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Whitfield  ft  Mitchell.  American  Cotton  Co. 

T.  (Tax.  CSt.  Ap9>)  >•>....  800 

WUtnv  T.  WUtiiBj,  two  cMea  (K7J  Sll 


P«a* 

Wlcrington  t.  Mlntar  (Ky.)   1082 

WUUam  A.  Miller  Blerator  Mfg.  Co.,  Blao- 

deU  t.  (Mo.  8np.)  103 

Wm.  rait  Co.  t.  Anderson  (Ark.)  905 

Williams  T.  Bennett  (Ark.)  600 

WlUIams  T.  State  (Ark.)  980 

WllUam*  T.  United  States  a&d.  T.) ...... .  334 

WllUams,  Bunch  v.  (Ark.)  588 

Williamabarf,  Moodr  r.  OSi,)  1076 

Williamson  v.  OuU,  O.  ft  STf.  B.  Oo.  (Tex. 

Civ.  App^   279 

Willlford,  Kansas  City,  M.  ft  B.  B.  Go.  t. 

(TennO   178 

WilllB,  Town  of  Benton      (Ark.)  1000 

Wills  T.  (Antral  Ice  &  Cold  Stongo  Co. 

(Tex.  CiT.  App.)  265 

WfTson  T.  Alexander  (Tenn.)  0S5 

Wiseman,  Hanaway  r.  (Tex.  CIt.  AmO . . .  487 

Wltherlngtoo,  Bemmel  v.  (Ark.)  967 

Wittmann,  Simons  T.  (Mo.  App.)  791 

Woelfel,  Commonwealth  v.  (Ky.J   1061 

Wood  T.  Texas  Cotton  Product  Oo.  rPex. 

Civ.  AppO,  496 

Woodard,  W.  Scott  ft  Co.  v.  (Ter.  Civ. 

App.)    406 

Woods  T.  ThomjMon  (Mo.  App.)   1120 

Woolsey-Stahl  Hay  Co.  t.  Missouri  Pac. 

B.  Co.  (Mo.  App.)   1134 

Worden  t.  Prater  fTex.  CIt.  App.)  434 

Wrought  Iron  Bange  Go.  t.  Tonne  (Ark.)  586 
W.  Scott  ft  Co.  t.  Woodard  Ctox.  Civ. 

App.)   406 

Tates,  Northern  Texas  Traction  Oo.  t. 

(Tex.  Oiv.  App.)  288 

Yell  County,  Brooks,  Neely  &  Co.  r.  (Ark.)  580 
Yost,  San  Antonio  Traction  Co.  t.  (Tex. 

CiT.  App.)  428 

Young  T.  Missouri  Pac.  B.  Co.  (Mo.  App.)  767 

Young  V.  Van  Natta  (Mo.  App,)  123 

Yonng,  Wxooght  Iron  Bang*  Oo.  t.  (ArkJ.  SSti 

Zelgennunr  t.  Oharici  Goeti  Umt  ft  G** 
ment  Oo.  (Ho>  AmJ  180 
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nAII  vz  Inf.  BUTTON,  FMa.  AXtf^  t. 
FAS8B. 

(Sa^tiM  Ooart  of  M  iawnrl,  Dirlilon  Mo.  1. 
Jww  IS,  1905.) 

1.  SaaooL  DiXBOxoia— Omow-AmLun 

The  office  of  sdkool  director  ii  an  offlce 
within  Conat.  art.  6,  |  12,  conferrins  aKelaBive 
ipIwlitM  jnrfadictioii  on  the  BnpffttDW  Court 
b  cam  iuTolrlng  the  title  to  an  office  nnder 
tUiitatab 

2.  Sams— PAnam  of  Tazu. 

Under  Bar.  Bt.  1880,  f|  9759.  9760.  de- 
clarlnc  that  a  adiool  dtreetw  oraat  be  a  rerident 
toxpaTsr  and  a  qualified  votw  of  the  district, 
ud  mact  have  paid  a  etat*  and  conntr  tax  with- 
la  one  year  next  preeedinc  Us  election,  it  li 
not  required  that  a  director  be  a  resident  taz- 
Mnr  of  the  district  in  wUch  he  is  elected :  but, 
if  M  has  paid  state  and  county  taxes  In  an- 
other conntTt  from  which  he  remored  to  the 
ctmi^  in  whldi  he  la  deeted,  within  a  year  pre- 
ceding his  election,  he  is  eligible. 

3.  Sajo— Bnx  OF  BtzospnoH*— Bnvnui.. 

Wtere  defendant's  title  to  the  ofltee  of 
edunl  dlnetor  was  contested  In  qno  warranto 
proceedlngi  on  the  groond  that  he  had  not 
paid  taxes  within  a  year  prior  to  his  election, 
u  reonlied  by  Ber.  St.  1899,  ||  9769,  9760, 
and  tnere  was  no  otHitentlon  that  he  was  not 
a  dtiMB  of  the  United  States  or  lacked  any  oth- 
er qnali&catioa,  a  Jodgment  in  favor  of  defend- 
ant will  not  be  rerersed  for  failure  of  the  bill 
ol  exceptions  to  show  tliat  defendant  prored 
he  was  a  dtiien  of  the  United  Statea. 

Appeal  from  Circuit  Court,  LlncotQ  Coun- 
ty; E.  U.  Hngbet,  Judge. 

Quo  warranto  by  tlie  state,  on  the  infor- 
mation ot  Bobert  L.  Snttm,  ai  proaectttlng 
attorney,  against  WUUam  Faase.  to  try  de- 
feodanf  a  title  to  the  office  of  achool  director. 
From  a  ivtdgmeat  in  faTor  of  defendant,  re* 
litsr  vpealiL  Afflnnett. 

Robert  L.  Bntton,  In  pro.,  per.  Martin  ft 
'WooUol^  for  reipondent 

LAlflf,  J.  Quo  warranto,  on  the  Informa- 
'ttm  of  Qio  proeecntlng  attome?  of  liacola 
county,  ex  offldo,  to  try  tbm  ftUe  of  Faeie  to 
the  offloe  of  Mhool  dlnetsr  of  district  1, 
townil^p  4B,  range  2,  of  Lincoln  county, 
lodgment  wis  rendered  IMloir  for  respond- 
and  relator  appealed  to  ttw  St  Louis 


Court  of  Appeals,  where,  on  January  20^ 
1008,  the  judgment  of  the  lower  court  was 
affirmed  (71  &  W.  745);  the  St  Louis  Court 
of  Appeals  qwajdng  through  Goode,  J.  ▲  re- 
hearing was  granted  on  the  suggestion  that 
the  St  Louis  Court  of  Appeals  had  no  jnrls- 
dlction,  and  that  this  court,  under  section  12, 
art  6,  of  the  state  Oonstttntlon,  has  exdn- 
slve  appellate  lurlsdlctlon  "in  cases  IutoIt- 
Ing  title  to  an  offlce  nnder  this  state."  The 
Bt  Louis  Court  of  Appeals^  under  the  au- 
thority of  State  ex  rel.  t.  Hill,  152  Ho.  SS^ 
68  8.  W.  1062,  rlghtl7  concluded  that  the  of- 
fice of  sdiool  director  was  an  oSlba  und^ 
this  state,  and  that  it  was  wltturat  jurisdic- 
tion, wheratore  it  granted  a  new  bearing 
and  transferred  the  cause  here  for  our  deter- 
mination. 

We  hare  examined  the  UDD  of  exceptions, 
the  brMs  of  counsd,  and  tb»  oplnltm  hand- 
ed down,  and.  bdng  posnaded  that  the 
opinion  of  Goode^  J.,  correctly  construed  tte 
statates  luTolTed  and  applied  the  law  to  the 
facts,  so  that  ulttanato  Justice  was  attained, 
we  adopt  tt  Bs  our  own.  That  ^tidu  Is  as 
ftdlows: 

fnils  Is  a  quo  warranto  inoceedlng  Insti- 
tuted at  Ihe  relaticMi  of  Bobert  L.  Sutton, 
prosecuting  attorney  of  Uncoln  .  county, 
against  the  re^Hmdent  to  oust  the  lattor 
fmn  tba  offlce  of  member  of  tine  board  of 
directors  of  a  sdKxd  district  In  Lincoln  coun- 
ty, to  whldi  offloe  ttke  eridoice  shows  Fasse 
was  elected  ca  the  first  Tuesday  In  Agtil 
1901.  TbB  informatlai  charges  the  respond- 
ent wlOi  unlawfully  usurping  the  ofSUsa,  ex- 
mHatag  the  powers  and  performing  the  du- 
ties thereof  since  said  date.  An  aiwwer  was 
filed  alleging  flie  lawful  election  of  Fasse  on 
nld  date  by  his  recetvlng  28  out  of  the  8& 
TOtes  cast  by  the  qualified  Totere  of  the  dis- 
trict voting  at  the  election,  and  stetlng  also 
his  qnallfioitlons  fCr  the  office. 

"For  a  person  to  he  tilglble  to  the  office  of 
direct  of  a  school  district  In  this  states  he 
must  be  a  dtlsen  of  the  United  Stetes,  a 
resident  taxpayer  and  a  qualified  Totw  of 
the  district  ud  most  han  paid  a  state  and 
coimty  tax  within  one  year  next  preceding 
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bl8  election.  It  Is  also  prescribed  that  be 
must  take  and  subscribe  to  the  oath  of  office 
within  four  days  after  Ms  election.  Rer. 
St  1889,  H  9769,  0700.  Respondent's  tltie 
to  the  office  was  assailed  on  the  ground  that- 
he  was  not  a  resident  taxpayer  In  the  dis- 
trict In  which  he  was  chosen,  and  in  sup- 
port of  that  position  appellant  points  to  the 
fadi' testified  to  -bji  Fasse  lilmself,.  that  he 
paid  no  tax  in  the  year  1900.  His  omission 
to  do  BO  was  likely  due  to  the  circumstance 
that  he  had  moved  into  Lincoln  county  the 
preceding  year,  to  wit,  1899,  from  Warren 
county,  where  he  had  been  residing  since 
the  year  1894.  Previous  to  the  last-mention- 
ed year  he  bad  resided  and  paid  taxes  in 
lincoln  county  and*  in  the  very  school  dis- 
trict In  which  he  was  elected  director. 
FastK  was  a '  mas  in  fatunbM  circumstances, 
having  only  some  household  goods,  «  mule, 
a  cow,  and  a  one-half  Interest  in  a  "saw  out- 
fit And  enginft  The  testln)ony,  however, 
shows  tiiat  he  bad  continually  paid  taxes  w 
the  small  property  he  owned  for  years  in 
Llncohi  and .  Warren  conntles,  according  to 
his  residence;  hut  in  the  year  1900  the  as- 
sessor of  Uncoln  county  overlooked  him, 
preisomably  on  account  of  his  recent  return 
there.  That  he  had  paid  a  state  and  county  ■ 
tax  In  Warren  county  within  one  year  pre- 
ceding his  election  was  proved  by  a  tax  re- 
ceipt dated  March  22,  1901;  the  electl<n,  as 
stated,  occurring  on  ttie  first  Tuesday  in 
April,  1901.  This  proof,  therefore,  satisfied 
the  statute  as  to  that  quallflcatlw. 

"Appellant  insists  the  requlremrat  that  a 
stdiool  director  must  be  a  resident  taxpayer 
of  the  district  means  that  he  must  have  paid 
taxes  ttx  school  purposes  wttbln  the  district 
That  contention  cannot  be  adopted  vrlthout 
enlarging  the  language  of  the  statute  and 
changing  Its  Intention.  The  meaning  Is  that 
a  purson  who  is  a  qualified  votftr  of  the  dis- 
trict and  also  a  taxpayer  Is  eligible.  A  qual- 
ified voter  la  defined  In  the  same  section  to 
be  one  wlio,  under  the  general  laws  of  the 
state,  would  be  allowed  to  vote  in  any  coun- 
ty for  state  and  county  officers,  and  who  has 
resided  in  the  district  30  days  preceding  the 
school  district  meetli^  at  which  he  offers  to 
vote.  Any  person  who  possesses  those  qual- 
ifications is  a  qualified  voter,  as  defined  in 
section  9759  In  regard  to  the  qualifications 
of  school  director.  If  he  Is  also  a  taxpayer 
(that  Is,  a  person  owning  property  In  the 
state  subject  to  taxation  and  on  which  he 
regularly  pays  taxes),  he  is  eligible  to  the 
office  of  school  director,  whether  he  has  in 
fact  paid  a  tax  within  such  school  district 
or  not;  otherwise  when  a  new  district  Is 
formed,  no  one  would  be  eligible  to  the  of- 
fice .of  school  director,  or.  If  territory  is  taken 
from  one  district  and  attached  to  another, 
no  person  residing  in  the  newly  attached 
part  would  be  eligible  to  the  office  of  school 
director  in  the  dlstiict  to  which  It  Is  attach- 


ed until  he  first  had  paid  a  school  tax  there- 
in. Provisions  are  made  by  the  statutes  for 
the  formation  of  new  districts,  and  also  for 
changing  the  territtwy  of  districts.  Bev.  St 
1899,  I  9742.  The  Statutes  bearing  on  the 
subject  must  not  be  so  construed  as  to  have 
onreaaonable  ctmsequencM,  and  the  con- 
stractlon  contended  for  by  -appellant,  we 
think,  would  have.  We  are  cited  to  ^e  c^se 
of  State  ex  rel.  v.  Rebenack,  135  Mo.  340,  36 
S.  W.  893,  as  holding  that  no  one  is  eligible 
to  hciA  office  -as  a  member  of  a  school  hoard 
unless  he  has  paid  a  school  tax  in  the  dis- 
trict; but  that  decision  dealt  with  a  special 
statute  referring  to  the  city  of  St  Louis, 
which  provided  that  no  person  should  be 
eligible  as  a  member  of  the  8(diool  board  of 
said  cit7  who  had  not  *pald  a  schot^  tax 
therein  for  two  consecutive  years  next  pre- 
ceding hte  election.'  Rev.  St  1889.  p.  2172, 
I  7.  That  language  is  different  from  the 
statute  under  consideration,  and  compiled 
the'  Supreme  Court  to  decide  as  it'  did. 

"Appellant  further  contends  that  Fasse 
did  hot  show  he  was  a  citizen  of  the  United 
States  and  tliat  he  qualified  att&e  the  Sec- 
tion by  taking  the  oatii  of  office.  The  stat» 
took  this  appeal  and  made  up  tile  bill  of  ex- 
ceptiras.  We  are  satisfied  the  only  contest- 
ed issue  below  was  whether  Fasse  was  a 
taxpayer  within  ttie  meaning  of  the  statutes, 
and  that  no  point  was  made  about  his  lack- 
ing other  qualifications.  We  are  also  con- 
vinced that  he  proved  he  was  a  dtlzen  and 
that  he  was  sworn  into  office  in  time,  which 
proof  was  omitted  from  the  bill  of  excep- 
tions simply  because  there  was  no  conten- 
tion tliat  he  was  disqualified  by  lack  of  dtl- 
sensbip  or  that  he  faUed  to  take  the  facial 
oath;  in  fact  as  much  was  stated  by  the 
counsel  for  respondent  in  his  brief,  and  also 
on  argument  in  this  court  in  the  relator's 
presCTce,  and  was  not  denied  by  the  latter. 
When  the  IncumtKut  of  an  office  Is  called 
on  by  the  state  to  show  his  title  thereto,  the 
burden  Is  on  him  to  show  it;  but  this  rule  of 
law  Is  based  on  the  assumption  that  public 
officers  who  are  Intrusted  with  the  power  to 
institute  quo  warranto  proceedings  will  use 
their  authority  under  a  s«ise  of  official  re- 
sponsibility, as  doubUess  the  relator  did,  and 
will  not  attempt  to  oust  the  Incumbent  of 
an  office  unless  there  is  probable  cause.  It 
would  be  wholly  unjust  to  reverse  and  re- 
mand this  case  in  order  that  the  respondent 
may  make  proof  of  his  citizenship  and  tliat 
he  duly  qualified  as  school  director,  in  view 
of  the  undented  fact  that  proof  of  tiiose 
facts  was  made,  and  that  they  were  not  con- 
troverted during  the  former  trial.  The 
Judgment  is  therefore  affirmed." 

The  Judgment  of  the  circuit  court  of  Lin- 
coln county,  being  for  the  right  party,  is,  for 
the  reasons  formulated  in  the  above  (pin- 
ion, accordingly  in  all  things  affirmed.  All 
concur. 
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MISSOURI  PAa  BY.  GO.  v,  KANSAS  OITY 
&  I.  AI&  LINE  CO. 
(Snineme  Ooort  of  Missouri,  Oivldon  Na  1. 
Jtrne  15,  IdOS.) 

1.  CONTBACTB— QUiJITUM  UbBUIT. 

In  an  action  on  a  contract  between  railroad 
companlea  for  the  protection  of  a  rlcbt  of  way, 
def aidant  company  electing  to  stand  on  the 
contract  cannot  reoorer  on  a  qoantom  meralL 

2.  SAU— GoUNTEBCaJADC 

In. an  action  on  a  contract  for  work  and 
materiab  furnished  in  protecting  the  right  of 
war  of  plaintiff  on  which  defendant  company, 
under  the  contract,  had  constructed  its  road, 
defendant  company  cannot  snstaia  a  counter- 
claim for  work  performed  bj  It  In  protecting  a 
ptMtkm  of  its  own  rigbt  of  war  not  covered  by 
the  contract,  on  the  groond  that  by  so  protecting 
Hs  own  tight  of  way  It  oonferrea  an  Incidental 
Itenefit  on  plalntiS  and  aaTod  it  from  pfobable 
czpeoae. 

S.  BZCISBITB  DAMAGKB— RCMITTlTUg — COBT8. 

Where  the  motion  for  new  trial  assigned 
at  ground  that  the  damages  were  excMsive,  and 
the  instruction  was  to  find  a  n>ecified  sum  with 
necified  interest  from  spedfiea  dates,  the  plaln- 
tuC  cannot  avoid  the  costs  of  the  anwal  because 
the  qwdfic  oUectien  was  not  made  bt  the 
trial  court,  and  an  opportuntty  there  given  to 
lemit  the  excess  of  daiugea. 

Appeal  from  Oircnlt  Court,  Jackson  Ooon- 
tji  John  W.  Hairy,  JviOse. 

Action  by  the  Mlssonri  FaeUtc  Hallway 
Company  against  the  Kansas  Olty  ft  Inde- 
pendenoe  Air  Line  Oompany.  From  a  jodff- 
ment  for  plalntliT,  defendant  appeals.  Af- 
firmed on  condltiMUk 

Samnel  W.  Moore  and  Cjemnel  W.  Sawyw, 
for  anMllant  BUJah  Boblnson,  for  respond- 
ent 

MARSHALL,  J.  This  1b  an  action  npon  a 
contract  entered  Into  between  the  parties 
ttereto  on  the  24th  of  October,  1891,  and  un- 
der which  the  plalntut  seeks  to  recover  $9,- 
IflO.78  tor  the  work  and  labor  done  and  ma- 
terials famished  in  protecting  the  right  of 
way  of  the  plaintiff,  on  which  the  defendant 
company,  nnder  the  contract,  had  constructed 
Its  line  also,  froqi  the  Inroads  and  ravages  of 
the  Mlssonri  river.  The  plaintiff,  also.  In 
the  second  count  of  the  petition,  seeks  to  en- 
tCT  and  take  possession  and  oust  defendant 
from  the  portion  of  the  land  upon  which  the 
defendant's  track  Is  laid,  on  the  ground  that 
under  the  terms  of  the  contract  the  plaintiff 
was  authorized  to  enter  upon  and  remove  the 
defendant's  traclta  from  tbe  plalntifTs  right 
of  way  if  the  defendant  failed  to  make  the 
payments  stipulated  for  in  the  contract  The 
answer  of  the  defendant  admits  the  doing  of 
the  work  set  out  in  the  first  count  of  the  pe- 
tition of  the  plaintiff,  but  alleges  that  It 
amounted  to  $8,074.22,  and  not  to  $9,160.78, 
as  the  plalntur  claims.  The  answer  also  ad- 
mits the  contract  The  answer  then  con- 
taltiB  a  connterclaim,  under  which  the  de- 
fmdant  seeks  to  recover  $15,088.06  from  the 
plalntur,  which  defendant  claims  is  due  to  It 
for  wotk.  done  by  the  defendant  under  the 
terms    tbe  contract  and  which,  by  the  con- 


tract, the  plalnOtf  was  obligated  to  do  btif 
refused  to  do.  At  the  close  of  the  whol^ 
case,  the  defendant  asked  the  court  to  in- 
struct the  Jury  that  the  plaintiff  was  not  en- 
titled to  recovCT.  The  court  refused  so  to 
do,  and  the  defendant  excepted.  At  the  re- 
quest of  the  plaintiff  the  court  instructed  the 
Jury  that  the  plalntlfl  was  entitled  to  re- 
cover $8,074.22,  the  amount  admitted  to  be 
due  by  the  defendant  In  its  answer,  with  In- 
terest thereon  from  the  15th  of  July,  1887, 
to  the  date  of  the  verdict  at  the  rate  of  6 
per  cent  per  annTun.  and  further  Instructed 
the  Jury  to  find  for  the  plaintUf  on  the  de- 
fendant's counterclaim.  The  Jury  returned 
a  verdict  for  the  plaintiff  for  $9,722.20  on  tbe 
plalntlfTs  cause  of  action,  and  also  found  for 
the  plaintiff  on  the  defendant's  counterclalml 
After  proper  steps,  the  defendant  appealed. 

The  case  made  Is  this:  Both  companies 
are  domestic  railroad  corporationB.  At  the 
date  of  the  contract  here  involved,  the  plain- 
tiff owned  a.  right  of  way  adjacent  to  the 
MIsBourl  river,  in  Jackson  county,  between 
Independence  and  Kansas  City.  The  de- 
foidant  was  about  to  construct  a  railway 
between  Independoice  and  Kansas  Olty, 
which  would  cross  the  plalntUTs  rl^t  of  way 
at  a  poiat  about  1,500  feet  west  of  the  Big 
Blue  river.  On  the  24tt  of  October,  1891, 
thB  two  companies  entered  Into  a  contract, 
the  preamble  of  which  recited  that  the  de- 
fendant company  was  desirous  of,  and  was 
then  constructing,  a  line  of  railroad  connect- 
ing with  the  Kansas  City  Suburban  Railroad 
near  a  point  where  said  railroad  crosses  the 
plalntlfrs  road  In  Jackson  county,  thence  to 
Ind^ndence,  and  that  it  was  mutually  ad- 
vantageous to  the  parties  hereto  to  avoid  the 
crossing  of  the  tracks  of  said  companies,  and 
that  "such  mutual  purpose  and  advantage 
can  only  be  gained  by  the  location  of  the 
railway  of  the  said  Air  Line  Oompany,  north 
of  the  tracks  of  the  Missom^  Paclflc  Railway 
Oompany,  from  said  point  of  connection  with 
the  Bald  road,  to  point  east  of  where  the 
Chicago,  Sante  F6  and  California  Railroad 
crosses  overhead  of  Missouri  Pacific  RaiS 
road  Company's  trac^;  and  whereas,  the 
chief  obstacle  In  so  locating  said  track,  is 
the  imminent  danger  of  encroachment  t^on 
it  by  the  Missouri  River  by  the  erosions  of 
its  banks.  *  •  *  That  for  and  in  consid- 
eration of  the  mutual  and  reciprocal  cove- 
nants, undertakings,  promises  and  agree- 
mente,  made  by  each  of  said  parties,  to,  and 
with  the  other,  and  which  are  hereinafter 
stated,  as  well  as  for  other  good  and  valua- 
ble conslderatlonB;  the  parties  hereto  have 
come  to  an  understanding  and  entered  Into 
an  agreement,  looking  to  tbe  location,  con- 
struction, maintenance  and  operation  of  the 
said  second  party's  railroad  on  the  first  par- 
ty's right  of  way,  between  the  Kansas  City 
and  Suburban  Belt  Railroad  and  a  point 
about  four  hundred  feet  east  of  the  Chicago, 
Santa  F6  and  California  Railroad,  and  look- 
ing to  tiie  protection  of  the  second  party's 
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tadu  when  tbere  baUl;  ag^liut  damacv  by 
the  Hiatourt  River,  tlie  temu  and  conditloiiB 
of  which  underttazuUng  and  agreemott  are 
u  ft>Dowa.*' 

The  first  atipnlatlon  of  the  contract  cozi- 
talns  a  coBTeyance  tHe  plaintiff  to  the 
defendant  of  an  eanment  or  right  of  way 
for  defendant's  railroad  OTor  a  pwUon  of 
the  plalntUTa  r^ht  of  way  beginning  at  the 
point  400  feet  east  of  the  right  of  way  of 
the  Ohlcago,  Santa  &  Oallfomia  Bailzoad, 
which  point  la  marked  "A**  on  the  plat  at 
tached  to  the  contract,  and  extending  west- 
wanlly  about  1.077  feet  to  a  point  mariced 
-B"  on  the  plat;  and  also  from  a  point  mark- 
ed "O"  on  the  plat  and  extending  weet- 
wardly  to  a  p(^t  marked  *'D"  on  the  plat  for 
a  distance  ot  about  2,900  feet  From  the 
polnto  B  to  0.  a  distance  ot  aboat  8,000  feet 
the  plaintiff  did  not  grant  an  eaaement  to 
the  defendant  to  place  Its  railroad  on  plain- 
tUTs  r^ht  ot  way,  bat  the  defendant  ac- 
anlred  a  right  of  way  of  iti  own,  lying  to  the 
nwth  of  ttie  plaintiff's  right  <tf 'way,  and  be- 
tween the  plaintiff's  right  of  way  and  tb» 
Mlasonrt  riror.  The  contract  does  not  die* 
close  why  this  condition  existed,  nor  la  any 
reason  glren  why  the  defendant  did  not  ac- 
quire the  right  to  run  ita  road  orer  and 
npon  ttie  plaintiff's  rl^t  of  way  between  said 
tntramedlate  stations,  as  well  as  at  other 
points  along  the  route;  but  the  fact  iM  that 
betwem  aald  points  B  and  for  a  distance 
of  abont  8,000  feet  the  defendant  acqnbred 
its  own  rlj^t  of  way  and  constmcted  its 
road  therera.  . 

The  aecond  clause  of  the  contract  is  as 
fi^ows: 

"Whoeaa  the  right  of  way  and  roadbed 
of  the  party  of  the  flzit  part  between  aald 
pointi,  are  now  in  dai^er  of  bdng  wludly 
or  in  part  washed  away,  by  the  waters  of 
the  Hlesonrl  BItw;  and  whereas,  when  the 
party  of  the  aecond  part  ab&ll  hare  bttilt 
tta  roul  on  aald  first  party's  rtfht  of  way  as 
herein  provided  for,  said  danger  from  said 
watMS  win  then  be  common  to  both  parties 
hweto^  the  party  of  the  first  part  In  conidd- 
eration  of  that  fact  end  for  the  considera- 
tion aforesaid,  has  undertaken,  ^omlsed  and 
agreed,  to  promptly  do,  from  time  to  tlm^ 
all  work  which  may  be  necessary  and  prop- 
er (unaTotdiU>le  and  unforeseen  acddmta  or 
causes  excepted)  to  protect  the  said  second 
party's  roadbed,  when  so  built  on  said  str^ 
or  right  of  way,  from  danger  of  being  In- 
jured or  damaged  by  the  wators  of  said 
river,  and  the  said  second  party  [the  defend- 
ant herein]  shall  be  under  no  obligation  of 
law  to  do  any  of  sach  woric,  but  the  par^ 

the  second  part  lias  promised  and  agreed, 
and  does  herein  promise  and  agree,  to  pay 
to  the  party  ot  the  first  part  one-half  of  the 
actoal  coat  of  doing  sncb  work,  and  In  e8ti> 
mating  the  cost  of  such  wortE,  ti»  first  party 
ahall  not  claim  any  profit  either  <m  the  ma- 
terial fnmlshed  or  on  the  labor  employed,  ot 
diacge  tar  the  transportation  of  such  ma- 


toial  a  greater  (relgbt  rate  tliaa  charged 
for  «thw  material  carried  orer  Ita  lines  for 
itsowq  naa. 

■■Said  work  ot  protection  ahaU  bs  divided 
Into  two  clasaes;  the  one  class  to  be  called 
HmergMicy  Work,*  the  other.  *Permanait 
Wort'  AH  emergency  work  shall  be  done 
whenever  necessary  or  whenever  In  the  opin- 
ion of  the  party  of  the  first  part  or  its 
agoita,  an  immedlato  necessity  shall  have 
arisen  for  some  protection  against  the  thm 
Immediate  and  impending  danger  of  injury 
or  damage  1^  the  encroachment  of  the  ICla- 
sonrl  River.  For  the  expense  of  doing  such 
emergency  work,  bUls  shall  be  rendered 
DK>nthly,  to  the  party  of  the  second  part  for 
Its  half  of  Hie  cost  of  snCh  wortc  done  dnr- 
Ing  the  prevlons  mratli  and  shall  be  paid 
within  Uilrty  days  after  the  receipt  thereofL 
The  plans  and  location  of  the  'permanent 
work,'  such  as  the  constructing  of  dykes  and 
other  like  permaneot  atnictnres  for  the  pur- 
pose  of  diverting  the  current  and  fwoe  of  the 
Mtssonri  Blva  from  impinging  against  and 
encroaching  npon  the  rUCht  of  way,  shall  be 
designed  and  the  costs  estimated  to  advance 
of  the  beginning  of  such  woik  by  the  engi- 
neers of  the  two  parties  to  this  agreement 

"Party  of  the  second  part  shall  pay  upon 
monthly  estimates  for  the  work  of  the  ^re- 
Ttoos  months.  In  like  manner  for  the  perma- 
nent wort:  as  for  the  emeivency  wMdc." 

The  ewteact  also  contained  a  aCtpnlatlon 
for  the  forf^tnre  of  all  rights  fliereonder 
by  the  defendant  In  case  it  foiled  to  prompt- 
ly pay  its  half  of  the  cost  of  maintenance 
provided  for  by  the  contract 

Under  this  contract  the  defendant  con- 
structed tta  railroad  upon  the  parte  of  the 
defendant's  right  of  way  hereto  described. 
From  time  to  time  between  the  date  of  the 
contract  in  1891  and  the  month  of  June, 
1896,  the  plaintiff  did  the  necessary  work  of 
protecting  the  right  of  way  from  the  inroads 
of  the  river,  and  each  month  roidered  a  bill 
to  the  defendant  for  one-half  of  the  coat 
Hiereof,  which  the  defendant  paid.  Between 
June,  1896.  and  Jnne,  1897,  the  platotlfl  did 
other  woA  of  like  character,  and  rendered 
bills  to  the  defuidant  for  one-half  thereof, 
aggregating  $8,074^,  bat  the  defendant  fail- 
ed to  pay  the  sam^  and  the  platotiff's  suit  is 
to  recover  aald  sum. 

The  defendants  counterclaim  Is  based  up- 
on the  contract  and  predicates  a  right  to 
recovw  810tO8&O6k  h^ag  one-half  of  the 
amount  expended  by  the  defendant  to  doing 
work  for  tbe  protectftm  of  the  portion  ot  ito 
right  of  way  and  tnCfc  lying  betweoi  the 
pi^te  B  and  O.  The  particulars  of  the  d»- 
fondant'a  claim  are  that  to  18M  the  tlvor  be- 
gan to  make  rapid  eneroachmente  on  the  tand 
lying  between  the  bank  of  the  river  and  the 
detendanf  a  right  of  way,  between  pcdnte  B 
and  (X  and  tot  five  or  six  days  abont  15  or 
20  feet  a  day  of  said  land  was  bdng  car- 
ried away  by  fiie  river.  The  defendant  re- 
quested the  platotlff  to  take  steps  to  protect 
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the  Mune  from  said  eocroachmentB.  The  dfr 
tendaot  declined  so  to  do,  on  the  ground  that 
undo-  its  contract  it  was  not  obligated  to 
protect  that  portion  of  the  defendants  right 
of  irar.  In  the  winter  of  1895,  to  prevent  a 
repetition  of  the  experience  of  1894,  the  de- 
fendant constmcted  fonr  dikes,  two  of  which 
were  projected  Into  the  river,  between  the 
pcdnts  B  and  C,  and  two  others  between  the 
point  C  and  the  month  of  the  Big  Blue  river, 
which  emptied  Into  the  Missouri  river,  be- 
tween the  points  C  and  D.  The  work  done 
in  the  summer  of  1804  was  "emergency 
work,"  whereas  the  dikes  were  "permanent 
work."  No  estimate  of  costs  in  advance  of 
the  doing  of  the  "permanent  work"  was  made 
b7  the  engineers  of  the  parties  to  the  con- 
tract as  provided  In  section  2  of  the  contract 
for  ''permanent  work,"  The  plaintiff  refus- 
ed to  do  said  work  to  protect  the  portion 
lying  between  the  points  B  and  C,  and  the 
defendant  had  the  work  done,  and  did  not 
at  any  time  until  a  short  time  before  the 
institution  of  thls-soit,  and  after  being  threat- 
ened with  suit  by  the  plaintiff,  assert  any 
claim  against  the  plaintiff  therefor,  or  render 
to  the  plaintiff  any  account  of  the  expense 
incurred  by  It  in  so  doing.  The  work  thus 
done  to  protect  the  portion  of  the  defendants 
Tight  of  way  between  points  B  and  O  is  the 
sole  point  involved  In  tliis  case,  and  is  the 
whole  fonndatloD  for  the  defstdantfa  conn- 
terclalm. 

1.  The  defendants  counterclaim  is  based 
CTtlrely  upon  the  contract  of  1891.  Unless, 
thnefore,  the  contract  authorized  the  de- 
fendant to  do  the  work  sought  to  be  recov- 
erea  tor  by  It  in  this  action,  the  counter- 
claim must  fall.  The  defendant  having  elect- 
ed to  stand  on  the  contract.  It  is  not  entitled 
to  recover,  even  though  the  work  done  by  It 
may  have  been  of  value  to  the  plaintiff  in 
the  protection  of  the  other  parts  of  the 
plaintUTs  right  of  way,  which  the  plaintiff 
was  under  obligation  to  protect  A  party 
cannot  count  upon  a  contract  and  recover 
upon  a  quantum  meruit.  Cole  v.  Armour. 
154  Mo.,  loc.  Git  8S1«  6S  &  W.  476^  and  cases 
dted. 

The  record  does  not  disclose  why  the  de- 
fendant did  not  contract  for  the  use  of  or 
easement  av&e  the  portion  of  the  plaintiff's 
right  of  way  which  lies  between  points  B 
and  O,  as  well  as  over  the  other  portions  of 
the  plaintiff's  right  of  way.  It  Is  not  there- 
fox*,  for  the  court  to  speculate  as  to  the 
causes  or  reasons  which  sctuated  the  par- 
ties in  making  this  difference.  Courts  can 
imly  give  effect  to  contracts,  when  legal,  as 
the  parties  themselves  have  made  them.  The 
defoidant's  right  in  tliis  case  must  depend 
upon  the  construction  of  the  contract  It  Is 
not  contended  by  the  defendant  that  the 
words  or  letter  of  the  contract  cast  any 
obligation  on  the  plaintiff  to  protect  the 
right  of  way  between  the  points  B  and  O 
from  the  encroachm«itB  of  the  river,  but  the 
deffsndant  contends  that  the  wbcde  spltit  of 


the  contract  casts  sudti  an  obligation  on  the 
plaintiff.  The  defendant  reasons  that  it  was 
obligatory  upon  the  plaintiff  to  protect  Its 
own  right  of  way  from  the  encroachments 
of  the  river,  and  that  the  construction  of  the 
defendant's  road  north  of  tiie  plalntifTs  right 
of  way,  and  the  agreement  of  the  defendant 
to  pay  the  plaintiff  one-half  of  the  cost  of 
such  protection,  necessarily  casts  upon  the 
plaintiff  the  duty  of  protecting  Its  whole 
right  of  way,  and  that  the  plaintiff  tailed  In 
this  duty,  and  that  the  defendant  was  obliged 
to  do  the  work  In  order  to  protect  Its  own 
right  of  way  between  points  B  and  O,  and 
thereby  incidentally  benefited  the  plaintiff's 
right  of  way  between  those  points,  and  like- 
wise benefited  it  at  other  points  where  the 
defendant's  road  was  constructed  on  the 
plainture  right  of  way,  and  which,  by  the 
terms  of  the  contract  the  plaintiff,  cooceded- 
ly,  was  under  obligations  to  do  the  work  of 
protecting. 

The  defendant  further  claims  that  the  con- 
struction put  on  the  contract  by  the  acts  of 
the  parties  should  control  the  court  In  Its  con- 
struction of  the  contract  and  under  this  con- 
tention the  defendant  claims  that  the  plain- 
tiff did  work  1,000  feet  west  of  the  point  D, 
where  the  defendant's  road  entwed  upon  the 
plaintiff's  right  of  way,  so  as  thereby  to 
protect  the  portion  of  the  defendant's  right 
of  way  which  lies  east  of  point  D,  and  that 
the  plaintiff  rendered  bills  to  the  defendant 
for  one-half  of  the  cost  thereof,  and  the  de- 
fendant paid  the  same.  The  defendant  how- 
ever, is  clearly  in  error  in  this  branch  of  its 
contention,  for  there  Is  no  evidence  whatev- 
ex  to  sustain  the  contention.  It  Is  true  that 
the  plaintiff  did  such  work  at  the  point  1,000 
feet  east  of  point  D,  but  the  evidence  shows 
that  it  did  so  under  a  contract  with  the  Kan- 
sas City  St  Suburban  Belt  Railway  Company, 
and  not  under  its  contract  with  the  defend- 
ant And  that  the  plaintiff  and  the  Kansas 
Oity  &  Suburban  Belt  Railway  Company  paid 
the  cost  thereof,  and  the  defendant  paid  no 
part  thereof.  This  feature  of  the  defendant's 
contention  will  tiierefore  reotfve  no  fnrtb« 
consideration. 

Under  the  issues  Joined  in  tills  case  it  may 
be  conceded  that  If  the  defendant  had  not 
done  the  emergency  work  between  points  B 
and  O  in  the  summer  of  1894,  the  result  might 
have  been  that  after  washing  away  the  de- 
fendants right  of  way  the  river  might  have 
«icroacbed  upon  the  plalntifTs  right  of  way, 
and  that  by  protecting  Its  own  right  of  way 
from  the  inroads  of  the  water  the  defendant 
thereby  conf^red  an  Incidental  benefit  upon 
the  plaintiff.  Bat  the  complete  answer  to 
this  is  that  the  defendant  had  no  contract 
with  the  plaintiff  so  to  do,  the  plaintiff  re- 
fused to  have  anything  to  do  with  the  vrork 
or  to  pay  any  part  of  the  cost  thereof,  and 
the  defendant  could  not  create  a  contract 
with  the  plaintiff  therefor  without  Its  con- 
sent ;  and  hi  this  action  It  Is  only  entitled  to 
recover  by  vlrtae  of  contract  for  its  right 
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If,  in  thlc  action,  predicated  upon  the  con- 
tract The  defendant  baa  no  more  claim 
agalnat  the  plaintiff  for  gnch  work  because 
of  the  incidental  benefit  that  accrued  to  the 
plaintiff  from  the  (UOxtg  theteoC;  tJun  It  haa 
agalnat  the  Ofalcago  &  Alton  Balhwad,  whose 
tradu  lie  uuth  of  tte  plalntUTs  rl^  of 
way,  and  which  might  hare  also  been  waeb- 
ed  away  if  the  defendant  bad  not  dime  anch 
work.  The  same  is  tme  as  to  Uie  owners  of 
all  other  property  lying  eastwardly  of  the 
points  O  and  B  who  were  incidental^  bene- 
fited by  the  emergen<7  and  permanent  wotk 
done  1^  defendant 

.  The  contract  casts  a  spedflc  obligation  up- 
on the  plaintiff  to  protect  specified  portions 
of  Its  right  of  way  ftmn  the  inroads  of  the 
rlTer,  and  there  Is  no  pretense  that  the  plain- 
tiff failed  in  its  duty  as  to  sndi  portiiniB. 
Neither  tbe  letter,  the  context,  nor  the  wpirlt 
and  meaning  the  contract  casts  any  obli- 
gation oa  the  plaintiff  to  protect  tbe  dtfend- 
ant^s  ri^t  of  way  between  tiw  points  B  and 
O.  This  being  trn^  the  trial  court  properly 
overruled  the  defendants  demurrer  to  tbe 
evidence,  and  likewise  properly  instmcted 
the  Jury  to  find  against  the  defendant  on  its 
counterclaim,  and  In  favor  of  the  plaintiff 
for  ¥8,074.22.  with  0  per  coit  interest  tbera- 
on  from  the  16tb  of  July,  1687,  the  date  when 
the  same  became  doe,  was  demanded,  and 
was  not  paid. 

2.  The  def aidant  next  contends  that  the 
Tordict  Is  ezcesslTe.  The  gravamm  of  this 
amtmtlon  is  ttiat  $8,074.%  with  6  per  cent 
interest  thereon  from  Jnly  16,  1887,  to  Octo- 
ber 81*  1800,  does  not  aggregate  «8,722.70.  the 
amount  of  the  verdict  Tbe  ^alntlff  admits 
t^t  the  verdict  is  968.86  In  excess  of  the 
proper  amount  due  the  plaintiff  nnder  the 
luatmctlon  of  the  court  The  plaintiff,  how- 
ever, contends  that  whilst  it  should  be  re- 
qatred  to,  and  is  willing  to,  remit  tbe  $58.86. 
it  should  not  be  diarged  witili  the  costs  of 
this  appeal,  because  this  spedflc  objection 
was  not  made  In  tlie  trial  court  snd  tbe  plain- 
tiff was  not  given  an  on^ortunity  there  to 
remit  the  excess  of  damages ;  and  the  plain- 
tiff contends  that  whilst  the  defoidant  In  Its 
motion  for  new  trial,  claimed  that  tbe  dam- 
ages afleessed  by  the  jury  were  excessive, 
such  general  alUeatfon  was  not  snffldent  to 
pat  plaintiff  and  the  trial  court  upon  notice 
of  tbe  particulars  wher^  the  defendant 
claimed  the  damages  were  excessive.  What 
the  plaiutlff  urges  may  be  tme,  yet  as  the 
motion  for  new  trial  assigned  as  a  ground 
therefor  that  the  damages  were  »ceaslve^ 
and  as  the  Instnictlon  of  the  court  was  to 
find  a  q>ectfled  sum.  with  specified  Intwest 
from  specified  dates,  it  waa  a  mere  matta  of 
mathonatlcal  calculation  as  to  whetiber  or 
not  the  verdict  exceeded  the  amount  the  Jury 
wen  Instmcted  to  return  a  verdict  for.  The 
plaintiff  oould  have  made  that  calculation  at 
that  time  as  well  as  now,  and  its  omtentloa 
most  therefore  "be  resolved  against  It 

Upon  the  plaintiff  ronittlng  the  sum  of 


I6&85  within  80  days,  the  Judgment  of  tin 
drcnft  court  will  be  afBxmed,  otimwlse  it 
must  be  reversed  and  the  causa  remandsA 
Cor  a  new  trlaL  All  concur. 


NDWHAN  V.  MBROAMnUD  TRUST  Oa 
et  at 

(SspieDw  Court  (tf  Missoorl,  DIvislaii  No^  1. 
BCay  24,  1805.) 

1.  FEAun— PLiADiifra. 

A  mere  charge  of  fraud,  without  specifica- 
tion of  the  acts  which  constitute  the  alleged 
fraud,  is  not  a  good  allegation  of  fraud. 

[Bd.  Note.— For  caaes  in  point  see  voL  2&, 
Osnt  Dig.  BVand,  |  87;  voL  SB,  Omt  Dig. 
Pleadlngjl  28%.     •  ■ 

2.  GoBPOBATi  Stock— SAus—FnavD. 

tranaaction  by  which  a  railroad  attempt- 
ed to  procure  through  a  trust  company  a  major- 
ity «i  tbe  Btock  of  a  ferry  company  by  offering 
to  shareholders  who  accepted  the  proi>oaition  a 
certain  price  per  ahare  for  tbe  atotik,  to  be  paid 
on  the  condition  that  a  majority  of  the  stock 
could  be  ao  acquired,  was  not  rendered  frandn- 
leot  by  the  act  of  the  trust 'cMupany  In  pnr- 
cbaslng  part  of  tbe  desired  stock  alt  a  hl^wr 
price  from  outride  parties  and  oompletinc  tbe 
contract  with  the  accepting  shareholden  with- 
out divulging  tiiat  fact ^ 
8.  Tbotxb  — Trru  or  Tlaihtut — Riqht  to 

PoaSKSSIOK, 

•<<ln  order  to  maintain  trover  for  shares 
stock,  plaintiff  muat  have  been  the  owner  of 
the  anarea  and  entitled  to  their  possession  at 
the  time  of  the  alleged  convereion^^,^ 

[Bd.  Not& — For  caaes  in  pointjeee  voL  47, 
Oent  Dig.  Trover  and  Gonversion,  1 118;] 

4.  SAIO— Dsn ANO  AND  RETOBAIi. 

Demand  and  refusal  are  evidence  of  con- 
version. 

[Ed.  Note.— For  caaes  in  point  see  v<A.  47, 
Cent  Dig.  Trover  and  Conversioo,  |  68.] 

6.  CoBPOEATK  Stock  —  Saijcb— AoGEPTAKcaB— 
Paticznt. 

A.  stockholder  In  a  corporation,  together 
with  other  stockholders,  surreodered  his  stodc 
to  a  trust  company,  which  executed  an  agree- 
ment to  purchase  the  stock  of  the  parties,  ac- 
cepting  to*  same  at  a  stipulated  price,  on  con- 
dition that  It  could  in  that  manner  purchase  a 
majority  of  the  stock  of  the  corporation.  The 
trust  company  gave  tbe  atockholder  a  receipt 
for  his  stock,  obligating  it  to  deliver  the  same 
to  him  or  pay  him  the  price  specified  on  or  be- 
fore a  certain  date.  The  trust  company  before 
the  date  specified  exercised  Its  option  by  accept- 
ing tbe  stock  and  pacing  the  stockholder  ue 
specified  purchase  price.  Held,  that  by  the  ac- 
ceptance of  the  stock  and  payment  of  the  poi^ 
chase  price  the  sale  was  complete,  and  title  to 
the  stock  passed  to  the  trust  company,  y 
e.  Bakb  — VALmirr  or  Sau  —  UHnxsoDBoiBED 
Pbincipaij. 

A  transaction  by  which  a  trust  company 
acQulres  the  stock  <n  a  ferry  company  for  a 
foreign  railroad  company,  which  is  not  dlaclosed 
as  a  principal  in  the  transaction,  la  not  es  b^ 
tween  the  trust  company  and  the  vendors  <rf 
the  stock  rendered  invaud  because  of  any  in- 
ability of  the  railroad  to  legally  aoqiUTa  the 
stock. 

Appeal  from  St  Louis  Olrenit  Court;  Dan- 
iel D.  Flsbet*  JTudge. 

Action  by  Louis  BL  Newman,  trustee, 
against  tbe  Mercantile  Tmat  Gompany.  From 
an  4»der  ovezmling  a  motioD  to  set  aside  a 
noinsuit;  plaintiff  appeals;  AiBrmed. 
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John  W.  Noble  and  George  H.  Sbleldfl,  for 
appellant.  Klein  &  Hough,  Clinton  Rowell, 
JoKpb  H.  ZombBlen,  and  Joseph  S.  Laurie^ 
teieqwDdenb 

BBAOB,  P.  J.  This  Ib  an  appeal  from  an 
Older  of  the  8L  Loola  drcnlt  court  ovemil- 
tng  platntUTs  motion  to  set  aside  a  nonsuit. 
The  suit  was  Institated  on  tlie  13tb  of  May, 
19Q2.  The  defendants  are  the  Mercantile 
Trnst  Company,  the  Ohlcago,  Bock  Island 
&  Padflc  Railway  Oompany,  John  Scnllln, 
and  Festns  J.  Wade. 

The  petition  Is-  in  two  counts.  The  first 
coottt  Is  as  follows:  "Plaintiff  states:  That 
the  defendant  the  Mercantile  Tmst  Compa- 
ny was  at  the  time  hereinafter  stated,  and 
now  la,  a  corporation  duly  organized  under 
the  laws  of  the  state  of  Missouri,  providing 
for  the  incorporation  of  trust  companies. 
That  the  Chicago,  Rock  Island  &  Pacific 
RaQwi^  Company  was  at  the  times  hereln- 
aft^  stated,  and  now  is,  a  railroad  corpora- 
tion duly  Incorporated  under  the  laws  of 
the  state  of  Illinois.  That  the  plaintiff, 
Lonls  B.  Newman,  Is,  and  was  at  the  times 
hereinafter  stated,  the  trustee  appointed  by 
and  acting  under  13ie  last  will  and  testa- 
ment  of  Socrates  Newman,  deceased,  said 
will  haTing  been  duly  probated  In  the  pro- 
bate court  In  and  for  tbe  city  of  8t  Louis, 
Missouri,  and  that  plaintiff  brings  this  ac- 
tion In  bis  capacity  ae  said  trustee.  That 
h»etofoFre,  to  wit,  on  the  23d  day  of  April, 
1902,  plaintiff  owned  and  held  as  such  trus- 
tee 100  shares  of  the  capital  stock  of  the 
Wiggins  Ferry  Company,  a  corporation  duly 
Incorporated  under  the  laws  of  the  state  of 
Illinois;,  and  was  lawfully  possessed  of  the 
certificates  duly  Issned  for  said  100  shares 
of  stock.  That  oa  the  28th  of  April,  1902. 
the  defendant  John  Scullln,  a  director  and 
president,  and  defendant  Festus  J.  Wade,  a 
director,  of  the  Wls^ins  Ferry  Company,  of- 
ficially and  Individually  Illegally  combined 
with  said  Mercantile  Trust  Company  and 
said  Chicago,  Rock  Island  &  Pacific  Railway 
Company,  defendants,  to  deceive  and  defraud 
plaintiff,  and  presented  to  this  plaintiff  a 
paper  or  offer  to  purchase  said  stock,  as 
follows:  The  Mercantile  Trust  Company, 
acting  her^  for  other  parties,  offers  to  pur- 
chase a  majority  of  all  the  shares  of  the  cai>- 
ital  stock  of  the  Wiggins  Ferry  Company,  a 
corporation  existing  under  the  laws  of  Illi- 
nois, and  agrees  to  pay  therefor  on  the  de- 
livery of  the  certificates  for  so  many  of  said 
shares,  not  less  than  a  majority,  as  shall  be 
deposited  with  said  trust  company  on  or 
before  May  6th,  1802,  properly  endorsed  In 
blank  for  assignment  and  transfer  on  the 
books  of  said  Ferry  Company  the  sum  of  five 
hundred  dollars  per  share.  The  Trust  Com- 
pany acting  in  the  capacity  as  agent  of  other 
parties  la  to  receive  from  such  other  parties 
for  its  services  a  commission  of  two  and 
Mie-balf  per  cent  iqwn  the  purchase  price 


of  Avfr  hundred  dollars  per  shata  In'  addltlm 

to  said  purchaae  price.  The  Mercantile  Trust 
Company  will  not  be  obliged  to  accept  any 
stock  unless  the  owners  of  a  majority  ot 
shares  have  agreed  to  sell  the  nme  ta  said 
Mercantile  Trust  Company,  agent,  on  or  be- 
fore May  5th,  1902  '  (Signed  ^Mercantile 
Trust  Company,  by  Festus  J.  Wade,  Prest- 
dent')  That  In  connection  with  said  offer 
to  purchase  there  was  prepared  and  attach- 
ed to  said  offer  as  a  part  of  the  proposed  coa- 
tract  an  acceptance  to  be  signed  by  the 
stockholders  of  said  Wiggins  Ferry  Company, 
in  words  and  figures  as  follows,  to  wit:  'The 
undersigned  stockholders  of  the  Wiggins 
Ferry  Company,  do  hereby  acc^t  the  ton- 
going  proposltl<m  and  s^l  to  the  Mercantile 
Trust  Company  on  and  subject  to  the  terms 
therein  stated,  the  number  of  shares  of  the 
capital  stock  of  the  Wiggins  Ferry  Company 
set  opposite  to  OUT  respective  names.'  Plain- 
tiff says  that,  relying  on  the  terms  of  said 
offer  and  acceptance,  and  that  it  was  the 
Intention  of  said  trust  company  to  purchase 
not  leas  than  .a  majority  of  said  stock  at  and 
for  the  prltie  of  Ave  hundred  dollars  a  share, 
and  no  more,  and  that  if  said  trust  company 
did  not  obtain  such  majority  of  stoidc  on  or 
before  the  5tb  day  of  May,  1902,  at  said 
price  of  five  hundred  dollars  a  share,  that  his 
said  stock  would  be  returned  to  him,  plaintiff 
signed  said  acc^tance  and  delivered  his 
stock,  or  the  certificates  representing  the 
same,  to  said  trust  company,  and  received 
a  receipt  therefor,  being  a  receipt  for  cer-' 
tlficates  for  one  hundred  shares  of  the  cap- 
ital stOKlk  of  the  Wiggins  Ferry  Company  as- 
signed in  blank;  said  shares  being  deposited 
with  the  Mercantile  Trust  Company  under 
and  in  pursuance  of  said  pn^osltltHi  made  by 
said  Tmst  Company  as  agent  for  other  par- 
ties, and  the  acceptance  thereof  signed  by 
Ii.  B.  Newman,  trustee  of  Socrates  Newman's 
estate,  dated  April  24, 1902,  tor  the  purchase 
of  salil  shares.  Plaintiff  states  that  after- 
wards, to  wit,  on  April  28,  1902,  and  before 
the  time  on  which  said  contract  could  have 
become  binding  on  the  plaintiff,  all  said  de- 
fendants, having  so  combined  to  deceive  and 
defraud  plaintiff,  did  further  misrepresent 
the  facts  as  to  purchases  of  stock  under  said 
contract,  and  to  Illegally  retain  the  same  and 
withhold  the  same  ^m  plaintiff  the  said 
Mercantile  Trust  Company  sent  plaintiff  by 
mail  a  le^er  Inclosing  to  him  its  treasurer's 
check  for  the  sum  of  fifty  thousand  dollars 
In  payment,  as  stated  In  said  letter,  for  one 
hundred  shares  of  stock  In  the  Wiggins  Fer^ 
ry  Company,  sold  in  accordance  with  the 
terms  of  the  proposition  made  by  said  com- 
pany and  accepted  by  plaintiff,  thereby  rei>- 
rescntlng  that  the  terms  and  conditions  of 
said  proposal  and  acceptence  had  been  fully 
compiled  with  by  said  Mercantile  Trust  Com- 
pany, and  that  a  majorl^  of  the  stock  of 
the  Wiggins  Ferry  Company  had  been  ac- 
quired from  the  stockholdars  at  the  price 
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named  tfiereln.  Plaintiff  states  Out  he  no- 
tlfled  said  Mercantile  Trust  Company  that 
he  accepted  said  check  only  on  ctmdltlon  that 
Bald  trust  company  had  fully  carried  out 
said  contract  on  its  part,  and  had  obtained 
tlie  majMl^  of  said  stock  at  and  for  the 
price  of  five  hundred  dollars  a  share,  and 
that  plaintiff  waived  no  lishts  whldi  he 
might  have  in  the  matter.  Plaintiff  states 
that  said  Mercantile  Tnut  Company  has  at 
no  time  pnrchased,  secured,  and  had  a  ma- 
jority of  said  stock  for  itself,  or  for  any 
principal  represented  by  it— that  la,  orer 
Ave  thousand  shares  thweof;  that,  In  order 
to  obtain  what  shares  It  did  hare  on  said  5th 
day  of  May,  1902,  said  Mercantile  Trust 
Company  paid  to  other  Btockholders  much 
more  than  Ave  hundred  dollars  a  share,  and 
the  purchaser  has  not  kept  and  performed 
the  offer  and  con  tract  on  its  part,  and  that 
on  the  6th  day  of  May,  190!i,  said  pnrchaser 
did  not  haTe  a  majority  of  said  stock,  and 
did  not  purchase  what  he  did  have  at  flve 
hundred  dollars  a  share,  and  thereby  this 
plaintiff  was  released  from  said  agreement 
and  said  purchasers  were  bound  to  return 
said  stock  of  this  plaintiff  to  him.  That  on 
said  6th  day  of  May  plaintiff,  learning  of  the 
failure  ot  said  purchasers  to  so  keep  said 
contract,  and  that  the  same  had  been  so  vio- 
lated by  them,  he  did  then  and  there  tender 
back  to  said  trust  company  and  said  pur- 
chasers, in  good  and  sufficient  form,  the  full 
sum  of  fifty  UiOQsand  dollars,  which  was 
'  the  sum  so  sent  plaintiff  by  check  as  afore- 
said. That  the  said  Mercantile  Trust  Com- 
pany, by  said  Wade  as  president,  acknowl* 
edged  the  sufficiency  of  said  tender  as  to 
amount  and  form,  and  plaintiff  then  and 
thereupon  demanded  the  return  to  him  of 
his  certificates  of  stock,  but  said  Wade,  as 
president  as  aforesaid,  in  conjunction  with 
his  attorney,  then  present,  refused  to  ac- 
cept the  said  tender  or  return  to  plaintiff  bis 
said  stock  certificates,  said  Wade  declaring 
that  he  had  turned  them  over  to  the  said  de- 
fendant the  Chicago.  Rock  Island  &  Padflc 
Railway  Company,  which  was,  as  said  Wade 
declared,  and  as  plaintiff  avers,  the  party 
represented  by  said  Mercantile  Trust -Com- 
pany In  said  transactions.  Plaintiff  states 
that  said  defendants  In  the  manner  afore- 
said unlawfully  converted  said  stock  to  their 
own  use;  that  the  same  was  then  and  there 
of  the  value  of  fifteen  hundred  dollars  per 
share  and  of  the  value  of  one  hundred  and 
fifty  thousand  dollars;  that  by  said  unlaw- 
fnl  conduct  and  conversion  of  said  stock  by 
defendants,  plalntUF  has  been  damaged  In 
the  sum  of  one  hundred  and  fifty  thousand 
dollars,  which  Is  due  plaintiff  and  unpaid, 
for  which  plaintiff  asks  Judgment  of  de- 
fendants, with  interest  and  costs." 

The  second  count  Is  In  the  form  of  a  com- 
mon-law  action  of  trover  for  the  conversion 
specifically  set  out  In  the  first  count 
ThB  answer  of  the  defendants  is  as  fol- 


lows: "Now  come  the  defendants  In  the 
above-«ntltied  cause,  and  for  answer  to  the 
first  coont  of  plaintiff's  petttton  her^  ad- 
mit that  defendant  the  Mercantile  Trust 
Company  was  at  the  time  stated  and  is  a 
cwpoiatlott  wganized  under  the  laws  of  Mls- 
soart  inoTlding  for  the  Incorporation  of  trust 
companies;  admit  that  the  Chlcsgo,  Bock 
Island  &  Padflc  Railway  C<Mnpany  was  and 
Is  a  railroad  COTporattm  Incorporated  under 
the  laws  of  BUnois;  admit  that  plaintiff 
was  and  Is  tbe  tnutee  xmAex  the  last  will 
and  testament  of  Socrates  Newman*  deceas- 
ed. D^ndants  farther  admit  tliat  plalntlfl 
owned  and  held,  as  said  trustee,  one  hundred 
shares  of  the  capital  stock  of  the  Wiggins 
Ferry  Company,  and  tiuit  plalntifl,  oo  or 
about  Amil  26,  180%  tor  a  coosidenithMi  of 
five  bondred  dollars  par  share,  amounting  to 
fifty  thousand  doHars*  in  cash,  paid  to  bim 
by  the  Mercantile  Tnut  Company,  sold  and 
delivered  his  <me  hundred  shares  of  stock  of 
the  Wiggins  Ferry  Company  to  said  Mer- 
cantile Trust  OtmoKor,  acting  f«r  and  on 
behalf  of  defendant  the  Chicago,  Rock  Is- 
land &  Paidfflc  Railway  Company.  And  de- 
fendants deny  each  and  erezy  oth»  allega- 
ti(m  contained  In  the  first  count  of  plslntUTs 
petition.  And  for  answer  to  the  second 
count  of  plointifl's  petition,  d^lraidants  deny 
each  and  erery  auction  tlm^  contained." 

la  support  of  his  actloa  tbe  plaintiff  Intzo 
duced  the  following  evidence: 

The  pl^tUt  testified  aa  follows:  **That 
he  was  forty-<ae  years  old,  son  of  Socrates 
Newman,  and  trustee  nwler  his  will.  April 
24, 1802,  held  100  tiuures  of  stock  of  the  Wig- 
gins Vvaj  Company  as  ouch  trustee.  Jotm 
Bcullln  was  presidukt  of  tb»  Wiggins  Com- 
pany. There  was  an  agreement  for  a  vot- 
ing trust  existing  betwem  the  stockholders 
of  the  Wiggins  Ocnnpany  at  that  time.  Re- 
c^ved  dividends  tm  sto^  The  stock  was 
h^  In  two  lots — thirty  lAares  outside  vot- 
ing trust,  seventy  shares  in  that  trust  On 
the  26th  of  April  0802)  received  a  letter 
from  John  Scullln,  preirident  Wiggins  Com- 
pany. (Identifies  letter.)  Knows  Bcnlltn's 
signature."  Lettw  admitted,  and  marked 
"Sshlblt  No.  1."  on  Wiggins  Ferry  letter 
hea^  and  Is  as  follows: 

"St  Louis,  April  24, 1802.  Dr.  Jj.  B.  New^ 
man,  Oity^Dear  Sir:  I  have  a  matter  per^ 
talnlng  to  this  company  whldi  requires  the 
immediate  actimi  of  Its  stockholders,  and 
dean  it  to  be  of  the  utmost  Importance  that 
you  should  call  at  my  office  at  once.  Please 
regard  this  as  strlctiy  confidential.  Yours 
respectfully,  John  Scullln,  President** 

After  receiving  the  lettor  he  went  to  Wig- 
gins office.  Met  Mr.  Wade,  who  stated  that 
Scullln  bad  left  him  to  look  after  affairs; 
that  Scullln  bad  gone  to  a  meeting,  and  had 
left  him  to  take  cbarge  of  things.  "He  then 
stated  to  me  that  the  Mercantile  Trust  Com- 
pany had  an  offer  to  bay  a  majority  of  all 
of  the  stock  of  the  Wljrglns  Perry  Company 
at  $500  a  Bhar&  He  then  handed  me  a  pa- 
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Vtr,  which  I  read,  stgnatoies  to  ^irtilch  I 
looked  ant,  and  without  tot  mtich  ado  I 
Hgned  the  pap».  ^deotlflea  that  paper.) 
Enowa  slcnatore  of  FWtna  J.  Wade  thereto, 
pnAOeat  of  the  Hwcantlle  Tnut  Oa.  I  itiga- 
cd  tt  'SocntM  Newnuui  Batata  L.  B.  New- 
man, Ttaatea';  *100r  oppoalte  ludlcatiiis  100 
duns."  The  paper  was  admitted  In  evi- 
dence as  BzhtUt  Mo.  2,  and  reada  u  foUowi: 
''St  LiMilB,  April  24,  1902. 

'^He  Moeafltlle  Tnut  Oompany,  acting 
berehi  for  othw  parUee,  oSera  to  purchase  a 
ma>>itty  of  all  of  the  ahares  of  the  capital 
ttaA  of  the  Wiggins  Ferry  Oompany,  a  cor- 
pontloD  ««**H"g  undo-  the  laws  ot  nilnola, 
and  agrees  to  pay  therefor  on  the  deUrery 
at  ttie  certUcatM  tor  wo  many  ot  said  aharea, 
not  leaa  than  a  majority,  as  ahall  be  dc^poslt* 
ed  wia  aald  Trust  Convuiy  on  or  befcnv 
Kay  51b,  1902,  properly  endoraed  in  bluA 
for  asslgtimeat  and  transfer  on  the  books  of 
■aid  Forry  Oompany,  Oie  som  of  flre  bonr 
dred  dollars  (ISOD)  per  share.  The  Tntst 
Company  acting  In  the  capacity  aa  agmt  of 
otlmr  parties.  Is  to  reortve  from  sndh  othor 
partlea  for  Its  sOTlees  a  commission  of  two 
and  <me-hatf  (2^)  per  cent  upon  the  par- 
dune  price  of  flye  hundred  dtrilara  (9500)  per 
share,  In  addition  to  aald  porchaae  price. 
The  Mercantile  Trust  Oompany  will  not  be 
oUlged  to  accept  any  stock  nnleaa  the  own- 
tfs  of  a  mejority  of  ahares  hare  agreed  to 
seli  the  aame  to  aald  Mercantile  Tmat  Oom- 
pany, asent,  oa  or  before  May  Sfih,  iSKO. 

*^ercantlle  Trust  Company, 
*Vy  Testus  J.  Wade,  President. 

THie  ondmlgned  stoAboldtfB  of  the  Wig- 
gins Ferry  Company  do  hereby  accept  the 
fbr^olng  proportion  and  sell  to  the  Mer- 
cantile Ttast  Company  on  and  subject  to  the 
tcma  ttoeln  stated,  the  number  of  shares 
of  the  capital  stock  of  tbe  Wlggliw  Ferry 
Company  set  opposite  our  respectlTe  names. 

Names.  No.  of  Sbsrea. 

John  ScoUin,  and  others   2,296  shares 

Festns  J  Wade   20  " 

Sooratee  Newman  Estate,  L.  IL 

Newman,  Trustee   100  ** 

•        *       •       •       •       •  • 

Louis  NIdelet,  by  Bmest  Peugnet, 
Atty   82 

Merie  O.  Pnegnet,  by  Bmest 
Peognet,  Atty.   82  " 

Ernest  Poegnet   82  ** 

Witness  continues:  "Did  not  sign  that  day. 
Signed  Friday,  April  25th,  about  4:30.  I>ellv- 
ered  the  stock  Saturday,  April  26th,  to  Mer- 
cantile Trust  0(Hnpany,  about  noon.  It  was 
Indorsed  In  blank,  so  it  could  be  transferred 
on  the  books  of  the  company.  Received  a 
receipt  from  Mr.  Wilson,  treasurer  of  the 
Mercantile  Trust  Company.  (Identifies  re- 
ceipt) Knows  the  signature  of  Mr.  Wilson, 
treasurer  of  the  Trust  Co."  Receipt  dated 
April  26. 1002,  marked  "Bxblblt  No.  3,"  reads 
as  follows: 

'^Recelred,  St  Louis,  April  28.  1902,  from 
L.  E.  Newman,  Trustee  Soc.  Newman  estate, 
certlflcate  Nos.  120-12»-982  for  one  hundred 


(10(0  shares  of  the  capital  stodc  of  the  Wg- 
glns  Fury  Oompany,  assigned  in  blank,  said 
ahares  being  deposited  with  the  Mercantile 
Tnut  Oompany  under  and  In  pursuance  of  a 
pn^otftlon  made  by  said  Trust  Oompany, 
aa  agent  tat  other  parties^  and  the  acespt- 
ance  tiiereof,  signed  by  the  said  I*  &  New- 
man, Trustee  Soc.  Newman  BM.  dated  April 
24th,  1902,  tat  fh»  purchase  of  said  shares. 
The  said  Trust  Oompany  Is  either  to  pay  for 
such  shares  of  stock  at  the  rate  at  flvs  hun- 
dred dollars  (9000)  per  share  net  or  to  re 
d^ver  said  certlflcate  to  aald  L.  B.  New- 
man, Trustee  Soc.  Newman  Bst  m  or  before 
May  6th.  1902. 

'Mercantile  Trust  Company, 
*^  Geo.  W.  Wllstm,  Trrasnrer." 

'^tness  continues:  **Ain11 29th  nosfTed  a 
communication  from  Mercantile  Trost  Com- 
pany. (Identlfles  paper  aiMl  Mr.  Wadena  slg- 
natuie)" 

The  paper  reads  as  follows: 

**Mercantlle  Trust  Oompany. 
"St  Louis,  April  28, 1902. 

**Mr,  B.  Newman,  Tmatee  Soc.  Newmaa 
Bstate,  8004  Locust  St,  Clt;r^Dear  Sir:  En- 
closed please  find  our  Treasurer's  dieck  for 
the  sum  of  fifty  thousand  dollars  (900,000) 
In  payment  fbr  yoor  tme  hundred  (lIXO  shares 
of  stock  In  the  Wiggins  Ferry  Company  aold 
you  In  accordance  with  the  torms  ot  tiie 
pnH^oBltlon  made  by  this  company  and  ac- 
cepted you.  Kindly  acknowledge  receipt 
at  the  sam^  and  obllga  Tours  -racy  truly, 
"Festns  X  Wade,  President." 

Witness  continues:  **I  went  to  see  Mr. 
Wade  afta  I  received  that  check,  either  the 
day  I  received  it  or  the  next  day.  I  said  to 
Mr.  Wade,  in  substance:  'Are  you  very 
busy?*  and  be  said.  Tea,  I  am  always  busy;* 
and  I  said,  *I  would  like  to  see  yon  about  a 
matter  of  Importance.*  'Well,'  he  said,  if  It 
is  about  Wiggins,  I  can  talk  to  you.'  'Well,' 
I  saJd,  1  received  a  check  for  $50,000  from 
your  company,  and  I  want  to  say  to  yon  that 
I  acknowledge  the  receipt  of  that  check  upon 
the  assumption  that  yon  have  fulfilled,  or 
are  fulfilling,  the  terms  of  your  agreement 
namely,  that  you  have  paid  only  9500  a  share, 
and  that  you  have  a  majority  of  the  stock.* 
I  said,  *I(  you  are  not  fulfilling  your  con- 
tract or  If  you  have  not  fulfilled  your  con- 
tract I  expect  to  hold  you  for  the  difference 
between  9000  a  share  and  the  higher  sums 
which  I  can  prove  you  have  paid.*  He  said, 
'I  hear  you.'  'Well,*  I  said,  If  you  hear  me, 
that  Is  about  all  I  have  to  say.*  'Well,'  he 
said,  'I  have  got  your  stock  anyhow;'  and  I 
said,  'Very  well;  good  day.'  I  then  went  to 
my  office,  and  made  a  short  memorandum  of 
the  conversation,  and  indited  a  letter  to  the 
Mercantile  Trust  Co.  practically  embodying 
my  verbal  statement  to  Mr.  Wade.'*  Wit- 
ness then  identified  a  copy  of  the  letter,  say- 
ing It  Is  an  exact  copy  made  before  the  lettw 
was  mailed  by  himself  In  bis  own  haodwrit- 
Ing.  "Wrote  two  letters,  duplicated,  and  cnis 
Is  a  c<^y.  I  aait  the  original  of  that  copy 
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by  mall,  addressed  to  Festos  J.  Wade,  pres- 
ident of  tbe  Ma-cantlle  Trust  Company,  or 
to  tbe  Mercantile  Trust  C!ompany,  I  don't 
know  wblcb;  but  think  It  was  Festus  J. 
Wade,  president  of  the  Umiantlle  Trast  Co. 
It  was  stamped  with  a  two-ceut  stamp,  and 
deposited  In  the  government  mail  box."  The 
letter  was  dated  April  30, 1902,  written  on  L. 
B.  Newman's  letter  head,  marked  "Exhibit 
Now  B,"  and  la  as  follows: 

"St  Louis,  April  30,  1902. 

"Festus  J.  Wade,  Esq.,  President  Mercan- 
tile Trust  Co.,  City— Dear  Sir:  Allow  me  to 
acknowledge  hraewlth  receipt  of  your  treas- 
urer's check  for  the  sum  of  fifty  thousand 
dollars  (^,000)  on  account  of  sale  of  one 
hundred  shares  Wiggins  Ferry  Company's 
stock,  according  to  agreement  of  April  34, 
1902,  and  I  accept  It  (miy  on  condition  that  yon 
have  kept  and  will  keep  said  agreement  in  all 
respects,  and  I  desire  to  formally  notify  yon 
that  I  walre  no  rights  which  I  may  bave  In 
the  matter. 

**Yotini  truly, 

"L.  B.  Newman,  Trustee 

"Est  Soc.  Newman." 

Witness  resumes:  "Nothing  further  was 
done  between  tbe  date  of  that  letter  and  May 
e,  1902,  when  accompanied  by  my  attorney. 
Gen.  Noble,  I  went  to  tbe  Mercantile  Trust 
Co.  Festus  J.  Wade,  James  Jj.  Blair,  John 
W.  Noble,  and  myself  were  present  Gen. 
Noble  said  that  he  came  there  for  the  pur- 
pose of  asking  back,  for  bis  client,  Dr.  New- 
man, the  Wiggins  Ferry  stock,  and  be  said 
be  wanted  to  make  a  tender  of  the  money  to 
Mr.  Wade,  and  donanded  his  stock.  Wade 
looked  at  tbe  cashier's  check  which  Gen. 
Noble  handed  him,  and  said  he  would  not  be 
as  mean  as  some  people,  but  that  he  would 
consider  that  a  formal  and  proper  tender; 
but  he  said,  'I  will  not  return  the  stock.*  It 
was  a  cashier's  check  of  the  American  Ex- 
change Bank  for  $50,000.  Oen.  Noble  said 
to  Mr.  Wade,  as  the  6th  of  May  ran  until 
midnight,  and  It  was  then  noon,  he  wanted 
to  know  whether  he  would  consider  it  was 
necessary  to  come  ba<^  the  next  day,  when 
the  option  had  expired,  and  Mr.  Wade  said, 
'Gen.  Noble,  yon  can  come  to-morrow,  and 
you  can  come  tbe  next  day,  and  I  shall  al- 
ways glTe  you  tbe  same  answ^.'  Gen.  Noble 
said,  'Will  It  be  necessary  for  me  to  return,* 
and  he  said:  'No.  Gen.  Noble.  It  will  not 
be  necessary  for  you  to  return.  My  answer 
will  be  tbe  same.'  G&a.  Noble  asked  if  it 
was  acknowledged  by  Mr.  Wade  that  the  Ro(& 
Island  was  the  principal  In  tbe  purchase  of 
the  Wiggins  Frary  Co.,  and  Mr.  Wade  and 
Mr.  Blair,  if  I  remember  rlgbtly,  stated  it 
was.  Mr.  Blair  said  he  was  representing 
Mr.  Wade.  Gen.  Noble  asked  Mr.  Blair  as  to 
whom  the  Mercantile  Trust  Co.,  Mr.  Wade, 
and  himself  were  representing,  and  be  said 
they  were  representing  the  Rock  Island  Ky. 
Co.  Gen.  Noble  stated  to  Mr.  Wade,  'Mr. 
Wade,  do  you  deny  that  you  are  or  have  paid 


more  than  $500  a  share  for  tbe  ^oAY  and 
Mr.  Wade  said:  *No,  I  do  not  d«iy  that  we 
bave  paid  more.  It  will  have  to  go  into  court 
iuiyhow.'  He  did  not  state  how  much  more 
than  $500  he  had  paid.  Nothing  was  said 
as  to  whether  Mr.  Wade  had  paid  any  more 
than  $500  a  share  to  those  who  had  signed 
the  proposal.  It  was  Just  a  general  state- 
meat  that  he  bad  paid  it" 

On  cross-examination  witness  said:  "Wade 
refused  to  take  the  cashier's  checA  tendered 
bim,  and  I  still  have  the  $60,000  in  my  pos- 
session." Defendant's  counsel  admitted  that 
tbe  stock  was  purchased  for  the  Rock  Island 
Ry.  Co.  Dr.  L.  E.  Newman  was  recalled, 
and  questioned  by  the  court,  and  stated  that 
after  he  had  his  Interview  with  Mr.  Wade, 
he  deposited  the  check.  He  did  not  collect 
tbe  money.  He  d^)osited  it,  and  waited  until 
the  time  for  the  option  to  expire.  "It  went 
through  the  diearing  house,  and  was  collected 
in  tb«  regular  coorse,  and  went  to  my  credit 
as  trustee." 

The  plalntUf  was  then  permitted  to  intro- 
duce tbe  following  written  agreonent  in  evi- 
dence over  the  objection  of  the  defendants: 

"An  agreement  made  and  entered  Into  this 
22nd  day  of  April.  A.  D.  1902,  by  and  between 
tbe  Chicago,  Rock  Island  and  Pacific  Ry. 
Co.  (hereinafter  called  the  Rock  Island  Com- 
pany) and  the  Mercantile  Trust  Company  of 
tbe  City  of  St  Louis,  Missouri,  (berelnafto' 
called  the  Trust  Company),  Witnesseth: 

"The  Trust  Company  for  a  valuable  consid- 
eration, hereby  undertakes  as  agent  to  buy 
for  the  ILodk  Island  Company  a  majority  or 
all  of  the  shares  of  the  capital  stock  of  the 
Wiggins  Ferry  Company,  an  Illinois  corpora- 
tion, on  the  terms  and  subject  to  the  condi 
tlons  following: 

"Said  shares  shall  be  purchased  at  the 
price  of  five  hundred  dollars  ($500)  per  share. 
It  being  understood  that  the  entire  capital 
stock  of  said  Wiggins  Ferry  Company  con- 
sists of  ten  thousand  (lO.OOCQ  shares  of  the 
par  value  of  one  hundred  dollars  ($100)  eadi. 
Payment  for  said  shares  shall  be  made  In 
cash  on  tbe  surrender  of  the  certificates  foi 
so  many  of  said  shares  (not  less  than  a  ma- 
jority) as  shall  be  d^>oslted  with  tbe  Trust 
Company  on  or  before  May  5,  1902,  pn^rly 
endorsed  in  blank  for  assignment  and  trans- 
fer on  the  books  of  tbe  company.  Tbe  Rock 
Island  CTompany  will  provide  funds  for  such 
payment  on  said  May  5th,  1902,  on  demand  of 
the  Trust  Company.  It  being  understood, 
however,  that  no  such  payment  shall  be  made 
by  tbe  Rock  Island  Company,  nor  shall  said 
company  be  liable  to  purchase  or  take  any  of 
said  shares  unless  certificates  for  at  least 
a  majority  of  tbe  entire  capital  stock  of  said 
Wiggins  Ferry  Company  shall  then  be  on 
deposit  with  said  Trust  Company  ready  tor 
delivery  as  aforesaid.  Tbe  Rock  Island  Com- 
pany agrees  to  pay  to  the  Trust  Company  at 
tbe  time  of  payment  for  said  shares  so  pur- 
chased, and  the  delivery  of  the  oertlflcatea 
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tlierefor,  a  oominlssloii  of  two  and  one-half 
per  coit  (2V&%)  on  ttm  total  purchaae  tbcm 
paid  therefor. 

The  Chicago,  Uock  Island  ft  Padflc  Ball- 
road  Company, 

"By  W.  B.  Leeds,  President 

"Mercantile  Trnst  Company, 

"By  Festns  J.  Wade,  President" 

The  plaintiff  then  Introddced  Gen.  Noble, 
who  testified  as  a  witness  in  bis  behalf,  and 
whose  evld^ce  corroborated  that  of  the  plain- 
tiff as  to  the  tender  and  demand  for  a  return 
of  the  stock  on  the  5th  of  May,  1902.  After 
which,  plaintiff  offered  In  erldence  the  deposi- 
tions of  Daniel  O.  Reed,  Wm.  H.  Moore,  and 
Robert  Mather,  which,  after  a  colloquy  be- 
tween the  court  and  counsel,  were  rejected. 

Besides  these  depositions,  some  other  depo- 
sitions of  like  character  and  other  evidence 
was  offered  and  rejected,  which,  in  the  view 
we  take  of  this  case,  need  not  be  particular- 
iT  noticed ;  after  which  the  plaintiff  was  per- 
mitted to  Introduce  in  evidence  the  charters 
of  the  Wi^lns  Ferry  Company  and  the  de- 
fendant railway  company. 

At  the  close  of  the  plalntUTa  evidence  the 
cosrt  instructed  the  Jury  that  under  the 
pleadings  and  evidence  In  the  case  the  plain- 
tiff is  not  eitltled  to  recovw,  and  their  ver- 
dict should  be  for  the  defendants  on  both 
coonts  of  the  i>etitlon.  Thereupon  the  plain- 
tiff took  a  nonsuit  with  leave,  and  there- 
after filed  his  motion  In  due  time  to  set  the 
same  aside,  wtaldi  haTinc  been  orwmled,  he 
appealed. 

L  The  first  cont^tion  of  counael  for  plain- 
tiff is  that:  "Under  the  pleadings  all  the  evi- 
dence offered  by  the  plaintiff  and  rejected 
by  the  court  below  was  admissible,  and  that 
tiie  court  erred  In  its  rulings  thereon.  The 
petition  was  broad  enough  to  let  in  all  the 
facts  tending  to  prove  fraud  at  any  step  of 
the  transaction  and  enable  the  jury  to  pass 
npon  tbe  whole  case."  It  is  well-settled  law 
1q  this  state  that  "a  mere  charge  of  fraud, 
without  spedflcatlon  of  the  act  or  acts  which 
constitute  the  alleged  fraud*  amounts  to 
nothing  in  pleading."  Nagel  v.  Llndell  Ry. 
Co.,  107  Mo.  89.  66  S.  W.  1090,  and  cases 
dted.  In  the  first  count  of  the  petition  the 
only  acts  specified  as  fraudulent  are  the  pre- 
smtation  to  the  plaintiff  of  the  contract  of 
April  24,  1902,  and  the  sendUig  to  him  by 
maU  of  the  letter  Inclosing  the  check  for 
$50,000  in  payment  tcr  bis  stock,  upon  the 
r^res^tatlons  contained  in  which  it  is  al- 
leged that  he  relied.  These  iustnunents 
qwak  for  themselves,  and  of  them  no  fraud 
Is  predicable.  But  it  seems  to  be  contended 
that  under  the  second  count  In  the  petltlMi 
the  rejected  evidence  was  admissible,  the 
iHoad  claim  being  that  tmder  that  count 
"any  facta  tending  to  prove  fraud  at  any 
step  In  the  transaction"  are  admissible.  It 
Is  sufficient  to  say.  In  answer  to  this  conten- 
tion, that  after  a  careful  perusal  and  con- 
tideratloD  of  all  the  retJented  evidence  we 
fail  to  find  tlier^  any  erldance  temUng  to 


prove  the  perpetration,  or  even  the  contem- 
plation, of  any  fraud  on  the  plaintiff,  or,  tat 
that,  matter,  upon  any  person.  All  this  evi- 
dence tended  to  prove  that  could  in  any  way 
affect  the  plaintiff  was  that  the  defendant 
railway  company,  being  desirous  of  obtain- 
ing a  majority  of  the  stock  of  the  ferry  com- 
pany, undertook  to  accomplish  that  purpose 
by  the  means  set  out  In  the  written  instra- 
ments  contained  in  the  foregoing  statement; 
and  that,  after  the  offer  of  $500  per  share 
by  the  trust  company  became  noised  abroad, 
the  price  of  the  stock  suddenly  rose,  and  that 
the  trust  company  before  the  Sth  of  May 
did  in  fact  purchase  some  of  the  stock  at 
such  advanced  price.  The  fact  that  such 
advanced  price  was  so  paid  by  the  trust 
company  was  proven,  and,  as  a  conceded 
fact,  will  be  treated  for  all  It  Is  worth  in 
considering  the  real  issues  In  the  case;  but 
that  fact  was  and  could  be  no  fraud  upon 
the  plaintiff.  There  Is  in  fact  no  question 
of  fraud  In  the  case.  The  only  real  ques- 
tions In  the  case  arise  upon  the  written  In- 
struments set  out  In  the  statement,  and  the 
acts  of  the  parties  thereunder.  The  court 
committed  no  error  in  the  rejection  of  of- 
fered evidence,  and  we  will  now  proceed  to 
the  consideration  of  the  real  questions  in 
the  case. 

2.  The  plalntlfrB  action  Is  essentially  one 
of  trover.  Such  an  actlcm  may  be  maintain- 
ed for  shares  of  stock  In  a  corporation. 
"Stock  certificates"  and  "shares  of  stock" 
may  be  treated  as  synonymous,  as  they  were 
evidently  so  regarded  by  the  parties  to  this 
transaction.  In  order  to  maintain  his  action, 
the  plaintiff  must  have  been  the  owner  of 
the  shares  of  stock  In  controversy,  and  en- 
titled to  their  possession  at  the  time  of  the 
alleged  conversion.  It  is  conceded  that  on 
the  Sth  of  May,  1902,  he  tendered  to  the 
tmst  company  the  sum  of  $50,000.  and  de- 
manded the  stock,  and  that  his  demand  was 
refused.  Demand  and  refusal  are  evidence 
of  conversion.  Hence  if  on  that  day  he 
was  the  owner  of  the  stock,  and  entitled  to 
the  possession  thereof,  his  case  la  made  out; 
otherwise  not  Prior  to  AprU  24,  1902,  the 
plaintiff  was  the  owner  and  In  possession  of 
the  stock.  On  that  day  he  entered  Into  the 
agreement  of  that  date  with  the  tmst  com- 
pany, in  pursuance  of  which,  ou  the  26th 
day  of  April,  1902,  the  stock  was  delivered 
to  the  trust  company,  and  the  plaintiff  ac- 
cepted the  receipt  therefor  of  that  date. 
By  this  means  the  title  to  the  stock  and 
the  possession  thereof  became  separated. 
The  title  remained  In  the  plaintiff  and  the 
possession  In  the  trust  company,  each  hold- 
ing subject  to  the  contract  Now,  the  cru- 
cial question  Is,  "What  was  that  contract?" 
It  was  In  writing,  and  Is  evidenced  by  the 
proposition  of  the  trust  company,  the  ac- 
ceptance of  that  proposition  by  the  plaintiff, 
and  the  receipt  for  the  stock,  set  out  In  the 
statement  The  proposition  of  the  trust 
company  of  AprU  24, 1902,  vaa.  In  sntetance^ 
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to  pay  tbe  sum  of  ^500  per  share  tor  all  or 
a  majority  of  the  aharea  of  the  capital  stock 
of  the  Wiggins  Ferry  Company  that  should 
tM  d^oslted  with  the  said  trust  company  In 
the  manner  therein  stated  on  or  before  May 
C,  1902;  the  acceptance  of  the  stock,  how 
ever,  not  to  be  obligatory  oQ  the  trust  com- 
pany unless  the  owners  of  a  majority  of  the 
shares  agreed  to  sell  the  same  to  the  com- 
pany. This  proposition  was,  on  the  n^t 
day,  accepted  by  the  plalntut,  and  In  pm> 
snance  thereof  the  plaintUTs  stock  was  de> 
llvered  to  the  trust  company  on  the  26th 
of  April,  1902,  and  the  receipt  of  the  company 
of  that  date  accepted  by  him,  in  which  the 
general  terms  of  the  contract  were  applied 
specifically  to  his  100  shares  of  stock,  for 
which  the  trust  company  was,  on  or  before 
Uay  6,  1902,  to  pay  him  the  sum  of  $S0O 
per  share,  or  return  the  stodc  to  him  as 
therein  stated.  To  consummate  the  sale  and 
pass  the  title  of  the  stock  to  the  trust  com- 
pany, In  whose  possession  It  then  was,  noth- 
ing remained  to  be  done  except  for  the  trust 
company  to  accept  the  stock  and  pay  the 
plalntlfC  $600  per  share  therefor.  The  ae- 
ceptance  of  the  stock  was  obligatory  upon 
the  trust  company  if  a  majority  of  the  stodc- 
holders,  on  or  before  May  S,  1902,  agreed  to 
sell  their  stock  In  like  manner;  otherwise  the 
acceptance  was  optional  with  the  trust  com- 
pany nntU  that  data  This  is  the  plain  and 
obvious  meaning  of  the  contract.  The  trust 
company  exwclsed  its  option  by  accepting 
the  stock  and  paying  the  plaintiff  the  pur^ 
chase  price  therefor  on  the  2Sth  of  April, 
1W2,  in  the  manner  set  out  in  the  state- 
ment When  this  was  done,  the  sale  was 
complete,  and  the  title  of  tbe  stock  passed 
to  the  trust  company,  in  whose  possesslMi  It 
then  was;  and  on  the  6th  of  May  thereafter, 
when  the  convention  la  alleged  to  have  taken 
place,  the  title  to  tbe  stoiA  as  well  as  Its 
possession  being  In  the  defendant  trust  cmu- 
pany,  and  the  plaintiff  having  ndthor  title 
thereto  nor  right  to  the  possession  thereof, 
the  court  committed  no  error  in  its  poemp- 
tory  instructlai  that  plaintiff  could  not  !»• 
cover. 

3.  But  It  Is  further  c<mtended  that  the 
title  did  not  so  pass  to  the  trost  company 
because  the  defendant  railway  company,  for 
whom  tbe  trust  company  purchased  the 
stock,  was  a  foreign  corporation,  not  having 
license  to  do  business  In  this  state,  and  the 
making  of  such  a  contract  by  It  waa  not 
within  its  corporate  powm.  A  sufficient 
answer  to  this  contention  Is  that  the  con- 
tract was  not  made  with  the  railway  com- 
pany. The  parties  for  whom  the  purchase 
was  being  made  were  not  disclosed,  and  It 
was  not  made  upcm  the  faith  or  credit  of 
any  such  parties.  It  was  in  form  and  In 
fact  a  personal  contract  between  the  plain- 
tiff and  the  trust  company,  a  responsible 
party  entirely  competent  to  make  the  con- 
tract and  to  charge  itself  with  all  tbe  liabil- 
ities thereof,  and  who  did  so  charge  itself, 
and  upon  wluwe  renwnslbiUty  the  plaintiff 


fflitlrely  relied.  There  Is  nothing  In  this 
contention. 

The  Judgment  of  the  drcnlt  court  im  af- 
firmed. All  eoncnr,  except  MABSHALI^  J., 
not  «ittlnc 


BIATE  r.  MINIS. 

<Siiprsme  Oourt  of  Missoarl,  DMdon  No.  2. 
May  16,  1906.) 

1.  OBzioNAL  Law  — Lasobht— DcRaa  Bb- 
aun  IK  Akotbzb  Statk. 

Where  defendant  indncsd  B.,  who  bad  pre- 
viooflly  been  ocploysd  by  a  dray  company  au- 
thorized to  receive  goods  for  a  consignee  of  oei^ 
tain  shoes,  and  woo  was  known  to  the  terv- 
ants  of  the  carrier  holding  sach  goods  for  de- 
llveiT.  to  go  to  the  freight  depot  of  the  carrier 
In  Illinois  after  his  employment  b7  the  dray 
company  had  terminated,  anid  procure  a  load  of 
the  shoes  from  the  oorrlar,  ana  B.  obtained  such 
shoes,  and  delivered  than  to  a  perscu  other  than 
the  consignee  in  Missouri,  sudi  act  oouBtitoted 
larceny,  and  not  false  pretenses,  and  was  there- 
fore nnnishable  under  Rev.  St  1899,  f  2362, 
providing  that  everv  person  who  ihall  steal 
tbe  properiT  of  anouw  In  any  other  state  and 
sliail  bring  the  same  into  Missoari  may  be  om- 
vlcted  and  punished  for  larceny  as  tbongb  the 
property  was  stolen  In  Missouri. 

2.  Ztuanrr— iRDiOTWNT. 

Bsv.  St  1S99,  I  2862,  provides  that  where 
goods  are  stolen  in  another  state,  and  brought 
mto  Missouri,  the  person  guilty  of  the  larceny 
may  be  punisned  therefor  In  Missonri,  and  that 
in  any  such  case  the  larceny  mi^  be  Cbuged  to 
have  been  committed,  and  every  sndi  person  may 
be  Indicted  and  punished.  In  any  county  Into 
which  or  through  which  such  stolen  property 
tnBj  have  been  brooght  HeU,  tliat  where  goods 
stolen  In  lUtnols  were  brought  into  Missoari  it 
was  not  essential  to  tbe  validity  of  an  informa- 
tion therefor  that  It  diould  charge  that  tlM 
property  was  stolen  In  I|llnii^  ana  brought  In- 
to Missouri. 

[Bd.  Mot6— For  oBsas  In  pdnL  sat  tcL  8SL 
Oant  Dig.  Laxceny.  f  JXJO.} 

8.  BaHB— EVIDBITCE. 

Where  defendant  selected  and  used  B.  as  a 
mere  instrument  by  wbldi  property  was  fe- 
loniously obtained  in  Illinois  and  hauled  by  R. 
for  defendant  into  Missouri,  and  defendant  en- 
tertained a  felonions  intent  to  obtain  and  con- 
vert the  property,  and  directed  B.  to  do  sncb 
acts  as  would  result  In  Us  obtaining  the  prop- 
erty without  Infonnlng  him  ot  sndk  Intent,  the 
fact  that  R.  had  no  f  elonloua  Intent  In  obtain- 

tils  property  was  bunatariaJ  to  defendants* 

Appeal  txom  St  Lords  drcuit  Oomt;  Dan* 
tel  O.  Taylor,  Judge. 

Samuel  Mints  was  couTlcted  of  larceny, 
and  he  appeals.  Affirmed. 

The  Information  In  this  case  was  filed 
in  the  circuit  court  of  the  dty  of  St  Louis 
by  the  circuit  attorney  of  St  Louis  on  Jan- 
nary  26,  1904,  charging  the  defendant,  Sam- 
uel Mintz,  together  with  Al^ander  Zellin- 
ger,  Jacob  Z^dell,  and  William  Wiseman, 
with  stealing  146  cases  of  shoes  from  tbe 
Cleveland,  Cincinnati,  Chicago  A  9t  Lotila 
(commonly  called  the  "Big  Four")  Railroad 
Company,  of  the  aggregate  value  of  $1300. 
Tbe  defendant  was  arrested,  and  filed  a 
motion  to  quash  the  Information,  which  mo 
tion  was  by  the  court  overruled.  The  de- 
fendant was  artalgnedj' pleaded  not  snll^. 
Digitized  by  VjOOg  IC 


MoJ  STATE  T.  HINTZ.  U 


ind  wu  placed  xxpon  bla  trial  after  a  serer* 
inoe  wu  graDftad,  and  the  state  elected  to 
first  try  detaidant 

Tba  InfDrinatioa  oontalna  two  connts,  and 
llie  eflenie  vaa  thus  diaiged: 

"Now  cornea  Joe^  W.  Folk,  ctrcnlt  at- 
tonwy  wltUn  and  for  tlie  Blghth  Judicial 
Glrcntt  of  the  atata  of  Mlssonii,  aforesaid* 
ud  vpon  hto  offldal  oatii  Information  makes 
u  followBE  That  Alezaadw  Zelllnger,  Ja- 
cob  Zelddl.  Samuel  Hints,  and  William 
Wiseman,  at  flu  dtj  <rt  Bt  Lonls,  af  wesald, 
01  ta  sboot  tbe  12th  day  of  September,  In  tbe 
year  1906,  <Ud  felonlonsly  steal,  take,  and 
ctify  away  from  tbe  possession  of  the  Olere- 
land,  dndmutl.  Oblcago  &  St  Lonls  (com- 
mmtf  called  0ie  ^Big  Fonr^  Baflvoad  Com- 
psny,  a  eoxpomtlon,  one  hundred  and  fwtT- 
rix  cases  and  one  ttaonsand  serai  hundred 
and  sfnety-nlne  pairs  of  shoaa  contained  in 
bbU  cases,  all  of  the  acgr^te  value  of 
dgbteen  hundred  dollan^  and  all  the  goods 
and  peracmal  pr(^>erty  of  the  said  Cleveland, 
Cliidniiatl,  Ohlcago  ft  St  LooIb  Railroad 
Oompany,  with  the  intent  then  and  there 
Uloalimulj  to  deprive  the  owner  of  the 
■aid  coeds  and  personal  property  of  the  use 
thaeitf,  and  to  convert  the  same  to  th^ 
own  nssb  wltiiont  the  consent  ot  the  ownw; 
against  tbe  peace  and  dignity  of  the  states 
And  the  said  Joseph  W.  Folk,  drcidt  attw 
ney  within  and  tor  the  Blgbth  Jndldal  Ghv 
ndt  of  the  state  ct  Iftesourl,  aforesaid, 
iqKm  his  official  oath  aforesaid,  turthw  In- 
fonnatlon  makes  as  follows:  That  Alexan- 
der Zelllnger,  Jacob  Zeldell,  Samuel  Mlnti^ 
and  wnuam  Wiseman,  at  tbe  dty  of  Bt 
Lonli,  aforesaid,  on  or  abont  the  12th  day 
of  September,  In  the  year  1908,  did  feloni- 
ously and  frandalmtly  boy,  receive,  have, 
and  take  into  their  possession  one  bondred 
and  forty-six  cases  and  one  thousand  sevoi 
hundred  and  ninety-nine  pairs  of  shoes,  «m- 
talned  in  said  cases,  all  ftf  the  anregate 
valne  of  eighteen  bmidred  dollars,  and  all 
the  goods  and  p«Boiial  property  of  tiie 
COeveland,  dndnnatl,  Chicago  ft  St  Lonls 
(commonly  called  flie  *Big  Four')  Railroad 
Company,  a  corporation,  which  said  goods 
and  personal  property  had  then  lately  before 
beai  felonlonsly  stolen,  taken,  and  cajiled 
away  from  tbe  possession  of  the  said  Cleve- 
land, Cincinnati,  Chicago  ft  St  Lonls  Rail- 
road Oompany;  they  the  said  Alexander 
ZeUlnger,  Jacob  SSeldAll,  Samnd  UHOa,  and 
William  Wiseman,  then  and  there  well  know- 
log  the  said  goods  and  pwswal  property  to 
bave  been  so  tMonloiHly  stolen,  taken,  and 
carried  away  as  aforesaid,  with  the  Intent 
on  the  part  of  tbe  said  Alexander  Zelllnger, 
Jacob  ZeldeU,  Bamnel  Hlnt^  and  William 
Wlaeman  then  and  there  feloniously  to  de- 
IKlve  the  own«  of  tbe  said  goods  and  p«- 
■onal  pnvwrty  ttf  tbe  use  thereof  and  to 
emvert  the  same  to  their  own  use,  without 
tbe  oonsat  of  tbe  ownar;  against  the  peace 
and  dignity  of  tb»  state;  Jos.  W.  Folk, 
Olrcntt  Attorney. 


"State  of  Missouri,  City  of  St  Lools-«s. 
Being  duly  sworn  upon  his  oath,  says,  that 
tbe  statements  contained  In  the  foregting 
Information  are  true.   William  Oassen. 

"Sworn  to  and  snfascrlbed  before  me  this 
26th  day  of  January,  A.  D.  1904.  Casper  J, 
Wolf, 'Clerk  of  the  drcnlt  Court,  City  of  St 
Louis,  for  Criminal  Causes." 

Tbe  evidence  develc^ied  at  the  trial  of 
this  canae  substantially  abowa  the  following 
state  of  facts: 

The  fright  depot  of  the  Big  Four  Railroad 
for  the  reception  and  delivery  ot  freight  for 
the  city  of  St  ZjouIb,  Ho^  U  situated  In  the 
cUt  of  Bast  St  Louis,  IlL.  and  It  Is  the  cus- 
tom of  merchanto  to  St  Lonla  to  give  the 
work  of  hauling  goods  from  this  and  other 
railroads  to  transfer  companies  which  con- 
tract to  haul  freight  for  the  mendiants  frmn 
Bast  St  Louis  to  St  Louis,  crossing  tbe  Hver 
bridge  or  ferry,  as  the  case  may  be.  On 
or  about  the  10th  or  11th  day  ot  S^tember, 
1903,  there  was  received  among  other  freight 
at  tbe  Big  Four  Dqtot  146  cases  of  shoes 
consignelto  the  Glesoi^D'Oencb-HayB  Shoe 
Oompany,  a  Arm  of  merchants  to  the  city  of 
St  Louis.  It  an>ear8  that  to  the  course  of 
business  of  the  Big  Four  Company  the 
freight  received  for  delivery  Is  cbedced  out 
of  the  cara  on  what  la  called  a  '*bUnd  tally" 
—that  ia,  the  "checker"  takes  a  blank  sheet 
provided,  and  as  tbe  goods  come  out  of  the 
car  entm  the  items  on  the  "blind  tally" — 
and  this  'mid  taUy^  is  turned  over  to  other 
emptoyta,  aiUl  by  th«n  diecked  against  the 
waybUIs  to  ascertain  the  cureetness  of  the 
list  of  goods.  From  the  waybills  are  then 
prepared  delivery  tictets,  givtog  tbe  name 
(tf  the  consignor  and  oonsignee^  and  tbe  lo- 
cation  of  the  goods  to  the  wandionse  of  the 
Big  Four  Oompany,  so  that  when  the  goods 
are  called  for  the  delivery  clulc  will  know 
flie  class  and  character  of  the  goods  called 
for,  and  their  locatkm  to  tbe  wardiouse.  A 
person  calUng  for  goods  is  referred  to  tbe 
dellvtty  deik.  who  refos  to  his  delivery 
tickets,  and  turns  the  th&eta  over  to  a  per^ 
son  known  as  a  "picker."  The  "picker"  di- 
rects the  party  to  whom  the  goods  are  to 
be  delivered  to  place  his  wagon  to  trait  of 
the  door  nesreirt  to  the  loeaticm,  and  thai 
goods  are  by  him  delivered  to  the  wagtm. 
and  the  driver  signs  the  delivery  ticket,  and 
]s  given  a  tidnt  to  be  signed  by  t2ie  con- 
slgnee,  which  is  to  be  returned  to  the  rail- 
road cmnpany  when  signed  by  the  constgnee. 
The  testlmtmy  shows  that  tin  Mound  CUty 
Transfer  Company  had  been  doing  all  the 
hauling  tor  tba  01eseite  Company  tor  sev- 
eral years,  and  ttiat  fact  was  well  known 
and  so  understood  at  the  Big  Four  Depot 
Clarence  Rectw,  who  procured  the  goods, 
bad  for  abont  a  year  or  more  previous  to 
Ai«ust  12, 1903,  been  an  empK^  and  driver 
for  the  Mound  City  Transfer  Cmnpsny,  and 
had  made  almost  daily  vlslto  to  the  IHg 
Pour  Depot  to  such  capacity,  and  was  well 
known  to  the  delivery  derl^  as  a  Mound 
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Oity  employA.'  Oil  Saturday  morning  Sep- 
tember 12,  1908,  about  7  o^dock,  or  a  UtU« 
after.  Rector  drove  up  to  Oie  dtg^  and 
there  met  Robert  Moreraa,  one  of  the  deUv- 
eE7  cletfea  of  the  Kg  Fonr.  On  tbat  morn- 
ing tbere  was  what  wae  known  aa  a  *'nuh 
order"  In  tbe  Btg  Foor  X>90t  f or  tlie  de- 
Uvery  of  a  box  <tt  Iwasa  faneeta  tea  the 
Blanke  Company*  a  c(»c«n  for  which  the 
Mound  City  Itanafer  0(Hnpany  also  did  the 
hauling,  and  when  Rector  appeared  Horeom 
proceeded  to  make  up  a  load  of  fr^bt  for 
him  to  be  hauled  by  the  Mound  Olty  Trans- 
fer Company.  Morcom  produced  tbe  dellT- 
ery  tlAets  for  the  Blanfce  order  and  for  the 
Gleaecke  iMrder,  and  handed  tbem  to  Cassen, 
a  'picker,'*  and  told  him  to  glre  tbe  goods 
called  for  1^  the  tlcketa.  As  to  tbe  custom 
of  delivery  Morcom  testified  lhat  when  a 
man  came  In.  whetbw  an  employ^  of  tbe 
Mound  Cl^  Transf  w  Cwnpany  or  any  otiier, 
and  Mked  for  a  load,  he  would  turn  the 
sheets  over  to  his  men,  and  Instruct  them 
bow  to  load  the  wagw.  On  this  morning, 
when  Rector  called  tor  tme  particular  ship- 
ment of  sboei^  be  had  a  rush  ordet  from 
Blanke  tor  <me  tKS  of  brass  faucets,  and 
tolA  him  be  would  have  to  take  thoee  goods; 
then  be  would  deliver  him  the  shoes. 

W.  O.  Life,  a  witness  for  the  states  testt- 
fled  tiiat  on  Scvtnnber  12,  1908.  he  woriced 
for  the  Big  Four  Company,  and  was  a  part- 
ner witii  M<»coni,  both  dellveiy  derks  at 
ae  same  window,  and  that  Rectw  came 
to  ttie  window  and  said  a  load  of  shoes;  and 
that  wb^  he  toM.  him  he  could  not  get  tbe 
load  of  shoes  without  taking  tbe  box  of 
brass,  be  said  he  would  not  t^e  the  box  of 
Imss;  had  not  time  enough  to  go  after  tbat 
Ha  again  told  him  he  would  have  to  take  the 
b<n  of  brass  or  he  would  not  get  the  shoes, 
to  which  Rectmr  replied:  "I  have  got  to 
Jhniry.  I  have  got  to  readt  a  car  of  the 
Missouri  Faclflc.*'  Life  then  told  him  that 
It  didn't  make  any  dlffermce  what  be  bad 
to  do;  he  would  have  to  take  tbe  box  of 
fiancets  or  he  would  not  get  the  shoes.  Life 
further  testified  tbat  the  Mound  Cl^  C<Hn- 
pany  did  the  hauling  for  the  Qlesecke  Com- 
pany* and  that  he  knew  Rectw  as  an  em- 
ployfi  of  said  transfw  company. 

The  testinumy  of  other  employes  of  the  Big 
Fonr  Company  idiows  that  th^  knew  Rec- 
tw waa  a  driver  for  the  Mound  City  Com- 
pai^',  and  tbat  the  box  of  brass  for  Blsnke 
and  tiie  shoes  tor  Gtesedce  were  delivered  to 
Rector  In  the  regular  course  ctf  business;  that 
the  steps  taken  them  were  soch  as  are 
taken  In  the  usual  course  of  buslnesa  when 
deaUng  with  tbe  delivery  of  freight;  that  It 
was  the  custom  of  the  transfer  company  to 
give  the  number  of  the  wagon  haulliv  the 
goods;  that  Rector  gave  the  nnmbo'  of  his 
wagcm  as  lOS.  That  number  was  given  by 
Rectw,  who  accounted  for  his  wagon  not 
being  tiie  regular  wagon  of  the  Mound  City 
Oompany  by  atatinf  **<"t  bis  regular  wagon 
bad  broken  do«m. 


It  appears  frnn  tbe  erldenee  fbat  the 
Qlesecke  Company  have  all  tbe  cases  in  which 
shoes  are  manufactured  for  thou  marked 
wlQi  what  Is  known  as  ttw  "Key  Brsnd." 

Rector  testified  that  prior  to  about  tbe 
12th  day  of  Augwrt;  1908,  be  waa  empk)7«d 
by  tbe  lound  City  Transfer  Oompany  (tf  St 
Louis;  fliat  fhnn  about  tiut  date  to  84»> 
tombw  12,  1908,  he  was  unonployed;  that 
he  bad  known  Sam  Mints  for  pvhaps  a 
month  before  September  I2tb,  and  tbat  on 
S^>temba>  11, 1903,  he  met  Mints  In  a  sakMHi 
to  St  Louis  iwearrangement,  and  that 
Mints  hired  him  to  drive  a  team  for  blm 
the  next  day,  also  promising  future  employ- 
ment ;  that  early  on  tbe  mwnlng  of  Sqitan- 
ber  12;  1908,  and  about  6  a.  ul,  he  went  to 
Mtnts's  bouse  In  St  Lmils,  snd  Mints*  1^ 
agreonai^  bad  a  team  Ivov^t  around  hltdi- 
ed  to  a  stake  wagon,  and  toU.  Rectx  to  go 
to  the  Big  Four  Depot  and  get  a  load  of 
shoes,  Baying  to  blm,  "Just. call  tor  a  kMUl 
of  shoes,  and  yon  will  get  than.**  Mints  ac- 
companied Rector  a  part  of  tbe  way  on 
foot  toward  the  bridge,  and  then  turned  the 
team  over  to  him,  and  Rector  drove  over  tbe 
bridge;  Mints  having  told  him  to  get  the 
shoes,  and  tbat  a  young  fellow  who  bsd 
brought  the  team  would  tell  Rector  whoe  to 
deliver  the  shoes.  Mints  again  met  Rector 
at  the  eoA  of  the  bridge,  bou^t  him  sevoal 
drinks,  again  told  him  what  to  call  Cor  at  0» 
Big  Four  D^mt  and  told  blm  about  the  I 
young  fellow,  and  Rector  proceeded  to  tbe 
depot  vrlth  bis  team  and  wagra.  The  details 
(mF  what  happened  at  the  depot,  as  shown 
tiie  evldaice  of  the  Big  Four  employ^  is 
corroborated  by  Rector,  who  testified  as  fd- 
lows  as  to  what  happened  after  tbe  team 
waa  turned  over  to  him  by  Mints  and  be  start- 
ed from  St  Louis  tot  the  Big  Four  Dc^nt  In- 
Bast  St  Louis:  "Q.  What  occurred  tim? 
A.  He  told  me  he  would  meet  me  the  other 
side  of  taw  river.  I  didnt  see  Sam  Mints 
there,  so  I  went  on  across.  Tbere  was  an 
oM  fellow  gets  on  the  wagon  with  me  I 
d<m*t  know  bla  name.  He  asked  me  to  ride 
across.  I  told  blm  'All  right*  He  rode  ' 
across  the  bridge  to  the  stairs  on  the  to  side, 
the  old  fellow  did;  and  he  gets  off  and 
walks  down  tbe  stairs.  He  wmks  at  tbe  Big 
Four,  I  think.  After  I  passed  tbe  stslte, 
Sam  Mints  got  ova-.  He  ovrahanled  the 
wagcm.  Bode  about  half  way  down  the  en- 
trance to  tbe  brl<^  Q.  Was  that  the  first 
time  yon  saw  him?  A  Since  I  left  tbe  sa- 
loon* yes,  sir.  So  Sam  gets  on  tbere,  and  he 
says.  Ton  drive  down  to  tbe  Big  Four, 
back  in  to  door  No.  8,  and  aSk  fOr  a  load 
of  shoes,'  and  be  says,  *Tou  will  get  them.'  I 
told  him  'All  right'  As  be  got  off  the  wagon, 
he  said*  *Stiq>  down  at  the  comer,  and  sweep 
tbe  coal  dust  off.*  There  was  some  coal  on 
the  wagon.  I  drove  down  there^  vrent  to  the 
saloon,  got  a  broom,  and  that  time  Sam  I 
was  there  too.  Sam  went  In  tbe  saloon  be-  ' 
fore  we  swept  the  wagon.  Had  a  couple  of 
drinks.    I  went  out  and  swopt  the  wsgon 
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off,  cuoe  back,  and  bad  a  couple  mcffa  I 
was  feeling  pretty  good  then.  So  I  drove 
d0wn  to  door  Ma  8;  backed  In,  met  tbe  fore- 
mm  or  dellTerinc  derk.  I  aald,  *I  am  after- 
a  knd  of  afaoeiL'  He  aald.  "Wbere  Is  yoor 
mgonr  I  aald,  'Na  8  door.*  He  aald. 
Tber  an  Jnat  <^ipo«lte  her&'  I  said,  *A11 
rigbt'  He  aald,  mme  Is  a  box  of  faucets  to 
B»  onr  with  tbat  ioad.'  I  aald,  *I  ain't  sent 
fat  DO  faoceta.*  He  aald,  'Ton  bare  got  to 
take  tbem;  that  aettlea  It'  Bo  we  cun- 
maced  touUng  aboea,  and  be  brought  tbe 
faoceta  oat,  and  says^  Take  tbla  box  and  load 
ItflrBL-  I  aald, 'I  will  not  do  It'  He  said. 
Ton  have  got  to  take  tiiat  now;  tint  aettloa 
ft'  Bo  be  put  tbese  men  to  loading  my  wag- 
on. Three  trackers,  three  pickers,  piled  the 
aboei  ont  faster  tiian  I  could  load  np.  Final- 
ly I  got  loaded  np.  He  wanted  me  to  sign 
two  tliMB— tbree  tickets,  lathor— and  Mints 
told  me  on  tbe  bridge  to  sign  tte  name  Keed,* 
not  to  idgn  nty  name  tot  tiie  sboea ;  bnt  I 
soivaaed  it  to  be  all  rltfht  Bo  I  signed  lliat 
box  of  fancets  In  tbe  name  of  Reed.  Bigned 
the  whole  bnalneia.  Q.  Was  there  anything 
aald  about  the  wagon?  A.  Yes,  tbey  asked 
what  was  ttie  wunbex  ot  lay  wagon,  ^niey 
alwaya  do  fliat  Hut  la  cnstomaxy.  I  told 
than  '106.'  Bam  told  me  that  was  bis  nam- 
ber;  tbe  wagon  goes  by  tiiat  nnmber;  that 
the  otber  wagon  was  broken  down."  After 
drlTlng  from  tbe  Big  Foot  Depot,  Rector  and 
tile  roong  man  wbo  Hints  told  him  would 
be  his  guide,  croaaed  the  ferry  with  him,  and 
flnalfy  they  drore  to  Zelllnger'a  place  at  2620 
Franklin  arame^  where  all  of  tbe  sfaoea  were 
dqMBlted.  Zelltnger  protested  aboat  taking 
all  tbe  146  caaes  mitll  Mints  told  him  they 
would  take  tbem  away  m  Monday.  ZelHnger 
test!  fled  that  tbe  young  man  whose  name  he 
does  not  know  told  blm  to  walk  down  tbe 
street  and  see  Hints,  which  he  did,  and  then 
It  was  arranged  that  Zel  linger  take  all  the 
Bfaoes.  Rector  testUed  that  after  the  sboea 
and  tbe  brasa  tenoets  wtve  unloaded  the 
team  and  wagtm  were  ttimed  over  to  the 
young  man.  and  that  be  met  Mints,  who  gave 
him  $25  tcfr  his  day's  wwk;  that  snbseqaent- 
ly  Mints  gsTe  blm  otha  mon^,  trying  to  get 
Bectur  to  agree  to  run  away ;  that  Mlntz  kept 
promising  to  give  blm  enough  money  so  be 
could  leare  tbe  country,  but  he  failed  to  pro- 
duce the  agreed  amount,  and  finally  Rector 
waa  arrested  on  or  about  the  17th  of  S^tem- 
ber. 

Tbe  testimony  shows  that  one  Zeldell  was 
sent  for  to  buy  part  of  the  shoes,  and  that 
on  Saturday  ermlng— the  day  tbe  shoes  were 
placed  in  Ztdlli^ra's  stne — Zelllnger  gave 
Zeidell  f  100.  which  was  turned  over  that  same 
evening  to  Mints.  On  Sunday  Zeldell  testified 
be  was  sent  tor,  and  told  to  get  ordinary  dry 
gooda  boxes  and  pack  tbe  shoes  in ;  tiiat  be 
and  Zelllqger,  Zelllnger's  cl«rk,  and  the  young 
man  who  brought  the  shoes  on  Saturday 
opened  the  cases,  and  pa<^ed  tbe  Edioes,  or 
rather  dumped  tbem,  in  large  dry  goods  bcHC- 
«a  That  while  they  were  at  work  at  this, 


9108  worth,  w  what  wu  aold  to  one  Telker 
tor  tbat  amount  wwe  padsed  up  and  aent  to 
this  man.  Bald  to  be  from  Texaa.  DefUdant 
waa  present  wbm  tbe  gooda  were  repacked 
and  daring  Hm  time  the  sale  waa  being  made 
to  the  nkerdiant  fnxn  Texaa.  Tbat  on  Mm-' 
day  oerai  dry  goods  boxes  (tf .these  aboea  were 
loaded  on  an  express  wagon  and  takai  to 
7818  South  Broadway,  to  tbe  bmne  of  a  nun 
by  Ota  name  of  Isaac  Belfer,  and  pat  in  a 
abed  In  the  rear  of  his  house,  where  they 
renulned  nntU  Friday  of  tbat  wedc,  when 
they  were  taken  away  by  the  police  to  the 
Pour  Courts. 

The  testimony  of  tbe  police  officers  shows 
that  two  or  three  of  the  original  cases  were 
Arand  In  ZeUingei^  place ;  Out  in  bis  baae* 
ment  or  cellar  were  found  broken  boxes 
with  tbe  "Key  Brand."  showing  that  they 
were  boxes  In  which  Qiesecke  shoes  had  been 
ahipped;  and  Zelllngor  testified  that  Ihe- 
aboea  produced  in  court  were  Uke  the  ones 
dellTtted  to  him  by  the  young  man,  and  which 
Mints  told  htan  to  taka 

Kelllnger  teatlfled  that  Mints  told  him  to 
make  tbe  sale  to  Toiker  for  f  158,  and-  tbat 
<m  Monday  nU^  Mints  aaked  Zelllnger  to 
give  blm  what  money  be  bad,  and  tbat  be 
gave  Mints  |90^ 

On  or  abont  Thonday  of  that  week  the  ar^ 
rests  vnste  made,  and  tbe  shoes  recovered. 
Tbe  Identification  of  the  shoes  was  complete, 
not  only  from  tbe  testlnKmy  at  the  witness- 
es, bnt  from  tbe  Invoice  aent  by  tiie  foctory 
which  made  than,  when  compared  with  ttie 
shoes  th^selTee. 

At  the  close  of  the  erldenee  tot  the  state 
tbe  defendant  asked  an  inatroction  in  tbe  na- 
ture of  a  demarr«>,  which  tbe  ooort  refused. 
Thereupon  the  defendant  rested  bis  case,  and 
the  state  dlnnissed  as  to  tiw  seotnid  count  of 
tbe  information.  At  the  close  of  all  the  eri' 
dence  the  court  Instructed  the  jury,  fully 
covering  every  feature  of  tbe  case  to  which' 
the  testimony  was  applicable.  The  case  was 
submitted  to  tbe  Jury,  and  tb^  returned  a 
verdict  of  guilty,  assessing  bis  punlstmient  at 
Imprisonment  in  tbe  penitentiary  tw  a  term 
of  three  years.  Sentence  and  Jw^^mt  was 
entered  In  accordance  with  the  verdict  from 
which  Judgment  the  defendant  prosecuted  this 
appeal,  and  the  cause  is  now  b^ore  as  en- 
review. 

Thos.  B.  Harvey,  for  appellant  H.  S. 
Hadley,  Atty,  Oen.,  and  Buab  C.  lAke,  Aast 
Atty.  QetL,  for  the  Stata 

FOX,  X  (after  stating  tbe  facts).  The  rec- 
ord In  this  case  presents  three  legal  proposi- 
tions for  consideration:  <1)  It  Is  insisted 
that  the  testimony  In  this  cause  does  not 
establish  a  larceny  of  the  property  In  the 
alster  state,  but  simply  shows  tbe  obtaining 
of  goods  under  false  pretenses,  and  therefore 
defendant's  ofFense  does  not  fall  within  that 
provision  of  section  2862,  Rev.  St-  1899; 
.  ixeace  he  was  improperly  convicted  ondei 
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that  section.  ^)  That  tbe  IhcUctment  npm 
wbicb  this  prosecution  is  predicated  la  lo- 
aafflclmt,  b7  reason  of  the  omission  of  any 
allegatloo  charging  that  the  pnqterty  was 
stolen  in  the  state  ot  lUlnots  and  brought  to 
this  state.  (8)  The  correctness  of  the  in- 
stmctltMW  given  ^  the  court  are  diaUmged, 
and  error  is  also'  assigned  uptm  ttie  refusal 
of  the  court  to  gtre  tautmctknu  requMted 
b7  defendant 

Section  2862»  Bev.  St.  1890,  upon  which 
this. prosecution  Is  based,  provides:  "Stverx 
person  who  shall  steal,  or  obtain  bj  robbery, 
the  pn^iKrty  of  another  in  any  othw  state 
or  country,  and  shall  bring  the  same  into 
thhi  state  or  country,  may  be  convicted  and 
punished  for  larceny  In  the  same  manner  as 
if  such  property  had  been  feloniously  stolen 
or  takea  In  tliia  state^  and  in  any  such  case 
the  larceny  may  be  charged  to  liave  been 
committed,  and  every  person  may  be  Indicted 
and  punished,  in  any  county  Into  or  through 
wlilch  Boch  stolen  property  shall  have  been 
brought"  At  the  very  Inception,  of  the  con- 
sideration of  the  proposition  presented  to  us 
for  solution  It  is. not  inappropriate  to  say 
that  learned  counsel  for  appellant  has  said 
everything  tliat  can  be  urged  in  support  of 
tbe  contentions  presented.  It  must  be  con- 
ceded that  it  Is  essential  to  constitute  tbe 
ofFense  denounced  by  the  statute  that  the 
property  in  the  rister  state  must  be  stolen, 
or  obtained  by  robbery.  It  is  clear  that  the 
facts  developed  at  the  trial  do  not  show  that 
the  property  was  obtained  by  robbery.  None 
of  the  essential  elements  of  that  offense  are 
present  according  to  tbe  testimony  offered. 
Hence  that  brings  us  to  the  consideration  of 
the  first  proposition— as  to  whether  or  not 
the  evidence  developed  at  the  trial  estab- 
lished the  obtaining  of  the  property  by  lar- 
ceny, as  omtemplated  by  the  statute^ 

It  is  Insisted  by  appellant  that  the  proof  in 
this  case  is  insufficient  to  establish  larceny; 
hence  that  U  it  shows  anything.  It  was  the 
obtaining  of  prt^rty  under  false  pretenses. 
The  dlstinctl(»i  between  larc«)y  and  obtain- 
ing goods  under  false  pretenses  was  care- 
fully marked  In  the  recent  cases  of  State  v. 
Anderson,  84  S.  W.  946,  State  v.  Buck,  84 
a  W.  961,  State  t.  Copeman,  84  S.  W.  942, 
decided  by  this  court  A  fair  and  reasonable 
appIlcatlOA  of  the  rules  announced  In  those 
cases  must  furnish  the  solution  of  the  first 
prc^sltion  presented  In  this  case.  As  ap- 
plicable to  tills  first  proposition,  the  facts  are 
undisputed,  and  may  thus  be  briefiy  stated: 
Rector,  who  obtained  the  goods  from  the 
railroad  company,  had  been  for  a  long  time 
In  the  employ  of  the  transfer  company  that 
usually  received  and  delivered  the  freight 
from  the  Big  Four  Depot  consigned  to  Ole- 
secke-D'Oench-Hays  Slioe  Company.  Thoe 
was  little  or  no  convosatlon  between  the 
emplf^^s  of  the  railroad  company  and  Rector 
in  respect  to  getting  the  cases  of  shoes. 
Rector  made  no  representation,  and  It  is  ap- 
parrat  that  he  having  fOTmerly  worked  for 


the  transfer  company,  It  was  simply  taken 
for  granted  that  be  was  antliorised  to  re- 
ceive the  goods  toK  the  purpose  of  delivery 
to  the  shoe  company  in  the  city  of  St  Looia, 
and  the  goods  were  delivered  to  him  nuder 
those  drcamstances.  It  is  In^sted  that  Hec- 
tor, having  been  prevloosly  engaged  as  a 
driver  for  the  transfer  company  which  was 
antliOTiied  to  recelTe  and  deliver  goods  to 
the  shoe  comiwny,  appearing  at  the  depot  of 
the  railroad  company  in  his  usual  way,  vrith 
a  wagon*  calling  for  the  cases  of  shoes  diar^ 
ged  to  have  been  stolen,  and  tbe  delivery  of 
the  goods  to  him  under  the  circumstances, 
constitutes  the  offense  ot  obtaining  the  cases 
of  shoes  In  controversy  under  false  preten- 
ses; not  by  larceny.  In  other  words,  that 
while  there  was  no  express  r^reseotatlons 
or  ivetenses  made  to  secure  the  delivery  of 
the  goods,  yet  oontiderlng  all  the  drcum- 
Btancee  which  resulted  in  tbe  obtaining  of 
the  goods,  It  amounts  to  a  pretense  or  false 
representation  that  he  was  sHil  a  driver  for 
the  transfer  company,  vrith  full  authority  to 
receive  freight  for  the  shoe  company,  when 
in  fact  such  pretense  was  false,  and  be  bad 
no  such  authority.  It  is  unnecessary  to  ex- 
press an  opinion  iq;>on  the  correctness  or  In- 
correctness of  this  insistence  by  the  appel- 
lant Courts  of  high  standing  have  treated 
conduct  similar  to  that  of  Rector  as  amount- 
ing to  the  practice  of  false  pretenses.  This 
contention  may  be  conceded,  and  still  we 
are  quite  distant  from  the  solution  of  tbe 
vital  and  overshadowing  question  as  to 
whether  tbe  defendant  nndw  the  facte  dls- 
ckHKd  at  the  trial,  was  guilty  of  larceny  -or 
obtaining  goods  undw  false  pretenses.  The 
railroad  company, was  in  possession  of  the 
property  charged  *to  have  been  stolen,  and 
this  possession  constitutes  a  sufficient  own- 
ership as  against  tbe  vrrongdoer.  Stete  t. 
Waghalter.  ITT  Mo.  676.  76  S.  W.  1028; 
GreenleaTs  Bvldence  (16tb  Bd.)  voL  8,  I  161. 
In  State  V.  Anderson  and  Stete  v.  Buck,  su- 
pra, the  dlstinctton  between  the  offenses  of 
obtaining  goods  under  false  pretenses  and 
larceny  has  been  clearly  drawn.  It  can 
serve  no  useful  purpose,  nor  can  it  add  any- 
thing to  the  legal  literature,  to  burden  tills 
<9lnion  with  a  repetition  of  what  was  said 
In  those  cases;  hence  we  must  be  content 
with  a  simple  reference  to  the  general  rules 
making  the  distinction  in  those  two  offenses 
as  are  announced  in  the  adjudications  which 
have  met  the  approval  of  this  court 

The  authoritleB  uniformly  recognize  the 
narrow  margin  between  a  case  of  larceny 
and  where  tbe  property  has  been  obtained  by 
false  pretenses,  and  fully  appreciate  the 
nicety  as  well  as  the  importance  of  the  dis- 
tinction. In  the  treatment  of  the  distinc- 
tion between  larceny  and  obtaining  property 
under  false  pretenses  the  authorities  employ 
different  terms  In  giving  expression  to  the 
rules  governing  the  distinction,  but  the  same 
conclusion  is  reached,  and  the  general  rule 
is  now  settled  and  fully  recogniaed  that 
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where  property  It  delivered  wltli  the  Inten- 
UoD  of  parttng  -with  It  altogetber  (that  1% 
bj  giving  tbe  title  as  well  as  the  possession), 
tbe  offense  is  that  of  false  pretenses.  On  the 
other  hand,  If  the  possession  Is  parted  -with, 
and  not  the  right  of  property,  the  offense  Is 
that  of  larceny.  In  Commonwealth  t.  Barry, 
124  Mass.  325,  the  role  Is  thus  briefly  stated: 
"If  the  possession  Is  frandatently  obtained 
with  intent  on  the  part  of  the  person  ob- 
tAlnlng  It  to  convert  the  same  to  liia  own 
use,  and  the  person  [urtlng  with  it  Intends 
to  part  with  his  possession  merely,  and  not 
with  his  title  to  the  property,  the  offense  is 
larceny."   In  Murphy  et  aL  t.  The  People, 
IM  ni.  628,  tbe  same  rule  is  announced,  with 
a  mere  change  of  expression.   It  was  said: 
"If  the  owner  of  the  goods  alleged  to  have 
been  stolen  parts  with  both  the  possession 
and  the  title  to  the  goods  to  the  alleged 
thief,  then  neither  the  taking  nor  the  con- 
Terston  is  felonious.    It  can  but  amount  to 
fraud.    It  is  obtaining  goods  under  false 
pretenses."   To  the  same  effect  is  People  t. 
Morse,  99  N.  T.  602,  2  N.  E.  46;  Stinson  t. 
Tbe  People,  48  III.  897;  2  Arch.  C.  B.  P.  L. 
372;  Clark  &  Harsball,  2d  vol.  710.   It  wlU 
be  obaerved  that  all  of  these  cases  are  fully 
discussed  in  the  recent  esses  of  State  v.  An- 
derson and  State  v.  Buck,  in  which  the  rule 
as  snnounced  fully  met  the  approval  of  this 
court.  In  Murphy  et  al.  v.  Tbe  People,  104 
111.,  and  Stinson  v.  The  People,  43  111.,  supra, 
tbe  farther  distinction  vras  made  between 
these  two  offenses  that  where  "tbe  owner 
part;;  with  tbe  possession  voluntarily,  but 
does  not  part  with  the  title,  expecting  and 
lutending  that  tbe  same  thing  shall  be  re- 
turned to  him,  or  that  it  shall  be  disposed  of 
on  his  account,  or  In  a  particular  way,  as 
directed  or  agreed  upon,  for  bis  benefit,  then 
the  goods  may  be  feloniously  converted  by 
tbe  bailey  so  as  to  relate  back,  and  make 
tbe  taking  and  conversion  a  larceny." 

It  Is  ably  and  earnestly  urged  by  coun- 
sel for  appellant  that  under  tbe  line  of 
authorltlea  as  Indicated  the  facts  devel- 
oped In  this  case  simply  constitute  the  of- 
fense of  obtaining  property  under  false  pre- 
tenses. We  are  unable  to  give  our  assent 
to  this  contention.  It  Is  urged  by  appellant 
that  the  railroad  company  had  a  special 
proper^  In  the  goods  delivered  to  Rector, 
and  that  In  delivering  tbe  goods  to  him  It 
surrendered  Its  entire  title  or  special  own- 
ership; hence  the  case  should  fall  within  tbe 
rule  of  the  cases  herein  referred  to  that, 
T\-bere  an  owner  voluntarily  parts  with  liis 
title  to  the  property,  and  not  only  the  pos- 
session, the  offense  Is  that  of  false  pre- 
tenses. In  our  opinion,  tbe  ailment  of 
counsel  for  appellant  is  predicated  up<Hi  an 
erroneous  conception  of  the  relation  of  the 
railroad  company  and  Rector  to  tbe  proper- 
ty chafed  to  have  been  stolen.  While  It 
may  be  said  that  tbe  railroad  company  had 
such  a  special  Interest  in  this  property  as 
to  make  the  ttealing  from  It  larceny,  yet 


their  dominion  over  the  property  was  far 
from  being  absolute.  The  railroad  compa- 
ny is  a  common  carrier.  They  bad  carried 
these  goods  to  their  place  of  destination, 
and  had  the  possession  of  them  for  a  lim- 
ited purpose — that  was  the  delivery  to .  the 
consignee  or  their  authorized  agent  Tbe 
api>earance  of  Rector,  who  had  formerly 
been  in  the  employ  of  the  transfer  com- 
pany, In  his  usual  way,  with  his  wagon,  up- 
on the  theory  of  the  defense,  must  be  treat- 
ed as  a  representation  or  pretense  that  he 
was  authorized  to  receive  the  goods  of  the 
shoe  company.  Upon  this  representatiou  tbe 
delivery  was  made,  but  it  was  made  for  a 
special  purpose,  and  upon  an  implied  under- 
standing that  he  would  deliver  the  goods  to 
the  shoe  company.  It  is  clear  under  the 
facts  in  this  case  that  the  railroad  company 
did  not  pass  any  title  to  this  property,  but 
they  merely  delivered  the  possession  of  these 
goods  tor  a  particular  purpose.  Tbe  do- 
minion of  the  railroad  company  over  this 
property  was  by  no  means  absolute.  They 
were  simply  Intrusted  with  tbe  custody  of 
the  property  for  a  particular  purpose.  Its 
delivery  of  the  possession  of  the  property 
to  Rector  was  accompanied  with  the  im- 
plied condition  or  understanding  tlutt  such 
posci^s8l(m  was  dellvwed  for  the  purpose  of 
tbe  delivfiffy  (tf  the  goods  to  the  shoe  com- 
pany. 

There  Is  a  well-recognized  distinction  be- 
tween obtaining  possession  of' property  from 
the  absolute  owner  by  false  and  fraudulent 
representations  and  the  obtaining  of  prop- 
erty from  other  persons  who  simply  have 
the  custody  and  possession  of  the  property 
as  tbe  ageut  or  servant  of  tbe  owner.  Mr, 
Oreenleaf,  In  treating  of  this  subject,  makes 
clear  this  distinction.  In  discussing  tills 
proposition  he  says:  "A  felonious  intent 
may  be  proved  by  evidence  that  the  goods 
were  obtained  from  the  owner  by  stratagem, 
artifice,  or  fraud.  But  here  an  Important 
distinction  is  to  be  observed  between  tbe 
crtme  of  larceny  and  that  of  obtaining  goods 
by  false  pretenses.  For,  supposing  that 
the  fraudulent  means  used  by  the  prisoner 
to  obtain  possession  of  tlie  goods  were  the 
same  in  two  separate  cases,  but  In  the  one 
case  the  owner  Intended  to  part  with  bis 
proper^  absolutely,  and  to  convey  it  to  the 
prisoner,  but  In  tbe  otber  be  intended  only 
to  part  with  the  temporary  possession  for  a 
limited  and  specific  purpose,  retaining  the 
ownership  In  himself,  tbe  latter  case  alone 
would  amount  to  tbe  crtme  of  larceny,  the 
former  constituting  only  the  offense  of  ob- 
taining goods  by  false  pretenses.  Thus,  ob- 
taining a  loan  of  silver  money  in  excbango 
for  gold  coins  to  be  sent  to  the  lender  Im- 
mediately, but  which  the  prisoner  had  not 
and  did  not  intend  to  procure  and  send,  was 
held  no  felony,  but  a  misdemeanor;  and  su 
It  was  held  where  the  prisoner  obtained  tbe 
loan  of  money  by  means  of  a  letter  written 
by  himself  In  the  name  of  another  person 
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known  to  the  lender.  But  where  the  goods 
were  obtained  from  the  owner's  serrant, 
the  prisoner  falsely  pretending  that  he  was 
the  person  to  whom  .the  serrant  was  direct- 
ed to  deliver  them,  It  was  held  to  be  larceny. 
For  in  the  two  former  cases  the  owner  in- 
tended to  part  with  hls'  money,  but  in  the 
latter  case  the  taking  from  the  servant  was 
tortious,  he  having  only  the  care  and  cus- 
tody of  the  goods  for  a  special  purpose." 
Greenleafs  Ev.  vol.  3,  §  160. 

Mr.  Wharton,  in  tils  recognized  standard 
work  upon  Criminal  Law,  fully  demonstrates 
this  proposition.  He  said  in  the  text:  "Sup- 
pose A.  goes  to  B.  and  says,  'I  am  0.,  sell 
me  these  goods,'  and  B.  delivers  the  goods 
to  A.  believing  A.  to  be  C,  this  being  an 
essential  incident  of  the  contract,  does  any 
property  pass  to  A.?  The  bettw  view  is  In 
the  negative,  there  being  no  contract  be- 
tween A.  and  B.  If  this  be  correct,  then  it 
1b  larceny  in  A.  to  take  goods  on  this  false 
personation;  thoagh  there  are  authorities  to 
the  effect  that  the  case  is  not  larceny,  but 
false  preienses.  If  the  pretense  be  not  false 
personation,  but  false  statement  of  means, 
then,  as  there  Is  a  contract  of  sale,  the  case 
Is  false  pretense,  and  not  larceny.  And 
where  A.  says,  *I  am  sent  by  G.  to  carry 
the  goods  to  him,*  which  Is  false,  and  thus 
obtains  only  possession  of  the  goods,  this  Is 
larceny  in  cases  in  which  B.  intends  to  part 
only  with  the  possession  of  the  goods  to  A. 
But  here  we  encounter  a  subordinate  dis- 
tinction. Suppose  A.,  pretending  to  be  C, 
goes  to  B.,  end  fraudulently  obtains  from  B. 
certain  goods  of  C,  which  are  in  B.'s  hands 
as  tmllee.  Is  that  larceny?  It  certainly  Is, 
because  B.  has  no  Intention  of  passing  the 
property  in  the  goods  to  A.,  or  to  any  one; 
he  (B.)  considering  himself  to  have  no  prop- 
erty in  the  goods  to  pass.  This  dlstlnctlou 
has  been  vindicated  In  Massachusetts  in 
the  following  case:  'Sanderson  had  left  his 
watch  at  a  watchmaker's  to  be  repaired,  and 
the  defendant  went  to  the  shop,  pretending 
to  be  Sanderson,  asked  for  the  watch,  paid 
for  the  repairing,  and  took  the  watch  with 
a  felonious  intent*  'These  acts,'  said  Chap- 
man, J.,  'constitute  larceny  at  common  law.' 
The  case  is  like  that  of  Itex  v.  Longstreet, 
1  Mood.  C.  O.  137.  The  defendant  in  that 
case  went  to  a  carrier's  servant,  and  ob- 
tained from  him  a  parcel  by  falsely  pre- 
tending to  be  the  person  to  whom  It  was 
directed.  It  was  held  to  be  a  larceny,  be- 
cause the  servant  had  no  authority  to  de- 
liver It  to  him,  so  that  no  property  passed 
to  him  but  the  mere  possession  feloniously 
obtained.  So  in  this  case  the  watchmaker 
had  no  authority  to  deliver  the  watch  to  the 
defendant,  and  the  latter  obtained  no  prop- 
erty In  it,  not  even  the  qualified  property 
of  a  bailee,  but  a  mere  felonious  possession, 
which  is  the  essence  of  the  crime  of  larceny.*' 
Wharton's  Crim.  Law,  vol.  1,  §  888,  and 
cases  cited.  In  Steen  v.  Harris,  81  Ga.  681, 8 
S.  £.  20St  the  rule  Is  dearly  and  correctly 


announced  as  to  the  delivery  of  possession 
for  a  particular  purpose.  The  Supreme  Court 
of  Georgia,  In  discussing  the  Harris  Case, 
wtilch  in  some  of  Its  features  is  very  similar 
to  the  case  at  bar,  thus  stated  the  law:  "The 
mle  Is  that  If  one,  meaning  to  steal  an- 
other's goods,  frandnlraitly  prevails  on  the 
latter  to  deliver  them  to  him,  under  the  nn- 
derstandlng  that  the  property  in  them  Is  to 
pass,  he  commits  n^tber  larceny  nor  any 
other  crime  by  the  taking,  unless  the  trans- 
action amounts  to  an  indictable  cheat.  But 
if,  with  the  like  intent,  be  fraudulently  gets 
leave  to  take  possession  only,  and  takes  and 
converts  the  wtiole  to  himself,  he  becomes 
guilty  of  larceny;  because,  while  his  intent 
is  thus  to  appropriate  the  property,  the  con- 
sent which  he  fraudulently  obtained  covers 
no  more  than  the  possesion.'  1  Bishop, 
Grim.  Law.  {  583,  and  authorities  there  cited. 
In  this  case  Harris  fraudulently  represented 
to  High  &  Ryan's  Sons  that  he  was  the 
agent  of  Moore  &  'Marsh.  They  did  not  sell 
him  the  goods,  nor  did  they  intend  the  title 
to  go  into  Harris;  but  they  simply  delivered 
him  the  custody  of  the  goods,  to  be  delivered 
by  him  to  Moore  &  Marsh.  He  having  con- 
verted the  proceeds  of  the  sale  of  the  boxes 
to  his  own  use,  he  was  guilty  of  larceny. 
The  title  still  remained  in  the  vendor.  Har- 
ris got  the  custody  of  the  goods  wrongfully 
and  fraudulently."  In  State  v.  Lindenthall, 
6  Rich.  Law,  237,  57  Am.  Dec.  743,  It  was 
ruled  that  a  person  who  obtained  the  pos- 
session of  goods  by  consent  of  the  owner  for 
one  purpose,  such  as  hiring  or  carrying,  with 
the  intent  to  steal,  and  consummates  that 
Intention  partly  or  entirely  by  converting 
the  goods  to  Ills  own  use,  is  beyond  doubt 
guilty  of  larceny. 

In  the  case  at  bar  Rector  obtained  the 
goods  from  the  railroad  company  for  a  par- 
ticular purpose — that  of  delivery  to  the  shoe 
company.  He  acquired  no  sort  of  title  or 
ownership  to  the  property,  bat  a  mere  bare 
possession.  The  authority  of  the  railroad 
company  In  respect  to  the  goods  in  dispute 
was  limited.  They  were  only  authorized  to 
delivw  the  possession  to  tbe  consignee  ae  its 
authorized  agent 

In  support  of  the  contention  by  appellant 
we  are  dted  to  the  case  of  State  v.  Kube, 
20  Wis.  217,  91  Am.  Dec.  390.  The  facts  hi 
that  case  somewhat  distinguish  It  from  the 
case  at  bar.  In  that  case  an  express  agent 
had  a  package  for  Christiana  Kube.  John  L. 
Kube,  her  husband,  claimed  the  package  for 
bis  wife,  and  by  false  representations  Induced 
the  agent  to  believe  that  a  mistake  was 
made  In  tbe  address  of  the  package,  and 
thereby  secured  the  absolute  delivery  of  It 
to  him  for  his  wife.  It  will  be  observed  that 
the  delivery  to  the  defendant,  John  Kube, 
for  his  wife,  was  absolute,  not  coupled  with 
any  conditions  or  implied  contract  tliat  he 
would  deliver  tbe  package  to  the  true  owner. 
Neither  the  defendant  nor  his  wife  were  the 
owners  of  the  package,  but  the  agent  parted 
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ftbaolntelr  witb  tbe  package,  believing  that 
defendant's  wife  waa  tbe  owner  of  It,  and 
that  he  had  dellrered  It  to  the  proper  per- 
son. The  offraise  In  that  case  consisted  of 
false  repreeentations  as  to  the  trne  owner 
of  the  pat^age,  and  the  absolate  dominion 
oyer  the  property  was  thereby  obtained.  In 
the  case  at  bar  the  offense  consisted  of  ob- 
taining possession  of  the  property  for  a  par- 
ticular purpose — that  of  delivery  to  the  true 
owner,  the  shoe  company.  It  may  be  said 
tbat  the  railroad  company  thought  and  be- 
lieved that  It  was  delivering  the  goods  to 
a  person  who  was  authorized  to  receive  It, 
and  no  douht  that  was  true;  but  the  deliv- 
ery by  the  railroad  company  to  Rector  was 
not  Intended  to  grant  to  him  absolute  do- 
minion over  the  property,  but  was  limited 
to  a  particnlar  purpose — that  of  delivery  to 
the  shoe  company — who  was  known  to  the 
railroad  company  as  tbe  owner  of  the  prop- 
erty. In  other  words,  embodying  one  of  the 
lllostratlona  of  Wharton,  Rector  says,  "I  am 
sent  by  the  shoe  company  to  get  Its  goods," 
which  was  false,  and  thus  obtained  only 
poBscBBion  of  the  goods  for  tbe  purpose  of 
dellverii^  them  to  the  shoe  company.  That 
la  larceny,  for  the  reason  that  the  railroad 
company  was  only  authorized  and  only  In- 
toided  to  deliver  a  bare  [mssesslon  for  tbe 
purpose  of  having  the  goods  delivered  to  tbe 
consignee. 

This  brings  us  to  tbe  consideration  of  tbe 
second  propoeltl<Hi — that  tbe  Indictment  Is  In- 
raflSdent  to  support  the  Jndgm^t  ef  convic- 
tion. This  contention  Is  predicated  upon  the 
failure  of  the  Indictment  to  charge  tbat  the 
property  was  stolen  In  Illinois  and  brought  in- 
to this  state.  Section  2S62  expressly  proTldee: 
"In  any  such  case  the  larcray  may  be  charged 
to  hifve  been  committed,  and  every  such  per- 
son may  be  Indicted  and  punished  In  any  coun- 
ty Into  or  through  which  such  stolen  property 
shall  have  b^n  brought"  If  the  allegations 
contended  for  by  appellant  "that  the  prop- 
erty vras  stolen  In  Illinois  and  brought  Into 
this  state"  are  essential  to  the  validity  of 
an  Indictment  or  Information  for  such  of- 
fense, it  must  necessarily  follow  tbat  the  pro- 
vision of  the  statute  which  authorizes  tbe 
charging  of  the  larceny  to  have  been  commit- 
ted in  any  county  into  or  through  which  such 
stolen  prap^ty  sball  have  been  brought  Is 
void,  and  of  no  effect  Tbe  statute,  substan- 
tially, upon  which  the  charge  In  this  cause 
is  based,  was  enacted  by  the  Legislature  at  a 
very  early  period  in  the  history  of  this  stata 
TbSm  court  at  a  very  early  period  of  Its  or- 
ganisation had  in  Judgment  the  validity  of 
this  statute  In  the  case  of  Hemmaker  v. 
State.  12  Mo.  453,  51  Am.  Dec.  172.  Napton, 
J.,  Id  that  case,  afto*  reviewing  a  number 
of  causes  In  other  Jorlsdictions,  in  which  it 
was  held  that  offenses  of  this  character  com- 
mitted in  other  states  or  foreign  countries 
were  not  cognizable  in  tbe  courts  of  tbe 
state  to  which  the  propertj  bad  beea  brought, 
takl:  are  not  undfir  ttw  neceealtj  of 


deciding  the  question  which  these  cases  pre- 
sent Our  statute  was  obviously  intended  to 
punish  offenses  committed  against  our  crim- 
inal laws,  and  not  those  which  were  commit- 
ted without  jurisdiction  of  the  state.  If  the 
Legislature  think  It  expedient  to  declare  tbat 
a  person  who  is  guilty  of  grand  larceny  in 
another  state  or  country,  and  brings  within 
our  Jurisdiction  the  stolen  goods,  shall  be 
considered  as  guilty  of  grand  larceny  here. 
It  is  clearly  within  their  constitutional  power 
to  make  such  enactment  In  the  determina- 
tion of  tbe  character  of  the  offense  there  is 
no  necessity  tor  Inquiring  what  may  be  lar- 
ceny under  tbe  laws  of  tbe  country  where 
tbe  offense  was  committed.  Tbe  Legislature 
punish  the  offense  committed  in  this  state  by 
bringing  the  stolen  property  into  It,  and  in 
doing  so  they  merely  codify  a  settled  prin- 
ciple of  the  common  law  applicable  to  differ- 
ent counties,  and  extend'  it  here  to  nelghbw- 
ing  states  and  foreign  countries.  Tbe  case 
of  People  V.  Burke,  11  Wend.  129,  Is  an  au- 
thority in  point  upon  a  statute  aactly  like 
our  own."  In  State  v.  Williams,  35  Mo.,  loc. 
clt  282,  233,  this  court  again  made  reference 
to  this  statute,  and  very  briefly  thus  stated 
its  conclusions:  "Whether  the  crime  of  lar- 
ceny committed  In  one  state  can  be  trans- 
planted with  the  goods  into  another  state, 
so  as  to  become  an  offense  against  and  pun- 
ishable In  the  latter  state.  Is  a  mooted  qoea- 
tlon,  and  has  given  rise  to  many  conflicting 
opinions.  But  no  Such  question  can  arise  In 
this  case,  for  It  Is  expressly  authorized  by  the 
third  section  of  the  nintb  article  of  chapter 
SO  of  our  act  relating  to  crimes  and  punish- 
ments. Rev.  Code  1855,  p.  637."  Again,  In 
State  v.  Butler,  67  Mo.  59,  the  validity  of 
this  statute  was  called  in  question,  and  Its 
validity  was  maintained,  and  tbe  conclusions 
as  reached  In  the  case  of  Hemmaker  v.  State, 
supra,  were  fully  approved.  In  all  three  of 
these  cases,  In  which  there  was  a  conviction 
by  tbe  trial  court,  tbe  Judgments  were  af- 
firmed, and  we  have  the  original  records  now 
before  us,  and  in  none  of  them  do  the  alle- 
gations contended  for  by  appellant  that  the 
property  waa  stolen  In  another  state  and 
brought  into  this  state  appear  in  the  Indict- 
ment 

In  the  disposition  of  this  proposition  we 
might  be  content  by  simply  annoimdng  that 
the  cases  to  which  we  refer  must  be  treated 
as  decisive  of  the  question  now  under  dis- 
cussion. However,  it  may  be  further  said 
In  State  v.  Butler,  supra,  tbe  case  of  People 
T.  Williams,  24  Mich.  156.  9  Am.  Rep.  119, 
Is  cited  with  approval,  and  gives  full  sup- 
port to  the  correctness  of  tbe  conclusions 
announced  by  this  court  upon  this  statute. 
The  provisions  of  the  Michigan  statute  upfflQ 
this  subject  were  substantially  tbe  same  as 
ours.  Judge  Cooley,  In  that  case,  responding 
to  the  challenge  to  the  validity  of  tbe  stat- 
ute. In  an  able,  clear,  and  exhaustive  dis- 
cussion of  the  proposltiicm,  fully  met  and  an- 
swered may  contenliiHi  urged  against  it 
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After  a  car^nl  and  logical  dtociusloo  of  tbe 
purposes  of  the  statate,  and  fnlly  stating  the 
broad  gronndB  upon  whUdi  Its  Talldltjr  lAionld 
Jm  maintained,  the  learned  and  dlstinffolahed 
Jurist  tlien  enms  up  his  concloslous  vjyoa.  the 
question  in  Jiidgm«it  before  him.  He  said: 
"Now,  It  m^  be  tme  that  this  wrong  would 
not  have  beea  an  offense  within  this  state 
at  the  common  law;  bnt  that  does  not  re- 
volt Its  being  matte  so  by  statute.  Bfany 
trespasses  upon  Indlvldaal  rights  are  made 
punishable  because  the  interest  sodety  baa 
In  Buppreaslng  Buct  dlsordors  is  such  that 
they  may  properly  be  treated  as  offenses 
agalDBt  Bodety.  Tbe  present  Is  a  case  of 
trespass  upm  private  rlfl^t,  begun,  Indeed, 
In  anotha  sta^  but  ccmtlnued  Into  our  own, 
and  which  the  paramount  law  of  tlu  land 
requires  that  we  should  see  righted  on  de- 
mand of  the  party  aggrieved.  Tbe  penUst- 
ence  In  tbe  wnmg  here,  then,  as  against  tbe 
rltfltt  of  <me  whom  the  state  la  bound  to  pro- 
tect to  the  full  extent  that  it  must  protect 
Ktaa  of  its  own  dtlaens.  Is  not  only  not  a 
matto-  of  indifference  to  tbe  state,  bnt  is  a 
flagrant  contempt  of  its  authority;  and  It 
is  onlnently  proper  that  the  stete  should 
treat  It  as  a  crimes  If  In  the  c^nlon  of  tbe 
Legislature  the  peace  and  good  order  of  the 
etate  dttoand  ite  pmdshmoit  That  audi  is 
Ite  <vlnl(m  is  prored  by  the  statute  In  ques- 
tion."  Whatever  doubts  may  have  been  en- 
tertoined  as  to  the  validity  of  this  stetute, 
they  are  certainly  removed  by  the  dear  and 
able  discnsslon  of  Oe  pn^osltiMi  1^  Judge 
Gooley. 

It  Is  very  earnestly  urged  and  ably  pre- 
sented that  the  failure  to  charge  in  ttie  lur 
dlctment  that  the  property  was  stolen  In 
Illinois  and  broui^t  into  tibia  stete  is  mla- 
leadlng  to  the  defendant,  and  does  not  com- 
ply with  the  proTlBions  of  the  Ctonstltutlon, 
which  guaranties  to  him  the  right  to  know 
the  nature  and  character  of  the  charge  pre- 
ferred against  him.  In  response  to  this  ar- 
gument it  is  suffldent  to  soy  that  when  a 
dettoidant  is  durged  with  stealing  property, 
and  tbe  property  Is  described,  even  thoogh 
it  does  not  aver  the  particular  place  of  tbe 
stealing  other  than  tbe  coun^  or  dty  In  this 
state  to  which  the  property  Is  brought,  seems 
to  us  as  rather  a  full  notlflcation  of  the  na* 
ture  and  charactw  of  the  charge,  and  Is 
amp^  enffldent  to  require  the  defendant,  to 
order  to  meet  such  a  charge,  to  summon  to 
his  aid  proof  of  every  nature  and  character, 
in  whatever  stete  it  may  be  found,  to  rebut 
such  charge,  and,  If  in  possession  ot  tbe 
property,  to  show  that  such  possesslmi  was 
btmestly  acquired.  We  see  no  legal  reason 
for  owtuming  tbe  resulte  of  the  casra  here* 
tof ore  referred  to  which  were  dedded  by  this 
court  upon  todlctmento  similar  in  form  to  the 
one  In  tbe  case  at  bar. . 

This  brings  us  to  tbe  only  ranalnlng  prop- 
osition preemted  to  our  considnatlon;  that 
ia,  the  refusal  of  tiw  court  to  instruct  tbe 


Jury  that  If  "they  believe  and  find  from  the 
evidence  that  the  witness  Bector  had  no  In- 
tention to  take^  steal*  and  cany  away  tbe 
pnqierty  when  lie  obtained  it;  Iben  he  waa 
not  guilty  of  larceny,  nor  was  the  defendant 
guilty  of  larceny."  Upon  tbe  facte  develc^ted 
at  the  trial  of  this  case  we  have  readied 
the  conclusion  that  there  was  no  error  In  the 
refusal  of  this  request  The  testimony  as 
introduced  by  the  steto  is  undlqtuted  that 
the  wltoess  Bector  was  the  instrument  se- 
lected by  the  defendant  to  accomplish  bis 
fraudulent  and  fdonlons  Intmt  of  stealing 
the  property  as  charged  In  the  information, 
and  permanently  d^vivlng  tbe  owmr  of  it 
He  furnlobed  tba  wagon,  dbwted  Bector  bow 
to  proceed  in  order  to  obtain  tills  property, 
and  upon  tbe  testimony  as  disdosed  by  tbe 
record  the  felonlons  Intent  and  design  enter- 
tained by  tlw  defendant  In  this  case  la  mode 
too  clear  for  discussion.  Whatever  was  done 
by  Bector  must  be  treated  as  tbe  act  of  this 
defendant,  and,  evm  though  Rector's  mind 
was  Inactive,  and  be  was  Ignorant  of  ttie 
purpooee  ot  his  ac^  if  defendant,  Mints,  di- 
rected tbe  act  to  be  done,  and  bad  tbe 
fdonlons  intent  of  stealing  the  property  and 
converting  it  to  his  own  use  through  the 
act  of  bis  instrument,  Bector,  thai  tbe  act 
ot  Bector  and  the  intention  of  the  defendant 
Mints,  should  be  brought  together,  and  tbe 
commlssl<m  of  tbe  act  must  be  treated  as 
thongb  it  was  executed  by  ttie  defendant 
wtio  directed  It  In  othw  words,  if  def^d- 
ant,  Mints,  entwtoteed  tbe  fAkmloua  intoit 
and  design  of  stealing  ttda  property,  uid 
directed  Rector  to  do  such  acte  as  would 
result  in  obtaining  tlM  property,  witboat  In- 
forming Bector  aa  to  bis  totait;  and  by  rea- 
son of  tbe  commissltm  of  tbe  act  by  Bectw 
the  property  Is  obtained  and  converted  by 
tbe  defeidant;  Mints,  to'  bis  own  uae,  we 
are  unwilling  to  say  that  this  would  not  con- 
stitute larceny  on  tbe  part  of  tbe  defendant 
Mints.  If  Bector  liad  no  design  or  totent 
to  steal  tbe  pn^terty  obtained  by  him  at  tbe 
time  of  taking  such  property,  and  be  was 
simply,  as  claimed  by  an>dlant  carrying  out 
the  purposes  of  tbe  defendant  Mlntz,  without 
any  Information  as  to  what  Mtote's  purposes 
were,  then  there  Is  no  differoice  in  prindple 
In  the  use  of  Sector  by  tbe  defendant  aa  ,an 
Instmmoit  to  ranove  the  property  from  the 
possession  of  the  owner,  and  In  using  uiy 
Inanimate  Instrumoit  in  readilng  out-Hsuch 
as  tongs,  pincbers,  or  other  Instromrats — to 
remove  the  property  sought  to  be  stolen  from 
ite  location.  Tbe  d^endant  Mints,  having 
directed  Bector  in  the  commission  of  the  act 
of  taking  the  pnverty,  it  must  be  held  that 
the  Intent  of  defendant  Hlntz,  acccunpanied 
Bector  In  the  commission  of  such  act 

We  have  carefully  considered  tbe  instruc- 
tions given  by  the  oonirt  upon  which  this 
cause  was  submitted  to  tbe  Jury.  They  futly 
cover  every  feature  of  this  case  to  which  the 
testimony  was  applicable,  and,  finding  no 
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lerenible  error  upon  tbe  record  as  presfflited, 
tbe  jndgment  of  tbe  trial  court  abonld  bt  at- 
llnmd!  uid  It  Is  M  ordsfed. 

OAN^n:;      ooncon.   BUBQBB8,  P.  Ji 
mat 


BTATB  V.  HEUSAOK. 
(BopraiM  Coart  of  MlsKwri.  JHvlHaa  No.  2. 
Mar  16,  IMS.) 

1.  HOHIOIDK— COBFUS  DELICTI. 

On  a  prosecQtlon  for  murder,  evidence  ex- 
amined, and  held  to  establish  the  corpus  ddicti. 

2.  SjUCB— IDBHTITT  OW  UUBDEKKB. 

The  evidence  heJd  aofflcient  to  Identlfr  de< 
fendant  as  the  murderer, 
a  Wmfxans— OoHnTsnoT— OosmoTxcK  of 
Qbimk. 

Under  Rev.  8t  1899^  (  4680,  proriding  that 
■nj  person  who  has  been  convicted  of  a  cruninal 
oiKnse  is,  notwithstandin;,  a  competent  wit- 
ness, bat  that  the  conviction  may  be  proved  to 
affect  his  credibillt7>  proof  of  a  former  convic- 
tion for  a  miedemeanor  ia  admissible. 

[Ed.  Note.— For  cases  in  point,  see  voU  00, 
Cent.  Dig.  Witnesses,  i  1127J 

4.  CuMiHAL  Law— Othkb  Cbdcbi. 

Under  Rev.  St  1890,  S  4680,  the  state,  on 
a  prosecution  for  crime,  was  entitled  to  ask  the 
defendant  on  cross-examination  as  to  hia  pre- 
vloQB  conviction  for  crime  in  another  state. 

[Ed.  Note. — ^For  cases  In  point,  see  ToL  SO, 
OenL  Dig.  Witnesses,  |  1147.y 

6.  Hononw— InsTBDonoNS. 

On  a  prosecution  for  homicide,  where  there 
were  no  eyewitnesses  of  the  killing,  and  notiilng 
to  Induce  the  Jury  to  believe  there  were,  an  ob- 
jeetioii  to  a  portion  of  a  charge  that  It  was  not 
neceasarr  to  prove  the  defendant  guilty  by  the 
testimony  of  "the"  witnesses  who  may  have 
seen  tbe  offense  committed,  on  the  ground  tliat 
It  was  an  Implication  that  eyewitnesses  saw  the 
defendant  commit  the  crime,  but  that  in  Uie 
case  at  bar  It  was  not  necessary  to  bring  tlwm 
into  court,  was  hypercritical. 

Appeal  from  St.  Loals  Glrenlt  Court;  Jesse 
A.  McDonald,  Judge. 

Henry  Hensack  was  convicted  of  mnn!^ 
In  the  first  degree,  and  he  appeals.  Affirmed, 

Gfaas,  J.  Manrer  and  Chas.  P.  Jobason,  for 
appellant  H.  8.  Hadley,  Atty.  Oen.,  and 
Jobn  Kennisb,  Asat  Atty.  Gen.,  for  tbe 
State. 

QANTT,  J.  The  defendant  was  Indicted 
at  tbe  April  term,  1904,  of  tbe  circuit  court 
of  the  city  of  St  Lools,  for  tbe  murder  in 
tbe  first  degree  of  August  Baphael  at  said 
city  on  the  16th  day  of  March,  1904.  Tbe 
cause  was  regularly  assigned  for  trial  to 
dlTlsion  No.  8  of  said  court  The  defendant 
was  formally  arraigned  upon  said  indict- 
ment, and  entered  a  plea  of  not  guilty  there- 
to, and  on  the  10th  day  of  May,  1904,  was 
put  upon  bis  trial,  and  convicted  of  murde.' 
in  tbe  first  degree.  Motiona  for  a  new  trial 
and  in  arrest  of  Judgment  were  filed  In  dne 
time,  beard,  and  overruled,  and  ezceptlons 
properly  saved,  and  from  the  Judgment  pro- 
nounced the  defendant  appealed  to  this  court 

The  evidence  apon  which  tbe  verdict  and 
Judgment  are  based  was  drcnmBtantla],  and 
tended  to  prove  the  following  facts:  Ad- 


gust  Raphael  was  murdered  In  his  own  home 
at  No.  2213  Soutli  Tenth  street,  in  the  city  of 
Bt  Louis,  between  the  hours  of  11  a.  m.  and 
1  p.  m.  on  the  16th  day  of  March,  1904.  He 
was  then  77  years  of  age,  and  his  family, 
residing  with  him  at  that  time,  consisted  of 
bis  wife  83  years  of  age,  and  their  grand- 
son, Herman  Bapbael,  about  the  age  of  17 
years.  The  defendant  Henry  Heusack,  was 
tbe  son-in-law  of  Raphael  and  bis  wife,  and 
lived  with  his  wife  and  son  at  No.  ITSO 
South  Eighteenth  street,  in  said  clty>  Heu- 
sack  was  addicted  to  tbe  excessive  use  of 
Intoxicating  liquor,  and  was  somewhat  un- 
der its  influence  on  the  day  of  the  homicide. 
The  Iiouse  In  which  Raphael  lived  was  lo- 
cated on  tbe  west  end  of  a  lot  25  feet  wide 
and  extending  from  Tenth  street  on  the  eaat 
to  the  alley  on  the  west  The  alley  runs 
north  and  south,  and  connects  with  Aso 
avenue  on  the  north  and  Shenandoah  street 
on  tbe  south.  On  Uie  east  end  of  said  lot^ 
fronting  on  Tenth  street,  there  was  a  build- 
Ing  covering  the  full  width  of  tbe  lot,  con- 
sisting of  three  rooms.  This  building  was 
owned  by  Raphael,  tbe  deceased,  and  waa^ 
rttited  and  occi^led  by  a  club  of  12  or  15 
young  men,  who  met  there  for  social  pmv 
poses  two  or  three  evenings  each  week.  The 
Raphael  home  fronted  on  the  alley,  and  to 
the  west  It  was  a  one-story  house,  with  a 
basement  The  basement  was  not  occupied 
by  tbe  Raphael  family.  Tb^  lived  In  tbe 
first  story,  consisting  of  three  rooms;  the 
front  room  being  next  to  the  alley,  a  door 
opening  from  It  to  tbe  middle  room  on  the 
east,  and  a  door  from  tbe  middle  room  east 
to  tbe  kitchen.  Tbe  kitchen  and  a  kind  of 
porch  outside  formed  the  eaat  end  of  tbe 
Baphael  home.  Between  this  east  end  of 
the  Raphael  home  and  the  west  end  of  the ' 
building  used  by  tbe  club  there  was  an  open 
space  from  80  to  50  feet  in  length.  But  in 
this  space  there  was  a  shed  on  the  south, 
and  an  ash  box.  used  as  a  flower  bed.  on  the 
north;  BO  that  there  was  not  much  open 
space  left  This  space  is  referred  to  by  the 
witness  as  the  yard.  There  was  a  fence  on 
the  north  side  of  this  property.  Entering 
the  Rapliael  bouse  from  the  alley  (which 
was  the  only  way  It  could  be  reached  from 
the  outside  save  by  going  through  the  club* 
rooms)  there  were  four  or  five  steps  up  to 
what  was  called  a  "gangway"  or  "aisle." 
This  gangway  was  about  four  feet  wid^  ex- 
tending along  between  the  bouse  and  the 
fence  on  the  north  side.  There  was  an  ontet 
door  to  the  front  room  on  the  east,  and  an- 
other outer  door  on  tbe  north  of  the  kitchen 
along  this  gangway.  The  gangway  led  from 
the  alley  back  to  the  yard,  and  the  members 
of  the  club  sometimes  passed  back  and  forth 
by  that  way.  There  was  a  door  in  the  par* 
titlon  between  the  kitchen  and  the  middle 
room,  and  another  from  the  middle  to  tbe 
front  room.  In  the  northwest  corner  of  the 
front  room  there  was  a  bed,  in  which  the 
old  lady,  Mirs.  Raphael,  was  lying  stek,  hav- 
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lug  been  dck  since  about  a  montti  beCore 
Cbristmaa.  Old  man  Raphael  kept  cblckens 
In  the  garret  of  bis  house,  to  which  entrance 
was  gained  by  means  of  a  ladder  from  the 
yard.  On  the  property  next  north  of  the 
Baphael  lot  a  Bohemian  tallw,.  named  Rbo- 
matka,  and  his  family,  resided;  their  boose 
fronting  on  Tenth  street  alongside  of  the 
club  building,  and  their  yard  extending  back 
along  the  Raphael  borne.  On  the  next  lot 
immediately  south  of  the  Raphael  lot  a  lady 
named  Ulrick  lived.  The  evidence  tends  to 
show  that  for  some  time  preceding  the  homi- 
cide the  defendant,  Heusack,  had  not  been 
on  friendly  terms  with  bis  father-in-law. 
About  six  months  before  he  said  in  a  con- 
versation with  Henry  Bene,  "My  father-in- 
law  put  my  wife  up  so  she  won't  give  me  no 
money,  and  I  am  going  to  kill  the  old  son 
of  a  bitch  one  of  these  days."  About  two 
or  three  weeks  before  Baphael  was  killed, 
Herman  Raphael,  the  grandson,  saw  the  de- 
fendant at  the  Raphael  home.  On  that  day 
the  defendant  and  old  man  Baphael  had  a 
quarrel.  The  defendant  wanted  to  borrow 
some  money,  and  Raphael  refused  to  let  him 
have  it,  and  ordered  him  out  of  the  house, 
raying  In  German,  "Get  out  of  my  hous^ 
yon  damned  old  drunkard."  At  another 
time,  about  a  month  before  the  bomldde, 
Herman  complained  to  the  defendant  that 
his  grandfather  was  quarreling  with  his 
grandmother,  and  the  defendant  said,  "If 
the  old  son  of  a  bitch  was  young,  he  would 

Jlck  the  out  of  him."  On  Wednesday 

morning,  March  16,  1904,  the  day  of  the 
murder,  Herman  Raphael  left  home  about  a 
quarter  of  7  and  went  to  his  work  for  the 
St  Louis  Cordage  Company,  leaving  his 
grandparents  alone  at  their  home,  bis  grand- 
father  being  up  and  around,  and  his  grand- 
mother sick  in  bed.  About  3:30  in  the  aft- 
ernoon he  heard  his  grandfather  had  been 
killed,  and  immediately  returned  to  Ills 
home.  The  same  morning  Phillip  Bemhard 
and  one  or  two  otber  members  of  the  club 
were  In  the  clubrooms,  cleaning  op  the 
rooms,  and  making  pr^arations  for  a  box 
party  to  be  given  by  the  club  the  following 
Saturday  night  Bernhard  saw  old  man 
Baphael  In  the  yard  in  the  morning,  and  talk- 
ed with  him.  He  saw  him  again  a  second 
time  about  Qve  minutes  before  11  o'clock,  as 
Bemhard  was  leaving  the  clubrooms  for 
home,  going  out  the  back  way  to  the  alley. 
The  defendant  testified  that  be  called  at  the 
Raphael  home  between  9  and  10  o'clock  In 
the  morning,  then  went  home,  and  In  about 
three-quarters  of  an  hour  returned.  As 
Bemhard  was  leaving  the  premises  about  11 
o'clock,  he  met  the  defendant  at  the  alley 
gate  on  his  way  to  Raphael's  the  second 
time.  The  defendant  sBked  Bernhard  If  the 
old  man  was  home,  and,  being  answered  In 
the  affirmative,  be  went  In  and  Bernhard 
went  home.  Mrs.  Rhomatka  and  her  daugh- 
ter-in-law were  washing  that  day.  About 
half  past  11  In  the  morning,  while  hanging 


out  the  clottaes  in  the  back  yard,  adj<^ning 
the  Baphael  home,  Mrs.  Rhomatka  heard  a 
voice  coming  flrom  the  Icltchen  of  the  Ra- 
phael home,  which  she  understood  to  be  hol- 
lering, "Henry,  Henry,  mamma,  dead."  This 
was  repeated.  She  also  heard  a  noise  in  the 
same  place  "Just  like  something  was  scratch- 
ing." She  immediately  called  her  husband, 
and  he,  bis  17  year  old  son,  Gus  Rhomatka. 
and  his  daughter-in-law,  I.aura  Rhomatka, 
all  went  out  in  the  yard  and  listened.  The 
four  Hhomatkaa  testified  at  the  trlaL  The 
elder  Rhomatka  and  his  wife  could  not  q>eak 
English,  and  testified  through  an  interpreter. 
While  there  is  a  slight  discrepancy  as  to  the 
language  they  heard  emanating  from  the 
kitchen,  there  is  a  substantial  concurrence. 
Gas  Rhomatka,  who  could  speak  and  under- 
stand Ehiglish,  testified  that  the  voice  scream- 
ed, "Oh,  mamma,  oh  mamma,  I'm  dead,"  and 
he  also  heard  a  noise  "like  with  his  feet 
kicking  on  the  floor."  The  Rhomatka  fam- 
ily had  not  lived  there  long,  and  was  little 
acquainted  with  the  Raphael  family.  They 
knew  Mrs.  Raphael  was  sick,  and  supposed 
from  what  they  heard  that  she  was  dying. 
A  little  after  1  o'clock,  the  elder  Rhomatka 
asked  one  of  the  three  young  men  who  were 
in  the  clubroom  if  be  had  beard  that  old  lady 
Raphael  was  dead.  Thereupon  the  young 
man  requested  Mr.  Miller,  one  of  their  num- 
ber, to  go  and  see  old  Mr.  Raphael.  Miller 
knocked  on  the  kitchen  door,  and,  receiving 
no  response,  he  opened  the  door,  and  saw 
the  dead  body  of  the  old  man  lying  on  the 
kitchen  floor  in  a  pool  of  blood,  a  bloody 
hatchet  lying  by  his  side.  Miller  immediate- 
ly told  his  companions,  and  the  three  re-, 
turned,  and  together  witnessed  the  evidence 
of  the  crime.  They  found  all  the  inner 
doors  closed,  and  opened  them.  Then  th^ 
gave  the  alarm,  and  notified  the  police. 

When  found,  old  man  Raphael's  body  was 
lying  with  bis  face  down,  the  right  arm  un- 
derneath and  the  left  arm  extending  out  with 
the  hatchet  across  it  his  head  toward  the 
door  of  the  middle  room.  The  hatchet 
which  had  belonged  to  old  man  Raphael, 
was  covered  with  blood.  A  chicken,  killed 
by  a  cut  In  the  back  of  the  head,  the  way 
old  man  Raphael  killed  chickens,  was  found 
in  the  yard,  and  the  knife  with  which  the 
chicken  was  killed  was  fonnd  on  the  table 
on  the  xwrcb,  smeared  with  blood  and  feath- 
ers. The  defendant  testified  on  the  witness 
stand  that  the  old  man  told  him  wben  he 
was  there  that  morning  that  be  was  going 
to  kill  a  chicken. 

Dr.  Gradwohl  testified  that  he  was  con- 
nected with  the  coroner's  office  as  post-mor- 
tem physician.  He  performed  the  autopsy 
on  the  body  of  August  Raphael,  the  deceas- 
ed, on  the  16th  of  March,  1904.  That  he 
was  a  white  man,  and  looked  to  be  about 
70  j-ears  of  age.  The  principal  Injuries  were 
upon  the  head.  Upon  the  back  part  of  the 
head  were  numerous  cuts  In  the  scalp — one 
that  run  from  tlie  top  of  the  back  part  down 
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to  the  ri^t  side  of  tlw  nape  ot  tho  neck; 
iDOtber  one  nm  forward  to  the  right  ear, 
and  another  ime  wtdch  nm  to  the  left  ear. 
Below  these  the  skull  was  fractured.  The 
back  part  of  the  skull  was  completely  caved 
to,  and  the  brain  matter  ooeed  ont;  and  on 
Uie  Itft  temple  a  depressed  fracture  as  it 
It  had  been  made  by  some  round  Instrument 
like  the  head  at  a  hammer,  about  two  and 
a  qnarter  Inches  in  diameter;  and  fnnn  this 
point  where  the  sknU  was  fractured  there 
were  lines  of  fracture  leading  down  to  the 
base  ot  the  skull.  There  were  sevocal  fin- 
gers fractured.  The  end  ot  the  little  finger 
was  broken,  and  tbe  second  Ixme  of  the  sec- 
md  finger.  Fran  tiie  character  of  the 
wounds,  some  of  them  were  made  with  the 
■harp  edge  of  a  dull  iDstmment  The  man's 
death  was  caused  by  the  fracture  of  the 
ifcull  and  bemoirtiage  into  tiie  brain,  lue 
back  of  the  bead  was  all  caved  In. 

The  defradant  lived  alKMit  11  or  12  Mocks 
Crun  the  Raphael  home.  He  went  to  the 
Raphael  home  three  times  between  9  and 
1  o'ctock  of  that  day.  He  teatlfled  that  he 
had  wwted  at  tbe  arsoial,  and  that  he 
stsrted  fw  fliat  point  between  9  and  10  In 
the  morning,  and  that  his  wife  told  him  to 
■top  on  tbe  way,  and  see  how  her  mother 
was.  He  wait  to  Bi^hatf 's,  but  did  not  go 
to  the  arsenaL  He  returned  to  bis  home, 
and  in  three-gnart»s  ot  an  hour,  and  after 
having  bad  five  or  six  drixriu  of  liquor  that 
morning,  he  again  wanted  to  go  to  the  ar- 
senal, saying  to  his  wife,  "I  must  go  to  the 
arsenal  to-day,  because  they  are  going  to  start 
tq>  to-day,  and  I  yroA  thoe."  At  11  o^dock 
Bttnbard  met  defendant  at  tbe  all^  gate 
of  the  Bai^tf  home.  The  d^ndant  asked 
Bonbatd,  *'Bow  is  the  old  man  In  there?" 
This  Um^  he  testified,  he  remained  but  a 
few  minutes,  hot  again  be  went  home,  and 
did  not  go  to  the  arsoial,  Tbe  third  tlme^ 
about  1  o'dodi,  he  started  for  the  arsenal 
again.  Mrs.  Ulrlch  saw  him  come  down  the 
slier,  and  whoi  he  got  to  the  Raphael  gate 
he  stood  there  awhile  and  looked  in^  The 
defendant  testified  that  his  reason  for  calUng 
on  the  Raphaels  tiie  third  time  on  his  wa> 
to  the  arsenal  to  work  was  to  tdl  his  moth- 
»-hi-)aw  "that  we  [meaning  bis  wife  and 
Umself]  Intended  to  H>end  the  afternoon 
ther^;  that  when  be  went  in  the  Raphael 
home  tbe  third  time  be  entered  by  the  front 
room,  and  told  his  mother<ln-law  that  bis 
wife  would  som  be  down;  that  his  mother- 
in-law  asked  him  to  go  hi  and  see  what  the 
old  man  was  doing,  as  she  bad  not  seen  hUn 
tot  a  long  time;  and  that  he  went  Into  the 
Uteben.  saw  the  eTidence  of  the  crime,  and 
no  ba<A  out  of  the  house  and  home  without 
evw  tiling  any  person  of  the  crime,  not  even 
fall  motber>ln-]aw.  ThMi  he  said  be  told  bis 
wife  what  he  bad  seen,  and  hurried  back  to 
tie  Raphael  home,  in  advance  of  his  wife. 
When  defoidant  arrived  at  tbe  Raphael 
bome  tbe  fourth  time,  he  found  a  number 
of  people  gathered  at  the  scene  of  the  crime. 


He  first  asked.  "What  the  hell  la  the  mat- 
ter here?'  and  then  told  the  people  that  he 
had  been  there  twice  that  morning  and  that 
"the  old  man  was  all  right  this  morning.** 
Tbe  police  officers  Booa  airived  at  the  scene. 
They  discovered  fmb  blood  spoti  on  the 
defendant's  Mr,  neck,  cheek,  between  bis 
flngen,  and  on  bis  shoes.  There  is  evidence 
thai  the  defendant  stepped  In  the  blood  on 
the  fioor  after  the  arrival  of  the  police,  bnt 
the  evidence  further  shows  that  at  that 
time  the  blood  bad  dried  and  atlflened,  so 
that  by  stepping  in  tt  at  that  time  it  would 
not  have  made  the  spots  uptm  the  person  and 
the  shoes  of  defendant  as  found  there<ni. 
The  defraidant  first  denied  that  there  was 
blood  on  him,  and  when  they  started  io  take 
hia  shoes  off  be  wanted  to  mb  his  shoes  on 
his  leg.  The  officers  asked  the  def^dant 
many  questions,  bis  name,  where  he  had  been, 
who  killed  this  man,  how  be  got  Uood  st^s 
on  his  shoes,  ne(^  and  ear,  to  aU  of  which, 
he  dther  refused  to  answer  or  said,  "Tou 
are  smart  and  wise,  go  and  find  out,"  or  "It's 
none  of  yonr  busiiwes,"  or  "Go  find  out; 
that  is  what  you  are  paid  for."  The  officers 
thereupon  took  the  defendant  in  charge,  and 
on  the  way  to  the  police  station  Bombard 
was  in  tbe  patrol  wagon  with  defendant,  and 
defendant  said  to  him:  "Do  not  say  any- 
thing. We  will  explain  It  down  at  the  ste- 
tlon.  These  fellows  are  so  wise,  let  them 
find  out" 

At  tbe  dose  ot  the  evidence  tct  the  state 
the  defendant  demurred  to  the  evidence^ 
which  demurrer  was  overmled  the  court, 
and  defendant  excepted,  and  thereupon  tbe 
defen^nt  went  on  the  witness  stand  In  bis 
own  l»half.  In  addlticm  to  the  statements 
of  bis  already  noted  as  to  bis  presence  In 
tbe  house  of  old  man  Raphael  between  9  and 
10  o'clock  in  the  meaning  and  about  10  or  , 
15  minutes  to  11,  he  says  he  went  back  to 
his  father-in-law's  about  1  o'dodc,  went  into 
the  front  room,  and  saw  the  old  lady  first, 
and  told  her  that  her  dai^ter,  di^endant's 
wife,  would  be  down  in  a  few  minutes.  The 
old  lady  aatd  to  him.  "C«ne  In,  and  see 
what  the  old  man  is  doing."  That  be  went 
Into  tbe  kitchen,  and  saw  the  old  man  tben^ 
and  walked  up  to  him,  and  saw  blood  all 
around  there,  and  "I  got  bdd  of  him,  and 
then  I  run  out  as  fast  aa  I  could,  and  told 
my  wife  something  had  happened  to  papa 
down  tbevo.  She  grabbed  a  iliawl  and 
threw  it  ovev  her  head,  and  we  both  went 
down  thrae.  I  talked  with  my  fatber-ln- 
law  nearly  every  day  tm  tbe  last  six  months. 
He  always  sp<Ae  German;  called  me  Heln- 
rich,  tbe  German  for  Henry.  I  never  told 
Mr.  Bene  six  months  ago  that  I  would  kill 
my  father-in-law  some  day,  or  words  to 
that  effect.  Never  made  any  threatening 
remarks  of  that  kind.  I  heard  Herman  Ra- 
phael testify.  Never  told  him  that  I  would 
give  my  fatbei^In-law  a  beating.  My  fa- 
ther-in-law and  I  were  the  best  of  friends^ 
I  cut  my  finger  on  Sunday  monUng,  March 
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IStb,  and  U  then  waa  aaj  blood  on  1117 
pavon  any  place,  the  only  way  I  can  ac- 
count for  It  Is  vhm  I  first  want  In  there  and 
tried  to  pick  my  father^ln-lav  np."  On 
mns^zamlnatlon  be  stated  he  did  not  go  to 
the  arsenal,  but  went  to  Seventh  street  and 
Shenandoah.  "Uet  a  Mend  at  Serenth,  and 
got  as  tnt  as  Broadway,  and  I  changed  my 
mind,  and  went  back  bom&  Had  a  couple 
of  drinks  on  my  way  bade  before  I  went 
home.  Then  I  wanted  to  go  bade  to  the 
arsenal,  and  my  wife  did  not  want  me  to  go 
out  of  the  house,  and  I  said,  'I  most  go  to 
the  arsenal  to-day,  because  th^  are  going 
to  start  up  to-day.'  I  worked  thoe.  Then 
I  went  back  to  Baphael's  the  second  time. 
I  went  down  through  the  alley  and  toto  the 
bouse.  Saw  my  father-in-law  this  time;  He 
was  to  the  middle  room.  I  tolked  with  him 
Just  a  minute.  Then  I  went  back  home 
Did  not  go  to  the  arsenal.  It  must  have 
been  10  or  15  minutes  to  11  when  I  got  down 
there  this  time."  Admits  he  saw  Ban- 
hard,  and  asked  htan,  "How  is  the  old  man  in 
therer  Bemhard  said,  '1  do  not  know." 
That  be  Just  merely  asked  the  question.  He 
went  <m  in.  found  the  old  man  in  there,  and 
the  old  man  told  him  he  was  going  to  kill  a 
chicken,  and  he  asked  the  old  man  If  he 
wanted  him  to  take  It  home,  and  be  aiK 
swered.  "No,  Bmma  would  be  down  there 
pretty  soon,  and  It  win  be  too  much  trouble 
anyway."  The  defendant  aaked  him  to  let 
him  take  the  chicken  homc^  the  defendants 
wife  could  fix  It  up  better  tiian  he  could, 
and  the  old  man  replied,  "No,  I  will  attend 
to  It  myself,"  to  which  defendant  said  "All 
right,"  and  then  went  away.  He  says:  "I 
guess  I  closed  the  door  as  I  went  out  I 
think  the  old  man  was  in  the  kitchen. 
Boiq;ht  some  whisky  that  morning  at  Blght- 

•  eenth  and  Qeyer.  I  had  takra  aboat  three 
or  tour  drinks  before  I  went  down  there  the 
second  time,  shout  Are  or  six  drinks  to  an. 
Not  of  whiiky.  I  drank  two  glasses  of  beer, 
Fdt  the  effect  of  it,  but  not  much."  It  was 
a  little  after  1  o'clock  that  he  discovered  the 
dead  body  of  the  old  man.  "I  did  not  tell 
any  iterson  In  the  nelgbbortiood  when  I  dis- 
covered the  old  man  with  his  brains  knocked 
out  Did  not  call  the  police,  or  the  teilor. 
I  Just  run  home.  I  did  not  tell  the  people 
ther^  when  I  came  back,  I  bad  beoi  there 
twice  that  momtog.  I  ffid  say,  1  saw  the 
old  man  all  right  this  morning.'  Did  not 
tell  the  officers,  when  they  asked  me  how  I 
got  blood  on  my  face  and  shoes,  that  it  was 

« none  of  their  business.  If  I  said  that,  I 
don't  know  It"  He  was  aaked  If  he  bad 
ever  been  convicted  of  a  crime,  and  anaw^ 
ed,  "No,  sir."  His  counsel  objected  to  this 
question,  and  the  court  ruled  he  could  an- 
swer. He  then  stated;  "I  was  convicted 
here  once  In  St  Louis,  and  thai  pardoned, 
for  a  mtedemeanor.  That  was  twenty-flve 
or  thir^  years  aga  I  never  waa  convicted 
in  Arkansas.  I  do  not  know  a  man  by  the 
name  of  Jas.  O.  BenatSh* 


Otiier  ftiCts  and  the  obJeetlons  to  the  In^ 
Btructlons  will  be  noted  to  the  courae  of  the 
optolon. 

1.  The  belnousness  of  the  crime  of  which 
ae  defendant  was  found  guilty  by  the  Jury 
to  the  circuit  court,  and  the  gravity  of  the 
consequences  to  him  alike  call  for  tlie  most 
aerlons  consldnatlon.  The  verdict  Is  foond- 
ed  upon  drcnmstonUal  evidoice  alone,  and 
the  law  to  such  cases  Is  that;  to  order  to 
suatato  a  conrfetlon,  file  facts  and  clrcnm- 
stonees  must  be  established  beyond  a  rea- 
s<mable  doubt,  and,  when  so  estobllshed, 
should  jMlnt  so  strongly  to  the  guilt  of  the 
defendant  as  to  exclude  any  other  reason- 
able hypotheHis.  That  old  man  August  Ba- 
phael  was  murdered  to  his  own  home  be- 
tween the  hours  of  11  a.  m.  and  1  p.  m.  of 
the  leth  of  March,  1901,  toers  cannot  be.  In 
Tlew  of  the  evidence  to  the  case,  a  reason- 
able doubt  The  character  of  the  wounds 
and  the  nature  of  the  tostrummt  1^  which 
toey  were  produced  excludes  all  Idea  ftf  aelf- 
destruction;  and,  Indeed,  the  able  counsel 
tor  the  defendant  make  no  claim  that  the 
old  gentleman  came  to  his  death  by  suicide, 
and  the  facto  in  evld^ice  llfcevrlse  forUd  the 
conclusion  that  his  deato  vras  the  result  of 
an  accident  «■  mlahap.  We  have,  th»,  the 
corpus  delicti  eetoblished  beyond  a  reaaon- 
able  doubt  It  remaina  to  be  sem  whether 
the  evidence  on  htSuHt  of  ttie  atato  eateb- 
liahed  the  citoiinal  agency  of  Uie  defends^ 
to  the  perpetration  of  the  crime,  for,  while 
it  may  be  conceded  tbat  the  old  gentleman 
was  murdered  in  his  own  home,  and  by  a 
batc^iet  belwgtng  to  blm,  nnleas  the  evi- 
denee  was  euCh  as  to  Justly  ttie  Jory  to 
reaching  the  cmcluslon  toat  the  defendant 
was  his  murderer,  then  the  conviction  ought 
not  to  stand.  "Was  there  auch  a  failure  of 
testimony  on  the  part  of  the  state?  When 
we  consider  the  age'  of  the  deceaaed— an  old 
man  77  years  of  age— and  hla  simple  life, 
residing  alone  wltii  bis  aged  wife  and  grand- 
son, we  naturally  look  for  some  motive  to  the 
perpetration  of  the  crbne.  While  a  want  of 
motive  Is  no  excuse  for  a  crime  when  It  to 
clearly  established.  It  Is  often  said  that  to  a 
case  depending  mainly  vjton  drcumstanttol 
evidence  the  want  of  a  motive  Is  an  Im- 
portant consideration  bearing  upon  the  prob- 
ability of  guilt;  but  the  toveatlgatlon  of  hu- 
man motlvea  has  found  It  to  be  a  matter  of 
great  difficulty,  and  aperlence  shows  thnt 
aggravated  crimes  are  sometimes  committed 
from  very  slight  causes,  and  often  withont 
any  apparent  or  dlscovoable  motive.  The 
character,  Instincts,  and  totento  of  persons 
differ  so  much  that  what  might  be  an  ade- 
quate motive  for  one  tot  a  certato  act  would 
be  none  at  all  for  another.  In  tola  case  tiie 
prosecuting  officer  with  commendable  dili- 
gence brought  before  toe  Jury  all  the  facts 
and  clrcnmstancea  obtainable.  From  this 
evidence  It  appears  that  the  old  gentleman 
lived  to  hla  little  home  all  alone  with  his 
Bkk  wito  and  a  grandaoi^  about  17  ftmn  of 
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age.  Tbe  evidence  discloses  beyond  a  per- 
adrenture  of  a  doubt  that  this  grandson  did 
not  commit  the  crime,  because  be  left  home 
early  that  morning,  and  bis  grandfather  was 
Been  alive  np  to  abont  11  o'clock,  and  this 
boy  dm^ng  all  tbat  time  was  engaged  In  hia 
work  with  the  cordage  company,  and  was 
there  when  notified  of  his  grandfather's 
death.  There  is  nowhere  in  the  whole  rec- 
ord any  snggestlon  of  any  111  will  harbored 
against  the  old  man  by  any  other  person 
than  the  defendant  The  defendant  was  his 
son-in-law,  and  the  evidence  tends  to  show 
tbat  he  was  addicted  to  tbe  use  of  liquor, 
and  that  he  was  more  or  less  thriftless,  and 
bad  some  two  or  three  weeks  prior  to  the 
homicide  endeavored  to  borrow  some  money 
from  tbe  old  gentleman,  and  the  old  gentle- 
man told  bim  that  he  did  not  have  any 
money,  and  told  him  "to  get  out  of  the  yard." 
Some  six  months  before  the  homldde  the 
witness  Bene  testified  tbat  tbe  defendant 
told  blm  that  bis  fatber-In-law  bad  put  his 
wife  no  so  she  would  not  give  him  any  mon- 
ey, and  that  he  was  going  to  kill  the  old  son 
of  a  Mtcb  one  of  these  days.  At  another 
time,  and  about  a  month  before  the  old  man 
was  killed,  Herman,  tbe  grandson,  com- 
plained to  the  defendant  that  his  grandfather 
was  quarreling  with  bis  grandmother,  and 
the  defendant  said,  "If  the  old  son  of  a 
bitdi  was  yonng,  I  would  lick  him."  Vrom 
these  expressions  It  appears  that  there  -wab 
a  bad  feeling  -on  tbe  jMrt  of  the  defendant 
toward  the  old  man.  Tbe  erldence  tends 
itrongly  to  show  tbat  after  the  old  man  n- 
fosed  to  loan  money  to  tbe  def^dant,  the 
defendant  ceased  to  rlslt  blm;  at  least  he 
was  not  known  to  tbe  neighbors  who  llred 
immediately  adjoining  the  old  'couple.  On 
the  day  of  tbe  homicide  it  api>ean  tbat  tbe 
drfendant  made  tivee  distinct  trips  to  tbe 
Bapbael  home'  alone.  His  account  of  him- 
sdf  and  his  morements  on  tbat  day  were 
my  nnaatiatectory.  He  started  out  on  each 
oecaalon,  he  says,  to  go  to  the  arsenal  to  go 
to  work,  and  each  time  landed  at  the  Bapliael 
home,  I  and  admlta  tiiat  be  never  succeeded 
in  reaching  the  arsenal,  alttoni^  there  was 
nothing  to  hinder  him  to  so  doing.  Certain 
it  is  that  be  was  the  last  man  seen  to  go  to 
toe  Bapbael  home,  and  tiiat  but  a  few  mto* 
ntes  before  toe  murder  must  have  occurred, 
keeping  in  mind  tiie  time  wbm  he  was  last 
seen  to  go  into  the  Bapbael  home.  Tbe  evi- 
dence places  him  there  when  the  Bliomatka 
family  were  directed  by  tbe  voice  calling 
out  **Mamma,  mamma,  I  am  dead,"  or 
*^enr7i  Hrary.  mamma,  dead,"  and  heard 
sounds  of  heavy  stamping,  and  as  If  some 
one  was  scrateblng  witbto  tiie  kltcben. 
When  there  is  added  to  tbe  admitted  prox- 
imity of  the  defendant  to  toe  scene  of  the 
tragedy  the  blood  stains  on  the  lobe  ot  tbe 
ear,  and  on  bis  face,  bands,  and  shoes,  and 
tbe  stzange  story  of  the  defendant  that 
when,  at  Hie  request  of  the  old  lady,  be 
went  to  tb*  Utdmi  to  aee  tiie  old  fwiUeman, 


and  discovered  him  murdered,  be  ran  out  of 
the  house  11  blocks  away  to  his  own  home 
without  giving  any  alarm  to  any  of  the 
neighbors  or  police  officers,  and  without  even 
notifying  the  wife  of  tbe  deceased.  But  this 
is  not  all.  His  conduct  and  actions  when 
he  returned  the  fourth  time  to  the  Bapbael 
home,  and  found  there  tbe  neighbors,  who 
had  gone,  as  they  supposed  to  the  assist- 
ance of  the  old  man,  because  they  believed 
his  wife  was  dead,  was  strongly  Indicative 
of  guilt  According  to  bis  own  tostlmony  he 
bad  been  In  this  bouse,  and  knew  tbat  his 
fatber-ln-law  lay  murdered  therein,  and  yet 
upon  his  arrival  at  the  bouse  this  time  be 
greeted  the  assembled  neighbors  with  the 
query,  "What  tbe  bell  Is  the  matter  here?" 
He  then  told  the  people  tbat  he  bad  been 
there  twice  that  nioming,  and  that  toe  old 
men  was  all  right  then.  If  innocent,  and  he 
had  discovered  the  murder  of  his  father-In- 
lew,  a  natural  sense  of  horror  would  have 
Indicated  that  he  should  have  at  once  given 
tbe  alarm  to  the  neighbors,  and  called  tbe 
officers  of  the  law  to  ferret  out  tbe  mur- 
derer. If  Innocent  why  ask  what  was  the 
matter  there,  when  be  saw  tbat  tbe  neigh- 
bors bad  discovered  tbe  murder  of  tbe  old 
man,  and  were  there  to  render  what  aid  they 
could  to  the  hapless  old  wife?  If  Innocent, 
why  should  he  have  dissembled,  and  stated 
that  he  had  been  there  only  twice  tbat  fore- 
noon, wh»i  in  fact  he  bad  been  there  three 
times?  The  presence  of  fresh  blood  stains 
on  tbe  defendant's  ear,  neck,  cheek,  fingers, 
and  shoes  were  physical  facta  entirely  con- 
sistent with  tbe  theory  of  tbe  state  that  bo 
himself  was  tbe  perpetrator  of  this  murder. 
If,  as  the  facta  tend  to  indicate,  he  slew  the 
old  man  with  tbe  hatchet  which  was  there 
In  the  kitchen,  and  which  -bore  the  signs  of 
blood  and  hair  upon  it,  nothtog  would  have 
been  more  natural  than  toat  the  blood  from 
■  the  old  man's  wounds  to  the  bead  would 
have  spurted  on  his  toce,  neck,  and  hands 
as  he  stood  close  enough  with  the  short 
handled  hatchet  to  Infiict  the  murderous 
wounds  to  toe  head.  Unsatisfactory  in  tbe 
extreme  was  bis  explanation  to  the  officers 
of  the  presence  ot  this  blood  on  his  toce, 
ear,  and  neck.  He  showed  a  cut  on  his  r^ht 
band,  which  he  said  he  had  received  on  the 
previous  Sunday,  which  the  officer  testified 
looked  like  an  (dd  cut  His  effort  to  remove 
the  blood  from  bis  shoes  by  attempting  to 
rub  his  shoes  against  his  panto  when  the 
officer  started  to  take  his  shoes  off  of  blm 
evinced  a  purpose  of  obliterating  the  damn- 
ing evidence  agatost  blm,  and  be  betrayed 
his  appreciation  «f  the  weight  of  thUs  evi- 
dence when  he  charged  toe  officers  then  and 
there  with  trying  to  put  np  a  Job  on  blm, 
because  they  were  endeavoring  to  preserve 
:  the  blood  stains  on  the  shoes  just  as  toey 
appeared  when  toey  arrested  him.  It  was 
also  very  significant  toat  he  should  step  toto 
the  blood  of  the  murdered  man  after  the  ot- 
flcers  bad  arrlTed  at  tiia  bonse^  and  to  tola 
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manner  account  for  the  blood  upon  hia  per- 
son. But  unfortunately  for  him,  end  for- 
tunately for  the  state,  the  blood  had  then 
become  ao  dry  and  stiff  that  It  would  no 
longer  spatter  when  he  stepped  In  it  and 
produce  the  hlood  f^ts  whldi  the  officer 
described  as  splashes,  and  not  thick,  congeal- 
ed hlood.  But  the  most  unnatural  feature  In 
defendant's  conduct  was  the  manner  In 
■which  he  treated  the  officers  when  they  were 
Inquiring  for  ©Tldence  upon  which  to  appre- 
hend the  murderer  of  his  father-ln-law.  In- 
stead of  gladly  rendering  any  and  all  assist- 
ance to  enable  them  to  ascertain  who  the 
murderer  was,  and  willingly  giving  them  all 
the  Information  as  to  his  relation  to  the  old 
man,  and  when  he  bad  last  seen  him  alive, 
and  under  what  circumstances,  strange 
enough  he  answered  them,  "You  are  smart 
and  wise;  go  and  Sud  out  who  murdered 
him,"  and  to  another,  "It  is  none  of  your 
business,"  and  still  to  another,  "Go  find  out; 
that  Is  what  you  are  paid  for."  .  Nor  did  he 
cease  at  this.  As  he  rode  to  the  police  sta- 
tion with  young  Bembard  he  cautioned  him 
to  say  nothing,  saying,  "These  fellows  are  so 
wise,  let  them  find  out"  These  expressions 
to  the  officers  have  none  of  the  earmailis  of 
innocence.  They  disclose  none  of  that  nat- 
ural anxiety  to  discover  the  murderer  of  hia 
wife's  father,  whose  cruel  taking  off  would 
have  aroused  a  natural  desire  on  his  part  to 
see  the  murderer  caught  and  punished;  on 
the  contrary,  evinced  a  mind  and  heart  de- 
void of  natural  affection,  and  insensible  to 
the  enormity  of  the  crime  that  had  been 
committed.  Doubtless  it  appeared  to  the 
jury  that  these  speeches  sprang  from  the 
sense  of  guilt  and  a  desire  to  thwart  the 
discovery  of  the  murderer,  and  that  one  re- 
lated as  the  defendant  was  to  this  ol^  man, 
who  could  Indulge  in  such  conduct  toward 
the  officers  of  the  law,  would  have  had  lit- 
tle hesitation  In  doing  the  murder  himself 
if  an  opportunity  presented  itself.  He  utter- 
ly aod  insoleotly  refused  to  render  any  as- 
Edstance  toward  the  apprehension  of  the  guil- 
ty party,  and  obstructed  every  effort  of  the 
officers  in  their  investigation.  With  this 
array  of  facta  and  circumstances  before 
them,  and  with  the  additional  advantage  of 
seeing  and  observing  the  witnesses  and  their 
manner  of  testlfylug,  it  cannot  be  said  that 
the  Jury  were  not  authorized  to  find  a  state 
of  facts  beyond  a  reasonable  doubt  which 
were  not  only  consistent  with. and  attended 
with  all  reasonable  certainty  to  point  to  the 
defendant  as  the  person  who  killed  August 
Raphael;  and  wlicn  such  a  state  of  evidence 
appears  It  is  not  the  province  of  this  court 
to  substitute  Its  judgment  for  that  of  the 
Jury  and  direct  an  acquittal.  On  the  con- 
trary, the  rule  Is  too  well  established  to  re- 
quire a  citation  of  authorities  that  if  there 
18  substantial  evidence  to  uphold  the  Ter- 
dlct,  this  court  will  not  interfere  with  It 

2.  Among  other  errors  assigned,  defendant 
complains  of  the  eroaa-exa  mlnatlop  of  the  de- 


fendant In  bis  cross-examination  oonnsel 
for  the  state  inquired  of  defoidant  "Hare 
you  ever  been  convicted  of  a  crime?"  to 
which  the  defendant  answo^:  "I  was  con- 
victed here  once  in  8t  Louis  of  a  misdemean- 
or, and  was  pardoned.  That  was  twenty-five 
or  thirty  years  aga  Q.  Have  you  ever  been 
convicted  but  that  once?  A.  That  Is  alL  Q. 
Were  you  ever  convicted  In  Arkansas?  A- 
No,  sir.  Q.  Did  you  ever  know  a  man  In 
Arkansas  by  the  name  of  Jaa  O.  Senate?  A- 
No,  sir.  Q.  Were  you  In  Arkansas  about 
'86?  Counsel  for  the  Defendant:  I  object 
to  that  question  as  being  incompetent  and 
Immaterial.  It  throws  no  light  on  this  trans- 
action at  all.  The  Court:  I  do  not  know  the 
purpose  of  it  Coimsel  for  the  State:  'The 
purpose  of  it  is  to  continue  on  the  question  I 
asked  him  about  this  man  Senate,  and  with 
reference  to  that  conviction  I  asked  hlni 
about  in  Arkansas.  The  Court:  He  may  an- 
swer the  question" — to  which  ruling  the  de- 
fendant duly  excited.  It  is  insisted  that 
this  examination  was  highly  prejudicial,  and 
that  the  explanation  of  Its  purpose  was  but 
a  clever  charging  that  the  accused  was  con- 
victed in  Arkansas.  In  connection  with  this 
assignment  the  defendant  complains  of  in- 
struction No.  6,  which  reads:  "You  are  fur- 
ther instructed  that  you  are  to  consider  the 
evidence  which  was  introduced  tending  to 
prove  that  the  defendant  was  preylously  con- 
victed of  a  criminal  (^ense  solely  for  fbe  pur- 
jjose  of  discrediting  defendant  as  a  witness, 
and  you  are  not  to  consider  that  evidence  as 
bearing  upon  the  question  of  bis  guilt  of  the 
crime  charged  in  the  indictment  herein.  And 
you  shonld  not  permit  that  evldmoe  to  in- 
fluence you  against  defendant"  It  Is  urged 
that  the  effect  of  this  instruction  was  to 
cause  the  jury  to  believe  the  defendant  had 
been  convicted  of  a  criminal  offense  In  Arkan- 
sas, when  in  truth  there  was  no  evidence  of- 
fered to  prove  that  he  was  thus  convicted. 
There  was  no  error  In  permitting  the  state 
to  inquire  of  the  defendant,  after  he  bad 
become  a  witness  In  his  own  behalf,  whether 
he  had  ever  been  convicted  of  a  criminal  of- 
fense. Section  4680,  Bev.  St  1890,  expressly 
provides  that  such  conviction  may  be  proved 
to  affect  his  credibility  by  his  own  cross- 
examination.  And  it  was  ruled  In  this  court 
In  State  v.  Blitz,  171  Mo.,  loc.  dt  540,  71  S. 
W.  1027,  that  a  conviction  of  a  misdemeanor 
might  be  shown  In  this  manner,  as  well  as  of 
felony.  And  that  ruling  was  approved  in 
State  7.  Tbornhill,  174  Mo.  370.  74  S.  W.  832. 
Now,  in  this  case  the  question  sought  to  elicit 
proof  of  a  prior  conviction  resulted  In  show- 
ing the  defendant  had  t>een  convicted  of  a  mis- 
demeanor In  St  Louis  some  25  years  before 
the  trial.  All  questlcms  as  to  the  convictitm 
In  Arkansas  were  answered  in  the  n^atlTe, 
and  no  attempt  was  made  to  contradict  the 
defendant  as  to  them.  The  state  had  the 
right  to  ask  the  question,  and,  having  receiv- 
ed an  unfavorable  answer,  its  tendency  was 
to  injure  the  state,  and  establish  there  had 
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been  do  eoDTlction  of  defeiMlant  In  Arkansas; 
bm»  DO  reverBlble  error  can  be  predlcatM 
apcm  tbe  cross-examination  aforesaid.  N^- 
tber  was  there  any  error  in  giving  tba  instxuc- 
doD  Na  6.  We  do  not  think  it  can  fairly 
be  considered  as  referring  to  a  conviction  in 
107  ottux  criminal  oltNise  than  the  misde- 
meanor which  had  occurred  some  25  years 
prerlonsly  in  St.  Lools,  and  the  court  care- 
foll;  and  pr(^>erly  restricted  the  evidence  of 
the  conviction  of  a  misdemeanor  to  tbe  one 
purpose  of  affecting  the  credibility  of  the 
defendant  as  a  witness,  and  forbade  the  Jury 
considering  it  npoa  the  question  of  his  guilt 
of  tbe  crime  for  which  he  was  being  tried. 
This  instruction  was  manifestly  given  as  a 
protection  to  the  defendant,  and  it  coald  not 
Uve  operated  otherwiBe. 

a  Objection  Is  also  made  to  the  fourth  In- 
stroctitm.  That  Instroction  Is  in  these  words: 
Too  are  InBtmcted  that  it  Is  not  necessaiy 
to  iffove  the  defendant  Is  guilty  by  the  tes- 
tiniony  of  the  witnesses  who  may  have  seen 
die  offense  committed.  Ooilt  may  be  shown 
bf  proof  of  the  facts  and  drcomatancea  from 
which  it  may  be  reasonable  and  satisfactorily 
inferred.  In  determining  whether  the  de- 
fendant Is  goUty  or  not,  yon  should  take  Into 
consideratlcm  all  the  facts  and  circumstances 
in  erideoce,  tbe  acts  and  conduct  ot  tbp  de- 
fendant, and  his  motive.  If  any,  for  doing  or 
not  doing  the  act  charged  as  shown  by  the  evi- 
dence;  and  If  yon  find  from  all  the  facta 
and  circumstances  In  evidence  t&at  there  Is 
no  other  reaaonable  conclusion  than  that  he  Is 
SDllty,  you  will  BO  find;  but  to  convict 
the  defendant  on  drcumatantial  evidence 
alone  tbe  circumstances  proven  must  be  con- 
sistent with  one  another,  and  most,  taken  to- 
gether, point  so  conclusively  to  his  guilt  as 
to  exclude  evwy  reasonable  hypothesis  of  his 
Innocence.**  That  part  of  the  instruction 
complained  of  Is  as  follows:  "You  are  in- 
structed that  it  is  not  necessary  to  prove  the 
defendant  guilty  by  tbe  testimony  of  the  wit- 
nesses who  may  have  seen  the  <^eDBe  com- 
mitted." Tbe  argument  of  the  defendant  Is 
that  this  is  an  implication  that  ^wltness^ 
saw  the  def^dant  commit  tbe  crime,  but  in 
this  case  It  was  not  necessary  to  bring  them 
Into  conrt  We  can  but  regard  this  as  a 
strained  and  hypercritical  criticism  of  the  in- 
strocUon.  If  tbe  article  "tbe"  before  the 
word  '^tnees"  had  been  omitted,  there 
could  not  possibly  be  any  valid  objection  to 
the  Instruction.  It  would  then  have  told  the 
Jury  that  It  is  not  necessary  to  produce  direct 
and  positive  evidence  to  convict  one  charged 
with  crime,  but  that  it  Is  sufficient  if  facts 
and  clrcamstances  are  proven  from  which  no 
otber  reasonable  conclusion  than  the  gnllt  of 
ttie  accused  can  be  reached.  Tbe  argument 
of  tbe  defendant  against  this  instruction 
would  be  Just  as  forcible  If  tbe  word  "the" 
bad  been  omitted,  because  the  inference  that 
th«-e  were  eyewitnesses,  according  to  defend- 
ant's construction  of  the  instruction,  would 
still  remain,  in  this  case  there  were  no  ctye- 


witnessea,  and  nottiing  t»  induce  the  Jury  to 
believe  there  war&  Bead  as  a  whole,  and 
considered  altogether,  the  instruction  convey- 
ed simply  tbe  idea  that  It  was  not  necessary. 
In  order  to  convict,  that  his  guilt  should  be 
established  by  direct  evidence,  but  may  be 
shown  by  proof  of  facts  and  circnmatances 
from  which  no  other  reasonable  conclusion 
than  his  guilt  could  be  reached.  The  other 
instructions  In  the  case,  together  with  this 
fourth  instructloii,  fully  and  fairly  covered 
all  the  proposlttons  ctf  law  arising  in  the  case, 
and  left  nothing  more  to  be  desired. 

We  have  gone  carefully  through  the  record 
In  view  <tf  the  serious  charge  against  tbe  de- 
f^adant,  and  our  coucIusIoti  is  that  he  has 
had  a  fair  and  Impartial  trial,  and  that  the 
smtenoa  which  the  law  pronounced  must  be 
execatBd;  and  it  la  so  radered. 

VOX,  J.,  concnn.  BUBOasar  P.  ab- 
sent, sick. 


STATB  ex  reL  QOODNOW  T.  POLICE 
COM'RS. 

(Supreme  Oonrt  of  Mlssonil.   AptU  Term, 

1904.) 

Dissenting  opinion. 

For  majority  opinion,  see  71  &  W.  21K. 

TAIiIilANT.  J.  For  the  following  reasons 
I  am  unable  to  concur  in  opinion  of  the  court 
in  this  case: 

The  act  of  1874  (Lavs  1874,  p.  827)  l0(Hu 
to  the  appointment  and  maintenance  of  a 
permanent  police  force  for  Kansas  Olty.  It 
prescribes  tbe  num«lcal  standard  of  the 
force,  or,  rather,  a  rule  by  which  tlie  numer- 
ical strmgth  shall  be  measured.  OSiat  nu- 
merical standard  once  established,  it  is  the 
duty  of  the  board  of  police  commisslonerB  to 
keep  the  force  up  to  It  until  the  samct  la  re- 
duced according  to  law.  The  power  to  In- 
crease the  number  is  glren  to  the  common 
council  on  the  recommendation  of  the  board 
of  police  commisstonera,  and  In  the  same 
sentence  the  power  Is  given  the  commission- 
ers to  reduce  the  force.  Tbe  fixing  of  the 
numerical  standard  In  the  first  place,  its  in- 
crease and  its  reduction,  are  all  treated  by 
the  Legislature  in  one  breath,  as  it  were, 
and  are  all  intended  to  apply  to  the  one  ob- 
ject— ^that  is,  the  general  standard  of  the 
force — and  they  have  no  relation  to  the  ap- 
pointment or  the  dis<diarging  of  individuals. 
In  tbe  exercise  of  the  authority  conferred  in 
that  sentence^  the  govmunental  agency  to 
whom  it  is  intrusted  would  say:  The  police 
force  for  Kansas  City  ahall  oonslst  of  so 
many  officers  and  so  many  men;  or  it  would 
say  the  force  shall  be  increased  to  so  many 
men,  or  that  It  be  reduced  to  such  a  number. 
In  the  exercise  of  the  power  conferred  in 
that  sentence  the  government  agency  ap- 
polnte  no  one;  neither  does  it  discharge  any 
one.  The  power  there  conferred  la  rather  in 
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die  natuie  of  leglslaflTe  ttaan  execnttre  fnnc- 
tton.  It  prescribes  the  standard  of  strengtii, 
but  does  not  appoint  to  the  office. 

The  language  of  the  act  la:  "See;  &  To 
enable  said  board  to  perform  the  duties  Im- 
posed upon  them,  they  are  hereby  anthoriied 
and  required,  as  speedily  as  may  b^  to  ap- 
point, enroll  and  employ  a  permanent  police 
force  tor  the  Glty  of  Kansas^  vblch  they 
shall  eqnip  and  arm  as  they  may  Judge  nec- 
essary." So  far  the  act  confers  cmly  power 
to  appoint  «Qiiift  etc.,  the  Avtf  dere  pre- 
scribed Is  purely  of  admiuistratiTe  cturac- 
ter,  and  it  does  not  leave  It  to  tlie  commit 
stoDOTS  to  say  of  what  number  the  police 
toree  shall  consist  bnt  the  nnmber  or  stand- 
ard of  measure  Is  elsewhere  in  tbe  act  llx- 
ed,  and  until  it  Is  altered  ttie  police  commis- 
sioners cannot  lawfully  refuse  to  appiMnt 
that  number. 

Then  fellows  a  new  seotence:  *Trhe  num- 
ber of  policemen  to  be  so  appointed  and  em- 
ployed, exclnriTe  of  (tfacers,  shall,  at  Uie  first 
oi^aniaatlon,  be  not  exceeding  tbe  number 
now  employed  by  the  corpOTUte  authorities 
of  the  City  of  Kansas;  but  the  common 
council  of  said  dty  stall  have  tbe  power  to 
Increase  the  police  force  at  any  time  to  any 
number  recommended  by  the  board  of  police 
eommissiwem;  and  said  commlsslonen  may 
reduce  tbe  present  ta  any  future  nnmber  of 
police,  as  experience  may  warrant.**  In  that 
sentence  tbe  power  Is  given  to  the  common 
council,  on  recommendation  of  the  board,  to 
increase,  and  to  the  board  to  reduce,  the 
numbOT  of  the  force.  Tlie  power  committed 
to  ttie  council  la  of  the  same  natme  as  that 
committed  to  tbe  board — ^the  one  to  increase, 
tbib  otb«r  to  reduce.  Surely  it  was  not  In- 
tended to  give  the  eonncU  the  power  to  in- 
crease adding  certain  tndtriduals  of  ito 
selection  to  the  force;  no  more  can  It  be 
■aid  that  it  was  intended  to  give  tbe  board 
power'to  reduce  tiy  discharging  individuals. 
It  meant  that  the  council  by  ordinance 
riiould  have  tb»  vower  to  say  ttiat  hoeaft- 
er  the  police  force  of  tbe  dty  shall  contain 
so  many  men,  and  in  like  manner  the  board 
shall  by  resolution  say  that  hereafter  tbe 
force  shall  consist  ot  only  ao  many  men. 
Tbe  power  conferred  by  the  act  Is  of  the 
same  nature  in  each  case,  and  Is  to  be  tter- 
dsed  in  the  same  or  similar  manner. 

Fortbo'  down  in  the  same  section  Is  this: 
'The  irallcemra  shall  be  employed  to  serve 
toe  three  years,  and  be  sul^ect  to  ranoral 
only  for  the  cause  after  a  hearing  the 
board,  who  are  hereby  invested  with  exclu- 
sive jurisdiction  In  tbe  premises."  That  sen- 
tence is  emphatic  and  Ite  object  cannot  be 
mistaken.  It  Is  derigned  to  confer  an  Im- 
portant and  valuable  right  oa  tiie  policemen, 
^e  right  tiiere  conferred  is  not  visionary, 
but  very  substantial.  It  means  tbat  the  po- 
liceman does  not  bold  bis  office  at  tbe  mere 
will  of  the  commlsslonen,  and  It  means  that 
they  shall  not  dlschazge  him  exc^t  for 
cause,  aftw  due  trlaL   Bat  If  Uie  commit 


rionm,  under  tiie  name  of  reducing  tb» 
force,  have  the  power  to  discharge  an  Indi- 
vidual, of  wbat  value  Is  the  clause  In  the 
statute  saying  that  a  policeman  shall  not  be 
discharged  except  tm  cause  after  trial?  If 
toe  ctmstruetion  i^voi  the  clause  conferring 
the  power  to  reduce  tbe  force  by  tbe  major- 
ity opinion  Is  correct  tben  the  poUoenun.  to 
absolute  at  0ie  mwoy  ot  toe  board  of  com- 
mlsslona^  and  the  clause  iMsaylng  to  give 
him  a  right  to  serve  his  term  unless  npcrn 
ehargn  and  conviction  is  set  at  naught: 

It  is  a  rule  that  a  statoto  should  be  so 
construed  as  to  give  9ttoet  to  all  its  parte  if 
possible.  If  we  construe  the  clause  empow- 
ering toe  board  of  oomml8si(m«B  to  reduce 
toe  force  to  mean  tiiat  it  may  t^  resolution 
or  other  propor  form  say,  to  ^ect,  tbat  here- 
after tbe  police  force  shall  consist  of  only 
so  many  men  to  the  same  way  toat  toe  com- 
mon council  may  say  that  It  riiall  be  tomas- 
ed  to  so  many  men,  then  it  is  to  pMfect  bar- 
mony  with  the  clause  confenrlng  on  the  po- 
liceman the  rl^t  to  remato  for  his  tnrm,  un- 
less dtemlssed  for  cause  after  due  trtal. 

In  my  opinion-  the  relators  were  unlaw- 
fully dlscha^ed,  and  toey  are  entitled  to  the 
relief  prayed. 


STATE  ex  rel.  CHICAGO,  B.  &  Q.  R.  OO. 
V.  BLAND  «t  al.,  Judges  (two  cases). 

STATE  ex  rel.  CHICAGO  &  A.  RT.  CO.  v. 
SAME. 

(Supreme  Oonrt  of  Missouri.    Juie  1,  190&> 

1.  OlVXL  CONTEICP^RlOHT  OV  APPUI- 

Under  Rev.  St  1800,  {  2696,  dedarinx  that 
In  all  cases  of  final  judgment  rendered  upon  any 
indictment  an  appeal  to  the  Sopreme  Ooart 
shall  be  allowed  the  defendant  if  applied  for 
during  the  term  at  which  sncli  jadgmmt  Is  ren- 
dered, a  complaint  informing  the  coort  of  the 
violation  of  an  Injonctlon  Is  not  an  Information 
or  indictment,  and  a  Jadgment  rendered  there- 
on Is  not  appealable  nnder  the  section  dted. 

2.  SAMB— FinXI,  JUDOUKT. 

Certain  ticket  brokers  were  enjoined  from 
dealing  in  the  retnm-trip  part  of  a  certain  class 
of  railroBd  tickets.  They  violated  the  injunc- 
tion by  selling  some  of  snch  tickets,  and  com- 
plainants In  the  injnnction  suit  institated  pro- 
ceedinss  to  have  them  punished  for  contempt. 
Rev.  St.  1800,  I  806L  provides  that  anv  party 
aggrieved  by  any  judgment  in  any  dvll  cause 
from  which  an  appeal  Is  not  prohibited  by  the 
Constitution  may  ap|»eal  from  any  final  judg- 
ment in  the  ease.  Section  1616  provides  that 
every  court  of  record  shall  have  power  to  pun- 
ish as  for  a  criminal  contempt  wlllfnl  disobe- 
dience of  any  process  or  order.  Section  2617 
limits  the  puniBbmeot  which  may  be  inflicted 
for  contempt,  and  the  folIowlnK  section  pro- 
vides that  contempts  committed  In  the  pres- 
ence of  the  court  may  he  punished  summarily, 
but  in  other  cases  the  party  charged  shall  be 
notified  of  tbe  accusation,  and  ^ve  a  rea- 
sonable time  to  make  bis  defense.  BeJd,  that 
the  order  adjudging  the  brokers  guilty  of  (mkl- 
tempt  was  a  final  judgment  in  a  dril  eauaew 
appealable  under  section  806. 

InBanc^  Three  separate  proceedfngs  to  pro- 
faibltlmi  by  the  state  on  toe  relation  of  the 
Chicago,  Burlington  A  Quincy  Railroad  Oom- 
pany,  the  Chicago  ft  Alton  Railway  Oom> 
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pany,  and  the  Chicago,  Burlington  &  QqIdct 
Railroad  Company  against  Cbarlee  0.  Bland 
and  others,  aa  the  Judges  of  the  St  Louis 
Oonrt  of  Appeals,  to  prevent  resiwndents 
from  proceeding  fartber  with  appeals  to  the 
court  mentioned  from  orders  adjudging  Her- 
man Schabacb  and  another  guilty  of  con- 
tempt In  disobeying  an  injunction  issued  in  a 
ndt  by  relators  against  said  Schubacb  and 
•notbw.  Preliminary  rule  discharged  and 
writ  denied. 

Johnson,  Allen  ft  Richards  and  Martin  L. 
Clardy,  ftn-  relator  Ohicago,  B.  &  Q.  R.  Ga 
Edward  8.  Robert,  Douglas  W.  Robert  and 
Uartln  L.  Clardy,  for  relator  Chicago  ft  A. 
By.  OOb  Chester  H.  Krum,  Edward  J.  O'Brl- 
eo,  and  Hairy  W.  Bond,  for  re8p<nidaitB.  Hc- 
Kelghan.  Wood  &  Watts  and  J.  IL  Dlddnson, 
amid  cnrliB, 

LAUM.  J.  In  1903  the  Burlington '  Com- 
pany commenced  two  proceedings  in  equity  In 
the  drcvit  court  of  St  Louis,  one  against 
Scbabach  and  one  against  Glldersleere,  and 
the  Alton  Company  also  commenced  In  said 
court  Its  proceeding  In  equity  against  Qllder- 
sleeve,  the  life  of  each  bill  being  for  Injunc- 
tlve  relief  restraining  said  Schubach  and  011- 
dersleeve  from  dealing  in  the  return-trip  part 
of  a  certain  class  of  railroad  tidceta  Issued 
BeTwallj  by  relators  to  accommodate  travel 
to  and  from  the  Louisiana  Purchase  BxpoU- 
tioD  at  St  Louis,  and  sold  at  reduced  price 
In  consideration  of  being  nontransferable. 
See  a  case  on  all  fours,  Schubach  r.  McDon- 
ald, 179  Ho.  163,  78  S.  W.  1020.  65  L.  R.  A. 
136,  101  Am.  St  Rep.  452,  where  the  aver- 
ments and  a  copy  of  a  similar  bill  are  set 
forth  with  particularlt7.  Such  proceedings 
were  had  In  each  of  said  causes  as  result- 
ed in  temporary  restraining  orders  against 
said  defendants  severally.  While  said  tem- 
porary injunctions  were  in  force,  and  after 
they  had  been  served  upon  defend&nts,  plain- 
tiffs Ui  said  suits,  relators  bere,  in  their  own 
several  names  and  through  their  own  counsel 
filed  In  said  circuit  court  during  its  June 
term,  1004,  verified  complaints  in  said  caus- 
es, causing  the  court  to  be  Informed  that  said 
Glldersleeve  and  Schubach,  after  injunction 
bonds  filed  and  approved,  and  after  service  of 
the  preliminary  restraining  orders,  violated 
the  terms  thereof  by  carrying  on  the  business 
of  ticket  brokerage  by  buying,  selling,  and 
dealing  in  World's  Fair  mileage,  excursion 
and  passenger  tickets  and  return  coupons 
thereof,  and  commutation  passenger  tickets 
or  return  coupons  thereof,  which  were  and 
bad  been  issued  by  the  plaintiffs  severally  for 
passage  over  their  respective  railroads,  which 
Bald  tickets  were  sold  below  r^ular  sched- 
ule rates  and  under  contracts  with  tiie  orig- 
inal purchasers  entered  upon  such  tickets 
and  signed  by  the  original  purchasers  mak- 
ing them  nontransferable  and  void  in  the 
hands  of  any  other  person  than  such  original 
purdiBMn.  Said  complaints  also  caused  the 


court  to  be  Informed  of  divers  and  sundry 
specific  instances  of  violations  of  said  orders 
In  names,  tickets,  dates,  and  amounts,  and 
prayed  the  court  to  make  an  wder  requiring 
said  Schubach  and  Glldersleeve  to  appear  and 
show  cause  why  all  and  every  of  them  should 
not  be  punished  for  contempt  of  court  in  vio- 
lating said  Injunction.  Thereupon  Gllder- 
sleeve and  Schubacb  were  ordered  <dted  to 
appear  and  show  cause,  and  they  appeared 
and  filed  returns  through  counsel.  There- 
upon the  matter  of  said  complaints,  citations, 
and  returns  came  on  for  hearing,  and  there- 
after the  court  entered  its  Judgments,  finding 
and  adjudging  Schubach  and  Glldersleeve 
guilty  of  contempt  and  adjudging  Gllder- 
sleeve in  one  case  to  be  committed  to  and  be 
Imprisoned  in  the  common  jail  In  the  city  of 
St  Louis  for  a  period  of  80  days  from  2 
o'clock  p.  m.  on  the  2d  day  of  August,  1904, 
until  12  o'clock  p.  m.  on  the  Ist  day  of  Sep- 
tember, 1901,  or  until  he  be  discharged  ac- 
cording to  law ;  and  In  the  other  case  adjudj^ 
Ing  him  to  pay  to  the  sheriff  of  the  city  of  St 
Louis  for  the  use  of  the  public  schools  the 
sum  of  $300,  together  with  tbe  costs  incurred 
in  the  proceeding,  before  the  let  day  of  Oc- 
tober, 1904,  and,  if  said  fine  and  costs  be  not 
paid  by  the  Ist  day  of  October,  1004,  that  the 
body  of  said  Glldersleeve  be  attached  by  the 
said  sheriff,  and  that  said  Glldersleeve  be 
committed  to  and  Imprisoned  in  the  common 
jail  In  the  city  of  St  Louis  for  a  p^lod  of 
80  days  from  fhe  1st  day  of  October,  1904,  or 
until  he  shall  be  discharged  according  to  law ; 
and  in  the  other  case  adjudging  Schubach  to 
pay  a  fine  of  |2S0  and  the  costs  of  the  pro- 
ceeding, to  be  paid  to  the  clerk  of  said  court 
fwthwlth  to  the  use  of  the  public  schools, 
and,  if  said  fine  is  not  paid  forthwith,  then 
the  said  Schubach  to  be  committed  to  and 
imprisoned  in  tbe  common  Jail  in  the  dty  of 
St  Louis  until  such  fine  is  paid ;  and  further 
adjudging  said  Schubach  to  be  committed  to 
and  imprisoned  In  the  common  jail  in  the 
dty  of  St  Louis  for  a  period  of  10  days,  or 
until  he  shall  be  discharged  according  to  law 
— execution  being  stayed  until  October  2d. 
Afterwards  proceedings  were  had  in  all  said 
contempt  cases,  whereby  tbe  Honorable 
Charles  G.  Bland,  one  of  respondents,  as  a 
judge  of  the  St  Louis  Court  of  Appeals, 
granted  appeals  to  the  St  Louis  Court  of 
Appeals,  approved  recognizances  tendered, 
and  stayed  all  proceedings  pending  said  ap- 
peals. Thereupon  relators  filed  here  their 
three  several  suggestions  for  prohibition  In 
substantially  common  form,  setting  forth  tbe 
pendency  of  the  Injunction  proceedings  In  tbe 
St  Louis  circuit  court,  the  Issue  of  tbe  tem- 
porary restraining  orders,  tbe  flUng  and  ap- 
proval of  tbe  iDjunctlon  bonds,  the  service  of 
the  restralnli^  orders,  the  complaints  caus- 
ing tbe  court  to  be  informed  of  tbe  violation 
of  said  orders,  the  dtatlona  and  rules  to  show 
cause,  the  returns  to  said  rules,  the  hearings 
had  thereon  In  said  circuit  court  the  several 
judgmtfits  finding  said  Schubach  and  Gilder- 
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sleeve  contemners  and  adjudging  fines  and 
imprlmoments  against  tbem,  the  granting  of 
appeals  hj  Judge  Bland,  and  then  (selecting 
one  as  a  sample  of  all),  the  petition  proceeds 
as  follows.  In  part:  "Said  petitioner  fnrtber 
states  that  the  proceedings  Institated  as 
aforesaid  by  the  Honorable  Charles  C  Bland, 
Richard  li.  Ooode,  and  Albert  D.  Norton!, 
Judges  as  aforesaid,  of  the  St  Louis  Court  of 
Appeals,  are  a  direct  encroachment  upon  the 
author!^  and  Jurisdiction  of  the  circuit  court 
of  the  city  of  St  Louis,  in  that  no  appeal  was 
allowable  from  any  order  In  contempt  there- 
of, or  commltttng  any  person  for  contempt  of 
court  in  dls(^eylng  an  order  of  said  St  Louis 
drcnlt  court,  and  that  under  the  Constitution 
and  the  laws  It  is  made  the  care  of  tills  conrt 
that  the  said  Hon.  Charles  C  Bland,  Hon. 
Blchard  L.  Ooode,  and  Hon.  Alb^  D.  Nor- 
ton!, Judges  of  the  St  Louis  Court  of  Appeals 
aforesaid,  and  the  said  St  Louis  Court  of 
Appeals,  keep  within  the  bounds  and  limits 
of  the  jurisdiction  prescribed  to  them  by  the 
laws  of  the  state;  and  that  the  St  Louis 
Court  of  Appeals  has  no  jurisdiction  In  said 
matter,  for  the  reason  that  thm  Is  no  law 
providing  for  an  appeal  from  a  judgment  for 
contempt"  On  the  filing  of  said  petitions  for 
prohibition  and  an  exhibition  here  of  exem- 
plifications of  the  records  of  the  Circuit  Court 
and  of  Judge  Bland's  orders  granting  ap- 
peals, this  court  Issued  a  preliminary  rule  to 
show  cause  !n  each  case.  Thereafter  re- 
spondents filed  their  returns  to  said  rules 
in  common  form  as  follows:  "Now  come 
Charles  C.  Bland,  Richard  L.  Goode,  and  AI- 
h»t  D.  Nortoni,  and,  making  return  to  the 
writ  of  prohibition  herein,  show  unto  the 
conrt  here  that  in  the  matter  concerning 
which  th^  have  been  dted.to  appear  they 
proceeded  with  and  were  proceeding  In  the 
proper  exercise  of  the  appellate  Jurisdiction 
in  such  matters  conferred  upon  them  by  law, 
knd  that  there  Is  no  valid  reason  In  law  why 
the  rule  heretofore  made  upon  them  should 
be  made  absolute.  Wherefore  they  prs^  that 
the  said  rule  may  be  discharged."  Tbe  caus- 
es were  heard  together  in  this  court,  were 
argued  orally  distinguished  counsel  with 
candor  and  ability,  and  sutmltted  on  briefs, 
tn  which  the  only  question  presented  is 
whether  a  Judgment  of  a  mperloT  court  of 
record,  fining  and  Imprisoning  a  defendant 
for  violating  a  temporary  injunction,  is  ap- 
pealable. 

If  such  Judgment  be  not  appealable,  then 
the  attempt  of  the  St  Louis  Ooort  of  Appeals 
to  draw  to  Itself  Jurisdiction  is  in  excess  of 
Its  power,  and  the  writ  will  lie.  If,  pa  con- 
tra, Buch  Judgment  be  appealable,  then  tbe 
St  Louis  Court  of  Appeals  has  jurisdiction, 
and  is  proceeding  within  the  constitutional 
orbit  of  its  power,  and  the  writ  will  not  lie. 
This  court,  ex  gratia,  permitted  the  Illinois 
Central  Railroad  Company,  through  Its  coun- 
sel, McEeigban,  Wood  A  Watts,  to  appear, 
file  a  brief,  and  argue  wally,  amid  curlee. 

It  may  simpllCy  and  aid  the  consid^^tlon 


of  tbe  case  to  state  the  several  contentlonB  of 
counsel  thus:  By  relators*  counsd  proper  It 
is  contraded  that  not  only  Is  there  no  statute 
allowing  a  contemner  an  appeal  from  a  Judg- 
ment finding  him  guilty  of  contempt,  but  that, 
if  such  statute  exist,  It  Is  nnconstltntlonal. 
in  that  by  submitting  audi  matter  to  review 
In  another  conrt  it  would  Impinge  upon  tt» 
taiharent  common-law  power  of  a  siq)erl<« 
court  of  record  to  punish  tor  contonpt  ^ 
one  of  the  counsel  ai^>earii%  amicus  curlie 
it  is  conceded  that  a  statute  allowing  an  ap- 
peal in  audi  case  would  be  oonstltatlonal,  bat 
it  Is  contended  ttuit  no  such  statute  exists 
In  this  state.  By  respondoits'  counsel  it  is 
conceded  that  the  right  to  an  appeal,  if  any, 
must  be  ijieUed  out  In  the  statute ;  and  It  is 
oomtaided  that  when  snch  rig^t  Is  so  located 
no  constitutimial  or  inherent  right  In  a  lover 
court  Is  interfered  with  In  giving  It  force; 
and,!  furthermore,  respondents*  counsel  put 
their  finger  on  statute  law,  which  they  Insist 
grants  the  right  to  appeal. 

Contempts  have  been  divided  Into  dvU  : 
and  criminal.  Into  direct  and  oonstmctlve, 
into  contempte  whldi  affect  alone  the  dig- 
nity of  tbie  court  and  those  which  affect  the 
benefldal  rights  of  a  pari;  litigant,  and  there 
Is  a  class  of  contempts  in  whidi  both  ele- 
ments appear.    There  are  many  contempts 
whldi  are  punishable  as  crimes  malnm  in 
Bfi,  and  others  malum  prohibitum,  and  whidi 
are  of  anch  a  dual  sort  as  to  subject  to  pun- 
ishment by  distinctively  criminal  process  as 
well  as  by  contempt  proceedings.   In  many 
cases  contempte  are  designated  as  "crimlpar* 
where  an  attempt  at  dasslflcatlon  may  not 
have  been  in  mfnd,  but  the  court  had  In 
view,  by  tbe  use  of  the  word,  merely  an 
epithet  wbldi  might  fill  a  wholesome  office 
as  a  deterrent   An  elimination  of  the  au- 
thorities will  show  that  tbe  line  of  donar- 
cation  between  the  dliferent  classes  of  con- 
tempts is  often  shadowy,  and  doea  not  run 
true,  and  that  tbe  learning  on  the  question 
abounds  with  fine  as  well  aa  superfine  dis- 
tinctions. It  will  be  found,  foriiier,  that  the 
earliw  decisions  in  some  of  the  statee  re- 
lating to  the  r^t  of  review  in  an  appellate 
conrt  in  contempt  cases  have  been  somewhat 
modified  by  a  Judicial  indlnation  towards 
dIscovertDg  reasons  in  favw  of  review  in 
constructive  or  indirect  ctrntempte.   It  will 
be  found,  too,  that  the  earllw  doctrine  of 
the  Supreme  Court  of  the  United  States,  de- 
nying the  right  of  appeal  or  writ  ot  error  in  : 
contempt  cases,  has  been  modified  by  ezj^^ss 
statute,  and  this  modification  haa  been  recog^  : 
nlzed,  and  the  statutes  glvm  effect  in  the  ' 
later  ded^ons  of  that  trlbunaL   It  will  be 
found,  also,  that  where  no  statutory  right 
of  appeal  existe  or  writ  of  error  lies,  appel- 
late couriB  have  been  astute  and  diligrait  in 
granting  relief  by  Inspecting  records  under 
write  of  certlwari  or  habeas  corpus.  See, 
tot  instance,  Ex  parte  O'Brlrai,  127  Mo.  477. 
30  S.  W.  1S8;  State  v.  Leftwicb,  41  Minn. 
42,  42  N.  W.  088;  In  re  Watte  *  Sacha,  180 
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U.  S.  1,  23  Sup.  Ct  718.  47  L.  Ed.  033.  And, 
lutly,  it  will  be  fotmd  tbat  the  rlffht  of  ap- 
peal hag  been  granted  In  many  states  of  this 
Union  in  Indirect  oont^pt  cases,  and  tbat 
no  respectable  anUiority  exists  expressly  de- 
claring Boch  statutes  nnconstitutlonal,  In- 
operatiTe.  or  void,  although  the  point  bos 
been  many  times  prened  by  ripe  counsel  be- 
fore great  Judges. 

Anthorltles  covering  the  whole  range  of 
the  common  and  statute  law  on  the  subject 
of  contempts  have  been  indnstriously  collated 
counsel,  and  may  be  found  dted  in  their 
briefs.  In  may  be  possible  the  last  word  faaif 
not  heen  spoken,  but  it  would  not  advance 
any  interest  of  thp  sdoice  of  JnrlspmdHice 
to  now  assume  the  bootlesa  task  of  imdertak- 
ing  to  dlsUngolsh  the  cases,  to  discriminate 
between  them,  or  strlTe  to  harmonize  them, 
whoi  possible,  or  point  out  their  discordant 
notML  It  la  settled  law  that  every  constl- 
tntlonfll  court  of  common-law  Jurisdlt^on 
has  fb»  inherent  power  to  pnnlsb  fOr  cm- 
tempt,  and  cannot  be  shorn  of  mch  power  by 
statute.  It  is  settled  law  that  contempt  cas- 
es are  ani  generis,  that  one  court  may  not 
try  a  case  of  contempt  against  another,  that 
contempt  proceedings  are  summary,  that 
ttier«  Is  no  constitutlcmal  right  to  trial  by 
Jnrr,  and  that  no  change  of  venue  will  lie. 
Bat  the  right  to  have  a  review  of  a  con- 
viction for  Indirect  contempt,  committed  by 
disobeying  an  order  made  in  a  paiding  civil 
case  and  punished  in  a  lower  court,  by  appeal 
or  writ  of  error,  la  a  different  pn^raeltlon. 
and  one  by  no  means  new  in  HIssonrL  In 
considering  it  It  may  be  assumed  as  elonen- 
tary  that  the  right  of  appeal  In  Mvil  cases 
did  not  exist  at  common  law,  and  is  a  mere 
ereatnre  of  statute;  and  this  Is  tme  of  the 
r^fat  of  appeal  In  criminal  cases  as  welL 
State  V.  Thayer.  158  Mo.  86.  68  B.  W.  IZ 
The  atatnte  providing  for  appeals  in  criminal 
cases  (section  2600,  Rev.  St  1899)  reads:  "In 
all  cases  of  final  judgment  rendered  upon  any 
Indictment,  an  appeal  to  the  Supreme  Court 
shall  be  allowed  the  dtfendant  if  applied 
Cor  during  the  term  at  which  such  Judgment 
Is  radered.**  It  will  be  seen  at  a  glance 
tbat  an  appealable  Judgment  In  a  criminal 
case  Is  Umlted  to  a  final  ooe^  and  to  one 
rendered  upon  an  •'indictment"  This  seo 
tfon  was  held  not  to  allow  an  appeal  t»un  a 
final  conviction  on  an  Informatlm.  State  v. 
Brown,  153  Mo.  578,  65  S.  W.  7ft  Subse- 
quently the  latter  case  was  overmled  In  banc 
(State  V.  Thayo-,  supra).  In  which  it  was 
held  that  the  above  section,  read  with  otber 
scKtitms  of  the  C!ode  of  Criminal  Procedure, 
should  be  construed  as  allowing  an  appeal 
from  a  conviction  on  an  Inftirmatlon.  Now, 
In  rqwated  adjudications  we  have  defined 
the  WOTd  'information"  as  used  to  our  Con- 
stitution and  lam.  See,  for  example,  State 
V.  Kyle,  106  Mo.  287,  65  S.  W.  768,  66  L.  R. 
A.  lis,  to  which  we  said:  The  t^ma  Infbr^ 
matlon'  and  Indictment'  as  nned  to  the  Con- 
stitatlon,  are  to  be  onderstood  to  their  «nn- 
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m(m-law  sensa  Bx  parte  Slatw,  72  Ma  102; 
State  V.  Kelm,  79  Mo.  515.  In  the  Eelm 
Case  it  was  held  that  the  term  'toformatlon,' 
as  used  to  article  2  of  section  12  of  the  state 
Constitution  of  1876,  was  to  be  understood 
In  its  common-law  sense;  that  Is,  a  criminal 
charge  which  at  common  law  Is  presented  by 
the  Attorn^  General,  w.  If  that  office  Is 
vacant  then  by  the  Solicitor  Genial  of  Eng- 
land, and  to  this  state  by  the  prosecuting 
attorneys  of  the  respective  counties,  who 
exercise  the  same  powers  as  are  exercised 
by  the  Attorney  Genwal  or  Soli<dtor  Goiqrst 
ot  Bt^land— that  Is,  the  power  to  pnaeat  to- 
formaticHis  under  their  official  oaths."  It  is 
obvious  that  by  no  sort  of  allowable  legal 
construction  can  the  complalnta  to  these 
es  informing  the  court  of  the  vtolatlons  of 
Ita  toJnncUons  (loosely  termed  '*lnforma- 
tlons,"  and  colloquially  spoken  of  as  such) 
be  read  to  mean  "informations''  or  "indict- 
ments" under  die  foregoing  definition  and 
the  precision  satisfactory  to  the  l^al  mtod, 
and  it  follows  that  if  proceedings  agatost 
Gildersleeve  and  Schubach  are  to  be  consid- 
ered criminal  cases  to  the  technical  soise^ 
ihea,  whatever  their  remedy.  It  cannot  be  by 
appeal. 

But  this  view  falls  short  of  disposing  of 
the  matter.  Tnrnlng  to  tbe  statote  upon  dvtt 
appeals  (section  800,  Rev.  St  1899),  the  per- 
tinent part  reads:  "Any  party  to  a  suit  ag^ 
grieved  by  any  Judgment  of  any  circuit  court 
to  any  civil  cause  frcrm  which  an  appeal  Is 
not  prohibited  by  the  Otmstltotion,  may  take 
his  appMl  to  the  court  having  appellate  Ju- 
risdiction, from  *  *  *»  or  from  any  final 
Judgmmt  to  the  case.  *  *  *"  And  the 
question  at  once  arises  vrtietfaer  tiie  <Aaracter 
of  the  Judgmenta  against  Gildersleeve  and 
Schubach  will  permit  them  to  be  brought 
within  the  letter  and  spirit  of  said  section. 
If  they  cannot  be,  it  unerringly  resulta  tbat 
no  right  of  i^peal  exists.  The  subject  of 
contempts  is  recurred  to  to  more  places  tiian 
one  to  our  statutes,  and  provisions  relating 
to  the  same  are  practically  as  old  as  the 
statutes  themselves.  In  the  act  regulating 
the-  granting  of  tojnnctlons,  passed  to 
ruary.  1825  (Rev.  Laws  Mo.  1825,  p.  441,  |  OK 
the  following  appeared:  "Sec.  0.  Be  it  fur- 
ttier  enacted,  that  if  any  person,  against 
whcmi  a  writ  of  Injunctton  shall  be  Issued, 
shall,  after  the  service  thereof,  be  guilty  of 
a  disobedience  to  and  a  breach  of  the  said 
Injunction,  it  shall  be  lawful  for  the  Ju^e 
granting  tbe  same,  or  if  the  same  were 
granted  to  op&x  court  then  tot  any  Judge  of 
that  court  in  vacation,  to  Issue  an  attach- 
ment against  the  said  person  for  a  cimtempt; 
and  upon  his  being  brought  before  the  said 
Judge,  unless  he  shall  disprove  or  purge  the 
said  contempt  the  said  Judge  may,  to  his 
discretion,  commit  him  to  gaol  until  the  sit- 
ting of  the  court  to  whtdli  the  said  tojonc- 
tlon  Is  pending,  or  take  ball  for  his  appear- 
ance In  the  said  court  at  the  next  term  there- 
of, to  answer  for  the  said  cont«npt  and 
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abide  by  tbe  order  of  tbe  court  thereon." 
With  some  immaterial  changes,  the  same  pro- 
Tialan  was  preserved  In  Ber.  St  1835  (page 
814.  S  17).  and  In  Rev.  St  184fi  (page  581.  c. 
61.  S  17),  and  In  Rev.  St  1855  (chapter  128,. 
art  8.  I  17).  In  Rev.  St  1855,  however,  the 
following  significant  clause,  somewhat  Indlc- 
atire  of  tibe  mlschl^  stntctc  at,  was  added 
to  the  section:  "And  In  the  meantime  to  ob- 
serve and  ob^  the  injunction."  Section  17, 
art  8,  c.  128.  Rev.  St  1655,  has  been  carried 
through  the  various  revisions,  and  now  ap- 
pears as  section  8643,  Rev.  St  1809,  under 
the  title  "InJuncUons."  In  1825.  in  an  act 
to  establish  courts  of  Justice  and  prescribe 
their  powers  and  duties,  there  appeared  the 
following  provision  relating  to  contempts 
(Rev.  Laws  Ho.  1825,  p.  274.  i  19):  "Sec  19. 
Be  It  further  enacted,  that  the  several  courts 
aforesaid,  shall  respectively  have  the  power 
to  punish,  by  fine  and  Imprisonment,  the 
officers  of  their  courts  re^wctlvely.  for  their 
ofiBdal  misconduct;  and  all  such  officers, 
parties,  jurors  and  witnesses,  for  any  dis- 
obedience of  process  of  the  court;  and  any 
person  what  soever,  for  any  contempt  by  him 
committed  toward  such  court,  or  for  any  dis- 
orderly or  contemptuous  behavior,  In  their 
presence,  while  in  session,  or  In  any  manner 
obstructing  the  administration  of  Justice, 
and  to  issue  attachments  against  any  person 
ao  offending;  but  in  no  case  shall  the  fine 
CTceed  one  hundred  dollars,  nor  the  Impris- 
onment be  for  a  longer  period  than  thirty 
days,  and  until  the  fine  and  costs  ore  paid." 
The  latter  section,  amended  and  amplified, 
has  been  carried  through  all  the  revisions, 
and  now  appears  as  sections  1816, 1017. 1618, 
1619,  and  162(^  Bev.  St  1889,  which  are  «a 
follows: 

"Sec  1016.  Every  court  of  record  i^all 
have  power  to  punish,  aa  for  a  criminal  con- 
tempt, persons  guilty  of  any  of  the  following 
acts,  and  no  other:  First,  disorderly,  con- 
temptuous or  Insolent  behavior,  committed 
during  its  sitting,  in  Immediate  view  and 
presence,  and  directly  tending  to  Interrupt 
its  proceedings,  or  to  impair  the  respect  due 
to  its  authority;  second,  any  breach  of , the 
peace,  noise  or  other  disturbance,  directly 
tending  to  interrupt  its  proceedings;  third, 
wilful  disobedience  of  any  process  or  order, 
lawfully  issued  or  made  by  It;  fourth,  re- 
sistance willfully  offered  by  any  i>erson  to 
the  lawful  order  or  process  of  the  court; 
fifth,  the  contumacious  and  unlawful  refusal 
to  answer  any  1^1  and  proper  Intmoga- 
tory." 

"Sec  1617.  Punishment  for  contempt  may 
be  fine  or  imprliioniueut  In  tbe  Jail  of  the 
county  where  the  court  may  be  sitting,  or 
both  in  the  discretion  of  the  court;  but  tbe 
fine  in  no  case  shall  exceed  the  sum  of  fifty 
dollars,  nor  tbe  imprisonment  ten  days;  and 
where  any  person  shall  be  committed  to  pris- 
on for  tbe  non-paymmt  ot  any  such  fine,  be 
shall  be  discharged  at  tfw  s]vlratioii  of 
thirty  days." 


"Sec  1618.  Cmtempt  committed  In  the 
Immediate  view  and  presence  of  the  court 
may  be  punished  summarily;  in  other  cases 
the  party  charged  shall  tw  notified  of  the 
accusation,  and  have  a  reasonable  time  to 
make  his  defense." 

"Sec  1619.  Whenever  any  person  shall 
be  committed  for  any  contempt  specified  In 
this  chapter,  tbe  particular  circumstances 
of  his  offense  ahall  be  set  forth  in  tlie  order 
or  warrant  of  commitment" 

"Sec  1620.  Nothing  contained  In  the  pre- 
ceding sections  shall  be  construed  to  extend 
to  any  proceeding  ;Eigainst  parties  or  officers, 
as  for  contempt  for  the  purpose  of  enfcHTclng 
any  civil  right  or  remedy." 

On  tbe  material  question  as  to  whether 
or  not  an  Indirect  or  constructive  contempt 
for  violating  an  Injunctive  process  Is  to  be 
considered  technically  a  criminal  case,  or 
whether  It  is  merely  quasi  criminal,  as  this 
court  held  In  State  ex  rel.  v.  Dillon,  96  Mo., 
loc  dt  02,  63,  8  S.  W.  781,  and  effects  prin- 
cipally the  beneficial  right  of  a  party  lit- 
igant, it  will  be  instructive  to  consider  the 
last  clause  of  section  8643.  Rev.  St  1S99.  viz., 
"and  In  the  meantime  to  observe  and  obey 
the  injunction."  Giving  full  effect  to  that 
clause  makes  It  clear  to  our  minds,  when  read 
In  connection  with  tbe  rest  of  the  sectioo. 
that  while  the  idea  of  punishment  Is  In  the 
eye  of  the  law,  yet  there  is  Injected  the  pres- 
ervation of  the  status  quo  in  favor  of  the 
plaintiff  as.  possibly,  the  gist  and  heart  of 
the  matter.  In  other  words,  tbe  very  life 
and  purpose  of  the  bill  is  to  be  preserved 
by  the  proceeding  In  contempt,  thus  making 
the  contempt  proceedings  ancillary  and  in 
old  of  the  objects  of  the  principal  suit,  while 
at  the  same  time  preserving  the  dignity  of 
the  court  and  the  orderly  administration  of 
Justice.  In  some  of  the  cases  this  is  made  the 
line  of  demarcation  between  civil  and  crim- 
inal contempts.  If  a  forbidden  act  has  been 
wholly  performed  by  the  violation  of  an  In- 
junction order,  if  thereby  it  was  put  out  of 
the  pow^  of  tbe  defendant  to  restore  the 
condition  of  things  existing  at  the  time  of 
the  service  of  the  Injunction,  there  might 
be  room  for  the  conclusion  that  punishment 
for  tbe  violation  could  be  of  no  benefit  to  the 
plaintiff,  and  would  be  considered  solely 
punitive  retribution  for  a  contumacious  In- 
sult to  tbe  court  and  the  majesty  of  the  law. 
This  distlnctiOD  this  court  had  In  mind  In 
Bx  parte  Creusbaw,  80  Mo.  447. 

It  Is  argued  that  the  acts  for  which  Gilder- 
sleeve  and  Schubach  were  punished  were 
completed  acta,  that  they  had  put  it  out  of 
their  power 'to  undo  these  acts,  and  therefore 
the  punishment  meted  out  to  them  was  solely 
for  a  past  offense,  and  affecting  only  the 
dignity  of  the  court;  but  we  are  constrained 
to  think  this  view  too  narrow,  because  the 
relief  sought  by  the  principal  suits  was  di- 
rected to  the  business  of  Schubach  and  Glld- 
ersleeve.  That  business  was  ticket  broker- 
age deaUofc  In  forblddoi  tickets.  Tbe  isolat 
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ed  sale  of  m  few  tickets  was  a  matter  of 
Uttle  pitta  to  plaintiffs.  If  that  were  all  they 
bad  taiTolTed,  the  came,  to  use  a  homely 
saylnff,  was  hardly  worth  the  candle;  there 
was  great  cry  and  little  wool;  the  mountain 
labored  and  bron^t  forth  a  mouse;  but, 
contra,  the  contlnoous  dealing  In  such  tick- 
ets— the  boslnesB  of  bo  dealing — was  the 
Kravamen  of  their  complaints.  This  Idea 
18  canted  forward  Into  the  after-i«roceedlng8, 
and  flitt  Tery  citations  for  contempt  and  tbe 
orders  and  Judgments  of  the  court  finding 
Schnbach  and  Olldersleere  guilty  show  the 
heart  of  the  matter  was  the  Illegal  business 
they  were  carrying  on,  and  the  menace  to 
plaintUTa*  rights  arising  from  this  contlnua- 
tkm.  The  state  did  not,  eo.  nomine^  more 
in  this  mattw.  PlalntUTs,  as  prtTate  dttaens, 
mored.  and  the  prime  object  of  plaintiffs 
in  so  moving  for  dtatlons  for  contempt  and 
In  procuring  convictloas  therefor  was  to  pre- 
sem  1^  life  of  their  injunctions,  and  to  pre- 
vent a  cmtlnuatlon  of  defendants*  illegal 
boslness  ky  putting  defendants  in  terrorem. 

Justice  Breww,  in  Bessette  t.  Cionkey  Oo,, 
1»4  U.  8.  324,  21  Sup.  Ot  066,  48  L.  Dd.  997. 
considers  this  question,  quoting  from  In  re 
Nerltt  U7  Fed.  448.  M  O.  G.  A.  622,  and 
formulates  the  distinction  we  baTe  in  mind 
ttnB:  "Proceedings  fbr  contempts  are  of 
two  dasses,  ttiose  prosecuted  to  preserve  the 
power  and  vindicate  tbe  dignity  of  the  courts 
and  to  punish  for  disobedience  of  their  or- 
ders, and  those  instituted  to  preserre  and 
enforce  the  rights  of  private  putles  to  snits, 
and  to  compel  obedience  to  orders  and  de- 
crees made  to  enforce  tbe  rights  and  admin- 
ister tbe  remedies  to  which  the  court  has 
found  tbem  to  be  entitled.  The  former  are 
criminal  and  punitive  In  their  nature,  and  the 
goremment,  the  courts,  and  the  people  are 
Interested  in  their  prosecntloa  The  latter 
are  dTll.  remedial  and  coercive  in  their  na- 
ture; and  the  parties  chiefly  In  Interest  in 
thdr  ofHidnct  and  prosecution  are  the  Indl- 
vlduaJs  whose  private  rights  and  remedies 
they  were  Instituted  to  protect  or  enforce. 
Thon^Mon  t.  Railroad  Co.,  48  N.  3.  Bq.  106, 
lOe.  21  Atl.  182;  Hendryx  v.  Fltzpatrlck  (G. 
G.)  19  Fed.  810;  Ex  parte  GuIUford,  8  Bam. 

6  G.  220;  Rex  v.  Bdwards,  9  Bam.  A  G.  662; 
People  T.  Court  of  Oyer  and  Terminer,  101 
N.  Y.  247.  4  N.  E.  269,  54  Am.  Rep.  691; 
Phillips  T.  Welch,  11  Nev.  187,  190;  State  v. 
Enlgbt  3  S.  D.  609,  613.  54  N.  W.  412.  44  Am. 
St  Bq».  809;  People  v.  McEane,  7S  Hun, 
154,  lOa  28  N.  T.  Supp.  981;  4  BI.  Gomm.  286; 

7  Am.  &  Eng.  Bncy.  Law,  68.  A  criminal 
contHDpt  involves  no  element  of  perstmal  in- 
jury. It  Is  directed  against  the  power  and 
dignity  of  the  court,  and  private  parties  have 
little.  If  any,  interest  in  tbe  proceedings  for 
Its  punishment  But  If  the  contempt  con- 
stats in  tbe  refusal  of  a  party  or  a  person  to 
do  an  act  which  the  court  has  ordered  falm 
to  do  for  the  benefit  w  the  advantage  of  a 
party  to  a  suit  or  action  pending  before  It. 
and  be  is  committed  until  be  complies  with 
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the  order,  the  commitment  Is  in  the  nature 
of  an  execution  to  enforce  the  Judgment  of 
the  court,  and  the  party  In  whose  favor  that 
Judgment  was  rendered  Is  tbe  real  party  in 
Interest  in  the  proceedings.  Bee,  also,  Rapal- 
Je  <m  Contempts,  f  21.  Doubtless  the  dis- 
tinctibn  referred  to  In  this  quotation  Is  the 
cause  of  tbe  dlfTerence  in  the  rulings  of 
'various  state  courts  as  to  tbe  rlg^t  of  re- 
view. Manifestly,  If  one  Inside  of  a  court- 
room disturbs  the  order  of  the  proceedings, 
or  is  guilty  of  personal  misconduct  in  the 
presence  of  the  court,  such  action  may  prop- 
erly be  regarded  as  a  contempt  of  court;  yet 
It  is  not  misconduct  In  which  any  individual 
suitor  iB  especially  Interested.  It  is  more 
like  an  ordinary  crime,  which  affects  the 
public  at  large,  and  the  criminal  nature  of 
the  act  is  the  dominant  feature.  On  the 
other  hand,  If  In  the  progress  of  a  suit  a 
party  Is  ordered  by  the  court  to  abstain  from 
some  action  which  is  injurious  to  the  rights 
of  the  adverse  party,  and  he  disobeys  that 
order,  he  may  also  be  guilty  of  contempt  but 
the  personal  Injury  to  the  party  hi  whose 
favor  the  court  has  made  tbe  order  gives  a 
remedial  character  to  the  contempt  proceed- 
ing. The  punishment  is  to  secure  to  tbe 
adverse  party  the  right  which  the  court  has 
awarded  to  him.  Be  Is  the  one  primarily 
interested,  and  if  it  should  torn  out  on  ap- 
peal from  the  final  decree  In  the  case  that 
the  original  order  was  erroneous,  there 
would  be  In  most  cases  great  propriety  In 
setting  aside  the  puntebment  wbldb  was  im- 
posed for  disobeying  an  order  to  which  tlie 
adverse  party  was  not  entitled.  It  may  not 
always  be  easy  to  dassify  a  particular  act 
as  belonging  to  either  one  of  these  two 
classes.  It  may  partake  of  the  characteris- 
tics of  both.  A  significant  and  generally  de- 
terminative feature  is  that  the  act  is  by 
one  party  to  a  suit  In  disobedience  of  a  spe- 
cial order  made  in  behalf  of  the  other.  Tet 
sometimes  the  disobedience  may  be  of  such 
a  character  and  In  such  a  manner  as  to 
Indicate  a  contempt  of  the  court  rather 
than  a  disregard  of  tbe  rights  of  the  adv«-se 
party." 

RefOTlng  again  to  section  806,  Rev.  St 
1899,  and  attending  to  Its  language,  it  will 
be  observed  that  "any  party  to  a  suit  ag- 
grieved by  any  judgment  of  any  circuit  court 
In  any  civil  cause  from  which  an  appeal  Is 
not  prohibited  by  the  Constitution  may  take 
his  appeal  to  a  court  having  appellate  juris- 
diction from  •  •  *  or  from  any  final 
ju^ment  In  the  case.**  It  must  be  admit- 
ted that  Olldersleeve  and  Schubadb  were 
parties  to  a  suit  They  allege  they  were 
aggrieved  by  a  judgment  and  it  must  be  ad- 
mitted it  was  a  final  judgment  end  It  was 
rendered  ancillary  to,  and  hence  substan- 
tially "in,"  a  "dvil  cause."  Construing  this 
statute,  the  St  Louis  Court  of  Appeals  In 
State  T.  H(Hii«-,  16  Mo.  A^.  191,  held  that 
where  a  proceeding  Is  Instituted  by  a  party 
to  enforce  a  dvil  remedy.  It  aasumea  the 
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■mttal  duractolstlcs  of  an  adTersary  pro* 
ceedlng,  and  that  tiie  decldon.  o£  tlie  cour^ 
by  wbatever  name  it  may  be  called,  and. 
whether  It  may  be  In  taror  of  or  againat 
the  accneedi  Bbows  the  essential  characteris- 
tics of  a  fliuU  judgment  dlsposltlTe  of  a  nib- 
Btantlal  right;  and  that,  while  it  is  a  rule 
of  commcHi  lav  inocednre  that  an  appeal 
does  not  lie  ftom  a  Jndgmmt  In  a  proceed- 
ing for  a  criminal  ccmtempl;  yet  It  Is  gen- 
tsnUj  held  tiiat;  whore  a  proceeding  Is  a 
remedial  proceeding  as  for  contempt,  the 
final  judgment  or  order  by  which  the  court 
ends  the  proceeding  and  ezhausta  Ite  Juris- 
diction la  subject  to  a  rerlsltm  by  an  appeal. 
In  State  t.  Bchntider.  47  Uo.  Asp.  660,  Judge 
Romnauer,  after  rerlewlng  the  authorltlM 
and  citing  Ber.  St  1889.  |  2246  iEnow  section 
806,  supra),  said:  "We  must  therefore  con- 
clude that  there  Is  nothing  In  the  mere  fact 
that  the  final  judgment  sought  to  be  re- 
viewed Is  <ni6  In  a  proceeding  for  a  contempt 
which  prevents  its  review  on  appeal  In  this 
state,  where,  as  In  this  case^  the  contmpt 
Is  not  dbect;  and  the  appeal  in  no  way  in- 
termptB  or  d^ys  the  proceedings  In  the 
main  cause."  In  State  t.  Luckiii^r.  79 
Mo.  App.  288,  It  was  said:  "The  poww  to 
punish  contempts  was  deemed  Msential  to 
the  nlstence  and  auttunrlty  of  the  court 
and  hence  granted  as  a  necessary  Inddent 
In  Its  establishment,  and  was  equally  avail- 
able whether  tbo  contempt  was  direct  or 
comitractlve,  or,  as  othwwlse  designated, 
dvU  or  criminal.  In  OXtux  case  the  Judg* 
meat  a  court  of  competuit  Jurisdiction 
was  final  and  conclusive.  Rapalje  on  Con- 
tonpts,  H  21,  22.  In  this  and  many  of  the 
states  the  rule  of  the  common  law  on  this 
subject  Is  not  enforced  In  Its  fall  rigor. 
With  us  appeals  or  writs  of  erm,  though 
not  permitted  hi  eases  of  direct  coatempti^ 
may  be  takoi  from  a  final  judgmmt  In  a 
matter  <^  constructive  contempts  to  comply 
with  an  oxAer  for  the  inspection  of  papers." 
In  Glover  v.  Insurance  Go.,  130  Mo.,  loc.  dt. 
184,  82  &  W.  a04,  this  court,  throngh  Oanti; 
J.,  said:  "It  Is  true  that  every  superior 
ccMirt  of  recrad  at  common  law  Is  the  side 
judge  of  contempts  offered  w  committed  In 
ilB  pmence  against  Its  dignity  and  author- 
ity, and  may  punish  the  same  summarily, 
and  no  other  court  can  review  its  dedsions 
In  Budi  cases,  unless  an  appeal  Is  expressly 
allowed  by  the  statutes;  but  this  prlndple 
is  applicable  only  to  those  direct  contempts 
which  interfere  with  the  wdaly  and  dXec- 
tlve  administration  of  justice  by  judldai  pro- 
ceedings in  which  appeals,  if  sanctioned, 
would  seriously  Impair  the  authtvity  of  the 
court  against  which  tliey  were  committed, 
and  deprive  it  of  that  respect  without  wlilcb 
it  is  Impotent  to  perform  ite  high  foncthm, 
and  has  not  obtained  In  constructive  con- 
tempte  as  In  the  case  at  bar.  Iji  many 
casM  slmilu  to  this  the  right  of  appeal  has 
long  been  recognized  and  sanctioned  in  many 
Jurisdictions,  and  the  necessity  therefor  w* 


think  can  hardly  be  questioned,  If  tppeait 
are  allowable  in  any  case."  Sustaining  the 
doctrine  thus  formulated  the  learned  Judge 
dted  a  fonnidaUe  array  €i  authorities,  to 
which  may  be  added  Muiaber  r.  Tarvln, 
101  Ky.  140,  46  S.  W.  BIS;  Uvingsbm 
Swift,  28  Bxnr,  Frac  1;  State  ex  reL  t. 
Gray  (Or.)  70  Pac.  904;  Strong  v.  Bandwn, 
177  N.  T.  400,  69  N.  XL  721;  Witter  V.  I^ywi, 
84  Wis.  664;  Snowman  r.  Harfwd,  57  Me. 
397;  Bx  parte  Wright  65  Ind.  604;  Wells 
V.  Comnumwealtb,  21  Grat  BOO;  Tnmra  t. 
Commonwealth,  B9  Ky.  Oi  Mete.)  619;  State 
ex  reL  V.  Plwce^  51  Kan.  241,  82  Pac.  924. 

While  the  subject  is  not  free  from  doubt 
and  unbarxassment,  yet  under  the  reasoning 
of  the  foregoing  cases  and  the  liberal  con- 
struction to  be  Applied  to  statutes  penal  in 
their  cbaractw,  and  bearing  In  mind  that 
the  law  does  not  concern  Itsdf  so  moch  vrlth 
mere  names  as  it  does  wiO.  the  essence  of 
things,  and  realizing  that  it  Is  the  glory  of 
our  law  to  be  dlUgent  In  preventing  stealtby 
approacliea  upon  the  Uberly  ot  the  dtlsoi 
and  to  have  a  i^ov  of  generoai  warmth  in 
Ita  presKvaticHu  we  are  persuaded  to  adopt 
the  view  that  the  Jndgmenta  punishing  Qll- 
dersleeve  and  Scfaubach  were  remedial  In 
their  character,  woe  primarily  for  the  ben- 
efit of  rdators,  and  Intended  to  iwsrent  fa* 
tore  encroachments  upon  the  rlglits  cC  re- 
lators Involved  in  the  subject-matter  of  the 
litigation,  and  that  the  right  of  anieal  ex- 
Isted  per  legem  tame  as  from  Judgmmta  In 
dvil  causes;  that  the  punishment  also  re- 
lating to  past  sales  in  isolated  instances^ 
and  also  Involving  the  dl^ty  of  the  court 
below,  should  not  solely  dominate  the  sltna- 
tlm,  make  the  contempta  criminal  in  thdr 
character,  and  prevent  an  appeal. 

It  Is  eloquently  contaoded  hf  conned  that 
to  allow  an  appeal  in  cases  of  this  sort 
would  destroy  the  Inhwent  power  itf  a  su- 
perior court  ot  record  to  ^otect  Itsdf  and 
the  law  fnnn  Insult,  and  would  sidiject  courts 
to  cmtumely  and  snperdttoasneBs,  but  it  la 
not  pcdnted  out  to  us  how  the  Inherent 
power  of  the  court  to  punish  tw  contempt 
is  invidved  In  sustaining  the  tlgbt  review 
in  eonstroctlve  contempts.  Tike  poww  to 
render  Judgment  in  any  matter  within  Ita 
jurisdiction  Is  also  an  inherent  power  o 
which  a  constitntlonal  court  may  not  be 
shorn;  but  the  rl^t  oC  an  appdiate  court 
to  review  tiiat  judgment  whoi  rendered,  and 
annul  it.  If  orroneons,  luu  not  hitherto  been 
allowed  as  any  Impairment  of  the  Inhoent 
power  of  such  court  to  rendo'  It  This  court 
stands  committed  to  the  protection  of  the 
Inherent  powers  of  all  constltotlonal  courte 
to  punish  for  contempt  State  ex  inf.  t. 
Shepherd.  177  Mo.  206,  76  8.  W.  79;  99  Am. 
St  R^.  624.  But  we  are  now  asked  to 
take  one  step  farther,  and  to  hold  that  any 
statute  permitting  a  review  of  a  Jadgm«it 
nisi  in  constructive  contranpt  Is  unconstltn- 
tltmal.  This  step  we  dedine  to  take.  May 
It  not  be  posdble  that  we  may  better  protect 
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fbe  Inherent  powen  of  all  courts  and  tlie  re- 
spect doe  them  and  their  JndgmentB  by  at 
the  same  time  protecting  the  rigbti  of  dtl- 
lena  to  bare  Judgments  subjecting  them  to 
fines  and  Imprisonments  reviewed,  and  re- 
versed It  found  arbitrary  or  otherwise  er- 
roneotisT 

The  preUminaiy  rate  Is  discharged,  and 
the  writ  denied.  All  concur,  ezc^t  BUB- 
GESS,  J.,  not  Bitting. 


BOLINO  T.  ST.  LOUIS  ft  S.  T.  B.  GO. 
(Supreme  Court  of  Hissoari,  DItWou  No.  2. 
June  6,  1906.) 

1.  AppeaI/— GonsTirnnoRAX.  QiJEsnon. 

An  a[q;ieal,  haTiu  (airly  raiiwd  a  constltu- 
tlmol  question,  and  navliv  been  taken  before 
the  question  wsa  settled  by  the  Supreme  Court, 
w!11  be  retained,  and  not  sent  to  the  Court  of 
Appeals. 

2.  Cakkikbs— Spioiai.  Rate  Tickkt. 

The  condition  In  a  railroad  ticket  sold  at 
a  reduced  rata  that  it  will  not  be  food  for  re- 

tom  imssage  unless  the  holder  identifies  himself 
u  the  orlffnal  porchaaer  to  the  ticket  agent  at 
desdnatioa  on  any  d»  within  the  limit  of  21 
days  from  date  ta  wmSe,  and  that  It  will  then 
be  jEood  for  continuous  letum  pasBage,  which 
shall  be  cranmenced  on  date  ox  execution,  as 
poncbed  in  the  right-hand  margin,  is  binding, 
so  that  the  purchaser  haring,  on  arriTing  at  her 
destination,  two  days  after  purchase  of  the 
ticket,  been  identified  by  the  ticket  agoit  at  that 

Slace,  who  then  attested  her  signature  and 
■ted  It  as  of  that  date,  the  ticket  is  not  good 
for  a  return  passage  commencing  several  days 
thereafter,  though  within  the  limit  of  21  days. 

[Ed.  Note.— For  cases  hi  point,  see  tuL  9, 
OenL  Dig.  Carriers,  H  1020-1036.] 

S.  Sahe— ExFiUTioN  or  Tiiib  Limit. 

The  acceptance  of  a  railroad  ticket  by  one 
tit  tiw  connecting  carriers  over  whose  lines  it 
provides  for  passage  does  not  require  another 
of  such  carriers  to  accept  It,  the  tune  tot  using 
It  having  expired. 

4.  Saub— Rioins  or  Pvsohabbb. 

The  fact  that  one  baying  what  she  knew 
was  a  epedal-rate  railroad  ticket  did  not  read 
it  does  not  relieve  her  of  the  effect  of  a  stipu- 
lation, plainhr  printed  on  its  face,  that  return 
passage  should  oe  commenced  on  the  date  that 
she  was  identified,  and  the  ti<^et  was  stamped 
and  ponobed  for  return  pass^n. 

&  SaU— EtZPVLSIOll  or  PASaiNOIB. 

Though  a  railroad  ticket  presented  1^  a 
passenger  does  not  entitle  her  to  pass^,  so 
that,  on  her  being  informed  of  Its  invalidity 
and  refusing  to  pay  fare,  the  condnctor  may 
remove  her,  the  company  is  liable  lor  compen- 
satory damages  for  bis  usinc  unnecessary  and 
InsulBng  laneuage  to  her,  Injuring  her  feelings 
and  homilladng  her. 
0.  Sau. 

Tlie  leaving  of  a  train  by  a  passenger 
whose  tidcet  the  conductor  had  refused  to  ac- 
cept, in  obedience  to  the  conductor's  command 
to  the  porter  to  see  that  she  got  off  at  the  next 
station,  is  an  ejectioo. 
7.  Saks. 

For  a  passenger,  whose  ticket  the  con- 
doctor  had  refused  to  accept,  to  leave  the  train 
of  her  own  accord,  and  against  his  advice  that 
she  remain,  and  allow  him  to  hold  her  baggage 
check  as  security  for  paasage,  to  be  paid  If  the 
<-ompauy  agreed  with  him  that  the  ticket  was 
not  sood.  Is  not  an  ejection. 

5.  Saw— Tickkt  AoBtrr— Mistake. 

Defendsnt  sold  a  tidEOt  over  Its  road  and 
othw  roads  to  0«  and  letui^  providing  that  in 


selling  the  ticket  it  acted  as  agent,  and  was  not 
responsible  beyond  its  line,  and  that  the  return 
passage  must  be  commenced  the  da^  that  the 
passenger  identified  herself  to  the  ticket  agent 
at  C,  and  be  punched  the  ticket.  Beld,  that  the 
ticket  agent  at  C.  was  not  the  agent  of  defend- 
ant, so  as  to  make  it  responsible  for  his  mis- 
take in  poncbins  it  on  her  arrival,  and  telling 
her  that  she  could  use  it  on  a  later  day. 

Appeal  from  Circuit  Cour^  Oreene  Coun- 
ty; Jas.  T.  Neville,  Judge. 

Action  by  Julia  M.  Bollng  against  the  St 
Louis  &  San  Francisco  Ballroad  Company. 
Judgment  for  plalntUt.  Defaidant  appeals. 
Reversed. 

L.  F.  Parker  and  J.  T.  Woodruff,  tot  ap- 
pellant Yaaghan  ft  Coltmne^  toe  respond- 
ent 

OANTT,  J.  This  18  an  action  by  Mrs.  Ju- 
lia M.  Bollng,  who  resides  at  Claremore,  Ind. 
T.,  against  the  defendant  company  fw  dam- 
ages for  being  ejected  from  one  of  Ita  trains 
at  Pacific,  Mo.,  AprU  S,  1900.  The  petition 
alleges  the  purchase  of  a  railroad  ticket 
from  the  defendant  company  at  Joplin,  Mo., 
entitling  her  to  passage  from  Joplln  to 
Cblckamauga,  Oa..  and  return,  and  thm  al- 
leges that  "before  beginning  her  return  pass- 
age said  ticket  was  duly  signed  by  her,  and 
her  signature  witnessed  and  the  same  coun- 
tersigned by  the  agent  of  the  defendantfa 
connecting  line  at  Cblckamauga,  Georgia, 
and  that  at  the  times  hereinafter  stated  said 
ticket  entitled  plaintiff  to  return  over  said 
lines  of  railway  to  Joplln,  Missouri;  that  she 
began  her  return  passage  on  the  6tb  day  of 
April,  1899,  and  on  the  night  of  April  6,  1899, 
at  St  Louis,  Mo.,  she  took  passage  upon  and 
enterea  one  of  the  defendant's  trains  leav- 
ing St  Louis,  the  same  being  a  regular  pas- 
senger from  said  city  of  St  Ix>uls  to  Joplln, 
Bfissouri;  that  near  a  station  of  defendant's 
said  railway,  called  'Padflc,*  and  while  she 
was  rightfully  on  said  train,  the  conductor 
In  charge  thereof  rudely  and  wrongfully  de- 
prived her  of  said  ticket  and  the  use  there- 
of by  taUng  It  up  and  denying  her  transpor- 
tation thereon,  and  wrongfully,  willfully, 
and  Insultingly  expelled  and  ejected  b«r 
from  said  train;  that  in  consequence  ahe  was 
compelled  to  use  the  small  amount  of  mon- 
ey she  had  to  obtain  other  transportation  to 
her  home,  and,  being  among  strangers,  was 
compelled  to  go  without  food  the  next  morn- 
ing,, and  was  put  to  great  expense,  trouble, 
and  Inconvenience,  was  Injured  in  body  and 
mind,  and  suffered  great  shame  and  humil- 
iation, on  account  of  all  of  which  plaintiff 
says  she  has  been  damaged  In  the  sum  of 
five  thousand  dollars."  In  its  answer  the  de- 
fendant admits  It  Is  a  railroad,  and  owns 
and  operates  the  line  of  railways  between 
8t  Louis  and  Joplln,  and  Is  engaged  In  car- 
rying passengers  for  hire  thereon,  but  denies 
each  and  every  other  allegation  In  said  pe- 
tition contained. 

The  evidence.  In  substance,  was:  That 
plaintiff  a  married  lady,  was  a  resldrat  of 
tlie  town  of  Glaremor^  Ind.       on  March 
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20,  1000,  and  on  that  date  went  to  Jc^lln, 
Mo.  She  desired  to  go  to  Ghickamauga,  Oa^ 
to  Tlslt  b«r  sister,  and  bring  back  with  hw 
a  little  niece,  fire  or  six  years  old.  That  sbe 
learned  that  the  Frisco  Road,  the  defendant 
herein,  had  on  gale  at  Joplin,  Mo.,  excursion 
tickets  from  Joplln  to  Ohlckanianga  and  re- 
turn. That  she  endeaTored  to  obtain  one  of 
these  tickets  from  the  agent  at  Claremwe, 
but  was  unable  to  do  so,  and,  desiring  to  see 
Joplln,  she  wait  to  that  d^,  and  there  pur- 
chased one  of  those  excursion  tickets  from 
Joplln  to  Oblckamauga  and  return.  The  tick- 
et was  sold  at  a  reduced  rate.  This  ticket; 
In  large  type,  reads: 

"Good  for  one  first-class  passage  to  Ghick- 
amauga, Georgia,  and  return,  when  officially 
dated,  stamped  and  presented  with  coupmu 
attached  subject  to  the  following  contract: 

"(1)  In  selliog  this  ticket  and  carrying 
batnEOSe  hereon,  this  company  acts  as  agent 
and  la  not  responsible  beyond  Its  own  line. 

"(2)  This  ticket  wlU  be  good  to  leave  Btar^ 
ing  point  only  an  date  of  sale,  as  stamped 
thereon.  It  will  then  be  good  for  going  pass- 
age within  flfte^i  days  from  date  of  sale  as 
per  final  going  limit  punched  In  left  hand 
margin  by  selling  agent. 

"(8)  Stop-overs  will  be  allowed  on  going 
passage  within  the  going  of  fifteen  days.  No 
stop-overs  wUI  be  allowed  on  return  trip. 

"(4)  It  will  XK>t  be  good  for  return  passage 
unless  the  holder  l^ntifies  himself  as  the 
original  purchaser  to  the  satisfaction  of  the 
ticket  agent  at  destination  point  by  signa- 
ture or  otherwise,  on  any  day  within  final 
limit  of  21  days  from  date  of  sale,  as  stamp- 
ed on  back  or  written  below.  It  will  then  be 
good  for  continuous  return  passage  of  the 
original  purchaser,  whldi  shall  be  commen- 
ced on  date  of  execution,  as  punched  In 
right-hand  margin  hereof." 

The  ninth  clause  is:  "Unless  all  the  con- 
>  ditlons  on  this  ticket  are  fully  complied  with. 
It  shall  be  void."  "I  hereby  agree  to  all  the 
conditions  of  the  above  contract  [Signed]  J. 
M.  Bollng,  Purdiasw.  Witness:  J.  A.  Glas- 
sey.  Selling  Agent  Date  of  sale  March  20th, 
1900.** 

The  plaintier  commenced  h&  Journey  from 
Joplln  on  the  20th  of  March,  1000,  and  arriv- 
ed in  Ghickamauga,  Ga.,  on  the  22d,  as  in- 
dicated by  punched  marks  on  the  left-hand 
margin  of  the  ticket.  On  arriving  at  Ghick- 
amauga, Oa.,  on  the  22d  of  March,  and  in- 
tending to  visit  relatives  some  12  miles  In 
the  country,  and  near  Kingston,  on  anothtf 
railroad,  leading  Into  Chattanooga,  Tenn,, 
and  not  wishing  to  return  by  way  of  Ghick- 
amauga, she  Inquired  of  the  station  agent  of 
the  Ghickamauga,  Rome  &  Southern  Rail- 
road (the  last  road  over  which  she  traveled 
to  Ghickamauga)  If  she  could  he  Identified 
nnd  have  her  ticket  stamped  by  blm  at  that 
time  so  that  she  wonld  not  have  to  return  to 
Ghickamauga  for  that  purpose  when  sbe  got 
rendy  to  return  to  her  home.  In  the  Indian 
Territory.   He  assured  ber  that  sbe  could. 


and  thereupon  she  signed  tbe  ticket  before 
tbe  ticket  agent  at  that  place,  and  h*  attest- 
ed ber  signature^  and  dated  the  same  March 
22,  1900.  This  agent  at  Ghlcft^mauga  was 
advised  that  she  had  Just  arrived,  because 
she  called  on  him  tot  her  baggage,  which  It 
appears  bad  not  arrived,  but  bad  been  left 
in  Chattanooga,  when,  at  her  request,  be  bad 
the  baggage  sent  from  Chattanooga  to  Kings- 
ton direct  on  another  road.  When  plaintiff 
got  ready  to  return  to  her  borne,  ahe  did  not 
return  to  Cblc^mauga,  but  atarted  from 
Kingston,  and  went  to  Chattanooga.  Sbe  be- 
gan to  use  her  ticket  for  return  pataage  be- 
tween Chattanooga  and  St  Lcmls,  and  It 
was  honored  by  the  other  railroads  until  she 
reached  St  Louis,  on  April  5,  1000.  On  the 
evening  of  April  6th,  plaintiff  purchased  of 
the  Pullman  Palace  Gar  Company  a  sleeping- 
car  berth  for  herself  and  her  sister  Miss  Da- 
vis, and  tbe  little  niece,  and  was  allowed  to 
pass  throu^  the  gate  at  the  Union  Station 
on  the  presentation  of  ber  ticket  loto 
the  sleeping  car  attached  to  one  of  defend- 
ants passenger  trains,  bound  for  Monett, 
Mo.  The  cMidnctor  of  this  train  was  John 
Glllis.  After  the  train  started,  and  near  Val- 
ley Park,  a  station  some  17  miles  west  of 
St  Louis,  the  conductor,  GUlls,  began  tak- 
it^  up  tickets  in  tbis  sleeping  car.  Plaln- 
tUTs  sister  Miss  Davis  had  her  own  and  tbe 
plaintiff's  said  return  ticket  and,  when  tbe 
conductor  came  to  her,  she  handed  both  to 
him,  and  thereupon  he  pronounced  tbe  tick- 
et invalid.  And  at  this  point  tiiere  is  a  con- 
flict in  the  testimony  as  to  what  occorred 
between  plaintiff  and  tbe  conductor.  The 
evidence  of  the  plaintiff  tends  to  show  that 
after  tbe  conductor  bad  seen  plalntilTs  tick- 
et he  Insinuated  tttat  she  had  not  come  by  It 
properly;  that  he  refused  to  make  any  ef- 
fort to  find  out  whether  the  ticket  was  good; 
that  he  diqiuted  the  plalntifTs  words;  that 
bis  manner  was  rude  and  Insnlting,  and  be 
wound  up  by  confiscating  the  ticket,  and  di- 
recting bis  porter  to  see  that  the  plaintiff  got 
off  the  train  at  Pacific;  that  when  they 
reached  Pacific  the  porter  came  and  got  her 
grips,  and  told  her  this  was  tbe  place  to  get 
oB,  and  that  she,  ber  rister,  and  litUe  niece 
got  off  the  train  and  went  Into  the  stetion 
at  Padflc,  and  plaintiff  purchased  a  tii^et 
to  Monett  and  she  and  her  sister  and  llttie 
girl  took  the  next  train,  and  arrived  at  Mo- 
nett at  the  same  time  and  made  the  same 
connections  for  her  home  in  the  Territory 
that  she  would  hare  made,  had  she  remain- 
ed on  the  train  on  which  she  first  started. 
On  the  part  of  the  defradant,  tbe  conductor, 
GIHls,  testified  that  he  refused  to  take  the 
ticket  because  It  liad  expired  according  to 
the  limitations  printed  thereon,  and  that 
when  he  took  It  he  gave  her  a  receipt  and 
explained  to  her  fully  that  the  rules  of  tbe 
company  prevented  him  from  permitting  her 
to  ride  on  the  ticket  and  that  she  must  pay 
her  fare,  and.  If  she  did  not  have  the  money 
to  do  so,  be  would  take  ber  baggage  check 
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as  security,  and  send  it  to  tlie  general  office 
with  the  ticket,  with  an  «q>]anatlon,  and 
that,  it  It  was  all  right,  on  Teaching  her  des- 
tination, at  Glaremore,  she  could  get  her  bag- 
gage, and,  U  It  was  not  all  right,  she  oonld 
call  at  the  station  In  CSaremore  and  pay  the 
amount  of  fare  and  get  her  baggage;  that 
he  endearored  to  persuade  her  to  do  this, 
and  then  left  her,  and  went  to  the  front  of 
the  train  to  finish  taking  up  tickets,  and  sup- 
posed she  would  rectmslder  and  pay  her  fare, 
though  she  had  posltlTely  refused  to  do  so; 
that  he  was  at  the  front  end  of  the  car  when 
they  reached  Facifl<^  and  did  not  see  her 
leave  the  train,  and  did  not  know  that  she 
and  her  sister  had  left  the  train  until  he 
went  Into  the  sleeper  after  the  train  left  Pa- 
cific; that  he  did  not  direct  the  porter  to  see 
that  ahe  got  off  at  Padflc;  and  that  the 
train  porter  did  not  assist  her  In  getting  off, 
and  had  nothing  whatever  to  do  with  the 
matter.  As  to  this  latter  statement  the  con- 
ductor la  corroborated  by  the  Pullman  c«i- 
dnctor,  who  testified  that  he  told  her  that, 
If  she  Intended  to  get  off,  this  was  Pacific, 
and,  upon  being  Informed  by  her  that  she  in- 
tended to  get  and  take  the  next  train,  he 
and  the  Pullman  porter  assisted  them  off  the 
train,  the  porter  carrying  the  baggage,  and 
he  the  little  girl;  that  neither  Conductor  Oll- 
Us  nor  the  train  porter  were  present  at  the 
time  plaintiff  left  the  train ;  that  he  refunded 
or  transferred  her  Pullman  ticket,  so  ahe 
would  hare  the  full  benefit  of  it  on  the  next 
train.  The  conductor  denied  that  he  used 
any  rode  or  insulting  language  to  the  plain- 
tiff. Miss  Davis  testlfled  that  when  the  con- 
troversy was  going  on  between  her  sister, 
the  plaintia,  and  the  conductor,  she  went 
over  to  where  her  sister  sat,  and  her  sister 
said  to  her,  "The  conductor  says  my  ticket 
Is  no  good,  and  wants  to  make  me  pay  fare," 
and  thereupon  the  conductor  turned  to  wit- 
ness and  began  to  explain  about  scalpers — 
how  expert  they  had  become  in  fixing  up 
tickets  and  fooling  the  conductors — and  she 
aald  to  him,  "That  Is  a  scalper's  ticket?" 
"He  said,  Tes,  madam;*  and  I  says,  'Bo  you 
say  your  agent  did  not  sell  this  ticket  to  her 
at  Joplin?*  and  he  said,  'No,  sir;  be  did  notr 
and  I  said,  Tou  are  not  a  gentleman,  to  dis- 
pute a  lady'a  word  like  that.* "  She  testified 
tliat  his  toae  "was  just  very  Insulting,*'  and 
that  In  this  way  he  accused  her  sister  of  tell- 
ing a  falsehood.  The  evidence  tended  also 
to  show  that,  under  the  rules  of  the  company, 
it  was  the  duty  of  the  conductor  to  refuse 
to  honor  the  ticket,  and  compel  the  passen- 
ger to  either  pay  fare,  or  retire  from  the 
train  at  the  next  station,  and  that  If  he  had 
violated  this  rule  and  accepted  the  ticket,  he 
would  have  had  to  pay  for  it  out  of  his  own 
po^et.  Under  the  instructions  of  the  court, 
the  jury  returned  the  issues  In  favor  of  the 
plaintiff;  allowing  her  $125  as  damages. 
Mne  of  the  Jnro^  concurred  In  this  verdict, 
and  three  wow  against  it  Other  facts  may 
be  noted  in  tbe  eoana  of  the  opinion. 


1.  Under  the  recent  decisions  of  this 
court  in  banc,  and  of  both  divisions,^  had 
this  appeal  been  takra  to  or  transferred  to 
this  court  after  the  decisions  In  Russell  t.  > 
Cray,  164  Ho.  69,  63  a  W.  848.  and  Oab- 
bert  Adm*r,  v.  O.,  B.  I.  &  Pac.  By.  Co., 
171  Mo.  84,  70  S.  W.  891,  In  which  It  was 
held  that  the  amendments  to  article  10  of 
the  Constitution  by  adding  thereto  two  sec- 
tions, to  be  known  as  sections  22  and  28,  and 
to  section  28  of  article  2,  were  duly  and 
legally  adopted,  so  far  as  the  publication  of 
the  notices  of  the  election  and  the  submis- 
sion of  the  same  to  the  qualified  voters  was 
concerned,  this  appeal  should  be  renfanded 
to  the  St  Louis  Court  .of  Appeals,  as  the 
sole  ground  upon  which  it  is  transferred  to 
this  court  Is  that  the  amendment  to  section 
28  of  article  2,  permitting  nine  juroia  In  a 
civil  case  to  make  a  verdict  was  never 
legally  adopted;  but  inasmuch  as  the  appeal, 
when  taken,  fairly  raised  the  constitutional 
question  whether  such  amendments  had  in 
fact  become  a  part  of  the  Constitution,  and 
was  taken  prior  to  the  settlement  of  that 
question  by  this  court  in  the  cases  above 
cited,  we  will  retain  the  appeal  as  properly 
In  this  court;  otherwise  we  wonld  not  Lee 
V.  Jones  (Mo.  Sup.)  79  8.  W.  927;  Carpenter 
T.  Hamilton  (Mo.  Sup.)  84  a  W.  863. 

2.  On  both  sides  It  is  conceded  that  this 
action  is  one  sounding  In  tort  to  wit  the 
wrongful  ejection  of  plaintiff  from  defend- 
ant's train  on  the  night  of  April  6,  1900, 
by  one  of  the  defendant's  conductors  In 
charge  thereof.  The  allegation  as  to  the 
contract  of  transportation,  to  wit  the  tlt^et 
described  In  the  petition,  Is  matter  of  in- 
ducement to-  show  that  plaintiff  was  right- 
fully on  the  train,  and  hence  that  her  ex- 
pulsion was  unlawful.  Book  v.  C,  B.  &  Q. 
B.  Co.,  75  Mo.  App.  604;  By.  Co.  v.  Reynolds, 
65  Ohio  St  870.  45  N.  E.  712.  60  Am.  St  Bep. 
706;  By.  Oo4  T.  Roberts.  91  Oa.  SIS,  18  S.  B. 
315. 

At  the  root  of  the  case  lies  the  question 
whether  the  ticket  which  plaintiff  offered  to 
the  conductor  entitled  her  to  passage  on  the 
train,  or  by  Its  terms  had  expired,  and  there- 
fore the  conductor  was  Jnstifled  In  demand- 
ing fare  to  Monett,  and,  upon  plaintiff's 
refusal  to  pay  fare,  to  require  her  to  leave 
the  train.  The  question  Is  by  no  means  a 
new  one.  It  may,  we  think,  be  safely  stated 
that  the  general  mle  Is  that  when  a  passen- 
ger purchases  a  ticket  for  transportation 
from  one  point  to  another  over  the  road  of 
a  common  carrier,  and  pays  full  or  regular 
ordinary  fare,  the  ticket  Is  not  Intended  as 
a  contract  Itself,  but  as  a  mere  token  or  evi- 
dence of  a  contract  which  the  law  creates, 
and  which  lies  behind  the  ticket  In  such 
case  the  law  makes  the  contract  and  reg- 
ulates the  reciprocal  rights  and  dntles  of 
both  carriw  and  passenger,  and  the  ticket 
is  a  mere  token  that  such  contract  exists,  and 
nnder  it  the  passenger  Is  entitied  to  be  car- 
ried to  and  from  the  points  named,  without 
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regard  to  time  limit  printed  npon  It  Ball- 
rooa  T.  O^urner,  100  Tenn.  214,  47  S.  W. 
228.  13  L.  B.  A.  140;  Potter  t.  Tbe  Majestic, 
ep  Fed.  624,  fi  G.  a  A.  iet,-2S  L.  B.  A.  746, 
note;  Watson  t.  L.  &  N.  B.  Go.  (Tenn.),  66 
a  W.  1024,  49  L.  B.  A.  454. 

On  the  otber  band  it  baa  been  b^d  by 
a  nombei  of  tbe  bluest  oonrta  hi  tbe  United 
States,  Including  tbe  Stipreme  Court  of  tbe 
United  States,  tbat  when,  as  in  this  case, 
tbe  ticket  on  its  fiice  purports  to  be  a  special 
contract  of  carriage,  and  is  based  upon  a 
Taluable  conslderatton  (tbat  is  to  say,  sold 
at  a  reduced  rate),  ttieu  tbe  ticket  Itself 
conatltntes  a  contract  of  carriage  betwem 
tbe  parties,  and  tbe  provision  limiting  tbe 
time  within  which'  It  shall  be  good,  and 
providing  that  It  shall  be  stamped  as 
of  tbe  date  when  the  retnm  passage  Is 
commenced,  1^  the  ticket  agent  at  tbat 
place,  and  that  the  holder  of  the  ticket 
must  Identify  himself  or  hers^  to  such 
agent  as  tiie  wlglual  purchasw  thereof,  and 
sign,  the  same  In  bis  presence,  and  the  sign- 
ing and  attestation  must  be  dated  and  indi- 
cated by  punch  marks  on  the  ticket,  and 
Qtat  such  ticket  should  only  be  good  for  a 
contlnuons  retnm  passage  commenced  on 
that  date,  Is  a  reasonable  regulation,  and 
binding  upon  the  bolder  of  such  a  tlc&et 
Thus  In  Mosher  v.  St  Louis,  etc.,  R.  Co..  127 
U.  S.  390,  8  Sup.  Ot  1324,  32  U  Bd.  249,  it 
a^eared  tbat  the  St  Louis,  Iron  Uonntaln 
St  Southern  Ballway  Company  owned  a 
railroad  from  St  Loois  to  Halvem,  Ark., 
and  tbe  Hot  Springs  Ballroad  Company 
owned  and  c^rated  a  railroad  from  Hal- 
Tern  to  Hot  Springs,  Atk.,  and  the  Iron 
Mountain  Company  sold  a  ticket  at  a  re- 
duced rate  of  fare  for  a  passage  from  St 
Louis  to  Hot  Springs  and  return,  and  the 
ticket  contained  stipulations  by  which  the 
pnrchaaer  agreed  that  in  selling  the  ticket 
the  St  LoulB,  Iron  Mountain  &  Southern 
Railway  Company  acted  only  aa  agent  and 
was  not  responsible  beyond  Its  own  line,  and 
that  the  ticket  was  good  for  going  passage 
aHj  five  days  from  the  date  of  sale  stamped 
on  the  back  and  written  below,  and  would 
not  be  good  tot  retnm  passage  unless  the 
holder  Identifled  himself  as  the  original  pur- 
chaser to  the  satisfaction  of  tbe  authorised 
agent  of  tbe  ^t  Springs  Ballroad  at  Hot 
Springs,  Ark.,  within  86  days  from  date 
sale,  and,  \rhen  i^clally  signed  and  dated 
in  (nk  and  dnly  stamped  by  said  agent,  the 
ticket  should  then  be  good  only  five  days 
from  said  date;  and  it  was  expressly  agreed 
that  the  purchaser  would,  whenever  called 
upon.  Identify  himself  to  any  conductor  or 
agent  of  the  lines  over  which  the  ticket  read, 
and  tbat  no  agent  or  employ^  ot  any  of  tbe 
lines  named  In  the  ticket  tiad  any  power  to 
alter,  modify,  or  waive  any  of  the  conditions 
named  on  the  ti^t;  and  It  appeared  that 
the  plaintiff  went  to  Hot  Springs,  and,  with- 
in the  time  limited  by  the  ticket  desiring  to 
return  to  St  Louis,  presented  himself  and 


said  ticket  at  tbe  business  and  tldcet  office 
and  depot  of  the  Hot  Springs  Railroad,  in  Um 
city  of  Hot  Springs,  duriug  business  hours, 
and  a  reasonable  time  beftwe  the  d^arture 
of  its  train  for  St  Louis,  for  the  purj^ose  of 
Idoitifying  himaelt  as  the  original  purcbas^ 
of  said  ticket  and  of  having  the  same  offi- 
cially signed,  dated,  and  stamped  by  said 
agent  but  the  Bot  Springs  Railroad  Com- 
pany failed  to  have  said  agent  thwe  at  any 
time  between  the  time  when  the  plaintiff  so 
presented  himself  and  his  ticket  and  tbe  time 
of  d^tartnre  of  the  train,  whereby,  as  It  was 
alleged,  the  Iron  Mountain  Company  and  its 
agent  and  the  agent  ot  the  Hot  brings 
Ballroad  at  Hot  Springs,  without  any  Just 
cause  or  excuse,  failed  to  Identify  plaintiff  as 
the  original  purchaser,  or  to  offldally  sign, 
date,  and  stamp  said  ticket;  and  tbe  plain- 
tiff ttamnpon  boarded  the  train  of  tbe  Hot 
Springs  Railroad,  and  was  carried  thereby 
to  Malvern,  where  on  the  same  day  be  board- 
ed a  regular  passenger  train  of  tbe  Iron 
Mountain  Company  for  St  Louis,  and,  up(m 
the  conductor  demanding  his  fare,  presented 
his  tldiet  and  Infwmed  the  condoctor  of 
the  fhllure  of  the  agent  at  Hot  Springs  to 
be  at  the  office  so  that  he  could  identify  liim- 
self,  and  offwed  to  sign  bis  avno  and  other- 
wise Identify  himself  to  the  ctmductw.  and 
demanded  to  be  carried  to  St  Louis  by  vir- 
tue of  Ills  said  ticket  but  tbe  conductor  re- 
fused and  put  him  off  tbe  train— it  was 
held  tbat  the  ticket  was  a  valid  contract 
and  binding  upon  the  holder  thereof,  and. 
by  Ito  eiqiress  tmns,  tbe  plaintiff  hod  no 
right  to  a  return  passage  under  the  ticket 
unless  it  txTO  the  stamp  of  the  agent  at  Hot 
Springs,  and  that  such  a  stamp  was  made 
by  the  contract  a  cmidltion  precedent  to  the 
right  of  a  return  passage,  and  no  agent  or 
empl<^  of  the  defendant  was  anthorised 
to  waive  that  condition.  It  was  held  that 
by  the  flrst  condltUm  of  the  contract  the 
defendant  wu  not  responadlhle  beyond  its 
own  line,  and  was  not  responsible  to  plain- 
tiff for  foiling  to  have  an  agent  at  Hot 
Springs;  that  by  the  ctmtract  tbe  agent 
who  was  to  identify  plaintiff  and  stamp  his 
ticket  was  the  agent  ot  the  Hot  Springs 
Railroad  Company,  and  it  was  the  duty  ot 
that  company  to  identify  ^alntlff,  and  not 
the  defendant;  tbat  Uie  conductor  of  tiie 
defeidant's  train  had  no  authority  to  dis- 
pense with  the  want  of  such  stamp,  or  to 
Inquire  into  tbe  previous  drcnmstanees. 
The  rule  announced  in  that  case  was  re- 
asserted in  Boylan  v.  Hot  Springs  Railroad 
Co..  132  U.  8.  146,  10  Sup.  Ct  fiO,  83  L.  Bd. 
200;  and  it  was  further  held  tbat  the  pni^ 
chaser  of  a  ticket  from  a  railroad  company, 
at  a  reduced  rate  of  fare,  for  passage  to  a 
cOTtaln  station  and  back,  containing  a  con- 
tract signed  by  hlmt  that  the  ticket  should 
not  be  good  for  return  passage  unless 
stamped  by  tbe  agent  of  .the  company  at 
tbat  station,  and  tbat  no  ag»it  of  the  com- 
pany was  authorized  to  alter  or  modify  any 
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condition  of  the  contract,  was  boond  by 
those  conditions,  whether  be  knew  them  or 
not,  and  neither  the  action  ot  the  baggage 
master  In  punching  the  ticket  and  checking 
the  plalntifTs  baggage,  nor  that  of  the  gate- 
man  In  admitting  him  to  the  ti'ain,  conld 
bind  the  defendant  to  carry  him,  or  estop  it 
to  deny  his  right  to  be  carried.  To  the  same 
effect,  see  Watson  r.  L.  &  N.  R.  Co.  (Tenn.) 
56  S.  W.  1024,  49  L.  R.  A.  4M;  Edwards  t. 
R  Co.,  81  Mich.  364,  46  N.  W.  827,  21  Am. 
St  Rep.  527;  Bowers  v.  Pennsylvania  Co. 
(Pa.)  27  Atl.  893;  4  Elliott  on  Railroads,  { 
1563,  p.  24S4;  Pennington  T.  P.,  W.  &  B.  R. 
Co.,  62  Md.  95;  West  Md.  R.  Go.  T.  Stocks- 
dale,  83  Md.  ^5,  34  Atl.  880,  and  cases  cited; 
Moses  T.  R.  R..  73  6a.  356.  In  the  last-clted 
case  the  cir  en  instance  noted  by  the  plaintiff 
on  this  appeal,  to  wit,  that  the  St  Louis, 
NashvlUe  &  Chattanooga  Railroad  Company 
acc^ted  plaintiff's  ticket  on  her  return,  and 
waived  the  limitations  as  to  time  in  the  eon- 
tract  was  commented  on  by  Chief  Justice 
JackMHi.  who  said:  "The  ticket  passed  him 
over  two  roads,  but  each  had  a  right  to  stand 
on  the  contract  If  one  passed  talm,  the 
other  was  not  bonnd  thereby  to  pass  him 
also.  In  the  teeth  ot  the  contract  he  had 
made."  See,  also,  Dangerfleld  v.  Railway 
Company  (Ean.  Sup.)  61  Paa  40B;  Comer 
T.  IToley  (Oa.)  26  S.  B.  671;  Abram  t.  Ball- 
way  GomiHUiy,  88  Tex.  61,  18  S.  W.  821;  Ra- 
hilly  T.  Hallway  Company,  66  Minn.  VSS,  68 
N.  W.  853. 

It  to  aasoted,  however,  by  the  plaintiff 
In  tills  case  that  Ibis  line  of  anthority  la 
not  the  law  In  this  state,  and  we  are  dted 
to  HcGinnis  t,  R  R.,  21  Mo.  App.  890,  and 
to  Cherry  t.  Railway  Company,  62  Mo.  App. 
46^  am  anstalnlng  this  eontentloD.  It  is  evl- 
deiit  however,  from  tJie  reading  of  those 
eases,  that  ndttier  of  than  reached  Uie  point 
now  DBder  disensslon.  In  the  Chary  Case 
Uie  passenger  had  purchased  a  flrst-class 
pavenger  ticket,  which  read,  "Good  to  stop 
over  at  all  potnta."  It  was  held  that  this 
Justified  the  paaaenger  In  stopping  off  at  a 
station  short  of  Us  destination,  and  subse- 
quently, wltUn  the  life  of  the  tit^et,  taking 
anotber  tnSn  to  hia  destlDatlon,  and  though 
on  his  presentation  to  the  conductor  of  his 
ticket,  wlHi  notice  of  Us  Intention  to  stop 
over,  the  oonductor  took  up  the  going  coupon, 
and  gave  no  check  or  token  in  lieu  thereof, 
the  paasengMr'a  rights  were  not  affected,  and 
the  aame  conductor,  wltii  a  knowledge  of  all 
flw  tecta,  was  not  JuatUted  tn  ejecting  htm 
from  the  train  on  his  subsequent  resump- 
tion of  his  Journey.  With  that  case  we  are 
entirely  aatlsfled.  Tbe  paaaenger  had  com- 
pUed  with  erery  eraditlon  on  hla  part  and 
bad  Tlcdated  no  rule  ot  the  company,  and  the 
same  ccmdnctor  who  had  wrongfully  taken 
Dp  the  going  coupon  wttbout  preserrinff  to 
the  passenger  any  evidence  of  hla  right  to 
resnnie  hla  joniii^  aftar  the  atc^HiTw,  with 
a  full  knowledge  of  all  the  Cacta  and  a  per< 
sonal   acquaintance  with   the  passenger. 


wrongfully  ejected  him.  In  the  McGInnia 
Case  the  passenger  held  a  return  tl<^t,  bat 
the  date  of  It  was  blurred,  and  the  conduct- 
or was  of  the  opinion  that  there  bad  been 
an  alteration  In  the  date,  and  for  that  rea- 
son refused  to  honor  the  return  coupon;  but 
the  ground  of  recovery  was  that  It  turned 
out  that  the  blurring  of  the  ticket  was  caus- 
ed by  the  defendant's  own  agent  In  dating 
It  when  he  sold  it  and  the  rude  and  offnutve 
and  Insulting  manner  of  the  ctmductor  In 
ejecting  the  plaintiff.  That  case  likewise 
dou  not  reach  the  point  before  us.  In  Hot 
Springs  Railroad  Company  v.  D^oney,  66 
Ark.  177,  46  S.  W.  351,  87  Am.  St  Rep.  918, 
the  authorities  are  collected  with  much  Indua- 
try,  and  the  conclusion  reached  that  the  ef> 
forts  of  the  court  to  reconcile  tbe  conflict- 
ing views  as  to  the  right  of  the  ccmdnctor.  In 
collecting  tickets  and  fares,  to  rely  entirely 
upon  the  face  and  appearance  of  a  ticket 
presented  to  him,  In  determining  his  duty  as 
to  the  acceptance  of  tiie  aam^  had  not  met 
with  any  d^ree  ot  sncceaa.  In  that  caae  It 
was  held  that  notwltiistandliv  the  condTictOT 
had  only  carried  out  the  eompany'B  mlee  and 
regulations,  and  that  they  were  reaaonable^ 
and  he  therefore  was  blamdesa  personally, 
InaBmuch  as  the  company  which  waa  aued, 
through  Ita  ticket  agent;  acting  tot  it,  had 
been  guilty  of  doing  tiiat  which  produced 
the  injury  to  the  plaintiff,  it  was  liable  for 
such  neglect  and  could  not  shield  itself  be- 
hind the  ftilthfnlneas  of  Its  servant,  'tiie  con- 
ductor. We  think  that  decUdon  was  unquea- 
tionably  enrect,  and  was  but  the  applica- 
tion of  the  common-law  of  principal  and 
agent  In  tiiat  case  the  company  waa  r^ht- 
fully  held  responsible  fw  the  natural  and 
reasMiable  craweqaeocefl  of  the  ne^ect  of 
Its  own  agent  But  tiiat  case  doea  not  reach 
the  question  before  na— vhether  the  defend- 
ant company  tn  this  caae  to  reaptmalble  tor 
the  n^lect  of  the  plaintiff  to  read  tiie  con- 
tract on  her  ticket;  and  In  not  complying 
tberewitb,  and  the  mistake  or  negllgmce  of 
the  agent  of  the  connecting  line  at  Chlcka- 
manga,  6a.  It  to  plain  tiiat  no  tmdi  que*' 
tion  was  involved  In  the  Del<mey  Case, 
supra. 

We  have  toborioualy  gone  through  tiie  long 
Hue  of  caasa  dted  to  na  by  reopondent;  and 
find  that  In  moat  of  tiiem  the  action  waa 
dlrectiy  against  the  company  whose  agent 
had  been  guilty  ot  the  neglect  or  n^llgence 
which  produced  the  Inconvmlence  and  Injury 
to  the  paasrager,  ot  th^  were  casea  in 
^Ich  the  tUiket  was  apparentiy  regular  on 
its  face,  and  the  pasaeng^  misled  therein, 
and  various  othor  drcumstances  In  which 
It  waa  held  that  the  defendant  company  waa 
liable  for  the  wrongful  and  n^^Igent  acta 
of  Ito  own  servants;  and.  In  our  opinion, 
without  attempting  a  review  of  all  those 
cases  or  recondllng  them,  we  think  they  are 
cleariy  dlatlngnlshable  from  the  facto  upon 
which  the  case  to  bottomed,  and,  In  our 
opinion,  the  correct  doctrine  to  stated  ta 
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Mosher  t.  Bailwa;.  127  U.  B.  380,  8  Sap.  Ot 
132^  32  L.  Ed.  248,  and  Boylan  t.  Bailroad» 
132  U.  S.  146,  10  Sup.  Ot  60,  33  L.  BdL  290. 
We  tbink  the  proTlslons  of  the  ticket  In  this 
case  were  reasonable  regulations,  and  that 
the  agrat  at  Cblckamauga  had  no  authority 
to  bind  the  defendant  company  by  waiving 
any  of  the  contract  provisions  which  inured 
to  the  ben^t  of  all  the  roads  which  were 
parties  to  that  contract,  and  the  fact  that 
the  other  roads  waived  the  conditions  in  no 
manner  affected  the  defendants  rights.  By 
the  terms  of  the  contract,  plaintiff  was  only 
entitled  to  a  continuous  return  passage  with- 
in ttie  limits  of  the  ticket,  commencing  on 
the  date  that  she  was  identified  and  the 
ticket  stamped  and  punched  at  Gbickamauga 
for  the  return  passage,  and  that  consequently 
when  it  was  presented  to  the  conductw  of 
defendant's  road  on  the  6th  of  April,  180(^ 
it  had  expired,  according  to  the  limitations 
plainly  printed  thereon,  and  did  not  entitle 
I^aintlff  to  a  passage  from  St  Louis  to  Mo- 
nett,  and  that  the  conductor  was  Justified  in 
refusing  to  accept  the  ticket  fw  passage 
between  those  points.  And  It  Is  no  justifica- 
tion of  plaintiff's  inststeuce  that  she  had  not 
read  the  contract  wtiich  she  had  signed.  The 
stipulations  of  the  contract  were  plainly 
printed  on  the  face  of  the  ticket  In  a  way 
not  calculated  to  escape  observation,  and 
the  plaintifTs  own  evidence  sho^  that  she 
knew  she  was  receiving  a  special  rate,  and 
went  ta  Jc^lln  for  the  express  purpose  of 
getting  a  ticket  few  a  reduced  fare;  and,  under 
the  circumstances,  It  was  her  du^  to  read  It 
when  she  received  It  and.  In  the  absence  of 
proof  of  fraud.  Imposition  or  deceit  the  law 
presumes  she  had  knowledge  of  its  contents, 
and  mnst  be  held  to  have  assented  to  the 
terms  thereof.  Snider  v.  Adams  Ex.  Co.,  63 
Mo.,  loc.  dt  883;  Watson  v.  L.  &  N.  R.  Co. 
<Tenn.)  56  S.  W.  1024.  49  L.  R.  A.  454.  Hence 
the  Instmctlon  given  for  the  plaintiff  as  to 
the  right  of  the  plaintiff  to  rely  upon  the 
statement  made  ^  the  agent  of  the  Ghat- 
tanooga,  Rome  &  Southern  Railroad  that  she 
could  be  identified  and  have  said  ticket 
stamped  on  the  22d  of  March,  1900,  and  It 
would  be  good  for  her  rettu'n  passage  at  a 
later  date,  was  erroneous. 

But  notwithstanding  plaintiff  had  no  right 
to  passage  ov^  the  defendant's  road  by  vir- 
tue of  said  ticket  after  the  same  bad  expired 
by  virtue  of  Its  limitations,  and  the  failure  of 
plaintiff  to  comply  with  the  provisions  of  her 
contract  with  defendant  and  while  we  think 
that  when  plaintiff  was  notified  of  the  Inva- 
lidity of  the  ticket  and  refused  to  pay  the 
fare  to  Monett  the  conductor  had  the  right 
to  remove  her  from  the  train,  he  had  no  right 
to  use  unnecessary  and  Insulting  language  to 
ber.  and  thereby  hurt  her  feelings  and  hn- 
miliate  her;  and.  If  he  did  so,  she  was  enti- 
tled to  recover  compematory  damages  for 
such  injured  feelings  and  humiliation,  but 
nothing  in  the  way  of  punitory  or  exemplary 
damages.  There  Is  no  pretense  that  the  ooa- 


dnctor  offered  the  plaintiff  any  personal  vio- 
Imce^  or  that  any  other  servant  of  the  com- 
pany did.  On  the  contrary,  It  aiq>ears  that 
the  Pullman  cmidnctor  and  bis  porter  ren- 
dered her  every  assistance  that  was  possible 
•when  she  left  the  train.  If  plaintiff's  evi- 
dence Is  to  be  scented,  bra  leaving  the  train 
in  obedience  to  the  command  of  the  conductor 
to  the  pprter  to  see  that  she  got  off  at  Pacific 
must  be  r^arded  as  an  ejection  from  the 
train,  and  she  very  proporly  avoided  (he  fan- 
miliation  of  being  forcibly  removed  from  the 
train.  Xf,  however,  plaintiff  left  the  train  of 
her  own  free  will  and  accord,  and  against  the 
advice  of  the  conductor,  and  reused  to  re- 
main on  the  train  and  [>ermlt  the  conductor 
to  hold  her  baggage  check  as  security  for  ber 
passage.  If  the  genial  officers  of  the  com- 
pany should  agree  with  the  conducts  tliat 
ber  ticket  bad  expired,  or.  If  they  should  de- 
cide the  ticket  was  good,  then  she  need  not 
pay  any  other  fare,  then  there  was  no  ejec- 
tion trom  the  train  within  the  meaning  of  the 
law,  and  plaintiff  has  no  cause  of  action 
whatever  against  the  company.  That  plain- 
tiff suffered  no  appreciable  damages  In  the 
way  of  delay  In  reaching  ber  home,  or  of  any 
discomfort  by  ph»<i^ng  from  one  train  to 
another,  is  perfectly  apparent 

From  the  statement  of  facts  In  this  case  It 
must  be  apparent  that  the  liability  of  the  de> 
fendant  In  tiiis  case  hinges  upon  the  consid- 
eration wbethw  the  agent  at  Cliickamauga 
of  the  connecting  lines  was  the  ag^t  of  the 
defendant  In  this  case^  by  reason  of  the  cmi- 
tract  of  carriage  over  the  several  lines  men- 
tioned in  the  ticket  and  what  force  is  to  be 
accorded  to  the  clause  stipulating  that  the 
defffiidant  in  this  case  acted  simply  as  agent 
and  was  not  responsible  beyond  Its  own  line. 
If  the  defendant  is  to  be  held  as  agent  for  all 
the  other  roads  over  which  this  ticket  reads, 
then  there  is  much  reason  and  authority  for 
holding  It  liable  for  the  misleading  repreaoi- 
tatlon  of  the  agent  at  Ohickamauga  waiving 
the  agreement  that  the  tldcet  should  be 
stamped  and  the  passaiger  Idoitlfied  on  the 
day  of  the  commencement  of  the  return  pas- 
sage. If,  on  the  other  liand.  the  ticket  and 
contract  therein,  properly  construed,  is  the 
s^arate  contract  of  each  of  the  companies 
over  which  it  reads,  and  the  defoidant  In 
Issuing  the  ticket  Is  to  be  held  only  as  an 
agent  of  the  others,  and  not  responsible  tor 
their  defaults,  then  we  can  discov^  no  legal 
reason  why  the  defendant  should  be  held  re- 
sponsible for  the  misrepresentation  of  the 
agent  of  the  connecting  line  at  Chlckamanga. 
Judge  Elliott  in  his  work  on  Railroads.  voL 
4,  {  1596,  says:  "There  is  some  conflict 
among  the  authorities  upon  the  subject  of 
through  tickets  over  several  different  roads, 
but  the  rule  which  is  supported  both  by  the 
better  reason  and  by  the  weight  of  authority 
is  that  even  when  the  ticket  does  ndt  ex- 
pressly provide  that  the  first  company  Is  act- 
ing for  the  othor  companies  merely  as  their 
ag^t  In  selling  it,  the  rights  of  the  paaeuiger 
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and  the  dntiea  and  responsltoilltiea  of  tbe  dif- 
ferent companlea  are  substantially  the  same 
as  If  the  tldEet  had  been  purchased  at  tbe 
ofDce  of  each  company  Kparately,  nnleaa 
there  is  something  In  the  contract  making  the 
first  company  responsible  beyond  Its  own 
Une."  And  this  statanent  of  the  law  is  sup- 
ported by  the  decision  of  the  Supreme  Oonrt 
of  tbe  United  States  In  Mosber  v.  Railroad 
Company.  127  U.  &  890,  8  Sap.  Gt  1324,  82 
L.  Ed.  249,  already  noted;  and  Mr.  Hntch- 
Inson,  In  his  work  on  Carriers,  I  162,  In- 
dorses this  statement  of  tbe  role;  and  to 
tbe  same  ^ect  Is  Railway  Oo.  t,  Looney,  86 
Tex.  lOa.  10  S.  W.  1038.  10  L.  R.  A.  471.  84 
Am.  St  Biep.  787 ;  Harris  v.  Howe,  74  Tex. 
SS4,  12  S.  W.  224.  6  L.  R.  A.  777.  IS  Am.  St 
R^  8S2;  Goitral  Trust  Co.  t.  East  Tenn., 
etc,  Ca  (C.  0.)  6S  Fed.  882.  Tbe  only  case 
directly  In  point  oi^Kwlng  this  statement  of 
law  is  that  of  Head  t.  Railway  Company.  79 
Ga.  858.  '7  S.  B.  217,  11  Am.  St  Bep.  434.  In 
that  case,  it  is  true,  tbe  learned  and  dlatin- 
galsbed  Jurist  Chief  Justice  Bleckl^,  upon  a 
similar  ticket,  held  that  the  agent  at  New  Or> 
leus,  tbe  point  of  tlie  destination,  was  the  rep- 
resentatiTe  of  tin  sdllng  onnpany,  but  he  en* 
ters  into  no  discussion  whatever  of  tbe  prin- 
ciple upon  wbidi  be  bases  tbis  condnslon; 
and,  pcoffnmd  as  la  onr  reject  and  admlra- 
tlmi  for  tliat  gifted  Jurist  we  think  bis  con- 
dnsiai  is  opponA  by  the  great  weight  of 
antborlty  and  the  elonentary  principles  of 
tbe  Uw  of  principal  uid  agency.  Moreover, 
we  think  that  tbe  Supreme  Court  of  Qeorgla 
could  have  reached  tlie  conclusion  which  It 
did  by  applying  the  doctrine  ol  nmnarotui 
cases  on  this  sohject,  and  boldlng  that  It  was 
clearly  the  mistake  of  tbe  selling  agoit  at 
Tallapoosa,  in  placing  the  stamp  <m  the 
wrong  margin,  and  In  having  tbe  passenger 
sign  at  the  wrong  place,  and  the  action  bk 
that  case  was  properly  against  the  selling 
cmnpany  for  Its  own  default  and  tbe  damages 
resulting  therefrom. 

Onr  ooDclnnbn  Is  that  tbe  agent  at  GbliA- 
amanga  was  not  the  agent  of  the  defendant 
In  this  caae^  and  tiiat  the  defwdant  cannot 
be  held  reqKmslble  tor  bis  neglect  or  mlacon- 
■tmetlon  of  the  contract  and  that  tbe  con* 
doctor  of  the  defmdant  was  bound,  under  the 
rales  and  regulations  of  tbe  defendant,  to  de- 
cline to  recognlae  said  ticket  aftv  It  had  ex- 
pired according  to  the  contract  embodied  In 
It  And  a>  already  said,  we  can  see  no  pos- 
sible ground  npoo  wlilch  plaintiff  can  recover 
of  this  defendant  save  and  ezc^  that  tbe 
conductor.  In  tb»  perfmnance  of  a  perfectly 
legal  right  performed  it  in  a  rude  or  insult- 
ing mannCT,  aa  to  whldi  0ie  evidence  is  In 
strong  cmfllct,  and  In  socdi  case  is  a  question 
of  fiict  tor  the  Jury. 

As  tbe  Judgment  of  the  drcnit  oonrt  must 
be  reversed  tor  tiie  leasons  above  given.  It 
becomes  unnecessary  to  decide  wheth»  the 
verdict  In  tbe  form  in  which  It  waa  rendered, 
would  conatitota  reversible  error,  as  that  ob- 
jection can  be  readily  obviated  on  another 


trial  by  the  court  requiring  the  Jurors  to  sign 
the  verdict  aa  required  by  tbe  act  of  19(0,  p. 

190. 

Tbe  Judgment  is  reversed,  and  tbe  eauae 
remanded,  to  be  proceeded  with  in  aooord- 
ance  with  the  views  herein  ojgreawd.  All 
omcur. 


STATB  ex  rel.  GARNER  v.  MISSOURI  ft  K. 
TELEPHONB  CO. 

(Supreme  Court  of  Missouri.    June  1,  lOOS.) 

1.  MtTNIOIPAI.    COBPOBATIOnS  —  ChAKTKB— 

Telephone  Coupanies  —  Regulation  or 
Tolls— Delkoation  of  Authobitt. 

Const  Mo.  art  0,  I  16,  provides  that  any 
dty  having  a  popalatlon  of  more  than  100.000 
may  frame  a  charter  for  its  own  government 
"consistoit  with  and  subject  to  tbe  Constitu- 
tion and  laws  of  this  state,"  etc  The  so- 
called  "Enabling  Act**  of  1^.  providing  the 
means  for  cities  to  avail  themselves  of  that 
constitutional  pririlege,  provides  (Acts  1S87,  p. 
61,  S  50 ;  Rev.  St.  1890,  |  6408)  that  such  city 
Bhall  have  exclusive  control  over  its  public  b^b- 
ways,  streets,  etc.  Section  61  (Rev.  St  ISBO, 
I  6409)  declares  that  it  shall  be  lawful  for  any 
such  city  in  snch  charter,  or  by  amendment 
thereof,  to  provide  for  regulating  and  control- 
ling the  exercise  by  any  person  or  corporation 
of  any  public  franchise  or  privilege  in  any  ot 
the  streets  or  public  places  of  such  city,  wheth- 
er snch  franchises  or  privileges  have  been 
granted  by  said  dty,  or  by  or  under  tbe  state 
or  any  other  authority.  Under  such  act  and 
constitutional  provision,  Kansas  City  in  1889 
adopted  its  charter,  literally  embodying  therein 
said  two  sections.  Article  3.  §  1.  of  tbe  char- 
ter provides  that  the  city  shall  have  power  by 
ordinance  to  regulate  tlw  prices  to  be  charged 
by  telephone  companies,  and  to  compel  than 
and  all  persons  and  corporations  using,  con- 
trolling, or  mauagiag  electric  wires  for  any  pur- 
pose to  put  and  keep  their  wires  under  ground, 
and  to  regulate  the  manner  of  doing  the  same. 
The  '^general  welfare"  clause  of  the  charter 
authoriEes  the  city  to  pass  any  ordinance  that 
"may  be  expedient  in  maintaining  the  peac^ 
order,  good  government  health  and  welfare  of 
the  city  *  *  *  or  that  may  be  necessary  and 
proper  for  carrying  into  effect  the  provisions 
of  this  charter.^  HeU  that,  while  the  enact- 
moit  by  the  dty  of  an  ordinance  fixing  the 
maximnm  rate  to  be  charged  by  telephone  com- 
panies for  telephone  service  in  the  city  was  ex- 
pressly authorized  b;  the  charter,  the  state  bad 
not  delegated  to  the  city  tbe  power  to  exer- 
cise such  anthoclty  in  framing  its  cbartM'.  and 
the  ordinance  was  void. 

2.  Bauz. 

The  relation  of  prices  to  be  charged  by  a 
corporation  intrusted  with  a  franchise  of  a  pub- 
lic utility  character  is  within  the  sovereign 
power  of  the  state  granting  the  franchise  or 
suffering  it  to  be  exercised  within  Its  borders, 
which  power  may  be  conferred  on  a  mualdpal 
corporation;  but  It  is  not  a  power  appertain- 
ing to  the  government  of  the  city,  and  does  not 
follow  as  an  Incidoit  to  a  graut  of  power  to 
frame  a  charter  for  a  dty  government 

8.  Saso— Qbant  of  Rights  in  SraKBr— Pow- 

EB  or  Leoislatueb. 

The  General  Assembly,  except  as  limited 
In  the  Constitution,  has  Jurisdiction  to  grant 
frandiises  to  be  exercised  in  the  streets  of  the 
dtiea  and  other  public  highways  in  the  state. 

[Bd.  Note.— For  eases  in  point  see  voL  8tt, 
Cent  Dig.  Hnnidpal  Orporatlflos,  {  17BJ 

Braa^  a  dlsswitlng. 
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In  Banc.  Original  proceeding  by  the  state, 
on  tbe  relation  of  James  W.  Garner,  for  a 
writ  of  mandamus  against  tbe  Missouri  & 
Kansas  Telephone  Company.  Peremp1»ry 
writ  denied. 

R.  J.  logrataam,  O.  H.  Dean,  E).  B.  Yates, 
Garland  M.  Jones,  and  Jas.  W.  Gamer, 
for  relator.  Rozzelle,  Vineyard  &  Thatcher, 
Jno.  O.  Tarsney  and  W.  M.  WUllame;  for  re- 
spondent 

PER  CURIAM.  On  a  rehearing,  the  fol- 
lowing opinion  by  VALUANT,  J.,  Is  adtqited 
as  the  (pinion  of  the  court  In  banc.  GANTT, 
FOX.  BURGESS,  and  VALLIANT,  JJ.,  con- 
cur. MARSHALL,  J.,  (incurs  In  the  result, 
for  reasons  givra  In  his  separate  opinion. 
LAMM,  J.,  dubltante.  BRACBL  a  J.,  dis- 
sents. 

VALLIANT,  J.  This  Is  an  original  pro- 
ceeding in  this  court  to  obtain  a  writ  of 
mandamus.  Respondent  is  a  telephone  com- 
pany, Incorporated  under  the  laws  of  this 
state,  engaged  in  furnishing  telephone  serr- 
ice  In  Kansas  City  and  adjacent  territory. 
It  was  Incorporated  In  18^  under  article  S, 
c.  21,  Rev.  St.  1879  (now  article  6,  c  12,  Rev. 
St  1899),  and  has  ever  shice  the  date  of  its 
incorporation  owned  and  operated  a  system 
of  telephones  In  Kansas  City.  In  Septem- 
ber, 1902,  Kansas  City  adopted  an  ordinance 
fixing  the  maximum  rate  to  be  charged  by 
telephone  compajiles  for  their  service  in  that 
city.  The  relator  requested  the  respondent 
to  furnish  him  a  telephone  and  telephone 
service  in  his  office  at  the  maximum  rate 
fixed  by  the  ordinance,  which  be  tendered, 
but  the  respondent  refused  to  furnish  It  at 
that  rate,  whereupon  relator  instituted  this 
suit  to  compel  respondent  to  do  so.  Re- 
spondent in  its  return  pleads  several  de- 
fenses. Tbe  one  which  Is  of  first  impor- 
tance Is  that  tbe  city  had  no  authority  to  en- 
act the  ordinance,  tf  respondent  Is  correct 
in  that  proposition,  there  will  be  no  neces- 
sity for  looking  Into  the  otbw  defenses 
pleaded. 

Prior  to  the  adoption  of  what  Is  called  the 
"Freeholders'  Charter,"  which  was  in  1889, 
Kansas  City  had  a  special  charter,  first 
granted  in  1853,  and  afterwards  several 
times  amended,  but  there  was  nothing  In  it 
authorizing  the  dty  to  regulate  telephone 
companies  or  fix  the  rates  to  be  charged  for 
telephone  service.  Section  16,  art.  9,  of  our 
Constitution  adopted  In  1876  ordains:  "Any 
city  having  a  population  of  more  than  one 
hundred  thousand  inhabitants  may  frame  a 
charter  for  its  own  government  consistent 
with  and  subject  to  the  Constitution  and 
laws  of  this  state,"  etc.  In  1S87  (Acts  1887, 
p.  42)  the  General  Assembly  passed  an  act 
which  In  the  briefs  Is  called  an  "Ennbllng 
Act"  the  object  of  which  was  to  provide  the 
means  for  cities  to  avail  themselves  of  that  i 
constitutional  privilege  and  form  their  own  1 


charters.  In  that  act  were  the  following 
two  sections: 

"Sec.  60.  Such  dty  shall  have  excln^ve 
control  over  its  public  blgbwsya,  streets,  ave- 
nues, alleys  and  public  places,  and  shall  have 
exclusive  power,  by  <»rcllnance,  to  vacate  or 
abandon  any  public  highway,  street  avenue, 
alley  or  public  place,  or  part  thereof,  any 
law  of  this  state  to  the  contrary  notwith- 
standing. 

"Sep.  51.  It  shall  be  lawful  for  any  such 
dty  in  such  charter,  or  by  amendment  there- 
of, to  provide  for  regulating  and  contn^Ung 
the  exercise  by  any  po'son  or  corp(Mration  of 
any  public  franchise  or  privilege  in  any  of 
tbe  streets  or  public  places  of  such  dty, 
whether  such  franchises  or  privileges  have 
been  granted  by  said  dty  or  by  or  under  the 
state  of  Missouri  or  any  other  authority." 

Those  are  now  aecttona  6408  and 
Rev.  St  1809. 

Under  that  act  by  virtue  of  section 
16,  art  9,  of  our  Constitution  above  quoted, 
Kansas  City  adopted  its  present  charter  In 
1889,  and  in  that  charter  the  two  sections  of 
the  enabling  act  abOVe  quoted  are  literally 
adopted.  Tbe  respondent  telephone  com- 
pany bad  already  been  planted  in  the  city 
and  doing  business  there  several  years  be- 
fore the  charter  was  adopted.  In  section  1, 
art  8,  of  the  charter,  It  Is  provided  that  the 
city  shall  have  power  by  ordinance  •  • 
to  regulate  the  prices  to  be  charged  by  tele- 
phone, telegraph,  gas  and  electric  light  com- 
panies, and  to  compel  them  and  all  persons 
and  corporations  nslng,  controlling  or  man- 
aging electric  wires  for  any  purpose  what- 
ever to  put  and  keep  their  wires  under 
ground  and  to  regulate  the  manner  of  doing 
the  same."  There  was  also  In  the  charter 
what  is  called  the  "general  welfare*'  dause, 
which  authorized  the  dty  to  pass  any  ordi- 
nance that  "may  be  expedient  In  maintain- 
ing the  peace,  order,  good  government, 
health  and  welfare  of  the  ^ty.  Its  trade, 
commerce  and  manufactures,^  or  that  may 
be  necessary  and  proper  for  carrying  In- 
to effect  the  provisions  of  this  charter."  If 
the  city  had  power  to  enact  tbe  ordinance 
fixing  the  maximum  rate  for  telephone  serv- 
ice In  question,  It  Is  to  be  found  In  that 
clause  of  the  Constitution,  those  sections  of 
the  statute,  and  those  charter  provisicns 
above  quoted.  In  so  far  as  the  ordinance 
dependa  upon  tbe  charter,  there  Is  no  doubt 
of  tbe  authority;  the  charter  expressly  au- 
thorizes It.  But  whether  the  provision  of 
the  charter  is  backed  by  lawful  authority  is 
tbe  serious  question  in  the  case. 

It  is  not  questioned  that  the  state  has  pow- 
er to  keep  telephone  corporations  In  this 
state  within  reasonable  bounds  In  respect  ot 
charges  for  their  service,  nor  can  It  be  ques- 
tioned that  the  state  may  delegate  that  pow- 
er to  be  exercised  by  a  munldpal  corporation 
within  its  limits,  but  the  questicm  Is,  has  the 
j  state  delegated  that  authority  to  this  dty? 
I  Until  the  adoption  of  our  Oonatltatlon  in.  1875 
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mil  cities  In  tbe  state  derived  their  charter 
povOT  trotn  tbe  General  Assemblr.  and  there- 
fore whatever  waa  contained  in  a  city  char- 
ter had  the  ftili  force  of  a  legislative  enact- 
ment Bat  under  that  Constitution  dtles 
of  certain  deecrlptions  were  authorized  to 
frame  their  own  charters.  A  charter  framed 
unda  that  clause  of  the  Constitution,  with- 
in the  limits  therein  contemplatedt  has  a 
force  and  effect  equal  to  one  granted  by  an 
act  of  the  Legislature  But  it  Is  not  every 
power  that  may  be  essayed  to  be  conferred  on 
the  dty  by  satt  a  charter  that  la  of  the  same 
force  and  effect  as  If  It  were  conferred  by  an 
act  of  tbe  General  Assembly,  because  the 
Constitution  does  not  confer  on  the  city  the 
right  to  assume  all  the  powers  that  the  state 
may  exercise  within  the  dty  limits,  but  only 
powers  incident  to  its  municipality,  yet  tbe 
Legislature  may.  If  It  should  see  fit,  confer  on 
the  dty  powers  not  necessary  or  inddent  to 
the  dty  government.  There  are  govem- 
meotal  powers,  tbe  Just  exercise  of  which  is 
eesential  to  the  bapplneas  and  well-being  of 
the  people  of  a  particular  city,  yet  which  are 
not  of  a  character  essentially  appertaining  to 
tbe  dty  government  Sucb  powers  tbe  state 
may  reserve  to  be  exercised  by  Itself,  or  It 
may  delegate  them  to  the  city,  but  until  so 
delected  they  are  reserved.  The  words  In 
tbe  Constitution,  "may  frame  a  charter  for 
Its  own  government"  mean,  may  frame  a 
charter  for  the  government  of  itself  as  a  dty, 
which  includes  all  that  is  necessary  or  ind- 
dait  to  the  government  of  tbe  municipality, 
bat  not  all  tbe  power  that  the  state  has  for 
the  iHt)tection  of  the  rights  and  relation  of 
the  duties  of  the  inhabltante  In  the  dty,  as 
between  themselves.  Nor  does  tbe  Constitu- 
tion confer  nnllmited  power  on  the  dty  to 
r^ulate  by  its  charter  all  matters  that  are 
strictly  local,  fw  tb^  are  many  matters  lo- 
cal to  tbe  dty,  requiring  govenunoital  pro- 
tection, which  are  foreign  to  the  scope  of 
munidpal  government  In  none  of  the  cases 
that  have  been  before  this  court  bringing  into 
question  the  charters  of  St  Louis  and  Ean- 
aaa  City  under  tbe  Coniitltution  of  1876  have 
we  given  to  this  constitutional  provision  any 
broader  meaning  than  above  Indicated.  St 
Louis  T.  Bell  Tel.  Co..  96  Mo.  623.  10  S.  W. 
197,  2  L.  R.  A.  278,  9  Am.  St  Rep.  370; 
State  V.  Field.  99  Mo.  853,  12  S.  W.  802; 
Kansas  aty  v.  Scarrltt,  127  Mo.  646,  29  S. 
W.  845,  30  S.  W.  Ill :  State  ex  rel.  Subway 
Co.  T.  St  LonlB,  146  Mo.  674,  46  8.  W.  981. 
42  L.  B.  A.  113;  Eansaa  City  v.  StegmUler. 
151  Ua.  188.  62  S.  W.  723 ;  Yoonc  Kansas 
City.  152  Mo.  662,  54  S.  W.  635. 

The  r^nlation  of  prices  to  be  diarged  by 
a  corporation  intrusted  with  a  franchise  of  a 
public  utility  character  Is  within  the  sov- 
«reign  power  of  the  stete  that  grants  the 
franchise  or  that  suffers  It  to  be  exercised 
within  Ite  borders,  and  that  power  may  be 
with  wisdom  and  propriety  conferred  on  a 
munidpal  corporation ;  but  it  la  not  a  power 
■PVCTtalnlng  to  12w  covwnmait  of  the  cit7. 


and  does  not  follow  as  an  inddent  to  a  grant 
of  power  to  frame  a  charts  for  a  city  gov- 
ernment The  authority  of  Kansas  City  to 
Ins^  in  Its  charter  tbe  power  to  r^ulate 
tbe  price  to  be  charged  for  telephone  service 
within  the  dty  is  not  conferred  by  the  consti- 
tutional provision  above  quoted.  Is  it  con- 
ferred by  what  Is  called  the  "Enabling  Act" 
of  1887?  The  purpose  of  that  act  was  to  en- 
able dtles  of  the  class  named  to  avail  them- 
selves of  that  constitutional  provision.  It  is 
entitled  "An  act  providing  that  any  dty 
having  a  population  of  more  than  one  hun- 
dred thousand  inbabltents  may  frame  a  char- 
ter for  its  own  government  and  regulating 
the  same."  There  Is  nothing,  therefore,  In 
the  title  that  indicates  an  Intention  to  confer 
on  such  dties  any  power  except  that  con- 
ferred by  the  CcmiBtltutlon.  In  its  grant  of 
power  it  so  closely  copies  tbe  language  of  the 
Constitution  that  its  meaning  to  keep  within 
the  lines  there  drawn  is  obvious.  There  is 
nothing  in  tbe  whole  act  of  54  sections  that 
purports  to  confer  on  the  dty  any  powers  ex- 
cept those  apperteinlng  essentially  to  the 
government  of  the  dty,  unless,  as  Is  con- 
tended by  tbe  relator,  sections  60  and  51 
above  quoted  contee  such  powers.  Section  50 
confers  on  the  dty  "exclosive  control  over  its 
public  highways,  streets,  avenues,  alleys  and 
public  places,"  «te.,  and  section  51  authorizes 
the  dty  to  provide  In  ite  charter  "for  regulat- 
li^  and  controlling  the  exerdse  by  any  per- 
son or  corporation  of  any  public  franchise  or 
privilege  In  any  of  the  etreete  or  public  places 
of  such  city,  whether  such  franchises  or  priv- 
ileges have  been  granted  by  said  dty,  or  by 
or  under  the  state  of  Missouri,  or  any  other 
anthority."  The  exclusive  control  of  its 
streete  as  granted  In  section  60  is  an  attri- 
bute of  munidpal  authority,  and  could  have 
been  adopted  in  tbe  charter,  under  the  au- 
thority of  the  Oonstitotion,  without  the  ex- 
press sanction  of  the  Genwal  Assembly.  The 
word  "exdusive,"  however,  in  that  connec- 
tion, Is  not  to  be  i^ven  its  unlimited  meaning, 
but  must  be  understood  as  subject  to  tbe 
control  of  tbe  stete  whenever  tbe  stete  choos- 
es to  assume  controL  Tbe  constitutional 
grant  of  power  under  which  tbe  charter  is 
formed  says  that  It  must  always  be  subject 
to  the  Constitution  and  laws  of  tbe  stete, 
which  we  Interpret  to  mean  that  in  all  mat- 
ters not  apperteinlng  to  dty  government  the 
charter  is  subordinate  to  the  will  of  tbe 
Oeaeral  Assembly.  The  Legislature,  in  con- 
ferring on  the  dty  tbe  exclusive  control  of 
its  streete.  meant  exclusive  control  for  tbe 
purposes  of  the  dty  government,  not  to  the 
exclusion  of  the  state  in  other  matters.  Tbe 
General  Assembly,  except  as  Ibnited  in  tbe 
Constitution,  has  Jurisdiction  to  grant  fran- 
chises to  be  exercised  In  the  streets  of  the 
cities  and  other  public  highways  in  the  state, 
and  that  Jurisdiction  has  not  been  surrendered 
either  to  dties  with  charters  under  tbe  OoD- 
stitution  or  to  otb^  mnnldpalltiea 
In  adopting  these  two  sections,  CO  and 
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61,  of  flie  so-called  "Onablliig  Act,"  tbe  Legis- 
lature bad  In  view  the  necessity  of  power  In 
tbe  <^  to  control  its  street  and  otbCT  public 
places,  and  tbe.  power  In  the  state  to  grant 
franchises  to  be  exercised  by  the  grantee  In 
tbe  streets  and  other  public  places  of  the  dtf » 
and  it  was  not  difficult  to  foresee  that  a 
clash  mlg^t  oecnr  hetween  the  In  its  ex- 
cltuiTe  control  of  the  street,  and  the  prlTSte 
corporation  in  the  exercise  of  the  franchise 
granted  by  tbe  Btat&  Thmf(»e,  aftor  grant* 
Ing  to  the  city,  as  ft  did  In  section  60;  eoatnl 
of  its  streets,  tbe  thonght  occurred  to  ths 
lawmakers  that  thore  were  private  corpora- 
tions organized  and  to  be  organized  under  tbe 
laws  of  this  state  with  express  authority  to 
use  the  streets  and  othw  public  highways  In 
the  exercise  of  their  franddses,  and,  in  or> 
der  to  prevent  any  dash  that  might  occnr  be- 
tween the  city  in  ito  omtrol  of  the  streets 
and  the  private  corporation  in  ite  use  of  Ihe 
same,  section  51  was  added,  which  gave  tbe 
dty  power  to  relate  and  cwtrol  the  private 
corporation  In  Its  use  of  the  street  Under 
tbe  poww  tiie  dty  may  resulato  the  plant- 
ing of  poles,  wires,  etc.,  or  require  the  wires 
to  be  put  under  gronnd,  or  do  anything  with- 
in reason  to  render  the  use  of  the  street  by 
the  private  corporation  as  little  of  Injury 
to  tbe  public  as  may  be.  But  tbe  section  does 
not  confer  on  the  dty  tbe  power  to  r^olato 
tbe  prices  to  be  i^^trged  by  tbe  teIe|>bone  com- 
pany for  its  sernoe  to  tbe  inbaMtanto  of  the 
dty. 

The  peremptory  writ  la  denied. 

MARSHALL,!.  I  ooneur  ta  the  result  an- 
nounced in  this  case.  But  as  I  do  not  fully 
agree  wltib  the  position  or  contentltni  of 
counsel  on  elthw  side  of  tbe  case,  or  with  all 
that  is  said  In  the  opinion  rendered  herein, 
I  deem  It  proper  to  briefly  express  my  rea- 
sons for  BO  doli^. 

It  is  not  imrpose  at  this  time  to  dis- 
cuss at  length  the  many  and  importent  legal 
and  constitutional  questions  that  have  bem 
BO  ably  ai^ed  by  counsel  in  this  case.  The 
argument  has  taken  a  very  vide  range,  and 
has  covered  many  points  concerning  which 
this  court  has  not  berett^re  been  able  to 
agree  w  to  formulate  any  fixed,  gen«»l 
rules  which  could  solve  all  the  cases  that 
have  arisen  or  that  may  hereaftm  artoe.  In 
brief,  the  relator  contends  that  Kansas  Glty 
has  exprera  power,  under  her  charter,  to 
regulate  and  fix  tbe  prices  that  may  be 
charged  for  telephone  service  within  the  cor- 
porate Hmlte  of  tbe  dty;  that  it  such  is  not 
the  case,  then  tbe  enabling  act  has  conferred 
that  power  upon  the  dty;  that,  under  sec- 
tion 16  of  article  9  of  Ihe  Ctmstltntlon,  Kan- 
sas Ci^  was  authorised  to  adopt  a  charter 
which  would  regulate  all  matters  of  mere 
local  concern  as  distinguished  from  mattera 
of  state  concern,  and  that  the  General  As- 
sembly of  tbe  state  has  no  power,  even  by 
a  general  law,  to  change  such  local  regula- 
tions BO  adopted  1^  the  dty;  that  as  to  even 


mattws  which  are  not  pn^riy  local,  but  as 
to  which  tbe  state  hu  a  concern,  Kansas 
City  has  the  power,  under  ito  charter,  to 
adopt  regulations  ex  enact  lavs  that  will  be 
legal  and  binding  as  to  all  subjecto  upon 
which  the  Qmeral  Assembly  of  the  stoto  has 
not  spoken,  but  tiiat  tiiereafter  the  General 
Assembly  has  power,  by  gmerM  taw,  to 
diange  such  regulations.  It  la  not  necessary 
banUn  to  state  tbe  various  oontentlfnis  ttf 
the  defendant 

I  think  that  It  Is  eixtrem^  unfortunate 
ttiat  this  court  aver  attempted  to  solve  the 
problem  by  drawing  a  distinction  between 
matters  of  mere  local  concern  and  matters 
of  state  concwn,  and  to  say  that  u  to 
matters  of  mere  local  concern,  the  munic- 
^tality  has  power  to  legislate.  To  my  mind, 
00  find,  certain,  genial,  or  Intelll^ble  rale 
can  be  fonuulated  upon  such  a  distinction 
whldk  will  waawee  or  solve  the  questions 
that  will  arlaa  There  are  many  matters 
which  are  in  a  sense  local,  but  In  whldi  tbe 
stoto  at  large  baa  also  a  direct  Intraeat  So 
that  Uie  attenqited  distinction  would  neces- 
sarily fall  when  applied  to  Bjutk  matters.  I 
think  experience  has  now  conclusively  shown 
tbe  necessity  for  this  court  to  adopt  some 
rule  of  cimstractlfnL  which  will  solve  all 
such  questlinu.  I  am  firmly  convinced  that 
there  la  but  one  safe  ground  npoa  which  the 
courts  can  rest  the  rule,  and  that  is  to  hold: 
First,  that  it  Is  within  the  power  of  tbe 
General  Assembly  to  delegate  to  a  municipal- 
ity a  portion  of  the  atote's  police  power, 
under  which  It  will  be  competmt  for  toe 
dty  to  enact  police  regulations— that  is, 
such  regulations  as  affect  the  dtlaens  in 
respect  to  their  relations  to  the  munldpalify, 
and  In  their  conduct  towards  eadi  other—  | 
but  that  such  police  regulations  can  only  be 
enfCHTced  by  flue  n  Imptisimment;  second, 
that  it  is  competent  (0r  the  stoto  to  confer 
upon  a  munldpellty  ftM  ritfi^t  to  enact  r^- 
ulatlons,  laws,  or  ordinances  that  are  purely  ' 
munidpal— that  Is,  such  as  regulate  the  gov- 
emmentol  or  busiUMS  aflttirs  ot  the  dty,  and 
of  tbe  dtlzens  to  their  conduct  towards  the 
dty,  or  such  as  regulato  the  conduct  of  mu- 
nidpal officers,  and  tbe  like;  thtad,  that 
undo*  the  Constitution  of  this  stoto  and  the 
dedslons  of  this  court,  it  is  not  competent 
for  the  Legislature  to  delegato  to  a  munic- 
ipality any  portion  of  tbe  l^slatlve  power 
of  the  state,  by  which  I  mean  tbe  power  to  | 
make  laws,  to  confer  dvil  righto,  to  create 
civil  llabUltles,  to  provide  dvil  remedies,  to 
punish  by  dvil  action  any  acto  <^  commis- 
sion or  omission  of  duty,  or  to  create  any 
civil  right  of  action  between  dtisens  Inter 
sese.  I  am  thoroughly  persuaded  that  It  ' 
never  was  wlthto  the  contemplation  of  the  j 
framers  of  our  system  of  government  or  of 
our  OonstltutI<»i,  that  any  diy,  whether  or- 
ganised under  the  general  laws  vt  this  atot% 
or  under  the  provisions  of  flw  OonstItntI<Hi 
which  allow  dUes  to  flrame  thdr  own  char  i 
ter,  to  confer  upon  dtiea  anything  more  ftaa 


Digitized  by  Google 


IN  BB  8BVSMTAEKTH  ST. 


46 


a  police  powOT  and  a  atrictly  mimlclpal 
ponnr,  ma  that  ttw  power  to  enact  all  lawi 
of  dTU  omdDct  and  to  preecrlbe  all  dTll 
lemedlaa  among  dtbena,  fn  abort,  to  coiact 
lawa  as  dlatlngiilBhed  from  mnnldpal  rec- 
nlatkma,  la  expresalj  reserred  to  the  Legta- 
latuo  of  ttda  atate,  and  oaimot  Iga  delegated 
It  In  m7  Judgment,  the  whole  anbject 
would  be  almpUfled,  and  a  plain  role  of  In- 
tecpietatlon  alloided,  by  adopting  aoch  a 
dlatiiictlon  between  Uie  powers  of  a  dty  and 
tbe  powera  of  tba  Ottwral  Aaaembly  of  the 
state.  I,  therefore,  have  reached  the  con- 
doakn  that  It  is  no  part  of  a  mnnldpal 
power  to  reg^te  the  pricea  that  may  be 
diaiged  for  telephone  aerrlce,  any  more  than 
it  la  to  ragnlate  tiie  pricea  that  may  be 
diatged  for  any  qnaal  public  aerrlce,  or  for 
tbe  aale  of  the  neceaaariea  ct  lUe.  All  anda 
mattcn  tall  within  the  dcanaln  of  legUattve 
powers.  Hence  I  theretWe  tiilnk  that  Kan- 
saa  Oty  could  not,  by  Its  diarter,  take  nnto 
Itself  tbe  power  claimed  in  this  case,  and 
that  it  was  incnnpetent  for  the  GanOTal 
wnbly  to  ddagate  such  power  to  Kansas 

aty. 

At  first  I  was  of  opinion  that  aa  the  de> 
fadant  is  nganlsed  under  arttele  6  of 
cfaapter  12  of  tbe  Berlsed  Statutes  of  1880, 
and  as  that  article  conferred  iqmn  Ihe  de- 
fendant the  rij^t  to  do  telephone  boslnees, 
*^and  to  make  sodi  reasonable  charges  tcx 
use  of  the  same  as  they  may  aatabllah," 
It  was  within  the  powar  of  the  court  to  de- 
termine whether  tbe  charges  established  by 
the  defendant  were  or  were  not  reasonable, 
and  that  the  qoestion  could  be  determined 
la  a  pcoceeding  by  mandamus.  It  Is  aqnud, 
howtfTW.  that  the  power  to  flz  such  charges 
is  a  leglalatlTe  power,  which  Aw  <mly  be 
exerdaed  by  tbe  General  Aaaembly,  and  that 
tbe  court  baa  no  power  to  fix  the  same. 
Upon  further  reflection  I  bare  come  to  the 
condnaton  that  the  true  conatmctlon  of  the 
proTlatona  of  tbe  article  quoted  Is  that  the 
defoidant  may  flz  such  reaaonable  chargea 
aa  It  aeee  fit,  subject,  however,  to  the  right 
of  tbe  Ctanraal  Assembly,  by  goiwal  law,  to 
fix  mueHi  reasonable  charges,  and  that  the 
power  of  the  court  Is  limited  to  dstormlnlnib 
In  a  proper  case,  whether  the  charges  fixed, 
whether  by  tbe  company  or  by  the  Legis- 
lature, are  reaaonable  cbargea,  and  that  such 
qnestlfMi  cannot  be  dedded  in  a  proceed- 
ing by  mandamns.  I  bdiere  that  tbe  stat- 
ute does  not  confer  upon  the  defendant  an 
abst^ute  right  to  determine  what  aball  be 
a  reasimable  charge,  and  I  also  bdlere  that 
«T«i  the  Leglalature  cannot  arbitrarily  and 
oppmalTely  fix  a  charge  that  will  amount 
to  a  deprivation  of  the  privilegea  and  fran- 
chises conferred  by  law  upon  the  defendant 
company.  The  General  Aaaembly,  It  la  tme, 
mlgtat  repeal  the  whole  act  In  relation  to 
telephone  companlea,  and  leave  the  subject 
without  l^alatlve  regulation,  but  aa  long 
aa  the  Legislature  permits  a  company  to 
engag*  in  snch  business  It  Is  b^md  tiie 


power  of  the  Leglslatura  to  flz  the  cbargea 
it  may  make  at  a  sum  wbleh  would  be  do- 
structlre  to  tts  business.  The  power  to  reg- 
ulate doM  not  mean  the  poww  to  deatn^. 
Under  tbe  guise  of  r^nlatlui,  tt  is  incom- 
petent for  the  Legislature  to  destroy  fran- 
dilses  whldi  are  authorised  by  law,  or  to  so 
lay  down  the  manner  of  transacting  a  legit- 
imate business  as  to  make  It  impossible  to 
conduct  such  business  exo^  at  a  loss. 

I  shall  not  attempt  now  to  Indicate  In 
what  manner  or  form  of  proceeding  tbe  right 
of  the  court  to  construe  or  determine  the 
reasonaUeneSB  of  the  charge,  whether  esteb- 
llsbed  by  the  defendant  or  by  legislative  act, 
can  or  must  arise.  I  shall  content  myself 
now  with  saying  that  I  dimn  think  the  ques- 
tion can  be  pnq)erly  raised  to  a  prooeedtog 
by  mandamus. 

The  foregoing  snffldently  Indlcstes  my 
reason  for  omcurring  to  tiie  result  only,  in 
this  case. 


In  re  SSTBNTEBNTH  ffT. 

KANSAS  Onr  V.  KANSAS  0IT7,  FT.  & 
&  M.  B.  00.  ' 

(Sapmne  Court  of  Misaoori,  Division  No.  2. 
June  6. 1906.) 

1.  MlTinOIPAI,  COIPOBATIONS  —  COnOEUNA- 

Tioif  PaocntDmaft— AnAnDomRNT. 

In  tbe  absence  of  statutory  relations  to 
the  coDtrary,  a  mnnldpal  corporation  may  dis- 
continue proceeding  to  eondemo  propert;  for 
public  uaea,  and  abandon  the  public  improve- 
ment In  queation,  at  ai^  time  before  the  mak- 
ing of  a  final  award  in  the  nature  of  a  Judg^ 
ment  In  favor  of  the  property  owners  for  their 
compensation. 

[Ed.  Note.— For  cases  hi  point,  see  vol.  18, 
Cent  Dir.  Eminent  Domain,  |  627.] 

2.  Sahb— Opinina  Stbbr  —  ABAHDomanr 
or  PBOoasDnfos— PaMUMPTiowB. 

Whm  It  doea  not  appear  that  a  dty  took 
any  steiw  to  contlnne  street-opening  proceed- 
ings after  the  passage  of  an  ordinance  confirm- 
ing a  verdict  of  viewers,  and  the  city  did  not 
appear  in  a  snlMequent  appeal  taken  by  a  prop- 
er^ owner,  it  wlU  be  presumed  that  the  dty 
abandoned  the  improvement 
8.  Sams  —  GonrxBUATZOii  or  Fao<mEDijrGS— 
Rioznr  or  Afpbai« 

Where  the  property  of  appellant  in  street- 
opening  inoeeeainga  was  neither  taken,  dam- 
aged, nor  assessed,  but  was  in  identically  the 
same  condition  after  the  return  of  the  verdict 
of  the  viewers'  Jury,  and  a  confirmation  there- 
of by  the  dty  council  as  before,  he  was  not  au- 
thorised to  appeal,  within  Eansss  City  Char- 
ter, art  7,  i  6,  authorising  a  person  affected 
by  the  proceeding,  either  as  the  owner  of  prop- 
erty taken  or  damaged,  or  the  owner  of  prop- 
erty aasoBBBd  who  feels  aggrieved,  to  appeal. 

4.  SAHn—AniDATIT    of  ApPBLLANT^Om- 

oiaifOT. 

Where  the  affidavit  of  an  appellant  in 
street-opening  proceedings  merely  stated  that 
he  was  the  owner  of  certain  property  affected 
by  the  judgment,  but  did  not  allege  the  aimel- 
lant's  interest  In  the  proceedlnfQ^  as  reQulrra^ 
Kansas  City  Charter,  srt  7,  IS.  It  waa  Iiuniffi- 
cient  to  support  the  appeal. 

Appeal  from  Circuit  Court,  JaAsm  Coun- 
ty; IDdward  P.  Oat8%  JnOga, 
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Proceedings  Kansas  City  to  acquire 
land  for  the  opening  of  SeTenterath  street 
From  a  Judgment  assessing  daiAages,  the 
Kansas  City,  rt  Scott  ft  Mempbla  Ball- 
road  Company  appeals.  Beraned. 

This  cause  comes  to  this  court  by  appeal 
from  a  Judgment  of  the  circuit  conrt  of  Jack- 
atm  county,  Uo.*  against  the  defendant 
These  proceedings  were  begun  by  tbe  passage 
of  an  ordinance  of  Kansas  City.  Ua  (No.  10,- 
120),  which  was  In  words  and  flgnrea  aa  fid* 
lows: 

"An  (»rdlnance  to  apm  and  establish  Seven- 
teenth street  from  tbe  west  line  of  Holly 
street  to  the  westwly  line  of  E^anklln 
atreet 

"Be  it  ordained  tbe  commtm  conncil  of 
Kanaaa  Olty: 

"Section  1.  That  Serenteenth  street  be 
and  tlie  same  la  hereto  ojfeaeA  and  eatabllsh- 
ed  tnm  Holly  atreet  to  the  weaterly  line 
of  Franklin  streM  the  boundary  linea  of 
which  ahall  be  as  fdlowa,  to  wit:  B^Elnnlng 
at  a  point  on  the  west  line  of  H<dly  street 
at  Ita  Intnsectlon  with  tbe  north  Une  pro- 
duced west  of  17th  street;  thence  west  along 
this  prolongaqtm  to  the  north  line  oC  17th 
street  to  tbe  westerly  Une  of  B^anklln  street 
produced  north;  thence  south  along  this  pro- 
longation of  the  westerly  line  of  Franklin 
street  to  an  Intn-sectlon  with  the  sootherly 
line  produced  west  of  lot  A,  bloA  1,  itf  re- 
SOTT^  of  Whln>l^B  Second  Addition;  tbence 
east  along  tb»  soutb  lines  of  lots  A  and  B 
of  said  block  1  to  tbe  west  line  of  Holly 
street;  thence  norUi  along  ttw  west  line  of 
Holly  street  to  ttie  place  of  beglnnlsg.  And 
all  ^ratft  {woperty  within  said  limits  la 
hereby  taken  and  condonned  fbr  public  use 
aa  a  part  of  17th  street  and  Just  compensa- 
tion therefor  shall  be  assessed,  collected  and 
paid  according  to  law. 

"Sea  2.  The  common  council  determines 
and  prescribed  Hie  llmito  wlUiln  which  pri- 
vate property  shall  be  benefited  by  tbe  im- 
provement h«eln  proposed  and  be  assessed 
and  diarged  to  pay  compensation  therefor 
aa  fbllowa,  to  ^t:  Beginning  at  a  point  on 
the  west  line  of  Bellevlew  avenue  132  feet 
south  to  the  south  line  of  17th  street;  th«ice 
west  and  paralM  to  the  sontti  line  of  17th 
street  to  the  east  line  of  Holly  street;  thence 
to  ttie  southeast  comer  of  lot  five  (19,  block 
1.  Besurv^  of  Whittle's  Second  Addition; 
thoice  to  the  'southwest  corner  of  aald  lot 
6;  tbMice  to  the  sonttaeast  comer  of  lot  14S 
of  said  block  1;  th«ice  west  along  tlw  south 
line  of  said  lot  143  and  thla  line  produced 
west  to  a  point  100  feet  west  of  the  west 
line  of  Franklin  street;  thence  in  a  north- 
erly direction  parallel  to  the  westerly  line 
of  Franklia  street  to  the  north  line  produced 
west  of  lot  A,  block  1,  of  the  Resnrvey  of 
Whipple's  Second  Addition;  thence  north 
and  parallel  to  the  west  line  of  Holly  street 
108  feet;  thence  east  and  parallel  to  the 
north  Une  of  17th  street  produced  west  to 
the  east  line  of  Holly  street;  thence  south 


to  tba  north  line  of  171b  street;  ttenoe  east 
to  the  east  line  of  West  Project  Place; 
thence  north  168  feet;  ttwnce  east  to  Uw  west 
line  of  Bellevlew  avome;  tlienoe  soutli  slonr 
tbe  west  line  at  Bellevlew  aTenue  to  the- 
place  of  beginning. 

"SecL  S.  ordinances  or  parts  of  ordinan- 
ces in  conflict  herewith  are  insomuch  as  they 
conflict  with  this  ordinance  hereby  repealed." 

The  <d1y  engineer  of  Kansas  City,  Mo.,  aft- 
er the  adoptltHi  of  this  ordinance,  made  out 
a  map  or  plat,  and  delivered  the  same  to  the 
mayor  of  said  dty,  in  which  was  embraced 
a  showing  of  tbe  benefit  district  The  dty 
clerk  of  Kansas  City,  Mo.,  issued  a  notice 
under  his  band  and  seal  to  property  owners, 
notifying  them  that  their  property  would  be 
taken  for  tbe  purposes  specified  In  tbe  ordi- 
nance of  Kansas  City,  No.  16,126.  Tbe  city 
clerk  also  Issued  the  following  notice  to  the 
appellant  in  this  cause:  "You  will  take  no- 
tice that  your  property  will  be  assessed  to 
compensate  for  tbe  taking  of  private  prop- 
wty  for  the  purposes  specified  in  the  ordi- 
nance of  Kanaaa  Oty  No.  16,129,  entitled 
'An  ordinance  to  open  and  establish  Sevoi- 
teenth  street  from  Holly  atreet  to  westerly 
line  of  FrankUn  street,'  approved  January  S, 
1901,  and  that  a  Jury  will  be  empaneled  to 
make  such  asseeamoDt  on  the  20tb  day  of 
May,  A.  D.  1901,  at  ten  o'clock  to  the  fore- 
noon at  tbe  Lower  House  council  cbambw 
on  the  fourth  flow  of  the  dty  hall  building 
on  tbe  southeast  comer  of  Fourth  and  Mala 
streets  In  Kansas  City,  Jackson  Odunty,  Mis- 
souri." On  May  20,  1901,  <m  account  of  the 
failure  to  get  service  on  seme  of  the  propvty 
owners,  the  proceedings  were  continued  by 
the  mayor  to  July  1.  1901.  On  July  1,  1901. 
the  followlnt  proceedings  appear  of  record: 

"In  the  matter  of  the  proceedings  to  as- 
certain and  assess  Just  compensatlMi  to  be 
paid  for  private  property  taken  for  public 
use,  for  tbe  purpose  spedfled  in  an  ordinance 
of  Kansas  CI^,  No.  16,129,  entitled  'An  Or- 
dinance to  open  and  establish  17th  street 
from  tbe  west  line  of  Holly  street  to  tbe 
westerly  line  of  Franklto  street'  Approved 
Jan'y  5th,  1901. 

"Hon.  Jas.  A.  Beed,  Mayor  of  Kansaa  City, 
presiding: 

"Now  on  this  day  «nae  John  A.  Hanley, 
R,  O.  Perkins,  John  Bayha,  Wm.  Beeves, 
Gbas.  A.  Bickell,  F.  N.  Phelps,  tbe  Jury  sum- 
moned herein,  and  it  appearing  to  the  court 
that  they  are  all  qualifled  and  disinterested 
freeholders  of  Kansas  City,  Missouri,  they 
are  duly  empaneled  a  jury  herein,  sworn  to 
faithfully  and  honestly  discharge  th^r  du- 
ties according  to  law  and  the  ordinances  un- 
der which  these  proceedings  are  carried  oil 

"The  Jury  was  Instructed  by  the  court  to 
go  with  the  <A\j  engineer  to-day  to  view  the 
property  to  be  taken  and  assessed,  and  thla 
matter  and  all  proceedings  herein  are  con- 
tinued to  Monday,  July  8th,  1001,  at  ten  of 
the  clock  In  the  forenoon  at  the  Lowor  House 
Council  Chamber  on  the  fourth  floor  of  tbe 
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Gtj  Han  bnUdlng  on  the  sontheast  cornar  of 
Foartb  and  Main  gtreets,  In  Kansas  City, 
Jadwm  Connt7.  HIsaourL 

"[Signed]   Jae.  A.  Reed,  Mayor." 

Tbcreafter,  on  July  8,  1901,  at  said  city 
ball,  fnrtli«r  i^oceedings  were  had,  as  sbown 
by  said  transcript,  as  follows: 

"In  the  matter  of  the  proceedings  to  ascer- 
tain and  assess  Jost  compensation  to  be  paid 
tot  private  property  taken  for  public  use 
for  the  purpose  epecifled  in  an  ordinance  of 
said  dty  No.  16,129,  entitled  'An  Ordinance 
to  opea  and  eatabllsta  17tb  street  from  Holly 
street  to  the  westerly  line  of  Franklin  street,' 
ipprored  Jan'y  6,  1901. 

"Hod.  7.  P.  I^ch.  Speaker  Lower  House 
of  the  Gommon  GonneU  of  Kansas  Olty,  iwe- 
slding. 

"Now  <m  this  day  comes  John  A.  Hanley, 
B.  6.  Po-kins,  John  Bayha^  Wm  Reeves, 
Cbas.  Bldcell,  F.  N.  Phelps,  the  jury  snm- 
ntoned  herein. 

"Also  aroears  B.  8.  Winn,  2iid  Assistant 
C!^  OooDselor  for  the  dty  and  offers  In  evi- 
dence the  ordinance  and  plat  under  which 
these  proceedings  are  carried  on,  and  flies 
the  affidavit  of  pobllcatton  of  M.  W.  Hntehl- 
■on.  of  the  Kansas  Oity  Mall,  accompanied 
with  a  o^y  of  the  notice  to  be  pobllshed 
under  ordor  of  the  Mayor,  dated  May  aoth, 
1901,  showing  pobUcatlon  pnrsnant  to  said 
notice  In  the  Kansas  City  Hall  as  follows, 
to  wit: 

"And  the  court  adjudges  that  all  iiartles 
have  been  duly  notified  and  all  persons  In- 
terested doly  served,  the  Jury  having  heard 
the  evidence  of  all  persons  appearing,  and 
having  viewed  the  property  to  be  takoi  and 
assessed,  render  their  verdict  and  an  dis- 
charged by  the  court 
"[Signed]  John  P.  Lynch, 

"%>eaker  Lower  House  of  the  Common 
GoDndl." 

And  on  the  same  day  said  jury  returned 
the  following  unanimous  verdict: 

"In  the  matter  of  the  proceedings  to  as- 
certain and  assess  just  compensation  to  be 
paid  for  private  pro^ertf  taken  for  public 
nse  for  the  purpose  spedQed  in  an  ordinance 
of  the  said  Kansas  Oity  No.  16,129,  entitled 
'An  Ordinance  to  open  and  establish  Seven- 
teenth (ITth)  street  from  Holly  street  to  the 
westerly  line  of  Franklin  street,*  approved 
January  6th,  2901,  the  undersigned  jury  on 
oath  having  heard  the  proof  of  the  several 
parties  interested  and  examined  personally 
the  property  to  be  taken  and  assessed,  rendw 
onr  verdict  as  fellows,  to  wit: 

"We  And  that  the  damages  for  the  prop- 
erty taken  exceed  the  benefits  to  be  derived 
by  the  city  at  large  and  by  the  property 
within  the  benefit  limits  as  prescribed  by 
said  ordinance  No.  16,129." 

On  the  same  day  the  mayor  submitted 
said  verdict  and  proceedings  to  the  common 
coandl  of  said  dty  as  follows: 

"Mayor's  Office.  Kansas  City,  Mo.,  July 
8th.  1901.  To  the  Hon.  Common  Council — 


Gentlemen:  I  herewith  snhmit  for  your  con- 
sideration the  verdict  and  proceedings  taken 
and  had  by  the  city  mider  ordinance  No. 
16,129,  entitled  'An  ordinance  to  op«i  and 
establish  17th  street  from  the  line  of  Holly 
street  to  the  westerly  line  of  Franklin 
street,'  approved  January  5th,  1901.  Re- 
spectfully, John  P.  Lynch,  Acting  Mayor." 

Whereupon,  at  a  meeting  ot  said  council 
on  July  8,  1901,  an  ordinance  was  passed  by 
that  body,  certified  by  the  proper  officers  of 
both  houses,  and  approved  by  the  mayor 
on  July  10, 1901,  duly  nmnbered  (17,807)  and 
entitled,  which  was  as  follows: 

"Be  it  ordained  by  the  common  conncfl  of 
Kansas  City: 

"Section  1.  That  the  verdict  and  proceed- 
ings (reported  to  the  Common  Gonndl  July 
8th,  1901,  by  the  mayor)  rendered  and  taken 
in  causing  to  be  ascertained  and  assessed  by 
a  jury,  Just  compensation  to  be  paid  for  pri- 
vate property  taken  for  the  purpose  specified 
In  Ordinance  No.  16,129,  entitled  'An  ordi- 
nance to  open  and  establish  17th  street  from 
the  west  line  of  Holly  street  to  the  westerly 
line  of  Franklin  street,*  approved  January 
6,  1901,  be  and  the  same  are  hereby  dm- 
finned." 

Thereafter,  on  July  27,  1901,  the  following 
affidavit  was  filed  In  the  office  of  the  dty 
clerk: 

"In  the  matter  of  opening  and  establish- 
ing of  17th  street  from  Holly  street  to  Frank- 
lin street  under  ordinance  of  Kansas  City, 
No.  16,129.   Approved  January  6th,  1001. 

"In  the  Mayor's  Court  State  of  Missouri, 
County  of  Jackstm — s&:  A.  O.  Bellnder, 
upon  his  oath  being  duly  sworn,  states  that 
he  is  the  owner  of  the  following  property  af- 
fected by  the  judgment  rendered  in  tlie 
above-entitled  cause,  to  wit:  Lots  4,  B,  6,  7, 
Resurv^  of  Whipple's  Second  Addition  In 
block  one  (1)  Kansas  City,  Missouri,  and  that 
he  appeals  to  the  drcult  court  of  said  county 
at  Kansas  Olty  from  the  judgment  rendered 
In  said  cause  on  the  verdict  of  the  jury,  and 
that  this  application  for  appeal  is  not  made 
for  vexation  or  delay,  but  on  the  merits,  be- 
cause this  affiant  believes  that  he  Is  Injured 
by  the  verdict  and  judgment  of  the  said 
court.   A.  G.  Bellnder. 

"Subscribed  and  sworn  to  before  me  this 
27th  day  of  July,  1901.  Term  expires  Nov. 
18.  1902.  R.  B.  Gamett,  Notary  Public. 
[Seal.]" 

Upon  this  affidavit  for  an  appeal  a  tran- 
script of  the  proceedings  before  the  mayor 
was  certified  to  the  office  of  the  clerk  of  the 
drcuit  court  of  Jackson  county.  Mo. 

On  January  10,  1902,  this  cause  was  tried 
in  the  circuit  court  of  Jackson  county.  Mo., 
before  a  jury.  Ordinance  No.  16,129  was  of- 
fered In  evidence,  together  with  the  plat  and 
other  testimony  tending  to  prove  the  mat- 
ters submitted  to  the  jury. 

At  the  close  of  the  evidence  the  court  In- 
structed the  Jury  as  follows:  "You  are  In- 
structed that  this  proceeding  Is  for  the  pur- 
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pose  of  aBseasing  damages  and  benefits  that 

may  result  from  the  proposed  c(»idemiiatlon 
for  public  use  of  Seventeentb  street  from 
Holly  street  to  the  westerly  line  of  Frank- 
lin aTenue  under  the  ordinance  <tf  Kansas 
Oity.  MIssouil,  nnmbered  16,129,  and  ap- 
proved on  the  Gtb  day  of  January,  1901,  and 
offered  in  evidence.  The  public  use  of  the 
property  to  be  taken  nnder  said  ordinance 
Is  such  that  the  dty  must  have  exclusive  pos- 
session and  control  thereof,  and  yon  are  in- 
stmcted  that  for  each  piece  of  property  so 
taken  you  will  ascertain  and  determine  the 
Just  compensation  therefor  to  be  the  actual 
value  thereof.  For  all  damages  to  each  piece 
of  property  not  actually  taken,  so  as  to  give 
the  city  possession  or  control  of  the  same, 
yon  will  ascertain  and  det^mine  the  Just 
compensation  therefor  to  be  the  actual 
amount  of  the  damages  aucb  property  may 
sustain  from  the  use  of  the  private  property 
taken  for  the  public  use  for  which  it  may 
be  takra,  Including  all  that  the  dty  from 
time  to  time  may  do  or  cause  to  be  done  In, 
with,  or  upon  the  private  property  so  taken. 
To  pay  such  compensation,  you  will  assess 
against  the  dty  the  amount  of  benefit  to  the 
dty  and  public  generally,  inclusive  of  the  ben- 
efit to  any  property  of  the  dty,  within  the 
benefit  limits  prescribed  by  the  ordinance  in 
evidence;  and  against  the  several  lots  and 
parcels  of  private  property,  exclusive  of  the 
Improvements  thereon,  which  you  may  deem 
benefited  by  the  proposed  Improvement  under 
said  ordinance,  and  which  Is  wltbln  the  lim- 
its of  the  benefit  district  prescribed  by  or- 
dinance introduced  in  evidence,  and  shown  on 
the  plat  introduced  in  evidence,  you  will  as- 
sess the  balance  of  such  compensation ;  eadi 
lot  or  parcel  of  ground  to  be  assessed  with  an 
amount  bearing  the  same  ratio  to  such  bal- 
ance as  the  benefit  to  each  lot  or  parcel  bears 
to  the  whole  benefit  to  all  the  private  ptopet- 
ty  assessed.  In  making  up  your  verdict,  you 
are  to  be  guided  by  your  own  Judgment  as 
to  damages  and  benefits  in  connection  with 
all  the  evidence  In  the  case.  You  wUl  make 
up  your  verdict  in  writing,  and  it  shall  be 
signed  by  each  of  you,  and  you  will  all  return 
the  same  into  court.  Before  returning  and 
making  your  verdict,  you  will  examine  per- 
sonally the  property  taken,  damaged,  and  as- 
sessed. The  city  engineer  or  his  assistant 
may  aid  you  to  put  your  verdict  In  proper 
form,  and  you  will  call  upon  blm  to  do  so. 
You  are  not  at  liberty  to  pass  on  the  question 
as  to  whether  tliere  is  any  public  necessity 
for  the  proposed  proceeding,  that  being  a 
matter  within  the  discretion  of  the  commMi 
counclL"  To  the  giving  of  which  Instruction 
the  Kansas  City,  Ft  Scott  &  Memphis  Rail- 
road Company  duly  objected  and  excepted 
at  the  time.  Said  railroad  company  thereup- 
on asked  the  court  to  instruct  the  Jury  as 
follows:  "The  court  instructs  the  Jury  that, 
In  assessing  benefits  for  the  proposed  opening 
of  Seventeenth  street  in  this  proceeding,  you 
cannot  assess  any  such  benefits  against  the 


property  of  the  Kansas  Olty,  Ft  Scott  & 
M^phls  BaUroad  Company,  Its  successors 
or  assigns,  now  occupied  by  the  tracks  of 
said  railroad  company."  The  court  refused 
to  ^ve  said  instruction,  to  which  r^nsal  of 
the  conrt  said  railroad  company  duly  except- 
ed  at  the  time. 

The  canse  was  submitted  to  the  Jnry,  and 
they  returned  their  verdict.  In  which  the; 
assessed  the  value  of  the  propwty  taken,  and 
the  damages  done  to  the  improvemmts  there- 
on, in  carrying  out  the  purpose  of  (q>ailDg 
of  the  street  q)edfled  In  Ordinance  16.U!>, 
and  then  proceeded  to  assess  against  the 
defendant  and  other  property  owners  in  tbe 
benefit  district  certain  amounts  to  pay  the 
compensation  fixed  as  aforesaid  for  the  prop- 
erty to  be  taken  and  damaged.  Against  that 
portion  of  tbe  railroad  yards  of  tbe  defendant 
included  in  said  benefit  district  the  Jury  as- 
sessed the  sum  of  $406,  and  the  conrt  entered 
Judgmoit  that  said  verdict  "be  adjudged  to 
be  binding  and  condusive  on  all  parties  Intn^ 
ested,"  and  that  "Kansas  City  have  and  bold, 
tbe  land  takai"  for  public  use,  and  that  the 
lands  assessed  with  benefits  "stand  bound 
and  charged  to  pay"  the  several  asseBsments 
against  them,  and  that  execution  issne  to  en- 
force said  paymaitB,  Fnnn  this  Jndgmoit 
defendant  in  due  time  and  form  proaecoted 
this  appeal,  and  the  caow  Is  now  before  ns 
for  cousidaratlon. 

Ik  F.  Pazfcer  and  Pratt;  Dana  ft  Bladr,  for 
appellant  B.  J.  Ingraham  and  B.  S.  Winn, 
for  respondent 

FOX,  J.  (after  stating  tbe  facts).  We  are 
not  favored  in  this  cause  with  a  brief  by  re- 
spondent, or  even  a  suggestion  as  to  the  the- 
ory upon  whldi  this  proceeding  can  be  main- 
tained ;  hence  we  are  left  to  make  such  inde- 
pendent investigation  of  the  legal  pn^KMltlons 
presented  by  the  record  in  this  cause  as  will 
meet  tbe  cont^tions  of  counsel  for  appellant, 
so  ably  and  clearly  presetted  In  their  brief. 

We  tiave  carefully  considered  the  chart» 
provisions  of  artlde  7  of  the  flreeholdm' 
diarter  of  Kansas  City  (page  111,  Bd.  1888). 
which  furnishes  the  basis  of  this  proceeding; 
and  we  are  unable,  with  the  record  t>^ore  us, 
made  In  pursuance  of  the  charter  provisions 
referred  to,  to  discover  upon  what  possible 
foundation  this  i^oceedlng  rests  or  can  be 
maintained.  It  Is  fundamental  that  the  pow- 
er and  authority  to  condemn  property  and 
open  public  streets  in  Kansas  Olty,  Mo.,  rests 
with  the  municipal  authority,  .and  that  prop- 
erty cannot  be  condemned  or  public  streets 
opened  at  the  instance  of  any  particular  In- 
divlduaL  We  have  in  this  case  the  proceed- 
ing in  due  form  commenced  by  the  proper 
authority  In  respect  to  the  opening  of  Seven- 
teenth street,  by  the  passage  of  Ordinance 
1G,129.  In  pursuance  of  this  ordinance,  prop- 
er plats  were  made  by  tbe  dty  enginen*,  and 
duly  filed  with  the  mayor,  showing  the  bmefit 
district  in  connection  with  the  opening  of  tbe 
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street  coDtemplated  as  directed  by  the  prorl- 
•kns  of  the  charter.  In  pursuance  of  the 
proTlBlonfl  of  the  charter,  the  mayor  organ- 
ized his  court  for  the  purpose  of  ascertain- 
Ing  the  damages  by  reason  of  the  pn^Miy 
taktn  tw  said  street  and  the  Improvementa 
tbexeoa,  and  tor  fbe  assessment  of  benefits 
to  make  compensation  tot  the  valae  of  the 
property  taken  and  cond«mwd  by  reason  of 
the  contemplated  street  A  jory  was  impan- 
eled, and,  after  harlng  heard  the  proof  of  the 
serttal  parties  interested,  and  examkiing 
personally  the  property  to  be  taken  and  as- 
sessed, returned  a  verdict  that  the  damages 
fbr  the  property  taken  eixeeded  the  benefits 
to  be  derived  by  the  dty  at  large  and  by  the 
property  within  the  benefit  limits  as  pre- 
scribed by  said  Ordinance  No.  16^128.  This 
verdict,  by  the  acting  mayor.  John  P.  Lynch, 
waa  submitted  to  the  common  council  of 
the  city,  and  by  Ordinance  No.  17,307  folly 
confirmed  and  approved,  'which  ordinance 
was  approved  by  the  mayor  on  July  10, 
tool.  8o  far  as  the  mnnic^ial  ^vemment 
Is  ooncerned,  as  disclosed  by  the  record  be- 
fore us,  no  further  steps  were  taken  to- 
ward the  completion  of  the  purposes  speci- 
fied in  the  original  ordinance,  18,129. 

This  proceeding,  it  api^rs,  reached  the 
drcult  court  by  an  appeal  on  the  part  of 
an  individual  who  owned  some  lots  of 
ground  In  the  benefit  district,  whose  prop- 
arty  had  neither  been  taken,  damaged,  nor 
assessed  in  respect  to  the  opening  of  this 
street.  The  record  In  this  cause  discloses 
that  Kansas  City  did  not  appeal  from  the 
verdict  of  the  Jury,  nor,  in  the  sense  of 
contesting  the  adjudications  upon  its  rights 
In  the  mayor's  courts,  was  the  city  a  party 
to  tiie  proceeding  in  the  circuit  court,  nor 
is  there  anything  indicated  by  the  record 
that  the  city  is  still  undertaking  to  carry 
out  the  purposes  specified  in  the  original  or- 
dinance, 16,129.  Upon  this  state  of  facts  the 
conclusion  Is  Irresistible  that  upon  the  re- 
turn of  the  verdict  by  the  Jury,  and  Its  con- 
flrmatlon  and  approval  by  the  city  council, 
there  was  an  abandonment  of  the  purposes 
specified  In  the  original  ordinance.  That 
the  city  had  a  right  to  discontinue  this  pro- 
ceeding is  beyond  dispute.  This  right  was 
clearly  stated  tn  the  case  of  Simpson  v.  Kan- 
sas City,  111  Mo.,  loc.  ctt  242,  20  8.  W.  39. 
It  was  there  said  (KcFarland,  J.,  speaking 
for  the  court):  "It  has  long  been  the  rule  in 
this  state,  and  Is  the  general  rule  else- 
where,  that.  In  the  absence  of  statutory  reg- 
ulations to  the  contrary,  a  municipal  cor^ 
poration  has  the  right  to  discontinue  pro- 
ceedings for  condemning  property  for  public 
uses,  and  to  abandon  such  public  improve- 
ments, at  any  time  before  a  final  award 
in  the  nature  of  a  Judgment  In  favor  of  the 
prDi>erty  ■  owners  for  their  compensation  Is 
made.  Railroad  v.  Lackland,  25  Mo.  516; 
St.  Joseph  V.  Hamilton,  4S  Mo.  288;  State 
ex  reL  t.  Hug,  44  Mo.  117;  2  XHllon  on  Mu- 
nicipal Corporations,  i  609;  Lewis  on  Eml- 
8SS.Ww— 4 


nent  Domain,  S  656;  8  Sedgwick  on  Dam- 
ages, i  1106;  Mills  on  Eminent  Domain,  | 
811;  City  of  St  Louis  v.  Meiutz,  107  Mo. 
6U,  18  8i  W.  30."  Judge  DUlon,  In  his  most 
excellent  work  upon  Municipal  Corporations 
(volume  2  [4th  Bd.]  |  60S),  clearly  states  the 
rule  as  to  the  right  of  a  city  to  abandon  or 
discmtlnne  proceedings  to  open  streets.  He 
says:  "Under  the  language  by  which  the 
power  to  <^n  streets  and  to  take  pnverty 
for  that  purpose  is  usually  conferred  upon 
municipal  corporations,  they  may  at  any 
time  before  taking  possession  of  the  proper- 
ty under  completed  proceedings,  or  before 
the  final  Judgment,  recede  from  or  discon- 
tinue the  proceedings  they  have  instituted. 
This  may  be  done,  unless  it  Is  otherwise  pro- 
vided by  legislative  enactment,  at  any  time 
before  vested  right  In  others  have  attached. 
Until  the  assessments  of  damages  have  been 
madi{  the  amount  cannot  be  known;  and. 
on  the  whole,  It  is  reasonable  that,  after 
having  ascertained  the  expense  of  the  proj- 
ect, the  corporation  should  have  the  discre- 
tion to  go  on  with  It  or  not,  as  it  sees  fl^ 
it  b^g  liable  in  proper  eases  for  any  wrong- 
ful acts  injurious  to  the  owner,  as  shown 
In  the  next  section."  In  Silvester  v.  St 
Louis,  164  Mo.  601,  66  S.  W.  278.  Burgess, 
J.,  speaktog  for  this  court,  fully  reviews  all 
the  authorities  and  concludes  with  the  full 
recognition  of  the  rights  of  the  city  at  any 
time  before  any  property  rights  are  vested, 
to  abandon  or  discontinue  the  proceeding  to 
open  a  public  street  In  Whyte  V.  01^  of 
Kansas,  22  Mo.  App.  409,  it  was  very  ap- 
propriately said:  "Tile  city  stopped  at  the 
passage  of  the  ordinance.  It  might  have 
proceeded  much  furtho*  In  the  process  of 
condemnation,  and  yet  not  been  liable  to 
damages,  nor  fallen  under  the  authorities 
cited  for  plaintiff.  There  is  matter  for  the 
council  to  pass  upon  at  the  very  end  of  the 
condonation  proceeding,  in  its  nature  Judi- 
cial, which  may  put  an  end  to  the  proceed- 
ing and  leave  the  parties  in  statu  quo,  which 
is  the  amount  of  damages  that  have  been  as- 
sessed. The  council  have,  In  reserve,  the 
power  to  determine  that  the  public  good  to 
be  subserved  from  the  appropriation  of  pri- 
vate property  In  a  given  Instance  Is  not  com- 
mensurate with  the  damages  awarded."  To 
the  same  effect  is  City  of  St  Joseph  v.  Ham- 
ilton, 43  Mo.  282,  where  It  was  ruled  "that 
the  city  may  dismiss  its  proceedings  at  any 
time  before  final  Judgment  •  *  *  and 
then  the  only  liability  that  would  be  incur- 
red would  be  the  ^Epenses.  So,  If.  on  ac- 
count of  excesBlve  damages,  it  should  be 
deemed  unwise  or  Impolitic  to  proceed.  It 
might  abandon  the  work.  *  *  *  If  the 
city  elects  to  abandon  the  entOTprlse  and  not 
to  toke  the  prop«rty,  there  is  no  divestiture 
of  title  from  the  owner,  and  he  is  not  enti- 
tled to  pay  from  the  public."  This  case  was 
afterwards  affirmed  In  State  ex  rel.  Rog»s 
V.  Hug,  44  Mo.  116. 
It  the  record  befwe  us  la  to  be  our  guld^ 
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that  Kansas  Olty  fully  and  ccnnpletely  dis- 
continued and  abandoned  this  proceeding 
upon  the  return  of  the  verdict  by  the  Jury 
Is  too  plain  for  discussion;  and,  this  being 
true,  we  are  unable  to  ascertain  upon  what 
ground  Mr.  A.  O.  Bellnder  can  continue  this 
proceeding,  and  undertake,  contrary  to  the 
wishes  of  Kansas  City,  to  open  a  public  street 
within  her  corporate  limits.  The  record  Is 
absolutely  silent  as  to  any  steps  taken  by 
the  city  to  pursue  the  purposes  specified  in 
the  original  ordinance  any  further.  The  dty 
made  no  complaint  at  the  verdict  Its  com- 
mon council  accepted  it,  confirmed  It,  and 
approved  it  It  was  no  complaining  party 
to  the  proceeding  in  the  circuit  court,  and 
is  making  no  suggestion  now  In  this  court 
as  to  the  support  and  maintenance  of  the 
Judgment  in  this  proceeding.  Again,  under 
the  showing  as  disclosed  by  the  record  In 
this  cause,  there  was  no  right  of  appeal  on 
the  part  of  A.  O.  Bellnder:  First,  for  the 
reason  that  the  verdict  of  the  jury  was  not 
such  a  Terdlct  as  Is  contemplated  by  section 
4  of  article  7  of  the  charter  of  the  city  of 
Kansas,  as  to  authorize  an  appeal  from  It; 
second,  the  right  of  appeal  on  the  part  of 
Mr.  Bellnder  must  rest  solely  upon  the  char^ 
ter  provisions  of  section  6,  art  7,  of  the  city 
charter,  and  he  Is  not  such  a  person  aflFected 
by  said  proceeding  as  is  contemplated  by 
that  section  of  the  charter,  which  would  au- 
thorize .  an  appeal  by  him.  The  provisions 
of  this  section  authorizing  an  appeal  sub- 
stantially provide  that  In  case  the  city  or 
any  person  aflFected  by  such  proceeding,  ei- 
ther as  the  owner  of  property  taken  or  dam- 
aged, or  the  owner  of  property  assessed,  shall 
feel  aggrieved  by  the  verdict  such  party  so 
aggrieved  may  appeal  to  the  circuit  court 
of  Jackson  county,  Mo.  Mr.  Bellnder's  prop- 
erty was  neither  taken  nor  damaged,  nor 
was  there  any  assessment  of  any  kind  made 
against  his  property.  In  fact,  his  property 
was  in  Identically  the  same  condition  and 
position  after  the  return  of  the  verdict  and 
the  confirmation  of  It  by  the  city  council,  as 
it  was  before;  hence  he  had  nothing  to  ap< 
peal  from.  The  only  perstm,  under  the  pro- 
visions of  the  city  charter  governing  this  pro- 
«edlng,  who  was  authorized  to  prosecute 
an  appeal,  must  be  some  one  whose  property 
has  been  taken,  damaged,  or  assessed  by 
such  proceeding.  The  right  of  appeal  In  civil 
actions  was  unknown  to  the  common  law, 
and  this  appeal  rests  solely  upon  the  provi- 
sions of  the  city  charter,  and  it  is  essential 
to  the  exercise  of  this  right  that  the  provi- 
sions of  that  charter  shall  be  substantially 
pursued.  State  ex  rel.  v.  Woodson,  128  Mo., 
loc.  clt  514,  31  S.  W.  105;  State  v.  Thayer, 
158  Mo.  36,  58  S.  W.  12;  Thomas  v.  Town 
Mut  Ins.  Co.,  89  Mo.  App.  12;  Scbroeder  v. 
Jabin,  94  Mo.  App.  111.  ti7  S.  W.  949. 

Again,  It  may  be  said  that,  upon  the  face 
of  the  affidavit  of  Mr.  Bellnder,  this  appeal 
was  unauthorized.  Section  5,  supra,  of  the 
<My  charter,  makes  it  an  essential  requisite 


In  an  affidavit  for  an  appeal  that  the  party 
appealing,  or  bis  agent  shall  state  wtiat 
Interest  the  party  appealing  has  In  the  pro- 
ceeding. Now,  BO  far  as  this  affidavit  Is 
concerned,  it  is  absolutely  silent  as  to  any 
Interest  of  Mr.  Bellnder,  who  made  this  af- 
fidavit The  statement  that  he  was  the  own- 
er of  certain  property  affected  by  the  Judg- 
ment la  by  no  means  a  compliance  with  the 
essential  requisite  of  the  diarter  provlalon 
that  he  must  show  what  Interest  he  has  In 
the  proceeding,  and,  from  the  disclosures  of 
the  record,  after  the  return  of  the  verdict 
by  the  Jury,  and  Its  confirmation  by  the  city 
council,  we  are  unable  to  conceive  of  any 
interest  that  he  had  In  such  proceeding,  at 
least  until  some  further  steps  were  taken 
by  Kansas  City  to  carry  oat  the  pnrposea 
of  the  original  ordinance.  The  remarks  of 
the  court  In  State  ex  ret.  v.  Talty,  139  Mb. 
879,  40  S.  W.  942,  may  very  appropriately 
be  applied  to  the  appeal  to  the  circuit  court 
in  tbis  case.  It  was  said:  "But  independ- 
ently of  what  may  be  said  of  the  control, 
duty,  or  power  of  the  courts  over  property 
In  their  custody,  no  appeal  will  He  from 
Judgments  or  orders  made  aflFectlag  the 
same,  unless  allowed  by  statote;  and,  by 
statute,  appeals  are  allowed  only  to  tbose 
who  are  aggrieved  by  Judgments,  orders,  or 
decrees  made,  affecting  directly  some  pe- 
cnnlary  or  property  rights  or  interests  of 
the  appellant  Judgments  or  ord«ii  that 
affect  or  offend  merely  the  taste  or  sensibili- 
ties of  a  party  constitute  no  legal  grlerftiice — 
authorize  no  appeal  therefrom." 

We  have  carefully  considered  all  the  dis- 
closures of  the  record  In  this  cause,  and  we 
are  of  the  opinlcm  that  the  conclusion  is  Ir- 
resistible that  the  city,  upon  the  return  of 
the  verdict  by  the  Jury,  and  its  acceptance 
and  approval  by  the  city  couDclI,  abandon- 
ed the  proceeding  put  In  operation  by  Ordi- 
nance 16,129;  and  it  may  be  further  added 
that  the  verdict  of  the  Jury  and  its  approval 
by  the  city  council  did  not  In  any  way  affect 
the  interest  In  any  property  of  A.  O.  Belln- 
der, and  was  not  such  an  adjudication  of  any 
of  his  rights  as  authorized  an  appeal,  and 
that  the  circuit  court  was  without  Jurisdic- 
tion to  render  the  judgment  disclosed  by  tbe 
record. 

With  these  views,  it  results  in  the  conclu- 
sion that  the  Judgment  should  be  reversed, 
and  it  is  BO  ordered.   All  concur. 


REYNOLDS  v.  ST.  LOUIS  TRANSIT  CO. 
(Supreme  Court  of  Miasonrl,  Diviaion  No.  1. 
June  16,  1905.) 

1.  BlLI.  or  EXCEFTIOnS— AmNDUKNT. 

The  amendment  of  defendant's  bill  of  ex- 
ceptions by  incorporating  into  it  an  admission 
of  defendant's  counsel,  contained  in '  plaintiff's 
bill,  ttiat  ttie  accident  warn  tbe  result  of  defend- 
ant s  negligence,  if  allowable,  would  not  mate- 
rially alter  the  case,  where  the  ■  admission  was 
nothing  more  than  what  tlie  uncontradicted  Bvi- 
dence  showed  was  tbe  fact 
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2.  Caxuxbb— PusKirens  —  Pebmhu  Irjtt- 
Km. 

In  an  action  againBt  a  street  railroad  com- 
pan7,  where  it  appeared  that  defendant  receiv- 
ed pUiDtiff  as  a  public  carrier,  and  he  was 
bans  carried  aa  a  paaaennr  when  he  was  Injur* 
ed,  ft  was  not  orror  to  nutmct  a  finding  for 
pluntlff  if  the  Jnry  found,  among  other  lactB, 
that  defendant  received  plaintiff  as  a  passen- 
ger to  be  carried  for  hire,  thoiwh  there  was  no 
eridenca  that  plaintilE  paid  h&  tare,  or  that 
tan  was  demanded. 

[Xd.  Note. — ^For  easea  In  pdnt,  aee  vol. 
CeoL  Dig.  CazrierB.  |  074.] 

3.  SaICZ  —  InSTBITCTIONB  —  EbBOS  AJTECTINa 

Merits. 

In  an  action  against  a  street  railroad  for 
injuries,  where  it  was  ail^d  that  defendant, 
by  a  "^n^lgent  and  violent  rate  of  speed"  of 
another  car,  caused  the  collision,  an  instruction 
to  find  for  plaintiff  if  the  jury  found  that  do- 
fendant  ao  negligently  ran  and  operated  its 
cars,  or  either  of  them  as  to  cause  the  collision, 
though  broader  than  it  should  have  been,  was 
not  error  affecting  the  merits,  which  will  be 
regarded  on  appeal 

4.  Pbbbonal  InjnBiEs  —  Measubi  or  Dam- 
ages. 

In  an  action  for  Injuries,  an  Instruction 
that  in  estimating  the  damages  the  jury  may 
consider  plaintifTa  diminished  capacity  for  earn- 
ing money,  if  any,  and  on  account  thereof  make 
sndi  allowance  as  may  be  fair  and  just  for  any 
loss  they  may  believe  from  tbe  evidence  be  has 
sostained  in  tbe  past  by  reason  thereof,  and  for 
any  loss  the^  may  believe  he  may  sastain  In  bis 
future  eammga  by  reason  of  snch  diminished 
earning  capacity,  is  not  erroneous,  as  author- 
ising a  recovery  for  loss  of  time,  and  also  for 
diminished  earning  capacity  daring  the  same 
period,  and  fbr  loaa  of^  what  he  "niay"  aoatain 
in  the  fntare. 

5.  Sake— ExcESSivi!  Dahaobb. 

An  award  of  $23,400  for  Injuries  sustain- 
ed h  excesalve,  though  plaintiff  was  42  years 
old.  In  good  health,  and  his  injuries  have  result- 
ed in  diabetes  and  paralysis  of  both  legs,  and 
he  is  a  helpless  cnpple,  and  may  remain  so 
permanently. 

[Ed.  Note, — For  eases  in  point,  see  yoi.  IB, 
Ocnt  Dig.  Damaflsa,  |  874.] 

Appeal  from  Circuit  Court,  Franklin  Comi- 
ty; John  W.  HcElblnney,  Jndge. 

Action  1^  WllUam  Reynolds  against  tbe 
St  Lonls  l^nslt  Company.  From  a  Jod^ 
meat  for  plalntlfl,  defendant  appeals.  Re- 
versed. 

Boyle,  Priest  A  Lehmann  and  Oeo.  W. 
Easley,  for  appellant   John  W.  Booth,  Oscar 

E.  Mey»seieck,  Blchard  F.  Ralph,  Ttfomas 

F.  Faontleroy,  and  Sbepard  Barclay,  for  re- 
spondent 

VAIiLIANT,  J.  Plaintiff  obtained  a  Judg- 
ment fOT  923,400  damages  for  injuries  to  his 
person  received  in  a  collision  of  two  street 
cars  of  defendant   The  defendant  appeals. 

Tbe  plaintiff  was  a  passenger  on  one  of 
defendant's  street  cars  on  what  Is  called  tbe 
"Bellefontalne  Line,"  and  as  the  car  was 
crossing  another  track  of  defendant  called 
the  Fonrth  Street  line,  a  car  on  the  last- 
named  track,  aiming  for  the  same  crossing, 
struck  the  car  In  which  plaintiff  was  riding, 
In  consequence  of  which  tbe  plaintiff  was 
thrown  out  of  the  seat  and  received  severe 
iiUurles.  Tbe  suit  was  begun  in  St  Louis, 


tmt  taken  by  change  of  Tenoe  to  Franklin 
county,  where  It  has  been  twice  tried.  On 
the  first  trial  there  was  a  verdict  for  the 
plaintiff  for  (36,000;  bat  the  court  sustained 
defendant's  motion  for  a  new  trial,  and  the 
cause  was  tried  again.  On  the  second  trial 
the  verdict  was  for  ¥23,400,  and  the  court 
overruled  defendant's  motion  for  a  new  trial, 
whereupon  the  defendant  took  this  appeal. 

1.  It  appears  from  tbe  respondent's  ab- 
stract that  when  the  appellant  presented  Its 
bill  of  exceptions  to  the  trial  Judge  for  his 
signing  the  plaintiff  insisted  that  tbe  argn- 
ment  of  Mr.  Hocker,  the  defendant's  attor- 
ney, to  tbe  jury,  should  be  Inserted  In  the 
bill  of  exceptions,  and  for  that  purpose  pre- 
sented to  the  court  tbe  stenographer's  re- 
port of  that  argument;  but  the  court  refused 
the  plalntlfTs  request  and  signed  the  bill  as 
It  was  offered  by  the  defendant.  Then  the 
plaintiff  excepted  to  that  ruling,  and  the 
court  tb^eupon  signed  a  bill  of  exceptions 
for  the  plaintiff  which  contained  the  argu- 
ment and  respondent  now  asks  that  his  bill 
of  exceptions  be  taken  as  a  part  of  the  rec- 
ord in  the  caose.  The  significance  of  this 
request  Is  that  In  the  argument  of  tbe  de- 
fendant's counsel  he  fitinkly  admitted  to  the 
jury  that  the  accident  was  the  result  of  de- 
fendant's n^ligence,  and  that  the  only  point 
on  wblch  the  plaintiff  and  defendant  could 
not  agree  was  the  amount  of  damages  the 
plaintiff  should  have  to  compensate  him  for 
his  Injury;  that  he  was  Injured  to  some  ex- 
tent, but  not  to  the  extent  claimed  by  him. 
Respondent  contends,  on  the  authority  cf 
what  Is  said  In  Dairler  t.  Darrier,  68  Mo.  222, 
that  this  court  should  cause  the  defendant's 
bill  of  exceptions  to  be  amended  or  correct- 
ed, by  inserting  the  contents  of  the  plalntiCTs 
bill  Into  it  OT  consider  it  done  without  going 
through  the  formality  of  doing  it  or  requir- 
ing it  to  be  done.  We  do  not  understand  the 
case  referred  to  as  being  a  precedent  for 
amending  appellant's  bill  of  exceptions  in 
the  manner  proposed.  But  It  would  not  ma- 
terially alter  tbe  case  If  the  bill  of  excep- 
tions contained  the  admission  referred  to, 
because  the  admission  was  nothing  more  than 
what  the  uncontradicted  evidence  showed 
was  tbe  fact  and  tbe  counsel.  In  frankly 
making  the  statement  was  not  only  dischar- 
ging his  duty  to  the  court  -  but  also  dis- 
charging his  full  duty  to  his  client  by  pre- 
senting the  case  to  tbe  jury  in  the  very  best 
light  in  which  it  could  be  presented.  The 
evidence  showed  that  the  pUiintlff  was  a 
passenger  in  one  of  defendant's  cars,  which 
was  struck  by  another  of  defendant's  cars, 
and  be  was  thereby  injured.  ,  It  was  there- 
fore In  legal  contemplation  the  defendant's 
own  hand  that  struck  the  plaintiff.  When 
those  facts  were  shown,  a  prima  facie  case 
was  made  for  the  plaintiff,  and  tbe  burden 
of  accounting  for  tbe  collision  was  shifted 
to  the  defendant;  but  defendant  offered  no 
evidence  on  that  point.  The  only  evidence 
offered  by  defendant  was  ttuit  of  experts 
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i-eiatlDg  to  the  degree  of  tbe  plalntilTB  inju- 
Ties. 

2.  The  petition  alleges  that  the  defendant 
received  the  plaintiff  on  its  car  as  a  passen- 
ger, and  for  a  valuable  consideration  paid  by 
plaintiff  undertook  to  carry  him  safely  to 
his  point  of  destination.  In  the  instructions 
given  for  plaintiff  the  jury  are  told  that  If 
they  should  find  certain  facts,  among  them 
that  "the  defendant  received  the  plaintiff  as  a 
passenger  to  be  carried  for  hire,"  they  should 
And  for  the  plaintiff.  There  was  no  evi- 
dence that  plaintiff  paid  any  fare,  or  that 
fare  was  demanded.  The  submitting  of  that 
question  to  the  jury  Is  assigned  for  error. 
The  argument  in  support  of  the  assignment  is 
that  the  relation  of  passenger  and  carrier  is 
created  only  by  contract,  and  that  nndw  the 

'  general  denial  the  burden  was  on  the  plaintiff 
to  prove  the  contract  alleged,  and,  failing  to 
offer  any  proof  on  that  point,  there  was  noth- 
ing to  go  to  the  Jury— citing  In  support  ofl 
that  proposition  Schepers  v.  Railroad,  128 
Mo.  665,  2&  S.  W.  712;  Schaefer  v.  Railroad. 
128  Mo.  64,  30  S.  W.  831.  Those  cases  do 
hold  that  the  relation  of  passenger  and  car- 
rier grows  only  out  of  contract,  but  they  also 
hold  that  the  contract  is  either  express  or 
implied.  The  evidence  In  this  case  shows 
that  the  plaintiff  t>oarded  one  of  d^endanf  s 
street  cars  at  Lucas  avenue,  and  was  carried 
in  it  as  far  as  the  crossing  of  Park  avenue 
and  Gratton  street,  where  the  accident  occur- 
red. The  facts  that  he  was  received  In  the' 
vehicle  of  a  pabllc  carriw  and  was  being 
carried  In  the  manner  of  a  passenger,  noth- 
ing else  appearing,  were  sufficient  for  the 
Inference  that  he  was  there  under  the  im- 
plied contract  that  created  the  relation  be- 
tween him  and  the  defendant  of  passenger 
and  carrier.  There  was  no  error  In  sub- 
mitting that  question  to  the  Jury. 

3.  The  petition  alleges  that,  while  the 
plaintiff  was  In  a  car  of  the  defendant,  its 
servants  so  carelessly  and  negligently  man- 
aged another  one  of  Its  cars  by  a  "negligent 
and  violent-rate  of  speed"  that  It  was  brought 
Into  violent  collision  with  the  one  in  which 
plaintiff  was  being  carried,  and  the  accident 
resulted  therefrom.  In  an  instruction  for  the 
plaintiff  the  Jury  were  told  that  If  they  should 
find  certain  facts,  among  them  that  the  de- 
fendant "so  negligently  ran  and  operated 
said  cars,  or  either  of  them,"  as  to  cause 
the  collision,  the  verdict  should  be  for  the 
plaintiff.  It  is  assigned  for  error  that  the 
words  in  quotation  rendered  the  instruction 
erroneous,  as  authorizing  a  recovery  on  the 
finding  of  an  act  of  negligence  different  from 
that  stated  In  the  petition;  that  Is  to  say, 
on  the  finding  that  the  car  In  which  plain- 
tiff was  riding  was  negligently  managed.  If 
the  instruction  was  broader  than  it  should 
have  been,  the  error  does  not  reach  the 
merits  of  the  case.  According  to  the  uncon- 
tradicted evidence  the  accident  was  caused 
by  the  negligence  of  defendant's  servants, 
tither  those  on  the  Fourth  Street  car,  which 


crushed  into  the  Bellefontalne  car,  or  those 
on  the  latter  in  not  avoiding  the  collision. 
Error  not  affecting  the  merits  of  the  action 
Is  not  to  be  regarded  on  appeal.  Section  865, 
Rev.  St  1809. 

4.  Appellant  complains  of  the  Instruction 
given  for  plaintiff  on  the  measure  of  damages. 
The  testimony  for  the  plaintiff  tended  to 
show  that  bis  injuries  were  such  as  caused 
great  suffering,  physical  and  mental,  that 
they  disabled  him  from  pursuing  his  avoca- 
tion, and  they  were  likely  to  be  permanent 
The  Instruction  complained  of  la  as  follows: 
"If  under  the  law  and  evld^ce  yon  find  the 
-  issues  In  this  cause  for  the  plaintiff,  the  dam- 
ages which  you  may  award  him  should  be 
compensatory  only,  and  in  estimating  such 
damages  you  will  take  into  consldemtion  and 
allow  him  for  expenses  for  doctor's  bill  In- 
curred, If  any,  in  treating  Ills  Injuries;  also, 
compensation  for  the  time  lost  If  any,  dur- 
ing his  illness  occasioned  by  his  Injury.  Aud 
while  the  evidence  may  not  prove  any  spe- 
cific sum  in  dollars  and  cents  that  plaintiff 
may  have  been  damaged  by  reason  of  phys- 
ical pain  and  mental  anguish,  yet  you  may 
allow  him  what  yon  believe  to  be  Just  and 
fair  to  compensate  him  for  such  sufferings, 
if  any.  You  will  also  take  Into  considera- 
tion, in  estimating  his  damages,  MS  dimin- 
ished capacity  for  earning  money,  If  you  so 
believe  from  the  evidence,  and  on  account 
thereof  make  blm  sach  allowance  as  you 
may  believe  to  be  fair  and  Just  for  any  loss 
that  you  may  believe  from  the  evidence  he 
has  sustained  in  the  past  by  reason  thereof, 
and  for  any  loss  you  may  believe  from  the 
evidence  he  may  sustain  In  his  future  earn- 
ings, by  reason  of  such  diminished  earning 
capacity  as  may  be  occasioned  by  his  In- 
jury," The  criticism  of  plaintUTs  instruc- 
tion is  tbati  It  authorizes  a  recovery  for  loss 
of  time,  and  also  for  diminished  earning 
capacity  during  the  same  period,  and  for  loss 
of  what  he  may  sustain  in  the  future,  with 
emphasis  on  the  word  "may."  The  instruc- 
tion does  direct  the  jury  to  consider  the 
plaintiff's  loss  of  time  and  diminution  of  his 
earning  capacity,  past  and  future,  and  i>os- 
slblj  one  reading  that  instruction  might  con- 
strue it  to  mean  that  plaintiff  was  to  be  com- 
pensated for  time  lost  in  the  past  and  wages 
lost  in  the  same  past  period  by  reason  of 
diminished  earning  capacity;  but  that  would 
be  a  strained  construction  and  an  unreason- 
able one.  The  value  of  his  lost  time  could 
be  estimated  only  by  the  value  of  his  lost 
wages.  During  some  of  the  time  he  might 
be  entirely  incapacitated,  and  In  other  some 
bis  earning  capacity  be  only  diminished.  In 
view  of  this  criticism,  we  see  how  the  In- 
Btrnction  might  have  been  worded  so  as  to 
render  It  more  accurate;  bat  that  may  be 
said  of  almost  every  Instruction,  when  view- 
ed under  the  microscope. 

The  learned  counsel  for  appellant  do  not 
attach  much  importance  to  that  point  but 
do  attach  importance  to  another  point  In  the 
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Instrncdon.  They  say:  "The  vital  error  In 
this  Instrnctioii,  however,  la  that  It  directs 
a  recovery  for  loss  of  future  earalngs  that 
the  plaintiff  may  sustain  by  reason  of  di- 
minished earning  capacity  that  may  be  oc- 
casioned by  his  Injury."  The  counsel  give 
to  the  word  "may"  In  that  connection  the 
meaning  of  the  term  "possibly  might,"  and 
tliey  say:  "This  instruction  violates  the 
rale  that  future  damages  for  injuries,  palu, 
or  suffering  must  be  confined  to  such  as  the 
evidence  renders  It  reasonably  certain  will 
result  from  the  injury."  That  Is  the  correct 
rule,  as  shown  by  the  numerous  cases  cited 
in  Its  support,  among  which  are  Russell  t. 
Columbia,  74  Mo.  480,  41  Am.  Rep.  325; 
Bradley  v.  Railway.  138  Mo.  301,  39  S.  W. 
763;  Chilton  v.  St  Joseph,  143  Mo.  192,  44 
S.  W.  766.  The  word  "may,"  used  as  an 
auxiliary  verb,  has  a  wide  scope  of  meaning, 
into  which  the  idea  of  mere  possibility  en- 
ters; but  it  also  comprehends  the  Idea  of 
prolMbllity,  and  also  the  thought  of  what  is 
\Tlth  more  or  less  certainty  to  be  expected, 
and  whether  it  Is  to  carry  the  one  thought  or 
the  otber  often  depends  on  the  context 
The  word  "may"  is  used  In  this  instruction 
nine  times.  If  we  shonld  erase  it  whenever 
It  occurs,  and  write  In  Its  place  "possibly 
might."  we  would  convert  it  Into  an  Instruc- 
tion conveying  a  very  different  meaning  from 
that  which  a  casual  reading  of  it  now  con- 
veys. This  instmction  Is  an  almost  literal 
copy  of  one  approved  by  this  court  in  Rodney 
T.  Railroad.  127  Mo.  676,  28  a  W.  887.  30  8. 
W.  150,  where  the  word  "may"  Is  used  In 
tbe  same  sense.  The  term  "may  sustain  in. 
the  future,"  In  reference  to  the  same  sub- 
ject, has  been  approved  In  other  cases  by 
this  court  O'Connell  t.  Railway,  106  Mo. 
484,  17  8.  W.  494;  Dnerst  v.  Stamping  Co., 
163  Mo.  617.  63  S.  W.  827.  A  safer  word 
than  "may"  could  be  used  to  express  the 
Idea  of  probability  or  reasonable  certainty; 
but  we  will  not  hold  an  instruction  errone- 
ous, where  the  context,  in  the  light  of  the 
facts  of  the  case  to  which  the  Instruction  Is 
applied,  shows  that  it  is  used  to  Imply  rea- 
sonable probability  or  reasonable  certainty. 

5.  Lastly  it  la  Insisted  tbat  the  damages 
are  excessive.  The  testimony  for  the  plain- 
tiff tended  to  show  that  at  the  time  of  the 
accident  be  was  42  years  old.  In  the  prime 
of  life,  strong  and  healthy,  weighing  190 
pounds;  by  the  collision  he  was  thrown  to 
the  otho*  side  of  the  car  in  which  he  was 
seated,  his  back  strllclng  the  edge  of  a  seat 
on  that  side,  Infllctii^  a  painful  Injury,  and 
be  was  carried  home  in  an  ambulance;  that 
he  has  never  been  able  to  stand  or  walk 
since  that  time;  that  he  has  lost  40  or  SO 
pounds  of  weight,  is  required  constanUy  to 
take  purgatives  to  move  his  Irawels,  has 
diabetes  and  paralysis  of  both  his  legs,  and 
has  manifestation  of  progressive  nervous  de- 
cay. He  is  a  helpless  cripple,  and  there  is 
little  hope  of  any  Improvement  The  ex- 
pert teatImon7  on  tba  part  of  tbe  defoidant 


tended  to  show  that  the  plaintiff's  Injuries 
were  not  as  severe  as  he  represented  them 
to  be;  that  the  condition  of  his  legs  was  due 
to  hysterical  anasthesia,  which  Is  a  disturb- 
ance in  the  function  of  the  central  nervous 
system,  and  such  cases  usually  get  well. 
When  recovery  comes.  It  Is  spontaneous.  A 
physician  ^ho  examined  the  plaintiff  by  or- 
der of  the  court  found  no  evidence  of  dia- 
betes or  ankylosis.  'Another  learned  witness 
testified  that  traumatic  neurosis  was  not  a 
disease,  but  was  a  condition.  "Tbe  nervous 
system  is  In  a  bad  condition — that  is,  does 
not  act  in  a  proper  manner — and  they  are 
mentally  disturbed  more  easily,  and  tbey 
are  very  miserable,  Irritable.  lltOe  things 
worry  them,  and  they  may  lose  flesh,  or  else 
they  may  become  weak  as  far  as  their  mus- 
cular system  Is  concerned.  •  •  •  Under 
proper  conditions  they  recover,  sometimes, 
very  promptly,  sometimes  with  time.  They 
may  run  for  the  course  of  a  year  or  two. 

•  •  •  They  do  not  die  of  traumatic  neurosis. 

•  •  •  It  Is  called  hysterical  paralysis.  It 
is  not  a  paralysis  based  upon  a  d^ned  lesion 
of  the  spinal  cord.  •  •  •  The  recovery  of 
sensation  may  be  rapid,  or  It  may  be  slow. 
It  may  be  blood,  or  it  may  be  paralysis." 

The  award  of  the  Jury  was  $23,400.  That 
award  in  our  opinion  is  excessive.  We  rec- 
ognize the  difficulty  In  laying  down  a  rule 
for  the  measure  of  damages  In  such  cases, 
and  It  is  always  with  great  hesitancy  tbat 
we  Interfere  with  the  verdict  of  a  jury  on 
this  question;  but  we  feel  constrained  to 
do  so  In  this  instance.  In  our  opinion  |15,- 
000  would  be  a  fair  compensation  to  the 
plaintiff  for  the  Injuries  be  has  suffered.  If, 
therefore,  the  plaintiff  sees  fit  within  10  days 
to  remit  $8,400  of  his  award,  we  will  affirm 
the  Judgment;  otherwise,  the  Judgment  will 
be  reversed,  and  the  cause  remanded  for  a 
new  trial.  All  concur,  except  MARSHALL,. 
J.t  not  sitting. 


HARRISON  V.  LAKENAN  et  aL 

(Soprane  Court  of  Missouri,  Division  No.  1, 
May  24, 190B.) 

1.  Bbokbbs— OoiaiBBBiOHflh- Fks&diho. 

Where,  in  an  action  against  brokers  who 

had  effected  a  sale  of  plaintilTs  land,  the  pe- 
tition allied  that  defendants  received  from  the 
purchaser  a  sum  of  money  (or  tbe  use  of  plain- 
tiff, and  retained  it  refusing  to  pay  it  over, 
tbe  petition  was  not  insufficient  for  faiiing  to 
allege  that  defendants  were  authorized  to  col- 
lect tbe  mone;. 

2.  Same— VABiAitcK  —  AmnAviT  of  PbbjiT' 

DICE. 

A  defendant  could  not  iusist  on  appeal  timt 
the  petition  alleged  a  written  contract,  while  tlie 
proof  showed  a  verbal  one,  where  he  filed  no 
affidavit  under  Rev.  St  1809,  fi  655,  providing 
that,  when  it  shall  be  alleged  that  a  party  baa 
been  misled  by  a  variance,  the  fact  shell  be 
proved  by  affidavit  whereupon  the  court  may 
order  the  pleading  to  be  amended 

[Ed.  Note.— F<»r  cases  in  point,  see  vot  99, 
Cent  Dig.  Pleading,  {t  1428-1432.] 
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8.  SaHB— DBUmuKB  TO  EriDEROB. 

When  there  wm  aabstantial  erldence  In- 
troduced by  plaintiff  to  establldi  the  auc- 
tions of  the  petition,  a  demurrer  to  the  evi- 
dence was  properly  overruled, 

[Ed.  Note. — For  cases  In  point,  we  t<^  46, 
Cent.  DiB.  Trial,  9S  346,  847.] 

4.  Same— ADinssiBii.rrT  of  Etidbrob— Ebbob 

OURBD  BT  iKSTBUCTtOn. 

Where  the  isane  was  whether  pfaintlff  had 
consented  to  an  alteration  in  a  written  contract 
between  himself  and  defendant,  the  admission 
of  evidence  bearins  on  the  question  whether 
defendant  had  by  tklea  representations  induced 

Slaintiff  to  agree  to  a  modification  was  cured 
y  an  Instruction  that,  if  plidntiff  had  consent- 
ed to  the  modification,  the  verdict  ihonld  be  tar 
defendant 

0.  Obosb-Bxahikatiok— Habmlbbs  Ebbob. 

There  was  no  error  prejudicial  to  defend- 
ant In  cross-examining  him  as  to  the  meaning 
of  letters  written  by  him  to  plaiotiET,  defendant 
being  thus  offered  an  opportunity  of  explain- 
ing the  meaning  <3t  his  letters. 

[Ed.  Note. — For  cases  in  point,  see  vol.  S. 
Cent  Dig.  Appeal  and  Error,  |§  4140-4145.] 

6.  Aotion—Dbuamd— Waiveb. 

the  express  provisions  of  Rev.  St  1889, 
I  1576,  an  objection  that  no  demand  for  the 
subject-matter  of  the  suit  was  made  prior  to  the 
action  is  not  available  noIeBS  It  is  expressly  set 
up  by  way  of  defense  and  accompanied  br  a 
tender. 

7.  tbiai.  —  GBiDiBmrr  or  Wlnaans  —  Ik- 

BTBUOnONS. 

An  instruction  that  In  determlnlnf  the 
weight  and  credibility  to  be  given  to  the  tes- 
timony of  any  witness  the  jarv  might  take  into 
consideration  the  "character''  of  the  witness 
was  proper  where  'each  party  contended  that 
the  testimony  on  behalf  of  the  other  party  was 
unreliable. 

8l  Bbokbbb  —  GoiniiBsioHa  —  Ai.TBBATion  of 
Co  NTBAOT— Effect. 

Where  brokers,   withont  the  consent  of 
their  customer,  altered  a  written  contract  so 
as  to  give  them  a  greater  commission,  the  al- 
teration rendered  the  entire,  contract  void. 
B.  Sauk— IiuTBiTcrioRS. 

On  an  issue  as  to  whether  brokers,  with- 
ont the  consent  of  their  customer,  had  material- 
ly altered  written  contract,  it  was  not  error 
to  instruct  that  the  customer  was  not  bound 
by  the  alteration  unless  he  was  present  In  the 
office  of  the  brokers  at  the  time  the  alteration 
was  made,  the  brokoa'  theory  being  that  the  al- 
teration was  made  at  their  office,  and  there  be- 
ing no  evidence  to  diow  that  it  was  proposed, 
agreed  to,  or  made  at  any  other  pla(«. 

10.  SaUB— AonON   AOAINST  BBOEBB— MONKT 
BBCBI  VBD— I N8TBU0TT0NS. 

In  an  action  against  brokers  to  recover 
moneys  retained  by  them  out  of  the  purchase 
price,  an  instruction  that,  though  plaintiff  gave 
defendants  authority  to  sell  his  land  at  a 
specified  sum  per  acre,  such  authority  did  not 
excuse  defendants  from  selling  for  the  beet  ob- 
tainable price,  was  not  erroneous  on  the  the- 
ory that  It  made  the  agent  exceed  the  instruo- 
tions  of  his  principal,  and  made  him  liable  if  he 
did  not. 

11.  Sake— Fbaud — iRBTsncrioifa. 

Where  a  landowner  sued  his  brokers,  who 
had  effected  a  sale,  to  recover  a  portion  of  the 
purchase  money  which  had  been  retained  by 
them  on  the  ground  that  the  contract  was  not 
binding  on  him  because  he  had  been  fraudulent- 
ly induced  to  enter  Into  it  by  the  act  of  the 
defendants  In  not  correctly  reading  the  con- 
tract to  him,  and  also  on  the  ground  that  the 
contract  had  been  nullified  by  an  alteration 
thereof  by  defendants,  an  instmction  that.  If 
plaintiff  signed  the  original  contract,  defend- 
ants, In  readlDg  it  to  hiin  having  fraudulently 


deceived  him.  thm  the  OMttract  waa  not  End- 
ing, was  not  erroneous  <a  the  theory  that  the 

action  waa  not  one  for  tbe  cancellation  of  i 

contract. 

12.  Sake— Instbuctionb  Assitmiho  Pacts. 
Where,  in  an  action  to  recover  from  bro- 
kers a  portion  of  the  pnrchaie  money  retained 
by  them  for  effecting  a  sale  of  plaintilTs  land, 
the  evidence  showed  that  the  purchaser  gave 
his  check  to  plaintiff,  and  he  turned  it  over  to 
defendants,  who  subsequently  gave  plaintiff 
their  check,  an  fnstmctlcoi  assnmlng  uiat  de- 
fendants received  the  mon^  from  the  pnrdias- 
er  was  not  erroneous. 

13.  Saub— Arouuertb  of  Gottrbbl. 

On  an  issue  as  to  whether  brokers  had 
made  an  alteration  In  a  written  contract  be- 
tween themselves  and  their  customer  it  was  not 
error  for  plaintiff's  counsel,  in  his  argument  to 
the  jury,  to  comment  on  the  fact  that  the  con- 
tract which  was  before  tbe  jury  appeared  to  be 
In  five  different  handwritings. 

14.  Affbal— Revibw— QuBsnoRB  of  Faot. 
The  mere  fact  that  the  preponderance  of 

the  evidence  may,  in  the  opmion  of  tbe  Su- 
preme Court,  be  against  tne  verdict,  is  no 
ground  for  disturbing  the  Jndgmmt  when  tbim 
u  substantial  evidence  to  support  it. 

Appeal  from  Circuit  Court,  Andraln  Oonn- 
ty ;  E.  M.  Hogbee,  Judge. 

Action  by  Thomas  Harrison,  Sr.,  against 
J.  J.  Lakenan  and.  otbon.  From  a  Judgment 
In  favor  of  plaintiff,  defendant^  appeaL  Af- 
firmed. 

0.  A.  Barnes,  F.  R.  Jesse,  and  Geo.  Robert- 
son, tose  appellants.  B.  D.  Bodgers  and  P. 
H.  Onllen,  tor  respondent 

BlARSHALIi,  J.  This  Is  an  action  at  law 
to  recover  $4,907.10  alleged  to  have  been  re- 
ceived by  the  defendants  for  the  use  of  tbe 
plaintiff,  and  by  tbe  defendants  retained  with- 
out the  knowledge  or  consent  of  tbe  plaintiff. 
There  was  a  verdict  and  Judgment  for  the 
plaintiff  for  $4,888,  from  wbich,  after  pricier 
step^  tbe  defendants  appealed. 

The  issues:  Tbe  petition  was  originally  In 
three  counts,  and  upon  motion  of  the  defend- 
ants tbe  plaintiff  was  required  to  elect  upon 
wbich  count  be  would  stand,  and  accordingly 
be  elected  to  stand  on  tbe  first  count  of  tbe 
petition.  In  substance,  that  count  alleges 
that  tbe  defaidanta  were  and  are  partoRra 
engaged  In  the  real  estate  business;  tbat 
In  Jone^  1898,  tbe  plaintlfC.  employed  defend- 
ants to  sell  his  farm,  consisting  of  985.82 
acres  of  land,  in  Callaway  connty.  Mo.,  and 
agreed  to  pay  them  for  so  doing  a  commission 
of  S  per  cent  on  tbe  first  $1,000  realized  from 
tbe  sale,  and  2%  per  cent,  on  each  remaining 
$1,000  so  realized ;  tbat  the  defendants 
agreed  so  to  do  for  said  commission;  that 
thereafter,  on  the  14tb  of  October,  1898,  de- 
fendant sold  the  land  to  one  L.  K.  Scroggtns 
at  the  price  of  $25  an  acre,  aggregating  $24,- 
645.50,  and  that  tbey  collected  said  snm  from 
purchaser  therefor ;  that  tbe  defendants  are 
entitled  to  retain,  as  their  commission,  the 
sum  of  $522 :  that  about  October  25, 1898,  tbe 
defendants  paid  to  the  plaintiff  the  sum  of 
$19,216.40,  received  by  tbem  from  tbe  sale  of 
said  land  as  atbresald,  "leaving  a  balance  of 
$4,907.10  due  me  out  of  tbe  pnrctaaBe  price 
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<rf  said  land**;  tliat  said  laat-named  Bmn  waa 

collected  by  tbe  def  endaatB  for  the  nae  of 
the  plalntlif  as  a  iwrt  of  tbe  porcbaae  price 
ot  aaid  land  about  tbe  Utb  day  of  October. 
3808,  and  retained  by  them,  without  bla 
knowledse  or  consent;  and  tbat,  though  de- 
manded, tbe  deCendants  have  failed  and  rft- 
fnaed  to  pay  tbe  same  to  the  plaintiff,  - 

Hob  answer  Is-a  gmeral  denial. 

Tbe  case  made  Is  this:  Prior  to  and  an  the 
Uth  of  September,  1807,  the  plaintiff  was  a 
man  82  years  of  age,  a  farmer,  and  owned 
about  1,248  acres  ot  land,  more  a;  less.  In 
Callaway  county.  Tbe  defendants  wne  part- 
ners, and  for  many  years  had  been  agaged  In 
tbe  real  estate  bnalnesa  In  Hadco,  Mo.  On 
said  Uth  of  Septonber,  1807.  at  plalntlfrs  so- 
licitation, as  the  defendants  say.  or  at  de- 
taidanta'  request,  as  tbe  plaintiff  aays,  tbe 
plaintiff  placed  said  land  In  the  bands  of 
tbe  defendants  tot  sale.  A  written  anthw- 
Ity  or  contract  was  Hien  .entered  Into  between 
tbe  parties,  as  toUows: 

"I  hereby  antboriae  and  oupower  Lafcenan 
it  Bamea,  of  ICexla^  Missouri,  to  sell  for 
me  tbe  following  real  estate  situated  in  Cal- 
laway County,  Missouri:  (Here  follows  a  d»- 
acription  of  ttw  land],  and  contidning  In  all 
1,240  aina.  more  or  less,  for  the  sum  of 
^&  per  aare,  or  my  bmne  place.  9S0  acres,  at 
tbe  same  price,  or  tbe  800  acre  farm  occupied 
by  Jack  Hai^aoo.  at  the  same  price,  and 
alao  [a  certain  8&«cre  tract  deeorlbed]  at 
|20l00  per  acre,  separately  or  with  other  land. 

**C/ailV  IS,  1898,  prtce  reduced  to  920.00  pr 
acre.  L,  A  B,  to  get  9600.00  out  of  920.00 
pr  aon,  mtd  oniftMng  May  oon  get  over  9^.00 
pr  aere.1 

**One-haJf  or  more,  option  of  buyer,  cash 
or  posBcsston,  and  balance  in  one  year  with 
8X  Interest  fmm  dat& 

1  {HOOBlae  to  pay  to  said  agents  5%  com- 
mlsBlon  on  tbe  Ist  $1,000.00  of  each  sale; 
2M%  on  balance^  per  cent  commission  on  tbe 
groaa  amount  of  said  real  estate,  or  any  part 
thereof  may  bring  when  by  or  tiirongh  than, 
ot  If  aold  1^  me^  to  pay  party  to  whom  tb^ 
hare  abown  this  propeitr*  *  *  *  In  case 
■aid  agents  desire  tbey  may  trade  or  sell 
said  pTf^erty  for  what  tbey.  please  just  so 
tiiey  aooonnt  to  me  for  said  price  less  aald 
commlBsion.*' 

Tbe  porthms  of  the  writing  omitted  are  not 
material  to  tlds  eontronrsy.  In  the  fall  of 
1807  iba  defendants  procured  Soiator  Wall, 
ot  Stantoo,  IlL,  to  examine  the  place.  The 
defendants  contend  that  on  tbat  occaalcm  tbe 
plabitlfl  told  the  defendant  Bamea  fliat  he 
would  take  920  per  acre  tor  the  land.  Tbe 
Irialntlfl  says  tbat  In  Janet  1898,  when  Sen- 
ator Wall  examined  tbe  land  a  second  time, 
tbe  defendant  Bamea  told  him  he  could  not 
Bell  tbe  farm  at  mora  than  $20  an  acre,  and 
be  then  anthwlaed  him  to  sell  at  tbat  prica 
The  defendant*  say  tbat  In  July,  1808,  Sen- 
ator wall  indicated  to  them  that  be  would 
come  to  Mlflsouri  and  buy  tbe  land  It  he 
could  get  It  for  $20  an  acre^  and  that  on  the 


Uth  of  July,  18B8.  they  wrote  tha  fidlowlng 
letter  to  the  plaintiff:  "We  recently  saw  Mr. 
Wall  and  had  quite  a  talk  with  him  about 
your  farm,  and  be  talks  like  be  ml|^  buy  it 
at  120.00  per  acre.  Would  come  and  take  a 
look  at  It  If  it  was  priced  at  that;  that  la, 
860  acres,  or  about  that  Now.  while  we  con- 
alder  tbia  a  low  pricey  It  la  seldom  tbat 
we  get  a  cash  buyer  for  a  tana  of  ibat  alae, 
and  if  you  think  beat  we  wlU  write  him  to 
come  to  see  It  with  the  nndwstandlng  that 
be  can  buy  it  at  f20.00  per  acre.  U  he  wants 
It  Of  course  we  did  not  go  Into  particulars 
in  regard  to  possession,  etc.  Let  us  hear 
from  you."  The  detaa^mts  say  tbat  In  re* 
eponse  to  the  lett«  tbe  plaintiff  called  upon 
them  at  their  office  in  Blexlco  on  the  16th  ot 
July,  and  autborlaed  than  to  sell  tbe  land, 
and  at  tbe  same  time  apeed  with  tbem  to 
change  tbe  original  contract  so  aa  to  reduce 
the  inrice  of  the  entire  tract  to  $20  per  acre, 
and  to  change  tbe  commission  of  the  defwid- 
anti.  as  aforesaid,  so  as  to  give  defendants 
the  Bom  of  9600.  and  all  oror  $20  per  acre  they 
might  sell  the  land  fw.  and  tbat  acoordtngly 
the  defOidattt  Bamea,  in  tbe  presence  and 
with  tbe  consent  and  by  the  authority  of  tbe 
plaintiff,  and  in  the  presence  of  J.  J.  E<ake- 
nan  and  Latney  Barnes,  wrote  In  the  blank 
q>ace  tbat  had  been  1^  In  the  original  con* 
tract  the  words  above  reproduced  In  said  con- 
tract and  onbraced  In  tbe  bra<^ets  therein 
and  italicised,  and  which  are  to  the  effect 
JoBt  Stated.  On  the  other  hand,  tbe  plain-, 
tiff  d«iles  that  be  made  any  such  modlfl- 
cation  or  change  in  the  original  contract  or 
ttut  Iw  saw  tbe  same  written  into  tbe  con- 
tract or  knew  tbat  it  bad  been  ao  done,  or 
coDsented' thereto.  In  August  1808,  Senator 
Wall  was  killed,  and  the  defendants  sent  tbe 
plaintiff  a  paper  containing  an  account  there- 
of, and  under  date  of  August  20,  1808.  wrote 
tbe  plaintiff  as  follows:  '*We  send  you  here- 
with a  paper  In  which  you  will  notice  of 
the  death  of  Hon.  H.  W.  Wall  mailed.  Mr. 
Wall  was  the  gentleman  to  whom  we  showed 
your  farm ;  of  course  this  will  put  an  aid  to 
all  negotiations  with  him.  We  are  woiUng 
on  another  man  from  whom  we  will  have  to 
take  seme  Kansas  land  at  $25.00  and  want 
you  to  price  it  at  not  less  than  that  and 
would  like  for  you  to  price  it  at  $27JX)  to 
$30.00  In  a  general  way.  This  don't  ke^  you 
from  selling  It  if  you  get  a  chance.  Of  course 
we  know  that  In  case  we  ect  a  sale  or 
trade  we  account  to  yon  for  the  farm  at 
$20.00  per  acN  less  a  commission  of  $600.00. 
We  are  in  hajprn  we  will  have  this  man  to 
iotSL  at  tbe  place  this  coming  week.**  There 
is  a  conflict  in  the  eridenoe  as  to  whetbor  or 
not  tbe  plaintiff  reoelTed  thla  letter;  at  any 
rate^  be  never  anawned  it  and  he  says  be 
never  received  It  Thereafter  the  defendants 
induced  L.  K.  Scrogglna,  of  lUinola,  to  examr 
Ine  the  land.  On  the  way  back  from  tbe  land 
to  Mezloo  Scn«gins  ottegeO.  to  buy  986.82 
acres  at  $25  per  acre^  and  the  d^endant 
Bamea,  repreeenting  the  defendants,  acc^t 
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ed  the  offer,  the  plaintiff  having  told  Scrog- 
gins  that  be  had  put  the  land  In  the  defend- 
ants' bands  for  sale,  and  would  abide  by 
whatever  they  did.  Accordingly,  on  the  I4tb 
of  October,  1898,  the  defendants  entered  Into 
a  contract  of  sale  of  the  land  to  said  Scrog- 
glns  for  $25  per  acre,  aggregating  $24,046.60, 
of  which  $15,000  was  to  be  paid  when  the 
deed  was  delivered,  and  the  balance  to  be 
paid  on  March  1,  1899,  leas  6  per  cent  Inter- 
est on  the  $15,000  from  the  day  of  Its  pay- 
ment until  March  1,  1899.  Said  contract  fur- 
ther recites  that  Scrogglns  executed  and  left 
with  the  defendants  his  check  for  $15,000. 
On  the  same  day  the  defendants  wrote  the 
plaintiff  as  follows:  "We,  this  afternoon, 
sold  your  farm  of  1,000  acres,  more  or  leas, 
to  Mr.  Lt.  K.  Scrogglns  of  Illinois  so  as  to  net 
you  the  amount  agreed  upon  between  you 
and  ourselrra,  namely  $20.00  per  acre,  less 
$500.00."  Then  follow  certain  directions  as 
to  plaintiff  procuring  an  abstract  of  title  and 
having  a  survey  made;  and  then  tbe  let- 
ter continues:  "We  have  a  good  big  check 
to  be  presented  for  payment  when  you  make 
tbe  deed,  which  will  be  as  soon  as  the  survey 
is  made.  .  *  *  *  As  soon  as  survey,  aV 
stract  and  deed  are  made  you  will  get  $8,- 
000.00  or  $10,000.00  cash,  and  the  remainder 
of  your  purchase  money  March  Ist,  1899,  less 
6%  per  annum  Interest  from  now  until 
March  Ist,  as  interest  on  the  cash  payment 
he  now  makes.  Possession  to  be  given  March 
Ist  next  We  have  In  your  name  gone  Into 
a  written  contract  with  Scrogglns  on  this 
sale.  Please  do  not  mention  price  to  any  one 
tax  that  is  no  one's  business  but  yourself  and 
ourselves,  and  Scrogglns  don't  want  the  price 
known."  The  plaintiff  Immediately  procured 
the  abstract  of  title  and  had  the  survey  made, 
and  on  the  20th  of  October,  1898,  he  went 
to  tbe  defendants'  office  and  executed  his  war- 
ranty deed  conveying  085.82  acres  of  land  to 
said  Scr<^;ins  for  a  recited  consideration  of 
$24,045.50.  The  revenue  stamp  placed  upon 
the  deed  amounted  to  $25,  atad  the  defendants 
Bay  tbey  called  the  plaintiff's  attention  tb»e- 
to  at  the  time.  .  Tbe  defendants  further  say 
that  tbe  deed  was  read  to  the  plaintiff  by 
Latney  Barnes,  who  had  prepared  the  same ; 
and  when  said  Barnes  rrad  the  clause  reciting 
the  conslderatiMi  he  stopped,  and  called  tbe 
plaintiff's  attention  to  the  fact  tiiat  tbe  con- 
Bideratlon  mentioned  in  tbe  deed  was  $23  per 
acre,  and  offered  to  tell  him  exactly  what 
they  were  making  out  of  the  transaction,  but 
that  the  plaintiff  replied,  "It  don't  make  any 
difference  what  you  made,"  or  "I  have  no 
desire  to  know  what  you  sold  it  toe."  On 
the  other  hand,  tbe  plaintiff  denies  that  any 
ancb  oonv»satlon  took  place,  and  says  that 
when  he  signed  the  deed  be  aui^sed  the  sale 
was  at  $20.per  acre,  and  did  not  know  until 
nearly  a  year  afterwards,  when  some  neigh- 
bor qmfce  to  bim  about  it»  and  said  he  beard 
be  bad  sold  It  for  $25  par  acre,  that  the  sale 
was  fOr  more  than  $20  an  acre,  and  that  upon 
receipt  of  nich  Informattcm  be  aeat  a  man  to 


Illinois  and  ascertained  from  Scrogglnfl  that 
the  price  paid  was  $25  an  acre.  The  plain- 
tiff further  says  that  when  the  consideration 
In  the  deed  was  read  to  him  the  defendant 
Lakenan  told  him  that  the  consideration  men- 
tioned in  the  deed  was  not  the  correct  consid- 
eration, and  tiiat  after  the  deed  was  signed 
Lakenan  remarked  to  him  that  they  were 
making  a  good  thing  on  the  sale  of  the  farm, 
and  that  he  replied  that  he  did  not  care  what 
they  made,  thinking  Lakenan  referred  to  tbe 
commission  the  defendants  would  receive. 

On  tb%  25th  of  October,  189^  the  defend- 
ants rendered  to  tbe  plaintiff  tbe  following 
statement  of  the  sale: 

Thomu  HarriMn,  Br., 
IB  aecount  wltb  Lakeuui  *  BsrnM, 

October  lOtb,         to  nte  of  I8B.8S 

aora  of  landO  ao.OO  por  A   $19^711.40 

To  vendor's  Ilea  ntalned  on  land  t9,S20.60 

Dtsconat  on  advanoe  payment. ....  20LB0 

ReTonoe  stamp  tor  deed   20.00 

Commliaioni    B00.00 

October  26th,  tSBS,  dieek  of  Xi.  Jfc 

B.  on  Sav.  Bank  >9.C74.40   

U,716.'40  19,715.40 

Thereafter  Scrogglns  gave  his  check  to  the 
plaintiff  for  $9,820.  The  plaintiff  took  it  t» 
the  defendants,  and  delivered  It  to  them, 
and  they  gave  the  plaintiff  their  check  there- 
for. Thus  the  matter  stood  until  December, 
1899.  when  this  suit  was  brought  to  recover 
tbe  said  balance. 

On  the  trial  of  tbe  case  the  plaintifl  call- 
ed ScroggbiB  as  a  witness,  and  be  testified, 
that  after  be  bad  agreed  with  the  defend- 
ant Barnes  to  purchase  the  land,  and  wblle- 
on  their  way  from  tbe  land  to  Mexico. 
Barnes  said  to  bim,  'It  vron't  make  any  dif- 
ference to  you  to  keep  this  thing  stJIl; 
maybe  It  will  be  to  your  advantage;"  and 
he  told  Barnes  It  made  no  difference  to  him. 
Tbe  plaintiff  tried  tbe  case  upon  the  theory 
that  the  defendants  were  authorised  to  sell 
the  land  at  not  less  than  $20  per  acre,  and 
to  have  a  commission  of  6  per  coit  of  tbe 
first  $1,000  and  2%  per  cent  on  tbe  remain- 
der, and  that  tbe  original  contract  was  never 
modified  except  by  reducing  the  price  of  the 
whole  tract  to  $20  per  acre,  and  that  the 
memorandum  of  July  16, 1898,  In  the  bracket- 
ed and  Italldsed  clause  of  the  contract,  was 
never  made  by  bim  or  agreed  to  by  him,  and 
was  placed  In  tbe  contract  without  his 
knowledge  or  consent  Tbe  defendants  tried 
the  case  upon  the  theory  that  said  modifica- 
tion of  July  15,  1808,  was  agreed  to  by  the 
plaintiff,  and  waa  inserted  in  the  contract 
vrlth  bis  knowledge  and  consent  in  corrobo- 
ration of  which  the  defendants  referred  to 
their  letter  of  August  20, 1808,  in  which  th(*y 
said  to  the  plaintiff  that  tbf  y  were  to  account 
to  bim  at  $20  per  acre,  less  a  commission  of 
$500,  and  farther  referred  to  tbe  fact  stated 
In  the  account  sales  that  they  charged  tbe 
jdalntiff  with  only  $20  for  revalue  stamps, 
whereas  they  bad  placed  $25  In  revenue 
stamps  o&  the  deed,  and  further  referred 
to  the  conversation  testlfled  to  by  them  a» 
to  the  consideration  named  In  the  deed  and. 
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Tboi  the  deed  was  executed,  and  accordlBgly 
claimed  tbat  tbe  contract,  as  so  modified, 
required  tbem  to  account  to  the  plaintiff  for 
$20  per  acre,  leas  $500  commission,  and 
claimed  that  whaterw  they  received  In  ex- 
cess of  that  amount  belonged  to  them,  and 
consequently  they  were  under  no  obligation 
to  notify  or  Inform  the  plaintiff  that  the  sale 
was  for  (25  per  acre.  Each  party  Insists 
tbat  the  other  was  guilty  of  making  many 
conflicting,  contradictory,  and  false  state- 
ments in  tiieir  respective  testimony,  and  the 
case  was  argued  In  this  court  as  if  such  mat- 
teis  were  open  to  review  here.  It  is  un- 
necessary to  reproduce  In  more  detail  the 
testimony  adduced  upon  the  trial.  What  Is 
berelnt>efore  said  Is  sufficient  to  show  the 
theories  upon  which  the  parties  tried  the 
case  In  the  court  below,  and  to  Indicate  that 
there  was  substantial  testimony  to  support 
the  theory  of  each  party.  On  behalf  of  the 
plaintur  the  court  gave  11  Instructions,  and 
on  behalf  of  the  deCendants  the  court  gave 
alio  11  Instructions.  The  defendants  also 
asked  10  other  Instructions,  which  the  eotnrt 
refused.  The  Instructions  given  and  refused 
took  a  wide  range,  and.  so  far  as  Is  neces> 
sary.  those  spedflcally  complained  of  will  be 
hereafter  referred  to.  At  the  close  of  the 
pblntlfrs  case,  and  again  at  the  dose  of  the 
whole  case,  the  defendants  demurred  to  the 
evidence-  The  court  overruled  the  demurrers, 
and  the  defendants  excepted. 

L  Hie  first  enw  assigned  is  that  the 
petltiw  stated  no  cause  of  action.  In  this: 
that  it  does  not  allege  that  the  defendants 
"wen  granted  authority  to  collect  the  pui^ 
ebase  money.  This  Is  an  action  tor  money 
had  and  reeelred,  and  not  on  action  upon  a 
spedal  contract  The  gravamen  of  the  pett- 
tioD  is  that  the  defendants  received  94,907.10 
for  the  use  of  the  i^alntUf.  and  retained  the 
same,  and  refused  to  pay  It  to  the  plaintiff, 
w  to  account  to  him  therefor.  "The  law  is 
that  when  a  person  who  has  rec^ved  money 
for  tile  use  of  another  neglects  or  reuses 
to  pay  It  over  to  bis  cestui  que  trust  the 
'  penon  entiUed  thereto  may  maintain  an  ac- 
tloQ  against  him  fbr  money  had  and  receiv- 
ed. *  *  *  Itlsofno  Importance  how  the 
nuni^  came  Into  his  bands  if  the  plaintiff 
U  legally  entitled  thweto.  The  beneficiaries 
ire  legally  entitled  to  recover  tt  of  the  re- 
eelTer  by  an  action  for  money  bad  and  re- 
vived." Clark  V.  Bank,  57  Ma  App.,  loc  dt 
28&.  One  who  receives  money  for  the  use 
o[  another,  even  without  any  prior  authority 
to  80  receive  It,  ia  liable  to  the  person  to 
whose  use  It  was  received;  and  It  is  no  de* 
Cense  that  the  recelvw  bad  no  previous  au- 
thority. 

2.  The  second  contention  of  the  def  aidants 
la  that  tbe  petitiw  alleges  a  written  contract, 
whereas  the  proof  showed  a  verbal  contract 
If  there  was  any  merit  In  ttils  contention, 
tbe  defendants  have  not  put  tbesiaelvea  in  a 
poddou  to  Inalst  vpon  It  in  this  court  They 
Sled  no  affidavit  such  as  la  required  under 


tbe  statute  (Rev.  St  1899,  |  fSBB),  and  the 
point  is  not,  therefore,  open  for  review  lu 
this  court  Flaher  Beal  Bstate  Go.  t.  Btaed 
Bealty  Co.,  169  Mo.  662,  62  S.  W.  448. 

8.  The  defendants*  next  contention  Is  that 
tbe  trial  court  erred  In  oveminng  tbe  de- 
murrers to  the  evidence.  There  was  sub- 
stantial evidence  adduced  by  the  plalntUC 
tending  to  establish  the  allegations  of  tbe 
petition  and  to  support  the  plaintiff's  theory 
of  the  case.  This  therefore  Is  not  a  case  of 
total  failure  of  proof,  such  as  Is  d^ned  in 
Chltty  V.  Railroad,  148  Mo.  64,  49  S.  W.  868. 
There  was  no  error  In  the  ruling  of  the  court 
in  this  regard. 

4.  The  fourth  error  assigned  Is  the  actlOD 
of  the  trial  court  in  permitting  the  plalntUT 
te  cross-examine  the  defendante  as  to  the 
value  of  the  land  and  as  to  the  meaning  of 
the  letters  written  t^  the  defendante  to  the 
plaintiff.  Tb»  trial  court  admitted  the  evi- 
dence as  to  the  value  of  the  land  as  bearing 
upon  the  vnx)ngful  conduct  of  the  defendant 
in  representing  to  the  plaintiff  that  they 
could  not  sell  tbe  land  for  man  than  $20  an 
acre,  and  thereby  Inducing  him  to  agree  to 
a  modification  to  tiiat  otent  of  tlie  con- 
tract No  Bocb  Issue  was  properly  in  the 
cas^  but  at  the  request  of  the  defendante 
tbe  court  instructed  the  Jury  that.  If  th^ 
believed  that  tbe  plaintiff  consented  to  a 
modification  of  tbe  contract  as  claimed  by 
tbe  defendants,  their  verdict  shonSd  be  for 
the  defendants.  Whatever  barm  was  done 
to  tbe  defendante  by  tiie  admisslMi  of  the 
evidence  complained  of  was  neutralised  by 
the  Instruction  asked  by  tlie  defendants.  As 
to  the  cross-examination  of  the  defendante 
concerning  tbe  letters  written  by  Ibem  to  tbe 
plaintiff,  it  may  also  be  inop^y  aald  that 
there  was  no  such  issue  In  tbe  case^  but  it 
Is  InconoelvaUe  how  the  def^dante  were 
prejudiced  thereby.  On  the  contrary,  they 
were  thus  afforded  an  opportunity  of  ex- 
plaining the  meaning  of  their  letters.  The 
plaintiff  vrould  have  had  a  right  to  object 
to  the  defendante  adding  anything  to  their 
letters  explanatory  tliereof,  but  bow  the 
defendante  could  be  injuriously  affected  by 
tbe  plaintiff  pomittlng  tbem  or  requiring 
than  to  explain  them  doee  not  manifest  it- 
self. 

5.  Tbo  next  error  assigned  Is  that  no  de- 
mand, before  tiie  action  was  instituted,  was 
shown.  Section  1675,  Rev.  St  1889,  provides 
that:  "It  shall  not  hereafter  be  available  to 
a  party  as  an  objection  that  no  denuuid  fur 
the  subject  matter  of  tbe  salt  was  made 
prior  to  Ito  Institution,  unless  it  Is  grossly 
set  up  way  of  defense  in  the  answer  or 
replication,  and  is  also  accompanied  with  a 
tender  of  the  amount  tbat  te  due;  in  which 
case,  If  the  plaintiff  will  farther  pxosecute 
bis  suit,  and  shall  not  recover  a  greater  sum 
than  te  tendered,  he  shall  pay  all  costs.  This 
proton  shall  be  applicable  as  well  to  ac- 
tions for  property  as  for  money.  When 
prop^ly  Is  tendered,  tbe  damages  for  Ite 
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detention.  If  any,  sball  also  be  tendered." 
The  defendants  In  this  case  set  ap  no  sncb 
special  defense,  and  make  no  tender,  but,  on 
the  contrary,  filed  a  general  denial. 

6.  Plalntifs  first  Instruction  ia  claimed  to 
be  erroneous  on  the  ground  that  it  directed 
the  jury,  in  determining  the  weight  and  credi- 
bility to  be  given  to  the  testimony  of  any  wit- 
ness, they  should  take  In"  consideration  the 
character  of  the  witness,  and  because  there 
was  no  evidence  adduced  in  the  case  affecting 
the  character  or  reputation  of  any  witness 
who  testified  in  the  case.  There  Is  a  vast  dif- 
ference between  the  character  of  a  witness 
and  the  reputation  of  a  witness.  Webster's 
IntematloDal  Dictionary  defines  "character" 
as  follows:  "3.  The  peculiar  quality  or  sum 
of  qualities  by  which  a  person  or  thing  Is  dis- 
tinguished from  others;  the  stamp  Impressed 
by  nature,  education  and  habit;  that  which  a 
person  or  thing  really  is;  nature;  disposi- 
tion. 4.  Strength  of  mind;  resolution;  In- 
dependence; individuality;  as,  be  has  a 
great  deal  of  character.  6.  Moral  quality; 
the  principles  and  motives  that  control  the 
life;  as,  a  man  of  character;  his  character 
saves  him  from  suspicion.  0.  Quality,  po- 
sition, rank  or  capacity;  quality  of  conduct 
with  respect  to  a  certain  office  or  duty;  as,  in 
the  miserable  character  of  a  slave;  In  his 
character  as  a  magistrate;  her  character  as  a 
daughter."  The  same  author  defines  "repu- 
tation" as  follows:  "1.  The  estimation  in 
which  one  is  held;  character  In  public  opinion; 
the  character  attributed  to  a  person,  thing  or 
action;  repute.  (Law)  The  character  imput- 
ed to  a'i>erson  in  the  community  In  which  he 
llrea.  It  Is  admissible  evidence  when  he  puts 
his  character  In  issue,  or  when  such  reputa- 
tion Is  otherwise  part  of  the  Issue  of  a  case." 
"Synonyms  given  are  "credit;  repute;  re- 
gard; estimation;  esteem;  honor;  fame." 
Speaking  of  character  and  reputation,  the 
same  author,  quoting  from  Abbot  says:  "It 
would  be  well  If  character  and  reputation 
were  used  distinctly.  In  truth,  character  is 
what  a  person  is;  reputation  Is  what  he  Is 
supposed  to  be.  Character  Is  in  himself; 
repntatlon  Is  In  the  minds  of  others.  Char- 
acter Is  injured  by  temptation  and  by  wrong- 
doing; reputation  by  slander  and  libels. 
Character  endures  throughout  defamation  in 
every  form,  but  perishes  when  there  Is  a 
voluntary  transgression ;  reputation  may 
last  through  numerous  transgressions,  but 
be  destroyed  by  a  single,  and  even  an  un- 
founded, accusation  or  aspersion."  Instruc- 
tions embodying  the  point  here  Involved 
were  c^ven  in  the  following  cases:  State  v. 
Oee.  85  Ko.  State  v.  Brooks.  92  Mo., 

loe.  cit  557,  5  S.  W.  257,  330;  State  v.  Herrod, 
102  Mo.,  loc.  cit  698,  16  S.  W.  873;  State 

Hilsabeck,  132  Mo.,  loc.  cit  858,  84  8.  W. 
88:  and  State  v.  Hudspeth,  159  Mo.,  loc. 
dt  aOO,  00  S.  W.  186.  In  none  of  these  cases, 
however,  was  there  any  point  made  as  to 
the  Jury  taking  into  consideration  the  char- 
acter of  the  witneaaes,  nor  was  the  question 


directly  discussed,  bat  the  correctness  of  the 
instruction  in  this  regard  was  tacitly  con- 
ceded by  counsel,  and  passed  nnchallenged 
by  the  court  In  view  of  the  contentions 
of  each  party  hereto  with  respect  to  the  tes- 
timony of  the  other  party,  it  was  proper  for 
the  court  to  give  the  Instruction  complained 
of.  The  Jury  was  a  Jury  of  the  rldnage.  and 
had  the  parties  before  them,  and  could  see 
the  witnesses,  and  also  heard,  from  the  ac- 
c<mnta  of  the  witnesses  concerning  them- 
selves, of  what  manner  of  men  the  witness- 
es were,  could  observe  their  IndlTldaallty, 
Intellectuality,  and  eondoct,  oovld  read  the 
character  of  the  witnesses  from  their  ap- 
pearance, bearing,  and  manner.  Him  was 
no  error  In  the  Instruction. 

7.  The  plaintiff's  second  Instractlon  Is 
charged  to  be  erroneoiu.  This  Instruction 
told  the  Jury  that  the  plaintiff  was  not  bound 
by  the  insertion  of  July  16.  1898,  unless 
he  ordered,  directed,  or  consented  thereto; 
and  tliat  if  sntA  modification  of  the  orig- 
inal contract  was  made  by  the  defendanta 
without  the  plaintiff's  consent  It  rendered 
the  whole  contract  void.  In  Kelly  v.  Thney, 
148  Mo.,  loc.  cit  434,  46  S.  W.  802,  this 
court  said:  "It  Is  the  firmly  rooted  doctrine 
of  this  coart  and  has  been  ever  since  the 
ruling  made  in  Haskell  v.  Champion,  SO  Mo. 
186,  that  it  is  not  permitted  to  a  payee  or 
obligee  to  make  a  change  In  a  paper  which 
he  holds,  and  then  assert  when  caught 
that  be  meant  no  harm  by  It  and  that  it  la 
immaterial.  Hitherto  we  have  tolerated  no 
alteration  in  a  contract;  and  we  have  al- 
ways regarded,  and  still  regard,  any  <±Lange 
on  the  face  of  the  paper  as  a  nullifying  al- 
teration. By  this  holding,  we  Intend  to  make 
the  payees  or  obligees  of  mouey-beailng  or 
title-bearing  obligations  honest  whether  that 
Inclination  accords  in  their  natural  Inclina- 
tions or  not"  There  is  no  room  for  contro- 
versy that  the  insertion  of  July  16,  1898,  In 
the  original  contract,  was  a  material  alters 
atlon  of  the  contract  That  authorised  the 
sale  of  the  land  at  a  price  different  from  that 
fixed  In  the  original  contract  and  materially  * 
increased  the  amount  of  commission  and 
profits  the  defendanta  might  make  out  of  the 
sale  of  the  land.  The  positions  and  theories 
of  the  parties  In  this  case  Illumine  the  rad- 
ical differences  between  the  original  contract 
end  the  altered  one.  Those  differences  were 
the  very  matters  In  issue  before  the  jury. 
The  Instruction  complained  of  properly  told 
the  jury  that,  unless  the  plaintiff  agreed  or 
consented  to  the  alteration,  that  act  of  al- 
teration nullIQed  the  whole  contract  The 
converse  of  that  instruction  is  contained  in 
the  defendanta*  third,  fourth,  sixth,  eighth, 
ninth,  and  eleventh  instructions,  all  of  which 
were  given  for  the  defendanta  by  the  court. 

a  The  plalntUTs  third  Instruction  la  as- 
signed as  error.  That  instruction  proceeds 
on  the  same  lines  as  the  second  instractlon. 
above  dlscuraed,  and  la  especially  complained 
of  because  it  tells  the  jury  that  the  plain- 
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tiff  Is  not  bomid  by  tbe  alteration  of  July 
18k  iSBS,  nnleai  he  was  ivetent  In  the  office 
of  tbe  defendants  at  tbe  time  the  alteration 
was  xaade;  and  It  la  argued  very  properly 
that  tbe  real  qnestioa  Is  whether  he  consmt- 
«d  to  tbe  alterattom,  and  not  whether  he  did 
BO  In  tbe  office  of  the  defendants  or  else- 
where. Inasmuch  as  the  defendants'  whole 
contention  Is  that  the  agreement  to  alter  was 
entered  bito'  at  the  defendants'  office,  and 
there  la  no  evidence  tending  to  prore  that 
sncb  alt»atlon  was  proposed,  made,  or  agreed 
to  at  any  other  place.  It  Is  difficult  to  see 
how  the  Jnry  coold  have  been  misled  by 
limiting  the  agreement  or  consent  of  tbe 
plaintiff  to  tbe  alteration  to  matters  ttiat  oc- 
curred In  tbe  defendants'  office.  The  criti- 
cism of  the  Inatmction  does  not  commend  it- 
self to  the  Impartial  mind,  nor  is  It  tenable 
In  the  dreumstances  of  this  case. 

9.  Plaintiff's  fifth  Instraction  is  complain- 
ed of.  Tbe  gist  of  that  Instmction  is  that 
tbougb  the  plaintiff  gave  the  defendants  au- 
thority to  sell  the  land  at  f  20  an  acre,  still 
mcb  antiiority  did  not  excuse  tbe  defend- 
ants from  selling  for  the  best  price  obtain- 
able and  accounting  to  tbe  plaintiff  for  tbe 
full  purchase  price,  less  such  compensation 
as  may  have  been  agreed  upon.  Tbe  criti- 
cism of  this  Instruction  la  that  it  makes  the 
agent  exceed  the  Instructions  of  bis  princi- 
pal, and  makes  blm  liable  If  he  does  not  do 
so.  Tbe  criticism  Is  not  tenable.  Tbe  price 
fixed  tta  the  sale  of  the  land  was  tbe  mlnl- 
mom  price  at  which  the  plaintiff  was  willing 
to  sell.  Tbe  i^tillgation  of  the  defendants 
under  Uieir  contract  necessarily  was  that 
th^  would  sell  at  the  best  price  obtainable; 
and,  whatever  may  have  heea  tbe  true  ar- 
nu^ement,  whether  original  or  amended, 
betweei  tbe  parties,  tbe  plaintiff  was  en- 
titled to  know  the  truth  concerning  the  sale, 
and,  if  tbe  plaintiff's  version  is  true— as  the 
Jury  baa  found  that  It  waa^the  plaintiff 
was  entitled  to  receive  tbe  full  amount  for 
which  the  land  sold,  less  the  commission 
agreed  to  be  paid  to  tbe  d^endanta. 

10.  The  plalntUFa  seventh  Instruction  Is 
assigned  as  error.  That  instruction  told  tbe 
imr  that,  even  if  they  fomid  that  the  plain- 
tiff signed  tbe  original  contract,  yet  If  they 
believed  that  be  never  read  it,  and  that  in 
reading  It  to  blm  tbe  defendants  fraudulent> 
ly  dee^ved  tbe  plaintiff  as  to  its  true  con- 
tents by  misstating  tbe  price  as  to  which  tbe 
■conlxact  recited  that  the  land  should  be  sold, 
then  tbe  ccntract  is  not  binding  on  tbe  plahi- 
tlfl.  The  objectltm  urged  to  tbe  Instruction 
Is  Uiat  this  Is  not  an  action  tor  tbe  cancella- 
tlMk  of  a  contract  on  the  ground  that  It  was 
procored  by  fraud,  and  that  even  if  It  had 
been  procured  by  fraud,  a  court  of  law  hns 
no  power  to  set  It  aside.  It  Is  true  tills  la 
not  an  action  to  cancel  tbe  contract,  nor  la 
It  an  acttoB  on  tiie  contract.  The  contract 
was  <Hily  a  portion  of  the  evidence  in  tbe 
caae,  and  It  was  proper  fbr  tiie  court  to  tell 
tiie  jury  whether  or  not  It  was  binding  up- 


on the  plaintiff.  Tbe  defendants  rely  upon 
tbe  contract,  as  they  claim  It  had  been 
amended,  as  tbe  eotnee  stone  of  tbelr  de- 
fense. The  plaintifiTs  position  was  that  the 
.  omtract  was  not  binding  upon  him,  because 
be  had  been  fraudulentiy  induced  to  enter 
Into  it  by  the  act  of  tbe  defendants  In  not 
correctly  reading  It  to  blm,  and  also  that  tbe 
wlglnal  contract  bad  been  nullified  by  the 
unauthorized  alteration  thereof. 

11.  The  plaintiff's  eighth  Instmctim  is 
claimed  to  be  erroneous  on  the  ground  that 
there  Is  no  evidence  to  suppwt  It;  that  Is. 
that  there  Is  no  testimony  In  tbe  case  fixing 
tbe  defendants*  commission  at  5  per  cent, 
on  the  first  $1,000  and  2i/t  per  cent  on  tbe 
remainder  of  tiie  purabase  price.  This  must 
be  a  misapprehension  of  counsel,  for  tbe 
original  contract  specified  that  tbe  commis- 
sion  of  the  defendants  should  be  tbe  sums 
named.  This  was  some  evidence  bearing 
vpoa  that  question. 

12.  The  plaintiff's  eleventh  Instruction  Is 
assigned  as  exror.  That  Instruction  tells  tbe 
Jory  that  It  Is  admitted  that  tbe  defendants 
received  from  Scrogglns  92i,S20r  and  that 
tbe  plaintiff  admits  tbat  tbe  defendants  are 
entitied  to  retain  out.  of  that  sum  a  commis- 
sion of  6  per  cent  on  tiie  first  $1,000  and 
2i/s  per  cent  on  the  remainder;  and  that 
If  the  Jury  should  find  for  the  plaintiff,  they 
should  deduct  tbe  commission  from  the 
amount  received,  and  should  also  deduct 
$10,019.40,  which  the  plaintiff  admitted  be 
bad  received  from  tbe  defoidants  on  ae* 
count  of  the  sale,  and  tbe  remainder  would 
be  tbe  amount  due  tbe  plaintiff,  unless  the 
Jury  believed  that  tiie  plahitlff  bad  agreed 
to  give  the  defendanto  all  they  could  sell  the 
place  for  In  «EceaB  of  $20  per  acre.  The 
critidam  of  this  Instruction  Is  ttiat  there 
was  no  admission,  either  In  tbe  pleadings  or 
evidence,  that  defendants  bad  received  $24,- 
320.  The  petition  charges  tbat  tbe  defend- 
ants bad  received  $21,645.50— that  Is,  $25  an 
acre— for  tbe  land,  and  tbe  evidraice  abows 
tbat  the  land  was  sold  for  $25  an  acre,  and 
that  defendants  received  $15,000  on  the  14th 
of  October,  188S;  and  that  subsequently  the 
purchaser  turned  over  to  the  plaintiff  a 
check  or  draft  for  $9,820,  and  that  the  plain- 
tiff turned  tbe  same  over  to  the  defendants, 
and  tbat  the  defendants  gave  the  plaintiff 
their  check  for  said  amount  $15,000  plus 
$9,320  aggregates  $24,820,  which  la  the  sum 
stated  in  the  Instruction  complained  of. 
The  discrepamr  between  tbat  sum  and  $24,* 
646.50^  tbe  true  sum  due,  Is  nowhere  ex- 
plained In  tbe  evidence;  but  the  defendants 
were  not  prejudiced  thereby.  Tbe  fact  tbat 
Scrogglns  turned  over  to  the  plaintiff  the 
check  for  $9,320;  and  that  tbe  plaintiff  turn- 
ed tbe  ume  over  to  the  defendants,  and 
they  gave  talm  tbelr  check  therefor,  does  not 
as  tbe  def^dants  contend,  render  the  In- 
struction erroneous  because  of  tbe  state- 
ment therein  contained  that  the  defendants 
received  from  Scrogglns  $24,320.  Tbe  In- 
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-  stracUoD  fairly  presented  the  matter  to  the 
jury. 

18.  In  lil8  final  argument  to  the  Jury  plaln- 
tlfl'a  covnsel  commented  upon  the  fact  that 
the  original  contract,  which  was  before  the 
Jury,  appeared  to  be  In  fire  different  hand- 
writings, and  called  the  Jury's  attention  spe- 
cifically to  the  several  parts  that  appeared 
to  have  been  written  by  dlfler«it  persons. 
Defendants'  counsel  objected  to  the  remarks. 
The  court  OTemiled  the  objection,  and  the 
defendants  encepted,  and  now  assign  the 
same  as  error.  It  Is  urged  that,  as  the  at- 
•  tentlon  of  the  witnesses  was  not  c^led  spe- 
cifically to  the  alleged  difference  In  baud- 
writings,  and  as  there  was  no  erldence  that 
the  contract  had  been  changed  In  any  re- 
spect except  as  to  the  alteration  of  July  16, 
1888,  the  remarks  of  counsel  were  not  a  le- 
gitimate argument  The  ctmtract  was  Itself 
in  evidence,  and  was  therefore  a  propor  sub- 
ject for  comment  or  debate  with  respect  to 
any  matter  that  appeared  oa  the  face  there- 
of. Even  if  the  attention  of  the  witnesses 
had  been  called  to  the  difference  in  hand- 
writings contained  therdn,  and  even  if  the 
witn«ses  had  said  that  It  was  wtlttai  by 
the  same  person,  ot  if  expert  witnesses  had 
so  testified,  it  would  still  have  been  the 
province  and  duty  of  the  Jury  to  decide  the 
fact  as  to  whether  the  different  portions  of 
the  contract  had  been,  written  by  different 
perswis  or  not.  The  contentitms  and  theo- 
ries of  the  respectlTe  parties  were  distinctly 
and  clearly  d^ned  before  the  Jury,  and  the 
argnmoit  of  counsel  was  a  legitimate  argu- 
ment upon  the  whole  facts  before  the  Jury. 

14.  The  refusal  of  the  court  to  give  the 
defendants*  first  Instruction  1b  ass^ed  as 
error.  That  instruction  told  the  Jury  that 
if  they  bellered  tbat  the  plaintiff  had  author^ 
Ized  the  d^6ndants  to  sell  his  farm  for  $28  per 
acre^  and  to  give  defendants  S  per  cent  on 
the  first  $1,000  and  2^  per  cent  on  the  re- 
maining purchase  price,  and  all  over  $23  per 
acre  tiie  defendants  might  stdl  the  plaintiff's 
farm  for,  and  afterwards  authorised  the  de- 
f mdants  to  sell  the  tana  for  $20  an  acre,  then 
the  plaintiff  could  not  recover.  There  vas 
no  evidence  to  support  such  a  theory,  nor 
was  the  case  tried  on  such  a  theory  by  either 
ot  the  parties  horeto,  and  therefore  the  in- 
struction was  properly  refused. 

15.  The  refusal  of  the  court  to  give  de- 
fendants' instructions  Kos.  2,  5,  6,  7,  8,  9,  and 
10  is  assigned  as  error.  It  Is  unnecessary 
to  reproduce,  even  in  substance,  the  bistmc- 
tlons  referred  to,  or  to  more  specifically  re- 
fer to  them,  to  determine  the  action  of  the 
court  in  reference  thereto,  than  to  say  that 
they  either  stated  propositions  which  were 
fully  covered  by  the  11  instructions  given  for 
tbe  deffmdants,  or  else  they  were  predicated 
upon  hypotheses  which  had  no  foundation 
in  either  the  facts  or  the  theories  upon  which 
the  defendants  tried  their  case. 

16.  Lastiy,  It  Is  contended  1^  the  de- 
fendants that  the  preponderance  of  the  evi- 


dence In  their  favor  Is  so  stroi^  as  to  show- 
that  the  verdict  Is  tbe  result  of  passloii, 
prejudice,  and  partiality  of  the  Jury.  It  !■ 
not  the  practice  of  tills  court  to  wdgh  the 
evidence  In  law  cases.  If  there  Is  substan- 
tial evidence  to  snpport  the  verdict,  this  court 
does  not  interfere  therewith.  James  v.  Mu- 
tual Life  Ins.  C9o.,  148  Uo.  1,  48  8.  W.  978. 
Wbere  a  verdict  shows  on  Its  face  that  it  Is 
the  result  of  passion,  prejudice,'  or  mlae<m- 
duct  of  the  Jury,  this  court  has  set  aside 
vwdlcts;  but  sucdi  cases  are  rare.  OAemwe 
fact  that  the  preponderance  of  the  evidence 
may.  In  tbe  opinion  of  this  eoi^  be  against 
the  verdict  Is  no  fonndatiw  for  the  charge 
that  the  vwdict  Is  the  result  of  passion,  prej- 
udice, or  misconduct  Tbia  court  can  only 
read  tbe  evidence  that  is  preserved  in  the  rec- 
ord or  abstract  of  the  record,  and  what  might 
appear  from  that  to  be  a  preponderance  of 
the  evidence  might  be  a  totally  erroneous 
impression,  for  the  preponderance  i^  tiie  evi- 
dence does  not  mean  the  greatw  numbw 
of  witnesses.  Many  other  considerattons  en- 
ter into  the  calculation  as  to  the  preponder- 
ance of  evidence.  Tbe  character  at  the  wit- 
nesses, their  manner  and  deptHtmeat  on  Qua 
stand,  their  appearance,  th^r  character,  wbicb 
nature  has  stamped  upon  their  countenances, 
are  all  matters  which  enter  bito  the  calcu- 
lation as  to  tbe  preponderance  of  the  evi- 
dence and  are  matters  wUch  the  Jury  and 
the  trial  court  have  before  them  and  which 
this  cout  does  not  see.  The  teatlmony  In 
this  case  Is  of  that  character  wually  found 
In  cases  and  conlxoverries  at  the  natore  of 
this  case,  and  the  manifest  bitterness  of 
the  parties  exhlbite  itself  In  every  line  of  ttie 
record.  This  case  is  a  striking  Ulnstration 
of  the  wisdom  of  the  rule  or  practice  of  this 
court  that  leaves  tbe  detmnlnatton  of  con- 
troverted qitestions  of  fact  to  the  Jury. 

With  the  findings  of  fact  In  this  cose  in 
favor  of  the  plaintiff,  and  failing  to  find  any 
prejudldal  error  in  the  law  of  the  cose  as 
applied  by  the  trial  court  it  foUowa  that  tbe 
Judgment  hweln  must  be  affirmed.  It  Is  to 
ordered.  All  concur. 


TTKMAN  V.  DAILY  RECORD  GO. 
(Supreme  GonrC  of  Missouri,  Divldon  No.  1. 
Jane  16,  1805.) 

1.  IdBBL— Thai.— QuESTioif  ion  Jvbt— Non- 

aurr. 

Under  CoDst  art  2,  {  14,  leaving  the 
question  of  Hbel  to  the  jury,  the  court  may  di- 
rect a  nonsuit,  though  It  cannot  coerce  a  ver- 
dict for  plaintiff. 

2.  Same  —  Imputation  ov  Dishoreott  in 

Tbade. 

A  false  publication,  imi>alrlng  the  credit 
of  a  merchant  or  trader  by  imputing  insolvency^ 
dishoneatr,  or  trickerj  toocUng  his  trade  or  fw 
cupation,  is  libelous  per  se. 

[Ed.  Note, — For  caBea  In  point,  see  voL  82^ 
Cent.  Dig-  Libel  and  Slander,  {  87.] 

3.  Same— Pleading— In NuiN DO. 

Where  the  meaoiDg  of  an  alleged  libel  does 
not  plainly  appear  in  the  vorda  used*  the  cz- 
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trinsic  facts  should  be  alleged  by  way  of  In- 
ducemmt,  and  the  libelous  charge  should  he  fol- 
lowed by  an  innuendo  ai^lymg:  the  words  to 
the  matter  pleaded. 

[Ed.  Note.— For  cases  In  point,  see  vol.  82, 
Ont.  Dig.  Uba  and  Blander,  1%  187-197,  20C- 

aos.] 

4.  Sahk— Ihnuerdo— Enlabobment. 

Where  plaintiff  in  a  libel  salt  alleged  that 
defendant  in  certain  mercantile  reports  pnb- 
lished  that  plaintiff  had  sold  his  stock  in  trade 
for  SI,  'Cleaning  to  charge  that  plaintiff  had 
transferred  his  business  for  a  nominal  consid- 
eration," it  was  an  enlargement  of  the  meaning 
as  set  forth  tn  the  innuoido  to  claim  that  the 
words  signified  dishonesty  In  a  business  way. 

5.  Samk— Deferbes—Tbuth. 

If  the  publication  that  defendant  had  sold 
hia  stock  in  trade  for  a  consideratiou  of 
should  be  Goostroed  as  imputing  insolvency,  it 
was  not  libelous.  If  defendant  was  insolvent  at 
the  time  of  the  transfer,  under  Rev.  St.  1889, 

{ 636.  making  the  truth  a  defense  in  actions 
or  libeL 

[Ed.  Note. — For  cases  In  point.  Me  ToL  82, 
Cent.  Dig.  Libel  and  Slander,  (  ItSZ.] 

Appeal  from  St  Louis  drcnit  Court; 
PrankllD  Ferris,  Judge. 

Action  by  Henry  Ukman  against  the  Dally 
Bectwd  Company.  From  a  Judgment  tor  de- 
fendant, plaintiff  appeals.  Afflsmed. 

Base  ft  Brock,  for  ai^lant.  W.  B.  Ho- 
mer, for  respondent 

LAMM,  J.  Suit  for  damages  for  an  al- 
leged llbelona  publication.  At  the  cl(we  of 
plaintiff's  case  tbe  conrt  gave  an  Instruction 
In  the  nature  of  a  demurrer  to  the  CTidence, 
-wliereiipon  plaintiff  took  a  nonsuit  with 
leave.  After  an  nnlucky  motl(Mi  to  set  the 
nonsntt  aside,  plaintiff,  on  proper  8tep^  per- 
fected an  appeal  and  brought  bis  case  here. 
Tbe  paper  Issues  ma7  be  formulated  thus: 
The  petition  alleges  that  plaintiff  was  en- 
gaged in  selling  cigars  in  St  Louis  under 
the  name  of  A.  O.  Ukman  Cigar  Company, 
and  In  the  conduct  of  his  business  had  es- 
tablished and  maintained  an  excellent  credit 
with  the  business  world  at  home  and  abroad; 
that  defendant  Is  a  domestic  corporation  do- 
ing business  In  the  dty  of  St  Lonls,  print- 
ing, publishing,  and  circulating  among  busi- 
ness people  generally,  Including  tbe  business 
men  having  dealings  with  plaintiff,  a  dally 
paper  known  as  the  St  Louis  Dally  Record, 
and  in  an  Issue  of  that  paper  of  date  the  3d 
of  Febmarr,  1902,  "did  utter,  publlsb,  and 
circulate,  of  and  concerning  tbe  plaintiff,  the 
following  false,  malicious,  and  libelous 
-words:  'Bills  of  Sale.— A.  O.  Ukman,  612 
Cbestnut  to  Miss  A.  Handscblegel,  cigar  out- 
fit, 91-00.*  Meaning  by  said  words  to  charge 
the  plaintiff  with  having  transferred  his  said 
business  and  stock  of  cigars  for  the  nominal 
consideration  at  $1  to  the  person  aforesaid." 
It  was  further  alleged  that  defendant  dls- 
tilboted  said  paper  containing  said  libel 
among  the  business  people  aforesaid,  and 
they  believed  the  bbel  to  be  true,  and  there- 
by plaintiff  had  been  Injured  in  his  bosineBS, 
credit  aud  reputation,  and  people  from 
wliom  be  bad  bought  dgara  stopped  them  in 


transit,  and  perwms  from  whom  he  liad  bor- 
rowed money  or  who  had  given  him  credit 
refused  to  lend  him  money  or  give  bim  cred- 
it, and  persons  from  whom  he  wished  to 
bnr  goods  on  credit  refused  to  sell  him  the 
same,  so  that,  being  unable,  by  reason  of 
defendant's  said  libel,  to  pay  his  creditors 
tbe  debts  he  owed,  he  was  compelled  on  the 
2lBt  day  of  March,  1902,  to  file  a  petition  In 
bankruptcy,  and  was  damaged  in  the  prem- 
ises in  tbe  sum  of  $10,000. 

The  material  averments  of  the  amended 
answer,  borrowed  from  the  summary  formu- 
lated by  appellant,  are  as  follows:  "First 
It  admitted  the  defendant  to  be  a  corpora- 
tion, and  Its  chief  place  of  business  In  St. 
Iiouls,  state  of  Missouri,  and  denied  each 
and  evwy  other  allegation  In  plaintHTs  pe- 
tition. Second.  It  alleged  that  tbe  defend- 
ant published  a  daily  newspaper  devoted  to 
tbe  publication  of  the  records  of  tbe  courts 
of  the  dty  of  St  Louis;  that  said  paper  also 
seta  forth  transfers  recorded  in  the  record- 
er's office  in  the  city  of  St  Louis;  that  it  is 
the  custom  of  the  recorder  of  deeds  to  fur- 
nish the  defendant  memoranda  of  transfers 
recorded  in  said  office;  that  the  recorder  of 
deeds  will  not  permit  the  defenda'bt  to  take 
sncb  information  from  the  records,  but  re- 
quired the  defendant  to  receive  the  same 
from  an  igeat  of  tbe  recorder  of  deeds. 
Said  answer  further  stated:  Tbat  on  the 
let  day  of  February,  1902,  the  said  agent 
furnished  to  tbe  defendant  a  memorandum, 
under  the  heading  'Bills  of  Sale,'  in  the  fol- 
lowing language:  *A.  O.  Ukman,  612  Chest- 
nut street  to  Miss  A.  Handscblegel,  cigar 
ontflt  91.00.'  Tbat  on  the  3d  day  of  Febm^ 
ary,  1902,  tbe  defendant  published  the  same, 
but  did  not  mean  to  charge  the  plaintiff  with 
having  transferred  his  business  aud  stock  of 
dgars  for  consld^atlon  of  one  dollar,  and 
did  not  mean  to  charge  that  the  plaintiff  had 
transferred  his  business  and  stock  of  dgars 
for  any  consideration.  That  as  soon  as  the 
defendant  learned  that  the  consideration 
stated  in  tbe  bill  of  sale  was  in  fact  9700, 
instead  of  91.  It  at  once  published  a  correc- 
tion of  said  error,  under  tbe  same  heading, 
with  equal  prominence,  for  two  successive 
days.  Third.  Said  answer  further  alleged 
that  tbe  plaintiff  did,  by  bUl  of  sale  dated  tbe 
31st  day  of  January,  1902,  convey  to  Miss  A. 
Handsclitegel  a  certain  stock  of  cigars  and 
dgar  fixtures,  such  as  counters,  showcases, 
wall  cases,  etc.,  located  at  612  Chestnut 
street  dty  of  St  Louis;  tbat  said  publica- 
tion was  not  libelous  and  did  not  injure  the 
plaintiff;  that  the  said  cigar  business  of  the 
plaintiff  was  conducted  by  him  merely  for 
tbe  purpose  of  enabling  him  to  sell  some  old 
fixtures  and  at  a  loss;  and  that  at  tbe  time 
of  the  alleged  publication  the  plaintiff  was 
insolvent  and  in  a  falling  condition,  and  that 
said  publication  could  not  and  did  not  injure 
the  plaintiff.  Fourth.  The  answw  further 
stated,  by  way  of  mitigation  of  damages^ 
that  the  business  of  the  plaintiff  waa  under* 
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taken  and  conducted  by  him  merely  tor  tbe 
purpose  of  enabling  tbe  plaintiff  to  dispose 
of  some  old  flzturea;  business  was  conduct- 
ed at  a  loss;  that  the  plaintiff  was  In  a 
falling  and  insolvent  condition  at  tbe  time 
of  the  publication,  and  was  not  Injured; 
tbat  ae  soon  as  tbe  defendant  learned  that 
tbe  bill  of  sale  was  in  fact  executed,  not  for 
a  consideration  of  $1,  but  for  $700,  it  at  once 
published  a  correction  of  said  error." 

The  reply  was  In  usual  form. 

Tbe  facts  are  as  follows:  Ukman,  having 
gathered  ex[>erlence  by  connection  with  to- 
bacco concerns  for  several  years,  in  1900 
commenced  business  In  a  venture  of  his  own 
under  the  name  and  style  of  the  A.  G.  Uk- 
man Cigar  Company  with  a  present  capital 
of  9600,  and  thereafter  did  a  wholesale  cigar 
business,  first  at  805  North  Fourth  street, 
and  then  at  40&-411  Morgan  street.  In  No- 
vember, 1001,  he  started,  a  retail  dgar  store 
at  612  Chestnut  and  seems  to  have  moved 
his  wholesale  business  there  and  to  have 
conducted  It  in  the  rear  of  that  stand.  Prior 
to  starting  his  retail  store,  and  preparatory 
theret(^  and  thereafter,  up  to  and  inclusive 
of  December,  1001,  be  bought  goods  on  cred- 
it In  the  fiast  to  the  rise  of  $4,000.  It  seems 
the  retail  store  was  conducted  at  a  loss  dur- 
ing November  and  December,  1901,  and  Jan- 
uary, 1002,  and  his  evidence  was  to  the  ef- 
fect that  the  whol«rale  department  (during 
said  period,  at  least)  showed  a  small  month- 
ly increment  of  profit,  say  from  $76  to  $100. 
The  amount  of  loss  In  the  retail  department 
Is  not  shown  by  tbe  record,  nor  is  It  shown 
how  the  accounts  of  the  two  departments 
were  kept  In  order  to  arrive  at  tbe  afore- 
said gain;  that  is  to  say,  the  rents,  taxes, 
licenses,  living  and  other  expenses,  and  out- 
goes are  not  pointed  out  or  apportioned  be- 
tween the  wholesale  and  retail  d^artmenta, 
and  are  wholly  left  to  conjecture.  It  Is  cer- 
tain from  Ukman's  testimony  that  his  affairs 
on  February  1.  1002,  were  radically  embar- 
rassed. At  what  precise  time  he  had  ap- 
proached the  brink  of  Insolvency  may  only 
be  guessed  at,  but  on  tbat  day  be  bad  fallen 
over  the  brink  and  was  entirely  Insolvent; 
for  be  owed  over  $4,000  mercantile  debts  in 
tbe  East,  and  possibly  some  confidential 
debts  at  home,  and  tbe  evidence  indicates 
that  he  owed  some  small  business  debts 
there  also.  He  had  in  assets,  as  near  as  we 
can  ascertain,  $1,000  of  goods  and  fixtures 
in  his  wholesale  department,  plus  the  goods 
and  fixtures  In  his  retail  department  On 
that  date  he  sold  bis  retail  store  to  Miss 
Handscblegel  tor  $700 — half  cash  In  pocket, 
and  half  on  time,  tbe  deferred  payments  be- 
ing evidenced  by  paper,  subsequently  dis- 
counted by  him  and  realized  on;  said  trans- 
fer being  evidenced  by  a  sale  bill  stating  tbe 
true  consideration  and  spread  of  record.  He 
then  moved  bis  wholesale  department  to  the 
International  Bank  Building,  and  conducted 
a  wholesale  business  at  that  stand  until 
March  21.  1902,  when  be  filed  two  petitions 


— one  in  the  federal  court,  having  for  its 
purpose  to  be  adjudged  a  bankrupt,  his  as- 
sets adminlst^ed  upon,  and  to  be  discharged 
of  his  debts,  and  the  other  this  suit  against 
respondent  for  $10,000  damages'  for  libel. 

It  is  admitted  In  the  pleadings,  and  estab- 
lished by  tbe  proof,  that  respondent  on  Feb* 
mary  3,  1902,  printed  and  published  the  mat- 
ter complained  of,  and  that  it  was  correct  In 
all  details,  except  that  the  consideration 
was  printed  as  $1,  when  It  should  have  been 
$700;  and  It  was  shown  tbat  three  weeks 
thereafter  appellant  complained  to  respond- 
ent of  tbe  mistake  in  the  publication,  and  It 
was  at  once  corrected  and  published  in  cor- 
rect form  for  two  successive  days.  It  was 
furthermore  proved  that  the  Daily  Record 
is  a  newspaper  devoted  to  the  gleaning  and 
publication  of  facts  from  tbe  current  rec- 
ords, possibly  of  the  courts,  but  certainly  of 
tbe  records  kept  by  the  recorder  of  deeds  of 
the  city  of  St  Louis,  as  news,  and.  more- 
over, that  It  had  a  list  of  subscribers  of  from 
1,200  to  1,300  in  and  about  St  Loola,  who 
were  lawyers  and  real  estate  and  bnslness 
men.  Between  February  1  and  March  21, 
1902,  appellant  sold  $700  worth  of  his  re- 
maining goods,  and  was  left  with  a  stock 
valued  at  $300  and  $200  or  $300  In  uncol- 
lected accounts  when  he  went  Into  bank- 
ruptcy, claiming  and  was  allowed  the  stoA 
on  hand  as  exempt  and  turning  over  said 
account  to  the  trustee.  At  the  date  of  bank- 
ruptcy none  of  his  Eastern  Indebtedness  was 
due,  and  it  all  remained  unpaid.  He  had, 
however,  paid  off  possibly  bis  confidential 
and  personal  debts  and  all  his  local  business 
debts,  except  a  few  small  bills  which  were 
overdue  and  unpaid  to  tbe  amount  of  $200 
or  $300.  There  was  no  evidence  that  any 
cigars  were  stopped  in  transit  as  alleged  In 
the  petition.  There  was  evidence  that  he 
was  refused  credit  in  the  East  but  there 
was  no  evidence  tbat  the  Dally  Record  was 
circulated  there,  or  that  any  of  his  Eastern 
creditors  saw  the  publication  In  question,  or 
that  his  line  of  credit  there  was  weakened 
thereby.  On  this  head  It  may  be  said,  in 
passing,  that  suits  were  brought  by  appel- 
lant against  Dun's  and  Bradstreet^s  Mercan- 
tile Agencies,  presumably  based  on  publica- 
tions made  by  them  affecting  his  standing  in 
commercial  circles  at  large. 

It  was  sbown  tbat  appellant  bought  very 
little.  If  any.  in  St  Louis,  and  It  was  not 
sbown  that  his.  buying  credit  In  St  Louis 
was  affected  one  way  or  the  other.  That  he 
bad  been  in  tbe  bnblt  of  borrowing  small 
sums  from  a  limited  circle  of  local  acquain- 
tance to  tide  over  matters  and  pay  overdue 
bills  is  shown,  and  also  tbat  this  custom  in- 
creased somewhat  Immediately  before  the 
publication  in  question;  and  It  was  testi- 
fied by  appellant  tbat  he  had  applied  to  some 
of  bis  local  friends  after  the  publication  and 
had  been  refused  credit.  Appellant  teatifled 
he  bad  a  line  of  credit  with  one  Goldman, 
with  ime  Kamlnsky,  with  one  Friedman,  with 
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one  Qraber,  with  one  Alt,  and  with  one  Gar- 
dngle,  from  wbom  sererally  be  had  borrowed 
small  mane  on  abort  time  prior  to  the  publica- 
tion ;  that  a  abort  time  after  the  publication, 
iaj  two  weeks,  he  tried  to  borrow  from  Ora- 
ber,  Alt,  Orafingle,  and  Friedman  for  the  pur- 
pose of  paying  debts,  bat  whether  he  succeed- 
ed or  not  he  does  not  say.  Galled  on  to  ex- 
plain what  had  become  of  his  assets,  he  tes- 
tified that  he  was  losing  money  because  he 
could  not  take  the  road  to  sell  goods,  and 
that  be  had  fallen  behind  as  much  as  $1,500 
on  aoconnt  of  8l<±iieS8  In  his  family;  but 
when  tbeae  expenses  on  account  of  sldtness 
occurred  the  record  does  not  enlighten  ns. 

Appellant  called  Friedman,  Alt.  Garflngle, 
and  Hiram  B.  Horse,  publleh^  of  the  St 
LoQls  Daily  'Becord  and  president  of  the  re- 
BpoDdoit  company,  to  the  stand.  By  Fried- 
man be  proved  that  his  credit  was  yerj  good 
prior  to  the  3d  day  of  February,  1902 ;  that 
witness  bad  loaned  him  at  divers  times  sun- 
dry small  amounts,  which  bad  always  been 
promptly  repaid;  that  be  had  not  seen,  but 
bad  beard  of,  the  publication  in  question,  and, 
when  asked  what  he  understood  by  the  words 
of  the  alleged  libel,  said  that  he  understood 
by  those  words  "that  plaintiff  naturally  want- 
ed to  defraud  everybody,  and  be  would  nat- 
urally put  It  that  way  to  a  business  man." 
On  cross-examination  witness  said  he  had 
scM  appellant  goods  on  credit  and  that  he 
"paid  nicely  right  along."  Being  pressed, 
however,  he  admitted  he  had  never  sold  ap- 
pellant any  goods  "directly,"  but  said  he  bad 
"Indirectly."  Furthw  pressed,  be  explained 
"indirectly"  to  mean  that  he  had  sold  goods 
to  appellant's  brotho-.  He  further  stated 
that  be  had  never  heard  of  "a  dollar"  consid- 
eration, when  It  did  not  mean  that  It  was  the 
real  consideration  In  a  business  transaction; 
that  at  the  times  he  bad  made  loans  to  appel- 
lant be  had  made  no  InqnlrteB  Into  bis  finan- 
cial condition,  bad  taken  no  security  for  the 
loans;  and  that  ai^lant  bad  told  him  at 
these  times  that  he  %ad  to  pay  tvlUs.  and  was 
short  of  oMney,  and  was  not  able  to  meet 
bis  bills,  and  wanted  the  money  until  be 
made  collections.  By  Alt  It  was  shown  that 
he  was  appellant's  physician ;  that  his  credit 
was  good  for  small  sums;  that  be  had  ad- 
ranced  blm  such  sums  without  note  or  securi- 
ty during  the  year  previous,  and  had  been 
repaid ;  that  about  two  we^  after  the  pub- 
lication appellant  came  to  witness  and  In- 
quired if  he  had  any  money,  and  witness  re- 
plied that  he  did  not  have  any.  On  being 
■sbed  his  reason  for  this  reply,  bis  answer 
was  that  be  had  lost  confidence  in  appellant, 
because  he  had  heard  that  be  had  sold  out 
for  91.  On  croB8-«aminati(H}  witness  said 
that  the  last  loan  he  had  made  before  Feb- 
ruary 3, 1902,  was  ¥100 ;  that  It  was  a  "strict 
confidential  loan  accommodation";  that  he 
was  a  frigid  of  IJkman,  but  took  no  interest 
In  him ;  made  bis  loans  for  accommodation, 
and  not  "as  business  at  all."  By  Garflngle  It 
was  sbown  that  aKieUant'a  credit  was  good 


with  witness ;  that  be  bad  loaned  talm  mon- 
ey every  three  or  six  nHmtbs  in  modest 
amounts,  and  had  tak^  bis  nnsecored  notes, 
which  had  always  been  paid  on  time;  tbat 
two  weeks  after  the  publication  appellant 
tried  to  borrow  $500  of  witness,  which  be  re- 
fused, for  the  reason  that  he  had  seen  In 
the  Bt  Lonis  Dally  Becord  be  bad  sold  out 
for  fl,  and  witness  thought  that  appellant 
wanted  to  cheat  his  creditors  and  bad  failed. 
When  he  saw  appellant  after  the  publication, 
be  told  him  about  it,  and  appellant  explained 
to  witness  that  he  had  sold  out  for  $700.  but 
witness  had  It  In  his  mind  that  be  did  not 
want  to  trust  him  any  more;  tbat.the  Idea 
conveyed  to  witness'  mind  by  what  be  read 
in  the  Dally  ReccH^  was  the  appellant  bad 
failed,  and  bad  turned  over  bla  property,  ao 
that  his  creditors  could  not  touch  it  By 
Hiram  B.  Morse,  among  other  things,  It  waa 
proved  that  be  was  the  business  manager  and 
president  of  respondrait  company;  that  be 
was  familiar  with  the  way  considerations 
are  stated  in  deeds,  and  had  noticed  state- 
ments where  the  consideration  was  $1  oa 
many  occasions;  that  when  the  considera- 
tion Is  stated  at  $1  in  a  bUl  of  sale,  witness 
wonld  understand  that  the  parties  do  not  care 
to  tell  what  the  exact  amount  was,  and  their 
reasons  for  not  doing  ao  are  as  various  as 
the  individuals.  Witness  understood  that  the 
$1  moitloned  does  not  respreaent  the  exact 
value  of  the  goods  transferred;  bad  never 
known  an  Instrument  where  $1  was  used  as 
the  consideration  wb^e  the  value  of  the 
goods  conveyed  was  represented  as  that  sum ; 
would  not  infer  that  a  man  was  giving  away 
his  property  simply  because  the  consideration 
was  $1;  would  not  understand  from  such 
publication  that  the  party  selling  out  was  dis- 
posing of  bis  property  to  defraud  bis  cred- 
itors; would  never  understand  it  that  way. 
This  witness  further  testified  that  he  did  not 
see  the  publication  on  the  morning  it  w^s 
published :  that  bis  attention  was  called  to  It 
some  20  days  later  through  one  Wnrtz,  con- 
nected with  respondent's  office,  whose  atten- 
tion bad  been  called  to  It  by  Ukman;  and 
that  thereupon  the  Item  was  republished  cor- 
rectly for  two  successive  days,  stating  the 
consideration  at  $700. 

As  respondent  introduced  no  evidence  on  its 
answer,  the  affirmative  allegations  appearing 
tberein  relating  to  the  custom  of  the  recorder 
of  deeds  in  fumisblng  respcmdent  memoranda 
of  trausfors  recorded  In  said  office,  and  in  not 
permlttting  respondent  to  Search  the  records 
for  itself,  and  in  reqniring  respondent  to  take 
its  information  from  an  agent  of  the  record- 
er, and  that  an  agent  furnlsbed  respondoit  a 
memorandum  under  the  bead  of  "Bills 
Sale"  of  the  exact  character  published,  were 
not  proved.  It  will  be  noted,  also,  that  ap- 
pellant does  not  ask  tor  punitive  damagea; 
the  amount  of  no  smart  money  demanded  be- 
ing stated  separately,  aa  required  under  sec- 
tion 504,  Rev.  St.  1899. 

Did  the  court  err  in  applying  the  law  to  the 
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foregolns  facts,  nnder  the  Issues  In  the  plead- 
ings? We  tlilDk  Dot,  for  the  following  rea- 
sons: Libel  cases  are  sul  generis,  in  that  the 
gist  of  Fox's  libel  act,  imbedded  in  onr  Con- 
atltntion  (secUon  14,  art  2,  BUI  of  Rlgbts), 
leaves  to  tbe  jury  tbe  issue  of  libel  or  no  li- 
bel ;  and  from  tbis  certain  peculiar  results 
logically  flow  and  are  recognized  by  the 
courts,  to  wit,  that  a  defendant  In  a  libel 
suit  has  two  strings  to  his  bow,  the  one  the 
jury  and  tbe  other  tbe  court,  whereas  the 
plaintiff  has  but  one,  and,  if  be  succeed,  must 
win  a  verdict  from  the  Jury.  Stated  In  a 
different  way,  If  the  defendant  can  get  either 
the  cour.t  or  the  jury  to  be  In  his  favor,  he 
succeeds,  while  the  prosecutor  or  plaintiff 
cannot  succeed  unless  he  gets  both  ttie  court 
and  tbe  Jury  to  decide  for  him.  From  this 
condition  of  things  It  further  follows  that 
the  court  may  direct  a  nonsuit,  but  cannot 
coerce  a  v^dlct  for  plaintiff.  Heller  v.  Pnitl- 
ser  Pub.  Co.,  163  Mo.  205,  64  8.  W.  467; 
Duncan  v.  Williams,  107  Mo.  App.  S30,  81 
S.  W.  1175 ;  Banks  v.  Henty,  L.  B.  7  Appeals 
Cases  (House  of  Lords)  741.  In  the  case  at 
bar  the  court  forced  a  nonsuit,  and  the  ques- 
tion here  is  the  correctness  of  that  action 
of  the  court  In  considering  the  matt«  cer- 
tain settled  propositions  of  law  may  be  as- 
sumed as  postulates,  thus: 

First.  A  libel  differs  from  a  slander,  in 
that  a  publication  may  be  libelous  when,  if 
spoken  orally,  it  would  not  be  slanderous. 
Nelson  v,  Musgrave,  10  Mo.  648;  Price  v. 
Whitley,  60  Mo.  439;  Hermann  v.  Brad- 
street  Co.,  19  Mo.  App.  227;  Mai^t  v. 
O'Neill,  51  Mo.  App.  85.  This  distinction  Is 
said  by  the  books  to  be  based  upon  the 
grounds  that  a  vocal  utterance  does  not  im- 
port the  same  quality  of  deliberation,  and  Is 
more  prone  to  be  tbe  ebullition  of  fleeting  pas- 
sion, mere  effervescence  or  lack  of  mental 
equipoise,  and  to  be  accepted  as  indicative  of 
filing,  rather  than  of  conviction,  and,  there- 
fore, not  so  much  gravity  Is  allowed  to  It  as 
to  words  deliberately  written  down  and  pub- 
lished; the  latter  justifying  tbe  inference 
that  tbey  are  the  expression  of  settled  con- 
viction and  affect  the  public  mind  corresiwnd- 
Ingly.  So,  too,  an  oral  charge  merely  falls 
upon  the  ear,  and  the  agency  of  the  wrong- 
doer In  inflicting  Injury  comes  to  an  end 
when  his  utterance  has  died  on  tbe  ear,  but 
not  so  with  the  written  or  printed  charge, 
which  may  pass  from  hand  to  hand  Indefi- 
nitely, and  may  renew  Its  youth,  so  to  speak, 
as  a  defamation  as  long  as  tbe  libel  Itself  re- 
mains In  existence,  and  batch  a  new  crop  of 
slanders,  to  be  blown  hither  and  yon  like 
thistledown  at  every  sight  of  the  libel,  so 
that  a  printed  slander,  when  published,  takes 
a  wider  and  more  mischievous  range  than 
mere  oral  defamation,  and  is  more  reprehen- 
sible In  tbe  eye  of  tbe  law.  Cooley  on  Torts 
<2d  Ed.)  240;  Odgers  on  Lib.  &  81.  (2d 
Ed.)  S ;  Dexter  et  ux.  v.  Spear,  4  Mason,  115, 
Fed.  Cas.  No.  3,807.  Thus,  for  Instance,  to 
publish  of  a  man  that  he  is  a  "skunk"  (Mas- 


suere  v.  Dickens,  70  Wis.  83,  35  N.  W.  ^49),  a 
"swlne"  (Solverson  v.  Peterson,  64  Wis.  198, 
25  N.  W.  14^  54  Am.  Bep.  607),  a  "drunkard," 
a  "cuckold,"  a  "tory"  (Giles  v.  State,  6  Ga. 
27^,  "I  look  on  bim  as  a  rascal"  (Williams  v. 
Karnes,  4  Homph.  9),  "an  imp  of  ttie  devil 
and  a  cowardly  snail"  (Price  v.  Whitley,  30 
Mo.  439),  or  that  he  has  been  "in  collusion 
with  ruffians"  (Snyd^  v.  Fulton,  84  Md,  129, 
6  Am.  Rep.  S14),  are  each  and  all  libelous. 

Second,  Not  only  do  words  which  are  slan- 
dra'Ous  per  se  become  libelous  per  se  when 
printed  and  published,  but,  because  of  the 
distinction  between  lib^  and  slander  hereto- 
fore noted,  many  words  which  would  not  be 
slanderous  per  se  become  Ubelons  per  se  when  \ 
printed  and  pabUstaed.  Oool«y  on  Torts  I 
Bd.)  p.  240.  I 

Third.  Being  a  commeFcial  people,  and 
credit  being  of  the  Ufeblood  of  commerce,  | 
our  law  has  ever  had  a  tender  regard  for  j 
merchants  or  traders  and  therefore  a  false 
publication  impairing  the  credit  of  a  mer-  | 
chant  or  trader,  by  importing  Insolvency, 
dishonesty,  or  trickery  touching  their  trade 
or  occupation,  is  held  libelous  per  se,  tbe 
malice  being  supplied  by  Implication  of  law; 
and  though  special  damages  may  be,  yet 
they  need  not  be,  alleged  and  proved.  Newell 
on  SI.  &.  Lib.  (2d  Ed.)  p.  74;  Mitchell  v. 
Bradstreet,  116  Mo.,  loc  clL  239,  22  S.  W. 
S5S.  724,  20  L.  B.  A.  133^  38  Am.  St.  Bep.  592; 
Mlnter  v.  Bradstreet,  174  Mo.,  loc.  dt  486, 
73  8.  W.  66a  Thus,  for  Instance,  to  falsely 
publish  of  a  brickmaker  that  "he  is  in  the 
hands  of  the  sheriff"  (Hermann  v.  Brad- 
street  Co.,  19  Mo.  App.  227);  of  a  trader  that 
'"we  know  Sullivan  very  well  and  flj-mly 
.  believe  that  he  has  mlslnstructed  his  St. 
Louis  bank  here  In  order  to  make  Interest  aa 
your  money.  We  sincerely  hope,  for  your 
own  good  and  ours,  too,  that  you  will  never 
have  any  more  to  do  with  Sullivan  when  tbe 
business  has  to  come  through  our  hands, 
as  we  do  not  like  his  business  methods,  and 
we  are  afraid  to  deal  with  him"  (Sullivan  v. 
Com.  Co.,  152  Mo.  268.  53  S.  W.  912,  47  L.  B. 
A.  869);  to  falsely  publish  of  a  commercliil 
firm  that  It  has  "assigned"  (Mitchell  v.  Brad- 
street  Co.,  lia  Mo.  236,  22  S.  W.  358,  72i, 
20  L.  R.  A.  138,  88  Am.  St.  Bep.  692),  to 
falsely  publish  of  merchants  that  "tbe  opin- 
ion Is  expressed  that  a  local  bank  has  lieen 
secured,"  and  that  "their  present  condition 
is  not  regarded  as  particularly  flattering  and 
seems  to  suggest  cash  dealings"  (Mlnter  v. 
Bradstreet  Co.,  174  Mo.  444,  73  S.  W.  668)— 
are  each  and  all  libelous  per  se. 

Fourth.  Where  tbe  alleged  libel  Is  claimed 
to  bear  a  bidden  or  latent  meaning,  whlcb 
can  only  appear  from  extrinsic  drcumstaa- 
ces,  the  complaint  should  set  forth  in  prefa- 
tory allegations  by  way  of  Inducement  sacb 
extrinsic  facts,  and  the  libelous  charge  shoald 
be  followed  by  an  Innuendo  applying  tbe 
words  to  the  matter  pleaded  by  way  of  in- 
ducement, and  such  Innuendo  should  not  be  a 
forced  but  a  reasonable  construction  and  ap- 
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pUcatkm  ta  the  wotdB  used.  Xj^n  Dob* 
leiT7, 80  Mo.  5B8k  60  Am.  B«^  B12;  Ttnrnrii. 
OD  S.  ft  I<.  (401  Hd.)  f  886  «t  M4.  Bte  «x- 
am^e,  In  Bank  t.  Heuty,  mpn,  tedded  by 
tbe  House  of  Lords,  H.  ft  Sons,  htvvrm  at 
Cbldiester,  bad  a  sqaabble  with  tbe  manager 
of  a  certain  bank,  and  as  a  resolt  thereof 
Inaed  a  printed  drcnlar  to  ttaelr  tenants  and 
eostoinerB,  who  knew  nothing  of  tbe  sQuab' 
YAt,  to  tiie  effect  Oat  they.  H.  ft  Sons,  wonld 
not  recelTe  payments  In  cheeks  drawn  on  any 
branch  of  the  bank,  and  where  the  meaning 
ascribed  to  the  drcular  by  the  Innuendo  was 
'^t  the  plalntlffB  were  not  to  be  relied  on 
to  meet  the  Checks  drawn  tat  them,  and  that 
tb^  posltltm  was  such  tiiat  they  were  not 
to  be  tmated  to  cash  checks  for  their  cna- 
tomora,**  a  mn  was  made  upon  the  bank, 
and  It  sued  H.  ft  Ekms  for  libel.  Tbe  Jnry 
ffiaagieed  at  tbe  first  trial,  and  an  issue  of 
law  was  Iben  raised  as  to  whether  the  dr- 
cnlar was  Ubetons,  and  whether,  on  the 
pleadlnm  tbe  court  ought  not  to  give  a 
Judgment  for  defendants,  and  It  was  aald: 
In  construing  the  worda  to  see  whether  they 
are  a  llb«l,  ttte  court;  where  nothing  is  al- 
leged to  glTO  tiiem  an  extended  sense,  should 
pot  tiiat  meaning  on  them  which  the  words 
would  be  understood  by  ordinary  parsons  to 
bear,  and  say  whether  the  words  so  under- 
stood  are  calenlated  to  conrey  an  injurious 
In^tatkm."  It  was  held  that  no  Imputa- 
tion of  a  llbeiotts  tendency,  as,  for  Instance, 
buolrency,  conld  be  reasonably  Inferred  from 
the  matter  complained  of,  and  Judgment  was 
flven  for  defendants.  The  correct  role  In 
coutrulng  words  seems  to  be  that  they  are 
to  be  taken,  not  In  mltlorl  -sensn,  but  In  their 
fair  BngUab  meaning;  that  If  the  meaning 
Is  t^ly  amUguous,  and  one  allowable  mean- 
Inc  Is  Ubdous,  the  cue  may  go  to  tbe  Jury. 
If,  however,  the  meaning  Is  unambiguous, 
and  wlU  not  reasonalMy  admit  of  a  libelous 
eottstmetlon,  the  questliHi  Is  for  the  court 
Odgers  <m  lib.  ft  SI.  {2d  Dd.)  04  et  seq.; 
Newell  on  Bl.  ft  Lib.  (2d  Bd.)  p.  20a  I  4. 
Appling  tide  lattra  principle  It  was  held 
hi  Zler  T.  Hofflln.  88  Mian.  66^  21  N.  W.  862, 
68  Am.  Bep.  9^  that  tbe  following  was  not 
Ubetoos  (m  ita  face:  "Wanted— B.  R.  Zler, 
M.  D.,  to  pay  a  drug.bllL"  And  it  has  been 
hdd  that  tb6  pnblidatlon  of  a  fweeloaure 
advertisement,  under  a  trust  deed  that  had 
been  satlsfled,  which  advertlBement  narrated 
tiiat  Uie  bond  was  past  due  and  unpaid,  was 
not  Ubdous,  without  proof  of  special  dam- 
ages. SparkHft  T.  Lombard  Inr.  Oa,  SO  Mo. 
App.  226. 

Applying  tbe  fwr^riMng  principles  ot  law 
to  tbe  pleadlniv  and  facta  ttf  this  case,  we 
see  that  tbe  words  of  tiie  news  Item  In  hand. 
In  and  <rf  tiMmsdTes,  bear  no  libelous  sting 
or  edg&  We  see^  furtbw,  that  by  way  of 
lanuoido  It  was  averred  that  the  words 
meant  that  plaintiff  had  sold  Us  busbUM 
and  MMft  ot  dgars  fbr  tbe  nominal  consld- 
mtlon  of  |1  to  MXsa  HandscblegeL  Hera  It 
88 


Is  eontflsided  that  these  words  Impute  In- 
solvency or  diahonest  trlAery  In  a  business 
way.  Bnt  by  tfila  eimtentton  <tt  appellant  It 
is  sought  to  enlarge  tbe  meaning  of  the 
words  as  set  forth  In  the  Innuendo,  which 
be  may  not  da  18  Bncy.  PL  ft  Pr.  p.  68; 
Townab.  on  a  ft  U  I  83a  If  appellant  de- 
alred  to  attribute  such  a  -meaning  to  the 
words,  be  should  have  so  framed  his  In- 
mneaOo.  But,  walTtaig  that,  If  It  be  admitted 
by  way  of  strained  omstmction  and  ar- 
guendo that  fba  wwda  Impute  Insolvency, 
yet  under  tbe  evldmkce  appellant  was  shown 
to  be  Insolvent  at  tbe  time  of  Ibe  publlca^ 
tion,  and  tbe  truth  Is  a  defense  In  llbeL 
Bev.  St  180(^  I  636.  And  a  charge  of  In* 
solvency  Is  fully  met  by  inroof  of  tbe  fact 
See  Mltcb^  Gase^  U6  Mo.  226,  22  8.  W.  368, 
724,  20  L.  B.  A.  188,  88  Am.  St  Rep.  682; 
Mlnter  Oase,  174  Mo.  444,  78  B.  W.  668. 

Again,  If  appellant  be  allowed  to  go  ootslda 
hla  Innuendo  In  attributing  a  meaning  to  the 
words,  then  do  the  words  by  fair  ccmBtruc- 
tlon  bear  a  meaning  ot  a  ^arge  of  dishonest 
trldmy  In  a  business  wayf  It  seems  to  us 
not  Many  reasons  fair  on  their  face  might 
be  0ven  for  a  nominal  conatderatlon  In  a 
transfw,  and  all  of  them  harmless.  For 
ezampla  If  a  tranaactlon  be  a  private  busi- 
ness dealing.  It  m^t  be  dealt  with  through- 
out as  sudi,  and  the  parties  thereto  not  care 
to  advertlae  ibe  true  consideration.  Again, 
a  nominal  conalderatlon  la  the  usual  method 
of  Indicating  that  there  are  othw  considera- 
tions which  are  not  mentioned;  the  consid- 
eration of  a  contract  being  always  ojfea  to 
explanation,  and  tbe  egression  of  a  nominal 
conalderatton  bdng  a  sign  and  notice  to  all 
outelders  Interested  in  tbe  tranaactlon  that 
It  la  not  tbe  true  one,  and  that  Inquiry  should 
be  made  of  tbe  contracting  parties,  If  knowl- 
edge of  the  facts  be  de^red.  A  deaXex  desbv 
ing  to  defraud  bis  creditors  would  not  nat- 
mrally  blaaon  tbe  fact  abroad  that  be  had 
sold  out  for  $1;  for  that  would  be  an  open 
Invltatlim  to  challenge  the  transfer,  so  that; 
to  our  mind,  a  cbai^  of  fraud  or  trickery 
cannot  be  fairly  Imputed  as  a  meantog  to  the 
item  published,  and,  even  If  the  innuendo 
bad  been  broad  enlogb  to  Include  such 
charge,  no  damagea  would  likely  result  to 
plaintiff  from  tbe  harsh  and  unnatural  con- 
clusion placed  oa  tbe  publication  by  those 
ot  hla  intimate  friends  who  testified.  The 
loans  of  money  sought  for.  If  refused  on 
account  of  the  publication,  in  no  wise  dam- 
aged plaintiff.  His  business  bad  got  beyond 
help  from  makwhlfte  of  that  sort  and  the 
small  loans,  If  conaummated,  would  have 
only  benefited  existing  oedltors  and  trans- 
ferred the  ultlmato  damage,  not  to  plaintiff, 
but  to  tbe  eonfldlng  friends  who  continued 
to  trust  blm  in  tbe  despnate  straits  be 
was  In. 

Perceiving  no  error,  the  Judgment  la  af- 
firmed. All  ctmcur,  except  MABSHATiU 
not  sitting. 


Digitized  by  Google 


6C 


88  BOUTHWBSTBBN  RBPOBTBB. 


KESSNBB  et  aL      PHILLIPS  et  aL 

(Saprenw  Gonrt  of  Mlsaouri,  Diridon  No.  1. 
Mar  24.  1905.) 

1.  SPBNDTHBIFI  TSUffTB. 

Spendthrift  trusts  are  recognised  In  Hla- 

sonri. 

ii.  Saub— Creation. 

A  deed  conveyed  the  title  to  the  grantee 
OD  condition  that  the  land  should  not  be  lia- 
ble for  ajiy  debts  of  the  grantee  then  existing, 
or  that  he  might  contract  during  a  specified 
number  of  years,  and  that  the  grantee  should 
have  no  right  to  incumber  or  dispose  of  the 
land  for  a  certain  period  accept  to  dispose  of 
it  by  will.  Held,  that  a  apendthrift  trust  was 
not  created,  there  having  been  no  trust  estate, 
the  grantee  not  having  Been  limited  to  the  en- 
joyment of  the  income,  bis  right  not  being  lim- 
ited to  support,  he  havine  taken  an  absolute 
fee  and  having  had  the  right  of  possessiOD. 

8.  Deed— Natuse  of  Bstatb, 

Where  a  deed  granted,  bargained,  wld,  and 
transferred  the  land  to  the  gnmteei  but  provided 
that  the  conveyance  was  made  on  conditicm 
tliat  the  land  should  not  be  liable  to  any  debts 
of  the  grantee  then  existing  or  contracted  dar- 
ing a  specified  period,  and  that  he  should  have 
no  right  to  sell  or  incumber  the  land  for  a  cer- 
tain period  except  to  dispose  of  it  by  will,  the 
grantee  took  a  fee,  and  the  other  provtsions 
were  void  as  repugnant  thereto. 

4.  BJECnCENT— Btidence. 

Where,  in  ejectment,  plaintiffs  claimed  un- 
der an  execution  sale,  and  under  the  issues  ten- 
dered by  defendants,  and  conceded  by  plaintiffii 
the  Judgment  under  which  the  execution  issued 
was  allied  to  be  final  Judgment,  it  was  Incom- 
petent for  defendants  to  contraact  them. 

5.  HOHEBTEAD— SEUcnon. 

Rev.  St.  1899,  fi  8ttl7.  provides  that  when 
an  execution  is  levied  on  a  homestead  the 
homesteader  shall  have  the  rlriit  to  choose  the 
part  to  which  his  exemption  shall  apply.  Held 
that,  unless  the  sheriff  gives  the  homesteader 
an  opportnnitT  to  make  Ilia  Hleetioii,  die  sale 
is  void. 

&  BnounoH— Saui— Shxbot'b  I>ixd. 

Rev.  St.  1899,  {  3617,  provides  that  when  | 
an  execution  is  levied  on  a  homestead  the 
homesteader  shall  have  the  right  to  designate  I 
and  choose  the  part  <^  the  land  to  which  the  ex-  j 
emption  shall  apply,  and  that  luroceedings  with  1 
respect  to  the  homestead  shall  be  stated  in  the 
return  to  the  execution.    Beld,  that  it  Is  not 
necessary  that  tbe  sheriff's  deed  contain  the  re- 
citals which  the  statute  requires  the  execution 
return  to  set  out 

7.  Action  at  Law.  * 

In  ejectment  the  defense  was  that  the  land 
Involved,  which  was  claimed  by  plaintiff  under 
an  execution  sale,  was  the  corpus  of  a  spend- 
thrift trust,  in  which  the  judgment  d^tor  had  [ 
been  the  beneSciory,  but  no  affirmative  relief 
was  asked.  Beld,  that  the  wtton  was  one  at 
law,  and  not  in  equity. 

8.  Appeal— OBJECTION8  Waited. 

Where  a  defendant  failed  to  take  any  ex- 
ception to  the  transfer  of  the  cause  to  the  eq- 
uity docket,  but  acquiesced  therein,  and  trial 
the  cause  as  if  one  in  equity,  he  could  not  com- 
plain of  the  transfer  on  appeal. 

Appeal  from  Circuit  Gonrt,  Jackson  Coun- 
ty ;  John  W.  H^iry,  Judge. 

Action  by  HeleD  Keesner  and  oth^a  agalnat 
Shelby  PMUips  and  others.  From  a  judg- 
ment in  favor  ci  plaintiffs,  defendants  appeal. 
Affirmed. 


A.  N.  Adorns,  John  N.  Southern,  and  Scar- 
ritt,  Griffith  &  Jones,  for  appellants.  Paxton 
ft  Rose,  for  reqioiidenta. 

MABSHALL,  J.  Tbia  Is  an  action  In  eject- 
ment, instituted  on  the  20th  of  September, 
1899,  to  recover  70  acres  of  land  In  township 
60,  range  30,  Jackson  connty,  Ma  The  peti- 
tion is  in  the  usual  form,  and  the  ouster  is 
laid  as  of  September  20,  1S99.  The  acti<m  is 
against  PhllllpB,  tbe  tenant  in  possession,  and 
Joseph  Lamertlne  Hudspeth,  the  owner.  The 
defendants  answered  jointly.  The  answer  ia 
a  general  denial,  ooapled  with  a  special  de- 
fense particularly  set  fortli,  the  substance  of 
wtiicb  is  that  the  conveyance  to  the  dtfaid- 
ant  Hudspeth  of  the  land  in  controversy  cre- 
ated a  spendthrift  trust,  whereby  said  Huds- 
peth was  prohibited  from  alienating  the  land, 
and  whereby  it  was  attempted  to  place  tbe 
same  beyond  the  reach  of  his  creditors.  The 
answer  further  sets  up  liiat  In  1898  the  plain- 
tiff Eessner  obtained  a  judgment  for  (6,000 
against  the  d^^dant  Hudspeth,  under  which 
the  property  in  controversy  was  sold  on  exe- 
cution and  the  plalntUb  became  the  purchas- 
ers thereof ;  and  It  Is  allied  that  they  there- 
by acquired  no  right,  title,  or  Interest  In  the 
same.  The  reply  admits  the  conveyance  to 
Hnd^etb,  but  denies  that  it  created  such  a 
trust;  admits  tbe  judgment  aforesaid,  and 
the  sale  thereunder;  and  asserts  that  the 
plaintUIs  obtained  a  good  title  to  the  proper- 
ty. Upon  motion  of  the  plaintiffs  the  case 
was  transf^red  to  the  equl^  docket  of  the 
court  "for  the  reason  that  defendants  have 
filed  an  answer  setting  up  an  equitable  de- 
fense, and  the  case  Is  now  triable  by  this 
court"  It  does  not  appear  from  the  abstract 
of  the  record  that  the  defendants  objected 
thereto,  or  saved  any  exceptions  to  the  rul- 
ing of  tbe  court  The  trial  court  entered 
Judgment  for  the  plaintiffs  for  possession,  1 
cent  damages,  aM  |20  OMXitfaly  rents  and 
profits.  After  pn^er  steps,  tbe  defendants 
appealed. 

The  case  made  is  this:  Robert  N.  Huds- 
peth, tbe  uncle  of  the  defendant  Joseph  Lam- 
ertlne Hudspeth,  was  the  owner  of  the  prop- 
erty. On  the  18th  of  March.  1871,  be  execut- 
ed his  will,  by  which  he  devised  all  of  his 
property,  including  that  In  controversy,  to 
his  brotbers  and  sisters ;  that  is,  one  undivid- 
ed half  to  his  brother  Joel  EL  Hudspeth,  and 
theotber  undivided  half  to  his  brothers  George 
W.  Hudspeth,  Silas  B.  Hudspeth,  and  his  sister, 
Malluda  P.  Bell,  share  and  share  alike.  There- 
after, in  March,  18S5,  Robert  N.  Hndspeth 
died;  and  afterwards,  on  June  15,  1885,  his 
said  brotbera  and  his  said  sister  made,  execut- 
ed, and  delivered  to  the  defendant  Joseph 
Lamertlne  Hudspeth  a  deed  to  the  property  In 
question,  being  a  part  of  the  property  devised 
to  than,  and  which  deed  recited  that,  "in  can- 
slderatlon  of  love  and  affecticHi,  and  in  pur- 
Buance  to  the  verbal  request  of  their  brother 
Robert  M.  Hudspeth,  now  deoeeied,  wIiomi 
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beln  and  derlseea  they  an,  nnder  and  bj 
Tlttue  ot  bis  lut  wUl  and  testament,  *  -  *  * 
an^  npOD  the  condition  precedent  as  herein 
set  outt  and  bi  conalderatkm  of  the  sum  of 
<nie  dollar  (fl.OO)  to  tbem  paid  by  Josepb 
Lamertlne  Hudi^etb,  *  •  •  tber  bare 
granted,  bargained,  sold  and  transferred,  and 
do  by  tbese  presents,  grant,  bargain,  sell  and 
transfer,  onto  the  said  Joseph  LamerUne 
Hudspeth,  upon  the  ternu  ajiA  conditions 
lierelnafter  set  forth,*'  crataln  property, 
amounting  to  120  acres,  and  covering  the 
70  acres  here  In  dispute.  The  deed  craitalned 
the  toVUmiBg  further  prorislons:  "This  con- 
reyance  being  fnade  upm  the  egress  oon- 
ditiott  that  the  above  described  real  estate 
shall  not  be  liable  to  any  debts  that  the  said 
Josepb  IjudHtine  Hudspeth  may  now  have, . 
or  that  be  may  contract  during  the  period 
of  thirty  years  from  the  date  hereof,  And 
the  said  Joe^ta  Lamertlne  Hud^wth  shall 
have  no  rlghl;  powo-  or  authority  to,  in  ai^ 
mamm,  sell,  Incumber  or  dispose  of  said  real 
estete  or  any  part  thereof  for  the  palod  of 
thirty  years  from  the  date  hereof,  except  to 
dispose  of  the  same  by  bis  last  will  and  testa- 
ment After  the  sxplratlon  of  said  tUrty  ; 
years,  as  afbreaald,  said  real  estate  shall  vest 
absolutely  In  the  said  Joseph  lamertlne 
Hudspeth,  free  and  clear  of  all  the  conditions 
herein  named,  to  use  and  enjoy  and  dlBpose 
of  in  any  manner  he  may  deem  proper.  The 
said  Jfw^h  Lamertlne  Hudiq)etb  to  have  the 
use  and  enjoyment  and  the  Income  therefrom 
fmn  this  date  np<m  the  terms  and  conditions 
above  named.  But  should  be  sell,  or  attempt 
to  sell  or  incumbw,  said  iffemlses  at  any 
time  during  the  said  thirty  years,  then  In  that 
event  the  title  to  the  above-described  prem- 
ises shall  Immediately  vest  in  the  said  first 
partlefl,  th^  belrs  assigns."  Tbeplalntiffli 
offered  In  evidence  the  sheriff's  deed  under 
the  judgmoit  aforesaid.  The  defoidante  ob- 
jected to  the  introduction  of  the  deed  upon 
two  grounds:  First,  because  tfie  deed  does 
not  show  on  Its  face  that  Qu  law  in  refwence 
to  the  setting  apart  of  a  homestead  bad  been 
complied  with;  and,  second,  that  the  inig- 
ment  under  which  execution  was  issued  was 
not  a  final  Judgment,  and  therefore  the  dark 
had  so  right  to  issue  the  eitecutlon.  The 
court  overruled  the  objection,  and  the  def  endr 
anti  saved  exception.  The  sherifTs  deed 
flowed  that  commissioners  were  appointed 
to  set  out  the  homestead  of  the  defendant 
Hudq)eth,  and  that  they  did  set  apart  to 
him  GO  acres  of  the  tract  as  a  homestead,  and 
that  the  remaining  TO  acres  were  sold  to  the 
plolntifrs.  The  plaintiffs  also  offered  in  evi- 
dence the  amended  petition  In  the  case  where- 
in the  Judgment  aforesaid  was  rendered, 
whldi  Showed  fliat  the  plaintiff  Eessner  was 
the  wife  of  Joseph  W.  Kessner,  and  that  the 
defendant  Bud^eth  bad  wlllftdly  shot  and 
killed  falm,  for  which  she  sued  for  95,000 
damages.  The  plalntiffis  also  showed  the 
rente!  value  of  the  land,  and  then  rested.  On 
tiielr  behalf  the  def^dants  olt&eA  in  evt 


dooce  a  certified  capj  <A  the  Judgment  afore- 
said, which  also  contained  a  recital  of  the 
fact  tiiat  the  d^eudants  had  filed  motions 
fbr  new  trial  and  in  arrest  of  Judgment  The 
recoid  did  not  show  afflrmatlTely  tiiat  said 
motions  bad  been  overruled  or  acted  vpoxL 
The  plaintiffs  objected  to  tiie  introduction  of 
the  ssid  certified  copy  of  the  ^udgmmt  on  the 
ground  that  the  defendants'  answer  admitted 
that  the  Judgmoit  was  a  final  Judgment,  and, 
further,  because  the  certified  coi^  did  not 
purport  to  be  a  copy  of  the  whole  record  or 
proceedings  in  the  case.  The  court  sustained 
the  objection,  and  exduded  the  record  on 
the  ground  that  the  defendants'  answer  plead- 
ed the  Judgmeit  as  a  final  Judgment  and  the 
plaintlffif  r^ly  admitted  the  same.  The  de- 
fendanto  excited  to  the  ruling  of  the  court 
The  defendants  then  offered  in  evidence  the 
will  of  Bobert  N.  Hudi^eth,  whidi,  so  fitr  as 
is  material  here,  devised  Uie  propra^  In  oon- 
trovmty  to  the  brotikors  and  sister  of  the 
testatw  absolutely,  as  stated.  The  defend- 
ants then  called  Edward  P.  Gates,  one  of  the 
attesting  witnesses  to  the  will,  and  over  the 
objection  of  the  plaintiffs  the  court  p^mitted 
him  to  testify  that  at  the  thne  the  testator 
executed  the  will  he  apprehaided  some  diffi- 
culty, which  might  result  In  his  sudden  death. 
But  the  witness  testified  tlwt  no  sudi  oc- 
currence took  placc^  and  that  the  testator 
lived  a  number  of  years  afterwards.  The  de- 
fendonte  atao  called  Mrs.  Malinda  Wood, 
uQe  Bell,  tile  sister  of  the  testetor,  and  one  of 
the  grantors  in  tiie  deed  to  the  defendant 
Hudspeth,  and  over  the  (rt)Jectl<m  of  the  plain- 
tUb  the  court  permitted  her  to  testis  that 
she  and  her  brothers  executed  the  deed  to 
the  defeidant  HudQ>etb  In  conformity  to 
the  verbal  direction  of  the  testator  that  tb^ 
should  conv^  tile  property  to  the  defendant 
Hudspeth,  and  should  fix  it  so  that  it  could 
not  be  token  for  bis  d^ts  for  a  period  &t  80 
years,  and  so  that  he  oonld  not  alienate  it 
She  further  testified  that  the  defendant 
Hudspeth  p^d  nothing  for  the  land.  This 
was  all  of  the  testlmoi^  in  the  case.  As 
before  steted,  the  trial  court  eDt«r6d  a  Judg- 
ment for  the  plalntUBs,  and  after  proper  st^ 
the  defmdauto  appealed. 

1.  The  crucial  question  In  this  case  is  what 
toterest  the  def«idant  Hudspeth  bad  In  tiie 
land  in  ccmtroversy.  The  defendants  ctm- 
tend  that  Bobert  N.  Hudqtetli,  by  verbal  di- 
rections to  his  brothers  and  BlstCT,jcceated  a 
spendthilft  trust  for  the  defendant  Hud9-- 
peth.  and  that  uld  brothns  and  slst^  ef- 
fectiuted  the  trust  by  the  execution  of  the 
deed  to  him,  and  that  the  propa  ctntstructitm 
of  that  deed  Is  that  the  land  could  neither 
be  alienated  1^  the  defeidant  Hudspeth  w 
token  in  tovltum  by  his  creditors  until  the 
explrati<Hi  of  the  peiod  of  90  years  limited 
in  the  deed,  and  hence  that  tbe  sale  of  the 
land  under  execution  to  tbe  plainttffa  was 
void,  and  conveyed  no  tttie.  On  the  other 
band,  the  plaintiffs  contend  that  an  express 
trust  In  land  can  only  be  isreated,  under  the 
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Btatutw  of  this  stete,  in  writinK,  and  Oat 
tlie  deed  oC  tha  defendant  HndiQetb  Is  In 
no  sense  the  creation  of  a  spradttarift  tmst 
and  only  limits  tlie  sequestration  of  the  land 
for  dd)t8  contracted  by  Hndspetb,  and  does 
not  prerent  tbe  land  from  beinc  sold  to  sat- 
isfy a  Judgment  based  upon  a  tmt  of  said 
Hudspeth.  In  view  of  the  conclusion  herein 
reached,  It  is  not  necessary  to  follow  the  ablw 
and  Ingenious  argument  of  counsel  in  ref- 
erence  to  the  creation  of  an  «qpres8  trust 
by  the  Terbal  direction  of  the  dtmor  and  the 
subsequent  written  declaration  of  the  trus- 
tee or  grantee.  TbB  doctrine  of  spendthrift 
trust  la  recognlz^  in  this  state;  McUvalne 
T.  Smith,  42  Mo.  55,  07  Am.  Dec.  295;  Part- 
ridge T.  Oavender.  96  Mo.  457,  9  S.  W.  785; 
Lamport  r.  Haydel,  96  Mo.  439.  9  8.  W.  780, 
2  L.  B.  A.  113,  9  Am.  St  Rep.  358;  Fugh 
T.  Hayes,  113  Ho.  424,  21  S.  W.  23.  But 
whether  a  conveyance  created  a  spendthrift 
trust  is  always  the  question  primarily  for 
consideration.  A  "spendthrift  trust"  la  the 
term  commonly  used  to  designate  a  trust 
created  for  the  maintenance  of  the  cestui  que 
trust  and  to  secure  the  fund  against  the  im- 
providence of  tbe  cestui  que  trust.  The  Eng- 
lish rule,  which  has  been  adopted  In  most  of 
tbe  states  of  tiUs  Union,  is  that  It  Is  against 
the  policy  of  the  law  for  the  grant  to  be  so 
limited  ttiatadonee  shall  have  the  possession 
and  enjoyment  of  the  property,  but  shall  not 
have  the  power  of  alienation,  or  that  the  prop- 
erty shall  not  be  liable  for  his  debts.  Under 
the  English  law  it  is  competent  to  make  the 
estate  determinable,  as  upon  the  bankruptcy 
of  the  donee,  in  which  event  the  estate  is 
to  revert  to  the  donor,  or  to  some  person 
specified  In  tbe  grant.  In  such  case  the 
creditor  is  deprived  of  the  estate  by  the  act 
which  deprives  the  donee  thereof.  But 
where  no  such  provision  for  the  determina- 
tion of  the  estate  is  contained  in  the  grant 
the  property  will  pass  to  the  assignee  in 
bankruptcy.  The  American  doctrine  differs 
from  the  English  rule,  and  is  thus  stated  in 
26  AnL  &  Eng.  Enc.  of  Law  [2d  Ed.]  p.  139: 
"This  doctrine  is  that  it  is  lawful  for  a 
testator  or  grantor  to  create  a  trust  estate 
for  the  life  of  the  cestui  que  trust,  with  the 
provision  that  the  latter  shall  receive  and 
enjoy  the  avails  at  times  and  in  amounts 
either  fixed  In  the  Instrument  or  left  to  the 
discretion  of  the  trustee,  and  that  such  avails 
shall  not  be  subject  to  alienation  by  the 
beneficiary  nor  liable  for  bis  debts.'-'  The 
most  learned  discussion  of  the  subject  and 
of  the  difference  between  the  English  and 
the  American  doctrine  is  that  of  Mr.  Justice 
Miller  In  Nichols  v.  Eaton.  9X  U.  S.  716,  23 
li.  Ed.  254.  The  Am.  &  Eng.  Enc.  afore- 
said, at  page  140  et  seq.,  has  collected  the 
arguments  pro  and  mn  bearing  upon  the 
two  doctrines^  but  it  is  \  not  necessary  to  the 
determination  of  this  c^se  to  pursue  the  in- 
quiry further.  In  ordet  to  create  a  spend- 
thrift trust  certain  prerequisites  must  be 
observed,  to  wit:  Flr»t  The  gift  to  the 


donee  must  be  only  of  the  lncom&  He  must 
take  no  estate  whatever,  have  nothing  to 
allffliate,  have  no  right  to  possession,  have 
no  ben^dal  interest  in  the  land,  but  only 
a  qualified  right  to  support,  and  an  equita- 
ble intermit  (mly  in  the  income.  Secmid.  The 
legal  title  must  be  vested  In  a  trustee. 
Third.  The  trust  must  be  an  active  one,  not 
a  mere  dry  trust,  which  may  be  executed 
under  the  statute  of  uses.  26  Am.  &  Eng. 
Enc  of  Law  [2d  Ed.]  p.  142  et  seq.;  Me- 
Ilvaine  v.  Smith,  42  Mo.  55,  97  Am.  Dec 
296;  Partridge  v.  Cavender,  96  Mo.  457,  9 
8.  W.  785;  I^ampert  v.  Haydel,  96  Mo.  4a», 
9  S.  W.  780,  2  L.  R.  A.  113,  9  Am.  St  Rep. 
358;  Kingman  t.  Winchell  (Mo.)  20  S.  W. 
296;  Ehriswan  v.  Sener,  162  Pa.  677.  29  Atl. 
719;  Keyser's  Appeal,  67  Pa.  236;  Rife  v. 
Geyer.  69  Pa.  383,  98  Am.  Dec.  351;  Upbam 
V.  Vnmey,  15  N.  H.  462;  Lear  Leggett, 
2  Simons,  479;  Bank  v.  Adams,  183  Mass. 
170,  43  Am.  Rep.  604;  Bank  t.  Davhi,  21 
Pick.  42,  82  Am.  Dec  241.  "On  the  other 
band,  where  the  cestui  que  trust  has  an  ab- 
solute right  to  the  fund  or  its  avails,  such 
as  a  right  to  keep  the  land  and  to  receive 
the  income  therefrom,  *  •  •  or  where 
it  is  absolute  property,  and  may  therefore 
be  alienated  by  him,"  to  where  the  land  Is 
conveyed  upon  a  simple  condition  that  It 
shall  not  be  subject  to  the  grantee's  debts, 
no  speudthrlft  trust  arises  or  Is  created,  and 
the  donee's  interest  may  be  sold  under  ex- 
ecution, or  sequestrated  in  equity.  26  Am. 
&  Eng.  Enc  of  Law  (2d  Ed.)  p.  144;  1 
Jones  on  Real  Property,  S  663;  Gray's  Re- 
straints on  Alienation,  {  259;  Potter  v.  Mer- 
rill, 143  Mass.  190.  0  N.  E.  572;  Maynard 
V.  Cleaves,  149  Mass.  307.  21  N.  E.  376; 
Smeltzer  v.  Goslee.  172  Pa.  298,  34  Atl.  44; 
Young  V.  Easley.  94  Ya.  193,  26  S.  E.  401. 
The  deed  to  the  defendant  Hudspeth,  here 
involved,  falls  radically  short  of  the  require- 
ments of  the  rule  as  to  thd  creation  of  spend- 
thrift trusts,  and  especially  so  in  the  fol- 
lowing particulars:  First,  no  trust  estate  ia 
created;  second,  no  trustee  is  appointed; 
third,  Hudspeth's  interest  Is  not  limited  to 
the  enjoyment  of  the  income,  nor  is  his  right 
simply  a  right  to  support;  fourth,  an  abso- 
lute estate  in  fee  simple  is  vested  in  Huds- 
peth; fifth,  Hudspeth  is  given  the  right  of 
possession,  of  managing  and  controlling  the 
property,  and  of  receiving  the  whole  income 
therefrom  without  let  or  hindrance.  In 
short,  the  conveyance  to  Hudi^eth  is  of  the 
whole  legal  title,  with  all  the  Incidents  and 
rights  appurtenant  thereto,  with  only  a  fu- 
tile attempt  to  annex  repugnant  conditions 
thereto  to  the  effect  that  the  land  shall  not 
be  liable  for  the  payment  of  any  debts  he 
bad  or  might  thereafter  contract  during  a 
period  of  SO  years,  and  that  he  should  not 
have  power  to  sell.  Incumber,  or  dispose  of 
the  property  for  a  like  period  except  by  will, 
and  with  the  further  qualification  that  if 
he  sold.  M-  attempted  to  sell  or.  incumbw, 
the  property  during  that  period,  the  tlUa 
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sluU  Immediately  vest  ta  Qie  gnmton.  Brer 
since  tbe  statute  of  qala  emptores  was  en- 
acted, tibe  rule  of  law  has  "been  that,  "after 
an  absolute  convejaiice  in  fee  simple,  a 
clause  providing  that  the  grantee  shall  not 
mortgage  or  dispose  of  the  property  la  re- 
pugnant and  void,"  Lawrence  v.  Singleton 
(Tedn.)  17  8.  W.  265;  Hall  v.  Tufts,  18 
Pl(^  456;  Gleason  v.  Fayerweather,  4  Gray, 
318;  Walker  v.  Vincent,  19  Pa.  8G9;  Laval 
T.  Staffed  64  Tex.  370.  So,  also,  "a  condi- 
tioa  that  land  conveyed  shall  not  be  subject 
to  the  grantee's  debts  Is  in  restraint  of 
alienation  and  void.  Notwithstanding  such 
couditlon,  the  land  is  subject  to  levy  on  ex- 
ecution, and  passes  to  an  assignee  in  bank- 
ruptcy. Liability  for  debts  is  an  Incident 
of  property,  just  as  the  right  to  convey  It  is." 
1  Jones  on  Real  Property,  S  663.  In  TUUng- 
bast  V.  Bradford,  5  R.  I.  20S,  Ames,  C.  J., 
said:  "Certainly  no  man  shall  have  an  es- 
tate to  live  on,  but  not  an  estate  to  pay  his 
debts  with.  Certainly  property  available 
for  tbe  purpose  of  pleasure  or  proilt  ^ali  be 
also  amenable  to  the  demands  of  Justice." 
It  ft^ws  that  the  deed  In  question,  whether 
executed  in  pursuance  of  either  a  written 
or  verbal  direction  of  Robert  N.  Hudspeth 
or  by  the  grantors  of  their  own  motion, 
wholly  falls  to  create  a  spendthrift  trust 
Unless.  th«efore.  the  conditions  annexed 
to  the  absolDte  grant  are  sofflcient  and  legal, 
the  land  in  question  was  subject  to  the  debts 
of  the  defendant  Hudspeth. 

Tbe  defendants  tacitly  concede  that  such 
general  limitations,  even  with  a  provision 
for  cesser,  cannot  have  tbe  effect  in  law  of 
cutting  down  the  absolute  grant,  or  of  with- 
drawing the  property  from  the  reach  of  the 
grantee's  creditors;  but  they  contend  that  It 
is  legal  to  limit  the  right  of  the  grantee  in 
fee  simple  to  convey,  mortgfige,  or  dispose 
of  tbe  property,  and  likewise  to  prohibit  it 
from  being  seized  by  the  grantee's  creditors, 
for  a  limited  period  of  time.  In  support  of 
their  contention  tbe  defendants  cite  and  rely 
upon  2  Washburn  on  Real  Property  (6th  Ed.) 
p.  9;  McWilliams  v.  ^'lBley,  7  Am.  Dec.  654; 
Langdon  v.  Ingram's  Guardian,  28  Ind.  860; 
Stewart  v.  Brady,  3  Bush  (Ky.)  623;  Stewart 
V.  Barrow.  7  Bush  (Ky.)  36&  Washburn 
lays  down  the  rule  that  a  fee  may  be  limited 
so  aa  to  restrain  the  conveyance  for  a  certain 
time.  The  Pennsylvania  case  cited  holds 
that,  while  a  general  or  perpetual  restraint 
of  alienation  is  repugnant  and  void  to  a  fee 
simple,  nevertheless  a  partial  restriction  for 
a  particular  time  or  against  conveying  to  a 
particular  person  is  good.  The  same  gen- 
eral doctrine  is  stated  In  the  Indiana  case 
cited,  although  tbe  real  estate  there  involved 
was  a  trust  estate,  and  the  direct  question 
here  involved  was  not  tbere  decided-  In 
Stewart  v.  Brady,  3  Bush  (Ky.)  623,  the  land 
was  devised  subject  to  a  limitation  upon 
alienation  tmtll  tbe  devisee  attained  tbe  age 
at  85  years,  and  it  was  held  a  valid  restric- 
tion against  btt  voluntary  disposition  of  tbe 


property,  but  insufficient  to  prevent  the  land 
being  sold  for  the  payment  of  her  debts.  On 
the  other  hand,  Jones  on  Real  Property,  { 
662,  points  out  that  a  condition  attached  to 
an  absolute  fee  that  the  grantee  shall  not 
alienate  within  a  limited  time  has  been  held 
void  in  Murray  v.  Green,  64  Gal.  203,  28 
Pac.  118,  Mandlebaum  v.  McDonell,  29  Midi. 
78,  18  Am.  Bep.  61,  and  McCIeary  v.  ElUs,  64 
Iowa,  311,  6  N.  W.  571,  37  Am.  Bep.  205.  In 
Overman's  Appeal,  88  Pa.  276,  the  Supreme 
Court  of  PeuDsylvanla,  speaking  to  this  snb-jt 
Ject,  said:  "It  contravenes  that  general  pol- 
icy which  forbids  restraints  on  alienation 
and  the  nonpayment  of  honest  debts. 
•  •  *  Property  tied  up  for  half  ti  century 
contributes  nothing  to  the  general  ■  wealth, 
while  it  Is  a  great  stretch  of  liberality  to  tbe 
ownership  of  It  to  suffer  it  to  remain  In  this 
anomalous  state  for  so  many  years  after  Its 
owner  has  left  It  behind  him.  Clearly,  It  Is 
against  public  Interest  that  the  property  of 
a  future  generation  shall  be  controlled  by  a 
deed  of  a  former  period,  or  that  nonpayment 
of  debts  should  be  encouraged."  It  is  the 
policy  of  the  law  In  this  state  to  permit  the 
creation  of  spendthrift  trusts,  and  to  allow 
the  owner  of  property  to  apply  a  portion  or 
the  whole  thereof  to  the  maintenance  and 
support  of  those  he  wlsh^  to  provide  for, 
and  wbo  are  not  able  to  control  and  manage 
their  own  afltairs.  So  long  as  such  a  con- 
veyance does  not  offend  against  the  law  of 
perpetuity,  and  so  long  as  tbe  conveyance 
is  a  proper  trust,  the  courts  will  observe  the 
wishes  of  tbe  donor.  So,  too,  It  Is  competent 
for  the  owner  to  convey  or  devise  property 
In  trust  for  the  beneSt  of  those  the  donor 
wishes  to  befriend,  and  such  trusts  may  con- 
tinue for  a  limited  period,  or  even  during 
the  life  of  the  beneficiary.  In  all  such  cases, 
however,  the  beneficiary  has  only  an  equit- 
able interest,  and  not  the  fee  In  the  land. 
Such  rules,  however,  do  not  apply  where 
the  conveyance  Is  absolute  to  the  douee, 
coupled  with  either  a  perpetual  or  limited 
power  of  alienation,  or  at^t^pts  to  place  the 
property  beyond  the  reach  of  the  creditors 
of  the  donee.  The  better  rule  and  the  better 
reason  is  that  such  limitations  or  conditions 
cannot  be  grafted  upon  a  fee-simple  estate, 
because  they  are  repugnant  to  the  absolute 
ownership  Incident  to  the  fee.  Donors  who 
have  sudi  limited  confidence  in  their  donees, 
should  create  spendthrift  trusts,  and  not, 
as  here,  attempt  to  evade  and  violate  funda- 
mental and  wise  provisions  of  law  in  refer- 
ence to  mere  legal  estates.  It  follows  that 
the  conditions  against  alienation  or  liability 
for  debts  In  the  deed  here  involved  are  void, 
because  they  are  repugnant  to  the  absolute 
ownership  granted  by  the  deed  to  the  gran- 
tee. 

2.  Defendants  next  contend  that  the  trial 
court  erred  In  excluding  the  certified  copy 
of  the  Judgment.  The  gist  of  this  contention 
is  that  the  certified  copy  showed  that  the 
Judgment  was  not  a  final  Judgment,  because 
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tbe  motloiia  fiv  nev  trial  and  In  atrest  liad 
not  been  acted  upon  at  the  time  the  execu- 
tion was  lasned.  The  trial  court  properly  ex- 
cluded the  evidence  offered,  for  the  reason 
that  under  the  isauea  tendered  by  the  de- 
fendants and  conceded  by  the  plaintiffs,  the 
Judgment  under  which  tbe  execution  lasoed 
was  alleged  to  be  a  final  judgment  Such 
being  the  laaneB,  It  was  Incompetent  for  tba 
defendants  to  contradict  Hxem. 

S.  Lastly,  the  defendants  contend  that  the 
sherUTs  deed  Is  Told,  for  Uie  reason  that  It 
does  not  affirmatively  appear  therein  that 
the  defendant  Hodspeth  was  afforded  an 
oi^rtunlt^  to  select  the  portion  of  the  land 
which  he  would  hold  as  his  bomratead.  The 
deed  In  question  recites  that  conuulsslonerB 
were  appointed,  and  that  they  set  apart  00 
acres  as  a  homestead  for  the  defendant.  Tbe 
deed  does  not  affirmatively  show  that  prior 
to  the  appointment  of  the  commissioners  the 
sheriff  gave  the  defendant  Hudspeth  an  .op- 
portunity to  choose  that  portion  of  tbe  land 
he  would  select  as  his  homestead.  It  Is  also 
true  that  the  defendants  offered  no  evidence 
whatever  tending  to  prove  that  the  sheriff 
had  failed  in  his  dnty  In  this  regard.  Sec- 
tion 8617,  Bev.  St.  1890,  which  was  the  law 
in  force  at  the  date  of  the  levy  and  sale  un- 
der the  execution  in  this  case,  provides  that 
when  an  execution  Is  levied  upon  a  home- 
stead the  homesteader  shall  have  a  right  to 
designate  and  choose  the  part  of  the  land 
to  which  the  exemption  shall  apply,  "and 
upon  such  designation  and  choice,  or  In  case 
of  a  refusal  to  designate  and  choose,  tbe 
sheriff  levying  tbe  execution  shall  appoint 

.  three  disinterested  appraisers,  who  shall, 
first  being  sworn  to  the  faithful  discbarge  of 
their  duties,  fix  tbe  location  and  boundaries 
of  such  homestead,  and  the  sheriff  shall  then 
proceed  with  the  levy  of  sach  execution  upon 
the  rertdue  of  sudi  real  estate,  as  in  other 

•  case;  and  sncb  proceedings  In  respect  to  tbe 
.  homestead  shall  be  stated  In  return  upon 
such  execution."  Thla  court  has  frequently 
held  that,  unless  tbe  sh^ff  gives  tbe  home- 
steader a  fair  opportunity  to  make  his  selec* 
tioa,  tbe  sale  Is  void,  and  that  until  such 
opportunity  Is  afforded  and  such  homestead- 
er refusA  to  make  a  selection  the  sheriff  has 
no  power  to  have  a  homestead  set  apart 
Macke  V.  Byrd,  ISl  Mo.  682,  83  S.  W.  448, 
S2  Am.  St.  Rep.  649;  Brewing  Association  v. 
Howard,  150  Mo.,  loc.  dt.  4B0,  61  &  W.  1046; 
Keene  v.  Wyatt  160  Mo.  SI,  60  S.  W.  1037, 
63  S.  W.  116.  Ordinarily,  the  law  Is  that  an 
officer  Is  presumed.  In  the  absence  of  a  show- 
ing to  tbe  contrary,  to  have  performed  his 
duty.  Under  this  general  presumption,  a 
sheriff,  except  for  the  provisions  of  the  stat- 
ute, would  be  presumed  to  have  performed 
bis  dnty  and  to  have  given  the  homesteads 
an  opportunity  to  designate  and  choose  tbe 
portion  of  the  land  he  desired  to  retain  as 
his  homestead.  But  a  homestead  Is  purely  a 
statutory  creature,  and  the  statute  In  this 
state  has  prescribed  the  steps  which  must 


be  taken  before  land,  which  Is  In  -^lolfl  or 
In  part  a  homestead,  can  Iw  lawfully  sub- 
jected to  Belznre  'and  sale.  The  section  of 
tbe  statute  quoted  requires  the  sheriff,  first 
to  gtve  the  homesteader  a  fair  opportunity  to 
make  a  choice  and  selection,  and  only  au- 
thorizes the  sheriff  to  have  the  homestead 
set  apart  after  the  homesteader  has  refused 
to  dedguate  or  choose.  If  the  statnte  stop- 
ped ben,  the  gen«al  presumption  of  law 
that  an  oiOcer  has  performed  bis  duty  would 
obteln.  But  the  statute  expressly  requires 
tha^  "Such  proceedings  in  respect  to  the 
homestead  shall  be  stated  tn  return  upon 
such  ttecutlon."  This  statute  destroys  the 
genml  presumption  of  law  aforesaid,  and 
opressly  requires  fliat  all  of  the  preliminary 
steps  provided  to  be  taken  before  property 
In  which  a  homestead  right  exists  can  be 
sold  must  be  stated  In  tbe  return  up<Mi  the 
execution.  But,  whilst  sncb  are  the  pro- 
vlslons  of  the  statute  as  to  the  return,  there 
Is  no  provision  In  the  statutes  that  the  sihor- 
UTs  deed  shall  contain  ail  of  the  redtais 
which  the  statute  requires  the  return  or  ex- 
ecution to  set  out  The  fttum  of  the  sberifl 
on  tbe  execution  In  question  hare  Is  not  con- 
tained In  the  record,  nor  Is  tbere  any  evi- 
dence that  It  did  not  fully  comply  with  the 
requlremmts  of  ttw  statute.  The  d^nd- 
ants  Uierefore  have  wholly  failed  to  afford 
the  foundatltm  upon  which  tiw  statute  bases 
their  right  to  make  tbe  objection  to  the 
validity  oi  tbe  sale  here  contended  tar. 
From  such  failure  so  to  do  it  is  taixiy  Inftt^ 
able  ttiat  no  sndi  basis  existed,  and.  as  tbe 
statute  does  not  require  mxSi  recitals  In  tbe 
sberUTs  deed,  and  only  requires  them  to  be 
stated  In  the  retnrn  on  tbe  execution,  tbSm 
contmtlon  of  the  d^endants  must  be  re- 
solved against  them. 

4.  It  Is  said  by  defendants  that  the  trial 
court  erred  in  treating  this  case  as  a  case  In 
equity.  Tbe  answer  of  Ihe  defendaata  eet 
up  an  equitable  defense,  but  asked  no  af- 
firmative equitable  relief.  Hie  case  therefore 
Is  a  case  at  law,  and  not  me  In  equity. 
Martin  V.  Tumbaugh,  U»  Mo.  172,  64  8. 
W.  674.  The  defendants,  bowever,  failed  to 
preserve  any  exception  to  this  action  of  flie 
court,  but,  on  the  contrary,  acquiesced  there- 
In,  and  tried  the  case  as  If  It  was  one  prop- 
erly cognizable  In  equl^.  Tfa^y  are  therefore 
not  In  position  now  to  assign  isa»  as  an  error. 
In  view,  however,  of  what  la  herelnbeft»e 
said,  it  is  Immatolal  whether  the  ease  be 
treated  as  one  In  equity  or  one  at  law,  for 
in  either  event  tbe  result  would  be  tbe  same. 

The  70  acres  of  land  In  dispute  were  sold 
by  the  sheriff  for  the  Inslgnlflcant  sum  of 
$60,  and  It  would  appear  a  great  hardship  to 
tbe  defendant  to  lose  the  land  for  sudi  a 
price,  and  therefore  this  court  has  souffbt 
with  great  care  to  find  some  ground  iqKm 
which  to  set  aside  the  sale,  to  tbe  end  ttiat 
the  land  may  be  made  to  realise  Ito  full 
value;  but  after  a  careful  and  painstaking 
examination  of  the  case,  the  court  Is  unable 
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w  to  do,  and  13ie  defendant  Hudspeth  must 
■offer  thB  conBeqnmces  of  Us  own  ftllure 
to  see  at  tiie  proper  time  that  the  land 
tffongfat  Its  fall  Talne. 

Finding  na  error  In  the  record,  the  JaSg- 
meat  of  the  drcult  court  la  affirmed.  All 
concur. 


BBKD  BBOS.  v.  NICHOLSON  et  nz. 
(Snpreme  Court  of  Miasoari,  Division  No.  L 
May  24,  1905.) 

L  FuuDuuifT   CoHTKTAnoEa  —  Homestead 

Bzncpnona. 

As,  nnder  Rev.  St  1899,  t  8616,  &  home- 
stead is  exempt  from  attachment  and  execation, 
t  GOOTeyance  thereof  by  a  husband  to  his  wtfe 
b  not  frandnlent  as  a^inst  his  creditors. 

[Ed.  Not& — For  cases  In  point,  see  vol.  24, 
Cent  Dig.  Prandulent  OonTejancea,  SS  118- 
123.] 

2.  HoHXSTaAn— MoBTOAasD  Pbopesit. 

Where  the  land  is  subject  to  a  mortgage, 
the  homesteader  Is  entitled  to  a  homestead  to 
tbs  amount  of  the  «emptlon  in  what  remains 
of  the  total  Talne  of  the  land  after  the  mor& 
gage  is  deducted. 
8l  Sake — SKUonon. 

Under  Bev.  St.  1809.  {  8617,  conferring 
OB  a  homesteader  the  right  to  designate  and 
dioose  the  part  of  the  land  which  shall  be  ex- 
«npt  from  execution  under  section  S616,  a  wife 
is  entitled  to  select  the  particular  part  of  land 
conveyed  to  her  by  her  husband,  to  the  value  of 
the  amount  of  exemption  which  she  will  retain 
SS  a  homestead. 

4.  Sake— luxQAii  Saue  oh  BxBOimoix. 

Under  the  further  provision  of  said  sec- 
tion 3617  making  it  the  duty  of  the  sheriff.  <m 
such  designation  or  choice  being  made,  or  on  re- 
fusal to  make  the  same,  to  appoint  three  disin- 
terested appraisers  to  value  and  set  apart  the 
hoDiestead,  and  then  to  levy  the  ezecutioo  on 
the  residne  of  the  real  estate,  where  these  pre- 
requisites of  the  statute  have  not  tma  observe 
edaoy  sale  bf  a  riiwUtls  void. 

&  fiAlOt. 

The  fact  that  a  proceeding  to  wH  aside  a 
conveyance  by  a  husband  to  his  wife  of  land  as 
tn  fraud  of  creditors  is  one  In  equity  does  not 
diange  audi  homestead  righti^  and  authorise  a 
court  of  chancery  to  urder  the  whole  land  aold, 
and  the  homestead  exemption  to  be  turned  over 
to  the  homesteader  in  cash,  instead  of  land,  as 
even  courts  of  equity  are  bound  by  the  hmne* 
stead  laws  of  the  state,  and  cannot  order  the 
homeataad  Intereat  paid  to  Oie  homesteader  in 
cash,  instead  of  allowing  him  to  deaimate  the 
partlenlar  piece  of  the  land  he  will  hold  aa  anch 

AODMStCad. 

OL  Sau— Snniro  Afar. 

Where  a  bouss  is  located  oo  one  of  the  40*s 
of  land  consisting  of  160  acres,  120  acres  of 
which,  including  the  house  site,  Is  covered  by  a 
mortgage,  it  is  possible  for  the  homesteader  to 
dcrignate  and  choose  lands  of  the  nlue  of  the 
exemption,  exdusiTe  of  Oia  mortgage,  out  of 
the  whole  tract,  and  for  commissioners  appoint- 
ed  to  value  and  est  ^iiart  to  him  audi  a  home- 
stead l|»  khid. 

7.  SaIOH- YALTTAnOH. 

Whether  land  enhject  to  a  mortgage  exceeds 
In  value  the  $1,500  homestead  exemption,  over 
and  above  the  mortgage,  can  only  be  ascertain- 
ed by  oommlseioners  appointed  to  value  the 
land,  as  the  sutntes  do  not  confer  power  on 
the  court — even  <ai  a  court  of  eqni^^--to  deter- 
mine the  question. 

8.  Same. 

In  a  proceeding  in  equl^  to  set  aside  a 
conv^anoe  of  land  by  a  hunand  to  his  wife 


08  in  fraud  of  creditors,  the  power  of  the  court 
Is  limited  to  a  finding  that  the  money  which 
purchased  the  land  belonged  to  the  hustMind,  ex- 
cept a  portion  thereof  belonging  to  the  wife; 
and,  on  such  finding,  where  the  land  is  occapieu 
as  a  hom^tead,  the  court  is  limited  in  its  de- 
cree to  directing  the  sheriff  to  give  the  home- 
steader the  right  to  select  the  particular  land 
he  desires  to  hold  as  a  homeatead,  and  to  ap- 
point commissioners  to  value  and  set  apart  the 
same  to  him,  and  thereafter  to  direct  the  sale 
of  any  land  in  excess  of  area  or  value  of  the 
exemptitHi,  and  the  payment  from  the  proceeds 
of  the  amount  due  the  wife,  and  the  appllcatlw 
of  the  balance  to  plalntUTs  judgment. 

9>.  bvbbasd  and  wlfk  —  fobsbssioit  ow 
W)fe'8  Pbopbrtt. 

In  such  action,  evidence  examined,  and 
held  Insufficient  to  show  a  reduction  by  the 
husband  to  his  possession  of  the  wife's  money 
Invested  by  him  In  the  land,  so  as  to  oitltle  Urn 
to  such  money  under  the  rules  of  the  common 
law. 

Appeal  txom  CUrcnit  Oonrt,  Lawraice 
Oounty;  Henr^  O.  Pepper,  Judge. 

BUI  by  Beed  Bros,  agalnat  B.  D.  O.  Nlch- 
olBoa  and  wife.  Decree  for  plalntUh,  and  de- 
fendant appeaL  Bereraed. 

Henry  Brumtiack  and  Olhhe  &  Seaaoa,  t<tt 
appellants.  Jos.  M.  HcPhen»n  and  Wm.  B. 
SUnner,  for  reapondents. 


MARSHALL,  J.  This  la  a  bill  in  equity 
to  set  aside  a  deed  made  by  the  defendant 
K.  D.  O.  Nlidiolaon  to  hla  wife.  Nancy  B. 
Nicholson,  on  the  27th  of  March.  188e»  con- 
veying to  h»  the  Boathweat  quarter  of  the 
■outheast  quarter  of  section  26,  township 
20,  range  25,  and  the  west  half  of  the  north- 
eaat  quarter  and  the  soutbeaat  quarter  <rf 
the  northweet  quartw  of  eectlon  85,  aame 
township  and  range,  in  Lawrence  connty, 
Mo.,  on  the  ground  that  it  waa  made  to  de- 
frand  the  creditors  of  the  husband — the 
plaintUTs  among  the  number.  Tbe  circuit 
court  entered  a  decree  In  favw  of  the  plain- 
tUTs, and  the  defendants  appealed. 

Tbe  case  made  is  this:  On  the  16th  of 
October,  1896,  the  husband  executed  his  note 
for  $360  to  one  J.  A.  Fretwell  or  bearer, 
payable  at  six  months;  tbe  consideration  be- 
ing the  right  granted  to  him  to  sell  in  Greene 
county.  Mo.,  a  certain  patented  be^  brace. 
Tbe  note  was  not  paid,  bnt  before  maturity 
had  passed  Into  the  hands  of  the  plaintiffs 
herein,  who  on  tbe  7th  of  July,  1896,  Instltat- 
ed  suit  against  the  husband  thereon,  which 
resulted  In  a  judgment  in  favor  of  tbe  plaln- 
tiCCs  on  tbe  28th  of  August,  1896,  for  $381.60. 
In  tbe  meantime  the  husband  had  made  this 
deed,  here  sought  to  be  set  aside,  to  his  wife, 
and  after  tbe  return  of  tbe  execution  nulla 
bona  the  plaintiffs  Instituted  this  suit  to  set 
the  same  aside  on  the  ground  that  It  was 
fraudulent  as  to  the  husband's  creditors. 
Upon  tbe  trial  of  this  case  the  plaintiffs  In- 
troduced the  deed  In  question,  and  tbe  rec- 
ords and  flies  in  the  case  of  tbe  plalntUTs 
against  the  husband  on  the  note  aforesaid, 
together  with  the  execution  and  the  return 
tberetm.   The  plalntUTs  then  called  ttie  de- 
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f  eodant  Nicholson,  &e  hojsband,  and  had  him 
Identify  a  statement  sworn  to  by  him  before 
apprfilsers  who  had  been  selected  by  the 
sheriff  to  appraise  and  set  apart  to  him  such 
property  as  was  exempt  under  the  law,  In 
which  he  stated  that  he  had  no  property  at 
all.  Therenpon  the  plaintiffs  rested.  The 
defendants  then  called  B.  D.  O.  Nicholson, 
the  hnaband,  who  testified  that  he  married 
the  defendant  Nancy  on  the  29th  of  July* 
1866;  that  when  they  were  married  his  wife's 
father  deeded  SO  acres  of  land  in  Greene 
county  to  her  (on  cross-examination  he  stat- 
ed that  the  deed  was  made  to  himself  and 
bis  wife  Jointly),  and  that  hfx  father  also 
gave  her  a  mare,  10  hogs,  8  head  of  sheep, 
a  cow,  and  a  calf;  that  th^  afterwards  sold 
Uie  80  acres  of  land  In  Qreene  county  for 
V800,  and,  her  father  haTlng  died,  she  receiv- 
ed from  his  estate  $450,  and  later  personal 
IBvperty  to  the  value  of  |200;  that  she  sold 
some  of  the  personal  property  fw  $40;  that 
with  the  proceeds  of  such  sale,  to  wit,  $800 
for  the  land,  $460  received  from  her  father's 
estate,  the  $200  worth  of  personal  property, 
the  sale  of  the  mare  for  $190,  and  $500  real- 
ized from  the  sale  of  a  wagon  and  team  of 
mules,  together  with  what  had  been  earned 
on  the  farm,  they  purchased  120  acres  In 
Lawrence  county  and  80  acres  in  Greene 
county  for  $2,500  or  $2,60(^  paying  theretA 
$2,000;  that  there  was  a  vendor's  Hen  on  the 
land  for  $500  or  $600,  which  was  afterwards 
discovered.  In  consequence  of  which  the  pur- 
chase was  rescinded,  and  they  received  back 
nearly  alt  the  money  they  had  paid  therefor; 
that  afterwards,  In  1874,  they  purchased  120 
tLcres,  being  the  west  half  of  the  northeast 
quarter  of  section  86  and  the  southwest  quar- 
ter of  the  northwest  quarter  of  section  35,  In 
Lawrence  county  (a  part  of  the  land  here  In 
controversy),  and  paid  therefor  $2,600;  that 
they  afterwards  purchased  40  acres  addi- 
tional from  the  railroad  (being  the  northwest 
quarter  of  the  southeast  quarter  of  section 
26);  that  he  took  the  deeds  to  the  land  in  his 
own  name;  that  his  wife  had  always  kept 
the  money,  keeping  It  sometimes  in  her  bo- 
som, and  at  other  times  In  other  places,  but 
that  be  generally  conducted  the  trades;  that 
at  the  Hme  of  his  marriage  be  had  no  prop- 
erty at  all,  except  a  horse,  a  saddle,  and  a 
bridle,  and  had  acquired  none  thereafter,  ex* 
cept  such  as  was  made  from  farming  the 
land.  Immediately  upon  acquiring  the  land. 
In  1874  (being  the  land  in  question  here),  he 
and  his  wife  moved  onto  the  same,  occupied 
it,  and  used  it  as  a  homestead,  and  have  con- 
tinued so  to  do  ever  since.  The  bouse  is  lo- 
cated on  the  northwest  quarter  of  the  north- 
east quarter  of  section  85.  The  total  land 
consists  of  160  acres.  The  husl>and  testified 
that  tie  bad  never  reduced  the  wife's  money 
or  property  to  his  possession,  but  that  when 
it  was  Invested  In  the  land  the  title  was 
taken  In  his  name,  and  the  understanding 
between  him  and  his  wife  was  that  she 


should  have  her  money  or  the  land  at  any 
time  she  saw  fit  The  consideration  express- 
ed In  the  deed  from  the  husband  to  the  wlf^ 
here  sought  to  be  set  aside,  was  $4,600.  The 
defendant  husband  testified  that  he  13gured 
up  the  amount  of  money  which  belonged  to 
his  wife,  and  which  had  gone  into  the  pur- 
chase of  the  land,  added  8  per  cent  interest 
thffl'eto,  and  ttiat  it  aggregated  $4,800.  and 
that,  in  order  to  make  that  sum  good  to  her, 
be  conveyed  the  land  to  ber,  at  a  valuation 
of  $4,500,  and  turned  over  to  ber  personal 
property,  consisting  of  cattle,  mules,  etc.,  to 
the  value  of  $300.  He  testified  that  the  land 
Is  worth  $17  to  $18  an  acre,  and  it  was  shown 
that  there  Is  a  valid  deed  of  trust  on  tbe 
land  for  $1,400.  The  defendants  called  two 
other  witnesses,  one  of  whom  said  the  land 
land  was  worth  $17.60  an  acre,  aggregating 
$2,800,  and  the  otber  said  It  was  worth  $20 
an  acre,  aggregating  $3,200.  In  rebuttal  the 
plaintiffs  called  fonr  witnesses,  three  of 
whom  said  the  land  was  worth  $25  an  acre, 
aggregating  $4,000,  and  rae  of  them  said  It 
was  worth  $30  an  acr^  a^p^gating  $4,800. 
It  was  further  shown  that  the  land  lies  a 
quarter  of  a  mile  south  of  the  road  on  the 
north,  and  a  mile  north  of  the  road  on  tlie 
south. 

Tbe  trial  court  found  that  tbe  conv^ance 
from  the  husband  to  tbe  wife  was  fraudn* 
lent,  and  set  the  same  aside.  The  court  fur- 
ther found  that  tbe  defendant  husband  Is  en- 
titled to  a  homestead  In  the  premises  to  the 
value  of  $1,600,  and  that  the  wife  Is  entitled 
to  the  sum  of  $450,  which  she  received  as  a 
gift  from  ber  mother  in  1895,  and  which  had 
never  been  reduced  to  possession  by  the  hus- 
band with  tbe  written  consent  of  the  vrlfe, 
and  further  found  that  there  was  a  valid 
deed  of  trust  on  the  120  acrei  which  lie  In 
section  35  for  $1,400,  with  Interest  at  6  pet 
.cent  thereon.  Tbe  court  thereupon  ordered 
that  the  land  be  sold,  subject  to  said  deed  of 
trust,  and  that  out  of  the  proceeds  there  be 
first  paid  to  tbe  wife  tbe  sum  of  $460,  and 
then  to  tbe  husband  $1,500,  as  bis  homestead 
Interest  In  tbe  premises,  and  out  of  the  bal- 
ance. If  any,  tliere  be  paid  the  costa  and  the 
plaintiffs'  Judgment  The  court  further  or- 
dered that  unless  the  premises  should  bring 
the  sum  of  $1,500 — tbe  homestead  interest  of 
the  husliand,  subject  to  the  deed  of  trust  as 
aforesaid— then  the  premises,  or  any  part 
thereof,  should  not  be  sold. 

After  proper  steps,  tbe  defendants  ap- 
pealed. 

1.  It  Is  a  conceded  fact,  which  was  also 
found  to  be  a  fact  by  tbe  trial  court  that  the 
land  in  controversy  constituted  tbe  homestead 
of  the  defendants.  Tbe  total  tract  does  not  ex- 
ceed 160  acres.  There  was  a  conflict  In  the 
evidence  as  to  the  value  of  tbe  land.  Tbe 
defendant  husband  and  his  witnesses  valued 
it  at  less  than  $2,900.  There  Is  a  valid  mort- 
gage coveting  120  of  the  160  acres,  and  em- 
bracing the  part  on  which  the  booBe  atandSi 
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for  91,400.  Tlie  lnuband,  u  tb»  haul  of  the 
ftmUy,  was  entitled  to  a  tiomestaed  In  tiie 
flqidty  of  redemption  of  the  land;  that  la,  he 
mm  entitled  under  section  8610,  Rev.  St, 
188S^  to  a  homestead  not  to  exceed  ISO  acres 
In  irea,  or  to  exceed  a  total  valne  of  91,600. 
The  Talae  most  t>e  taken  ont  ot  the  excess 
ova  tte  mortgage;  that  la,  the  amount  of  the 
mortgage  must  be  first  deducted  from  the 
total  Talue  of  the  land,  and  ttxe  homesteader 
allowed  a  homestead  to  the  Talne  of  not  ex- 
eeeding  f  1.B00  In  what  remains  of  the  total 
Talne  after  the  mortgage  is  deducted.  Bwik 
homestead  Is  exempt  from  attachment  and 
execution,  mider  tUe  section  of  the  statute 
qnoted.  Upon  the  theory,  then,  that  the  land 
wu  the  land  of  the  husband,  and  that  the 
wife  had  no  Intwest  In  It  the  conveyance  to 
the  wife  cannot  be  r^arded  aa  fraudulent 
bk  law,  fw,  not  being  subject  to  attachment 
or  execution,  it  was  beyond  the  reach  of  the 
laedltors  of  the  husband.  Any  couTeyance 
Uiereof  could  In  no  sense  hinder,  delay,  or 
defraud  tbe  creditors.  Bank  of  TOTsailles  t. 
Guthrey,  127  Ma  106,  29  a  W.  1001,  48  Am. 
St  021;  Bose  t.  Smitti,  187  Ma,  loc  dt 
86.  66  8.  W.  040;  Babt  v.  Nelson,  171  Ma, 
loc.  dt  690,  72  S.  W.  627.  The  only  matter, 
tben,  of  Importance  upoa  the  Issues  joined 
nndtt  this  Tiew  of  tbe  case,  is  whether  the 
land  was  worth  more  than  91,600  in  excess 
of  the  mortgage  on  the  same.  There  was  a 
conflict  in  the  testimony  as  to  value.  The 
trial  court  ordered  the  land  to  be  sold,  and 
91,500  in  money  to  be  turned  over  to  the 
husband  in  lien  of  the  homestead.  That  de- 
cree was  erroneous,  for  two  reasons:  First 
Because  the  husbsnd  had  conveyed  his  home- 
stead interest  to  hia  wife,  and  she  was  enti- 
tled thereto,  and  to  the  proceeds  of  any  sale 
thereof.  The  deed  of  the  husband  to  the 
wife,  of  a  homestead,  is  valid  even  as  against 
the  husband's  creditors.  Second.  The  wife 
was  entitled  to  select  the  particular  part  of 
the  land,  of  the  value  of  91,S00.  which  she 
would  retain  aa  a  homestead.  Section  3617, 
Rev.  8t  1880,  confers  tbe  right  upon  the 
homesteader  to  designate  and  choose  tbe 
part  of  the  land  which  shsll  be  exempt  from 
oecotton  under  section  S616;  and  the  statute 
makes  it  tbe  duty  of  the  sheritT,  upon  such 
designation  or  choice  being  made,  or  upon  a 
xefusal  to  make  tiie  same,  to  appoint  three 
dlslntereated  appraisers  to  value  and  set 
apart  the  luxnestead,  and  then  to  levy  the 
execution  upon  the  residue  of  the  real  estate, 
and  this  court  has  announced  the  rule  that 
any  sale  by  a  ab^ff  where  these  prerequi- 
sites of  the  statute  have  not  been  obsnved 
Is  void.  The  fact  that  this  is  a  proceeding 
to  equl^  does  not  change  the  lighte  of  the 
homesteader,  aa  above  defined,  in  any  re- 
spect and  does  not  authwize  a  court  of 
chancery  to  order  the  whole  land  sold,  and 
the  homestead  exemption  to  be  turned  over 
to  Uie  homesteader  In  cash,  Instead  of  land. 
Oomsel  for  plalntHfe  leallae  thia  rule,  for 


th^  say  that  the  order  of  sale  was  pn^wr. 
because  It  -was  Impossible  to  set  ont  thi 
h(»nestead  in  kind.  In  this,  howevw,  coun- 
sel are  manifestly  in  error,  for  the  land  oon- 
slste  of  160  acres.  The  house  la  located  on 
one  of  the  40's.  It  is  therefm  not  only  pos- 
sibly but  abscdutely  certain,  that  the  home- 
steader could  designate  and  choose  lands  of 
the  value  of  91,500,  exduslve  of  tt»  mort- 
gage, ont  ot  the  160-acre  tract,  and  it  Is 
equally  dear  that  the  commlsslcMiers  could 
set  apart  to  the  homesteader  such  a  home- 
stead in  kind.  The  trial  court  ther^ore  wfu 
in  error  in  wdexlng  the  land  add.  Bvra 
courts  of  equity  are  bound  by  the  homestead 
laws  of  this  stete,  and  cannot  orda  the 
homestead  Interest  paid  to  the  homesteader 
In  cash,  Instead  of  allowing  him  to  designate 
the  particular  piece  ot  the  land  he  wUl  hold 
as  such  homestead.  The  Judgment  of  the 
lower  court  must  thfflefore  be  reversed  for 
this  reason. 

2.  The  defendante  contend  that  the  land 
in  question  rightfully  belonged  to  the  wife, 
because  her  mcHiey  bought  the  same,  and 
that  the  conveyance  of  the  husband  to  tlie 
wife  was  simply  placing  the  title  whme  it 
should  have  been  put  In  the  first  placet  The 
plaintiffs  contend  that  when  the  land  that 
was  given  to  the  wife  by  her  ta.tber  was 
converted  Into  cash,  and  whoi  the  properly 
she  recdved  from  her  father's  esteto  was 
omverted  Into  cash,  and  when  such  cash 
waa  reduced  to  inssesslon  by  the  husband, 
prior  to  tbe  enactment  of  the  married  wo- 
man's act  of  1876,  the  cash  became  the  prop- 
erty of  the  husband,  by  virtue  of  his  marital 
relation]^  and  therefore  tbe  property  pur- 
chased with  such  cash  was  tbe  property  of 
the  husband,  and  was  subject  to  his  debts. 
As  to  the  $460  recdved  by  the  wife  as  a  gift 
from  her  mother  after  the  passage  of  the 
married  w(»nau'a  act  and  not  reduced  to 
the  possession  of  the  husband  by  the  written 
consent  of  the  wife,  but  by  the  husband  In- 
vested in  the  land  ahd  the  Improvement 
thereof,  tbe  plaintiffs  concede  that  tbe  wife 
Is  entitled  thereto.  These  consideratlonB, 
bowev^,  under  the  Issues  Joined,  becmne 
Important  only  in  the  event  that  It  should  be 
ascertained  that  Ihe  land  exceeded  91,600  in 
valu^  over  and  above  the  mortgage.  This 
fact  could  only  be  ascertained  by  commis- 
sioners appointed  to  value  the  land,  and  to 
set  apart  the  spedflc  land  selected  by  tbe 
homesteader  as  a  homestead.  The  stetntes 
do  not  confer  power  upon  a  court — even  a 
conrt  of  equity— to  determine  that  questl(Hi. 
In  such  a  case  as  this  the  power  of  a  court 
of  equity  Is  limited  to  a  flndtog  that  the 
mott^  which  purchased  the  land  was  tbe 
money  of  the  husband,  and  not  of  the  wife; 
and  upon  such  a  finding,  where  the  land  is 
occupied  as  a  homestead,  the  conrt  Is  limited 
in  ito  decree  to  directing  the  sheriff  to  give 
the  homesteader  the  right  to  select  the  par- 
ticular land  he  desires  to  hold  as  a  home- 
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Stead,  and  to  anioint  commluIonerB  to  value 
and  set  apart  the  same  to  him,  and  tfa««- 
after,  if  there  !■  any  land  in  excess  of  area 
or  value  of  the  atatntory  homestead  »emp- 
tloD,  to  direct  the  ahwlff  to  sell  ttte  same, 
and  In  that  event  out  of  the  proceeds  to  pay 
the  wife  the  whidi  was  her  separate 
property,  and  to  apply  the  balance  to  the 
payment  of  the  plaintiffs'  Judgment  against 
the  husband.  Upon  the  Question  whether 
the  money  with  which  this  land  was  pur- 
chased was  the  money  of  the  husband  w  of 
the  wife,  there  la  no  conflict  whatevw  In  the 
evidence.  The  uncontradicted  evidence  Is 
that  the  husband  bad  no  means  whatever, 
except  a  horse,  a  saddle,  and  a  bridle.  All 
the  other  money  which  was  employed  to 
pundiase  the  land  was  money  which  the  wife 
recieved  from  her  father  and  her  mother  as 
gifts*  or  was  derived  as  an  Inheritance  from 
ho-  tether's  estate.  AH  of  It  except  $400  was 
so  received  and  derived  prior  to  the  passage  of 
the  married  woman's  act  of  ISIt.  At  common 
law  the  husband  was  entitled  to  the  choses 
in  action  of  the  wife,  but  It  was  necessary 
tor  him  to  reduce  them  to  bis  possession. 
Whether,  he  had  so  reduced  them  to  posses- 
sion was  always  a  question  of  law  under 
the  particular  facto  of  each  case.  In  this 
case  the  testimony  is  uncontradicted  that 
■whsa  the  land  that  was  given  to  the  wife 
by  her  father  was  sold,  apd  when  l^e  per- 
sonal property  she  rec^ved  fKim  her  fathoms 
estate  was  sold,  the  money  was  turned  over 
to  the  vrtfe,  and  she  retained  the  possession 
thereof  until  it  was  invested  In  otiier  lands, 
and  when  the  trade  for  such  other  lands  was 
rescinded,  and  the  money  refunded  to  her, 
she  retained  the  possession  thereof  until  it 
was  Invested  in  the  land  in  controversy.  The 
evidence  In  this  case  Is  not  suffltdent  to  show 
a  reduction  by  the  husband  to  his  posses- 
sion of  the  wife's  money,  so  as  to  entitle  him 
to  the  same  under  the  rules  of  the  common 
law.  If,  therefore,  upon  a  trial  anew  of  this 
case,  the  facts  should  appear  as  they  now 
appear  herein,  the  trial  court  should  dismiss 
the  bin.  If,  however,  the  facte  appear  other- 
wise than  as  they  now  appear,  and  if  it 
should,  be  shown  by  competent  evidence 
that  the  husband  had  reduced  the  money  of 
the  wife  to  his  possession  prior  to  the  pas- 
sage of  the  married  woman's  act  of  1875, 
and  had  invested  it  in  a  homestead,  then  the 
course  above  Indicated  as  to  setting  aside 
the  homestead  In  favor  of  the  wife,  by  virtue 
■ot  the  conveyance  of  the  homestead  by  the 
husband  to  the  wife,  and  the  sale  only  of 
the  land  that  exceeded  In  area  and  value 
the  statutory  exemption  for  the  wife,  should 
be  ordered,  and  the  proceeds  thereof  dis- 
tributed between  the  wife  and  the  plaintiffs 
as  above  Indicated. 

For  the  foregoing  reasons,  the  judgment 
of  the  circuit  court  is  reversed  and  the  cause 
remanded,  to  be  proceeded  with  to  accord- 
ance herewith.   All  concur. 


BAKER  V.  CITY  OF  ST.  LOTUS  et  al. 
(Supreme  Court  of  Missouri,  Division  No.  1. 
June  15,  1905.) 

AppBAii— Final  JuooicBnTa. 

Defendant  R.  answered  by  a  general  denial, 
and  the  other  defendants  entered  a  demurrer,  on 
which  judgment  was  entered  in  their  favor. 
Plaintiff  then  dismissed  as  to  R.,  and  the  other 
defendants  objected  and  moved  to  set  aKide  the 
dismissal.  Beld  that,  white  this  motion  was 
pending,  the  judgment  as  entered  was  not  final 
as  to  all  the  parties,  and  an  appeal  Qier^rom 
by  plaintiff  was  prematuEe. 

Appeal  from  Bt  Louis  Olrcnlt  Ooort;  Jesse 
A.  McDtmald,  Jndg& 

Action  by  Minnie  A.  Baker  against  tiie 
city  of  St  Louis  and  others.  Ftmu  a  Judg- 
ment on  a  demurrer  entered  by  part  of  de- 
fendants, plalntlfl  ^peate.  Appeal  dismiss- 
ed. 

Jamison  &  Thomas,  for  appellant  Chas. 
W.  Bates  and  Wm.  F.  Woemer,  for  respond- 
ents. 

BRACE.  P.  J.  This  Is  an  action  by  Mto- 
ule  A.  Baker,  plaintiff,  against  the  dty  of 
8L  Louis  and  the  following  officials  of  said 
city,  viz.:  Amaud  Ravold,  l>act^ol<^i8t; 
William  G.  TIechman,  city  chemist;  Max  G. 
StarlfJoff,  health  commissioner;  and  Rolla  G. 
Wells,  Max  C.  Starkloff,  Joseph  L.  Homsby, 
Andrew  F.  Bloug,  Albert  N.  Merrill,  and 
Henry  N.  Chapman,  members  of  the  board 
of  health  of  said  city— defendants.  The  pe- 
tition is  to  five  counts.  The  first  and  second 
each  ask  $5,000  damages  for  the  death  of 
two  of  plalntltTs  minor  children,  and  the 
other  three  coimts  each  ask  f2,000  damages 
on  account  of  sickness  of  tliree  of  platotUTs 
children,  all  caused.  It  is  alleged,  by  the 
negligence  of  defendanto  to  fumiahtog  plain- 
tiff with  Improperly  prepared  and  noxious 
diphtheria  antitoxin.  The  anawer  of  defend- 
ant Ravold  to  the  petition  was  a  general  de- 
nial. The  other  defendants  demurred  there- 
to, their  demurrer  was  sustotoed,  and  judg- 
ment thereon  rendered  In  their  favor.  There- 
upon plaintiff  dismissed  as  to  Ravold,  and 
the  defendants  other  than  Ravold  filed  the 
followtog  motion:  "Xow  come  all  the  de- 
fendanto to  the  alMve-entitled  canse  (except 
Amand  Ravold),  and  particularly  the  dty  of 
St  Louis,  and  object  to  and  except  to  the 
action  of  the  court  to  permltttog  the  plaintiff 
to  dismiss  the  cause  as  to  Amand  Ravold. 
and  move  the  court  to  set  aside  said  dis- 
missal, for  the  following  reason,  to  wit:  It 
appears  from  plBtottff*s  petition  that  the  al- 
leged cause  of  action  sued  for  arises  from 
the  wrongful  and  unauthorized  acte  and  care- 
lessness and  negligence  of  said  Ravold,  if 
there  be  any  liability  at  all  on  the  part  of 
any  of  the  defendants,  and  that  by  reason 
thereof  only  is  the  city  of  St  Louis  made  a 
party  to  the  cause.  It  further  appears  that 
said  Ravold  was  duly  subject  to  service  in 
this  stote,  and  actually  bad  been  served  by 
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the  plaintiff,  and  Is  a  codefendant  contem- 
plated by  Session  Acts  ot  Missouri  for  1901, 
pp.  78.  TO,  and  that  tlie  defendant  city  of  St 
Louis  has  a  right,  and  hereby  liuista,  on  said 
lUTc^d  being  retained  as  a  defendant  in 
this  case  so  long  as  it.  the  said  city  of  St. 
Lools,  remains  party  thereto;  and  plalntUT, 
haTlBg  Tolontarlly  brought  said  Harold  into 
the  cause  as  a  party  thereto,  will  not  now  be 
permitted  to  dismiss  as  to  falm,  and  thereby 
compel  this  defendant  to  go  through  the 
uBcless  formality  of  again  making  him  a 
party  thereto,  as  provided  In  said  act  above 
referred  to."  And  thereafter  on  the  same 
day.  wltbont  any  disposition  having  been 
made  of  this  motion,  tbe  plaintiff  perfected 
her  appeal. 

As  this  motion  Is  still  pending  in  the  clr- 
coit  court,  there  has  been  no  flnal  disposi- 
tion of  the  case  as  to  the  defendant  Amand 
Bavold,  and  as  there  can  be  but  one  flnal 
Judgment  In  a  civil  action,  whlcfa  most  dl»- 
pose  of  all  the  parties  to  the  cause,  the  ap* 
peal  was  pr^naturely  taken,  and  must  be 
dismissed.  Bock  Island  Imp.  Co.  v.  Marr, 
16S  Mo.  252.  67  8.  W.  680:  Seay  r.  Sanders, 
88  Ho.  App.  478. 

For  this  reason  the  motion  of  respondents 
to  dismiss  the  ap|»eal  will  be  sustained,  and 
the  appeal  diamtasefl.   All  concur. 


MAT  T.  MAT  et  aL 

(SopnoM  Conrt  of  Missouri,  Division  No.  1. 

May  24.  I90S.) 
i,  OVABOUH  AHD  Wabd— FUIAI.  SnTLnnilT. 

nw  final  aettlenunt  <rf  a  goardlan  atands 
QpOD  the  same  footing  as  a  Judgment,  and  is 
condnsive  as  to  all  pn^er  soDjects  of  aeeonot 
induded  and  involved. 

[Bd.  Note. — For  oaaaa  in  point,  see  v«L  26s 
Cma.  Dig.  Ooardian  and  Ward.  {  642J 

Z  San— BxHiBiT  of  Aooouht— Nonaa, 

Under  B«T.  St  1889.  {  6329.  providing  that 
a  goardian,  on  final  accounting,  shall  make  a 
fast  and  tne  exhibit  of  tbe  account  between 
biDiseU  and  hla  ward,  and  file  the  same  In  court, 
and  oansa  a  cc97  the  exhibit,  together  with  a 
written  notice  stating  the  day  on  which  and  tbe 
court  in  which  settlement  will  be  made,  to  be 
ddlvered  to  the  ward,  etc,  a  settlement  made 
wimt  no  exhibit  was  filed  or  notice  gtvoi  Is  not 
flgndosiTtt  as  a  flnal  settlooait,  mit  has  no 
greater  fMce  than  an  annual  aettlement,  beina 
mere  prima  fade  evidence  of  the  facts  contatnea 
therein. 

S.  Pabtitioii— HoncT  Judoheitt. 

In  an  action  by  a  ward  against  her  gnard> 
tan  for  the  partition  of  certain  land,  which  the 
gnardian  purchased  with  the  ward's  money,  it 
wu  Improper  to  make  a  farther  sum,  owing  by 
the  raardtan  to  the  ward,  a  lien  upon  other 
hud  held  by  the  gnardian  as  a  homestead. 

Appeal  from  Lonlslana  Court  of  Common 
Pleas;  D.  B.  Eby,  Judge. 

Suit  by  Claudia  May  and  others  against 
Sarah  W.  May.  From  a  Judgment  for  plain- 
tiffs, defi»klant  appeals  Reversed. 

Pearson  &  Pearson,  tor  appellant  Ball  & 
^Mwnnr  and  Bobert  A.  May,  for  respondents. 


BBACE,  P.  J.  This  la  an  appeal  from  a 
decree  in  partition.  The  cause  coming  on 
to  be  heard  In  the  court  below  was  referred 
to  Hon.  E.  W.  Majw,  who  was  "directed  to 
hear  and  decide  the  whole  issue,  and  to  re- 
port his  fludinga  of  fact  and  conclusions  of 
law"  to  the  court;  in  pursuance  of  which  or- 
der the  referee,  having  heard  the  evidence, 
made  a  voluminous  report,  setting  out  at 
great  length  his  finding  of  facts  and  coneln- 
sioDS  of  law  upon  every  conceivable  issue  In 
the  case.  The  following  excerpts  therefrom 
fturnlsh  a  sufficient  statemwt  for  tlie  purposes 
of  this  decision: 

"Upon  the  evld^ce  adduced  I  find  tbe 
fiicta  and  my  conclusions  of  law  to  be  aa  fol- 
lows: That  Dr.  James  D.  Harris  died  in- 
testate in  the  town  of  W^tzvllle,  St  Charles 
CDtmty,  MlsBonri,  on  January  0,  1886.  That 
he  left  surviving  tilm  as  bis  heirs  at  law 
Sarah  W.  Harrla,  hla  widow,  plaintiff  in  this 
case,  she  having  since  the  death  of  Dr.  Har- 
ris married  Thomas  May,  of  Louisiana,  Pike 
county,  Mlssonrl;  Claudia  Harris,  his  daugh- 
ter, who  afterwarda  married  Robert  A.  May, 
both  of  whom  are  defendants  herdn;  and 
Warren  Harris,  his  son.  That  Sarah  W. 
Harris,  now  Sarah  W.  May,  is  the  mother  ot 
Claudia  Harris,  now  Claudia  W.  May,  and 
Warren  Harris.  That  at  the  time  of  the 
death  of  James  D.  Harris,  his  widow,  Sarah 
W.  Harris,  was  twenty-nine  years  of  age, 
and  his  two  children,  Claudia  Harris  and 
Warren  Harris,  were  both  minors.  •  •  • 
That  Warren  Harris  died  intestate,  and  while 
yet  a  minor,  at  the  town  of  Wwtzvllle,  St 
Charles  county,  Missouri,  In  the  early  part 
of  the  year  189S,  living  aa  his  only  helra 
at  law  his  mother,  Sarah  W.  May,  and  his 
sister,  Claudia  W.  May,  each  of  whom  I  find 
and  conclude  Inherited  one-half  of  his  es- 
tate. That  James  D.  Harris  at  the  time  of 
his  death  was  tbe  owner  of  and  possessed 
in  fee-simple  title  of  a  farm  of  84.72  acres, 
being  part  of  tbe  west  half  of  section  13, 
townahlp  47,  range  1  east  In  St  Charles 
county,  Missouri.  Also  lot  No.  1  In  block 
No.  20  In  tbe  Railroad  Addition  to  the  town 
of  Wentzvllle,  Bt  Charles  county,  Missouri; 
and  that  the  same  was  the  residence  and 
dwelling  house  of  said  James  D.  Harris  at 
the  time  of  his  death.  •  •  •  Also  tbe 
nortiieast  comer  lot  1,  block  3,  In  the  original 
town  of  Wentzvllle,  said  piece  of  ground  hav- 
ing a  front  of  22  feet  and  nmning  back  66 
feet  Also  the  southeast  corner  of  said  lot 
and  block  In  said  town,  being  22  feet  wide 
and  running  back  64  feet;  In  Wentzvllle,  St 
Charles  county,  Missouri,  and  known  as  the 
'drag  store  bnlldlng.'  That  at  the  time  of 
tbe  death  of  Dr.  James  D.  Harris  the  rea* 
Bonable  cash  market  value  of  the  farm  afore- 
said was  $1,600,  and  tbe  reasonable  cash 
market  value  at  the  time  of  his  residence  was 
$1,600,  and  the  reaB(mable  caab  market  value 
at  the  time  of  tbe  real  estate  In  lot  1  of 
blo6k  8  of  aald  town,  and  known  as  the 
^dmg  stive  bnlldlng,*  was  $600.  That  Sarab 
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W.  Harris  admlnlBtered  on  her  said  hn*- 
luiid^i  estate,  and  made  final  aettlemait 
thereof  on  the  9th  day  of  May,  1898,  in  tfaa 
probate  court  of  St  Oharles  county,  Mlwoari, 
and  that  on  said  final  settlement  the  estate 
owed  her  the  snm  of  84.12:  That  Sarah  W. 
Harris,  plaintiff  in  this  cans^  mate  no  elec- 
tion as  to  what  Interest  she  wonld  ttUce  In 
the  tmd  estate  of  h«  hoAand,  James  D.  Har- 
ris, and  thai;  as  a  homestead  interest  ex- 
ceeds In  value  a  dow«  In  the  third  part  ot 
h&t  husband's  lantta  which  she  might  hold 
and  en^ay  dming  her  natmral  life,'!  find  that 
her  hiHnestead  eneeds  In  valne  hee  dower 
Interest  In  said  real  estate,  and  therefore 
find  and  conclude  as  a  matter  of  law  that 
she  did  then  and  does  now  take  a  homestead 
interest,  the  same  being  the  larger  interest, 
and  which  homestead  at  the  time  was  and  Is 
all  of  lot  No.  1  in  block  20  of  the  town  of 
WoitETllIe  in  the  county  of  St  Oharles  and 
steto  of  Missouri,  and  whJdi  Is  part  of  the 
land  sought  to  be  partitioned  by  her  in  this 
cause.  And  I  furthw  find  and  conclude  that 
as  she  took  a  homestead  interest  under  the 
law  abe  had  no  dower  <nr  oQur  Interest  In 
any  of  the  other  lands.  I  furtha  find  and 
conclude  as  a  matter  of  law  that  Oaudla  W. 
Harris,  now  Claudia  W.  Hay.  Inherited  one- 
half  of  her  fttther's  real  estate,  except  the 
homestead,  one-half  of  which  she  Inherited 
subject  to  her  mother's  homestead  Interest 
I  furth«  find  and  conclude  as  a  matter  ot 
law  that  Warrot  Harris  Inherited  one-half 
of  his  father's  ml  estete,  except  the  home* 
stead,  one-half  of  which  he  Inholted  subject 
to  his  mother's  homestead  Interest  I  turthw 
find  that  on  the  Stti  day  of  February,  1888, 
Sarah  W.  Harris,  now  Sarah  W.-  May,  was 
1^  the  probate  court  ctf  St  Oharles  conn^, 
Missouri,  appointed  guardian  and  cnrator  of 
Claudia  W.  Harris  and  Warren  Harris,  her 
minor  diildrai.  *  *  *  I  further  find  that 
both  sureties  on  both  bonds  are  now  Insol- 
vent, and  that  plalnttff,  outside  at  her  Inter- 
est in  the  ptopeetj  heatin  sought  to  be  par^ 
titloned,  has  but  a  small  estete,  not  to  ex- 
ceed $000  or  8600,  perhaps.  I  further  find 
tiiat  James  D.  Harris  at  the  time  of  his  death 
carried  an  insurance  policy  on  his  Ufe  In  the 
Ancient  Order  of  United  Workmen  fofr  82.- 
000,  payable  to  Sarah  W.  Harris,  his  wife, 
Claudia  W.  Harris,  his  daui^ter,  and  War^ 
ren  Harris,  his  stm.  in  equal  parts.  I  further 
find  that  Sarah  W.  Hazrls,  as  guardian  and 
cnrator  of  Claudia  W.  Harris  and  Warren 
Harris,  collected  for  each  of  said  wards  their 
proportional  part  of  said  Insurance  in  said 
company,  to  wit  $666.87,  each.  I  farther 
find  that  as  guardian  and  cnrator  of  ha  said 
minor  cblldreo,  Sarah  W.  Harris,  tor  the  pur- 
pose of  reinvestment,  sold  by  ordo-  of  the 
pnAato  com^  the  east  one-third  of  lot  1,  blo<& 
In  said  town  ot  Weutzvllle,  8t  Oharles 
county,  Missouri,  having  a  :^nt  ot  22  feet 
by  120  feet  and  being  the  drug  stcnre  pn^ 
erty,  fbr  the  sum  of  $600,  which  she  received 
in  foil,  and  that  the  entire  proceeds  was  the 


property  of  twr  said  wards.  That  the  said 
probate  court  ot  said  counlr  mpnmd  said 
aal9  <m  the  18th  day  of  Novonber,  1888.  I 
find  that  Sarah  W.  Harris,  as  guardian  and 
curator  d  Warrem  Harris,  made  final  settle- 
ment In  bis  estate  on  iiaj  8,  1808,  which 
was  a  abort  time  after  his  death,  he  having 
died  in  March.  I89a  I  farther  find  that  in 
said  settlement  she  oily  accounted  tor  and 
charged  hereof  with  $006Lfl7,  tlw  one-third  in- 
terest In  said  life  Insaranceb  and  $200  as  his 
Interest  in  tbe  proceeds  of  said,  drug  store, 
which  was  sold  tor  $800.  I  find  she  credited 
herself  with  the  snm  of  $7.«S  costs  and  $600 
tor  six  years'  board,  dothing,  tuitkm,  and 
maln^ance,  showlng.a  balance  due  bis  ^!d 
estete  of  $230.82,  one-half  of  whldi  she  took 
as  bar  part  of  her  son's  estete  and  one-half 
thereof,  to  wit  $120.06,  she  received  as  guard- 
ian and  curatw  of  h»  daughter,  Claudia  W. 
Harriik  I  find  that  she,  the  said  SaraH  W. 
Harris,  k^  one-third  ot  the  proceeds  of  the 
sale  ot  said  drag  Bt»e  as  her  own,  whereas 
I  find  and  ccmdude  as  a  matter  of  law  that 
she  was  not  oitltled  to  any  part  thereof,  and 
had  no  legal  intwast  therein.  I  further  find 
that  tibie  oitlre  amount  of  money  she  received 
&(Hn  the  Insurance  for  fbe  said  Warren  Har- 
ris and  Claudia  W.  Harris  was  by  her  loaned 
to  Oharles  J.  Walker  on  March  1,  1887,  at 
the  rate  of  7%  per  cent.,  and  that  he  paid 
her  the  annual  interest  tiierecm  and  kept 
same  contbmously  until  August  2^  1882,  and 
that  during  aU  of  said  time  the  $666.87  of 
Warren  Harris  and  the  $066.67  itf  Claudia 
W.  Harris  was  by  said  curator  loaned  as  stat- 
ed at  the  rate  of  7%  per  coit,  and  that  all 
of  said  Interest  was  collected  by  said  cnrator, 
nod  that  she  foiled  to  account  to  Warren 
Harris  and  his  estete  fbr  said  Interest,  and 
failed  to  account  to  Claudia  W.  Harris  for 
said  Interest  I  further  find  and  conclude 
that  on  May  9, 1898,  and  betog  the  time  that 
Sarah  W.  Harris  made  final  settlement  ot 
Warra  Harrig'  estate  she  should  have  char- 
ged herself  with  the  following  itons: 


To  oae-tblrd  Ut«  lOBurattM  f  886  17 

To  intemt  tbereon  for  flT6  J9tx»,  6  mdnthi, 

IS  days  at  71  per  cant  ,   Z74  30 

To  one-half  procesdH  sftla  ot  drug  store   SOO  00 

To  Interest  thereon  for  4  Team,  6  mootbi,  X 

dara  at  8  per  oent   80  80 

Total   Itm  7T 

*1  further  find  that  she  took  ixedlts  as  fol- 
lows: 

Bjr  probate  coats  f     T  SS 

By  aiz  years  board,  clotbins,  tuition,  and 
maintenance   COO  00 

Total   „  t'sOTS 


"Balance  In  curator's  hands  Is  $714.4%  be- 
ing the  difference  between  $1,321.77  and 
$607.35.  One-half  of  tiiis  amount  I  find  and 
conclude  belonged  to  Sarah  W.  Harris,  and 
one-half  thereof,  to  wit  $367.21,  belonged  to 
Claudia  W.  Harris.  •  •  • 

"I  find  that  Sarah  W.  Harris  made  final 
settlement  of  the  James  D.  Harris  estate  on 
May  9,  18^  and  made  final  settlemaot  of 
Warren  Barri^  estete  May  8^  1888^  and 
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made  a  lo-aUIed  final  ■ettlement  of  Olandla 
W.  Harris  estate  Mi^  9, 1898;  all  tbiee 
tates  btins  settled  at  the  same  time  and  In 
tl»  tame  court  I  find  that  Sarah  W.  Harris 
In  hw  so-called  final  settlement  tm  May  9, 
1893,  as  snardlan  and  curator  of  Claudia  W. 
Harila,  only  charges  hersdf  with  the  fol- 
lowlng  items,  to  Trlt:  To  proceeds  from  life 
Insurance,  96ise.67;  and  to  f200  as  ber  Intei^ 
est  In  the  sale  and  proceeds  of  said  drug 
store,  whldi  she  sold  for  $000;  and  to  $129.60 
as  her  part  of  ttie  estate  of  her  brother, 
Warren  Harris,  decessed.  I  further  find  she 
credited  herself  In  said  settlement  irlth  the 
sum  of  97.35  costs  and  $600  for  alx  years' 
board,  clothing,  tuition,  and  maintenance, 
sbowlng  a  balance  due  aald  Claudia  May  of 
$388.98.  I  further  find  that  the  said  Sarah 
W.  Harris  kept  one-third  of  the  proceeda  of 
the  sale  of  said  drug  store  as  her  own, 
whereas  I  find  and  conclude  as  a  matter  of 
law  she  was  not  entitled  to  any  part  tliereof, 
and  had  no  legal  Interest  therein.  I  further 
find  and  conclude  that  on  May  9,  1893,  and 
being  the  time  that  Sarah  W.  Harris  made 
her  so-called  final  settlement  of  Claudia  W. 
Harris*  estate,  she  should  have  charged  her- 
self with  and  accounted  toe  the  f<MowIng 
Items: 

To  on »- third  life  Inmmne*  I  666  67 

To  IntarMt  tbercon  for  5  rvn,  B  montha, 

ud  m  4m  at  71  iMT  craL   174  66 

*ro  one-hatr  pn>c«eda  aato  of  dros  sters   MM  06 

TB  Intarwt  thtreoQ  for  4  TMn,  B  mosUu, 

and  M  dara  at  6  par  cant   80  10 

TO  anoBot  Inharttad  from  'Warran  Harrla* 

afetala-    WIU 

Total   fi,«n  08 

**l  further  find  she  took  credits  as  follows: 

Br  probata  costs  %     7  86 

Br  six  years'  board,  clotUns,  tulUoD,  and 
Btaintananca    600  00 

Total   '.   9  607  16 

"■'■■^  doa  Claudia  W.  Harria,  tl,0TLa. 

—Which  said  amount  of  $1,071.63  I  find  and 

conclude  the  said  Sarah  W.  Harris  owed  ho* 

said  ward  Claudia  W.  Harris  on  May  9,  1803, 

instead  of  the  amount  she  claimed  to  owe  of 

$388.98. 

"I  fnrthw  find  and  ctmclude  that  these 
items  mating  the  difference  In  both  the  es- 
tates of  Claudia  and  Warren  Harris,  minors, 
were  not  Included  In  nor  embodied  in  the 
said  settlements  of  Sarah  W.  Harris,  cnratw, 
and  were  not  passed  vpon  by  the  court  in  its 
actions  in  said  estates,  and  were  not  adjudi- 
cated hy  said  court  I  further  find  that 
daudia  W.  Harris  at  the  time  of  said  so- 
called  final  settlement  was  of  age,  and  exe- 
cuted to  the  said  Sarah  W.  Harris  a  receipt 
for  f38&98  In  full  payment  and  satisfaction 
of  ta«r  Interest  In  the  estates  of  James  D. 
Harris  and  Warren  Harris,  and  in  full  aet- 
tlement  of  her  accounts  as  guardian  and 
curator  of  dandla  W.  Harris.  I  forther  find 
that  the  said  Sarah  W.  Harrla  filed  said  re- 
ceipt in  the  probate  court  ot  St  Charles 
county,  Missouri,  and  that  the  court  made 
an  ordo*  of  record  on  that  day,  to  wit  May 
9.  1893,  discharging  mid  curator.  I  further 
find  that  the  said  curator,  Sarah  W.  Harris, 


did  not  pay  to  tiie  said  Olandla  W.  Harris 
the  said  sum  of  $888^98,  w  any  psrt  ^enot, 
or  any  other  amount  moneys.  I  further 
find  that  said  ward  was  not  Informed  as  to 
her  estate  and  Its  conditions,  and  signed  tiie 
receipt  because  asked  to  do  n  by  her  mother 
and  her  lawyer,  and  tlut  she  did  not  wsItc 
any  of  her  statutory  rights.  I  further  find 
that  said  probate  court  of  St  Charles  coun- 
ty, Missouri,  cm  the  Slst  iay  of  May,  1901. 
after  hearing  the  motion  of  Claudia  W.  May, 
formerly  Claudia  Harris,  late  a  mlnw,  and 
which  I  find  ^e  filed  In  said  court  askinf 
said  court  to  set  aside  and  vacate  the  nder 
of  final  settlement  and  discharge  of  her 
guardian,  Sarah  W.  May,  formerly  Sarah  W. 
Harris,  and  compel  her  to  make  a  full  and 
complete  settlement  of  said  estate,  and  after 
being  fully  adTlsed  In  and  concerning  said 
matter,  made  an  order  and  Judgment  of  rec- 
ord on  said  day  sustaining  said  motion,  and 
ordered,  adjudged,  and  decreed  that  the  or^ 
d^  of  final  settiement  and  discharge  of  said 
guardian  made  by  the  court  on  the  9th  day 
of  May,  1893,  be  vacated  and  set  aside.  I 
further  find  that  said  Sarah  W.  May  did  not 
serve  any  notice  of  ber  final  settiement  upon 
her  ward  Claudia  May,  nor  of  her  intention 
to  make  such  settiement  or  ask  for  a  dis- 
charge, and  that  said  ward  did  not  waive 
her  right  to  euch  notice.  I  therefore  find  aud 
conclude  that  said  so-called  final  settlement 
and  order  of  discharge  of  said  guardian  and 
curator,  Sarah  W.  May,  formerly  Sarah  W. 
Harris,  was  and  is  vacated  and  set  aside, 
and  that  such  settiement  was  not  and  Is  not 
a  final  settlement 

"I  further  find  as  aforesaid  that  the 
amount  due  Claudia  W.  Harris,  now  Claudia 
W.  May,  on  May  9,  1893,  wag  $1,071.63.  I 
further  find  that  she  is  entitled  to  interest 
thereon  at  the  rate  of  eight  per  cent  from 
that  date  to  August  13,  1806 — 3  years,  8 
months,  and  4  days — which  Is  $279.50.  I  fur- 
ther find  that  on  the  day  of  July,  1896, 

Sarah  W.  Harris  and  Claudia  Harris  sold  the 
farm  herein  mentioned  in  St  Charles  coun- 
ty, MlBBourl,  for  $1,206.70,  and  that  the  en- 
tire amount  was.  paid  to  Sarah  W.  May,  for- 
merly Sarah  W.  Harris.  I  find  and  conclude 
that  Sarah  W.  Harria  was  entitled  to  one- 
fourth  of  the  proceeds  from  the  sale  of  said 
farm  and  Claudia  Harris  to  three-fourths  of 
the  proceeds  of  the  sale  of  said  land.  I  find 
that  the  amount  due  Claudia  Harris  from  the 
sale  of  said  land  is  $004.27;  making  the 
total  amount  due  and  unpaid  Claudia  Harris, 
now  Claudia  May,  from  Sarah  W.  Harris, 
now  Sarah  W.  Bfay.  on  August  18,  1886^  as 
follows: 

To  amount  due  Claudia  Harrla  on  final  set- 
tlflment  of  her  aatata  Mar  0,  189S  |1,07I  6S 

To  Interaat  on  said  amount  from  that  data 
to  AuKuat  IS,  1896,  at  8  per  cant   r9  GO 

To  tbrae-fonrtba  proeoada  of  aala  «f  fann...     M4  Hi 

Total  amount  daa.  40 

"I  farther  find  from  the  evidoice  that  the 
real  estate  described  In  plalntUTs  petition  as 
being  situated  In  tha  county  of  Pike  and 
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state  of  Missouri,  to  wit,  all  of  lot  25  in  block 
No.  107  in  Baker's  Claim  Addition  to  the  city 
of  r^ulslana,  except  five  feet  oCC  west  aide  of 
said  lot,  reserved  for  alley  purposes,  was  pur- 
chased by  plaintiff  for  the  sum  of  $2,200, 
which  said  sum  was  paid  therefor  on  the 
13th  day  of  August,  1896,  and  consisted  of 
defendant  Claudia  May's  share  of  the  pro- 
ceeds of  the  sale  of  said  farm,  and  the  hal- 
ance  of  which  purchase  money  of  said 
Louisiana  property  consisted  of  trust  funds 
collected  by  and  held  In  the  hands  of  the 
plaintiff,  Sarah  W.  May,  as  guardian  and 
curator  of  defendant  Claudia  May;  all  of 
which  purchase  money  of  the  said  Louisiana 
property  was  money  due  and  belonging  to 
said  Claudia  May  from  plaintiff,  and  were 
funds  of  said  Claudia  W.  May  held  as  trust 
funds  by  said  plaintiff,  and  which  went  Into 
and  paid  for  eald  Louisiana  property,  the 
ownership  of  said  purchase  money  being  In 
said  aaudla  W.  May.  •  *  ♦  I  further 
find  that  Sarah  W.  May  has  a  fee-simple 
title  to  an  undivided  one-half  interest,  so  far 
as  the  record  title  is  concerned,  in  the  land 
described  In  her  petition  as  located  In  Louisi- 
ana, Pike  county,  Missouri,  bat  further  find 
and  conclude  that  she  holds  said  title  and  In- 
terest in  trust,  however,  for  the  benefit  of 
Claudia  W.  May.   •   •  • 

"I  find  and  conclude  as  a  matter  of  law 
that  Sarah  W.  May  Is  entitled  to  and  owns  a 
homestead  interest  in  lot  No.  1,  In  block  No- 
20,  In  the  Railroad  Addition  to  the  town  of 
Wentzvllle,  In  St  Charles  county,  Missouri, 
and  described  In  plaintiffs  petition  and  U 
also  entitled  to  and  owns  an  undivided  one- 
fourth  Interest  In  fee  simple  in  and  to  the 
remainder  Interest  In  said  lot.  I  find  and 
conclude  as  a  matter  of  law  that  Claudia  W. 
May  Is  entitled  to  and  owns  an  undivided 
three-fourths  interest  In  fee  simple  in  and  to 
lot  No.  1.  in  hlo(^  20,  In  the  Railroad  Addi- 
tion to  the  town  of  Wentzvllle,  St  Charles 
county,  Missouri,  subject  to  the  homestead 
Interest  of  Sarah  W.  May.  I  find  and  con- 
clude as  a  matter  of  law  that  Claudia  W. 
May  Is  also  entitled  to  and  owns  all  of  lot 
No.  25,  in  block  No.  107,  In  Baker's  Claim 
Addition  to  the  dty  of  Louisiana,  Pike  coun- 
ty, Mlssonrl.  except  five  feet  off  of  the  west 
side  of  said  lot  reserved  for  alley  purposes. 
I  find  and  conclude  that  she  Is  the  owner 
in  fee  by  purchase  of  an  undivided  one-half 
interest  in  the  said  property  last  above  de- 
scribed, and  is  entitled  to  and  the  owner  of 
the  other  half  Interest  in  fee,  the  record 
title  to  which  is  In  Sarah  W.  May,  by  rea- 
son of  the  fact  that  said  Sarfib  W.  May  pur- 
chased said  one-half  Interest  with  the  funds 
of  Claudia  May  as  hereinbefore  found,  and 
placed  title  thereto  In  her  own  name.  I 
further  find  and  conclude  that  she  took  and 
now  holds  the  same  In  trust  for  the  benefit  of 
the  said  Claudia  W.  May.  I  further  find 
and  conclude  that  Sarah  W.  May  Is  indebted 
to  Claudia  W.  May  on  August  13.  1896,  orer 
and  above  the  trust  fon<te  which  she  used  In 


the  porcbase  of  the  said  Louisiana  property, 
in  the  sum  of  $55.40,  being  the  difference 
between  the  amonnt  then  due  said  Claudia 
W.  May  of  $2,255.40  and  the  $2,200  need  In 
the  purchase  of  said  Louisiana  property, 
which  is  the  said  sum  of  $65.40,  and  should 
pay  Interest  thereon  at  the  rate  of  8  per 
cent   •   ♦  ♦ 

"I  find  from  the  nature  and  amount  of  the 
property  to  be  divided  that  partition  In  kind 
of  the  same  cannot  be  made  without  great 
prejudice  to  the  owners  thereof.  I  there- 
fore recommend  that  partition  be  had  herein, 
and  that  lot  No.  1  in  block  No.  20  in  the  RaU- 
road  Addition  to  the  town  of  Wentzvllle,  St 
Charles  county.  Missouri,  be  sold  according 
to  law  to  the  highest  bidder  for  cash,  and 
that  the  proceeds  of  said  sale  be  partitioned 
and  divided  between  the  parties  herein  ac- 
cording to  their  respective  interrats  as  here- 
in found,  and  that  plaintiff  pay  to  Claudia 
W.  May  the  sum  of  $55.40  and  Interest  there- 
on at  the  rate  of  8  per  cent  from  Almost 
13,  1896,  out  of  her  Interests  In  the  pro- 
ceeds of  said  sale,  and  that  her  Interest  In 
the  proceeds  of  said  sale  be  charged  there- 
with. I  further  recommend  that  title  in  fee 
to  all  of  lot  No.  25  in  block  107  in  Baker's 
Claim  Addition  to  the  city  of  Louisiana,  Pike 
county,  Missouri,  except  five  feet  off  the  west 
side  of  said  lot  reserved  for  alley  purposes, 
be  adjudged  and  decreed  In  Claudia  W.  Hay, 
and  that  plaintiff  be  divested  of  any  and  all 
title  therein." 

Upon  the  coming  in  of  the  report  plaintiff 
filed  objections  thereto,  which,  having  been 
beard,  were  overruled,  the  report  in  all  things 
approved,  and  the  following  decree  enta%d: 

"It  is  therefore  ctmsldered,  ordered,  ad- 
judged, and  decree^l  by  the  court  that  plain- 
tiff, Sarah  W.  May,  formeriy  Sarah  W.  Har- 
ris, be,  and  she  Is  hereby,  divested  of  any 
right  title,  or  Interest  whether  legal,  eqnl- 
table,  certain,  or  contingent  or  present  or 
in  reversloD  or  in  remainder,  in  and  to  lot 
No.  twenty-five  (25)  in  block  No.  one  hun- 
dred and  seven  (107)  In  Baker's  Claim  Addi- 
tion to  the  city  of  Louisiana,  Missouri,  ex- 
cept five  (5)  feet  off  of  the  west  side  of  said 
lot,  reserved  for  alley  purposes,  and  that  the 
absolute  fee-simple  title  to  said  premises  be. 
and  the  same  Is  hereby,  adjudged  and  de- 
creed to  be  In  defendant  Claudia  May;  and^ 
the  prayer  of  plaintiff  for  partition  of  the 
same  is  hereby  denied.  It  Is  further  consid- 
ered, ordered,  and  adjudged  by  the  court 
that  plaintiff,  Sarah  W.  May,  be,  and  she  is 
hereby,  entitled  to  and  Is  the  owner  of  a 
homestead  interest  In  and  to  lot  No.  1  in 
block  No.  20  in  the  Railroad  Addition  to  the 
town  of  WentzTlIle,  St.  Charles  county,  Mis- 
souri, and  that  In  addition  thereto,  she  be, 
and  Is  hereby,  entitled  to  and  Is  the  owner 
of  an  undivided  onefourth  interest  In  fee 
simple  In  and  to  said  premises.  It  is  far- 
ther considered,  ordered,  and  adjudgedl  by 
the  court  that  defendant  Claudia  May  be, 
and  she  Is  hereby,  entitled  to  and  Is  the  own- 
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cr  of  an  nndlvlded  three-fourths  Intereat  In 
fee  timple  In  and  to  aald  lot  No.  1,  In  block 
No.  20  In  the  Ballroad  Addition  to  the  town 
at  WentKTllle,  St  Gharlee  county,  Missouri, 
•object,  however,  to  the  homestead  Interest 
berehibefore  adjudged  In  faror  of  plaintiff, 
Sarah  W.  Mmlj;  and  the  coort  decrees  par- 
tltloD  of  said  premises  In  accordance  with 
the  rights  of  the  parties  as  hereinbefore  de- 
termined. It  is  further  considered,  ordered, 
and  adjudged  by  the  court  that  said  lot  No. 
1  in  bkwk  No.  20  In  the  BaUroad  Addition 
to  the  town  ot  Wmtzrille,  St.  Charles  coun- 
ty, Ulssonrl,  Is  not  susceptible  of  division  in 
kind  amtrng  the  parties  In  interest  without 
great  Injury  to  the  owners  thereof;  and  the 
appointment  of  commissiooers  to  divide  said 
real  estate  In  kind  between  plalntlfl,  Sarah 
W.  Uay,  and  defendant  Claudia  May,  and  to 
report  the  advlsabiU^  and  practicability  of 
a  partition  In  kind  of  said  real  estate  be- 
tween them.  Is  hereby  dispensed  with.  It  Is 
tbtfefore  considered,  ordered,  and  adjudged 
by  the  court  that  so  much  ot  said  real  estate 
above  described  as  is  situated  in  St  Charles 
county,  Missouri,  to' wit  lot  No.  1  In  block 
20  in  the  Ballroad  Addition  to  the  town  of 
Wentxvllle,  be  sold  by  the  sheriff  of  said 
St  Charles  county,  for  cash  In  hand,  on  some 
day  during  the  regular  March  term,  1803,  of 
the  circuit  court  of  said  St  Charles  county. 
In  accordance  with  the  laws  governing  such 
sates  of  real  estate  In  partition,  and  that  said 
sheriff  make  full,  true,  and  complete  report 
of  the  sale  of  said  real  estate  and  of  his  acts 
unAee  this  order  to  this  court  at  its  next 
regular  term.  It  is  further  considered,  order- 
ed, and  adjudged  by  the  court  that  upon  the 
sale  of  said  real  estate  aforesaid  the  home- 
stead Interest  hereinbefore  adjudged  In  fa- 
YOt  of  plaintifE.  Sarah  W.  May,  be  commuted 
to  Its  present  rash  value.  It  Is  further  con- 
sidered, ordered,  and  adjudged  by  the  court 
that  defendant  CSandla  May  have  and  recov- 
er from  the  plaintiff,  Sarah  W.  May,  the 
sum  of  fifty-five  and  forty-hundredths  dol- 
rars  ($55.40),  together  with  Interest  thereon 
from  August  13,  1806,  at  the  rate  of  eight 
(8)  per  cent  per  annum,  and  that  the  interest 
of  said  Sarah  W.  May  In  and  to  said  prem- 
ises aforesaid,  or  In  and  to  the  proceeds  of 
the  sale  herein  ordered  to  be  made  of  the 
same.  Is  hereby  charged  with  the  lien  of  this 
judgment  for  the  above  amount" 

From  this  decree  the  plaintiff  appeals,  her 
counsel  contending  here,  as  they  did  through 
tbe  whole  trial  before  the  referee  and  the 
court  below,  that  in  determining  the  amount 
of  moneys  that  came  Into  the  bands  of  plain- 
tiff as  groardian  and  curator  of  her  daughter, 
and  which,  with  the  proceeds  of  her  Interest 
In  tbe  farm  which  she  inherited  from  her 
father  and  brother,  went  Into  and  constituted 
the  purchase  price  of  the  Louisiana  property, 
the  referee  and  the  court  were  concluded  by 
the  settlements  made  by  her  as  such  guard- 
ian and  curator.  And  this  is  substantially 
the  only  ground  upon  whidi  a  reversal  of  the 


decree  Is  asked  for.  This  contention  Is  baaed 
upon  the  theory  that  such  a  settlement  was 
a  final  settlement  as  It  purported  to  be,  and 
If  It  was  so  in  fact  then  the  trial  court  com- 
mitted errw  In  the  admission  of  evidence 
dehors  the  settlement  and  the  decree  Is  ob- 
viously erroneous,  for  no  principle  Is  better 
settled  in  this  state  than  that  final  settle- 
ments of  guardians,  executors,  and  admin- 
istrators stand  upon  tbe  same  footing  as 
other  Judgments  of  courts  of  competent  Jn- 
rlsdictlon,  and  are  conclusive  as  to  all  mat- 
ters the  proper  subject  of  account  Included 
in  such  settlements  and  Involved  in  the  final 
settlement  State  ex  rel.  v.  Gray,  106  Ma 
626,  17  S.  W.  500;  Smith  v.  Hanger,  150  Mo. 
437,  51  S.  W.  1052;  Patterson  v.  Booth,  103 
Mo.  402,  15  S.  W.  648;  Carton  v.  Bott9,  73 
Mo.  274.  But  in  order  that  a  settlement 
shall  have  such  conclusive  force  and  effect 
It  must  be  a  final  settlement  made  In  ac- 
cordance with  the  requirements  of  the  stat- 
ute in  force  at  the  time  settlement  Is  made. 
In  this  Instance  that  statute  required  tbe 
plaintiff  as  guardian  and  curator  of  her 
daughter,  for  the  purpose  of  making  such  a 
settlement  to  make  a  Just  and  true  exhibit 
of  the  account  between  herself  and  h^ 
ward,  and  file  the  same  In  the  court  having 
Jurisdiction  thereof,  and  cause  a  copy  of 
such  exhibit,  together  with  a  written  notice 
stating  the  day  on  which  and  the  court  In 
which  Bhe  would  make  such  settlement  to  be 
delivered  to  her  ward  at  least  four  weeks 
next  before  tbe  first  day  of  the  term  of  the 
court  at  which  settlement  was  according  to 
the  terms  of  such  notice  to  be  made;  and 
only  upon  satisfactory  proof  of  the  delivery 
of  a  copy  of  such  exhibit  and  written  notice 
of  such  settlement  to  her  ward  was  the  conrt 
anthorlzed  to  make  a  final  settlement  of  her 
account  with  her  ward.  Rev.  St  1880,  f  6329. 
This  statute  was  not  complied  with  in  mak- 
ing the  settlement  in  question,  as  is  apparent 
on  the  face  of  tbe  record,  and  affirmatlTely 
shown  by  the  evidence.  The  nblbit  was 
not  filed  and  the  notice  was  not  given  as  re- 
quired by  the  statute;  nor  was  there  any 
waiver.  If  such  a  thing  could  be,  by  the  ap- 
pearance of  the  ward  to  the  settlement 
Hence  It  was  not  a  final  settlement  and  can- 
not have  the  force  and  effect  of  one.  Mead 
V.  Bakewell,  8  Mo.  App.  649;  Polger  T.  Hel- 
del,  60  Mo.  284;  State,  to  Use,  v.  Hoster  et 
a1.,  61  Mo.  644;  Berkshire  v.  Hover,  83  Mo. 
App.  435.  The  last  case  was  decided  under 
the  statute  In  force  when  this  settlement  was 
made,  and  whilst  it  is  therein  noted  that 
the  letter  of  that  statute  as  a  whole  is  not 
identical  with  the  statute  in  force  under 
which  the  previous  decisions  were  made.  It 
Is  aptly  remarked  that  the  spirit  is  tbe  same, 
and  the  construction  Is  a  fair  and  whole- 
some one.  As  a  settlement  without  notice. 
It  could  have  no  other  or  greater  force  than 
an  annual  settlement  and  as  such  would  be 
merely  prima  facie  evidence  of  the  facts 
therein  contained— «vldence  which  might  be 
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lebntted  and  OTercome,  as  was  OTWwhelm- 
Ingly  done  In  this  case,  liy  competent  and 
credible  erldence. 

nalntUTs  contention  cannot  "be  mtintaln- 
ed,  and,  bnt  for  tbe  last  paragraph  of  the 
deoree,  In  which  a  Judgment  for  (S6.40  is 
rendered  against  the  plaintiff  and  charged 
against  her  homestead,  the  decree  would  be 
afflrmed.  We  do  not  perceive,  however,  np- 
on  what  principle  the  plaintiff's  homestead 
can  be  charged  with  an  Indebtedness  to  her 
ward  in  an  action  In  partition.  That  indebt- 
edness has  nothing  to  do  with  the  res  of  tiie 
suit  It  was  only  with  the  ward's  money 
that  went  Into  the  land  to  be  partitioned  that 
the  chancellor  had  to  do  In  this  action. 
Hence  for  that  error  In  the  decree  the  same 
will  be  reversed,  and  the  cause  remanded 
to  the  Lonlslana  court  of  common  pleas,  with 
directions  to  that  court  to  strike  that  para- 
graph from  the  decree,  and  proceed  with  the 
case  to  final  Judgment  All  concnr.  except 
UABSHAIiL.  J.,  not  sitting. 


OITY  OF  ST.  LOUIS  T.  LAWTON  et  a!. 
(Supreme  Conrt  of  Miaaourl,  Division  No.  1. 
June  16,  1905.) 

1.  Bll.1.  OF  EXCEFTIONS— TUfS  FOB  FlLINO. 

Where  no  bill  of  exceptions  was  filed  dur- 
ing the  term,  or  within  an  extension  of  time 
then  sranted,  the  exceptant  could  not  incor- 
porate the  proceedioga  m  a  bill  filed  at  a  sub- 
sequent tenn. 

[Ed.  Note. — For  cases  In  point,  see  vol.  21, 
Cent.  Dig.  Exceptlous,  Bill  of,  SS  49-Sl.] 

2.  New  Tbial— Motion— Scope— Review. 

Where,  at  one  term,  an  order  was  made 
setting  aside  a  report  of  commisrioners  on  dam- 
ages in  condemnation  proceedings  and  appoint- 
ing a  new  commissloD  to  inquire  Into  the  dam- 
age, and  no  exception  was  taken  to  such  action, 
on  the  report  of  the  new  commission  at  a  snb- 
■equoit  term,  the  partr  disiatlBfied  therewith 
oould  not  BCQuire  a  Tight  to  have  the  validity 
of  the  appointment  of  the  commission  reviewed 
by  making  the  motion  for  new  trial  Indnde  the 
proceedings  of  the  prior  term. 
8.  Bhiheut  Domain— Muhioxpaz.  Oobpoba- 
TioHs— Pbooeedinos— DISMIBSAIk 

Under  St.  Ixmis  City  Charter,  art.  6,  8  7 
et  seq.,  providing  that,  on  a  petition  to  coodenm 
lands  and  appointment  of  a  commission  to  as- 
sess damages,  opportunltr  shall  be  givm  to  re- 
jfott  to  the  municipal  assembly  "for  Its  Infor- 
mation and  appromi,"  the  dieapproTal  of  the 
report  does  not  of  Itself  operate  as  a  dismissal 
of  the  proceedings. 

4.  Same— Damaqbs— Tbiai.  bt  Jubt. 

Under  St  Louis  City  Charter,  art  6,  {  7, 
providing  that,  on  exceptions  to  the  report  of 
commissioners  assessing  damages  in  proceedings 
to  condemn  land,  the  conrt  may  make  such  or- 
der as  justice  may  require,  and  may  order  a  new 
appraisemeut  an  order  making  changes  in  the 
benefit  assessment  was  not  an  infringement  on 
the  right,  given  by  Const  art.  2,  {  21,  to  have 
the  damages  assessed  by  a  Jury  or  commission 
of  freeholders. 

Appeal  from  St  Louis  Circuit  Court;  Sel- 
den  P.  Spencer,  Judge. 

Proceedings  by  the  clt7  of  St  Louis  against 
Joseph  Lawton  and  othen.  From  a  Judg- 
ment assessing  damages  and  benefits  to  de- 


fendants In  tbe  condemnation  of  land,  one 
of  them  appeals.  Affirmed. 

Sears  Lehmann  and  Boyle,  Priest  &  LeU- 
mann,  for  appellant  Chas.  W.  Bates  and 
OL  B.  Sklnker,  for  respondent 

VALLIANT,  J.  This  IB  a  proceeding  to 
open  a  street  condemning  land  to  be  taken 
for  that  purpose  and  assessing  Anefits.  The 
St  Louis  Fair  Association  Is  one  of  the  prop- 
erty owners  whose  land  is  taken  and  Is  the 
appellant  The  petition  ^as  filed  April  24, 
1897.  Commissioners  were  appointed,  who 
filed  their  report  October  24,  1899.  Time 
was  given  to  report  to  municipal  aaaembly, 
and  ezceptlons  to  the  commissioners*  report 
were  filed.  On  April  80.  1900,  during  the  ■ 
April  term.  It  is  said  In  appellant's  at)stract 
that  the  city  counselor  filed  a  etatemrat 
showing  that  the  municipal  assembly  had 
disapproved  of  the  commissioners*  report 
and  that  on  tiie  same  day  the  court  made  an 
order  setting  aside  tilie  report  and  appoint- 
ing a  new  set  of  coniinlBsloners  to  make  a 
new  assessment  of  damages  and  benefits. 
The  order  contains  no  finding  or  recital  of 
facts  as  Its  base,  but'simply  sets  aside  the 
report  and  appoints  a  new  commission.  At 
the  October  term,  1900,  the  second  set  of 
commissioners  filed  their  report  awarding 
appellant  $1  damages  for  the  land  taken,  and 
assessed  a^inst  It  amounts  a^regating  f4,- 
261.65,  for  beneflto.  and  against  the  city  as 
for  benefit  to  tbe  general  public  $100,  to 
which  report  appellant  filed  exceptions: 
First  that  the  damages  assessed  In  appel- 
lant's favor  were  Inadequate;  second,  the 
benefit  district  should  have  been  extended 
further;  third,  the  benefits  assessed  against 
the  city  were  too  small;  fourth,  that  tbe 
failure  of  the  municipal  assembly  to  approre 
the  report  of  the  former  commissioners  op- 
erated  as  a  withdrawal  of  tiie  proceedings, 
and  therefore  this  report  la  without  warrant 
of  law.  The  exeepttons  came  on  to  be  heard 
on  evidence  at  the  June  term,  1901,  when  the 
court  sustained  tbe  exceptions  to  tiie  extent 
of  reducing  the  aggregate  assessment  of  the 
benefits  against  the  appellant  $1,200,  and 
adding  that  sum  to  the  assessment  against 
the  city,  and,  after  so  modifying  the  report, 
approved  it,  and  rendered  final  Judgment  of 
condemnation  of  appellant's  property  accord- 
ingly. Appellant  In  due  time  filed  a  motion 
for  a  new  trial,  assigning  three  grounds: 
First  error  in  modifying  r^ort  and  entering 
Judgment  thereon;  second,  under  the  evi- 
dence the  exceptions  should  have  been  sus- 
tained and  tbe  report  set  aside;  third,  ad- 
mitting Illegal  evidence  for  the  plaintiff  and 
excluding  legal  evidence  for  the  exceptor. 
The  motion  was  overmled,  and  leave  to  file 
bill  of  exceptions  on  or  before  October  7tb 
next  was  granted,  which  bill  was  filed  In  due 
time.  On  the  trial  the  evidence  tot  tlie  ex- 
ceptor tended  to  show  tbat  the  amount  of 
damages  assessed  was  Inadegnate,  and  con- 
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tn,  for  tbe  piaiwt**,  that  the  land  pnyoaed 
to  be  embraced  In  tbe  itreet  bad  In  fact  at 
ready  been  a  public  road  many  years. 

1.  Tbe  flnt  and  main  proposition  of  ap- 
pellant Is  tbat  the  UsapproTal  by  the  mn* 
niclpal  assembly  of  tbe  report  of  tbe  first  set 
of  eommlsalonera  was  In  effect  the  end  of 
tbe  salt  AU  tbat  the  court  did  'thereafter 
was  outside  of  its  Jurisdiction.  ^Tbe  teamed 
counsel  on  both  sides  of  this  controversy  are 
agreed  on  tbe  proportion  tbat  no  acUoa  of 
tbe  trial  court  is  rerlewaUe  on  qipeol,  on- 
less  it  was  presented  to  tbe  trial  coort  in  a 
motion  fw  ft  new  trial,  or  a  motlcm  In  ar^ 
rest,  or  unless  It  appears  on  the  face  of  the 
record  proper.  There  was  no  motion  in  ar- 
rest, but  ai^lant  insists  that  tiie  point  was 
prewrred  in  tbe  motion  for  a  new  trial,  and 
also  that  tt  Is  on  tbe  face  of  tbe  rectvd  pnq^ 
er.  The  only  bill  of  exceptions  we  hare  Is 
tbat  which  covers  the  trial  at  the  June  term, 
1901.  Tbe  ordn^  of  the  court  setting  aside 
tbe  repwt  of  fiie  first  set  of  ctmimlssloners  [ 
and  appointing  a  new  commission  was  made 
at  tbe  April  term,  1900,  and  thm  was  no  bill 
of  exceptions  filed  at  that  term,  and  no  exten- 
sion of  time  asked  or  glren  to  file  one.  The 
I»t»ceedlngs  of  ttie  court  at  tbat  tom  were 
not  excited  to.  Tbo  bill  of  exceptions  taken  j 
at  tbe  Jane  term,  1901,  wdertakes  to  go  j 
bade  to  the  April  teem,  1900,  and  brings  Into  j 
it  tbe  order  made  at  tbat  term,  and  says,  "to 
which  action  of  the  court  this  exceptor  and 
defendant,  the  St  Lonls  Fair  Association,  I 
then  and  there  dnly  excepted."  Bat  when 
the  April  term.  1900,  dosed,  and  no  bill  of 
exceptions  was  filed  then,  or  within  an  ex- 
tmslon  of  time  then  granted.  Its  book  was 
sealed,  and  the  party  cannot  Incorporate  Into 
a  bill  of  excQitlous  covering  the  proceedings  | 
of  a  snbseaattit  term  that  which  should  have 
been  preserved  In  a  timely  term  bill  Tbere- 
fOTe  the  recital  In  this  bill  that  the  party 
excepted  to  the  ruling  of  the  court  at  the 
formtf  term  cannot  be  considered. 

Appellant  contends  that  this  point  la  pre- 
served In  the  record  In  this  way:  In  the  ex- 
ceptlons  filed  to  the  report  of  tbe  second  com- 
mission, tbe  fourth  ground  is  tbat  tbe  failure 
of  tbe  assembly  to  approve  the  report  of  tbe 
first  commission  operated  as  a  withdrawal  of 
the  proceedings,  and  In  the  motion  for  a  new 
trial  at  tbe  June  term,  1901,  one  of  the 
grounds  Is  that  the  exceptions  should  have 
been  sostained.  But  a  motion  for  a  new  trial 
shonld  be  based  on  what  occurred  at  the  triaL 
It  cannot  go  back  to  the  proceedings  and  ml- 
Ings  of  the  court  at  a  former  term,  and  bring 
them  In  to  impeach  the  regularity  of  the  pro- 
ceedings on  the  trial  nnder  review.  If  par- 
ties sabmit  to  a  ruling  without  exception, 
tbey  will  be  presumed  to  have  acquiesced  In 
It  If  tbe  proceedings  under  this  second  com- 
mission had  been  entirely  satisfactory  to  ap- 
pelant It  would  not  have  desired  to  ques- 
tion tbe  authority  of  the  court  to  appoint  a 
new  commission.  It  cannot  acquiesce  until 
tbe  report  comes  in  against  It,  and  then  go 
888.W.— « 


baik  and  object  The  point  relied  on  is  not 
preswred  ta  this  blU  of  exceptions.  Wba*: 
is  above  said  relates,  of  coarse,  to  matters 
in  pais.  If  the  alleged  infirmity  Is  in  the 
face  of  tbB  record.  It  needs  no  bill  of  ezcqi- 
tlons  to  bring  it  np  for  review.  Does  it  ap- 
pear in  tbe  face  of  the  record  proper  tbat 
the  court  conunltted  error  In  setting  aMde  tbe 
first  r^rt  and  awarding  a  new  appraise- 
ment? It  is  argued  tar  appellant  tbat  the 
court  based  Ito  taisr  on  the  actlw  of  the 
munlciiMl  assembly  in  refu^ng  to  annwe 
the  report  But  tbat  does  not  appear  on  the 
face  of  the  record  proper.  Tbe  order  itself 
contains  no  findli«  or  recital  of  fact  end  all 
reference  In  this  bill  of  exceptioug  to  what 
occurred  at  the  April  term,  1900,  is  to  be  dis- 
regarded. There  Is,  therefore,  nothing  In  tbe 
record  of  whl(^  we  can  take  notice  tbat 
shows  afay  action  of  the  mundpal  assembly 
In  reference  to  the  repoH  of  tbe  first  com- 
mission. The  record  proper  shows  that  ex- 
ceptions were  filed  to  the  report,  and  the 
charter  provides  in  such  cases  (section  7,  art 
6)  tbat  the  court  shall  hear  the  exceptions 
and  make  such  order  in  tbe  case  "as  right 
and  Justice  may  require,  and  may  award  a 
new  ajq^alsement  upon  good  cause  shown." 
There  was,  therefore,  express  authority  tm 
the  court  to  do  Just  what  It  did. 

Perhaps,  after  what  we  have  said.  It  is 
unnecessary  to  consider  what  would  have 
been  the  effect  of  the  refusal  of  tbe  muntd- 
pal  assembly  to  approve  tbe  first  report,  if 
the  second  properly  showed  each  refusal; 
but  lest  our  silence  on  ttiat  point  might  give 
a  wrong  impression,  we  deem  It  proper  to 
say  that  whilst  the  charter  (section  9,  art 
8)  requires  that  opportunity  be  given  the 
city  counselor  to  report  the  matter  to  the 
municipal  assembly  "for  Its  information  and 
approval,"  and  that  no  action  be  taken  on 
the  report  by  the  court  until  tbe  municipal 
assembly  has  acted,  it  does  not  say  wliat  ^- 
fect  tbe  disapproval  of  the  report  by  the 
municipal  assembly  ^all  have.  Tbe  same 
section  In  tbat  connection  goes  on  to  say 
that  the  dty  may  dismiss  or  withdraw  the 
proceedings  on  payment  of  costs,  and  when 
it  does  so  it  shall  not  begin  the  action  again 
for  10  years.  That  language  contemplates 
motion  by  the  city  in  court  or  before  the 
derk  in  vacation  to  dismiss  tbe  salt  Iv 
fact  when  a  suit  of  any  character  is  pend 
Ing  in  court  It  cannot  be  dismissed  by  th-^ 
action  of  a  party  outside  and  ind^endent  of 
tbe  court  or  its  ofllcers.  The  code  of  pro- 
cedure provides  how  a  suit  may  be  dismiss- 
ed in  term  or  In  vacation.  Sections  639, 
797.  It  may  be  that  the  action  of  tbe  mu- 
nicipal assembly  in  refusing  to  approve  a 
report  would  furnish  a  basis  on  which  to 
found  a  motion  to  dismiss  (as  to  which  we 
express  no  opinion);  but  tbe  'action  Itself 
does  not  dismiss  tbe  suit  The  charter 
might  have  given  tt  that  efTect  If  It  had  so 
provided;  but  It  does  not  so  provide.  In 
the  next  sectlw  UO)  it  is  provided  tbat  whw 
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the  report  Is  conflrmed  and  final  action  taken 
by  the  conrt  the  result  shall  be  certlfled  to 
the  eomptrciter,  and  he  report  it  to  the  as- 
sembly, wblcb  at  Its  next  session  shall  make 
the  necessary  appropriation,  and  a  fallnre 
of  the  assembly  *to  make  such  appn^riatlon 
shall  operate  as  a  dismissal  of  snob  pro- 
ceedings, and  no  fntnre  action  for  snch  con- 
demnation for  a  period  of  ten  years,"  etc., 
showing  that  the  framers  of  the  charter  bad 
the  subject  In  mind,  and  If  they  had  Intend- 
ed  to  make  the  failure  to  approve  the  re- 
port of  the  commissioners  a  dismissal  of  the 
suit  they  would  bare  said  so. 

2.  Appellant's  next  point  Is  that  the  modi- 
fication by  the  court  of  the  report  of  the  sec- 
ond commissioners  was  a  usurpation  of  ap- 
pellant's constitutional  right  to  have  its  dam- 
ages assessed  by  a  Jury  or  a  commission  of 
freeholders,  as  declared  in  section  21,  art 
2,  of  the  Constitution.  No  suggestion  was 
made  to  the  trial  court  that  appellant's  con- 
stitutional rights  in  that  particular  were  be- 
ing disregarded,  and  if  there  had  been  tbe 
point  wonld  have  been  conclusively  answered 
in  the  language  of  this  court  In  St.  Louis  t. 
Buss.  159  Mo.  9.  59  S.  W.  969.  In  that  case, 
as  in  this,  the  award  of  tbe  commissioners  oa 
tbe  question  of  damages  was  not  molested; 
but  some  changes  were  made  In  tbe  benefit 
assessments.  The  court  construed  the  secti<m 
of  the  charter  (section  7,  art  6)  above  re- 
ferred to,  and  held  that,  under  its  require- 
ments "to  make  such  order  therein  as  right 
and  justice  may  reqnire,"  the  court  was  au- 
thorized to  modify  tbe  benefit  assessments, 
and  in  so  doing  did  not  infringe  on  the  par- 
ty's rights  under  the  clause  of  the  Oonstltii- 
tlon  specified. 

Appellant  dwells  with  earnestness  on  tbe 
general  result  which  gives  it  ^1  for  Its  com- 
pensation for  a  strip  of  land  30  feet  wide  and 
100  or  more  feet  long,  and  taxes  its  adjoining 
property  more  than  $3,000  as  for  benefits.  If 
that  were  all  there  was  of  it,  no  conrt  would 
allow  such  an  award  to  pass  Into  judgment 
But  there  was  evidence  tending  to  show  that 
this  80-foot  strip  had  been  used  as  a  public 
street  or  road  from  a  date  as  far  bac^  as 
1801,  and  that  In  this  proceeding  a  strip  on 
the  north  of  it  was  taken  from  other  property 
owners  to  make  this  street  about  60  feet  wide 
along  the  nortb  boundary  of  a  large  tract  of 
land  belonging  to  appellant  In  an  already 
thickly  settled  portion  of  the  dty.  Tbe  mod- 
ification of  the  report  by  the  court  was,  as 
far  as  it  went  entirely  to  tbe  advantage  of 
appellant  It  reduced  tbe  benefit  assessments 
against  Its  property  $1,200,  and  added  that 
sum  to  tbe  sum  tbe  city  should  pay.  We  do 
not  see  in  the  facts  of  the  case  anything  so 
shocking  to  the  sense  of  Justice  as  to  author- 
ize an  appellate  conrt  to  Invade  the  realm  of 
the  trial  conrt  on  a  question  of  fact 

There  is  no  error  In  the  record.  The  Judg- 
ment Is  affirmed.  All  concur,  except  MAR- 
SHALL, J.,  not  sitting. 


FISCHBB  V.  CITT  OF  ST.  LOUIS. 

(Supremp  Court  of  filissouri.  Division  No.  1. 
June  16,  1905.) 

1.  MuniOIPAI.  COBFOBATIONa— OBSTBUCnOKS 
IN  STEEBTS— PESSOHAL  INJUBIU  —  NSOU- 
GENCE-rQUESXION  FOB  JUBT. 

In  an  action  against  a  clt7  tor  fnjarles 
caused  by  falling  over  a  stone  Mep  leading  to 
private  premises  and  projecting  nndn  the  street, 
evidence  held  to  Jnstify  snbmunon  to  the  Jury 
of  the  qoestlw  whether  defendant  was  negli- 
gent. 

2.  SAICB— OORTBIBUTOBT  NlOLIOIITCB. 

In  an  action  against  a  dty  for  ifijariea  caus- 
ed by  falling  over  a  stone  step  leading  to  pri- 
vate premises  and  projecting  under  the  street, 
evidence  held  to  Justify  snbmission  to  the  Jury 
of  ttie  question  whether  plaintiff  was  goU^  w 
contributory  negligence. 
8.  SiafO— iNADKQUAtl  DAKAOSS. 

Where  plaiotiS  sustained  a  broken  ankle, 
which,  because  of  her  age,  failed  to  heal  proper- 
ly, BO  that  she  could  walk  only  by  artiflcial  aid, 
a  verdict  for  $1  in  an  action  for  the  Injnry 
should  be  set  aside  as  the  result  of  prejudice. 

[Ed.  Note. — For  cases  In  point,  see  vol.  15, 
Cent  Dig.  Damages,  SS  S70.  8d6.] 

Appeal  from  St  Louis  Otrcuit  Court;  Bel- 
Aea  P.  Spencer,  Judge. 

Action  by  Mary  Fischer  against  tbe  dty  of 
St  Looia.  From  a  Judgmoit  for  plaintiff  for 
less  than  her  donand,  she  appeals.  Beven- 
ed. 

Hidnnan  P.  Bodger^  for  appellant  Obaa. 
W.  Bates  and  Wm.  F.  Wooner,  for  reapond- 


LAMH,  X  Action  against  respondent  dty 
fOr  p»sonal  Injuries  predicated  on  Its  al- 
io^ n^Ugence  In  pomlttlng  tbe  half  of  a 
millstone  or  grindstmie  of  considerable  di- 
mensions to  be  and  remain  In  the  footway 
or  sidewalk  of  one  of  Its  thoronghterea— 
Second  street  Damages  laid  at  $5,000.  Tried 
to  a  Jury.  Verdict,  $1. 

Asserting  dissatisfaction  over  this  small  tw- 
diet,  appellant  filed  a  motion  for  a  new  trial 
challenging  the  v^rdle^  because,  she  says. 
It  was  the  result  of  lusdon,  prejudice,  or 
misconduct  on  the  part  of  tbe  Jury;  be- 
cause the  TWdlct  was  Inadequate,  and  not 
commensurate  with  the  Injuries  received; 
and  because  the  Jury  failed  and  refused  to 
heed  the  Instructions  of  the  court.  In  that 
having  found  the  Issues  In  favw  of  plain- 
tiff. It  foiled  to  fairly  compensate  her  for 
her  Injuries.  The  court  below  disallowed 
this  motion,  and  plaintiff  duly  appeals  here, 
assigning  said  ruling  as  error. 

It  la  disdosed  by  the  record  that  the  plead- 
ings are  anexceptlonable,  and  the  Instrue- 
tlona  are  unassalled;  that  at  tbe  close  of  ap- 
pellant's case  respondent  challenged  ttie  suffi- 
ciency of  her  evidence  to  make  a  case,  and 
the  trial  court  overruled  a  demurrer  th«%to; 
and  that  the  Jury  was  commanded  by  tbe 
conrt,  inter  alia,  as  follows:  **That  If  you 
find  for  the  plaintiff  you  will  assess  her  dam- 
ages in  such  a  sum  as,  from  the  evidence^ 
yon  believe  will  be  a  fair  and  reasonable  re- 
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conpenae  for  tbe  Injuries  received  by  her. 
In  fixing  the  amount  of  such  damages,  yon 
irlll  take  Into  consideration  tbe  nature  and 
exteot  of  the  physical  Injuries  received,  the 
pain  and  mental  anguish  endured,  as  well 
as  tbe  pain  and  Inconvenience,  if  any,  which 
you  believe  from  the  evidence  will  reason- 
ably result  from  said  injuries  In  future." 

The  undisputed  facts  follow:  Second  or 
Columbus  street  is  a  public  street  of  St.. 
Louis.  At  a  certain  place  In  this  street,  close 
to  its  junction  with  Duchoguette  street,  there 
la  a  sidewalk  or  a  footway  of  cinders,  which 
walk  at  other  points  along  the  street  was 
made  of  other  material.  One  Smith  owns 
a  tenement  abutting  on  this  cinder  walk. 
The  street  line  of  his  premises  Is  about  18 
inches  higher  than  the  level  of  the  walk. 
Smith's  house  stands  back  from  the  street, 
and  Is  approached  from  the  street  by  a  gate- 
way. In  front  of  this  gate,  at  the  outer 
street  limit,  is  a  half  of  a  grindstone  or  mill- 
stone extending  along  the  outside  street  Una 
3  or  4  feet,  and  projecting  therefrom  over 
into  the  sidewalk,  in  extreme  limit,  2^  feet 
This  stone,  because  of  the  uneven  lay  of  the 
walk,  or  for  some  other  cause  only  to  be 
guessed  at,  is  flush  with  the  plane  of  the 
walk  at  the  gate,  but  5  inches  above  the 
plane  of  the  walk  at  the  point  of  farthest 
projection  into  the  footway,  so  that  a  per- 
son walking  in  the  footway  close  to  tbe  gate 
might  meet  with  little  or  no  obstruction,  bat 
the  same  person  walking  2  feet  4  Inches 
away  from  the  gate  would  meet  an  obstruc- 
tion 6  inches  lilgh.  Defendant  Introduced 
evidence,  not  controverted,  that  this  mill- 
stone had  been  there  for  27  years,  and  filled 
the  office  of  a  stepping  stone  to  enter  the 
premises  of  Smith.  The  evidence  Indicated 
that  the  walk  was  of  considerable  width, 
and  that  there  was  ample  room  for  pedes- 
trians between  tbe  millstone  and  tbe  curb. 
The  enidenee  also  indicated  the  nearest  city 
light  was  200  feet  away.  The  character 
of  this  light  was  not  shown,  but  it  appears 
that  at  the  point  in  question  at  the  time  In 
question  tbe  stone  was  obscured  by  dark- 
ness. 

Appelant  is  an  old  washerwoman,  bur- 
dened with  the  weight  of  68  years.  Her 
daughter  lived  adjacent  to  tbe  premises  of 
&ulth,  and  had  resided  there  for  three  years. 
She  bad  visited  her,  say,  a  dozen  times,  and 
a  few  times — say  three — had  passed  by  this 
stone  oa  eald  visits.  It  stands  confessed 
that  she  was  familiar  with  the  location  and 
character  of  the  obstmctlon.  On  tbe  even- 
ing of  January  S,  1002,  appellant  visited  her 
daughter.  On  returning  home,  accompanied 
by  hw  husband,  aft^  0  o'clock  p.  m.,  In  the 
dark,  she  felt  over  this  stone,  thereby  break- 
ing and  dislocating  her  left  ankle,  where- 
from  she  was  confined  to  her  bed  for  several 
months,  suffered  the  pains  and  distress  nat- 
vrally  Incident  to  such  Injuries,  and,  as  rea- 
sonably to  be  expected  at  her  time  of  life, 
the  broken  bones  did  not  knit  by  first  Im- 


pression, nor  did  her  Injuries  heal  kindly, 
but  she  remained  crippled,  and,  so  late  as 
October,  1002,  at  the  trial,  was  obliged  to 
walk  with  artificial  aid.  No  question  what- 
ever is  raised  about  the  extent  or  charac- 
ter of  her  injuries  and  resulting  pains.  The 
old  lady  told  her  story  on  the  stand  In  a 
broken  way,  with  the  Idioms  and  phrasing 
of  her  German  mother-tongue,  and  with  a 
consequent  lack  of  clearness  on  cross-exami- 
nation, needing  and  appealing  for  a  touch  of 
sympathetic  Intelligence  to  clear  away  ob- 
scurity. Substantially  and  briefly  she  testi- 
fied that  as  she  was  walking  that  nigbt  on 
the  street,  she,  in  a  general  way,  had  the 
stone  in  mind,  but  that  in  the  darkness  she 
was  confused  as  to  Its  location,  and  as  to 
her  proximity  to  It,  and  her  distance  from 
the  street  Hue,  .and  that  In  this  condition  of 
things,  while  intending  to  avoid  the  obstruc- 
tion, and  thinking  she  was  well  outside  the 
line  of  danger,  she  fell  over  it,  and  suffered 
said  hurts. 

The  foregoing  Is  tbe  whole  story  In  small 
compass,  and  presents  the  only  facts  and  Is- 
sues for  our  adjudication.  And  on  this  rec- 
ord It  Is  self-evident  that.  If  appellant  was 
not  guilty  of  such  want  of  care  as  would, 
as  a  mdtter  of  law,  be  contributory  negli- 
gence, and  If,  under  the  evidence,  as  a  mat- 
ter of  law.  It  cannot  be  said  that  respondent 
was  not  guilty  of  negligence  in  permitting 
the  character  of  obstruction  Indicated  to  be 
and  remain  in  the  footway  for  pedestrians 
in  one  of  its  streets,  we  must  avow  judicial 
sympathy  with  the  contention  of  appellant; 
and  that  sympathy  bas  its  root  In  the  fol- 
lowing condition  of  things:  The  jury  found 
the  issues  for  appellant.  Now,  the  only  al- 
lowable meaning  of  that  finding  when  log- 
ically analyzed  and  Interpreted  Is  (1)  that 
the  Jury  found  that  respondent  was  negli- 
gent; (2)  It  found  that  appellant  was  nedng 
due  care;  and  (3)  It  found  that  her  injuries 
resulted  from  respondent's  negligence.  Th«re 
is  one  other  allowable  hypothesis,  and  that 
is  that  the  jury  under  the  facts  Intended  to 
and  did.  In  all  but  name,  find  for  defendant, 
but  shrunk  from  meeting  the  Issues,  and  put 
Its  verdict  in  tbe  form  it  did  on  the  question 
of  costs.  In  the  evolution  of  a  trial  a  ver- 
dict of  a  jury  may  be  likened  to  a  correct 
conclusion  In  a  syllogism,  and.  If  the  con- 
clusion be  not  c<»Tect  It  would  put  the  law 
to  open  shame  If  a  court,  having  due  regard 
always  for  the  Independence  of  the  jury  and 
Its  power  within  bonnds,  did  not  apply  a 
correcting  hand  to  see  that  a  i>erverted  con- 
clusion was  corrected.  Here  we  have  a  ven- 
erable woman  coming  Into  a  court  of  justice 
for  redress.  Her  very  simplicity  and  humble- 
ness and  age  bespeak  tendem^s  at  the 
hands  of  tbe  law.  It  is  adjudged  that  her 
serious  injuries  were  the  result  of  respond- 
ent's negligence,  and  were  suffered  without 
her  fault;  and  yet  for  a  broken  and  dislo- 
cated ankle  and  a  Icmg  period  of  mental  and 
bodily  distrass  she  la  given  a  bagatelle. 
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Courts  should  be  diligent  to  see  that  the 
law,  which  Is  Itself  reason  and  common 
■ense,  be  applied  with  the  aid  of  right  rea- 
son to  produce  a  reasonable  result  In  the 
•Teryday  affairs  of  life.  The  gravity  neces- 
sary In  the  administration  of  justice  to  en- 
title the  law  to  respect  necessitates  that 
mere  caprice  and  practical  jokea  have  no 
part  or  parcel  therein,  and  it  results  that,  if 
there  was  substantial  unimpeached  evidence 
upon  wtiich  the  jury  could  find  that  appel- 
lant was  exercising  due  care  and  that  re- 
spondent was  negligent,  this  verdict,  con- 
sidering the  grievous  harts  of  appellant,  dis- 
turbs the  moral  MOMt  and  sboold  be  bniibed 
aside. 

Bespondent  recognizee  the  delicacy  of  the 
■ttoation,  and  insists  (1)  that  there  was  no 
evidence  of  negligence,  and  hence  plaintiff 
should  have  been  nonsuited;  (2)  that  appel- 
lantfa  evidence  affirmatively  shows  that  she 
was  not  exercising  due  care,  and  hence  she 
should  have  been  nonsuited;  and  <8)  that  the 
verdict,  fairly  considered,  is  a  verdict  for  re- 
spondent on  all  the  Issues,  and  was  the  re- 
sult of  blandness  on  the  Jury's  part  in  the 
matter  of  costs.  Of  these  in  their  order. 

1.  On  the  issue  of  the  negligence  of  re- 
spondent In  allowing  the  stone  to  remolu  in 
the  street,  It  Is  Insisted  that  the  premises 
of  Smith  were  bighw  than  the  level  of  the 
sidewalk,  that  the  stone  was  a  proper  step- 
ping stone  to  reach  these  premises,  and  that 
the  city  was  in  no  wise  negligent  in  {termlt- 
ting  it  to  remain  and  be  so  used,  considering 
the  width  of  sidewalk  left  unimpeded  for  pe- 
destrians. We  are  not  called  upon  to  pass 
on  the  question  whether  or  not  in  a  wide 
sidewalk,  where  ample  room  Is  left  for  foot 
travelers,  and  where  houses  have  been  so 
built,  flush  with  the  street,  Uiat  stepping 
stones  become  necessary  for  convenient  In- 
gress and  egress,  because  of  the  street  grade 
or  for  other  reasons,  a  suitable  stepping  stone 
permitted  on  the  edge  of  the  sidewalk  would 
create  a  nuisance  in  the  street,  and  rmder 
a  dty  responsible  for  Injuries  to  a  pedes- 
trian stumbling  thereon  in  the  dark.  This 
case  is  not  such  a  case,  and  must  stand  on 
its  own  facts.  The  evidence  shows  that  no 
reason  exists  why  the  step  should  not  have 
been  Inside  the  building  line,  for  Smith's 
house  was  not  13ush  with  the  street,  but  set 
back;  that  tiiere  was  a  rise  of  18  inches  from 
this  stone  to  hla  premises;  that  the  plane  of 
the  sidewalk  at  fb6  outside  street  line  coin- 
cided with  the  plane  of  the  stone,  and  that 
the  maximum  rise  in  the  step,  so  called,  was 
in  the  street,  over  two  feet  away  from  the 
gateway,  and  thus  It  would  happen  that  a 
person  stepping  on  this  stone  from  the  street, 
designing  to  enter  Smith's  premises,  would 
have  to  take  practically  another  step  before 
he  reached  the  gateway,  and  when  he  reach- 
ed that  point  he  would  have  to  step  up  18 
inches  to  get  into  Smith's  premises.  Vice 
versa,  a  person  leaving  Smith's  premises  by 
Uila  gateway  would  step  down  eighteen 


inchea  to  the  stone,  and  when  that  step 
was  taken  he  would  he  practically  on  the 
level  of  the  sidewalk  at  that  Immediate 
point  He  would  then  take  a  forward  step 
on  the  stone,  and  would  be  at  the  edge  of 
the  step  off  of  five  inches  to  the  sidewalk  at 
tliat  point  So  that,  while  we  are  not  called 
upon  to  decide  that  a  suitable  stepping  stooe 
might  not  have  been  legally  placed  to  en- 
ter Smith's  premises,  we  are  prepared  to  say 
that  the  character  of  stepping  stone  permit- 
ted in  tliat  sidewalk,  projecting,  as  It  did, 
an  unnecessary  distance  Into  the  walk,  pre- 
sents a  case  where  the  question  of  negllgeuce 
was  properly  sent  to  the  Jury.  Indeed,  the 
stone  might  well  be  considered  more  of  a 
snare  than  a  stepping  stone;  for,  if  it  were 
not  there,  a  person  ent^lng  or  leaving 
Smith's  gateway  would  have  practically  no 
more  or  no  lera  of  a  step  up  or  down  to 
enter  or  leave  than  he  would  have  with  the 
stone  in  place.  The  long  period  of  time  that 
this  condition  of  things  was  allowed  to  ex- 
ist does  not  tend  to  render  it  sacred  in  the 
eyes  of  the  law,  for  an  original  sin  at  negli- 
gence will  not  ride  into  the  wilderness  on  a 
scapegoat  of  mere.tlme;  and  It  must  not  be 
lost  Bight  of  that  to  pedestrians  the  mere 
fact  that  a  condition  has  existed  tor  a  long 
time  la  of  no  significance,  except  It  speaks 
to  the  point  of  notice  and  knowledge  "whldti 
necessarily  varies  as  to  each  one. 

We  are  cited  to  two  cases  by  the  learned 
counsel  of  respondent  as  sustaining  Its  con- 
tention, but  neither,  in  our  opinion,  lays 
down  any  principle  determinative  of  the  Is- 
sues under  this  record.  In  one  of  them,  a 
Kentucky  case  (Teager  v.  City  of  Flemlngs- 
burg,  100  Ky.  746,  60  S.  W.  718,  53  L.  B.  A.' 
701,  05  Am.  St  B^.  400),  a  street  was  aa 
a  grade,  and  a  step  of  a  few  inches  was  built 
or  permitted  by  the  city  across  a  sidewalk 
to  equalize  this  grade,  and  to  serve  as  a 
watershed,  throwing  the  surface  water  of 
the  street  from  the  pavement;  and  the  ques- 
tion was  whether  the  building  and  mainte- 
nance of  a  sidewalk  with  a  step,  which, 
from  the  nature  of  the  grade,  the  city  gov- 
ernment deemed  necessary  and  proper.  Is 
of  Itself  such  negligence  as  will  warrant  ft 
recovery  by  one  injured  In  a  fall  caused  by 
the  step.  It  will  be  seen  at  a  glance  that 
the  Kentucky  case  Is  not  on  all  fours  with 
the  case  at  bar.  There  a  city,  using  Its  best 
engineering  Judgment  adopts  a  plan  to  level 
the  grade  and  to  serve  as  a  watershed,  nod 
In  so  doing  acted  within  ite  delegated  discre- 
tion and  power  to  subserve  public  ends,  there 
being  no  evidence  the  step  was  out  of  re- 
pair or  unskillfully  constructed.  The  same 
principle  has  been  applied  in  this  state  by 
this  court  and  the  other  appellate  courts  in 
proper  cases.  In  a  New  Tiwk  case — Dubois 
V.  C3ity  of  Kingston,  102  N.  T.  210,  6  N.  E. 
273,  55  Am.  Bep.  804^1t  appeared  that  at  a 
place  brilliantly  lighted  at  the  time,  Dubois, 
running  to  a  fire.  In  the  nighttime,  stumbled 
over  a  stone  that  was  placed  along  the  curb 
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«C  t  >tn«t  In  fnmt  of  the  post  office  as  a 
coDTenience  to  persons  entertaiK  and  alight- 
ing from  carriages  and  having  bwlness  at 
fbe  post  office.  In  that  case,  as  In  this, 
there  was  ample  room  for  the  use  of  pedes- 
trians left.  The  stone  was  8  feet  4  Inches 
in  length.  20  Inches  wide  and  14  inches  high. 
It  laid  lengthways  with  the  curb,  and  at  the 
Dorth  end  of  the  stone  was  a  lamp  post  of 
about  one-half  the  width  of  the  stone.  The 
most  that  can  be  said  for  the  New  York 
cue  Is  that  It  was  therein  held  that  a  step- 
ping stone  on  the  edge  of  a  curb  for  the 
tomfort  and  ccmvenleuce  of  the  public  did 
not  constitute  a  nuisance,  In  the  absence  of 
erideuce  Justifying  the  conclusion  that  It 
was  dangerous  to  traTelers  passing  along  the 
street,  and  In  the  absence  of  evidence  that 
tbe  city  authorities  were  chargeable  with 
negligence  in  allowing  It  to  remain  where  it 
was  located.  In  that  case,  too,  it  was  held 
that  plaintiff  was  chargeable  with  negligence 
contributing  to  his  injury.  He  was  well  ac- 
quainted with  the  locality,  and,  as  said,  It 
was  brilliantly  lighted  at  the  time,  and.  If 
be  bad  been  careful  In  exerdslng  his  facul- 
ties, he  would  have  avoided  tbe  accident 
Tbe  cause  was  reversed,  and  a  new  trial 
granted,  with  costs  to  abide  the  event.  So 
that  the  fftcts  are  dissimilar,  and  the  case 
does  not  announce  any  doctrine  that  might 
not  be  granted,  and  yet  leave  this  case  a 
proper  one  for  a  jury,  as,  In  our  opinion,  It 
vas,  on  the  issue  of  negligence. 

2.  Was  apEtellant  guilty  of  sach  want  of 
care  as  defeats  her  recovery  as  a  matter  of 
law?  On  the  facts  set  forth — and  they  are 
ondlipnted — we  cannot  so  hold.  The  place 
Tss  dark,  and  while  she  knew  of  the  loca- 
tion and  character  of  the  obstruction,  and. 
bdng  not  forgetful  at  tbe  time  that  she  was 
Id  proximity  to  It,  made  conscious  effort  and 
intended  to  avoid  it,  yet  it  was  clearly  a 
question  for  the  Jury  whether  she,  in  tbe 
confused  surrounding  circumstances,  acted 
with  the  prudence  of  a  reasonable  person 
TThUe  and  In  proceeding  along  that  sidewalk 
at  that  time.  The  danger  was  not  known 
to  her  as  so  obvious  and  glaring  as  to  com- 
pel her  to  cease  the  use  of  tbe  sidewalk  and 
take  to  the  street  or  to  the  other  side;  and. 
It  It  be  allowed  that  the  city  was  negligent, 
it  cannot  be  contended  that  It  bad  the  right 
to  place  upon  appellant  the  hard  necessity  of 
an  absolutely  Infallible  Judgment  In  the 
darkness.  Tbe  following  cases,  with  many 
more,  support  this  view:  Graney  v.  Bt. 
Uuls,  141  Mo.  180,  42  S.  W.  941;  Flynn  v. 
Neosho,  114  Mo.  568,  21  S.  W.  003;  Loewer 
7.  Sedalla,  77  Mo.  431.  The  case,  then,  was 
properly  sent  to  the  Jury  on  the  Issue  of  due 
care  In  appellant,  and  tbe  Jtiry  bad  substan- 
tial evidence  upon  which  to  base  a  finding 
that  due  care  was  exercised. 

3.  But  It  Is  stontly  contended  by  respond- 
ent that  on  all  the  facts  of  the  case  the  Jury 
should  bare  fonnd  for  respondent,  and  that 
a  dollar  venllct  in  substance  and  effect 


amounts  to  that,  merely  taking  tbe  peculiar 
form  it  did  out  of  regard  for  appellant  on 
the  question  of  costs.  "Baking  In  the  dead 
ashes  of  antiquated  cases,"  to  borrow  tbe 
animated  lai^:uaga  of  Oiancellor  Kent  In 
discussing  the  earlier  cases  pertaining  to 
the  rule  in  Shelley's  Case,  it  may  be  found 
that  a  notion  once  prevailed  that  in  an  ac- 
tion founded  in  damages  sounding  In  tort 
tbe  court  might  set  aside  a  verdict  excessive- 
ly great  as  indicating  passion,  prejudice, 
or  misconduct  on  the  part  of  a  Jnry,  but 
would  not  meddle  with  a  verdict  Immoder- 
ately small.  This  doctrine  was  illogical,  and, 
being  based  on  no  substantial  reason.  Is  ex- 
ploded. The  true  rule  seems  to  be  that  a 
court  with  great  hesitation  will  invade  the 
provinces  of  a  Jury  and  Interfere  with  a  ver- 
diet  for  damages  sounding  in  tort  for  per- 
sonal Injtirles,  crlm.  con.,  seduction,  slan- 
der, libel,  and  other  cases;  especially  where 
malice  is  an  element,  and  smart  money  or 
exemplary  damages  are  allowed.  But  Judges 
have  never  renounced  tbelr  rlgbt,  as  an  ele- 
ment In  the  admlstration  of  the  law.  to  set 
aside  a  verdict  either  excessive  In  bigness  or 
ridiculous  in  littleness,  where  the  result 
reaped  shocks  the  understanding,  and  can- 
not be  fairly  Justffied  on  any  hypothesis  ex- 
cept misconduct  or  prejudice  or  willful  disre- 
gard of  Instructions.  In  arrlTlng  at  a  con- 
clusion, however,  tbe  presumption  is  in  favw 
of  the  good  conduct  of  the  Jury,  and  there- 
fore. If,  on  the  whole  record,  the  case  pre- 
ponderates in  favor  of  the  defendant,  or  is 
evenly  balanced  In  tbe  scales,  or  where,  as 
in  a  case  of  assault,  there  was  strong  prov- 
ocation, and  where,  as  In  case  of  slander, 
etc.,  there  were  facts  tending  to  prove  miti- 
gation of  damages,  the  courts  have  refused 
to  interfere  with  nominal  verdicts,  altbougb 
on  first  blush  tliey  may  appear  illogical.  It 
would  serve  no  useful  purpose  to  collate  the 
cases,  or  undertake  to  distinguish  them,  for 
they  abound  in  nice  refinements,  and,  after 
all,  each  case  depends  upon  its  own  merits, 
and  cannot  be  settled  olfhand  on  a  mere  gen- 
eral rule.  The  various  propositions  asserted 
alwve  may  be  found  discussed  and  applied 
In  Weinberg  v.  By.  Oo.,  13»  Mo.  286.  40  8. 
W.  882;  Haven  v.  By.  Oo.,  155  Mo.  216,  35 
S.  W.  1035;  Dowd  v.  Westinghouse  Air 
Brake  Co.,  132  Mo.  679,  34  8.  W.  493;  Ovev- 
holt  V.  Vieths,  »3  Mo.  422,  6  S.  W.  74,  3  Am. 
St  Rep.  557;  Leahy  v.  Davis.  121  Mo.  227,  25 
S.  W.  941;  Watson  v.  Harmon.  85  Mo.  443; 
Gregory  v.  Chambers,  78  Mo.  294;  Pritchard 
V.  Hewitt  91  Mo.  547,  4  S.  W.  437,  60  Am. 
Rep.  265;  Boggess  v.  Ry.  Co.,  118  Mo.  329, 
23  S.  W.  150,  24  8.  W.  210;  Gbets  v.  Ambs. 
22  Mo.  170;  Pairgrleve  v.  City  of  Moberly, 
29  Mo.  App.  141;  Gboqnette  v.  Ry.  Co..  152 
Mo.  257,  53  a  W.  897. 

In  Pritchard  v.  Hewitt  91  Mo.,  loc.  dt 
550  et  seq..  4  S.  W.  437,  60  Am.  Rep.  266, 
after  quoting  approvingly  the  reasons  tor  the 
general  rule  of  noninterference  from  Graham 
ana  Waterman  on  New  Trials,  to  the  effect 
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that:  "The  reason  for  holding  parties  so 
tenaciously  to  the  damages  fonnd  by  the 
jury  In  personal  torts  Is  that  In  cases  ot  this 
class  there  is  no  scale  by  which  the  damages 
are  to  be  graduated  Trttb  certainty.  They 
admit  of  no  other  teat  than  the  intelligence 
ftf  a  Jnry  governed  "by  a  sense  of  Justice. 
*  *  *  To  the  Jnzy,  therefore,  as  a  fftTtnv 
ite  and  almost  sacred  tribunal,  Is  committed, 
by  unanimous  consmt,  the  ezcluslTe  task  of 
examining  the  facts  and  circumstances  and 
valuing  the  Injury  and  awardli^  compensa- 
tion in  damages.  The  law  that  confers  on 
them  this  power  and  aacts  <tf  them  the  per* 
formance  of  Oils  solemn  trust  favors  the  prfr 
sumption  that  they  are  actuated  by  pure  mo* 
tlTes.  •  •  •  and  It  is  not  untU  the  result 
at  the  deliberation  of  the  Jury  appears  In  a 
form  calculated  to  shock  the  understanding 
And  Impress  no  dubious  conviction  of  their 
prejudice  and  itasslon,  that  courts  have  found 
themsdves  compelled  to  Interpose" — Brace, 
■J.,  speaking  to  the  point,  says:  "Of  course, 
it  goes  without  saying  that  actions  ex  dellc- 
"to,  wber^  the  damages  may  be  measured 
with  some  degree  of  o»tainty,  are  not  with- 
in the  rule,  and  that  those  cases  wh«e  the 
damagea.  undra  the  drcnmstances,  are  such 
as  to  shodlE  the  'un^atandtng.'  and  induce 
the  conviction  that  the  verdict  was  the  result 
of  either  passion,  prejudice,  or  partiality, 
are  exertions  to  this  rule;" 

In  Haven  v.  By.  Oo.,  supra,  tiie  court  nisi 
set  Qie  verdict  aside  for  Inadequacy,  and  Its 
action  was  sustained  by  this  court  Mar- 
shall, J.,  discussing  the  matter  now  in  hand, 
said:  "In  otiter  words,  where  a  Jury  has  re- 
turned a  verdict  for  nominal  damages  In  a 
case  where  the  plaintifr  Is  not  entitled  to  any 
damages,  the  verdict  will  not  be  set  aside  In 
the  appellate  court  at  the  Instance  of  the 
plaintiff." 

When  it  is  determined,  as  It  must  be  in 
the  case  at  bar,  that  there  was  persuasive 
evidence  of  the  negligence  of  respondent 
ci^,  and  when  it  Is  determined,  as  It  must 
be,  that  there  was  little  or  no  evidence  show- 
ing a  want  of  care  on  the  part  of  appellant, 
and  that  all  the  evidence  In  that  behalf  fell 
from  her  own  Ilpa,  and,  when  fairly  consid- 
ered, does  not  show  want  of  due  care,  and 
when  the  serions  character  of  the  Injuries 
of  appellant  stands  confessed,  as  here,  it 
follows,  we  think,  that  the  verdict  of  the 
Jury  in  this  case  ought  not  to  be  attributed 
to  a  benevolent  disposition  on  the  Jury's  part 
toward  appellant  In  the  matter  of  costs,  and 
as  a  finding  for  respondent  dty  based  on  the 
substantial  evidence,  but  must  be  attributed 
to  whim  and  arbitrariness  and  a  disposition 
to  play  fast  and  loose  with  the  law  and  the 
substantial  rights  of  appellant,  and  should 
be  explained  alone  as  the  product  of  preju- 
dice or  some  kindred  motive. 

Holding  these  views,  we  conclude  the 
learned  circuit  Judge  emA  in  not  sustaining 
appellant's  motion  for  a  new  trial,  and  there- 
fore the  cause  Is  reversed  and  remanded. 


with  directions  to  the  lower  court  to  set  aside 
the  f»der  overruling  appellant's  motion  for  a 
new  trial,  to  sustain  that  motion  and  grant 
appellant  a  new  trial,  and  for  further  pro- 
ceedings In  the  cause.  All  concur*  except 
MAB8HALL,  J.,  not  sitting. 


STEVENSON  et  al.  v.  SMITH  et  al, 
(Supreme  Court  of  Missouri,  Division  No.  1. 
June  15.  1905.) 

1.  KESDi.Tina  Tbust— EviDBNOB— Scmcian- 

OT. 

In  a  suit  by  heirs  to  declare  and  establish 
a  resulting  trust  in  land,  evidence  heid  to  show 
that  defendant  purchased  the  land  partly  with 
money  furnished  by  plaintiffs'  inteetate,  taking 
the  title  In  his  owu  name,  and  that  intestate 
had,  and  died  with,  an  interest  therein  corre- 
sponding to  the  amonnt  of  her  payment 

2.  Saub. 

Where  land  is  purchased  by  one  In  his  own 
name  with  money  of  another,  a  resulting  trust  is 
created  by  implication  of  law,  which  follows 
the  ownership  of  the  money;  and  where  only  n 
part  of  the  purchase  money  is  furnished  by  the 
beneficiary  the  trust  is  for  a  proportionate  share 
of  the  land  bought. 

[Ed.  Note. — ^For  cases  in  point;  sea  voL  47, 
Cent  Dig.  Traats,  S§  102,  111.] 

S.  Laches— Defense. 

The  court  will  refuse  to  apply  the  doctrine 
of  laches  to  dealings  of  an  old  mother  with  her 
800,  who  was  b«r  confidential  business  manager, 
and  with  whom  she  resided,  except  in  a  pro- 
nounced case ;  and,  not  being  allowable  as  a  de- 
fense asainst  her,  it  may  not  be  available 
against  her  heirs  suing  timely  on  her  demise. 

[Ed.  Note. — For  cases  in  point;  see  vol.  19, 
Cent  Dig.  EQuity,  H  191-19&] 

Appeal  from  Circuit  Court  Linn  Ckmnty; 
Jno.  P.  Butler,  Judge. 

Action  1^  George  Stevenson  and  others 
against  William  Smith  and  others.  From  a 
Judgment  for  defendants,  plaintiffs  appeaL 
Reversed. 

West  &  Bresnehen,  for  appellants,  cited, 
inter  alia,  Richardson  v.  Champion,  143  Mo. 
S3S,  45  S.  W.  280:  Bice  et  al.  v.  Shipley  et 
al.,  159  Mo.  399,  eo  8.  W.  740;  Crawford  v. 
Jones,  163  Mo.  577.  63  a  W.  838;  Jones  T. 
Blklns,  143  Ma  647,  45  S.  W.  2Q1;  Bowen  v. 
McKean,  82  Mo.  594;  In  re  Ferguson's  Estate, 
124  Mo.  574,  27  S.  W.  618. 

IL  B.  St^hens  and  A.  W.  Mnllhu,  tvc  re- 
spondents. 

LAMM,  J.  Bebecca  Smith  died  Intestate 
In  October,  1901,  In  Lbm  county,  owning  no 
property  In  her  own  name,  and  leaving  the 
respondent  William  Smith,  a  wm,  and  certain 
oth«r  sons  and  daughters,  and  the  descend- 
ants of  those  dead,  her  only  heirs  at  law. 
Certain  of  her  surviving  chlldroi,  together 
with  certain  of  her  adult  grandchildren,  and 
cwtaln  minora  of  the  same  blood  kin  through 
their  curator,  brought  this  salt  in  August, 
19(ffi,  against  William  Smith  and  certain 
minor  nonresldrait  grandchildren,  and  one 
Jackson  Fyke  and  one  J.  Q.  Meacham,  the 
object  and  genoal  nature  of  vfaldi  was  to 
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declare  and  establish  a  resulting  trust  In 
■aid  'Wllllani  Smith  In  120  acres  of  land  la 
Llun  comity,  described  as  follows:  The  N. 
%  of  the  S.  E.  ^4  arid  the  N.  B.  ^4  of  the  S.  W. 
34  of  sectloa  3,  township  67,  range  19;  con- 
taining 120  acres,  more  or  less — in  favor  of 
the  heirs  of  said  Rebecca.  The  interest  of 
Jackson  Fyke  In  the  land  remains  undis- 
closed. The  Interest  of  defendant  Meacham 
Is  alleged  by  the  petition  and  admitted  by 
tbe  answer  of  William  Smith  to  be  that  of 
a  present  purchaser  of  said  real  estate,  to- 
gether  with  an  adjoining  tract  of  120  acres, 
lyii^  adjacent  and  south  of  the  land  in  ques- 
tion, and  owned  by  respondent  William,  from 
him,  without  notice  of  the  said  trust  or  the 
equities  of  Rebecca  Smith's  heirs,  under  an 
executory  contract  of  purchase  for  $8,400, 
on  which  Meacham  paid  $250  as  an  advance 
payment — the  balance  of  the  purchase  money 
being  doe  on  March  1,  1903 — and  which  con- 
tract of  purchase  the  said  Meacham  was 
entitled  to  enforce,  and  by  which  it  is  alleged 
in  the  petition  he  obligated  himself  to  pay 
one-half  the  entire  purchase  price,  or  $4,200, 
for  80  much  of  the  said  real  estate  as  was 
held  in  trust 

Tbe  petition  Is  a  voluminous  pleading, 
which,  ta  substance  and  elfect,  after  setting 
forth  the  relationsblp  of  the  parties,  and 
alle^ng  their  respective  aliquot  Interests  as 
beira  of  Rebecca  Smith,  avers  that  Rebecca 
was  the  owner  in  fee  of  said  120  acres  of 
land;  that  the  legal  title  at  her  death  and 
for  many  years  prior  thereto  was,  and  still 
iB,  in  the  name  of  her  son  William,  and  that 
he  held  the  same  in  trust  for  the  use  and 
benefit  of  Rebecca,  his  mother,  and  since  her 
death  In  trust  for  her  heirs;  that  in  1SS4  Re- 
becca Smith  owned  a  large  amount  of  money 
and  personal  property,  and  placed  $3,600 
tboreof  in  the  hands  of  her  son  William  to 
invest  tn  real  estate  in  Unn  county  for  ber 
use  and  benefit;  that  the  said  William  pur- 
chased the  described  real  estate  with  $2,400 
of  the  said  money  and  means  of  his  mother, 
In  pursuance  of  an  understanding  with  her 
to  that  effect,  but  took  the  legal  title  In  his 
own  name,  and  thereafter  held  it  in  trust 
as  aforesaid;  tiiat  William,  ever  since  said 
purchase,  and  until  the  death  of  his  mother, 
acknowledged  and  recognized  the  trust  rela- 
tion: that  in  1898  he  borrowed  $3,000,  and 
secured  It  by  a  trust  deed  covering  the  said 
trust  estate,  as  well  as  the  said  tract  of  120 
acres  lying  Immediately  south  and  adjoining 
the  same,  and  which  said  borrowed  money 
remains  unpaid,  and  which  said  trust  deed 
is  alive  and  In  force;  that  the  security  of  said 
trust  deed  should  be  first  enforced  and  ex- 
hausted against  the  120  acres  of  land  owned 
by  William  in  fee;  that  William  Smith  is  In- 
solvent; that  the  $4,200  to  be  paid  by  Meach- 
am for  the  land  held  in  trust,  tbe  premises 
considered,  constitutes  a  trust  fund  belonging 
to,  and  subject  to  division  between,  the  heirs 
of  Rebecca  Smith;  that  defendant  William 
refuses  longer  to  recognize  the  trust  relation* 


and  refuses  to  account  to  the  other  heirs 
for  the  proceeds  of  any  part  of  the  said  real 
estate,  and  threatens  to  and  will  convert 
tbe  same  to  his  own  use.  The  prayer  Is  for 
a  decree  that  William  Smith  holds  the  legal 
title  to  said  first-mentioned  real  estate  in 
trust  for  tbe  use,  benefit,  and  enjoyment  of 
the  heirs  of  Rebecca  Smith;  that  the  said 
heirs  be  decreed  entitled  to  the  proceeds  of 
one-half  of  the  Meacham  sale  In  the  propor- 
tion stated  In  tbe  petlUon;  that  $1,200  of  the 
Meacham  purchase  money  should  be  decreed 
paid  Into  court  for  the  use  and  behoof  of 
said  belrs,  and  that  upon  such  payment  into 
court  of  said  trust  fund,  and  the  payment 
by  Meacham  to  William  Smith  of  the  share 
of  the  purchase  money  arising  from  the  sale 
of  Smith's  own  land,  the  title  to  all  the 
land  be  decreed  vested  In  Meacham,  and  that 
the  share  of  the  purchase  money  Impressed 
with  the  said  trust  be  partitioned  among  the 
heirs  of  Rebecca  Smith  in  proportion  to  their 
respective  Interests;  and  that  the  $3,000  deed 
of  trust  be  decreed  to  be  first  enforced 
against  William's  moiety  of  the  land,  or  be 
satisfied  out  of  his  share  of  the  proceeds  of 
the  Meacham  sale. 

The  separate  answer  of  the  defendant 
William  Smith  raises  the  only  Issues  (the 
otber  defendants  defaulting),  and,  after  ad- 
mitting the  death  and  Intestacy  of  Rebecca 
Smith  as  alleged,  it  denies  she  was  the  own- 
er of  the  real  estate  in  question,  and  avers 
that,  had  she  died  seised  or  possessed  of 
any  estate,  then  the  plalntitTs  and  defend- 
ants, together  with  Oscar  Crossland  and  one 

  Preston,  grandchildren  of  hers,  and' 

entitled  as  such  to  certain  interests  In  ber 
estate,  would  be  the  heirs  at  law  of  Rebecca 
Smith.  The  answer  then  alleges  that  on  the 
29tb  day  of  May,  1884,  the  defendant  William 
contracted  to  purchase  of  James  O.  Crandall 
all  the  real  estate  In  question,  consisting  of 
240  acres,  for  the  price  and  sum  of  $4,800, 
and  received  Crandall's  title  t>ond  for  a  con- 
veyance to  be  executed  on  the  1st  day  of 
March,  18S5;  that.  In  compliance  with  said 
bond,  tbe  said  Gtandall  and  bis  wife  on  the 
27th  day  of  November,  1885,  executed  a  gen- 
eral warranty  deed  to  defendant  to  all  said 
real  estate;  that  Rebecca  Smith  was  possess- 
ed of  certain  money  and  means  acquired  out 
of  the  estate  of  ber  deceased  husband,  de- 
fendant's father,  on  account  of  her  dower 
Interest  In  his  estate  in  Illinois,  where  ber 
husband  died.  And  tbe  answer  then  pro- 
ceeds as  follows:  "That  after  said  defend- 
ant purchased  said  240  acres  of  land  afore- 
said, a  part  of  which  is  described  in  plain- 
tiffs' petition,  said  defendant  received  from 
bis  mother,  said  Rebecca  Smith,  her  dower 
money  aforesaid,  to  the  amount  of  $1,500, 
and  that  amount  only,  and  which  he  used  in 
part  payment  for  said  240  acres  of  land,  and 
that  it  was  agreed  between  him  and  bla 
mother  that  she  was  to  have  an  Interest  In 
said  land,  the  same,  and  that  only,  as  a 
dower  Interest  therein,  for  and  during  her 
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natural  life,  tbe  same  as  Bhe  bad  owned  In 
her  deceased  husband's  estate  In  Illinois,  In 
consideration  of  said  money  so  furnished 
said  defendant,  and  at  her  death  said  right 
and  Interest  In  said  land  was  to  absolutely 
terminate  and  end.  That,  by  a  subsequent 
arrangement  between  said  defendant  and  his 
mother,  she,  with  one  of  her  sons,  a  brother 
of  said  defendant,  occupied  and  used  a  part 
of  said  240  acres  of  land  for  a  considerable 
period  of  time,  and  that  while  they  so  occa- 
pled  and  used  said  land*  said  defendant  fur- 
nlBbed  his  mother,  upon  ber  request  so  to  do, 
a  large  amount  of  money,  stock,  and  farm 
supplies,  used  and  consumed  by  herself  and 
said  son,  with  whom  she  was  then  living; 
amounting  in  the  aggregate  to  the  sum  of 
$1,760,  and  more.  That  said  defendant  also 
paid  out  for  his  mother,  with  his  own  money 
and  means,  tbe  further  amount  of  $450.45,  in 
the  aggregate,  after  he  had  received  said  sum 
of  $1,S00  from  ber.  That  said  defendant's 
mother  and  her  son  with  whom  she  under- 
took to  carry  on  farming  and  stoclc  raising 
for  a  time  on  said  land  made  a  failure  In 
their  said  attempt,  and  lost  substantially 
all  bis  mother  had  Invested  In  said  business, 
to  the  amount,  and  more,  as  aforesaid;  and 
baving  made  such  failure  and  having  used 
up  and  expended  largely  more  money  and 
means  furnished  by  said  defendant  than  the 
$1,500  he  had  theretofore  obtained  from  her, 
she  returned  to  said  defendant's  home,  where 
she  had  resided  before  undertaking  said 
farming  business,  and  thereafter  resided  with 
said  defendant  untU  her  death,  and  that 
during  said  time,  after  her  return  to  bla 
home,  said  defendant  kept,  maintained,  cared 
for,  and  supported  her  at  his  own  expense, 
and  entirely  out  of  his  own  means,  and  that 
at  her  death  he  bad  ber  remains  conveyed 
back  to  the  state  of  IIIlnolB  for  Interment, 
and  paid  all  the  expenses  connected  there- 
with. That  when  said  Rebecca  Smith  re- 
turned to  said  defendant's  borne  to  reside, 
after  her  failure  in  farming,  she  disclaimed 
any  further  interest  In  safd  land,  or  any 
part  thereof,  as  dower,  or  any  other  interest 
therein,  for  the  reason  and  because  said  de- 
fendant had  fully  and  entirely  paid,  her  back 
all  tbe  money,  and  largely  more,  than  she 
bad  furnished  him,  as  aforesaid,  and  In 
furtber  consideration  that  said  defendant 
would  continue  to  support,  maintain,  and 
care  for  her  as  aforesaid,  and  at  her  death 
give  ber  remains  proper  Interment  at  his 
own  expense,  and  which  undertaking  said 
defendant  says  he  faithfully  carried  out,  and 
in  every  respect  kept  and  fulfilled."  It  Is 
next  alleged  that,  at  tbe  time  Crandall  and 
his  wife  executed  the  deed  to  respondent  Wil- 
liam, Rebecca  Smith  was  present,  knew 
about  tbe  making  of  said  deed,  and  knew  It 
was  made  solely  and  absolutely  to  him  (Wil- 
liam), and  fully  acquiesced  therein,  and  that 
furthermore  Rebecca  was  present  when  the 
defendant  William  executed  a  deed  of  trust 
on  tbe  240  acres  of  land  for  the  purpose  of 


securing  $S;SOO  of  borrowed  money  to  com- 
plete the  payment  to  Crandall  of  tbe  original 
purchase  money,  and  that  she  lnt«posed  no 
objections  to  his  doing  so,  bat  approved  the 
same.  After  admitting  the  contract  of  sale 
to  Meacfaam  at  the  price  and  on  the  advanced 
payment  alleged  In  the  petition,  and  on  the 
terms  stated  therein,  and  that  Ifeacham,  on 
full  payment,  wonld  be  entitled  to  a  deed, 
the  answer  denlu  every  allegation  of  the 
petition  not  theretofore  specifically  admitted 
to  be  true. 

The  reply  denied  every  allegation  In  the 
answer  setting  up  new  matter,  and  on  Issues 
thus  outlined  the  cause  was  beard  In  October, 
1002,  and  the  chancellor  rendered  judgment 
dismissing  plalntlfTs'  bill,  from  which  Judg- 
ment plaintiffs.  In  due  form,  appeal  here. 

Was  the  equitable  problem  8id)mitted  to 
the  chancellor  solved  correctly  T  We  think 
not,  and  this  for  tbe  following  reasons: 

There  was  no  proof  that  Oscar  Crossland 

and   Preston  were  grandchildren  and 

heirs  of  Rebecca  Smith,  as  alleged  in  tbe  an- 
swer. Nor  was  there  any  proof  that  the  es- 
tate, If  any,  of  Rebecca  Smith  In  the  Cran- 
dall land  was  to  follow  and  be  Impressed  with 
tbe  limitation  on  ber  estate  In  ber  deceased 
husband's  land  In  Illinois,  and  thus  become  a 
dower  Interest,  lapsing  at  her  death,  as  al- 
leged In  the  answw ;  nor  was  there  any  aat- 
Isfactory  proof  forthcoming  supporting  the 
averment  in  the  answer  to  the  effect  that  at 
a  certain  time  she  disclaimed  any  further  In- 
t«'est  In  the  land  In  consideration  of  past 
support  and  the  undertaking  of  respondent 
William  to  support  ber  In  tbe  future,  and 
maintain  and  care  for  her  until  her  death, 
and  give  her  remains  proper  Interment  at  his 
own  expense,  and  hence  these  defenses  may 
be  ignored. 

At  the  very  threshold  of  the  consideration 
of  the  case  on  review  lies  the  issue  of  fact 
as  to  what  money.  If  any,  was  turned  over 
by  Rebecca  Smith  to  ber  son  William,  and  by 
him  used  in  tbe  purchase  of  the  Crandall 
land,  tbe  Investigation  of  which  leads  us  to 
the  state  of  Illinois,  and  to  the  estate  of 
Johnson  Smith,  there  situate ;  the  said  John- 
son being  the  ancestor  of  the  plaintiffs  and 
of  the  defendant  William,  and  tbe  deceased 
husband  of  Rebecca.  It  seems  that  Johnson 
Smltb  died  in  tbe  state  of  Illinois,  Intestate, 
seised  of  certain  real  estate  there  lying,  and 
leaving  a  widow,  Rebecca,  and  seven  heirs. 
Tbe  statutes  of  Illinois  relating  to  dower  and 
descents  were  not  introduced  In  evidence,  and 
in  the  absence  of  such  proof  the  "system  of 
unwritten  law  not  evidenced  by  statutes,  but 
by  tradition  and  tbe  opinions  and  Judgments 
of  the  sages  of  the  law"  (Rlddlck  v,  Walsh. 
15  Mo.,  loa  clt.  550),  known  as  the  "common 
law,"  must  be  assumed  to  be  In  force  there, 
for  divers  reasons ;  a  g.,  because,  prior  to 
our  Independence,  Illinois  was  a  part  of  the 
dominions  of  tbe  King  of  Great  Britain ;  be- 
cause it  was  settled  by  English-speaking  peo- 
ple, who  brought  all  tbe  prindples  of  tbe 
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commoD  law  applicable  to  tbelr  Bltnatl<ai 
ffltb  tbem,  aa  an  Inherited  birthright;  and 
becsose  niinola  was  a  part  of  the  Northweet- 
tni  Territwy.  and  by  the  provlslona  of  the 
Ordinance  of  July  18, 178T,  ceding  that  ter- 
rit<»7,  the  common  law  became  the  law  of  tbe 
land  (Penny  t.  Uttle,  4  111.  [3  Scam.}  301 ; 
Flato  V.  Malhall,  72  Mo.  625 ;  White  r.  Cha- 
m,  20  Mo.  App..  loc  clt  S&fff.  AsBomlng, 
tben,  the  ezlst^ce  of  common-law  dower  In 
Rebecca  Smith,  It  seema  her  dower  never  was 
formally  adjudicated  as  admeasured  and  as- 
aigoed.  It  seems,  forthermore,  that  several 
of  tbe  heirs  of  Johnson  Smith  conveyed  to 
their  brother  William  tbelr  several  undivided 
interests  in  said  real  estate,  and,  moreover, 
that  on  the  13th  day  of  August,  1884,  the  re- 
spondent WUltam  Smith  and  his  wife,  to- 
getber  with  a  sister,  Adelaide,  and  his  moth- 
er, Rebecca,  conveyed  the  real  estate  of  John- 
eon  Smith  to  one  Harrison.  According  to  the 
record  before  us,  William  Smith  had  shortly 
theretofore  acquired  the  Interest  of  his  sister 
Samantha  Kent,  of  his  sister  Hannah  Wilson, 
and  of  one  other  heir,  for  $650  each.  These 
three  interests  acquired  by  purchase,  togeth- 
er vltb  his  own,  by  descent  cast,  he,  as  said, 
conveyed  by  deed  in  which  his  mother,  Re- 
becca, and  one  other  sister  Joined,  the  consid- 
eration being  (7,200.  Harrison  purchased  the 
undivided  Interest  of  another  heir,  Aurellus, 
for  $800.  How  Harrison  acquired  the  title  of 
the  seventh  h^,  one  Jasper  Smith,  is  not 
BbowD  by  tbe  record.  But  as  both  parties 
proceed  on  the  theory  that  tbe  whole  fee 
passed  to  Harrison  for  $8,000,  we  may  as- 
snme  sncb  to  t>e  tbe  fact  Assuming  the 
most  favorable  theory  for  William  Smith,  the 
resnlt  will  be  that  the  respective  interests 
of  the  children,  subject  to  the  mother's  dow- 
er, were  valued  at  $800  each  at  the  date  of 
the  conveyance  on  August  18,  188^  aggre- 
gating $5,000;  thus  leaving  for  tbe  widow's 
share  $2,400.  What  property,  if  any.  William 
possessed,  independently  of  bis  Interest  In- 
herited and  acquired  In  said  real  estate,  does 
not  appear  with  any  certainty,  and  the  same 
may  be  said  of  the  personal  property  owned 
by  the  widow ;  but  It  Is  testified  that  sbe  had 
personal  property,  and  that  William  had  per- 
sonal property,  the  character  and  extent  of 
which  may  only  be  guessed  at  We  infer 
from  the  record  that  the  heirs  of  Johnson 
Smith  were  adults,  and,  this  being  so,  it  Is 
bat  reasonable  to  conclnde  from  the  facts 
shown  that  the  dower  interest  of  tbe  mother, 
by  siHne  domestic  arrangement,  was  cmnmnt- 
ed  Into  cash  and  turned  over  to  her  as  a  re* 
suit  of  tbe  Harrison  sale,  and  there  Is  evi- 
dence that  she  brought  to  Missouri  so  much 
is  $3,000. 

William  Smith,  by  aoBwer,  admits  that  $1,- 
500  of  this  money  was  turned  over  fb  him, 
and  was  invested  in  the  Grandall  farm.  Ap- 
pellants concede  that  the  condition  of  the 
proof  Is  such  that  there  is  no  satisfactory 
evidence  of  more  than  that  sum  having  been 
so  onplt^ed,  and  in  thla  situation  It  becomes 


material  to  ascertain,  it  possible,  under  what 
arrangement  this  money  waa  turned  ovor  to 
William  Smith,  and  so  used  by  him.  Appel- 
lants contend  It  was  under  an  understanding 
that  the  widow  was  to  pay  half  of  the  pur- 
chase price  of  the  Crandall  farm,  and  was  to 
have  the  north  120  acres  thereof,  on  which 
was  a  dwelling  house,  and  that  William 
Smith  was  to  pay  the  other  half,  and  was  to 
own  the  south  120  acres  of  the  Crandall 
tract,  on  which  was  another  dwelling  house. 
Appellants  concede  that  tbe  widow  did  not 
pay  one-half  of  tbe  purchase  price,  but  they 
contend  that  the  Investment  was  made  imder 
such  circumstances  that,  to  make  her  own  a 
moiety,  the  widow  should  bear  the  burden  of 
one-half  of  $1,800,  the  balance  of  the  purchase 
prlc^  which  was  merged  Into  a  certain  mort- 
gage Indebtedness  due  an  Insurance  company, 
presently  to  be  considered.  On  the  other 
hand,  respondent  contends  In  his  brief  In  this 
court  (somewhat  at  variance  with  his  plead- 
ing) that,  while  he  received  $1,600  from  hla 
mother  to  Invest,  it  was  never  invested  In  the 
land,  but  was  repaid  to  her  by  him  under 
circumstances  presently  to  be  considered. 
This  brings  us  to  the  question  of  what  ar- 
rangement existed  between  William  Smith 
and  his  mother  at  the  time  of  thla  Invest- 
ment, and  what  were  the  circumstances  sur- 
ronndtog  the  parties  prior  to  and  at  the  time 
of  the  conv^ance  of  the  Crandall  land,  which 
was  made  on  tbe  27th  day  of  November,  18SI.. 
and  made  solely  to  William  Smith,  as  gran- 
tee. 

As  prone  to  happen  in  family  compacts, 
when  the  parties  deal  with  each  other  loosely 
under  the  close  and  tender  confidence  of  tbe 
domestic  relation,  and  not  at  arm's  length 
and  face  to  face,  tmder  the  safeguards  of  cor- 
rect business  form.  It  becomes  a  delicate  task 
vto  reconstruct  ancient  matters  with  fidelity 
and  In  true  perspective  when  some  of  the 
actors  are  dead ;  when  memory  is  twisted  by 
self-interest,  and  conclusions,  as  wishes  fa- 
ther to  the  thought  usurp  the  oflBce  of  facts. 
Such  troubles  exist  In  this  case,  where  grains 
of  fact,  as  wheat,  are  hid  in  bushels  of  chaff, 
as  conclusions;  but  we  think  the  record 
places  beyond  reasonable  doubt  the  ultimate 
fact  that  the  aforesaid  money  of  the  mother 
was  not  taken  over  by  William  as  a  loan,, 
and  then  repaid,  and  was  not  placed  with 
him  for  Investment,  and  returned  to  her  prior 
to  Investment ;  and  this  is  predicatxh  of  tbe 
following  condition  of  things: 

It  appears  that  in  the  May  preceding  the 
Illinois  sale,  to  wit.  In  May,  1884,  William 
Smith  came  to  Linn  county,  Mo.,  and  nego- 
tiated the  ptu-chase  of  the  Crandall  tract  for 
$4,800.  Some  of  the  evidence  indicates  that 
he  agreed  to  pay  $10.50  per  acre  for  240 
acres,  amounting  to  $4,680.  Other  evldencf> 
Indicates  that  he  agreed  to  pay  over  $5,000. 
Tbe  answer  avers  the  purchase  price  was 
$4,800,  and  tbe  cause  Is  practically  submit- 
ted to  us  on  both  sides  of  the  theory  that 
Bu^  la'  the  correct  amount    The  original 
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contract  of  pnrchaee,  it  one  were  entered  in- 
to, Is  not  In  evidence;  bat  a  bond  was  execut- 
ed by  Crandall  on  the  2&th  day  of  May,  1884. 
and  it  Is  not  uninstrnctiTe  to  give  heed  to  its 
recitals,  wlilcfa  are^  Inter  alia,  that  the  real 
estate  was  to  be  conveyed  to  William  Smith 
on  the  1st  day  of  March.  1885;  that  the  sum 
of  11,350  remained  due  on  the  purchase  price 
(the  bond  being  silent  as  to  the  advance  pay- 
ment); that  this  balance  was  evidenced  by 
two  notes — one  for  $2,550,  and  doe  on  or  be- 
fore October,  1884,  and  one  for  $1,800,  due 
in  Ave  years  from  date,  with  8  per  c^t  In- 
terest from  March  1,  1885;  and  said  bond 
was  conditioned  on  the  conveyance  by  Cran- 
dall to  William  Smith  of  the  whole  tract  of 
240  acres  on  said  1st  day  of  March,  1885, 
when  the  balance  then  due  Crandall  was  to 
be  secured  by  a  deed  of  trust  or  mortgage. 

There  la  a  controversy  as  to  the  ownership 
of  the  money,  conceded  to  be  $450,  paid 
Crandall  as  an  advance  payment,  and  Ingeul- 
ons  speculation  Is  indulged  In,  pro  and  con, 
anent  that  ownership.  A  priori  reasoning 
would  seem  to  result  in  the  conclusion  that  it 
is  more  likely  to  have  been  a  payment  out 
of  a  common  fund  than  otherwise,  but  we 
consider  the  question  more  curious  than  de- 
cisive, and  therefore  discard  Its  considera- 
tion, further  than  to  say  that  In  our  opinion 
the  onus  was  on  appellants  to  show  that  the 
mother  participated  in  this  payment,  and 
that  they  failed  to  carry  that  burdm  sat- 
isfactorily to  the  l^al  mind. 

The  precise  time  that  William  and  Rebecca 
Smith  and  their  re8[>ectlve  families  entered 
into  possesion  of  this  land  Is  not  disclosed, 
but  by  reasonable  Inferences,  fairly  to  l}e  de- 
duced from  proved  facts,  It  may  be  arrived 
at  that  either  In  the  fall  of  1884,  or  In  the 
early  winter  or  aprii^  of  1885,  Rebecca  Smith 
and  her  son  Jasper  took  possession  of  the 
north  120  acres,  and  William  Smith  and  his 
family  took  possesion  of  the  south  120  acres, 
moved  into  the  dwelling  houses  thereon,  and 
supplied  themselves  with  the  necessary  Im- 
plements %f  husbandry,  provisions,  and  stock 
incident  to  carrying  on  farming  operations 
Independently  of  each  other.  Serving  no  use- 
ful purpose,  we  shail  not  undertake  to  pre- 
sent here  the  evidence  lu'  detail,  but  it  shows 
that  possibly  during  the  entire  year  of  ISSo 
Jasper  Smith  and  his  mother  farmed  the  120 
acres  they  took  possession  of,  and  it  seems 
that  Jasper  felt  into  trouble,  executed  chat- 
tel mortgages  on  the  personal  property  of  his 
mother,  and  otherwise  Involved  iter  as  well 
as  his  brother  William  In  financial  embar- 
rassment, and.  having  done  so,  left  the  coun- 
try toward  the  end  of  1885  or  the  commence- 
ment of  1886.  His  irregular  dealings  caused 
substantially  all  of  his  mother's  stock  and 
farming  implements  to  be  subsequently  swept 
away  under  mortgages,  and  not  only  so.  but 
William  paid  other  debts  for  him— we  Infer, 
muecured  <sam.  The  construction  we  place 
on  the  reocffd  before  us  is  that  It  is  the  con- 
tentim  of  re^ndent  that  bis  payments  of 


Jasper's  debts  created  a  present  indebtedness 
of  the  mother  to  him,  and  tliat  thereby,  and 
before  the  Crandall  conveyance  was  executed, 
all  the  money  furnished  by  Rebecca  Smltb 
towards  the  purchase  of  the  farm  was  off- 
set or  repaid  to  her,  so  that.  In  consequeoce 
thereof,  when  Crandall  made  hla  conveyance, 
It  was  made  to  William  as  grantee  because 
Rebecca  had  lost  all  interest  in  the  matter. 
But  we  cannot  persuade  ourselves  to  accept 
this  view  of  the  testimony,    in  the  first 
place,  the  contention  is  in  the  nature  of  a 
confession  and  avoidance,  and  the  laboring 
oar  was  held  by  respondent    In  the  second 
place,  the  evidence  Is  not  satisfactory  that 
payments  made  on  behalf  of  Jasper  were 
made  prior  to  the  making  of  the  Crandall 
conveyance.    In  the  third  place,  the  record 
does  not  satisfy  us  that  all  the  payments 
made  by  William  Smith  on  behalf  of  his 
brother  Jasper  were  made  under  such  cir- 
cumstances as  created  a  legal  liability  upon 
the  mother  to  refund  the  money  so  paid  by 
William;  nor  Is  there  evidence  that  the  moth- 
er legally  botmd  tierself  to  repay  such  sums 
to  William,  or  that  the  adjustment  of  Jas- 
per's affairs,  to  sustain  the  family  honor,  bad 
the  effect  of  wiping  out  the  entire  estate  of 
the  mother.    To  the  contrary,  there  is  evi- 
dence persuading  us  that  William  Smith  was 
somewhat  involved  by  Jasper's  inadvertences 
on  his  own  personal  behalf,  and  that  the 
entire  burden  thereof  ought  not  to  be  shifted 
to  and  rest  upon  the  e^oulders  of  the  mother. 
In  the  fourth  place,  the  Crandall  conveyance 
was  not  made  on  the  1st  of  March,  1885,  as 
nominated  in  the  bond,  but,  as  said,  was 
executed  on  November  27,  1885.  There  Is  do 
testimony  before  us  as  to  when  the  $2,500 
note  mentioned  in  the  bond  was  paid,  but 
there  Is  testimony  that,  as  part  of  the  ar- 
rangement for  the  Crandall  conveyance,  n 
$2,500  loan  was  n^tiated  with  the  Mutual 
Benefit  Life  Insurance  Company  of  Newark, 
N.  J.,  evidenced  by  notes  and  coupons  exe- 
cuted alone  by  William  Smith,  and  secured 
by  a  deed  of  trust  to  one  Toms,  trustee,  on 
the  whole  Crandall  tract,  and  that,  out  of 
the  money  so  procured,  $1,800  or  $1,900,  the 
remainder  of  the  purchase  money,  was  paid 
to  Crandall,  and  the  transaction  with  him 
closed  by  his  conveying  directly  to  William 
Smith.  The  mother  was  present  at  this  con- 
veyance and  at  the  execution  of  this  trust 
deed,  and  therefore  knew  the  whole  title 
passed  to  her  son  William,  and  that  his  cred- 
it and  the  land  were  alone  pledged  for  tbe 
insurance  company's  loans.    But  we  do  not 
attribute  to  the  transfer  to  William,  instead 
of  to  the  mother  and  William,  and  to  her 
knowledge  of  that  fact,  the  radical  slsnlfl- 
cance  attached  by  respondent.  Respondent 
contends  that  the  for^;oing  facts  Indicate 
that  his  mother  had  lost  all  interest  in  tbe 
land.   But  tbe  very  fact  that  the  mother  was 
present  and  had  these  matters  explained  to 
her  Is  evidence  that  she  had,  or  was  thought 
to  have,  a  material  interest  In  the  tran»- 
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atUoiL    At  that  time  William  Smith  Bald 
Uiat  bis  brother  Jasper  "bad  done  some  bad 
vorb.  and  be  bad  to  meet  that   Tbere  was 
no  one  else  to  pay  it"   The  amount  thereof 
was  placed  by  one  witness  at  ^50,  and  the 
eridence  Indicates  that  some  of  the  money 
borrowed  from  the  insurance  company  went 
in  that  direction.    At  that  same  time  Mrs. 
Crandall,  who  signed  the  deed  with  her  bus- 
band  to  William  Smith,  testified:   That  Re- 
becca Smith  made  no  objection  to  making  the 
deed  to  William,  and  seemed  to  favor  It; 
that  she  beard  it  read  over,  and  that  she 
said  her  son  William  was  her  main  depend- 
ence;  that  Jasper,  had  got  away  with  so 
mdch  money  that  she  had  to  dei)end  upon 
William,  and  he  was  the  only  son  that  she 
could  depend  upon.    We  are  of  the  opinion 
tbe  record  bears  out  the  notion  that  the  em- 
barrassments caused   by  Jasper's  conduct 
cbanged  the  original  intention  of  the  parties, 
which  possibly  was  to  pay  half  and  half  on 
tbe  land,  so  that  It  left  of  tbe  mother's  mon- 
ey only  $1,500  therein,  and  that,  as  William 
was  assuming  the  burden  of  a  mortgage  In- 
debtedness, and  the  mother  was  growing  old, 
tbe  title  was  placed  In  bim  nntll  such  time 
as  the  mortgage  could  be  paid  off  and  the 
equities  could  be  adjiuted.    HM  Tiew  Is 
fortified  by  erldence  to  the  effect  that  the 
mothw,  at  a  time  afterwards,  asked  William 
for  a  deed,  and  he  gave  tbe  mortgage  as  an 
excme  toe  not  making  one.  After  tbe  Cran- 
dall deed  was  made,  and  after  Jasper  Smith 
went  awajr,  Hannah  Wilson,  a  married 
dat^fater  Dt  Bdiecca  Smith,  came  with  ber 
family,  and  for  srane  time  farmed  this  land 
with  the  mottier— possibly  for  a  year  or  more 
-^tti  Indifferent  success,  and  tfa^  Hannah 
moved  elsewhere.   Thereupon  it  seems  that 
William  Smith  assumed  control  of  the  whole 
tract,  except  five  acres,  with  the  dwelling 
house,  and  used  the  farm  to  pay  the  accruing 
mixt^ge  Inteest;  and  tliwe  Is  erldoice  to 
the  ettect  that  Its  use  did  not  more  tiian  pay 
such  Interest  Subsequently  Hannah  Wilson 
returned  and  lived  with  her  mother  for  a 
series  of  years  on  the  five  acres  referred  to. 
and  finally,  wltbln  a  few  years  of  her  death, 
when  Inrcften  with  old  age^  the  mother  went 
to  tbe  home  of  William;  residing  with  falm. 
and  at  btterrals  with  ber  daughter  Hannah, 
ontll  she  died;  William  caring  tot  her,  aided 
somewhat  by  Hannah  Wilson,  and  taking 
her  remains  to  Illinois  and  burying  ber  there 
at  his  own  expense;   During  all  these  years 
tbe  erldence  shows  that  William  Smith  re- 
ferred to  tbe  north  120  acres  as  his  mother's 
flum  and  as  bla  mothor's  plac^  and  that  she, 
In  his  jnM«ice.  qptAe  of  It  as  ber  farm;  that 
it  was  assessed  In  h^  name;  that  at  least  on 
<me  occasloa  William  IBmlth  was  amsulted  by 
the  aassessor  about  the  valuation  of  one  40 
acres  of  it  and  gave  his  estimate  <tf  it  know- 
ing that  It  was  being  assessed  as  his  moth- 
er's, and  Uiat  he  was  being  consulted  as  ber 
bnslness  man;  and  that  he  never  claimed  the 
fee  till  her  deatii.  There  Is  farther  evldoice 


that  commencing  prior  to  tbe  Crandall  pur- 
chase, and  continuing  down  to  tbe  end,  ex- 
cept for  a  short  time  while  Jasper  was  on  the 
farm,  William  was  bis  mother's  business 
man,  managing  agent  conQdentlal  ad- 
viser. Tlie  record  shows  that  at  another  time 
she  asked  William  Smith  for  a  deed,  and  he 
again  excused  himself  by  claiming  that  some 
boy  had  carried  away  his  papers. 

Rebutting  tbe  showing  made  by  appellants 
is  evidence  from  the  sons  and  daughters 
of  respondent  to  the  effect  thetr  grand- 
mother, on  returning  to  tbelr  father's  borne, 
frequently  referred  to  herself  as  "broken  up." 
But  we  are  inclined  to  tbe  notion  that  these 
expressions,  taken  with  all  tbe  surrounding 
facts  and  circumstances,  were  rather  Indic- 
ative of  tbe  emotions  of  an  old  lady  who 
had  fallen  on  evil  and  reminiscent  days, 
rather  tlian  as  assertions  of  a  settled  busi- 
ness fact.  And  to  sum  up,  in  our  opinion 
the  record  strongly  preponderates  in  favOT 
of  the  contention  of  appellants  that  Rebecca 
Smith  bad,  and  died  with,  an  Interest  In  tbe 
land  corresponding  to  tbe  amount  of  her  pay- 
ment of  $1,500  on  Its  purchase.  This  being 
so,  we  do  not  tblnk  the  state  of  proof  and 
the  equities  of  all  parties  require  us  to  hold 
that  tbe  heirs  of  Rebecca  Smith  are  entitled 
to  one-balf -tbe  real  estate,  or  tbe  north  half, 
and  that  tbelr  interests  therein  should  be 
impressed  with  the  amount  of  one-half  of 
the  $1,800  or  $l,90d  paid  out  of  the  Insur- 
aoce  loan,  as  contended  by  appellants;  but 
we  tblnk  the  very  right  of  the  case  will  be 
more  Justly  attained  in  disentangling  the 
complications  by  giving  tbe  heirs  such  pro- 
portion of  the  land  as  $1,500  bears  to  $4,800, 
t  e.,  iV«i  or  s/it.  but  this  should  be  free  of 
all  mortgage  liens.  And  ttak  holding  la 
abundantly  warranted  by  tbe  adjudicated 
cases  {see  authorities  dted  in  the  respectlTC 
briefs  of  counsel),  which  authorities  an- 
nounce the  doctrine,  neatly  formulated  by 
appellants*  counsel,  that  '^bere  land  la  pur- 
chased by  one  In  bis  own  name  with  the 
money  of  another,'  a  resulting  trust  Is  cre- 
ated by  Implication  of  law,  which  follows 
the  ownership  ot  tbe  mon^.  And  where  a 
part  only  of  the  purdiase  money  is  furnish- 
ed by  tbe  benefl(^ry,  the  trust  Is  for  a  pro- 
portionate share  of  the  land  bought." 

The  foregoing  view  leaves  out  of  account 
respondent's  contention  of  laches,  urged  here 
as  a  Justification  of  tbe  finding  of  the  chan- 
cellor ntsl.  which  contention  will  now  re- 
ceive attention.  It  Trill  be  noted  that  the 
statute  of  IlmltationB  is  not  pleaded  as  a 
defense.  Kvfdently  the  learned  counsel  for 
respondent  deemed  such  defense  not  appli- 
cable to  tbe  facts  of  the  case,  and  therefore 
did  not  plead  tbe  statute,  as  Is  necessary.  If 
relied  on  as  a  defense,  in  possU/Iy  all  cases 
except  ejectment  suits.  Neither  does  the 
answer  plead  laches  or  stateness  as  a  de- 
fense. On  this  score  It  may  be  said  that 
while  it  has  been  held  that  It  Is  necessary 
to  plead  laches.  In  order  to  invoke  It  as  a 
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defense  {BItsg  t.  Fricbard,  67  Mo.,  loc.  dt 
191),  yet  the  better  doctrine  seems  to  be  that 
the  defense  of  laches  Is  one  of  which  It  is  not 
necessary  to  take  advantage  by  the  plead- 
ings; and,  If  the  case  as  It  appears  at  the 
hearing  Is  liable  to  such  objections,  the  conrt 
may,  and  usoally  will,  remain  passive,  and 
refuse  relief,  and  decline  to  entertain  the 
suit  12  Ency.  PI.  &  Pr.  829,  and  cases 
cited;  Murphy  y.  De  France,  lOfi  Mo.,  loc. 
cit.  09,  15  S.  W.  949,  16  8.  W.  881,  et  seq. 
But  tbere  Ib  another  proposition  that  must 
be  reckoned  with  in  this  connection,  viz., 
that  laches  Is  a  question  of  fact  on  the  evi- 
dence, determinable  upon  the  particular  facts 
and  circumstances  of  the  case.  Pike  v.  Mar- 
tindale,  91  Mo.,  loc.  cit  285,  1  S.  W.  858. 
In  this  particular  courts  treat  laches  the 
same  as  they  do  the  kindred  question  of 
negligence;  that  Is  to  say,  there  is  no  cast- 
iron  rule  for  determining  what  negligence  Is, 
or  what  laches  is,  but  the  matter  Is  neces- 
sarily left  open,  so  that  the  court  may  de- 
termine such  question  from  the  circumstan- 
ces of  each  case  and  the  Immediate  sur- 
roundings of  the  parties.  We  must  avow  a 
Judicial  indisposition  to  apply  the  doctrine 
of  laches  with  close  particularity  to  the 
dealings  of  an  old  mother  with,  her  confi- 
dential business  manager,  a  son,  with  whom 
she  resided,  and  on  whom  she  depended  for 
the  solaces  of  filial  ministrations.  We  are 
Inclined  to  the  notion  that  a  court  of  con- 
science would  better  sabserve  the  interests 
1^  domestic  happiness  and  welfare  by  re- 
fusing to  apply  the  doctrine  of  laches  to  re* 
latlons  and  dealings  of  the  kind  here  Indi- 
cated, except  In  a  pronounced  and  unequivo- 
cal case,  and  -such  a  case  Is  not  the  case  at 
bar;  and  It  goes  without  saying  that,  if 
Uu^es  be  not  allowed  as  a  defense  against 
the  mother,  it  is  unavailing  tu  the  case  for 
any  purpose,  since  It  may  not  be  Imputed 
to  plaintiffs^  who  sued  timely  njfon.  their  an- 
cestor's death. 

The  recrad  does  not  latlafy  us  of  the  ex- 
istence of  the  mortgage  for  f3,000  pleaded 
in  the  petition.  If  proof  thereof  was  of- 
fered. It  has  escaped  us,  although  ttie  case 
was  submitted  on  the  thewy  that  it  existed. 
The  chancellor  shonld  take  proof  on  this  la- 
sue  of  tact  If  such  mwtgage  exists,  It 
should  be  satisfied  aolely  out  of  the  Intmst 
of  William  Smith  In  the  real  estate^  if  the 
same  be  of  sufficient  value  to  pay  it  off. 
Keltber  can  we  say  that  the  oecntory  con- 
tract of  Meacham  looking  to  the  purchase 
of  the  land  will  be  consummated.  It  may 
be  it  cannot  be  specifically  enforced.  Proof 
on  this  Question  should  be  taken  by  the 
chancellor.  Nor  are  we  satisfied  at  this 
time  to  grant  a  partition  and  distribution  of 
the  proceeds  of  the  Ueacham  sal^  should 
they  be  paid  Into  court  finch  partition  and 
distribution  should  await  an  administration 
upon  the  estate  of  Rebecca  Smith,  became 
ttie  intnests  of  her  children  by  descent  cast 
are  lubject  to  the  payment  of  ba  debts;  and 


while  that  question  Is  not  her^  and  there- 
fore we  do  not  pass  upon  It  yet  it  may 
t>e  that  respondent  Wtlltam  Smith,  at  least 
for  funeral  expenses  of  bis  mother  and  her 
Interment  in  Illinois,  may  be  able  to  estab- 
lish legal  claims  against  her  estate. 

The  cause  is  reversed  and  remanded,  with 
directions  to  the  court  below  to  take  proof 
on  the  present  existence  of  a  mortgage  on 
the  whole  tract;  to  decree  that  the  mortgage. 
If  existing,  be  paid  by  William  Smith,  and, 
as  between  him  and  the  other  heirs,  shoold 
become  a  lien  on  bis  Interest  In  the  real 
estate,  and  be  satUQed  therefrom  In  the 
first  Instance;  to  decree,  further,  that  the 
heirs  of  Rebecca  Smith,  Including  the  re- 
spondent William,  are  entitled  to  an  undi- 
vided five-aixteentbs  of  the  land  described 
In  the  petition;  and  to  make  such  decree  In 
regard  to  the  Meacham  sale  as  the  facts 
warrant;  and  to  otherwise  proceed  la  ac- 
cordance with  this  opinion.  All  concur. 


CHAMPAGNE  v.  HAMBT. 
(Suprsnw  Court  of  Missouri,  Division  No.  2. 
jQXke  20,  190S.) 

1.  Rapb  — Aonoii  worn  Daiuoh— ImiMOO- 

TIORB. 

In  an  sctlon  for  damages  owing  to  plain- 
tlETs  having  been  ravlahed  by  defendant  and 
caused  to  become  a  mother,  it  was  error  to  re- 
fius  to  instroct  that  U  at  the  time  of  the  as- 
sault or  within  a  reasonable  time  thereafter 
plaintiff  had  an  opportunity  to  make  an  oatcry 
and  she  did  not  do  so,  and  did  not  do  so  as 
Boon  as  an  opportunity  offered,  or  at  any  time 
prior  to  tbe  birth  of  her  child  she  did  not  com- 

?iain  of  the  assault  and  that  she  condoned  on 
riendiy  relations  with  defendant  the  Jury 
should  take  snch  facts  Into  the  case  in  deter- 
mining whether  the  defendant  did  liave  camat 
knowledge  with  plaintiff  by  force,  and  that  it 
the  defeodant  did  not  have  sexual  Intercourse 
with  plaintiff,  or  even  If  he  did  with  her  consent, 
he  was  not  liable. 

2.  Appeal— BBviKW—Asouianr  or  Coitrsel 
— Biu,  or  Kxckphonb. 

Alleged  erroneous  argument  of  counsel  can- 
not be  reviewed  on  appeal  unless  timely  objec- 
tions and  exceptions  are  made  and  the  same 
appear  with  tbe  matter  complained  of  in  the 
bill  of  ezoeptions. 

8.  Raps— NxcKSsmr  roB  Oobbobobatioic  or 

Pbosbodtbix. 

Corroboration  of  prosecutrix  Is  not  neces- 
sary to  make  out  a  charge  of  rape  either  in  a 
criminal  or  a  dril  case. 
4.  Rapx— EviDEMOB— SumoniHor. 

In  an  action  for  damages  owing  to  plain- 
tiff's having  been  ravished  by  defendant  and 
caused  to  become  a  mother,  evidence  consider- 
ed, and  hM  jnaaffldent  to  show  that  any  rape 
was  committed. 

Appeal  from  Circuit  Court  Bncbaiua 
County;  A.  M.  Woodson,  Judge. 

Action  by  Jessie  Champagne  against  John 
Harney.  From  a  Judgment  in  tavw  of  plain- 
tiff, defendant  appeals.  Reversed. 

This  cause  Is  hen  upon  an  apped  from 
a  Judgment  against  the  defendaat  In  the 
Buchanan  eonnty  circuit  court  Tb»  cause 
ftf  action  upon  which  this  Judgment  tests  Is- 
thus  stated  by  the  plalntUEj 
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Tlaintur,  tor  cause  of  acUon,  states  tbat 
she  is  an  Infant  of  tbe  age  of  17  years; 
that  Bbe  was  tm  the  7th  day  of  June.  1890, 
just  a  tew  days  past  16  years  old;  that  her 
mother  to  d«id,  and  that  Mis.  Srwin  was  bet 
foster  mother  and  took  her  when  she  was 
aboot  two  years  old;  that  she  Ured  with  her 
foster  mother  until  the  latter  part  of  March, 
1900. 

*That  the  defendant  Is  the  son-in-law  of 
her  foster  mother,  and  married  her  foster 
ilsttf ;  that  her  foster  mother,  defendant, 
and  her  foster  sister  lire  almost  In  the  same 
yard;  tbat  during  all  her  lifetime  plaintiff 
had  at  times  helped  her  foster  sister  and 
worked  tax  her  sister,  and  looked  to  the 
defendant  and  plaintiff's  foster  sister  for 
protection,  and  was  given  by  consent  under 
their  control. 

"That  her  foster  mother  lired  im  tbe.pn^ 
erty  belonging  to  the  def^dant,  and  relied 
on  defendant  for  support;  that .  the  house 
In  which  the  plaintiff  and  her  mother  lived 
was  close  to  the  house  in  which  defendant 
and  his  wlf^  plalntlCTs  foster  Bister,  Uved. 

"Plaintiff  further  states  tbat  in  the  eTen- 
Ing,  on  or  about  the  7th  day  of  June,  1899, 
defmdant  came  to  the  bouse  where  plaintiff 
llred  with  her  foster  mother,  and  found 
plalnUfl  alone,  and  found  plaintlfTs  foster 
mother  was  away  from  home;  that  defend- 
ant, flndlug  plaintiff  alone,  caught  plaintiff 
and  threw  plaintiff  on  the  bed,  and  took  a 
large  i^ow  and  placed  It  over  plaintiff's 
t^ce,  so  that  plaintiff  could  not  holloa,  and 
threatened  plaintiff,  and  forcibly  raTished 
plaintiff  and  had  Intercourse  wldi  plaintiff; 
tliat  plaintlfl  fongbt  until  she  was  exhaust- 
ed, but  tbat  defendant  accomplished  his 
porpoee;  that  on  account  of  said  aforesaid 
act  plaintiff  became  pr^^nant  with  child,  and 
on  .the  3d  day  of  March,  1900,  a  child  was 
bom.  being  the  child  of  defendant 

"Plaintiff  further  states  that  on  account 
of  said  afwesald  act  of  defendant  plaintiff's 
life  is  ruined,  and  that  plaintiff  is  disgraced, 
and  that  she  is  compelled  to  support  her 
^lild,  all  of  which  is  caused  by  said  de- 
fendant by  his  criminal  acts  as  aforesaid; 
wherefore,  plaintiff  says  she  Is  damaged  in 
the  snm  of  twenty  thousand  dollars.  Where- 
fore plaintiff  prays  Judgment  In  the  sum  of 
twenty  thousand  dollars  ($20,000),  and  for 
such  other  and  further  relief  as  the  court 
may  deem  pn^ier." 

The  answer  was  a  general  denial. 

The  facts  upon  which  this  Judgment  is 
sought  to  be  suppcated  were  substantially 
aa  follows: 

Tbe  plaintiff  testified  that  she  was  16 
years  of  age  in  May,  1899.  The  alleged  as- 
sault occurred  June  7,  1899.  Her  mother 
baring  died,  Mrs.  Erwln,  the  defendant's 
mother-in-law.  took  her  to  raise  when  she 
was  two  years  old,  and  from  that  time  on 
she  lived  with  Mrs.  Erwln  in  a  two-story 
house  cm  a  farm  belonging  to  tbe  defend- 
ant's fatbor.  The  defendant  was  raised  on 


tbe  same  farm.  He  was  a  married  man,  36 
years  of  age*  and  his  family  consisted  of 
his  wife  and  children,  the  oldest  11,  and 
the  youngest  3  years  old  at  tne  time  of  the 
alleged  assault  The  defendant,  his  wife 
and  children,  the  defendant's  father  and  the 
plaintUTs  father,  lived  in  a  two-atory  bouse 
on  the  same  farm  In  the  same  yard,  about 
SO  feet  from  the  bouse  In  which  Mrs.  Ekwln 
and  plaintiff  resided. 

The  testimony  of  the  plaintiff  is  tliat  on 
tbe  evening  of  June  7,  1899,  she  was  alone 
in  her  ^  home.  About  8:80  o'clock  she  was 
standing  In  the  front  room  combing  her  hair. 
It  was  dusk,  and  getting  dark.  Some  one 
entered  and  threw  his  arms  around  her 
waist  and  kissed  her.  She  Jerked  free,  and, 
turning,  recognized  the  defendant  She  ran 
towards  tbe  door,  but  before  she  could  es- 
cape he  caught  her  again,  dragged  her  to  a 
bed  In  the  room,  and  threw  her  upon  it 
She  struggled  to  get  away  from  him,  but 
she  could  not  She  tried  to  scream,  but  he 
forced  a  pillow  over  her  mouth  and  prevent- 
ed her.  She  testified  that  she  resisted,  but 
he  raised  up  her  clothes  and  raped  her;  that 
she  fainted,  and  when  she  regained  con- 
sciousness *tbe  defendant  was  standing  by 
tbe  side  of  ber  bed.  He  helped  her  up,  say- 
ing, "My  Qod,  Jess,  don't  tell  my  wife,"  but 
she  says  she  didn't  say  that  she  would  or 
that  she  would  not  Then  he  went  over  to 
bis  house,  while  ahe  went  out  on  tbe  porch 
and  sat  down.  She  testified  tbat  at  the 
time  she  was  a  pure,  Innocent  girl,  a  few 
months  past  16  years  old.  strong  and  healthy; 
that  she  had  never  had  Intercourse  with  any 
man.  Upon  cross-examloaUon  plaintiff  tes- 
tified that  the  doors  and  windows  to  her 
home  and  defendant's  home  were  open,  and 
that  at  tbe  time  her  foster  mother,  her  fa- 
ther, defendants  father,  and  his  vrife  were 
in  tbe  other  house  in  the  same  yard,  not  more 
than  90  feet  away. 

Tbe  plaintiff  made  no  complaint  that  she 
was  under  restraint  or  inflnence  of  threats, 
or  that  she  apprehended  any  violence  from 
the  defendant.  It  further  appears  tbat  she 
made  no  complaint  or  outcry  during  the 
struggle  before  the  pillow  was  placed  over 
ber  mouth  or  after  its  removal,  nor  was  there 
any  Indication  or  exbibition  of  anguish .  on 
the  part  of  the  plaintiff  after  It  Is  claimed 
that  this  outrage  was  perpetrated  upon  ber, 
but  it  does  appear  tbat  she  went  out  on 
the  front  porch  and  sat  down  to  cool  off. 
When  the  inquiry  upon  cross-examination 
was  made  of  the  plaintiff  as  to  why  she 
didn't  make  an  outcry  after  the  pillow  was 
removed  from  her  mouth,  ber  reply  was  that 
"she  didn't  know."  She  further  testified 
that  the  defendant  held  tbe  pillow  over  her 
mouth  with  one  band  and  she  bad  bold  of  bis 
other  arm  with  both  of  her  bands,  and,  upon 
Inquiry  as  to  how  tbe  defendant  effected  an 
entrance,  she  replied  she  didn't  know,  that  she 
supposed  she  fainted. 

There  is  an  entire  absence  of  any  testl- 
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mony  as  to  the  result  of  the  outrage  charged 
to  have  been  committed  upon  plaintiff.  There 
was  no  testimony  that  any  of  ber  clothing 
was  disordered  or  torn;  there  was  no  evi- 
dence of  any  Indication  of  any  laceration  of 
her  private  parts,  or  that  she  bled,  or  that 
her  person  was  scratched  or  sbowed  any 
signs  of  Tlolence;  and  It  may  be  added 
that  there  Is  an  absence  of  any  testimony 
showing  the  physical  condition  and  mental 
anguish  which  would  ordinarily  follow.  It 
Is  also  shown  by  the  evidence  that  her 
foster  mother  came  home  10  or  15»  minutes 
after  the  occurrence,  and  that  plaintiff  made 
no  complaint  to  her,  nor  were  there  any  signs 
or  Indications,  as  testifled  to  by  her  mother, 
that  she  had  been  outraged.  Plaintiff  made 
no  complaint  to  ber  father,  to  the  defend- 
ant's wife  or  his  father,  nor  to  any  other 
person.  Her  conduct  and  actions  toward  the 
,  defendant  subsequent  to  the  alleged  com- 
mission of  the  outrage  upon  her  person  were 
the  same  as  before  the  assault  was  made. 
They  frequently  met,  and  were  upon  friendly 
terms.  It  also  developed  that  she  never 
spofce  to  the  defendant  about  the  commlssioa 
of  this  assault  until  about  three^onths  after 
her  child  was  bom.  Then,  she  says,  for  the 
first  time  she  mentioned  it  to  bim.  She 
went  out  In  the  field  where  he  was  plough. 
Ing  and  asked  him  to  support  the  cbild.  He 
refused.  Then  she  said  to  him,  "This  Is  your 
cbQd,"  and  he  replied,  "Oh,  do,  Jessie,  you 
can't  come  that"  And  then,  according  to 
her  own  story,  he  said  to  her,  "Did  you  tell 
your  father  about  this?"  and  she  said,  "No." 
"And  he  said,  *Well,  let  us  go  right  over 
here  and  see  your  father  now,'  didn't  he? 
A.  That  Is  what  he  said;  yes,  sir.  Q.  And 
he  walked  oyer  there  with  you,  and  you  saw 
your  father?  A.  Yes,  sir.  Q.  With  you?  A, 
Tea,  sir.  Q.  This  man  that  ravished  you? 
A.  Yes,  sir." 

Mrs.  Erwln,  the  plaintiffs  foster  mother, 
testifled  that  after  the  date  of  the  alleged  as- 
'saiilt  the  plaintiff  and  defendant  were  Just 
as  frl^dly  as  they  were  before;  that  she 
noticed  no  difference  In  them,  and  they  con- 
tinued to  live  as  one  big  family;  that  the 
plaintiff  never  mentioned  the  occurrence  to 
her;  and  that  at  no  time  upon  her  return 
b<me  did  she  find  the  plaintiff  in  an  excited 
condition. 

The  defendant  denied  that  be  had  ever 
had  sexual  intercourse  with  the  plaintiff,  or 
that  he  ever  knew  or  heard  of  any  claim  that 
be  had  been  Intimate  with  her  until  about 
three  months  after  the  child  was  born.  Then 
one  day  she  came  to  him  in  the  field  where  he 
was  ploughing.  The  plaintiff's  father  was 
ploughing  in  the  same  Held  "about  40  rows 
away."  She  first  snid  to  defendant,  "I  came 
to  see  how  much  you  would  give  to  help  sup- 
port that  child."  Sbe  hesitated  for  a  mo- 
ment The  defendant  thougtat  she  was  "be^ 
glng."  He  made  no  reply.  Then  she  said, 
"Xott  know  It  Is  yours."  To  which  the  de- 
fendant replied:    "You  know  It  Is  not;  I 


thought  you  were  begging,  but  this  way  I 
won't  give  you  anything.  Q.  Then  what  did 
she  sny?  A.  Well,  she  didn't  say  much  of 
anything.  I  asked  ber  If  she  had  told  her 
father,  and  she  said  'No' ;  and  I  said,  'Let's 
tell  blm.'  We  walked  up  to  where  he  was, 
she  on  the  inside  of  the  fence  and  me  on  the 
other  side.  I  walked  up  and  told  him  what 
she  had  said.  He  said  she  ought  to  know. 
He  didn't  know.  He  couldn't  tell.  She  lived 
there  till  March  or  April,  1900.  I  saw  her 
over  at  our  house  several  times.  I  always 
spoke  to  her,  and  she  to  me.  We  were  Just 
as  friendly  as  we  bad  always  been,  and  I 
didn't  notice  any  diflvence  In  her  conduct 
I  never  had  any  idea  that  X  was  accused  of 
having  anything  to  do  with  her.** 

The  defendant  and  bis  father  both  testifled 
that  on  the  evening  of  June  7th,  from  the 
time  the  defradant  came  in  from  the  field 
about  7  o'clock  until  about  9,  they  were  both 
at  home.  The  defendant  and  his  father  both 
refreshed  their  memories  as  to  the  fact  that 
tbey  were  at  home  on  the  evening  It  was  al- 
leged this  outrage  occurred  by  reason  of  some 
Insurance  policies  having  been  procured  by 
the  father  on  that  ev«ilng,  and  the  date  of 
the  policies  and  check  and  receipt  glvm  In 
respect  to  them  were  Introduced  In  corrobora- 
tion of  their  testimony  as  to  what  they  bad 
said  In  reference  to  beln;  at  borne  4m  that 
evening. 

At  the  close  of  the  evldoice  the  court  gave 
the  following  Instructions  at  the  request  of 
the  plaintiff; 

"(1)  The  court  instructs  the  Jury  that  If 
you  believe  from  the  evidence  that  the  de- 
fendant did  on  or  about  the  Ttb  day  of  June^ 
1899,  forcibly  ravish  plaintiff  and  agoinst  ber 
wilt,  and  as  a  result  thereof  plaintiff  became 
pregnant  and  that  there  was  a  child  bom  of 
said  Illegal  act  on  the  8d  day  of  March,  1900, 
then  your  verdict  will  be  for  the  plaintiff. 

"(2)  The  court  instructs  the  Jury  that.  If 
you  find  for  the  plaintiff,  you  will  find  for 
her  in  such  sum  as  you  may  believe  from  all  ot 
the  evidence  In  proof  that  she  has  been  dam- 
aged, taking  into  consideration  the  tll^l  act 
complained  of,  the  result  of  said  act,  the  dis- 
grace and,  wounded  filings  of  the  plaintiff; 
and  you  will  find  for  ber  In  such  sum  as  you 
may  believe  sbe  has  been  damaged,  not  to 
exceed  the  sum  of  twenty  thousand  dollars. 

"(3)  The  Jury  are  the  judges  of  the  evi- 
dence and  credibility  of  the  witnesses,  and 
you  may  give  to  the  testimony  of  any  witness 
such  weight  as  they  may  deem  It  entitled  to 
under  all  the  facts  and  drcnmstances  In 
proof ;  and,  If  the  Jury  believe  that  any  Wit- 
ness has  willfully  sworn  falsely  to  any  ma- 
terial fact  in  the  case,  they  are  at  llber^ 
to  disregard  the  whole  of  the  testimony  of 
such  witness.  And  In  reconciling  the  conflict- 
ing testimony,  If  there  be  any,  the  Jury  are 
not  confined  alone  to  the  direct  statements  of 
the  witnesses,  but  may  take  into  consldtfa- 
tion  all  of  the  facts  and  rlrmmirtnttrcM  a* 
shown  by  the  evidence. 
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"The  court  InstmctB  tlie  jury  that  It  1b  not 
ennitlal  to  a  recovery  tbat  plnintlff  sbonld 
frove  1)7  the  direct  testimony  of  eyewltiiee»- 
n  tbat  defendant  did  debanch  and  canially 
know  tbe  plalntlfF  fOrdbly  and  against  ber 
will;  mob  fact  mar  be  proved  by  the  pnot 
of  tbe  tects  and  drcumatancea  from  wblch  It 
may  be  reasonably  and  satisfactorily  Infer- 
led.  If,  therefbre,  the  jnxy  believe  from  all 
the  ftiets  and  drcnmstances  In  looof  that  de- 
fendant did  have  sexnal  intwconrse  with 
plaintiff  at  abont  June  7,  1899,  without  the 
consent  of  plaintiff,  and  fbrclbly  and  against 
her  will,  they  woald  be  wairanted  In  so  find- 
ing; and  tbe  verdict  sbonld  be  for  the  plaln- 

At  tbe  reqoest  of  flie  defendant  flie  Jury 
were  Instructed  a«  follows: 

"0)  Ton  are  Instructed  that  the  bnrden  of 
ibowing  a  preponderance  of  tbe  evidence, 
to  the  reasonable  satlsfactlcHi  of  tbe  Jury, 
ttiat  the  deftndant  assaulted  and  ravished 
tbe  plaintiff  fordb^  and  against  her  will.  Is 
npon  tbe  plaintiff,  and,  unless  she  has  done 
So,  your  verdict  must  be  for  tbe  defendant. 

Tt»  court  instructs  tbe  Jwy  that  even 
tbongb  you  may  believe  from  the  evidence 
that  tbe  defendant  did  have  sexual  Inter- 
coarse  with  the  plaintiff,  yet  If  yon  brieve 
from  tbe  facts  and  drcnmstances  in  evidence 
tiiat  12ie  plaintiff  consented  to  have  sexual 
intercourse  with  tbe  defendant,  then  the  de- 
fendant te  not  liable  in  any  sum  to  tbe  plain* 
tiff,  and  your  verdict  must  be  for  tbe  defend- 
ant And  If  yon  believe  that  the  defendant 
did  have  sexual  intercoaiw  with  tbe  plain- 
tiff, then,  in  determining  whether  such  to* 
tereourse  was  against  tbe  wUl  of  plaintiff  or 
whether  it  was  with  her  consent,  yon  must 
take  Into  consideration  the  reasonableness  or 
nnreasonablenesB,  tiie  probablUty  or  Improb^ 
ability,  of  the  testimony  of  the  witnesses,  and 
all  of  flie  oUier  facts  and  drcnmstances  in 
tlje  case. 

The  eonrt  Instmcts  tbe  jury  that  it 
yon  believe  from'  an  tbe  facts  and  drcum- 
staoces  in  evidence  In  this  case  that  the  de- 
fendant did  not  have  sonial  Intercourse  with 
flie  plaintiff,  then  your  verdict  will  be  for 
tbe  defendant. 

"(4)  The  jury  are  the  sole  judges  of  the 
CKdlbillty  of  the  witnesses  and  of  the  welgbt 
to  be  given  to  thdr  testimony ;  and,  In  deter- 
mbiiDg  sndi  weight  and  credibility,  yon 
iboold  take  Into  consideration  tibe  pnrt>abl^ 
1^  or  Improbability,  the  reasonableness  or 
unreasonableness,  of  the  witnesef  statements, 
Qm  interest,  If  any,  which  such  witness  has 
In  the  result  of  the  trial,  together  with  all 
tiie  flacta  and  drcnmstances  detailed  in  the 
evtdencfc" 

Tbe  d^tendant  requested  the  court  to  give 
tbe  fonowlng  Instmctlons,  whicb  were  re- 
ftwd: 

'^a)  "Hie  court  iBstrocts  the  Jury  ttiat,  un- 
der tile  pleadii«i  and  ettdenoe  in  this  case, 
TOUT  verdict  must  be  tor  the  defendant 

"Qt)  If  tbe  jury  believe  from  the  evidence 


that  at  flie  time  tbe  alleged  assault  on  plain- 
tiff is  allseed  to  have  been  committed,  or 
within .  a  reasonable  time  thereafter,  the 
plaintiff  had  an  opportrndty  to  make  an  out- 
cry, and  that  she  did  not  do  so,  and  did  not 
as  soon  as  an  c^ortunlty  offered,  or  at  any 
time  prlw  to  the  time  her  baby  was  bom, 
complain  of  the  alleged  assault  to  any  per- 
son, and  that  she  continued  on  friendly  rela- 
tions with  tbe  d^endant  after  tbe  date  of 
said  alleged  assault,  then  the  Jury  should 
take  these  circumstances  into  the  case  In  de- 
termining wbether  the  defendant  did  in  frict 
have  carnal  knowledge  of  the  plaintiff  by 
force  and  against  her  will;  and  if  yon  be- 
lieve from  all  these  drcnmstances  and  all 
flie  evidence  In  tiie  case  that  the  defendant 
did  not  have  sexual  intercotvse  with  tbe 
plaintiff,  or  evm  If  yon  believe  that  be  did 
have  sexual  intnconrse  with  ber  1^  her 
sent,  thm  tbe  defendant  is  not  Uable  In  this 
case,  and  your  verdict  must  be  far  the  de- 
ftudant 

"(c)  The  court  Instructs  the  Jury  that  Hie 
bnrden  is  npon  tbe  plalntlfl  to  establish  to 
your  satisfaction  tbat  the  defendant  had  sa- 
nal  Intmnnrae  with  tbe  plaintiff  by  force 
and  against  ber  will.  And  the  court  Instmcts 
yoa  Uiat  in  tlils  case  tiie  law  presumes  that 
the  defttidant  is  Innocent,  and  that  he  did 
not  have  s^oal  intereonrse  with  the  plain* 
tiff,  and  b^ore  yon  are  authorized  to  flod  fOr 
fba  plaintiff  evidence  in  favor  of  the 
plaintiff  should  be  Mrong  oioivb,  in  your 
opinion,  to  overcome  not  oatj  the  testimony 
and  evldowe  ofEered  by  the  defendant,  Indnd- 
Ing  all  the  facts  and  circumstances  in  this 
case,  but  also  the  presumption  which  tbe  law 
raises  that  tbe  defendant  did  not  commit 
tbe  assault  alleged  in  the  petttlon.** 

Tbe  cause  was  submitted  to  the  Jury  upon 
the  evidence  and  Instmcttcma,  as  herein  In- 
dicated, and  they  returned  a  verdict  finding 
the  Issues  fOr  tbe  plaintiff,  and  assessed  ber 
damages  at  the  sum  of  $10,000.  From  Oils 
Judgment  defendant  in  proper  form  and  due 
time,  [ffosecuted  the  appeal,  and  tbe  cause  is 
now  before  us  for  consideration. 

Culver,  Phillip  &  Spencn,  for  appellant 
Orant  S.  Watklns,  for  respondent 

FOX,  J.  (after  stating  the  facts).  Numer- 
ous errors  are  assigned  as  grounds  for  tbe 
reversal  of  the  Judgnient  in  this  cause. 

The  defendant  requested  the  court  to  give 
the  following  Instruction,  which  was  by  the 
court  refused:  "(b)  If  the  Jury  believe  from 
the  evidence  tbat  at  the  time  tbe  alleged  as- 
sault on  plaintiff  Is  all^nd  to  have  been 
committed,  or  wltbln  a  reasimable  time  Uiere- 
after,  the  plaintiff  had  an  c^iportunlty  to 
make  an  outcry,  and  tbat  ^e  did  not  do  so, 
and  did  not  as  soon  as  an  opportunity  offered, 
or  at  any  time  prior  to  the  tbne  her  bal^ 
was  bom,  complain  of  Qie  alleged  assault 
to  any  person,  and  that  ahe  continued  on 
friendly  relations  with  the  defendant  after 
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tb»  date  of  said  allied  assault,  tben  tiie 
Jury  sboold  take  these  clrcumstancefl  Into 
the  case  In  determhalng  whether  the  defend- 
ant did  In  fact  have  carnal  knowledge  of  the 
plaintiff  by  force  and  against  her  will;  and 
If  you  believe  from  all  thw  circumstances 
and  all  the  evidence  In  the  case  that  the  de- 
fendant did  not  have  sexual  Intercourse  with 
the  plaintiff,  or  even  if  you  believe  that  he 
did  have  sexual  Intercourse  with  her  with 
her  consent,  then  the  defendant  is  not  liable 
is  this  case,  and  yoor  vordict  must  be  for  the 
defendant."  .The  refusal  of  the  court  to  give 
this  Instruction  is  one  of  the  errors  assigned 
1^  appellant  as  gronndg  for  the  reversal  of 
this  Judgment 

In  State  r.  Witten,  100  Ma  625,  13  B.  W. 
871,  an  instruction  substantially  the  same  as 
the  one  refused  in  this  cause  was  requested 
and  refused,  for  which  action  of  the  court 
the  judgmoit  in  Oiat  cause  was  revacsed. 
Blade,  J.,  speaking  for  the  court,  said:  "An 
outcry  and  resistance  are  important  elements 
of  eridMice,  and  a  want  of  these  drcnmstan- 
ces,  where  they  may  reasonably  be  expected, 
go  far  to  disprove  the  (fliarge  ot  rape  (State 
T.  Onnnlngham,  100  Mo.  882,  12  S.  W.  876): 
and  a  concealment  of  the  Injury,  where  there 
Is  an  oi^rtnnity  toe  early  disclosure,  may 
lead  to  a  like  inference.  The  evidence,  as  a 
whole,  tends  stronger  to  show  that  this  Is 
one  of  those  eases  wb»e  there  has  been  a 
mutual  gratification  of  desires  and  pas^<ms, 
and  that  the  notion  of  force  on  the  part  of 
the  man,  and  want  of  consent  on  the  part 
of  the  woman,  la  an  afterthought.  No  dis- 
closure was  made  by  the  woman  until  dis- 
covered to  be  pregnant  and  the  first  charge 
of  force  was  made  more  than  a  year  after 
the  alleged  ontn^  Under  these  circum- 
stances, the  instruction  should  have  been 
fCiven.  The  Judgment  In  the  case  <^  State 
T.  Wilson,  supra,  was  reversed  alone  be- 
cause a  like  instruction  was  not  given  as  It 
was  asked,  and  we  must  eitbw  overrule 
that  case  or  reverse  the  Judgment  in  this 
one." 

In  State  v.  Wilson.  91  Ma  410,  8  8.  W. 
870,  an  Instruction  In  the  following  form  was 
requested,  and  by  the  court  modified  as  here- 
inafter stated,  and  given:  "Although  the 
Jury  may  believe  from  the  evidence  that  the 
defendant  had  intercourse  with  Oora  Lels, 
yet  unless  that  intercourse  was  forcible  on 
the  part  of  the  defendant,  and  against  the 
consent  of  Cora  Lets,  the  Jury  will  find  the 
defendant  not  guilty;  and,  in  arriving  at  a 
conclusion  as  to  the  question  of  force  and 
consent,  the  facts  that  the  said  Cora  Lels 
made  no  complaint  at  the  time,  or  within 
a  reasonable  time  thereafter,  and  that  preg- 
nancy followed  a  single  sexual  connection, 
are  legitimate  subjects  ot  loquliy  in  deter- 
mining whether  there  was  force  on  the  part 
of  said  defendant,  or  consent  to  the  inter- 
course by  the  said  Cora  Lels."  The  court 
gave  this  instructlDn  In  a  modified  form  by 
adding  aftcnr  the  word  "connection,"  when  it 


last  occurs  In  the  Instruction  asked,  the 
words  "In  connection  with  the  other  testi- 
mony." It  was  ruled  In  that  case  that  the 
Instruction  should  have  been  given  as  re- 
quested, and  that  the  modification  of  it  was 
error,  and  the  cause  was  reversed.  To  the 
same  effect  is  the  case  of  State  t.  Patrick, 
107  Mo.  147,  17  S.  W.  G66. 

In  State  v.  Baker,  136  Mo.  77,  37  8.  W. 
810,  an  iuBtructlon  similar  In  form  to  that 
requested  in  the  cases  herein  cited  was  re- 
fused, and  it  was  held  not  to  be  »ror;  but 
an  analysis  of  that  case  demonstrateB  that 
the  action  of  the  court  was  predicated  upon 
the  peculiar  facts  developed  upon  the  triaL 
Uer  father  was  charged  with  the  oflenae; 
she  had  no  mothw  or  sister  near  her.  and 
was  completely  under  the  dominion  of  her 
father,  and  be  had  threatened  to  kill  her  if 
she  divulged  what  had  occurred.  She  had 
no  female  friends  to  whom  she  could  talk 
about  tiie  outrage  that  bad  been  perpetrated 
tqxm  her.  Upon  this  state  of  facts,  the  court 
very  properly  ruled  that  it  was  not  error  to 
thus  refuse  the  instruction,  and  the  correct- 
ness of  the  ruling,  so  far  ais  the  instructions 
were  involved  in  the  Fa1zl<&  Oase,  was  ex- 
pressly recognized. 

In  Young  V.  Johnson,  25  N.  B.  366,  an  in- 
struction of  the  same  Import  as  the  one  un- 
der discussion  was  given,  and  the  Court  of 
^peals  of  New  Tork,  in  discussing  its  cor- 
rectness, said:  "The  court,  at  the  request  of 
the  defendant,  instructed  the  Jury,  in  sub- 
stance, that  the  fact  that  plaintiff  did  not 
disclose  the  assault  complained  of  within  a  ' 
reasonable  time  after  the  ot^rtunity  pre- 
sented itself  for  her  to  do  so  was  in  itself 
a  reason  tor  Impeaching  the  veracity  of  her 
story.  It  was  undisputed  that  the  plalntift 
'delayed  disclosing  to  her  female  friends  the 
alleged  conduct  of  the  defendant  towards  her 
until  she  was  satisfied  of  her  pregnancy, 
though  she  met  them  frequently,  and  under 
circumstances  that  furnished  a  very  favor- 
able opporttmity  for  her  to  do  so.  This  was 
a  circumstance  bearing  upon  the  plaintUTs 
credibility  and  the  general  merits  of  her  case 
that  was  proper  for  the  Jury  to  consider,  and 
the  charge  of  the  court  in  that  respect  was 
correct  Pet^le  v.  O'Sullivan.  101  N.  T.  481. 
10  N.  B.  880,  68  Am.  Rep.  530.** 

It  is  Insisted  by  respondent  that  this  In- 
struction is  only  applicable  to  criminal  causes; 
hence  there  was  no  error  in  the  refusal  In  : 
this,  a  dvll  cause.   We  are  unable  to  agree  ! 
with  learned  counsel  for  respondent  upob  this 
insistence.   Plaintiff's  cause  of  action  Is  pred- 
icated upon  an  assault  upon  plaintiff  with  i 
force  and  violence,  and  by  such  means,  ' 
against  her  will,  ravishing  ber.  The  purpose  I 
of  the  trial  in  this  cause  Is  to  ascertain  tf  | 
it  is  a  fact  that  plaintiff  was  forcibly  rav-  I 
Ished.  and  it  is  clear  that  the  same  purpose 
Is  sought  in  a  trial  upon  a  criminal  charge 
of  rape.   The  same  evld«ice  Is  admlssll^e 
tending  to  show  the  commission  or  noncom- 
mlssion  of  the  act  charged.  The  Jury  are  the 
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trlort  of  the  facts,  and  If  in  a  dvll  or 
criminal  case  the  commlsaion  of  the  same 
act  is  being  Investigated,  and  the  jury  are 
required  to  respond  by  thteir  verdict  as  to 
whether  or  not  the  act  has  been  committed, 
we  are  nnahle  to  assign  an;  reason  wby  they 
are  not  entitled  to  the  same  Instructions  up- 
on the  evidence,  tending  to  show  that  the  act 
was  or  was  not  committed,  to  guide  them  in 
teaching  a  concln^n,  in  a  dvll  as  In  a  crim- 
inal case.  The  case  of  Toong  v.  Johnson, 
sninv,  was  a  dvU  case,  and  It  will  be  oh* 
served  that  the  New  YorlE  court  cited  In  sup- 
port of  Its  conclnsicms  People  v.  O'Snlllvan, 
N.  T.  481,  10  N.  B.  880,  68  Am.  Rep. 
530;  which  was  a  criminal  case,  doubtless, 
upon  the  theory  that  the  prluciples  were  ap< 
pllcable  in  dvU  and  criminal  cases  alike.  In- 
struction **b.'*  properly  declared  the  law,  and 
should  have  been  given,  and  it  was  wror  for 
the  court  to  refuse  it 

It  Is  insisted  by  appellant  that  certain  re- 
marks of  counsel  for  plaintiff  In  argument  of 
the  case  to  the  Jury  constituted  error.  This 
insistence  la  directed  to  the  statements,  aa 
shown  by  aflldavlt  on  file,  by  counsel  to  the 
Jury,  that  **the  defendant  has  been  Indicted 
for  this  oftense."  Upon  this  question  It  Is 
only  necessary  to  say  that  the  enor  com- 
plained  of  Is  nowhere  pn^wly  preserved  tot 
review  In  the  bill  of  ezcxptionB.  While  It 
Is  Shown  by  affidavit  that  counsel  made  this 
statement  and  doubtless  it  was  made,  yet 
the  complaint  to  its  being  made  cannot  be 
preserved  by  a  mere  affidavit  The  argu- 
ment of  counsel  is  a  part  of  the  trial  and 
occurs  during  the  progress  of  the  trial,  and 
any  errors  in  respect  to  such  argument  this 
court  la  only  autiunrlzed  to  review  when  th^ 
are  tneaared  by  timely  objections  and  ex- 
ertions made  at  the  time,  all  of  whidi  must 
be  made  to  appear  in  the  bill  of  exceptions. 
It  not  being  disclosed  by  the  bill  of  excep- 
tions that  the  remarks  of  counsel  complained 
of  were  objected  to  at  the  time  they  were 
made,  aueh  alleged  ^ror  is  not  before  this 
court  for  review.  State  v.  Ueals,  88  &  W. 
4i2. 

There  are  many  other  errors  urged  by  conn* 
sel  for  an>cllant  as  reasons  for  the  reversal  of 
this  Judgment  but  with  the  view  entutalned 
1^  this  court  that  the  evidence  In  this  cause 
is  Insi^dent  to  support  the  v^lct,  we  vrlU 
direct  our  attention  to  the  overshadowing 
errw  complained  of;  that  Is,  the  refusal  of 
tbe  court  to  direct  the  Jury  to  find  .the  is- 
sues for  the  defendant  To  entitle  plaintiff 
to  recover  in  this  action.  It  must  be  shown 
by  some  substantial  evidence  that  the  de- 
fmdant  by  torce  and  violence  and  against 
her  wHl,  ravlshea  her.  We  have  read  In  de> 
tall  all  the  evidence  totroduced  upon  the  trial 
OF  this  caassb  and,  after  a  careful  conaldwa- 
tl<m  of  it  TO  are  unable  to  escape  the  con- 
eluslMi  that  the  verdict  should  not  be  permits 
ted  to  stand.  Tbe  statements  of  plalntUf 
as  to  tids  ocenrxence  must  be  viewed  Ui 
"ttie  light  of  all  the  surrounding  facto  and  dx^ 
888.W^T 


cumstances.  If  the  physical  facte  and  all 
the  drcnmstances  appearing  In  evidence,  to- 
gethw  with  the  surrounding  conditions,  alh 
solutely  negative  and  destroy  the  force  of 
such  statements,  then.  In  contemplatlcni  of 
law,  such  stetemente  do  not  amount  to  any 
substantial  evidence  of  the  facte  to  whidi 
they  relate.  We  do  not  mean  by  this  that 
the  ptosecutrlx  must  be  corroborated,  tax 
such  Is  not  tbe  law  of  this  state  (State  v. 
Marcks,  140  Mo.  656,  41  S.  W.  973,  43  S.  W. 
lOOS);  but  we  do  hold  that  stetemente  made 
by  a  witness  that  are  not  only  in  conffict 
with  the  operience  of  common  life  and  of 
the  ordinary  instlncte  and  promptings  of 
human  nature,  but  negatived  aa  well  by  the 
conduct  of  the  witoesa  and  tbe  conditions 
and  drcumstences  surrounding  the  occur- 
rence to  which  they  have  application,  are 
not  sufficleot  to  support  the  grave  and  se- 
rious chaige  of  rape,  and  this  Is  true  whether 
tbe  charge  Is  made  In  either  a  dvil  or  crim- 
inal proceeding.  The  i>lalntlff  in  this  case 
was  past  16  years  of  age,  strong,  healthy, 
and  vigorous,  was  not  undg-  the  dominion 
of  the  defendant  nor  was  her  conduct  re- 
strained, so  far  as  the  testimony  dlsdoses, 
by  threats,  fear  violence,  or  duress  on 
the  part  of  tbe  defendant  The  proof  of  tbe 
charge  of  rape  as  alleged  to  the  jratltloa 
reste  entirely  upon  the  verdon  given  of  the 
occurrence  the  platotUT.  It  is  dalmed  by 
respondent  that  platotUf  was  ravished  by 
force  and  violence.  In  a  room  with  the  doors 
and  windows  opui,  witlito  90  feet  of  the 
home  of  defendant  in  the  same  yard;  that  to 
the  house  ot  defendant  situated  as  herdn 
todlcated,  there  were,  at  the  time  it  Is  said 
that  this  rape  was  committed,  the  father  and 
wife  of  th9  defendant  as  well  as  platotlfTs 
foeter  mother;  that  the  vrlndows  and  doors 
of  the  house  of  dtfendant  were  open,  and 
nothing  to  prevent  the  occupante  of  It  from 
hearing  even  the  slightest  noise.  No  out- 
cry was  made  dther  btfore  It  Is  cUUmed  the 
pillow  was  placed  over  her  mouth,  or  after 
ite  removal.  But  this  Is  not  all;  a  few  mto- 
utes  after  plaintiff  claims  this  terrible  out- 
rage was  perpetrated  upon  her.  the  ioatec 
mother  appears  upon  the  scene,  and  not  a 
word  does  plaJntlfl  utter  to  her  as  to  the 
hdnouB  offense  committed  by  defendant 
The  mother  testified  that  she  observed  no 
evidence  of  excitement  or  a^tetlon  on  the 
part  <rf  the  platotiff.  No  greater  outrage 
can  be  perpetrated  upon  a  young,  Innocent 
girl  than  the  i»e  charged  to  this  petition, 
and  yet  the  recmd  discloses  that  about  a 
year  elapsed  before  any  complatot  was  made 
by  the  platotiff  that  this  terrible  crime  was 
committed  upon  her.  If  she  was  ravished 
to  the  manner  as  steted,  tbe  instlncte  of  girl- 
hood Innocence  to  make  complatot  to  h&e 
father  and  mothw,  to  the  absence  of  any 
threate  of  vltrtence  or  duress,  would  have 
Inatent^  beM  assorted,  and  the  outrage  dl»* 
dosed.  On  the  otbw  hand,  U  the  sexual 
totercourse  was  by  consent  the  persistent 
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and  contlnTied  concealment  of  Bucfa  Illegiti- 
mate Intercourse  can  be  readily  reconciled 
wltb  the  conduct  of  plalntUT;  and.  If  there 
was  sexual  Intercourse  betwe^  them,  that 
Is  the  only  theory  upon  whidi  her  conduct 
can  be  reconciled.  The  conditions  and  dr- 
cnmstances  sorroundlng  this  occurrence,  as 
related  by  plalntUf,  the  absence,  immediate- 
ly after  It  Is  claimed  the  offense  was  com- 
mitted, of  the  usual  and  ordinary  indica- 
tions of  the  perpetration  of  such  an  out- 
rage, and  the  course  of  conduct  and  manner 
of  the  defendant  in  respect  to  such  occur- 
rence, are  amply  sufficient  to  destroy  all 
probative  force  or  effect  of  plalntUTB  state- 
ment concerning  the  force  and  violence  that 
was  related  by  her. 

The  correctness  of  the  conclusions  reached 
In  this  case  is  emphasized  by  the  expression 
of  the  views  of  this  division  of  the  court, 
when  substantially  the  same  facts  were  In 
Judgment  before  it,  in  State  v.  Harney  (Mo. 
Sup.)  60  S.  W.  946.  The  Jtacta  as  to  the 
outrage  complained  of  In  this  case  were  ful- 
ly presented  to  this  court  In  that  case,  and 
while  the  charge  in  that  case  was  not  that 
of  rape,  yet  all  the  facts  were  developed  at 
the  trial,  and,  U  there  was  any  substantial 
difference  with  the  facts  In  the  case  at  bar, 
It  is  that  the  facts  In  the  criminal  case  were 
Btronger  than  In  the  one  now  being  con- 
sidered. Oantt,  J.,  in  speaking  of  the  facta 
in  State  v.  Harney,  above  dted,  thus  express- 
ed his  views.  He  said:  *Tor  my  part  I  do 
not  believe  there  was  sufficient  evidence  in 
this  case  to  establish  the  crime  of  rape; 
but  there  was  evidence  to  sustain  the  charge 
that  defendant,  a  person  over  the  age  of 
16  years,  had  carnal  knowledge  of  an  unmar- 
ried female  of  previously  chaste  character 
between  the  ages  of  14  and  18  years  of 
age."  It  Is  clear.  If  the  testimony  was  in- 
sufficient in  that  case  to  establish  the  crime 
of  rape,  nothing  having  been  added  to  the 
facts  as  presented  In  the  case  at  bar,  it  Is 
insufficient  in  this  case.  Counsel  for  re- 
spondent, however,  contends  that  the  fact 
that  the  case  In  which  Judge  Gantt  express- 
ed his  views  as  to  the  facts  was  a  criminal 
case,  and  the  testimony  must  show  the  guilt 
of  the  defendant  beyond  a  reasonable  doubt, 
whereas  In  this  case  It  Is  only  necessary 
to  establish  the  facts  by  a  preponderance  of 
evidence.  That  is  true,  but  that  In  no  way 
confilcts  with  the  principle  that  in  either  a 
civil  or  criminal  case  there  must  be  suffi- 
cient evidence  to  establish  the  charge.  The 
rule  in  respect  to  submitting  a  cause  to  the 
jury,  which  has  been  uniformly  adhered  to 
by  the  courts,  is:  Where  there  is  substan- 
tial testimony  upon  the  charge  in  the  lufor* 
matlon  or  indictment,  or,  tn  a  civil  case, 
upon  the  allegations  in  the  petition,  the  cause 
is  submitted;  if  there  Is  an  absence  of  sub- 
stantial testimony,  the  court  directs  a  ver- 
dict for  the  defendant  In  either  case  the 
court  must  first  determine  whether  or  not 
tiiore  is  loffident  testimony  to  auQiorize  its 


submission  to  the  Jury.  The  only  distinc- 
tion after  the  court  determines  that  there  Is 
substantial  testimony  which  warrants  its 
submission  to  the'  Jury,  Is  as  to  the  weight  of 
the  testimony,  and  its  effect  ui>on  the  minds 
and  consciences  of  the  triors  of  the  fact  In 
a  criminal  case,  the  testimony  should  leave 
no  reasonable  and  substantial  doubt  touch- 
ing the  guilt  of  the  party  charged;  in  a  civil 
case,  It  Is  only  required  that  the  allegations 
constituting  the  cause  of  action  should  be 
establlsbed  by  a  preponderance  of  the  evi- 
dence. The  question  of  doubt  in  a  criminal 
case,  where  there  is  substantial  testimony, 
is  always  directed  to  the  triors  of  the  fact, 
and  they  are  instructed  on  tliat  subject;  but 
the  court,  In  either  civil  or  criminal  cases, 
determines  in  advance  whether  there  Is  suffi- 
cient testimony  to  authorize  the  submission 
of  the  cause  to  the  Jury.  There  can  be  but 
one  conclusion  drawn  from  the  remarks 
above  noted  by  Gantt,  J.,  upon  the  fticts  in 
that  case,  and  tJiat  la  that,  while  the  evi- 
dence may  be  sufficient  to  show  sexual  in- 
tercourse, which  was  unlawful  by  reason  of 
the  age  of  the  prosecutrix,  it  Is  Insufficient 
to  show  that  such  intercourse  was  accom- 
plished by  force  and  violence  and  against 
the  will  ot  the  plaintiff.  Sherwood,  J.,  In 
discussing  the  facts  of  that  case,  after  re* 
vievring  the  authorities  applicable  to  charges 
of  the  nature  contained  In  the  petition  in  this 
action,  said:  "Acting  In  the  light  of  these 
authorities,  and,  Indeed,  of  the  experience  of 
common  life,  and  of  the  cnrdlnary  instincts 
and  promptings  of  human  nature,  we  hold 
that  a  verdict  based  on  such  evidence  as 
above  offered  by  the  state  should  not  be  per- 
mitted to  stand.  That  evidence  Is  contrary 
to  all  rational  belief  and  all  prior  observa- 
tloDB  of  human  action  In  like  drcumstancea." 
While  court  In  banc  affirmed  the  Judgment 
of  the  trial  court  as  to  the  charge  (Gantt,  J., 
dellverii^  the  opinion),  there  Is  nothing  In 
the  opinion  affirming  the  Judgment  that  there 
was  any  change  of  views  as  to  the  insuffi- 
ciency of  the  evidence  to  establish  the  charge 
alleged  In  the  petition,  which  is  essential 
to  warrant  a  recovery  in  this  action. 

We  repeat,  what  was  suggested  in  the  dis- 
cussion of  the  facts  of  this  case  when  being 
considered  by  this  court  In  the  criminal  pro- 
ceeding, that  the  plaintiff  for  12  months 
never,  by  word,  sign,  or  syllable.  Indicated 
to  a  single  human  being  that  she  had  been 
ravished;  no  complaint  whatever  as  to  the 
terrible  outrage  for  which  she  now  seeks 
to  recover  damages;  do  indication,  imme- 
diately after  she  says  the  offense  was  com- 
mitted, of  excitement,  mental  distress,  or  an- 
guish; an  entire  absence  of  any  disordered 
or  torn  condition  of  her  clothing,  or  bruises 
or  scratches  upon  her  person.  After  diligent 
search,  we  are  unable  to  find  a  Judgment  for 
the  plaintiff,  either  in  a  dvU  or  criminal 
case,  that  has  been  permitted  to  stand  upon 
testimony  of  the  nature  and  character  dis- 
closed in  Uiia  record.  It  may  be  ttiat  plain- 
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tiff  was  outnced  u  (sharged  In  tbe  petlttcm; 
If  W).  we  confeBs  tiuit  it  waa  nnfortmiate 
that  ber  condnct  waa  bo  In  conflict  with  tbe 
OTdlnary  Instincts  and  promptings  of  iniman 
nature  aa  to  abaolntely  negative  any  raeli 
conchnion  as  that  sbe  waa  forcibly  ravlata- 
ed.  As  to  wbefhn  abe  was  w  not,  It  la 
umecessary  foe  us  to  tssscn  an  oidnlon;  It 
Ii  sufficient  to  say  tbat  tbe  teatimony  Intto- 
dnced  did  not  warrant  any  sach  codcIosIoq, 
ind  we  are  nnwllliDg  to  sanction  tbe  verdict 
Rtnmed  by  tbe  jury  In  tbla  cauae. 

Entertaining  tbe  vicnra  as  hweln  ei^ss- 
ed,  It  leanlta  In  tbe  condnaliHi  tbat  tbe 
jadgmmt  m  tbla  canae  abould  be  xeraaed, 
ind  It  la  ao  ndered.  All  concnr. 


MORROW  T.  PIKB  COUNTY. 
OSnprame  Oonrt  of  Missouri.  IHTision  No.  1. 
Jon*  IS,  190CE.) 

1.  CopwTTKs— Oo  wTRAora— Rtooiu>  BHTBim— 

SumciKROT. 

R«v.  8t  1889.  S  6759,  regnlrts  coon^  con- 
tracts to  be  In  writing,  and  subscribed  by  tbe 
^rtks  or  tbtir  duly- authorised  agents.  Section 
6700  teqnires  such  contracts  to  be  executed  In 
dnplicato,  and  one  copj  to  be  filed  witb  the 
clerk,  ^eld  that,  concealng  that  a  contract  en- 
tered  into  by  the  county  court  most  appear  on 
its  record.  It  la  not  necessary  tbat  tlu  rec<Mrd 
eotiy  thereof  est  forth  all  the  terms  of  tbe 
eoatiaeL  and  an  entry  vt  a  contract  redtiog 
the  empK^ment  of  an  attorney  In  a  certain  cose, 
desoibed  by  its  dtle,  to  defend  the  same  to 
final  detBrminstltsi  In  the  courts  of  last  reeort — 
dtt  eonpeniatlon  to  be  paid  ont  <rf  the  per- 
manent school  fund — ^is  sofflicient  to  make  the 
contract  Undlng  on  tbe  county*  ^tbout  redting 
the  details  thereof  as  shown  by  the  written 
ccntnet  drawn  up  in  dapUeate  betwean  Oe 
onmty  and  the  attom^. 

2.  Sana— SoHooz.  Puhd— Piononoa  aeainm 

ATTAOK— EZFEnSBB. 

Where  an  attorney  b  employed  by  a  count; 
ts  defend  against  an  attack  tm  the  oonntr 
pobUc  ■chool  fund  provided  for  by  Rev.  St. 
1899,  I  0624^  tlie  expenses  of  such  defense,  in- 
dadisg  the  psymait  of  the  attorney's  compen- 
Mtion,  should  be  borne  by  the  school  fund,  and 
not  by  the  general  conn^  revenue. 
8.  Sahb— CoMTEaoni— NscnHUTt  or  Bboobd 
Ehtet. 

A  contract  made  by  tibe  oonnty  court  for 
the  employment  of  an  attorney,  not  evidenced 
by  any  record  entry,  is  void. 
'  [Ed.  NotS' — For  cases  in  point,  see  vol.  13, 
Cent.  Dig.  Counties,  I  183.] 

4.  SAKB—GonTBaoiB  OR  Past  CoHsioBBaTion 
— Vauditt, 

A  contract  made  by  the  county  court  pro- 
Tiding  for  payment  of  fe«  to  an  attorney  "in 
consideration  of  services  rendered  and  to  be  ren- 
dered" Is  totally  void,  both  as  to  the  county  and 
the  attorney,  under  Rev.  St.  1899,  |  67S9,  pro- 
hlbitilng  counties  from  making  any  contract  ex- 
cept  upon  a  consideration  wholly  to  be  perform- 
ed aBbsequent  to  the  making  of  the  contract 

5.  iHTEBUrr  —  OOHMENCBUENT  OF  PEBIOD  — 

ConTineEm  Attobnbt'b  Fxz. 

Under  Rev.  St  1899, 1  3705,  providing  that 
when  money  Is  to  become  dne  under  a  written 
contract  and  no  rate  of  interest  is  provided,  in- 
terest runs  at  6  per  cent  from  the  time  the  mon- 
ey is  dn^  a  fee  owed  to  an  attorney  under  a 
vritten  contract  providing  for  the  payment  of 
the  fee  on  the  express  condition  oi  a  socceBS- 
tnl  defense  of  tbe  suit  in  tbe  circuit  court  and 
anj  other  court  to  whu:h  the  case  should  be  ap- 


pealed or  otherwise  taken,  becomes  due  on, 
and  bears  Intereet  from,  the  final  determination 
of  the  case  In  tbe  court  to  whidi  It  la  last  taken. 
61  AppEAi^InsumoisiiT  Jonoiani. 

The  fact  tbat  judgment  against  appellant 
li  for  too  amall  a  snm  Is  not  revmlble  error. 
7.  JuooMKim— RnBTBionoir. 

Where,  a  contract  for  the  unployment  of  an 
attorney  to  defmd  tbe  county  scnool  fond  pro- 
vides tor  the  payment  of  tbe  attorney  out  of 
that  fund,  a  Judgment  In  tbe  attorney's  favor 
on  tbe  ouitract  should  provide  for  its  satisfac- 
tion oat  ffiC  the  sdtiool  fund,  and  a  general  Judg- 
ment against  the  county  is  erroneoos. 

Appeal  floin  Orailt  Oooit;  Flke  Oonnty; 
David  H.  Bby,  jQdg& 

Action  by  JnUa  H.  Mrarow,  flKeenWx  <tf 
tbe  estate  <a  William  H.  M(»tow,  deeeaaed, 
agalnat  Pike  Oonnty.  From  ■  Judgment  for 
plaintiff,  defendant  appeala.  Modified  and  a^ 
firmed. 

John  W.  Jump,  Ball  ft  Sparrow,  B.  W. 
Major,  Geo.  W.  Smeraon,  and  J.  D.  Hostet- 
ter,  for  appellant.  N.  W.  Morrow,  Pearson  ft 
Pearson,  and  Demps^y  ft  McOlnnli,  tm  re- 
spondent 

LAMM,  J.  To  tbe  notable  and  marttlng 
embellishments  gracing  Pike  county  In  his- 
tory and  tradition,  In  story  as  well  aa  song, 
there  waa  added  a  spice  of  nnlaneness  in  a 
gift  by  tbe  General  Assembly  of  Missouri, 
by  an  act  approved  January  25,  1S17  (Laws 
1S4SA7,  p.  19^,  In  favcar  of  Watson  Sem- 
inary, there  slttiate,  In  tbe  form  of  flues  then 
In  the  treasury  of  tbe  county,  and  of  all 
moneys  thereafter  accruing  to  said  county 
by  way  of  fines,  penalties,  or  forfeitures — 
tbe  principal  to  be  kept  Intact  as  a  perma- 
nent fund,  and  tbe  accretions  of  interest  to 
be  used  for  tbe  current  purposes  of  eald  sem- 
inary, all  undor  tbe  supervision  of  tbe  county 
court — tbe  details  of  which  tbe  curious  noay 
find  dug  out  of  the  dust  of  the  past  and 
spread  of  record  by  tbis  court  in  Watson 
Seminary  v.  County  Court  of  Pike  County, 
149  Mo.  67,  fiO  S.  W.  880,  45  L.  R.  A.  675. 

In  1859  (Laws  185S^,  p.  46)  tbe  Legisla- 
ture repealed  so  much  of  tbe  act  of  1847  as 
diverted  said  fines,  penalties,  and  forfeitures 
from  tbe  school  fund  of  Pike  county,  and 
gave  tbem  aa  a  bounty  to  Watson  Seminary. 
Tbis  repealli^  act,  we  infer,  was  jwssiWy 
for  a  spell  Ignored  by  the  county  court,  as 
unconBtltutlooal.  In  1893,  however,  tbat 
court  refusing  longer  to  permit  such  diver- 
sion of  the  school  fund,  but  keeping  trace  of 
tbe  amount  of  fines,  penalties,  and  forfei- 
tures thereafter  accruing  in  a  fund  designated 
as  the  "Rejected  Fund,"  used  the  same  to 
swell  the  corpus  of  tbe  common  school  fund 
as  provided  In  tbe  Statutes  ai  Large.  There- 
upon sharp  litigation  spraug  up,  Watson  Sem- 
inary suing  out  a  writ  of  mandamus  against 
tbe  county  court  of  Pike  county;  seeking  by 
such  moving  writ  to  coerce  tbat  court  Into 
setting  aside  all  said  fines,  penalties,  and 
forfeitures  for  tbe  benefit  of  the  seminary's 
permanent  fund.  When  things  were  In  tbis 
fix,  on  tbe  3d  day  of  August,  iS&Q,  tbe  court 
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entered  Into  ft  contract  wltb  Wm.  H.  Mor- 
row, an  attorney  of  the  Pike  bar,  to  take 
care  of  the  Interest  of  the  coun^  public 
school  funds  Involved  In  that  snlt,  and  to 
assist  the  proeecuting  attcuiier  In  their  de- 
fense. The  order  made  In  the  premise!  Is 
as  follows: 

"It  Is  hereby  ordered  by  the  eonnty  conrt 
that  W.  H.  Morrow,  attorney  heretofore  In 
charge  of  the  defense  on  the  part  of  Pike 
county  In  the  suit  pending  against  It,  and 
prosecuted  by  Watson  Seminary  as  plaintiff 
In  mandamus  proceedings  in  the  circuit  conrt 
of  Pike  county,  be,  and  Is  hereby,  employed 
by  this  court,  pursuant  to  an  agreement  this 
day  entered  Into  with  him  by  the  court,  to 
defend  said  suit  to  a  final  determination 
tiiereof  In  the  court  or  courts  of  last  resort 
to  which  the  same  may  be  taken.  Com- 
pensation agreed  on  and  expenses  and  costs 
to  be  paid  out  of  permanent  school  fund." 

And  as  a  part  of  the  business  arrangement 
then  made  the  following  contemporaneous 
written  contract  was  executed; 

"State  of  Missouri,  County  of  Pike — as.: 
Connty  Court  of  said  County,  August  Term, 
1896.  In  consideration  of  services  to  be  ren- 
dered by  W.  H.  Morrow,  Attorney  at  Law,  in 
the  suit  or  action  now  pending  in  the  Circuit 
Conrt  of  Pike  county,  Missouri,  in  Watson 
Seminary,  Pi's  vs.  the  said  County  of  Pike 
and  the  Judges  thereof,  Derts,  by  mandamus 
to  compel  the  payments  therein  claimed,  the 
said  County  of  Pike,  by  and  through  Its 
County  Court,  In  regular  session  convened, 
agrees  and  obligates  Itself  to  pay  to  said  W. 
H.  Morrow  the  sum  of  twenty-flve  hundred 
dollars,  upon  the  express  condition,  however, 
that  said  Morrow  shall  successfully  defend 
said  syit  In  the  said  Circuit  Court  and  In  any 
other  court  or  courts  to  which  said  cause 
shall  be  appealed  or  otherwise  taken  pur- 
suant to  law;  and  the  said  W.  H.  Morrow 
agrees  and  obligates  himself  to  render  such 
services  as  Is  necessfiry,  according  to  the 
best  of  his  ability,  in  defending  said  suit  or 
action.  It  is  further  expressly  understood 
that  If  said  suit  or  action  be.  In  the  end  Judi- 
cially determined  in  favor  of  the  plaintiff 
therein  and  against  the  defendant  therein, 
then  this  obligation  to  be  void;  It  is  under- 
stood and  agreed,  however,  that  the  said 
County  of  Pike  is  to  advance  and  pay,  when 
required,  such  sum  or  sums  of  money  in  the 
defense  of  said  suit  necessat?  and  requisite 
to  pay  all  costs  and  expenses  of  court  fees 
and  printing  expenses  of  transcript  or  rec- 
ords and  briefs  prepared  in  said  cause  on  the 
part  of  defendant. 

"Made  in  dqplicate  and  signed  and  sealed 
this  Szd  day  of  August,  1896. 

•*J.  W.  McIIroy, 
"Presiding  Judge. 

«J.  R.  S.  McCune, 
"Associate  Judge. 

••Eugene  W.  Stark, 
"Associate  Judge. 

•TV.  H.  Morrow." 


In  pursuance  of  that  employment.  Morrow 
ably  and  fully  performed  his  part  of  the  con- 
tract, tried  the  case  nisi,  and  won  it  there, 
followed  it  to  this  court  on  appeal,  and  won  a 
crowning  victory  here  on  the  26th  day  of 
March,  1889.  149  Mo.  D7,  SO  S.  W.  880,  45  L. 
B.  A.  675.  This  court  decided  all  issues  in 
favor  of  the  county  court,  and,  by  holding 
the  repealing  act  constitutional,  released  the 
county  from  liability  for  fines,  penalties,  and 
forfeitares  accruing  after  1893,  designat- 
ed as  the  "Rejected  Fund,"  and  In  effect 
overturned  and  struck  to  the  ground  the  title 
of  Watson  Seminary  to  all  that  portion  of  the 
permanent  fund  thereof  remaining  In  tbe 
hands  of  the  court,  and  which  had  accrued 
prior  to  1893  from  such  fines,  penalties,  and 
forfeitures  after  the  repealing  act  aforesaid 
— the  amount  involved,  by  and  large,  being 
many  thousands  of  dollars. 

While  this  litigation  was  running  Its  oonrse, 
on  the  9th  day  of  February,  1808^  Morrow 
and  the  Judges  of  the  coun^  court  under- 
took to  make  a  new  agreement.  The  material 
alteration  from  the  original  contract  consist- 
ed In  a  provision  that  wtiile,  as  In  the  orig- 
inal contract.  Morrow  was  to  be  paid  nothing 
if  the  litigation  was  adverse,  he  was  to  be 
paid  $1,250  out  of  the  rejected  fund  and  $1,250 
out  of  the  permanent  fund  in  case  of  success 
as  to  both  funds,  but  only  $1,250  In  case  of 
Success  as  to  one  fund;  and  the  original  con- 
tract was.  In  set  terms,  abrogated.  This  new 
arrangement  also  referred  to  past  as  well  as 
future  services  as  the  consideration  on  Mor- 
row's part,  but  It  was  not  spread  of  record, 
nor  was  any  order  made  of  record  authoriz- 
ing it  to  be  made,  or  referring  to  it;  and  it  Is 
only  evidenced  by  a  written  memorandum 
signed  by  tiie  Judges  and  Mr.  Morrow. 

Some  four  months — to  be  exact,  on  August 
9,  1899— after  the  opinion  of  this  court  In  the 
mandamus  case  was  handed  down,  the  county 
court  issued  its  warrant  in  favor  of  Morrow 
for  $1,250,  to  be  paid  "out  of  any  money  in 
the  treasury  appropriated  for  any  ordinary 
county  expenses  or  rejected  Watson  fund," 
and  this  warrant  was  cashed  by  him.  He 
then  applied  for  $1,250  more  to  be  paid  blm 
out  of  the  permanent  fund  "as  per  contract," 
but  nothing  was  done  beyond  filing  the  claim 
with  the  county  clerk,  and  shortly  thereaft» 
he  died.  Refusing  to  settle  with  hia  widow 
as  executrix,  she  sued  the  county  on  tbe 
modified  contract  Presumably  ascertaining 
that  tbe  county  court  had  failed  to  make 
any  record  of  the  last  so-called  contract,  and 
defendant  by  answer  denying  the  contract 
counted  on,  she  dismissed  that  suit,  and 
brought  the  present  one,  for  $2,500  and  In- 
terest after  March  28,  1899,  counting  on  the 
original  contract 

On  a  trial  to  the  court  sitting  as  a  Jury, 
the  foregoing  facts  appeared;  and  it  was 
shown,  moreover,  that,  after  the  final  dl»- 
posltlon  of  tbe  mandamus  case,  counsel  for 
Watson  Seminary  shrewdly  concdTed  tlie 
notion  of  making  such  a  show     farther  Ut- 
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Igttion  u  would  force  some  compromise  In 
retard  to  the  permanent  fund  accmlng  from 
fines  prior  to  1883.  AccorOlnffly  they  ap- 
peared before  the  county  court  of  Pike  coun- 
t7,  wttb  Uorrow  present;  and  songht  a  com- 
promise; contending  that  the  force  of  the 
fOTDier  adjudication  was  spent  npon  tbe  re- 
jected fond  alone.  Per  contra.  Morrow  con- 
tended that  the  effect  of  the  oidnlon  was  to 
destroy  the  right  of  Wateon  Seminary  to  any 
lines,  pCTSltlea,  or  forf^tnres  accruing  after 
the  r^)eallng  act,  and  hence  all  poiUcrn  of 
said  accumulation  nominally  set  apart  to  the 
permanent  fund  of  Watson  Seminary  prior 
to  18D3  became  by  Tlrtne  of  the  decision  of 
tUs  court,  a  part  of  the  ctMumon  school  fund 
of  PfkB  county.  The  county  court  took  Moz^ 
row's  Tlew,  and  refused  to  compromlseb 
8abaeqa«tly,  and  after  Uorrow'a  death  a 
idt  was  brought  to  give  color  of  claim  to 
a  ccHnpromlse;  and  the  court,  as  then  con- 
stituted, bought  Its  peace  by  making  some 
settlement  the  character  of  which  does  not 
appear  In  the  record,  but  of  a  trivial  aort, 
as  contended  ore  tNian  by  counsel. 

The  trial  below  resulted  on  the  16th  day  of 
NoTembOT,  1002,  In  a  general  Judgment  for 
the  executrix  In  the  sum  of  yi,B68.61  gainst 
the  county,  and  to  reverse  that  Judgment 
Pike  county  appeals^  after  the  nrnventlonal 
preparatory  steps. 

Sundry  contentions  were  made  below,  and 
exceptl<mB  saved,  wbldi  are  sifted  out  and 
now  abandoned;  the  fbllowlng  alone  remain- 
ing for  our  conslderatlm:  First,  appellant 
afted  and  was  refused  a  mandatcry  Instruc- 
tion, and  Iralsts  here  that  it  should  have  been 
^ven,  because,  it  says,  the  original  contract 
was  Invalid,  in  tiiat  the  record  entry  per- 
taining thereto  was  not  'liroad  enoi^ji,"  and 
did  not  contain  the  terms  of  the  contract  and 
in  that  the  nld  eutry  shows  that  the  attor^ 
ney^  fees  were  to  be  paid  ont  of  the  penna- 
nent  school  fund;  second,  .because,  altliougb 
the  second  contnct  was  void  as  to  the  coun- 
ty, yet  it  was  binding  upon  Ur.  Mottow,  had 
been  acted  upon  by  him,  and  by  Its  terms  it 
superseded  the  <^glnal  contract  now  sued 
upon ;  third,  because  the  verdict  is  excessive. 
In  that  ttia  court  erred  In  computing- the  In- 
terest. Of  these,  seriatim. 

1.  It  will  be  seen  that  the  original  ctmtract 
Is  assailed  only  because  the  record  entry  Is 
not  *%road  mongh,"  and  does  not  set  forth 
all  the  terms  of  tiie  contract,  and  because 
thovby  Morrow's  cwnpoiBatlon  was  to  come 
out  of  the  permanent  school  fund.  This  oon^ 
tract  is  not  attacked  by  the  county  or  Its 
learned  counsd  because  of  any  Inhovnt  or 
statutory  lad:  ai  power  in  the  county  court 
to  make  a  oontract  employing  an  assistant 
attorney.  The  power  of  the  court  to  contract 
bdng  ctmceded,  we  are  relieved  from  the 
necesatty  of  examining  into  the  right  of  a 
Missouri  county  court  to  make  a  contract  for 
an  attorney  to  asdst  its  prosecuting  attorney 
tai  dvU  business,  and  at  construing  and  ap- 
plying sections  4951.  5008,  Ber.  St  1889,  and 


of  considering  those  cases  construing  the  leg- 
islative enactment  tl>w8  iSns,  p.  1$  aKnror- 
ed  Mandi  11,  187S,  giving  all  county  courts 
authority  to  hire  lawyers,  but  which  was  re-  ' 
pealed  by  not  beliv  included  In  the  Revised 
Statutes  of  1879  (Butlw  v.  Sullivan  County, 
108  Mo.  6S9,  18  8.  W.  1142),  and  upon  which 
enactment  the  decisions  In  Thrasher  v. 
Gre«ie  Oouuty,  87  Mo.  419,  and  Thraahn  v. 
Qreene  Counly,  105  Mo.  244,  16  S.  W.  955, 
were  based,  and  which  cases  were  cited  as 
authmlly  tor  the  holding  in  Beynolda  v.l. 
Clark  County,  162  Mo.  080,  68  S.  W.  882,  aU 
of  which  cases  are  suits  i«alnst  counties  on 
contracts  of  onployment  by  attorneys  for 
services. 

Attending,  then,  to  the  assignments  of  ot- 
ror  in  this  behalf  presented  for  our  condder- 
atlon,  and  construing  the  statute  relating  to 
conn^  coDtracts  (section  67B9,  Bev.  St  1889), 
It  will  be  seen  that  a  contract  made  1^^  the 
county  court  must  be  In  writing,  and  must  be 
made  upon  a  consideration  wholly  to  be  per- 
formed or  executed  subsequent  to  the  making 
of  the  contract  This  statute  does  not  re- 
quire the  contract,  when  made,  to  be  spread 
of  record,  but  its  spirit  seems  to  be  <rf)served 
if  the  action  of  the  court  be  evidenced  by  a 
record  that  in  some  apt  way  refers  to  the  sub- 
Ject-mattof  of  the  written  contract  executed 
In  pursuance  thereot  So  that,  if  It  be  con- 
ceded that  the  action  of  the  county  court 
must  appear  by  Its  record  (Biley  v.  Pettis 
County,  96  Ma  Sl^  9  S.  W.  906;  Johnson 
County  V.  Wood,  84  Mo.  48d),  yet  the  execu- 
tion of  the  contract  by  Morrow  could  not  be 
proved  by  an  ex  parte  record,  but  must  ap- 
pear from  his  own  act  in  signing  the  written 
contract  Taking  the  scope  and  purport  oC 
tiiat  statute  Into  cmialderation,  no  reason  Is 
appar«it  to  us  why  tiie  whole  contract  should 
be  spread  of  record  In  the  absence  of  npress 
provision  requlrii^  It  The  record  entry 
ought  properly,  as  tills  one  does,  to  Identify 
the  subject-matter  &t  the  contract  and  give 
the  outllneB  of  It  but  It  would  certainly  be  a 
vain  and  useless  thing  to  copy  the  whole  con- 
tract upon  tiie  record.  The  statute  (secticm 
6700)  provides  that  tiie  contract  should  be 
executed  In  duplicate,  and  one  copy  filed  with 
tbe  derk,  and  the  otiur  Is  Intended,  presum- 
ably, for  the  opposite  party ;  and  the  <^Ject 
to  be  subserved  this  inrorlalon  seems  to 
preclude  tbe  necessity  of  recording  the  con- 
tract itself,  or  all  of  Its  provisions.  In  this 
case  the  record  entry  shows  a  suit  was  pend- 
ing against  the  county,  the  character  and 
style  of  the  suit  and  1^  whom  prosecuted,  and 
In  what  court  It  Is  not  iffetended  that  there 
were  two  or  more  suits  pending,  and  the  ref- 
ermce  to  the  suit  as  a  mandamus  suit  and  to 
the  court  In  which  it  was  pending  was  a  suf- 
ficient Identification  of  the  subject-matter.  It 
Is  said  therein  that  Morrow  contracted  to  de- 
fftnd  the  suit  Into  the  courts  of  last  resort 
and  what  more  was  necessary  for  tlie  sensi- 
ble and  wderly  transaction  of  the  county 
business?  To  our  mind,  the  objection  that 
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tbe  entry  was  not  broad  enough  la  without 
merit 

Bnt  tbe  further  contention  la  made  under 
ithla  bead  that  the  entry  abowa  Bfr.  Morrow's 
cwnpenaatlon  was  to  be  paid  out  of  the 
manoit  achool  fond,  and  that  th^'fore  the 
contract  was  inTalld.  It  will  be  seen  that 
the  written  contract  does  not  provide  what 
fund  Mr.  Morrow's  compensation  should  be 
paid  from,  but  aucb  fond  Is  wholly  left  ta  bet 
r^^ated  by  the  appllcatlim  of  correct  prin- 
ciples of  law.  The  county  court,  however, 
did  order  that  It  should  be  paid  out  of  the 
"permanent  school  fond";  thereby  meaning 
elthw  the  "county  public  school  fund"  re- 
fttred  to  in  Rev.  St  1899,  {  G824,  or  meaning 
tbe  account  which  was  carried  on  the  counQr 
booka  as  the  "permanent  fund"  of  Watson 
Seminary.  It  matters  Uttle  which  fund  was 
r^ierred  to,  for  tb^  are  precisely  tbe  same 
In  contemplation  of  law ;  1.  e.,  tbe  permanent 
fond  of  Watson  Seminary,  held  by  tbe  coun- 
ty, which  resulted  from  fines,  penalties,  and 
forfeitures  since  the  repealli^  act  of  1859 
aforeeald,  became  ipso  facto  and  eo  Inatantl 
by  that  repeal  a  part  of  the  public  coun- 
ty school  fund.  The  county  court  pt<i^ly 
placed  the  burden  of  protecting  thla  fond  np- 
on  the  fond  Itself,  and  thla  arises  ttom  the 
following  propositions:  The  public  school 
fond  does  not  b^ong  to  the  county  in  a  tech- 
nical sense.  It  is  a  trust  fund,  and  the  coun- 
ty court  is  mer^  a  trustee  to  cany  out  the 
policy  defined  by  the  lawmaking  power  In  re- 
lation to  the  fund.  Ray  County  v.  BenUey, 
49  Mo.,  loa  dt  242.  It  may  not  divert  the 
general  county  revenue  to  Its  protection,  and, 
on  the  other  hand,  it  cannot  apply  tbe  sdwol 
fund  to  the  payment  of  ordinary  county 
debts.  Knox  Ooonty  v.  Hnnolt.  110  Mo.,  loc 
clt  75,  19  S.  W.  628.  But  it  is  fundamental 
that,  conceding  the  right  to  make  the  con- 
tract In  qnestlcni,  the  burden  of  protecting 
the  trust  fond  ahonld  fall  upon  the  fond  it- 
aalf,  on  well-recognized  equitable  principles. 
And  BO  it  has  been  held  1^  this  court  For 
example.  Township  Board  of  Education  t. 
Boyd  et  aL.  58  Mo.  279.  was  a  case  of  this 
sort  The  Martins  purchased  a  school  sec- 
tion In  Washlngtcm  county,  and  gave  their 
note,  which  remained  unpaid;  and  the  coun- 
ty court  claimed  waste  upw  the  land,  and, 
demanding  additional  security,  obtained  an 
ln]tmcti<m  against  the  Martina,  and  two  of 
the  justioea  of  tbe  county  court  (Boyd  and 
Johnson)  signed  the  Injunction  bond.  The  In- 
junction being  dissolved,  ]udgm»it  was  ob- 
tained against  Justice  Boyd,  as  surety  on  the 
injunction  bond.  In  a  certain  sum  of  mon^, 
which  be  iMld.  Whereupon  the  county  court, 
by  its  order  on  the  county  treasurer,  relm- 
borsed  him  out  of  the  funds  pertaining  to  tbe 
school  township.  Rotors,  constltating  the 
board  of  education,  tbereopon  dmanded  an 
order  directing  the  treasurer  to  reimburse 
their  township  school  fund,  thus  depleted,  out 
of  tbe  county  treasury,  In  the  sum  so  paid  to 


Boyd.  On  refusal  of  the  court  ao  to  do,  a 
mandamus  was  sued  out  which  being  refused, 
below,  an  appeal  was  taken  here,  and  the 
Judgmoit  waa  affirmed  on  the  ground  that 
"the  unreasoning  procedure  by  mandamus  la 
unfitted  to  solve"  a  case  so  full  of  doubt. 
Whereupon  another  suit  was  instituted,  in 
the  name  of  Washington  county,  to  recover 
the  sum  of  money  so  paid  from  the  members 
of  said  county  court  Wa8bingt<Hi  County 
Boyd,  64  Mo.  179.  And  it  waa  held  that  the 
plaintiff  could  not  recover.  It  was  said, 
among  other  things,  that  tbe  court  was  a  mere 
ageut  of  the  state  for  tbe  managemaat  of  a 
trust  and  that:  "It  is  authorized  to  sell 
lands,  to  lease  them,  to  receive  and  sue  for 
the  pnrdiase  money,  and.  If  there  be  danger 
of  loss  of  a  debt  contracted  for  tbe  purcliase 
of  these  lands,  the  court  we  think,  might  re- 
sent to  those  extraordinary  remedies  provid- 
ed for  creditors  generally.  It  might  sue  by 
attachment;  and.  If  the  purchaser  is  strip- 
ping tbe  land  of  its  timber,  and  thereby  en- 
dangering tbe  security  for  the  debt  must  the 
agent  of  the  state  stand  by  and  witness  this 
spoliation,  and  trust  to  tbe  criminal  law  to 
indemnify  the  township  by  tbe  fine  Imposed 
against  persons  committing  tbe  waste  on  such 
lands?  Five  hundred  dollars  Is  the  ^treme 
penalty,  while  tbe  timber  deatroyed  ml^t  be 
worth  five  times  that  amount  As  careful 
and  hoDcst  agents,  they  will  guard  the  inter- 
ests  of  their  principal  as  if  tbe  property  were 
their  own ;  and,  as  long  as  they  are  actuated 
by  an  honest  purpose  to  adbsarve  that  inter- 
est to  bxM  that  they  mast  answn,  ont  of 
their  own  means,  fbr  any  coste  or  expenses 
honestly  Incurred  in  the  endeavor  to  protect 
that  interest  would  tend  far  more  to  Jeop* 
ardise  these  funds,  than  to  hold  them  entitled 
to  ronnneratton  for  such  outlays  when  tb^ 
have  been  Judiciously  and  honestly  made" 
It  was  held  fDrtbermore  that  the  mon^  paid 
ont  by  B(^  tfbonld  have  beea  repBid  him, 
and  that  it  waa  properly  repaid,  and  that;  It 
it  had  not  been  repaid,  bib  coold  have  soed, 
and  recoTwed  it  from  the  sdiool  fund  of  the 
township  Interested  in  that  partlcolar  fond. 

The  direction  of  tbe  county  court  in  tbe 
entry  complained  of  that  tbe  expense  of  pte- 
serving  the  Int^rlty  of  the  school  fund 
in  trust  should  be  placed  as  a  burden  iqxm 
tbe  fund  itself.  Instead  of  making  tbe  con- 
tract lUegal,  In  oar  <n)lnion,  placed  tlie  bar- 
den  directly  where  it  belonged;  and,  bad 
that  provision  beea  in  the  wrltteo  m^noran* 
dnm  signed  Morrow,  it  woold  not  bava 
rendered  the  omtract  invalid. 

2.  Bnt  It  is  said  tbat  tbe  second  cratract 
made  in  February,  1888,  while  void  as  to  tbs 
county,  is  binding  iqxHt  Mr.  Mmrow.  Ibat 
tbe  second  contract  Is  void  in  toto  appears 
from  two  pnqrasittons.  One  propositton  Is 
that  tbne  is  no  recwd  entry  evltaidnc  0m 
action  of  tbe  county  coort  Tbe  other  prop* 
osltion  is  that  in  the  teeth  of  section  BTSDi 
Rev.  St  1880,  the  contract  waa  not  made  upon 
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t  cmtfdmtlfla  whalOj  to  be  perfwmed  or 
ezeented  nbieqiMiit  to  the  making  of  tbe  con- 
tract, birt  oamtn  In  let  terms  that  it  Is 
made  **ln  conaldafttlon  of  aerrioea  rendered 
and  to  be  rendoed  by  W.  H.  Wmaw,'*  eta. 
In  Qie  Watson  school  fond  matter.  It  will 
be  noted  that  Mr.  Morrow  bad  bean  In  ttw 
cmplor  of  the  oonntT  ooort  for  a  year  and 
tlx  months.  In  and  about  the  matter  in  band, 
at  the  time  the  seetmd  contract  was  made. 
We  are  refSKred  to  no  ]vlnc^le  of  law  that 
renders  a  void  contract  between  two  persons 
capable  of  coDtractlng,  and  not  performed, 
void  aa  to  one^  and  mftwceable  as  to  tbe  oth- 
er. Tbe  new  omtxact  ateogated  in  terms  the 
finmer  contract,  and  we  are  wked  to  dTe 
ittect  to  that  provision  in  tbe  new  cootract 
and,  bavins  done  so,  to  bold  that  tbe  contract 
has  no  forther  efficacy,  so  far  as  Pike  county 
Is  oiracamed.  Such  cmclosloii.  It  seems  to 
me,  would  be  a  solecdsm  in  the  law.  A  con- 
tract la  a  Conn  Cotblddm  by  law  la  absolute- 
ly nrtd— in  other  worda,  la  of  no  legal  effect 
—and  all  its  iworialons  are  affllctod  with  the 
same  vice;  and  courts  would  not  be  so  imfalr 
and  unjust  as  to  pkk  and  cbooae  betweoi  flie 
partlea  to  anch  contract  end  enftnoe  it  as  to 
cne^  and  not  as  to  anotbar.  Tbe  second  cm- 
tentlMk  of  appellant  la  thmfwe  disallowed. 

8.  Tbe  next  aeslgmnent  of  fma  Is  tbat  tbe 
TCfldlct  is  eneaive;  No  mpren  time  is  mco- 
tkmed  In  Uie  contract  when  this  fee  became 
dua  It  is  payable  on  cmditlon  of  poform- 
Ing  certain  services,  and  the  law  will  read 
into  tbe  contract  tbat  tbB  amount  became  due 
when  the  services  were  rendoed.  Those 
services  were  consummated  when  tbe  final 
decision  was  nsidowd  bt  the  mandamus  case 
in  UdB  court  TMa,  under  the  showing  made 
in  flie  record,  was  on  the  28th  day  of  March, 
ISDOl  Wiien  moneys  la  to  become  due  nndw 
a  written  contract  and  no  rate  of  Interest  is 
iwovided,  tbe  Intneat  runs  at  6  per  cent  tnm 
the  date  flie  money  Is  due.  Rev.  8t  18M.  i 
4708.  Tbe  circuit  court  gave  judgment  for 
«l,SB8.ei:  tbuB  allowing  $806.81  aa  accrued 
interest  up  to  tbe  date  of  Jodgmoit  Novem- 
ber Ifi,  1902.  Computing  tbe  intseat  on  tbe 
principal  aum  of  92,500  from  March  28.  1889. 
19  to  the  date  of  tbe  paymmt  on  August  9, 
1890^  and  crediting  the  payment  of  $1,200. 
and  computing  Interest  on  the  ranalndor  un- 
til tin  date  of  Jodgmoit  shom  tbe  amount 
for  which  judgment  should  have  been  given 
on  tbe  ISth  day  of  November,  1002,  to  be  It- 
fieOJM.  So  that  tbe  judgment  was  for  too 
Uttle^  rather  tiian  tat  too  much;  but  aa  ttils 
is  an  error  in  appdlants  favor,  the  cause 
«aiuM)t  be  remrsed  on  that  account 

Tbe  judgment,  howevw,  la  flrraneous  in 
fmn.  aa  It  la  a  general  judgmmt  against 
Pfka  county,  instead  of  bdng  a  judgment  to 
be  paid  out  of  tbe  public  school  fond  of  the 
eounty  benefltad  by  tiie  serrtosB  of  Mr.  Mor^ 
row.  It  la  aeew^Ungly  modified  so  as  to  be 
aatlafled  out  d  the  pTopet  aebool  fund,  and, 
as  modified,  to  affirmed.  All  concur,  except 
MABBHATJ^      not  sitting. 


BLUNDBLL  v.  WILLIAM  A.  MIUJSB  BLB- 
VATOR  MPG.  00. 

(Supreme  Oourt  of  Missouri,  Division  No.  1. 
Jane  16,  190S.) 

1.  Mastbb  ahd  SiBVAirt— MAem's  Duty— 
Bus  Appuajvobb. 

A  master  most  fomUi  reasonably  safe  ap- 
pliances, considering  the  character  of  the  won, 
bat  they  need  not  necessarily  be  tbe  latest  or 
bwt 

(Bd.  Note.— For  castts  In  poht  >ee  vtA.  84, 
Gent  Dig.  Master  and  Servant  11 172, 178, 180- 
192.] 

2.  BAn—ASBDlCFTIOH  OT  RUK. 

A  servant  asBoniea  the  risks  tbat  ordlBarily 
and  oBuallv  are  incident  to  tba  boslneas  being 
conducted  by  tbe  master. 

[Ed.  Note. — Vor  cases  In  point  we  voL  84» 
Gent.  Dig.  Mastw  and  Servant  H  088,  60a] 

8.  Sahs— Risk  or  MASiaa'a  NaouoiiKa. 
The  risks  sssumed  by  a  servant  do  not  in- 

dade  subseqaent  neglisence  of  tbe  master. 

[Ed.  Note. — For  cases  In  point,  nee  vol.  S4, 
Cent  Dig.  Master  and  Servant  I  Ml*] 

4.  Saub— KnowLEDOB  or  Daitoeb. 

Where  a  master  fails  to  furnish  safto  ap- 
^ances,  ud  the  servant  knows,  or  by  ordinary 
care  oonld  know,  that  the  appliances  are  not 
reasonably  safei  ne  is  not  obliged  to  refuse  to 
use  them  or  quit  the  service,  If  he  reasonably  be- 
lieves that  by  the  exercise  u  proper  care  he  can 
safely  use  the  appliances. 

[Ed.  Note.— For  eases  in  point  see  vol.  B4, 
Cent  Dig.  Master  and  Servant  H  674^^192.] 

5.  SAHB— OBVXOnSLT  DAnOEBOUS  Apfliakob. 

Where  an  appliance  furnished  a  servant 
is  obviously  so  dangerous  tbat  no  reasonably 
prudent  man  would  try  to  use  It  or  if  the  dan- 
ger threatens  immediate  injoir,  the  nse  of  the 
appliance  is  contributory  Deglifcnce. 

[Ed.  Note.— For  casea  U  point,  see  v(^  84, 
Cent  Dig.  Master  and  Servsnt  1 708.] 

6.  Samb— Inbuitzcibnt  Fobob  roB  Wobk. 

Where  plaintiff  was  employed  by  defendant 
to  erect  an  elevator  in  tbe  tatter's  building,  and 
before  goios  to  work  he  asked  tot  a  helper,  but 
was  told  that  one  could  not  be  fnmlshed  him 
until  the  afternoon,  and  tbe  manner  of  doing 
tbe  work  was  left  entirely  to  plaintiff,  who  was 
an  expert  he  assumed  the  risk  of  doing  tbe 
work  wlthoot  a  helper. 

[Ed.  Note.— Fw  cases  hi  pohit,  see  vtd.  84, 
Cent  Dig.  Master  and  Servant  i  o06.] 

7.  Saub— Apfliarces— Evidence. 

Where  plaintiff,  on  going  to  work  to  put 
in  an  elevator  for  defendant  in  the  latter's 
building,  found  a  ladder  lying  close  to  the  ma- 
terials which  Were  to  be  used  In  the  constme- 
tion  of  tbe  elevator,  but  it  was  not  shown  who 
put  it  there  m  to  whom  it  belonged,  there  was  no 
showing  tiiat  the  ladder  was  one  of  the  appli- 
ances which  the  master  had  furnished. 

8.  Sahb— Safe  AppUAKcks— Laodsbs. 

It  was  not  n^Iisence  for  a  master  to  fail 
to  provide  a  laddn-  with  prongs  or  safe^  hooks 
at  the  bottooi,  though  Uw  ladder  was  to  stand 
oa  a  granitoid  floor. 

Appeal  from  St  Louia  Olrcuit  Oourt;  Bo- 
ratio  D.  Wood.  Judge. 

Action  by  William  H.  Blnndell  against  the 
William  A.  Miller  Elevator  Manufacturing 
C(nnpany.  From  a  judgment  In  favor  of  de- 
fendant plaintifl  appeals.  Afbrmed. 

Wm.  EL  Oloptra,  for  anMllent  Thoa.  O. 
Rutledge  and  Seddon  A  Holland*  for  ravood* 
ent 
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MABSHALU  X  Tbta  la  an  action  tor 
000  damages  for  personal  Injuries  allcf^  to 
have  been  received  by  the  plaintiff  on  tbe 
17th  ctf  Hay.  1899,  while  In  the  employ  of 
the  defaidant,  and  engaged  in  the  work  of 
erecting  a  hand-car  fttight  elerator  In  a 
building  (Nol  21  South  Third  street)  In  the 
city  of  St  Louts.  At  the  dose  of  the  plain- 
tllFB  case  the  court  sustained  a  demurrer  to 
the  evidence.  The  plaintiff  tocft  a  nousnlt, 
with  leave,  and,  after  ^oper  s^jii^  appealed 
to  this  court 

The  Issnes. 

The  petition  states  that  the  defendant  is  a 
domestic  corporatlim,  and  that  on  the  17th 
of  May,  1899;  the  plaintiff  was  onplcg'ed  by 
the  defendant  to  erect  an  elevator  In  a  bnlld- 
Ing  on  the  west  side  of  Third  street  In  the 
dty  St  Louis;  that,  In  order  to  properly 
do  the  woilE,  It  was  necessary  for  the  plain- 
tut  to  aficoid  a  ladder  from  the  basement 
to  tiie  second  (first)  floor;  that  be  requested 
the  defendant  to  fnmlsh  him  the  usual  and 
necessary  laborers  ot  helpmi  to  assist  him, 
together  with  necessary  tools  and  appliances, 
but  that  def«adant  "willfully,  carelessly,  and 
n^llgently  faUed  either  to  furnish  said  help- 
er, or  to  fnmlsh  him  with  the  necessary  and 
proper  tools  and  appliances  to  mable  him  to 
Iffoperly  and  safely  do  said  work,  in  this: 
that  the  ladder  famished  by  defendant  and 
which  he  was  directed  to  use  and  did  use, 
was  not  so  constructed  as  to  prevent  it  from 
sllppliv  or  giving  way  when  placed  upon  a 
granitoid  flooring,  w  any  smooth  surface; 
that  In  doing  the  work,  he  ascended  the  lad- 
dw,  resting  the  base  thereof  on  the  granitoid 
floor  of  the  basement;  that  the  ladder  slipped 
and  fell,"  and  he  sustained  the  Injuries  com- 
plained of.  The  answer  Is  a  general  denial, 
with  a  plea  of  contributory  n^llgence  and  of 
assumption  of  risk. 

The  case  made  Is  this:  The  plaintiff  was 
engaged  In  the  bnslness  of  cMistructlng  ele- 
vators, or,  vame  properly  speaking,  doing  the 
millwright  woork  In  the  erection  and  congtruc- 
tlon  of  elevators.  He  had  been  engaged  In 
that  business  about  3S  years,  and  prior  to 
the  accident  had  worked  tat  the  defendant 
•  many  times,  and  also  for  othw  persons  and 
companies  that  were  ragaged  In  such  busi- 
ness. The  day  before  the  accident  he  applied 
to  tbe  defendant  for  work,  and  was  told  that 
he  would  be  anployed  the  next  morning. 
Accordingly,  on  the  next  monrlng,  when  he 
presented  himself  for  work,  he  was  employed 
to  put  up  a  hand-car  firelght  elevator  In  the 
buUdlng  No.  21  South  Tbbra  street  Said 
elevator  was  to  extend  from  the  basement 
to  the  first  floor,  a  distance  of  10  feet  When 
employed,  one  of  tbe  officers  said  to  him: 
"Pick  up  your  tools,  and  come  with  me,  and 
put  up  a  hand-car  elevator."  Accordingly 
the  plolntlff  went  to  his  tool  chest  and  picked 
up  such  tools  as  he  thought  be  would  need, 
and  then  asked  where  the  hdper  was.  The 
ofllcer  answered:  "Well,  th^  are  busy  just 


now,  and  I  cant  let  you  have  a  man  until 
nocm  time."  The  officer  of  the  defendant 
then  accmupanled  the  plaintiff  to  the  build- 
ing, and  pointed  ont  to  him  some  materials 
that  wve  lying  on  the  floor  of  the  building 
and  told  him  to  go  ahead  and  pnt  up  the 
guldeposts  that  run  on  each  side  of  the  plat- 
form, and  he  would  send  a  man  to  help  him 
at  tbe  heavlo*  work  upstairs.  The  hatchway 
had  not  hem  completed  by  the  carpenters 
who  were  engaged  In  the  construction  of  tb& 
building,  and  the  plaintiff  flrst  proceeded  to 
complete  tbe  batdiway  in  tbe  floor  of  tbe 
flrst  story  for  the  elevator.  After  so  doli^ 
he  went  Into  tb»  cellar,  tbe  floor  of  which 
was  made  of  granitoid.  He  made  a  hole 
through  the  granitoid  for  one  of  the  posts  te 
rest  In,  and  set  up  the  poet  He  thai  went 
up  to  the  flrst  floor  of  the  building,  and  fionnd 
a  ladder  12  feet  long,  which  was  Ijing  with, 
or  in  close  proximity  to^  the  materlala  in- 
tended to  be  used  In  the  constmctlon  of  the 
elevator.  He  placed  this  laMer  In  tbe  hatdi- 
way;  the  lower  aid  resting  on  the  granitoid 
fi^r  of  the  basement  and  the  upper  end 
ext«idlng  above  the  floor  of  the  flrst  story. 
The  end  of  the  ladder  whlcdi  rested  on  tbe 
granitoid  was  rounded.  The  plaintiff  ttien 
get  onto  the  ladder  tm  the  purpose  of  ccnu- 
pletlng  the  work  of  setting  up  the  gnldepost 
and  while  so  engaged  the  laddtf  sllppedr  and 
he  fell  and  was  Injured.  Respecting  the  lad- 
der, tile  only  testimony  in  the  case  Is  tliat 
of  the  plaintiff  himself  who  testifled  as  fol- 
lows: "Question.  Now,  you  dont  know  whom 
tbiB  ladder  belonged  to,  do  yoat  Answw.  I 
don't  know.  It  was  lying  there  with  the  ele- 
vator msterlaL  That  is  all  Z  know  about  It 
Mr.  Hat^man  told  me  that  was  the  materia) 
I  was  to  use,  and  the  laddear  was  lying  tiierft 
Z  supposed  it  belmiged  to  Mr.  Bfiller,  but  I 
wasnt  sure  about  It  and  dont  know  now 
who  it  beloi^ed  taK  Question.  And  you  took 
this  ladder  and  put  it  down  to  the  tnsemmt 
floor?  Answer.  Tes,  sir.  Question.  The  lad- 
der Itself  was  perfectly  sound,  was  ItT  An- 
Bww,  Zt  looked  to  me  to  be  sound;  yes,  air. 
Question.  Was  it  sound?  Answer.  From  all 
appearances,  it  was  sound.**  The  plaintiff 
says  he  placed  the  foot  of  tbe  ladder  at  a 
distance  of  about  2%  or  8  feet  from  the  wall; 
that  the  reason  the  laddra*  slipped  vres  be- 
cause It  was  not  equipped  with  prongs. 
"Question.  Now,  when  you  pitted  this  lad- 
der up  and  ttxk  it  down  Ihere^  yon  saw, 
didn't  you,  that  there  was  no  fastmlngs  or 
siqrtblng  of  tiiat  kind  on  the  bottom  of  It? 
Answer.  There  was  no  Irtm.  on  the  bottom  ot 
It  Question.  Ton  saw  that  yourself?  An- 
swer. Yes,  str."  The  plaintiff  farther  testi- 
fled that  he  was  familiar  with  the  use  of 
ladders,  and  understood  how  to  handle  them. 
He  further  testifled  that  at  no  time  prlw, 
when  he  bad  worked  tor  the  defoidant  bad 
the  defendant  ever  used  w  furnished  a  lad- 
der with  a  prong  or  fastening  attadied  thore- 
to,  to  keep  it  from  Bltpplng.  Tbo  testimony 
showed  that  the  bulling  in  wbldt  the  ate- 


Digitized  by  Google 


UoJ  BIiUNDELL  T.  WILLIAM  A.  HILLEB  BLJGVATOB  ICFG.  OO,  106 


rator  was  to  be  constnictod  waa  Id  process 
of  omstnictloii,  and  that  there  wwe  other 
men  and  carpenters  engaged  in  doing  other 
work  on  the  bnildlng;  aome  ot  them  making 
the  staircase  between  the  first  floor  and  the 
basement. 

Tbe  graTamen  of  tibe  plaintiff's  case  Is  that 
tbe  defmdant  wlllfally,  careleaaly,  and  neg- 
Ugently  failed  to  fornish  the  plaintiff  with 
s  helper,  and  likewise  famished  blm  with  a 
Iadd«  that  waa  not  so  ccmstmcted  as  to  pre- 
Tut  It  from  Bllpplng  when  one  end  thereof 
was  placed  opon  a  granitcM  floor. 

Tlie  learned  connsel  fbr  the  parties  hereto 
have  collated  a  great  number  of  dedJdons  of 
the  ODorta  of  thla  and  other  states  bearing 
npm  tile  question  of  the  assninption  of  risks, 
and  tbe  duty  of  the  master  to  his  servant 
It  would  serve  no  good  porpose  to  attempt  to 
reconcile  tbe  adjudications  npfm  tbe  subject 
or  assnmptlon  of  risks.  The  prior  state  of 
idjodlcatloa  will  be  found  fully  dlscoaeed  in 
tbe  following  Missouri  eases:  Fngler  r. 
BoUie^  117  Uo.  47S.  22  S.  W.  1U3;  Steln- 
tumser  Bpraul,  127  Uo.  Ml,  28  B.  W.  620» 
ao  S.  W.  10%  £7  Ll  B.  A.  441;  Winkler  r.  St 
LoDls  Basket  (So.,  137  Ma  804,  88  B.  W.  921; 
Bradley  t.  Ballroad,  188  Mo.  802,  80  S.  W. 
763;  Hamman  t.  Goal  Co.,  106  Mo.  2S2,  58 
8.  W.  1001;  PamA  t.  St  Louis  Dronecd  Beef 
Gol.  180  Mo.  467,  61  S.  W.  806;  Orattis  t. 
Railroad,  1S8  Ma  880.  SB  S.  W.  108.  48  L. 
B.  A.  880,  77  Am.  St  Bep.  721;  Connolly  T. 
St  Joseph  Press  Printing  Co.,  166  Mo.,  loc. 
dt  46S,  66  &  W.  268;  Mlnnler  t.  Balhroad, 
167  Mo.,  toe  cit  112,  66  S.  W.  1072;  Holmes 
T.  BrandoibaiHEh,  172  Mo.,  loc.  dt  66,  72 
8.  W.  UO;  Havlland  r.  Ballroad.  172  Ma, 
loc:  dt  112,  72  S.  W.  615;  GnrtlB  t.  McNalr, 
173  Mou,  loa  dt  270,  78  8.  W.  167;  Parks  r. 
Railroad,  178  Ma  106;  77  S.  W.  7a  101  Am. 
8t  Rqk  425;  Matiilas  t.  Kansas  City  Stock- 
yards Ca  (Ma  Sup.)  84  B.  W.  6& 

The  rules  dedndble  fnnn  these  cases  may 
te  brldly  stated  to  be  as  follows;  Pirat  The 
maiter  Is  entitled  to  conduct  his  business  In 
Us  own  way,  and  with  such  appliances  as  he 
wes  fit  subject  to  the  qualification  that  tiie 
appliance  aball  be  reasonably  safe,  condder- 
Ing  the  character  of  tbe  work  to  be  done,  but 
need  not  necessartly  be  the  latest  or  best  ap- 
pliance tcr  ddng  such  work.  Second.  The 
■errant  In  mtnlng  the  service  of  the 
Blaster,  assumes  the  rlaka  that  ordinarily 
and  usually  are  Inddent  to  the  business  being 
conducted  by  tbe  master,  and  the  wages  paid 
Include  compensation  for  Injuries  received 
from  such  risks.  Third.  The  rlska  thus  as* 
■umed  by  the  serrant  do  not  Indude  snbs^ 
quent  neglK^nce  of  the  master,  bnt  cover 
only  tbe  risks  that  ordinarily  and  usually  a^ 
tend  tiw  doing  of  the  particular  badness  tbe 
ouster  ia  engaged  in,  in  the  manner,  place, 
and  wltili  the  lyipltances  vcaplayeA  and  used 
by  the  maatsr  at  ttie  time  the  servant  enters 
the  employment  or  such  as  are  afterwards 
employed  by  the  master,  and  which  the 
isrrant  had  actual  at  conatmctlve  notice  of. 


and  used  without  protest,  and  which  he  be- 
lieved could  be  used  by  tbe  exercise  of  care 
and  caution.  Fourth.  If  the  master  AiUb  In 
his  duty,  and  if  the  servant  knows,  <a  by 
tJM  raerdae  of  ordinary  care  could  know, 
that  the  appliances  furnished  are  not  alto- 
gether or  reasonably  safe,  the  servant  la 
not  obliged  to  refuse  to  use  tbe  appliances, 
OT  quit  the  service.  If  he  reasonably  believes 
that  by  the  exercise  of  proper  care  and  cau- 
tion he  can  safely  use  tbA  appliances,  not- 
withstanding they  are  not  so  reasonably  safe; 
and  If  he  doea  so,  and  exercises  ordinary  care 
and  caution,  and  Is  Injured,  he  does  not 
waive  Ills  right  to  compensation  for  Injuries 
received  In  ctmaeqnence  thereof,  nor  Is  be 
guilty  of  negllgmce.  But  if  the  appliance 
furnished  Is  obvloudy  so  dangwous  that  a 
reascmably  prudrat  man  vronld  not  attempt 
to  use  it,  or  that  it  cannot  be  safely  used 
trrea  with  care  and  caution,  or,  otherwise 
dated.  If  tiie  danger  of  lulng  tbe  appliance 
la  patent,  or  such  as  to  threaten  immediate 
Injury,  and  the  servant  uses  the  same,  be 
Is  thereby  guilty  of  contributory  negligence, 
and  the  master  is  not  liable,  notwlthdandfng 
bis  prior  failure  of  duty.  Fifth.  The  master 
Is  not  an  insurer  of  tiie  safety  of  the  place 
or  of  the  appliances  furnished,  and  his  duty 
Is  dlschat^ed  when  he  has  exerdsed  ordinary 
care  In  this  regard.  Sixth.  There  Is  a  vast 
difference  between  the  doctrines  of  assnmp- 
tiott  of  risk  and  contributory  negligence. 
The  first  rests  In  contract  and  the  second 
arises  out  of  the  negligence  of  the  servant 
The  result  to  the  person  Injured  Is  the  same 
In  both  cases,  but  the  underlying  prindples 
are  radically  different,  and  should  be  care- 
fully borne  in  mind  In  every  case.  Tlie 
maxim,  "Volenti  non  fit  Injuria."  cuts  off  a 
recovery  where  the  Injury  Is  caused  by  one 
of  the  riste  Incident  to  the  budness  which 
the  servant  assum«  when  he  enters  the 
employment  Tbe  right  of  recovery  Is  cut 
off  In  the  second  case  under  the  rule  of  law 
that  prohibits  a  recovery  where  the  negli- 
gence of  the  person  Injured  contributes  there- 
to. 

Gases  very  dmllar  to  the  one  at  bar  have 
arisen  and  undergone  adjudication  In  other 
JnriBdtctlons.  In  Borden  v.  Daisy  Boiler  Mill 
Co.,  96  Wis.  407.  74  N.  W.  01,  67  Am. 
St.  Kep.  816,  the  plaintiff  was  engaged  In 
putting  up  some  millwright  work  In  the  de- 
fendanf  a  fiour  mill.  When  so  doing,  he  vras 
obliged  to  use  a  laddw.  While  he  was  stand- 
ing on  the  ladder,  it  slipped  and  fell,  and  he 
was  injured.  He  sued  the  master,  allying 
the  ladder  to  be  defedlve  for  want  of  spikes 
In  tbe  ladder  to  prevent  ite  slipping  on 
the  ikmr.  He  recovered  In  the  trial  court 
That  court  Instmded  that  the  master  was 
liable  because  the  ladder  was  not  equipped 
with  audi  spikes.  The  Judgment  of  the  chv 
cdt  court  waa  reversed  by  the  Supreme 
Court  where  It  was  said:  **A  ladder  Is  one  of 
the  mod  dmple  contrivances  In  general  use. 
TbB  danger  attending  such  a  use  la  a  matter 
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of  almost  common  knowledse,  and  Ib  partio- 
nlarly  within  the  knowledge  of  men  engaged 
In  such  work  as  that  In  which  plaintiff  was 
employed  when  Injured.  Under  ail  the  clr- 
cumatancei,  in  view  of  the  very  simple  char- 
acter of  each  a  tool,  the  ease  with  which 
plaintifl  could  have  Informed  himself  as  to 
whether  there  were  jralnts  on  the  bottom  of 
It,  the  obrloaB  danger  which  would  naturally 
suggest  to  such  a  penion  the  necessity  of 
familiarizing  himself  with  Its  character  In 
that  regard  before  using,  and  to  guard 
against  its  tendency  to  slip  on  the  floor,  and 
many  other  things  that  may  be  mentioned, 
clearly  the  court  was  not  warranted  in  find- 
ing, as  a  matter  of  law,  that  the  officers  and 
agents  of  the  defendant,  whose  duty  It  was 
to  act  In  this  behalf.  In  the  exercise  of  or- 
dinary care,  ought  reasonably  to  have  appre* 
bended  that  some  person  who  might  use  the 
ladder  in  and  about  defendanf a  work  might 
be  injured  as  a  natural  and  probable  result 
of  Its  condition.  This  U  an  essential  teat  of 
actionable  negligence." 

Marsh  t.  Gbickering,  101  N.  T.  896,  6  N. 
B.  56,  was  an  action  for  damages  for  per- 
sonal Injuries  received  by  the  plaintiff  in 
consequence  of  the  slipping  of  a  ladder  used 
by  faim  In  lighting  the  gas  lamps  In  front 
of  defendants  building.  PreTlous  to  the  ac- 
cident the  plaintiff  bad  spoken  to  the  de- 
fendant's superintendent,  and  insisted  that 
the  ladder  ought  to  be  booked  and  spiked, 
and  the  superintendent  promised  to  hare  it 
d<m^  bnt  failed  so  to  do,  and  the  plaintiff 
told  lilm  that  unleM  It  was  done  there  would 
be  an  accident  On  the  occasion  of  the  ac> 
ddent,  the  plaintiff  bad  lighted  seven  of 
tlie  lamps.  The  night  was  stormy.  Sleet 
rain,  and  maw  were  falling,  and  a  high  wind 
pieratled.  In  attempting  to  light  the  eighth 
lamp,  the  ladd«  slipped,  and  the  plaintiff 
waa  liUured.  l%e  plaintiff  recovered  in  the 
trial  court  The  Court  of  Appeals  reversed 
the  Judgment,  saying:  "The  right  of  the 
plaintiff  to  maintain  this  actiim  is  founded 
upm  the  alleged  neglig^ce  of  the  defendant 
In  not  furnishing  a  pn^jer  ladder  for  the 
use  of  the  plaintifl  In  the  wwk  he  was  en- 
gaged to  perform.  It  rests  upon  the  prin- 
ciple that  It  la  tiie  duty  of  the  master  to 
the  serrant  and  tbe  implied  contract  be- 
tween th«n,  that  the  master  shall  furnish 
proper,  pextect,  and  adequate  machinery  for 
the  ^per  wotL  *  *  «  As  a  general 
rule,  it  li  to  be  supposed  that  the  master 
who  employs  a  servant  lias  a  better  and 
more  comprehensive  knowledge  of  the  ma- 
chinery and  materials  to  be  used  than  the 
employ^,  who  has  claims  upon  his  protec- 
tion against  the  nse  of  defective  or  improper 
materials  or  appliances  while  engaged  in  the 
performance  of  the  service  required  of  bim. 
The  rule  stated,  however,  la  not  applicable 
to  all  cases,  and  where  the  servant  has  equal 
knowledge  with  the  master  as  to  the  machln- 
erj  used  or  tbe  means  employed  In  the  per^ 
formance  ct  the  work  devolvii^  upon  bim. 


and  a  full  knowledge  of  existing  defects,  It 
does  not  necessarily  follow  that  the  master 
Is  liable  for  Injuries  sustained  by  reason 
of  the  use  thereof.  In  considering  the  ap- 
plication of  the  rule  Just  stated,  due  regard 
must  be  had  to  tbe  Limited  knowledge  of 
the  employ^  as  to  the  machinery  and  struc- 
ture (m  which  he  is  empk^ed*  and  to  his  ca- 
pacity and  Intelligence,  and  to  the  fact  that 
the  servant  has  a  right  to  rely  upon  tbe 
mast^  to  protect  him  from  Injury,  and  se- 
lecting the  agmt  from  which  it  may  arise. 
*  *  *  In  cases,  however,  where  persons 
are  employed  In  tiie  performance  of  ordinary 
labor,  In  which  any  machinery  la  used,  and 
any  materials  foamlshed,  the  use  of  which 
reqnlret  tiie  exercise  €t  great  skiU  and  care, 
it  can  Kareely  be  dalmed  that  a  defective 
Instrument  or  tool  famished  by  tbe  master, 
ot  wblch  0ie  employ^  has  fall  knowledge 
and  comprehenslim,  cannot  be  regarded  as 
making  it  «  case  ot  UabllUr  within  the  role 
laid  down.  A  common  laborer,  who  uses 
agricultural  InstrumeBts  while  at  work  up- 
on a  form  or  In  a  garden,  or  one  whoee  em- 
ploy In  any  swvlce  not  requiring  great  care 
and  judgment;  and  who  ussa  tbe  wdlnary 
tools  employed  In  sncih  work,  to  whlcii  he  is 
accustomed,  and  In  regard  to  which  be  has 
perfect  knowledge,  can  hardly  be  said  to 
have  a  claim  against  hla  en4>loyer  for  neg- 
ligence, if,  in  using  a  utensil  which  he 
knows  to  be  defective  he  la  aeddoitally 
Injured.  It  does  not  reat  wUh  the  servant 
to  say  that  the  mastw  has  a  snpenw  knowl- 
edge, and  has  thereby  imposed  opon  him. 
He  folly  comprehends  that  tiie  tawtrament 
which  he  employs  is  not  perfect  and  If  be 
Is  thereby  Injured.  It  la  by  reason  ot  hla  own 
fault  aild  negligence.  The  fact  that  lie  no* 
tifled  the  master  of  the  defect  and  asked 
for  anbther  Instrument,  and  the  master 
promised  to  furnish  the  same^  In  aaeb  a 
case,  does  not  render  the  master  responsible 
If  the  accident  occurs.  •  *  •  Bveu  If  It 
be  considered  tiiat  a  right  of  action  exists  in 
this  caee  in  taTor  of  the  plaintiff,  under  any 
dreumatancee;  we  tiilnk  that  tiie  evidence 
would  not  Justify  a  reoovwy.  for  tbe  rea- 
«»  that  tiie  def«dant  did  not  ffeU  In  fui^ 
nishlng  a  proper  ladder  for  the  use  of  the 
plaintiff  In  lighting  the  lamps.  The  role  Is 
that  a  master  does  not  owe  to  his  servant 
tbe  Anty  to  furnish  tbe  beet  known  or  coo- 
celTable  appliance.  He  la  only  required  to 
furnish  such  as  are  reasonably  safe  aod 
suitable— such  as  a  prudent  man  wonid  fm^ 
nlab  if  hla  own  life  were  exposed  to  the 
danger  t2iat  would  result  from  unsuitable  or 
unsafe  appliances.  *  *  •  The  defoidant 
lias  procured  a  laddo*  which  ordinarily 
would  be  regarded  as  safe  for  tiie  purpose 
for  whlidi  it  was  uaed.  The  plaintiff  bad 
used  It  for  a  long  time  wltboat  any  acci- 
dent or  dai^er,  and  on  the  very  nigbt  ot 
tbe  accident  it  had  been  placed  in  position 
and  used  sevoal  times  snccessfuny.  Tbat 
it  failed  at  laat  fw  any  reason  does  not 
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tabllBli  that  It  ms  nnflt  tor  un.  It  micht 
perhaps  have  been  m<we  perfect  if  It  bad 
bad  hooks  and  qtlkes,  but  this  improTement 
was  not  abaolotely  eaaentlal  to  relleTlng  tbe 
defendants  from  liability.  It  was  enoo^b 
tbat  It  was  reasonably  safe  and  suitable 
within  the  mle  cited,  and  under  such  clr- 
eomstances  the  action  will  not  lie."  This 
case  was  dted  and  followed  In  Oahlll  t. 
miton.  106  N.  T.,  loc.  dt  618,  lA  N.  S.  341, 
where  It  was  said:  "A  ladder,  like  a  spade 
or  hoe.  Is  an  implement  of  simple  stractnre, 
presentliig  no  complicated  gnastlon  of  power, 
motion,  or  conatruction,  and  intelligible  in 
all  Its  parts  to  the  dullest  Intellect  No  rea- 
son can  be  perceived  why  the  plalntlfF 
brought  into  daily  contact  with  tbe  tool  used 
by  him,  aa  he  was,  should  not  be  held  cbarge- 
■ble  with  the  defendanti^  wltb  knowledge  of 
their  Imperfections." 

Wood  T.  Tileston,  etc..  Go.  (Mass.)  66  N. 
B.  810,  was  an  action  for  damages  recdred 
by  the  platntifT  while  using  a  ladder,  by  rea- 
son of  the  slicing  thereof.  The  ladder  was 
used  to  reach  a  platform  about  eight  feet 
above  the  floor.  The  ends  of  the  ladder  were 
so  cat  that  they  rested  horlaontally  on  tbe 
Soot,  and  bad  a  tendency  to  slip.  At  the 
foot  of  tbe  ladder  tbe  cleat  q»Ut  and  tbe 
ladder  alUnKd,  causing  tbe  plalntUt  to  fftU. 
There  was  a  T«dict  tor  tbe  defendant,  and 
tbe  ^atntlff  appealed,  with  the  result  tbat 
tbe  Judgment  was  afOrmed;  the  court  hold- 
ing tbat  the  risk  ww  Incident  to  tiie  ifiannw 
of  doing  tbe  business  as  tbe  defendant  om- 
dncted  it,  and  that  tbe  plaintiff  assumed 
the  risk  when  be  entered  the  «nployment 
Many  other  cases  UlustratlTe  <^  tbe  princi- 
ple here  Involved  might  be  cited,  but,  after 
an,  Umto  Is  not  so  much  diversity  of  opinion 
as  to  file  mideriyliig  prindplee  as  Ibere  is 
as  to  the  application  of  the  legal  principles 
te  tibe  ffects  in  Judgment  in  tbe  particular 
cues. 

It  (mly  remains  to  apply  the  roles  at  law 
tpthofkcts  of  this  ease.  . 

The  first  negligence  assigned  is  that  the 
defendant  failed  to  furnish  the  plaintiff  with 
a  helper.  Of  this  it  Is  mly  necessary  to  say 
tbat  at  tbe  time  the  plaintlfl  entered  the 
mrice  of  tbe  d^odant,  and  undertook  to  do 
tht  work  In  this  case,  be  was  expressly  In- 
formed tbat  he  could  not  have  a  helper  until 
noon,  and  was  told  to  go  on  with  the  work 
until  that  time,  when  a  helpw  would  be  for- 
iiUwd  to  hrip  do  the  heavier  part  of  Ibe 
work.  Tbe  mannor  of  doing  tbe  work  was 
Mt  entirely  to  tbe  plaintiff,  who  was  an 
eipart  In  tiiat  dqiartment  of  work.  He  was 
not  reQDtred  to  do  anything  that  would  or 
eoiild  iflsnlt  In  Injury.  He  was  left  free  to 
do  tiie  woife  In  any  manner  he  saw  fit,  with 
the  tnstmmentallty  and  appliances  and  as- 
^stance  wh^  were  furnished  blm  at  the 
time  be  entered  the  employment  He  knew 
he  was  to  have  no  helper  until  aftemowL 
There  were^  ooncededly,  other  parts  of  tbe 
woA  vhldi  be  coold  have  safely  done,  and 


wblcb  wwe  neceesaiy  to  be  done,  irlthout 
tbe  assistance  of  a  helper,  and  without  In- 
curring any  risk  of  Injury.  The  plaintiff 
therefore  took  the  risk  of  doing  the  work 
with  the  appliances  and  help  that  were  fur- 
nished, and  cannot  now  be  beard  to  charge 
negligence  or  failure  of  duty  on  tbe  part 
of  tbe  master. 

The  second  negligence  assigned  la  tbat  the 
ladder  had  no  prongs  to  prevent  It  from  slip- 
ping while  resting  on  tbe  granitoid  floor  of 
the  basem^t  There  is  no  evid^ce  in  this 
case  tbat  the  ladder  was  furnished  by  the 
defendant  The  plaintiff  says  he  found  it  In 
the  building  lying  with  or  close  to  the  ma- 
terials which  were  to  be  used  In  tbe  construc- 
tion of  the  elevator,  but  that  be  did  not 
know  who  put  it  there,  or  to  whom  it  be- 
longed. The  plaintiff  therefore  has  failed 
absolotdy  to  show  that  the  ladder  was  one 
of  the  appliances  which  the  defendant  fur- 
nished. But  assuming  that  the  ladder  was 
furnished  by  tbe  defendant,  the  failure  of 
the  defendant  to  provide  prongs  or  safety 
hooks  to  ke^  tbe  ladder  from  slipping  is  not 
sufficient  to  make  the  defendant  liable  in 
this  casa  The  ladder  was  a  very  simple 
appliance-— one  that  is  familiar  to  every 
grown  man.  Its  liability  to  slip  when  not 
resting  firmly  or  securely  is  a  matter  known 
to  all  men.  Tet  ladders  are  constantly  used, 
and  very  few  of  than  have  prongs  or  safety 
books  tberecm.  There  is  a  total  abs^ice  of 
any  evidence  In  this  case  showing  that  tbe 
ladder  furnished  was  not  a  reasonably  safe 
appliance,  and  could  not  have  been  safely 
used  for  tbe  purposes  to  whlfdi  it  was  applied 
ot  Intended  to  be  applied,  lliere  la  nothing 
In  the  case  which  In  any  manner  n»de  it 
obligatory  upon  the  plaintiff  to  use  the  lad- 
der. The  elevator  wu  <HiIy  to  extend  from 
the  basement  to  ttie  firat  fioor,  a  distance  of 
10  feet  Tbe  gnld^tost  was  to  rest  In  the 
hole  tbe  plaintlfl  had  cut  In  tbe  granitoid 
flooring,  and  necessarily  was  to  extaid  above 
the  first  floor.  The  plaintiff  oonld  have 
reached  the  first  fioor  from  tiie  basement  by 
means  of  the  staircase  in  process  of  construc- 
tion. There  was  therefore  no  necessity  for 
the  plaintiff  to  use  the  laddor  at  alL  But 
even  if  this  be  not  true,  no  reason  appears 
why  the  plaintlfl  could  not  or  did  not  fasten 
the  ladder  so  as  to  prevent  it  firom  ellivtog 
before  ascending  It  This  be  could  have  done 
by  attodbli^  it  to  the  fioor  of  the  first  story* 
If  it  was  not  possible  to  arrange  It  at  tbe 
bottom  to  prevent  it  slii^tlng  by  reason  of  the 
flooring  being  made  of  granitoid.  There  is 
no  evidttice  In  tbe  case  tendlhg  to  show  tbat 
the  master  directed  or  Intended  that  the 
plaintiff  should  use  the  ladder,  nor  that  the 
master  prescribed  or  limited  tbe  manner  of 
its  use.  There  Is  no  claim  that  the  ladder 
itself  was  not  otherwise  perfectly  sound  and 
safe. 

Reduced  to  its  last  analysis,  tbe  plalntUTs 
case  rests  upon,  tbe  prc^Midtlon  ttiat  a  ladder 
Is  an  unsafe  appliance  to  be  used  in  going 
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from  the  basemrait  to  the  first  story  of  the 
building,  unless  It  has  prongs  or  safety  hooks 
attached  thereto  to  keep  It  from  slipping. 
No  case  supporting  auch  a  proposition  has 
been  dted  by  counsel,  and  none  baa  fallen 
under  the  obserratlon  of  the  court.  On  the 
contrary,  among  the  cases  hereinbefore  dted 
there  are  several  where  the  claim  h^  made 
was  distinctly  denied  by  the  court;  and  In 
other  cases  a  ladder  without  prongs  or  safe^ 
hooks  has  been  held  to  be  a  reasonably  safe 
appliance  for  the  master  to  furnish  the  serv- 
ant for  such  uses  as  laddera  are  generally 
applied  to.  The  fact  that  the  ladder  rested 
upon  the  granitoid  floor  of  the  basement 
could  not  render  it  any  more  insecure  than 
If  It  had  rested  on  a  plank  floor.  The  lia- 
bility to  slip  would  be  equally  as  great  In  the 
one  caae  as  In  the  other. 

The  Judgment  of  the  drcnlt  court  was 
clearly  right,  and  It  la  therefore  affirmed. 
All  concur. 


STANDARD  SOAIjB  ft  FOUNDRY  CX>.  T. 

KANSAS  CITY  FURNACE  CO. 

(Kansas  City  Court  of  Appeals.  Missouri. 
June  S,  1905.) 

JUSTICKS  or  THE  PEACE  —  PLBADIKa  —  FUJHO 

or  WBimn  Irstbdmeztts. 

Rev.  St  1899.  {  3852,  requIrlD«  a  written 
instrument,  when  made  the  basis  of  suit  before 
a  justice,  to  be  filed  with  the  justice,  does  not 
require  the  action  to  be  brought  specifically  on 
such  instrument,  but,  If  the  subject-matter  of 
the  action  Is  such  that  it  may  be  stated  in  an 
account,  plaintiff  may  state  his  case  in  the  form 
of  an  account,  and  need  not  sue  on  the  con- 
tract, and  may  offer  the  contract  In  evidence. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  81, 
Cent.  IMg.  Justices  of  the  Peace,  it  807.  335.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  J.  IL  Slover,  Judge. 

Action  by  the  Standard  Scale  ft  Foundry 
Company  against  the  Kansas  City  Furnace 
Company.  From  a  Judgment  for  plaintiff, 
rendered  on  appeal  from  a  justice,  defend- 
ant appeals.  Affirmed. 

Wm.  T.  Jamison,  tor  appellant  Karnes. 
New  ft  KranthoCt  and  Jna  N.  Davis,  tax  »- 
spondent 

BLIjISON,  J.  This  action  was  brought 
l)efore  a  Justice  of  the  peace  on  an  Itemized 
account  The  defendant  filed  before  the 
Justice  an  Itemized  counterclaim  In  the  shape 
of  a  written  answer,  In  which  credits  are 
set  up  by  which,  in  at  least  one  Item,  a  con- 
tract between  the  parties  Is  referred  to. 
For  these  Items  defendant  claims  that  he 
should  have  credit,  though  they  sum  up  more 
than  the  balance  claimed  by  plaintiff.  No 
objection  appears  to  the  statement  of  plain- 
tiff's cause  of  action  being  stated  in  the  form 
of  an  account  tmUl  at  the  close  of  his  evl- 
Jence  on  appeal  In  the  circuit  court,  when 
defendant  moved  to  dismiss  for  the  reason 
that  It  appeared  by  plaintiff's  testimony  that 


thwe  was  a  written  contract  oovcrlnr  the 
ItemB  of  tho  acoonnt  The  conrt  orermled 
the  motion,  and  defendant  has  made  such  ac- 
tion the  principal  ground  of  bis  appeaL 

When  a  salt  is  upon  a  written  Inatrnment, 
the  statute  (section  8852.  Rer.  St  1899)  re- 
quires that  it  shall  be  filed  with  the  Jtistice. 
But  If  the  subject-matter  is  such  that  it  may 
be  stated  in  an  account,  the  plalntUT  need 
not  sue  on  the  contract,  and  may  state  his 
case  as  an  account,  the  contract  being  evi- 
dence in  tals  behalf.  Elngsland  ft  Fergnson 
Mfg.  Co.  V.  Si:  Louis  Malleable  Iron  Co., 
29  Mo.  App.  626.  If  there  is  a  verbal  con- 
tract, the  action  may  be  stated  In  the  form 
of  an  account  sufl3ciently  definite  to  apprise 
the  opposite  party  of  the  matter  in  contro- 
versy and  to  bar  another  action.  The  ac- 
ti<m  need  not  be  brought  spedflcally  on  the 
contract  Barham  v.  Colp,  87  Mo.  App.  162, 
166.  The  statute  only  requires  a  written  In- 
strument to  be  filed  wh«i  the  action  is  upon 
such  Instrument  If  the  cause  of  action  is 
such  that  it  may  be  maintained  as  on  an  ac- 
count, it  may  be  so  brought  In  this  case 
the  account  is  a  full  statement  of  the  items 
which  go  to  make  It  up,  and  a  Judgment 
thereon  would  undoubtedly  bar  any  other  ac- 
tl<m  involving  such  Items. 

We  are  of  the  opinion  that  the  instructions 
tor  plaintiff  given  over  defendant's  objections 
were  correct  Tbere  Is  no  good  ground  of  ob- 
jection to  the  third  one  on  the  subject  of  de- 
fendant's counterclaim.  Owtalnly,  If  the  hy- 
pothesis therein  submitted  was  believed,  the 
finding  on  that  subject  shoald  be  as  directed. 

The  judgment  Is  affirmed.  All  concur. 


HBNBLBR  v.  STIX  et  aL 
(St  Louis  Court  of  Appeals.    Missouri.  May 
16,  1906.) 

1.  OaBSIERS— BLEVATOBS— Ilf  JTTBX  TO  PASSBH- 
OBBS— CABI  REQUIUD. 

Persons  operating  elevatftts  for  public  nsw 

Id  stores'  are  common  carriers  of  passengers, 
and  bound  to  exercise  the  highest  practicable 
care  used  by  prudent  men  In  operating  elevators 
to  prevent  Injury  to  passengers. 

[Ed.  NM.— For  eases  la  point;  see  vot.  O, 
Gent  Dig.  Carriers,  U  96%  10^  1191] 

2.  SaJCS— NEOLIOEnOB. 

In  an  action  for  injuries  to  a  passenger  by 
the  operation  of  an  elevator,  the  court  should 
have  charged  tliat  defendants  were  liable  for 
slight  negligence  on  tiie  part  of  their  enqAoyA 
in  charge  <«  the  elevator. 

[ESi.  Note.— -Fw  cases  in  point,  asa  voL  9, 
Cent  Dig.  Oatriers,  8S  1092.  1194^  1883.) 

3.  Saub— AonoN  Foa  Injubt— PuAniNO. 

Where,  in  an  action  for  injuries  to  an  ele- 
vator passenger,  the  instructions  did  not  au- 
thorize a  verdict  for  plaintiff  on  a  finding  that 
the  elevator  was  carelessly  started  from  the 
landing,  the  failure  of  an  allegation  in  the  peti- 
tion that  the  operator  started  the  car  before 
plaintiff's  dress  was  released  from  the  door  to 
allege  that  the  car  was  negligaitly  started  was 
immaterial. 

4.  Same— DiRBonoR  or  Veboict. 

Where  there  was  evidence  that  defendants* 
employe  carelessly  closed  the  door  of  an  eW- 


Digitized  by  Google 


HJBINSLIBR  T.  8TIX 


109 


ntor  OB  plaintUTa  drem,  and  at  the  same  mo- 
ment started  die  elevator,  and  negllgeace  in 
that  respect  waa  well  pleaded.  It  was  not  error 
to  refuse  to  direct  a  reidlet  for  defendants,  in 
that  there  waa  a  total  failare  of  proof,  thoof  11 
aoiue  of  the  grounds  of  negligoice  allied  were 
not  proTcd. 

B.  Samb— MrauenroB— Qunraon  worn  Jvmr. 

Defendants'  elevator  operator  shot  the  ele- 
vator door  OD  plaintiff's  dresi  while  ehe  was 
standing  in  the  car,  and  lowered  the  elevator 
at  the  same  instant  The  operator,  seeing  plain- 
tilTe  peril,  snddenly  reversed  the  lever,  which 
resalted  in  the  car  soddenly  tDrning  upward, 
caosins  plaintiff's  Injuries;  the  operator  claim- 
ing that,  nnless  he  acted  as  he  did,  the  descent 
of  the  elevator  coald  not  have  been  stopped 
anicklv  enoti^  to  save  plaintiff  from  harm. 
ffflM,  that  whether  the  operator  was  iiegli|;ait 
in  haudling  the  elevator  alter  he  saw  plamtilTs 
danger  was  for  the  jar?. 

ft.  Sahb— Fboxdcatb  Cause  w  Imjust. 

The  movement  of  the  elevator  npward,  as 
disttnsuished  from  the  n^llgence  of  the  elevator 
operator  in  moving  the  elevator  when  he  knew 
or  ehould  have  known  that  plaintiff's  dress  was 
cauaht  in  the  door,  was  Dot  the  proximate  canss 
of  Uie  aeddent,  as  a  matter  of  law. 

7.  Save— Action  roB  Injury— Instbuotionb. 

In  an  action  for  injuries  to  an  elevator 
passenger,  an  instruction  declaring  that  negli- 
gence on  plaintiff's  part,  directly  contrihuting 
to  the  injnrj,  would  not  bar  her  right  to  recover, 
tf  defenunta'  agent  or  servant,  after  discovering 
I^alndS's  danger,  might,  by  the  exercise  of  ordi- 
nary care,  have  prevented  the  injury  to  her,  was 
erroneous,  as  misleading,  and  as  requiring  of  the 
operator  no  more  than  ordinary  care  to  save 
plaintiff  after  he  discovered  her  peril. 
&  8au. 

The  instmctlon  was  also  objectionable  ai 
eliminating  defendants'  liability  in  case  the  ele- 
vator operator  was  negligent  in  not  sooner  dis- 
covering plaintilTs  peril. 

9.  SAlOE—MANAGEiaNT  Or  EUEVATOB— NeQU- 
OEM  OS. 

Plaintiff's  dress  waa  caught  in  the  door  of 
an  devator  as  Uie  door  was  dosed  after  she  eo- 
teied  It,  and.  the  elevator  being  caused  to  de- 
scend Immediately  thereafter,  the  operator  dis- 
covered plaintiff's  peril,  and  reversed  the  ele- 
vator ;  and.  before  it  could  be  stopped,  plaintiff 
was  injured  by  being  caoght  between  the  ele- 
vator floor  and  the  ceiling.  Held,  that  as  any 
n^tUgence  on  plaintiff's  part  must  have  occur- 
red, u  at  all,  oefore  the  elevator  began  to  de- 
scend, and  the  operator  twlng  cbaned  with  the 
doty  to  exercise  unusual  vigilance  for  plaintiff's 
safety,  if  by  the  exercise  of  such  vigilance  he 
could  have  seen  thst  plaintiff's  dress  was  cauKht 
in  time  to  prevent  injury  to  har,  defenduits 
were  liable^ 

10.  Sake— iNRBConoNB. 

An  Instruction  that  defendants  wef«  lia- 
ble. If  plaintiff's  injury  was  caused  by  "any 
failure"  on  their  part  to  exercise  care  and  pre- 
eaotion  in  the  management  of  the  elevator,  as 
distinguished  from  a  failure  of  duty  "shown  by 
the  proof  was  oror. 

U.  BaHE— LIABII.FIT  FOB  lUTOBY  TO  PaSBEH- 
<XB— AOCOBD  AND  SATIBTACnON— INVAHOT. 
Where  plaintiff  was  Injured  by  the  opera- 
tion of  an  elevator  in  wtudi  she  was  being 
transported  from  one  floor  to  another  in  defend- 
ants' store,  her  failure  to  reply  to  a  letter  pro- 
poring  that  defendants  woold  continue  to  pay 
for  her  board  and  attention  at  a  hospital,  if  she 
avared  them  she  would  make  no  additional  de- 
nuiQd  oa  account  of  her  injury,  did  not  consti- 
tute an  accord  and  satisfaction;  she  being  a 
minor  until  after  she  left  .the  hospital. 

Appetl  from  St  Louis  Circuit  Oonrtj  War* 
iriA  Honsli,  Jndigeb 


ActlMi  hj  Uar7  HensleF  against  Cbarles 
A.  Stiz  and  others.  From  a  judgment  for 
plaintiff,  defendants  appeal.  Beversed. 

Seddon  ft  Holland,  for  appellants.  J.  B. 
Egg»  and  J.  EL  Hainer,  for  respondent 

Statement  of  tlie  Oaae. 
QOODB.  J.  The  deCendantB  are  a  firm  of 
retaU  mmtaants  In  the  dty  of  St  Lonls. 
Plalntur  was  Injured  In  an  elovato  accident 
while  in  their  store  as  a  ctistomer,  and  on 
an  elevator  nsed  to  carry  passengers  to  tiie 
different  Btorles  of  the  building.  The  acci- 
dent occarred  as  the  elevator  descended 
from  one  of  the  floors.  The  evidence  is  con- 
tradictory as  to  which  one,  nor  Is  the  fact 
material.  The  elevatw  runs  In  a  shaft 
Bach  floor  of  the  boiidtng  has  a  sliding  door 
attached  to  the  floor  and  detadied  from  ttao 
elevator,  hut  opening  Into  the  shaft,  and  af- 
fwdlng  an  entrance  to  and  an  exit  from  tbo 
elevator  car.  The  car  itself  has  an  opening 
or  doorway  in  the  south  side  about  three  feet 
'  wide.  When  the  car  stops  at  a  floor  its  door- 
way la  Immediately  opposite  the  sliding  door, 
which  Is  poshed  back  for  passengers  to  go 
Id  and  out  of  the  car,  and  closed  before  the 
car  starts  again.  The  testimony  for  the 
plalntlft  Is  that  jnst  as  she  Altered  the  ele- 
vator the  youth  who  operated  It  told  her  to 
step  back  from  the  door,  but  instantaneous- 
ly, and  before  she  bad  time  to  step  back, 
closed  the  door  and  started  the  elevator 
downward.  It  Immediately  appeared  that 
her  dress  was  fastened  at  the  floor  they  were 
leaving,  for  when  the  car  had  descended 
about  four  feet  the  dress  stretched  taut  and 
plaintiff  was  lifted  from  the  floor  of  the  car 
and  suspended  between  the  floor  and  the 
top.  The  car  was  about  seven  feet  high, 
and.  If  It  had  descended  three  feet  farther, 
plaintiff  would  have  been  struck  by  the  roof 
of  it,  and  in  ail  probability  killed  or  seri- 
ously Injured.  The  operator  discerned  her 
I>eril,  and  reversed  the  movement  of  the  car, 
thereby  causing  It  to  shoot  upward.  The 
sudden  npward  movement  threw  the  plain- 
tiff's left  leg  through  the  open  doorway  of 
the  car,  and  It  was  caught  between  the  floor 
of  the  car  and  the  c^ling  beneath  the  story 
It  approached  In  rising — ^the  same  story  It 
had  left.  The  elevator  operator  gave  thla 
account  of  the  accident:  "When  I  descended 
about  four  feet  I  noticed  Miss  Hensler  was 
caught  and  quickly  reversed  the  elevator  on 
the  *iip,*  and  the  elevator^  It  was  too  short 
a  dlstanc*  for  the  elevator  to  go  slow, 
and  It  went  up  quickly,  and  her  leg  waa 
caught  between  the  under  portion  of  the 
floor  and  the  upper  portion  of  the  elevator. 
•  •  •  Why,  I  could  never  have  stopped  the 
elevator  In  time  to  save  her  from  instant 
death.  I  couldn't  stop  the  elevator  In  time. 
So  there  was  only  one  way,  and  that  was  to 
quickly  reverse  the  elevator.  •  •  •  Well, 
after  I  left  the  third  floor,  I  descended  about 
the  distance  of  four  feet  and  I  noticed  that 
MlM  HNisler's  dress  wai  cangh^  and  I 
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qnl(My  rerersed  the  leyer  on  the  "up,*  and 
In  going  up  the  Jolt  waa  too  quick.  It  was 
too  great  for  the  engine  of  the  elevator,  and 
it  Bbot  np  a  little  swifter  than  It  usually 
ought  to  if  yon  wonld  mn  the  elevator  right; 
and,  In  going  up,  It  threw  her  leg  out,  and 
her  leg  was  caught  between  the  upper  por- 
tion— ^well,  you  can  say  the  portion  of  the 
celling  and  the  upper  portion  of  the  elevator 
— and  it  was  drawed  through.  It  was  draw- 
ed  through,  and  when  we  got  to  the  third 
floor,  why.  her  leg  was  out  by  that  time." 
The  resultant  injury  was  a  compound  frac- 
ture of  the  limb  below  the  knee.  Defendants 
sent  plalntlfC  to  a  hospital,  and  paid  for  her 
board  and  treatment  nntU  she  was  dischar- 
ged. Some  of  the  testimony  tends  to  prove 
the  elevator  was  at  the  fonr^  floor.  Instead 
of  the  second,  as  plaintiff  swore,  and  that, 
in  the  teeth  of  warnings,  she  persisted  in 
standing  close  to  the  open  entrance,  in  con- 
sequence of  which  Imprudenoe  lier  dreu 
caught  at  the  third  floor. 

Negligence  Is  charged  against  defendants' 
In  the  petition  as  follows:  "The  plaintiff 
states  that  the  defendants,  unmindful  of 
their  duties  in  the  premises,  failed  to  carry 
plaintiff  well  and  safely  between  said  floors 
heretofore  mentioned,  in  this:  that,  as  plain- 
tiff was  standing  in  said  elevator,  defend- 
ants* agent,  without  fault  on  plaintiffs  part, 
carelrasly  and  negligmtly  suddenly  closed 
the  door  of  said  elevator  so  as  to  catch  said 
plaintlfrs  dress  In  the  door  and  entangle  It 
In  the  wheels  of  the  elevator,  which  said 
wheels  were  carelessly  and  negligently  ex- 
posed and  uncovered;  and  defendants'  agent 
then  started  said  elevator  before  said  dress 
was  disentangled  from  said  door  and  wheels, 
whereby  plaintiff  was  thrown  with  great 
force  and  violence  against  the  side  and  top 
of  said  elevator,  whereby  plaintiff  was  man- 
gled, bruised,  and  greatly  injured,  her  1^ 
was  brc^en,"  etc. 

The  following  letter  was  offered  by  de- 
fendants and  excluded: 

"St  Louis,  February  2d,  1901.  Miss  Mary 
Henaler,  Care  of  St  Luke's  Hospital,  CSty— 
Dear  Miss  Hensler:  Beferring  to  the  aedr 
dent  that  befell  you  at  our  plant  some  time 
ago,  we  beg  to  state  that  as  a  matter  of 
generosity  we  have  for  some  time  been  pay- 
ing the  expenses  of  your  room,  board,  nurses 
and  physician.  These  expenses  we  can  as- 
smre  you  are  vwy  considerable.  We  have 
done  this  with  pleasure  and  are  willing  to 
contribute  to  pay  all  these  expenses  untli 
you  are  well  as  a  matter  of  favor,  provided 
that  your  attitude  toward  us  is  frloidly. 
We  have  received  Inttmationa,  however,  of 
late  that  Utok  as  thoi^h  there  la  a  prospect 
oC  your  ultimately  making  some  claim 
against  m  through  an  attorney.  Of  conrae^ 
U  tiUs  la  your  Intention,  we  shall  expect  yott 
to  Inform  ns  at  once,  u  that  we  can  dlscon- 
tlnne  the  large  expense  which  we  are  at 
present  put  to.  Had  we  thought  that  yoa 
would  possibly  have  maintained  thla  attl- 


tude,  we  should  not  have  done  as  much  as 
we  have  dwe. 

"At  any  rate,  if  you  have  any  such  plan 
for  the  future,  we  wish  you  would  let  us 
know  at  once,  ho  that  we  may  discontinue 
the  expenses  of  hospital  and  physician  right 
away.  We  are  confident  that  you  will  deal 
with  us  in  this  matter  in  perfect  frankness. 
In  other  words.  If  you  have  no  idea  of  em- 
ploying a  lawyer  and  making  a  further  de- 
mand upon  us,  we  are  willing  to  continue 
your  treatment  until  you  get  well.  If,  how- 
ever, you  have  in  mind  the  bringing  of  a 
claim  against  us  lator,  we  want  to  stop  aU 
expenses  now. 

"Please  advise  us  at  once  and  oblige^ 

"Very  truly  yours, 

"Stibc  Baer  &  Fuller, 
"Per  O.  sax." 

These  Instructions  were  given  for  the 
plaintiff  over  defendants'  objection: 

"(1)  The  court  instructs  the  Jury  that  It 
was  the  duty  of  the  defendants  and  their 
agents  and  servants,  in  the  management  of 
their  elevator,  to  exerdae  reasonable  care 
and  precaution  to  prevent  any  Injury  to  per- 
sons In  or  upon  said  elevator,  and  any  fail- 
ure on  their  part  to  exercise  such  care  and 
precaution  would  be  such  negligence  as  to 
make  defendants  liable  for  the  injuries  to 
plaintiff  resulting  from  such  negligence,  un- 
less the  Jury  believes  that  the  plaintUTs 
contributory  negligence  was  the  proximate 
cause  of  the  accident;  and.  In  passing  upon 
the  question  of  negligence  of  the  defendants* 
agents  and  servants,  and  the  contributory 
negligence  of  plaintiff,  you  should  take  into 
consideration  all  the  facts  and  drcnmstances 
as  proved  by  the  evidence  to  have  existed 
at  the  time  when  and  the  place  who-e  'Qie 
injuries  occurred,  and  you  should  give  to 
each  fact  and  circomstance,  and  to  the  tes- 
timony of  each  witness,  such  weight  only  as 
you  may  deem  such  fact  drcnmstance,  or 
tostimony  entitled  to,  in  connection  with  all 
the  evidence  in  the  case. 

**(2)  If  the  Jury  finds  that  Oie  plaintlfl 
was  injured  by  the  negligent  or  careless  dos- 
ing of  the  elevator  door  by  defendants'^ 
servant,  or  by  negligence  or  carelessness  on 
the  part  of  ^e  defendants'  sorant  In  re- 
versing and  returning  ^e  elevator  after  the 
plaintifTs  dress  was  found  to  be  caught  then 
the  plaintiff  Is  entitled  to  recover. 

"(3)  If  the  Jury  finds  that  the  contributory 
negligence  of  the  plaintiff  was  the  proximate 
cause  of  the  catching  of  her  dress  In  the  ele- 
vator door,  but  finds  that  the  Injury  to  her 
person  might  have  been  prevented  by  a  care- 
ful reversal  and  return  of  tiie  levator  by  the 
servant  of  the  defendants ,  after  the  dress 
was  found  to  be  caught,  fbia  the  plaintlfl  is 
entitled  to  recover. 

"(^  By  tike  term  ii^llgence^*  aa  used  In 
these  instructions.  Is  meant  the  want  of  that 
degree  of  care  tiiat  any  ordinarily  prudent 
person  wonld  have  exercised  under  the  nme 
or  similar  circumstances.'* 
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"(7)  B7  tbft  term  ^eontrlbotray  negligence' 
It  metnt  anr  ne^Igenca  on  tbe  part  of  the 
plaintUt  dlrecUy  ccmtrlbottng  to  ber  Injury; 
bnt  IDA  nerUgence  <m  ber  part,  If  tbe  J1117 
flndB  1b»  nme  to  bare  odsted,  will  not  bar 
Ux  ligbt  to  neoTcr,  If  defendants*  agent  or 
■errant;  after  dlacoTertug  tbe  danger  in 
wUdi  plaintiff  vaa  placed  by  ber  negligence, 
ml^t  bare,  by  tbe  emrctoe  of  ordinary  care, 
pieraited  tbe  Injarjr  to  pbUntlff." 

Tbe  ftdlowinc  Instroctloni  were  given  for 
deCendanta: 

Tbe  court  Inatmcts  tbe  jury  tbat  tbere 
la  no  evidence  of  any  negligence  cm  the  part 
of  tbe  d^endanta  In  connection  wltb  tbe 
equipment  of  tbe  elevator. 

The  court  inatmcts  the  Jury  that  by 
the  words  'ordinary  care,'  aa  need  in  these 
ImtrttctionB,  is  meant  sncb  care  as  a  person 
at  ordinary  prudence  would  ezerdse  onder 
the  same  or  similar  drconutances. 

"(8)  The  court  Instmcts  tbe  Jury  ttiat  the 
bardoi  of  proof  is  upon  the  plaintiff  to  prove 
that  tte  Injnrles  complained  of  by  plalntUf 
wne  doe  to  negligence  on  the  part  of  tbe  de* 
fndanta,  and  the  plalntifl,  in  order  to  recov- 
er, most  prove  tbls  by  the  preponderance  or 
greater  welgbt  of  tbe  eTidence** 

These  Instructions  were  requested  by  de- 
taidanta  and  refused: 

**(a)  Tbe  court  Instmcts  llie  jnry  that,  In 
order  to  find  a  verdict  in  this  case,  each  and 
every  one  of  yonr  number  must  agree  to  said 
verdict. 

-(b)  Tlw  court  Instructs  the  jmy  that  If 
yon  bdlere  tnm  tiw  evidence  tbat  tbe  plain- 
tut  was  guilty  of  a  failure  to  exercise  ordi- 
nary care,  which  directly  contributed  to  cause 
her  injury,  then  yon  will  find  for  the  defend- 
■nts. 

"icH  Tbe  court  Instmcts  llie  Jury  tiiat 
plabidfE  la  not  raitltled  to  recow  tat  this  case 
UBless  you  find  from  the  evidence,  first,  that 
the  man  In  ehaxge  of  tbe  elevator  of  defend- 
ints  was  guUty  oi  negligence  tbat  contribute 
ed  directSy  to  plalntUTs  Injuries;  and,  see* 
oBd.  tlut  flw  plaintiff  herself  was  not  guilty 
of  soy  n^lgence  tbat  directly  contributed  to 
cause  any  injuries  complained  of." 

Verdict  and  Judgment  wen  entered  tat  the 
plain tur,  and  defendants,  who  had  saved  ex- 
ceptions to  all  adverse  rulings,  appealed. 

Opinion. 

1.  Persima  who  operate  elevators  for  the 
use  of  tbe  gena«l  pobUc,  to  stores  and  other 
boUdlngs,  are  treated  as  common  carriers  of 
passeogers,  and  held  to  the  exercise  of  the 
Ugbeat  practicable  care,  and  such  as  prudent 
men  use  to  (q;>eiating  elevators,  to  prevent  to- 
Jury  to  passengers.  Lee  v.  Enapp,  166  Mo. 
dlO^  66  S.  W.  468;  Becker  v.  Ltocolo,  etc:, 
CkK.  174  Uo.  2i&,  78  S.  W.  6S1;  Lnckel  v. 
Omtory  Bldg.  Co.,  177  Mo.  008,  70  S.  W.  1036. 
It  Is  tbe  duty  of  a  passenger  on  an  elevator, 
and  hence  It  was  platotUTs  duty,  to  use  ordi- 
nary care  to  keep  from  getting  hurt  Becker 
esse,  174  Ho^  loa  cit.  260.  76  S.  W.  1035. 


The  lattor  pn^otf  tkm  was  declared  by  the 
trial  court;  but  tbe  defendanto  were  not  held 
responsible  by  tbe  Instmctlotts  toe  slight  neg- 
ligence on  tbe  part  of  their  employ^  to  charge 
of  tbe  elevator,  as  toey  should  haTe  been. 
This  error  affords  defendants  no  ground  of 
complatol;  but  is  noticed  because  tbe  case 
may  be  retried. 

2.  Tbe  petition  contains  an  aToment  that 
tbe  operator  started  tbe  car  before  platotUTs 
dress  was  released.  Tbat  avoment  is  ssld 
to  be  no  statement  of  an  independent  act  of 
n^llgence  or  separate  cause  of  action,  be- 
cause it  is  not  charged  that  Uie  levator  was 
started  negligently.  Neither  the  word  "n^ 
llgently,"  nor  any  of  almllar  import,  Is  used 
as  descriptive  of  tbe  act  (tf  starting.  Never- 
tbelees  a  cause  of  action  might  be  founded  on 
Ibe  starting  of  the  elevator  when  the  opeiv 
ator  knew,  or  by  using  due  care  could  bavs 
known,  plaintiff's  dress  waa  caught  to  tbe 
door.  Tbe  operator  stood  rl^  by  tbe  door, 
and  had  a  good  chance  to  observe  ttiat  ber 
dress  was  caught  It  was  his  duty  to  nee 
great  can  to  have  toe  passengers  to  sato  po- 
Bltians  before  he  moved  the  elevator.  But 
the  instructions  autborlsed  no  verdict  for 
the  plaintiff  on  a  finding  that  the  elevator 
was  carelras^  atsrted  from  tbe  Isndtog. 
TberefOTe  any  fault  to  tbe  allegation  about 
starting  Is  toamatorlaL  U  Diligence  to  tbat 
regard  is  to  be  relied  on  as  a  separate  ground 
cff  recovery,  tbe  averment  about  It  should  be 
completed  by  tbe  additloin  of  tbe  toet  tbat  toe 
operator  knew  or  ought  to  have  known  her 
dress  was  caualit  wban  be  stsrted  the  ma- 
cbtoa 

8.  PlaiDtttTs  pleadtog  does  not  fit  toe  facta 
disclosed  by  the  evidence  to  all  respects. 

The  negligent  acte  mentioned  to  the  petition 
as  the  cause  of  the  casualty  are,  first  dosing 
toe  door  on  i^atotlfl's  drsss  so  that  It  became 
entangled  to  the  wheels  of  tbe  elevator:  sec- 
ond, carelessly  leaving  toe  wheels  exposed: 
and.  third,  starting  while  platotUTs  dress 
was  fastened.  The  petition  avos  that  by 
toose  acts  platotUt  was  thrown  apdnst  tbe 
top  and  side  of  tbe  elevator  and  injured. 
Platotlff  was  not  Injured  to  that  way,  but, 
as  all  tba  eridence  abows,  ber  leg  getting 
caught  between  the  floor  of  the  elevator  and 
\bB  edge  of  tba  ctfUng  at  om  of  the  stories 
of  the  building.  Nether  did  eq^osed  wheels 
have  anything  to  do  wito  tbe  casualty,  nor 
was  than  any  proof  tbat  toe  wheels  <^  the 
machinery  were  exposed.  Conns^  for  de- 
fendants In^  the  acddent  was  due  proxl- 
matoly  to  reversing  tbe  levator,  thereto 
cauidng  It  to  ascend  again,  and  not  to  Ito 
descend  or  exposed  wheels,  or  dosing  tbe 
door  on  platotlff's  dress;  furtoor,  toat  toe 
petition  says  notoing  about  toe  reversal  ot 
the  movement  of  toe  devator,  and  toerefore 
plaintiff  could  not  recover  on  ber  pleading, 
which  specified  only  acto  of  negligence  that 
to  no  way  contributed  to  the  accident  The 
conclusion  Is  deduced  tbat  the  court  should 
have  directed  a  verdict  for  tbe  defendants. 
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Wlien  analysed  the  above  argnmrat  U  found 
to  resolre  ttielC  Into  the  isopoaltton  that 
13iere  waa  a  variance  betwem  the  petltloii 
and  the  proof,  thongta  the  point  ia  not  pre- 
sented In  that  fbnn.  All  the  evidence  regatd- 
tag  Hbo  accident  vtsat  In  -without  objection, 
and  the  question  of  variance  waa  never  raid- 
ed during  the  trial  in  the  way  provided  by 
the  atatntea  (B«v.  St  1889,  S  656).  The  the- 
ory of  defendants  counsel  Is  that  the  court 
had  no  right  to  instmet  for  a  verdict  tm  the 
plalntlfl  on  a  finding  of  the  Jury  that  the 
downward  movement  ot  the  elevatw  waa  neg- 
ligently changed,  because  that  fact  la  not 
counted  on  In  the  petition,  and  no  right  to  In- 
struct for  a  judgmmt  in  her  favor  <m  a  finding 
of  negligence  In  any  other  particular,  because 
changing  the  course  of  the  elevator  was  efaowa 
conclusively  to  have  been  the  sole  iwozlmate 
cause  of  the  accident;  that  In  this  dilemma  the 
only  proper  mllng  waa  to  deny  a  recovery. 
There  was  abundant  testimony  to  show  de- 
fendants' employfl  carelessly  closed  the  door 
on  plaintiff's  dress^  and  at  the  same  m<nnait 
started  the  elevator.  Now.  negligence  In  that 
respect  was  well  pleaded  In  the  petition,  and 
therefore  the  isroof  did  not  entirely  tail  to 
sustain  one  of  the  causes  of  action,  ot,  ratb- 
er,  grounds  of  recovery,  alleged.  Hence^  If 
the  court  had  ordered  a  verdict  for  the  de- 
fendants on  the  theory  of  total  failure  <tf 
proof.  It  would  have  been  erroneous. 

4.  aranttqg  there  was  evidence  that  start* 
Ing  the  elevator  upward  was  the  proximate 
cause  of  the  accident,  an  Inquiry  arises  as  to 
whether  the  court  properly  sidnnltted  It  as  a 
ground  tar  a  verdict  for  the  plaintiff,  when 
there  was  no  allegation  In  the  petition  re- 
garding the  fact,  but  evidence  about  it  had 
been  received  without  objection.  We  discus- 
sed this  question  recoitly,  and  held  that  the 
statutes  prescribe  several  lines  of  procedure 
in  such  a  eontlngaicy,  and  that  which  line 
ousbt  to  be  followed  in  a  given  case  d^iendB 
<m  the  extut  of  the  variance  presented  be- 
tween the  pleading  and  the  pnxtf.  Utton  v. 
B.  B.  (Mo.  App.)  85  S.  W.  97&  The  provl- 
slons  of  the  Code  on  this  subject  are  dear 
and  ample.  If  there  Is  a  total  failure  to  am- 
tain  an  allegation  stating  a  distinct  and  In- 
dependent ground  of  recovery,  as  where  the 
fact  proved  negatives  tJbe  one  alleged,  a  fail- 
ure of  proof  oocnrs,  Instead  of  a  variance^  and 
the  plaintiff's  case^  In  so  far  as  It  rests  on 
the  unproved  allegation,  must  foil.'  Bev.  St 
1890, 1  798.  A  party  cannot  sue  on  one  cause 
of  action  and  recover  on  anothMr.  Chltty  v. 
B.  B.,  148  Ha  64^  70,  49  &  W.  668.  If  a  va- 
riance occurs,  it  may  be  ^thor  material  or 
Immat^aL  If  immaterial,  the  trial  court  in 
the  iBEereise  of  Ito  discretion,  may  direct  the 
facts  to  be  found  according  to  the  evidence 
or  order  an  immediate  amendment  without 
ooeta.  Bev.  St  1889.  S  656.  The  professtonal 
eye  likes  to  see  pleadings  and  proof  agree  ex- 
actly, and  an  am«idment  Is  preferable^  but 
not  impaatlv&  To  contend,  as  is  sometimes 
done,  that  in  no  case  of  variance  can  the 


court  Instruct  oa  13ie  evidence  Is  to  Ignore 
the  very  words  ot  the  section  of  the  statuts 
last  cited,  which  expressly  authorize  the 
court  to  give  ins  tractions  according  to  the 
evideDce  unless  the  variance  Is  material 
What  shall  be  denned  a  matorlal  variance  it 
prescribed  In  the  Godei   It  is  one  whldi  hss 
misled  the  opposing  parly  to  his  prejudice. 
Bev.<  8t  1889,  f  665.  And  in  the  Codfl^  too,  Is 
prescrit>ed  bow  it  shall  be  made  to  ai^iear  a 
party  has  been  misled.  If  the  evidence  does 
not  correspraid  strictly  to  the  auctions,  it 
Is  the  duty  of  the  opposite  party  to  satisfy 
the  court  by  affidavit  that  tiie  discrepancy  Is 
harmful -to  Mm,  whereupon  the  court  msy 
order  the  pleading  amwded  on  terms.  Bev. 
St  18G9,  S  656.  Now,  during  a  trial  a  party 
may  <rt>Jeet  to  evidence  when  It  Is  <^ered,  oa 
the  ground  that  it  Is  inrelerant  to  the  Issues, 
or  be  may  raise  the  question  of  variance  after 
It  Is  Introduced.  If  he  does  neither,  and  the 
discrepancy  between  the  allesatiims  and  the 
evidence  does  not  amount  to  a  failure 
fjxoott  we  fall  to  see  how  the  trial  conrt  can 
be  dolled  the  right  to  instruct  on  the  evl- 
d«ice,  without  expunging  certain  provisions 
of  tbe  statutes..  This  doctrine  has  been  de- 
clared repeatedly  by  the  courts,  l^ugh  not 
without  Inconsistent  decisions.  nsher,etCL,Ca 
V.  Bealty  Go.,  158  Mo.  66S.  566;  62  S.  W.  443: 
HeflOman  t.  L^on  at  Honw,  40  Ha  App. 
006 ;  FarmerB^  Bank  v.  Assurance  Co..  106  U& 
App.  114,  80  S.  W.  298;  The  teal  dUflculty  la 
practice  is  to  say  whether  the  evidence  Is  so 
unlike  the  facte  averred  as  to  cmstltuto  a 
bilmre  to  prove  the  avermente  In  their  entire 
ncapa  and  meaning  car  merely  constitues  a  va- 
riance; and.  If  there  is  any  touchstone  fbr 
this  problem,  we  would  gladly  see  It  Bul- 
ings  on  the  question  must  be  more  or  less 
arbitrary.  In  the  present  case  the  substance, 
scc^  and  meanfng  of  the  cause  of  action 
steted  are  that  the  plaintiff  was  hart  by  the 
negligent  handling  of  the  elevator  by  defend- 
ante'  employfii   Proof  tliat  the  precise  man- 
ner in  which  the  hurt  was  inflicted  was  by 
reversing  the  elevatar's  movement  carelessly 
would  establish  the  gist  of  the  petition  (1.  e;. 
n^llgent  opnattonttf  the  machine,  but  would 
vary  from  the  particulars  of  the  petition. 
We  bold  It  would  be  a  variance^  and  not  a 
failure  of  proot  Onr  <diief  reliance  for  this 
ruling  Is  the  recent  case  of  Ghooquette  v.  B. 
B..  152  Ho.  267.  S3  S.  W.  897,  In  which  It  was 
held  that  a  variance^  and  not  a  fiailnre  of 
proof,  occurred.    The  petltira  alleged  the 
plaintiff  was  tiirown  off  a  car  In  a  rush  of 
the  pasSHigers  to  escape  a  live  wire,  and  the 
testimony  showed  the  plaintiff  went  to  the 
platform  and  Jumped  off.  Thto  general  topic 
Is  well  discussed  in  Pomen^  on  Code  Ben» 
dies  (4th  Dd.)  S  447  et  seq.  We  collected  some 
instructive  authorities  in  Utton  v.  R.  B..  su- 
pra, and  reasoned  lUwut  tiie  principles  which 
ought  to  control  the  dedslcm  In  esses  presrait- 
ing  rarlons  aspecte. 

5.  Our  main  difficulty  has  been  to  decide 
whether  there  was  any  room  for  the  infer- 
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CDce  that  changlnr  the  direction  of  the  elera- 
tor  caused  the  Injtiry.  No  doubt,  plaintiff 
TTOuld  not  have  been  bnrt  In  the  manUGr  she 
was  If  the  course  of  the  machine  had  not 
beei  changed.  But  that  la  a  very  different 
propoeltlon  from  saying  that  changing  the 
course  waa,  l^ially  ^>eaklng,  the  proximate 
cause.  If  the  car  had  been  simp^  stopped 
at  the  point  where  It  was  turned  upward,  the 
mischief  would  haTe  been  avwted.  The  oper- 
ator swore  It  was  Impossible  for  him  to  stop 
it  there  without  reversing  the  power;  that 
is,  tlirowing  the  lever  ba<^  as  far  as  it  would 
go.  No  expert  opinion  on  the  subject  was 
introduced,  and,  though  the  evidence  is  very 
impreealve  that  notliing  short  of  a  complete 
diange  of  movemeot  would  have  caused  a  ces- 
sation of  tlie  downward  movement  in  time  to 
save  plaintiff,  we  are  unwilling  to  pronounce 
on  ttie  question  as  one  of  law.  The  owrect 
answer  depends  <mi  the  speed  and  momentum 
of  the  car,  and  the  quickness  with  which  it 
reqrauded  to  a  proper  effort  to  stop  it  Con- 
cerning those  matters  there  Is  no  testimtmy. 
except  the  statemrat  of  the  operator  that  he 
could  not  stop  soon  enough  without  revers- 
ing the  movemoit  It  is  certain  that,  if  the 
elevator  tiad  descoided  three  feet  more,  the 
top  would  have  struck  plaintiff  while  she  was 
in  a  positloo  to  t>e  killed  by  ttie  blow.  The 
teatim<Hiy  is  that  she  woald  have  been  killed 
Instantly.  The  ritoatlon  was  one  of  extreme 
peril,  and  called  tar  instantaneous  action  on 
the  part  of  the  operator.  He  liad  to  decide 
and  act  in  a  flash,  and  probably  adopted  the 
most  effectlTe  expedieit  He  was  bound  to 
exOTclse  high  care  In  the  emergency,  consid- 
ering the  trepldatitm  he  must  have  felt  when 
be  realised  plaintiff's  peril  In  his  own  state- 
ment be  said  the  only  way  lie  could  save 
plaintiff  from  Instant  death  was  qui(^ly  to 
reverse  the  elevator,  but  said,  also,  that  *'In 
going  up  the  Jolt  was  too  quick,  and  *  •  * 
the  engine  *  *  *  shot  up"  quicker  than 
it  ought  to  if  run  right  In  the  Luckel  Case, 
1T7  Ma,  lot  dt  0S7,  76  8.  W.  1035,  the  Su- 
preme Court  held  that,  although  the  passenger 
was  cangbt  in  the  door  of  the  elevator  by  tbe 
operator's  negligence,  tbe  passenger  would 
have  escaped  injury  but  for  the  negHgoit  low- 
ering of  the  elevator  on  blm,  which  act,  thexe- 
fore,  was  the  cause  of  the  Injury.  It  was 
shown  that  after  that  elevator  had  ascended 
two  feet  it  was  stopped.  When  It  stopped  the 
plaintiff  was  still  unhurt,  and  could  have 
been  extricated  from  his  position  of  peril 
easily.  But  the  operator  let  the  elevator 
down  until  the  top  caught  him,  crushing  his 
ribs  and  otherwise  injuring  him.  Two  facts 
In  that  case  are  obvious:  That  lowering  tbe 
elevator  was  a  negligent  act,  and  that  it 
alone  was  the  cause  of  the  injury.  In  this 
case  the  elevator  had  not  stopped,  with  plain- 
tiff safe,  before  the  operator  turned  its  course 
upward.  We  have  concluded  It  was  for  the 
Jurr  to  decide  whether  the  operator  handled 
the  elevator  with  reasonable  prudsnoe  oftw 
be  saw  plalntUTs  danger. 


6.  Though  defendants'  counsel  Insist  the 
reversal  of  the  elevator  was  the  proximate 
cause  of  the  accident,  they  by  no  means  con- 
cede that  this  action  was  a  negligent  one. 
Tbelr  position  seems  to  be  that,  whether 
negligent  or  not.  It  was  the  sole  cause  of  the 
Injnry,  and  plaintiff  could  not  go  behind  it 
for  a  ground  ot  recovery.  In  our  Judgment, 
this  position  involves  a  misconception  of 
what  is  meant  in  the  law  of  negligence  by 
the  "proximate  cause  of  an  accident"  The 
expression  "proximate  cause"  frequently  sig- 
nifies, not  that  act  In  a  chain  of  causation 
nearest  to  the  injury  complained  of,  bnt  the 
culpable  act  nearest  to  the  Injury.  Wbarton, 
Negligence,  If  88,  138;  Shearman  &  Redfield. 
Negligence  ^th  Bd.)  {  88;  Bmporla  t. 
Schmidling,  38  Kan.  485,  6  Pac.  898;  Chacey 
T.  Pargo,  8  N.  D.  178,  64  N.  W.  032;  Paatene 
V.  Adams,  48  Cal.  St^  Scott  t.  Shepherd,  2 
W.  BlaCkst  802.  a.  c.  8  Wlls.  408.  When  ft 
person's  conduct  la  negligent,  and  brings  an- 
othw  person  Into  a  position  where  damage 
is  the  natural  ontoome,  the  introduction  of 
a  noncnlpable  act  between  the  orlghial  neg- 
ligence and  Ita  mtaehlevoaB  result  will  not 
prevent  tta  original  negligence  from  being 
treated  aa  tbe  fWozUnate  cause  oi  the  mis- 
chief, If  It  contributed  to  produce  It,  even 
though  ttie  Intervening  act  was  tbe  imme- 
diate cause.  This  prindple  Is  Illustrated  by 
the  caaei  we  have  cited.  The  Inddenta  In 
one  or  more  of  them  irare  the  culpable  acts 
of  a  municipality  In  letting  a  board  In  a 
sidewalk  be  looser  wber^  injnry  resulted 
to  a  pedestrian  \if  his  companion  stei^ing 
on  one  end  of  tbe  board  and  causing  it  to 
rise.  Stepping  on  tiie  end  of  the  board  was 
the  immediate,  but  not  the  pminute,  cause 
of  the  accident  Nov,  In  tbe  present  case, 
it  is  palpable  that  some  one,  by  eatehlng 
plalntlfTs  dress  In  the  door,  or  starting  the 
elevator  while  it  was  caught,  bad  put  her  In 
danger  btfore  the  elevator  was  reversed; 
and  unless  the  reversal  Itself,  or  tbe  way  It 
was  done,  was  a  careless  act  uid  Injured 
the  plaintiff,  the  law  will  recur  to  Ihe  pre- 
vious carelessness  as  tbe  proximate  cause 
of  the  injury.  And  this  is  reasonable,  be- 
cause, if  tbere  was  no  negligence  In  the  re- 
turn of  the  elevator,  the  circumstances  con- 
sidered, then  every  subsequent  Incident,  In- 
cluding the  Injury,  was  tbe  natural  result  of 
the  first  careless  act  But  if  tbe  operator, 
by  catching  plalntifrs  dress  in  the  door,  or 
moving  the  elevator  when  he  should  have 
known  it  was  caught,  had  put  plaintiff  into 
a  position  where  he  could  not  avoid  hurting 
her,  defendants  ought  not  to  escape  liability 
because  some  subsequent  careful  act  of  the 
opwator  actually  Infilcted  the  hurt  There- 
fore we  reject  tbe  conclusion  that  the  up- 
ward movement  of  the  elevator  was  the 
prozlmBte  cause  of  the  accident,  no  matter 
whether  It  was  careful  or  careless. 

7.  Plaintiff  herself  could  bave  been  to 
blame  for  her  injury  in  one  particular  only; 

Digitized  by  Google 


lU  88  80UTHWBBTBBN  BBPOBTBB.  (Mo. 


that  ta,  In  not  ezerdslxig  ordlaaiy  care  to 
keep  her  dress  from  catching  In  the  door. 
BTen  U  she  was  to  blame  for  that  circum- 
Btance,  It  was  the  duty  of  the  operate  to 
use  care  to  see  that  she  and  the  oth»  pas- 
sengers  were  safely  placed  before  he  started 
the  elevator;  and  the  defendants  are  respon- 
sible if  he  was  remiss  In  the  performance 
of  that  duty.  Our  conclusion  regarding  the 
possible  cansee  of  tho  accident  Is  that  the 
plaintiff  alone  may  hare  caused  it  by  catch- 
ing her  dress;  that  the  operator  may  have 
caused  it  either  by  closing  the  door  on 
plaintiff's  dress,  or  starting  the  elevator 
when  he  knew  or  ought  to  have  known  her 
dress  was  caught;  and  that  possibly  he 
caused  It  by  handling  the  elevator  carelessly 
after  discorerlng  plalntUTs  dai^r.  As  In- 
dicated above,  we  think  the  latter  a  weak 
theory,  tot,  though  absolutely  perfect  man- 
agement of  the  elevator  might  have  averted 
the  accident.  It  was  hardly  possible  to  man- 
age it  perfectly  in  the  excitement  and  ur- 
gency of  the  moment  If  the  operator  care- 
lessly dosed  the  door  on  her  dress,  that  in- 
cident may  be  treated  as  the  proximate 
cause  of  the  injury,  fOr  everything  done 
after  he  closed  the  door  would  have  proved 
harmless  if  her  dress  had  been  tree.  Neither 
starting  the  elevator  down,  nor  returning 
again,  would  have  Injured  her  any  more 
than  it  did  the  eight  or  more  other  persons 
in  the  car.  Moreover,  the  operator  swore  be 
closed  the  door  and  started  the  car  at  the 
same  Instant,  and.  If  her  dress  was  caught 
by  his  action,  all  that  followed  could  liave 
been  anticipated  as  a  necessary  consequence. 
If  the  plaintiff  was  not  to  blame  for  the 
catching  of  her  dress,  she  was  not  to  blame 
at  all,  and  no  negligence  of  hers  contributed 
to  her  injury. 

8.  The  seventh  instruction  given  for  the 
plaintiff  correctly  says  that  by  the  term  "con- 
tributory negligence"  is  meant,  in  this  case, 
"any  negligence  on  the  part  of  the  plaintiff 
directly  contributli^  to  h^  injury."  Imme- 
diately after  that  definition  tbe  instruction 
declares  that  "such  negligence  on  her  part 
[that  is  to  say,  negligence  on  her  part  which 
directly  contributed  to  the  InJnryJ  will  not 
bar  her  right  to  recover  If  defendants'  agent 
or  servant,  after  discovering  the  danger  in 
which  plaintiff  was  placed  by  her  negligoice, 
might  have,  by  the  exercise  of  ordinary  care, 
prevented  the  Injury  to  plaintiff."  Taken  as 
a  whole,  that  instruction  was  apt  to  impart 
an  erroneous  opinion  about  the  effect  on 
plaintUTs  right  to  a  verdict  of  a  finding  that 
she  had  been  guilty  of  contributory  negli- 
gence. It  was  misleading.  The  last  clause 
was  erroneous  In  requiring  no  more  of  the 
operator  than  ordinary  care  to  save  plaintiff 
after  he  discovered  her  peril.  He  was  bound 
to  use  bi^  care.  Besides,  in  the  drcumatan- 
ces  shown,  he  might  have  been  remiss,  so  as 
to  lay  his  employers  liable,  by  not  discover- 
ing plaintiff's  peril.  As  she  could  have  put 
hmelf  in  paril  In  no  way  except  catching 


hOT  dress,  tlie  instruction  on  this  branch  of 
the  case  will  instruct  the  Jury  best  by  telling 
them  that,  although  they  find  plaintiff  herself 
was  to  blame  for  her  dress  catching  in  tbe 
door,  yet  If  they  also  find  the  operator  knew, 
or  by  exercising  the  high  degree  of  care  in- 
cnmbeot  on  him  conld  have  known,  it  was 
caught,  in  time  to  prevent  the  injury  to 
plalntlfl,  defendants  are  liable.  The  first  part 
of  tbe  instruction  authorized  a  verdict  for 
plaintiff  In  a  given  contingency,  though  she 
was  found  guilty  of  negligent  which  directly 
contributed  to  her  Injury.  We  deem  that 
charge  aroneous,  as  no  evil  feeing  on  the 
part  of  the  operator  was  shown.  It  la  not 
easy  to  refute  tbe  proposition  that  one  who 
carelessly  gets  himself  into  a  sltnatlMi  of 
danger,  and  unwittingly  remains  there  nntil 
hurt  omtribntee  to  his  Injury.  But  tbe  ini- 
tial negligence  of  a  party,  which  brought  him 
within  range  of  harm  from  what  another 
was  doing,  is  regarded  often  as  having  only 
remotely  contributed  to  the  accident  because 
none  would  have  happened  if  the  injuring 
party  had  done  his  duty*  The  principle  of 
liability  is  that  the  duty  of  using  caution  not 
to  inflict  injury  is  owed  to  careless  as  well 
as  careful  people.  I  have  no  more  right  neg- 
Ilgmtly  to  hurt  a  man  who  has  carelessly 
gone  where  I  can  hurt  him  than  I  have  to 
kill  a  man  Intentionally  who  is  trying  to  kill 
himself.  In  situations  where  the  mle  in 
question  Is  ajH^Uod,  tbe  conduct  of  the  party 
exposed  to  risk  does  not  release  others  from 
the  duty  of  being  careful  of  bis  safety,  nor 
lower  the  standard  or  lessen  the  quantity  of 
care  required.  But  If  his  own  conduct  In  ex- 
posing himself  to  peril  by  the  act  of  auotbn', 
or  failing  to  avoid  peril  when  be  could,  om- 
tributes  to  the  injury  he  received,  and  the 
other's  n^llgence  (not  recklessness  or  will- 
fulness) contributes  also,  tbe  latter  Is  not  an- 
swerable; He  is  not  answerable,  because  the 
law  refuses  to  compare  the  negligence  of  the 
parties,  or  to  attempt  an  apportionment  of 
their  respective  influences  in  bringing  about 
the  result,  not  because  the  defendant  was  re- 
leased from  the  duty  to  be  careful  by  the 
plalntlfTs  neglect  It  Is  not  ctmtended  in  this 
case  that  the  elevator  operate  was  reckless 
in  conduct  or  guilty  of  willful  wrong.  There- 
fore plaintiff's  right  to  recover  notwithstand- 
ing her  own  negligence  may  be  detomlned 
most  satisfactorily  by  answering  the  qnestloa 
of  whether  her  negligence  directly  contrlba- 
ted  to  cause  the  accident;  that  Is,  was  the 
proximate  cause.  Any  negligence  of  which 
she  was  guilty  will  not  debar  her  unless  it 
contributed  to  the  Injury ;  and  it  did  not  con- 
tribute, legally  speaking  (directly  omtribnte), 
it  subsequent  to  it  tbe  operator  bad  a  last 
clear  cbance  to  prevent  harm  by  exercising 
high  care.  The  doctrine  finds  application  to 
cases  wherein  It  appears  the  defesdamt  saw 
the  plalntUTs  peril  In  time  to  save  him,  and 
to  those  wherein,  the  d  rerun  stances  consid- 
ered, the  defendant  ought  to  have  seen  the 
peril  In  time.   Hence  we  bold  In  this  esse 
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that  If  the  cq^erator  saw,  or  1^  high  vigilance 
would  have  seen,  plaintUCa  dreas  waa  caught, 
tn  time  to  {O'event  the  harmful  result,  the  de- 
fendants  are  answerable.  Theire  Is  an  antin- 
omy between  the  doctrines  of  contributory 
ntsUgoioe  and  of  discovered  pail  (or  the  last 
clear  (fiance)  that  has  resisted  all  attempts 
to  formulate  a  theory  adequate  to  indicate 
clearly  In  border-line  cases  which  of  the  two 
doctrines  should  control  the  decision.  Yet 
stodoitB  of  the  subject  realize  that  there  are 
circumstances  undo-  which  an  Injured  party 
slMuld  recover  damages,  notwitbstandlng  the 
fact  ttiat  his  own  want  of  care  bad  something 
to  do  with  bringing  about  the  injury  by  af- 
fording the  opportunity  for  it  to  occur.  The 
case  in  hand  contains  testimony  to  establish 
facts  which  the  last  dear  chance  rule  fits. 
The  vital  facts  In  this  connection  are  that  the 
operator  was  charged  with  the  duty  to  exer- 
dse  unusual  vigilance  for  plalnttfTs  safely, 
and,  if  she  was  guilty  <^  n^llg^t  conduct 
which  endangered  her,  such  conduct  did  not 
continne  xmtll  the  Instant  her  1^  was  broken, 
nor  could  she  by  bar  own  exertions  escape  the 
danger  In  whidi  she  had  placed  herself.  Any 
negligoice  on  bee  part  must  have  occurred,  if 
at  all,  before  the  elevator  began  to  descend. 
By  catching  ber  dress,  she  was  put  In  a  posi- 
tion of  danger ;  and.  if  she  caused  It  to  catch, 
she  put  httself  In  that  position.  But  it  Is 
a  reasonable  Inferaxie  that  the  operator, 
using  vigilance  to  see  that  his  passengers 
were  pn^perly  placed  before  starting,  might 
have  averted  barm  to  the  plalntUF  from  what 
be  was  doing  (running  the  elevator),  though 
her  drew  was  caught  Had  he  looked  ,  to  see 
if  she  waa  safe^  and.  seeing  she  waa  not,  held 
the  dentor  motionleas  until  her  drees  was 
detached,  all  would  have  been  well.  And  if 
this  precaution  could  have  been  tatcen  by  the 
apentOT,  thai,  plainly,  plalntUTs  negligence 
only  ronotely,  and  not  directly,  emtrlbuted 
to  ber  Injury,  and  it  was  unnecessary  to  tell 
the  Jury  she  might  recover  if  th^  found  It 
directiy  contributed.  The  Instructlous  should 
have  presented  In  a  concrete  way  the  rule  of 
law  r^rdlng  the  right  of  a  party  who  has 
carelessly  exposed  himself  to  peril  to  recover 
for  an  injury  needlessly  Inflicted  by  another 
person.  The  gaieral  and  abstract  diaracter 
of  the  first  part  of  the  seventh  instruction 
went  beyond  the  necessities  of  the  case,  and 
waa  incompatible  with  the  defense  of  contrib- 
utory n^llgHice. 

9.  The  first  Instructlcm  givoi  for  the  plaln- 
tUT  held  ihe  defendants  responsible  If  plain- 
tlfTs  injury  was  caused  by  any  failure  on 
their  part  to  exerdae  care  and  precanti<ai  to 
wi*ti*gt«ig  the  devatw — an  erroneous  view. 
Not  any  failure  of  duty  by  the  defraidants, 
but  Mily  audi  as  there  was  proof  of,  should 
have  beoi  submitted  to  the  jury  as  ground 
for  a  verdict  In  plalntlfTs  favor.  Different 
acts  of  n^Iigenee  were  allured  In  the  peti- 
tion,  and  aome  of  these  were  supported  by  evi- 
dence. PlatotUFs  right  to  recover  depended 
«Q  aattatyliig  the  Jury  that  defeskdants  were 


guilty  of  one  or  more  of  those  acts.  Allen  v. 
Transit  Ck>.  (Mo.  Sup.)  81  B.  W.  1142;  Lesser 
V.  B.  H..  85  Mo.  App.  82a 

10.  Error  is  assigned  because  of  the  exdu- 
slon  of  the  lettw  defendants  wrote  plaintiff 
while  she  was  In  the  bospltaL  The  defend- 
ants received  no  reply  to  the  letter  In  ques- 
tion, and  did  not  seek  one  or  pursue  the  mat- 
ter farther.  They  say  that,  as  plaintiff  re- 
mained at  the  hospital  at  their  expense  alter 
receiving  the  letter,  she  must  be  held  to  have 
accepted  the  ]^:<^}osltlon  submitted.  This 
proposition  was  that  the  defradants  would 
continue  to  pay  for  her  board  and  attention 
at  the  hospital,  provided  she  aasured  them 
she  would  make  no  additional  demand  on  ac- 
count of  her  Injury.  Arguing  that  plalntUTs 
conduct  amounted  to  a  tadt  acceptance  of 
their  dfer,  defendants'  counsel  present  the 
supposed  acceptance  as  a  settlement  of  the 
present  cause  of  action.  We  will  say  no  more 
on  this  potot  than  that,  to  our  judgment, 
there  is  no  ground  for  the  conclusion  that 
plaintiff  accepted  the  propositlcm,  or  In  any 
way  released  her  dalm.  She  made  no  re- 
sponse to  the  letter,  and  defendants  could  not 
rest  with  the  negotiation  to  that  stete,  and 
insist  afterwards  on  a  constructive  asswt  by 
platotlff.  Besides,  all  the  evidence  went  to 
show  she  was  a  minor  wheai  she  left  the  hos- 
pitol,  and  tocapable  of  entering  toto  an  ac- 
cord and  satisfaction.  The  court  ccnnmitted 
no  CTTor  to  excluding  the  letter. 

The  Judgm^t  Is  reversed,  and  the  cause 
rananded.  All  ooncor. 


'  BLAM  T.  WESTERN  UNION  TELEGRAPH 
CO. 

(Eanaas  City  Oourt  of  Appeals.  MIssourL 
June  5,  lOOS.) 

1.  TELXoaAFBS  —  MiBaaen— Muiniia--Evi- 

OENCB. 

Where,  In  an  action  against  a  tel^raph 
company  for  damages  for  failure  to  deliver  a 
massage  whereby  plaintiff  ordered  a  shipment  of 
potatoes.  It  appeared  that  the  message  read, 
^Two  hundred  Rose  two  hundred  Ohio  one 
hundred  Trinmph,"  It  was  proper  to  permit  the 
addressee  to  testify  that  be  would  have  under- 
stood the  message  to  be  an  order  for  a  curtain 
□umber  of  bushela  of  certato  kinds  (tf  potatoes. 

2,  Sauk. 

In  an  action  against  a  tel^raph  company 
for  failure  to  deliver  a  message  whereby  plalD- 
tiif  ordered  potatoes  from  the  addressee,  it  was 
proper  to  permit  blm  to  testify  that.  If  he  bad 
received  the  message,  he  would  have  complied 
with  the  order. 

Appeal  from  drcult  Cour^  Barton  Coun- 
ty; H.  C.  Tlmmonds,  Judge. 

Action  by  N.  B.  Elam  against  the  Western 
ITnlon  Telegraph  Company.  From  a  Judg- 
ment to  favor  of  platotUf,  defendant  appeals. 
Affirmed. 

Mclndoe  ft  Tbrnman,  for  appellant  Ool^ 
Burnett  ft  Mo<hw,  fur  respondoit 

BROADDUS,  P.  J.  The  plalntirs  suit  is 
for  damages  tm  the  failure  of  defendant  to 
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deliver  a  certain  telegram  for  ttie  purchase 
of  potatoes.  The  petltioa  waa  In  three 
counts.  The  two  first  were  for  damagei^ 
and  the  third  for  tiie  statatory  puialt^.  The 
plaintiff  dismissed  as  to  the  first,  and  re- 
covered $97.50  on  the  second,  count  The 
finding  was  for  defendant  on  the  third  count 
The  defendant  appealed  from  the  Judgment 
on  the  second  count 

The  facts  are  as  follows:  On  the  24th 
day  of  February,  1904,  in  response  to  plain- 
tiffs Inquiries  hy  telegraphic  communication 
bad  over  defendant's  telegraph  lines  as  to 
the  price  of  certain  kinds  of  potatoes  at  the 
then  market  price,  he  received  from  J.  H. 
Kennedy,  who  was  engaged  In  the  wholesale 
grain  and  potato  business  at  Minneapolis, 
Minn.,  the  following  telegram,  viz.:  "N.  B. 
Blam,  Lamar,  Mo.:  Bose  dollar  four  Ohio 
dollar  fourteen  lYImnph  dollar  twelve  sack- 
ed Lamar.  J.  H.  Kennedy."  On  the  25th 
of  said  monUi  plaintiff  delivered  to  defend- 
ant's agent  and  operator  In  charge  of  its 
office  at  Lamar,  for  transmission  to  said  J. 
H.  Kennedy,  at  Minneapolis,  the  following 
telegram:  "J.  H.  Kennedy.  Minneapolis, 
Minn.;  Two  hundred  Bose  two  hundred 
Ohio  one  hundred  Triumph.  N.  B.  Blam.** 
Plaintiff  paid  to  defendant's  agent  50  cents, 
the  regular  charge  for  such  service.  Through 
defendant's  fault,  the  message  was  never  de- 
Urered.  The  plaintiff  at  the  time  had  con- 
tracts to  sell  In  lota  to  different  dealers  In 
potatoes  200  bushels  of  Bose,  200  bushels  of 
Ohio,  and  100  bushels  of  Triumph  potatoes. 
As  tiie  telegram  to  Kmnedy  was  not  deliver- 
ed, he  did  not  ship  to  plaintiff  any  potatoes 
whatevn',  In  con^uence  of  which,  plaintiff 
waa  compelled  to  buy  on  his  home  markef 
other  potatoes  at  an  advanced  price — the  dif- 
ference being  $97.50— to  comply  -with  his 
said  contracts  of  sale.  It  was  shown  that 
ttM  word  "hundred,"  In  the  telegram,  meant 
bushels;  that  "Ohio"  meant  Ohio  potatoes; 
"Boee,**  Bose  potatoes;  and  "Triumph," 
Trlnmph  potatoes;  and  that  they  were  so 
understood  by  Kennedy.  The  latter  was 
permitted  to  testify  that,  had  he  received  the 
mislaid  and  undelivered  telegram  sent  by 
plaintiff,  he  would  have  shipped  the  potatoes 
called  for,  as  he  understood  the  telegram 
called  for  potatoes  of  the  kind  and  quantity 
stated. 

The  first  contention  of  defendant  Is  that 
"Kennedy  should  not  have  been  permitted  to 
testify  what  he  would  have  done,  or  that  he 
would  have  accepted  and  filled  the  order  in 
case  the  message  had  been  delivered.  Nor 
should  he  have  been  permitted  to  testify 
what  he  would  have  understood  It  to  mean. 
What  he  would  have  done  la  speculative,  re- 
mote, and  contingent."  Many  cases  are  cit- 
ed to  sustain  defendant's  position.  In  Reyn- 
olds T.  Tel.  Co.,  81  Mo.  App.  223,  the  court 
held  that  It  was  competent  to  explain  ab- 
breviations In  words.  "A  wife  signed  a 
statement  made  In  the  partn^shlp  book  of 
ber  husband  and  another  party  to  the  effect 


that  she  ratified  certain  accounts  In  flie  book 
so  far  as  any  of  her  property  was  concerned. 
It  was  held  that  'parol  evidence  waa  admla- 
Blble  to  show  all  the  fitcta  and  circumstances 
under  which  the  writing  was  signed,  so  that 
the  court  could  determine  what  wta  prob- 
ably meant  by  the  language  [Newbwrry  t. 
Durand,  87  Mo.  App.  290].'"  In  Thompson 
T.  Thome,  83  Mo.  App.  241,  it  is  held  that 
it  was  competent  to  explain  the  nncoialn 
meaning  of  terms  used  In  an  Inaorance  pol- 
icy. It  la  well  known  that,  for  the  pnrpooe  ol 
convenience  and  economy,  people  resorting  to 
the  telegraph  for  business  or  other  purposes 
very  generally  use  only  so  many  words  as 
may  be  necessary  to  make  known  to  the  re- 
cipient the  meaning  intended  to  be  conveyed 
by  the  message.  This  mode  of  correspon- 
dence results  In  both  the  contraction  and 
omission  of  words  ordinarily  used.  The  use 
of  the  telegraph  Is  an  Improved  and  rapid 
means  for  distant  commonlcatlon.  Tbe 
courts  are  bound  by  the  very  necessity  of  the 
conditions  to  apply  ttEtatlDg  legal  iwlnclples 
to  the  interpretation  of  telegrapUe  messagea. 
For  Instance,  If  terms  are  nsed  in  a  message, 
the  meaning  of  which  la  obscure^  and  such 
terms  are  in  general  ose  and  imdenrtood 
among  those  engaged  in  the  business  to 
which  It  refers  to  have  a  definite  meaning, 
the  court  will  receive  such  evidence  for  tiie 
purposes  of  making  certain  that  which  was 
uncertain.  And  also,  npon  the  same  princi- 
ple, it  Is  competent  In  other  instances  to 
show  that,  as  between  the  sender  and  the 
recipient  of  a  message  the  communication 
Is  mutually  understood. 

The  contention  of  defendant  that  It  was 
errMT  In  permittjlng  Kennedy  to  testify  that 
he  would  have  accepted  and  filled  plalntlfFs 
order,  had  the  message  been  delivered,  we 
do  not  think  Is  supported  by  authority.  We 
are  of  the  opinion  that  defendant's  statement 
of  the  question  is  misleading.  It  was  not  a 
question  what  he  would  have  done,  but  what 
he  was  legally  bound  to  do,  under  the  dr- 
cumstances.  If  the  telegram  had  been  de- 
livered, it  seems  to  us  that  it  constituted  a 
contract,  for  Kennedy  had  offered  to  plaintiff 
the  kind  and  quantity  of  potatoes  at  fixed 
prices;  and  the  message,  If  received,  was 
an  acceptance  of  the  offer,  and,  as  such,  was 
a  contract  In  writli^,  binding  on  the  parties. 
If  Kennedy  had  received  the  message,  and  de- 
livered the  potatoes  In  sacks  to  plaintiff  at 
Lamar,  he  would  have  been  legally  bound 
to  accept  and  pay  for  them  at  the  prices  des- 
ignated. If  plaintiff  would  have  been  so 
bomud  to  Kennedy,  then  there  was  a  corre- 
sponding obligation  npon  his  part  to  deliver 
the  potatoes  to  plaintiff.  The  case  is  differ- 
ent from  tliat  where  a  customer  merely 
makes  an  order  on  his  merchant  for  goods, 
which  does  not  constitute  a  sale  until  the 
goods  are  delivered  or  the  order  accepted. 
"A  contract  is  made  when  both  parties  agree 
to  It  If  the  offer  is  made  by  letter,  theai  It 
la  made  where  the  party  reo^ving  ttw  prop- 
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osltlon  pnts  Into  tbe  mall  hla  answer  accept* 
tog  it,  or  does  any  eqalvalent  act"  Haock 
Clothing  Go.  T.  Sharpe,  83  Mo.  App.  385.  An 
offer  and  acceptance  constitute  a  iMiTgaln. 
Stotesbnrg  t.  Massengale,  13  &fo.  App.  226. 
On  thiB  question  ve  take  It  for  granted  that 
It  Is  not  necessary  to  quote  authorities.  We 
will  not  comment  on  the  authorities  dted  by 
appellant  to  sustain  Its  position,  tar  the  rea- 
son that  they  do  not  apply. 

As  the  plaintiff  had  contracts  binding  blm 
to  deliver  potatoes  of  the  kind  and  quantity 
described,  and  as  he  was  compelled  to  go 
on  the  market  and  purchase  others  for  the 
purpose  of  complying  with  his  contracts,  he 
-was  entitled  to  the  dlflFerence  between  what 
he  was  to  pay  Kennedy  and  what  he  was 
compelled  to  pay  for  them  In  the  market. 
The  damages  were  not  In  any  sense  specula- 
tlTC,  but  were  actual  and  certain  In  amount 

The  case  was  tried  upon  the  correct  the- 
ory, and  there  was  no  error  In  giving  plain- 
tiff's Instructions. 

Affirmed.  All  concur. 


MOFPATT  COMMISSION  CO.  T.  UNION 
PAa  R.  CO. 

(bnaas  (Sty  Court  of  Appeals.  Miaonil 
June  B,  1905.) 

1.  Cabbixbs— Injmrr  to  OooDft—Acr  or  Cton. 

While  a  carrier  Is  responsiblQ  for  an  Injury 
caused  by  the  concurrence  of  its  negligence  with 
an  act  of  Ood,  yet  such  Injury  must  be  a  nat- 
nral  and  probable  conseqoeBce  of  the  neglicence, 
and  not  an  unusual  and  unanticipated  conse- 
qoence,  such  as  an  injury  to  goods  caused  by 
an  unprecedented  and  unforeseen  flood,  to  which 
the  carrier's  neglignit  delay  in  moving  tlw  goods 
snbjectad  them. 

2.  8A]a--BBEACH  OF  C0NTU.OT. 

A  carrier  U  not  liable,  on  the  theory  of 
breach  of  contract,  for  the  destruction,  by  an 
oDfoTMcen  and  anantidpated  flood,  of  goods 
which  it  delayed  to  transport,  as  such  conse- 
qoenee  was  not  In  the  coatemplation  of  the 
parties  as  a  probaUe  result  of  uie  breach. 

Appeal  from  Olicnlt  Oonrt;  JadfcMm  Ooan- 
t7;  W.  B.  Teasdale^  Judge; 

Action  by  tbn  Mofbtt  Commtaston  Company 
againet  the  Unl(m  Fadfie  Railroad  Company. 
Ftom  a  judgment  for  deCendant  plaintiff  ap* 
peala.  Affirmed. 

Harkless,  Crysler  &  HIsted,  for  appellant. 
N.  H.  Loomis  and  L.  N.  Watson,  for  respond- 
ent 

KUilSON,  J.  This  action  is  to  recover 
damages  by  reason,  of  the  negligence  of  de* 
fendant  In  delaying  the  delivery  of  two  cars 
of  wheat  whweby  they  were  destroyed  by  a 
flood  of  such  unprecedented  character  as  to 
be  admitted  to  be  an  act  of  God.  The  Judg- 
ment in  the  trial  court  was  for  the  defendant. 

It  appears  that  two  cars  of  wheat  were 
shipped  by  different  persons  over  defendant's 
road  to  Kansas  City,  Mo. ;  that  one  car  was 
consigned  to  the  Murphy  Oralo  Company, 
and  the  otber  b>  the  Bentoo  Oraln  Company. 


Bacb  of  these  companies  bad  samplea  of  tbe 
grain  on  May  28, 1903,  at  tbe  board  of  trade. 
Plaintiff  bought  tbe  wheat  from  these  sam- 
ples on  tbat  day,  and  ordered  the  grain  com- 
panies to  send  the  cars  to  the  yards  of  tbe 
Hannibal  &  St  Joseph  Baitroad  Company. 
It  Is  a  matter  of  dispute  as  to  what  time  in 
the  afternoon  of  the  2Sth  the  defendant  got 
the  order.  It  was  the  custom  of  the  com- 
pany, and  perhaps  the  expectation  of  parties 
dealing  with  it,  to  "card"  such  cars  for  trans- 
fer next  day  when  the  order  was  given  before 
4  o'clock  the  preceding  afternoon.  If  the 
order  was  given  after  4  o'clock,  it  could  not 
be  carried  out  until  the  second  day.  Tbe  cars 
could  have  been  transferred  the  next  day  (the 
29th)  after  the  order  given  at  the  board  of 
trade,  but  on  the  next  day  (tbe  80th)  the 
great  flood  of  1903,  caused  by  the  overflow 
of  tbe  Missouri  and  Kansas  rivers,  suddenly 
advanced  to  such  unprecedented  stage  as  to 
make  It  Impossible  to  move  tbe  care,  and  it 
finally  reached  such  height  as  to  practically 
destroy  the  grain.  Plaintiff  does  not  claim 
tbat  the  cars  could  have  been  moved  on  or 
after  the  30tb,  but  bases  its  right  to  recover 
solely  on  the  charge  that  defendant  was 
Ifgent  in  not  transferring  tbem  on  the  29th. 

1.  In  view  of  our  conclusions  as  to  the  law 
of  the  case,  we  will  assume  that  defendant 
got  the  order  to  transfer  the  cars  from  Its 
track  to  the  yards  of  the  Hannibal  Company 
in  time  on  the  afternoon  of  the  28th  to  have 
made  the  transfer.  In  usual  course  of  such 
business,  on  the  29th,  and  that  In  not  doing  so 
It  was  guilty  of  negligence.  Is  the  defendant 
liable  on  account  of  such  negligence  for  a  loss 
occasioned  by  the  act  of  God?  It  Is  generally 
stated  to  be  tbe  rule  of  law,  and  it  is  so  held 
in  this  state,  that  where  there  is  ne^ligoace 
concurring  with  the  act  of  God,  and  but  for 
such  negligence  the  injury  would  not  have 
occurred,  the  jwrson  guilty  of  the  negligence 
will  be  liable.  Davis  t.  Ey.  Co.,  89  Mo. 
340,  1  S.  W.  327;  Prultt  v.  Ry.  Co.,  62  Mo. 
C40;  Coleman  v.  Ry.  Co.,  86  Mo.  App.  476. 
But  the  Injury  must  not  be  too  remote.  It 
must  be  a  natural  and  probable  consequence 
of  tbe  negligence.  That  Is  to  say,  the  Injury 
must  have  some  natural  connection  with  tiie 
negligence.  In  the  probable  course  of  affairs. 
Holwerson  v.  Ry.,  157  Mo.  231,  57  S.  W.  770, 
50  L.  H.  A.  850;  Brewing  Ass'n  v.  Talbot^ 
141  Mo.  674,  42  S.  W.  679,  64  Am.  St  R^. 
538.  If  tbe  Injury,  as  a  consequence  of  the- 
negligence.  Is  beyond  the  usual  experience 
and  expectation  of  mankind,  there  ought  not 
to  be  a  liability.  It  would  not  be  improper 
to  ask  tbe  question,  what  are  the  probable 
consequences  which  might  happen  from  the 
neglect?— not  what  are  tbe  possible  conse- 
quences. Stone  v.  Ry.  Co.,  171  Mass.  636,  61 
N.  E.  1,  41  L.  R.  A.  794.  In  Scheffer  v.  Ry. 
Co.,  105  U.  S.  249,  26  L.  Ed.  1070,  Scheffer 
was  Injured  through  the  negligence  of  the 
railway  company,  so  that  be  became  Insane 
and  committed  suicide.  It  was  held  that  the 
death  In  that  manner  was  not  tbe  natural 
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Ukd  probable  confleqnence  of  tbe  negllgaic^ 
aud  coutu  uot  reasonably  have  been  foreseen, 
or  expected.  It  might  be  n^Ugence  to  delay 
pnttlns  certain  goods  vdA&c  ebelter  In  the 
month  of  July  to  protect  them  from  rain  or 
thieves ;  bnt  If  left  out,  and  tbe  unheard-of 
occurrence  (In  this  climate)  of  a  ftNBese  at 
that  season  was  to  occur  and  destroy  than, 
would  there  be  any  natnral  connection  be- 
tween the  neglect  and  the  loss?  And  so  It 
has  been  held  In  this  state  there  where  the 
carrier  negligently  delayed  the  transporta- 
ti-cai  of  goods,  BO  tiiat  the  public  enemy  came 
upoa  them  and  took  them  from  blm,  he  was 
not  liable ;  It  not  being  shown  that  he  knew 
of  the  presence  of  the  hostile  force.  Clark 
V.  By.  Co.,  39  Mo.  184.  90  Am.  Dec  458;  Bat- 
lentlne  v.  Ry.  Co.,  40  Mo.  491,  83  Am.  Dec. 
315.  The  same  principle  is  announced  In  an 
interesting  case  In  Pennsylvania.  Morrison 
V.  Davis.  20  Pa.  171,  57  Am.  Dec.  685.  And 
in  Denny  v.  Ry.  Co..  18  Gray.  481,  74  Am. 
Dec.  64S.  which,  as  In  this  case,  was  where 
a  flood  Injnred  goods  which  would  not  have 
been  exposed  but  for  the  carrier's  delay,  yet 
be  was  held  not  liable.  And  so  In  the  like 
case  of  Ralh:oad  Co.  t.  Reeves,  10  Wall.  176, 
18  L.  Ed.  809.  In  Morrlsm  v.  Davis,  snpra, 
tbe  court,  after  stating  that  one  Is  on^  liable 
for  the  natural  and  proximate  resntta  of  his 
Diligence,  gives  this  Illustration:  "A  black- 
smith pricks  a  horse  by  careless  shoeing. 
Ordinary  foresight  might  anticipate  lameness, 
and  some  days  or  weeks  of  unfitness  for  use, 
but  it  could  not  anticipate  that  by  reason  of 
the  lameness  the  horse  would  be  delayed  in 
passing  through  a  forest  until  a  tree  fell,  and 
killed  him  or  Injured  his  rider ;  and  such  In- 
JnxT  would  not  be  a  proper  measure  of  the 
blacksmith's  liability."  And  (borrowing  the 
Idea  from  an  Illustration  In  counsel's  brief) 
If  a  train  should  for  two  hours  be  negligently 
delayed  in  leaving  a  station,  and  meantime  a 
Btorm  should  arise,  and  lightning  strike  a 
car  and  destroy  property,  the  carrier  would 
not  be  liable.  The  result  would  be  beyond 
natnral  expectation,  not  within  the  thought 
or  foresight  of  any  one,  and  altogether  fortu- 
itous and  disconnected  from  the  negligent  act 
of  delay.  So  tbe  rule  may  be  stated  to  be 
this:  That  the  act  of  God  must  be  tbe  sole 
cause  of  the  loss  or  Injury,  and,  whenever  the 
negligence  of  the  carrier  mingles  with  tbe  act 
of  Ctod,  as  a  cooperative  cause,  be  is  liable, 
provided  the  resulting  loss  Is  within  the  prob- 
able consequences  of  the  negligent  act;  oth- 
erwise it  will  be  too  remote  and  disconnected 
to  be  considered  the  proximate  cause.  As  is 
said  In  St.  Louis,  I.  M.  &  S-  R.  Co.  v.  Com- 
merdal  Union  Ins.  Co.,  189  U.  S.  237. 11  Sup. 
Ct  554,  35  L.  Ed.  154,  It  would  be  considered 
"simply  as  one  of  a  series  of  antecedent 
events,  without  which  the  loss  could  not  have 
happened."  If,  as  said  In  Wolf  v.  Brpress 
Co.,  43  Mo.  421,  97  Am.  Dec.  406,  tbe  act  of 
Ood  might  have  been  avt^ded  by  foresight 


or  diligence  (wltb  nter&iCB,  of  cotin^  to 
such  acQ,  then  there  ia  liability.  It  followa 
tha^  If  thne  was  no  notice  or  expectation 
of  such  TlBltatlon  of  Ood,  there  is  no  liability, 
for  in  such  case  there  is  no  concurrent  negU- 
gmoB  at  time  and  place.  The  Inunedlate  in- 
Juiy  and  result  In  this  case  was  occasioned 
by  the  sudden  great  and  nnprecedoited  flood 
of  1808.  It  was  a  result  almost  altogether 
out  of  the  course  of  nature.  Its  like  had 
inobably  not  occurred  in  the  memtar  of  any 
one  Uvli^.  Loss  from  such  a  cause  was 
wholly  nnlooked  for,  and  was  not  to  be  ex- 
pected or  eroi  taken  into  ccmslderation  b7 
the  most  cautious. 

2.  So,  if  we  should  r^ard  the  case  as  one 
arising  from  a  breach  of  the  contract  to 
transfw  the  freight  ftom  one  yard  to  another 
for  delivcory  to  the  assignee  ot  the  consignee, 
the  result  would  be  the  same.  The  oonse- 
quencoB  a  breach  of  contract  must  be  audi 
as  were  or  should  have  been  In  the  contem- 
plation of  the  parties  as  a  probable  result  ot 
the  breach.  Hyatt  t.  By.  Go.,  19  Ma  App. 
287,  300;  Frultt  r.  B7.  Ga,  62  Ma  027; 
Murdock  T.  Rf,  Go.,  133  Mass.  IS,  43  Am. 
Bep.  480;  Walsh  t.  By.  Co.,  42  Wis.  28,  24 
Am.  B^  376;  Hobbs  v.  Ry.  Ca,  10  Law 
Bep.  (Q.  B.)  111.  In  the  last  case  It  Is  said 
that:  "What  Infinite  difficulty  there  would 
be  in  attempting  to  lay  down  any  principle 
or  rule  which  shall  cover  all  such  casesi  Bat 
I  think  that  the  nearest  approach  to  anything 
like  a  fixed  nUe  Is  this:  That,  to  oitltle  a 
parson  to  damages  by  reason  of  a  breach  o( 
contract;  the  Injury  for  which  compensation 
Is  asked  should  be  one  that  may  be  fairly 
taken  to  have  been  contemplated  by  the  par- 
ties as  the  probable  result  of  the  breac^i  of 
the  contract  Therefore  yon  must  have  some- 
thing immediately  flowing  out  of  the  breach 
of  contract  complained  of — something  imme- 
diately connected  with  it,  and  not  merely  con- 
nected wltb  it  tiirough  a  series  of  causes  In- 
tervening betwe^  the  immediate  conse- 
quence of  the  breach  of  contract  and  the  dam- 
age or  Injury  complained  of."  Archibald,  J., 
In  the  same  case,  expressed  his  view  In  the 
same  way:  "I  concur  In  the  observations 
which  have  been  made  by  my  lord  and  my 
learned  brothers,  and  I  would  only  add,  with- 
out expressing  anything  In  the  form  of  a  rule, 
ttiat.  In  case  of  breach  of  contract,  tbe  party 
breaking  the  contract  must  be  held  liable  for 
the  proximate  and  probable  consequences  of 
such  breach;  that  is,  such  as  might  have 
been  fairly  in  the  contemplation  of  tbe  par- 
ties at  the  time  the  contract  was  eabeanC  in- 
to." 

Since  tbe  foregoing  was  wrlttm,  an  opinion 
by  Judge  Goode  in  tbe  case  of  Grler  v.  By. 
Co.,  108  Mo.  App.  565,  84  S.  W.  158,  has  been 
reported,  In  which  we  find  support  for  what 
we  have  said  In  the  first  division  herein. 

Approving  the  view  taken  by  the  trial 
courts  we  affirm  the  Judgmott.  All  ooncor. 
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WHALET  T.  COLEMAN  at  aL 

(CaiiMa  Gitr  Court  of  Appeak.  MbMMori. 

JoiM  5,  19050 

L  SnTAHT'a  iHJUaiXS— GOmsiBDTOBT  Nio- 
UQEICCE. 

A  aeirant  Is  not  predaded  from  recovery 
(or  injaries  BOBtained  or  the  negligence  of  the 
master  if  the  risk,  which  was  known  to  the 
•errantt  is  not  of  anch  a  diaractw  that)  a  rea* 
ioDabl7  prudent  person  would  not  continue  in 
the  service. 

[Ed.  Note. — For  caaea  in  point,  see  vol.  S4, 
Cent  I>ig.  Master  and  Servant,  t|  574-600.] 

Z  Sua— BKiDsncn. 

^liere  in  a  mine  ft  wu  cuBtomary  to  push 
giant  powder  into  holes  In  the  rock  hj  means 
oC  piecea  of  gma  pipe  with  wooden  pluaa  driven 
In  the  end,  and  a  miner,  findiu  that  ue  pieces 
of  gas  pipe  were  In  nae  br  otEers  temporaril;, 
placed  a  stick  of  powder  by  means  of  a  shank 
of  a  steel  drill  belonging  to  himself,  and  was 
injund  by  an  exploaion  bom  a  apark  resulting 
from  the  contact  between  the  steel  drill  ana 
the  flinty  rock,  he  could  not  recow.  becaam  of 
his  contributory  negligence. 

Aj^Kal  from  Circuit  Conrt,  Jasper  CouDt^; 
Hush  a  Dabba,  Judge. 

Action  by  J.  N.  Whaley  against  M.  L.  Cole- 
man and  others.  From  a  Judgment  In  favor 
<tf  plaintiff,  defendants  appeal.  Beversed. 

Thomas  A  Hackney  and  EMw.  J.  White, 
for  app^anta.  Howard  Qray  and  H.  H. 
Bkm,  fiv  xapoDdent 

BBOADDUS.  P.  J.  The  plaintiff's  suit  is 
for  damages  alleged  to  have  been  sustained 
by  blm  while  In  the  employ  of  defendants,  a 
mining  co-partnership.  The  plaintiff,  an 
experienced  miner,  was  Injured  on  August 
5, 1902,  by  the  premature  exploaion  of  a  stick 
of  giant  powder,  whlcb  the  plalntifTa  aBslst- 
ant,  under  hie  direction,  was  pushing  Into  a 
drilled  hole,  using  for  the  purpose  the  shank 
of  a  Bteel  drill.  It  wai  shown  that  the  boles, 
after  being  drilled,  were  usually  filled  wltili 
tbe  ezploalve  late  on  each  day,  and  exploded 
before  the  next  shift  of  miners  began  their 
work.  Tbe  bole  Into  which  plaintiff  and  his 
helper,  a  man  by  the  name  of  McKluley,  were 
putting  the  explosive,  was  drilled  In  flint 
rock.  It  la  conceded  that  a  spark  of  fire  was 
thrown  off  from  tbe  flint  when  it  was  stnlck 
with  the  steel  drill,  which  spark,  coming 
in  contact  with  the  giant  powder,  caused  the 
explosion.  The  steel  drill  was  not  an  Instm- 
ment  intended  for  the  purpose  of  what  tbe 
mlnen  call  'loading  the  drill  holes,"  or 
"shoring  the  powder"  into  them.  But  sec- 
tions of  gas  pipes  wltb  wooden  plugs  in'  tbe 
ends  were  generally  used,  because  they  were 
less  liable  to  canse  ncploslons.  At  the  time 
in  question  plaintiff  endeavored  to  get  a  cer- 
tain piece  of  gas  pipe  for  his  purpose,  bnt,  as 
it  was  being  used  by  other  workmen,  be 
substituted  the  steel  drill.  It  Is  shown,  how- 
ever, that  be  could  have  obtained  tbe  former 
by  waiting  a  abort  while.  All  the  miners 
were  aware  of  the  danger  of  using  a  steel 
drill  for  loading  or  tamping  the  drilled  holes. 
It  waa  also  abown  that  gas  pipes,  unless  tbey 


had  a  wooden  idug  driven  In  tbe  end,  were  a 
Uttle  less  dangerous  than  steel.  It  appeared 
that  defendants  bad  furnished  two  of  the  lat- 
ter and  several  others  without  the  wooden 
plugs.  However,  it  was  a  fact  that  at  times 
plaintiff  and  others  used  the  steel  drill  with 
tbe  knowledge  and  consent  of  defendant's 
foreman,  and  when  plaintiff  called  bis  at- 
tention to  the  matter,  and  requested  to  be 
furnished  with  gas  pipes,  he  said:  "All 
right;  go  ahead,  and  use  tbe  steel.  It  will  be 
all  right;  bnt  don't  pmnch  tbe  powder." 
Plaintiff  did  not  request  the  foreman  to  fur- 
nish blm  a  gas  pipe  with  a  wooden  plngi  but 
one  abont  10  feet  long,  as  he  had  objections 
to  some  of  those  In  use  because  th^  were 
not  sufficient  In  length.  At  the  close  of  plain- 
tiff's case,  and  also  at  the  close  of  all  the 
eridence,  tbe  defendante  asked  the  court  to 
Instruct  tbe  Jury  to  find  for  them,  whlcb  the 
court  refused  to  do.  The  verdict  and  Judg- 
ment were  for  i^alntiff,  from  which  defend- 
ante appealed. 

Tbe  contention  of  defendante  Is  that  tbe 
plaintiff's  injuries  were  the  result  of  his 
own  negligence,  and  that  he  assumed  the 
risk;  that  the  conrt  admitted  Incompetent 
evidence;  and  that  it  committed  error  in  giv- 
ing and  refusing  instructions.  It  is  conceded 
that  the  steel  drill  used  by  plaintiff's  helper 
under  his  direction  was  unsafe  and  danger- 
ous, of  which  plaintiff,  an  experienced  work- 
man, was  fully  aware.  But  he  seeks  to  avoid 
the  responsibility  of  using  the  Instrument  on 
the  ground  that  he  had  called  the  attention 
of  defendante'  foreman  to  tbe  matt^,  and 
that  be  continued  to  use  It  under  a  promise 
that  he  would  be  furnished  one  safer  and 
more  suiteble  for  tbe  work.  Tbe  general 
rule  In  such  cases  is  that,  if  the  servant  con- 
tinues his  onployment,  be  la  not  precluded 
from  recovering  for  Injuries  sosteined  by  rea- 
son of  the  negligence  of  tbe  master  If  tbe 
risk  Is  not  of  such  a  character  that  a  reason- 
ably prudent  person  would  not  continue  in 
the  service.  Nasb  t.  Dowling,  93  Mo.  App. 
166;  Holloran  v.  Iron  Foundry  Co.,  133  Mo. 
470.  35  S.  W.  280;  Weldon  v.  Ry.,  03  Mo. 
App.  608,  67  S.  W.  608;  Hamilton  v.  Mining 
Co.,  108  Mo.  377,  18  S.  W.  977:  Wendler  v. 
Furniture  Co.,  165  Mo.  528,  65  8.  W.  737. 
And  whether  a  servant  would  be  Justified  In 
continuing  his  services  under  the  circumstan- 
ces la  a  question  for  the  Jury.  Francis  v.  Ky. 
Co.,  127  Mo.  658,  28  S.  W.  842,  30  S.  W.  129; 
Williams  V.  Ry.  Co.,  109  Mo.  476,  18  S.  W. 
1008;  Ry.  Co.  v.  Mares.  128  U.  8.  710,  8  Bup. 
Ct  321,  31  L.  Ed.  206;  Hamman  v.  Coal  Co., 
156  Mo.  232,  56  S.  W.  1091;  Adams  v.  Har- 
vesting Co.  (decided  by  us,  but  not  yet  offl- 
clally  reported)  86  S.  W.  484.  But  there  are 
exceptions  to  all  general  rules.  Where  there 
Is  no  conflict,  but  the  evidence  Is  all  one  way, 
and  there  can  be  but  one  conclusion,  the  mat- 
ter becomes  a  question  of  law  for  the  court 
The  use  of  the  steel  drill  by  tbe  plaintiff  was 
an  act  of  the  grossest  negligence.  It  Is  a 
matter  of  common  experience  that  where 
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steel  and  flint  are  forcibly  Iffonght  In  con- 
tact the  result  will  be  sparks  of  Are,  and  that 
fire  coming  In  contact  with  powder  prodaces 
an  »ploBlon.  And  no  one  knew  such  to  be 
the  case  better  .than  plaintiff.  He  was  not 
authorized  by  anything  that  was  said  by  the 
foreman  to  nse  the  drill,  because  he  was 
equally  as  well  infonoed  of  the  danger  as 
the  foreman.  On  the  face  of  things,  the  risk 
was  BO  glaring,  and  at  all  times  Impending  to 
flncb  a  degree,  that  no  person  of  ordinary  pm- 
dence  could  for  a  moment  have  believed  that 
the  drill  could  be  used,  by  the  exercise  of  or- 
dinary care,  with  safety.  A  servant  Is  not 
bound  to  obey  the  master  when  he  has  rea- 
son to  anticipate  that  danger  In  the  service 
is  always  Impending,  and  that  he  la  liable  to 
suffer  Injury  at  any  moment,  which  the 
greatest  care  and  caution  on  his  part  will 
scarcely  avert  And  besides,  he  was  not 
bound  to  use  the  steel  drill.  He  could  have 
waited  for  the  gas  pipe  a  short  time.  It  being 
only  In  temporary  ose  by  others.  But  he 
voluntarily  selected  the  steel  drill,  the  most 
dangerous  Implement  for  the  pnrpose.  There 
iB  no  dispute  on  that  point  It  was  bla  own 
Implement  For  which  reason  he  was  not 
entitled  to  recover.  Nolan  v.  Schlckle,  09  Mo. 
330;  Moran  v.  Brown,  27  Mo.  App.  487.  His 
excuse  was  that  It  was  as  well  that  he  should 
use  the  steel  aa  for  the  others  to  do  so.  A 
servant  who,  as  between  two  methods,  selects 
that  which  Is  the  most  dangerous,  and  Is  In- 
jured In  consequence,  is  guilty  of  negligence, 
and  not  entitled  to  recover.  Moore  v.  Ry. 
Co.,  146  Mo.  572,  48  S.  W.  487.  As  the  plain- 
tiff was  not  entitled  to  recover,  the  court 
committed  error  in  not  sustaining  defend- 
ants' demurrer  to  the  evidence.  As  the  ques- 
tion already  determined  Is  decisive  of  the 
case,  other  questlonB  raised  become  Immate- 
rial. 

For  the  reason  ghrm  Qie  cause  is  reveraed. 
All  concur. 

WHITB  T.  GIBSON. 

(Eansaa  Olty  Court  of  Appeals.  Hlssouri. 
June  5,  1905.) 

1.  FBAtTDUI^KT    CONVETAKCES  —  BTIDBNOE — 

Quesnon  roB  Jubt. 

The  question  as  to  whether  the  nmishee 
had  collected  and  held  monevs  which  he  re- 
tainefl  in  fraud  of  defendant's  eredltots  held, 
under  the  evidence,  one  for  the  Jhry. 

2.  Same— ETinenoK. 

Where  there  was  evidence  to  show  con- 
spiracy between  defendant  and  the  garnishee  to 
defraud  the  defendant's  creditors,  it  was  error 
not  to  permit  plaintiff  to  introduce  the  applica-' 
tion  of  defendant  to  the  federal  court;  the 
offer  reciting  that  defendant  applied  for  a  dis- 
charge in  bankruptcy  in  order  to  restrain  fur- 
ther action  on  the  garnishnient  prot^dings  un- 
til after  bis  discbarge. 

Appeal  from  Circuit  Court,  Buchanan 
County;  A.  M.  Woodson,  Judge. 

Action  by  William  M.  White  against  James 
A.  Qibson,  garnishee  of  William  SI.  Olbson. 


From  a  judgment  In  favw  of  tlia  garniahpiiw 
plaintiff  aiv>eala.  Beversed. 

Street,  Bastln  &  Oorby*  for  appelant;  B. 
Tj.  SK>encw,  ftff  nq  tondent 

BBOADDUa^  P.  J.  On  May  1,  1902,  plain- 
tiff recovered  Judgment  against  the  defend- 
ant William  B.  Gibson  for  $3,217.83.  Execu- 
tion was  Issued  thereon,  directed  to  the  sher- 
iff, who  on  the  23d  day  of  said  month  sum- 
moned James  A.  Gibson  as  garnishee.  The 
latter  filed  a  general  denial.  During  the 
course  of  the  proceeding  plaintiff  filed  an 
amended  denial  to  garnishee's  answer,  and 
garnishee  filed  an  amended  reply  thereto, 
upon  which  the  cause  was  tried.  The  court 
after  the  close  of  the  evidence,  instructed 
the  Jury  to  find  for  the  garnishee.  A  verdict 
was  accordingly  raidered,  and  judgment 
given  thereon,  from  which  plaintiff  appealed. 

The  allegations  of  plalntlfTs  pleading  are 
that  defendant  entered  Into  various  contractf>. 
with  the  knowledge  and  consent  of  the  gar- 
nishee, from  which  certain  Indebtedness  ac- 
crued to  him,  and  that  said  garnishee  col- 
lected the  proceeds  of  said  contracts,  and 
now  retains  them  In  fraud  of  defendant's 
creditors.  One  of  these  contracts  waa  to 
construct  certain  walls  and  abutments  for 
the  St.  Joseph  Stockyards  Company,  entered 

Into  on  the  day  of  ,  1902,  and 

one  for  paving  a  certain  street  in  the  city  of 
St  Joseph.  Plaintiff  alleges  that  the  gar- 
nishee collected  and  ha'd  on  hand  from  said 
contract  the  following  amounts  of  money,  to 
wit:  June  2,  1902,  $305.10;  June  16.  1902, 
$463.80;  and  on  May  26, 1903,  $500  from  the 
St  Joseph  Stockyards  contract;  and  on  Oc- 
tober 8,  1903,  $1,160.75  from  the  street-pav- 
ing contract  The  garnishee  answered  sub- 
stantially that  defendant  became  eo  Involved 
financially  that  he  was  unable  to  finish  said 
street  contract  and  that  be  assigned  the 
same  to  one  Solomon  Connett;  that  it  was 
agreed  by  said  Oonilett  at  the  time  he  took 
said  assignment  that  he  would  reimburse  to 
the  garnishee  the  sum  of  $250  for  labor  al- 
ready performed  on  the  contract,  and  for 
which  he  had  assigned  labor  claims  for  work 
done  on  the  same;  and  that  afterwards.  In 
May,  190%  said  Connett  entered  Into  an 
agreement  with  the  gamisbee  by  which  the 
latter  took  an  assignment  of  said  contract 
and  In  consideration  thereof  he  released  de- 
fendant and  the  said  Connett  from  their  ob- 
ligation to  repay  to  him  said  sum  of  $250; 
and  that  garnishee  entered  Into  and  pei^ 
formed  said  street-paving  contract  at  his  own 
expense,  and  that  the  money  arising  there- 
from Is  now  on  deposit  to  await  the  disposi- 
tion of  this  suit,  as  agreed  by  the  parties 
hereto.  The  defendant  also  sets  np  as  a  de- 
fense that  W.  B.  Gibson  was  on  the  13th 
day  of  January,  1903,  duly  declared  a  bank- 
rupt by  the  United  States  District  Court  at 
St.  Joseph,  and  on  April  9, 1904,  received  bis 
discharge  from  said  court,  and  that  thereby 
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ttw  Judgment  of  plaintiff  agalnvt  W.  B.  Glb- 
Kn  was  dlBchaived,  which  In  law  it  a  bar  to 
this  action  against  him.  The  other  allega- 
ttoDB  of  the  petition  he  meets  by  a  general 
deniaL 

It  appears  from  the  evidence  that  the  con- 
tract for  the  street  paving  was  made  by 
plaintiff  and  defendant  some  time  In  the 
rear  1901,  and  that  In  November  of  that  year 
tbe  partnership  of  plalntlfl  and  defendant 
W.  EL  Gil»on  was  brought  Into  court,  and 
flieir  property  placed  In  the  hands  of  a  re> 
cdrer,  who,  under  authority  from  the  court, 
sold  several  car  loads  of  tbe  firm's  stone, 
tben  at  Hallard,  Mo.,  to  defendant,  a  part 
of  wblch  was  used  on  the  street  Improvement 
contract.  Other  stone  was  shipped  In  March 
and  April.  1902,  from  Hallard  by  defendant, 
and  used  on  safd  street  The  receiver's  re- 
port 8bows  that  on  M^rch  20, 1902,  he  collect- 
ed from  W.  E.  Gibson  (61.15  for  crushed 
rock  and  gutter  stone.  Tbe  report  of  the  re- 
ceiver also  shows  that  between  the  3d  day 
of  Mardi  and  tbe  2d  day  of  AprU.  1902,  de- 
fendant purchased  from  him  and  shipped 
from  the  quarry  at  Wathena  nine  cars  of 
mbblestone,  which  was  also  used  on  said 
street  Some  work  was  done  on  tbe  street 
hi  question  In  the  fall  of  1901.  and  the  great- 
er part  finished  during  the  months  of  March. 
April  and  May  of  the  next  year.  The  books 
of  Farmer  &  Dunn,  who  furnished  material 
for  the  street  work,  showed  that  material 
was  furnished  from  June  25tb  to  July  12tb, 
and  charged  to  defendant,  but  that  the  gar- 
nishee paid  for  It  A  person  who  represent- 
ed the  property  owners  along  the  street  stat- 
ed that  he  did  not  know  that  the  garnishee 
bad  anything  to  do  with  the  work  until  It 
was  completed.  The  contract  for  the  work 
on  tbe  stockyards  also  required  stone,  sand, 
and  lime.  The  stone  came  from  Wathena. 
Kan.  The  waybills  show  that  It  was  shipped 
over  the  railroad  In  the  name  of  defendant, 
both  as  consignee  and  consignor,  until  May 
23d.  at  -which  time  the  garnishment  was 
so'ved,  after  which  time,  for  stone  shipped, 
the  garnishee  was  both  consignee  and  con- 
aignor.  The  evidence  disclosed  that  defend- 
ant was  in  charge  of  the  work,  and  signed 
receipts  for  freight  The  name  of  defend- 
ant was  erased  from  the  receipts  after  May 
19tb  up  to  tbe  time  tbe  freights  were  con- 
doned to  the  garnishee.  But  it  does  not 
appear  at  -whose  Instance  this  was  done. 
Sand  for  the  work  was  bought,  charged,  and 
delivered  to  defendant  until  May  14tti,  and 
after  that  time  to  garnishee.  And  the  lime 
and  cement  were  charged  and  delivered  to 
defendant  until  May  19tb.  Tbe  book  con- 
taiolng  a  charge  of  material  to  defendant 
of  the  date  of  May  18th  was  dianged  by  a 
line  drawn  through  the  name  of  defendant, 
and  by  writing  the  name  of  garnishee  over 
It  It  was  shown  that  plaintiff,  after  the 
date  of  his  Judgment  employed  one  Green- 
field to  assist  him  In  learning  what  prop- 
erty defendant  owned.  For  that  purpose  he 


visited  defendant's  boose,  but  gained  no  In* 
formation.  In  a  short  time  thereafter  he 
met  the  garnishee,  and  a  conversation  arose 
about  Greenfield's  visit  to  defendant's  house, 
when  the  garnishee  said  to  him  that  plain- 
tiff was  welcome  to  ail  he  could  get  out  of 
them,  as  matters  bad  been  "arranged"  or 
"fixed."  Tbe  defendants  were  father  and  son. 
The  garnishee  offered  no  evidence. 

The  assignment  Of  the  contract  for  tbe 
street  Improvement  by  defendant  to  Connett 
In  January,  1902,  and  his  subsequent  assign- 
ment of  it  to  tbe  garnishee  In  May,  without 
any  apparent  consideration  for  the  same.  In- 
dicates that  Oonnett  bad  no  Interest  In  the 
business  whatever;  and,  besides,  it  Is  not 
alleged  In  garnishee's  answer,  nor  does  it 
appear  from  the  testimony,  that  at  any  time 
be  did  any  work  or  expended  any  money  on 
the  street  Improvements,  although  much 
work  was  performed  and  materials  furnish- 
ed between  the  time  be  received  the  assign- 
ment and  bis  assignment  of  the  contract  In 
May  to  the  garnishee,  during  wblch  time  the 
inference  is  that  the  work  was  being  done 
and  the  materials  furnished  by  defendant, 
as  be  was  in  charge,  and  no  one  else  was 
connected  with  tbe  business.  It  Is  not  char- 
ged by  the  garnishee  In  bis  answer,  nor 
shown  by  the  evidence,  that  be  paid  any  oth- 
er consideration  for  the  contract  than  tbe 
$250  he  held  for  labor  claims,  although  at 
that  time  tbe  greater  part  of  the  work  bad 
been  done,  and  the  greater  part  of  the  ma- 
terials furnished  therefor  by  defendant  On 
the  face  of  the  record.  Connett  figures  as  an 
intermediary,  without  any  interest  of  his 
own  to  serve.  And  we  can  see  no  purpose 
which  he  could  serve,  without  the  parties  to 
the  transaction  had  something  In  view  that 
they  did  not  vrlsb  to  divulge.  In  view  of  the 
admitted  pecuniary  condition  of  defendant 
the  evidence  tended  to  sbow  that  the  inten- 
tion was  to  hoodwink  defendant's  creditors. 
And  this  view  is  strengthened  when  we 
come  to  consider  the  fact  ttiat  defendant  re- 
ceived nothing  from  the  garnishee  for  a 
great  part  of  the  work  he  bad  done  and  ma- 
terials be  bad  furnished  under  the  contract 
The  fact  that  tbe  garnishee  tiad  advanced 
$250  for  lattor  claims  on  tbe  work  does  not 
account  for  any  sufficient  consideration  for 
the  assignment  of  tbe  contract  at  tbat  time, 
as  it  was  of  much  value  by  reason  of  tbe 
extent  of  its  perfonnajice.  To  say  the  least 
of  the  transaction,  it  was  an  unusual  way  of 
doing  business,  and,  as  such,  was  a  badge  of 
fraud.  Snell  v.  Harrison,  104  Mo.  158.  16  a 
W.  152.  It  was  a  circumstance  tendfng  to 
show  fraud.  Burgert  v.  Borchert,  69  Mo.  80; 
Stewart  t.  Severance,  43  Mo.  322,  97  Am. 
Dec.  392.  Tbe  change  of  consignor  and  con- 
signee at  once  from  defendant  to  garnishee, 
of  materials  shipped  to  be  used  In  the  work, 
so  soon  after  the  service  of  garnishment  the 
almost  constant  supervision  of  tbe  work  by 
defendant,  and  the  language  of  the  garnishee 
to  Greenfield,  that  plaintiff  was  welcome  to 
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all  he  coDld  get  ont  of  them,  as  matters  had 
been  **arranged**  or  ''flzed."  taken  in  oon- 
nectkrn  with  other  matters  referred  to,  fm^ 
ntahed  sufficient  evidence  to  entitle  the  plain- 
tilt  to  go  to  the  Jmy.  It  was  incnmbent  on 
the  garnishee  to  explain  tin  matters.  If  it 
was  in  bis  power,  and  to  show  that  Ids  c<m- 
dnct  was  consistent  with  fair  dealing. 

The  plaintiff  at  the  trial  offered  to  intro- 
duce the  applicatkm  of  defendant  to  the 
United  States  court;  which  offer  recited  titat 
he  had  applied  for  a  dlsdiarge  in  bankrupt 
cy,  to  mtraln  further  action  on  the  garnish- 
ment proceedlxv  until  after  his  discharge  In 
bankruptcy.  Tbe  court  rejected  the  <rffer. 
TtdM  was  error.  After  the  showing  that 
plaintiff  had  made  that  there  was  a  con- 
spiracy betwe«i  d^ndant  and  garnishee  to 
defraud  the  creditors  of  the  former,  the  ten- 
der was  admissible.  Hart  t.  Hicks,  129  Mo. 
98.  81  S.  W.  8S1;  State  t.  Walker,  98  Mo. 
86k  9  8.  W.  616,  11  S.  W.  1138;  WUllams  r. 
Gasebeer,  68  Mo.  App.  644. 

It  is  not  apparent  to  us  that  the  deed  to 
certain  real  estate  from  defoidant  to  Spm- 
cer  had  any  bearing  on  the  case,  and  it  vas 
propwly  rejected  as  erldence. 

The  cause  is  reversed  and  remanded.  All 
concur. 


NABR  V.  NORMAN. 
(Kanau  City  Court  of  Appeals.  HIssonrL 
June  6.  1806.) 

1.  Sales— -WASBAnrr—Acnoif  fob  Bbbaoh— 

Pz^EADiNo  in  Jnsncs's  Ck>nBT. 

A  statemeot  in  justice's  coart  alleging  that 
defendant  guarantied  that  certain  hoi^a  which 
he  sold  to  plaintiff  were  healthy  and  fn  good 
condition,  well  knowing  that  they  were  aick, 
sufficiently  pleads  a  contract  of  warranty. 

[B±  Note. — For  cases  In  point,  see  vol.  43, 
Cent  Dig.  Sales,  8  IZ^U 

Z  SaUB— WABBA.RTT--OAVEAT  ElCPTOB. 

Where  a  seller  ezpreasly  warrants  the 
sonndneas  of  animals,  ana  the  buyer,  not  aware 
of  their  real  condition,  relies,  after  a  reasonable 
examination,  upon  the  assurance  made  by  the 
seller,  the  rule  of  caveat  emptor  is  without  ap- 
plication. 

[Ed.  Note. — For  cases  in  pohiti  see  vol.  43, 
Cent  Dig.  Sales,  {}  84,  401.] 

8.  Saue— Dauaokb— ElTiDincn. 

Evidence  that  hogs  warranted  as  healths^ 
and  in  good  condition  were  sick  does  not,  when 
taken  with  further  evidence  that  they  fully  re- 
covered, afford  a  basis  for  damages  for  the 
breach  of  warranty. 

[Ed.  Note.— For  cases  in  point,  see  yoL  48, 
Cent  Dig.  Sales,  |  808.] 

4.  Saioe. 

In  an  action  for  a  breach  of  warranty  of 
Boundnos  of  bogs,  evidence  that  there  were  ten 
hogs  in  the  lot ;  that  SS2.15  was  paid  for  them, 
the  price  being  based  on  their  weight;  and 
that,  white  all  of  them  were  sick,  two  recover- 
ed, and  eight  died — is  not  soffident  to  authorize 
an  award  of  substantial  damages  in  the  al^nce 
of  evidmoe  as  to  the  weight  of  the  hogs  which 
died. 
6.  Sau. 

The  measure  of  damages  for  breach  of  war- 
rant7  is  the  difference  between  the  actual  value 
of  the  article  sold  and  its  value  in  the  con- 


dition warranted,  althou^  Its  value  as  war- 
ranted exceeded  the  contract  price ;  bat.  In  case 
the  vendee  paid  more  for  the  article  than  its 
reasonable  mariret  value,  hia  recovery  ia  coo- 
trolled  by  the  parcbase  price,  rather  than  by 
the  market  value. 

[Bd.  Nota^For  csaes  ^jpoin^  see  ToL  4S, 
Gent.  Dig;  Salei,  H  1284-12880 

Appeal  from  CUrcolt  Oourt,  Uvlngston 
Oonnty;  X  W.  Atexander,  Judge. 

Action  1^  WllUam  Narr  ag/doEt  Albert 
Nonnan.  From  a  Judgment  for  plaintiff  ren- 
dered on  appeal  from  a  Jnstioe^  defODdant 
peals.  Reversed. 

Loomls  &  Hudson  and  L.  A.  Chapman,  for 
appellant  Frank  S.  A  Scott  J.  Miller,  few 
respondent 

JOHNSON,  J.  This  action  (Higlnated  be- 
fore a  Justice  of  the  peace.  A  trial  in  the 
circuit  court  resulted  In  a  Judgment  for  plain- 
tiff In  the  sum  of  $73.89.  Defendant  sold  and 
delivered  to  plaintiff  ten  head  of  hoga  at  the 
price  of  $82.15,  which  plaintiff  paid.  The 
evidence  shows  that  at  the  time  of  sale  the 
animalB  were  infected  and  sick  with  cholera 
from  which,  shortly  after  delivery,  eight  of 
them  died.   The  remaining  two  recovered. 

In  the  statement  upon  which  the  case  was 
tried,  plaintiff  charged  that  defendant  at  the 
time  of  sale  "guarantied  that  said  hogs  were 
healthy  and  in  good  condition,  well  knowing 
that  they  were  sick,"  eta  We  do  not  agree 
with  defendant  that  the  pleading  of  the  con- 
tract of  warranty  is  Insufficient  It  is  defi- 
nite enough  to  advise  the  opposite  party  of 
plaintiff's  purpose  to  make  an  express  war- 
ranty an  Issue  in  the  cajse.  This  Is  all  that 
Is  required  of  a  pleading  In  a  Justice  of  the 
peace  court 

Substantial  evidence  was  Introduced  tid- 
ing to  show  that  defendant  expressly  war- 
ranted the  soundness  of  the  hogs,  and  that 
plaintiff,  not  aware  of  their  real  condition, 
after  a  reasonable  examination,  relied  upon 
the  assurances  made.  Under  such  clrcnm- 
stancee,  the  rule  of  caveat  emptor  Is  without 
appUcaticHi.  Oalbreath  t.  Games,  01  Mo. 
^p.  612. 

But  the  case  must  be  reversed  and  remand- 
ed because  of  failure  of  proof  relative  to  the 
value  of  the  ^ht  hogs  that  died.  The  only 
evidence  touching  the  subject  appears  In  the 
following  portion  of  plaintlfrs  testimony: 
"Q.  What  did  you  pay  for  th^  hogs?  A. 
$^15.  Q.  Did  you  buy  them  by  the  head? 
A.  No.  sir ;  by  the  hundred  pounds.  Q.  Did 
tfa^  all  die?  A.  All  but  two.  Q.  What  be- 
came of  these  two?  A.  I  liave  got  them. 
Q.  What  is  their  condition?  A.  They  are 
healthy,  I  think.  Q.  And  all  right?  A.  Tes, 
sir;  as  good  as  any  hogs  I  ever  had.  Q. 
Were  they  ever  8i<*?  A.  Tee,  sir.  Q.  How 
long  were  they  sick?  A>  One  only  a  little 
whll^  and  I  thought  I  would  lose  the  other." 
The  fact  of  the  sickness  of  the  two  hogs  tliat 
survived,  in  the  absence  of  other  eridoice^ 
does  not  furnish  any  basis  uptm  wbidi  to  es- 
timate the  amount  of  damage  caused  thwOby ; 
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nor  does  It,  In  view  of  tbe  admission  tliat 
tbe  aniouUs  folly  recovered,  even  support  an 
Infference  that  any  damage  resulted.  It  was 
erm  to  pormit  a  recovery  on  accoimt  of 
these  two  boga.  As  to  tbe  other  elgbt,  It  ap- 
pears from  tbe  testimony  guoted  that  they 
were  bought  by  tbe  poond,  and,  as  their 
vel^t  IB  not  disclosed,  the  fact  alone  that 
vraa  paid  for  tlie  whole  ten  Is  not 
enoogb  from  which  to  ascertain  the  purchase 
price  of  tbe  eight  The  presumption  cannot 
be  Indulged  that  the  ten  hogs  all  weighed  tbe 
aamfe  Ko  other  evld^ice  relating  to  tb^ 
ralue  appears  in  tbe  record,  and  there  was 
Dothlng  to  submit  to  tbe  Jury  upon  tbe  Issue 
of  substantial  damages.  The  basic  principle 
coDtrolllng  tbe  measure  of  damages  In  such 
cases  is  full  compensation  for  the  actual  loss 
sustained  by  the  Injured  vendee.  Obandelor 
T.  Ixvua.  Smith's  Lead.  Cases,  vol.  1,  pt.  1, 
p.  aeS  ;  Begglo  V.  Bra^ottl,  7  Gush.  (Mass.) 
168.  Hence  the  rule  generally  followed  of 
pmnlttlng  a  recovery  for  the  difference  be- 
tween the  actual  value  of  the  article  sold  and 
Iti  valne  In  tbe  condition  warranted.  Brown 
r.  Weldon,  99  Mo.  504,  13  B.  W.  842.  The 
purpose  of  tbe  rule  is  to  give  the  vendee  tbe 
bmeflt  of  his  bargain,  as  a  part  of  bis  actual 
loss,  sbonld  it  appear  that  the  market  value 
<tf  the  article,  as  warranted  at  the  time  and 
place  of  dellvoT,  exceeded  the  contract  price. 
Sutherland  on  Damages,  J  670.  But  it  la  not 
true,  as  urged  by  defendimt,  that.  In  the 
event  It  Is  shown  tbat  the  vendee  paid  more 
for  tbe  article  than  its  reasonable  market 
value,  bis  recovery  la  ctmtroUed  by  tbe  latter 
amount;  and  not  by  tbe  purchase  price.  In 
no  event  Is  tbe  •ve^Oot  to  be  suffered  to  profit 
by  bis  wrong.  He  must  reimburse  tbe  vendee 
for  tbe  actual  loss  sustained.  It  follows, 
therefore,  tbat  tbe  Instruction  given  on  plain- 
tiff's bebalf,  which  permitted  tbe  jury  to  "al- 
low him  the  difference  between  the  price  paid 
for  tbe  boga  and  tbe  actual  value."  would 
bave  been  without  prejudice  to  defendant, 
bad  tbe  evidence  disclosed  the  amount  paid 
for  the  eight  hogs.  We  find  no  error  in  the 
record. 

Hie  Judgment  is  reversed,  and  tbe  cause  re- 
manded. All  concur. 


TOUNG  V.  VAN  NATTA  et  al. 

(Kansas  CSty  Court  of  Appeals.  Mimonrl. 
June  5,  1905.) 

L  Sales— WAxa&nTT—BBEACH—DAUAOES. 

Where  the  buyer  of  a  bull  discloBed  bis 
Inteation  to  use  the  animal  for  breeding  par- 
POMS,  and  tbe  seller  represented  his  suitability 
for  tbat  purpose,  Intending  thereby  to  Induce 
sale,  and  tbe  buyer  relied  upon  tbe  seller's 
repreaentaticffis  sod  the  apparent  soundness  of 
the  animal,  an  express  warrant;  of  the  bull,  for 
the  purpose  for  which  he  was  intended  could 
be  infeired,  although  no  fornial  words  of  war- 
ranty were  used  by  the  seller. 

[Ed.  Note^ — ^For  cases  in  point,  ses  vol.  4S, 
Gtat  Dig.  Bales,  U  729,  781.  782.] 


3.  CONTBACT— CONSTBUCnON. 

Where  the  terms  of  a  contract,  written  or 
verbal,  are  definitely  known,  and  the  inferenet 
to  be  drawn  therefrom  la  certain  and  indis* 
pntable,  the  interpretation  of  the  coutract  Is 
for  the  court,  and  not  for  the  Jury. 

[Ed.  Note.--ror  eases  in  point,  see  vol.  11, 
Oent  Dig.  Gontracts,  H  767-77a] 

8.  SAtB— WABBAKTr. 

Where  sellers  of  a  bull  know  that  the 
animal  is  valuable  to  the  buyer  only  as  a  breed- 
er, their  positive  assurances  that  he  Is  sound 
and  a  good  breeder  and  server  cannot  be  deem- 
ed merely  commendatory,  but  must,  as  matter 
of  law,  be  taken  as  words  of  warranty. 

[Bd.  Note^For  cases  In  pohit»  see  voL  48, 
C^L  Dig.  Sales,  H  781,  732.r 

4.  Samk— Davaobs  roB  Bbbaoh. 

The  measure  of  damages  for  breach  of  war- 
ranty is  tbe  difference  between  the  actual  value 
of  tbe  article  and  Its  value  as  warranted,  al- 
though tbe  purchase  price  waa  less  than  that 
value, 

[Ed.  Note.— For  cases  In  poin^  see  vol.  48, 
Ceut  Dig.  Sales,  ff  1284^-1288:] 

5.  Saicb. 

The  buyer  of  a  bull  warranted  to  bs  sound 
and  serviceable  may.  In  the  event  of  a  breadi 
of  warranty,  recover  Interest,  and  expenses  in- 
curred in  shipping  the  animal,  and  for  medical 
treatment  employed  In  endeavoring  to  restore 
him  to  health. 

[Bd.  Note.— For  cases  In  point,  see  vol.  48, 
Oent.  Dig.  Sales,  §$  1290.  1293.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; A.  F.  Evans,  Judge. 

Action  by  Louis  L.  Toung  against  W.  S. 
Van  Natta  and  another.  From  a  Judgment 
fw  plaintiff,  defendants  appeal.  Affirmed. 

Floumoy  ft  Flonrnoy,  for  appellanta. 
Frank  U.  Woods,  Cyrus  Orane,  and  Wm.  A. 
Knotta,  tm  respondent 

JOHNSON,  J.  Action  upon  an  allied  war^ 
ranty  of  a  Hereford  bull  sold  by  defendants 
to  plaintiff.  Tbe  petition  contained  three 
counts;  tbe  causes  of  action  pleaded  being 
founded,  respectively,  upon  expresa  war- 
ranty, implied  warranty,  and  false  and  fraud- 
ulent representations.  At  tbe  trial  the  last 
two  mentioned  causes  were  voluntarily  aban- 
doned, and  file  cause  went  to  the  Jury  upon 
the  issue  of  an  eiq^eas  warranty.  Plaintiff 
recovered  Judgment,  and  defendants  appeal- 
ed. 

The  contract  between  the  parties  involved 
in  the  controversy  was  made  in  the  manner 
following:  Plaintiff,  a  cattle  breeder  and 
raiser  doing  business  in  Nebraska,  wrote  de- 
fendants, engaged  in  Uke  business  In  Indiana, 
upon  tbe  subject  of  purchasing  a  Hereford 
bull,  to  be  used  in  breeding.  Defendants 
answered  by  letter  under  date  of  July  17, 
1899,  offering  for  sale  the  animal  afterwards 
purchaEied,  and  describing  him  In  this  lan- 
guage: "Almont  will  weigh  about  2,400  lbs.. 
Is  a  rich  dork  red,  a  very  little  white  on  top 
the  neck,  pure  white  face,  low  down  loutt 
body,  straight  top  and  bottom  lines,  smooth 
hips,  broad  and  deep  In  the  twist,  good  in 
rear  and  fore  flanks,  good  head  with  slightly 
drooping  horns,  a  long  silky  curly  coat,  rath- 
er extraordinary  back  and  loin,  a  very  quick 


Digitized  by 


GoogI 


88  SOUTHWESTEBN  BBPORTEa  Ola 


seiTttr  and  sore  getter.  •  •  •  Wft  haTe 
retained  this  bull  and  used  him  eztmslTe^ 
in  our  berd  and  are  stUl  vaAng  him.  We  have 
a  lot  of  bis  get.  •  •  •  TTe  have  never  be- 
fore QttBTed.  this  bnll  for  sale,  but  we  bare  a 
lot  of  bis  get  and  have  a  half-brother  to  blm. 
Price,  fl,00O.  Now,  if  you  want  a  herd  bnll 
that  is  as  good  as  the  very  best,  large  and 
quality  from  end  to  end,  whose  breeding  la  as 
good  as  any  contained  In  the  herdbooks,  and 
yon  can  see  a  lot  of  bis  get  and  judge  of 
their  gnallty  for  yourself,  you  hare  an  oppor- 
tunity that  you  will  seldom  get.  He  Is  a 
better  bull  than  either  'Wild  Tom'  or  'Salis- 
bury.' "  Shortly  after  the  receipt  of  this  let- 
ter, plaintiff  went  to  defeudauts'  place,  in 
ludlena.  to  Inspect  the  bull;  arriving  there  in 
the  afternoon  of  August  9, .  1899.  On  the 
11th  the  sale  was  consummated  at  the  price 
fixed  in  the  letter.  FlaintilTs  inspection  he- 
fore  eloBing  the  trade  was  most  thorough. 
In  appearance  the  animal  seemed  to  merit 
the  high  praise  bestowed  upon  him,  and  there 
was  nothing  to  indicate  to  the  eye  of  experi- 
ence the  presence  of  a  secret  malady,  not 
that  the  biill  was  not  a  "good  server  and 
breeder."  Defendants  were  informed  that 
plalntUT  desired  the  hull  for  the  exclusive  use 
of  breeding.  Plaintiff  testified  he  told  them 
that  he  needed  a  hull  to  head  his  herd — to  do 
the  main  work  of  serving  bis  cows — end  de- 
fraidants  assured  him  that  "this  bull  is  Just 
what  yon  want';  that  he  is  a  sure  breeder 
and  very  active;  and  that,  "when  we  have  a 
cow  hard  to  get  In  calf,  we  always  put  her 
to  Almont"  When  asked  about  his  sound- 
ness, defendants  asserted:  "He  la  all  right 
in  every  particular.  If  he  was  not,  we  would 
not  sell  him  to  you."  PlaintiCr  said  he  bought 
Almont  because  defendants  told  him  that  "he 
was  suitable  for  me,  and  the  bull  I  wanted, 
and  needed,  and  that  he  would  be  a  good  bull 
for  me.  1  relied  solely  on  what  they  wrote 
and  told  me,  except  his  general  appearance. 
•  •  •  I  told  Mr.  Van  Natta  I  didn't  Tcnow 
anything  about  this  hull,  and  you  have  bred 
him  and  raised  him,  and  have  been  with  him 
every  day,  and  know  all  about  him.'  •  •  ♦ 
I  told  him  that  I  would  depend  solely  upon 
what  he  said  about  the  bull."  One  of  the 
defendants  testified:  "We  were  aware  that 
he  wanted  a  bull  for  the  head  of  his  herd. 
We  wanted  to  sell  him.  We  knew  Mr.  Young 
was  anxious  to  get  a  bull  to  put  at  the  head 
of  his  herd.  ♦  •  •  I  talked  to  Mr.  Toung 
about  the  bull.  I  told  blm  he  was  a  good 
breeder  aud  a  good  server.  I  told  him  he  was 
all  right  in  every  way,  as  to  being  a  breeding 
bull,  and  as  to  pedigree  and  everything.  I 
aaid  he  was  all  right  in  every  way.  I  told 
him  that  he  was  sound,  and  was  suitable  to 
place  at  the  head  of  any  hunch  of  Herefords 
In  the  country."  The  other  defendant  said: 
"I  knew  Mr.  Toung  wanted  a  bull  to  put  at 
the  head  of  a  Hereford  herd.  I  bad  written 
Mr.  Young  full  about  this  bull  [the  letter 
above  noted].  ♦  ♦  •  I  represented  Just 
what  I  wrote  in  the  letter.   I  thought  thiq 


boll  was  good  ounigh  to  bead  anybody*! 
herd,  and  I  did  think  so.  *  *  *  1  told 
Mr.  Toung  Uiat  Almont  was  a  better  bull 
than  'Wild  Tom*  or  'Salisbury/  and  I  say  It 
yet  *  *  *  If  he  hadn't  had  tuberculo- 
sis, I  would  stUl  say  he  was  a  good  bull." 
I'lalntift  paid  the  purchase  price,  and  took 
the  bull  to  bis  farm,  in  Nebraska.  Ou  the 
trip  the  animal  met  with  some  rough  treat- 
ment in  the  switching  of  the  car  In  which 
he  rode,  and  appeared  somewhat  used  up. 
After  giving  him  sufficient  time  to  rest  plain- 
tiff Mideavored  to  use  him,  but  found  him 
very  slow  and  unwilling.  He  was  worthless 
for  breeding,  steadily  declined  In  health,  and 
died  November  8th.  A  post  mortem  exam- 
ination disclosed  that  his  death  resulted  from 
tuberculosis  of  the  bowels,  and  the  evidence 
Is  convincing  that  he  was  Infected  with  this 
disease  at  the  time  of  sale  to  the  extent  of 
making  him  valueless  as  a  breeder. 

The  intention  of  defendants  to  warrant  tbe 
soundness  of  the  animal  for  the  purpose  of 
inducing  the  purchase,  and  the  reliance  of 
plaintiff  upon  the  representations  made  to- 
that  end,  are  sufficient  to  constitute  an  ex- 
press warranty  without  the  use  of  formal 
words.  Carter  v.  Black,  46  Mo.  381;  Dan- 
forth  V.  Crooki^hanks,  68  Mo.  App.  311;  An- 
thony V.  Potts,  63  Mo.  App.  517;  Ransberger 
V.  Ing,  55  Mo.  App.,  loc.  cit  624;  Lindsay  t. 
Davis,  30  Mo.  406.  These  facts  may  be  In- 
ferred from  the  nature  of  the  representationft 
made.  In  connectiion  with  the  circumatancea 
under  which  tbe  parties  dealt  Tbe  facta 
from  which  an  express  agreement  to  warrant 
should  be  inferred  are  the  following:  Plain- 
tiff disclosed  the  special  use  for  which,  he  in- 
tended the  animal.  Defendants  represented 
his  Bultablllty  for  that  purpose,  Intending 
thereby  to  induce  the  sale.  The  animal  ap- 
parently was  sound  and  In  er^  way  as  rep- 
resented. Plaintiff  was  compelled  to,  and 
did,  rely  uiron  the  representations  made  with 
respect  to  defects  not  discoverable  upon  in- 
spection. It  was  proper  to  refuse  defend- 
ants' request  for  a  peremptory  instruction. 

The  claims  of  error  In  the  action  of  the 
trial  court  in  giving  instructions  N<n.  1  and 
2  on  behalf  of  plaintiff  appear  to  be  based 
upon  tbe  idea  that  the  court,  in  effect,  assum- 
ed as  proven  tbe  fact  of  warranty;  and  it  Is 
urged  that  as  the  contract  being  In  parol, 
essentially  rests  upon  intention,  it  is  a  fact 
the  existence  of  which  is  always  a  question 
for  the  Jury.  The  instructions,  as  framed, 
are  free  from  the  criticisms  offered,  even  un- 
der defendants'  conception  of  the  law,  with 
which  we  do  not  agree.  Tbe  office  of  the 
jury  Is  to  weigh  evidence,  and  to  decide  is- 
sues of  fact  about  which  reasonable  minds 
might  differ;  but  when  an  Msential  fact 
must  be  deduced  from  others,  and  the  basic 
facts  are  admitted,  and  the  Inference  to  be- 
drawn  therefrom  certain  and  Indisputable^ 
the  jury  has  no  function  to  perform,  there 
being  nothing  for  It  to  act  upon.  Burd'ck 
on  Sales,  fi  217;  Mechem  on  Salea^  I  1244^ 
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Benjamin  on  Sales  (7th  Ed.)  vol.  2.  p.  665. 
Wlien  the  terma  of  a  contract  are  definitely 
known,  whether  it  be  In  writing  or  verhal, 
its  interpretation  Is  a  matter  of  law  for  the 
comt,  not  a  question  of  fact  for  the  Jnry. 
All  the  facts  necessary  to  constitnte  an  ex- 
press contract  to  warrant  being  admitted  by 
defendants,  they  cannot,  by  Injecting  Into 
the  case  their  nnexpressed  mental  reserva- 
tlons,  make  an  issue  of  fact  Knowing  tliat 
the  bull  was  valuable  to  plaintiff  only  as  a 
breeder,  their  positive,  admitted  assurances 
that  be  was  sound  and  a  good  breedw  and 
server  cannot  be  considered  as  merely  com- 
mendatory, but  must  be  taken  as  words  of 
warranty.  Intended  when  utt^ed  to  be  so  ac- 
cepted; and  the  failure  of  the  animal  to  meet 
the  requirements  of  the  contract  thus  estab- 
lished, either  in  point  of  health  or  in  breed- 
ing and  serving,  raised  a  cause  of  action  in 
plaintiff's  favor.  The  court  would  not  have 
committed  error,  had  It,  In  the  Instructione 
given,  treated  the  agreement  to  warrant  as 
an  admitted  fact. 

This  conclusion  disposes  of  every  point 
made  upon  this  branch  of  the  case. 

The  court  admitted  evidence  offered  by 
plaintiff  fixing  the  market  value  of  the  bull, 
had  It  been  In  the  condition  as  warranted, 
at  a  sum  exceeding  the  purchase  price  paid; 
and  the  jury  was  directed,  If  they  found  for 
plaintiff,  "to  allow  him  as  damages  the  dif- 
ference, if  any.  between  the  value  of  the  bull 
as  it  would  have  been,  had  said  bull  been  of 
the  kind  and  character  as  warranted  by  de- 
fendants, or  either  of  them  <lf  you  And  they 
did  warrant  it,  as  defined  in  another  instmo- 
tion),  and  Its  actual  value,  if  any,  as  shown 
lay  the  evidence  at  the  time  and  place  of 
sale."  The  rule  followed  Is  supported  by  the 
great  weight  of  authority.  Narr  v.  Norman 
(not  yet  officially  reported)  88  8.  W.  122; 
Cliandelor  v.  Lapns,  1  Smith's  Leading  Cas- 
es, pt  1.  p.  866;  Reggie  v.  Braggiottl,  7  Gush. 
<Ma88.)  168;  Brown  v.  Weldon,  99  Mo.,  loc. 
cit  569,  13  S.  W.  842;  laysou  v.  WUson,  87 
Mo.  App.  686;  Bntberland  on  Damages,  | 
670;  Benjamin  on  Sales  (7th  Ed.)  pt  2,  p. 
962.  But  defendants  say  the  recovery  should 
be  limited  to  the  purchase  price  paid.  We 
do  not  think  so.  Plaintiff  should  be  compen- 
sated for  the  actual  loss  sustained  through 
defendants'  wrongful  breach  of  contract 
The  bargain  he  mad^  bat  failed  to  reallae, 
Is  a  part  of  his  actual  loss,  for  which  he 
most  be  reimbursed. 

Upon  the  iHrlnclple  that  plaintiff  should  be 
made  whole,  It  also  was  proper  to  direct  the 
allowance  of  Interest,  and  the  repayment  of 
expenses  incurred  In  shipping  the  bull,  and 
for  medical  treatment  employed  In  an  effort 
to  restore  the  health  of  the  anlmaL  Oalbreath 
V.  Games,  91  Mo.  Ai^.  516.  Interest  from 
the  date  of  demand  Is  treated  In  cases  of  this 
character  as  a  part  of  the  actual  damage 
suffered.  As  observed  by  one  court,  "To  af- 
fbrd  the  party  just  compensation,  since  liis 
dBBages  accrued  at  a  definite  tlme^  he  must 


be  allowed  interest;  else  the  longer  the  delay, 
the  more  Inadequate  bis  compensation  would 
prove  to  be."  Harvester  Works  v.  BonnalUe, 
29  Minn.  878.  13  N.  W.  149;  Lachner  v.  Bx- 
press  Ga,  72  Mo.  App.  13;  Sutherland  on 
Damages,  {  671;  Flow  Works  v.  Scott  &  Co., 
90  Wis.  S90,  63  N.  W.  1018;  Trimble  v.  By. 
Co.,  180  Mo.  687,  79  S.  W.  678;  Padley  T. 
Catterlln,  64  Mo.  App.  629;  Qoodman  v.  By. 
Co.,  71  Mo.  App.  404.  We  are  of  the  oi^nlon 
that  plaintiff  is  entitled  to  sncb  Interest  as  a 
matter  of  right 

No  error  appears  in  the  record.  The  jndy* 
ment  is  affirmed.  All  concur. 


JAMBS  V.  UNITED  STATES  OA8UAI/CY 
CO.* 

(Kansas  City  Court  at  Appeals.  Mleuurl. 
Jons  B,  190SJ 

1.  Afpeal—Thxobt  or  Tbiai.. 

On  appeal  the  parties  are  bound  1^  (be 
theory  they  adopted  at  the  trial. 

[Eld.  Note. — Fot  cases  In  point,  see  vol.  8, 
Cent.  Dig.  Appeal  and  Error,  (l  106&-1069.] 

2.  AcdDSRT  IitsiTBARCB— Risks  Insured. 

Where  an  accident  policy  described  the  du- 
ties of  insured,  who  was  a  gueensware  merchant, 
as  consisting  of  "office  duties  and  travellnc,'* 
and  insured  a^nst  loss  of  time  from  Injuries, 
but  the  parties,  on  trial  of  an  action  on  the 
policy.  Introduced  evidence  aa  to  wliether  plain- 
tiff waa  diaabled  from  performing  any  of  hia 
daties,  the  policy  shonlo  be  resaided  as  insur- 
ing against  inability  to  subfltantlally  perform  the 
general  occupation  of  qaeenaware  merchant, 
and  not  merely  against  inability  to  perform 
office  duties  ana  traveling. 
8.  Saub— PouoT  —  Ooimnuonoii  —  Total 

DlSAUILITT. 

A  provision  In  an  accident  policy  that  It 
Insured  against  "total"  Inability  to  pnrform 
"any  iiart  of  the  detles"  of  IcBured,  who  waa  a 
merchant,'  cannot  be  construed  literally,  but 
means  Inability  to  perform  any  aubatantial 
part  of  the  bualness. 

[Ed.  NcM.— For  cases  In  point,  see  vol.  28, 
Cent  Dig.  Insurance,  1 1810 J 

4.  Sauk— Injdkies  Rsceivbo  Wriu  a  Pab- 
SENGEB— EviDEncB— <)trBcrrion  fob  Jubt. 
In  an  action  on  an  accident  oolicy  provid- 
ing for  double  payments  if  Inaurea  was  injured 
while  a  passenger  on  a  street  car,  evidence  held 
to  justify  sobmlsdon  to  the  jury  of  the  question 
whether  plaintiff  waa  a  passenger  at  the  time 
he  was  Injured. 

6.  Sahb—Nohcb  or  Innmr— FoanmrBS. 

Where  an  accldoit  policy  provided  that  no- 
tice should  be  given  the  company  within  10 
days  after  the  accident  a  further  provision  that 
no  claim  abould  be  valid  unless  the  provisions 
and  conditions  of  the  contract  were  complied 
with  did  not  work  a  forfeiture  for  failure  to 
comply  with  the  provision  as  to  notice. 

Appeal  from  Circuit  Court,  JadtBon  Ooon- 
iy ;  James  Qibson,  Judge. 

Action  by  J.  Crawford  James  against  the 
United  Stetes  Casually  Cmnpany.  From  a 
judgment  for  plalntlfl,  defendant  appeiria. 
Affirmed. 

R«U7  Lee  Tost  fbr  appellant  Ward.  Had- 

ley  &  Neel,  for  respondent 


*IlehnrlnB  AeoM  June  M,  lMi» 
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ELLISON,  X  The  plalutUf,  a  wholesale 
and  retail  qneenaware  merchant,  fell  from  a 
street  car  and  snffered  Injury.  He  had  In 
force  at  the  time,  with  defendant  company, 
what  Is  known  as  an  "acddrat  Insurance  pol- 
icy," wherein  it  was  stipulated  that  If  he  was 
hurt  In  certain  named  ways,  which  caused 
certain  described  disability,  he  should  re- 
ceive indemnity  at  the  rate  of  fOO  per  week 
during  the  time  he  was  disabled,  not  fficoeed- 
Ing  101  weeks.  He  brought  this  action  on  the 
policy,  and  prevailed  in  the  trial  court 

The  chief  contention  between  the  parties 
relates  to  the  construction  to  be  glTen,  under 
the  evidence  to  the  fbllowlng  prorlslons  of 
tbe  policy: 

"In  consideration  of  the  agreements  and 
warranties  contained  in  the  application  for 
this  policy,  which  application  is  made  a  part 
of  this  contract  of  insurance,  and  the  pay- 
ment of  an  annual  premium  of  $24,  does  here- 
by insure,  subject  to  the  provisions  hereof, 
J.  Crawford  James,  of  Kansas  City,  Missouri, 
by  occupation  a  proprietor,  wholesale  and  re- 
tall  qneenswai«  (office  duties  and  trarellng 
only)  claaslfled  by  the  company  as  No.  1. 

"Against  loss,  as  hereinafter  provided, 
caused  solely  and  exclusively  by  bodily  in- 
juries, which  are  Immediately,  continuously 
and  wholly  disabling,  and  which  are  effected 
by  external,  violent  and  accidental  means. 
•  •  •  For  loss  of  time  per  week,  for  a 
term  not  exceeding  one  hundred  and  four  con- 
secutive weeks,  $25.  *  *  *  By  wholly  dis- 
abled shall  be  understood  that  the  insured  la 
totally  unable  to  perform  any  part  of  the 
duties  pertaining  to  the  occopation  stated 
abovft** 

The  evidence  disclosed:  That  plaintlfl  fell 
from  a  moving  street  car  and  was  severely 
injured  on  and  about  the  knee.  That  he  was 
confined  to  his  bed  a  small  part  of  the  time, 
and  went  upon  crutches  all  of  the  time,  for 
wtiich  he  claims  indemnity.  That  excepting 
a  time  he  was  absent  from  the  city,  he  came 
to  his  place  of  business  almost  daily,  where 
he  signed  checks,  approved  orders  for  goods, 
and  dictated  letto-s.  His  absence  was  while 
he  was  on  a  business  trip  to  New  York  for 
the  purpose  of  buying  goods.  But  be  could 
not  do  many  of  the  principal  matters  pertain- 
ing to  the  business  of  a  queensware  mer- 
chant He  conld  not  get  about  the  store,  and 
was  compelled  to  sit  in  his  office  in  a  crip- 
pled condition.  His  wholesale  house  was  a 
buildlog  of  five  or  six  stories,  and  his  pres- 
ence  was  required  In  all  parts  of  It  His  re- 
tail place  was  several  blocks  away,  and  his 
duties  required  tiim  at  each  place  every  day 
when  at  home.  When  In  health  be  looked 
after  customers,  sold  goods,  saw  that  tbe^ 
were  packed  and  shipped.  He  sopervised  the 
force  of  employes,  including  traveling  men 
who  sold  gooils  for  the  house  in  several  states 
and  territories,  and  with  these  he  frequently 
took  trips.  His  efforts  at  business  In  New 
York  were  hampered  by  his  injury.  He  could 
only  visit  a  small  numbn  of  the  many  houses 


he  usually  dealt  with— perhaps  only  two.  He 
was  compelled  to  travel  about  in  a  cab,  and 
to  be  accompanied  by  some  one  to  assist  him. 

The  parties  were  quite  liberal  in  tbe 
breadth  and  scope  each  allowed  the  other  at 
the  trial  of  the  cause,  and  that  cuts  an  Im- 
portant figure  In  the  conclusion  we  have 
reached,  for  the  rule  prevails  uniformly  in 
this  state  that  the  partiee,  on  appeal,  are 
bound  by  the  theory,  mode,  and  manner  they 
adopt  in  the  trial  court  HUl  v.  Drug  Co.,  140 
Mo.  433,  41  S.  W.  009.  It  appears  that  the 
policy  did  not  insure  plaintlfl  against  a  dis- 
abling of  tbe  performance  of  tbe  general  oc- 
cupation of  a  proprietor  of  a  wholesale  and 
i-etail  queensware  merchant,  for  it  spedflcally 
limited  the  insurance  to  the  office  dutSes  and 
traveling  of  such  occupation.  And  so  the 
question  should  tiave  been,  under  such  limit- 
ed view  of  the  clause  in  question,  "Was  plain- 
tlfl  wholly  disabled  from  performing  office 
duties  and  traveling?"  The  evidence  abows 
that  he  was,  perhaps,  not  so  disabled,  toe  he 
did,  practically,  much  of  the  office  duties  he 
could  have  performed  bad  tie  not  been  in- 
jured, and  be  did  a  part  of  the  traveling. 
But  defendant  allowed  the  issue  to  broaden 
into  the  field  of  the  plalntUTs  general  occu- 
pation as  a  wholesale  and  retail  queensware 
merchant,  foe,  while  objection  was  made  to 
plaintiff  showing  that  he  was  substantlaUy 
prevented  from  attending  to  his  busiueas  as 
a  queensware  merchant,  an  examlnatlcHi  of 
tbe  record  will  show  that  no  effort  was  made 
to  confine  such  business  to  the  two  branches, 
vis.,  office  business  and  traveling.  In  other 
words,  that  point  on  the  policy  was  oot  made, 
and  plaintiff  was  permitted  by  defendant  to 
state  tbe  relation  the  injury  bad  to  his  per- 
forming the  whole  business,  defendant's  coun- 
sel Joining  in  su<^  examination ;  tbat  la,  the 
parties  have  interpreted  tbe  policy  as  cover- 
ing, generally,  the  entire  businees  of  a  whole- 
sale and  retail  queensware  merchant  And 
plaintiff,  not  to  be  outdone  in  courtesy  and 
liberality,  permitted  defendant  to  Inquire  in- 
to plaintiff's  various  other  occiq>ation8,  such 
as  member  of  the  school  board,  director  of 
other  business  corporations,  eto.,  with  a  view 
of  ascertaining  if  he  was  wholly  disabled 
from  fterforming  the  duties  devolvii^  upon 
bim  in  those  parts  of  his  business.  One  might 
be  very  well  able  to  perform  the  duties  of  a 
director  In  a  school  or  gas  company,  and  yet 
be  wholly  unable  to  travel  or  conduct  the 
office  of  a  queensware  merchant  So  we  take 
the  case  as  we  find  it  and  must  therefore 
determine  whether  the  trial  court  would  have 
been  Justified,  under  Oie  evidence,  in  declar- 
ing, as  a  matter  of  law,  that  plaintiff  was  not 
wholly  disabled  from  performing  the  gemeral 
occupation  of  a  wholesale  and  retail  queens- 
ware mo'chant  If,  as  appears  from  a  case 
dted  fnrther  on,  a  physician  was  insured  for 
that  occupation,  be  might  rec^ve  an  injury 
which  would  wholly  disable  him,  physically, 
from  going  about  to  visit  patients,  yet  leave 
him  able  to  dictate  preacrlptlfms  fnim  a  al^ 
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room ;  or  tbe  Injtrry  might  leave  blm  able  to 
travti  around  as  nsaal,  but  mentally  unable 
to  glre  prescriptions.  In  neltbv  Instance 
would  a  court  be  Justified  In  declaring,  as 
a  matter  of  law,  tbat  he  was  not  wholly  dis- 
abled to  perform  the  calling  of  a  physician 
In  the  sense  of  tbe  contract  We  therefore 
bold  the  contract  to  mean,  not  that  the  as* 
Bured  was  rendered  absolutely  and  literally 
unable  to  perform  any  part  of  his  occupation, 
but  that  he  was  dtoabled  from  perftn^lng 
substantially  the  occupation  stated  In  the  pol- 
icy. Young  T.  Ins.  Co.,  80  Me.  244,  18  Atl. 
896;  Wolcott  T.  Ins.  Co.,  6G  Hun,  98,  8  N.  Y. 
SuppL  263 ;  Hohn  v.  Ins.  Co..  IIS  Mich.  79,  72 
N.  W.  1106;  Turner  Ins.  Co.,  112  Mich. 
425,  70  N.  W.  898,  38  Ll  R.  A.  029,  67  Am.  St 
R^.  428.  In  tbe  latter  case  tbe  assured*^ 
occupation  was  tbat  of  a  real  estate  agent 
His  Injury  was  a  dl8locfitl<Hi  of  tbe  shoulder, 
which  did  not  prerent  him  going  to  his  office 
every  day.  Yet  the  court  held  that  It  should 
not  be  said,  as  a  matter  of  law,  that  he  waB 
not  wholly  disabled  within  tbe  meaning  of 
tbe  policy.  These  cases  are  supported  by 
text-vrrlten.   4  Joyce  on  Ins.  S  8031. 

But  stress  Is  laid  by  defendant's  able  coun- 
sel upon  a  part  of  tbe  clause  above  set  out, 
which  Itself  assumes  to  define  what  U  meant 
by  "wholly  disabled,"  wherein  It  Is  said  that 
tbe  assured  must  be  "totally"  unable  to  per- 
fwm  "any  part"  of  his  dudes.  We  do  not 
consider  that  such  provision  has  any  matoial 
control  over  the  other  portion  of  tbe  clause. 
When  parties  enter  Into  a  contract,  it  must 
be  assumed  that  they  Intended  that  which  in 
certain  events  or  contingencies  would  mea.. 
something  and  have  SMue  eCTectlve  force. 
And  so  It  has  been  held  tbat  If  a  promissory 
note  reads  tbat  A.  promises  not  to  pay  B. 
HOO,  the  word  '*nof '  wUI  be  disregarded, 
since  tbe  parties  must  have  meant  something 
by  the  execution  of  the  note.  Story  on  Prom- 
issory Notes,  I  12;  1  Parsons,  Notes  and 
Bills,  26.  The  occupation  of  a  merchant  calls 
for  both  mental  and  physical  exertion.  If 
"wholly  dlubled"  means  that  he  shall,  Ut- 
erally,  be  totally  tmable  to  perform  any  part 
of  his  business,  then  mental  capacity  exer- 
cised In  moely  directing,  in  a  single  Instance, 
a  matter  the  mdbt  trivial — as,  for  instance, 
to  sweep  the  floor — or  the  physical  effort  of 
doing  it  himself,  would  bar  a  recovery  on 
tbe  policy.  Total  mental  disability  means 
that  one  must  have  his  mental  faculties  en- 
tirely suspended,  and  total  physical  disability 
means  the  loss  of  power  to  move.  It  cannot 
be  that  the  parties  Intended  that  before  an 
assured  could  recover  on  the  policy  he  should 
lie  fbe  full  period  of  his  Injury  In  a  state  of 
CMiUL  To  Interpret  the  tUause  In  its  con- 
tractnal  sense,  as  defendant  seeks  to  have  us 
do,  would  render  tbe  contract  utterly  useless 
to  an  assured,  and  would  be  nothing  short 
practically  speaking,  of  collecting  a  premium 
without  rendering,  a  consideration.  We 
therefore  find  ourselves  driven  back  to  the 
posltloa  takMi  by  tbs  aotbiffitiea  on  the  c<m- 


struction  of  the  first  part  of  tbe  clause,  viz., 
tbat  the  disability  meant  is  a  disability  as  to 
the  performance  of  any  substantial  part  of 
the  business. 

The  policy  provided  that  If  the  assured  was 
injured  "while  actually  riding  as  a  passeoger 
on  a  public  conveyance  propelled  by  steam, 
electricity,  or  cable,"  he  should  recover  twice 
the  amount  specified  in  the  policy.  Defend- 
ant denies  that  plalntlfF  was  a  passenger. 
The  question  was  left  to  the  Jury,  and  the 
finding  was  in  plaintiff's  favor.  Beyond 
doubt  plaintiff  was  on  bis  way  home,  whlcb 
was  In  another  part  of  tbe  city,  and  was  in- 
tending to  get  there  by  taking  a  car  when 
he  arrived  at  tbe  proper  street  He  saw  the 
car  standing  at  the  proper  place.  He  stopped 
to  buy  a  newspaper  of  a  boy.  Seeing  tbe 
car  about  to  start,  be  walked  rapidly— or,  per- 
haps, ran — and  got  on  the  platform  Just  as  it 
was  starting.  If  it  had  started  before  be  got 
on,  It  bad  not  moved  more  than  one  or  two 
feet  He  says  that  he  got  upon  the  car  and 
rode  across  tbe  street  to  where  there  was  a 
sharp  up-grade,  a  distance  of  between  SO  and 
100  feet;  that  at  such  pohit  the  car  gave  a 
sudden  Jerk,  which  threw  him  to  the  ground. 
At  one  point  in  his  testimony  he  stated  that 
possibly  the  unsteadiness  of  other  passengers 
on  the  platform  may  have  thrown  him  off. 
The  whole  of  his  statement  Indicates  that  be 
was  not  standing  firmly  upon  tbe  car  with 
both  feet,  but  was  In  a  position  to  have 
safely  ridden  but  for  the  sudden  lurching  of 
the  car.  It  Is  common  knowledge  that  what 
are  known  as  "cable  cars"  carry  passen- 
gers In  great  numbers  In  a  much  less  secure 
way  than  do  cars  propelled  by  steam.  We 
are  satisfied  the  court  rightly  refused  to 
declare,  as  a  matter  of  law,  that  plaintiff 
was  not  a  passenger.  On  this  subject  see 
Earth  V.  Ky.  Co.,  142  Mo.  546,  44  S.  W.  778; 
Smith  V.  Ry.  Co.,  32  Minn.  1,  18  N.  W.  827. 
50  Am.  Rep.  5S0;  Holt  T.  Ry.  Co^  87  Mo.  App. 
203 ;  Ins.  Oa  T.  Hulr,  126  Fed.  926,  61  a  a  A. 
310. 

The  policy  contained  a  provision  requiring 
tbe  assured  to  give  notice  to  defendant  within 
10  days  of  the  accident  The  notice  was  not 
given.  There  was  no  provision  of  forfeiture 
In  case  notice  was  not  given.  There  was, 
however,  at  another  part  of  the  policy,  a 
provision  that  a  claim  should  not  be  valid 
'*unle88  the  provisions  and  conditions  of  the 
contract  of  Insurance  are  complied  with  by 
the  insured."  We  do  not  regard  this  as  an 
express  provision  tbat  the  policy  would  be 
forfeited  for  want  of  notice.  There  should 
be  a  clear  and  an  express  statement  for  for- 
feiture before  the  courts  will  enforce  It  De- 
zell  T.  Ins.  Co.,  176  Mo.  279-282,  7B  S.  W. 
1102;  4  Joyce  on  Ins.  §  3282. 

It  Is  next  Insisted  tbat  the  trial  court's 
manner  towards  defendant's  counsel  was 
abrupt  and  unwarranted,  and  that  it  prej- 
udiced the  Jury  against  defendanfs  case. 
Tbe  matter  relates  to  what  transpired  in  rela- 
tion to  a  subpoena  duces  tecum  for  plalntUTs 
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books  and  correspondence  genially.  There 
was  a  large  collection,  requiring  the  nae  of  a 
wagon.  The  trial  court  reflected  somewhat 
on  counsel  for  not  particularizing  those  want- 
ed, BO  that  they  might  have  been  separated 
from  the  mass  before  the  moment  of  need- 
ing them.  We  have  no  way  of  Judging  of 
what  transpired  except  from  the  record,  and 
we  cannot  say  that  anything  occurred  to  wai^ 
rant  our  interference. 

We  have  examined  other  points  made,  but 
hare  not  discovered  anything  to  Jnstlfy  a 
reTcrsal,  and  therefore  affirm  the  Judgment 
All  concor. 


D;  N.  LIGHTFOOT  &  SON  r.  SDWABD 
HUBD  &  GO • 
Kansas  (Sty  Court  of  Appeals.  MlssowL 
Jane  6,  1903.) 

AOOOKD  AIID  SATISFAOnON— DUFDTI  Al  SO 

AuouNT  DtTE— Good  Faith. 

FldintiffB  shipped  a  quantity  of  eggs  to  de- 
fmdant,  pursuant  to  a  aale  to  defendant's  agent 
at  an  agreed  price.  Defendant  refosed  to  ac- 
cept all  the  eggs,  contending  that  the  sale  relat- 
ed only  to  e^B  shipped  from  a  certain  point. 
Several  letters  and  telegrams  were  Interchanged, 
in  which  plaintiffs  insisted  that  the  sale  indadea 
all  the  eggB,  and  defendant  refused  to  admit  this, 
and  offered  to  sell  the  eggs  in  dispute  for  plain- 
tiff. This  be  finally  did,  and  remitted  the  pro- 
ceeds by  a  letter  stating  that  the  remittance  was 
In  full  for  the  eggs  in  dispute.  Plaintiffs  re- 
tained the  ranittance.  Btti,  that  there  was  a 
bona  fide  dispate,  so  Uiat  plaintiffs'  acceptance 
of  the  money  constituted  an  accord  and  satis- 
faction. 

[Ed.  Note. — For  cases  In  point,  see  vol.  1, 
GenL  Dig.  Accord  and  Satisfaction,  K  7&-82.] 

Appeal  from  Circuit  Court;  Polk  County; 
Argus  Cox,  Judge. 

Action  by  D.  N.  Llghtfoot  &  Son  against 
Edward  Hurd  &  Co.  There  was  verdict  for 
defmdant,  and  trom  an  order  granting  a 
new  trial  be  appeala  Reversed. 

O.  H.  SUnker,  for  appellant  Wm.  W. 
Wood  and  Marie  0.  Campbell,  for  respond- 
«ta. 

BBOADDTJS,  0.  J.  The  plalntUCs  are 
produce  dealers,  engaged  in  buying  and 
selling  eggs  at  Hmnansvlll^  Mo.;  defendant 
Edward  Hnrd,  Is  a  commission  merchant  do- 
ing business  at  Chicago,  111.,  under  the  style 
of  Edward  Hurd  &  Co.  The  evidence  was 
that  an  agent  of  defendant  named  Smith, 
who  traveled  and  solicited  business  for  de- 
fendant bought  In  February,  1902,  a  quan- 
tity of  eggs  from  plaintiff  at  27  cents  prar 
dozen,  or  $8.10  per  cue.  PlidntiffS'  evidence 
went  to  show  that  this  agent  bought  all  Qie 
eggs  that  plalntlfCs  would  ship  to  defendant 
on  Sunday— the  following  day.  With  this 
understanding  upon  their  part  plaintiffs  on 
the  following  day  shipped  to  defendant  at 
Chicago  231  cases  of  e^.  It  was  shown 
that  the  greater  part  of  these  eggs  were 
bought  by  plaintiffs  and  shipped  from  points 
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other  than  Humansville.  When  they  ar- 
rived at  Chicago  defendant  would  accept 
only  those  shipped  from  Humansville^  and 
telegraphed  plaintiffs  to  that  effect  and  also 
that  they  would  sell  the  eggs  on  plaintiffs' 
account  But  plaintiffs  notified  defendant 
that  the  e^  belonged  to  him,  not  to  them. 
On  February  24th  defendant  wrote  plaintiffs 
88  follows:  "Grentlemen:  Monday  morning 
we  received  231  cases  of  eggs  from  you. 
Thlrty-slx  cases  of  these  eg^  were  shipped 
from  Humansville,  as  per  your  notiflcatlon 
to  us  of  the  22d.,  and  the  balance  from  dif- 
ferent towns  in  your  locality.  We  received 
a  letter  from  our  Hr.  Smith  stating  he  had 
bought  what  eggs  you  would  get  In  at  Hu- 
mansville Saturday,  February  20th.,  and  un- 

(derstood  from  you  that  It  would  be  in  the 
neighborhood  of  16  or  20  cases.  The  ship, 
ment  we  received  from  you  caused  us  im- 
mediately to  vrlre  Mr.  Smith  to  CMue  in,  as 
you  stated  our  Mr.  Smith  had  bought  the 
231  cases,  and  as  he  stated  he  only  bought 
what  eggs  yon  had  in  Humansville  we 
thought  It  best  to  have  him  here  on  the 
ground  to  find  out  exactly  how  the  purchase 
was  mad^  and  It  was  made  In  this  sense: 
that  he  would  take  what  eggs  you  received 
at  Humansville,  and  that  it  would  be  from 
16  to  20  cases  at  $8.10  per  case,  and  he  fur- 
ther states  that  you  called  blm  up  on  the 
'phone  at  the  depot  and  told  him  that  you 
had  another  load  coming  and  asked  blm 
If  he  wanted  it  and  he  said  'no.'  **  The 

.  remalndtf  of  the  letter  refers  to  his  previous 
notice  that  he  would  sell  the  eggs  on  plain- 
tiffs* credit  and  to  express  charges.  The 
plaintiffs  persisted  that  defendant's  agent 
had  bought  all  the  eggs  shipped.  On  Feb- 
ruary 25th  defendant  again  wrote  to  plain- 
tiffs as  follows:  "Qentlemen:  We  wired 
you  last  night  'Will  not  accept  the  eggs; 
wire  Immediate  disposition.*  We  received 
your  wire  this  morning  stating  that  the  eggs 
were  ours  and  that  you  had  nothing  to  do 
with  them.  In  reply  we  wired  you,  'Will  sell 
eggs  your  account.'  We  hereby  confirm  said 
telegram  and  hope  that  the  controversy  will 
now  be  settled.  We  mailed  you  check  last 
evening  for  the  36  cases  that  were  shipped 
from  Humansville."  On  Ibarch  Ist  defend- 
ant wrote  plaintiffs  the  following:  "Gentle- 
men: According  to  the  terms  of  our  tele- 
grams to  yon  of  the  24th  and  25th  ult,  we 
have  sold  all  the  eggs  shipped  by  you,  ex- 
cepting those  from  Humansville  for  your 
account  and  after  deducting  the  usual  char- 
ges, herewith  enclose  our  check  for  $1332.70 
as  the  net  proceeds  In  full  for  the  same.  The 
enclosed  account  of  sales  shows  prices  re- 
crived.  Trusting  this  Is  satisfactory,**  etc 
The  plaintiffs  received  the  check,  gave  de- 
fendant credit  on  their  books,  and  brought 
suit  against  defendant  for  the  difference  be- 
tween the  price  of  the  eggs  at  $8.10  per 
case  and  the  amount  of  the  check.  At  the 
close  of  plaintiffs*  case  the  court  at  the  In- 
stance of  defendant  instructed  the  Jmj  » 
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find  for  defradaot  Th«  Jury  returned  a 
verdict  accordingly.  The  plalntUEs  In  due 
time  filed  a  motion  to  set  aside  tbe  verdict 
and  grant  them  a  new  trial.  The  court  8U»- 
talned  the  motion  on  the  ground  of  error 
in  inatrncting  the  jury  to  find  for  defend- 
ant. From  the  action  of  the  court  in  setting 
aside  the  verdict  and  granting  plaintlfta  a 
new  trial,  defendant  appealed. 

One  question  only  is  raised  by  the  parties, 
and  that  1b,  do  the  imdlsputed  facts  show 
that  plaintiffs  were  not  entitled  to  recover? 
If  BO,  the  action  of  the  court  In  setting  aside 
the  verdict  and  granting  a  new  trial  was  er^ 
tar.  The  position  of  the  plaintiffs  Is  that, 
when  the  demand  Is  fixed  or  liquidated,  and 
the  dispute  as  to  the  sum  due  is  not  in  good 
faith,  the  rule  of  tender  and  acceptance  for 
a  less  sum  does  not  discbarge  the  debt 
And  it  was  so  held  in  School  Board  v.  Hull, 
72  Mo.  App.  403,  and  Goodson  v.  As  seda- 
tion, 91  Mo.  App.  339.  But  we  do  not  think 
the  role  has  any  application  to  this  case. 
Here  there  was  a  dispute  as  to  the  amount 
of  plaintiffs*  demand.  And  there  was  noth- 
ing tending  to  show  In  the  least  degree  that 
defendantfs  denial  of  the  contract  that  his 
agent  purchased  eggs  to  be  shipped  from 
points  other  than  Humansville  was  not  In 
good  faith.  Immediately  upon  receipt  <tf  the 
eggs  be  Informed  plaintiffs  of  his  under- 
standing of  the  contract,  and  that  he  would 
only  receive  and  pay  for  the  eggs  shipped 
from  said  point,  and  that  he  held  the  others 
subject  to  his  order.  His  agent,  Smith,  de- 
nied that  he  bought  eggs  shipped  from  other 
points,  and  affirmed  that  the  extent  of  his 
purchases  was  about  15  cases.  However, 
defendant  finally  consented  to  accept  and 
pay  for  all  the  eggs  shipped  from  Humans- 
ville. As  to  the  residue  he  notified  plain- 
tiffs that  he  would  sell  them  on  their  ac< 
count  He  did  so,  and  sent  the  proceeds, 
less  charges,  and  plaintiffs  accepted  the  same, 
and  credited  the  amount  of  his  account 
The  rule  applicable  is  found  In  Towslee  v. 
Healey,  39  Tt  622,  and  was  quoted  by  Judge 
Ellison  in  St  Joseph  School  Board  v.  Hull. 
72  Mo.  App.  supra,  vis.:  "That  when  a  sum 
of  money  is  tendered  or  offered  in  satisfac- 
tion of  a  claim,  and  the  tender  or  offer  is 
accompanied  with  such  acts  and  declarations 
as  amount  to  a  condition  that  if  the  money 
Is  accepted  it  is  accepted  in  satisfaction, 
and  such  that  the  party  to  whom  it  is  of- 
fered Is  bound  to  ijnderstand  therefrom  that 
if  he  takes  It  he  takes  it  subject  to  such  con- 
dition, an  acc^tance  under  such  an  offer 
constitutes  an  accord  and  satisfactloD,  not- 
withstanding the  party,  when  be  took  the 
money,  claimed  more,  or  declared  that  he 
did  not  take  it  In  full."  "If  one  accepts  a 
payment  upon  condition  that  It  is  to  be  re- 
ceived In  full  satisfaction  of  bis  claim,  his 
entire  claim  has  been  satisfied,  even  though 
b«  filed  a  written  protest  at  the  time  of 
accepting  the  amount  paid,  notifying  the 
debtor  that  be  would  Insist  on  the  balance 
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claimed."  Goal  Co.  v.  St  Louis,  145  Mo.  651, 
47  B.  W.  563.  The  general  rule  la  that  the 
tender  and  acceptance  of  less  than  the 
amoxmt  of  a  disputed  claim  In  settlement 
of  the  entire  claim  Is  binding,  and  operates 
as  a  satisfaction  of  the  same.  Maack  v. 
Schneider,  Dl  Mo.  App.  92;  Dentman  v.  Kil- 
patrick,  46  Mo.  App.  624.  The  court  was 
right  In  Instructing  the  jury  under  the  facts 
to  find  for  defendant  But  It  was  error  to 
set  aside  the  flnding  of  the  jury  and  grant 
a  new  trial. 

Keversed.  and  remanded  with  directions 
to  restore  the  verdict  of  the  jury  and  enter 
judgment  tta  defendant  All  concur. 


In  re  BBDHOND  et  at 
BEIDMOND  v.  BBDMOND. 

(8t  Louis  Court  of  Appeals.   Missouri.  Juns 

19, 1905.) 

Huraxno  xitd  Wifi— SxPABATion— Cctiodt 

07  CHII.OBEN— RiOHTS  07  PASENT. 

Petitioner  and  his  wife,  the  parents  of  five 
living  children,  separated ;  the  wife  taking  the 
children  to  the  home  of  her  mother.  She  then 
placed  three  in  Catholic  institotioos  for  educa- 
tion, and  retained  the  two  yoanger  with  her. 
The  wife  and  her  mother  were  women  of  culture 
and  refinement,  and  the  latter  was  a  woman  of 
means,  who  could  and  did  furnish  such  children 
with  a  comfortable  home,  while  the  father, 
though  respectable  and  competent  to  have  their 
custody,  would  have  bad  to  employ  some  one 
to  care  for  them.  Held,  that  the  present  custody 
of  the  children  would  not  be  interfered  with  or 
given  to  petitioner,  but  that  he  was  entitled  to 
visit  them  at  reasonable  hours,  and  to  oorre- 
apond  with  such  of  them  as  were  away. 

(Bd.  Note. — ^For  cases  in  point,  see  vol.  87, 
Cent  Dig.  Parent  and  Child,  H  1&-22.] 

Habeas  corpus,  on  petition  of  John  H. 
Bedmcmd  against  Camilla  O.  Redmond,  to 
recover  tlw  custody  of  John  H,  Bedmond, 
Jr.,  and  others.  Writ  dissolved. 

Bagsdale  Bros.,  fw  petitioner.  John 
Schmook,  for  respcaodeut 

BUlKD,  p.  J.  The  petitioner  and  respond- 
ent were  married  In  the  city  of  St  Louis,  No- 
vember 25,  1891.  They  continued  to  live 
together  as  husband  and  wife  until  February, 
1901,  when  they  separated.  There  were  five 
children  bom  of  the  marriage:  John  Henry, 
age  13  years;  Mary  Naomi,  age  11  years; 
Lewis  Arthur,  age  9  years;  Camilla  Ann,  age 
7  years;  and  Charles  Francis,  age  6  years — 
all  living  and  all  In  the  custody  of  the  mother. 
The  petition  alleges  that  the  three  older 
children  have  been  placed  by  their  mother 
in  close  confinement  in  schools  away  from 
Springfield.  Mo.,  where  both  [)etitloner  and 
respondent  reside,  and  that  petitioner  is  de- 
nied the  privilege  of  visiting  or  seeing  them, 
and  that  the  two  younger  children  are  kept 
closely  confined  at  the  home  of  Mrs.  Herr, 
the  mother  of  respondent  with  whom  she 
and  the  children  make  their  home,  and  that 
petitioner  Is  not  p^mltted  to  see  or  com- 
municate with  ^ther  of  them.  It  is  further 
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alleged  that  re^wndent  lias  taught  all  the 
children  to  disrespect  the  petitioner,  their 
father,  and  Instructed  them  to  run  from  him 
when  he  undertakes  to  approach  them.  The 
prayer  of  the  petition  Is  that  the  chlldrea  be 
discharged  from  their  alleged  unlawfol  con- 
flnement. 

The  return  of  the  respondent  to  the  writ  of 
habeas  corpus  issued  by  us  alleges  that  John 
Henry,  through  the  efforts  of  respondent,  in 
the  spring  of  1902,  entered  Conception  Ool* 
lege,  at  Conception,  Mo.,  for  a  term  of  five 
years  on  a  free  scholarsblp,  which  includes 
tuition,  board,  and  waslilng,  and  that  his 
other  expenses  at  school  are  being  defrayed 
by  the  respondent;  that  Mary  Naomi,  through 
the  Influence  and  eGTorts  of  respondent,  Is  in 
Sacred  Heart  Oonvent,  at  St  Charles,  Mo., 
under  a  free  scholarship,  for  10  years,  and 
that  her  other  expenses  are  being  paid  by 
respondent;  that  in  the  year  1903  Camilla 
Ann  entered  the  same  conTent,  and  Is  being 
there  educated  at  the  expense  of  respondent; 
tiiat  the  two  yo)inger  children  are  with  the 
respondent  at  her  home  In  Springfield,  Ma — 
the  older  one  in  school,  the  younger  being  too 
young  to  send  to  school.  The  return  denied 
the  other  allegations  of  the  petition,  and  al- 
'leged  that  refvondent  was  compelled  to  sepa- 
rate from  the  petitioner  on  account  of  his  In- 
temperance, hfs  profligacy,  and  his  cruel  and 
barbarous  treatment  of  respondent  and  their 
children,  and  on  account  of  his  failure  to 
provide  them  with  the  common  necessities  of 
life;  alleges  that  petitioner  Is  an  unfit  person 
to  have  the  care,  custody,  training,  and  ed- 
ucation of  the  children,  and  has  no  proper 
home  to  which  to  take  ihem;  alleges  that  he 
has  tried  to  inculcate  In  the  minds  of  the 
older  children  the  idea  that  their  mother  is 
a  faithless,  bad  woman;  that  he  has  dogged 
the  tracks  of  respondent  since  the  separation, 
and  upon  divers  occasions  has  openly  Insulted 
her  on  the  streets  of  Springfield,  in  the  pres- 
ence of  other  persons;  that  he  has  refused 
to  contribute  to  the  maintenance  of  any  of 
said  children,  or  to  pay  any  of  the  expenses 
of  their  sickness,  and  has  refused  to  con- 
tribute anything  to  their  support  The  peti- 
tioner la  also  charged  with  Immoral  conduct 
and  with  being  a  habitual  drnnkard. 

A  commissioner  was  appointed  by  us  to 
take  testimony.  Seven  hundred  pages  of 
typewritten  testimony '  has  been  taken  and 
filed  in  the  cause.  This  testimony  we  have 
carefully  perused;  also  the  many  letters  and 
telegrams  filed  as  exhibits.  The  testimony  Is 
too  voluminous  to  be  even  summarized  within 
the  scope  of  an  opinion  of  reasonable  length. 
It  shows  that  petitioner  and  respondent  are 
members  of  the  same  church  (Catholic);  that 
both  sustain  good  characters  among  their 
neighbors  and  acquaintances;  that  petitioner 
ia  not  a  drunkard  nor  an  immoral  man;  that 
he  has  love  for  his  wife  and  children;  that 
be  has  been  an  unsuccessful  man  in  business, 
has  totally  fslled  In  all  of  his  business  ven- 
turea,  and  tend*  to  show  that,  but  for  aid 


furnished  the  family  while  Uvlng  together 
by  Mrs.  Herr,  respondent's  mother,  the  fam- 
ily would  have  been  in  very  straitened  clr- 
cnmataDces,  and  possibly  without  the  abso- 
lute necessities  of  life.  The  testimony  also 
shows  that  petitioner  la  uncouth  in  his  man- 
ner and  is  lacking  in  refinement  On  the 
other  hand,  the  evidence  shows  that  respond- 
ent Is  a  lady  of  culture  and  refinement,  that 
she  is  a  pure,  good  woman,  a  devoted  and 
sensible  mother,  and  that  she  la  industrious, 
energetic,  and  Intelligent  Just  why  she 
separated  from  her  husband  is  not  made  al- 
together clear,  yet  we  think  the  cause  or 
causes  are  discernible  between  the  lines  of 
her  testimony,  and  wlille  we  do  not  think 
there  was  an  adequate  cause  for  the  separa- 
tion, th^e  was  much  provocation  for  a  wo- 
man of  her  type  to  separate  from  Mr.  Red- 
mond; but  we  are  not  called  upon  to  adjudi- 
cate this  feature  of  this  unfortunate  affair. 
There  is  much  evidence  to  show  that  without 
the  shadow  of  cause  petitioner  since  the  sej^- 
ration  has  contracted  the  disease  of  jealousy, 
and  spurred  on  by  this  morbid  sentiment  has 
on  several  occaaiona  Insulted  his  wife  and 
treated  her  with  gross  indignity.  The  evi- 
dence shows  that  be  has  not  contributed  as 
much  as  he  might  and  should  have  contrib- 
uted for  the  support  of  his  children,  and 
that  be  has  contributed  nothing  whatever 
toward  the  support  of  his  wife  since  the  s^ 
aration;  but  respondent  is  in  part  to  blame 
tor  this  neglect,  for  she  has  offered  peti- 
tioner such  Indignities  as  would  stir  up  re- 
sentment in  the  mind  of  any  man  of  spirit, 
and  there  is  much  evidence  showing  that 
while  she  has  not  deliberately  and  purposely 
taught  her  chlldrea  to  dlsre^>ect  their  f athw , 
her  training  of  them  has  been  such  as  to 
alienate  thehr  affections  from  him,  and  she 
has,  according  to  all  the  evidence,  at  almost 
all  tlmea  and  under  all  clrcumatances  denied 
the  petitioner  the  privilege  of  seeing,  con- 
versing with,  or  even  corresponding  through 
the  mails  with  his  children.  According  to 
her  evidence  this  conduct  was  induced 
through  fear  that  petltl(mer  would  abduct 
the  children,  as  the  evidence  shows  he  had 
threatened  to  do,  and  for  the  further  reason 
that  he  would  not  contribute  to  their  support 
though  often  asked  to  do  so  by  hia  wlf&  We 
think  the' evidence  shows  that  want  of  con- 
fidence, ungrounded  fears,  and  unreasonable 
suspicion  of  each  other  has  been  the  fruitful 
source  of  most  of  the  difficulties  and  trouble 
that  has  arisen  between  the  parties  since  the 
separation,  and  it  is  a  great  pity  that  two 
good  people,  as  the  evidence  shows  both  to 
be,  after  plighting  their  faith  to  each  other 
in  wedlock  and  after  bringing  Into  the  world 
five  children,  should  stray  so  far  apart,  and 
lose  their  confidence  in  each  other  without 
any  real  or  substantial  cause.  More  is  the 
pity  when  the  children  are  brought  into  the 
controversy.  It  Is  with  the  children  we  have 
to  deal  In  this  proceeding.  The  legal  rights, 
the  love  and  Jealousy,  the  wishes,  and  evoi 
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tte  welfare  of  petltloBer  and  mpondent  moat 
be  subordinated  to  the  Interest  of  the  chil- 
dren; for  tbe  velftrs  of  the  lattw  ahotild  be 
the  gnlding  star  In  leadilDg  a  eoncloalon  In 
thla  proceeding. 

It  Is  not  dlfflcolt,  vaOee  the  erldence,  to 
anlTe  at  a  oonclnslcai  in  respect  to  the  ffls- 
poal11<m  that  sbonld  be  made  of  ttie  ehlldrw, 
nor  to  decide  to  which  of  tbe  partieB  their 
cnstody  shoold  be  awarded.  Tbe  respondoit 
Is  an  only  child  of  Mrs.  Herr,  who  has  con- 
siderable means,  and  has  a  good,  oomftnt- 
able  hcHue  fw  hwselt  and  dilldren  with  her 
motiier.  As  allied  In  her  return  to  the 
wri^  the  ttiree  older  cfaildren  sre  in  school, 
under  tbe  arrangements  as  stated  In  tbe  re- 
tun,  and  the  two  younger  are  with  her  at 
her  home  In  Springfield.  During  the  four 
years  of  her  separation,  she  has  proved,  not 
only  her  ability  and  willingness  to  properly 
rear,  train,  and  edneate  her  dtildran,  bnt 
also  tiiat  slie  posacsacs  in  an  eminent  degree 
snpertor  qualities  as  a  mother  In  the  rearing 
of  diildren.  Tbe  evidence  abows  that  few 
mothers,  fnralsbed  with  ample  fortunes,  hare 
done  so  well  in  bringing  up  their  chlldrei  as 
has  tills  good  wtnean  by  Iw  energy,  indnstry, 
and  superior  intelligence.  Tbe  erldence  also 
■bows  that  Bfrs.  Herr,  tbe  grandmother,  is 
deroted  to  these  children-  They  are  nndonbt- 
edly  in  good  hands.  We  do  not  think  the 
eridaioe  shows  that  Mr.  Redmond  Is  a  dmnk- 
ard,  an  Immoral  man,  ot  that  he  la  vi  unfit 
persrai  to  have  tiie  custoC^  of  his  diUdren; 
hut  it  does  show  tiut  he  is  not  prepared  to 
take  care  of  them.  Be  has  a  house,  bnt  no 
bousdK^Mr.  He  testified  tiut.  If  tiielr  cnB> 
tody  should  be  awarded  to  lilm,  be  would 
have  to  hire  a  housekeeper  to  look  after 
thdr  wants.  We  can  never  oonsait  to  the 
substitution  of  a  hireling  to  look  after  these 
children  in  the  place  of  their  motbsr,  and 
we  do  not  think  that  Mr.  Redmond  really 
desires  that  this  should  be  done.  What  be 
especially  asks,  and  what  be  is  clearly  enti- 
tled to,  is  that  be  be  recognised  as  the  father 
of  taia  children  by  those  in  whose  custody 
they  are,  and  that  he  be  granted  the  privi- 
lege of  seeing  them  and  the  opportunity  of 
gratifying  his  affection  for  them,  and  of  cul- 
tivatiag  tbdrs  tor  him.  It  would  be  cmel 
and  Inlnunan  to  deny  Iilm  this  Ti^t  Bnt 
be  outfit  to  contrlbote  sonetblng  more  than 
be  lias  boretofore  contributed  to  their  sup- 
port and  education.  By  doing  so,  he  will  in 
part  discharge  bis  legal  and  moral  obliga- 
tion to  support  his  children,  and  tbe  more 
endear  both  his  wife  and  children  to  him. 
Bat  we  do  not  make  It  a  condition  that  to 
see  hia  cblldrei  he  shall  ocmtrlbnte  to  their 
support  His  right  to  see  than  Is  a  natural 
right  that  he  has  not  forfeited. 

Our  omcluslon  is  tiiat  reBp<mdent  retain 
the  costodr  and  control  of  the  five  children; 
that  she  have  tbe  direction  and  sapervlslon 
of  their  education  wlfhont  let  or  interference 
<m  tiie  iMut  of  petitioner,  but  that  be  aliall  at 
all  vcoffmi  times,  as  often  as  once  a  week,  if 


respondent  will  give  her  consmt;  have  the' 
privilege  of  visiting  tbe  cblldrai  when  at  re- 
qpraident^B  home;  and  that  bis  interconras 
with  the  children  upon  such  visits  shall  be 
free  and  not  unnecessarily  Interrupted,  and 
that  such  visits  may  be  continued  at  any  one 
time  tor  at  least  two  hours.  If  tbe  respond- 
ent will  not  give  her  consrat  that  petltiono' 
may  visit  his  children  at  her  home,  tbea  it 
is  ordered  that  she,  at  least  once  a  we^  If 
petitions  shall  require  it,  permit  tbe  chil- 
dren, when  at  borne  in  Springfield,  to  be  tok- 
en by  petitioner  to  bis  heme  In  the  same  dly, 
and  that  they  may  visit  him  for  a  period 
not  exceeding  three  hours.  We  also  think 
tbe  petitions  sbonld  have  tbe  privilege  of 
writing  to  and  receiving  letters  trom  bis 
diildren  when  away  from  htune  at  college,' 
and  that  reepondoit  should  give  Instructions 
to  tbe  snpoiiDtendeut  of  sudi  schools  to  per- 
mit tbe  dilldren  to  correqKmd  with  their  fa- 
ther and  to  see  him  at  seasonable  hours  when 
be  calla  at  said  schools  tor  the  purpoM  ot 
paying  than  a  visit  Tlw  coste  of  thla  pro- 
ceeding are  adjudged  against  the  petitions. 

NOBTONI,  3^  concnnL  OOODB,  J,,  not 
Bittlns. 


HA8BR0U0E  et  aL  v.  RIOH,  Sheriff.* 

<Kansas  CHty  Court  of  Appeals.  MlasoorL 
May  22,  190&) 

1.  ITBAITDUimV  OOHVITXROB— M<ttTQAOKa— 
PlOVISIONB  rOB  SAI.S. 

The  provision  in  a  deed  of  tnut  of  a  min- 
ing company's  property,  given  by  it  to  secure 
its  bondi,  that  any  real  property  which  cannot 
be  advantageously  used,  or  tbe  sale  of  which 
■hall  become  necessary,  shall  on  request  of  tbe 
company  be  sold  for  not  less  than  the  value  to 
be  appraised  by  the  trustees,  the  proceeds  to  be 
turned  over  to  and  held  hf  tbem  till  property 
of  equal  value  be  purchased  and  held  as  part 
of  the  mortgaged  property,  does  not  render  the 
mortgage  void  as  against  oedltors. 

2.  Sams— CHAxnLB. 

A  deed  of  trust  of  a  minli^  oompany^ 
property,  authorishig  the  company  to  mq>ose 
of  any  machinery  covered  thereby  which  can- 
not be  advantageously  used.  It  to  replace  it  by 
other  madUnery  of  at  least  equal  value,  is  not 
withhi  Rev.  St  1889,  I  8897,  avoiding  deeds 
oonv^ng  diattda  to  the  use  of  tbe  grantor. 

8.  Saick— GoitDmon  or  Fobbclosubi:. 

A  deed  of  trust  Is  not  made  void  by  a  pro- 
vision that  foreclosure  shall  not  Ik  had  till  a 
certain  portion  of  the  holders  of  the  bonds  se- 
cured so  request 

4.  EffropPEi/— To  DiiTT  ItvcoBPOsATioir  or 

COVFANT. 

Persons  whose  claims  arise  out  of  trans- 
actions with  a  company  as  a  corporation  are 
estopped  to  assert  the  invalidity  of  a  deed  of 
trust  given  by  It  to  others,  on  the  ground  that  It 
was  not  imperly  organised  as  a  corporation. 

Appeal  from  arcult  Oourt  Jasper  Oounty; 
J.  D.  Perkins,  Judge. 

Action  by  Howard  Hasbrouck  and  others 
against  Albert  Rich,  sheriff.  Judgment  for 
plalntiffB.  Defendant  appeals.  Affirmed. 


•lUluarins  denied  June  2^  IHS. 
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H.  W.  Cnrrey  and  FnmJc  L.  Forlow,  for 
api>ellaDt  Howard  Hasbronck  and  Howard 
Gray,  for  reepondenta. 

BLU80N.  J.  The  plaintiffs  are  trustees 
In  a  deed  of  trust  In  the  nature  of  a  mort- 
gage given  by  a  mining  corporation  known 
as  the  KlBsoorl  Blanket  Vein  Company, 
whereby  an  Issue  of  bonds  of  certain  de- 
nomination was  secured.  Defendant  la  the 
sheriff  of  Jasper  county,  and  as  such  bad 
seized  certain  property  (covered  by  the  mort- 
gage) under  a  writ  of  attachment  sued  oat 
by  certain  creditors  of  the  company.  The 
plaintiff  trustees  brought  this  action  in  re- 
plevin against  the  sheriff,  and  they  pre- 
,  vailed  in  the  trial  court 

The  only  question  presented  by  the  rec- 
ord Is  whether  the  provlaioDs  of  the  mort- 
gage render  It  void  as  to  creditors  as  a  mat- 
ter of  law.  Among  the  provisions  which  It 
la  urged  make  the  mortgage  void  Js  one 
which  makes  It  mandatory  on  the  trustees 
to  sell  any  of  the  mortgaged  property  on 
the  written  request  of  the  company,  when- 
ever the  latter  deemed  that  It  could  not 
be  further  advantageously  used.  But  It  Is 
provided  that,  before  a  sale,  the  trustees 
must  have  the  property  appraised;  and  upon 
a  sale  at  not  less  than  appraisal  the  money 
realized  shall  be  paid  to  the  trustees,  and 
held  as  security  for  the  bonds,  until  the 
company  shall  thereafter  have  acquired 
property  of  equal  value  to  stand  Instead  of 
the  property  sold.  The  provision  reads: 
"Fourth.  So  long  as  the  company  shall  not 
be  in  default  in  the  payment  of  any  inter- 
est or  principal,  or  in  the  exchange,  of 
any  of  the  bonds  issued  as  herein  provided, 
any  of  the  real  or  leasehold  property  sub- 
ject to  this  indenture,  which  cannot  be  ad- 
vantageously used  in  the  proper  and  Judi- 
cious operation  and  management  of  the 
business  of  the  company,  or  the  sale  of 
which  shall  become  necessary  for  any  cause, 
may  be  sold  or  exchanged  tar  other  proi>- 
erty;  and  it  shall  be  the  duty  of  the  trus- 
tees, or  either  one  of  them,  upon  the  writ- 
ten request  of  the  company,  to  execute 
suitable  instruments  releasing  the  same  from 
the  Hen  and  effect  of  this  Indenture.  But  In 
case  of  any  such  sale  or  ^change  the  com- 
pany covraants  and  agrees  as  follows:  (a) 
That  before  any  sale  or  exchange  of  prop- 
erty shall  be  made,  such  property  shall  be 
appraised  by  the  trustees,  or  either  one  of 
them,  or  by  an  appraiser  chosen  or  approved 
by  said  trustees,  or  either  one  of  them,  (b) 
That  in  case  of  a  sale  of  any  of  said  prop- 
erty or  of  any  interest  therein,  the  price 
or  proceeds  of  such  sale^  not  less  than  the 
appraised  value  of  such  property  or  Inter^ 
est  sold,  shall  be  paid  to  the  trustees,  or 
either  one  of  them,  and  held  for  the  further 
security  of  the  said  bonds,  until  the  com- 
pany shall  thereafter  have  expended  money 
in  the  erection  of  buildings,  or  other  per- 
man^  improvements  on  the  property  of 


the  company,  subject  to  this  Indatnre,  or 
in  the  purchase  of  other  real  proi>erty  or 
mining  leases,  free  from  Incumbrance,  or 
of  leasehold  property,  at  a  price  not  exceed- 
ing its  or  their  appraised  value,  which  ap- 
praisal shall  be  made  by  said  trustees,  or 
either  one  of  them,  or  by  an  appraiser  choa- 
en  and  approved  by  said  trustees,  or  either 
one  of  them,  and  until  such  property  shall 
have  been  conveyed  to  the  trustees,  to  be 
held  by  them  hereunder,  as  part  of  the 
mortgaged  premises;  whereupon  the  trustees, 
or  either  one  of  them,  on  b^ng  certified  of 
such  facts,  shall  pay  to  the  company  out  of 
any  money  rectived  and  held  by  them,  or 
either  one  of  them,  as  the  proceeds  of  prop- 
erty sold  as  aforesaid,  an  amount  equal  to 
the  expenditures  so  made  by  the  company 
In  order  to  reimburse  it  therefor,  (c)  That 
in  case  of  an  exchange  of  real  property,  other 
property  free  from  incumbrances,  and  of  an 
appraised  value,  which  value  shall  be  de- 
termined by  the  trustees,  or  either  one  of 
them,  w  by  an  appraiser  chosen  and  ap- 
proved by  the  trustees,  or  either  one  of 
them,  equal  to  the  'appraised  value  of  the 
Tprop&ty  conveyed,  shall  be  received  by  the 
company  and  conveyed  to  the  trustees,  to 
be  held  by  them  hereunder  as  part  of  the 
mortgaged  premises.  The  company  shall  be 
permitted  to  alter,  remove,  or  otherwise  dis- 
pose of  any  buildings,  dxtures,  plant,  ma- 
chinery, boilers,  tools,  pumps,  or  othor  per^ 
sonal  property  covered  by  this  Indenture, 
which  cannot,  where  located,  be  advanta- 
geously used  In  the  Judicious  operation  and 
management  of  the  business  of  the  com- 
pany. The  company,  however,  covenants 
that  it  will  maintain  and  preserve  the  value 
of  the  mortgaged  premises  or  property  from 
impairment  or  reduction,  by  restoring  to 
their  original  value  any  buildings,  fixtures, 
plant,  or  machinery,  or  personal  property, 
which  may  be  altered  or  removed  from  one 
portion  of  the  mortgaged  premises  or  prop- 
erty to  another,  and  by  replacing  any  build- 
ings, fixtures,  machinery,  plant  or  other 
pn^erty,  which  may  be  removed  or  other- 
wise disposed  of,  by  other  buildings,  Abjures, 
plant  machinery,  or  other  property,  of  at 
least  equal  valtw,  which  shall  be  erected  or 
placed  upon  or  attached  to  the  premises  or 
property  h«eby  mortgaged,  either  before 
or  promptly  aft»  such  removal  or  other  dis- 
position." 

The  statute  of  this  state  (section  S397, 
Bev.  St  1869)  avoids  deeds  conveying  chat- 
tels to  the  use  of  the  grantor.  That  statute 
has  been  applied  to  a  variety  of  cases  of  at- 
tempted disposal  of  personalty,  the  effect 
of  which  was  to  hinder  creditors  and  to  pro- 
tect the  debtor;  and  defendant  urges  that 
the  effect  of  the  foregoing  clause  enabling 
the  mortgagor  company  to  dispose  of  per- 
sonalty connected  with  the  mining  property, 
is  nothing  less  than  a  clause  for  the  imme- 
diate benefit  of  the  company,  at  the  expense 
of  general  creditors,  both  prlM  and  aubaa* 
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qimt  But  w«  do  not  think  m>.  The  per- 
■onal  propertr  InvolTed  1b  not  mercbandlae 
In  constant  Bale  at  retail,  to  be  renewed 
and  resold,  as  In  the  ordinary  mercantUe 
trade:  thus  enabling  the  debtor  to  carry 
on  bis  business  free  of  molestation  by  cred- 
ItocsL  Such  was  the  character  of  property 
In  State,  to  Use,  etc.,  t.  Mueller,  10  Mo.  App. 
87,  OllTer-Flnnle  Orocer  Co.  r.  Miller,  53 
Mo.  App.  107,  and  otho'  casM  cited  by  de- 
fendant. The  prcq>erty  here  referred  to  Is 
not  property  to  be  sold  for  the  benefit  of 
the  mortgagor,  but  It  Is  rather  propvty 
which  may  become  worn  out  or  otherwise 
useless  In  the  service  of  the  mortgagees. 
The  mortgage  proTldes  that  such  property 
may  be  sold,  or  otherwise  disposed  of,  pro- 
vided that  other  like  property  shall  be  Im- 
mediately substituted  and  the  mortgage  se- 
curity not  Impaired.  Thus,  If  a  machine 
necessary  to  mining  should  become  worn 
and  Impractical  for  further  use,  it  could  be 
disposed  of  and  a  proper  and  suitable  one 
substituted,  to  the  end  that  the  security  of 
the  mortgagees  might  not  be  impaired.  But 
In  all  this,  nothing  was  to  result  to  the 
benefit  or  use  of  the  mortgagor  company,  In 
snch  respect  differing  from  the  cases  of  Mc- 
Carthy V.  Miller,  41  Mo.  App.  200,  Walter 

Wlmer,  21  Mo.  63,  Stanley  t.  Bunce,  27 
Mo.  269,  and  other  like  cases.  We  may 
appropriately  borrow  the  words  of  Judge 
Thompson  In  Jennings  t.  Sparkman,  48  Mo. 
App.  246:  "It  Is  plain  that  this  language 
does  not  confer  upon  the  mortgagor  any 
general  power  of  sale,  or  any  general  power 
of  sobstitatlon  by  way  of  sale,  but  that  the 
only  power  of  substitution  which  it  confers 
la  a  power  of  substltntion  for  the  purpose 
of  supplying  breakage  loss,  or  waste  of  the 
property.  This  does  not  bring  the  case  with- 
in the  decision  of  the  Bupreme  Court  In 
Goddard  t.  Jones,  78  Mo.  618,  nor  within 
the  decision  of  this  court  In  State,  to  Use, 
T.  Bnsch,  38  Mo.  App.  440.  When  It  Is 
considered  that  a  part  of  the  property  cov- 
ered by  the  mortgage  was  a  sawmill,  por< 
tions  of  which  are  constantly  liable  to  wear 
out  or  get  Iwoken,  the  appropriateness  of 
the  language  to  the  subject-matter  of  the 
deed  Is  apparent;  and  It  is  not  at  all  ap- 
parent that  the  parties  intended  thereby  to 
make  a  conveyance  to  the  use  of  the  mort- 
gagor, within  the  meaning  of  our  decision." 
See.  also,  Cook  on  Corp.  9  798. 

Mortgages  of  railroad  property  are  analo- 
gous to  that  in  controversy.  In  such  conv^- 
ances  the  distinction  la  made  between  the 
character  of  chattels  mortgaged  and  those 
more  closely  pertaining  to  a  mercantile  char- 
acter, such  as  we  have  referred  to  above.  It 
Is  said  by  the  courts  that  this  kind  of  prop- 
erty Is  necessarily  undergoing  constant  wear 
and  consequent  destruction,  and  that  mort- 
gages on  going  concerns  would  have  but  lit- 
tle value  If  the  Hen  could  not  be  made  to 
apply  to  a  r^ewal'  of  such  prop^ty;  that 
time  was  a  constant  necessity*  from  the 


Tssy  nature  of  the  pnH^erty,  to  dlvnae  of 
worn-out  ties,  rails,  machinery,  and  other 
prcverty,  and  replace  It;  that  such  necesidty 
naturally  forbids  an  inference  of  a  fraud- 
uloit  purpoae  In  ^Tiding  that  It  mAy  be 
done;  that  8u<^  provlsiona  were  in  the  In- 
terest of  the  mortgagees,  and  C(msequently, 
as  a  result,  also  to  the  Interest  of  all  other 
creditors.  Butler  v.  Rahm,  40  Md.  641;  Lud- 
low V.  Hurd.  1  Disney,  552,  561;  Pa.,  W.  ft 
B.  By.  V.  Woelpper,  64  Pa.  S66.  3  Am.  Rep. 
586;  Shaw  v.  Bill,  95  U.  S.  10,  24  L.  Ed.  333. 1 

Those  parts  of  the  mortgage  which  we 
have  quoted  which  refer  to  the  power  to  sell 
real  estate  are  qualified  by  further  provisions 
requiring  the  trustees  to  appraise  such  prop- 
erty, the  sale  not  to  be  at  less  than  the  ap- 
praised value,  and  the  proceeds  thereof  tam- 
ed ov^  to  the  trustees,  to  be  held  until  prop- 
erly of  equal  value  be  purchased  and  held  as 
part  of  the  mortgaged  property  to  secure  the 
payment  <^  the  bonds.  Whatevo:  could  be 
said  of  this  part  of  the  mortgage  in  case  of 
controversy  between  the  mortgagees  and  per- 
sons claiming  title,  or  an  Interest  in  the 
real  estate  which  might  be  thus  substituted, 
we  cannot  see  any  ground  for  declaring  that 
such  provision  renders  the  mortgage  void  in 
toto  as  to  creditors.  In  regard  to  real  estate 
different  considerations  enter  from  those  con- 
cerning personalty.  No  actual  fraud  appears, 
and  there  Is  nothing  In  the  mortage  which 
shows  that  any  fraud  can  result  to  the  cred- 
itors at  whose  suit  the  defendant  seized  the 
pwumal  property  In  controversy.  The  only 
ground  upon  which  the  defendant  can  Justify 
In  the  preset  case  la  the  absolute  invalidity 
of  the  mortgage;  snch  invalidity  springing 
from  the  mortgage  being  to  the  mortgagor's 
use.  The  provisions  as  to  the  sale  of  the  real 
estate  do  not  sustain  such  contention. 

The  defendant  presents  a  great  number  of 
other  reasons  which  be  urges  make  the  mort- 
gage fraudulent  as  a  matter  of  law.  Those 
already  referred  to  are  all  that  we  care  to 
notice  In  detail.  The  others  we  do  not  re- 
gard as  substantial.  It  was  certainly  not  a 
fraud  upon  creditors  to  provide  that,  in  case 
of  flre^  the  Insurance  money  should  be  paid 
to  the  trustees,  and  by  them  held  as  security 
for  the  bonds,  until  the  company  should  re- 
habilitate such  property.  So  the  provision 
that  a  foreclosure  should  not  be  had  until  n 
certain  portion  of  the  bondholders  so  request- 
ed Is  not  such  an  one  as  renders  the  mortgage 
void.  Indeed,  such  conditions  are  believed 
to  be  usual,  and  the  only  practical  way  In 
which  to  draw  a  mortgage  of  like  nature. 

It  Is  finally  Insisted  by  defendant  that  tiie 
mortgagor  company  was  not  properly  organ- 
ized and  put  Into  shape  as  a  l^al  entity  ca- 
pacitated to  execute  a  mortgage.  It  seems 
that  the  corporation  was  organized  under  the 
laws  of  Delaware.  The  point  of  objection  Is 
that,  while  the  certificate  of  Incorporation 
was  granted  by  the  state  of  Delaware,  the 
organization  was  In  fact  bad  afterwards  In 
the  state  of  New  Xork,  where  the  board  of 
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directors  were  elected  and  entered  upon  the 
cUscharg*  of  dntlea  connected  with  the  man- 
asement  of  the  affairs  of  the  company.  De- 
fendant'! point,  as  disclosed  b7  brief  of  coun- 
Hl,  is  that  "the  first  or  organization  meeting 
the  corporation  most  be  held  within  the 
state  issuing  the  chartw";  that  Is,  the  atate 
of  Delaware.  Instead  of  New  York.  It  Is 
shown  by  the  plalntlfTa  that  the  charter  of 
the  corporation  provides  for  the  meeting  of 
directors  and  transaction  of  business  outside 
the  original  state  granting  the  charter.  But 
be  that  as  it  majr,  we  do  not  see  where  de- 
fendant^  as  rfQ)r«Mntatlve  ct  the  attaching 
creditors,  has  any  right  to  make  such  de- 
fense. The  corporatioD  was  and  Is  an  acting 
concern,  and  the  creditors  have  dealt  with 
it  as  snch;  and  their  claims  arose  oot  of 
contracts  with  the  corporation  as  such.  They 
are  now  estopped  from  asserting  to  the  con- 
trary. Continental  Trust  Co.  v.  Toledo  Ey. 
Co.  (a  C.)  82  Fed.  642;  Toledo  By.  Co.  t. 
Continental  Trost  Co.,  96  487,  DOT,  86 
C.  a  A.  155. 

We  are  satisfied  with  the  Judgment  of  the 
trial  court;  and  order  that  it  be  affirmed. 
All  concur. 


FIELDS  T.  HISSOTTBI  PAa  BT.  00.* 

(Kana^  CSty  C9oart  of  Appeala.  Missouri. 
Jane  0^  190S.) 

1.  Tbiai,— Dbhubbebs  to  Btidbnob— Gonsid- 

KBATiON  or  TESriHOirT. 

In  considerlns  whether  a  party  is  entitled 
to  Tecover,  all  the  evidence  of  both  parties  canst 
be  reviewed;  and,  If  there  is  any  sabstantial 
testimony  in  support  of  Iila  case.  It  must  be  sub- 
mitted to  the  Jiuy,  and  tbdr  determinatioit  is 
final. 

[Ed.  Note. — For  cases  In  point,  sea  ToL  4B, 
Omt.  Dig.  Trial,  H  888-S4S.r 

2.  Etidbnce  —  CntcuusTAirruz.  Btidkno»— 

OONNBCTIOn  OF  ClBCUUSTANOES. 

In  order  to  support  an  actlMi  based  on  dr- 
eomstantial  evidence,  the  clrcamstances  most 
form  a  connected  chain  polntiog  to  a  single 
conclosion,  or  a  number  of  independent  drcnm- 
stances  pointing  in  the  same  direction  or  ver- 
ging to  a  common  center. 

[Ed.  Note. — For  cases  in  point,  see  vtA.  20, 
Ottit  Dig.  Evidence.  S  2436.] 

8.  Railboadb— FiBES— DESTBuonoir  or  Pbop- 

EBTY— EVIDBNOT— SUFBlCieRCT. 

In  an  action  against  a  railroad  for  the 
destruction  of  property  by  fire  communicated  by 
sparks  from  a  locomotive,  evidence  held  snffl- 
dent  to  support  a  verdict  for  plaintiff. 

4.  WlTNKSSlS  —  IMPEAOHMEWT— CONTRADIO- 
TIOH, 

In  an  action  against  a  railroad  for  the 
destruction  of  a  bam  by  fire,  defendant  intro- 
duced what  would  be  the  evidence  of  a  certain 
person.  If  present  and  testifying,  that  about  30 
minutes  before  the  fire  strangers,  looking  like 
tramps  and  apparently  intoxicated,  passed  along 
the  road  in  the  direction  of  the  bam,  and  one 
of  them  remarked  that  they  would  sleep  in  the 
bam  diat  night  Thereupon  a  witness  for  plain* 
tiff  testified  that  he  was  wesent  all  the  time, 
and  never  heard  defoidanrs  witness  state  that 
ha  had  heard  any  sndi  remaA  from  the  stran- 

«B«bearlns  toalsa  Jniw  K,  1W6. 


gera.  BM,  that  the  tBstlmony  of  plaintiCs 

witness  was  Incompetent  to  cratradict  the 
statement  of  defendant's  witness. 

[Ed.  Note. — For  cases  in  point,  see  voL  60, 
Omt.  Dig.  Witnesses.  H  1276,  1277.] 

6.  EviDBITCI>-~UNC0ITNBOrBD  ClBOTniSTANCES 
— OOMPBTBKCT. 

In  an  action  against  a  railroad  for  the  de- 
struction of  a  bam  by  fire,  testimony  that  about 
30  minutes  before  the  fire  strangers,  looking 
like  tramps  and  apparently  Intoxicated,  passed 
along  the  public  road  in  the  direction  of  the 
bam,  and  one  of  than  ronarked  that  they  would 
sleep  in  the  barn  that  night,  was  incompetent, 
standing  by  Itself,  to  show  that  the  fire  was 
started  by  the  tramps. 

0.  AjnMAi<— Habmt.ess  Ebbob. 

The  admission  of  incompetent  tsstlmooy  to 
contradict  other  incompetent  testimony  is  harm- 
leas. 

[Ed.  Note. — For  oases  In  point,  see  voL  9, 
Cent  Dig.  Appeal  and  Error,  H  li6&-4165.] 

7.  WrrNKBSSe— iMPEACHlOHnv-lKBTBUOriONa. 

Where  the  testimony  of  a  witness  is  wholly 
discredited,  a  chai^  that  the  Jury  may  reject 
the  testimony  of  any  witness  whom  Oisy  believe 
has  willfully  swws  falsely  to  any  material  fact 
is  proper. 

[Ed.  Note. — For  esses  in  point,  see  vol.  46| 
Oent  Dig.  Trial.  «  480-494;  voL  60,  Cent  Die 

Appeal  from  Circuit  Court,  Jadcson  Ooon- 
B.  P.  Oatet,  Special  Judge. 

Action  by  Settle  M.  Fields  against  the 
MlMoaii  Padflc  Bailway  Oompany.  From  a 
Judgment  for  plaintllt  defendant  appeals. 
Afllnned. 

Elijah  Boblnson,  for  appellant  Qeo.  B. 
Strother  and  Sam  B.  Strother,  for  respondent 


BBOADDUS,  P.  J.  This  la  a  suit  for  dam- 
ages toe  the  destmction  of  plaintUTs  twm 
and  hay  tiwreln  by  fl»  alleged  to  have  beoi 
started  1^  qiarke  emitted  from  one  ot  6b- 
fendanf  a  locomottTe  engines.  The  ilie  oc- 
curred at  about  6:30  p.  m.,  October  27.  1906, 
near  Lee's  Summit;  Ho.  Hie  teatimfmy 
ahowa  that  tbe  bam  In  queatlon  waa  altnated 
on  the  west  side  and  about  860  feet  from 
defWidanra  tradn,  which  ran  naaiAy  math 
and  south  ^th  refMence  to  said  bam.  No 
one  teetlfled  seeing  the  sparks  communicated 
to  the  bam.  There  was  evidence  that  a 
freight  train  passed  about  4  o^dodc  p.  m., 
and  other  evidence  that  no  such  train  passed 
at  tbat  tlm^  but  that  a  passenger  timln 
passed  at  4;18  o'clock.  Tbe  wltnesa  who 
testifled  that  a  freight  train  bad  passed  at 
the  time  stated  teetlflea  also  that  soon  ttere- 
aftw  he  saw  a  anuUl  fixe  framing  In  the 
grass  near  defendant's  tra^a.  No  wltnesa 
saw  tlie  bam  on  fire  until  about  6:80  o^elodE 
p.  m.,  at  whkdi  time  it  had  gained  constder- 
able  headway.  Between  the  railroad  tnck 
and  bam  waa  a  fl^  In  whidi  were  atalka 
and  grass.  wMdi  was  burned  otot  to  within 
180to^6feet<rfOiebam.  In  order  to  have 
rea<^ed  the  bam,  ttie  apaita  fnun  this  bum- 
lug  field  necessarily  had  to  pass  over  thla 
space;  It  was  shown  that  the  wind  was 
blowing  from  southeast  to  southwest,  which 
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wonld  cany  sparks  fram  flie  fieM' towards 
tbe  bam.  The  evidence  from  the  govern- 
meot  weather  bureau  was  that  at  'the  time 
named  the  wind  was  blowing  at  Kansas  City 
(ibout  20  miles  distant)  from  a  sontheaeterly 
to  a  sooOiwesteriy  direction  at  a  velocity  of 
from  T  to  8  miles  an  bonr,  and  that  tbe  speed 
and  direction  wonld  be  about  the  same  at 
Lee's  Summit,  but  there  might  be  some  dlf- 
feroioe  In  tbe  two  places.  The  evidence  of 
wltaeeses  at  Lee^s  Summit  was  ttaA  the  wind 
wtM,  in  the  language  of  one  of  them,  "pretty 
strMtg.**  It  was  shown  that  the  grade  at  tbe 
point  where  the  fire  was  first  seen  was  slight- 
ij  upward,  and  that  trains  In  passing  at 
times  ttirew  out  sparks. 

The  eontoitlon  of  appellant  Is  tbat  under 
the  evidence  plaintiff  was  not  entitled  to  re- 
cover. If  we  consider  only  detoidant's  testi- 
mony Its  position  Is  correct  But  we  are  to 
take  Into  consideration  all  tbe  evidence,  that 
of  plaintiff  as  well  as  that  of  defendant;  and, 
If  there  was  any  substantial  testimony  nptm 
whldti  to  base  the  verdict,  we  are  bound 
it  And  It  can  make  no  difference  notwith- 
standing thm  ms  mndi  evidence  to  the 
effect  that  tiie  field  In  quwUon  had  been 
boned  over  before  the  day  in  question,  and 
that  If  defendantTs  .witnesses  are  to  be  be- 
lieved, tbe  fire  could  not  have  been  commu- 
nicated at  the  time  claimed  by  plaintiff.  Nor 
are  we  to  take  as  omcluslTe  the  evldrace 
ot  defendant's  agents  that  Its  engines  were 
In  good  repair,  Oe  netting  and  an>llances  In 
good  condltlmi,  and  consequently  Its  smoke- 
stack did  not  «nlt  WKiks-  The  defendant 
submitted  a  demurrer  to  plaintiff's  case, 
which  the  court  overruled. 

We  are  dted  to  nmnerona  cases  by  de- 
fendant  as  parallel  with  this  to  show  that 
plalntlfl  was  not  entlfled  to  recover.  But  In 
cases  of  this  kind  the  facts  are.  neuly  al- 
ways  different  Upon  a  given  state  of  facts 
tbe  court  declares  the  law.  It  Is  the  applica- 
tion of  the  law  to  the  fftcts  that  gives  rise  to 
dtfflcultles.  And,  when  the  question  Is  raised 
that  plalntlfl  has  not  proven  bis  case,  tbe 
court  must  look  to  bis  evidence;  and.  If  there 
Is  any  substantial  testimony  to  support  Its 
allegations,  tbe  question  la  one  for  tbe  Jury; 
otherwise  It  Is  a  question  tor  the  court  In 
a  case  like  tills,  where  tbe  action  depends 
upeoi  drcnmstantlal  evidence,  the  rule  Is  that 
the  drcnmstances  must  form  a  connected 
chain  pointing  to  a  single  conclusion,  or  a 
number  ia  Independent  circumstances  point- 
ing In  the  same  Erection  or  verging  to  a 
conmnm  eoiter,  Tbe  dtaln  of  circumstances 
Is  as  (oltows:  The  locomotive  attached  to  a 
fMght  train  was  sem  to  pass  going  upgrade. 
In  a  f^  minutes  a  fire  Is  dlscovraed  In  the 
dry  vegetation  al<mg  defoidantfs  right  of 
way.  An  adjoining  field  is  covered  with  dry 
grass  and  cornstalks.  This  v^tatlon  is 
found  burned  over  to  within  200  feet  of  plain- 
tiff's bam.  Wltbtn  IH  hours  after  the  fire 
was  first  discovered  along  the  right  of  way 
this  barn  was  on  flre.  During  all  tbe  while 


the  wind  was  blowing  from  the  flre  In  the 
direction  of  tbe  bam. 

These  drcumstances  all  point  one  way. 
From  them  we  may  Infer  that  tbe  locomo- 
tive going  upgrade  emitted  sparks  which 
fell  upon  the  dry  grass  and  set  It  afire, 
which  spread  and  communicated  to  the  dry 
matalal  in  the  field,  and  which  fire,  driven 
by  the  wind  which  directed  it  towards  the 
barn,  was  driven  across  the  Intervening 
space  of  200  feet  to  said  bam,  setting  it  afire. 
That  a  wind  traveling  at  the  rate  ot  7  miles 
an  hour — mudi  less  a  strong  wind— would 
carry  QHUks  a  distance  of  200  feet  is  a  mat- 
ter  of  common  knowledge.  It  was  not  only 
probable,  but  it  was  certain  to  do  so.  All  tbe 
drcnmstances  lead  to  but  one  omduBlon.  It 
Is  true  that  these  drcumstances  might  all 
tend  like  a  chain  to  lead  to  one  direction  only, 
yet  attw  all,  without  a  single  link  in  the 
dialn  missing,  the  ultimate  result  in  fact 
might  be  dlfleroit  But  It  Is  not  probable. 

The  fact  that  the  bam  was  not  dlscov^ 
ered  to  be  <hi  flre  for  so  great  a  length  tnC 
time  after  it  was  first  seen  on  defendant's 
r^ht  of  way  Is  not  a  circumstance,  when 
considered  In  1^  light  of  common  experi- 
ence that  tends  to  overthrow  the  foregoing 
conclusion;  for  It  Is  well  known  that  flres 
sometimes,  even  In  high  winds,  travel  slowly, . 
especially  over  fields  whereon  Is  found  dry 
grass  and  stalks  in  the  month  of  October,  for 
at  that  season  of  the  year  the  grass  Is  not 
■all  dry  and  the  cora  stalks,  as  a  rule,  are 
not  so  numerous  on  the  ground  as  to  fumlsh 
ready  material  for  a  cmtlnnous  and  rapid 
progress  of  the  flame.  The  case  Is  strongw 
than  in  Kenney  v.  Ballroad,  TO  Mo.  243,  and 
Torpey  v.  Ballroad,  64  Mp.  App.  SS2,  In  whidi 
cases  the  court  held  that  the  proof  was  suf- 
ficient TtM  case  of  Fefler  v.  Ballroad,  98 
Ma  App.  291,  71  8.  W.  1078,  was  where  tbe 
evidence  showed  that  defendant's  engine 
could  have  set  the  flre,  and  nothing  more, 
which  was  hdd  sufficient  to  maintain  the 
action. 

But  It  is  lield  that  what  is  probably  or 
even  possible,  may  be  given  In  evidence,  and 
its  protntlve  force  Is  a  question  for  the  Jury 
In  arriving  at  their  v»^ct  Campbell  v. 
Ballway  Co.,  121  Mo.  840.  25  S.  W.  986,  25 
L.  R.  A.  ITS,  42  Am.  St  Rep.  680;  Matthews 
V.  Railway  Co.,  142  Mo.  645,  44  S.  W.  802. 
As  an  original  propositi^,  speaking  fw  my- 
self, I  think  that  what  Is  possible  in  a  glv«i 
case  Is  entering  Into  an  almost  limitless  field 
of  speculation,  and  a  mere  probability  wonld 
be  in  a  less  degree  guesswoife.  These  cases 
are  dted  to  show  that  under  any  theory  tit 
the  case  predicated  upon  the  plaintiff's  tes- 
timony, the  verdict  is  bound  to  be  upheld. 

Defendant  Introduced  what  wonld  be  the 
evidence  of  oae  Joseph  Faust  If  present  and 
teaUtytng,  to  the  effect  that  about  80  min- 
utes before  tbe  fire,  three  strangers  having 
tbe  appearance  of  tramps  passed  along  the 
public  road  going  In  the  directlm  ot  the 
bam;  that  they  seoned  to  be  intoxlcatod,  and 
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one  of  them  xemailced  titiat  tiiey  would  sleep 
In  tbe  bam  tbat  nlgtat  Serera]  witnesses 
were  called  by  plalntUF  to  contradict 
Fansf  8  statement  One  witness  the  name 
of  Nlckdl  was  permitted  to  testUy  orer  de- 
foidanf  s  objections  tbat  be  was  ^eaent  all 
the  time;  and  that  be  never  heard  Fanst  at 
any  time  make  the  statemrat  that  be  ^anst) 
had  heard  any  such  remark  from  Ibe  stran- 
gers. The  object  of  introducing  Faust's  evi- 
dence was  to  show  tbat  tbe  fire  may  bare 
been  started  In  tbe  bam  by  siq)posed  tramps. 
Tbe  admission  of  sncb  evidence  to  contradict 
tbe  statement  of  Fanst  was  error.  Bnt  It 
was  harmless*  as  tbe  statement  of  Fanst,  in 
the  first  place,  was*  Incompetent  Standing 
alone,  as  it  did,  and  disconnected  with  any 
other  fact,  It  proved  notbing.  As  tbe  defend- 
ant Invited  tbe  otot.  It  ongbt  not  to  complain. 

The  court,  at  tbe  instance  of  plaintiff,  gave 
an  Instmctlon  that  "ff  the  Jury  believe,  from 
the  evidence,  that  any  witness  has  wlllfnlly 
sworn  falsely  to  any  material  fact,  the  Jury 
are  at  llber^  to  disbelieve  and  reject  as  nn- 
trae  the  whole  or  any  part  of  tbe  testimoDy 
of  sncb  witness,  or  accept  and  believe  sncb 
parts  as  they  may  believe  to  be  troe  when 
centered  in  connection  wltb  all  the  evi- 
dence in  tbe  case."  Instmctlons  of  this  kind 
are  not  applicable,  unless  jnstifled  by  the 
conduct  of  tbe  witness  or  bis  statement 
which  Indicate  that  he  Is  knowingly  testify- 
ing to  matters  that  are  nntnie.  Fansf  s  state- 
ment as  to  what  he  beard  one  of  the  sup- 
posed tramps  say  abont  their  intention  to 
sleep  In  tbe  bam  Justified  the  Instraction,  as 
several  witnesses  who  were  with  blm  and 
conid  have  heard  wbat  was  said  testified  that 
they  did  not  bear  anything  of  tbe  kind 
spoken.  He  was  whol^  discredited,  and  It 
was  proper  to  call  attention  to  bis  testimony 
in  tbe  general  Instraction  mentioned. 

For  tbe  reasons  given  tbe  cause  Is  af- 
firmed. All  concnr. 


BOHOOXi  DIST.  NO.  1,  TP.  34.  BAMOB  4, 

V.  BOTLB  et  al. 
(St  Loals  Court  of  Appeals.   UlasourL  June 

19,  1905.) 

1.  3thL  OP  EzcEPnons— FiLtiro— Time. 

A  bill  of  exceptions,  not  filed  within  tbe 
time  granted  bj  the  court  for  that  purpose,  will 
not  be  noticed  on  appeal. 

[Ed.  Note. — For  cases  In  point  see  vol.  8, 
Cent.  Dig.  Appeal  and  Error,     2404,  2405.] 

2.  SaUE— EVIDBNCE— RBCOBO. 

A  recital  contained  in  a  bill  of  exceptions 
that  it  was  filed  In  due  time,  etc.,  was  Insuffi- 
cient to  show  the  facts,  since  proof  tbat  time 
was  allowed  to  file  a  bill  of  exceptions  must  be 
shown  by  the  record  proper,  outside  of  tbe  bill 
itself. 

[Ed.  Note. — For  cases  in  point,  see  vol.  S, 
Cent  Dig.  Appeal  and  Error,  |S  2310-2321.] 

Appeal  from  Circuit  Court,  Howell  Coun- 
ty:  W.  N.  Evans,  Judge. 

Action  by  school  district  No.  1,  township 
24,  range  4,  against  Arthur  Boyle  and  others. 


From  a  jndgment  for  defendants;  plaintiff 
appeals.  Transfwred  by  Stqveme  Court  to 
St  Louis  Court  of  Appeals.  81  &  W.  409; 
Affirmed. 

This  cause  was  transf^ed  to  this  court 
from  the  Supreme  Court  It  originated  in 
the  circuit  court  of  Oregon  counts*  The  pe- 
tition counts  upon  a  bulldli^  contract  and 
bond,  and  in  substance  allies  that  defend- 
ant Boyle,  a  contractor  and  builder,  entered 
into  a  contract  with  plaintiff  school  district 
whereby  he  was  to  erect  for  plaintiff  a  cer- 
tain brick  school  building  as  provided  in  said 
contract ;  that  the  other  defendants  are  sure- 
ties on  the  bond  for  the  faithful  performance 
of  the  contract ;  that  defendant  failed  to  erect 
said  building  in  accordance  wltb  the  require- 
ments of  such  contract,  etc. — and  prays  Judg- 
ment for  $6,000,  the  penalty  of  said  trand,  to 
be  satisfied  by  the  payment  of  the  aggregate 
sura  of  $2,286.62,  etc.  The  issues  wwe  tried 
to  a  Jury  In  the  Howell  circuit  court,  to 
which  court  the  cause  had  been  transferred 
by  change  of  venue.  The  finding  was  for  the 
defendants.   Plaintiff  appeals. 

The  appeal  Is  In  what  is  commonly  called 
the  long  form;  that  is,  a  transcript  of  tbe 
entire  record  is  filed  to  this  court  over  the 
certificate  and  hand  of  the  clerk.  This  record 
shows  the  following  facts;  The  trial  was 
completed  on  February  2,  1901,  and  on  tbe 
same  date  separate  motions  for  new  trial  and 
to  arrest  of  Judgment  havli^  been  filed,  were 
by  tbe  court  overruled,  and  on  the  same  day 
a  proper  affidavit  for  appeal  to  the  Supreme 
Court  was  filed,  whereupon  the  appeal  there- 
to prayed  for  was  granted  plaintiff  to  that 
court  On  the  same  day  and  at  the  same 
time  when  such  appeal  was  allowed,  plaintiff 
was  granted  90  days  to  which  to  prepare  and 
file  its  bill  of  exceptions.  There  Is  no  order 
to  the  transcript  of  the  record  before  us 
granttog  further  time  for  the  filing  of  said 
bill.  The  only  further  entry  In  tbe  record 
pertatoing  to  the  bill  of  exceptions  Is  that  of 
date  May  81,  1901.  which  shows  the  filing  of 
said  bill  on  that  date,  from  which  it  conclii- 
slvely  appears  that  the  bill  of  exceptions  was 
not  filed  within  the  90  days'  time  theretofore 
allowed  by  the  court 

So  much  for  the  showing  of  the  record  In 
this  bebalf.  It  ^ ust  be  stated,  however,  that 
the  bill  of  exceptions,  at  Its  conclusion,  Im- 
niedlatety  before  the  certificate  of  the  Judge, 
contains  the  following  entry,  to  wit:  "And 

thereafter,  to  wit,  on  the  ,  and  before 

the  time  originally  granted  for  the  filing  of 
the  bill  of  exceptions  had  expired,  the  time 
tor  filing  said  bill  of  exceptions  In  the  above- 
entitled  cause  was  by  an  order  entered  of  rec- 
ord to  vacation  extended  thirty  days  from  the 
expiration  of  the  time  originally  granted." 
As  said,  this  quotation  Is  from  the  bill  of 
exceptions,  and  It  nowhere  appears  to  the 
transcript,  which  Is  certified  to  us  by  the 
clerk  under  his  hand  and  seal  to  be  a  correct 
transcript  of  the  entire  record  to  said  cansck 
Respondent  moves  to  strike  oat  the  bill  oC 
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exceptlonB  on  th«  ground  that  the  record 
sboTB  It  waa  filed  more  than  90  days  after 
tbe  order  graDting  time  to  file  was  made,  and 
npon  the  ground  that  there  la  no  record  show- 
ing that  said  time  was  extended  so  as  to  In- 
dode  Maj  Slat,  the  date  of  flllng. 

Harris  ft  NMman  and  A.  H,  Livingston, 
for  iQ>pellant  W.  J.  Orr,  tot  re^ondenta. 


NORTONI.  J.  (after  stating  tbe  facts).  It 
bu  frequent^  been  decided  In  this  state  that, 
ttnless  the  blU  of  exceptions  la  filed  within 
tbe  time  granted  by  the  court  for  that  por- 
poee,  it  will  not  be  noticed  In  tbe  appellate 
CQort.  State  Harris,  121  Mo.  445.  26  8. 
W.  55S;  Bntler  County  t.  Oraddy,  152  Mo. 
441.  54  S.  W.  219;  Dorman  t,  Ooon,  119  Mo. 
68,  24  8.  W.  7S1;  Olrdner  t.  Bryan,  94  Ma 
App.  27,  67  a  W.  899;  State  T.  Brltt.  117 
Ua  584,  23  8.  W.  771;  State  t.  Appwson, 
115  Mo.  470,  22  S.  W.  875;  State  T.  Seott.  113 
Ho.  550,  20  8.  W.  1076.  It  has  also  been  fre- 
quently decided  that  In  cases  of  this  kind 
there  most  be  a  showing  in  the  record  proper, 
and  allonde  tbe  bill  of  exceptlom^  itaelf,  to 
the  effect  that  time  bas  been  granted  to  file 
tbe  bill  of  ezeqitlou,  and  It  mnst  appear  that 
BDch  btU  was  filed  within  tbe  time  limit 
granted  tlie  conrt  P^perdlne  t.  Hymea, 
92  Uo.  App.  464;  Lncas  t.  Hofl,  92  Ma  App. 
369;  Jordan  t.  CL  &  A.  Ry.  Oo^  92  Ma  App. 
81;  WUHams  t.  Harris  (Mo.  App.)  85  a  W. 
643;  Blckette  t.  Hut,  150  Mtf.  04.  SI  a  W. 
825;  St  Charles  t.  memar.  174  Mo.  122.  73 
8.  W.  400 ;  Western  Stor^  Co.  t.  Cllasner, 
190  Ma  420,  02  a  W.  237;  Walser  T.  Wear, 
128  Ma  052,  81  a  W.  87:  State  T.  Harris. 
121  Mo.  445,  26  a  W.  558.  AU  of  tbe  author- 
ities hold  that  tile  statement  contained  In  the 
bill  of  exceptions  Itself,  to  flw  effect  that  the 
bill  is  fited  in  dne  tlme^  eta,  is  bunfflclent; 
tor  the  reason  that  the  bin  cannot  be  permit- 
ted to  prove  Itself.  We  muat,  therefore,  bold 
that  the  redtal  In  tiie  bill  of  exceptions  In 
this  cas^  to  tbe  effeS  that  the  time  had  beoi 
extended  for  ito  flUnf,  was  insnffident  to  sup- 
ply the  reeoT6  in  that  respect  Western  Stor- 
age Co.  T.  Olasner,  150  Ma  428,  V2  8.  W.  2S7 ; 
Walser  t.  WeairaS  Ma  6Ki,  81  8.  W.  87; 
81  Cbatim  V.  Deemar,  174  Ma  12%  78  a  W. 
469;  Rlcketto  Hart  IfiO  Ma  64,  61  8.  W. 
825;  I«w8on  t.  Mills,  ISO  Mo.  428,  61  a.W. 
878;  Williams  v.  Harris  (Mo.  App.)  83  S.  W. 
643;  Jordan  t.  C.  &  A.  Ry.  Co.,  92  Ma  App. 
81;  Lucas  v.  Huff,  92  Ma  App.  309. 

This  being  the  adjudicated  law  on  tbe  sub- 
ject the  bill  of  exceptions  muat  be  stricken 
tnm  tbe  record ;  and,  as  there  is  no  bill  be- 
tore  US  presenting  the  evidence  and  matters 
of  exception  bad  upcm  the  trial,  there  Is  notbr 
log  to  be  reviewed  by  this  conrt  other  than 
the  record  proper.   liucas  v.  Huff,  92  Mo. 

809;  P^podine  T.  Bymes,  92  Mo. 
App.  464;  Lawaon  t.  MUls,  160  Mo.  428,  51 
a  W.  678;  Walser  t.  Wear,  128  Mo.  652,  31 
8.  W.  87 ;  Bulla-  County  v.  Graddy.  152  Ma 
441, 64  a  W.  2ia  niere  are  no  assignments 


in  appellant's  brief  leveled  against  the  rec- 
ord proper  In  this  case.  The  only  reasons 
which  he  nieces  for  reversal  of  the  jndgmttit 
are  matters  of  exertion  contained  In  the  bill 
which  has  been  stricken  from  the  flies,  and 
they  are  no  longer  before  us  for  observation. 
It  afllrmatlvely  appearing  on  the  record  that- 
tbe  bin  of  exceptions  in  this  case  was  filed 
out  of  time  and  without  authority.  It  should 
be  treated  as  cqnivalent  to  the  filing  of  no  bill 
at  all,  and  thereupon  respondent  is  entitled 
to  an  affirmance  of  the  Judgment  Jordan  t. 
O.  ft  A.  Ry.  Co.,  92  Mo.  App.  SI. 

The  Judgment  of  the  trial  court  la  therefm 
affirmed.  All  concur. 


STANDARD  MPG.  CO.  T.  HUDSON. 
(St  Lonis  Court  of  Appeals.    Miisoarl.  June 

19,  1905.) 

1.  CONTBACrS— BXKCDTION   —  WBITUTO— PA- 
BOL  TeBUS— PBEaUMFTIONS, 

Where  parties  executed  a  written  contract, 
the  contract  would  be  concIusiTely  presumed  to 
contain  all  of  the  terms,  and  constitate  a  waiv- 
er of  all  matters  discussed  not  included  therein. 

2.  Saue— Invalidating  Whiting — Pabol  Ev- 
idence. 

Where  d^endant  sisned  a  written  contract 
to  purchase  certain  goods,  he  would  be  conclu- 
sively presumed  to  know  the  contents  of  the 
writing,  and  could  not  show  that  he  did  not 
read  It  and  agree  to  all  Its  terms. 

8.  SaHE — BviDENf^E— DUFLIOAllte. 

Where  defendant  signed  an  original  con- 
tract for  tbe  purchase  of  goods,  the  fact  that  a 
purported  duplicate  of  the  contract  offered  in 
evidence  was  not  the  same  as  the  original  did 
not  affect  his  liability. 
4.  Samb—Bcbden  of  Pboov. 

On  an  issue  of  non  est  factum,  tbe  burden 
of  proof  Is  on  defendant  to  show  by  a  prepond- 
erance of  the  evidence  that  he  did  not  execute 
the  contract  saed  on. 
6.  ApfbaI/— Revikw. 

Where  there  was  sabstaotlal  evidence  In 
the  record  to  support  a  finding  in  favor  of  de- 
fendant on  an  issue  of  non  est  factum,  such 
findiog  will  not  be  set  aside  on  appeal,  unless  it 
cle&rl7  appeared  from  the  reoord  that  the  find- 
ing was  arbitrary,  or  the  result  of  paaeion,  prej- 
udice, or  misconduct. 

Appeal  from  Circuit  Couz^  Batiry  County; 
Henry  C  Pepper,  Judge. 

Action'  tbe  Standard  Manufatftnrlng 
Company  against  Joseph  Hudson.  From  a 
Judgment  in  favor  c£  defendant,  plaintiff  ap- 
peals. Affirmed. 

This  action  is  oi  a  contract  for  llie  price 
of  goods  sold  and  delivered.  The  defend- 
ant, a  merchant  at  Gassville.  purchased 
from  plaintiff,  an  Illinois  corporation, 
through  its  traveling  salesman,  a  qnantlty 
of  flavoring  extracts,  perfumes,  and  toilet 
articles,  etc.,  for  which  he  signed  a  written 
contract  agreeli^  to  pay  therefor  $173  in 
four  equal  installmenta,  two.  four,  six,  and 
eight  montiis  after  date.  There  were  a 
number  of  provisions  In  said  written  con- 
tract whereby  a  showcase  was  to  be  famish- 
ed and  detwdant  was  required  to  keep  the 
goods  constantly  on  display.  Certain  proflto 
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were  guarantied  to  defendant,  etc^  and  cer- 
tain Invitation  cards  were  to  be  famished 
him  and  be  mailed  ont  to  lila  ciutomerB.  Up- 
OD  tbe  cmtomer  retamlng  said  card  to 
him,  he  would  redeem  the  same  by  giTlng 
eaeh  hold«  thereof  25  catts'  worth  of  the 
fiooda  of  plalntUfa  manofactnre  free  of 
charge.  This  was  a  means  of  advertising 
at  plalDtllTs  expense.  There  were  other 
provisions,  all  ot  which,  with  thoee  last  men- 
tioned, are  Immaterial  here,  however,  and 
will  not  be  fnrtbor  noticed.  The  day  tbe  In- 
voice came  to  hand,  defendant  wrote  ptain- 
tur  that  he  had  recelTed  the  Invoice,  bnt  ttiat 
It  was  not  according  to  contract  and  declin- 
ing to  accept  the  goods.  Several  letters  of 
complaint  passed  from  defendant  to  plain- 
tlfC.  Upon  the  iwymeotB  comti«  due  mider 
the  pnvlsloni  of  the  contract  this  suit  was 
Instituted  In  the  circuit  court  at  Barry  oouih 
ty  for  the  price  oC  said  goods. 

Defendant's  answra  admits  that  plaintiff 
shipped  him  the  goods  mentioned,  and  avers 
tbe  affirmative  defense  of  non  est  factum  as 
follows:  "Defendant;  for  answw  to  plain- 
tiff's petition,  says  that  he  did  not  sign  or 
deliver  to  plaintiff  the  contract  filed  with 
plaintiff's  petition,  nor  any  contract  of  which 
the  same  is  a  copy."  This  answer  Is  ri- 
fled 1^  the  oaa  of  defendant  The  issue 
thus  made  up,  a  Jury  being  waived,  was  tried 
by  the  Judge.  Plalntifl  Introduced  the  con- 
tract and  admission  contained  in  defeodanf  s 
answer,  admitting  that  tbe  goods  had  been 
shipped  by  plaintiff  to  him.  ThneiOKm  the 
-defendant  was  put  upon  the  stand.  He  a- 
amined  the  contract  and  swore  that  It  was 
signed  1^  him.  Thereupon  the  plaintiff  rest- 
ed. To  sustain  the  Issues  of  mm  est  factum 
on  his  part,  defendant  testlfled  in  substance 
that  he  was  called  uptm  1^  plalntUFs  agent; 
that  be  and  the  agent  had  some  conversation 
■about  tbe  matter,  and  the  agent  made  the 
<dianges  In  the  printed  taxm  as  to  six  pay- 
ments, instead  of  four,  as  cwitended  for  by 
dtfendant,  in  his  presence;  fiiat  he  saw  the 
changes  made  therein,  and  that  they  were 
made  wheu  he  signed  tiie  ccmtract  and  that 
the  contract  now  appears  without  sndi  chan- 
ges In  it  Witness  Bayless  also  awore  that  he 
saw  the  agent  writing  on  ttie  contract  Just 
before  defendant  signed  it  Dtfendant  tes- 
tlfled that  the  contract  was  read  to  him  by 
tbe  agent  with  its  changes  and  a  so-called 
-duplicate.  Anyway  a  copj  ot  the  printed 
ccmtract  with  the  changes  in  it  as  contoided 
tcx  by  dtfendant  was  delivered  ta  him  by 
the  agent  at  the  time,  nils  so-called  dupU- 
><!ate  was  Introduced  In  evidence  and  com- 
pared in  the  trial  court  and  was  as  testlfled 
to  by  defendant  The  defendant  testlfled 
positively  that  while  he  was  unable  to  say 
how  the  contract  had  been  changed,  he  had 
not  signed  it  as  it  now  sppeared.  "Q.  Yon 
-did  not  see  whetho:  your  duplicate  and  this 
was  Just  alike?  A.  They  were  Just  the 
same.  Q.  Ton  couldn't  say  th^  bad  been 
any  dianges  In  this  that  yon  can  discovor 


from  reading  Itf  A.  Ton  cant  get  me  to 
say  that  I  wouldn't  say  that  for  the  world. 
It  had  titmn  changes  In  It  It  was  there  whu 
I  signed  it  Q.  Will  you  swear  those  winds 
In  this  duidlcate  wen  ia  this  when  yon  sign- 
ed it?  A.  Tea,  sir;  was  there,  but  was 
changed.  It  was  an  exact  duplicate  ot  tbe 
one  I  have  got  Q.  How  do  you  know  It 
If  you  didn't  read  ItT  A.  It  was  changed 
there- before  my  eyes.  Q.  IMdn't  yon  say 
you  never  read  anything  on  It  hut  relied 
on  the  reading  of  tbe  ^gent?  A.  Tea,  sir; 
I  say  that  time  I  didn't  read  It  He  chang- 
ed it  before  I  signed  It  I  wooMn't  sign  It 
befbre  he  changed  it  *  *  *  A.  Tes,  sir; 
when  he  put  that  in  there,  he  handed  It  right 
to  me,  and  he  had  hold  of  it  whoi  I  signed  It 
He  was  very  careful  *  *  *  A.  I  know 
he  changed  it  Q.  Ton  say. yon  did  not  see 
any  indicatlbns  ot  any  dianges?  A.  A  man 
can  know  some  things,  and  I  know  he  chan- 
ged that  contract  before  I  signed  It  Then  I 
put  my  name  to  It  and  ttun  he  gave  me  a 
duplicate,  and  tbea  got  oat  q^ck."  Noth- 
ing In  evidence  shows  whether  the  contract 
was  filled  oat  In  Ink  or  pencil,  except  tiiat 
it  was  signed  In  Indelible  pencU. 

Tbe  original  contract  upon  which  soft  was 
brought  and  which  was  Introdnoed  In  ert- 
dence  at  the  trial,  failed  to  show  any  ot  the 
changes  therein  as  testified  to  by  defendant; 
that  IS)  It  aroears  to  have  been  the  orlglnai 
printed  form  as  printed  by  the  company, 
without  any  of  the  intOjUneatlons  which  de- 
foidant  insists  wws  nnae  Humin  bebm  be 
affixed  his  signature  thereto.  If  tills  Is  trn^ 
tbea  the  contract  sued  upon  is  not  the  same 
contract  he  signed.  Both  the  original  con- 
tract and  the  copy  thereof  fDrnished  de- 
fendant by  the  agoit  at  tbe  time  were  btf  c»e 
the  trial  court  In  evidence,  and  subject  to 
examination  and  comparison  for  alterations 
erasure^  It  any  had  hem  made  thoeln. 
A  peremptCKjr  instmctkm  to  find  for  plaintiff 
was  reused,  and  five  declarations  of  law 
given.  whU9i  wlU  be  hesafter  noticed.  Tbe 
trial  court  found  the  Inues  for  tbo  defend- 
ant Plalntifl  appeals  to  tills  court  and  in- 
sists that  inasmudi  as  defmidant  admitted 
signing  the  contract  and  fMled  to  point  out 
any  interlineations  or  erasures  therein,  be 
failed  to  sustain  his  detense  of  non  est  fae- 
tam,  and  thezefne  the  finding  of  tbie  court 
was  error. 

Peel  &  Sizw  and  Davis  &  Steele,  for  Kpo^- 
lant  George  ft  Landls,  for  re^mndent 

NOBTONI.  J.  (after  stating  the  fnrt^. 
The  following  dedaratloiis  of  law  were  gtr- 
en  by  the  court:  "(a)  The  court  declares  the 
law  to  be  that  all  statemoita,  oondltlooa,  and 
understandings  (tf  tbie  parlies,  at  flie  time  of 
executii^  the  contract  sued  on  or  discussed 
prior  thereto,  Inclnding  the  purported  do- 
plicate  Introduced  in  evidence  different  from 
the  contract  signed  by  defendant  are  con- 
cloalv^  prcMumed  to  have  been  abandoned 
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by  the  parties;  and  the  <xm tract  signed  by 
the  (Pendant  Is  oooclnslyely  premuned  to 
flODtsfn  all  Out  tin  minds  of  the  parttea 
agreed  npoo.  Qt)  Tbe  eonrt,  sitting  u  a  jury, 
dBdarea  tbe  law  to  be  Oiat  the  defendant  Is 
amdoelTely  presumed  to  know  tbe  oratents 
of  the  contract  which  be  signed,  and  be  will 
not  be  permitted  to  ahow  that  be  did  not  read 
it  ind  agree  to  all  of  its  terms,  and  bis  fall- 
nre  to  read  it  does  not  alter  or  change  his  lia- 
bility under  said  contract  (c)  The  court  de- 
dans the  law  to  be  that  srai  though  the 
coort  may  believe,  from  the  evidence,  Hut 
tbe  purported  duplicate  of  tbe  contract  of- 
fered in  erldenoe  by  the  defendant  may  not 
be  the  same,  or  may  be  different  from  the 
original  sued  on,  yet  if  tbe  one  signed  by  the 
dtfendant  has  not  been  changed  since  sign- 
ing 1^  thm  flist  fact  would  not  alter  or  In- 
TtUdate  tbe  one  be  did  sign,  and  tbe  Issues 
most  be  flir  flw  plaintiff.  «Q  Thb  court;  sit- 
ting as  a  Jniy,  declares  the  law  to  be  that 
a  party  la  bonn^to  know  Un  eonteats  of  a 
writing  Blsned  by  him,  anfl  If  be  signed  Oio 
-lame  without  reading  It  or  relying  upon 
the  rcq?resentatl(uia  of  a  strange,  lie  is  never- 
theless  bound  by  the  contract,  and  cannot 
testify  as  to  his  understanding  of  tbe  con- 
tract dlfEerent  from  tbe  plain  language  of 
the  writing.  He  is  bound  by  his  agreetnent 
deliberate  entered  into."  These  instruc- 
tlHs  correctly  declared  tbe  law  of  tbe  case, 
aa  has  been  settled  by  formw  adjudications 
in  this  atat&  See  Grim  r.  Orim,  102  Mo.  044, 
63a.W.  488;ML.B.A.602.85Am.8t  Bep. 
821;  Kallerman  t.  Railway,  186  Mo.  177,  84 
S.  W.  41.  87  S.  W.  828;  Mateer  t.  Railway, 
108  Mou  saa  le  S.  W.  889:  O'Bryan  t.  Kln- 
n^,  74  Ma  125;  Snider  v.  Adams  Ibqwess 
CcL,  08  Mo.  876;  Jfdmston  t.  Cot.  Mut  Ins. 
Co^  OS  Mol  App.  6Sa 

The  court  also  declared  tiie  law  as  followB: 
"Tbe  oonrt  declares  tbe  law  to  be  that  the 
bnrdeo  of  proof  Is  iqxm  tlie  defouJant  to 
■how  by  a  preponderance  ot  the  erldence  that 
he  did  Dot  sign  tbe  contract  sued  on,  and 
onleas  hs  has  shown  1^  a  prqiKOMleranoe  of 
tbe  testimony  tbe  finding  should  be  for  tbe 
plaintlfL*'  TUm  is  a  correct  declaration  ot 
ttie  law  on  the  subject,  and  put  ttie  burden 
of  proof  upon  tbe  naptaSeat  to  Bhow  by  a 
pepoDderance  of  tbe  evidence  that  he  had 
not  signed  the  contract  as  it  then  appeared, 
and  tlwrefore  It  was  not  bis  deed.  The 
lestdt  i%  if  there  is  substantial  erldeaice  in 
tbe  record  to  support  the  finding  of  the  trial 
court,  we  are  not  authorized  to  Intorfere 
1hers1rltt^  unless  it  appears  clearly  from  the 
record  tiMt  Oe  Ttfdict  is  arbitrary,  w  the 
result  ol  passion,  prejudice,  or  misconduct; 
and  there  is  no  suggestion  to  this  effect  in 
the  cssa  Woodard  v.  Oooney  (Mo.  App.)  85 
8.  W.  088k  U)d  cases  dted  therein.  See,  also, 
Wfeber  T.  Amer.  Gen.  Ins.  Co.,  85  Mo.  App. 
321;  Blanton  t.  Dold,  109  Mo.  64,  18  8.  W. 
1149;  Holt  T.  Jcrtmson,  60  Mo.  Av^  878; 
Sway»  T.  Bride;  84  Mo.  App.  414. 

There  was  substantial  evidence  before  the 


trial  court  to  support  ttie  finding.  Tlie  re- 
Vondent  was  positive  Oiat  he  had  caused 
owtaln  interUneatUms  to  be  made  in  the  con- 
tract b^ore  he  signed  it,  and  that  after  the 
changes  were  made  tbe  contract  was  the 
same  as  tbe  purp<«ted  copy  tbe  agent  fur- 
nished him.  The  mere  fact  that  respondent 
testified  at  the  trial  that  he  could  not  th«i 
dlscoTcr  any  signs  of  interllneatlotts  or  as- 
sures wonld  not  justify  this  oonrt  in  setting 
up  its  Judgment  against  that  of  the  learned 
trial  judge,  who  saw  and  heard  the  witnesses 
and  had  an  opportnnl^  to  form  an  intelligeait 
opinion  of  thdr  credibility  and  the  truth  of 
tlielr  statemoits;  for  reeponduit  Insisted  in 
his  testimony  that  he  knew  the  contract  had 
been  chained,  even  though  he  could  not  point 
out  tbe  physical  evidaoe  thereof  on  the 
paper  itself,  and  in  this  connection  we  must 
remmuber  that  the  trial  court  bad  the  orig- 
inal coitract  and  purported  duplicate  bef«e 
It;  wha«  it  could  ocnnpare  the  two,  and 
could,  and  no  doubt  did,  examine  closely 
(with  the  aid  of  a  glass,  if  need  be)  for  evl- 
doice  of  prior  interlineations  and  erasures 
thereof;  and  that  the  court  took  into  account 
the  physical  a[^>earance  of  the  contract,  along 
wltli  the  testimony  of  reqHmdait,  when  form- 
ing ite  judgment  as  to  whetW  or  not  the 
contract  had  been  chan^M,  and  accordingly 
found  it  to  have  bew  changed,  and  tb»efore 
not  respondent's  deed. 

Finding  no  error  in  tlie  record,  tlie  judg- 
ment must  be  affirmed.  It  Is  so  ordaed.  All 
concur. 


ZEIOENBOTER  v.  CHARLBS  QOBTZ 
LIME  &  CEMENT  CO. 
(St  Loois  Oonrt  of  Appeals.   Missouri.  June 
19^  190&) 

1.  Mavrb  and  Bbbtakt  —  Sams  Puob  to 
WOBE— DuTT  or  Mastsb. 

A  master  Is  onl^  required  to  exerdse  rea- 
sonable care  to  provide  as  safe  a  place  for  the 
performance  of  the  services  by  a  servant  aa  the 
character  of  the  woA  to  be  done  will  pwmit, 
and  la  not  bound  to  famish  a  safe  place,  where 
tbe  danger  Is  t«nporary  or  arises  from  the  haz- 
ard and  progress  of  the  work  Itself. 

[Ed.  Note.— For  case*  In  point,  see  vot  84, 
Cent.  Dig.  Master  and  Servant,  U  178, 179.] 

2.  Sams. 

Where  plaintiff  was  employed  to  work  In  a 
Quarry,  and  knew  of  the  danger  from  falling 
rocks  on  the  setting  off  of  blasts,  and,  on  being 
warned,  stepped  into  a  lime  Uln  chimney,  which 
he  knew  was  defective,  and  was  there  struck 
and  injnred  by  a  falling  rock  thrown  ont  by  the 
blast,  defendant  was  not  guilty  of  negligence  in 
foiling  to  provide  him  wiu  a  nfe  place  to  work. 
8.  Same— AsanicEO  Risk. 

Plaintiff,  having  continued  to  work  with 
full  knowledge  of  the  fact  that  falling  stones 
of  various  sizes  were  thrown  out  by  sucn  blasts, 
and  having  voluntarily  sought  safety  in  the 
chimney,  when  by  slight  effort  he  could  have  ob- 
tained adequate  protection  In  other  places,  as* 
Bumed  tbe  risk. 

[Ed.  NotSp^For  eases  In  point,  see  toL  84, 
Cent  Dig.  Master  and  Servant,  I  S88.] 

Appeal  from  Circuit  Court,  Franklin  Ooun* 
ty;  Wm.  A.  Davidson,  Judges 
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Action  by  James  Mitdiell.  reTived  after 
his  death  In  the  name  of  Louis  F.  Zelgen- 
meyer,  bis  administrator,  against  the  Char- 
les Goetz  lime  &  Cement  Company.  From 
a  Jndcment  for  plalntu;  defendant  ap- 
peals. BeTened, 

This  is  an  action  Cor  personal  Injuries; 
a  stone  from  a  blast  having  fallen  npcm 
plalotUTs  head,  whereby  Us  skull  -was 
crashed.  The  plaintiff  was  In  the  employ 
of  the  def«idant  as  a  laborer  at  its  quarry. 
The  defendant  a  corporation,  owns  and 
maltttataiB  a  stone  quarry  in  Franklin  coun- 
ty. Tbe  plaintiffs  testlmmiy  idiows  the  fol- 
lowing facts,  which  are  not  controrerted 
the  defraidant: 

Plaintifl  resided  miles  from  the  qnar- 
ry,  and  In  the  year  18dS  or  1804  had  wwked 
in  tbe  quarry,  and  was  fhmlllar  with  the 
work  and  Its  risks.  In  tbe  latter  iHut  of 
Mareb,  1902,  he  again  emplt^ed  himself  to 
defendant  as  a  laborer.  His  business  was 
ttiat  of  a  teamster,  hauling  wood  to  tbe  fur- 
naces of  tbe  kilns,  and  hauUng  stone  Into 
tbe  kiln.  The  site  of  the  quarry  is  well 
elevated  on  a  high  bluff  on  the  south  ^de  of 
the  Missouri  river.  The  Frisco  Railway  runs 
along  at  the  foot  of  the  bluff,  and  betvraen 
tbe  plant  and  fbe  river.  D^wdantfs  kiln 
was  built  between  the  railway  track  and 
the  bluff.  A  bridge  about  14  feet  wide  was 
built  over  tbe  roof  of  the  kiln  and  connected 
with  the  bluff.  A  very  large  smokestack  from 
the  kiln,  as  much  as  10  feet  in  diameter, 
protmded  above  Uila  bridge.  It  was  tbe 
duty  of  the  plaintiff  to  load  his  cart  with 
stone  In  the  quarry,  and  drive  therewith 
down  the  bill  onto  tbe  bridge  immediate 
over  tbe  kiln,  and  dump  or  unload  tbe  stone 
Into  this  huge  snuftestadc  through  two  large 
doors  provided  In  the  side  of  this  smoke- 
stack. The  stone  would  thus  fall  into  the 
kiln.  The  stone  In  the  quarry  vras  raised 
by  blasts  with  large  quantities  of  eacploslves, 
as  Is  usual  in  quarries.  There  were  two 
kinds  of  blasts,  known  to  plaintiff  and  oth- 
ers who  worked  there— the  squib  shots, 
which  were  small  blasts,  and  the  block  shots, 
which  were  very  large  and  heavy  blasts,  in 
which  were  used  from  10  to  15  2^poand 
cans  of  powder  each. ,  Tbe  duties  of  plain- 
tiff brought  him  constantly  In  and  out  of 
the  quany,  where  he  loaded  bis  cart  vrith 
tbe  stone,  and  he  always  knew  about  the 
blasts,  when  a  blast  was  being  prepared, 
and  about  when  It  vrould  be  discharged. 
After  a  blast  was  prepared,  but  before  It 
was  discharged,  defendant  had  some  one 
of  Its  employes,  with  a  loud  vofce^  go  out 
of  the  quarry  and  give  several  whoops  at 
Intervals,  wblch  was  a  warning  signal  to 
tbe  employes  that  a  blast  was  about  to  be 
fired.  It  was  the  duty,  then,  of  all  the  meh 
to  seek  shelter  from  the  flying  stones.  The 
IWDtection  for  those  who  worked  In  the 
quarry  was  usually  a  shelter  in  the  bluff, 
whlcSi  existed  by  virtue  of  an  overhanging 
rock   It  would  accommodate  60  men,  and 


there  were  not  one-half  that  numbw  to  use 
it  It  was  perfectly  safe.  At  least,  no  fly- 
ing stone  from  blasts  bad  ever  gotten  In 
Uiere.  Plaintiff  usually  unloaded  bis  cart 
fHL  tbe  bridge  at  tbe  smiAestadk  and  thok 
erawled  under  tbe  cart  for  protecttim.  At 
other  times,  be  striped  Inside  of  the  smiAe- 
stack  for  abater  from  the  falling  stonps 
which  resulted  from  the  blasts.  On  the  day 
of  the  Injury,  July  18,  1902,  after  plaintiff 
had  been  in  this  second  employment  for 
more  than  three  months,  a  block  shot  of 
14  cans  of  powder  was  aboot  to  be  fired. 
One  Shelton  gave  the  usual  wamliv*  Plain- 
tiff knew  of  the  preparation  tar  tiie  shot, 
heard  and  understood,  and  acted  uptm  the 
warning  by  stepping  inside  of  the  smoke- 
stack, tbe  topmost  Joint  of  which  tapered 
from  its  10-foot  base,  leaving  a  reasonable 
oatlet  for  the  smoke  when  the  kiln  was  in 
blast  This  topmost  tapering  Joint  con- 
stituted a  kind  of  roof  ova  the  very  la^ 
lower  portion  of  the  smokestack.  Tbe  top- 
most portion  of  tbe  smokestack,  the  roof  por- 
tion thweof,  was  of  sheet  iron,  and  not  of 
very  strong  material,  and  on  tbe  side  next 
to  the  quarry  a  portion  tb^eof  bad  broken 
loose  from  the  rivets,  thus  leaving  a  hole 
through  which  falling  stone  could  pass.  Of 
this  plaintiff  admitted  having  full  knowl- 
edge, having  seen  it  before.  Uptm  the  flr^ 
Ing  off  tbe  blast  or  shot  In  question,  a  stone 
fell  through  this  bole  in  the  chimney  por- 
tion or  top  of  the  smokestack,  striking  plain- 
tiff on  tbe  head,  thereby  crushing  bl>  skull 
into  his  brain,  Inflicting  a  severe^  pmnanent, 
and  painful  injury.  PlaintllE,  In  his  testi- 
mony, stated  he  m^ht  have  gone  Into  the 
bluff  and  have  been  sate,  where  the  men 
trom  the  quarry  were;  but  It  was  SCO  or  400 
yards  out  of  his  way  to  have  dme  so,  or 
be  might  have  driven  bis  cart  and  horse  to 
the  bam,  by  opening  gates  and  going  to 
some  trouble,  and  have  been  safe  there; 
but  he  bad  always  sheltered  on  the  bridge, 
either  undw  tbe  cart  or  in  the  smokestack. 
Plaintiff  was  wholly  familiar  with  the  work. 
He  testified  that  be  bad  wwked  at  everything 
about  the  quarry  except  drilling,  also  that 
there  yrere  often  rocks  thrown  trom  tbe 
quarry  onto  tbe  bridge  where  he  took  shel- 
ter, but  not  very  large  ones.  He  tartbee 
tesUfled  as  follows:  '*Q.  To  what  extent 
if  any,  was  rock  thrown  by  blasts  from  the 
quarry  past  the  kiln  and  out  into  the  rlvw? 
A.  Well,  I  have  seen  It  go  100  yards  out  in 
the  river  from  block  shot  Q.  What  kintf 
of  rocks?  A.  Well,  rocks  that  weighed  from 
one  to  three  pounds,  dep«idlng  on  the  sdse 
of  the  shot  Q.  What  do  yon  know  about 
It  throwing  rocA  across  flie  river?  A.  Wtil, 
recently,  I  do  not  know.  Q.  Well,  how  tar 
do  you  know  of  It  throwing  the  rock  In 
tbe  river?  A.  It  has  gone  as  far  as  800 
yards  that  I  know.  •  •  •  Q.  What  did 
yon  say  were  flie  sizes  of  the  rock  tiiat  fell 
there  at  the  bridge?  A.  Wdl,  from  tbe  else 
of  yooc  fist  down."    He  further  testified 
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tbat  ndther  the  foreman  nor  any  one  rep- 
nsentlng  the  company  bad  ever  ordered  him 
at  taggeeted  to  Mm  that  he  take  refnge  on 
ot  atioot  the  bridge,  but  that  such  had  al- 
ways beoi  his  custom,  and  the  foronan 
knew  It  All  of  the  eTldence  goes  to  show 
tbat  plaintiff  or  none  of  the  employes  were 
reqnired  or  eipected  to  proceed  with  their 
irork  while  blasts  were  being  fired  or  stonea 
filling  therefrom,  and  tbat  the  warning  was 
given  for  no  other  purpose  than  to  cause 
tbem  to  suspend  (q;>eratlonB  and  seek  shelter 
doling  that  time. 

The  petition  was  In  two  counts.  The  first 
count  pleaded  the  principal  facts  as  hvxe- 
InaboTe  set  out  and  predicated  a  right  of 
recov«y  upon  the  alleged  n^llgence  of  de- 
fendant in  falling  to  provide  plalntilT  with 
a  safe  place  to  work.  The  second  count 
stated  the  same  fiicta,  and  predicated  the 
rl^t  of  recovery  upon  the  alleged  negli- 
gence ot  defendant  In  loading  and  explod- 
ing an  extraordinary  blast.  On  the  trial, 
Ihe  evidence  abowed  that  the  blast  was  not 
extrawdlnary.  The  verdict  on  the  second 
count;  Uiwefore^  was  for  the  defendant,  and 
on  the  first  count  the  Jury  retnined  a  ver- 
dict for  plaintiff  In  the  sum  of  $1,800.  De- 
fendant appeals  to  this  court  and  Insists 
that  tb6  court  erred  in  submitting'  the  case 
to  the  Jury  for  tbe  reason  that  the  plain- 
tiff assumed  the  risk,  and  that  baring  chos- 
en his  own  place  of  refuge,  his  going  into 
the  emokeatack,  with  a  hole  therein  im- 
mediately over  his  heed  tlirougb  which  fall- 
Ing  nx^B  might  pass  and  inflict  an  Injury, 
as  was  done,  would  preclude  a  recovery  uj^ 
on  tbe  fnnmd  of  contributory  negligence. 
After  jDdgment  plaintiff  departed  this  life. 
Tbe  case  now  stands  revived  in  the  name 
of  his  administrator.  There  are  several  er^ 
ron  In  tbe  instructions  given  and  refused. 
It  will  be  unnecessary  f  or  ns  to  notice  but 
one,  as  the  view  we  take  of  this  case  will 
preclude  any  reoovarf  • 

McKeigban  A  Watts,  for  appellant  James 
Booth  and  J.  W.  Booth,  for  respondent 

NORTONI,  J.  (after  stating  the  facts). 
Tbe  finding  of  the  Jury  for  the  appellant  on 
the  second  count  of  the  petition,  as  above 
stated,  eliminated  from  the  case  the  charge 
of  negligence  in  exploding  an  extraordinary 
blast  and  the  finding  for  the  respondent 
upon  the  first  count  of  the  petition  affirm- 
ed tbat  appellant  was  negligent  in  falling  to 
provide  respond«it  with  a  reasonably  safe 
place  In  which  to  carry  on  his  work,  so 
that  as  tbe  case  stands  before  us,  tbe  recov- 
ery Is  predicated  upon  the  failure  to  furnish 
a  safe  place  to  work.  The  question  of  safe 
place  Is  the  only  questiou  with  which  we 
are  called  iqion  to  deal.  The  question  pre- 
aeateH  tm  our  decision  Is,  granting  all  the 
facts  to  be  true  as  stated,  does  the  law  re- 
quire appellant  to  furnish  a  place  at  all 
times  reasonably  safe  to  Ita  swvants  who 


are  conducting  business  for  It  the  very  na- 
tnre  of  which  business  renders  the  place 
temporarily  unsafe  at  times?  The  law  does 
not  require  tbe  nmster  to  furnish  an  abso- 
lutely safe  place  in  every  Instance  for  the 
servant  to  work,  for  the  reason  that  the 
law  recognizes  that  such  requirement  would 
be  unreasonable  on  Its  part  And  Impossible 
of  fulfillment  on  the  emplt^er's  part  In  view 
of  the  fact  tbat  there  are  many  undertak- 
ings and  employments  which  are  dangerous 
within  thems^ves,  and  about  the  conduct 
of  which  no  absolutely  safe  and  secure  place 
could  be  furnished.  Therefore  the  obliga- 
tion whlcb  tbe  law  places  upcm  the  master 
is  to  some  extent  a  relative  obligation,  and 
only  requires  him  to  exerdae  reasonable  care 
to  provide  as  safe  a  place  for  tbe  perform- 
ance of  tbe  swvlces  as  the  diaracto'  of  tbe 
work  to  be  done  will  permit,  or,  in  other 
words,  the  law  requires  tbe  master  to  fur- 
nish bis  sorant  a  suitable  place  to  do  bis 
work,  where  by  ttw  exerdae  of  ordinary  care 
on  his  part  he  may  perfwm  bis  work  with 
safety,  or  subject  only  to  such  heaards  as 
are  necessarily  incident  to  the  employment 
Bradley  v.  Railway  Co.,  138  Mo.  293.  89  8. 
W.  763;  Sullivan  v.  India  Mfg.  Oo.,  118 
Mass.  896;  O'GonneU  Olark  (Sup.)  48  N. 
X.  Supp.  74-78;  Pugler  v.  Botbe,  U7  Mo. 

22  S.  W.  1118;  Llvengood  v.  Joplln,  etc., 
I/.  &  Z.  Co.,  178  Mo.  229,  77  S.  W.  1077j  20 
Am.  &  Eng.  Ency.  Law  (2d  Ed.)  66-67. 

To  follow  the  question  etUl  further,  we 
find  the  rule  of  safe  place  is  not  applicable 
to  every  state  of  facta,  nor  is  the  principle 
of  safe  place  p^tlnent  in  every  case  tbat 
may  arise  out  of  the  multiplicity  of  employ- 
ments and  diversity  of  risks  encountered.  It 
has  one  well-defined  and  tlioroughly  estab- 
lished ai:ceptlon.  It  Is  tttat  tbe  mastw  is 
not  required  to  furnish  his  servant  a  aafe 
place  In  which  to  work,  where  tbe  danger 
is  temporary  oily,  and  when  It  arises  from 
the  hazard  and  progress  of  ttie  work  Itself, 
and  is  known  to  the  servant  Davia  v.  Min- 
ing CJo.,  U7  Fed.  122-124,  64  C.  C.  A.  636; 
Bradley  v.  Railway  Oo..  138  Ho.  293,  89  & 
W.  763;  O'GonneU  v.  CUirk  (Sup.)  48  N.  T. 
Supp.  74r-76;  Armour  v.  Bahn.  Ill  U.  S. 
313-318,  4  Sup.  Ot  488»  28  L.  Bd.  440;  Fin- 
alyson  v.  Utlca  Mln.,  etc..  Co.,  67  Fed.  607» 
14  0.  O.  A.  ^2-404;  Durst  v.  Carnegie  Steel 
Oo.,  173  Pa.  162-166,  88  AU.  1102;  Whltta- 
ker  V.  Bent,  167  Mass.  686-689.  46  N.  B. 
121:  Meehan  v.  Speirs  Mfg.  Co.,  172  Mass. 
875,  62  N.  B.  618;  Browne  v.  King,  100  Fed. 
661.  40  O.  0.  A.  646;  Anderson  v.  Mln.  Co. 
(Utah)  60  Pac.  815;  Railway  Go.  v.  Jackson.' 
66  Fed.  48,  12  O.  G.  A.  007;  Uvengood  v. 
Joplln,  etc.,  L.  ft  Z.  Co.,  179  Mo.  229,  77  & 
W.  1077;  20  Am.  &  Eng.  Ency.  Law  (2d  Ed.) 
67;  City  of  Minneapolis  v.  ijintiin,  53  Fed. 
625,  7  C.  C.  A.  844;  Kennedy  v.  Grace,  etc., 
Co.  (0.  O.)  92  Fed.  116;  Petaja  v.  Aurora 
Iron  Mln.  Oo.,  106  MIcb.  468,  64  N.  W.  835,  66 
N.  W.  951,  32  L.  R.  A.  485.  68  Am.  St  Rep. 
606;  Belqua  v.  Hoame^  168  Mass.  S41,  4ft 
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N.  E.  838;  Porter  r.  Sliver  Creek,  etc..  Goal 
Co.,  84  WlH.  418,  54  N.  W.  1019;  Clark  v. 
Listen,  54  Ul.  App.  578.  Indeed,  20  Am.  A 
Eng.  Ency.  of  Law  (2d  Ed.)  p.  57,  states  a 
well  formulated  rule  on  tbia  subject  In  the 
following  language:  "If  the  place  Is  unsafe 
because  of  the  nature  ct  the  wort:,  and  a 
servant  suffers  Injury  In  consequence  thereof, 
he  cannot  hold  the  master  liable,  provided  rea- 
sonable precaations  were  taken  by  the  mat- 
ter to  avoid  Injury.  The  risk  of  Injury  from 
such  cause  is  one  of  the  risks  assumed  by 
the  servant"  It  seems  that  this  rule  Is 
conclusive  of  the  case  at  bar.  Here  the  In- 
Jury  which  befell  the  respondent  came  upon 
him  from  a  falling  stone  resultant  ot  a 
blast,  and  was  Incident  of  the  employment. 
It  came  about  from  the  nature  of  the  work 
being  performed  at  the  quarry,  and  the  mas- 
ter, having  given  plaintiff  and  all  others 
employed  warning  thereof  by  causing  one 
of  its  employes  to  sound  the  usual  alarm 
by  whooping,  prior  to  the  exploding  of  the 
blast,  which  was  a  reasonable  precaution 
taken  by  the  master  under  the  drcnmstances 
of  the  case  to  aid  respondent  In  protecting 
himself  from  injury,  the  respondent  Is  cer- 
tainly precluded  from  recovery  thereby. 

What  has  been  said  above  oa  the  question 
of  nonliability  of  the  appellant  for  the  In- 
Jury  lu  this  Instance  is  treated  ot  In  many 
cases  as  arising  by  virtue  of  the  nonappli- 
catlon  of  the  principle  of  safe  place,  because 
the  danger  from  which  the  injury  arose  was 
bnt  a  passing  danger,  t«nporary  In  Its  na- 
ture, and  arose  from  the  prosecution  of  the 
work  Itself.  Upon  the  theory  that  the  prin- 
ciple of  safe  place  does  not  apply  In  such 
cases,  recovery  has  been  denied  In  the  cases 
above  dted.  The  law,  therefore,  did  pot 
require  the  master  to  furnish  a  safe  place 
as  against  such  temporary  dangers,  and  the 
failure  to  provide  such  safe  place  was  not 
negligence  on  its  part.  The  same  result  as 
that  predicated  upon  the  nonappllcation  of 
the  principle  of  safe  place  Is  usually  reached 
in  the  application  of  the  principle  of  as- 
sumption of  the  risk.  That  doctrine  can  be 
applied  to  this  case  with  equal  force  as 
that  last  above  discussed;  for,  upon  entering 
the  employment  at  the  quarry,  respondent 
assumed  the  risks  which  were  ordinarily  In- 
cident to  the  employment  In  which  be  en- 
gaged, and,  in  addition  to  such  risks,  by 
eut«4ng  or  continuing  in  the  employment 
without  complaint,  he  assumed  the  risks  of 
extra  hazards,  the  dangers  of  which  he 
knew  and  understood,  or  the  dangers  of 
which  were  obvious.  Lee  v.  Railway  (Mo. 
App.)  87  S.  W.  12;  Mathlas  t.  K.  C.  Stock- 
yards Co.  (Mo.  Sup.)  84  S.  W.  66;  Dean  v. 
St.  Louis  Woodenware  Co.  <Mo.  App.)  60  S. 
W.  292;  Browning  v.  Kasten,  107  Mo.  App. 
5»,  80  S.  W.  354;  Adolff  v.  Columbia  Pretzel 
&  Baking  Co.,  100  Mo.  App.  199,  73  S.  W. 
321;  Bradley  v.  Railway  Co.,  138  Mo.  293,  39 
S.  W.  763;  Stelnhauser  v.  Spraul.  127  Mo.  541, 
28  S.  W.  620,  30  S.  W.  102;  27  L.  R.  A.  441; 


Eppswtn  T.  Postal  Tel.  Co.,  VSR  Mo.  S46.  SO- 
S.  W.  795.  55  S.  W.  1050;  Fugler  v.  Bothe,  UT 
Ho.  475,  22  S.  W.  1113;  Aldrldge,  Adm*r.  v. 
Midland  Blast  Fum.  Co.,  78  Mo.  66»;  Sul- 
livan V.  India  Mfg.  Co.,  113  Mass.  896.  Ac- 
cording to  the  testimony  of  the  respondent, 
he  knew  full  well  the  resultant  falling  of 
stones  aftor  these  blasts,  and  gave  testi- 
mony to  the  effect  that  such  stones,  as  large 
as  his  fist  and  smaller,  had  fallen  around  his 
place  of  refuge  on  the  bridge  fi«qaently 
theretofore,  and  that  he  bad  seen  them  fail 
from  100  to  300  yards  In  the  river  from 
block  shots.  It  is  a  matter  of  common 
knowledge  that  a  falling  stone  as  large  as 
one's  fist  is  dangerous  in  the  extr^e  and 
liable  to  produce  death  by  striking  apon 
the  head.  Respondent,  then,  had  full  knowl- 
edge of  the  dangers,  and  by  continuing  in 
the  soTlce  thereafter  he  would  be  pre- 
cluded from  recovwy  by  virtue  of  assum- 
ing such  risk  in  continuing  therewith,  with 
full  knowledge  of  its  dangers. 

Bnt,  aside  from  this,  we  are  not  comp^ed 
to  depart  from  the  primary  rule  of  assump- 
tion of  the  risk  to  find  the  law  which  would 
preclude  a  recovery  in  this  case;  fbr  the 
stone  which  inflicted  the  Injury  vpon  re- 
spondent came  as  a  result  of  a  blast  ex- 
ploded Ifa  the  necessary  discharge  of  the 
work  at  the  quarry  and  without  n^ligence 
on  the  master's  part.  We  all  know  that  in 
the  operation  of  stone  quarries  blasts  are 
discharged  for  -the  purpose  of  raising  the 
stone  from  its  stratum,  and  that  aa  a  re- 
sult of  such  explosion,  fragments  of  stone, 
large  and  small,  are  thrown  high  Into  tbe 
air;  that  gravitation  will  bring  them  to  the 
earth  with  such  force  as  Is  liable  to  inflict 
severe  Injury  to  one  In  their  path.  Tbe 
risk  attendant  upon  the  woA  which  is  so 
prosecuted  is  not  an  extra  hazard,  but  Is 
essentially  and  necessarily  an  ordinary  haz- 
ard and  risk  of  the  employment,  and  Is 
therefore  assumed  by  the  servant  Impli- 
cation In  his  contract  of  hire.  The  United 
States  Court  of  Appeals  for  the  Eighth  Cir- 
cuit, In  the  case  of  Browne  t.  King  et  al., 
100  Fed.  561,  40  C.  C.  A.  545,  said:  "In 
entering  the  employment  of  the  defendant 
the  plaintiff  assumed  tbe  ordinary  risks  In- 
cident to  the  employment  engaged  In.  These 
risks  were  such  usual  hazards,  dai^ers,  and 
perils  as  belonged  to  the  peculiar  occupatiou 
of  blasting  rock  with  dynamite.  Including 
the  carelessness  of  tbose  engaged  with  him 
In  the  same  work  and  employment.  Tbe  em- 
ployer was  bound  to  furnish  a  reasonably 
safe  place  and  appliances  with  which  to  do 
the  work.  But  where  the  nature  of  the  busi- 
ness Is  ffitremtiy  dangerous,  and  conditions 
are  necessarily  continually  changing  by  rea- 
son of  placing  and  setting  of  blasts  whov- 
by  dangerous  conditions  arise  continually 
through  the  acto  of  tbe  servant,  without 
tbe  knowledge  of  the  master,  the  employer 
cannot  be  held  responsible  therefor  without 
his  fault,  but  auch  tepipwary  dangeiou*  con- 
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dltioDB  arise  from  tbe  nature  of  the  employ- 
ment, and  are  among  the  natural  and  ordi- 
I1U7  risks  and  hazards  attending  the  em- 
ployment, for  which  the  defendant  Is  not 
liable."  See,  also,  the  following  cases: 
LlTengood  t.  Joplln,  etc.,  L.  ft  Z.  Oo.,  179 
Uo.  228,  77  S.  W.  1077;  Epperson  t.  Postal 
TeL  Co^  155  Mo.  846,  GO  a  W.  796,  66  S.  W. 
lOBO;  Bradley  t.  RaUway  Ca,  138  Mo.  293, 
39  S.  W.  763;  Fogler  t.  Bothe.  H7  Mo.  475, 
22  8.  W.  1113;  Stelnhanser  t.  Bpraul,  127 
Mo.  541,  28  S.  W.  620,  80  S.  W.  102,  27  L. 
B.  A.  441;  Junior  T.  ESec.  Co.,  127  Mo.  78, 
29  8.  W.  868;  Aldridge  t.  Midland  BUst 
Fam.  Co..  78  Mo.  569;  Lee  t.  Railway  (Mo. 
App.)  87  8.  W.  12;  Bnnt  T.  Sierra,  etc., 
Gold  Mln.  Co.,  188  U.  S.  483,  11  Sup.  Ot 
4^  34  U  Bd.  1031;  Davis  t.  Mining  Co., 
UT  Fed.  122,  64  O.  O.  A.  636;  FInalyson  t. 
Utica,  etc.,  Mln.  Co.,  67  Fed.  607,  14  O.  O. 
A.  492;  Railway  Co.  t.  Jackson,  65  Fed.  48, 
12  C.  C.  A.  607;  Meehan  v.  Spelre  Mfg.  Co.. 
172  Mass.  375,  62  N.  B.  618;  Whlttaker  t. 
Bent,  167  Mass.  688,  46  N.  B.  121;  Durst 
V.  Carnegie  Steel  Co.,  173  Pa.  162,  83  AO. 
1102;  O'Connell  t.  Clark  (Sup.)  48  N.  T.  Supp. 
74;  SulUran  t.  India  Mfg.  Ga,  118  Mass. 
396  ;  20  Am.  &  Bng.  Bncy.  Ijaw  (2d  Ed.)  67. 

From  what  we  have  said.  It  is  apparent 
that  the  Judgment  cannot  stand.  The  injury 
which  the  poor  man  received  waa  serere 
and  permanent,  and  no  doubt  hastened  his 
death;  but,  under  the  law  as  It  is,  there 
was  no  obligation  npon  the  employer  to  com- 
pensate him  or  his  estate  therefor,  and  we 
most  apply  the  principles  of  law  as  we  flud 
than  In  the  adjudicated  cases,  regardless  of 
tbe  feelfaitrs  of  sympathy  which  we  may  en- 
tertain for  tbe  Injured  party.  It  Is  whidly 
unnecessary  to  discuss  the  question  of  con- 
tributory negligence  so  ably  presented  In 
fbe  briefs. 

Tbe  Judgment  most  be  rsTersed.  It  la  so 
ordered. 

BLAND,  P.  concurs.  GOODB,  J.,  ab- 
sent 


OORUM  T.  METROPOLITAN  ST.  RT.  CO.* 
(Kansas  City  Court  of  Appeals.  Missouri. 
June  6,  1005.) 

1.  EbBOIVKOUB    InSTBUCTIOKS  —  Objeotioks 
AITEB  VUDICT. 

Where  plaintiff  alleges  that  sbs  boarded  a 
car  for  the  purpose  of  oecomlng  a  passenger, 
defendant  canoot  complain,  after  verdict,  of  in- 
■tractions  submitting  to  the  Jury  to  find  wheth- 
er sbs  was  a  passenger. 

2.  HiSLSADiNa  InsTBUcrioHS. 

In  an  action  lor  injuries  sustained  In  alight- 
ing from  a  street  car,  where  plaintiff  alleged 
that  after  tbe  car  came  to  a  full  stop  at  the 
Qsoal  place  for  cars  to  stop  for  the  purpose  of 
permitting  passengers  to  alight,  etc.,  ana  there 
was  no  evidence  tost  tbe  car  stopped  from  any 
other  cause  than  to  discbarge  passengers,  in- 
Btractions  submitting  the  hyjwthesls  of  the  car 
stopping  at  a  place  where  passengers  were  in 

•B^Mring  dmled  Jans  M.  UCfi. 


tbe  habtt.of  alighting,  and  of  the  car  stopping 
at  the  place  whwe  passoigera  were  In  the 
habit  of  alighting  from  some  otber  cause  than 
that  ot  disctiargmg  passengers^  woe  mislead* 
lug  and  confusing- 
Appeal  from  Glrcolt  Court,  Ja^son  Conn- 
tr;  J.  H.  Slover,  Judge; 

Action  by  Sarah  A.  OOTnm  i^alnst  the  Met- 
ropolitan Street  Railway  Omnpany.  From  a 
ludgment  for  plaintiff,  defoidant  appeals. 
Reversed. 

John  H.  Lucas  and  Ben  T.  Hardin,  fW  ap- 
pelant Ellison  ft  Tnrpin,  fOr  respondent 

ELLISON,  J.  Plaintiff  was  Injured  while 
In  tbe  act  of  alighting  from  one  of  defend- 
ant's street  cars.  She  t^arges  that  rea- 
wm  of  the  Diligent  act  of  defendants  serv- 
ants In  starting  the  car  too  quidcly  she  was 
thrown  to  the  ground  while  In  the  act  of 
stepping  off.  The  Judgment  was  in  her  favor. 
It  appears  that  plaintiff  was  at  the  comer 
of  Twelfth  and  Main  streets.  In  Kansas  City, 
one  evening  when  It  was  raining;  that  she 
desired  to  go  to  Walnut  stre^  (one  block 
east),  and  tbae  take  what  was  known  as  a 
"Fifteenth  Street  car";  that  she  boarded  a 
cable  car  at  Twelfth  and  Main,  intending  to 
take  a  transfer  and  get  at  Walnut,  but 
before  she  was  aware  of  It  she  had  passed 
Walnut  two  or  more  blocks,  and  as  the  car 
was  approaching  Oak  street  she  signaled  for 
It  to  stop ;  that  upon  Its  stepping  she  attempt* 
ed  to  get  off,  and  on  account  of  not  being 
given  sufficient  time  she  was  thrown  to  the 
ground  while  alighting  as  stated.  She  had 
not  paid  her  fare,  but  was  ready  to  do  so  if 
tbe  conductor  had  gottoi  around  to  ber. 
There  was  ample  evidence  tmdlng  to  support 
the  charge  of  negligence  against  defendant; 
but  we  have  ba4  the  following  suggestions 
urged  upon  us  by  defendant  as  showing  ttiat 
It  has  not  had  such  a  trial  as  is  vondisafed 
by  the  law: 

The  petition,  Instead  of  charging  outright 
that  plaintiff  was  a  passenger,  alleged  that 
she  got  upon  the  car  for  the  purpose  of  be-- 
coming  a  passenger.  The  Instructions  she 
had  glv«i  In  her  behalf  submit  for  the  jury 
to  find  whether  she  was  a  passenger.  De- 
fendant contends  that  such  instructions  made 
and  submitted  an  Issue  not  offered  by  the  pe- 
tition, and  In  support  thereof  cite  the  case  of 
Raming  v.  Street  Ry.,  167  Mo.  604,  67  S.  W. 
268,  where  it  was  held  that  an  allegation  of 
boarding  a  car  with  Intention  of  becoming  a 
passenger  was  not  an  allegation  of  being  a 
pasB^er.  But  whatever  error  there  may  be 
in  the  instructions  In  this  case  in  this  respect 
is  against  the  plaintiff,  since  it  puts  upon  her 
the  additional  burden  of  showing  that  she 
was  an  actual  passenger,  though  not  alleged 
to  be  In  her  complaint  We  thlnlc  defendant's 
mode  of  attack  should  have  been  by  demur- 
rer. Having  gone  to  trial,  we  think  no  com- 
plaint should  be  beard  after  verdict 

Again,  tbe  petition  charges  that  "after  tbe 
car  arrived  at  the  comer  of  Twelfth  and  Oak 
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Btreets  In  said  dty.  and  came  to  a,  full  stop 
at  the  usual  place  for  can  to  stop  for  the 
purpose  of  permitting  passengers  to  alight," 
while  the  instructions  only  submit  the  bj- 
potbesls  of  the  car  "stopping  at  a  place  where 
passengers  were  In  the  habit  of  alighting." 

Again,  instruction  No.  8  for  plaintiff  sub- 
mits the  hypothesis  of  the  car  stopping  at 
the  place  where  passengers  were  in  the  habit 
of  alighting  from  some  other  cause  than  that 
of  discharging  passengers,  that  plaintiff  had 
a  right  to  alight  from  said  car  without  mak- 
ing a  request  therefor,  etc  There  is  no  evi- 
dence whatever  that  the  car  stopped  at  the 
usual  place  for  passengers  to  alight  from  any 
other  cause  than  to  discharge  passengers.  It 
is  true  that  witnesses  stated  that  a  man  came 
out  into  the  street  and  got  on  the  moving  car 
before  It  got  to  the  usual  stopping  place,  and 
that  the  car  slowed  up  seemingly  for  him  to 
get  on,  but  did  not  stop,  though  it  was  going 
very  slow.  So,  if  we  should  aay  the  Jury 
were  authorized  to  Infer  that  the  car  came  to 
a  stop  at  such  place,  and  plaintiff  attempted 
to  get  off.  It  would  not  show  liability  on  de- 
fendant, since  plaintiff  bad  no  right  to  at- 
tempt to  leave  the  car  at  aucb  place  Rail- 
road V.  Mills,  01  III.  39;  Jackson  By.  Oo., 
118  Mo.  221,  24  S.  W.  192. 

The  lustmctlons  have  mingled  causes  of 
liability  under  certain  states  of  evidence  and 
pleading  not  found  in  thla  case  with  causes 
which  are  in  the  case,  and  thus  tend  to  mis- 
lead and  confuse  the  Jury.  On  retrial  they 
should  be  drawn  so  as  to  clearly  present  tho 
Issues  as  made  by  the  pleadings  and  evidence 
in  this  case,  without  confoondlng  aoch  Issues 
with  those  which  have  heretofore  arisen  Id 
other  cases,  the  particulars  of  which  are  not 
found  in  this.  An  Idea  which  might  be  per- 
fectly clear  as  shown  by  pleadings  and  evi- 
dence in  Railroad  v.  MUl^  105  111.  63  (ap- 
proved In  Jackson  t.  By.  Co.,  118  Mo.  221,  24 
8.  W.  192)  would  be  confusing  and  mislead- 
ing in  this  case,  wliich  had  not  the  same  fea- 
tures disclosed  by  the  evidence.  Bailroad  v. 
Mills  is  first  reported  In  91  III.  39,  and  it  will 
be  found  from  that  report  that  the  case  was 
reversed  toe  new  trial  on  an  instruction  with' 
much  less  tend^cy  to  omfuse  than  Is  found 
in  the  instructions  here  considered. 

The  Judgment  is  reversed  and  the  cause  re- 
manded. Ail  concur. 


KEENB  V.  SAPPINOTON.* 

(Kansas  City  Court  of  Appeals.  MlawmrL 
May  22,  1005.) 

Atfkazi— Cons— Taxation— ExoBPnon. 

Where  a  party  made  no  exception  to  a  judg- 
ment agalDBt  him  for  costs  at  the  term  at  which 
it  was  rendered,  sudi  judgment  will  not  be  re* 
viewed  on  appeal. 

[Ed.  Note. — ^For  cases  In  point,  ses  Tol.  18, 
Cent  Dig.  Costs.  »  803^10.1 
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Appeal  from  Circuit  Court,  Boone  County; 
A.  H.  Waller,  Judge. 

Action  by  John  W.  Eeene  against  J.  L. 
Sappington.  From  a  Judgment  on  appeal 
from  a  Justice's  conrt  adjudging  costs  agaliut 
plaintiff,  lie  appeals.  Affirmed. 

Webster  QtaOon,  for  appellant.  Xydlngs 
St  Andwson,  tor  respondents 

BB0ADDU8,  P.  J.  This  cansa  was  Insti- 
tuted before  a  Justice  of  the  peace,  where 
Idalntlff  obtained  a  Judgmoit,  and  defendant 
appealed.  The  plalntUTs  statemait  was  ss 
follows: 

J.  L.  Sappington,  Dr. 

To  John  W.  Eeene  |2K!  00 

Interest  tm  same  from  January,  1904. .      2  05 

Total  amount  due  (207  05 

On  appeal,  defendant  moved  to  dismiss  the 
case  because  plaintiff  failed  to  file  an  Item- 
ized acconnt  of  his  cause  of  action,  and  for 
the  reason  that  his  complaint  did  not  state 
a  cause  of  action.  The  court  sustained  said 
motion,  and  rendered  judgment  against  plain- 
tiff for  the  costs  of  the  salt  Afterwards,  on 
the  same  day,  the  court,  on  its  own  motion, 
set  aside  the  order  dismissing  the  suit,  and 
repeated  the  order  against  plaintiff  for  costs, 
whereupon  plaintiff  and  his  lawyer  left  the 
courtroom,  and  did  not  again  appear  in  court 
during  the  term.  The  court,  without  the  ap- 
plication of  either  party,  continued  the  cause 
until  the  next  term.  At  the  term  subsequent 
to  that  which  the  cotD*t  rendered  judgment 
against  him  for  costs,  plaintiff  filed  his  mo- 
tion to  have  the  cwts  retaxed,  which  the 
court  overruled.  From  this  Judgment,  plain- 
tiff, appealed.  The  plaintiff  made  no  exc^ 
tion  to  the  Judgment  against  him  at  the  t^m 
during  which  It  was  rendered.  We  are  there- 
fore In  no  condition  to  review  the  action  of 
the  court  in  that  particular.  It  was  too  late 
to  except  to  the  action  of  the  conrt  at  a 
subsequent  term.  This  Is  w^l-settled  law. 

Affltmed.  All  cmcnr. 


ROSS  T.  METROPOLITAN  ST.  RT.  CO.* 

(Kansas.  City  -Court  of  Appeals.  Missouil 
June  S,  1900 

1.  STBEBT  BaILBOADS— InjUBT  TO  PSDESTBIAK 
— CONTBIBDTOaY  NEaUQEHCS— EVIDENCE. 

In  an  action  against  a  street  railroad  com- 
pany for  iDjaries  to  a  pedestrian  wtio  was 
stmck  by  a  car,  evident  \eld  to  show  plain- 
tiff guilty  of  contributory  negligence 

2.  Same— DUTT  TO  OontZnub  to  Look  and 
Listen. 

It  is  the  duty  of  a  person  crossing  railway 
tracks  to  devote  his  attention  to  his  line  of 
travel  during  the  time  be  is  within  the  ranfre 
of  passing  cars,  and  to  look  and  \istea  until  b« 
is  safely  across,  and  It  is  not  sufliclent  merely 
to  look  before  going  on  the  track 

[Ed.  Note. — For  cases  in  point,  see  vcd.  44, 
Gent  Dig.  Street  Railroads,  ft  207,  208,  215.] 
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3,  Same— DiBCOTEBED  PeBIL<— HuifANITABIAIf 
DOCTEINE. 

'HiouKh  one  cannot  recover  for  injuries 
iriwre  hia  own  negligence  contribnteB  in  any 
degree  to  the  immediate  cause  of  the  injury, 
yet,  if  he  has  negligently  exposed  himself  to 
danger,  which  another  perceives  in  time  to  avoid 
injury,  bat  fails  to  do  so,  such  other  is  liable, 
and  the  contributory  negligence  of  the  injured 
person  is  no  defense. 

[Ed.  Note. — For  cases  In  point,  see  vol  87, 
Omt.  Dig.  Negilgenc^  1 116.] 

4.  Bun— I>UTT  or  Motobhar. 

It  Is  not  the  duty  of  a  motonnan  operat- 
ing a  street  car  to  stop  merely  because  he  ob- 
serves a  pedestrian  approaching  the  track,  but 
he  is  only  required  to  stop  when  something  in 
the  conduct  of  the  pedestrian  indicates  that  he 
is  unaware  of  the  presence  of  the  car,  and  apt 
to  be  struck  by  iL 

[Ed.  Note. — For  cases  in  point,  see  ToL  44, 
Cent.  Dig.  Street  Bailroads,  {  197.] 

6.  Same — Question  roB  Jubt. 

la  an  action  against  a  street  railroad  com- 
pany  for  injuries  to  a  pedestrian  who  was  struck 
by  a  car,  evidence  held  to  Justify  submission  to 
the  jnry  of  the  question  whether  defendant's 
motorman  observed  plaintiff's  danger  in  time 
to  have  avoided  the  injury. 

Appeal  from  Circnit  Court,  Jackson  Coun- 
ty ;  James  Qibsou,  Judge. 

Action  by  Myron  B.  Ross  against  tbe  Metro- 
politan Street  Railway  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Affinued. 

Jobn  H.  Lucas,  fbr  an)dlant  Frank  P. 
Walsh  and  B.  B.  Morrison,  tor  respondent 

JOHNSON,  J.  Action  to  recover  damages 
for  personal  Injuries  alleged  to  have  been 
caused  by  defendanfi  negligence.  Judgmmt 
was  for  plalntlfl  in  the  snm  of  92,000. 

Tbe  refusal  of  tbe  trial  court  to  direct  a 
vndlct  fbr  defendant  Is  assigned  as  error. 

Tbe  pertinent  facts  disclosed  by  the  erl- 
dmce  are  as  follows:  On  the  evening  of  July 
20,  1901,  plaintiff  was  injured  at  tbe  Inter- 
section- of  Flfteoith  and  Holmes  streets — 
two  public  ttaoroughfares  In  Kansas  City. 
Two  Itoes  of  cable  cars  operated  by  defend- 
ant had  their  Junction  at  that  plac&  One 
(tbe  Fifteenth  street  line)  ran  east  and  west 
on  Fifteenth  street  The  cars  of  the  other 
(the  Holmes  street  line)  ran  to  and  from 
their  western  terminus  on  Fifteenth  street 
to  Holmes,  and  thence  south.  The  Junction 
was  effected  1^  curved  trac^,  one  of  which 
(that  connecting  tbe  south  track  on  Fifteenth 
with  the  west  trsdc  on  Holmes)  was  used 
by  cars  south  bound.  Tbe  length  of  tbe 
carve;  measured  upon  tbe  rail  nearest  the 
southwest  comer,  was  70  feet  Wbere  It  be- 
gan on  FlftcMtb  street,  the  rail  was  17  feet 
0  Indies  from  the  curb ;  at  Its  end  on  Holmes 
it  was  12  feet ;  and  at  a  point  4(f  feet  from 
tbe  beginning,  5  feet  9  inch^.  Plaintiff,  com- 
tog  from  tbe  west  on  the  sidewalk  along  tbe 
sovtti  side  of  Fifteenth  street  for  the  purpose 
of  boarding  an  east-bound  car,  left  the  side- 
walk a  few  feet  west  of  the  comer,  and  pro- 
ceeded to  a  northeasterly  direction  to  cross 
the  eoTTed  tracks.  From  the  potot  wbere  he 
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stepped  from  ttie  curb  to  '■he  flrat  rail,  be 
traveled  a  distance  of  7  feet  Q  Inches.  A  few 
feet  beyond  this — the  evidence  does  not  dte* 
close  just  bow  far — he  was  strack  by  a 
Holmes  street  car  rounding  the  curve  from 
west  to  south,  and  Injured.  No  claim  Is  made 
of  an  excessive  verdict  Therefore  It  is  un- 
necessary to  describe  the  Injuries  Inflicted. 

It  Is  asserted  by  defendant  and  we  think 
conclusively  shown  by  the  evidence,  that 
plaintiff  failed  to  act  with  proper  care  for  his 
own  safety.  In  broad  daylight,  with  nothing 
to  obstruct  bis  view,  and  knowing  of  tbe 
presence  of  the  car,  he  walked  toto  the  colli- 
sion. He  attempted  to  exonerate  himself 
from  blame  with  the  fbllowing  account  of  his 
misadventure:  He  bad  been  standing  upon 
the  sidewalk  25  or  SO  feet— the  exact  dis- 
tance Is  unimportant— west  of  the  comer,  en- 
gaged In  conversation.  As  be  started  on  his 
way  be  saw  the  car  standing  on  Fifteenth 
street  at  the  lOitrance  to  the  curve,  about 
35  feet  from  where  be  was  afterwards  struck. 
As  he  BteffpeA  tram  the  curb,  be  looked  ^to, 
noticed  the  car  bad  not  moved,  and,  dismiss- 
ing It  from  his  attention,  proceeded  at  an 
ordinary  walk.  The  bell  was  not  rnng  and 
no  warning  given  until  the  car  was  upon 
him.  He  was  struck  by  tbe  south  comer  of 
the  fender  wblch  projected  from  the  firont 
end  ot  the  car.  Owl^gr  to  the  sharpness  ot 
the  curve  to  the  trac^  this  comer  of  the 
fendw  was  at  the  time,  as  near  as  can  be  as- 
certained frcon  the  evidence,  from  8  to  4  feet 
from  the  Inside  rail,  so  ^at  the  distance 
from  the  curb  where  plaintiff  last  observed 
tbe  car  to  the  place  of  contact  was  from 
10  to  11  feet  The  cable  which  furnished  the 
motlTe  power  did  not  round  tbe  curve.  The 
gsrade  slightly  declined  to  the  east  and  south. 
Therefore,  with  the  car  standing  as  described 
by  plaintUt,  It  could  be  moved  only  by  force 
of  gravity.  To  credit  pilaff's  story  re- 
quires tbe  belief  thst  while  he  was  walking 
a  distance  of  11  feet— an  act  which  did  not 
consume  more  than  two  seconds — the  car 
started,  gained  headway,  and  traveled  85 
feet  A  few  figures  and  a  moment's  r^ec- 
tlon  will  dononstrate  tbe  Impossibility  of 
the  occurrence  as  described,  particularly  to 
view  of  the  fact  that  no  wltoesa  gave  the 
speed  of  the  car  beyond  7  miles  per  hour, 
and  the  great  weight  of  tbe  evidence  fixed  It 
at  about  0.  But  accepting  plalntUTs  state- 
ment, even  to  tbe  face  of  the  physlral  condl- 
tlons  which  so  platoly  contradict  It,  his  coia- 
duct  must  nevertheless  be  pronounced  grossly 
careless.  He  bad  no  right  to  assume  when 
he  stuped  from  the  curb  that  his  way  was 
clear.  A  person  crossing  railway  tracks,  in 
the  otraervance  of  ordinary  care,  must  devote 
his  attentlrai  to  his  line  of  travel  during  toe 
time  he  Is  wlthto  the  range  of  passing  cats. 
He  should  not  content  himself  with  a  last 
look  when  entering  toto  the  sphere  of  danger, 
and  then  blunder  on,  oblivious  to  his  sur- 
roundings, but  must  conttoue  to  look  and 
I  listen  until  sajtelr  across. 
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PlalntllTB  counsel  erideDtly  recognized  the 
Indefensibility  of  tbelr  client's  pretension 
that  he  acted  with  due  care  In  walking 
against  a  moving  car,  for  they  refraloed  from 
submitting  to  the  Jury,  in  the  fnstractioua 
asked  by  them,  any  other.issue  of  negligence 
than  that  involved  In  the  alleged  neglect  of 
the  grlpman  to  make  proper  effort  to  stop 
the  car  aftor  becoming  aware  of  plBintHTs 
danger. 

Assuming,  then,  that  plaintltF  was  negli- 
gent in  falling  to  observe  the  approach  of  the 
car,  that  defendant  also  was  negligent  In  not 
ringing  the  bell  or  giving  other  warning,  and 
that  both  of  these  acta  concurred  in  placing 
plaintiff  in  a  position  of  danger,  no  recovery 
can  be  permitted  without  It  appears  that 
these  concurring  acts  of  negligence  were  su- 
perseded as  a  proximate  cause  of  Injury  by 
the  sole  negligence  of  the  defendant,  for  the 
rule  is  elementary  that  If  the  plaintiff,  by 
bis  n^llgent  act,  contributes  in  any  degree 
to  the  immediate  cause  of  injury,  be  has  no 
cause  of  action,  whatever  the  n^Ugence  of 
the  defendant  may  be.  The  doctrine  of  com- 
parative negligence  has  been  repudiated  re- 
peatedly by  the  appellate  courts  of  this 
state.  Boyd  v.  Bailroad,  lOS  Mo.  371,  16  S. 
W.  009 ;  Holwerson  v.  By.  Co.,  157  Mo.  216, 
57  S.  W.  770,  60  L.  B.  A.  850;  Fellenz  v.  By. 
Co.  (Mo.  App.)  80  8.  W.  49;  Moore  v.  By. 
Co.,  176  Mo.  628.  75  8.  W.  672.  But  when  a 
plaintiff  has  reached  a  position  of  peril,  not 
in  wantonness  nor  with  intent  to  expose  him- 
self to  injury,  but  through  inattention  and 
carelessness,  and  is  unconscious  of  his  dan- 
ger until  too  late  to  extricate  himself,  the 
negligence  of  the  defendant,  who,  compre- 
hending his  situation  in  time  to  avoid  In- 
Jury,  deliberately  runs  him  down,  occupies 
the  whole  field  of  culpability,  to  the  exclu- 
sion of  all  other  acts  of  negligence,  and  pre- 
sents Itself  as  the  sole  producing  cause.  In 
■nch  case  the  contributory  n^Ugence  of  plain- 
tiff but  serves  to  afford  a  condition  for  the 
operation  of  the  final  act  Bunyan  v.  -Cltl- 
sens'  By.  Co.,  127  Mo.  12,  20  S.  W.  842; 
Holden  v.  Mo.  By.  Co.,  177  Mo.  4-56,  76  S.  W. 
978;  Helnzle  v.  By.  Co.  (Mo.  Sup.)  81  S. 
W.  848 ;  Sepetowski  v.  St.  Louis  Transit  Co., 
102  Mo.  App.  110,  76  S.  W.  693;  Jett  v.  By. 
CSo.,  178  Mo.  664,  77  8.  W.  738;  Meeker  v. 
By.  Co.,  178  Mo.  173,  77  S.  W.  58 ;  Cooney  v. 
By.  Co.,  80  Mo.  App.  226 ;  Morgan  v.  By.  Co., 
159  Mo.,  loc.  dt  275,  60  S.  W.  195. 

Under  this  view,  the  Inquiry  arises,  Is  there 
any  substantial  evidence  In  the  record  from 
which,  as  a  reasonable  inference.  It  may  be 
said  defendant  failed  to  follow  the  "humani- 
tarian rule"?  Some  witnesses  testified  that, 
from  the  time  plaintiff  separated  from  his 
companion,  they  observed  from  his  conduct 
that  his  attention  was  distracted,  and  that 
be  was  proceeding  In  the  direction  of  the 
track  without  looking  to  see  if  his  course  was 
clear;  and  It  Is  argued  that,  if  this  was  no- 
ticeable to  others,  It  must  have  been  to  the 
grlpman,  whose  duty  It  then  became  to  stop 


the  car  even  before  plaintiff  left  the  BtOe- 
walk.  One  answer  to  this  contention  is  suffi- 
cient to  dispose  of  It  Plaintiff  Is  bound  by 
his  own  admissions.  In  his  anxiety  to  defend 
his  conduct  he  asserted  with  emphasis  that 
up  to  the  time  he  stepped  from  the  sidewalk 
he  was  watching  the  car.  If  this  Is  true, 
which  must  be  conceded  In  the  consideration 
of  this  question,  for  It  is  an  admission 
against  Interest,  there  was  nothing  In  plaln- 
tilTs  actions  prior  to  his  step  from  the  curb 
to  Indicate  that  he  was  proceeding  to  entw 
Into  danger,  and  the  grlpman  was  under  no 
obligation  to  Infer  that,  because  he  was  walk- 
ing In  the  direction  of  the  track,  he  might  not 
stop  before  reaching  it  On  the  contrary, 
while  it  waa  the  duty  of  the  grlpman.  In  tak- 
ing hla  car  around  this  busy  junction  cor- 
ner, to  proceed  cautloualy  and  to  keep  a  sharp 
lookout  (Holden  v.  Ry.  Co.,  supra;  Winters 
V.  By.,  9»  Mo.,  loc  clt  517,  12  S.  W.  652,  6 
L.  B.  A.  536,  17  Am.  St  Rep.  601)  he  was  not 
required  to  usume  that  approaching  pedes- 
trians would  act  carelessly  in  going  upon  the 
track  In  front  of  him.  Hla  duty  to  stop  be- 
gan when  he  saw  or  might  have  seen  that 
plaintiff  was  negligently  proceeding  to  a  col- 
lision, unobserving  and  unaware  of  the  pres- 
ence of  the  car.  The  fact  that  a  person 
leaves  the  sidewalk  and  comes  near  the  tnA 
Is  not  ^ough  in  Itself  to  Impose  the  duty  to 
stop.  People  frequoitly  do  this.  There  must 
be  something  noticeable  Id  the  conduct  of  the 
approaching  footman  to  apprise  an  observer 
of  his  contemplated  movement  into  danger 
to  make  it  Incumb^t  upon  the  defendant  to 
stop.  A  rule  more  favorable  than  tSls  to  pe- 
destrians would  seriously  Impede  the  opera- 
tion of  street  cars,  and  unfairly  Interfere 
with  the  progress  of  their  passengers,  who 
have  an  equal  right  with  others  to  the  use 
of  public  ways.  Bunyan  v.  Ry.  Co.,  127  Mo. 
17,  29  S.  W.  842. 

The  grlpman  (a  witness  introduced  by  de- 
fendant) testified  that  he  first  became  aware 
of  plaintiffs  peril  when  he  saw  blm  step 
from  the  curb;  that  his  car  was  going  at 
half  speed  (about  five  miles  per  hour)  and 
that  it  was  then  from  14  to  18  feet  from  the 
place  of  collision ;  that  he  Instantly  applied 
the  brakes  to  stop  la  the  shortest  possible 
distance,  and  brought  the  car  to  a  full  stop 
in  10  feet  from  where  plaintiff  was  atrnck. 
From  this  testimony  It  must  be  conceded  tliat 
defendant's  humanitarian  duty  b^an  with 
the  act  of  plaintiff  In  stepping  from  the  side- 
walk. The  grlpman  then  knew  that  plain- 
tiff was  moving  to  a  collision  unaware  of 
his  situation,  and  folly  realized  the  imp^- 
atlve  necessity  of  stoppli^.  If  be  did  all  that 
he  reasonably  could  bare  done  to  that  end, 
defendant  cannot  be  held  liable;  but.  If  be 
failed  to  attempt  the  performance  of  hla  plain 
duty.  It  was  proper  to  let  the  case  go  to  the 
jury.  The  grlpman,  standing  with  his  haxtda 
upon  the  brake  lever,  was  in  a  posltloii  to 
set  the  brakes  instantly,  and  this  be  clalma 
to  have  done.  Plaintiff  bad  10  <«  11  fe<A  to 
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CO.  and  the  car,  traTelliv  at  half  qpeed,  oonld 
not  have  been  doaer  to  tbe  place  of  contact 
than  16  feet  Some  of  the  wltneaaea  pnt  tbe 
distance  even  greater.  PlalntUTs  expat  eri- 
dence  ahowa  tbat,  under  tbe  existing  condl- 
tliHis  tbe  car  could  'bare  been  atoiiped  In  10 
feet;  d^imdan^a  expeetB  say  In  20.  Accom- 
Ing  to  tbe  various  eetlmatee  made  by  the  wit- 
ncsBOB,  tbe  car  ran  from  10  to  80  feet  after 
It  ttroA  plaintiff  and  many  witnesses  say 
tbat  no  effOTt  was  made  to  stop  It  nntll  Just 
about  tbe  instant  of  colllabm.  Bearing  In 
mind  tbat  in  passing  upon  a  danurrer  to  the 
eridence  every  reasonable  Inference  must  be 
Indulged  In  favor  ot  the  plaintiff,  we  are  not 
willing  to  declare  that  plaintiff  failed  to  sob* 
tain  his  bnrdoL  To  do  so,  we  must  aasnme 
that  tbe  gripman  immediately  applied  the 
brakes  when  plaintiff  left  tbe  sidewalk  (a 
matter  in  dlqmtet^  and  tlmt  It  was  impossible 
to  tbap  tbe  car  In  a  dtotance  of  IS  test  (an* 
other  oontrorerted  assertion).  These  iBmea 
of  fact  were  fw  the  Jnxy  to  decide.  It  was* 
iwoper,  aa  was  done,  to  submit  the  case  on* 
dor  tbe  "last-chance  rale,"  for  It  la  well  set- 
tled that.  If  tbe  lnfW»ceB  to  be  drawn  from 
the  evidence  are  not  certain  or  Incontroverti- 
ble, tbe  qnestim  of  netfigOBce  cannot  be 
passed  upon  by  tbe  OHirt  Oratio  t.  By.  Oo^ 
116aio^loaclt406.21S.W.  1004;  Balrd  t. 
By.  Oa,  14B  HA.,  loa  dt  281.  48  8.  W.  7a 

Many  objectbma  are  urged  to  tbe  rulings 
of  the  learned  trial  Judge  upon  the  admission 
of  evidence.  We  have  considered  car^lly 
wSx  of  tbem,  and  And  nme  of  snffldait  mer- 
it to  can  fbr  apedal  notloe. 

CUticlam  is  made  «C  plalntUTa  iustmeUon 
No,  1,  but  tbe  p(dntB  made  are  fully  corored 
In  tbe  views  expressed.  Tbe  caae  waa  tatttr 
tried  and  submitted. 

Tba  jodgmmt  is  afilrmed.  All  concur. 


WABOHTBB  V.  BT.  LOUIS  A  U.  B.  B.  00. 
(St.  Louis  Oonrt  of  Appeals.   UiwonrL  June 

1,  1905.) 

1.  Fiunnio— Maxtib  or  IiionCKiaNT— Bar- 
BSHCB  TO  PnoKDino  Court. 

Where  natter  of  isdncement  Is  stated  In 
the  first  connt  of  a  petitioD,  a  mere  reference 
to  it  In  snbseqaent  counts  la  aafflcloiL 

(Bd.  Note. — ^For  cases  tn  pt^t,  see  voL  Sir 
OsqC  Dig.  Pleadiog,  1 11&] 

2.  PuuDnro— SsPABAVS  Gaubss  or  Aorion— 

In  an  action  aj^inst  a  street  railroad  for 
personal  injories,  the  drat  count  of  the  petition, 
aft»  setting  out  matter  of  lndQcem«it,  charged 
negUgencs  on  tbe  part  of  the  condnetor  in  fail- 
ing to  disoovar  plaintUTs  periloos  position  and 
stop  the  car  to  avoid  injuring  him.  Tbe  second 
connt  recited,  "For  the  pnrpose  of  steting  a 
seoMid  caoae  of  action,  plaintiff  hereby  repeate 
an  the  facte  above  recited  (exccnt  the  fpe<ufica- 
tloiw  of  ludigence  and  of  the  damages  thereby 
anstainsd  *  *  *)*  and  prays  that  the  said 
£acts  bo  taken  as  part  of  this  second  canse  of 
aetkm,  to  awld  nnneeeasaiy  prolixity  in  this 
petitiaa'* ;  and  then  followed  an  allegation  that 
tbo  motorman  "Intentionally,  recklessly,  and 
with  wanton  disregard  of  plaintiff's  righte,"  ran 
the  ear  upon  him.   EM  to  suflldetttly  state 
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two  distinct  causes  of  action — one  for  negll- 
ifence,  and  the  other  for  willfulness — within 
Code  Civ.  Proc  fi  593  (Rev.  SL  1899,  I  598), 

£roviding  tliat  different  causes  of  action  Joined 
I  the  same  petition  must  be  separately  stated, 
with  the  relief  sought  for  each  cause  of  action. 
In  sudi  manner  that  they  may  be  inteHIglbly  dis- 
tinguished. 

8.  Sahs— Slection  BBTwnn  Counts. 

Where  both  of  the  two  connto  in  the  petl- 
tioi  In  an  actl<m  against  a  street  railroad  for 
personal  Injuries  set  forth  the  same  act  as 
causing  the  injury,  but  the  firet  charges  negli- 

Snce,  and  the  second  willfulness,  and  the  evi- 
nce is  saffident  to  Justify  a  verdict  on  either 
count,  plaintiff  will  not  be  compelled  to  elect 
upon  wnlch  he  will  proceed,  but  is  entitled  to 
have  both  theories  submitted  to  tihe  jury. 

[Eid.  Note. — ^For  cases  In  point;  see  vol.  89, 
Omt  Dig.  Pleading.  |  1199.] 

4.  Cabbikb»— Pebsoral  Injitkieb— Cortbib- 
utobt  nsqliobnci— quxstioh  sob  jubt. 

In  such  action  the  Question  of  plaintiff^ 
contributory  negligence  held,  under  the  evidence, 
to  be  for  the  Jury. 

5.  Pebborax.  Iztjuaiia  —  Measube  or  Dam- 
ages. 

In  an  action  for  perswial  injuries,  damages 
should  be  estimated  on  the  basis  of  compensa- 
tion. 

[Sid.  Note. — ^For  cases  In  point,  see  vol.  15, 
Gent  IMg.  Damages,  |  222.] 

6.  Same— CoMPEnsATOBT  Dahaois  —  Bodilt 
Pain— BiENTAL  ANQxnra. 

Pain  of  body  and  mental  angnlih  remlting 
from  personal  injuries  are  elemente  that  «iter 
into  the  estimatini  of  compensatory  damages. 

[Bd.  Note.— F(»  cases  tn  point  see  vol.  16, 
Cent  Dig.  Damages,  H  lOO-UB,  288,  234,  255- 
259.] 

7.  Sake— Review. 

On  appeal  In  an  action  for  personal  tat- 
Jnries,  the  verdict  will  not  be  disturbed  unless 
the  damages  assessed  are  so  ezoessive  aa  to 
shodi  the  moral  sens^  or  it  clearly  appears 
that  the  jury  was  influenced  by  passion  or  preju- 
dice. 

[Bd.  Note. — For  cases  In  point,  see  voL  8, 
GnTDig.  Appeal  and  ]9rror»>|SM4-8947.] 

8.  SaHE— BXOESSIVB  DAMAOra. 

Where  one  of  plaintiff's  ribs  was  fractored, 
his  collar  bone  dislocated,  and  his  arms  and 
back  bruised,  and  his  Injuries  caused  him  mnch 
pain  and  suffering  and  the  loss  of  11  weeks' 
time,  and  It  appeared  tiiat  the  dislocation  of 
his  collar  bone  mterfered  with  his  lifting  power, 
and  that  he  would  not  recover  of  the  huary  un- 
der four  or  five  years,  a  verdict  for  |2;S0O  is  not 
exceesive. 

Appeal  from  St  Loula  Olrcult  Ooort; 
O'Nell  Ryan,  Judge. 

Action  by  Gottlieb  Henry  Waecbter,  as 
next  friend  of  Carl  August  Waecbter,  against 
the  St  Liouls  &  Meramec  River  Railroad  Com- 
pany for  personal  Injuries.  From  a  Judg- 
ment for  plalntlfl  for  $2,600^  defendant  ap- 
peals.  Affirmed. 

On  tbn  eveninc  <tf  January  8,  1008,  tbe 
plaintur,  vbo  was  then  about  20  years  ctf 
age,  and  In  Ilia  employ  of  tbe  SL  Louis  Oar 
Company,  after  flnishlng  bis  day's  work, 
boarded  a  Broadway  car  and  rode  to  Locust 
street,  whoe  be  was  tnmaferred  to  a  Lee 
avenue  car,  to  be  carried  to  bla  home^  In  tbe 
northern  part  of  the  dtf.  He  left  the  Broad- 
way car  at  tbe  Intersection  of  Broadway  and 
Locust  street,  and  bwrded  a  Lee  avenue 
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car,  wblcb  was  atandlng  on  the  wtmtb.  track 
'4m  Locust  street,  between  Broadway  and 
-Slxtli  street  The  car  he  boarded  was  ont 
-of  order,  and  the  passengers  were  advised 
by  the  conductor  to  take  another  Lee  sTatne 
■car,  standing  about  three  feet  ahead  on  the 
same  track.  About  SS  or  80  of  tiie  passeiir 
«»8»  Including  the  pUlntiff.  got  off  ttie  car 
St  the  front  platform,  passed  north  he^era 
the  two  standing  cars,  and  made  a  msh  to 
get  on  the  forward  car  by  way  of  the  rear 
platform.  Plaintiff  and  Fred  Astroth  were 
In  the  rw  of  the  bunch  of  passengers,  and, 
before  they  could  get  aboard,  a  St  Louis  & 
Meramec  Blver  car,  traveling  west  on  the 
north  track,  came  along  and  caught  i^alutlfl 
and  Astroth  between  it  and  the  standing'  car, 
and  rolled  the  plaintiff;  turning  him  around 
and  around  six  or  el^t  times,  snd  dropidng 
him  on  the  street  One  of  plahitUTs  ribs  was 
fractured,  his  collar  bone  dislocated,  and  his 
arms  and  back  bmlaed.  The  injury  caused 
him  much  pain  and  suffering,  and  the  loss  of 
11  weetai*  time.  There  is  also  evidence  that 
tiie  dislocation  of  plaintiff's  collar  bone  in- 
terferes with  the  lifting  power  of  his  rli^t 
arm,  and  that  he  wIU  not  recover  of  this  In- 
jury under  fOur  or  five  years. 

The  Mwamec  Blver  car  runs  north  on 
FourUi  street  to  Locust,  where  it  turns  west, 
and  runs  over  Locust  street  on  tbe  north 
track.  Plaintiff  testified  that  he  knew  these 
cars  ran  west  on  tbe  ncath  track  in  Locust 
■treet  and  when  he  got  off  tbe  Lee  avenue 
car,  and  passed  between  it  and  tbe  <nie 
ahead,  be  looked  east  to  see  If  a  car  was 
comli^  on  the  north  track,  but  did  not  see 
one,  and  that  after  he  got  on  that  part  of 
tbe  street  between  tiie  two  tracks,  tlw  bunch 
of  passoigers  in  front  of  him  obetmcted  hto 
view,  and  be  could  not  see  the  car  coming 
from  the  east  on  the  north  track,  and  that 
he  did  not  see  the  car  that  rolled  hhn  until 
It  was  right  on  him  (within  a  foot  or  two  of 
him),  and  too  late  to  get  out  ta  Its  way.  In 
his  d^ositlon  talun  before  the  trial,  and 
read  In  evidence  by  the  defendant;  plaintiff 
stated  that  he  did  not  see  the  car  until  it 
strudE  him.  The  evidence  is  all  one  way— 
that  the  gong  was  not  sounded  and  no  warn- 
ing whatever  was  given  of  the  approach  of 
the  Meramec  Blver  car— and  all  of  plalntlCTs 
witnesses  testified  that  the  car  was  running 
at  a  rapid  rate  of  speed.  One  of  plaintiff's 
witnesses,  who  got  off  the  disabled  car  at 
the  rear  platform,  testified  that  he  saw  tbe 
Meramec  Blver  car  stop  on  tbe  west  side  of 
Broadway,  saw  tbe  moterman  turn  on  the 
power  te  start  the  car,  and,  apprehending 
danger,  stepped  ovct  tbe  track,  out  of  reach 
of  the  car,  and  saw  the  bunch  of  passengers 
getting  on  the  Lee  avenue  car,  and  saw  the 
motorman  turn  on  mme  power  as  his  car 
approached,  and  hallooed  at  him  th»e  times 
to  stop,  but  that  he  paid  no  attention,  and 
went  ahead  at  a  rapid  apeoA.  The  plaintiff 
testified  that  he  koew  he  was  In  a  place  of 
danger  when  between  the  two  trac^  but 


that  he  could  not  have  ae&x  the  v>proa(±inc 
car,  on  account  of  the  bunch  of  people  im- 
mediately In  front  ot  him.  without  stemlng 
back  onto  the  north  track.  All  the  passm- 
gas  except  plaintiff  and  Astroth  got  on  the 
Lee  avenue  car  hetote  the  arrival  ttf  the 
Meramec  Blver  car,  and  Astroth  testified  he 
bad  hold  of  tbe  hand  rail,  and  was  trying 
to  pull  himself  up  on  the  car  at^  when  he 
was  struts  and  rolled  between  the  two  cars. 

A  statement  made  by  the  motorman  was 
read  aa  bis  evidence  by  the  defendant  The 
motorman  stated  that  bis  car  was  nmnlng 
from  2  to  2%  miles  per  hour  when  It  passed 
the  Lee  avenue  car,  and  that  there  was  no 
one  on  or  so  near  the  north  track  as  to  be 
struck  by  his  car,  and  that  be  did  not  know 
any  one  had  been  hurt  by  it  until  informed 
•  l)j  his  condncbtt-;  that,  &s  Us  car  apiwoacfa- 
ed  from  the  east;  it  was  In  plain  view  of  any 
one  looking  east  from  whoe  the  Lee  avenue 
car  stood.  The  conductor  testified  that  the 
car  was  running  about  two  miles  an  hour, 
and  that  be  did  not  know  any  one  had  been 
hurt  it  until  be  had  turned  his  car  in  that 
eveiUng. 

The  petition  la  in  two  counts.  The  first 
chuges  negligence  on  the  part  et  the  con- 
ductor in  falling  to  discover  plalntUTs  peril- 
ous position  and  atop  tbe  car  to  avoid  injure 
lug  him.  The  second  charges  that  the  motors 
man  "IntentlonaUy,  reAlessly,  and  with  wan^ 
ton  dlaregard  of  plalntUTs  lights,**  ran  the 
car  upon  him.  Tbe  answw  was  a  general 
denial,  aoA  the  affirmative  defoise  of  con- 
tributory n^llgence.  Tbe  Jury  found  tor 
plaintiff  on  the  firat  Count  and  assessed  his 
damages  at  92,200.  The  verdict  was  for 
defendant  <m  the  second  count  At  tiie  dose 
ot  plaintiff's  evidence  the  defendant  moved 
the  court  tor  a  compulsory  nonsoit  and  at 
the  close  of  plaintiff's  evidence,  and  again 
at  the  dose  of  all  the  evidence,  tbe  defend- 
ant moved  tlie  court  to  compel  the  plain- 
tiff to  elect  upon  which  count  he  would  pro- 
ceed.  These  motions  were  all  denied. 

Jefferson  Chandler,  for  appellant  B.  P. 
Ralph  and  Barclay  A  Fauntieroy,  for  re- 
spondent 

BLAM),  P.  J.  (after  stating  the  fact4.  1 
The  matter  stated  aa  Inducement  in  tiie 
first  count  of  the  petition  covers  over  a  page 
and  one-half  of  tbe  printed  abstract  (ordi- 
nary size).  The  second  count  begins  as  fol- 
lows: "For  the  purposes  of  stating  a  sec- 
ond cause  of  action,  plaintiff  hereby  repeats 
all  the  facte  above  recited  (except  the  sped- 
fications  of  negligence  and  of  the  damages 
thereby  sustained  by  said  mimnr)  and  prays 
that  the  said  facta  be  taken  as  part  of  this 
second  cause  of  action,  to  avoid  unnecessary 
prolixity  in  this  petition."  Then  follow  the 
allegations  of  intentional  tojury.  Fw  the 
reason  tbe  mattw  of  Inducemoit  Is  not  set 
out  In  full  in  the  second  count  the  defend- 
ant contends  the  petition  contains  but  o&s 
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count  Hi  ))<4ii^  li  that  a  cavM  of  acttoD 
cannot  be  Mted  by  raferaicft  to  w  by  adop- 
llim  ist  ttll^tlona  In  another  cause  of  ac- 
tlDtL  Section  008  of  tbe  Code  of  GfTll  Pro- 
veditte  (Ber.  8t  1899,  I  508)  proTides  that 
different  causes  of  action  joined  In  the  same 
petlttOD  '^must  be  separately  .  stated,  with 
the  rdlef  sought  for  each  cause  of  action, 
in  snch  manner  that  they  may  be  Intelligi- 
bly dtetlngnlshed."  In  Brlcker  t.  Raltway. 
88  Ma  381,  It  Is  said:  "When  a  pleader  tn- 
dudes  in  his  statement  or  petition  several 
dIsHnet  causes  of  action.  It  is  nnnecessary 
for  him  to  repeat  allegations  which  are  ap- 
plicable to  them  all."  The  statement  In  the 
case  alleged  tlie  killing  of  plaintiff's  stock 
by  defendant's  locomotive  and  engine  on 
three  different  dates,  and  contained  but  (me 
allegation  that  the  stock  at  the  three  differ- 
ent dates  got  upon  defendanf s  road  where 
it  was  reqolred  by  law  to  fence  its  right  of 
way,  bnt  had  neglected  to  do  so.  The  coort 
held  It  was  nnnecessary  to  repeat  in  every 
count  the  allegation  of  failure  to  fence,  as 
it  was  common  to  them  all.  In  St  ]>)uiB 
Gaslight  Go.  V.  Bt.  Louls,  86  Ho.,  loc  ctt 
498,  it  Is  said:  TThe  petition  conslsto  of 
TariooB  counts;  two  for  each  month — one 
for  the  price  of  tbe  gas,  and  one  for  the 
other  serviceB.  The  first  count  sete  out  the 
Incorporation  of  the  three  parties  to  the 
contract  the  ordinance  dlrecttng  tbe  con- 
tract to  be  made,  the  contract  and  the 
terms  thereof.  These  matters  are  not  stat- 
ed in  the  second  and  subsequent  iDounts,  but 
in  them  referoice  is  made  to  tbe  first  by  tbe 
use  of  such  XxstwM  as  In  the  district  afore- 
said,* *nnder  said  contract'  and  *agreed  as 
aforesaid.*"  It  was  held  that  subsequent 
counte  might  be  made  oerteln  by  refermce 
to  preceding  ones.  The  rule  lus  always 
been  that  where  matter  of  Inducement  is 
stated  in  tbe  first  count  if  this  count  be 
good,  a  mere  reference  to  It  In  subsequent 
counts  Is  BDfflclent.  Loomls  v.  Swlck,  8 
Woid.  206.  The  contention  that  the  counts 
are  a  unit  stating  two  rep^|gnant  causes  of 
action,  we  do  not  think  Is  supported  by 
either  reason  or  authority.  The  petition 
contains  two  causes  of  action,  separately 
stated  In  such  mannra  as  to  be  intelligibly 
distlngnished.  It  is  true,  tbe  same  act  caus- 
ing the  injury  is  set  forth  In  both  counte  of 
tbe  petition.  Tbe  diflerCTce  in  the  connte 
Is  not  in  the  act  but  In  Ita  quality.  In  the 
first  its  quality  is  described  as  negligence, 
and  in  tbe  second  count  as  willfulness. 
Proof  of  negligence  necessarily  disproves 
willfulness,  and  vice  versa,  and  fw  this  rea- 
son they  could  not  be  joined  in  the  same 
connt  The  cause  of  action  was  the  injury, 
and  the  two  counte  steted  it  In  different 
ways  to  meet  the  evldoice,  which  might 
show  that  It  occurred  In  the  manner  alleged 
In  tbe  first  or  the  manner  alleged  In  the  sec- 
■ond  connt  miat  the  same  cause  of  action 
may  be  stated  In  this  way  in  different 
^mmti.  as  the  various  Hkeorles  w  phases  of 


Xh»  case  may  alternate,  ia  eleatly  permiss^ 
ble,  and  la  common  practice.  Bev.  St  189^ 
I  028;  Brownell  v.  Bailroad,  47  Ua  288; 
Owens  V.  Bailroad.  58  Ho.  886. 

2.  We  do  not  think  Ibe  court  erred  in  re- 
fusing to  compel  the  plaintiff  to  elect  upon 
which  count  be  would  proceed.  As  beftne 
stated,  thm  was  bnt  one  cause  of  action, 
though  steted  in  different  ways.  Tbe  evi- 
dence, it  seems  to  us,  would  tuve  jusdfled 
a  verdict  on  eitber  count  It  shows  that 
tbe  motorman  In  chai^  of  defendant's  car 
waa  either  extremely  n^llg^nt  or,  worse, 
was  reckless  of  human  life.  Where  there 
Is  evidence  supporting  two  theories,  upon 
elthffl  of  which  the  plaintiff  might  recover, 
and  both  are  properly  pleaded,  the  plaintiff 
is  entitled  to  have  both  theories  submitted 
to  the  jurji  and  It  would  be  a  denial  of  his 
legal  r^bta  to  withdraw  ellber  firom  the 
Jury*8  consideration. 

&  It  Is  contended  tbat  plaintiff  should  have 
been  nonsuited,  for  tbe  reason  his  own  evi- 
dence abowB  he  voluntarily  put  himself  in 
a  place  of  peril,  and  was  thereaftm  negligent 
(down  to  the  time  of  his  injury)  in  falling  to 
take  iffoper  precautions  to  protect  idmself. 
The  facto  do  not  Justify  the  statement  that 
plaintiff  voluntarily  chose  to  place  himself 
near  tbe  north-bound  track,  where  he  was 
injured.  He  had  to  go  there  to  teke  passage 
on  the  Lee  avmue  car,  and  had  a  right  to  go 
tbere  tor  that  purpose.  Platotlff  testified 
that  as  he  passed  between  the  two  Lee  ave* 
nn»  cars,  he  looked  east,  but  saw  no  car  com- 
ing on  the  north  track.  He  was  detained 
in  a  position  of  danger  for  two  ot  three  min- 
utes  by  the  bunch  of  passengers  preceding 
him,  and  said  be  lingered  behind  for  the  pur- 
pose giving  tbe  lady  passengm  an  <^p<v- 
tunity  to  get  off  tbe  first  car  and  aboard  the 
second,  and  during  tbe  time  be  was  standing 
on  tbe  street  he  did  not  look  east  for  a 
car.  :^lntlff*s  evidence  Is  that  Us  view 
of  tbe  north  track  was  obstructed  by  the 
people  ahead  of  him,  and  be  could  not  have 
seen  east  it  he  had  locdced,  without  stepping 
bock  onto  tbe  ncnth  trade;  that  he  was 
fiictog  to  get  on  the  car,  and  uld  not  pay 
attention  to  the  north  track;  knowing  all 
tbe  while  that  he  was  In  a  praitlon  at  dan- 
ger, and  that  prudence  required  blm  to  look 
out  fw  a  west-bound  car.  Aa  ai^licable  to 
this  phase  of  the  case,  defendant's  couns^  in 
his  brief,  quotes  tbe  following  from  the  case 
of  Holwerson  v.  Hallway,  157  Mo.  227,  Q7  S. 
W.  770,  SO  L.  B.  A.  850  (quoted  from  Klrtlc^ 
V.  BaUroad  [a  C]  65  Fed.  801):  "CeKedtng 
that  there  was  a  duly  upon  the  def«idant*a 
servants  to  anticipate  Oiat  persons  would 
be  upon  the  track,  this  Is  aet  off  by  tiie 
duty  on  the  part  of  the  deceased  to  antici- 
pate that  trains  would  run  on  the  trade,  and 
hence  keep  a  lookout  for  tliem.  Oonceding 
that  a  careful  lookout  on  tbe  part  of  the 
defendant's  aervante  would  have  revealed 
the  deceased  on  the  track,  this  Is  set  by 
the  fact  that  a  diligent  outlook,  tg;  the  de- 
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ceaied  wonM  hate  revealed  the  approach  of 
the  oiglne  at  Ub  rear.  Oonce^ng  that  the 
detendanf  a  serrantB  m^ht  taaTe  sti^ed  the 
eoglne,  by  the  ezwdse  of  ordinary  care,  be- 
fore nuiniiis  onto  the  deceased,  tiila  concea- 
Blon  Is  Bet  oflC  by  the  Indlapntable  fact  that 
the  deceased,  after  he  might  have  dlscor^ 
oed  the  en^e,  and  even  at  a  later  stage 
In  the  events  which  led  up  to  the  catastrophe, 
might  have  stepped  aside  and  have  avcrided 
the  engine."  In  the  same  case  (at  page  226, 
1G7  Ho.,  page  772,  S7  B.  W.,  00  Ij.  B.  Ai  86(9 
we  find  the  foUowlng:  "The  whole  law.  on 
the  subject  Is  so  aptly  expressed  by  Bfacfar* 
lane,  Jm  in  Watson  v.  Ballroad,  188  Mo^,  loc. 
dt  260,  34  S.  W.  673,  that  to  attempt  to  Im- 
prove upon  It  or  to  elucidate  It  would  be  as 
puerile  as  to  try  to  'paint  the  Illy,'  and  we 
tiierefrae  simply  quote  and  approve  it  That 
learned  Jurist's  formulation  ot  the  rule  Is 
this:  'In  order  to  av<dd  the  effect  of  the 
unquestioned  negligence  of  decmsed,  plalnr 
tiff  ctiargee  that  defendants  employte  tailed 
to  ohserve  proper  care  aftn  the  prail  to 
which  he  had  exposed  himself  was  known  to 
them,  or  by  reasonable  care  might  have 
been  known.  The  rule  Is  thus  Invoiced, 
which  Is  well  settied  in  this  state,  that, 
though  one  has  negllgmtly  placed  himself  up- 
on a  railroad  track  In  front  of  a  moving 
train,  those  <4>eratlng  it  owe  him  the  duty 
of  care  to  avoid  injuring  him,  and  his  pre- 
vious negligence  will  not  bar  a  recovery  If 
Injury  results  to  him  from  neglect  of  such 
a  duty.  But  to  carry  this  doctrine  to  the 
length  of  saying  that  one  who  knowingly 
crosses  the  tra^  of  a  railvray.  In  auch  dose 
proximity  to  a  moving  train  as  to  be  struck 
thereby  before  he  could  cross,  would  not  be 
gviltj  of  concurring  negligence  would  vir- 
tually abolish  the  law  ot  cmtrlbntory  n^U- 
gence  altogether,  and  r«ider  nugatory  & 
long  and  uniform  line  of  dedslons  of  tiala 
court  Boyd  v.  Railroad,  106  Mo.  STl,  16  B. 
W.  909.  and  cases  dted.' "  As  held  by  Judge 
Marshall,  who  wrote  the  opinion  in  the  Hoi' 
werson  Cam,  the  doctrine  of  negligence  and 
contributory  negligence  In  Its  last  analysis, 
la  the  ^ort  to  de^inlne  the  Immediate 
and  direct  cause  of  the  Injury,  and  to  r  :cer- 
taln  whether  the  plaintiff  was  guilty  of  negli- 
gence which  contributed  with  the  defendant's 
n^t^ence  to  jirodnce  tin  Injury,  and,  whei^ 
ever  it  appears  from  tiie  ultimate  facts  prov- 
ed that  plaintiff  was  guilty  at  c<mtrlbutory 
negligence,  it  ends  the  case.  It  dearly  ap- 
pears from  tfie  evidence  that  KdalntlfTa  neg- 
ligence, it  he  was  negligent  In  placing  him- 
self where  he  waa  hurt,  was  prior  to  that  of 
the  motorman's.  This  prim  negligence  was 
a  remote,  not  a  direct  or  proximate,  cause  of 
the  Injury,  and  plaintiff  was  entitled  to  go 
to  the  Jury,  unless  his  own  evidmce  ahows 
that  his  prior  negllgoice  continued  down  to 
the  time  of  the  happening  of  the  accident 
If  it  did,  then  bis  negligence  concurred  with 
that  ot  the  motocman,  and  ^alntlff  cannot 
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recover.  We  do  not  Chink  that  plalntllFs  ev- 
idence convicts  him  of  continuing  negligence, 
as  a  matter  of  law.  It  la  true  he  knew  be  wa« 
In  a  place  of  danger,  and  that  a  west-bound 
car  might  run  over  the  nwth  traxls.  at  any 
moment,  and  before  he  could  board  the  Lee 
avenue  car;  but  his  view  of  the  north  trade 
waa  obstructed,  and  he  waa  pressing  forward 
to  board  the  car,  whteb.  If  he  had  succeeded 
In  ddnft  would  have  placed  him  out  of  dan- 
ger.  The  irialntUTa  duty  to  look  and  listen 
for  an  approaching  car  on  the  north  track 
ahould  be  measnred  by  Ida  <vportnnlty  to  see 
and  hear  the  car,  and  his  wvironmait  adionld 
be  takm  into  consldenitlm;  and  if,  after 
ccmriderlng  these  it  awo>n  he  used  such 
care  as  a  reasonably  prudent  person  would 
have  used  In  the  same  or  abnllar  drcum- 
stancea,  he  should  not  M  a  matter  of  law, 
be  convicted  of  contributory  negligence  be- 
cause be  failed  to  discover  Hier  car  in  time 
to  get  out  of  Its  way.  The  question  was  one 
ot  f&et  for  liie  Jury,  and  was  anbmitted  to 
them  by  the  court  on  appropriate  tnstmc- 
tlons. 

4.  Defendant  Inidsts  that  the  verdict  is  u- 
cesslve,  and  evinces  prejudice  and  xmssion 
<m  the  part  of  the  Jury.  In  this  charact»  of 
case,  the  damages  cannot  be  matbematicaUy 
calculated.  They  diould  be  estimated  on  the 
basis  of  compensatlim.  Pain  of  body  and 
mental  anguish  resulting  from  an  Injury  are 
elements  that  enter  into  the  esllmate  of  the 
damages.  The  tmcwtalnl?  of  cmrectly  esti- 
mating what  is  a  fair  money  compensation 
tat  pain  of  bo4y  and  mental  anguish  is 
shown  by  tba  wide  differences  In  the  amounts 
assessed  1^  Juries  in  similsr  esses.  We 
might  go  fnither  and  say  tiiat  the  r^twted 
cases  also  show  a  IUes  contrast  In  the  Judg- 
ments of  the  appellate  courts  as  to  what  are 
excessive  damages.  We  think  this  la  due 
more  to  temperament  than  to  sound,  con- 
servative Judgment  The  question  is  one 
which  must  necessarily  be  deferred  to  the 
Jury  and  the  trial  court,  as  they  are  In  a 
much  better  .position,  from  having  seen  and 
heard  the  plaintiff  and  all  the  other  wit- 
nesses, to  correctly  estimate  tiie  damages, 
than  Is  the  appellate  court  who  neither  sees 
nor  hears  any  ot  the  witnesses;  and  we  do 
not  think  It  la  wise  practice  for  appelate 
courts  to  Interfere  with  the  vodtets  of  Juries 
on  account  of  the  damagea  assessed,  and  take 
upon  themselves  the  task  of  estimating  tbem, 
in  this  class  of  cases.  The  verdict  itf  tl» 
jury  shonld  not  be  disturbed  unless  the  dam- 
ages assessed  are  so  excessive  aa  to  shock 
the  moral  sense,  or  It  dearly  appsars  that 
the  Jury  was  influenced  passion  or  pn^u- 
dice.  There  is  no  Indication  In  the  record 
before  us  that  the  Jury  was  Inflamed  by 
passion  (HT  was  prejudiced,  and  we  are  not 
I)repared  to  say  that  the  damages  are  grossly 
excessive. 

Discovering  no  reversible  error  In  the  rec- 
ord, the  Jndgmoat  la  aiBrmed.  All  ooncnr. 
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8AW7EB  r.  SANDEBSON  et  al.* 
(8L  Louia  Cknrt  of  Appeota.   HittoarL  Jmu 

1,  1905.) 

1.  ImoKiOATXRa  IdquoBft— Xjobiibb-^Tb&im- 
rsB. 

A  bill  of  Kile  redting  the  tnnxfer  of  "all 

5 J  cooda,  license,  good  will,  etc.,  to  my  saloon," 
ren  at  the  conclusion  of  n^tiatlons  In  which 
the  license  was  considered,  and  In  which  it  was 
Sfreed  and  nnderstood  that  the  saloon  should  t>e 
nm  by  the  buTers  ander  the  seller's  name  and 
license  until  ue  expiration  of  the  llcenae,  and 
in  pnrsnance  of  which  it  waa  so  conducted,  coa- 
nitutes  a  transfer  of  the  license,  within  the 
prohibition  of  Rev.  St.  1899,  |  2992. 

2.  Samk — EiTEcr  or  Tkanbfzb. 

The  indnsion  of  the  seller's  license  In  a 
sale,  for  a  abwle  and  indivisible  consideration, 
of  a  saloon,  fixtures,  and  good  will,  renders 
the  whole  contract,  and  the  note  given  therefor, 
void,  under  Rev.  8t  1899,  |  29K2,  prohibiting 
the  transfer  or  assignment  of  a  dramshop  11- 
cenae,  and  under  other  provisions  of  the  dram- 
dwp  ac^  wbidi  cmtemplate  the  posseesion  by 
a  licensee  of  specified  qualifications,  and  the 
award  of  a  licoise  bv  the  county  court  ouly  to 
an  indiTidual  ponesamc  those  qualiScatlooSt  and 
after  spedfiea  proceed^  nga.  Including  the  con- 
sent of  tazpaying  t^tJamm  and  tlu  ftvins  of  a 
bond. 

GoodOk  flliimiillnt 

Appeal  firom  Gircnlt  Oonx^  Newton  Ommty; 
Henry  G.  P^H>er, ' Jtidge. 

ActtcHt  by  Tbomaa  Sawyer  against  S.  E. 
Sanderson  and  anotber.  There  was  a  Juds- 
ment  Ux  plaintiff,  and  defendants  appeal. 
Berersed. 

The  sntt  Is  to  recover  a  balance  alleged  to 
be  doe  on  a  promissory  note  for  tbe  prin- 
cipal sum  of  94,000,  dated  January  8,  1900, 
doe  12  months  after  date,  with  7  per  cent. 
Interest,  payable  to  plalntlfC,  and  executed 
by  tiie  defendants.  Omitting  caption,  the 
answer  Is  as  follows:  "Come  the  defendants, 
and,  tor  answer  to  the  petition,  admit  the 
execution  of  the  note  sned  on,  bat  deny  any 
liability  thereon.  Defendants,  for  further 
answer,  say:  That  the  sole  and  only  con- 
Blderatlon  for  said  note  was  the  sale  and 
transfer  of  a  stodc  of  Intoxicating  Uqnors  and 
the  business  of  a  saloon  from  plaintiff  .to  de- 
fendants, known  as  the  Joplln  Hotel  Bar,  in 
the  dty  of  Joplln,  Jasper  comity,  Missouri, 
and  the  gm>d  will  and  license,  etc.,  herein- 
after mentioned.  That  said  Ilqnors,  etc., 
were  sold  and  delivered  to  defendants  with 
the  express  agreement  pnrpose,  and  inten- 
tion on  part  of  plalotUT  that  the  same  should 
be  nnlawfally  need.  Tended,  and  sold  by  the 
defendants  at  retail  In  said  Joplln  Hotel  Bar, 
In  Jasper  eonnty,  Mlssonrl,  for  the  purposes 
below  mentioned,  without  defendants  baring 
any  l^al  anthwl^  or  license  to  sell  or  vend 
the  same.  That  said  Uqnors,  business,  good 
will,  and  licenses  were  bo  nnlawfully  sold  at 
■aid  connty  and  state,  and  said  buslneBS  was 
therewith  thereafter  conducted,  with  the  ap- 
proTai.  sanction,  aid,  and  consent  of  the 
plaintiff,  without  lawfal  license,  and  In  open 
TtolattoD  of  the  laws  of  tiie  state  of  Mls- 
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sourL  That  on  the  8tb  day  of  January,  1800, 
at  the  date  of  said  note  and  transfer  of  said 
saloon  business,  the  stock  of  liquors  and  fix 
tures  did  not  exceed  two  thousand  ($2,000) 
dollara  In  value,  and  that  the  agreed  consid- 
eration paid  plaintiff,  altogether,  was  four 
thousand  ($4,000)  dollars  cash,  and  four  thon- 
sand  (S4,0(X>)  dollars  in  and  represented  by 
the  note  sued  on.  That  In  order  to  close 
said  deal  and  obtain  the  execution  of  said 
note,  and  as  an  Inducement  to  defendants  to 
execute  the  same,  and  as  a  part  of  Its  con- 
sideration, plaintiff  (being  a  regular,  licensed 
dramshop  keeper  in  said  city,  holding  li- 
censes therefor  from  said  dly,  county,  and 
state)  assigned  and  delivered  bis  said  dram- 
shop keeper's  licenses  for  said  county,  state, 
and  d^  to  the  defendants;  and  likewise,  as 
a  part  of  said  transaction,  and  for  the  same 
purpose  and  considoatlon,  the  plaintiff  at  the 
same  time  sold  his  good  will,  as  based  on  said 
licenses,  In  the  said  liquor  and  saloon  busi- 
ness, to  the  defmdants;  and  likewise,  and 
for  the  same  purpose,  plaintiff,  as  part  qf 
said  consideration  for  said  note,  guarantied 
to  the  defendants  that  the  room  In  which 
said  Hotel  Bar  was  run  and  operated  should 
not  cost  the  defendSnts  to  exceed  one  hun- 
dred snd  fifty  (|150)  dollars  per  month  for  a 
period  of  one  year  from  said  date;  and  in 
pursuance  of  said  sale  and  transfer  of  said 
saloon  and  business,  and  as  part  of  said  con- 
sideration, and  as  part  of  said  transaction, 
and  for  said  note,  the  plaintiff  exeented  and 
delivered  to  the  defendants  a  certain  writing, 
of  which  the  following  is  a  copy:  'Oarthage, 
Mo.,  January  8,  19(X).  For  and  In  considera- 
tion of  the  sum  of  eight  thousand  ($8,000) 
dollars,  paid  to  me  this  day,  I  grant,  bargain 
and  sell  to  S.  H.  Sandown  and  Geo.  H. 
Thomas  all  my  goods,  license,  good  will,  etc., 
to  my  saloon  known  as  the  Joplln  Hotel  Bar, 
located  In  the  Joplln  Hotel,  Joplln,  Mo.,  and 
do  guarantee  the  title  to  the  same.  X  also 
agree  to  pay  all  bills  of  the  said  house  up  to 
date,  and  guarantee  that  Sanderson  and 
Thomas  can  have  the  room  that  the  saloon 
Is  now  in,  for  at  least  one  year,  at  one  hun- 
dred and  fifty  ($150)  dollars  per  month, 
Thomas  Sawyer.'  That  pursuant  to  said 
agreement  said  plaintiff  thereupon  Immedi- 
ately delivered  possession  of  said  saloon  and 
stock  to  defendants,  who.  with  the  knowl- 
edge, consent,  aid,  co-operation,  and  good 
will  of  plahitlff,  engaged  In  the  retail  sale  of 
said  liquors  at  said  Joplln  Hotel  Bar  under 
said  licenses,  In  said  room,  and  under  and  in 
pursuance  of  said  contract  and  the  giving 
of  said  note;  Defendants  say  that  said  sale 
and  asslgimient  of  said  license  was  in  viola- 
tion of  section  2992,  Rev.  St  1899.  contrary 
to  general  law,  and  against  public  policy, 
and,  by  reason  of  the  premises,  said  note  is 
void  and  without  consideration.  Wherefore 
defendants  ask  to  be  discharged,  and  that 
they  have  judgment  for  costs."  The  reply 
was  a  general  denlaL 
Defradants,  having  admitted  the  execution 
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Of  the  note,  took  the  hurden  of  proof.  To 
sustain  the  Issues  on  their  part,  they  offered 
evidence  showins  that  the  note  was  gtveai  ia 
part  consideration  for  the  sale  and  purchase 
of  a  saloon  located  In  the  ci^  of  Joplln,  Mo., 
including  llQuors,  cigars,  etc.,  good  will,  and 
licenses.  The  question  In  controversy  Is 
whether  or  not  the  unexpired  state,  county, 
and  city  dramshop  licenses  held  hy  plaintiff 
at  the  time  of  the  sale  were  embraced  in  the 
sale,  and  furnished  some  part  of  the  con- 
sideration for  the  purchase,  and,  if  so,  was 
the  note  void?  To  ,show  that  the  licenses 
were  embraced  In  the  sale,  both  defendants 
testified  that  the  licenses  were  Included  In 
the  hai^ln,  and  it  was  understood  they 
should  go  In  on  tbe  trade,  and  that  defend- 
ants might  conduct  the  saloon  business  in 
the  name  of  the  plaintiff,  and  under  his  li- 
censes, until  the  expiration  of  his  state  and 
county  licenses.  In  corroboration  of  this  tes- 
timony, defendants  offered  and  read  In  evi- 
dence the  following  written  bUI  of  sale: 
"Carthage,  Mo.,  Jan.  8, 1900.  For  and  In  con- 
sideration of  the  sum  of  ei^t  thousand  ($8,- 
000)  dollars,  paid  to  me  this  day,  I  grant  and 
bargain  and  sell,  to  Si  H.  Sanderson  and  Geo. 
H.  Thomas,  all  of  my  goods,  liceaae,  good 
will,  etc.*  to  my  saloon,  known  as  the  Joplin 
Hotel  Bar,  located  In  the  Joplln  Hotel,  Jop- 
lln, Mo.,  and  do  guarantee  the  title  to  tbe 
same.  I  also  agree  to  pay  all  bills  of  the 
said  house  up  to  date,  and  guarantee  that 
Sanderson  &  Thomas  can  have  tbe  room  that 
the  saloon  la  now  in  for  at  least  one  year  at 
¥150  per  montb.  Thomas  Sawyer."  Defend- 
ants also  offered  and  read  In  evidence  the 
following  admissions:  "It  Is  admitted  that 
up  to  and  at  tbe  time  of  the  sale  to  the  de- 
fendants the  plaintiff  had  a  license  to  keep  a 
dramshop  at  the  saloon  known  as  the  JopUn 
Hotel  Bar;  said  license  being  taken  out  tbe 
7th  day  of  Xovember,  1899,  to  expire  on  the 
6th  day  of  May,  1900.  Dramshop  license: 
Recites  due  petition  and  payment  of  $466.30 
license  tax,  and  the  giving  of  bond  by  Tom 
Sawyer,  who  is  'hereby  authorized  and  per- 
mitted to  keep  a  dramshop,'  etc.,  'for  six 
months  at  Joplln,  commencing  Nov.  7,  1889, 
and  ending  May  6,  1900.'  Signed  by  county 
clerk  and  attested  by  seal  of  county  court, 
Jasp«r  county.  The  license  of  Sanderson 
next  after  tbe  spiring  of  that  to  Sawyer,  as 
referred  to.  Is  as  follows:  Dramshop  license: 
Recites  due  petition  and  payment  of  $401.50 
license  tax  and  tbe  giving  of  bond  by  S.  H. 
Sanderson,  who  'Is  hereby  authorized  and 
permitted  to  keep  a  dram  shop.*  etc.,  'for  six 
months  at  Joplln,  commencing  seventh  of 
May  and  ending  sixth  November,  1900.' 
Signed  by  county  clerk  and  attested  by  seal 
of  county  court,  Jaspw  county."  Three  city 
licenses  granted  plaintiff  for  each  of  tbe 
months  of  February.  March,  and  April,  1900, 
were  also  offered  in  evidence.  The  March 
and  April  licenses  were  taken  out  In  the 
name  of  plaintiff,  but  were  In  fact  procured 
and  paid  for  by  defendants. 


The  bill  of  sale  was  writtra  out  by  de- 
fendant Thomas,  and  botb  he  and  his  o»- 
defendant  testifled  that  plaintiff  read  it  be- 
fore he  signed  it  Plaintiff  testilled  that  ho 
did  not  read  the  biU  <tf  sale,  but  adnritted. 
that  it  was  read  to  him  by  l^mas  before 
he  signed  it  Plaintiff  further  testifled  that 
the  ]ieensi»  may  have  be&i  spoken  of  in  the 
trade,  but  he  could  not  say  for  certain  that 
they  were  mentioned,  bat  was  positive  tb«« 
was  nothing  said  about  howtbe  saloon  should 
be  run;  that  he  made  no  Inquiry  about  it, 
and  did  not  know  under  what  license  the 
business  was  conducted.  The  following  is 
taken  from  plaintllTs  cross-examination!  "Q. 
You  knew  that  when  you  sold  this  saloon  to 
Sandwson  &  Thomas  that  they  were  taking 
your  licenses  along  with  the  saloonT  A.  If 
they  wanted  them.  Q.  Ton  didn't  know  that 
was  part  of  the  contract;  tliat  that  was  put 
In  Hxe  contract?  A.  That  was  put  Itt  the 
contract.  I  suppose,  but  I  didn't  know  that 
was  in  the  contract  Q.  Ton  knew  that 
when  Sanderson  &  Thomas  took  possession 
of  that  saloon,  and  yon  dosed  the  contract 
with  them,  you  knew  the  licenses  were  go* 
Ing  into  the  deal?  A.  If  they  wanted  them. 
They  were  no  good  to  me.  I  was  out  of  bnsl- 
□ess.  I  had  no  use  for  them.  Q.  Too  knew 
that,  when  this  saloon  was  sold  to  Mr. 
Thomas  and  Mr.  Sanderson,  that  the  licenses 
went  in  as  part  of  the  consideration  of  this 
«8,000f  A.  I  didn't  consider  it  so.  Q.  Ton 
knew  that  was  a  feet?  A.  No,  sir;  not  as  a 
part  of  the  conslderatlfm.  A«  I  to3A  Mr. 
Spencer  that  It  might  mention  the  license  in 
the  contract,  I  see  it  there  now.  I  don't 
even  know  whether  I  read  it  over  m  not 
*  *  *  Q.  You  went  out  of  tliat  business 
on  Monday  morning,  and  Mr.  Sanderson  Im- 
mediately B^>ped  into  possessbm?  A.  Yes, 
sir;  in  fact  he  bad  possesslott  Monday.  Q. 
The  business  was  never  closed  on  account  of 
this  deal?  A.  No,  sir.  Q.  There  was  not 
even  time  for  an  application  for  a  dramshop 
license?  A.  No.  »ir.  Q.  You  say  there  was 
no  agreement  or  understending  about  this 
license.  What  was  your  Idea — ^what  was 
your  understanding?  In  this  contract  yoa 
say  you  agree  to  grant,  bargain,  and  sell  to 
the  defendants.  What  did  you  mean  by  In- 
cluding the  word  'license,'  if  yon  didn't  mean 
to  sell  it?  A.  I  don't  remember  It  being 
there.  Q.  It  was  in  there?  A.  Yes,  sir.  Q. 
You  think  the  bill  of  sale  was  read  over  to 
yor,  or  you  read  It  before  you  signed  it?  A. 
I  think  BO.  I  don't  doubt  but  what  it  was 
In  there." 

After  all  the  evidence  was  In,  the  defend- 
ants moved  the  court  to  instruct  the  Jury 
that  under  the  law  and  the  evidence,  plain- 
tiff could  not  recover.  The  court  refused  to 
BO  instruct  and  instmcted  the  Jury  to  the 
effect  that  notwithstanding  they  might  find 
the  license  was  embraced  In  the  bill  of  sale 
as  one  of  the  things  sold  to  defendants,  it 
did  not  vitiate  the  contract  of  sale  and  note; 
and*  unless  they  fonnd  from  the  evidence 
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that  It  mm  agreed  between  plaintiff  and  de- 
feodtnts  tbat  Intoxicating  Uqnora  were  to 
be  lold  by  defendants  under  plalntUTs  li- 
cense, thej  abonld  find  tor  plaintiff.  Tbe 
Jot;  found  for  plaintiff  in  tbe  ram  of  11,160. 
After  an  nnsnccessfol  motion  for  new  trial, 
defeodants  appealed. 

George  Habbert,  for  appellants.  Galen  & 
A.  E.  Spencer,  for  respondent 

BLAND,  P.  J.  ^fter  stating  tbe  tftcts).  1. 
It  Is  conclmlvely  sbown  by  the  bill  of  sale 
dut  tbe  Uceoaes  were  Included  In  the  tilings 
sold  by  plaintiff  to  tbe  defendants,  and  de- 
fendants' evidence  is  tbat  after  tbe  sale 
tb^  took  possession  of  tbe  saloon  and  con- 
docted  It  In  tbe  plaintllTs  name  and  tmder 
bla  licenses  untU  tiie  expiration  of  tbe  state 
and  county  license,  and  tbat  no  dramsbop 
licenses  wne  issued  to  tbem  in  their  names 
during  this  po-lod.  Tbeir  evidence  also  is 
tbat  at  the  time  the  trade  was  made  it  was 
agreed  and  understood  by  and  between 
tliem  and  the  plaintiff  tbat  tbe  saloon 
ibould  be  run  in  bis  name.  The  plaintiff 
admitted  that  the  Ucenses  were  moitioned 
and  conaldered  in  0ie  trader  and  amfessed, 
00  erosMxamlnation,  that  he  knew  the  Ba- 
looD  was  not  dosed  for  an  hour  after  tbe 
sale  was  made;  tiiat  he  knew  tbe  defend- 
ants were  conducting  It  under  his  licenses; 
bat  denied  that  time  was  any  agreement 
tbat  it  sbonld  be  so  conducted.  There  may 
bave  be«i  no  express  agreement  tbat  de- 
fendants should  run  the  saloon  imder  plain* 
tlfTB  licenses,  but,  if  such  was  not  tbe  un- 
derstanding, why  were  the  licenses  discuss- 
ed In  the  negotlatloiis  for  the  sal^  and  why 
was  plaintiff  willing  for  defendants  to  have 
the  licenses,  and  why  did  he  embrace  tbem 
In  tbe  bill  of  sale  as  one  of  the  thhigs  sold? 
Plaintiff's  denial  that  there  was  sueb  an 
agreement  is  takconslstent  with  Uie  bill  of 
ssle,  incon^tent  with  his  other  testimony, 
Inconsistent  with  mvry  other  scrap  of  evi- 
dence In  the  record,  and  luconslstmt  with 
tbe  facts  and  circumstances  characterizing 
the  sale,  and  what  was  done  by  tiie  parties 
immediately  after  the  bargain  was  made. 

2.  Section  2992.  Rev.  Bt  1889,  prohibits  the 
transfer  or  assignment  of  a  dramsh<^  (sa- 
loon) license.  "Transfer"  means  "the  act 
by  which  tiw  owner  <^  a  thing  delivers  It 
to  another  person,  with  tiie  Intent  of  passing 
the  rights  which  he  baa  In  it  to  tbe  latter." 
Bouvler's  Law  Diet  [Rawle's  Rev.]  1133. 
One  of  the  deflnlUons  given  the  term  by 
VTebster  is  "to  make  over  the  possession  or 
control  of;  to  pass;  to  convey  as  a  right 
from  one  person  to  another."  Tbe  bill  of 
■ale  Is  conclusive  evidence  ot  a  fonnal 
transfer  of  the  license.  The  transfer  of  tbe 
license  was  as  complete  as  the  transfer  of 
tbe  liquors  and  otiier  things  mentioned  in 
the  bill  of  sale,  and  was  aa  effectual  as  If  a 
written  assignment  had  been .  Indcased  on 
the  iMuft  thereof,  transferring  them  to  tiie 


defendants,  signed  by  tbe  plaintiff;  and  it 
was  no  less  a  transfer,  In  fact,  because  it 
gave  defendants  no  legal  right  to  sell  liquor 
under  them,  and  was  void  In  law  because 
prolilblted  by  statute.  For  the  reason  the 
transfer  was  void  in  law,  the  learned  cir- 
cuit Judge  was  of  the  opinion  that  It  fur- 
nished no  part  ot  tbe  consideration  for  tbe 
sale,  and  therefore  did  not  affect  the  valid- 
ity of  the  sale,  and  that  the  mite  Is  valid, 
unless  it  was  shown  by  tbe  evidence  tbat 
It  was  agreed  tbat  tbe  liquors  were  to  be 
sold  by  defendants  under  the  license  whicb; 
had  been  transferred  to  them  by  the  plain- 
tiff. This  view  of  the  law  finds  support  la 
tiie  case  of  Fleece  v.  Plenie  (Ind.  App.)  4&, 
N.  B.  400,  where  there  was  a  bill  of  sale  of 
saloon  goods  and  fixtures,  including  license; 
the  transfer  of  the  license  being  lllegaL* 
The  contention  of  the  defendant  was  tbat 
the  contract  was  illegal,  for  tbe  reason  the 
license  was  transferred  along  with  the  sa- 
loon goods.  The  court,  at  page  483,  said: 
"The  answer  avers  that  tbe  'stock  men- 
tioned In  the  contract  con^sted  of  intoxi- 
cating liquors  then  and  there  for  sale,'  but 
it  does  not  aver  tha^  without  tbe  license  to 
sell,  they  were  of  no  value.  It  is  only  the 
"other  property  mentioned  in  the  contract* 
tiiat  was  without  value  in  tbe  absence  of 
tbe  right  to  sell  under  tiie  license.  It  must 
be*  presumed,  nothing  to  the  contrary  ap-' 
peering,  thst  tbe  stock  ot  liqnors  liad  some 
value;  and.  whore  there  Is  some  couridera- 
tton  to  support  tbe  contmct.  It  will  be  up- 
held. Mere  Inadequacy  of  consideration  la 
not  raffldent  to  defeat'  a  contract  fflbbitt 
V.  Stryker,  62  Ind.  4L  Where  a  person  ob- 
tains all  the  consideration  he  contracts  for, 
be  cannot  say  there  was  no  consideration. 
Laboyteaux  v.  Swigart,  108  Ind.  696,  8  N.  E. 
873.  In  the  case  at  bar,  the  appellant  hav- 
ing been  bound  to  know  that  no  boiefit 
would  accrue  to  him  under  the  transfer  of 
the  license,  and  there  being  some  considers- 
tion  to  support  the  omtract.  It  must  be  pre* 
sumed  he  obtained  all  the  condderation  for 
which  he  contracted."  See,  alao,  the  case 
of  Strahn  v.  Hamilton,  88  Ind.  07.  In  the. 
latter  case  appellant  strid  appellee  a  saloon, 
stock,  and  fixtures,  furniture,  etc.,  and 
transf»red  to  blm  bis  license  to  sell  intoxi- 
cating liquors.  The  transfer  of  tbe  license 
was  valued  at  9100.  The  court  held  the 
contract  divisible,  and  allowed  a  recovery 
for  the  purchase  price  of  the  sale,  etc.,  less 
the  flO(^  the  consideration  for  tbe  license. 
Tbe  authority  of  the  Fierce  Case  Is  shaken 
by  the  case  of  Bandage  v.  Studabaker  Bros. 
Mfg.  Co.,  142  Ind.  148k  41  N.  B.  380,  34  L. 
R.  A.  363,  61  Am.  Bt  Rep.  16S,  where  it  Is 
bdd:  "There  can  be  no  recovoy,  as  be- 
tween the  psrties,  on  a  contract  made  In 
violation  of  a  statute,  tiie  violation  of  which 
is  a  penalty,  although  the  stetute  does  not 
pnmonnce  tiie  contract  void  or  expressly 
prohibit  the  same."  Tbe  Pierce  Case  Is  oer* 
talnly  out  of  line  with  about  all  the  ded- 
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■tons  of  the  courts  of  other  states  where  the 
common  law  prevails,  and  is  diametrically 
opposed  to  an  unbroken  line  of  deciidons  In 
this  state,  which  hold  that  a  contract  pro- 
hibited by  statute  is  void,  and  that  no  ac- 
tion or  suit  cao  be  maintained  either  at  law 
or  In  equity  upon  such  contracts,  even  where 
the  statute  does  not  expressly  declare  them 
void.  Live  Stock  AsB'n  v.  L.  &  G.  Co.,  138 
Mo.  894,  40  S.  W.  107;  Friend  v.  Porter,  50 
Mo.  App.  89-«2;  Mitchell  v.  Branham  (Mo. 
App.)  79  S.  W.  739;  Sedalla  Board  of  Trade 
V.  Brad^,  78  Mo.  App.  585;  Swing  v.  Older 
&  Vinegar  Co.,  77  Mo.  App.  391;  Bick  v. 
Seal,  46  Mo.  App,  475.  In  Haggerty  t.  Ice 
Mfg.  &  Storage  Co.,  143  Mo.,  loc.  cit  247, 
248,  44  8.  W.  1114,  40  Ll  B.  A.  151,  65  Am. 
St.  Bep.  647,  it  Is  said:  "The  law  will  not 
stultify  itself  by  promoting  on  the  one  hand 
what  It  prohibits  on  the  other."  In  Wool- 
folk  T.  Duncan,  80  Mo.  App.,  loc.  dt.  427, 
the  Kansas  City  Court  of  Appeals  said: 
"There  is  no  distinction  between  a  ctmtract 
that  la  Immoral  in  nature  and  tendency,  and 
therefore  void  as  against  public  policy,  and 
one  that  is  Illegal  and  prohibited  by  law." 
Substantially  the  same  rulings  were  made 
In  Parsons  t.  Bandolph,  21  Mo.  App.  353; 
Sumner  v.  Summers,  54  Mo.  840;  Slianklln  v. 
Mccracken,  140  Mo.,  loc  dt  868-360,  41  S. 
W.  898;  Porter  v.  Oalnes,  151  Mo.  560,  52 
S.  W.  876;  Ullman  t.  St  Louis  Fair  Ass'd, 
167  Mo.,  loc.  cIt.  284,  66  S.  W.  948,  66  L.  R. 
A.  606.  In  Fatten  v.  Nicholson,  16  U.  S. 
2M.  4  L.  Ed.  371,  it  was  ruled  by  Chief  Jus- 
tice Marshall,  speaking  for  the  court,  that 
where  one  citizen  sells  to  another  citizen  of 
the  United  States,  at  war  wltb  Great  Brit- 
ain, a  British  sailing  license,  for  which  a 
note  was  taken,  the  note  was  void,  because 
given  for  a  license  under  which  it  was  not 
lawful  for  an  American  citizen  to  sail.  In 
Miller  T.  Ammon.  145  U.  S.  421.  12  Sup.  Ot. 
884,  86  L.  Ed.  759,  it  Is  said:  "The  general 
rule  of  law  Is  that  a  contract  made  in  vio- 
lation of  a  statute  is  void,  and  that;  when  a 
plaintiff  cannot  establish  his  cause  of  action 
without  relying  upon  an  illegal  contract  he 
cannot  recover."  In  Penn  v.  Bomman,  102 
111.  523,  the  court  said:  "All  contracts  made 
In  violation  of  an  express  statutory  provl- 
sion  are  Inoperative  and  void,  and  no  re- 
covery can  be  had  upon  them."  The  same 
doctrine  is  announced  in  Ohio,  etc.,  Trust 
Co.  V.  Ins.  &  Trust  Co.,  53  Am.  Dec.  (Tenn.) 
742;  Tatum  v.  Kelley,  94  Am.  Dec.  (Ark.) 
717;  Handy  v.  St  Paul  Globe  Pub.  Co. 
(Minn.)  42  N.  W.  872,  4  L.  R.  A.  466,  16  Am. 
St  Rep.  695.  In  the  latter  case  It  was  held 
tbat  a  void  contract  was  not  capable  of  rat- 
ification. In  Gerlach  v.  Skinner,  56  Am. 
Rep.  (Kan.)  240,  it  was  held  that  where  the 
consideration  for  an  assignment  and  trans- 
fer of  a  thing  by  a  mere  order  to  pay  an- 
other the  money  due  thereon  was  in  part 
only  contrary  to  a  prohibitory  statute 
against  fraudulent  assignments  and  convey- 
ance!, it  Tltlated  the  whole  contract  In 


Dow  V.  Taylor  (Vt.)  45  Atl.  220,  76  Am.  St 
Rep.  776,  it  was  held:  "If  a  contract  la 
made  in  part  on  an  Illegal  consldexation,  tiie 
whole  contract  Is  void."  The  general  rule  Is 
well  stated  In  9  Cyc  S66,  as  follows:  "If 
any  part  of  a  slivle  condderatlon  for  one 
or  more  provisions  be  Illegal^  or  If  th^  are 
several  considerations  for  one  promise,  some 
of  which  are  legal  and  others  Illegal,  the 
promise  is  wholly  void,  as  it  is  Impossible 
to  say  wliich  part  or  which  one  of  the  con- 
siderations induced  the  promise." 

The  written  contract  of  sale  is  conclusive 
that  the  license  was  one  of  the  things  con- 
tracted for,  and,  the  consideration  being  sin- 
gle and  Indivisible,  It  seons  to  us  that  part 
of  the  single  and  inseparable  conslderatiim 
being  void,  the  contract  as  a  whole  is  void, 
because  opposed  to  positive  law  enacted  by 
the  Legislature  concerning  dramshop  license. 
But  it  is  contended  that  the  insertion  of  the 
word  "license"  in  the  bill  of  sale  was  without 
legal  effect  and  that  the  mere  knowledge  of 
tbe  plaintiff  that  defendants  intended  to  use 
it  for  an  illegal  purpose  did  not  vitiate  the 
contract  Aside  from  felonies  and  crimes, 
the  majority  of  the  decisions  hold  that  the 
mere  knowledge  of  the  seller  or  the  lender 
that  the  purchaser  or  borrower  intends  to  use 
the  article  sold  or  money  borrowed  for  an  11- 
l^al  purpose  does  not  invalidate  the  con- 
tract Michael  v.  Bacon,  49  Mo.  474,  8  Am. 
Rep.  138;  Howell  v.  Stewart  54  Mo.  400; 
Sprague  v.  Booney,  82  Mo.  498,  62  Am.  Bep. 
883;  Cockrell  v.  Thompson.  86  Mo.  610; 
Prince  t.  Church,  20  Mo.  App.  332 ;  Eerwln 
&  Co.  V.  Doran,  29  Mo.  App.  897 ;  Mitchell  v. 
Branham,  79  S.  W.  (Mo.  App.)  789;  W^ber 
V.  Donnelly,  33  Mich.  469;  Tracy  v.  Talmage. 
14  N.  T.  162,  67  Am.  Dec.  132 ;  Felneman  v. 
Sachs,  33  Kan.  621,  7  Fac.  222,  62  Am.  Rep. 
547 ;  Anheusi^r-Buscb  Brewing  Association  v. 
Mason  (Minn.)  46  N.  W.  558,  9  L.  B.  A.  506.  20 
Am.  St  Bep.  680;  McConihe  &  Co.  v.  Mc- 
Mann,  27  Vt  95 ;  Smith  v.  Godfrey,  28  N.  H. 
379, 61  Am.  Dec.  617 ;  Wallace  v.  Lark,  32  Am. 
Rep.  516;  Armfleld  v.  Tate,  29  N.  a  258; 
Bishop  V.  Honey,  34  Tex.  245;  HInes  v.  Bank 
(Ga.)  48  S.  B.  120.  But  the  doctrine  applies 
to  sales  of  legitimate  articles  of  commerce 
tbat  may  be  lawfully  sold  at  the  place  of 
sale.  It  has  no  application  to  sales  of  things 
prohibited,  and  when  it  does  apply  the  courts 
require  but  slight  aid  by  the  seller,  in  con- 
nection with  his  knowledge  that  the  purchase 
Is  for  an  unlawful  purpose,  to  defeat  the  con- 
tract. Thus  In  Gaylord  v.  Soragen,  32  Vt 
110,  76  Am.  Dec.  154,  where  the  seller  mark- 
ed packages  of  intoxicating  liquors  In  order 
to  aid  the  purchaser  In  quickly  identi^ing 
and  removing  them  on  arrival  at  destination, 
where  they  could  not  be  lawfully  sold,  before 
the  officers  had  their  suspicions  aronsed,  it 
was  held  such  aid  for  tbe  unlawful  purpose 
of  tbe  purchasier  as  to  defeat  a  recovery.  In 
Aiken  v.  Blaisdell,  41  Vt  666,  and  Felne- 
man V.  Sachs,  supra,  similar  rulings  were 
made.  Discussing  tbe  question  of  aid  s^vai 
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by  a  Mller  to  ft  pmcbeaer  lo  OTd«r  to  cany 
oat  the  latter'B  iiDlai#al  purpose,  the  court, 
In  Standard  Furniture  Co.  t.  Van  Alatine,  61 
L.  R.  A.,  loe.  clt  881.  22  Waah.  ero,  62  ^ac. 
145.  79  Am.  St  Rep.  060,  Mid:  "If  the  ven- 
der has  knowledge  of  the  Immoral  or  Illegal 
ieeiga  of  the  vendee,  and  in  any  way  aids 
or  participates  In  that  design,  or  If  the  con- 
tract of  Bale  Is  so  connected  with  the  illegal 
or  immoral  purpose  or  transaction  of  the  ven- 
dee as  to  be  inseparable  from  It,  the  vender 
camiot  recover.  Tatmn  v.  Kell^,  2S  Ark. 
209,  04  Am.  Dec.  717 ;  Tracy  v.  Talmage,  14 
N.  Y.  162,  67  Am.  Dec  132 ;  HUl  v.  Spear, 
50  N.  H.  253,  0  Am.  Bep.  20^3;  Gaylord  r. 
Sor&gea,  32  Yt  110,  76  Am.  Dec.  154 ;  Aiken 
T.  Blalsdell,  41  y t  665 ;  Scbankel  v.  Moffatt, 
53  111.  App.  382;  Ralston  v.  Boady,  20  Ga. 
449;  Webster  v.  Monger,  8  Gray,  584;  Ad- 
ams V.  CJouUlard,  102  Mas&  167;  Graves 
T.  Johnson,  156  Mass.  211.  30  N.  E.  818^  15 
L.  R.  A.  834,  and  note  to  this  case  in  82  Am. 
St  Rep.  450;  Beach,  Modern  Law  of  Con- 
tracts, I  457."  In  Smith  v.  Godfrey,  8  Fost 
379,  61  Am.  Dec  617,  It  was  held  that  If  it 
eaters  at  all  as  an  ingredient  of  the  con- 
tract between  parties  that  the  goods  shall  be 
Illegally  sold,  or  that  the  seller  shall  do  some 
act  to  assist  or  facilitate  the  Illegal  sale,  the 
contract  will  not  be  enforced.  In  Tatum  v. 
Kelley.  25  Ark.  209,  it  was  held  that  con- 
tracts which  controvert  the  law  are  void,  and 
courts  win  never  lend  their  aid  to  enforce 
tbem,  and,  where  the  intention  of  one  of  the 
parties  Is  to  enable  the  other  to  violate  the 
law,  the  contract  Is  rold. 

niie  evidence  clearly  shows  that  the  license 
entered  as  an  ingredient  into  the  sale,  and 
tbe  plaintlfTs  evidence  shows  that  he  not 
only  knew  that  defendants  Intended  to  use 
bis  license  In  violation  of  the  law,  but  that 
be  aided  them  in  their  unlawful  purpose  by 
transferring  the  license  to  them  and  turning 
bis  saloon  over  to  their  possession,  to  be  con- 
ducted by  them  without  license.  We  think, 
on  plaintiflTs  theory  of  the  case,  this  was 
snffident  aid  to  render  the  entire  contract 
Told,  and  that  plaintiCE  should  have  been  non- 
suited. Independent  of  the  statute  declaring 
a  dramshop  license  nontransferable.  It  clear- 
ly appears  by  the  dramshop  act  that  such  a 
transfer  cannot  be  lawfully  made.  The  act 
prohibits  the  sale  of  intoxicating  liquors  in 
less  quantities  than  three  gallons  by  any 
person  other  than  a  licensed  dramshop  keep- 
er. It  requires  tbe  county  court  to  find  that 
tbe  applicant  is  a  law-abiding,  assessed,  tax- 
paying,  male  dtlzen,  over  21  years  of  age,  as 
a  prerequisite  to  granting  the  license.  It  re- 
qidren  that  tbe  applicant  shall  obtain  the  con- 
soit  of  the  taxpaying  citizens  In  the  locality 
to  be  affected  by  the  dramshop  that  be  may 
keep  the  proposed  dramshop,  and  that  tbls 
consent  shall  be  made  known  to  the  county 
court  hj  a  petition  signed  by  tbe  taxpaying 
cttizeDS.  It  requires  the  applicant,  as  a  con- 
dition precedent  to  receiving  the  llc^e,  to 
gife  a  txmd,  to  be  approved  by  the  county 


court,  conditlMWd  that  the  applicant  shall  at 
all  times  keep  an  orderly  house,  and  that  be 
will  not  sell  or  give  away  liquors  to  minors, 
etc  It  requires  that  he  pay  in  advance  the 
state  and  county  license  tax.  Tbe  law  also 
provides  that  protests  may  be  filed  against 
the  granting  of  licenses  to  ke^  dramshops. 
Such  protests  may  be  against  the  dramshop 
itself,  or  may  be  against  the  keeping  of  the 
dramshop  by  the  partlcillar  applicant  These 
provisions  show  that  the  granting  of  licenses 
is  a  personal  privily  to  be  awarded  by  the 
county  court  only  on  petition  of  the  taxpay- 
ing citizens,  and  only  to  persons  possessing 
the  statutory  quallflcatltms.  For  these  rea- 
sons a  license  cannot  be  transferred  by  the 
licensee ;  to  do  so  would  be  in  contravention 
of  the  dramshop  act ;  and  we  will  not  stulti- 
fy ourselves  by  sanctioning  a  contract  where- 
in the  sale  and  transfer  of  a  dramshop  li- 
cense mters  and  forma  a  part  of  an  Indlvlal- 
ble  consideration. 
Tbe  Judgment  la  reversed. 

GOODE,  J.  (dissenting).  The  plaintiff 
swore  that  he  did  not  know  the  bill  of  sale 
Included  the  licenses,  though  be  was  willing 
for  the  defendants  to  have  the  licenses  if 
they  desired  them.  Plaintiff  testified  further 
that  there  was  no  arrangement  between  blm 
and  the  defendants  that  the  latter  were  to 
conduct  the  saloon  In  his  name  and  under 
bla  licenses,  and  that  he  knew  nothing  of 
how  the  business  was  conducted  after  be 
sold.  The  court  left  it  to  the  Jury  to  say 
whether  or  not  there  was  an  agreement  be- 
tween plalntift  and  defendants  In  regard  to 
what  licenses  tbe  business  should  be  run  un- 
der after  the  sale,  and  that  a  verdict  should 
be  returned  in  plaintiff's  favor  If  they  found 
there  was  no  agreement  about  the  matter. 
In  other  words,  tbe  court  ruled  that  the 
mere  attempt  to  sell  tbe  licenses  would  not 
vitiate  the  entire  contract  of  sale  between 
the  plaintiff  and  the  defendants,  and  pre- 
vent tbe  former  from  recovering  on  the  note 
in  suit  unless  both  parties  intended  that  the 
licenses  which  plaintiff  held  should  be  ulIIIz- 
ed  by  the  defendants  in  conducting  the  busi- 
ness. These  two  InstructloBs  will  show  the 
court's  theory  of  the  case: 

"If  you  believe  from  the  evidence  that 
defendants  offered  and  agreed  to  pay  plain- 
tiff ^,000  for  bis  saloon  business,  and  pleln- 
tlfl  accepted,  and  defendants  paid  part  of 
such  price  in  cash  and  port  In  the  note 
sued  on,  and  plaintiff  executed  and  deliv- 
ered the  contract  Introduced  In  evidence  and 
marked  'Rchlblt  B,'  and  delivered  possession 
of  such  business  to  defendants,  and  tbere 
was  no  .agreement  between  plaintiff  and  de- 
fendants as  to  the  manner  In  which  defend- 
ante  should  do  bualness.or  under  what  license 
it  should  be  run,  then  your  verdict  will  be 
for  plaintiff,  even  though  you  further  find 
and  believe  from  the  evidence  that  there- 
after defendants  sold  liquors  at  the  Joplin 
Hotel  Bar  unlawfully  or  without  license 
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therefor,  or  Bought  to  do  business  vmier  the 
license  issued  to  plaintiff,  and  plaintiff  knew 
such  facts." 

"The  court  Instructs  the  Jury  that  this  case 
la  an  action  for  the  balance  claimed  to  be 
due  00  a  certain  promissory  note  given  by 
the  defendants,  S.  H.  Sanderson  and  George 
H.  Thomas,  to  the  plaintiff,  Thomas  Sawyer. 
It  Is  claimed  by  the  defendants  that  the 
consideration  of  the  note  sued  on  was  the 
sale  and  transfer  of  a  certain  stock  of  goods 
with  which  the  Joplln  Hotel  Bar,  in  ttie  city 
of  Joplln.  Jasper  county,  Missouri,  was  stock- 
ed, consisting  of  all  goods  belonging  to  plain- 
tiff and  used  in  said  saloon,  together  with 
the  license  of  said  Thomas  Sawyer  used  In 
connection  with  the  operation  of  said  saloon, 
and  also  the  good  will,  etc.,  to  the  said  saloon; 
and  the  court  fiuther  instmcts  that  if  you 
should  find  from  the  evidence  that  the  con- 
sideration of  the  note  sued  on,  or  any  part 
thereof,  was  for  the  sale  and  transfer  of 
the  saloon  or  dramshop  keeper's  license  of 
said  plaintiff  to  defendants,  and  that  it  was 
agreed  that  Intoxicating  liquors  were  to  be 
sold  under  said  license,  then  your  finding 
should  be  for  the  defendants." 

The  attempt  to  transfer  the  licenses  was, 
of  course,  a  failure,  but  I  fail  to  see  how  that 
necessarily  vitiated  the  entire  transaction. 
It  Is  argued  that  the  evidence  conclusively 
shows  plaintiff  agreed  that  the  defendants 
should  conduct  the  business  under  the  old 
licenses,  and  was  a  party  to  an  arrangement 
of  that  kind.  I  think  that  on  the  evidence 
the  question  of  whether  he  did  or  not  was 
one  of  fact  for  the  jury,  and  was  iH^jperly 
submitted.  Presumably  the  plaintiff  was 
not  concerned  as  to  whether  the  defendants 
attempted  to  continue  business  under  the 
old  licenses,  or  procured  new  ones.  What 
be  wanted  was  to  sell  his  property  and  busi- 
ness, and,  if  the  vendees  chose  to  include  In 
the  contract  of  sale  dramshop  licenses  which 
were  nonassignable.  It  was  a  matter  of  in- 
difference to  him.  Id  truth,  the  word  "li- 
censes" may  have  been  Inserted  in  the  bill 
of  sale  to  escape  paying  the  note.  The 
purpose  of  the  statute  is  not  to  prohibit  the 
sale  of  a  dramshop  license  If  any  one  wishes 
to  buy  it,  but  to  deny  any  one  but  the  orig- 
inal licensee  the  right  to  keep  a  dramshop 
under  it  Now,  If  the  plaintiff  simply  sold 
the  licenses,  without  becoming  a  party  to 
a  compact  that  defendants  should  violate  the 
law  by  selling  whisky  under  them,  or  aiding 
an  attempt  on  their  part  to  do  so,  he  is  not 
to  be  defeated  In  this  action.  As  tbe  Jury 
found  him  innocent  of  such  a  compact,  I 
favor  an  affirmance  of  the  Judgment  Pierce 
T.  Pierce  (Ind.  App.)  46  N.  B.  482;  Corran  v. 
Downs,  S  Mo.  App.  468;  Mitchell  t.  Branham, 
104  Mo.  App.  4S0,  79  S.  W.  789. 

NOBTONI,  J.  I  concur  with  Judge  BLAND 
In  all  that  Is  said  In  the  very  able  flpliii(« 


prepared  by  him.  It  occurs  to  me,  however, 
that  If  there  could  bAany  question  as  to 
the  intention  to  include  and  transfer  the 
dramshop  licenses,  tbe  acta  and  conduct  of 
the  parties  at  tbe  time  clearly  demonstrate 
what  that  intention  was.  Plaintiff  testifies 
that  be  knew  the  llc^ises  were  going  into  the 
deal  "if  they  [defendants]  wanted  them"; 
that  he  went  out  of  business  on  Uonday- 
momlng,  and  defendants  "Immediately"  step- 
ped into  possession,  and  tbe  business  ws* 
never  closed  or  suspended  for  one  mmnent 
on  account  of  the  transfer  of  ownership. 
Plaintiff  admits  Quit  "In  fact  there  was  not 
even  time  for  an  application  for  a  dramshop 
llcMise"  to  be  made.  Plaintiff  and  defend- 
ants both  being  present,  defoidants  went 
into  possession  under  the  bill  of  sale,  and 
continued  the  business  Instantw  under  the 
old  licenses;  no  new  licenses  bting  taken 
out  or  applied  for.  This  action  of  the  par- 
ties, then  and  there  at  the  time,  Is  condu- 
sive  to  my  mind  upon  the  question  of  thelc 
Intention,  and  It  Is  a  construction  of  the  con~ 
tract  or  bill  oi  sale,  clearly  showing  tiiat  all 
parties  Intended  at  tbe  time  that  defendanto 
should  cootlnne  the  buidness  under  ttna  old 
licenses.  It  Is  always  proper  to  look  at  the 
conduct  of  tbe  parties  at  tbe  time,  acting 
under  and  in  furtherance  of  the  contract^ 
when  we  seek  to  arrive  at  their  Intention, 
Such  conduct  Is  entitled  to  great;  If  not  con-* 
trolling,  effect  Am.  &  Eng.  Ency.  Law  ^ 
Bd.)  vol.  17,  p.  23;  Patterson  t.  Gamden,  25 
Mo.  13;  Jones  t.  De  Lassus,  84  Mo.  541; 
Ctts  of  St  Louis  T.  Laclede  Gaslight  OOk. 
155  Mo.  1,  65  &  W.  1008.  "I  know  of  no 
better  mode  of  ascertaining  this  meanlngr 
than  Is  shown  If  all  parties  acted  on  a  par- 
ticular meanhig."  Union  Depot  Co.  v.  By.. 
131  Mo^  loc.  dt  805,  31  &  W.  906;  White- 
head T.  Bank,  2  Watte  &  S.  175.  "In  a  case 
of  doubt  as  to  the  significance  of  such  term, 
the  contemiwraneoQs  practice  of  the  parties 
to  the  agreement  regarding  It  (before  any 
controversy  arises)  sheds  light  upon  their 
probable  meaning  and  use."  Ellis  v.  Hat^ 
rlson,  104  Mo.,  loc.  dt.  279,  16  S.  W.  lOS. 

It  occura  to  me  that,  whatever  may  be  tbe 
testimony  in  a  matter  of  this  kind  after  a 
controversy  arises,  it  will  not  Justify  a  court 
in  losing  sight  of  the  construction  placed  up- 
on the  bill  of  sale  by  the  parties  at  the  time 
of  Ite  execution,  and  delivery  of  possession 
thereunder.  When  tbe  parties,  by  thehr  acta 
and  conduct  deliberately  place  a  construc- 
tion npon  their  contract  which  constructioa 
Is  in  consonance  with  ite  provlsloDS  and  in 
furtherance  of  its  plain  terms,  the  courts,^ 
are  not  at  liberty  to  disregard  such  construc- 
tion. Jones  V.  De  Lassus,  84  Mo.  545;  St. 
Louis  aasllsht  Ca  t.  Olty  d  St  Louis,  4Q- 
Mo.  128. 

I  agree  with  BLAND^  P.  J.,  in  reversing  . 
the  Judgment 


Digitized  by 


SAIiLEE  T.  MoMUBBT. 


1G7 


SAIiLHB  et  aL  T.  HcMTTRRT. 

(St  Louis  Court  of  Appeala.    Missouri.  Juna 
1,  1905.) 

1.  Bui.  Estate  Bbokbeb— Bight  to  Gouiib* 

BIOH»— BaiHGIItO  VAXmU  TOGBTHEB. 

A  real  estate  broker  earns  his  commission 
on  prodncing  a  bnjer  able,  ready,  and  willing  to 
buy  on  the  terms  fixed  by  the  owner,  whether 
the  sale  is  actually  made  or  not. 

[Ed.  Note. — For  cases  in  point,  see  ToL  8^ 
Cent.  Dig.  Brokers,  {8  73-81.  91-97.] 

2.  Same— FBOcuBina  Cause  of  Contbact. 

A  real  estate  broker  is  entitled  to  his  com- 
mission on  a  sale  of  land,  where  he  Is  tbe  pro- 
cnring  cause  of  the  negotiations  resulting  in  a 
sale,  though  the  agent  does  nothing  more  than 
to  bring  the  parties  together  for  the  purpose  of 
negotiating,  and  the  negotiations  are  conducted 
and  concluded  by  the  principal  in  person. 

[Ed.  Note. — For  cases  in  point,  sea  y6L  S, 
Oent.  Dig.  Brokers,  SI  69.  74.J 

8.  SaUE— PAII.DXE    TO    COHFLEIB  COITTBAOT 

Nbootiated. 

Where  a  contract  for  the  employment  of  a 
real  estate  broker  to  procnre  a  purchaser  con- 
tained nothing  as  to  the  terms  on  which  a  sale 
was  to  be  made,  and  the  owner  fixed  the  terms 
on  meeting, the  parchaaer  produced  by'the  bro- 
ker, which  tbe  purchaser  agreed  to,  the  broker 
was  entitled  to  his  commission,  thon^  the 
owner  failed  to  carr>  out  the  contract  made 
witii  the  purchaser. 

[Ed.  Note. — For  cases  In  point,  see  toI.  8, 
Cent.  I>Ir;.  Broken.  H  69  74.1 

4.  Same— Refusal  op  Pbjncipal  t"  Cohtet. 

Where  a  real  estate  broker  employed  to 
procnre  a  purchaser  of  land  produced  a  person 
ready  and  able  to  buy,  and  he  and  tiie  owner 
agreeJ  on  the  terms  of  purchase,  by  which  tbe 
purchaser  could  hare  the  land  at  any  time  be- 
fore a  certain  date  if  this  owner  did  not  sell  to 
others,  and  tbe  purchaser  offered  to  take  the 
laud  on  the  terms  agreed  on.  and  the  sale  was 
defeated  by  no  otiier  cause  than  the  owntf's 
refusal  to  convey,  the  broker  was  entitled  to 
his  commission. 

[Ed.  Note. — For  cases  In  point,  see  voL  8, 
Cent.  Dig.  Brokers,  U  81,  94-$6.1 

5.  Same— Tna  of  Ehplotubkt. 

A  broker  employed  to  procure  a  purchaser 
for  a  farm  has,  in  the  abaence  of  any  provisions 
in  the  contract  of  employment,  a  reasonable 
time  in  which  to  procure  a  purchaser,  unless  his 
antbority  is  in  the  meantime  revoked. 

[Ed.  Not& — For  cases  in  point,  see  Tol.  8, 
Cent  Dig.  Brokers,  {  10.] 

6.  Same— Beasonablx  Tuoe— What  Consti- 

TUTE8. 

In  determining  what  constitutes  a  reason- 
able time  within  which  a  real  estate  broker 
employed  to  procure  a  purchaser  for  a  farm 
must  procure  a  purchaser,  in  order  to  be  en* 
titled  to  his  commissions,  the  facts  and  cireom- 
Btances  must  be  considered. 

7.  Same— Bicplotment— Oontihuascb— Evi- 

DEUCB. 

Where  a  broker  who  was  employed  in  the 
Call  of  a  year  to  procure  a  purdiaser  for  a  farm 
called  the  owners  attention  to  the  employment 
some  time  in  June  following,  and  the  owner 
stated  that  he  remembered  it  and,  on  being 
rold  that  the  broker  would  bring  a  land  buyer 
the  next  day,  stated  that  he  would  be  at  home, 
there  was  evidence  tending  to  show  that  the 
employment  of  the  broker  continued,  Mititling 
bim  to  his  commission  on  producing  a  buyer 
ready,  willing,  and  able  to  buy. 

8.  Same— Emplotme  NT—Re  VOCATION. 

A  real  estate  broker  employed  to  procure 
m.  pnrdiaMr  for  a  farm  procured  a  buyer,  who 


agreed  wifli  the  owner  on  the  terms  of  sale. 

ilie  buyer  was  given  to  a  fixed  date  to  purchase 
unless  tbe  owner  sold  in  the  meantime.  Before 
the  time  fixed,  the  buyer  told  the  owner  that 
he  would  Dot  buy  without  also  procuring  adja- 
cent land,  which  he  could  not  do.  The  owner 
then  stated  to  tbe  buyer  that  the  matter  was 
settled  between  them.  On  the  same  day  the 
buyer  told  the  owner  that  he  would  take  the 
farm  on  tbe  terms  agreed.  Held,  that  tbe  bro- 
ker had  earned  his  commission,  though  no  sale 
was  made ;  tbe  owner's  statement  to  tbe  buyer 
not  constitntlng  a  revocation  tit  the  broker's 
authority  to  procure  a  buyer. 
9.  Saue— Action  fob  Couuission— Instbuo- 

TIONB. 

In  an  action  by  a  real  estate  broker  for  a 
commission  for  procuring  a  purcbaeer  for  a 
farm,  who  had  first  stated  to  the  owner  that  he 
would  not  buy  it,  but  who  on  the  same  day 
offered  to  take  It  on  the  terms  agreed  on.  an 
Instruction  that  he  would  have  no  right  to  re- 
turn and  offer  to  take  the  farm,  for  the  mere 
pnrjmse  of  collecting  a  commission  from  defend- 
ant, was  erroneous,  as  suggesting  a  conspiracy 
between  the  broker  and  the  pordiasar. 

Appeal  from  Circuit  Court;  Scotland  Oonn- 
ty;  E.  B.  McEee,  Judge. 

Action  by  Thomas  J.  Bailee  and  another 
against  Wesley  McMorry,  From  a  judgment 
for  defendant,  plaintiffs  appeal.  Reversed. 

From  a  careful  reading  of  Hie  record  in 
this  case,  we  become  Impressed  at  mce  that 
tbe  verdlcf  Is  for  tbe  wrong  imrty.  The  salt 
10  that  of  real  estate  brokers  tor  their  com- 
missions. The  principal  facts  are  detailed 
in  evidence  substantially  the  same  by  both 
plaintiffs  and  defendant  Tbey  are  as  fol- 
lows: The  defendant  owned  a  farm  of  267.- 
40  acres  not  far  from  Butledge,  in  Scotland 
county.  Some  time  In  the  summer  or  fall 
of  1901  he  agreed  verbally  with  plaintiff 
Bailee,  who  was  a  liveryman,  that.  If  Bailee 
would  procure  for  him  a  buyer  for  eaid  farm 
at  a  price  of  $40  per  acre,  he  would  pay  him 
5  per  cent  commission  on  the  purchase  price. 
About  the  let  of  tbe  following  Jane,  1902, 
Bailee  interested  his  coplalntlff,  Ferris,  In 
the  matter,  and  proposed  that  if  Ferris,  who 
had  recently  moved  to  Scotland  county  from 
Bock  Falls.  III.,  would  assist  him  in  pro- 
curing a  buyer  from  among  some  of  his  for- 
mer Illinois  neighbors  or  elsewhere  for  said 
farm,  he  would  divide  the  commission  on  the 
sale.  Ferris  assented  thereto,  and  a  few 
days  later  brought  to  Bailee  a  Mr.  Jamison, 
of  Rock  Falls,  111.,  a  prospective  buyer.  This 
was  on  Batorday.  Bailee  called  up  the  de> 
fendant  over  tbe  telephone,  who  was  then 
at  bis  farm,  and  reminded  him  of  tbeir  ver- 
bal contract  or  conversation  had  the  fail 
before  with  regard  to  tbe  sale  of  the  land, 
and  asked  him  If  be  still  desired  to  sell. 
His  answer  was  to  the  effect  that  be  guessed 
BO.  Bailee  then  told  him  that  he  would  bring 
some  men  ont  to  see  the  land  the  next  day. 
Defendant  answered  that  he  would  be  at 
home.  On  Bunday  morning,  Bailee,  bis  co- 
plaintiff,  Ferris,  Mr.  Jamison,  the  prospective 
buyer,  and  Mr.  Hlena,  also  of  Rock  Falls. 
111.,  a  former  neighbor  of  Jamison  and  Ferris, 
droT«  to  defendant's  farm,  where  defendant 
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met  tbem  and  showed  tbem  around  the  place. 
While  they  were  out  on  the  farm,  defendant 
and  plaintiff  Bailee  separated  themselves  for 
a  few  moments  from  the  remainder  of  the 
party,  whereupon  the  following  conversation 
between  plaintiff  and  defendant,  as  testified 
to  by  defendant,  took  place:  "He  asked  me 
then.  Don't  you  rememba  the  conversation 
we  had  last  fall  at  Rntledge?'  'What  was 
the  conversation  7*  I  asked.  *7ou  would  give 
me  B  per  cent  to  bring  you  a  buyer  at  $40 
an  acre.'  And  I  told  him  I  remembered  it 
We  had  gotten  down  within  probably  thirty 
steps  of  the  men,  and  he  says:  'Don't  men- 
tion this  before  these  fellows.  X  ain't  known 
to  them  only  as  a  liveryman.'  And  I  says, 
'All  right' "  Upon  further  examination  of 
the  farm,  Mr.  Jamison,  the  prospective  buy- 
er, was  informed  that  defendants  brother 
Joseph  McMurry  owned  the  adjoining  farm, 
of  207.40  acres,  and  that  he  might  possibly 
be  induced  to.  sell.  This  interested  Jami- 
son very  much,  as  he  wanted  a  farm  about 
the  size  of  these  two.  He  had  in  the  neigh- 
borhood of  $25,000  in  cash  which  he  desired 
to  invest  in  landa  The  party  then  went  to 
Joseph  McMurry'a  house.  He  not  being  at 
home,  they  decided  to  return  to  Bntledge 
and  communicate  vrlth  him  the  following  day. 
On  Monday  morning  Bailee  called  Joseph 
McMurry  ot»  the  tel^hone.  He  said  he 
would  sell  his  farm.  Thereupon  the  party 
drove  a  second  time  to  the  defendant's  place, 
and  found  defendant  plowing  com  in  his 
field.  They  examined  both  his  farm  and  that 
of  his  brother  Joseph,  and  Mr.  Jamison  prac- 
tically concluded  to  take  the  farm,  but  be 
desired  to  go  down  Into  Carroll  county  with 
Mr.  Hiens  and  look  a  little  further.  He  and 
the  McMurrys  agreed,  however,  that  If  he 
returned  by  the  4th  day  of  July  he  could 
have  the  farm  of  each  at  $40  per  &cxe.  A 
payment  of  $500  cash  was  to  be  made  at  the 
time  of  his  return,  and  the  remainder  to  be 
paid  the  1st  of  the  following  March,  at  which 
time  he  was  to  have  possession.  The  Mc- 
Murrys resCTved  the  right  howev«,  to  sell 
the  land  to  any  other  buyer  that  might  come 
along  in  the  meantime;  but  If  It  was  not 
sold,  Jamison  might  have'  it  upon  the  terms 
stated  at  any  time  prior  to  July  4th.  About 
June  25th  Joseph  McMurry,  with  whom  the 
plalntiflFs  had  no  contract  and  who  is  not  a 
party  to  this  suit  decided  not  to  aell  his 
lands,  and  so  telegraphed  Jamison.  On  that 
date,  In  Xhe  town  of  Rutledge,  defendant 
and  plalntifF  Bailee  had  a  conversation.  In 
which  the  defendant  sought  to  vn-lggle  out 
of  his  commission  contract,  to  which  con- 
versation defendant  testified  as  follows: 
"Then  Bailee  says,  'Don't  you  remember  the 
first  conversation  I  asked  you  last  fall  If 
you  wouldn't  give 'me  five  per  cent.  If  I 
would  bring  you  a  buyer  at  $40?'  And  I 
told  him  I  did  remember  of  the  conversation. 
'Well,'  he  says,  'Now  you  are  backing  out  of 
the  trade.'  I  says,  'I  won't  bind  myself  to 
sell  it  at  $40i' "  And  further  on  he  explains  as 


follows:  **I  told  him  I  would  not  bind  my- 
self to  sell  it  at  $40;  that  the  old  man  had 
insisted  that  the  odd  $100  be  knocked  off,  ta 
make  It  an  even  price  of  $21,000  on  both 
places,  and  that  If  I  had  to  do  that — it  I 
should  give  them  a  coniract  of  5  per  cent 
commission,  and  make  a  trade  with  the  old 
man,  and  knocked  that  oft — would  they  be- 
willing  to  take  $444  out  of  the  6  per  cent, 
and  they  said  they  wouldn't"  That  Bailee 
advised  him  to  stand  pat  at  $40 — not  knock 
off  anything — and  that  old  man  Jamison 
would  take  the  land  at  that  price.  On  June 
28tb  or  30th  Mr.  Jaml8(m  returned  from  Illi- 
nois to  consummate  the  deal  for  the  land. 
He  and  plaintUfs,  Bailee  and  Ferris,  drove^ 
to  defendant's  farm,  where  they  met  de- 
fendant and  his  brother  Joseph..  Mr.  Jam- 
ison informed  them  that  be  had  come  to  take 
the  land  and  make  payment  thereon.  Joseph 
McMurry  told  falm  he  had  concluded  not  to 
sell.  He  and  Jamison  bad  some  conversa- 
tion, and  the  matter  was  dropped  so  far  aa 
Joseph  McMurry's  farm  was  concerned.  De- 
fendant testified  that  he  then  asked  Mr. 
Jamison  if  he  wanted  bis  farm  without  that 
of  his  brother,  to  which  Mr.  Jamlaon  an- 
swered that  be  did  not;  that  he  wanted  both 
or  none  at  all.  Whereupon  iefendant  claims 
he  said  to  Jamison:  "This  enda  the  matter 
between  you  and  me,  then."  This  conversa- 
tion is  alleged  to  have  occurred  at  his  wood 
pile,  in  tiie  presence  of  plaintifts.  Both  plain- 
tiffs and  Jamison  say  it  did  not  occur  at  all. 
Jamison,  however,  asked  permission  to  drive 
down  on  his  farm  and  look  at  the  drainage, 
which  was  granted,  and  defendant  here  tes- 
tified that  he  said:  "Ton  may  go  and  look 
for  information,  but  not  to  buy."  Both 
plalntifts  and  Jamison  say  no  such  remark 
was  made,  and  defendant's  hired  band,  who 
was  present  did  not  hear  It  Thereupon 
Jamison,  the  two  plaintiffs,  and  Joseph  Mc- 
Murry drove  down  and  looked  at  the  bottom 
lands.  While  looking  at  the  bottom  lands, 
and  driving  back  to  the  wood  pile,  wheie- 
defendant  was  at  work,  Bailee  and  Fsrls 
persuaded  Jamison  that  he  could  take  de- 
fendant's farm  at  the  agreed  price  as  an  in- 
vestment, and  make  some  money  out  of  it 
Jamison  concluded  that  It  was  the  better 
piece  of  land,  of  the  two  farms,  and  that  he 
would  take  it  They  returned  to  the  wood 
pile  and  notified  defendant  that  Mr.  Jamison 
had  concluded  to  take  his  farm  at  the  agreed 
price,  and  Mr.  Jamison  tocdc  from  his  pocket 
a  bank  draft  for  $1,000;  saying  that  he  was 
to  pay  only  $500  on  the  one  farm,  but  as  the 
iMwtber  had  backed  out  he  would  pay  the 
entire  amount  on  this  farm.  The  defendant 
took  the  draft  and  looked  at  it,  saying  he 
supposed  it  was  all  right  but  that  he  would 
not  sell  his  farm.  Thereupon  Bailee,  the 
agent  called  his  attention  to  the  sev«al  con- 
versations whereby  he  was  to  have  6  per 
cent  commission  for  producing  a  buyer, 
which  conversation  defendant  admitted,  but 
sold,  "Ton  are  not  a  real  estate  man — yoo 


Digitized  by  Google 


Mo)  BALLEE  T. 

are  a  liTOTyman — and  I  wHl  not  par  jon  any 
commlsdona,"  and  refused  to  par  commla- 
BfoDs  on  tbe  aale.  Defendant  testified  to  the 
following  conversation  which  occurred  be- 
tween himself  and  plalntUf  Ferris  juat  prior 
to  Jandson  driving  down  on  the  bottom  to 
look  at  tbe  drainage:  "Mr.  Ferris  says: 
'Ton  remember  the  conversation  you  had 
with  Hr.  Bailee  last  fall,  and  yon  remember 
yon  said  yon  would  not  raise  the  price  on  Mr. 
Jamlflon  before  the  4th  day  of  Jnly.  Now 
yon  refuse  to  sell.'  I  told  him  I  did  not  re- 
fuse to  sell."  So  we  see  up  to  this  tinie 
there  was  no  refusal  to  s^,  accordtng  to 
defraidanrs  testimony.  Defendant  then  tes- 
tified tbat,  as  the  party  went  to  leave  him, 
be  opened  tbe  gate,  and,  as  they  drove  off, 
'^m  Bailee  says,  'I  have  produced  a  buyer.* 
I  says:  Ton  might  not  understand  it,  and 
made  it  as  plain  as  I  could  when  you  left 
here  btfore  [meaning  when  tbey  parted  to 
drive  on  fbe  bottom  and  look  at  the  drainage] 
that  yoa  could  not  look  at  this  place  to  buy,* 
and  says,  *If  you  did  not  understand  It  then, 
I  want  yon  to  understand  It  distinctly  that 
If  yon  ever  have  bad  authority  to  sell  this 
farm  to  any  one,  or  to  price  It  to  anybody, 
yon  never  shall  hare  autlxvlty  to.*  He  says. 
'Now  70a  withdraw  Itr  I  says.  Tes.*  The 
Did  man  says,  *I  understand  It'  I  says, 
'Some  pecvto  have  got  pretty  thick  beads, 
that  yon  can't  beat  anything  into  them.' " 
All  of  the  evidence  shows  that  Mr.  Jamison 
bad  at  tbe  time  $18,000  In  the  bank,  on  de- 
posit and  was  ready,  able,  and  willing  to 
bay  UiJs  fbrrn,  and  was  prevented  &rom  so 
doing  by  tiie  Oat  refusal  of  the  defendant  to 
sen. 

Defoidanfa  contentions  are  tliat  while 
he  agreed  to  pay  Bailee  a  commission  In  a 
cmveraatlfm  had  the  summer  before,  the 
contract  had  expired,  and  that  It  had  never 
been  renewed  by  him.  He  was  therefore 
not  obligated  to  pay;  and,  second,  that  he 
KToked  the  authority  of  the  agent  by  his 
statement  to  Mr.  Jamison  In  the  presence  of 
tbe  agent  upon  Jamison  saying  to  him  that 
he  did  not  want  one  farm  without  the 
otber:  rCbat  settles  It  Mr.  Jamison,  be- 
tween yon  and  me.  fniat  Is  what  I  wanted 
to  know*' — and  by  saying  to  Jamls<m  and 
the  others  that  they  might  look  at  the  form 
tor  Information,  but  not  to  boy,  when  Jam- 
ison drove  to  tbe  bottom  to  look  at  tbe 
drainage  which  statraients  plaintiffs  and 
Jamison  say  be  did  not  make. 

The  oonrt  Instructed  Uie  jury  on  tbe  part 
at  the  plaintiffs  that  If  tbe  Jury  believed 
from  the  evidence  that  defendant  contract- 
ed to  pay  plaintiffs  6  pa  cmt  commissions 
tor  prodndng  a  buyer  tot  his  farm  at  |40 
per  acr^  and  that  plaintiffs  produced  a  buy- 
er before  said  authority  was  revoked  by  de- 
fendant McMurry,  and  within  a  reasonable 
time,  while  said  cmtract  was  stlU  In  force, 
and  snch  buyer  was  ready,  able,  and  wllliilg 
to  buy,  and  defMidant  refused  to  sell,  then 
tte  finding  should  be  for  the  plaintiffs.  Tbe 
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court  refused  tbe  following  instructions  ask- 
ed by  plaintiff,  to  the  refusal  of  which  ex- 
ceptions were  sared,  and  complaint  thereof 
is  made  here: 

"(7)  OenUemrai,  If  you  believe  from  the 
evidence  in  this  cause  that  the  defendant 
contracted  and  agreed  with  tbe  plaintiff  Sol- 
lee  that  If  he  would  sell  his  farm  at  $40  per 
acre,  he  would  give  bim  a  commission  of  0 
per  cent  on  the  amonnt  of  the  sale,  and  if 
you  believe  that  said  Bailee  did  so  furnish  a 
purchaser  ready,  able,  and  willing  to  take 
said  land  at  said  price,  then  it  was  not  nec- 
essary that  said  Bailee  should  negotiate  the 
terms  of  said  sale;  it  was  sufficient  that  he 
produce  a  man  who  was  able  and  willing  to 
comply  with  the  terms  that  the  defMidant 
imposed;  and.  If  you  find  that  he  atwolutely 
refused  to  make  the  sale,  then  said  Bailee 
was  entitied  to  bis  commission,  and  your 
findlDgs  should  be  for  the  plaintiffs. 

"(8)  Oentiemen,  if  you  believe  from  the 
evidence  In  this  cause  that  the  defendant 
McMurry.  contracted  aud  agreed  with  the 
plaintiff  SaUee  that  If  he  would  sell  bis 
land  for  the  price  and  sum  of  $40  per  acre, 
he  would  pay  to  him  the  sum  of  6  per  cent 
commission  oa  the  total  amount  of  the  sale, 
and  If  yon  turthor  believe  that  tbe  plaintiff 
Bailee  produced  to  him  a  purchaser,  or  was 
the  cause  of  one  being  produced,  who  was 
ready,  able,  and  willing  to  take  the  land  at 
said  price,  but  tbe  defendant  McMurry,  re- 
fused to  perfect  said  sale,  and  If  you  further 
believe  that  this  coplalntiff  Is  the  one-balf 
owner  of  the  said  cmnmlssion,  fhta  you 
should  find  for  the  plaintiffs,  as  though  said 
sole  bad  been  made  the  full  amount  ot  said 
6  per  cent  commission  on  said  purchase 
price. 

It  was  not  necessary,  gentlemen,  that 
the  plaintiff  Bailee  should  have  n^tlated 
the  terms  of  said  sale  with  the  purchaser, 
nor  need  he  actually  produce  the  purchaser 
In  person,  If  he  was  the  procuring  cause  of 
the  purchase-  being  produced  to  the  defend- 
ant; and,  it  you  believe  the  purchaser  10 
produced  was  able  and  willing  to  take  the 
land  and  pay  for  It  at  the  price  and  sum  of 
$40  per  acre,  then  said  Sallee  was  entlUed 
to  commission,  provided  defendant  contract- 
ed with  him  as  set  forth  In  above  Instruc- 
tions." 

There  was  some  evidence  on  the  part  of 
the  defendant  to  tbe  effect  that  one  Murray 
first  told  Jamison  of  defendant's  farm,  and 
that  he  was  thinking  of  going  to  see  It  when 
taken  In  charge  by  the  plalntiflb,  and  nego- 
tiations commenced  by  them.  The  above 
InBtmcttons  8  and  8  wwe  predicated  itpra 
this  evidence,  and  they,  as  well  as  No.  7, 
should  have  been  given. 

The  following  InstmcUon  (No.  10^  refuted) 
should  have  been  given: 

Gentlonen,  it  yon  believe  fn>m  the 
ertdence  In  the  cause  that  the  defendant 
McMurry,  employed  the  plaintiff  Sallee  to 
sell  his  farm  tor  him,  and  agreed  with  him 
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If  he  Tonld  sell  It  for  ^40  per  acre  be  woidd 
Klre  blm  a  commiBslon  of  Ave  per  cent  on 
the'  total  amotint  of  the  sale,  then  said  Bai- 
lee wonld  bsTe  been  entitled  to  zeasonable 
notice,  taking  Into  consideration  tiie  condi- 
tion and  situation  of  the  parties,  of  the  rer- 
■ocatlon  of  said  agency,  and  it  vonld  be  too 
late  for  the  defendant,  McMnrry,  to  revoke 
It  or  terminate  it  aftor  the  negotiations  with 
the  purchaser  bad  begnn,  which  were  finally 
consummated,  If  you  so  believe  they  were.** 

It  was  error  to  give  defendant's  instruc- 
tions Nos.  11  and  12,  as  follows: 

"(11)  The  jury  are  Instructed  that  even 
though  they  may  believe  from  the  evidence 
in  the  cause  that  defendant,  McMurry, 
agreed  with  plaintiff  Bailee  to  pay  him  S 
per  cent,  commission  for  producing  a  pmv 
chaser  for  Ids  farm,  and  even  thoui^  you 
shall  further  b^eve  that  while  said  contract 
was  existing  said  Bailee  produced  witness 
Jamison,  who  was  able  to  purchase  and  pay 
for  said  farm,  still  If  you  shall  further  be- 
lieve from  the  evidence  that  said  Jamlstm 
told  the  defendant  that  he  would  not  take 
bis  farm,  without  the  farm  ot  the  other 
brother  went  with  it,  and  that  thereupon 
the  defendant  informed  Jamison  and  the 
plaintiffs,  or  either  of  th«n,  in  the  presence 
of  the  others,  that  the  trade  was  off  be- 
tween them  and  that  tibe  farm  was  not  tar 
sale,  then  your  verdict  should  be  for  the  de- 
fendant, even  though  you  may  believe  that 
within  a  short  time  said  Jamison  returned 
and  offered  to  take  the  ftirm. 

"(12)  Thejuiy  Is  inatmcted  that  if  you  shall 
brieve  from  evidence  in  the  cause  that  on 
the  80th  day  of  June,  1902,  at  the  wood  pile, 
Jamison  informed  the  defendant  that  he 
would  not  purchase  his  farm  without  also 
getting  Joe's  farm,  and  left  with  that  un- 
derstanding between  himself  and  the  de- 
fendant, then  Jamison  and  the  plaintiffs 
were  bound  by  such  understanding,  and  he 
would  have  no  right  to  return  and  offer  to 
take  defendant's  farm  for  the  mere  purpose 
of  collecting  commlBslons  off  the  defendant." 

These  two  instructions  treated  the  matter 
of  Jamison's  stating  that  be  did  not  want 
one  of  the  farms  without  the  other  as  hav- 
ing terminated  the  agency  to  sell  the  lands, 
and  for  this  reason  are  erroneoaB. 

The  trial  resulted  In  a  verdict  for  the  de- 
fendant.  Plaintiffs  appeal  here  for  review. 

Smoot,  Boyd  &  Smoot,  for  appellants.  J. 
M.  Jayne  and  Mudd  &  PettiuglU,  for  re- 
spondent. 

NORTONI,  J.  (after  stating  the  facts).  It 
is  the  law  that  a  real  estate  broker  earns 
his  commission  when  be  produces  and  Intro- 
duces to  bla  principal  a  buyer  who  Is  able, 
ready,  and  willing  to  buy  upon  the  terms  at 
which  the  broker  is  authorized  to  sell. 
Brown  v.  Smitb  (Mo.  App.)  87  S.  W.  556; 
Goodson  V.  Embleton,  106  Mo.  App.  77,  80 
8.  W.  22;  Pinch  v.  Trust  Co.,  02  Mo.  App. 


263;  Flnley  v.  Dyer,  79  Mo.  App.  fM;  Hug- 
gins  V.  Heame,  74  Mo.  App.  86;  Gbtpley  v. 
Leathe,  60  Mo.  App.  15;  Haydoi  v.  Grlllo^s 
Adm*r,  42  Mo.  App.  1;  Id.,  85  Ma  App. 
647;  Id.,  26  Mo.  App.  280;  Oelatt  v.  Bldge, 
117  Mo.  653,  28  B.  W.  882,  88  Am.  St  Bep. 
683.  And  In  cases  where  the  prlndpal  re- 
fuses to  sell  upon  the  broker  having  pro- 
duced and  introduced  to  him  a  buyer  who  is 
ready,  able,  and  willing  to  purchase  upon 
the  terms  proposed,  the  law  regards  the 
sale  as  made,  in  so  far  aa  the  agent  and  his 
commlssiona  are  c(mcemed,  upon  the  theory 
that  the  law  does  not  require  that  to  be 
done  by  ttie  agent  which  Is  either  unreason- 
able or  Impossible.  But  tiavlng  produced  a 
qualified  buyer,  he  has  fully  performed  on 
his  part  as  It  Is  not  within  his  power  to 
force  the  proprietor  to  convey  the  land,  and 
In  such  case  the  law  declares  the  commis- 
sions earned  and  the  sale  made  on  the  part 
of  the  broker.  Brown  v.  Smitb  (Mo.  App.) 
87  S.  W.  656;  Ooodaon  v.  Embleton,  106 
Mo.  App.  77,  80  S.  W.  22;  Heel  Estate  Go. 
V.  Ruhlman,  68  Mo.  App.  603; '  Wright  ft 
Orison  v.  Brown,  Id.  607;  Reeves  v.  Yette, 
62  Mo.  App.  440;  Hart  v.  Hopson,  52  ila. 
App.  177;  Stlnde  v.  Bleach,  42  Mo.  App. 
678;  Hayden  v.  QrUlc^s  Adm*r.  Id.  1;  Hai^ 
wood  V.  Dlemer,  41  Mo.  App.  48;  Oelatt  v. 
Bldge,  117  Mo.  568.  23  a  W.  882,  88  Am.  St 
B^.  683. 

It  is  also  well  settled  tiiat  the  agent  is  en- 
tiOed  to  bis  commissions  If  be  Is  the  pro- 
curing cause  of  the  n^otlations  which  re- 
sulted In  the  sale,  even  though  the  agent 
does  nothing  more  than  telng  the  parties  to- 
gether for  flie  purpose  of  D^;otIatlng,  and 
the  negotiations  are  afterwards  conducted 
and  concluded  by  the  prlndpa]  in  person. 
Oelatt  V.  Bldge,  117  Ma  558,  28  8.  W.  882,  88 
Am.  St  B^.  683;  Tlmberman  v.  Craddock, 
70  Mo.  638;  Tyler  v.  Parr,  62  Mo.  249;  Bell 
V.  Kaiser,  60  Ma  150;,  Wright  A  Orison  v. 
Brown.  68  Mo.  App,  677;  Bronnan  v.  Boach. 
47  Mo.  App.  290. 

In  the  case  at  bar  the  contract  of  employe 
ment  contained  nothing  as  to  tiie  terms  up- 
on which  the  sale  was  to  be  made  by  Sallee, 
and,  of  course,  In  the  absence  of  proof,  the 
law  would  presume  the  terms  to  be  cash. 
But  be  this  as  It  may,  the  principal  can  fix 
the  terms  to  suit  himself  upon  meeting  the 
purchaser  produced  by  the  broker,  and  can 
even  vary  the  terms,  if  he  sees  fit  that  were 
originally  provided  between  himself  and  the 
broker,  and,  upon  doing  so,  would  be  obli- 
gated to  pay  tbe  broker  commissions  upon 
his  failure  thereafter  to  carry  out  the  con- 
tract in  accordance  with  tbe  terms  agreed 
upon  between  himself  and  the  prospective 
buyer.  Wright  &  Orison  v.  Brown,  C8  Mo. 
App.  577;  Brennan  v.  Boach,  47  Mo.  App. 
290;  Jones  v.  Berry,  87  Ma  App.  125;  Goffe 
V.  Gibson,  18  Mo.  App.  1. 

In  the  case  at  bar  the  brokers  produced 
the  purchaser,  and  he  and  the  respondent 
agreed  upon  the  terms  of  purchase,  iqNm 
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vbicb  Jamlaon  conld  bave  the  farm  at  any 
time  before  the  4th  day  of  Jnlr,  provided  re- 
spoDdent  did  not  sell  It  to  other  parties. 
JamiBon  returned  In  doe  time  and  offered 
to  take  the  place  In  accordance  with  the 
terms  theretofore  agreed  npon,  and  the  sale 
was  defeated  by  no  other  cause  than  the  flat 
refusal  of  the  defendant  to  convey.  Upon 
this  state  of  facts,  appellants  would  be  enti- 
tled to  recover  their  oommlssiona  if  the  Jnry 
find  that  they  were  employed  as  they  allied, 
and  of  which  employment  there  seems  but 
tittle  or.no  doubt,  unless  the  agency  had  been 
terminated  before  respondent's  refusal  to 
consummate  the  sala  If  the  appellants 
were  employed  as  agents  or  brokers  for  the 
sale  of  the  land,  as  it  seems  almost  beyond 
controversy  they  were,  then  the  employment 
would  continue  for  a  reasonable  time,  at 
least,  or  until  revoked.  In  a  contract  of  on- 
plc^ment  to  sell  real  estate,  the  broker  Is 
imlvavally  entitled,  in  the  absence  of  the 
revocation  of  his  authority,  or  a  time  limit 
to  hie  employment,  to  a  reasonable  time  In 
which  to  find  a  purchaser.  Henderson  v. 
Vincent,  84  Ala.  99-100,  4  South.  180;  Blddl- 
son  T.  Johnson,  SO  111.  App.  178 ;  Lane  v.  Al- 
briglit,  4Q  Ind.  276;  Stedman  v.  Rldiardson, 
100  Ky.  79.  87  8.  W.  259 ;  Carroll  v.  Pettit, 
G7  Him.  418,  22  N.  Y.  Supp.  250 ;  Slbbald  v. 
Iron  Co.,  83  N.  Y.  384,  38  Am.  Rep.  441 ;.  Les- 
Ue  V.  Boyd,  124  Ind.  320,  24  N.  E.  887  ;  9 
Cyc.  613 ;  1  Am.  &  Eng.  Ency.  Law  (2d  Ed.) 
1220.  "In  deciding  whether  an  undertaking 
has  been  performed  within  reasonable  time, 
the  material  difficulties  and  hazards'  attend- 
ing It,  and  the  amount  of  diligence  used  and 
frustrated  attempts  at  performance,  should 
be  considered,  •  •  •  and  that  it  la  a 
question  of  fact  for  the  jury  when  It  depends 
upon  facts  extrinsic  '  to  the  contract  and 
which  are  matters  In  dlspnte."  0  Cyc.  618. 

In  determining  what  would  be  a  reasonable 
time  for  complying  with  a  contract  of  this 
kind,  it  must  be  kept  In  mind  that  farms  are 
Blow  In  selling.  Purchasers  are  not  found 
every  day,  and  the  facts  and  circumstances 
snrronndlng  the  transaction  usually  are  such 
that  some  little  time  is  required  in  which  to 
find  a  buyer  and  then  work  up  a  sale.  In 
sbox%  the  tects  and  circumstances  of  each 
cue  Ahonld  be  considered  In  determining 
what  ifl  a  reasonable  time  tiiereln.  Howe  v. 
Brlstow,  es  Ma  Ai^.  624.  At  any  rate,  It  la 
in  erldoKe  In  tills  case,  and  It  aeems  be- 
y<md  dispute  as  both  parties  testified  si^ 
stantlally  the  same  about  the  omTersatlon 
oa  the  evening  b^ore  the  broker  droro  the 
pnrcbaaer  to  req?ondent*s  farm,  that  Bailee 
called  the  attentlm  of  reapcmdait  to  the  con- 
venation  about  the  aale  of  tba  farm  wfal<A 
be  bad  had  the  fall  b^ora  Defoidant  said 
be  remembered  It,  and,  mxm  being  told  that 
be  would  bring  some  land  buyws  out  the 
next  day,  said  he  would  be  at  home,  all  of 
wfaldi  tends  to  show  that  tiie  contract  In 
this  case  was  then  b^ng  acted  up<Hi  by  both 
parties;  and  tm  the  following  day,  aa  de> 


I  fradant's  farm,  when  Sallee  related  the  con- 
versation of  the  fall  before  to  respondent,  he 
I  did  not  repudiate  any  part  of  it  All  of  the 
conversation  tends  to  show  that,  if  a  con- 
tract existed  at  all,  they  were  then  acting 
uimn  it  If  the  contract  of  agMicy  existed, 
there  Is  no  donbt  but  what  the  respondent 
had  the  right  to  terminate  it,  as,  where  no 
time  for  the  continuance  of  a  contract  of  this 
kind  Is  fixed,  either  party  Is  at  liberty  to 
terminate  It  at  will,  subject  only  to  the  re- 
quirements of  good  faith  and  reasonable  no- 
tice. Slbbald  V.  Iron  Works,  83  N.  Y.  878, 
38  Am.  Rep.  441;  Jones  v.  Berry,  37  Mo. 
App.  125 ;  Ga^  v.  Sack,  19  Mo.  App.  470. 
'  The  law  is  well  settled,  however,  by  nu- 
I  merous  adjudicated  cases,  that  the  principal 
j  wUl  not  be  permitted  to  terminate  the  agen- 
:  cy  without  cause  In  the  very  midst  of  nego- 
I  tiations  which  the  agent  has  brought  about 
j  by  the  expenditure  of  time,  labor,  or  money, 
1  to  which  he  has  been  racouraged  and  mov- 
I  ed  by  the  principal.  The  principal  hi  no  more 
permitted  to  terminate  the  agency  in  the 
midst  of  negotiations,  and  thus  defeat  the 
agent's  compensation  by  refusing  to  convey, 
upon  the  ground  that  he  has  terminated  the 
agency,  while  the  negotiations  were  pending 
In  their  last  stages,  than  he  is  permitted  to 
terminate  the  agency  under  like  circumstan- 
ces and  defeat  the  agent's  compensation  when 
he  takes  the  n^tlatlons  out  of  the  agent's 
hands  and  completes  the  sale  on  Ms  own  ac- 
count The  policy  of  the  law  Is  the  same  in 
either  case — ^to  protect  the  agent  and  see 
that  he  is  compensated  for  the  services  he 
has  rendered.  It  wonld  be  highly  unjnst. 
Indeed,  to  permit  the  employment  of  agents, 
and  their  encour^nuent  to  wotk  and  ex- 
pend money  and  time  In  the  service  of  their 
principals,  and  then  permit  the  principals  to 
defeat  them  of  tb^  expected  compensation 
by  terminating  the  agency,  when  the  pur- 
chaser waa  blms^f  almost  ready  to  close  the 
bargain.  1  Amer.  ft  Eng.  Ency.  Law  (8d  Ed.) 
1217,  says :  **0f  course.  If  the  autliorlty  has 
been  executed.  It  cannot  then  be  revcAed." 
And  again,  at  page  1217,  says:  "The  agmt 
cannot  be  deprived  of  the  fruits  of  his  labors, 
and,  when  a  sale  la  virtually  effected  by  a 
duly  authorised  sgeat,  If  the  principal  takes 
the  matter  into  his  own  bands,  he  Is  stlli  lia- 
ble for  the  commission  to  his  agent,  since  the 
latter  Is  the  procuring  cause."  Knox  v.  Par- 
ker, 2  Wash.  84,  25  Paa  009;  Slbbald  v. 
Iron  Co.,  8S  N.  T.  878,  88  Am.  Rep.  441 ; 
Green  v.  Oole,  103  Mo.  70^  15  8.  W.  817; 
Oloror  V.  Henderson,  120  Mo.  867,  26  8.  W. 
175,  41  Am.  St  Bcp.  e06;  Blumoithal  v. 
Ooodall.  88  CaL  2S1,  as  Pac.  906;  Llvezy  v. 
Miller,  61  Md.  886.  In  the  case  last  dted 
the  Supreme  Gonrt  ct  Maiyland  said :  "It  Is 
also  the  estabUshed  law  that  after  negotla- 
tions  b^un  throu^  a  broker^  Intervention, 
having  vtrtoaUy  dominated  in  a  sale,  the 
agent  cannot  be  discharged,  ao  as  to  d^irive 
him  of  hla  coromlseUms.  If  the  agent  la  the 
procuring  cause  of  the  aale  mad^  he  wUl  be 
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awarded  hla  commisaloiiB."  In  Knox  y.  Par^ 
ker,  2  Wash.,  loa  dt  37,  20  Pac  910,  the 
court  said :  "And  If  at  the  time  of  the  revo- 
cation the  agent  should  hare  a  pending  treaty 
with  a  proposing  purchaser,  who  afterwards* 
by  a  continuance  of  the  same  negotiations 
with  the  principal  himself,  actually  boys 
the  property,  tbe  agent  would  have  fully 
earned  his  commission,  since  tbe  principal  In 
such  a  transaction  cannot  arbitrarily  cut  oCT 
the  i^ent'B  authority,  In  the  midst  of  what 
would  be  a  successful  agency,  and  then,  al- 
though himself  taking  advantage  of  the 
agoit's  services,  refuse  him  compensation." 
The  Supreme  Court  of  New  York  aald: 
'Thus,  If  in  the  midst  of  negotiations  instl- 
tnted  by  the  tnt^er,  and  whldi  wore  plainly 
and  evidently  approaching  miccees,  the  edier 
should  revoke  the  authority  of  tbe  tnrokw, 
with  a  view  of  concluding  the  bargain  with- 
out bis  aid,  and  avoiding  13ie  payment  of 
commisaionB  about  to  be  e^ed.  It  might  well 
be  said  that  the  due  performance  of  bis  ob- 
ligation by  tbe  hrdkee  was  purposely  prevents 
ed  by  tlw  principal."  Slbbald  v.  Iron  Go^ 
88  N.  T.,  loc.  eft  884,  88  Am.  Bep.  441. 

It  seems  clear  to  us  that  the  mere  fact 
tiiat  the  prospective  buyer,  Jamison,  said  in 
the  conversation  at  the  wood  pile  that  be  did 
not  vrant  deftedautfs  farm  without  tbat  of 
Us  brother,  and  that  defendant  reitlled  to 
him  that  "This  ends  tbe  mattar,  then,  be* 
tween  you  and  me,"  cannot  operate  to  termi- 
nate tbe  agency  of  the  plaintiffs  In  this  case, 
evoL  though  It  wu  said  In  tbetr  presence 
and  th^  beard  it,  as  such  remarks  were  evi- 
dently only  a  part  of  13ie  n^tlatlons.  It 
is  an  everyday  occurrence  with  a  prospective 
buyer,  when  he  fully  intends  to  buy,  to  say 
ttiat  tbe  artlcto  does  not  suit  him ;  13iat  be 
don't  believe  he  wants  It;  etc.;  and  such 
statoaents  cannot  be  treated.  In  cases  of  this 
kind,  as  terminating  all  nc^otiatiODS.  fHiere 
was  nothing  said  by  the  respondent  to  tbe 
appellants  which  tended  to  terminate  their 
agen<7,  If  tb^  had  one,  and  tbe  remark 
which  tbe  defendant  says  be  made— that  they 
could  go  down  on  the  bottom  and  took  at 
tbe  land  for  Information,  but  not  to  buy — 
certainly  would  not  operate  at  that  time  as 
a  tmnlnatlon  of  tbe  agency,  nw  as  a  revo- 
cation of  authority.  Plalntifbi  bad  perform- 
ed their  oervloes,  and  were  still  working  to 
consummate  tbe  deal;  and  tbe  law  would 
not  permit  the  trade  to  be  called  off  by  tbe 
d^endant  at  tbe  last  moment,  and  their 
commissions  defeated  ther^y.  Having  pro- 
duced a  purchaser  to  whom  respondent  bad 
given  every  assurance  of  his  wilUngneas  to 
sell,  they  had  tbe  undoubted  right  and  it 
was  their  dn^  to  use  every  effort  to  Induce 
him  to  buy,  at  least  so  long  as  he  remained 
upon  the  premises,  even  tiiotigh  he  had  ex- 
pressed himself  lui  unwilling ;  and.  upon  bis 
Anally  agreeing  to  do  so,  it  was  respondent's 
duty  to  sell. 

The  twelfth  instruction  given  on  behalf  of 
fbe  respondent  was  bad  for  a  second  reason. 


It  assumes  a  fact  not  in  proof,  and  tells  the 
Jury  that  "be  would  have  no  light  to  r^m 
and  offer  to  take  defendant's  farm  for  the 
mere  purpose  of  collecting  commissions 
of  defendant"  It  is  palpable  that  Jamison, 
tbe  purchaser,  could  have  no  commissions  in 
tbe  trade.  The  ina traction  la  therefor©  sug- 
gestive of  a  conspiracy  betwea  the  xppel- 
lanta  and  tbe  pnrdiaaer  to  mulct  respond- 
ent for  commlssicnis,  of  which  there  was  nel< 
that  evld^ice,  nor  a  fhct  from  whldi  a  rea- 
sonable inference  to  that  effect  coold  be 
drawn.  In  the  record.  It  stands  out  in  tbe 
case  as  an  unwarranted  Imputation  of  bad 
faith  and  conspiracy  on  tbe  part  of  appel- 
lants and  the  purchaser.  Instrucflons  of 
tills  diaractra  should  be  avoided  in  cases 
when  not  warranted  by  tbe  evidaioei  Bean- 
diamp  V.  Higgins,  20  Mo.  A^  514;  Jolin- 
BOn  V.  Kahn,  97  Uo.  App.  628,  71  S.  W.  729. 

Vor  the  reasons  given,  tiie  Judgmrat  is  re- 
versed,  and  tba  cause  remanded  to  be  pro- 
ceeded with  In  accordance  with  tbe  views 
herein  expressed.  Alt  concur. 


OYLEB  V.  QUINOT,  O.  &  K.  O.  B.  CO.* 

(Kansaa  Olty  Court  of  Appeals.  Uiasoori. 

Uor  22,  1905.) 

1.  BAILBOADB— INJCBT  TO  LiVI  STOOK— OWH- 
XBSHXF  or  BOAD  —  SumOIBNGT  OW  BVI- 
DBHOB. 

In  an  action  against  a  railroad  for  iajuiy 
to  live  stoc^  alleged  to  have  been  struck  by  a 
train  on  defendant's  road,  where  plaintiff,  after 
introducing  some  evidence  of  the  ownership  of 
tbe  road,  was.  permitted  thereafter  througboat 
the  trial  to  assume  as  proved  In  the  examination 
of  witnesses  the  fact  of  defendant's  ownership 
of  the  road  without  objection,  and  the  defendant 
offered  no  evidence  and  gave  no  intimation  of 

finrpose  to  resist  the  action  on  the  ground  that 
t  did  not  own  the  road,  no  farther  proof  of  de- 
fendant's ownership  of  the  road  was  ueceasarr. 

2.  Sahb— KiLLiRQ  nr  Tbain. 

Where  recovery  is  sought  under  Bev.  SL 
1699,  I  1106,  aaUiorising  the  recovery  of  doabl« 
damages  for  stock  killed  by  trains,  tbe  fact 
that  the  stock  was  killed  by  a  train  is  not  requir- 
ed to  be  proved  by  direct  evidence. 

[Bd.  Note. — For  cases  in  oolnt,  see  voL  41, 
Gent.  Dig.  Railroads.  S  1608^^] 

S.  Sake— FA.ILUBE  to  Fence— Gonstbuctioh 
OF  Statute. 

Under  Bev.  8t  1899,  I  1105,  autiiorising 
the  recovery  of  double  damaxes  for  injury  to 
live  stock  caused  by  railroad  traius  and  the 
failure  of  railroad  to  maintain  lawful  fencM, 
where  the  lands  adjoining  a  railroad's  right  of 
way  are  not  inclosed  by  a  lawful  fence,  and  the 
stock  of  a  stranger  reaches  the  railroad  over 
them,  the  railroad  Is  liable  for  injuries  inflicted 
by  its  trains  If  its  right  of  way  is  not  inclosed 
by  a  lawful  fence  and  the  stock  enters  on  that 
account 

[E^  Note. — ^For  cases  In  point  sea  vol.  41, 
Cent  Dig.  Ballroads,  i  1480.1 

4.  Saue. 

Rev.  St  1899,  §  1106,  antitorlsing  the  re- 
covery of  damages  against  railroads  for  injary 
to  live  stock  caused  by  their  failure  to  maintain 
lawful  fences  along  their  right  of  way,  where 
the  injuries  are  inflicted  by  the  animals  being 
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frfgliteiied  aad  nmnlng  against  «  fence  or  into 
a  calTert,  bridg^  sloaga  or  mire,  or  other  object 
aioQK  the  line  of  road,  is  not  an  exclnsive  rem- 
and, if  a  railroad  falls  to  erect  and  main- 
a  lawful  fence,  and  stock,  tbrongh  snch 
breach  of  duty,  strays  on  the  right  of  way  and 
ia  injured  by  mnning  along  over  the  ties  and 
other  hard  substances  and  material  of  the  track, 
the  owner  may  recover. 

[Ed.  Note. — ^For  cases  in  point,  see  vol  41, 
Gent.  Dig.  B&Uroads,  fS  1427. 14^] 

fi.  Save. 

Where  the  stock  hi  question  did  not  reach 
the  defendant's  right  of  way  from  the  lands  of 
an  adjoining  owner,  but  directly  from  the  high- 
way, a  contention  that  recovery  could  be  had 
oader  neither  section  1105  nor  section  llOfI, 
Rev.  St.  1899,  because  they  are  Intended  for  the 
benefit  of  the  proprietors  of  adjoining  lands, 
and  not  for  the  benefit  of  owners  of  treqnaslng 
animgln,  was  untenable. 

[Ed.  Nots^For  cases  In  point,  wt  ToL  41, 
Gent.  Dir.  BaUroads,  H  1429. 14U.] 

Appeal  from  Circuit  Court,  Onindy  Oonn- 
ty;  Paris  O.  Stepp,  Judge. 

Action  by  F.  8.  Oyler  against  the  Qnlncy, 
Omaha  &  Kansas  City  Railroad  Company. 
Fr<»&  a  judgment  In  favor  of  tbe  plalntU^  de- 
fendant  aitpeals.  Affirmed. 

Hall  &  Hall  and  J.  G.  Trimble,  ftor  appel- 
lant. Harber  ft  Knii^t  for  reqicnident 

JOHNSON.  J.  This  stilt  originated  before 
a  jDstlce  of  the  peace  In  Taylor  township. 
Ornndy  coonty.  The  complaint  la  tn  tttree 
counts.  In  the  first,  double  damages  are 
eon^t  undOT  section  llOE^  Bev.  St  1899.  for 
ttw  Um  of  a  mole  killed  by  one  of  d^endanf  s 
tratna.  In  the  second,  single  damages  are 
■sked  for  Injuries  sastalned  ^  another  mule 
In  its  efforts  to  escape  the  same  train.  The 
third  count  to  Connded  npon  a  cause  of  actiim 
assigned  by  Dr.  H.  W.  Oyler  to  plaintiff,  bas- 
ed vpon  a  claim  for  double  damages  tvt  tbe 
kflUng  of  a  horse  by  another  of  defoidanlf  s 
tralnSL  It  Is  alleged  the  two  mutes  entered 
upon  defendant's  right  of  way  on  Ihe  nlg^t 
of  December  1,  1903,  by  Jmnplng  over  an  In- 
snffldent  cattle  gnard  maintained  in  Taylor 
township  half  a  mile  east  the  town  of 
Brlmaon  at  a  point  where  the  defendant's 
railroad  la  crossed  by  a  pnbUc  road.  Tbe 
horse  la  stated  to  have  entered  the  right  of 

way  dnrlng  the  night  of  ,  1902, 

by  jomplng  over  a  cattle  guard  maintained 
at  another  public  road  crossing  In  the  same 
townsblp.  and  also  diarged  to  have  been  In- 
sofBctent  to  torn  atoA.  At  the  trial  In  the 
drcnit  conrt,  apon  appeal,  plaintiff  recovered 
a  verdict  i^on  ea<di  oonnt  Judgment  was 
«itCTed  upon  tbe  first  and  third  counts  fcff 
double  damages,  and  upon  the  secopd  fOr  the 
amount  of  the  verdict  Defendant  appealed. 

It  is  claimed  plaintiff  failed  to  offer  any 
evidence  tending  to  show  that  defendant  own- 
ed tbe  railroad  mentioned.  Tbe  proof  of  this 
fact^  the  bnrden  of  which  was  upon  plain- 
tiff, though  meager,  was  sufficient  After 
it  was  introduced,  plaintiff's  counsel  tbrougb- 
ont  the  trial  was  permitted  to  aasume  as 
proven,  in  the  examlnstkn  of  witnesses,  the 


fact  of  defendant's  owneEshlp  of  the  road, 
without  objection.  Defendant  <^ered  no  evi- 
dence.  and  gave  no  Intlmatlm  of  purpose  to 
resist  the  action  on  this  ground.  Under  such 
drcumstances.  full  proof  should  not  be  ex- 
acted. Gelaer  v.  Bj.  Co.,  61  Ha  App.  482; 
Keltenbaugh  v.  Ballroad,  84  Ha  App.  148; 
Lindsay  v.  Ballroad,  86  Ma  Ak>.  61. 

It  Is  contended  that  the  peremptory  in- 
struction asked  by  defendant  should  have 
been  given.  The  claim  is  made  that  the  erl- 
d^ce  falls  to  show  that  any  of  the  animals 
motioned  In  the  complaint  was  struck  or 
Injured  upon  the  railroad.  There  was  no  di- 
rect proof  offered,  as  the  accidents  both  oc* 
curred  during  ni^t  and,  so  far  as  known, 
were  not  witnessed  by  any  one ;  but  tbe  facta 
and  drcumstances  detailed  In  evidence  very 
strongly  indicated  that  t3ie  two  animate  kill- 
ed were  stmdk  by  defendant's  trains,  and 
that  tbe  one  injured  received  its  Injuries 
from  nmnlng  upon  the  tlea  and  other  com- 
ponait  parte  of  defttidant's  road  in  flei^ng 
before  the  approaching  train.  Defendant  says 
tiiaf;  as  sectkm  1106  provides  for  the  imposi- 
tl<m  of  a  penalty  In  additton  to  compraiaatoiy 
damages;  It  is  Incumbent  upon  the  plalntifl 
to  prove  competent  evidence  the  liability 
of  defendant  fOr  the  injuries  sustained.  This 
la  true,  but  the  diaracter  of  proof  required 
ia  the  same  in  this  class  of  cases  aa  in  others. 
The  exlatence  of  ultimate  facte  may  be  found 
from  other  facts  and  drcumstances  in  proof. 
Jones  T.  By.  Oa,  62  Ma  App.  881;  Brown  t. 
Saiboad,  104  Ha  App.  681,  78  &  W.  278. 

From  tibe  evldeooe  adduced  it  appears  that 
the  three  aidmals  entered  the  rl^t  of  way 
from  public  roads  by  jmaslng  over  defective- 
ly constructed  cattle  guards.  Their  subse- 
quent movemente  were  plainly  Indicated  by 
the  tra<±B  and  other  marka  left  1^  them. 
The  two  mutes  proceeded  akmg  the  right  of 
way  eevttal  hundred  yards  from  the  place 
of  entry.  During  tbe  night  the  engine  of 
a  passing  train  was  heard  to  sound  tbe  stock 
signal  Tbe  mules  turned  and  ran  upon  the 
track,  and  in  dose  proximity  thereto,  before 
the  approadilng  train.  One  of  them  was 
fbnnd  the  next  nmnlng  beside  the  track  with 
three  broken;  tbe  other  escaped  into 
the  public  road  with  injuries  sustained  from 
running  at  hl|^  speed  v^on  the  hard  sub- 
stances of  the  roadbed. 

The  Injuiy  to  the  hoxae  was  also  dearly 
traced  to  a  oolUslon  with  one  of  defendant's 
trains,  and  Ite  presence  upon  the  track  shown 
to  have  beea  occaaloned  by  ite  passsge  from 
the  public  road  over  a  defectively  construct- 
ed cattle  guard.  Tbe  evidence  was  anffident 
to  go  to  the  Jury. 

Defendant  further  says  the  demurrer  to 
the  evidence  should  have  been  sustained,  tm 
the  naaon  that,  aa  it  was  charged  In  tbe 
complaint,  and  shown  In  proof,  the  railroad, 
at  tbe  polnte  of  entry,  ran  through  Inclosed 
lands,  and  plaintiff  waa  not  an  adjoining 
proprietor,  no  recovery  could  be  bad,  because 
aectlona  llOB  and  110^  Bev.  St  1888;  are  In- 
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tended  for  the  benefit  of  tbe  proprietors  of 
tbe  adjoining  lands,  and  not  for  the  b^ieflt 
of  owners  of  trespassing  animals.  A  saffl- 
dmt  answer  to  t'h<*>  is  that  the  B"**»fl]»  did 
not  reach  tbe  right  of  way  from  the  lands  of 
an  adjoining  owner,  bat  directly  from  the 
public  highway.  It  was  d^eodant's  daty  un- 
der the  Btatate  to  interpose  a  cattle  guard 
between  its  property  and  the  road,  reason- 
ably sufficient  to  turn  bUkA,  and  for  a  breach 
of  this  duty  It  became  liable  to  any  one 
whoee  stock  is  Injured  ther^y.  Moreover, 
the  duty  to  fence  the  right  of  way  through 
Inclosed  fields  does  not  Inure  solely  to  the 
benefit  of  the  adjoining  owner.  If  the  lands 
of  such  owner  are  not  Inclosed  by  a  lawful 
fence,  and  the  stock  of  a  stranger  reaches 
the  railroad  over  them,  the  company  Is  liable 
for  injui-les  Infilcted  by  Its  trains  if  Its 
right  of  way  Is  not  Inclosed  by  a  lawful  fence 
and  the  stock  enters  on  that  account  Reed 
T.  0.  &  A.  Ry.  (Kan.,  not  yet  officially  re- 
ported) S7  S.  W.  04:  Rlnehart  t.  Ry.  Co.  (Mo. 
App.)  80  S.  W.  910. 

Special  objections  are  urged  against  the  al- 
lowance of  a  recovery  tmder  the  second  count 
It  Is  conceded  that,  as  the  mule  did  not  come 
Into  contact  with  a  passing  train,  an  action 
fOT  double  damages  docs  not  lie  under  section 

1105.  Counsel  for  defendant  say  that  the 
action  cannot  be  maintained  under  section 

1106,  for  several  reasons,  as  follows:  Cattle 
guards  are  not  required  to  be  erected  and 
maintained  under  this  section ;  recovery  may 
be  had  only  in  case  tbe  stock  goes  upon  the 
right  of  way  at  a  place  where  it  is  not  In- 
closed by  a  lawful  fence  on  both  sides,  and 
will  not  be  permitted  without  It  Is  shown 
the  Injuries  were  Inflicted  by  the  animal  be- 
ing frightened  and  run  against  the  fence  or 
into-  a  culvert,  bridge,  slough  or  mire,  or 
other  object  along  the  line  of  road.  And  on 
this  last  point  defendant  calls  attention  to 
the  fact  that  the  mole  was  not  injured  from 
any  of  these  causes  specified  in  the  statute, 
but  the  charge  la  that  It  was  frightened  and 
pursued  "over  the  ties  and  other  hard  sub- 
stances and  material  of  said  railroad  track, 
and  caused  to  become  sore,  lame,  and  sick, 
and  unable  for  work  and  use."  The  reme- 
dies afforded  under  these  sections  of  the 
statute  relating  to  tiie  rscornr  of  com- 
poisatory  damages  are  not  exclusive,  but 
comulatlve.  Ind^>endent  of  them,  a  cause  of 
action  exists  for  the  enforcement  of  common- 
law  remedy  in  favor  of  tbe  owner  of  stodk 
negligently  injured.  The  a^Ilgence  pleaded 
and  prorea  In  such  cases  may  be  eltber  act- 
ual or  cMiBtmcttve,  by  which  latter  term  la 
meant  tbe  failure  to  perform  tbe  duty  Im- 
posed by  statute.  If  the  company  falls  to 
erect  and  maintain  Qic  kind  of  Inclosure  m> 
quired  by  law,  and  through  such  breadb  of 
duty  stodc  strays  upon  the  right  of  way  and 
Is  Injured  by  mnnlng  along  tiie  hard  snb- 
ataoces  of  tbe  roadbed  In  escaping  from  ap- 
proacblng  trains  inch  facts  consUtnte  mg- 


llgence,  and  will  support  a  noamef.  Qcr- 
man  v.  Ralhroad.  26  Mo.  441,  72  Am.  Dec.  220; 
Hill  T.  Railroad,  40  Mo.  App.  620,  and  cases 
dted;  HIU  T.  Railroad,  121  M%  4n,  26  S. 
W.  B76. 

Finally,  It  is  said  the  demurrer  should 
have  been  sustained  as  to  the  third  count, 
because  It  was  disclosed  by  the  evidence  that 
tbe  horse  was  struck  by  the  train,  if  at  all, 
at  a  place  where  the  road  ran  through  an 
incorporated  town,  and  not  required  by  law 
to  be  fenced.  We  do  not  so  understand  tbe 
evldooe.  The  points  of  entry  upon  the  right 
of  way  and  of  collision  with  the  train  were 
both  outside  of  the  town  limits.  The  demur- 
rer to  the  evidence  was  properly  overruled. 

Objections  made  to  the  instructions  glv^ 
are  answered  in  tbe  views  e^iressed.  Xlie 
case  was  fairly  submitted. 

Judgment  is  affirmed.  All 


PATNB  V.  QniNCT,  O.  ft  E.  a  R.  00.* 

(Kanwts  City  Court  of  Appeals.  IfissourL 
June  6,  1900.) 

1.  RAii.aoAD8  —  KiLLiito  or  IiiTi  Stock— 

PUOB  OF  ACCinEnr— EVIDBITCK. 

In  an  action  against  a  railroad  for  killing 
pUlntifTs  hogs,  the  statement  alleged  that  de- 
fendant owned  and  operated  a  railroad  over  and 
across  certain  lands  belonging  to  plaintiff  lying 
in  tbe  township  where  suit  was  broughL  Tbe 
constable's  retam  recited  that  the  writ  warn 
served  on  defendant's  station  agent  in  that 
township.  Halntiff  testified  that  he  was  owner 
of  the  land  described.  The  fact  of  the  land's  lo- 
cation in  the  same  township  was  not  controvert- 
ed, and  tbe  evidence  showed  that  the  killing  oc- 
curred where  tbe  railroad  ran  through  the 
plaintiff's  land.  Held  suffideot  to  show  that 
the  killing  occurred  in  the  township  where  auit 
was  broughL 

2.  SAHE—OWNBKBHtP  OF  ROAD— EviOEIfCK. 

Where  plaintiff  testified  that  the  defend- 
ant's railroad  ran  through  his  land,  and  de- 
fendant gave  no  Intimation  of  purpose  to  resist 
the  action  on  the  ground  that  it  did  not  own  or 
operate  the  road,  further  proof  of  its  owneiship 
of  the  road  was  unnecessary. 

[Ed.  Note.— cases  in  n<rfnt  ase  ToL  41. 
Cent  Dig.  Railroads,  |  867J 

S.  Saub— Makhib  or  Kixxmo— EvxDnroa— 

Statutb. 

Where  the  action  was  based  on  Rev.  St. 
1800,  $  1105,  authorizing  the  recovery  of  doable 
damages  for  stock  injured  or  killed  by  trains, 
the  fact  that  the  hogs  were  killed  by  a  ttmln 
need  not  be  proved  by  direct  evidence. 

[Gd.  Note.— For  cases  In  point,  ass  yvIL  41. 
Cent.  Dig.  Railroads,  {  IGOSHJ 

4.  Same — Question  tob  Jdbt. 

Where  the  defective  condition  of  the  f»ica 
separating  plaintiff's  feed  lot  in  which  he  kept 
his  hogs, from  defendant's  right  of  way  wan 
shown,  and  it  was  also  shown  that  the  hogs 
reached  the  railroad  track  by  passing  throu^b 
the  defective  fence,  a  cose  for  the  jury  was 
made  out. 

[Ed.  Note. — For  coses  fn  point,  see  vtA,  -41. 
Cent  Dig.  Railroads,  H  1429,  16»l-163a] 

Appeal  from  Circuit  Court,  BnlUvan  Coun- 
ty: John  P.  Buaer,  Judge. 


•IWhasrinc  dailed  JoM  M,  UM, 
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Action  by  Reuben  Payne  against  the  Quln- 
cy,  Omaha  &  Kansas  City  Railroad  Compa- 
ny. Prom  a  Judgment  In  favor  of  plaintiff, 
defendant  appeals.  Affirmed. 

J.  6.  Trimble  and  WUaon  ft  OUpp,  for 
appellant.  Wattenbarsw  ft  Bingham  and  B. 
&  Aab,  for  respondoit 

JOHNSON,  J.  This  suit  was  begun  be- 
fore a  Jostice  of  the  peace  In  Penn  township, 
SnIUvan  county,  to  recover  double  damages 
nnder  section  1105,  Rev.  St.  1809,  for  the 
killing  of  four  hogs.  Plaintiff  bad  judgment 
•     in  the  circuit  court,  and  defendant  appealed. 

Complaint  Is  made  of  the  refusal  of  the 
trial  court  to  instruct  the  jury  to  find  for 
defendant  It  is  said  the  evidence  failed  to 
show  that  the  killing  occurred  in  the  town- 
ship wbere  suit  was  brought  The  state- 
ment alleged  that  defendant  owned  and  op- 
erated a  railroad  "over  and  across  the  follow- 
ing described  lands  belonging  to  plaintiff,  ly- 
ing and  being  situated  In  Penn  township, 
Sullivan  county,  Missouri,  to  wit  east  half 
of  the  northwest  quarter,  and  the  north  half 
of  the  northeast  quarter,  of  the  southwest 
quartei  of  section  25,  township  G3,  range 
19."  The  constable's  return  recited  that  the 
writ  was  served  on  defendant's  station  agent 
in  Penn  township.  Plaintiff  testified  that  be 
was  the  owner  of  the  land  described  in  the 
petition.  The  fact  of  its  location  in  Penn 
township  was  not  a  subject  of  controversy, 
and,  as  the  liilling  occurred  where  the  rail- 
road ran  through  this  land,  its  location  In 
Penn  township  was  sufficiently  proven.  Eerr 
V.  Q.,  O.  &  E.  C.  R.  R.  Co.  (not  yet  officially 
reported)  87  S.  W.  696. 

Further,  It  is  said  plaintiff  failed  to  prove 
defendant's  ownership  of  the  railroad.  The 
following  Is  the  testimony  of  plaintiff  on  this 
point:  "Q.  I  will  get  you  to  state  If  the  de- 
fendant's railroad  runs  through  your  farm. 
A.  It  does."  As  defendant  gave  no  Intima- 
tion of  purpose  to  resist  the  action  upon  the 
ground  that  it  did  not  own  nor  operate  the 
road,  further  proof  was  unnecessary.  Oyler 
V.  Railroad  Co.  (not  yet  officially  reported) 
88  S.  W.  162;  Kerr  v.  Railroad,  supra;  Kel- 
tenbanrgh  v.  Railroad,  S4  Mo.  App.  148; 
Gelser  v.  Ry.  Oo.,  61  Mo.  App.  459;  Lindsay 
V.  Railroad,  3G  Mo.  App.  51. 

Also,  it  is  nrged  that  pfainUff  failed  to 
prove  that  the  h<^  were  struck  by  a  train. 
No  direct  evidence  was  Introduced,  for  no 
one  saw  the  killlDg;  but  the  facts  and  cir- 
cumstances disclosed  very  strongly  pointed 
to  a  collision  between  the  animals  and  one 
of  defendant's  trains  as  the  cause  of  Injury. 
The  ultimate  fact  to  be  found  in  such  cases, 
as  In  others,  is  not  required  to  be  proven  by 
direct  evidence,  but  may  be  inferred  from 
otber  facts  and  circumstances.  The  defective 
condition  of  the  fence  separating  plaintlfTs 
feed  lot  in  which  he  kept  bla  hogs  from  de- 
fendant's right  of  way  was  shown,  as  was 
al0O  tbe  fact  that  the  hogs  reached  the  rail- 


road track  by  passing  through  the  defective 
fence.  A  clear  case  for  the  consideration  of 
the  jury  was  made  out  and  therefore  no 
error  was  committed  in  overruling  the  de- 
murrer to  the  evidence.  No  other  Is  claim- 
ed. 

The  Ji^gment  le  aflbnwd.   All  concur. 


BVBBETT  V.  BARSB  LIVB  STOCK  COM- 
MISSION CO. 
(Kansas  City  Court  of  Appeals.   Mfnouri.  ' 
June  6.  1905.  On  Rehearing,  June  26, 
1905.) 

1.  AaiOTEB'e  LncN— Loss— Takiko  of  Oat- 

TLE  BT  OWHBB. 

One  does  not  lose  his  right  to  an  agister'B 

lien  by  the  owners  of  the  cattle  taking  them  from 
his  pasture  without  his  knowledge  or  consent. 

[Ed-  Note. — For  cases  in  point  see  voL  2, 
Cent.  Dig.  Animals,  {S  54-66.1 

2.  SAinc— Taking  Cattlk  to  Otueh  State. 

Where,  in  another  state,  nnder  the  role 
th^  obtaining,  one  aoiuirea  an  agister's  lien, 
superior,  though  subsequent  in  point  of  time,  to 
a  chattel  mortgage,  such  priority  or  the  right 
to  enforce  it  is  not  lost  by  the  cattle  being  ship- 
ped to  Missouri  and  thence  to  Illinois,  and  there 
sold,  though  In  neither  of  such  states  does  such 
rule  as  to  priority  of  liens  obtain, 
8.  Same— Enfobcement  in  Otueb  State. 

Ttie  right  acquired  in  another  state,  where 
the  rule  obtains  that  an  agister's  lieu,  though 
subsequent,  is  superior  to  a  chattel  mortgage, 
will  be  enforced  m  MissoorU  though  sndl  rule 
does  not  there  obtain. 

4.  SaUE — COITVEBSION. 

One  having  an  agister's  lien  saperlor  to  a 
prior  mortgage  may,  on  the  owners  of  the  cat- 
tle taking  them  without  his  knowledge  and  con- 
sent and  turning  them  over  to  the  mortgagee, 
recover,  for  conversion  of  an  Innocent  commis- 
sion merchant  who  sells  them  for  the  mortgagee 
and  turns  over  the  proceeds  to  him. 

On  Rehearing. 

6.  Save— Effect  of  Contbaot. 

An  agister's  lien  under  the  statute  for  a 
reasonable  charge  is  not  affected  by  a  contract 
between  the  owner  and  the  agister  that  the  cat- 
tle are  to  be  pastured  in  a  manner,  for  a  time, 
and  at  a  price  agreed  on. 

[Bd.  Note^For  cases  fn  wAut,  see  voL  2, 
Cent  Dig.  Animals.  H  54-56.f 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; W.  B.  Teasdale,  Judge. 

Action  by  Palmer  L.  Everett  against  the 
Parse  Live  Stock  Commission  Company. 
Judgment  for  plaintlfL  Defendant  appeals. 
Affirmed. 

Haff  ft  Michaels  and  D.  C.  Ketcbum,  for 
appellant  Beordsley,  Gregory  &  Klrshner, 
for  respondent 

ELLISON,  J.  This  Is  an  action  for  the 
amount  of  a  bill  for  pasturage  of  a  lot  of 
cattle.  The  Judgment  in  tbe  trial  court  was 
for  the  plaintiff.  The  facta  necessary  to 
state  for  an  understanding  of  the  points  lik- 
volved  are  these:  The  plaintiff  had  the  cat- 
tle in  possession  from  the  owner,  and  had  an 
unpaid  clalni  for  pasturage.  Before  the  cat- 
tle were  turned  over  to  plaintiff  to  pasture 
by  tbe  owner,  the  latter  bad  mortgaged  them 


Digitized  by  Google 


1G6 


88  SOnTHWBSTEAN  BBPORTEB. 


(Mo. 


to  a  commission  company  known  as  tlie  Mc- 
Kee  Company.  Tbe  owner  took'  the  cattle 
from  plaintiff's  pasture  without  his  knowl- 
edge or  consent,  and  without  paying  his  agis- 
ter's bill,  and  shipped  them  to  the  mortgagee, 
the  McKee  Company.  The  latter  company 
shipped  the  cattle  to  defendant  company  at 
the  National  Stockyards,  In  Illinois,  who 
sold  them  and  remitted  the  money  to  the  Mc- 
Kee Oompany,  who  shortly  thereafter  failed 
In  business.  Plaintiff  then  sned  the  company 
for  his  unpaid  blU  for  pasturage.  The  owner 
of  the  cattle  and  plaintiff  resided  in  tbe  state 
of  Kansas.  The  cattle  were  In  that  state, 
and  were  pastured  there,  and  there  was 
where  possession  was  taken  from  plaintiff. 
The  mortgage  was  given  npou  them  in  that 
state  and  properly  recorded  there. 

Zn  this  state  there  is  no  doubt  that  a  prl<»r 
chattel  mortgage  takes  precedence  of  a  snbse- 
qneat  agister's  lien.  Stone  t.  Kelley,  50  Mo. 
App.  214;  Baskin  r.  Wayne,  62  Mo.  App.  S15; 
Miller  V.  Grabbe,  66  Mo.  App.  660 ;  It  was  so 
decided  by  the  St.  Louis  Court  of  Appeals. 
Lazarus  v.  Moran,  64  Mo.  App.  239.  And  so 
the  law  Is  in  Illinois,  where  the  cattle  were 
sold  by  this  defendant  Charles  t.  Neigel- 
sen,  15  IlL  App.  17.  Bat  In  Kansas  the  rule  j 
is  the  reverse,  and  the  agister's  lien  takes 
precedence  of  the  prior  chattel  mortgage. 
Case  V.  Allen,  21  Kan.  217,  30  Am.  Rep.  425. 
It  therefore  appears  that  in  Kansas,  which 
was  the  seat  of  the  plaintiff's  contract  of 
agistment  and  of  the  owner's  and  mortgagee's 
mortgage  contract,  the  agister  had  a  lien  su- 
perior to  the  mortgagee's  Hen.  This  was  a 
right  of  which  he  coald  not  be  divested  by 
surreptitiously  or  fraclhly  taking  the  posses- 
sion from  him.  Possession  is  generally  nec- 
essary to  unwritten  liens,  but  a  parting  with 
possession  against  fme's  will  and  consent  will 
not  affect  bis  lien. 

Not  does  the  fact  that  the  cattle  were  ship- 
ped to  Missouri,  and  thence  to  Illinois,  and 
fbtxe  sold,  in  neither  of  which  states,  as  we 
have  said,  does  the  Kansas  rule  as  to  priority 
between  liens  obtain,  affect  plaintiff's  priority 
or  his  right  to  enforce  It.  It  is  quite  true,  aa 
stated  by  defendant,  that  tbe  courts  of  one 
state  will  not  enforce  rigbts  or  contracts  aris- 
ing in  another  state,  when  it  la  against  mor^ 
ality  or  the  public  policy  of  such  statd  But 
this  is  not  that  charactw  of  case.  We  en< 
force  In  this  state  contracts  tot  intoest,  good 
where  made,  but  usurious  here.  Bank  t. 
€k>oper,  85  Mo.  App.  383.  If  that  can  be  done, 
there  ought  not  to  be  any  scruple  in  enfor- 
cing a  right  of  the  character  of  plaintiff's. 
That  tbe  states  do  oiforce  r^hts  existing  nn- 
Aer  the  laws  of  another  state  which  would 
not  be  forced  in  the  state  itself  is  a  funda- 
mental rule  of  comity,  many  examples  of 
which  will  be  found  In  plaintiff's  brief. 

It  Is  finally  insisted  that  the  defendant  was 
but  an  innocent  commission  firm,  with  no  in- 
terest in  the  property,  and  no  notice  of  plain- 
tiff's claim.  That  feature  makes  this  a  hard 
case*  but  it  cannot  be  allowed  to  OTsrconu 


well-established  principles  of  law.  This  de- 
fendant, selling  tbe  cattle,  was  guilty  of 
convorslon,  however  Innocent  of  plaintiff's 
claim,  and  bowever  well  conTlnced  of  the 
right  of  the  xaaetfftgBa  to  dlaiioBe  of  them. 
Mobr  T.  l4Uigan,  162  Uo.  4S7-^  63  S.  W. 
85;  Bank  t.  Morris.  114  Mo.  25G,  21  8.  W. 
611;  Lafayette  County  Bank  v.  MetcaU;  40 
Mo.  App.  ^  i  Kellar  t.  Qarth,  46  Mo.  App. 
332 ;  Laughlin  v.  Barnes.  76  Mo.  App.  26& 

The  foregoing  considerations  lead  to  an 
aflflrmance  of  tbe  Judgment  All  concur. 

On  Rehearing. 

PER  CURIAM.  But  it  Is  said.  In  a  mo- 
tion for  rehearing,  that  the  case  of  Bank 
Brech^sen,  65  Ean.  807.  70  Pac.  896,  ought 
to  determine  the  case  In  defendant's  fsTOr. 
It  Is  there  held  that  where  tbe  Hen  is  one 
which  is  not  enforceable  under  tbe  statute  of 
Kansas,  but  d^ends  for  ralldlly  upon  a  con- 
tract between  tbe  owner  and  tbe  agister,  the 
lien  of  the  prior  mortgage  Is  superior.  To 
make  that  case  bare  a  bearing  upon  tbe  pres- 
ent controversy,  it  is  said  that  the  plalntUTs 
lien  here  arose  under  an  agreemmt  between 
him  and  the  mortgagor  owner  that  plaintiff 
would  pasture  the  cattle  and  be  responsible 
for  their  return.  Such  agreement  Is,  doubt- 
less, no  more  than  Is  made  In  most  every  case 
of  aglstmentand  If  agreements  of  that  natnre 
ousted  the  statute  of  application  it  would  be 
of  little  practical  ns&  A  contract  tar  feeding 
or  pasturage  does  not  prevent  a  statutory 
lien.  There  may  be  contracts  for  a  lien  in 
Instances  where  the  statute  would  not  apply, 
In  which  cases,  of  coarse,  tbe  Hen  would  de- 
pend wholly  uimn  the  contract  But,  where 
the  facta  concerning  the  agistment  make  a 
demand  for  which  the  statute  gives  a  lien,  s 
contract  between  the  owner  and  the  agister 
that  tbe  animals  are  to  be  [lastored  or  fed  in 
tbe  manner,  for  the  time,  and  at  tbe  price 
agreed  upon,  wlU  not  affect  tbe  Hen  toe  tbe 
reasonable  charge  provided  tor  in  tbe  statnte. 


HBNSON  V.  ARMOUR  PACKING  CO.* 
(Kansas  City  Court  of  Appeals.  Mlasoorl. 
Jane  6,  1905.) 
MASTEB  AKD  SbBVAKT— iNJUBm  TO  SXBVAltT 

— AssuuFnon  or  Risk— Repaib  or  UiraajR 
Puce. 

An  experienced  carpenter,  who  was  sent  to 
re-enforce  the  shoring  a  bank  of  earth  which 
was  obviously  unaafe  imleaa  and  until  the  shor- 
ing  should  be  re-enforced,  assumed  the  risk  of 
doing  the  work,  and  could  not  hold  hts  master 
liable  for  Injuries  sustained  In  so  doing,  on  the 
ground  that  the  place  In  which  ha  was  worUnc 
was  unsafe. 

[Ed.  Not&— For  cases  In  p<^t  see  vtd.  84, 
Cent  Dig.  Master  and  Servant  SI  o&l,  610-624^ 

Appeal  from  Circuit  Court  Jackstm  Oonn- 
ty;  W.  B.  Teasdale,  Judge. 

Action  by  Qewge  Henson  against  tbe  Ar- 
mour Packing  Company.  From  a  Judgment 
for  plaintiff,  defendant  appeals.  Reversed. 
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Junvrtne  ft  OabbtaoD,  J.  O.  RraeBbeiser, 
and  J.  L.  Loile,  tcr  appellant  W.  A.  Snook, 
t  J.  Madden,  and  Kid  *  "Pope,  Cor  nqjKHUd* 
tat 

ELUSON,  J.  Tbe  (tefendaiit  through  a 
namber  of  laborers  and  a  foreman,  waa  en- 
gaged In  digging  an  excavation  about  45 
feet  mpmn  and  aS  feet  deep  In  which  to  lay 
I  firandatlon  npon  which  to  ctmstmet  a 
amokeBtack.  At  a  At^th  ot  near  2B 
feet  on  three  aides  and  18  feet  on  tbe  re- 
maining Bide,  sloping  thence  from  the  bot- 
tom of  the  16  feet  to  tbe  main  depth  of  26 
feet  It  became  neceaaaiy  to  more  flrmly  ae- 
cme  the  bank  or  wall  by  additional  braces 
to  flw  <h«rlng  which  had  been  pat  In  to  pre- 
vent  caving  of  the  bank.  PlaintlCt  was  a» 
signed  to  do  the  additional  work,  and  while 
doing  ao^  tbe  bank  bnAe  or  caved  In  and  In- 
jured blm.  He  ttierenpon  broo^t  thla  ac* 
tlon  fOr  damagea,  and  prevailed  In  the  trial 
court. 

It  appears  from  the  evidence— chiefly  that 
given  by  plalntUf  himself— that  he  was  a 
carpenter  of  some  14  years'  experience,  and 
bad  worked  for  defendant  in  general  repair 
work  of  many  kinds.  He  had  done  the 
work  ot  a  carpentor  in  putting  In  the  shor* 
Ing  of  tbe  wall  In  question  about  a  week  be- 
fore tbe  Injury  for  which  he  sues.   On  one 
afternoon  defendant's  foreman,  having  tbe 
sbrataiff  needed  to  be  made  safer  or  more  ae- 
enre^  not  for  plalntur.  who  was  thai  en- 
gaged at  another  part  ot  defendant's  patt- 
ing boose  grounds,  to  come  over  to  the  ex- 
cavation.  When  be  got  there  the  foreman 
directed  blm  to  go  Into  the  excavation,  and 
proceed  to  put  up  braces  so  aa  to  secure  tbe 
shnlng  and  hold  the  bank.   He -proceeded 
with  tbe  Wfuk.  and  wbUe  engaged  In  nailing 
some  of  the  timbers  tbe  wan  broke  In,  and 
he  was  injured.  He  stated  that  Uw  fore- 
man did  not  tell  blm  that  tbe  wall  was  dan- 
gomiB,  but  that  he  knew  the  purpose  of 
tbe  braces  was  to  make  tbe  shoring  secure 
and  tbe  wall  safe,  and  that  tiiey  wm  need* 
cd.   We  flras  faa^  this  state  of  case:  The 
plaintiff,  a  man  In  full  mental  and  phy^eal 
vigor,  with  an  eqierlence  of  about  14  years 
as  a  csipenter,  who  had  assisted  <»lglnally 
ta  putting  In  tbe  abinlng  to  secure  fbe  wall 
or  bank,  was  called  upon  to  put  braces 
against  tbe  thorlng  so  as  to  make  It  safe. 
Be  knew  that  was  the  purpose^  and  he  be- 
lieved It  needed  tbe  braces.  In  other  words, 
he  knew  that  it  was  unsafe  without  the 
braces.  Be  stated  that  the  foreman  did  not 
tell  him  that  It  was  unsafe,  ^e  fbijnnan 
donbtlesB  supposed  a  man  of  ordinary  Intelli- 
gence vroidd  know  Ibat  without  being  Md. 
The  order  itself,  under  the  drcumatances, 
wss  ttie  same  as  If  the  foronan  had  said 
to  blm:   "Here,  Henstm,  that  wan  Is  In  dan- 
cer ot  breaking  in.  That  shoring  Is  not  suf- 
fldent:  it  needs  attention.  Go  down  there 
and  make  it  sate  with  braces."  And  so 
plaintiff  evidently  understood  ttie  situation, 


-and  he  proceeded  to  tiie  wtnk  of  making 
safe  an  unsafe  place,  a  place  which  bad  be- 
came  onsaf6  duiing  the  jwogress  of  the 
WOTk.  There  was  nothing  In  the  ctmdltlons 
at  the  place  to  i»evat  plaintiff  having  a  full 
knowledge  of  aU  the  probabilities  and  risks. 
It  was  a  plain  matter  of  a  high  bank  press- 
ing against  the  shoring  until  It  became  nec- 
essary to  brace  It  to  kec^p  It  from  falling  In. 
As  a  cari>enter  of  expedtiaee,  he  must  have 
known  tills  as  well.  Or  periiaps  better,  than 
any  other  person.  In  nich  state  of  case  the 
mastor  Is  not  liable  for  the  Injuir  which 
came  upon  him.  Robwts  v.  Telephone  Oo^ 
166  Mo.  878-383,  66  S.  W.  15S;  Ftoalyeon  v. 
Utica  Mining  Co.,  97  Fed.  m,  14  O.  a  A. 
492;  Moon  Anchor  Mine  v.  Hopkins,  111 
Fed.  298,  49  G.  0.  A.  847;  King  v.  Morgan, 
108  Fed.  448,  48  C.  a  A.  607.  When  the 
work  in  band  Is  dangerous  tot  tbe  reasim 
that  it  la  to  secure  and  make  safe  an  un- 
safe plac^  the  rule,  aa  generally  applied, 
that  tbe  master  must  fumlsb  the  servant  a 
safe  place  In  which  to  work,  can-  have  no 
application.  To  say  that  a  man  can  have 
a  safe  place  to  work  In  an  unsafe  place  Is  an 
absurdity.  • 

The  Judgmrat,  with  the  ocmcurrence  of 
the  other  judges,  Is  revereed. 


POUTS  V.  SWIFT  ft  00.* 

(Kansas  aty  Court  of  Appeals;  MlasonrL 
Feb.  6,  ISOCl) 

1.  HAsrsB  Ann  Sxbvaitt  —  AaaimFTioH  or 
Bisk. 

In  an  action  for  Injaries,  evidence  that  the 

Sl&lDtiff  warned  defendant's  foreman  of  the 
anger  of  an  unprotected  electric  fan,  and  re- 
ceived hlfl  assurance  that  be  would  attend  to  It 
as  soon  oa  he  coold,  ranoves  the  qoesUon  of  aa- 
smnption  of  rlek. 

[Ed.  Note. — For  cases  In  point,  see  voL  84, 
Gent  Dig.  Master  and  Servant,  H  637,  640.] 

2.  SAICB — CONTBIBDTOBT  NeOLIOENCE. 

In  an  action  for  injuries  by  an  unprotected 
electric  fan  near  where  plaintiff  worked,  the 
evidence  considered,  and  held  not  to  charge 

Klaintiff  with  contributory  neglisenca  in  coming 
1  contact  with  the  fan. 

Appeal  from  Circuit  Court;  Buchanan 
County;  H.  M.  Barney,  Judge. 

Action  by  James  B.  Fouts  against  Swift 
&  Go.  From  a  Jndgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

Mosman  &  Byan,  for  appellant  Culver, 
nillllp  ft  Spencer,  for  resp<mdent 

BLIilSON,  3.  This  Is  an  action  for  per- 
Btmal  Injury,  which  resulted  in  plaintlfTs  fa- 
vor In  the  trial  court. 

We  can  dlapose  of  a  considerable  part  of 
defendantfs  objections  to  the  jndgment  by 
correcting  an  Impression,  which  must  have 
prevailed  when  the  brief  was  written,  as  to 
the  nature  of  the  cause  of  action  which 
plaintiff  has  set  out.  He  has  not  complaln- 
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ed  of  defective  macblnery  in  tbe  Bense  of 
being  compelled  to  use  sncb  machlneiT. 
The  macblne  which  injured  him  was  not 
one  with  which  he  worked,  but  it  wae  one 
situated  near  by  the  place  where  he  worked, 
and,  as  he  contends,  made  that  place  unsaf& 
Under  the  latter  view  of  the  petition  it 
clearly  states  a  cause  of  action,  and  all  ob- 
jections on  that  head  which  have  been  urg- 
ed by  defendant  are  not  well  taken. 

The  defendant  la  a  corporation  engaged  in 
killing  and  packing  meats  at  the  dty  of  Bt 
Josepb,  and  in  such  buslnem  It  conducted  a 
cooperage  department,  where  it  made  bar^ 
rels,  and  where  plaintiff  was  engaged  aa  a 
servant  There  were  fires  where  the  bar^ 
rele  were  heated,  and  when  heated  they 
were  passed  out  and  along  to  a  number  of 
employes  who  performed  their  assigned  part 
of  the  work  in  the  process  of  making  them 
a  finished  barrel.  Plaintiff's  duty  was  to 
receive  the  barrels  when  heated,  "levd" 
them  on  a  plane  surface  provided  for  that 
purpose,  and  then  pass  them  on  to  the  man 
assigned  to  perform  the  next  duty  upon 
them.  The  fires  and  the  nature  of  the  serv- 
ice in  this  process  of  maniffacture  made  it 
quite  warm,  and  so  defendant  provided  an 
electric  fan  for  the  comfort  of  those  there 
engaged.  The  fan  consisted  of  a  hub  or 
centerpiece  from  which  several  steel  pad- 
dles projected.  These  revolved  noiselessly, 
and  with  exceeding  great  rapidity.  The  fan 
was  suspended  from  the  ceiling  of  the  room, 
and  came  down  partially  through  a  plat- 
form near  the  end.  The  platform  itself  did 
not  rest  upon  the  floor,  but  was  held  sus- 
pended about  five  feet  and  four  inches 
above  the  floor  by  four  or  more  pieces  of 
timber  of  about  two  by  four  Inches  dimen- 
sion. These  timbers  partially  inclosed  the 
fan  above  the  platform  and  for  about  four 
inches  below.  Yet  a  person  could  go  under 
the  platform  between  the  ends  of  these  tim- 
bers and  thus  come  In  contact  with  that  por- 
tion of  the  ends  of  the  paddles  of  the  fan 
which  revolved  below  the  platform.  The 
platform  was  between  2  and  2%  feet  square, 
and  the  fan  was  at  the  side  or  end  furthest 
away  from  where  plaintiff  worked.  A  brick 
cross-wall  seemed  to  have  been  so  construct- 
ed tliat  the  end  of  it  came  against  the  plat- 
form near  the  center.  At  the  time  plaintiff 
was  hurt  there  waa  a  short  lull  in  the  work, 
and  he  bad  taken  a  broom  and  swept  away 
some  dirt  or  trash  which  would  accumulate 
from  time  to  time  from  the  work.  He 
placed  the  broom  In  the  comer  made  by  the 
brick  wall  and  platform  where  they  came 
together,  and  when  he  was  In  the  act  of 
turning  around  he  found  himself  In  such 
close  contact  with  the  platform  that  he  lu- 
stluctivcly  dodged  his  head  down  till  it 
cleared  the  platform,  and  in  making  the 
swing  of  the  turn,  with  his  head  bent  for- 
ward or  outward  from  a  perpendicular  Hue 
with  his  body.  It  came  In  contact  with  the 
fan,  which,  aa  before  stated,  extraided  atune 


Inches  under  the  platform,  and  received  the 
sertouB  injury  of  which  be  aomplalns.  As 
the  barrels  were  heated  they  were  started 
on  towards  plaintiff  by  rolling  under  the 
platform  and  fan,  and  it  became  necesBary 
for  him  to  reach  nndw  for  them  many 
times  a  day.  Plaintiff  bad  spoken  to  the 
foreman  in  regard  to  danger  from  the  fan, 
and  had  been  told  that  it  would  be  attended 
to  when  **they  could  get  around  to  It"  It 
had  also  been  stated  between  them  that  the 
fan  ought  to  be  screened.  Plaintiff  said 
that  be  knew  of  the  danger,  but  he  thought 
he  could  get  on  safely  by  being  careful. 

In  stating  how  plaintiff  came  In  contact 
with  the  fan,  we  have  not  pretended  to  f(ri- 
low  the  language  of  any  particular  witness, 
but  have  described  It  according  to  the  way 
the  evidence  shows  it  must  necessarily  have 
occurred.  We  are  satisfied  that  a  prima  fa- 
cie case  was  made  for  the  plaintiff.  There 
is  no  room  for  doubt  that  the  plaintiff  was 
hurt  while  engaged  In  the  performance  of 
his  duty  as  an  employd.  The  only  qneations 
In  the  case  are  whether  the  injury  was  a 
risk  of  bis  employment,  and  whether  he  was 
guilty  of  contributory  negligence. 

It  appears  clear  that  it  was  negligence  in 
the  defendant  to  leave  so  dangeroua  a  de- 
vice (noiseless  in  operation)  as  an  electric 
fan  to  be  hung  so  low  down  from  the  cell- 
ing that  one  could  walk  into  or  against  it 
and  not  have  It  in  some  way  shut  off  from 
contact  with  those  who  might  be  at  work 
near  It  It  was  not  machinery  with  which 
plaintiff  was  required  to  work,  but  It  con- 
stituted a  dangerous  condition  to  the  safety 
of  the  place.   As  much  so  as  would  be  an 
open  and  unguarded  well,  or  an  unguarded 
opening  in  a  floor.   We  said  in  Zellars 
Mo.  Water  &  Light  Co.,  92  Mo.  App.  124,  in 
speaking  of  the  master's  duties  to  the  serv- 
ant, that:   "He  does  not  Insure  the  aafe^ 
of  the  place  to  work,  but  he  does  iDBore  ttaat 
he  will  not  be  negligent  in  his  effort  to  have 
It  safe.   And,  if  be  is  negligent  In  that  re- 
spect be  is  liable  absolutely  to  the  servant, 
unless,  of  course,  the  servant  was  himself 
guilty  of  contributory  negligence,  or  unless 
it  be  one  of  those  Instances  (which  It  Is  not 
necessary  In  this  case  to  define)  where  the 
servant  assumes  the  risk  of  injury."  In 
this  case,  even  under  that  branch  of  auth<Mr- 
ity  which  takes  the  most  extreme  view  of 
assumption  of  risk  exonerating  the  master 
(Qlenmount  Lumber  Co.  v.  Roy,  126  Fed. 
624,  61  C.  0.  A.  506),  the  warning  which  ttala 
plaintiff  gave  the  foreman,  and  the  latter'a 
asaui^nce  that  he  would  protect  the  fan  ao 
soon  as  be  could  get  around  to  It  took  the 
question  of  assuming  the  risk  out  of  the 
case.    Hough  v.  Ry.  Co.,  100  U.  8.  213,  225, 
25  L.  m,  612. 

Practically,  then,  there  is  but  one  qnea- 
tion,  and  that  Is  contributory  negligence,  it 
Is  the  theory  of  defendant  that  as  plalntifr 
might  easily  have  walked  around  the  plat- 
fono  and  avoided  tbe  fftn,  he  need  not  liave 
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■tooped  onder  It  ftnd  ran  into  the  fan.  'Ba 
tbearr  oC  ttw  plalntUt  la  that  In  the  act  of 
tDrnlng  around  he  found  hlmaeU  about  to  go 
tfalnat  the  platform,  and  that  he  stooped 
or  "ducked**  bis  head  undw  It  and  thereby 
ame  In  contact  with  tiie  tan.  Then  ma 
efldence  to  anppwt  that  view,  and  we  will 
not  say,  aa  a  matter  of  law,  that  under  aoch 
ctrcmnatancea  he  should  bare  caught  him* 
wdt  (as  posalbly  he  might  have  don^  and 
walked  around.  Defnidant  saTi  that  he 
most  have  walked  dear  undn  the  platfonn 
—that  1^  from  one  aide  to  the  other— aa  the 
fan  ma  on  the  far  aide  from  him.  But  It 
mnat  be  borne  In  mind  that  flie  platform 
waa  «  very  email  affair,  only  between  24 
and  30  Inchea  wide,  and  that  In  "dncklng" 
imdor  It,,  aa  exprrased  by  wltneaaea,  one 
might  atrlke  hla  head  agafnat  an  object  on 
the  oppoalte  aide  while  hie  body  was  Juat 
under  the  edge  of  the  other  slde^  Counsel 
Dse  the  expresBion  that  plaintiff,  to  atrlke 
the  fan,  wonld  have  had  to  pau  "clear  un- 
der" or  "clear  over  to  the  other  aide,"  aa 
tbouf^h  it  waa  qnlte  a  distance,  and  that  one 
would  have  to  deliberately  walk  over  to  the 
fan.  The  fact  is,  as  before  intimated,  that 
from  one  side  to  the  other  of  the  small  plat- 
form waa,  perhaps,  within  the  <drcle  one'a 
head  would  describe 'in  turning  round  In  a 
stooped  position. 

The  objections  to  evidence  were  numerona. 
What  we  tiave  already  written  disposes  of 
many  of  them.  The  remaining  we  belleTe 
not  weU  taken.  We  think  that  nothing  was 
admitted  or  excluded  which  in  any  manner 
affected  the  substantial  merits  of  the  case. 

Tlie  Instmctlons  given  tor  plaintiff  were 
proper,  and  were  In  keeping  with  the  law  as 
It  Is  laid  down  in  this  state.  Curtis  v.  Mc- 
Nalr,  173  Mo.  270.  73  S.  W.  167;  Wendler 
T.  People's  FurulBhing  Co.,  165  Mo.  527,  65 
S.  W.  737;  Settle  v.  Ry.  Oa,  127  Mo.  336,  30 
8.  W.  125.  48  Am.  St.  Rep.  633;  Pauck  t. 
Dressed  Beef  Co..  159  Mo.  467,  61  S.  W.  806. 

A  careful  examination  of  the  whole  rec- 
ord aatisBes  us  that  no  error  was  committed 
which  materially  affected  the  merits  of  the 
case,  and  the  Judgment  must  therefore  be 
affirmed.  All  concur. 


HEHPRIS  ST.  BY.  CO.  T.  20HNS0N. 
(Supreme  Court  of  Tennswoc   June  20,  1905.) 

1.  Appeal  —  Scopi  or  Beview  —  PaocEsn- 
inos  IX  Tbial  Oonar— Motion  roa  New 
Thiax» 

A  motion  for  a  new  trial  must  be  made 
and  overruled,  to  obtnin  a  review  of  errors  oc- 
curriue  in  the  trial  of  the  case,  which  a  bill  of 
exceptions  is  regnired  to  bring  Into  the  record. 

2,  New  Triai/— SrATEVEirr  op  GBOiranB. 

Sliannon'a  Code,  {  6075,  provides  tliat  cir- 
cuit courts  may  make  all  such  rules  of  practice 
as  may  be  deemed  expedient;'  and  a  rule  of  a 
circuit  court  required  ail  grounds  for  a  new 
trial  to  be  stated  and  set  out  separately  In  a 
written  motion,  and  entered  on  tSe  minutes  of 
the  court,  and  provided  that  all  errors  not  so 
wtt  out  should  bo  prcsomed  to  bs  waived.  SM, 


that  grounds  for  a  new  trial,  stated  as  "oror  In 
the  admission  and  exclusion  of  evidence,"  and 
aa  "the  court  erred  in  refusing  the  special  in- 
structions asked,"  were  Insufficient,  for  failing 
to  set  out  the  evidence  or  the  instructions. 

Error  to  Circuit  Court,  Shelby  County;  J. 
P.  Young,  Judge. 

Action  by  W.  B.  Jolmson  against  the  Mem- 
phis Street  Railway  Company.  From  a  judg- 
ment In  favor  of  plaintiff,  defendant  brings 
error.  Affirmed. 

Wright,  Petera  ft  Wright,  for  plaintiff  In 
error.  W.  V.  Sullivan  and  W.  A.  Percy,  fbr 
defendant  in  ettm. 

SHIELDS,  J.  This  action  te  brought 
W.  B.  Johnaon  agatost  the  H«npblB  Street 
Railway  Company  to  recover  damages  for 
personal  Injuries  sustained  by  him,  through 
the  negligence  of  the  defendant,  while  plaln< 
tiff  waa  a  passengw  on  one  of  Ito  oars. 

The  cem  watB  submitted  to  a  jury,  and  a 
verdict  found  tm  the  plaintiff.  The  motion 
of  the  defendant  for  a  new  trial  waa  over^ 
ruled,  and  Judgment  entered.  The  defendant 
tendered  a  bill  of  exertions  to  tiiia  action  of 
the  court  which  waa  signed  and  filed,  and 
the  caae  Is  now  beftnre  us  upon  appeal  In  the 
nature  of  a  writ  of  error. 

The  errora  aaaigned  are  predicated  iqwn 
the  refuaal  of  the  trial  Judge  to  set  aside, 
ttie  verdict  oC  the  Jury  and  grant  the  defend*  ■ 
ant  a  new  trial  because  bf  the  admission  of 
certoln  evidoHie  offered  by  the  plaintiff  over 
the  objection  of  the  defendant,  and  his  re< 
fusal  to  give  In  diarge  to  the  Jury  certain 
written  instmctlons  submitted  counsel  for 
the  railway  company  at  the  conclusion  of 
the  charge  In  chief. 

For  the  defendant  in  error  It  la  Insisted 
that  these  asslgnmokta  of  «Tor  cannot  be 
considered  1^  thla  court  because  the  errora 
complained  of  were  not  properly  set  out  and 
relied  upon  aa  grounds  for  a  new  trial  In 
the  motim  made  by  the  plaintiff  in  error  In 
the  trial  court  for  that  purpose,  as  required 
by  a  rule  of  that  court,  and  passed  upon  by 
the  presiding  Judge. 

The  rule  of  the  circuit  court  of  Shelby 
county  In  rtiation  to  motions  for  new  trials, 
which  Is  In  the  record,  requires  all  grounds 
upon  which  a  new  trial  is  asked  to  be  stated 
and  set  out  separately  In  a  written  motion 
and  entered  upon  the  minutes  of  the  court; 
and  all  errora  not  so  set  out  are  presumed  to 
be  waived,  and  will  not  be  considered  on  the 
bearing  of  the  motion. 

The  plaintiff  In  oror  attempted  to  com- 
ply  with  this  rule,  and  the  grounds  for  a 
new  trial  upon  which  these  assignmento  are 
based  are  stated  in  ita  motion  In  these  words: 

**(1)  For  error  In  the  admission  and  exclu- 
sion of  evidence. 

"(2)  The  court  erred  In  refustog  the  spe* 
dal  tostmcUons  asked  by  the  defendant" 

The  jurisdiction  of  this  court  Is  exclusive- 
ly appellate,  and  It  can  only  pass  upon  mat- 
ton  which  the  record  shovra  have  been  oim- 
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Bldered  and  adjudged  tiw  trial  court  from 
wUcb  the  case  baa  been  appealed.  The  &- 
Toa  reviewed  and  corrected  by  It  are  of  two 
classes:  Tbose  vbldi  appear  upon  tbe  face 
of  the  record  proper,  as  erroneous  rulings  In 
sustali^ng  or  overrnlli^  motions,  and  de- 
murrers cbaltenglng  tbe  sufficiency  of  plead- 
ings; and  errors  committed  In  allowing  or 
OTerrulIng  motions  fbr  new  trials  upon 
grounds  brougbt  Into  tbe  record  by  bills  of 
ezceptl<»is,  as  for  improperly  refusing  a  con- 
tinuance, tbe  admission  of  Incompetent  evi- 
dence, or  tiie  rejectkm  of  competent  evidence, 
error  in  Instmcttng  the  Jury,  or  refusing  far- 
ther instmctlons  sesBonably  requested  in 
proper  form,  for  want  of  evidence  to  sustain 
tbe  vwdlct,  or  other  similar  ground.  It  does 
not  act  directly  upon  errors  of  the  latter 
class,  which  are  Wt  a  part  of  the  record 
without  a  bill  of  exc^rtlons,  but  upon  the 
action  of  the  trial  Judge  for  refusing  a  new 
trial  because  of  such  arora  committed  by 
him,  or  otherwise  occurring  in  the  progress 
of  the  case,  as  they  may  be  waived  or  cor- 
rected before  verdict.  Therefore,  before  the 
Jurisdiction  of  this  court  can  be  Invt^ed  and 
relief  bad  tm  account  of  orors  of  the  sec- 
ond class,  they  must  be  considered  and  acted 
upon  by  tbe  trial  Judge  In  the  dlsposltkm  of 
a  motion  made  by  tbe  losing  party  to  set 
aside  the  verdict  of  the  Jury  and  allow  liim 
*a  new  trial.  Another  reason  why  all  errors 
which  may  affect  the  integrity  of  the  ver- 
dict should  be  brought  to  the  attention  of  the 
trial  Judge  in  a  motion  for  a  new  trtal  is  that 
he  may  have  an  opportuni^  to  owrect  than, 
if  necessary,  by  granting  a  new  trial,  and 
thus  save  the  Inconvenience,  delay,  and  ex- 
pense attending  appellate  proceedings. 

The  reason  why  this  court  will  coriBlder 
errors  whidi  appear  upon  the  face  of  the 
record  proper,  without  a  motion  for  a  new 
trial,  Is  that  they  do  not  directly  affect  the 
corectnesB  of  the  v«dlct,  and  would  not  be 
cmred  by  setting  it  aaide. 

That  a  motion  for  a  new  trial,  made  and 
orermled.  Is  necessary,  In  wder  to  give  the 
appellant  the  advantage  of  errors  occurring 
in  the  trial  of  the  case,  which  a  bill  of  ex- 
ccs>tlonB  Is  required  to  bring  into  the  record, 
is  well  settled.  An  eminoit  author  on  Prac- 
tice says:  "A  motion  for  a  new  trial  la  an 
application  made  In  a  Irial  court  tor  a  re- 
trial of  the  Issue  or  Issues  of  fact  It  Is  a 
direct,  and  not  a  collateral,  motion,  and  or* 
dlnarlly  Its  office  is  to  specifically  direct  the 
attention  of  the  court  to  errors  committed 
during  the  trial,  and  to  get  the  questions  Into 
the  record  and  have  them  corrected  by  a  new 
trial,  or  to  thus  correct  a  verdict  or  finding 
whidi  is  contrary  to  law  or  the  evidence. 
It  la  necessary,  as  a  general  rule.  In  order 
to  presmt  upon  appeal  questions  as  to  errors 
of  law  occurring  at  the  trial  which  cannot  be 
independently  assigned  in  an  appellate  court, 
and  generally  to  present  any  matter  that  does 
not  appear  In  the  record  proper.**  Elliott 
on  Ottieral  Practice^  vol.  2,  |  987. 


And  In  anotbOT  valuable  woA  on  Practice 
it  is  said:  "The  office  of  a  m<^on  for  a  new 
trial  is  twofold:  First,  to  present  the  errors 
complained  of  to  tbe  trial  court  for  review 
and  correction,  or  to  secure  a  new  trial;  sec- 
ond, to  preserve  the  same  eirore  in  the  rec- 
ord, BO  that  the  ruling  of  the  trial  court  in 
granting  or  refusing  a  new  trial  may  be  re- 
viewed by  tbe  appellate  court  It  is  a  gen- 
eral rule  that  all  otors  correctable  by  mo- 
tltm  for  a  new  trial,  and  not  so  assigned,  are 
deemed  to  have  been  waived  by  the  appli- 
cants for  a  new  trial.  Unless  a  motion  for 
a  new  trial  has  been  presented  and  con^- 
ered  by  the  lower  court;  and  its  ruling  pre- 
swved,  the  errors  assigned  In  the  motion 
will  not  be  reviewed  by  the  appelate  court 
To  secure  a  review  in  the  apellate  court  of 
rarors  committed  at  the  trial,  the  complain- 
ing party  must  except  to  the  errors  and  ir- 
regnlarltieB  at  the  time  when  tbe  roUngs  of 
the  court  thweon  are  made,  and  must  call 
the  attention  of  tbe  trial  court  to  sucb  rul- 
ings by  assigning  them  aa  exron  and  as 
grounds  for  a  new  trial;  otherwise  such  er- 
rors will  be  deemed  vaived.  It  la  a  well- 
known  rule  of  appellate  courts  that  errors 
of  the  trial  court  occmring  during  the  trial 
will  not  be  reviewed  unless  suCh  errors  have 
been  called  to  the  attention  of  the  trial 
court  and  (V)portnnity  given  to  correct  them. 
It  Is  necessary,  therefor^  to  jnesent  such  ex- 
ror  to  the  trial  court  "by  a  motion  for  a  new 
trial,  and  to  secure  a  ruling  cm  the  motion." 
Bncy.  of  Plead.  A;  Prac.  toI.  14,  p.  848. 

Whether  a  motion  for  a  new  trial  specff- 
Ically  stating  the  grounds  upon  which  it  is 
asked  is  necessary  In  cases  tried  by  the  pre- 
siding Judge  without  the  intervention  of  a 
Jury  is  reserved  In  Lancaster  Fisher.  M 
Tenn.  228^  28  Si  W.  1004,  but  we  would  be 
Inclined  to  hold  that  the  better  ^ctice 
would  require  that  it  be  done. 

The  motion  must  be  reduced  to  writing 
and  spread  upon  tbe  minutes  of  ttie  court 
where  tbe  action  of  the  court  thereon  must 
also  appear.  It  Is  not  suffldent  that  it,  or 
the  action  of  the  court  thereon,  appears  In 
the  bUI  exceptions.  Bailroad  t.  Bgerton. 
98  Tenn.  S41,  41  8.  W,  lOSSu 

The  circuit  and  law  courts  of  -QOm  state 
have  authority,  Isy  rules  of  practice  aniUca- 
ble  to  Bucfa  courts,  to  control  the  form  and 
time  in  which  motions  for  new  trials  shall 
be  made  and  disposed  of,  whidt  are  reason- 
able and  not  incondstent  with  tiie  law. 
Oode  1868,  i  4287  (Shannon's  Bd.  |  8075); 
Mallon  V.  Manufiicturlng  Oo^  76  Tenn.  02; 
Alexander  v.  State,  82  Tenn.  91;  Patterson 
V.  Patterson,  86  Tenn.  164,  14  8.  W.  4S6; 
Railway  Oompany  t.  Hendricks,  88  Tenn. 
719;  13  S.  W.  696^  14  B.  W.  488. 

And  tbis  cour^  in  the  exerdse  <tf  Its  pow- 
er to  prescribe  rules  of  practice,  may  pro- 
vide that  errors  assigned  upon  tte  action  ot 
tbe  trial  Judge  In  refusing  new  ttlals,  In  cas- 
es brougbt  to  it  from  the  circuit  or  law 
courts,  shall  be  predicated  only  upon  sudi 
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grmmdi  for  new  trials  as  were  set  out  In  the 
Dwthm  made  for  that  purpow  In  the  trial 
eonrt;  r^iardleas  of  the  rules  of  that  courL 
Code  18S8.  f  45M  (Sliaimoii's  Ed.  S  6337); 
Denton  t.  Woods,  86  Teon.  87,  6  8.  W.  488; 
Wood  T.  Fnutter,  86  Tenn.  600,  8  S.  W.  1^; 
Rlggs  V.  WUte,  51  Tenn.  604;  Foster  t.  Ba- 
rem,  48  Tenn.  781. 

Rules  similar  to  tbat  under  ooudderaUon 
lequlrlnff  all  grmunds  fbr  new  trials,  wbetli- 
er  of  law  or  fact,  to  be  stated  separately  In 
writing  and  entered  upon  the  minutes  of  the 
eonrt  and  provldli^;  that  all  otots  irot  so 
Bet  out  shall  be  considered  as  waived,  are 
now  In  force  In  a  majority  of  the  ctrcnlts  of 
Qds  state,  and  are  not  only  reasonable  and 
Talid,  but  the  experience  of  tbese  courts,  and 
of  this  In  the  cases  coming  from  them,  has 
demonstrated  that  they  cuKbibute  greaUy  to 
the  sprady,  final,  and  correct  disEKMltlon  of 
litigatkm;  and  It  would  be  better,  for  tiiese 
reasons;  and  to  prevoit  mlstekes  resultinff 
from  the  existence  of  different  rules  of  prac- 
tice In  the  conrte  of  the  state,  that  they  be 
adopted  In  all  them. 

This  court  has  repeatedly  held,  in  cases 
brouBfat  to  It  from  circuits  havliv  thte  rule, 
that  all  errors  of  tibe  trial  court  not  asstgned 
as  grounds  Cor  new  trial  In  the  motion  made 
for  that  purpose  are  thwet^  waived,  and  that 
assignments  of  erm  upon  the  refusal  of  tiie 
trial  Judge  to  grant  new  trials  cannot  be 
predicated  upon  grounds  not  so  assigned  hi 
the  lowm  court  Ballroad  v.  Blair,  104  Tenn. 
212;  55  a  W.  164;  Wise  &  Go.  t.  Morgan. 
101  T^nn.  278,  48  8.  W.  871,  44  L.  B.  A.  54& 

We  are  now  to  determine  whether  or  not 
the  grounds  upon  wUdi  ttarae  assignments 
oC  mor  are  predicated  are  sufficiently  set 
out  in  the  motion  tee  a  new  trlaL  It  seems 
to  be  well  settled  that  tiie  statement  of  the 
grounds  In  the  motion  must  be  sufficient  to 
direct  the  attMitl<m  of  the  court  and  oppos- 
ing counsel  to  the  error  or  Irregularity  re- 
lied uptm  to  Tltlate  the  verdict. 

In  the  work  on  Pleading  ft  Practice  last 
quoted  from,  it  is  furtiier  said:  The  general 
rule  ia  that  tlie  grounds  [for  a  new  trial] 
must  be  stated  so  q»eclflcally  as  to  direct  the 
attention  of  the  court  and  opposing  counsel 
to  the  precise  emw  complained  of.  A  m«e 
statement  of  the  grounds,  without  further 
qwdflcatlons,  will  therefore  be  Insufficient. 
The  pnrpoee  of  the  rule  Is  to  direct  the  a.t- 
tentlcm  of  the  trial  Judge  to  the  allied  er- 
raieoiis  mllim  and  present  to  the  appellate 
court  Uie  predse  question  involved.  The 
satest  coarse  is  to  assign  each  error  with  the 
same  particularity  of  an  assignment  of  er- 
ror In  appeal.  *  *  •  But  this  Is  not  the 
imctlce  In  most  of  the  stetes;  the  courts 
holding  that  It  Is  sufficient  merely  to  assign 
wror  In  the  ruling  complained  o^  as  tiiat  the 
oocrt  erred  in  living  a  certain  construction 
or  admitting  certain  evidence,  without  stating 
why  such  ruling  was  OToneons.  If  the 
(rounds  for  a  new  trial  are  not  steted  In 
the  motion,  it  may  be  overruled  by  the 


court,  and  disregarded  on  appeaL  All  errors 
known  at  the  time  of  filing  the  motion  miyst 
be  Included  therein,  or  the  emws  omitted 
will  be  deemed  to  have  beea  waived."  Bncy. 
of  Plead,  ft  Frac.  voL  14,  882.  883. 

Mr.  Elliott,  In  his  woift  above  dted  (vol- 
ume 2,  i  901),  says:  "The  law  presumes  the 
verdict  to  be  correct  Hence  on  a  motion  for 
a  new  trial  the  party  must  set  forth  the 
grounds  upon  which  he  intraids  to  rely,  or 
the  objections  will  be  considered  as  waived. 
The  motion  should  be  In  writing,  and  should 
specif  with  reasraablfl  certainty  all  the  rid- 
ings deemed  raroneous.  It  la  to  be  kept  In 
mind  that  It  Is  tiie  objections  qiecified  In  a 
motion,  and  those  only,  that  are  brought  up 
for  review,  for  all  others  properly  arising 
on  a  niotlou  for  a  new  trial  are  deemed  to  he 
waived.  It  is  on  a  joaOm—ao  It  is  written 
— ^tbat  the  appellate  court  acts,  for,  as  to  ob- 
jections not  proper^  presented,  the  presump- 
tion Is  in  fbvor  of  the  regularity  and  l^al- 
Ity  of  the  rulings  of  the  trial  court  It  Is 
the  business  <tf  the  party  who  takes  excep- 
tions to  show  that  the  decision  Is  mroi^ 
It  Is  not  sufficient  that  he  succeeds  In  mysti- 
fying It  by  adopting  langn^e  which  subjecte 
the  Judge  to  the  suqpldcm  that  be  did  not 
understand  the  safest  ground  on  which  to 
place  It  In  ordw  to  show  tiiat  rulings  are 
wrong  It  must  appear  that  tbc^  were  prob- 
ably Injurious  to  the  party  who  makes  com- 
plaint, since  a  mere  harmless  error  will  not 
warrant  a  reversal." 

The  text  in  botii  ta  these  works,  whldi  are 
of  the  Ughest  authority,  is  supported  by  nu- 
niHtnis  decisions  of  other  states,  many  ot 
which  are  predicated  upon  the  general  rules 
of  practice  of  courts  of  law. 

We  are  of  the  opinion  tiiat  the  grounds 
set  out  In  the  motion  should  be  as  specific 
and  certain  as  tiie  nature  of  the  error  com- 
plained of  will  permit  Thus,  It  tiie  errw 
conslste  in  the  admission  or  rejection  of  evi- 
dence, the  evidence  admitted  w  rejected 
should  be  stated.  If  It  be  for  affirmative 
omff  In  the  diarge^  or  for  ftllure  to  give  an 
Instruction  properly  and  seasraiab^  present- ' 
ed.  It  should  set  out  the  portion  of  the  charge 
complained  of,  or  the  Instruction  reused,  or 
otherwise  d^nltely  Identify  the  Instruction. 
If  It  be  for  misconduct  of  the  (^poslte  party 
<n*  that  of  the  Jury,  the  facta  constituting  It 
should  be  stated.  This  was  not  done  in  this 
case.  The  testimony  admitted  and  that  ex- 
cluded Is  not  stated — ^not  even  tiie  name  of 
the  witness  given — and  the  Instructions  re- 
guested  are  not  set  out  or  sufficiently  Id^ 
tlfied. 

We  do  not  think  that  It  is  necessary  to 
state  why  the  ruling  complained  of  is  erro- 
neous as  fully  and  with  all  the  strictness 
required  In  asslgnmenta  of  error  In  this 
court,  but  a  fair  statement  of  the  error  com- 
plained of,  suffld^t  to  direct  the  attention 
of  the  court  and  the  prevailing  party  to  it  Is 
all  that  is  required. 

Nor  was  it  necessary  tot  the  socoessfnl 
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part7  Id  the  oonrt  below  to  tbere  object  to 
the  form  of  the  motion,  because  rules  of  this 
character  are  made  In  the  Interest  of  the 
pabllc,  and  for  the  purpose  of  enabling  the 
courts  to  speedily  and  correctly  dispose  of 
the  cases  pending  in  them,  and  they  cannot 
be  waived  by  litigants. 

We  are  of  the  opinion  that  no  snffldent 
grounds  for  a  new  trial  because  of  the  ad* 
mission  of  incompetmt  or  rejection  of  com- 
petent testimony,  or  a  failure  to  give  in 
charge  to  the  Jury  instructions  submitted  by 
the  defendant,  were  stated  In  the  motion 
made  by  it  in  the  circuit  court,  and  that  there 
is  therefore  nothing  upon  which  these  as- 
signments of  error  on  the  action  of  the  trial 
Judge  in  refusing  to  set  aside  the  verdict 
and  grant  a  new  trial  can  be  predicated; 
and,  under  the  practice  of  this  court.  In 
casra  coming  from  those  courts  having  rules 
like  that  in  this  record,  not  to  consider  the 
assignments  of  error  upon  any  grounds  not 
appearing  in  the  motion  for  a  new  trial,  these 
assignments  of  error  are  insufflcient,  and 
must  be  overruled. 

The  other  asslgnmrats  of  error  filed  by  the 
plaintiff  in  error  were  dUipoBed  of  In  an 
oral  opinion. 


PEASE  &  DWTEE  CO.  v.  STATE  NAT, 
BANK. 

(Supreme  Court  of  Tennessee.   June  20,  1905.) 

1.  Bills  ard  Notbb— Obbckb— Stopfaox  of 
Patuent. 

Under  Negotiable  Instrument  Law,  |  189 
(Acts  1899,  p.  172,  c.  94},  providing  that  a  check 
U  not  an  anigmnent  of  any  part  of  the  draw- 
er's funds,  and  the  bank  u  not  liable  to  the 
holder  nnless  and  ontU  It  accepts  or  certifies 
the  check,  the  drawer  of  an  ordinary  check 
may,  before  It  is  accepted,  revoke  It  and  forbid 
its  payment,  and  any  anbseqaent  payment  by 
the  bank  is  made  at  its  i>eril. 

[Ed.  Note. — For  cases  In  point,  see  voL  6, 
Gent  Dig.  Banks  and  Banking,  |  406.] 

2.  Sauc. 

In  order  to  place  a  check  beyond  the  con- 
trol of  tbe  drawer  and  preclude  him  from  stop- 
*plng  payment  thereon,  it  must  be  clearly  shown 
that  Jt  was  the  intention  of  the  parties  to  as- 
sign all  or  a  part  of  the  specific  fund  on  deposit 
[Ed.  Note. — For  cases  In  point  see  vol.  6, 
Oent  Dig.  Banks  and  Bankfaig.  |  406.] 

8.  Same— Disreoard  or  Bank— Waiver. 

The  bringing  of  suit  by  the  drawer  of  a 
check  against  the  payee  to  recover  the  sum  for 
which  it  was  drawn  was  not  a  ratification  by 
blm  of  tbe  act  of  tbe  bank  in  paying  the  check 
after  be  had  stopped  payment  thereon. 

Appeal  from  Chancery  Court,  Shelby 
County;  H.  F.  Helskell,  Chancellor. 

Suit  by  the  Pease  &  Dwyer  Company 
against  tbe  State  National  Bank.  From  a 
decree  for  complainant,  defendant  appeals. 
Affirmed. 

Hunaton  Cary,  for  an>ellant.  Carroll,  Mc- 
Kellar,  Bnlllngton  &  Biggs,  for  appellee. 

SHIELDS,  J.  Complainant,  a  corporation 
and  depositor  with  tbe  defendant;  the  State 


NatlMial  Bank,  having  a  balance  to  its  cred- 
it of  more  than  $5,000,  drew  a  check  tba>e- 
on  July  19,  1904,  payable  to  the  order  of 
J.  W.  Dickson  &  Co.,  for  $600,  and  deliv* 
ered  it  to  the  payee.  Three  days  later,  July 
21,  1904,  complainant  Instructed  the  defend- 
ant to  refuse  payment  of  the  check,  which 
Instruction  it  ignored,  and  paid  the  check 
July  25,  1904,  charged  it  to  the  account  of 
the  complainant;  deducted  it  from  Its  bal- 
ance, and  afterwards  refused  to  accoimt  for 
the  mon^  when  demanded. 

This  bill  is  brought  to  recover  the  pro- 
ceeds of  the  check,  and  Interest  thereon 
from  the  day  when  paid.  The  chancellor 
decreed  in  favor  of  tbe  complainant,  and 
defendant  hu  appealed  and  awlgned  er- 
rws. 

We  are  of  the  opinion  that  there  1b  no  er- 
ror in  the  decree  of  the  chancellor.  The 
drawer  of  a  check  in  the  usual  form,  upon 
his  general  account  with  a  bank,  firm,  or 
person,  before  It  Is  accepted,  expressly  or  by 
Implication,  may  revoke  it  and  forbid  its 
payment,  after  which  payment,  if  made,  is 
at  the  peril  of  the  bank.  A  check  of  this 
kind  is  not  an  appropriation  of  any  pert 
of  tbe  funds  to  the  credit  of  the  drawer  with 
tbe  bank,  and  does  not  constitute  any  claim 
at  right  of  action  against  the  bank  until  it 
is  accepted  or  certified  by  it  The  remedy 
of  the  holder,  if  payment  is  refused,  is 
against  tbe  drawer.  Negotiable  lustrament 
lAW,  Acta  1890,  p.  172,  c.  94,  f  189;  Im- 
boden  T.  Pmie,  81  Tenn.  505;  Pickle  v. 
Muse.  88  Tenn.  386.  12  S.  W.  919^  7  L.  R. 
A.  OS,  17  Am.  St  Rep.  900;  Akin  T.  Jones, 
S3  Tenn.  356.  27  S.  W.  669,  25  L.  R.  A.  C23. 
42  Am.  St  Rep.  921. 

Jn  Imboden  v.  Ferrle,  81  Tenn.  506,  supra, 
the  contest  was  between  a  creditor  whoee 
Bttachmmt  was  levied  by  gamishmoit  town 
the  balance  of  a  depositor  in  a  Innk,  and 
the  payee  in  a  check  drawn  upon  the  bank 
before  the  levy  of  the  attachment,  and  pre- 
sented afterwards.  This  court  quotes  ap- 
provingly from  Attorney  General  v.  ConU- 
nentel  Life  Insurance  Co.,  71  N.  Y.  325,  27 
Am.  Rep.  55,  this  atetement  of  the  law  con- 
cerning tbe  relations  of  banks,  tbeir  deposit- 
ors, and  the  hold^  of  unaccepted  checks: 
"Church,  C.  J.,  said:  *Lunt  v.  Bank  of  North 
America,  49  Barb.  221.  declares  tbe  rule  ac- 
curately, that  checks  drawn  In  the  wdinary 
form,  not  describing  any  particular  fund,  or 
using  any  words  of  transfer  of  the  whole  or 
any  part  of  any  amount  standii^  to  the  cred- 
it of  the  drawer,  but  containing  only  the 
usual  requests,  are  of  the  same  legal  effect 
as  are  inland  bills  of  exchange,  and  do  not 
amount  to  an  assignment  ai  the  funds  of 
the  drawer  In  the  bank. 

"  This  doctrine  accords  with  the  relatkms 
between  the  parties.  Banks  are  debtors  to 
their  customers  for  the  amount  of  their  de- 
posits. A  check  is  a  request  of  the  custom- 
er to  pay  the  whole  or  a  pmtion  of  such  in- 
debtedness to  the  bearer,  or  to  the  order  of 
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tbe  paye&  Until  presented  and  accepted.  It 
li  indioate;  It  vests  no  title  or  Interest,  l^^al 
or  equitable.  In  tbe  payee,  to  tbe  fond.  Be- 
fore  acceptance,  tbe  drawer  may  withdraw 
bto  deposit;  tbe  bank  owes  no  duty  to  th» 
bolder  of  a  dieck  until  It  iM  presented  for 
payment.*  •* 

Tbe  tacts  at  the  case  of  Goman  National 
Bank  t.  Farmers^  Dep.  National  Bank,  118 
Fa.  318,  12  Atl.  806,  were  similar  to  those  In 
the  case  of  Imboden  t.  Perrla  It  is  there 
said: 

**I  presume  no  one  at  this  day  qnesttons 
tiie  right  of  the  drawer  of  a  check  to  atop 
tbe  payment  thereof.  This  Is  usnally  done 
by  notice  to  the  bank  on  which  the  check  Is 
drawn.  If  the  bank  pay  after  socb  notice^ 
It  does  M  at  Its  peril.  Tbe  bolder  of  a  cbedc 
has  no  remedy  against  the  bank  upon  which 
a  check  Is 'drawn  for  its  refosal  to  pay  it 
He  mnst  look  to  the  drawer." 

In  tbe  case  of  Kabn  t.  Waltcm,  46  Ohio 
Bt  206,  20  N.  B.  208,  hmlTlng  this  direct 
qnesUon.  It  is  said: 

"A  che^  being  simply  a  written  wdCT 
of  a  depositor  to  his  banker  to  make  a  oer^ 
tain  p^m«at  ont  of  his  fnndi^  Is  ezecntoiy, 
and.  of  course,  revocable  at  any  time  before 
tiie  baiik  has  paid  It  or  committed  Itself  to 
Its  payment  •  •  •  The  bank  Is 
agent  of  the  drawer.  Ite  doty  Is  to  pay  bis 
mim^  as  be  directs.  It  owes  no  doty  to 
the  holder  except  nnder  the  drawer's  direc- 
tions, imtll,  by  Tlrtue  of  those  directions, 
It  assmnes  some  obligation  to  the  holder; 
np  to  that  time  tbe  latest  order  from  tbe 
drawer  governs." 

In  tbe  case  of  Florence  Mining  Company 
V.  Brown,  Receiver,  ete;,  124  U.  S.  891,  8  Sop. 
Ct  834,  81  L.  Ed.  424,  Mr.  Justice  Field  says: 

"A.  general  deposit  In  a  bank  Is  so  much 
numey  to  tiie  depositor's  credit;  It  is  a  debt 
to  blm  by  the  bank,  payable  mi  demand  to 
his  ordOT,  not  propo-Iy  oipable  of  Identifica- 
tion and  spedflc  appn^nlatkm.  A  check  up- 
on the  bank  in  tbe  usual  form,  not  accept- 
ed or  cwtifled  by  Its  cashier  to  be  good, 
does  not  constitute  a  transfer  of  any  money 
to  tbe  credit  of  tbe  bolder;  It  Is  simply  an 
«der  whldi  may  be  countermanded  and  pay- 
ment forbidden  Igr  tiie  drawer  at  any  time 
before  It  la  actually  cashed.  It  creates  no 
Um  oa  the  mon«y  which  the  holder  can 
enforce  against  tbe  bsnk.  It  does  not  of  It- 
sdf  operate  as  an  equitable  assignment" 

Further  cases  in  accord  with  ttwse  are: 
Bt  XjOuIs  &  San  Francisco  Ry.  Co.  v.  John- 
ston, 188  n.  8.  ffr4,  10  Sup.  Ot  890,  88  li.  Ed. 
(B3;  Fourth  Bt  Nat  Bank  v.  Tardley.  195 
tJ.  a  884,  17  Sup^  Ot  488^  41  L.  Ed.  855; 
Schneider  v.  Bank,  1  Daly  (N.  T.)  SOI ;  O'Con- 
nor Mechanics'  Nat  Bank,  124  N.  T.  832, 
28  N.  B.  816 ;  Bandolph  v.  Allen,  78  Fed.  42, 
19  O.  O.  A.  8B8 :  State  v.  Bank  of  Oommerce, 
49  I<a.  Ann.  1OT8,  22  South.  207;  House  v. 
Kountse^  17  Tex.  dv.  App.  406,  48  8.  W.  661 ; 
RunderUn  v.  Mescosto  Oounty  Saving  Bank, 
114  Mich.  284^  74  N.  W.  478. 


latere  are  easel  to  which  this  general  rule 
does  not  si^ly,  but  tbe  fact  must  clearly  show 
that  it  was  the  Intention  of  the  parties  to 
Mdgn  all  or  a  part  of  the  qnciflc  fond  on 
deportt  Fourth  Street  Nat  Bank  v.  Tardley, 
163  IT.  S.  684^  17  Sup.  Ot  489,  41  L.  Ed.  855. 

The  Inslst^ioe  of  tbe  defatdant  is  that  the 
check  was  countermanded  by  complainant 
not  for  ita  own  boieflt  but  for  that  of  tbe 
payee;  that  before  payment  waa  forbidden 
tbe  cbed:  had  passed  Into  the  hands  of  a  bona 
fide  holder  fOr  value  and  without  notice,  and 
tbat  tiie  bank,  having  paid  It  Is  In  equity  a 
purchaser,  and  hu  the  right  to  set  it  i^ 
against  tbe  dalm  ct  complainant ;  and,  far- 
ther, that  complainant  ratified  the  payment 
of  the  check  Btter  it  was  done  1^^  bringing 
suit  a^Unst  the  payees,  J.  W.  DlCksan  ft  Co., 
to  recover  the  sum  for  whldi  it  was  drawn, 
and  Interest 

We  can  see  no  force  in  tbe  first  Inslstenoe, 
but  it  Is  not  necessary  to  pass  upon  It,  as 
there  Is  no  proof  to  sustata  It 

It  Is  true  that  a  cbedc  payable  to  wder  Is 
a  negotiable  instrument,  and,  in  tiie  bands  of 
an  indorsee  for  value  and  wltixnt  notios^  it 
Is  a  valid  indeMedneas  (tf  the  drawer.  But 
no  swdi  case  Is  presented  1^  this  record.  It 
does  not  appear  that  the  cbet^  waa  Indorsed 
OT  passed  to  any  me  by  J.  W.  DlAson  ft  Oo., 
or  to  whom  it  was  paSA  by  tbe  bank.  Tho 
aaiy  refkerenoes  we  find  to  an  indorsement  of 
it  are  to  the  answer  and  telef  of  the  defmd- 
anf 

There  Is  evld^ice,  brought  out  1^wn  tbe 
cross-examination  of  a  witness  for  complain- 
ant tiiat  praviouB  to  this  suit  oon^lalnant 
brought  one  i«alnst  J.  W.  Dickson  ft  Oo.  and 
others  to  reoow  the  proceeds  of  the  cbedc, 
but  the  record  in  that  case  is  not  In  the  tran- 
script in  this  ouft 

It  further  appears  tbat  the  d^endant  was 
also  sued  In  the  same  case  with  J.  W.  DIA- 
son  ft  OcK,  and  tbe  Mil  afterwards  dismissed 
as  to  it;  but  we  do  not  know  what  rOUef  was 
prayed  against  tbe  defendant,  and  the  facta 
stated  are  not  sufficient  to  show  a  ratification 
of  tiie  paymmt  of  tiie  renfted  Cheek, 

We  are  therefore  at  the  opinion  tbat  the 
payment  of  the  cheA  after  it  was  counter- 
manded by  tbe  complainant  was  unanthor- 
Ized,  and  tbat  the  decree  ctf  tbe  chancellor 
awarding  a  reeovery  In  favor  of  the  drawer 
should  be  afflrmed,  wlQi  costi,  and  it  is  ac- 
oordtofly  so  decreed. 


SPABKS  V.  SPARKS. 

(Snimme  Court  of  TennesaM.   Jane  20,  1906.) 

Ditorcb—Residenob— Evidence. 

Shannon'!  Code,  I  4208,  provldea  that  a 
divorce  may  be  granted  where  the  petitioner 
has  resided  in  the  state  for  two  yeara  next  pre- 
ceding the  filing  of  the  petition.  A  man  waa 
bom  in  Tennessee,  and  rairided  then  nntll  he 
was  appointed  to  a  position  in  a  governmental 
department  at  WaBolngton,  D.  C,  to  which 
place  he  moved  with  his  family,  and  where  he 
kept  honae  for  22  years,  <Hily  returning  to  the 
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Btate  of  Tennessee  on  thr«6  occaBions,  when  he 
voted  there :  and  during  such  period  be  paid  a 
poll  tez  In  Tenneasee  for  ■ome  Tears.  He  testi- 
fled  that  it  had  alvayi  been  nis  intention  to 
return  in  the  event  that  he  should  lose  his  po- 
sition.  His  position  was  under  the  civil  serv- 
ice law,  bat  the  tenure  of  it  was  such  that  he 
might  be  discharged.  Held,  that  he  was  not  a 
resident  of  Tennessee,  so  as  to  entiUe  him  to 
maintain  a  bill  for  divorce. 

Appeal  from  Cliaucery  Cotirt,  Oarroll 
Gonnty;  A.  G.  Hawltins,  Cbaneellor. 

Suit  for  divorce  by  John  N.  Sparks  against 
Fanny  P.  Sparks.  From  a  decree  dlsmlsa- 
lug  the  bill,  complainant  appeals.  Affirmed. 

OeoL  T.  McGall,  for  ^)peUant 

SHIELDS,  3.  This  1b  a  bill  brought  by 
the  complainant,  seeking  a  divorce  from  his 
wife,  the  defendant;  the  gromida  charged 
being  adultery  and  mallclouB  desertion 
without  reasonable  cause  for  two  whole 
years,  committed  in  the  District  of  Ciolnm- 
bla.  These  charges  are  fully  sustained  by 
the  proof,  but  the  chancellor  dismissed  the 
bill  for  want  of  Jurisdiction,  being  of  the 
opinion  that  the  complainant  had  not  resided 
In  this  state  for  two  years  n^  preceding  the 
filing  of  the  bill,  and  therefore,  under  Code 
185S,  t  2450  (Shannon's  Code.  |  4208), 
was  not  entitled  to  maintain  a  bUI  for 
a  divorce  In  llie  courts  of  Tennessee. 

The  complainant  charged  in  bis  bill  and 
testified  upon  the  hearing  that  he  was  bom 
in  Oarroll  county,  Tenn.,  and  was  raised  In, 
and  has  been  all  the  while  and  Is  now  a 
cltfxen  of,  that  county;  that  he  resided  there 
until  1882,  when  he  was  appointed  to  a  posi- 
tion In  the  Treasury  Department  of  the 
United  States,  at  Washington,  District  of 
Columbia,  when  be  carried  his  family  to  that 
dty,  and  has  lived  there  ev«r  since,  hold- 
ing bis  said  iKMltion;  that  he  has  within  said 
period  returned  to  Carroll  county  on  three 
several  occasions,  on  leave  of  absence  of  80 
days  each,  and  has  voted  there  In  several 
elections,  paying  his  poll  tax  In  order  to 
enable  him  to  do  so,  and  has  bad  and  yet  has 
his  church  membership  there,  but  he  has  not 
voted  In  all  elections,  nor  paid  a  poll  tax 
for  every  year  he  was  liable  for  such  tax. 
He  further  testifies  that  it  has  always  been 
his  Intention  to  return  to  Carroll  county  to 
reside  In  the  event  he  should  lose  his  posi- 
tion In  tiie  Treasury  Department,  which  Is 
under  the  civil  service  law,  but  the  tenure  of 
it  is  such  that  he  may  be  discharged. 

Citizenship,  within  the  meaning  of  the 
section  of  the  Code  In  question,  Includes  res- 
idence; and.  if  complainant  is  yet  a  citizen 
of  Tennessee,  he  may  maintain  thte  bill. 
Fickle  T.  Fickle.  6  Terg.  203. 

The  question  then  Is,  has  the  complainant, 
under  the  facts  stated,  lost  citizenship  and 
domicile  in  Tennessee?  There  is  no  question 
but  what  the  complainant  was,  previous  to 
the  time  he  went  to  Washington  City,  a  cit- 
izen of  Carroll  county,  Tenn.  There  he  was 
bom  and  raised.  Then  was  the  domicile  of 


bis  natlTlty.  Every  one  Is  presumed  to  re- 
tain this  domicile  until  another  U  acquired. 
Layne  t.  Pardee,  2  Swan,  235. 

And  In  order  to  constitute  a  change  of 
domicile  there  must  be  concurrence  of  actaal 
change  of  residence,  and  Intention  to  aban- 
don the  old  and  acquire  a-  new  domicile. 
Foster  v.  Hall  &  Baton,  4  Humph.  848;  Allea 
T.  Thomason,  11  Humph.  536,  54  Am.  Dec. 
66;  White  v.  White,  3  Head,  410;  Williams  v. 
Saunders,  5  Cold.  79. 

Where  one  has  his  residence  and  carries 
on  his  business  is  usually  his  domicile,  but 
not  necessarily  so.  He  may  be  there  tem- 
porarily, for  the  purpose  of  the  particular 
business  In  hand,  with  an  absolute  and 
definite  intention  of  returning  to  his  t^glnal 
and  actual  domicile.  Pearce  v.  State,  1 
Sneed,  m,  60  Am.  Dec.  136. 

If  the  absence  from  the  domicile  of  nativ- 
ity or  an  acquired  domicile  is  temporary, 
and  there  is  all  the  while  a  fixed  and  definite 
intention  of  returning,  there  Is  no  change, 
and  no  new  domicile  is  obtained.  Residence, 
however  long,  will  not  work  a  chanice  of 
domicile,  unless  accompanied  with  such  In- 
tent Kellar  v.  Balrd,  5  Hedak.  48;  lAyne 
v.  Pardee,  2  Bwan,  236. 

The  Intention,  however,  to  return  to  the 
domicile  of  nativity,  or  one  acquired,  must 
be  fixed,  absolute,  and  unconditional.  A 
mere  floating  intentlMi  to  return  at  some 
future  period  or  upon  the  happening  of  some 
uncertain  event  is  not  sufficient  The  intent 
to  return  must  not  d^^nd  upon  inclination 
or  be  controlled  by  future  events.  Stratton 
T.  Brigham,  2  Sneed,  42S;  Kellar  v.  Balrd,  6 
Heisk.  46-^;  Story  on  Conflict  of  Laws,  I 
46. 

In  detmnlnlng  whether  w  not  a  change 
of  domicile  has  been  made,  it  Is  proper  to 
consider,  along  with  the  statement  of  the 
party  of  his  Intent  in  the  matter,  his  con- 
duct and  declarations,  and  all  other  facts 
that  throw  light  upon  the  subject.  Com- 
plainant, when  he  brought  this  blU,  had  been 
a  resident  of  Washington  City  for  22  years, 
had  kept  house  and  reared  his  family  there, 
and  had  only  returned  to  his  torraer  home 
and  exercised  the  rights  of  a  dticen  there 
on  three  occasions  during  all  that  time,  and 
does  not  now  stato  that  he  has  any  fixed 
purpose  to  again  take  up  his  residence  and 
the  duties  and  rights  of  a  citizen  In  this 
state.    His  strongest  statemoit  is  that  he 
Is  subject  to  dismissal  in  bis  employment  In 
the  Treasury  Department,  and  In  the  event 
of  such  dismissal  It  Is  his  Intention  to  re- 
turn.  The  clear  Inference  Is  that   U  he 
should  not  be  dismissed  be  will  conttnne  his 
residence  in  Washington  during  the  remain- 
der of  his  days.    His  return  Is  conditioned 
upon  an  event  that  may  never  happen.  He 
has  no  fixed  purpose  to  return  In  any  event. 
Upon  these  facts,  we  are  clearly  of  the  opin- 
ion that  be  has  lost  his  dtlzmshlp  and  dom- 
icile In  Tennessee,  and  Is  not  entitled  to 
maintain  this  suit   We  are  not  to  b*  tmder- 
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itood  as  holdlns  tbat  a  dtlaen  of  Tramessee, 
who  remoree  Ulmmlf  and  family  out  of  the 
Btate  for  the  impose  of  dUKduurglns  tbe 
dnttea  of  an  office  to  wblcb  be  baa  be^ 
elected  or  appointed,  na  for  any  other  pur- 
pose, dthw  for  a  d^nite  or  an  Indefinite 
time^  with  a  distinct  and  fixed  purpose  of 
returning  to  bla  bome  In  tbls  state,  and  wbo, 
dlweharglTig  tbe  duties  of  a  dtlzen  and 
taxpayw  of  tbe  state  and  exercising  tbe 
priTlteges  of  a  dttaen*  manifests  bis  Inten- 
tion to  retain  bis  citizenship  and  domicile 
hese,  loses  bis  dtizenshlp.  On  tbe  contrary, 
vpou  tbe  tacts  stated.  It  Is  dear  that  be 
would  not,  npon  the  well-settled  prlndple 
tbat  a  mere  transient  or  temporary  absence 
tsma  tbe  state,  with  a  fixed  pnipose  of  re- 
tomlng,  does  not  work  a  change  of  domicile. 

Thoe  is  no  error  in  tbe  deinee  of  tbe  dian- 
cellor  dismissing  this  bill,  and  it  will  be 
affirmed,  with  costs. 


OABSON  T.  CARSON  et  al. 
(Snpreme  Court  -of  Tennessee.   Jane  20,  190S.) 

1.  WIZ.X8— ESTATB  DBTJSBD— liDi;  BSTAm 

Where  realty  Is  devised  to  testatrix's  hus- 
band, with  direction  that  after  his  debts  and 
foneral  expenses  are  all  paid  the  remainder  of 
the  tract  shall  go  to  others,  the  devisee  takes 
only  a  life  estate  In  the  land  devlaed.  with  re- 
mainder over. 

2.  SaHB— GHABITABXJB  BSQUKn^VAUDTTT. 

A  devise  of  the  remainder  after  the  life  es- 
tate in  certain  land  to  certain  persona,  consti- 
tuting the  board  of  trustees  of  the  Cumberland 
Fnsfyterian  Chordi  In  the  ITnlted  States, 
and  their  snocessors,  to  be  used  to  best  promote 
the  intereet  of  Christianity  in  the  fields  oc- 
cupied by  that  church,  is  a  valid  charitable  be- 
quest to  the  corporation  of  the  General  Assem- 
bly of  the  Cumberland  Presbyterian  Chnrdi, 
which  it  may  hold  under  Its  diarter,  with  dne 
r^rd  to  tbe  dlrectlona  of  tbe  testatrix,  and, 
beyond  that,  under  the  general  trusts  under 
which  it  holds  Its  proper^;  it  appearing  that 
the  chorch  was  incoriwrated  under  that  name, 
and  it  being  the  evident  intent  of  testatrix  that 
the  remainder  vest  in  tbe  Cumberland  Preaby- 
tn-ian  Church  as  a  ciiarltable  organization  of  a 
religions  ctiaracter. 

Appeal  from  Chancery  Coturt,  Oarroll 
Connty;  A.  G.  Hawkins,  Oliancellor. 

Bill  by  W.  M.  Carson  against  U  O.  Car^ 
son  and  others.  From  a  decree  for  com- 
Idainant,  def^dants  appeaL  Reversed. 

Bailey  A  Lnsk  and  J<dm  H.  Da  Witt,  for 
appellants,  Olaroice  IL  Hawkins,  for  ap- 
pellee. 

WIIiKBS,  J.  This  Is  a  bill  to  construe  and 
contest  the  validity  of  certain  danses  of  the 
win  of  Sarab  A.  Oarson. 

These  clanses  are  as  follows: 

"Secondly.  I  give,  devise  and  bequeath  to 
my  husband,  W.  M.  Carson,  tbe  tract  of  land 
upon  wbl(<b  1  now  reside,  containing  one 
hundred  and  sixty-five  acres,  and  bounded 
on  tbe  north  by  tbe  lands  of  S.  S.  m  John  D. 
Pate  and  £>r.  J.  B.  Jones;  on  the  east  by  the 
lands  In  the  name  of  Mary  W.  Ridley,  de- 
ceased; and  on  tbe  south  by  tbe  lands  of 


William  Ridley  and  Horace  Bexton.  and  on 
tbe  west  by  John  Uocrlson  and  the  lands  of 
tbe  heirs  of  William  Ingram;  and  at  bis 
death  I  direct  tbat  after  bis  funeral  expeiuMs 
and  Just  debts  are  all  paid,  tbe  remainder 
of  said  tract  to  go  to  J.  M.  QUI,  W.  L. 
Reeves,  J.  H.  Zarecor,  T.  B.  Foster,  P.  W. 
Mtnrls.  A.  B.  Mlllw,  W.  B.  Beeves  B.  a 
Porter,  T.  P.  Dance,  8.  D.  Chestnut,  H.  B. 
Oonover  and  F.  M.  Pepper,  constltaUng  tiie 
Board  of  Trustees  of  tba  Cumberland  Pres- 
byterian Church  In  tbe  United  States  of 
Amraica,  and  thdr  successors  In  office,  to 
be  fadd  and  used  by  them  as  trustees  only 
In  sudi  manner  as  to  best  promote  tbe  In- 
terest cf  Christianity  In  tbe  Adds  occupied 
by  tbe  said  Cumberland  Presbyterian 
Church. 

"Third.  It  is  my  wish,  and  I  so  direct, 
tbat  the  tract  of  land  descended  to  me  from 
my  brotber,  O.  W.  Bldl^,  containing  one 
hundred  and  forty  acres,  and  bounded  on  tbe 
nwtb  by  tbe  lands  <tf  W.  B.  Sneed  snd  H. 
P.  Gaines;  on  tbe  east  by  tbe  lands  of  H. 
P.  Oaines  and  J,  8.  Beese;  on  tbe  aoutb 
by  tbe  lands  in  tiw  name  of  Mary  W.  Bld- 
1^,  deceased,  cm  tbe  west  by  tibe  lands  of 
Dr.  J.  B.  Jones,  to  be  add  at  my  death  by 
my  busband,  W.  BC  OanKHO,  In  such  manner 
as  to  him  may  be  lliongbt  best,  and  tbe  pro- 
ceeds appropriated  to  the  payment  of  tbe 
f&Ilowlng  bequesta,  via.;  Fire  hundred  dd- 
lara  In  trust  to  Ber.  A.  Bi  Ootqmr,  T.  W. 
Gannon,  N.  BobUft  H.  0.  Johnson.  H.  B. 
Thomas,  B.  P.  Gilbert,  W.  B.  Spear,  J.  M. 
Bnms,  B.  B.  Hamilton,  J.  W.  Smith,  W.  U. 
Ouson  and  Dr.  Bright;  composing  the  Board 
ot  Tmstees  of  Betbd  College  at  McKensle, 
In  Oamll  Conn^,  Tennessee,  and  their  suc- 
cessors in  office,  to  be  ai^iroprlated  1^  tbem 
for  said  Bethel  College  in  aneh  manner  as 
tbey  may  Iblnk  best;  one  hundred  dollars 
I  giro  to  ^nry  BkUey  in  consideration  of 
bis  kindness  to  my  brotber,  G.  W.  Ridley, 
in  his  last  lllneas. 

"I  set  apart  two  hundred  dollars  out  <tf 
whldi  to  pay  my  annual  ocmtribntion  of  five 
dollars  to  tbe  Rev.  A.  D.  Cooper,  at  Shllob 
Church,  and  at  bis  death  tbe  remainder  of 
the  two  hundred  dollars  I  want  used  in  tbe 
erection  of  a  monument  over  bis  grave;  and 
I  further  direct  tbat  a  suffident  amount  be 
used  to  raeet  a  double  monument  over  tbe 
grave  ot  my  father  and  mother  and  one  for 
myself  and  to  put  an  Iron  fence  around  the 
family  graveyard,  and  the  remainder  of  the 
proceeds  of  tbe  oae  hundred  and  forty  acres 
of  land,  If  any,  I  give  to  my  said  husband, 
W.  M.  Oarson,  during  bis  Hfe,  and  at  his 
death  I  direct  that  It  go  to  the  Board  of 
Tmstees  of  the  Cumberland  Presbyterian 
Church  bereinbefue  mentioned,  and  their 
anccessws  In  office,  in  trust;  to  be  used  In 
the  promotion  of  Christianity  In  such  fields 
as  may  be  occupied  by  the  said  Oomberland 
Presl^ytetlan  Church  In  the  United  States  of 
America." 

Tbe  defendants  in  this  ease,  twdTe  In 
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namber,  constitute  the  board  of  trustees  of 
the  Cumberland  Presbyterian  Qburcb,  and 
the  bill  also  alleges  that  they  are  the  suc- 
cessors in  office  of  the  trustees  of  said  church 
as  named  In  the  will. 

The  bill  further  sets  forth  that,  as  to  the 
construction  of  section  2  (designated  "sec- 
ondly") of  the  will  above  set  out,  a  dlfCer^ 
ence  of  opinion  has  arisen,  and  really  exists; 
that  complainant  insists  that  under  said  sec- 
tion be  is  vested  with  an  absolute  fee  in 
said  lands,  as  set  out  In  the  section  or  Item 
of  said  will.  It  alleges  that,  on  the  otber 
band,  defendants  insist  that  under  said  sec- 
tion the  complainant  is  only  vested  with  a 
life  estate,  and  they  with  the  remainder  in- 
terest therein. 

The  bill  further  alleges  that  complainant, 
In  accord  with  directions  In  said  will  as  set 
out  above,  sold  the  land  described  in  sec- 
tion 3  of  said  will;  that  he  paid  ofF  the  spe- 
cific bequests  made  In  said  section,  and  that 
there  remains  in  his  hands  about  dol- 
lars; that  In  regard  to  this  surplus  a  differ- 
ence of  opinion  has  arisen,  and  really  ex- 
ists; that  complainant  insists  that  under  the 
will  he  is  entitled  to  said  amount  absolutely; 
that  the  defendants,  on  the  other  hand,  in- 
sist that  complainant  takes  a  life  estate 
therein,  and  that  they,  as  the  board  of  trus- 
tees of  the  Cumberland  Presbyterian  Church, 
are  entitled  to  the  remainder  Interest  therein. 

It  further  alleged  that  there  are  no  out- 
standing  debts  against  the  estate,  and  that 
said  attempted  devise  and  bequest  constitute 
a  cloud  upon  complainant's  title  to  said  lands 
and  the  surplus  arising  from  said  sale.  The 
complainant  prays  a  construction  of  the 
aforesaid  portions  of  said  will,  and  asks  the 
court  to  state  clearly  what  are  complainanf  s 
rights  thereunder,  and  what,  it  any,  are  the 
rights  of  the  defendants  thereunder;  also 
that  the  cloud  upon  complalnanfs  title  to 
said  property  be  removed. 

To  this  bill  the  defendants  filed  a  de- 
murrer and  answer.  The  demurrer  sets  up 
the  following  propositions: 

<1)  That  the  devise  to  defendants  the  board 
of  trustees  of  the  Cumberland  Presbyterian 
Church  In  the  second  Item  of  the  will  of 
Mrs.  Carson  Is  a  valid  devise  to  complainant 
for  life,  with  remainder  to  said  board  i.ttet 
his  death,  subject,  to  payment  of  his  funeral 
expenses"  and  Just  debts,  and  that  complain- 
ant's contention  that  his  estate  in  the  lands 
therein  devised  la  not  merely  a  life  estate, 
but  an  estate  In  fee-single  absolute,  la  not 
well  taken. 

(2)  That  the  bequest  to  defendants  the 
board  of  trustees  In  the  third  item  of  the 
win  of  Mrs.  Carson  is  a  valid  executory 
bequest,  subject  to  a  life  Interest  In  com- 
plainant, and  that  complalnanfs  contention 
that  he  Is  the  absolute  owner  of  the  land  la 
not  well  taken. 

The  appellants  then  answer  as  follows: 

First.  That  they  constitute  a  corporation 
dnljr  chartered  bj  the  state  of  Kentndqr. 


The  charter,  or  rather  a  copy  thereof  li 
made  an  exhibit  to  the  answer,  and  by  agree- 
ment of  counsel  and  decree  of  tbe  court  is 
treated,  without  question,  as  the  charter  of 
the  said  board.  It  Is  alleged  that  the  appel- 
lants are  the  lawful  succsssors  In  office,  as 
trustees  under  tbe  provisions  of  said  charter, 
to  the  trustees  of  said  corporation  designated 
In  said  will;  that  the  trustees  designated  in 
said  will  were  at  tbe  time  of  the  execution 
of  said  will  and  at  the  time  of  the  death  of 
the  testatrix  regularly  elected  and  qualified 
as  trustees  of  said  corporation. 

Second.  That  the  appellants,  constituting 
Bald  board  of  trustees,  have  full  power  and 
authorial  under  said  charter  of  incorpora- 
tion, to  receive  in  trust  any  donation,  be- 
quest, or  other  charities  which  may  be  or 
bave  been  given  to  them  for  the  use  and 
benefit  -of  the  religious  denomination  known 
as  the  Cumberland  Presbyterian  Church,  or 
Its  general  assembly,  for  educational,  reli- 
gious, or  chai'itable  purposes,  under  the  direc- 
tion of  said  general  assembly;  that  tbe  said 
Cumberland  Presbyterian  Church  Is  a  re- 
ligions body  existing  and  maintained  for  the 
advancement  of  Obrlstianity;  that  all  moneys 
and  otber  estates  of  every  description  which 
are  vested  in  said  board  of  trustees  by  vir- 
tue of  their  office  are  to  be  forever  held  In 
trust  for  the  use  of  the  Cumberland  Presby- 
terian Church,  the  Interest  thereof  to  be 
devoted  to  religiouB,  charitable,  or  educa- 
tional purposes  under  tbe  direction  of  the 
said  general  assembly;  that  tbe  purposes  for 
wliich  the  devise  and  bequest  of  Mrs.  Carson 
were  made  to  the  said  trustees  was  one  of 
the  vital  purposes.  If  not  tbe  chief  purpose, 
for  which  tbe  said  board  of  trustees  exists. 

Third.  That  the  defendants,  as  a  board  of 
trustees,  are  properly  constituted,  and  capa- 
ble of  taking  and  using  the  property  in- 
volved lu  the  devise  and  bequest  in  such 
manner  as  to  best  promote  the  interesta  of 
Christian!^  in  fields  occupied  aald  Cum- 
berland Presbyterian  Church. 

Fourth.  That  the  devise  and  bequest  con- 
etitute  a  valid  devise  and  a  valid  bequest  f<Mr 
charitable  uses,  capable  of  being  enforced 
by  the  appellant  trustees  in  strict  accord- 
ance with  tiie  intent  of  the  testatrix,  as  set 
forth  in  her  will,  and  that  the  appellee's  con- 
tention that  he  is  the  absolute  owner  In.  fee 
of  the  property  Involved  in  tbe  bequest  Is  not 
well  taken. 

Fifth.  That  the  appellants  admit  all  the 
allegations  of  the  original  bill  not  Inoonalst- 
ent  with  the  allegations  of  their  answer. 

The  chancellor  decided  all  the  issues  ia  fa- 
vor of  the  complainant,  and  from  his  Oecree 
the  defendants  have  appealed,  and  «g"  tbe 
following  errors: 

(1)  The  chancellor  erred  in  overmlLng  the 
appellants*  demurrer  to  tbe  effect  thai  the 
devise  to  appellee  for  llfe^  with  reaoalnder 
to  said  board  of  trustees  after  his  death, 
subject  to  tlie  paymait  of  his  ftmemi  ex- 
penses and  Just  d^tsb  1>  a  Talld  davlae; 
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that  ttae  bequest  to  the  bosrd  of  truBteea  is 
t  TBlid  executory  bequest,  subject  to  the  life 
estate  in  appellee;  and  tbat  the  appellee's 
contention  that  he  Is  the  absolute  owner  of 
laid  land  and  said  fund  is  not  well  taken. 

(2)  The  chancellor  orred  In  holdiug  that, 
under  the  will  of  the  testatrix,  the  appellee 
takes  and  Is  vested  with  an  absolute  estate 
in  fee  in  the  land  mentioned  and  described 
therein. 

(Si  The  diancellor  erred  In  holding  that, 
ttnder  the  third  ctatise  of  said  will,  the  ap- 
pellee is  vested  with  a  life,  If  not  an  absolute, 
estate  In  the  sutplns  funds  arising  from  the 
sale  of  the  land  therein  mentioned. 

<4)  The  chancellor  erred  in  holding  that 
that  part  of  said  clause  referring  to  the  board 
of  trustees  of  the  Cumberland  Presbyterian 
Church  Is  Inoperative,  of  none  effect,  and  void, 
and  that  the  appellee,  under  said  will,  and 
as  surviving  husband  of  said  testatrix.  Is 
entitled  to  and  is  vested  with  an  absolute 
estate  In  said  surplus  money  after  paying  the 
q>ecia!  bequests  set  out  In  said  will. 

These  assignments  may  be  resolved  Into 
three  propositions,  which  we  will  discuss: 

As  to  the  first  clause  of  the  will  In  con- 
trover^,  relating  to  the  tract  of  165  acres 
of  land,  it  appears  that  the  testator  made  an 
absolute  devise  of  the  same  to  her  husband, 
W.  M.  Carson,  in  the  first  part  of  the  clause; 
and  the  question  presented  is  whether  the 
words  superadded  later  in  the  clause  cat 
down  this  fee-simple  or  absolute  estate. 

These  words  are:  "And  at  his  death  I  di- 
rect tbat  after  his  tnnaal  expenses  and  Just 
debts  are  all  paid  the  remainder  of  said  trust 
to  go,"  etc. 

The  general  doctrine  laid  down  iu  our  cas- 
es and  in  the  text-books  is  that  a  fee-simple 
estate  given  in  the  first  portion  of  a  devise, 
with  absolute  power  of  dlspraltion,  will  not 
be  limited  or  cut  down  by  subsequent  clauses 
and  provisions  of  the  will.  Ballentlne  v. 
Spear,  2  Baxt  260;  Sevier  v.  Brown,  2  Swan, 
114;  Bradl^  v.  Games,  94  Tenn.  27,  30.  27 
S.  W.  1007,  45  Am.  St  Kep,  696;  Meacham 
V.  Graham,  98  Tenn.  201.  S9  S.  W.  12;  Clark 
T.  Hill,  OS  Tenn.  300.  39  S.  W.  389;  Under- 
bill on  Wills,  S!  358,  491. 

In  the  present  case  a  fee^Imple  estate  Is 
given  in  the  usual  terms,  and  the  only  ques- 
tion is  whether  the  sulnequent  language  de- 
feats such  estate^ 

We  are  of  opinion  it  does. 

Taking  the  entire  clause  as  a  whole,  we 
are  of  opinion  tbat  the  estate  given  is  not  a 
fee,  with  an  absolute  power  of  disposition  In 
W.'  M.  Carson,  but  his  power  of  disposition, 
If  It  may  be  so  called,  Is  merely  a  power  to 
consume  it  by  debts,  but  not  otherwise,  or 
In  any  other  way  to  dispose  of  It.  It  Is  not, 
therefore,  an  unlimited  power  of  disposition, 
bnt  one  limited  to  a  power  to  charRe  it  with 
debts. 

The  power  of  unlimited  disposition  in  the 
first  taker  which  will  defeat  an  executory  de- 
vise most  be  a  power  given  by  the  will  it- 
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self,  and  not  one  attaching  as  a  legal  inci- 
dent 1x>  the  estate  given  by  the  will.  Booker 
V.  Booker,  S  Hniuph.  505,  611;  Brown  v. 
Hunt.  12  Heisk.  404. 

So,  In  Read  v.  Watklns,  11  Iiea,  15^  it  was 
held  that  ordinary  words  conv^lng  the  ab- 
solute title  alone,  without  superadded  words 
giving  unlimited  power  of  disposition^  would 
not  defeat  an  executory  devise. 

In  that  case  the  will  contained  this  provi- 
sion: 

"After  the  death  of  my  beloved  wife,  and 
after  all  her  debts  are  paid,  I  devise,  will 
and  direct  that  the  property,  real  and  p^ 
sonal,  of  which  she  may  die  seized  and  pos- 
sessed. Including  all  moneys  she  may  have, 
shall  be  equally  divided  among  all  my  chil- 
dren and  representatives,"  etc. 

We  are  of  opinion  that,  under  this  clause 
of  the  will,  W.  M.  CarsoD  does  not  take  an 
absolute  or  unlimited  estate^  such  aa  wUI 
defeat  a  valid  devise  over. 

We  are  of  opinion,  therefore,  that  the  chan- 
cellor was  In  error  in  holding  that  W.  N. 
Carson  took  the  laud  mentioned  In  the  second 
item  in  fee  simple  and  atwolntely,  bat  he 
should  have  held  that  he  tocdc  only  a  UCb 
estate,  with  remainder  over. 

It  remains  to  t>e  considered  whether  the 
devise  and  bequest  over  in  the  second  and 
third  items  of  the  will  for  charitable  pur- 
poses are  valid. 

The  provision  In  the  second  Item  is  that 
the  remainder  shall  go  to  J.  M.  GUI  and  oth- 
ers, "constituting  the  Board  of  Trustees  of 
the  Cumberland  Presbyterian  Church  in  the 
United  States  of  America,  and  their  succes- 
sors In  office,  to  be  held  and  used  by  them  as 
trustees  only  In  such  manner  as  to  best  pro- 
mote the  Interests  of  Chrlstlani^  in  the 
fields  occupied  by  the  said  Cumberland  Pres- 
byt^ian  Church." 

In  the  third  Item  the  testatrix  directs  the 
remainder  of  the  proceeds  of  the  140  acres 
to  go  the  board  of  trustees  of  the  Cumber- 
land Presbyterian  Church,  hereinbefore  men- 
tioned, and  their  successors  in  office,  in  trust 
to  be  used  In  the  promotion  of  Christianity 
in  such  fields  as  may  be  occupied  by  the 
said  Cnmberland  Presbyterian  Church  in  the 
United  States  of  America. 

It  is  insisted  that  the  devisee  and  grantee 
In  each  of  these  provisions  is  an  incorporated 
body,  capable  of  taking  by  gift,  devise,  or  be- 
quest, and  that  the  devise  and  bequest  la  In 
the  provision  made  to  It  in  its  incorporated 
capacity. 

We  find  in  the  record  a  copy  of  a  charter 
Incorporating  "a  body  corporate  and  politic 
by  the  name  and  style  of  the  "Trustees  of 
the  General  Assembly  of  the  Cumberland 
Presbyterian  Church,* "  but  we  find  no  char- 
ter of  Incorporation  under  the  name  and  style 
of  the  "Cumberland  Presbyterian  Church." 

It  appears  that  It  Is  the  general  assembly 
of  the  church  which  is  incorporated,  and  not 
the  church  Itself. 

It  is  evident  that  the  teatatrtx  Intended 
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the  ranalnder  In  tbe  land  nnder  the  second 
Item  of  tbe  will  and  In  tbe  proceeds  of  land 
In  tbe  tblid  term  to  vest  benefldaUy  in  tbe 
Cumberland  PreBbytetian  Cbnrcta,  as  a  cbat^ 
liable  organization  of  a  religious  character. 
Tbe  corporate  name  of  tbe  churcb  Is  not  cor- 
rectly  set  forth  In  tbe  devise  and  beqaest. 
bnt  the  intent  Is  plain,  and  tbe  party  benefi- 
ciary cannot  be  mistaken. 

The  mere  misnomer  of  tbe  corporation' will 
not  InTalldate  the  deTlse  or  beqaest  If  It 
clearly  appears  who  was  Intended  thereby. 
State  T.  Smith,  16  Lea,  660;  Bank  v.  Bnrke, 
1  Cold.  628;  Trustees  t.  Reneau,  2  Swan,  94; 
M(»raweta  on  Coiporatlona,  181,  182. 

We  think  It  clearly  appears  that  the  devise 
and  bequest  was  made  to  tbe  trustees  ot  tbe 
corporation,  as  representing  it,  and  not  to 
them  as  Individuals;  and  the  provisions  of 
the  will  are  therefore  vbrtually  to  vest  the 
property  In  the  corporation  of  the  General 
Assembly  of  the  CumberlaWl  Presbyterian 
CSmrcb*  for  the  use  and  benefit  of  tliat 
church  or  denomination. 

Tbe  devlM  and  bequest  being  made  direct 
to  a  cwporatlon  which  Is  charitable,  the 
trusts  need  not  be  set  out  so  specifically  and 
definitely  as  If  made  to  Individuals,  In  order 
to  make  them  valid. 

The  reastm  Is  that  a  corporation  organised 
for  charitable  purposes  has  these  purposes 
and  trusts  set  out  in  Its  charter  and  articles 
of  foundation,  so  that  the  trusts  are  thus 
made  certain  and  will  control;  due  deference 
being  paid  to  the  dlrectiims  of  the  testator. 
If  any  are  given.  But  no  trusts  In  such 
case  need  be  declared,  aa  they  ate  set  out  In 
the  charter  and  articles  of  foundation. 

To  Illustrate:  If  a  bequest  be  made  to  the 
Yanderbllt  University  or  Onmberland  Unl- 
versl^  by  name,  the  truste  to  which  tlw 
fund  Is  to  be  applied  need  not  be  furth» 
spedfied  by  tbe  grantee,  since  these  are  well- 
known  cbarltaUe  corporations,  whose  ob- 
jects,  purposes,  and  tmsts  are  fully  set  forth 
In  their  charters  and  other  Instruments  oC 
foundation. 

But  If  a  devise  or  bequest  is  made  to  In- 
dividuals, as  trustees,  tben  the  tmsts  must 
be  declared  In  the  Instrument  giving  the 
property. 

We  are  of  tvlnlon  that  the  devise  and  be- 
quest In  this  case  being  made,  as  we  have 
before  held,  to  the  corporation  of  the  General 
Assembly  of  the  Cumberland  Presbyterian 
Church,  that  corporation  will  hold  It  under 
Its  charter  and  articles  of  tonndation — doe 
regard  being  paid  to  the  directions  of  the 
testatrix,  as  far  as  given— and  beyond  that 
onder  the  general  trusts  vmAer  which  that 
ccHTporation  holds  all  its  pnn>a1y. 

We  are  also  of  the  t^lnlon  that  the  corpo- 
ration of  the  Genital  Assembly  of  tbe  Cum- 
berland Presbyterian  Church  bi  authorised, 
under  its  charter,  to  accept  devises  and  con- 
veyances of  real  estate,  as  well  as  bequests 
of  paaonal  property,  under  tiie  term  "chazl- 
ties,"  used  in  that  chartec 


We  are  of  ^pinion,  therefore,  that  ttie  de- 
vise over  in  tbe  second  itna  and  the  bequest 
over  In  the  third  item  are  valid  charlteble 
trusts;  and  the  chancellor  was  In  vnct  ta 
not  so  holding,  and  bis  decree  Is  reversed, 
and  tbe  cause  remanded  to  be  furthw  pro- 
ceeded wlt^  to  accord  with  this  opinion. 

The  executor  will  pay  costs  of  appeal  out 
of  tbe  funds  of  tbe  estate;  costs  of  the  court 
below  will  be  adjudged  by  tbe  cbanceUoi^ 


KANSAS  CITT.  M.  &  B.  B.  CO.  et  at  V. 
WILLIFORD. 

(Supreme  Court  ot  Tennessee.   June  8.  1806.) 

Bailboa.ds~Irjtjbixs  to  Tbbspassibb— Con- 

TBIBUTOBT  NKOLiaENOE. 

Where  inteatate,  without  invitation  or  ne- 
cessity, boarded  the  footboard  at  tiie  rear  of  a 
switch  engine,  presumably  with  the  knowledge 
of  the  foreman,  who  did  not  order  him  off,  and 
was  killed  a  collision  at  a  street  frossing, 
which  was  unavoidable  by  the  ntmosC  energies 
of  the  engineer,  he  was  guilt?  of  sach  gross 
contributory  negligence  aa  precludes  a  recovery, 
though  the  engine  was  running  at  a  tpeeA  in  ex- 
cess €i  that  allowed  by  ordinance. 

Brror  to  Circuit  Court,  Shelly  County ;  J. 
P.  Yount^  Ju^e. 

Action  by  A.  J.  Wllllford  as  administrator, 
etc.,  against  the  Kansas  City.  Moivhis  & 
Birmingham  Ballroad  Company  and  otbers. 
From  a  Judgment  for  plaintiff,  defendanta 
bring  error.  Beversed. 

C.  H.  Trimble,  for  plalntUfs  to  error,  fere 
Hwn,  tor  defttidant  to  wror. 

BBABD,  O,  J.  This  suit  was  brought  by 
the  administrator  of  one  Owen  to  recover 
damages  to  the  interest  of  certato  statntivy 
benefidaries  against  several  railroads,  const!' 
tutlng  what  is  called  to  the  record  the  "TtJb- 
00  System,"  for  inflicting  as  Is  alleged  to  tbo 
declaration,  by  actionable  negllgace.  Injuries 
aa  his  Intestote  which  sorai  after  resulted  In 
his  death.  On  the  trial  of  the  case  there  was 
a  verdict  and  judgment  for  $6,600  against  tbe 
defendants,  and  thety  have  prosecuted  an  ap- 
peal, to  the  nature  of  a  writ  of  error,  to  this 
court 

It  is  disclosed  to  the  record  that  the  te- 
ceaaed  lived  to  MisBissippl,  and  during  tbe 
afternoon  of  the  accident  arrived  to  the  city 
of  Memphis  to  company  with  one  PaAer. 
Soon  after  their  arrival  these  parties  saw.  at 
the  comer  of  Georgia  street  and  Kansas  ave- 
nue, to  the  act  of  pulling  out  of  the  yards  or 
the  defendant  railroads,  a  switch  aigine  mOY- 
Ing  bat^wards,  with  several  freight  cars  at- 
tached. Along  the  rear  end  of  this  engine, 
wlilch  was  to  fnmt  to  this  movement,  there 
ran  what  Is  called  a  footboard.  Without  in- 
vitetion  from  any  one,  Owen  and  Parker 
stepped  upon  this  footboard,  Owen  taking  a 
position  on  the  west  end  thereof,  and  Park^ 
mounting  from  it  to  a  seat  to  the  cab.  On 
the  same  end  of  the  engine,  and  above  tbe 
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footboard,  was  the  tank,  on  the  sloping  part 
of  whlcb  sat  one  Mlddlebrook,  who  was  the 
foreman  of  the  train  crew.  The  engineer  oc- 
cupied hia  B^t  on  the  east  side  of  the  cab, 
while  the  fireman  was  on  the  west  side,  dl- 
vidlng  his  time  between  shoveling  coal  and 
ringing  the  bell  as  the  engine  proceeded.  On 
the  footboard  with  the  deceased  were  two 
negroea.  With  these  parties  occnpying  the 
different  poaltlona  indicated,  the  engine  back- 
ing,  with  the  cars  attached,  proceeded  a  short 
distance  soath,  when  it  turned  east  on  Broad- 
way to  its  place  of  destination. 

Broadway,  as  Its  name  indicates,  is  a  wide 
arenne,  devoted,  however,  exclusively  to  rail- 
road use.  On  it  are  located  six  parallel 
tracks,  the  fourth  from  the  north  being  the 
one  on  which  the  engine  and  cars  In  question 
were  nmnlng.  Davie  avenue  crosses  Broad- 
way from  north  to  south,  at  right  angles,  at 
a  point  about  one  mile  east  of  where  Owen 
and  Parker  boarded  the  engine.  At  the  point 
of  intersection  there  was  a  flagman. 

Approaching  this  point  from  the  west,  the' 
view  of  objects  on  Davie  avenae,  moving 
north  to  the  crossing,  was  obstructed  by  a 
bride  building  located  at  the  southwest  cor- 
ner  of  these  two  highways,  and  further,  upon 
the  occasion  of  this  accident,  by  a  number  of 
cars  which  were  standing  on  the  track  imme- 
diately south  of  the  one  on  which  this  train 
was  moving. 

As  the  engine  approached  the  crossing,  a 
team  of  mules  hitched  to  a  wagon  and  driven 
by  a  negro  came  suddenly  from  the  south,  out 
of  Davie  avenue,  upon  the  track.  The  uncon- 
tradicted evidence  la  that  this  driver,  as  he 
neared  the  trade,  was  looking  badiward,  but, 
turning  his  bead  and  seeing  the  engine  rap- 
idly coming,  he  undertook  to  stop  his  team 
and  back  off. '  FalUng  In  this,  he  released  the 
lines  and  jumped  from  the  wagon,  thus  sav- 
ing himself.  The  mules,  however,  proceed- 
ing across  the  track,  the  engine  came  in  vio- 
lent collision  with  the  wagon.  In  this  colll- 
aloii  Owen  received  the  injuries  from  which 
his  death  resulted. 

It  Is  undisputed  that  the  flagman  was  at 
his  post,  and  as  the  train  advanced  he  raised 
his  flag  to  indicate  to  persons  on  Davie  ave- 
nue that  it  would  be  dangerous  then  to  at- 
tempt to  cross;  and,  further,  that,  seeing  the 
driver  of  this  team  getting  dangerously  near, 
the  flagman  made  an  ineffectual  effort  to 
stop  him. 

A  number  of  witnesses  were  examined  with 
regard  to  the  speed  at  whidi  this  engine  was 
ronnlng. 

As  is  always  the  case  where  a  qnestlon  of 
this  kind  depends  upon  oplnlcm  evidence,  the 
rate  of  q>eed  was  varlonsly  estimated  to  be 
from  6  to  40  miles  an  hour.  It  may  be  as- 
sumed,  however,  that  the  Jnry  credited  the 
testimony  which  fixed  the  speed  at  the  high- 
est rate.  The  plaintiff  below,  also  for  the 
purpose  of  showing  negligence  on  the  part  of 
the  crew  in  charge  of  the  train,  over  the  ob- 
jection of  the  defendants,  offered  In  evidence 


an  ordinance  of  the  city  of  Uempbis,  within 
whose  limits  this  accident  occurred,  limiting 
the  speed  of  ail  trains  and  engines  passing 
over  any  of  the  highways  of  the  city  to  six 
miles  an  hour.  There  is  no  dispute  but  that 
the  engineer,  with  perfect  appliances  for  that 
purpose,  did  all  that  could  be  done  to  stop  the 
train  as  soon  as  the  mules  appeared,  and  that 
it  was  impossible  to  control  it,  at  the  rate  at 
which  it  was  going,  so  as  to  avoid  the  colli- 
sion. 

.  The  record  also  shows  Owen  was  on  the  en- 
gine without  invitation  or  necessity,  and 
without  the  knowledge  of  the  engineer  or 
fireman.  It  Is  assumed  the  foreman,  who  sat 
on  the  tank,  did  see  him,  from  the  fact  that 
this  position  cabled  him  to  do  so,  and  it  may 
be  this  is  fairly  Inferable  from  that  fact 

The  foreman's  knowledge,  however,  that 
the  Intestate  occupied  this  position,  and  his 
failure  to  stop  the  train  and  order  him  from 
It,  cannot  lessen  the  responsibility  of  the  in- 
testate. As  was  said  In  Railroad  v.  Bogle, 
101  Tenn.  40,  46  S.  W.  700,  the  engine  is  at 
all  times  the  most  exposed  and  perilous  por- 
tion of  the  train ;  and  It  was  there  held,  even 
In  the  case  of  a  passenger,  who  In  a  fancied 
onergency  mounted  the  engine  to  prevent  be- 
ing left  by  the  train,  that  he  lost  his  right  to 
the  high  degree  of  care  the  law  accorded 
passengers  riding  in  a  coach,  and  could  claim 
nothing  more  than  protection  from  Injury  by 
the  willful,  wanton,  or  Intentional  act  of  the 
carrier  and  its  employes.  In  R.  Co.  v.  Wil- 
son, 88  Tenn.  318,  12  S.  W.  720,  a  baggage 
master  left  his  proper  place  on  the  train,  and 
was  riding  with  the  engineer  and  fireman 
upon  the  engine  when  he  was  killed  in  a  col- 
lision with  another  train,  resulting  from  the 
negligence  of  an  engineer  in  charge  of  an  en- 
gine running  from  an  opposite  direction  to 
that  in  which  his  train  was  moving.  It  was 
there  held  that,  having  abandoned  his  post  of 
duty  and  sought  a  more  exposed  and  danger- 
ous position  on  the  train,  where  be  was  killed, 
the  railroad  was  not  liable. 

We  do  not  deem  it  necessary  to  consider 
the  various  assignments  of  error  upon  the  ac- 
tion of  the  lower  court,  as  we  are  satlsfled 
there  is  no  theory  upon  which  the  verdict 
and  Ju^gmeut  in  this  case  should  be  main- 
tained. The  intestate  was  voluntarily  oc- 
cupying the  most  exposed  position  on  the 
most  dangerous  part  of  the  train  at  the  time 
of  the  collision,  and  this,  as  has  been  seen, 
without  Invitation,  and  without  any  neces- 
sity whatever  for  his  being  there.  That  his 
presence  at  this  place  proximately  contribut- 
ed to  his  injury  is  beyond  question.  No  one 
on  the  engine  save  himself  was  injured,  un- 
less It  be  one  of  the  negroes  riding  with  blm 
on  this  footboard.  If  he  bad  been  at  any 
other  pl9ce  on  that  train,  so  far  as  we  can 
see,  he  would  have  avoided  the  danger,  and, 
as  a  matter  of  course,  if  be  had  not  been  on 
the  train  at  all,  he  would  not  have  been  af- 
fected by  this  collision.  Under  these  cir- 
cumstances, we  think,  as  *  m&ttet  of  law. 
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iw  was  gnllfy  ot  such  gross  contrlbntoir  neg- 
ligence OS  to  preclude  a  recovery.  Wlille 
■contrlbntory  negligence,  wbere  the  facts  ar* 
fairly  debatable,  la  a  question  wtalcb  under 
proper  Instruction  sbould  be  determined  by 
tbo  Jury,  yet,  wbere  the  facts  are  Incoutro' 
Twtlble,  the  question  then  becomes  one  for 
the  court  Chattanooga  Light  St  Power  Go. 
T.  Hodges,  109  Tenn.  333,  70  8.  W.  616,  00 
Xi.  B.  A.  459,  07  Am.  St  Rep.  844. 

In  Warden  Lonlsrllle  &  NasbvUle  R. 
Co.  (Ala.  1891)  10  South.  276,  14  L.  R.  A. 
653,  tiie  plaintiff  was  a  front  brakeman,  and 
received  the  Injury  which  he  complained  ot 
while  slttli^  on  the  crossbeam  In  front  of  an 
engine  with  his  legs  banging  over  In  front 
of  the  pilot  while  the  train  was  In  motlim. 
The  record  failed  to  show  that  be  bad  any 
duty  to  perform,  or  that  any  duty  could  be 
performed  by  him  while  so  riding,  or  that  it 
was  In  any  sense  necessary  for  him  at  that 
time  to  be  on  the  crossbeam. 

In  that  case,  after  a  full  citation  of  anthfo^ 
ities,  and  an  able  discussion  of  the  rule  of 
law  involved,  the  court  held  the  jilalnturs 
act  In  being  at  that  place  when  the  acfddent 
occurred  "was  negligence  in  se  on  bis  part, 
to  be  so  declared  as  a  matter  ot  law."  To 
this  point  the  court  said:  "The  investlga-. 
tlons  (tf  the  eoort  and  counsel  have  failed 
to  disclose  a  single  case  to  the  contrary, 
while  many  courts  are  on  record  as  holding, 
eltiier  by  analogy  or  directly,  tiiat  to  ride  up- 
va  the  pilot  or  crossbeam  In  front  of  an  en- 
gine while  proceeding  along  its  line  of  track, 
without  Justi^lng  necessity  therefor.  In- 
volves per  se  such  n^llgence  aa  will  defeat 
an  action  counting  upon  injuries  received 
while  so  riding,  and  which  would  not  have 
been  received  but  fw  the  plaintUC's  being 
there.  Even  the  assumption  of  leas  danger- 
ous, but  at  the  same  time  Improper,  posi- 
tions on  moving  trains,  voluntarily  and  un- 
necessarlly  has  been  many  times  heU  to  be 
contributory  negligence,  as  a  matter  of  law, 
neutralizing  tlie  negligence  of  the  defendant, 
and  destroying  an  otherwise  good  cause  of 
action,  as  lUnstnted  in  the  following  cases: 
Uartin  v.  B.  &  O.  R.  Go.  (C  O.)  41  Fed.  125; 
Judklns  V.  Maine  Gentiral  B.  Co.,  80  Me.  417, 
14  AtL  735^  6  New  Eng.  Bep.  715;  Hlckey  v. 
Boston  &  L.  B.  Ca,  14  Allen,  429;  Peun.  R. 
Co.  V.  Langdon.  92  Pa.  21,  87  Am.  Bep.  KJl; 
KMitncky  Central  R.  Co.  v.  Thomas'  Adm'r, 
79  Ky.  160,  42  Am.  Rep.  208;  Lehigh  Val- 
ley B.  Go.  V.  Grelner,  113  Pa.  600.  G  Atl.  216; 
Atiante  &  a  R.  Ca  V.  Ray,  70  Ga.  674; 
Martensen  t.  Chicago,  R.  I.  &  P.  B.  Co.,  60 
Iowa,  705,  15  N.  W.  6G9." 

In  Baltimore  &  P.  B.  Go.  v.  Jones,  05  IT. 
430,  24  L.  Ed.  606,  the  plaintiff,  the  employe 
of  a  railroad  compoiq-,  l^t  the  box,  car  pro- 
vided for  his  accommodation,  and  while  re- 
turning from  his  work  rode  on  iJie  pilot  or 
bumper  of  the  oigine,  and  was  injured  from 
a  collision  with  some  cars  standing  on  the 
track  In  a  tunnel.  On  these  facts,  denying 


his  right  to  recovery,  tiie  court  said:  **H1* 
injury  was  due  to  his  own  recklessness  and 
folly.  He  was  himself  the  author  of  his 
misfortune.  This  Is  shown  wltii  as  near  an 
approach  to  a  demonstration  as  anything 
short  of  mathematlCB  vfU  p^mlt**  These 
cases  involved  claims  arising  out  of  injarles 
rec^ved  when  the  parties  so  Injured  had 
voluntarily .  assumed  positions  dangerous  in 
their  nature  while  the  trains  were  in  motion. 
The  parties  so  Injured  were  employes  of  the 
roads  upon  which  the  Injuries  occurred  but 
we  can  see  no  reason,  and  certainly  none  has 
been  suggested,  why  a  mere  Intruder  upon 
the  train.  In  no  sense  a  passenger,  and  in  no 
degree  entitled  to  the  care  that  the  carrier 
owes  a  passenger,  should  stand  on  any  high- 
er plane,  or  be  permitted  to  invoke  any 
otiier  principle  for  the  maintenance  of  his 
action,  than  an  employe  injured  or  killed  un- 
der like  conditions.  That  there  is  no  distinc- 
tion was  the  evident  opinion  of  the  court  in 
Wilcox  V.  San  Antonio  &  A.  P.  B.  Co.  (Tex. 
Civ.  App.)  83  S.  W.  370,  where  the  ri^t  of 
one  who  was  not  an  employe  to  a  recovery 
for  an  Injury  received  while  riding  on  the 
footboard  of  an  engine  was  considered.  It 
was  there  held  that  a  party  riding  on  the 
front  footboard  of  a  switdi  engine,  even  at 
the  Invitation  of  the  mgineer  In  charge 
thereof,  was  gull^  of  such  contributory  n^- 
llgenoe  as  to  prevent  his  recovery  for  inju- 
ries recrived  as  the  result  of  the  running  of 
the  engine  at  a  reckless  rate  of  speed  1^  the 
engineer. 

But  It  Is  contended  by  the  defendant  in 
emn-  that;  though  It  be  granted  the  Intestate 
was  without  any  right  on  the  engine,  and 
was  guilty  of  contributory  negligence  in 
choosing  the  footboard,  yet  1^  appearing  the 
collision  and  his  Injuries  might  have  been 
avoided  by  the  exercise  of  ordinary  and  rea- 
sonable care  on  the  part  of  the  railroad  em- 
ployes, his  representative  is  entitied  to  re- 
cover. It  Is  said  in  argument  the  tatft  of 
such  care"  is  shown  in  the  unusual  rate  of 
speed  at  which  this  train  was  moving  (in 
violaUcm  of  the  city  ordinance)  in  ite  ap- 
proach to  the  much-used,  and  under  slat- 
ing conditions  an  extremely  dangerous,  cross- 
ing, and  but  for  this  lack  the  accident  might 
have  been  avoided  notwithstanding  the  neg- 
ligence of  Owen. 

Let  it  be  conceded  that  the  collision  might 
have  been  avoided  if  the  apMd  had  been 
within  the  limit  presoibed  by  the  ordinance, 
and  running  at  the  greater  rate  under  these 
conditions  was  negligence  on  the  part  of  the 
crew  In  charge  of  the  engine,  then  we  have 
a  case  where  both  parties  their  negli- 
gence contributed  to  the  Injury  which  would 
bar  this  action.  For,  though  theretofore  rec- 
ognized as  sound  doctrine,  yet  In  the  year 
1800,  for  the  first  time;  in  ButtoHeld  v.  For- 
rester, 11  East  60,  decided  by  the  Court  of 
King's  Bench,  It  was  distlnctiy  announced 
OS  a  rule  that  tiie  want  of  ordinary  care  ob 
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his  paxt^  prazlDutolr  contributing  to  an  In- 
JiU7>  would  prevent  the  Injured  party  tnm 
maintaining  an  action  against  anotber  whose 
negligence  also  directly  reflulted  In  tiie  In- 
Jniy.  Tfala  mle  has  never  since  been  doubt- 
ed m  denied,  and  tiiat  case  haa  been  dted 
with  approval  In  every  Jurisdiction  where 
the  common  law  prevails.  It  rests  upon  the 
ground,  first,  that  it  would  be  a  violation 
of  correct  prlndple  and  aonnd  policy  to  visit 
the  conseqnencea  of  the  pJolnUfF's  own  reck- 
lessnesa  upon  the  defendant  where  both  are 
directly  at  ftiult,  and,  second,  the  Impracti- 
cability In  such  a  case  of  apportioning  the 
^ects  of  the  concurrent  negligence  so  the 
plaintiff  will  recover  alone  for  that  of  the 
defendant. 

However  It  may  have  been  applied  there- 
tofore, at  least  in  Bntterfleld  v.  Forrester,  11 
Edst  60,  the  doctrine  was  first  formulated, 
and  In  a  distinct  form  announced  that  the 
n-ant  of  ordinary  care  on  hla  own  part  prox- 
imately contributing  to  hla  injury  will  pre- 
vent the  injured  party  from  maintaining  an 
action  against  another  who  also  dlrectiy  con- 
tribnted  to  the  injury.  This  doctrine  an- 
nounced in  1809  by  the  Court  of  Kln^s 
Bench  has  never  since  been  doubted  or  de- 
nied, and  this  case  lias  been  cited  with 
approval  and  followed  in  ev^  Jurisdiction 
where  the  common  law  prevails.  The  wis- 
dom of  tlie  rule  haa  commended  Itself  to 
both  English  and  American  courts  which 
have  bad  occasion  to  speak  with  regard  to 
It 

In  18^,  in  tlie  case  of  Davles  v.  Mann, 
10  Meea.  &  Wei  546,  what  baa  been  called 
a  qnallflcation  of  the  rule  in  Butterfleld  v. 
Porreater  was  annonnced,  and  it  is  this 
qnallflcation  which,  at  the  instance  of  the 
plaintiff's  counsel,  the  trial  Judge  gave  to  the 
Jniy.  The  rule  in  Davles  v.  Mann  has  been 
ctften  applied  where  that  case  has  not  been 
mentioned  as  authority,  and  as  often  where 
tlie  tension  was  rested  entirely  upon  Ite 
authority.  In  the  Supreme  Court  of  tiie 
United  States  it  la  cited  with  approval  in 
Inland  &  Coasting  Go.  v.  Tolson,  139  IT.  S. 
551.  11  Sup.  Ct  658,  35  Ed.  270,  Grand 
Trunk  B.  Go.  v.  Ives,  144  U.  S.  408,  12  Snp. 
Ct.  679,  86  L.  Bd.  485,  and  ofber  cases  as 
well  as  in  the  decision  of  many  of  the  state 
Supreme  Coorte  and  of  the  United  States 
Circuit  Courts  In  different  drculta.  It  la 
to  be  observed,  however,  tiiat  the  Davles 
Case  did  not  attack  the  rule  annonnced  In 
Butterfleld  v.  Forrester.  To  the  omtrary, 
It  expressly  ctmceded  Ita  soundness,  but  held 
that  It  had  no  application  to  the  case  before 
the  court,  on  the  ground  that  the  plaintiff's 
w^ant  of  ordinary  care  did  not  constitute, 
because  of  Ito  remoteness,  a  bar  to  the  action, 
while  that  of  the  defendant's  did  prox- 
imately Iterate  to  bring  about  the  injury. 
In  other  words,  tlie  defendant's  negligence 
was  there  held  tiie  sole  proximate  cause 
of  the  injury  sostalned  by  the  plalutUC  In 


that  it  arose  snbsequentiy  to  that  of  the 
ptaintiff,  and,  the  plalntifTs  negligence  be- 
ing so  obvious  that  the  defendant  could  by 
the  exercise  of  ordinary  care  have  discov- 
ered It  In  time  to  avoid  inflicting  the  injn^, 
bis  failure  to  discover  end  avoid  It  waa  ac- 
tionable. Thla  was  but  the  application  of 
the  doctrine,  well  setiled,  that,  where  the 
negligence  of  the  defendant  is  proximate  and 
that  of  the  plaintiff  remote,  the  action  can 
tben  well  be  sustained,  although  the  plain- 
tiff Is  not  altogether  without  fault  Trow  v. 
Vermont  B.  B.  Co.,  24  Vt  487,  58  Am.  Dec. 
101.  A  reading  of  the  opinion  in  the  Davles 
Case  makes  it  entirely  clear  that  the  facte 
raised  the  question  of  remote  negligence  on 
the  part  of  the  plaintiff  and  proximate  neg- 
ligence on  that  of  the  def^idant  so  plaintiff 
was  given  a  recovery. 

So  far  as  we  can  discover,  no  court  which 
lias  applied  the  rule  there  announced  haa 
gone  farther  than  the  authority  of  the  orig- 
inal case.  It  is  true  that  there  is  to  be 
found  occasional  obscurity  of  statement  so 
as  to  raise  a  doubt  as  to  die  limlte  'within 
which  the  rule  is  to  be  confined,  and  it  may 
be,  and  often  la,  that  there  is  practical  diffi- 
culty both  for  courts  and  Juries  in  deter- 
mining what  is  the  remote,  and  what  the 
pnudmate,  cause  of  an  injury;  but  where 
once  settled  that  the  plaintiff's  negligence 
directiy  contributed  tiiereto,  we  assume  no 
wel^con8Idered  case  can  be  found  which 
holds  that  the  plaintiff  can  avoid  the  effect 
of  hla  negligence  and  maintain  his  actlim 
agabist  the  defendant  on  the  ground  that 
the  mattM  has  not  exwdsed  reasonable 
care. 

The  counsel  for  the  defendanto  in  error  in 
his  argument  relied  with  much  confidence 
upon  the  opinion  in  B.  &  O.  B.  Co  v.  Hellen- 
tbal,  88  Fed.  116,  31  C.  C.  A.  414,  in  which 
there  was  applied  the  principle  ot  Davles  V. 
Mann.  The  case  at  bar,  however,  was  evi- 
dently considered  by  the  court  as  one  of 
remote  and  proximate  causes,  and  aa  such 
proper  for  Ite  application.  Tba.t  it  was  not 
conceived  by  the  court  delivering  this  opin- 
ion that  this  rule  would  control  where  the 
contributory  negligence  of  the  plaintiff  was 
a  proximate  cause  of  the  injury.  Is  apparent 
from  the  fact  that  the  same  court  speak- 
in;;  through  Day,  J.,  now  of  the  Supreme 
Court  of  the  United  States,  in  the  case  of 
Gilbert  v.  Krie  Co..  97  Fed.  747,  38  a  C.  A. 
408.  after  referring  to  Coasting  Co.  v.  Tolson, 
BUprn.  R.  A  O.  R.  Co.  v.  Hellenthal,  suinra, 
and  other  cases,  said,  "We  do  not  tblnk  the 
prlncljilo  settled  in  these  cases  applies  to  the 
case  where  it  clearly  aijpearB  that  the  injury 
is  the  result  of  the  concurrent  negligence  of 
the  plaintiff  and  defendant" 

The  doctrine  of  the  Davles  v.  Mann  case 
has  been  applied  in  this  state  In  a  number 
of  cases,  notably  In  Whlrley  v.  Whlteman, 
1  Hend.  610,  though  without  reference  to  the 
decision  Itself.  It  is  a  sound  and  reasonable 
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qualification  of  the  general  nile.  For  no 
party  should  be  excused  from  the  liability 
for  an  Injury  which  he  inflicts  on  another 
on  the  ground  of  the  earlier  negligence  of 
the  latter,  when,  aware  of  the  latter's  ex- 
posure to  peril,  he  omits  ordinary  and  reason- 
able care  to  avoid  the  injury.  When  the  ob- 
servance of  this  care  would  have  prevented 
the  hurt,  failure  In  that  regard  is  action- 
able wrong.  It  la  so,  not  only  because  such 
negligence  Is  the  proximate  occasion  of  the 
injury,  but  for  the  strongw  reason  that  It 
indicates  wantonness,  and  for  this  the  law 
affords  no  excuse.  As  was  said  by  the 
Supreme  Oourt  of  Alabama  In  Ga.  Fac.  R. 
Oo.  T.  Lee,  9  South.  233:  "Such  failure  with 
such  knowledge  of  the  situation,  and  the 
probable  consequMices  of  the  omission  to  act 
upon  the  dictates  of  prudence  and  diligence 
to  the  end  of  neutralizing  plalntUTs  fault  and 
averting  disaster,  notwithstanding  his  lack 
of  care,  1b,  strictly 'speaking,  not  n^llgence 
at  all;  bat  It  la  more  than  any  degxea  of 
n^llgence,  InatteatloD,  or  inadvertence;  it  Is 
that  recklesneas  or  wantonness  or  worse 
which  implies  willingness  to  inflict  the  Im- 
pendlng  injury,  or  willfulness  In  pursuing 
a  course  of  conduct  which  will  natorally  or 
probably  result  In  dlaasta,  or  an  Intent  to 
.perpetrate  a  wnmg." 

This  intent  howerer,  caimot  be  Impated  to 
■one  who  Is  wlthont  consdonsnesa  tiiat  bis 
•conduct  will  probably  lead  to  wroOg  or  in- 
]nry.  Nor  can  It  be  asanmed,  from  the 
genenU  ftict  that  In  toxaa  partlcolar  prior 
to,  but  In  l^al  aeonence  tme  of  the  drenm- 
atancw  lading  np  to,  the  Injury,  the  party 
baa  been  guilty  of  negligence*  wbra  It  ap* 
peara  be  was  nnctmsdonB  of  the  perUons 
position  of  him  who  la  aobnqaently  Injured. 
Nothing  abort  oi  actual  knowledge  of  the 
altofttton*  and  an  omission  of  preventative 
effort  after  aadi  knowledge,  and  wbere  there 
Is  a  reasonable  prospect  that  such  effort  will 
Avaii,  '*can  suffice  to  avoid  the  defnise  of 
contributory  negligence  on  the  part  or  im- 
potable to  the  injured  party."  Oa.  Pac.  B. 
Oo.  T.  Lee,  sapra.. 

The  case  at  bar  In  no  sense  calls  for  the 
appllcatl<Hi  of  the  mle  of  Davlea  v.  Hann. 
The  facta  repel  all  anggaatlon  at  wanton- 
neaa.  Though  absolutely  unctmsdoua  of  the 
extremely  exposed  position  of  the  deceased, 
yet  when  tbe*  emorgeney  appeared  Involving 
a  menace  to  the  team,  wagon,  and  driver, 
as  well  as  to  the  train  Itself  and  those  on  It, 
the  record  shows  the  utmost  energies  of  the 
engineer,  with  the  best  ai^Uancea  at  band, 
were  unavalllngly  ezorted  to  avoid  the  col- 
lision. 

ITp<m  tbe  facta  proven  and  well-setUed -legal 
principle,  we  are  constrained  to  hold  that 
tiiere  was  no  evidence  to  suK>ort  this  action. 
It  was  a  proper  case  for  the  trial  judge  to 
inatmct  the  jury  to  return  a  verdict  in  favor 
of  the  def  endanta. 

It  results  that  the  jud^ent  is  reversed, 
and  the  case  la  remanded  for  a  new  triaL 


UNION  BT.  00.  V.  HUNTON  St  aL 
(Supreme  Court  of  Tcanessse.  April  24, 1905.) 

1.  CONOKICRATIOH  PBOOBSDIIiaS  —  PAITIEa— 

Lessees. 

In  condemnation  proceedings  a  lessee  of  the 
land  Is  a  necessary  party. 

[EU.  Not&— Fot  cases  in  point,  see  vcd.  IS; 
Gait  Dig.  Eminent  Domahi,  |  478.] 

2.  Appbai.— AasioncxNT  of  Ekbobs. 

On  appeal  In  condemnation  proceedings,  an 
assignment  that  the  court  committed  error  in 
permitting  a  lease  to  one  of  the  defendants  to  be 
used  as  an  absolute  criterion  for  value  oonld 
not  be  entertained  because  too  general. 

8.  OBOSB-BxAiuirATioir  or  Wimrasft— Dkibb- 

UETATION  OF  VaLXSM. 

Where,  in  condemnation  proceedings,  a 
witness  testified  that  the  property  in  qaestlon 
was  worth  a  specified  som,  ft  was  proper  on 
croas-ezamlnatlon  to  permit  him  to  be  asked 
what  he  would  consider  the  fair  cash  value  vi 
the  property  in  ^ew  of  the  fact  that  it  was  leas- 
ed for  a  certain  sum  per  year ;  the  witness  hav- 
ing also  previously  stated  that  a  fair  rental 
value  would  be  6  per  cent,  lit  the  value  of  the 
property. 

[Ed.  Note.— F«r  cases  In  point,  see  voL  BO, 
Cent.  Dig.  Witnesses,  1  040.] 

4.  CONOmCNATIOIl  PSOCEEDINOS— DKTKRianA- 
TIOH  OF  VALOT— REHTAI*  VMIAJ*. 

In  condemnation  proceedings  the  rental 
value  of  the  property  is  one  coiwrderation  to  be 
looked  to  in  determining  the  vainer 

6.  SaMB— DaHAOEB— DiTBBlUNATIOH. 

Where  a  judgment  of  oondemiatkn  was 
passed,  the  question  as  to  whether  oa«  of  de- 
fendants, who  claimed  an  interest  under  a  lease, 
was  ^titled  te  any  damages,  was  not  examin- 
able at  a  mbseqnent  term,  wbra  the  ooort  has 
under  consideration  merely  the  questkm  et  the 
amount  of  damages. 

6.  TBIAL— EZAUINATION  OF  WrriTESSEB. 

Where  coansel  stated  that  he  did  not  hope 

to  obtain  anytbios  by  certain  cross-examination 
that  he  was  about  to  Miter  upon,  there  was  no 
error  in  refusing  to  permit  faim  to  go  on  with 
It 

[Bd.  Note.— -For  eases  In  point,  aee  ytL  fiO, 
Gent  Dig.  Witnesses^  |  023.] 

7.  CONDEUNAXIOK  PBOCXSniNGB  —  TAI^CT  OF 

Pbopebtt— Lease  as  CBrrEaion. 

In  condemnation  proceedings  It  was  error 
not  to  pennit  petitioner  to  show  that  a  lease 
of  the  proper^  held  by  one  of  the  defendants 
was  not  obtained  with  a  view  to  use  and  en- 
joyment of  the  property,  but  as  a  means  of 
si>eculation  in  the  expected  ctrndonnatifHi  pro- 
ceedings, and  henee  titat  It  should  not  be  tuen 
as  a  spontaneoos  expression  value. 

8.  Tbiai.  —  Rebuttai<— REOPBNina  or  Bvi- 
DENCE  in  Chief. 

Where  it  appeared  on  the  examinattoB  of 
a  witness  In  rebuttal  that,  If  the  examination 
were  allowed  to  proceed,  the  court  would  again 
bare  to  go  at  large  into  teatimony  In  ehio,  it 
was  proper  to  refuse  to  permit  the  examination 
to  so  proceed. 

[Ed.  Note. — For  cases  in  point,  see  voL  46, 
Cent  .Dig.  Trial,  8S  148-155.1 

9.  Condemnation  Pboceedings  —  Value  of 
Pbopebty— Admissibility  of  Evidence. 

Id  condemnation  proceedings  It  was  error 
to  refuse  to  allow  petitioner  to  show  the  price 
for  which  other  lots  in  the  neighborhood  of  the 
lot  in  question  sold  within  a  reasonable  time 
prior  to  the  taking  of  the  land  Involved. 

[Ed.  Note.— For  eases  In  point,  see  voL  20^ 
Cent  Dig.  Evidence,  U  41G-4fOJ 
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10.  AppEAir— Rkthw— QuBariONB  ConsiDxa- 

CD. 

AflBlgnments  of  error  on  Uw  coarfi  re- 
fasal  to  allow  vitnenea  to  anmrer  cannot  be 
coiuidered  vhere  it  does  not  appear  what  the 
fritnea  would  have  stated. 

[Ed.  Note.— For  caae*  In  point,  see  voL  & 
Ont       Appeal  and  Brror.  |  290S.] 

11.  Sahb— EtxcLmxon  or  Btidekoi. 

The  rale  that  an  assignment  of  error  on 
the  eoorfa  refnaal  to  allow  a  wttDeas  to  an- 
swer cannot  be  considered  where  it  does  not 
linear  what  the  witness  would  have  stated, 
does  not  apply  whne  the  triid  court  roles  out 
to  entire  line  of  competent  evldencet  or  where 
be  holds  that  a  witness  is  Incompetent,  and  re- 
fused to  bear  bim  at  all. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8, 
CeaC.  Dig.  Appeal  and  Error,  fS  2806.  2906.]  9 

12.  Coudbmhatioh  PaooBiDinos  —  Bvidkkci 
OF  Value— Competency  of  WirnESS. 

Where,  in  condemnation  proceedings,  a 
iritneas  testified  that  he  had  knowledge  or  two 
rental  contracts  of  neighboring  lots  within  a 
short  time  before  the  taking,  and  that,  thoogh 
he  had  no  spedflc  information  of  any  other  con- 
tract In  the  neighborhood,  he  was  acquainted 
with  property  there,  and  bad  had  many  years' 
experience  as  a  real  estate  agent,  it  was  error 
not  to  permit  bim  to  testify  concerning  the  ren- 
tal ralne  of  the  property  involved. 

[Ed.  Note.— For  cases  In  point,  see  vol.  20, 
CenL  Dig.  Evidence,  U  2217,  2307.] 

A|^>eal  from  Circuit  Court,  Shelby  Coun- 
ty; J.  P.  Young,  Judge. 

Condemnation  proceedings  by  the  Union 
Railway  Company  agaluet  Mrs.  E.  M.  Hun- 
ton  and  another.  From  a  Judgment  of  the 
dxcnit  court  on  appeal  from  the  determlna- 
Uoii  ot  a  jury  of  view,  tbe  petitioner  appeata. 

BOTCTEOfl. 

McFarland  ft  Canada,  tor  appellant  Wil- 
kinson ft  BbsCfebee  and  Carroll,  McKellar, 
Bnlllnctcni  ft  Blgga,  for  anwlleea. 

NELL,  J,  This  wag  a  condemnation  salt 
brought  by  the  Union  Railway  Company  on 
the  2Sth  of  Blay,  1903,  against  the  defend- 
ants, Mrs.  a.  M.  Huston  and  S.  M.  Wright, 
for  tbe  purpose  of  condemning  a  right  of 
way  200  feet  In  wtdtb  across  tbe  property  of 
the  defoidant  Mra.  Bunton,  folly  described 
in  tbe  petition. 

The  defendant  S.  M.  Wright  was  a  lessee, 
having  a  lease  upon  the  property  executed 
April  29,  1903.  for  a  period  of  10  years  from 
May  1.  1903.  to  May  1.  1918,  at  a  rental  of 
fSOO  per  year.  According  to  the  terms  of 
this  lease  tbe  tenant  was  to  keep  down  taxes, 
and  to  turn  over  to  tbe  landlord  at  tbe  mA 
of  tbe  term  any  Improvements  be  might  erect 
upon  tbe  land  during  tbe  term.  Having  this 
claim  to  tbe  premises  in  question,  be  was  a 
necessary  party  to  the  proceeding. 

Tbe  parties,  therefore,  who  are  the  defend- 
ants in  error,  and  who  were  the  defendants 
named  In  the  petition  of  the  Union  Railway 
Company  for  condemnation,  are  Mrs.  E.  M. 
Honton.  the  owner  In  fee,  and  8.  M.  Wright, 
the  alleged  lessee. 

In  making  tbe  defendant  8.  M.  Wright  a 
party,  and  Peeking  tbe  condemnation  of  tbe 


leasehold  Interest  claimed  by  him  at  the 
time  of  the  owdemnation  of  the  fee  of  Mrs. 
Hunton,  tbe  petition,  as  to  tbe  lease  apd  tbe 
title  of  S.  M.  Wrigbt  tfaerennder,  allied  as 
follows: 

"Petitioner  is  advised  that  tbe  said  Wright 
wrongfully  obtained  whatever  lease  he  has 
upon  this  laud  as  against  this  petitioner,  and 
in  bad  faith  to  it,  and  bad  been  previously 
advised  of  the  necessity  of  iwtitloner  occupy- 
ing this  land  for  its  roadbed,  and  had  pre- 
tended to  assist  petitioner  in  the  obtentlon  of 
this  right  of  way  for  its  purposes,  bat,  in- 
stead of  doing  BO,  aecnred  tills  lease  wrony- 
tolly  to  himself. 

"Petitioner  now  makes  tbe  said  S.  M. 
Wright  a  party  defendant  hereto.  In  order 
that  he  may  appear  and  set  up.  whatever  in- 
terest be  has,  and  that  upon  condemnation 
of  this  land  and  dct^mlnatlon  of  what  com- 
pensation shall  be  paid  for  tbe  taking  of  the 
same  this  compensation  may  be  distributed 
between  the  defendant  Airs.  Honton  and  tbe 
said  S.  M.  Wright,  If  it  appears  that  he  has 
any  interest  In  tbe  said  land." 

The  defendant  S.  M.  Wright  died  an  answ^ 
to  the  petition  for  condemnation.  In  which, 
after  denying  the  prior  knowledge  and  fraud 
and  bad  faith  charged  against  him,  be  con- 
tinued: 

"On  the  contrary,  respondent  avers  that  be 
obtained  tbe  lease  in  good  faith,  for  the  pur- 
pose of  erecting  a  manufacturing  plant  there- 
on, and  has  already  expended  the  sum  of 
about  $800  In  the  erection  of  said  plant;  that 
the  property  Is  peculiarly  valuable  for  tbe 
OSes  to  which  be  desires  to  put  it;  that,  be- 
ing at  tbe  junction  of  several  railroads  above 
mentioned.  It  affords  resimndent  splendid 
opportunities  to  advertise  tbe  wares  to  be 
manufactured  by  him,  and  he  states  that  it 
will  be  a  great  Injury  to  him  for  tbe  said 
land  to  be  taken  for  the  uses  of  the  peti- 
tioner." 

Tbe  court,  upon  the  petition  and  the  an- 
swers of  tbe  defendants  thereto,  ap[>oInted  a 
jury  of  view,  who  assessed  the  damages  to 
both  of  the  defendants  at  $5,000,  $1,000  of 
which  was  to  go  to  tbe  defendant  and  lessee, 
Wright 

From  this  report  of  the  Jury  of  view  all 
the  parties,  tbe  petitioner  and  tbe  defmid- 

ants,  appealed. 

Tbe  case  snbseQuently  came  on  for  trial 
before  tbe  circuit  Jxidge  and  a  jury  in  tbe 
nsual  way,  at  the  couclusion  of  which  trial 
the  jury  returned  a  verdict  in  favor  of  Mrs. 
Hunton  for  $7,6S0,  with  interest,  and  in  fa- 
vor of  the  defendant  Wrigbt  for  $1,500  and 
interest 

Upon  this  verdict  the  court  rendered  jndg- 
ment  against  tbe  petitioner  for  said  sums  of 
$7,650  and  $1,500,  respectively,  with  interest, 
making  a  total  of  $9,658.25,  and  all  costs. 

A  motion  for  new  trial  was  made  and  over- 
ruled,  whereniKtn  an  appeal  was  prayed  by 
tbe  railway  company  to  this  court;  and  er- 
rors  have  been  assigned. 
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Tbe  first,  second,  and  sixth  asslgtunentB  all 
depend  principally  upon  tbe  cont^tlon  of  the 
petitioner  that  Wright's  lease  was  procured 
under  such  circumstance  as  prevented  It  be- 
ing properly  considered  as  a  fair  expression 
of  tbe  rental  value  of  the  land  by  reason  of 
the  matter  set  forth  in  tbe  excerpt  above 
taken  from  the  petition.  It  was  contended 
by  tbe  petitioner  that  Wright,  having  learn- 
ed from  the  company  that  it  deemed  the  land 
In  (juestion  essential  to  the  further  progress 
of  Its  road,  and  that  it  must  be  acquired 
either  by  purchase  or  condemnation,  sought 
out  Mrs.  Hunton,  and  procured  the  lease 
from  her,  not  with  a  view  of  really  using  It, 
but  for  the  purpose  of,  and  with  the  expecta- 
tion of,  reaping  a  profit  out  of  the  condemna- 
tion proceedings  In  the  valuation  of  the  lease; 
that  tbe  taking  of  the  lease  by  Wright  was 
a  mere  speculation,  baaed  upon  the  certainty 
that  the  property  would  soon  be  taken  from 
him,  and  that  he  would  thereby  -obtain  a 
profit  from  the  lease  without  bearing  its  bur- 
dens, or  after  having  borne  only  a  small  pro- 
portion of  its  burdens. 

Having  reference  to  this  contention,  tbe 
appellant  assigned  errors  l,  2,  and  6,  as  fol- 
lows: 

"{!)  The  court  erred  In  permitting  the  al- 
lied lease  to  the  defendant  S.  M.  Wright 
to  be  used  as  an  absolute  criterion- for  value, 
and  to  permit  Le  Master  and  all  tbe  other 
witnesses  to  state  the  value  of  the  property 
predicated  upon  this  alleged  lease. 

"(2)  The  court  erred  In  not  permitting  the 
cross-examination  of  the  defendant  S.  M. 
Wright  with  reference  to  the  bona  fides  of 
his  lease,  and  as  to  his  having  deliberately 
made  the  lease,  and  erected  hastily  certain 
Improvements  with  a  full  knowledge  of  the 
fact  that  the  railway  company  had  surveyed 
the  land  in  question,  and  was  preparing  to 
Institute  condemnation  proceedings." 

"(6)  The  court  erred  In  not  permitting  any 
testimony  to  be  introduced  upon  the  issue 
made  in  tbe  pleadings  as  to  the  bona  fides 
of  the  lease  to  S.  M.  Wright,  and  In  not  per- 
mitting all  the  facts  and  circumstances  of 
the  lease  to  be  shown." 

The  first  assignment,  in  so  far  as  it  makes 
the  point  as  a  general  one,  directed  to  the 
wbole  record,  that  the  court  allowed  the  lease 
to  be  used  as  an  absolute  criterion  of  value, 
cannot  be  entertained,  because  too  Boiiernl. 
In  so  far  as  it  is  directed  to  special  ques- 
tions and  answers  Indicated  under  the  us- 
slgnnieiit,  It  Is  (;qnally  uiitmable. 

The  first  qnestlon  specified  was  not  an- 
swered at  all.  In  lieu  thereof,  after  a  ruling 
of  the  court,  the  following  questions  were 
asked,  viz.:  "What  would  you  consider  the 
fair  cash  value  of  property  that  produced  this 
S500  net  per  year?  Q.  By  Witness:  Are 
you  speaking  now  of  this  particular  prop- 
erty? Reply  of  Counsel:  Any  property  that 
produced  a  yearly  return  of  $500  net.  Ans. 
By  Witness:  Of  course,  that  would  Imliciite 
a  valuation  of  fS^SOO."  The  witness  bad  pre-  j 


viously  stated  that  a  fair  rental  would  be 
6  per  cent  on  the  value  of  the  property. 

This  witness  had  already  been  examined 
touching  the  various  elements  of  value  prop- 
er to  be  considered  In  cases  of  the  character 
before  the  court,  and  bad  given  his  opinioa 
that  the  property  was  worth  $3,000  an  acre, 
or  $4,000  for  the  one  and  a  quarter  acresL 
The  questions  above  set  out  were  asked  tbe 
witness  on  cross-examination  for  the  purpose 
of  testing  the  correctness  of  his  previous 
opinion.  The  substance  of  tbe  matter  was 
that  counsel  fw  tbe  defendant,  cross-exam- 
ining tbe  witness,  pressed  upon  his  attention 
one  especial  dement  of  value,  or  means  of 
arriving  at  value,  for  tbe  purpose  of  demon- 
strating tbe  Incorrectness  of  the  opinion  pre- 
viously expressed  by  tbe  witness.  We  are  of 
opinion  that  this  was  a  fair  use  of  the  point 
in  question.  Inasmuch  as  the  court  has  held 
that  the  rental  value  is  one  consideration  to 
be  looked  to  in  condemnation  cases.  McEtn- 
ney  v.  Nashville,  102  Tenn.  1S7-140,  S2  S.  W. 
781,  73  Am.  SL  Eep.  859. 

The  questions  and  answers  quoted  in  tbe 
brief  from  the  testimony  of  Mr.  Snowden  are 
subject  to  the  same  explanation  and  disposi- 
tion as  that  given  In  resi>ect  of  tbe  testimony 
previously  consldtfed — ^that  of  Mr.  Le  Uas- 
ter. 

So  much  of  the  first  assignment  as  cob- 
cems  tbe  Informity  of  the  lease  as  an  elonent 
of  value  by  reason  of  the  circumstances  an- 
der  which  It  was  taken  will  be  ccmsldered  In 
connection  with  tbe  second  and  sixth  assign- 
men  ts. 

It  Is  true,  as  complained  in  the  second  as- 
signment, that  the  court  below  refused  to  al- 
low the  petitioner  to  cross-examine  defend- 
ant Wright  for  the  purpose  of  showing  that 
he  had  procured  the  lease  under  the  circum- 
stances stated  in  the  petition;  but  it  Is  also 
true  that  this  refusal  of  the  court  occurred 
after  counsel  for  the  petitioner  had  stated,  bi 
the  same  connection.  In  substance,  that  he 
did  not  hope  to  obtain  anything  by  the  cross- 
examination,  and  also  after  he  had  stated 
that  bis  purpose  was  not  to  weaken  the  effect 
of  the  lease  as  evidence  of  the  value  of  the 
land,  but  to  lay  grounds  for  denying  to 
Wright  any  compensation  at  all  for  tbe  lease. 
In  view  of  these  two  statements  of  counsel, 
the  court  acted  correctly  In  refusing  the  right 
to  cross-examine  upon  the  subject  If  the 
counsel  expected  to  obtain  no  benefit  by  tbe 
ci-oss-examlnatlon,  and  so  stated  to  the  court 
It  would  have  been  an  Idle  thing  to  take  up 
time  In  going  through  such  an  examination. 
l''or  the  same  reason  he  could  not  hope  to 
impair  the  lease  In  any  way  by  such  exami- 
nation. Moreover,  the  time  for  wholly  pre- 
venting a  recovery  on  the  part  of  Wright 
came  to  an  end  when  the  Judgment  of  con- 
demnation was  passed  at  a  former  term  of 
tbe  court.  The  question  was  not  re-examlna- 
ble,  for  such  purpose,  at  a  subsequent  term, 
when  tbe  court  had  under  consideration 
merely  the  question  of  the  amount  of  dam- 
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ages.  At  most  tbe  question  of  good  faith 
could  be  gone  Into  at  that  stage  of  the  case 
ooly  for  the  purpose  of  weakening  the  efFect 
of  tbe  lease  as  an  element  In  arriving  at  tbe 
Talne  of  the  land. 

This  brings  ns  to  the  sixth  assignment 
Tlie  following  evidence  pertinent  to  this  ae- 
fllgnmeqt  appears  In  the  record,  viz.: 

Mr.  Snowden  testified  that  before  Hr. 
Wright  leased  the  property  he  came  Into  the 
office  of  Mr.  Fleming,  the  president  of  the 
company,  and  in  his  presence  had  a  conversa- 
tion with  Mr.  Fleming  abont  the  property. 
"He  said,"  continued  the  witness,  "that  he 
bad  an  option  to  lease  It,  or  a  proposition  to 
lease  It,  and  he  wanted  to  know  whether  the 
Union  Railway  was  going  to  buy  It,  because, 
be  said.  If  they  did.  he  didn't  see  any  use  of 
his  going  on  there,  because  he'd  ttave  to 
move  away  again.  Then  I  tbInlE  he  said  he 
was  ttiinking  abont  buying  It,  too,  but  I'm  not 
certain  on  that  point.  Q.  But  he  came  up  to 
be  Informed  before  making  tbe  lease,  to  see 
whether  the  Union  Railway  would  buy  the 
property?  Aug.  Yes,  sir.  Mr.  Fleming  told 
him  if  the  Union  Railway  couldn't  buy  the 
property  at  a  reasonable  price,  It  was  going 
to  condemn  the  property ;  that  he  had  to  go 
through  It  Q.  What  did  Mr.  Wright  reply? 
Ans.  I  don't  remember  exactly.  Q.  Do  you 
remember  whether  any  maps  or  plats  were 
exhibited?  Ans.  Yes,  sir.  I  remember  that 
the  plat  was  on  Mr.  Fleming's  desk,  and  re- 
ferred to  several  times  during  the  conversa- 
tioD.  Q.  And  Mr.  Fleming  assured  Mr. 
Wright  that  the  road  would  go  through  there? 
Ana.  Yes,  sir." 

This  evidence  was  ruled  out  by  the  court 
below,  notwithstanding  a  distinct  statement 
upon  tbe  part  of  counsel  for  petitioner,  in 
substance,  that  his  purpose  In  offering  It  was 
to  show  tbat  tbe  lease  was  not  obtained  by 
Wright  really  with  a  view  to  Its  use  and  en- 
joyment, but  as  a  means  of  speculation  in  the 
expected  condemnation  proceedings,  and 
hence  that  such  lease  ought  not  to  be  taken 
as  a  true  and  qtontaneoiis  ocpresafon  of 
value; 

We  think  the  evidence  was  admissible  for 
this  purpose,  and  its  exclusion  was  error.  In 
the  case  of  McKinney  v.  Nashville,  snpra, 
while  it  was  held  that  a  lease  might  be  look- 
ed to  as  an  elanent  in  ascertaining  the  value 
of  the  property,  yet  that  evidence  might  be 
heard  that  the  amount  contracted  to  be  paid 
as  rent  was  Influenced  by  the  fact  that  such 
property  was  procured  for  gambling  purposes, 
and  the  apparent  rental  value  thereby  In- 
flated. The  principle  Is  the  same;  that  Is, 
in  tbe  case  referred  to,  the  petitioner  was 
permitted  to  show  the  special  circumstances 
under  which  the  lease  was  effected  that  Im- 
paired Its  evidentiary  effect  as  a  true  expres- 
sion or  Indication  of  the  value  of  fhe  prop- 
erty. So  the  special  circumstances  testlfled 
to  by  Mr.  Snowden,  above  quoted,  were  prop- 
er matters  for  tbe  consideration  of  tbe  jury 
In  tbe  present  case,  tm  the  purpose  of  ena- 


[  bling  them  to  rightly  estimate  the  Wright 
lease  as  a  means  of  arriving  at  the  value  of 
the  property.   The  circuit  judge  should  have 
admitted  the  testimony,  so  limiting  its  appli- 
cation.   The  refusal  of  the  court  below  to 
permit  this  evidence  to  go  to  the  jury  must 
have  had  a  material  effect  In  the  determina- 
tion of  the  cause,  since  the  existence  of  the 
\  lease,  and  the  amount  of  the  rent  therein 
[  agreed  to  be  paid,  figured  very  prominently  In 
tbe  evidence  as  a  means  of  enhancing  tbe 
value  of  the  property,  on  tbe  theory  that  ordi- 
narily the  amount  of  the  rent  may  be  treated 
as  6  per  cent,  on  the  value  of  the  property. 
]     The  third,  fourth,  and  fifth  assfgninenta  of 
!  error  alt  rest  upou  a  single  ruling  made  by 
I  tbe  circuit  judge. 

The  substance  of  this  matter  Is  as  follows: 
The  railway  company  had  Introduced  R.  B. 
Snowden  as  a  witness,  who  had  testified  that 
D.  S.  Rice,  as  agent  of  Mrs.  Hunton,  had 
employed  him  to  assist  In  making  a  sale  of 
the  property  In  question  a  short  time  before 
the  condemnation  proceedings  were  begun, 
and  had  fixed  (4,000  as  the  price  of  the 
property,  or  the  sum  at  which  It  should  be 
sold.  After  the  company  had  closed  Its  evi- 
dence, the  landowner,  Mrs.  Hunton,  offered 
In  rehottal  the  said  D.  S.  Rice,  for  the  pur- 
pose of  contradicting  the  above-mentioned 
statement  made  by  Mr.  Snowden.  When  so 
placed  upon  the  stand,  Mr.  Rice  denied  that 
he  had  had  any  such  conversation  with  Mr. 
Snowden.  The  attorney  for  the  railway  com- 
pany, after  examining  the  witness  upon  the 
subject  of  the  conflict  between  himself  and 
Mr.  Snowden,  then  proceeded  to  Interrogate 
him,  as  to  the  price  which  Mrs.  Hunton  had 
placed  upon  the  land  when  she  put  it  in  his 
hands  for  sale.  He  testified,  in  anbstonce, 
that  she  had  put  a  tentative  price  of  $0,000 
upon  It,  but  reserved  the  right  to  reject  this 
price  If  she  should  subsequently  change  her 
mind;  tbat  Is  to  say,  Mr.  Rice  was  not  au- 
thorized to  make  a  binding  offer  of  this  kind, 
she  reserving  the  right  to  sign  the  contract 
herself  before  it  should  be  regarded  as  com- 
plete. Considerable  discussion  arose  among 
counsel  in  the  presence  of  the  court,  and  va- 
rious questions  were  offered  and  suggestions 
made,  which  indicated  that,  If  tbe  examina- 
tion were  allowed  to  proceed,  the  court 
would  again  have  to  go  at  large  Into  testi- 
mony in  chief.  Thereupon  his  honor  cut  the 
whole  matter  short  ruled  out  the  above- 
mentioned  testimony,  and  stated  that  the 
evidence  of  the  witness  then  on  the  stand 
must  he  confined  wholly  to  matters  in  rebut- 
tal. 

This  action  of  the  court  la  assigned  as  er- 
ror. We  do  not  think  there  was  any  error 
in  this  matter.  In  the  case  of  Smith  v. 
Britton,  4  Humph.  201,  the  court  said: 

"For  the  purpose  of  facilitating  and  ex- 
pediting business,  rules  of  practice  have, 
from  time  immemorial,  been  adopted  In  all 
courts  of  Justice.  These  rules,  though  not 
so  binding  and  obligatory  as  those  establish- 
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Ins  rights,  are,  neTertheleas,  not  departed 
from  except  at  the  discretion  of  the  court, 
which  discretion  Bhould  iJot  be  exercised  in- 
considerately, and  for  trivial  causes. 

"Among  other  roles  adopted  is  tbe  one 
regulatlDg  the  mode  for  the  ezamination  of 
witnesses.  It  is  a  very  important  one,  and 
one  of  great  antiquity.  Without  It  the  con- 
fusion in  the  examination  of  cases  before  a 
jury  would  be  Intolerable,  and  the  prolixity 
of  inrestigatlonB  Interminable.  It  proTldes 
that  the  plaintiff  shall,  in  the  opening  of 
the  case,  examine  all  his  testimony  which 
goes  to  establish  bis  action.  The  defendant 
shall  then  introduce  his  proof  upon  his  mat- 
ters of  defooiBe,  and  his  testimony  rebutting 
the  proof  adduced  by  the  plaintiff,  and  then 
the  plaintiff  any  which  may  rebut  that  of 
the  defendant,  but  nothing  in  cbief  but  by 
the  permission  of  the  court,  which  permis- 
sion, as  we  hare  said*  ought  not  to  be  ex- 
tended except  for  good  and  sofflcient  reason 
shown,  lest  the  good  which  results  from  the 
rule  be  destroyed,  and  the  evil  Intended  to 
be  obviated  be  visited  upon  the  court  in  Its 
full  force.  The  relaxing  of  the  rule,  then,  Is 
a  matter  of  discretion  with  the  court;  and 
80  difficult  is  It  to  reverse  for  the  exercise 
of  a  discretion  that  many  courts  have  re- 
fused to  do  so.  But  in  this  state  It  has  been 
held  that  the  wrong  exercise  of  a  legal  dis- 
cretion is  a  matter  of  error;  but  then  It  must 
be  gross  and  palpable,  and  not  subject  to 
hesitation  or  doubt" 

See,  also,  Story  v.  Saunders,  8  Humph.  687 ; 
Cash  V.  State.  10  Humph.  114;  Hays  v. 
Crawford,  1  Helsk.  87;  Morris  v.  Swaney,  7 
Heisk.  595;  U  &  N.  R,  R.  Co.  T.  Parker.  12 
Helsk.  50;  Forsee  v.  Matlock,  7  Heisk.  426; 
State  T.  Davis,  IM  Tenn.  601,  506,  507,  509, 
68  S.  W.  122;  Knights  of  Honor  t.  Dick- 
son, 102  Tenn.  255,  258.  259,  62  S.  W.  8G2; 
2  Elliott  on  Evidence,  |  819,  808-812,  946, 
949. 

We  do  not  think  that  the  present  case 
calls  for  any  review  of  the  discretion  of  the 
circuit  judge.  We  can  add  nothing  to  what 
was  said  by  Mr.  Justice  Turley  In  the  ex- 
cerpt above  quoted,  concerning  tbe  Impolicy 
of  lightly  iuterfering  with  the  dlBcretlim  of 
the  circuit  judge  In  such  matters. 

The  seventh  asslgnmeat  makes  the  point 
that  the  circuit  Judge  erred  in  refusing  to 
allow  the  petitioners  to  show  the  prices  at 
which  other  lots  in  the  neighborhood  of  the 
lot  in  question  bad  been  sold,  within,  a  rea- 
sonaUe  time  prior  to  the  taldng  of  the  land 
involved  In  the  present  case  by  the  petition- 
er, as  a  means  of  enabling  the  Jury  to  place 
a  proper  estimate  or  valuation  npoo  tbe  land 
so  Involved. 

We  think  his  honor  committed  error  In  flila 
ruling. 

In  Lewis  on  Eminent  Domain  It  Is  said: 
"The  propriety  of  allowing  proof  of  sales  of 
similar  propo-ty  to  that  In  question,  made  at 
or  abont  the  time  of  the  taking,  la  ahnost  uni- 


versally approved  by  the  authorities."  Vol. 
2,  {  443,  p.  963. 

In  Am.  &  Eng.  Ency.  Law,  it  Is  said: 
"Tbe  market  value  of  any  particular  piece  of 
land  that  has  been  taken  is,  of  course,  the 
general  selling  price  In  tbe  same  vicinity 
of  similar  lauds.  But  as  to  whether  this 
general  selling  price  can  be  determined  by 
considering  the  price  that  was  paid  In  par- 
ticular instances,  there  Is  a  division  of  opin- 
ion among  the  courts.  Many  decisions — 
doubtless  the  greater  weight  of  authority — 
hold  that  it  Is  propoc  to  consider  tbe  sales 
of  similar  property  in  the  same  neighbor- 
hood at  abont  the  same  time."  Vol  10  (2d 
Ed.)  p.  1156. 

In  White  V.  Hermann,  51  111.  246.  99  Am. 
Dec.  548,  it  Is  said:  "It  is  urged  that  the 
court  below  erred  in  refusing  to  permit  ap- 
pellants to  prove  the  value  of  other  adjacent 
land  just  before  tlie  date  of  this  Instrument 
As  It  was  Important  that  the  Jury  should  be 
Informed  of  the  value  of  the  land  in  contro- 
versy at  the  time  it  la  claimed  to  have  been 
sold,  we  see  no  objection  to  permitting  proof 
to  be  made  of  the  worth  of  other  property 
of  equal  quality  lying  near  to  and  similarly 
situated  to  this  at  or  near  the  date  of  the 
Instrument,  or  even  property  of  different 
quality  in  Its  immediate  vicinity,  leaving 
the  jury  to  determine  the  difference  in  val- 
ue." 

In  St,  L.  E.  &  N.  W.  Ry.  Co.  v.  Olark. 
121  Mo.  186.  25  S.  W.  192»  906^  26  I*  B.  A. 
761.  It  is  said: 

"We  think  the  evidence  of  sales  of  similar 
property  to  that-  in  question,  made  in  the 
neighborhood,  about  the  same  time,  was  ad- 
missible to  aid  the  jury  In  determining  the 
damages  to  which  the  owner  was  entitled. 
The  value  of  property  is  asc^lalned  largely 
from  such  sales,  and  the  opinions  of  witness- 
es as  to  values  are  lai^ely  predicated  ujfou 
them.  It  Is  best,  when  it  can  be  done,  to 
put  the  jurors  in  possession  of  all  the  facts 
from  whicb  values  are  ascertained,  and  allow 
them  to  draw  the  conclusion  therefrom. 
Witnesses  basing  their  opinions  upon  recent 
sales  of  like  proper^  are  liable  to  exag- 
gerate or  underestimate  values.  In  any  con- 
sideration they  are  no  more  capable  of  de> 
dnelng  fair  conclusions  from  the  known  facts 
than  tbe  jury.  Th?  object  Is  to  ascertain 
the  general  mazlcet  value,  and.  If  particular 
sales  are  made  under  excepttonai]  drcum- 
stances.  the  fact  can  be  shown,  and  the  Jury 
can  determine  its  probative  fwce.  Certainly 
no  more  reliable  method  of  determining  the 
fair  market  values  of  land  can  be  reached 
than  that  derived  from  bona  fide  sales  of 
similar  lands  In  the  vicinity.  Tbe  objectlffli 
that  such  evidence  raises  collateral  issoee  as 
to.  tbe  character  of  the  land  sold  and  tbe 
circumstances  of  such  sales  is  more  than 
compensated  for  by  Its  value  la  aiding  the 
Jnry  to  a  correct  concluslw.  The  weight  of 
authority  nipijtortB  this  view*** 
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Id  Mayor,  etc.,  of  Baltimore  r.  Smith  et 
al^  80  Hd.  473.  31  Aa  423.  It  is  said:  "We 
all  know,  from  observation,  if  not  experi- 
ence, that  If  Inquiry  Is  made  as  to  tlie  value 
of  a  lot  on  a  certain  street  In  a  city  or 
town,  where  other  sales  have  been  recently 
made.  It  Is  generally  answered  by  naming 
the  price  realized  at  such  sales.  If  twelve 
jurors  are  taken  upon  land  to  ascertain  Ita 
value,  with  which  they  are  unacquainted, 
the  first  question  which  is  suggested  to  them 
is,  'What  does  land  In  this  neighborhood 
sell  for?*  As  was  said  In  Moale  v.  Mayor, 
etc.,  of  Baltimore,  0  Md.  324,  61  Am.  Dec 
276,  *wltb  a  view  to  get  at  this  [the  value 
of  the  lot],  the  neighboring  and  contiguous 
lots  may  be  looked  to,  but  they  do  not  fur^ 
nisb  an  uurarlng  standard  to  measure  the 
value  of  the  lot  condemned.'  The  property 
Bold  may,  owing  to  peculiar  circumstances, 
have  brought  more  or  less  than  the  real 
maAet  value;  but  those  circumstances  can 
be  explained,  and,  if  it  is  similar  In  char- 
acter, location,  etc.,  and  the  sale  was  of  a 
sufficiently  recent  date,  and  was  not  made 
under  unusual  conditions,  the  price  realized 
would  help  a  Jury  to  reach, a  Just  and  proper 
conclusioD.*' 

It  ia  insisted  by  counsel  for  the  defend- 
ants In  error  that  the  above  matter  Is  not 
presented  In  such  way  that  the  court  can 
consider  It,  for  the  reason  that  the  record 
fails  to  show  what  the  answer  of  the  witness 
would  have  been.  We  adhere  strictly  to  the 
rule  referred  to  as  declared  and  Illustrated 
In  Shngart  v.  Shugart,  8  Gates,  179,  180; 
sucker  v.  Railroad,  106  Tenn.  450,  61  S.  W. 
766;  Weeks  v.  McNulty,  101  Tenn.  495,  48 
S.  W.  809,  43  L.  R.  A.  185,  70  Am.  St  Rep. 
893;  Insttrance  Co.  v.  Scales,  101  Tenn.  628, 
49  S.  W.  743;  TrusJow  v.  State,  95  Tenn. 
IS9,  31  S.  W.  987;  R.  R.  v.  Stonecipber,  95 
Tenn.  315.  32  S.  W.  208;  Fearce  v.  Suggs,  85 
T^m.  724.  4  S.  W.  526.  But  It  does  not 
apply  where  the  circuit  judge  rules  out  an 
entire  line  of  competent  evidence,  or  refuses 
to  hear  any  examlnatioc  thereon.  Just  as  It 
does  not  apply  when  be  holds  that  a  witness 
is  Incompetent,  and  refuses  to  bear  him  at 
alL 

The  eighth  asslgnmeDt  presents  the  point 
that  the  circuit  Judge  erred  In  refusing  to 
allow  the  witness  EL  B.  Le  Master  to  testify 
concerning  the  rental  value  of  the  property 
or  lot  of  land  in  controversy  in  this  case. 

Mr.  Le  Master  testified  that  he  bad  knowl> 
edge  of  two  rental  contracts  of  neighboring 
lota  witikln  a  abort  time  before  the  taking 
In  the  present  case,  and  that,  although  he 
had  no  specific  Information  of  any  other  con- 
tract In  that  neighborhood,  yet  that  he  was 
acquainted  with  the  property  there,  and  also 
had  had  a  great  many  years'  experience  aa 
a  real  estate  agent  in  the  city  of  Memphis, 
and  on  these  grounds  that  be  believed  he 
could  state  the  rental  Talne  of  the  property 
In  qnesttan. 

We  are  of  opinion  that  under  theu  drcum- 


stances  Mr.  Le  Master  should  have  been 
allowed  to  state  bis  opinion.  It  should  be 
observed  that,  while  it  must  appear  that  the 
witness  bad  some  knowledge  of  the  matter 
whereof  be  speaks,  so  that  the  court  may 
see  his  evidence  will  aid  the  Jury,  yet  it  Is 
not  necessary  that  be  should  fill  the  measure 
of  a  technical  exi>ert  Montana  Ry.  Co.  t. 
Warren,  137  U.  S.  354,  11  Sup.  Ot  96,  84 
L.  Ed.  681;  Chicago,  etc.,  Ry.  Co.  v.  Blake, 
116  III.  166,  167,  4  N.  B.  488;  Wray  v.  Knox- 
vUle.  etc.,  Ry.  Co.  (Tenn.)  82  S.  W.  471,  474. 
In  1  Elliott  on  Evidence,  {  686,  it  Is  said: 
"Witnesses  who  are  not  strictly  experts, 
as  well  as  expert  witnesses,  ma^  testify  as 
to  the  value  of  property,  real  or  personal, 
or  as  to  the  value  of  services  In  a  proper 
case.  They  must,  however,  have  some 
knowledge  on  which  to  base  their  opinion. 
If  they  have  such  knowledge,  the  fact  that 
It  Is  slight  will  go  to  the  weight  of  their 
testimony,  rather  than  to  its  competency;  but 
if  they  are  not  acquainted  with,  or  have  no 
knowledge  of,  the  matter  In  question,  so 
that  their  opinion  can  In  no  way  aid  the  Jury, 
the  court  should  refuse  to  permit  them  to 
give  an  opinion  which  would  necessarily  be 
a  mere  guess  or  conjecture." 
Again,  it  Is  said  In  the  same  authority: 
"Although  ordinary  witnesses  may  give 
their  opinions  as  to  value.  It  Is  universally 
held  that  experts  may  be  called  In  a  proper 
case  for  the  same  purpose,  and  when  ex- 
perts are  so  called  It  is  not  a  necessary  qual- 
ification to  th^  competency  that  their 
knowledge  should  have  come  from  observa- 
tion of  tbe  particular  article  or  real  estate. 
*lt  Ib  difficult  to  lay  down  any  exact  rule 
In  respect  of  the  amount  of  knowledge  a 
witness  must  possess,  and  the  determination 
of  this  matter  rests  largely  In  the  discretion 
of  the  trial  judge.'  But  If  the  witness  has 
no  actual  Imowledge  on  the  subject,  and  Is 
no  better  qualified  to  Judge  than  the  Jury, 
his  opinion  would  be  worse  than  useless,  and 
tbe  court  may  well  decline  to  receive  it*' 
Id.  S  1109. 

In  the  same  authority,  speaking  to  the  sub- 
ject of  the  admissibility  of  the  opinions  of 
nonexpert  witnesses,  It  Is  said: 

"It  would  be  almost  impossible  to  enumer- 
ate all  the  particular  cases  or  Instances  in 
which  the  opinions  or  conclusions  of  ordi- 
nary witnesses  are  admissible.  <5ne  of  the 
most  comprehensive  statements  upon  the  sub- 
ject is  found  in  an  opinion  of  the  Supreme 
Court  of  New  Hampi^ire,  where  it  Is  said: 
•Courts  and  text-writers  all  agree  that  upon 
questions  of  science  and  skill  opinions  may 
be  received  from  persons  specially  Instructed 
by  study  and  experience  in  the  particular 
art  or  mystery  to  which  the  Investigation 
relates.  But  without  reference  to  any  recog- 
nized rule  or  principle,  all  concede  the  ad- 
missibility of  the  opinions  of  nonprofessional 
men  upon  a  great  variety  of  unscientific  ques- 
tions arising  every  day  and  in  every  Judicial 
Inqolry.   These  are  questions  of  Identity, 
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liandvrltliig,  qiiantltT,  value,  weight,  meas- 
ure, time,  distance,  velocity,  form,  slse,  age, 
strength,  bea^  cold,  slcknesB  and  health; 
questions,  also,  concerning  variooB  mental 
and  moral  aspects  of  humanity,  such  as  dis- 
position and  temper,  anger,  fear,  ezdtement. 
Intoxication,  veracity,  general  character,  and 
particular  phases  of  character,  and  other 
conditions,  and  things  both  moral  and  physi- 
cal, too  numerous  to  mention.* "  Id.  vol.  1* 
t  676. 

The  ninth  assignment  of  wror  Is  over- 
ruled. This  Involved  merely  a  construction 
of  the  lease,  and  it  is  not  contended  that  the 
construction  was  incorrect 

The  tenth  assignment  Is  overruled.  The 
matter  copied  from  the  charge  in  this  assign- 
ment Is  not  strictly  correct,  but  the  error 
is  not  sufficiently  Important  to  Justify  a  re- 
versal therefor.  The  same  matter,  wltb  an 
additional  sentence  attached  thereto,  which 
made  It  reversible  error,  is  fully  considered 
In  an  opinion  filed  to-day  in  the  case  of  Union 
Ry.  Co.  V.  Gilbert  D.  Balne  (Tex.  Sup.)  86 
B.  W.  867,  to  whldi  we  refer. 

The  eleventh  assignment  of  error  Is  over- 
ruled. This  same  instruction  also  appeared, 
in  substance.  In  the  case  last  referred  to,  and 
it  need  not  be  further  discussed  here. 

It  results  that  for  the  errors  committed  In 
respect  of  the  matters  complained  Qf  In  the 
sixth,  seventh,  and  eighth  assignments  of 
error  the  judgment  of  Qie  court  below  must 
be  reversed,  and  the  cause  remanded  for  a 
new  trial. 

The  costs  of  the  appeal  will  be  paid  one* 
half  by  Ura.  Hunton  and  one-halt  by  S.  M. 
Wright 


EHRLICH  V.  WEBBB. 
(Supreme  Court  of  Tennessee.   Kay  20,  190!k) 

1.  A1.1EN6— Status  or  Childben  Bobit  is 
This  Cocntby. 

Children  bom  of  alien  parents  In  this  eoau- 
try  are  citizens. 

[Ed.  Note. — For  caJies  in  point,  see  ToL  10, 
Geat  Dig,  Citlsena,  |  2.] 

2.  SAHE— PsESnHPTION. 

It  is  presumed  that  the  political  statna  of 
an  alien  continues,  and  the  mere  fact  of  long 
residence  in  this  coantry  is  not  sufficient  to 
overcome  this  preeumption. 

[Ed.  Note.--For  cases  In  point,  see  voL  2, 
Cent.  Dig:  Aliens,  12;  vol  10,  Cent.  Dig. 
Citizens,  {  17.] 

3.  Trial  —  Incompetent  Evidbncb— Admis- 
BioN  Without  Objection. 

Evidpuce  admitted  without  objection  must 
be  considered,  although  heazaay  or  otherwise  in- 
competent. 

4.  Same— Rights  of  Inhkkitancb— Statutes 
—Repeal. 

Code  1858.  fS  1008-2000,  regulating  the 
rights  of  aliens  to  hold  property,  and  provid- 
ing that  an  alien  who  is  a  resident  In  the  Unit- 
ed States  at  the  time  of  the  death  of  an  intes- 
tate, and  has  declared,  or  shall  within  12  months 
thereafter  declare,  his  intention  to  become  a 
citizen,  shall  be  capable  of  inheriting  the  estate 
of  such  intestate,  are  repealed  by  Acts  1875,  p. 
4*  ft  2  (Shannon's  Code,  SS  3059,  360^,  relative  | 


to  the  same  subject,  and  providing  that  the  heir 
or  heirs  of  an  alien  ma;  take  lands  by  descent 
or  otherwise  as  citizens  of  the  United  States. 
6.  Saue—Applioation  or  Siatuti. 

Acts  1875,  p.  4,  c.  2  (Shannon's  Code.  {| 
8GS9,  3660),  provides  that  aliens  may  talce  and 
bold  property  either  by  purchase,  descent,  or 
devise,  and  uat  the  heir  or  heirs  of  an  alien 
may  take  lands  by  descent  aa  citizens  of  tbo 
United  States.  Acts  18S3.  p.  330,  c  250,  S9  h 
2,  provide  that  whenever  any  person  dies  a  resi- 
dent of  this  state,  intestate,  and  the  nearest  of 
kin  are  aliens,  the  property  sliall  be  distribut- 
ed in  a  certain  manner.  Held  that,  construing 
the  two  statutes  together,  the  statote  of  188:t 
applies  only  in  a  case  in  which  all  of  the  luit» 
are  aliens. 

6.  PixADiNo— Rights  undee  Tbbatt. 

Where  complainant  based  bis  claim  npon 
the  provisions  of  a  treaty.  It  was  not  necessary 
to  make  a  formal  claim  of  his  rights  under  tm 
treaty.  Inasmuch  as  treaties  are  a  part  of  the- 
law  of  every  state. 

Appeal  tnm  Chancery  Court,  Shelby  Coun- 
ty; F.  H.  Helskell,  Cbancellw. 

Action  by  Rudolph  C.  Ehrllch  against  Em- 
ma Weber.  From  a  ludgment  tor  complain- 
ant, respondwt  appeals.  Affirmed. 

This  case  Involves  a  contest  over  the  own- 
ership and  division  of  the  estate  of  Adolpli 
Weber,  Jr.,  deceased. 

The  complalnaitt  was  bom  in  L^pelc;  In 
the  kingdom  ot  Saxoiqr,  on  the  Otb  day  of 
S^tember,  18G0.  Between  the  latter  date 
and  the  year  1803  or  1806  his  fathw.  after 
cruelly  treating  his  mother*  WUbelmlna  E^hr- 
llch,  deserted  ber  and  abandoned  his  family. 
The  said  WUhelmina,  after  bavlng  secured 
a  divorce  from  her  husband,  came  to  this 
country  about  the  year  1866.  bringing  with 
her  the  complainant,  then  a  child  of  about 
alx  years,  and  settled  in  Memphis,  Tenn., 
with  the  purpose  of  making  that  dty  her  fu- 
ture liom& 

During  the  year  1868  she  Intermarried 
with  Adolpb  Weber,  Sr.,  who  was  then  re- 
siding in  Memphis.  He  and  his  wit^  contin- 
ued to  reside  there  until  his  deatii,  a  few 
years  later.  Of  this  marriage  were  born  In 
Memphis,  Tenn.,  the  defendant,  Emma  Webttr. 
and  Adolph  Weber,  Jr.  The  latter  died  In- 
testate In  Memphis  in  the  month  of  Novem- 
ber, 1903,  leaving  a  valuable  estate  which  la 
the  subject  of  the  present  controversy.  He 
was  never  married.  Wllhelmlna,  the  mother 
of  the  said  Emma,  Adolph,  Jr.,  and  of  com> 
plainant,  also  resided  In  Biemptals  until  her 
death  in  the  year  1806. 

Adolph  Weber,  Sr.,  was  bom  hi  Stuttsart, 
in  the  kingdom  of  Wflrttemberg.  This  ia 
proved  by  statements,  unobjected  to  tai  the 
court  below,  which  de^dant;  Emma  Weber, 
testlfled  were  made  to  her  by  her  mother; 
also  by  the  testimony  of  Caroline  Heinrlchs, 
who  deposed,  also  without  objection,  that 
Adolph  Weber,  Sr.,  told  her  that  be  came 
from  wnrttemberg;  also  that  she  herself 
came  from  the  same  country,  and  that,  mi 
talking  with  him,  she  found  that  he  knew 
the  towns  in  that  country  with  which  she 
was  familiar;  also  that  he  qwke  the  0«r- 
man  language  like  a  native^  and  that  ta» 
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qmbe  English  bnAenly.  It  la  not  proven 
that  he  ever  obtained  naturalization'  papera, 
ae  that  he  eva  voted,  sat  on  a  jury,  or  exer- 
cised any  other  of  the  political  rights  of  clti- 
lensbip  In  this  country. 

The  complainant  has  resided  In  this  coun- 
try sinoe  he  came  here  with  his  mother  In 
iS6&—p&Tt  of  the  time  ia  this  state,  part  in 
Nebraska,  part  In  Illinois.  It  is  not  shown 
that  he  ever  obtained  naturalisation  papers, 
or  that  he  em  exercised  any  of  the  political 
rights  ot  dtizencAilp  in  eithw  of  the  states 
In  whl<±  he  has  resided. 

In  the  bin  cmnplainant  describes  himself 
as  a  **resldent"  of  the  state  of  lUinols.  In 
the  answOT  defendant  averred  that  he  was 
an  alien,  and  insisted  that  be  was  for  that 
reason  not  entitled  to  share  In  tlie  estate 
of  hla  half-brother.  Adolph  Weber,  Jr.  This 
appeared  in  the  form  of  an  amendment  to 
the  answer.  On  the  same  day  the  complain- 
ant was  permitted  to  amend  Ills  bill  so  as  to 
add  the  following  to  the  prayer,  viz.: 

"And  should  it  appear  that  complainant  is 
mistaken  In  his  belief  that  be  Is  a  citizen 
of  the  state  of  Illinois,  or  should  it  appear 
that  be  ia  not  a  citizen  of  the  United  States, 
bat  was  at  the  time  of  the  death  of  said 
brother  a  dtlzen  of  any  other  foreign  govem- 
moit,  or  subject  ot  any  foreign  king  or  ruler 
or  prince^  then  he  prays  that  he  have  the 
benefit  of  any  and  all  treaties  or  conventions 
with  Budi  state  or  government;  kfi«,  ruler, 
or  prince  which  may  have  been  entered  Into 
betweoi  the  United  States  and  such  foreign 
power  touching  the  righte  aliens,  and 
especially  under  the  law  of  the  land  as  pro- 
claimed and  established  in  the  trea^  with 
the  King  of  Saxony  of  1846.  and  with  the 
King  of  Prussia  of  the  year  1828,  and  duly 
ratified  aocordlng  to  law  by  the  United 
Statea" 

The  dianceUor  decreed  that  tiie  complain- 
ant was  entitled  to  an  equal  interest  in  the 
estate  with  his  balf-slster,  defendant,  Bmma 
Weber.  From  this  decree  she  has  appealed 
and  assigned  arors. 

Edgington  &  EdglD^oo.  for  appellant  B. 
B.  Goodwin,  for  appellee^ 

XEIU  J.  (after  stating  tiie  facte).  Re- 
gardless of  whether  the  said  Wilbelmlna  and 
hex  husband  Adolph  Weber,  Sr.,  were  aliens, 
their  children.  Emma  and  Adolph,  Jr.,  hav- 
ing been  bom  In  this  country  and  under  ite 
JurlBdietlou;  became  at  once,  by  virtue  of 
such  birth,  American  citizens.  United  States 
V.  Wong  Kim  Ark.  169  U-  S.  649, 18  Sup.  Ct 
■156,  42  L.  Ed.  89a 

Rudolph  C.  Ehrllcb,  complainant,  having 
been  bom  in  a  foreign  country,  and  hence  an 
alien,  his  stetus  of  alienage  would  be  pre- 
sumeia  to  continue,  in  the  absents  of  proof 
that  he  had  denationalized  hlmsdf  or  ceased 
to  be  a  citizen  of  his  native  land,  and  the 
mere  fact  of  long  residence  In  this  country 
would  not  be  sufficient  to  overcome  the  prfr- 


sumption  thus  arising;  HauoisMn  r.  Ljyn- 
bam,  100  U.  S.  483,  20  L.  Ed.  B28;  Green  v. 
Salas  (C.  C.)  SI  Fed.  107 ;  Bode  v.  Trimmer, 
82  Cal.  517,  23  Pac.  188;  State  ex  rel.  Thay- 
er V.  Boyd,  81  Neb.  730,  48  N.  W.  758,  51  N. 
W.  602. 

The  same  conclwdon  holds  in  respect  of 
Adolph  Weber,  Sr.,  and  of  his  wife,  Wilbel- 
mlna. Hence,  while  It  is  tm^  as  contended 
by  complainant's  •counsel,  that  an  alien  wom- 
an, otlierwlBe  eligible  to  (dtizenshlp  here,  may 
become  a  dtlzen  by  Intermarrying  with  a 
dtlzen  of  this  country,  and  that  her  minor 
child,  of  a  former  marriage,  brought  ho*  to 
this  cotmtry  and  residing  wIUi  her,  will,  jujfoa 
such  marriage  to  a  dtlzen  of  this  country, 
ipso  facto  become  also  a  dtlzen  along  with 
his  mother  (United  States  v.  Kellar  [0.  a] 
18  Fed.  82 ;  Krdts  v.  Bebrensmeyer  [IIL]  17 
N.  B.  232,  8  Am.  St  Bep.  340),  there  Is  notb- 
I  lug  In  this  case  upon  which  to  rest  such  a 
conclusion  In  favor  of  the  complainant  His 
I  motber  was  clearly  not  a  dtlzen,  aside  from 
I  any  consideration  of  her  intermarriage  with 
1  Adolph  Weber,  Sr.,  and  that  marriage  did  not 
confer  dtlzensblp  upon  her.  for  the  reason 
that  Adolph  Weber,  Sr..  was  not  himself  a 
dtlzen.  The  facte  steted  conc«ning  his 
origin  are  suffldent  to  show  that  be  was  an 
alien.  The  testimony  of  Emma  Weber  upon 
this  subject,  set  out  in  the  statement  would, 
no  doubt  have  been  excluded  In  the  court  be- 
low, as  pure  hearsay,  if  a  proper  objection 
had  been  Interptned ;  but  there  was  no  objec- 
tion, and  tbe  evidence  must  be  considered. 
The  testimony  of  Mrs.  Helnrlchs  as  to  the 
Btatemente  made  to  bee  by  Adolph  Web«, 
Sr.,  as  to  the  place  of  his  birth,  should  prob- 
ably have  been  held  competent  even  If  an 
exception  had  been  Interposed.  Groves  v. 
Gordon,  3  Brev.  (S.  0.)  245.  But  see  Schus- 
ter V.  State,  80  Wis.  107.  49  N.  W.  30.  We 
are  referred  to  Lucas  v.  United  States,  168 
U.  S.  612,  16  Sup.  Gt  1168.  48  L.  Ed.  282,  as 
a  controlling  authority  against  the  admlsal- 
blllty  of  the  evidence.  It  is.  Indeed,  held  In 
that  oise  that  audi  evidence  would  not  be 
admissible  tor  tbe  purpose  .of  sustaining  the 
Jurisdiction  of  the  court  in  a  criminal  case ; 
but  it  is  conceded  in  the  (pinion  that  In  a 
contest  over  prop^ty  ri|;hte  tbe  admission  of 
the  deceased  person  as  to  hla  status  "might 
be  competent"  against  those  claiming  under 
him.  At  all  events,  this  evidence  must  be 
allowed,  no  objection  having  been  offered  in 
tbe  trial  court  Considering  together  all  of 
the  facte  recited  upon  this  subject  In  the 
statement,  we  are  of  the  opinion  that  tliey 
are  suffldent  to  Justify  the  conclusion  that 
Adolph  Weber,  Sr.,  was  an  alien,  and  that  he 
never  became  a  dtl^n  of  this  country. 

If  by  reason  of  alienage  the  complainant 
be  barred  of  the  Inheritance,  the  whole  estate 
must  go  to  defendant,  Emma  Weber,  who  Is 
a  cltibEen  of  this  country,  and  capable  of  tak> 
Ing  tbe  inheritance.  Orr  v.  Hodgson,  4 
Wheat  463,  4  L.  Ed.  613. 
An  alien  has  no  heritable  blood,  under  the 
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common  law,  and.  If  be  take  at  all,  be  must 
do  so  under  statutes  of  tbe  state  wbere  tbe 
property  %  or  by  tbe  proTlslons  of  treaties. 
Baker  t.  Sby,  8  Helsk.  85. 

Tbe  statutes  of  tbls  state  bearing  upon  tbe 
question  are  tbe  following,  viz.: 

Sectlona  1098,  1999,  2000,  of  tbe  Code  of 
1858. 

"Sec.  1D9S.  An  alien  may  take  and  bold 
real  estate  In  tbls  state,  by  purchase,  inher- 
itance, or  In  any  other  way  which  may  be 
agreed  upon  by  treaty  between  the  United 
States  and  the  country  of  wbicb  be  la  a  dtl- 
2en  or  subject. 

"Sec  1999.  Any  alien  resident  In  this  state, 
who  has  legally  declared  bis  Intention,  under 
tbe  naturalization  laws,  to  become  a  citizen 
of  tbe  United  States,  may  take  and  bold,  dis- 
pose of  or  transmit  by  descent,  any  real  e»- 
tate,  as  a  native  citizen. 

"Sec.  2000.  An  alien  who  is  a  resident  In 
the  United  States  at  tbe  time  of  tbe  death  of 
an  Intestate,  and  has  declared,  or  shall  within 
twelve  months  thereafter  declare  bis  Inten- 
tion, according  to  the  acts  of  Congress,  to  be- 
come a  citizen,  shall  be  capable  of  Inheriting 
tbe  estate  of  such  Intestate." 

Shannon's  Code,  $§  3659,  3660,  containing 
tbe  proTlsions  of  chapter  2,  p.  4,  Acts  1875: 

"Sec.  3659.  Aliens  to  Hold  and  Dispose  of 
Property.  An  alien,  resident,  or  nonresident, 
may  take  and  bold  proi>ert7,  real  or  personal, 
In  this  state,  either  by  purchase,  descent,  or 
devise,  and  dispose  of  or  transmit  same  by 
sale,  descent,  or  devise,  as  a  native  citizen ; 
and  In  all  cases  where  aliens,  resident  or 
nonresident,  bare  heretofore  acquired  title  to 
property,  real  or  personal.  In  tbls  state,  in  a 
lawful  manner,  said  aliens,  tbelr  assigns, 
heirs,  devisees,  or  representatives,  shall  bold 
and  dispose  of  the  same  In  the  same  manner 
as  native  citizens. 

"Sec.  3660.  Heirs  or  Aliens  may  Inherit 
The  heir  or  heirs  of  an  alien,  whether  resi- 
dent or  nonresident  of  tbe  United  States,  may 
take  any  lands,  so  held  by  descent,  or  other- 
wise, as  citizens  of  the  United  States." 

Tbe  act  of  1883,  p.  330,  c.  260,  viz.: 

"Section  1.  Be  it  enacted  by  tbe  General 
Assembly  of  the  state  of  Tennessee,  that 
hereafter  when  any  person  dies,  a  resldoit  of 
this  state.  Intestate  and  without  issue,  pos- 
sessed of  real  or  personal  property,  and  when 
nearest  of  kin  are  aliens  to  the  United  States, 
the  same  shall  be  distributed  as  follows: 

"First.  By  his  brothers  and  sisters  of  the 
whole  blood,  bom  before  bis  or  her  death, 
or  afterwards,  to  be  divided  among  them 
equally,  and  If  any  such  brotber  or  sister 
died  in  the  Intestate's  lifetime,  hearing  is- 
sue, such  Issue  shall  represent  their  deceas- 
ed parent,  and  be  entitled  to  tbe  same  part 
of  the  estate  of  the  uucle  or  aunt  as  their 
father  or  mother  would  have  been  entitled 
to  If  living.  In  default  of  brothers  and  sis- 
ters, or  their  issue,  the  said  estate  Bhall  be 
Inherited  by  the  father  and  mother  of  the 
Inteatate  equally;  If  both  be  dead,  tbe  equal 


moieties  by  the  heirs  of  tbe  father  and 
mother,  in  equal  degrees,  or  representing 
them  in  equal  degrees  of  relationship  to  tbe 
intestate;  but  If  such  heirs  or  those  they 
represent  do  not  stand  in  equal  degree  of 
relationship  to  the  intestate,  thra  tbe  helrt 
nearest  In  blood  to  the  Intestate  shall  take 
in  preference  to  others  more  remote. 

"Section  2.  Be  It  furtha:  enacted,  that  any 
alien  to  whom  property,  p^sonal  or  real, 
shall  descend  under  the  provisions  of  this 
act,  shall  have  the  right  to  bold,  sell,  alien- 
ate, and  convey  tbe  same  in  as  full  and  am- 
ple a  manner  as  If  be  or  she  were  a  citizen 
of  the  United  States." 

The  treaty  provisions  bearing  upon  the 
controversy  are  articles  2  and  8  of  the 
treaty  of  May  4,  1845,  ratlSed  August  12, 
1846,  between  the  United  States  and  the 
King  of  Saxony,  viz.: 

"Art.  2.  Where,  on  the  death  of  any  per- 
son holding  real  property  within  the  terri- 
tories of  one  party,  such  real  property  would 
by  tbe  laws  of  tbe  land  descend  on  a  citi- 
zen or  subject  of  the  other,  were  he  not 
disqualifled  by  alienage,  or  where  such  real 
property  has  been  devised  last  will  and 
testament  to  such  dtlzen  or  subject,  he  shall 
be  allowed  a  term  of  two  years  from  tbe 
death  of  such  person — ^whicb  term  may  be 
reasonably  prolonged  according  to  drcnm- 
stances — to  sell  the  same  and  to  wltbdraw- 
tbe  proceeds  thereof  without  molestation, 
and  exempt  from  all  duties  ot  detraction  on 
the  part  of  tbe  goremment  of  the  respec- 
tive states. 

"Art  8.  The  citizens  or  subjects  of  each 
of  tbe  contracting  parties  shall  have  power 
to  dispose  of  their  personal  property  witfain 
the  states  of  the  other,  by  testament,  dona- 
tion, or  otherwise;  and  their  heirs,  being 
citizens  or  subjects  of  the  other  contracting 
party,  shall  succeed  to  their  said  personal 
property,  whether  by  testament  or  ab  In- 
testate, and  may  take  possession  thereof, 
either  by  themselves  or  by  others  acting 
for  them,  and  dispose  of  tbe  same  at  their 
pleasure,  paying  such  duties  only  as  the  in- 
habitants of  the  country  where  the  said 
property  lies  shall  be  UaUe  to  pay  in  Uk^e 
cases." 

Treaties  and  Gonventlona  between  IT.  8. 
and  Other  Powers,  pp.  9S1,  S62  (9  Stat. 

830,  831). 

The  treaty  made  between  the  United 
States  and  the  German  Empire  soon  after 
tbe  formation  of  the  latter  does  not  appear, 
upon  examination,  to  have  carried  any  pnr- 
pose  of  abrogating  or  annulling  the  treaties 
In  existence  at  that  time  between  the  states 
composing  the  German  Empire  and  foreign 
countries.  Treaties  and  Conventions,  etc 
pp.  363-^69  (17  Stat.  921-933).  See,  also, 
comment  upon  this  subject  In  Wmiderle  v 
Wunderle  m.)  83  N.  E.  195,  19  I*  R.  jl. 
84,  86;  In  re  Thomas,  12  Blatchf.  870,  Ked, 
Gas.  No.  13,887.  That  treaty,  perhaps  It  mav 
be  said.  Impliedly  lecognlied  tbe  tenner 
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treaties  referred  to,  so  far  as  property  rights 
were  concerned,  in  the  following  provision 
appearing  In  the  last  paragraph  of  article 
10,  tIs.:  "In  all  sncceBsloDB  to  inheritances, 
dtlzens  of  each  of  the  contracting  parties 
shall  pay  In  the  country  of  the  other  such 
duties  only  as  th^  wonld  be  liable-  to  pay, 
If  they  were  citlzras  of  the  coon  try  In  which 
the  property  is  situated  or  the  Judicial  ad- 
ministration of  the  same  may  be  ezerdsed." 
Treaties  and  OonTentkHia,  eta,  page  9W  (17 
Stat  926). 

Our  statnte  controlling  tiie  Inheritance  of 
onr  own  citlz«iB  In  cases  similar  to  the  pres- 
ent Is  the  following: 

"If  the  estate  was  acquired  by  the  In- 
testate, and  be  died  without  Issue,  his  land 
shall  be  Inherited  by  bis  brothers  and  sis- 
ters of  the  whole  and  balf  blood,  bom  be- 
fore his  death  or  afterwards^  to  be  divided 
amongst  them  equally."  Staamum's  Oode,  i 
4163,  snbsec.  2. 

Under  our  statute  of  distribnttons,  the  per- 
sonalty, hi  case  of  the  death  of  both  the  fa- 
ther and  mother  of  the  intestate,  wonld  be 
dlTlded  eqnally  between  brothers  and  sisters. 
Shannon's  Code,  {  4172,  subsec.  S. 

In  case  of  a  conflict  between  the  statotai 
of  a  state  and  the  terms  of  a  treaty,  the 
latter  must  prevail,  since  the  fed^al  Con- 
stitntion  provides  that  "All  treaties  made  or 
which  shall  be  made  under  the  authority  of 
the  United  States  shall  be  the  supreme  law 
of  the  land,  and  the  judges  in  every  state 
shall  be  bound  thereby,  anything  In  the  con- 
stitution or  laws  of  any  state  to  the  contra- 
ry notwithstanding"  (article  6).  Hauensteln 
T.  Lynham,  supra;  Ex  parte  Oooper,  143  U. 
8w  472,  12  Sup.  Ct  453,  36  L.  Ed.  232;  Whit- 
ney v.  Robertson,  124  U.  S.  190,  8  Sup.  Ct. 
4Se.  81  L.  Ed.  386;  United  States  v.  Baus- 
cher.  119  U.  S.  407,  7  Sup.  Ct  234,  90  L. 
Ed.  425;  BIythe  t.  Hlnckly,  180  U.  S.  333, 
21  Snp.  Ct  890.  46  L.  Ed.  657.  Thto  role 
has  been  recognized  In  this  state  (Baker  v. 
Shy.  supra)  and  in  other  states  (Succession 
of  Rabasse,  47  La.  Ann.  1455,  17  South.  867, 
49  Am.  St  B^.  4S5;  Opel  T.  Shoup,  100 
Iowa,  424,  69  N.  W.  563,  37  L.  R.  A.  586; 
Teaker's  Heirs  v.  Teaker's  Heirs.  4  Mete. 
(Ey.)  S3,  81  Am.  Dec.  530).  And  see  ex- 
tended note  to  Succession  of  Rlxner,  32  Ll 
B.  A.  177-189;  81  Am.  Dec.  638,  note. 

In  BIythe  T.  Hlnckly,  supra,  it  is  said: 
Tb\B  court  has  held  from  the  earliest  times, 
ha  cases  where  then  was  no  treaty,  that  the 
laws  of  the  state  where  the  real  pR^>erty 
was  situated  governed  the  title,  and  were 
conclusive  In  regard  thereto."  180  U.  S. 
841.  21  Sop.  Ct  393.  46  U  Ed.  607.  Again: 
"QoestlonB  have  arisen  as  to  the  rights  of 
aliens  to  hold  property  In  a  state  under 
treaties  between  this  government  and  for^ 
elgn  nations  which  directly  provide  for  that 
right  and  it  has  been  said  that  in  such  case 
the  right  of  ailens«waa  governed  by  the 
treaty,  and,  if  that  were  In  opposition  to 
the  law  of  ttie  particular  state  where  the 


property  was  dtuated,  In  such  case  the 
state  law  was  suspended  during  the  treaty 
or  term  provided  for  therein."  Id. 

The  clear  meaning  of  article  2  of  the 
treaty  is,  touching  the  right  of  Inheritance 
that  the  aliens  protected  thereby  ab&l\  have 
Hie  same  right  as  citizens  In  the  same  situa- 
tion— that  la,  shall  inherit  Just  as  they  would 
If  they  were  citizens — with  the  quallflcatloD 
that  this  right  shall  be  subject  to  the  eier- 
dse  of  a  power  to  sell  the  land  and  wltiidraw 
the  proceeds  within  a  time  limited. 

It  was  held  in  Schultze  v.  Schultze  (Hi.y 
88  N.  B.  201,  19  L.  B.  A.  90,  36  Am.  St  Rep. 
432,  construing  similar  language  In  another 
treaty,  that  the  alien  took  "a  fee,  determin- 
able by  the  nonexerclse  of  the  power  of  sale 
within"  the  time  limited;  approving  KnII 
T.  Eull,  87  Hun,  47& 

On  the  theory  that  the  rights  of  the  com- 
plainant are  controlled  wholly  by  the  treaty, 
it  would  result  that  he  would  take  an  inter- 
est In  the  land  accwdlng  to  Shannon's  Code, 
I  4163,  subsec.  2,  above  qnoted,  qualified  by 
the  necessity  of  selling  within  the  two  years 
limited  in  the  treaty,  or  within  such  reason- 
able time  thereafter  as  the  court  might  flx; 
also  that  he  would  have  the  right  to  file  a 
bill  for  partition,  preparatory  to  a  sale,  as- 
was  done  In  this  case.  Schultze  v.  Schultze, 
supra. 

But  as  held  In  BIythe  v.  Hlnckly,  supra, 
there  Is  no  incapacity  on  the  part  of  the 
state  to  give  to  aliens  more  than  the  treaty 
vouchsafes  to  them.  This  view  of  the  mat- 
ter necessitates  an  Inquiry  into  the  meaning 
of  our  statutory  iMWvlsions  purporting  to 
regulate  the  rights  of  aliens  in  property  sit- 
uated in  this  state. 

The  act  of  1875,  Reproduced  In  Shannon's 
Code  in  sections  8666  and  3650,  was  de- 
signed by  the  L^ilslature  to  completely  cov- 
er the  ground,  and  In  fact  did  so;  thereby 
superseding  the  provision  of  the  Code  of 
1858,  and  f^ratlng  as  an  implied  repeal 
of  those  sections.  This  act  placed  aliens  in 
all  respects,  as  to  the  succession  to  prop- 
erty, in  the  same  situation  as  citizens. 

The  act  of  1883  relating  to  the  same  sub- 
ject must  be  construed  In  pari  materia  with 
the  act  of  1875,  but,  operating  as  a  limita- 
tion upon  the  rights  granted  by  the  former - 
act  must  be  strictly  constmed.  So  constru- 
ing It  we  hold  that  It  only  applies  to  a 
case  In  which  all  irf  the  heirs  are  aliens;  and 
Inasmuch  as  one  of  the  two  h^rs  to  the  es- 
tate in  controversy  in  the  present  case  Is  a 
citizen,  and  one  an  alien,  the  act  does  not 
apply  to  the  case  before  us,  and  the  act  of 
1876  controls,  with  the  result  that  the  com* 
plalnant  takes  a  full  balf  Interest  In  the  es- 
tate. 

It  Is  i>erhap8  needless  to  add  that  the  act 
of  1883  could  not  In  any  event  regulate  the 
rights  of  the  parties  In  any  case  failing  with- 
in the  terms  of  the  treaty  copied  above,  sinee 
Its  provisions  are  In  clear  ctrntnTenttm  of 
the  treaty. 
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If  It  was  required  of  tbe  complalDant  to 
make  formal  claim  of  his  rlgbts  uodor  tbe 
treaty,  tbe  demand  was  aafficiently  made  In 
tbe  pleadlnga;  bat  we  are  of  <^lnlon  tbat  no 
Bucb  demand  was  necessary,  since  "tbe 
Conatltatlon,  Uiws,  and  treaties  of  tbe  United 
States,  are  as  much  a  part  of  the  laws  <tf 
e^'ery  state  as  Its  own  local  laws  and  Con- 
stitution." Blythe  T.  Hinckly,  173  U.  8.  B03, 
606,  10  Sup.  Ct  407.  43  Bd.  788»  786. 
"Tbis,"  It  was  said  In  Hauensteln  t.  Lyn- 
bam.  100  U.  B.  483,  25  14.  £id.  628,  '*U  a  fun- 
damental principle  In  our  system  of  complex 
national  policy." 

Tbe  diancellor  committed  no  error  In  tbe 
matter  of  costs  and  commissions  complained 
of  In  tbe  brief  ot  defendant  s  counsel. 

Tbe  costs  of  tbe  court  below  will  be  iiald 
as  decreed  by  tbe  chancellor. 

The  defendant  will  pay  tbe  costs  of  tills 
court. 


GULF,  a  ft  a  r.  by.  co.  r.  uatthbws 

et  al. 

(Snpreme  Court  of  Teras.   Jane  19,  1905.) 

1.  Bailboads— InjuBT  TO  PESson  ON  Tkaoe 

— CONTBIBUTOBT  NBOLIOKNCB. 

Where  defendant  railroad  company  had 
knowinKl^  permitted  the  public  to  use  ita  road- 
bed withiD  the  corporate  limits  of  a  city  as  a 
walkway  for  a  number  of  years,  plaintiff's  de- 
cedent, who  was  kilted  while  walking  on  the 
track  within  such  city,  was  not  gu>l^  of  con- 
tributory oexlisence,  as  a  matter  of  law,  in 
walking  on  tne  track. 

[Ed.  Note. — For  cases  in  point,  see  voL  41, 
Gent.  Dig.  Railroads,  ||  1289;TS77.] 

2.  Saue— Licensees. 

Where  defendant  railroad  company  had 
knowingly  permitted  the  public  to  use  its  track 
within  tbe  limits  of  a  cit?  as  a  walkway  for  a 
number  of  years,  a  person  so  osiog  tbe  track 
waa  a  licensee,  and  not  a  trespasser. 

LEd.  Note. — For  cases  In  point,  see  ToL  41, 
Cent.  Dig.  Bailroads,  »  1228-1234.] 

8.  Same— Aonon  k«  Dbato— OFimoN  Bti- 

DERCC. 

In  an  action  against  a  railroad  company 
for  killing  plaintiff's  decedent  while  walking  on 
the  track,  ft  was  not  error  to  permit  a  witness 
to  testify  that,  in  his  opinion,  deceased  was  one 
of  the  men  he  saw  walking  on  the  track  Portly 
before  deceased  was  killed,  from  the  resem- 
blance of  the  dead  man,  in  form  and  clothes,  to 
the  second  man  be  saw  going  alon^  the  track. 

[Kd.  Note. — For  cases  in  point,  see  vol.  41, 
Cent.  Dig.  Railroads,  §S  2234,  2294.] 

4.  SaUE— ADMISSIBII.ITT  OT  EVIDEHCE. 

Where  defendant  railroad  company  had 
knowingly  permitted  tbe  public  to  use  its  road- 
bed at  the  place  where  dcccni^rd  was  killed  for 
a  number  of  years  as  a  passway,  evidence  of 
defendant's  general  manager  that  defendant  had 
never  consented  to  such  use  by  persons  other 
than  those  having  bnsiuess  with  the  company 
on  its  right  of  way,  etc.,  was  inadmissible. 

Certified  Questions  from  Court  of  Olvll 
Appeals  of  Fifth  Supreme  Judicial  District 

Action  by  Maggie  Matthews  and  otbers 
against  the  Gulf,  Colorado  &  Sauta  F6  Bail- 
way  Company.  On  certified  questiona  from 
the  Court  of  Civil  Appeals. 

Bee  73  8.  W.  413;  66  &  W.  K8& 


Smith  ft  Beaty,  J.  W.  Terry,  and  Lee  ft 
Goree,  for  appellant  Wolfe,  Hare  ft  Maxey, 
for  appellees, 

BBOWN,  X  Certified  question  from  tiie 
Court  of  Civil  AK»eal8  of  the  Flf  tii  Supreme 
Judicial  District  The  statement  and  qui^ 
tiona  are  as  follows: 

"We  deem  it  advisable  to  present  to  the 
Supreme  Court  of  tbe  state  of  Texas  for 
adjudication  the  following  Issues  of  law 
arising  In  tbe  above-entitled  cause. 

''Statement 

"This  snit  was  Instituted  by  appellee  Mrs. 
Blaggle  Matthews,  on  behalf  of  herself  and 
b^  minor  children,  against  appeUant,  to  re- 
cover damages  sustained  on  account  of  tbe 
alleged  negligent  killing  of  her  huSband,  J.  Lb 
Matthews.  It  is  all^^  in  substance  tbat  J. 
U  Matthews  on  tbe  8tb  day  of  May,  1899,  was 
walking  along  on  q;>pellanf  s  railroad  track 
within  tbe  corporate  limits  of  tbe  dty  of  Ft 
Worthy  where  said  track  was  commonly  and 
habitually  used  as  a  pathway  by  pedestrians 
with  the  knowledge,  consent  and  acquies- 
cence of  appellant;  that  while  so  walking 
along  and  upon  said  track,  tbe  said  J.  L.  Mat- 
thews was,  by  tbe  negligence  of  appellaDt's 
servants  operating  one  of  Its  freight  trains, 
in  running  such  train  within  the  city  limits 
at  a  greater  rate  of  speed  than  allowed  by 
an  (ffdinance  of  said  city,  and  In  negligently 
falling  to  ring  the  bell  of  the  engine  and  to 
keep  a  lookout  for  persons  who  mi^t  be 
upected  to  be  on  its  track,  knodud  down, 
run  over,  and  killed  by  said  train.  Appellant 
pleaded  the  general  issue,  contributory  negli- 
gence^ and  specially  tbat  appellant  had  post- 
ed along  its  road  In  tbe  city  of  Ft  Wwtta 
warning  notices  to  tbe  public,  to  the  effect 
that  all  persons  not  bavlng  business  with  tbe 
company  were  ft>rbldden  to  sit  stand,  or 
walk  upon  its  railroad  tracks,  and  were  pro- 
hibited from  walking  on  or  crossing  tbe 
tracks  of  the  company,  except  at  legally  es- 
tablished crossings;  that  tbe  company  did 
not  consent  to  such  use  of  Its  track,  and 
that  no  otflcer  ta  agent  of  the  company  bad 
authority,  by  acquiescence  or  otherwise,  to 
consent  to  such  use  of  tbe  tracks,  etc.;  that 
J.  Ia  Matthews  was  not  walking  along  its 
track  when  struck  by  ite  train,  but  that  he 
was  lying  down  upon  the  same;  tbat  be  had 
eltiior  been  foully  dealt  with,  and  stunned 
or  murdered  and  placed  upon  the  track,  or 
else  tbat  be  was  in  a  state  of  intoxication, 
and  had  walked  upon  appellanfs  track  and 
lain  down  upon  the  same,  or  for  some  other 
reason  was  lying  asleep  or  in  a  state  of  in- 
sensibility on  the  track,  and  that  its  servants 
in  charge  of  said  train  did  not  discover  Uiiu 
in  time  to  prevent  tbe  Injury;  that  by  an  or- 
dinance of  the  city  of  Ft  Worth  it  is  provia- 
ed,  lu  substance,  tbat^t  shall  be  nnlawfu! 
for  any  person  to  teesposs  upon  tbe  property 
of  any  corporation  witlumt  Its  consent  and 
any  person  ao  doing  shall  be  deemed  guilty 


Digitized  by  Google 


GULF,  C.  ft  &  F.  BT.  Oa  t.  UATTHEWS. 


198 


of  a  misdemeanor,  and,  upon  conrictlon,  be 
fined  any  sum  not  exceeding  ten  dollars.  A 
Jury  trial  resulted  in  a  verdict  and  judgment 
against  appellant  in  tbe  STmi  of  $15,000,  from 
wblch  this  appeal  is  prosecuted. 

"J.  L.  Matthews  owned  a  grading  outfit^ 
consisting  of  teams  and  tools,  and  bad  been 
working  for  the  Santa  F6  Eailroad  near 
Hodenhelmer  up  to  a  few  days  before  his 
death.  He  quit  work  near  Hudenhelmer,  and 
his  teams  and  grading  outfit  had  been  car- 
ried to  Cleburne,  Texas.  On  the  afternoon 
of  May  7, 1899,  the  day  before  he  was  killed, 
he  left  Cleburne  for  Ft.  Worth,  in  company 
with  T.  W.  Turner,  expecting  to  get  work 
eitlier  at  a  gravel  pit  in  the  city  or  from  the 
Texas  &  Padflc  Railway  Company.  Be- 
fore leaving  Clebum^  Matthews  instructed 
one  of  his  employte  to  carry  the  grading  out- 
fit across  the  country  to  Ft  Worth,  and  meet 
him  at  a  certain  watering  trough  on  Main 
street  about  3  o'clock  p.  m.  on  May  Sth. 
About  10  o'clock  p.  m.  on  May  7th,  Matthews 
and  Turner  separated  at  a  hotel  or  lodging 
house  on  Main  street,  agreeing  to  meet  next 
morning  at  T  o'clock  on  Front  street,  and 
then  go  together  to  look  for  a  camping  place 
for  the  teams  and  grading  outfit.  Matthews 
told  the  clerk  at  this  lodging  house  that  he 
wanted  to  secure  a  bed,  but  did  not  care 
to  go  to  sleep  right  then;  that  be  was  going 
away,  but  would  be  back  In  about  one  hour 
to  occupy  the  bed.  He  was  informed  that 
he  could  get  the  bed,  and  about  10  o'clock 
p.  m.  he  left  In  a  state  of  Intoxication,  but 
did  not  return  to  occupy  the  bed. 

••I*  C.  Andrews  testified:  'My  name  is  L.  O. 
Andrews;  age,  43  years.  I  reside  in  Ft. 
Worth.  Am  a  cooper  by  occupation  or  trade. 
At  the  present  time  I  am  In  the  employ  of 
Armour  &  Co.,  of  North  Ft  Worth.  On  May 
8,  1899.  I  resided  in  Ft  Worth,  Texas,  and 
was  «nployed  as  night  clerk  at  the  Tremont 
Hotel,  on  Rusk  street,  Just  east  of  the  court- 
bouse.  Z  am  not  acquainted  with  the  plaln- 
tiffa,  or  any  of  them.  Never  saw  them,  that 
I  luiow  of.  I  did  hear  of  the  circumstances 
of  the  finding  of  the  body  of  a  dead  man  on 
the  track  of  the  defendant  railway  company 
near  the  Old  Cemetery,  in  the  city  of  Ft 
Worth  on  or  almut  the  Sth  day  of  May, 
1899.  I  don't  remember  the  date,  but  re- 
member that  it  was  along  about  that  time. 
I  heard  of  the  matter,  through  hearing  peo- 
ple talk  about  it  at  the  time.  I  met  and  got 
slightly  acquainted  with  a  man,  who,  I  be- 
lieve, was  J.  L.  Matthews,  on  the  night  pre- 
vious to  the  morning  J.  L.  Matthews,  de- 
ceased, was  found  dead  on  the  Santa  Fd 
Railroad,  out  near  the  Old  Cemetery.  I  met 
him  about  11  p.  m.  In  the  office  of  the  Tre- 
mont Hotel  In  Ft  Worth,  Texas.  This  man 
Matthews  came  into  the  hotel  office  and  ap- 
plied for  a  bed  for  tbe  night  I  let  bim  have 
the  bed,  received  payment  from  him  for  the 
bed  for  the  night,  and  showed,him  his  room. 
He  occupied  the  bed  that  night  I  know  it 


was  the  night  just  preceding  tbe  morning 
on  which  the  dead  bod.j  of  J.  L.  Matthews, 
deceased,  was  found  on  the  Santa  F6  track, 
out  near  the  Old  Cemetery.  My  only  trans- 
action with  him  was  renting  bim  a  bed  for 
that  night,  and  receiving  payment  for  it 
He  came  in  and  asked  me  for  a  bed.  We 
got  Into  a  short  conversation  after  he  had 
secured  the  bed.  He  told  me  that  he  bad 
some  teams  on  the  road  to  Ft.  Worth,  and 
that  he  wanted  to  find  some  suitable  grounds 
for  a  camp.  He  asked  me  where  he  could 
find  some  suitable  groimds  for  a  camp,  and 
I  told  bim  I  was  not  much  acquainted  with 
such  as  that,  bnt  I  had  seen  people  camped 
on  tbe  north  side  of  the  river,  back  of  the 
Jail,  and  also  out  along  the  Santa  F€  track 
beyond  the  Old  Cemetery,  We  had  just  a 
short  conversation.  I  don't  remember  our 
exact  words,  but  they  were  substantially 
as  above.  I  know  he  wanted  a  place  for 
bis  teams  to  camp,  and  I  Informed  bim  of  the 
two  places  where  I  had  seen  campers.  Be- 
fore going  to  bed  on  the  night  before,  he 
told  me  to  wake  him  up  about  5  o'clock; 
that  he  wanted  to  get  out  and  get  a  camp 
for  his  teams.  I  woke  him  up  about  5:30 
In  the  morning.  I  knocked  at  his  door  and 
awakened  him.  A  few  minutes  after,  be 
came  downstairs  and  entered  the  office.  It 
was  necessary  for  him  to  come  through  tbe 
office,  coming  down  from  bis  room.  I  did 
have  a  short  conversation  with  him  that 
morning.  He  remained  in  the  office  a  very 
short  time.  He  again  asked  me  about  the 
camping  grounds,  and  the  directions  to  them. 
I  gave  him  tbe  directions  to  the  place  I  had 
Informed  him  about  He  left  saying  he  was 
going  to  look  out  for  a  camping  place.  I 
never  saw  him  after  he  left  the  office.  I 
never  noticed  what  direction  he  went  after 
leaving  the  hotel  office.  The  last  time  I 
saw  bim  was  In  tbe  office,  as  he  was  leav- 
ing, and  it  was  about  ten  or  fifteen  minutes 
before  6  o'clock  In  the  morning.  It  was  day- 
time. I  never  saw  him,  dead  or  alive,  -after 
that  I  cannot  give  a  minute  description  of 
bim.  As  I  remember  bim,  be  was  about 
five  feet  six  or  seven  inches  high,  and  would 
weigh  about  135  or  140  pounds;  had  a  light 
complexion;  bad  on  a  brown  or  dark  salt  of 
clothes,  and  a  black  slouch  hat.  I  don't 
remember  whether  or  not  he  was  clean  shav- 
en, or  the  color  of  bis  eyes.  I  only  saw 
Matthews  the  two  times — first  at  night,  when 
I  rented  him  the  bed.  and  next  In  the  morn- 
ing, after  he  got  up  and  came  down  to  the 
office.  I  saw  him  only  a  short  time  on  each 
of  these  occasions.  The  first  time  I  saw 
bim,  when  be  came  for  the  bed,  be  was 
drinking,  but  he  was  at  himself.  He  could 
get  along  by  himself.  When  he  came  down 
the  next  morning  be  was  sober.  Tbe  hotel 
at  which  I  was  working  the  night  that  Mat- 
thews was  killed  did  keep  a  register.  I  did 
not  ent^  Matthews'  name  It  I  saw  bo 
was  drinking,  and  never  required  him  to 
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regliter.  He  paid  me  cash  tix  bis  bed.  I 
afterwards  inquired  for  his  name,  and  got  it, 
but  neglected  to  place  It  on  the  register.' 

"W.  C.  Prince  was  sexton  of  the  Old  Cem- 
etery, near  vben  the  dead  body  of  Mat- 
thews was  fomid.  On  the  morning  Mat- 
thews was  killed  Prince  saw  one  of  appel- 
lant's trains  pass,  going  north.  Abont  fire 
or  ten  minutes  before  this  train  passed,  be 
(Prince)  saw  two  men  walking  on  the  rail- 
road track,  both  going  north.  He  was  about 
thirty-five  yards  distant  from  tbem,  and  did 
not  know  who  they  were.  They  passed 
along  on  the  track  a  boat  sixty  or  seventy 
yards  apart  Prince  was  then  on  his  way 
to  the  cemetery,  and,  in  a  few  minutes  after 
this  train  passed,  be  saw  several  persons 
gathered  at  the  scene  of  the  acdden^  and 
went  there,  and  saw  the  dead  body. 

"Clyde  Baptist  was  a  section  hand  in  the 
employ  of  appelant,  and  lived  at  Its  section 
house.  This  aectloa  house  was  about  fifty 
feet  west  of  appellant's  track  at  Peach  street, 
whl<A  is  about  one-fourth  of  a  mile  south 
of  where  the  dead  body  of  Matthews  was 
found.  On  the  morning  the  body  was  found, 
he  saw  a  man  walking  up  aK»ellant^s  rail- 
road track,  north.  He  did  not  know  the  man. 
The  man  he  saw  was  about  five  feet  and  six 
Inches  high,  medium  build,  and  wore  a  dark 
suit  of  clothes  and  slonch  hat,  probably  of  a 
brown  color.  Abont  five  mhiutes  after  this 
man  passed  up  the  track,  a  stock  train  of 
appellant  passed,  -going  north,  running  about 
twoity-flve  or  thirty  miles  per  hour.  The 
man  Baptist  saw,  who  had  just  preceded  the 
train  up  the  track,  was  walking  very  brisk 
when  be  passed  the  section  house — a  little 
over  an  ordinary  walk,  and  abont  like  a  busi- 
ness man  woqid  go  to  and  from  bis  bigness. 
This  witness  on  the  same  morning  found  one- 
half  of  a  vest  about  one  mile  from  the  point 
where  the  dead  body  was  found.  This  piece 
of  goods  or  vest  was  of  the  same  quality  of 
goods,  in  the  witness*  Judgment,  as  the 
clothes  the  man  wore  who  passed  the  section 
house,  going  north,  on  the  appellant's  track. 
This  piece  of  a  vest  had  not  been  cut,  but 
torn,  from  the  other  part  of  the  garment. 
Baptist  did  not  know  whether  the  dead  body 
found  was  the  same  man  he  saw  pass  the 
section  house,  or  not  When  Matthews  left 
home,  some  months  before  the  accident  he 
carried  with  him  two  bats — one  a  black,  and 
the  other  a  drab.  He  also  took  with  him  a 
dark-brown  coat  and  vest  and  a  lighter-col- 
ored brown  pair  of  pants.  After  his  death 
the  black  hat  was  returned  to  his  wife,  but 
the  coat  vest  pants,  and  drab  hat  were  not 

"There  were  about  three  miles  of  appel- 
lant's railroad  lying  within  the  corporate 
limits  of  the  city  of  Ft  Worth,  Its  general  di- 
rection being  north  and  south.  Situated  with- 
in the  city  limits,  about  one  mile  and  a  half 
north  of  the  depot  and  on  the  west  side  of 
the  road.  Is  what  Is  known  as  'Old  Cemetery.' 
Tieglnning  near  Peach  street  which  is  about 
one-fourth  of  a  mile  south  of  the  point  where 


the  dead  body  was  found,  and  eoctending 
north  to  tbe  Trinity  river,  about  a  mlle^  the 
railroad  Is  built  upon  an  embankment  voiy- 
ing  in  height  but  a  good  portion  of  it  is  prob- 
ably 15  feet  high.  Just  nortb  and  near  Old 
Cemetery  w^  grounds  that  had  been  used 
for  campm  for  many  yeam.  and  the  stock- 
yards are  at>oat  tliree  miles  north  of  the  dtj. 

"H.  B.  Bemla,  for  defendant  testlfled:  'I 
am  a  locomotlTe  engineer.  Have  been  tor  2A 
years.  I  am  in  the  employ  of  the  G.,  C.  & 
S.  F.  Ry.  Co.,  and  have  been  for  16  years. 
I  know  about  a  man  having  been  run  over 
about  May  8, 1899.  hi  tlie  northern  part  of  Ft 
Worth,  near  the  Old  Cemetery;  that  is,  what 
was  told  to  me  afterwards  was  the  body. 
I  heard  there  was  a  body  run  over.  On  that 
morning  I  iras  rminlng  an  engine  on  a  train. 
We  left  the  Ft  Worth  Station  at  6  o'clock. 
I  know  where  the  Old  C^etery  Is.  in  the  city 
of  Ft  Worth.  I  rememb^  passing  it  that 
morning.  The  railroad  runs  right  close  to  it 
Some  of  the  embanlunents  are  walled  up,  to 
ke^  it  from  sliding  into  the  cemetery.  Tbat 
morning  was  very  foggy.  As  near  as  I  can 
recollect  we  were  making  about  twenty-flve 
miles  an  hour  when  we  passed  the  Old  Ceme- 
tery that  mornhig.  I  did  not  time  myself; 
Just  judging  it— the  q^eed  and  grade,  and 
things  like  that  It  Is  a  down  grade  there 
towards  the  Trinity  river.  After  leaving 
Peach  street  there  are  no  more  snrtaiK  cross- 
ings before  you  get  out  of  town.  An  we 
went  along  by  the  Old  Cemetery,  my  atten- 
tion was  attracted  to  something  on  the  trade. 
It  was  a  dark  object  and,  going  at  that  rate 
of  speed,  it  being  so  vague,  and  all  con- 
sidered,  I  could  not  distinctly  tell  what  it 
was— whether  It  was  a  pile  of  rocks,  or 
what  It  might  be.  I  thought  It  might  be  a 
hog  or  a  d<%,  or  something  like  that  I 
could  not  tell.  It  was  not  a  great  distance 
ahead  of  the  engine;  only  a  short  distance. 
I  would  not  think  It  was  more  than  thirty 
or  fifty  feet;  something  like  that  I  could 
not  tell.  You  could  form  a  pretty  good  id^, 
knowing  the  condition  of  the  weather  and 
the  speed  of  the  train.  I  could  not  say  how 
far  It  might  have  been  ahead.  I  should  say 
a  car  length  in  front  of  the  engine,  which 
is  from  thirty  to  forty  feet  Alrout  twenty- 
five  or  thirty  feet  Is  the  engine's  lengtti.  I 
have  not  the  exact  dimensions.  That  Is  my 
best  judgment  I  know  the  fireman  noticed 
that  object  by  his  asking  the  question,  "What 
is  that?'  that  Is  bow  I  know  he  did.  He 
made  the  exclamation,  "What  Is  that?" — 
is  about  all  I  remember  was  said  between 
me  and  the  fireman  about  the  time  we  went 
over  tbat  object  I  do  not  remember  what 
else  was  said  in  that  conversation.  It  baa 
been  too  long  ago.  Our  first  meeting  point 
was  the  stockyards.  We  had  ordera  that  we 
bad  until  6:15  to  get  to  the  stockyards.  The 
other  train  had  the  right  to  come  out  on  tbe 
main  line  and.come  to  Ft  Worth  against  us 
after  thnt.  They  had  orders  to  wait  until 
6:15  for  us.   We  met  another  train  that 


Digitized  by  Google 


Tex.) 


GULF,  C.  A  8.  F.  BY. 


CO.  V.  MATTHEW& 


103 


morniog  at  the  stockyards.  I  did  not  see 
any  man  tbat  morning  walking  aloiv  the 
track  In  front  of  the  engine,  and  did  not 
strike  any  man  walking  along  la  front  of 
my  engine.  As  we.  went  along  the  track  that 
mwnlng  I  was  watching  the  track  closely. 
When  It  is  ft>ggy.  If  anything.  It  Is  mwe  nec- 
essary to  keep  a  constant  loolnmt  The  head-, 
light  of  my  ei^ine  was  hnrnlng.  In  a  fog 
the  headll^t  of  an  engine  is  of  no  aid  to 
the  engineer.  Th^  idea  Is  that  It  aids  one  In 
a  fog  to  see  the  oiglne.  Going  at  the  rate 
of  speed  we  were  at  the  time  we  hit  the  ob- 
ject on  the  tracic,  I  could  not  have  checked 
my  train  by  the  nse  of  the  appliances  at 
hand  In  time  to  prevent  mnnlng  over  that 
body.' 

"A.  H.  Woodward,  for  defendant,  testified: 
'I  reside  at  Glebunte.  I  am  a  locomotlTe 
engineer.  I  was  a  fireman  before  my  pro- 
motlou  in  1901.  I  remember  the  drcmn stan- 
ces of  a  man  beSng  ran  over  alongside  of  the 
Old  Cemetery,  In  the  nivthem  part  of  Ft 
Worth,  some  time  In  BCay,  1899.  I  was  on 
an  raglne  rannlng  from  Ft  Worth  ttiat  mtmi* 
Ing.  H.  S.  Bemls  was  my  engineer.  I  am 
fiunUlar  with  the  track.  I  know  where  the 
Old  GemettOT  la.  The  oemetwy  borders  on 
the  right  of  way.  My  train  passed  there 
aboot  6  o'clock  In  the  morning.  It  was  very 
foggy*  and.  If  I  remember,  misting  rain  some. 
Aboat  the  time  we  passed  Peach  street  there 
was  a  signal  given  for  the  cnrre— both  bell 
and  whistle.  I  don't  know  just  how  long 
the  bell  continued  to  ring  aa  we  passed  the 
Old  Cemetery,  bnt  some  distance  down  tb% 
road.  The  signal  was  given  somewhere  near 
Peach  street  both  by  bell  and  whistle.  The 
whistle  signal  la  two  long  blasts  and  two 
short  blasts  for  every  road  crossing  or  curve. 
The  fireman  rings  the  belL  I  was  ringing 
the  bell  on  that  morning.  As  we  passed 
along  the  track  by  the  Old  Cmetery  ttiat 
morning,  I  saw  an  object  on  the  track.  As 
we  wen  gtring  down  the  hlQ.  I  was  sitting 
on  the  seat  box  and  looking  ahead;  and  this 
ol^ect  appeared  on  the  track,  and  looked  very 
miosnal  and  uncommon,  and  I  looked  doser 
at  it  I  dont  suppose  I  aem  the  object  over 
sixty,  seventy,  or  eighty  feet  ahead  of  the 
engine.  We  passed  over  It  qnickly,  and,  as 
ire  passed  over  It  I  glanced  over  at  the  en- 
gineer and  says.  "Whet  Is  thatf  He  says, 
*^a^s  what  I  want  to  know."  That  is 
about  all  thwe  was  to  It  Then  was  a  gen- 
eral conversation  to  the  ttofftyards.  The  en- 
gines qioke  up  very  soon,  and  says,  **I  be- 
lieve it  looked  like  a  human  form."  I  says, 
-rrhaf  s  what  it  looks  like  to  me."  ' 

"John  Woods,  a  negro,  had  spent  the  ntgfat 
at  his  mother's,  who  lived  near  the  appel- 
lant's railroad,  and  about  200  yards  north 
of  where  the  dead  body  was  fonnd.  He 
was  walking  down  the  track  southward 
on  the  morning  Matthews  waa  killed,  go- 
ing to  the  dty  of  Ft  WortiL  He  met  a 
freight  train  loaded  with  cattle  on  the  rail- 
road track,  gtAng  north.  He  heard  no  signal 


of  the  awraachlng  train,  (dfher  1^  ringing 
of  the  b^l  or  sounding  of  the  whistle,  and 
the  train  was  within  about  80  or  40  feet 
of  him  when  he  discovered  It  He  saw  and 
heard  It  about  the  same  timoi.  He  at^ied 
aside  to  let  the  train  pass,  but  it  waa  run- 
ning so  fast  and  so  near  to  him  before  he 
discovered  it  that  he  narrowly  escaped  be- 
ing struck  by  it  After  the  train  passed, 
Woods  got  back  on  the  track  and  iwoceeded 
on  towarda  the  dly,  and,  when  about  100 
yards  south  of  the  point  where  tlie  train 
passed  him,  he  discovered  the  body  of  a  dead 
man  lying  on  the  railroad  track.  This  body 
was  badly  manned  and  almost  nude,  near^ 
all  the  dottiing  having  been  torn  from  It  but 
was  warm  what  found,  and  blooU  flowiiv 
from  It  freely. 

"It  was  admitted  on  the  trial  that  the  body 
found  by  John  Woods  and  viewed  by  the 
other  witnesses  waa  that  <tf  Jv  U  Matthews, 
and  that  the  point  where  Matthews  waa 
killed  was  wfthltt  the  corporate  limits  of  the 
city  of  Ft  W<»rth.  The  mwning  Matthews 
waa  killed  there  was  a  vray  Aeaae  fog. 

"By  an  ordinance  of  the  dty  of  Ft  Worth, 
it  waa  made  a  mlsdemeanOT  for  any  persfm  to 
trespass  upon  the  premises  of  anothw  or  cor- 
poration without  hia  or  Its  consent;  and  It 
was  also  made  a  penal  (Aenae,  by  an  ordt 
nance  of  that  dty,  to  run  a  train  anywhere 
within  the  dty  lliuiti  at  a  greater  race  of 
speed  than  six  miles  per  hoar.  Appellant 
had  also  promulgated  a  rule  aa  foBows:  'All 
trains  will  reduce  speed  to  aix  miles  par  hour 
through  the  corpwate  limits  of  *  *  * 
Ft  Worth.'  Indorsed  on  the  time  card  con- 
taining this  rule  waa  the  following:  "For 
the  infwmation  and  govemn^t  of  em- 
pl<^6s  only.  The  company  reserves  the 
right  to  vary  from  it  at  pleasure.'  It  waa 
admitted  that  this  role  waa  In  farce  at  the 
time  of  the  acddent 

"Appellant^s  railroad  track  north  of  Peach 
street  and  alongside  of  the  Old  Cemetery, 
and  where  J.  Ij.  Matthews  was  run  over  by 
appellant^s  train  and  killed,  was  commonly 
and  habitually  used  by  a  gr^t  number  of 
pedestrians  at  the  time  of  the  accident  as  a 
footjiatti,  and  had  been  so  used  for  many 
years  prior  thereto.  This  track  had  been 
used  so  CMiatantly  as  a  footpath,  and  by 
sodi  a  large  numbw  of  people,  and  for  so 
long  a  time,  that  we  conclude  that  appel- 
lanlfs  agents  and  servants  located  at  Ft. 
Worth,  and  those  operating  its  trains  over 
said  track,  had  full  knowledge  of  such  use. 

"M.  B.  Poidell.  for  defendant  testified: 
*I  was  superintendent  of  the  Northern  Divi- 
sion of  the  Bante  FA  in  May,  1800.  My  du- 
ties as  superlnteiHlent  took  me  all  over  the 
line.  I  had  full  charge  of  the  tcaek  north 
of  Ft.  Worth  between  the  station  and  the 
Ft  Worth  Stockyards.  We  were  making 
some  Improvements  along  there  at  that  time. 
I  used  to  go  there  sometimes  two,  three,  and 
four  times  a  week;  sometimes  over  it  sev- 
eral  times.  Was   divisiim  superintendmt 
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three  yean  and  a  half,  and  was  trainmaster 
three  yean  and  a  half  before  that  time. 
There  was  no  footpath  along  that  track. 
Like  any  other  track,  occasionally  saw  peo- 
ple on  it.  We  had  workmen  along  there. 
There  were  few  people  along  there.  I  had 
fnll  control  of  the  track  along  there  by  the 
cemetery.  There  was  no  one — not  even  my- 
self— had  any  authority  to  give  permission 
to  citizens  and  outsiders  to  use  the  tracks 
as  a  highway.  The  general  manager  or  gen- 
eral superintendent  at  Galveston  did  hare 
this  authority.  Colonel  Polk  was  then  gen- 
eral manager,  and  B.  F.  Yoakum  was  gen- 
eral manager  prior  to  Colonel  Folk.  If  any 
authority  had  been  given  to  any  i>eraon  for 
footway  'or  use  of  the  track,  it  would  have 
gone  through  my  bands — through  my  office. 
It  would  have  come  under  my  Jurisdiction. 

"L.  J.  Polk  testified:  T  am  43  years  of 
ag^  residence,  Galveston,  Texas.  My  oc- 
cupation Is  that  of  general  manager  of  the 
Qulf,  Colorado  &  Santa  FA  Railway  Com- 
pany, and  my  residence  and  occupation  were 
the  same  in  May,  1899.  The  company  caused 
notice  to  be  printed  and  posted  at  all  depots, 
warehouses,  and  other  numerous  places  on 
the  company's  property,  and,  as  far  as  prac- 
ticable, the  notice  has  been  kept  posted  ever 
since  that  time.  I  did  not  know  that  the 
portion  of  the  defendant's  track  in  question 
has  been,  and  was  tor  a  long  time  prior  to 
May  8, 1890,  used  by  the  public  tLs  a  footway. 
I  hare  not  been  so  informed.  I  have  no 
personal  knowledge  as  to  what  extent  the 
track  of  the  company  has  been  used  at  Ft. 
Worth.' 

"Appellant  bad  posted  on  the  north  and 
south  euds  and  on  the  sides  of  Its  depot  at 
Ft.  Worth,  in  conspicuous  places,  notices 
warning  the  public  and  positively  forbid- 
ding them  *to  enter,  sit,  stand  or  walk  uiran 
its  railroad  side  tracks,  right  of  way,'  etc. 
This  depot  was  situated  one  mile  and  a  half 
south  of  the  point  where  J.  L.  Matthews  was 
run  over  and  killed.  There  la  slight  evi- 
dence tending  to  show  that  there  may  have 
been  a  notice  at  Peach  street,  which  Is  about 
one-fourth  of  a  mile  south  of  where  the  ac- 
dd^t  occurred,  but  we  think  the  verdict  of 
the  Jury  embraces  a  finding  that  there  was 
none  there;  and  we  find  there  was  no  such 
warning  notice  nearer  than  one  mile  and  a 
half  of  the  point  where  Matthews  was  run 
over  by  the  train.  There  was  no  express 
consent  on  the  part  of  appellant  or  its  agents 
for  pedestrians  to  use  that  portion  of  its 
railroad  track  In  question  as  a  footpath. 
We  also  think  the  verdict  of  the  Jury  em- 
braces a  finding  that,  at  the  time  J.  L.  Mat- 
thews was  struck  by  appellant's  train,  he 
was  walking  along  on  appellant's  railroad 
track,  and  was  not  lying  down  upon  the 
track;  and,  in  deference  to  the  verdict,  we 
so  And. 

"Appellant  offered,  by  L.  J.  Folk,  Its  gen- 
eral manager,  to  prove  that  appellant  bad 
never  consented  to  the  use  by  the  public  or 


any  person  or  persons;  except  on  biulness  of 

the  company,  of  the  appellant's  right  of 
way,  depot  grounds,  or  reservation  as  a 
pathway.  Appellees'  counsel  objected  to  the 
Introduction  of  this  testimony  on  the  ground 
'that  it  stated  an  opinion  and  condnston  of 
the  witness,  and  Involved  not  only  a  ques- 
tion of  fact,  but  a  question  of  law  as  well, 
and  that  it  Invaded  the  province  of  the  Jury; 
being  a  statement  of  the  very  question 
which  the  jury  was  to  decide.*  The  objec- 
tion was  sustained,  and  the  testimony  ex- 
cluded. 

"When  the  dead  body  of  Matthews  was 
discovered,  it  was  almost  nude;  nearly  all 
the  clothing  having  been  torn  from  it  The 
witness  Prince,  in  testifying,  did  not  describe 
the  size,  form,  or  clothing  of  either  of  the 
men  he  saw  going  north  on  appellant's  rail- 
road track  Just  a  few  minutes  before  the 
train  passed  and  Matthews*  dead  body  was 
found.  Nor  did  he  or  any  other  witness  de- 
scribe what  there  was  of  clothing  on  Mat- 
thews' body.  The  trial  court  jtermltted  the 
witness  Prince  to  testify,  over  appellant's  ob- 
jection, that  such  testimony  was  'an  opinion 
and  conclusion  of  the  witness  on  a  matter 
that  was  for  the  Jury,  and  that  it  was  incom- 
petent, irrelevant,  and  immaterial,  as  fol- 
lows: 'I  have  not  undertaken  to  say  that  I 
believed  that  one  of  the  men  walking  on  the 
track  was  the  man  that  was  killed.  It  is  my 
opinion  that  such  is  a  fact  from  the  resem- 
bhince  of  the  dead  man,  in  form  and  clothes, 
to  the  second  man  I  saw  going  along  the 
track.' 

"Upon  the  isaue  of  contributory  negligence 
the  court  chai^d  the  Jury  as  follows:  'You 
are  further  instructed  that  if  you  find  and 
believe  from  the  evidence  that  J.  L.  Mat- 
thews was  walking  along  the  defendant's 
track,  and  was  struck  and  killed  by  said 
train;  but  If  you  further  believe  from  tlie 
evidence  that  In  going  upon  said  track  to 
walk  along  same  at  the  time  and  under  the 
circumstances  he  did,  if  you  find  he  was  so 
walking,  said  Matthews  was  guilty  of  negli- 
gence, as  this  term  has  been  defined  to  you; 
or  if  you  believe  that  said  Matthews  was  at 
the  time  In  a  state  of  Intoxication,  and  that 
such  state  of  Intoxication  placed  him  in  such 
a  condition  that  he  was  unable  and  failed  to 
exercise  ordinary  care  for  bis  own  safety,  as 
ordinary  care  has  been  heretofore  defined  to 
you,  and  that  by  reason  of  such  condition 
he  was  struck  and  killed  by  said  train,  if  you 
find  he  was  so  struck  and  killed;  or  if  you 
believe  from  the  evidence  that  said  Mat- 
thews could,  by  the  exercise  of  ordinary  care, 
have  seen  or  heard  said  train  in  time  to  have 
gotten  out  of  the  way  of  It  and  avoided  in- 
Jury;  and  if  you  further  believe  from  the  ev- 
idence that  he  failed  to  look  and  listen,  or  to 
do  either,  for  an  approaching  train,  and  that 
in  such  failure,  if  you  find  he  did  so  fail, 
you  find  and  believe  said  Matthews  was 
guilty  of  negligence,  as  this  term  has  hereto- 
fore been  defined  and  e^lalned  to  you;  and 
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yon  further  believe  tliat  said  negligence.  If 
any,  proximately  contributed  to  his  death; 
or  if  yon  believe  from  the  evidence  that 
there  waa  sufficient  space  for  said  Matthews 
to  have  walked  along  the  embankment  of 
defendant's  roadbed,  outside  of  the  railway 
tracks,  without  danger  of  being  struck  by  a 
passing  train;  and  If  you  further  believe 
from  tbe  evidence  that  when  he  was  struck 
by  said  train.  If  you  find  be  was  struck  by 
said  train,  he  was  walking  between  tbe  rails 
on  defendant's  roadbed;  and  If  you  further 
find  and  believe  that  in  walking  between  said 
rails.  If  you  find  he  was  so  walking,  said 
Matthews  was  gull^  of  n^llgence,  as  this 
term  has  been  defined  to  yon — then.  In  either 
of  the  events  mentioned  In  this  paragraph, 
you  will  find  for  the  defendant,  although  you 
may  t>elleve  that  the  defendant  was  negli- 
gent in  any  or  all  of  the  particulars  submit- 
ted to  you  by  the  court.' 

"Question  1.  Did  the  trial  court  err  in  sub- 
mitting to  tlie  jury  tbe  question  whether  or 
not  the  deceased,  J.  L.  Matthews,  was  guilty 
of  contributory  negligence  In  being  upon  ap- 
pellant's railroad  track  at  the  time  and  place 
of  the  Injury?  In  other  words,  under  the 
facts  stated,  was  the  said.  Matthews  guilty 
of  contributory  negligence,  ae  a  matter  ot 
law,  in  being  upon  appellant's  railroad  track 
at  the  time  and  place  when  ran  over  and 
killed  and  sbould  tbe  jury  have  been  Instruct- 
ed to  return  a  verdict  In  favor  of  defendant? 

"(Question  2.  Under  the  facta  and  evidence 
stated,  was  tbe  said  J.  L.  Matthews,  at  the 
time  be  was  run  over,  a  licensee  upon  appel- 
lant's mllrond  track? 

"Question  S.  Did  the  court  err  in  permit- 
ting the  witness  Prince,  over  appellant's  ob- 
jections, to  testify:  'I  have  not  undertaken 
to  say  that  I  believed  that  one  of  the  men  I 
saw  walking  on  the  track  was  the  man  that 
was  killed.  It  la  my  opinion  that  sudi  is  a 
fact  from  the  resemblance  of  the  dead  man, 
in  form  and  clothes,  to  the  second  man  I  saw 
going  along  the  track  T 

"Question  4.  Did  the  trial  court  err  In 
excluding  the  testimony  of  appellant's  gen- 
eral noanager,  L.  J.  Polk,  that  appellant  had 
never  consented  to  the  use  by  tbe  public  or 
any  person  or  persons,  except  on  business  of 
the  company,  of  appellant's  right  of  way, 
track,  depot  gronnds,  or  reservation  as  a 
pathway?" 

We  answer  the  first  question,  that  the 
facts  do  not  show  that,  as  a  matter  of  law, 
Matthews  was  guilty  of  contributory  negli- 
gence in  walking  upon  the  defendant's  road- 
bed. Therefore  the  trial  court  did  nOt  err  in 
submitting  that  Issue  to  the  jury. 

To  the  second  question,  we  reply,  under 
tbe  facta  found  by  the  Court  of  Civil  Ap- 
peals, the  Jury  might  have  concluded  that 
Matthews  was  a  licensee,  as  defined  by  the 
dedslotts'of  this  conrt.  Washington  v.  Rail- 
road Co.,  90  Tex.  314,  88  S.  W.  704;  Lee  v. 
I.  ft  G.  N.  Ry.  Co.,  89  Tex.  583,  36  S.  W.  63; 
Railroad  Co.  t.  Watkins,  88  Tex.  20^  20  S. 


W.  232;  Railroad  Co.  v.  Crosnoe,  72  Tex.  79, 
10  S.  W.  342.  It  Is  well  settled  by  tbe  deci- 
sions of  this  court  and  by  the  decisions  of 
courts  of  other  states  that  If  a  portion  of  the 
roadbed  of  a  railroad  company  has  been  com- 
monly and  habitually  used  for  a  long  time 
by  the  public  as  a  footpath,  with  the  knowl- 
edge and  acquiescence  or  by  the  permission 
of  the  company,  it  is  considered  as  having 
licensed  the  public  to  use  such  portion  of  Its 
i*oadbed  for  that  purpose.  Tbe  evidence  in 
this  case  would  justify  a  jury  In  finding  that^ 
the  railroad  company  had  knowingly  permit- 
ted the  public  to  use  its  roadbed  at  the  place 
of  tbe  accident  for  a  number  of  years,  and, 
under  such  facta,  Matthews  would  be  consid- 
ered as  a  licensee;  that  Is,  be  would  not  he 
held  to  be  a  trespasser  in  tbe  sense  that  his 
act  of  walking  upon  the  roadbed  would  per 
se  constitute  negligence  that  would  defeat  a 
recovery  tor  his  death  by  his  wife  and  chil- 
dren. 

We  answer  the  third  and  fourth  Questions 
In  the  negative. 


HOUSTON  ICE  &  RREWING  CO.  v. 
KEENAN. 

(Supreme  Court  of  Texas.    May  25,  1005.) 

Leases— pROvisions— Sals  of  Liquob  — Lo- 
cal Option— Effect. 

Tfaougb  a  lease  provided  that  tbe  premises 
should  be  used  for  the  saloon  business,  tbe  con- 
tract was  not  rendered  illegal,  nor  the  lessee 
absolved,  by  the  adoption  of  local  option  in  the 
county. 

Catlfied  Questions  from  Court  of  ClvU 
Appeals  of  Fifth  Supreme  Judicial  District 

Action  by  B.  A.  Keenan  against  tbe  Hous- 
ton Ice  &  Brewing  Company.  From  a  judg- 
ment In  favor  of  plaintlfiF,  defendant  appeal- 
ed to  the  Court  of  Civil  Appeals,  whicb  af- 
firmed the  judgment,  and  on  motion  for  re- 
hearing certifies  questions. 

The  following  Is  the  opinion  of  tbe  Court 
of  Civil  Appeals  (Talbot,  J.): 

"On  the  0th  day  of  June,  1902,  appellee,  by 
written  contract,  leased  to  appellant  a  cer^ 
tain  building  In  Waxahacble,  Ellis  county, 
Tex.,  for  tbe  term  of  three  years,  to  begin 
June  1,  1003.  Appellant  agreed  to  pay  as 
rent,  for  the  use  of  said  building,  tbe  sum 
of  $2,100.  in  quarterly  Installments  of  $175 
each.  It  was  stipulated  in  the  lease  'that 
said  premises  shall  be  used  for  the  saloon 
bnslness.'  After  the  execution  and  delivery 
of  the  lease,  and  before  the  term  th^eof 
began,  an  election  was  ordered  by  the  com- 
missioner's court  of  Ellis  county,  under  what 
Is  known  as  our  'Local  Option  Statute,'  and 
held  throughout  the  f»)unty,  to  determine 
whether  or  not  the  sale  of  Intoxicating  liq- 
uors should  be  prohibited  In  that  couiity. 
The  election  resulted  in  fnvor  of  prohibition, 
and  local  option  became  effective  In  said 
county  on  October  11, 1002.  Appellant  claim- 
ed that  tbe  stipulation  in  the  lease,  that 
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the  demised  premllfcs  shotild  be  used  for 
tbe  Baloon  biuinesH,  constltnted  an  express 
covenant  that  aald  premlaes  sbonld  be  used 
toe  no  other  pnrpose,  and  that,  InaeiDnch  as 
Buch  use  became  illegal  by  the  adoption  of 
local  option  In  Ellis  county,  It  was  absolved 
from  liability  for  the  agreed  rent  Taking 
tills  view  of  the  matter,  appellant  notified 
appellee  that  It  could  not  carry  out  the 
asr>^ment,  refused  to  occupy  the  leased 
building,  or  to  pay  the  rent  Appellee  in- 
sisted on  the  validity  of  the  lease  contract, 
tendered  the  building,  an^  demanded  pay- 
ment of  the  rent  In  accordance  with  the 
terms  of  the  contract,  which  being  refused, 
this  suit  was  brou^t  to  recover  the  first 
installment  thereof.  Judgm^t  having  been 
rendered  for  appellee,  appellant  appeals. 

'fWe  think  it  must  be  conceded  that  the 
stipulation  in  the  lease,  that  tbe  premises 
should  be  used  for  the  saloon  business, 
amounted  to  a  covenant  on  the  part  of  ap- 
pellant to  nse  them  for  no  other  purpose. 
The  particular  nse  to  which  the  building  was 
to  be  pnt  having  been  specified,  a  restriction 
against  other  nses  will  be  implied,  and  the 
lease  need  not  contain  an  express  covenant 
Imposing  such  restriction.  In  such  case  the 
lessor  may  Invoke  the  preventive  powers  of  a 
court  of  equity  to  restrain  the  leasee  from 
making  any  use  of  the  premises  inconsistent 
with  the  terms  of  the  contract  DeForest 
V.  Byrne,  1  Hilt  (N.  T.)  43;  Am.  ft  Eng. 
Ency.  Law,  vol,  18,  p.  633.  title  'Leases,' 
Bubtit  'Express  Restriction  upon  the  Use'; 
Taylor  on  Landlord  and  Tenant,  vol.  1,  p. 
4Q4;  Spalding  Hotti  Co.  T.  Emerson  (Minn.) 
72  N.  W.  119. 

"Having  restricted  the  nse  of  the  build- 
ing to  the  'saloon  business'  or  sale  of  Intox- 
icating liquors,  the  question  is  presented: 
Was  the  lease  contract  terminated,  and  ap- 
pellant absolved  from  liability  for  the  rents 
therein  agreed  to  be  paid,  by  reason  of  the 
adoption  of  local  option  In  Ellis  county?  In 
so  far  aB  we  are  advised,  this  question  has 
not  been  passed  upon  by  any  of  the  courts 
of  this  state.  The  general  rule  has  been 
broadly  stated  to  be  that,  where  the  per- 
formance becomes  impossible  subsequent  to 
the  making  of  the  contract,  the  promls<»-  Is 
not  thweby  discharged.  But  to  this  general 
rule  there  Is  a  well-established  exception, 
viz.,  that  where  the  performance  becomes 
impossible  by  a  change  In  the  law,  the 
promisor  is  discharged.  The  facts,  however, 
In  our  opinion,  do  not  bring  the  case  at  bar 
within  the  exception.  Nor  does  it  become 
necessary  to  apply  tbe  general  rule  stated 
In  all  its  rigor  to  Justify  the  conclusion  we 
have  reached.  For  the  purposes  of  this  case 
it  may  be  asserted  that,  when  a  party  vol- 
untarily undertakes,  and  by  contract  binds 
himself,  to  do  an  act  or  thing,  without  qual- 
ification, and  performance  thereof  bec(Hnes 
Impossible  by  some  contingency  which  sliould 
have  been  anticipated  and  provided  against 
in  the  contcaet,  tbe  nonpecCormonce  will  not 


r  be  excused.   In  such  case  tbe  party's  fail- 
'  ure  to  exempt  himself  from  respondblHty  In 
.  the  event  of  tbe  happening  of  the  contin- 
I  gency  will  be  attribotaUe  to  his  own  folly, 
I  and  he  will  be  held  to  make  good  his  con- 
tract  Applying  ttiese  latter  principles,  we 
;  think  that  the  prohibition  of  the  sale  of  In- 
I  toxicatfng  liquors  In  Ellis  county  under  onr 
local  option  statute  furnishes  appellant  no 
legal  excuse  for  its  failure  to  pay  the  rent 
sought  to  be  recovered  in  ttiis  action.  The 
stipulated  use  to  which  the  demised  prem- 
ises were  to  be  put  was  entirely  legal  when 
'  the  lease  contract  was  executed.   That  sach 
use  might  become  Illegal  was  a  probablll^ 
well  known  to  appellant  at  that  time.  Tbe 
I  statute  authorizing,  and  under  which  the 
{  sale  of  intoxicating  liquors  was  prohibited 
'  In  Ellis  county,  had  been  enacted  and  was 
I  an  existing  law  at  the  time  the  lease  was 
made.   It  was  only  necessary  for  tbe  pe<vle 
to  pursue  the  course  pointed  out  by  its  pro- 
;  visions  in  order  to  put  the  law  In  operation 
in  that  connty  and  avail  themselves  of  its 
benefits.  This  event  appellant  must  have 
known  was  likely  to  occur,  and  that,  if  it 
did,  the  performance  of  the  stipulation  In 
,  the  lease  nnder  discussion  would  be  prohlb- 
i  Ited. 

"Appellee  had  no  inta«st  in  the  business 
to  be  conducted  in  the  leased  building,  and 
i  appellant  knew  that  by  a  vote  of  the  pet^Ie 
I  under  the  existing  statute  referred  to,  the 
'saloon  business,'  which  Included  the  sale 
;  of  intoxicating  liquors,  might  be  prohibited 
j  J>efore  tbe  beginning  of  the  lease  term.  This 
I  was  a  probable  contingency  which  an  or- 
'  dinarily  prudent  man  should  have  foreseen 
and  provided  for  In  his  contract  and,  hav- 
i  lug  failed  to  so  do,  be  took  the  risk  upon 
himself,  and  must  abide  the  consequences. 
'  In  die  Bngllsh  case  of  Newby  v.  Sharpe,  8 
I  Cb.  Div.  89,  the  defendant  let  the  basement 
I  of  a  store  to  the  plaintiff,  'with  full  and  un- 
j  disturbed  rlgtit  and  liberty  to  store  cartridges 
I  therein,  and  covenanted  to  keep  the  prem- 
1  Ises  In  proper  repair  and  condition  so  aa  to 
I  be  arallable  for  stulng  cartridges,  and  also 
i  covenanted  tor  qnlet  enjoyment'  Plaintiff 
!  took  possession  of  the  demised  premises,  and 
:  stored  cartridges  to  them.   Other  parts  oi 
j  tbe  store  were  at  that  time  let  to  other  per- 
I  sons  for  storing  gunpowder.    Soon  after- 
wards the  explosive  act  1876,  passed,  mak- 
ing it  Illegal  to  store  cartridges  and  gun- 
powder In  the  same  building,  and  prescrib- 
ing heavy  penalties  for  a  violation  thereof. 
Upon  the  passage  of  this  act  the  defendant, 
lessor,  removed  tbe  cartridges  which  had 
been  placed  In  the  store  to  another  bond- 
ing, and  notified  plaintiff  that  in  order  to 
protect  himself  from  liability  he  would  be 
compelled  to  notify  the  authraltleB  if  be, 
{  plaintiff,  stored  other  cartridges  in  the  leased 
I  premises.   This  course  was  pursued  by  de- 
I  fendant  solely  to  avoid  subjecting  himself 
i  to  the  penalties  of  said  act.  and  all  times 
i  stated  to  plaintiff  that  the  rented  premises 
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were  at  his  disposal.  Plaintiff,  tlie  lessee, 
bowerer.  claimed  an  eviction,  and  saed  to 
rettnln  defendant  from  obstructing  tbe  stor- 
11%  <tf  Us  cartridges,  and  for  damages.  It 
was  lield  tbat  plaintiff  conid  not  recover,  and 
that  jodgment  most  be  «itered  for  defend- 
ant, the  court,  among  oQier  things,  making 
tbs  following  obswation:  'At  the  time  when 
tbe  lease  was  granted,  both  parties  were 
aware  tbat  there  was  pending  In  Parliament 
a  UU  to  make  farther  regalations  as  to  the 
storinK  of  explosive  substances,  and.  If  plain* 
tiff  Intended  to  be  guarantied  hy  def  »idant 
against  any  effect  which  such  regulations 
ndght  have  on  his  use  of  the  demised  prop- 
erty, he  ought  to  have  Insisted  i^on  having 
stipulations  fw  tbat  purpose  Inserted  In  the 
lease.  He  did  not  do  so,  but  chose  to  take 
the  rlA.'  We  tiilnk  it  Is  manifest  from  the 
opinion  in  the  above  case  that  the  pendency 
of  the  bill  In  f^rllament;  and  the  knowledge 
(tf  that  fact  by  tiie  'plaintiff*  when  he  pro- 
cured a  lease  of  the  premises,  ezerdsed  cm- 
trolllDg  Influence  with  the  court  In  the  con- 
clusion macfaed.  The  facts  In  tlie  case  at 
bar  present  stronger  reasons  for  the  eur 
forcement  of  the  oontract  sued  on  than  those 
In  the  caae  tram  whicb  llie  above  quotation 
is  madet  Here  the  law  by  which  the  Intend- 
ed use  of  the  rented  isoperty  was  pndilbit- 
ed  bad  been  actually  passed  by  the  Lei^sla- 
tuie,  was  a  valid  and  subsisting  statute, 
and  such  statute  and  the  action  taken  under 
1^  resulting  in  the  pn^bttifm  of  aw^Uanrs 
boaineBs  in  Elite  county,  were  presumably 
In  contemplaticm  of  the  parties  when  the 
lease  in  questloa  was  made. 

**In  addition  to  the  case  ot  Newhy  t. 
Sharpe,  supra,  the  following  cases  may  be 
dted  as  instructive,  If  not  directly  In  point 
Bosenbanm  v.  U.  8.  Credit  System  Co.,  M 
N.  J.  Law.  84.  44  AtL  966;  Dewey  v.  Alpena 
School  Dist.  43  Mich.  4S0,  S  N.  W.  646,  88 
Am.  lUp.  206;  Tweedle  Trading  Co.  v.  Jas. 
P.  McDonald  Co.  (D.  O  114  Fed.  986;  Mose- 
ty  Bakw,  2  Sneed  Clenn.)  Sffit;  Bryan  v. 
{^urgin.  5  Sneed  (Tenn.)  681. 

"AKMUanrs  privosittoii  that  the  perform- 
ance of  a  contract  is  excused  by  a  super- 
vening ImpossiUllty  caused  by  the  operation 
of  a  change  In  tiie  law  is  cwrect,  but  it  Is 
believed  there  has  been  no  such  change  In 
like  law  since  the  lease  In  question  was  ex- 
eented  as  would  authorize  the  application 
of  that  principle  In  this  case.  We  see  no 
valid  reason  for  not  applying  In  this  case 
the  fmidamental  maxim  that,  'As  a  part; 
binds  himself,  so  shall  he  be  bound.* 

"Believing  that  the  proper  judgment  was 
raidered  In  the  court  below,  the  same  te 
afllrmed.** 

Baker,  Botts,  Parker  &  Garwood  and  J. 
Ll  Gammmi,  for  appellant  G.  0.  Groce,  for 
qtpellee; 

BROWN,  3.  This  Is  a  certified  question 
from  the  Court  of  Civil  Appeals  of  the  Fifth 


Supreme  Judicial  I^trlct  The  statement 
and  questions  are  as  follows : 

"The  Judgment  of  the  court  below  In  the 
above-entitled  cause  was  affirmed  on  a  tor- 
raer  day  of  the  present  term  of  this  court 
but  Qpon  further  otmsideraUon  of  the  case 
on  appellant^B  motim  for  a  rehearing,  we 
deem  It  advisable  to  present  to  the  Supreme 
Court  of  the  state  of  Texas,  for  adjudlcatttm, 
the  following  issues  of  law  arishog  upon  the 
appeal: 

"Statement 
"On  the  Wh  day  of  June,  1902,  appellee,  by 
written  contract  leased  to  appellant  who 
was  engaged  In  the  manufacture  of  Ice,  and 
sale  of  Ice  and  beer  and  intoxicating  liquors, 
a  certain  building  In  Waxahachle,  Ellis  coun- 
ty, Tex.,  for  the  term  of  tliree  years,  to  be- 
gin June  1, 1903.  Appellant  agreed  to  pay  as 
rent  for  the  use  of  said  building  the  sum 
of  $2,100,  In  quarterly  Inatallmente  of  $in 
each.  Said  contract  is  as  follows: 

"The  State  of  T^as,  Conniy  of  Bills. 

**  This  lease,  made  this  the  day  of 

 ,  189-,  between  R.  A  Eeenan,  of  the 

first  part  and  H.  Hamilton,  Frest  Houston 
Ice  &  Brewing  Co.,  of  the  second  part,  wit- 
nesseth :  That  said  party  of  the  first  part. 
In  consideration  of  the  rents  and  covenants 
hereinafter  contained,  and  by  said  party  of  the 
second  part  and  their  assigns  to  be  paid  and 
performed,  do  hereby  grant  demise  and  lease 
to  the  said  party  of  the  second  part,  their 
executors,  administrators  and  assigns,  the 
following  described  premises:  Brick  build- 
ing In  the  rear  of  Waxahachle  National  Bank 
on  the  East  side  ot  Franklin  Street,  Waxa- 
hachle, Texas. 

*■  'The  present  lease  to  Jake  Cohen  In  build- 
ing Is  assigned  to  Houston  Ice  &  Brewing 
Company,  imexplred  term  of  which  is  14 
months  from  April  1st  1902. 

"  To  hare  and  to  hold  the  same,  with  the 
appurtenances,  unto  the  said  party  of  the 
second  part  their  executors,  administrators 
and  assigns  from  June  let  1903,  for  and 
during  the  full  term  of  three  years  next  en- 
suing, and  fully  to  be  completed  and  ended 
by  June  1st  1906,  they,  the  said  lessees  hold- 
ing and  paying  therefor  during  said  term  the 
sum  of  Twenty  One  Hundred  Dollars,  to  be 
paid  in  the  following  manner,  to  wit:  One 
Hundred  and  Seventy  rive  Dollars  quarterly. 

"  'Provided,  however,  that  If  said  rent  or 
any  part  thereof,  shall  remain  unpaid  for  10 
days  after  It  shall  become  due,  and  without 
demand  made  therefor;  or  If  said  lessees 
shall  assign  this  lease  or  under  let  said  leas- 
ed premises  or  any  part  thereof,  or  if  the 
said  lessees'  Interest  shall  be  sold  under  ex- 
ecution or  other  legal  process  without  the 
written  consent  of  said  lessor,  his  heirs  or 
assigns,  first  had,  then  and  In  that  event  and 
at  the  option  of  the  owner  of  the  premises  de- 
scribed above,  the  whole  amount  remaining 
uu^iaid  under  this  lease  shall  at  once  become 
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due  and  payable,  and  It  shall  be  lawful  for 
said  lessor,  or  his  agents,  heirs  or  assigns 
without  notice  or  demaod,  to  re-enter  said 
premises  and  bare  the  same  again,  repossess 
and  enjoy,  as  in  his  first  and  former  estate, 
and  thereupon  this  lease  and  everything 
therein  contained  on  the  said  lessor's  behalf 
to  be  done  and  performed,  shall  cease,  de- 
termine and  be  utterly  void. 

"  'And  said  lessees  for  their  executors,  ad- 
ministrators and  assigns  covenant  and  agree 
with  the  said  lessor,  hfs  heirs  and  uslgus 
as  follows:  That  is  to  say — that  said  lea- 
sees will  pay  said  rents  in  the  manner  afore- 
said, that  they  will  not  do  or  suffer  any 
waste  therein,  that  they  will  not  assign  this 
lease  or  under  let  said  premises  or  any  part 
thereof,  without  the  written  consent  of  said 
lessor,  or  his  agents,  and  at  tbe  end  of  said 
term,  they  will  deliver  up  said  premises  In 
as'good  order  and  condition  as  they  are  now, 
or  may  be  put  by  said  lessor,  reasonable  use 
and  ordinary  wear  and  tear  thereof  excepted, 
and  they  will  not  use  any  gasoline  or  coal 
oil  stoves  In  said  leased  premises,  and  fur- 
ther for  the  said  rents  to  be  paid  by  said  les- 
sees and  assigns,  a  lien  Is  hereby  reserved 
upon  the  property  hereby  leased,  the  Interest 
of  said  leesee  and  assigns  in  the  same,  and 
the  property  of  said  lessee  upon  said  prem- 
ises, in  favor  of  said  lessor,  his  heirs  and  as* 
signs,  prior  and  preferable  to  any  and  all 
other  liens  thereupon  whatsoever.  It  Is 
i^reed  and  understood  that  this  contract  pro- 
vides for  ten  per  cent  of  amount  Involved 
as  attorney's  fees  in  case  the  same  Is  collect- 
ed by  suit  and  lessee  agrees  that  same  ahall 
be  entered  as  part  of  judgment 

"  'The  said  lessees  herein  waive  all  notices 
which  by  law  are  required  to  be  served  up- 
on *  in  the  event  any  suit  of  eject- 
ment or  forcible  detainer  be  brought  All 
repairs  upon  said  property  herein  leased  dur- 
ing the  time  that  the  same  may  be  leased, 
shall  be  at  the  expense  of  said  lessees,  for 
damages  done  by  said  lessees,  to  any  part  of 
said  leased  premises,  and  no  alteration  shall 
be  made  to  said  premises  without  the  con- 
sent of  said  lessor  or  his  agents,  and  said  les- 
sor for  his  heirs,  executors,  administrators 
and  assigns  covenant  and  agree  with  said 
lessees,  Uielr  executors  and  administrators, 
that  said  lessees  paying  the  rents,  and  ob- 
serving and  lieepfng  the  covenants  of  this 
lease  on  their  part  to  be  kept  shall  lawfully, 
peaceably  and  quietly  hold,  occupy  and  en- 
joy said  premises  during  said  term,  without 
any  let,  hindrance,  ejection  or  molestation  by 
said  lessor  or  his  heirs,  agents  or  any  person 
or  persons  lawfully  claiming  under  this  con- 
tract. 

"  'And  it  is  agreed  that  said  premises  shall 
be  used  for  the  saloon  business, 

"  *In  witness  whereof,  said  parties  have 
hereto  set  their  hands  on  tbe  day  and  year 
first  above  written, 

"•Witness:       R.  A-  Keenan. 

"  'Houston  Ice  ft  Brewing  Co.* 


"At  the  time  of  the  making  of  tbe  forego- 
ing lease,  appellant  took  an  assignment  from 
appellee  of  his  rights  as  landlord  of  an  un- 
expired lease  which  had  been  granted  to  one 
Jake  Cohen,  the  unexpired  term  of  which 
was  at  that  time  14  months  from  April  1, 
1902.  After  tbe  execution  and  delivery  of 
tbe  lease,  and  before  the  term  thereof  began, 
an  election  was  ordered  by  the  c<»nmi8sion- 
er'e  court  of  Bills  county,  under  what  Is 
known  as  our  'Local  Option  Statute,'  and 
held  throughout  the  county,  to  determine 
whether  or  not  the  sale  of  intoxicating  liq- 
uors should  be  prohibited  in  that  county. 
The  election  resulted  in  favor  of  prohibition, 
and  local  option  became  effective  in  said 
county  on  October  11,  1902,  and  has  continu- 
ously remained  ta  force  since  that  date.  Ap> 
pellant  claimed  that  the  stipulation  in  the 
lease  that  the  demised  premises  should  be 
used  for 'the  saloon  business  constituted  an 
express  covenant  that  said  premises  should 
be  used  for  no  othw  purpose;  that  such  use 
became  Illegal  by  the  adoption  of  local  op* 
tion  in  Ellis  county,  and  by  reason  thereof 
it  was  absolved  from  liability  for  the  agreed 
rent  Taking  this  view  of  tbe  matter,  appel- 
lant notified  appellee  that  it  could  not  carry 
out  the  agreement,  and  refused  to  occupy  the 
leased  buildiiv.  Appellee  Insisted  on  the 
validity  ot  the  lease  contract  at  all  times 
recognized  defendant's  rights  thereunder,  and 
tendered  tbe  building  to  appellant  at  the  be- 
ginning of  tbe  lease  term,  and  demanded  pay- 
ment of  the  rent  in  accordance  with  the 
terms  of  the  contract  Appellant  refused  to 
receive  the  bnlldlng  or  to  pay  the  rent,  and 
this  suit  was  brought  to  recover  the  first  in- 
stallment thereof.  A  jury  being  waived,  tbe 
trial  court  filed  conclusions  6t  fact,  and 
found,  among  other  things,  in  effect,  that  tbe 
lease  to  Jake  Cohen  of  the  building  in  quea* 
tlon  .was  In  writing,  was  dated  June  1,  1900, 
and  was  for  a  term  of  three  years,  beginning 
on  that  date ;  that  said  Cohen's  lease  prorld- 
ed  that  said  premises  shall  be  used  for  mer- 
'cantlle  and  no  other  purpose';  that  It  far- 
ther provided  as  follows:  'It  Is  also  agreed 
In  the  event  of  prohibition  being  carried  in 
this  town  Jake  Cohen  Is  permitted  to  cancel 
this  lease.'  These  conclusions  of  fact  found 
by  the  court  are  not  attadced.  Jndgmrat 
having  been  rendwed  tor  appellee,  appellant 
appeals. 

"Question  1,  Did  the  stipulation  in  the 
lease  contract  'that  said  premises  shall  be 
used  for  the  saloon  business,*  constitute  a 
covenant  on  the  part  of  appellant  that  It 
would  use  the  land  and  premises  for  that 
particular  purpose,  and  operate  as  an  im- 
plied restriction  against  other  uses? 

"Question  Z  Was  the  lease  contract  ren- 
dered Illegal,  and  appellant  absolved  from 
liability  for  the  rents  therein  agreed  to  be 
paid,  by  reason  of  the  adoption  of  local  op- 
tion In  Ellis  county,  subsequent  to  the  execa- 
tlon  of  said  contract  prohibiting  the  sale  ot 
intoxicating  liquors  in  said  county  ]** 
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To  both  qaesUona  ive  answer:  AaBumlng 
tbat  the  stipnlatlon  referred  to  In  the  firat 
qneetion  "constltntea  a  covenant;'*  neverthe- 
lesi  the  contract  of  lease  was  not  "rendored 
lllegaJ,"  nor  was  appellant  abaolTed  from  lia- 
bility tor  rents,  "by  tbe  adoption  of  local 
<^tion  in  Ellis  county." 

The  opinion  of  the  Court  of  CItII  Appeals 
clearly  states  reasons  which  are  satisfac- 
tory to  this  court,  and  that  (pinion  is  adopt- 
ed  and  directed  to  be  pobUiOied  with  these 
answers. 


TEXAS  A  N.  O.  RT.  00.  T.  HcDONALD. 

{Sapreme  Coort  of  Texas.   June  2S,  1905.) 

1.  Railroads— NsaLiOBNCE  —  Pebsonal  Ih- 
JUBIES  TO  Person  on  Track— Contbibu- 

TOKT  XeOLIOENCE. 

The  act  of  Bitting  on  a  railroad  track  over 
vhlch  cars  are  expected  to  pass  ia  a  negJisent 
ooe,  which  precludes  one  guilty  of  it,  when  hurt, 
from  complaining  of  mere  negligence  on  the 
part  of  those  operating  tbe  cars  in  failing  to  dis- 
cover his  presence  and  avoid  injuring  blm. 

[Ed.  Note. — For  cases  in  point,  see  vol.  41, 
Cent  Dig.  Railroads,  {|  885,  12S6,  1287.1 

2.  Same — Evidence. 

Where  defendant  railroad  was  delivering 
cars,  to  be  anloaded  by  the  consignee's  men, 
and  was  permitting  all  uses  of  tbe  cars  and  of 
the  track  and  right  of  way  proper  in  carrying 
on  the  work,  it  was  under  no  obligation  to  plain- 
tilf.  one  of  the  men,  while  not  so  engaged,  which 
ft  did  not  owe  to  the  public  generally,  who  might 
be  about  tbe  tra<^  and  cars. 

Error  to  Court  of  CItII  Appeals  of  First 
Supreme  Judicial  District 

Action  by  Ed.  McDonald  against  the  Tex- 
as &  New  Orleans  Railway  Company.  Judg- 
ment for  plalntifl,  and  defendant  brings  er> 
roT.  Reversed. 

For  former  opinion,  see  85  8.  W.  493. 

Baker,  Botts,  Parker  &  Garwood.  Andrews, 
Ball  &  Streetraan,  and  O.  L.  Carter,  for  plaln- 
tUf  In  error.  Jno.  W.  Parker  and  R.  R. 
Haslewood,  for  defendant  In  error. 

WIU^IAAIS,  J.  Tbe  defendant  in  error, 
the  plaintiff  below,  recovered  Judgment  In 
the  district  court  and  Court  of  Civil  Appeals 
against  plamtiff  in  error,  as  defendant,  for 
damages  for  personal  injuries  sustained  un- 
der the  following  circumstances: 

Plaintiff  was  In  the  service  of  one  Shea, 
a  contractor  with  the  dty  of  Houston,  to 
whom  the  defendant  was  dellverlDg  gravel 
upon  flat  cars  on  a  spur  track  which  was 
located  on  Burnett  street,  In  that  dty,  run- 
Ding  east  and  west  West  of  the  place  of 
acddent  was  McKee  street  and  east  of  it 
was  Hardy  street  both  running  north  and 
south  and  Intersecting  Burnett  street  For 
several  days  before  plaintiff  was  hurt,  the 
defendant  had  been  delivering  upon  this 
spur  track  the  cars  loaded  with  gravel,  which 
was  tak«i  off  and  put  In  wagons  by  men 
employed  by  Shea.  From  time  to  time  the 
unloaded  cars  were  removed,  and  other  load- 
ed ones  set  In  to  be  unloaded.  The  evl* 


I  dence  conflicts  as  to  the  time  of  the  day 
I  when  this  handling  of  the  cars  had  been 
done,  the  plaintiff  introducing  the  evidence 
of  a  witness  from  which  It  might  be  infer- 
red tbat  It  had  been  done,  at  least  during 
tbe  time  of  plaintiff's  employment  and  for 
j  a  day  or  two  before,  in  the  intervals  between 
I  the  times  of  the  hands  quitting  and  resum- 
ing work  In  the  evenings  and  mornings,  and 
when  they  were  not  about  the  track.  Tbe 
defendant's  evidence,  on  tbe  other  hand, 
tended  to  show  that  the  practice  had  been 
to  take  out  empty  and  put  In  loaded  cars 
In  the  daytime,  and  that.  In  order  to  avoid 
Interruption  of  tbe  work  of  unloading,  it 
had  been  arranged  between  Shea's  represent- 
ative and  the  employes  of  tbe  defendant  that 
this  was  to  be  done  during  tbe  nooo  hour, 
from  12  to  1  o'clock,  when  Shea's  men  were 
not  at  work  but  were  getting  tbeir  dinners. 
On  the  day  in  question  there  were  upon  the 
spur,  and  west  of  McKee  street,  a  long 
string  of  unloaded  cars.  East  of  tbat  street 
and  between  it  and  Hardy  street,  were  other 
cars,  some  of  which  had  been  unloaded  and 
others  not,  an  opening  between  tbe  two 
strings  having  been  left  at  McKee  street 
as  a  passageway.  The  number  of  ears  in 
the  last-named  string  la  variously  estimated, 
but  there  were  certainly  more  than  two,  and 
all  but  two  bad  been  unloaded.  Of  tbe  two 
nearest  Hardy  street  one  bad  been  nearly 
unloaded,  and  the  other  was  full  of  gravel. 
On  that  day,  Just  before  12  o'clock,  Sbea's 
representative  arranged  with  defendant's 
foreman  to  take  out  the  unloaded  cars  and 
put  in  other  loaded  ones  during  the  noon 
hour,  in  order  tbat  there  might  be  work  for 
the  hands  to  do  In  tbe  afternoon.  An  an- 
nouncement of  this  arrangement  was  made 
to  the  men  at  or  just  before  noon,  but  plain- 
tiff and  some  of  the  others  did  not  bear  it 
Plaintiff  bad  been  at  work  about  that  place 
for  two  or  three  days,  but  as  well  as  can 
be  gathered  from  bis  confused  statement,  had 
been  unloading  cars  only  a  day  and  a  half. 
According  to  bis  testimony,  be  had  known 
of  no  engine  coming  In  upon  this  spur  dur- 
ing tbe  daytime,  and  did  not  expect  that  the 
standing  cars,  which  he  says  were  there  all 
tbe  while  be  worked  there,  would  be  disturb- 
ed during  the  hour  allowed  for  dinner.  When 
the  signal  for  dinner  was  given,  tbe  hands 
left  their  work  of  unloading  the  cars,  and 
those  who  had  their  dinners  with  them  sat 
down  to  eat  at  various  places  near  tbe  cars. 
As  tbe  weather  was  hot  some  of  them 
sought  the  shade  of  trees  and  weeds  near 
by.  Plaintiff  and  two  others  took  their  po- 
sitions under  one  of  tbe  unloaded  flat  cars, 
plaintiff  sitting  on  the  end  of  a  cross-tie 
outside  of  but  near  to  the  rail,  and  in  front 
of  the  brake  beam,  facing  east,  with  the 
edge  of  the  car  extending  over  him.  Wbke 
he  was  thus  seated,  employes  of  defendant 
came  upon  the  spur  track  with  an  engine 
to  take  out  the  empty  cars,  coupled  with 
tbe  cars  west  of  McKee  street  pushed  them 
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across  the  open  space,  and  struck  those  east 
of  that  street,  causing  them  to  moTe  east- 
ward, BO  that  the  brake  beam  or  shoe  of  the 
one  by  which  plaintiff  was  sitting  struck 
blm,  knocking  blm  under  the  wheels  and 
causing  the  loss  of  both  legs.  The  evidence, 
though  conflicting,  Is  Buffldent  to  authorize 
a  conclusion  that  this  was  done  without  any 
signal  of  bell  or  whistle  or  other  warning 
of  the  Intended  movement,  except  the  an- 
nouncement before  stated,  not  heard  by 
plaintiff. 

The  part  'of  Burnett  street  south  of  the 
track,  on  which  side  plaintiff  was  seated, 
was  unused  as  a  street,  and  was  covered 
with  tall  weeds.  There  is  evidence  to  the 
effect  that,  before  the  movement  of  the  cars, 
a  switchman  walked  down  on  the  north  side 
a  part  of  the  distance  from  McKee  to  Bur- 
nett street,  but  did  not  look  under  the  cars 
to  see  If  persons  were  there.  There  Is  much 
testimony  In  the  case  directed  to  the  ques- 
tion whether  or  not  the  parties  under  the 
cars  could  have  been  seen  by  him  or  others 
attending  the  engine,  much  of  wbicb,  as 
stated.  Is  very  obscure.  It  does  not  show 
that  any  of  the  defendant's  servants  did  see 
them  or  know  their  situation,  and  the  Judg- 
ment is  not  based  on  that  theory.  Nothing 
Is  shown  to  have  been  brought  to  their 
knowledge  during  the  time  they  had  been 
engaged  In  handling  the  gravel  cars  to  in- 
dicate a  probability  that  any  of  Shea's  hands 
would  be  under  the  cars.  It  was  shown, 
indeed,  that  this  spur,  prior  to  this  period, 
bad  not  been  much  used,  and  that  engines 
had  rarely  gone  upon  it;  that  It  had  been 
a  storage  or  repair  track  for  cars  In  bad  or- 
der; and  that  it  bad  been  a  practice  for  em- 
ployte  of  defendant  to  eat  their  dinners, 
and  for  children  to  play,  about  and  under 
such  cars.  But  all  cars  of  this  character 
had  been  removed  to  make  room  for  the 
movement  of  the  gravel  cars,  as  stated,  and 
during  the  time  of  plaintiff's  service  there, 
and  longer,  this  had  been  tbe  use  made  of 
the  track.  There  is  nothing  to  Indicate  that 
plaintiff  knew  of  or  was  influenced  by  the 
practice  of  the  employte  and  children  to  be 
under  the  cars. 

One  of  the  positions  of  the  defense  Is  that 
from  these  facts,  no  reasonable  conclusion 
can  be  drawn  bat  that  plaintiff  was  himself 
guilty  of  such  negllg^ce,  contributing  to 
his  injury,  as  precludes  him  from  recover- 
ing, and  we  are  of  tbe  opinion  that  it  most 
be  sustained. 

That  the  act  of  sitting  upon  a  railroad 
track  over  which  cars  are  expected  to  pass 
Is  a  negligent  one,  which  precludes  a  person 
guilty  of  It,  when  hurt  from  complaining 
of  mere  negligence  on  the  part  of  those 
operating  the  cars  in  failing  to  discover  his 
presence  and  avoid  Injuring  him.  Is  well 
settled.  2  Thompson,  Com.  Neg.  S  1'89, 
and  cases  cited.  Of  that  character  was  plaln- 
titTs  act  in  not  only  sitting  on  the  track,  but 
in  Blttiiig  immediately  under  a  car  where 


his  view  of  the  movements  of  the  defendant's 
servants,  and  their  view  of  him,  were  great- 
ly. If  not  wholly,  obstructed,  unless  It  is  ex- 
cused by  his  claim  that  he  did  not  know  or 
expect  that  the  cars  would  be  moved.  What 
assurance  had  he  of  thU?  He  had  none,  ac- 
cording to  any  view  that  con  be  taken  of 
the  evidence.  That  for  defendant  la  to  tbe 
effect  that  the  switching  of  the  cars  was 
done  in  strict  accordance  with  the  under- 
standing and  tbe  previous  practice.  This, 
however,  may  be  treated  as  disproved  by 
the  evidence  for  plaintiff.  The  facts  stated 
by  the  witness  for  plaintiff  from  which  tbe 
inference  Is  drawn  that  the  taking  out  and 
putting  in  of  cars  bad  for  a  few  days  prior 
to  the  accident  been  done  between  the  times 
when  Shea's  bands  quit  wotk  in  the  evenings 
and  resumed  in  the  mornings  do  not  go  to 
the  extent  of  showing  that  there  had  been 
any  understanding  that  the  business  sboald 
be  managed  In  this  way  or  that  this  practice 
should  continue  and  be  uniform.  They  gave 
no  assiu*ance  that  tlie  defendant  would  not 
tafee  out  empty  cars  at  any  other  time,  when 
It  could  do  so  consistently  with  the  work 
being  done  tor  Shea. 

When  we  come  to  plaintlfTs  own  testi- 
mony, we  find  that  the  only  facts  stated  by 
him  as  a  basis  for  his  belief  that  the  cars 
would  not  be  disturbed  are  that  these  cars 
had  been  on  this  track  and  had  not  been 
moved  during  the  time  of  his  service  there, 
and  that  no  engine  had  come  upon  the  spur. 
He  claims,  not  that  any  particular  time  had 
been  flxed  for  putting  in  and  taking  out  cars, 
but  that  he  Judged  they  were  not  to  be 
disturbed  before  they  were  unloaded.  He 
says:  "I  do  not  know  whether  It  was  the 
intention  to  move  these  cars  until  they  had 
been  unloaded  or  not;  they  were  there  to 
be  unloaded,  and  I  knew  that  after  we  got 
them  unloaded  I  supposed  they  would  move 
them  somewhere;  I  did  not  suppose  they 
would  do  that  until  they  were  unloaded." 
His  inference  that  loaded  cars  would  not  be 
token  out  was  a  Just  one;  but  the  two  that 
had  not  been  unloaded  were  so  connected 
with  others  that  were  empty  that  any  at- 
tempt that  might  be  made  to  take  away  the 
latter  was  likely  to  move  tlie  fwmer.  and 
that  Is  what  happened. 

We  have  asked  what  assurance  he  had 
tliat  the  cars  would  not  be  moved,  because 
in  our  opinion  nothing  short  of  that  would 
Justify  him  in  taking  a  position,  merely  from 
choice  and  for  bis  own  pleasure,  where  any 
movement  of  the  car  was  almost  sure  to  hurt 
him.  In  taking  this  position,  he  was  not 
pffl-forming  any  duty  or  work,  and  had  not 
even  the  excuse  that  It  was  tbe  only  con- 
venient place  where  be  would  be  In  Oie 
shade.  Without  some  deSnlte  assurance  or 
understanding  of  the  kind  refwred  to,  tbe 
only  restriction  upon  the  right  of  the  de- 
fendant to  move  its  cars  was  tliat  to  be  im- 
plied from  the  fact  that  it  was  ddlrralns 
them  to  be  unloaded  by  Shea'a  mm,  and  mm 
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pcnalttlDg  all  uses  of  tbem  and  of  the  track 
and  Tlgbt  of  way  whicb  was  proper  in  carr;- 
iog  on  such  business.  This  Imposed  npon 
it  tbe  daty  of  conducting  its  business  with 
dne  regard  to  the  safety  of  the  men  while 
engaged  In  carrying  on  this  work,  and,  had 
plamtUT  been  hurt  while  so  engaged,  his  case 
would  hare  been  different  He  would  then 
bare  been  where  be  had  the  right  to  be,  and 
where  defendant  must  have  anticipated  be 
would  be;  and  it  may  be  that  defendant 
would  bare  bad  no  right  to  disturb  tbe  cars 
without  knowing  bis  situation,  and  be  could 
bave  relied  on  tbe  observance  of  its  duty. 
But,  aa  he  was  not  thus  employed,  no  such 
restirfctlon  listed  npon  the  rigbt  of  the  de- 
fendant to  control  its  own  business,  and  in 
doing  so  It  was  under  no  obligation  to  the 
plainticr  that  It  did  not  owe  to  the  people 
generally,  who  might  be  about  the  track  and 
cars.  Hence  he  had  no  right  to  assume  that 
it  would  know  that  he  might  be  situated  aa 
be  was  and  would  find  him  out 

There  being  nothing  to  prevent  the  de- 
fendant moving  the  cars  at  that  time,  the 
very  fact  tbat  they  were  cars  on  a  track, 
the  buBlneita  in  which  they  were  employed, 
constituted  a  warning  that  the  empty  ones 
were  at  some  time  to  be  moved,  and  that 
they  might  as  well  be  moved  at  this  time  aa 
at  another.  Bnt  for  the  fact  tbat  plalntlfC 
was  under  one  of  tbem,  no  better  time  could 
have  been  chosen,  and  of  tbat  fact  defend- 
ants servants  had  no  notice.  If  It  be  con- 
ceded tbat  they  were  guilty  of  negligent 
omissions  In  moving  the  engine  without 
signals,  we  think  It  unquestionably  true  that 
his  own  contributing  negligence  was  the 
chief  cause  of  bis  misfortune.  His  conten- 
tion amounts  to  this:  that  having  thus,  wltli- 
out  reason  and  for  bis  own  pleasure,  placed 
himself  in  one  of  tbe  most  dangerous  posl- 
tiooB  he  could  have  chosen,  be  yet  had  the 
right  to  exact  of  defendant  and  its  servants 
the  foresight  and  the  clocklike  precisiiHi  of 
action  necessary  to  discover  and  save  him 
from  the  consequences  of  his  own  impm- 
dence — a  foresight  and  caution  for  his  protec- 
tion utterly  wanting  in  bis  own  conduct 
Haviiig  thus  thoughtlessly  exposed  liimself 
to  a  danger  from  which  he  suffered,  and 
which  be  could  easily  have  foreaem  and 
avoided,  be  Is  not  tn  a  position  to  say  tbat 
be  relied  on  tlie  defendant's  employes  to  dis- 
cover his  danger  and  protect  him  from  It 
Central  By.  Co.  v.  Smith,  78  Qa.  6»4,  3  8.  B. 
397.  His  case  is  not  bettw  than  that  of 
peiBonfl  who  negligently  walk,  sit,  or  lie  upon 
railway  tracks.  These  often  do  not  know, 
or  have  especial  reason  to  expect  that  trains 
will  be  passing  while  they  tfte  on  tbe  track; 
but  of  this  they  take  the  risk,  tbe  very  na- 
ture of  the  place  warning  them  of  the  dan- 
ners  they  Incur.  The  fact  that  the  cars  were 
being  used  as  they  were  for  the  purpose  of 
banting  gravel  to  this  place  notified  plalntltr 
of  the  probability  of  tbe  empty  ones  being 
moved  so  as  to  cause  a  movement  of  the 


one  under  which  he  sat.  In  this  respect  his 
attitude  Is  the  same  In  principle  as  those 
instanced,  and,  in  so  far  as  he  so  placed 
himself  as  to  limit  the  opptH^nitles  of  him- 
self and  of  defendant's  sOTvants  to  see  his 
peril.  It  Is  worse. 

Giving  due  consideration  to  tbe  verdict 
and  the  Judgments  of  tbe  courts  below,  we 
yet  cannot  escape  the  conviction  tbat  the 
evidence  conclusively  establishes  a  case  of 
contributory  negligence  which  requires  us, 
reluctant  as  we  are  to  Interfere  on  such  a 
ground,  and  regretting,  as  we  do,  the  neces- 
sity, to  reverse  the  judgment. 

Reversed  and  remanded. 


LONG  T.  STATE.* 

(Court  of  Criminal  Appeals  of  Texas.  April 
20,  1905.) 

1.  MUBDSB— EVIDBNGB— DTINO  DbOLABATION. 

In  a  prosecution  for  murder,  a  statement 
by  deceased  to  his  physiciaa  tbe  morning  after 
the.  shooting  that  his  injuries  were  "mighty 
bad"  was  acuniasible  as  a  part  of  the  predicate 
for  the  IntrodnctiffiD  of  a  ^ing  declaration  pre- 
viously made. 

[Ifid.  Note.—- For  cases  in  petnt.  see  ycL  26, 
Cent.  IMg.  Homicide,  i  457.] 

2.  Saicb— Adhissibilitt  of  Eviobncb. 

In  a  prosecutioa  for  murder,  evidence  that 
Immediately  after  the  shootiag  tbe  wife  of  de- 
ceased a^ed  defendant  why  ne  shot  deceased, 
and  that  defendant  replied :  "Don't  come  down 
here  with  your  gun.  I  have  got  aa  much  lead 
as  anybody" — was  admiBslble. 

[Ed.  Note.— For  cases  in  point  see  voL  14, 
Cent.  Dig.  Orhninal  Law,  U  810,  816.] 

8.  Sauk. 

In  a  iffosecntioD  for  murder.  In  whidi  It 
appeared  that  one  cause  of  the  dimculty  result* 
Ing  in  tbe  Icilling  was  that  animals  belonging 
to  deceased  had  gotten  into  defendant's  Incio- 
snre,  a  note  written  bv  defendant  to  deceased 
three  days  before  the  killing,  warning  him  to 
keep  his  stock  out  of  defenuint's  pasture,  was 
admissible. 

[Ed.  Note. — For  cases  In  point  see  vol.  26, 
Cent  Dig.  Homicide,  f|  288.  280;  291-294.] 

4  Sake  —  DiaioivsTUTiTS  Bviosnoa— Habk- 
zxss  Bbbob. 

In  a  prosecution  for  murder,  admission  in 
evidence  of  Uie  bloody  clothing  of  deceased  was 
not  cause  for  reversal,  where  such  evidence  was 
of  such  Blisht  consequence  as  not  to  have  as- 
sisted in  bringing  about  a  ctmviction  or  the  en- 
hancement of  the  punishment 

5.  Same— Dnifa  Dbolabation— Ok&i<  Btatx- 

ICENTS. 

In  a  prosecution  for  murder,  it  was  not 
error  to  aimit  oral  evidence  of  a  dying  decla- 
ration of  deceased  objected  to  on  tlw  ground 
that  a  dying  declaration  had  been  taken  in 
writing;  the  bill  of  exceptions  not  ahowlng 
whether  the  written  declaration  was  admitted 
in  evidence,  or  what  it  contained. 

[Ed.  Note. — For  cases  In  point,  see  vol.  26, 
Cent  Dig.  Homicide,  §8  461.  462.] 

6.  Samb  —  Motive  —  AdiusbibiUtt  of  Evi- 
dence. 

In  a  prosecution  for  murder,  evidence  that 
defendant  did  not  indorse  the  religious  views 
of  deceased  was  competent  on  the  question  of 
motive. 

•Rebeartng  dmled  Jane  1^  IMS. 
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7.  Sahe— ADinasiBTLUT  of  Weapon. 

In  a  prosecution  for  murder,  the  rifle  with 
vhich  defendant  killed  deceased  Is  admissible 
in  evidence. 

[Ed.  Note. — For  cases  In  p(^t,  bm  vdL  26. 

Cent  Dig.  Homicide,  S  374.} 

a  Same— WrTHESS— CBOSB-ExAaciifA-noN. 

Id  a  prosecution  for  murder.  In  which  de- 
fendant testified  as  a  witness  In  his  own  behalf 
that  he  had  been  shot  at  the  night  before  the 
homicide  under  circumstances  indicatins  that  it 
was  deceased  who  fired  the  shot,  cross-examina- 
tion as  to  why  defendant  did  not  report  this 
alleged  fact  to  the  authorities  was  proper. 

[Ed.  Note. — For  caaea  in  point,  see  ToL  60, 
GenL  Dig.  Witnesiea,  ||  979-982.] 

9.  Sahs  —  Adiussibiuit  of  Evidence  —  Iu- 
nACHMENT  or  WmVESS. 

In  a  prosecution  for  murder,  in  which  de- 
fendant  bad  testified  tbat  he  and  deceased  had 
been  friendly  up  to  a  few  days  before  the  homi- 
cide, evidence  that  a  year  before  defendant  bad 
toJd  witness  that  he  had  been  having  trouble 
with  some  of  his  neighbors.  Including  deceased, 
and  was  afraid  he  would  biive  to  hurt  some  of 
them,  was  admissible  as  original  aa  well  as  im- 
peaching testimony. 

[Ed.  Note. — For  cases  in  point,  see  vol.  26, 
Cent.  Dig.  Homicide,  $§  288,^,  291-294.] 

10.  Same— Deoubationb  of  Accused. 

In  a  prosecution  for  marder,  in  which  ft 
appeared  that  the  dlfficnlt;  arose  in  part  from 
the  fact  that  deceased's  stock  had  broken  into 
defendant's  pasture,  and  that  defendant  had 
written  a  note  to  deceased,  telling  him  to  keep 
the  stock  out.  evidence  that,  on  the  same  day 
the  note  was  writtoi,  defendant  said  to  wit- 
ness that  deceased's  stock  had  been  getting  into 
his  pasture,  and,  If  he  didn't  keep  it  out,  lead 
was  going  to  fly,  was  admissible. 

[Ed.  Note. — For  cases  in  point,  see  vol.  26, 
Cent  Dig.  Homicide,  66  288,  WO,  291-294.} 

11.  CBiianAz,  I*iw  — Box  of  ExoBPnons  — 

SiGNATDBB. 

An  anslgned  bill  of  exceptions  cannot  be 

considered. 

[Ed.  Note. — For  cases  In  point,  see  vol.  15, 
Cent.  Dig.  Criminal  Law,  6  ^6.] 

12.  Saue— New  Tsiai^Misconduct  or  Jubt. 
On  a  motion  for  a  new  trial  after  con- 
viction for  murder,  two  members  of  the  Jury 
testified  that  some  reference  was  made  in  the 

room  to  the  fact  that  a  former  jury,  which 
disagreed,  stood  eight  to  four,  or  ten  to 
two.  It  was  not  shown  that  any  one  stated 
whether  a  majority  of  the  former  jury  were 
for  conviction  or  acquittal.  The  other  jurors, 
though  present  at  the  hearing  of  the  motion 
for  a  new  trial,  were  not  called  as  witnesses. 
BeU,  that  it  did  not  appear  that  defendant 
was  prejudiced  by  the  reference  to  how  the 
former  jury  stood. 

18.  Same  — ApFiDAvrr  of  Jubobs— iNSxatio- 

TI0N8— HaBULESS  EBBOB. 

In  a  prosecution  for  murder,  the  court  in- 
structed the  jury  that  the  case  bad  been  tried 
before,  and  that  they  should  not  discuss  the 

result  of  the  previous  trial,  but  that,  if  they 
were  guilty  of  such  misconduct,  they  should  not 
make  ex  parte  affidavits  relative  to  it,  but 
should  tell  about  it  on  the  witness  staod,  where 
the  court  could  protect  them.  Code  Cr.  Proc: 
art.  817,  provides  that  where,  through  miscon- 
duct of  the  jury,  the  court  la  of  the  opinion 
that  the  defendant  has  not  received  a  fair  trial, 
it  shall  be  competent  to  prove  such  misconduct 
by  the  voluntary  affidavit  of  the  jurors.  Article 
821  provides  that  tbe  state  may  take  issue  wiUi 
the  defendant  upon  tbe  truth  of  the  causes  set 
forth  on  the  motion  for  a  new  trial,  and  in 
such  case  the  judge  shall  hear  evidence  by  affi- 
davit or  otherwise,  and  determine  the  issue. 
Tbe  jury  did  discusa  the  result  t)t  the  former 


trial,  and  on  motion  for  a  new  trial  tbe  court 
grauted  defendant  process,  summoning  all  the 
jurors  for  ezaminanon,  but  only  two  were  ex- 
amined. HtM,  that  the  action  of  the  court  in 
directing  the  jurm  not  to  make  affidavita  did 
not  prejudice  defendant,  and  was  not  caow  for 
reversal. 

Appeal  from  District  Court,  Erath  County; 
W.  J.  Oxf<H^,  Judge. 

J.  C.  Long  was  convicted  of  murder,  and 
appeals.  Affirmed. 

Nugmt  &  Carter,  for  appellant  Howard 
Martin,  Aaat  Atty.  Oen.,  for  the  State. 

DAVIDSON,  P.  J.  Thla  convletion  la  for 
murder  in  the  second  degree,  fire  years'  con- 
flnement  In  the  penitentiary  being  fixed  as 
the  penal^. 

Dr.  AUen,  testifying  In  behalf  of  the  state, 
over  the  objectiona  of  appellant  was  permit- 
ted to  state  that  be  waited  upon  deceased  at 
t3ie  time  of  bis  deatb;  that  the  gunshot 
wound  produced  Ills  deatb;  that  he  Imd  a 
conversation,  while  attending  deceased, 
about  his  condition,  and  deceased  used  the 
following  language,  "TbiB  is  mighty  bad,  isn't 
it?"  or  words  to  that  effect.  This  ocenrred 
the  morning  aftor  the  difficulty.  Tbe 
grounds  of  objections  were  tiiat  the  dying 
declarations  of  deceased  were  put  in  writing 
by  Justice  of  the  Peace  Herring  "on  tbe  nl^t 
of  tbe  homicide,"  and  this  was  only  the  opin- 
ion of  tbe  witness,  was  not  res  gestae,  and 
Inadmissible  for  any  purpose,  and  hearsay. 
Tbe  court  signs  this,  with  the  explanation 
that  it  was  admitted  as  a  part  of  the  predi- 
cate for  the  introduction  of  the  dying  decla- 
rations. TblB  testimony  was  admissible  for 
the  purpose  stated  by  the  court  While  it 
was  not  sufficient  to  show,  within  and  of  it- 
self, that  deceased  was  then  conscloos  of  ap- 
proaching death,  it  was  admissible  aa  tend- 
ing to  show  bis  mental  condition;  and,  when 
taken  in  connection  with  the  other  facta  In 
regard  to  this  predicate,  we  tbink,  was  ad- 
missible. 

The  bullet  taken  from  the  body  of  deceased 
was  offered  in  evidence.  Several  objections 
were  urged  to  Its  Introduction,  which  we 
tbink  untenable.  Tbe  widow  of  deceased 
was  permitted  to  testify  that  npon  hearing 
tbe  shot  fired  which  killed  her  husband,  she 
ran  Immediately  to  the  place  where  the  diffi- 
culty occurred;  that  defendant  was  In  his 
wagon,  and  she  asked  him:  "Ob,  Mr.  Long! 
what  did  yon  shoot  him  for7'  Defendant 
replied,  "Don't  you  come  down  here  with 
your  gun.  I  have  got  as  much  lead  as  any- 
body." Tbe  objectiona  urged  were  that  the 
statement  was  not  directed  to  deceased,  could 
throw  no  light  on  tbe  case,  and  was  directed 
to  another  and*  dlGTerent  person  than  de- 
ceased, and,  further,  was  Irrelevant  This 
testimony  was  clearly  admissible.  It  was 
made  immediately  after  the  shooting,  and 
was  brought  within  the  rule  of  res  gestse. 

The  state  introduced  tbe  following  note  In 
evidence:  "Mr.  J.  T.  Anderson:  I  have  not 
got  a  free  pasture.  Keep  your  stock  oat.  J. 
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C  Lonf."  Various  objections  trere  ni^ed  to 
the  IntrodacUon  of  ttiis  document.  It  was 
clearly  admissible.  One  of  the  reasons  for 
Qie  tronble  and  killing  was  that  deceased's 
(Anderson's)  mulea  were  getting  Inside  the  In- 
dosure  of  appellant  The  note  was  written 
OD  Thursday  before  the  Ictllli^  on  Satardtiy. 
This  was  the  first  meeting  after  the  note  had 
been  written  by  appellant  to  deceased. 

A  pair  of  pants  and  coat  were  exhibited 
hefore  the  Jury,  and  Identified  as  those  worn 
by  deceased  on  the  nlgbt  of  the  homicide. 
Objections  are  (1)  that  It  tended  to  prejudice 
appellant  before  the  Jury;  (2)  Immaterial; 
(3)  coDld  serve  no  purpose  except  to  Influence 
the  minds  of  the  Jurors  adversely  to  a[^l- 
lant;  and  (4)  was  not  admissible  for  any 
purpose.  We  have  held  that  under  some  cir- 
cumstances the  bloody  clothes  of  deceased 
could  not  go  before  the  Jury.  However, 
wherever  they  serve  any  legitimate  purpoBe, 
or  tend  to  Illustrate  any  question  or  explain 
any  thing  or  circumstance  connected  with  the 
homicide,  the  clothing  Is  admissible.  It  may 
be  fortlier  stated  In  this  connection  that  the 
admission  of  this  character  of  testimony  Is 
like  the  admission  of  any  other  fact  or  cir- 
cumstance in  thef  case.  If  admissible,  the 
fact  that  it  may  prejudice  or  Injure  appel- 
lant would  not  be  cause  for  Its  rejection.  If 
it  even  remotely  tends  to  elucidate  or  Illus- 
trate any  theory  or  issue,  It  is  admissible, 
though  it  may  not  be  of  a  cogent  character. 
Its  admission  Is  like  the  admission  of  any 
other  fact  or  circumstance,  and,  before  re- 
versal would  be  required,  some  injury  must 
be  shown.  It  Is  not  the  Introduction  of  all 
Irrelevant  or  immaterial  evidence  that  will 
cause  reversal.  Where  It  Is  of  such  slight 
coQseqnence  as  not  to  have  assisted  In  bring- 
ing about  a  conviction  or  the  enhancement 
of  the  punishment,  we  do  not  believe  an  ap- 
pellate court  would  be  called  on  to  reverse. 
We  l>elleve  this  matter  comes  within  the 
above  rule,  and,  inasmuch  as  the  jury  gave 
appellant  the  minimum  punishment  for  mur- 
der In  the  second  degree,  no  Injury  is  shown, 
even  if  erroneously  admitted. 

The  daughter  of  deceased  testified  that  she 
asked  her  father:  "What  did  Mr.  Long  say  to 
you,  and  how  did  he  come  to  shoot  you?" 
Deceased  replied,  "I  stopped  Mr.  Long  and 
Asked  him  what  of  my  stock  bad  been  get- 
ting in,  and  he  said.  Two  mules,'  and  I  asked, 
'How?'  And  he  said.  'Wherever  they  want- 
ed to,  or  took  a  notion  to.'  And  I  says, 
'There  most  be  a  weak  place  in  your  fence.' 
He  says,  'No ;  they  get  over  whenever  they 
take  a  notion.'  He  says,  'You  must  be  the 
man  that  wired  up  my  gate  last  night'  And 
I  says,  'I  did.'  "  The  bill  then  recites  as  fol- 
lows: "And  then  he  became  so  weak  that 
be  could  not  talk  any  more.  And  it  was  In 
fvidcnce  that  Harper  Herring,  the  Justice  of 
the  peace,  had  taken  bis  dying  declarations 
in  writing."  Objection  was  urged  that  the 
declarations  of  deceased  were  taken  proper- 
ly and  In  writing,  and  were  the  best  evidence 


of  what  occurred,  and  are  not  accounted  for, 
and  are  In  possession  of  the  state,  and  fhat 
the  statement  of  deceased  was  In  response 
to  the  questions  propounded  by  the  witness; 
that  such  conversation  Is  not  a  part  of  the 
res  gestse;  and  that  the  statement  Is  not  a 
!  complete  narration  of  what  occurred  at  the 
j  time  of  the  homicide.   The  court  qualifies 
this  bill  with  this  explanation  "that  at  this 
!  time  Herring  had  not  testified,  and  no  writ- 
ten declaration  bad  been  offered,  and  It  was 
not  shown  that  deceased  bad  put  in  writing 
everything  that  showed  how   deceased  re- 
ceived bis  injury."    Where  the  dying  decla- 
rations have  been  reduced  to  writing  and 
signed  by  the  declarant.  It  la  the  best  evi- 
dence, and  usually  excludes  verbal  evidence 
of  dying  declarations,  unless  the  absence  of 
!  the  written  declaration  is  properly  accounted 
I  for  as  a  predicate  for  the  Introduction  of  the 
I  verbal  statement.    This  bill  Is  not  clear  or 
satisfactory.    It  does  not  exclude  the  Idea 
;  that  the  written  dying  declaration  was  ad- 
1  mitted.    If  the  written  declaration  was  ad- 
'  mitted,  and  this  statement  was  in  accord 
;  with  that,  we  do  not  see  any  objection  to  its 
I  being  used  by  the  state,  or,  if  contradictory 
;  of  the  written  declaration.  It  might  be  used 
I  by  appellant   Mr.  Wharton,  In  his  work  on 
'  Homicide,  thus  states  the  rule:  "If  the  decla- 
I  ration  of  the  deceased,  at  the  time  of  his 
i  making  It  be  reduced  to  writing,  the  written 
;  document  must  be  given  in  evidence,  and  no 
I  parol  testimony  respecting  its  contents  can 
'  be  admitted.   It  has  been  held  in  England 
,  that  if  a  declaration  In  artlcnlo  mortis  be 
I  taken  down  in  writing,  and  signed  by  the 
'  party  making  it,  the  judge  will  neither  re- 
'  celve  a  copy  of  the  paper  in  evidence,  nor 
j  will  he  receive  parol  evidence  of  a  declara- 
I  Oon  which  is  not  itself  produced  when  Its 
j  production  Is  possible.   But  where  the  dying 
I  person  repeats  his  declaration  three  several 
I  times  In  the  course  of  the  same  day,  the  fact 
j  of  Its  having  been  committed  to  writing  in 
the  presence  of  tbe  magistrate  on  the  second 
occasion  will  not  It  seems,  exclude  parol  evi- 
dence of  the  others,  where  It  Is  not  in  the 
'  power  of  the  prosecutor  to  give  that  which 
1  has  been  committed  to  writing  in  evidence." 
I  Wharton  on  Homicide,  S  766;  Oreenleaf  on 
j  Ev.  161;  Krebs  v.  State,  8  Tex.  App.  1.  The 
state  was  not  seeking  to  Introduce  the  state- 
ments or  contents  of  the  written  declaration. 
It  was  another  statement  made  by  him  to  a 
i  witness  other  than  the  Justice  of  the  peace. 
I  If,  as  a  matter  of  fact  the  state  was  seeking 
I  to  introduce  the  contents  of  the  written  deo- 
I  laratlon.  Its  loss  not  being  accounted  for,  the 
!  objection  would  be  well  taken.   But  this  Is 
not  tbe  question.    It  was  an  independent 
statement.   In  regard  to  one  of  the  rules 
above  stated — that  Is,  that  the  dying  declara- 
tion may  be  Impeached  or  contradicted  by 
showing  tliat  deceased  made  statements  con- 
tradictory of  that  Introduced — see  Felder  v. 
State,  23  Tex,  App.  477,  5  8.  W.  145.  69  Am. 
B^.  7T7.   The  bill  does  not  exclude  the  Idea 
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that  the  written  statement  was  Introduced, 
or  that  this  statement  of  the  deceased  shown 
by  witness,  here  complained  of,  was  contra- 
dlctory  of  anything  contained  Jn  the  written 
declaration,  or  that  It  was  made  at  the  same 
time;  and  under  the  rule  laid  down  by  Mr. 
Wharton,  above  quoted,  we  are  of  opinion 
the  evidence  was  proporly  admitted. 

Appellant  testifying  In  his  own  behalf, 
stated  on  cross-examination  that  he  did  not 
indorse  the  religious  views  of  deceased  prior 
to  the  time  of  the  killing.  It  was  objected 
to  the  IntroductlfHt  of  this  that  every  person, 
under  our  Constitution,  has  a  right  to  wor- 
ship God  according  to  the  dictates  of  bis  own 
conscience,  and  whether  he  liked  the  re- 
ligious views  of  deceased,  or  not,  is  Irrele- 
vant, and  the  introduction  of  this  statement 
was  prejudicial,  and  further  that  It  did  not 
tend  to  show  malice.  These  are  bat  grounds 
of  objection  and  conclusions,  as  stated  in  the 
bill.  Whether  these  religious  views  entered 
Into  the  motive  of  appellant  would  be  a  ques- 
tion of  fact  There  Is  nothing  in  the  bill  to 
show  the  contrary.  It  may  be  stated,  as  a 
matter  perhaps  of  common  notoriety,  that 
differences  In  rellgtoua  views  have  been  pro- 
ductive of  many  serious  personal  and  nation- 
al troubles.  It  seems  the  tendency  of  the 
human  mind  to  become  very  mnch  excited 
at  times  over  religious  and  moral  questions. 
HowevOT  this  may  be,  we  believe  this  was 
admissible  to  go  to  the  jury  for  what  It  was 
worth.  How  far  It  may  have  entered  Into 
the  111  feeling  of  appellant  towards  deceased 
was  a  matter  to  be  weighed  by  the  jury,  and 
the  bill  does  not  attempt  to  show  that  this 
matter  did  not  enter  into  the  questions  of 
malice  and  motive. 

The  rifle  with  which  appellant  killed  de- 
ceased was  handed  to  him  while  testifying, 
and  identified  by  hlmi  and  admitted  In  evi- 
dence. There  was  no  error  In  this,  under 
the  decisions  in  this  state. 

Appellant  was  fnrther  asked,  on  cross-ex- 
amination, why  he  did  not  go  to  the  town 
of  Duffau  and  report  that  he  was  shot  at  on 
the  night  previous  to  the  homicide.  He  an- 
swered tbat  he  had  work  to  do  the  next  day, 
picking  cotton,  and  saw  no  officer  to  whom 
he  could  report  the  shooting  which  occurred 
Friday  night.  Under  the  facts,  this  tes- 
timony Is  clearly  admissible.  Appellant  con- 
tended that  be  was  shot  at  the  night  before 
as  he  approached  his  gate,  which  had  been 
fastened  by  wire  by  deceased,  as  he  admit- 
ted. The  state  contended  he  was  not  shot 
at  but  that  one  of  the  boys  of  deceased,  at 
deceased's  residence,  shot  off  his  gun,  which 
was  some  distance  from  where  appellant 
was  at  the  time  of  the  firing  of  the  gun.  We 
think  this  testimony  was  clearly  admissible, 
as  afl!ectlng  appellant's  credibility  and  his 
belief  In  the  fact  that  be  was  shot  at 

McOarty  was  permitted  to  testify  that  he 
had  a  conversation  with  appellant  about  a 
year  before  the  killing,  which  conversation 


occurred  tn  the  town  of  Duffau.  Anrdlant 
stated  to  him  that  he  bad  been  having 
trouble  with  some  of  his  neighbors,  mention- 
ing the  name  of  deceased;  said  they  had 
been  bothering  him,  and.  If  they  did  not 
stop  It  be  was  afraM  he  would  have  to  hurt 
some  of  them.  It  Is  urged  that  this  Is  too 
remote  and  too  general,  and  was  not  evidence 
of  malevolence  towards  the  deceased,  and 
not  a  threat  directed  at  deceased.  This  tes- 
timony was  clearly  admissible.  While  tes- 
tifying that  he  had  no  ill  will  towards  de- 
ceased, appellant  stated  that  he  and  de- 
ceased had  been  friendly  up  to  a  few  days 
before  the  homicide;  and  the  effect  of  his 
testimony  was  to  limit  their  trouble  to  the 
fact  that  deceased's  mules  had  been  getting 
in  his  pasture  or  field  a  short  time  prior  to 
the  homicide,  and  which  brought  about  tbe 
writing  of  the  note  to  deceased.  He  denied 
having  made  tbiM  statement  to  witness  Mc- 
carty. It  tended  to  show  that  he  had  ill 
feeling  towards  appellant  long  prior  to  the 
occurrence  of  the  matters  mentioned  In,  and 
which  caused  the  writing  of,  the  note,  and 
tliat  his  111  feeling  towards  deceased  was  not 
of  recent  origin.  In  our  judgment  It  was 
admissible  as  original  as  well  as  impeaching 
testimony. 

Mrs.  Jameson  testified,  "I  saw  Mr.  Lone 
on  Thursday  before  the  Idlling,  about  8 
o'clock  In  the  morning.  He  passed  my  house 
and  stopped.  We  had  a  conversation.  He 
told  me  In  the  conv^satlon  that  some  one's 
mules  had  been  bothering  him,  and  a  little 
later  on  be  said  it  was  Mr.  Anderaon*s 
mules  that  had  been  bothering  him,  and 
that  If  he  did  not  keep  them  out,  or  from 
breaking  In,  or  did  not  stop  them,  lead  was 
going  to  fly,  and  that  It  was  going  to  Ay 
quicker  than  anybody  was  expecting  It" 
It  is  u^ed  that  this  statement  is  too  gen- 
eral, and  is  not  directed  towards  deceased, 
and  Is  not  a  threat  against  deceased,  and  tbat 
the  facts  and  circumstances  attending  tbe 
homicide  show  It  was  not  the  moving  cause 
of  the  killing,  and  it  was  immaterial  and 
Irrelevant.  We  cannot  agree  to  these  con- 
tentions. The  note  previously  mentioned 
was  written  Thursday  morning.  This  con- 
versation occurred  the  same  day,  but  sub- 
sequent to  the  delivery  of  the  note  at  the 
house  of  deceased.  The  statement  to  Mns. 
Jameson  by  appellant  directly  includes  de- 
ceased by  name.  The  occurrences  at  tbe 
homicide  show  tbat  it  was  the  stock  getting 
in  the  pasture  about  which  tbe  difficulty  oc- 
curred. At  least  there  were  remarks  made 
at  the  time  between  them  with  reference  to 
this  stock.  The  statement  was  not  too  sen- 
eral,  and  directly  and  personally  moitfonod 
deceased. 

There  Is  an  unsigned  bill  of  exceptions  In 
the  record  in  regard  to  some  remarks  of  one 
of  the  attorneys  for  the  prosecution.  We 
cannot  consider  it  in  the  absence  of  its  ai>- 
proval  by  the  judge.  If  approved,  we  would 
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not  deem  It  of  sufficient  Importance  to  re- 
verse. No  special  charge  was  asked,  and 
perhaps  It  was  a  legitimate  argument 

On  cross-examination,  appellant  testified 
tbat  the  reason  he  did  not  report  the  shoot- 
ing at  bim  on  Friday  night  before  the  homi- 
cide on  Saturday  evening  was  because  be 
^as  afraid  and  excited,  and  he  did  not  know 
when  he  would  be  shot.  Objection  was  urg- 
ed that  a  party  who  has  been  shot  at  Is  not 
required  by  the  law  to  report  that  fact  to 
officers;  that  it  Is  irrelevant  and  Immaterial, 
and  calculated  to  prejudice  him  In  the  minds 
of  the  jury.  How  far  It  may  be  the  duty 
of  a  party  who  has  been  assaulted,  waylaid, 
and  shot  at  to  report  to  the  officers  Is  a  mat- 
ter that  we  do  not  propose  to  discuss  here, 
and  It  Is  not  necessary  to  discuss  It  But 
the  question  was  a  proper  one.  It  tended  to 
affect  the  credibility  of  the  witness,  and  his 
honest  belief  that  he  was  actually  shot  at 
the  night  before.  It  was  a  fact  for  the  Jury 
to  take  into  ccnulderatlon  In  passing  on  those 
questions. 

In  the  motion  for  new  trial,  appellant  sets 
up  the  misconduct  of  the  Jury.  One  of  the 
jurors  <Spurlock)  testifled  that  after  the  jury 
had  retired  there  was  something  said  about 
the  former  trial  of  appellant  One  of  the 
jurors  asked  how  the  other  Jury  stood.  Juror 
Zimmerman  answered,  "Eight  to  four,"  or 
"Ten  to  two,"  but  that  this  bad  nothing  to 
do  with  the  case,  and  the  Jury  could  not  con- 
sider It  This  witness  was  not  positive 
whether  Zimmerman  used  the  words  "ten  to 
two"  or  not  but  be  said  some  one  did  use 
the  words  '"ten  to  two,"  and  be  understood 
that  the  ten  to  two  jury  bung  on  the  question 
of  either  penalty  or  degree;  that  he  under- 
stood further  that  these  were  all  for  convic- 
tion, but  differed  as  to  penalty.  Up  to  this 
time  this  Juror  farther  saya  that  they  had 
disagreed  as  to  the  degree  of  the  offense; 
that  one  of  the  jurors  was  for  manslaughter, 
Zimmerman  was  sworn,  and  testtfled  tliat 
he  was  a  Juror  In  this  case,  and  that  after 
the  Jury  had  retired  and  taken  a  vote,  some 
one  asked  "how  the  other  jury  stood,  and 
[be]  replied,  'Bight  to  four,*  but  tbat  we 
could  not  consider  that,  as  It  had  nothing 
to  do  with  this  case.  There  were  three  or 
four,  or  maylie  five  or  six.  Jurors  present 
when  this  happened."  This  was  all  that  the 
witness  said.  He  did  not  know  bow  the  jury 
stood  as  to  conviction  or  acquittal.  That  he 
Bald  nothing  In  regard  to  the  former  trial, 
except  as  to  how  they  were  divided.  He 
himself  said  nothing  about  the  jury  stand- 
ing ten  to  two.  No  such  an  expression  was 
used.  It  was  not  used  In  hie  presence  or  at 
that  particular  time  and  place.  It  was  held 
In  Morrison's  case,  39  Tex.  Cr.  R.  519,  47 
S.  W.  369,  tbat  the  mere  announcement  In 
the  Jury  room  that  defei}dant  had  been  pre- 
viously convicted,  and  his  punishment  as- 
sessed at  20  years  in  the  penitentiary,  would 
not  constitute  reversible  error,  unless  some 
prejudice  was  shown  to  appellant  Moore*s 


I  Case,  36  Tex.  Cr.  E.  88,  3B  S.  W.  668,  Is  to 
the  effect  that  where  the  accused  was  on 
trial  for  robbery,  where  It  was  made  a 
ground  of  the  motion  for  new  trial  that  the 
Jury  had  received  other  testimony  after  their 
retirement,  and  It  appeared  that  the  news- 
paper containing  an  announcement  that  de- 
fendant was  on  trial  for  the  robbery,  giving 
a  statement  of  the  transaction,  and  tbat  one 
of  the  defendants  had  already  been  tried 
and  convicted,  and  the  accused  was  under 
Indictment  for  murder  In  one  county,  and 
other  minor  offenses,  and  the  Juror  made  an 
affidavit  that  he  did  not  read  the  article  un- 
til they  bad  agreed  upon  defendant's  guilt 
and  none  of  the  other  Jurors  bad  read  it  so 
far  as  be  knew,  and  that  after  reading  it  he 
agreed  to  a  verdict  of  five  years  less  than 
he  had  before  fixed  upon,  and  that  the  arti- 
cle did  not  Influence  his  verdict  It  was 
held  that  there  was  no  prejudice,  and  the 
conviction  was  not  disturbed.  To  the  same 
effect  Is  Williams  v.  State,  33  Tex.  Cr.  R. 
128,  26  S.  W.  629,  28  S.  W.  058,  47  Am.  St. 
Eep.  21,  and  Munos  v.  State,  34  Tex.  Cr.  E. 
472,  31  S.  W.  380;  McDonald  v.  State,  15  Tex. 
App.  493.  The  Statute  only  prohibits  the 
allusion  In  the  argument  to  a  previous  con- 
viction of  the  appellant  In  the  same  case  aft- 
er new  trial  awarded.  So  It  would  seem  that 
in  cases  like  this,  where  there  had  not  been 
a  previous  conviction  for  the  same  offense, 
It  is  a  matter  to  be  judged  from  all  the  en- 
vironments of  the  action  of  the  jury,  and  Its 
probable  ^ect  upon  their  minds.  There  are 
only  two  Jurors  who  testify  in  regard  to  the 
matter  occurring  in  the  Jury  room,  and  we  do 
not  believe  It  is  shown  that  any  Injury  re- 
sulted to  him  from  their  statements.  The 
other  Jurors  were  present  but  were  not 
placed  on  the  stand  by  either  side.  As  pre- 
sented, we  are  of  opinion  there  is  not  such 
a  showing  as  will  require  this  court  to  re- 
verse the  Judgment 

The  motion  for  new  trial  further  shows 
that  the  district  judge  instructed  each  jury 
for  the  week  during  the  term,  Inasmuch  as 
some  of  the  cases  to  be  tried  before  them 
bad  1>een  tried  more  than  once,  not  to  dis- 
cuss the  result  of  any  previous  trial;  that 
this  would  be  misconduct;  that,  if  they  were 
guilty  of  misconduct  not  to  make  affidavits 
for  lawyers  in  the  case;  that  such  affida- 
vits were  ex  parte,  and  not  to  make  them, 
but  to  tell  It,  if  any  such  misconduct  hap- 
pened, and  talk  to  the  lawyers  on  both  sides 
of  the  case  about  It  freely,  and  then  appear 
on  the  witness  stand,  where  the  court  could 
protect  them,  and  th^  would  not  get  Into 
any  tangle  about  the  matter,  but  not  to  make 
any  affidavits.  This  was  the  statement  of 
the  judge  under  oath.  The  court  qualifies 
this  bin  of  exceptions  by  stating  that  the 
court  gave  defendant  process  for  each  of  the 
12  jurors,  and  set  the  motion  for  new  trial 
for  a  certain  day,  that  be  might  have  all  of 
them  present,  and  that  appellant  did  not  see 
proper  to  put  them  <m  the  stand.   The  court 
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enjoined  on  the  jnron  not  to  make  ex  parte 
affidavits  almply  for  their  own  protection, 
and  not  to  deprive  defendant  of  any  right,  as 
they  were  told,  first,  not  to  do  wrong;  and, 
second,  if  they  did,  not  to  conceal  that  fact, 
bat  tell  It  to  counsel  upon  either  side,  and 
to  swear  truthfully  about  it  before  him  (the 
judge)  on  the  motion  for  new  trial.  Such  Is 
the  bin  as  qualified.  Subdivision  8  of  ar^ 
tide  817,  Code  Or.  Proc,  Is  as  follows: 
"Where  through  the  misconduct  of  the  Jury, 
the  court  Is  of  the  opinion  that  the  defend- 
ant has  not  received  a  fair  and  Impartial 
trial.  It  shall  be  competent  to  prove  such  mis- 
conduct by  the  voluntary  affidavit  of  the 
jurors,  and  the  verdict  may  In  like  manner  in 
such  cases  be  sustained  by  such  affidavit." 
Article  821,  Code  Cr,  Proc,  provides:  "The 
state  may  take  issue  with  the  defendant  up- 
on the  truth  of  the  causes  set  forth  on  the 
motion  for  new  trial,  and  in  such  case  the 
judge  shall  hear  evidence  by  affidavit  or 
otherwise  and  determine  the  issue."  It 
seems  to  be  largely  a  question  of  practice 
as  to  how  the  matter  of  the  misconduct  of 
the  Jury  shall  be  brought  to  the  attention  of 
the  court,  and  how  the  misconduct  shall  be 
shown.  The  statute  (article  817,  subd.  8, 
supra)  provides  It  may  be  by  affldavlt  pro 
and  con;  article  821,  that  the  state  may  meet 
the  Issues  of  the  causes  by  affidavit  or  oth- 
erwise, and  the  case  on  this  issue  thus  de- 
termined. While  it  Is  safest  always  to  fol- 
low the  language  of  the  statute  or  Its  com- 
mands in  regard  to  this  question  of  miscon- 
duct, still  the  mere  fact  that  affidavits  were 
not  made  in  obedience  to  the  prior  Instruc- 
tions of  the  court  would  not  necessarily  re- 
quire reversal  of  the  judgment,  If  the  facts 
were  otherwise  produced,  or  If  the  opportuni- 
ty was  afforded,  and  the  accused  declined 
to  produce  the  evidence.  The  ultimate  ef- 
fect and  Intent  of  these  statutes  are  to  In- 
form the  court  with  the  sworn  statements, 
either  written  or  verbal,  of  the  facts  attend- 
ing and  manifesting  the  misconduct  This 
court  would  not  feel  called  upon  to  reverse 
a  Judgment  where  the  facts  have  been  ad- 
duced or  tendered  for  introduction,  If  declin- 
ed simply  because  they  were  verbal,  and  not 
set  out  in  affidavits.  The  essential  matter 
Is  the  Information  for  the  benefit  of  the  trial 
court,  and,  in  case  of  its  rejection  by  that 
court  or  the  overruling  of  the  motion,  then 
for  the  inspection  of  this  court  on  appeal. 
We  do  not  see,  under  the  facts,  how  appel- 
lant has  been  injured.  The  jurors  were  all 
brought  in  and  tendered  accused,  and  two  of 
them  placed  upon  the  witness  stand,  and 
their  testimony  elicited.  He  declined  to  in- 
troduce the  remaining  ten.  We  do  not  be- 
lieve the  testimony  of  these  jurors  would 
have  been  any  more  cogent  or  truthful  in 
affidavit  than  when  detailed  verbally  under 
oath.  There  Is  no  such  error  In  this  matter 
as  requires  a  reversal  of  the  Judgment. 

The  charge  of  the  court  Is  criticised  in  re- 
gard to  self-defense  because  it  Is  an  ad- 


mixed charge  of  real  and  apparent  danger. 
The  case  made  by  appellant  was  one  of 
apparent  danger.  We  do  not  agree  with  the 
contention  that  apparent  danger  was  not 
sufficiently  given.  The  charge  submits  the 
entire  trouble  from  the  standpoint  of  appel- 
lant; that  is,  as  to  how  he  viewed  the  facts 
and  the  actions  of  deceased  at  the  time  he 
fired  the  fatal  shot  In  fact,  we  think  the 
charge  rather  favorably  presents  the  law 
tiian  otherwise. 

Finding  no  reversible  error  In  the  record, 
the  judgment  Is  affirmed. 


GBAIGER  v.  STATB. 

(Court  of  Criminal  Appeals  of  Texas,  Oct  19, 
1904.    On  Rehearing,  June  24,  1905.) 

1.  Homicide— INSTBUCTION— Self- Defense. 

Where  the  evidence  on  a  prosecution  for 
homicide  more  cogently  showed  that  the  diffi- 
culty was  brought  on  by  deceased  than  by  de- 
fendant, and  the  court  in  its  charge  limited  the 
right  of  self-defense  with  provoking  the  diffi- 
culty, defendant  was  entitled  to  a  charge  the 
converse  thereof. 

2.  Sahk. 

On  a  prosecution  for  homicide,  where  the 
facts  that  deceased  had  followed  defendant  and 
had  whistled  at  his  horse  were  but  two  of  th« 
facts  which  led  up  to  the  main  facts  of  the 
trouble,  a  charge  on  self-defense  that  specially 
mentioned  those  facts  as  not  justifying  defend- 
ant in  taking  the  life  of  deceased  was  erront- 
ous,  under  the  statute  expressly  prohibiting  ttie 
court  from  giving  a  charge  on  the  vreigbt  of 
testimony. 

3.  Deadlt  Weapons. 

The  bare  fact  that  a  wound  InBlcted  by  i 

weapon  produced  death  is  not  conclusive  that  it 
was  a  deadly  weapon. 

[Ed.  Note. — For  cases  In  point,  see  vol.  20, 
Cent.  Dig.  Homicide,  H  5,  1G»  83,  119.] 

4.  Saue. 

PockeCknives  are  not  per  se  deadly  weap- 
ons. 

[Ed.  Note.— For  cases  In  point,  see  vol.  26, 
Cent.  Dig.  Homicide.  §S  5,  16,  83,  119.] 

5.  HouiciDE— Instbuction — COOE. 

On  a  prosecution  for  homicide,  where  the 
killing  was  done  with  an  old  broken-h;ii!',!l"-l 
pocketknife  which  was  used  by  defendant  on  -i 
sudden  trouble  coming  up  between  him  and  .de- 
ceased in  refrard  to  insulting  conduct  of  de- 
ceased towards  defendant  and  defendant  only 
used  the  knife  after  being  struck  by  deccao-U, 
and  inflicted  but  one  wound,  defendant  was  fit- 
titled  to  have  given  in  the  charge  Pen.  i.:o'\i. 
art  717,  providing  that  the  instniment  or  means 
by  which  a  homicide  is  committed  are  to  !# 
token  into  consideration  In  judging  of  the  in- 
tent of  the  party  offending,  and  that,  if  the  fn- 
Rtniment  be  one  not  likely  to  produce  deatli. 
it  is  not  to  be  presumed  that  death  was  desifrn- 
ed,  unless  from  the  manner  in  which  It  was 
used  such  intention  evidently  appears. 

[Ed.  Note. — For  cases  in  point,  see  vol.  26, 
Cent.  Dig.  Homicide,  §  593.] 

Brooks,  J.,  dissenting. 

Appeal  from  Dfstrlct  Court;  Angelina 
County;  Tom  C.  Davis,  Judge. 

Artie  Craiger  was  convicted  of  murder  It 
the  second  degree,  and  he  appeals.  Reversed. 
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EL  J.  Uantooth,  W.  J.  Townsend,  I.  D. 
Falrchlld,  and  John  F.  Weeks,  for  appellant 
O'Qnlim  &  Sobb  and  Howard  HartUi,  Aast 
Att7.  0«n^  fw  the  State. 

BROOKS,  J.  This  conTlctlon  Is  for  mur- 
der in  the  second  degree;  the  panlshment  as- 
sessed at  Ave  years'  confinement  in  the  p^- 
teotiar?. 

The  evidence  for  the  state,  In  substance, 
shows  that  deceased,  Henry  Falvey,  In  com- 
pany with  Tom  Dubose  and  others,  was 
standing  on  the  gallery  of  deceased's  father, 
who  was  running  a  store  at  the  town  of 
Burke,  when  defendant  passed,  "riding  a 
horse;  that  Tom  Dubose  gave  a  derisive 
whistle,  directed  at  defendant  and  his  horse. 
This  enraged  defendant,  and  he  stopped,  and 
asked  the  parties  on  the  gallery  If  they  had 
anything  against  his  horse  or  himself.  Be- 
ceii-ing  no  reply,  defendant  went  a  short  dis- 
tance, and  after  a  little  while  turned  and 
hitched  his  horse  near  the  store  of  Me^s, 
went  into  the  store,  and  was  looking  at  a 
drummCT  display  his  goods.  Deceased  and 
Be%'eral  of  his  companions  who  were  on  the 
gallery  of  his  father's  store  came  across  to 
the  store  where  defendant  was.  After  re- 
maining there  a  few  moments,  defendant 
called  deceased  out  on  the  gallery,  with  the 
stat^ent  that  be  wanted  to  see  deceased. 
When  deceased  reached  the  gallery,  defend- 
ant asked  deceased  what  he  was  whistling 
at  Ills  horse  for.  Deceased  denied  that  he 
bad  done  so,  but  stated  that  Tom  Dubose 
<who  was  tiien  in  the  Meeks  store)  did  the 
whistling.  Thereupon  Dnbose  ran  behind  the 
counter  in  the  store.  Defendant  first  asked 
where  Dubose  was,  and,  when  Informed  of 
the  fact,  turned  upon  deceased  and  applied 
varlons  vile  epithets,  such  as  "liar"  and  "son 
of  a  bitch,**  stating  deceased  did  the  whist- 
ling at  his  hOTse.  Deceased  picked  up  a  piece 
of  white  pine  plank  and  proposed  to  resent 
these  indignities,  and  at  that  juncture  Ills 
brother,  J.  G.  Falvey,  interfered  and  stopped 
the  difficulty.  A  moment  thereafter,  deceased 
having  secured  another  piece  of  plank,  told 
def«idant  that  he  would  not  repeat  the  in- 
sults he  bad  offered  bim,  which  being  done, 
deceased  struck  defendant;  defendant  grab- 
bed deceased  by  the  arm  and  stabbed  him 
with  a  pocketknife,  which  woimd  penetrated 
deceased's  heart,  and  he  died  In  a  few 
momenta.  This  is  in  substance  the  state's 
case.  Defendant  t^tlfled,  in  substance,  to  a 
complete  case  of  self-defense,  which  is  to 
some  extent  supported  by  his  witnesses.  De- 
fendant further  testified  that  the  knife  which 
Inflicted  the  injury  "was  an  old  knife,  with 
one  handle  nearly  off;  and  you  could  Just 
throw  it  open  and  shut  It  would  stand  opeu 
If  you  would  bold  It  straight,  but  if  you  held 
it  the  least  bit  slanting,  it  would  fall  shut 
The  back  spring  was  broken."  This  Is  all 
the  description  we  find  In  the  racord  of  the 
knife 

88&W.— 14 


The  charge  of  the  cotirt  In  the  main  Is  an 
admirable  presentation  of  the  law  of  murder 
in  the  first  and  second  degrees,  manslaughter, 
and  self-defense.  The  court  also  properly 
applied  the  law  applicable  to  the  imperfect 
right  of  self-defense,  telling  the  Jury,  In  sub- 
stance, that,  if  defendant  provoked  the  dif- 
ficulty with  Intent  to  kill,  he  would  be  guilty 
of  murder;  or  If  he  provoked  the  difficulty 
without  the  Intent  to  kill,  he  wotild  be  guilty 
of  no  higher  offense  than  manslaughter. 
The  charge  (ft  the  court,  as  suggested  by  the 
Asslstaut  Attorney  General,  seems  to  an- 
nounce the  law  as  laid  down  by  this  court 
in  Franklin  v.  State,  30  Tex.  App.  628,  18  S. 
W.  468,  and  Id.,  34  Tex.  Cr.  K.  2S6,  80  8. 
W.  231.  There  are  various  criticisms  of  the 
charge  of  the  court,  but  a  careful  reading 
of  the  same  demonstrates  they  are  not  well 
taken,  and  do  not  present  reversible  oror. 
However,  we  deem  It  necessary  to  pass  on 
one  objection  urged  as  an  erroneous  omission 
in  the  charge.  Appellant  Insists  that  tlie 
cotirt  should  have  charged  articles  717  and 
719.  Pen.  Code  1895.  Under  article  51,  Pen. 
Gode  1895,  the  Intent  is  presumed  whenevw 
the  means  used  is  such  as  would  ordinarily 
result  in  the  commission  of  the  forbidden 
act  Under  article  717,  If  the  Instrument  be 
one  not  likely  to  produce  death,  It  Is  not  to 
be  presumed  that  death  was  designed,  unless, 
from  the  manner  In  which  It  was  used,  such 
intention  evidently  appears.  As  stated  in 
Shaw  V.  State,  84  Tex.  Gr.  B.  435,  31  S.  W. 
361,  we  have  the  following  principles  an- 
nounced under  the  provisions  of  this  article; 
First  that  the  weapon  or  means  used  must 
possess  the  quality  of  a  deadly  weapon  with- 
out regard  to  the  manna:  In  which  It  is  used; 
second,  though  not  deadly,  the  manner  of  its 
use  must  show  an  evident  Intention  to  kill. 
In  otbex  words,  the  character  of  the  weapon 
caimot  be  fixed  or  determined  by  the  maimer 
of  Its  use.  It  must  ordinarily  be  a  deadly 
weapon  per  se  to  warrant  a  presumption  aris- 
ing from  Its  use;  or,  if  not  such  a  weapon, 
the  Intent  to  kill  must  evidently  appear  from 
the  manner  of  Its  use.  Now,  applying  the 
principles  of  this  article  to  the  facts  of  this 
case,  we  hold  that  the  weapon  may  be  con- 
ceded not  to  be  per  se  a  deadly  weapon,  since 
the  length  and  charact^  of  the  same  is  not 
disclosed;  but  we  hold  that  the  intent  to  kill 
evidently  appears  from  the  manner  of  its  use, 
and  lience  the  provisions  of  article  717  are 
not  required  to  be  given  In  charge  to  the 
jnry,  as  the  issue  thereby  required  to  be 
charged  is  not  raised  by  the  evidence,  to 
wit  a  lack  of  evident  Intent  to  kill.  The 
facts,  as  collated  above,  show  that  appellant 
provoked  the  difficulty,  for,  as  he  testifies,  he 
had  had  previous  difficulties  with  deceased: 
that  deceased  had  provoked  blm  on  many  oc- 
casions; and  here  upon  the  sc^e  of  the  kill- 
ing he  had  a  knife  drawn,  and,  as  soon  as 
his  outrages  and  Indignities  to  deceased  had 
proTi^d  deceand  to  rewnt  it,  be  grabbed 
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deceased  by  the  arm  and  plonged  tbe  knife 
Into  his  beart,  from  which  he  died  tustant- 
ly.  As  laid  down  by  this  court  In  Shannon 
T.  state,  35  Tel.  Cr.  E.  2,  28  S.  W.  687,  60 
Am.  St.  Rep.  17,  defendant  had  a  right  to  ap- 
■  proach  deceased  and  ask  bim  why  he  offered 
blm  an  dignity,  but  thla  was  not  evidently 
the  intent  and  purpose  of  defendant  In  call- 
ing deceased  out  on  tbe  gallery,  since,  the 
moment  deceased  denied  offerii^  appellant 
any  Indignity,  be  cursed  and  abused  him,  and 
would  take  no  character  of  explanation,  al- 
though deceased  stated  that  the  party  who 
did  offer  the  Indignity  was  then  In  tbe  bonso. 
This  being  true,  the  Intent  to  kill,  tbe  means 
and  manner  used  to  accomplish  it,  and  tbe 
whole  surroundings  indicate  dearly  that  ap- 
pellant did  have  tbe  evident  Intent  to  kill  at 
the  time  be  made  tbe  felonious  assault  upon 
deceased.  Article  "719,  Pen.  Code  1805,  em- 
bodies the  law  of  a  case  In  which  there  was 
no  intent  to  kill,  and  when  tbe  homicidal 
act  is  divested  of  an  evil  or  cruel  disposition. 
The  facts  of  this  case  do  not  present  any 
phase  of  this  statute,  and  hence  tbe  court  did 
not  err  In  charging  either  article  717  or  arti- 
cle 719,  as  Insisted  by  appellant  For  a  dis- 
cussion of  tbls  question,  see  Honeywell  v. 
State^  40  Tex.  Cr.  R.  199,  49  S.  W.  580;  Per- 
rin  v.  State.  78  S.  W.  930,  9  Tex.  Gt  Bep. 
538;  Baker  v.  State  (Tex.  Cr.  App.)  81  S.  W. 
1215.  Tbe  latter  case  In  most,  if  not  all,  of 
Its  facts,  Is  like  the  case  at  bar.  Tbe  only 
dlffa-ence  we  discover  is  that  in  tbe  Baker 
Case  the  loigth  of  the  knife  blade  is  shown 
to  have  been  2%  Inches,  while  the  length  of 
tbe  blade  is  not  shown  in  this  record.  How- 
ever, tbe  whole  tone  and  trend  of  the  evi- 
dence shows  that  appellant  used  a  deadly 
weapon,  and  bad  the  evid^t  intention  to 
kill  at  the  time  he  inflicted  tbe  deadly  blow. 

Tbe  last  insistence  of  am>ellant  Is  that 
the  court  erred  in  not  granting  him  a  new 
trial  on  account  of  the  mlscondnct  <^  the  ]u- 
ror  Oeoi^  Mauley.  The  misconduct  consists, 
as  appellant  alleges,  in  the  juror  on  his  voir 
dire  suppressing  a  preconceived  lU  will 
against  appellant  To  sustain  tbls  cont«i- 
tltm,  appellant  attaches  the  a£Bdavita  of  sev- 
eral parties  tending  to  sustain  him.  These 
affidavits  were  controverted  by  tbe  state,  and 
i8su6  thereby  Joined,  which  Issue  the  court 
decided  against  appellant  Under  tbe  «u< 
tborltles  of  this  court,  we  are  not  called  up- 
on to  review  the  dedsion  of  the  court  below 
in  the  matter.  Belcher  v.  State,  37  S.  W. 
428;  Cockerell  v.  State.  82  Tex.  Cr.  B.  585, 
25  S.  W.  421. 

Xo  error  appearing  In  the  record,  the  Judg- 
ment is  affirmed. 

DAVIDSON,  P.  J.,  absent 

On  Rehearing. 

DAA^IDSO.V,  P.  J.  We  have  carefully  re- 
viewed this  record  In  the  light  of  the  mo- 
tion for  rehearing,  and  are  of  the  opinion 
that  there  was  error  in  afflimlng  the  Judg- 


ment, and  now  conclude  that  tt  should  be 
reversed.  The  substance  of  the  evidence  is 
that  deceased,  Henry  Palvey,  In  company 
-wltii  Tom  Dubose,  Leonard  Dunn.  Wright 
Dunn,  and  Grover  Dunn,  were  on  the  gal- 
lery of  the  store  belonging  to  tbe  fother  of 
deceased.  J.  O.  Falvey,  a  brother  of  de- 
ceased, was  interested  h}  the  store  in  some 
way,  perhaps  as  cletk.  Appellant  had  heea 
in  Falvey's  store  for  tbe  purpose  of  pur- 
chasing some  nails.  Failing  to  find  what  he 
wanted,  he  left  went  to  bla  horse,  bltohed 
about  the  street  o^  the  little  town,  mounted 
him,  and  rode  by  the  store,  going  in  tbe  di- 
rection of  another  store,  fcnr  the  purpose  of 
purchasing  the  nails.  Grover  Dunn  testified 
that,  as  appellant  passed,  Tom  Dubose  gave 
a  derisive  whistle.  Under  bis  testlmmy,  he 
was  tbe  only  par^  whistling  at  defendant 
and  his  horse.  Tom  Dubose,  Leonard  Dunn, 
and  Wright  Dunn  testified  that  Tom  Dubose 
and  deceased  whistled.  There  had  been  pre- 
vious trouble  betwen  deceased  and  appellant 
Two  personal  troubles  are  mentioned  by  the 
witnesses.  The  testimony  makes  It  certain 
that  appellant  was  the  subject  of  derision 
and  practical  Jokes  of  one  or  more  aC  these 
young  men;  that  he  was  not  very  bright  in- 
tellectually; that  they  made  him  the  subject 
of  their  deiision  on  several  occasions,  until 
It  bad  become  irritating  and  annoying  to  him; 
that  shortly  after  appellant  passed  Falvey's 
stor^  going  in  the  direction  of  the  store  of 
Weeks  &  Powell,  these  young  men  left  Fal- 
ve/s  store,  and  went  to  where  appellant  was. 
En  route  th^  were  heard  to  say,  "Let's  so 
over  tboe;  we  aren't  afraid  of  him."  Ooyle 
saw  these  boys  en  route,  and  requested  them 
not  to  go  over  there  and  raise  any  trouble  or 
have  any  trouble.  However,  they  went;  and 
appellant  says  that  they  came  over  there, 
^ngtog  and  laughing  at  him.  Just  alter  they 
entered  the  store  of  Weeks  ft  Powell,  appel- 
lant called  deceased  out  on  the  gallery,  and 
asked  why  he  was'whistllng  and  laugblng. 
and  making  fun  of  hhn  and  his  horse.  De- 
ceased denied  tiiat  he  was  the  part?  who  had 
whistled  at  defendant  and  his  horse  as  he 
passed  Falvey*8  store.  From  this  point  for 
ward  tbe  testimony  varies  as  to  tlie  Imme- 
diate subsequent  acts  and  words.  Tbe  state 
proved  that,  when  deceased  d«iled  he  whis- 
tled at  appellant  and  his  horse,  appellant 
called  liim  a  damn  liar.  Deceased  reiterated 
In  similar  Isnguage.  Appellant  Jericed  or  got 
out  his  knife,  and  deceased  grabbed  the 
board,  variously  described,  but  it  was  of  suf- 
ficient size  and  dimensions  to  Infilct  a  serious 
blow.  At  this  point  J.  O.  Falv^  (brother 
of  deceased)  took  tbe  board  away  from  de- 
ceased, and  he  then  got  another  board  to 
use  in  the  difficulty,  when  appellant  inflicted 
one  blow  vrlth  a  pocketknlfe,  which  termi- 
nated fatally.  Appellant's  theory  of  the 
trouble,  as  shown  by  the  testimony.  Is  that 
appellant  called  deceased  out  for  the  purpose 
of  settling  tbe  matter  amicably,  and  that.  { 
when  he  asked  him  why  he  had  used  his  in- 
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suiting  wblatle  and  other  conduct  towards 
him,  deceased  said  he  bad  not  done  so.  Ap- 
pellant insisted  that  he  had.  He  then  called 
appellant  a  liar,  or  a  damn  liar,  and  grabbed 
a  board  and  struck  him  with  it  on  the  hip. 
That  J.  C.  Palvey  then  interfered,  and  de- 
ceased kicked  a  board  from  a  box  setting  on 
the  gallery,  grabbed  that,  and.  as  appellant 
was  turning  to  go  away,  deceased  ran  In 
front  of  him  with  It,  and  was  about  to  strike 
him  again,  when  he  Jerked  his  knife  from 
his  pocket,  and  stmck  one  blow;  that  J.  O. 
Falvey  then  expostulated  with  them,  where- 
upon he  ceased  and  went  away.  The  only 
description  of  the  knife  given  Is:  "It  was  an 
old  knife,  with  one  handle  neariy  off;  you 
could  Just  throw  it  open  and  shut  It  would 
stand  open  if  you  would  bold  it  straight, 
but,  if  you  held  It  the  least  bit  slanting,  It 
wonJd  fall  shut  The  back  spring  was 
broken."  This  is  the  only  description  given 
In  this  record  of  the  knife  which  was  used  by 
appellant,  and  with  this  be  inflicted  one 
stab. 

yariouB  and  sundry  exceptions  are  reserv- 
ed to  the  charge  of  the  court.  The  charge 
limits  the  right  of  self-defense  with  provok- 
ing the  difficulty.  Under  this  state  of  facts 
it  Is  seriously  questionable  whether  or  not 
this  Issue  was  in  the  case.  Perhaps  it  may 
have  been  brought  within  this  rule  by  the 
state's  testimony  under  the  decision  of  Polk 
V.  State,  30  Tex.  App.  657,  18  S.  W.  466,  con- 
cede ^at  it  was,  then  It  was  clearly  Incum- 
bent upon  the  court  to  charge  the  converse 
of  It,  because  the  evidence  more  cogently 
states  that  the  difficulty  was  brought  on  by 
deceased,  and  not  by  appellant.  This  ques- 
tion was  admirably  elucidated  In  Shannon  v. 
State,  35  Tex.  Cr.  R.  2.  28  S.  W.  687,  60  Am. 
St  Rep.  17.  Appellant  unquestionably  had 
the  right  In  a  peaceable  manner  to  arm  him- 
self and  to  seek  a  meeting  with  the  party 
who  had  Insulted  him,  on  a  peaceful  mission 
to  endeavor  to  settle  the  troubles  between 
them,  and,  If  deceased  made  an  attack  upon 
him  or  provoked  a  difficulty,  the  farther  right 
to  defend  himself;  but  In  this  case  appellant 
did  not  arm  himself.  It  was  a  casual  meet- 
ing, BO  far  as  the  record  shows,  and,  from  the 
standpoint  of  appellant,  and  perhaps  from 
the  record,  an  unnecessary  Insult  on  the  part 
of  tbe  young  men,  one  pf  whom  was  de- 
ceased. They  evidently  followed  him  from 
the  store  of  Falvey  to  the  store  of  Weeks  & 
Powell.  It  was  shown  that  deceased  was  of 
a  quarrelsome  nature.  Special  charges  were 
asked  covering  appellant's  aide  of  this  ques- 
tion, which  were  erroneously  refused.  The 
court  charged  the  jury:  "In  passing  on  the 
question  as  to  whether  or  not  defendant  Is 
justifiable,  the  facts  and  circumstances  must 
be  viewed  from  the  standpoint  of  the  defend- 
ant Defendant  would  not  be  justified  In 
killing  deceased  because  deceased  had  fol- 
lowed him.  or  because  deceased  had  whistled 
lit  defendant's  horse.  The  only  net  that 
wonUt  jostuy  defendant  In  killing  deceased 


would  be  such  acts  upon  the  part  of  the  de- 
ceased, or  words  coupled  with  his  acts,  as 
were  reasonably  calculated  to  produce  In  tbe 
mind  of  the  defendant  a  reasonable  expecta- 
tion or  fear  of  death  or  serious  bodily  injury." 
Exception  was  reserved  to  this  charge  as 
being  argumentative  and  on  the  weight  of 
the  testimony.  This  was  singling  out  the 
fact  that  deceased  followed  accused  and  had 
whistled  at  him  and  his  horse,  and  charged 
upon  the  weight  and  effect  of  those  two  facts. 
This  the  court  should  not  have  done.  While 
these  facts  may  not  have  justified  appellant 
in  taking  the  life  of  his  adversary,  however, 
they  were  but  two  of  the  facts  mentioned  In 
connection  with  it  which  led  up  to  the  main 
facts  of  the  trouble  which  occurred  on  the 
gallery.  By  this  line  of  reasoning,  the  charge 
may  have  and  doubtless  did  impress  the 
jury  with  the  idea  that  the  court  believed 
these  were  the  only  facts  In  the  case  relied 
upon  by  appellant,  and.  In  fact,  practically 
limited  the  consideration* of  tbe  right  of  self- 
defense  to  those  two  facts.  It  Is  not  the 
province  of  the  court  to  charge  on  the  weight 
of  the  testimony.  The  jury  are  the  exclusive 
judges  of  tbe  credibility  of  the  witnesses, 
and  the  weight  to  be  given  their  testimony. 
The  statute  expressly  prohibits  the  court 
from  giving  a  charge  on  the  weight  of  testi- 
mony. 

As  before  stated,  appellant  requested  the 
court  to  submit  the  Issue  that  If  deceased 
provoked  the  difficulty  at  Weeks'  store,  and 
that  appellant  beMeved  frcmi  the  acts  and 
declarations  of  deceased  that  It  was  his  pur- 
pose to  provoke  a  difficulty  and  do  him  seri- 
ous bodily  harm,  and  that,  while  deceased 
was  In  the  act  of  Inflicting  serious  bodily  in- 
Jury  or  was  about  to  Inflict  serious  bodily 
Injury  upon  appellant  he  (appellant)  had  the 
right  to  resist  and  If,  under  those  circum- 
stances, he  killed,  defendant  would  not  be 
guilty.  Again,  special  Instruction  was  re- 
quested to  the  effect  that,  if  the  Jury  should 
find  from  the  evidence  that ,  deceased  fol- 
lowed appellant  from  Palveys  store  to 
Weeks'  store  for  the  purpose  of  provoking 
a  difficulty  with  him,  and,  in  pursuance  of 
such  design,  deceased,  not  In  the  act  of  de- 
fending himself,  procured  a  piece  of  plank 
and  struck  defendant  and  that  defendant 
then  cut  and  killed  Falvey,  believing  at  the 
time  he  was  In  danger  of  serious  bodily  In- 
jury from  Falvey,  he  would  be  entitled  to 
an  acquittal.  These  charges  were  refused. 
They  should  have  been  given. 

Exception  is  reserved  to  the  charge  be- 
cause articles  717  and  719  of  the  Penal  Code 
of  1895  were  not  given  In  the  charge  to  the 
jury.  Article  717  reads  as  follows:  "The  in- 
strument or  means  by  which  a  homicide  Is 
committed  are  to  be  taken  Into  consideration 
In  judging  of  the  Intent  of  the  party  offend- 
ing; if  the  Instrument  be  one  not  likely  to 
produce  death.  It  Is  not  to  be  presumed  that 
death  was  designed,  unless  from  the  manner 
In  which  It  was  used  such  intention  evidently 
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appears."  Article  710  pcorldea:  "Wbwe  a 
homicide  occurs  nnder  the  influence  of  sud- 
dnt  passion,  but  toy  the  use  of  means  not 
In  their  nature  calculated  to  produce  death, 
tbe  person  killing  is  not  deemed  Knllt7  of  tbe 
homicide,  unless  it  appear  that  there  was 
an  IntMition  to  kill,  but  the  party  firom  whose 
act  the  death  resulted  may  be  prosecuted  for 
and  ccmvicted  of  any  grade  of  assault  and 
battery."  There  Is  no  evidence  showing  that 
tbe  knife  wae  a  deadly  weapon.  The  only 
fact  from  which  that  Inference  can  be  gath- 
ered Is  tbe  "bare"  t&ct  that  tbe  wound  In- 
dieted  by  the  knife  did  produce  death.  It 
has  neT«r  been  held,  so  far  as  we  are  aware^ 
that;  because  death  resulted,  therefore  the 
weapon  is  necessarily  a  deadly  weapon.  The 
weapon  is  sot  necessarily  a  deadfy  weapon. 
The  weaput  is  dascribed  as  an  old  knife, 
with  one  handle  neariy  ofT;  "yon  could  Just 
throw  it  open  and  shut  It  would  stand  t^en 
if  you  held  It  straight  but  If  you  held 
it  the  least  bit  slanting  it  would  fall  shut 
The  back  spring  was  broken."  There  is 
enough  evidence  to  Indicate  it  was  a  pocket 
knife,  for  defendant  got  it  out  of  his  pocket 
Pocfcetknlves  are  not  per  se  deadly  weapons. 
They  may  or  may  not  be  deadly  weapons. 
Where  a  weapon  is  not  necessarily  a  deadly 
weapon,  Ihea  we  may  look  to  the  manner  of 
its  use,  along  with  all  the  facta,  In  order  to 
ascertain  tbe  Intent  wltib  which  it  Is  used. 
If  it  is  not  ordinarily  a  deadly  weapon,  tiien, 
in  order  to  find  homicide,  the  Intent  to  kill 
must  evidently  appear  from  tbe  manner  of  Its 
use.  Shaw  r.  State,  84  Tex.  Cr.  B.  4SS^  81 
B.  W.  861.  Here  sudden  trouble  came  up  be* 
tween  the  boys  In  regard  to  the  Insulting  con- 
duct of  deceased  towards  appellant  It  seems 
to  be  rather  clear  and  certain  tliat  a  deadly 
conflict  was  not  contemplated.  Appellanl^a 
intention,  as  he  ocpresses  It,  was  simply  to 
axk  for  an  amicable  settlonent  of  tbe  trouble 
and  a  cessation  of  tbe  insults.  He  bad  not 
armed  himsdf  for  any  deadly  conflict;  simply 
had  an  old  broken-handled  pocketknlfe,  and 
resisted  from  Ids  standpoint  the  attack  made 
Upcm  bim  with  the  plank.  He  only  used  the 
knife  after  being  struck,  and  only  Inflicted 
one  wound,  which  proved  to  be  fatal.  We  do 
not  believe  the  evidence  warrants  the  court 
in  taking  the  fbcts  from  the  Jury.  It  should 
have  been  submitted  to  the  Jury  as  a  question 
to  be  decided.  As  b«iing  out  this  view  of 
the  law,  see  Nichols  y.  State^  24  Tex.  Ap9. 
137,  5  S.  W.  661;  Martlnea  v.  State,  85  Tex. 
Gr.  B.  886,  33  S.  W.  970.  Undw  the  very 
terms  of  the  statute  before  the  court  would 
be  authorized  to  refuse  an  Instruction  under 
article  717,  supra,  tbe  testimony  must  make 
it  evident  that  the  party  intended  to  kill. 
The  facts  here  do  not  warrant  the  trial  court 
in  solving  this  question  adversely  to  appel- 
lant The  charge  should  have  been  given 
under  this  statute. 

It  Is  not  necessary  to  discuss  the  conduct 
of  the  Jury,  as  It  will  not  arise  upon  another 
trial. 


Vor  the  errors  discussed,  Ha  motion  bar  re- 
hearing la  granted,  and  tbe  Judgment  !■  !»• 
versed  and  tbe  cause  remanded. 

BBOOES)  J.,  dissents. 


UPTON  V.  STATE. 
(Court  of  Criminal  Appeals  of  Texas,  Hay  H, 
1905.  On  Behearing,  June  14^  19KiJ 

1.  HoMiciDi  —  Cbiminai.  Law  —  Recatxthq 

WiTHEaS. 

In  a  prosecution  for  murder,  the  court 
did  not  abase  Its  discretion  In  recalling  a  state's 
witness  alter  he  bad  testified,  and  aaking  him 
if  be  was  armed  on  tbe  occasion  of  the  ahoot- 
ing,  and  whether  he  remained  to  see  the  con- 
dnalon  of  tiie  difficulty. 

2.  Appxai«— Bxvnw-^nx  or  Bxcxftiohs— 
Pdwobe  or  Tbstucont. 

In  a  proeecutioQ  for  murder,  the  refusal 
to  iwrmit  accused  to  state  that.  In  a  conversa- 
tion with  deceased  before  the  Bbooting.  be  told 
him  not  to  send  any  notes  to  his  (defendant's) 
wife  by  bis  children,  will  not  be  received  where 
the  object  and  purpose  of  the  testimony  li 
not  stated  in  the  olll  of  exceptions. 
8.  HOHICIDX— BVIDIHOB— 0lBaUHSTl.l!ICE8  OF 
StTBBBNDXB. 

In  a  prosecution  for  murder,  refusal  to 
permit  accused  to  state  the  circumstances  of 
his  surrender  was  proper,  where  there  was  no 
controversy  In  regard  thereto,  and  no  evidence 
tending  to  show  flight 

4.  CsniiNAi.  li^w  — ■  Tbial  — ■  BxoLirsion  or 

JUBT. 

The  court  did  not  abuse  its  discretion  in 
sending  the  jury  out  while  accused's  counsel 
was  argoing  the  qoeations  of  law  to  the  court, 
where  the  object  was  to  enable  the  court  to  de- 
termine what  issues  should  be  presented  to  tbe  ' 
Jury. 

8.  Sake— BsvEBSAi/— Defective  Verdict, 

A  conviction  of  murder  In  the  second  de- 
gree will  not  be  reversed  because  the  verdict 
inds  the  accused  guilty,  and  assesses  bis  *^n- 
iah"  at  conflnsment  In  the  State  Feolteauary 
for  tai  year% 

On  Bebearlng, 

6.  HoHiciDE— EviDBNcs— RsuTton  or  Db- 
OBASBD  TO  Accused's  Children. 

In  a  proeecutioQ  for  murder,  where  It  ap- 
peared that  Immediately  prior  to  the  UUIng 
one  of  accnsed'a  children  brought  a  note  to  hu 
wife,  which  the  evidence  tended  to  show  came 
from  deceased,  it  was  error  to  exclude  testimo- 
ny by  accused  that  deceased's  relations  with  his 
children  were  friendly,  for  the  purpose  of  show- 
ing that  deceased  would  be  likely  to  procure  the 
children  to  carry  the  note ;  It  appearmg  that  the 
genuineness  of  the  note  was  contested. 

7.  SAXB^EVIDBKGB— BBS  Gbsta. 

In  a  prosecution  for  murder,  it  was  error 
to  refuse  to  permit  accused  to  show  by  his  wife 
what  bis  child  stated  when  delivering  a  note,  as 
res  gestffi  of  the  act  of  delivering  the  note,  which 
the  evidence  tended  to  show  came  from  deceased. 

Appeal  from  District  Court;  Brewsta 
County ;  B.  C.  Thomas,  Judge. 

Dave  Upton  was  convicted  of  murder  In 
tho  second  degree,  and  he  appeals.  Reversed. 

Morris  &  Van  Sickle  and  Qeo.  Powell,  for 
appellant.  Howard  Martin,  Asst.  Atty.  Gm, 
for  the  Stete. 

HENDERSON,  J.  Appellant  was  etmvlct- 
ed  of  murder  In  tbe  second  degree^  and  his 
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pimlthment  aneased  at  conibiemeat  In  ttw 
penltHitlaKy  tm  a  term  of  10  years;  benee 
this  appeal. 

Tbe  Caets  Allow  tfiat  appelant  and  deceas* 
(Ml  were  twtb  emplcyed  at  a  mining  camp  In 
Brewster  cotm^.  Appellant  bad  a  wife  and 
two  diUdren,  under  nine  yean  of  age,  wbo 
lived  at  the  camp  wltb  talm.  Up  to  a  abort 
time  inre¥loafl  to  tbe  branldde,  aiqpellant  and 
deceased  were  fWwids.  Two  or  tbree  days 
b^inre  tin  killing,  ^ipellant  diaoorered  some* 
nets  of  nudne  ftunillarity  betweoi  deceased 
and  bla  wlfb.  Appellant's  work  was  In  snper- 
Intendlng  tbe  engine  of  the  mining  company 
at  n^ht ;  and  on  Saturday  nlgbt  before  tbe 
bcMDldde^  wblcb  occnrred  on  tbe  following 
Tuesday,  be  bad  oocaalon  to  go  to  bla  cami^ 
and  there  discovered  deceased  with  bis  arms 
around  bJs  wife— as  be  states,  'in  tbe  act  of 
bnggliis  bis  wife."  On  the  next  day  be  re- 
mcnatrated  wltb  deceased  abont  bis  oondoct, 
and  tbcy  bad  some  altercation.  Later  on, 
dorinff  Snnday,  be  started  with  bis  wife  In  a 
hade  to  Mariposa,  wba»  tiwy  oonld  secore  a 
9tage,  for  the  purpose  of  sending  her  to  tbe 
train,  and  tboice  to  M  Paso,  erldoitly  for 
the  purpose  of  a  temporary  separation,  or 
getting  her  out  of  tbe  way  of  deceased.  He 
found  tbe  stage  crowded,  and  returned  to  the 
mlnliw  camp  with  bla  wife  and  children  on 
Monday.  On  Toeeday  be  was  lying  In  bed  In 
his  toit.  bis  wife  b^ng  In  the  tent  sewing, 
and  the  children  toongbt  her  a  note,  wblcb 
the  erldence  for  the  defense  teoOa  to  show 
was  from  deceased.  Reed.  This  note  stated.  In 
substance,  for  Mrs.  Vptum  not  to  leaTe  camp ; 
that  be  would  eltber  run  her  husband  off  or 
kill  film;  and  was  signed,  "George  Reed." 
Evidently  appellant  waa  not  asleep  at  tbe 
time  this  note  wu  banded  to  bis  wife,  as  be 
raised  up  directly  and  demanded  that  she 
should  hand  it  to  Mm.  She  pulled  tbe  note  out 
of  the  machine  drawer,  where  she  was  sew- 
inie,  tiirew  It  dowui  and  ran  out  of  tbe  Usat 
Appellant  read  It,  and  immediately  took  bis 
Winchester  gun,  went  to  whore  deceased  was, 
found  blm  with  two  Mexicans  (also  employes 
of  the  mining  camp),  and  fanmediatdy  shot 
blm  down.  At  the  first  shot  deceased  fell, 
and  defoidant  then  whot  blm  again.  Appel- 
lant aays  that,  when  be  got  to  wbere  deceased 
was,  deceased  made  a  demonstration  aa  if  to 
ftttaek  blm,  and  be  shot  blm.  This  is  a  suf- 
fldoit  statemeit  of  tbe  evidence  to  present 
and  discuss  the  assignments. 

Appellant  questl<m8  tbe  actlm  of  the  court 
In  vetoing  to  permit  him  to  prove  hy  the 
defendant,  while  a  witness,  that  George 
Reed^  (deceased's)  lelatlona  with  bla  chll- 
drm  were  friendly ;  that  be  played  with  tbe 
children  frequently;  placed  tbem  on  burros, 
etc,  asslsttog  tbem  to  ride,  etc  This  testi- 
mony was  exdnded.  Appellant  in  tbe  bill 
fails  to  aasign  any  purpose  that  would  be 
subserved  on  bla  behalf  in  the  admission  ot 
said  testimony.  Tbe  bill  should  have  stated 
the  object  and  purpose  of  said  evidence:  In 
the  ooorf  B  explanation  to  this  bill  it  la  stat- 


ed that  tbe  evidence  does  not  show  that,  at 
the  time  this  conversation  occurred  between 
Upton  and  Reed,  Reed  had  ever  sent  a  note 
by  the  children,  or  that  Upton  had  ever  beard 
that  Reed  bad  sent  a  note  by  the  diildroi.  or 
that  be  had  any  intention  of  sending  a  note 
by  them.  This  c^Ianatlon  of  the  court  evi- 
dently snggeste  that  tbe  purpose  of  appellant 
In  proposing  to  adduce  the  proot  offered  was 
to  show  that  deceased  would  likely  use  appel- 
lant's children  in  sending  notes  to  hta  (appel- 
lant's) wife.  It  does  not  ai^Kar  from  this 
bill,  bowevor,  that  the  sending  of  tbe  notes 
by  the  children  was  a  controverted  matter. 
In  the  absence  of  some  sbowii^  in  tbe  bill  It- 
sdf  as  to  tbe  object  and  purpose  of  this  tes- 
timony, and  bow  Ite  rejection  injuriously  af- 
fected ai^lant.  we  are  not  authorized  to 
supply  it  The  bill  should  be  complete  with- 
in Itself,  BO  as  to  point  out  the  error  of  the 
comt,  and  show  that  tbe  courts  action  In 
rejecting  the  evidence  operated  to  tin  injury 
ot  an^sllant 

Tbe  next  bill  is  with  reference  to  the  actl<m 
of  the  court  in  recalling  the  state's  witness 
Pablo  Tlegaa,  aftCT  he  bad  teatlfled,  and  ask- 
ing him  if  he  was  armed  on  the  occasion  of 
the  sbootli^  and  whether  be  ronalned  to  sse 
tbe  conclusion  of  the  dlAcnlty,  in  answer  to 
which  he  stated  that  be  was  not  armed,  and 
that  be  did  not  run  away,  but  remained  to 
see  the  conclnslou  of  tbe  dlfflcalty.  It  is  per- 
missible to  recall  a  witness,  even  after  Uie 
defaidant  has  closed  bis  case,  elttier  in  r^nt- 
tel,  <a  wbere  there  is  some  controversy  as  to 
what  the  witness  may  have  stated,  and  he 
can  be  required  to  restate  bis  testimony  on 
the  point  This  is  a  matter  wlttdn  the  die- 
cretlon  of  the  court  As  presented,  we  see 
no  error. 

While  appellant  was  on  tbe  stand,  tastttj- 
Ing  as  a  witness  In  bis  own  b^alf,  and  was 
testifying  as  to  a  conversatlmk  bad  vrifb  de- 
ceased on  Sunday  morning,  be  started  to  tes- 
tify that  in  the  same  conversation  be  told 
deceased  not  to  send  any  notes  to  bla  (defend- 
ant's) wUe  by  his  children.  Counsel  for  tbe 
state  objected  on  tbe  ground  ttiat  such  state- 
ment would  be'  self-serving,  irrelevant  and 
Immaterial  to  any  issue.  Tbe  court  sustained 
the  objection,  it  will  be  seen  that  tbe  object 
and  purpose  of  said  testimony  are  not  stated 
In  tbe  bin.  Unless  tbe  object  and  purpose  of 
testimony  are  obvious,  the  bill  should  always 
state  such  object  and  purpose,  in  order  that 
tbe  court  below  may  Intelligently  paaa  on  the 
objection  to  the  evidence.  Rodgers  v.  State, 
84  Tex.  Or.  R.  61%  81  S.  W.  650;  GUne  t. 
State,  34  Tex.  Or.  R.  847,  30  S.  W.  801 ;  Mar- 
tin T.  State,  32  Tex.  Or.  R.  443,  24  S.  W.  S12; 
Graham  t.  State.  28  Tex.  Or.  App.  582,  IS  8. 
W.  1010.  It  has  further  been  held  that  tbe 
statement  that  the  testim<my  ia  irrelevant 
and  immaterial  Is  not  a  ground  of  objection, 
unless  it  Is  obviously  sa  Hamblln  v.  Stat^ 
41  Tex.  Or.  R.  18S,  SO  S.  W.  1019,  51  S.  W. 
1111.  In  addition  to  this,  the  court  further 
explains  that  the  evidence  does  not  show  that 
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at  the  time  the  conversation  occnrred  be- 
tween Upton  and  Reed,  Reed  had  ever  sent 
a  note  to  his  wife  or  other  person  by  the  chil- 
dren, or  that  Upton  bad  ever  heard  that  Reed 
had  sent  or  Intended  to  send  any  note  by  the 
children.  Of  course,  if  we  were  permitted  to 
look  to  the  evidence,  we  might  understand 
the  object  and  pucpose  of  the  attempted  in- 
troduction of  this  testimony,  but  we  are  not 
allowed  to  help  out  bills  of  exception  In  this 
manner. 

We  do  not  believe  there  is  anything  in  the 
refusal  of  the  court  to  permit  appellant  to 
state  the  circumstances  attendlns  bis  surren- 
der. There  was  no  controveray  on  this  point 
—as  to  a  voluntary  surrender  by  appellant^ 
and  no  evidence  Introduced  by  the  state  re- 
motely tending  to  show  flight. 

Bill  No-  5  shows  that  when  Sadie  Upton, 
wife  of  defendant,  was  testifying  in  his  be- 
half, and  bad  testified  to  the  delivery  to  her 
of  a  note  from  the  deceased,  George  Reed, 
immediately  preceding  the  killing  (being  the 
seoond  note  witness  testified  to  having  re- 
ceived from  George  Reed,  as  shown  the 
statement  of  facts ;  said  note  having  been  de- 
livered by  one  of  the  children  of  defendant 
to  hie  wife.  Sadie  Upton,  in  company  with 
the  other  child),  defendant  proposed  to  prove 
tn  this  connection  what  the  child  said  when 
in  the  act  of  delivering  the  note  to  said  wit- 
ness, as  to  who  sent  the  said  note,  to  wit, 
that  the  child  said  at  the  time  that  it  was 
sent  to  witness  (wife  of  defendant)  by  Qeorge 
Beed.  On  objection,  this  testimony  was  ex- 
cluded. This  was  objected  to  on  the  ground 
that  It  was  hearsay  and  immaterial.  The  bill 
does  not  show  what  object  and  purpose  appel- 
lant had  in  ofTering  this  testim(my.  The 
court,  in  the  explanation,  shows  that  he  ex- 
cluded it  because  appellant  was  not  present 
at  the  time.  Appellant,  in  bis  brief,  Insists 
that  the  testimony  was  admissible  as  a  part 
of  the  res  gestae  of  the  act  of  delivering  the 
Dote.  This  contention,  the  writer  believes,  is 
correct  Wharton  Law  of  Ev.  0tA  Kd.)  vol.  1, 
i  282.  However,  if  it  be  conceded  that  this 
statement  of  the  child  at  the  time  of  deliver- 
tiis  the  note  was  res  gestae  <that  Is,  a  part  of 
the  transaction  of  its  dellvwy),  as  stated  be- 
fore, appellant  does  not  show  what  object  and 
purpose  he  had  In  Introducing  this  res  gestee 
testimony.  Without  such  statement,  we  can- 
not undertake  to  say  that  it  would  have  serv- 
ed any  legitimate  purpose.  See  authorities 
heretofore  cited.  Appellant  argues  at  length 
in  fate  brief  that  It  was  a  controverted  ques- 
tion as  to  the  genuineness  of  said  note ;  that 
is,  as  to  whether  it  was  written  and  sent  by 
George  Beed,  deceased,  to  the  wife  of  appel- 
lant If  thte  (AJect  and  pnipose  had  been 
stated  In  the  bill,  we  believe  there  can  be  no 
question  as  to  it>  admissibility.  But  It  te 
not  80  stated,  and  we  are  not  permitted  to 
help  oat  the  bill  by  a  reference  to  the  state- 
ment of  facts. 

Appellant  objected  to  the  court  sending  the 
iury  out  while  counsel  for  defendant  were 


arguing  the  queatirais  of  law  to  the  court  As 
explained  by  the  court.  It  occurred  in  this 
wise;  Counsel  for  defendant  was  proceeding 
to  address  the  court  as  to  the  legal  prc^>osi- 
tions  controlling  the  case,  and  over  his  objec- 
tions the  court  sent  the  Jury  out  After  this 
discussion  before  the  court,  the  Jury  returned, 
and  the  court  explains  that  appellant  had  full 
opportunity  to  discuss  before  the  Jury  tbe 
law  applicable  to  the  facts  of  the  case,  and 
-to  apply  such  law  to  the  facts;  that  his  only 
object  in  sending  tbe  Jury  out  was  to  enable 
the  court  to  determine  what  Issues  should  be 
presented  to  the  Jury.  In  this  exercise  of 
Judicial  discretion  we  do  not  believe  there 
was  etroT.  See  Vernon  v.  State  (Tex.  Cp. 
App.)  33  S.  W.  364. 

Appellant  Insists  that  the  case  should  be 
reversed  on  account  of  the  verdict  of  the  Jury, 
which  is  as  follows;  "We  the  Jury  find  de- 
fendant guilty  of  murder  in  the  second  de- 
gree and  assess  his  punish  at  confinement  In 
the  State  Penitentiary  for  ten  years."  His 
Insistence  being  that  the  word  "punish"  is 
unintelligible  in  this  connection.  We  do  not 
agree  to  this  contention.  Bain  v.  State,  79 
S.  W.  814.  9  Tex.  Ct.  Rep.  950. 

Appellant  also  urges  that  the  testimony  is 
not  sufficient  to  sustain  the  verdict  We  con- 
fess that,  looking  to  the  evidence,  It  appears 
to  US  very  much  like  a  case  of  manslaughter; 
but  we  are  not  pr^>ared  to  say  that  the  Jury 
was  not  authorized  to  find  appellant  was  not 
excited  by  passion  at  the  time,  and  so  they 
may  have  been  Justified  In  finding  murder  in 
the  second  degree. 

The  Judgment  te  affirmed. 

On  Rehearing. 
This  case  was  affirmed  at  a  former  day  of 
this  term,  and  now  comes  before  us  on  motion 
for  rehearing.  Appellant  urgently  insists  that 
tbe  court  was  in  error  in  hDl(Ung  that  he 
failed  to  state  the  purpose  be  had  in  view  In 
showing  the  friendly  relations  existing  be- 
tween George  Reed,  deceased,  and  appellant's 
children,  and,  further,  that  the  court  was  mis- 
taken In  holding  that  It  was  not  a  contro- 
verted matter  about  Reed  sending  notes  by 
the  children  of  appellant  A  more  critical 
examination  of  this  bill  suggests  that  appe- 
lant does  state  that  bis  purpose  in  Introdu- 
cing this  testimony  was  to  show  that  deceas- 
ed would  likely  procure  appellant's  children 
in  carrying  notes  between  himself  and  appel- 
lant's wife.  True,  tbe  court  states  in  quali- 
fication to  said  bill  that  the  evidence  does  not 
show  that  at  the  time  this  conversation 
occurred  between  Upton  and  Beed,  Reed  had 
ever  sent  a  note  by  tbe  children.  On  Flec- 
tion, It  does  not  occur  to  vm  that  this  explana- 
tbm  disposes  of  appelluit's  bill  of  exceptions 
in  this  partlcnlar.  In  our  view,  it  would  not 
matter  whether  appellant  knew  at  that  time 
anything  in  regard  to  tbe  notes,  (w  tliat  de> 
ceased  was  sending  tbe  notes  by  his  children 
to  his  wife.  Now,  If,  as  stated  in  tbe  original 
opinion,  there  was  no  oontroversy  in  regard 
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to  deceased  sending  notes  by  appellant's  chil- 
dren to  his  (appellant's)  wife,  then  the  refusal 
of  the  court  to  permit  the  testimony,  perhaps, 
would  not  be  injurious  to  appellant.  IIow- 
erer,  ve  do  find  in  the  testimony  that  the 
genalneness  of  these  notes  was  contested  by 
tbe  state.  It  was  proven  by  the  mother  of 
deceased  that  the  uote  produced  in  evidence 
did  not  bare  the  genuine  signature  of  her  son 
George  Reed.  So  that,  in  a  sense,  there  was 
a  controversy  as  to  the  genuineness  of  these 
notes,  which  evidently  embraced  the  fact  as 
to  whether  or  not  they  were  sent  by  deceased 
ta  appellant's  wife.  Taking  this  view  of  the 
question,  we  were  evidently  in  otof  in  hold- 
ing that  the  court  was  correct  in  excluding 
the  testimony  aa  is  shown  by  the  bill. 

We  also  believe  that  ve  were  mistaken  In 
boUiDg  that  appellant's  bill  No.  6  failed  to 
abxm  error.  If  the  delivery  of  the  note  from 
deceased  to  appellant's  wife  by  appellant's 
little  cblld  was  adml8BU>le  In  evidence — and 
nnqnestlonably  It  was— what  occurred  at  that 
time,  as  stated  in  tbe  original  opinion,  was  a 
part  of  the  res  gestee  of  that  act,  and  was 
admissible  as  a  part  of  tbe  act;  and  although 
the  object  and  purpose  are  not  further  stat- 
ed, than  tbat  it  was  res  gestae,  we  believe 
that  was  a  snffldoit  statement  to  raider  It 
admissibly  In  connectloa  with  the  delivery  of 
tbe  note.  If  that  was  a  mat»lal  drcnm- 
stanoe.  It  was  obviously  material  to  show 
what  was  said  by  l^e  messenger  at  tbat  time 
as  to  who  sent  It 

The  motion  for  rehearing  Is  accordingly 
granted,  and  tbe  Judgment  la  reversed  and 
the  cause  remanded. 


ARMSWORTHT  v.  STATB. 

(Ooort  ot  Criminal  Appeals  iA  Texas.  June  21, 

1905.) 

1.  Homcins—CATiaB  or  Dbath— Instbuotion. 

Where  deceased  lived  till  within  a  few  days 
of  six  montliB  after  being  shot  by  defendant, 
and  within  two  months  after  tbe  shooting  de- 
ceased was  able  to  be  up  and  visit  his  neigh- 
bors, defendant  was  entitled,  on  a  prosecution, 
for  killing  deceased,  to  have  Pen.  Code  1895, 
tits.  651,  652,  charged,  requiring  not  only  that 
the  destruction  of  life  must  be  brought  About 
by  the  act  of  another,  but  that  tbe  destruction 
of  life  most  be  complete  by  the  acL 

2.  Sau— Sbu-Defenbe. 

On  a  prosecution  for  homicide,  evidence  ex- 
amined, and  held  to  raise  the  issae  of  and  en- 
title the  defendant  to  a  charge  on  self-defense. 

3.  Same— Man  BLAUOHTBB. 

Tbe  evidence  was  also  sufficient  to  entitle 
defendant  to  a  charge  on  manslaughter. 

4.  Sauk— AOQBAVATED  AB8ATn.T. 

The  evidence  was  also  sufficient  to  entitle 
the  defendant  to  a  charge  on  aggravated  as- 
■anlt 

5.  Save— Febvioub  Thbeats— Cooe. 

Proof  of  previous  threats  by  deceased  to 
Injore  defendant  entitled  the  defendant  to  a 
cluine  as  to  such  threats,  under  Pen.  Code 
18B0,  art  713.  providing  that,  where  a  defend- 
ant aoGOsed  of  murder  seeks  to  juatify  on  tbe 


round  of  threats  against  his  own  life,  he  may 
e  permitted  to  introduce  evidence  of  the  threats 
mi.de. 

Appeal  from  District  Court  Bowie  Coun- 
ty; P.  A.  Turner,  Judge. 

A.  M.  Armswortby  was  convicted  of  mur- 
der In  the  second  degree,  and  he  ajrpeals. 

Reversed. 

Mabaffey  &  Thomas  and  J.  B.  Manning, 
for  appellant  Howard  Martin,  Asst  Atty. 
Gen.,  for  tbe  State. 

BROOKS,  J.  Appellant  was  convicted  of 
murder  in  tbe  second  degree,  and  his  pun- 
ishment fixed  at  confinement  in  the  peni- 
tentiary for  a  term  of  five  years. 

Tbe  evidence  shows.  In  substance,  that 
appellant  and  deceased  met  In  the  public 
road;  deceased  being  in  a  wagon,  and  ap- 
pellant walking.  Words  ensued  between 
them,  and  appellant  attempted  to  sboot  de- 
ceased with  a  plstoL  Tbe  pistol  snapped, 
and  appellant  left  and  in  a  few  minutes  re- 
turned with  a  gun  and  shot  deceased  in 
tbe  face,  putting  out  bis  eyes,  and  slightly 
wounding  him  In  other  portions  of  tbe  head 
and  face.  Dr.  Talbot  testified  tbat  he  was 
a  physician;  could  not  tell  how  many  shot 
hit  deceased;  could  not  count  them;  he  was 
shot  all  over  tbe  face.  Hla  eyes  were  shot 
out,  and  he  was  shot  In  the  moutb.  He  was 
shot  In  the  hair,  neck,  throat  and  chest, 
and  perhaps  one  or  two  of  hla  teeth  were 
shot  out.  "I  extracted  some  of  the  shot. 
Waited  on  deceased  8  or  10  days.  In  my 
opinion,  this  was  a  very  serious  wound,  but 
I  (lid  not  consider  It  fatal  unless  compli- 
cations arose.  I  ceased  attending  him  be- 
cause I  did  not  think  my  services  were 
needed  any  longer,  and  thought  his  condition 
very  good.  I  did  not  consider  the  wounds 
dangerous.  It  was  a  serious  woimd,  but  not 
necessarily  dangerous.  By  complications  I 
mean  erysipelas,  blood  poisoning,  or  pneu- 
monia. I  consider  It,  as  far  as  the  wound 
went,  unless  these  complications  set  up,  he 
was  out  of  danger  when  I  quit"  The  testi- 
mony does  not  show  that  any  complicatlous 
such  as  tbe  physician  testified  about  en- 
sued. Within  two  months  after  deceased 
was  shot  be  was  up  and  able  to  visit  his 
neighbors.  It  was  within  a  few  days  of  six 
months  after  the  wounds  were  Inflicted  by 
appellant  before  deceased  died.  Appellant 
Insists  that  tbe  court  should  have  charged 
articles  051  and  ^2,  Pen.  Code  1895.  The 
charge  of  tbe  court  in  reference  to  the  mat- 
ter thus  suggested  is  as  follows:  "I  fur- 
ther charge  you,  upon  an  Indictment  for 
murder,  defendant  may  be  convicted  of  as- 
sault with  Intent  to  murder.  If  tbe  evidence 
In  this  case  fails  to  establish  to  your  satis- 
faction, beyond  a  reasonable  doubt  that  the 
wounds  Inflicted  by  tbe  defendant,  if  any, 
on  tbe  deceased,  E.  G.  James,  caused  his 
death,  then  you  will  consider  whether  the 
defendant  is  guilty  of  an  assault  with  In- 
tent to  murder."   The  articles  cited  above 
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ant  more  speciflc,  as  insisted  by  appellant, 
tban  the  common  law,  and  state  not  only 
tbat  tbe  destruction  of  lite  mnst  be  brought 
about  by  tbe  act,  agen<7,  procur^ent,  or 
omission  of  another,  but  tbat  the  destruction 
of  Ufe  must  be-  complete  by  sucb  act  or 
agency.  In  other  words,  If  tbe  wouids  in- 
flicted by  appellant  upon  deceased  did  not 
cause  bis  death,  and  appellant  was  not  the 
guilty  agent  tbat  brought  about  the  complete 
destruction  of  his  life,  then  he  Is  not  guilty 
of  murder.  It  Is  true  tbat  tbe  witnesses 
testified  deceased  did  not  recover;  that  his 
health  gradually  failed  under  tbe  wounds  In- 
flicted by  appellant  We  take  it  that  appel- 
lant, being  ei^tled  to  the  reasonable  doubt 
in  the  matter,  should  h»ve  had  a  charge  pre- 
senting tbe  question  more  accurately. 

Appellant  inslsto  that  the  court  should 
hare  charged  on  self-defense.  Appellant 
testified  in  bis  own  behalf,  substantially,  as 
follows:  Tbat  tbe  diflQculty  between  himself 
and  deceased  occurred  on  June  28^  about  5 
o'clock;  that  he  liad  been  to  Texarkana  with 
his  father,  and  came  back  with  him;  tbat 
he  (defendant),  in  company  with  Oardner, 
left  Dr.  Bentley'B  home  and  started  to  bis 
(defendant's)  home.  Deceased  lived  about 
300  yards  south  of  Baitley*s  house,  on  tbe 
west  side  of  tbe  road,  opposite  Gardner's. 
When  defendant  and  Gardner  were  about 
halfway  betweoi  Bentl^s  place  and  Gard- 
ncr'a,  defendant  heard  a  wagon  coming 
behind  him,  and,  glancing  back,  saw  it  wu 
deceased  in  company  with  Walraven  and 
Hickson.  When  defendant  saw  tbe  wagon 
he  said  to  Gardner  that  be  wanted  to  speak 
to  James  (deceased).  Defendant  accosted 
James  as  follows:  "I  said,  ^old  on  a  min- 
ute, Mr.  James.*  He  pulled  up  the  lines  and 
said,  'Wdir  I  said,  "Mr.  James,  what  is 
the  matter?  What  have  we  done  to,  yon 
as  a  neighbor  to  cause  you  to  take  sucb 
a  stand  as  yon  baTe?  He  said,  'I  have  done 
nothing,  except  what  the  law  requires  me,' 
or  words  to  tbat  efTect  I  said,  1  care  noth- 
ing for  that;  but  yon  made  a  remark  this 
afternoon,  and  I  want  to  Imow  whethra  It 
was  with  reference  to  my  slsto'  or  not'  He 
said,  *ton  God-tbimn  little  son  of  a  Utch,  do 
yon  pmume  to  ask  me  what  I  say  or  do?* 
or  words  to  tbat  effect;  and  he  said.  1  will 
wear  yon  out'  He  had  a  whip  in  his  hand, 
or  reached  for  one;  he  bad  it  anyway  when 
I  looked  up,  and  be  was  threshing  at  my 
fiice  and  ey«i  from  a  standing  portion  in 
the  wagon.  He  was  sitting  down  when  I 
spoke  to  bim,  and  titter  I  spoke  be  arose 
and  commenced  threshing  at  me  when  I  ask- 
ed those  questions.  When  be  threatened  to 
whip  me  be  reached  out^  that  way  for  me, 
and  I  drew  a  revolver.  I  said  to  him,  It  Is 
enough  to  scandalise  my  people,  let  alone 
horsewhipping  me,  and  I  will  not  stand  for 
It.  I  win  certainly  hurt  yon  if  yon  hit  me 
in  the  face  with  that  whip.'  Hickson  said 
to  me,  'Don't  sboot  Arthur.*  I  said,  1  am 
not  going  to  abool^  and  I  am  not  going  to  be 


horsewhipped  eiUier.*  WalntTOi  and  Hick- 
son wem  trying  to  get  bold  of  James  to  hold 
him  back  in  the  seat  and  the  mules  either 
started  up  or  somebody  started  tbem,  and 
they  went  a  few  paces,  three  or  four,  south, 
and  Mr.  James  Jumped  out  of  the  wagon 
and  said,  'I  will  .wear  the  road  out  with  that 
little  son  of  a  bitch  If  I  can  get  hold  of 
him,'  and  I  looked  back  and  be  was  coming 
on  me,  and  I  drew  tbe  revolver  again.  He 
threw  tiie  whip  at  me,  and  I  picked  it  up 
and  threw  it  back  In  the  wagon,  and  said: 
1  will  have  no  more  to  do  with  you.  Ton 
have  got  no  sense.  I  see  that*  I  went 
away  firom  there  flien — ^went  north.  I  did 
not  snap  my  gun  at  blm.  I  wmt  In  tbe 
direction  at  Dr.  Bentl^s.  After  I  bad 
turned  the  comer  of  the  lane  going  east  1 
beard  James  say:  'Oh,  Charles,  bring  me 
that;  bring  me  tbatl  I  will  kill  the  damned 
son  of  a  bitch,  If  be  Is  the  last  man  I  ever 
see.*  I  beard  James  say  that  I  was  then 
on  my  road  home.  •  •  •  Some  one  hal- 
loaed In  the  bouse,  'Come  in,  Arthur,  they 
are  gcdng  to  Intercept  yon  across  the  field.* 
I  said,  'I  guess  not;*  and  my  aunt  or  some- 
body In  tiie  rear  of  tbe  house  came  to  the 
Bide  gate  In  the  sonth  jaxA  fmce,  and  got 
bold  ot  me,  and  said,  *Come  in,  Arthur,  and 
eat  Buppw,  and  tben  go  home,*  and  I  could 
not  well  get  away.  She  wu  kind  of  «- 
cited,  and  bad  hold  ot  me,  and  I  advanced 
Into  the  gate,  through  tbe  woodhouse,  tboi 
through  tbe  dining  room  toto  the  middle 
room.  I  remained  In  tbe  bouse  a  very  abort 
tim&  I  Jnst  stepped  Into  12ie  middle 
and  there  was  a  south  window.  I  expect 
ed  somebody  in  tbat  middle  imm.  My 
aunt  left  me  there  in  tbe  dining  rown,  or 
went  around  to  the  rear.  *  *  *  I  heard 
exceedingly  loud  talUng,  looked  ont  die 
window,  and  saw  two  or  more  persons  com- 
tog  in  a  nortberly  dbrectlon.  I  saw  one  of 
them  was  Mr.  James.  They  were  probably 
10  or  12  paces  apart  I  heard  some  lond 
cunlng.  but  could  not  distinguish  tbe  words. 
I  was  inside  tbe  house,  and  could  bear  one 
oath  tttec  another— a  regular  torrent  of 
oaths.  I  thought  they  were  undoubtedly 
coming  aftw  me,  and  to  do  me  some  barm. 
Tbore  was  a  double-barrel  shot  gun  setting 
In  the  closet  just  to  my  right  shd  I  picked 
It  up  by  the  barrel  •  •  •  and  went  out 
of  the  bouse,  but  did  not  see  any  one.  but 
could  hear  somebody.  *  *  *  1  stood 
there  a  half  minute,  pos^bly,  before  I  saw 
any  one.  I  then  saw  Charley  James,  and 
saw  his  tatbet  afterwards;  I  could  not  say 
positively  how  close  Charley  was  to  bis  fa- 
ther, but  tiie  best  I  can  remember  would  be. 
about  half  tbe  distance  between  bia  father 
and  myself.  When  I  saw  him  be  was  pos- 
sibly IS  step^  from  me,  and  I  says.  Hold 
on,  Chariey,'  and  he  stopped,  and  almost  sim- 
ultaneously, or  immediately  afterwards,  his 
father  halloaed  and  said,  'Stend  aalde^  Chaz^ 
les,  I  will  fix  the  son  of  a  blteh,*  and  then 
I  looked  beyond  bim.    He  st^jwd  ont  of 
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tiie  war  a  couple  of  paces  or  more,  and  I 
saw  bis  fat&w  coming  on  me  with  his  band 
back  bere,  and  the  shot  was  fired.  He  was 
coming  on  me  with  bis  hand  behind  blm. 
1  oonld  not  see  what  be  bad  In  bis  band. 
*  *  *  At  the  time  I  saw  James  and 
beard  blm  tell  bla  son  to  stand  aside,  I 
thonght  he  was  going  to  shoot  me.  From 
the  attitude  he  was  In,  the  position  be  was 
in,  it  left  no  room  for  doabt  at  all."  Tbls 
evidence,  as  we  understand  It;  raises  the  is- 
sue of  self-defense,  and  the  court  should 
have  charged  on  It 

We  thlnlc  the  court  erred  In  falling  to 
charge  the  Jury  upon  the  Issjies  of  man- 
slaogbter  and  aggravated  assault. 

In  presenting  the  law  of  self-defense  on 
another  trial,  we  suggest  that  the  court 
charge  on  previous  threats  made  by  deceas- 
ed to  injure  appellant  Swain  t.  State,  86 
9l  W.  335.  12  Tex.  Ct  Rep.  812;  article  71S, 
Pen.  Code  1895. 

For  the  errors  discussed,  the  Judgment  Is 
reversed,  and  the  cause  remanded. 


TOKES  V.  STATB.* 

(Court  oi  Criminal  Appeals  of  TexaSk   Jvaa  7, 

1905.) 

1.  robbskt— gonsbnt  or  pabtt  robbid— 
Plan  to  Entrap  Bobbbb. 

Where  prosecutor,  in  anticipation  of  being 
robbed,  carried  marked  money,  in  order  to  de- 
tect the  robber,  this  was  not  such  consent  as 
absolved  defendant  from  friminality. 

2.  Saub— EzjEHBifTS  or  OmNSE. 

On  proof  of  either  of  the  allegations  in  an 
indictmeot  charging  that  defendant  committed 
a  robbery  by  an  assault  and  by  violence,  and  by 
patting  the  prosecutor  In  (ear  of  life  and  bodi- 
ly injury,  etc.,  the  offense  Is  complete, 

[Ed.  Notau— For  cases  in  point  sse  voL  41i, 
Cent  Dig.  Bobbery,  «  6.] 

8.  Sahb— Paoor  of  Actual  Fbab. 

In  a  prosecution  for  robbery,  it  is  not  nec- 
essary that  actual  fear  of  life  and  bodily  in- 
jury on  the  victim's  part  should  be  strictly  and 
predady  proved,  as  the  law  presnmes  fear 
whn«  tnere  appears  to  be  Just  gronnd  for  it 

[Bd.  Note. — For  cases  In  p<^nt  see  vol.  42, 
Cent.  Dig.  Bobbery,  H  T,  28.] 

4.  Saub— Arbest  bt  OrFicEBS— SuBSEqucnT 
VioLencE  AWD  Robbeby— Exoheb.\tior. 

Officers  who  mabe  a  riKfatful  arreet,  and 
sabaequently  nse  violence  and  rob  the  party  ar- 
rested, are  not  exonerated  on  account  of  the 
legality  of  the  alleged  arrest 

5.  Samc  —  BiOHT  or  OmcEBS  TO  Sbabch 
Fbisonkb— Intent  to  Rob. 

Conceding  that  officers  maUng  an  arrest 
may  search  the  prisoner  and  take  valuableu 
from  bim  for  the  purpose  of  beeping  them  safe- 
ly until  he  is  enlarged,  yet  if  they  had  the  in- 
tent, at  tbe  time  of  finding  valuables  or  money 
on  him,  to  take  the  same,  and  used  force  to 
make  the  search,  their  right  of  search  is  not 
available  to  defeat  a  prosecution  for  robbery. 
C  Sake— Dbgbbb  of  Fobcb— Evidence. 

Where,  after  making  an  arrest  and  tak- 
ing the  prisoner  to  jail,  tbe  officers,  without  ask- 
ing his  consent  to  be  searched,  rudely  backed 
him  agsinst  the  wall  and  held  his  bands  up, 

*R<aisarlat  tfeaM  Jane  U,  IMi, 


while  one  of  them  extracted  money  from  hiii 
pocket,  snfflcieot  force  was  used  to  constitute 
an  element  of  robbery. 

(Bd.  Note. — For  cases  in  point,  see  voL  ^ 
Cent  Dig.  Bobbery,  |  &] 

7.  Same— Intent  to  Appro pbiatb  —  Bum- 

OXENCT  or  EVIOBNCE, 

Evidence  that  almost  immediately  the  offi- 
cers deposited  with  the  jailer  whisky  and  55 
cents  taken  from  the  prisoner,  but  kept  ¥88  in 
currency,  also  taken  from  him,  was  sufficient  to 
show  a  present  Intent  in  talcing  the  money,  to 
appropriate  it  to  their  own  use. 

[Gd.  Note. — For  cases  in  point  see  voL  42, 
Gent  Dig.  Bobbery.  H  3,  83.] 

8.  Saue— Evidence  —  Admissibilitt  —  Eb- 

ROB. 

Where,  in  anticipation  of  being  robbed  and 
In  order  to  detect  the  robber,  prosecutor  carried 
marked  currency,  tbe  admission  in  evidence  of 
a  written  memorandum  preserved  by  a  witness, 
at  the  time  he  gave  prosecutor  tbe  bills,  of  the 
numbers  and  denommations  thereof,  and  used 
by  the  witness,  who  stated  that  it  was  correct 
and  made  at  the  time,  was  not  error. 

9.  Saicb— Revxbbiblb  ERBbR. 

The  bills  having  by  other  erldenoe  been 
abundantly  identified  as  those  taken  from  prose' 
cutor,  the  admission  of  the  memorandum.  If 
erroneous,  was  not  reversible  error. 

10.  OaiiaNAI,  liAW-^PBCIAL  Chabqi  —  Ik- 

■tbuctiohb  Albeadt  Oitxr. 

Where,  in  a  cHminal  eun,  tha  omrt  <Sux- 
ged  correctly,  special  charges,  in  so  far  as 
they  announced  the  same  principles,  were  not 
called  for. 

Appeal  CrCHoi  District  Court;  Grayton  Cbun- 
ty;  B.  L.  JouM,  Judge. 

John  Tones  was  convicted  of  robbery,  and 
appeals.  Affirmed. 

B.  J.  Smith,  F.  N.  Roberts,  and  R.  H. 
Thompson,  for  apiMllant.  Galloway  &  Tow- 
ell  and  Howard  Martin,  Asst  Atty.  Oen., 
for  the  State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  robbery,  and  his  punishment  fixed  at 
confinement  In  the  penitentiary  for  a  term 
of  nine  years;  hence  thla  appeal. 

The  state's  case,  brlefiy  stated.  Is  as  fol- 
lows: H.  8.  Rich  was  constable  of  prednct 
No.  1,  at  Sherman,  and  Marlon  Nicholas  was 
also  a  resident  of  Grayson  county.  Nicholas 
suspected  that  some  robberies  and  violations 
of  tbe  local  option  law  were  being  commit- 
ted In  tbe  city  of  Denlson.  He  conferred 
with  Rich  about  tbe  matter,  and,  as  a  re- 
sult of  their  conference,  Rich  agreed  to  get  a 
man  to  see  if  he  could  not  catch  up  with 
the  parties  committing  said  offenses.  He  se- 
lected prosecutor  Joe  Richards,  a  painter 
and  a  resident  of  Sherman.  On  the  day  pre- 
ceding the  night  of  the  alleged  offense,  these 
three  parties  met  In  Sherman  and  gave 
Richards  $40,  $38  of  which  was  furnished 
by  Nicholas,  and  consisted  of  one  $10  bill, 
and  five  $5,  and  three  $1  bills  of  United 
States  currency.  The  numtwrs  of  all  these 
bills  were  taken  on  a  slip  of  paper  by  the 
parties  at  the  time.  Besides,  they  were 
marked,  and  from  some  of  the  bills  small 
portions  were  torn  off.  The  remaining  $2 
in  allvw  was  fnrnlabed  t^^  Blch,  constable. 
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It  waa  nnderstood  that  Bicharcts  was  to  go 
to  DenlsoD  tliat  nlgbt,  buy  all  tbe  whisky 
he  could  with  the  silvw  money,  but  was  not 
to  spend  the  cunrem^.  These  bills  wei'e 
placed  with  him  to  be  nsed  to  detect  any  par- 
ties who  might  rob  prosecutor,  Blchards, 
sbonld  he  be  robbed.  In  pursuance  of  this 
agreement,  BIchard  and  Nicholas  went  that 
evening  m  night  to  Denlson.  After  getting 
there,  Nicholas  separated  from  prosecutor 
Blchards.  Blchards  Immediately  proceeded 
to  the  execution  of  the  plan,  went  to  several 
joints,  drank  some  beer  and  a  drink  of  whis- 
ky, and  bought  two  pint  bottles  of  whisky 
at  two  different  joints.  Subsequently  he 
was  seen  on  the  street  by  appellant,  wbo 
was  a  policeman  of  Denlson,  and  by  Flnley, 
also  a  policeman.  He  was  at  the  time  either 
drunk,  or  acting  in  a  manner  to  suggest  be 
was  (!bunk.  They  accosted  him  and  charged 
him  wltb  being  intoxicated.  He  seems  to 
hare  denied  it,  stating  he  could  take  care  of 
himself  and  liad  money  to  pay  his  way. 
and  that  be  was  from  the  territory.  They  « 
arrested  him,  however,  and  marched  him  \ 
to  the  jail,  one  on  either  side  of  him.  When  | 
they  got  there,  they  took  him  inside,  st^od 
him  against  the  wall,  held  bis  arms  up,  and 
searched  him.  They  took  from  him  the  roll 
of  currency  bills  before  mentioned,  55  cents 
in  silver,  a  pocketbook,  and  the  two  pint 
bottles  of  whisky.  They  deposited  with  the 
Jailer  the  two  pints  of  whisky,  tbe  purse, 
and  66  cents.  The  balance  of  the  money 
they  did  not  deposit  The  next  morning,  on 
complaint  of  Blchards,  appellant  and  his  co- 
defendant,  Flnley,  were  arrested  and  search- 
ed. On  appellant's  person  was  found  four 
$5  bills  and  one  %1  bill,  and  on  Flnley  was 
found  a  |10  bill  and  a  $5  bill  and  one  $1  bill. 
All  Of  these  bills  were  thoroughly  Identified 
by  witness  Blch  as  the  same  currency  bills 
that  he  and  Xidiolas  had  given  to  prosecutor 
Blchards  on  the  evening  before.  All  of  said 
currracy  that  had  been  given  said  Blchards 
was  found,  except  two  one-dollar  bills  not 
accounted  tor.  Appellant  denied  that  he  got 
any  money  off  ot  Blchards  on  tlie  night  be- 
twb,  except  the  65  crata,  and  claimed  the 
money  found  on  his  person  as  his  own  prop- 
erty, which  lie  had  borrowed  on  the  day 
before  from  one  Carver.  Flnley  also  denied 
that  they  had  taken  any  money  from  Blch- 
ards, except  the  S5  cents,  and  accounted  tor 
and  claimed  the  money  on  his  person  as  bis 
own.  It  was  also  shown  on  the  part  of  ap- 
pellant that  when  they  arrested  prosecutor 
he  claimed  to  have  been  robbed  of  his  watch 
and  some  money  In  a  house  of  prostitution  in 
Denlson.  This  Is  a  sufficient  statement  of 
the  case  to  dlscnss  tbe  legal  questions  pre- 
sented. 

We  nnderetand  app^ant's  Aetatae  to  can- 
brace  two  propositions:  Firat,  that  prose- 
cutor was  willing  to  be  robbed,  prepared 
himself  for  that  puriwse,  made  no  resist- 
ance; and,  conceding  that  the  money  was 
taken  uom  him  und»  the  drcumstancea  by 


tbe  officers,  that  it  was  with  his  consent, 
and  BO  there  could  be  no  robbery.  Second, 
that  appellant  and  his  companion,  Finley, 
were  police  office  of  tiie  town  of  Denlson; 
that  they  were  authorized  by  wdlnance  to 
arrest  persons  found  drunk  In  any  public 
place  in  said  city;  that  appellant  was  found 
in  such  condition  by  them,  and  they  took 
him  into  custody  and  carried  him  to  Jail; 
that  they  had  a  right  to  search  him;  that 
they  used  no  violence  In  said  search;  and 
that  In  the  absence  of  any  violence  used  in 
procuring  the  money,  conceding  that  they 
did  procure  It,  this  would  not  constitute  ro1>- 
bery.  Furthermore,  If  It  be  admitted  that 
sufficient  vi(^eDce  was  shown  in  taking  the 
money,  still  no  intent  was  shown  to  ap- 
propriate It,  and,  If  subsequently  they  form- 
ed the  Intent  and  did  appropriate  said  mon- 
ey, it  would  not  constitute  robbery. 

On  the  first  proposition,  appellant  has  cit- 
ed a  number  of  authorities,  from  which  he 
deduces  a  principle  of  law  aa  follows: 
Where  money  Is  placed  upon  a  person  with 
tbe  purpose  of  being  taken  from  him.  In  or- 
der to  detect  a  criminal,  the  owner  of  the 
money  and  the  person  from  whom  the  mon- 
ey Is  taken  consenting  thereto,  robbery  is 
not  committed.  The  authorities  cited  in  sup- 
port of  this  proposition  are  Spelden  v.  State, 
3  Tex.  App.  162,  30  Am.  Bep.  126;  Connor 
T.  People,  18  Colo.  373,  33  Pac.  150,  25  L. 
B.  A.  341,  33  Am.  St  Bep.  205;  State  v. 
Hayes,  105  Mo.  76,  16  S.  W.  614,  24  Abi. 
St.  liep.  300:  MaGee  v.  State  (Tex.  Cr.  App.) 
66  S.  W.  664;  notes  to  Allen  v.  State.  91 
Am.  Dec.  477;  note  to  State  v.  Hull  (Or.) 
54  Pac.  159,  72  Am.  St  Bep.  705.  Of  course, 
if  It  be  conceded  that  the  evidence  shows  that 
tbe  prosecutor  was  consenting  to  the  rob- 
bery, then  the  application  of  the  autiiorttiea 
cited  may  be  granted.  However,  we  gather 
from  the  authorities  cited  by  appellant,  and 
others,  that  as  to  the  offense  of  burglary, 
larceny,  robbery,  and  other  crimes  of  like 
charactw,  tf  the  owner  ot  the  burglarised 
premises  or  property  Invites  a  crime  or 
induces  parties  to  commit  an  <AenBe  in  order 
that  they  might  be  apprehended,  he  cannot 
afterwards  be  heard  to  say  that  be  did  not 
consent  to  what  waa  done.  It  was  so  held 
in  Allen's  Case.  The  principle  is  farther  oc- 
tended  by  scHne  of  the  cases  tiut  wfaoe  tbe 
owner  of  the  premises  songht  to  be  bnc^r^ 
Ized  authorizes  ids  servant  to  act  with  the 
accused,  and  nndw  the  owner's  directloD 
imlocked  the  door  x>t  the  premises  said  to 
be  burglarised,  and  entered  the  premises 
■wlfb  the  accused,  thla  waa  held  not  to  be 
burglary,  became  of  his  consrat  In  Speld- 
en's  Case,  which  was  the  alleged  bmslaty 
of  a  bank  In  Dallas,  it  appears  that  tb«; 
owners  set  on  foot  the  design  to  have  the 
bank  burglarised,  and  had  detectives  go  In 
with  the  burglars.  In  that  case  it  was  held 
there  waa  consent  But  we  do  not  believe 
it  is  held  by  any  well-ctmsldered  authority 
that  wh»e  a  person  has  Isamad  oC  ^ane 
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to  bur^arize  lifs  premises,  and  does  not  at 
aJ]  enter  Into  the  designs  of  the  burglar,  but 
does  not  try  to  prevent  the  burglary,  on  the 
cootrarr,  lays  plana  to  entrap  the  burglar, 
and  does  apprehend  him  In  the  act,  there 
is  so  consent  to  the  bnrglary,  and  the 
burglar  Is  amendable  to  punishment  liobln- 
son  T.  State,  34  Tex.  Or.  R.  71,  29  S.  W.  40, 
53  Am.  St.  Rep.  701 ;  Thompson  t.  State,  IS 
Ind.  3S6,  81  Am.  Dec.  364;  State  v.  Sneff, 
22  Xeb.  481,  35  K.  W.  219.  And  we  under- 
stand the  same  principle  Is  announced  in 
Alexander  t.  State,  12  Tex.  540;  Plgg  t. 
State,  43  Tex.  108;  Johnson  r.  State,  3  Tex. 
App.  590;  Bishop,  Gr.  Law,  toI.  1,  I  262. 
In  Alexander's  Case,  Judge  Wheeler  cites 
with  approval  the  principle  laid  down  Id 
.1  Chitty's  Or.  Iaw,  p.  952,  aa  follows:  "If 
the  owner.  In  order  to  detect  a  number  of 
men  in  the  act  of  stealing,  directs  a  servant 
to  appear  and  to  encourage  the  design, 
and  leada  them  on  until  the  ofFense  le  com- 
pleted, so  long  as  he  did  not  induce  the 
original  Intent,  but  only  provided  for  its 
discovery  after  it  was  formed,  the  criminality 
of  the  thieves  will  not  be  destroyed."  In 
Russell  on  Crimes,  vol.  2,  p.  113,  dting  1 
Foster,  p.  129,  he  refers  to  a  case  very  much 
in  point,  and  illustrative  of  the  principle 
of  law  here  Involved.  We  quote  as  follows: 
"One  Norden,  having  been  Informed  that  one 
of  the  early  stage  coaches  had  been  freqoent- 
Jy  robbed  near  the  town  by  a  single  bighway- 
loan,  resolved  to  use  bis  endeavors  to  ap- 
prehend the  robber.  For  this  purpose  he 
put  a  little  money  and  a  pistol  into  his 
pocket,  and  attended  the  coacb  In  a  post 
chaise,  nntil  the  highwayman  came  up  to 
the  company  in  the  coach,  and  to  him  and  to 
ttiem  presented  a  weapon,  demanding  their 
money.  Norden  gave  him  the  little  money 
be  had  about  bim,  and  then  Jumped  out  of 
the  chaise  with  a  pistol  in  his  hand,  and, 
with  the  assistance  of  some  others,  took  the 
highwayman.  This  was  holden  to  be  a  rob- 
bery of  Noiden."  It  occurs  to  us  that  the 
facts  of  this  case  come  within  the  principle 
of  the  above  case.  Here  there  was  no  agree- 
ment between  prosecutor  Richards  and  ap- 
pellant tliat  be  would  submit  to  a  i-obbery, 
as  was  the  case  in  Rex  v.  McDaniel,  1  Pos- 
ter's Eep.  121,  128.  Xor  was  there  any  in- 
vitation on  his  part,  much  less  was  thei-e 
any  device  to  lead  appellant  to  the  commis- 
sion of  the  offense.  WliUe  be  anticipated, 
like  Norden,  that  he  might  be  robbed,  he 
made  no  agreement  with  the  robbers  in  that 
regard.  Apprehending  that  he  might  be  rob- 
bed, he  had  a  perfect  right  to  prepare  himself 
beforeiiand.  In  order  tbat  he  might  detect 
the  persons  guilty  of  the  robbery,  and  this 
we  undmtand  to  be  all  that  he  did.  Under 
the  authorities,  this  Is  not  consent  to  the  rob- 
bery in  such  measure  as  to  absolve  appellant 
from  criminality. 

The  next  question  Is,  was  the  violence  used 
such  as  to  constitute  the  offense?  The  In- 
dictment  charges  that  appellant  onnmltted 


the  robbery  by  an  assault  and  by  violence* 
and  by  putting  the  said  Richards  In  fear  of 
life  and  bodily  injury,  etc.  If  either  of  these 
allegations  is  proven,  the  offense  is  complete. 
It  may  be  conceded  here  that  appellant  was 
not  In  fact  put  in  actual  fear  of  life  or  seri- 
ous bodily  injury;  but  the  authorities  bold 
it  is  not  necessary  that  actual  fear  ^ould 
be  strictly  and  precisely  proved,  as  the  law 
In  odium  spoilatorls  will  presume  fear 
where  there  appears  to  be  a  Just  ground 
for  it.  Long  V.  State,  12  Ga.  293;  Wiiliama 
V.  State,  51  Neb.  711,  71  N.  W.  729.  We 
take  It  that  the  state's  case  depends  on  vio- 
lence. If  there  be  not  a  sufficient  decree  of 
violence  proven,  then  the  state  has  no  case. 
We  understand  It  Is  contended  that  what- 
ever violence  was  used  was  authorized  by 
law  in  making  the  arrest  This  may  be  con- 
ceded, so  far  as  the  arrest  is  concerned. 
But  we  do  not  understand  it  to  be  the  law 
that  officers  can  make  a  rightful  arrest,  and 
If  they  subsequently  use  violence  and  com- 
mit a  robbery  they  will  be  exonerated  on 
account  of  the  legality  of  the  alleged  arrest 
The  books  do  not  cite  many  cases  of  roti- 
bery  where  the  offense  was  committed  by 
officers  after  the  arrest  of  the  prisoner,  yet 
there  are  some  which  recognize  the  princi- 
ple as  above  stated.  Russell  on  Crimes,  vol, 
2.  p.  11,  cites  Gascoigne's  Case,  1  Leach, 
280,  which  Is  Illustrative  of  this  question. 
There  a  woman  was  arrested  upon  the 
charge  of  having  committed  an  assault  up- 
on another  woman  who  lodged  in  her  house. 
She  appears  to  have  been  committed  to  the 
custody  of  an  officer,  who  to(A  her  in 
charge,  threatened  to  put  her  in  Jail,  hand- 
cuffed her,  and  succeeded,  by  alarming  her, 
in  getting  from  her  several  shillings.  Jus- 
tice Nares,  who  tried  the  prisoner,  said: 
"That  in  order  to  commit  the  crime  of  rob- 
bery it  was  not  necessary  that  the  violence 
used  to  obtain  the  property  should  be  by  the 
common  and  usual  modes  of  putting  the  pis- 
tol to  the  head  or  a  dagger  to  the  breast 
and  that  the  violence,  though  used  under 
the  color  and  specious  pretense  of  law  or  of 
doing  justice,  was  sufFiclent,  If  the  real  in- 
teution  was  to  rob.  And  he  left  the  case  to  the 
Jury  with  the  direction  that,  if  they  thought 
the  prisoner  had  originally,  when  he  forced 
prosecutrix  Into  the  coach,  a  felonious  In- 
tent to  take  her  money,  and  that  he  made 
use  of  the  violence  or  the  handcuffs  as  a 
means  to  prevent  her  making  resistance, 
and  that  he  took  the  money  with  a  feloni- 
otls  intent  they  should  find  him  guilty. 
The  Jury  found  that  the  prisoner  had  a  fe- 
lonious intention  of  getting  whatever  money 
the  prosecutrix  had  in  her  pocket  and  that 
the  putting  her  Into  the  state  described  In 
the  evidence  was  only  a  colorable  means  of 
putting  his  felonious  Intention  Into  execu- 
tion. And,  upon  the  case  being  referred  to 
the  12  Judges,  they  were  unanimously  of  the 
opinion  that,  as  it  was  fouud  by  the  Jury 
that  the  prisoner  had  an  original  intention 
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to  take  file  money,  and  bad  made  nae  of  ttae 
Tlolaice,  under  tbe  aanction  and  pretense  of 
the  law,  for  tbe  pnrpoae  of  obtaining:  It,  tbe 
offense  was  clearly  a  robbny.'*  hoag 
State,  12  Qa.  293,  Is  anotber  case  snnevliat 
In  point  There  tbe  court  laid  down  tbe 
criterl(m  wblcb  dlsttngnlsbea  robbery  from 
larceny,  as  tbe  violence,  actual  or  construc- 
tive, wblcb  precedes  the  taking.  Tbore  can 
be  no  robbery  without  violence,  and  no  lar- 
ceny with  It  It  Is  farther  held:  "If  one, 
against  whom  a  crime  baa  been  committed, 
with  or  without  warrant  arrests  the  offend- 
er, and  receives  money  or  property  without 
violence,  actual  «■  constmctlTe,  under  an 
agreement  not  to  prosecute,  that  Is  not  rob- 
bery. Actual  force  In  robbery  Implies  per- 
sonal violence.  If  there  la  any  Injury  done 
to  the  persfm,  or  if  there  Is  a  struggle  to  re- 
tain posseaslon  of  the  property  before  It  Is 
taken,  this  is  a  suflBclent  criterion  of  force." 
It  Is  further  held:  "If  threats  or  accusa- 
tlons  are  accompanied  with  force,  actual 
or  conBtructlve,  and  property  or  money  Is 
given  up  In  consequence  of  this  force,  the 
case  Is  robbery.  Nor  Is  tbe  guilt  of  the  par- 
ty accused  any  defense  to  an  act  of  robbery. 
If  property  Is  extorted  by  violence,  upon  a 
charge  of  larceny  or  any  other  crime,  the 
offense  is  neither  Justffled  nor  mitigated  by 
his  gallt,  nor  aggravated  by  his  Innocence. 
Tbe  law  will  not  permit  the  property  or 
money  to  be  violently  taken  from  a  citizen 
because  he  happens  to  be  a  guilty  man.  He 
Is  liable  to  tbe  law  If  guilty,  and  under  the 
protection  of  the  law  whether  innocent  or 
guilty.**  It  is  farther  held:  *rrhat  there 
must  be  some  degree  of  force  used,  and  the 
taking  must  be  against  the  will  of  the  per- 
son robbed ;  yet  It  may  seem  to  be  with  his 
consent  when  It  Is  really  delivered  from 
fear.  If  It  is  apparent]^  voluntary,  yet 
from  the  facts  and  drcumstances  it  Is  from 
fear.  It  Is  still  robbery.**  The  facts  and  cir- 
cumstances, however,  in  fliat  case  as  to  the 
violence  used,  were  stronger  than  in  the 
case  at  bar;  still  the  principles  of  law  there 
laid  down  are  applicable. 

In  Com.  V.  Snelling,  4  Bin.  (Pa.)  879, 
there,  as  here.  It  was  contended  that  the 
offense  does  not  amount  to  robbery,  because 
the  watch  was  taken  without  his  being  In 
any  fear  of  being  robbed.  The  court  lays 
down  this  rule:  "To  constltate  a  robbery, 
there  must  be  a  felonious  taking  of  property 
from  another  by  force.  This  force  may  be 
either  actual  or  constructive  Actual  force 
is  applied  to  the  body;  constructive  is  by 
threatening  words  or  gestures,  and  operates 
on  the  mind.  It  Is  impossible  In  advance 
to  comprehend  all  cases  which  may  arise. 
As  the  different  cases  are  pi^eaented,  the 
question  will  be  whether  they  tail  substan- 
tially within  the  principles  of  the  definition. 
The  verdict  of  the  Jury  did  not  expressly 
And  whetiher  the  watch  was  taken  against 
Harrod's  consent  or  not  but  It  did  find  that 
he  did  not  know  ot  Its  being  taken.  It  was 


theretbre  held  that  It  was  wlthont  his  coo- 
sent  It  was  also  ftnmd  that  he  was  in 
fear,  not  of  being  robbed,  but  of  beat- 
en. The  court  held  on  this  point  that  fear 
la  not  an  essentia]  Ingredient  of  robbery, 
force  being  sufficient  It  waa  expreaaly 
found  that  the  prisoner  m^e  use  <si  force  to 
obtain  the  watch;  that  is,  he  seised  Har- 
rod  by  the  cravat  with  bis  left  hand,  and 
pressing  him  against  the  wall  at  the  same 
time,  taking  his  watch  from  his  fob.**  The 
court  further  say:  "It  Is  clear  that  the  per- 
smal  viol«ice  was  the  cause  of  Harrod's 
losing  his  watch.  The  fear  of  b^ng  beaten 
diverted  his  attention  from  his  property, 
and  this  fear  was  produced  by  fcffce,  so 
that  In  truth,  the  pn^erty  waa  tak»i  by 
force.  The  law  Is  not  to  be  evaded  by 
fraudulent  contrivances.  •  •  •  If  It  was 
the  prisoner's  Intent  to  Obtain  the  watch  un- 
der cover  of  this  violence,  without  tbe 
knowledge  of  the  owner,  it  Is  to  be  con- 
strued the  taking  was  by  violence.**  And, 
tor  other  authorities  on  this  subject  see 
note  to  State  v.  McCune,  70  Am.  Dec.  182, 
183.  In  Bussey  v.  State,  71  Ga.  100,  51  Am. 
Kep.  256,  defendant  pretended  to  be  town 
marshal,  and  seised  prosecutor,  to  whom  an- 
other was  showing  a  trick  at  cards,  shoved 
him  against  the  wall,  and  threatened  to  take 
him  to  Jail  unless  be  paid  him  mcmey. 
Whereupon  prosecutor  paid  him  money*  as 
he  said,  to  keep  him  from  going  to  Jail  and 
being  bothered.  (In  Gewgia,  tlireats  to  ac- 
cuse prosecutor  of  a  crime  do  not  afford  the 
basis  of  a  prosecution  for  robbery,  except  In 
one  Instance;  that  is,  a  charge  of  tbo  crime 
against  nature.)  In  that  case  the  qoota- 
tlon  above  given  from  Long's  Case  ia  dted 
with  apinoval.  The  court  further  aay: 
"These  principles  will  be  found  in  2  Bast, 
Pleaa  to  the  Crown,  714  to  786,  and  in  2 
Bussell  on  Orimes,  p.  117  et  seq.  The  pre- 
snmptlm  is  that  the  court  below  gave  tbem 
to  the  jury,  and  that  the  jnry  found  that 
the  money  was  extorted  from  tbe  proaeentor 
by  violence  oa  a  charge  of  gambling,  and 
not  by  the  mere  fear  of  a  criminal  proaeccH 
tlon  for  that  offense.  If  the  Jury  so  found, 
and  there  Is  evidence  of  violence  snffldent 
to  support  the  finding,  then,  under  the  deci- 
sion In  Long  V.  State,  the  verdict  ia  not  con- 
trary to  the  law  and  evidence.  What  vio- 
lence is  proved  f  The  prosecutor  waa  s^n- 
ed,  shoved  and  held  against  the  wall,  and 
threatened  to  be  tak«i  to  jail,  and  this 
mon^  was .  extorted  from  him.  True,  be 
did  say  he  paid  It  to  ke^  from  going  t<» 
jail,  and  he  did  not  want  to  be  bothered. 
But  the  Jury  might  well  have  concluded 
that  whilst  the  fear  of  the  Jail  did  not  enter 
into  tbe  reason  of  bis  delivery  of  the  mon^, 
the  violence  of  the  defmdant  the  selsore 
by  tbe  collar,  and  presiMng  him  against  tbe 
wall  contributed  largely  to  It  and  made  a 
considerable  part  of  that  bother  In  whlclk 
tbe  poor  country  darky  was  involved  when 
in  the  clutches   of  these  town  ai****^ 
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While  the  mere  arrest  of  bim  with  the 
threat  to  take  him  to  Jail  would  not  aufflce 
alone  to  make  a  case  of  robbery,  yet,  ac- 
companied by  this  111  nsage  and  violence  of 
ttlanr^  poahins,  and  holding,  it  does,  ac- 
cording to  LoDs  T.  States  make  sncb  a  case." 
And  see  WUllama  t.  SUte.  til  Neb.  Til,  71 
N.  W.  m 

Now,  what  are  the  facts  of  this  case  at 
bearing  on  the  question  of  violence?  It  will 
be  taken  for  granted  that  the  appellant  and 
Finley  bad  a  right  to  arrest  prosecutor  for 
drunkenness  on  the  streets  of  Denlstm,  and 
they  bad  a  right  to  take  him  to  Jail.  And  It 
may  be  conceded  they  had  a  right  to  search 
him  for  weapons  or  inatrtunents  he  might 
use  fn  accompliahlug  an  escape.  It  may  be 
doubtful,  however,  if  the  prisoner  objects, 
or  withoot  consent,  an  officer  has  any  right 
to  take  from  a  prisoner  valuables  which  are 
not  weapons  or  may  not  be  used  In  accom- 
plishing an  escape.  Still,  conceding  that 
they  had  this  r^ht  to  take  from  the  prose- 
cutor bis  money  for  the  purpose  of  keeping 
it  in  >afe  custody  against  the  time  when  he 
might  be  enlarged,  if  ttiey  bad  the  intent  at 
the  time  they  found  any  money  or  valuables 
on  him  to  take  it,  and  tfa^  used  force  to 
make  the  search,  then  we  understand  they 
cannot  avail  themselves  of  the  right  to 
search  in  order  to  defeat  the  prosecution. 
They  took  the  prisoner  In  hand  after  they 
got  bIm  In  Jail.  They  did  not  ask  him  to 
consent  to  be  searched.  According  to  the 
testimony,  they  rudely  backed  him  up 
against  the  wall  and  held  bis  hands  up, 
while  one  of  them  thrust  bis  hand  Into  bis 
pocket  and  extracted  his  money.  Was  this 
safflcient  force?  We  hold,  under  the  an- 
thorities  above  dted,  that  it  was.  No  con- 
sent was  given  to  the  search.  In  order  to 
make  the  search  effective,  they  forced  him 
against  the  wall,  used  violence  In  holding 
his  hands  above  his  head  against  the  wall, 
and  then  took  bis  money.  Did  they  have 
the  present  Intent  to  appropriate  it  to  their 
own  use  when  they  took  It?  The  evidence 
shows  that  almost  Immediately  they  depos- 
ited the  whisky  and  S5  cents  In  coin  which 
they  got  from  the  prosecutor  with  the  Jail- 
er, but  they  kept  the  $38  in  currency.  If 
there  was  violence  In  a  case  of  this  char- 
acter, the  law  will  not  closely  scrutinize  the 
degree.  ^Here  two  guardians  of  the  public 
welfare,  peace  officers,  take  a  prisoner  In 
charge.  He  Is  powerless,  and  he  knows  it 
The  least  effort  to  foil  them,  he  la  aware, 
will  call  for  the  ose  of  greater  force  and 
violence,  and  undoubtedly  his  apparent  a(> 
quiescence  undra  the  circumstances  was  su- 
perinduced by  his  surroundings.  As  was 
Mid  in  BuBsey's  Case,  supra,  "Whilst  this 
court  will  rule  the  law  as  It  nnderstands  it, 
It  wUl  not  strain  It  one  Jot  or  tittle  to  shield 
the  perpetratw  of  such  an  outrage," 

Appellant  assigns  aa  error  the  action  of 
the  coort  In  Its  charge  to  the  Jury,  and  In 
refndng  to  give  a  number  ot  special  re- 


quested tnstmctlona.  We  have  examined 
the  cha^  of  the  coor^  and  It  Is  in  accord- 
ance with  the  prlndplea  bertinbefwe  dis- 
cussed; and,  in  so  far  as  the  special  charges 
asked  announce  the  same  principles,  they 
were  not  called  for.  ^>ecial  charges  which 
contravened  the  principles  contained  in  the 
charge,  and  which  have  been  heretofore  dis- 
cussed In  this  opinion,  wwe  not  the  law, 
and  the  court  did  not  err  In  refusing  to  give 
them. 

Appelant  excepted  to  the  court  receiving 
In  evidence  a  written  memorandum  pre- 
served by  Rich,  at  the  time  he  gave  the  cur- 
rency bills  to  prosecutor,  of  the  numbers 
and  denominatious  of  said  bills.  The  witness 
used  this  memorandum.  He  stated  he  took 
it  at  the  time,  and  that  it  was  correct  We 
do  not  b^eve  there  was  any  error  In  the 
admission  of  this  memorandum,  under  the 
circumstances  in  which  it  was  done.  How- 
ever, aside  from  this,  the  bills  were  abund- 
antly identified  as  those  taken  from  the 
prosecutor.  The  admission  of  the  paper,  if 
erroneotia,  would  not  constitute  Teverdble  er- 
ror. 

There  being  no  errors  In  the  record^  the 
Judgment  la  affirmed. 


ROBEBTS  r.  STATE. 

(Ooort  of  CMmlnal  Appeals  of  Texas.  Jnne  14, 

IQOS.) 

1.  H<ncioxi»— Dniie  Deoubatiohs  —  Pbed- 

ICATB. 

Sufficient  predicate  was  laid  for  the  ad- 
mission of  dying  declarations  of  deceased, 
where  he  stated  tbe  pbysiclans  said  be  could  not 
live,  and,  sending  tor  the  lady  to  whom  be  was 
oigaeed,  he  told  her  be  could  not  live,  and  re- 
leased her  from  the  engagement,  thongh  hUt 
mind  at  times  was  delirfons,  and  he  was  un- 
der the  InflueDce  of  opiates. 

[Ed.  Note.— For  cases  Is  point,  sae  vol 
Cent  Dig.  Homicide,  H  481-434.] 

2.  SaICS— INSTBDCTIONS. 

Where  dying  declarations  of  deceased  were 
admitted,  and  it  appeared  that  he  was  under  the 
influence  of  opiates,  and  his  mind  at  times  was 
deliriooB,  the  court  should  have  guarded  ths 
matter  by  an  appropriate  instmctlon, 
8.  Sams— Self-Drtbrsx— CouBiKED  Aitaok. 

In  a  prosecution  for  murder,  where  it  ap- 
peared that  prior  to  the  difficulty  it  had  been 
aiscaased  1^  accosed  and  others,  and  prepara- 
tion made  for  It,  and  that  one  of  such  persons 
was  present,  at  least  aiding  and  encouraging 
deceased  in  the  assault  the  court  should  have 
charged  with  reference  to  self-defense  as 
against  a  combined  attack. 

[Ed,  Note.— For  cases  in  point,  see  vol.  26, 
Cent  Dig.  HWDidd^  1  ffi!3.] 

4.  Sauk— InsTBUcnoNS— Issues. 

In  a  prosecution  for  murder,  the  evidence 
considered,  and  held  not  to  anggest  the  Issue  of 
provolcing  the  difficulty  on  the  part  of  accused, 
so  as  to  warrant  the  court  In  limiting  tbe  right 
of  self-defense  by  a  charge  on  provoking  the 
difficulty. 

G,  Saue  —  Evidence  —  Refobts  Ihputed  to 
Accused— Contradiction, 

In  a  prosecution  for  murder,  where  It  ap- 
peared that  the  difficulty  arose  from  a  report 
imputed  to  accused,  it  was  error  to  sxduds  vti- 
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dence  by  accused  showing  that  he  did  not  itart 

the  report. 

8.  Same— Seu-Dkfirsb  — Vaotb  Unknown 

to  accitbed. 

In  a  prosecution  for  miirder,  evidence  Ib  in- 
admissible that  a  pistol  used  by  deceased  in 
the  condlct  was  unloaded,  which  wa>  not  known 
to  accused,  as  his  right  of  self-defense  could 
not  be  impaired  by  such  proof. 

Appeal  from  District  Ootir^  Nacogdoches 
Coanty;  J48.  I.  Perkins,  Judge. 

Charles  Roberts  was  cooTlcted  of  marder 
In  the  second  degree^  and  be  appeals.  Re* 
versed. 

O.  A.  Hodges,  Geo.  F.  Fuller,  and  A.  Ohes- 
nutt,  for  appellant  Howard  Martin.  Asst 
Atty.  Oen.,  for  the  Stateu 

DAVIDSON,  P.  J.  This  conrlctlon  Is  for 
murder  In  the  second  degree. 

When  the  dying  declarations  were  offered, 
appellant  reserved  several  exceptions  Involv- 
ing their  admlsBlbllity.  Drs.  Fuller  and  Black- 
shear  testlQed  that  they  informed  deceased 
be  could  not  Burrive.  They  further  stated 
they  could  only  keep  him  alive  by  the  use 
of  opiates.  Deceased  stated,  they  said,  he 
could  not  live,  sent  for  Miss  Fuller,  to  whom, 
It  seems,  he  was  engaged,  and  told  her  he 
could  not  live,  and  released  her  from  the  en- 
gagement, and  requested  that  she  should 
marry  some  man,  and  make  him  a  good  wife. 
This  is  the  predicate  of  his  belief  in  approach- 
ing death.  In  regard  to  the  question  of  his 
mental  condition,  the  facta  show  b^ond  con- 
troversy that  he  was  under  the  Influence  of 
opiates,  used  as  a  means  of  prolonging  his 
life  as  long  as  possible,  and,  when  not  arous- 
ed, was  delirious,  but,  when  awakened  and 
aroused,  talked  connectedly  and  Intelligently. 
However,  some  of  the  testimony  does  not  go 
80  far,  and  shows  that  while  awake  and  talk- 
ing his  mind  at  times  was  delirious.  Under 
the  authority  of  Taylor  v.  State,  38  Tei.  Cr. 
U.  552,  43  S.  W.  1019,  this  testimony  was  ad- 
missible; sufficient  predicate  being  laid,  un- 
der that  authority.  But  the  court  should 
have  instructed  the  Jury  appropriately  In  re- 
gard to  these  Issues.  While  it  is  perhaps 
fairly  clear  that  deceased  was  conscious  of 
approaching  death,  it  Is  not  so  clear  in  regard 
to  his  mental  status.  Having  admitted  the 
testlmcmy  under  the  'circumstances,  the  court 
should  have  guarded  this  matter  by  an  appro- 
priate charge,  as  was  stated  In  Sims  v.  State, 
86  Tex.  Gr.  R.  154,  36  S.  W.  256.  Upon  an- 
other trial  an  appropriate  dlutrge  should  be 
given  In  this  connection. 

It  Is  contended  that  the  court  should  have 
charged  the  Jury  with  reference  to  the  law  of 
self-defense  as  against  the  combined  attack 
of  more  than  one  assailant.  The  evidence 
bearliMS  upon  this  question  shows  that  there 
was  ill  feeling  between  deceased  and  appel- 
lant, growing  out  of  the  report  that  had  been 
circulated  in  the  n^^borhood  to  the  effect 
that  deceased  and  Bugene  Baker  bad  made 
an  arrangement  by  which  they  were  to  clan- 
destlnelr  get  the  daughters  of  Mr.  Fuller 


away  from  tbeir  borne,  meet  them  at  a  cer- 
tain point,  and  convey  them  to  a  n^hboring 
village,  to  somb  festlvl^.  This  was  attrib- 
uted by  deceased  and  Baker  to  appellant,  and 
caused  considerable  talk  In  the  nel^borbood, 
and  finally  led  up  to  this  dlfBcnlty.  On  the 
evenli^  of  tiie  diflScnlty  It  aeons  Ibat  Dr. 
Fuller  and  deceased,  Blat^Bhear,  Instead  of 
following  their  usual  route  home  from  the  lit- 
tle town  of  Attoyac,  took  the  path  ^t  led 
from  the  business  bouses  towards  tiie  resi- 
dence of  appellant,  and  stopped  m  route,  tak- 
ing tbeir  seat  upon  the  log,  where  appellant 
found  them  as  he  was  en  route  home  late  in 
the  evening.  The  difficulty  came  up  at  onca 
The  testimony  In  regard  to  how  it  did  arise 
is  widely  variant  We  are  treating  it  frcnn 
the  standpoint  of  the  defense.  Undw  that 
theory,  ttae  dec^sed  brought  on  the  dlfflcnlty, 
and  used  his  pistol  as  a  bludgeon;  striking 
appellant  ova  ttae  taead  several  severe  blows, 
causing  the  blood  to  flow  very  freely,  and  call- 
ing for  the  attention  of  a  surgeon  for  some 
days.  Dr.  Fuller,  under  defendant's  theory, 
participated  In  this  attack — at  least,  was  aid- 
ing and  encouraging  the  deceased  in  tiie  as- 
sault—and, when  appellant  undertook  to 
draw  bis  pistol  to  defend  himself.  Dr.  Fuller 
forbid  his  pulling  It,  accompanied  by  threats 
to  ti^e  his  life.  -The  court  charged  self-de- 
fense alone  from  the  standpoint  of  the  at- 
tad£  by  deceased.  This  theory  of  the  law 
should  have  been  given  from  the  standpoint 
of  a  combined  attach  by  deceased  and  Dr. 
Fuller.  There  Is  testimony  back  of  this 
culty,  tending  to  show  that  this  matter  bad 
been  discussed  and  pr^aratlon  made  for  this 
difficulty  that  evening  on  the  part  of  deceased. 
Dr.  Fuller,  and  Eugene  Baker.  These  mat- 
ters were  Issues  in  the  case,  and  should  hare 
been  fully  submitted  on  the  behalf  of  the 
defendant  It  Is  not  necessary  to  dte  antluw^ 
Itles. 

The  court  limited  the  right  of  self-defense 
by  a  charge  on  provoking  the  difficult.  We 
do  not  believe  the  Issue  of  provoking  the  diffi- 
culty IS  suggested.  It  Is  not  necessary  to  go 
Into  a  detailed  statement  of  this  record  in 
regard  to  these  matters,  as  It  Is  very  volo- 
mlnouB.  Taking  the  testimony  of  Dr.  Fuller, 
the  first  wItneBs  for  the  state:  After  locating 
the  parties,  and  the  approadi  of  appellant 
where  he  and  deceased  were,  he  says:  "The 
first  words  I  heard  pass  were  that*  I  heard 
defendant  say  to  Bddle,  'Maybe  you  will  call 
me  a  "damn  liar"  again,'  and  caught  Eddie 
[deceased]  In  the  collar,  or  about  the  collar 
— I  am  not  certain ;  and  then  I  heard  Eddie 
say,  Turn  me  a-Ioose,  or  I  will  hxirt  you.' 
I  think  EQddle  said  this  to  him  three  tbnes. 
Eddie  told  him.  If  he  did  not  turn  him  loose, 
he  would  hurt  him.  Charley  appeared  to  tne 
to  be  choking  him.  Then  Eddie  palled  bis 
pistol  and  began  hitting  defendant  on  the 
head  with  it,  and  struck  def^idant  several 
times  ca  the  head.  Could  not  s^  bow  many 
times.  But  about  this  time  John  Hartf  s  ran  | 
up,  and  I  tried  to  keep  John  baxHt  tnm  lnte^ 
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fering;  and.  In  doing  so,  I  tripped  Jobn 
Hargis  up,  and  he  fell  to  tbe  ground,  and 
then  Eddie  stepped  off  from  Charley  about 
10  or  12  feet,"  still  having  his  pistol  in  his 
band.  Defendant  then  pulled  his  pistol,  and 
the  witnesses  differ  as  to  the  position  de- 
ceased held  his  pistol  at  the  time  of  the  fatal 
shot  Some  of  them  state  that  he  was  point- 
ing tbe  pistol  at  appellant,  or  In  tbe  act  of 
bringing  it  to  a  level.  This  is  the  state's 
riew  of  this  dlfflcnlty.  This  does  not  suggest 
the  issue  of  provoking  a  difficully  on  the  part 
of  appellant.  It  is  not  necessary  to  quote 
tbe  testimony  relied  upon  by  appellant,  but 
it  makes  a  clear  case  of  self-defense,  unac- 
companied by  proTocatloD. 

Appellant  contends  that  he  should  have 
been  permitted  to  prove  that  be  did  not  tell 
Fuller  that  Eugene  Baker  and  deceased  were 
to  carry  his  girls  to  the  little  village  of  Cbl- 
roio.  In  this,  appellant  is  correct.  The  tes- 
timony was  clearly  admissible.  The  whole 
difficulty  grew  out  of  the  report  Imputed  to 
appellant  in  r^rd  to  Eugene  Baker  and  de- 
ceased seeking  to  clandestinely  get  Fuller's 
dau^ters  away  from  borne  at  night,  and  ac- 
company them  to  tbe  little  town  of  Cblreno. 
Evidence  was  introduced  to  show  that  appel- 
lant was  the  author  of  the  statement.  The 
dying  declaratlotts  made  that  prominent  Ap- 
pellant offered  tbe  testimony  of  Fuller  and 
Cauthem  to  show  that  he  did  not  start  the 
report  We  understand  that  wherever  ma- 
terial facts  are  introduced  in  evidence  that 
tend  to  affect  the  Issue,  tbe  opposite  side  has 
the  right  to  deny  or  contradict  that  testimo- 
ny ;  showing  its  falsity  or  breaking  its  force 
and  effect  in  any  legitimate  way.  This  testi- 
mony, under  the  circumstances  detailed  by 
this  record,  should  have  been  admitted. 

Witness  Dr.  Puller  was  permitted  to  testi- 
fy that  the  pistol  used  by  deceased  was  un- 
loaded. Objection  was  urged  to  this  because 
this  was  not  known  to  appellant,  and  that  bis 
right  of  self-defense  could  not  be  Impaired 
by  proving  facts  of  this  character  tHat  were 
unknown  to  him.  We  believe  this  contention 
is  correct  Everett  v.  State  (Tex.  App.)  18  S. 
W.  674;  Adams  T.  State,  68  S.  W.  270,  6 
Tex.  Ct  Rep.  82. 

There  is  an  urgent  insistence  for  reversal 
In  r^ard  to  tbe  empanelment  of  a  certain 
juror.  This  will  not  occur  upon  another 
trial,  and  we  pretermit  a  discussion  of  the 
subject 

For  tbe  errors  indicated,  tbe  judgmrat  18 
reversed  and  tbe  cause  remanded. 


UAHANET  T.  STATB. 

(Gonrt  of  Criminal  Appeals  of  Texaa.   Jnne  7, 
1905.) 

Cbiuinal  Law— Accomplice. 

A  person  offering  to  coDtribute  towartl  the 
payment  of  a  ctmtemplated  fine  of  another  on 
his  committinr  an  assault  Is  not  an  accomplice, 
and  poniihabw  tor  an  aasanlt  committed  by  th« 
latteiv  who  had  no  knowledge  of  the  offer. 


Appeal  from  Comanche  County  Court;  W. 
O.  Jackson,  Judge. 

Newt  Mahan^  was  convicted  of  aggra- 
vated assault,  and  he  appeals.  Bevosed. 

Oscar  Oallaway,  for  appellant  Howard 
Martin,  Aiat  Atty.  Gen.,  for  tbe  State. 

BROOKS.  J.  At^ellant  was  convicted  of 
an  aggravated  assault,  and  his  punishment 
fixed  at  a  ilne  of  $25.  The  indictment  char- 
ges that  appellant  and  others  "did  then  and 
there  unlawfully  commit  an  aggravated  as- 
sault In  and  upon  0-  R.  Houghton,  with  pre- 
meditated design,  and  by  the  use  of  means 
calculated  to  inflict  great  bodily  injury  upon 
the  said  0.  E.  Houghton,  to  wit  by  the  use 
of  their  fists,  and  they  did  then  and  there,  by 
the  means  aforesaid,  strike,  wound,  and  bruise 
the  sald  O.  R.  Houghton,"  etc.  The  evidence 
before  us  shows  that  one  Bolivar  Brown 
sought  out  the  prosecuting  witness,  Houghton, 
and  viciously  assaulted  him,  and  violently 
beat  him.  There  la  some  evidence  In  the 
record  to  show  that  appellant  contributed 
Bometbtng  towards  paying  the  contemplated 
fine  of  the  codefendant  Brown,  provided  he 
would  whip  said  Houghton.  Bat  tbe  evi- 
dence does  not  show  that  said  Brown  ever 
acquiesced  or  bad  cognizance  of  any  agree- 
ment to  pay  tbe  said  fine,  or  effort  on  the 
part  of  appellant  to  pay  or  get  up  money  to 
pay  it  There  must  be  some  complicity  of 
the  accomplice,  or  some  guilty  acting  to- 
gether with  the  principal,  before  appellant 
can  be  found  guUty,  The  mere  fact  that  be 
paid  or  offered  to  pay  money  provided  Brown 
would  whip  prosecuting  witness  would  not 
per  se  authorize  his  conviction  of  an  aggra- 
vated assault  The  evidence  is  not  of  that 
conclusive  character  authorizing  this  court 
to  affirm  the  verdict  If  the  defendant  of- 
fered Brown  money  to  assault  prosecatliig 
witness,  or  induced  liim  by  any  other  means 
to  do  so,  he  could  be  properly  prosecuted;  but 
bare  desire  or  inclination  to  pay  the  fine,  w 
a  bare  offer,  disassociated  from  the  principal, 
and  unknown  to  him,  would  not  aathorlEe 
tbe  conviction  of  tbe  defendant  in  this  case. 
The  evidence  being  Insufficient  to  support  the 
conviction,  the  Jndgment  is  reversed,  and  tbe 
cause  remanded. 


JOHNSON  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.  Jnne  21, 
1905.) 

1.  Ceiuinal  Law— CoNrassioNs  —  Aduissi- 

B ILITT— I NSTBTJCTIONS. 

Where  the  evidence  of  tbe  state  tended  to 
show  tliat  accused  made  a  voluntary  confes- 
sion, and  the  evidence  for  defendant  tended 
to  show  that  the  confession  was  procured  by 
threats,  the  court  mast  charge  that  if  the  con- 
fession was  not  voluntary  it  must  be  disregard- 
ed. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  1^ 
Cent  Dig.  Crimhial  law,  »  Md.  122Q,  1867.] 
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2.  Sua— G0NTV881011  Ihditcxd  bt  Thuats. 

A  coDfeBsIon  made  by  an  accnsed  while 
laboring  noder  the  inflaeDce  at  threats  which 
Indaced  a  prior  confeHltHi  to  another  paiwm  if 
inadmisalble. 

[Ed.  Not& — For  caeee  in  point,  eee  vol.  14, 
Cent  Dig.  Orimlnal  Law,  S{  U6a-1171,  IW] 

8.  Homicide  —  Evidence  —  SuBinaoiOH  of 
MuBDEB  IN  Second  Deosee. 

Kvidence  oa  a  proeecution  for  mnrder  Md 
to  require  the  aabmiaaion  to  the  Jury  of  the  ia* 
sue  01  murder  in  the  second  degree. 

4.  Same— EVIDENCS— ADlflBfllBILITT. 

Where,  on  a  proaecQtion  for  murder,  the 
theory  of  the  state  was  that  decedent  was  kill- 
ed for  his  money,  amounting  to  $160,  defendant 
was  entitled  to  show  that  a  woman  without 
means  of  obtaining  money,  except  such  sums  as 
a  third  person,  earning  $1.89  per  day,  gave  her 
from  time  to  time,  baa  a  lat^  amount  of  mon- 
ey in  her  possesgion  shortly  aft^  the  homtctd& 
as  tending  to  show  that  uie  third  person  had 
committed  ^e  crime. 

Appeal  from  District  Court,  Erath  tJoonty; 
W.  J.  OxforO.  Jndga 

Bob  Johnwrn  wai  convicted  of  murder,  and 
b*  appeals.  Berened. 

Ben  Palmar,  D.  F.  McAdams,  and  B.  B. 
Cook,  for  appellant  Fred  H.  Cbandler,  Dlst 
Atty.,  and  Howard  Martin,  Aut  Att^.  Qvt^ 
for  the  State. 

DAVIDSON,  P.  J.  This  conviction  was 
for  mnrder,  with  the  death  penalty  assessed. 
A  brief  history  of  the  case  will  show  that, 
leaving  Stamford,  Jones  county,  appellant 
and  deceased  arrived  at  Dublin,  Erath  coun- 
ty, some  time  during  the  night  They  came 
on  a  freight  train,  and  bad  some  trouble  in 
producing  money  and  other  effects  sufQdent 
to  pay  their  way;  deceased  supplementing 
bis  money  with  a  pocketknife.  They  went 
from  the  train  at  Dublin  to  an  oilmill,  where, 
after  warming  themselves,  they  were  per- 
mitted to  sleep  in  the  seedhouse.  During 
the  night  appellant  left,  and  a  few  days  aft- 
erwards the  body  of  deceased  was  found 
covered  up  by  the  cotton  seed.  This  was 
about  the  25th  of  November,  and  some  time 
about  the  middle  of  December  appellant  was 
arrested  in  McLennan  county,  charged  with 
the  murder  of  deceased,  l^e  head  of  de- 
ceased appeared  to  have  been  struck  by  some 
blunt  instrument  two  or  three  very  severe 
blows,  and  near  the  body  was  found  a  stick 
which  Is  described  as  being  the  handle  of  a 
shovel,  about  two  feet  long,  with  Iron  plating 
on  one  end  of  it  and  adjusted  as  handles  of 
this  kind  usually  are  at  the  other  end,  with 
a  contrivance  or  place  to  be  held  by  the 
hand.  Appellant  when  arrested,  was  carried 
by  the  eheriCf  to  Hamilton  county,  to  Hlco, 
thence  overland  to  Hamilton,  thence  to 
StephMiTllle,  In  Erath  county.  While  in  Jail 
at  Hamilton  a  confession  was  made  to  the 
sheriff  and  wltnesa  Main.  Subsequently 
confessions  were  made  to  the  sheriff  of 
Kratb  county,  and  to  the  district  attorney 
of  that  district  Couslderable  testimony  was 
Introduced  as  to  whether  these  confessions 
were  voluntary,  or  produced  1^  persuasion. 


threats,  and  fear.  The  confession  made  to 
the  district  attorney  was  sought  to  be  elimi- 
nated from  the  operation  of  any  threat  or 
reasons  why  objections  should  be  urged  to 
Its  Introduction.  There  was  also  testimony 
Introduced  throngh  the  witness  Hawkins  of 
statements  made  by  appellant  on  the  traiu 
en  route  from  Waco  to  Hlco.  In  regard  to 
this  statement  It  Is  conceded  there  was  no 
warning;  but  the  Introduction  of  this  testi- 
mony Is  sought  to  be  Justified  through  the 
explanation  of  the  court  to  the  bill  of  excep- 
tions, on  the  ground  that  appellant  bad  tak- 
en the  stand  and  testified  to  some  matters 
In  connection  with  the  transaction  for  which 
he  was  under  arrest  and  this  Justified  the 
state  in  having  him  detail  all  the  conversa- 
tion that  occurred  on  the  train.  Withont  go- 
ing into  a  detailed  statement  of  the  matters 
surrounding  the  confessions  made  to  tbe  two 
sheriffs  and  witness  Main,  it  Is  somewhat 
doubtful  as  to  whether  they  were  brought 
within  the  rule  of  confessions  voluntarily  and 
freely  made  after  being  warned.  Perhaps 
they  were  sufficiently  within  the  provision 
of  the  statute,  from  the  state's  standpoint 
to  have  permitted  them  to  go  to  the  jury. 
From  the  defendant's  standpoint  they  were 
clearly  Inadmissible.  Conceding  that  the 
confessions  were  admissible  from  the  predi- 
cate laid  by  tbe  state,  yet  they  were  not  from 
tbe  standpoint  of  defendant's  testimony;  and 
this  required  a  charge  from  the  court  sub- 
mitting the  Issue  to  tbe  Jury  as  to  which  view 
they  would  take  under  tbe  testimony  bearing 
upon  the  predicate — if  they  should  find  that 
the  confession  was  not  voluntarily  made,  to 
disregard  It  Tbe  court  In  ft  qualified  way, 
gave  a  diarge  along  this  line.  Appellant 
however,  requested  a  charge  submitting  more 
fully  and  pertinently  the  law,  which  npon  an- 
other trial  should  be  given. 

Appellant  further  requested  the  court  in 
regard  to  tbe  confessions  made  to  the  dis- 
trict attorney,  that  If  he  was  still  laboring 
under  tbe  Influence  of  the  threats,  promises, 
duress,  and  force  made  by  any  or  all  of  the 
officers,  or  any  other  person  In  whose  custody 
be  may  have  been  since  his  arrest  and  there 
bad  not  been  a  cessation  of  such  Influence 
at  the  time  he  made  such  confession,  then 
such  confession  could  not  be  regarded.  While 
the  charge  Itself  does  not  mention  the  dis- 
trict attorney  In  connection  with  it  tbe 
charge  was  asked  so  as  to  cover  that  condi- 
tion of  the  case,  and,  in  our  Judgment  It 
should  have  been  given.  The  case  as  to 
confession  is  somewhat  similar  to  that  of 
Gallaber  v.  State,  40  Tex.  Or.  B.  296,  SO  S.  W. 
388. 

Exception  was  reserved  because  tbe  law 
applicable  to  murder  In  the  second  degree 
was  not  given.  We  think  this  contention  Is 
well  taken.  Bearing  upon  this,  the  witness 
Thurman  was  placed  upon  the  stand  by  tbe 
state,  and  testified  that  be  was  the  father-in- 
law  of  defendant  and  saw  him  after  be 
reached  Waco,  subsequent  to  hla  ieavhig 
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DDbUn,  wbete  tiie  tragedy  Is  said  to  bare 
oocarred.  A  conTenatlon  occnrred  between 
wItB€is  and  defendant,  in  whicb*  ammg 
otter  tblngs.  be  adced  vltneia  If  be  bad 
beard  anyUilng  as  be  came  tbrovi^  DnbUn. 
1  went  ou  talking  wltb  blm  for  a  Uttle 
vhUe,  and.  In  talking  wltb  bUn,  I  noticed  be 
bad  bis  band  tied  np  in  a  bandkercble^ 
and  I  asked  blm  wbat  wu  the  matter  wltb 
Us  band.  He  said,  *I  got  Into  a  game  In 
Dnblln  with  two  fellowa,  and  ona  ot  tbem 
cat  me  in  the  band,  and  the  other  kicked  me 
In  the  side.'   I  asked  blm  wbat  he  did.  He 
nys,  *I  grabbed  a  sttek  and  bit  one  of  tbem 
orer  the  bead,  and  I  think  I  klllM  the  son  of 
a  UtdL'        dron^  the  conversation  then, 
and  I  went  on  abont  my  work."  Witness 
Hawkins  testUled  that  be  was  a  conductor 
oa  the  train  when  a]N>tfIant  was  carried 
from  Waco  to  Hloo  by  the  sheriff  of  Hamil- 
ton county.  OmltUng  all  previous  portions 
of  his  testimony,  he  says:     went  and  work- 
ed throDfl^  the  train,  and  some  time  lattt  I 
came  in  and  sat  down  Ibere,  and  I  xemem- 
bo-  the  officer  told  me  that  the  n^ro  was 
ready  to  tell  sometbtng— that  was  the  sberlfl 
told  me  that— and  the  negro  commenced. 
He  said.  There  was  five  of  ns  went  in  the 
seedbouse  at  Dnblln-  to  gamble;'  and  be 
started  to  mention  some  name,  and  I  stiv 
ped  him.  I  says:  1  don't  want  to  be  a  wit 
ness  In  this  case.   I  don't  want  to  bear  any 
name.'  And  he  said  that  while  the  game 
was  in  progress  Berry  and  a  Ug  man  that 
was  in  the  crowd  got  into  a  dU&culty,  and 
that  Berry  grabbed  a  seed>fork  handle  and 
started  to  hit  the  Ug  man  wltb  It  He  call- 
ed blm  tbe  Ug'man  of  the  crowd.  And  the 
big  man  took  It  away  from  blm  and  beat 
him  orer  the  bead  with  1^  and  then  flidabed 
him  np  wltb  bla  45,  and  then  the  big  man 
told  him  (defendant  to  get  Berry's  grip,  and 
be  (defendant)  picked  it  up,  and  he  (tbe 
big  man)  'marched  me  wltb  his  45  to  my  beaa 
tturongb  the  engine  room,  and  down  tba  rail- 
road to  ttie  croBsii^  of  tbe  two  roads.'  and 
he  said.  Ton  go  that  way*  (and  pointed  down 
the  Texas  Oentcal,  east),  'and  don't  yon  ever 
look  bade  or  say  nothing,  <v  I'll  kill  yon,' 
and  Oat  be  went  out  about  three  or  four 
miles  down  ttie  track,  and  that  be  there  asfen- 
ed  the  grip  and  took  tbe  clothes  out  of  It" 
Defendant  testified  in  connection  wltb  this 
phase  of  tbe  case  as  followa:  "Medford  cax^ 
ried  OS  to  the  door,  where,  Jost  before  going 
Into  the  seedroom,  we  met  Bugene  Tyson,  and 
be  says,  'How  Is  tricks,  kid?  and  shook 
bis  band  and  want  on.  He  Jnst  says,  'How 
Is  tricks,  Udr  and  then  Medford  shook 
bla  hand  as  be  wait  by  blm.  We  were  right 
at  tbe  dooi^Hbree  or  four  feet  outside,  I 
Buppoae.  And  Hedfbrd  took  ns  on  inside  of 
tbe  seedbouse,  and  showed  us  where  to  dig  a 
hole  in  behind  the  bank  of  seed,  so  tbe  vriiA 
would  not  strike  us.  Medf<nd  helped  Barry 
to  dig  a  bote  right  In  bebbid  a  big  ctdumn 
In  tberey  and  by  that  time  I  had  mine  dug, 
and,  was  in  It  t  dont  know  bow  long  I  was 
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in  there  (I  bad  been  asleep)  wboi  I  woke  up, 
and  Tyson  and  Medford  were  standing  by 
Berry,  right  over  him,  and  tapping  blm  on 
the  foot  witii  a  seed-fork  handle.  Just  as 
Berry  raised  up,  I  did,  toa  And  Tyson  says: 
*Wbat  abont  that  gamol'  And  be  says:  '1 
don't  wsnt  to  have  any  game.  I  want  to 
sleep.*  One  of  Berry's  feet  was  sti<Alng  up 
a  little.  I  got  np  and  went  outside,  and  I 
think  I  atayed  out  tbwe  about  ten  minutes 
— maybe  not  so  long;  and  I  came  back,  and 
tliey  were  gone;  and  I  went  on  back  to  tbe 
boiler  room;  and  aftw  that  awblle  l^fson 
came  into  tbe  boiler  room,  and  he  aays,  'I 
skint  him,  but  I  had  to  knock  belt  out  of  him, 
and  he  baa  gone  to  have  tbe  whole  puah 
run  in.  and  you  Iiad  lietter  hull  out*  And  I 
aays,  *I  haven't  dime  anything  to  blm  that  be 
would  want  to  have  me  arrested  for;*  and  bo 
says,  "He  will  have  yon  arrested  tor  vag.* 
He  says,  "They  are  hell  on  havliw  fdlows 
pulled  for  vag  down  bare.*  I  understood  tliat 
be  meant  br  '▼ag'  that  it  meant  taytoV 
around,  loafing,  and  not  having  anythli^  to 
do.  He  asked  me  there  If  I  had  any  money, 
and  I  told  him  that  I  didn't  have  but  a 
nickel;  and  I  told  Urn  it  was  ^wful  cold  to 
have  to  hot-foot  it  out  of  Ibis  place  to-nlgbt' 
He  said  for  me  to  go.  He  aa^,  *Go  in  there 
and  get  the  damn  son  of  a  bitch's  gr^i.*  He 
aald,  *Oo  get  It  and  hike  out*  And  be  told 
me  to  go  to  Waco  at  «ice,  and  I  told  blm 
that  I  didn't  want  to  go  that  way.  He  says, 
*If  yon  go  by  St^henvllle,  yon  conldnt  more 
than  make  It  there  by  daylight  aiUl  they 
would  telephone  there  and  have  you  arrest- 
ed.' He  went  with  me  to  show  me  tbe  way 
out"  Under  the  testimony  of  Thurman  and 
Hawkins,  the  issue  oC  murder  in  tbe  second 
degree  was  unqnestioiiaUy  suggested.  This 
evidence  was  placed  before  the  jury  by  flie 
state.  Tbe  court,  recognising  the  force  ot 
tbS»  testtnumy,  cbaqied  ttie  Jury  In  regard 
to  accomplice^a  testim<Hiy.  Tbe  theory  that 
Medford  and  Tyson  were  accomplices  is  sng. 
gested  very  largely  1^^  the  testimony  of  these 
witnesses.  While  there  may  have  been  other 
testimony  bearing  upon  this  question,  still 
these  statements  in  part  csll  for  a  chuge 
at  accomplices  testimony.  This  testtmtmy 
may  fnrtiier  suggest  tlie  theory  of  man- 
slaughter. However,  the  qoestlons  of  man- 
slangbter  and  self-dnFaise  were  not  urged 
in  the  court  below,  as  we  understand  this 
record.  We  have  ao  often  decided  that  the 
court  should  submit  a  diarge  to  the  jury  up- 
on every  phase  of  the  case  that  we  hardly 
deem  it  necesssry  to  r^er  to  Ibat  phase  of 
the  law  again.  Wh»iever  testimony  sug- 
gests a  theory  favoral>le  to  the  accused,  tbe 
court  should  submit  the  law  applicable  to 
that  condition. 

It  Is  also  urged  Ibat  the  teatlmony  of  Fe- 
lix Price  should  bare  been  admitted  to  Im- 
peach Allle  Grawfcnd.  AlUe  Crawford,  a 
negro  woman,  was  tbe  mistress  of  Bugene 
Tyson,  and  she  and  Tyson  bad  been  charged 
wltb  and  convicted  of  adnltoy.  She  was 
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placed  upon  the  stand  by  appellant,  and  tes- 
tified that  Eugene  Tyson  was  in  the  habit 
of  giving  her  money  occasloDally — ^perhaps 
two  or  three  dollan  every  week.  She  de- 
nied having  a  large  roll  of  money  on  the  night 
subsequent  to  the  homicide,  but  admitted  he 
bad  given  her  $5.  The  theory  of  the  state 
was  that  deceased  was  killed  for  the  purpose 
of  taking  his  money,  and  the  further  theory 
'hat  he  had  $150  on  his  person.  Appellant, 
supporting  his  theory  that  he  did  not  kill 
deceased,  but  that  Tyson  and  Medford  did, 
ottered  to  put  this  witness  on  the  stand  to 
prove.  If  he  could,  that  she  had  a  considera- 
ble amount  of  currency,  and  had  exhibited 
It  to  Felix  Price.  She  denied  having  the 
.  money.  For  the  purpose  of  contradicting 
her,  Price  was  offered  as  a  witness,  and  his 
tesUmooy.  rejected.  It  is  insisted  that  he 
should  have  been  permitted  to  Impeach  his 
Qwn  witness,  Crawford,  through  the  witness 
'  Price,  showing  that  she  did  exhibit  the  mon- 
ey to  him,  and  the  circumstances  under  which 
she  did.  Upon  another  trial  this  testimony 
may.  become  material  a^  original  testimony. 
If  ,tiie  woman  had  the  money,  and  had  no 
..^qgajas  of  obtaining  It  in  an  honest  and  leglt- 
Jiiiyitei  iray,  as  4he  testified  she  had  not,  It 
»1VAPlA.be  .a  circumstance,  in  connection  with 
all  the  other  tacts  and  circumstances  to  be 
proved  by  appellant  by  Price,  as  original  tes- 
timony. Where  a  party  Is  charged  with 
crime,  he  can  show,  as  one  of  the  means  of 
meeting  the  state's  case,  that  another  parly 
committed  the  offense,  and  not  himself.  This 
has  been  the  settled  rale  In  Texas  since  the 
case  of  Dubose  v.  Stat^  10  Tex.  App.  230. 
The  facts  and  drcnmstanceB  were  snfflcient- 
ly  cogent  on  the  trial  of  this  case  to  cause 
the  court  to  give  a  charge  on  accomplice  tes- 
timony In  regard  to  Medford  and  Tyson,  and, 
nnder  all  the  evidence  Introduced  along  this 
line.  It  was  shown  that  the  witness  Allle 
Crawford  was  not  In  a  condition  to  have  had 
more  than  a  taw  dollara,  as  she  herself  tes- 
tified she  was  a  negro  washwoman,  and  the 
deceased  was  a  day  laborer,  employed  in  the 
oil  mill  at  fl.35  per  day.  If  Crawford  had 
anything  like  a  large  amount  of  currency,  it 
would  be  evident,  under  that  state  of  affairs, 
that  she  came  by  It  In  some  Illegitimate  way; 
ttpd>^>  -the  facts  appear,  It  would  seem  that 
Tyson  would  be  placed  In  the  attitude  of 
coming  Into  possession  of  it  the  same  way. 
The  Intimate  relations  existing  between  them 
—the  fact  that  he  had  been  in  the  habit  of 
giving  her  money  every  week — perhaps  these 
and  other  matters  connected  with  the  tes- 
timony might  be  a  sufflcirat  predicate  to  ad- 
mit the  testimony  of  Price  to  the  effect  that 
he  saw  her  with  this  amount  of  money.  Her 
statements  In  connection  with  her  possesion 
of  the  money  would  indicate  that  she  got 
the  money  from  Tyson.  While  the  clrcum- 
Ktancos  do  not  as  closely  connect  themselves 
up  as  might  be  entirely  satisfactory,  yet  these 
are  circumstances  which.  In  our  judgment, 
might  call  for  .the  admlflslon  of  Price's  tes- 


timony to  the  effect  that  she  was  seen  In 
possession  of  the  roll  <tf  currency. 

The  queatloa  of  race  discrimination  la  sug- 
gested as  a  zeaaon  why  the  judgment  should 
be  reversed  and  the  indictment  quashed,  as 
well  as  the  error  of  the  court  in  refusing  i 
to  quash  the  venire  of  petit  Jurors.  Without 
reviewing  this  phase  of  the  caae,  we  are 
of  opinion  that  there  was  no  error  on  the 
part  of  the  court  in  refusing  to  quash  the  in-  ! 
dictment  It  la  true,  there  is  an  antipathy 
to  the  negro  race  in  that  county,  especially 
in  some  portions  of  it  There  are  very  few 
negro  voters  in  the  county,  In  comparison 
with  the  great  number  of  voters — S6  out  of 
perhaps  4,700  or  nunre.  The  jury  commie-  | 
sloners  testified  that  they  did  not  discrim-  | 
tnate  against  these  negroes  in  the  selection 
of  jurors:  that  they  selected  in  every  In- 
stance competent  jurymen,  as  they  under- 
stood their  duty,  without  discrimination 
against  the  few  negroes  sufficiently  qualified 
to  sit  on  the  jury.  i 

For  the  errors  Indicated,  the  judgment  Is 
reversed  and  tlie  canae  la  remanded. 


PATTEBSON  v.  STATE. 
(Oonrt  of  Gzimlnal  Anneals  of  Texas.  Jnne  7,  j 
1900.)  I 

1.  CBiuinAX.  Law  —  Btatkuknt  or  Facto— 
Time  to  File. 

Statement  of  facts  In  a  crioilnal  case  filed 
after  the  adjoumtAent  of  the  tnm.  wMiont  sn 
orAee  allowing  tba  ttllng,  cannot  be  considered 
on  appeal. 

[Eld.  Note.— For  cases  In  point,  see  vol.  8»  ! 
Cent.  Dig.  Appeal  and  Error,  H  2654-^558.] 

2.  Saub— APPEAL— Review. 

In  the  absence  of  the  facts,  the  court  on  j 
appeal  In  a  criminal  case  cannot  review  the  n- 
qnested  charges  and  bills  of  exceptions. 

Appeal  from  Coke  County  Gonrt;  O.  W.  j 

Ferryman,  Judge.  j 

M.  B..Patterson  was  convicted  of  obstruct-  | 

Ing  a  public  road,  and  be  appeals.  Affirmed.  | 

Howard  Martin,  Astt  At^.  Gen.,  for  tbe 

State.  j 

BROOKS,  J.  Appellant  waa  convicted  of  j 
obstructiiig  a  public  road,  and  appeals.  He  j 
ffied  a  motion  to  qnash  the  complaint  and  i 
Information.  The  court  did  not  err  in  over-  | 
ruling  this  motion,  aa  the  complaint  and  in-  ' 
formation  are  in  proper  form.  | 

The  record  is  rather  voluminous,  but  the  | 
statement  of  facts  cannot  be  considered,  as  it 
was  filed  after  the  adjournment  of  the  term, 
and  there  Is  no  order  allowing  such  ffilng. 
The  term  adjourned  on  August  11,  1004,  and 
the  statement  of  facts  was  filed  on  August 
20,  1904.  In  th^  absence  of  the  facta,  this 
court  cannot  review  the  varlona  requested 
charges  and  bllla  of  exceptions,  and  deter- 
mine whether  or  not  any  Injury  waa  done  to 
appellant 

No  reversible  wror  appearing,  the  judg- 
ment la  affirmed*. 
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HILSCHER  T.  STATE.* 

(GcHirt  of  Criminal  Appeals  of  Texas.   June  7, 
1905J 

L  CBncnfAL  li&w— Thkft  noic  the  Pbbbon 

— BXPLAHATIOn  or  F08BB8SI0n  BT  DXFEND- 

AKT  or  SroLcn  Pbofxbtt— iNSTxncriORS. 
Id  a  prosecution  for  theft  from  the  person, 
sn  instnictioa  that  if  the  explanation  oj  de- 
fendant as  to  his  possession  of  the  property, 

1.  e.,  that  he  found  the  same,  was  reasonable 
and  probably  trne,  it  would  be  taken  as  true 
and  go  to  defendant's  acguittai,  was  in  defend- 
ant's favor,  and  not  erroneous. 

[Ed.  Note. — For  cases  in  point,  see  vol.  82, 
Goit  Dig.  Larceny,  {  200.] 

2.  SaHX— MIBI.EA.DIITQ  iRaTBUCTIOHS. 

In  a  prosecution  for  theft  from  the  per- 
taa,  an  instruction- as  follows:    "If  you  find 

*  *  *  that  any  of  the  property  mentioned 

*  *  *  was  privately  stoloi  from  the  person 
of  J.  at  the  time  and  place  duu^ced,  •  •  • 
tod  that  snbaequently  any  of  the  property  so 
■tolen  was  found  In  the  possession  of  the  de- 
fendant, then  if  the  defendant,  when  such  pos- 
MssioD  was  called  In  question,  stated  that  he 
had  found  the  property  In  S.,  then,  if  you  find 
that  such  explanation  *  *  *  is  reasonable 
and  probably  true,  it  deTolvea  upon  the  state 
to  prove  ita  falsity,  and  If  yoQ  so  find,  and  the 
■tats  has  not  proven  the  falsity  of  sudi  ex- 
idanation,  then  the  possession  of  such  prop- 
nty  by  me  defendant  (tf  he  had  such  possea- 
sioa)  must  not  be  considered  by  you  as  tending 
to  establish,  the  guilt  of  the  defenaant" — was 
not  vague,  confusing,  or  misleading. 

8.  Sams— BuBDEit  of  Pboof— Falwtt  ot  Ao- 
couRT  or  FoasEBSioir. 
The  InstructioQ  was  not  open  to  the  ob- 
jection that  "it  imposed  on  defendant  a  great- 
er burden  than  the  law  does ;  that  the  law  re- 
quires the  state  to  show  the  falsity  of  any  ac- 
count given  by  defendant,  if  the  account  ia  in 
itself  reasonable  and  probable" ;  the  efFect  of 
tite  instructira  being  that  If  the  jury  believed 
the  explanation  was  reasonable  and  probably 
tme,  and  the  state  had  not  proved  its  falsity, 
the  fact  of  such  posaeaaion  must  not  be  consid- 
ered as  in  any  manner  tf"^'^  to  establiih  de- 
fendant's guilt 

4.  Sams— New  Tbzai,  —  Nkwlt  DiBcovniD 

iMFBAOHIHa  BTIDEROI. 

New  trials  are  not  ordinarily  granted  for 
newly  discovered  evidence  of  an  Impeaching 

character. 

[Ed  Note. — For  cases  in  point,  see  vol.  IS, 
Otot  Dig.  Criminal  Law,  (|  2831.  2832.] 

5.  Saice— MATEBiAurr  or  Nbwlt  Dibooteb- 

ED  EVIDBNOE. 

Id  a  prosecution  for  theft  from  the-  per- 
son, defendant's  witness  stated  that  he  saw  de- 
fendant on  a  certain  day  with  a  silver  dollar 
and  some  greenbacks,  but  on  croBs-examlnation 
admitted  ^at  he  saw  only  the  dollar.  Newly 
discovered  evidence  claimed  by  defendant  as 
ground  for  a  new  trial  was  to  impeach  the 
witness  by  showing  that  he  had  stated  to  other 

Cities  t£at  he  saw  defendant  with  a  ten-dol- 
■  currency  bill  at  the  time,  or,  rather,  with 
some  currency.  Defendant  only  claimed  by  the 
testimony  adduced  by  bim  to  nave  had  a  ten- 
dollar  bill  and  a  silver  dollar.  By  other  than 
the  state's  witnesses  it  was  shown  that  on  the 
night  after  the  alleged  robbery  he  had  more 
currency  than  |10.  Held,  that  the  Impeaching 
testimony  was  not  material,  or  on  an  issue  like- 
ly to  have  infloenced  the  jury,  and  the  over- 
roUng  ot  tlw  motion  for  a  new  trial  was  not 
error. 

Davidson,  P.  J.,  dissenting. 


'Retaearlng  denied  June  23,  19(6. 


Appeal  from  District  Gotirt,  Lavaca  Coun- 
ty: H.  Eennon,  Judge. 

R.  BUscbw  was  convicted  of  th«ft  from 
the  person,  and  appeals. '  Affirmed. 

Arthur  P.  Bagby,  for  appellant  Howard 
Hartiii,  Aut  Atty.  Oen.,  for  tlie  State. 

HE1NDEIB80N.  J.  Appellant  was  convict- 
ed of  theft  from  the  person,  and  his  punish- 
ment assessed  at  two  years'  confinement'  In 
the  penitentiary. 

Appellant  objected  to  the  seventh  para- 
graph of  the  court's  charge,  which  la  as  fol- 
lows: "If  you  find  from  the  evidence  that 
any  of  the  property  mentioned  In  the  indict- 
ment was  privately  stolen  from  the  person 
of  the  said  John  Shulark  at  the  time  &nA 
place  charged  In  the  Indictment,  and  that 
subsequently  any  of  the  property  eo  stolen 
was  found  In  the  possession  of  the  defoid- 
ant,  then  If  the  defendant,  when  such  pen- 
session  was  called  In  question,  stated  that  he 
had  found  the  property  in  Shiner,  then,  it 
you  find  that  such  explanation  of  possession 
by  the  defendant  Is  reasonable  and  probably 
tme,  it  devolves  upon  the  state  to  prove  its 
folsi^,  and  If  you  so  find,  and  the  state  has 
not  proven  the  falsity  of  such  explanation, 
then  the  possesion  of  euch  property  by  the 
defendant  (If  he  had  such  possession)  must 
not  be  considered  by  you  as  tending  to  es- 
tablish the  guilt  of  the  defendant"  The 
grounds  of  objection  stated  In  the  bill  of 
exceptlonB  are  as  follows:  That  the  same  In 
the  beginning  erroneously  stated  the  law 
aa  to  the  effect  of  an  explanation  reasonable 
and  probable  by  aji^IIant  on  being  found  In 
possession  of  property  alleged  to  have  been 
stolen;  and  because  said  paragraph,  taken 
as  a  whole,  was  vague,  confusing,  unlntelU* 
glble,  misleading,  and  calculated  not  to  In- 
struct but  to  mislead,  the  Jury  as  to  the 
law.  We  do  not  consider  the  objections  ur- 
ged in  this  bill  as  tenable.  The  charge  is 
an  Instruction  In  favor  of  the  defendant 
and  tells  the  jury  In  effect  that  If  the  ex- 
planation given  was  reasonable  and  probably 
true,  it  will  be  taken  as  true,  and  will  go 
to  the  acquittal  of  appellant  Nor  do  the 
subsequent  portions  of  the  objection  raise 
any  question  as  to  the  charge.  We  do  not 
believe  that  It  is  vague  or  confusing,  or 
calculated  to  mislead  the  jury. 

In  the  motion  for  new  trial  appellant  again 
excepts  to  this  charge.  The  ground  of  ob- 
jection stated  is  that  It  imposes  uikw  de- 
fendant a  greater  burden  than  the  law  does; 
that  the  law  requires  the  state  to  show  the 
falsity  of  any  account  given  by  the  de- 
fendant If  the  account  is  in  itself  reasonable 
and  probable.  We  understand  this  to  be 
exactly  what  the  charge  does;  that  is,  re- 
quires the  state  to  prove  the  falsity  of  said 
explanation  of  appellant  If  the  same  was 
reasonable  and  probable.  The  charge  fur- 
ther instructs  the  Jury  that,  if  the  state 
failed  to  prove  the  falsi^  of  said  explana- 
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tlon,  then  the  possesi^ii  of  nld  luoperty  bjr 
d^endant;  If  be  had  sach  poflsesslon,  miut 
not  be  ccmsldered  the  Jurj  as  tending  to 
aotabllsb  the  gnUt  of  the  defendant  We  un- 
derstand this  to  be  correct  The  effect  waa 
to  infwm  the  Jury,  If  tbej  beUered  the  ex- 
planation glTMi  by  defendant  was  reasonable 
and  probably  true,  and  tlie  state  bad  tailed 
to  ^re  Its  falsl^,  that  the  fact  of  snch  po»- 
session  most  not  be  considered  by  the  jmy 
as  In  any  manner  tending  to  establish  the 
gnllt  of  the  defendant  These  are  the  only 
exceptions  urged  against  said  charge,  and 
In  our  opinion  they  do  not  point  oat  any 
question  shoving  that  said  charge  was  Im- 
proper or  Ul^L 

In  motitm  for  new  brial,  appellant  InalBtod 
the  same  should  be  granted  on  the  ground 
of  newly  discovered  evidence.  This  newly 
discovered  evidence  was  <tf  an  impeaching 
diaracter.  New  trials  are  not  ordinarily 
granted  for  Oils  character  of  evidence.  Wit- 
ness EYank  Sadalacek  was  introduced  by  de- 
fendant On  bis  examination  In  chief  he 
stated  that  he  saw  appellant  on  the  day  be 
went  to  town,  and  before  he  started,  have 
a  silver  d<dtar  and  some  greenbacks. '  On 
cross-examination  he  admitted  that  he  saw 
no  money  In  d^ndants  hand  except  a  sil- 
ver dollar;  Uiat  It  was  Hra.  Hilscbor,  de- 
fendant and  old  man  Hllsohw  who  told  him 
to  swear  as  be  did.  The  testimony  develop- 
ed from  this  witness  on  crosB-etamlnatlon 
was  denied  by  Mrs.  Hllscfaer.  Why  the 
defendant* B  father  was  not  placed  on  the 
stand  to  deny  this  is  not  stated.  But  It 
seems  the  teBttanoxQr  desired,  as  judged  from 
the  affidavit^  was  to  Impeach  aK^ellantfs 
own  witness,  showing  that  be  bad  stated 
to  other  parties  that  he  saw  appellant  witii 
a  ten-dollar  currency  bUl  before  be  went  to 
town,  or,  rather,  with  some  corrency.  Ap- 
pellant only  claimed  the  testimony  ad- 
duced by  him  to  have  had  a  tea-dollar  cur- 
rency bill  and  a  ailver  dollar.  By  other  than 
tbe  state's  witnesses  it  was  shown  that  on 
the  night  after  the  alleged  robbery  be  had 
more  currency  than  flO.  We  do  not  think 
the  impeaching  testimony  was  material,  or 
upon  an  Issue  that  would  have  likely  ex- 
erted any  Ii^uence  with  the  jury.  The  court 
did  not  err  in  overruling  the  motion  on  the 
ground  of  newly  discovered  evidenceu 

The  Judgment  Is  affirmed. 

DAVIDSON,  P.  J.  (dissenting).  a%e  charge 
quoted  In  regard  to  possession  ot  property 
recently  after  being  taken,  and  the  reasona- 
ble account  of  such  possession.  Is  not  correct 
and  has  been  onUonuly  condemned  since 
Wheeler's  Gas^  81  Tex.  Cr.  B.  800.  SO  S.  W. 
dl3.  Tbe  charge  here  Is  practically  a  repro- 
duction of  the  condemned  charge  In  Wheid- 
er*B  Case.  The  (^ige  given  does  not  In- 
struct tbe  jury  as  to  what  tbe  law  la,  but 
what  it  Is  not  It  certainly  la  fuUy  "nUs- 
leading"  If  it  tells  the  Jury  the  law  Is  the 
opposite  of  what  It  is.  The  court  gav^  or 


was  supposed  to  ^ve,  the  law,  and  the  jury 
must  so  regard  tbe  charge.  Here  the  charge 
gave  what  this  court  has  more  than  fre- 
qnmtly  said  Is  not  tbe  isw,  and  the  Jmy  Is 
bonnd  to  take  the  charge  as  the  law  of  the 
case,  and  we  must  suppose  they  did. 

I  therefcve  dissent  from  tbe  opinion  of  my 
Brethren,  and  believe  tb»  judgment  sbonld 
be  lerwsed. 


MOORB  V.  3TATB. 
(Court  of  Criminal  Appeals  of  Texas,  June  14, 
1905.    On  Rehearing.  Jane  23,  1905.) 

1.  Gbiminal  Law  —  Taui.  —  Abouuht  or 
CotrasEL  —  BxnaEKCE  to  Dbfehoant's 
Chaxaotsb. 

A  statement  ot  the  district  attorney,  in 
eloring,  that  defendant's  attorney  did  not  dare 
pat  defendant's  character  in  tesdiB.  was  proper, 
when  made  In  reply  to  one  of  the  attorneys  for 
defendant,  who  said  that  defendant  was  a  good 
woman,  and  did  not  use  bad  langaags^  liln  ttM 
prossentriz. 

On  Rehearing. 

2.  Same  —  Date  or  Oitensi  —  CoiaaasioN 
SuBBEqnxNT  TO  Inoictvent. 

Under  Code  Cr.  Proc  1895,  art  420,  mak- 
ing it  tbe  dnt7  of  the  grand  Jary  to  Inquire  into 
indictable  offenses  of  which  any  of  the  members 
have  Imowledce  or  of  which  they  may  be  in- 
formed, it  muBt  be  proved  that  the  offense  was 
committed  prior  to  the  presentment  of  the  in- 
dictment, and  a  coDviction  cannot  be  anatained 
by  evidence  of  the  cooimissioo  of  an  offenaa 
after  the  indictment  was  returned. 

PDd.  Note.— For  cases  in  point  we  vol.  27, 
Ont  Dig.  Indictment  and  Information,  |  MS.] 

Appeal  from  District  Court  Ft  Bend 
County;  Wells  Thompson,  Judge. 

Magfl^e  Moore  was  convicted  of  assault 
with  Intent  to  murd«,  and  appeals.  Re- 
versed. 

Russell  &  Pearson,  for  appellant  How- 
ard Martin,  Asst  Atty.  Oen.,  for  the  Stetei. 

BROOKS,  J.  Appellant  was  convicted  of 
assault  with  intent  to  murder,  and  her  pun- 
ishment assessed  at  confinement  In  the  pen- 
itentiary for  a  term  of  two  years. 

There  Is  but  one  bill  of  ^ceptlons,  which 
relates  to  the  following:  The  district  at- 
tOTuey,  In  his  closing  argument  sidd:  '*Oen- 
tlemen  of  the  Jury:  Defendants  attran^ 
did  not  dare  put  defendant's  diaracter  in 
issue."  To  which  language  defendant  that 
and  there  objected,  and  aAed  the  court  to 
instruct  the  jury  not  to  oonslda:  tiie  same; 
and  the  court  refused  to  so  Instruct  the 
Jury,  and  defendant  excepted.  The  court 
explains  tills  by  bill  saying:  "The  above 
language  of  the  district  attorney  was  made 
In  reply  to  one  of  the  attorn^  for  defend- 
ant who  said  that  dtfendant  was  a  good 
woman,  and  did  not  use  bad  language  like 
the  prosecutrix."  The  explanation  of  tlw 
ooort  disposes  of  any  supposed  error  In  tiw 
stetemeut  ot  which  appellant  could  eom- 
plaln. 

evidence  Is  sufflcieat  to  supput  the 
verdict  the  jury,  and  the  judgment  Is  «<• 
firmed. 
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On  R^iearliig. 

Hie  jn^^ment  vi&a  affirmed,  and  to  now 
before  ns  on  rehearing.  Appellant,  in  his 
motion,  calls  our  attention  to  the  tact  that 
the  indictment  alleges  the  aaaault  occorred 
on  the  13tb  day  of  S^tember,  19M,  and  that 
it  waa  preerated  by  the  grand  Jury  and  filed 
on  November  8,  1904.  Prosecutrix.  Frances 
Jones,  la  faer  testimony,  states,  "She  [de- 
fendant] shot  me  with  a  pistol  on  the  13th 
day  of  Norember,  1001."  And  she  also 
states,  **TblB  occarred  In  Ft  Bend  county. 
Texas,  some  time  in  November,  1904."  This 
is  tlie  only  witness  in  the  statement  of  facts 
showing  when  the  assault  occurred.  So  it 
appears  from  the  erldence  that  the  assault 
occarred  some  10  days  after  the  Indictment 
was  returned  by  the  grand  jury.  It  must 
be  proved  that  the  offense  was  committed 
prior  to  the  presentment  of  the  Indictment 
Clement  v.  State  (Tex.  App.)  2  S.  W.  879, 
dting  Code  Cr.  Proc.  1805,  art  420. 

The  motion  for  rehearing  is  accordingly 
granted,  and  the  Judgment  la  rerersed  and 
the  cause  remanded. 


OASSBNS  V.  STATBL 
(Oonrt  of  Criminal  Appeals  of  Texas,  May  8, 
1905.   On  Behearhic  Jane  7,  1905.) 

1.  Cbihiitai,  Law— lUooaifizjUTOi  —  Bum- 

OIXHCT. 

A  recognisance  m  appeal  In  a  criminal 
ease,  conditioned  that  defendant,  "who  has  been 
convicted  in  this  tsoart  of  a  misdemeanor, 
•  •  •  as  more  fullv  appears  by  the  jndgment 
of  ooDvietion  entered  in  this  caase,  shall  ap- 
pear *  *  *  in  order  to  abide  the  Judgment 
of  the  Coort  of  Criminal  Appeala,"  is  not  de- 
fective  for  using  tlie  wwds  "in  tills  court,"  In- 
stead of  tiie  words  "in  tMi  eanse^"  as  rsqnlred 
by  the  statute. 

2.  IiraoxioATino  Ltquobs-^au— BvinxNoa. 

Proof  of  selling  beer  to  a  minor,  witiioat 
proof  that  it  was  intozicating,  does  not  warrant 
a  conviction  for  selling  intoxicating  liquors  to 
a  minor. 

[Ed.  NoCe^Vor  cases  In  point,  see  vol.  29, 
Onit.  Dig.  Intoxicating  Liquois.  H  143.  271. 
816.] 

An>eal  ^m  WIIllams<m  Connty  Oomt; 
Cbns.  A.  Wilcox,  Judge. 

Bnno  Oassens  was  convicted  of  selling  In- 
toxicating liquors  to  ft  minor,  and  be  ap- 
peals. Beversed. 

Dan  8.  (Aessher  and  D.  W.  Wilcox,  for 
appellant  Howard  Martin,  Asst  Atty.  Gen., 
for  the  Stateu 

HESDV&SOV,  J.  Conviction  of  a  misde- 
meanor. The  Assita nt  Attorney  General 
has  filed  a  motion  to  dismiss  the  appeal  be- 
cause of  a  defeetiTe  recognlsancft  We  have 
examined  the  reoognicanc^  and  It  does  not 
appear  to  comply  with  artlde  887.  Code  Or. 
Proc  1885,  and  the  decisions  thereunder. 
The  noognliance  la  conditioned  that  the  said 
"Bkmo  OssaOTis,  who  has  been  convicted  In 
thla  comt  of  a  misdemeanor,  and  bis  pnnlsh- 
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ment"  etc.  The  statute  provides  the  re- 
cognizance must  show  that  the  conviction 
was  "tn  this  cause  of  a  misdemeanor."  The 
sabstitution  of  "In  tills  court"  for  the  lan- 
guage "In  this  cause"  vitiates  the  recogni- 
sance. Meeks  v.  State,  74  S.  W.  010,  7  Tex. 
Ct  Bep.  824;  Helnen  v.  State,  74  S.  W.  776, 
7  Tex.  Ot  R^.  921;  Armstrong  v.  State,  77 

6  W.  446^  8  Tex.  Ct  Bep.  847. 

The  appeal  is  accordingly  dismissed. 

On  Behearing. 

This  case  was  dismissed  because  of  an  al- 
leged defect  In  the  recognizance,  and  la  now 
before  ns  on  rehearing.  We  copy  that  por- 
tion of  the  recognizance  involved,  as  fol- 
lows: •  •  conditioned  that  the  said 
Bnno  Cassena,  who  bu  been  convicted  in  thla 
conrt  of  a  mlademeanor,  and  his  punishment 
assessed  at  a  fine  of  twenty-flve  ($25.00) 
DoUais.  as  more  folly  anwars  by  the  judg- 
ment of  conviction  entered  in  this  came, 
shall  appear  before  tUs  conrt  from  day  to 
day  end  from  .tenn  to  te^  of  l^e  same, 
and  not  a^tart  therefrom  wlthont  leave  of 
the  com%  In  <«der  to  abide  the  judgment  of 
tbe  Conrt  of  (Mmlnal  Aj^uUs  of  the  State 
of  Toaa,  In  thla  case."  In  the  oxiglnal 
opinion  we  held  that  because  the  recogni- 
sance contained  the  words  "who  haa  been 
cMivicted  in  this  conrt  of  a  misdemeanor," 
when  It  should  have  stated  'in  this  cause  of 
ft  misdemeanor,"  the  same  was  defective; 
dUng  Meeks  t.  State,  74  8.  W.  910,  7  l!ez. 
Ot  Bep.  824;  Helnen  v.  State,  74  8.  W.  776, 

7  Tex.  Ct  Rsp.  821;  and  Armstrong  y.  State, 

77  &  W.  446,  8  Tex.  Ot  Bep.  847.  In 
Meeki^  Case,  sui«a,  betides  the  particular 
defect  In  thla  recognizance,  It  contained  an* 
other  defect.  In  that,  in  connection  with  the 
clause  requiring  his  presence  bef  («e  the  trial 
conrt  from  day  to  day  and  from  term  to 
term  of  the  sam^  It  omitted  the  words  "of 
the  same."  Helnen'a  case,  anpra,  omitted 
the  concluding  part  of  the  etatntory  recogni- 
zance, to  vrtt  "In  this  case."  Amutrong's 
Case,  supra,  followed  Hdnoi's  Case,  con- 
taining the  same  defect  FetUns  v.  State, 

78  S.  W.  846,  8  Tez.  Ct  Bep.  152,  contains 
the  defect  in  the  recogTilzance  relied  <m  in 
thla  caae.  In  tiie  Texas  Comrt  Beporter,  to 
which  reference  Is  here  made,  the  fnll  re- 
cognizance Is  not  shown.  If  the  recognizance 
was  as  fnll  on  the  point  in  question  aa  this 
here^  we  were  evidently  In  error  In  holding 
the  same  defective.  We  take  it  that  the 
particular  allegations  are  no  part  of  the  ob- 
ligation assumed  by  appelhint  except  In  so 
far  as  the  same  are  refrared  to  In  order  to 
Identify  the  particular  caae  In  which  the 
appellant  waa  recognized.  Here  It  occurs 
to  us  that,  notwithstanding  In  that  portion 
at  tbe  recognizance  in  which  the  language 
"in  thla  court"  occurs  doea  not  follow  the 
statute,  yet  snbseqnuit  portions  of  the  re- 
cognizance show  definitely  that  said  re- 
cognizance waa  taken  In  the  particular  cause, 
as  ft  ref«ence  to  the  same  aa  above  eoglBd 
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sbowf,  Inasmuch  as  It  la  ledted  '*n  more 
folly  appears  by  tbe  judgment  of  convictloa 
entered  In  this  cause."  This  language  shows 
distinctly  Qiat  the  recognisance  was  taken 
In  the  particular  cause,  and  wtaaterer  defect 
may  have  existed  in  the  former  portion  of  the 
recc^sance,  by  stating  'In  QUs  court,"  in- 
stead of  "in  this  rause,"  Is  remedied  and 
made  certain'  hy  this  sid>8equent  statement 
above  referred  to.  We  accordingly  hold  that 
the  recognizance  here  set  out  la  sufficient 
to  giro  this  court  jurisdiction.  In  so  far  as 
eitho-  of  said  cases  above  dted  may  contra- 
vene this  opinion,  they  are  hereby  overruled. 

There  is  but  one  questi<m  to  be  considered 
on  the  merits  of  the  case;  that  Is,  it  la 
agreed  In  the  statement  of  facts  that  the 
defendant  sold  and  gave  beer  to  Austin 
Moore  In  August,  1003,  In  Williamson  coun- 
ty, knowing  at  the  time  of  snch  sale  and  gift 
said  Moore  vas  under  the  age  of  21  years. 
The  question  Is,  was  the  court  below  au- 
thorized and  are  we  authorized  to  take  ju^- 
dal  c<^:nlzance  of  the  fact  that  beer  is  an 
intoxicating  liquor?  It  may  be  conceded  that 
there  are  decisions  of  other  states  holding 
to  tbe  dXect  that  bear  Is  an  intoxicating 
Uquor,  and  that  courts  vrlll  take  judicial 
cognizance  tiiereof.  A  number  of  decisions, 
however,  are  the  other  way.  The  decisions 
In  this  state  hold  that  there  must  be  proof 
that  the  beer  sold  or  given  away  was  an 
Intoxicating  Uquor.  Harris  v.  State,  86  S.  W. 
768,  12  Tex.  Ot.  Rep.  1018;  SuUlvan  t.  State 
(decided  at  present  term)  87  8.  W.  150;  Blatz 
V.  Rohrbach  (N.  Y.)  22  N.  E.  1049,  6  L.  B.  A. 
668;  State  v.  Brewing  Oa  (S.  D.)  68  N.  W.  1, 
26  L.  B.  A.  188;  Hanaberg  v.  People,  120 
UL  21.  8  N.  BL  857,  60  Am.  Rep.  648;  Netso 
T.  Stete  (B'la.)  1  Law  R^.  Ann.  825. 

Because  there  was  no  proof  ofTered  that 
the  beer  was  Intoxicating,  tbe  Judgment  Is 
reversed,  and  the  cause  remanded. 


MOORE  V.  STATE. 
(Court  of  Orlmlnal  Appeals  of  Texas.  June  14, 
190S.) 

1.  BDBGXiAST— Irbibuctionb. 

Where  an  indictment  for  burglary  charged 
an  entry  withoat  the  consent  of  the  occupant  of 
the  house,  and  tbe  jury  were  instructed  that  to 
convict  they  must  find  an  entry  without  the 
free  consent  of  the  occupant,  a  further  instrac- 
tion  that  if  accuBed  by  force  in  tbe  nigbt  en- 
tered the  house,  as  charged  in  the  indictment, 
with  Intent  to  commit  thefL  to  find  bim  gnilty, 
was  not  erroneous,  as  authorizing  his  convic- 
tion rei^rdlesB  of  whether  he  had  proMcntor*s 
cuuent  to  enter  the  hoose. 

2.  Same— Occupation  or  Pbeuises. 

Where  an  Indictment  for  burglary  charges 
the  entry  without  consent  of  the  occupant  of  a 
hous^  occupancy  la  eQulralait  to  twescssion,  and 
onbraced  a  chickm  nouse  on  the  pranises  of 
the  prosecutor. 

Appeal  tnm  District  Ooort,  Bexar  Coun- 
ty ;  Edward  Dwyer,  Judge. 

Oreen  Moore  was  convicted  of  burglary, 
and  he  appeals.  Affirmed. 


J.  W.  Pr«ton  and  J.  M.  Bcktord,  for  ap- 
pellant Howard  Martin,  Asst  Atty.  Gol, 
for  the  State. 

HENDERSON,  X  Appellant  WU  C(mvlct> 
ed  of  burglary,  and  his  pTmlshment  sssessed 
at  confinement  In  the  penitentiary  for  a  term 
of  two  years;  hence  Uiis  appeal. 

Appellant  complains  timt  the  court  1^  Its 
charge  Instructed  the  jury  to  send  him  to 
the  penitentiary  r^rdless  of  whether  he  had 
prosecutor's  oonsoit  to  rater  the  house.  The 
charge  applied  the  law  to  the  facte,  thus 
leaving  out  this  feature  so  fsr  as  the  direct 
averment  Is  cancemed.  However,  it  stetea. 
If  the  jiuy  belteve  that  appellant  by  ftwce 
In  the  nighttime  did  enter  tbe  house  ooct^ 
pled  by  Adolph  Sueltenfuas,  as  charged  in 
the  Indictment,  yrltb  the  Intent  to  ctunmit 
the  crime  of  theft,  to  find  him  guil^. .  Now, 
here  Is  a  direct  reference  to  the  Indictment 
and  the  Indlcteirat  In  this  respect  charges 
the  entry  without  the  consent  of  the  owner 
and  occupant  of  tbe  house.  Besides,  In  de- 
fining the  offense,  the  court  directly  told  the 
jury,  before  tb^  would  be  warranted  In  con- 
victing defendant  they  must  find  that  tiie 
entry  was  made  without  the  free  consent  of 
the  occupant  or  one  authorized  to  give  sndi 
consent  We  do  not  understand  that  tbe 
proof  raised  any  Issue  as  to  this  mattra  oC 
consent 

It  Is  also  contended  that  the  bouse  In 
question  being  a  chicken  bouse,  it  could  not 
be  said  to  be  occupied  by  prosecutor.  In 
fact,  the  proof  showed  that  be  occupied  the 
dwelling  houses  and  the  chickens  occiqklea 
the  chl<ften  house.  This,  it  occurs  to  ns,  la 
a  play  upon  words.  'X>ccupancy**  here  la 
equivalent  to  "posBession.**  Prosecutor  In 
that  sense  is  shown  to  have  beoi  In  oocnpa- 
tion  of  tiie  entire  premises,  consisting  of  80 
axaeea,  and  Including  tbe  house  to  question. 

There  being  no  oror  In  the  record,  ttie 
Judgment  Is  affirmed. 


Ex  parte  PARKER. 

(Court  of  Criminal  Appeals  of  Texas.  June  23* 
1905.) 

Habeas  Cobpits— Bail— RBjxcnoif  or  Teb- 

TIMONT— Re  VIE  w . 

On  habeas  corpus,  whne  tnll  Is  the  wly 

fluestion,  errors  of  tiie  trial  judge  la  reject- 
ne  or  admitting  certain  focts  will  not  he  cott- 
slaered  on  appeal. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  25^ 
Cent  Dig.  Habeas  Corpus,  {  114.] 

Appeal  from  District  Court;  Dallas  Oonn- 
ty;  EL  B.  Muse,  Judge. 

R.  R.  Parker  was  remanded,  under  habeas 
crapus  proceeding,  to  custody  without  ball, 
and  appeals.  Judgment  reversed,  and  delat- 
or granted  bail. 

Oravrford,  I«mar  ft  Crawftvd  and  Muse 
ft  Allen,  far  appelant  lUdrt.  B.  Sedy.  A. 
B.  Flansry,  and  Howard  Martin,  Asst  Atty. 
Gen.,  for  the  Stete. 
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DAVIDSON,  P.  J.  Under  habeas  corpus 
proceeding  relator  was  remanded  to  custody, 
without  ball,  tor  the  kUllng  of  F.  J.  Bell. 
Several  qaestlons  are  presented  for  revision 
by  bills  of  exception  In  regard  to  the  rejec- 
tion of  testimony.  We  pretermit  any  dis- 
cussion <tf  these  questions,  and  express  no 
<^)inloa  In  regard  to  the  matters  presented 
by  these  bills.  This  is  a  matter  purely  of 
bail  on  the  record,  and  we  will  not  "under- 
take  to  discuss  errors  or  supposed  errors  of 
the  Judge  in  rejecting  or  admitting  certain 
facts.  This  might  become  more  or  less  Im- 
portant t)efore  a  Jury,  but  not  on  habeas  cor- 
pus, where  ball  Is  the  only  question. 

We  have  reviewed  the  case  as  presented, 
and  are  of  opinion  that  It  Is  bailable.  We 
are  further  of  opinion  that  the  ball  should 
be  fixed  at  the  sum  of  $10,000,  which  la  ac- 
cordingly done.  The  officer  having  relator 
in  custody  will  take  his  ball  In  the  terms  of 
the  law  for  that  amount,  unless  the  court 
should  be  In  session.  Of  coiu*8e,  then,  relat- 
or will  be  required  to  enter  Into  recogni- 
zance In  open  court 

The  Judgment  is  therefore  reversed,  and 
the  relator  granted  ball  In  the  sam  of  110,- 
000b 


PARRISH  V.  STATE.* 

(Cooxt  at  Orlminal  Appeals  of  Texas.   Jane  7, 

1905.) 

CvaanAL  Law— Misconduct  or  Jubt. 

The  mere  inquiry  by  a  Juror  during  their 
deliberations.  "Why  SiA  defendant  not  testify?" 
!■  not  such  mlscondact  as  autboTicee  the  set- 
ting aside  of  the  verdict  of  convicticHi. 

Appeal  from  Bell  County  Court;  Jno.  M. 
Purman,  Judge. 

Will  Parrlsh  was  convicted  of  aggravated 
assanlt  and  he  appeals.  Affirmed. 

'mntNKim  Pearce^  fw  appellant  Howard 
Martbi,  Aart.  Attj.  Gen.,  for  the  State. 

BBOOKS,  J.  Appellant  was  oonvtcted  of 
an  aKgrarated  anaidt  and  Us  pnnlshmoit 
asKBsed  at  a  fine  of  |250,  and  six  monthd* 
conflnemmt  In  the  conn^  Jail. 

In  the  motion  for  new  trial,  appellant 
ewnplains  of  the  mlsoondnct  of  the  Jury. 
Attached  to  ttie  motion  la  the  ex  parte  affl- 
davit  €t  aM>«Uant?8  connsel  setting  up  said 
mtaeondnct  whldi  was  an  aliuston  by  me 
of  the  JnroTs,  after  they  retired  to  consider 
of  their  verffict,  to  the  failure  of  the  defend- 
ant to  testify.  Frtor  to  passing  upon  this 
motion,  the  trial  court  had  all  of  the  Jurors 
broo^t  In,  and  they  testifled.  Some  of 
them  stated  that  they  Iward  somebody  say, 
"Why  dUl  the  defendant  not  testifyr'  The 
subsbmce  of  the  testimony  of  the  Jurors  Is 
that  thwe  was  nothing  further  said  about  It. 
some  stating  that  they  did  not  even  hear  the 
remark.   In  Mason  v.  State,  81  S.  W.  718, 


•Rehearlns  daniod  June  33,  IMk 


10  Tex.  Ct  Rep.  000.  we  held  that  the  ^ere 
mention  In  the  Jury  room  of  the  failure  of 
the  defendant  to  testify,  when  this  la  Im- 
mediately suppressed,  is  not  ground  for  re- 
versal. In  that  case  one  of  the  Jurors  re- 
marked, "Why  did  not  the  defendant  take 
the  stand?"  and  another  replied,  "Out  that 
out"  Others  testifled  they  did  not  hear  the 
remark.  We  accordingly  hold  that  the  mere 
allusion  by  one  of  the  Jurors  during  their 
deliberation  to  the  failure  of  the  defendant 
to  testify  is  not  por  se,  cause  for  reversal. 
The  record  before  us  shows  that  it  could 
not  nor  did  It  Influence  the  action  of  the 
Jury  In  any  respect. 

Appellant  insists  that  the  evidence  Is  not 
sufficient  to  support  the  verdict  of  the  Jury. 
We  think  It  is  amply  sufficient 

The  Judgment  Is  affirmed. 


OABZA  T.  STATSL 

(Court  of  Criminal  Appeals  of  Texas.  Jane  14, 
1906J 

1.  AB8A.irLT  WITH  IRTBNT  TO  MUBDEB-^lEUr- 
DEFBH»— iNBTBUCnON. 

On  a  proeecation  for  assault  with  intent 
to  murder,  where  the  defendant  was  Bbowa  to 
have  entered  the  difficulty  merely  to  protect  a 
friend,  and  at  no  time  acted  in  self-defense,  he 
was  not  entitled  to  a  charge  on  aelf-defense. 
but  was  entitled  to  a  diarge  confined  to  an  af- 
firmance of  his  right  to  interfere  In  behalf  of 
his  friend. 

[Bd.  Note.— For  cases  in  poli^  see  vol.  26, 
Cent  Dig.  Homicide,  H  624-626J 

2.  Samk— Pbovoking  DimcuLTx— Inbtbuo- 

TION— BVIDSHCK. 

Evidence  examined,  and  held  sufficient  to 
justify  a  charge  on  provoking  the  difficulty. 

3.  Same— Defense  of  Andhieb. 

The  evidence  was  also  sufficient  to  require 
a  charge  that.  If  defendant's  friend,  fn  whose 
behalf  defendant  Interfered,  had  qp  intention  of 

firovoking  the  difficulty,  and  did  no  act  to  bring 
t  on,  but  went  Into  the  store  with  his  com- 
panions expecting  a  settiement,  and  that  they 
were  then  assaulted  by  prosecutor,  his  friend^ 
right  of  seU-defense  was  complete. 

4.  Same— Pbo YOKING  Difficulty. 

To  render  one  guilty  of  provoking  a  dlffi- 
colty,  he  must  be  shown  to  have  used  suns  lan- 
guage or  dme  some  act  with  that  intent 

[Bd.  Note.— For  cases  in  point  see  vol.  36^ 
Cent  Dig.  Homicide,  1 149.] 

i^peal  from  District  Court  Taylor  Coun- 
ty; J.  H.  Calhoun,  Judge. 

Saturina  Oarza  was  convicted  of  assault 
with  intent  to  murder,  and  he  appeals.  Re- 
versed. 

W.  L.  Qrogan  and  6.  A.  Cox,  for  appellant 
Howard  Martin,  Asst  Atty.  Gen.,  for  the 

State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  assault  with  intent  to  murder,  and  hla 
punlshmeot  assessed  at  confinement  In  the 
penitentiary  for  a  term  of  two  years ;  hence 
this  appeal. 

There  is  no  bill  of  exceptions  to  the  in- 
troduction or  rejection  of  evldencob  The  only 
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qaestloiw  raleed  are  as  to  the  chai^  of  tbe 
court  and  the  sufficiency  of  the  evidence  to 
sustain  the  conviction.  Appellant  questions 
tbe  action  of  tbe  court  In  agglomerating  ap- 
pellant's right  to  Interfere  with  tbe  difflcnltr 
between  his  friend  Pedro  Barstado  and  prose* 
cutor,  Gallamor^  and  his  right  to  enter  the 
difficulty  to  protect  Pedro,  and  bis  own  right 
of  selfnSefense.  The  court  does  conjoin 
these  two  features  of  defense  In  the  same 
charge.  As  we  read  tbe  evidence,  appellant 
at  no  time  acted  In  his  own  self-defense,  but, 
if  be  was  authorized  to  Interfere  at  all,  It 
was -on  bebfllf  of  his  friend  Pedro.  Tbe  court 
should  have  confined  his  charge  to  tills  fea- 
ture alone,  as  a  conjunction  of  tbe  two  In 
the  same  charge  was  liable  to  confuse  and 
mislead  the  Jury.  Besides,  as  stated,  tbe 
court  was  not  authorized  to  give  a  charge 
on  self-defeiise,  so  far  as  appellant  was  con- 
cerned at  all. 

It  Is  further  complained  that^  in  cmmectlon 
with  the  charge  on  self-defense  and  defense 
by  appellant  of  his  friend  Pedro,  tbe  court 
improperly  qualified  tbe  same  with  a  charge 
on  provoking  tbe  difficulty  by  Pedro  with  tbe 
said  Gallamore.  Tbe  record  shows  substan- 
tially that  prosecutor  had  brought  Pedro, 
with  some  tour  other  Mexicans,  from  Bal- 
llnger,  to  pick  cotton  for  Mm  in  Taylor  coun- 
ty. They  picked  for  him  a  day  and  a  half, 
and  then  quit.  On  tbe  day  of  tbe  difflcnlty 
all  of  tbe  parties  were  In  tbe  town  of  Tuscola, 
Taylor  county.  Pedro,  who  BeoDoed.  to  have 
charge  of  tbe  other  Molcau  (be  being  tbe 
only  one  who  could  wpeak  BngUsb  well),  was 
insisting  on  prosecutor,  Oallamore,  pa^ng 
bim  for  picking  the  cotton.  Oallamore  con- 
tended that  tbey  were  to  pay  him  fbr  bringing 
them  from  BaUtnger  to  Taylor  county ;  that 
tbe  understanding  was,  if  tbey  stayed  with 
blm  and  picked  cotton  for  blm  be  wonUI  not 
charge  tbem,  but;  as  the?  had  quit  blm,  that 
tl^  sbonld  pay  him  for  bringing  than.  It 
seems  tbere  was  a  crowd  oi  MezlcanB  In  front 
of  Toxmg's  store  at  the  time  tills  altercation 
was  going  on.  Oallamore  declined  to  pay 
anything,  and  told  Pedro  to  let  blm  alone 
about  I^  wherenpon  Pedro  told  him  be  was 
"tbe  dunndest  sorriest  white  man  in  Taylor 
coun^."  Prosecutor  asked  blm  what  be  said, 
and  Pedro  repeated  tiils^  whereupon  prose- 
cutor turned  and  walked  Into  Toung's  store, 
Pedro  following  immediately  after  bim,  and 
two  of  the  other  Mexicans  also  moving  to- 
wards the  Btor&  It  Is  shown  tbat  as  soon  as 
Oallamore  (prosecutor)  got  Into  tbe  store  he 
walked  behind  tbe  counter,  got  a  gun,  and 
came  around  tbe  oountw  with  It  Pedro  ad- 
vanced towards  blm,  havli^  In  his  hand  a 
paper  sack,  which  one  of  tbe  witnesses  says 
contained  a  knife.  As  Pedro  approached, 
Gallamore  ^ot  blm  with  tbe  gun.  Pedro  fell 
on  bis  bat^  and  tbe  other  four  Mexicans  im- 
mediately appeared  In  the  store  and  began 
an  attack  on  Oallamore.  Appellant  wrenched 
the  gun  from  Oallamore,  and  proceeded  to 


strike  hlin  with  It  During  tbe  subsequent 
progress  of  the  struggle,  the  Mexicans  cut 
Oallamore  a  nnmb^  of  times  on  the  bead, 
In  tbe  back,  and  about  the  face.  Api>ellant 
Is  not  shown  to  have  had  any  weapon  except 
the  gun  which  he  snatched  from  Gallamore, 
and  which  be  used  to  strike  with.  From  this 
goieral  statement,  we  take  it,  two  theories 
are  suggested— one  for  the  state  that  Pedro 
and  tbe  other  Mexicans  followed  Gallamore 
into  the  store,  Pedro  having  Insulted  him  by 
tbe  use  of  tbe  language  before  referred  to, 
for  the  purpose  of  seeking  a  quarrel  and  diffi- 
culty ;  and  one  on  the  part  of  appellant  and 
tbe  other  Mexicans,  that  they  went  into  tbe 
store,  foltowlDg  Gallamore  there,  whom  they 
had  no  right  to  believe  was  going  after  the 
gun,  expecting  to  get  a  settlement  from  him. 
This  Is  substantially  all  of  the  testimony  with 
regard  to  provoking  a  difficulty.  On  It  the 
court  was  justified  In  charging  on  provoca- 
tion. It  occurs  to  us  that  the  court  should.  In 
this  connection,  have  presented  a  coi^nter  the- 
ory; that  Is,  If  Pedro  had  no  Intention  of 
provoking  the  difficulty,  and  did  no  act  to 
bring  tbe  same  on,  but  went  Into  the  store 
with  the  other  Mexicans,  expecting  a  settle- 
ment, and  that  they  were  then  assaulted  bj 
prosecutor,  the  ri^t  of  self-def6nse  of  Pedro 
would  be  complete. 

Tbe  charge  on  proy(dclng  tiie  difflcnlty  Is 
further  criticised  by  appelant  on  tbe  grotind 
that  it  failed  to  Inform  the  Jury  ttiat  It  was 
required  that  Pedro  must  have  used  some  lan- 
guage m  done  stwie  act  with  Intent  to  pro- 
voke a  difficulty  befiwe  be  and  those  with 
him  would  be  derived  of  tbe  right  of  self- 
defense.  The  charge  of  the  court  seems 
merely  to  ait  off  the  right  of  s^f-defmse 
If  PedtD  and  those  with  blm  sought  the  oc> 
casion  regardless  of  tbe  doing  of  snme  act 
calculated  to  bring  tbe  difficulty  about  This 
character  of  charge  has  been  frequently  con- 
demned. Airbart  v.  Btate^  40  Tex.  Gr.  B.  470, 
51  B.  W.  214^  78  Am.  St  Bep.  738;  Winters 
V.  State,  87  Tex.  Or.  a  BS2.  40  8.  W.  808: 
McCandlesB  ▼.  States  42  To.  Gr.  B.  58,  B7  a 
W.  872. 

There  la  some  testimony  in  tbe  record, 

tboiqch  It  Is  meager,  teaSSssg  to  sbow  a  odd- 
Bpirecy  on  tbe  put  of  the  Mexicans  to  force 
prosecutor,  to  settle  for  picking  tbe  cotton  b7 
the  use  of  vtolmoe.  tn  view  of  another  trIaU 
if  the  proof  sufficiently  tmds  to  show  this^ 
then  the  court  should  Instruct  the  Jury  on. 
the  doctrine  of  conspiracy.  Obapman  t. 
State,  76  8.  W.  477.  8  Tex.  Ot  Rep.  802. 

The  evidence  here  presents  a  theory  In  fla- 
vor of  this  appellant,  and  It  may  do  so  In  an- 
other trial,  to  the  efTect  that  all  be  did  after 
hearing  the  gunshot  In  Toung's  store  was  to 
go  Into  the  store,  and  there  be  saw  bis  com- 
panion Pedro  shot  down,  and  the  prosecutor 
In  the  act  of  doing  him  further  violence; 
that  be  then  seized  prosecutor's  gun,  wrest- 
ed It  from  him,  and  stnuft  him  with  It  If 
he  was  eogaged  In  no  comqfiracy.  In  cmmec- 
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tbm  with  Pedro,  to  bring  on  the  dlfflcultj 
with  prosecutor,  and  he  only  entered  Into  the 
conflict  to  protect  his  Mend  Pedro,  he  wu 
guilt;  of  no  olEeiiK.  The  ooort  ihonld  die- 
tlneOy  present  this  mattor  In  a  charge  to  the 
tarj.  AM  stated  before,  there  is  nothing  In 
this  record  suggesting  self-deteue,  so  far 
as  appellant  was  concerned,  but  onlj  the  de- 
fense at  Pedra  The  charge  tfionld  not  &a- 
brace  an  Issue  not  raised  by  the  testtmoi^. 

For  the  tfrors  discussed  and  pointed  out, 
the  jndguMot  Is  reversed,  and  tb»  cause  re- 


PEDRO  T.  STATB. 
(Court  of  Criminal  Appeals  of  Tens.  June  14^ 

1900.) 

L  Assault— Pbotokino  Diffiodi.tt. 

To  render  one  guilty  of  provoking  a  dlffi- 
cDlty  it  muiit  be  shown  toat  ba  did  soma  act  at 
tli«  time  calculated  to  have  that  effect. 

[Ed.  Note.— For  cases  In  poln^  Me  viri.  26, 
Cent  Dig.  Homicide,  S  149.] 

2.  SaICG— iNSTBUCnON. 

On  a  prosecution  for  aa^ravated  assault, 
wbere  it  appeared  that  the  defendant  made  the 
usault  while  Interfering  In  beiialf  of  another, 
and  evidence  of  declarations  made  In  the  ab- 
sence of  defendant  was  introduced  to  show  the 
Intent  of  the  person  In  whose  behalf  he  in* 
terfered^  the  defendant  was  entitled  to  a  charm 
that  be  was  not  bound  by  any  intent  of  snoi 
penon  nnleas  the  jury  believed  beyond  a  rea- 
eonable  doubt  that  the  evidence  showed  be 
adopted  the  intent,  and  was  co-operating  in 
bringing  on  the  difficulty. 

Appeal  from  District  Court,  Taylor  Coun- 
ty; J.  H.  Calhoun,  Judge. 

Blazdo  Pedro  was  convlctsd  of  aggravated 
snaoit,  and  he  appeals.  Bereraed. 

W.  L.  Orogaa  and  B.  A.  Cox,  for  appellant 
Howard  Martin,  Asst  Att7<  Oen.,  for  the 
States 

BROOKS,  J.  Appellant  was  oonvicted  of 
an  aggravated  assault,  and  his  punishment 
ssscescd  at  two  jMrs'  ccmilnanait  In  the 
eonnty  Jail  and  a  flue  of  f 1,000.  This  Is  a 
companion  case  to  that  Pedro  Barstado  t. 
Btate,  87  8.  W.  M4,  and  Satnrina  Garsa  t. 
Sute,  88  &  W.  281.  Hie  charge  on  provok- 
ing the  diflknlty  contains  the  vice  discussed 
la  tlie  cases  cited,  and,  as  stated,  is  erro- 
neoos.  In  order  to  ocmstltnte  one  guilty  of 
provekbig  a  difficulty,  be  must  do  some  act 
at  the  time  calculated  to  provide  the  sanuw 
It  appellant  was  acting  with  Pedro,  and  Pe- 
dro, with  Intent  to  provcdce  a  difficulty,  used 
language  to  Oallamor^  the  injured  party, 
caleolated  to  effect  this  object,  then  the  de- 
fendant would  be  guilty  of  the  intttit  actuate 
ing  Pedro  in  provoking  the  dUBcoltri  what- 
ever that  intent  may  be.  If  he  provoked  the 
dlflkndty  with  intent  to  kill,  and  a  killing 
ocean,  It  would  be  murder  In  the  flrst  or 
eecond  degrea  If  be  provoked  the  dlflleulty 
wltfaonc  sneh  a]n>arent  Intntlon,  he  would 
be  cvUtf  of  manslau^ter.  Tbte  Is  a  ques- 
tfann  tbat  should  have  been  properly  submit- 


ted to  the  Jury,  stating  In  eadi  Instance^  of 
course^  that  an>ollant  most  co-cverate  with 
Pedro  In  whatever  intent  Pedro  had,  and  the 
Jury  must  believe  beyond  a  reasmabla  doubt 
that  be  did  so  join  or  co-operate. 

During  the  progress  of  this  trial  the  evi- 
dence showed  that  one  Pedro  had  a  dUS- 
calty  with  Tom  Oallamore,  and  certain  acts 
and  conversations  leading  up  to  said  difficul- 
ty between  Pedro  and  Gallamore  vrere  In- 
troduced in  evidence  against  this  defendant 
which  acts  and  conversattons  were  not  In  the 
presmce  of  the  defendant  The  learned  trial 
court  attempted  to  limit  this  testimMiy  by 
the  followliv  (^arge,  to  wit:  "The  court  per- 
mitted some  evidence  to  be  Introduced  before 
yon  tending  to  show  certain  conversations 
between  the  said  Tom  Oallamore  and  one 
Pedro  in  a  drug  store  and  at  other  places  be- 
fore the  time  of  the  alleged  assault  that 
were  not  in  the  presence  of  the  defendant 
Some  teatimony  was  also  introduced  as  to 
the  actlfm  ot  out  Mexican  called  'Bob,*  and 
as  to  transactions  between  sidd  Bob  apd  said 
Pedro,  not  in  the  presence  of  the  defendant 
now  on  trial.  Said  evidence  as  to  said  acts 
and  conversation  was  allowed  to  be  Introdu- 
ced for  the  purpose  only  of  bettor  enabling 
you  to  understand  (if  It  does)  how  the  diffi- 
culty (if  any)  betweui  aaid  Tom  Oallamore 
and  said  Pedro  arose  or  came  up,  and  to  ex- 
plain the  actions  of  said  Tom  Oallamore,  If 
It  does,  and  titie  actiona  aald  Pedro,  If  It  ■ 
does ; .  and  the  same  mutt  not  be  considered 
by  you  for  any  odier  irarpos&  Said  acts  and 
dedaratlona,  If  any,  that  were  not  shown 
to  be  within  the  knowledge  of  this  defend- 
ant most  not  be  considered  as  evidence 
against  him  on  this  trial,  or  as  tending  to 
establish  bis  guilt  in  any  way.  And  no  act 
ot  word  ci  any  person  that  the  evidence  falls 
to  show  yon  or  to  satisfy  you  was  within 
the  knowledge  of  the  defoidant  should  be 
considered  by  you  as  evidence  tending  to  ee* 
tabllsh  the  defendant's  gnllf*  This  charge 
is  erroneous.  The  court  sbould  have  char- 
ged the  Jury,  if  they  believed  certain  acta 
and  conversations  of  third  parties  were  in- 
troduced, then  the  same  were  introduced  for 
the  purpoee  of  illustrating  the  Intnt  and 
purpose  of  appellant's  codetendant  Pedro, 
and  to  throw  Ught  npon  bis  animus  and  pur- 
pose, and  the  Jury  should  not  regard  aald 
acts  and  ctmvmatlons  at  all  In  making  up 
their  verdict  against  defendant,  nntess  they 
were  satisfied  beyond  a  reasonable  doubt  that 
file  defendant  was  actuated  and  moved  1^ 
the  aame  purpose  and  Intent  of  Pedro  at  the 
time  the  difficulty  took  place.  In  other 
wOTds,  that  the  defendant  Is  not  bound  by 
any  intent  of  Pedro,  unless  the  Jury  believe 
beyond  a  reasraable  doubt  tiiat  the  evldoKo 
shows  he  adopted  said  intent  and  waa  co-  * 
operating  wltib  him  in  tolnglng  on  the  diffi- 
culty. 

Appellant  tnslsta  that  the  evldace  Is  not 
sufficient  to  siqiport  the  verdict  of  the  Jury. 
The  record  before  us  is  replete  with  evidence 
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that  appellant  was  co-operating  wltb  Pedro 
at  the  time  of  the  dlfflcnlly  and  was  assist- 
ing Id  Bald  dlfflcQlty. 

For  the  errors  discussed,  the  Judgment  la 
reversed,  and  the  cause  remanded. 


MARTINEZ  V.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.  Jnne  14^ 

1805.) 

Assault  with  Ihtint  to  Mubdkb— Bilf- 

Defense. 

The  law  of  self-defense,  as  applied  to  one 
accused  of  assault  with  intent  to  commit  mnr- 
der,  who  at  the  time  of  the  assault  was  acting 
in  defense  of  another,  does  not  apply  to  accused 
personally,  and  accused's  right  of  self-defense 
would  be  the  same  as  that  of  the  person  in 
whose  defense  he  was  acting. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  26, 
Cent  Dig.  Homicide,  H  177-181.] 

Appeal  from  District  Oonrt,  Taylw  Coun- 
ty; J.  H.  CalhoQD,  Judge. 

Plac^ldo  Marttnez  was  convicted  of  assault 
with  intent  to  murder,  and  he  appeals.  Re- 
Torsed. 

W.  L.  Orogan  and  B.  A.  Cox,  for  appel- 
lant Howard  Martin,  Aast  Atty.  Gen.,  for 
the  State. 

DAVIDSON,  P.  J.  GouTlctlon  of  assault 
with  Intent  to  murder,  four  years  In  the 
penitentiary  being  fixed  as  the  punishment 
This  is  a  companion  case  to  that  of  Saturlna 
Oarza  t.  State  (this  day  reversed)  88  S.  W. 
281.  It  is  a  part  and  parcel  of  the  same 
transaction,  and  the  questions  In  this  case 
are  practically  the  same  as  those  raised  and 
decided  In  Garza's  Case.  Howevcv,  In  this 
case  app^ant  requested  an  instruction  to 
the  effect  that  if  he  acted  in  the  defense  of 
Pedro  Barstado,  and  the  right  of  stiC-de- 
fense  was  in  Pedro,  then  his  right  of  self- 
defense  would  be  the  same  as  that  of  Pedro; 
in  other  words,  tlut  the  law  of  stif-defense 
as  applied  to  him  did  not  apply  to  him  per- 
sonally, but  in  the  defense  of  another.  The 
charge  was  reused,  and  this  was  oror. 
^wever,  it  Is  not  necessary  to  discnss  this 
and  the  other  questions  raised,  because  they 
are  fully  passed  upon  in  Oarsa's  Case.  The 
jttdgm«it  Is  accordinc^  rerersed,  and  the 
cause  remanded. 


PEARCB  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.   Jane  7, 

1905.) 

1.  LooAi.  Omon— ViouTion— FATsnT  Med- 
icines. 

In  a  prosecution  for  vlolatiag  the  local  op- 
tion law,  where  it  appeared  that  the  liquor 
sold  by  defendant  as  a  drug  clerk  was  a  bottle 
of  Kidney  Specific,  prescribed  as  a  medicine, 
and  which  did  not  smell,  taste,  or  look  like  an 
intoxicant,  it  was  error  to  refuse  an  instrue- 
ti(Mi  that  defendant  was  not  guilty  If  the  liquor 
sold  was  a  medical  preparation,  and  waB  not 
an  intoxicating  liquor  when  drunk  In  such 
quantities  as  could  be  practically  drank. 


2.  Sahe. 

Defendant  was  not  gtillt^  If  the  liquor  sold 
contained  various  drugs  as  ingredients,  and  a 
person  taking  it  in  auch  quantities  as  could  be 
practically  drank  would  be  Infiuenced  b;  it  or 
made  drunk,  but  such  effect  was  the  result  of 
the  drugs  contained  In  the  preparation,  and  not 
of  any  mtoxlcatlng  liquor  taereln. 

Appeal  from  Comanche  County  Court;  J.  H. 
McMillan,  Judge. 

Tom  Pearce  was  convicted  of  violating  the 
local  (^tion  law,  and  he  appeals.  Reversed. 

Howard  Martin,  Asst  Atty.  Oen.,  for  the 

State. 

DAVIDSON.  P.  J.  This  la  a  local  option 
conviction.  The  state's  case  disclosed  that 
tlie  alleged  purchaser  secured  from  appellant 
a  clerk  In  the  drug  store  of  Dr.  Daniel,  a 
bottle  of  a  preparation  called  "BJdney  Spe- 
cific"; that  later  on  he  bought  two  other  bot- 
tles— one  for  Walter  Johnson  and  the  otb» 
for  Charley  Johnson;  that  he  drank  about 
1^  bottles  of  this  specific.  "It  made  me 
drunk,  but  It  did  not  affect  me  exactly  like 
whisky.  It  did  not  look,  taste,  or  smell  like 
whisky.  It  did  not  make  my  tongue  thick, 
like  wblsky  does.  I  have  been  drunk  on  In- 
toxicating liquor,  and  know  Its  effects.  I  do 
not  remember  drinking  any  whisky  that 
day."  Odell  was  also  introduced  for  the 
state.  He  says  he  was  In  the  photograph 
gallery,  where  he  saw  the  purchaser.  Pant 
and  that  Font  was  drunk.  Saw  hliu  drink 
something  from  a  bottle  which  he  took  to  be 
whisky.  It  looked  like  whisky.  "I  have 
seen  the  Kidney  Specific,  and  the  liquor  he 
drank  from  the  bottle  did  not  look  to  me  like 
Kidney  Specific.  I  do  not  know  where  the 
whisky  came  from,  or  how  much  of  it  Fant 
had  drank,  as  Fant  and  the  whisky  were 
both  up  there  when 'I  went  He  appeared  to 
be  out  of  fix  before  he  drank  the  wlilaky." 
Defendant's  evidence  discloses  that  witness 
Johnson  furnished  Fant  50  cents  for  the  pur- 
pose of  purchasing  a  bottle  of  Kidney  Spe- 
cific, which  was  afterwards  used  by  them. 
At  the  time  he  gave  Fant  the  50  cents,  Fant 
appeared  to  be  drunk.  "Later  in  the  morn- 
ing I  was  upstairs  at  Mr.  Parks'  photograph 
gallery,  and  saw  Walter  Fant  drink  some 
whisky.  The  Kidney  Specific  does  not  taste 
nor  smell  like  whisky.  I  drank  about  one- 
half  bottle.  This  did  not  have  any  effect  on 
me."  Parks  testified:  That  be  was  familiar 
with  the  preparation  called  "Kidney  Specif- 
ic." That  he  had  used  It  as  a  beverage. 
"Kidney  Specific  does  not  look,  taste,  or 
smell  like  any  Intoxicant  It  does  not  affect 
me  at  all,  or  like  any  Intoxicant  I  have 
drank  aa  much  as  one  bottle,  or  a  pint  at  a 
time,  and  did  not  experience  any  effect  from 
It"  Nelson  testified  that  he  was  a  drummer, 
and  has  been  following  that  business  for  12 
years,  10  of  which  he  had  sold  drugs  in  Co- 
manche county;  that  he  scdd  a  large  namb«r 
of  proprietary  and  patent  medicines — among 
those,  the  Kidney  SpedUe;  that  he  sold  this 
medldne  to  Dr.  Daniel;  that  he  had  beui 
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selling  It  for  10  years  In  Comanche  county, 
and  long  prior  to  the  time  local  option  law 
became  operative  In  tbat  county.  He  says 
that  he  bad  sold  as  much  or  more  of  It  before 
local  option  was  operative  than  since;  that 
be  was  familiar  with  the  preparation;  tbat 
it  was  not  at  all  like  an  intoxicant;  that  It 
did  not  look,  taste,  or  smell  like  an  Intoxi- 
cant; that  be  bad  used  it  as  a  medicine,  and 
never  experienced  any  intoxicating  effect. 
Dr.  Daniel  testified  that  be  carried  this  Kld- 
aey  Specific  in  bis  stock,  and  had  been  treat- 
ing Fant  for  a  relapse  of  mumps;  that  on 
Friday,  before  this  sale  occurred,  he  bad  told 
Fant  to  send  to  the  drug  store  and  get  a 
bottle  of  medicine  which  he  would  prepare; 
tbat  be  prescribed  a  bottle  of  this  medicine, 
and.  In  addition,  added  a  little  niter  to  the 
Specific,  and  had  it  set  aside  for  him.  It  is 
shown  by  this  witness,  as  well  as  defendant, 
on  his  examination,  that  when  Pant  came  to 
the  drug  store  this  particular  bottle  was  giv- 
en bim.  Dr.  Daniel  further  testified  tbat  he 
ased  this  S[>eclflc  in  his  general  practice  as 
a  kidney  tonic,  for  both  men  and  women,  and 
bas  always  found  It  to  be  an  excellent  tonic; 
that  he  was  familiar  wltb  the  nature  of  the 
preparation  and  its  ingredients;  that  It  con- 
tains turpentine,  juniper  berries,  spirits  of 
niter,  and  other  drugs,  with  equal  Quarts  of  gin 
and  water,  having  only  a  sufficient  amount 
of  gin  to  preserve  the  drugs,  and  not  enough 
to  intoxicate;  that  a  man  could  not  ordinari- 
ly drink  enough  of  It  to  be  totoxicated  by  the 
^n  it  contained;  that,  before  the  gin  would 
affect  a  man,  be  would  be  nauseated,  and. 
In  a  sense,  made  crazy  and  drunk  on  the 
other  ingredients  it  contained.  Defendant 
tesUfled  In  his  own  behalf  that  be  let  Fant 
have  the  bottle  In  question  under  the  direc- 
tion of  his  principal,  Dr.  Daniel;  and  be  also 
testified  that  the  preparation  did  not  smell, 
taste,  or  look  like  an  Intoxicant.  This  Is,  In 
brief,  the  substance  of  the  testimony. 

The  court  charged  the  Jury  on  the  de- 
fensive theories  that  any  liquor  capable  of 
being  used  as  a  beverage,  containing  ^uffl- 
dent  alcohol  to  produce  intoxication  when 
dmnk  In  practical  quantities.  Is  an  intoxicat- 
ing llqnor,  and  the  jury  should  not  convict 
anless  they  should  find  from  the  testimony 
that  the  Uqnor  sold  was  an  intoxicating  liq- 
uor, as  defined.  He  further  charged:  Another 
defense  reiled  on  by  defendant  was  that  If 
It  was  an  Intoxicating  Uqnor,  and  be  (defend- 
ant) did  not  know  it,  and  if  the  jury  should 
believe  It  was  an  intoxicating  Uqnor,  but  that 
defradant  at  the  time  be  sold  it,  believed  in 
good  faith  that  It  was  not  intoxicating  liquor, 
and,  without  reason  to  believe  It  was  intox- 
icating liquor,  sold  it,  they  would  acquit 
Exception  was  reserved  to  the  chaises.  Spe- 
cial Instmctions  were  requested,  submitting 
not  only  ■  definition  as  to  what  intoxicating 
liquor  Is,  in  accordance  with  the  previous  de- 
cisions of  this  court;  but  appellant  contends 
tbat  the  charge  here  given  did  not  meet  the 
isnwi  made  by  the  teitlmony.  Among  other 


special  charges  refused  ts  the  following: 
"You  are  further  charged,*  as  a  part  of  the 
law  of  this  case,  if  you  find  the  liquor  sold 
was  a  medical  preparation,  and  was  not  an 
Intoxicating  liquor  when  drank  In  such  quan- 
tities as  could  be  practically  drank,  you  will 
find  the  defendant  not  guilty."  And  again: 
"You  are  further  chained,  as  a  part  of  the 
law  of  this  case,  tbat  If  the  liquor  sold  con- 
tained various  drugs,  as  ingredients,  and  tbat 
a  person  taking  same  in  such  quantities  as 
could  be  practically  drank  would  be  influ- 
enced by  the  same  or  made  drunk,  but  that 
such  effect  or  drunk  produced  by  the  prepa- 
ration was  the  result  of  the  drugs  so  con- 
tained in  same,  and  was  not  the  result  of  any 
intoxicating  Uqnor  contained  In  said  prep- 
aration, you  will  find  the  defendant  not 
guilty."  We  believe  that  under  the  facts, 
these  charges  should  have  been  given.  The 
rule  in  regard  to  matters  of  this  sort  is  well 
stated  in  Amer,  &  Eng.  Bncy.  of  Law,  vol. 
17,  p.  204.  "It  has  been  held  tbat  whatever 
is  generally  and  popularly  known  as  medicine 
or  an  article  for  the  toilet  recognized  and 
the  formula  of  its  preparation  prescriljed  in 
the  United  States  Dispensatory,  or  like  stand- 
ard authority,  and  not  among  the  liquors  or- 
dinarily used  as  intoxicating  beverages,  such 
as  tincture  of  gentian,  paregoric,  bay  rum, 
cologne,  eto.,  is  not  an  Intoxicating  liquor, 
within  the  meaning  of  the  statutes  regulating 
and  prohibiting  the  traffic  in  Intoxicating  liq- 
uors, and  the  courts  may  so  declare  as  a  mat- 
ter of  law,  notwithstanding  such  articles  con- 
tain alcohol  and  may  produce'  intoxication. 
•  ♦  •  If  the  compound  or  preparation  be 
such  that  the  distinctive  character  and  ef- 
fects of  Intoxicating  liquors  are  gone,  and  its 
nse  as  a  beverage  is  rendered  undesirable  or 
practically  impossible  by  reason  of  the  other 
Ingrediento,  and  the  liquor  is  used  merely 
as  a  vetiicle  for  or  preservation  of  the  other 
Ingredients,  or  to  extract  their  virtues  and 
hold  them  in  solution,  the  article  will  not 
be  within  the  prohibition  of  the  statute,  al- 
though Its  use  may  produce  Intoxication.  On 
the  other  hand,  if  ttie  liquor  Is  the  predomi- 
nant ingredient  and  suffldentiy  retains  Ita 
intoxicating  qualities  to  render  the  mixture 
reasonably  susceptible  of  use  as  a  beverage, 
it  is  within  the  prohibition  of  the  statute. 
The  laws  cannot  be  evaded  by  disguising  in- 
toxicating liquors  sold  as  a  beverage  with 
some  tincture  or  preparation  which  will  give 
to  the  liquor,  to  some  extent  the  flavor  or 
appearance  of  medicine,  or  by  mixing  with 
the  liquor  drugs,  barks,  or  seeds  which  have 
medicinal  qualities."  In  regard  to  the  ques- 
tion of  evidence,  the  same  text  says:  "The 
composition  and  character  of  the  article, 
and  the  amount  of  alcohol  In  it;  whether  it 
does  readily  or  with  difficulty  produce  Intox- 
ication; whether  it  is  agreeable  or  nauseous 
to  the  taste;  whether  It  is  used  or  not  used 
as  a  medlcbie  to  cure  disease;  whether  It  Is 
generally  kept  and  sold  by  druggists  as  a 
medicine;  whether  it  la  freqnentiy  resorted 
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to  cud  used  u  m  berorase— are  competoit 
matters  to  be  given  In  evidence  to  determine 
vrhether  the  artlcae  aold  la  or  1>  not  within 
the  pnAlUtlon  of  the  atatutea." 

Under  the  facta  of  thla  case,  It  la  a  very 
aerloni  question,  and  the  pteponderanoe  of 
the  evidence  wonld  seem  to  Indicate  that 
Fant  waa  Intoxleated,  not  from  the  Kidney 
Spedflc  bonght  of  mipellant,  bat  from  the 
nse  of  whisky.  The  states  main  point  of 
proving. the  Inbolcatlng  pnq>^e8  of  thla 
compound  la  found  In  the  fact  that  Fant 
was  Intoxicated.  If  be  became  ao  from  the 
vhlBky  osed.  dther  before  or  after  drinUng 
the  Spedflc,  ia  in  amnectlon  with  It,  It  might 
be  a  aerlons  question  as  to  whether  or  not 
the  Intoxicating  properties  of  the  Spedflc  was 
abown  by  thla  condition  of  aftalrs.  Under 
the  testimony  for  tba  defendant.  It  Is  made 
deflnltely  accurate  that  the  Intoxication  did 
not  follow  tiie  use  of  the  S^eclfflc,  and,  If  It 
did.  It  was  not  that  character  of  Inttnioation 
that  comes  from  tiie  use  of  gin  or  whis- 
ky. BvKi  the  state's  case  shorn  that  It 
waa  not  the  Intoxication  produced  by  the 
use  of  whlAy  or  gin.  If  thla  compound 
was  used  as  a  medldn^  usually  sold  as  sueh, 
and  not  as  a  beverage,  to  evade  the  local 
optitm  law,  under  the  quotation  above,  the 
sale  of  It  wonld  not  be  violative  of  the  law. 
The  quotation  ftom  the  American  ft  Bngllah 
Bncydopedla  of  Law,  la  anatalned  in  the 
note  by  ample  and  numerous  authorities.  If 
thla  waa  a  medical  compound,  with  only  snf- 
flctent  amount  ot  gin  Included  to  preserve  It 
or  to  extract  the  propotles  from  the  ingredi- 
ents, and  waa  not  uanally  sold  as  a  beverage, 
but  aa  a  medicine,  tt  would  not  be  violative 
of  the  statute  to  sell  It;  and  the  Jury  should 
have  been  given  some  criterion  by  which  fUs 
question,  which  Is  the  cmdal  point  In  the 
caae,  could  be  decided  by  them. 

We  belleva  the  special  diargee  requested 
by  appellant  should  have  been  given,  and, 
because  they  were  not,  the  Judgment  Is  re> 
versed  and  the  cause  remanded. 


CURTIS  V.  STArm 

{OouTt  of  Orhninal  Appeals  <4  Tesu   June  7, 
1903.) 

SwinDLiira— OsRira— IirnionixBT  —  Bmn- 
oiKiioT  or. 

Ad  IndlctmeDt  for  BwlDdlins,  charging  that 
defendant  obtained  money  hj  the  sale  of  wheat 
falsely  represented  by-  him  to  be  dry-weather 
wheat,  which  would  stand  tha  drou^t  better 
than  any  other,  and  which  was  soperior  to  wheat 
raised  la  a  certain  county,  held  not  to  charge 
any  offense  against  the  laws  of  the  state. 

[Ed.  Note.— For  cases  In  point  see  vol.  23, 
Cent  Dig.  False  Pretenses,  ff  T-lO.] 

Apiteal  tnm  Collin  County  Court;  F.  B. 
Wllc<H,  Judge. 

G.  W.  Curtis  waa  convicted  of  swindling, 
and  appeals.  Beversed,  and  ^tMKCution  or* 
dered  dismissed. 


AbsrnaOiy  ft  Abemathy,  for  appelant, 
Howard  Martin,  Asst  Atty.  OeOw  for  the 
State. 

BROOKS,  J.  Appellant  was  convicted  of 
swindling  and  Us  punlshmoit  fixed  at  a  fln» 
of  flOO;  and  80  days'  confinement  In  the  coun- 
ty Jail. 

The  chaining  part  of  the  Indictment  Is  as 
follows:  •  *  That  a  W.  Curtis,  on 
October  20,  IMS.  •  •  •  wltb  force  and 
arms  In  the  county  of  Collin  and  state  of 
Texas,  devising  and  Intending  to  secure  the 
unlawful  acquisition  ot  fifteen  dollars  In  mon- 
ey  of  the  value  of  fifteen  dollars,  then  and 
thm  the  corporeal  personal  property  of  and 
belonging  to  8.  li.  Frauds,  and  with  the 
further  Intent  on  the  part  of  him,  the  said 
G.  W.  Curtis,  to  appropriate  aald  money 
when  so  acquired  to  hla  own  use,  did  then 
and  tiiere  unlawfully  and  fraudulentiy  ac- 
quire  possession  of  said  money  from  tbo 
said  B.  M.  Frauds  by  meana  ct  false  and 
deceitful  pretenses,  devices,  and  fraudoleut 
representetlons  then  and  there  nnlawfnlly, 
knowingly,  and  fraudulentiy  made  by  him  to 
the  said  S.  SL  EVands,  in  this,  to  wit:  Tbe 
said  G.  W.  Curtla  did  then  and  there  falsely 
pretttid  and  fraudulentiy  represent  to  the  aald 
S.  M.  Frauds  that  he,  the  said  G.  W.  Curtis, 
was  the  owner  of  certain  dry-weather  wbeat; 
that  tbe  same  was  raised  In  Fannin  county, 
Texas,  and  was  grown  from  seed  that  orig- 
inally came  from  Arlsona;  and  that  said 
wheat  would  stand  the  dry  weather  better 
than  wheat  raised  from  seed  grown  in  OoUln 
county,  Texaa,  and  that  said  wheat  waa  su- 
perior to  the  wheat  grown  In  OMin  county, 
Texas.  And  he  did  then  and  tbore  by  meana 
of  aald  false  ivetonse  and  fraudnloit  r^re- 
sentations  fraudulentiy  Induce  the  said  S. 
M.  Frauds  to  exchange  his  said  money  for 
ten  bushels  of  said  allied  dry-weather 
wheat,  and  by  reason  of  said  false  pro> 
tenses,  devices,  and  fraudulent  represottn- 
tlons  so  made  by  the  aald  O.  W.  Curtis,  to 
the  said  8.  H.  Francis>  he,  the  said  S.  M. 
Frauds,  was  then  and  there  induced  to 
part  with  and  did  part  with  the  tiUe  and 
possession  of  said  money,  and  did  deUvor  the 
titie  and  possesalon  of  the  same  to  the 
aald  G.  W.  Curtis,  In  exdiange  fw,  and  Old 
receive  therefor  from  the  said  Q.  W.  Onrtia, 
tbe  Bsld  ten  bushels  of  said  alle«ed  dry^ 
weather  wheat,  whereaa.  In  truth  and  In  tact, 
tiie  said  O.  W.  Curtla  did  not  then  and  there 
own  any  dry-weather  wheat,  and  did  not 
then  and  there  own  any  wbeat  raised  In 
Fannin  county,  Texas,  and  did  not  then  and 
there  own  any  wbeat  grown  from  seed  that 
originally  came  from  Arlsona.  And  where- 
as, in  troth  and  in  fact,  said  alleged  dry- 
weather  wheat  wonld  not  stand  tbe  dry 
weather  better  than  the  wheat  raised  in 
CdUn  county,  Texaa.  And  whereaa,  In  truth 
and  In  tect,  the  wheat  then  and  there  owned 
by  tiie  Bald  G.  W.  Curtis,  and  so  erehaoged 
as  aforesaid,  would  not  stand  the  dry  weetfa- 
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«  better  tban  what  was  raised  In  GoUln 
cotmt7,  Texas.  And  whereas,  Id  tmth  and 
In  fact»  the  wheat  ao  owned  by  the  aald  O. 
W.  OwtlB  waa  not  anperior  to  the  wheat 
nlsed  In  ColUn  county,  Texas.  The  aald 
wheat  so  owned  and  exchanged  by  the  said 
O.  W.  Curtis  was  wheat  raised  In  CoiUa 
comity.  Texa^  as  he  the  said  O.  W.  Curtis 
then  and  there  well  knew.  And  the  said 
pretenses  and  representations  so  made  and 
the  tfeTlces  so  used  by  the  said  Gf.  W.  Cortls 
to  the  aald  S.  M.  Francis  In  order  to  ac- 
quire the  title  and  possession  of  aald  money 
from  the  aald  S.  M.  Francis  as  aforesaid 
were  false  and  fraudulent  when  so  made, 
and  he,  the  said  G.  W.  Cnrtta,  tben  and  there 
vdl  knew  the  said  pretenaea,  devices,  and 
lepresentatlona  to  be  &lse  and  fraudulent 
when  he  made  and  used  them  aa  aforesaid," 
etc  We  do  not  think  the  Indictment  charges 
any  offense  against  the  laws  of  tUa  atatft 
As  to  whether  the  wheat  sold  was  dry- 
weather  wheat  Is  more  a  question  of  opin- 
ion tban  a  statement  of  fact  As  to  whether 
it  would  stand  tbe  drought  better  than  the 
otiier  wheat  la  also  a  question  of  opinion. 
Fnrthermoie,  as  to  whether  said  wheat  waa 
soperlor  to  wheat  raised  In  ColUn  county,  Is 
a  qnestlon  of  opinion.  While,  as  the  state 
InslstB,  It  was  reivehenslble  for  appellant 
to  sell  wheat  ttiat  was  not  raised  as  be 
stated,  yet  under  no  state  of  tects  do  we 
think  the  allegations  of  the  indictment  an- 
thorlze  a  prosecution  nnder  the  swindUsg 
statute. 

The  Judgment  is  accoxthn^  reversed,  and 
the  prosecntton  ordered  dismissed. 


lIcBBIDB  V.  STAm* 

(Oonrt  af  Criminal  Appeals  of  Texas.   May  S, 

1905.) 

FOBOBBT— IifDiomin>— SuinoiXNCT. 

An  indictromt  for  the  forgery  of  a  check 
of  the  tenor,  "Pay  to  *  •  •  or  breer  $10.30 
Jer  rale  '"/lo*  dollars, "  is  bad  for  failing  to 
contain  innuendo  averments  explaining  the 
temiB  "tireer"  to  be  intended  for  "bearer,  and 
"Jev  rale"  to  be  "ten  and"  dollars. 

[Ed.  Note. — V\x  cases  In  point,  see  vol.  28, 
Oent  XMg.  Fwgwy,  |  78.] 

Appeal  from  District  Court  Williamson 
Gooaty;  V.  L.  BrkOis,  Judge. 

Frank  McBrlde  was  convicted  of  forgery, 
and  lie  aiveals.  Beversed. 

H.  N.  Graves,  for  appellant  Warren 
Moore,  Diat  Atty.,  and  Howard  Martin, 
AsBt  Atty.  Gen.,  for  the  SUte. 

BROOKR,  J.  Appellant's  punishment  was 
fixed  at  two  years'  confinement  In  the  pen- 
itentiary upon  conviction  imder  an  Indict- 
ment charging  substantially  as  follows: 

•  •  That  Frank  McBrlde,  In  said 
county  and  state,  on  or  about  the  Sth  day  of 
March,  in  the  year  of  onr  Lord,  Nlnetem 

•SUbMrlns  draltd  Jnne  11,  1KB. 


hundred  and  four,  and  before  the  present- 
meskt  of  this  Indictment  did  then  and  there 
unlawfully  and  vrlthont  lawful  authority 
and  with  Intent  to  Injure  and  d^raod  did 
wilfully,  and  fraudulently  make  a  certain 
false  and  forged  Inatmment  in  wilting,  pur- 
porting to  be  the  act  of  anothor,  to-wlt:  puz^ 
porting  to  be  the  act  of  Pat  McCarty,  which 
said  false  and  forged  Instmment  In  writing 
is  substantially  to  the  taux  as  follows: 

SO  O  ^SCi>  W  ^^SiO  a 


Appellant  contends  there  should  have  been 
Innuendo  avmnente  In  the  Indictment  ex- 
plaining the  term  "breer"  to  be  Intended  for 
"bearer,"  and  "Jev  raltf*  to  be  "ton  and" 
so/ts*  dollara.  In  our  (pinion,  the  conten- 
ti<m  of  appellant  Is  wtil  taken,  fOr  it  Is  not 
manifest  from  the  fSce  of  the  lnstrum«it 
that  thte  was  the  intention,  nnless  inhno^ 
avennente  are  placed  la  the  Indlctmsnt  to 
that  effect 


Digitized  by  Google 


238 


88  SOUTHWBSTBBN  BBPORTBB. 


(Tex. 


Because  of  this  defect  in  the  Indictment, 
the  Judgment  is  reversed*  and  the  prosecu- 
tion ordered  dismissed. 


OOIiBUAN  r.  STATU. 

(OouTt  of  Criminal  Appeals  al  Texas.   Jnne  7, 
1805.) 

1.  Cbihinai,  Law— Hokicidb— Evidencs. 

In  a  prosecation  for  murder,  evidence  of  at- 
tempts hy  deceased  to  Bolicit  or  obtain  camal 
intercourse  with  his  daughter,  who  at  the  time 
of  the  homicide  was  llTing  with  her  father  and 
under  his  protection,  and  was  not  related  to 
defendant,  though  she  married  tb.B  latter  some 
months  after  the  homicide,  did  not  raise  the  is- 
sue of  manslaughter,  and  was  inadmissible. 

[Ed.  Note. — For  cases  in  point,  see  ToL  28, 
Cent  Dig.  Homicide,  K  88S-S84.] 

2.  Sauk— Thbeatb— Instsuctions. 

In  a  prosecution  for  murder,  an  instmction 
that  threats  could  be  considered  tn  explaining 
the  conduct  and  arriving  at  the  intention  of  de- 
fendant was  not  erroneous  on  the  ground  that 
the  jury  is  required  to  also  consider  threats  of 
the  deceased  in  explaining  the  attitude  and  con- 
duct of  deceased  at  and  about  the  time  of  the 
killing. 

S.  SAHB— SSLF-DEFENnS. 

In  a  prosecution  for  murder,  where  the  evi- 
dence showed  that  deceased  bad  no  weapon, 
but  defendant  testified  that  be  thought  he  had, 
and  that  he  shot  at  deceased  because  he  thought 
that  when  the  latter  threw  his  hand  to  his  nip 
he  was  going  to  shoot,  a  chaige  that  if  the  jury 
believed  deceased  had  threatened  defendant,  etc« 
and  caused  defendant  to  t>el!eve  that  deceased 
was  about  to  assault  him  with  a  weapon,  etc., 
was  not  erroneous  as  limiting  defendant's  right 
of  self-defense  to  an  attack  made  on  him  by 
deceased  with  a  weapon. 

4.  SAH»-Gn0AxiON  or  Daitoeb— Right  to 
Ktll. 

An  instruction  that,  when  danger  of  death 
or  serious  bodily  injury  ceasos,  the  right  to  kill 
ceases  with  it,  was  correct,  and  not  erroneous 
as  limiting  defendant's  right  to  act  on  ap- 
parent danger. 

5.  Same— AppLicABiLiTT. 

The  instruction  was  applicable  where.  If 
defendant  was  ever  in  real  or  apparent  danger 
from  an  attack  by  deceased,  it  was  when  the 
first  shot  was  fired,  and  he  was  shown  to  have 
afterwards  pursued  deceased  and  fired  several 
shots  at  him,  two  of  which  took  e£Eect 

0.  Saue. 

A  charge  that,  if  the  Jury  believed  the  first 
shot  was  fired  under  circumstances  which  caused 
defendant  to  believe  that  his  life  was  in  danger 
or  that  he  was  in  danger  of  serioos  bodily  in- 
jary,  he  had  a  right  to  shoot  to  protect  himself, 
left  to  the  jury  to  determine  whether  or  not 
defendant  believed  he  was  in  danger,  and  was 
not  erroneous  as  eliminating  the  appearances  of 
danger. 

7.  Same— Ghabqb  on  Weiobt  or  Evidence. 

The  chaw  in  fnfther  submitting  that  if 
the  Jury  believed  that,  after  defendant  justifiably 
fired  the  first  shot,  deceased  ran,  and  defendant 

Eursued  and  killed  him,  though  not  believing 
imself  then  in  danger,  defendant  was  guilty, 
was  not  on  the  weight  ai  evidmce  in  assuming 
that  deceased  fled. 

8.  Same— SPEcmo  Objections  to  Charoe— 
Pbesuhption. 

When  an  appellant  assumes  to  point  out 
specifically  grounda  of  objection  to  a  charge,  it 
will  be  presumed  that  he  has  no  others  to  urge. 


9.  Samx—Speciaz.  ynrxia— SumciEBOT  or 
Retdbr— Dilioeuck. 

A  sheriFs  return  to  a  special  venire  redt- 
ing  that  one  of  the  venire  was  not  then,  nor 
when  the  writ  was  issued,  In  the  county ;  that 
he  then  was,  bhA  for  the  past  two  years  had  re- 
sided, in  anoUinr  county;  that  another  of  die 
venire,  when  the  writ  was  issued,  was,  and  ever 
since  had  been,  absent  from  the  county — re- 
cites facts  as  to  the  Jurors,  rendering  unneces- 
sary any  amount  of  diligence  on  the  sheriff's 
part  to  secure  thdr  attendance. 

Appeal  from  District  Gonrtt  Kerr  Ooonty; 
Ed  Haltom,  Special  Judge. 

Ned  Coleman  was  convicted  of  murdcar, 
and  appeals.  Afllrmed. 

Howard  Hartto,  Asst  Atty.  Gen,.  fOr  the 
State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  murder  in  the  second  degree,  and  his 
punishment  fixed  at  seven  years'  confine- 
ment In  the  penitentiary;  heace  this  appeal. 

By  bill  of  exceptions  No.  1,  appellant 
qnesUons  the  action  of  the  court  refusing  to 
permit  bim  to  show  acts  of  familiarity  be- 
tween deceased.  Jim  Askey,  and  his  daugh- 
ter, Pollle  Scruggs;  that  is,  some  attempts 
on  the  part  of  deceased  to  solicit  or  obtain 
camal  Intercourse  with  his  daughter,  Pollle 
Scruggs.  At  the  time  of  the  homicide  Pol- 
lie  Scruggs  is  not  shown  to  have  occupied 
any  relationship  to  appellant.  Some  months 
after  the  homicide  she  married  bim,  but  this 
fact  would  not  authorize  the  introdnctton 
of  that  character  of  evidence,  as  Pollle 
Scruggs  was  then  living  with  her  father  and 
under  his  protection,  and  was  not  related  to 
appellant  We  fail  to  see  how  this  fact.  If 
permitted  to  be  proven,  would  raise  the  is- 
sue of  manslaughter.  This  is  not  like  the 
case  of  Jones  v.  State,  38  Tex.  Cr.  R.  87.  40 
S.  W.  807,  41  S,  W.  638,  70  Am.  St  Rep.  719, 
where  the  insults  were  ofTered  to  Mrs.  Bul- 
Itngton  prior  to  her  marriage  to  Jones,  and 
there  was  evidence  of  the  renewal  of  tbe  In- 
sults after  she  became  the  wife  ot  Jones; 
the  homicide  occnrrlnff  after  her  marriage 
with  Jones. 

As  explained  by  the  court,  there  Is  noth- 
ing in  appellantfB  contention  that  bis  coun- 
sel was  not  afforded  the  privilege  of  dis- 
cussing murder  in  the  second  .degree.  Tbe 
court's  explanation  shows  that  he  informed 
appellant  of  his  Intention  to  submit  murder 
In  tbe  second  degree,  and  that  tbe  court 
would  allow  counsel  for  defendant  sucb 
time  as  they  desired  to  address  the  Jury  on 
that  question.  Defendant's  counsel  declined 
to  further  address  the  Jury. 

In  motion  for  new  trial,  appellant  except- 
ed to  a  number  of  the  charges  of  the  court. 
It  may  be  conceded  that  some  of  these  char- 
ges. If  properly  excepted  to,  would  be  erro- 
neous; but  as  excepted  fo,  it  does  not  oc- 
cur to  US  that  they  are.  For  instance,  tbe 
charge  on  threats  is  objected  to,  because  tfae 
court  Instructed  the  Jury  that  they  could  be 
considered  In  explaining  the  conduct  of  and 
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arriving  at  the  Inteatltm  of  defendant, 
irfaereas  tbe  law  requires  the  JU17  to  also 
consider  threats  of  the  deceased  In  explain- 
ing the  attitude  and  conduct  of  deceased  at 
and  about  the  time  of  the  killing.  We  un- 
derstand that  threats  are  introduced  for  the 
beneflt  of  a  defendant,  and  that  the  Jury  is 
authorized  to  loolc  to  them  In  connection, 
with  all  the  facts  and  circumstances  of  the 
case,  in  judging  of  the  acts  and  conduct  of 
the  defendant  at  the  time  of  the  homicide. 

Appellant  excepts  to  the  charge,  also,  be- 
cause It  limited  the  defendant's  right  of  self- 
defense  to  an  attack  made  on  him  by  de- 
ceased with  a  weapon.  The  charge  on  this 
point  is,  In  substance,  If  the  jury  believe  de- 
ceased had  threatened  defendant,  etc.,  and 
caused  defendiint  to  believe  that  deceased 
was  about  to  assault  him  with  a  weapon. 
While  it  is  true  that  the  evidence  showed 
deceased  did  not  have  any  weapon,  appel- 
lant testified  that  he  thought  he  had.  He 
says  he  shot  at  him  because  he  thought 
when  deceased  threw  his  hand  to  his  hip 
that  he  was  going  to  shoot  him.  We  do  not 
r^ard  this  as  suggesting  to  the  jury  that 
deceased  must  have  had  a  weapon,  but  re- 
fers tbe  matter  to  them  in  connection  with 
tlie  belief  of  appellant 

Appellant  also  objected  to  tbe  court's 
charge  Instructing  the  jury  that,  when  dan- 
ger  of  death  or  serious  bodily  Injury  ceases, 
tbe  light  to  kill  ceased  with  it  He  says 
this  charge  la  erroneous  because  It  elimi- 
nates the  right  of  defendant  to  act  upon  ap- 
parent danger.  It  states  a  owrect  proposi- 
tion of  law,  and  was  applicable  to  this  case, 
because,  if  appellant  was  ever  In  any  dan- 
ger or  apparent  danger  ^m  an  attack  by 
deceased,  it  was  at  tbe  time  the  first  shot 
was  fired.  He  is  shown  to  have  afterwards 
pursued  deceased  and  fired  two  or  three 
other  ahota  at  him,  two  of  which  took  efllect 
We  hardly  think.  Judging  from  the  evidence, 
that  there  could  be  any  self-defense  as  to 
these  latter  shots,  even  tT<xn  the  appellant's 
own  statement 

Appellant  objected  to  the  charge  of  tbe 
court  in  which  the  jury  were  told.  If  they 
found  appellant  was  justifiable  in  firing  the 
first  sbot  and  that  thereafter  deceased  ran, 
and  defendant  did  not  believe  himself  in  fur- 
ther danger,  but  followed  after  deceased, 
shooting  at  blm,  and  then  killed  him,  he 
would  be  guilty  of  murder.  Appellant's  ob- 
jection to  this  charge  is  not  on  the  ground 
that  under  the  drcumstancee  he  might  be 
Ruilt7  of  a  less  grade  of  felonious  homicide 
than  murder,  but  be  states  specifically  his 
grounds  of  objection  to  be  that  said  charge 
was  upon  the  weight  of  the  evidence,  in  as- 
suming that  deceased  fled,  and  erroneous  In 
that  it  eliminated  the  defendant's  right  to 
act  upon  apparent  danger,  and  it  assumes 
that  defendants  right  to  ^oot  ceased  with 
the  flight  of  deceased.  An  examination  of 
the  charge  does  not  show  that  it  Is  subject 
t»  the  eritldsma  Ie>'eled  at  it  by  appelant 


We  are  only  discussing  those  exceptions  tak- 
en to  the  charge.  The  charge  submits  to 
the  jury,  If  they  believed  the  first  shot  was 
fired  under  circumstances  which  caused  de- 
fendant to  believe  that  his  life  was  In  dan- 
ger or  he  was  la  danger  of  serious  bodily  In- 
jury, that  in  such  event  he  had  a  right  to 
shoot  to  protect  himRclf.  This  does  not 
eliminate  the  appearance  of  danger,  but 
leaves  to  the  jury  to  determine  whether  or 
not  appellant  believed  he  was  In  danger. 
It  further  submlte  to  the  jury  that  If  they 
believed  deceased,  after  the  first  shot,  ran, 
and  defendant  pursued  blm,  and  did  not  be- 
lieve himself  then  In  danger,  ete.  This  is 
not  an  assumption  on  the  part  of  the  court 
that  deceased  fied.  The  charge  is  not  sub- 
ject to  the  objection  urged  against  It  We 
are  by  no  means  commending  this  charge 
as  a  model;  nor  do  we  say  that  It  is  not  sub- 
ject to  objections,  If  they  had  been  properly 
taken.  We  are  only  discussing  those  ex- 
ceptions taken  and  urged  against  It  When 
appellant  assumes  to  point  out.  specifically 
the  grounds  of  his  objection  to  a  charge,  we 
will  presume  that  he  has  no  others  to  urge, 
or  he  would  have  stated  them. 

There  Is  a  motion  to  quash  tbe  special  ve- 
nire. The  ground  of  objection  steted  Is  that 
the  return  does  not  show  what  diligence  was 
used  by  the  officer  to  serve  and  secure  the 
attendance  of  B.  8.  RIdgway  and  W.  C. 
Wharton,  2  of  the  special  venire  of  S6  who 
were  selected.  The  return  shows,  as  we 
read  It  that  "R.  S.  RIdgway  is  not  now  nor 
was  he  In  Kerr  county  when  the  writ  was 
issued.  He  Is  now  and  has  resided  In  Ed- 
wards county,  Texas,  -for  the  past  two 
years."  That  W.  0.  Wharton,  when  this 
writ  was  Issued,  was  absent  from  Kerr  coun- 
ty, and  has  ever  since  been  so  absent.  We 
are  at  a  loss  to  understand  bow  appellant 
can  contend  that  sufficient  excuse  Is  not  pre- 
sented for  failure  to  serve  these  two  Jury- 
men. The  excuse,  it  is  true,  Is  not  set  out 
(^posite  the  names  of  the  jurors,  nor  are  the 
acta  of  diligence  by  the  sheriff  steted;  but 
be  recites  facte  as  to  said  jurors  which  ren- 
der any  amount  of  diligence  on  his  part  un- 
necessary. 

There  being  no  error  In  the  record,  and  no 
reversible  errors  in  the  charges  of  the  court 
as  excepted  to  by  appellant,  the  judgment  is 
affirmed. 


JACKSON  V.  STATB. 
(Court  of  Criminal  Appeals  of  Texas.   June  7, 
1905.) 

1.  Cbuciital  Law  —  iMDiontKm  —  ZnsTBCc- 
TiONS— Duty  to  Inbtkuct  on  Lbsskr  Ot- 

TENBB. 

Where,  on  a  prosecution  for  assault  with 
Intent  to  murder,  there  was  evidence  tending 
to  show  a  lesser  degree  than  such  crime,  ana 
defendant  entered  a  plua  of  guilty,  it  was  the 
duty  of  the  court  to  instruct  on  the  lesser  de- 
gree. 

[Ed.  Note. — For  cases  in  point,  see  voL  26 
Gent  Dig.  Homicide,  8  65&] 
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2.  Sauk— EriDEnoB— Lesseb  OrnnsB. 

Where,  on  a  prosecution  for  assault  with 
intent  to  murder^  it  ^>peared  that  prosecutor, 
who  was  a  train  condactor,  put  accused  off  the 
train  because  his  pistol  slipped  from  his  pocket 
and  was  accidentallr  discharged,  whereby  accus- 
ed became  excited  and  Sred  at  the  prosecutor, 
the  court  should  bsva  iiiBtnicted  <m  asgrarated 
assault 

8.  TBiAi.~ABaeiioi  OF  Attobmst  and  Wit- 

SESSES— SUBPBISB. 

Where,  on  the  calling  of  a  criminal  case 
for  trial,  accused  was  informed  by  the  court 
that  the  attorney  who  had  previously  represent- 
ed him  had  informed  the  court  that  he  would  not 
represent  accused,  and  accused  had  supposed 
that  the  attorney  would  represent  him,  and  had 
given  him  the  names  of  hia  witnesses,  and  the 
witnesses  were  absent,  the  court  should  have 
afforded  accused  an  opportuultr  of  employing 
other  counsel,  or,  at  any  rate,  nave  given  him 
an  opportunity  to  have  bis  witnesses  present. 
4.  Mkw  Tbial— Subpbise. 

On  a  motion  for  a  new  trial  on  such  ground, 
It  appearing  from  the  affidavits  filed  by  defend- 
ant tnat  he  had  agood  defense,  and  they  not  being 
controverted  by  the  state,  the  motion  should 
have  been  granted. 

Appeal  from  District  Court  Bowie  Coun- 
ty ;  P.  A.  Turner,  Judge. 

William  Jackson  was  convicted  ot  assault 
with  intent  to  mnrder,  and  he  appeals.  Be- 
versed. 

Hart,  Mahaff^  &  Thomas,  for  appellant 
Howard  Martin,  Asst  Atty.  Oen.,  for  the 
State 

HENDERSON,  J.  Appellant  was  convict- 
ed of  assault  with  Intent  to  mnrder,  and  bis 
ptinlshmeDt  assessed  at  conflnement  in  the 
penitentiary  for  a  term  of  10  years;  hence 
this  appeal 

Appellant's  cootentitm  Is  that,  although  he 
entered  a  plea  of  guilt?  to  the  Indictment, 
and  the  evidence  thereon  was  heard  b7  the 
court,  yet  on  account  of  the  circumstance^ 
attendlog  said  plea,  and  because  the  court 
failed  to  charge  on  aggravated  assault  he 
should  have  been  granted  a  new  trial.  He 
reinforces  this  idea  by  showing.  In  connec- 
tion with  his  motion  for  new  trial,  by  affi- 
davits appended  thereto,  that  there  la  a 
strong  probability  that  he  Is  not  guilty  of  an 
assault  with  Intent  to  murder,  and  on  an- 
other trial  the  jury  would  not  be  authorized 
to  find  him  guilty  of  said  charge.  By  appel- 
lant's own  affidavit,  which  In  the  motion 
does  not  appear  to  be  controverted.  It  la 
shown  that,  after  the  alleged  commission  of 
the  offense,  and  when  be  was  arrested  and 
brought  before  an  examining  court,  he  se- 
cured the  services  of  W.  P.  Mahaff^,  Esq., 
an  attorney,  to  represent  blm ;  that  said  Ma- 
haffey  did  represent  him  before  the  magis- 
trate, waived  an  examloatlon,  and  appellant 
was  remanded  to  Jail,  with  his  ball  fixed  at 
$1,000,  which  he  was  unable  to  give;  that 
he  understood  and  believed  that  said  attor- 
ney would  continue  to  represent  him.  After 
be  was  Indicted,  and  at  the  succeeding  term 
of  the  district  court,  be  gave  said  attorney 
the  names  of  his  witnesses  whom  be  desired 
euuimoued ;  tha^  being  In  Jail,  be  relied  on 


his  attorney  to  represent  him,  and  did  not 
know  when  his  case  would  be  called.  The 
criminal  docket  was  set  down  for  trial  on 
March  20,  1905,  and  on  the  first  day  after 
taking  np  said  docket  be  was  brought  into 
court,  and  was  asked  by  the  Judge  wheth^ 
he  was  ready  for  trial.  He  informed  the 
Jndge  that  his  attorney. was  not  present  and 
the  Judge  then  informed  him  that  the  at- 
torney, W.  P.  Mahaffey,  Esq.,  had  informed 
the  court  he  was  not  going  to  represent  him 
on  the  trial  of  the  case  in  the  district  court ; 
that  he  was  only  employed  to  r^resent  de- 
fendant on  the  trial  in  the  Justice  court 
Appellant  alleges  that  this  was  the  first  in- 
formation he  had  that  said  attorney  was  not 
going  to  represent  him;  that,  If  be  had 
known  said  attorney  was  not  going  to  rep- 
resent falm,  he  would  and  could  have  made 
arrangements  with  some  other  attorney  to 
have  represented  him.  After  this  he  was 
called  on  to  announce,  and  be  stated  hia  wit- 
nesses were  not  present,  and  the  court  ask- 
ed him  if  his  witnesses  had  been  summoned, 
and  he  stated  to  the  court  he  did  not  know ; 
that  be  supposed  th^  bad,  as  bis  attorney, 
Mr.  MahafFey,  was  looking  after  the  mat- 
ter. The  court  then  asked  the  clerk  or  staer- 
ifl  if  said  witnesses  bad  been  summoned,  and 
was  informed  that  they  had  not  Tlie  court 
then  told  him  that  said  witnesses  bad  not 
been  sommoned,  and  that  he  would  have  to  go 
to  trial,  as  be  ought  to  have  had  his  witness- 
es summoned.  Thereupon  defendant  being  ig- 
norant of  his  rights  in  the  premises,  and  be- 
ing excited,  told  the  court,  as  he  bad  no  at- 
torney and  no  witnesses,  that  he  would  Just 
plead  guilty,  and  put  himself  on  the  mercy 
of  the  court;  that  said  trial  then  proceed- 
ed; that  the  indictment  was  read,  and  two 
witnesses  were  put  np<ni  the  stand  by  the 
stata  Tb^  testified  against  him,  but,  not 
knowing  his  rights,  he  did  not  ask  them  any 
questions.  It  was  further  shown  In  the  mo- 
tion that  the  case  was  not  fully  devel<H>ed  by 
the  state;  but  it  Is  insisted  that  snffldent 
facts  were  deveIo[>ed  to  have  required  of  the 
court  a  charg.'  on  aggravated  assault  In 
order  to  present  this  matter  clearly,  we  will 
state  substantially  the  testimony  adduced  on 
the  trial  and  contained  in  the  affidavits  ap- 
pended  to  appellant's  motion.  Witness  D. 
D.  Cannon  steted  that,  on  Christmas  Day, 
1904,  he  was  conductor  on  the  road  between 
Texarkana  and  Waco,  and  was  running  a 
passenger  train  on  the  Cotton  Belt  Railroad ; 
that  he  left  Texarkana  on  that  day,  and 
some  four  or  five  miles  out  be  was  informed 
by  some  of  the  trainmen  that  a  darky  had 
shot  his  pistol  on  the  train.  He  was  In  the 
chair  car  at  the  time,  and  went  ahead 
through  the  next  car,  and  out  on  the  vesti- 
bule or  platform  In  rear  of  the  baggage  coach 
and  saw  some  darkiea.  He  asked  who  was 
doing  that  shooting,  and  none  of  them  re- 
plied. He  asked  the  darky  standhQg  by  ap- 
pellant, and  ne  motioned  to  him,  and.  Just 
as  he  did,  he  reached  around  and  got  hold  ot 
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appdlaufs  gim  and  took  It  trom  Um.  Ajh 
pellant  undertook  to  Jump  offi  bat  be  beUl 
to  him,  and  be  and  tbe  brakeman  and  news- 
bor  kept  bim  from  Jon^lng  off;  tbat  aome 
one  polled  tbe  bell  cord,  and  the  train  stop- 
ped. At  that  time  they  were  ataikllng  on  tbe 
■t^M,  and  appellant  waft  trying  to  JnmP  off. 
He  did  jump  off,  and  told  witness  to  "give 
me  my  gnn  badE.  and  I  will  walk  to  Bedwa- 
ter."  wbl^  was  the  stotion  where  appellant 
was  destined.  At  this  time  appellant  was 
standtais  aome  10  feet  from  the  at^  Wit- 
ness gave  the  engineer  a  s^^nal  to'  go  ahead, 
and.  jast  as  be  started  the  train,  witness 
dropped  the  gon  In  front  of  the  daricy,  some 
10  or  15  feet  ahead  of  blm.  Appellant  picked 
op  the  gun,  and  pnlled  down  on  witness. 
When  be  saw  him  lerellng  bis  gnn  down,  wit- 
ness Jumped  into  tbe  door  and  heard  the 
sbootiDg.  It  appeared  to  witness  that  appel- 
lant shot  about  three  times.  Aftw  the  Bhoot- 
ing,  the  newsbc^  gave  him  a  bullet  He  saw 
evidence  or  signs  of  where  It  stnu^  In  tbe 
vestlbnla  The  bullet  struck  on  the  oinwslte 
side  of  where  be  was  standing.  Tbe  bullet 
struck  a  little  Iron  casting,  and  glanced  and 
hit  two  or  three  other  places,  and  thai  <irop- 
ped  down  on  the  platform.  With  reference 
to  where  witness  was  standing,  the  bullet 
could  not  have  hardly  passed  thwe  without 
blttii^  him,  if  be  bad  been  standing  on  the 
steps  where  he  was  when  appellant  leveled 
the  gim ;  tbat  he  Junved  bat^  toto  the  door 
fo  keep  trma  being  shot  J.  8.  Jones,  another 
witness  for  the  state,  teetlfled,  substantially, 
ttiat  he  knew  appellant;  tbat  he  lived  at 
Bedwater,  and  witness  also  lived  thoe; 
that,  some  two  hoars  afte  the  train  passed 
on.  appellant  came  and  he  had  a  comTer^ 
■atlon  with  Um.  Aro«IIant  said:  **I  shot 
at  tbat  condnctor,  but  I  do  not  know  wbettm 
I  hit  him  or  not"  (Witness  had  prevtously 
heard  of  the  shooting  from  the  trainmen  be- 
fore appellant  got  tha%)  He  flien  asked  ap- 
p^ant:  **Axe  yon  Ihe  negro  tbat  did  tiie 
ftbootlngr  And  he  said:  "Tes;  but  don't 
know  whether  I  hit  him  or  not  God  damn 
him.  I  tried  to  hit  blm."  He  farther  stated : 
"Me  and  another  negro  were  standing  on  the 
car  taking  a  drink,  between  the  cara."  He 
stated  that  the  pistol  slipped  out  of  his  pock- 
et, and  tbe  condnctor  came  back  there,  and 
asked  blm  who  shot  the  gun ;  and  be  said  he 
told  him  it  was  nime  of  bis  business,  and 
tbe  c<mdnctor  grabbed  him  to  put  him  off, 
and  ftbOTed  him  off  the  train,  and  when  the 
train  started  he  diot  at  him,  and  he  shot  at 
the  w^eer  too..  This  was  all  the  testimony 
adduced. 

Appellant,  in  connection  with  his  motion 
for  new  trial.  atq;»endea  a  number  of  a£Bda- 
vita.  Two  white  men  who  wwe  on  the  train, 
and  knew  him,  stated,  snhstantlaUy,  that 
they  were  on  the  rear  cpi  from  where  the 
shooting  occurred,  and  that  the  negro  did 
not  fire  the  pistol  until  after  they  bad  passed 
tbe  place  wtawe  Uie  negro  was  standing,  and 
that  the  negro  must  have  been  IfiO  or  200 


feet  In  rear  of  the  baggage  car  when  he  fired 
the  first  shot;  that  he  fired  it  parallel  with 
tbe  train.  It  is  also  shown  that  from  the 
position  where  this  shot  was  fired  it  would 
have  beoi  InyKMflible  to  have  bit  the  con? 
ductor  on  the  Testibnle  of  the  baggage  car. 
Tbo  aflSdavito  of  one  or  two  of  tbe  negroes 
who  wore  aa  the  vestibnle  in  rear  of  tbe 
baggage  coatA  with  a{q;>ellant  at  the  lime  of 
the  occurrence  show  the  accidental  firing  of 
the  pistol  when  it  silked  out  of  aroellanfs 
pocket,  and  lhat  tbe  ball  stmck  on  the  south 
side  of  the  coach,  which  was  the  bullet  tbat 
the  conductOT  testified  about ;  that  no  bullet 
fired  by  appellant  after  he  was  <rft  the  train 
Btrock  at  that  point 

It  Is  contended  by  appellant  tbat  it  waa 
the  duly  of  the  court,  on  appellant's  plea  of 
gnilty,  and  after  ttie  'evidence  had  been  ad- 
duced, to  charge  folly  on  every  phase  of  the 
case  presented  by  tbe  evidence;  that  the 
court  was  not  dream  scribed  or  limited  to 
appellants  plea  of  gnilty  to  the  Indlctmokt; 
tbat  tbe  Indictmoit  contained,  besides  an  as- 
sault wltii  intent  to  murder,  subordinate  de- 
grees  the  offense,  and.  If  there  was  any 
evidwoe  tending  to  show  any  lesser  degree 
than  assault  with  totut  to  murdw,  the  court 
should  have  charged  It  We  believe  this  con- 
tuition  Is  omrrect  Tbe  court  in  every  felony 
case  Is  reguired  to  give  a  written  charge,  and 
that  charge  must  embrace  evoy  phase  of  tbe 
case  as  presented  by  tbe  testimmy.  Hwe, 
unquestionably,  if  appellant  shot  after  he 
Jnmped  off  tbe  train,  or.  aa  la  teatifled 
one  witness,  after  he  was  shoved  or  put  off 
the  train  by  the  oonductiff,  and  he  hod  killed 
tbe  conductor,  be  would  have  beoi  entitled 
to  a  charge  on  manslaughtw.  Tbe  conduct- 
or had  no  right  to  put  him  off  tbe  train  be- 
cause bis  pistol  had  slipped  from  bia  po<^»t 
and  accidentolly  fired  (appellant  having  paid 
his  fare  to  Redwattf,  the  point  of  bis  destl- 
natliHk),  and.  in  doing  so,  was  guilty  of  an 
assault  If  appellant  on  account  of  this  be- 
came excited  and  was  rendered  Incapable  (tf 
cool  refiectlon,  and  under  such  drcomstances 
shot  and  killed  the  prosecutor,  be  might  be 
guilty  of  no  higher  oltense  than  manslau^i- 
ter,  and  oonseqnoitly.  where  he  did  not  kill 
tbe  conductOT.  he  was  mtitled  to  a  charge 
on  aggravated  assaalt  But  more  than  this, 
it  occurs  to  as  tbat  appelant  Ignorant  as  he 
was  of  his  rights,  had  a  right  to  believe 
that  the  attorney  employed  by  him  would 
reiwesent  bim  to  ttie  district  coort  He 
swears  tbat  after  the  court  begun,  and  after 
this  indictment,  be  gave  this  attorney  the 
names  of  his  witanses  to  have  snmmoned; 
and  this  la  not  controverted  by  tbe  attonu^y 
or  any  othw  wltoess.  The  attorney,  It  sems, 
had  done  blm  no  service  in  the  Justice  court, 
and  under  the  circumstances,  when  he  wait 
informed  by  the  court  for  the  first  time  ttiat 
eaid  attorney  had  informed  the  court  be 
would  not  represent  blm,  and  appellant's  wit- 
nesses were  not  there,  the  court  should  hare 
afforded  appellant  an  opportunity  either  to 
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employ  otber  ccnmBel,  or,  at  any  rate,  bare 
given,  appellant  an  opportnnltr  to  baTO  bis 
wltneBses  present  Of  course,  it  appellant 
bad  no  defense  to  ttie  actl<ni  or  refusal  of 
tbe  court  to  grant  a  new  trial,  be  conld  not 
complain  Injury.  Bnt  here,  as  we  under- 
stand It;  the  affidavits  show  a  good  defense 
to  the  state's  case,  and  these  are  not  contro- 
verted by  the  state.  Nor  do  we  understand 
that  the  testimony  of  the  state's  witness  Can- 
non, who  was  an  eyewitness  to  the  transac- 
tioQ,  when  bis  evidence  is  analyzed,  antag- 
onizes that  shown  by  the  affidavits  accom- 
panying appellant's  motion.  These  affidavits 
show  that  It  was  Impossible,  from  where  ap- 
pellant stood  vhax  be  fired  the  shots,  for  blm 
to  have  shot  or  bit  tbe  prosecute.  Froae- 
cntor  says  be  jumped  In  ttie  door  as  soon  as 
appellant  leveled  the  pistol,  and  that  the 
train  waa  moving  on,  and  he  heard  the  shots, 
but  did  not  even  see  them.  The  affidavits  of 
the  witnesses  accompanying  the  motion  for 
new  trial  show  that  these  shots  were  fired, 
not  directly  at  tbe  train,  but  parallel  with 
the  train,  and  after  the  car  where  prosecutor 
was  had  passed  on  from  150  to  200  feet  If 
It  was  Impossible  for  appellant  to  have  reach- 
ed tbe  prosecutor,  or  to  have  made  an  as- 
sault on  him,  by  the  means  used,  then  be 
could  not  be  convicted  of  an  assault  with  In- 
tent to  murder.  Taking  all  the  circumstan- 
ces of  this  case  t(«ether,  we  believe  that  th« 
court  erred  In  refusing  to  grant  antellsnt  a 
new  trial 

Tbe  Judgment  Is  txaardSaglj  reversed,  and 
Oie  canes  remanded. 


NOLBN  V.  BTATB. 
(Oonrt  of  Grimhial  Appeals  of  Texas.  June  21» 
1805.) 

1.  BiDvoriQN— CannNAL  PBOSBCunoir  —  Bt- 

IDBKCE— lUPEACHMEnr  —  CONTKADIOnOIT  — 

BmtOB. 

In  a  prosecatlon  for  seduction,  evidence 
tiiat  prior  to  the  trial  proBecutrix,  who  married 
subsequent  to  tlie  alleged  seduction,  stated.  In 
snbBtEDce,  to  defendant's  attomeyB,  that  de- 
fendant bad  raped  her,  was  admissible  for  im- 
chmect,  ana  an  attempted  limitation  of  It 
the  court  to  contradiction  alone  was  error. 

2.  Save  —  Pbevious  Comditct  or  Fbobbou- 

TRIX— LETTEBS. 

In  a  proeecadon  for  seduction,  letters  writ- 
ten to  a  third  person  by  prosecutrix,  showing 
a  vulgar  and  lascivious  mind  on  her  part,  were 
admissible  for  ttie  purpose  of  discrediting  her, 
and  also  to  shed  light  on  her  chastity  at  the 
time  of  her  alleged  seduction  by  defendant 

8.  SaUB— SUBSBQITEnT  COZfDUCT. 

In  a  prosecution  for  seduction,  evidence  of 
acts  of  prosecutrix  subsequent  to  ttie  alleged 
commission  of  the  offense,  going  to  show  illicit 
relations  and  lascivious  conduct  with  others 
than  defendant,  is  admissible  to  show  that  pros- 
ecutrix was  unchaste  prior  to  the  alleged  illicit 
lutercourse  with  defendant. 

[Ed.  Note.— For  cases  hi  pohit  we  vol.  48, 
Gent  Dig.  Seduction,  |  74.] 

4.  Sau— SuBSEQtnnfT  PaoanTUTioa. 

While  the  mere  fact  tiiat  prosecutrix  subse- 
quentlT  becomes  a  prostitute  Is  no  justification 
•r  defense  for  defendant,  yet,  12  her  condutft 


be  such  as  to  Indicate  general  praatttutl(m  on 
her  part  this  should  be  considered  as  a  circum- 
stance by  ttie  jury  in  passing  on  whether  she 
was  probably  uiaste  at  tbe  time  of  her  alleged 
■educticm, 

[Ed.  Note.— For  cases  in  pdnt,  see  vd.  48» 

Oent  Dig.  Seduction,  S  76.] 

5.  Samb— Insteuctions. 

The  conrt  should  Instmet  that  Uie  evidence 
is  to  be  consldsrsd  fra  no  otlwr  pnrposSk 
e.  Saub. 

If  prosecutrix  did  not  rely  solely  on  tbe 
absolute  promise  of  marriage,  out  was  moved 
to  favor  defendant  partly  through  fear,  or  part- 
ly through  lust,  or  throng  both,  defendant 
should  be  acqnitteiL  though  a  promise  of  mar- 
riage was  then  made,  and  was  part,  though  not 
the  sole,  inducement 

[Ed.  Note. — For  cases  in  point  eee  vol.  48, 
Oent  IMg.  Seduction,  H  67,  58.] 

7.  Sau— SnESBQTTEITT  OFRB  of  IfAUUOE— 

Whin  Adiii8sibi.e. 

As  onder  the  amendment  to  the  seduction 
law  the  offer  of  marriage  must  be  made  to  the 
prosecutrix  herself,  it  was  not  error  In  a  prose- 
cution for  seduction  of  a  minor  female  to  exclude 
evidence  that  shortly  after  his  arrest  defendant 
sent  to  her  father,  requesting  permission  to  mar- 
ry her,  witness  also  testifying  that  the  day  fol- 
lowing defendant  stated  that  he  did  not  intend 
to  marry  prosecutrix. 

[Bd.  Note.— For  cases  In  p<dnt,  see  vcd.  4S, 
Oent  Dig.  Seduction,  i  77.] 

Appeal  from  District  Court,  Bosque  Coun- 
ty;  O.  L.  Lockett  Judge. 

Tom  Noien  was  convicted  *>€  eedoctlon,  end 
sffpeaiB.  Bevttsed. 

Dlliard  ft  Word  and  Onreton  ft  Oureton, 
for  appellant  Howard  Ifartln,  Aaet  Atty. 
Gen.,  tor  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
seduction,  and  his  ponishment  asseeaed  at 
confinement  In  tbe  p^toitiBTy  tat  a  term 
of  two  years. 

Appellant  complains  of  tbe  foltowtng  por- 
tion of  tbe  court's  charge:  "The  evldGXK» 
of  the  witnees  Wfb.  Willie  Bell  Stanley,  made 
In  the  office  of  tbe  attomeTs  for  defendant,  in 
which  stotement  she  says  that  the  offense 
committed  by  defendant  was  rape.  Is  admit- 
ted for  the  purpose  only  of  showing  that  she 
had  made  a  different  statement  to  what  abe 
testified  to  on  tbe  trial,  If  said  statennait 
does  show  that;  and  as  to  whether  It  does 
or  not  you  are  the  exclusive  and  only  judges." 
The  evidence  shows  that  prosecutrix  was  a 
single  woman,  of  conrse,  at  the  time  of  tbe 
alleged  seduction,  but  subsequently  married  a 
man  by  tbe  name  of  Stanley ;  and  that  prior 
to  the  trial  she  appeared  in  the  office  of  the 
attwneys  for  defendant  and  made  a  state- 
m&it.  In  substance,  tbat  appellant  bad  raped 
her.  Tbe  above-quoted  charge  Is  an  effort 
on  the  part  of  the  court  to  limit  the  effect  of 
said  testimony,  which  statement  was  proved 
on  the  trial.  The  court  committed  error  in 
attempting  to  limit  said  testimony  to  contra- 
diction alone;  sanw  was  admissible  tor  Im- 
peachmmt  Cro<^ett  t.  State  dla.  Cr.  Ak^.) 
40  S.  W.  393. 

The  eighth  bill  of  exceptions  shows  that 
appellaut  after  identification,  ottered,  in  en- 
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dence  certain  lettos  writtm  by  prosecutrix 
to  a  third  party,  in  wbidi  prosecutrix  shows 
a  vulgar  and  IbscItIoos  mind.  We  do  not 
deem  it  necessary  to  copy  said  letters.  Pre- 
TioTis  acta  and  conduct  of  prosecutrix  are  ad- 
missible for  the  purpose  of  discrediting  prose- 
cutrix, and  also  for  the  purpose  of  shedding 
light  upon  her  chastity  at  the  time  of  her 
Bll^^ed  seduction  by  defendant  The  court 
committed  error  in  exclnding  these  lettws. 
Davis  V.  State,  36  Tex.  Cr.  R.  KiO,  88  S.  W. 
174;  Crelghton  v.  State  <Tex.  Cr.  App.)  61 
S.  W.  910;  McClaln's  Cr.  Law,  vol.  1,  p.  277, 
S  1117. 

The  record  contains  various  bills  with  ref- 
erence to  the  refusal  of  the  court  to  permit  ap- 
pellant to  prove  acts  of  the  prosecutrix,  sub- 
sequent to  the  alleged  commission  of  the  of- 
fesiBB,  going  to  show  illicit  relations  or  lasciv- 
ious conduct  with  .other  parties  than  defend- 
ant. This  oTldence  should  have  been  admit- 
ted. It  was  admissible  for  the  purpose  of 
showing  that  prosecutrix  was  unchaste  prior 
to  the  alleged  lltleit  intercourse  with  appel- 
lant Davis  V.  State,  86  Tex.  Cr.  B.  550,  88 
8.  W.  174.  Crelghton  v.  State  (Tex.  Cr.  App.) 
Bl  8.  W.  910.  The  mere  fact  that  prosecu- 
trix becomes  a  prostitute,  If  such  be  the 
case,  after  being  seduced,  would  not  be  any 
Jnstlflcatlon  or  defense  to  appellant  for  se- 
ducing prosecutrix.  But  If  her  conduct  be 
such  as  to  indicate  gen««l  prostitution  on 
her  part,  this  is  and  should  be  considered  as 
a  drcnmatance  by  the  jury  in  passing  upon 
whfithOT  or  not  she  was  probably  chaste  at 
the  time  of  her  alleged  seduction.  While  the 
coart  Blx>uld  admit  this  testimony,  still  It 
should  be  limited  to  the  purpose  for  which  it 
was  introduced  as  Indicated.  We  are  not  atr 
tempting  to  lay  down  any  form  of  charge,  but 
to  Indicate  that  the  court  should  Instruct  the 
Jury  tiiat  such  evidence  should  only  be  con- 
sidered by  them  for  the  purpose  of  passing 
iq;»on  whether  or  not  prosecutrix  was  chaste 
at  the  time  of  the  allied  seduction,  and  tor 
no  other  pnrpoMi 

Aj>pellant  requested  ft»  following  Instme- 
tlon:  "The  court  Instructs  ycii,  It  yon  be- 
Uen  from  the  erldence  beyond  a  reasonable 
doubt  that  the  prosecuting  witness,  Willie 
BeU  Stanley  (then  WUUe  BeU  Doyal),  did  not 
rdy  aolelj  upon  the  absolute  promise  of  mar- 
liage,  but  tiiat  she  was  moved  to  let  defoul- 
ant  have  the  alleged  sexoal  Intooonne  with 
ber  partly  throng  fear,  or  pertly  through 
luflt;  or  through  both  fear  and  lust  then  it  is 
your  duty  to  acquit  the  OeEendant.  although 
jaa  should  beUeve  that  a  promise  of  mar- 
riagf  was  then  madc^  and  was  parl^  though 
not  the  sole  and  only,  reason  of  tatdncanent" 
Tbls  charge  should  have  been  given.  Barnes 
T.  State.  87  Tex.  Or.  B.  829,  80  S.  W.  684; 
Spenrath  t.  State  (Tex.  Or.  Appw)  48  B.  W. 
102;  Fine  t.  State  HXex,  Or.  App.)  77  S.  W. 
807. 

BUI  Na  15  ahova  that  while  witness  Dan- 
mtdieil  wee  on  the  stand  la  behalf  of 


the  state  upon  cross-examination  appellant's 
counsel  asked  iSxe  following  questions:  "Is  It 
not  a  fact  that  defendant,  shortly  after  Ua 
arreat  In  this  case,  requested  you  to  go  see 
W.  L.  Doyal,  father  of  prosecutrix,  and  with 
whom  she  Uved,  and  ask  said  W.  L  DoyaI*s 
permission  to  marry  prosecutrix?  And  la  It 
not  a  fact  that  you  did  go  to  the  said  W.  Ia. 
Doyal,  for  defendant,  and  asked  his  permis- 
sion tor  defendant  to  marry  prosecutrix?  AnQ 
Is  it  not  a  tact  that  you  did  go  to  see  said 
Doyal  for  defendant,  and  ask  his  permission 
for  defendant  to  marry  prosecutrix?  And  is 
it  not  a  fact  that  said  Doyal  promised  to 
let  you  know  whether  or  not  he  would  grant 
said  permission?  And  is  It  not  a  fact  that 
he  never  did  let  you  know,  and  that  you  re- 
ported all  these  facts  to  defendant?  And  is 
It  not  a  fact  that  prosecutrix  at  said  time 
was  a  minor,  a  little  over  sixteen  years  of 
age,  and  that  she  then  resided  with  her  fa- 
ther at  Iredell,  Texas?"  The  state  objected 
to  said  questions  and  the  answers  because  It 
did  not  show  an  offer  In  good  faith  to  prose- 
cutrix to  marry  her.  Witness  would  have 
testified  to  these  facta  If  permitted.  The 
court  appends  this  explanation:  "When  this 
witness  was  on  the  witness  stand,  the  Jury 
were  sent  out,  and  witness  testUled  before 
the  court,  and.  In  addition  to  what  is  stated 
in  the  bin,  stated  that  defendant  told  wit- 
ness on  next  day  after  he  gave  him  the  mes- 
sage for  Doyal.  that  defendant  told  him  be 
did  not  Intend  to  marry  Willie  Bell  Doyal, 
and  the  court  thought  it  was  not  made  in 
good  faith.  Under  the  amendment  of  the  se- 
duction law  It  provides  that  the  offer  must 
be  made  to  the  woman,  and  this  oB&c  was 
never  made  to  her,  and,  she  being  the  one 
who  must  decide  or  accept  or  reject  it,  was 
Immaterial  and  irrelevant  what  message  was 
sent  to  her  father."  We  do  not  think  there 
was  any  error  in  the  ruling  of  the  court 
Harvey  v.  State  (Tex.  Or.  App.)  53  8.  W.  102. 

For  the  errors  dlscnssed.  the  Judgmoit  Is 
vevwsed,  and  the  cause  remanded. 


SLIGER  V.  STATE. 
(Court  of  Oiminai  Appeals  of  Texas.  June  7, 
1905.) 

1.  iNToxioATiiie  LiquoBS— Local  OPTion— 
G.  O.  D.  FacuexB  —  Dikposax,  bt  Gon- 

SIONBB. 

Defendant  *bad  a  package  of  liquor  In  the 
express  office,  which  had  been  sent  to  faim  C.  O. 
D.,  and  let  different  parties,  who  furnished  th« 
money  to  take  the  package  out  of  the  express  of- 
fice, have  shares  of  the  liquor.  Held,  that  de- 
fendant was  goilty  of  violating  the  locaU  optiom 
law. 

2.  CsnnnAL  Law— Appeal— PaasTmPTioNS. 

la  the  absence  of  a  showing  to  the  con- 
trary, it  will  be  presumed  on  a  criminal  appeal 
that  an  application  for  a  continuance,  the  over- 
ruling of  which  la  OMuplalned  of,  was  a  aeramd 
application.  • 

Appeal  from  Comanche  County  Oourt;  3. 
H.  McMillan,  Judge. 
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Geoise  Sllger  was  convicted  of  Tlolatlng 
ftu  local  optltm  lav.  and  appeals.  AiBnned. 

Howard  Martin,  Asst  Attj.  Qen^  tor  tbo 
State. 

BROOKS,  J.  OonvlctUm  of  vlolatlnK  the 
local  option  law;  piuilsluneDt  aateased  being 
a  flue  of  $20,  aad  20  days'  confinement  In  tbe 
county  Jail. 

The  facts  sbow  that  aj^ellant  had  a  pack- 
age containing  Intoxicants  In  tbe  express  of- 
fice, wtdch  bad  been  sent  to  him  O.  O.  D.; 
that  be  let  Condmm  bave  one  quart  of  it, 
and  other  parties  tbe  remainder.  Condram 
and  otbep  friends  tnrnlsbed  the  mon^  to 
pay  tbe  package  out  of  the  express  office, 
as  cfmslderatton  for  the  whisky  tbey  recelT- 
ed.  The  facta  of  this  case  come  strictly 
within  the  rule  laid  down  by  this  court  In 
Dunn  T.  State.  86  S.  W.  826,  12  Tex.  Ot  Bep. 
808;  Treadway  t.  State,  62  8.  W.  674,  2  Tex. 
Ct  Bep.  416. 

Appellant  also  complains  of  tbe  orerrullog 
of  bis  motion  for  continuance.  In  the  ab- 
sence of  a  statenmit  to  tbe  contrary,  we  will 
presmne  It  is  tbe  seomd  application.  There 
Is  no  diligence  shown.  Furthermore,  the  tes- 
timony was  comulatiye,  as  will  be  seen  from 
M.  casual  Inspection  of  the  statement 

There  is  no  error  In  tbe  record,  and  tbe 
Judgment  Is  afllrmed. 


HAI-L  T.  STATB. 
(Coart  of  Criminal  Appeals  of  Texas.   June  7, 
1805.) 

1.  Statei£BNt  of  Pacts— Time  of  Fiuno. 

Where  the  court  adjourned  on  April  80th, 
and  the  statemoit  of  fact*  was  not  filed  nnti! 
Anxust  SOth,  It  cannot  be  considered.  In  the 
absence  of  any  reason  assigned  for  the  delay. 

2.  Same— CoNTmuAMCB— Revibw. 

The  refusal  of  a  cootinuanoe  will  not  be 
reviewed  in  the  absence  of  a  Btatenient  of  facts. 
8.  Bill  of  BxcKPTioita— Suitioienot. 

A  bill  of  exceptions  reciting  that,  when  a 
certain  witnesa  wai  on  the  stand,  defendant, 
anticipating  that  he  would  testify  that  defend- 
ant waa  whippiog  hia  wife  when  deceased  inter- 
fned,  asked  that  tbe  jury  be  retired  before  hear- 
ing tae  testimony,  and  stated  that  oertain  wit- 
nessea  would  testify  to  defendant  whipping  bLa 
wife,  "to  which,  before  the  Jury  heard  the  same, 
defendant  objected  because  the  same  was  ir> 
relevant  and  inunaterial,"  is  too  indeSntte  to  be 
considered ;  It  being  difficult  to  determine 
whether  defendant  objected  to  the  refusal  to  re- 
tire the  Jury,  or  to  the  admission  ot  the  evi- 
dence, t 

4.  EVIOENCB— DECLABATIONS  OF  DSFENDAHT. 

In  s  prosecution  for  murder,  permitting  a 
witness  to  'testify  to  a  statement  of  defendant 
that:  "I  have  just  called  a  woman  a  liar. 
*  *  *  I  used  to  hunt  ducks  down  here  on  the 
bayou,  and  I  could  get  them  on  the  wing,  and 
I  think  I  can  get  those  standing" — was  not  er- 
ror, where  it  appeared  from  the  court's  explana- 
tion of  the  bill  of  exceptions  that  the  proof 
showed  that  defendant  had  Just  called  a  certain 
woman  a  liar,  and  in  a  difficulty  just  previous, 
when  deceased  interposed,  defendant  left  the 
house,  uttering  a  threat  against  deceased's  life. 

Appeal  from  District  Court,  Hardin  Gonn- 
tyi  U  B.  Hlghtowor,  Judga 


Axdhla  B.  Hall  was  convicted  of  murder  In 
tbe  second  degree,  and  be  ^peals.  Affirmed. 

Howard  Martin,  Asst  Atty.  Qen.,  for  the 
State. 

DAVIDSON,  P.  J.  Appellant  was  oODvlet- 
ed  of  murder  In  the  second  degrea 

The  court  adjourned  on  April  80b  190L 
What  purputs  to  be  a  statement  of  the  facts 
'was  filed  im  Angnst  80^  1804.  No  reeatm  iM 
assigned  tat  tbe  delay.  The  r^nsal  of  the 
continnattce  will  not  be  rerlewed  in  fbe  ab- 
sence of  the  statemmt  of  tects.  We  have 
no  criterion  by  which  to  know  or  ascwtaln 
the  relevancy  or  materiality  of  tbe  absent 
testimony. 

The  second  bin  of  exceptions  redtea  as 
follows:  "When  the  state's  witness  Amelia 
Claric  was  m  the  stand,  dtfendant,  antici- 
pating that  witness  would  testify  that  de- 
fendant ms  whipping  hla  wife  when  deceas- 
ed rushed  in  and  Interfered,  asked  that  the 
Jury  be  retired  before  tb^  heard  tbe  tesU- 
mony,  and  stated  to  the  court  that  the 
state's  witness,  Amtila.  Clark,  John  Moy» 
and  Mrs.  Minerva  Moy  would  testify  to  de- 
fendant whipping  his  wife  and  his  cruel 
treatment  of  her  (which  testimony  is  fully 
set  out  in  the  statement  of  facts).  To 
which,  before  the  Jury  beard  the  aam^  de- 
fendant ot^ected,  because  the  same  waa 
Irrelevant  and  Inunaterial,  and  oilculated  to 
prejudice  tbe  minds  of  the  jury  against  de- 
fendant," etc.  This  bill  is  too  indefinite  to 
be  conddered.  The  statement  of  facts  is 
not  beffure  us.  It  Is  somewhat  difficult  to 
ascertain  whether  he  objected  to  the  court 
refusing  to  retire  tbe  jury,  or  the  admission 
of  certain  evidence  to  be  found  in  the  state- 
ment of  facts  tn  regard  to  the  defendants 
cruel  treatment  of  bis  wife.  What  the  facts 
were,  or  what  connection  ^ey  may  have 
had  with  the  case,  if  that  is  the  pobit  in  the 
bill.  Is  not  shown.  They  may  have  been  rele- 
vant Tbey  may  have  been  a  part  of  the  ras 
gestae.  They  may  have  been  the  very  cause 
that  led  to  the  kllUng.  In  any  event,  the  bUi 
does  not  irikow  any  reascm  why  the  actiim  of 
tbe  court  complained  of  is  erroneous. 

Another  OEceptlon  was  taken  to  the  intro- 
duction of  some  statements  of  appellant,  te» 
tided  by  the  witness  Sharply,  as  follows: 
"I  called  a  woman  a  Uar.  BeUly  Small  and 
I  used  to  bunt  ducks  down  bere  on  the 
bayou,  and  I  could  get  them  <m  the  wing, 
and  X  think  I  can  get  those  standing.**  Ot>- 
Jectlon  was  urged  to  this,  because  Irrelevant, 
Immaterial,  and  too  remote  to  connect  de- 
ceased with  tbe  remark.  This  explanation 
la  appended  by  tbe  court  to  the  biU:  "That 
witness  testlflsd  that  defendant  said:  *I 
have  just  called  a  woman  a  liar.  BdUy 
Small  and  I  used  to  hunt  dni^s  down  here 
on  the  bayou,  and  I  could  get  them  on  the 
winft  and  I  tblnk  I  can  get  'em  standing.* 
And  the  proof  before  this  showed  that  de- 
fendant had  just  called  Bllas  Moy  a  llsr, 
and  in  the  difficulty  Just  before  tfaii^  la  the 
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Hoy  boose,  when  Holland  (decetsed)  Inter- 
posed, defendftnt  left  the  honae,  uttering  a 
ttueat  agBlnst  deeeeaed's  life.**  We  do  not 
beUere,  ai  sbown  tm  the  face  of  the  bill, 
wltb  tiie  aplanattoDf  any  error  la  made  te 
appear.  We  judge  from  tUa  Mil  fiiat  the 
difficulty  happened  "Jturt  before"  tte  utter- 
lag  ot  tbe  languid  about  wbldi  the  ezcep- 
tlm  waa  reeorved,  in  tbe  Moy  house,  vbere 
deceased  tuterfraed  In  a  -wtady  altercation  oc- 
eorrlng  between  anwllant  and  Mlaa  Kay,  and 
tiiat,  on  account  of  this  intBrference  by  de> 
ceased,  defendant  left  the  bouse,  uttering 
threats  against  the  life  of  deceased.  Under . 
tbe  fttets,  deceased  may  have  been  sufficient- 
ly designated  or  p<rfnted  out  as  to  give  point 
to  the  language  used  by  witness  Sfaaipley. 
Tbe  bfll  Is  not  sufficiently  apedflc  to  show 
that  error  waa  committed.  The  presunqttlou 
la  that  the  rulings  of  the  trial  court  are 
cofvect,  and  this  presumptlai  must  be  orer^ 
come  before  a  reversal  would  be  authorised. 
The  Judgment  la  affirmed. 


Ex  parte  SMITH. 

(Court  (tf  Orimlnal  Appeals  ot  Texas.   June  7, 

1906.) 

Loou  OraoiT  BLncTXON— nux  Of  HcnAiRO 

— PUBUCATIOn    OF    BE8DI.T    OF  PBETIOUS 

BuEcrioif. 

Under  Sarin*  Ann.  GIt.  8t  1897,  art  8393, 
relative  to  local  optloiu  and  proTldlng  that  no 
clectkm  riiall  be  had  within  leas  than  two  years 
after  an  election  has  been  held  In  the  same  ter* 
ritory,  an  election  held  more  than  two  rears 
after  the  last  preceding  election  ia  not  render- 
ed Invalid  by  the  fact  that  the  resnlt  of  the  pre- 
eedins  election  was  published  within  two  years. 

Application  by  Joseph  Smith  for  a  writ  of 
habeas  corpus  to  secure  applicaDf  s  discharge 
from  custody.  Applicant  remanded. 

Mason  Cleveland,  Co.  Atty.,  and.  Howard 
Martin,  Aaat  Attjr.  Oen.,  for  re«pondent. 

BROOKS,  J.  nila  la  an  original  appllca- 
tion  for  the  writ  of  habeas  cf^pns.  The 
facta  upon  which  the  same  la  predicated  are 
as  followa:  Tbe  record  shows  that  local  op- 
tion was  adopted  In  Jfolinaon  county  mi  Sep- 
tembOT  13,  1901,  and  tbe  order  declaring  tho 
remit  and  pnAlMtta^  the  sale  of  Intoxicat- 
ing Uquora  waa  pubUabed,  raqtectlvely,  on 
October  4,  U,  and  18,  19(0,  and  on  March 
11  and  18.  1904,  In  tbe  Clebume  Cbronlde 
TUa  court  held  In  the  Stephana  {87  S.  W. 
157)  and  Tamp  Orifflu  (87  &  W.  165)  Oaaea. 
decided  at  the  present  term,  that  this  elec- 
tion did  not  go  Into  effect^  because  the  ordw 
of  the  oommlssloners'  court  declaring  the 
reanlt  and  prohibiting  the  sale  of  Intoxl- 
canta  In  Jobnaon  conn^,  was  not  published 
four  aoccesslve  weeks,  aa  leaulred  by  the 
Btatote.  A  aecond  electUm  fw  local  option 
was  held  In  Johnson  county  on  A^ll  7,  1901, 
reaultlng  In  favor  of  prohibition,  and  appears 
to  be  r^pilar  in  vrery  way,  and  properly  put 
lnti»  Qwration.  However,  Uie  Inalatence  la 


made  that  the  aecond  decllm  la  Invalid  on 
account  of  having  been  hrtd  within  two 
yeara  from  the  date  the  result  of  first  elec- 
tion waa  dedared.  Article  SSW,  Sayles' 
Ann.  Glv.  St  1887,  pnvldea:  "No  elecUon 
under  the  preceding  artldea  shall  be  held 
within  the  same  prescribed  limits  In  lesa 
than  two  years  after  an  election  under  this 
title  has  been  held  therein;  but  at  the  ez- 
ptaratlon  of  that  time  the  commissioners' 
court  of  each  com^  In  iSu  wtxte,  whenever 
they  decree  It  expedient  may  order  another 
Section  to  be  held  by  the  qualified  voters  of 
said  county,  or  of  any  Justice's  precinct,  or 
such  snbdlvlBlon,"  etc  We  hold  that  the 
second  election  la  valid,  because  the  aame 
was  held  after  the  expiration  of  two  years 
from  tile  first  election.  It  mafces  no  dlfF6r- 
ence  when  tiie  result  of  the  election  Is  pub- 
lished and  put  Into  operation.  Tbe  subse- 
quent election  can  be  held  within  two'  years 
ftrom  the  date  the  previous  election  Is  held. 
It  follows  that  the  second  election  is  valid. 
Applicant  was  convicted  under  a  complaint 
and  Information  based  and  predicated  upon 
the  second  election,  held  In  1901.  The  Judg- 
ment Is  In  proper  form. 

Relator  is  accordingly  remanded  to  the  cus- 
tody ot  fbB  officer. 


BBTBS  V.  STATE). 

(Court  of  Criminal  Appeals  of  Texas.  June  7, 

1906.) 

1.  WrrRXBSBS— iHPXXCEiailT. 

Tlie  state  cannot  Impeach  its  own  witnaH 
unless  the  witness  has  testified  to  aomethli^t 
Injurious  to  the  state. 

[Eld.  Note.— For  cases  ta  point,  see  vol  5(k 
Cent  Dig.  Witneases.  H  1()9<  1090.] 

2.  Afpxal^Bill  or  Exceptions— Surncnn- 

OT. 

A  bill  of  exceptions  showiuf  that  the  court 
permitted  tbe  state  to  impeach  its  own  wit- 
ness, without  showing  that  the  witness  testi- 
fied to  something  injurious  to  the  state,  raises 
no  question  for  review. 

8.  Aa8AUI.T  WITH  IhTKIIT  TO  MUBDBa— SPK- 

oiFio  Intent. 

Without  a  Bpeciflc  intent  to  kill,  thert  can 
be  no  assault  with  intent  to  mnrder. 

[Ed.  Note. — For  cases  In  point  see  ytA.  26. 
Cent  Dig.  Homicide,  1 112.] 

4.  Same— E VIDE NCB—SUFFICIENCT. 

Where  it  was  Ediown  that  prosectitor  ran, 
and  that  accused  fired  his  Distol.  but  without 
ahowlnff  eren  clreumatantlally  that  he  shot  at 
prosecutor,  there  was  nothing  to  sliow  that  ac- 
cused oommltted  an  assault  with  intent  to  mnr^ 
der. 

6.  Sau  —  InsxHuorioHB  —  BomM  Amajjio!— 

AOOEAVATED  ASSAULT. 

Where,  on  a  trial  for  assault  with  Intent 
to  murder.  It  was  not  shown  that  accused  shot 
at  prosecutor,  but  only  that  prosecutor  ran,  and 
that  accoaed  fired  hia  pistol,  a  charge  on  sim- 
ple, but  not  on  aggravated,  asaanlt  ahould  be 
given. 

[Ed.  Note. — ^For  eases  in  point  see  voL  26, 
Cent  Dig.  Homlctde,  I  668.] 

Appeal  from  District  Court  Aransas 
County;  E,  A.  Btovena,  Judge. 
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Pancho  Reyes  was  convicted  of  assault 
Tlth  Intent  to  mnrdw*  and  be  appeals.  Be- 
▼ened. 

W.  H.  Baldwin,  for  appellant  Howard 
Martin,  Asst  Atty.  Gen.,  for  the  Stat& 

BROOKS,  J.  Oonvlctlon  of  assault  to 
murder,  wltli  two  years  In  the  penitentiary 
fixed  as  the  penalty.  Bills  of  exceptions 
Nos.  1  and  2  show  that  the  court  permitted 
the  district  attorney  to  Impeach  the  state 
witness.  This  cannot  be  done  unless  the 
witness  has  testified  to  something  Injurloiis 
to  the  state.  The  bills  do  not  ■  show  that 
the  witness  bad  so  testified — In  fact,  do  not 
show  what  be  testified.  The  bills  are  de- 
fectlTe  in  this  regard.  Be  this  as  It  may, 
this  character  of  testimony  is  Inadmissible; 
and  we  say  this  in  view  of  the  fact  that  the 
case  must  be  reversed,  and  the  question 
may  arise  npon  another  trial. 

Appellant  insists  that  the  evidence  is  not 
sofflcient  to  support  the  verdict  of  the  Jury. 
We  think  this  contention  Is  well  made. 
There  Is  nothing  to  show  that  appellant 
erer  shot  at  tbe  prosecutor;  and  without 
specific  Intent  to  kill  there  can  be  no  assault 
with  Intent  to  murder.  The  mere  fact  that 
prosecutor  ran,  and  appellant  shot  his  pistol, 
would  not  show,  even  circumstantially,  that 
he  shot  at  prosecutor.  Therefore,  we  be- 
lieve the  evidence  is  not  sufficient  Appel- 
lant also  insists  that  the  court  should  hove 
submitted  the  issue  of  aggravated  assault 
to  tbe  }ury.  There  is  no  evidence  showing 
that  prosecutor  was  shot  at  On  another 
trial,  should  the  evidence  show  that  prose- 
cutor was  shot  at,  tbe  court  should  charge 
on  a^avated  assault  If  the  evidence  Is 
the  same  as  here  presented,  there  should  be 
a  charge  on  simple  assault  on  account  of 
tlie  shot  being  fired  to  frighten. 

Tbe  Judgment  is  revCTsed,  and  the  cause 
mnanded* 


OOMEB  V.  FLOOBB. 

(Coart  of  Civil  Appeals  of  Texas.    May  24, 
1905.) 

1  ASSIQNICENTS— OROBB»— AOCEPTANCK. 

An  order  to  defendant  to  pay  plaintiff  the 
amount  doe  the  drawer  to  the  date  of  the  order, 
and  that  tbe  order  sboold  be  defendant's  re- 
ceipt for  the  same,  constituted  an  assigmnent 
of  tbe  drawer's  account  to  plaintiff;  and  an 
acceptance  thereof  by  defendant  was  an  agree- 
ment to  pay  what  was  due  after  deducting 
credits  arising  in  the  same  traDBacdoiL  or  In- 
dependent items  matually  agreed  on  iMtween 
defendant  and  the  drawer. 

2.  JusTioB  Court  Appbai^Pleadiho. 

Under  Sayles'  Ann.  Civ.  St.  1897,  art  858. 
providing  that  DO  set-off  or  counterclaim  shall 
be  set  up  by  a  defendant  which  was  not  pleaded 
in  the  court  below, '  where  a  set-oS  was  not 
pleaded  in  an  action  on  an  accepted  order  be- 
fore a  justice  of  the  peace  until  after  judement 
by  detenlt  had  been  entered,  defendant  woh  not 
entitled  to  plead  rach  set-off  on  ai^eal  to  the 
county  court. 


Appeal  from  Johnson  Gonnty  Oonrt;  J.  D. 
Qoldsmlth,  Judge. 

Action  by  John  W.  Floore  again^  W.  H. 
Oomer.  From  a  Jndgmnat  In  favor  of  pbUn- 
tiff,  defendant  ^ipeala.  Affirmed. 

O.  T.  Plummer,  tax  appellant  Bamsey  ft 

Odell,  for  appellee. 

JAMES,  a  J.  The  action  was  begun  In 
Justice's  court  by  Floore  against  Comer  on 
the  following  papers,  filed  on  March  19,  1903: 

"Cleburne,  Texas.  January  27,  1903.  W. 
H.  Comer,  Esq.;  Please  pay  to  John  W. 
Floore  the  amount  yon  are  due  me  for  work 
and  material  to  this  date  and  tbls  shall  be 
your  receipt  for  tame.  Bespectfnlly,  H.  I. 
Malsbury. 

"I  acc^t  ttie  above  and  will  pay  on  the 
above  order  any  amonnt  I  find  I  am  dne 
Malsbury.    W.  H.  Oomer.  1—31—1903." 

"John  W.  Floore,  Esq.:  Upon  settlement 
recently  with  W.  H.  Comer,  I  find  he  owes 
me  for  painting,  canvassing  and  papering 
bouses,  in  Cleburne  and  Bio  Vista  the  sum  of 
One  Hundred  and  Ninety  and  'Via*  Dollars 
and  I  owe  him  to  be  deducted  from  tbe  above 
the  sum  of  Thirty-nine  and  «o/ios  Dollars, 
leaving  balance  due  me  by  W.  H.  Comer  at 
this  time  and  subject  to  tbe  order  that  I  gave 
you,  and  which  Comer  has  accepted  the  sum 
of  One  Hundred  and  Fifty  and  ^^/too  Dollars 
which  amount  is  to  pay  you.  H.  I.  Malsbury. 

"Subscribed  and  sworn  to  before  me  this 
9th  day  of  March,  1903.  W.  B.  Walker.  N. 
P.  Johnson  Co.,  Texas." 

On  March  Slat  defendant  filed  an  answer 
and  a  motifm  for  new  trial,  and  tm  April  6tb 
an  amended  motion  fOr  new  trial,  which  was 
ovMTuled  (m  April  7tb.  On  appeal  to  the 
county  court,  plaintiff  filed  an  itemized,  vol- 
fled  account  in  favor  of  Malsbury  against 
W.  H.  Oomw;  and  ietendant  Oomer  contest 
ed  itous  tn  the  account  and  also  filed  an 
amended  account  sliowing  Malsbory  was  ow- 
ing blm  I181.M  at  tbe  time  plaintiff  claims 
Malsbury  did  tbe  work  for  defendant  and  fnr^ 
nlsbed  tba  material  to  defendant  mentioned 
In  plaintUTs  amended  aecouut  In  additltn 
to  an  lt«n  placed  to  bis  czedlt  In  pbdntUTs 
amended  account 

Jn.  bis  cha^  to  Ibe  Jnry.  fbe  Judge  allow- 
ed the  Jury  to  consider  in  Comer's  tsTor  all 
items  of  tbe  verified  account  wbldi  be  (Go- 
mes^ bad  contested,  bat  be  instructed  Che 
Jnry  not  to  consider  any  evidence  wbl^  tend- 
ed to  show  ttmt  Malsbury  wu  Indebted  to 
Comer.  They  returned  a  verdict  for  plaintiff 
.  tot  the  full  amount  By  tbe  chai^  and  also 
by  a  bill  of  exceptions,  it  is  made  dear  tbat 
tbe  court  ruled  that  defendant,  not  having 
pleaded  the  set-off  In  tbe  Justice's  court  oonid 
not  do  so  in  tlie  county  court  Tbe  wder  giv- 
en by  Malsbury  was  in  ^ect  an  assignment 
of  tbB  particular  account  to  Floore.  ^nie  ac- 
ceptance of  It  by  Comer  was  an  agreement  to 
pay  what  was  dne  on  that  account  which 
meant  that  account  less  credits  pn^erly  ap- 
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pUcable  to  It,  auch  as  payments  or  credits 
arising  in  the  same  trandactioa,  or  eTeo  In- 
d^endent  Items,  If  It  bad  l>een  mutually 
agreed  between  Comer  and  Malsbory  that 
aach  Items  sbonld  be  credited.  The  record 
sbows  conclQSiTely,  as  to  tbe  set-off  pleaded 
In  tbe  county  conrt,  that  there  never  had 
been  any  such  agreement  The  set-off  was 
not  pleaded  In  the  Justice's  coiui;  until  after 
tbe  Judgment  bad  been  allowed  to  be  taken  by 
default,  and  consequently  was  not  before 
the  court  when  the  Judgment  was  rendered. 
There  was  no  error  In  refusing  to  give  effect 
to  it  in  the  county  court  Sayles'  Aim.  CUt. 
St  1887,  art  358. 
The  Jodgmeat  la  affirmed. 


BROWN  T.  ORANGE  GOUNTT  et  aL* 

(Gourt  of  Civil  Appeals  of  Texas.    May  20, 
1905.) 

1.  Powca»— Scope  of  Autuobitt. 

A  power  of  attorney  authoriiing  the  at- 
torneys to  sell  by  quitclaim  deeds,  for  such 
price,  Qpon  such  terms  of  credit,  and  to  sncb 
peraonit  as  tb^  Jolntiy  shall  think  fit,  the  whole 
or  any  part  of  certain  premises,  did  not  aa- 
tfaorise  them  to  convey  a  part  of  the  land  In 
consideration  of  money  expended  by  the  grantee 
is  defense  of  a  certain  suit  to  recover  a  part 
of  such  land. 

2.  ARCmiT  DEIOT— VAIIDITT— EVIDBNOB. 

Where  an  ancient  deed  executed  by  tbe 
owner's  agents  and  attorneys  conveyed  tbe  land 
for  a  consideration  of  money  expended  by  the 
grantee  In  defending  a  certam  suit,  and  there- 
after the  former  owners  since  1877  had  no  po»- 
sessIoD,  paid  do  taxes,  and  claimed  no  interest 
in  the  land  until  1904,  when  one  of  them  con- 
veyed his  interest  in  the  land  to  one  of  tbe  de- 
fendants by  a  gnltclaim  deed,  end  in  an  action 
to  recover  the  land  such  defendant  to<^  no 
steps  to  procure  such  owner's  evidmce,  which 
wss  available,  the  mere  fact  that  the  owners* 
ageata  and  attorneys  were  not  authorised  by  a 
power  ot  attorney  duly  recorded  prior  to  the 
execution  of  their  deed  to  sell  the  land  for  tbe 
ooDsideration  specified  tiierein,  did  not  establish 
that  the  deed  was  executed  and  delivered  under 
audi  power,  or  that  it  was  invalid. 

Appeal  from  District  Court,  Orange  Coun- 
ty; W.  P.  Nicks,  Judge. ' 

Action  by  E.  W.  Brown  against  Orange 
county  and  others.  From  a  Judgment  in  fa- 
vor  of  defendant  oonn^,  plalntifl  appeala 
Reversed. 

Holland  &  Hfriland,  tar  appellant  Hart 
k  Bbolars,  tor  appelle& 

PLBA8ANTB,  J.  Thla  Is  an  action  of  tres- 
pan  to  tXT  title,  brought  by  aj^Uant  against 
Orange  coonty,  A.  M.  Stark,  and  W.  R.  Bolln. 
Tbe  property  In  oontrover«y  oonBlstB  of  city 
lots  In  the  clt7  of  Orange,  which  are  fully 
described  In  the  petltloa  The  ^pellee  an- 
swered plea  of  not  guilty  and  plea  of  lim- 
itation ot  10  years,  and  by  cross-actltHi  as- 
serted title  to  the  prc^rty  and  prayed  for 
Jodgment  therefor  against  plaintiff  and  its 
CDdefendants.  The  defendants  Stark  and  Bo- 
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lln  accepted  service  on  plalntitTs  petition 
and  the  cross-action  of  appellee,  but  filed  no 
answer.  Tbe  trial  in  the  coturt  below  was 
without  a  Jury,  and  resulted  In  a  Judgment 
in  favor  of  Orange  county  against  all  the 
other  parties  to  the  sujt  for  tbe  land  in  con- 
troversy. From  this  Judgment  plaintiff 
alone  has  appealed. 

W.  H.  Cordrey,  Annie  S.  Cordrey,  and 
DmslUa  Cordrey  are  the  common  source  of 
the  title  under  which  both  parties  claim. 
On  March  22.  1892.  B.  B.  Russell  and  D. 
Call,  claiming  to  act  as  "tbe  legally  constl- 
tnted  agents"  of  the  Cordreys,  conveyed  to 
Win.  Smith,  along  with  other  lands,  tbe  land 
In  controversy.  Plaintiff  is  the  holder  of 
whatever  title  Smith  acquired  by  tbia  con- 
veyance.  This  deed,  which  was  duly  record- 
ed in  Orange  county  Itfay  10.  1872,  Is  an  an- 
cient instrument  and  was  admitted  In  evi- 
dence as  such.  The  recited  consideration  for 
tbe  conveyance  Is  as  follows:  "One  thousand 
dollars  expended  by  Wm.  Smith  In  defense 
of  a  certain  suit  brought  in  the  District 
Gourt  of  the  United  States  by  A.  T.  Brum- 
ley  va  Aaron  Ashworth  and  others,  for  the 
league  of  land  on  which  the  town  of  Orange 
Is  situated."  It  conveys  all  of  the  right 
title,  and  interest  of  the  Cordreys  in  the 
property,  and  warrants  the  title  only  as 
against  persons  claiming  through  or  under 
tbem.  The  property  has  never  been  In  tbe 
possession  of  any  one,  and  no  taxes  have  been 
paid  thereon  since  1877  by  either  of  the  par- 
ties to  this  suit  or  those  under  whom  they 
claim,  and  it  is  not  shown  what  taxes,  if 
any,  or  by  whom  same  were  paid  prior  to 
1877.  On  November  18,  1870,  the  Cordreys 
executed  a  power  of  attorney  to  Russell  and 
Call,  authorizing  them  to  sell  all  or  any  part 
of  tbe  lands  therein  described  aud  situated 
in  Orange  county.  Tt»e  lands  conveyed  to 
Smith  by  the  deed  alxwe  mentioned  Is  a  por- 
tion of  the  lands  described  in  this  power  of 
attorney.  The  powers  conferred  by  this  in- 
strument are  ea  fbllows:  "To  bargain,  sell, 
and  convey  In  fee  simple  by  quitclaim  deeds, 
for  such  price,  upon  such  terms  of  credit, 
and  to  such  person  or  persons  as  they  Joint- 
ly stiall  think  fit  the  whole  or  any  part  of 
the  following  premises,"  etc.  "Hereby  ratify- 
ing all  bargains,  receipt  for  purchase  money, 
agreements,  and  deeds  of  quitclaims  aja  shall 
be  mad^  executed,  or  acknowledged  in  the 
premises  by  our  said  attorneys,  the  same  as 
if  we  were  personally  present  and  did  tbe 
same,"  etc.  This  power  of  attorney  was  re- 
corded in  Orange  county  Decnnber  28.  1870. 
Tbe  Cordreys  lived  in  Ohio,  and  Russell  and 
Call  exercised  occlusive  control  and  manage- 
ment of  their  lands  in  Orange  county  until 
it  was  all  sold.  The  remainder  of  this  land 
was  sold  by  said  attorneys  In  1877,  and  they 
delivered  to  the  purchaser  the  original  power 
of  attorney  above  mentioned.  W.  H.  Cor- 
drey conv^ed  bis  interest  In  the  land  in  con- 
troversy to  apiwliee  by  quitclaim  deed  dated 
June  9,  1001.   He  was  living  at  the  time  ot 
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the  trial  In  the  court  below,  and  la  the  ac^e 
heir  of  Druailla  and  Annie  8.  Cordrey,  both 
of  whom  are  dead.  His  teatlmony  was  Dot 
attempted  to  be  procured  by  either  party. 
Smith  died  In  1874.  and  Rnasell  In  1880.  The 
estate  of  Smith  was  administered  In  Orange 
comity,  and  the  Inventory  of  the  estate  did 
not  Include  the  land  In  cmtrorersy.  Call  la 
also  dead,  bat  the  date  of  his  death  la  not 
shown.  All  of  these  men  lived  In  Orange, 
after  the  conveyance  to  Smith,  until  their 
death.  They  were  all  men  of  affairs,  and 
promln^t  in  their  county.  Tbwe  Is  no  evi- 
dence that  Smith,  or  those  claiming  under 
him,  ever  asserted  any  claim  to  the  land  In 
controversy,  or  the  Cordreys,  or  any  one  for 
them,  ever  asserted  any  cla^  after  Itt  oon- 
v^ance  to  Smith. 

We  do  not  think  these  facts  anthorlze  the 
trial  court  to  render  judgment  for  the  appel- 
lee. The  deed  from  Russell  and  Call  being 
over  30  years  old,  and  coming  brom  the  prop- 
er custody,  free  from  snspldon,  the  power  to 
execute  It  tber^  recited  will  be  presumed 
to  have  existed.  Watrons*  Heirs  v.  McGrew, 
16  Tex.  BIS;  Yeramendl  v.  Hutehlns,  48  Tex. 
S52;  Dall^  v.  Starr,  26  Tex.  566;  OaruK'  v. 
Lasker,  71  Tex.  434,  9  8.  W.  882.  This  la  a 
presumption  of  ftict,  not  a  conclusion  of  law, 
and  can  be  rebutted  by  proof  that  such  an- 
tliorlty  did  not  »lat  Stooksbnry  v.  Swan, 
8S  Tex.  &G3.  22  S.  W.  063.  Appellee  attempt- 
ed to  show  by  drcumstantlal  evidence  that 
Russell  and  Call  did  not  have  the  power  to 
convey  the  land  in  controven?  for  the  con- 
sideration expressed  In  the  deed,  but  we  do 
not  think  the  evidence  adduced  la  sufllclent 
to  rebut  the  presumption  of  the  existence  of 
Buch  power  which  arises  from  the  recitals 
In  the  ancient  deed.  The  power  of  attorney 
offered  In  evidence  did  not  authorize  the  at- 
torneys to  conv^  the  land  for  the  consldora- 
tlon  expressed  In  their  deed,  but  there  la  no 
evidence  to  sustain  the  finding  that  the 
deed  was  executed  under  this  power.  Evi- 
dence of  the  existence  of  a  power  of  attorney 
from  the  owners  of  the  land  to  the  person 
executing  the  deed,  which  did  not  authorize 
its  execution,  Is  not  in  Itself  sufficient  to 
sustain  a  finding  that  the  deed  was  executed 
without  authority.  The  deed  does  not  refer 
to  thla  power  of  attorney,  and  there  is  noth- 
ing In  the  evidence  to  sustain  the  conclualon 
that  It  was  executed  thereunder.  Under  no 
construction  of  the  language  used  in  the  pow- 
er of  attorney  would  the  donees  be  authorized 
to  convey  the  laud  for  the  consideration  ex- 
pressed in  their  deed,  and  we  cannot  pre> 
sume,  in  the  absence  of  any  evidence,  that 
they  acted  under  an  instrument  which  did  not 
authorize  the  conveyance.  Bean  v.  Bennett. 
80  S.  W.  662,  0  Tex.  Ct  Rep.  879.  If  the 
power  to  execute  the  deed  did  not  exist,  that 
fact  must  be  known  to  W.  H.  Cordr^,  who 
was  shown  to  be  living  at  the  time  of  the 
trial,  and  whose  whereabouts  were  known  to 
appellee.  The  fact  that  no  effort  was  made 
to  obtain  his  teatimony,  taken  in  connection 


with  tba  facts  that  he  nevee  asserted  any 
claim  to  the  land  after  its  conveyance  by 
Buasell  and  Call,  and  that  his  deed  to  ap- 
pellee Is  (mly  a  quitclaim,  are  drcumstancea 
tending  to  sustain  the  presumption  that  the 
execution  of  deed  was  authorized.  The  rec- 
ord Is  silent  as  to  whethw  Smith  or  bis  suc- 
cessors In  title  ever  exercised  acta  of  owner- 
ship over  the  other  land  conveyed  to  him  by 
the  deed  in  question.  It  la  a^arent  from  the 
record  that  the  facts  have  not  been  fully  de- 
v^oped,  and  for  that  reason  we  will  not  ren- 
der judement,  but  will  remand  the  case  for 
another  trial.  It  Is  accordingly  ordered  that 
the  judgm«it  of  the  court  below  be  rerened, 
and  the  cause  remanded. 
Bercned  and  remanded. 


HENRT  V.  STUART  et  at 
(Court  of  Civil  Appeals  of  Texas.  Jane  8, 

1905.) 

1.  NBaUOMCB— JOIKT    TOBT  FKASOBS— EVI- 
DBNd— RELB7AnOT. 

An  owner  of  realty  contracted  for  the 
constmctfoD  of  a  building  thereon,  arran^nc 
with  a  buDding  and  loan  association  to  famish 
the  money.  When  the  contractor  was  entitled 
to  pay  tar  the  wco-k  dMia  he  wait  to  tiie  arehi- 
tecL  who  furnished  him  an  esthnata  addressed 
to  tJM  owners  of  the  land,  and  which  was  taken 
by  the  contractor  to  the  building  and  loan  as- 
sociation, which  gave  Its  check  payable  to  the 
owners  ta  the  land,  who  Indorsea  It  to  the  con- 
tractor. In  excavating  for  the  bclldlDg  the 
contractor  removed  earth  supporting  the  foun- 
dation of  an  adjacent  building  so  that  it  fell. 
BeUt,  that  the  btuldlng  and  loan  association  was 
not  liable. 

2.  Saint. 

Evidence  that  the  building  and  loan  asso- 
ciation had  before  taken  liens  on  homesteads, 
and  that  the  Hen  on  the  building  In  queatitm 
was  the  largest  one  It  had  ever  taken,  h^  no 
tendency  to  show  that  the  building  and  loan  as- 
sociation waa  in  &ct  the  real  contractor,  and 
lience  was  IrrelevanL 

Appeal  from  District  Ooort^  Bowie  Ooim- 
ty;  P.  A.  Turner,  Judge; 

Action  by  T.  M.  Hwry  against  J.  W.  Stu- 
art and  otberi.  From  a  judgment  fat  plalo- 
tlff  as  affalnst  the  defendant  named,  hat  In 
favor  of  the  Oate  CHty  BnUdlng  &  t<oan  As- 
sociation, defendant,  plaintiff  appeala  Af- 
firmed. 

S.  J.  Henry,  for  appellant  W.  H.  Arnold 
and  Glass,  Estes  &  King,  for  appellees. 

BOOKHOUT,  J.  On  the  14th  day  of  An- 
gUBt,  1902.  appellant,  F.  M.  Henry,  filed  this 
suit  in  the  district  court  of  Bowie  county, 
Tex.,  against  Blanche  D.  Stuart.  J.  W.  Stu- 
art, and  appellee  Gate  City  Building  &  Loan 
Association,  to  recover  damages  on  account 
of  the  collapse  and  destruction  of  his  said 
building,  situated  on  said  lot  numbered  2, 
and  in  undertaking  to  fix  liability  against  ap- 
pellee Gate  City  Building  &  Loan  Association 
alleged  that  said  Stuart  entered  into  an 
agreement  with  it  to  build  a  brick  house  on 
said  lot  numbered  1,  and  that  in  purauaDce 
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of  said  agreemmt  they  hegfxk  by  excavatliig 
and  removiuK  the  dirt  from  said  lot  for  the 
pnrpoae  of  making  a  basement  atory  to  the 
bnlldlDs  to  be  erected,  and  tbat  aald  Staarti 
and  Gate  City  Bnlldliv  &  Loan  Aasodatloii. 
acting  togetber  in  the  c(Hiun(m  deMgn,  were 
guUty  of  willful  and  groas  negUgmce  and 
want  of  aUU,  care,  and  proper  regard  for  the 
reited  rli^ita  of  plaintiff  In  undertaking  to 
dig  oat  and  remove  all  the  dirt  and  day  coo- 
stltatlng  the  anpport  of  said  east  wall  of 
plaintUTs  sold  lirld^  bone  for  the  ^tlre 
lesDgth  of  aald  hoose^  and  to  a  depth  of  fnmi 
5  to  7  feat  below  the  footing  and  foimdatlf»i 
of  said  wall,  etc.;  that  by  reason  of  aald 
wlUfol  and  groas  negligence  of  said  parties, 
all  acting  togetbw,  said  east  wall  of  plain- 
tiff's bolldlng.  and  hla  entire  honse,  standing 
on  aald  lot  numbered  2,  was  destn^rcd,  and 
reduced  to  a  mass  of  min  without  any  ralne; 
that  the  Gate  City  Building  ft  Loan  Associa- 
tion answered  by  general  dmlal,  and  by  a 
qpodal  denial  ot  any  contract  with  the  8tu- 
arta  to  build  didr  said  honse,  and  of  any 
connection  tHth  the  excavation  compla&ud 
of.  and  by  a  anpplenftntal  answ»  denied 
that  Sid  Butter  ms  empk^ed  or  empowocd 
it  to  cowtmct  the  house  for  the  Stuarts, 
mmtloned  in  plaintiff's  petition,  and  of  any 
control  or  right  to  direct  the  said  Kd  Butter 
In  the  bnlldlng  of  said  honse;  and  it  further 
set  up  tliat  said  Bd  Butter  wu  an  lndep«d- 
ent  contractor  of  the  defendants  Stuart,  and 
that  said  Gate  City  Building  ft  Loan  Asso- 
ciation bad  nothing  wbatever  to  do  with  said 
building  or  wtvk,  or  the  manner  of  doing  ttie 
same,  and  waa  In  no  way  liable  for  the  acts 
of  said  Buttw,  or  ai^  other  person,  in  con- 
nection tboewitb.  Stuart  also  filed  an  an- 
swer, and  on  ttae  SSftb  day  of  S^itember, 
1904,  a  trial  waa  had  befbre  a  jury,  and  at 
the  conclusion  of  the  teatlmony  and  argument 
of  connati  the  court  Instructed  the  Jury  to 
return  a  wdlct  for  the  def^dant  Gate  City 
Building  ft  Loan  Association,  but  submitted 
the  case  as  between  plaintiff,  F.  M.  Henry, 
and  the  Stuarts,  to  the  Jury,  which  resulted 
In  a  verdict  and  Judgment  in  favor  of  said 
Henry  agalnat  the  Stuarts  fbr  the  sum  of 
$1,S00.  Appellant.  F.  H.  Henry,  has  per^ 
tfected  an  appeal  from  the  judgmait  In  favor 
of  appellee  Gate  City  Building  ft  Loan  Aa- 
sodatlon. 

ErrOT  Is  assigned  to  tlie  action  of  the  court 
in  Inatructlng  a  verdict  In  favor  of  the  Gato 
dtr  Building  &  Loan  Association.  It  Is  con- 
tended tbat  the  Gate  City  Building  ft  Loan 
Association  la  Jointly  liable  with  J.  W.  Stuart 
and  Blanche  D.  Stuart  for  the  damages  sus- 
tained by  appellant,  for  the  reason  that  the 
same  were  caused  by  ttae  Joint  trespass  of  the 
said  loan  association  and  said  Stuarts.  If 
the  appellant's  building  waa  caused  to  fall,  by 
reason  of  a  Joint  trespass  of  the  loan  associa- 
tion and  said  Stuarts,  then  this  contention  Is 
sound,  and  should  be  sustained.  The  evi- 
dence shows  tbat  In  March,  1002,  appellant, 
F.  M.  Henry,  was  the  ownor  of  lot  numbered 


3  in  b]o<^  numbered  26  In  flie  dty  of  Tez- 
arkana,  Tex.,  and  Mrs.  Blanche  D.  Stuart 
was  the  owner  of  lot  nnmbered  1  In  said 
blo<^  adjoining  said  lot  nnmbsred  SL  Lot 
numbered  1  was  vacant,  but  on  lot  numbowd 
2  there  was  a  two-story  brick  building,  own- 
ed by  appellant  Prior  to  this  ownerah^  by 
Mrs.  Blanche  D.  Stuart,  lot  numbwed  3  was 
owned  by  A.  L.  Ohio,  and  when  the  building 
waa  erected  on  lot  numbered  2,  by  'appellant, 
F.  M.  Henry,  by  an  agreement  made  between 
Ohio  and  Henry  titey  became  joint  owners 
of  thB  wall  in  said  building  wected  cm  the 
line  between  said  lots  nnmbered  1  and  nnm* 
bered  2.  Mrs.  Blanche  D.  Stoart,  desiring  to 
erect  a  building  on  said  lot  numbered  1,  on 
February  IBOS^  Joined  by  bw  fauaband,  J. 
W.  Stuart,  made  a  contract  wltii  appellee 
Gate  Oity  Building  ft  Loan  Association  to 
borrow  97,600,  to  be  used,  with  other  mon- 
cgr,  in  paying  for  tbe  erection  and  completion 
of  said  building,  and  executed  their  prwula- 
sory  note  for  said  sum,  and  also  a  deed  of 
tmst  on  raid  lot  to  secure  the  payment  of 
said  note.  After  tbe  execution  of  said  note 
and  deed  of  trust,  Mra.  BlantAe  p.  Stuart, 
Joined  \ty  her  huaband,  X  W.  Stuart,  made 
a  contract  with  Bd  Rutter,  toe  the  erection 
and  completl<m  <tf  said  bnllUng,  aald  Butter 
to  fumlsb  all  material  and  labor,  and  turn 
the  building  over  to  the  said  Stuarto  in  a 
completed  condition.  That  thereafter  said 
Bnttra  employed  laborers,  and  had  them  ex- 
cavating on  nld  lot  numbered  1  for  a  base- 
ment and  foundation  for  the  building  which 
he  had  agreed  to  erect  tor  the  Stuarts;  and 
on  the  8th  day  of  March,  while  so  excavat- 
Ix^,  and  by  reason  of  such  excavation,  the 
wall  of  tbe  bnlldlng  on  said  lot  nnmboed  2, 
which  stood  on  the  line  of  said  lot  and  of 
said  lot  numbered  1,  gave  way,  and  aald 
building  collapsed. 

A  careful  examination  of  the  statemoit  of 
facts  falls  to  ahow  any  Joint  trespass  an  the 
part  ot  the  loan  assoclatum  and  the  Stuarts, 
or  that  It  had  any  connection  with  tiie  ex- 
cavation tiiat  caused  appellant's  building  to 
fall,  other  than  to  loan  the  Stuarts  the  mon^ 
to  carry  ca  the  Improyonent  It  Is  insisted 
that  the  loan  aasoclatibn  furnished  material 
and  labor  to  the  amount  of  $7,500  In  the  erec- 
tion of  ttae  house  for  the  Stuarte;  that  pay- 
ments were  made  by  said  association  on  the 
estimates  of  the  architect  from  time  to  time 
to  tbe  contractor  for  labor  and  materlaL  It 
was  shown  tbat  when  the  contractor  was  en- 
titled to  pay  for  work  done  he  went  to  tbe 
architect,  who  furnished  him  an  estimate  for 
ttae  work  performed  and  material  fumlataed, 
less  80  per  cent,  thereof,  wblch  the  contract 
stipulated  the  owner  should  reserve.  This 
estimate  was  addressed  to  Mrs.  Blanche  D. 
Stuart,  and  was  taken  by  tbe  contractor  to 
the  loan  association  and  said  association  gave 
Ite  check  on  Its  treasurer  for  ttae  amount, 
payable  to  Blanche  D.  Stuart  or  order.  This 
check  the  contractor  delivered  to  Mrs.  Stuart 
who  indorsed  It  to  the  contracts,  who  pre* 
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wnted  It  to  said  treasurer,  and  procured  It 
to  be  cashed.  It  was  for  convenience  the 
coQtraetor  presented  the  estimate  to  the  loan 
aaaodatloD  and  got  Its  check,  Instead  of  tak- 
ing the  estimate  to  Mrs.  Stuart  for  her  to 
procure  the  check.  The  act  of  the  loan  as- 
tioclation  in  so  issuing  its  check  and  there- 
after, upon  Mrs.  Stuart  indorsing  It,  paying 
the  same,  did  not  constitute  a  furnishing  of 
labor  and  material;  nor  la  there  any  evi- 
dence In  the  record  to  Justify  the  inference 
that  said  association  did  in  fact  furnish  la- 
bor and  material  to  construct  a  house  for  the 
Stuarta.  It  seems  to  be  contended  that  be- 
cause the  evidence  discloses  that  the  Stuarts 
coold  not  have  made  the  Improvement  un- 
less the  association  furnished  the  money, 
that  by  making  the  loan  and  furnishing  the 
money  it  participated  in  the  trespass,  and 
thus  became  liable  for  the  same.  We  are 
of  the  opinion  that  making  the  loan  of 
money  to  the  Stuarts  to  construct  a  house 
was  not  such  a  participation  in  a  trespass 
committed  in  excavating  for  the  foundation 
of  such  bouse  as  made  the  association  liable 
therefor.  As  we  view  the  evidence,  it  does 
not  show  that  the  loan  association  partici- 
pated in  the  trespass  which  caused  appel- 
lant's house  to  fall.  The  evidence  does  not 
disclose  that  the  Gate  City  Building  &  Loan 
Association  bad  any  right  of  control  as  to  the 
manner  in  which  the  work  was  to  be  done, 
or  of  the  means  by  which  it  was  to  be  done^ 
or  of  the  persons  engaged  In  the  work.  In 
our  opinion,  there  was  no  evidence  requiring 
the  case  to  be  submitted  to  the  Jury  as  be- 
tween the  Gate  City  BnlldlDK  Sc.  Loan  Asso- 
ciation and  the  plaintiff.  Wallace  t.  South- 
ern Cotton  Oil  Co.,  81  Tex,  18,  40  S.  W.  399. 

There  was  no  error  in  sustaining  appel> 
lee's  exception  to  the  testimony  of  the  wit- 
ness J.  W.  Stuart  "that  the  offlcem  of  the 
loan  association  knew,  when  they  advanced 
the  money,  it  was  for  the  purpose  of  improv- 
ing the  homestead  of  the  Stuarts,  to  be  oc- 
cupied by  them  as  a  homestead,"  This  evi- 
dence was  irrelevant  and  immaterial,  and 
the  trial  court  did  not  err  in  so  holding. 

Error  is  assigned  to  the  action  of  the  court 
in  sustaining  appellee's  exception  and  ex- 
cluding the  testimony  of  the  witness  F.  W. 
Offenhaoser,  secretary  and  treasurer  of  the 
loan  association,  to  the  effect  that  "said  as- 
sociation had  heretofore  taken  a  great  many 
Hens  on  homesteads  in  Texas;  that  in  every 
Instance  the  association  contracted  with  the 
builder  and  paid  for  the  material  and  labw 
In  making  improvements  on  homesteads  In 
Texas;  that  this  was  the  largest  Um  evor 
taken  by  it  on  a  homestead  in  Texaa."  The 
trial  conrt  excluded  this  testimony  as  being 
irrelevant  and  immaterial.  It  was  shown 
that  the  Gate  City  Building  &  Loan  Asso- 
ciation loaned  the  Stuarts  $7,500  to  improve 
a  lot,  taking  their  note  for  the  same  and  a 
deed  of  trust  on  the  property  to  be  Improved 
to  secure  the  payment  of  the  note,  with  the 
understanding  that  the  money  should  be  ad- 


vanced as  the  building  progressed.  The 
money  was  advanced  to  the  Stuarts  as  the 
building  progressed,  and  it  was  bo  advanced 
after  the  collapse  of  tihe  plaintiff's  building. 
Evidence  as  to  what  bad  been  tlie  course  of 
business  between  the  appellee  Gate  CSty 
Building  &  Loan  Association  and  other  per- 
sons was  ImmaterlaL  This  testimony  was 
evideotly  offered  to  prove  that  the  true  con- 
tract between  the  loan  association  and  the 
Stuarts  was  not  a  loan  of  mone7f  but  a  con- 
tract whereby  the  loan  company  agreed  to 
construct  a  house  for  the  Stuarts,  and  that 
aaid  association  was  the  real  contractor,  and 
that  the  giving  (tf  the  note  and  deed  of  trust 
was  but  a  scheme  and  device  to  conceal  the 
refil  contract  between  the  parties.  If  It  be 
conceded  that  the  pleadings  are  sufficient  to 
raise  thta  Issue,  the  evidence  contained  in 
the  record  fails  to  prove  IL  The  evidence  is 
all  one  way  to  the  effect  that  the  Stuarts 
contracted  with  Ed  Butter  to  erect  the  build- 
ing, and  that  Qd'  Butter  had  no  contract 
with  the  loan  association,  and  that  the  as- 
sociation had  no  control  over  the  work.  Th« 
evMence  doea  not  sh6w  that  the  contract  be- 
tween the  Stuarta  and  the  loan  asaodatlon 
is  other  than  a  loan  of  money  as  evidenced 
by  the  note  and  deed  of  trust  The  evidence 
excluded  did  not  show  otiterwlse^  and  its  ex- 
clusion could  not  have  prejndlced  the  appe- 
lant. 

Finding  no  error  In  the  record,  tbe  Judg- 
ment is  affirmed. 


HBDLIN  V.  SEIDEMAN.* 
(Court  of  Civil  Appeals  of  TUas.  Hay  24. 

1905.} 

1.  Shesiffs  and  Constablxs— Powsbb  Of 
Constable — Civn,  PaocEss. 

Under  the  express  provisions  of  Sayles* 
Ann.  Civ.  St  1897,  arts.  1214,  1447,  2880l47. 
3152,  4706,  the  several  kinds  of  writs,  processes, 
and  notices  in  civil  actions  are  to  be  directed 
to  the  "sheriff  or  any  constable"  of  the  coanty 
where  the  same  are  to  be  executed. 

[Ed.  Note. — For  cases  In  point,  see  voL  40, 
Oent  Dig.  Process,  |  28J 

2.  SaHB— BXBCimOM— DBLIVXKr  TO  GONSTA- 

S'ayles'  Ann.  Civ.  St.  1897,  art.  4901,  pro- 
vides that  it  shall  be  the  duty  of  tbe  sheriff 
to  "execute  all  process  and  precepts  diret^ 
to  him  by  legal  authority,"  and  article  4915  re- 
quires tbe  constable  to  execute  and  return  ac- 
cordrng  to  law  all  processes,  warrants,  and  pre- 
cepts to  him  directed  and  delivered  "by  any 
lawful  officer."  Held,  that  where  the  clerk  of 
the  coanty  or  district  court  issues  process  and 
delivers  it  to  the  party  who  has  obtained  it  or 
to  his  attorney,  and  it  is  then  delivered  to  a 
constable  for  execution,  such  delivery  consti- 
tutes a  delivery  by  the  clerk  to  the  constable, 
in  full  compliance  with  article  4915,  which  does 
not  require  that  the  process  should  be  de- 
livered directly  by  some  ofllcer  to  the  consta- 
ble in  order  to  authorize  him  to  execute  It 

3.  Same— AuTHOBFTT  or  Coitstable. 

The  ^ower  of  a  constable  is  coextensive 
with  the  limits  of  the  county  to  which  his  pre- 
cinct belongs,  and  within  such  limits  hs  has  the 

•Rebearlns  danlod  Jnas  H.  IMS. 
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SUM  datles  and  powers.  In  connection  with  the 
execntloa  lud  return  of  civil  process,  as  the 
sheriff. 

rEd.  Note. — For  eases  In  point,  see  vol.  43, 
Cent.  IMg.  Sboriffs  and  Ctmstables,  {i  100,  101.] 

Appeal  from  DlBtrict  Court,  GnadalajM 
CoQotj';  M.  KennoD,  Judge. 

Suit  by  Adam  Seidemau  agftlnst  P.  P. 
Medlln.  From  a  decree  In  favor  of  plaintiif, 
d^oidant  appeals.  BeverBed. 

See  79  8.  W.  69a 

Dlbrell  ft  Hoahelm,  tor  appelant  W.  R. 
Xeal  and  Adidpta  Seldman.  for  appellee. 

FLT,  J.  This  la  a  suit  Instituted  by  ap- 
pdlee,  tbA  ataerifl  of  Guadalupe  county,  to 
obtain  an  Injunction  restraining  appellant, 
tbe  constable  of  Precinct  No.  1,  Guadalupe 
coimty,  frmn  execotlnff  and  retnmInK  pro- 
cess in  dTll  actions  Issued  from  tbe  district 
and  coonty  courts  of  Guadalupe  county,  un- 
less such  process  be  directed  and  delivered 
to  Um  by  some  lawful  oOcer,  and  to  re- 
cover ot  appelant  fees  coUectod  by  blm.  A 
temporary  writ  of  Injunction  waa  granted, 
and  on  tlie  final  hearing  the  Injunction  was 
pfflpetoated,  and  judgment  waa  rendered 
against  appdlant  for  ^262.20  ttx  fees  col- 
lected 1^  blm  on  process  Issued  out  of  tbe 
couD^  and  district  coorts  of  Gnadalnpe 
conn^.  It  waa  proved  that  appellee  was 
the  dnly  tiected  and  qualified  sberlff  of 
Guadalt^e  county,  and  tliat  appellant  was 
the  du(r  elected  and  quallfled  constable  of 
Precinct  No.  1  of  the  same  connty.  PnceBs 
in  (dvil  cases,  issued  by  tbe  proper  offlcers 
out  of  the  county  and  district  courts  of 
Guadalupe  county,  was  placed  In  llie  hands 
of  the  constable,  for  necutlon,  Iqr  the  at- 
torneys of  the  respectlTe  parties  In  such 
«ata,  and  be  pn^rly  executed  and  retained 
tbe  same  and  collected  the  fees  dne  Uieretor. 
The  sherill  was  In  no  mannw  disqualified 
from  executing  the  process  ocecuted  by  the 
constable.  Under  the  terms  of  the  different 
statutes  of  Texas  on  the  suldect;  the  several 
Unds  of  process,  writs,  and  notices  In  dvll 
actions  are  to  t>e  directed  to  the  "sherUt  or 
any  constable"  of  the  county  where  the  pro- 
cess la  to  be  executed.  Sayles'  Ann.  Glr. 
St  1807,  arts.  1214.  1447,  2338,  8147,  81B2, 
4706.  In  article  4901,  Bayles'  Ann.  CUt.  8t 
1807,  it  la  provided  that  it  shall  be  the  duty 
ef  the  to  "execute  all  process  and 

precepts  directed  to  him  by  legal  anthority,** 
and  in  article  4815  the  coistable  is  required 
to  '^execute  and  return  according  to  law  all 
process,  warrants  and  precepts  to  him  dl> 
reeled  and  dellvoed  by  any  lawful  ofiScer"; 
and  tbe  district  court  must  have  arrived  at 
its  condusion  In  r^rd  to  the  case  t^^  con- 
Btruing  the  latter  statute  to  mean  that  tbe 
clerk  must  direct  the  process  to  the  sheriff 
or  constable^  and  then  that  it  must  be  deliv- 
ered to  the  latter  by  the  clerk  or  by  some 
other  lawful  officer,  in  person,  to  order  to 
empower  him  to  execute  it  or  create  a  duty 
In  connection  therewith,  Tliat,  possibly.  Is 
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what  a  literal  oonstnictlon  of  the  statute 
would  load  to,  and  It  would  be  necessary  to 
hold  that  a  writ  or  other  process  placed  In 
the  hands  of  the  constoble,  to  whom  It  is 
directed,  by  the  attorneys  of  the  party  at 
whose  instonce  It  was  issued,  could  not  be 
legally  executed;  but  if  the  same  process 
be  delivered  to  the  constoble  by  a  coonty 
commlaslonor,  a  notary  public,  a  justice  of 
the  peace,  a  policeman,  or  an  alderman,  then 
be  would  be  empowered  to  execute  and  re- 
turn it  The  very  statement  of  the  effect  of 
a  literal  construction  of  the  statutes  shows  to 
what  absurdities  It  would  lead,  and  we  think 
that  a  broads  and  more  liberal  construc- 
tion is  demanded.  CcmsidMattons  of  what  is 
reasonable  always  has  a  potent  Influence  to 
the  construction  of  stotutes,  and  they  will 
be  construed  In  such  a  manner  as  to  -prevent 
absurdity,  hardship,  ae  Injustice  and  to  fa- 
vor public  convenience.  Sutherland,  Stot 
Con.  »  322,  82S. 

Courto  are  not  authorised  to  legislate  or 
read  toto  stotntee  constructions  that  wilt  do 
violence  to  tbe  language  thereof,  but  to  all 
cases  where  a  reasonable  construction  can 
be  placed  upon  a  statute  when  a  literal  con- 
structlou  would  lead  to  absurd  and  unrea- 
sonable results,  that  construction  should  be 
favored.  In  the  case  of  Bossell  v.  Farqu- 
har,  65  Tex.  366,  tbe  court  said:  "If  courts 
were  to  all  cases  to  be  controlled  to  thdr 
construction  of  statutes  by  tbe  mere  literal 
meantog  of  the  words  in  which  they  are 
couched,  It  might  well  be  admitted  that  ap- 
pellante'  objection  to  the  evidence  was  well 
token.  But  such  is  not  the  case.  To  be 
thus  controlled,  as  has  often  been  held, 
would  be  for  the  courts  to  a  blind  effort  to 
refrain  from  an  Interference  with  legislative 
authority  by  their  failure  to  apply  weil-es- 
tobllshed  roles  ot  construction,  to  to  fact 
abrogate  Hieir  own  power  and  usurp  that  of 
the  Legislature,  and  cause  the  law  to  be 
held  directly  the  contrary  of  that  which  the 
L^ialature  bad  to  fact  totended  to  enact 
While  it  is  for  the  Legislature  to  make  tbe 
law.  It  is  the  duty  of  the  courts  to  *try 
out  the  right  toteidmottf  of  stotutes  upon 
whkfa  they  are  called  to  pass,  and  by  their 
jftopet  constmctlon  to  ascertato  and  «iforce 
than  according  to  their  true  totent  Few  It 
is  this  totent  which  constitutes  and  is  to  fkct 
the  law,  and  not  tbe  mm  verbiage  used  by 
inadvertence  by  tbe  Legislature  to  npress 
Ito  IntMit  end  to  follow  which  would  per- 
vert  the  totent"  Applying  that  method  of 
nmatruetlon  to  the  language  of  article  ^16, 
and  woold  It  not  be  InconslstHit  to  hold  tbat 
1b»  lieglslatnre  tended  to  provide  that  a 
constable  should  have  tbe  authority  to  exe- 
cute any  legal  process  handed  to  him  to  per^ 
son  by  a  notary  public,  bide  inspector,  or 
public  weighw,  but  could  not  execute  the 
same  process  If  handed  to  him  by  the  at- 
torney who  procured  ite  Issuance?  It  does 
no  violence  to  tbe  law,  but  gives  It  a  reason- 
able construction,  to  hold  tbat  when  a  deilc 
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of  the  county  or  district  court  Issues  process, 
and  delivers  It  to  tbe  party  who  has  obtain* 
ed  It;  or  his  attmney,  and  It  Is  delivered  by 
bim  to  a  constable,  It  Is  In  the  ^es  of  law, 
reason,  and  common  sense  a  dellvor  by  the 
clerk  to  the  constable,  and  a  fnll  compli- 
ance with  the  proTlsIons  of  article  491B, 
Sayles*  Ann.  GIt.  St.  1807.  To  hold  othet^ 
wise  Is  to  place  the  absolute  power  In  the 
hands  of  the  cletk  of  a  court  to  determine 
what  officer  shall  execute  process  and  enable 
him  to  deprlTQ  a  sheriff  of  his  county  of  the 
fees  arising  from  the  execution  of  all  pro- 
cess Issuing  from  his  court,  which  would  be 
much  more  disastrous  to  him  financially 
than  would  the  selection  of  a  constable  by 
a  single  attorney  to  execute  the  process  Is* 
sued  in  his  cases.  We  cannot  conceive  that 
the  Legislature  Intended  to  place  any  such 
power  In  the  hands  of  the  clerk,  but  rather 
that  it  Intended  to  pemHt  the  attorneys  of 
a  litigant  to  obtain  any  process  desired,  and 
to  place  the  same  In  the  hands  of  the  sheriff 
or  constable,  as  he  may  desire,  or  retain  It, 
and  not  have"  It  executed  at  all. 

Tbe  power  and  authority  of  the  constable 
is  coextensive  with  the  limits  of  the  county 
to  which  his  precinct  belongs,  and  within 
thoee  limits  he  has  the  same  duties  and 
powers  In  connection  with  the  execution  and 
return  of  civil  process  as  the  sheriff  ha& 
Cundlff  V.  Teague,  46  Tex.  47S;  Land  Co.  r. 
Masterson  (Tex.  Civ.  App.)  33  S.  W.  876. 
After  citing  the  statutes  applying  to  the  is- 
suance and  service  of  process,  tbe  Court  of 
Olvll  Appeals  of  the  First  District  In  the 
Masterson  Case  said:  "These  are  some  of 
the  provisions  prescribing  various  duties  of 
sheriffs  and  constables,  and  from  them  it 
appears  that  process  from  all  tbe  courts  is 
addressed  to  both  constable  and  sheriff,  and 
that  when  one  Is  required  to  execute  process 
the  same  power  is  given  to,  and  duly  Im- 
posed upon,  the  other."  This  quotation  no 
doubt  expresses  tbe  legislative  intent  in  the 
enactment  of  article  4915.  In  order  to  show 
to  what  inconsistencies  a  literal  constmctlon 
of  statutes  might  lead,  it  is  only  necessary 
to  refer  to  article  4901,  where  the  sheriff  Is 
required  to  execute  all  process  and  precepts 
directed  to  him  by  legal  aottaority.  Uteral- 
ly  construed,  his  duty  to  execute  such 'pro- 
cess would  arise  whether  It  was  delivered  to 
him  or  not,  because  delivery  to  him  is  not 
mentioned  In  that  article.  Such  a  construe* 
tlon  would  be  so  absurd  and  unreasonable 
that  it  could  not  be  entertained  for  a  mo- 
ment. Instances  could  be  multiplied  of  the 
absurd  results  that  would  arise  from  a  lit- 
eral.  interpretation  of  statutes.  A  construc- 
tion of  a  statute  In  accordance  with  Its  rea- 
son and  spirit  will  be  preferred  to  one  based 
OD  its  strict  letter.  If  not  altogethOT  Incon- 
distent  with  Its  terms. 

If  the  Judgment  In  this  case  were  held  to 
be  In  accord  with  tbe  spirit  of  the  law,  it 
would '  have  tbe  effect  of  opening  to  attack 
every  writ  executed  and  returned  by  con- 


stables, on  the  ground  that  proceas  Issued 
In  strict  compliance  with  law  had  not  been 
handed  to  him  directly  by  another  officer,  al- 
though be  may  have  received  it  from  tbe 
hands  of  the  person  as  much  or  more  inter- 
ested in  it  than  any  one  else.  Such  a  mle 
would  disturb  titles,  and  produce  confusion 
and  uncertainty.  In  the  return  of  a  consta- 
ble on  a  citation,  for  Instance,  it  Is  not  re- 
quired by  law  that  It  shall  state  by  whom  It 
was  delivered  to  him,  bnt  merely  that  It 
was  served,  and  the  manner  of  service,  and 
be  signed  by  the  officer.  If  it  be  easentlal 
to  the  validity  of  tbe  service  that  It  should 
be  delivered  to  the  constable  by  a  lawful  of- 
ficer, a  return  falling  to  show  that  fact 
would  be  Illegal,  and  import  no  verity  to  tbe 
act  The  Legislature  did  not  deem  It  of 
sufficient  Importance,  however,  to  require  it 
to  be  embodied  In  the  return.  Article  1225, 
Sayles*  Ann.  av.  St  1897. 

The  evidence  appearing  In  the  statement 
of  facts  does  not  establish  the  amount  of 
damages  that  may  have  accrued  to  appel- 
lant by  reason  of  the  Issuance  of  the  writ  of 
injunction,  and  this  court  Is  therefwe  unable 
to  pass  upon  tbe  question  of  damages  tliat 
might  have  arisen  In  the  case. 

The  Judgment  of  the  district  court  la  n- 
vtfsed,  and  Judgment  here  rendered  dissolv- 
ing the  Injunction,  and  in  favor  of  app^ant 
for  all  costs  in  this  behalf  expended  in  this 
court  as  well  as  in  the  trial  court;  the  ren- 
dition of  this  Judgm«it  being  without  preju- 
dice to  any  action  that  might  be  institoted 
toe  damages  by  appellant  against  appellee 
and  the  sureties  on  his  Injunction  bond. 


PLOWMAN  DALLAS  00171417  et  aL* 
(Oonrt  of  Civil  Appeals  of  Texas.  Majr  27. 

190B.) 

1.  HiGHWATS— CoNDBUNATIOn  OT  LaHD. 

The  provision  of  Acts  24th  Leg.  Seas. 
Laws  1891  p.  218,  c.  182,  constltntinc  a  spe- 
cial road  law  for  certain  oonntiea,  Uiat  tiie 
commissioners'  court  may  condemn  land  in  (he 
same  manner  that  a  railroad  company  can  con- 
demn land  for  a  right  of  way,  Is  mandatory, 
and  does  not  merely  confer  on  the  commission- 
ers' court  a  discretionary  power  to  proceed  ui^ 
der  the  railroad  law. 

2.  Sauk— Pbocbdusk. 

Acta  24th  Leg.  Sesa.  Laws  1895,  p.  213,  e. 
132,  conetltutlng  a  special  road  law  for  cer- 
tain counties,  providing  that  in  ease  of  conflict 
it  shall  control  the  general  law  as  to  tbe  oooo- 
ties  specified,  and  authorizing  the  condemnation 
of  land  under  the  railroad  law,  which,  as  amend- 
ed by  Acts  26th  L^.  Oo.  Laws  1889.  p.  ICfi. 
c.  70,  authorises  a  railroad  to  take  poosession 
of  property  sought  to  be  condemned  pending 
litigation  by  depositing  a  sufficient  sum  of  mon- 
ey to  secure  all  damages  which  may  be  awarded 
against  it,  is  so  far  Inconaistent  with  and  so 
far  repeals  the  general  road  law  which  au- 
thorizes the  conn^  to  enter  on  and  appropriate 
land  condemned  by  merely  depositing  the  dam- 
ages allowed  by  the  commiBsloners'  court,  with- 
out giving  any  security  toar  the  amount  of 
damages  which  may  ultimately  be  recovered. 


*Raliflaiing  dmled  Jane  17,  UOi,  and  writ  ot  •rrar 
peadlng  in  Baprame  Oonrt. 
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3.  SiaiB— InjURcnon. 

A  property  owner  !■  entitled  to  an  injonc- 
tion  to  restrain  the  opening  of  a  contemplated 
road  orar  Ua  land  where  there  haa  been  no 
Tmlid  wmJwiMtfon  at  inch  land  for  the  road. 

PEd.  Note.— For  caaea  In  point,  see  toL  2S, 
Cent  Die  Hi^wan^  |  2B;  voL  27,  Out  Dlfr 
lajnnetkiD,  1 1Q2.] 

Appeal  from  District  Court;  Dallas  Oonn- 
tji  T.  F.  MMh.  Jndge. 

Action  by  Qeorge  H.  Plowman  against 
Dallu  county  and  otbem.  From  a  Judg- 
ment  In  favor  of  defmdants,  plaintiff  ap- 
peals. Berereed. 

Geo.  H.  Plowman,  for  appellant  S.  J. 
HosBott  and  Oockrell  A  Gray,  for  appellees. 

TALBOT,  J.  Appellant  Instituted  tbla 
snit  (m  tbe  4th  day  of  July,  1808,  to  restrain 
aivdleea  from  openlnff  up  a  public  road 
orer  tbe  tract  ct  land  described  In  bis  pe- 
tlUon,  and  fw  damages,  actual  and  ezeoo- 
plaiT>  alleged  to  have  been  sustained  by  bim 
on  account  of  trespasses  alr^dy  committed 
on  said  land  and  for  tbe  recoTery  of  said 
land.  Tbe  writ  of  Injunction  as  prayed  for 
was  granted,  bond  made,  and  tbe  writ  Is- 
sued In  accordance  with  law  and  tbe  flat 
of  tbe  Judge  granting  the  same.  Defendants 
pleaded  to  the  jurisdiction  of  the  court  gw- 
eral  and  «pedal  ezcq^tlons.  and  specially  by 
way  of  croaa-actlon  and  for  afflrmatlTe  re- 
lief. In  substance  among  other  things,  that 
certain  citlsais  residing  In  Dallas  county, 
Tez.,  being  desirous  of  opening  up  and  con- 
stmctlng  tbe  road  In  question,  filed  with 
the  commlaaloneie'  court  of  said  county,  on 
Uay  14»  1S02,  a  petition  requesting  said  court 
to  open  up  said  road  as  described  tc  be  of 
the  lint  Glass;  that  ay^pellant;  Oeotge  H. 
Plowman,  and  bis  children,  Marcus  Plow- 
man, Daisy  Plowman,  and  Hardin  Plowman, 
refused  to  permit  the  opening  up  of  said 
roadway  across  the  property  belonging  to 
tbmn,  which  was  situated  partly  within  the 
coipoiate  limits  of  the  city  of  Oak  Cliff;  that 
thereafter,  and  again  on  Augut  11.  1902, 
certain  dtlanis  residing  In  tbe  vicinity 
throogb  which  said  roadway  was  desired  to 
be  opened  and  coastrocted,  being  about  60  In 
number,  petitioned  tiie  commissioners'  court 
of  Dallas  county  to  open  up  said  roadway 
across  the  said  pnqjterty  of  appelant  and 
his  said  children;  that  in  pursuance  ot  said 
petition  and  of  tbe  laws  of  tbe  state  ot 
Tezu  as  set  forth  In  the  Revised  Statutes  of 
1890^  D.  A.  Eldrfdge.  apedal  cOunty  judges 
granted  the  petltl«i  and  the  prayer  therein, 
and  appointed  a  Jury  of  view  of  treeholdeia 
residing  In  Dallas  covnty.  Tea.,  who  wtte 
sworn  as  prescribed  by  law  to  proceed  to 
lay  out  and  maA  said  road  to  the  greatest 
adrantage  to  the  pabHc  and  aa  little  preju- 
dice to  Indoaores.  and  report  their  proceed- 
ings m  writing  to  tiie  next  regular  term  of 
tbe  c«nmissl«iws*  court  of  Dallas  county. 
Tex.;  that  thereafter,  to  wit  (m  October 
VKO,  OeoKge     Plowman,  appellant;  and 


his  said  cbUdren,  were  duly  notified  accord- 
ing to  the  laws  of  this  state  that  the  Jury 
ot  view  appointed  would,  on  the  14th  d^ 
of  NoTonber.  190!^  at  8  o'clock  a.  m.,-  pro- 
ceed upon  the  ground  over  which  the  road 
was  desired  to  ran  to  lay  out  and  mark 
said  roadway  and  assess  the  damage  Inci- 
dental thereto;  that  said  jury  of  view,  in 
accordance  with  said  notice,  did  on  the  14th 
day  of  November,  1902,  proceed  under  the 
commiaalon  and  direction  of  the  court  and 
under  their  oaths  to  lay  out  and  mark  said 
roadway  and  assess  the  damage  Incident  to 
the  opening  of  the  same  according  to  the 
orders  as  directed  to  them  and  the  oath  ad- 
ministered, to  the  best  of  their  skill  and 
knowledge;  that  said  jury  of  view  fnrthw 
reported  that  tb^  did  lay  out  said  roadway 
of  tbe  first  daas  to  be  60  feet  wide,  and  to 
be  known  as  "Zang  Boulevard";  that  said 
Jury  of  view  did  also  on  flie  14tb  day  of 
November,  1902.  assess  tbe  damages  inci- 
dental to  the  opening  of  said  roadway  In 
favor  of  George  H,  Plowman,  appellant 
and  Marcus  Plowman,  Daisy  Plowman,  and 
Hardin  Plowman,  In  the  sum  of  $226  for 
land  actually  taken  for  tbe  road  and  In  the 
suni  of  $160  tor  damages  to  adjoining  land, 
making  the  sum  total  1376.  It  was  further 
alleged  that  said  report  was  on  tbe  ISth  day 
of  November,  1902,  adi^tod  by  tbe  commls- 
Blonen'  court,  and  said  road  ordered  opan&d 
by  said  court;  that  tbe  report  of  said  Jury 
of  view  assessing  the  damages  in  favor  of 
said  parties  at  |226  tor  land  actually  taken 
for  the  road  and  9160  for  damages  to  ad- 
joining land  was  m  the  16th  day  of  Novem- 
ber, 180%  adopted  and  allowed  1^  Uie  cnn^ 
mlaakmers'  court;  tbat  on  said  last  above 
named  date  the  commlaalooers'  court  of  Dal- 
las eoun^.  Tec.  entered  ita  wder  adopting 
all  reports  made  by  tbe  said  Jury  ot  view, 
and  ordered  the  county  treasurer  ot  said 
county  to  set  aside  tbe  sum  ot  f&n,  tbe  same 
to  be  subject  to  the  order  of  said  aj^tilant 
and  his  said  cblldmi.  and  that  Immediately 
thereafter  said  treasurer  did  set  aside  said 
sum.  and  d^oslted  the  same  especially  to 
the  benefit  of  said  parties:  that  the  said 
George  H.  Plowman  did.  after  the  adop- 
tion of  the  repnt  and  assessment  oi  damages 
made  by  ttie  Jury  of  view,  ezc^  to  the  ac- 
tion of  tbe  commlasloner^  court;  and  give 
notice  <tf  M>PMl  to  flw  county  court  ot  Dal- 
las coun^,  Tez.;  and  did  on  the  22d  day  ot 
November,  1002,  make  up  or  have  made  up 
a  transcript  of  the  proceedings  bad  before 
the  commissioners'  court,  and  said  jury  of 
view,  and  filed  the  same  with  the  clerk  of 
said  county  court,  and  caused  the  same  to 
be  docketed  on  the  dvll  dockets  of  said 
county  court  as  cause  No.  12,482.  styled 
*l>aUaa  Oonnty  v.  Geo.  H.  Plowman  et  al": 
that  said  snit  is  still  pending  upon  tbe  docket 
of  said  court  undisposed  ot.  It  was  further 
all^ped  tbat  after  tbe  road  was  established 
and  Oe  writ  of  inJunctlMi  mentioned  had 
been  Issued  appellant  unlawfolly  obstructed 
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nld  roftdway  by  placing  across  the  same  a 
three  barb-wire  feuce,  and  stationed  a  man 
tbere  to  watefa  and  prevent  travel  over  the 
Rame.  Appellees  prayed  that  the  writ  ot 
injunction  be  dlsmlTOd,  that  a  mandator; 
writ  of  InJmictUui  be  granted  commanding 
dte  appellant  to  remove  said  wire  fence  and 
other  obfltmctionB  placed  hj  him  In  said 
roadway,  and  that  an>eilant  be  enjoined 
from  obstroctlng  or  Interfering  with  the 
grading  and  macadamising  of  said  road. 
To  the  answer  and  cross-bill  of  appellees, 
appellant  by  sectrnd  supplemental  petitlcm 
Interposed  general  and  special  exceptions, 
all  of  which  were  overruled  except  special 
exceptions  Nos.  2,  8|  and  9.  The  case  was 
tried  before  a  Jury,  and  reaolted  In  a  ver- 
dict for  appellees  m  the  Issaes  submitted, 
and  a  Judgment  against  i^ellant  that  the 
Injunction  theretofore  lasned  should  be  dis- 
solved, and  for  costs  suit;  that  Dallas 
county  have  and  recover  of  appellant  the 
strip  of  land  In  controversy  fiv  roadway; 
and  that  a  mandatory  Injunction  issue  com- 
manding appellant  to  forthwith  remove  trom 
said  land  all  fflEaces,  obatmctkms.  etc.  From 
this  Judgment  appellant,  George  H.  Plow- 
man, has  appealed  to  this  court  The  evl- 
dmce  shows  that  the  condemnation  proceed- 
ings under  the  general  road  law,  as  pur- 
sued by  the  commlsolonecB*  court,  mm  sub- 
stantially as  stated  In  appelleea*  pleadings; 
and  that  appellant  bad  p»fected  bis  anneal 
to  the  coun^  court,  as  alleged. 

Appellant's  first,  third,  fourth,  and  thirty- 
fourth  assignments  ot  vnw  complain  of  the 
action  ot  the  court  In  ovetmllng  his  general 
demurrer,  special  exceptions  numbered  11 
and  12,  and  In  overruling  his  motion  tot  a 
new  trial.  The  contention  undw  these  as- 
signments is  that  the  condemnation  proceed- 
ings set  IV  In  appellees^  answer,  and  as 
shown  by  the  proof,  and  upw  which  apiMl- 
lees  relied  In  this  suit  to  secure  a  dissolution 
of  tbe  injonction  Issued  restrslnlng  them 
fn»n  entering  upon  appellants  land  and 
(^lenlng  up  tbe  road  in  question,  were  Il- 
legal and  void,  for  that,  as  shown  by  the 
avraments  of  app^lees*  answw,  such  pro- 
ceedings were  had  under  the  general  road 
law  as  ad<^pted  by  the  Legislature  and  found 
In  the  Revised  Statutes  of  1895;  that  tills 
general  road  law  was  not  tn  force  In  Dallas 
county,  Tex.,  when  the  condemnation  pro- 
ceedings relied  on  were  begun  and  prose- 
cuted, but  that  the  special  road  law  applica- 
ble to  Dallas,  Lamar,  and  Medina  counties 
passed  by  the  Twenty-Fourth  Legislature 
(Bess.  Acts  1895.  p.  213,  c.  132)  was  in  force 
at  that  tinle;  that  a  strict  compliance  with 
the  provisions  of  said  special  road  law  was 
essential  to  a  legal  condemnation  and  ap- 
propriation of  appellant's  land  for  road  pur-  ' 
poses;  and,  not  bavli^  compiled  with  such 
law.  Judgment  should  have  been  entered 
for  appellant  perpetuating  the  InJunetloD, 
removing  dood  from  bis  title  and  for  pos-  ; 
session.  1 


The  question  arises,  was  the  general  road 

law,  in  00  ftir  as  Dallas  county  Is  ctmcwned, 
r^aled  1^  the  special  road  law  rtferred  to, 
or  Is  the  latter  merely  cumulative  of  the 
former?  Hie  dedstcm  of  the  question  In- 
volves an  examination  and  comparlscm  of  tbe 
several  provlahms  of  the  different  acts  and 
the  law  govemlng  the  mode  of  ivocediire 
thereundOT  for  the  condemnatloiL  of  land  tor 
road  purposes,  with  a  view  of  asevtalnlng 
and  determining  whether  or  not  there  Is 
such  a  cuifllct  or  repugnance  between  them 
as  would  prevent  the  sppUcatlon  of  the  gea^ 
wal  mle  that  In  aach  cases  both  acts  should 
be  upheld  and  forced.  LocAlng  to  the  pro- 
vMon  of  the  general  road  law  pertlnait  to 
the  questl(Hi,  we  find  that  the  coninilssl<Hk- 
ers*  court  Is  authorized,  upcn  the  awllcatlon 
ot  a  certain  number  of  fredioldws  of  tbe 
county  and  20  days'  notice  thereof  to  direct 
the  laying  out  and  ratabllsbment  ot  a  new 
road.  If  the  application  Is  granted,  a  Jury 
of  view  MHislsting  of  five  freeholders  is  ap- 
pointed by  the  commissioners'  court,  and  aft- 
er taking  ttie  required  oath  a  majority  of 
them  may  lay  out  the  road.  The  oath  pre- 
scribed and  required  to  be  taken  before  pro- 
ceeding to  act  is:  "I  —  do  solemnly 
swear  that  I  wilt  lay  out  the  road  now  di- 
rected to  be  laid  out  by  the  order  to  iu  di- 
rected from  the  commissioners'  court  ac«»d- 
lug  to  law.  without  favor  or  affection,  malice 
or  hatred  to  the  beet  of  my  skill  and  knowl- 
edge, so  help  me  God."  After  having  thus 
quaillled,  it  Is  tbe  duty  of  such  Jurors  to  lay 
out  and  mark  the  road,  and  r^rt  tb^  pro* 
ceedlngs  in  writing  to  tbe  next  regular  term 
of  the  commissioners'  court  The  jury  of 
view  is  required  to  Issue  and  cause  to  be 
served  upon  the  landownw  through  whose 
land  the  pnqtosed  road  may  run,  his  agent  or 
attorney,  at  least  five  days*  notice  oC  tiie 
time  when  they  will  proceed  to  lay  out  such 
road,  or  what  they  will  assess  the  damages 
Incidoital  to  the  opmlng  of  tbe  same,  mie 
owner  may,  at  the  time  stated,  present  to  the 
Jury  a  statement  In  writing  ot  tbe  damages 
claimed  by  him  Inddeotal  to  ibe  opalng  of 
the  road,  and  the  jury  tbweiQNm  inrooeeds  to 
assem  the  damages,  retnmlng  their  aasess- 
mmt  and  tbe  claimants  atetanent  with  th^ 
report  to  the  cCHnmlsskmers'  court  If  ttte 
commissioners'  court  approves  the  report, 
and  orders  such  road  to  be  t^esied,  they  shall 
cmisider  the  assessment  and  damages  by  the 
Jury  and  the  claimant's  statement  thereof, 
and  alhnr  t&  such  owner  Just  damages  and 
adequate  CMnpensatlon  tor  the  land  taken; 
and  whm  paid  or  secured  by  d^raslt  with 
county  treasurer  to  the  credit  of  mtcb  own- 
er they  may  proceed  to  have  audi  road  <^ieD* 
ed.  If  the  owner  of  the  land  Is  not  satisfled 
'  with  the  assessment  by  the  commissioners' 
court,  he  may  appeal  therefrom  as  in  eases 
of  appeal  from  Judgments  of  Justices*  courts, 
but  such  appeal  does  not  prev^t  the  county 
.  from  entering  upon  and  appropriating  tbe 
i  land  to  road  purposes.  The  only  matter  that 
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on  be  considered  on  ndi  an  appeal  It  the 
tmoQvt  of  tbe  property  owner's  damages. 
It  seema  manifest  from  tbe  proTlslona  of 
this  law  that  the  assessment  of  tbe  damages 
rastalned  hy  tbe  proptxty  owner  on  account 
of  tbe  BKir^^rlatkHi  of  bla  land  for  a  public 
road  Is  an  entirely  secondary  coDslderatlon, 
aod  that  ttw  oath  required  of  tbe  commls- 
■l(Hien  relates  primarily,  If  not  ezcInslTely, 
to  the  motives  which  shifill  actuate  them  In 
tbe  performance  of  their  duty  in  laying  out 
such  road,*  and  not  to  fbe  assessment  of  ancb 
damages.  Besides,  the  property  owner  has 
no  Tolce  In  tbe  sdectlon  of  these  commission- 
ers, and  Is  required  to  take  the  initiatory 
st^  aftCT  notice  of  the  county's  Intenttwit 
to  secure  any  damages  at  alL  Taming  to  the 
qtedal  road  law  passed  by  the  Twenty- 
Ponrth  Legislature  (page  218,  c.  182).  we  find 
tiiat  It  Is  entitled  "An  act  to  create  a  mwe 
efficient  road  system  for  Dallas,  Lamar  and 
Medina  counties,"  etc.  It  provides  in  sec- 
tloQ  1  •*ttat  eadi  memb^  of  the  commission- 
ers' courts  of  Dallas  •  •  •  county  shall 
be  ex  officio  road  commissi(»ers  <tf  bis  re- 
spectiTe  district  •  *  •  and  It  shaU  be 
his  duty  under  such  rates  and  regulations  as 
flie  cunmlssioners'  court  may  prescribe,  to 
•operlntend  the  laying  out  of  new  roads,  tibe 
making  ot  <*n"g*"g  of  roads,  and  tbe  build- 
ing of  bridges.*'  To  tbe  care  and  custody 
of  these  commissioners  are  committed  all  the 
teams,  tools,  and  Implements  bel<»iging  to 
tbe  county,  and  tbey  are  required  to  enter 
Into  bond  conditioned  that  tbey  will  perform 
tbe  duties  required  ot  them,  and,  acting  as 
tbe  eommlastonm*  court  of  tbe  county,  have 
fall  power  and  It  Is  made  thebr  duty  to  "aiOiODt 
mch  system  for  working,  laying  oat  •  •  * 
and  repairing  the  public  roads  as  they  may 
deem  best"  and  "shall  direct  tbe  maonar  of 
grading  *  •  •  same,  which  directions 
shall  be  obssrred  snd  obeyed  by  all  orer- 
leers  oC  tbedr  districts."  Section  11,  p.  216^ 
of  this  act  iwoTldes:  "WhoieTer  It  shall  be 
necessary  to'  occupy  any  land  for  tbe  c^>eD- 
hiR  widening,  straightening,  or  draining  any 
road  or  part  flmeof,  if  the  owner  of  said 
land  cannot  agree  with  court  as  to  damages 
to  be  paid,  ttte  court  may  proceed  to  condemn 
flie  same  in  tbe  same  manner  that  a  railroad 
company  can  condemn  land  for  right  of  way, 
and  tbe  same  proceedings  may  be  bad,  and 
the  same  rights  shall  exist  to  each  party 
Ibat  would  exist  if  tbe  proceedings  were  by 
a  railroad  comiMmy,  except  that  the  county 
shall  in  no  case  be  required  to  give  bond." 
And  by  sectton  16  It  Is  provided:  "This  act 
shall  be  taken  notloe  of  by  all  courts  in  the 
same  manner  as  the  general  laws  of  the  state 
on  tbe  subject  of  roads  and  bridges  when  not 
In  ooi^ict  thoewltb ;  bnt  In  ease  of  conflict 
this  act  shall  oootrol  u  to  Dallas,  lamar  and 
Medina  counties.**  It  will  be  observed  that 
sectlMi  11  of  tiie  act  quoted  above,  provides 
that  tbe  commlssiiMiers'  court  may,  when  nec- 
essaiy  to  occupy  any  land  tor  public  road 
purpoaes,  proceed  to  condemn  the  same  in  the 


same  manher  that  a  railroad  company  can 
condemn  land  tor  its  right  of  way,  and  that 
the  same  proceedings  may  be  bad  and  tbe 
same  rlgbte  shall  exist  to  each  party  that 
would  exist  If  the  proceedings  were  by  a 
railroad  cunpaiv,  ezc^t  that  tbe  county 
shalf  In  no  -case  be  required  to  give  bond. 
The  provisions  of  the  law  applicable  to  con- 
demnation  proceedings  toy  a  railroad  compa- 
ny whldi  are  made  a  part  of  the  special  road 
law  under  conslderatiaD  provide  that  in  the 
event  the  company  and  tbe  own^  of  tbe  land 
cannot  agree  up<m  the  damages,  It  devolves 
upon  the  company  to  state  in  writing  tbe  real 
estate  sought  to  be  amdcmned,  the  name  of 
the  ownw  thereof,  and  bis  resldoice,  If 
known,  and  file  the  same  with  tbe  county 
Judge  of  the  county  In  which  such  pr(^perty 
or  a  part  th»eof  is  situated.  Upon  the  fil- 
ing of  such  statement  the  county  judge  shall 
fUrthwlth  app<^t  three  disinterested  firee- 
boldus  of  the  county  as  special  commlstfwi- 
ers  to  assess  said  damages,  and  be  Is  requlT' 
ed  to  give  inreference  to  those  that  may  be 
agreed  on  between  the  railway  company  and 
the  owner.  These  commissioners,  unlike  tbe 
jury  of  view  appointed  under  tbe  general 
road  law,  must  be  sworn  to  "assess  said  dam- 
ages fairly  and  Impartially  and  In  accwdp 
ance  with  law."  Tbey  are  required  to  ap- 
point wlflumt  delay,  a  day  and  place  tm 
bearing  tiie  parties,  ai^  the  place  selected 
for  such  hearing  shall  be  as  near  as  practi- 
cable to  tbe  proper^  sought  to  be  condonn- 
ed,  (NT  at  tbe  county  seat  and  notice  shall  be 
Issued  in  wrlttng,  notifying  the  parties  of 
tbe  time  and  place  selected  fbr  the  bearing, 
and  such  notice  shall  be  served  upon  the  par- 
ties at  least  live  days  before  the  day  of  bear- 
ing. Tbe  power  under  this  special  law,  on- 
Uke  tbe  general  law,  Is  conferred  'Up<Hi  tbe 
commissioners  to  compel  tbe  attendance  of 
witnesses  and  the  production  of  testimony 
and  to  administer  oaths  and  punish  for  con- 
tai^  as  folly  as  is  provided  by  law  tor  ttte 
district  and  county  courts.  Tbey  shall  hear 
evidence  as  to  the  value  of  the  property 
sotvht  to  be  condemned,  as  to  ttie  damages 
which  will  be  sustained  by  tbe  owner  thereof 
by  reason  of  soch  condemnation,  etc.  Tb^ 
become  a  special  trUnmal,  Invested  with  like 
powers  confOTred  upon  the  courts  of  this 
state,  to  administer  fair  and  equal  Justice  be- 
twem  the  landowner  and  the  county  In  Uie 
omdemnatlon  of  such  owner's  property  to 
public  nsfc  "Wboi  thco'  shall  have  assessed 
the  damages,  they  are  required  to  reduce 
tbelr  dedslrai  to  wrltli^  •  •  •  and  shall 
file  tbdr  assessment  together  with  all  oth- 
er papers  connected  with  tbe  cose,  with  tbe 
county  Judge.  If  ^ther  party  be  dlsiatlafled 
wlUi  tbe  decision  of  snidi  commissioners  he 
may  within  ten  days  aftor  tbe  same  has  berai 
filed  with  the  county  judge  file  hfa  oppo- 
sition thereto  to  writing,  setting  forth  the 
particular  cause  or  causes  of  his  objection 
and  thweiqion  the  adverse  party  shall  be 
dted  and  said  cause  sball  be  tried  and  de- 
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termlned  as  In  ofber  dvQ  cftOM  In  nlfl 

court 

At  the  time  tlie  qwdal  road  law  under 
conBideration  was  passed  it  was  provided 
that  in  uo  case  shoald  the  railroad  company 
be  entitled  to  enter  upon  and  take  the  prop- 
erty condemned  without  having  paid  yftat- 
ever  amount  of  damages  aud  costs  may  hare 
been  awarded  or  adjudged  against  It  And. 
while  this  provision  of  the  law  was  amended 
by  an  act  of  the  Twenty-Sixth  Legislature 
(Gen.  Laws  1899,  p.  105,  c.  70),  for  the  pui^ 
pose,  as  stated  in  Its  caption,  "to  permit  rail- 
road and  other  corporations  having  the  right 
of  eminent  domain  to  eater  upon  and  take 
posseBBlon  of  the  property  sought  to  be  con- 
demned pending  litigation,'*  stUl  this  right  Is 
made  to  dqtend  (1)  upon  the  payment  by 
such  corporation,  as  a  condition  precedent, 
of  wtiatever  amount  of  damages  which  had 
been  adjudged  against  It  the  conunisslon- 
ers,  or  a  deposit  of  the  same  in  money  In 
court,  subject  to  the  order  of  the  defendant, 
and  also  the  payment  of  the  costs  awarded 
against  It ;  (2)  a  d^oslt  In  said  conrt  In  ad- 
dition to  the  above,  of  a  further  sum  of  mon- 
ey equal  to  ttie  amount  of  damages  awarded 
by  tbe  commissioners  to  be  beld,  t(^ther 
with  tbe  award  itself,  to  secure  all  dam- 
ages which  may  be  awarded  against  the 
plaintiff ;  and  the  giving  of  a  bond,  with  two 
or  more  solvent  sureties,  conditioned  for  the 
payment  of  costs  either  In  the  court  IkIow 
or  upon  appeal.  By  the  special  road  law 
passed  for  Dallas  county  these  statutes  are 
made  applicable  to  proceedli^  for  the  con- 
demnation of  land  by  tbat  counlr  for  road 
purposes.  No  sucb  provision  to  secure  the 
payment  of  the  damages  sustained  tbe 
property  owner  can  be  found  In  the  law  gov- 
erning tbe  proceedings  to  condemn  properly 
for  that  purpose  under  the  general  road  law. 
Aa  bas  been  seen,  bowew  inadequate  the 
compensation  assessed  by  the  commissioners' 
court  under  tbe  general  road  law  may  be, 
and  although  an  appeal  is  taken  to  the  county 
court,  where  a  Judgment  may  be  roadered  for 
an  amount  largely  In  excess  of  tbat  allowed 
1^  tbe  onnmlnloiwrs'  court,  yet  the  county 
may  enter  upon,  injure,  and  appropriate  the 
land  of  its  citizen  without  being  required  to 
give  any  security  for  tbe  amount  of  damages 
which  he  may  ultimately  recover,  except  to 
make  a  deposit  of  the  original  amount  award- 
ed with  tbe  county  treasury.  Especially  do 
we  regard  tbe  respective  provisions  of  tbe 
two  statntes  here  referred  to  as  being  essen- 
tially different  and  in  conflict  Tbe  amount 
of  compensation  for  the  property  taken  and 
for  all  damages  incld^t  to  its  talcing,  as  well 
as  the  security  far  the  payment  thereof,  is  a 
matter  of  vital  Interest  to  the  owner  of  the 
land  sought  to  be  condemned.  Clearly,  this 
Interest  Is  best  protected  and  safeguarded 
by  the  provisions  of  tbe  special  road  law. 
Sndti  law  imposes  no  unjust  burden  upon  the 
connty,  nor  does  it  allow  any  Interference 
wttb  a  proper  exerdsa  at  Its  right  of  eminent 


domain,  and  Otttn  so  materially  from  tile 

general  road  law,  and  furnishes  such  a  com- 
plete and  Independent  method  of  opening  and 
working  public  roads  and  mode  of  procedure 
by  which  pn^»erty  may  be  condemned  to  a 
public  use.  tbat  we  think  it  must  be  held  to 
be  a  substitute  for  the  general  road  law.  and 
not  merely  cumulative  of  the  remedy  provid- 
ed therein.  In  tbe  case  of  Tbe  Stete  v.  I. 
&  G.  N.  Ry.  Co.,  S7  Tex.  634,  it  is  held.  In 
effect,  that  "a  stetute,  which,  as  to  a  cer- 
tain subject-matter  of  a  prevlodb  statute, 
creates  a  new,  entire,  and  indepaident  sys- 
tem respecting  tbat  subject-matter,  will  be 
held  to  repeal,  without  express  words  to  that 
effect,  so  much  of  the  prior  statute  as  is  in- 
consistent therewith.  Whm  express  words 
of  repeal,  so  far  as  two  stetutes  are  innnuist- 
«it,  are  contained  In  tbe  subsequoit  statate^ 
there  Is  no  room  for  construction,  save  aa 
to  the  questl(Hi  of  conflict,  and  In  so  far  as 
they  BO  conflict  the  latter  must  prevalL"  We 
think  the  special  road  law  for  Dallas  county 
should  be  taken  as  the  latest  expression  of 
tbe  legislative  will  upon  tbe  subject  relatire 
to  Dallas  county,  and  thorefore  the  rule  an- 
nounced in  the  case  dted  is  applicable  We 
are  also  of  the  opinion  that  tbe  use  of  the 
lai^Tuage  to  tbe  special  road  law,  "and  tlw 
same  proceedings  may  be  had,  and  the  same 
rights  shall  exist  to  each  party  tbat  would 
exist  if  the  [condemnation]  proceedings  were 
by  a  railroad,  "should  not  be  construed  aa  li^ 
dicating  that  tbe  purpose  of  tlie  L^lslature 
was  to  confer  upon  the  ctHnmlssIoDers'  oonrt 
ouly  discretionary  poww  to  proceed  under  tbe 
railroad  right  of  way  stetute  to  the  condem- 
nation of  land  tot  road  purposes  In  Dallas 
county.  In  the  case  of  Rains  v.  Herring,  68 
Tex.  468,  tbe  court  says :  "Wbetfa»  the  word 
'may'  to  a  stetute  Is  permissive  ot  obliga- 
tory d^>end8  to  a  great  measure  upon  the 
true  tot«it  and  object  of  the  L^slatnre  to 
maktog  the  enactment  It  means  'must' 
whenever  third  persons  or  the  public  have 
an  toterest  to  having  tbe  act  done,  or  have 
a  claim  de  Jure  that  tbe  power  shall  be  ezer- 
dsed."  And,  as  there  said,  we  think  the 
present  case  Is  an  Instance  of  that  character. 
The  object  of  the  special  road  law.  as  stated 
to  the  caption,  was  to  create  a  more  efficient 
road  system  for  Dallas  connty,  and  tbe  mode 
of  procedure  for  tbe  condemnation  of  land 
as  thereto  provided  marks  one  of  the  moat 
Important  features  of  tbe  system  adopted. 
If  the  enforc«nent  of  this  provision  and  tea* 
ture  of  the  law  is  to  be  left  to  the  wlU  or 
caprice  of  tbe  commlBaloners'  court  of  the 
county,  then  to  tbat  extent,  to  our  oplnl«i, 
will  the  tot^tlon  of  the  L^tialature  to  the 
passf^  of  tbe  act  be  thwarted.  A  CMistruc- 
tion  leadtog  to  such  a  result  should  not  be 
adopted  by  the  courte.  Our  conclusion  la 
that  the  several  provisions  of  the  special 
road  law  to  question,  taken  to  connection 
with  the  articles  of  our  statute  ptescrlbinc 
the  mode  of  procedure  for  tbe  ooodaiiinatlon 
of  land  by  a  railway  companyi  preaantii  ■ 
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full  and  efficient  s^tem  for  the  IflTing  out, 
woi^lDK  and  dralnlns  public  roads  In  Dallas 
coBDt7,  and  for  the  condemnation  of  land 
for  tliat  porpose.  separate  and  distinct  friun 
onr  senCTal  road  law ;  that  the  provlslMUi 
of  the  q>eclal  road  law  for  Dallas  county  are 
•0  dissiinllar,  and  In  such  conflict  with  the 
gmeral  road  law,  that  at  least  the  proTlslons 
of  the  latter  law  relating  to  the  condemna- 
tiaa  irf  land  for  road  ptupoaes  are  repealed 
the  ftomer  law  In  so  far  as  Dallas  connty 
fa  concerned.  This  conclusion  rendoa  un- 
necessary the  discussion  of  any  other  ques- 
tion  presented.  A  compliance  with  the  spe- 
cial road  law  for  Dallas  county  was  neces- 
nry  to  effectuate  a  valid  condemnation  of 
appellant's  land  for  road  purposes.  There  Is 
no  pretense  that  this  was  done,  and  It  fol- 
lows that  there  was  no  legal  condemnation 
of  it.  This  being  true,  appellant's  remedy 
by  Injunction  to  restrain  the  opening  of  the 
contemplated  road  over  his  land  cannot  be 
questioned,  and  under  the  pleadings  and 
proof  Judi^n^t  should  have  been  entered  in 
his  favor.  We  think  appellant  was  entitled, 
perhaps,  to  manlnal  damages  fot  the  tres- 
pass upon  his  land,  which  would  have  enti- 
tled him  to  a  recovery  of  costs ;  but  this  re- 
sult is  acoompUshed  the  disposition  made 
of  the  case  on  this  appeal,  and  furtlier  ac^ 
tion  upon  that  branch  of  the  case  becomes  un- 
important 

The  Judgmrait  of  the  court  below  is  tbxre- 
tan  reversed,  and  Judgment  Is  here  rendered 
perpetuating  the  Injunction  Issued  In  this 
cause,  and  that  appellant  recover  possession 
of  the  land  described  In  his  petitloa. 


IMTBRNATIONAL  A  6.  N.  R.  00.  T. 
STILL. 

(Obnrt  of  Oii41  Appeals  of  Texas.   June  7, 

1905.) 

1.  SeBVART'S  iNJUaiBB— NlOLIOINOB— Ques- 
TlOn  FOB  JUBT. 

In  an  action  asainat  a  railroad  company 
for  injuries  to  a  servant,  owing  to  other  eerv- 
ants  having  rolled  a  bale  of  cotton  on  plaintiff, 
held,  that  the  qoestion  of  their  negllguice  was 
for  the  jury. 

2.  Sahb— Fellow  SravAms. 

Laws  1801,_p.  25.  c.  24,  and  Act  June  18, 
1887  (I^ws  18977  P-  14.  c.  6),  providea  that,  in 
order  to  make  the  servants  of  railroad  com- 
panies fellow  servants  they  must  be  engaged 
in  the  common  service  of  the  master  in  the 
same  grade  and  department  of  the  Bervice  for 
a  common  purpose,  and  working  together  at  the 
Bsme  time  and  place,  In  the  same  character  of 
work,  and  at  the  same  piece  of  work.  Held, 
where  several  servants,  constituting  a  "bridge 
gang,"  under  the  direction  of  one  foreman, 
were  divided  Into  two  sqaada,  and  ordered  to 
move  bales  of  cotton  from  one  side  of  a  plat- 
form, which  was  being  repaired  by  the  gang, 
to  another,  and  one  of  them  was  injured  b; 
the  servants  in  the  other  squad  rolling  a  bale 
of  cotton  over  on  him.  the  injured  servant  and 
the  others  were  not  fdlow  servants. 

3.  Save— Coif armmoN AX,  Law. 

Laws  1891.  p.  25.  c.  24,  and  Act  June  IS, 
1897  (Iaws  1SB7.  p.  14,  &  6),  determining  who 

«&W^17 


shall  be  fellow  servants  In  the  employ  of  a 
railroad  company,  tt  constitutional, 
4.  INJTJBIES  TO  SEBVANI^BviDEKCaB. 

In  an  action  against  a  railroad  company 
for  injuries  to  a  servant,  evidence  Md  not  to 
show  any  negllgsnoe  on  tiu  part  of  plalntiirs 
foreman. 

Appeal  ttom  Dlstrlet  Oonr^  Bosk  Oonnly; 
Blchd.  B.  Levy,  Judge. 

Action  by  Joe  Still  against  the  Interna- 
tional A  Oreat  Noxtbem  Ballroad  Company. 
From  a  Judgmmt  in  favor  of  plaintiff,  de- 
fendant appeals.  Reversed. 

N.  A.  Stedman  and  Gould  &  Morris,  tor 
appellant.  Johnson  &  Edwards,  for  app^ 

lee. 

OILL,  J.  The  appellee  sued  the  appellant 
railway  company  for  damages  for  personal 
Injuries  sustained  by  blm,  and  in  a  Jury 
trial  procured  a  verdict  and  Judgment,  from 
which  the  defendant  company  has  appealed. 

PlalntUTs  action  was  based  on  the  al- 
leged negligence  of  the  defendants  servants 
in  rolling  a  bale  of  cotton  on  his  foot  while 
he,  In  the  service  of  the  company,  was  en- 
gaged In  rolling  a  different  bale;  and  also 
on  the  alleged  negligence  of  the  foreman  In 
superintendence  of  the  work  in  failing  to 
exercise  care  to  avert  the  Injury.  The  de- 
fendant answered  by  general  denial,  a  pin 
of  contributory  negligence,  and  that  the  ac* 
ddent  was  due  to  the  negligence  of  those 
who  were  fellow  servants  of  plaintiff.  Ap- 
pellee was  a  member  of  a  "bridge  gang"  in 
the  service  of  appellant  and  In  March,  1908, 
was  Injured  under  the  following  .circumstan- 
ces: The  bridge  gang,  under  the  direction  of 
Jts  foreman,  were  engaged  in  repairing  appel- 
lant's cotton  platform  at  the  town  of  Kllgore. 
There  were  about  25  bales  of  cotton  on  the 
north  portion  of  the  old  platform.  The  work- 
men first  reconstructed  and  repaired  the 
south  half  or  portion  of  the  platform,  leav- 
ing an  open  space  about  six  feet  wide  be- 
tween the  new  and  the  old  portions.  They 
bridged  this  apace  with  planks,  and  nnder^ 
took  with  their  hands  to  roll  the  bales  of 
cotton  onto  the  new  portion  of  the  platfwm 
In  order  to  reconstruct  and  repair  the  other 
portion.  The  men  were  not  supplied  with 
cotton  hooks  or  other  Implements  with  which 
to  handle  the  cotton.  The  foreman  directed 
five  members  of  his  crew  to  move  the  cotton, 
and  he  divided  these  Into  two  separate 
squads  by  directing  aK>ellee  and  one  Ous 
Little  to  act  together  and  roll  the  same  bale, 
and  the  other  three  men  to  act  together  and 
roll  a  separate  bale.  Appellee  and  Gus  Lit- 
tle, working  together  and  rolling  one  bale 
at  a  time,  had  rolled  about  five  bales  onto 
the  completed  part  of  the  platform;  and  the 
other  three  men.  working  together  and  roll- 
ing one  bale  at  a  time,  had  rolled  about  five 
bales  onto  the  completed  part  of  the  plat- 
form, when  appellee  was  Injured.  Appel- 
lee and  Gus  Little  always  rolled  the  same 
bale  together,  no  other  person  aiding  them; 
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and  th«  other  three  men  always  rolled  the 
same  bale  together,  neither  appellee  nor 
Little  aiding  them.  Appellee  and  Little 
were  always  In  front  with  their  bales,  the 
other  three  men  rolling  their  bales  along 
behind  them.  On  the  unrepaired  portion  of 
the  platform  was  a  post  supporting  the  coi^ 
ner  of  a  small  shed,  and  the  men  In  rolling 
the  cotton  had  to  stop  at  or  near  this  post 
each  time  and  turn  the  bales  by  lifting  or 
sliding  the  end  around,  so  as  to  get  them 
in  position  to  be  rolled  directly  across  the 
planks;  and  this  had  been  done  by  appellee 
and  Little  and  by  the  other  three  men  with 
each  respective  bale.  After  each  squad  had 
rolled  about  five  bales  of  the  cotton  onto  the 
new  portion  of  the  platform,  appellee  and 
Little  were  rolling  another  bale,  and,  reach- 
ing this  post,  halted  an  Instant  to  tnrn  the 
bale  by  sliding  Its  end.  Appellee  was  stoop- 
ing to  take  bold  of  the  bale  again,  with  one 
foot  behind  the  other  and  resting  on  the  toe, 
when  the  other  three  men,  rolling  a  separate 
bal^  rolled  the  same  up  behind  appellee, 
and  rolled  It  against  him,  and  it  fell  upon 
his  leg  and  foot,  seriously  Injarlng  him. 
The  foreman  was  not  Immediately  present 
at  the  time  of  the  accident,  but  bad  started 
or  gone  to  the  business  portion  of  the  little 
town  where  the  accident  occurred.  It  Is 
apparent  from  the  facta  stated  that  the  neg- 
ligence of  th(we  who  rolled  the  bale  on  platn- 
tlfTa  foot  was  an  Isane  for  the  jury.  Wheth- 
er they  were  fellow  servants  of  plalntifE  is 
a  question  of  law,  the  facts  as  to  their  rela- 
tion  to  him  being  undisputed.  The  appel- 
lant assails  the  Judgment  upon  four  distinct 
grounds:  First.  That  there  was  no  evidence 
of  negligence  on  the  irart  of  defendant's  8erv«- 
ants  In  rolling  the  bale  of  cotton  against 
plaintiff's  foot  Second.  The  employto  roll- 
ing the  bale  which  caused  the'  ac<Ment  were 
fellow  servants  of  plaintiff,  and  this  not- 
withstanding the  fellow  servants  law,  as 
amended  by  the  act  of  1897.  Third.  That 
If  the  act  In  question  be  construed  to  apply 
to  wortc  lOf  the  character  of  that  in  which 
plaintiff  was  engaged  at  the  time  of  the  ac- 
cident, the  act  is  obnoxious  to  the  federal 
Constitution.  Fourth.  The  court  erred  In 
submitting  to  the  jury  the  Issue  of  the  fore- 
man's negligence,  because  there  was  no  evi- 
dence to  antborlze  Its  submission. 

We  have  already  disposed  of  the  first  ob- 
jection in  stating  that  tlie  luoe  was  pre- 
sented by  the  evidence. 

The  second  objection  presents  a  question 
ot  grmter  difficulty.  By  the  common  law, 
as  construed  by  our  Supreme  Court,  all  per- 
sons engaged  In  the  service  at  the  same  mas- 
ter and  working  to  a  common  purpose, 
whether  or  not  they  were  in  the  same  grade 
of  service  or  In  the  same  department,  and 
however  widely  their  service  might  be  aep- 
arnted,  were  fellow  servants  withtn  the  rule 
which  exempted  the  master  from  liability 
to  one  for  the  negligence  of  another.  Rall- 
wa7  Company  t.  Welch,  72  Tex.  288^  10  8. 


W.  520,  2  L.  R.  A.  S39.  Against  the  rule 
thus  broadly  stated  and  as  broadly  applied, 
our  Supreme  Court  bad  begun  to  protest,  It 
being  manifest  that  In  many  cases,  under 
conditions  now  existing  to  many  depart- 
ments of  business  and  commerce,  such  rea- 
sons as  might  Justify  the  doctrine  generally 
had  ceased  to  exist  The  role,  however, 
was  too  well  deflned  and  too  firmly  es- 
tablished to  be  set  aside  by  the  courts. 
Welch's  Case,  supra.  By  the  act  of  March 
10,  1891  (Laws  1891.  p.  26.  c.  24).  the  rule  as 
ttppHed  to  railway  companies  was  modified 
BO  that,  in  order  to  make  their  employes  fel- 
low servants,  they  must  be  engaged  in  the 
common  service  of  the  master;  In  the  same 
grade  of  the  service,  neither  being  in  super- 
intendence over  the  other;  engaged  in  the 
same  department  of  service,  working  to  a 
common  purpose,  and  working  together  at 
the  same  time  and  plac&  A  further  change 
was  made  by  the  act  of  June  18,  1887  (Laws 
1897,  p.  14,  c.  6).  which,  in  effect,  added  two 
other  elements  to  the  provisions  of  the  act 
of  189.1,  so  that  in  addition  to  the  require- 
ments of  tiiat  act,  employes  of  railway  com- 
panies. In  order  to  come  within  the  fellov 
servant  rule,  most  be  engaged  in  the  same 
character  of  work,  and  must  be  working  to- 
gether at  the  same  piece  of  work.  It  le 
thus  apparent  tiiat  for  reasons  which  the 
Legislature  regarded  as  sufficient  the  fellow- 
servant  doctrine  as  defined  by  our  courts 
was  restricted  within  a  veery  narrow  com- 
pass wheal  applied  to  the  employ^  of  rail- 
way companies.  The  amoidmeat  must  be 
held  to  have  added  some  practical  provlfldfRi 
to  the  law  then  In  force,  or  its  passage 
would  have  been  meaningless.  Under  the 
act  of  1891  the  plaintiff  in  this  case  would 
have  clearly  come  within  Its  provlalona.  tor 
he  and  those  who  rolled  the  cotton  on  his 
foot  were  in  the  common  service  of  the  mas- 
ter. They  were  in  the  same  grade  of  serv- 
ice. They  were  engaged  In  the  same  de- 
partment of  service.  They,  were  working 
for  a  common  purpose  and  working  togeth- 
er at  the  same  time  and  place.  Tbe  plaln- 
tifTs  case  contains  at  least  one  of  tbe  addi- 
tional elements  of  the  law  of  1887.  He  and 
those  who  injured  him  were  engaged  In  the 
same  Character  of  work.  But  they  wore  not 
working  together  at  the  same  piece  of  woA. 
The  foreman  bad  directed  plaintiff  and  an- 
other to  aid  each  othtt  in  moving  each  bale 
of  cotton  wlilch  fell  to  their  lot  to  handle  on 
the  occasion  In  question.  The  foreman  had 
directed  three  of  his  companions  to  aid  each 
other  in  the  handling  of  each  bale  which 
fell  to  their  lot  to  move.  In  this  sense  the 
moving  of  each  separate  bale  was  a  s^w- 
rate  task,  and  It  was  not  contemplated  ^ther 
that  the  three  should  aid  the  two  or  Qie  two 
the  three.  The  work  was  separable  Into 
pieces,  and  seems  to  fall  within  the  pnrpose 
of  the  law.  We  fully  realize  that  In  apply- 
ing the  language  of  the  act  to  the  Inflnlte 
variety  of  situations  whldi  may  arise  manj 
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difficulties  win  be  preseoted,  but.  U  we  are 
right  in  our  conclusion  that  the  Legislature 
had  in  mind  not  only  a  piece  of  wwk  in  the 
general  sense  of-the  phrase  when  applied  to  a 
whole  which  might  consist  of  many  parts,  but 
also  any  one  of  those  separable  parts  when 
being  separately  handled  <w  treated,  then  it 
seems  to  us  the  case  before  us  is  typical. 
The  act  came  up  for  construction  in  Long's 
Case,  M  Tex.  63,  67  S.  W.  802.  Thm  the 
members  of  a  section  gang  were  returning 
their  tools  to  the  toolbouse  at  the  dose  of  a 
day's  work.  Some  were  carrying  them  «t 
a  band  car,  while  othrn  walked  down  the 
tnuA:  with  the  Implements  In  tiietr  hands. 
One  of  the  latter  was  Injured  by  the  ne|^- 
gence  of  those  operating  the  handcar.  It 
was  hdd  that  the  Injured  man  was  not  a 
teUow  so'vant  of  those  operating  the  hand 
car.  Tbe  ground  on  which  the  discussion 
was  based  was  that  the  character  of  the 
work  bting  done  by  those  on  the  band  car 
was  different  from  that  being  done  by  those 
wtw  were  walking,  but  the  opinion  was  also 
expressed  that  those  carrying  the  tools  by 
means  ot  the  hand  car  wwe  engaged  on  a 
dlffermt  piece  ot  work,  and  the  tredd  of  tbe 
mind  of  the  court  Is  further  Indicated  by  tbe 
foUowlng  expressiim:  "But  it  wouU  seem 
tbat  an  employ^  who  was  carrying  tme  or 
more  tools  without  Uie  aid  of  another  was 
engaged  In  a  different  i^ece  of  work  from 
that  wUch  was  being  done  by  any  oae  of  his 
eo>empl«yfi8.*'  The  case  dted  stronfl^y  sup* 
ports  our  conclusion  in  the  present  case, 
eroi  if  tbe  language  quoted  be  disregarded 
as  mere  dicta,  for  in  holding  tbat  men  who 
bad  oeeopted  ttie  relation  of  fellow  serrants 
dmlDg  the  entire  workli^  day  ceased  to  be 
sncb  when  by  different  methods  and  in  dlf- 
fnent  ways  they  engaged  In  the  common 
task  of  returning  the  tools  to  the  toolbouse 
It  was,  In  ^ect,  decided  tbat  tbe  statute  ap- 
plied to  parts  of  an  entire  task  when  tbe 
task  was  separable  into  smaller  parts  capa- 
ble of  Independent  handling.  Appellant 
cites  tbe  cases  of  Railway  r.  Howard  (Tex. 
Sop.)  80  S.  W.  229;  Railway  v.  Oloyd  (Tez. 
GlT.  App.)  78  8.  W.  43;  and  Lafeey  t.  Bail- 
way  (Tex.  Civ.  App.)  76  8.  W.  668.  In 
Cloyd's  Case  be  and  the  man  by  whose  neg- 
ligence be  was  injured  were  both  engaged 
In  wiping  tbe  same  engine  at  the  same  time. 
They  were  in  the  same  grade  of  employ- 
ment. It  was  Tory  clear  that  they  were  en- 
gaged In  tbe  same  character  ot  work,  and 
on  Uie  same  piece  of  work,  and  It  was  held 
that  tbey  were  fdlow  serrants.  In  Lakey's 
Case  tbe  Injured  person  and  tbe  man  whose 
negUgence  caused  his  injury  were  engaged 
In  mdoadlng  a  railroad  rail  from  a  push  car. 
It  was  the  duty  of  one  to  call  out  when  tbe 
latter  end  of  the  rail  was  about  to  drop  ftom 
tbe  car,  so  tbat  those  In  front  could  dtap  it 
at  tko  same  tlmew  Tbe  man  whose  duty  It 
was  to  caU  out  n^llgently  failed  to  call, 
and  bis  co-serrant  was  injured  by  tbe  fall 
of  ^  ran.  This  court  hdd  them  to  be  fel- 


low serrants,  and  the  holding  waa  JuaUfled. 
Th^  wae  clearly  engaged  on  tbe  same 
piece  of  work.  We  are  unable  to  see  In 
what  respect  Howard's  Oase,  si^^  bears 
upon  tbe  question  one  w^  or  tbe  other.  If 
he  was  engaged,  edther  actually  or  tbecwet- 
Ically,  In  aiding  the  men  on  the  engines  In 
moving  them  Into  the  roundhouse  tbey  were 
all  oigaged  ^n  the  same  piece  of  work  and 
In  the  same  characto'  of  work,  fw  there  was 
but  the  one  task,  vis.,  the  moving  ot  the 
engines.  We  are  of  opinion  tbe  trial  court 
did  not  m  In  assuming  that  the  plaintlfl  and 
those  wbo  committed  the  act  which  injured 
falm  were  not  f^low  servants. 

We  shall  not  Indulge  In  a  discussion  ot 
appellant's  point  that  tbe  statute  Is  unctmatl- 
tutionaL  Sndi  statutes  have  genwally  bera 
upheld.  Campbell  t.  Cook.  86  Tex.  680,  26 
S.  W.  486,  40  Am.  St  R^.  878^  and  authori- 
ties dted. 

Tbe  objection  that  the  stetnte  cannot 
rightly  be  bdd  to  Include  the  character  of 
labor  In  which  the  plaintiff  was  engaged 
at  die  time  of  his  Injuilm  without  doing  vio- 
lence to  the  fourteenth  amendment  is  not 
without  force,  but  tbe  language  of  the  stat- 
ute Is  gen««l,  and  applies  In  terms  to  rail- 
way employes,  rather  ttian  to  tbe  character 
of  the  labor  In  which  they  may  engage.  It 
leaves  no  room  for  construction.  No  author- 
ity is  dted  directly  in  support  of  the  propo- 
sition, and  we  .incline  to  think  the  distinc- 
tion insisted  on  will  not  be  made. 

The  last  objection  must  be  sustained.  Tlie 
court  committed  reversible  error  in  submit- 
ting the  alleged  negligence  of  tbe  fn^man 
as  a  ground  of  recovery.  The  evidence  did 
not  present  tiie  Issue.  That  such  an  error  Is 
harmful,  and  requires  a  reversal  In  all  cases 
in  which  the  Judgment  Is  predicated  upon 
Issues  determined  by  the  Jury,  has  been  held 
without  exception.  Tlie  point  that  the  er- 
ror was  invited  is  not  well  taken.  For  tbe 
reasons  given,  the  judgment  is  reversed,  and 
the  cause  remanded. 

Bsversed  and  remanded. 


WHALBT  V.  BANKERS'  UNION  OF  THB 
WORLD.* 

(Ooart  of  Oivll  Appeals  of  Texas.   May  10. 

.1005.) 

1.  Mutual  Bekefit  Socisrr— Fobsioii  Coa- 

POBATIONS. 

Where  corporations  are  created  by  differ- 
ent states,  they  can  only  consolidate  under  con- 
current legislation  of  each  state,  in  which  event 
there  is  a  separate  and  distinct  corporation  in 
each  state,  aa  the  laws  of  each  have  no  extra- 
territorial effect. 

IBd.  NoC&— For  cases  In  point,  see  voL  IS; 
Oent  I>{g.  OorporatloDa,  1 26^] 

2.  SAMX— CONSOLIDATIOn. 

Where  two  corporations  orgranlzed  under 
the  laws  of  Afferent  states  attempted  to  consoli> 
date  without  any  stetute  authorizing  such  cott- 

*It0hearliig  denlefl  June  14,  1906.  and  writ  of  error 
dinolaMd  hj  Boprem  Goort  for  vrant  of  JurMlo- 

UOD. 
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solldatlon,  Qie  attempt  was  a  nullitr.  and  did 
not  create  a  de  facto  corporation  by  user. 

[Gd.  Note. — For  cases  in  point,  Ke  ToL  12, 
Cent.  IXg.  CorporationB,  {  70.1 

3.  Saub— Liabilities  — Bquitabia  Ertop- 

PBL. 

Where  a  matnal  benefit  society  by  Tbich 
Dlaintiffs  wife  was  inaored  for  plaiatiff'g  bene- 
fit made  an.  ineffectaal  attempt  to  consolidate 
with  defendant  association,  and  the  latter  at- 
tempted to  take  over  all  of  me  assets  and  certifi- 
cates of  tbe  former,  but  received  notbing  of 
valae  belonging  to  plaintiff  or  bis  wife,  and 
made  no  promise  or  agreement  with  them  based 
on  any  consideration,  plaintiff  conld  not  Tecorer 
from  defendant,  on  nis  wife's  certificate,  after 
her  deatb,  on  tne  ground  of  equitable  estoppel. 

4.  Saick— Action  aoairbt  Rkceiveb. 

Where  defendant,  a  mutual  benefit  socie- 
ty, made  an  Ineffectual  attempt  to  consolidate 
witb  an  insolvent  association  and  tabe  over 
its  assets  and  certificates,  a  holder  of  a  cer- 
tificate against  sncii  insolvent  association  could 
only  enforce  his  rights  through  Its  receiver  aft- 
er tbe  receiver  had  recovered  the  assets  of  the 
society  so  erroneously  paid  over. 
6.  BaUE— DiVEBBION  OT  BENcriT  Fdnd. 

Acts  1899,  p.  195.  c.  115,  f  1,  provides 
that  a  fraternal  beoieficial  association  is  a  cor- 
pora tion  formed  and  carried  on  for  the  sole 
benefit  of  its  members  and  beneficiaries,  and 
not  for  profit,  and  sections  2  and  8  authorize 
similar  associations  organised  under  the  laws 
of  other  states  to  do  business  In  Texas  on  com- 

S lying  with  certain  statutory  requirements. 
Teld,  in  the  absence  of  proof  to  tbe  contrary,  it 
will  be  presumed  that  a  foreign  beneficial  as- 
sociation doing  business  in  Texas  was  created 
for  the  same  purpose  as  that  described  in  sec- 
tion 1,  and  hence  a  contract  to  divert  its  bene- 
fit fund  to  the  payment  of  certificates  Issued  by 
another  corooration*  with  which  it  had  no  pow- 
er to  consondate^  is  oltia  Tins  and  Ttrfd. 

Appeal  from  District  Court;  Oo<Ae  Cotm- 
ty ;  D.  B.  Barrett,  Judge. 

Action  by  John  T.  Whaley  against  the  Na- 
tional Aid  Assocl&tloD  and  another.  From  a 
judgment  In  favor  of  defendant  the  Bankers' 
Union  of  the  World,  plaintiff  appeals.  Af- 
firmed. 

Qjeea  ft  Blanton,  for  appellant  M.  E. 
Mnrpbr,  for  app^lee. 

NBIIX^  J.  TUs  BDlt  was  brougbt  on  the 
12tta  day  of  Uarcb,  1902,  by  the  a^llant, 
John  T.  Whator,  against  the  National  Aid 
Association  and  the  Bankers'  Union  of  the 
World,  to  recorer  $900  and  Interest,  as  bal- 
ance due  upon  the  benefit  certificate  or  policy 
described  In  our  conclnstoiu  of  fact  It  was 
allied,  as  the  ground  of  recovery  against 
the  Bankers'  Union,  that  on  the  26th  of  Oc- 
tober, 1901.  it  for  a  valnable  ccmslderatitm, 
agreed  with  the  National  AU.  Association  to 
pay  all  Just  and  lawful  claims  for  death  uid 
disability  losses  of  Its  members,  and  that  by 
virtue  of  such  agreement  It  became  obligat- 
ed to  pay  plalntitC  the  amount  due  <m  the 
policy  or  benefit  certificate  referred  to.  The 
Bankers'  Unlim  by  its  answw  iQ>eclally  de- 
nied the  alleged  agreemoit  and  pl«tded  that 
If  sttcb  agreement  was  ever  made  It  was  uxt> 
mutborlced.  ultra  vires,  and  void.  The  Na- 
tional Aid  Association  neither  aiqteared  nor 
answered  In  the  case^  and  Judgment  was  ren- 


dered  against  it  by  default  The  case  as  to 
the  Bankers'  Union  was  tried  before  a  Jury, 
whom  the  court  Instructed,  after  hearing  all 
the  evidence,  to  return  a  verdict  In  faror  of 
such  defendant  From  a  Judgment  entered 
upon  the  verdict  returned  in  obedience  to  the 
instruction,  this  appeal  is  prosecuted. 

Conclusions  of  Fact 

The  National  Aid  Aasodatlon.  organized 
under  and  1^  rlrtne  of  the  laws  of  the  state 
of  Kansas.  <hi  tbe  2lBt  day  of  Febmaxy.  1889, 
Issued  to  appellant  and  his  wife,  Caro  A. 
Whaley.  a  eratiflcata  or  policy  of  insurance 
wboeby  it  promised  to  pay  to  the  surviving 
member  (being  beneficiaries)  the  sum  of  91,- 
000,  or  SQch  sum  as  might  be  d^ved  tnm 
one  assesHuent  upon  all  the  members  of  saUl 
association.  In  March,  1901,  Caro  A.  Whal^, 
appellant's  wU^  died,  all  dues  and  asaess- 
mento  upon  the  boi^t  certificate  having  been 
paid  op  to  the  date  of  her  death.  Where- 
fore the  National  Aid  Association  became  lia- 
ble to  ly^llant  on  said  policy  according  to 
its  terms  in  effect  On  October  20,  lAOl,  the 
National  Aid  Assodatlon,  having  become 
lai^cely  indAted  and  hopelessly  InsolToit 
and  unable  to  pay  its  outstanding  Indebted- 
ness, consisting  of  death  claims,  salaries, 
eta,  attempted  to  consolidate  with  the  Bank- 
ers' Union  <^  the  World,  also  a  beneficiary 
association  organised  under  and  vlrtiM  of 
the  laws  of  the  state  of  N^raska,  whose  cei^ 
tlflcate  of  Incorporatiw  la  as  follows :  "The 
name  or  title  of  this  society  w  assoc^tlaD 
shall  be  The  Banken^  Union  of  the  World.' » 
The  <rttject  for  which  it  was  formed  was,  and 
is,  tbe  organlsatlini  of  a  fraternal  bokeficiary 
society  xtaOev  the  laws  of  Nebraska,  aa  above 
designated,  tot  the  sole  boieflt  of  Ita  mem- 
bers and  their  beneficiaries,  and  not  for  prof- 
it, and  having  a  lodge  syston.  with  ritual- 
istic form  of  work,  and  a  rqpreeentative  form 
of  govenmient  By  the  [woposition  of  tbe 
Bankers'  Unimi  to  tbe  National  Aid  Associa- 
tion which  led  to  ttie  attempted  consolida- 
tion, the  fOTmer  offered  to  assume  and  pay 
all  UabUltles,  including  deatb  dalma.  of  the 
latter.  The  National  AM  Association  hav- 
ing received  the  propositiQn.  through  Its  di- 
rectors, conducted  n^tlations  wltb 
Bankers'  Union  which  led  to  the  execnUon 
of  a  contract  In  writing  purporting  to  be  en- 
Into  betweok  the  two  assodatimis, 
which  was  signed  the  president  and  sec- 
retary of  each,  the  effect  of  which  was  that 
tbe  management  of  the  two  associations 
should  be  combined  by  the  res^rnatlon  of  all 
officers  and  directors  of  the  National  Aid  As- 
sociation, and  the  election  In  their  places  of 
penKms  for  the  respectlTe  offices  selected  Iqr 
tbB  management  of  the  Bankers'  Union; 
that  upon  consnmmatlon  ot  awA  consolida- 
tion the  Bankers'  Union  and  B.  G.  Spinney* 
who  was  its  president  and  general  manager, 
should  asstune  and  agree  to  pay  all  just  and 
lawful  claims  for  deatb  and  disability  losses, 
and  all  other  claims  and  losses  not  otherwise 
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provided  for,  against  the  National  Aid  As- 
sodatton,  which  had  then  or  might  thereaft- 
er  accrue;  that  upon  consolidation  the  Na- 
tional Aid  Association  should  turn  over  to 
the  combined  maaagement  of  the  fraternal 
orHer  all  moneys  on  hand  or  in  bank,  furni- 
ture, and  suppUee  owned  by  It,  and  $1,300 
on  d^Kwlt  with  the  National  Security  Com- 
pany of  New  York ;  and  by  which  agreement 
the  said  Spinney  promised  to  furnish  a  sched- 
ule of  the  property  owned  by  blm  of  the  ral- 
ue  at  least  (90,000,  to  the  end  that  the  Na- 
tl<nial  Aid  Association  might  have  a  full,  com- 
plete, satisfactory,  and  conclusive  proof  of 
fats  ability  personally  to  perform  fals  part  of 
the  contract  Aftw  this  agreemoit  was 
made.  In  pursuance  thereof  the  officers  of  the 
National  Aid  AsBodatlon  resigned,  and  new 
officers  of  the  Bankers'  Union  were  e''>cted, 
and  oil  the  property  mentioned  In  the  agree- 
ment, with  books,  fnmltnre,  and  money  on 
deposit  of  the  National  Aid  Assodatlui,  was 
turned  over  to  tiie  Bankers'  Union,  and  it  al< 
M»  encnted  10  notes  for  the  sum  of  $333 
each  to  the  officns  of  the  National  Aid  Asso- 
ciation. 

It  afflnnatlTeiy  appears  fftun  the  e^dence 
tiiat  there  was  no  antlunrity  In  the  chftrter 
of  either  assodatton,  or  In  tbB  statute  of  the 
state  Tlitne  of  wbidi  It  was  Incorponit- 
ed,  antb<nizlng  dtber  to  eonsoUdate  or  oom- 
blue  with  the  other  ot  any  other  assodntion. 
It  does  not  appear  from  the  evidence  that 
tfads  attempted  consolidation  cr  action  on  the 
part  of  ttie  officers  and  directors  of  the  t» 
qtectlve  assodatlimB  was  ever  ratlfled  1^  the 
lodges  of  the  assodatlons  in  the  several  states 
of  tbe  American  Unlrai  to  wblcta  the  membea 
of  tile  assodation  belonged,  and  which  acted 
for  and  connected  such  members  with  the  as- 
sodatlMi  to  whldi  they  respectively  belonged. 
After  the  attempted  coiwolidatlon  the  Bank- 
ers* Union  paid  appellant,  upon  the  bmeflt 
eertlflcate  or  policy  referred  to,  $100,  and 
neva  paid  him  any  more  aftwwards,  but  re- 
fused to  pay  the  balance.  The  Bankmf 
Union  of  ttie  World  never  at  any  time  Issued 
a  certllleate  or  poller  of  Insurance  to  appel- 
lant or  his  wife,  Caro  W.  Whaley,  who  died 
eight  months  before  tiie  attempted  consoU- 
datlon.  and  never  received  any  money  or 
thing  of  value  from  either  of  them,  and  was 
undier  no  obligation,  othw  than  such  as  may 
arise  ftom  tbe  facts  stated  above,  to  pay  tbem 
or  either  any  sum  of  mcmey  whatsoever. 

Oonduslons  of  Law. 

As  there  was  no  contract,  express  or  Im- 
plied, between  tbe  Bankers'  Union  of  tbe 
Wcffld  and  appellant  upon  which  the  liability 
of  tbe  former  can  be  establlsbed  in  favor  of 
the  latter  fbr  the  demai^  or  any  part  there- 
of, med  m,  tbe  liability  of  appellee,  U  it  ex- 
lata  at  all,  must  necessarily  rest  upon  its  at- 
tenqrted  ecHDSOlidatlon  with  tbe  Nati<Hul  Aid 
AseodaUon,  whose  benefit  rartlflcate  or  pol- 
icy appellant  bolda  tm  the  death  of  his  wlf& 
Oolporatiaw  have  no  power  to  consolidate 


unless  the  power  la  expressly  conferred  by 
their  charters,  or  by  the  charter  of  one  of 
them,  or  by  some  other  statute,  and  tbe  con- 
solidation must  be  effected  In  compliance 
with  the  terms  of  the  statute.  And  when  cor- 
porations are  created  by  different  states,  as 
were  those  involved  In  this  case,  they  can 
only  consolidate  under  concurrent  l^^tolatlon 
of  each  state ;  but  In  such  a  case,  since  tbe 
laws  of  the  state  have  no  «Ktraterrlt<Mrlat 
effect,  they  cannot  create  or  aid  In  creating 
a  corporation  in  anothw  state ;  and  there  is, 
in  law,  a  serrate  and  distinct  cwporatlra 
In  each  state  when  con>oratlons  ate  consoli- 
dated by  virtue  of  concurrent  legislation, 
i  When  a  con8olidatl(«i  of  corporations  has 
been  attempted,  but  tbe  resnlt  of  the  pro- 
ceedings, through  some  defect  or  want  of 
power,  baa  not  been  a  corporation  de  jure, 
tbe  ri^ts  and  obligations  acemlng  will  be 
determined  ascertaining  wbetiier  a  de 
teeto  corporation  has  been  fonned.  Unless 
a  oonsolldation  statute.  In  force  at  the  time 
of  the  proceedings,  autborlaed  the  proposed 
consolidation,  tbe  resnlt  was  a  nullity,  men 
if  thete  was  an  attempt  In  good  MHi  to  can- 
soUdate,  fallowed  by  an  assumptitm  of  cw- 
porate  powers.  American  Lioan,  etc:,  Oo.  v. 
Minn.,  etc..  By.  Co.,  157  111.  641,  42  N.  B.  IDS. 
An  attempt  to  do  that  which  the  law  does 
not  permit  can  iHrodnce  no  result  that  the  law 
will  recognlxa  A  body  which  cannot  become 
a  corporation  de  jure  cannot  become  a  corpo- 
ration de  f  actOL  Tbe  mere  user  of  corporate 
powws  which  might  have  been  lawfully  ac- 
quired, wltboot  a  bona  fflde  attempt  to  acquire 
.  than  by  forming  a  consoUdatiim,  does  not  cre- 
ate a  consolidated  corporation  de  fturto;  mx 
does  an  attonpt  to  organize  without  user  have 
that  effect  An  attempted  consolidation,  when 
no  statute  antborizeB  cfmsolldatlon.  Is  a  nul- 
lity; and  tbe  corporato  existence  ot  a  nom- 
inally consolidated  corporatlcm  fbrmed  In  tbe 
absence  of  l^slatlve  authority  fto  such  e(m- 
solldation  may  be  collatwaily  attacked,  ite 
acte  and  contracte  are  void,  and  it  cannot  be 
held  liable  for  the  debte  of  one  of  the  fioc' 
pwatlons  attempting  to  consolidate.  Noyes 
on  Intercor.  Rel.  fiS  92,  ^ ;  Flnnegan  v.  Noe- 
renberg,  S2  Mton.  239,  5S  N.  W.  IISO.  18  L. 
B.  A.  778.  38  Am.  St  Bep.  552 ;  Continental 
Oo.  V.  Toledo  By.  Co.  (O.  C)  82  Fed.  653; 
Amoican  Loan,  etc..  Go.  v.  Minn.,  etc,  Bj. 
Co.,  157  111.  641,  42  N.  B.  153;  Kavanagb  v. 
Omaha  Llf6  Assn.  (G.  G.)  84  Fed.  295 ;  Pearce 
T.  Madison,  ete.,  By.  Co.,  21  How.  441,  16  L. 
Ed.  184 ;  Mansfield,  ete.,  R.  Co.  v.  Brown,  26 
Ohio  St  223;  Mansfield,  eta,  R.  Co.  v.  Drink- 
er, 80  MIcb.  124;  Tnttle  v.  Michigan,  etc.,  R. 
Co.,  35  Kflch.  247 ;  Brown  v.  Dibble's  Betate^ 
65  Mich.  520,  32  N.  W.  656. 

Ai^Uant's  claim  cannot  be  based  upon  an 
equitable  estoppel,  for  be  paid  nothing  to  ap- 
pellee, nor  did  It  receive  anything  of  value  be- 
longing to  blm,  m  make  any  promise  or  agree- 
ment, based  upon  any  consideration,  with 
him.  The  appellee  is  liable,  if  to  any  one, 
to  the  National  Aid  Association  fw  tbe  moO' 
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ey  and  aaseta  received  by  tbe  former's  offi- 
cers under  the  agreement  of  attempted  con- 
solidation. Tbla  liability  can,  and  no  doubt 
wlU,  be  enforced  against  appellee  and  Its  offi- 
cers by  the  receiver  of  the  National  Aid  As- 
sociation. And  It  is  to  this  association, 
timniglt  Its  receiver,  appellant  mast  look  for 
payment  of  the  amount  dne  on  tbe  certifi- 
cate or  policy  sued  on. 

Under  the  laws  of  this  state  "a  fraternal 
beneficiary  association"  {such  as  the  Bank- 
ers' Union  of  the  World  is  shown  to  be)  "Is 
declared  to  be  a  corporation,  society  or  vol- 
untary association,  formed,  organized  and 
carried  on  for  the  sole  benefit  of  Its  mem- 
bers  and  the  beneficiaries,  and  not  for  profit" 
Such  associatioDB  are  required  to  make  pro- 
vision for  the  payment  of  benefits  In  case  of 
death,  etc.,  and  the  fund  from  which  such 
payment  shall  be  made  Is  declared  to  be  a 
benefit  fond,  and  Is  derived  from  assign- 
ments, monthly  payments,  or  dues  collected 
from  Its  members.  Acts  1899,  p.  1^,  c.  115, 
S  1.  Associations  coming  within  the  descrip- 
tion of  section  l  of  such  act,  organized  under 
the  laws  of  any  other  state,  are  admitted  to 
do  business  In  tills  state  when  th^  have  com- 
piled with  certain  statutory  requirements. 
Sections  2  and  S  of  the  act  referred  to. 

In  tbe  absence  of  proof  of  tbe  law  under 
wblcb  appellee  was  IncQcpomted,  it  must  be 
presumed,  for  the  purpose  of  correctly  dis- 
posing of  this  case,  that  It  comes  within  tbe 
description  of  section  1  of  the  act  refeared 
to,  and  that  there  are  the  same  limitations 
upon  its  corporate  powers  that  are  Imposed 
by  statute  upon  such  corporations  organized 
under  the  laws  of  this  state.  Tempel  v. 
Dodge,  89  Tex.  71,  82  8.  W.  514.  83  9.  W.  222. 
And  any  attempt,  promise,  agreement,  or  un- 
dertaking on  Its  part  to  divert  the  benefit 
fund  derived  from  assessments  of  Its  own 
membeni  from  the  purpose  for  which  it  wu 
provided,  and  appropriate  it  to  the  paymrat 
of  a  benefit  certificate  or  policy  Issued  by  an- 
other corporation  with  which  it  had  no  pow- 
er tp  consolidate.  Is  ultra  vlrea  and  void. 

Therefore  the  judgment  of  the  district 
court  Is  afllrmed. 


FBANKLIN  at  aL  T.  BOONE  et  IL 

(Court  of  CHvil  Appeals  of  Texas.   Uay  81. 

1903.) 

1.  Willi  —  Uhdui  InrmincK  —  Inffratro- 

TIORS. 

Where,  In  a  will  contest,  the  evidence  of 
□□due  inflaencfl  was  Insnfficient  to  take  that 
issue  to  the  jury,  error,  if  any,  in  an  instruction 
submitting  that  ime,  was  harmleM  to  contest- 
ants. 

2.  Bamm. 

In  a  will  contest.  In  which  It  was  alleged 
there  was  undue  Influence,  want  of  testamenta- 
ry capacity,  and  that  the  will  had  been  altered 
by  one  of  the  legatees  after  execution,  an  in- 
struction that  anything  done  by  the  legatee 
after  the  will  was  executed  would  not  invali- 
date it,  either  on  tbe  ground  of  undue  influence 
or  want  ot  tastaiDentaiy  capacity,  did  not  take 


from  the  cooaideratioD  of  the  Jurv  the  qoestion 
whether  the  will  had  been  altered. 
8.  Same— BnaoBN  or  Proof. 

In  a  suit  to  set  aside  a  Judgmeat  admit- 
ting a  will  to  probata  the  harden  is  upon  plaln- 
tllb  to  establish  the  invalidity  ot  the  will. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  40, 
Cent.  Dig.  Wills,  H  651-6011 

4.  Same— Opinion  Evidence. 

In  a  will  contest,  the  opinion  <d  a  wit< 
ness  that  testator  was  not  capable  of  self- 
control  or  aelf-govemment  was  mcompetent. 

[Ed.  Note. — For  cases  in  point,  see  voL  20, 
Cent.  Dig.  Evidence,  S8  2198,  2242,  2243;  voL 
48,  Cent  Dig.  Wills,  1 118.] 

5.  Sake— Evidence. 

In  a  will  contest,  tbe  question  whether 
testator  controlled  his  wife,  or  was  controlled 
by  the  wife,  called  for  a  conclusion. 

6.  Will— VALiDirr  of  Bequest. 

A  bequest  of  all  testator's  residuary  es- 
tate to  an  established  charitable  Institution, 
and  another  inatitution  which  testator  wanted 
to  establish,  with  a  provision  tbat,  if  this 
should  not  be  accomplished,  ail  the  residue 
should  be  divided  between  the  ertablished  insti- 
tutlon  and  testator's  wife,  according  to  her  will, 
U  valid. 

Appeal  from  District  Court,  Fannin  Coun- 
ty ;  Ben  H,  Denton,  Judges 

Action  by  Ann  Franklin  and  others  against 
Sarah  B.  Boone  and  othenL  From  a  jndg- 
ment  for  defendants,  plaintiffs  appeaL  Af- 
firmed. 

Bicbard  B.  Sunple^  for  aj^KllantB.  Heade 
&  McGrady  and  Tbnrmond  &  Steger,  for  ap- 
pellees. 

FISHER,  a  J.  Vtta  IB  a  suit  tj  appd- 
Umts,  as  tbe  cbUdren  and  grandctiUdren  <tf 
J.  R.  Boom,  dficeased,  to  set  oride  a  Jodg^ 
ment  of  tbe  probate  court  of  Fannin  oonntsr, 
altered  January  1,  1900;  pvtbtitSng  tbe  will 
of  Bfxme.  Upon  a  trial  of  tlw  case  In  tbe 
comity  court  a  jodgmcnt  was  roideEed  in  fa- 
vor of  appellants,  setting  aside  tbe  wilL 
From  this  Judgment  the  legatees  In  tbe  will, 
Sarah  E.  Boone  and  Buckner's  Oiphans* 
HcMue^  appealed  to  tbe  dlstiict  oonrt  of  Fan- 
nin county,  where  judgment  was  rend^ed 
against  tbe  appenantB.  Tbe  ^ppellanta,  as 
grounds  for  contest  alleged  that  tbe  will, 
after  Its  execution,  was  altered  in  a  matwial 
respect  by  tbe  principal  legatee^  Urs.  Sarah 
B.  Boone,  and  tbat  tbe  ececotion  at  13m  will 
was  procured  by  undue  Influence  exerted  by 
Mrs.  Boone,  and  tbat  the  testatm',  j.  B. 
Boone,  was  wanting  in  sufficient  mental  ca- 
pacity to  properly  ai>d  legally  encnte  the 
wUL  Tbe  court  submitted  these  questions  to 
Hie  jury  upon  tbe  following  qiecial  Issues: 

"Question  No.  1.  Was  tbe  will  of  J.  B. 
Boone,  deceased,  dated  August  18,  1886,  and 
probated  In  the  county  court  of  Fannin  coan- 
ty  January  1,  1900,  altered  after  It  was  exe- 
cuted, as  allied  by  tbe  plalntiflh  In  their 
aniiKided  original  petition,  filed  in  tbis  court 
S^ember  8, 1800,  so  tbat  Instead  of  reading 
in  tbe  latter  part  tbwectf,  'shall  be  divided 
according  to  ber  wilV  u  it  now  reads,  the 
said  will,  when  it  was  executed,  read,  Viall 
be  divided  according  to  this  wlll'l 
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"Qontlon  No.  2.  Did  tbe  uld  J.  R.  Boone, 
deceased,  have  wifflctent  mental  capacity  oo 
AvgoKt  18,  laos,  to  make  laid  wUl?  In  tbie 
comwctkm  I  charge  jaa  tiiat  what  la  meant 
by  the  term  "enfflclent  moital  capadty  to 
make  said  wlU,'  la  meant  that  at  the  date  of 
■aid  will  he  was  capable  ot  mderstandinc 
the  natore  ot  the  bnalneea  he  waa  encaged  In, 
the  nature  and  extent  of  hla  property,  and 
the  perstm  to  wlmn  he  meant  to  give  It,  and 
the  manner  In  which  be  waa  dletrlbnting  It 
between  the  benefldaiiee  under  said  wilL  If 
be  did  not  taavB  aufflcient  mind  to  conqtre- 
bend  audi  thlnsB,  then  he  did  not  have  men- 
tal capacity  to  make  said  will. 

"Question  No.  8.  Was  the  will  i«ocured  to 
be  executed  by  J.  B.  Boone,  deceased,  by  un- 
due Influoice  eKerdsed  by  def aidant  Sarah 
B.  Boone  upon  the  said  J.  &.  Boone,  deceas- 
edf  In  this  connection,  I  cbarge  you  Uiat 
what  la  meant  by  'undue  Influoice'  Is  such 
Influence  as  compels  tbe  testator  to  do  that 
whl^  is  against  hla  will,  ftom  fear,  deslze 
of  peaoB^  or  some  feeling  which  ha  Is  unable 
to  resist.  Sncfa  influence  must  In  some  meas- 
ure destroy  tbe  free  agency  of  the  testator, 
and  must  be  sufficient  to  prerent  tbe  exercise 
of  that  discretion  which  tbe  law  requires  in 
tbe  exercise  of  the  wUL  Here  arguments, 
persuaslcma,  soUdtatlonfl,  or  entreaties  by  a 
beaefldary  in  a  will  la  not  that  Character  of 
undue  influence  which  is  contemplated  by 
law  when  speaking  of  undue  Inflnence." 

The  court  fnrtber  in  its  diarge  instmcted 
tbe  Jury  as  follows:  "l^iere  fias  been  submit- 
ted to  yon  erldenoe  of  tbe  conduct  and  deda- 
ratioDs  irf  J.  B.  IBoone.  deceased,  before  and 
after  said  will  was  executed.  I  cbarge  you 
Ibat  audi  erldence  waa  submitted  to  yon 
Bolely  for  tbe  purpose  of  throwing  11^  uptm 
Us  mind  at  tbe  ttane  and  after  said  will  was 
executed.  If  It  does  throw  such  light  Such 
eridoice  Is  not  admissible  to  prove  tbe  actual 
fact  of  undue  Influence  being  extfdsed  upon 
J.  B.  Borneo  deceased,  in  making  said  will, 
but  CMupetent  to  establish  the  Infiuoice  and 
effect  ot  external  acts,  If  any  are  shown,  upon 
tbe  mind  of  said  Boone,  deceased.  In  making 
said  will  If  yon  believe  from  the  evidence 
that  t2ie  oecutlon  by  J.  B.  Boone  ot  the  will 
In  oontroTCttay  was  not  iffocnred  by  undue  In- 
ttoence  iQMn  the  part  of  Sarah  E.  Bocme^  thai 
yon  are  Instructed  that  any  act  or  thing  done 
by  Sarah  E.  Boone  after  said  will  was  signed 
and  witnessed  would  not  Invalidate  such  will, 
dtber  on  the  ground  of  undue  Influoice  or 
testamentary  capadty." 

Tbe  fdlowlng  spedal  Instruction  at  the 
request  of  the  proponents  was  given:  "You 
are  instmcted  that  the  burden  of  proof  Is 
qion  tbe  plaintiff  Ann  Franklin  and  others, 
who  are  required  by  tbe  prepooderance  of  the 
evidence  to  show  that  at  the  time  that  the 
wUl  waa  executed  J.  B.  Bome  was  of  nn- 
aoond  ndnd,  and  that  tbe  will  In  controversy 
wu  iffocured  by  undue  inflnence  exercised  by 
Sarah  B.  Boone  upon  J.  R.  Boone  at  the  time 
of  OT  tM^om  said  will  was  signed  and  wit- 


nessed; and  it  Is  not  aaflldeiit  It  tbe  evi- 
dence merely  shows  that  Sarah  B.  Boone  had 
an  ovpOTtnnlty  to  exert  undue  Influoice  over 
J.  B.  Boone;  nor  Is  tbe  evldraice  sufficient. 
If  it  merely  shows  that  Sarah  B.  Boone  at- 
tempted to  unduly  Influence  J.  R.  Boone  In 
tbe  making  of  tbe  will  In  controvwsy;  asx 
is  the  evidence  sufficient  if  It  merely  shows 
that  Sarah  B.  Boon^  after  the  will  was 
made,  prevented  J.  R  Boone  firom  changing 
tbe  will ;  nw  la  the  evidence  snffidoit  unless 
It  shows  that  the  influence  by  Sarah  B.  Boone 
over  J.  R.  Botme  was  unduly  enrdsed  by  her 
at  tbe  time  ot  or  before  the  signing  of  tbe 
will,  and  that  such  inflnoice  caused  J.  R. 
Boone  to  make  a  will  wbldi  he  was  unwilling 
to  make  as  his  indqwndoit  free  act" 

In  response  to  the  special  Isauee,  tbe  Jury 
returned  tbe  following  verdict: 

"Questlcni  No.  I.  We,  the  Jury,  find  that  the 
.will  was  not  thus  altered. 

"Question  No.  2.  We^  the  jury,  find  that 
said  J.  B.  Boww  did  have  snffldent  moitai 
capacity  on  August  18,  1890,  to  make  said 
wUL 

"Question  Na  &  We^  the  Jury,  find  that  the 
will  of  J.  B.  Boone,  deceased,  was  not  i«o- 
cnred  by  undue  inflnoice." 

AH  ot  these  findings  are  supported  by  the 
evidence.  There  Is  a  coDfllct  of  evidoice  up- 
<m  tbe  question  as  to  whether  the  will  was 
altered  by  Hr&  Boone  after  Its  execution  and 
also  a  CMifilct  in  evidence  as  to  the  mental 
cqwdty  of  tbe  testator ;  but  as  to  tbe  ques- 
tion of  undue  influence,  we  are  of  the  opinion 
that  the  evidence  Is  of  such  a  character  that 
would  have  JusUfled  the  trial  court  in  dedln- 
Ing  to  submit  that  lasoe  to  tbe  Jury.  Tl»  evi- 
dence upon  this  subject  does  not  show  that 
any  undue  Influence  was  exerctoed.  All  that 
It  tends  to  prove  Is  tibat  merely  Mrs.  Boone 
bad  the  tqiportunlty  to  eurdse  Influence. 
But  howevCT,  upon  this  questiim,  as  well  as 
tbe  other  two  embraced  in  the  case,  tbe  ver- 
dict of  the  Jury  has  settled  the  questions  of 
tact  in  favw  of  appellees. 

Appellants'  first  assignment  of  error  onn- 
plalua  of  that  portion  ot  tbe  diarge  of  tbe 
court  which  Instmcte  tbe  Jury  that  aign- 
menta,  povuaslans,  solidtationa  and  ortrea- 
tiee  by  the  beaefldary  are  not  that  character 
of  Infiuence  whidi  the  law  would  regard  as 
snffldokt  to  Justify  aettliv  aside  a  will.  The 
cbarge  of  the  court  aa  comttoined  of.  la  sub- 
stantially in  accOTd  -witb  tbe  ruling  made  In 
Patterson  v.  Lamb  fTez.  Glv.  App.)  62  8.  W. 
99;  Barry  v.  Oradette,  71  S.  W.  809,  6  Tex. 
Gt  Bep.  878;  and  Morrison  v.  TlKHnam,  8G 
a  W.  1069, 12  Tex.  Ct  Rep.  887.  But  bow- 
ever,  as  before  said,  we  are  of  the  opinion 
that  tbe  evidence  did  not  Jnstliy  an  attack 
upon  tbe  will  on  tbe  ground  that  Its  »ecn- 
tlon  was  procured  by  undue  Influoice,  and  the 
court  could  well  have  treated  this  question  aa 
not  arising  from  the  evidence.  Th»efore^  If 
it  could  be  conceded  that  this  Instruction  was 
erroneous,  It  oonU  not  oonatltnte  r8varaU>le 
oTor. 
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The  second  aailgnniait  of  wror  compUUiui 
of  the  last  paragraph  of  the  genial  diarge 
of  the  cour^  u  abore  set  oat  It.vas 
not  the  purpose  of  tbta  Instrtiction  to  take 
away  from  the  onulderatloa  of  the  Jury 
the  question  ea  to  whether  or  not  Mn.  Boone 
had  altered  or  changed  the  will  after  Its  eze- 
cntlon;  but  the  question  submitted  by  this 
charge  was  that  the  acts  or  things  done  by 
Mrs.  Boone  af^  the  will  was  signed  and 
executed  would  not  Invalidate  the  will  on 
eltliw  the  ground  of  undue  Influence  or  tes* 
tamentary  capacity.  This  Instruction  was 
oovreet,  and  the  jury  evidently  understood  It 
to  relate  to  the  question  of  undue  Influence 
or  testamMitary  capacity,  and  tiiey  could  not 
by  this  instruction  have  been  led  to  believe 
that  the  court  Intended  to  exclude  ftom  their 
consideration  the  acts  and  tilings  done  by 
Mrs.  Boone  in  passing  upon  the  question  as 
to  whether  or  not  she  had  altered  the  will. 

The  third  assignment  of  error  complains 
of  the  special  charge  of  the  court,  set  out  In 
the  (pinion,  on  the  subject  of  burden  of  proof. 
The  appellants'  case  was  an  attack  upon  the 
judgment  of  the  court  probating  the  will; 
and  this  Judgment,  until  set  aside,  la  sup- 
posed to  be  based  upon  facts  that  would  au- 
thorize its  rendition,  and.  In  order  to  over- 
came it  and  successfully  attack  it,  the  bnr- 
d«i  did  rest  upon  the  appellants  to  establish 
the  facts  relied  up<m  them. 

The  fourth  assignment  of  error  complains 
of  the  action  of  the  court  in  refiuing  to  per- 
mit the  appellants  to  introduce  In  evidence 
the  Interrogatories  and  answers  of  Mrs,  Be- 
linda Hwton,  the  divorced  wife  of  J.  R. 
Boone^  deceased.  The  facts  and  evidence 
sought  to  be  established  were  of  a  confiden- 
tial nature,  between  husband  and  wife,'  an^ 
we  think  the  court  ccorectly  held  that  they 
were  not  admissible. 

There  was  no  error  In  the  action  of  the 
court  in  declining  to  admit  the  evidence  of 
the  witness  Trice,  as  complained  of  In  the 
fifth  assignment  of  error.  It  was  proper  for 
Trice  to  state  the  facts,  and  then  state  an 
opinion  as  to  the  mental  capacity  of  J.  R. 
Boone,  but  his  statement  to  the  effect  that 
Boone  was  not  capable  of  self-control  or  self- 
government  was  not  admissible.  That  was  a 
conclusion  of  the  witness,  which  the  Jury, 
from  the  facts  detailed,  would  be  as  capable 
of  judging  and  determining  as  the  witness. 
A  witness  can  express  his  opinion  as  to  the 
unsound  condition  of  the  mind  of  the  testa- 
tor, based  upon  facts  withlu  his  knowledge. 

The  sixth  assignment  of  error  complains 
of  the  action  of  the  trial  court  In  not  per- 
mitting Lucy  Splcer,  a  granddaughter  of  J. 
R.  Boone,  to  answer  the  following  question: 
"Which  controlled,  If  either,  the  conduct  of 
the  other — J.  R.  Boone  or  Sarah  Boone?" 
To  which  the  wttnesa  replied  that  Sarah 
B.  Boone  controlled  the  conduct  of  J.  R. 
Boone  In  most  of  the  matters;  that  she  was 
there  at  the  bouse  often,  and  saw  it  herself. 
The  fact  testified  to  was  merely  the  expres- 


8l<Hi  ot  the  opinion  or  conclusion  of  the  wit- 
ness, and  was  properly  excluded.  If  the  ques- 
tion of  undue  Ittflnenoe  was  iffoperly  In  the 
case,  the  witness  should  state  the  acts  in- 
dicating the  Influence,  and  let  the  Jury  Judge 
and  determine  whether  Mrs.  Boone  controlled 
the  conduct  of  X  R.  Bocme. 

The  seventh  and  eighth  assignments  of  er- 
ror complain  of  the  action  at  the  trial  court 
in  ov«ruUng  appdlants*  motion  tcr  new 
trial,  on  the  ground  that  the  evidence  bImwb 
that  the  will  was  alto^  by  Mrs.  Boooe  after 
its  execution,  and  of  a  want  of  suffidesit  men- 
tal capacity  and  the  existence  of  undue  in- 
fluence. The  vordlct  of  the  Jury  baa  settled 
these  questions. 

The  ninth  assignment  of  error  is  to  tbe  ef- 
fect that  the  court  erred  in  rendering  Jod^ 
ment  for  defendants,  and  in  refusing  to  set 
aside  the  will  because  the  same  is  invalid, 
In  that  it  provides  that  the  testae's  prop- 
erty, in  case  Boone  did  not  establish  a  diarl^ 
at  Randolph,  T^.,  should  be  divided  between 
Sarah  K  Boone  and  the  orphans*  home  ac- 
cording to  her  will;  that  is,  the  will  of  Mrs. 
Boone.  The  pn^xisitlon  submitted  under  this 
assignment  is,  tliat  a  ^ft  mortis  causa  of  a 
fund  In  trust  to  be  disposed  of  for  bmevolent 
purposes,  at  the  absolute  and  unlimited  dis- 
cretion of  the  donee,  cannot  be  sustained. 
The  clause  of  the  will  In  question  under 
which  this  contention  is  made  is  as  follows: 
"Second.  All  the  balance  of  my  property,  it 
is  my  will  and  desire  to  devote  to  chultf, 
first  to  Buckner's  Orphan  Home^  second,  to 
some  charitable  Instltntion  which  I  want  to 
establish  at  Randolph,  Texas,  but  If  I  should 
die  without  making  provisions  for  said  in- 
stitution at  Randolph,  Texas,  thu  It  is  my 
will  and  desire  that  all  my  property,  land, 
notes  and  money  shall  be  divided  according 
to  her  will  between  my  wife  and  Bnckner's 
Orphan  Homa"  There  Is  nothing  in  the  rec- 
ord showing  that  the  testator  before  his 
death  made  any  provision  for  establishing 
the  charitable  Institution  at  Randolph,  Tex. 
Budiner's  Orphan  Home  is  one  of  the  appel- 
lees In  this  case,  and  Is  a  party  to  the  pro- 
ceeding with  Mrs.  Boone,  Interested  In  ti>e 
probation  of  the  will.  There  Is  no  contest 
between  these  parties,  and,  so  far  as  appears 
from  tbe  record,  they  seem  to  be  satisfied 
that  tbe  Intention  of  the  testator,  as  Indi- 
cated in  the  clause  of  the  will  quoted,  will  be 
observed.  The  will  provides  that  If  no  In- 
stitution is  established  at  Randolph,  Tex., 
th^  the  property,  lands,  notes,  and  money 
shall  be  divided  between  Mrs.  Boone  and 
Buckner's  Orphan  Home,  and  the  will  em- 
powers Mrs.  Boone  to  make  the  division. 
This  fact  does  not  deprive  the  orphans'  home 
of  any  right  that  it  might  have  under  ttie 
will,  and  tbe  testator  had  the  power,  If  he  so 
desired,  to  select  Mrs.  Boone  as  the  proper 
person  to  make  the  division  of  the  property. 
If  the  orphans'  home  is  contented  with  this 
selection,  we  see  no  lawful  reason  why  the 
will,  by  reason  of  this  powtt,  sliould  be  In- 
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Talld,  or  the  contestants  be  permitted  to  ob- 
ject to  It  for  this  reason. 

We  find  DO  error  In  the  record,  and  the 
judgment  1b  affirmed. 

Affirmed* 


WILLS  T.  CENTRAL  ICE  &  GOLD 
STORAGE  CO.  et  aL* 
(Court  «t  CiTil  Appeals  of  Texas.  Mar  20, 
1905.) 

1.  CoRSPiBACT— AcnoN  voB  Damaqu. 

A  coDspiracy  cannot  be  made  the  subject 
of  a  civil  QctioD,  although  damages  result,  un- 
less something  Is  done  which,  without  the  con- 
spiracy, would  give  a  right  of  action ;'  tbe  test 
b«ing  whether  the  act  accomplished  after  the 
conspiracy  Is  formed  is  itself  actionable. 

[Ed.  Note. — For  cases  in  point,  see  T(d.  10, 
C^nt.  Dig.  Conspiracy.  H  1-SJ 

2.  Samet— Refusal  to  Sell  Goodb  to  Pab- 
TicvLAB  ISDiviDUAL— Motive. 

1'^e  mere  exercise  of  one's  r^ht  to  refuse 
to  sell  a  certain  commodity  to  a  particular  per- 
son, whatever  tbe  motive  for  so  doing,  is  not 
actionable. 

lEd.  Note. — For  cases  in  point,  see. vol.  10, 
Cent.  Dix.  Conspiracy.  {  7.] 

3.  Saub  —  EvinENCB  —  WrrHHOLniNQ  or— 
Pbobativb  Pobce— BmcT. 

In  an  action  for  an  alleged  conspiracy  to 
refuse  to  sell  Ice  to  plaintiff  and  to  ruin  his 
bosinesa  as  an  loe  dealer,  the  refasal  by  de- 
fendants to  place  fn  evidenoe  cwtatn  contracts 
is  not  of  snch  probative  force  as  to  anthorize 
a  verdict  for  plaintiff,  though  snch  conduct 
might  tend  to  snow  that  the  terms  of  the  con- 
tracts, had  they  been  disclosed,  might  have  In- 
juriously affected  defendants'  IntersBts. 

4.  Saub— SurnciBNCT  of  SvinBHCK. 

In  an  action  for  an  allM:ed  con^lracy  to 
refuse  to  sell  loe  to  plaintiff  and  to  rain  his 
business  as  an  Ice  dealer,  evidence  itU  Insnffi' 
cient  to  authorise  a  recovery. 

5.  Same— InsTtnonHO  Vebdict. 

Thoagh  there  be  slight  testlnuuy,  yet,  if 
its  probative  force  be  so  weak  that  It  only 
raises  s  mere  sarmlse  or  sUBpicion  of  tbe  ex- 
istence of  the  fscts  sought  to  be  established, 
the  court  should  instruct  a  verdict. 

[E:d.  Note. — For  cases  In  v^at,  Mt  voL  46, 
Cenc  Dig.  Trial,  U  381-683.] 

Appeal  from  District  Conr^  Dallas  Gonn* 
ty;  Richard  Morgan.  Judge. 

Action  by  Joe  B.  Wills  against  the  Cratral 
Ice  &  Cold  Storage  Company  and  otbers. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals. Affirmed. 

W.  M.  Holland,  for  appellant  Read  & 
Lawrence,  Oockrell  &  Gray,  Crane  &.  Gilbert, 
Muse  &  Allen,  and  Wendell  Spence,  tor  ap- 
pellees. 

TALBOT,  J.  We  adopt  appellant's  state- 
ment of  tbe  nature  of  the  suit  as  follows: 
This  suit  was  instituted  by  appellant  In  tbe 
Forty-Fourth  Judicial  District  court  of  Tex- 
as on  March  24,  1904,  against  appellees  Cen- 
tral Ice  &.  Cold  Storage  Company,  C.  L. 
Wakefield,  doing  business  as  Dallas  Ice  & 
Fuel  Comiwny,  the  People's  Ice  Company, 
Armstrong  Padclng  Oompany*  and  Dallas 

•ReheartBg  denied  June  17,  1MB,  and  writ  at  error 
denlsd  by  Buprems  Court. 


Ice  Factory,  Ught  &  Power  Company.  It 
Is  a  suit  In  the  nature  of  a  dvU  conspiracy 
for  damages  on  account  of  injuries  suffered 
by  appellant  by  reuon  of  an  alleged  con- 
spiracy altered  Into  by  appellees  on  or  about 
March  1,  1901,  for  the  foUowlns  purposes, 
Tls.,  to  secnre  a  monopoly  of  all  the  Ice  man- 
ufactured In  the  dty  of  Dallas  for  local  con- 
sumption, to  leuen  competition,  and  to  fix 
and  maintain  the  price  of  ice  in  the  city  of 
Dallas;  to  prevent  lawful  competition  In  the 
dealing  of  loe  in  the  dty  of  Dallas;  to  boy- 
cott appellant,  and  to  refuse  to  sell  Ice  to  ap- 
pellant, and  to  otherwise  tmlawfnily  meddle 
and  Interfere  with  appellanf  ■  business,  and 
deprive  Idm  of  making  a  living  ont  of  his 
business  as  a  wholesale  axkd  retail  dealer  In 
ice.  The  defendants  anaw^ed  general 
and  special  exceptions  and  general  and  spe- 
cial denial.  A  jury  was  impaneled  to  try 
tiie  case,  but  upon  tbe  dose  of  plalntUTa  ev- 
idence the  court,  upon  motion  of  the  defoid- 
ants,  gave  a  peremptory  instmetlon  to  the 
jnr;  to  return  a  verdict  In  their  fiivor,  which 
was  done,  and  judgment  entered  in  accord- 
ance therewith.  From  this  Judgment  appel- 
lant has  appealed. 

Tbe  petition  discloeee  a  cause  of  action, 
and  the  sole  question  presented  for  onr  de- 
termination la  whether  or  not  the  evidence 
was  suffldent  to  require  the  submission  «f 
the  case  to  the  Jury. 

C.  L.  Wakefield,  one  of  the  defendants, 
and  witness  for  plaintiff,  testified  by  deposi- 
tion: "I  am  interested  In  Dallas  Ice  ft  Fuel 
Company.  The  firm  doing  business  under 
this  name  was  formed  in  February,  1904. 
It  waa  formed  for  the  purpose  of  buying  and 
selling  ice  in  Dallas.  It  la  a  dmple  partner- 
ship, composed  of  C.  L.  Wakefield,  J.  B. 
Cockrell,  and  E.  Gray,  who  alone  compose 
tbe  firm.  At  the  time  this  snlt  was  filed 
there  were,  I  think,  five  factories  or  compa- 
nies engaged  In  the  manufacture  of  Ice  In 
Dallas,  viz.,  the  Lcmp  Company,  the  Arm- 
strong Packing  Company,  the  Dallas  Ice  Fac- 
tory, Light  &  Power  Company,  the  People's 
Ice  Company,  and  the  Central  Cold  Storage 
Company.  I  have  a  contract  for  the  pur- 
chase of  a  certain  amount  of  ice  from  tbe 
Armstrong  Packing  Company,  tbe  Dallas  Ice 
Factory,  Light  &  Power  Cbmpany,  the  Peo- 
ple's Ice  Company,  and  William  Lemp. 
These  contracts  were  made  with  me,  and  in 
my  name.  The  contracts  are  In  writing,  and 
were  made  with  the  executive  officers  of 
said  three  companies  and  with  William  J. 
Lemp,  personally.  I  do  not  attocfa  copies, 
because  these  are  contracts  relating  to  a  pri- 
vate business,  and  In  which  the  plaintiff  in 
tbis  case  Is  not  Interested.  We  bought  some 
wagons  and  teams  from  the  Lemp  people. 
We  bougbt  them  ontright,  and  paid  for  them 
part  mon^  and  part  In  onr  notes.  They 
have  no  Interest  whatever  In  our  business. 
We  have  paid  about  two-thirds  of  tbe  cost 
of  such  wagons  and  teams  In  money  and  owe 
the  balance  on  notes.   It  was  not  agreed  In 
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said  contract  ttiat  the  Lemp  people  Bbould 
not  weU  loft  to  be  used  In  tbe  city  of  Dallas. 
They  are  at  perfect  liberty,  so-far  aa  our 
contract  la  concerned,  to  sell  ice  to  wiKim  so- 
ever they  please  and  where  they  please. 
The  Lemp  people  did  run  wagons  and  sell 
Ice  to  retail  dealers  last  year,  but  decided 
not  to  do  80  this  year.  It  Is  our  understand- 
ing that  they  have  long  desired  to  get  out  of 
the  retail  business.  The  Ice  department  of 
the  Lemp  people  have  telephone  No.  712  and 
Dallas  Ice  &  Fuel  Company  has  telephone 
No.  712  in  its  office.  We  pay  the  additional 
charge  to  get  our  names  also  on  this  tele- 
phone number.  We  need  phone  serrice  there 
where  we  ge^  load,  and  deliver  a  great  deal 
of  ice,  and  we  elmply  pay  for  the  privilege. 
My  agreement  to  purchase  ice  from  the  Peo- 
ple's Ice  Company  la  in  writing.  X  do  not 
attach  a  copy  for  reasons  already  given, 
^e  contract  is  signed  by  the  president  and 
secretary  of  said  company.  We  were  not  to 
take  their  entire  output;  for  reasons  already 
given.  I  decline  to  go  into  our  private  af- 
fairs. We  have  alm[dy  complied  with  our 
contract  with  them,  and  have  taken  and  paid 
for  the  ice  we  have  contracted  for.  We 
bought  part  of  their  wagons  and  teams;  not 
all.  Tbey  sold  some  of  the  balance  to  oth- 
er retail  dealers.  Under  our  contract  it  was 
not  agreed  that  the  People's  Ice  Company 
should  sell  to  no  one  else  in  Dallas.  They 
can  sell  to  whom  they  please,  and  I  under- 
stand they  are  selling  other  dealers  like  onr^ 
selves.  I  do  not  know  what  yon  mean  by 
independent  dealers.  There  is  no  communi- 
ty of  Interest  between  our  firm  and  this  com- 
pany. We  are  as  Ind^endent  dealm  as  the 
plaintiff,  or  any  one  else.  Mr.  Jones,  while 
in  our  employ,  made  a  suggestion  that  we 
cat  the  selling  price  of  ice  so  as  to  get  more 
custom  for  our  business.  The  suggestion 
was  prompted  by  Ft.  Worth  ice  being  ship- 
ped into  Dallas  and  sold  here.  He  seemed 
to  think  the  Dallas  factories  should  sell  all 
the  ice  sold  ixt  Dallas.  Whether  Mr.  Jones 
made  this  suggestion  In  our  Interest,  afl  be 
was  then  working  for  us,  or  in  the  Interest 
of  the  People's  Ice  Company,  of  which  he  Is 
a  large  stockholder,  I  do  not  know.  But,  in 
any  event,  we  declined  to  adopt  the  sugges- 
tion or  make  any  cut.  We  understand  that 
Mr.  Jones,  for  the  People's  Ice  Company, 
sold  a  lot  of  white  ice  at  12^4  cents  to  who- 
soever would  buy  it  We  knew  of  such  sales 
by  hearsay.  But,  as  our  consent  was  not 
necessary,  it  was  not  asked.  The  People's 
Ice  Company  is  not  a  subsidiary  company  to 
our  firm.  We  have  nothing  on  earth  to  do 
with  them,  save  we  buy  ice  from  them.  It 
Is  not  a  fact  that  the  ice  companies  operat- 
ing in  Dallas  agreed  with  my  company  or 
myself  that  they  were  not  to  sell  Ice  to  any 
person,  firm,  or  corporation  dealing  In  ice  in 
Dallas  City,  except  myself  or  my  company. 
Thej  can  sell  Ice  to  whomsoever  they  please, 
so  far  as  any  contract  we  have  with  them  is 
concerned,  and  on  whatever  terms  they  see 


fit  I  did  not  engage  la  this  bnatneas  £k  the 
purpose  of  securing  a  monopoly  or  a  partial 
monopoly,  but  did  ei^ge  in  it  becanae  I 
thought  by  economy,  with  ^wfnl,  bffiiest 
and  fair  men  for  partners,  I  could  do  my 
share  of  the  business,  and  make  some  mon- 
ey in  a  legitimate  way.  Tes,  I  was  former- 
ly manager  of  Dallas  Ice  Factory,  tAf&it  & 
Power  Company.  My  connection  with  said 
company  wholly  ceased  on  February  29, 
190^  when  I  resigned  to  embaA  In  my  pres- 
ent buslnesB.  It  is  not  a  fact  that  some  oth- 
er party  is  manager  In  name  only  of  said 
power  company,  and  that  I  am  still  Its  man- 
ager in  fact  I  have  noOilng  whatever  to  do 
with  said  company,  save  that  we  buy  Ice 
from  it  I  decline  to  answer  tiie  question  as 
to  the  approximate  amount  of  money,  if  any, 
paid  by  myself  or  Dallas  Ice  &  Fuel  Compa- 
ny to  Dallas  Ice- Factory,  Ught  St  Pover 
Company  np  to  the  present  time.  This  Is  a 
private  matter.  Mr.  Armstrong  represented 
his  company  in  contracting  with  me  for  the 
sale  of  ice.  Said  contract  vras  in  writliv. 
I  decline  to  give  its  twms  fw  tbe  reasons  al- 
ready glvea.  The  question  as  to  whether 
said  contract  was  In  violation  of  the  anti- 
trust law  was  mentioned  when  the  subject 
was  first  broached.  It  Is  a  fact  that  aether 
mysdf  mxc  my  firm  have  any  agreem«it, 
contract,  or  understanding  of  any  kind,  form, 
or  character  with  my  codefendant  tiie  Ooi- 
tral  Ice  &  Gold  Storage  Company.  Neitber 
myself  nor  Dallas  Ice  &  Fuel  Company  ever 
at  any  time  had  any  understanding,  contnct, 
or  agreement  wiUi  said  cod^endant  I  nev- 
er confederated  or  conspired  with  any  per- 
son whomsoever  to  Injure  or  affect  the  busi- 
ness of  plaintiff,  or  to  prevent  him  from  buy- 
ing ice  wherever  he  could." 

Joe  B.  Wills,  plaintifr,  testified  that  he 
had  been  engaged  in  the  ice  business  since 
March,  1903;  that  he  was  well  acquainted 
with  tbe  trade  in  that  business,  and  with 
the  peoide  who  bought  ice;  that  prior  to  the 
acts  of  defendants  complained  of  be  had  a 
good  trade  in  the  ice  business;  that  In  ad- 
dition to  his  city  trade,  he  sold  ice  to  coun- 
try men  living  In  the  little  towns  near  Dal- 
las; that  he  got  the  biggest  part  of  his  ice 
last  season  from  Armstrong  Packing  Com- 
pany, and  a  good  deal  from  Central  Ice  & 
Cold  Storage  Company,  till  March  1st  bat 
that  thereafter  they  would  not  sell  him  ice, 
though  he  made  efitorts  to  get  it  from  them; 
that  during  the  latter  part  of  February  he 
phoned  Mr,  Flippoi,  the  secretary  of  the 
Armstrong  Company,  and  asked  him  aboat 
getting  ice  next  year,  as  he  thought  there 
was  danger  about  his  getting  Ice.  and  tbat 
Mr.  Flippen  replied  that  he  would  tell  blm 
without  authority  that  Mr.  Wakefield  was 
going  to  get  Armstrong's  ice,  and  that,  while 
the  papers  were  not  signed  now,  yet  he  coold 
depend  on  getting  ice  elsewhere;  that  Mr. 
Wakefield  was  going  to  get  Armstrong's  as 
well  as  the  other  three;  that  he  phoned  Mr. 
Armstrong  in  August  about  getting  ice  from 
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him,  and  he  said  that  he  conldu't  aell  me; 
that  he  (ArmsCroDg)  had  a  five-year  contract 
with  Mr.  Wakefield,  and  that  he  didn't  have 
any  Ice  to  seU  hhn  (WUls)  at  aU;  that  it 
was  rimply  Wakefield's  Ic^  and  to  vSl  it 
woold  simply  be  selling  some  one  else'a  Ice 
that  did  not  belong  to  him  (Armstrong); 
that  when  he  (Armstrong)  ''pulled"  the  Ice 
it  belonged  to  Mr.  Wakefield,  and  that  he 
had  nothing  farther  to  do  with  It  when  be 
turned  it  over  to  him  (Wakefield),  and  that 
he  (Armstrong)  cooldn't  sell  him  (Wills)  any 
ice  at  all;  that  along  about  March  Ist  he 
<Will8)  had  a  contract  with  Gardner  &  Tar- 
Ter,  Earl  S.  Graham,  and  T.  L.  Bennlng  to 
get  Ice  from  them  that  they  had  contracted 
for  with  the  Central  Ice  &  Gold  Storage 
Company;  that  he  got  ice  throngh  them  from 
Central  Ice  &  Cold  Storage  Company  till 
the  lOUi  of  March,  when  the  Central  Ice  & 
Cold  Storage  Company  refused  to  let  him 
have  any  more  ice;  that  after  this  he  got  his 
ice  from  Ft  Wortli,  and  had  It  shipped  over 
the  Texas  Sc.  Pacific  and  Houston  &  Texas 
Central  Ballroads;  that  Mr.  Jones  had  made 
a  statement  to  him  about  Oie  defendant  com- 
panies having  an  agreement;  that  at  the  time 
Jones  made  the  statement  he  was  acting 
for  the  People's  Ice  Company,  and  n>pre- 
sented  himself  to  be  an  officer  of  the  com- 
pany; that  J<me8  came  to  bis  (Wills')  place 
to  see  him  about  cutting  off  Ice  from  the 
dealers  who  were  getting  ice  from  Wills; 
that  Jones  told  blm  that  If  he  would  cut 
them  off  that  he  (Wills)  could  get  all  the  ice 
he  wanted  at  the  People's  Company,  or  that 
be  (Jones)  would  arrange  It  so  that  he 
(Wills)  could  get  ice  anywhere;  that  Jones 
offered  him  $500  to  cut  off  the  Oak  Cliff 
wagons  and  $4,000  to  cat  off  the  Dallas  wag- 
ons without  notice,  or  to  ship  them  In  Ice 
that  was  Infraior;  that  prior  to  the  alleged 
unlawful  acts  of  defendant  he  (Wills)  was 
making  money  out  of  the  Ice  business;  that 
on  March  1.  1001,  his  business  had  a  value; 
tbat  it  was  worth  $5,000  to  $6,000  the  way 
he  (Wnis)  ftgnred  It;  that  on  December  1st 
of  this  year  (1004),  und»  the  present  cir- 
cumstances, his  business  was  not  worth  any- 
thing. He  farther  testified:  "I  begun  busi- 
ness in  March,  1903.  I  didn't  have  any  ice 
business  at  that  time.  I  was  In  the  fuel 
business.  When  I  started  the  business  I 
didn't  have  any  trade.  I  didn't  have  any  ice 
busineas  worked  up  at  that  time,  and  It  was 
worth  very  little  in  March,  1008.  The  bnal- 
Dess  gradnally  grew  from  the  time  I  started 
it  I  bad  some  mules  and  wagons  when  I 
started.  When  I  first  started  the  whole  busi- 
ness was  probably  worth  $800  to  $1.10(^  or 
something  like  that  On  December  Ist  1903, 
I  figured  that  my  Ice  baslness  was  worth 
$2,000  or  $2,500.  I  am  not  doing  much  Ice 
Imalnefls  this  winter,  but  I  did  more  last 
irintor.  I  have  not  kept  track  of  the  num- 
ber  of  pounds  of  Ice  I  sold  last  winter,  but 
I  sold  a  great  deal  of  tee  compared  to  what 
I  sold  this  December.  I  bought  my  ice  from 


Armstrong  Packing  Company  and  the  C!en- 
tral  Ice  &  Ccdd  Storage  Company  last  wlu- 
tec.  I  ran  two  wagons  last  year.  I  did  not 
8^  Ice  to  dealers  last  year,  acept  to  those 
from  the  country,  who  would  put  it  In  their 
wagons  and  haul  it  out  I  Juat  had  two  ice 
wagons  running,  and  sold  from  them.  This 
year  (1904)  I  ran  two  wagons  to  commence 
with,  and  then  I  got  another  one  In  July 
and  another  one  In  August  I  ran  four  wag- 
ons this  year  and  two  last  year.  I  sold  a 
great  deal  of  Ice  this  year  at  wholesale,  hot 
didn't  sell  any  last  year.  Between  Decern* 
ber,  19(^  and  December,  1001.  I  handled 
more  Ice  than  I  did  the  year  ^evlous.  I 
handled  a  great  deal  more  ice  daring  the 
year  1004  than  I  did  during  the  year  1903. 
I  handled  a  right  smart  of  Ice  in  March, 
1004.  I  commenced  the  lOtb  of  March,  1904, 
and  handled  a  car  every  other  day  until 
about  the  20th,  and  then  a  car  every  day. 
That  was  in  March,  1904.  I  did  build  up  my 
business,  and  sold  four  times  as  much  Ice  as 
I  had  ever  sold  before.  I  didn't  do  anything 
like  that  In  March,  1903.  because  I  had  Just 
started  thai.  In  March,  1901,  I  handled 
nearly  a  car  load  a  day,  but  not  over  a  car 
a  day  at  any  time.  I  thought  It  was  wise 
to  make  a  contract  early  for  my  si^idy  of 
Ice.  I  did  not  try  to  get  every  bit  of  the 
output  of  the  Armstrong  Company.  He  sent 
for  me  to  come  down,  and  wanted  me  to 
handle  his  Ice.  He  didn't  say  all  of  it  He 
said  he  wanted  me  to  take  about  twenty-five 
tons  a  day.  I  was  not  going  to  take  all  of 
his  Ice  that  he  could  spare.  I  was  not  going 
to  contract  for  all  I  could  get  from  him.  I 
wouldn't  sew  myself  up  to  take  any  certain 
amount  Along  about  the  lat  of  March  I 
had  a  contract  with  Gardner  &  Tarver,  Earl 
S.  Graham,  and  with  T.  L.  Benntug  to  get 
ice  from  them  that  they  had  contracted  for 
with  the  Central  Ice  &  CV>ld  'Storage  Com- 
pany. I  went  to .  the  Central  lee  &  Cold 
Storage  Company  niter  that  ice.  I  went 
there  in  March.  I  commenced,  I  believe,  the 
Ist  of  March,  and  got  Ice  there  the  1st,  2d. 
and  3d  of  March,  and  paid  Gardner  &  Tar- 
ver for  it;  and  on  the  4th  of  March  I  saw 
Mr.  Drebelbis,  the  manager  of  the  Ontral 
Ice  &  Cold  Storage  Company,  and  he  told 
me  then  that  they  didn't  have  any  ice  tbere 
to  sell  to  me;  that  If  I  got  any  ice  there  I 
would  have  to  buy  It  from  him;  that  he 
would  be  glad  to  sell  me  Ice,  and  would  sell 
it  to  me  as  leng  as  there  was  a  block  in  the 
vault;  and  I  told  him  I  had  already  made 
arrangements  with  those  parties  to  get  part 
of  their  Ice  any  time  I  needed  it  and  that 
I  didn't  see  any  very  good  reason  why  I 
should  change  my  arrangements  with  those 
parties,  and  he  says,  'Well,  they  can't  sell 
any  Ice  to  you;  they  can  simply  use  any  Ice 
they  get  ho'e;'  and  that  was  the  extent  of 
the  conversation;  and  I  said  to  him  that  I 
would  not  change  my  arrangements  with 
them.  Tbat  was  on  the  6th  of  March,  and  I 
continued  to  get  ice  there,  and  had  it  char- 
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ged  to  Oardner  ft  ^rrer,  and  paM  tbem  tor 
It  whenever  I  vonld  aee  them,  and  took  a 
written  <»der  tbere  a  time  or  two  signed  by 
tbem  for  blank  number  of  pounds,  and  they 
would  flu  It  out  (1  don't  know  how  mai^ 
times);  and  had  It  charged  to  Hiem;  and  tiie 
10th  morning  of  Uaich,  I  went  down  with 
Mr.  OrlgBby  and  Mr.  Trapp.  who  w«e  nm- 
nlng  a  wagon,  and  had  just  started  up  the 
day  before,  and  I  hadn't  got  any  Ice  on  the 
T.  ft  P.  that  morning,  and  I  went  down  and 
asked  Mr.  EUser,  tbelr  engine^',  tot  some 
Ice,  and  he  says.  *No,  I  can't  let  you  have 
any;*  and  I  told  blm  I  bad  paid  Gardner 
ft  Tarrer  and  Mr.  Bennlng  for  It;  and  wanted 
It  out,  and  he  refused  to  let  me  bare  it. 
The  engineer  would  not  let  me  have  the  lea. 
He  was  the  man  that  bad  charge  of  delirer- 
Ing  the  Ice  early  In  the  morning  before  any 
one  else  came  down;  flie  time  I  was  tbere 
was  about  three  w  four  o^clo<^  In  the 
morning;  be  was  the  nlgbt  engineer  Ibat  I 
speak  of.  About  11  o'clock  on  the  ITIh  of 
last  Mandi  T  telephoned  fbr  No.  84,  and  asked 
for  Mr.  Wak^eld,  and  I  <Um*t  know  who 
answered  the  phone,  but  they  said  he  wasnt 
in,  and  to  call  his  residence,  and  I  called  his 
residence  and  was  not  able  to  talk  to  blm, 
and  than  T  called  No.  62,  the  Dalles  Ice  Fee- 
taij,  and  asked  to  speak  to  tbtir  manager, 
and  they  said  to  call  the  engine  room,  and 
give  me  the  number  to  call,  and  I  c^ed 
the  engine  room,  and  they  said  Mr.  Gallo- 
way was  not  there,  and  then  they  gave  me 
atUl  another  number,  the  office  of  the  Dallas 
Ice  Factory,  and  I  called  that  and  asked  for 
Mr.  Oalloway,  and  didn't  get  blm,  and  I  talk- 
ed to  Mr.  Berber,  who  answered  the  tele- 
phwe,  and  aaked  him  If  I  could  get  some  ice 
there.  Often  I  phoned  to  Mr.  Fllppen  at  the 
Armstrong  Packing  Oompany.  Then  I  phon- 
ed No.  712— that  is  Wm.  J.  Lemp's  factory— 
and  was  referred  to  No.  4A,  and  aaked  for 
Mr.  Felckert  I  talked  over  the  phone  to 
Mr.  Fdcker^  and  be  aald:  *We  have  no  ice 
to  sell  here.  Tou  will  have  to  call  Mr. 
Wakefield.  He  has  our  Ice.*  That  was  the 
extent  of  tiie  cmversatlon  between  me  and 
Mr.  Wakefield." 

F.  A.  OlUette  testified  that  he  waa  local 
freight  ag«it  of  the  Houston  ft  Texas  Oen- 
tral  Railroad  Company;  that  plaintiff,  WUb, 
shipped  consldramble  Ice  orer  his  road  this 
year  (1004);  that  he  had  a  conversation  vrltta 
Mr.  Jones  with  reference  to  his  road  stilp* 
ping  ice  for  Wills;  that  Jones  asked  blm  If 
his  road  was  shipping  Ice  from  Ft  W<(M*th 
for  Wills;  tliat  he  told  him  that  it  was,  and 
Jones  asked  him  if  tbere  was  any  money  In 
It  for  handling  the  ice,  and  tbat  he  asked 
Jones  what  he  meant;  Uiat  since  be  thought 
about  it,  he  believed  Mr.  Jooes  did  ask  him 
if  there  wasn't  some  way  by  which  he  could 
decline  to  haul  the  ic^  and  that  be  told  him 
no,  there  waui't;  that  they  were  common 
earrlerg,  and  had  to  haul  It  "None  of  the 
other  defendants  approached  me  on  tbat 
subject  at  any  time." 


R.  ZInk  testified  that  last  summer  he  "was 

ninnlng  a  candy  kitchen  and  ice  cream  par- 
lor on  Rosa  avenue  and  Coitral  avenne,  and 
that  he  sold  Ice;  tbat  about  the  lat  of  March 
be  called  up  Wakefield  over  the  telephone, 
and  talked  with  blm  with  reference  to  the 
l^ice  of  ice;  tiiat  Wakefield  quoted  him  pricey 
and  that  he  told  him  (Wakefield)  tiiat  be 
could  m^e  better  arrangements,  and  cmild 
get  ice  from  Mr.  Wills  for  25  cents,  and 
Wakefield  answered  tbat  be  could  famish 
Ice  only  on  those  terms,  and  that  he  (Zink) 
replied  that  be  could  buy  ice  from  WiUa  at 
25  cents,  and  Wakefidd  aaM  he  (Zlnk)  could 
get  it  till  warm  weatbw  came,  and  then  be 
conldn't  get  it  and  ttaen  what  would  he 
do?  That  Mr.  Wakefield  raised  tlie  price  of 
ice  on  hlB  this  year  as  compared  with  last 
year. 

Joe  Bell  testified  tbat  he  was  running  a 
store  and  blacksmith  shop  at  RyHe;  tbat  dur- 
ing October  be  got  1,100  pounda  of  Ice  at 
Lemp's  factory  for  Wills;  that  he  got  it  in 
hla  wagon,  not  in  Wills*  wagon;  that  his 
vngoa  waa  a  farm  wagon;  that  when  ha 
went  aftrar  the  ice  they  aaked  him  if  he 
Uved  In  the  country;  that  wboi  be  went 
after  the  lee  be  went  to  the  place  whrae  he 
bad  always  gone  after  ice,  and  that  they 
would  not  let  blm  have  it  tben,  but  sent 
him  up  to  the  office;  tbat  wben  he  formerly 
bought  Ice  from  them  be  never  did  have 
to  go  to  file  office  after  it  and  that  they 
never  aaked  blm  before  that  where  be  want* 
ed  to  take  the  ice. 

A.  J.  Pulaski  teeUfled  tbat  he  lived  at  Me» 
qidte;  tbat  during  the  summer  be  was  en- 
gaged In  the  ice  and  meat  buslnessj  tbat  this 
season  be  bad  got  Ice  ttom  Dallas  Ice  ft 
Fuel  Company,  from  L«np,  and  from  Mr. 
Armstrong;  that  the  only  question  they  ask- 
ed him  was  where  he  was  doing  baslnem 
at  and  tbat  thta  question  was  only  aaked 
at  Dallas  Ice  ft  Fnet  Company  and  at 
Lamp's,  bat  tbat  Mr.  Armstrong  wu  ac- 
quainted witb  him,  and  he  presumed  knew 
where  he  was.  d(dng  businees. 

Ed  Tarv'er  testified  tbat  be  was  engaged  • 
in  the  retail  Ice  business;  tbat  plaintiff. 
Wills,  -got  ice  from  him  up  to  MArch  10; 
1904;  that  during  the  latter  part  of  Feb- 
ruary he  (Tarver)  asked  Mr.  Drebdbla,  man- 
ager of  the  Cmtral  Ice  ft  Gold  Ston^  Com- 
pany, If  he  (Drebelbls)  would  <AiJect  to  his 
(Tarver)  selling  ice  to  Wills,  and  he  rolled 
that  he  would  not;  that  Wills  got  lee  there 
until  Marcb  10th;  that  Mr.  DiebelbiB  then 
ttrid  him  (Tarver)  that  th^  (Oardner  ft  O^r- 
vo-)  could  not  sell  Wills  any  more  Icol  He 
(Drebelbli)  said  tbat  he  (Tarver)  could  nei- 
ther tray  any  ice  from  Wills  nw  sell  any  Ice 
to  Wills,  as  he  was  a  competitor  of  theirs. 

W.  0.  Wills  testified  tbat  he  was  a  brothor 
of  the  plaintiff;  that  he  waa  familiar  with 
plaintiff's  business,  and  had  worked  for 
plaintiff;  that  plaintiff's  badness  had  a  raloe 
priw  to  March  1,  11XH;  that  the  value  at 
that  time  was  some  thousands  of  dfrtlars— 
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between  $5,000  and  «6,000;  that  be  left  plaln- 
tUTs  bnaliieBB  In  Jiflj,  and  that  the  Talne  of 
I^alDtUfa  IniaineBa  had  depredated  ontU  it 
wai  worth  only  between  $200  and  $400  at 
that  time. 

Geoive  Gardner  teatlSed  that  he  waa  en- 
gaged  in  the  Ice  bmlness;  that  on  the  last 
day  of  Fehmary  he  and  Tarrw  went  down 
to  ttw  Central  Gompan7*8  office  and  talked  j 
with  Mr.  DrebelUa  In  regard  to  his  factory  j 
allowing  Mr.  Wills  to  use  their  ice  through  I 
them,  Gardner  ft  Tarror;  tliat  Mr.  Drebel-  ! 
bia  said  he  waa  perfectly  willing  for  them  ] 
to  let  Wills  have  ice;  that  this  conversatlfMi  j 
txKlk  place  about  the  last  day  of  February, 
Just  before  the  Armstrong  contract  expired, 
which  was  on  Ibe  1st  of  March;  that  th^ 
1  Gardner  ft  Tarrer)  gave  Mr.  Wills  ordws 
for  Ice,  and  tbey  were  accepted  tUl  the 
morning  ot  March      1S04,  at  which  time  the 
Central  Ice  ft  Gold  Storage  Company  re- 
foaed  to  honor  HitAt  (Gardner  ft  Tarrer'a) 
orders  In  foror  of  Wilis;  that  the  man  in 
enlarge  (Eiser)  atated  that  he  had  Instrw^ 
tlons  team  Drebtibla^  the  manage,  not  to 
load  ont  Mr.  ^raia  and  Mr.  Grlgsby;  that 
Mr.  GrigBl^  was  a  man  that  had  bem  get- 
ting Ice  there  under  Mr.  Wills— («e  ot  Mr. 
Wills'  men. 

The  foregoing,  we  think,  la  all  the  testl- 
mony  contained  In  Ihe  record  material  to 
a  dedalon  of  the  question  presented  and  an 
understanding  of  our  ruling.  In  the  case 
of  Dels  V.  Wlnfree,  Norman  ft  Pearson.  80 
Tex.  400,  60  8.  W.  Ill,  26  Am.  Bt  Rep.  766, 
oar  Sofwraie  Court  approres  the  doctrine, 
that  a  oonapiracy  cannot  be  made  the  sub- 
ject of  a  dTil  action,  although  damages  re- 
sult, nnleaa  something  is  done  which,  with- 
out the  conspiracy,  would  give  a  rl^t  of  ac- 
tion. It  la  held  that  the  true  test  aa  to 
whetbw  sncb  actlcMB  will  lie  la  irtiether  the 
act  accomplished  after  the  conspiracy  la 
formed  is  itadf  actionable.  In  that  caae  the . 
following  pn^writlon  is  also  conceded  to  be 
correct:  *'A  person  has  an  absolute  right  to 
refuse  to  hsTO  buslnesB  reladoiu  with  any 
pmon  whomsoever,  whether  the  refusal  Is 
based  aptm  reason  or  Is  the  result  of  whim, 
caprice,  prejudice,  m  malice,  and  there  is 
no  law  which  forces  a  man  to  part  with  bis 
title  to  property.*'  It  is  said,  however,  that 
the  latter  proposition  must  be  limited  to  the 
indlTldaal  action  of  the  party  who  asserts 
the  right;  that  one  person,  from  such  mo- 
tivea.  may  not  Influraice  anothw  to  do  the 
same  tiling.  Now,  If  we  should  concede— 
wlilch  we  do  not — that 'there  was  snfflclent 
eridence  Introduced  which  would  have  Jus- 
tifled  a  finding  tbat  the  conspiracy  had  been 
establiriied.  still  the  record  will  be  searched 
in  vain,  we  thIiA.  for  any  testimony  whidi 
would  have  aotborlsed  a  finding  by  tiie  Jury 
ttiat  aiv^lees;  or  either  of  them,  did  any 
act  after  such  conspiracy  was  formed  which 
in  itself  constituted  actionable  wnmg  and 
on  account  of  which  appellant  was  entitled 
to  recover  damages.  Tbe  nearest  approach 


to  any  evid^ice  tending  to  show  a  cause  of 
action  for  ibmages.  wlthont  the  oonwira^ 
alleged.  Is  the  testimony  of  Gardner  and 
statemmt  of  appelant  that  he  had  a  con- 
tract with  Gardner  ft  Tarvw  to  get  tee 
from  them  that  tbey  had  contracted  for 
with  the  Central  I&e  ft  Cold  Storage  Com- 
pany, and  that  Mr.  Drebelbls,  manager  of 
said  company,  <Ht  or  about  the  4th  day  of 
March,  1904.  told  him  that  Gardner  ft  Tar- 
ver  could  not  sell  Ice  to  him,  and  tm  the 
momhig  of  March  10.  lOM,  refused  to  let 
him  have  ice  on  the  order  ot  Gardner  ft 
Tarver;  and  the  testimony  of  Tarver  to  the 
effect  that  on  the  erenlng  of  the  0th  of 
March,  1004,  Mr.  Drebelbls  told  him  that 
the  firm  of  Gardner  ft  Tarver  could  not  sell 
appellant  any  more  ice;  that  Drebdbls  said 
that  he  (Tarver)  could  neither  buy  Ice  from 
aro^lant  nor  a^  any  ice  to  him.  Tbore  is 
no  evidence,  however,  that  Gardner  ft  TtLr- 
TBt,  or  elQier  ot  them,  refused  to  sidl  a^ 
pellant  Ic^  or  that  he  sustained  any  dam- 
age whatever  by  reason  of  Drebelbls'  state- 
ment Nor  does  the  evidence  show  that 
Drebelbls  ever  attempted  in  any  manner  to 
Induce  Gardner  ft  Tarvw,  or  any  one  else, 
not  to  sell  ice  to  aiK>eilant,  unless  his  state- 
moito  to  appdlant  and  Tarver  referred  to 
can  be  so  construed.  But;  applying  tlie  prin- 
ciple recognised  in  the  case  of  Dels  v.  Win- 
frey Norman  ft  PearsMi.  supra,  we  thtuk 
this  testimony  insnffldent  to  show  a  cause 
of  action  against  the  Central  Ice  ft  Cold 
Storage  Oompai^.  It  bad  the  right  to  re- 
fuse to  sell  its  Ice  to  appellant,  either  di- 
rectly <x  through  Gardner  ft  Tarver;  and  the 
mere  exercise  of  tbat  right,  no  mattw  what 
m^  have  been  the  motive  fbr  doing  so, 
whether  caprice,  malice,  or  prejudice,  did 
not  render  It  liable  to  appellant  in  damages 
on  account  of  such  refusuL  As  seen  in  the 
case  dted,  tbe  assertion  of  this  privilege 
by  the  Central  Ice  ft  Cold  Stwi^  Company 
could  not  legally  be  carried  beyond  Its  Indi- 
vidual action.  It  did  not  have  the  right  to 
infiuence  Gardner  ft  Tarver.  m  any  other 
person,  to  refuse  the  sale  <mC  Ice  to  appel- 
lant; and  the  evidence^  as  said,  fails  to  show 
any  such  attempt  on  said  appdlee's  part 
to  exercise  sudi  Infiuence  as  amounted  to  a 
breach  of  the  privilege  mentioned  or  rale 
announced.  It  at^ears  without  contradlc- 
tl<m  that  after  Drebelbls  told  appellant  that 
Oardnw  ft  Tarver  could  not  sell  him  ice, 
that  the  appellee  C«:itral  Ice  ft  Cold  Stor- 
age Company  continued  to  let  him  liave  Ice 
throogb  Gardnor  ft  Tarver  until  March  10. 
1904,  and  that  primr  to  March  10^  1904,  ap- 
pellant had  ctmtracted  to  get  his  Ice  from 
Ft.  Worth,  and  about  10  o'clock  a.  m.  tm 
that  day  received  from  Ft  Worth  a  car  ot 
ice,  containing  about  15  tons.  It  further  ap- 
peara  that  In  Hie  omversatlon  in  which 
Drebelbls  txM  appellant  tiiat  Gardner  ft  Tar- 
vtf  could  not  sell  him  ice  he  stated  to 
app^ant  that  if  he  got  any  ice  from  the 
Central  Ice  ft  Cold  Storage  Company  he 
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-would  have  to  hus  It  tnm  blm;  that  be 
(DreMMi)  woM  be  glad  to  sell  bim  ice, 
and  TTonld  do  flo  as  long  as  there  vaa  a 
blo(^  In  ttae  Tanlt  Appellant  replied  to 
this  statement  In  effect^  tbat  be  bad  made 
airangements  witb  Gardner  &  Tarrer  to  get 
a  part  of  the  Ice  they  bad  ctmtracted  to  get 
from  the  Central  Ice  A  Gold  Storage  Com- 
pany, and  would  make  no  change,  and  did 
not  thereafter,  so  far  aa  the  record  shows, 
try  to  boy  any  Ice  directly  from  that  com- 
pany. Nor  does  it  appear  tbat  after  the 
momlng  of  March  10,  1001,  he  ever  attranpt- 
ed  to  do  BO  through  Qardner  A  Tarrer,  or 
upon  fhelr  order,  and  was  refused.  Again, 
it  is  shown  beyond  ccmtroTersy  tbat  this 
appellee  bad  no  contract  whatever  wtth  the 
other  appdlees  In  regard  to  the  sale  of  Ice. 
In  refoCTce  to  the  other  aroelleea;  O.  L. 
Wakefield.  l>mp,  the  People's  Ice  Company, 
and  tiie  Dallaa  Ice  Factcnry,  Light  ft  Poww 
Ocnnpany,  the  evidence  fails  to  show  that 
appellant  made  any  demand  upon  eltbOT 
of  tbem  for  tbe  sale  to  lilm  of  any  of  thdr 
ice.  The  extent  ct  liis  efTorta  to  get  lee 
from  dther  ct  these  appellees.  If  It  can  be 
said  tbat  such  was  hla  purpose,  will  be 
found  in  appellants  testlmtmy  to  the  eCTect 
that  on  March  17,  1904,  he  asked  tw  Mr. 
Wakefield  over  telephone  No.  84,  and  was 
toformed  by  some  unknown  person  to  call 
bis  residence;  tiiat  he  called  bis  reddence, 
and  **waB  not  aUe  to  talk  to  bim^  (why  be 
does  not  say);  Uiat  he  titien  called  tiie  Dallaa 
Ice  Factory  over  tel^bone  No.  02,  and 
asked  to  q>eak  to  the  manager,  and  was  di- 
rected to  <»11  the  «igtoe  room,  which  he 
did,  and  they  said  Mr.  Galloway  tras  not 
there;  that  after  another  effort  over  another 
telephtme  to  ttie  Dallas  Ice  Factory  he 
failed  to  get  Mr.  Gtalloway,  bnt  Ibat  Mr. 
Herber  answered  bis  call,  and  be  asked  him 
If  be  (apptilanQ  could  get  some  Ice  there, 
bnt  does  not  state  what  re^y  Mr.  Herber 
made;  tbat  he  then  telephoned  Mr.  Fllppen, 
of  flie  Armstrong  Packing  Company  (f« 
what  purpose  be  does  not  say;  neithw  does 
be  say  whetbv  or  not  be  reached  and  talked 
with  Mr.  Fllppen);  that  he  then  telephone 
to  Wm.  X  Lemp's  factory,  and  talked  to 
Mr.  Felckert  and  that  Mr.  Felckert  said: 
"We  have  no  Ice  to  sen  here.  Ton  will 
have  to  call  Mr.  Wafce^d.  He  has  onr  ice.** 
If  at  any  othw  Ume  or  in  any  other  manner 
during  the  period  covered  by  the  allegations 
of  bis  petltifm  appellant  tried  to  buy  Ice 
from  dther  of  said  appdlees,  It  Is  not  dis- 
closed by  the  record. 

We  think  the  right  ot  O.  U  Wakefield 
to  purchase  the  ice  of  his  co-appellees,  as 
disclosed  by  the  evidence  before  us,  cannot 
be  doubted.  If  these  contracts,  or  either  of 
them,  which  were  In  wrlttog,  were  in  viola- 
tion at  onr  anti-tmst  statutes,  or  any  other 
hiw,  th«e  Is  no  evidmce  ot  the  fact  con- 
tained in  13ie  statement  of  tacto  aeat  to 
this  court  Ibi  so  far  as  toe  testimony 
shows,  these  eontracta  were  independent  of 


each  othM,  tovolved  only  an  ordlnaiy  bad- 
ness transaction  for  the  pordiase  of  the  ice 
contracted  for,  and  In  no  way  Infringed 
upon  the  r^hte  of  i^tpdlant  or  any  other 
ice  dealer.  Thne  is  no  concwted  actkm  w 
scheme  shown,  whatever  may  have  been  the 
real  facts,  on  the  part  of  these  appellees 
to  Injure  appellant's  business,  or  to  destroy 
or  forbid  competition  in  trade.  It  Is  true 
the  record  ahawe  that  an>dlM  Wakefield  re- 
fused to  attach  to  bis  d^sitlon  copies  of 
these  ccmtracto  and  tailed  to  state  the  exact 
terms  Hureot;  and  It  is  argoed,  in  effect  tiiat 
the  withholding  of  this  evidence  gives  rise 
to  a  strong  l^ial  presnmptlra  vt  the  tnrth 
of  appellant's  allegations.  Now,  while  such 
conduct  may  fnmldi  a  drcumstance  tend- 
ing to  show  tbat  the  terms  ot  the  eontracta. 
had  they  been  disclosed,  might  have  affected 
injuriously  the  taterest  of  appellees,  still  it 
was  not  ot  snch  probative  force,  eldm  alone 
or  considered  together  with  all  the  other 
evidffiice  bt  the  record,  as  would  have  ao- 
th(Mtaed  a  TCTdlct  tar  aiveUant  It  may  be 
that  by  the  failure  to  produce  these  contra  cts 
and  reveal  their  ccmtenta  to  the  court  and 
Jury  important  facte  were  not  disclosed,  and 
toe  case  in  that  respect  and  to  that  extent 
undevel<q>ed.  If,  bowerra,  any  effort  was 
made,  further  than  propounding  toterroga- 
torles  and  taUng  Wak^^d*s  deposltim,  un- 
der the  ample  provislras  at  the  law  to  re- 
quire the  prodnction  of  these  instromento 
or  to  compel  the  wltaess  to  state  their  ex- 
act contents,  instead  of  bis  condnsUm  of 
their  legal  effect,  It  is  not  shown. 

We  conclude  the  evidence  adduced  was  In- 
anfltelent  to  sustato  the  diarge  of  conq»lracy. 
or  to  authorize  a  recovery  against  appel- 
lees, or  tAther  of  them,  on  account  of  any 
of  the  matters  alleged,  and  toat  the  court 
anrectly  tostrocted  a  wdlct  to  toeir  favw. 
The  role  is  that,  toough  than  be  sllgbt  tes- 
timony, yet  "if  Ite  probative  fnce  be  so 
weak  that  It  imly  raises  a  mere  sormlse  or 
suspicion  of  the  nlstence  aft  the  Cacto  sought 
to  be  established.  It  Is  the  duty  of  tbe  court 
to  Instmct  a  T«dict.**  Joske  r.  Irvine,  91 
Tex.  674.  44  &  W.  lOSO. 

The  Judgment  of  tbe  court  below  Is  af- 
firmed. 


MOORE  V.  SNELL.* 
(CoDrt  of  Civil  Appeals  of  Texas.   April  5, 
1905.) 

1.  GotrsTs— JnaiSDicriOH  —  Prrmon— <3on- 

BTBUCTIOK. 

Where  a  parasraph  of  a  petition  showed 
that  defendants  executed  a  $600  note  to  plain- 
tiff on  purchase  of  his  interest  In  a  drng  bnsi- 
ness,  and  another  showed  that  thereafter  plain- 
tiff porchaeed  the  drug  bosineea  from  toem.  tbe 
f600  being  put  In  at  its  face,  and  tbat  tbe  stock 
was  turned  over  to  plaintiff,  but  that  salMe- 
qaently  defendanta  demanded  a  return  of  tht' 
stock,  and  broke  into  the  store,  to  the  damage 
of  plaintiff  in  the  sum  of'  $290,  and  another 
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panffiapli  cUitnad  |82lD0  for  mnUm  render- 
ed defendaDts,  there  was  no  esiue  of  action 
shown  within  the  Jurisdiction  of  the  district 
court,  the  indebtedness  evidenced  by  the  note 
having  been  extinguished. 
2.  JuDGifEHT— Want  or  Jubudiotiok. 

"Where  plalntifTB  petition  fails  to  show  an 
amount  involved  sufficient  to  bilna  the  cease 
of  action  within  the  jurisdiction  oi  the  district 
court,  the  jodgment  of  that  court  for  plaintiff 
is  AUallr  erroneoiUL 

[Ed.  Nota— Fw  eaaea  In  pcdnt^  set  vt^  80, 
CvxL  Dig.  Jadgmm^  |  28J 

Appeal  from  District  Oonrt^  Delta  CoodI^; 
H.  C.  Connor,  Judge. 

Action  by  T.  J.  Suell  against  B.  O.  Moore 
and  another.  From  a  Judgment  In  favor  of 
plaintiff,  defendant  B.  O.  Mowe  appeals. 
Reversed. 

This  purports  to  be  a  suit  an  a  9000  note, 
and  for  a  balance  of  $32.60  on  account,  and 
for  $250  damages.  The  suit  was  brougbt  by 
T.  J.  Snell.  ana  B.  O.  Moore  and  W.  B. 
Moore  were  made  defendants.  The  district 
court  rendered  Judgment  for  the  plaintiff 
against  B.  O.  Moore  tar  ¥883.SS,  and  that  de- 
fendant has  appealed. 

Omitting  formal  parts,  the  petition  and 
trial  amendment  upon  wblcta  tbe  plaintiff 
went  to  trial  read  as  follows: 

"(1)  That  tbe  plaintiff  owned  an  Interest 
in  tbe  drug  business  of  Snell  &  Moore,  sit- 
uated in  Delta  county,  Texas,  and  In  the 
town  of  Cooper,  and  on  the  west  side  of  the 
public  square  of  said  town,  and  in  the  Patter- 
eon  building,  and  the  said  drug  business  was 
also  known  aa  tiie  Cooper  Drug  Company. 
And  on  tbe  2d  day  of  February,  1903,  the 
plaintiff  sold  out  his  Interest  in  the  said 
business  to  the  defendants,  and  at  that  time 
the  defendants  and  the  business  were  In- 
debted to  the  plaintiff  in  the  sum  of  $100, 
and  tor  the  said  Interest  and  the  said  in- 
debtedness the  defendants,  through  the  de- 
fendant W.  B.  Moore,  executed  to  the  plain- 
tiff a  note  for  the  sum  of  SOOO,  which  was 
dated  February  2,  1903,  and  payable  to  the 
plaintiff,  and  signed  by  the  said  W.  B. 
Mowe.  and  due  on  January  1,  1004,  and 
drawing  Interest  at  the  rate  of  ten  per  cent, 
per  annum  from  the  date  thereof;  and  to 
secure  the  payment  of  said  note  the  de- 
fendants, through  the  said  W.  B.  Moore,  ex- 
ecuted to  the  plaintiff  a  chattel  mortgage, 
which  was  also  dated  February  2,  1903,  and 
was  given  on  the  following  described  per- 
sonal property,  viz.,  one  Mosler  safe  No. 

 ,  also  one  soda  fountain,  also  all  fixtures 

now  situated  in  what  Is  known  as  the  9nell 
ft  Moore  Drug  Store,  and  known  as  the 
Cooper  Drug  Company;  said  drug  business 
being  now  In  James  Patterson  brick  build- 
ing on  the  west  side  of  the  square  In  Cooper, 
Texas.  And  the  said  note  also  stipulated 
for  ten  per  cent,  attorney's  fees,  if  placed 
for  collection;  and  tbe  plaintiff  further  avers 
tliat  the  note  is  now  long  past  due,  and  that 
no  part  of  the  same  has  ever  been  paid,  and 
be  has  beat  forced  to  place  It  tor  collection; 


and  the  plaintiff  says  tnrtlftr  that  he  Is  still 
the  ownw  and  holder  <d  the  said  note  and 
mortgage,  and  that  the  mortgage  Is  still  a 
valid  and  subsisting  lien  on  said  properly. 

"(2)  Plaintiff  further  alleges  that  the  de- 
fendants empltqred  him  on  or  abont  the  2d  of 
F^mary,  1808,  to  work  for  them  as  a  pre- 
Bcrlptlon  dofe  and  drug  clerk  in  the  said 
bashiesB  for  a  salary  ai  906  per  month  for 
the  months  at  Febmaryt  March,  April,  May, 
Jnne,  July,  and  August,  1903,  and  at  a  salary 
ot  $73  per  month  from  that  time  on  till  the 
1st  day  of  January,  1901;  and  the  plaintiff 
has  worked  for  them  from  February  2d,  till 
April  271h,  making  three  months  In  all,  and 
-which  amoonted  to  the  snm  of  $19S;  and  of 
qaid  amonnt  the  defendants  paid  the  plain- 
tiff the  sum  of  f 162.50,  leaving  a  balance  still 
dne  the  plaintiff  in  the  sum  of  $32^60,  and 
which  is  still  dne  the  plaintiff,  and  which 
has  been  dne  tiie  plaintiff  since  Ajnll  27. 
1908,  and  for  which  the  plaintiff  la  entitied 
to  Interest  at  the  rate  of  0  per  cent  per 
annum  from  said  date. 

*^Si  Phtintlfl  further  avers  that  on  tbe 
27th  day  of  April,  1908,  the  defendants  sold 
to  the  plaintiff  the  said  drag  business,  which 
consisted  of  the  entire  stock  of  drugs,  soda 
fountain,  safe,  and  faxnltnre  and  fixtures, 
Mtnated  In  said  Patterson  building,  for  10 
I>er  cent  cB  of  the  Invoice  price  of  the  said 
stock  of  drugs,  famitnre,  and  fixtures;  and 
as  pert  payment  for  the  same  the  plaintiff 
was  to  be  allowed  to  put  in  the  said  note  and 
\  mortgage,  and  the  defendants  were  to  accept 
I  the  same  as  part  payment  for  the  said  bnsl- 
I  ness;  and  the  plaintiff  and  the  defendants 
I  duly  invoiced  the  aaSA  stock,  fnmlture,  and 
j  fixtures,  which  amounted  to  tbe  snm  of 
92,S00,  and  1^  same  was  dal7  turned  ow 
to  tiie  plaintiff,  and  tbe  plaintiff  employed 
hdp  and  began  to  nm  and  conduct  tiie  said 
business ;  and  <xi  or  abont  the  said  date  of 
April  27,  1908,  the  defendants  refnsed  to 
I  farther  comply  with  the  terms  of  the  con- 
I  tract  and  demanded  back  the  stock  of  drugs, 
:  which  the  plaintiff  refused  to  turn  back  to 
I  them;  and  while  the  plaintiff  was  away  the 
I  defendants  hn^  open  the  doors  of  the  said 
I  drug  store  and  forcibly  took  possession  at 
tbe  said  business,  and  have  refnsed  at  all 
t  times  to  torn  back  to  the  plaintiff  the  said 
j  business,  and  are  sQU  to  possession  of  the 
i  same,  and  have  converted  it  to  their  own 
use,  to  the  plaintifTs  damage  In  the  snm  of 
$250.   Plaintiff  says  that  the  drue  business 
was  worth  to  him  the  Invoice  price  thereof, 
which,  as  afbresaid,  was  tiie  snm  ot  $2,500; 
and  the  platotiff  farther  says  that  the  de- 
fendants well  knew  the  terms  of  the  sale, 
and  well  knew  that  tiie  entire  stock  of  drugs, 
furniture,  fixtures,  and  the  entire  drug  busi- 
ness had  been  duly  sold,  transferred,  and 
turned  over  to  the  plaintiff,  and,  knowing 
all  these  facts,  the  defendants  wlllftally, 
wantoidy,  and  maliciously  Ivoke  open  the 
said  drug  store,  and  took  charge  of  the  dmg 
business,  to  wUIful  disregard  of  platofUTa 


Digitized  by  Google 


272 


88  BOUTHWBSTBBN  BKPOBTBB. 


(Tax; 


rights,  and  to  tiie  plalntUTs  damage  in  tba 

sum  of  $250. 

"(4)  Plaintiff  farther  says  that  at  time  of 
the  transactions  above  mentiODed  both  of 
the  defendants  owned  an  interest  in  the 
sflid  business,  or  claimed  an  Interest  there- 
in, and  when  the  .plaintiff  sold  his  Interest 
In  the  business  and  made  the  other  deals 
above  mentioned  the  defendant  W.  B.  Moore 
was  acting  for  and  under  the  inatructions  of 
bis  fathw  and  codefeudant.  El.  O.  Mot^c; 
and  when  plaintiff  sold  his  interest  B.  O. 
Moore  told  the  defendant  (plaintlfO  that  he 
had  given  W.  B.  Moore  instructions  about 
the  matter;  and,  believing  that  the  said  W. 
B.  Moore  had  full  authority,  plaintiff  made 
the  sale  and  took  the  notes  and  mortgage 
and  entered  Into  the  said  contract  of  em- 
ployment, as  aforesaid,  which  plaintiff  would 
not  have  done  if  he  had  not  so  believed  that 
W.  B.  Moore  bad  full  authority  to  make  the 
deal  as  made,  and  to  bind  the  business  and 
property  mortgaged,  and  all  parties  con- 
nected with  the  business,  and  would  not  have 
parted  with  his  interest  in  the  business  and 
right  to  participate  in  the  management  and 
control  of  the  business. 

"(5)  Since  the  above-mentioned  deals,  the 
defendants  now  claim  and  assert  that  W.  B. 
Moore  had  no  Interest  In  the  business  at 
any  time,  but  that  the  defendant  B.  O. 
Moore  owned  the  business  entirely  at  all 
times,  and  that  W.  B.  Moore  had  no  interest 
In  the  business,  and  was  only  an  employe 
and  agent  of  the  defendant  El  O.  Moore,  and 
that  he  had  not  the  authority  to  bind  B.  O. 
Moore  or  the  business,  as  herein  alleged  by 
the  plaintiff,  and  that  B.  O.  Moore  and  none 
of  the  property  of  the  business  are  In  any 
way  bound  by  the  above-mentioned  deals, 
trades,  note,  mortgage,  or  employment  But 
the  plaintiff  says  that.  If  the  said  W.  B. 
Moore  did  not  have  the  authority  to  make 
the  said  deals  as  made,  that  B.  O.  Moore 
allowed  him  to  handle,  manage,  and  control 
the  business  in  a  way  that  it  led  the  plaintiff 
to  believe,  and  the  plaintiff  did  believe,  that 
he  did  have  the  authority  to  make  the  said 
deals;  otherwise  plaintiff  would  not  have 
entered  into  them.  Plaintiff  further  avers 
that  the  defendant  B.  O.  Moore,  if  he  did 
not  authorize  the  deals  to  be  made  as  made, 
he  nevertheless  has  permitted  them  to  stand 
as  made,  and  has  accepted  and  received  the 
benefits  of  and  under  them,  and  has  In  all 
things  ratified  them  and  made  them  his  own, 
and  has  thereby  become  liable  therefor  as 
though  he  had  made  them  or  authorised 
them  to  be  made.  Plaintiff  further  alleges 
that  B.  O.  Moore,  knowing  of  the  deals  at 
the  time  thereof,  or  a  short  time  thereafter, 
and  accepting  and  ratifying  them  as  afore- 
said, plaintiff  was  Induced  to  believe  and 
did  believe  that  the  deals  were  acceptable  In 
all  things,  and  was  thereby  induced  to  work 
■on  In  the  employ  of  the  defendants,  and  did 
not  claim  back  his  Interest  in  the  business, 
but  to  permanentiy  relinquish  the  same  as 


aforesaid;  whereas  he  would  not  have  done 
so  but  for  the  conduct  of  the  defendants, 
and  especially  of  E.  O.  Moore,  as  aforesaid. 

"Wherefore,  all  parties  being  duly  in  court, 
and  premises  considered,  the  plaintiff  prays 
the  court  for  a  judgment  for  his  debt,  inter- 
est, damages,  attorney's  f^,  and  costs  of 
suit,  and  for  general  and  equitable  relief,  as 
he  will  ever  pray." 

"Now  cornea  the  plaintiff  In  the  above 
styled  and  numbered  cause,  and,  leave  of 
the  court  first  being  had  and  obtained,  files 
this,  his  trial  amendment,  and  In  addition  to 
the  facts  set  forth  In  his  fourth  amended 
original  petition  he  alleges:  That  if,  as  the 
defendant  E.  O.  Moore  alleges,  he  did  not 
authorize  W.  B.  Moore  to  execute  the  said 
note  and  mortgage,  as  alleged  by  plaintiff  In 
his  said  petition,  then  the  plaintiff  says  that 
the  said  E.  O.  Moore  authorized  the  contract 
by  which  the  plaintiff  sold  out  his  interest 
in  the  said  business,  and  the  said  E.  O.  Moore 
and  the  said  business  were  indebted  to  the 
plaintiff  in  the  said  sum  and  amount  before 
alleged,  making  the  entire  indebtedness  the 
amount  of  the  note  and  mortg^^,  which  was 
the  sum  of  $C00;  and  fm-ther  alleges  that  the 
said  E.  O.  Moore,  knowing  the  condition  and 
terms  of  the  said  sale  and  trade  and  thn 
amount  of  the  Indebtedness  as  evidenced  by 
the  note  and  mortgage,  permitted  the  same 
to  stand,  and  acquiesced  in  the  same,  and 
retained  charge  of  the  entire  business,  and 
ratified  the  sale  and  trade  and  the  terms 
thereof;  and  if  the  said  R  O.  Moore  la  not 
liable  An  the  note  and  mortgage,  then  tbe 
plaintiff  says  that  he  is  liable  for  the  amount 
of  the  indebtedness  and  the  price  of  tbe 
plaintiff's  Interest,  which  Is  the  amount  of 
the  note  and  mortgage  as  aforesaid;  and 
plaintiff  further  says  that  If  the  defendant 
B.  O.  Moore  la  not  liable  on  said  note  and 
mortgage,  as  allied,  then  he  says  that  E. 
O.  Moore  authorized,  acquiesced  in,  and  rati- 
fied said  sale  and  deal,  and  for  tbe  amount 
of  the  note,  and  Is  liable  for  the  amount 
thereof.  Plaintiff  further  alleges  that  E.  O. 
Moore,  as  aforesaid,  accepted  and  adopted 
the  said  note  and  mortgage,  and  Is  bound  and 
liable  on  the  same.  Wherefore  plaintiff 
prays  Judgment  against  both  defendants  and 
for  gena-al  and  equitable  relief." 

Ewlng  Boyd  and  L.  L.  Wood,  tot  appel- 
lant  3.  L.  Young,  for  appellee. 

KET.  J.  (after  stating  the  facts).  Appe- 
lant has  assigned  error  upon  the  allied  ac- 
tion of  the  court  in  overruling  a  general  de- 
murrer and  exceptions  to  the  plaintiff's  peti- 
tion. The  assignments  are  not  sustained  by 
the  record.  We  find  nothing  in  the  tran- 
script showing  that  the  court  made  any  rul- 
ing on  any  demurrer  or  receptions  to  tlie 
plaintiff's  petition.  However,  an  examina- 
tion of  the  petition  discloses  tbe  fact  that  it 
falls  to  state  a  cause  of  action  within  the 
Jurisdiction  of  tbe  district  court,  and  It  fol- 
lows that  fundamental  oror  was  committed 
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vbea  Oat  omirt  tried  Hm  cam  and  rendered 
jDdgmoit  asalnst  ■]q;>elUnt  for  more  than 
the  avenneDts  of  the  petition  authorized. 

Otmoeding  that  the  arerments  of  the  petl* 
tUm  show  that  appellant  waa  originally 
bound  bj  the  $000  note  executed  by  W.  B. 
Moore,  and  conceding  that  In  the  first  snb- 
dlrlslon  of  the  petition  avermentB  are  made 
which  would  entitle  the  plaintiff  to  recover 
oa  the  note,  still  In  the  third  subdlTlsion  of 
the  petition  the  plalnCUf  alleges  facts  which 
show  that  the  note  has  been  paid.  These 
paragraphs  or  subdivisions  of  the  petition 
are  utterly  inconsistent,  and  the  avermenla 
In  the  third  ctHitradict  and  nullify  the  aver- 
ments' In  the  first  Hence  It  mast  be  held 
that  the  original  petition  falls  to  show  any 
right  to  recover  oa  the  $600  note.  Nor,  in 
this  reqtect,  la  the  original  petition  cured  by 
the  trial  amendment  That  pleading  relates 
to  the  alleged  sale  from  the  plaintiff  to  W. 
EL  Moore,  and  charges  that  appellant,  B.  O. 
Moore,  ratified  that  sale,  and  does  not  at- 
tttnpt  to  withdraw  or  modify  any  of  the 
averments  In  the  third  subdivision  of  the 
original  petition.  That  subdivision  allies 
that  the  defendants  sold  to  the  plaintiff  a 
ttoc^  of  merchandise,  with  furniture  and 
flxtnres,  of  the  value  of  $2,500,  and  agreed 
to  accept  in  part  payment  for  the  same,  the 
9000  note  referred  to.  It  alleges  that  the 
property  referred  to  was  delivered  to  the 
plaintiff,  showing  thereby  an  executed  con- 
tract, which  vested  In  the  plaintiff  title  to 
the  8to<^  of  goods  and  furniture  and  fix- 
tnrea.  These  facte  disclose  an  executed  con- 
tract and  a  completed  sale,  and  If  they  were 
as  alleged  the  Indebtedness  evidenced  by  the 
$600  note  was  extinguished.  And  if  the  de- 
fendante  refused  to  accept  the  note,  and  per- 
mitted It  to  remain  In  possession  of  the 
plaintiff,  that  fact  Is  immaterial  Hence  we 
hold  that  the  pUlntUTs  petition  utterly  fails 
to  show  aoy  right  to  malnteln  an  action  up* 
on  the  $000  note,  Tbls  being  tiie  case,  the 
petition  did  not  state  a  cause  of  action  but 
for  $250  damages  and  $32.00  balance  on  ac- 
count aggregating  $282.50.  which  was  below 
the  JurlsdlctlcMi  of  the  district  court.  A  judg- 
ment rendered  on  such  defective  pleading  is 
fundamentally  aroneoos.  Salinas  v.  Wright 
11  Tex.  572;  Dean  v.  Lyons,  47  Tex.  19;  Ins. 
Co.  V.  Davla  (Tex.  Olv.  App.)  46  S.  W.  004, 
and  cases  cited. 

For  the  error  pointed  out  the  Ju^ment  is 
rercraed,  and  the  cause  remanded. 

TABBT  et  aL  v.  POWBLL.* 
9>onrt  of  (Hvll  Appeals  of  Texas,  May  17, 

1905.   On  Rehearing,  June  14,  1005.) 

1.  FiNDIKG  ON  CONFLICnnO  BVIDBHCB— GON- 
OLtTBIVBffESS— APraAf» 

Hie  finding  of  the  trial  Judge  on  coofllct- 
Ins  evidence  is  conclusive  on  appeal. 

2.  PBniciFAX^LiABii:.rTT  or  Aoent. 

Ob*  employed  merely  as  agent  to  make  a 
contract  for  another,  but  who  signs  the  contract 
aa  an  obligor,  Is  liable  thereon  only  as  surety. 

*Wrlt  of  arror  denlsd  by  Siw^in*  Oonrti    ,  ,  . . 


Ai^>eal  firora  IMatilet  Court  Bazar  Ocnmtjr; 
A.  W.  Seellgson,  Judgei 

Action  by  David  J.  Pow^  against  George 
Tabet  and  anotho-.  From  a  Judgment  In  tai- 
vor  of  plaintUl^  d«Eendants  ^^eaL  HoAlfled. 

W.  H.  Lipscomb  and  Walter  P.  Napier,  for 
appellants.  T.  H.  Btdgeway  and  D.  J.  Pew- 
ell,  ftv  appelleft 

NBILL.  J.  This  Is  the  seoond  appeal  hi 
this  case,  and  a  fall  atatonwt  of  Ite  nature 
will  be  found  In  am  o^sibm  on  the  first  n* 
ported  In  TO  B,  W.  897.  It  Is  snflkient  to  aay 
here  that  appOleeft  cause  of  action  Is  baaed 
upon  the  following  allegations:  (1)  That  oa 
March  28,  1902,  he  was  employed,  as  an  at- 
torney at  law,  by  George  Tabet  acting  as  the 
ag«it  fw  and  In  behalf  of  hit  brothor  BUas 
Tabet,  to  act  for  Blias  as  bla  legal  r^resen- 
tatlve  In  all  things  connected  with  and  per- 
taining to  his  claim  against  the  €»ilveston, 
Harrisburg  &  San  Anttnlo  Ballway  Com- 
pany, for  personal  Injuries  sustained  by  him 
on  March  7.  1902,  at  Maxon  Sivlngs,  Tex., 
and  thal^  In  consldwatiTO  ta  services  ren- 
dered and  to  be  roidered  by  ai^llee,  George 
Tabet  bound  hlmadf  and  Ellas  to  pay  him 
one-half  <a  all  amounte  that  might  be  re- 
ceived by  BUas  bom  said  railroad  company 
in  settlonent  of  said  claim ;  ^  that.  In  pur- 
suance of  such  contract  of  onployment,  ap- 
pellee rendered  all  legal  senrlces  and  gave  all 
legal  counsti  necessary  in  the  settiement  of 
said  claim;  (8)  that  on  AprU  28,  1902,  ap- 
pellante  settled  said  claim  with  the  railroad 
company  for  $4,500;  and  (4)  that  they  have 
failed  and  refused  to  pay  aH>eUee  anything 
of  the  sum  collected,  of  whldi,  under  the  con- 
tract, he  is  entitled  to  one-half,  L  e.,  $2,25aOOL 
Blias  Tabet  lay  his  answer,  denied  that  he 
over  autfawlzed  or  empowered  bis  brotho* 
George  to  make  the  contract  ot  ever  ratified 
or  acquiesced  In  the  same.  George  aiuwered 
by  a  general  doiial,  and  specially  pleaded 
that  if  he  was  liable  at  all.  hla  liabUlty  wan 
as  a  surety  only.  The  case  was  tried  without 
a  jury,  and  the  court  found  that  the  mate- 
rial all^tlona  in  plaintUTs  petition  were 
austained,  and  thereupmi  rendned  Judgment 
In  his  favor  against  both  defendante  for  the 
sum  of  $1,894,  with  6  per  cent  Intaest  there- 
on trom  the  let  of  Bfay,  1002,  aggregating 
the  sum  of  $2,17& 

All  of  the  allegatlfflis  stated,  constituting 
plaintiff's  cause  ot  action,  were  proved  by 
the  uncontradicted  testlmcmy,  exc^  the  first ; 
and  the  only  controversy  about  it  Is  aa  to  the 
authority  Qeotge  Tabet  to  make  the  con- 
tract for  his  brother  Ellas,  whidi  Is  copied 
in  the  opinion  on  the  first  appeaL  While  the 
evidence  upon  the  issue  Is  conflicting,  we  are 
not  prepared  to  say  that  It  la  not  sufildent 
to  support  the  finding  of  the  trial  Judg&  "It 
is  Impossible  to  lay  down  ai^  Inflexible  rule 
by  which  It  can  be  determined  what  evidence 
shall  be  sufficient  to  estebllsh  an  agaicy  In 
any  given  case,  but  It  may  be  said.  In  genwal 
trams,  that  whatever  evidence  has  a  te»> 
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dency  to  prove  the  agency  la  admissible,  evea 
thougb  It  be  not  full  and  satisfectory,  as  it 
is  the  province  of  the  Jury  to  pass  Tip<m  It" 
Mecb.  Aff.  1 106.  As  It  is  said  in  Donaldson 
T.  Blrerhart,  60  Kan.  718,  32  Paa  405:  "Tes- 
timony on  paper  Is  not  like  testimony  from 
the  lips,  and  when  a  trial  Judge  bears  living 
voices,  and  sees  the  witnesses  wbo  utt^  It, 
believes  one,  and  disbelieves  others,  we  can- 
not decide  that  the  Judge,  having  better  op- 
portunities than  we,  ought  to  have  believed 
and  found  the  other  way."  Therefore,  as 
there  was  evidence  tending  to  sni^rt  the 
flndiog  of  the  trial  Judge  on  the  Issue  ot 
agency,  it  is  our  duty  to  make  bin  finding  our 
ovriL 

The  authority  of  George  Tabet  being  shown 
to  make  the  contract  for  his  brother,  we 
think  he  can  only  be  held  liable  tbereon  aa  a 
surety,  and,  to  that  extent,  will  modify  the 
Jndgmoxt;  and,  as  so  modified.  It  wUl  bn 
affirmed. 

On  Motion  for  Rehearing. 

In  thlB  motion  it  is  insisted  that  the  only 
question  raised  by  the  first  assignment  of  er- 
rw  was  one  of  law,  and  not  of  fact,  and  that 
an  assignment,  like  this  one,  which  asserts 
the  nonexistence  of  "a  certain  state,  condition, 
or  thing,"  does  not  raise  the  question  of  the 
snfflclency  of  tiie  evidence  to  eetabllsh  each 
state,  condition,  or  thing,  and  hence  we  erred 
In  considering  the  question  of  agency  as  one 
of  fact,  and  in  finding  agency  established  by 
the  evidence  aa  a  fact 

It  seems  to  be  the  rule  that  where  the  facts 
are  undisputed,  and  different  Inferences  can- 
not reasonably  be  drawn  from  them,  the  ques- 
tion Is  one  of  law.  But  how  much  law  most 
a  man  know,  to  say  that  Jorora  cannot  rea- 
sonably draw  different  conclusions  from  the 
undispnted  testimony  In  any  glvai  case? 
Must  bis  learning  be  so  profound  and  his  re- 
search so  vast  that  he  may  be  able  to  say 
with  confidence,  as  do  appellants'  counsel  In 
this  motion,  "tbne  is  not  an  authority  In  the 
English-speaking  world  that  supports  the  de- 
cision" of  the  court  on  the  question?  In  con- 
alder  Ing  the  question  claimed  to  be  purely 
one  of  law,  most  not  the  record  be  examined 
in  order  to  determine  from  It  whether  there 
be  any  evidence  upon  it  and,  if  such  evidence 
Is  found,  whether  it  Is  snch  that  dlffersit  In- 
ferences cannot  reasonably  be  drawn?  No 
other  way  Is  perceived  of  determining  wheth- 
er the  matter  presented  by  the  question  Is 
one  ot  law  or  of  fact,  unless  tbe  court  should 
take  the  Ipse  dixit  of  counsel  of  such  extend- 
ed research  as  those  of  appellants.  When 
the  original  opinion  was  written,  we  were  not 
informed  of  the  comprehensive  learning  im- 
plied by  what  is  said  in  this  motion  of  appel- 
lants* counsel,  and  went  to  tbe  record  to  find 
out  whether  it  contained  any  evidence  tend- 
ing to  prove  that  George  Tabet  bad  authority 
to  execute  tbe  contract  sued  on.  In  it  we 
found  what  at  least  we  believed  to  be  such 
evidence.  If  in  this  we  wore  correct,  appel- 


lants' assignment  wUIch  asserted  there  was 
no  such  evidence  was  overturned,  and  tbe 
question  of  law  insisted  upon  at  an  end. 
What,  then,  were  we  to  do  7  We  tfaoogbt  it 
our  doty  to  determine  the  probative  force  of 
such  evidence,  and,  if  reasonably  sufficient  to 
siq>port  the  conclusion  of  the  trial  court,  to 
register  such  conclusion  aa  our  own.  Though 
tiie  question  presented  was  <Hie  of  law,  we 
ascntalned  that  which  was  contended  for 
was  not  law ;  and  then,  from  tbe  evld^oe  in 
tbe  record,  we  found  the  conclusloQ  of  fact 
in  accordance  with  the  finding  of  the  trial 
court 

There  can  be  no  question  that  George  Tabet 
was  the  agent  with  authority  of  some  ex^t 
of  his  brother  Ellaa,  to  settle  tbe  latter's 
claim  against  tbe  railroad  company.  This  is 
not  denied,  and  is  shovni  tbe  undispnted 
testimony.  It,  as  we  held  aa  the  formor  ap- 
peal, tbe  proof  establisbes  that  be  was  an- 
tborlzed  only  to  settle  the  claim,  he  had  no 
power  to  make  the  contract  sued  on.  Bnt 
does  the  proof  show  that  be  was  auth<Mlaed 
only  to  settle  the  claim?  It  being  proved  be- 
yond question  that  George  had  authority  to 
settle  bis  brother's  claim,  it  became  neces- 
sary to  determine  the  scope  and  extent  of 
snch  authority,  or  what  was  comprehended 
by  it  Counsel  for  appellants  say  correctly 
that  "an  agent  has  the  authority  to  do  erery- 
thlng  that  is  *neceB8aTy,  proper,  or  usual  aa  a 
means  to  effectuate  the  purpose  for  which  be 
was  appointed.'  This  much  la  Implied  as  a 
matter  of  law,  because  the  principal  is  pre- 
sumed to  authorize  his  agoit  to  do  those 
thli^  which  are  either  usual,  necessary,  or 
proper  to  accomplish  the  purpose  of  his  ap- 
polntmsit"  The  purpose  of  George's  ap- 
pointment by  Ellas  was  to  effect  as  advan- 
tageous settlanent  of  the  latto^s  claim  aa 
practicable.  If  to  accompllah  this  purpose  It 
was  necessary  or  pR^>er  to  retain  an  attw- 
ney  at  law,  George  Tabet  bad  the  pown*  to 
employ  appellee  to  aid,  counsel,  and  advise 
him  in  effecting  such  settl«nent  If  be  bad 
the  power  to  effectuate  it,  he  had  the  con- 
comitant authority  to  contract  with  him,  on 
behalf  of  his  principal,  for  reasonable  com- 
pensation for  his  services.  As  there  la  no 
evidence  in  the  record  tending  to  show  that 
George  Tabet  was  authorised  only  to  settle 
the  claim,  or,  In  otber  words,  that  his  author- 
ity was  so  limited  as  to  exclude  the  usual, 
necessary,  or  proper  means  to  accompli^  the 
settlement,  it  cannot  be  said  that  his  author- 
ity was  limited  only  to  tbe  settlement  of  the 
claim.  Bnt  it  must  be  assumed  that  he  had 
all  the  concomitant  authority  Implied  by  the 
law,  necessary  to  accomplish  the  purpose  of 
bis  agency.  Aside  from  this,  the  evidence 
strongly  tends  to  show  that  Ellas  was  In- 
formed by  his  brother  George  that  he  had 
employed  appellee  to  aid,  counsel,  and  assist 
him  In  effecting  the  settlement  of  tlie  claim, 
and  of  the  precise  terms  of  the  employment. 
For,  If  the  testimony  of  appellee  and  his  sten- 
<^apber  is  to  be  believed,  a  lettee  was  writ- 
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ten,  properly  addressed,  and  mailed  by  George 
Tabet  to  Ellas,  Informing  him  of  the  con- 
tract of  employment,  and  Its  terms,  made  by 
the  former  for  tbe  latter  with  ai^ellee.  The 
letter  wae  never  returned.  From  these  facts 
the  trial  court  was  authorized  In  finding,  de- 
spite the  denial  of  Ellas,  that  the  letter  was 
received  by  him,  and,  having  received  It,  and 
being  Informed  thereby  of  the  terms  of  the 
contract,  and  having  never  Informed  appellee 
that  snch  contract  of  employment  was  nnan- 
thortzed,  that  such  contract  was  either  au- 
thorized or  ratified  and  acquiesced  In  by 
him.  These  were  matters  of  fact  for  the  find- 
ing of  the  trial  court  and,  since  counsel  for 
appellants  have  assured  us  that  "there  are  a 
thousand  Texas  cases  supporting  the  proposi- 
tlon  that,  when  a  ease  has  been  tried  before 
the  court  without  the  intervention  of  a  iwry, 
the  trial  judge  occupies  the  same  position  the 
Jury  does,  and,  having  heard  the  witnesses 
testify,  Been  their  demeanor  on  the  stand, 
etc.,  he  is  in  a  better  position  to  pass  on  a 
question  of  fact  than  an  appellate  court 
would  be,  and  his  flndlug  of  facts  will  not 
ordinarily  be  disturbed,"  we  deem  It  our  du^ 
to  bow  in  obedience  to  such  a  great  weight  of 
autbority,  and  oTeirule  this  motitm. 


DBiLANBT  T.  WBST.* 

(Oonrt  <tf  dvil  Appeals  of  Texas,  May  18, 
1900u  On  Rehearing,  June  1(K  1905.) 

1.  FOBiaa  ADJUDIOATIOtr— BTIDSRCK— SUFFI- 

cmtcT. 

In  tresiMUH  to  try  title  to  land,  where  the 
piyintf*  claimed  under  a  purchase  at  a  sale  on 
foredoanre  (tf  a  deed  of  trust,  evidence  exam- 
ined, and  Mi  to  show  that  the  foreclosure 
was  based  <m  a  note  Involved  in  a  previous 
suit,  {n  which  the  plaintiff  was  a  plaintiff,  and 
In  which  the  note  was  adjudged  to  oe  void. 

2.  Bes  Judicata. 

"Where  an  Issue  Is  settled  against  a  party 
in  litigation,  it  is  res  judicata  in  a  Bubse- 

auent  suit  Involving  the  same  issue  between 
tie  parties  and  their  privies  In  estate. 
FEd.  Note. — For  cases  in  point,  see  voL  80, 
Cent  Dig.  Judgment  H  1234-1241.] 

Appeal  from  District  Oonrt  Dallas  Ooan- 
ty;  Bichard  Morgan,  Judge. 

Actiw  by  J.  A,  Delaney  against  I.  O. 
West  From  a  judgmmt  In  favor  of  defend- 
ant plaintiff  ai^eala.  Affirmed. 

H.  li.  Dye  and  W.  H.  Olarfc.  for  appellant 
Clark,  Uatbls  &  Freeman,  for  appellee. 

BOOKHOIjT,  J.  This  is  a  suit  of  tres- 
pass to  try  title  for  certain  lots  In  the  city 
of  Dallas,  Instituted  by  appellant,  J.  A.  De- 
laney, against  appellee,  I.  O.  West,  on  Sep- 
tember 22,  1904,  in  the  district  court  of  Dal- 
las county.  The  plaintlfTs  petition  was  In 
the  form  usual  In  cases  of  trespass  to  try 
title.  The  defendant  pleaded:  (1)  As  res 
adjudlcata  and  a  bar  to  the  action,  the  judg- 
ment rendered  on  March  26,  1003.  In  consol- 
idated cause  Nob.  lfi,720  and  20,430,  styled. 

*'WHt  ot  arror  tailed  br  Sopreme  Court 


"John  Smith  et  al.  t.  General  Walker  et  al.," 
In  the  district  court  of  Dallas  county,  four- 
teenth judicial  district  of  Texas,  wherein 
appellant,  Delaney,  was  a  plalntlfT,  and  Gen- 
eral Walter  and  wife,  Cora  Walker,  were 
defendants;  said  Cora  Walker  having  sold 
said  lots  to  appellee.  West  after  said  judg- 
ment and  before  the  Institution  of  this  suit. 
It  was  alleged  by  appellee  that  appellant's 
claim  of  title  to  said  lots  In  this  suit  is  based 
upon  the  same  facts  that  were  in  contro- 
versy and  were  adjudicated  under  the  plead- 
ings and  evidence  In  said  consolidated  cause, 
wherein  said  judgment  was  rendered  against 
appellant,  Delaney,  and  In  favor  of  said 
Walker  and  wife,  as  to  said  lots.  (2)  De- 
fendant pleaded  not  guilty. 

On  the  14th  day  of  October,  1004,  the  case 
was  tried  without  a  jury,  and  resulted  in  a 
judgment  In  favor  of  appellee  on  his  plea  of 
res  adjudicata.  To  which  judgment  and 
ruling  of  the  court  the  plaintiff  duly  ex- 
cepted, and  perfected  his  appeal  to '  this 
court 

ConcluslonB  of  Fact 

On  the  10th  day  ot  December,  1802,  Oora 
Walker  and  her  husband.  General  Walker, 
executed  their  three  promissory  notes,  each 
for  fSQO,  payable  to  their  ovm  order  and  In- 
dorsed by  them,  to  become  due  on  December 
10,  1885,  with  10  per  cent  per  annum  in- 
terest; the  interest  evidenced  by  couptm 
notes  payable  semiannually,  and  attached  to 
the  main  notes.  The  notes  also  provided 
that  If  one  of  said  semiannual  install- 
ments of  Interest  remained  unpaid  after  ma- 
turity thereof,  then,  at  the  option  of  the 
legal  bolder  of  said  promissory  notes,  the 
whole  indebtedness  secured  by  said  deed 
of  tmst — principal  and  Interest  then  accrued 
—should  at  once  become  due  and  payable, 
and  the  holder  thereof  might  proceed  to  col- 
lect the  same  under  the  deed  of  trust  and 
providing  for  10  per  cent  attorney's  fees 
if  placed  In  the  hands  of  an  attorney  for  col- 
lection. These  notes  were  delivered  to  and 
held  by  Lindsley  &  Llndsley,  and  were  se- 
cured by  a  deed  of  trust  executed  on  De- 
cember 10,  1892,  on  certain  lots  in  the  city 
of  Dallas,  constituting  the  homestead  of  the 
Walkers,  and  upon  which  they  actually  re- 
sided. Shortly  thereafter  General  Walker 
and  Cora  Walker  rented  the  property  upon 
which  the  deed  of  trust  was  executed,  and 
moved  to  Oklahoma.  On  the  26th  of  Jan- 
uary, 1803,  the  Walkers  Vecelved  a  letter 
from  Lindsley  &  Llndsley,  containing  three 
new  notes  for  same  amount  and  of  the  same 
date  of  the  first  notes,  and  a  deed  of  trust  to 
secure  the  same  on  the  same  property  and 
of  the  same  date  as  the  first  deed  of  trust. 
The  letter  stated  that  a  mistake  had  been 
made  In  drawing  the  original  notes  and  deed 
of  trust  and  the  writers  wanted  the  Walk- 
ers to  execute  the  new  notes  and  deed  of 
trust  to  correct  the  mistake.  The  new  notes 
and  deed  of  trust  were  executed  and  re- 
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turned  to  Undaley  ft  Lliulsle;^,  and  the  old 
notes  and  deed  ot  trust  i^ere  canceled  and 
retnmed  to  the  Walkers.  Thereafter  Gen- 
eral Walker  ffot  Into  trouble,  and  was  sent 
to  th»  penitentiary,  and  Cora  Walker  le* 
tnmed  to  Dallas.  Two  of  these  notes  vrao 
paid  to  lilndri^  ft  lindaley  hj  Oora  Walk- 
er. Oora  Walter  snbsequraitly  procored  a 
divorce  from  Gteneral  Walker.  After  the 
matnrlty  of  the  unpaid  note,  J.  A,  Delaney 
purchased  the  same  from  Llndsley  ft  Linda- 
ley,  without  recourse  on  them  or  Jas.  B. 
Mitchell,  for  whom  they  held  the  same. 
Thereafter  X  A.  Delano  brought  suit 
against  General  Walker  and  Cora  Walker 
on  said  note,  alleging  that  "on  tiie  lOtb  day 
of  December,  1892,  the  defendants  made,  ex- 
eentad,  and  delivered  tfadr  certain  promis- 
sory notes  In  tnltias,  bearing  date  on  the 
day  and  year  aforesaid,  whereby  tiiey  pro- 
posed to  pay,"  etc.;  that  *1ilndsley  ft  Linda- 
ley  on  the  8d  day  (tf  March,  18BS,  Indwsed 
and  >dellvered  atM  note,  for  a  nlnable  con- 
sideration," to  him.  It  was  alleged  tiiat  said 
note  was  seen  red  by  a  deed  of  tru^it  executed 
and  delivered  of  eveo  date  therewith.  There 
was  a  prayer  for  Judgment  for  the  amount 
of  the  note  and  a  foreclosure  of  the  deed 
of  trust  The  defendant  Cora  Walker,  to 
this  suit;  among  other  things  pleaded  "that 
she  was  forced  to  sign  said  $300  note,  and 
the  deed  of  trust  securing  the  same,  and 
did  so  under  duress,  by  her  husband,  who 
was  a  bad  man;  that  he  threatened  to  kill 
her  If  she  refused,  and  did  choke  her  into 
iMgnlng  the  same";  tiiat  ttie  property  upon 
which  the  deed  of  tmst  was  executed  was 
at  the  time  of  Ite  execution  her  separate 
property,  and  the  homestead  of  herself  and 
fftmily.  A  trial  of  the  case  resulted  In  a 
Judgment  for  defendant  Oora  Walker  as  to 
the  note  ba  $360,  and  against  the  foreclosure 
of  the  deed  of  tmst  Upon  appeal  the  Judg- 
ment was  affirmed.  70  S.  W.  dOl.  On  Au- 
gast  16,  1004,  the  property  embraced  In  the 
deed  of  trost  was,  tor  a  valuable  conald- 
eratiou,  conveyed  by  Cora  Walker  to  the 
appellee.  I.  0.  West  On  Augost  16,  1901. 
the  original  trustee  In  said  deed  oi  trust 
having  declined  to  act,  the  appellant,  pur- 
porting to  act  under  the  terms  of  the  deed 
of  trust,  appointed  a  substitute  trustee,  who 
advertised  the  property,  and  sold  the  same 
on  the  6th  of  September  at  the  conrOiouse 
at  Dallas  to  J.  A.  Delaney,  to  whom  a  deed 
was  aecuted.  I|  la  under  this  purchase  and 
deed  that  the  appellant  claims  title  to  the 
land.  It  was  a{r«ed  that  Oora  Walker  was 
the  common  source  of  titla 

Concloaions  of  Law. 

The  question  in'esented  is,  was  there  nror 
In  snateinlng  defendant's  plea  of  res  adjudl- 
cata?  AK>eIlant  contends  tiiat  the  trustee's 
sale  was  to  foreclose  a  note  executed  and 
delivered  by  the  Walkers  on  January  26. 1896, 
whereas  the  suit  of  Delaney  against  General 
Walkor  and  Cora  Walker  was  to  recover  on  a 


note  executed  and  delivered  on  December  10, 
189%  and  for  this  reason  the  suit  on  the  note 
Is  not  res  adjudlcata  to  this  suit  It  la  ar- 
gued that  because  the  petition  declared  npon 
a  note  dated,  executed,  and  dellvoed  on  De- 
cember 10,  1882,  It  was  for  a  dlfl^eat  note 
than  the  one  on  which  the  foreclosure  was 
had.  ^nie  old  notes  were  actually  dated, 
executed,  and  delivered  on  December  10, 
1802.  Tb^  were  for  $360  each,  and  payable 
Decembor  10,  1^,  drawing  10  per  cent  per 
annum  Interest,  payable  In  semiannual  In- 
stallments, evidenced  by  interest  coupon 
notes  atteched  to  the  principal  note.  Thmre 
was  a  mistake  In  the  coupon  notes,  In  that 
they  called  for  $13,  Instead  of  $18,  the  cor- 
rect amount  This  mistake  was  ffiscovered, 
and  new  notes  and  new  interest  notes  cor- 
recting the  mistake,  and  of  the  same  date 
and  tmns  of  the  old  notes,  and  also  a  new 
deed'  of  trust,  were  prepared  snd  sent  to  ttw 
Walkers  tor  their  execution,  and  to  be  In 
lieu  of  the  original  notes  and  deed  ot  tmst 
The  Walkers  executed  the  same  oq  January 
26,  1888,  and  they  were  returned  to  Ltodaley 
ft  Lindsloy,  and  the  old  notes  and  deed  of 
trust  canceled  and  returned  to  the  Walkers. 
One  of  these  notes  was  not  paid.  The  peti- 
tion in  the  suit  of  Delaney  v.  fha  Walksa 
declared  on  this  note.  It  alleged  Ite  date^ 
amount,  date  of  maturity,  rate  of  taterest — 
In  fact,  correcUy  and  fully  described  the  notok 
It  did  not  allege  that  it  was  actually  signed 
on  January  Sti,  18D3,  and  glvoi  In  Ilea  of  an- 
other note  of  the  same  date  and  for  the  same 
amount  Nor  was  it  necessary  that  It  should. 
The  pleading  correctly  described  the  note, 
and  set  up  Its  legal  effect  It  could  not  have 
availed  the  pleader,  had  he  alleged  tiie  facta 
in  deUll  as  to  the  manner  ot  ita  encntlon. 
Appellant  argues  that  he  did  not  know  the 
true  facts  as  to  Ite  execution.  The  appellant 
had  in  his  possession  the  deed  of  trust  whitdi 
he  acquired  when  be  purchased  the  nots; 
which  recites  that  "this  deed  of  trust  Is  ex- 
ecuted in  lieu  of  and  to  correct  a  deed  of 
trust  of  even  date  made  by  us  to  Philip  Llnd- 
sley, Trustee,  duly  recorded  In  volume  35,  page 
S^,  Dallas  Comity  Becords  of  Tmst  Deeds, 
It  being  agreed  that  this  tmst  deed  and  tlie 
following  described  notes  which  are  also 
given  In  lieu  of  the  notes  described  In  said 
recorded  trust  deed  shall  be  dated  Decem- 
ber 10th,  1882."  TblB  redtetton  shows  that 
the  notes  and  deed  of  trust  were  executed 
In  lieu  of  other  notes  described  in  a  deed  of 
trust  recorded  to  Bectffd  of  Trust  Deeds,  in 
volume  35,  !>.  D25.  Dallas  County  Records  of 
Trust  Deeds.  The  deed  of  trust  under  whhA 
appellant  claims  Is  recorded  to  volume  70, 
p.  341.  Records  aC  Mortgages  and  Trust 
Deeds  of  Dallas  County. 

It  was,  under  the  facts.  Immaterial  wheth- 
er or  not  aKK^lant  knew  the  facte  In  refer- 
race  to  the  executicm  of  the  not&  It  cannot 
be  suocessfally  controverted,  and  is  In  toct 
admitted,  that  the  note  and  debt  for  wMcb 
the  deed  of  trust  was  foreclosed  Is  the  same 
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note  and  debt  saed  upon  la  the  case  of  De* 
laney  against  tbe  Walkers.  Tbe  Issue  there 
inrolTed  was  whether  Cora  Walker  was  li- 
able tor  this  note  and  debt  The  same  lasne 
Is  bsxe  InvolTed.  The  jndgmoit  in  that  suit 
settled  this  issue  against  appellant  and  in 
favor  of  Cora  Walker,  and  Is  res  adjudlcata 
as  to  this  suit  Moore  t.  Snowball  (Tex. 
Sop.)  81  8.  W.  6,  66  L.  R.  A.  745;  Scott  T. 
Bank.  84  S.  W.  44S,  11  Tex.  Ct  Rep.  845. 

It  fallows  lliat  the  judgment  Bhonld  be 
affirmed. 

Affirmed. 

On  Rehearing. 

Tbe  appellant  complains  of  our  concluBlona 
of  fact,  and  asks  that  the  same  be  modified. 
PoBslb^  the  statement  In  the  opinion  that 
**it  cannot  be  successfully  controrerted,  and 
Is  In  fact  admitted,  that  the  note  and  debt  for 
which  the  deed  of  trust  was  foreclosed  is  the 
same  note  and  debt  sued  upon  In  the  case  of 
Delaney  against  tbe  Walkers,"  is  too  sweep- 
ing. It  was  the  same  note  declared  upon  in 
that  case,  and  Mr.  Dye,  one  of  appellant's 
attorneys,  testified  that  it  Is  the  same  note 
that  he  introduced  in  eridence  in  that  case. 
It  is  apparent  from  our  conclusions  of  fact 
that  It  is  for  the  same  debt  While  it  Is  not 
admitted  by  counsel  that  tbe  note  and  debt 
for  which  tbe  deed  of  trust  was  foreclosed  la 
the  same  note  and  debt  sued  upon  in  the  case 
of  Delaney  against  the  Walkers,  It  is  clear 
that  such  Is  the  case.  To  this  extent  the 
opinion  Is  moflifled. 


UOBRIS  ft  CROW  T.  KBSTBBSOM. 

(Ootut  of  Civil  Aiveala  of  Texas,  ICay  20^ 
180CL  On  Rehearing,  June  10, 1905.) 

1.  ATTOBinr  AlTD  CuniT  —  BlCPLOncKIfT— 

— Etidehcb— SnrrioiiRCT. 

In  an  action  by  an  attorney  for  lervicea 
in  defending^  an  action  of  trespass  to  try  title 
in  tbe  district  and  appellate  courts,  aoa  In  a 
partition  auit  following  as  a  result  of  ao  an- 
successful  defense,  evideace  ezamioed,  and  held 
to  show  that  a  fee  paid  plaintiff  included  serv- 
ices only  in  the  district  court  in  the  trespass 
action,  entitling  bim  to  a  reasonable  fee  for 
sernoes  in  the  appellate  courts  in  that  case. 

On  Rehearing. 

2.  San. 

Evldenoe  hM  to  show  that  plaintiff,  as  at- 
torney, assisted  In  the  partition  suit  without 
the  knowledge  or  consent  of  his  client,  and 
was  not  entitled  to  recover  for  services  therein. 

Appeal  from  Camp  County  Court;  H. 
Reynolds,  Special  Judge. 

Action  by  Morris  &  Crow  against  W.  A. 
Kesterson.  From  a  Judgment  in  fftvor  of 
defendant;  plalntUts  appeal.  Reversed  in 
part 

Morris  &  Crow,  In  pro.  per.  Sam  D.  Snod- 
grass.  tm  appelleeu 

BOOEHOtTT,  J.  nils  suit  was  brought 
bj  awellants  against  appellee  to  recover  cer^ 


tain  fees  claimed  by  them  for  eerrices  as  at- 
torneys. The  county  Judge  being  disquali- 
fied, a  special  Judge  was  agreed  upon,  who 
tried  the  case.  The  trial  before  the  court 
witbout  a  Jury  resulted  in  a  Judgment  for 
defoidant,  to  which  plaintUEs  excited,  and 
pMtected  an  a^eaL 

Conclusions  of  Fact. 

Morris  &  Crow,  a  firm  of  attorneys  at  law 
residing  In  Dallas,  were  employed  as  assist- 
ant counsel  to  represent  W.  A.  Kesterson  In 
tbe  case  of  John  Bailey  et  al.  against  W.  A. 
Kesterson.  in  trespass  to  try  title  to  409 
acres  of  land  near  the  town  of  Pittsburg,  of 
tbe  value  of  about  $25  per  acre,  then  pend- 
ing in  the  district  court  of  Camp  county.  E. 
A.  King  was  leading  counsel  for  Kesterson, 
and  Morris  agreed  to  assist  bim  In  the  de- 
fense of  said  cause  in  said  district  court  for 
a  fee  of  $100,  which  was  paid.  Tbe  contract 
of  employment  was  made  by  letter  -written 
by  King  at  Kesterson's  request  to  Morris. 
This  letter  has  been  lost  Morris  testified 
that  the  offer  by  letter  was  to  pay  $100  for 
bis  services  In  tbe  district  court.  King,  aft- 
er testifying  to  writing  the  letter  to  Morris 
offering  him  $100  to  assist  him  in  the  case, 
says:  **I  do  not  remember  that  I  said  any- 
thing about  any  court  or  courts.  Just  wrote 
tbat  we  ^ranted  bim  to  go  into  tbe  case  with 
me."  Morris  replied  that  be  would  accept 
tbe  oflTer  for  employment  but  Kesterson 
would  have  to  pay  his  expenses  In  attend- 
ing court  Morris  was  present  and  assisted 
King  In  the  trial  of  said  cause  in  said  district 
court  and.  Judgment  having  been  rendered 
for  plaintiffs  for  one-half  the  land,  he  assist- 
ed in  the  preparation  of  the  statement  of 
facts  and  other  necessary  p&pen  {weparatory 
to  an  appeal  by  Kesterson.  Morris  returned 
to  Dallas,  and  wrote  a  letter  to  Kesterson 
demanding  an  additional  fee  of  $150  for  rep- 
resenting him  on  appeal.  To  this  letter  no 
reply  was  made.  After  waiting  a  short  time, 
Morris  wrote  B.  A.  King,  and  asked  bim  to 
see  Kesterson  about  sucb  fee,  and  see  if  it 
was  to  be  arranged.  King  replied  that  Kes- 
terson was  sick,  and  not  able  to  attend  to 
tbe  matter  of  answering  Morris'  letter.  Not 
wishing  to  desert  tbe  cause  of  a  sick  man, 
and  knowing  tbe  time  would  soon  expire  for 
perfecting  tbe  appeal,  Morris  continued  to 
assist  with  the  appeal.  Some  time  tbere.if- 
ter  King  wrote  Morris  tbat  Kesterson  under- 
stood that  the  $100  paid  to  him  was  to  cov- 
er his  services  through  all  the  courts,  and 
further  stated  that  be  wanted  him  to  go 
ahead  with  the  appeal.  Morris  procured  the 
transcript  briefed  tbe  cause,  and  did  all  nec- 
essary work  to  prepare  It  for  submission  in 
tbe  appellate  court.  The  case  having  been 
affirmed,  Morris  prepared  and  filed  a  mo- 
tion for  rehearing,  and  apon  Its  being  over- 
ruled he  prepared  a  petltloQ  for  a  writ  of  er- 
ror to  tbe  Supreme  Court  This  was  refus- 
ed. Kesterson  paid  tbe  expenses  of  Morris 
to  Camp  county  to  try  the  cause,  and  also 
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pnld  for  printing  the  twlef.  During  the  pen- 
dency of  the  appeal  Morris  and  Kesteraon 
met  at  Pittsburg.  At  this  meeting  Morris 
demanded  a  fee  of  ?150  for  bis  serrlces  on 
appeal,  but  Kesterson  refused  to  pay;  claim- 
ing that  the  $100  paid  was  to  pay  for  bla 
serrlces  in  all  the  courts.  Kraterson  told 
MoitIs  that  he  expected  him  to  go  on  with 
the  case  In  the  appellate  court,  and  Morris 
replied  that  he  would  have  to  pay  his  fee  of 
flGO  It  he  did  BO.  It  was  shown  that  fl50 
was  a  reasonable  fee  for  representing  Kes- 
terson in  the  land  suit  on  appeal.  In  fixing 
fees  it  IB  the  custom  of  the  attorneys  of  the 
Pittsburg  bar  to  fix  the  amount  for  repre- 
senting the  case  through  all  the  courts,  un- 
less the  services  are  definitely  limited  to  the 
trial  court  Morris  bad  no  knowledge  of  this 
custom.  Morris  testified  that  In  the  conver- 
sation between  King,  Kesterson,  and  him- 
self, which  occurred  on  about  the  7th  of 
March,  IdOi,  King  told  Kesterson  that  in  the 
event  the  Supreme  Oourt  decided  the  title 
case  against  him,  and  affirmed  the  decision 
of  the  trial  court  and  the  Court  of  CSvll  Ap- 
peals, the  Baileys  would  bring  a  partition 
suit,  but  that  he  (King)  would  represent  him  i 
(Kesterson)  In  that  case  without  any  addi- 
tional fee.  Kesterson  then  asked  Morris  if 
be  would  do  the  same  thing,  and  Morris  re- 
plied that  be  would  if  Kesterson  would  pay 
the  $1.jO  that  he  charged  for  the  appeal  in 
the  original  case.  Kesterson  then  told  Mor- 
ris that  he  wanted  him  to  go  on  and  repre- 
sent him  In  the  partition  suit  in  the  event 
It  came  up.  Shortly  after  this  time  the  par- 
tition suit  was  filed  to  the  May  term.  1904, 
of  the  district  court  of  Pittsburg,  and  Mor- 
ris was  present  and  filed  an  answer  in  said 
cause,  setting  up,  as  an  offset  to  rent,  taxes 
and  improvements  amounting  to  about  ?3,- 
180,  and  asking  that  the  Improvements  set 
out  In  said  answer  be  given  to  Kesterson  on 
the  land  set  aside  to  him.  If  it  could  be  done. 
Later,  in  May,  1901,  the  decree  was  agreed 
to  and  entered,  dividing  said  laud  and  ap- 
pointing commissioners.  This  agreement 
Judgment  was  prepared  by  Morris,  and  is  in 
his  handwriting.  Kesterson  does  not,  in  his 
testimony,  deny  that  Morris,  with  bis  knowl- 
edge, assisted  In  the  partition  suit,  but  says 
he  did  not  employ  him  in  that  suit,  and  did 
not  know  that  he  was  claiming  anything  for 
his  services  in  that  suit.  It  was  shown  that 
Morris'  services  w^e  reasonably  worth  ^100 
in  the  partition  suit 

-Opinion, 

The  testimony  of  Morris  Is  positive  that 
the  letter  of  King,  making  the  offer  for  bis 
services  for  assisting  in  the  defense  of  the 
case  of  Bailey  et  al.  against  Kesterson,  bad 
reference  alone  to  the  district  court.  King's 
testimony  shows  that  he  does  not  remember 
that  he  said  anything  about  the  court  or 
courts.  This  is  all  the  direct  evidence  there 
Is  on  the  question.  It  was  shown  that  f  100 


was  a  very  small  fee  for  the  services  ot  Mor- 
ris &  Crow  in  the  district  court  alone.  There 
being  positive  evidence  that  the  employment 
of  Morris  &  Crow  had  reference  alone  to  the 
district  court;  and  that  the  fee  of  $100  paid 
was  for  their  services  In  that  court,  they 
were  entitled  to  recover  for  the  reasonable 
value  of  their  services  rendered  at  Kester- 
son's  request  In  the  appellate  courts-  The 
evidence  shows  that  $150  would  be  reason- 
able compensation  for  such  services. 

Again,  Morris  assisted  in  the  partitJim 
suit,  and  he  says  that  be  was  Induced  to  do 
so  by  Kesteraon,  and  that  his  services  were 
rendered  with,  his  knowledge  and  for  bis 
benefit.  Kesterson  does  not  deny  knowledge 
of  the  fact  that  Morris  was  assisting  In  that 
ease,  but  does  say  he  did  not  employ  Mor- 
ris, and  did  not  know  until  this  suit  was 
brought  that  he  was  claiming  pay  for  his 
services  in  the  partition  suit.  There  was  ev- 
idence that  Morris*  services  were  worth  SlOO 
in  that  case.  It  is  held  that  if  a  party  Indu- 
ces an  attorney  reasonably  to  suppose  that 
his  services  are  desired,  and  avails  himself 
of  them,  without  objection,  a  promise  is  Im- 
plied on  bis  part  to  pay  the  attorney  what 
such  services  are  reasonably  worth.  Fore 
V-  Chandler,  24  Tex.  146;  Hctor  v.  Wiggins, 
SO  Tex.  65.  The  offer  of  Morris  not  to 
chaige  for  his  services  in  the  partition  suit 
was  made  In  a  spirit  of  compromise,  and 
was  conditioned  upon  Kesterson's  payment 
of  the  $150  fee  for  Morris'  services  in  the 
appellate  courts.  This  offer  was  not  accept- 
ed, Kesterson  having  failed  to  pay  that  fee. 
It  follows  that  the  appellants  were  entitled 
to  recover  the  reasonable  value  of  the  serv- 
ices rendered  by  tbem,  and  the  trial  court 
erred  in  not  so  holding. 

The  case  having  boon  tried  by  the  court 
without  the  Intervention  of  a  Jury,  the  Judg- 
ment is  reversed,  and  here  rendered  for  ap- 
pellants for  $250. 

Reversed  and  rendered. 

Opinion  on  Bebearing. 

We  were  In  error  In  our  conclusion  to  the 
effect  that  Kesterson  did  not  deny  knowl- 
edge of  the  fact  that  Morris  was  assisting 
in  the  partition  suit  In  the  motion  for  re- 
hearing our  attention  Is  called  to  the  follow- 
ing statement  in  Kesterson's  testimony:  "I 
did  not  know  that  he  [Morris]  bad  ever  done 
anything  iu  that  case  [the  partition  suit]  as 
an  attorney  until  be  testified  In  this  case  to- 
day." This  evidence  escaped  our  attention 
when  the  case  was  decided.  In  view  of  this 
testimony,  the  Judgment  allowing  appellants 
$100  for  services  in  the  partition  suit  Is  er- 
ror. 

The  motion  for  rehearing  is  granted,  and 
the  Judgment  is  reversed,  and  here  rendered 
for  appellants  for  $150  for  the  services  of  ap- 
pellauts  in  representing  Kesterson  In  the 
case  of  Bailey  et  aL.  t.  Kestersou  la  the  ap- 
pellate courts. 
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WILLIAMSON  et  al.  t.  GULF.  0.  &  8.  F. 
RT.  CO.* 

(Court  of,  CItU  Appeals  of  Texas.   June  8, 
1905.) 

L  NEOUGBnOX  —  RAILBOAD     ABUT1CENT8  — 

PULCES  ArntACTlVB  TO  CHUUlBEn. 

Defendant's  railroad  on  each  side  of  a 
cre«k  in  a  city  was  built  on  a  dump.  A  bridge 
bad  been  constructed  over  the  creek,  with  atone 
abntmenta  80  feet  high,  similar  to  those  con- 
structed by  railroada  generally,  so  laid  as  to 
form  steps  leading  from  the  base  of  the  damp 
to  tfae  railroad  track  on  each  side.  Across  de- 
fendant's  railroad  at  that  point  was  a  beaten 
track,  used  by  the  public,  connecting  with  the 
stone  atalrway;  but  there  was  no  obstmction 
on  the  precipice  side  of  the  abutment  to  pre- 
vent a  person  from  falling  over  the  same,  and 
defendant's  right  of  way  fence  did  not  extend 
across  the  abutment.  Sudi  abutment  w&a  at- 
tractive to  children,  and  while  plaintifCs'  child, 
four  years  of  age,  was  attempting  to  walk  down 
snch  a^w,  be  fell  from  same,  and  received  in- 
jaries  from  which  he  died.  Held,  that  such 
facts  were  insufficient  to  show  an  invitation  or 
IKrmission  to  the  public  or  to  plidntilV  child 
to  use  the  abutment  as  a  passway. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  87, 
Cent.  Dig.  Negligence,  »  47,  K.] 

SL  Same— Case  as  to  Trespassebs. 

Where  plaintifb'  child,  in  using  the  stone 
almtnient  of  a  railroad  bridge  as  a  pasaway, 
waa  a  trespasser,  the  railroad  company  owed 
him  no  dat7  except  to  avoid  willfully  injuring 
him. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  87, 
Cent.  Dig.  Negligence,  fif  4S-17;  voL  41,  Cent. 
Die  B^lroiids,  H  1235-1289.] 

Brror  from  District  Conrt,  Dallas  Countr: 
Rlcbard  Morgan,  Judge. 

ActiOD  by  K.  B.  W^llllainson  and  others 
against  the  Qulf,  Colorado  &  Santa  F6  Rail- 
way Gompftny,  From  a  Jn^ment  In  favor 
at  defendant,  plalntUBt  bring  error.  Af- 
flnned. 

This  Is  an  action  for  dunages,  brought  by 
pblntUCs  in  mm  against  defendant  in  error 
for  fiauwlrg  the  death  ot  plaintiffs*  minor 
Bcm.  The  trial  conrt  sastalned  a  general 
demurrer  to  the  first  amended  petition  of 
plaintiffs,  and,  they  declining  to  amend,  the 
court  dismissed  the  suit,  nnderlng  judgment 
for  defendant,  and  from  this  action  plain- 
tiffb  inosecnte  this  writ  of  error. 

The  petition  alleged:  That  defendant  owns 
and  operates  a  railroad  In  Dallas  county, 
whi(4i  runs  through  the  city  of  Dallas  and 
dty  of  Oak  Cliff,  and  on  or  about  July. 
1900^  constructed  a  bridge  on  Its  right  of 
way  across  Cedar  creek,  in  Oak  Cliff,  In  a 
thickly  settled  and  populous  part  of  aahl 
citTi  oMr  and  nwth  of  the  paper  mill.  That 
the  abutments  to  said  bridge  are  about  30 
feet  high  abore  the  creek,  built  of  square 
or  oblong  stmieB,  and  so  constructed  as  to 
form  stone  steps  leading  up  each  side  from 
the  ODter  edge  of  the  base  of  the  dump  up  to 
tbe  track  of  said  railway,  forming  a  most 
attractiTe,  beautiful,  and  fiiscinatlng  stair- 
way leading  up  the  embankment,  overlook- 

*Rabflar1i]g  dented  Jane  17.  lOdS,  and  wrtt  of  error 
denied  by  Supreme  Court. 


ing  the  sparkling  stream  below  as  an  over- 
hauging  precipice,  and  looking  across  said 
railroad,  forming  a  most  attractive  and  In- 
viting footpath  and  roadway  for  pedestrians 
to  cross  the  railroad  at  said  point,  whereby 
an  Invitation,  direct  and  Implied,  was  ex- 
tended by  defendant  to  the  public  and  the 
child  mentioned  to  use  said  stairway  as  a 
crossing  of  said  railroad  at  said  point.  That 
at  the  time  the  child  was  injured  there  was 
a  well-beaten  path  across  defendant's  road- 
way at  said  point,  used  by  the  public,  and 
connected  with  said  stairway  leading  over 
said  railroad  dump.  That  the  fence  extends 
along  the  right  of  way  of  defendant  to  said 
stairway,  but  not  across  same,  leaving  neg- 
ligently an  open  way  and  Invitation  by  de- 
fendant to  tbe  public  and  to  said  child  to  use 
said  stairway,  and  It  was  so  used  by  the 
public  at  the  time  said  child  was  Injured. 
That  on  the  precipice  side  of  said  stairway 
there  was  no  railing  or  obstruction  what- 
ever to  prevent  a  person  crossing  from  fall- 
ing overboard,  and  the  same  was  negligently 
omitted,  and  any  one  crossing  said  stairway 
who  might  lose  his  balance  was  sure  to  fall 
on  the  hard  rocks  and  gravel  at  the  bed  of  the 
stream  imdemeath  same,  which  at  the  high- 
est point  of  the  stairway  was  about  SO  feet 
high.  That  said  stairway  was  fascinating 
and  dangerous,  and  was  on  tbe  route  along 
the  railroad  bed,  and  down  said  stairway 
along  a  path  in  common  use  by  the  public 
lending  to  South  Oak  Cliff,  known  as 
"Thomas*  Hill,"  and  to  a  pond  to  which  peo- 
ple commonly  resorted  for  the  purpose  of 
catching  fish.  That  all  of  said  facts  were 
known  to  tbe  defendant,  or  by  reasonable 
diligence  could  have  been  known  to  it,  and 
it  negligently  and  knowingly  constructed  and 
so  maintained  said  stairway  as  an  open,  un- 
obstructed way  across  its  right  of  way 
knowing  it  was  In  use  by  the  public,  and 
that  it  was  attractive  and  dangerous,  and 
without  any  notice  to  tbe  public  of  Its  dan- 
gerous nature  and  character,  whereby  there 
was  a  direct  and  implied  invitation  to  use 
aald  stairway  and  an  intention  to  Injure 
those  who  might  use  it  That  June  0,  1902, 
George  Dewey  Williamson,  son  of  plaintiffs, 
four  years  of  age,  on  said  direct  or  implied 
Invitation  of  defendant,  was  attempting  to 
walk  down  said  stone  steps  of  said  abut- 
ments, when  he  lost  his  balance  and  fell  a 
distance  of  about  25  feet  on  the  dry  sttme 
bottom  of  the  bank  of  said  creek,  and  re- 
ceived injuries  from  the  effects  of  which  he 
died  In  about  eight  hours.  That  be  was  at- 
tracted to  said  stone  steps  by  the  direct 
or  implied  lurltatlon  of  defendant  and  his 
childish  inclination  to  walk  or  play  thereon, 
and  while  going  on  the  path  from  the  rail- 
road down  said  stairway  to  a  fish  pond 
beyond.  That  the  dangerous  nature  of  said 
steps  rendered  them  attractive,  but  a  dan- 
gerous place  for  children,  and  this  fact  was, 
or  ou.srht  to  have  been,  known  by  defendant 
That  at  the  time  and  before  said  injury 
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plaintiffs  were  nevcomers  in  Bald  nelgbbor< 
hood,  and  had  no  knowledge  whatever  o£ 
said  steps,  and  did  not  know  of  their  at- 
tractive or  dangeroas  condition.  •  That  said 
bridge  la  located  near  a  large  number  of 
residences,  and  the  children  from  that  local- 
lly  frequently  go  there  to  play  and  walk 
over  said  steps,  and  there  was  then  no  notice 
posted  warning  against  trespassing  on  said 
premises.  That  said  child,  being  of  tender 
years,  was  not  guilty  of  negligence  In  going 
on  said  steps,  and  It  was  accompanied  by 
a  brother  eleven  years  old  and  a  sister  nine 
years  old,  all  going  fishing;  and  these  chil- 
dren were  of  tender  years,  and  not  of  suf- 
ficient discretion  to  know  the  danger  of 
going  down  said  steps,  and  were  not  guilty 
of  negligence  in  allowing  said  Injured  child 
to  go  on  same;  and  plaintiffs  bad  no  knowl- 
edge whatever  of  said  piers,  or  that  their 
children  would  go  down  same  on  their  way 
to  said  fish  pond,  and  were  not  guilty  of  neg- 
ligence in  allowing  same.  Plaintiffs  claim 
dami^es  in  the  som  oC  $20,000. 

Morris  &  Grow,  for  plalntiflta  In  wror.  Al- 
exander A  Thompson,  for  defendant  In  error. 

BOOKHOUT,  J.  (after  stetlng  the  facts). 
The  Question  presented  Is,  did  the  court  err 
In  sustaining  a  general  demurrer  to  the  peti- 
tion? The  material  all^atlons  of  the  peti- 
tion are,  in  substance,  that  defendant's  rail- 
road on  each  side  of  Cedar  creek.  In  Oak 
Cliff,  Is  built  on  a  dump  and  that  in  con- 
structing a  bridge  over  said  creek  the  defend- 
ant erected  abutmente  of  stone,  so  laid  as  to 
form  stone  steps  leading  from  the  base  of 
the  dump  up  to  the  railway  track  on  each 
side ;  that  from  the  top  of  the  abutments  to 
the  bed  of  the  creek  is  about  80  feet;  tiiat 
there  was  a  well-beaten  path  across  defend- 
ant's railway  at  said  point,  used  by  the  pub- 
lic, and  connecting  with  said  stairway,  lead- 
ing over  said  dump;  and  that  these  steps 
formed  "a  most  attractive,  beautiful,  and 
fascinating  stelrway  leading  np  the  embank- 
ment, overlooking  the  sparkling  stream  he- 
low  as  an  overhanging  precipice,  and  looking 
across  said  railroad,  forming  a  most  attract- 
ive and  inviting  footpath  and  roadway  for 
pedestrians  to  cross  the  railroad  at  said 
point,  whereby  an  Invltetlon,  direct  and  Im- 
plied, was  extended  by  defendant  to  the  pub- 
lic and  the  child  motioned  to  nse  said  stair- 
way as  a  crossing  of  said  railroad  at  said 
point"  It  was  further  alleged  that  there 
was  a  fence  ext^dlng  along  the  right  of  way 
of  defendant  to  said  stairway,  but  that  It  did 
not  extend  across  the  same,  and  that  this  was 
an  Invitation  to  the  public  and  to  plaintiffs' 
child  to  use  said  stairway.  It  was  shown 
that  tbere  was  no  ralling  or  other  obstruction 
coi  the  precipice  side  of  said  abutmente  to 
prevent  a  person  from  falling  over  the  same. 
The  petition  did  not  show  that  this  abutment 
was  constructed  in  any  manner  differ«at  from 
the  ordinary  railroad  bridge  abutment  where 


the  track  Is  built  on  a  dump,  or  that  this 
bridge  abutment  is  not  the  same  as  the  usual 
bridge  abutments  of  all  railroads.  The  abut- 
ment  was  on  the  defendant's  right  of  way. 
Are  these  facte  sufficient  to  show  an  Invlte- 
tlon to  the  public  and  to  the  plalntUfs'  child 
to  go  upon  or  cross  ov^  this  bridge  abut- 
ment? The  rule  estebllshed  In  this  state  is 
that,  where  the  owner  maintains  upon  his 
premises  something  which,  on  account  of  its 
nature  and  surroundings,  ia  especially  and 
unusually  calculated  to  attract  and  does  at- 
tract another,  the  court  or  jury  may  Infer 
that  he  Intended  It  as  an  Invltetlon  to  tho 
public  to  enter  upon  snch  premises.  But 
where  the  owner  makes  such  use  of  his  prop- 
erty as  others  ordinarily  do  throughout  the 
country,  there  is  not,  In  l^al  cont^plation, 
any  evidence  from  which  a  court  or  Jury  may 
find  that  he  had  Invited  the  party  injured 
thereon,  though  It  be  conceded  that  his  prop- 
erty, or  something  thereon,  was  calculated  to 
and  did  attract  Hallway  Co.  v.  Morgan,  92 
Tex.  98,  46  S.  W.  98.  The  fact  that  the  slope 
of  the  abutment  was  constructed  with  receaa 
steps.  In  the  absence  of  evidence  that  this  Is 
not  the  usual  and  ordinary  way  of  construct- 
ing the  same,  does  not  show  an  Invltetlon,  ex- 
press or  Implied,  to  make  use  of  the  steps 
as  s  stairway.  Railway*  bridge  abutments, 
whether  constructed  on  a  grade  or  on  a  dump, 
are  so  common  and  In  such  general  use  In  the 
operation  of  railroads,  that  when  erected  on 
the  railway  right  of  way  tb^  cannot  be  said 
to  furnish  any  evidence  of  an  Invitetion  to 
the  public  or  children  to  go  upon  the  same. 
Ballway  Co.  v,  Edwards,  90  Tex.  65,  36  S.  W. 
430,  32  li.  B,  A.  825 ;  Dobbins  v.  Railway.  91 
Tex  60.  41  S.  W.  62,  38  L.  R.  A.  573,  66  Am. 
St  Bep.  856.  The  facte  alleged  do  not  show 
an  implied  invitetion  to  plalntUCs'  child  to 
go  upon  said  bridge  abutment 

Again,  It  is  insisted  that  there  was  a  well- 
beaten  path  over  the  right  of  way,  connecting 
with  said  abutment  which  was  used  by  the 
public  in  crossing  the  railroad  at  said  point. 
No  such  use  of  this  pathway  by  the  public 
was  shown  as  would  Justify  the  concluaioii 
that  a  person  crossing  the  track  over  sncb 
pathway  was  a  licensee.  No  express  or  Im- 
plied permission  on  the  part  of  the  railroad 
company  for  the  use  of  ite  right  of  way  for 
a  crossing  was  shown.  Ballway  Co.  r.  Shlf- 
let  11  Tex.  Ct.  Rep.  490. 88  S.  W.  677.  The  fail- 
ure to  extend  the  right  of  way  fence  so  as  to 
Include  the  abutment  to  the  bridge  did  not 
show  an  Intention  to  make  a  crossing  of  the 
bridge  abutment  The  fact  that  no  raiting 
was  placed  on  the  precipice  side  of  the  abut- 
ment would  tend  to  negative  such  a  conclu- 
Blon.  Plaintiffs  In  error's  child  not  being  a 
licensee,  but  a  trespasser.  In  entering  upon 
the  bridge  abutment,  the  defendant  in  error 
only  owed  bim  the  duty  to  avoid  willfully  In- 
flicting injury  to  him. 

We  conclude  that  the  demurrer  to  tbe  pe- 
tition was  properly  suatelned,  and  the  jQd^ 
ment  Is  affirmed. 
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EIRBY  T.  PANHANDLB  ft  G.  RT.  00* 

(Cotut  of  Clra  Appeals  of  Texaa  April  29, 
1005.) 

1.  CONDElCHATIOir  PSOCEEDINaB  —  SPlblAL 
TbBDICT — RK8PON8IVEHES0. 

Id  a  proceeding  to  condemn  a  railroad  right 
of  way,  the  coort  sobmitted  a  special  Terdict 
asUns  the  market  value  of  the  6^  acres  of 
land  taken  at  or  jast  pribr  to  the  appropria- 
tion, the  valae  of  the  residue  of  defendant's 
land  at  or  jast  before  the  condemnation  of  the 
5.23  acres,  and  the  market  value  of  the  resi- 
dae  of  defendant's  land  Jast  after  the  appropria- 
tioD.  The  jmy  answmd  the  first  two  aaes- 
tions  "^12  per  acre,"  and  the  third  **$10.6S  per 
acre."  Bm,  that  th«  anawm  were  not  re* 
sponsive  to  the  tesnes,  and  were  InsalBeient  to 
sustain  a  jndgmeot. 

2.  Samk— Pm-noit. 

Under  Saylee'  Ann.  Civ.  St  art  4447,  pro- 
viding that  in  proceedings  to  condemn  land  the 
statement  filed  with  the  codnty  judge  shall 
"state  in  writing  the  real  estate  and  proper^ 
•ouriit  to  be  condemned,**  the  purpose  of  such 
condemnation,  the  name  of  the  owner  thereof, 
and  hia  residence,  If  known,  the  petition  need 
not  allege  the  amount  of  defendant's  land  not 
taken  whicb  might  be  Injured  by  the  appropria- 
ticm,  such  subject  being  a  matter  of  proof. 

3.  Same— Takiho  Laud  vob  IUiuk>ad  Right 
OF  Wat— iNffranonoNS. 

In  proceedings  to  condemn  land  for  a  rail- 
road rignt  of  way,  an  Instruction  requiring  the 
jury  to  oonsider.  In  estimating  defendant's  dam- 
ages, the  constmctton  of  a  proposed  depot  and 
Bwltoh  at  the  intersection  of  plaintiff's  railroad 
and  that  of  another  railroad,  was  erroneous  as 
on  the  weight  of  evidence,  In  assuming  that 
such  construction  constituted  a  B[>ecial  bene- 
fit to  defendant's  land. 

4.  Saus — ^Dauaoes— Deduction  of  Benefits. 

Where  the  construction  of  a  certain  rail- 
road depot  and  switches  a  half  mile  from  de- 
fendant's land  was  a  benefit  to  him  only  in  com- 
mon with  the  community  In  general,  It  was  not 
a  spedal  benefit,  which  the  railroad  company 
was  entitled  to  have  deducted  fron  the  amount 
of  damages  recoverable  Iv  defnidanC  In  con- 
demnation proceedings. 

[Ed.  Note. — For  cases  In  point  see  vol.  18, 
Cent  Dig.  Eminent  Domain.  H  390-^93.] 

5.  Same— Aduibbibilitt  or  Evidence. 

In  condemnation  proceedings,  evidence  as 
to  particular  purchases  of  land  made  by  a  wit- 
ness in  the  vicinity  was  inadmissible  without 
further  proof  that  tbe  lands  purchased  were 
^ilar  in  sltnmtloD  and  othen^se  to  those  of 
tbe  defendant 

[Ed.  Note.— For  cases  In  point,  see  toI.  30, 
Gent.  Die  Evldoice,  f  207.] 

6.  Same— Daiiaoe»— Flooding  Lard. 

Since  a  railroad  is  bound  by  statute  to 
construct  its  railroad  with  necessary  culverts 
and  sluiceways,  and  is  liable  to  a  property  own- 
er for  injuries  caused  by  Ita  failure  to  do  so, 
damages  sustained  by  an  overflow  caused  by  the 
construction  of  plaintilfB  raliroad  embankment 
were  not  recoverable  in  a  proceeding  to  con- 
demn certain  of  defendant's  land  for  a  right  of 
way. 

IBd.  Note.— For  cases  In  point,  tee  ni.  16, 
Oent  Dig.  Eminent  Domain.  1 236.] 

Appeal  from  Hardonap.  County  Gotnt;  W. 
J.  Jones.  Judge. 

Froceedlng  by  tbe  Panhandle  ft  Onlf  Rail- 
way Ooinpany  to  condemn  certain  land,  be- 
ioufflng  to  R.  H.  Klzby,  for  a  right  of  way. 
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From  a  Judgment  aneadog  damagei,  Klrby 

appeals.  Reversed. 

Osbonrne,  Marshall  ft  Hall  and  Bowyer  ft 
Tillett,  for  appellant  H.  C.  Hord,  Fires  & 
Decker,  and  Duncan  G.  Smith,  for  appellee. 

SPEER,  J.  This  Is  a  condemnation  pro- 
ceeding instituted  by  appellee  against  appel- 
lant, and  the  appeal  is  fitmi  a  Judgment  in 
the  county  court  awarding  appellant  fl,- 
203.B1. 

After  Instmctlng  the  Jury  by  general  and 
special  charges,  the  court  submitted  to  them 
for  determination  tbe  following  special  Is- 
sues: "(1)  What  was  the  market  value  of  the 
6.23  acres  of  land  at  or  Just  before  the  ap- 
propriation of  same  for  roadbed  and  right  of 
way  purposes  on  the  12th  day  of  April,  1902? 
(2)  What  was  the  market  value  of  the  residue 
of  defendant's  body  of  land  at  or  Just  before 
the  condemnation  and  appropriation  of  said 
5.23  acres  by  appellant?  (3)  What  was  the 
market  valne  of  the  residue  of  defendant's 
body  of  land  Just  after  the  appropriation  by 
plaintiff  of  said  6.23  acres?"  The  Jury  an- 
swered the  first  two  questions,  "(12  per 
acre,"  and  the  third,  "110.66  per  acre,"  and 
upon  this  verdict  the  court  proceeded  to  ren- 
der Judgment  for  the  amonnt  of  $1^3.61, 
as  aforesaid. 

It  is  insisted  that  tbe  answers  of  the  Jury 
were  not  responsive  to  the  special  issues  sub- 
mitted, and  were  Incomplete,  and  therefore 
tbe  court  erred  In  receiving  and  entering 
Jndgmmt  on  them.  It  Is  clear  that  within 
Itself  the  verdict  does  not  authorize  Judgment 
for  any  amonnt  whatever,  and  that  the  court 
10(^ed  beyond  it  In  entering  the  Judgment 
be  did.  Du  Bose  t.  Battle  (Tex.  Civ.  App.) 
S4  S.  W.  148;  Galveston,  H.  &  S.  A.  Ry.  Co. 
r.  Botts  (T^  Civ.  App.)  65  S.  W.  514;  Orient- 
al Investment  Company  r.  Barclay  (Tex.  Cir. 
App.)  64  8.  W.  80.  It  is  not  a  case  for  the 
application  of  tbe  mle  that  a  cause  will  not 
be  reversed  tm  tbe  failure  of  the  court  to 
submit  an  Issue  wbwe  Ibere  has  been  no  re- 
guest  for  such  anbmisslon.  becanse  the  court 
did  submit  these  special  issues  in  a  manner 
satisfactory  alike  to  both  parties,  but  the 
difficulty  is  that  tbe  answers  are  not  re- 
sponsive and  practically  no  answers  at  all. 
We  apprehend  the  court  arrived  at  the 
amount  ot  tbe  Judgment  upon  a  basis  of  850 
acres,  tbe  amount  of  land  allied  by  the  ap- 
pellee to  be  in  appellant's  farm.  But  in  this 
stata'tco^  proceeding  there  ia  nothing  to  re- 
quire such  an  allegation  in  tbe  petition,  and 
we  do  not  think  tbe  owna  can  be  tbua  limit' 
ed  in  his  recovery  of  damages  to  bis  entire 
tract  by  reason  of  the  nxidemnation  of  a 
right  of  way  through  it  ^e  demand  of  tbe 
statute  with  reference  to  tbe  deecriptlon  re- 
quired In  tbe  statemmt  to  be  Hied  with  the 
county  Judge  is  that  it  sliall  "state  in  writ- 
ing tbe  nal  estate  and  vtopertj  aougbt  to  be 
condemned,  tbe  object  tor  whicb  tbe  same  is 
Boui^t  to  be  condemned,  the  name  of  tiie 
owner  thereof  and  his  residence,  If  known.** 
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Sayles'  Ann.  CIt.  St  1897,  art  4447.  Upon 
the  filing  of  this  statement  tlie  county  Judge 
la  required  to  appoint  tbree  disinterested 
freeholders  as  commlsslonws  to  assess  tbe 
damages,  who,  after  having  Issued  a  notice 
In  writing  to  each  of  the  parties  of  the  time 
and  place  selected  for  the  hearing,  are  an- 
tborlzed  to  proceed  to  fully  hear  said  par- 
ties, and  to  assess  such  damages  as  will  be 
sustained  by  tbe  owner.  And  while  It  Is  pro- 
vided that,  "If  either  party  be  dissatisfied 
with  the  decision  of  such  commissioners  he 
may  within  ten  days  after  the  same  has  been 
filed  with  the  county  judge  file  his  opposi- 
tion theareto  in  writing  setting  forth  the  par- 
ticular cause  or  causes  of  his  objection,  and 
thereupon  the  adverse  party  shall  be  cited, 
and  said  cause  shall  be  tried  and  determined 
as  in  other  dvU  causes  In  said  court,"  stlU 
we  find  nothing  in  the  statute  that  would 
require  either  party  In  bis  pleadings  to  de- 
fine the  limits  or  extent  of  the  holding  ot  the 
owner  whose  property  is  sought  to  be  con- 
demned. This  we  take  to  he  a  matter  wholly 
of  proof.  For  it  is  contemplated  by  the  very 
letter  and  spirit  of  the  statute  that  tbe  own- 
er is  entitled  to  recover,  not  only  the  market 
value  of  tbe  land  actually  taJ^en,  but,  in  ad- 
dition thereto,  the  damages  sustained  as  to 
the  remaining  portion.  In  this  case  there  la 
no  admission  that  ai^lanf  s  land  comlsted 
of  only  850  acres,  and  there  la  evidence  In- 
dicating that  it  contained  much  more.  To 
allow  him  damages  upon  850  acres  only  is  to 
compensate  him  in  part  only  for  the  loss  sus- 
tained. 

There  was  also  error  in  tbe  following  part 
of  the  court's  charge:  ''I  therefore  charge 
you  as  tbe  law  that  you  may  consider,  In 
estimating  the  damages,  If  any,  sustained  by 
defendant,  the  proposed  construction  of  a 
depot  and  switch  at  the  Intersection  of  the 
plalntiflfs  railroad  and  that  of  the  Denver 
Railroad,"  etc.  This  charge  Is  clearly  upon 
the  weight  of  the  evidence,  In  that  It  assumes 
that  tbe  proposed  construction  of  a  depot 
and  switches  at  the  Intersection  of  the  plain- 
tiff's railroad  and  that  of  the  Denver  Rail- 
road constitutes  a  special  benefit  to  appel- 
lant's land.  At  most.  It  is  a  question  of  fact, 
to  be  determined  by  the  jury  trying  the  case, 
what  is  or  is  not  a  special  benefit.  Under 
the  facts  as  the  record  Is  presented  to  us,  It 
Is  extremely  doubtful  If  the  erection  of  a 
depot  and  switches  at  the  point  designated, 
which  Is  oue-balf  a  mile  from  appellant's 
land,  can  In  any  event  be  considered  a  spe- 
cial benefit.  Rather,  we  think  It  is  oae  of 
those  benefits  which  appellant  receives  In 
common  with  the  community  generally.  This 
benefit  Is  by  virtue  of  the  fortuitous  circum- 
stance of  the  depot's  being  located  in  his 
vicinity,  and  not  in  any  sense  because  of  the 
condemnation  of,  and  the  construction  of  the 
railroad  across,  his  particular  parcel  of  laud. 
He  would  receive  this  benefit  If  the  railroad 
never  crossed  lila  land,  and  could  not.  of 
course,  be  required  to  pay  for  it.  Why,  then. 


should  be  be  required  to  pay  merely  because 
8  part  of  his  land  la  condemned  for  rl^t  of 
way,  to  the  Injury  of  the  remaining  portion? 
Pochlla  T.  Railway  (Tex.  Glv.  App.)  72  8.  W. 
255,  and  anthorltleB  there  cited. 

It  follows  from  this  that  the  conrt  erred  In 
admitting  the  testimony  complained  of  in  tbe 
seventh,  elf^th,  ninth,  and  tenth  assignments 
of  oror,  relating  to  the  pn^MSed  eatabllab- 
ment  of  a  depot  and  town  at  ttie  Intersection 
of  the  two  roads. 

We  understand  the  statute  to  lay  down  a 
dear  rale  of  damages  in  this  character  of 
case,  which  Itself  will  constitute  a  sufficient 
guide  ft>r  the  trial  court  upon  anothn*  trial- 
Article  4459  is:  "Said  commlsdonow  shall 
hear  evidence  as  to  the  value  of  the  propatf 
sought  to  be  condemned,  and  as  to  the  dam- 
ages which  will  be  sustained  by  tlie  omier 
ttiereof  by  reason  of  such  oondenmatlon,  and 
as  to  tbe  ben^ts  that  will  result  to  Uie  re- 
mainder of  Budi  propwty  belonging  to  such 
owner,  if  any,  by  tbe  construction  and  open- 
tion  of  such  railroad,  and  shall  according  to 
this  rule  assess  tbe  actual  damage  tliat  will 
accrne  to  such  owner  said  condemnation." 
ArUcIe  4461  provides:  "In  estimating  either 
the  injiules  or  the  benefits  when  only  a  por- 
tion of  a  person's  real  estate  is  nHsdemiied 
the  conunIssl(mer8  shall  estimate  the  Inju- 
ries sustained  and  tbe  benefits  received  there- 
by by  tbe  owner  as  to  tbe  remaining  pwtiou 
of  such  real  estate;  whether  sodi  rematn- 
fng  portion  is  Increased  or  diminished  in 
value  by  such  condenmatlon,  and  the  extent 
of  such  Increase  or  diminution,  and  shall  as- 
sess the  damages  accwdingly.*'  And,  finally, 
article  4462  declares  that:  **In  estimatlns 
either  tbe  injuries  or  tihe  benefits,  as  pro- 
vided In  tbe  preceding  article,  those  injuries 
or  benefits  wMch  tbe  owner  of  sndi  real  es- 
tate sustains  or  receives  In  common  with  the 
community  genially,  and  which  are  not  pe- 
cnllar  to  him  and  connected  with  bis  owner- 
ship, use  and  enjoyment  of  the  particalar 
parcel  of  land,  shall  be  altogether  exdnded 
from  such  estimate."  When  tested  1^  the 
rule  as  here  laid  down,  tbe  charge  ot  tbe 
court  in  this  case  In  several  respects  is  er- 
roneous, but  we  deem  it  unnecessary  to  call 
further  attention  to  the  same. 

The  testimony  elicited  from  the  witnesses 
Neece,  Williams,  and  others  with  reference 
to  the  extent  of  the  injury  to  appellant's 
lands,  if  considered  as  segregated  and  as 
separate  parcels,  was  probably  admissible 
upon  cross-examination.  We  think,  however, 
there  was  error  in  allowing  the  witness  Py- 
ron  to  testify  as  to  particular  purchases 
made  by  him,  unless  It  had  been  further 
shown  that  these  lands  were  similar  In  sit- 
uation and  otherwise  to  those  of  appellant. 

The  court  should  not  have  heard  testtmony 
one  way  or  another  as  to  the  damage  to  the 
100  acres  of  wheat  land  caused  to  overflo'n- 
hy  the  construction  of  appellee's  embank- 
ment The  statute  requires  every  railway 
company  In  the  oonstrnctlon  of  its  line  to 
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proTide  necessary  colTerts  and  slnlcew^B, 
and,  for  any  failure  so  to  do,  an  injured 
party  Itas  his  i&neAj  In  a  suit  at  law.  Sucb 
Issue  is  Independent  and  sbonld  not  be 
conAmnded  with,  a  condemnation  proceed- 
ing which  contemplates  a  proper  canstructlon 
and  operation  at  the  proposed  railway. 
Gregory  r.  Onlf*  etc.,  Railway  Company  i^Iex. 
Glv.  App.)  H  8.  W.  617. 

As  the  case  la  now  presented  to  ns,  tbero 
is  practicaUy  bnt  one  question  to  be  present- 
ed to  the  jnry  upon  another  trial,  and  that  is 
the  amoont  of  appellant's  damages  to  be  de- 
termined 1^  the  rule  at  tiie  statute  abore 
quoted,  for  In  the  present  state  of  tbe  erl- 
deoce  there  Is  little  or  no  testimony  tending 
In  any  way  to  show  any  spetdal  benefits  to 
appellauf  B  land  by  reason  of  tbe  condfflnana- 
tion  and  use  of  tiw  right  of  way  In  question. 

For  tbe  errors  discussed,  fbe  Jud^ent  la 
reversed,  and  cause  remanded  for  another 
triaL 


NORTHERN  TEXAS   TRACTION   CO.  T, 
YATES.* 

(Court  of  Civil  Appeals  of  Texas.   April  19, 
190S.) 

1.  Tbiu  —  Insravcnons  —  AaBiiicFTioH  of 
Facts. 

It  is  not  error  to  assume  in  the  charge  facts 
establiahed  by  onconttoTerted  evidence. 

2.  DaKAOIS  —  PCB80RAL  InJUBXBB— iHnHUO- 

Tioirs. 

Where,  In  an  action  for  persoaal  injuriea, 
plaintiff,  onder  his  pleadings  and  the  evidence, 
waa  entitled  to  compeQsation  for  impairment  of 
his  nervous  Bystem  and  memory  in  addition  to 
damages  for  pain,  suffering,  Impainuoit  of 
ability  to  earn  m<aMT,  etc^  It  was  proper  to 
instruct  the  Jury  to  that  effect 

3.  Nkgugencb  —  Injubt  Atoidabu  Not- 

WITHSTAKDINO  GOKTaiBITTOBT  NEOUOBNCS. 
Where,  in  an  action  for  iwrsonal  injariea, 
plaintiff  seeks  recovery  solely  on  the  ground 
that  at  the  time  he  was  injured  he  vraa  In  a  p<>- 
sition  of  peril,  which  defendant  discovered  in 
time  to  liaTe  prevented  the  inJory  by  the  exer- 
cise of  ordinary  care,  contributory  negligence 
is  no  defense. 

[Ed.  Note. — For  cases  io  point,  see  vol.  37, 
Cent.  Dig.  NegUgence.  {  115.] 

4.  Appeai.— Statkuert  of  Facts— Bill  of 
Exceptions.  * 

Under  tbe  express  provisions  of  Sayles' 
Ann.  Civ.  St.  ia»7.  art.  136^  where  evidence 
in  the  statement  of  facts  wonld  explain  or  show 
tbe  relevancy  of  evidence  embraced  in  tbe  bill 
of  exceptions,  it  is  sufficient  for  the  bill  to 
refer  to  soch  evidence  as  it  appears  from  the 
statemoit  of  facts,  without  setting  it  out. 

[Ed.  Note. — ^For  oases  in  point,  see  voL  21. 
Gent.  Dig.  Exceptions,  BIU  oCll  13-17.] 

5.  Nmlisbiicb  —  Action— Eviobkob—Reus- 

VANCT. 

In  an  action  f6r  personal  injuries,  in  which 
plaintiff  alleged  t)iat  the  injnries  bad  impair- 
ed bis  memory,  defendant  offered  evidence  that 
before  tbe  accident,  and  while  plaintiff  was  a 
conductor  on  one  of  its  cars,  he  nad  had  an  al- 
tercation with  a  passenger.  In  which  he  had 
sworn  at  her,  and  treated  her  harshly.  This 
evidenco  was  excluded.    On  cross-examination 


*Itdisanng  dsnlefl  June  14,  1906. 


plaintiff  was  asked  if  conductors  were  not  re- 
quired by  rule  of  the  company  to  treat  passen- 
gers courteoasly,  and  stated  that  be  did  not  re- 
member. There  was  no  direct  evidence  that 
there  was  any  such  rule.  Held,  that  it  did  not 
appear  that  the  testimony  excladed  bad  any 
tendency  to  show  that  plaintiff's  memory  was 
poor  b^ore  the  acddait,  and  heace  waa  proper- 
ly excluded  as  irrelevant. 

Appeal  from  District  Court,  Dallas  Coun- 
ty ;  Richard  Alorgan,  Judge. 

Action  hy  3.K.  Tates  against  0»  Nortbeen 
Texas  Traction  Company.  Judgment  for 
plaintiff,  and  defei^ant  appe^  Affirmed. 

E.  B.  Perkins,  D,  Upth^ove,  and  Edward 
Q.  Perkins,  for  appellant  W.  P.  Finiey,  for 
appellees 

EIDSON,  J.  lUs  WM  an  action  brought 
by  the  appellee  for  damages  fbr  personal  lur 
Juries  allied  to  have  been  caused  by  the  n^. 
llgence  of  appellant  Its  scents  and  servants. 
Appellant  answered  by  genwal  deailal,  andi 
pleaded  contributory  ne^lgence  upon  the  part 
of  appellee.  The  trial  resulted  In  a  venllct 
and  Judgment  for  api>tilee  In  the  sum  of  $2,- 
000. 

Appellants  first  asdgnment  of  error  and 
proposittona  tiitteunder  c(Hnplain  of  the 
charge  of  the  court  upm  the  grounds  that  it 
Assumed  tbat  appellee  was  Injured,  and  that 
he  was  in  a  dangorons  position  at  the  time  of 
such  injury.  It  ai^tears  from  the  record  tliat 
tbe  court  in  its  charge  did  assume  these 
facta ;  but  there  was  no  error  In  this  action 
of  the  court,  as  tbe  uncontroverted  evidence, 
according  to  tbe  record,  shows  tliat  appellee 
was  injured,  and  that  at  the  time  he  wwi  in- 
jured he  was  In  a  position  of  peril.  Railway 
Ca  T.  Stewart;  57  Tex.  106;  Railway  Co.  t. 
Pearce^  75  Tex.  2S1.  12  8.  W.  8G4:  RaUway 
Co.  V.  Bowen,  95  Tex.  366,  87  B.  W.  408; 
Railway  Co.  v.  Breadow,  90  Tex.  26,  86  S.  W. 
410 ;  Railway  Go.  t.  Dalwls^  (Tex.  GIt.  App.) 
48  S.  W.  528. 

By  Its  second  assignment  of  error  appel- 
lant complains  of  the  fOUowliig  paragraph  of 
the  main  charge  of  tbe  court  to  wit:  "If  yon 
And  that  plaintiff  1b  entitled  to  a  verdict, 
then  tbe  amount  of  your  vordict  it  any, 
sboidd  be  such  sum  of  money  as,  In  your  best 
Judgment,  with  the  light  of  the  testimony  be- 
fbre  you,  will  be  a  reasonable  pecuniary  com- 
pensation to  plaintiff  for  all  such  lAyslcal 
pain,  if  any,  and  mental  suffering.  If  any,  and 
impairment  of  his  nervous  system.  If  any, 
and  Impalnnent  of  his  memory.  If  ai^.  and 
impairment  of  his  ability  to  earn  mon^,  if 
any,  and  expmse,  if  any,  incurred  by  idalntllt 
for  the  reasonable  value  of  such  services  of 
a  pbysidan  as  it  may  have  been  reasmiably 
necessary  for  him  to  Incur  for  the  treatment 
of  the  wound  on  his  bead  as  plaintiff  may 
have  sustained  as  the  direct  result  of  the  in- 
juries sustained  by  him  In  falling  off  of  said 
car  on  the  13th  of  October,  1902."  Appel- 
lant's contention  is  tbat  tbe  charge  quoted  is 
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mlBleadlng,  confoilBg,  and  aothorixea  a  double 
recovery,  tor  tbe  same  Injuries.  The  alleged 
vice  In  the  charge,  according  to  appellant's 
contention,  arises  from  the  anthorlty  given 
to  the  jury  to  allow  compensation  for  Im- 
pairment of  bis  nervons  system  and  Impair- 
ment of  bis  monory  In  addition  to  the  com- 
pensation the  Jniy  are  authorised  to  allow 
appellee  on  other  grounds  stated  In  the 
charge.  We  do  not  tiUnk  appellants  conten- 
tion Is  Bonnd.  We  are  of  the  opinion  tiiat 
appellee,  under  his  pleadings  and  the  evi- 
dence was  entltisd  to  compoisatlon  tor  Im- 
pairment of  his  nerrons  system  and  memory, 
Indepokdent  of  and  In  addition  to  the  com- 
pensation he  was  entitled  to  upon  the  other 
grounds  stated  In  the  charge.  And  therefore, 
there  was  no  error  in  the  court's  so  inatruct- 
Inc  the  Jury.  Hallway  Company  t.  Warner 
(Tex.  GlT.  App.)  54  S.  W.  1001 ;  Hallway  Go. 
V.  Boehm,  B7  Tex.  152;  Railway  Go.  t.  Qreoi- 
lee^  e2  Tex.  844;  Railway  Co.  r.  Randall,  60 
Tex.  261. 

Appellant's  third,  fourth,  fifth,  sixth,  sev- 
enth, and  twenty-second  asslgnmoats  of  er- 
ror relate  to  the  refusal  of  the  Oonrt  to  sub- 
mit to  the  Jury  the  question  of  contributory 
n^UgOMe  on  tiie  part  of  appellee  as  the  prox- 
imate cause  of  the  Injury,  and  the  exclusion 
of  testimony  off«red  by  appellant  to  show 
such  contrlbut»n7  negligence.  Appellee's  ao 
tion  being  predicated  solely  upon  the  allega- 
ttons  that  he  was  In  a  position  of  peril,  and 
that  appellant,  its  ageaits  and  savants,  dls- 
covered  his  perilous  position  In  time  to  have 
prevented  injury  to  him  the  exercise  of 
ordlnazT  care,  oontrUntt(»ry  negligence  on  the 
part  of  appellee  was  not  involved  or  prop- 
erly an  issue  In  the  case;  and  therefore  could 
not  be  availed  of  appellant  as  a  defense. 
Hallway  Co.  v.  Breadow,  supra;  Hallway  Go. 
T.  Bowen,  supra. 

There  was  no  error  in  the  action  of  the  court 
complained  of  In  aroellanf s  twelftti,  thir- 
teenth, fourteenth,  fifteenth,  slxtomtb,  seven- 
teenth, ^hteoith,  and  nlnsteoith  assl^unrats 
at  errw.  The  answors  fji  the  witness  to  the 
croBs-biterrogatoiles  menti(med  in  these  as- 
slgnmoits  are  not  subject  to  the  objections 
Interposed  to  tiiem  hy  ai^ellant  Th^  vae 
practically  responslTe  to  tiie  Interrogatories, 
and  were  ss  positive  and  complete  as  was 
practicably  In  view  of  the  witness  knowl- 
edge and  Infiffmatlon  retire  to  the  matters 
inquired  about  as  gathered  from  the  entire 
d^xMdtion ;  and  the  dqMsitlon,  when  consid- 
ered in  its  entirety,  fumlBbes  appellant  with 
the  information  desired  to  be  dldted  by  the 
cross-lntem^torles,  the  answos  to  which  it 
claims  ww-eTOBivy  and  not  responsive;  and 
therefore  the  action  of  the  court  complained 
of  was  not  error.  Cohen  v.  OUtw,  9  Tex.  Civ, 
App.  88,  S9,  2d  S.  W.  81. 

We  overrule  appellani^s  twentieth  assign- 
ment of  wror.  The  witness  whose  answers 
are  complained  of,  wUIe  using  the  word  "be- 
llevtf'  in  answOTlng  the  Intn-rogatorles,  evir 


dently  was  testifying  ueoding  to  hla  best 
recollection,  and  such  testimony  was  admissi- 
ble. 

Appellants  twenty-fiftii  assignment  of  a- 
ror  is  as  follows:  'The  court  erred  in  ex- 
cluding the  tMtimMiy  of  the  witness  Urs. 
Jessie  Vesta  Lytle,  because  the  testimony 
was  material  and  relevant,  and  In  contra- 
diction of  plalntUPs  testimony  <m  material 
issues  In  this  easy  and  was  not  an  attempt 
to  impeach  plaintiff  on  collateral  matters.'* 
And  ite  proposition  ttiereunda  is  as  fol- 
lows: "In  a  suit  brought  by  a  party,  In 
which  he  claims  that  the  injuries  received 
affected  his  mind  by  weakening  his  memory, 
it  is  reversible  error  for  the  court  to  refuse 
to  allow  the  defendant  to  show  the  condition 
of  his  mind  and  memory  prior  to  the  time 
of  the  allied  Injury."  The  only  allegatlcm 
In  appellee's  petition  which  charges  fliat  his 
mind  was  affected  as  a  result  of  the  Injuries 
received  by  him,  Is  the  allegation  that  the 
cut  w  his  bead  affected  bis  mind  by  weak- 
ening his  memory,  and  this  all^atlon  does 
not  charge  that  his  mind  was  affected  In 
any  respect  except  as  to  his  memwy,  and 
that  was  alleged  to  have  been  weakened. 
From  ^tpellanfs  UU  of  exceptifms,  upon 
which  tiiis  assignment  is  based,  it  aiq;»ears 
that  it  soufht  to  prove  by  the  wltnen  Mrs. 
Jessie  Vesta  Lytle  as  follows:  "That  on 
Sunday,  August  24,  1902,  she  was  a  pas* 
senger  on  one  of  detendantfs  cars;  that 
said  witness  knew  plalntlfl  J.  K.  Yates;  that 
on  the  afternoon  of  that  day  wltoess  got 
on  an  easMwnnd  car  at  Arlli^ton  and  band- 
ed the  conductor,  Mr.  Yates,  her  trani^KH^a- 
tlon,  which  was  a  request  in  writing,  Vven 
me  by  the  conductor  that  carried  me  past 
stop  17,  and  told  him  that  I  had  been  carried 
by  stop  17,  and  wanted  to  get  off  there.  He 
did  not  say  anything  dse  to  me  until  we  got 
to  stop  17  and  I  started  to  get  off ,  but  the 
car  had  passed  the  stop  75  or  100  yards, 
and  when  I  got  to  the  bottom  steip  of  the 
car  I  found  there  was  no  <me  to  meet  me, 
and  told  Mr.  Yates  I  would  not  get  off,  but 
would  go  on  to  Dallas.  He  told  me  to  either 
get  off  or  get  on  the  car.  The  car  at  this 
time  was  out  In  the  middle  of  a  field,  75  or 
100  yards  from  the  stop,  and  it  was  dark. 
I  went  back  in  the  car,  and  he  asked  me  for 
my  fare  to  Dallas.  I  told  him  I  had  paid 
my  fare  to  stop  IT,  and  that  the  car  had 
fhlled  to  stop,  and  I  tiiought  he  ougiit  to 
take  me  to  Dallas,  as  I  had  no  one  to  meet 
me  at  stop  17  at  that  time  of  night  He 
then  left  me,  but  came  bade  to  a  short  while, 
and  again  asked  me  tor  my  fare,  and  told 
me  if  I  did  not  pay  It  he  would  stt^  the  car 
and  put  me  off.  He  again  threatened  to  put 
me  off.  and  I  appealed  to  the  motorman  In 
the  car,  and  he  told  me  that  he  would  see 
that  Mr.  Yates  did  not  put  me  oB.  While 
I  was  tolking  to  the  motorman,  Mr.  Yates 
came  to  me,  and  caught  hold  of  my  arm, 
and  ordered  me  back  to  my  seat,  and  said 
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that  he  (Mr.  Yates)  was  running  that  car. 
I  started  to  go  back  to  my  seat,  and  the 
motorman  told  me  that  he  should  not  put 
me  off.  Mr.  Yates  told  the  motorman  that  It 
wai  none  of  his  God  damn  business.  The 
motorman  told  him  that  he  would  stop  at 
the  first  telephone  station,  and  talk  to  head- 
quarters tor  InstmctlonB,  which  they  did, 
and  both  of  them  got  ot£  of  the  car,  and  the 
motorman  came  back  to  me  with  Mr.  Yates, 
and  told  me  to  stay  on  the  car,  which  I  did. 
Be  was  exceedingly  rough  when  he  first 
demanded  my  fare  after  be  had  passed  stop 
17,  and  he  was  angry  all  the  time  while 
talking  to  me,  and  then  he  cursed  while 
I  was  talking  to  the  motorman,  and  for 
some  time  previous  he  had  been  very  rough 
with  me.  I  was  worried  and  harassed  and 
humiliated  and  mortified  and  embarrassed 
greatly,  and  can't  say  how  long,  r  sued  the 
company,  and  the  case  was  settled  by  them 
paying  me  $300.* "  There  is  nothing  In  this 
bill  of  exceptions,  when  considered  by  Itself, 
to  Bbow  the  relevancy  or  materiality  of  this 
testimony;  and,  thus  considered,  It  clearly 
appears  to  relate  to  a  collateral  matter. 
There  Is  nothing  in  it  tending  to  show  that 
appellee's  memory  was  not  weakened  by  the 
injury.  It  does  not  tend  to  ahow  that  he 
haa  a  good  memoiy  now,  or  that  be  had  a 
defective  memwy  prior  to  the  taijnry.  It 
doea  show  that  he  acted  dlsconrteonsly, 
md^,  Inconslderatdy.  and  reiy  harshly 
towards  this  lady,  but  such  conduct  does 
not  necessarily  proceed  from  a  defective 
memory.  When  the  evidence  in  the  state* 
ment  of  facts  would  explain  or  show  the 
relevancy  and  materiality  of  the  evidmoe 
embraced  in  the  bill  of  exceptions,  it  wonid 
be  sufficient  for  the  bill  to  refer  to  such 
evidence  as  It  appear*  In  the  statement  of 
tects,  vithoat  setting  it  out;  but  If  there 
Is  any  evidence  In  the  statement  of  fticta 
wblch  wonld  explain  or  show  the  relevancy 
or  materiality  of  the  testimony  set  out  in  the 
bill  of  exceptlona,  the  bill  makes  no  ref- 
erence thereto.  Styles'  Ann.  dr.  9L  1897. 
art.  1882.  It  however,  we  are  permitted  to 
look  to  the  statemoit  <a  facta  for  such  evi- 
dence, without  a  reference  thereto  in  the  bUl 
of  exceptions— which  is  not  conceded — an  ex- 
amination of  the  statement  of  facts  does 
not,  in  our  opinion,  disclose  any  evidence 
■taowlng  the  relevancy  or  materiality  of  the 
testimony  sought  to  be  introdoced  by  appel- 
lant The  <nily  matter  embraced  in  the  state- 
ment of  facte  claimed  by  appellant  to  in  any 
wise  tend  to  show  the  relevancy  or  material- 
ity of  the  testlmcaiy  exclnded  is  contained 
In  the  fblknrins  answers  of  appellee  and 
qnevUon  propounded  to  him  im  cross-exam- 
inatlon:  '*Thoy  have  printed  rules  and  reg- 
ulations with  reference  to  the  management 
of  the  business.  I  had  one  of  Uie  bo(As.  I 
should  tUnk  I  was  fiamillar  with  those  rules 
at  flie  time.  I  tried  to  learn  them  as  I  was 
working  for  the  company,  and  should  think 


I  probably  familiarized  myself  with  them. 
I  suppose  at  that  time  I  was  familiar  with 
the  rule  of  the  company  in  reference  to  the 
ejection  of  passengers.  I  can't  say  now 
what  that  rule  was.  Question:  Now,  to  re- 
fresh your  memory,  wasn't  it  that  yon  should 
treat  passengers  in  a  courteous  manner,  and 
not  have  any  disturbances  with  ttarao,  or 
any  trouble  with  them  on  the  car?  Answer: 
Well,  any  gentleman  would  be  courteous, 
you  know.  I  had  no  trouble  with  my  pas- 
sengers, that  I  know  of.  I  don't  remember 
having  what  you  would  call  trouble  with  a 
young  lady  by  the  name  of  lUsa  Fotts.  I 
had  some  dlCterence  with  a  young  lady  on 
my  car.  The  best  I  can  remember,  she  got 
on  the  car,  and  wanted  to  get  off  at  a  certain 
place,  and  th««  was  no  one  thwe  to  meet 
ber,  and  It  was  night,  and  she  said  she  woidd 
go  to  Dallas,  and  refused  to  pay  her  fare 
from  there  on.  I  Insisted  on  her  paying  hw 
fare.  Is  all.  I  did  not  telk  a  little  raw  to 
her.  I  did  not  swear  in  her  presence,  or  at 
her,  or  swear  at  fbo  motorman  tn  her  pres- 
ence. I  did  not  call  her  a  dead  beat,  or  tdl 
her  I  would  throw  her  (ME  of  the  car  in  the 
daik,  and  did  not  make  the  young  lady  cry. 
and  call  for  protection  from  the  passengers 
on  that  car,  and  t^  her  I  would  throw  her 
off  ot  the  car.  X  did  not  know  that  the  young 
lady  filed  suit  against  the  company  for  my 
conduct;  toward  the  young  wranan.  I  swear 
that  the  above  things  enumerated  did  not 
happen  on  my  car.  I  txM  the  young  lady, 
unless  she  paid  her  fare,  she  would  have  to 
get  off  at  Grand  Prairie."  Appdlee's  ob- 
jections to  the  testimony  sou^t  to  be  intro- 
duced by  appellant  of  the  witness  above 
named  were  that  said  testimony  was  irrel- 
evant and  immaterial,  and  was  an  attempt 
to  impeach  the  witness  appellee  upon  col- 
lateral matters  concerning  which  the  appel- 
lant by  tto  questions  and  the  uuwws  of 
appellee  was  concluded  and  barred;  and  that 
said  testimony  was  an  attempt  to  Introduce 
Into  the  ease  prejudicial  matters,  whlidi  vue 
calculated  to  Injure  tiie  appellee's  case  be- 
fore the  jury;  and  that  the  adusion  of  said 
testimony  In  no  manner  interfered  with  the 
prapeae  and  I^Mlmate  examlnatlfm  as  to  tbo 
party's  mantel  capadty;  and  further,  'that 
the  court  had  already  sustained  an  ezcepUtm 
to  the  cross-action  of  the  appellant,  which 
Involved  the  same  steta  of  facts.  Aivellant 
contends  In  Ite  aripinient  under  this  assign- 
ment that  it  appears  from  ^^pellee'a  testi- 
mony above  quoted  that  he  knew  what  the 
rule  ot  appellant  was  in  referwce  to  the 
ejection  of  passengers  from  ite  cars  at  the 
time  he  was  working  as  conductor,  and  that 
said  rule  was  that  passengers  should  be 
treated  to  a  conrteona  manner.  If  It  became 
necessary  to  eject  such  passenger!  from  the 
car.  It  will  be  observed  that  while  appellee 
testified  that  at  the  time  be  was  oonductw 
he  sui^rased  be  was  fkmlllar  with  the  rules 
of  the  company  In  referuMse  to  the  ejec- 
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tloB  of  panttDgen,  be  testlfleB  tbat  be  at 
the  ttme  of  teBtlfTlns  conld  not  aay  what  tbe 
role  was,  and  in  anawra  to  tbe  qneation  In- 
tended to  Thresh  bis  memory  on  tbe  point 
be  does  not  say  tbat  he  then  knew  what  tbe 
rale  was.  Hence  there  Is  no  pnx^  In  tbe 
record  to  show  what  the-  ride  was.  If  the 
proof  bad  shown  that  the  rule  required  con- 
ductors to  treat  jiassengera,  under  the  cir- 
cumstances mentioned,  courteously,  It  is  pos- 
sible that  a  part  of  tbe  testimony  excluded 
mlj^t  bare  been  admissible  as  tending  to 
show  tbat  be  had  forgotten  bis  duty,  as  re- 
quired by  the  rules,  and  thus  been  relevant 
on  the  qneation  as  to  tbe  injury  weakening 
bis  memrar;  because,  if  be  bad  a  defective 
memory  prior  to  tbe  injury,  it  would  be  a 
circumstance  whl<di  the  jury  might  consider 
In  determining  whether  bis  memory  was  Im- 
paired by  tbe  injury  at  aU.  Bat  when  tbe 
^racter  of  testimony  excluded  is  cfmsid- 
ered  It  Is  a  mattw  of  great  speculalion 
whether  it  tended  to  show  defectLve  memory 
in  any  degree.  It  does  show  a  harsh,  in- 
considerate, and  ungentlemanly  disposition 
xcpoa  tbe  part  ot  appellee. 

It  is  furtber  to  be  observed  tbat  tbe  ap- 
pellee was  intwrogated  about  bis  conduct 
towards  and  treatment  of  a  Miss  Potte,  and 
th»e  Is  nothing  In  the  xecord  ox  IdU  ot  ex- 
ceptions tending  to  show  tbat  she  and  tbe 
perstm  wlioae  testimony  was  excluded  trere 
tbe  same  persons.  If  we  consider  ttie  Idesk- 
tlty  of  Miss  Potts  and  Mn.  Lsrtle  to  be 
shown,  tbte  testimony,  in  connection  with 
tbat  quoted  of  i^^wllee,  would  tend  equally 
as  much  to  show  defectlTe  memory  at  the 
time  of  trial  as  a  desire  to  tell  those  matttts 
favorable  to  bim  and  omit  Umbb  nnfavoxable 
to  him.  and  to  that  extait  would  have  been 
unfav(ttable  to  appellant  It  appears  from 
tbe  record  tbat  wpellant  was  glvu  great 
latitude  in  tbe  introduction  <sf  evidence  tend- 
ing to  negative  impairment  of  appellee's 
memory  as  a  result  of  the  injury.  As  stated 
.  In  Hallway  Ga  v.  Jobnscm,  86  8.  W.  34,  12 
Tex.  Gt  Reik  76,  by  Ohlef  Justice  Flstaer, 
quoting  from  Railway  Co.  r.  Lester,  84  S.  W. 
401,  11  Tex.  Gt  Rep.  817:  "It  is  the  rule  tai 
T^s,  establislied  by  a  long  line  of  deci- 
sions, tbat  a  blU  of  eirceptlons  slioold  state 
the  facte  In  regard  to  tiie  matter  ot  which 
complaint  Is  made  in  such  a  mannw  as  to 
exclude  any  r«isonable  hypothesis  up<m 
which  the  decision  of  Ibe  trial  court  can  be 
explained.  Bvery  point  in  the  bUl  of  ex- 
ceptions must  be  so  clear  and  full  that  noth- 
ing will  be  left  to  Inference  or  Implication." 
Following  this  rule,  and  In  view  of  tiie  sng^ 
gestlona  above  mentioned,  we  conclude  that 
there  was  no  reversible  error  in  tbe  action 
of  the  court  of  which  complaint  Is  made  in 
this  assignment 

The  verdict  of  the  Jnry  is  suroorted  by 
tbe  evidence,  ai^  is  not  excessive  in  amonnt 
All  asslgnmenta  of  wror  are  overruled,  and 
the  Judgment  of  the  court  below  is  affirmed. 

Affirmed. 


HOBSTMAN  et  aL  v.  LITTLE  • 

(Ooort  of  Civil  Appeals  of  Texas.   April  12, 
1906.) 

1.  FsAuDuunr  Cokvetances— AiTACinreirr 
— Bond— Tbxai.  of  Right  or  Pbopebtt. 

After  an  Insolvent  had  transferred  prop- 
ert;  in  fraud  of  creditois,  certain  creditors  at- 
tached it,  and  the  transferees  gave  a  bond  and 
commenced  proceedings  to  tiy  the  right  of 
property.  After  the  property  had  been  retain- 
ed to  them  under  the  bond,  they  sold  ft.  The 
attachmeot  salt  was  subsequently  dismissed. 
Held,  that  the  dismissal  of  the  attachment  suit 
terminated  all  liability  on  the  hood,  lo  that 
the  second  purchasers  w«n  not  entitled  to  bold 
the  property  as  against  cr^itors  of  the  inaol- 

2.  Same— Evidence  or  Fbaud. 

On  an  Issue  whether  a  trsnsfer  by  an  In- 
solvent was  fraudulent,  evidence  that,  shortlj 
before  the  transfer,  the  insolvent  had  trans- 
ferred other  property  to  another  party  for  less 
than  It  was  worth,  was  admissible. 

[Ed.  Note. — For  cases  In  point,  see  vol.  24, 
Cent  Dig.  Fraudulent  Conveyances.  |  842.] 

8.  BANKBUTTCT  —  PbEFEBENTIAX,  TaARSFEBS 

—Rights  of  Cbeditobs— Subbtixs. 

A  surety  is  a  creditor,  within  the  meaning 
<tf  the  provision  of  the  banlorapt  act  condemn- 
ing preferential  transfers  to  creditors. 
4.  Same— C0NBIDERA.T10N  fob  TaAnsnat. 

Where  an  insolvent  transferred  property 
nnder  an  agreement  that  the  transferee  should 
pay  a  debt  owing  by  the  insolvent  to  a  bank, 
and  the  transferees  again  transferred,  receiving 
no  consideration  except  an  agreement  by  their 
transferees  to  pay  the  debt  to  the  banK,  and 
the  bank  receiind  payment  with  the  knowledge 
of  the  various  agreements,  it  was  guilty  of  re- 
ceiving a  preferential  transfer,  within  Bankr. 
Act  July  1,  1888,  c  541,  f  00.  80  Stat  562 
to.  S.  Oomp.  St  1901,  p.  8445],  declaring  sneb 
transfers  v<dd. 

6.  Sams— Unbbcubbd  Obxoitobs. 

•Tbe  fact  tbat  a  debt  owing  an  insol- 
vent Is  secnred  does  not  prevoit  a  transfer  of 
property  by  the  insolvent  to  pay  It  from  being 
preferential  as  to  creditors  not  secnred. 

6.  TBIAIr-SUBHJBSION   OV  SPECIAL  ISSUES— 
Fir  DINGS— FSEStJMFTIOIf  8. 

Under  the  statute  regulating  the  practice 
when  cases  are  submitted  upon  spedal  issues, 
the  court  mnat  be  presumed  to  have  found  in 
favor  of  the  prevailing  party  upon  an  issue 
which  was  not  sobmitted  to  the  Jury,  but  as  to 
which  there  was  evidence  justifying  its  sub- 
mission. 

7.  Tbiaz^Admisbion  of  Evidbnoe— Rksthic- 

TIOK  TO  SfEOIAI,  PuBFOSB. 

Where,  In  an  action  against  several  de- 
fendants to  recover  property  transferred  by  n 
bankrupt  in  fraud  of  his  creditors,  certain  tes- 
timony given  by  the  bankrupt  in  a  proceeding 
before  the  referee  was  read  by  agreement  be- 
tween tbe  plaintiff  and  certain  of  the  defend- 
ants, the  court  stating  to  tbe  jury  that  it  was 
only  to  be  considered  as  against  such  defendants, 
other  defendants,  whose  liability  rested  upon  is* 
sues  not  afiEected  by  the  testimony,  wen  not 
jvejndiced. 

Appeal  from  District  Oourt  Milam  Coun- 
ty; J.  C.  Scott,  Judge. 

Action  by  Sam  G.  Little,  as  trustee  In 
bankruptcy  of  Francis  M.  Johnson,  against 
H.  Horstman  and  others.  From  a  Judgment 
for  plaintiff,  defendante  appeal.  Affirmed. 

See  83  S.  W.  679. 


*Rebearltig  denied  June  li,  1S06. 
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T.  T.  Adams  and  Henderwm,  Morriacm  ft 
Freeman,  for  appellants.  Da  via  ft  Cocke 
and  Nelson  ft  UtUe,  for  aroellee. 

KET,  3.  In  April.  1901,  Franda  M.  Jobn- 
8on  waa  merchandlalag  In  the  town  of  Back- 
bolts,  in  BAllam  conntj-,  Tex.,  and  on  the  Z3d 
day  of  that  numth  he  homnred  9800  from 
tbe  CItiiena'  National  Bank  <tf  Cameron,  Tex. 
A  note  waa  executed  tea  the  fSOO,  payable 
January  1,  1902,  a^ned  by  Jobnwm  and  H. 
Horstman  and  H.  W.  Stelnmann.  &>rat- 
raan  ft  Steixonann  were  accanmodatlon  mak- 
eTB,  and  rec^ved  no  part  of  the  fSOO, 
all  of  whl^  waa  naed  by  Johnson  In  his 
mercantile  bnslneas.  October  10, 1001,  Herat- 
man  ft  Stelnmann  bought  the  stock  of  met- 
chandiae,  notes,  and  accounts  from  John- 
aon,  and,  aa  part  of  tbe  conslderatkm  tiiere- 
for.  agreed  to  pay  the  fSOO  note,  and  a  note 
for  $420  owing  by  Johnson  to  tbe  First  Na- 
Uonai  Bank  of  Cameron,  Tex.  A  few  days 
thereafter  the  Cooper  Grocery  Otnnpaiqr  and 
the  Behrena  Drag  Cwnpany  brought  s^ 
ante  aniti  against  Johnson,  and  caused  at^ 
tachments  to  be  Issued,  which  wen  levied 
OD  the  stock  of  goods  referred  to  on  Octo- 
ber 14.  1001.  The  anlts'  referred  to  were 
Instituted  In  tbe  district  court  of  McLen- 
nan county,  but  the  writs  of  attachment  were 
executed  tile  aherUf  of  Mllam  county. 
Horstman  ft  Stelnmann  filed  with  tbo  sherlir 
of  MUam  coun^  a  claim  bond  and  oatli  tor 
tbe  trial  ttf  the  rights  of  iwoperty,  which 
bond  end  oath  were  deUvered  by  the  sheriff 
to  the  derk  of  tbe  district  court  of  Hllam 
county,  who  failed  to  docket  the  same  as  re- 
quired by  statute.  There  has  nerer  been 
any  trial  of  the  rights  of  property  under 
that  proceeding,  wsd  the  attachment  suits 
referred  to  have  been  dismissed.  Thereaft- 
er, and  about  ttie  M  of  Noronber,  1901, 
Horstman  ft  Stdnmann  sold  the  stock  of 
gooda  to  Mewton  ft  I^n,  who  continued  the 
buBdneas  aa  partnws.  November  20;  1001, 
an  involuntary  banknqitcy  proceeding  was 
Instituted  agalnat  Johnson  in  the  United 
Statea  Oiatrfct  Court,  and  about  the  27th 
day  of  December,  1001,  he  was  adjudged  to 
be  a  bankrupt,  and  Sam  6.  Little  was  ap- 
pointed trustee  of  hla  estate.  May  17,  1002, 
Sam  O.  Utile,  as  trustee  Instituted  ttiia 
suit  In  Om  district  court  of  Mllam  county 
against  H.  Horstman  and  H.  W.  Stelnmann 
to  recover  the  valm  of  tbe  stock  of  goods 
and  notes  and  accounts  transferred  by  John- 
son to  tbe  defendants;  allying  that  the  sale 
waa  made  with  Intoat  to  defraud  the  cred- 
ttoTB  of  Johnaon,  and  for  the  purpose  o£ 
creating  a  preference  in  taror  of  Etorstman 
ft  Stednmann,  within  the  meaning  of  the 
federal  bankruptcy  statute.  September  4, 
1008.  the  plaintiff  filed  his  first  amended 
original  petttlon,  making  both  the  bonks  re- 
ferred to  and  W.  H,  Liyon  and  W.  B.  New- 
ton parties  defendant;  alleging  that  the  notes 
held  by  the  banks  vnre  paid  with  tbe  pro- 
ceeda  ot  tbe  stock  of  goods,  and  that  Xew- 


tim  ft  L^n  purchased  with  knowledge  ot  the 
fraud  In  the  sale  from  Johnson  to  Horstman 
ft  St^nmann.  The  petition  alao  charges  a 
conspiracy  on  13ie  part  of  all  the  defendants 
to  deftaud  Johnson's  credlt(»:s,  and  to  cre- 
ate preferences  In  vltdation  ot  the  federal 
bankraptcy  law.  In  addition  to  a  general 
denial,  the  defendants  severally  Intwposed 
special  defenses,  not  necessary  here  to  be 
enumerated;  and  the  defendants  Newton  ft 
Lyon  attempted  to  implead  the  Cooper  Gro- 
cery Company  and  the  Behrens  Drag  Com- 
pany, but  the  trial  court  sustained  exceptions 
and  dismissed  the  cross-action  agalnat  them. 
There  waa  a  jury  trial,  resulting  in  a  Judg- 
ment for  the  plaintiff  agalnat  Horstman  ft 
Stelnmann,  Newton  &  Lytm,  and  the  Olti- 
sma'  Natltmal  Bank  for  9012,  and  against 
Horstman  ft  Stelnmann  and  Newton  ft  Lyon 
for  the  further  aum  of  1478.80.  Tbe  plain- 
tiff recovered  nothing  ai^ilnst  the  First  Na- 
tional Bank.  All  tbe  d^endants  who  were 
cast  in  tbe  suit  have  appealed,  submitting 
the  case  upon  separate  assignments  and 
briefs. 

The  caae  waa  autunitted  to  the  Jury  <m 
special  issues,  and  In  reaponae  tlimto  the 
Jury  found  that  Johnacm  was  Insidvent  on 
the  10th  day  of  OctObo;  1001,  and  for  four 
months  next  preceding  the  filing  of  tbe  peti- 
tion in  Iwnkmptcy;  timt  tin  f420  note  held 
by  the  First  National  Bank  and  the  $800 
note  held  by  the  Oitlienif  National  Bank 
were  part  oC  the  conalderation  for  the  sale 
from  Johnson  to  Horstman  ft  Stelnmann  and 
NewtMi  ft  Lytm;  that  the  sale  from  JtAn- 
Bon  to  Horstman  ft  Stelnmann  gave  prefer^ 
ence  to  cwtaln  creditors  ot  Johnaon,  and 
tiiat  Horstman  ft  St^miann  and  Newtm  ft 
Lyon  and  the  atiaens*  National  Bank  had 
reasonable  cauae  to  believe  that  It  was  in- 
tended to  give  such  prefoence^  and  that 
the  First  Natioial  Bank  had  no  cauae  to  be- 
lieve that  ancb  prefermice  was  inteoded;  that 
Horstman  ft  Stelnmann,  the  Cltlceni^  Na- 
tional Bank,  and  J.  C.  Watsui  were  intend- 
ed to  be  bunted  by  the  tranafera  trom 
Johnson  to  Horstman  ft  St^mann,  and 
trom  the  latter  to  Newton  ft  Lyon;  tliat  tbe 
transfer  from  Johnson  to  Hmstman  ft  Steln- 
mann was  made  with  Intent  to  hinder,  de- 
lay, and  defraud  some  of  Jobnami's  creditors; 
that  tiie  stock  of  goods  was  worth  $1,220  at 
the  time  it  was  transferred  to  Horstman  ft 
Stelnmann;  that  the  latter,  In  making  tiie 
purchase,  did  not  act  In  good  faith,  but 
paid  a  valuable  cmslderation  tor  the  pnqi- 
erty. 

The  nndlqrated  testimony  ahowa  that 
when  Horstman  ft  Stelnmann  purchased  the 
property  from  Johnstfi,  th^  agreed  with 
Johnson  that  they  would  pay  the  two  debts 
owing  to  the  two  banks,  as  hereinbefore 
steted.  and.  whoi  Horstman  ft  Stelnmann 
sold  the  pn^ioiy  to  Newton  ft  Lyim,  the 
latter  agreed  that  th^  would  pay  tiie  debte 
referred  to.  It  was  also  shown  by  undis- 
puted testimony  that  Newton  ft  Lyon  corn- 
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plied  with  tbeir  contract,  and  paid  Ute  det»ti 
owing  to  the  banks. 

Considering  the  appeal  of  Hontman  ft 
Stelnmann  first,  we  bold  that  the  objections 
urged  by  them  against  the  findings  of  th« 
Jury  are  untenable.  We  find  testimony  In 
the  record  which  supports  all  the  findings. 
We  also  hold  that  tbe  court  did  not  err,  as 
against  Horstman  &  Stelnmann,  in  tbe  rul- 
ings complained  of  In  admitting  testimony. 
The  findings  of  the  Jury  show  that  the  sale 
from  Johnson  to  Horstman  &  Stelnmann  was 
in  bad  faith,  and  made  for  the  purpose  of 
defrauding  creditors.  Therefore  It  was  prop- 
er to  render  Judgment  against  them,  and 
all  their  assignments  of  etror  will  be  over- 
roled. 

Newton  ft  Lyon  urge  as  a  defense  their 
purchase  of  the  property  from  Horstman  ft 
Stelnmann  after  tbe  latter  had  taken  the 
nece88ai7  steps  as  prescribed  by  statute  to 
try  the  rights  of  property,  and  the  prop- 
erty had  been  restored  by  the  sheriff  to 
them.  Their  contention  Is  that  the  bond 
of  Horstman  ft  Stelnmann  took  the  place  of 
the  property,  and,  In  effect,  vested  title  In 
them,  and  that  their  sale  to  Newton  &  Lyon 
vested  title  In  the  lattw,  free  fnun  liability 
to  any  one  claiming  under  Johnson.  The 
correctness  of  this  contention  may  be  con- 
ceded as  against  Johnson  and  the  Cooper 
Grocery  Company  and  the  Behrens  Drag 
Company,  the  attaching  credltt^s,  though  we 
make  no  ruling  on  that  point;  but  It  Is  not 
correct  as  against  the  plaintiff  in  this  case, 
who  is  litigating  on  behalf  of  all  the  cred- 
itors of  Johnson,  the  bankrupt  While  such 
expressions  may  be  found  In  some  of  the  re- 
ported cases.  It  Is  not  true  In  all  cases  that 
a  trustee  in  bankruptcy  always  stands  in 
the  shoes  of  the  bankrupt,  and  can  assert 
no  title  that  the  latter  could  not  assert  The 
bankruptcy  statute  expressly  authorizes  a 
trustee  to  sue  for  and  recover  prop^^  dis- 
posed of  by  the  bankrupt  within  four  months 
prior  to  the  filing  of  the  petition  in  bank- 
ruptcy with  latent  to  defraud,  or  for  the 
purpose  of  creating  a  preference,  while  It  la 
a  well-settled  principle  that  the  bankrupt 
himself  could  not  maintain  such  an  action. 
The  dismissal  of  the  attachment  suits  de- 
stroyed the  attachment  liens,  and  terminated 
all  liability  created  by  the  execution  of  the 
claimant's  bond.  Bank  v.  Bates,  Reed  ft 
Cooley,  70  Tex.  329,  13  S.  W.  SO©.  Nor  was 
error  committed  In  refusing  to  permit  New- 
ton &  Lyon  to  litigate  in  this  case  the  mat- 
ters referred  to  In  their  cross-action  against 
the  Cooper  Grocery  Company  and  the  Behr- 
ens Drug  Company.  Fidelity  Co.  v.  Fossatl 
(Tex.  Sup.)  80  S.  W.  74. 

We  do  not  believe  that  error  was  commit- 
ted In  permitting  the  plaintiff  to  prove  that 
Johnson  transferred  othw  property  to  anoth- 
er par^  shortly  after  the  transfer  to  Horst- 
man ft  Stelnmann.  There  was  testimony 
tending  to  sbow  that  the  property  so  trans- 
ferred was  wcuth  more  than  the  considera- 


tion received  for  It  The  testimony  was  ad- 
missible on  the  issue  of  fraud  in  the  sate  by 
Johnson  to  Horstman  ft  Stelnmann.  Green  v. 
Banks,  24  Tex.  517:  Day  t.  Stone,  59  Tex. 
614;  Dwyer  v.  Bassett,  1  Tex.  Glv.  App.  517, 
21  S.  W.  821. 

We  also  hold  that  the  trial  court  commit- 
ted no  error  In  refusing  to  submit  to  the  Jury 
the  issue  of  estof^l  sought  to  be  raised  by 
Newton  ft  Lyon.   It  was  not  shown  that  tbe 
attorney  whose  conduct  was  relied  on  as  an 
estoppel  had  authority  to  bind  the  plaintiff 
in  the  matters  referred  to.  | 
The  Judgment  against  Horstman  ft  Stein-  I 
mann  can  be  sustained  upon  two  theories:  I 
First  that  of  fraud;  and,  second,  that  the 
sale  to  them  had  the  effect  of  creating  a  pref- 
erence under  the  bankruptcy  statute^   As  be- 
tween them  and  Johnson,  they  occupied  orig- 
inally the  relation  of  surety  upon  the  debt 
,  owing  to  the  bank,  and  as  such  were  creditors  i 
within  the  meaning  of  the  statute  condemn-  j 
£og  preferences.   Swarta  r.  Slegti,  117  Fed. 
13,  54  C.  C.  A.  890. 

As  to  the  Citizens'  National  Bank,  this 
court  holds  that  the  Judgment  can  be  sus- 
tained upon  tbe  theory  that  they  have  ob- 
tained a  forbidden  preference,  within  the 
meaning  of  the  bankruptcy  law.  Section  60 
of  the  bankruptcy  statute  (Act  July  1,  1898, 
c.  541,  30  Stat  562  [U.  S.  Comp.  St  1901,  p. 
8445])  declares  that  a  preference  is  given 
when  an  Insolvent  debtor  has  procured  or 
suffered  a  Judgment  to  be  entered  against 
him  or  made  a  transfer  of  his  property,  and 
the  effect  of  the  enforcement  of  such  Judg- 
ment or  transfer  will  be  to  enable  any  one  of 
his  creditors  to  obtain  a  greater  percentage 
of  his  debt  than  any  other  creditor  of  the 
same  class.  It  also  declares  that  when  socli 
preference  has  been  given  within  four  months 
prior  to  the  filing  of  the  petition  in  bank- 
ruptcy, and  the  person  receiving  It  or  to  be 
benefited  thereby  shall  have  bad  reasonable 
cause  to  believe  that  a  preferrace  was  intend- 
ed, it  shall  be  voidable  by  the  trustee,  aod 
he  may  recover  the  property  or  Its  value  from 
such  person.  The  verdict  of  tbe  Jury,  in  ef- 
fect, finds  that  tbe  two  sales  were  made  for 
tbe  purpose  of  creating  a  preference  In  favor  { 
of  the  bank,  and  that  when  it  received  the 
payment  from  Newton  &  Lyon  It  had  notice  | 
that  such  preference  was  intended.  After 
careful  consideration  we  have  reached  the 
conclusion  that  these  findings  are  supported 
by  sufficient  testimony.  The  payment  was 
not  made  until  afto-  Johnstm  had  been  ad-  i 
Judged  a  bankrupt  and  th^re  is  testimony 
warranting  a  flndl^  that  the  bank  had  ac- 
tual knowledge  of  that  fact  at  the  time  tbe 
payment  was  made.  In  fact  there  la  testi- 
mony sufficient  to  show  that  Johnson  transfer- 
red hlB  property  to  Horstman  ft  Stelnmann, 
intending  that  they  should  use  It  to  pay  the 
debt  owing  to  the  bank;  that  Horstman  ft 
Stelnmann  disposed  of  It  for  that  purpose, 
and,  Instead  of  receiving  the  proceeds  them- 
selves  and  paying  them  .over  to  the  bank,  tbi^  i 
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directed  Newton  &  Lyon,  the  purchasera,  to 
jjiaicp  the  payment  to  tbe  bank ;  and  that  tbe 
bank,  at  tlie  time  It  received  payment  of  tbe 
note,  had  reasonable  groond  to  believe  that 
it  was  tbe  Intention  of  Johnson  and  Horstman 
ft  Stelnmann,  in  making  the  sales  referred  to, 
tbat  the  property  thereby  disposed  of  should 
be  used  (or  the  porpwe  of  paying  the  bank's 
debt;  and  If  such  were  tbe  facts,  then  the 
payment  to  tbe  bank  constituted  a  forbidden 
preference.  Swarts  v.  Fourth  National  Bank 
of  St  Louis,  117  Fed.  1,  M  C.  C.  A.  387; 
Western  Tie  &  Timber  Co.  v.  Brown,  129  Fed. 
728,  64  C.  C.  A,  256.  It  not  being  shown  that 
Newton  &  Lyon  sold  the  stock  of  goods  and 
used  tbe  proceeds  in  paying  the  bank's  debt, 
If  they  bad  been  originally  obligated  to  pay 
that  debt,  then,  in  the  opinion  of  the  writer, 
a  different  and  more  difficult  question  wonld 
be  presented.  In  such  a  case  the  liability  of 
Newton  &  Lyon  would  not  arise  solely  out  of 
B  contract  made  In  fortherance  of  a  purpose 
to  Tlolate  a  statute  and  create  an  unlawful 
preference^  bat,  on  the  contrary,  would  exist 
by  force  of  a  contract  free  from  any  taint 
whatever ;  and  It  wonld  be  plausible  to  con- 
taid  tbat  tbe  bank  bad  the  rlgbt  to  accept 
payment  from  debtors  so  bound,  unless  It 
was  made  to  appear  tbat  they  used  the  John- 
son stock  of  goods,  or  sold  It  and  nsed  the 
proceeds,  in  paying  the  bank's  debt.  But 
such  was  not  the  case,  and  the  bank  having 
notice  of  tlie  fact  that  Newton  &  Lyon,  In 
agreeing  to  make  payment  to  it,  and  In  fnl- 
iilHng  that  agreement,  were  in  fact  paying 
Johnson,  the  bankrupt,  for  his  goods,  and 
enabling  the  bank  to  receive  more  than  its 
share  of  his  estate,  the  bank,  by  accepting  the 
payment  from  Newton  &  Lyon,  became  liable 
to  the  legal  representative  of  the  estate  of 
tbe  bankrupt,  who  is  tbe  plaintiff  in  this  case. 

On  tbe  question  of  a  preference,  counsel 
rcn:  appellants  have  cited  In  re  Harpke,  116 
Fed.  295,  54  G.  C.  A.  97,  where  it  was  beld 
that  a  preference  was  not  given  to  a  creditor 
whose  debt  was  secured  by  an  Indorser,  al* 
though  the  payment  was  made  with  the  funds 
of  the  bankrupt.  It  was  there  held  that  a 
debt  secured  by  an  Indorser  was  not  of  the 
f>nme  class  with  those  not  so  secured,  and 
that  for  that  reason  the  transaction  did  not 
institute  a  preference,  within  the  purview 
of  the  bankruptcy  law.  That  doctrine  was 
repudiated  by  a  court  of  eiiual  dignity  in 
8warts  V.  National  Bank,  supra,  and  we  be- 
lieve the  lattra'  case  announces  the  sounder 
doctrine. 

As  to  Newton  &  Lyon,  the  Judgment  can  be 
sustained  upon  the  theory  of  fraud  in  tbe 
■ale  from  Johnson  to  Horstman  &  Steinmann, 
and  notice  of  such  fraud  by  Newton  &  Lyon 
at  the  time  they  purchased  the  property. 
Tbat  theory  of  the  case  was  not  submitted  to 
the  Jury,  nor  was  the  court  requested  to  sub- 
mit It,  but  there  Is  testimony  in  the  record 
which  will  support  the  Judgment  upon  that 
theory ;  and.  under  tbe  statute  regulating  the 
practice  when  cases  are  submitted  upon  spe- 
88  8.W^1» 


cial  issues,  we  must  presume  that  the  court 
found  in  the  plalntUTs  favor  against  Newton 
&  Lyon  on  tbat  issue. 

By  agreement  between  the  plaintiff  and 
the  defendants  Horstman  &  Steinmann,  the 
plaintiff  read  to  the  Jury  the  written  testi- 
mony of  Johnson,  tbe  bankrupt,  given  in  a 
proceeding  before  the  referee  in  bankruptcy. 
The  other  defendants  objected  to  the  testi- 
mony, and  the  Judge  stated  to  tbe  Jury  that 
it  was  only  to  be  considered  as  against  the 
defendants  Horstman  &  Steinmann.  The  bank 
and  Newton  &  Lyon  assign  error  upon  the 
rulii^  of  the  court  In  permitting  tbe  evidence 
to  be  read  to  the  Jury  for  any  purpose. 
Johnson's  testimony  was  not  important,  ex- 
cept upon  the  issue  of  fraud.  The  judgment 
against  the  bank  does  not  rest  upon  the  ques- 
tion of  fraud,  but  upon  a  forbidden  prefer- 
ence. The  Judgment  against  Newton  &  Lyon 
Is  based  upon  the  existence  of  fraud  as 
found  by  the  court,  and  not  upon  any  Issue 
decided  by  the  Jury ;  and  we  think  it  a  rea- 
sonable presumption  that,  in  deciding  the 
question  of  fraud,  the  Judge  made  the  proper 
discrimination,  and  did  not  consider  Jobu- 
son's  testimony.  Hence  we  hold  that  no  re- 
versible error  Is  shown  in  that  regard.  If 
tbe  complaining  appellants  desired  the  Jury 
to  be  Instructed  in  writing  not  to  consider 
Johnson's  testimony  as  against  them,  they 
should  have  requested  an  instruction  to  that 
effect 

Our  conclusion  Is  that  no  reversible  error 
has  been  shown,  and  tbe  Judgment  will  be  af- 
firmed. 

AfiKrmed. 


ASPLEY  V.  HAWKINS  at  al. 
(Court  of  Civil  Appeals  of  Texas.  June  28, 

■1905.) 

Afpeai/— Bbvbbbal  —  Makdatv— Failubb  to 

File— DisuiBSU,. 

Act  1901,  reciniring  the  mandate  in  re- 
versed  and  remanded  cases  to  be  filed  within  12 
months  after  rendition  of  final  judgment  by 
the  appellate  courts,  and  authorizing  a  dis- 
missal of  the  suit  in  case  the  mandate  is  not 
filed,  applied  to  a  judgment  of  reversal  in  part 
and  a  remand  rendered  in  June,  1894,  in  which 
case  no  mandate  was  filed  in  1903,  when  the 
motion  to  dismiss  was  made. 

Frror  from  District  Court,  Dallas  County; 
T.  F.  Nash,  Judge. 

Action  between  R,  F.  Aspley  and  W.  El. 
Hawkins  and  others.  From  a  judgment  In 
favor  of  the  latter,  tbe  former  brings  error. 
Affirmed. 

Ghas.  I.  Evans,  for  plaintiff  In  error.  Qeo. 
H.  Plowman,  Hllbrant  &  Scott;  and  Haw- 
Idns  &  Baynes,  for  defendants  In  error, 

KEY,  J.  This  writ  of  error  is  prosecuted 
fom  a  judgment  of  dismissal.  The  case  had 
been  tried  before,  and  on  appeal  was  in 
part  affirmed  and  in  part  reversed  and  re- 
manded. Tbe  Judgment  of  the  app'illate 
court  was  rendered  In  June,  1891,  ai.d  the 
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motion  to  dlflmlss  tfm  flled  In  1006.  No 
mandate  from  the  appellate  court  baa  been 
filed  In  the  court  below,  and  that  fact  was 
made  one  of  the  grounds  npon  which  the  mo- 
tlm  to  dlflmlaa  was  predicated.  Tbe  act  of 
1901.  requiring  the  mandate  to  reversed  and 
remanded  cases  to  be  filed  within  12  months 
after  rendition  of  final  Judgment  by  the  ap- 
pellate conrts,  authorizes  a  dismissal  of  the 
suit  when  it  Is  made  to  ai^ear  that  no  man- 
date has  been  isaned  within  the  time  stated. 
We  think  that  act  la  applicable  to  this  case, 
and  tha«fore  the  judgmmt  Is  affirmed. 
Scales  T.  Haraball  (Tex.  Sup.)  TO  8.  W.  945; 
Watsui  T.  BoBwell  (Tex.  CUt.  App.)  78  S. 
W.  98R. 
Judgment  affirmed. 


SAN  ANTONIO  TBACTION  CO.  r.  BIENK.* 

(Court  of  CivU  Appeals  of  Texas.  May  81, 

1905.) 

DAMAOES  —  PlBSOXAI.    IlTJUBIKS  —  INSTBUO- 

TIONB. 

Where,  in  an  action  for  Injarles  to  plain- 
tilTa  wife,  the  cowt  charged  that  recovery  coald 
be  bad  only  for  expenaea  for  medical  serricea 
and  medicines  theretofore  incurred,  and  there 
was  no  evidence  before  the  Jury  of  a  greater 
amount  for  such  expenses  than  that  claimed 
in  the  petltioQ,  the  refusal  to  caation  the  jury 
not  to  ffo  b^ond  the  amoont  ao  daimed,  and 
consitler  future  ezpenaes,  waa  not  error. 

Appeal  from  District  Oourt,  Bexar  Ooun- 
17;  A.  W,  Seeligson,  Judge. 

Action  by  Johann  Menk  against  the  Ban 
Antonio  Traction  Company.  Judgmrat  tot 
plaintiff,  and  defendant  appeals.  Affirmed. 

Ogden  &  Brooks,  for  appellant  Webb  A 
Goeth,  for  appdlee. 

JAMES,  0.  J.  This  fs  an  appeal  from  a 
recovery  for  $3,000,  rend^ed  upon  a  general 
verdict,  on  account  of  personal  Injury  al- 
leged to  have  been  sustained  by  appellee's 
wife.  The  assignment  of  error  which  raises 
the  question  of  excessive  verdict  Is  not  sus- 
tainable. In  view  of  testlmpny  which  the 
jury  appears  to  have  believed.  Car  conclu- 
bIod  of  fact  Is  In  accwdance  with  such  te»* 
tlmonr. 

The  only  other  point  raised  Is  error  in  re- 
fusing to  give  the  following  requested 
charge:  "Platntlft  In  this  case  is  only  en- 
titled to  recover  such  sums,  If  any,  as  have 
been  expended  by  him  for  drugs  and  medical 
atteution  for  his  wife,  not  to  exceed  the  sum 
named  In  this  petition."  The  charge  of  the 
court  Inatructed  the  jury  to  allow  the 
amounts  only  that  plaintiff  may  have  there- 
tofore expended  or  incurred  for  the  employ- 
ment of  doctors  and  the  purchase  of  drugs 
and  medicines  necessary  for  the  cure  and 
relief  of  Mrs.  Menk.  if  any,  not  to  exceed 
the  reasonable  and  fair  value  thereof,  as  a 
result  of  her  Injuries,  If  any.   It  Is  there- 

*Reh«irloR  denied  June  28,  190S,  and  writ  of  error 
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fore  seen  that  the  jury  were  ^ressly  con- 
fined to  the  consideration  of  such  expenses 
In  so  far  as  they  had  already  been  paid  or 
Incurred,  and  fhe  only  question  left  la  wheth- 
er or  not  defendant  bad  the  right  to  have 
Vbe  jury  cautioned  to  not  go  beyond  the 
amount  claimed  in  the  petition  In  respect 
to  such  Items.  In  Brunswig  t.  White,  70 
Tex.  612,  8  8.  W.  85,  the  Supreme  Court 
said  that  a  jury  of  ordinary  Intelligence 
would  not  need  snch  a  caution  from  the 
judge.  All  the  cases  involving  the  glTlnR 
<tf  a  charge  of  this  nature  have  expressed 
dlsappnibatlon  of  the  practice.  In  a  case 
In  which  the  plaintiff  would  not  be  entitled 
to  recover  for  Itema  In  the  future,  and  evi- 
dence had  been  introduced  giring  beyond  the 
recovery  to  which  he  would  be  legally  en- 
titled, defendant  would  probably  have  the 
right  to  an  instruction  cautioning  the  Jury- 
not  to  consider  the  Items  or  amount  for 
which  plaintiff  could  not  legally  recover. 
The  court  in  this  Ixutance  allowed  the  jnry 
to  find  for  oidy  such  Items  aa  had  already 
been  expended  or  incurred,  thus  forbidding 
the  c(meddra«tlon  of  future  amounts.  It  Is 
stated  m  appellanf  B  brief  that  such  expense 
already  Incurred  amounted  practically  to 
that  claimed  in  the  petition.  Hhtsce  being 
no  testimony  before  the  jury  of  a  greater 
amount  for  sndi  expense,  there  waa  no  oc- 
casion to  suppose  that  the  jury  were  mis- 
led Into  going  beyond  the  sum  claimed.  If 
they  were  men  of  common  intelligence, 
which  Is  presumed,  and  Instmcted  to  con- 
sider only  such  expenses  as  had  already  been 
Incnned  according  to  the  evidence,  Uie  pre- 
sumption cannot  be  Indnlged,  even  In  the  ab- 
sence of  the  cautioning  Instmctitm  sought  as 
to  their  not  going  beywd  the  sum  claimed, 
that  the  jury  did  not  obaerre  tiie  cha^  giv- 
en them. 

It  la  further  claimed  that  defendant  was 
entitied  to  have  the  Instmctlffli  given  in 
view  of  tiie  fiict  that  plaintUTs  connad  bad. 
argued  the  question  with  reference  to  future 
expenditures.  There  is  nothing  pointed  out 
in  the  record  sliowlng  that  counsel  Indulged 
In  Buch  argument 

Affirmed. 

ONEAIi  V.  WEISMAN  et  al.* 
(Court  of  Civil  Appeals  of  Texas.   May  27, 
190S.) 

1.  Sale— DEOBrr— False  Bepbebbhtatiorb. 

Ordinarily  a  statement  of  a  vendor  as  to 
the  value  of  the  nroper^  la  a  mere  cxpre— Ion 
of  opinion,  on  which  the  purchaser  may  not 

rely. 

[Ed.  Note.— Tor  caaea  In  point,  see  voL  43, 
Cent.  Dig.  Salea,  ff  67,  79:  vol.  48,  Cent.  Dig! 
Vendor  and  Fuiduunr,  f  B2.] 

2.  Sake. 

Statement  of  a  vendor  a*  to  the  fertility 
of  the  land  is  one  erf  fact,  which,  U  false,  and 
relied  on  and  inducing  the  purchase,  la  ground 
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for  damages.  If  tlie  drcnmstaoces  warraated 
the  purchaser  la  relying  thereon. 

[Ed.  Note. — For  cases  in  point,  see  voL  48, 
Cat  Dig.  Vendor  and  Purchaser,  |  63.} 

S.  SAU— BVIDENCE— RSUANCB  07  PUBCKAS- 

n. 

Evidence  of  ftilse  statements  aa  to  fertil' 
of  land  made  by  the  vendor,  and  admitted 
in  evidence  before  the  facts  were  tuWj  develop- 
ed, should  be  excluded  where  the  facts  do  not 
make  it  a  qnestion  for  the  jury  whether  the 

Sircbaser  was  warranted  in  relying  thereon  and 
d  rely  thereon,  but  show  that  he  was  not  so 
warranted  or  did  not  rely  there(m. 

4.  PXAADine— ViBIFJCATION. 

Evidence  under  a  plea  is  not  open  to  the 
objection  that  the  plea  is  not  verified  in  the 
absence  of  exception  to  the  plea  on  sach  ground. 

iSd.  Note. — For  cases  in  ptrfnt,  aes  ToL  SO, 
Cent.  Dig.  Pleading,  I  1433.] 

5.  Trial— Objectionb  to  Evidence. 

A  party  may  not  complain  of  tesdmoiv  of 
valne^  tnoogh  inunaterial  on  any  Issue ;  it  hav- 
ing been  introdoced  in  lebuttal  of  testimony  in* 
troduced  by  him. 

6.  Sale— Deceit— Evidence. 

Evidence  material  only  on  a  question  of  ti- 
tle, isBue  88  to  which  la  not  raised,  should  not 
be  admitted. 

7.  Bamc 

The  letter  written  by  defendant  to  plain- 
tiff daring  his  negotiation  for  plaintiff's  stock  of 
goods,  and  before  the  trade  was  closed,  not  show- 

the  details  of  the  trade,  nor  defendant's  un- 
derstanding of  how  the  goods  were  marked,  but 
stating  "and  take  yoa  stock  at  marked  price," 
does  not  prevent  his  testifying  that  the  agree- 
ment was  to  take  the  goods  at  cost,  plus  10  per 
cent^  and  that  he  understood  the  goods  were 
BO  marked. 

8.  Sahb— Bight  to  Dauaoes. 

A  purchaser  may  recover  damages  not  only 
where  the  seiler  intentionally  makes  materiel 
false  representations  to  the  purchaser,  inducing 
iiim  to  purchase,  bat  where  he  innocently  makes 
soch  representations  with  sach  effect. 

[Ed.  Note. — For  cases  in  point,  see  vol.  23, 
OenL  Dig.  Fraud,  |  4:  vol.  ^>  C^t  Dig. 
Sales,  f  W;  vol.  48.  Gent  Dig.  Vendor  and 
Purchaser,  |  43.] 

0.  Tbiai^Instbuctionb. 

OmlRsion  In  a  chai^  correct  as  far  as  It 
goes  cannot  be  complained  of  by  one  asking 
no  mecial  charge  covering  the  omission,  but 
one  fit  effect  like  that  i^ven. 

Appeal  from  District  Conrt  Collin  Gonntr; 
J.  M.  Pearson,  Judge. 

Actkn  by  8.  Welsman  against  George  M. 
Ooeal  and  others.  From  the  Judgment, 
Oneal  aKMals.   Rerersed  in  part 

Qamett  ft  Smith,  for  appellant  Chnrch 
ft  Doyle  and  Abemathy  ft  Mangum,  for  ap- 
pellees. 

RAINEfT.  O.  J.  Th&te  waa  a  deal  made 
between  Qeorge  M.  Oneai  and  S.  Welsman, 
by  wblch  S.  Weiaman  tranaferred  to  Oneal 
blocks  29  and  30  in  tbe  town  of  McKlnney, 
npon  which  Welsman  resided,  and  a  stock 
of  goote  wares,  and  merchandise  k>cated  In 
■Bid  town.  In  cmuidraation  therefor,  Oneal 
transferred  to  Welsman  3,365%  acres  of  Isnd 
In  Morris  county,  executed  bis  note  for 
$1,400,  and  awmned  the  payment  of  two 
notes  owing  1^  W^unan-^ne  for  f  1,G00, 
owing  to  W.  B.  Newsome^  and  the  otber  for 


?G0O,  owing  to  L.  L.  Elliott  A  lien  was  re- 
served on  said  two  blocks  of  land  in  McKIn- 
ney  to  secure  the  payment  of  said  notea 
The  $1,400  note  becoming  due,  and  default 
In  Its  payment  being  made  by  Oneal,  salt 
waa  brought  to  recover  thereon  by  Welsman, 
and  to  foreclose  the  lien,  and  also  prayer 
that  the  said  land  be  sold,  and  the  proceeds 
be  applied  to  the  payment  of  all  of  said 
notes.  All  necessary  persons  were  made 
parties  to  the  suit.  Oneal  answered,  setting 
up  a  failure  of  consideration,  fraud  by  Wels- 
man In  making  certain  mlsrepreseatatlons 
aa  to  the  stock  of  goods,  etc.  Welsman  re- 
plied by  alleging  fraud  by  Oneal  In  making 
certain  miBrepresentatlona  as  to  the  value, 
fertility,  etc.,  of  the  land,  and  as  to  the  cm- 
dltion  and  volume  of  business  done  by  a  cer^ 
tain  sawmill  on  the  land,  etc. 
The  jury  returned  the  following  verdict: 

We,  the  Jury,  find  for  the  plaintiff, 

Weisman,  in  the  sum  of  $2,035  57 

Less  the  amount  of   324  40 

Judgment  for  91,711  17 

Also  In  favor  of  Newsome  and  Elliott  on 
the  notes  due  them,  and  a  foreclosure  of  the 
lien  on  the  two  said  blocks  of  land  in  Mc- 
Kinney  for  all  the  notes  due;  the  note  of 
Newsome  to  have  preference. 
From  this  Judgment  Oneal  appeals. 
The  note  due  W.  B.  Newsome  for  $1,600 
was  executed  by  Welsman  to  Maggie  Math- 
ews. Newsome  was  Interpleaded  by  both 
Welsman  and  Oneal,  and  there  Is  no  con- 
tention here  that  said  note  is  not  due  and 
payable,  nor  any  assignments  as  to  the  Judg- 
ment not  being  correct  as  to  said  note.  The 
Judgment  as  to  Newsome  will  therefore  be 
affirmed. 

Further  discussion  herein  will  relate  to 
the  matters  between  Welsman  and  Oneal. 

Appellant  objected  to  the  admission  of 
Weisman's  testimony  that  Oneal  told  him 
prior  to  the  trade  that  the  Morris  county 
land  was  good,  fertile  land,  very  productive, 
would  raise  com,  cotton,  fruits,  and  vegeta- 
bles, and  was  well  worth  $15  per  acre;  that 
there  was  a  sawmill  running  dally,  and  It 
waa  in  good  order  and  of  the  value  of  $5,000. 
The  objections  were  that  plalntifTs  plead- 
ings were  not  verified — there  being  a  plea 
of  failure  of  consideration — and  such  evl* 
dence  was  Irrelevant  and  immaterial,  and 
its  tendency  was  to  prejudice  the  defend- 
ant's case.  The  rule  Is  that  where  a  party 
is  trying  to  effect  a  sale  ot  his  property.  It 
seems,  be  has  the  right  to  puff  the  same  in 
the  most  extravagant  manner,  and  to  exalt 
tbe  value  to  tbe  highest  point  the  vendee's 
credulity  will  bear.  The  vendee  In  such 
cases  Is  not  expected  to  place  confidence  In 
such  statementa,  and.  If  be  does,  it  Is  not 
sufficient  upon  which  to  base  an  action  for 
damages.  It  matters  not  how  false  they  may 
be.  Such  statements  are  regarded  as  mere 
opinions,  and  tbe  purchaser  is  not  expected 
to  rely  thereon,  but  must  rely  on  his  own 
Judgment   Tbe  foregoing  is  based  on  the 
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proposition  tliat  the  parties  to  a  contract 
Btand  upon  an  equal  footing,  and  their  op- 
portunities for  knowing  the  facts  or  forming 
Judgment  as  to  the  true  condition  of  the 
property  are  equal.  Where,  however,  there 
Is  a  fiduciary  relation  existing  hetween  the 
parties,  or  where  the  sltuattou  of  one  of  the 
parties  Is  such  that  he  has  not  an  equal  op- 
portunity of  forming  a  correct  Judgment  and 
is  Ignorant  of  the  ti'ue  conditions,  but  is  In- 
duced to  rely  upon  such  statements  and  to 
purchase  by  reason  of  his  faith  therein,  then 
"the  vendor  may  be  held  liable  as  for  false 
representations,  because  by  them  the  pur- 
chaser has  fraudulently  been  induced  to  for- 
bear Inquiry  as  to  their  truth."  Warrelle 
on  Vendors,  §  946,  vol.  2.  As  It  Is  difficult 
at  times  to  distinguish  opinions  state- 
ments of  facts,  the  general  rule  as  above 
stated  must  be  accepted  with  some  quallfl- 
cation.  Mr.  Warvelle,  {  947,  states  the  dis- 
tinction as  follows:  "Thus,  If  the  vendor, 
knowing  them  to  be  untrue,  makes  state- 
ments with  the  Intention  of  misleading  the 
vendee,  and  if  the  latter,  relying  upon  them, 
Is  misled  to  his  Injury,  or  if  he  Induces  the 
vendee  not  to  make  Inquiries  with  respect 
to  value,  or  any  extrinsic  facts  affecting 
values,  or  makes  statements  in  such  a  man- 
ner that  the  vendee,  Instead  of  being  put  on 
Inqniry,  is  put  off  his  guard.  It  has  been 
held  that  a  substantial  right  to  recover  dam- 
ages is  created,  or  the  vendee  may,  at  his 
opinion,  avoid  the  contract.  To  effect  this, 
however,  the  representations  must,  as  a 
rule,  be  coupled  with  other  circumstances, 
as  where  they  are  fraudulently  made  of 
particulars  In  relation  to  the  estate  which 
the  vendee  has  not  equal  means  of  knowing, 
and  where  he  Is  induced  by  the  vendor's 
artifice  to  forbear  inquiries  which  he  would 
otherwise  have  made;  but  whether  a  repre- 
sentation as  to  value  Is  merely  an  expres- 
sion of  opinion  or  belief,  or  an  affirmation 
of  fact  to  be  relied  on,  Is  a  question  for  the 
Jury,  and  should  properly  be  left  to  their  de- 
clBion.  Again,  while  the  purchaser  must  re- 
ly upon  his  own  Judgment  In  questions  of 
value,  yet,  In  regard  to  any  extrinsic  facts 
affecting  the  quality  or  value  of  the  subject 
of  the  contract,  he  may  rely  upon  the  assur- 
ances of  the  vendor;  and.  If  he  does  so  rely, 
and  those  assurances  are  fraudulently  made 
to  induce  him  to  enter  into  the  contract,  be 
may  maintain  an  action  for  the  Injury  sns- 
talned." 

From  the  circumstances  shown  by  the  evi- 
dence, the  statement  as  to  the  value  was  but 
the  expression  of  Oneal's  opinion,  and  upon 
which  an  action  of  fraud  could  not  be  predi- 
cated; As  to  the  statements  of  Oneal  as  to 
the  fertility,  etc.,  of  the  land,  and  as  to  the 
qualities  of  the  sawmill,  we  think  such  were 
statements  of  facts,  which,  If  false,  and 
were  relied  on  and  Induced  the  purchase 
by  Weisman,  were  admissible  In  evidence. 
But  whether  or  not  they  would  constitute 
fraud,  and  be  sufficient  upon  which  to  base 


an  action  of  deceit,  depends  upon  whether 
or  not  the  situation  under  the  circumstances 
surrounding  the  parties  warranted  Welsman 
in  relying  on  such  statements,  and  that  he 
did  so  rely  thereon.  If  the  facts  show  that 
he  was  not  so  warranted,  or  did  not  rely 
thereon,  then  the  court  should  have  exclud- 
ed said  testimony,  though  It  had  been  ad- 
mitted before  the  facts  were  fully  developed. 
If  it  does  not  conclusively  appear,  then  it  is 
a  question  to  be  submitted  to  the  jury. 

The  objection  urged  that  Weisman's  plea 
was  not  verified,  we  do  not  think  tenable. 
The  defendant  filed  no  exception  to  the  plea 
for  want  of  being  verified.  Under  such  cir- 
cumstances, such  objection  to  evidence  will 
not  be  heard,  because  the  want  of  verifica- 
tion will  be  considered  waived.  Aabcroft  t. 
Stephens,  16  Tex.  Civ.  App.  841,  40  8.  W. 
1036. 

The  foregoing  also  disposes  of  the  assign- 
ments relating  to  the  testimony  of  witnesses 
Bnloe  and  Rambo  as  to  the  value  of  the 
land,  and  shows  that  such  teatlmMiy  was 
Immaterial  on  any  Issue,  and  was  therefore 
Inadmissible,  but  it  seems  that  the  testi- 
mony of  these  witnesses  was  introduced  In 
rebuttal  of  testimony  introduced  by  defend- 
ant Such  being  the  case,  defendant  will 
not  be  heard  to  complain. 

The  trial  court  should  not  have  allowed 
the  introduction  in  evidence  of  the  proceed- 
ings In  the  matter  of  the  guardianship  of 
Reynolds  Oneal  on  the  question  of  value.  It 
seems  the  only  Issue  upon  which  said  pro- 
ceedings were  material  was  that  of  title  In 
Reynolds  Oneal  to  the  land,  and  that  issue 
was  not  raised.  An  issue  was  raised  as  to 
whether  or  not  Oneal  was  to  take  the  stock 
of  goods  at  prime  cost,  with  10  per  cent, 
added;  there  being  testimony  that  the  goods 
were  marked  at  prime  cost  In  some  In- 
stances, with  20  per  cent  and  more  added. 
In  support  of  Weisman's  contrition,  he  In- 
troduced a  letter  written  by  Oneal  to  bim 
during  the  negotiations,  and  before  tbe 
trade  was  closed.  In  which  was  used  the  fol- 
lowing expression,  "and  take  you  stock  at 
marked  price."  In  explanation  of  this  ex- 
pression, Oneal  offered  to  show  what  he  In- 
tended by  said  language;  that  is,  that  be 
meant  he  would  take  the  stock  at  the  cost  In 
the  eastern  market  with  10  per  cent  added 
thereto.  Objection  was  made  which  was 
sustained  by  the  court  We  think  the  conrt 
erred  In  this.  Oneal  pleaded  that  the  trade 
was  that  he  was  to  receive  the  stock  at  cost 
price,  plus  10  per  cent.,  and,  further,  that, 
after  the  Invoice  was  prepared,  plaintiff  rep- 
resented to  him  that  the  Invoice  showed  tbe 
goods  at  cost,  and  10  per  cent  added.  It 
seems  the  letter  .was  not  the  basis  of  tbe 
trade.  It  does  not  show  the  details  of  tbe 
trade,  nor  the  understanding  of  Oneal  as  to 
how  the  goods  were  marked.  Tbe  letter 
does  not  state  bow  the  goods  were  marked, 
and,  !f  Oneal  was  laboring  under  a  wrong 
impression  In  that  regard,  be  iboold  be  al- 
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lowed  to  show  it  Tbe  testimony  was  ad- 
missible. 

The  court.  In  effect,  charged  the  jury  that. 
In  order  for  Oneal  to  recover  damages,  It 
was  necessary  for  them  to  believe  that  Wels- 
man  intentionally  made  false  representa- 
tions to  Oneal,  which  Induced  him  (Oneal)  to 
make  the  trade.  This  la  correct,  as  far  as  it 
goes,  bat  It  stops  short  of  the  full  law,  that 
entitled  him  to  recover.  If  Welsman  Inno- 
cently made  material  representations  that 
were  false  upon  which  Oneal  relied,  and 
Oneal  was  thereby  Induced  to  make  the 
trade,  he  was  entitled  to  relief.  The  court 
should  have  embraced  in  his  charge  the  full 
law  on  this  point,  as  Indicated.  Defendant 
complalna  of  this  omlBslon,  but  we  doubt  his 
right  to  relief  therefor,  as  no  special  charge 
covering  the  omission  was  asked,  but,  in- 
stead, the  special  charge  requested  by  de- 
fendant was  in  effect  the  same  as  that  of  the 
conrt.  But  as  the  case  is  to  Iw  reversed  on 
other  grounds,  attention  Is  called  to  the 
omission  In  the  charge,  that  It  may  be  SDp- 
plled  on  another  trial. 

The  Judgment  . Is  affirmed  as  to  Newsome, 
and  reversed,  and  canie  remanded,  as  to  the 
cXhee  parties. 


OAHRETT  et  ai.  V.  SPRADLING.* 
(Court  of  GiTll  Appeals  of  Texas.   April  IS, 

1905.) 

1.  Appeal— Assionuents—Pbopositionb. 

A  propoBitloD  stating  that  when  defendant 
files  an  affidavit  that  a  deed  under  which  plain- 
tiff elaims  la  a  forgery  the  burden  of  proving 
the  execution  of  the  deed  ia  cast  upon  pl&intiff, 
ta  not  germane  to  assignmenta  of  error  com- 
plaining of  the  admisaioD  of  evidence  of  the  ez- 
ecntion  of  an  alleged  forged  deed  becaaae  not 
abown  to  have  been  execnted  or  acknowledged  in 
the  form  prescribed  by  lav,  and  aucb  asaign- 
menta  need  not  be  coosidered. 

2.  Lost  Instkumbnts  —  Execution  —  Evi- 
de:<cb. 

On  an  Issue  of  the  due  executioD  of  a  lost 
deed,  testimony  that  the  grantee  in  the  alleged 
deed  bought  the  land  from  the  grantor,  and  paid 
for  it ;  that  the  deed,  which  had  been  destroyed 
by  fire,  was  signed  and  acknowledged  by  the 
grantor  and  his  wife  i  and  that  the  acknowledg- 
ment showed  that  the  wife  was  examined -sep- 
arate and  ajMurt  from  her  husband,  and  that  ue 
deed  bad  been  explained  to  her;  and  that  ahe 
willingiy  signed  the  same — la  admisaible. 

3.  Appeal— AssioNUENTS  of  Ebbos. 

A  propoaitlon  stating  that  the  burden  is 
on  plaintiO!  to  prove  the  execution  of  a  deeil 
which  waa  lost  and  not  recorded,  is  not  ger- 
mane to  assignments  of  error  complaining  of 
the  admiasioh  of  testimony  of  the  acknowledg- 
ment and  execution  of  the  deed  and  the  cer- 
UScate  of  acknowledgment  on  grounds  of  im- 
materiality and  Irrelevanor. 

4.  Lost  Deed— Execution—Evidence. 

On  the  issue  of  the  execution  of  a  lost 
deed,  testimony  of  a  lawyer  that  he  remember- 
ed plalntilTB  consulting  him  concerning  aome 
deeoB  and  abont  lo<Alng  Into  the  title  of  a  tract 
of  land,  and  that  a  deed  waa  presented  to  him 
for  examination,  which  might  have  been  the 
deed  in  ivue,  and  that  bia  recollection  was  that 
tie  considered  the  acknowledgment  proper,  waa 
admissible  for  what  It  waa  worth. 


*Rehearins  denied  June  7,  IMG,  and  writ  at  error 
dented  by  Snpreow  Oonrt 


Appeal  from  District  Court,  Bains  County'; 
H.  C.  Connor,  Judge. 

Action  by  T.  C.  Spradling  against  D.  L. 
Garrett,  executor  of  James  Garrett,  deceas- 
ed, and  others.  From  a  Judgment  for  plain- 
tiff, defendants  appeal.  Affirmed. 

B.  M.  McMaban  and  Perkins  &  Craddock. 
for  appellants.  J.  W.  Humphrey  and  C.  J. 
Crabb,  for  appellee. 

.  EIDSON,  J.  This  is  an  action  of  trespass 
to  try  title,  brought  by  appellee  in  the  court 
below  against  D.  L.  Garrett,  Jolly  Ivey,  and 
his  wife,  Emily  Ivey,  for  the  recovery  of 
190  acres  of  land,  part  of  the  320-acre  survey 
patented  to  James  Garrett,  assignee  of  W.  H. 
Garrett.  Appellant  D.  L.  Garrett  disclaimed 
any  Interest  In  the  land  individually,  but 
claimed  same  for  the  estate  of  James  Gar- 
rett, of  which  he  was  the  executor,  and  In 
that  capacity  answered  by  general  demui-rer, 
general  denial,  plea  of  not  guilty,  limitations 
of  tliree,  Ave,  and  ten  years,  suggested  im- 
provements In  good  tnlth,  and  filed  a  sworn 
plea  alleging  that  the  two  deeds  purporting 
to  be  executed  by  appellant  Emily  Ivey,  then 
Holbert,  joined  by  her  husband,  J.  H.  Holbert, 
one  to  J.  R.  Allcorn  and  his  wife,  Susan  B. 
Allcorn,  for  100  acres  out  of  sold  W.  H.  Gar- 
rett survey,  and  the  other  to  8.  M.  Woodnim 
for  90  acres  out  of  said  survey,  and  which 
deeds  constitute  links  In  appellee's  chain  of 
title  to  the  land  in  controversy,  were  never 
In  fact  executed  by  said  Emily  Holbert  and 
her  huaband,  J.  H.  Holbert,  but  were  for- 
geries. Appellants  Emily  Ivey  and  her  hus- 
band, Jolly  Ivey,  answered  by  general  de- 
murrer, general  denial,  plea  of  not  guilty, 
and  adopted  that  part  of  the  answer  of  ap- 
pellant D.  L.  Garrett  alleging  that  the  two 
deeds  above  mentioned  were  forgeries.  Jas, 
B.  Burdett,  by  bla  guardian,  W.  W.  Burdett, 
filed  a  plea  of  Intervention,  claiming  title  to 
the  land  in  controversy;  but  as  the  grounds 
upon  which  he  claims  title  to  same  do  not  In 
any  wise  affect  the  questions  presented  on 
this  appeal.  It  is  unnecessary  to  state  them. 
The  case  was  submitted  to  the  jury  by  the 
court  below  on  special  Issues,  which  being 
found  by  the  Jury  In  favor  of  appellee.  Judg- 
ment was  rendered  In  his  favor  for  the  land  In 
controversy. 

Appellants'  first  and  second  assignments 
of  error  are  as  follows: 

The  court  erred  In  permitting  the 
plaintiff  to  read  In  evidence  the  sixth  direct 
interrogntory  propounded  by  plaintiff  to  his 
witness  W.  S.  Allcorn,  and  the  answer  there- 
to, which  answer  is  as  follows:  'My  father 
bought  tbls  land  from  J.  H.  Holbert  and 
wife.  J.  H.  Holbert  and  wife,  at  the  time 
the  land  was  bought  by  my  father,  resided 
In  Bell  county,  Texas,  at  or  near  the  town 
of  Belton.  He  bought  the  land  about  1877. 
He  paid  for  the  land  in  sheep.  It  was 
all  paid  for' — because  the  deposition  of  said 
witness  did  not  show  that  the  deed  of  con- 
veyance claimed  to  have  been  made  by  Bmily 
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Holbert,  a  married  woman,  convefing  Lcr 
separate  estate,  bad  been  acknowledged  In 
the  form  prescribed  in  tbe  statute  for  a 
married  woman  conveying  her  separate  es- 
tate, and  not  show  who  the  officer  was, 
either  by  name  or  title,  or  where  be  lived, 
whether  authorized  to  take  acknowledgments 
or  not;  and  did  not  show  whether  or  not  the 
officer  who  took  the  acknowledgment  knew 
the  grantor  or  his  wife,  Emily  Holbert,  or 
was  Introduced  to  them,  or  that  they  were 
proven  to  him  by  any  one  to  be  the  persona* 
whose  names  were  signed  to  the  Instrument; 
and  because  the  interrogatory  and  answer 
thereto  does  not  show  that  the  instrbment 
was  explained  to  Mrs.  Emily  Holbert,  as  U 
required  to  pass  title  to  the  separate  es- 
tate of  a  married  woman;  and  because  there 
was  on  file  among  the  papers  of  the  case 
an  affidavit  charging  forgery,  If  such  deed 
was  ever  In  existence,  and  the  execution  of 
the  deed  had  not  been  proven.  All  of  which 
is  fully  shown  by  defendant's  bill  of  excep- 
tion No.  1. 

"(2)  The  court  erred  In  permitting  In  evi- 
dence the  eighth  direct  Interrogatory,  and 
the  answer  thereto  of  plaintiff's  witness  W. 
S.  AUcorn,  who  testified  by  deposition  that 
he  had  then  in  his  possession  a  deed  ex- 
ecuted by  J.  H.  Holbert  and  wife  to  J.  R. 
Allcorn;  that  the  deed  was  destroyed  by  fire 
In  the  year  1887  In  Walker  county,  Texas. 
The  deed  was  made  in  the  year  1877;  as  well 
as  witness  remembers,  in  the  summer.  'J. 
H.  Holbert  and  his  wife  signed  and  ac- 
knowledged said  deed.  I  cannot  remember 
before  wbat  officer  it  was  acknowledged. 
Mrs.  Hoibert's  acknowledgment  was  to  the 
deed.  I  did  not  see  her  appear  before  the 
officer,  but  the  officer's  certificate  of  acknowl- 
edgment was  to  the  deed,  taking  her  separate 
acknowledgment  to  the  deed.  I  cannot  re- 
member the  name  of  th^  officer  who  took  the 
acknowledgment  The  certificate  of  acknowl- 
edgment showed  that  she  appeared  before 
the  officer,  and  was  privily  examined  by  him 
separate  and  apart  from  her  husband,  and 
the  certificate  showed  that  he  had  fully  ex- 
plained tbe  deed  to  her,  and  that  she  bad 
acknowledged  to  him  upon  her  privy  exami- 
nation separate  and  apart  from  her  hus- 
band that  she  had  willingly  signed  the  deed 
as  her  own  act  and  deed,  and  that  she  did 
not  wish  to  retract  it  It  was  a  general 
warranty  deed* — because  the  same  was  ir- 
relevant and  immaterial;  and  because  the 
evidence  in  the  case  nor  the  deposition  of  tbe 
witness  did  not  show  that  there  was  any 
deed  executed  and  acknowledged  by  J.  H. 
Holbert  and  bis  wife.  In  the  form  prescribed 
by  law,  conveying  any  portion  of  the  prop- 
erty in  controversy;  and  because  there  had 
been  an  afildavit  filed  with  the  papers  in  the 
case  charging  tliat  it  each  a  deed  had  ever 
been  in  existence,  that  the  same  was  a  for- 
gery, and  its  execution  had  not  been  proven; 
and  because  the  deposition  of  said  witness 
did  not  b]ww  that  the  deed  or  conveyance 


claimed  to  have  been  made  by  Emily  Hol- 
bert, a  married  woman,  had  been  acknowl- 
edged in  the  form  prescribed  In  the  conv«y- 
ance  of  tha  separate  estate  of  a  married 
woman." 

Appellants*  only  proposition  presented  un- 
der this  assignment  of  error,  which  la  as 
follows:  "In  an  action  of  trespaaa  to  try- 
title,  when  the  defendant  flies  an  affidavit 
that  a  deed  under  which  plaintiff  claims  ti- 
tle Is  a  forgery,  the  burden  of  proving  the 
execution  of  the  deed  attacked  is  cast  upon 
the  plaintiff,"  is  not  germane  to  the  assign- 
ments, and  on  that  account  we  are  not  re- 
quired to  consider  same.  However,  in  our 
opinion,  these  assignments  are  not  well  tak- 
en, as  the  testimony,  while  perhaps  not  suffi- 
cient within  itself  to  prove  the  due  execu- 
tion of  the  deeds  to  which  it  referred,  was 
admissible,  In  connection  with  other  testi- 
mony In  the  record,  as  tendli^  to  prove 
such  execution,  and  it  was  proper  for  the 
court  to  permit  same  to  go  to  the  jury  tor 
their-  consideration. 

Appellant's  sixth  and  seventh  assignments 
of  errors  are  as  follows: 

"(6)  Because  the  court  erred  in  permitting 
the  plaintiff,  T.  C.  Spradling.  to  testify  that 
he  knew  the  land  In  controversy,  and  had 
acted  as  agent  for  S.  M.  Woodnim  for  some 
land,  and  bought  some  once  owned  by  him; 
that  he  was  agent  for  Woodrum  for  some  of 
the  W.  H.  Garrett  land;  that  It  was  out  of 
the  southwest  comer  of  the  survey,  90  acres, 
more  or  less;  that  be  knew  what  Mr.  Wood- 
rum  did  with  the  90  acres;  he  sold  It  to 
James  Cotton;  ttiat  be  knew  it  by  having 
secured  the  deed  from  James  Cotton;  that 
the  deed  was  signed  by  Woodrum,  and  ac- 
knowledged before  an  officer,  a  notary  pub- 
lic of  Marlon  county;  witness  did  not  re- 
member his  name;  that  he  took  the  certifi- 
cate to  be  in  due  form;  Investigated  before 
he  bought  this  land;  that  the  certificate 
showed,  as  he  understood  it,  two  separate 
acknowledgments;  ttiat  the  parties  were 
personally  known  and  the  certificates  of  ac- 
knowledgment were  in  due  form,  the  form 
they  usually  hare  on  blank  deeds;  the  deed 
was  dated  somewhere  between  1887  and 
1895,  somewhere  about  1892;  witness  did 
not  recollect  the  date;  witness  brought  the 
deed  and  filed  It  with  Mr.  Fitzgerald,  coun- 
ty clerk  of  Baius  county — because  there  was 
better  evidence,  and  because  the  plaintiff 
was  attempting  to  prove  a  lost  deed  alleged 
to  have  been  executed  by  S.  M.  Woodrum 
to  James  Cotton,  without  proving  its  ex- 
ecution; was  immaterial  and  irrelevant;  and 
because  tbe  witness  did  not  see  the  deed 
executed,  and  It  was  not  proTcn  by  the  tes- 
timony of  any  other  witness;  and  because 
the  evidence  showed  the  deed  had  never 
been  recorded.  All  of  which  is  shown  In 
defendant's  bill  of  exception  No.  6. 

"(7)  The  .  court  erred  in  permitting  the 
plaintiff  to  prove  by  his  witness  W.  H. 
Clendenln  that  witness  was  a  lawyer,  and 
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that  witness'  recolIectloD  waa  that  plaintiff, 
T.  O.  SpradUng,  talked  to  blm  at  one  time 
and  had  some  deeds.  He  remembered  tbe 
name  of  Cotton  very  distinctly  being  con- 
nected ^Itfa  some  of  their  papers.  Tbat 
the  plaintiff,  T.  G.  Spradling,  spoke  to  hJm 
once — lie  did  not  recollect  the  time — some- 
thing about  looking  into  the  title  of  a  tract 
of  land,  and  bis  recollection  was  tbat  it  waa 
some  land  mentioned  in  these  papers  that 
Spradliug  had.  That  be  could  not  be  posi- 
tlTe  about  It,  but  did  not  look  into  the  title, 
and  did  not  remember  what  surver  of  land 
It  was,  except  it  was  Garrett's  survey.  Could 
not  be  positive  what  Garrett  Witness  could 
not  be  positive  whether  the  deed  presented 
to  him  for  examination  was  the  particular 
deed  that  had  Cotton  in  it  or  not,  but  his 
best  recollection  was  that  Mr.  Spradling 
Kald  something  to  witness  about  writing  a 
deed,  and  perhaps  witness  did  write  a  deed 
for  talm.  His  recollection  was  tbat  M  r. 
Flanagan  was  a  party  to  that  deed,  and  that 
the  Cotton  deed  was  In  connection  with  the 
same  land,  and  that  Spradling  showed  wit- 
ness a  deed.  He  could  not  be  positive,  but 
It  was  his  recollection  that  it  was  at  the 
time  of  the  conversation  relative  to  writing 
the  deed  to  which  the  name  of  Flanagan  ap- 
peared. And  that  if  the  deed  witness  ex- 
amined was  the  Cotton  deed,  that  he  could 
not  be  positive,  but  his  recollection  was  that 
he  considered  the  acknowledgment  in  good 
aliape,  but  could  not  be  positive  whether  or 
not  the  deed  be  examined  waa  a  deed  from 
Cotton  or  not — because  it  was  Immaterial, 
irrelevant  and  uncertain,  aud  because  the 
plaintiff  was  put  upon  proof  of  the  execu- 
tion of  tbe  deed,  and  the  evidence  showed 
that  the  deed  had  never  been  recorded,  and 
because  it  was  aot  shown  by  tbe  evidence 
that  S.  M.  Woodrum  ever  executed  a  deed 
to  James  Cotton  to  any  portion  of  the  land 
In  controversy." 

The  proposltitHi  submitted  by  appellants 
under  these  assignments  of  error  is  to  tbe 
effect  that  in  an  action  of  trespass  to  try 
title,  when  the  plaintiff  claims  under  a  deed 
as  one  of  the  links  in  his  chain  of  title, 
which  deed  having  been  lost  and  never  re- 
corded, the  burden  of  proof  rests  upon  Iiim 
to  prove  the  execution  of  the  deed  alleged 
to  have  been  lost  and  not  recorded.  This 
proposition  Is  not  applicable  to  the  assign- 
ments of  error  under  which  It  is  submitted; 
but,  in  onr  opinion,  the  testimony,  tbe  ad- 
mission of  which  is  complained  of  by  said 
assignments  of  error  Nos.  6  and  7,  was  ad- 
missible as  tending  to  prove  a  material  is- 
sue in  the  case,  and  Its  weight  was  a  mat- 
ter for  the  jury  to  determine. 

The  only  issues  submitted  by  the  court 
below  to  the  jury  were  as  follows;  "(1) 
Did  Emily  Holliert,  Joined  by  her  husbaud 
in  the  manner  above  explained,  convey  to 
J.  R.  Allcom  the  100  acres  of  land  describ- 
ed In  tbe  deed  from  the  Allcorna  to  T.  C. 
Spradling?   (2)  Did  the  deeds  from  Holbert 


and  wife  to  S,  M.  Woodrum,  from  Woodrum 
and  wife  to  Jamea  Cotton,  and  from  Jamea 
Cotton  to  J.  W.  Flanagan  convey  'the  90 
acres  of  land  described  in  tbe  deed  from 
J.  W.  Flanagan  to  T.  C.  Spradling?'  Pre- 
liminary to  and  in  connection  with  the  above- 
quoted  special  issues  the  court  instructed 
the  Jury  as  follows:  "The  conveyance  of 
land  by  a  married  woman  must  be  by  a  deed 
of  conveyance  signed  by  her  aud  her  hus- 
band, and  acknowledged  by  her  privily  and 
apart  from  her  husband,  before  some  officer 
authorized  by  law  to  take  acknowledgments 
to  deeds.  A  notary  public  is  one  of  the  of- 
ficers authorized  by  law  to  take  acknowledg- 
ments to  deeds.  The  burden  of  proof  is  up- 
on tbe  plaintiff  to  establish  by  a  preponder- 
ance of  the  evidence  the  affirmative  of  the 
following  isaues."  Thus  it  will  be  obaerv- 
ed  tbat  the  court  properly  instructed  the 
jury  that  the  burden  was  upou  the  appellee 
to  establish  by  a  preponderance  of  tbe  evi- 
dence the  affirmative  of  both  issues  submit- 
ted to  tbe  Jury.  .  No  reversible  error  being 
pointed  out  in  the  record,  the  Judgment  of 
the  court  below  la  affirmed. 
AfOrmed. 


8TATB  NAT.  BANK  OF  Bit  PASO  T. 

BTBWABT. 
<OoiiTt  of  CStU  Appeals  of  Texas.   Iby  SI, 
1906.) 

1.  PuEADHTQ  —  BzBcnnoH  or  WRiimi  In- 

BTBUHBHT— DlHZAIi  UHDXI  OXIH  —  NSOBB- 

BITT. 

Rev.  St  1805,  art  2318,  pFOvidea  that, 
when  any  pleading  Is  founded  on  a  written  In- 
■trument  anch  InstrameDt  shall  be  received  as 
evidence  without  proof  of  execution,  uuleaa  the 
lurty  by  whom  It  la  charged  to  have  been  exe- 
cuted aoall  file  a  written  affidavit  denying  the 
execution  thereof.  Article  1192  providea  that 
a  coaQterclalm  may  be  pleaded  to  nnder  the 
rules  preecribed  for  pleading  defensive  mat- 
ter, and  whenever,  under  anch  rules,  defendant 
is  required  to  plead  nnder  oath,  plaintiff  ahaU 
in  like  manner  plead  under  oatb.  Article  1265, 
anbd.  8,  requiree  an  answer  to  be  made  under 
oath  when  it  contains  a  denial  of  the  execution 
of  a  written  inatrument  upon  which  any  plead- 
ing is  founded.  Plaintiff  sued  a  bank  to  recov- 
er ■  balance  of  deposits.  Defendant  specially 
pleaded  that  the  money  waa  withdrawn  on  a 
check  or  draft  drawn  or  executed  by  plaintiff. 
Held,  that  plaintiff  could  not  ahow  that  the 
check  or  draft  was  a  forgery,  without  having 
denied  nnd»  oath  the  execution  thereof. 

[Ed.  Note.— For  casaa  in  oolnt^  ses  yoL  39, 
Gent  Dig.  Pleading,  H  SiM,  866.] 

2.  Sau. 

Rev.  8t  1895,  art  1103.  providing  that 
it  ahall  not  be  necessary  for  plaintiff  to  deny 
any  special  matter  of  defense  pleaded  by  de- 
fendant does  not  when  tbe  defense  is  founded 
on  a  written  instrument  charged  to  have  been 
executed  by  plaintiff,  obviate  tbe  necessity,  im- 
polled  by  articles  1192,  1205,  and  2318,  of  plain- 
tiff's denying  nnder  oath  that  such  written  in- 
strument was  executed  by  him  or  by  bis  an- 
thority. 

[Ed.  Note. — For  cases  In  point,  see  vol.  89, 
Cent.  Dig.  Pleading,  §§  864,  sSis.] 

Appeal  from  District  Court  Bl  Faso  Coun- 
ty; J.  M.  Goggln,  Judges 
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Action  Ijj  Charles  Stewart  against  the 
State  Rational  Bank  of  El  I^so.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 

Beversed. 

Beall  &  Kemp,  tot  appellant  Sam  B.  OU- 
lett.  for  appellee. 

NEILL,  J.  Charles  Stewart  bronght  this 
snit  against  the  State  National  Bank  to  re- 
cover the  snm  of  ¥740,  an  alleged  balance  of 
certain  deposits  made  by  him  wlQi  the  bank. 
The  defendant  answered  that  all  sums  at 
any  time  deposited  with  It  by  plaintiff  had 
been  duly  paid  to  him  or  to  his  order,  on  his 
checks  or  drafts,  and  that  defendant  owed 
him  nothing  when  this  suit  was  instituted. 
The  defendant  then  specifically  pleaded  "that 
the  sum  of  ¥740  sued  for  was  paid  to  plain- 
tiff, or  to  his  pMer,  on  or  about  the  15th  day 
of  February,  19(M,  on  a  check  or  draft  In 
writing  dated  January  28,  1904,  drawn  or 
executed  by  plaintiff,  or  puiportlng  to  bare 
been  drawn  or  executed  by  him.  In  favor  of 
one  B.  W.  Bradley,  on  defendant,  which 
draft  or  check  was  received  and  paid  by 
defendant  In  regular  and  usual  course  of 
business,  and  without  notice  of  any  infirmity 
or  invalidity."  Xo  pleading  In  any  way  deny- 
ing the  execution  of  the  check  or  draft  spe- 
cially pleaded  by  defendant'was  filed  by  the 
plaintiff.  The  case  was  tried  befitte  a  Jury, 
and  the  trial  resulted  in  a  Judgment  In  favor 
of  plaintiff  for  the  amount  sued  for. 

The  deposits  with  the  bank  were  looveu 
as  alleged  by  plaintiff,  and  It  was  shown  tliat 
the  check  or  draft  for  (740  described  In 
■defendant's  answer  was  presented  to  and 
paid  by  the  defendant,  and  that  its  payment 
exhausted  plalntUTs  deposit  Hence  the 
principal  Issue  In  the  case  was  whether  sucb 
check  or  draft  was  executed  by  plaintiff  or  by 
bis  authority,  or.  In  other  words,  whether 
such  Instrument  was  a  forgery.  Upon  this  la- 
sue,  after  the  Instrument  was  Introduced  In 
evidence  by  the  defraidant  plaintiff  introdu- 
ced evidence  tending  to  show  that  It  was  a 
forgery,  and  defendant  then  Introduced  testi- 
mouy  tending  to  show  that  It  was  genuine. 
And  after  the  introduction  of  such  evidence 
pro  and  con,  the  issue  was  submitted  the 
court  to  the  Jury. 

The  contention  of  defendant  is  that  inas- 
much as  plaintiff  failed  to  deny  under  oath 
that  such  check  or  draft  was  executed  by 
him  or  by  his  authority,  the  court  erred  In 
permitting  him,  after  defendant  had  offered 
such  instrument  in  evidence,  to  Introduce 
testimony  tending  to  show  that  it  was  a 
forgery,  and  In  refusing  to  instruct  the  Jury 
at  defendant's  request  that  "plaintiff  not 
having  denied  under  oath  the  execution  by 
his  authority  of  the  check  for  f740,  dated 
January  28.  1904,  and  offered  in  evidence,  to 
find  for  the  defendant" 

By  article  231S.  Rev.  St  189S,  It  Is  provid- 
ed that  "when  any  petition,  answer,  or  other 
pleading  shall  be  founded,  in  whole  or  iu 


part  on  any  Instrument  or  note  In  writing, 
durged  to  have  been  executed  by  the  other 
party  or  by  his  authority,  and  not  alleged 
therein  to  be  lost  or  destroyed,  such  instru- 
ment or  note  in  writing  shall  be  received  as 
evidence  without  the  necessity  of  proving 
its  execution,  unless  the  party  by  whom,  or 
by  whose  authority,  sucb  instrument  or  note 
In  writing  ta  charged  to  have  been  executed, 
shall  file  hla  affidavit  in  writing  denying  the 
execution  thereof."   By  article  1192  It  Is 
provided  that  "when  the  defendant  sets  up  a 
counter  claim  against  the  plaintiff,  the  plain- 
tiff may  plead  thereto  under  the  rules  pre- 
scribed for  the  pleadings  of  defensive  matter 
by  the  defendant  so  far  as  the  same  may  be 
applicable;  and,  whenever  under  sucb  mies 
the  defendant  is  required  to  {dead  any  mat- 
ter of  defense  under  oath,  tile  plaintiff  shall 
in  like  manner  be  required  to  plead  such  mat- 
ters under  oath,  when  relied  on  by  him." 
Article  1266,  subd.  8,  Bev.  St  1886,  requires 
an  answer  to  be  made  under  oath  when  it 
contains  a  denial  by  the  pleader  "of  tlie  ex- 
ecution by  himself  or  by  his  authority  of  any 
Instrument  in  writing,  upon  which  any  plead- 
ing is  founded  in  whole  or  In  part  and 
charged  to  have  been  executed  by  him  or  by 
his  authority,  and  not  alleged  to  be  loat  or 
destroyed."   Article  2818,  Bev.  St  1885,  to 
identical  with  article  406,  Oldham  &  W.  Dig. 
In  May  &  Co.  v.  Pollard,  28  Tex.  6^  the 
defendant  bdng  sued  on  a  note  and  open 
account  charged  In  his  answer  tiiat  plaintiff 
had  executed  to  him  in  writing  a  certain  re- 
ceipt for  2,578  pounds  of  cotton  deHwed. 
by  defendant  to  plaintiff  on  the  day  the 
receipt  was  dated;  and  ttie  court  held  that: 
"The  rec^pt  was  a  written  Instrumoit  char- 
ged In  defendant's  answer  to  have  be&i  ex- 
ecuted by  the  plaintiff,  and  nothing  in  the 
nature  of  a  plea  of  non  est  factum  conld 
be  tward  against  It  unless  the  plea  had  beai 
supported  by  the  affidavit  In  writing  of  plain- 
tiff.  Without  such  a  defense  to  it  support- 
ed by  affidavit  the  receipt  mi»t  be  read 
In  evi^nce  without  proof  of  Its  execution. 
There  was  no  such  affidavit  made,  and  the 
objection  to  It  was  In  the  nature  of  a  plea 
of  non  est  factum,  and  was  properly  over- 
ruled  by  the  court  below."  Citing  Oldham 
&  W.  Dig.  art  466;  Drew  v.  Harrison,  12 
Tex.  270;  Kelly  v.  Kelly,  Id.  452;  Tnlshear 
V.  Bandon,  18  Tex.  276,  70  Am.  Dec.  281. 
Hendricks  v.  Cameron,  2  WlUson,  Glv.  Cas. 
Ct  App.  S  351.  Is  a  case  where  Cameron  sued 
Hendricks  &  Etchison,  as  partners,  on  a  note 
for  $134.50.   Hendricks  pleaded  payment  of 
the  note  in  full,  setting  out  In  bis  answer 
two  receipts  In  writing  which  he  alleged  liad 
been  executed  by  authorized  agents  of  Cam- 
eron.  Upon  the  trial.  Cameron  was  permit- 
ted, over  objections  of  Hendritiks,  to  intro- 
duce evidence  to  show  that  the  rec^pts  were 
not  executed  by  his  authority.  Upon  ap- 
peal from  a  Judgment  in  favwof  Gamenm,  It 
was  held  by  the  Court  of  Appeals  that  the 
trial  court  erred  in  admitting  evldoice^  nh- 
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Jected  to  by  the  defendant^  Impagfnlng  tbe 
receipts  upon  wblch  his  plea  of  i>ayment  was 
founded,  and  that  snch  evidence  would  only 
be  admissible  under  a  written  pleading  Terl- 
aed  by  aflldaTlt.  These  cases  are  directly 
in  point,  and,  though  It  be  considered  that, 
as  between  plaintiff  and  the  bank,  tbe  check 
pleaded  In  the  latter"*  answer  Is  In  the  na- 
tnre  merely  of  a  receipt,  seem  to  ua  concln- 
sive  of  the  correctness  of  appellant's  conten- 
tion. It  cannot  be  doubted  that  appellanrs 
answer  Is  founded  on  an  Instrument  in  writ- 
ing charged  to  have  been  executed  by  appel- 
lee or  by  his  authority,  and  It  there  were  any 
doubt  as  to  whether,  on  account  of  the  check 
being  in  the  nature  of  a  receipt,  as  between 
tbe  parties,  the  answer  was  such  as  is  con- 
templated by  article  2318,  Rev.  St.  1895,  such 
doubt  is  dispelled  by  the  opinions  referred 
to. 

The  record  does  not  support  appellee's  con- 
tention that  the  appellant  introduced  evi- 
dence of  the  genuineness  of  the  check  before 
he  introduced  the  testimony  tending  to  show 
it  was  a  forgery.  Therefore  It  Is  not  neces- 
sary for  us  to  pass  upon  appellee's  proposi- 
tion that.  Inasmuch  as  evidence  was  first  In- 
troduced by  appellant  to  prove  the  genuine- 
ness of  the  check,  he  had  the  right  to  Intro- 
duce In  rebuttal  evidence  to  prove  that  It 
was  a  forgery.  But  we  will  remark  that  we 
are  not  able  Just  now  to  detect  any  strength 
in  tbe  proposition,  conceding  that  the  hy- 
pothesis upon  which  It  ia  baaed  was  estab- 
liahed. 

Article  1198.  Rev.  8t.  188R,  which  provides 
that  'it  shall  not  be  necessary  for  tbe  plain- 
tiff to  deny  any  special  matter  of  defense 
plead  by  defendant,  but  the  same  shall  be 
regarded  as  denied  unless  expressly  admit- 
ted," does  not,  when  the  special  matter  of 
defense  pleaded  It  fomided  In  whole  or  In 
part  on  an  Instmment  in  vrrltlng  ehai^red  to 
have  been  executed  by  the  other  party,  ob- 
viate the  necessity  of  the  plalnttfTs  denying 
under  oath  that  such  written  Instmment  was 
execntod  by  bim  or  by  bis  anthorlty. 

On  account  of  the  errors  indicated,  the 
lodgment  of  fbe  district  eoort  !■  rwersed, 
and  the  cause  remanded. 


QUIiF,  C.  &  S.  F.  RY.  CO.  v.  BT.  JOHN.* 

(Court  of  Civil  Appfiftls  of  Texas.   May  17. 

1903.) 

1.  Tbiai.— Exclusion  or  Btidencx— Habm- 
tcss  Bbbob. 

Tbe  exclurion  of  evidence  was  not  preju- 
dicial where  the  fact  Bought  to  be  proven  was 
testified  to  by  the  opposite  party. 

[Bd.  Note. — For  cases  In  point,  see  vol.  Z, 
Cent.  Dig.  Appeal  and  £rror,  §§  4194-4190.] 

2.  Sahr  ~  ADMission  or  Ihcoufetent  Evi- 
dence, 

Thmn  was  no  reversible  error  In  tbe  admis- 
sion of  iacompetent  evidence  on  an  insuo  an  to 
damages,  where  the  item  sought  to  be  proven 


•Sl^miiOM  dmied  Jane  ts.  IM,  and  writ  of  ■rrar 
SealtA  Ir  SnproiM  Court. 


by  the  testimony  was  not  aubmltted  In  tiie 
charge. 

S.  AppBAir— Asnomninv  or  EkaoB. 

Where,  on  appeal,  an  assignment  la  not  a 
proposition,  and  no  propositions  are  submit- 
ted under  the  assignment,  and  no  statement  is 
made,  consideration  thereof  la  not  regnired. 

Error  from  District  Court,  Johnson  Coun- 
ty; Nelson  FbllHps,  Judge. 

Action  by  W.  M.  St  John  against  the 
Gulf,  Colorado  &  Santa  F6  Railway  Com- 
pany. Judgment  in  favor  of  plaintiff,  and 
defendant  brings  error.  Affirmed. 

J.  W.  Terry  and  A.  H.  Culwell,  for  plain- 
tiff in  error.  Cleveland  ft  HaynesandOdell, 
Phlllipa  ft  Johnson,  for  defendant  In  ern». 

FISHER,  C.  J.  This  Is  a  suit  by  St. 
John  against  the  railway  company  for  dam- 
ages arising  trom  personal  injuries  sustain- 
ed while  attempting  to  board  one  of  plain- 
tiff in  error's  passenger  trains.  It  Is  sub- 
BtantiaUy  alleged  In  his  petition  that  on  or 
about  November  20,  1901,  he  purchased  a 
round-trip  ticket  from  Cleburne  to  Joshua 
and  return,  and  that  on  the  30th  of  Novem- 
ber, 1901,  he  went  to  the  depot  of  the  de- 
fendant's company  at  Joshua  to  take  pas- 
sage on  the  train  for  Cleburne;  that  Joshua 
was  a  flag  station,  and  that,  after  the  train 
had  been  flagged  and  stopped,  he  undertook 
to  get  on  the  train,  carrying  at  the  time  a 
heavy  Instrument,  weighing  25  pounds,  and 
Just  as  he  stepped  upon  the  lower  step  of 
tbe  entrance  to  the  coach,  and  before  he  had 
time  to  get  any  farther,  and  without  any 
notice,  the  train  suddenly  and  violently  Jerk- 
ed  forward,  causing  him  to  lose  bis  balance 
and  fall  backwards,  receiving  serious  and 
permanent  Injuries.  The  conduct  of  the 
railway  company  In  this  respect  Is  alleged 
to  be  negligent.  The  case  was  tried  before 
a  jury,  and  verdict  and  Judgment  were  In 
defendant  In  error's  favor  for  the  sum  of 
$3,000. 

There  Is  evidence  In  the  record  which  Jus- 
tifies the  conclusion  that  the  injuries  sus- 
tained by  the  defendant  in  error  were  oc- 
casioned by  the  sudden  movement  of  the 
train  when  the  defendant  In  error  was  at- 
tempting to  board  the  same  aa  a  passenger 
in  the  manner  as  alleged,  and  that  such 
movement  was  negligence,  under  tbe  cir- 
cumstances, as  cbarged;  and  there  is  evi- 
dence which  tends  to  show  that  the  injuries 
sustained  are  of  such  a  character  that  we 
cannot  say  that  a  verdict  and  Judgment  for 
93,000  Is  ncesBlve.  And  we  further  find  that 
tbe  defendant  in  error  was  not  guilty  of  con- 
tributory n^llgence  In  his  effort  to  board  the 
train.  These  concloslons  dispose  of  the  plain- 
tiff In  error's  assignments  of  error  which 
complain  of  the  verdict  and  judgment  as  con- 
trary to  and  not  supported  by  the  evidence, 
and  that  the  same  Is  excessive. 

There  was  no  error  In  the  ruling  of  the 
court  In  declining  to  permit  the  plaintiff  In 
error  to  prove  the  fact  sought  to  be  Intro- 
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duced  as  set  out  In  the  bill  of  exceptions 
under  tbe  flftb  assignment  of  error.  We  fall 
to  see  the  relevancy  of  this  proposed  testi- 
mony, but,  however,  If  It  could  be  held  ad- 
missible, the  fact  sought  to  be  proven  waB 
testified  to  by  tbe  defendant  In  error. 

There  was  no  error  In  the  ruling  of  the 
court  In  admitting  the  evidence  complained 
of  in  plalntlft  in  error's  sixth  assignment  of 
error.  If  the  testimony  of  tbe  witness  Gaeth- 
er  was  not  admissible,  no  error  resulted  from 
ita  admission,  because  the  question  there  tes- 
tified to,  and  tbe  item  of  damages  sought  to 
be  proTen  by  this  testimony,  were  not  sub- 
mitted by  the  charge  of  the  court. 

The  7tb,  8th,  &th,  lOth,  11th.  12th,  and  13th 
assignments  of  error  complain  of  certain  por- 
tions of  the  charge  of  the  trial  court  None 
of  these  assignments,  In  our  opinion,  Is  wdl 
taken.  The  charge  of  the  court,  when  con- 
sidered aa  a  whole,  was  correct 

^e  question  submitted  In  defendant's  spe- 
cial charge  Na  2.  at  set  out  under  its  14th 
assignment  of  error,  was  practically  given  to 
ttie  Jury  in  the  (diarge  of  the  court  Further, 
we  are  of  the  opinion  that  this  assignment, 
and  the  question  presented  under  it,  Is  not 
submitted  in  the  manner  required  by  the 
rules.  The  assignment  is  not  a  proposition, 
nor  are  any  propositions  submitted  under 
this  assignment,  nor  Is  any  statement  made. 
Therefore  we  are  of  the  opinion  that  we 
would  not  be  required  to  consider  it  but  we 
think  the  questions  presented  in  the  special 
charges  were  substantially  submitted  in  the 
ctiarge  of  the  court. 

We  find  no  error  in  the  record,  and  the 
judgment  Is  afllrmed. 


KNBAIiD  ft  WATEIN9  et  aL  T.  THOBN- 
TON* 

(Oonrt  of  Oivll  ^peato  of  Texas.  April  26^ 
190SO 

Fkauduliht  RspKBasnTATioNa  —  Aanras— 
ACTIOItS— Flbaozno  —  Sfkoiai.  Bxcbftioits 

— RULINQS— WlTHnUWAIr- SUBUISSIOH  TO 

Just. 

Where,  in  an  action  to  recover  certain 
money  aJl^red  to  have  been  paid  to  defendant 
trust  company  throogh  tlie  fraudulent  repre- 
BentatiODs  of  its  agents,  the  trust  company's 
Bpecial  exception  to  that  part  of  plaintitTfl  pe- 
tition alleKing  sacfa  representatioDs  made  by 
rach  agents  was  sustained,  such  mling  did  not 
prevent  tbe  court  &om  thereafter  submittiDg 
the  company's  liability  arising  from  such  agent's 
misrepresentations  to  tbe  jury,  which,  m  ef- 
fect was  a  withdrawal  of  Uie  court's  ruling  on 
the  exception. 

Appeal  from  Navarro  Ooimty  Court;  A. 
B.  Graham,  Judge. 

Actl(m  by  Franklin  D.  Tbomttm  against 
Kneale  &  Watkins  and  others.  From  a  Judg- 
ment In  favor  of  plaintiff,  defmdant  Stand- 
ard Guarantee  &  Trust  Oompany  ajqwals. 
Affirmed. 

A.  E.  Firmin,  for  appellant  W.  W.  Bal- 
iew,  for  appellee. 

•BatLMrlai  Owiled  Juiw  3%  1906. 


KEY,  J.  Appellee  brought  this  suit  In  the 
county  court  mailing  the  Standard  Guaran- 
tee &  Trust  Oompany  and  Kneale  &  Watkins 
defendants.  The  plaintiff  alleges  in  bis  pe- 
tition that  Kneale  &  Watkins,  as  agents  for 
the  Standard  Guarantee  &  Trust  Company, 
made  certain  fraudulent  representations  to 
him,  by  which  he  was  induced  to  pay  to 
them,  as  such  agents,  tbe  sxmi  of  $294.  The 
Standard  Guarantee  &  Trust  Company  an- 
swered by  general  demurrer,  special  excep- 
tions, and  general  denial.  Kneale  &  Wat- 
kins adopted  the  answer  of  their  codefend- 
ant  The  plaintiff  filed  a  supplemental  peti- 
tion, allegbig  that  Kneale  &  Waticlns  bad 
forged  his  name  to  two  applications  made  to 
the  Standard  Guarantee  &  Trust  Company 
for  what  that  company  designated  "home- 
purchasing  contracts."  The  pleadings  are 
voluminous,  and  it  Is  unnecessary  to  here 
state  them  In  full.  At  the  trial  the  plaintiff 
dismissed  his  suit  as  to  Kneale  &  Waticinf^ 
and  obtained  a  verdict  and  Judgment  against 
the  Standard  Guarantee  &  Trust  Company, 
and  that  defendant  has  appealed. 

The  first  second,  third,  fourth,  and  fifth 
assignments  of  error  complain  of  the  ver- 
dict, and  the  action  of  the  court  in  not  in- 
structing the  Jury  to  find  for  the  defendant 
and  in  not  granting  the  motion  for  new  trlaL 
We  think  the  plaintiff  submitted  testimony 
sufficient  to  sustain  the  essential  averments  of 
his  petition,  and  warrant  tbe  Jury  in  finding 
that  on  account  of  misrepresentations  made 
to  him  by  Kneale  &  Watkins  as  agents  for 
the  Standard  Guarantee  &  Trust  Company, 
he  paid  to  then}  for  that  company  the  amount 
of  mon^  claimed,  and  that  the  company, 
after  being  apprised  of  the  wrongful  conduct 
referred  to,  retained  and  refused  to  refund 
the  money.  Hence  vro  overrule  the  asslsii- 
menta  referred  to. 

The  sixth  assignment  complains  of  the  re- 
fusal by  the  court  of  a  special  charge  In- 
structing the  Jury  not  to  consider  any  rep- 
resentations made  to  the  plaintiff  by  Kneale 
&  Watkins,  and  it  Is  contended  that  the 
charge  referred  to  should  have  been  given, 
because  the  court  had  sustained  a  special  ex- 
ception to  that  part  of  the  plalntUTs  peti- 
tion. The  record  does  show  tba^  when  tbe 
defendant  presented  its  demurrers  to  the 
plaintiff's  petition,  the  exception  referred  to 
was  sustained;  but  we  presume  that  the 
trial  Judge  subsequentiy  changed  his  mind, 
because  he  submitted  to  the  Jury  the  UabtUty 
of  the  company  arising  from  alleged  misrep- 
resentations made  by  Kneale  &  Watkins  as 
agents  of  the  company.  It  was  the  prlvlleee 
of  the  Judge  to  change  his  mind,  and  with- 
draw or  otherwise  nullify  the  mling  bqs- 
taining  the  exertion  to  the  plaintifrs  peti- 
tion; and  tbe  charge  given  to  the  jury.  In 
effect  accomplished  that  result  Tbe  recwd 
does  not  show  that  appellant  was  misled  or 
deprived  of  any  right  by  tbe  course  pur- 
sued by  tbe  trial  Judge. 

Th^e  are  several  other  asslgumeats  of  «r- 
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ra  In  a^Ilanf s  brief,  many  of  which  relate 
to  the  questions  already  discussed.  They 
hare  all  received  due  coDsIdaration,  and  none 
of  them  found  to  present  reversible  error. 
Tile  Judgment  la  afflnned. 


BUTTEBICK  PUB.  CO.,  Limited,  T.  GULF, 
a  &  S.  F.  BY.  00. 

(Gonrt  <tf  OtII  Appeals  of  Texas;   Jane  8, 

1905.) 

ConifECriNO  GABBIEBS  —  TaANSPOBTATION— 

Delat — CoHcuBBino  Negliqencb  ~  Dau- 

Plaintiff  shipped  over  defendaot'a  railroad 
certain  wool  for  traneportatioa  to  New  York 
in  connection  with  a  steamship  line,  under  a 
bill  of  lading  limitina;  defendant's  liability  to 
its  own  line.  Had  t£e  wool  been  transported 
with  reasonable  dispatch  to  the  port  where  the 
water  transportation  was  to  be^  it  would 
have  arrived  l>efoTe  10  o'clock  )l  m.,  October 
20  1900,  bat  did  not  in  fact  arrive  until  Oc- 
lober  26th,  when  it  was  transported  by  steamer 
to  New  York,  and  delivered  on  November  21, 
1900.  From  October  19  to  November  14,  1900, 
the  market  value  of  wool  in  New  Yoi^  was  20 
cents  per  pound,  but  thereafter  the  price  con- 
tinually declined  until  after  delivery.  Held 
that,  in  the  absence  of  explanation,  the  long 
delay  on  defendant's  line  constituted  negli- 
gence which  at  least  concurred  with  the  negll- 

Sence  of  the  steamsbip  line,  if  any,  and  hence 
efendant  was  liable  for  damages  resultinf 
therefrom. 

[Ed.  Note. — For  eases  In  point,  see  voL  9, 
Cent.  Dig.  Carriers,  H  707,  768J 

Appeal  from  Bosqne  County  Oonrt;  B.  J. 
Wood,  Judge. 

Action  by  the  Butterick  Publishing  Com- 
pany. Limited,  against  the  Gulf,  Colorado 
&  Sante  F6  Railway  Company.  From  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Re- 
versed- 
Wood  &  H^derson  and  Bobettaon  ft  Halb- 
ertaon,  for  appellant  J.  W.  Terry  and  A.  H. 
CulwelU  for  appellee. 

CONNER,  a  J.  This  action  was  brought 
by  appellant  against  the  appellee  In  the  coun- 
ty court  of  Bosque  county  to  recover  dam- 
ages in  the  sum  of  $441.74  and  interest,  be- 
cause of  alleged  negligent  delay  In  the  trans- 
pcotatlon  and  delivery  of  two  car-load  lots  of 
wool  from  Clifton,  Tex.,  a  station  on  appel* 
lee'B  railroad,  to  the  city  of  New  York.  Tbe 
trial  resulted  in  a  Judgment  for  appellee,  and 
we  are  asked  to  set  it  aside  because  the  evi- 
dence is  Insuffldent  to  support  It 

The  following  facts  are  undisputed:  That 
one  of  appellant's  agents  on  the  19th  day  of 
October,  1900,  delivered  to  appellee  at  Clif- 
ton. Tex.,  22,087  pounds,  or  two  car  loads,  of 
wool  for  transportation  to  New  York.  Some 
of  tbe  circumstances  tend  to  show  that  tbe 
shipment  was  to  be  made  via  Galveston  and 
the  Mallory  Steamship  Line.  It  is  certain 
that  such  was  the  route  the  shipment  was 
made  to  take.  Tbe  distance  from  Clifton  to 
Galveston,  Tex.,  by  appellee's  line  of  rail- 
way, is  270  milet.  At  the  time  of  this  ship- 


ment the  regular  schedule  of  appellee's  local 
freight  trains  between  these  points  was  12 
miles  per  hoar,  and  the  schedule  time  fw  its 
through  freight  trains  was  16  miles  per  hour. 
Adopting  the  schedule  time  for  local  freight 
trains  as  a  reasonable  time,  the  wool  should 
have  arrived  In  Galveston  about  10  o'clock 
a.  m.,  October  20th.  The  wool  did  not  ar- 
rive th^,  however,  until  October  26th.  The 
wool  was  not  actually  imloaded  upon  tbe 
wharf  of  the  transporting  steamer  of  the 
Mallory  Line  until  about  November  12th, 
after  which  It  seems  to  have  been  transport- 
ed to  New  York  In  tbe  usual  time  of  such 
transportations  by  tbe  steamship  company, 
and  delivered  in  New  York  to  appellant's 
commission  agent  on  November  21, 1900.  The 
proof  shows  that  from  October  19,  1900,  to 
November  14,  1900,  the  market  value  of  the 
wool  in  question  in  New  York  City  was  20 
cents  per  pound.  Thereafter  there  seems  to 
have  been  a  continuous  decline  In  tbe  market 
until  after  the  delivery  In  New  York  as  stat- 
ed. 

As  presented  to  us,  tbe  only  controversy  in 
the  evidence  is  as  to  the  time  of  the  deliv- 
ery by  appellee  at  Galveston.  The  shipping 
contract  provided  that  appellee's  liability 
should  "terminate  on  tender  of  delivery  to  a 
connecting  carrier."  and  the  contention  of 
appellee,  and  the  theory  upon  which  the  case 
seems  to  have  been  tried,  is  that  a  tender  of 
delivery  of  the  wool  in  question  Tvas  made 
to  the  steamship  line  on  October  26,  19(X). 
and  that,  bad  the  Mallory  Line  exercised  due 
diligence  In  tbe  further  transportation,  the 
wool  would  have  arrived  in  New  York  prior 
to  any  decline  of  the  market  If  this  be  ad- 
mitted, however,  It  does  not  follow  that  ap- 
pellee should  be  relieved  of  liability.  Tbe 
Murlieat  date  tliat  the  evidence  shows  that 
there  was  a  "tender  of  delivery,'*  as  Insisted 
upon  by  appellee,  was  October  26,  1900.  No 
explanation  of  tbe  long  delay  from  October 
19th  to  October  26tb  appears,  from  which, 
hence,  negligence  on  appellee's  part  may  be 
inferred.  It  cannot  be  said,  therefore,  that 
this  did  not  contribute,  with  the  negligence, 
if  any,  of  the  Mallory  Line,  In  bringing  about 
the  injury  complained  of.  The  precise  ques- 
tion In  principle  has  been  before  us  In  several 
cases.  In  the  case  of  Texas  &  Pacific  By. 
Co.  V.  Smith  &  White  (Tex.  OIv.  App.)  79  8. 
W.  614,  in  whldi  a  writ  of  error  was  re- 
fused, the  appellant  therein  sought  to  relieve 
itself  of  Its  own  negligence  on  tbe  ground 
that,  had  the  connecting  carrier  used  due  dil- 
igence In  the  further  transportation,  tbe  cat- 
tie  involved  in  the  shipment  would  have  ar^ 
rived  at  their  destination  prior  to  a  decline 
In  the  market  price.  We  there  said:  "While 
appellant  was  not  liable  for  tbe  delays  re- 
sulting alone  from  the  negligence  of  the  oth- 
er carriers,  each  and  all  of  them  were  liable 
to  appellees  for  the  consequences  of  their 
combined  negligence.  It  cannot  be  said  that 
appellant's  negligence  was  not  in  part  the 
efllclent  cause  of  the  loss  of  a  better  market 
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merely  because  It  "would  not  have  caused 
such  loss  If  there  had  been  no  negligence  on 
the  part  of  the  other  carriers,  for  the  same 
might  be  said  by  them  of  appellant's  negli- 
gence, and  they  might  not  bare  delayed  the 
train  If  appellant  had  not  first  done  so. 
Where  loss  actually  results  from  concurring 
causes,  no  one  of  tiiem  la  remote,  bnt  all  are 
proximate.  A  cause  cannot  be  concurrent 
with  a  proximate  cause  and  remote  at  the 
same  time.**  We  tiUnk  the  principle  so  an- 
nounced Is  the  law,  and  that  Its  application 
to  the  facta  of  the  case  now  before  us  re- 

Silres  the  reversal  of  the  Judgment.  See, 
so,  .Shelton  t.  Northern  Texas  Traction 
Company  (Tex.  dr.  App.)  76  S.  W.  8S8,  and 
authorities  therein  dted. 
Judgment  reversed,  and  cause  remanded. 


AMKEIOAN  COTTON  CO,  T.  WUiTD'lELD 
ft  MITCHELL* 

(Court  of  Civil  Appeals  of  Texas.   May  31, 

1905.) 

Fabtnebship— Dissolution— RiQHT  to  Sos. 

A  suit  may  be  maintaioed  in  the  partner- 
ehip  name,  though  the  firm  has  been  dbsolved, 
when  its  affairs  have  not  been  entirely  settled. 

[Ed.  Note. — Via  cases  In  pdnt  see  vol.  8& 
Gent.  Dig.  Partnership,  |  90BT 

Appeal  ftt>m  Fannin  Oounty  Court;  Thom- 
as C.  Bradley,  Judge. 

Action  by  Whitfield  ft  Mitchell  against  the 
American  Cotton  Company.  From  a  Judg- 
ment In  favor  of  plaintiflb,  defendant  ap- 
peals. Affirmed. 

Eugene  Williams,  for  appellant  J.  O.  Uc- 
Grady,  for  appellees. 

FISHER,  C.  J.  The  appellees  sued  the 
appellant  for  f698.60,  on  a  written  contract, 
whereby  the  appellees  obligated  tbemselvee 
to  gin  and  compress  cotton  at  Bouham,  Fan- 
nin connty,  and  deliver  the  same  to  appellant, 
free  on  board  cars  at  Bonham,  In  roimd  lap 
bales,  to  be  paid  for  by  appellant  on  draft 
drawn  by  appellees — the  first  90  per  cent,  of 
the  price  of  the  cotton  when  the  bills  of 
lading  and  Invoice  were  presented,  attached 
to  appellees'  draft,  and  the  balance,  10  per 
cent.,  later,  by  appellant's  clieck.  Appellant 
is  a  foreign  corporation,  and  pleaded  Its  privi- 
lege of  being  sued  in  the  county  In  which  It 
had  its  principal  oiHce,  which  was  not  Fan- 
nin county,  and  also  pleaded  a  misjoinder  of 
parties,  on  account  of  the  incapacity  of  ap- 
pellees to  bring  their  suit  as  partners,  for 
the  reason  that  the  partnership  bad  been 
dissolved.  The  pleas  of  venue  and  abate- 
ment were  overruled,  and,  on  the  trial,  Judg- 
ment was  rendered  in  favor  of  appellees  for 
^8.20,  which  Is  the  principal  sum  sued  for. 
with  interest. 

The  facts  stated  in  connection  with  the 
ruling  of  the  court  on  the  plea  of  privilege 

■Rehearliix  denied  June  2^  190K. 


and  abatement  show  that  the  court  commit' 
ted  no  error  in  overruling  the  plea.  On  the 
question  of  venue,  the  evidence  set  out  In  the 
bill  of  exceptions,  together  with  tbe  contract 
described  and  mentioned  In  plalntUb*  peti- 
tion, brings  tbe  case  substantially  within  the 
ruling  made  by  the  court  In  Westlnghouse 
Electric  Mfg.  Co.  v.  Troell  (Tex,  CW.  App.) 
70  S.  W.  824. 

The  court  was  also  Justified  In  overruling 
the  plea  of  misjoinder  of  parties  plalntiflT.  It 
is  true  that  tbe  firm  of  Whitfield  &  Mitchell 
was  dissolved  at  tbe  time  that  the  suit  was 
brought,  but  the  facts  alleged  in  the  supple- 
mental petition,  together  with  the  facts  bear- 
ing on  this  question,  as  sbown  in  the  bill 
of  ^ueptlons.  are  to  tbe  effect  that,  while 
the  firm  was  dissolved,  still  tbe  firm  affairs 
and  business  were  not  entirely  settled.  This, 
In  our  opinion.  Justified  tbe  suit  by  Whitfield 
&  Mitchell.  - 

The  third  assignment  of  error  complains 
of  the  action  of  the  court  on  the  ground  that 
Mitchell  was  made  a  party  plaintiff  without 
his  consent  There  Is  evidence  to  the  con- 
trary npon  this  question.  Therefore  we  are 
of  the  opinion  that  there  was  no  error  in  tbe 
ruling  complained  of. 

There  is  no  statement  of  facts  In  the 
record,  except  what  is  embraced  in  the  writ- 
ten agreement  signed  by  the  parties;  and.  In 
view  of  the  statement  made  in  this  agree- 
ment, practically  to  the  effect  that  the  ap- 
pellant was  indebted  to  the  appellees  for  the 
amount  sued  for,  we  are  of  the  opinlm  that 
no  error  was  committed  in  overruling  appel- 
lant's fecial  exceptions.  We  have  closely 
examined  the  petition,  and  we  find  that  it  Is 
not  Bubject  to  a  general  demurrer.  If  the 
appellees*  petition  was  subject  to  the  special 
exceptions  set  out  in  appelUinfs  brief,  we 
are  of  tbe  opinion  tbat  the  admission  of  lia- 
bility for  the  amount  sued  for  cures  tbe  error 
In  the  petition  pointed  out 

We  find  no  «noT  in  the  record,  and  the 
Judgment  is  affirmed. 

Affirmed. 


Omr  OF  CLEBURNE  v.  OUTTA  PERCHA 

ft  RUBBER  MFG.  CO.* 

(Court  of  Civil  Appeals  of  Texas.    May  31, 

1903.) 

1.  Trial  —  Ikstbuciiohs  —  lanoaiNO  De- 
fenses. 

Where,  in  an  action  on  a  note  gfveo  by  m 
city,  the  defense  was  breach  of  warranty  and 
invalidity  of  the  debt  under  a  coDstitational 
provision,  it  was  error  to  instruct  the  jury  to 
find  for  plaintiff  unless  they  found  that  me  note 
was  Invalid. 

2.  Same— Onsiifo  Erbob. 

An  erroneous  Ittstnictloa  fs  not  cored  by 
Bubsequent  correct  ones  which  do  not  refer  to 
it,  or  in  terms  attempt  to  modify  it. 

TEd.  Note. — For  cases  la  point  see  voL  40. 
Cent  Dig.  Trial,  SS  TOS-Tia]  ^ 
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Appeal  from  District  Court,  Jobnson  Coun- 
ty ;  Nelson  Phillips,  Judge. 

ActloD  by  the  Gutta  Percha  &  Rubber  Man- 
ufacturing Company  against  tlie  city  of  Cle- 
burne. From  a  Judgment  in  favor  of  plain- 
tiff, defendant  appeals.  Reversed. 

Jobn  B.  Warren,  for  appellant.  Walker  & 
Baker,  for  appellee. 

KEY,  3.  Tbe  Ootta  Pereba  ft  Rubber 
Manufacturing  Company  brougbt  this  suit 
against  the  city  of  Cleburne,  a  municipal  cor- 
poration, on  two  promissory  notes,  for  the 
sum  of  $825  each.  In  addition  to  a  general 
demurrer,  several  special  exceptions,  and  a 
general  denial^  tbe  defendant  pleaded  spe- 
cially that  the  notes  were  given  In  part  pay- 
ment for  certain  Are  hose,  and  that  tbe  plaln- 
tUT  had  breached  Its  contract  of  warranty  In 
reference  thereto.  It  was  also  alleged  that 
tbe  execution  of  the  notes  created  a  debt, 
within  the  meaning  of  article  2,  §  5,  of  our 
state  Constitution,  and  was  Invalid  because 
at  tbe  time  of  creating  the  debt  provision  was 
not  made  for  Its  payment,  as  required  by  tbe 
Constitution.  The  trial  resulted  In  a  verdict 
and  judgment  for  the  plaintiff  for  tbe  full 
amount  of  the  two  notes,  and  the  defendant 
has  appealed. 

On  account  of  tbe  volume  of  business  pend- 
ing in  this  court,  if  for  no  other  reason,  we 
shall  not  undertake  to  discuss  In  this  opinion 
the  numerous  questions  presented  In  appel- 
lant's brief. 

There  may  be  some  merit  In  tbe  assign- 
ment of  error  which  complains  of  the  eighth 
paragraph  of  the  court's  charge,  on  tbe  sub- 
ject of  contributory  negligence.  Some  of  tbe 
language  used  In  that  paragraph  Is  rather 
vague  and  confusing,  and  we  suggest  that  It 
be  made  more  definite  upon  another  trial. 

We  decide  against  tbe  appellant  on  all  the 
other  questions  presented,  except  the  one 
raLsed  by  the  seventh  assignment,  which  com- 
plains of  the  third  paragraph  of  the  court's 
cbar^,  which  reads  as  follows: 

"(3)  As  to  tbe  second  note  In  question,  you 
will  find  for  the  plaintiff  the  amount  of  tbe 
principal  thereof,  with  Interest  thereon  at  6% 
per  annum  from  October  16,  1900,  unless  you 
find  for  tbe  defendant  on  Its  plea  of  failure 
of  consideration,  submitted  hereafter  in  par- 
agraphs 6  and  7  of  this  charge,  and  unless 
you  find  for  the  defendant  on  Its  plea  of  the 
Invalidity  of  said  note  submitted  hereafter  in 
paragraph  4  of  this  charge." 

This  charge  Is  complained  of  because  It  re- 
quired the  Jury  to  find  for  the  plaintiff  un- 
less the  defendant  had  established  both  of  Its 
defenses,  when,  under  the  law,  the  establish- 
ment of  either  defense  would  result  In  defeat- 
ing in  part,  at  least,  tbe  claim  asserted  by 
tbe  plaintiff.  Appellant's  contention  Is  cor- 
rect, and  the  charge  is  subject  to  the  criti- 
cism urged  against  it  Counsel  for  appellee 
contend  that  subsequent  portions  of  the 
<baTgfi  corrected  the  paragraph  refffired  to. 


and  therefore  reversible  error  Is  not  shown. 
Subsequent  paragraphs  of  the  charge.  In  ef- 
fect, state  the  law  differently,  but  they  do  not 
refer  to  or,  In  terms,  attempt  to  modify  or 
correct,  the  paragraph  complained  of.  In  this 
respect  the  case  Is  quite  similar  to  Railway 
Co.  V.  Lehman,  66  S.  W.  214,  3  Tex.  Ct.  R^ 
866,  which  was  reversed  on  account  of  a  sim- 
ilar error.  See,  also.  Railway  v.  Roblnsou, 
73  Tex.  277,  11  S.  W.  327 ;  Baker  v.  Ashe,  80 
Tex.  361,  16  S.  W.  36;  Pound  v.  Turck,  05  U. 
S.  461,  24  L.  Ed.  525;  Sullivan  v.  Railway, 
88  Mo.  169. 

On  account  of  the  error  referred  to,  the 
Judgi&ent  Ib  reversed,  and  the  cause  remand- 
ed. 

Beversed  and  remanded. 


GULF,  0.  ft  fl.  F.  RT.  CO.  v.  COOPER. 
(Court  of  Civil  Appeals  of  Texas.    May  10, 
3905.) 

1.  RaILBOAD— ElLLIKO  OF  LiVK  STOCK— NBO- 
LIOKNCB. 

Plaintiff's  horse  passed  into  defendant's  in- 
closed riglit  of  way  through  a  defective  cattle 
guard.  The  cattle  and  horses  had  frequently 
for  a  month  prior  to  the  accident  passed  over 
the  guard  and  entered  the  defmdantVi  right  of 
way.  A  man  who  was  kept  at  the  point  where 
the  accident  occurred,  to  watdi  tbe  guards  and 
crossings,  saw  the  horse  enter  the  right  of  way, 
and  endeavored  to  turn  him  out ',  but  the  horse 
ran  down  the  tradt  and  was  killed  by  a  train. 
The  train  was  runmng  rapidly,  and  no  bell  was 
rung  or  other  signal  ^ven,  and  no  effort  was 
made  to  stop  the  tram  or  decrease  its  Bpeed, 
though  the  horse  could  have  been  seen  for  a 
mile  before  be  was  struck  BeU,  that  defend- 
ant was  liable  for  the  killing  of  the  horse. 

[Ed.  Note. — For  cases  in  point,  see  voL  4]^ 
Cent.  Dig.  Railroads,  Si  1458, 147^  1496,  1500^ 

2.  Samb— Evidence— Admissibility. 

Where  the  horse  killed  had  no  market  val- 
ue, evidence  that  he  had  been  trained  to  be  tiH~d 
in  roping  contests,  and  that  he  had  a  peculiar 
value  on  tliat  account,  was  admissible,  though 
a  law  against  roping  contests  had  been  passed 
subsequent  to  the  use  of  the  horse  for  that  pur- 
pose. 

Appeal  from  Boague  County  Court;  B.  J. 
Ward,  Judge. 

Action  by  A.  W.  Cooper  against  the  Gulf, 
Colorado  &  Santa  F6  Railway  Company. 
From  a  Judgment  Id  favor  of  plaintiff,  de- 
fendant appeals.  Affirmed. 

J.  W.  Terry  and  A.  H.  Cnlw^,  for  appel- 
lant J.  P.  Word  and  P.  S.  Hal^  for  appel- 
lee. 

FLY,  J.  This  Is  a  suit  for  damages  al- 
leged to  have  accrued  to  appellee  by  the  kill- 
ing of  a  horse  through  the  negligence  of  ap- 
pellant. There  were  a  verdict  and  Judgment 
for  appellee  In  the  sum  of  $375. 

The  evidence  showed  that  tbe  horse  passed 
into  the  inclosed  right  of  way  through  a  de- 
fective cattle  guard.  Cattle  and  horses  had 
frequently,  for  at  least  a  month  before  the 
horse  was  kilted,  passed  over  the  cattle  guard 
and  entered  the  right  of  way  of  appellant. 
A  man  was  kept  at  that  point  to  watch  the 
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cattle  guards  and  crossings,  and  he  saw  the 
horse  enter  the  right  of  way  over  the  de- 
fectiTe  stodi  guard.  He  endeavored  to  turn 
him  out,  but  the  horse  ran  down  the  track, 
and  was  killed  by  a  train  beloDglng  to  ap- 
pellant The  train  was  running  rapidly,  and 
no  bell  was  rung  or  oth»  signal  glren*  and 
no  eBcH  was  made  to  stop  the  train  or  to 
decrease  Its  speed,  although  the  horse  could 
have  been  sera  for  a  mile  before  he  was 
struck.  The  evidence  In  the  case  was  uncon- 
tradicted, and  showed  beyond  doubt  that  ap- 
pellant negligently  killed  the  horse.  Even 
If  the  track  had  been  properly  protected  by 
safe  cattle  guards,  the  proof  established  a 
case  of  n^Ugence,  because  the  horse  must 
hare  been  seen  by  the  employes  of  appellant, 
and  no  inwantlon  whatever  was  taken  to 
keep  from  killing  him.  They  must  have  seen 
tbe  horse  running  near  the  tracik  tor  400 
yards,  and  yet  the  Bi>eed  of  tbe  train  was 
not  decreased,  and  the  bell  was  not  rung, 
nor  whistle  sounded.  They  must  have 
known  the  hwse  was  greatly  frightened, 
and,  being  stopped  by  the  fence,  that  he 
would  probably  try  to  cross  the  track. 

It  was  shown  that  the  horse  had  been 
trained  to  be  used  in  roping  contests,  and 
that  he  had  a  peculiar  value  on  that  acconnt 
He  liad  no  market  value,  aud  It  was  proper 
to  show  his  Intrinsic  value  for  the  purposes 
for  which  he  had  been  trained  and  was  used. 
Until  a  law  against  roping  contests  was 
passed  by  the  present  Legislature,  there  was 
no  law  against  roping  contests  In  Texas;  and 
tbe  horse,  in  being  used  for  such  purpose, 
was  not  employed  in  an  Illegal  manner.  Tbe 
fact  that  horses  and  cattle  were  sometimes 
killed  in  the  contests  did  not  render  those 
engaged  therein  guilty  of  malicious  mischief, 
as  contended  by  appellant. 

^nie  court  did  not  err  in  his  charge,  and 
did  not  rar  in  refusing  the  charges  asked  by 
appellant 

The  Judgment  Is  affirmed. 


TOWNSBND  V.  TEXAS  &  N.  O.  HT,  00. 
(Court  of  Civil  Ai^eals  of  Texas.    June  10, 
1005.) 

1.  OAbbubs  —  Failuu  to  Tbanspobt  Pab- 
8INOBK— Special  Damaois— PLSADiiva. 

Where,  in  an  action  for  breach  of  a  con- 
tract of  carriage,  plaintiff  claimed  special  dam- 
age on  the  ground  that  because  of  his  failure 
to  reach  a  certain  town  at  the  time  he  would 
have  reached  it,  had  defendant  performed  Ita 
duty,  he  had  failed  to  coneumniate  a  deal  by 
which  he  would  have  realized  a  large  profit, 
failure  to  name  the  parties  with  whom  the  dea^ 
was  to  be  made  rendered  the  petition  defective. 

2.  Malicious  Act  or  SBBVAin^LiABrLirr 
or  Mastbb. 

Bzemplary  damages  cannot  be  recovered 
from  a  railroad  company  for  the  malicious  acts 
of  its  agenta  in  failing  or  refusing  to  carry  a 

ftaasenger,  where  it  is  not  shown  that  such  ma- 
icious  acta  were  ratified  by  the  company. 
[Bd.  JSote^ — For  cases  in  point,  see  vol.  9, 
Oent  Dig.  Carriers,  ft  1083;  vol.  84L  Cent.  Dig. 
Master  and  Servant,  1  1273.]  ^ 


Error  from  District  Court,  Angdina  Coun- 
ty; Tom  a  Davis,  Judge. 

Action  by  W.  J.  Townsend  against  the  Tex- 
as ft  New  Orleans  Railway  Company.  The 
action  was  dismissed,  and  plalntUC  brings  er 
ror.  Affirmed. 

I 

W.  J.  Townsend  and  Flset  ft  McOIendon.  I 
for  plaintiff  in  error.  Baker,  Botts,  Paiker  | 
ft  Garwood,  Blount  ft  Garrison,  and  J.  8.  ' 
McBachin,  for  defendant  in  error. 

PLEASANTS^  J.  Plaintiff  In  error  brought 
thte  suit  against  the  defendant  in  Brrm  to  , 
recover  damages  for  the  alleged  breach  of  a  . 
contract  of  carriage.  The  petition  alleges, 
in  substance,  that  on  Februury  7, 1001,  plain-  I 
tiff  purchased  a  tidcet  from  defendant's  I 
^nt  at  Beaumont,  Tex.,  entitling  him  to  I 
transportation  as  a  passenger  over  defend-  ! 
anf  a  road  tnm  the  dty  ot  Beaumont  to  the  I 
town  of  Huntington,  in  Angelina  county, 
Tex.;  that,  at  the  time  he  purchased  the 
ticket  defendant's  train  to  Huntington  was 
bulletined  to  leave  Beaumont  at  9:30  a.  m., 
which  was  ito  regular,  scheduled  time,  but 
that  after  plaintlfl:  had  procured  his  ticket, 
and  paid  ther^or,  said  train  was  side  tradced, 
and  did  not  leave  until  12  o'clock  of  that  day; 
that  after  the  train  left  and  before  It 
reached  the  town  of  Konntse,  In  Bardih 
county,  plaintiff  complained  to  the  assistant 
conductor,  who  was  one  of  defendant's 
Bgeuts  In  charge  of  said  train,  of  tbe  delay 
in  Btartlug  from  Beaumont,  and  informed 
him  that  he  bad  Important  business  engage- 
ments on  that  day  in  tiie  town  of  liUfkln, 
wbrae  he  resided,  and  had  ordered  a  ctmv^- 
ance  to  meet  the  train  at  Hunttngton  and 
toke  him  to  Lufkhi,  and  that  he  fully  dis- 
cussed with  said  agent  the  importonce  of 
his  business;  that  wh^  the  train  reached  j 
Eountze  the  assistent  conductor  came  I 
through  the  car,  and  Inftvmed  plaintiff  that 
the  et^ne  had  broken  down,' and  the  train 
would  be  kept  there  for  an  hour  and  a  half  i 
waiting  for  an  engine  to  be  sent  from  Beau- 
mont; tluit  plaintiff  tbereupcm.  In  tbe  hear 
ing  of  said  agent;  and  with  his  full  knowl- 
edge, invited  a  number  of  his  fdlow  passen- 
gers to  go  with  him  to  dinner  at  an  eating 
house  a  short  distance  from  the  railway  sta- 
tion, and  In  sight  of  the  train,  and,  this  In- 
vltotion  having  been  accepted,  plaintiff  went 
to  said  eating  house  and  ordered  the  dinner, 
bu^  before  It  could  be  serred,  the  train  left 
on  Its  way  to  Huntington;  that  as  soon  u 
he  saw  the  train  stort  he  and  those  wltti  him 
rushed  to  catch  It,  and  some  of  them  suc- 
ceeded in  doing  so,  hut  plaintiff  Ailed,  and 
was  at  said  station;  that,  being  then  vn- 
able  to  reatih  Lufkin  on  that  day,  he  returned 
to  Beaumtxit  and  went  to  Lufkin  the  next 
day  by  way  of  Houston;  that,  on  account  of 
his  failure  to  reach  Lufkin  on  said  Tth  day 
of  February,  he  was  [irevented  from  maUng 
a  trade  from  which  he  would  liave  reallied 
a  profit  of  fS,500;  and  that  the  addltioiial  ex 
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penses  Incnrrea  by  him  by  renson  of  Ub  faar- 
iag  been  left  at  Konntze  ai  aforesaid 
amoimted  to  fU.70.  It  ia  fortiier  alleged 
'^t  tbe  agent  of  defendant  wUIfnlly  and 
malldonaly,  and  with  fuU  knowledge  of  the 
facts,  caused  him  to  be  left  bjr  the  train  as 
Afornald,  which  act  of  said  agent  was  rati- 
fied by  the  defendant,  and  It  thereby  became 
liable  to  him  In  exemplary  damages  in  the 
SDm  of  ¥5,000. 

The  allegattona  giving  the  detallB  of  13ie 
bosincsa  tranaactlon  which  plaintiff  claims 
he  waa  prevented  from  conclndlng  by  the 
failore  of  the  defendant  to  comply  with  Its 
contract  to  carry  him  to  Hmitlngton  within 
a  reasonable  time  are  as  followa:  "Yoor  said 
plaintiff  would  further  r^resent  onto  the 
conrt  that  be  bad  an  Impratant  deal  under 
consideration  at  Carlsbad,  N.  M.,  and  that 
your  said  plalntllF,  In  connection  with  W.  H. 
Bonner,  had  seat  T.  J.  Burner  and  A.  J.  Tln- 
s<Ki,  who  resided  In  said  town  ot  liUfkln, 
Angelina  connty,  Texas,  to  said  town  of 
Carlsbad,  N.  H.,  for  the  purpose  of  mniring 
examination  Into  aald  deal,  and  dosing  the 
same  by  making  paym«it  thereon  If  the  same 
was  found  to  be  In  substance  as  had  been 
submitted  In  the  written  looposltlon  to  your 
said  plaintiff  and  said  W.  H.  Bonner,  and 
that  the  actual  oqienBea  of  said  two  parties 
af  wesald  cost  your  said  plaintiff  and  the  said 
W.  H.  Bonner  fiao,  and  the  one-half  of  this 
sum,  to  wit,  ISO,  was  paid  by  your  said  plain- 
tiff to  A.  J.  Vinson.  Tour  said  plaintiff  would 
further  represent  onto  the  court  that  he  had 
anthorlced  his  said  agents  aa  aformald,  T. 
J.  Bonner  and  A.  J.  Vinson,  to  go  to  the  said 
dty  of  Oaiialttd.  N.  BC,  to  make  a  carnal 
examination  Into  the  land  deal  and  sto^  of 
horses  and  cattle  that  bad  been  offered  to 
your  said  plaintiff,  and,  after  they  reached 
ther^  If  they  found  the  condltlm  of  things 
as  represented,  or  in  substance  aa  such  as 
he  desired  tb^  to  close  the  deal  at  imce 
by  putting  up  earnest  money,  and  checking 
<m  your  said  phUntlff  to  protect  ume,  by 
giving  your  said  plalnttff  such  Information 
concerning  said  deal,  so  he  could  protect  the 
same  at  once.  Your  said  plaintiff  would 
further  represent  unto  the  court  fliat.  In 
response  to  said  deal  aa  afcnreaald,  that  the 
said  T.  J.  Bonnor,  agent  of  your  said  plain- 
tur,  who  had  gime  there  for  the  express 
purpose  of  closing  and  passing  on  said  deal 
for  your  said  plaintiff,  wrote  your  said  plains 
tiff  on  the  Sd  day  of  Februu7»  1004,  fully 
aa  to  what  he  found,  the  condition  of  each 
and  every  thing  which  had  bem  submitted 
by  the  owners  thereof  to  your  said  plaintiff 
in  writing.  In  connection  with  said  W.  H. 
Bonner,  and  in  said  lettw  the  said  T.  J.  Bon- 
ner, agent  as  aforesaid,  Itemized  each  and 
every  thing  that  he  bad  found,  showing  said 
property  to  be  of  the  value  of  $24,000,  which 
property  had  been  offered  to  your  said  plain- 
tiff. In  connection  with  W.  H.  Bonner,  for  the 
sum  of  $18,000,  and  after  the  arrival  of  the 
said  T.  J.  Bonner  and  A.  J.  Vinson,  u  afore- 


said, to  the  said  of  Carlsbad,  y.  M., 
they  found  that  the  property  was  forced  to 
be  sold,  and  could  be  had  for  $15,000,  and  In 
fact  said  property  did  sell  on  Monday  even- 
ing, on  the  8th  day  of  Febraary.  A.  D.  1904. 
for  the  sum  of  $15,000,  Instead  of  $18,000,  as 
bad  been  submitted  to  your  said  plaintiff 
and  W.  H.  Bonner,  being  the  price  said  pnq)- 
erty  was  offered  for.  This  would  leave  a 
net  profit  on  said  deal  of  $7,000,  which  your 
said  plaintiff  would  have  made  to  hla  part 
the  sum  of  $3,300.  Tour  said  plaintiff  would 
farther  represrat  unto  tiie  court  that  he 
wonid  have  made  on  said  deal  the  sum  of 
$3,500  profit  If  the  said  deal  had  been  closed 
within  the  time  agreed  upon  by  the  said  T. 
J.  Bonner  imd  the  owners  of  said  property, 
and  your  plaintiff  here  alleges,  diarges,  and 
soys  that  he  was  damaged  In  the  sum  of 
$3,500  by  said  defendant  company  falling  to 
comply  with  their  contract  oa  aforesaid,  and 
as  hereinafter  stated,  and  your  said  plaintiff 
would  further  r^resent  unto  the  court,  and 
here  allege,  charge,  and  say,  that  the  acts  of 
said  defendant  company  and  its  employes  aa 
aforesaid  were  wantonly,  willfully,  and  ma- 
liciously done,  for  the  express  purpose  of 
vexing,  harassing,  and  damaging  your  said 
plaintiff,  and  he  here  sues  toe  the  sum  of 
$5,000  as  exemplary  damages,  aa  well  as  the 
sum  of  $lSJiO  as  actual  funds  paid  out  by 
your  said  plaintiff  In  reaching  his  said  home, 
all  of  which  was  caused  throui^  tiie  negli- 
gent, wUlfnl,  and  malicious  acts  of  yomr  said 
defendant's  company.  Tour  said  plaintiff 
would  further  represent  unto  the  court  that 
If  he  could  have  reached  his  home.  In  tbe 
said  town  of  Lufkln,  Angelina  county,  Texas, 
on  Sunday,  the  7th  day  of  February,  A.  D. 
1904,  that  he  would  have  reached  there  In 
time  to  have  answered  the  letter  he  received, 
or  which  reached  Its  destination,  to  say, 
Lufkln,  Texas,  during  the  absence  of  said 
plaintiff,  which  would  have  been  In  time  to 
have  protected  the  trade  as  aforesaid  In  New 
Mexico,  which  he  would  have  wired  at  once, 
closing  said  deal,  but  owing  to  the  fraud  and 
neglect  of  defendant's  company  In  not  trans- 
porting your  said  plaintiff  according  to  their 
said  contract,  and  causing  your  aald  plaintiff 
to  get  out  and  leave  said  car  at  Kountie, 
Texas,  as  aforesaid,  your  said  plalntlfl  failed 
to  reach  tbe  said  tovrn  of  Lufkln  In  time  to 
protect  said  deal  aa  aforesaid,  and  lost  the 
same  through  the  fraudulent  acto  of  said  de- 
fendant's company  and  its  employes;  and  he 
here  sues  for  the  sum  of  $3,500  aa  actual 
damages  lost  In  said  deal  aa  aforesaid."  The 
prayer  is  for  the  recovery  of  each  of  the  three 
amounts  before  stated.  The  trial  court  sus- 
tained special  exceptions  interposed  by  the 
defendant  to  the  allegations  ot  the  petition 
claiming  special  and  exemplary  damages, 
and,  plaintiff  declining  to  amend,  the  suit 
was  dismissed;  the  amount  claimed  as  addl- 
tional  expenses  Incurred  by  plaintiff  being 
below  the  Jurisdiction  of  the  court. 
Without  considering  other  questions  pre- 
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seated  by  defendant's  special  exception  to 
that  portion  of  the  petition  claiming  special 
damages  by  reason  of  plalntlfTs  having  been 
prevented  from  mailing  his  "land  and  cattle 
deal,"  we  are  of  opinion  that  the  objection 
that  the  petition  fails  to  "give  the  names  of 
the  parties  with  whom  said  deal  was  to  be 
made"  was  properly  sustained.  The  defend* 
ant  was  entitled  to  have  the  petition  state  all 
the  facts  In  regard  to  the  alleged  transaction, 
In  order  that  It  might  make  the  Investigation 
necessary  to  a  proper  preparation  of  its  de- 
fense. Information  as  to  names  of  the  par- 
ties with  whom  It  was  alleged  the  deal  could 
have  been  made  was  necessary,  In  order  to 
enable  the  defendant  to  investigate  and  meet 
the  allegation,  and  tbe  trial  court  properly 
sustained  tbe  special  exception  asldng  for 
this  information. 

Tbe  exception  to  the  claim  for  exemplary 
damages  was  also  properly  sustained,  be- 
cause, even  if  it  should  be  conceded  that 
facts  are  alleged  from  which  malice  could 
be  Implied,  no  act  of  ratification  by  the  de- 
fendant of  the  alleged  wrongful  act  of  its 
agent  Is  shown,  and  no  facts  are  alleged  from 
which  such  ratification  can  be  Implied.  Jones 
T.  George,  &1  Tex.  346,  48  Am.  Rep.  280;  Ry. 
Co.  V.  Garcia,  70  Tex.  207,  7  S.  W.  802;  Ry. 
Co.  V.  Gordon,  72  Tex.  50,  11  S.  W.  1033;  Ry. 
Go.  V.  McDonald,  73  Tex.  47,  12  S.  W.  860; 
Ky.  Co.  V.  Keed.  80  Tex.  366.  16  S.  W.  1105, 
26  Am.  SL  Sep.  749. 

Tbese  exceptions  having  been  properly 
sustained,  and  the  plaintiff  declining  to 
ammd,  and  tbe  amount  Involved  in  the  suit 
after  the  claims  for  special  and  exemplary 
damages  were  eliminated  being  below  tbe 
jurisdiction  of  the  court,  It  was  rightly  dis- 
missed. Haddock  t.  Taylor,  74  Tex.  216, 
11  S.  W.  1093. 

We  are  of  opinion  that  the  Jndgment  of 
tbe  court  below  should  be  affirmed,  and  It 
has  been  .  BO  ordered. 

Affirmed. 


STEPHENS  V.  TOMLINSON.  HIDNDEB- 
SON  &  CO. 

(Court  of  Civil  Appeals  of  Texas.   June  14, 

1905.) 

1.  Beat.  Estate  Brokebb  —  Right  to  Give 
Commissions  to  Pubchasbb. 

A  broiler  employed  to  sell  land  on  commis- 

don  baa  a  right  to  give  a  part  of  bis  comoiis- 
sions  to  the  purchaser. 

[Ed.  Note. — For  cases  In  point,  see  vol.  8, 
Cent.  Dig.  Brokers,  i  51.] 

2.  Same—Compensation— Implied  Contbact. 

Where  a  real  p-state  agent  renders  services 
fat  procuring  a  purchaser  for  land  with  the  own- 
er's consent,  but  without  any  agreement  for  the 
payment  of  a  certain  sum  for  such  services,  the 
agent  Is  entitled  to  recover  the  reasonable  val- 
ue of  the  services. 

[Ed.  Note. — For  cases  In  point,  see  vol.  8, 
Cent.  Dig.  Brokos,  S  55.] 


Appeal  from  Tarrant  County  Court;  B.  F. 
Milam,  Judge. 

Action  by  Tomlinson,  Henderson  St  Co. 
against  Ernest  L,  Stephens.  From  a  judg- 
ment fOT  plolntlfb,  defendant  gq^peals.  .  Af- 
firmed. 

Wynne  ft  McOort  and  Bowlin  ft  McCart 
for  appellant  A.  A.  Haidecson,  for  appel- 
lees. 

FLT,  J.  Appellees,  a  firm  of  real  estate 
agents,  Instituted  this  suit  in  the  Justice's 
conrt  to  recorer  of  appellant  the  som  of  $16(K 
claimed  to  be  due  as  commlsirions  on  a  sale 
of  land  made  1^  thrai  for  aEq;>ellant  On  ap- 
peal to  the  county  court  the  cause  was  tried 
by  Jnry,  and  resulted  in  a  T»dtet  and  Judg- 
ment for  appellees  In  the  som  of  $64 

The  evidence  of  F.  L.  Estea,  one  of  the 
members  of  appellees'  firm,  was  to  the  effect 
that  appellant  autborlud  a  sale  of  the  land 
for  $8,200— Sl^  In  cash,  and  the  balance 
In  one  and  two  years.  This  was  denied  by 
appellant,  bat  tbe  Jury  accc^rted  the  eridrace 
of  Bstee,  and  found  the  value  of  tbe  s^rices 
of  vpellees  for  tlie  labor  perfwmed  fW  ap- 
pellant The  Jury  was  authorised  to  do  that 
and  there  is  no  fbroe  In  the  contention  that 
tbe  verdl^  was  not  supported  by  the  evl- 
dence. 

Appellees  had  the  right  to  give  Oie  Intoid- 
ing  purchaser  a  part  or  all  of  their  commis- 
sions on  the  sal^  If  they  so  desired;  and  it 
was  not  evidence  of  bad  taitb  on  th^  part 
towards  lyipeUant  fbr  than  to  ^re  the  com- 
missions, or  any  part  tbereoC.  to  tbe  pur^ 
chaser.  By  giving  a  part  of  tbetr  otonmis- 
slons  to  the  purcbaser.  appellees  did  not 
make  ttaems^TM  sgeatB  of  both  parties.  It 
is  a  r&ry  different  case  from  receiving  com- 
misslons  from  both  buyer  and  seller.  As  is 
said  in  Chase  Teal.  83  Tex.  833.  18  S.  W. 
SOT:  "Tbe  defendant  Introduced  evldrace  to 
show  that  tbe  plaintiffs  had  a  secret  agree- 
muit  with  Bail^,  one  of  tbe  purchasers,  to 
divide  witb  him  the  cnnmlssions  that  tbe^ 
were  to  receive  from  Chase  for  making  tbe 
sale  to  Bailey  and  bis  associat&  We  are  nn- 
abte  to  see  bow  Cbase  was  injuriously  af- 
fected by  that  agreement  nw  why  it  should 
be  treated  as  cause  for  tbe  reversal  of  tbe 
judgmwt" 

Appellees  did  not  sue  on  an  express  con- 
tract, and  the  court  properly  Instructed  the 
Jury  to  find  for  what  the  services  were  rea- 
sonably worth.  Tbe  charge  fully  embodied 
the  law  applicable  to  tbe  pleadings  and  facts, 
and  it  was  not  error  to  refuse  tbe  special  In- 
structions requested  by  appellant  It  did 
not  matter  if  appellant  did  not  agree  to  i>ay 
any  certain  sum  for  appellees'  services;  after 
a  performance  of  them  with  bis  consent  he 
must  pay  tbelr  reasonable  valua  That  value 
was  satisfactorily  shown  by  the  evidence. 

There  is  no  error  In  the  jadgmtfLt^  and  it 
will  be  affirmed. 
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SHARP  T.  B.  NATHAN  HEIBCANTILB  CO. 
(Supnme  Coart  of  Arkanaaa.   May  27,  19050 

1.  Bnxs  AND  Nones— Chmks—Patuint. 

Siving  a  check  which  is  never  paid  ia  not 
an  eztiDguishment  of  a  debt,  unless  shown  to 
have  been  accepted  absolntely  as  payment 

[E<d.  Not&— For  cases  in  volnXt  n»  TtA.  89, 
Oent  Diff.  Faymcat,  H  86-«&] 

2.  Sam— Nkoijokrob  in  PKManiTiwe. 

A  debtor  who  draws  a  check  in  favor  of 
bis  creditor,  which  the  latter  promptly  forwards 
to  the  bank  for  payment,  cannot,  on  the  check's 
being  lost  in  the  mail,  and  notice  being  sent  to 
him  of  that  fact,  acqaiesce  in  the  lose  and  non- 
payment of  the  check,  and  do  nothing  to  assist 
in  procuring  payment,  and  then  plead  as  a  re- 
lease of  bis  debt  the  negligence  of  the  creditor 
in  failing  to  procnre  payment  of  the  chedk,  and 
the  Interveniiag  wron^ul  withdrawal  of  the 
debtor'a  fonds  mm  ths  bank  hy  his  partnw. 

Appeal  tnm  Oradt  Cmat,  Bevlar  Gfniiit7; 
James  S.  Steele,  Judges 

Action  b7  the  B.  Natban  Uereantlle  Gom- 
IMI117  against  B.  O.  Sharp  ft  Go.  I^om  a 
judgment  for  plaintiff,  ^larp,  surriTlng  de- 
fendant, appeals.  Affirmed. 

8.  O.  Sharp  &  Oo..  a  firm  compoBed  of  ap- 
pellant, 8.  C.  Sharp,  and  one  Manning,  were 
Indebted  to  appellee  In  the  sum  of  f 390  on 
account  for  goods,  wares,  and  merchandise 
sold  to  them,  and  on  January  22,  1902,  gare 
appellee  their  check  on  the  Howard  County 
Bank,  of  NasbTlIle,  Ark.,  for  that  amount  in 
payment  of  the  debt  The  check  was  deliv- 
ered to  appellee's  traveling  agent  by  Sharp 
&  Co.  at  their  place  of  business,  at  Lockea- 
borg.  Ark.,  and  was  Immediately  sent  by 
mall  to  appellee^  at  Ft  Smith.  Appellee 
credited  the  amount  to  S.  O.  Sharp  &  Co., 
and  immediately  deposited  the  check,  prop- 
erly indorsed,  in  the  American  National  Bank 
of  Ft  Smith,  for  collection,  which  bank  Im- 
mediately forwarded  the  check  by  mall  to 
the  Howard  County  Bank  for  payment  The 
check  was  lost  in  the  mall,  and  neyer  re- 
ceived by  the  last-named  bank.  Letters 
were  written  by  appellee  and  by  the  How- 
ard County  Bank  to  Sharp  &  Co.,  which  let- 
ters,  appellant  admits,  were  duly  received, 
Informing  them  of  the  loss  of  the  check,  and 
requesting  that  a  duplicate  be  sent  Sharp 
ft  Co.  made  no  response  to  either  of  these 
letters.  They  tiad  funds  sufficient  to  cover 
the  check  in  the  Howard  County  Bank  from 
the  date  of  the  tifaeck  nnUl  April  7.  1802, 
when  all  their  funds  were  drawn  out  of  the 
bank  by  Manning,  and  the  check  was  never 
found,  nor  the  amount  thereof  paid  to  ap- 
pdlee.  This  suit  was  brought  by  appellee 
against  Manning  and  appellant  Sharp,  to 
recover  the  amount  of  the  account  Manning 
died  during  the  pendency  of  the  action,  and 
thereafter  the  action  proceeded  against  appel- 
lant alone.  Appellant  defends  upon  the 
gronnd  that  the  firm  of  S.  C.  Sharp  &  Oo. 
was  dissolved  on  December  31,  1901;  tliat 
Manning,  without  his  knowledge  or  consent 
snd  without  right  or  authority,  withdrew 
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from  the  Howard  County  Bank  all  the  funds 
standing  to  the  credit  of  the  firm,  and  con- 
verted them  to  hi&  own  use;  that  Manning 
was  Insolvent  and  largely  Indebted  to  blm 
(appellant);  and  that  appellee,  by  falling  to 
present  the  check  for  payment  bt  due  time, 
released  appellant  from  ell  further  liability. 
It  Is  not  shown  that  appellee  received  any 
noUce  or  Information  of  the  dissolution  of 
the  firm,  or  the  condition  of  the  accounts  be- 
tween the  partners,  or  that  Manning  was 
Indebted  to  appellant  A  trial  before  a  Jury 
resulted  In  a  verdict  for  the  plaintiff  for  the 
amount  of  the  debt  and  the  defendant  ap- 
pealed to  this  court  The  case  was  submitted 
to  the  Jury  upon  Instructions  declaring  the 
law  that  if,  at  the  time  the  check  was  given, 
"the  defendant  had  sufficient  funds  in  said 
bank  to  pay  said  check,  and  that  said  plalu- 
tlfFs  or  their  assignees  neglected  or  failed 
for  an  unreasonable  length  of  time  to  pre- 
sent said  check  to  said  bank  for  payment 
and  that  the  firm  of  8.  C.  Sharp  &  Oo.  dis- 
solved partnership  sbortiy  after  the  execu- 
tion and  delivery  of  said  dieck  to  plaintiff, 
and  left  the  f390  In  said  bank  to  pay  said 
check,  and  after  the  dissolution  of  said  part- 
nership one  Will  Manning  drew  the  $800  out 
of  the  bank  without  the  knowledge  or  con- 
sent of  the  defendant  Sharp,  and  converted 
the  same  to  his  owh  use  and  benefit  and 
that  the  said  Manning  was  and  is  Insolvent" 
the  verdict  should  be  for  the  defendant 
Sharp.  And  in  another  given  at  the  request 
of  defendant  the  court  told  the  Jury  that  by 
"a  reasonable  time"  It  was  meant  that  the 
plaintiff  must  have  forwarded  the  check  to 
the  drawee  1^  the  regular  oonrse  of  mail  <m 
the  following  day  after  its  receipt 

Feaael  ft  Bishop,  for  appellant  Toumaxis 

ft  Tonmans,  for  appellee. 

McCULLOGH,  3.  (aftw  stating  the  facts). 
Appellant  has  no  Just  cause  of  complaint  at 
the  InstmcUons  of  the  court  They  were 
quite  as  favorable  to  his  defense  as  he  was 
entitled  to.  According  to  the  undisputed 
facts,  appellee  was  entitled  to  a  verdict 
against  appellant  for  the  amount  of  the  debt 

Giving  the  check,  which  was  never  paid, 
was  not  an  extinguishment  of  the  original 
debt  unless  shown  to  have  been  accepted 
absolutely  in  payment  Deyampert  v.  Brown, 
28  Ark.  166;  Henry  v.  Oonley,  48  Ark.  267,  3 
S.  W.  181.  Appellee  forwarded  the  check 
for  payment  as  soon  as  received,  and  notified 
appellant  of  its  loss.  Appellant  though  re- 
peatedly notified  of  the  nonpayment  and  loss 
of  the  che<^,  remained  passive  and  silent 
and  took  no  steps  to  cause  payment  to  be 
mad&  Conceding  that  the  loss  of  the  chedc 
in  the  mall  did  not  excuse  appellee  from 
presraiting  the  same  for  payment  and  that 
appellant  was  not  bound  to  give  a  duplicate 
check,  aK>ellee  did  notify  the  Howard  Coun- 
ty Bank  and  appellant  that  the  check  was 
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outstanding  and  loat  Appellant,  after  bar- 
ing acqniesced  in  the  nonpayment  on  account 
of  tbe  losa  ot  fba  checbf  and  after  baring 
failed  to  aaaist  in  procuring  payment,  can- 
not now  plead  the  nonpayment  In  release  be- 
cause his  quondam  partner  had  In  the  mean- 
time wrongfully  drawn  the  money  out  of 
tbe  bank.  In  other  woids.  be  pleads  as  a 
defense  the  negligence  at  his  creditor  In  fail- 
ing to  procure  payment  of  tbe  lost  check 
whilst  be,  with  full  knowledge  of  tbe  loss, 
stood  by,  quiescent,  and  failed  when  called 
upon  to  object  to  the  delay  or  to  assist  In 
bringing  about  the  payment  Thla  he  can- 
not do.  In  KUjuitzIdc  T.  Home  Building, 
etc.  119  Pa.  80^  12  Atl.  704— a  case  dted  by 
counsel  for  appellant— the  settled  rule  Is 
stated  to  be  that  "a  check  received  tor  debt 
is  merely  conditional  payment — that  is,  sat- 
isfaction of  the  debt  If  and  when  paid — but 
that  acceptance  at  such  a  check  implies  an 
undertaking  of  due  diligence  In  presenting 
It  for  payment;  and,  If  the  party  from  whom 
It  is  receired  sustains  loss  by  want  of  such 
diligence,  it  will  be  held  to  <qperate  as  an 
actual  payment"  Applying  the  rule  thus 
announced,  it  Is  not  perceiTable  wherein  ap- 
pellee has  failed  to  ezerdse  the  full  meas- 
ure of  diligence  In  this  Instance  in  present- 
ing the  check  for  payment,  and  In  notifying 
appellant  of  Its  loss  and  nonpayment 
The  Judgment  Is  affirmed. 


OLAT  T.  STATB. 
(Sapreme  Gonrt  of  Arkansas.   Btay  27,  1905.) 

ASSATTLT— PBIN0IFAX«— BTinSNOE. 

One  cannot  be  convicted  of  assault  as  a 
principal  wbere  it  does  not  appear  that  he  took 
any  part  therein,  was  preamt  when  It  took 
place,  or  that  what  he  did  after  the  aaiaalt  had 
any  connection  therewith. 

[Ed,  Note. — For  cases  in  point,  see  vol.  4, 
Cent  Dig,  Assault  and  Battery,  I  18;  toL  14, 
Out  Dig.  Criminal  Law,  »  71,  76.] 

'  Appeal  from  Circuit  Comt,  Sebastian  Coun- 
ty, Ft  Smith  District;  Styles  T.  Bowe,  Judge; 

Oal  Ch^  was  conrlcted  of  assault  with  In- 
tent to  kill,  and  appeals.  Berersed. 

T.  8.  Osborne  for  appellant  Bobt  U  Bog- 
«s,  Atly.  Gen.,  for  the  State. 

WOOD.  J.  At  tbe  March  term,  3905,  of 
the  Sebastian  circuit  court,  Ft  Smith  dl»- 
trlct  tbe  grand  Jury  returned  an  indictment 
against  Kent  Feggee,  Oal  Day,  and  Oreen 
Boblnson  ft>r  assault  with  intent  to  kill  and 
murder.  At  the  trial  a  serra'ance  was  taken, 
and  appellant  was  tried  on  a  plea  of  not 
guilty,  found  guilty,  and  his  punishment  as- 
sessed at  three  years  in  the  penitentiary. 
His  motion  for  a  new  trial  having  been  over^ 
ruled,  be  appealed  to  this  court 

The  Attorney  General  confesses  error. 
The  proof  does  not  show  that  appellant  took 
I»art  in  the  assault  What  he  did  was  done 


after  the  assault  was  over,  and  Is  not  shown 
to  have  had  any  connection  therewith.  The 
appellant  was  Indicted  as  principal  offoid- 
er.  But  he  vras  not  present  when  the  otrmse 
was  committed.  The  confession  of  error  Is 
sustained. 
Beversed,  and  remanded  tor  new  trlaL 


PINB  BLUFF  IBON  WOBES  BOLING 
A  BBO. 

(Snpreme  Court  of  Arkansas.   May  27,  1906.) 

1.  Baiucbht  vob  Bbfaxb— Ihpbopo  Dblat— 
Sfbcial  Dahaoi. 

Wbere  one  employed  to  repair  the  cylinder 
of  an  engine  improperly  delayed  the  re  tarn  of 
the  cylinder,  bnt  had  no  notice  that  it  was  part 
of  an  eiuine  used  in  rnnning  a  sawmill,  he  was 
not  liabto  for  special  damage  caused  by  the 
Idleness  of  the  mill  daring  the  delay. 

2.  Sams— Lnn. 

A  repairer  of  machinery  has  a  lien  there- 
on, entitling  him  to  retain  possession  until  the 
repair  charges  are  paid  or  tendered. 

EEkL  Note, — For  cases  In  p<^t  see  voL  8, 
Cent  Dig.  Bailment  §S  78,  82.1 

Appeal  from  Circuit  Court,  Ashley  County; 
Zacbariah  T.  Wood,  Judge. 

Action  by  Bollng  &  Bro.  against  the  Pine 
Bluff  Iron  Worlis.  From  a  Judgment  for 
plalntlfls.  defendant  ai^eals.  Reversed. 

Austin  ft  Danaher,  for  appellant 

BATTLE;  J.  "Boling  &  Bro.  shipped  ttom 
Hamburg  to  Pine  Bluff  Iron  Works,  Pine 
Bluff,  Ark.,  an  engine  cylinder,  to  be  repaired. 
They  did  not  send  any  letter  or  other  notice 
of  the  Intended  ^pm^t  but  asked  tbelr 
friend,  W.  B,  Klttrell,  to  vnrlte,  telling  appel- 
lant what  repairs  to  make  on  the  cylinder. 
Klttrell  wrote  the  letter  as  requested,  and 
appellant  repaired  tbe  cylinder,  charged  the 
repair  bill  of  f  12.^  to  Klttrell.  and  on  Janu- 
ary 24,  1902,  shipped  the  cylinder  back  to 
Klttrell,  at  Hamburg,  sending  it  under  a  ship- 
per's order  bill  of  lading,  which  appellant  at- 
tached to  a  draft  on  Klttrell  for  1120,27,  be- 
ing the  amount  due  from  Klttrell  to  appeUant; 
including  the  $12.42  tor  repairs  on  the  cyUn- 
der  in  ctmtroversy. 

"Just  before  the  return  shipment  of  the 
cyllndOF,  Klttrell  wrote  to  appellant  saying 
that  the  cylinder  had  been  smt  by  and  b» 
longed  to  Boting  &  Bro.,- and  that  Klttrell 
was  not  responirible  for  the  repairs.  This, 
letter  is  dated  January  23d.  The  evidence' 
does  not  show  that  this  letter  ever  reached 
appellant  but  from  Um  way  malls  are  car- 
ried, which  was  familiar  to  the  Jury,  tibe 
letter  could  not  have  reached  appellant  until 
late  in  tiie  afternoon  of  the  24th,  the  day  titte 
cylinder  was  shipped.  On  February  1st  R. 
6.  Bollng  wrote  to  appellant  that  he  was  the 
owner  of  the  cylinder,  and  complained  of  Its 
having  been  returned  with  bill  of  lading  at- 
tached  to  a  draft  on  Klttrell.  Appellant  re- 
plied, referring  Bollng  to  Klttrell;  saylag  Kit- 
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trell  bad  ordered  the  work  done^  and  to  blm 
tbey  looked  for  a  settlement  of  the  repair 
bill.  Wltboot  further  ado,  Bollng  &  Bro. 
then  Tqtlerled  the  cylinder,  vitfaont  having 
paid  or  tea&exeA  the  repair  charges  to  ap- 
pellant. 

"Upon  the  measnre  of  damages,  R.  B.  Bol- 
lng testified  that  he  was  kept  ont  of  the  use 
of  the  blinder  eight  days  b7  reason  of  ap- 
pellonlfs  action;  that  the  tmly  attempt  he 
eTcr  made  to  pay  the  repair  charges  vas 
to  offer  the  railroad  company's  agent  f  15. 
He  likewise  testified  that  he  was  engaged  In 
nmnlng  a  sawmill;  that  the  ens^ne  of  which 
the  (^linder  was  a  part  was  the  motive  pow- 
er of  the  mill;  that  his  mill  was  necessarily 
shot  down  while  the  cylinder  was  delayed. 
All  of  this  testimony  was  objected  to  by  de- 
fendant, and  exceptions  duly  saved.  He  was 
further  asked,  ovw  defendant's  objection, 
this  Question: 

"  'What  was  the  nsaUe  value  of  that  piece 
of  machinery  a  day  to  yoaT 

"W.  E.  Kittiell  was  asked  and  permitted 
to  answer  similar  questions,  and  gave  sim- 
ilar testimony.  The  court  instructed  witness 
Klttrell,  on  tUs  part  of  his  testimony,  as  fol- 
lows: 

*"Yon  may  take  Into  consideration  the 
purpose  for  which  It  was  used,  and  say  what 
the  cash  value  of  that  cylinder  was  to  that 
mill  per  dfty.' 

"The  witness  answered,  'Not  less  than  flO 
nor  moiB  than  $20  per  dsy.' 

"B.  S.  Bollng,  In  answer  to  similar  ques- 
tion, and  under  similar  instructions  from 
the  court,  Ukewlse  testified  that  the  value 
of  the  blinder  per  day  to  the  mill  was  $12 
to  $16. 

"On  cross-examination  both  of  these  wit- 
nesses (Klttrell  and  Bollng)  testified  that  the 
cylinder  was  worth  about  f4(^  and  that  $40 
per  year  would  be  a  big  rental  value  for  IL 

"The  two  Bollngs  and  Kittrdl  were  also 
permitted  to  testis,  ovw  ftppellantfs  objec- 
tion, as  to  the  character  of  the  mUl  operated 
by  plaintiffs. 

"John  L.  Hilts;  witness  fyr  the  defendant, 
testified  tiiat  the  rental  value  of  the  piece  of 
machtoery  was  not  over  $2.00  per  month.** 

The  jury  returned  a  verdict  In  favor  of  the 
lOalntiffs  tor  the  cylinder,  and  fRf  damages, 
and  the  defendant  appealed. 

The  testimony  of  Bollng  and  Klttrell  as  to 
the  value  of  the  blinder  to  plaintiffs,  as  a 
part  of  their  sawmill,  was  ^incompetent  and 
should  not  have  been  admitted.  There  is 
noUilng  to  the  record  to  show  that  appellant 
had  any  notice  or  knowledge  that  it  was  a 
part  of  an  engine  used  In  running  a  saw- 
mill, or  how  It  was  used.  Appellees  were  not, 
■Quezon,  «ititled  to  special  damages  on 
that  account.  Hooks  Smelting  Company  v. 
Planters'  Oompress  Ciompany,  72  Ark.  275,  70 
S.  W.  1062. 

Appellant  had  a  lien  oa  the  cylinder  for 
work  and  labor  performed  thereon,  and  was 


entitled  to  possession  of  it  until  such  lien 
was  satisfied  by  payment  or  tender.  1  Jones 
on  Liens  (2d  Ed.)  H  731,  732,  745,  and  cases 
dted. 

Beverse^  and  remand  for  a  new  trial. 


CHURCH  V.  QALLia 
(Bapreoie  Court  of  Arkansas.   May  27,  190B,) 

1.  iNJITWOTrOH— REBTBAIHIKa  EXEOnTIOK  OF 
JUDOMSNI^LOSS  or  RlQHT  OF  APPEAL. 

The  mere  fact  that  one  against  whom  a 
judgment  has  been  rendered  has  lost  his  right 
of  appeal  through  the  loss  by  unavoidable  ac- 
cident of  a  bill  of  exceptions  Is  no  gronnd  for 
enjoining  the  execution  of  a  judgment 

[Bd.  Note. — For  cases  in  point,  see  vol.  80, 
Cent.  Dig.  Judgment,  9  7T3.] 

2.  Same— JuDOHENT  aqainbt  Majbbisd  Wo- 
men. 

The  fact  that  defendant  was  a  married  wo- 
man when  the  action  was  instituted  against 
her,  and  tbfit  her  huslHiDd  was  not  made  a 
party,  is  do  ground  for  enjoining  tbe  execution 
of  the  judgment  against  her. 

Appeal  from  Garland  Chancy  Court; 
AIoDzo  Curl,  Chancellor. 

Bill  by  Mahala  Church  against  Ons  Gallic. 
From  a  decree  for  defendant;  plaintiff  ap* 
peals.  Affirmed. 

This  was  a  bill  to  enj<dn  the  execution  of 
a  writ  of  possession  Issued  upon  a  judgment 
rendered  against  the  appellant  to  favor  of 
the  appellee,  Gus  Gallic,  In  tbe  Garland  cir- 
cuit court,  and  to  compel  the  appellee  to  sub- 
mit  to  a  new  trial.  The  writ  of  posses^n 
was  issued  upon  a  judgment  rendered  to  a 
suit  in  ejectment  for  the  possession  of  the 
land,  the  title  to  wblch  is  bdng  litigated  to 
case  Na  5,254,  now  pending  to  this  court  on 
appeal.  The  complatot  alleged  that  the  said 
Gus  Gallic,  on  the  5th  day  of  May,  IWZ, 
filed  a  complaint  at  law  against  the  appel- 
lant for  the  possession  of  certain  land  there- 
to described,  and  made  a  copy  of  the  com- 
plaint at  law  an  exhibit  to  her  complatot; 
that  the  appelant  answered  said  complatot, 
and  that  upon  a  trial  of  the  cause  judgment 
was  rendered  against  the  appellant  tat  pos- 
session of  the  proi>erty;  that  to  due  time  ap- 
pellant filed  a  motion  for  a*  new  trial,  which 
was  overruled,  and  that  she  saved  her  ex- 
ceptions, and  prayed  an  appeal  to  this  court, 
which  was  granted,  and  the  appellant  given 
until  the  3d  of  August,  1903,  to  teuder  and 
file  her  bill  of  exceptions;  that  the  appellant 
lost  her  right  of  appeal  from  said  judgment, 
which'  was  unjust  and  toequltoble,  by  the 
loss  of  the  bill  of  exceptions,  an  accident  un- 
avoidable on  her  part;  that  the  appellant 
was,  at  the  time  said  suit  at  law  was  filed 
against  her,  and  had  ever  since  been,  a  mar- 
ried woman,  and  that  her  husband  was  not 
made  a  party  to  said  suit;  that  the  appellee, 
Gus  Gallic,  had  caused  a  writ  of  possession 
to  be  Issued  against  the  appellant,  Mabala 
Church,  upon  said  Judgment,  and  that  tbe 
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appellee  R.  L  Williams,  aa  sheriff,  was 
threatening  to  eject  her  from  said  premises. 
The  prayer  was  for  an  lojunctltm.  and  for 
the  JudgmeDt  at  law  to  be  annulled,  or  that 
appellee  be  required  to  submit  to  a  new  trial, 
and  for  other  and  furtho'  relief.  The  ap- 
pellee filed  a  demurrw  and  answer.  In  his 
answer  he  denied  that  appellant  filed  a  mo- 
tion for  a  new  trial,  and  denied  all  (tf  the  al- 
legations as  to  the  ttrne  given  in  which  to 
file  a  bill  of  exceptions  and  the  loss  of  same, 
and  alleged  negligence  Id  the  appellant. 

James  B.  Hogae,  for  appellant. 

WOOD.  J.  (after  stating  the  facts).  The 
complaint  was  defective.  It  did  not  state 
a  cause  of  action.  Tfae  general  allegation 
that  appellant  lost  lier  right  of  appeal  bj 
the  loss  of  a  bill  of  exceptione — an  accident 
unaToidable  on  her  part — states  no  ground 
for  equitable  Interposition  under  Kansas  & 
Arkansas  Valley  By.  Co.  t.  Eitzhngh,  61 
Ark.  341,  83  S.  W.  960.  64  Am.  St  Rep.  211. 
This  defect  In  statement,  however,  might 
have  .been  reached  by  motion  to  make  more 
specific.  But  the  complaint,  even  if  treated 
as  sufficient  on  demurrer  in  this  particular, 
did  not  state  any  ground  for  relief  on 
the  merits.  The  fact  that  appellant  was 
a  married  woman  at  the  time  a  suit  at 
law  was  filed  against  her.  and  that  ber  hus- 
band was  not  made  a  party  to  such  suit  at 
law,  presents  no  reason  whatever  why  a 
Judgment  should  not  have  been  rendered 
against  her  at  law,  and  no  reason  for  the  in- 
tervention of  chancery  to  prevent  the  en- 
forcement of  such  Judgment  It  does  not 
appear  that  the  demurrer  was  Insisted  upon 
In  the  lower  court  The  cause  was  heard  by 
the  chancellor  upon  depositions  concerning 
the  failnre  to  obtain  bill  of  exceptions.  The 
testimony  of  the  circuit  Judge  before  whom 
case  at  law  was  tried,  shows  conclusive- 
ly that  appellant  was  entitied  to  no  relief 
nnder  the  rule  announced  by  this  court  In 
I^.  Go.  T.  FItshugh,  supra.  **that  when  a 
party  who  is  himself  free  from  fault,  and 
against  whom  an  nnjust  and  Inequitable 
Judgment  has  been  rendered,  has  lost  his 
right  of  appeal  ■  by  unavoidable  accident  a 
court  of  equity  In  this  state  has  the  power 
to  grant  relief.**  No  unavoidable  accident 
and  no  nnjust  and  Inequitable  Judgment 
were  shown. 

The  decree  of  the  chancellor  dismissing 
appellant's  bill  is  therefore  aflirmed. 


BHSSOURI,  K.  &  T.  RT.  CO.  v.  KTDD.* 

(Court  of  Appeals  of  Indian  Territory-   Oct  19, 
1904.) 

Afpkai^Bribtb— Failitbe  to  Fili— -Disuis- 

Where,  after  submission  of  a  case  on  ap- 
peal, agreement  of  counsel*  appellant  was 
j^rea  80  days  In  which  tq  file  a  brief,  and  ap- 

*B«Ii«sniic  deolod  June  16,  IMS. 


pdlee  was  given  a  similar  time  to  nplr,  but  no 
briefs  were  filed,  the  appeal  would  be  dismiaaed. 

[Ed.  Note. — VoT  cases  In  point  ses  St 
dent  Dig,  Appeal  and  Brror,  |  8108.] 

Appeal  from  the  United  States  Ooort  fOr 
the  Northern  District  of  the  Indian  Terri- 
tory ;  before  Justice  J<dm  B.  Thomas,  March 
16^  1901. 

Action  by  Erby  Eldd,  by  Henry  Sldd,  bis 
fathw  and  next  friend,  against  the  Missouri, 
Kansas  &  Texas  Hallway  Company.  Fran  a 
Judgmoit  for  plaintm,  defendant  appealSL 

Dismissed. 

CIlfTord  L.  Ja<^8on,  for  appellant  Hutch- 
ings  &  West  and  Wells  &  Bonner,  for  appel- 
lee. 

BATMOND.  O.  J.  This  Is  an  action  for 
personal  injury  brought  by  plalutUf  against 
the  defendant  The  record  was  filed  In  this 
court  on  the  16th  day  of  May.  1901.  The 
case  was  submitted  October  1. 1901.  by  agree- 
ment of  counsel,  and  the  appellant  was  given 
until  November  1,  1901,  in  which  to  file  brief. 
The  appellee  was  to  file  his  brief  under  the 
same  rule  of  court  in  80  days  thereafter,  and 
appellant  was  given  leave  to  reply.  No  briefs 
by  either  party  have  been  filed. 

The  appeal  is  therefore  dismissed  tor  want 
of  compliance  with  the  role, 

CLAYTON,  T0WN8BND,.  and  OILE^ 
concur. 


WAtXACB  et  aL  V.  ADAMS  et  aL 
(Court  of  Appeals  of  Indian  Territory.  June 
16, 1906.) 

Indians  —  Cttizenship  —  Oouttrs— Bbtab- 
LIBHUSNT— Statutes— Co  NSTiTCTiOKAiJTT. 
Act  Cong.  Jnly  1.  1902,  c.  1362,  pars.  31- 
83,  82  Stat  646^648,  establlslilDg  a  Choctaw 
and  Chickasaw  citiEenship  court  for  the  purpose 
of  determining  dtlzenibip  In  sudi  tribes,  and 
providing  the  procedure  therein^  Is  oonstitu< 
tional. 

Appeal  from  tiie  T7nlted  States  Oonrt  for 
the  Southern  District  of  the  Indbm  Territory; 
before  Justice  Hosea  TOWDsend,  April  8, 

1906. 

Actl<ni  by  BUa  Adams  anS  others  against 
Hugh  Wallace  and  others.  Judgment  Cor 
plaintiffs.  Defendants  api>eal.  Affirmed. 

Gruce,  Oruce  &  Bleakmore^  fOr  appellants. 
H.  H.  Brown,  for  appellees. 

PBB  CURIAM.  The  main  questitm  pre- 
sented by  this  appeal  is  one  involving  the 
constitutionality  of  paragraphs  31,  32,  and 
33  of  the  act  of  Congress  of  July  1,  IWtZ 
(32  Stat.  646-648^  c.  1362).  These  paragraphs 
are  as  follows: 

"(31)  It  being  claimed  and  insisted  by  the 
Cnioctaw  and  Chickasaw  Nations  that  the 
United  States  courts  in  the  Indian  Territory, 
acting  under  the  act  of  Congress  approved 
June  10, 1896,  have  admitted  persons  to  citi- 
zenship or  to  enrolhnent  as  such  dtlaens  In 
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tbm  Choctaw  and  Chickasaw  Nations,  re- 
spectively, without  notice  of  the  proceedings 
In  sach  courts  being  given  to  each  of  said 
nattons;  and  It  helng  insisted  by  said  nations 
that,  in  BDch  proceedings,  nottee  to  each  of 
said  nations  was  Indispensable;  and  It  being 
claimed  and  insisted  by  said  nations  that  the 
proceedings  in  the  United  States  courts  in  the 
Indian  Territory,  under  the  said  act  of  June 
10,  1896,  should  have  been  confined  to  a  r&- 
Tlew  of  the  action  of  the  Commission  to  the 
Five  Civilized  Tribes,  upon  the  papers  and 
evidence  submitted  to  such  commission,  and 
should  not  have  extended  to  a  trial  de  novo 
of  the  question  of  dtlzensliip;  and  it  being 
desirable  to  finally  determine  these  ques- 
tions, the  two  nations.  Jointly,  or  either  of 
said  nations  acting  separately  and  making 
the  other  a  party  defendant,  may,  within 
90  days  after  this  agreement  becomes  effec- 
tive, by  a  bU)  in  equity  filed  in  the  Choctaw 
and  Chickasaw  citizenship  court  hereinafter 
named,  seek  the  annulment  and  vacation  of 
all  such  decisions  by  said  courts.  Ten  per- 
sons so  admitted  to  dtleenshlp  or  enrollment 
by  said  courts,  with  notice  to  one  but  not 
to  both  of  said  nations,  shall  be  made  de- 
fendants to  said  suit  as  representatives  of 
the  entire  class  of  persons  similarly  situated, 
the  number  of  such  persons  being  too  my 
merous  to  require  all  of  them  to  be  made  in- 
dividual parties  to  the  suit;  but  any  person 
so  situated  may,  upon  his  application,  be 
made  a  party  defendant  to  the  suit  Notice 
of  the  Institution  of  said  suit  shall  be  person- 
ally served  upon  the  chief  executive  of  the 
defendant  nation,  if  either  nation  be  made  a 
par^  defendant  as  aforesaid,  and  upon  each 
of  said  ten  representative  defendants,  and 
shall  also  be  published  for  a  period  of  four 
weeks  In  at  least  two  weekly  newspapers 
having  general  circulation  In  the  Choctaw 
and  Chickasaw  Nations.  Such  notice  shall 
set  forth  the  nature  aud  prayw  of  the  bill, 
with  the  time  for  answering  the  same, 
which  shall  not  be  less  than  thirty  days  aft- 
er the  last  publication.  Said  suit  shall  be 
determined  at  the  earliest  practicable  time, 
shall  be  confined  to  a  final  determination  of 
the  questions  of  law  here  named,  and  shall 
be  without  prejudice  to  the  determination  of 
any  charge  or  claim  that  the  admission  of 
such  persons  to  citizenship  or  enrollment  by 
said  United  States  courts  in  the  Indian  Terri- 
tory was  wrongfully  obtained  as  provided  In 
the  next  section.  In  the  event  said  citizen- 
ship judgments  cr  decisions  are  annulled  or 
vacated  in  the  test  suit  hereinbefore  author^ 
ized,  because  of  either  or  both  of  the  Irregu- 
larities claimed  and  insisted  upon  by  said 
nations  as  aforesaid,  then  the  files,  papers 
and  proceedings  in  any  citizenship  case  In 
which  the  judgment  or  decision  Is  so  an* 
nulled  or  vacated,  shall,  upon  written  appli- 
cation therefor,  made  within  ninety  days 
thereafter  by  any  party  thereto,  who  is  thus 
deprived  of  a  favorable  judgment  upon  his 


claimed  citizenship,  be  transferred  and  certi- 
fied to  said  citizenship  court  by  the  court 
having  custody  aud  control  of  such  flies,  pa- 
pers and  proceedings,  and,  upon  the  filing 
In  such  citizenship  court  of  the  files,  papers 
and  proceedings  In  any  such  citizenship  case, 
accompanied  by  due  proof  that  notice  In  writ- 
ing of  the  transfer  and  certification  thereof 
has  been  given  to  the  dilef  executive  officer 
of  each  of  said  nations,  said  citizenship  case 
shall  be  docketed  In  said  citizenship  court, 
and  such  further  proceedings  shall  be  bad 
therein  in  that  court  as  ought  to  have  been 
hsd  in  the  court  to  which  the  same  was  tak- 
en on  appeal  from  the  Commission  to  the 
Five  Civilized  Tribes  and  as  If  no  judgment 
or  decision  had  been  rendered  therein. 

"(32)  Said  citizenship  court  shall  also  have 
appellate  jurisdiction  over  all  Judgments  of 
the  courts  In  Indian  Territory  rendered  un- 
der said  act  of  Congress  of  June  tenth, 
eighteen  himdred  and  ninety  six,  admitting 
persons  to  citizenship  or  to  enrollment  as 
citizens  In  either  of  said  nations.  The  right 
of  appeal  may  be  exercised  by  tbe  said  na- 
tions Jolntiy  or  by  either  of  them  acting  sep- 
arately at  any  time  within  six  months  after 
this  agreement  Is  finally  ratified.  In  the  ex- 
ercise of  sadi  appellate  jurisdiction  said  citi- 
zenship court  shall  be  authorized  to  consider, 
review  and  revise  all  such  Judgments,  both 
as  to  findings  of  fact  and  conclusions  of  law, 
and  may,  wherever  in  Its  Judgment  substan- 
tial justice  will  thereby  be  subserved,  per- 
mit either  party  to  any  appeal  to  take  and 
present  such  further  evidence  as  may  be 
necessary  to  enable  said  court  to  determine 
the  very  right  of  the  controversy.  And  said 
court  shall  have  power  to  make  ail  needful 
rules  and  regulations  prescriNng  the  manner 
of  taking  and  conducting  said  appeals  and 
of  taking  additional  evidence  therein.  Such 
citizenship  court  shall  also  have  like  appel- 
late Jurisdiction  and  authority  over  Judg- 
ments rendered  by  such  courts  under  the  said 
act  denying  claims  to  citizenship  or  to  enroll- 
ment as  citizens  In  either  of  said  nations. 
Such  appeals  shall  be  taken  within  the  time 
hereinbefore  specified  and  shall  be  taken, 
conducted  and  disposed  of  In  the  same  man- 
ner as  appeals  by  the  said  nations,  save  tliat 
notice  of  appeals  by  citizenship  claimants 
shall  be  served  upon  the  chief  executive  of- 
ficer of  t>oth  nations.  Provided,  that  para- 
graphs thirty  one,  thirty-two  and  thirty-three 
hereof  shall  go  Into  effect  immediately  after 
the  passage  of  this  act  by  Congress. 

"(33)  A  court  is  hereby  created,  to  be 
known  as  the  Choctaw  and  Chickasaw  Citi- 
zenship Court,  the  existence  of  which  shall 
terminate  upon  the  final  determination  of 
the  suits  and  proceedings  named  In  the  last 
two  preceding  sections,  but  In  no  event  later 
than  the  thirty-first  day  of  December,  nine- 
teen hundred  and  three.  Said  court  shall 
have  all  authority  and  power  necessary  to 
Uie  hearing  and  determinatlan  of  the  salts 
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and  proceedings  so  committed  to  Its  jurisdic- 
tion, Including  the  authority  to  Issue  and 
enforce  all  requisite  writs,  process  and  or- 
ders, and  to  prescribe  roles  and  regulations 
for  the  transaction  of  Its  business.  It  shall 
also  have  all  the  powers  of  a  CSrcolt  Court 
of  the  United  States  in  compelling  the  pro- 
duction of  books,  papers  and  docnments,  the 
attendance  of  witnesses  and  In  punishing 
contempt.  Except  where  herein  otherwise 
expressly  provided,  thfe  pleadings,  practice 
and  proceedings  In  said  court  shall  conform, 
as  near  aa  may  be,  to  the  pleadings,  prac- 
tice and  proceedings  In  equity  cases  In  the 
Circuit  Courts  of  the  United  StatM.  The 
testimony  shall  be  taken  In  court  or  before 
one  of  the  Judges,  so  far  as  practicable^  Each 
Judge  shall  be  authorized  to  grant,  In  raca- 
tloo  or  recess,  Interlocutory  orders  and  to 
hear  and  dispose  of  Interlocutory  motions 
not  affecting  the  substantial  merits  of  the 
case.  Said  court  shall  have  a  chief  Judge 
and  two  associate  Judges,  a  clerk,  a  stenog- 
rapher, who  shall  be  deputy  clerk,  and  a 
bailiff.  The  judges  shall  be  appointed  by  the 
President,  by  and  with  the  advice  and  con- 
8«it  of  the  Senate,  and  shall  each  receive  a 
compensation  of  five  thousand  dollars  per 
annum,  and  his  necessary  and  actual  travel- 
ing and  personal  expenses  wblle  engaged  In 
the  performance  of  his  duties.  The  clerk, 
Bten<^apher  and  bailiff  shall  be  appointed 
by  the  Judges,  or  a  majority  of  them,  and 
shall  receive  the  following  yearly  compensa- 
tion: Clerk,  two  thousand  four  hundred 
dollars;  sten(^apher,  twelve  hundred  dol- 
lars ;  bailiff,  nine  hundred  dollars.  The  com- 
pensation of  all  these  officers  shall  be  paid 
by  the  United  States  in  monthly  Install- 
ments. The  moneys  to  pay  said  compensa- 
tions are  herehj  apprc^rlated,  and  there  Is  al- 
so hereby  appropriated  the  sum  of  five  thoa- 
sand  dollars,  or  so  much  thereof  as  may  be 
necessary,  to  be  expended  under  the  direc- 
tion of  the  Secretary  of  the  Interior,  to  pay 
such  contingent  expenses  of  said  court  and 
Its  officers  as  to  such  Secretary  may  seem 
proper.  Said  court  shall  have  a  seal,  shall 
sit  at  such  place  or  places  In  the  Choctaw 
and  OhicAaaaw  Nations  as  tha  Judges  may 


designate,  and  shall  hold  public  sessions,  be- 
ginnli^  the  first  Monday  in  each  mdnth,  so 
far  as  may  be  practicable  or  necessary.  Each 
Judge  and  the  clerk  and  deputy  clerk  shall 
be  authorized  to  administer  oaths.  All  writs 
and  processes  Issued  by  said  court  shall  be 
served  by  the  United  States  marshal  for  the 
district  In  which  the  service  is  to  be  had. 
The  fees  for  serving  process  and  the  fees  of 
witnesses  shall  be  paid  by  the  party  at  whose 
instance  such  process  is  Issued  or  such  wit- 
nesses are  subpoenaed,  and  the  rate  or 
amount  of  such  fees  shall  be  the  same  as  Is 
allowed  in  civil  causes  in  the  Circuit  Court 
of  the  United  States  for  the  Western  Dis- 
trict of  Arkansas.  No  fees  shall  be  charged 
by  the  clerk  or  other  officers  of  said  court. 
The  clerk  of  the  United  States  Court  in  In- 
dian Territory  having  custody  and  control  of 
the  files,  papers  and  proceedings  in  the  orig- 
inal citizenship  cases,  shall  receive  a  fee  of 
two  dollars  and  fifty  cente  for  transferring 
and  certifying  to  the  dtlzensblp  court  the 
files,  papers  and  proceedings  In  each  case, 
without  regard  to  the  number  of  persons 
whose  citizenship  Is  involved  therein,  and  said 
fee  shall  be  paid  by  the  person  applying  f«r 
such  transfer  and  certification.  The  Judg- 
ment of  the  citizenship  court  in  any  or  all  of 
the  suite  or  proceedings  so  committed  to  Ita 
Jurisdiction  shall  be  final.  All  expenses  nec- 
essary to  the  proper  conduct,  on  behalf  of 
the  nations,  of  the  suits  and  proceedings  pro- 
vided for  in  this  and  the  two  preceding  sec- 
tions shall  be  Incurred  under  the  direction  of 
the  executives  of  the  two  nations,  and  the 
Secretary  of  the  Interior  Is  hereby  authoriz- 
ed, upon  certificate  of  said  executives,  to  pay 
such  expenses  as  in  hla  Judgment  are  rea- 
sonable and  necessary  out  of  any  of  toe  Joint 
funds  of  said  nationa  In  Uie  Treasury  of  tbe 
United  States." 

This  court,  after  examination  of  the  rec- 
ord, is  of  opinion  Congress  had  the  power 
to  enact  the  provisions  above  set  out,  and 
that  they  are  not  in  conflict  with  the  Consti- 
tution of  tbe  United  Stetes;  and  the  opin- 
ion of  the  court  below  Is  therefore  affirmed. 

TOWNSEND.  J.,  did, not  sit  In  tbe  cause. 
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WHITKBT  T.  WHITNEY  (two  cases). 
(Court  of  Appeal!  of  Kentucky.    June  17, 
1905.) 

1.  Pabtnebsuip— Suit  Betwebu  PASXHEits— 
Sau  of  Assbts. 

In  a  suit  to  settle  a  fire  insurance  partner- , 
■hipt  the  book  showing  expirations  of  policies 
should  have  been  sold  with  the  other  property 
and  effects  of  the  firm. 

2.  Same— Sextlembnt. 

Where,  in  a  snit  to  settle  a  fire  insurance 
partnership,  one  of  the  parties  moved  the  chan- 
cellor for  sale  of  the  book  of  expirations  with 
the  other  property  of  the  Srm,  which  was  over- 
raled,  and  an  order  nranting  him  an  api>eal 
fmn  the  roling  was  snbaequently  set  aside,  and 
all  the  property  was  sold  except  the  book-— the 
purchaser  at  the  sale  not  claiming  to  have  been 

Srejudiced  by  the  court's  error — and  the  book 
ring  almoet  valnelesB^  It  was  no  ground  for 
setting  aside  the  sale. 

3.  Saxb— Sai^t. 

In  a  suit  for  the  settlement  of  a  fire  insur- 
ance partnership,  it  appeared  that  plaintiff  was 
taken  Into  the  firm  by  defendant  as  a  partner 
when  plaintiff  was  yonng  and  inexperienced, 
while  defendant  was  a  well-known  and  active 
business  man,  with  an  established  insurance 
business,  and  that  his  position  as  assessor  of 
the  city  gsTe  him  a  wide  acquaintance,  and  that 
he  naed  his  position  to  sood  effect  in  obtaining 
bnsineoB,  spending  hut  little  of  his  time  In  the 
office ;  the  clerical  work  and  other  active  work 
being  done  by  plaintiff.  Held,  that  the  mere 
fact  that  plaintiff  did  the  greater  part  of  the 
derical  and  other  work  did  not  justify  the 
court  in  aUowhog  him  a  salary. 

[Eid.  Note. — ^For  cases  in  point,  see  vol.  88, 
Cent.  Dig.  I^rtnership,  (  131 J 

4.  Sams— Chabqb  fob  Sebvices. 

Partners  are  not  entitled  to  charge  each 
other  or  the  firm  for  services  in  the  firm  busi- 
ness nnleas  there  ts  a  special  agreement  to  that 
effect,  or  the  agreement  can  oe  implied  from 
the  course  of  business. 

[Ed.  Note. — For  cases  in  point,  aee  vol  88, 
Cent  Dig.  Partnership,  S  131J 

5.  Saicb — Leoai.  Expenses. 

On  a  partnership  accounting,  one  of  the 
partners  should  have  been  charged  with  half 
of  die  attorney's  fees  and  costs  expended  by  the 
other  partner  in  a  suit  brought  by  him  in  pnr- 
saanoe  of  firm  business  and  m  the  name  ol^the 
firm. 

[Bid.  Notfe— Vor  cases  in  point,  see  Tol.  88i 
Cent.  Dig.  PartuOTship.  H  132.  701.] 

i^Mlt  from  Ofrcnlt  Court  Kenton  Conn- 
ty. 

"Not  to  b«  officially  reported." 

Suit  by  H.  A.  Whitney  against  John  Whit- 
ney, and  suit  by  John  Whitney  against  H. 
A.  WUtney  for  a  partnership  accotintlng, 
and  from  the  decree  H.  A.  Whitney  appeals 
In  each  case.  Reversed. 

See  74  8.  W.  104. 

B.  F.  Orazfani  and  Greene  ft  Van  Winkle, 
far  appelant  Wm.  A.  Byme,  for  appellee. 

SETTLE,  J.  Appellant  is  a  n^hew  of  ap- 
pellee. In  1884  they  became  equal  partners 
in  the  Insurance  business,  and  tliia  partner- 
ship continued  until  March,  1902,  and  was 
then  dissolved  by  act  of  the  partners.  Fol- 
lowing the  dissolution,'  each  partner  brought 
tnlt  against  the  othw  for  a  settlement  of 
tto  partnership  business  and  affairs.  The 
two  actions,  in  effect  the  same,  progressed 


as  one.  Before  a  settlement  of  tiie  partner- 
ship was  effected  by  the  commissioner  to 
whom  the  two  causes  were  referred  for  that 
pmrose,  the  chancellor  entered  a  Judgment 
directing  the  sale  of  the  book  of  expirations 
owned  by  the  flrra,  which  contained  entries 
showing  the  names  of  the  persons  holding 
policies  issued  by  the  insurance  companies 
formerly  represented  by  appellant  and  ap- 
pellee as  agents,  and  when  such  policies 
would  expire.  The  chancellor  soon  there- 
after entered  a  second  judgment  for  a  sale 
of  all  the  partnership  property  and  effects  of 
the  firm,  except  the  book  of  expirations.  An 
appeal  was  taken  from  the  first  Judgment 
by  appellee,  and  from  the  second  by  appel- 
lant This  court  reversed  the  first  and  af- 
firmed the  second  Judgment.  Upon  the  re- 
turn of  the  cases  to  the  court  below  appel- 
lant moved  the  chancellor  for  an  order  of 
sale  of  the  book  of  ex[dratlons  with  the  oth- 
er property  and  effects  of  the  firm  directed 
by  the  second  Judgment  (afllrmed  by  this 
court  [77  S.  W.  206])  to  be  sold.  His  mo- 
tion was  overruled,  and,  from  the  Judgment 
overruling  same,  appellant  prayed  and  was 
granted  an  appeal,  and  he  thereafter  execut- 
ed an  appeal  bond.  Later  the  appeal  thus 
granted  by  the  lower  court  was  by  order 
set  aside,  over  appellant's  objection.  But 
appellant  thereafter  renewed  his  motion  for 
a  sale  of  the  book  of  expirations  with  the 
other  property  and  effects  of  the  firm,  whlch^ 
was  again  overruled,  and  to  this  Judgment 
overruling  his  motion  for  an  order  for  the 
sale  of  the  book  of  wcplratlons  with  the 
property  of  the  flirm  he  excepted.  In  the 
meantime  the  commissioner  sold  all  the  prop- 
erty and  effects  of  the  firm,  except  the  book 
of  expirations,  under  the  second  Judgment 
after  its  affirmance  by  this  court  and  also 
made  and  reported  to  the  court  a  settlement 
of  the  partnership.  Appellant  excepted  to 
the  report  of  sale,  and  both  he  and  appel- 
lee excepted  to  the  settlement  but  the  ex- 
ceptions were  all  overruled  and  both  reports 
confirmed  by  the  chancellor;  and,  from  the 
judgments  confirming  the  sale  and  settle- 
ment, appellant  also  prayed  and  was  granted 
an  appeal. 

We  deem  It  unnecessary  to  decide  whether 
or  not  the  chancellor  was  In  error  In  setting 
aside  BO  much  of  the  first  Judgment  as  grant- 
ed appellant  an  appeal,  though  we  think 
bis  motion  for  an  order  directing  the  sale  of 
the  book  of  expirations  with  the  other  prop- 
erty and  effects  of  the  firm  should  have  been 
sustained,  as  it  could  have  been  sold  to 
much  better  advantage  with  the  other  prop- 
erty than  alone;  and,  besides,  under  the 
opinion  and  mandate  of  this  court,  it  could 
not  properly  be  sold  alone.  But  we  do  not 
think  the  refusal  to  order  the  sale  of  the 
book  of  expirations  with  the  other  property 
of  the  firm,  or  the  setting  aside  of  the  order 
granting  appellant  an  appeal  therefrom,  will 
now  authorize  this  court  to  direct  the  setting 
aside  of  the  sala   Besides,  all  questions  that 
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might  have  arisen  on  that  appeal  can  now 
be  raised  on  the  exceptions  to  and  appeal 
from  the  judgment  confirming  the  sale  of 
the  other  property.  We  do  not  think  the 
chancellor  erred,  however,  la  oTerruling  the 
exceptions  to  the  r^ort  of  sale,  notwith- 
standing his  error  In  refusing  to  sell  the  book 
of  esphratlons  with  the  other  property  sold. 
The  pnrchasOT  at  the  sale  did  not  claim  to 
have  been  prejudiced  by  that  error  of  the 
court,  and,  in  all  probability,  the  book  of  ex- 
plratlona  at  the  time  of  the  sale  had  be- 
come practically  valueleM.  fnnn  the  lapse 
of  time,  and  the  ei^iratlon.  In  large  part, 
of  the  policies,  the  dates  of  which  appear 
therein.  The  book  of  exidratlons  dionld  yet 
be  sold  by  order  of  the  court 

Aroellant  complains  that  the  commlsBlon- 
er's  report  ot  settlement  and  the  judgment 
rendered  thereon  shoold  have  allowed  him. 
In  addition  to  his  share  of  the  profits  of  the 
partnership  business,  compensation  or  salary 
as  manager  of  the  business  during  the  ex- 
istence of  tbe  partnership,  which  compensa- 
tion, be  Insists,  should  be  at  least  $100  per 
month.  It  Is  contended  by  appellant  that 
he  bad.  during  the  ^Istence  of  the  partner- 
ship, the  actlTe  management  of  the  buslnua 
of  the  firm,  and  was  fialthful  and  efficient  In 
the  conduct  thereof,  whereas  appellee  dur^ 
Ing  the  whcrfe  of  the  partn^shlp,  except  the 
last  two  years,  was  assessor  of  the  dty  of 
Covington,  at  a  salary  of  $2,400  a  year,  and. 
*by  reason  thereof,  had  no  time  to  devote  to 
the  business  of  the  firm,  and  did  not.  In  fact, 
do  so.  It,  however,  appears  that,  when  tak- 
en Into  the  firm  by  appellee  as  a  partner,  ap- 
pelant was  quite  young  and  Inexperienced, 
and  out  ot  employment  Upon  the  other 
hand,  ai^Ilee  at  that  time  was  a  well- 
known  and  active  business  man,  with  an 
established  Insuntnce  business,  and  his  posi- 
tion as  assessor  of  Covington  gave  him  a 
wide  acquaintance  with  the  people  of  that 
city  having  property  to  Insure;  and  it  ap- 
pears from  the  evidence  that  he  used  bis  of- 
ficial position  to  good  effect  In  obtaining 
Imslness  for  the  firm.  Though  but  little 
of  bis  tipie  was  spent  In  the  office,  and  the 
clerical  and  other  active  work  of  the  firm  was 
done  by  appellant,  there  can  be  no  question 
but  that  appellee^  by  reascm  of  his  older  busi- 
ness head  and  experience  as  the  senior  mem- 
ber of  the  firm,  his  official  jrasition,  and 
personal  popularity,  was  at  all  times  dur- 
ing the  continuation  of  the  partnership  a  po- 
tent factor  in  maintaining  its  flnanrlal  stand- 
ing and  bringing  to  It  business  and  patron- 
age. The  mere  fact  that  appellant  did  the 
greater  part  of  the  clerical  and  other  work 
of  the  firm,  and  bad  the  active  management 
of  Its  business,  would  not  have  justified  the 
court  In  allowing  him  a  salary.  It  la  a  well- 
recognized  rule  of  law  In  respect  to  partner- 
ships that  partners  are  not  entitled  to  charge 
each  othOT.  or  the  firm  of  which  they  are 
members,  tor  thebr  services  in  the  firm  busi- 
ness, unless  there  Is  a  special  agreement 


to  that  effect  or  such  agreemrat  can  be 
readily  implied  from  the  course  of  buaiuess 
between  the  partners.  The  evidence  In  this 
case  does  not  show  such  an  agreement  be- 
tween the  partners,  nor  does  it  In  our  opin- 
ion, raise  tbe  Implication  that  such  an  un- 
derstanding existed  between  them.  There- 
fore the  chancellor  did  not  err  la  refusing 
appellant  the  additional  compensation  asked. 

It  Is  also  insisted  for  appellant  that  the 
commlBsioner  and  court  erred  in  allowiog  ap- 
pellee one-half  the  profit  of  fl.lOO  made 
on  the  Stem  property.  An  option  was  tak- 
en on  this  prop^ty  by  appellant  In  the  name 
of  the  firm,  and  sold  to  Overman  &  Scroder 
Cordage  Company  at  tbe  profit  named.  We 
think  the  evidence  shows  that  while  this 
transaction  was,  in  the  main,  conducted  by 
appellant  It  was  done  in  tbe  firm  name  and 
for  the  firm.  And  the  suit  which  was 
brought  against  Stem  to  recover  the  profit 
realized  on  tbe  transaction  was  in  the  name 
of  the  firm.  If  no  recovery  had  resulted, 
appellee  would  have  been  equally  liable  with 
appellant  for  the  attorney's  fees  and  other 
costs  Incident  to  tbe  action.  It  was  not 
em»,  therefore,  to  allow  appellee  one-half 
of  the  profit  on  tbe  Stem  ^perty. 

There,  are.  however,  at  least  three  errors 
in  the  report  of  settlement  and  judgment: 
First.  They  fall  to  charge  appellee  with  half 
the  attorney's  fee  and  coets  expended  by 
appellant  in  the  suit  against  Stem.  Second. 
They  fall  to  charge  the  firm  with  certain 
expense  moneys  necessarily  paid  out  by  ap- 
pellant from  year  to  year  during  tbe  part- 
nership In  the  conduct  of  the  fllrm's  business. 
Appellant  should  have  credit  by  such  of 
these  expenditures  as  the  evidence  may  show 
were  made  by  him  for  the  firm.  Third.  Ap* 
pellant  shordd  have  been  allowed  one-half 
of  tbe  dlvidoids  collected  by  appellee  on 
four  shares  of  stock  in  tiie  Covington  Coal 
Company  which  had  never  been  charged  to 
appellee  on  tbe  books  of  the  firm.  We  think 
the  evidence  shows  that  this  stock  was  the 
property  of  the  firm,  though  transferred  to 
and  held  by  appellee  alone  to  enable  him  to 
become  a  director  In  the  coal  company. 

Because  of  the  errors  indicated,  the  jndg- 
m«it  confirming  the  report  ot  settiemrat  is 
reversed,  and  the  cause  remanded  for  fur* 
ther  proceedings  coiuistent  with  tbe  (vUilon. 


ILLINOIS  CENT.  R.  CO.  v.  BUCHANAN. 

(Court  of  Appeals  of  Kentucky.    June  15, 
1905.) 

OOBPORATTONS  —  APFTLIATED  iHSTITDTIOiia  — 
SEPARATR  ObOAMZATIOHS  —  IJABIUTT  Of 
DOUINANT  CORPOBATIOn. 

A  railroad  hospital  association  was  orsan- 
Ized  as  a  corporatioD  Independent  of  the  rail- 
road, and  by  its  articles  its  directors  were  de- 
clared to  be  certain  officers  of  the  railroad  and 
their  successors  in  office;  and  all  employes 
of  the  railroad  were,  as  aach,  made  members 
thereof.  By  its  by-laws,  ranployea  of  the  rail- 
road ware  entitled  to  its  benefits  in  ease  of  ill- 
ness or  accident,  and  were  required  to  pay  a 
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monthly  asseasment,  proportionate  to  their  sal- 
ariea,  for  its  support.  These  assessments  were 
deducted  by  the  <railroad  from  the  employ^' 
nlaries,  and  paid  over  to  the  treasurer  of  the 
hospital  aaeociation  tor  its  benefit  Held,  that 
the  hospital  cor^^oratlon  was  a  separate  and 
distinct  organization  from  the  railroad,  and  the 
latter  was  not  liable  for  the  conduct  of  the 
hospital  directors,  nor  for  the  nesligence  of 
phy^cians  or  attendants  of  the  hospital  in 
treatiiis  a  railroad  employfi. 

[Ed.  Not*. — For  cases  In  point,  mm  toL  86, 
Cent.  Dig.  CharltleB,  |  lOS.] 

Hobson,  0.  J.,  and  Nunn,  J.,  dissenting. 
Appeal  from  Circuit  Court,  Hopltiiu  Coou- 

iy. 

"Not  to  be  officially  reported." 

Action  by  Ed  Buchanan  against  the  IllinoiB 
Central  Railroad  Company.  From  a  judg- 
ment for  plalntifl,  defendant  aitpeaU.  Be- 
versed. 

J.  M.  Di<^lnBon,  Trabtu^  Doolan  ft  Cox. 
and  Ooidon,  Gordon  &  C<n,  for  anwUant 
C.  J.  Waddill  and  Wm.  Worthtngton,  for  ap- 
pellee. 

PAYNTEB,  J.  While  appellee  was  In  the 
service  of  the  Illinois  Central  Railroad  Com- 
pany his  kneecap  was  broken,  an&  he  was 
sent  to  tbe  Illinois  Central  Hospital  for  treat- 
ment He  claims  that  while  under  tbe  care 
of  the  physicians  and  nurses  of  the  hospital 
he  was  unskillfnily  and  improperly  treated, 
and  thereby  sustained  damages,  and  this  ac- 
tion was  Instituted  to  recover  them,  a  trial 
of  which  resulted  In  a  verdict  for  him.  Tbe 
alleged  right  to  recover  of  the  IlUnois  Cen- 
tral Railroad  Is  based  upon  the  averment 
that  it  bad  entered  upon  a  contract  with 
blm  by  which  it  undertook,  In  the  event  of 
his  Injury,  "that  he  should  be  properly  and 
skillfully  treated  by  proper  and  skillful  sur^ 
geons  in  attendance."  The  court,  by  Its  in- 
structions, In  substance,  submitted  to  the 
Jury  the  Issue  made  a  denial  of  the  above 
averment 

Tbe  appellee  had  been  in  the  employ  of 
the  Illinois  Central  Railroad  Company  for 
more  than  four  days,  and  therefore  was  en- 
titled to  be  received  by  the  Illinois  Central 
Hospital  Association  at  Paducah  for  treat- 
ment The  IllInolB  Central  Railroad  Hospi- 
tal Association  Is  a  corporation  oi^anized 
under  the  g«ieral  laws  of  this  state.  The 
articles  of  Incorporation  read  as  follows: 

"That  M.  Oilleas,  W.  J.  Harahan,  A.  Phil- 
brick.  D.  G.  Murrell,  John  L.  McOuIre,  John 
W.  Whedon,  have  associated  themselves  pur- 
suant to  an  act  of  the  General  Assembly  of 
the  commonwealth  of  Kentucky  of  March  22, 
18D2,  which  act  Is  Incorporated  Into  chapter 
82,  section  879,  880,  and  881,  Kentucky  Stat- 
utes, to  form  a  charitable  corporation, -from 
which  no  private  pecuniary  profit  is  to  be 
derived,  and  have  formed  and  now  form 
such  coriMratlon  and  adopt  the  following  ar^ 
tlclea  of  Incorporation: 

"Article  1.  The  name  of  the  corporation  is 
IIUdoIs  Central  Railroad  Hospital  Associa- 


tion. The  hospital  of  said  association  is  lo- 
cated at  Paducah,  Kentucky,  and  the  prin- 
cipal office  and  place  of  business  la  at  Pa- 
ducah, Kentucky. 

"Art  2.  The  object  for  which  the  corpora- 
tion Is  formed  Is  to  give  proper  care  and 
treatmeht  to  the  sick  and  wounded  employees 
of  the  Illinois  Central  Railroad  Company  on 
the  Louisville  Division,  and  that  portion  of 
tbe  Memphis  Division  extending  from  Padu- 
cah, Kentucky,  to  Memphis,  Tennessee,  and 
Including  Memphis,  Tennessee. 

"Art  3.  Tbe  corporation  shall  have  the 
right  to  sue  and  be  sued,  contract  and  be 
contracted  with,  have  and  use  a  common 
seal  and  alter  tbe  same  at  pleasure,  and  re- 
ceive and  hold  such  ^perty  real  and  per- 
sonal, whether  obtained  by  purchase,  gift  or 
devise  as  may  be  necessary  to  carry  on  or 
promote  the  objects  of  the  corporation,  and 
may  sell  or  dispose  of  such  property  at 
pleasure,  unless  the  property  has  been  receiv- 
ed as  a  gift  or  devise,  for  some  special  pur- 
pose and  If  so  received  It  shall  be  used  and 
applied  only  for  such  purpose.  The  corpora- 
tion may  adopt  such  rules  for  its  govern- 
ment and  operation  not  Inconsistent  with  law 
as  the  directors  may  deem  proper,  but  It 
shall  not  be  operated,  managed  or  used  for 
private  gain  or  engaged  In  any  plan  or 
scheme  of  banking  or  Insurance.  The  cor- 
poration by  the  consent  of  two-thirds  of  the 
directors  may  amend  any  part  of  the  arti- 
cles of  Incorporation  by  filing  and  recording 
the  amendment  in  the  office  of  the  Secreta- 
ry of  State  and  recording  In  the  county  clerk's 
office  of  McCracken  county,  Kentucky.  The 
corporation  for  the  support  of  Its  hospital 
shall  have  power  to  levy  a  monthly  assess- 
ment upon  the  members  of  the  corporation 
of  such  sums  as  shall  be  fixed  by  the  by- 
laws of  tbe  corporation  and  enforce  the  pay- 
ment of  such  assessment  in  the  manner  pro- 
vided by  the  by-laws  of  the  corporation. 

"Art  4.  All  officers  and  employees  of  the 
Illinois  Central  Railroad  Company  on  tbe 
Louisville  Division  and  that  portion  of  the 
Memphis  Division  extending  from  Paducah, 
Kentucky,  to  Memphis,  Tennessee,  Including 
Memphis,  Tennessee,  shall  be  members  of 
the  corporation  except  persons  of  known 
disability  or  suffering  from  chronic  disease. 

"Art  5.  The  corporation  shall  be  govern- 
ed by  a  board  of  eleven  directors  constituted 
as  follows:  M.  OUleas,  the  assistant  general 
superintendent  Of  tbe  Southern  lines  of  tbe 
Dlinois  Central  Railroad  Company  and  bis 
successors  in  office;  D.  G.  Murrell,  the  assist- 
ant chief  surgeon  of  tbe  Illinois  Central  Rail- 
road Company,  located  at  Paducah,  Ken- 
tucky, and  his  successors  In  office;  W.  J. 
Harahan,  superintendent  of  tbe  Louisville 
Division  of  the  lUlnoiB  Central  Railroad 
Company,  and  bis  successor  in  <^ce;  A. 
Phllbrlck,  the  superintendent  of  the  Mem- 
phis Division  of  the  Illinois  Central  Railroad 
Company,  and  his  successor  in  office;  H.  B. 
Dill,  tbe  aMlatant  superintendent  of  the  Etv- 
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aoBTtlle  District  of  tlie  IIIInolH  Central  Rail- 
road Company,  and  his  successor  In  office; 
li.  A.  Downs,  the  road  master  of  the  10th 
Division  of  the  Illinois  Central  Railroad  Com- 
I>any,  and  his  successor  in  office;  D.  Sheahan, 
the  road  master  of  the  13th  Division  of  the 
Illinois  Central  Company,  and  his  successor 
In  office;  John  McGulre,  John  W.  Whedon, 
and  John  Lane.  The  term  of  office  of  the 
first-named  eight  members  of  the  board  of 
directors  shall  be  continuous.  The  term  of 
office  for  the  last  named  three  of  the  board 
of  directors  shall  be  for  one  year,  and  until 
their  successors  shall  be  elected.  The  sncces- 
sors  of  the  said  three  members  shall  be  elect- 
ed by  the  other  eight  members  of  the  board 
on  the  second  Friday  in  Aufpist,  1901,  and 
annually  thereafter,  and  sball  be  so  selected 
as  to  represent  as  nearly  as  possible  the  em- 
ployees of  the  transportation  department,  of 
the  mechanical  department  and  of  the  road 
department  and  such  persons  shall  be  select- 
ed from  said  departments  as  will  best  be 
able  to  attend  all  meetings  of  the  board  of 
directors.  M.  Gilleas  shall  be  chairman  of 
the  board  of  directors  and  shall  be  succeeded 
In  the  chairmanship  of  the  board  of  direct- 
ors by  his  successor  In  office,  the  assistant 
general  superintendent  of  the  southern  lines 
of  the  Illinois  Central  Railroad  Company. 
The  regular  meetings  of  the  board  of  di- 
rectors shall  be  held  quarterly  on  the  second 
Friday  In  February,  May,  August  and  No- 
vember of  each  year,  and  the  meeting  held  In 
August  shall  be  the  annual  meeting  of  the 
board  of  directors.  All  the  corporate  pow- 
ers of  the  corporation  shall  be  vested  In  the 
board  of  -directors.  The  board  of  directors 
sball  elect  all  officers  except  chairman  of  the  i 
board,  and  shall  fix  the  term  of  office  of  the 
officers  of  the  hospital  at  one  year  with 
power  to  remove  such  officers  for  cause, 
which  shall  be  stated  In  writing  and  acted 
upon  by  a  maJoril7  of  the  members  consti- 
tuting the  board.  The  by-laws  shall  provide 
for  the  government  of  the  hospital,  for  prop- 
er committees  of  the  board  and  for  such 
officers  as  the  board  of  directors  may  deem 
proper  for  conducting  the  business  of  the 
corporation.  The  principal  officer  of  the 
corporation  shall  be  the  chairman  of  the 
board  •f  directors. 

"Art  6.  The  corporation  shall  begin  Its  ex- 
istence when  these  articles  have  been  filed 
in  the  office  of  the  Secretary  of  State  of  Ken- 
tucky and  recorded  In  the  office  of  the  coun- 
ty clerk  of  McCracken  county,  Kentucky, 
and  shall  contlnae  for  fifty  yean  from  that 
date." 

These  articles  of  Incorporation  were  sign- 
ed by  the  persqns  designated  as  directors 
therein,  and  were  duly  acknowledged  and 
recorded,  and  the  corporation  was  thus  reg^ 
ularly  formed.  It  is  contended  that  the  di- 
rectors are  officers  and  agents  of  the  Illinois 
Central  Railroad  Company,  and  therefore 
the  Illinois  Central  Railroad  Company  Is  lia- 
ble fw  th«  mlMondnct  or  nnsklllfal  act  at 


the  physicians  and  nnraes  in  charge  of  the 
Institute.  It  will  be  observed,  by  article  4, 
that  all  officers  and  employes  of  the  Illinois 
Central  Railroad  Company  are  members  of 
the  corporation,  with  c^^ln  exertions.  By 
article  3,  the  hospital  corporation,  for  Its 
support,  shall  have  power  to  levy  upon  Its 
members  such  sums  as  shall  be  fixed  by  the 
by-laws  of  the  corporation,  and  enforce  their 
payment  as  provided  by  the  by-laws.  Un- 
der the  by-laws  of  the  corporation,  those 
entering  the  service  of  the  Illinois  Central 
Railroad  Company  who  work  more  than  four 
days  are  entitled  to  the  benefits  of  the  hos- 
pital. Under  the  by-laws,  the  members  of 
the  association  who  receive  $40  per  month 
and  under  are  required  to  pay  40  cents 
monthly,  and  the  amounts  to  be  paid  by 
other  employ^  are  governed  by  the  salary 
or  compensation  received  by  them.  Mem- 
bers of  the  association  are  entitled  to  free 
medical  and  surgical  attendance,  medldne. 
board,  and  nursing  at  the  hospital  while  dis- 
abled, whether  from  sickness  or  Injury,  un- 
less the  disability  arises  from  certain  dis- 
eases. Sums  which  the  members  of  the  as- 
sociation .are  required  to  pay  are  collected 
by  the  Illinois  Central  Railroad  Company  to 
pay  the  expenses  of  the  hospital,  and  It  goes 
Into  the  hands  of  the  treasurer  of  the  hos- 
pital association,  who  is  also  the  treasxu^r 
of  the  Illinois  Central  Railroad  Company. 
There  Is  no  evidence  that  the  Illinois  Cen- 
tral Railroad  Company  retains  or  gets  the 
benefit  of  a  cent  of  the  money  or  enjoys  any 
profit  by  the  operation  of  the  hospital.  Un- 
der the  articles  of  Incorporation,  the  appel- 
lant does  not  even  retain  control  of  the  fnnda 
i  which  it  gathers  for  the  association,  for  they 
go  to  the  treasurer  of  the  hospital  associa- 
tion. The  parties  who  are  designated  as  di- 
rectors are  not  made  so  as  the  officers  of 
the  Illinois  Central  Railroad  Company,  bat 
they  are  selected  by  the  hospital  association 
by  reason  of  the  fact  that  they  hold  such 
positions  with  the  Illinois  Central  Railroad 
Company.  The  evident  purpose  Is  to  make 
It  easy  to  keep  a  full  board  of  directors  of 
the  hospital,  and  that  that  board  shall  be 
composed  of  persons  who  are  entitled  to  the 
benefits  of  It,  and  who  are  Interested  In  its 
success.  The  mere  fact  that  the  board  of 
directors  are  selected  by  the  hospital  asso- 
ciation by  reason  of  the  fact  of  their  con- 
nection with  the  Illinois  Central  Railroad 
Company  does  not  make  them  the  agents 
or  o|Bcers  of  the  Illinois  Central  Railroad 
Company  In  the  performance  of  a  Anty  for 
another  and  distinct  corporation.  The  du- 
ties which  they  are  required  to  perform  are 
not  such  as  are  required  in  the  execution 
of  the  purposes  and  objects  ot  the  organisa- 
tion of  the  appellant. 

There  Is  no  evidence  showing  that  the 
Illinois  Central  Railroad  Company  made  any 
contract  with  the  appellee  that  he  should  be 
"properly  and  skillfolly  treated  by  prop*- 
and  ■Ullfiil  inrgenu  and  atbnidantBi**^  The 
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fact  tbat  the  hospital  association  was  or- 
ganized for  that  purpose  does  not  tend  to 
prove  that  the  appellant  made  such  a  con- 
tract with  the  appellee.  There  Is  an  Implied 
coDtract  between  the  employ^  who  becomes 
a  member  of  the  association  and  the  Illinois 
Central  Railroad  Company  that  the  latter 
will  pay  over  the  money  which  It  retains 
oat  of  his  earnings  to  the  treasurer  of  the 
hospital  association  for  Its  benefit  The  IHI- 
Doia  Central  Railroad  Company  Is  simply  the 
agent  that  gathers  the  funds  for  the  benefit 
of  the  hospital  association — consequently  for 
tbe  benefit  of  its  members.  So  the  proposi- 
tion Is  presented  that,  because  the  Illinois 
Central  Railroad  Company  simply  acta  as 
tbe  agent  In  the  gathering  of  the  funds  from 
ItB  employes  for  the  hospital  purposes,  It 
thereby  made  a  contract,  to  be  responsible 
for  the  conduct  of  those  In  control  of  the 
hospital — a  separate  and  distinct  corpora- 
tion. If  tbe  Illinois  Central  Railroad  Com- 
pany was  tbe  real  party  in  Interest,  and  was 
simply  using  the  hospital  association  for  Its 
finandal  profit,  then  the  court  might  con- 
sid»  whether  or  not  It  was  a  case  where  It 
should  look  at  tbe  substance,  and  not  tbe 
shadow,  of  things,  In  determining  its  lia- 
bility. But  this  gaestion  has  not  arisen  be- 
cause of  tbe  facts  we  have  detailed.  Doubt- 
less the  Illinois  Central  Railroad  Company 
is  indirectly  benefited  by  its  employes  hav- 
ing proper  and  humane  treatment  at  the  hos- 
pital prepared  for  them,  but  tbat  incidental 
benefit  cannot  raise  tbe  question  suggested, 
or  make  it  liable  for  the  act  of  servant  or 
agent  of  an  independent  coriwratlon. 

Our  conclnslcHi  is  tbat  tbe  hospital  corpo- 
ration is  a  separate  and  distinct  corporation 
from  the  Illinois  Central  Railroad,  and  that 
tbe  latter  has  no  financial  Interest  In  the  re- 
sult of  Its  management,  and  In  no  way  Is  It 
liable  for  the  conduct  of  its  directors,  or  the 
physicians  or  tbe  attendants  at  the  hospital. 
The  appellee  is  a  member  of  the  hospital  as- 
sociation, and  those  In  charge  of  It  In  part 
serve  blm  and  his  Int^est;  and  be  contrtb- 
Dtes  to  help  pay  the  expenses  of  those  per- 
forming that  service,  and  for  the  care  and 
treatment  of  his  associate  employds.  A  per- 
emptory instrnctlon  should  have  been  given 
to  tbe  Jury  to  find  for  the  appellant 

We  have  not  seen  proper  to  discuss  the 
qnestlon  as  to  the  liability  of  the  Illinois 
Central  Railroad  Company  for  plaintiffs 
injniy,  had  It  owned  or  controlled  the  hos- 
pital, nor  the  liability  of  tbe  hospital  asso- 
ciation for  tbe  alleged  unskillful  acts  of  the 
surgeons  and  attendants  In  charge  of  It  be- 
canse,  from  the  conclusions  we  have  reached, 
these  questions  do  not  arise,  and  had  best 
be  diBCOBsed  when  a  case  Involving  them  Is 
bronght  to  tbe  consideration  of  tbe  court 

The  Judgment  la  reversed  for  proceedings 
consistent  with  this  opinion. 

NUNN,  J.  (dissenting).  The  appellee  recor- 
ered  a  judgment  against  appellant  on  account 


of  injuries  and  damages  sustained  by  the 
malpractice  of  the  house  surgeon  of  the  Illi- 
nois Central  Railroad  Hospital  Association. 
The  evidence  shows  that  thia  surgeon  was 
either  incompetent  or  that  he  treated  appel- 
lee so  negligently  and  carelessly  that  he  was 
Injured,  rather  than  benefited,  and  was  am- 
ply sufficient  to  authorize  the  court  to  sub- 
mit the  question  to  the  Jury,  This  court  re- 
verses this  Judgrment  upon  the  ground  that 
there  was  a  failure  of  proof  showing  any 
contract  on  its  part  to  furnish  appellee  com- 
petent and  skillful  surgeons  to  treat  his  In- 
juries while  in  Its  employ;  that  the  hospital 
association  was  and  la  a  charitable,  Inde- 
pendent corporation;  that  appellant  was  and 
is  in  no  wise  responsible  for  its  conduct; 
tbat  the  services  performed  by  the  appellant 
for  the  hospital  association  were  performed 
as  its  agent.  The  effect  of  the  opinion  by  a 
majority  of  the  court  is  to  OT^nile  the  case 
of  this  appellant  against  Oheoi,  66  8.  W.  639, 
23  Ky.  Law  Rep.  1052. 

I  have  the  record  In  the  Oheen  Case  before 
me,  and  have  examined  It  with  care.  The 
appellant  made  tbe  same  defense  as  to  non- 
liability for  the  acts  of  tbe  association  In 
that  case  as  In  this.  The  same  proof  upon 
this  question  was  introduced  in  that  case  as 
in  this.  The  by-laws  for  the  operation  and 
control  of  tbe  association  were  Introduced  in 
that  case  and  In  this,  and  they  are  Identical, 
except  In  verbiage,  and  also  at  that  time 
there  were  9  directors,  while  now  there  are 
11.  In  that  case,  as  In  this,  tbe  court  told 
the  Jury,  In  substance,  tbat  If  they  believed 
from  the  evidence  tbat  the  hospital  associa- 
tion was  operated  and  controlled  by  its  mem- 
bers, and  was  not  operated  and  controlled 
by  the  appellant  they  should  find  for  It 
Tbe  only  difference  between  the  facts  in  the 
two  cases  with  reference  to  the  point  under 
discussion  Is  that  the  association  was  then 
a  copartnership,  while  now  it  is  a  corpora- 
tion. In  the  Gheen  Case,  supra,  this  court 
said:  "The  testimony  as  to  the  formation, 
conduct,  and  management  of  tbe  hospital 
presents  no  material  disagreements  as  to  the 
facts.  These  appear  to  be  that  each  em- 
ployfi  on  the  Louisville  and  Memphis  Divi- 
sion, who  is  employed  as  much  as  four  days 
in  a  month,  contributes  to  tbe  maintenance 
and  support  of  the  hospital.  Tbe  sum  paya- 
ble is  fixed  by  a  scale  according  to  wages 
earned  per  month,  and  the  amount  payable  Is 
withheld  by  the  paymaster  of  the  appellant 
out  of  the  wages  due  the  employd,  and  tum- 
ed'lnto  the  hospital  fund,  which  Is  held  by 
the  treasurer  of  the  appellant  The  hospital 
association  is  not  Incorporated,  nor,  on  the 
other  hand,  la  it  purely  voluntary.  If  the 
fact  that  an  employe  has  no  option  about 
paying  out  of  his  earnings  the  fixed  assess- 
ment for  tbe  support  of  tbe  hospital  could 
be  termed  a  voluntary  payment  then  the 
hospital  association  might  be  termed  a  vol- 
untary association.  It  has  a  board  of  direct- 
ors, but  these  are  such,  save  two,  ^  reason 
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of  the  <^ct&l  position  -with  appellanf  b  road. 
The  two  ezceptlona  are  a  conductor  and  an 
en^eer,  who  are  selected  by  the  other  mem- 
bers. The  surgeon  In  charge  Is  practically 
appointed  by  the  chief  surgeon  of  appellant 
The  men  who  contribute  the  monthly  assess- 
ment to  pay  the  hoi^ltal  expenses  have  in 
fact  no  voice  In  the  management  or  control 
of  the  hospital,  save  and  except  that  of  giv- 
ing certiflcates  of  admission  thereto  to  sub- 
ordinate emidoyiSs  when  rick  or  Injured. 
EmpIoyfiB  of  the  dasa  ot  appellee  have  no 
rights  ot  powers  In  regud  to  the  hospital, 
save  that  of  paying  the  monthly  assessment, 
which  In  fact  they  never  see,  and  the  right 
of  treatment  In  case  of  injury  or  sickness. 
As  to  the  ownwshlp  of  the  hospital  ground 
and  buildings  and  eqidpmrat  there  is  no 
proof.  We  are  of  (pinion  that  these  fiacts, 
proren  without  serious,  if  any,  contradiction, 
would  have  authorized  the  conrt  to  instruct 
the  Jury  perempttHlIy  tiiat  If  appellee  had 
been  engaged  more  than  four  days,  he  was 
entitled  to  admission  Into  the  hospital,  and, 
if  he  vas  refused  permission  to  enter,  or 
certificate  ^titling  him  to  transportation  and 
entrance  to  the  hospital,  and  was  Injured  by 
such  refusal,  he  was  entitled  to  recoTor.  It 
Is  clear,  that  if  appellant  corporation  ceased 
to  exist  or  shoQld  attempt  to  withdraw  from 
the  hospital,  the  hospital  would  cease  to  be 
ot  any  service.  The  appellant  is  the  very  life 
of  the  hospital  association.  Its  funds,  man- 
agement, control,  and  service  are  all  furnish- 
ed by  appellant  In  fact,  the  hospital  asso* 
elation  Is  the  Illinois  Central  Railroad.'* 

The  facte  stated  in  this  opinion  agree  pre- 
<dsely  with  the  facts  as  shown  by  the  record 
in  the  case  at  bar,  except  that  the  hospital 
was  then  an  association  or  copartnership, 
and,  ^ce  then,  and  in  the  year  1900,  It  at- 
tempted to  become  Incorporated  as  a  charita- 
ble organization.  If  in  the  Obe^  Case  the 
facts  proven  showed  conclusively  that  the 
appellant  operated  and  controlled  the  hospi- 
tal, then,  under  the  same  facts,  why  or  how 
Is  it  to  be  said  that  It  does  not  operate  and 
control  the  same  association?  Can  It  be  that 
it  iB  because  It  now  has  the  name  of  "cor- 
poration" T  Has  the  word  "corporation" 
about  it  some  magic  which  prevents  Its  con- 
trol by  anybody  or  anything?  In  my  opinion, 
if  the  appellant  controlled  and  operated  the 
hospital  as  an  aBsocIatlOn  or  a  copartner- 
ship, it  controls  and  operates  It  as  a  corpora- 
tion. By  a  unanimous  opinion  in  the  Gheen 
Case  this  court  decided  that  appellant  did 
control  and  operate  this  hospital,  and  that 
the  hospital  was  a  part  of  appellant  The  In- 
corporation of  the  hospital  did  not  give  It 
any  greater  rights  or  higher  powers  than  it 
had  before  the  Incorporation,  the  only  differ^ 
ence  being  that  It  would  be  more  convenient 
to  sue  and  be  sued  In  Its  corporate  name  than 
as  a  copartnership.  Under  the  articles  of  in- 
corporation, copied  In  the  opinion,  it  is  pro- 
vided that  the  term  of  office  of  the  flrst-nam- 
•d  eight  memben  of  tbe  board  of  directors 


shall  be  contlnuons.  Hie  tenn  of  olBce  of 
the  last-named  three  of  tbe  board  of  direct- 
ors shall  be  tm  one  year,  and  also  tiie  snc- 
cessoTB  of  the  last  three  shall  be  elected  by 
the  other  eight  members  of  the  board.  By 
section  8  of  the  by-laws  it  Is  provided:  "The 
association  shall  be  govwned  by  a  board  of 
eleven  directors  constituted  as  follows,  the 
assistant  general  superintendent,  Southern 
lines,  who  aliall  be  chairman  of  the  board, 
the  assistant  chief  surge<Hi,  Paducah,  Ky., 
the  sup^lntendent  Loutovllle  Division,  the 
superintendent  Tennessee  Dlvlrion,  the  as- 
sistant superintendent,  Evansvllle  District, 
the  road  master,  Louisville  Division,  the  road 
master,  Tennessee  Division,  the  master  me- 
chanic, Paducah  shops,  an  wuployee  of  the 
tranq;>ortatlon  department,  an  employee  of 
the  machinery  department  and  an  emplt^ee 
of  the  road  department"  By  section  8  of 
the  by-laws  It  is  provided  that  the  chief  snr^ 
geon  of  the  Illinois  Central  Ballroi^  Com- 
pany  will  appoint  the  surgeon  In  charge  of 
the  hospital,  and  is  also  required  to  appoint 
and  fix  the  salaries  of  the  local  physicians 
within  the  tenltory  covwed  by  the  associa- 
tion. By  section  9  it  is  provided:  "Hie  local 
treasurer  of  the  Illinois  Central  Railroad  Ga 
at  Chicago  shall  be  the  treasurer  of  this  ae- 
Boclation,  and  shall  receive  all  moneys  be- 
longing to  the  ho^Ital,  and  pay  all  bills 
against  it,  upon  vouchers  certified  to  by  tbe 
surgeon  In  charge  and  approved  by  tbe  chief 
Burgeon  of  the  Illinois  Central  Railroad  Ga" 
By  section  10  it  Is  provided:  "The  auditor  of 
disbursements  of  the  Illinois  Central  Railroad 
Co.  shall  act  as  the  auditor  of  this  associa- 
tion." It  appears  from  the  proof  that  these 
three  offlcials  last  named  have  their  offices  in 
Chicago,  and  are  the  chief  officers  of  their 
respective  departments  of  the  appellant  and 
It  is  not  contended  that  they  are  or  ever 
have  been  members  of  the  hospital  associa- 
tion. It  Is,  indeed,  singular.  If  It  Is  a  fact 
that  this  hospital  association  is  an  Independ- 
ent association,  and  not  governed  or  control- 
led to  any  extent  by  appellant  that  it  would 
organize  by  selecting  the  chief  officials  of 
appellant  who  are  not  members  of  tbe  asso- 
ciation, and  give  them  full  and  complete 
power  to  control  and  govern  the  association, 
and  take  from  Itself  all  power  and  right  to 
manage  the  institution.  As  will  be  seen,  the 
association  Is  controlled  by  the  offlcials  of 
the  appellant  and  the  employes  have  no  voice 
In  Its  control.  The  board  of  directors  provid- 
ed in  by-law  No.  2  that  all  officers  and  em- 
ployes In  the  above  territory  shall  be  mem- 
bers of  the  association,  except  those  afflicted 
with  chronic  or  other  named  diseases.  By 
section  15  it  is  provided:  "Any  memt>er  of 
the  association  in  any  manner  leaving  the 
service  of  the  company,  ceases  at  once  to 
bave  any  participation  in  the  funds."  Thus 
It  appears  that  a  prerequisite  to  memboBhlp 
in  this  association  Is  that  the  party  must  be 
an  employd  of  appellant;  and,  when  he  ceases 
to  be  an  employee  of  appellant  it 
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not  for  what  cause,  he  la  no  longer  a  mem- 
ber of  tbe  aaaodatlon.  He  la  dropped,  lear- 
ing  all  that  baa  been  deducted  from  bis 
wages  In  the  hands  of  appellants  chief  offl- 
dale.  TblB  la  true  of  all  the  employes,  and 
all  combined  would  be  powerless  to  change 
the  by-laws.  This  matter  la  completely  with- 
in the  power  of  the  eight  directors,  chief  oOr 
^la  of  the  appellant  In  view  of  these  facta, 
St  is  apparent  why  the  court  In  the  Oheen 
Case  Buina  lued  the  following  language: 
rrbe  appellant  ia  the  Toy  Uf e  of  the  associa- 
tion. Ita  funds,  man^cement,  control,  and 
•nrlee  are  all  fnmiabed  by  appellant  In 
tact,  the  hospital  association  la  the  nunois 
Central  Ballroad  Company."  Under  that 
case,  the  Judgment  herein  must  be  afllrmed, 
as  the  evidence  la  the  same,  unless  the  bare 
fhct  that  since  tiien  the  hospital  aasociatlMi 
has  been  Incorptnated  Changes  the  rule.  To 
ao  hold  la  to  recognise  form,  not  sulMtance. 
The  opwatlTes  of  the  railroad  company  have 
no  option  as  to  tiie  rotenti(m  by  it  of  a  per- 
centage ot  thetar  wages  for  the  sui^rt  of  Uie 
bovltaL  Th^  have  no  control  orer  the  hos- 
pital or  Its  management,  and  no  Tolee  In  Its 
alblrs.  It  they  do  not  acquhre  a  right  to  be 
treated  In  the  hospital,  they  get  nt^blng  for 
ttieir  mon^;  and.  If  they  have  this  right 
it  must  be  against  the  railroad  company,  who 
retaliw  ttuHr  money,  and  Is  like  only  person 
who  deals  Willi  them.  If  a  suipltu  of  the 
funds  retained  is  left  the  operatlTes  hare  no 
light  to  It  snd  hare  no  voice  In  the  deter- 
mination of  how  much  shall  be  spent  Tlie 
incorporated  hospital  association  simply 
takes  the  place  ot  the  old,  unincorporated  as- 
sociation, and,  like  it  la  merely  an  agency  of 
the  railroad  company  for  the  accomplish- 
ment of  Its  purposes,  formed  and  controlled 
by  It  and  cannot  exist  for  a  day  without  the 
railroad  company.  Tba  action  may  be  main- 
tained against  the  real  par^  In  interest  the 
railroad  company.  The  hospital  association 
is  nothing  more  Uian  a  form  under  which  the 
railroad  company  transacts  the  business. 

The  court  In  its  opinion,  says  that  appel- 
lant Is  only  the  agent  of  the  hospital  asso- 
ciation. This,  to  my  mind,  Is  an  unwarrant- 
ed conclusion,  vaOev  the  fiicts  as  they  appear 
in  this  record.  We  have  a  case  where  the 
pretended  principal,  the  hospital  associa- 
tion. Is  without  power  to  appoint  or  elect  Its 
board  of  directors,  or  name  their  Bnccessors; 
to  enact  or  change  a  fay-law;  to  appoint  Its 
own  snrgeon,  asslstantB,  or  attendants;  to  in 
any  way  govern  or  control  the  admission  or 
exclusion  of  Its  membera.  In  thct,  it  cannot 
perffHin  any  act  to  cbange  Ita  afTairs,  or 
contract  any  debt  for  any  purpose,  without 
ftrst  obtaining  the  consent  and  approral  of 
persons  not  members,  and  who  are  the  chief 
offldals  of  appellant  the  pretended  agent 
To  me  this  appean  inconsistent  unless  the 
shadow  Is  to  be  regarded,  rather  than  the 
substance. 

It  Is  stated  In  the  opinion  that  there  was 
no  evidence  showing  that  the  Illinois  Central 
Bailroad  Company  made  any  contract  with 


the  appellee  that  he  should  be  pr^rly  and 
sklllfQlly  treated  by  pnver  and  lAHlfnl  sur- 
geons and  attendants.  The  prottf  does  show 
that  it  retained  of  his  wages  a  sum  each 
month  for  three  ot  four  years  for  the  pur- 
pose of  giving  him  txeatment  In  Its  hospital 
In  tiie  event  he  should  become  sick  or  receive 
an  Injmy.  This  being  true,  It  amounted  to  a 
contract  At  least  It  was  Implied  on  the 
part  of  appellant  that  It  would  place  In 
charge  of  the  hospital  physicians  and  sur- 
gecms  of  reasonable  skill  and  learning,  and 
that  the  sick  and  the  injured  should  have  rea- 
sonably proper  and  skUlfol  treatment  and 
ffff  a  failure  in  this  the  appellee  has  a  cause 
of  actl<m.  In  the  ease  of  Union  Fadflc  B.  Co. 
V.  Artist;  60  Fed.  865.  9  O.  O.  A.  14,  23  L.  R. 
A.  682,  the  court  said:  "If  one  ctmtracts  to 
treat  a  patient  In  a  hospital,  or  out  of  It  ftv 
that  matter,  for  any  disease  or  injury,  be  un- 
doubtedly becomes  liable  for  any  Injury  suf- 
fered by  the  patient  through  the  carelessness 
of  the  phyricians  or  attendants  he  empl<^ 
to  carry  out  that  contract"  In  the  case  ot 
Richardson  v.  Carbon  HUl  Coal  Go.  (Wash.) 
82  Faa  1012,  20  L,  B.  A.  840^  the  court  said: 
**If,  on  the  atha  hand,  the  company  was 
conducting  a  hospital  with  Ita  own  physi- 
cians for  the  purpose  of  deriving  profit  thwe- 
from.  or  if  It  contracted  with  appellant  to 
fnmliai  him  with  the  services  of  a  competent 
physician  and  to  properly  treat  him  in  case 
of  an  injury,  It  would  be  liable  for  the  negU- 
gmce  or  want  of  skill  of  Ita  physician  In 
attending  him."  But  It  Is  contended  that  If 
such  a  contract  existed.  It  was  without  con- 
sideration, and  not  enforceable;  tiiat  appel- 
lant derives  no  benefit  or  profit  from  the  hos- 
pital. Thla  is  wror,  for  It  receives  from  ita 
thousands  of  «nploy£s  a  monthly  sum, 
amounting  to  many  thousands  of  doUan  an- 
nually, to  officer  and  maintain  this  hrapltal. 
In  addition  to  this,  there  ara  other  ways 
that  the  appellant  derives  great  benefit  from 
the  maintenance  of  the  hoapltal.  Under  this 
contract  with  Ito  employes.  It  can  send  the 
Injured  to  the  hospital  at  once,  and  get  them 
Into  hands  friendly  to  It  thua  avoiding  many 
damage  suits.  This  method  aim  saves  appel- 
lant the  payment  of  medical  bills  when  an 
employfi  recoven  Judgment  against  It  for 
negligent  Injuries.  Again,  tt  oiables  Ito  ca- 
pable and  efficient  employfia  to  be  treated 
and  return  to  work  at  the  earliest  possible 
moment  This  Is  commendable,  but  It  ought 
not  to  attempt  to  shift  the  responsibility  of 
maintaining  the  hospital  upon  a  pretended 
charitable  organization;  This  Is  not  a  char^ 
Itahle  organisation,  within  tiie  meaning  of 
the  statutes.  What  these  employes  receive, 
they  pay  tor.  There  is  nothing  given  or  con- 
tributed, and,  in  addition,  the  articles  of  in- 
corporation include  only  Qie  employes  of  ap- 
pellant, and  exclude  the  onea  who  are  affilct- 
ed  with  dironlc  and  other  named  diseases. 

For  the  above  reasons,  I  dissent  teom  the 
majorl^  opinion. 

HOBSON,  O.  J.,  concnn  in  this  dlssmt 

Digitized  by  Google 


SIS 


88  SOUTHWESTERN  BEFORTEIL 
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ft  MINING  CO: 

(Oonrt  of  Appeals  of  Kentnc^.   Jane  18, 
1905.) 

1.  OoHicon  Oabbiers— Natdbb  of  Bubihbss— 
Tugs  —  InDisoBiinNAis  Oabbugi  —  Evx- 

DENCB— QVBSnon  FOB  JCTBT. 

Where,  ia  an  action  againat  defendants  for 
loss  of  a  cargo  of  brick  it  was  towiog  for  de- 
fendant under  private  contract,  there  was  evi- 
dence that  defendant's  boats  carried  passoisers, 
produce,  end  merchandise,  and  that  they  re- 
ceived all  freight  offered  for  transportation  on 
the  river  at  M.,  most  of  whicb  was  brought  in 
empty  bargfes  as  they  returned  from  towing 
coal,  while  defendant's  proof  was  that  the  boats 
bad  BO  termini  nor  times  of  arrival  nor  de- 
partare,  and  did  all  towing  by  private  contract 
for  othem  when  there  was  no  work  to  do  for  a 
certain  drain  company,  and  then  only  did  such 
work  as  they  saw  fit  to  take,  whether  defend- 
ant held  itself  oat  as  a  common  carrier  for  the 
time  being  was  for  the  jury. 

2.  Same— What  Ooh8TITUTK9— LiABCcmBB. 

Where,  in  an  action  for  loss  of  a  cargo  of 
brick  towed  by  one  of  defendant's  steamers,  de- 
fendant denied  that  It  was  a  common  carrier, 
the  court  should  have  charged  on  such  issue 
that,  if  defendant  had  expressly  and  publicly 
offered  to  carry  for  all  persona  indiscriminately, 
or  by  its  conduct  and  manner  of  business  it 
held  itself  oat  as  ready  to  carry  for  all  on  such 
trips  as  tbe  boat  was  then  making,  it  was  a 
common  carrier,  and  plaintiff  was  entitled  to 
recover,  though  there  was  no  negligence  on 
defendant's  part  in  the  loss  of  the  brick,  but 
that  if  it  had  not  offered  to  carry  for  all  per- 
sons indiscriminately,  ete.,  bat  merely  carried 
the  tvick  in  pursuance  of  a  spMiaT  employ- 
moit,  it  was  not  a  common  carneri  nor  luble, 
in  the  absence  of  negligence. 

Appeal  from  Oircult  Court,  Botlw  Oounty. 

"To  be  offldally  reported." 

Action  by  Bassett  &,  Stone  against  tbe 
Aberdeen  Goal  ft  Mining  Company.  From 
a  Judgment  In  favor  of  ttie  defoidant,  plain- 
titrs  appeal.  Rerersed. 

J.  S.  Wortharo,  Howard  ft  Gardner,  and 
Oreen  ft  Van  Winkle,  for  appellants.  A. 
Tbatdier  and  W.  A.  Helm,  for  appellee. 

HOBSON,  C.  T.  Tbe  Aberdeen  Goal  ft 
Mining  Company  operated  two  boats — tbe 
Carson  and  I.  N.  Hook — on  Green  river. 
Bassett  ft  Stone  made  a  contract  witb  the 
company  to  bring  a  tot  of  brick  from  Evans- 
TlUe  to  Rocbeater  for  $160,  tbe  brick  to  be 
loaded  by  tbem  at  Svansvllle  on  a  barge  be- 
longing to  It,  and  then  to  be  towed  by  it  ap 
to  Bocbester.  The  contract  was  made  by 
telepbone,  and  afterwards  confirmed  by  let- 
tear.  While  tbe  boat  I.  N.  Hook  was  going 
up  the  river  tbe  barge  struck  a  hidden  snag 
and  was  sunk.  Bassett  ft  Stone  then  filed 
this  suit  against  the  company  to  recover 
tax  the  loss  of  the  brick,  alleging  that  it  was 
a  common  carrier,  and  that  the  brick  were 
lost  by  its  negligence.  The  allegations  were 
denied,  and  on  final  bearing  the  court  re- 
fused to  submit  to  the  Jury  whether  the  de- 
fendant was  a  common  carrier,  and  on  the 
question  of  negligence  the  Jury  found  for  the 
defendant   The  plaintiffs  appeal. 


The  only  question  which  need  be  consid- 
ered on  the  appeal  Is  whether  there  was  suf- 
ficient evidence  to  go  to  the  Jury  on  the 
question  whether  the  defendant  was  a  com- 
mon carrier.  Tbe  proof  ou  tills  subject  Is 
as  follows:  J.  L.  Dent  testified  as  follows: 
"I  requested  plaintiffs  to  ship  their  stuff 
from  Evansvllle  to  Rochester  with  defend- 
ant because  I  bad  done  considerable  shipping 
with  tbem  on  Green  river,  and  the  defend- 
ant had  requested  me  to  get  the  company 
any  business  I  could.  •  •  *  i  did  con- 
siderable shipping  with  tbe  defendant  on 
the  Ho<^  and  Wllford  and  other  boats  on 
Green  river.  At  the  time  I  represented  a 
fertilizer  company.  I  shipped  my  fertilizers 
on  their  boats  at  so  much  per  ton,  to  be  de- 
livered at  different  points  on  Green  river: 
freight  being  paid  by  the  partlee  receiving 
It  in  some  cases  and  by  me  in  some  cases. 
I  have  known  the  defendant's  boat  to  car- 
ry passengers,  flour,  chickens,  eggs,  oil,  and 
other  goods  and  merchandise  for  merchants 
doing  business  along  the  rlv^."  Noah 
Daughety  made  these  statements:  "I  am 
wharfmaster  at  Morgantown  Ferry.  The  de- 
fendant operated  towboats  on  Green  river 
up  to  the  time  they  went  out  of  tbe  river. 
Tb^  did  the  business  of  common  carriers. 
They  brought  freight  to  my  wharf  and  took 
freight  from  there.  Tbey  did  this  in  1000 
and  1901.  The  boats  were  the  Hook  and 
Carson."  Cross-examined:  "Witness  said 
th^  had  no  regular  times  for  coming  and 
going,  no  fixed  terminals.  Their  chief  busi- 
ness was  towing  ties  and  coal.  Most  of 
freight  brought  by  defendants  was  in  emp- 
ties returning  from  towing  coal  to  Bowling 
Green."  W.  H.  Fuller  testifies  as  follows: 
"I  was  wharfmaster  at  Mtn'gantown  wharf 

from    till   ;  1(^— .   I  know  the 

defendant  company.  They  were  doing  busi- 
ness on  Green  river  between  Evansvllle  and 
Bowling  Green,  and  operated  towboats.  Tbe 
I.  N.  Hook  and  J.  T.  Oarson  woe  common 
carriers.  They  brought  freight  to  my  wharf 
from  Bowling  Green  and  Evansvllle,  Ind. 
Tbey  received  all  the  freight  offered  to  them 
at  my  wharf."  Cross-examined:  "I  re- 
member tbey  brought  some  drummer's 
trunks  on  a  barge.  They  brought  some  brick 
for  the  town,  and  charged  no  freight  for 
same.  TheoT  vould  not  land  and  take  on  freight 
and  passengers  regularly  like  other  boats, 
but  only  occasionally.  Their  chief  business 
was  towing  ties."  In  appellee's  letter  head 
was  this:  "Towing  a  specialty,"  and  in  let- 
ter to  appellants  It  said:  "This  rate  we  gave 
you  Is  confidential,  and  we  would  not  like 
to  hear  It  spoken  of  by  outsiders."  The  proof 
for  defendant  by  J.  D.  Render  was  as  fol- 
lows: "I  am  secretary  and  treasurer  of  the 
Abo^Seen  Coal  ft  Mining  Gonuwny.  We 
owned  the  Hook  and  Oarsw.  Ttvej  were 
towboats,  and  operated  on  Green  and  Bar- 
ren rlvw.  We  did  a  general  towing  busi- 
ness. We  only  took  freight  by  contract 
and  carried  It  «i  barges.   We  did  not  bold 
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ouraelTee  out  to  the  public  to  take  freight  for 
all  who  waDted  to  ship,  but  only  by  private 
COD  tract.  George  Fletcher  applied  to  me  to 
tow  the  freight  sued  for.  He  talked  to  me 
by  telephone  from  Rochester.  I  offered  to 
do  it  for  $160,  he  to  be  responalble  for  barge 
and  cargo.  The  contract  was  Anally  settled 
through  Mr.  Walker,  my  bookkeeper.  I  told 
him  he  was  to  be  responsible  for  Qargo  and 
barge,  and  he  (Fletcher)  wanted  to  know  if 
that  was  customary.  I  told  Mm  It  was. 
Fletcher  said  he  would  let  me  know  about 
it  I  never  talked  to  Fletcher  at  Leitcbfleld. 
I  told  Mr.  T.  F.  Walker  about  it  and  went 
West,  and  Mr.  Walker  closed  the  trade. 
When  I  came  home  I  learned  the  barge  and 
material  had  been  sunk.  My  company  la  not 
a  common  carrier.  At  the  time  the  contract 
was  made  with  plaintiff,  we  were  under  con- 
tract with  the  Evansville  Grain  Company  to 
do  all  their  towing,  and  were  then  engaged  in 
towing  their  ties  from  Green  and  Barren  riv- 
ers to  Evansville,  Ind.  We  had  no  fixed  ter- 
mini or  times  of  arrival  and  departure.  We 
did  all  towing  by  private  contract  When 
not  rushed  by  said  grain  company,  we 
would  sometimes  bring  some  freight  from 
Evansville  in  empties.  We  had  no  regular 
stopping  places,  but  went  direct  to  tie  yards, 
and  there  loaded  our  barges.  •  *  ♦  We 
did  carry  some  fertilizer  In  barges  to  upper 
Green  river  for  Mr.  Dent  We  carried  same 
in  empties,  and  in  large  quantities.  We 
brought  some  trunks  from  Woodbury  to 
Morgantown  to  accommodate  some  drum- 
mers." Gross-examined:  "I  have  carried 
freight  to  Morgantown  on  several  occasions 
with  these  boats  along  about  the  time  the 
barge  was  sunk.  I  CEirrled  chickens  and  eggs 
from  Mlllsbed,  Threlkel,  Edgars,  and  Lock 
Na  S — all  these  landings,  and  took  freight 
to  them  the  same  summer  that  the  barge 
was  sunk,  and  had  done  so  before.  I  carried 

fratilizer  for    before  the  barge  was 

sank  by  my  boat"  Grace  Davis,  the  pilot 
leatifled  as  follows:  "Occasionally  she  would 
TOW  a  barge  of  staff  for  others,  in  order  to 
fill  ont  her  tow;  and  on  this  occasion  she 
was  towing  a  barge  of  brick.  This  occur- 
red only  a  few  times."  Several  other  wit- 
nesses on  behalf  of  the  defendant  gave  in 
substance  the  same  evidence,  stating  that 
the  boats  only  carried  occasionally  a  barge 
of  stuff  to  fill  out  their  tow,  and  that  they 
were  engaged  by  the  ETansTllle  Grain  Com- 
pany altogether. 

In  Varble  v.  BIgley,  77  Ky.  698,  20  Am. 
ftep.  435,  it  was  held  that  a  towboat  is  not 
a  common  carrier,  but  in  that  case  the  boat 
which  was  sought  to  be  held  liable  had  been 
simply  hired  to  move  some  coal  bat^ges  be- 
longing to  the  plaintiff.  The  boat  was  simply 
furnishing  the  motive  power.  In  the  case 
before  ns  the  barge  belonged  to  the  defend- 
ant. It  is  not  easy  to  see  why  there  should 
oe  a  distinction  between  freight  pat  on  the 
steamboat  Hook  and  freight  put  on  ,the 
barge  which  it  propelled,  both  being  the  prop- 


erty of  the  defendant,  and  controlled  by  it 
Whether  It  would  carry  the  freight  on  the 
steamboat  or  on  the  barge  was  for  it  to  de- 
termine, and  Its  liability  in  either  case  will 
depend  upon  whether  It  was  acting  as  a 
common  carrier  or  a  private  carrier  for  hire. 
In  the  case  referred  to  the  court,  after  exam- 
ining the  authorities,  thus  laid  down  the  rule 
for  determining  whether  a  person  Is  charge- 
able as  a  common  carrier:  "When  a  person 
has  assumed  the  character  of  a  common  car- 
rier, either  by  expressly  offering  his  serv- 
ices to  all  who  will  hire  him  or  by  so  con- 
ducting his  business  as  to  Justify  the  belief 
on  the  part  of  the  public  that  be  meant  to 
become  the  servant  of  the  public,  and  to  car- 
ry for  all,  he  may  be  safely  presumed  to 
have  intended  to  assume  the  liabilities  of  a 
common  carrier,  for  he  was  bound  to  know 
that  the  law  would  so  charge  him,  and,  know- 
ing, must  have  intended  it  But,  in  order 
to  impress  upon  him  the  character  and  Im- 
pose upon  him  the  liabilities  of  a  common 
carrier,  bis  conduct  must  amount  to  a  public 
offer  to  carry  for  all  who  tender  him  such 
goods  as  he  Is  accustomed  to  carry.  When 
this  Is  the  case,  then  those  who  tender  him 
goods  to  carry  accept  his  offer,  and  he  be- 
comes bound  to  carry  them;  and  if  he  refuses 
to  do  so,  'having  convenirace,'  and  being 
tendered  satisfaction  for  the  carriage,  he  Is 
liable  to  an  action,  unless  he  has  reasonable 
excuse  for  bis  refusal."  After  elaborating 
on  this  the  court  thus  summed  up  the  mat- 
ter: "Our  conclusion,  then,  Is  that  a  carrier 
of  goods  is  not  liable  as  a  common  carrier, 
unless  he  was  under  a  legal  obligation  to  ac- 
cept the  goods  and  carry  them,  and  would 
have  been  liable  to  an  action  if,  without  rea- 
sonable excuse,  he  had  refused  to  receive 
them;  and  that  he  could  not  be  liable  to 
such  an  action  unless  be  had  expressly  and 
publicly  offered  to  carry  for  all  persons  in- 
differently, or  bad,  by  his  conduct  and  the 
manner  of  conducting  bis  business,  held  him- 
self out  as  ready  to  carry  for  all.  We  are 
aware  that  the  rule  has  not  always,  and  per- 
haps not  generally,  been  thus  restricted. 
But  as  we  have  already  said,  the  law  ap- 
plicable to  common  carriers  is  peculiarly  rig- 
orous, and  it  ought  not  to  be  extended  to 
persons  who  have  not  expressly  assumed  that 
character,  or  by  their  conduct  and  from  the 
nature  of  their  business  Justified  the  belief 
on  the  part  of  the  public  that  they  intended 
to  assume  it."  This  case  is  in  accord  with 
the  great  weight  of  aatta(Mlt7.  Hutchinson 
on  Carriers,  SS  47-67. 

Appellants  rely  upon  Gordon  v.  Hntcher- 
son  (Pa.)  37  Am.  Dec.  464,  ChevalUer  v. 
Strahan  (Tex.)  47  Am.  Dec.  639,  and  the 
cases  therein  cited.  But  these  cases  are  ex- 
ceptional, and  not  In  keeping  with  the  gen- 
eral current  of  authority  (Hutchinson  on 
Carriers,  SI  49,  52),  and  are  the  authorities 
referred  to  by  the  court  in  Varble  v.  BIgley 
when  it  said,  "We  are  aware  that  the  rule 
has  not  always,  and  perhaps  not  generally* 
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been  thna  restricted.'*  We  regard  this  case 
a?  BettllDg  the  rule  In  this  state.  The  case 
of  Bobertson  t.  Kennedy,  2  Dana,  430,  26 
Am.  Dec.  466^  Ifl  not  In  conflict  with  It,  for 
In  that  case  the  plaintiff  Introduced  proof 
showing  that  the  defendant  was  In  the 
bablt  of  hauling  for  hire  for  all  who  applied 
to  him.  The  same  Is  true  of  the  case  of 
Farley  t.  Lavary,  107  Ky.  523,  64  S.  W.  840, 
47  L.  B.  A.  383.  After  collecting  a  large 
number  of  cases,  Hutchinson  on  Carriers,  { 
55,  thus  states  the  rule:  "These  cases  un- 
doubtedly state  the  law  as  It  Is  settled  In 
England  and  generally  understood  In  this 
country,  and  it  would  seem  clear  that  no 
one  should  be  treated  as  a  common  carrier 
unless  he  has  In  some  way  held  himself  out 
to  the  public  as  a  carrier  in  such  manner  as 
to  render  himself  liable  to  an  action  if  he 
should  refuse  to  carry  for  any  one  who  wish- 
ed to  employ  him  in  the  particular  Und  of 
serrlce  which  he  thus  proposes  to  undertake; 
otherwise  he  does  not  come  within  the  de- 
scription, nor  can  he  be  subjected  to  the 
liability  of  the  common  carrier  when  the 
goods  have  been  lost  without  negligence." 

The  question  we  are  to  determine  is  wheth- 
er under  this  rule  there  was  any  evidence 
that  the  defendant  held  Itself  out  to  the  pub- 
lic as  a  carrier  In  such  a  manner  as  to  render 
it  liable  to  an  action  if  it  had  refused  to  carry 
the  plaintiffs  brick  when  applied  to  for  that 
purpose.  While  one  of  the  witnesses  states 
that  the  boats  did  the  business  of  common 
carriers,  and  another  states  that  they  were 
common  carriers,  this  seems  a  mere  expres- 
sion of  an  opinion  of  law.  The  witnesses 
may  have  used  the  words  in  their  popular 
sense,  meaning  that  the  boats  carried  for 
the  public  generally  or  without  distinction. 
But,  however  this  may  be,  the  court  must 
determine  the  law  from  the  facts  stated. 
The  proof  for  the  plaintiffs  shows  that  the 
defendant's  boats  carried  passengers,  prod- 
uce, and  merchandise;  also  that  they  receiv- 
ed all  the  freight  otTered  them  at  Morgan- 
town,  most  of  the  freight  being  brought  In 
empties  as  they  returned  from  towing  coal. 
On  the  other  hand,  the  proof  for  the  defend- 
ant Is  to  the  eCTect  that  the  boats  Iiad  no 
termini  or  times  of  arrival  or  departure;  that 
they  did  all  towing  by  private  contract,  and 
only  worked  for  others  when  they  had  no 
work  to  do  for  the  Evansvllle  Grain  Com- 
pany, and  only  did  such  work  as  they  saw 
flt  to' take.  Although  the  boats  were  not  com- 
mon carriers  at  all  times,  still  If,  on  certain 
trips,  when  they  had  no  towing  to  do,  they 
held  themselves  out  as  ready  to  carry  for  all, 
they  would  be  common  carriers  for  the  time 
being.  The  rule  is  thus  stated  In  6  Cyc.  p. 
366:  "A  common  carrier  is  one  who  holds 
himself  out  as  ready  to  engage  In  tbe  trans- 


portation of  goods  for  hne  as  a  public  em- 
ployment,  and  not  as  a  casual  occupation. 
It  Is  sometimes  said  that  one  who  undertakes 
for  a  single  occasion  only  to  carry  goods  for 
any  person  who  desires  to  employ  him  for 
that  occasion  is  a  common  carrier  for  that 
transportation.    But  the  cases  of  this  kind 
will  be  found  to  he  those  in  which,  whilst 
the  business  of  carriage  is  not  the  exclusive, 
or  perhaps  the  principal,  business  of  the  one 
sought  to  be  charged  as  a  carrier.  It  Is  inci- 
dentally his  business  for  the  time  being.  In 
general,  the  liability  of  carrier  does  not  at- 
tach to  one  who  does  not  hold  himaelf  out  as 
pursuing  that  business,  but  in  the  particular 
case,  and  In  each  particular  case,  acts  only 
in  consequence  of  a  special  employment." 
Under  the  rule  that,  If  there  Is  a  scintilla  of 
evidence,  the  question  Is  for  the  Jury,  we 
conclude  that  under  the  evidence  the  Jury 
should  have  Iwen  left  to  determine  whether 
the  defendant  had  assumed  the  character  or 
a  common  carrier.   There  was  evidence  on 
the  part  of  the  plaintiffs,  in  view  of  the 
amount  of  carrying  which  It  was  shown  the 
defendant  did,  from  which  the  Jury  might 
have  Inferred  that  It  held  itself  out  as  of- 
fering to  carry  for  the  public,  or  as  ready  to 
carry  for  all.    The  barges  were  brought 
down  the  river  loaded  with  ties,  and  would 
be  returned  empty   unless   loaded  with 
freight.  The  fact  that  the  defendant  request- 
ed the  witness  Dent  to  get  the  company  any 
business  he  could  must  he  taken  In  connec- 
tion with  the  letter  head,  "Towing  a  special- 
ty."   Although  the  defendant  did  not  hold 
Itself  out  at  all  times  as  a  common  carrier, 
there  web  some  evidence  from  which  the  Jury 
might  have  found  that  such  was  Its  business 
for  the  time  being.  Robertson  v,  Kennedy,  2 
Dana,  430,  26  Am.  Dec  466;  Parley  v.  Lav- 
ary, 107  Ky.  523,  54  S.  W.  840,  47  L.  B.  A. 
383.    The  court  should  have  lustructed  the 
Jury  that  if  the  defendant  had  expressly  and 
publicly  offered  to  carry  for  all  persons  Indif- 
ferently, or  had  by  its  conduct  and  tbe  man- 
ner of  conducting  Its  business  held  Itself  out 
as  ready  to  carry  for  all  on  such  trips  as  tbe 
boat  was  then  making,  then  It  was  a  common 
carrier,  and  they  should  find  for  the  plain- 
tiffs,  although  there  was  no  negligence  on 
the  part  of  the  defendant  In  the  loss  of  the 
brick;  but  If  It  had  not  offered  to  carry  for 
all  persons  indifferently,  or  by  its  conduct  or 
tbe  manner  of  conducting  its  businesa  held 
Itself  out  as  ready  to  carry  for  all,  bat  only 
in  each  case  acted  In  consequence  of  a  special 
employment  it  was  not  a  common  carrier, 
and  was  not  liable,  unless  the  bricks  were 
lost  by  its  negligence. 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial  and  farther  proceedings  con- 
sistent herewith. 
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MEMPHIS  TRUST  00.  r.  BBBVDt  Ooaaty 
Gonrt  Clark. 

ifivpnmt  Oonrt  of  TenncMML   July  1^  1900.) 

1.  COZUTEBAI.  IUHKBITAirOI  TAZK8— AflSUB- 
laUT— FOBIIOK  AB8ETB. 

Under  ShannoD's  Coda,  U  724,  786,  pro- 
Tidios  for  the  assessment  ox  a  collateral  iiuier- 
Itasce  tax,  except  on  property  passing  to  the 
widow  of  the  person  dying  seised  or  possessed 
thereof,  where  a  nonresident  died  posBoasod  of 
personal  propvty  in  Tennessee,  wbicb  was  a 
part  of  the  resldae  of  bis  estate,  one-half  of 
which  he  beQneathed  to  hia  widow,  and  ahe 
elected  to  take  one-half  of  anch  property  in  kind, 
such  half  waa  not  taxable. 
3.  Saicb— Debts. 

Where  a  portion  of  the  aaaeta  of  a  non- 
reaident  deceased  person  passed  to  collateral 
legatees  under  the  will,  the  executor  was  not 
entitled  to  dednct  from  the  amonnt  of  snch  as- 
seta  sobject  to  collateral  inheritance  taxation 
the  amount  of  Tenneases  debts  owed  by  the  tes- 
tator at  the  time  of  hia  death,  but  paid  by  the 
executor  prior  to  the  Institution  of  proceedingn 
for  the  aaaeasment  of  the  tax,  la  the  abMaee  of 
Iffoof  that  they  were  paid  frtua  Tanneaaeo  aa- 
aeta. 

Appeal  from  Olrcnlt  Ootnt,  Bbelby  Ooud- 
ty;  J.  P.  •ToiXDft  JTodge. 

ProceedingB  for  the  anenment  of  a  col- 
lateral inberltanca  tax  against  the  estata  of 
Bern  Price,  deceased.  From  an  order  bmoss 
tag  tbe  tax  In  tavw  <tf  B.  A.  Speed,  clvk, 
tile  Memphis  Trust  Oraq^any,  ezecntM>t  ap- 
peals. Affirmed. 

S.  J.  Shepherd,  for  Memphis  Trust  Co. 
Attorney  General  Gates,  W.  P.  Eldridge,  and 
G.  P.  anitb,  for  R.  A.  Speed,  clerk. 

McALISTBR,  J.  The  question  presented 
for  determloatlon  upon  this  record  Is  wheth- 
er $20,000  of  stock  In  tbe  Bank  of  Commerce 
is  subject  to  a  collateral  Inheritance  tax.  It 
appears  that  Bern  Price  died  domiciled  In  the 
state  of  Mississippi,  and  left  an  estate  in 
Tennessee  appraised  at  tbe  value  of  (34,000. 
Tbe  deceased  left  a  last  will  and  testament, 
ta  which  the  Memphis  Trust  Company  was 
dnly  appointed  executor  by  tbe  chancery 
court  of  Bfiasiasippl,  and  ancillary  letters 
testamentary  hare  been  granted  to  it  by  tbe 
probate  court  of  Shelby  county,  Temi.  It  is 
avwred  tliat  such  ancillary  letters  testa- 
moDtary  were  only  granted  to  said  trust  com- 
pany tat  the  purpose  of  enabling  it  to  col- 
lect and  secure  possession  of  certain  assets, 
and  also  to  enable  It  to  pay  off  and  discharge 
certain  debts  which  were  due  and  owing  In 
the  state  of  Tennessee.  The  will  proridea  aa 
follows:  "I  give  and  bequeath  and  devise  to 
my  beloved  wife,  Mary  D.  Price,  my  home 
place  consisting  of  106  acres,  more  or  less 
with  all  improvements  thereon  situated  in 
the  town  of  Oxford,  Mlssissli^l,  and  on  the 
west  side  of  Korth  Street  in  said  town.  I 
also  give  to  my  wife  all  of  the  household 
furniture  In  said  house,  my  carriage  and 
horses  and  such  of  my  milk  cows  as  she 
may  desire  for  her  private  use.  I  also  give 
and  devise  to  my  wlfi^  Mary  D.  Price,  the 
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tract  of  land  containing  forty  aovs  more  or 
less  and  situated  on  tbe  north  side  of  the 
town  cemetery  in  Oxford,  Mississippi.  I  fur-; 
ther  give,  bequeath  and  devise  to  my  wife, 
Mary  D.  Price,  one  half  of  all  the  residue  of 
my  estate  whether  real  or  personal  or  mixed 
and  wherever  located  and  I  request  and  de- 
sire ber  to  entrust  to  the  Memphis  Trust 
Company  that  portion  of  my  estate  given  to 
ber,  except,"  etc. 

The  trust  company,  in  its  answer,  states 
that  In  the  division  of  the  estate  of  the  late 
Bem  Price  hfs  stock  In  tbe  National  Bank 
of  Commerce  embraced  in  tbe  appratsemrat 
was  selected  by  and  set  apart  to  Mrs.  Mary 
D.  Price,  widow  of  testator,  as  a  part  and 
portion  of  one-half  of  his  estate  to  which 
,  she  was  entitled  'under  the '  terms  of  his 
will.  Defendant  further  avers  that  Mary  V>. 
Price  bad  the  right  to  select  and  Insist  upon 
tbe  shares  of  stock  in  tbe  National  Bank  of 
Commerce  as  a  part  and  portion  of  her  one- 
half  interest  In  the  estate  of  her  deceased 
husband,  and  that  this  respondent,  aa  exec- 
utor, had  no  right  to  object  to  her  selection 
of  said  stock,  provided  only  it  was  taken  at 
a  fair  valuation,  which  waa  actually  done. 
{  Beapondent  therefore  avers  that,  Inasmuch 
I  as  tbe  shares  of  stock  in  the  National  Bank 
I  of  Commerce  were  never  held  in  any  way  by 
the 'collateral  relatives  of  testator,  it  Is  not 
responsible  or  liable  for  any  collateral  In- 
heritance tax  thereon.  Respondent  further 
stated  that  said  stock  In  tbe  National  Bank 
of  Commerce  was  set  apart  for  said  Mary  D. 
Price  in  kind,  and  so  transferred  to  ber. 

Respondent  farther  avers  that  at  the  time 
of  tbe  death  of  Bem  Price,  be  was  Indebted 
to  the  National  Bank  of  Commerce,  which  la 
a  Tennessee  corporation.  In  tbe  sum  of  $7,- 
639,  and  also  owed  to  said  National  Bank  of 
Commerce  an  additional  sum  of  $5,000,  thus 
making  a  total  Indebtednew  of  said  Bem 
Price  In  tbe  state  of  Tennessee  of  tbe  sum 
of  $12,539. 

Respondent  further  avers  that  it  is  Its 
duty  to  set  off  and  charge  against  the  value 
[  of  stock  in  the  Memphis  Trust  Company  tbe 
j  Indebtedness  of  said  B^  Price  due  to  Ten- 
:  nessee  creditors.  Inasmuch  as  this  atock.  con- 
i  Btltutes  a  fund  peculiarly  and  especially 
'  liable  therefor.    Respondent  therefore  avers 
!  that  after  the  allotment  to  Mrs.  Mary  D. 
Price,  widow  of  testator,  of  tbe  stock  in  the 
National  Bank  of  Commerce,  which  she  se- 
lected in  kind,  as  she  had  a  right  to  do,  and 
'  after  charging  against  the  stock  In  tbe  Mem- 
I  phis  Trust  Company  the  amount  of  the  In- 
I  debtedness  due  to  the  estate  of  Bem  Price,  no 
i  personal  assets  or  assets  of  any  kind  remain 
i  In  tbe  state  of  Tennessee  subject  to  a  col- 
lateral Inheritance  tax  or  other  tax  of  any 
kind.    It  appears  from  the  record  that  Gil- 
mer P.  Smith  was  appointed  by  R.  A.  Speed, 
county  court  clerk,  to  appraise  the  estate  of 
Bem  Price,  deceased,  situated  In  Shelby  coun- 
ty, Tenn.,  which  was  or  might  be  liable  to 
taxation  under  tbe  collateral  Inltwltaiice  tax 
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law.  The  appraiser  found  that  at  tiie  time 
of  testator's  death  he  was  the  ouiHer  of  100 
shares  of  stodc,  par  value,  of  the  Memphis 
Trust  Company,  and  also  owned  100  Bhar» 
of  stock  In  the  National  Bank  of  Commerce, 
also  at  par  value.  The  value  of  all  this 
stock  was  assessed  by  the  appraiser  at  $34,- 
000.  The  appraiser  was  asked  the  following 
question:  "Question  4.  In  answer  to  ques- 
tion 2  yon  say  that  the  Tennessee  property  of 
this  estate  amounted  to  $34,000.  and  In  an- 
swer to  question  3  you  say  you  only  apprais- 
ed for  taxation  |17,000,  or  rather  you  only 
found  $17,000  subject  to  taxation.  Explain 
why  you  only  found  this  amount  subject  to 
taxation,  and  not  the  whole  $34,000.  Ans. 
The  $34,000  referred  to  In  question  2  was  the 
total  valuation  of  the  Tennessee  property  be- 
longing to  this  estate,  and  by  the  terms  of 
the  will  of  Bem  Price  one-half  of  this  prop- 
erty went  to  his  wife,  namely  $17,000.  Un- 
der the  collateral  Inheritance  tax  law  any 
property  left  to  or  Inherited  by  the  wife  of 
the  deceased  from  the  deceased's  estate  Is 
not  subject  to  collateral  Inheritance  tax. 
Now,  by  the  will  of  Bem  Price,  one-balf  his 
property  went  to  his  wife,  and  be  did  not 
designate  any  particular  parts  of  the  prop- 
erly to  go  to  her,  and  as  he  gave  no  election 
of  the  kind  she  was  to  have,  I  assume  ^he, 
of  course,  took  one-half  of  this  $34,000  worth 
Id  Tennessee  property;  consequently  only  the 
half  left  to  collaterals  was  subject  to  taxa- 
tion, and  X  therefore  only  appraised  half  for 
taxation,  and  so  reported." 

The  drcult  Judge,  who  heard  the  cause 
without  the  Intervention  of  a  Jury,  found 
that  Bem  Price,  resident  of  the  state  of  Mis- 
sissippi, died,  leaving  an  estate  in  Tennessee, 
which,  from  report  of  appraiser,  appeared  to 
he  of  value  of  $34,000,  "and  It  appearing  that 
under  the  will  of  said  Bem  Price  one-half  of 
his  entire  estate  (exclusive  of  specific  be- 
quests and  legacies  to  his  wife)  was  devised 
and  bequeathed  to  his  wife,  Mary  D.  Prlc^ 
and  the  other  one-half  to  said  collateral  rel- 
atives and  strangers  In  blood  mentioned  In 
said  will,  it  Is  therefore  adjudged  by  the 
court  that  said  estate  pay  a  collateral  in- 
heritance tax  of  5  per  cent  on  one-balf  of 
tlie  valuation  of  said  estate,  or  $17,000, 
amounting  to  the  sum  of  $850,  together  with 
fee  of  $127.50  to  W.  B.  Eldrldge,  attorney  for 
B.  A.  Speed,  together  with  the  costs  of  this 
cause."  The  court  declined  to  allow  exemp- 
tion of  $12,739  on  the  debts  due  by  the  es- 
tate of  Bem  Price  In  the  state  of  Tennessee, 
though  the  court  recltM  the  fact  that  such 
debts  existed  and  were  Tennessee  debts.  The 
court  further  found  that  the  setting  apart  to 
Mary  D.  Price,  wife  of  testator,  of  the  stodc 
in  the  Bank  of  Commerce,  did  not  exempt 
said  stock,  or  any  part  thereof,  from  Uabllit7 
for  the  collateral  inheritance  tax.  The  M«n- 
phts  Trust  Company,  as  executor,  appealed 
from  this  decree,  end  has  assigned  the  fol- 
lowing errors:  (1)  The  court  erred  In  esti- 
mating the  stock  in  the  National  Bank  of 


Oommerce  which  had  been  set  apart  to  Mrs. 
Mary  D.  Price,  widow  ot  testator,  as  a  basis 
Tipou  which  collateral  inheritance  tax,  or  any 
part  thereof  could  be  assessed.  (2)  The 
court  erred  In  refusing  to  consider  the  In- 
debtedness of  $12,539,  due  by  Bem  Price  to 
Tennessee  <Tedltors.  In  estimating  the  col- 
lateral inheritance  tax  due  on  his  estate  or 
any  part  thereof. 

In  support  of  the  first  asslgoment  of  error 
counsel  for  the  Memphis  Trust  Company 
propounds  the  proposition  that  there  can  be 
no  claim  for  collateral  Inheritance  tax  upon 
the  stock  in  the  Bank  of  Commerce,  because 
that  has  been  selected  by,  and  has  become 
:  the  property  of,  the  widow,  and  under  the 
i  provision  of  the  collateral  inheritance  tax 
*  law  of  1803  property  inherited  by  or  be- 
;  queathed  to  the  widow  is  exempt 

It  Is  undoubtedly  true  that  under  the  act 
of  1893  property  passing  to  the  widow  from 
the  testator  is  not  subject  to  collateral  in- 
heritance tax,  for  the  plain  reason  that  the 
widow  la  exempt  from  Its  provisions.  But 
;  the  contention  Is  that  the  widow  had  no 
right  to  elect  under  the  will  and  it»  codicils 
to  take  any  particular  portion  of  decedent's 
property  after  the  payment  of  specific  leg- 
ades  and  devises.  As  already  seen,  testa- 
tor made  specific  bequests  to  his  wife,  and 
then  a  general  bequest  of  one-half  of  the 
residuary  property.  The  argimient  Is  that, 
if  the  testator  had  intended  that  his  widow 
should  have  the  tight  to  make  selection  of 
one-half  of  the  remainder  of  his  property,  he 
would  have  so  directed  in  his  will.  This  in- 
tention, it  is  claimed,  la  excluded  by  the 
specific  bequests  and  the  general  bequest  of 
one-half  of  the  remainder  of  the  estate.  It 
la  further  Insisted  that  the  fact  that  the  ex- 
ecutor permitted  the  widow  to  take  the  Na- 
tional Bank  of  Oommerce  stodc  as  her  share 
of  the  residuary  estate  did  not  bind  the  es- 
tate, or  relieve  the  executor  of  the  payment 
of  collateral  inhedtance  tax  on  this  stock. 
The  argument  seems  to  be  based  up<m  the 
following  language  In  the  act  of  1888,  name- 
ly: "And  all  owners  of  such  estates  and  all 
executors  and  administrators,  and  their  sure- 
ties, shall  only  be  discharged  from  UablUtj 
for  the  amount  of  such  taxes  and  duty,  the 
settlement  of  which  th^  may  be  charged  with, 
by  having  paid  the  same  over  for  the  use  of 
the  State  as  hereinafter  directed."  Gannon's 
Code^  1 724;  section  1,  c.  174,  p.  347,  Acts  1893. 
Goui^  then  cites  section  10,  c.  174,  p.  350. 
Act  1898,  which  provides  as  follows:  "When- 
eyet  any  foreign  executor  or  administrator 
or  trustee  shall  assign  or  transfer  any  stock, 
or  loans  In  this  state  standing  In  the  name  of 
decedent,  such  tax  shall  be  paid,  on  transfer 
thereof,  to  the  clerk  of  the  county  court 
where  such  transfer  is  made;  otherwise  the 
coriroration  or  person  permitting  such  trans- 
fer shall  become  liable  to  pay  such  tax." 
SbauDon's  Code,  8  785.  It  is  therefore  the 
contention  of  the  state  that,  as  Bem  Price 
left  property  in  the  state  of  Tanneesee,  con- 
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sisting  of  100  Bbares  of  stock  In  the  National 
Bank  of  Commerce,  and  100  shares  of  stock 
In  the  Mempbls  Tnut  Compan7.  It  was  the 
duty  of  the  executor,  when  the  National 
Bank  of  Commerce  stock  "was  turned  orer  to 
Mis.  Mar7  D.  Price,  widow,  to  pay  to  the 
county  court  clerk  collateral  Inheritance  tax 
baaed  upon  the  value  of  one-half  of  said 
stock,  as  under  the  will  only  one-half  of  said 
stock  could  go  to  the  widow,  and  this  prop- 
erty was  dearly  divisible  In  kind.  It  la 
further  argued  that  the  widow  could  make 
no  selection  of  property  she  wished  to  take, 
nor  could  the  oecntor  assent  to  allotment  of 
such  Bpeclflc  proper^  so  chosen.  Act  1893, 
p.  S47.  c.  174,  I  1,  and  Act  1S9B.  p.  140^  e. 
8&,  I  7,  provides  as  follows:  "All  estates- 
real,  personal  and  mixed,  of  every  kind 
whatsoever,  situated  within  this  state, 
wbetbw  the  person  or  peraons  dying  seized 
thraeof  be  domiciled  within  or  out  of  this 
state,  pasting  from  any  panan  who  may  die 
seized  or  possessed  of  such  estates,  rtther  by 
will  at  under  the  intestate  laws  al  tills  state, 
or  any  part  of  such  estate  or  estates  or  In- 
terest therein  transferred  hy  deed,  grant, 
bargain,  gift  or  sale,  made  In  contemplation 
of  deatb,  or  Intended  to  take  effect  In  possee- 
slon  or  enjoyment  after  tiie  deaHi  of  the 
grantor  or  bargainor  to  any  person  or  p^ 
sons,  or  to  bodies  corporate  or  politic.  In 
trust  or  otherwise,  other  than  to  m  for  flie 
use  of  the  father,  mothw,  brother,  sister,  the 
wife  or  widow  of  a  son,  or  husband  of  a 
daughter,  or  any  child  or  children  ad<9ted 
as  such  in  confonnlty  with  the  laws  of  the 
State  of  Tennessee,  husband,  wife,  children, 
and  lineal  descendante  bom  In  lawful  wed- 
lock of  the  person  dying  seized  and  possrased 
there(tf,  shall  be  subject  to  a  duly  or  tax  of 
five  dollars  on  every  hundred  dollars  of  the 
clear  value  of  such  estate  or  estates  ao. pass- 
ing, and  at  and  after  the  same  rate  for  any 
lesa  amount,  to  be  paid  to  the  use  of  the  state," 
etc.  So  It  is  very  dear,  and  counsd  concede 
the  proposition,  that  no  propnty  passli^  to 
the  widow  under  the  provlshma  of  this  act  li 
subject  to  the  payment  of  collateral  inheri- 
tance tax;  but  the  main  contention  of  coun- 
sel for  the  state  Is  that  usd^  the  residuary 
clause  of  this  will  the  wlfa  has  no  right  to 
make  a  aelection  of  spedflc  property  left  In 
the  residuary  estate.  Tliis  question  arose  in 
the  Matter  of  James,  144  N.  T.  6^  88  N.  B. 
001.  In  that  case  the  question  arose  on  a 
construction  of  the  collateral  Inheritance  tax 
law  of  New  Yoik,  whidi  Is  substantially  sim- 
ilar to  tiie  Tennessee  act  of  1693.  The  tacta 
were  that  at  the  time  of  his  death  In  Africa 
testator  was  a  dtlzen  of  the  Kingdom  of 
Great  Britain,  and  was  domldled  there.  By 
bis  last  will,  which  he  had  made  at  the  place 
of  his  domicile,  he  disposed  of  a  very  large 
estate.  He  l^t  property  in  Great  Britain, 
which  was  valued  at  $447,630,  and  property 
In  this  country,  which  was  valued  at  f  2,S03r 
47^58.  He  gave  legades  to  collateral  rela- 
tlres  and  charities,  which  in  the  aggregate 


amounted  to  $236,810.   The  residue  of  his 
estate  was  given  to  his  executors,  upon  trust 
for  the  benefit  of  his  two  brothers.  The 
charitable  bequesto  were  to  foreign  corpor- 
ations, and  persons  to  whom  legacies  were 
given  were  resldenta  of  Great  Britain,  with 
the  exception  of  two,  who  resided  In  this 
comitry.   He  left  no  debte  here.   His  will 
was  proven  In  EiOgland  In  June,  1890,  and 
afterwards,  as  a  result  of  an  action  brought 
In  the  courts  of  this  state  (New  York)  by 
the  executors,  waa  established  hare,  and  let- 
ters testamentary  were  Issued  thereon  to 
John  Arthur  Jones,  one  of  the  executors 
named,  and  also  a  resident  of  Great  Britain. 
He  applied  to  the  surrogate  of  the  county  of 
New  York  for  the  appointment  of  an  apprais- 
er for  the  purpose  of  appraisement  under  the 
laws  of  this  state  Imposing  a  tax  upon  gifts, 
legacies,  and  collateral  Inheritances.  It  ap- 
peared tiiat  by  the  will  the  legades  were  to 
i  be  paid  within  three  months  of  testator's 
!  death  free  of  duty;  that  a  portion  of  the 
j  amount  given  as  legades  had  already  been 
;  paid  In  Great  Britain  out  of  the  estate  there. 
:  together  with  the  duties  Imposed  on  legacies 
I  by  the  law  of  that  country,  and  that  the 
;  proper^  in  thla  country  contisted,  among 
I  other  things.  In  atocks  and  bonds  of  corpor- 
!  ations  of  this  and  other  states,  which  securl- 
I  ties  were  deposited  In  this  state  at  the  time 
I  of  testator's  death. 

On  these  facts  the  Court  of  ^ipeato  of  New 
York,  in  the  midst  of  Ite  <q;ilnlon>  Bald:  'In 
the  present  case  tiie  property  which  testator 
died  possessed  ot  In  Great  Britata  is  largely 
In  excess  ut  the  amount  given  bj  him  In  1^ 
ades.  Some  portloa  of  that  has  already  been 
paid  from  the  English  estate,  and  the  execu- 
tor has  declared  his  determination  of  amwo- 
prlatlng  that  part  ot  testator's  property  to 
their  payment,  so  that  the  American  estate 
shall  constitute  the  residuary  estate  dlqmsed 
itf  by  the  will  in  favw  ctf  the  testattw'B  broth- 
ers. This  he  may  rightly  do,  and  thus  save 
the  estate  frmn  the  pi^mrat  of  the  succession 
taxes  imposed  1^  our  laws.  The  fact  of  such 
an  approfvlation  will,  ot  course,  appear  uptm 
his  accounting,  if  the  executor  determines 
to  pay  the  kgades  fr<Hn  the  English  estate, 
the  American  estate  Is  thereby  freed  from 
the  burden  of  the  qiedal  taxes,  the  imposi- 
tion of  which  depends  upon  the  fact  of  a  suc- 
cession by  the  k^tee  to  exaue  proporty  which 
is  within  the  state.  If  the  Anmican  estate 
is  appropriated  to  persons  who  are  wlUiin  tiie 
exempted  degrees  of  relationship  to  testator, 
ttie  right  to  claim  the  tax  from  executor  is 
gone;  It  does  not  lie  with  the  offlcos  of  the 
state  to  say  in  such  a  case  whidi  part  of  tes- 
tator's property  shall  be  aj^ropriated  to  the 
payment  of  the  legades.  The  law  is  not  ar- 
bitrary In  ita  application.  It  is  simply  abso- 
lute in  its  requirements,  when  the  precise 
case  arises  which  it  was  framed  to  meet ;  and 
whwe,  as  here,  the  case  is  not  presented  of 
an  appropriation  of  any  part  of  the  American 
estate  in  payment  of  legacies  to  foreign  1^ 
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ateefl,  this  special  tax  law  can  not  and  should 

not  apply." 

It  will  be  se^  from  tbe  excerpt  of  the  opin- 
ion that  tbe  New  York  case  bears  a  atrlklng 
analogy  in  some  of  its  essential  features  to 
the  case  now  under  consideration.  Tbe  rea- 
soning of  the  court  commends  Itself  to  our 
Judgment,  and  without  further  elaboration 
we  hold  that  the  executor  of  tbe  estate  of 
Bern  Price  had  a  right,  upon  the  election  of 
tbe  widow,  to  transfer  to  her  the  stock  in 
the  National  Bank  of  Commerce  In  payment 
of  her  one-half  Interest  in  the  residuary  es- 
tate; provided,  of  course,  It  was  taken  at  a 
fair  valuation  as  compared  with  the  balance 
of  tbe  residuary  estate  wherever  situated. 
Tbe  stock  In  tbe  Memphis  Trust  Company, 
amonntlng  to  (14,000,  which,  under  the  will, 
goes  to  collateral  kindred  and  strangera  in 
blood,  Is  clearly  subject  to  the  tax. 

The  second  assignment  Is  that  tbe  court 
should  have  allowed,  as  against  any  collat- 
eral tax  Imposed  on  tbe  stock  In  the  Memphis 
Trust  Company,  and  valued  by  the  appraiser 
at  ¥14.000,  tbe  Indebtedness  of  $12,539  due 
creditors  in  tbe  state  of  Tennessee.  It  Is  well 
to  nnderatand  In  the  first  place  whether  there 
are  any  debts  outstanding  in  this  state  which 
are  due  from  the  estate  of  Bern  Price,  and 
the  character  of  that  Indebtedness.  We  find 
this  matter  explained  in  the  deposition  of 
Hr.  John  H.  Watklns,  vice  president  of  tbe 
Memphis  Trust  Company,  as  follows:  "Q. 
State  what  debts,  if  any,  were  due  by  tbe  es- 
tate of  Bern  Price  to  creditors  in  the  state  of 
Tennessee.  Ans.  At  the  time  of  the  death  of 
Bern  Price  he  was  Indebted  to  the  National 
Bank  of  Commerce  In  the  sum  of  about  f7t- 
630.  He  also  owed  the  National  Bank  of 
Commerce  tbe  sum  of  $5,000.  This  last  Item 
was  two-tblrds  of  a  debt  of  $7,500  due  by  the 
firm  of  Price  &  Price,  of  which  he  was  a 
member,  and  In  which  he  had  an  interest  of 
two-tblrds,  being  responsible,  of  course,  for 
two-tblrds  of  Its  debts.  These  debts  have 
te&x  paid  off,  and  tbe  estate  of  Bern  Price 
now  owes  no  d^ts  to  creditors  in  Tennessee." 
Again,  tbe  witness  was  asked:  "Did  the  gen- 
eral estate  of  Price  pay  the  firm  debts,  or 
were  they  paid  out  of  bis  Individual  estate? 
Ans.  Tbe  firm  of  Price  St  Price  was  solvent, 
and  it  paid  the  Indebtedness  of  $7,S00  to  the 
Bank  of  Commerce,  of  which  amount  $5,000 
was  owned  by  Bern  Price.  Tbe  Individual 
estate  of  Bern  Price  did  not  pay  this  $7,500.'" 

Again,  the  witness  was  asked:  "What  rela- 
tionship did  this  Tennessee  debt  of  $12,630.00 
bear  to  bis  entire  indebtedness?  Ans.  About 
SO  per  cent  Q.  For  this  debt  did  the  Bank 
of  Commerce  have  any  security?  If  bo,  what 
was  it?  Was  It  exhausted  before  other  prop- 
erty was  used  in  paying  these  two  debtst 
Ans.  Tbe  lndd>todness  of  Price  &  Price  to  the 


Bank  of  Commerce,  amounting  to  $7,000,  was 
secured  to  the  Bank  of  Commerce  by  80 
shares  of  stock  In  the  Bank  of  Oxford,  belong- 
ing to  Bem  Price,  which  was  deposited  as  col- 
lateral. None  of  this  security  wu  wed  or 
exhausted  In  paying  tbe  debt" 

Again,  this  witness  was  asked:  "What  per 
cent  or  part  of  this  whole  estate  were  tbe 
Bank  of  Commerce  stock  and  the  Uemphls 
Trust  Company  stock?  Ans.  12^  pw  cent, 
or  one-eighth." 

It  may  be  conceded  as  sound  law  that  debts 
must  be  deducted  from  the  ^xregate  value 
of  the  estate  before  it  can  be  ascertained 
what  amount  Is  subject  to  the  Inheritence  tax. 
Callahan  v.  Woodbridge,  171  Masa.  595,  51  N. 
E.  170;  Matter  of  King,  172  N.  Y.  616,  64  N. 
B.  1122.  The  Tennessee  act  of  1S&3,  already 
quoted  supra,  provides  that  the  tax  should 
be  levied  on  tbe  clear  value  of  tbe  estate  so 
passing. 

It  is  the  net  value  of  the  share  of  the  eetete 
inholted  by  or  devised  to  tbe  collateral  kin- 
dred that  is  subject  to  the  tax.  in  tbe  pres- 
ent case  one  of  the  debte  due  Tennessee  cred- 
itors was  an  Individual  debt  of  tbe  testetw, 
and  tbe  other  an  Indebtedness  of  a  partnov 
ship  wherein  he  owned  a  two-thirds  interest 
Both  debte  have  been  paid,  and  were  paid 
before  tbe  institution  of  the  tax  {voceedlngs 
herein.  It  does  not  appear  that  tbe  Indlvld- 
nal  debt  was  discharged  with  Tennessee  a»- 
sets,  and  we  have  no  concern  with  tbe  part- 
nership debt,  since  that  was  discharged  with 
firm  assets.  We  infer  tbat  the  Individual  in- 
debtedness of  Bem  Price  to  tlie  National 
Bank  of  Commerce  for  $7,539  was  paid  with 
Misslstippl  assete.  since  the  mppntier  found 
that  the  entire  value  of  the  estate  In  Tennes- 
see was  $8^000,  and  ttiat  amount  atUl  re- 
mained Intect  tor  distribution  wbsn  ttie  aj^ 
praisanoit  was  made. 

In  addition  to  this,  if  tbe  encotor  aou^t 
to  deduct  debte  due  Tennessee  credltm  from 
the  shares  of  the  cetete  passing  to  tlie  collat- 
eral kindred,  it  -was  Incumbent  on  it  to  show 
they  were  discharged  with  Tennessee  assets. 
This  fact  does  not  appear  in  tbe  record.  We 
concnr  with  the  drcnlt  Judge  in  disallowing 
these  debte  as  credlte  <m  tbe  atock  ot  the 
Memphis  Trust  Company  appraised  for  tax- 
ation at  $14,000.  We  mHumncur  with  the  dr- 
cnlt Judge  In  his  holding  tbat  tbe  setting 
apart  of  the  stock  In  the  Bank  of  Oommerce 
to  the  widow  did  not  exempt  said  stock,  or 
any  part  thereof,  from  liability  for  the  col- 
latmil  Inheritance  tax.  We  hold  0iat  the 
part  of  said  stock  so  set  apart  to  the  widow 
is  exempt  from  said  tax.  We  think  the  fee 
allowed  the  attorney  for  tbe  county  court 
clerk  was  altogether  proper  and  reasonableu 

For  the  reasons  stated  herein,  the  ioOg- 
ment  ct  the  drcnlt  court  la  affirmed. 
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MeOAUL  T.  WESTERN  UNION  TELB- 
GRAPH  CO.  " 
(Sapreme  Conrt  of  Tbimeasee.   Jane  18,  180Bw) 
Xeleoeaphs  —  Mxsuon  —  Dkutbbt  —  Di- 

UT— KEQUaiVCK. 

Where  plaintiff  went  a  telegram  to  s  rela- 
ttre.  askin;  that  money  be  wired  for  the  trane- 
portatioD  of  the  body  of  her  dead  aon,  and, 
tbongh  the  addressees  vt  the  message  resided 
Z%  milea  in  the  country  from  destination  of  the 
message,  plaintiff  did  not  Inform  the  sending 
agent  of  such  fact,  nor  arrange  for  Immediate 
delivery  at  the  addressees'  residence,  the  tele- 

Eiph  company,  on  receiving  the  message  after 
□rs,  when  it  had  no  mflssengerB  available  to 
deliver  It,  was  not  guilty  of  n^ltgence  in  fail- 
ing to  dellv^  the  message  nntil  uie  next  day. 

[Ed.  Note. — ^For  caaea  in  point,  see  vol.  4S, 
Cent.  IHg.  Telegnphs  and  Telapfaonea,  f  88.] 

Bmr  to  Olrcnit  Oonrt;  Olbwm  Comity; 
Lerl  SL  Woods,  Jndgo. 

Action  \sj  Jennie  McOavI,  by  Dozt  Mend, 
against  tbe  Weatern  Union  rrelegzaph  Com- 
pany. From  ft  Judgment  In  ftivor  of  defokd- 
ant,  plaintiff  brings  error.  Affirmed. 

W.  W.  Powers  and  Harwood  &  Wade,  for 
plaintiff  In  error.  Deason,  Bankin  ft  Elder 
and  Stalelda,  Gates  A  Uonntcaatle^  for  de- 
fendant In  error, 

BEARD,  G.  J.  The  plaintiff  In  error,  a 
married  woman,  living  In  Gibson  county, 
Tenn..  was  notified  by  telegram  from  Slkea- 
ton,  Mo.,  where  her  young  son  was  Tlaltlng, 
that  he  bad  been  accidentally  wounded.  On 
the  receipt  of  this  Intelligence  she  left  tor 
that  place,  roaching  the  bedside  of  her  son 
on  the  17th  of  November,  1908.  The  day  aft- 
er her  arrival,  he  died.  Desiring  to  take  hla  { 
body  back  to  her  home  for  Interment,  but 
lacking  the  means  to  do  so,  after  his  death 
she  pr^ared  and  caused  to  be  delivered  to 
the  operator  of  the  Western  Union  Tele- 
graph Company  at  Slkeston,  for  transmission 
to  Trenton,  Tenn.,  the  following  message: 

"11-18-1903.  Dated— Slkeston.  Missouri— 
18.  To  Mrs.  M.  C.  McCaul,  o/o  Hugh  McCaul, 
Trenton,  Tennessee.  Have  bank  wire  bank 
of  Slkeston  $00.00,  my  son  Hugh  dead  ber& 
[Signed]   Jennie  McCaul." 

On  delivering  this  telegram  to  the  operator 
at  Slkeston,  there  was  paid  to  him  the  reg- 
ular tariff  rate  of  25  cents  for  its  transmls- 
rion  to  Trenton,  to  which  place  It  was  at 
once  started  over  the  wires  of  the  defendant 
company,  reaching  there  about  7:10  o'clock 
of  the  evening  of  tbe  18th.  When  received, 
as  there  was  no  messenger  service  from  7 
p.  m.  to  7  a.  m.,  tbe  telegram  was  put  on 
file,  1^  the  operator  receiving  it,  to  be  sent 
out  the  following  morning. 

At  tbe  hour  of  7  a.  m.  of  the  19th,  a  mes- 
aenger  came  to  the  office,  and  he  was  at  once 
given  the  message,  with  direction  that  he 
take  it  out  for  delivery  to  the  sendees.  If 
tbey,  or  either  of  them,  could  be  found  in 
the  town  of  Trenton.  Not  finding  either  of 
tbe  parties,  It  was  retomed  to  tbe  office,  and 
bi  Qie  afternoon  was  sent  by  special  hand  to 


the  borne  ot  the  sendees,  wblcb  -was  8H  miles 
in  the  country,  and  was  ddlversd  ttiete  at 
4  p.  m. 

Mrs.  McOaul,  tbe  sender  of  this  message^ 
knew  tbe  sendees  lived  at  that  distance  from 
Trenton,  but  she  failed  to  communicate  tbe 
fact  to  the  operator  at  Slkeston,  and  also 
failed  either  to  pay,  or  guaranty  payment* 
for  the  extra  service  required  In  Its  deliv- 
ery to  the  home  of  the  sendees. 

Tbe  record  shows  that  while  this  telegram 
was  thus  delivered  after  the  banking  hours^ 
observed  in  Trenton,  yet,  if  application  had 
been  made  to  the  officers  of  the  bank,  with 
which  Mrs.  McOaul  did  business,  either  by 
herself  or  Mr.  Hugh  McCaul,  during  the 
evening  ot  the  19th,  that  they  would  have 
Immediately  wired  the  sum  asked  for  to  tbe 
bank  In  Slkeston.  No  application,  however, 
was  made  to  these  officers  until  the  follow- 
ing day,  when  the  money  was  at  once  trans- 
mitted, reaching  Slkeston,  however,  too  late 
to  answer  the  purpose  of  the  sender  of  the 
message.  It  was  then  found  the  body  of 
young  McCaul  was  so  far  advanced  in  decay 
that  It  would  be  dangerous  to  undertake  to 
carry  It  to  Gibson  county,  so  It  was  burled 
at  or  near  Slkeston. 

Upon  these  facts  the  trial  Judge  said  to 
the  Jury,  in  substance,  that  tbe  obligation  of 
the  defendant  In  error  was  to  transmit  and 
attempt  to  deliver,  without  unreasonable  de- 
lay, this  message  to  the  sendees,  or  one  of 
them,  at  Trenton;  that  there  was  no  obliga- 
tion resting  on  the  company  to  send  it  out 
to  the  home  of  the  sendees,  8%  miles  In  the 
country;  and.  If  they  found  that  diligence 
{  was  used  In  an  effort  to  deliver  at  Trenton, 
then  they  should  find  for  the  defendant 

We  think  this  instruction  was  correct 
Tbe  money  which  was  paid  by  the  sender 
at  Slkeston  was  for  the  service  of  transmis- 
sion and  dellveiy  at  Trenton.  If  It  should 
be  held.  In  the  absence  of  all  knowledge  on 
the  part  of  the  operator  at  ^keston  that  the 
sendees  lived  3%  miles  from  the  place  to 
which  It  was  directed,  the  company  was  to  be 
held  liable  for  lack  of  prompt  delivery  at  the 
residence  of  the  sendees,  then  It  might  be  so 
equally  held,  if  It  had  happened  that  these 
sendees  resided  10  miles,  or  even  a  greater 
distance,  from  there.  Such  a  holding  would 
impose  an  unreasonable  burden  on  tbe  com- 
pany, especially  In  view  of  the  fact  that  the 
telegram  on  Its  face,  as  we  think.  Implied 
that  the  sendees,  one  or  both,  were  to  be 
found  In  Trenton. 

It  Is  an  easy  matter  for  tbe  sender  to  pro- 
Tide  for  the  delivery  of  his  telegram,  what- 
ever may  be  tbe  distance  of  the  sendee  from 
the  point  to  which  it  is  directed.  All  that  ho 
has  to  do  is  to  notify  the  receiving  operator, 
when  delivering  the  telegram  for  transmis- 
sion, that  tbe  sendee  lives  at  a  place  other 
than  tbe  one  to  which  It  is  directed.  If  re- 
ceived for  transmission  unconditionally  by 
one  authorized  so  to  do  after  such  notice,  the 
law  will  Imply  an  obligation  upon  the  part 
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of  the  company  to  iSellTer  tbe  message  at  the 
place  of  tbe  sendee's  residence,  or  If,  at  tbe 
time  of  snch  receipt,  payment  Is  made  or 
guarantied  for  snch  delivery.  In  either  case 
a  failure  to  deliver  wltbln  a  reasonable  time 
would  be  a  breach  of  duty  on  the  part  of  the 
company,  for  whldi  it  would  be  liable.  But 
when  It  appears,  as  in  this  case,  that  tbe 
receiving  operator  had  no  such  notice,  and 
charges  were  neither  paid  nor  guarantied  for 
delivering  the  message  at  the  residence  of 
the  sendees,  living,  as  they  did,  at  a  point 
remote  from  Trenton,  the  company  was  un- 
der no  legal  obligation  to  deliver  It  at  that 
point.  Western  Union  Co.  v.  Harvey  (Kan.) 
74  Pac.  250;  Weatem  Union  Tel.  Co.  t. 
Swearlngen  (Tex.  Sup.)  67  S.  W.  767. 

We  think  the  charge  of  tbe  trial  Judge  cor- 
rectly stated  the  rule  of  law  controlling  In 
this  case,  and  without  more  his  Judgment  1> 
affirmed. 


NABHVILLH,  O.  &  ST.  L.  BT.  00.  T. 

TLAKE. 

(Supreme  Court  of  Tennessee.   June  18,  1905.) 

OABBIEBS— INJUBIEB  TO  PASSENQBRa  —  MIS- 
CONDUCT OF  THIBD  PbBBONS— NEai.iaENCB. 

Where  certain  passengers  boarded  defend- 
ant's train,  and,  while  under  the  iudueace  of 
liquor,  exploded  dynamite  sticks  in  the  car, 
and  on  the  platforms,  and  fired  pistols,  but  the 
carrier's  servants,  though  knowing  or  having 
an  opportuoi^  to  know  of  such  acts,  neglecteo 
to  take  proper  precautions  to  prevent  Injury  to 
others  until  plaintiff,  another  passenger,  was 
shot  by  tbe  alleged  accidental  dischar^  of  one 
of  such  weapons,  the  carrier  was  liable  for 
the  injury  so  sustained. 

Error  to  Circuit  Court,  Henderson  County; 
Levi  S.  Woods,  Judge. 

Action  by  James  Flake,  by  bis  next  friend, 
against  the  Nashville,  Chattanooga  A  St 
Louis  Railway  Company.  From  a  Judgment 
for  plaintiff,  defendant  brings  error.  Af- 
firmed. 

T.  A.  Lancaster,  for  plaintiff  In  error. 
Barliam  ft  Davis  and  M.  F.  Oslv,  for  defend- 
ant In  error. 

BEARD.  C.  J.  A  boy  18  years  of  age, 
while  riding  on  one  of  the  passenger  trains 
of  tbe  plaintiff  in  error  on  the  afternoon  of 
the  24th  of  December.  190S,  while  en  route 
from  Huron,  a  smaW  station  on  the  line  of  the 
railway,  to  Lexington,  In  this  state,  was 
shot.  He  was  wounded  by  a  pistol  fired  by 
a  party  whose  name  was  unknown,  and  this 
suit  was  brought  to  recover  damages  for 
the  injury  thus  received,  upon  tbe  theory 
that  the  conditions  existing  upon  that  train, 
which  either  were  known  or  should  have 
been  known  to  those  in  charge,  were  such 
us  to  have  caused  them  reasonably  to  an- 
ticipate this  result,  and,  falling  to  exercise 
property  diligence,  the  plaintiff  in  error  was 
liable.  There  was  a  verdict  and  Judgment 
in  fsTor  at  the  plaintiff,  and  tiw  case  has 


been  brought  Into  this  court  for  review.  A 
number  of  errors  }ia.ve  been  assigned,  all  of 
which  save  one  are  disposed  of  in  a  memo- 
randum opinion  which  is  not  intended  for 
publication.  The  one  not  there  embraced  is 
regarded  as  of  sufficient  Importance  for  an 
opinion  to  be  carried  Into  our  Reports. 

Tbe  record  shows  that  at  Jackson,  Tenn., 
the  train  In  question  was  boarded  by  a  num- 
ber of  persons  then  under  tbe  Influence  of 
strong  drink.  These  parties  carried  upon 
tbe  cars  bottles  of  liquor,  from  which  they 
freely  drank  as  the  train  proceeded.  Tbey 
were  boisterous  in  manner  and  speech,  and 
by  their  conduct  attracted  the  attention  and 
gave  considerable  alarm  to  other  passengers. 
They  had  possession  of  dynamite  sticks,  on 
which  they  placed  caps.  These,  on  being 
struck  upon  the  floor,  exploded.  These  ex- 
plosions were  as  loud  as  pistol  shots.  While 
one  or  more  of  these  explosions  took  place 
in  the  coach  in  which  the  defendant  In  error 
was  riding,  the  others  were  produced  open 
the  platform  outside.  Toong  Flake  entered 
the  coaidi,  in  which  he  was  sitting  at  the 
time  he  received  bis  wound,  at  Huron.  He 
took  his  seat  Just  back  ot  the  water  cooler, 
with  his  face  fronting  In  the  direction  the 
train  was  moving.  This  coach  was  Imme- 
diately In  the  rear  of  the  smoking  car.  In  It 
were  crowded  many  passengers,  filling  all 
the  seats  and  occupying  the  aisle.  The  par- 
ties who  have  been  referred  to  as  boisterous, 
or  at  least  some  of  them,  came  occasionally 
Into  this  coach,  elbowing  their  way  down 
the  aisle,  and,  after  remaining  for  a  few 
minutes,  would  retrace  tbelr  steps,  and  on 
passing  oat  they  either  st<9ped  upon  tbe 
platform  or  else  would  enter  the  smoking  car. 
The  passengers  in  this  coach  observed  that 
they  were  under  the  Influence  of  liquor. 
Loud  and  boisterous  talking  In  the  smoking 
car  was  heard.  Much  firing  was  done  on  tbe 
platform  between  tbe  coach  and  the  smok- 
ing car.  This  firing  began  soon  after  the 
train  left  Jackson,  and  continued  at  Inter- 
vals until  this  boy  was  shot  Unquestion- 
ably, some  of  the  explosions  which  occurred 
on  this  platform  came  from  the  use  of  dyna- 
mite sticks,  but  some  were  from  the  use  of 
pistols  In  tbe  hands  of  some  of  these  parties. 
One  of  them  made  an  effort  to  have  a  wit- 
ness, whose  testimony  is  In  the  record,  shoot 
a  negro,  who,  at  one  of  the  stations  along  the 
line  of  tbe  road,  rode  for  a  short  distance 
upon  the  steps  of  this  smoking  car  while  en- 
gaged talking  to  a  friend  on  the  platform, 
offering  him  a  pistol  for  that  pnipose.  The 
witness,  however,  declined  the  offer.  Immedi- 
ately after  the  firing  of  the  shot  that  wound- 
ed young  Flake,  one  of  these  rowdies,  with  a 
pistol  In  bis  hand,  went  out  of  the  coach  to 
the  platform,  and  stated  that  his  weapon 
had  accidentally  been  discharged,  and  he  bad 
wounded  a  boy. 

The  employ^  In  charge  of  the  train  testify 
that  they  saw  no  one  with  pistols,  and  beard 
no  firing.  They  say  that  there  vrere  crows 
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collected  at  the  stations  along  tbe  railroad, 
conslstlnc  of  whites  and  negroes,  engaged  In 
shooting  firecrackers  and  otherwise  making 
a  noise  as  such  crowds  wilt  do  In  anticipa- 
tion of  Ohrlstmas.  They  further  testify  tlut 
there  was  some  boisterous  conduct  in  the 
amoher,  which,  however,  was  promptly  sup- 
pressed by  the  manager  of  trains,  who  hap- 
pened to  be  on  board  at  that  time.  They 
deny  Outt  they  knew,  save  for  the  siugle  In- 
cident just  referred  to,  of  any  improper  con- 
duct committed  by  any  one,  either  on  the 
platform  or  In  the  coachea  making  up  that 
train.  The  Jury  evidently  credited  those 
witnesses  who  testified  so  positiTeiy  with 
regard  to  the  shooting  of  pistols  and  other 
explosives  on  the  platform,  as  well  as  to  the 
bolst^ons  conduct  in  the  coach,  and  believed, 
where  so  many  persons  were  aware  of  these 
things,  that  the  railroad  employes  either 
knew,  or  by  the  slightest  diligence  might 
have  been  informed,  of  them.  That  the  Jury 
imputed  tbe  wound  of  this  boy  to  the  ftUIure 
of  those  in  control  of  the  train  to  discharge 
their  duty  is  evident  from  the  verdict  which 
was  rendered.  While  It  is  true  they  could 
not  foresee  tbe  wounding  of  the  defendant  In 
error,  yet  they  should  have  anticipated  that 
drunken  ruffians  armed  with  pistols,  unless 
suppressed,  would  either  accidentaly  or  la- 
tendonally  inflict  Injury  upon  their  fellow 
passengers. 

We  think  there  Is  abundant  evidence  to 
siq;)port  the  verdict  of  the  Jury,  and  to  Indi- 
cate that  they  were  Inexcusably  negligent  In 
preserving  order.  Tbe  prlnc^le  of  law  con- 
trolling In  the  case  Is  that  "wherever  a  cai^ 
rler,  through  Its  agents  or  servants,  knows, 
or  has  opportunity  to  know,  of  threatened  in- 
jury, or  might  have  reasonably  anticipated 
the  happening  of  an  injury,  and  foils  or  neg- 
lects to  take  tbe  proper  precaution,  or  to  use 
proper  means,  to  prevent  or  mltljgats  such 
Injury,  the  carrier  Is  liable^'*  B  Am.  ft  Eng. 
Sncy.  of  Law,  p.  SSS. 

This  role  was  applied  In  Terrj  Co.  t. 
White.  98  Tenn.  266.  41  S.  W.  683.  In  that 
case  the  court  quoted  and  approved  a  clause 
from  the  charge  of  Shlpman,  J.,  given  to  the 
Jai7  in  a  salt  involving  the  liability  of  a 
steamer  and  its  owners  for  an  injury  sus- 
tained liy  one  passenger  ttom  the  violence 
of  a  fdlow  passenger.  This  dause  was  as 
follows:  "The  defendants  were  bonnd  to 
exerclss  the  utmost  vigilance  and  care  In 
maintaining  oid«  and  guarding  the  passen* 
germ  against  violence,  from  whatever  source 
arising,  which  might  be  reasonably  antici- 
pated, or  naturally  be  expected  to  occur,  in 
view  of  all  the  circumstances,  and  of  the 
nnmba  and  character  of  persons  on  board.** 

PabUc  policy  requires  the  strict  enforce- 
ment of  this  rule.  No  relaxation  of  it  should 
be  Indnlged  by  the  courts.  The  comfort  and 
safety  of  passengers  who  commit  them- 
selves to  a  carrier  depend  t^n  It.  Tbe  facts 
of  the  pment  case  eminently  call  for  Its 
ai^llcatiaL 


We  are  satlafled  no  error  was  committed 
by  the  trial  Judge  In  his  charge,  embodying 
as  it  did  this  rule  of  liabiUty.  and  hia  Judg- 
ment is  therefore  affirmed,  with  costs. 


WALKER  V.  BOBBITT  et  aL 
(Supreme  Conrt  of  Tennessee.   June  24,  1906.) 

1.  WiLM— Election  bt  Widow. 

Where  a  husband  deviaes  to  bis  wife  a 
rtion  of  lands  held  by  tbem  by  entirety,  he 
ing  intestate  as  to  a  jtortion  of  the  lands,  the 
fact  that  tbe  wife  took  under  the  will  did  not 
prevent  the  remainder  of  the  lands  from  vesting 
in  her  by  virtue  of  her  sarvivorsbip ;  the  doc- 
trine ef  election  not  being  applicable. 

2.  Saitk  —  Widow's  FAXLuaa  to  Rinourci 
Peg  VISIONS. 

Shannon's  Code,  SI  4146,  4147,  In  effect 
provide  tbat  when  a  husband  dies  testate,  and 
the  widow.  Dot  twins  satisfied  with  the  pro- 
vliions  for  her,  diaseiita  from  the  will  within  a 

Secilied  time,  she  shall  be  entitled  to  one-third 
the  personal  estate.  Held,  tbat  where  a 
widow  failed  to  dissent  from  the  will  within 
the  time  required,  and  the  husband  died  intes- 
tate as  to  a  portion  of  his  personal  property,  tbe 
same  passed  to  his  distributees  to  the  exclusion 
of  the  widow. 

8.  Statutes  —  Intebpb«tatioh  — Be-Enact- 

MKNT. 

Where  a  statute  tias  received  a  judicial  in- 
terpretation, and  it  la  re-onacted,  it  will  be  pre- 
sumed the  L^islature  Intended  it  should  have 
the  same  constructim  which  was  given  to  the 
earlier  statute. 

Appeal  from  Chanerar  Court,  Henry  Ooun- 
ty;  A.  G.  Hawklas,  Ghancellor. 
*  Suit  between  T.  B.  Walker,  as  executor  of 
Mrs.  Henry  Bobbitt;  deceased,  and  James 
Bobbitt  and  otb^  and  from  tbe  decree  the 
latter  parties  appeal.  Affirmed. 

Farabangh  &  Rye,  for  appellants.  Lamb 
&  Marr,  Qnintln  RanUn.  and  W.  S.  Coulter, 
for  appellee^ 

BHARD,  G.  3.  One  Henry  Bobbitt  died 
Intestate  in  Henry  county,  Tenn.,  in  tbe 
year  1890.  He  left  surviving  him  a  widow, 
Jane  Bobbitt;  but  no  lineal  descendants. 
While  the  owner  of  some  personal  pnq^ert^t 
tbe  only  real  estate  in  which  he  had  an  in- 
terest at  tbe  date  of  tbe  makli%  of  his  wHI 
or  at  any  lime  tliereafter  was  In  a  tract  of 
100  acres  lying  In  that  conn^,  which  had 
been  conveyed  to  Um  and  Us  wife,  and  of 
which  they  owned  tbe  estate  by  entirety. 

In  the  first  clause  of  his  will  IliQ  testator 
provided  for  tbe  paymait  of  his  funeral 
penses  and  his  debts,  and  by  tbe  tbird  clause 
be  nominated  bis  wife,  Jane,  as  executrix. 
Tbe  second  clause  of  tbe  will  is  as  follows: 
"I  give  and  bequeatii  to  my  beloved  vrlfe. 
Jane  Bobbitt,  all  of  my  estate,  both  real  and 
personal  for  and  during  ber  natural  life, 
and  at  ber  death,  I  will  and  bequeath  two- 
thirds  of  whatever  may  remain  to  the  Hope- 
well Presbytery,  of  tbe  Oumberiand  Presby- 
terian Church,  to  be  need  by  said  Presbytery 
in  any  way  they  may  see  proper."  By  a  cod- 
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IcU  to  the  will,  duly  executed,  the  two- 
thirds  Interest  given  In  tbis  daoM  to  Hope- 
well presbTterj  wu  (Otanged  lo  oa  to  givo 
It  to  the  tniitees  of  the  Oomborland  Unl- 
Torslty  for  the  endowment  the  theological 
department  It  will  be  obeerred  that  the 
testator  made  no  disposition  of  the  other 
one-third  remainder  Interest  In  either  hla 
real  estate  or  personal  property. 

Upon  hla  death,  his  wife,  ■arriTlng  him, 
took  npon  hwself  the  locution  of  the  will, 
and  at  the  same  time  accepted  Its  ben^ts. 
From  somwes  not  disdosed  In  tbe  reowd  shft 
received  as  executrix  $6,16&81  from  per^ 
Bonalty  belonglDg  to  tiie  estate.  From  thla 
she  paid  to  the  trustees  of  Gnmbwland  Unl- 
versl^  the  sum  of  $2,000,  which  was  receive 
ed  by  tbem  In  full  satisfactkm  of  tbe  resid- 
uary legacy  given  to  them  by  the  codicil. 
This  payment  left  in  her  hands  the  sum  of 
14,168^1,  derived  from  the  personal  estate 
of  the  testator.  She  also  sold  the  tract  of 
land  of  which  mention  has  been  made, 
and  received  therefor  the  sum  of  $4<000. 
Bubsequently  she  died,  leaving  a  will  by  the 
terms  of  which  she  gave  all  of  ber  estate  to 
certain  of  ber  collateral  kindred.  A  con- 
troversy having  arisen  between  these  lega- 
tees and  the  dlstribntees  of  Henry  Bobbitt 
as  to  the  ownership  of  these  two  funds,  tbe 
present  bill  was  flled  by  the  executor  of 
Mrs.  BobUtfs  win,  asUng  the  chancery 
court  to  fix  and  determine  the  rights  of  the 
respective  claimants  to  these  funds. 

As  has  already  been  s&ted,  the  testator,* 
Henry  Bobbitt,  died  Intestate  as  to  one- 
third  of  his  estote,  and  no  provision  was 
made  In  bis  will  for  the  contingency  which 
subsequently  occurred  of  the  remaindermen, 
tbe  trustees  of  tbe  Cumberland  Univoalty, 
taking  a  part  fw  the  wtuM  of  Hie  two-Olids 
given  to  tbem.  As  to  the  balance  thus  left 
upon  tbis  settlement,  It  is  clear  that  It  also 
constituted  a  portion  of  Ills  estate  undisposed 
of  by  his  will 

Upon  these  &cto  the  chancellor  held  that 
surviving  her  husband,  Mrs.  Bobbitt  took 
the  entire  int»«st  In  tbe  tract  of  land  oi 
100  acres,  and  that  her  right  of  survivor- 
ship was  not  affected  by  the  doctrine  of 
election  Invoked  by  tbe  distributees  of  Hen- 
ry Bobbitt  and  further  that,  her  husband 
having  died  Intestate  as  to  the  portions  of 
the  personal  estate,  she  took  them  under  tbe 
general  statute  of  distribution;  the  whole 
passing  to  the  legatees  named  In  her  will. 
From  bis  decree  so  bedding  the  heirB  and 
distributees  of  Henry  Bobbitt  have  appealed 
and  assigned  errors. 

We  agree  with  the  chancellw  that  the  doc- 
trine of  election  neither  as  to  the  land  in 
question  nor  Its  proceeds  can  be  Invoked  by 
tbe  appellants.  This  doctrine  inroperly  arises 
where  a  testator  manifests  a  clear  Intention 
to  dispose  of  property  not  his  own.  and  by 
other  parts  of  his  will  from  his  own  estate 
confers  benefits  upon  tbe  owner  of  that 
property.   Dashwood  t.  Peyton,  18  Ves^, 


41,  In  meh  case  13ie  owner  la  put  upmk 
his  election,  and  If  he  accepts  tbe  beneflU 
be  is  exclialed  or  estopped  from  asaertlng 
claim  to  tile  proper^r  eo  diqioaed  cf.  But 
as  ve  understand,  this  rule  or  doctrine  Is 
not  i«sMed  aave  In  •  ease  of  pnvterty  m 
which  tbe  testator  haa  no  Intereet  If  he 
has  some  Interest  (tf  bla  own  (more  than 
mere  possession)  In  Ibe  thing  diqused  ot, 
bequeathed  by  him,  be  will  be  deemed  by 
bis  use  of.  general  terms  to  have  Intsoded 
only  a  bequest  w  a  devise  (rf  bis  interest; 
and  the- owner  will  not  be  put  to  an  dee- 
tlon  between  maintaining  his  former  title 
and  claiming  tbe  nev  ben^ts  provided  by 
the  wlU.  McOinnia  r.  UcGtamlB;  1  Ga.  486; 
Havens  v.  Sackett,  IB  N.  Y.  86B;  lioonard 
r.  Steele^  4  Barb.  20. 

That  the  testetor,  Henry  Bobbitt,  had  an 
interest  In  thla  realty  at  tbe  time  tu  made 
his  will,  Is  wdl  settled,  nils  omtbraed  in 
him  until  bis  deafli.  TUs  tntoreat  mSgbt 
ttpea  into  a  fall  and  complete  ownrashlp 
upon  the  death  of  bis  wife  leaving  htan  aur^ 
vlvlng.  We  tiiink  Ithe  existence  of  this  In- 
terest upon  principle  as  well  as  the  authoi^ 
ity  of  the  cases  dted,  would  preclude  tbe 
application  of  the  rule  in  question.  This 
Interest  waa  a  valnaUe  one  whkdi  his  cred- 
Itots  might  have  reached  and  subjected  by 
execution.  Mfg.  Co.  v.  Collier,  96  Tom. 
116,  31  S.  W.  1000,  80  L.  B.  A.  81B,  49  Am. 
St  Rep.  921.  But  the  event  whidi  made 
the  win  operative  (that  la,  his  death)  waa 
the  same  which  carried  the  whole  estate  in 
this  land  Into  Mrs.  Bobbitt  reaarai  of  iht 
fact  that  she^  of  tb»  twt^  waa  the  long^ 
liver. 

The  question  as  to  tiie  devdntton  of  the 
personal  estate  of  whldi  Henry  Bobbitt  died 
Intestate  Is  now  to  be  conridered.  In  doing 
this  It  Is  necessary  to  examine  the  older 
statutes,  aa  well  as  the  Code  provisions  with 
regard  to  the  distribution  of  the  estate  of 
persons  dying  intestate,  and  the  cases  in 
which  some  or  all  of  these  have  been  con- 
strued and  applied. 

At  otnnmon  law  a  devise  to  tbe  wife  by 
her  husband  did  not  prev^t  her  teom  setting 
np  claim  to  dower  nnless  It  waa  so  expressed 
in  or  arose  by  ImpUcatUm  from  tbe  terms 
of  tbe  will  too  strong  to  be  resisted ;  other- 
wise she  could  take  both  ber  dower  and  ber 
bequest  This,  however,  was  changed  by  a 
provision  in  chapter  22  of  the  Acta  of  1784. 
By  section  8  of  tbe  act  among  other  things. 
It  was  provided  that  "If  any  person  should 
die  Intestate,  or  make  his  last  will  and  testa- 
ment and  not  tbereln  make  any  express  pro- 
vision for  his  wife  by  giving  and  devising 
nnto  her  such  part  or  parcel  of  bis  real  and 
personal  estate  as  shall  be  fully  satisfac- 
tory to  her,  such  widow  may  signify  her  dia- 
sent  thereto  before  the  Judge  of  the  circuit 
court  *  *  *  in  open  court  within  ^x 
months  after  the  probate  of  said  will,  and 
then  •  •  *  she  shall  be  entiUed  to  dow- 
er •  *  •  to  wit  one  tblid  part  of  all  the 
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lands  *  *  *  of  which  her  hoabsnd  dies 
seised  •  •  •  and  forthermore  If  sndi 
bnband  Bbonld  die  leaiinff  no  child,  or  not 
more  than  two,  then  In  that  case  she  shall 
be  entitled  to  one-third  part  of  the  personal 
estate;  hot  If  he  shonld  die  leaving  more 
than  two  children,  then,  and  In  that  case, 
snch  widow  shall  share  equally  with  all  the 
children,  she  being  ^titled  to  a  child's  part" 

It  will  be  seen  this  statute  provides  for 
widows  belonging  to  two  different  classes, 
the  first  of  which  embraces  those  whose  hna- 
bands  died  without  leaving  a  will;  and  the 
second,  widows  who,  being  dissatisfied  with 
the  provisions  In  their  favor  made  In  the 
wills  of  their  husbands,  dissented  therefrom 
In  the  manner  and  time  fixed  by  the  stat- 
ute. A  widow  belonging  to  the  second  class 
by  a  statutory  renunciation  of  the  will  was 
put  upon  the  same  plane  with  one  whose 
husband  died  intestate,  and  both  wen  let 
into  the  estates  of  th^  deceased  husbands 
in  the  same  decree. 

So  far  as  this  act  dealt  with  the  case  of  a 
widow  whose  husband  died  Intestate,  It  was 
but  a  re-enactment,  with  some  modification, 
of  section  1  of  chapter  8  of  the  Acts  of  1766; 
but  the  provision  for  the  widow  who,  dis- 
satisfied with,  renounced,  her  husband's  will, 
was  a  new  departure. 

By  that  statute,  as  was  said  In  Halone  t- 
Majors,  8  Humph.  677,  "a  provision  for  a 
wife  in  a  will  of  Itself  forces  her  to  elect 
whether  she  will  take  under  or  against  the 
win,  and  that  within  six  months  from  the 
probate  of  the  will*  for,  if  she  do  not  ex- 
press her  dissent  in  open  court  within  that 
time,  the  provision  for  her  shall  be  consid- 
ered as  fully  satisfactory  to  her."  So  it  was 
held  that  the  widow  whose  claims  were  there 
In  Mmtroversy  was  not  entitled  to  any  part 
of  the  estate  of  which  her  husband  died  In- 
testate. 

Beyond  all  doubt,  this  was  regarded  as  a 
■onDd  Interpretation  of  the  statute,  and  It  Is 
a  part  of  the  Judicial  history  of  tbe  state 
that,  so  construed,  It  was  often  applied  by 
tbe  courts.  In  McGlung  r.  Sneed,  8  Head, 
218;  decided  In  1858.  but  involving  matters 
which  arose  many  years  prior  thereto,  in 
q)ealcliig  of  one  whose  husband  had  provided 
for  htf  In  his  will,  but  who  had  failed  to 
raunmee  the  provision,  the  court  said:  "It 
Is  ft  settled  law  of  this  state  that  she  is 
bound  1^  its  provisions,  and  can  take  no  oth- 
er part  of  bis  estate." 

Thus  stood  the  law  at  tbe  compiling  of  the 
Code  of  1858.  Under  section  2404  of  that 
Code  (Shannon's  Code,  |  4146)  there  was 
broui^t  forward  so  much  of  section  8  of 
chapter  22  of  the  act  of  1^4  as  related  to 
tbe  rights  of  a  widow  fbr  whom  provislm 
was  made  In  her  husbanffs  will,  but  vrho, 
dlasatisfled  therewith,  dissented;  tbe  time 
for  her  dlssrat  being  extended  to  12  months. 
As  in  tbe  original  ac^  It  was  there  provided 
that  such  widow  m  dissenting  should  par> 


tldpate  In  his  estate  as  if  her  husband  had 
died  Intestate. 

It  wUl  be  observed  that  this  section  falls 
to  fix  (unlike  the  original  act)  the  octent 
to  which  the  dissenting  widow  would  be 
permitted  to  share  in  his  estate.  As  com- 
piled, this  was  determined  by  section  2429 
(Shannon's  Code,  {  4172),  which  provided  In 
cases  of  intestacy,  in  Ibe  first  subsection, 
that  the  personal  estate  of  the  Intestate 
should  go  to  the  widow  and  chlldrai,  or  the 
descendants  of  children — ^the  widow  taking 
a  child's  share — and  in  the  second  subsec- 
tion to  the  widow  altogether,  if  there  were 
no  children  nor  the  descendants  of  children. 
This  omission  In  the  codification  was  cor- 
rected by  section  1,  c.  S,  of  tbe  Acts  of  185&- 
60,  which  is  in  these  words:  "Wfaoi  a  hus- 
band shall  die  leaving  a  will,  from  which 
the  widow  dissents  within  tbe  time  and  la 
the  manner  provided  by  law,  and  leaving 
no  child,  or  not  more  than  two,  his  widow 
shall  be  entitled  to  one  third  part  of  the  per- 
stmal  estate,  in  addition  to  her  dower  in  the 
real  estate  as  provided  by  law.  But,  if  the 
.husband  had  more  than  two  children,  the 
widow  shall  share  equally  with  all  tbe  chil- 
dren, she  being  entitled  to  a  child's  share." 
This  now  constitutes  section  4147  of  Shan- 
non's Code. 

So  taking  the  provision  of  the  Code  with 
r^rd  to  the  dissent  by  the  widow  from  the 
will  of  her  husband,  and  this  section  of  the 
act  of  1850-00,  and  we  have  In  substance^ 
and  without  marked  change  In  phraseology, 
a  reproduction  of  so  much  of  tbe  statute  of 
1784  as  bad  regard  to  this  matter.  This  be- 
ing so,  why  should  the  court  repudiate  the 
construction  so  long  acquiesced  In  of  that 
statute? 

It  is  a  rule  well  established,  and  perhaps 
universally  accepted  by  courts  and  tert^ 
writers,  that  where  a  statute  has  received  a 
Judicial  interpretation,  and  It  Is  re-enacted, 
it  will  be  presumed  the  Legislature  Intend- 
ed it  should  have  the  same  construction 
which  was  given  to  the  earlier  statute. 
Black  on  Inter,  of  Laws,  868;  Sutherland 
on  Stat  Con.  H  255^  256,  424;  Bates  t.  Sul- 
livan, 8  Head,  682;  T^m.  Hospital  v.  Tth 
qua,  1  tjea,  008. 

That  this  rule  was  recognized,  at  least  by 
implication,  and  the  oonstmctlcm  given  to 
the  orlgkial  statute  In  Hatoiu  v.  Majors, 
siQNra.  and  other  like  cases,  was  assumed 
to  be  a  part  of  Its  texture  as  re-macted 
in  the  Code,  Is  apparent  In  the  case  of 
Waddle  t.  Terry,  4  Cold.  61.  There  Mllllgan. 
J.,  speaking  tm  the  court,  said;  "By  our 
law  (Code,  f  2404)  she  [the  widow]  has  tbe 
rl^t,  witiiln  one  year  aftw  the  probate  of 
the  will,  to  elect  whether  she  will  accept  its 
I«OTlslons  or  *  *  *  renounce  them. 
*  *  •  If  she  falls  within  tbe  time  Umlted 
to  express  her  dlssrait  accwdlng  to  the  forms 
of  law,  she  Is  held  to  be  satisfied  with  the 
will,  ftnd  bound  by  Iti  proviskma,'* 
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Still  later,  In  Waterbary  t.  Netherland,  6 
Helsk.  513,  it  IB  said  that,  from  the  failure 
of  the  widow  to  express  her  statutory  dis- 
sent to  her  husband's  will,  It  will  be  con- 
clusively presumed  she  Is  satisfied  with  Its 
provisions,  and  will  not  be  permitted  to  share 
in  any  estate  of  which  he  died  Intestate. 

We  think  this  is  a  sound  view  of  the  law. 
However,  a  different  one  was  expressed  ln> 
Demoss  V.  Demoss,  7  Cold.  256.  The  mle 
there  announced  was  the  one  applied  by  tbe 
chancellor  In  the  present  case.  We  have 
carefully  examined  the  opinion  In  that  case, 
and  we  are  satisfied  that  its  premises  were 
unsound,  and  the  conclusion  there  reached  Is 
in  tbe  face  of  tbe  canon  of  Interpretation  to 
which  reference  has  been  made.  It  stands 
as  against  the  great  weight  of  authority. 
We  regard  it  as  misleading,  and  It  is  there- 
fore overruled. 

The  result  Is  that  the  decree  of  tbe  chan- 
cellor is  afiSrmed  In  so  far  as  It  disposed  of 
tbe  proceeds  of  tbe  realty  in  question,  and  Is 
reversed  as  to  the  personal  estate  of  which 
Henry  Bobbitt  died  intestate^  Under  tbe 
statute  tblB  estate  passed  to  his  dlstiibiiteeB., 


PATRICK  V.  MISSOURI,  K.  &  T.  RT.  CO.* 
(Conrt  of  Appeals  of  Indian  Territory.  Oct. 
19,  1004.) 

1.  Cabbibbb  —  B11.1:,  or  Ladiho— SianATUBC 

Where  a  bill  of  lading  containing  a  car- 
rier's limited  liability  contract  was  delivered 
unaignod  by  the  carrier's  agent  to  the  wife  of 
tbe  shipper,  who  was  illiterate,  and  its  con- 
tent* were  not  made  known  to  her,  it  was  inef* 
tective  as  a  contnct  to  limit  the  carrier's  00m- 
mon-law  liability. 

2.  Same  —  PLEAUinas  —  Auxndment— Con* 

rORMFTT  TO  PbOOP. 

Where  a  complaint  against  a  carrier  for 
lo«  of  goods  OS  originally  filed  contained  no 
statement  concerning  a  pretended  bill  of  lad- 
ing, which  was  first  disclosed  on  a  motion  made 
by  defendant  to  have  the  complaint  made  more 
definite  and  certain,  when  It  was  inserted  in 
the  complaint  by  way  of  Interlineation,  it  was 
proper  lor  the  court,  on  its  appearing  that  the 
bill  of  lading  had  never  been  signed  hy  the  car- 
rier's agent,  to  permit  an  amendment  of  tbe 
complaint  to  craform  to  tbe  proof  as  author- 
ised by  Maust  Dig.  I  5080  (Ind.  T.  Ann.  St. 
ISSO,  i  3285). 

Appeal  from  the  United  States  Court  for 
the  Central  IMstrlct  of  the  Indian  Territory, 
before  Justice  Wm.  H.  H.  Clayton,  June  6, 
1901. 

Action  by  W.  G.  Patrick  against  the  Mla- 
Bourl,  Kansas  &  Texas  Railway  Company. 
From  a  judgment  In  favor  of  plalnCtfl,  de- 
fendant appeals.  Affirmed. 

On  August  3,  1900,  tbe  plaintiff  filed  with 
G.  T.  Ralls,  United  States  commissioner,  a 
complaint,  and  alleged  that  defendant,  as  a 
common  carrier,  received  from-  tbe  plaintiff 
at  South  Canadian,  on  September  22,  3899, 
"two  certain  boxes  or  packages  for  shipment, 
consigned  to  tbe  plaintiff  at  Dxurant,  Indian 
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Territory,  of  the  valne  of  $60.40,  as  shown  by 
account  hereto  attached,  marked  'Exhibit 
A,'  and  made  a  part  of  the  complaint.  Plain- 
tiff says  that  24  hours  was  a  reasonable 
time  for  the  delivery  of  the  goods  at  Dorant: 
that  he  had  called  for  said  goods  at  various 
times;  that  defendant  tiad  failed  and  re- 
fused to  deliver  the  same,  to  his  damage  !n 
the  sum  of  $60.40.  Wherefore  plaintiff  aaks 
judgment  against  the  defendant  for  said  sum 
and  costs."  Summons  was  Issued,  return- 
able September  3, 1900.  On  the  same  day  tlie 
defendant  filed  Its  motion  to  require  plaintiff 
to  make  his  complaint  more  definite  and  cer- 
tain, and  to  allege  whether  the  contract 
under  which  the  goods  claimed  by  plaintiff 
were  shipped  was  verbal  or  in  writing,  and. 
If  In  writing,  that  plaintiff  be  required  to  at- 
tach his  original  shipping  contract  to  his 
complaint  Motion  was  sustained,  and 
amendment  made  by  Interlineation  as  fol- 
lows: "And  said  company  made  Ita  bill  of 
lading  for  said  property,  which  Is  filed  here- 
with as  'Stchlbit  B.*  "  And  on  the  same  day 
defendant  filed  its  answer,  and  admits  that 
it  received  from  the  plaintlfl  at  South  Cana- 
dian, Ind.  T.,  on  or  about  September  22,  1899, 
two  boxes  or  packages  for  shipment,  and  ad- 
mits that  the  same  were  consigned  to  the 
plaintiff  at  Durant,  Ind.  T.,  but  denies  tbat 
they  were  of  the  value  of  $60.40,  or  other 
sum;  denies  that  a  reasonable  time  for  the 
delivery  of  said  goods  at  Durant  would  not 
exceed  24  hours;  denies  tbat  tbe  plaintiff 
had  called  for  the  same,  or  tbe  defendant  re- 
fused to  deliver  tbe  same.  The  defandant, 
further  answering,  states  that  said  boxes 
"were  received  by  this  defendant  for  ship- 
ment by  virtue  of  a  written  contract,  a  copy 
of  which  is  hereto  attached,  marked  'Exhibit 
A,'  and  made  a  part  of  this  answer;  that 
said  contract  was  entered  Into  on  the  22d  of 
September,  1899,  between  the  plaintiff  and 
the  defendant,  *  *  *  it  being  provided  In 
said  contract  tbat,  In  the  event  of  any  loss  or 
damage  thereto,  the  liability  of  the  defendant 
railway  company  should  be  limited  to  the 
sum  of  five  dollars  per  hundredweli^t; 
•  •  •  that  under  the  terms  of  the  con- 
tract aforesaid  tbe  measure  of  damages,  ff 
any,  in  this  case,  should  be  five  dollars  peV 
hundredweight"  Defendant  states  that  the 
weight  of  said  two  boxes  was  150  pounds, 
that  said  written  contract  provided  tbat  any 
claim  which  the  plaintiff  m^bt  have  or  pre- 
fer against  the  defendant  should  be  present- 
ed to  some  general  officer  or  agent  of  said 
company  within  30  days  after  the  loss  or 
damage  had  been  sustained,  and  that  de- 
fendant had  a  station  agent  at  South  Cana- 
dian and  at  Durant,  Ind.  T.,  to  whom  such 
claims  might  have  been  presented,  but  that 
plaintiff  failed  to  present  any  such  claim 
within  said  period  of  30  days,  and  farther 
states  that  tbe  failure  to  receive  tbe  goods 
was  not  due  to  any  negligence  of  tbe  defend- 
ant, and  was  due  to  the  negligence  of  the 
plaintiff,  and  as^  ludgmant  for  its  oimtM. 
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Said  canae  was  tried  by  said  United  States 
com  ml  BBl  oner  on  tbe  3d  day  of  September. 

1900,  and  verdict  and  judgment  had  for 
plafntUr  for  $60.40,  from  which  the  defend- 
ant appealed  to  the  United  States  court. 
Central  District,  at  Atoka.  On  February  18, 

1901,  petition  for  change  of  venue  was  flied 
by  defendant,  and  said  cause  was  trans- 
ferred to  the  United  States  court  at  South 
McAIester,  Ind.  T.  On  June  6, 1801,  the  same 
being  a  day  of  the  regular  May,  1901,  term 
of  said  court,  this  cause  came  on  for  trial. 
The  same  was  tried  by  a  jury,  and  after  the 
Introduction  of  evidence  the  plaintiff  was 
permitted  to  amend  bis  complaint  by  adding 
the  words,  "which  bill  of  lading  was  not 
signed,"  to  which  amendment  the  defendant 
at  the  time  excepted;  and  thereupon  the 
court  instructed  tbe  Jury  to  return  a  verdict 
for  the  plaintiff,  and  tbe  Jury  returned  the 
following  verdict:  "We  the  Jury  duly  em- 
paneled and  sworn  to  try  the  issue  In  the 
above  entitled  cause,  do  find  the  Issues  In 
favor  of  the  plaintiff  and  assess  his  damages 
at  sixty  and  forty  hundredths  dollars. 
IStgned]   William  T.  Thurman,  Foreman." 

On  June  S,  1901.  the  defendant  filed  Its 
motion  for  a  new  trial,  and  on  the  10th  day 
of  June,  1901,  "the  court,  having  seen  and 
beard  said  motion,  and  being  well  and  tru- 
ly advised  in  the  premises,  doth  overrule  the 
same,  to  which  ruling  of  the  court  the  de- 
fendant then  and  there  In  open  court  except- 
ed." Whereupon  Judgment  was  rendered  in 
favor  of  the  plaintiff  against  the  defendant 
for  $60-40,  with  Interest  thereon  at  the  rate 
of  6  per  cent  per  annum  from  this  date  until 
paid,  together  with  his  costs.  On  the  same 
day  defendant  was  allowed  60  days  in  which 
to  file  his  bill  of  exceptions,  and  that  In  the 
meantime  execution  under  the  Judgment  be 
suspended.  Said  bill  of  exceptions  was  filed 
with  the  clerk  of  said  court  on  the  2l8t  day 
of  June,  1901,  and  on  the  18th  day  of  July, 
1901,  ui>on  the  application  of  the  defendant, 
an  appeal  was  granted  to  the  United  States 
Court  of  Appeals  for  the  Indian  Territory 
by  William  P.  Freeman,  clerk  of  the  said 
United  States  Court  of  Appeals.  On  the  loth 
day  of  July,  1901,  a  supersedeas  bond  was 
executed  by  the  defendant,  and  the  case 
was  thus  appealed  to  this  court 

Clifford  Ii,  Jackson,  for  appellant  For- 
tone  ft  Fort  and  L.  D.  Horton,  for  appellee. 

TOWNSEND,  J.  (after  stating  the  facts). 
Tbe  appellant  In  this  case  (the  defendant  be- 
low) has  filed  four  speclQcattons  of  error, 
which  are  as  fallows:  (1)  The  court  below 
erred  In  refusing  to  instruct  the  Jm^  to  re- 
turn a  verdict  for  the  defendant  as  request- 
ed, (2)  The  court  below  erred  In  refusing  to 
gin  the  following  instmctlons  asked  by  the 
defendant:  "The  court  Instructs  tbe  Jury 
that  even  If  you  should  find  the  defendant 
liable  In  this  case  under  the  other  Instruc- 
tions ct  tiie  coor^  then  70a  are  further  In- 


structed that  In  assessing  the  damages  of 
the  plaintiff  you  cannot  fix  a  higher  valua- 
tion upon  tbe  goods  In  question  than  at  the 
rate  of  five  dollars  per  hundredweight"  (3) 
Tbe  court  erred  In  Instructing  the  Jury  as 
follows:  "Ton  are  Instructed  to  find  your 
verdict  for  the  plaintiff,  and  to  assess  his 
damages  at  the  sum  of  $00.40."  (4)  The 
court  erred  In  overruling  defendant's  motion 
for  a  new  trial. 

It  Is  hardly  necessary  to  notice  or  discuss 
any  other  than  the  second  specification  of  er- 
ror, the  defendant  contending  "that  the  con- 
tract governing  the  shipment  of  goods  in  con- 
troversy was  in  writing,  and  fairly  limited 
tbe  value  of  the  goods,  and  the  Jury  should 
have  been  so  instructed,  and  should  not  have 
been  Instructed  to  assess  the  damages  of  the 
plaintiff  below  at  the  full  amount  sued  for, 
and  because  of  tbe  error  of  the  trial  court  In 
these  respects  tbe  motion  for  a  new  trial 
should  have  been  granted."  The  question  is 
thus  fairly  presented  as  to  whether  tbe  pa- 
per which  was  attached  to  tbe  plaintiff's  com- 
plaint on  motion  of  the  defendant,  and  sub- 
sequently set  forth  as  an  exhibit  to  the  an- 
swer of  the  defendant,  constituted  a  bill  of 
lading  under  the  law.  Tbe  appellant  In  his 
brief  says,  "This  bill  of  lading  was  not  a  bill 
of  lading  In  accordance  with  the  tpcbniral 
commercial  law,  in  that  the  agent  of  the  car- 
rier failed  to  sign  It"  The  only  effect  that 
could  be  attached  to  the  failure  of  tbe  agent 
to  sign  this  bill  of  lading  would  be  that  it 
would,  not  be  negotiable  on  the  market.  In 
accordance  with  the  mercantile  usage;  but 
the  failure  of  the  agent  to  attach  his  signa- 
ture could  not  even  have  had  that  effect  in 
this  Instance,  because  In  tbe  bill  of  lading 
was  a  stipulation  as  follows:  "Not  n^tia- 
ble  onless  shipment  be  consigned  to  shipper's 
order."  Is  this  statement  correct?  This  pa- 
per purports  In  the  first  Instance  to  be  a  re- 
ceipt for  tbe  two  boxes  of  household  goods. 
Is  a  receipt  that  Is  unsigned  a  valid  receipt? 
It  also  purports  to  contain  a  stipulation  of  a 
special  contract ;  but  when  the  same  has  not 
been  signed  by  the  appellant's  agent  and 
there  Is  no  evidence,  that  the  plaintiff  has  ever 
assented  to  the  special  stipulation  thus  set  up. 
Is  It  such  a  contract  as  would  bind  either  the 
appellant  or  the  appellee?  Mattle  Patrick, 
the  wife  of  tbe  appellee,  In  her  deposition  In- 
troduced In  evidence,  as  shown  by  the  bill  of 
exceptions,  states  as  follows:  "The  porter 
took  the  goods  out  of  the  wagon  and  put  them 
on  the  platform  of  the  depot  at  South  Gana* 
dian.  and  afterward  he  gave  me  a  bill  oi 
lading.  I  asked  the  agent  to  give  me  a  bill 
of  lading.  When  I  first  asked  him,  he  said 
it  was  no  use ;  that  the  goods  would  come  on 
the  local  behind  me.  I  Insisted  that  he  give 
me  a  bill  of  lading,  which  he  did,  and  I  after- 
ward delivered  the  same  to  my  husband. 

•  •  •  I  cannot  read  or  write,  but  the  pa- 
per which  the  agent  gave  me  as  a  bill  of  lad- 
ing was  the  one  I  turned  over  to  Mr.  Patrick. 

•  •  •  The  agent  did  not  read  the  b&l  of 
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UuUnc  to  me  nor  azplaln  Ita  contents  to  me^ 
and  failed  to  put  the  war  rerenoe  on  it.  bat 
afterwards  called  me  bade  and  put  the  rore- 

nne  stamp  on  It" 

It  thus  appears,  If  the  contention  of  the  ap- 
pellant Is  to  be  sostalned,  that  this  papw. 
which  purports  to  be  a  receipt,  and  also  con- 
taining a  Bpedal  contract,  thongb  not  signed 
by  the  appellant's  agmt,  and  delivered  to  the 
agent  of  the  shipper,  who  conld  not  read  or 
write,  to  whom  the  contents  were  not  known, 
is  a  bin  of  lading,  and  limits  the  common- 
law  liability  of  the  appellant  Hatchin8(m  on 
Carriers  (2d  Ed.)  {  120,  In  defining  a  bill  of 
lading,  Bays:  "These  contracts  assimie  some- 
what different  forms,  and  are  known  by  dif- 
ferent names,  according  as  they  may  be  with 
carriers  by  wat^  or  carriers  by  land.  Those 
with  the  former  are  called  'bills  of  lading,' 
while  thtwe  with  land  carriers  are  commonly 
called  'receipts.'  They  are,  however,  the  same 
In  effect,  and  are  Intended  merely  to  evidence 
the  true  intent  of  the  transaction  between  the 
parties.  •  •  •  They  must  be  signed  by 
the  carrier  or  bis  anthorized  agent  to  bind 
him,  and  must  be  accepted  by  the  shlpp«. 
And  any  contract  with  the  carrier  baring 
these  characteristics  is  entitled  to  the  effect 
of  a  bill  of  lading,  no  matter  how  Informally 
It  may  be  drawn."  In  The  Tongoy  (D.  0.)  B5 
Fed.  820,  a  bill  of  ladhig  Is  defined  as  follows: 
"Now,  a  bill  of  lading  la  a  written  acknowl- 
edgment signed  by  the  master,  that  he  has 
received  the  goods  therelh  described  from  the 
shippers,  to  be  transported  on  the .  terms 
therein  expressed.  It  Is  a  receipt  for  the 
quantity  of  goods  riilpped,  and  a  promise  to 
transport  and  deliver  them  as  therein  stipn- 
lated."  4  Am.  &  ICng.  Bnc.  of  Law  says:  "A 
bill  of  lading  must  be  signed  1^  or  on  behalf 
of  the  party  undertaking  the  carriage,  but 
need  not  be,  and  generally  is  not,  signed  by 
the  party  shipping" — citing  Porter  on  Bills  of 
Lading.  "A  bill  of  lading  Is  a  memorandnm 
or  acknowledgment  in  writing,  signed  by  the 
captain  or  master  of  a  ship  or  other  vessel, 
that  be  has  received  In  good  order,  on  board 
of  his  ship  or  vessel  therein  named,  at  the 
{dace  therein  mentioned,  certain  goods  therein 
specified,"  etc.  Rapalje  &  Mack's  Digest  of 
Railway  Law,  vol.  1,  p.  601,  citing  Union  B, 
&  Trai^.  Oo.  v.  Yeager,  34  Ind.  1.  In  the 
case  of  The  Delaware,  Justice  CllfTord,  in  de- 
Uvwlng  the  opinion  of  the  court,  says:  "Dlf- 
tenoit  deflnitioos  of  the  commercial  instru- 
ment called  the  bill  of  lading*  have  bera 
given  by  diffwent  courts  and  jurists,  but  the 
correct  one  appears  to  be  that  it  Is  a  written 
acknowledgment,  signed  by  the  master,  that 
he  has  received  the  goods  therein  described 
from  the  shipper,  to  be  transported  on  the 
terms  therein  expressed,  to  the  described 
place  of  destination,  and  there  to  be  delivered 
to  the  consignee  or  parties  therein  designat- 
ed." 81  n.  S.  600,  20  L.  Ed.  779.  "Bills  of 
lading  are  usually  on  printed  forms  and  sign- 
ed by  the  carrier  or  his  agent"  IDlUott  on 
AaUroada,  1 1417,  toL  ^  p.  220a 


In  Montacnie  et  al.  v.  The  Henry  B.  Hyde 
(D.  G.)  82  Fed.  682,  the  court  says:  "A  bUI 
of  lading  is  an  instrument  well  known  to  the 
commercial  law,  and,  accmrding  to  mercantile 
usage,  la  signed  only  by  the  master  of  the 
ship,  or  other  agent  of  the  carrier,  and  deliv- 
ered to  the  shipper.  When  thus  signed  and 
delivered,  It  constltntea  not  only  a  formal 
acknowledgment  of  the  receipt  of  the  goods 
therein  described,  but  also  the  contract  for 
the  carriage  of  such  goods,  and  defines  the 
extent  of  the  obligations  assumed  by  the  car- 
rier. The  Delaware,  14  Wall.  579,  20  L.  Kd. 
779.  In  my  <^inlon,  the  rule  which  governs 
the  point  now  under  consideration  is  that  a 
common  carrier  may,  by  special  contract  with 
the  shipper,  stlpolato  for  a  mwe  limited  lia- 
bility than  that  which  he  assumes  under  the 
ordinary  contract  for  the  carriage  of  goods; 
and  such  special  contract  In  the  absence  of 
any  statute  to  the  contrary,  may  be  contained 
In  a  bill  of  lading  signed  by  the  carrier  alone ; 
and  the  acceptance  of  such  bill  of  lading  by 
the  shipper  at  the  time  of  the  delivery  of  hla 
goods  for  shipment  In  the  absence  of  fraod 
on  the  part  of  the  carrier.  Is  snfficlent  to 
Show  the  assent  of  the  shipper  to  the  terms 
set  out  In  the  bill  of  lading.  It  Is  the  mie, 
rather  than  the  exertion,  for  common  car- 
riers to  stipulate  for  a  release  from  tbe  strin- 
gent liability  of  an  InBorer,  and  whldk  other- 
wise the  law  would  Impose  iQion  them ;  and 
according  to  the  customary  course  of  busi- 
ness sndi  stipulations  are  contained  In  the  blQ 
of  lading  issued  by  the  carrto.  This  custom 
is  so  general  that  all  persons  recelvlnff  such 
bills  <tf  lading  must  be  presumed  to  know  of 
such  custom,  and  they  are  also  charged  with 
the  knowledge  that  It  to  one  of  the  offices  of 
such  Instruments  to  state  the  tmns  and  cmi- 
dltions  upon  which  the  goods  therein  de- 
scribed are  to  be  carried;  and  for  fhia  rea- 
son the  acceptance  of  such  a  paper  by  the 
shipper,  withont  dissent  at  the  time  of  the 
delivery  of  his  goods  for  shipment  when  no 
fraud  or  Imposition  has  been  practiced  upon 
him,  is  to  be  regarded  as  conclusive  evidence 
that  he  agrees  to  be  hound  by  all  lawful  stip- 
ulations contained  In  such  bill  of  lading; 
and  this  I  understand  to  be  the  rule  sustain- 
ed by  the  Supreme  Court  of  the  United 
States  In  the  case  of  Bank  of  Kentucky  t. 
Adams  Express  Oo.,  93  U.  S.  174,  23  L.  Ed. 
872,  and  is  supported  by  the  following  well- 
considered  cases:  Kirkland  v.  Dinsmore,  62 
N.  7.  171,  20  Am.  Rep.  475;  Grace  v.  Adams, 
100  Mass.  60S.  97  Am.  Dec  117,  1  Am.  Bep. 
131;  Dorr  v.  Navigation  Co.,  11  N.  Y.  485. 
62  Am.  Dec  126;  Railroad  Co.  v.  Pontlos, 
19  Ohio  St  221,  2  Am.  Rep.  391;  McMUlan 
V.  Railroad  Co.,  16  Mich.  79,  93  Am.  Dec.  206. 
In  the  case  last  cited.  Mr.  Justice  Gooley, 
speaking  for  the  court  said:  'Bills  of  lading 
are  signed  by  the  carrier  only;  and,  where  a 
contract  is  to  be  signed  on^  by  one  party, 
the  evidence  of  assent  to  Its  terms  1^^  the 
other  party  consists  usually  in  his  reedrlng 
and  acting  vffoa  It  This  Is  tiu  case  with 
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deeds  poll,  and  with  varions  cUsseB  of  fa- 
miliar contracts ;  and  the  eTldence  of  assent 
derlTed  from  the  acc^tance  of  the  contract 
without  objection  Is  commonly  concloslTe.  1 
do  not  perceive  that  bllU  of  lading  stand  up- 
on any  dlfterent  footing.* "  Am.  A  Eng. 
Enc.  of  Law,  vol.  4  (2d  Ed.)  p.  S14:  "A  bill  of 
lading,  thongfa  signed,  can  have  no  eifect  un- 
til delivery." 

It  thus  appears  that.  If  a  bill  of  lading  Is 
Issued  by  a  common  carrier,  It  must  be  signed 
by  it,  in  order  to  make  the  same  a  binding 
contract  between  Itself  and  the  shlppa.  The 
appellant  has  cited  nnmerons  anthorltles  to 
establish  the  proposition  that  a  common  car- 
rier can  limit  Its  liability  without  any  writ- 
ten bill  of  lading.  There  is  no  question  but 
that  a  T«rbal  contract  can  be  made,  and  the 
only  serious  objection  to  it  is  the  difficulty 
of  proving  the  same,  In  the  event  of  contro- 
versy between  the  shipper  and  the  ca:-.  :.r. 
When  a  common  carrier  seeks  to  limit  its 
conmion-law  liability,  the  law  interposes  no 
objection,  but  such  a  contract  must  be  clearly 
established. 

**In  the  absence  of  a  statute  to  the  con- 
trary, no  particular  form  or  mode  is  re- 
quired to  constitute  such  a  contract  as  will 
be  binding  upon  tlie  carrier's  employers. 
•   •   •  Whenever,  however,  it  appears  that 
what  has  been  proposed  on  one  side  has  been 
accepted  by  the  other,  a  contract  Is  provoi 
which  will  be  mutually  binding,  whether  the 
proposition  is  made  In  the  form  of  notice  or  > 
In  any  other  manner.   But  the  proof  of  as-  | 
sent  to  the  terms  proposed  by  the  carrier  | 
must  be  dear  in  such  a  cf^,  for  the  law,  i 
having  imposed  an  important  duty  upon  him,  \ 
upon  grounds  of  public  policy,  will  not  per-  : 
mit  him  to  diveet  himself  of  Its  responslblli-  ; 
ties  and  throw  the  loss  upon  his  employs,  ! 
when  the  proof  that  the  latter  has  so  agreed  ; 
Is  doubtful.   But  it  is  not  required  that  such  i 
proof,  if  otherwise  satisfactory,  shall  be  writ-  i 
ten.    A  verbal  contract  Is  as  obligatory  as  ; 
a  written  one  when  established.    The  only  j 
difference  Is  in  the  manner  and  in  the  de-  | 
gree  of  cotalnty  of  the  proof."   Hutchinson  ! 
on  Carriers  (2d  Bd.)  {  242.  ! 

"A  special  contract  limiting  the  liability  I 
of  the  carrier  as  an  insurer  may  be  verbal  | 
as  well  as  written,  unless  the  statute  re-  i 
quires  ft  to  be  in  writing.   It  may  be  more  | 
dltflcnlt  to  establish  a  spedflc  parol  contract,  | 
but.  when  once  clearly  established,  it  Is  as  ; 
obligatory  as  a  written  one.    Of  course, 
where  there  is  a  complete  written  contract. 
It  cannot,  as  a  rule,  be  contradicted  or  varied 
by  oral  evidence,  and  all  verbal  agreements 
made  prior  to  the  execution  of  the  bill  of 
lading  are  nsually  merged  therein;  bnt,  as 
we  have  seen,  there  are  cases  In  which,  after 
the  carrier  has  once  accepted  and  shipped 
the  goods  under  an  unconditional  parol  con- 
tract, it  cannot  afterwards  limit  Its  liability 
by  a  receipt  or  bill  of  lading;  and  so,  on  the 
other  hand,  after  a  receipt  or  bill  of  lading  j 
has  been  executed,  a  new  contract  may  doubt-  | 


lees  be  made  in  parol  upon  a  new  conaldOTa- 
tton,  whereby  the  liability  of  the  carrier  may 
be  propsly  limited  or  other  changes  made 
in  the  terms  of  the  original  contract"  SQ- 
Uott  on  Railroads,  voL  4,  {  ItSOS. 

The  appellant  has  also  introduced  author- 
ities to  establish  the  iv(H>osltlou  that  the  ac- 
ceptance of  a  bill  of  lading  by  a  shipper, 
without  any  objection,  when  the  same  is  Is- 
sued by  the  carrier,  binds  the  shipper  to  all 
limitations  of  Uabillty  embraced  in  said  bill 
of  lading.  "According  to  the  English  cases 
and  the  clear  preponderance  of  authority  in 
the  United  States,  if  a  bill  of  lading  is  ac- 
cepted by  the  shipper  without  objectlcn,  he 
is  ordinarily — L  e.,  in  the  absence  of  fraud, 
accident,  or  mistake — ^presumed  to  have 
knowledge  of  and  to  have  assented  to  Its 
terms,  and  he  cannot  afterwards  be  heard  to 
say  that  he  did  not  read  It,  but  will  be 
bound  thereby.  And  the  general  rule  Is 
that  prior  ne^tiatlons  cannot  be  resorted  to 
for  the  purpose  of  varying  the  terms  of  the 
instrument"  Am.  &  Eng.  Enc.  of  Law,  vol. 
4  (2d  Ed.)  pp.  516,  517. 

But  the  paper  Issued  and  denominated  a 
bin  of  lading  In  the  case  at  bar  was  never 
signed  by  the  carrier,  and  by  reason  of  that 
fact  it  was  not  a  bill  of  lading,  and,  conse- 
quently, pretended  llmltationB  of  liability 
stated  therein  were  not  binding  on  the  ap- 
pellee, and  n(me  of  its  provisions  were  bind- 
ing on  either  the  carrier  or  the  shipper. 
Therefore,  there  Is  no  evidence  that  any  ver- 
bal or  written  contract  was  made  between 
the  parties,  limiting  the  common-law  Uabil- 
lty of  the  carrier.  The  suit  as  originally  In- 
stituted, contained  no  statement  about  this 
pretended  bill  of  lading.  It  was  first  dls-' 
closed  on  the  granting  of  a  motion  by  the 
United  States  commissioner,  made  by  the 
appellant  to  make  the  complatot  more  def- 
inite and  certain,  and  was  Inserted  In  the 
complaint  by  way  of  interlineation.  The  ap- 
pellant answered,  insisting  that  Its  liability 
had  been  limited,  but  when  the  case  was 
tried  in  the  district  court  the  dlscov«7  was 
made  that  the  pretended  bill  of  lading  had 
never  been  signed,  and  the  court  allowed 
an  amendment  to  the  complaint  to  make  same 
correspond  to  the  proof  In  the  case,  which  he 
was  authorized  to  do  by  section  5080,  Mansf. 
Dig.  (Ind.  T.  Ann.  St  1899,  fi  8285),  as  fol- 
lows: *^e  court  may,  at  any  time,  to  fur- 
therance of  Justice,  and  on  such  terms  as 
may  be  proper,  amend  any  pleadings  or  pro- 
ceedtog  by  adding  or  striking  out  the  name 
of  any  party,  or  by  correcting  a  mistake  In 
the  name  of  a  party,  or  a  mistake  to  any  oth- 
er respect  or  by  inserting  other  allegations 
material  to  the  case;  or,  when  the  amend- 
ment does  not  change  substantially  the  claim 
or  defense,  by  conforming  the  pleading  or 
proceeding  to  the  facts  proved."  This  sim- 
ply placed  the  suit  where  It  was  when  in- 
stituted before  the  commissioner,  and,  before 
the  error  was  committed  by  the  commission- 
er, requiring  the  plalntllt  to  produce  the  pre- 
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tended  bill  of  lading.  The  appellant  admit- 
ting that  It  bad  received  the  goods  and  liad 
failed  to  deliver  the  same,  the  court  very 
properly  directed  the  Jury  to  retom  a  verdict 
for  the  plaintlir. 

We  think  the  Judgment  of  the  court  below 
was  correct,  and  it  is  therefore  affirmed. 

RAYMOND,  a  J,  and  OZLL,  J.,  ooncor. 


WILLIAMS  T.  UNITED  STATES  * 

(Oourt  of  Appeals  of  Indiui  Terrltoxy.  Oct. 
19;  1901,) 

1.  GsnnNAL  L^w— Absiros  of  Witness— 

OONTinUANCE. 

Where  accosed  was  granted  a  continuance 
on  May  20.  1003,  until  the  second  Monday  of 
the  next  term,  and  on  December  26th  a  sub- 
poena was  issued  for  an  absent  witness  who 
Gonld  not  be  fonad.  and  from  the  time  of  the 
continuance  until  the  date  of  the  subpcena  no 
steps  were  taken  to  secure  the  witness  attend- 
ance, the  overruling  of  a  motion  for  a  con- 
dnnance  for  his  absence  on  January  IS,  1904, 
was  not  an  abnse  at  discretion. 

2.  Bam  —  Nrw  Tbu]>-Nbwi.t  Discovbbko 
BviDinox. 

An  M>pllcatIon  for  a  new  trial  for  newly 
diseoverea  evidence,  based  on  the  affidavit  of 
a  n^ro  stating  that  a  colored  man,  unknown  to 
affiant,  came  Into  hfs  restaurant  and  made 
statements  concerning  the  case,  and  that  affi- 
ant made  no  inquiry  concerning  the  name  of 
such  colored  man,  and  did  not  know  his  where- 
abouts, was  property  denied. 

8.  BaiR— OBanoE  ot  Vinni. 

Where,  on  an  application  for  a  change  of 
venue,  two  witnesses  made  affidavits  that  the 
people  In  the  vicinity  were  hostile  to  the  de- 
fendant, and  that  they  believed  they  were  so 
prejudiced  against  defendant  that  he  could  not 
obtain  a  fair  trial  therein,  but,  on  being 
brought  into  court  for  cross-examination,  the 
witnesses  testified  that  the  only  Information 
tbvj  had  on  the  subject  was  acquired  from 
statements  made  by  one  of  defendant's  counsel, 
who  had  asked  them  to  sign  the  affidavits  sim- 
ply as  a  matter  of  form,  for  the  purpose  of 
getting  a  continuance,  th^  were  properly  per- 
mitted to  withdraw  the  some. 

4.  SaHI  —  WiTKESSBS  —  GaEOIBII.ITT— HAB- 
ITS. 

In  a  prosecution  for  homicide,  defendant 
was  not  entitled  to  prove  that  one  of  the  gov- 
ernment's witnesses  was  a  "coke  fiend*"  for 
the  purpose  of  affecting  her  credibility. 

5.  Same— WEAFons— iRBrBnonons. 

Where,  in  a  prosecution  for  homicide,  there 
was  evidence  that  defendant  shot  deqeased 
without  any  conversation  having  taken  place 
between  them,  and  that  deceased  at  the  time 
had  a  pistol.  It  was  not  error  for  the  court  to 
charge  that  deceased  had  a  right  to  draw  his 
gun,  and.  If  defendant  pressed  blm,  he  would 
have  the  right  to  use  it 

6.  Same— Failubb  to  Ohakgb— Bitibw. 

An  objection  to  an  omission  of  the  court 
to  charge  particular  propositions  in  a  crim- 
inal case  will  not  be  reviewed  where  no  ex- 
ceptions were  saved  or  requests  made  to  give 
such  instructions. 

7.  Samb—Jurt— Custody— Batliff. 

Where  the  record  in  a  criminal  caxe  dis- 
closed that  the  Jury  were  placed  in  charge  of  a 
sworn  bailiff,  it  would  be  presumed  after  ver- 
dict that  the  bailiff  was  duly  sworn. 


'Rchuaiing  dculed  June  19,  1:02. 


8.  SAUS— OBJBOnONS— TiMK. 

Obj(H;t!ons  not  made  at  the  trial,  nor  in- 
cluded m  the  grounds  for  a  new  trial,  but  first 
appeariiw  in  the  aaslgnmenta  of  error,  will  not 
be  considered  on  appeal. 

Appeal  from  tlie  United  States  Court  fbr 
the  Central  District  of  the  Indian  Territory: 
before  Jnatlce  Win.  H.  H.  Caaytm,  Feb.  8. 
1901 

Grant  WUUams  was  convicted  of  mnrder, 
and  he  appeals.  Affirmed. 

On  the  5th  day  of  December,  1901,  defend- 
ant (appellant  here)  was  indicted  for  the  mur- 
der, on  October  8,  1901,  of  one  Ed,  Dolan, 
which  Indictment  is  as  follows:  "The  grand 
jurors  of  the  United  States  of  America,  du- 
ly selected,  summoned,  impaneled,  sworn, 
and  charged  to  Inquire  within  and  for  the 
body  of  the  Central  District  of  tlie  Indian 
Territory  aforesaid,  at  South  McAlester,  in 
the  name  and  by  the  authority  of  the  Unit- 
ed States,  upon  their  oaths  do  find,  present 
and  charge  that  one  Qrant  Williams,  who 
was  not  then  and  there  a  member  of  any 
Indian  tribe  or  nation,  on  the  8th  day  of  Oc- 
tober, A.  D,  1901,  within  the  Central  District 
of  the  Indian  Territory  aforesaid,  with  force 
and  arms,  In  and  upon  tbe  body  of  one  Bd- 
word  Dolan,  then  and  there  being,  felonious- 
ly, willfully,  and  of  his  malice  aforethought 
did  make  an  assault,  and  that  the  said  Grant 
Williams,  with  a  certain  gun  then  and  there 
charged  with  gunpowder  and  one  leaden  bul- 
let, which  said  gun  he,  the  said  Grant  Wil- 
liams, In  his  hand  then  and  there  had  and 
held,  then  and  there  feloniously,  willfully, 
and  of  his  malice  aforethought  did  discliarge 
and  shoot  off,  at  to,  against,  and  upon  the 
body  of  the  said  Edward  Dolan,  and  that  the 
said  Grant  Wllllame,  with  the  leaden  bullets 
aforesaid,  out  of  the  gun  aforesaid,  then  and 
there,  by  force  of  the  gunpowder  aforesaid, 
by  the  said  Grant  Williams  discharged  and 
shot  off  as  aforesaid,  then  and  there  feloni- 
ously, wHlfuliy,  and  of  his  malice  aforo' 
thought  did  strike,  penetrate,  and  wound 
him,  the  said  Edward  Dolan,  in  and  upon  the 
neck  of  him,  the  said  Edward  Dolan,  giving 
to  him,  the  said  Edward  Dolan,  then  and 
there,  with  the  leaden  bofleta  aforesaid,  so 
as  aforesaid  discharged  and  shot  out  of  the 
gun  a/oresald  by  the  said  Grant  Williams 
In  and  upon  the  neck  of  him,  the  said  Ed- 
ward Dolan,  one  mortal  wound,  of  which 
said  mortal  wound  be,  the  said  Edward  Do- 
lan, then  and  there  Instantly  died.  And  so 
the  Jurors  aforesaid,  upon  their  oaths  afore- 
said, do  say  that  upon  tbe  day  and  year 
aforesaid,  and  at  the  place  aforesaid,  the 
said  Grant  Williams  him  the  said  Edward 
Dolan,  In  the  manner  and  by  tbe  means 
aforesaid,  feloniously,  willfully,  and  of  his 
malice  aforethought  did  kill  and  murder,  con- 
trary to  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace 
and  dignity  of  the  United  States  of  Amov 
lea."  Defendant  was  arraigned  on  May  18, 
1003,  and  pleaded  not  guilty,  and  on  May  'JO, 
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1903,  defendant  filed  motion  for  coDtlnuance, 
n-hlch  was  by  the  court  allowed.  On  Janu- 
ary 12,  IWi,  defendant  filed  bis  motion  fbr 
change  of  renne,  alleging  tliat  the  Inbablt- 
ants  of  the  Central  District  are  so  preju- 
diced against  him  that  he  cannot  obtain  a 
fair  and  impartial  trial  of  his  canse  there- 
in, to  which  motion  was  attached  an  affldarit 
made  by  J.  H.  Walton  and  U.  S.  Goings, 
which  In  part  was  as  follows:  "That  the  peo- 
ple of  Craig,  Haileyrllle,  and  Hartshorne  are 
very  bostile  to  the  defendant,  and  that  they 
beliere  that  the  minds  of  the  inhabitants  of 
the  whole  of  Sonth  McAlester  Court  Division 
of  the  Central  District  of  the  Indian  Terri- 
tory are  bo  prejudiced  against  him  that  he 
cannot  obtain  a  fair  and  Impartial  trial  of 
hte  cause  therein."  Upon  the  hearbig  of 
said  motion  for  a  change  of  venue,  the  court 
permitted  the  district  attorney  to  bring  said 
J.  H.  Walton  and  U.  8.  Goings  into  conrt  and 
croes-cxamlne  them,  and  upon  said  cross- 
examination  it  was  developed  that  said  Wal- 
ton and  Goings  bad  heard  of  the  crime  for 
which  defendant  was  charged,  but  had  not 
heard  the  question  of  public  sentiment  or 
public  feeling  toward  the  defendant  discuss- 
ed, and  had  no  knowledge  of  the  same,  exc^t 
what  they  were  told  by  Mr.  Tarter,  one  of 
defendants  counsel,  and  that  It  was  from  the 
InftRrmatlon  rectived  from  him  that  the  affl- 
davllB  were  made;  defendant's  counsel  also 
stating  to  said  witnesses  that  the  making  of 
the  afildaTlt  tar  a  (Atange  of  venue  was  slm- 

a  mere  matter  of  form,  and  that  Its  pur- 
pose was  to  get  a  continuance  Whereupon 
the  court  overruled  tibe  said  motion  for 
diance  of  venue,  and  on  January  15,  1904, 
defendant  filed  motion  for  continuance,  which 
was  also  overruled.  And  tha«after»  <m  tbe 
IStb  day  of  January,  1004.  this  canse  came  on 
for  trial  before  a  Jury,  and  <m  January  19, 

1904,  the  Jury  returned  Into  conrt  tbe  follow- 
ing verdict:  "We,  the  Jury,  find  the  defend- 
ant. Grant  Williams,  guilty  of  murder  as 
charged  in  the  within  Indictment"  Defend- 
ant filed  motion  for  new  trial  on  Febmary  ft, 
1904,  and  on  same  day  filed  his  amended  mo- 
tion for  new  trial,  which  motl<His  were  over- 
ruled, and  on  same  day  tbe  court  rendered 
Judgment  as  follows:  "•  ♦  ■  it  Is  con- 
sidered by  the  court  tbat  the  said  Grant  Wil- 
liams be  deemed,  taken,  and  adjudged  guilty 
of  tbe  crime  of  murder,  and  It  is  ordered  by 
the  court  that  the  said  marshal  of  this  dis- 
trict cause  tbe  said  Grant  Williams  to  be 
taken  hence,  and  htm,  the  said  Grant  Wil- 
liams, safely  and  securely  keep  from  the  date 
hereof  until  Friday,  the  18th  day  of  March, 
A.  D.  1904,  and  on  that  day,  between  sunrise 
and  sunset  of  said  day,  the  said  Marshal 
cause  the  said  Grant  WlUlams  to  he  taken 
to  some  convenient  place  within  this  district, 
to  be  appointed  by  said  marshal,  and  then 
and  there,  between  sunrise  and  sunset  on 
Friday,  the  l8th  day  of  March  in  the  year  of 
our  Lord  Nlnetesi  Hundred  and  Four,  cause 
tbe  said  Grant  WlUlams  to  be  banged  by 


the  neck  uutll  he  is  dead.  And  It  la  further 
considered  by  the  court  that  the  United  States 
of  America  do  have  and  recover  all  their 
costs  in  and  about  this  prosecution  laid  out 
and  expended,  and  that  they  have  execution 
therefor.  And  the  clerk  of  this  court  Is  here- 
by required  to  fornlsb  tbe  marshal  of  this 
district  with  a  duly  certified  copy  of  tiiis 
Judgment,  sentence,  and  order,  which  shall 
be  returned  by  said  marshal  with  a  full  and 
true  account  of  the  execution  of  the  same. 
Whereupon  defendant,  by  his  attorney,  prays 
an  appeal  herein,  and  is  allowed  20  days  in 
which  to  prepare  and  file  his  blU  of  excep- 
tlOQS  herein." 

Wiley  H.  Jones  (Robert  Tartar,  of  coun- 
sel), for  appellant  J.  B.  Wllklns,  U.  8.  Atty. 

T0WN8END,  J.  (after  stoting  the  facts). 
Appellant  has  filed  eighteen  assigninents  of 

earror,  as  follows: 

*'(!)  There  Is  no  competent  evidence  in  tbe 
record  to  support  tbe  verdict 

"(2)  Tbe  court  erred  In  overruling  and  dis- 
allowing appellant's  motion  for  s  continu- 
ance. 

"(S)  The  court  erred  In  overruling  and  dis- 
allowing appellant's  motion  for  a  new  trial 
In  that  particular  in  which  It  is  based  upon 
newly  discovered  evidence. 

"(4)  The  court  erred  In  overruling  and  dis- 
allowing appellant's  motion  and  application 
for  a  change  of  venue,  and  in  allowing  the 
district  attorney,  over  appellant's  objection, 
to  bring  the  witnesses  making  the  supporting 
affidavit  for  a  change  of  venue  Into  open 
court  and  cross-examine  them,  and  in  submit- 
ting to  tbe  witnesses  making  the  affidavit 
the  alternative  of  either  withdrawing  the 
affidavit  or  of  having  the  matter  of  making 
It  Investigated  by  the  grand  Jury. 

**(6)  Persons  of  appellant's  own  race  hav- 
ing been  excluded  by  the  grand  Jury  prefer- 
ring tbe  Indictment  against  him  because  of 
their  race  and  color,  he  has  been  denied  the 
equal  protection  of  tbe  laws  guarantied  by 
the  Constitution,  which  Is  now  assigned  as 
error. 

**(6)  Tbe  court  erred  In  excluding  from  the 
Jury  the  following  question  and  answer  pro- 
pounded to  witness  Anna  Cook:  *Is  Eliza 
Dixon,  witness  for  tbe  government  a  coke 
fl^id  [meaning  a  cocaine  fiend]?  Ans.  T^.' 
And  excluding  from  tbe  Jury  the  same  ques- 
tion and  answer  thereto  propounded  to  Hen- 
derson Covington.  Also  In  excluding  from 
tbe  Jury  expert  medical  testimony  to  the  et- 
feet  that  the  exc^ive  use  of  cocaine  makes 
of  its  user  a  liar  and  unreliable. 

"(7)  The  court  erred  In  charging  tbe  Jury 
as  follows:  *If  Bergcr  was  in  the  car,  and 
tbe  defoidabt  approached  him  in  a  threaten- 
ing manner,  so  as  to  Indicate  to  Berger  that 
he  was  in  danger  from  this  man,  then  Berger 
had  the  right  to  draw  his  gun,  and.  If  the 
defendant  pressed  upon  him,  he  would  Lave 
the  right  to  use  it' 
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"(8)  Tba  oonrt  ared  In  dioigliig  tbe  jury 
u  follows:  'If  Lee  Btrget  was  at  a  place 
wbere  be  bad  a  right  to  be,  attending  to  bis 
dotlea.  and  the  defendant  armed  bbuBelf  and 
WMit  there  expecting  a  conflict,  then  tbe  de- 
fendant was  the  assailant' 

"(W  The  coort  erxed  In  charging  Ha  Jury 
as  follows:  'No  man  can  take  another  man's 
life,  and  Jnstity  it  before  a  jury  <hi  the 
ground  of  seir-defense,  nnless  he  la  prepared 
to  show  that  there  was  a  necessity  to  take 
that  man's  Ute ;  and.  In  order  to  show  that,  it 
must  appear  that  tbe  danger  to  his  own  life 
or  of  receiving  great  bodily  harm  from  tbe 
bands  of  tbe  deceased  was  then  and  there 
hanging  over  him  and  about  to  &11  npaa  him, 
and  that  be  could  not  prevent  it  exeejft 
slaying  his  adversary.' 

The  court  erred  in  charging  the  Jury 
as  follows:  *In  ordinary  cases  of  one  person 
killing  another  in  self-defoise,  It  must  appear 
that  the  danger  was  so  ni^ent  and  preralng 
that.  In  order  to  save  bis  own  life  or  to  pre- 
tBDt  his  receiving  great  bodily  harm,  the 
kilting  of  the  other  person  was  necesrary.' 

**01)  Tin  court  erred  In  ctiarglng  the  Jury 
as  follows:  The  defendants  d^ense  Is,  "I 
did  not  do  the  act"  You  nuderatand  that  as 
far  ss  tbe  killing  of  Berger  is  oonconed,  tbis 
defendant  Is  not  charged  with  that  In  this 
Indictment  You  are  not  trying  blm  for  UIl* 
ing  Lee  Berger.  Tbe  proof  of  the  killing  of 
Berger,  however,  is  before  you.  not  l»ecanse 
you  are  to  convict  him  tat  killing  that  man, 
but  only  for  the  purpose  of  characterising 
bis  acts  and  conduct  and  as  throwing  light 
upon  his  action  and  moUves  In  regard  to 
tbe  killing  of  the  other  man.  That  is  the 
only  resson  tbat  evidence  la  before  you,  It 
btSng  BO  closely  combed  with  tbe  other 
case  that  It  becomes  a  part  of  the  res  gestsa 
of  the  transaction.  The  case  could  not  be  In- 
telligently tried  without  telling  the  whole 
story  of  the  killing  of  both.' 

"(12)  The  court  erred  in  falling  and  refus> 
Ing  to  diarge  the  jury  on  tiie  law  of  man- 
slaughter, and  annonnctng  from  the  bouA,  *I 
do  not  charge  you  as  to  the  law  of  man- 
slaughter.' 

"(18)  The  oonrt  wred  in  refusing  to  submit 
to  tbe  jury  the  request  following:  If  you 
should  be  of  ttw  (pinion  tbat  tt»  defendant  Is 
guilty  of  some  otCense,  but  should  entertain 
a  reasonable  doubt  as  to  wtaethor  be  is  gnllty 
of  murder  <»r  manslaughter,  it  will  be  your 
duty  to  acquit  the  defendant  of  murdw,  and 
convict  blm  of  manslaughter.' 

"(14  Tbe  court  erred  in  refni^ng  to  submit 
to  tbe  jury  tbe  request  tollowing:  *If  you 
should  entertain  a  reasmable  doubt  as  to  fibe 
defendant's  guilt  of  the  charge  of  murder, 
but  entertain  no  such  doubt  as  to  his  guilt 
of  manslaughter,  it  will  be  your  du^  to  ac- 
quit the  d^endant  «i  Uie  charge  of  murder* 
and  convict  blm  of  manslaughter.' 

"(15)  This  cause  should  be  reversed  and  a 
new  trial  granted  because  tlie  record  fails 
to  show  tbat  tbe  Jury,  upon  adjournment  of 


the  court,  and  upon  being  respited  to  the 
morning  following^  wwe  placed  In  charge  of 
ah  offlca  8  worn  as  the  law  directs.  Tbe 
record  shows  tbe  following:  *And  after  bear^ 
Ing  a  portion  of  the  evidence,  it  being  ad- 
journing time,  said  jury  was  put  In  charge 
of  a  sworn  bailiff,  wdered  k^  togetlier,  and 
lodged  and  fed  at  tbe  expense  of  the  govern- 
ment* 

"(16)  This  csuse  should  be  reversed  be- 
cause tbe  record  falls  to  show  that  the  Jury, 
upon  b^g  respited  until  tbe  morning  fol- 
lowing werfe  returned  Into  court  In  charge 
of  the  same  officer  in  whose  cwtody  they 
were  plsced  vqpon  b^g  respited.  The  reowd 
entry  Is:  'Also  conies  tbe  jury  heretofwe 
impaneled  for  the  trial  of  this  cause  In 
charge  of  a  sworn  bailiff,  and  take  their 
seats  in  the  jury  box,'  ete, 

"(17)  The  court  erred  in  not  admonishing 
the  jury,  as  required  by  ststute,  upon  them 
leaving  the  presence  of  the  court  that  It  is 
tb^r  duty  not  to  permit  any  one  to  speak 
to  or  communicate  with  tbem  on  any  subject 
connected  with  the  trial,  ete. 

"(1^  The  court  wred  In  ovamllng  and 
disallowing  appellants  motion  for  a  new 
trial,  and  in  passing  sentence  i^on  him." 

As  to  the  first  ssslgnment  we  will  say 
that  we  have  read  tbe  testimony  brought  up  ' 
by  tbe  bill  of  exceptions  in  this  esse,  and 
are  thoroughly  convinced  that  the  jury  were 
fully  Justified  In  letuming  the  verdict  they 
did,  and  hence  we  are  of  the  oplnlim  that 
this  assignment  is  not  well  taken. 

As  to  the  second  assignment  it  appears 
from  an  examination  of  the  record  that  tbe 
indictment  in  this  case  was  returned  by  the 
grand  jury  on  Decemb»  6,  1901.  and  filed 
by  wder  of  tbe  court;  tbat  on  May  IS,  1903. 
tbe  defendant  was  formally  arraigned,  and 
pleaded  not  guilty;  tbat  on  May  20,  1903, 
defendant  filed  his  motion  for  continuance, 
which  was  granted,  and  due  continued  until 
tbe  next  Ixacm  of  the  court  set  for  trial 
on  the  second  Monday  of  the  next  term. 
On  January  12,  190^  defendant  filed  his  ap- 
plication for  change  of  venue,  which  on 
January  15, 1904,  was  overruled  by  tbe  court 
to  which  defendant  excepted,  and  on  same 
day  defendant  filed  motion  for  oontlnaance. 
supported  by  bis  own  affidavit  that  the  evt 
dence  of  ca*taln  witnesses  therein  named 
was  material  to  Us  defense^  Zt  appears 
tbat  a  subpoena  for  said  witnesses  waa  is- 
sued December  28,  1903.  but  they  could  not 
be  found.  It  thus  appears  that  from  May 
SXy,  1903,  until  Decembw  26,  1908,  no  step 
was  tafcai  to  secure  the  attendance  of  wit- 
nesses. The  court  overruled  the  motion  for 
eonUnuance.  In  Jackson  v.  Stete,  M  Ark. 
24S.  IS  8.  W.  607,  the  court  quotes  with  ap- 
proval O^ompson  V.  State,  26  Ark.  323,  as 
follows:  "In  Thompson  t.  States  26  Ark. 
823,  it  wss  held  that  continuances  In  crim- 
inal as  well  as  In  dvil  cases  are^  as  a  gen- 
eral rul^  within  the  sound  discretion  of  the 
court  and  tbat  a  refusal  to  grant  a  contin- 
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oance  Is  nerer  ground  for  a  new  trial  irn- 
lem  it  deariy  appears  to  have  been  an 
abuse  of  snch  dlacrietloii,  and  manifestly  op- 
orates  as  a  denial  of  Justice.' "  In  Loftln 
et  al.  T.  State.  Use.  etc.,  41  Ark.  166.  the 
court  said:  "It  must  be  a  flagrant  Initance 
of  tbe  arbitrary  or  capricious  exnclse  of 
power  by  tbe  circuit  court,  operating  to  the 
deidal  of  justice,  that  will  Induce  us  to  In- 
terfere." We  are  of  the  pinion  tiiat  the 
court  acted  correctly  in  refusing  tbe  con- 
tinuance. 

As  to  tike  third  assignment  tliat  tbe  conrt 
erred  In  not  granting  new  trial  on  ground 
of  newly  dlBcovered  evidence,  tbe  motion 
Is  based  upon  tbe  affidavit  of  Bob  HIU,  a 
negro,  wblcb  Is  vague  and  indefinite.  He 
states  that  a  colored  man  came  to  his  res- 
taurant in  South  McAIester  and  made  state- 
ments about  tbe  case;  "that  said  ctdored  man 
was  unknown  to  affluit;  that  affiant  did  not 
toake  inquiry  to  bis  name,  not  knowing  any- 
thing about  the  case  or  the  drcumstancea  of 
the  killing,  and  in  no  way  interested  in  It. 
and  does  not  know  the  whereabouts  of  said 
colored  man."  We  do  not  think  tbe  court 
erred  in  refusing  new  trial  on  ground  stated. 

The  fourth  assignment  Is  overruling  mo- 
tion tor  change  of  venue.  Granting  change 
of  Tenue  Is  regulated  by  Mansf.  Dig.  2195, 
2196,  which  are  as  follows: 

"Sec.  2196  Any  criminal  cause  pending  In 
any  circuit  court  may  be  removed  by  the 
order  of  sucb  conrt,  or  by  the  Ju^e  thereof 
in  vacation,  to  the  circuit  court  of  another 
county,  whenever  it  shall  appear,  in  the  man- 
ner hereinafter  provided,  that  tbe  minds  of 
the  Inhabitants  of  the  county  in  which  the 
cause  Is  pending  are  so  prejudiced  against 
tbe  defendant  that  a  fair  and  impartial  trial 
can  not  be  had  therein. 

"Sec  2196.  Snch  order  of  removal  afaaU  be 
made  on  tbe  application  of  the  defendant  by 
petition  setting  forth  tbe  facts,  verified 
alBdavit,  if  reasonable  notice  of  the  applica- 
tifm  be  given  to  the  attorney  for  the  state, 
and  the  truth  of  the  allegations  in  such  peti- 
tion be  supported  by  tbe  affidavit  of  some 
credible  person.^ 

It  thus  appears  that  the  application  shall 
be  by  petitl<m,  supported  by  affidavit  of  some 
credible  person;  reasonable  notice  to  be 
given  to  tbe  attorney  for  the  state.  In  Cur- 
tis T.  State,  86  Ark.  286,  the  court  said: 
"The  prosecuting  attomoy  filed  the  counter 
affidavits  of  four  persons,  in  which  they  sev- 
erally stated.  In  substance  and  effect,  that 
they  were  well  acquainted  with  Silvia  Sinch; 
that  she  was  of  bad  moral  character  and  un- 
worthy of  credit  as  a  witness.  Defendant 
filed  no  affldavtts  to  sustain  her  credibility, 
and  tbe  court  overruled  the  motion  for 
ebange  of  venue.  The  statute  requires  tbe 
application  for  diange  of  venue  to  be  veri- 
Iled  by  affidavit,  and  the  truth  of  tbe  allega- 
tions thereof  to  be  supported  by  the  affidavit 
(tf  nme  credible  perstxL  Oantt;  Dig.  |  1869. 
88  8,W.— 22 


It  seems  that  the  court  below  decided,  upon 
the  counter  affidavits  filed,  that  Silvia  Finch 
was  not  a  credible  person,  and  we  cannot 
undertake  to  say  that  she  was."  In  Jackson 
T.  State.  64  Ark.  247,  16  S.  W.  600,  the  court 
said:  "We  are  of  the  opinion  that  It  was 
within  the  discretion  of  the  court  to  receive 
the  oral  testimony  of  those  witnesses  as  to 
facta  affecting  Ibelr  own  credibility,  and 
tbelr  testimony,  as  set  forth  in  the  bill  of 
exceptions,  is  such  as  we  think  amply  pup- 
ports  tbe  finding  of  the  court  that  they  were 
not  credible  witnesses.  It  follows  that  the 
court  did  not  err  in  denying  fitba  at  tbe 
appellant's  applications  for  a  ebange  of 
venue."  In  this  case  the  witnesses,  upon  ex- 
amlnaticm,  stated  that  they  "*  *  *  had 
not  beard  the  question  of  public  sentlmmt  or 
public  feding  toward  the  defendant  dis- 
cussed,  and  had  no  knowledge  of  the  same, 
except  what  they  were  told  by  Mr.  Tarter, 
one  of  defendant's  counsel,  and  that  it  was 
from  the  information  received  from  him  that 
the  affidavits  were  made.  *  *  *"  The 
court  permitted  the  said  witnesses  to  with- 
draw tbelr  affidavits,  and  thereupon  held 
the  statute  bad  not  been  complied  wttb,  and 
we  think  the  conrt  acted  correctly. 

The  fifth  assignment  states  that  persons 
of  his  own  race  were  excluded  from  tbe 
grand  Jury  because  of  their  race  and  color. 
If  tbe  statement  of  fact  made  In  this  assign- 
ment was  true,  it  would  be  reversible  error, 
but  nowhere  does  the  record  disclose  such  a 
state  of  .facts;  and  a  statement  of  a  fact  In 
an  assignment  of  error  which  la  absolutely 
false,  BO  far  as  the  record  Is  concerned,  la 
not  only  illegitimate  practice,  but  deserves 
the  condemnation  of  this  court. 

The  sixth  assignment  was  the  alleged  er- 
ror in  excluding  from  the  Jury  a  certain  ques- 
tion and  answer-— as  to  whetiier  Eliza  Dixon, 
a  witness  for  the  government,  was  a  "coke 
fiend"  (meaning  a  cocaine  fiend);  and  appel- 
lants cite  Underhlll  on  Criminal  Evidence,  S 
168,  in  support  of  tbelr  assignment,  but  Mr. 
Underbill  says:  "The  habitual  use  of  mor- 
phine may  be  shown,  and.  If  proved,  is  a  dr- 
cumstauce  for  the  Jury  to  consider  in  de- 
termining tbe  mental  condition  of  the  accus- 
ed." Hence  it  appears  that  the  mental  con- 
dition of  the  accused  may  be  examined  into, 
but  not  a  witness.  The  Jury  are  the  Judges 
of  the  credibility  of  the  witnesses.  "And  it 
has  been  held  Inadmissible,  In  order  to  at- 
tack veracity,  to  prove  the  bad  character  of 
a  female  witness  for  chastity,  or  to  show  she 
is  a  prostitute  (Pleasant  v.  State,  16  Ark. 
624),  or  to  prove  habits  of  intemperance, 
which  do  not  affect  the  perceptive  or  narra- 
tive powers."  Whar.  Cr.  Ev.  (9th  Ed.)  486; 
Thayer  v.  Boyle,  80  Me.  475;  Holtt  v.  Moul- 
ton,  21  N.  H.  686.  Evidence  of  the  use  of 
opium  cannot  be  introduced  to  impair  credit 
unless  It  be  shown  that  the  vrltness  was  un- 
der the  influence  of  opium  when  examined, 
or  tliat  Ills  powers  of  tAservatlon  or  recollec- 
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tlon  were  affected  b7  the  habit  Whar.  Or. 
Ey.  (9th  Ed.)  884a.  Hence  the  court  com- 
mitted no  error  in  excluding  this  question. 

The  seventh  asBlgnment  was  the  alleged 
error  In  charging  that  Berger  had  the  right 
to  draw  his  gun,  and,  If  the  defendant  press- 
ed upon  him,  he  would  have  the  right  to  use 
It.  In  the  cross-examination  of  the  witness 
Jones  the  following  testimony  was  given: 
"Q.  At  the  time  the  first  shot  was  fired,  who 
were  In  the  car?  A.  Mr.  Garvey,  Lee  Berger, 
myself,  and  Duffy.  Q.  Berger  was  leaning 
with  his  left  arm  on  tbe  counter?  A.  Yes, 
sir;  facing  the  south  door.  Q.  Where  was 
he  shot?  A.  He  was  shot  about  an  inch 
below  the  navel.  Q.  The  defendant  did  no 
talking  to  Lee  Berger,  did  he?  A.  No,  sir; 
he  did  not  Q.  Do  you  know  whether  he  and 
Berger  were  good  friends?  A.  I  don't  know 
what  the  relation  was  between  them  at  all. 
*  *  *  Q.  Did  you  see  Berger  with  a  pis- 
tol? A.  Berger  had  a  pistol  at  that  time; 
yes,  sir."  Berger  was  shot  by  the  appellant 
and  the  court  probably  had  In  mind  tbe  fact 
that  the  testimony  showed  that  Berger  had 
a  pistol  at  the  time.  We  think  there  was 
sufficient  evidence  to  support  the  Instrnction, 
and  consequently  no  error. 

The  eighth,  ninth,  tenth,  and  eleventh  as- 
signments were  charges  given  to  the  Jury, 
and  were  entirely  applicable  to  the  testimony 
In  the  case,  and  we  might  add  that  no  ex> 
ceptlons  were  saved  to  any  of  them.  Appel- 
lant complains  In  his  ninth  and  tenth  assign- 
ments that  they  do  not  instruct  that  defend- 
ant had  a  right  to  act  In  self-defense,  from 
an  honest  belief  that  he  was  In  danger;  but 
no  exceptions  were  saved,  and  no  request 
made  of  the  court  to  give  such  an  Instruction. 
We  are  of  the  opinion  that  these  assign- 
ments were  not  well  taken,  and  tbe  authori- 
ties cited  by  appellant  are  not  applicable  to 
this  case. 

The  twelfth,  thirteenth,  and  fourteenth  as- 
signments was  the  refusal  of  the  court  to 
charge  on  the  law  of  manslaughter.  From 
an  examination  of  tbe  evidence  In  the  bill  of 
exceptions,  we  can  find  no  evidence  what- 
ever tending  to  prove  the  crime  of  manslaugh- 
ter. "It  is  error  for  the  court  to  assume 
tacts  in  an  Instruction  not  authorized  by  the 
evidence."  Bt  Louis,  I.  M.  &  B.  Ry.  Co.  t. 
Rosenberry.  4S  Ark.  256.  "On  a  trial  for 
bomldde,  where  there  la  no  evidence  what- 
ever tending  to  prove  a-  degree  of  the  offense 
below  that  charged  In  the  Indictment,  the 
court  should  refuse  to  instruct  the  Jury  as  to 
such  lower  offense."  Fagg  v.  State,  50  Ark. 
606,  8  B.  W.  S29.  We  are  of  the  opinion  that 
tbe  court  was  correct  in  bis  refusal  to  charge 
on  tbe  law  of  manslaughter. 

Tbe  fifteenth  and  sixteenth  assignments  are 
the  failure  of  tbe  record  to  show  that  the 
Jury  was  placed  In  charge  of  an  officer  sworn 
as  the  law  directs,  and  a  failure  to  show  that 
tbe  Jury,  when  returned  into  court,  were  In 
chaise  of  the  same  officer  in  whose  custody 
they  were  placed.   Sections  2265.  226^  2281, 


Mansf.  Dig.,  regulate  and  direct  tbe  manner 
Juries  shall  be  cared  for  during  the  recess 
of  the  court  They  are  as  follows: 

"Sec.  226S.  The  Jurors,  before  tbe  case  is 
submitted  to  them,  may,  in  tbe  discretion  of 
the  court  be  perioitted  to  separate,  or  be 
kept  together  In  the  chai^  of  proper  officers. 
Tbe  officers  most  be  sworn  to  keep  tbe  Jury 
together  during  the  adjournment  of  the  court, 
and  to  suffer  no  person  to  speak  to  or  com- 
municate with  them  on  any  subject  con- 
nected with  the  trial,  nor  do  so  themselves. 

"Sec.  2260.  The  Jory,  whether  permitted 
to  separate  or  kept  In  charge  of  officers,  must 
be  admonished  by  tbe  court  that  It  is  their 
duty  not  to  permit  any  one  to  speak  to  or 
communicate  with  them  on  any  subject  con- 
nected with  the  trial,  and  that  all  attempts 
to  do  so  should  be  Immedlatdy  rqmrted  by 
them  to  the  court  ostA  that  they  should  not 
converse  among  themselves  on  any  subject 
connected  with  the  trial,  or  form  or  express 
any  opinion  thereon  until  the  cause  is  finally 
submitted  to  them.  This  admonition  most 
be  given  ,or  refrared  to  by  the  court  at  escb 
adjournment" 

"Sec.  2281.  Where  the  Jury  have  agreed 
Mfion  their  verdict  they  must  be  conducted 
into  court  by  the  officer  having  them  in 
charge,  their  nameB  called  by  the  clerk,  and, 
if  they  all  appear,  their  Aaeman  most  de- 
clare their  verdict" 

"When  tbe  Jury  goes  out  to  deliberate  on 
its  verdict  it  Is  committed  to  the  care  of  a 
swwn  officer  of  the  court."  1  Bldtop,  Cr.  P. 
&  Practice,  991.  In  Hurley  v.  SUte,  29  Aifc. 
28,  the  oonrt  said:  "That  tbe  Jury  were 
not  8  worn  in  accordance  with  law,  but  were 
Illegally  sworn:  The  record  entries  show 
that  the  Jurors  were  sworn,  but  the  form  of 
oath  administered  Is  not  set  out  In  the  en- 
tries, nor  in  the  bUI  of  exceptions.  In  the 
absence  of  any  showing  to  tbe  contrary.  It 
must  be  presumed  that  the  oath  was  admin- 
istered In  proper  form.  Greenwood  v.  State, 
17  Ark.  882."  It  does  not  appear  from  the 
record  that  any  objection  was  made  or  ex- 
ception saved  to  the  officer  not  being  sworn 
as  the  law  directs,  but  the  record  does  show 
that  the  Jury  were  placed  tn  diarge  of  a 
"sworn  bailiff."  We  are  of  the  opinion  that 
this  Is  sufficient  snd  that  the  same  presump- 
tion wilt  be  indulged  as  to  the  officer  as  is 
indulged  when  the  record  shows  that  the 
Jury  were  duly  sworn.  Bnt  this  objection 
was  not  made  at  the  trial,  nor  was  It  Includ- 
ed In  the  grounds  of  the  motion  for  new 
trial,  and  the  first  we  hear  of  it  Is  In  these 
assignments  of  error.  In  Atterberry  v.  State,. 
66  Ai^  520,  20  S.  W.  412,  Oie  court  said; 
"•  •  •  We  hold  that  It  is  too  late,  after 
verdict  to  object  for  tbe  first  time  that  a 
Jury  retired  from  court  in  charge  of  an  of- 
ficer to  whom  the  special  oath  bad  not  been 
administered,  where  It  appeared  that  the  de- 
fendant was  present  when  It  retired,  and 
neither  asked  that  the  special  oath  be  ad- 
ministered to  him,  nor  objected  to  his  tafc* 
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log  diarge  of  the  jnry,  and  It  does  not  ap- 
pear tbat  eltber  tbe  officer  or  the  Jnry  was 
gnlltj  of  any  mlBcondnct"  We  therefore  are 
of  the  opinion  that  tbe  assignments  are  not 
wen  taken. 

The  serenteenth  assignment  Is  the  alleged 
error  of  the  conrt  in  not  admonlshMg  the 
jurj  as  reqolred  by  statute.  Mo  objection 
was  made  or  ezceptltm  Baved.  and  we  are  of 
the  Qi^nlon  tbat  the  pienunptlon  Is  that  tbe 
court  did  his  dnty,  and  hence  there  was  no 
oTor. 

A  special  brief  has  beat  handed  to  this 
court  as  a  reply  to  the  proposition  that  the 
court  -will  not  entertain  any  presumption  that 
the  officer  was  sworn  as  required  by  law, 
and  It  is  Insisted  that  the  state  must  show 
the  fact  afflrmatlTely.  We  hare  already  ex- 
pressed our  riew  to  tbe  contrary,  but;  be  that 
as  It  may,  It  Is  evident,  onder  the  declsloD 
In  Atterbeny  t.  State,  supra,  that  appellant 
Is  too  late  to  raise  that  quMtlon  atba  ver- 
dict 

Being  satlsfled  that  there  Is  no  substantial 
error  In  the  record,  we  are  of  the  opinion 
that  the  Judgment  of  tbe  conrt  below  was 
ctHTect,  and  It  Is  Qierefore  affirmed. 

BAncOMD,  <X     and  OILU  J«  concnr. 


TALLY  T.  STATE. 
(Court  of  Orlmtnal  Appeals  of  Texas.  June  28, 

1905.) 

1.  OuicniAi.  Law  —  Tbx&l  —  Aaamaire  of 
GouiinLi 

On  a  proeecotlon  for  burglary,  where  tlia 
only  tertimonj  tending  to  show  a  conspiracy 
to  borslariza  as  charged  was  inadmlBsible,  and 
for  t2ut  reason  excladed,  It  was  error  to  per- 
mit tbe  district  attorney.  In  argameDt  to  the 
JoiT,  to  refer  to  the  exdnsion  of  tbe  evldenee, 
ana  forcibly  state  what  the  evidence  woold 
bave  been,  had  he  been  permitted  to  Introduce 
It,  and  that  It  woald  hare  shown  a  consDlracy, 
even  though  he  was  challenged  by  plalntUrs 
counsel  to  state  why  proof  of  the  conspiracy 
was  not  introdoced. 

2.  Bami— BvinsnoB— AnmssiBiUTT. 

On  a  proeeentim  for  crime,  evidence  of 
detaidant^i  Intoilcattoa  Is  Inadniasate  to  af- 
fect his  credibility. 
S.  Bams— ImrBucnoHS. 

Where  tbe  defendant's  testimony  had  not 
been  attached,  nor  his  credibility  assailed,  but 
eridence  was  admitted  of  his  Intoxleation,  a 
charge  that  eridenoe  of  defendant  having  been 
drank  ml^t  weaken  his  testimony  and  af- 
fect bis  crediblll^  as  a  witness  was  ernmeona, 
as  in  violation  of  the  statute  prohibiting  char- 
ges on  the  weight  <rf  tastinwoy. 
Brooks,  J.,  dissMiting. 

Appeal  from  District  Court,  Fannin  Ooon- 
ty;  Ben  H.  Denton,  Judge. 

Henry  Tally  was  convicted  ot  bnri^ary, 
and  be  appeals.  Beversed. 

H.  B.  Taylor,  J.  H.  O.  Lee^  and  Jamea 
H.  Lyday,  for  appellant  Howard  Martin, 
Asrt:  Atty.  Geo.,  for  tbt  SUta 

DAVIDSON,  P.  J.  AppeUant  was  con- 
victed of  burglary.  Tbe  state  asked  tbe  wl^ 


neas  McKee  the  following  question:  *^ad 
you  received  Instructions  that  there  was  a 
plan  m  foot  to  bni^larlze  that  house?'*  Ob- 
jections were  urged  and  sustained,  and  tbe 
question  was  not  answered.  Tbe  district  at- 
tom^.  In  his  opening  remarks  to  the  Jury, 
stated.  In  substance,  while  commenting  upon 
the  excluded  question  and  proposed  evidence 
of  McKee:  "Zf  defendanl^a  counsel  had  not 
objected,  and  If  the  court  had  not  excluded 
the  proffered  testimony  of  said  McKee,  he 
could  have  shown  1^  said  witness  why  tbe 
officers  were  watching  said  bouse  and  de- 
fendant and  Haney  on  said  night,  and  that 
this  evidence,  to  which  counsel  for  defend- 
ant objected,  and  which  the  court  excluded, 
would  have  folly  warranted  all  honest  men 
to  convict  of  the  crime  charged."  "That  the 
district  attorney.  In  his  dodng  si^tument  to 
tbe  Jury,  made  an  inflammatory  appeal  to 
the  Jury  to  otrnvlct  oa  the  excluded  eTldeno^ 
and,  among  many  oQux  illegal  and  unwar- 
ranted statements,  stated  In  his  closing  ar- 
gument to  tbe  Jury  that  defondant^s  attoc^ 
ney  had  objected  to  said  testimony,  and  had 
same  excluded  by  tbe  court,  because  they 
were  afraid,  and  because  it  would  have 
■bown  a  plot  to  burglarlM  said  house  b^ina 
they  reached  It,  and  would  exclude  the  pre- 
tense that  defendant  was  taking  saM  Haney 
home  because  he  (Haney)  was  drunk;  and 
the  further  contmtlon  tbat  be  was  gagging 
at  tbe  door,  and  defendant  thon^t  be  was 
Tomltlng;  and  that  tbe  officm  knew  It  be- 
forefaand,  and  were  watching  defendant  and 
Haney;  and.  If  tbe  said  evidence  had  not 
been  excluded,  it  would  have  shown  a  prior 
omHdnuy  to  x6b  the  bouae  by  dsdfttkdant 
and  Haney;  and  tbat  no  honest  jury  could 
aflbrd  to  acquit  defendant"  IBxcepOan  was 
reserved  to  these  statements,  and  the  court 
refused  to  stop  tbe  district  attorney  and  In- 
struct tbe  Jury  to  disregard  the  remarks  on 
tiie  excluded  avidenca  WbsreiqKm  appellant 
VNMatod  to  the  district  attonu?,  and  asked 
him  If  be  wanted  to  convict  defendant  <m  ex- 
cluded and  Illegal  eridenoe;  and  be  tefnsed 
to  stop,  and  continued  his  remarks  on  said 
excluded  evidence.  Tbe  court  explains  this 
bUl  as  toUows:  rPbe  district  attorney,  in 
bla  opodng  argument  did  argue  to  tbe  Jury 
that  tbe  house  was  being  watdied,  aa  was 
testmed  to  by  <me  ct  tbe  witnesses  (J.  W. 
McKee),  but  did  not  In  bla  opening  argu- 
ment refer  to  tbe  question  asked,  as  shown 
by  bill  Na  2.  Tbe  Counsel  for  tbe  defoid- 
ant.  In  arguments,  repeatedly  called 
upon  tbe  district  attorney  to  show  why  these 
men  were  watching  tbe  house,  and  asked 
blm  if  be  wanted  to  ccmrlct  the  defendant  tv 
withholding  testlnumy,  and.  If  be  wtanted  to 
convict  defendant  why  did  be  keep  back 
testimony,  etc.,  and  tnsinnated  tbat  he  bad 
testimony  that  be  would  not  prodnoe^  and 
aaked  the  district  attorney  If  he  wanted 
to  convict  the  defendant  on  Illegal  testi- 
mony; referring  to  testimony  In  bill  No. 
2.  And  tbe  argument  of  the  district  at- 
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torney  In  his  closliis  speech  was  sboply 
broTight  ont  In  answer  to  the  argument 
of  defendant's  counsel.  The  counsel  for  the 
defendant  did  not  request  a  charge  instnict- 
Ing  the  Jury  to  dlsr^ard  the  remarks  of  the 
district  attorney."  This  is  the  bill  as  qnall- 
fled.  The  matter  referred  to,  as  contained 
In  bill  of  exceptions  No.  2,  is  the  question 
asked  by  the  district  attorney,  above  set  out. 
to  wit :  "Had  you  received  Instructions  that 
there  was  a  plan  on  foot  to  burglarize  that 
bouse?"  We  have  held  in  many  cases  that 
where  illegitimate  argument  has  been  in- 
dulged, unless  of  a  serious  character,  It  will 
not  call  for  a  reversal,  and  in  quite  a  num- 
ber of  cases  that  It  is  Incumbent  on  the  ac- 
cused to  ask  instructions  to  the  jury  to  dl»- 
regard  such  Ul^timate  argument.  This 
practice  of  requiring  the  accused  to  ask  for 
■pedal  instructions  has  been  a  gradual 
growth  under  the  decisions  of  this  court, 
since  Kennedy's  Case.  19  Tex.  App.  61S.  The 
writer  is  not  clear  In  his  mind  that  this  line 
of  decisions  Is  correct  It  is  the  duty  of  the 
court,  under  our  statute,  to  give  all  the  law 
applicable  to  the  case;  and  if  illegitimate 
argument  is  indulged,  and  the  Jury  are  mis- 
led, or  likely  to  be  misled,  against  the  law 
and  the  facts,  the  court  should  guard  against 
this  error,  as  well  as  any  other  error  In 
which  charges  are  necessary.  Be  this  as  It 
may,  there  Is  no  question  as  to  the  condition 
of  this  matter  under  tills  bill  of  exceptions. 
The  state  bad  undertaken  to  prove  testimony 
which  the  court  ruled  out  as  Inadmissible 
and  lllegaL  Upon  the  argument  of  the  case, 
counsel  for  the  state  went  over  this  matter, 
and  informed  the  Jury  thai;  but  for  the  In- 
terpndtlon  <tf  appdlanfa  exertion,  he  could 
have  provm  a  previous  conspiracy  to  bur- 
glarize the  bonsew  So  far  as  the  bill  of  ex- 
cations  is  concerned.  It  seems  that  the  only 
attraipt  to  prove  any  conspiracy  or  previous 
knowledge  of  a  conspiracy  on  the  part  of  the 
officers  was  that  shown  In  bill  No.  2.  The 
court  held  that  said  testimony  was  Illegiti- 
mate, and,  in  our  Judgment,  that  ruling  was 
correct  The  evidence  was  ruled  oat,  and 
yet  the  district  attorney  forcibly  stated  be- 
fore the  Jury  what  this  would  have  been  If 
he  had  berai  permitted  to  prove  it,  and  that 
It  would  have  shown  a  conspiracy.  It  would 
hardly  be  questioned  that  this  was  very 
damaging,  because  It  was  supplying  illegiti- 
mate testiffiony,  and  evidence  that  the  court 
had  ruled  could  not  go  to  the  Jury.  Yet  In 
the  argummt  of  the  prosecution  this  was 
made  to  play  the  part  of  testimony  i^inst 
the  accused.  This  was  not  Justifiable  under 
any  drcumstancea.  Howev».  the  court  aays 
that  this  was  In  answer  to  argnment  of 
counsel  fOr  appellant  We  do  not  agree  wltb 
this  statement  It  Is  true  that  counsel  fbr 
appellant  asked  why  the  conspiracy,  if  such 
olated,  was  not  proved.  This  he  bad  the 
right  to  d&  If  there  was  anything  Indlcat- 
tDg  a  conspiracy,  he  had  the  right  to  ask  the 
■tate  why  it  did  not  Introduce  such  testi- 


mony. In  other  words,  accused  had  the 
right  to  ask.  if  there  was  testimony  that 
could  have  been  before  the  Jury,  why  it  was 
not  placed  there.  This,  of  course,  means 
legitimate  testimony.  It  does  not  mean  Ille- 
gitimate testimony,  or  such  evidence  as  was 
not  permitted  to  go  before  the  Jury,  even  as 
a  circumstance  for  the  Jury  to  consider  In 
arriving  at  a  conclusion  of  guilt  We  think 
the  court  erred  in  permitting  this  line  of  ar- 
gument, and  further  erred  in  not  Instructing 
the  Jury  to  disregard  It  Ckmvlctlon  ought 
not  to  be  obtained  in  this  way.  In  fact,  con- 
victions should  always  be  predicated  alone 
upon  testimony  introduced  before  the  Jury, 
and  not  upon  that  excluded. 

The  state,  without  objection,  introduced 
evidence  to  the  effect  that  appellant  had 
been  drunk  at  the  theater,  and  had  been  put 
out  of  the  house.  The  court  limited  this 
evidence  to  the  question  of  impeachment  of 
appellant  as  a  witness.  Exception  was  re- 
served to  this  portion  of  the  charge,  which 
we  think  was  well  taken.  If  It  be  conceded 
that  appellant  was  drunk  In  the  theater, 
this  is  not  such  an  offense  as  would  justify 
its  introduction  to  attack  the  crediblll^  of 
the  defendant  or  the  weight  of  his  testimony. 
Nor  do  we  think  that  it  Is  likely  that  it  was 
introduced  for  that  purpose.  In  fact  the 
indications  are  rath«  that  It  was  intro- 
duced for  another  purpose^  It  might  reflect 
somewhat  upon  his  general  standing,  but 
could  not  affect  his  credibility  as  a  witness. 
Drunkenness  Is  not  one  of  those  crimes  rec- 
ognized as  Involving  moral  or  legal  turpi- 
tude. The  fact  of  his  being  drunk  at  the 
theater  was  culled  out  and  charged  upoa 
This  was  a  charge  upon  the  weight  of  the 
testimony,  and  that  fact  rel^ated  to  a  po- 
sition before  the  jury  on  the  testimony 
which  the  law  does  not  recognize.  Appel- 
lant's testimony  bad  not  been  attacked,  nor 
his  credibility  assailed,  and  yet  the  court 
informs  the  Jury  that  this  testimony  may  or 
does  weaken  his  testimony  before  them,  and 
affects  his  credibility  as  a  witness.  The 
evidence  was  Injurious,  and  not  only  so^  but 
the  charge  Is  directly  violative  of  the  stat- 
ute which  prohibits  the  court  from  cbazylns 
upon  the  weight  of  the  testimony. 

The  Judgment  Is  revwaed  and  the  cause 
remanded. 

HENDERSON,  J.  I  agree  to  a  reversal  of 
the  case  on  the  last  proposition. 

BROOKS,  J.  (dissenting).  I  do  not  agree 
to  the  reversal,  and  believe  the  Judgment 
should  be  affirmed.  My  reasons  are  as  fol- 
lows: 

In  the  motion  tor  new  trial,  ^ipeltant  crit- 
icises the  sixteenth  paragraiA  of  the  charge 
whldi  reads: 

"The  statement  of  the  witness  Andy  P. 
Evans,  introduced  by  the  state,  whorein  he 
stated.  In  substance,  that  he  saw  Hoory  Tal- 
ly at  the  theater  some  time  bafon  the  bur- 
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glary,  drank,  and  that  be  put  him  out  of  tbe 
tbeater  becanee  he  waa  drunk,  was  not  ad- 
mitted before  you  as  original  teetimony,  but 
oDiy  for  the  purpose  of  aiding  you  In  deter- 
mlDing  the  weight  and  credibility  of  tbe  tee* 
tbnony  of  the  said  wltneaa  Henry  Tally,  and 
yon  will  coneldo:  It  for  90  other  purpose 
whatever." 

Tbe  testimony  on  which  this  charge  was 
predicated  was  admitted  without  any  objec- 
tion being  offered.  If  objection  had  been  of- 
fered. It  wonld  have  been  error  for  the  court 
to  permit  the  same  to  be  Introduced  for  the 
purpose  of  Impeachment,  since  It  wonld  be 
an  effort  to  Impeach  npon  an  Immaterial  is- 
sae.  Under  the  authorities  of  this  court,  we 
have  never  held  that  drunkenness  brought 
about  that  degree  of  moral  turpitude  whldi 
authorized  Its  Introduction  In  evidence  to 
discredit  a  witness.  However,  the  testimony 
having  been  introduced  without  objection,  for 
the  court  to  limit  it  to  one  purpose,  whereas 
the  jury  might  have  considered  the  same  for 
otber  purposes  without  said  limitation  in 
said  charge,  I  cannot  see  how  appellant  can 
complain  thereof.  Without  said  charge  It 
could  have  been  considered  for  all  purposes, 
but  under  said  charge  It  could  be  considered 
only  for  the  one  purpose.  To  this  extent 
this  charge  Is  not  injurious  to  appellant  In 
other  words,  appellant  would  have  been  In- 
jured more  If  the  chaige  had  not  been  given 
than  by  its  being  given.  It  is  a  well-known 
rule,  under  article  728,  Code  Cr.  Proc.  188!^ 
that  a  diai^  wUch  does  not  Injure  defoid- 
ant  will  not  authorize  a  reversal 


OOLB  V.  STATB. 
(Court  of  Criminal  Appeals  of  Texas.  June  21, 
1905.) 

1.  HoMicinx— BVIDEncE— Adhissibilitt. 

It  is  not  error  on  a  trial  for  homicide  to 
admit  evidence  of  blood  found  on  the  gnmnd 
where  the  homicide  occurred  and  of  the  wounds 
inflicted  on  decedent  where  tbe  same  is  per- 
tinent to  isBoes  in  tfae  case. 

2.  Saicx— Hbabsat  Evidence. 

On  a  trial  for  homicide,  evidence  tiuit 
decedent's  wife  had  stated  that  decedent  had 
threatened  to  kill  defendant  was  hearsay,  and 
inadmissible. 

8.  Same-tBviderce— Pbejudicixl  Ebbob. 

Tbe  admission  of  evidence,  on  a  trial  for 
homicide,  that  defendant,  a  married  man,  had 
visited  at' tbe  bouse  of  a  woman  who  had  two 
daughters — one  married,  living  apart  from  her 
bnsband,  and  one  unmarried — and  tliat  be  bad 
00  one  occasion  gone  with  the  danghters  to 
diarch,  though  erroneons,  becanse  immaterial, 
was  not  prejudicial. 

4.  SaIM— EVIOENCE  —  DsrEMDANT'S  OOHDI- 

noN  or  filinD. 

Where,  on  a  prosecution  of  defendant  for 
the  murder  of  his  father-in-law.  the  defense 
was  that  decedent  was  forcing  defendant's  wife 
to  remain  away  from  him,  and  the  state's  evi- 
dence tended  to  show  that  decedent  was  kindly 
disposed  toward  defendant,  and  liad  no  desire 
to  separate  hli  wife  from  him,  it  was  error  to 
exclude  evidence  offered  by  defendant  showing 
what  he  had  told  others  prior  to  the  homicide 
about  Us  family  ttovblss  and  the  acts  dw!»- 


dent  in  endeaToring  to  keep  defendant's  wife 
from  liring  with  him.  Including  what  passed 
between  daendant  and  a  third  person  with  ref- 
erence to  procuring  a  writ  of  habeas  corpus  to 
secure  the  custody  of  the  wife,  living  in  her  fa- 
ther's house;  such  evidence  not  being  self- 
serring,  but  showing  defendant's  condition  of 
mind  at  the  time. 

6.  Sake— Sele-Dkfbnbb— Evidence. 

A  defendant  on  trial  for  murder,  who  re- 
lies on  self-defense,  has  the  right  to  show  any 
fact  tending  to  prove  the  good  faith  of  his  be- 
lief that  he  was  in  danger,  and  he  Is  entitled  to 
rely  on  proof  of  the  desperate  character  of 
decedent,  and  on  proof  of  special  acts  communi- 
cated by  decedent  to  him  Indicating  his  danger- 
ons  character,  bnt  cannot  show  that  decedent 
told  him  tliat  he  had  run  away  from  a  place 
where  he  had  had  difficulties  with  the  officers 
without  showing  what  the  difficulties  were. 

6.  Bake— Evidence— Aduisbibilitt. 

Where,  in  a  prosecution  of  defendant  for 
the  murder  of  his  father-in-law,  the  defense 
was  that  decedent  was  forcing  defoidant's  wife 
to  remain  away  from  him,  and  the  state  en- 
deavored to  show  that  the  relatlMis  betwesn 
defendant  and  his  wife  were  not  friendly,  let- 
ters written  by  defendant  to  the  wife  prior  to 
the  homicide,  showing  that  their  domestic  rela- 
tions were  plsasant,  were  admissible  In  le- 
buttal,  and  as  showing  the  state  of  his  mliid 
with  reference  to  his  wife  and  decedent 

7.  Same. 

On  a  trial  for  homicide  It  is  error  to  pw- 
rait  the  state  to  show  that  defendant  while  In 
Jail  awaiting  trial,  was  studying  law.  In  order 
to  learn  to  m}ricate  a  defense. 

8.  Saue. 

Where  defendant  on  trial  for  homicide, 
relied  <m  self-defense,  the  testimony  that  dece- 
dent, a  few  weeks  before  the  homicide,  looked 
feeble,  snd  had  an  Injury  to  bis  side,  was  in- 
admissiUe,  in  the  absence  of  a  showing  that 
defendant  had  knowledge  thereof. 

9.  WiTNESBEe— Husband  and  Win— Com- 

DENTIAL  CoinnmiCATIONS. 

Code  Or.  Proc  1895,  art.  774,  providing 
4iat  neither  hnaband  nor  wife  shall  testify  as 
H>  any  commnoications  made  by  one  to  the  oth- 
er while  married,  etc.,  does  not  render  the  wife 
of  defendant  on  trial  for  mnrder  incompetent 
to  testify  that  defendant  Immediately  after 
firing  the  shot  which  killed  decedent  exclaimed 
in  the  presence  of  his  wife  and  her  mother,  "I 
told  you  I  would  do  It"  the  exdamati<m  not 
lieiag  a  confidential  ctnnmunlcation. 

10.  Same. 

On  a  trial  of  defendant  for  the  murder  of 

his  father-in-law  it  was  error  to  admit  in  evi- 
dence a  letter  written  by  decedent  to  defend- 
ant's wife,  when  living  with  her  husttand,  about 
a  year  before  the  homicide,  containing  expres- 
sions of  decedent's  good  will  to  defendant,  and 
by  the  wife  handed  to  defendant  who  read  the 
letter,  it  being  a  confidential  communication  by 
the  wife  to  defendant 

11.  HoificiDB— Heabsat  Evidence. 

On  a  trial  of  defendant  for  the  murder  of 
hia  father-in-law,  defended  on  the  theory  that 
decedent  was  forcing  defendant's  wife  to  re- 
main away  from  him,  eridence  of  wliat  defend- 
ant's wife  stated  defendant  had  said  to  her  od 
the  occasion  of  a  quarrel  was  Inadmissible. 

12.  Saue— Manslauohteb  —  Pbovocatioh— 
sufficienct. 

The  provocation  that  will  reduce  a  homi- 
cide to  manslaughter  must  arise  at  the  time  of 
tbe  killing,  but  the  jury  may  look  to  all  the 
circumstances  in  order  to  make  out  the  provo- 
cation at  the  time. 
18.  Sahe. 

A  husband  has  the  right  to  the  custody  of 
his  wife,  and  ber  father  has  no  right  to  attempt 
to  gain  possession  of  ber,  and,  u  he  does,  the 
hasband  nas  the  right  to  use  fozoe  nscsssary  te 
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resist  aW  •vmeoe  O*  attempt;  and  if  he 
uses  ohIt  snch  force,  and  becomes  excited  be- 
cause of  the  interference,  and  is  rendered  In- 
capable of  oool  reflection,  and  then  kills  the  f*- 
ther,  the  offense  is  only  manslanghter. 
14.  Saks— JusnruBU  Hohioidb. 

If  in  the  struggle  which  ensues  the  hns- 
band's  life  is  in  danger  from  an  attach  about 
to  be  made  on  him  by  her  father,  he  is  Jostified 
in  killing  him. 

Appeal  from  District  Oonrt,  Brown  Coun- 
ty; John  W.  Goodwin,  Judge. 

Sam  Cole  was  convicted  of  mnrder  In  the 
second  d^rae»  and  lie  appeals.  Rerenad. 

I.  J.  ^ce,  WUkfiHon  ft  Lee,  and  Wood- 
ward. Baker  ft  Woodward,  for  appellant 
Howard  BCarttn.  Aast  Atty.  Oen.,  for  tbe 
State. 

HIQNDBR80N,  J.  Appellant  was  conTlct- 
ed  of  murder  In  the  second  degree,  and  his 
pnnUbment  fixed  at  six  yeanf  conflnemmt 
In  the  penitentiary.   This  case  came  before 
us  on  a  fbrmw  aj^wal,  and  was  rerrased. 
See  7S  &  W.  527.  8  Tex.  Ot  Rep.  141.  The  '. 
tects  are  fnlly  stated  In  that  opinion,  and  I 
those  presented  In  this  record  are  substan- 
tlally  the  same,  and  we  accordingly  refer  , 
to  ttaat  oplnitm  for  tbe  facts. 

^^ipeUant  objected  to  the  eridence  <rffored 
biy  tbe  state  of  blood  found  on  tbB  ground 
near  where  the  homicide  was  committed; 
and.  further,  that  the  court  improperly  ad- 
mitted evidence  of  the  wounds  on  deceas- 
ed's body;  ttiat  Ibere  were  two  holes;  and 
the  eridence  of  anotber  witness  that  the 
wound  was  a  large  one — that  be  could  stick 
his  two  fingers  into  the  bole.  Undw  tbe 
explanation  given  by  the  court  to  tbe  effect 
that  this  testimony  was  pertinent  to  certain 
Isfluea  In  Ibe  case.  It  occurs  to  us  there  was 
no  error  in  Its  admission. 

Nor  do  we  tblnt  the  exc^timis  taken  by 
sj/iptiaaiA  to  tbe  remsAa  of  the  district  at- 
torn^ or  counsel  fw  Ibe  state,  as  presented 
In  bills  Nios,  8  and  5,  show  any  oror. 

Bill  No.  8  Is  an  ezccfitlrai  taken  to  the 
action  of  the  court  refusing  to  permit  Mrs. 
Lewis  and  Mrs.  Thompson  to  state  what 
Mrs.  Hudson  (wife  of  deceased)  told  Ibem  at 
the  bouBe  of  Mrs.  Lewis  some  time  twfore 
the  homicide,  to  wit:  "Tbat  she  did  not 
know  whethw  defendantfs  wife  was  gt^ng 
to  stay  with  ber.   That  Sam  (Me  had  writ- 
ten for  ber  to  come  to  blm.  and  she  cried 
and  wanted  to  go,  and  X  consented.   I  must 
consent  to  let  her  go.  But  Hr.  Hudson  says 
twfore  be  shall  take  her  he  would  kill  blm.** 
The  court  e^lalns  that  all  of  this  testimony 
was  admitted  except  the  last  portion  there- 
of, to  wit.  the  ibreat  of  Bfr.  Hudson.  Of 
course,  It  would  have  been  competent  for  I 
the  defendant  to  have  proven  1^  original  tea-  j 
timony— by  Mrs.  Hudson  herself— that  de-  I 
ceased  bad  threatened  app^ant;  but  this 
could  not  be  proven  by  hearsay  testimony,  j 
nucb  as  that  ottered.  Possibly,  If  Mrs.  Hud-  | 
son  bad  been  placed  on  titie  stand  by  the 
state,  and  she  bad  been  asked  about  this 


threat,  and  bad  denied  It.  lAe  ml^t  have 
been  contradicted  on  this  subject-  by  the 
defendant  But  such  Is  not  tlie  attitude  of 
the  question  as  shown  in  tiie  bill  of  ocep- 
tions. 

We  do  not  think  it  was  relevant  to  any 
issue  in  this  caBe.£w  tbe  stete  to  have  prov- 
eoL,  as  was  done,  that  Mrs.  Lewis  had  two 
daughters— one  married,  and  tiiat  she  bad 
left  her  husband;  and  one  unmarried — and 
that  defendant  visited  ber  house  sometimes, 
and  on  one  occasion  went  with  her  daugh- 
ters to  diureh.  While  tUs  does  not  appear 
to  have  been  material  to  any  issue  In  the 
case,  we  fall  to  see  any  special  injury  on 
account  of  Ite  Introduction  to  a^^lant 

We  believe  It  vnu  competent  sa  shown  by 
bills  11,  12,  and  18,  and  some  other  bills,  for 
appellant  to  have  «hown  what  be  ttdd  oth- 
ers about  Us  fiunlly  trouble,  and  the  acte 
of  deceased  In  endeavoring  to  keep  Us  wife 
from  living  with  him.  We  brieve  it  was 
particularly  pertinent  In  this  connection  to 
have  shown  by  tiie  witness  Bakv  what  oc- 
curred between  appellant  and  himself  some 
time  prior  to  tiie  homicide  wltii  reference  to 
getting  a  writ  of  habeas  corpus  in  order  to 
secure  the  custody  of  Us  wife,  or  to  take  her 
away  from  her  fatiier*s  bouse.  AH  tills  testi- 
mony was  (AJected  to  on  the  ground  tbat  it 
was  self-serving.  It  does  not  occur  to  u 
that  It  was  made  to  serve  any  purpose  njt- 
pliant  then  had  in  view;  cwtalnly  not  with 
reference  to  tbe  slaying  of  deceased  end 
fabricatirai  <tf  testimony  against  sucb  event 
On  the  contrary,  it  diows,  as  we  take  It  an 
earnest  elfort  on  the  part  of  appellant  to 
get  his  wife  away  from  tiie  control  of  her 
father;  and  it  shows  a  belief  on  his  part  that 
ber  father  was  esdeavMlng  to  separate 
them;  and  It  shows  In  thta  reqpect  tiw  con> 
dltlon  of  appellant's  mind  at  the  time,  wUch 
has  an  important  bearing  on  the  case  as 
made  by  the  state  againat  Um.  The  stete'a 
case  tends  to  show  tiiat  deceased  was  kindly 
disposed  toward  appellant  and  be  bad  no 
desire  to  separate  appellant^s  wife  from  Um. 
Poole  V.  State  (Tex.  Cr.  App.)  76  8.  W.  S6S. 

Appellant  Inslste  that  the  court  committed 
an  error  in  rejecting  evidence  on  the  part  of 
appellant  to  the  effect  that  some  time  be* 
fore  the  homicide  he  went  to  the  tovm  of 
Coleman  with  Ua  faflier-ln-Iaw,  and  that  Us 
father-in-law's  mission  was  to  ascertain  if 
he  had  been  indicted  for  Improperly  render- 
ing Us  taxes;  that  Us  father-to-law  on  their 
return  home  stated  tbat  tbe  tax  assessor 
had  not  Indicted  him;  that,  if  be  bad  Indict- 
ed him,  he  would  bave  killed  him,  or  words 
to  that  elTect  Appellant  relied  on  sel(-de- 
fense,  because  of  an  atte<ik  on  tbe  part  of 
deceased  at  the  time  of  tbe  homicide,  and 
bis  appr^ension  of  danger  ta  that  connec* 
tion.  The  doctrine  seems  to  be  tiiat  under 
sucb  <drcunistances  appellant  has  tiie  right 
to  have  in  evidence  any  fact  which  tends  to 
prove  the  bona  fides  of  Us  belief  that  he  was 
In  danger.  In  that  reqwct  he  can  rely  m 
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Itroof  of  Um  daqwate  character  of  bis  ad- 
rersaiy,  or  on  proof  of  Knae  vecial  act  or 
ownmanlcation  by  deceased  to  bim,  wblch  lih 
dlcatM  hla  dangerooB  character.  QtUders  t. 
State,  SO  Tex.  App.  198, 16  S.  W.  908, 28  Am. 
St  Bv*  860;  Dodson  v.  State  (Toac  Or.  App.) 
70  8.  W.  969.  HovoTW,  we  do  oot  bellere 
It  was  competent  to  show  that  deceased 
oould  have  told  appellant  on  (me  occasion 
that  he  bad  nm  away  from  Bast  Texas,  and 
that  be  had  a  sreat  deal  of  trotible  with 
officers,  and  It  cost  him  a  good  deal  to  get 
ont  of  11;  ai  It  la  not  shown  what  this  trouble 
was. 

It  ocean  to  ns  fliat  the  two  letters  at- 
fwed  bj  appellant  In  evldMic^.  written  \sf 
him  from  San  Angelo  to  his  wife,  who  was 
then  at  ber  father^  In  April,  1802,  were  ad- 
missible In  evldoiceL  On  the  former  appeal 
we  held  that  the  letters  of  appellant's  wife 
written  about  the  same  time  to  him  were 
admissible  as  showing  their  domestic  rela- 
tions; that  they  were  allectlmately  IncUnr 
ed  to  eaoh  othw.  This  was  In  rebuttal  of 
11i«  atate's  case  that  the  relatkms  weie  not 
friendly;  tiiat  appellant  was  onklnd  to  his 
wlfA.  Now.  It  occnn  to  w  tha^  If  hla  wlfefs 
letter*  wm  admissible,  by  a  stronger  reason 
his  own  letters  were  admissible.  They  serve 
to  show  directly  his  affection  towards  his 
wife,  bla  dlssattsActlon  at  her  living  with 
her  father,  and  his  desire  to  hare  ber  come 
and  Uve  wlHi  him;  and  In  this  connection 
Us  Idea  that  hia  father-in-law  did  not  want 
him  about  him,  and  did  not  want  his  dangh* 
ter  (appeUanf  B  wife)  to  leave  Us  roof.  Wo 
note  tbe  coort  eqtlalns  that  Uiese  letters  of- 
fered do  not  seem  to  be  In  response  to  any 
letters  of  his  wife  to  him.  It  does  not  occur 
to  ns  that  their  admission  would  depend  on 
fbelr  bdng  responsive  unless  it  oould  be 
said  that  his  wife's  letters  having  been  intro- 
duced, and  his  in  response  tboceto  being  a 
part  of  tbe  same  traoeactten,  should  also 
be  admitted  on  that  account  We  bell  ere 
tbey  were  admissible  on  another  principle— 
that  tbey  were  oot  self-serving;  that  tbey 
were  in  rebuttal  of  tbe  state's  case  on  an  im- 
portant fisatore  tberettf,  and  sorved  to  show 
defendant's  state  of  mind  with  reference  to 
his  wife  and  bis  ffttbM^ln-law  at  that  tim& 

Nor  do  we  think  it  was  proper,  as  was 
done,  to  pondt  tbe  state  to  prove  that  ap- 
pelant during  his  confinement  In  Jali  was 
engaged  In  studying  law.  Not  that  Ibe  study 
VI  law  should  at  any  time  be  the  subject 
oensore,  but  llie  peculiar  use  which  tbe 
state  made  of  this  fact  before  the  jury  was 
caJcolated  to  Injure  bim.  It  must  be  admit- 
ted that  among  certain  dasses  there  Is  an  an- 
tipathy to  lawyers.  Whether  this  Is  well  or 
Ul  founded  Is  not  tbe  questloQ.  Butttiislsnot 
tiie  serious  matter  complained  of  bere.  It  Is 
that  counsel  used  this  testimony  to  show 
ttiat  appollant  was  ragaged  In.  the  study  of 
law  In  order  to  enalde  him  to  fabricate  a 
drtWise  to  the  prosecution.  The  testimony 
was  not  relevant  or  pwttnoit  to  any  issue 


In  the  cue,  and  Ibe  us  of  It  waa  calculated 
to  injure  appellant 

On  the  former  aro^l  we  held  that  tiie 
testimony  of  certain  witness  regarding  the 
physical  condition  of  deceased  shortly  before 
the  homldde  was  Inadmissible.  It  appears 
that  on  this  trial  some  of  this  same  testi- 
mony, to  wit  that  of  Mrs.  Hanks,  was  admit- 
ted to  the  efliBct  •■that  O.  0.  Hudson  locked 
very  feeble.  I  saw  his  aide.  There  was  a 
^k  in  bis  side,  (nils  was  a  few  weeks 
before -the  bomldda,]"  This  testimony  waa 
objected  to  on  tbe  ground  that  said  witness 
was  a  nonexpert  and  her  testimony  iras  a 
mere  opinion,  ncept  as  to  IbO  sink  in  bis 
aUe;  and  that  tbe  same  was  made  In  the 
absence  of  appellant  and  he  was  not  shown 
to  have  bad  a^y  knowledge  thereof.  Tbe 
raurt  howevw,  e^lalns  this  by  stating  "that 
defendant  offered  evidence  tending  to  show 
tiiat  deceased  was  a  man  of  fine  physical 
power,  and  this  evidence  was  admitted  in  re- 
buttal of  this;  there  bdng  evidence  that  de- 
ceased received  an  Injury  a  few  weeks  be- 
fcoe  be  was  killed,  and  that  defendant  knew 
It"  If  defendant  knew  that  the  sink  In 
deceased's  side  was  caused  by  the  Injury 
said  to  have  been  received,  and  knew  of  that 
Injury,  tiien  ttie  explanation  of  tbe  court 
might  have  rendered  the  same  admlsrible. 
We  brieve  fliat  Ibis  testimony  should  have 
been  rejected.  Of  course.  It  was  competent 
to  prove,  In  r^nttol  of  Ibe  stete's  evidence, 
that  the  deceased  had  bem  sick  or  had  been 
Injured  recently,  and  was  still  feeble,  suffer- 
ing from  such  reomt  Illness,  if  this  matter 
waa  Reasonably  wltbln  the  knowledge  of  ap- 
pellant; and  It  occurs  to  ns  that  It  waa, 
though,  as  stated.  It  does  not  appear  that 
appellant  had  any  knowledge  Ibere  was  a 
bole  or  sink  In  deceased's  side.  Nor  are  we 
Informed  how  this  affected  deceased. 

Appellant  strenuously  urges  that  the  court 
committed  error  In  allowing  the  wife  of  ap- 
pellant to  testify  against  him  to  the  effect 
that  appellant  Immediately  on  shooting  de- 
ceased exclaimed,  1  told  you  I  would  do  it" 
and,  further,  that  liAmedlately  thOToafter  be 
drove  Qie  buggy  a  little  piece,  and  hurriedly 
returned,  and  again  made  the  same  dedara- 
tlon.  It  was  shown  In  this  connection  that 
since  the  homicide  appellant's  wife  had  pro- 
cared  a  divorce  from  him;  but  It  is  claimed 
appellant  that  notwithstanding  this  di- 
vOTce,  the  tdstlmoi^  here  complained  of  was 
a  confidential  communication  between  hus- 
band and  wife,  and  that  under  our  statute 
ber  lips  were  fOrever  dosed  against  testify- 
ing thereto.  In  support  of  this  proposition 
we  are  cited  to  Brock  Btete,  71  8.  W.  20^ 
0  Tex.  Ct  Bep.  319;  Davis  v.  Stete,  77  S. 
W.  451,  8  Tex.  Ot  Rep.  766.  It  does  not  oc- 
cur to  tw  that  either  of  these  cases  apply 
to  the  question  here  presented.  Brock's  Case 
merely  held  that  a  wife  could  not  testify 
against  her  husband,  .although  no  objectikm 
was  made,  and  no  bill  of  exc^>tIons  token  te 
bw  testifying.  In  Davis*  Case  it  appears 
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there  was  a  confidential  commtmlcatlon  In- 
troduced tbrongh  tbe  wife  after  her  dlrotce 
from  her  bnaband.  Article  774  (Code  Cr. 
Proc.  1890)  proTldes  tbat  neither  the  husband 
nor  wife  eball  In  anj  case  testify  as  to  com- 
munications made  hy  one  to  the  other  while 
married,  nor  shall  they,  after  the  marriage 
relation  ceases,  be  made  witnesses  as  to  any 
such  communication  made  while  the  mar- 
riage relation  snbslsted,  except  In  a  case 
where  one  or  the  other  Is  prosecuted  for  an 
offense,  and  the  declaration  or  communica- 
tion made  b7  the  wife  to  the  husband  or  by 
the  bnsband  to  the  wife  goes  to  extenuate  or 
Justify  the  offense  for  which  either  Is  on 
trial.  So  the  question  here  Is,  was  the  dec- 
laration of  appellant  a  confidential  communi- 
cation between  husband  and  wife?  We  hold 
not  It  was  unquestionably  a  part  of  the 
res  gestfe.  It  was  an  exclamation  of  the 
husband  Immediately  on  firing  the  shot 
which  killed  deceased,  made  In  the  presence 
of  both  his  wife  and  his  wife's  mother.  It 
was  the  transaction  volclog  Itself  In  the  pres- 
ence of  bis  wife  and  another,  and  not  a  con- 
fidential communication.  We  held  that  It 
was  admissible.  See  Kenney  t.  State,  79  S. 
W.  817,  9  Tex.  Ct.  Rep.  888,  and  authorities 
thore  dted,  especially  Cook  t.  Stat^  22  T«c 
App.  Ml,  8  8.  W.  749. 

In  this  same  connection  the  state  was  per- 
mitted to  introduce  the  contents  of  a  letter 
written  by  deceased  to  his  daughter  when 
she  was  living  with  her  husband  at  Big 
Springs,  some  year  or  more  before  ibe  homi- 
cide. There  are  some  expressions  of  good 
will  and  esteem  on  the  part  of  deceased  to- 
ward bis  son-in-law,  and  appellant  objected 
to  these  expressions  of  good  will  on  the 
ground  that  they  were  confidential  communi- 
cations, because  the  letter  In  question  was 
received  by  appellant's  wife,  and  the  same 
was  banded  to  appellant,  who  read  It  It 
occurs  to  ua  that  this  letter  was  within  the 
rule  of  confidential  communications.  But  for 
the  fact  that  appellant  was  the  husband  of 
deceased's  daughter,  he  would  not  likely  have 
been  permitted  to  read  the  letter  In  question. 
We  can  see  no  dIflFerence  between  this  and 
if  deceased  had  told  bis  daughter  of  his  re- 
gard and  esteem  for  her  husband,  and  she 
bad  been  allowed  to  testify  that  ahe  bad  told 
her  husband  of  these  expressions  of  deceas- 
ed, during  their  marriage.  We  believe  that 
this  testimony  was  Inadmissible. 

It  does  not  occur  to  us  that  the  refusal  of 
appellant's  wife  to  answer  questions  In  the 
divorce  proceedings  by  her  husband  until  she 
should  see  her  lawyer  was  admissible  In  evi- 
dence; much  less  tbat  the  certificates  of  of- 
ficers to  that  effect  were  admissible. 

The  testimony  of  Mrs.  Haoks  to  tbe  ef- 
fect that  on  one  occasion  prior  to  tbe  homi- 
cide appellant  and  bis  wife  were  at  Mrs. 
Hanks'  bouse,  and  that  they  bad  a  little  quat^ 
rel  at  the  breakfast  table.  Afterwards  ap- 
pellant went  to  tbe  lot,  and  his  wife  follow- 
ed blm  therc^  "and  afterwards  cmme  back 


crying  as  If  her  heart  would  break,  and  said 
that  Sam  had  told  her  to  'go  to  ttie  house, 
Ood  damn  your  soul  to  hell' ";  that  she  did 
not  hear  Sam  say  this,  but  his  wtte  told  her. 
It  seems  that  this  testimony  was  admitted 
without  objection,  or,  rather,  it  was  adduced 
by  appellant  It  appears  in  this  connection 
that  he  had  endeavored  to  elicit  what  oc- 
curred at  that  time,  and  Mrs.  Hanks  refused 
to  answer  the  direct  question,  and  said  she 
would  have  to  explain  It  As  soon  as  this 
witness  made  the  statement  as  to  what  Mrs. 
Cole  told  her  on  her  return  from  the  lot  ap- 
pellant made  a  motion  to  strike  it  out.  The 
state  objected  on  the  ground  that  appellant 
had  drawn  it  out,  and  ought  not  to  be  allow- 
ed to  withdraw  It  The  defendant's  attorn^ 
abandoned  the  objection  at  tbat  time,  and  let 
it  go;  but  later  in  the  trial  he  renewed  his 
motion  to  expunge  saU  testimony  from  be- 
fore the  Jury,  which  tbe  court  refused  to  do. 
In  this,  we  think,  tbe  court  was  In  error. 
Burke  v.  State,  15  Tex.  App.  167. 

Appellant  questlona  the  court's  <^arge  on 
manslaughter,  contending  that  the  court 
should  have  grouped  all  the  various  Instances 
of  provocation  which  he  claims  were  com- 
mitted against  him  by  the  deceased,  and  have 
instructed  the  Jury,  In  effect  that  this  con- 
stituted adequate  cause.  We  do  not  agree 
with  this  contention.  Tbe  court  told  tbe 
Jury  that  the  provocation  must  arise  at  tbe 
time,  but  they  could  look  to  all  the  tucta  and 
drcumstences  In  evidence  to  order  to  intensi- 
fy and  make  out  the  provocatlmi  at  tbe  tSmt. 
This,  we  think,  was  sufflclent 

Tbe  court  also  Instructed  the  Jury  that.  If 
appellant  killed  deceased  to  prevent  him  tak- 
tog  his  wife  and  child  from  him,  but  not  In 
defense  of  himself  from  an  attack  by  deceas- 
ed In  connection  with  his  effort  to  take  pos- 
session of  appellant's  wife  and  dilld;  that 
appellant's  mind  was  thereby  excited,  and  he 
was  rendered  Incapable  of  cool  reflection,  and 
on  that  account  he  slew  deceased — It  would 
be  manslaughter.  It  Is  contended  that  this 
chaise  unduly  limits  the  right  of  appellant 
In  regard  to  malntalntog  his  custody  of  his 
wife  and  child,  inasmuch  as  It  instructa  tbe 
Jury  tliat  he  would  have  the  right  to  resist 
such  interference  or  restraint  on  the  part  of 
deceased  by  such  means  as  reasonably  ap- 
peared necessary  to  resist  such  restratot  bat 
he  could  tise  no  greater  torce  than  reasonably 
appeared  to  him  necessary  to  resist  such  re- 
Btratot  It  must  he  admitted  that  this  charge 
la  not  very  clear,  and  is  susceptible  of  the 
construction  placed  on  it  by  appellant  The 
court  should  have  told  the  Jory  In  plain  lan- 
guage that  appellant  had  the  right  to  the  cus- 
tody of  his  wife  and  child,  she  consenting' 
to  go  with  him,  and  that  deceased  had  no 
right  to  toterfere  with  this  custody,  and  that, 
if  deceased  did  Interfere,  or  attempted  to 
gain  possession  of  appellant's  wife  and  cbUd, 
appellant  had  the  right  to  resist  audi  at- 
tempt,  and  to  use  all  force  necessary  to  ovo^ 
come  such  Intorferencs  and  protect  taU  owa 
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possession;  and.  If  be  was  using  only  sacb 
force  as  was  reasonably  necessary  for  that 
purpose,  and  bis  mind  became  excited  be- 
cause of  tbe  deceased's  interference  to  get 
possession  of  bis  wife  and  child,  and  be  was 
rendered  Incapable  of  cool  reflection,  and  be 
stew  deceased  not  In  his  necessary  or  ap- 
parentiy  necessary  self-defense,  ttaen  bis  of- 
fense woold  be  no  more  tban  manslangbter. 
Tbe  same  rice  above  pointed  out  enters  into 
a  anbseqnent  charge,  wblcb  Is  complained  of. 
For  instance,  tbe  court  Instructs  tbe  Jury 
tbat  tbe  resistance  wblcb  appellant  would 
have  the  rigbt  to  make  must  be  proportionate 
to  tbe  injury  about  to  be  Inflicted.  It  must 
only  be  such  as  is  necessary  to  repel  tbe  ag- 
gresslon,  and  tbe  use  of  any  greater  force 
would  be  Illegal.  We  understand  the  law  to 
be  tbat  be  cannot  only  repel  the  aggression, 
but  be  can  overcome  the  aggression  by  the 
nse  of  any  force  that  Is  reasonably  necessary 
for  tbat  purpose  so  as  to  maintain  and  se- 
cure the  custody  of  his  wife  and  child,  and 
prevent  deceased  from  gaining  such  custody. 
However,  a  subsequent  portion  of  tbe  charge 
does  seem  to  express  tbe  Idea  Intended  to  be 
conveyed  by  what  has  been  said;  tbat  Is, 
the  court  fairly  presented  tlils  matter  to  tbe 
Jury,  as  follows:  "Now  if,  from  tbe  evidence 
in  this  case,  you  believe  that  defendant,  Sam 
Cole,  shot  and  killed  C.  C.  Hudson,  but  be- 
lieve tbat  at  the  time  be  did  so,  if  he  did 
so,  C.  C.  Hudson,  either  alone  or  acting  with 
his  wife,  was  restraining,  or  at  the  time  was 
ttideavorlng  to  restrain,  Lydla  Cole  from  vol- 
untarily leaving  the  home  of  said  Hudson 
with  defendant,  or  if  from  tbe  evidence  you 
believe  that  It  reasonably  appeared  to  de- 
fendant at  the  time,  from  tbe  acts  and  con- 
duct of  said  C.  C.  Hudson  or  said  Hudson 
and  bis  wife,  or  from  tbe  acts  and  state- 
ments. If  any,  of  said  Hudson  or  said  Hud* 
son  and  wife,  that  said  Hudson  was  restrain- 
ing, or  was  at  tbe  time  attempting  to  re- 
strain. Lydla  Cole  from  voluntarily  leaving 
tbe  home  of  said  Hudson  with  defendant, 
then  yon  are  Instructed  that  defendant  would 
have  been  Justified  In  using  a  degree  of  force 
sufllclent  to  overcome  such  restraint,  but  no 
greater." 

We  also  believe  tbat  the  charge  on  self- 
defense,  wblcb  follows  this,  was  in  accord 
with  tbe  law;  tbat  Is.  we  undovtand  said 
charge  to  annonnce  a  correct  principle  In 
this:  that  appeliaut  had  a  right  to  tbe  cus- 
tody of  his  wife  and  child,  she  consenting  to 
go  with  him,  and  that  deceased  had  no  right 
to  interfere  to  prevent  ber  from  so  doing,  and 
that  If  he  alone,  or  in  conjunction  with  his 
wife,  did  Interfere,  appellant  bad  tbe  rlgbt 
to  resist  such  Interference,  and  to  oppose 
force  with  force,  in  order  to  protect  his  cus- 
tody of  his  wife  and  child;  and  If  In  tbe 
stmggle  which  ensued  appellant's  life  was  in 
danger,  or  his  person  in  danger  of  serious 
bodily  injury  from  an  attack  made  or  about 
to  be  made  on  him  by  deceased,  or  deceased 
In  eoQjimctltnk  with  bis  wife,  then  he  had 


a  right  to  slay  dec-eased.  We  onderstand  the 
charge  above  referred  to  embxacea  this  prin- 
ciple. 

We  do  not  deem  It  necessary  to  discuss 
the  charge  further,  nor  any  of  the  requested 
special  Instructions. 

For  the  errors  pointed  out,  tbe  judgment 
is  reversed,  and  the  cause  remanded. 


GARLAS  V.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.  June  21, 
1905.) 

1.  SanaoTioR  —  Tbiaz.  —  Ohabge  oa  thk 

WBIOBT  or  THB  EVWBRCB. 

In  a  prosecution  for  seduction,  an  In- 
struction that  the  Jury  could  not  find  a  verdict 
of  snilty  upon  the  testimony  of  prosecutrix  un- 
less tbe  same  was  corroborated  by  other  tes- 
timony, and  that  It  was  necessary  that  the  wit- 
ness be  corroborated  both  as  to  tbe  promlss  of 
marriage  and  as  to  tbe  fact  of  intooonrse, 
was  on  the  weight  of  the  testimony  In  assuming 
that  prosecutrix  had  told  tbe  truth. 

[Ed.  Note.— For  cases  in  point,  sss  vol.  14, 
Oent  Dlf .  Criminal  Law,  SI  17S1,  1772,  17780 

2.  Save— EvinsNCK— SusnciEiiCT. 

Evidence  held  Insufficient  to  support  a  con* 
vlction  for  seduction. 

Appeal  from  District  Court,  TOm  Oreen 
County;  J.  W.  Tlmmlns.  Judge. 

Bmmal  Gtarlas  was  convicted  ct  seduc- 
tion, and  appeals.  Reversed. 

B.  E.  Taylor  and  J.  C.  SlmuMHis,  for  ap- 
pellant  Howard  Martin,  Asit  Atty.  Gen., 
for  the  State. 
• 

HENDERSON,  J.  Appellant  was  convict- 
ed of  seduction,  and  bis  punlBbmeot  assessed 
at  confinement  In  the  penitentiary  for  a  term 
of  two  years;  hence  this  appeal. 

Tbe  facts,  briefly  stated,  show  tbat  appel- 
lant was  a  farmer,  living  In  Tom  Oreen  coun- 
ty, near  Fred  Hoengbaus,  tbe  father  of  pros- 
ecutrix, a  fanner  in  the  same  neighborhood. 
Appellant  at  tbe  time  was  a  widower  with 
three  small  children.  Prosecutrix,  a  girl  of 
19  years  of  age,  at  the  time  was  living  in 
BalUnger,  some  IS  or  20  miles  distant  Ap- 
pellant on  tbe  day  before  the  alleged  seduc- 
tion, went  over  to  where  Hoengbaus  was  at 
work.  The  latter  asked  blm  if  he  did  not 
want  to  marry.  Appellant  told  him  be  would 
If  be  could  find  a  good  woman.  Hoengbaus 
told  him  be  had  a  mighty  good  girl,  and  be 
need  not  be  ashamed,  If  he  wanted  bis  girl. 
Just  to  ask  for  her.  Appellant  asked  where 
bis  girl  was,  and  he  told  him  she  was  In 
Balllnger  at  work;  that  If  be  wanted  to 
marry  his  daughter  be  would  have  to  see  bis 
wife  about  the  matter,  and  if  she  was 
wining  he  could  go  to  Ballinger  and  bring 
her  home,  but  he  did  not  have  the  money 
to  pay  her  railroad  fare  back  to  Balllnger. 
Defendant  told  blm  that  was  all  right,  to  go 
and  bring  her  home,  and  tbat  be  would  fur- 
nish tbe  money  to  pay  her  fare  back,  and 
tbat  If  she  suited  blm  be  would  marry  her. 
On  tbe  next  moniDg  Homghans  and  bis 
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wife  went  in  tbe  wagon  to  BalUnger  for 
their  daoghter  Ussie.  Th^  told  her  of  ap- 
pellant's proi>OBltIon,  and  she  agreed  to  It, 
sad  accompanied  ttaem  home  from  BalUnger 
on  the  same  day.  When  they  arrived  at 
home,  appellant  was  either  there,  or  came 
■hortly  afterwards.  After  supper,  lAaiAe  and 
defendant  went  In  tbe  room,  adjoining 
Honeghani  and  wife,  and  Hoenghaos  relates 
tbat  he  heard  the  cot  creak  In  the  room  aft- 
er they  had  been  In  there  a  little  time;  and 
that  directly  the  parties  left  the  room,  and 
went  outdoors,  and  did  not  return  until  about 
2  o'clock  In  the  morning.  Prosecutrix  here 
takes  up  the  story,  and  she  relates  that  be- 
fore supper,  while  appellant  and  she  were 
In  the  room  together,  appellant  said  to  her, 
"I  wish  you  would  be  my  wife,"  and  she  re- 
plied, "I  wish  the  same."  When  they  went 
Into  supper  he  said  to  prosecutrix,  "Now  we 
aie  engaged."  After  supper  they  went  out 
Into  the  yard,  and  talked  a  while  where  her 
tether  and  mother  were.  Th^  then  went 
back  Into  tiie  house  and  sat  down  on  a 
lounge.  Appelant  asked  her  to  take  a  walk  j 
wltli  him.  They  got  up,  went  out  of  the 
house  about  10  o'clock,  walked  about  800 
yards  from  the  house,  and  sat  down  tm  a 
rock.  After  they  had  been  sitting  there  a 
short  time,  defendant  aiAed  her  if  she  would  i 
five  him  some.  She  told  him  she  did  not  , 
want  to.  They  then  got  up  and  walked 
about  SO  or  40  yards  farther,  and  he  again  • 
asked  her  and  begged  her  for  about  five  min-  I 
ates  to  let  him  have  some.  She  then  sub-  ! 
mitted.  They  then  waited  about  five  mis-  j 
ates,  and  he  did  It  to  her  again.  Twice  was 
all  that  he  did  It  to  her  that  night  Defend- 
ant said  nothing  to  her  about  wanting  to 
marry  her  that  night,  except  as  above  relat- 
ed. She  further  states  that  she  would  not 
have  permitted  him  to  do  it  to  her  if  he  had 
not  told  her  at  the  house  that  he  wished 
she  would  be  his  wife,  and  she  had  agreed 
to  be  hin  wife;  that  defendant  is  the  father 
of  the  baby  she  then  held  In  her  arms;  that, 
after  they  got  up  ttom  where  they  were  hav- 
ing intercourse  and  started  back  to  tbe  houses 
defendant  gave  her  BO  cents  to  pay  her  rail- 
road fare  back  to  BalUnger.  On  croes-exam* 
Inatlon  she  stated  that  she  had  only  known 
defendant  two  dr  three  hours  befbre  she  had 
Intercourse  with  him;  never  met  him  before 
that  evening;  that,  when  be  first  pn^rased 
to  copulate  vrtth  her,  she  txM  him  she  would 
rather  wait  until  th^  were  married,  but  he 
Intisted  on  having  intercourse  with  her  then; 
tliat  they  were  engaged,  and  tbat  was  all 
he  said  to  her  before  she  submitted  to  him. 
This  is  substantially  the  staters  case.  Ap- 
p^ant  relates  the  matter  about  aju  follows: 
He  tsXia  how  prosecutrix's  parents  sent  to 
BalUnger  for  her  about  as  tbe  state's  wit- 
nesses testified.  He  says,  "I  did  not  tell  Mr. 
Hoen^^UB  I  would  give  her  60  cents  to  pay 
her  railroad  ftire  back  to  BalUnger  If  she 
did  not  flult  me;"  that  on  the  evening  of  the 
day  they  brought  her  back  from  Balllnger 


he  went  oy&  and  met  the  glrL  They  stood 
in  the  door  awhile,  and  then  wait  In  to  sup- 
per. After  supper,  they  went  back  in  the 
house  and  sat  down  on  a  Uttle  single  lounge. 
Soon  after  they  sat  down,  he  said,  gneas 
you  know  what  I  came  for?"  and  she  said. 
"Tes,  my  father  told  me."  **I  then  put  my 
arm  around  her,  and  began  to  feel  her;  fdt 
all  over  her,  and  she  did  not  raise  any  objec- 
tions." He  then  asked  her  If  she  would  t&ke 
a  walk  with  him,  and  she  said  ahe  would. 
They  walked  away  from  the  bouse  about  2S0 
yards,  and  sat  down.  He  asked  her  If  she 
would  give  him  some.  She  at  first  did  not 
say  whether  she  would  or  not  He  then  pro- 
posed to  walk  a  Uttle  farther,  and  he  asked 
her  again  if  she  would  copulate  with  him. 
She  said  yes;  that  he  might  If  he  would  do 
it  to  her  standing  up;  that  he  tried  it,  and 
t(dd  her  she  had  been  tampered  with;  that 
they  could  not  do  anything  that  way.  She 
then  told  Um  that  Frits  Schlakey  was  tbe 
only  fellow  that  had  ever  done  it  to  her,  but 
that  be  bad.  He  then  told  hw  to  lie  down, 
and  she  pulled  off  her  drawers  and  lay  down, 
and  he  copulated  with  her.  He  had  no  trou- 
ble in  penetratbig  her;  she  did  not  complain 
of  it  hurting  her.  Saw  her  nnbutton  ber 
drawers  on  the  i^de.  and  took  them  oft.  **We 
waited  awhile  and  I  done  it  to  ber  again, 
and  then  we  went  on  back  to  the  house,  and 
I  went  home."  That  he  did  not  promise  her 
at  any  time  that  he  would  marry  ber.  AU 
tbat  he  Bald  to  her  about  marrying  was,  "I 
guess  you  know  what  I  came  for?"  and  die 
said  that  het  father  had  told  her.  That  it 
was  a  fact  that  he  totended  to  marry  her, 
and  would  have  done  so  had  she  not  t(rid  him 
that  Fritz  Schlakey  had  done  It  to  her,  and 
if  he  had  not  heard'  so  much  about  her  chax- 
acter.  This  is  a  sufficient  statement  of  tbe 
case  In  order  to  discuss  the  assignments. 

Appellant  excepted  to  the  charge  given  by 
the  court  on  accompHce  testimony,  on  the 
ground  that  the  slime  la  npom  the  we^bt  <tf 
the  testimony.  Said  charge  Is  as  foUows: 
*^on  are  further  inetmcted  that  yon  cannot 
find  a  verdict  of  gnUty  In  this  case  upon  the 
testimony  of  Llsste  Honeghaos  unless  the 
same  is  corroborated  by  other  testimony 
tending  to  connect  defendant  wltb  the  oi- 
fense  committed,  and  It  is  necessary  that 
said  witness  be  corrobwated  both  as  to  tlie 
promise  of  marriage  and  as  to  the  taet  (If 
such  Is  a  fact)  that  defendant  had  carnal 
Intercoorse  witii  said  witness."  This  chaise 
is  on  tbe  we^ht  of  tiie  testimony  in  assum- 
ing that  prosecutrix  had  told  tiie  tmtti,  and 
that  all  that  was  required  was  Uiat  she 
should  be  corrobmrated.  This  charge  has  of- 
ten been  condemned.  Hart  t.  State,  82  S. 
W.  652.  11  Tex.  Ot  Rep.  190;  Crenshaw  v. 
State,  85  S.  W.  1147,  12  Tex.  Ct  Rep.  758, 
and  authorities  there  dted. 

The  appellants  counsel  in  tbtSr  brief  dis- 
cuss a  number  of  assignments  of  teent,  both 
as  to  the  admission  and  reaction  of  testi- 
mony, and  as  to  tbe  foUnre  ot  the  oonrt  to 
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glTe  certain  special  requeited  Instnictloiis. 
Some  of  these  awlgnmenti  an  well  taken, 
but,  In  the  view  we  take  of  this  case,  It  li 
not  necessaiT  toe  to  disctiBa  them,  as  we  be- 
Here  fbe  case  abonJd  be  revened  because  of 
the  inanfflclencj  of  the  testhmmy  to  sustain 
the  Twdlct  The  facts  here,  to  our  mlnda, 
do  not  show  fiiat  ^wsecutrlx  wm  a  cbaste 
woman.  It  Is  an  essmtial  requlJlte  that  she 
be  such,  as  only  a  chaste  woman  can  be  led 
from  tbe  path  of  Tlrtne.  The  promise  of 
nurrlageb  If  tt  occnrred  at  an,  appears  to 
bare  beoi  but  a  slight  Inducement  to  the 
act  of  copulation.  Prosecutrix  does  not  say 
that  she  loved  appellant,  or  that  she  reposed 
confldence  In  falm  on  account  of  the  affection 
ezlstli^  between  tbem,  but  almost  as  soon 
as  the  proposition  Is  made  to  have  carnal 
Intwconrse  she  consented.  There  It  no  testi- 
mony wbatOTer  on  ha  part  that  she  experi- 
enced any  pain  or  suffwed  any  Injury,  such 
«s  a  maiden  would  from  an  act  of  copulatlcm. 
On  the  contrary,  she  makes  no  complaint 
whaterer.  Appellant  himself,  while  admlt- 
Ing  tbB  two  acts  of  copulation,  states  that 
he  had  no  difficulty  In  penetrating  her;  that 
be  knew  she  had  been  penetnted  by  some 
man  befwe.  U  the  testlmtmy  here  present- 
ed would  authorize  a  conTlction,  It  occurs  to 
us  that  any  person  with  a  formal  promise  to 
many  could  be  convicted  for  copulating  with 
a  man  bawd.  The  facts  here  ccnne  within 
the  rule  laid  down  by  0iis  court  in  Spen- 
rath  T.  State  (Tex.  Or.  App.)  48  S.  W.  1^; 
Peter  Qorxell  t.  State.  63  S.  W.  126,  2  Tex. 
Ct  Rep.  670. 

Because,  In  our  opinion,  the  charge  of  the 
court  was  Incorrect,  and  the  evidence  does 
not  snataln  the  verdict  the  judgment  la  re- 
versed,  and  the  cause  remanded. 


Ex  parte  ELMORB  et  aL 
(Court  of  Orhnlnai  Appeals  of  Texa&  June  14, 

1905.) 

Cannif Ai.  Law— Appkai>— Dismiss al. 

Where,  after  an  appeal  from  a  judgment 
in  habeas  crapna  admitting  appellant  to  bail, 
he  gives  bond  and  Is  liberated,  the  appeal  will 
be  dismined. 

[Ed.  Note.— For  cases  In  point,  see  rci.  2S, 
Cent.  Dig.  Habeas  Corptia,  |  112. 

Appeal  from  District  Court,  Orange  Coun- 
ty; W.  P.  Nicks,  Judge. 

^beas  corpus  on  fb»  relation  of  3obn 
Elnune  and  othos,  and,  from  a  Judgment 
admitting  them  to  bail»  Blmwe  and  Tom 
Delano  appeal.  Appeal  of  Tom  Delano  dis- 
missed, and  lodgment  as  to  Blmore  afOrmed. 

.lUlams  A  Hugglns,  Brockman  &  Kahn, 
and  E.  T.  Branch,  for  appellant.  Howard 
Martin,  AmL  Atty.  Gen.,  for  the  State. 

HEXDEBSON,  J.  Tom  Delano.  Bill  De- 
lano, and  John  Ehnote  were  charged  by  In- 
dictment with  the  murder  v£  William  J. 
Watson.  Tom  Delano  and  John  Blmore  sued 
out  a  writ  of  habeas  ecHpns  In  the  court  be- 


low, and  upon  Uie  hearing  they  were  admit* 
ted  to  ball  in  the  stun  of  (1,000  each,  and 
from  this  Judgment  this  appeal  Is  prosecuted. 
The  Aasistant  Attorney  General  has  filed  a 
motion  to  dismiss  the  appeal  of  Tom  Delano 
on  the  ground  that  since  notice  of  appeal 
has  bew  i^ven  he  has  made  bond  in  tlie  sum 
of  91,600,  and  Is  not  now  In  custody.  This 
la  made  to  appear  Ify  pn^r  affidavit  at 
the  deputy  sheriff  Accordingly  the  appeal 
of  Tom  D^no  is  dismissed.  We  have  ex- 
amined tiie  record  carefully  wiOi  reference 
to  John  Blmore,  and  see  no  reason  to  disturb 
the  finding  of  the  court  in  fixing  the  amount 
of  the  boll  at  $1,500,  and  the  Judgment  of  the 
lower  comrt  as  to  John  Blmore  la  accordingly 
affirmed. 


Bz  parte  BILLUP3. 
(Court  of  Criminal  Appeals  of  Texas.  June  28, 
IOCS.) 

Habeas  OoBPire— Disiobbai.  of  Pkuxoiv— 

BniBDT. 

Where,  on  motion,  a  petition  for  habeas 
corpus  is  dismissed,  it  ia  equivalenc  to  a  refusal 
to  grant  tbe  writ,  and  the  remedy  Is  not  appeal, 
but  an  application  to  another  Jadge. 

Appeal  from  Bosque  County  Court;  P.  8. 
Bale,  Judge. 

Habeas  corpus,  on  the  relation  of  Clark 
Billups.  From  a  Judgment  dismissing  the 
petition,  relator  appeals.   Appeal  dismissed. 

Dlllard  &  Word,  for  appellant  Howard 
Martin,  Asst  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Tbe  Asalstant  Attorney  Gen- 
eral has  filed  the  following  motion,  to  wtt: 
"Now  comes  the  state  and  moves  the  coort 
to  dismiss  this  appeal,  for  the  reason  that 
this  court  has  no  Jarlsdlctian  of  this  case, 
because  the  county  Judge  dismissed  the  pe- 
tition for  the  writ  of  habeas  corpus,  and  re- 
fused to  try  the  same  upon  its  merits.  His 
dismissal  of  tbe  petition  Is  equivalent  to  a 
refusal  to  grant  tbe  writ  Bx  parte  Martlnea 
(Tex.  Cr.  App.)  81  S.  W.  728." 

Tbe  motion  Is  weU  taken,  and  the  appeal  It 
accordingly  dismissed. 


CBADDICK  T.  STATE. 

(Oonrt  of  Criminal  Appeals  of  Texas.  June  14, 

1905.) 

1.  IlfTOXIOATINO  lilQUOB  —  UxiQAL  BAUB— 
BviDSnCK— HXABSAT. 

In  a  prosecution  for  violation  of  the  local 
optioi  law.  testimony  that  proeecntor  drew  00 
centB  of  his  wages,  and  went  awar  and  retamed 
with  a  bottle  of  whisky,  and  stated  to  witness, 
In  answer  to  a  qoeation.  that  he  got  the  whisky 
from  defendant,  who  ma  not  present  at  the  time 
of  the  conversation,  was  hearsay,  and  Inadmis- 
sible. 

[Ed.  Note. — For  cases  In  point,  see  vol,  14. 
Cent.  Dig.  Criminal  Law,  If  950,  955.] 

2.  TsiAii— Leadino  Questionb. 

Leading  questions  sboold  not  be  iwrmit- 
ted  on  tlia  ground  that  the  witness  is  not  thor- 
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oughly  famtlier  with  the  Eogllsh  laoguace  where 
It  appMn  from  his  manoeT  of  testifyuig  that 
he  nndentands  Enf^Iish  ntffielent];  to  answer 
qaestloiu  Intelligently. 

[Bd.  Note.— For  caaea  In  point,  aea  toL  00^ 
Gent.  Dif.  Wltneasea,  |  847.] 

8.  Ettdkncb-^udioiai.  Knowudqb. 

The  court  has  no  judicial  knowledge  as  to 
when  local  option  laws  are  put  into  operation. 

[Ed.  Note. — ^For  cases  In  point,  see  toL  14, 
Cent.  Dig.  Criminal  Law.  fit  TOO-TOa] 

Appeal  from  Matagorda  Connty  Oomt; 
Jesse  Matthews,  Judge. 

Jack  Craddlck  was  ooDvlcted  of  Tlolattng 
the  local  option  law,  and  appeals.  Beversed. 

W.  S.  Holman,  for  appellant  Howard 
Martin,  Aast  Attj.  Qen^  for  the  State. 

DAVIDSON,  C.  J.  Convlctloii  of  violating 
the  local  cation  law.  The  state,  over  the 
objections  of  appellant,  was  permitted  to 
prove  by  the  witness  Steger  that  prosecutor 
drew  DO  cents  of  bis  wages,  went  away,  and 
subsequently  returned,  showing  said  witness 
a  bottle  of  whisky.  Witness  asked  prose- 
cutor where  he  got  the  whisky,  who  replied 
that  he  got  It  from  appellant  This  was  ob- 
jected to,  among  other  reasons,  because  It 
was  hearsay.  Error  is  conceded  by  the  state 
unless  appellant  was  present  and  heard  the 
conversation.  We  think  the  bill  Is  suffident 
to  show  that  he  was  not  present 

There  are  several  bills  reserved  to  the 
manner  of  interrogating  the  prosecuting 
witness  by  the  county  attorney.  Certainly 
bis  manner  of  asking  leading  questions  was 
not  proper,  and  upon  another  trial  the  court 
should  reqnire  that  the  witness  be  examined 
In  a  proper  and  legitimate  way.  The  court 
nndertakes  to  explain  this  by  stating  that 
the  witness  was  a  Swede,  and  was  not  thor- 
oughly familiar  with  the  English  language. 
Without  going  Into  a  detailed  statement  of 
this  matter,  we  think  that  the  witness  hav- 
ing lived  In  America  for  26  years,  as  the  wit- 
ness stated,  and  his  manner  of  testifying, 
show  that  he  sufficiently  understands  the 
English  language  to  answer  questions  Intel- 
ligently. 

Another  question  presented  should  be  no- 
ticed. The  record  fails  to  show  that  the  lo- 
cal option  law  all^^  to  have  been  violated 
had  been  put  Into  operation  In  said  county. 
There  Is  a  loose  expression  or  so  by  the  wlt^ 
nesses  that  certain  things  occnrred  before 
local  option  took  effect  &Qd  some  statements 
In  regard  to  closing  saloons,  but  the  fact 
that  an  election  was  held  in  that  county  la 
not  shown,  nor  the  result  of  such  election, 
nor  when  It  went  Into  operation.  These  lo- 
cal option  laws  are  special  laws,  and  must 
be  put  Into  operation  In  the  territory  In  the 
manner  speidfled  by  the  statute,  and  the 
court  does  not  Judicially  know  wh^  these 
laws  are  put  Into  operation.  These  are  mat- 
ters of  fact  to  be  proved. 

The  Judgment  la  reversed,  and  the  cause 
remanded. 


SEXTON  T.  STATE. 

(Gonrt  of  Criminal  Appeals  of  Texas.  June  24, 
1906.) 

1.  CBtMiKAL  Law— WmraasBS— Showiho  Ih- 

TEBBST  OF  WlIlTEBB— COHFXnHOT  OW  EVX- 
DXNCB. 

On  a  prosecution  for  dlsporing  4^  property 
fraudulently  after  obtaining  It  onder  a  contract 
of  hiring,  a  witneas  for  defendant  was  permit- 
ted to  testify  on  cross-examination  that  she 
had  lived  with  defendant  in  adultery  for  ser- 
eral  years,  and  that  she  had  visited  hmi  in  jaU. 
Held,  that  the  testimony  was  admissible  to  snow 
the  bias,  friendahip,  and  close  relationship  of 
witness  to  defendant 

2.  Sake— Cboss-Examinatior— BnsiifBaa  or 

WiTNXSS. 

In  a  criminal  case  there  was  no  error  in 
requiring  a  witness  for  defendant  to  detail  alt 
the  occupations  and  basinesseB  whidi  he  had 
been  following  for  several  years. 

5.  Saue  —  Cboss-Exauihation  ov  DcRHn- 
AMT— Conviction  of  Csmi. 

It  was  not  error  to  permit  accused  to  be 
asked  on  cross-examination  If  be  had  not  been 
indicted  for  adultery  two  or  tiiree  times  In  the 
county  of  the  trial,  to  which  he  answered  In 
the  amrmative. 

4.  Same— EviDBNCs  —  Aduissibzxjtt— Test- 
INO  Meuobt  of  WriNESS. 
On  a  prosecution  for  dlnmiDg  of  mnle^ 
with  intent  to  defraud,  after  obtaining  them  un- 
der a  contract  of  hiring.  It  was  not  error  to  per- 
mit a  witness  for  the  state  to  testlbr  that  de- 
fendant was  drinking  «i  tin  night  be  was  at 
witness*  bouse,  the  evidence  being  admitted  to 
Identify  the  particular  time,  and  to  show  why 
witness  remembered  that  on  that  occasion  noth- 
ing was  said  about  aelling  the  mules,  and  de- 
fendant having  already  testified  that  be  got 
whisky  that  day  and  got  drunk. 

6.  Samb— New  Tbial  —  Nkwx.t  DnooTmo 

BVIDKRCB. 

On  a  prosecution  for  disposing  of  mules, 
with  intent  to  defraud,  after  having  obtalDM 
them  under  a  contract  of  Mring,  a  new  trial 
was  moved  for  on  tiie  groond  of  newly  discov- 
ered testimony  of  a  witness,  who  would  testify 
that  prosecutor  said  In  his  presence  ttiat  he  had 
sold  defendant  a  mule,  defendant  at  the  time 
being  present.  Held,  that  the  evidence  was  not 
newly  discovered,  because,  If  defendant  was 
present  he  had  previoosly  known  of  the  state- 
ment 

6.  Sahb— CuMm^nTB  Bvzdbiicb. 

On  a  prosecntlon  for  disposing  at  a  miil% 
with  Intent  to  defraud,  after  obteining  it  under 
a  contract  of  hiring,  the  testimony  being  con- 
flicting as  to  whether  prosecutor  had  aoid  the 
mule,  and  authorizing  a  finding  either  way,  tes- 
timony of  a  witness  that  he  had  heard  prosecntor 
say  that  be  bad  sold  a  mule  to  defendant  was 
no  ground  for  a  new  trial  for  newly  discovered 
evidencs. 

Appeal  from  District  Court;  Oomandie 
County;  N.  B.  Undsey,  Judse. 

Thurman  S«ton  was  convicted  of  dispos- 
ing of  mules  with  intent  to  defraud,  and  be 

appeals.  Affirmed. 

Howard  Martin,  Asst  Atty.  Qen^  for  tbe 
State. 


DAVIDSON.  P.  J.  Appellant  was  conrle^ 
ed  for  dispodng  of  two  moles,  -with  the  in- 
tent to  defraud,  afttt  lie  had  obtslned  tliem 
under  a  eontract  of  hirlnf.   Mdlto  Oamee 
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«u  a  vltnesB  for  appellaiit  On  CKMs-exam- 
Inatlon  sbe  wbb  permitted  to  testUy  "tbat 
flhe  bad  lived  In  adultery  wltb  defendant  for 
Are  or  six  years."  Exception  wai  reserved. 
The  bill  is  signed  with  the  qualification  "that 
the  testimony  was  oCFered  to  show  the  rela- 
tlon  witness  bore  to  defendant,  to  show  her 
mottve  and  bias  In  his  favor."  While  the 
same  witness  was  farther  testifying  on  cross- 
examlnation,  she  was  asked  If  she  did  not 
know  defendant  had  a  living  wife  and  child 
while  she  was  living  with  him  In  adultery. 
She  answered,  "Yes;  I  did  sot  exactly  know 
It,  bat  I  heard  It  and  believed  It"  Excep- 
tion was  reserved  to  this  testimony.  The  bill 
la  explained  by  the  coort:  "That  the  evi- 
dence was  offered  and  admitted  for  the 
purpose  of  showing  the  close  and  Intimate 
relationship  between  defendant  and  witness, 
and  to  show  her  natural  bias  as  a  witness, 
and  ber  dose  attachment  to  and  affection 
for  defendant,  as  touching  her  credibility  as 
a  witness."  The  same  witness  was  also  ask- 
ed If  she  had  not  visited  defendant  In  Jail. 
This  was  admitted,  as  stated  by  the  court, 
to  show  her  motive  and  bias  In  the  case,  her 
attachment  for  the  defendant,  and  as  touch- 
ing her  credibility  as  a  witness.  We  are  of 
opinion  that,  as  explained  by  the  court,  this 
testimony  was  all  admissible;  and  we  think 
it  was  relevant  for  the  purpose  of  showing 
ber  bias  and  friendship  and  close  relation- 
ship to  appellant,  and  ber  Interest  In  testify- 
ing in  his  behalf,  and  consequently  as  touch- 
ing ber  credibility. 

The  district  at^nm^  asked  Ohapman  (wl^ 
sesB  fbr  defendant)  what  he  had  been  doing 
three  or  four  years  prior  to  this  time.  The 
IrtU  recites:  "That  the  witness  was  required 
to  detail  on  the  witness  stand  all  the  occupa- 
tions and  businesses  which  he  had  been  fol- 
lowing for  the  past  three  or  four  years.  All 
of  which  was  admitted,  over  the  objection 
ot  defendant  on  the  ground  that  It  was  Im- 
material, and  not  pertinent  to  any  Issue,  and 
the  answers  were  calculated  to  prejudice  tbe 
minds  of  the  Jury."  As  the  matter  Is  pre- 
sented In  this  bill,  there  Is  no  error.  What 
-occDpatlons  or  business  callings  the  witness 
pursued  is  not  stated,  nor  Is  it  perceived  from 
the  recitation  how  it  could  have  In  any  way 
injured  him. 

Appellant  testified  in  his  own  behalf,  and 
en  cross-examination  was  asked  If  he  tiad 
not  been  Indicted  for  adultery  two  or  three 
times  In  tbe  county  of  the  trial,  to  which  be 
answered,  "Tee."  Exception  was  reserved 
to  tills  on  sevwal  grounds,  stated  in  tbe 
bin.  This  was  admitted,  as  stated  by  the 
court  in  his  qualification  to  the  bill,  "because 
it  showed  tbe  offense  involved  moral  turpi- 
tude, and  for  the  purpose  only  of  affecting 
his  credibility  as  a  witness,  and  was  so  lim- 
ited In  the  diarge."  This  character  of  erl- 
•dmee  has  been  held  admlMlblCb 


Green  was  permitted  to  testify  for  the 
state  that  defendant  was  drinking  tbe  night 
he  was  at  his  (witness')  house.  Objection 
was  urged  because  It  was  immaterial,  did  not 
sustain  any  allegation  in  tiie  indictment,  and 
was  asked  for  the  purppse  of  prejudicing  the 
mind  of  tbe  Jury  against  appellant.  The 
court  says:  "This  evidence  was  admitted 
to  identify  the  particular  time  that  witness 
referred  to,  and  to  show  why  he  remembered 
that  on  that  occasion  nothing  was  said  about 
!  selling  the  mules  to  Sexton  by  Games;  de- 
I  fendant  having  already  testified  tbat  be  had 
gotten  whisky  In  Dublin  on  the  day  be  went 
to  Green's,  and  tbat  he  had  gotten  drunk, 
and  spent  Lee's  money.  Witness  Identifying 
tbat  occasion  as  being  the  time  defendant 
was  at  his  houee,  and  that  on  that  occa^on 
he  did  not  hear  anything  said  about  the  mule 
trade."  With  this  explanation,  this  testi- 
mony, we  think,  was  admissible. 

Attached  to  the  motion  for  new  trial  is 
tbe  affidavit  of  Oal  Williams,  which  appel- 
lant alleges  is  newly  discovered  testimony. 
That  affidavit  is  as  follows:  "Tbat  on  or 
about  the  month  of  last  June,  1904,  Dow 
Games  said  In  my  presence  that  be  bad  sold 
to  Tburman  Sexton  one  mule,  and  the  time 
Dow  Cames  told  me  he  had  sold  one  mnle  to 
Tburman  Sexton  he  <Thonnan  Sexton)  was 
then  present,  working  two  old  mules.  At 
that  time  Dave  Cames  was  trying  to  trade 
a  horse  to  Sexton  for  one  of  bis  mules.  My- 
self and  Dave  Games  came  to  where  Dow 
Games  was  at  work,  and  Dave  Cames  told 
Dow  Games  tbat  he  couM  not  trade  the  horse 
to  Tburman  Sexton  for  the  mule."  This  is 
not  newly  discovered  evidence,  because  it 
shows  appellant  was  present  at  the  time  tbe 
alleged  ovraer  should  have  made  the  remarks 
imputed  to  him;  that  Is,  that'  he  sold  tbe 
mule  to  Tburman  Sexton.  If  Sexton  was 
present,  and  heard  this,  It  was  not  newly 
discovered.  But,  even  If  it  was  newly  dis- 
covered, we  do  not  believe  It  is  of  sufficient 
Importance  to  require  a  reversal.  The  ques- 
tion as  to  whether  or  not  Dow  Cames  had 
sold  the  mules  to  Sexton,  or  had  hired  them 
to  blm,  constituted  the  main  issues  uptm 
which  tbe  whole  case  vras  fought,  and  was 
thoroughly  ventilated  on  both  sides,  there  be- 
ing quite  a  mass  of  testimony  introduced  on 
both  sides.  This  was  a  case  in  which  the 
jury  could  take  either  side,  and  the  testi- 
mony would  justify  them  in  coming  to  the 
conclusion  that  the  mules  were  hired  to  ap- 
pellant, and  subsequently  converted  by  him; 
or  that  he  l>ought  them  from  Dow  Cames, 
as  be  claims  he  did.  The  testimony  is  In 
direct  contradiction.  Tbe  Jury  bare  settled 
tbe  Issue  adversely  to  appellant,  and  there 
is  Buffl^dent  evidence  to  Justify  them  In  find- 
ing the  verdict  they  did. 

Finding  no  error  In  tbe  record,  the  Judg- 
ment is  affirmed. 
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LOCKHABT  v.  STATB. 
(Court  of  Orimlnal  Appeata  of  Tazaa.  Tans  14, 

1906.) 

CBmiNAL  Law  —  Appbaii  —  Sumuiuior  or 

EVIDBNCB— DeFEOTLTE  RBCOBD. 

The  Bafficieoc?  of  the  evidence  to  support 
a  coDvictloD  for  crime  cannot  be  reviewed  on  ap- 

eal  where  tb.%  record  contaJna  no  statement  of 
cts. 

Appeal  from  District  Court,  Ft  Bend 
Oonnty;  Wells  Thompson,  Judge. 

Gary  Lockbart  was  convlcteil  of  biirglar7» 
and  appeals.  Affirmed. 

Howard  ilartin.  Asst  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  Conviction  of  Ijui^lary. 
Without  a  statement  of  facts  or  bill  of  ex- 
ceptions this  record  Is  before  as.  The  main 
contention  In  the  motion  for  new  trial  Is 
that  the  charge  in  regard  to  an  account  given 
of  the  posBesslon  of  property  recently  after 
It  was  stolen,  is  not  a  sufficient  statement  of 
the  law.  The  charge  Is  in  exact  accord  with 
that  indorsed  by  this  court  in  Wheeler  v. 
State,  84  Tex.  Cr.  R.  880,  30  a  W.  »18.  Of 
course,  those  questions  suggested  for  re- 
vision In  regard  to  the  sufficiency  of  the  evi- 
dence cannot  be  reviewed  for  want  of  a 
statement  of  facts. 

Tb»  iuAgmeat  i»  affirmed. 


FOOL  V.  STATa 
(Oourt  o(  Criminal  Appeala  of  Tezaa.  Jme  28, 

lOOS.) 

1,  BVIDBNCB— HBABSAT. 

In  a  prosecntion  for  horse  UiefL  taetimony 
that  stolen  pToperty  had  reewtlj  been  taken 
frun  witness*  house  by  search  warrant,  and 
that  wltnen  told  the  officers  that  defendant 
bronght  the  property  to  witness'  hooae,  was 
hearsay,  and  prejudicial  to  defendant. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent  Dig.  Criminal  Law,  H        9S2,  973.] 

3.  Samb  —  OpinioR  Btxihekos  —  Fuubohal 
Idbrtitt. 

In  a  proeemtlon  for  horse  theft  testimony 
lhat  witneaa  bad  seen  a  horse  and  man  near  the 
idace  where  be  bad  seen  the  horse  in  Qneetlon 
a  few  hours  previous ;  that  it  was  dark,  and  he 
could  not  distinguish  the  man  or  the  horse,  bnt 
that  from  their  size,  stiape,  and  build,  he  be- 
lieved that  it  was  the  same  horse  which  he  had 
previously  seen,  and  that  the  man  was  d^nd- 
ant — was  incompetent 

8.  Laboknt  —  BviDBnoB  —  Bxpi^aitatioii  of 

POSSESBIOK. 

In  a  prosecntion  for  theft,  testimony  as 
to  an  explanation  made  by  defendant  to  the 
deputy  sheriff  as  to  how  he  came  into  possession 
of  the  property  was  incompetent,  where  defend- 
ant had  evaded  arrest  and  had  been  in  jail, 
diaived  with  the  theft,  for  some  days  prior  to 
makuig  the  statement  in  question,  without  hav- 
ing made  any  statement  to  the  officers. 

4.  Bnx  or  ExcBPnona  —  QuAunzno  Bx- 

PUnATIOIT. 

Where  the  district  jadge  appends  a  qualify- 
ing explanation  to  a  bill  of  exceptions,  appel- 
lant cannot  accept  the  hUl  with  the  explanation, 
and  then  procnre  the  ai^eUate  conn  to  strike 
out  the  explanation. 


6.  CaiMiffAZ.  Law— ABOTTicxnT  or  Oounaa^ 

CONITREHEHT  TO  TbSTIUOHT. 

Argument  of  connsd  In  a  criminal  ease 
should  be  kept  strict^  within  tiw  testimony  ad- 
duced upon  the  trial. 

[Ed.  Note. — For  cases  in  point  see  voL  14, 
Cent  Dig.  Criminal  Law,  H  1668.  1669^] 

.^tpeal  from  District  Oonrt,  HOUft  Otranty; 
J.  B.  Dillardt  jQdga 

Will  Pool,  alias  Wash  George^  waa  oonriet' 
ed  of  horse  theft  and  appeals.  Bevoned. 

J.  T.  Spencer  and  B.  P.  Anderson,  for  appel- 
lant  Howard  Martin,  Ant  Atty.  Gen.,  fdr 

the  State. 

BROOKS,  J.  Appellant  waa  convicted  ot 
the  theft  of  a  horse,  and  bis  ponl^mient  fixed 
at  confinement  In  the  penitentiary  for  a 
term  of  five  years. 

Appellant's  first  bill  of  eueptlonB  bIm>ws 
that  the  state's  witness  S.  B.  Hall  was  asked 
by  state's  counsel  If  stolen  property  had  not 
recently  been  taken  from  bis  bouse  by  search 
warrant  He  answered  "Yes."  Then  the 
attorney  for  the  state  asked  him  tf  it  was 
not  a  fact  that  be  told  the  officen  that 
Pool  (defendant)  brought  said  stolen  proper^ 
ty  to  his  hoos^  and  witness  answered  "Yea." 
And  farther  if  be  had  not  been  subpoenaed 
as  a  witness  In  other  cases  against  defend- 
ant and  he  answered  he  bad  only  been  sob- 
poenaed  as  a  witnesa  against  defendant  in  the 
^!>T«iwiintng  trial  In  this  case.  This  testimony 
waa  purely  hearsay,  and  prejudicial  to  the 
rights  of  the  defendant  If  the  witness 
knew  that  appellant  brought  certain  property 
for  which  he  was  being  then  prosecuted  to 
witness*  house,  he  could  testify  to  this  fact 
but  what  be  told  the  officers  about  the  same 
was  hearsay  and  criminative  evidence  of  tlK 
most  damaging  character  against  defendant. 
The  oourt  erred  in  admitting  this  evidence. 

Appellontrs  fourth  bill  shows  that  Ow 
state's  witness  Ray  Thomas  testified  that  ho 
went  up  the  pike  In  Oak  Cliff,  Tex.,  to  a  point 
a  few  hundred  yards  distant  from  where  th^ 
had  seen  the  horse  and  buggy  a  few  hours 
previous  thereto,  and  saw  standing  In  the 
pike  an  animal,  and  a  man  standing  in  front 
and  near  the  animal;  that  he  did  not  go 
neartf  the  animal  than  15  or  30  yards,  when 
they  turned  their  buggy  around  and  went 
back  liome;  that  the  moon  was  not  «h<iiiTig, 
and  the  night  was  dark ;  that  they  coold  not 
t^  the  color  of  the  animal,  nor  whether 
a  mare  or  horse,  nor  whetbor  it  had  a  rope 
or  anything  on  it ;  that  he  could  not  tell  what 
kind  or  color  of  hat  or  clothing  tiw  man 
had  on,  nor  whether  be  was  a  white  man  or 
a  negro ;  and  that  he  bad  seen  thons&nda  of 
men  the  size  of  defendant  After  witness 
bad  stated  that  he  could  not  swear  that  tlift 
man  be  saw  waa  defendant  state's  ooonael 
asked  witness  whom  be  thought  it  waa;  and 
he  stated  that  "from  the  stse,  shape,  bvUd. 
and  height,  I  believe  it  was  the  same  mare  X 
bad  seen  that  evening,  and  that  the  man  waa 
the  defendant"  The  evidence  shows  that 
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appeUant  stole  tlie  animal  In  MUford,  Ellis 
wmtjt  and  carried  It  to  tbe  city  of  Dallas, 
and  that  defoidant  was  seen  in  Dallas  wltb 
the  property,  and  afterwards  arrested.  This 
testimony  was  hearsay.  The  witness  could 
describe  the  man  and  animal  he  saw  as  beet 
he  coold,  but  could  not  glre  his  opinion  or 
belief  that  the  man  was  appellant  The 
same  character  of  testimony  was  introduced 
through  the  witness  Ollllam.  In  each  in- 
stancc»  the  coort  committed  error  in  admit- 
ting the  testlmcmy. 

The  seventh  bill  shows  u>pellant  asked  the 
witness  Kennedy  on  cross-uamlnatlon:  "If 
detnidant  made  any  statement  to  him  with 
refCTence  to  the  property  alleged  to  have 
been  stolen,  as  he  was  brlnglnK  defendant 
from  Dallas  to  Bills  conntyT"  The  court  sue- 
talned  the  exception  to  this  question.  The 
witness  would  hare  stated  'that  defendant 
said  he  had  bought  the  buggy  from  a  party 
OTer  In  the  city  of  Dallas,  and  that  he  did 
not  know  anything  about  the  mare."  Appel- 
lant Insists  that  the  court  ought  to  have  per^ 
mitted  this  testimony,  because  it  was  a  rea- 
sonable explanation  by  defendant  as  to  how 
be  came  In  possession  of  the  bu^.  and  that 
It  was  the  first  opportunity  defendant  bad 
had  to  make  an  explanation.  This  exjdana- 
tlon  Is  appended  to  this  bill:  "It  was  shown 
in  evidence  that  defendant  was  arrested  for 
t4e  theft  of  the  mare,  and  placed  In  tbe  Dal- 
las county  jail  by  the  sherilT  of  Dallas  coun- 
ty, and  remained  In  said  jail  four  or  fire 
days  before  be  was  brought  to  Bills  connt7 
by  Deputy  Sheriff  Kennedy,  and  made  no 
statement  to  the  sheriff  of  Dallas  county  In 
regard  to  his  possession  of  said  mare  or 
buH^y.  It  Is  also  shown  that  defendant 
eraded  arrest  by  oflScers  of  Dallas  county  at 
the  house  of  8.  H.  Hall,  when  he  knew  his 
rights  to  said  horse  and  buggy  were  chal- 
lenged* and  did  not  go  out  to  meet  said  of- 
ficers, and  state  to  them  tbe  character  of  bis 
possession."  Under  the  court's  explanation, 
this  testimoiiy  was  clearly  self-serrlng  and 
inadmissible,  under  the  rule  authorizing  the 
introdnctlon  of  explanation  made  of  recently 
stolen  property.  Following  the  aboTO  quali- 
fication, this  statement  Is  appended  to  the 
Idll:  "As  Judge  DlUard  was  not  sworn  as  a 
wttness  In  this  case,  we  respectfully  asfc 
that  it  be  stricken  out — all  except  his  ap> 
proval  and  signature.  J.  T.  Spencer.  B.  P. 
Anderson."  It  is  a  well-known  rule  that  it 
is  tbe  duty  and  province  of  tbe  district  judge^ 
as  In  this  Instance,  to  place  such  explanation 
to  the  bill  of  exceptions  as  the  facts  and  tes- 
timony warrant  However,  this  must  be 
done  with  the  consent  of  appellant's  counsel. 
If  counsel  do  not  consent  that  this  be  done, 
then  the  Judge  can  prepare  a  bill  stating  tbe 
(acts,  leaving  the  appellant  tbe  rigbt  to  prove 
ap  his  bill,  as  be  understands  it,  by  bystand- 
ers. However,  here  It  appears  appellant's 
connsti  took  tbe  bUl  with  the  Judge's  ex- 
planatlon,  ud  Mk  this  ooort  to  strike  oat 


the  explanation.  There  Is  no  law  authoris- 
ing this  to  be  done. 

Appellant  also  complains  of  the  argument 
ot  counsel.  We  do  not  deem  It  necessary  to 
review  the  bills  presenting,  this  matter,  but 
restate,  as  we  have  many  times  done,  that 
the  argument  should  be  strictly  .wltbJii  the 
testimony  adduced  upon  tbe  trial. 

For  the  errors  discussed,  the  judgment  Is 
reversed,  and  the  cause  remanded. 


SAVAOB  V.  STATE. 

(Coart  of  Criminal  Appeals  of  Texas,  Jane  14, 
1905.    On  Blearing,  Jtme  23,  1»05.) 

1.  ZlVTOXIOATUlO  LXQUOBS— SaU  —  QUBSnON 
rOB  JUBT. 

On  a  prosecotion  for  the  nle  of  intoxi- 
cating liquor  on  Sanday,  In  violation  of  Pen. 
Code  1899,  art.  199,  evidence  examined,  ajqd 
JieU  that  whether  tbe  sale  of  a  Innch  in  con- 
nection with  a  puzported  gift  of  the  liqnor  was 
In  fact  a  sale  w  tae  liquor  was  a  qneatlon  for 
tht  jury. 

2.  SaUB— SaUBS  ok  BUlfDAT  BT  RMAUUHT 
KXSPBBS. 

Pen.  Code  1805,  art  200^  antborising  rss- 
tanrants  to  ke<v  open  and  do  business  on  Son- 
day,  does  not  exempt  restaurant  keepers  from 
the  penalty  provided  by  article  199  for  ths  sale 
of  Intozlcatuig  liquors  on  Sunday. 

[Ed.  Note. — For  cases  in  point  voL  2D. 
Cent  Dig.  Intoxicating  Uqoors,  {  179.] 

Brooks,  J.,  disisnting. 

Appeal  tnm  Navairo  Oamxtj  Court;  A.  B. 
Oraham,  Judg& 

J.  0.  Savage  was  ooovicted  la  selUng  in- 
toxicating Uqoora  <hi  Sunday,  and  be  ara>ssls. 
Affirmed. 

W.  W.  Ballew  and  J.  W.  Scott  for  appel- 
lant  Howard  Maitto,  Asst  Attj.  Gen.,  for 

tbe  State. 

HENDERSON,  X  Appellant  was  convict- 
ed of  selling  beer  on  Sunday,  under  article 
199,  Pen.  Code.  Appellant,  In  his  able  brief, 
presents  a  number  of  Interesting  questions, 
but  in  tbe  view  we  take  of  the  case,  it  la 
only  necessary  to  consider  one;  that  Is,  did 
appellant  make  a  sale  of  tbe  beer?  Tbe 
proof  shows  that  he  was  a  restaurant  keeper 
in  the  dty  of  Cu^cana;  and  that  be  also 
bad  a  saloon,  both  situated  in  the  same  build- 
ing, and  run  in  tbe  same  ball  or  room.  The 
state's  witnesses  show  that  appellant,  as  a 
restaurant  keeper,  at  the  time  and  for  some 
time  before  the  alleged  offense,  was  selling 
lunches,  and  senrlng  beer  therewith.  The 
proof  showed  that  the  loncbes  furnished  were 
worth  15  cents  each,  and  with  each  lunch  be 
served  a  pint  bottle  of  beer,  and  the  ordinary 
price  of  this  pint  bottle  was  IS  cents.  We 
quote  from  some  of  the  witnesses'  testimony 
on  this  subject  as  follows:  B.  J.  Boark,  the 
party  to  whom  it  Is  allied  tbe  sale  was 
made,  says:  "I  got  two  Itmcbes  on  that  day 
[Sunday 3.  and  two  bottles  of  beer.   I  paid 
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fifteen  cents  eacb  time  for  the  lundL"  Cbap* 
man  (an  employe  of  appellant)  waited  on  him. 
"When  I  ordered  my  lunch,  he  asked  me  what 
I  wanted  to  drink.  I  said,  *A  bottle  of  beer.' 
I  STot  the  bottle  of  beer.  I  paid  Savage,  as  I 
remember.  George  Chapman,  who  was  wait- 
ing on  the.  Imich  connter,  made  me  a  tl<^et 
for  the  lunch — fifteen  cents — and  I  went  and 
paid  it  to  Savage,  I  think,  at  the  desk.  I 
got  the  bottle  of  beer  with  the  lunch ;  paid 
for  yrhat  I  got  at  .the  same  time."  This  wit- 
ness, on  cross-examination,  says:  "I  did 
not  buy  any  beer.  I  bonght  the  lunch.  I 
ordered  the  Itmch  from  the  bill  of  fare.  The 
beer  was  free  with  the  lunch.  The  bill  of 
fare  sajd,  'Anything  to  drink  free— coffee, 
milk,  tea,  beer,  wine,  eta'  When  I  ordered 
my  lunch,  George  asked  me  what  I  wanted  to 
drink,  and  I  told  htm,  'Beer.*  I  got  what  I 
ordered  for  my  lunch,  and  paid  for  It  The 
price  of  the  Inncb  was  given  oa  the  bill  of 
fare.  I  have  eaten  In  the  restaurant  during 
the  week,  and  got  a  bottle  of  beer.  If  I  want- 
ed It,  with  my  lunch,  just  as  X  did  on  Sun- 
day." On  re-ezaminatlon  he  says:  "I  got 
a  bottle  of  beer  with  each  lunch.  X  drank 
the  beer  at  the  time  I  ate  niy  Itinch.  Drank 
it  with  my  lunch."  Frank  Holloway  testified 
that  he.  with  his  brother  and  Jim  Garrison, 
went  Into  the  restaurant  together  and  got  a 
lunch.  "When  we  got  our  lunch  the  waiter 
asked  us  what  we  would  have  to  drink,  and 
we  each  ordered  a  bottle  of  beer.  I  got  a 
cheese  sandwich,  radishes,  pick  lea,  and  a  bot- 
tle of  beer.  I  saw  Garrison,  who  paid  for  all, 
give  Chapman  fifty  cents,  and  think  he  got 
back  five  cents.  I  think  beer  costs  fifteen 
cents  a  bottle,  two  for  a  quarter,  three  for 
forty  cents."  On  crosB-examlnatlon  he  stated: 
"When  they  ordered  their  lunches  they  asked 
what  they  would  have  to  drink,  and  each  took 
a  bottle  of  beer.  The  beer  was  free  with  the 
lunch.  The  beer  was  given  to  us  by  Chap- 
man. The  beer  was  served  at  the  same  time, 
bnt  after  we  ordered  the  lunch."  Elmore 
Holloway  testified  that  he  got  a  lunch  at 
appellant's  restaurant  about  May  28th ;  that 
be  got  a  bottle  of  beer— ham.  eggs,  vegetables, 
and  a  bottle  of  beer;  that  he  paid  for  the 
lunches— paid  thirty  cents  ft>r  the  two;  that 
he  was  there  on  the  22d  of  May  [Sunday],  and 
got  a  lunch  and  bottle  of  beer,  and  paid  15 
cents  for  It  to  appellant;  that  be  paid  for 
the  lunch,  and  did  not  pay  for  anything  else. 
Homer  Baker,  another  witness,  testified  that 
he  went  into  the  restaurant  on  the  29th  of 
May,  which  was  Sunday,  with  Frank  Boyle; 
that  he  got  a  lunch — ham,  eggs,  and  onions — 
got  as  big  a  lunch  for  fifteen  cents  as  he  could 
anywhere ;  that  a  bottle  of  beer  was  served 
with  each  lunch;  that  when  be  went  into 
the  restaurant  he  ordered  a  luncb  from  the 
bill  of  rare,  which  was  15  cents,  and  the  wait- 
er then  asked  him  what  he  would  have  to 
drink,  and  he  ordered  beer.  Frank  Boyle  tes- 
tified to  the  same  effect — that  he  went  there 
on  one  Sunday,  Got  six  lunches,  and  with 
each  lunch  he  got  a  bottle  of  beer  free;  that 


he  bought  the  lunch,  and  the  beer  was  free 
with  the  lunch ;  that  he  ordered  from  the  bill 
of  fare.  The  testimony  of  the  otha  witnesses 
for  the  state  Is  to  the  same  effect  However, 
Richard  Brown  states:  He  got  a  lunch  for 
five  cents.  He  paid  for  the  lunch,  and  got 
the  beer.  Chapman  waited  on  him,  ond. 
when  he  was  throngh,  gave  him  Hie  ticket 
and  witness  put  the  moo^  on  the  counter, 
where  Savage  was.  That  he  saw  on  the  hill 
of  fare  that  beer  was  free  with  each  order. 
That  he  wanted  the  beer,  and  ordered  the 
lunch,  and  paid  five  cents  for  It  That  he  was 
there  twice  on  the  same  day.  That  be  paid 
five  cents  for  the  lunch  each  time,  and  got 
a  glass  of  beer.  That  he  ordered  the  lunch, 
and  paid  for  the  lunch.  Savage  would  not 
sell  the  beer.  He  sold  the  lunch,  and  gave 
him  the  beer.  It  la  not  necessary  to  quote 
from  other  witnesses.  All  are  to  the  same 
effect — that  they  bought  a  lunch,  and  appel- 
lant gave  them  the  beer.  There  la  no  contro- 
versy In  the  proof  that  the  lunch  was  worth 
the  amount  charged  for  it  The  accusation 
in  the  Information  is  that  appellant  was  a 
dealer  in  merchandise,  and,  as  such,  sold 
to  prosecutor,  Roark.  a  bottle  of  beer  on  Sun- 
day. The  proof  on  the  part  of  the  state,  to 
say  nothing  as  to  that  offered  by  defendant 
was,  as  heretofore  shown,  not  a  sale,  but  a 
gift  Keller  v.  SUte,  23  Tex.  App.  239.  4 
S.  W.  886;  Holley  v.  State,  14  Tex.  App. 
505;  Slegel  v.  Peo,  106  111.  04.  Under  the 
Information  and  under  the  law,  appellant  can- 
not be  held,  under  this  evidence,  for  a  sale 
of  the  beer.  We  do  not  deem  it  necessary  to 
discuss  the  exertion  contained  In  article  200, 
Pen.  Code,  with  reference  to  restaurants,  au- 
thorising them  to  ke^  open  and  do  business 
on  Sundays;  nor  the  question  which  appel- 
lant has  presented,  and  dted  autfawltlee  in 
support  thereof — ^that  such  restaurant  keep- 
er, even  if  it  be  conceded  that  be  sold  the 
beer,  bad  a  right  to  dispense  It  as  a  part 
of  the  meal  on  Sunday,  as  on  any  other  day. 
In  the  view  we  have  heretofore  taken  of  the 
case,  the  state  tailed  to  prove  a  sale. 

The  Judgment  Is  reTersed.  ud  the  cause 
rgnanded. 

BROOKS,  J.  <dissentli^.  The  aobstaiice 
of  the  evidence  shows  that  appellant  owned  a 
saloon  and  restaurant  both  situated  in  the 
same  building — the  saloon  counter  on  one 
Bide,  and  the  restaurant  counter  on  the  other. 
At  the  back  end  of  the  luncb  counter  there 
was  an  Ice  box.  In  which  l>eer  was  stored. 
Appellant  bad  a  bill  of  fare,  and  at  the  bot- 
tom was  the  following:  "Anything  to  drink 
free— coffee,  milk,  tea,  beer,  wine,  etc."  The 
lunches  served,  the  witnesses  swear,  were 
worth  the  price  asked  for  each  lunch.  Borne 
of  the  witnesses  bought  a  l6-ceat  lunch,  and 
some  a  6-cent  lunch,  and  with  each  innch 
procured  a  bottle  or  glass  of  bew.  Tbe  proee- 
cntlon  wa»  for  selling  tbe  beer  <hi  Sunday. 
On  the  Sunday  allied  in  the  Indictment,  va- 
rious parties  went  into  the  saloon  or  xestau- 
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rant  end  made  pnrcbaBes,  and  with  each 
lonch,  as  stated,  a  bottle  or  glass  of  beer  was 
furoliibed  free  The  case  was  tried  before 
a  Jury,  and  the  coart,  among  others,  gave 
this  Inetmction:  That,  U  the  beer  was  sold, 
to  find  defendant  guilty.  "On  the  other  hand, 
yon  are  charged  that  It  Is  not  an  offense 
against  the  laws  of  the  state  of  Texas  for 
any  person  to  give  away  beer  to  any  one  on 
Snnday ;  and  If  yon  believe  from  the  evidence 
that  defendant  gave  one  bottle  of  beer  to 
B.  J.  Boark  on  May  29,  1004,  yon  will  find 
the  defendant  not  gnlltr."  The  majority  of 
the  court  hold  that  the  facts  do  not  show  a 
sale,  but  gift  The  mere  fact  that  the  wit- 
nesses swear  and  the  bill  of  fare  states  that 
the  beer  was  free  would  not  render  It  any 
tbe  less  a  part  of  the  consideration  for  the 
purchase  of  the  lunch,  and  hence  I  cannot 
agree  that  the  facts  stated  do  not  constitute 
a  sale.  If  the  jury  had  believed  appellant's 
testimony,  under  the  charge  above  quoted, 
tbey  could  have  found  defendant  not  guilty. 
But  for  this  court  to  say  that  the  facts  do 
not  show  a  sale  places  It  within  the  power 
of  a  restaurant  keeper  to  sell  whisky  or  beer 
under  tbe  guise  of  running  a  restaurant.  In 
contemplation  of  law,  the  moment  defend- 
ant  offers  on  bis  bill  of  fare  to  give  beer 
with  each  lunch  purchased,  this  forms  part 
and  parcel  of  tbe  consideration  for  the  pur- 
chase of  the  lunch,  and,  being  a  part  of  tbe 
same,  constitutes,  in  law,  a  sale  of  the  beer. 
To  say  otherwise  would  be  to  hold  that  a 
party  could  make  a  direct  sale,  and  call  It 
a  gift,  and  yet  could  not  be  prosecuted  at 
all  for  the  sale,  simply  because  be  called  the 
sale  a  gift  -If  tbe  opinion  of  tbe  Majority 
is  the  law,  appellant  can  run  a  restaurant 
and  sell  whisky  or  beer,  uuder  tbe  facts  stat- 
ed, or  give  it  away,  as  he  contends.  In  a  local 
option  district  without  prescription,  since 
the  majority  hold  that  the  facts  above  stated 
do  not  constitute  a  sale,  but  a  gift.  It  is  no 
offense,  under  the  decisions  of  this  court  to 
give  away  whisky  or  beer  In  a  local  option 
or  nonlocal  option  district  Again,  If  appel- 
lant is  not  guilty  of  the  sale  of  beer  under 
tbe  focts  above,  then  be  could  continue  run- 
ning his  restaurant  under  such  circumstances 
without  procuring  any  license  to  sell  intoxi- 
cants, and,  under  the  guise  of  a  restaurant  li- 
cense, sell  whisky,  and  the  state  would  be  Im- 
potent to  enforce  the  license  law  upon  him 
for  retailing  spirituous,  vinous,  and  malt  liq- 
uors. Since  tbe  court  holds  that  the  facts 
do  not  constitute  a  sale,  and  there  Is  no  li- 
cense required  for  giving  away  intoxicants, 
tbe  facta  showing  a  gift,  be  would  not  be  re- 
quired to  get  a  license  to  sell  Intoxicants. 
So,  In  the  view  I  take  of  tbe  facts,  tbe  de- 
cision abrogates  not  only  the  Sunday  law, 
but  the  salotm  llcoue  law  and  the  local  op- 
tion law. 

Article  9  of  the  Penal  Code  of  189S  pro- 
vides: "EJvery  law  upon  the  subject  of  crime 
which  may  be  enacted,  shall  be  construed 
according  to  tbe  plain  Import  of  the  language 
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In  which  It  Is  written,  without  regard  to  the 
distinction  usually  made  between  tbe  con- 
struction of  penal  laws  and  laws  upon  other 
subjects.  And  no  person  shall  be  punished 
for  an  oftense  which  is  not  made  penal  by 
tbe  plain  import  of  tbe  words  of  a  law." 
Article  200,  Pen.  Code  18&5,  exempts,  among 
others,  "keepers  of  dmg^stores,  hotels,  board- 
ing houses,  restaurants,  Ilvery-stablee,  bath 
houses,  Ice  dealers  or  telegraph  or  telephone 
ofBces,"  from  tbe  provisions  of  article  199, 
which  inhibits  the  sale  of  commodities  on 
Sunday.  A  restaurant  Is  defined  by  Webster 
to  be  an  eating  bouse,  and  such  It  has  always 
been  construed  under  the  law  (Words  and 
Phrases,  vol.  7,  p.  6181),  and  not -where  in- 
toxicants, under  a  subterfuge,  are  dispensed 
under  the  guise  of  running  a  restaurant  A 
restaurant  keeper,  in  contemplation  of  law, 
Is  not  a  saloon  keeper.  Nor  Is  it  In  contem- 
plation of  law  that  a  restaurant  keeper 
shall  sell  beer  and  whisky.  If  so,  there 
would  evidently  have  been  a  tax  placed  upon 
running  a  restaurant  similar  to  the  tax 
Imposed  by  the  Legislature  upon  a  saloon. 
It  follows  that  when  tbe  Legislature  au- 
thorized a  restaurant  keeper  to  sell  food  on 
Sunday,  it  was  not  within  contemplation  of 
tbe  Legislature  that  such  restaurant  keeper 
should  sell  beer  or  whisky.  The  mere  fact 
that  he  says  he  gave  tbe  beer  away,  when 
he  offered  the  beer  free  to  his  customers 
If  they  bought  a  lunch,  does  not  render  it 
any  the  less  a  sale,  because  the  beer  becomes 
a  part  of  the  consideration  for  tbe  purchase. 
Being  such,  it  is  a  sale,  and  Is  directly  in- 
hibited by  the  Sunday  law.  No  such  con- 
struction has  ever  been  placed  upon  this  arti- 
cle before.  No  saloon  has  ever  attempted, 
in  Texas,  so  far  as  the  writer  knows,  to 
evade  tbe  provisions  of  tbe  Sunday  law  in 
the  manner  indicated  by  this  record.  I  take 
it  that  the  facts  show  a  gross  subterfuge: 
that  the  Jury  have  properly  found  appellant 
guilty,  and  the  facts,  instead  of  presenting 
tbe  Issue  of  a  gift  almost,  if  not  quite, 
exclude  such  an  issue  as  a  question  of  fact. 
The  jury  were  more  than  warranted  in  find- 
ing the  verdict  they  did.  However,  tbe 
learned  trial  court  did  submit  tbe  question 
to  the  jury  as  to  whether  or  not  it  was  a  sale, 
and  the  Jury  have  decided  it  was.  I  do  not 
think  this  court  Is  warranted  in  holding  that 
the  above-stated  facts  do  not  constitute  a 
sale.  If  tbe  facts  do  not  make  out  a  sale, 
then  all  that  Is  necessary.  In  order  to  dis- 
pense intoxicants  on  Sunday^  would  be  for 
the  restaurant  keeper  to  sell  certain  viands, 
and  then  give,  as  be  would  term  it,  whisky 
or  beer  free.  This  character  of  transaction, 
under  tbe  opinion  of  the  majority,  would 
exempt  him  from  a  prosecution  for  tbe  sale 
of  the  whisky;  would  exempt  blm  from  pay- 
ing the  license  tax  for  the  sale  of  intoxi- 
cants; would  exempt  him  from  a  violation 
of  the  local  option  law;  and  all  that  he 
would  be  required  to  do  would  be  to  pay  an 
occupation  tax  to  run  a  restaurant  and  then 
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he  Ib  exempt  from  any  species  of  prosecution, 
by  the  subterfuge  he  has  resorted  to.  There- 
fore I  cannot  agree  to  a  reversal  of  this  case, 
because  It  destroys  each  and  every  one  of  the 
statutes  above  referred  to;  and,  so  beUevlng, 
I  file  this,  my  dissenting  oplniou. 

On  Bebearing. 

HENDERSON,  J.  This  case  was  reversed 
at  a  former  day  of  this  term  (Judge  BROOKS 
dissenting),  and  now  comes  before  ua  on  mo- 
tion by  the  state  for  rehearing. 

We  notice  in  the  dissenting  opinion  It  is 
stated  that  the  court  charged  in  favor  of 
appellant  on  the  subject  of  gift,  and  told 
the  Jury  that  it  is  not  an  offense  against 
the  laws  of  the  state  of  Texas  for  any  per- 
son to  give  away  beer  to  any  one  on  Simday, 
and,  if  they  believed  defendant  gave  the 
bottle  of  beer  in  questloD  to  R,  J.  Roark,  to 
find  him  not  ^ity.  Among  other  things,  In 
the  dissent.  It  is  stated,  if  the  Jury  had 
believed  appellant's  testimony,  under  the 
charge  above  quoted,  they  would  have  found 
defendant  not  guilty.  It  occurs  to  us  that 
this  concession  is  too  broad,  and  In  effect 
disposes  of  the  state's  case,  as  we  can  see 
no  difference  between  appellant's  testimony 
and  that  for  the  state.  With  one  accord,  all 
of  the  witnesses,  both  for  the  state  and  the 
defendant,  appear  to  agree  that  the  lunch 
In  question  was  paid  for — In  fact,  all  lunches 
were  paid  for^and  that  the  bear  or  other 
drink  was  furnished  free. 

We  further  note  that  the  dissenting  opin- 
ion brings  the  local  option  law  into  the  case, 
and  refers  to  the  effect  that  the  holding  of 
the  court  will  have  in  local  option  territory. 
We  presume  that  no  one  knows  better  than 
OUT  Brother  BROOKS  that  on  this  record  the 
sale  of  intoxicating  liquor  could  not  be  main- 
tained. Inasmuch  as  nowhere  is  It  shown  that 
the  beer  alleged  to  have  been  sold  was  an 
Intoxicant,  and  this  court  holds  such  proof 
must  be  made  before  the  conviction  can  be 
had.  EInno  Cassens  v.  State  (decided  at  pres- 
ent term)  88  S.  W.  220,  and  cases  there  cited. 

But  to  get  away  from  local  option,  and  to 
recur  to  the  case,  which  Is  a  prosecution 
brought  under  article  199,  Pen.  Code  1895,  tn 
which  appellant  is  charged,  as  a  dealer  in 
goods,  wares,  and  merchandise,  with  the  sale 
of  a  bottle  of  beer  to  one  Roark  on  a  certain 
Sunday.  Let  us  review  the  question,  and  see 
whether  or  not,  on  principle,  and  under  the 
authorities,  the  evidence  shows  a  sale  of  the 
beer  In  question.  The  Assistant  Attorney  Gen- 
eral, lawyerlike,  has  postulated  a  case  to  us. 
Assume,  he  says,  that  B.  &  K.,  clothiers  of 
the  dty  of  Austin,  advertise  that  with  every 
$25  suit  of  clothes  sold  they  will  give  a  hat 
worth  $5.  Seeing  the  advertisement,  A.  pu> 
chases  of  said  firm  a  suit  of  clothes,  for 
which  he  pays  525.  They  do  not  deliver  the 
hat,  which  he  demands  as  a  part  of  the  con- 
sldo'atlon.  Oan  be  recover  the  bat  or  Its 
value  under  sueh  circumstances?  He  insists 
that  the  hat  or  its  value  can  be  recovered  as 


a  part  of  the  consideration  for  which  the 
f25  was  paid.  He  not  only  makes  this  illus- 
tration, which  Is  an  exceedingly  apt  one,  but 
he  dtes  us  to  cases  supporting  his  contention 
—among  others,  .Com.  v.  Thayer,  8  Mete. 
(Mass.)  525;  State  v.  Simons,  17  N.  H.  83. 
In  the  first  case  there  was  a  complaint 
against  defendant  for  selling  to  Albert  Her- 
sey  a  glass  of  spirituous  liquor  on  the  19th  of 
February,  1814.  It  appeared  that  defendant 
was  a  keeper  of  a  public  house,  In  which 
was  a  bar  and  a  barkeeper.  State's  witness 
Hersey  testified  that  be  never  bought  any 
spirituous  liquor  from  def^dant;  that  he 
bought  a  cake  of  hUn  for  six  cents,  and  at 
the  same  time  a  decanter  of  spirituous  liquor 
was  set  upon  the  bar,  from  which  he  helped 
himself;  that  he  never  bought  a  similar 
cake  for  less  than  six  cents;  that  he  did  not 
know  the  value  of  the  same.  The  court  be- 
low instructed  the  Jury  that;  If  they  believed 
that  any  part  of  the  six  cents  was  given  by 
the  witness  auQ  received  by  defendant  to 
pay  for  the  liquor,  It  constituted  a  sale,  and 
the  defendant  was  guilty.  The  Jury  return- 
ed a  verdict  finding  defendant  guilty,  and  be 
alleged  exceptions  to  said  instruction.  The 
court,  in  passing  on  the  question  here  pre- 
sented, say:  "The  question  whether  the  de- 
fendant sold  the  liquor,  as  alleged  In  the 
complaint,  was  submitted  to  the  Jury  under 
proper  iustructiona.  The  government  alleged 
the  sale  to  Albert  Hersey  of  one  glau  of 
spirituous  liquor,  and  was  bound  to  estab- 
lish the  fact.  To  constitute  such  sale,  there 
must  be  the  assent  of  the  two  parties.  There 
must  he  a  vendor  and  a  vendee.  Bat  no 
words  need  be  proved  to  have  been  qwken. 
A  sale  may  be  inferred  from  the  acta  of  the 
partlee,  and  no  disguise  which  the  parties 
may  attempt  to  throw  over  the  transaction 
with  the  view  of  evading  the  penalty  of  the 
law  can  avail  them,  if  in  truth  such  sale  is 
found  to  have  taken  place.  The  ruling  of 
the  presiding  Judge  as  to  the  payment  of  any 
part  of  the  money,  and  the  receipt  thereof, 
in  payment  for  the  liquor,  constituting  a  sale, 
was  correct"  In  the  Simons  Case,  supra, 
"the  Indictment  alleged  that  defendant,  not 
being  a  licensed  tavemer  or  retailer,  sold  two 
glasses  of  spirituous  liquors  to  one  George 
Stevens  on  the  Ist  day  of  January,  1845. 
It  appeared  that  about  the  1st  of  January, 
18^,  said  Stevens  and  one  James  Collins 
came  Into  defendant's  cellar,  In  Manchester, 
where  he  kept  fruits  and  confectionery,  and 
Stevens  called  for  some  spirit  but  the  de- 
fendant replied  that  he  did  not  sell  spirit, 
and  refused  to  sell  them  any;  that  Stevens 
then  bought  a  pound  of  walnuts,  and  paid 
him  sixteen  cents  for  them,  and  the  defend- 
ant said  he  had  opened  a  new  cellar,  and 
wished  Stevens  to  look  about  It,  and  said 
further  that  he  could  afford  to  treat,  and 
then  took  Stevens  and  Collins  into  a  back 
cellar,  under  the  tenement  which  he  occu- 
pied, and  asked  them  what  they  would  take; 
naming  over  the  kinds  of  liquor  contained  In 
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the  casks  wAlcb  stood  In  the  cellsi.  Stevens 
answered,  'Hnm,'  and  be  let  each  of  them 
have  a  a^ius  of  It  Both  edlan  were  nndor 
the  same  bnUdlng;  but  separated  by  a  read- 
ing room.  •  •  •  Defmdanf B  counsel  re- 
qnested  the  court  to  InBtract  the  Jury  tiiat 
there  was  a  sale  of  tbA  nuts,  and  the  pur- 
chase money  paid,  and  a  dellveiy;  that  the 
sale  wag  therefore  complete,  and  that  no  ar- 
ticle delivered  afterwards  oonld  be  Indnded 
tn  that  sale;  and  also  that  flie  spirltuouB 
liquor  alleged  In  the  Indictment  to  have 
bem  sold  was  a  gift'  But  the  court  declin- 
ed, and  instructed  the  Jury  that  If  they  found 
that  the  sale  of  the  nnts  was  a  bona  fide  sale 
of  the  nuts  only,  and  the  d^lvery  of  the 
q)lrlt  wu  In  no  way  conseqnent  iq>on  the 
sale  of  the  nuts,  bat  was  a  gift,  the  defend- 
ant was  not  chargeable,  bnt  If  titoy  found 
tiiat  the  sale  of  the  nuts  was  made  with  the 
Intention  of  Including  also  the  price  of  the 
Uqoor,  and  that  the  price  of  the  liquor  was 
taken  and  Included  in  the  mon^  paid  osten- 
tn  the  nuts.  It  was  the  same  as  If  the 
liquor  had  b«en  sold  directly,  and  without 
any  anch  subterfuge;  that  In  the  latter  case 
It  would  make  no  difference  whether  the 
spirit  was  ddtrered  beft»e  or  after  the  pay- 
ment of  the  money.**  The  coiut  say  upon 
this  branch  of  the  case:  "As  t»  'the  evidence 
of  tbe  sale  of  13ie  liquors.  It  was  a  question 
of  fast  for  the  Jury,  and  the  evidence  was 
properly  submitted  to  them.  They  were  in- 
Btmcted  to  Inquire  whether  the  laivnage 
used  by  the  partiM  to  the  idleged  sale,  and 
their  accompanying  acts,  were  used  by  them 
to  effect  a  sale  of  the  liquor  under  such  dis- 
guises as  would  render  the  detection  of  the 
crime  dlfflcnlt  or  whether,  on  the  ottier 
hand.  It  was  the  purpose  of  the  defendant  to 
bestow,  and  of  the  ottier  parties  to  receive, 
the  Uqnon  as  a  gift  Offenses  against  the 
law  are  commonly  committed  under  the  pro- 
tection of  eome  Calse  ptftaues  designed  to 
avert  or  balBe  the  vigilance  of  the  policy 
and  other  erldenoe  tiian  the  plain  admissions 
of  the  parties  charged  Is  commcmly  found 
necessary  tot  their  conviction.  The  questkoi 
was,  did  13ie  prisoner  sell  the  liquor  as  char- 
ged? and  not  did  he  use  language  while  he 
sold  It  tiiat  admitted  the  criminal  nature  of 
the  act?  Tba  Jury  were  authorised  to  find  a 
sale,  from  the  call  which  was  made  for  the 
article^  and  its  snbaequoit  d^very.  and  to 
attn^  such  w^ght  to  the  wtHds  of  the  pris- 
oner while  omnmlttliv  the  act  as  they 
ttioucht  the  words  desorred."  Thne  cases 
are  vay  much  In  point  and.  had  the^  been 
called  to  our  attention  originally,  we  un- 
donbtedly  would  have  held  that  the  transac- 
tion narrated  by  the  witnesses  In  dispensing 
the  beer  amounted  to  a  sale,  and  under 
proper  instructltms  the  Jury  would  be  author- 
ized to  so  ilnd.  We  do  not  tiilnk  the  Instrnc- 
tltms  glvoL  by  the  court  below  oto  this  point 
are  full  enough,  or  In  accord  with  tile  antbor- 
itles  befbre  referred  to.  However,  no  ex- 
ception was  reserved  to  the  charge  on  titat 


account  In  accord  with  the  prbidple  an- 
nounced In  the  (»ses  dted,  we  \uAi  that  It 
was  cmnpetent  fOr  the  Jury  to  find  that  the 
beer  oonstltnted  a  part  of  the  conslderatlou 
tor  the  IS  cents  glvm  for  the  lunch.  Ordi- 
narily It  would  appear  that  a  par^  might 
s^  one  arttde,  and  make  a  gift  of  another. 
Ttie  testimony  of  the  witnesses  both  tor  the 
state  and  defendant  was  to  thU  effect;  that 
Is,  that  the  be«  was  not  sold;  the  lunch  was 
the  article  bought  snd  the  beer  was  a  mere 
gift  It  occurred  to  us  In  the  original  opln- 
ion  that  this  diaracter  of  testimony  settled 
tbe  case  in  fftvor  of  defendant  Inasmuch  as 
no  ettaet  was  made  on  the  part  of  the  stoto 
to  show  that  tbe  lunch  was  of  less  valne 
than  was  chai^^  In  tact  the  lunch  was 
shown  to  be  of  equivalent  valne.  It  occurred 
to  us  that  under  similar  circumstances.  If 
the  saloon  keqter  set  vp  free  lunch  to  the 
custxnner,  should  he  come  In  and  pnrdiaBe 
a  glan  at  beer,  and,  at  his  option,  partake  of 
the  free  lunch,  this  would  not  amount  to  a 
sale  of  the  luncht  but  merely  a  gift;  and 
such  seems  to  be  tbe  common  understanding. 
"Bffwwer^  as  stated,  the  auttiorlttea  (dted  es- 
tablish Oe  contrary  doctrine,  and  leave  the 
sale  or  gift  a  matter  to  be  determined  by  thr- 
Jury  under  proper  Instructions;  and,  ou  s 
more  deliberate  Investigation  of  this  qnes* 
tlon,  in  connection  with  the  authorities  fur 
nlshed  by  tbe  Assistant  Attorney  General, 
believe  that  tbi*  Is  the  correct  doctrine. 

There  is  another  question  urged  by  appel- 
lant why  tbe  case  should  be  reversed,  which 
was  not  noticed  in  the  miglnal  opinion,  be- 
cause It  was  not  necessary,  as  the  case  was 
reversed  before  we  reached  the  second  ques- 
tion; that  is,  whether  a  restaurant  keeper  or 
a  hotel  keeper  is  authorized,  in  this  state,  to 
famish  malt  liquors  and  wines  with  meals 
to  his  guests.  On  this  tmnefa  of  tbe  can, 
appellant  refers  us  to  the  following  authori- 
ties: Atkinson  v.  Sellers,  94  B.  O.  L.  447; 
Flaher  v.  Howard,  10  Cox,  O.  B.  144;  Tay- 
lor V.  Hnmpbrey,  100  B.  O.  U  428;  In  re 
Breslln,  46  Hun  (N.  T.)  210;  Oom.  v.  Holter, 
142  Mass.  683,  8  N.  B.  428.  The  first  three 
cases  are  from  English  courts,  and  were  de- 
cided under  statutes  of  Queen  Victoria  an- 
thoriiing  hotel  keepos  to  furnish  liquors  to 
guests.  And  so  the  New  York  case  and  the 
UassachiuettB  case  were  both  under  stetutes 
to  the  ssme  effect  In  this  state  we  have  no 
sndi  statute.  The  mere  fact  that  the  hotel 
keeper  or  restaurant  keeper  can  pursue  their 
occupations  on  Sunday  would  not  authorize 
Ibem  to  violate  any  other  pnhit>Itory  law. 
In  the  absence  of  some  statutoir  enactment 
In  this  state  authorising  hotel  keepws  or  res- 
taurant deepen  to  furnish  llqnors  with  meals 
on  Sunday,  we  hold  that  It  Is  not  lawful  for 
ttiem  to  do  so. 

There  are  some  other  questions  raised  In 
appellant's  assignraente  of  enw,  but  we  do 
not  deem  them  of  sufficient  importance  to  re- 
view. The  motion  tor  rehearing  is  granted, 
and  the  Judgment  la  afflmwd. 
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BBOOKS.  J.  I  did  not  agree  to  the  orig- 
inal opinion,  u  shown  b7  my  dissent;  nor 
do  I  agree  to  anything  in  the  opinion  on  re- 
hearinft  except  the  condnslon  reached.  In 
ainstrating  the  effect  of  the  wiglnal  opinion 
upon  the  local  option  law,  I  stated  that,  If 
appellant  could  give  away  whisky  or  lager 
hea  under  the  subterfuge  resorted  to  In  this 
case,  then  It  would  destroy  the  local  t^tlon 
law.  At  least,  this  Is  the  substance  of  what 
I  stated.  Predicated  npon  that  statement  in 
my  dissent;  I  find  the  opinion  of  flie  ma- 
jOTlty  on  motion  fOr  r^earbag  contains  this 
very  sage  suggeetlcm:  "We  presume  that  no 
one  knows  better  than  our  Brother  BBOOSS 
that  on  this  record  the  sale  of  Intoxicating 
liquor  could  not  be  maintained,  inasmudli  as 
nowhere  is  it  diown  that  the  beer  allseed  to 
have  been  sold  was  an  Intoxicant,  and  this 
court  holds  such  proof  must  be  made  before 
the  conviction  can  be  had^"  It  is  quite  chari- 
table for  the  majority  to  presume  tliat  I 
know  this  decision,  ^ce  I  participated  In 
its  rendition.  I  did  not  apprehend  any  one 
would  be  BO  obtuse  as  to  place  such  ctm- 
structton  upon  my  dissent  as  to  Infer  that  I 
did  not  know  it.  I  ascertain  that  the  state 
would  baTe  had  no  trouble,  if  the  issue  had 
been  Joined,  to  liave  proven  that  the  beer  sold 
was  lager  beer,  and  an  Intoxicant 

The  oplnhm  <m  rehearing  seems  to  be  predi- 
cated In  part  upon  a  postulate  of  the  Assist- 
ant Attorn^  General,  made  "lawyerllke," 
which  the  wrltn  hereof  understands  to  be 
an  axiomatic  statement  of  the  law  ct  sales 
laid  down  in  all  the  books.  But  the  ma- 
jority opinion,  in  addition  to  the  Assistant 
Attorney  Oeneral's  postulate,  cites  two  de- 
cisions of  courts  of  last  resort  rendered  about 
the  year  1845,  and  then  states  "that  these 
cases  are  very  much  in  point,  and,  bad  they 
been  called  to  our  attention  originally,  we  un- 
doubtedly would  have  held  that  the  transac- 
tion narrated  by  the  witnesses  in  dispensing 
the  beer  amounted  to  a  sale,  and  tmder  prop- 
ec  Instructions  the  Jury  would  be  authorized 
to  80  find."  It  Is  certainly  fortanate  for  the 
laws  of  this  state  that  the  Assistant  Attor- 
ney General  found  these  two  antique  de- 
dsions,  which  very  aptly  announce  a  princi* 
pie  of  the  law  of  sales  that  is  as  old  u  the 
law  itself.  But  since  the  majority  seem  to 
base  their  conclusion  iqwn  the  postulate  of 
the  Assistant  Attorney  General  and  the  Irwo 
decisions  dted,  I  have  no  cause  to  disagree 
with  the  conclusion  they  reach. 

I  also  note  that  the  majority  hold  that  a 
restaurant  or  hotel  keeper  is  not  authorized, 
in  this  state,  to  furnish  malt  liquor  or  wines 
with  meals  to  his  gueste.  I  concur  in  this 
conclusion.  As  steted  In  my  dissenting  oplur 
Ion,  a  resteurant  Is  what  the  word  imports— 
a  place  where  viands  are  sold,  and  not  where 
Intoxlcante  are  dispensed.  This  behig  true, 
it  follows,  as  night  the  day,  that  the  restau- 
rant keeper  cannot  sell  whisky  or  beer— being 
intoxicants— unless  he  has  a  license  to  do 
so,  nor  can  he  sell  it  on  Sunday.  This  has 


been  the  law  ever  since  this  was  a  govern- 
ment; and,  so  understanding  tt,  I  coDcnr  In 
the  conelQBlim  reached. 


TBDTINIO  T.  STATBL* 
(Court  of  Orlmlnal  Appeals  of  Tbmbm.  Jane  T, 

1905.) 

1.  Pebjubt  —  Falsb  Tbstihoiit— Duplioitt. 

In  a  prosecution  for  canrlng  a  pistol, 
testimony  by  defendant  that  he  aid  not  have  in 
his  possession  or  on  blB  person  any  pistol  at 
the  time  alleged  In  the  indictment  la  a  snffl- 
dent  baais  for  an  Indictmoit  for  perjury;  Um 
use  of  the  disjimetlTe  not  lendenng  the  state- 
ment dupUdtoas. 

2.  Cbiuinu.  Law— TbzaI/— Obdeb  or  Pkoof. 

Under  the  provi8i<Mi  of  the  Code  of  Grim- 
tnsl  Procedure  that  the  court  shall  hear  evi- 
dence before  the  argument  Is  dosed.  If  that 
course  Is  necessary  to  the  due  admlDistration  of 
Justice,  the  hearing  of  testimony  after  the 
state's  counad  has  finished  his  opening  argu- 
ment^ and  while  defendant's  connael  is  address- 
ing the  Jnry,  Is  a  matter  widiin  the  discretion  of 
the  court 

8.  Sams  —  EviDEScni  —  Iittbbfbktatioh  or 
Oath.  • 

Where,  In  a  proseeatlon  for  perjury,  it  was 
alleged  that  a  Justice  <rf  the  peace  adnunistered 
the  oath  to  defendant  at  the  time  the  perjory 
was  alleged  to  have  been  committed,  it  was 
proper  to  prove  by  an  Interpreter  who  acted  at 
that  time  that  he  bod  interpreted  the  oath  to 
defendant 

4.  Casbtino  Weafohb  —  Cbasob— Jubisdio- 
nov  07  Jnsncs. 

Where,  in  a  prosecution  before  a  Justice 
of  tlie  peace,  defendant  is  charged  merely  with 
the  offense  of  carrying  a  pistol,  the  fact  that  he 
carried  it  at  a  public  assembly  did  not  alter 
the  nature  of  the  charge^  so  ss  to  deprive  the 
justice  of  Jurisdiction. 

Appeal  from  District  Court,  Ebtt  Ooonty; 
Bd.  Haltom,  Rectal  Judge. 

Candelarto  Trevtnlo  was  cwvlcted  of  psr^ 
Jury,  and  appeals.  Affirmed. 

Lee  Wallace  and  H.  C.  Geddle,  for  appel- 
lant  Howard  Martln»  Asst  Atty.  Gen.,  toe 

the  State. 

BBOOKS,  J.  Api>ellant  was  convicted  of 
perjury,  and  his  punishment  fixed  at  two 
years'  confinement  In  the  penitentiary. 

Appellant  filed  a  motion  to  quash  the  In- 
dictment, In  which  he  alleges  that  the  same 
is  vague.  Indefinite,  and  imcerteln,  and  char- 
ges no  offense  against  the  law.  The  perjury 
was  predicated  upon  the  following  fact:  Ap- 
pellant was  tried  in  the  JusUce  court  of  pre- 
cinct No.  1  of  Kerr  county,  Tex.,  for  carry- 
ing on  and  about  his  person  a  certain  pistol 
On  the  trial  appellant  swore  he  did  not  have 
In  his  possession  or  on  his  person  a  pistol 
on  the  12th  day  of  March.  1006.  the  date  al- 
leged in  the  complaint  Upon  this  last  stete- 
ment  the  perjury  was  based.  There  Is  no 
duplicity  In  the  statement  If  appellant 
swore  he  did  not  have  in  his  possession  a 
pistol,  or  on  his  person  a  pistol,  either  would 
be  a  material  Inquiry  on  the  trial  of  appel- 
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lint  for  canylng  a  pistol,  and  the  mere  fact 
Qiat  tbe  same  Is  stated  vlth  tiie  dl«]uoctiTe 
"or**  would  not  make  fiie  statement  do- 
pUdtons.  Of  coarse,  an  indictment  must  al- 
lege tliat  the  aocnaed  carry  on  and  about 
Ilia  person  a  pistol.  If  the  allegation  was 
that  he  carried  the  pistol  on  or  about  hla 
person  there  would  be  no  ptnltlve  declara- 
tion as  to  which  he  did.  But  the  statement 
here  sworn  to  hj  appellant  is  not  of  that 
character  required  In  the  indictment,  but  tbe 
mere  tact  that  be  stated  the  same  in  the  dls- 
juncttve  would  not  make  it  any  the  leas  the 
subject  of  perjury. 

BUI  No.  2  complains  that  the  court  per- 
mitted the  state  to  introduce  evidence  after 
the  state's  counsel  had  finished  his  opening 
argument,  and  while  appellant's  counsel  was 
addressing  tbe  Jury.  Tbe  Code  of  Criminal 
Procedure  provides  that  the  court  shall  hear 
evidence  before  the  argument  is  dosed.  If,  in 
the  opinion  of  tbe  court,  it  is  necessary  to 
the  due  administration  of  justice.  Being  a 
matter  within  the  sound  discretion  of  tbe 
conr^  we  see  no  reason  to  disturb  tlie  ve^ 
diet  on  this  line.  Bill  No.  8  complains  that 
the  state  placed  liannel  Bublo  upon  the 
stand,  and  asked  him  If  he,  as  an  interpreter 
in  Justice  court,  swoi^  defendant  upon  the 
trial  of  the  came  wherein  defendant  war 
charged  with  carrying  a  pistol,  to  which  ap- 
pellant objected  because  tlie  same  sought  to 
elicit  an  answer  from  the  witness  that  was 
Immaterlai  to  any  issue  in  the  case,  and  be- 
cause the  indictment  does  not  show  or  charge 
that  Manuel  Bublo  was  the  officer  who  swore 
defendant  upon  the  trial,  wherein  it  was 
charged  he  committed  the  offense  herein 
charged,  and  does  not  show  and  charge  that 
said  witness  bad  any  authority  to  swear  de- 
.fendant  qpon  said  occasion.  The  bill  is  ap- 
proved with  this  explanation:  "That  said 
Bublo  testified  he  was  sworn  as  interpreter 
for  the  Justice  cour^  and  that  he  inter- 
preted the  oath  to  defendant  upon  said  trial." 
This  clearly  was  permissible.  The  Indict- 
ment having  charged  that  the  Justice  of  the 
peace  swore  appellant.  It  was  proper  to  put 
the  intopreter  upon  tiie  stand  to  prove  by 
htm  that  he  interpreted  the  said  oath  to  tbe 
said  witness. 

The  dzth  ground  of  his  motion  for  new 
trial  complains  that  tbe  evidence  failed  to 
show  that  appellant  was  in  pOBseaslon  of  the 
pistol  In  Kerr  county.  The  statement  of 
facte  shows  that  venue  wu  proven. 

Appellant  also  complains  in  his  motion 
for  new  trial  tliat  the  Justice  court  bad  no 
Jnrladlction  to  try  bim  for  the  offense  of 
carrying  the  pistol,  because  the  evidence 
shows  that  tbe  carrying  was  at  a  public  as- 
sembly where  80  or  40  people  had  assembled 
for  public  amusement,  and  that  the  Justice 
court  could  not  try  appellant  for  carrying 
a  pistol  under  such  circumstances.  The  facte 
show  here  that  appellant  was  not  on  trial 
tor  anch  an  <^ense,  but  merely  for  carrying 
on  and  about  his  person  a  platoL  The  fact 


that  he  may  have  carried  the  pistol  in  a 
public  assembly  would  not  change  the  alle- 
gations of  the  Indictment  or  preclude  a  pros- 
ecution. 

The  evidence  being  sufficient,  the  Judg' 
ment  is  affirmed. 


FBANKLIN  v.  STATB. 

(Court  of  Criminal  Appeals  of  Texas.  Jane  14, 
1905.)  L 

1.  MUBDEB— EVIDSNOB— UES  GbSTA. 

In  a  prosecution  for  murder,  evidence  that, 
while  deceased  was  lying  on  the  ground  where  he 
fell  when  he  was  shot,  be  told  witness  that  de- 
fendant shot  him,  was  admissible  as  res  gests. 

[Bd.  Note. — For  cases  In  point,  see  vol.  1^ 
Cent.  Die  Criminal  Law,  H  819T820J 

2.  WlTKBGSBa  —  IlCFBAOmCEirr  — COBBOBOBA- 
TION. 

Where  defendant  introduced  evidence  that 
a  witness  for  the  state  had  made  statements 
oat  of  court  Inconsistent  with  his  testimooy,  it 
was  competent  for  the  state  to  show  that  the 
witness  bad  made,  out  of  court,  statements 
similar  to  those  at  trial. 

[Hd.  Note^For  cases  In  pdnt,  see  voL  SO, 
Gent  Dig.  Witnesses,  |  1260] 

3.  Baioe— iMTUOHHsnT  or  Pabtt'b  Owh 
Witness. 

Where  a  defendant  is  not  surprised  with 
the  testimony  of  his  own  witnesSi  he  cannot  im- 
peach bisL 

[Kd.  Note — For  cases  in  point,  see  vtd.  61% 
Cent  Dig.  Witnesses,  »  1094-1100.] 

4.  SAirt— G<acratBHor  or  Impulohiho  Evi- 

DEnOB. 

In  a  prosecution  for  murder,  defendant 
could  not  Introduce  the  evidence  given  by  one 
of  bis  own  witnesses  upon  the  examining  trial 
for  the  alleged  purpose  of  Impeaching  tbe  wit- 
ness, where  the  evidence  at  the  examining  trial 
was  subetaDtiall;  the  same  aa  the  verbal  evi- 
dence of  tbe  witness. 

5.  GBimitAL  Law— LimraTioN  of  Ihpbaoh- 
ZBO  EnoiHOi. 

Where  evidence  to  introduced  for  the  pur- 
pose of  contradicting  a  witness,  it  Is  proper  to 
instruct  that  it  can  De  considered  oniy  for  that 
purpose,  and  not  as  original  evidence. 

[Ed.  Note. — ^For  eases  in  point  see  voL  14, 
OanL  Dig.  Oimhial  Law,  1  1875.] 

6.  Sau— BviDBiroB  or  Bad  Chabactib. 

In  a  prosecntioo  for  crime,  in  which  one  of 
defendants  witnesses  testified  on  cross-exam- 
ination that  he  had  been  indicted  for  murder 
and  tried  for  bog  theft  it  was  not  error  to  fail 
to  limit  the  effect  of  this  evidence  by  Instme- 
tion. 

7.  HouiciDK  —  BviDsnos  —  Sele-Dbfbnsb  — 

MANSLAtrOHTEB. 

In  a  prosecution  for  homicide,  evidence 
heid  not  snfficient  to  require  submission  to  the 
jur;  of  'the  issues  of  manslaughter  and  self-de- 
fense. 

Appeal  from  District  Court,  Bowie  Ck)unty; 
P.  A.  Turner,  Judge. 

Bonnie  Franklin  was  convicted  of  murder, 
and  appeals.  Affirmed. 

Howard  Martin,  Asst.  Atty.  Gen.,  for  the 
Stete. 

DAVIDSON,  P.  J.  Tills  conviction  was 
for  murder  in  tbe  second  degree,  the  penalty 
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being  Axed  at  confinement  In  tiie  penlten- 
tlaiy  for  a  tern  of  30  yean. 

Tbe  first  bill  of  exceptions  recitea  that  flie 
Btate  offerea  to  prove  tbe  following  facta,  to 
wit:  "That  and  by  Thad  HIU  that  he  had 
a  convetsatlon  with  deceased  as  to  who  shot 
him,  and  be  stated  tiiat  It  was  the  defend- 
ant; and  this  statement  was  made  to  him 
by  deceased  while  lying  on  the  ground,  and 
Immediately  after  he  was  shot,  and  wblle 
lying  on  the  ground  where  he  fell  when  he 
was  shot  Witness  knelt  down  over  the  de- 
ceased Immediately  after  be  was  shot,  and 
deceased  told  him  that  defendant  bhot  taUn." 
Exception  reserved  Is  as  follows:  "Tbat  the 
parties  having  had  snch  conversation  rela- 
tive to  other  matters,  the  statement  as  to 
who  shot  him  was  inadmissible  as  a  part  of 
the  res  gestie,  and  tbe  court  overruled  the 
objection."  This  bill  is  approved  In  this  con- 
dltltm.  It  will  be  observed  that  the  bill  does 
not  make  it  apparent  that  this  testimony 
went  to  tbe  Jury.  It  was  offered,  and  excep- 
tion overruled.  Burke  v.  State,  26  Tex.  App. 
172,  7  S.  W.  873.  If  It  was  definitely  stated 
that  tbe  evidence  went  to  the  Jury,  It  was 
clearly  res  gestae. 

Several  bills  of  exception  were  reserved 
to  the  court  permitting  the  state  to  sustain 
the  witness  Steve  Hill,  by  showing  he  had 
made  statements  out  of  court  similar  to  those 
testified  during  the  trlaL  This  action  of  the 
court  was  correct,  In  view  of  the  fact  that 
appellant  introdnced  witnesses  who  stated 
appellant  made  other  statements  contradic- 
tory of  those  testified  by  him  on  the  triaL 
Such  corroborating  statements  Introduced 
come  strictly  within  the  rule  permitting  the 
sustaining  of  a  witness  in  that  diaracter  of 
Impeachment  or  attempted  impeachment. 
Witnesses  were  Introduced  who  testified  that 
Steve  HIU  stated  lie  did  not  know  who  ^ot 
deceased.  Some  of  these  statements  were 
made  on  the  following  day.  One  of  the  offi- 
cers and  othw  witnesses  were  Introduced, 
who  stated  that  appellant  made  statemenis 
to  them,  corresponding  with  his  testimony, 
to  the  effect  that  be  saw  appellant  shoot  de- 
ceased. Impeachment  of  these  witnesses 
by  appellant  made  this  sustaining  testi- 
mony admissible. 

BUI  No.  6  recites  tbat  John  Hawkins,  who 
had  been  summoned  by  the  state,  was  Intro- 
duced by  defendant,  and.  In  answer  to  ques- 
tion by  defendant's  counsel,  stated  that  he 
did  not  see  Steve  HIU  on  the  night  of  the 
shooting  and  at  the  place  of  the  shooting 
with  the  pistol,  and  did  not  hear  Steve  HUl 
make  any  reference  as  to  who  shot  his  broth- 
er. Then  defendant  offered  In  evidence  the 
written  testinumy  of  said  John  Hawkins, 
taken  at  the  examining  trial  in  the  Justice 
court,  to  contradict  and  Impeach  said  wit- 
ness; to  which  counsel  tor  the  state  object- 
ed, for  the  reason  that  defendant  could  not 
Impeach  bis  own  witness,  and  the  court 
sustained  the  objection.  This  bill  Is  quali- 
fied by  the  court  as  foUovrs:  "TUa  was  an 


extremely  Ignorant  negro.  Defendantfs  at- 
torney knew  what  he  wonid  swear  before 
he  put  him  on  the  stend.  He  was  not  aur- 
prlsed.  He  testified  exactly  what  the  tts- 
fendanf  a  attorney  expected  him  to  do.  The 
written  evidence  was  anbstentially  the  same 
as  liiB  verbal  evident  before  the  Jury,  l 
don't  know  wtiy  the  defendant's  attorney 
put  him  on  the  stand,  except  to  try  to  get 
an  opportunity  to  read  his  written  evidence 
to  tbe  Jury."  When  defendant  placed  OUs 
witness  on  the  stand  he  was  bound  by  the 
evidence  of  the  witness,  unless  the  witness 
bad  testified  sometbing  une^qiected  by  Um 
or  injurious  to  him.  If  defendant  knew  his 
testimony  would  be  as  be  testified  on  the 
stand,  be  could  not  make  this  excuse  for  In- 
troducing hla  testimony  on  the  eramining 
trial.  This  evidence  certainly  did  not  in- 
jure appellant;  and  If  he  had  been  injured, 
and  knew,  at  the  time  be  placed  witness 
upon  the  stand,  the  Injurious  diaracter  of 
the  testimony,  he  could  not  make  this  an  ex- 
cuse m  reason  for  Introducing  the  evidence 
of  tiie  witness  upon  another  trial.  Tbe  bUl 
does  not  recite  what  the  written  evidence  on 
the  examining  trial  was;  it  simply  states 
that  it  was  offered  for  the  purpose  of  im- 
peaching the  witness.  The  court,  qualifying 
the  bUl.  said  It  was  substantially  the  same  as 
his  verbal  evidence  before  the  Jury.  So  from 
either  standpoint  tbe  appeUant^s  exception  Is 
not  well  token. 

In  charging  the  Jury,  the  court  Instructed 
them  that  tiie  evidence  of  Morris,  which 
tended  to  contradict  the  wltoess  Ware,  could 
only  be  considered  by  them  in  passing  on  the 
credibility  of  the  witness  Ware  and  in  weigh- 
ing her  evidence,  and  could  be  oonsld^ed  for 
no  other  purpme;  that  the  evidence  at  Mor- 
ris was  not  original  evidence  against  defend- ' 
ant  This  was  correct  The  evidence  was 
Introduced  for  the  purpose  of  contradlctlou. 
and,  in  view  of  the  facts  introduced,  this 
charge  waa  not  only  proper,  but,  we  think, 
necessary. 

Fort  waa  Introdnced  as  a  witness  for  the 
defendant  who  on  cross-examination  stated 
that  he  had  been  Indicted  for  murder,  and 
tried  also  for  hog  theft  Elcception  la  re- 
served in  the  moti<m  for  new  trial  to  tlie 
failure  of  the  court  to  limit  this  In  bis 
charge.  As  Fort  was  only  a  witness,  the 
fact  that  he  had  been  Indicted  for  these 
offenses  could  be  used  for  no  other  purpose 
than  impeachment  There  was  po  probablU- 
ty  that  tbe  Jury  might  give  this  testimony 
the  effect  of  enhancing  the  punishment  of 
defendant  or  of  convictii^  him.  It  does  not 
come  within  the  rule  requiring  the  court  to 
limit  impeaching  testimony  where  the  stote- 
mente  are  from  the  accused  and  might  be 
used  for  an  Injurious  purpose,  to  wit  a  con- 
viction on  the  extraneous  matter  or  state- 
ments, or  bring  about  an  enhancement  of  the 
punishment 

It  Is  also  insisted  tiiat  the  court  erred  lii 
not  submitting  manslaughter  and  self-de- 
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fenss.  NelOier  of  tbese  ImiM  !■  Bnggeated 
by  tiie  enaenca.  The  state's  testimour 
Btaows  Oat  tbeie  had  bera  a  fist  ^ht~iiei^ 
bapa  a  Mudfeon  was  used  In  the  fight— be- 
tween Steve  HIU  and  another  party,  with 
which  the  defendant  had  DO  connection;  that 
deceased  was  a  brother  of  Steve  Hill;  that 
this  difficulty  seemed  to  have  terminated  on 
the  gallery  of  a  house  where  a  dance  had 
been  held.  Abont  the  time  these  parties 
were  aeiwrated,  or  perhaps,  from  another 
stsn^Mlnt  of  the  testimony,  while  they  were 
engaged  in  the  dlfflcnlty,  defendant,  stand- 
ing just  outside  the  docw,  fired  two  shots,  one 
of  which  proved  fatal  to  deceased.  'Shen 
had  bem  some  previous  lU  will  on  ttie  part 
of  appellant  towards  the  deceased  In  regard 
to  a  wmnan  present  that  nlfl^t,  and  one  of 
tbe  witnesses  testified  to  an  occurrence  on 
the  night  of  the  homicide  that  Intensified 
the  lU  wUl  of  appellant  towards  deceased. 
This  la  practically  the  state's  case.  The  the- 
ory of  the  defense  seems  to  have  been  that 
he  did  not  fire  the  shot  and  ofrered  no  tes- 
timony explanatory  of  the  shots.  In  fact, 
the  record  ^m  his  standpoint  Indicates  a 
theoxy  to  the  eftect  that  he  did  not  fire  the 
shots,  and  relied  mainly  upon  the  contra- 
diction and  Impeachment  of  tbe  state's  wlt^ 
ness  Steve  Hill,  as  well  as  the  dying  declara- 
tion <tf  the  deceased,  and  other  matters  tend- 
hig  to  comAorate  these  statements.  If  the 
state's  theory  was  right,  the  offense  is  not 
less  than  murder  in  the  second  degree.  No 
evidence  was  Introduced  showing  any  provo- 
cation, adequate  cause,  or  sudden  passion. 
Deceased  was  sbot  in  the  back  of  the  head, 
while  standing  on  the  gallery. 

We  are  of  opinion  that  appellant  has  had 
a  fair  trial,  and  that  there  are  no  errors 
In  the  record  which  require  a  reversal.  The 
Jodgmoit  is  therefore  affirmed. 


POHTBB  V.  STATE. 
(Court  of  Criminal  Appeals  of  Texas,  May  24, 

1905.   On  BeheariDf,  Jnn«  21,  19(MS.) 
FA£flB  SwKuino— Defenses— I0NOKA.HOB  or 
OoHnmB  ow  False  Statement— Instbuo- 
T10N8. 

In  a  prosecution  for  false  sw earing  in  ob- 
talii!n|r  a  marriage  license  It  was  alleged  that 
defendant  executed  an  affidavit  in  which  he 
swore  that  an  order  for  a  license,  purporting 
to  be  signed  by  tbe  girl's  father,  was  m  fact 
^  him,  and  In  defendant's  presence, 
was  evidence  that  when  the  license  was 
ftsaed  and  the  affidavit  made  defendant  did  not 
Bay  that  tbe  order  wa«  signed  by  the  father,  or 
that  defendant  saw  him  sign  it,  but  thst  the 
officer  who  iasoed  the  license  merely  asked  de- 
foidsnt  if  he  saw  the  order  signed,  and  tbe  lat- 
ta  said  he  did.  Tb»  order  was  In  fact  signed 
in  defendant's  presence  by  the  prospective  bride. 
Held,  that  defendant  was  entitled  to  an  instruc- 
tion speciScally  calling  attention  to  the  claim 
that  defendant  did  not  know  that  the  affida- 
vit contained  anything  in  reference  to  the  or- 
der, and  charging  that.  If  the  Jury  found  that 
defendant  did  not  know  the  contents  of  the 
statement,  or  had  a  reasonable  doubt  as  to 
thill  thw  should  aoQuit;  and  an  instruction 


that  if  the  defendant  did  not  know  that  the  al- 
leged false  statements  in  the  affidavit  were 
contained  therein,  or  If  the  jory  had  a  reason- 
able doubt  on  this  point,  they  should  acquit, 
was  not  sufficient. 

Appeal  from  District  Court,  Brath  County ; 
W.  J.  Oxford.  Judge. 

N.  W.  Porter  was  convicted  of  false  swear- 
ing, and  appeals.  Revoreed. 

Nugent  &  Garter,  for  appellant  F.  H. 
Chandler,  Dlst  Atty.,  and  Howard  Martin, 
Asst  Atty.  Qai.,  for  the  State. 

DAVIDSON,  P.  3.  This  Is  a  charge  of 
folse  swearing  for  obtaining  a  marriage  11- 
cens&  The  document  described  in  the  in- 
dictment upon  which  the  marriage  license  is- 
sued, and  to  whldi  i^pellant  Is  said  to  have 
swfnn,  is  In  ttie  following  language: 

"The  State  of  Texas,  County  of  Erath.  I, 
N.  W.  Porter,  do  solemnly  swear  that  1  am 
twenty  one  years  old,  and  that  Miss  Nora 
Richardson  la  not  elghteoi  years  of  age.  and 
that  there  are  no  legal  objections  to  om:  mar- 
riage, and  that  the  order  hereto  attached, 
signed  A.  J.  RlchardsMi,  la  grauine  &  writ 
ten  ft  signed  by  him  in  my  presoice  ft  that 
he  Is  the  father  of  Hiss  Nora  Rtdutrdsrai. 

"[Signed]  N.  W.  Porter. 

"Subscribed  and  sworn  to  before  me  this 
22  day  <^  Aug.  190*.  Jno.  W.  Frey.  Clerk 
County  Court  Eratti  County,  by  Geo.  P. 
Knight;  Deputy." 

The  order  referred  to  in  said  affidavit  as 
genuine  was  attached  to  said  affidavit;  and  is 
as  follows:  "Hr.  Clerk.  Please  issue  llcens 
for  our  daughter  aged  stxteen.  A.  J,  Rich- 
ardson.** 

The  first  bill  of  exc^ptlona  was  reserved  to 
the  failure  of  the  court  to  give  the  f ollowtog 
Instruction:  "Ton  are  Instructed,  gentlemoi 
ct  tbe  Jury,  that  the  defendant  pleads  an  af- 
firmative defense— that  is,  a  mistake  of  fact ; 
that  at  the  time  he  made  ttie  affidavit  in 
question.  If  any,  he  did  not  know  it  contain- 
ed the  matters  and  things  In  reference  to  the 
order,  if  any,  and  did  not  know  said  affida- 
vit. If  any,  contained  *any  statements  In  ref- 
erence to  objections  to  tbe  contemplated 
marriage,  If  any.  Therefore,  If  ,  you  find  and 
believe  from  the  evidence,  If  any,  that  de> 
fendant  did  make  said  alleged  false  state- 
ment; and  the  same  was  fiilse,  but  If  you  fur- 
ther find  that  defendant  did  not  know  the 
contents  of  said  statement,  if  any,  or  If  you 
have  a  reasonable  doubt  as  to  whether  or  not 
defendant  knew  the  contents  of  the  same, 
you  will  acquit  the  defradaut"  We  believe 
this  charge  should  have  bem  given.  The 
facts  In  this  conuectl(m  show  by  the  witness 
Will  Porter  that  he  was  present  when  de- 
fendant secured  the  marriage  license  about 
which  the  affidavit  was  made;  that  Mr. 
ECnIght  had,  in  substance,  the  following  con- 
versation with  defendant:  "Knight  asked 
defendant  what  he  wanted.  Defendant  re- 
plied he  wanted  a  marriage  license.  Knight 
then  asked  him.  *Who  for?'  He  said, 
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self  and  Nora  RlcliardBon.*  He  then  aaked 
him  bow  old  he  and  tiie  girl  were.  Defend- 
ant told  blm  be  was  21  and  that  Ae  was  not 
IS.  Defendant  then  banded  the  clerk  the  or- 
der. The  clerk  then  asked  If  be  would  swear 
that  he  waa  21  and  the  sirl  was  nndw  18; 
and  defendant  replied  that  he  would.  The 
clerk  then  aaked  it  he  saw  the  wder  signed, 
and  he  said  he  did.  The  did  not  have 
defendant  hold  up  bis  banOi  and  swear  blm 
at  all.  The  clerk  did  not  ask  defendant  If 
old  man  Richardson  signed  It,  or  that  he  saw 
Mr.  Richardson  sign  it"  Defendant  teeti- 
fled  to  the  same  state  of  facta.  Both  defend- 
ant and  witness  Will  Porter  further  testi- 
fied that  the  affidavit  was  not  read  over  to 
defendant  at  the  time  he  signed  It  This 
charge  is  lai^Iy  hinged  npon  the  langnage 
used  by  the  parties  during  the  conversation 
just  preceding  the  Issnanoe  of  the  license  and 
the  alleged  execution  or  signing  of  tlie  affi- 
davit If  the  conversation  occurred  as  de- 
tailed by  defendant  and  his  witness  Porter, 
and  such  was  his  understanding  at  the  time, 
it  suggested  a  mistake  of  fact  bo  far  as  the 
defendant  was  concerned.  The  affidavit  has 
him  in  the  attitude  of  swearing  that  he  saw 
A.  J.  Richardson  sign  the  order,  when,  un- 
der these  facts,  the  clerk  asked  no  such  ques- 
tion, and  it  was  not  a  matter  of  investiga- 
tion at  the  time  of  the  issuance  of  the  li- 
cense, under  appellant's  theory.  Everything 
detailed  by  the  two  witnesses  could  have 
been  literally  true  in  regard  to  his  seeing  the 
order  signed,  and  he  could  have  sworn  to  It 
without  being  guilty  of  false  swearing.  This 
was  a  very  important  issue  under  his  theory. 
He  in  fact  did  see  Miss  Nora  Richardson 
sign  the  order,  and,  if  that  was  the  extent  of 
the  information  which  he  conveyed  to  the 
clerk  in  answer  to  inquiries,  and  the  clerk 
inserted  the  contents  of  the  affidavit  and 
appellant  was  not  aware  of  It  and  signed  it 
without  its  being  read  over  to  him,  he  was 
entitled  to  this  charge,  and  under  that  phase 
of  the  case  would  have  been  entitled  to  an 
acquittal.  • 

The  judgment  is  reversed,  and  the  cause 
remanded. 

On  Rehearing. 

The  state  has  filed  a  motion  for  rehearing 
upon  the  ground  that  this  court  erred  in 
holding  that  the  trial  court  erred  in  falling 
to  give  special  Instruction  No.  1  asked  by  ap- 
pellant. Only  the  criticised  portion  of  the 
requested  Instruction  Is  copied  in  the  motion 
for  new  trial :  "If  you  further  find  that  the 
defendant  did  not  know  the  contents  of  said 
statement  If  any,  or  if  you  have  a  reasona- 
ble doubt  as  to  whether  defendant  knew  the 
contents  of  the  same,  you  should  acquit  the 
defendant"  The  state  contends  that  that 
portion  of  the  requested  Instruction  la  prac- 
tically the  same  as  that  given  by  the  court 
which  was  in  the  following  language:  "If 
the  defendant  did  not  know  that  the  alleged 
false  statem^ti  In  isald  affidavit  were  con^ 


talned  in  the  same,  or  if  yon  have  a  reason- 
able donbt  as  to  whether  he  did,  you  wUl  ac- 
quit blm."  TbB  contention  Is  ttiat  the  two 
charges  are  practically  similar.  This  did 
not  state  the  qnestlon  contended  ftv  bj  ap- 
pelant The  requested  instmctlon  is  given 
in  fnll  in  the  original  opinion,  and  we  deem 
it  umeceHary  here  to  repeat  it  An  iaapee- 
tton  the  duurge,  compared  with  that  givai 
by  the  court  In  our  Judgment  manlfeate  the 
fact  that  tin  two  charges  are  not  the  same. 
The  conrfa  diarge  was  very  gano-al  In  re- 
gard to  a  mistake  of  tect.  Inadvertence^  etc 
if  that  is  the  gnnmd  npon  which  it  Is  sought 
to  place  It  As  before  stated,  the  eaarVe 
charge  la  very  g^iwal,  Indeed,  on  the  qnee- 
tlon  of  mistake  and  want  of  knowledge  as  to 
the  contents  of  the  affidavit  alleged  to  be 
false.  The  requested  Instmctlon,  in  our 
judgment  pertinently  called  the  mattCT  to 
the  attention  of  the  court  and,  even  If  that 
charge  was  not  suffid^t  it  did  call  the  at- 
tention of  the  court  to  the  weakness  of  tbe 
general  charge,  and  exception  was  reserved 
both  to  tbe  general  charge  and  tbe  refusal 
to  give  the  special  Instruction.  The  original 
opinion  collates  the  facts  In  regard  to  this 
matter.  Defendant  testlfled,  as  did  Will  Por- 
ter, that  the  affidavit  was  not  read  over  to 
defendant  at  the  time  he  signed  It  The  Is- 
sue was  sharply  drawn  at  this' point  between 
the  state's  testimony  and  that  for  the  defend- 
ant there  being  the  clerk  as  a  wItoeM  for  the 
state  and  the  defendant  and  Will  Porta  for 
the  defense  on  this  crucial  issue  in  the  case. 
The  affidavit  as  before  stated,  had  appellant 
in  the  attitude  of  swearing  that  A.  J.  Rich- 
ardson signed  this  order,  when,  under  the  tes- 
timony of  defendant  and  Will  Port«*,  the 
clerk  asked  no  such  question,  and  that  It  waa 
not  a  matter  of  Investigation  at  the  time  the 
license  was  obtained.  We  repeat  that  every- 
thing said  by  witness  could  have  been  true 
in  regard  to  appellant  seeing  the  order  sign- 
ed, and  he  could  have  sworn  to  that  without 
being  guilty  of  false  swearing,  fos  he  did  see 
Miss  Richardson  sign  it  The  order,  as  set 
out  In  the  affidavit  and  made  a  part  of  the 
original  opinion,  has  appellant  in  the  atti- 
tude of  swearing  that  he  saw  A.  j.  Richard- 
son sign  it  If  appellant  swore  that  be  saw 
the  order  signed,  and  did  not  say  that  he 
saw  A.  J.  Rlchards<m  sign  it  and  was  not 
aware  of  the  fact  that  tbe  affidavit  contain- 
ed tbe  statement  that  he  saw  A.  J.  Rlctiard- 
SOD  sign  it  unquestionably  the  jury  should 
have  had  this  matter  pointed  out  to  them 
clearly  in  the  charge,  because,  under  that 
condition  of  things,  be  would  not  be  guilty 
of  having  sworn  that  he  saw  A.  J.  Richardson 
sign  it;  and  that  seems  to  be  tbe  crucial 
test  of  the  case,  and  was  evidently  so  regard- 
ed in  the  trial.  The  general  charge  of  mis- 
take of  fact  under  this  character  of  testl- 
moay  Is  not  sufficient  especially  when  ex- 
ception was  reserved  to  the  charge  given  and 
the  refusal  to  give  iq>ecial  instructions.  Cer- 
tainly, a  party  on  trial  for  felony  has  the 
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right  to  bare  tbe  \a.w  applied  fairly,  corrects 
ij,  and  pertinently  to  the  lasnea  made  by  the 
testimony.  Because  a  portion  of  the  special 
chai^  fx>rresponded  in  part  with  the  charge 
given  by  the  court  would  not  deprire  defend- 
ant of  the  rii^t  to  bare  that  portion  of  the 
charge  which  broi^ht  pertinently  to  the  Jury 
the  Israe  loTolred.  Whether  or  not  this  spe- 
cial charge  was  sufficiently  accurate,  It  does 
point  oat  the  matter  to  the  attentltm  of  the 
court,  and  the  law  should  hare  been  applied 
to  that  condition  of  fact 

We  see  no  reason  for  changing  our  views 
upon  the  question,  and  the  motion  for  re- 
bearlng  U  accordingly  overmled. 


HOLLAND  r.  STATB. 

(Cooit  of  Criminal  Appeals  of  Texas.  June  14, 

1005.) 

APPBAI,  BoRDS— SUVnOISHOT  OF. 

Dnder  Act  27th  Lee  (Gen.  Laws  1901,  p. 
291,  c.  124),  providing  that  an  appeal  bond 
"shall  recite  that  in  said  cause  defendant  was 
conricted  on  a  complaint  or  information  char- 
ging  bim  with  a  misdemeanor,  and  has  appealed 
to  the  county  court,"  a  bond  reciting  uiat  de> 
fendant  "has  given  notice  of  appeal  to  the  coun- 
ty court"  Is  suffici^t. 

_[Ed.  Note^For  cases  In  point,  see  vol.  15, 
Dent.  Die  OHmlnal  Law,  H^ni.  2712.] 

Appeal  from  Falls  Oountr  €k>nrt;  D.  H. 
Boyles,  Judge. 

Wash  Holland  was  convicted  of  a  misde- 
meanor. From  a  judgment  of  the  county 
court  dismissing  bis  appeal,  he  appeals.  Re> 
versed. 

Bounds  4e  Lewellyn  and  Bloe  ft  Bartlett 
for  appellant  Howard  Martin.  Asst  Atty. 
Gen.,  for  tbe  BtatB. 

DAVIDSON.  F.  J.  TUB  case  aiose  In  the 
Josttce  ooort  After  conTlctlott,  appeal  was 
taken  to  the  county  court,  where,  upon  mo- 
tion of  tiie  connty  attonwy,  tiw  appeal  was 
dismissed  on  the  ground  that  tba  i^ppeal 
bond  vas  not  snffldent  This  Is  the  ques- 
dm  smcgested  for  revlsloB. 

A  sofficient  extract  from  that  bond  may  be 
necessary,  to  wit:  ^'Whereas,  on  the  8d  day 
of  Febrnary,  1905,  in  the  above  styled  and 
numbered  cause,  pending  in  said  justice 
court  of  precinct  Na  1  of  FsUs  county,  Texas, 
the  said  defendant,  Wasb  Holland,  was  con- 
ricted on  a  complaint  chafing  him  with  a 
misdemeantn',  and  a  judgment  -was  at  said 
time  rendered  and  entered  against  said  de- 
fendant, Wash  Holland,  that  the  state  of 
Texas  have  and  recover  of  said  defendant 
the  sum  of  two  hundred  dollars  flue,  and  ail 
costs  of  said  prosecution,  and  from  which 
Judgment  said  defendant  has  given  notice 
of  appeal  to  the  county  court  of  said  Falls 
connty,  Texas."  The  motion  to  dismiss  Is 
baged  upon  the  allied  Insufficiency  of  this 
<?xpres8lon,  occurring  In  the  above  quota- 
(kn:  *^iaa  given  notice  of  appeal  to  the  coun- 


ty court"  By  the  act  of  the  Twenty-Sev- 
enth Legislature  <Gen.  Laws  1901,  p.  291,  c 
124)  It  Is  provided,  among  other  things,  as 
to  appeal  bonds,  "It  shall  recite  that  In  said 
cause  defendant  was  convicted  on  a  com- 
plaint or  Information  charging  him  with  a 
misdemeanor,  and  has  appealed  to  the  coun- 
ty court  and  shall  be  conditioned,"  etc.  The 
difference  between  the  stipulation  In  the 
bond  given  and  that  set  out  In  tbe  act  of  the 
Legislature  is  found  In  the  fact  that  the  law 
states  "that  defendant  has  appealed  to  the 
connty  court"  whereas  the  bond  recites 
"that  said  defendant  has  given  notice  of 
appeal  to  the  county  court."  The  contention 
here  is  that  this  Is  a  sufficient  compliance 
with  the  law.  This  Is  correct  There  can 
be  no  difference  substantially  between  the 
two  expressions  when  used  In  the  appeal 
bond,  the  bond  being  the  requisite  In  order 
to  consummate  appeals.  The  county  court 
erred  In  dismissing  the  appeal. 

The  judgment  Is  reversed,  and  ttie  cause 
remanded  for  trial  de  novo  In  tb»  oounty 
court 


BLLINGTON  v.  STATB. 
(Ooutt  of  Criminal  Appeals  of  TexasL  June  14, 
1905.) 

1.  Gbiuirai.  Lav— Tsui^-Appkai.  —  Huh- 

zxss  Ehbob. 

In  a  criminal  prosecution  the  exclusion  of 
evidence  of  a  conversation  cannot  be  regarded 
aa  injnrlous  to  defendant,  where  it  is  not 
shown  what  the  conversation  was. 

2.  Sakb— SitF-SsBvino  DxcuEATions. 

Where,  Id  a  prosecution  for  aggravated  as- 
aaalt  the  state  introduced  evidence  that  shortly 
after  the  offense  defendant  stated  to  prosecutor 
in  -the  presence  of  others  tbat  he  had  sliot  at 
prosecutor  and  nearly  bit  him,  and  intended  to 
kill  him,  evidence  that  shortly  after  the  shoot- 
ing defendant  went  to  the  house  of  a  certain 
person  and  gave  an  account  of  the  diflScnltyi  in 
which  he  stated  that  the  prosecutor  shot  at  him 
first  related  to  a  self-serving  declaration,  and 
was  not  admissible. 

[Ed.  Note. — For  cases  in  point  see  vol.  14, 
Cent.  Dig.  Criminal  Law.  H  92&-9S3;  vol.  BO, 
Cent  Dig.  Witnesses,  U  1^1 

8.  Saue—Vebdict. 

A  verdict,  statiiv  that  the  Jury  "assesses 
Us  punisbmttkt  to  fine  of  S300,"  is  not  vitiated 
by  the  use  of  the  word  "to '  instead  of  "at  a." 

[Ed.  Note. — For  cases  In  point,  see  vol.  15, 
Cent.  Dig.  Criminal  Law,  if  2090.  2107.] 

Appeal  from  District  Court,  Bell  County; 
Jna  H.  Furman,  Judge. 

Frank  Ellington  was  convicted  of  aggra- 
vated assault  and  appeals.  Affirmed. 

McMahon  ft  Curtts,  for  appellant  How- 
ard Martin,  Asst  Atty.  0«l.  Cor  the  State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  an  aggravated  assault  and  bis  punish- 
ment assessed  at  a  fine  of  $800,  and  he  ap> 
peals. 

Tbe  facts  of  this  case,  for  the  state,  brief- 
ly stated,  show  that  prosecutor,  Frank  Ban- 
man,  and  appellant,  Frank  Bllincton,  were 
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neighbors,  both  engaged  In  farmlns.  their 
farms  situated  on  Nolan's  creek,  In  Bell 
comity.  Prosecntor  on  the  day  In  question 
was  hunting,  and  pasaad  up  the  creek 
through  tbB  farm  of  Adams,  which  adjoined 
appdlanfs  farm.  There  he  witnessed  a 
wordy  altercation  between  Urs.  Adams  and 
appellant,  in  which  he  interfned,  and  told 
appellant,  substantially,  that  he  knew  If  Mr. 
Adams  was  at  home  he  would  not  talk  that 
way  to  Mrs.  Adams.  At^llant  then  turned 
his  attention  to  him.  Prosecutor  started 
towards  him,  and,  as  he  was  comli^,  appel- 
lant drew  his  hammer  first,  and  then  his  six- 
shooter.  Prosecutor  then  ran  to  a  tree,  and, 
when  he  got  about  two  steps  fnun  the  tre^ 
appellant  shot  at  him  first;  and  then  he  shot 
at  prosecutor. 

Appellant  reserved  two  bills  oC  ezcevtlona 
to  the  Inteoductkm  of  evidence  offered 
him.  The  first  bill  shows  that  while  de- 
fendant was  <m  the  stand  and  testified  in 
his  own  behalf,  counsel  for  defendant  asked 
him  to  state  the  conversation  had  between 
him  and  Mrs.  Adams  and  Frank  Bauman 
Just  Immediately  before  and  at  the  time  of 
the  shooting,  for  the  purpose  of  explaining 
Just  what  was  said  between  Mrs.  Adams,  de- 
fendant, and  Bauman,  and  for  the  purpose 
of  showing  that  appellant  had  not  provoked 
any  trouble  with  Bauman,  and  had  not  curs- 
ed and  abused  Mrs.  Adams  for  d<«glng  hU 
cows.  The  county  attorney  objected  to  this 
testimony — that  is,  the  portion  showing  a 
conversation  between  Mrs.  Adams  and  de- 
fendant which  did  iu)t  relate  w  refer  to 
Bauman — and  the  court  sustained  the  objec- 
tion to  this  portion  of  the  conversation.  Ap- 
pellant iiudsts  ttiat  this  part  of  the  conver- 
sation should  be  admitted,  as  It  was.  a 
part  of  the  res  gestffi  of  the  difficulty.  He 
says  that  If  defendant  had  been  permitted 
to  test^  in  r^ard  to  what  had  been  said 
between  himself  and  Mrs.  Adams  at  the 
time  of  the  shooting  he  would  have  shown 
that  the  shooting  was  not  provoked  by  any- 
thing said  or  done  by  him  immediately  be- 
fore or  at  the  time  of  the  shooting,  bat,  on 
the  contrary,  would  have  shown  the  rela- 
tions between  Mrs.  Adams  and  Frank  Bau- 
man were  of  the  very  friendliest  and  Inti- 
mate nature,  and  that  Bauman  shot  at  de- 
fendant without  any  provocation,  and  with- 
out defendant  knowing  that  he  was  present, 
because  of  the  threatening  words  and  con- 
duct of  Mrs,  Adams  towards  defendant.  If 
appellant  had  stated  that  portion  of  the  con- 
versation which  he  desired  to  prove,  so  that 
we  might  determine  Its  relevancy  and  mean- 
ing, it  would  seem,  then,  we  could  consider 
the  question  presented  In  the  light  of  the 
facts.  As  It  la,  he  merely  states  that  he 
wanted  to  prove  the  balance  of  the  conver- 
sation, and  he  says  that  this  would  bare 
shown  that  the  shot  was  not  provoked  by 
anything  said  or  done  by  him  Immediately 
^efore  or  at  the  time  of  the  shooting,  etc. 
This  Is  a  moe  conclusion  of  appellant,  and 


not  tlie  statonent  of  facts  he  was  not  pei^ 
mltted  to  prove.  UnqtiestliHiably,  U  the 
state  proved  a  part  of  Uie  omverBation,  ap- 
pellant was  wtltled  to  the  balance  refming 
to  the  same  subject  So  far  as  we  are  ad- 
vised, there  is  no  statmnent  of  what  this  con- 
versation was  about  If  appellant  had  set 
it  out  in  the  bill,  it  mlg^t  appear  to  be  very 
materlaL  On  the  other  band,  it  might  ap- 
pear to  be  absolutely  frivokms  and  of  do  Im- 
port In  the  absraice  of  a  statonent  as  to 
what  this  conversatton  was,  we  are  not  able 
to  say  that  its  exclusion  operated  to  the  inr 
jury  of  appellant 

In  theinext  bill,  appellant  shows  the  testi- 
mony of  Frank  Bauman  and  the  prosecutw 
and  Mrs.  Adams  as  to  how  the  difficulty  be- 
gan, and  who  fired  the  first  shot  The  bill 
shows  farther  that  appellant  denied  that  he 
fired  the  first  shot  And,  as  steted  In  his  tes- 
timony, the  first  shot  was  fired  by  prosecn- 
tor. Then  It  Is  shown  that  G.  B.  Adams  tes- 
tified that  on  ■  the  same  evening,  a  little 
while  after  the  difficulty,  he  <»me  home 
j^om  Belton,  and  Frank  Baimian,  the  prose- 
cntw,  was  at  his  bouse,  and  defendant  came 
up  to  tiie  house,  stnne  90  w  40  minutes  after 
the  shooting,  and  then  made  the  statement 
to  Frank  Bauman :  "I  shot  at  you  down  at 
the  creek,  and  yon  shot  ba<A  at  me,  and  I 
am  going  to  kill  you.  I  knoCkM  the  baA 
off  the  tree  next  to  yonr  head.  Ton  are  one 
Dutchman,  I  am  going  to  kill.  You  shot 
back  at  me."  That  this  'was  rested  a 
number  of  times  by  appellant  who  continu- 
ously curs^,  abused,  and  threatened  Bau- 
man, and  told  him  he  was  going  to  kill  him. 
Afterwards,  while  defendant  was  on  the 
stand  on  his  own  behalf,  he  testified  that  he 
was  at  Adams*  at  the  time  steted;  l^t  he 
came  by  there  on  his  way  from  Smith's, 
where  be  went  Immediately  after  tbe  shoot- 
ing,  not  knowing  that  Bauman  would  be 
there,  bnt  he  met  Adams,  Frank  Bauman. 
and  Mrs.  Bauman  all  there;  tliat  he  did  not 
nee  any  such  language  or  make  any  such 
stetemente  tl^ere  about  how  the  difficulty 
occurred,  as  testified  to  by  Adams.  After 
this,  appellant  proposed  to  prove  that  slunt- 
ly  after  the  shooting,  some  IS  or  20  minutes 
thereafter,  he  went  to  the  bouse  of  J.  H. 
Smith,  and  told  Smith  how  the  difficulty  oc- 
curred; that  prosecutor  shot  at  him  first; 
that  he  was  having  a  conversation  with  Mrs. 
Adams,  and  he  heard  Frank  Bauman  say 
somethlug,  and,  as  he  looked  around  towards 
him,  Frank  Bauman  was  shooting  at  him.  and 
was  in  the  act  of  reloading  his  gun;  when 
defendant  shot  at  him,  Bauman  was  getting 
ready  to  shoot  again.  That  this  was  what 
he  had  told  him.  That  the  n^  morning  he 
also  told  one  John  Knowlee  the  same  thing. 
He  proposed  to  prove  by  Smith  and  Knowles 
what  he  had  told  them.  He  Insisted  on  his 
right  to  do  this,  In  order  to  corroborate  hlf 
own  testimony,  and  to  rebut  the  testimony 
of  George  Adams  and  Mrs.  Adams.  This 
was  objected  to  on  the  part  of  the  atote,  on 
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the  ground  tbat  the  same  was  self-servliig, 
and  tbe  court  snstalned  tbe  objectloii.  Ap- 
pellant dtes  QB  to  a  number  of  autliorltleB, 
among  others  Campbell  t.  State,  3S  Tex. 
Or.  R.  160,  32  S.  W.  774;  Ooode  t.  State,  82 
Tex.  Gr.  R.  005,  21  8.  W.  102;  Kimball  T. 
States  ST  Tex.  Cr.  R.  281,  39  S.  W.  287,  66 
Am.  St.  Bep.  789.  All  of  these  cases  are  au- 
tborltr  fear  the  proposition  that  where  ap- 
pellant Is  put  <XD  ttie  witness  stand,  and  the 
state  has  Impeached  such  witness  by  showing 
ttiat  he  made  a  different  statement  to  that 
testified  to  by  him  upon  the  point  In  Issoe* 
it  Is  conqtetoit  for  ai^ellant  In  rebuttal  to 
show  tbat  be  made  a  similar  statement  to 
tiiat  testffled  to  by  him  abont  the  time  ot 
the  transactUm,  In  ordor  to  corrobcwate  the 
witness  We  do  not  understand  in  this  par* 
tlcolar  cue  that  the  testimcmy  offered  by 
the  state  was  fur  the  purpose  of  Impeach- 
ment; that  la,  it  was  or^laal  testimony 
■bowing  a  stmtement  or  confession  coming 
from  appellant  himself  as  to  bow  ttw  dUB- 
eulty  occurred.  It  was  not  onl^  a  ecmtah 
don  ct  ai^Uant,  but  it  appears  to  have 
been  in  tbe  course  of  a  conrersatlon  or  al* 
tat»Uon  between  prosecutor  and  appellant 
aobsequent  to  the  allied  <rfEense  that  these 
witnesses  testlfled  abont  We  do  not  believe 
the  role  ot  lmpeaduna[it  extends  to  this 
diarscter  oC  case.  If  wOt  wbesieTer  tbe  state 
proves  a  coifessimi  or  stetement  of  appel- 
lant as  to  how  a  difficulty  occurred,  as  orig- 
inal erldenos  against  hbn,  a^iellant  would 
be  antborlaed  to  Introduce  any  number  of 
witnesses  to  wbun  at  other  times  he  made 
dlfferoit  stetementa.  We  do  not  beUere  the 
court  wred  In  r^eetlng  tbls  testimony.' 

Appellant  also  objects  to  tbe  vodlct  of 
the  Jury,  because  the  same  is  not  dear.  We 
have  examined  tbn  Terdict,  and  It  seems  to 
us  that  tbe  obJectl<m  is  not  well  takoi.  The 
verdict  reads  as  follows:  "We,  the  Jury, 
And  the  defendant  guilty  of  an  aggravated 
assault  on  tbe  person  of  Frank  Baimian, 
and  assess  Ms  punlshmoit  *taf  flue  of  three 
hundred  dollars.'*  The  use  of  ti»  pr^>oaf- 
tion  "to"  instead  of  "at  a"  does  not  vitiate 
Oie  verdict. 

There  being  no  errors  In  tbe  record,  tbe 
Judgment  is  affirmed. 


KBABSn  V.  8TATB. 

'Goort  d  Orfmlnal  Appeals  of  tvxam.  Jma  14, 

1905.) 

1.  Raps— Assault  with  Intknt— Hvidstios— 
McNTAL  CoNornoH  or  Pbobecutbix. 

On  a  proaecDtion  for  assault  with  intent 
to  r^pe,  evidence  as  to  the  mental  condition  of 
prosecntrix  on  hst  return  home  from  the  drive 
&ring  which  the  offense  was  alleged  to  have 
been  conunitted  was  admlBslble. 

[Ed.  Note. — For  cases  In  point,  see  vol.  42, 
Oent  Dig-  Rape,  S  65-] 

2.  Sauk— CoirvnsATioiis. 

A  conversation  of  prosecutrix,  relative  to 
the  offense,  with  her  grandmother,  after  her  re- 
turn iiome,  not  in  to*  presence  of  defendant^ 


and  after  prosecntriz  and  defendant  bad  driven 
five  miles  from  the  acene  oi  tbe  offense,  was  not 
admissible. 

[Ed.  Note.— Fw  cases  In  point,  ase  rtL  4!^ 
Cent  Dig.  Rape,  t  67.] 

S.  Sauk— InsiBncmoRS. 

Wbere,  on  a  prosecution  for  aesaolt  with 
intent  to  rape,  there  was  evidence  of  intimacy 
between  the  parties  snch  as  mij^ht  lead  defeQd- 
ant  to  believe  his  advances  would  not  t>e  objec- 
tionable. It  waa  error  to  refuse  an  instruction 
that  if  defendant  klseed  and  hogged  prosecutrix, 
thinking  It  would  not  be  objectionable,  there 
waa  no  avaalt 

4.  Saks  —  Indicthiht  —  OonvioiiOH  —  Aa- 

QBAVATBO  A8SAtn:.T. 

Under  an  indictment  for  an  assault  with 
intent  to  rai>e,  which  does  not  charge  defend- 
ant as  being  an  adult  male  and  the  assaulted 
party  a  female,  a  c(»ivictl(m  tor  aggravated  as- 
sault may  be  had. 

5.  SaUE— EVJOBHCS. 

On  a  prosecution  foe  assault  with  intmt  to 
rape,  there  was  no  error  in  refusing  to  permit  a 
witnese  to  testify  to  having  klased  proseGUtrix. 

Appeal  from  District  Oonr^  Scurry  Ooun- 
ty;  H.  R.  Jones,  Judge. 

Knox  Kearee  was  Indicted  for  an  assault 
with  Intent  to  rape,  and  convicted  of  an 
aggravated  assault,  and  ho  appeals.  R» 
versed. 

Beall  &  Beall  and  A.  M.  Craig,  for  appel- 
lant. Cullen  a  Higglns,  Dist  Atty.,  and 
Howard  Martin,  Asat  Atty.  Gen.,  for  the 
Stete. 

BROOKS,  J.  Aiq;»olIant  was  Indicted  for 
an  assault  with  Intent  to  commit  rape,  and 
his  punishment  assessed  at  confinement  in 
the  county  Jidl  tor  a  term  oC  80  days  and  a 
fine  of  $500. 

The  recOTd  before  us  shovra  that  appellant 
carried  prosecutrix  to  a  party  about  eight 
or  nine  miles  from  her  home,  the  alleged 
assault  taking  place  on  tiie  road  while  re- 
turning from  tbe  party  to  town.  Upon  the 
trial,  among  oUier  things  objected  to  by  ap- 
pellant, was  the  tolkvwlng,  as  shown  by  the 
fifth  bin  of  exceptions:  Af^  It  had  been 
shown  by  tbe  testimony  tbat  defoidant  and 
Mr.  Ounn  had  brought  prosecntrix  In  a  buggy 
some  four  or  five  miles  from  the  country, 
after  tbe  assault  duirged  against  defendant 
occurred,  and  had  returned  her  to  the  house 
of  A.  J.  Scarborough,  vrtwre  prosecntrix 
Ifred,  and  told  tbem  tbat  prosecutrlz  bad 
fallei  out  of  the  buggy,  and  after  be  had 
started  away,  and  Mrs.  tfcarborough  bad 
gone  into  the  room  where  prosecutrix  was, 
tbe  stete  proved,  over  the  obJecQon  of  a»- 
pellant.  by  Mrs.  Scarborough,  tbat  wben  she 
got  into  the  room  where  proaecatrlx  was, 
she  seemed  very  much  excited,  and  that  wit- 
ness tried  to  quiet  her,  and  really  scolded 
her;  and,  by  bill  No.  7,  that  after  defendant 
told  Scarborough  that  prosecutrix  had  faint- 
ed on  tiie  way,  and  tendered  his  services 
to  go  tor  a  doctor  if  tb^y  wanted  one,  and 
had  gone  around  the  houss  and  outside  tbe 
room  where  prosecutrix  was,  and  irka  going 
towarda  the  yard  gate^  lbs.  Bcarborongh 
<q^ed  the  door  of  the  room  occupied 
prosecutrix,  and  tbat  prosecutrix  advanced 
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towardji  bar  and  b^an  mjiog  something 
Hboot  defendant  trying  to  take  ha  ont  of 
the  buggy,  and  that  wltnou  replied  to  prose- 
cntriz,  "Hudi!  he  vU!  hear  yon,"  and  that 
prosecutrix  then  ceased  to  esplaln  to  her. 
Defendant  objected  to  said  tostimony,  be- 
canse  it  was  not  res  gestee,  it  haTlng  been 
shown  that  prosecutrix  was  brought  In  by 
defendant  and  Mr.  Gonn  some  four  or  five 
miles  In  the  country  after  ttie  assault  hap- 
pened, and  because  same  was  a  conversation 
not  in  the  presence  and  hearing  of  the  de- 
fendant, was  highly  prejudicial,  etc.  We 
do  not  understand  lhat  the  law  would  ex- 
dude  the  mental  and  physical  condition  of 
prosecutrix  upon  her  return  home,  but  we  do 
understand  that  It  would  not  be  proper  to 
prove  the  conversation  had  betwe«i  prose- 
cutrix and 'her  grandQiother,  out  of  the  pres- 
ence of  defendant  and  long  after  the  alleged 
assault  was  committed,  as  the  record  here 
shows.  Garter  State  (Tex.  Or.  App.)  TO  6. 
W.  971:  Beddlck  T.  States  86  Tax.  Gr.  B.  466, 
34  a  W.  274,  60  Am.  St  Bep.  BO;  PelferUng 
V.  State,  40  Tex.  482;  Mcaure  t.  State  dUex. 
Or.  App.)  63  B.  W.  Ul;  Meredith  v.  States  40 
Tex.  48& 

The  appellant  requested  the  comrt  to  give 
the  Jury  the  following  spedal  Charge:  *'If 
you  believe  frmn  the  evidence  that  dtf endant 
tried  to  hug  and  kiss  Bell  Austin  [prosecu- 
trix] at  the  time  alleged  In  the  Indictment, 
or  If  you  believe  tiiat  he  did  hug  and  kiss 
ber  at  the  tlme^  but  did  so  with  no  Intention 
to  injure  ber  or  her  feelings,  and  at  said 
time  had  probable  grounds  to  believe,  and 
did  believe,  that  such  trying  to  kiss  her 
or  hug  and  kiss  her  would  not  be  objection- 
able to  her  or  would  not  be  ofTenslve  to  her 
feelings,  then  he  would  not  be  guilly  ot  an 
assault  or  a^ravated  assault**  Tbe  record 
before  us  showi^  according  to  the  testimony 
of  appellant  and  his  witnesses,  various  acta 
of  intimacy  on  the  part  of  appellant  towards 
prosecutrix,  and  that  said  acts  were  of  such 
a  cbaractor  as  to  be  a  predicate  Cor  appel- 
lant to  believe  tiiat  his  advances  would  not 
be  objectionable  to  prosecutrix.  Of  course, 
in  making  this  statement  we  are  merely 
passing  upon  the  testimony  of  appellant  and 
his  witnesses.  Tinder  his  testimony,  under 
the  ctrcumstences,  the  issue  as  stated  In 
said  charge  was  raised,  and  the  court  erred 
In  not  giving  the  same.  The  charge  of  the 
court  does  not  submit  any  such  defensive 
matter  to  the  Jury.  There  can  be  no  assault 
without  Intent  to  Injure.  Where  a  party  be* 
Ileves  or  has  reason  to  believe  his  advances 
will  not  be  objectionable,  and,  so  believing, 
he  makes  advances,  the  Intent  to  injure  be- 
ing lackli^,  he  would  not  be  guilty  of  an  as- 
sault. Mart  Shields  v.  State,  88  Tex.  Or.  B. 
13,  44  S.  W.  844 ;  Cbambless  v.  State,  79  S. 
W.  677,  10  Tex.  Ot  Rep.  206;  Stripling  T.  i 
States  80  S.  W.  876,  10  Tex.  Ot.  Bep.  322. 

Appellant  Insists  in  his  brief  that  under 
an  Indictment  for  assault  with  Intent  to  rape 
which  does  not  charge  defendant  as  being  an 


adult  male  and  tha  askaulted  party  as  a  fe- 
male, conviction  tar  aggravated  assault  could 
not  be  had.  This  la  Incorrect  Under  an  In- 
dictment tor  assault  with  Intent  to  rape,  any 
character  of  an  assault  iq»n  a  female  by  a 
man  could  be  iwaven. 

By  bill  No.  e  mip^lant  complains  that  the 
court  erred  In  refusing  to  permit  Earnest 
Lockhart  to  testis  to  having  kissed  prosecu- 
trix. In  this  there  was  no  error.  The  proof 
does  not  diow  that  appellant  was  present  or 
was  cognisant  of  such  impn^or  omdact  U 
it  occurred.  Furthermore,  the  fact  that 
proeecutrlx  may  have  kissed  witness  Lock- 
hart  would  be  no  argument  that  she  would 
kiss  appellant 

Appellant  has  several  bills  of  taee^tUsn  to 
tin  argument  ct  the  prosecuting  attwncy. 
The  court  qualifies  these  bUls  by  showing 
that  appellant's  counsel  inuvoked  much  of 
this  illeml  argmnrat  ^thont  passing  se- 
riatim upon  the  various  gnestiona  raised 
almig  this  line,  we  will  say  that  to  cases  of 
this  cbaractor  the  court  should  be  especially 
careful  to  see  that  appellant's  counsel,  as 
well  as  state's  counsel,  confine  their  argu- 
ment to  the  evldmca  totroduced  iqmn  the 
trial.  The  character  of  the  offense  allq^ed 
to  the  Indictment  of  itself  snflldently  arous- 
es the  passions  of  the  Jury,  and  Is  tberetore 
calculated  to  lead  Ihem  away  from  a  Inti- 
mate consideration  of  the  testimony,  with- 
out either  counsel  bringing  to  review  qoes- 
tlons  and  matters  dehors  the  record.  This 
being  true,  as  stated,  the  argument  should 
be  strictly  confined  to  the  evidence  adduced. 

Foi;  the  errors  discussed,  the  Judgment  Is 
levttsed,  and  toe  cause  remanded. 


LOGAN  V.  LBNNIZ.* 

(Court  of  OivU  Appeals  of  Texas,  Juno  T, 

1906.) 

1.  AOOPTION  —  DZSIHHBBITAIf ox  OP  AOOFnD 

Oh  n,D— Statutes. 

Under  Saylea'  Ann.  Cfv.  St  1897,  art.  I, 
providing  that  anv  person  wishing  to  adopt  an- 
other 0:8  his  legal  heir  ma;r  do  so  by  filing  a 
statement  in  writing  reciting  that  be  adopts 
the  person  named  therein  as  nls  legal  heir,  and 
article  2,  providing  that  the  statement  entitles 
the  person  adopted  to  all  the  rights  and  priv- 
ileges, both  in  law  and  eqnit;,  of  a  legal  heir 
of  the  party  so  adopting  him,  an  Instrament 
adopting  a  child,  reciting  that  It  was  executed 
In  consideration  of  love  and  affection  for  the 
child,  and  the  further  consideration  of  the  re- 
linquishment of  his  posseaaion  and  control  by 
his  parents,  and  ^bat  the  adopted  child  should 
be  entitled  to  all  the  prlvlieses  of  a  iMal  heir 
of  the  adopting  parent  during  the  child's  in- 
fancy and  majority,  creates  no  more  responsi- 
bility for  the  adopting  parent  and  grants  no 
more  rights  to  the  adopted  child,  than  are  fixed 
by  the  statutes;  and  the  execution  of  a  will 
disinheriting  the  adopted  child  is  binding  on 
him. 

[Ed.  Not& — For  cases  In  point  see  vol.  1, 
Oent  Dig.  Adoption,  H  8B-40l] 

2.  Saue. 

In  the  absence  of  an  aereenent  on  the  part 
ot  an  adopting  parent  to  leave  propwtj  to  his 


*Appltratton  tor  writ  Dt  error  dlsmUssd  br  Su- 
premo  Court. 

Digitized  by  Google 


IiOQAN  T.  LKNNIZ. 


MS 


adopted  child,  the  adoption  doei  not  nipport  a 
claim  bejood  the  atatatory  provMoiis. 

(Ed.  Note. — For  cases  Id  point,  see  vol.  1, 
Cent.  Dig.  Adoption,  »  3fi--4a] 

8.  FlNDINOa  or  FAOT— AEnAI<-OOR0X.TrBITB- 
HESS. 

AMiere  no  exception  is  taken  to  the  findings 
of  fact,  and  no  request  made  for  other  findings, 
and  there  is  a  statement  of  facts  in  the  record, 
assignments  of  error  attacking  the  findings  of 
fact  on  the  ground  of  omissions  therefrom  are 
without  menL 

4.  AasiOKiCENTs  or  Bbbob— STrmcnnoT. 

Assignments  of  error  that  the  coart  erred 
In  refusing  to  allow  piaintltE  to  take  a  nonsuit, 
and  that  tha  court  erred  in  givii^  plaintiff  a 
nonsuit  and  then  entering  Judgment  against 
plaintiff,  are  too  general  to  be  considered. 
6.  SaMB— SrATEKKNT— SumciMiOT. 

A  statement,  in  connection  with  an  assign- 
ment  of  error,  consisting  of  an  opinion  as  to 
tbe  effect  of  the  pleadiogs,  and  making  refer- 
ence to  the  transcript  for  the  pleadiags,  is  In- 
sufficient, under  rule  31  for  the  Courts  of  Civil 
AppoUs  (67  8.  W.  xvi),  providing  that  the 
statement  must  tw  made  faithfully  in  reference 
to  the  whole  of  that  which  is  in  the  record  bear- 
ing on  the  proposition  to  which  it  is  subjoined, 
and  the  professional  responsibility  of  counsel 
who  makes  It,  and  without  intermixing  with  it 
arguments,  reasons,  conclusions,  or  luerencea. 

An»eal  from  District  Court;  Bexar  Oonnty; 
A.  W.  Seellgsmi,  Judge. 

Action  by  Robert  Logan  against  Mollle 
Z^ennlx.  FKom  a  lodgment  in  favor  of  de- 
fendant, plaintiff  appeals.  Affirmed. 

D.  A.  McAsklll  and  H.  3.  SalUwar,  for 
appellattt.  0.  8.  Robinson,  for  appellee. 

FLT,  J.  This  is  a  suit  Inetltnted  by  ap- 
pelant to  recover  of  appellee  a  one-half  un- 
vlded  Interest  In  a  certain  tract  of  land,  con- 
taining 214  acres  tai  Bexar  county.  Ai^el- 
lee  pleaded  not  gnllty  and  Itmltationa  She 
afterwards  asked  for  and  obtained  an  In* 
Jnnetlon  restraining  appt^lant  from  Interfere 
Ing  vltli  Qie  property.  In  an  amended  peti- 
tion, appellant  allied  that  in  August,  1861, 
R.  3.  L«inb  and  Susan  Lennlx  agreed  with 
his  paratts'.  In  consideration  of  th^  relln- 
qidsbment  of  the  care,  castOdy,  and  control 
of  appellant,  that  they  would  adopt  him 
and  leave  him  all  their  property  at  ttielr 
death;  that  he  at  once  went  to  Uve  wIUi 
said  H.  J.  and  Susan  Lennix,  and  contlnned 
to  Uve  with  them  antll  the  death  of  Susan 
Lemiis;  in  188%  and  thereafter  contlnned  to 
live  with  R.  J.  Lennix  and  bis  wife^  the  ap- 
pellee herein;  that  the  contract  betwem  his 
parents  and  the  parties  adopting  him  was 
In  writing,  and  was  subscribed  by  them,  and 
was  dnly  and  r^lariy  witnessed  by  Ma- 
rion Parke  and  Becky  Tinkle,  but  that  the 
same  was  not  recorded,  through  the  careless- 
ness of  T^ennlx  and  wife,  and  was  lost  or 
destroyed,  or  is  now  In  the  possession  of 
appellee;  that  afterwards  R.  J.  Lennix,  by 
his  cortaln  contract  in  writing,  which  was 
dnly  executed  an'd  recorded  as  required  by 
law,  agreed  with  the  parents  of  appellant 
that  be  should  have  all  the  property  of 
which  said  Lennix  should  die  possessed; 
that  Ansan  Lennix  died  intestate  In  1806) 


seised  and  possessed  of  a  community  In- 
terest in  $B,000  wortli  of  pascmal  pn^erty; 
that,  a  few  weeks  after  the  death  of  Susan, 
B.  J.  Lennix  married  appellee;  and  that  no 
offqvrlng  resulted  from  elthar  marriage.  It 
was  fnrHier  alleged  that  13ie  land  In  contro- 
tOTsy  was  bought  and  paid  for  with  the 
commnnl^  property  R.  J.  Lennix  and 
Susan  Lennix,  and  tiiat  said  R.  J.  Lenntx 
died  on  February  27,  1908,  leaving  a  will 
in  which  he  had  bequeathed  tiie  whole  of 
his  estate  to  appellee,  which  will  had  been 
dnly  admitted  to  probate  on  March  2.  1903. 
The  cause  was  tried,  without  the  Interven- 
tion of  a  Jnry,  and  judgment  was  rendered 
in  flivor  of  appellee. 

It  was  shown  by  the  evidence  that  In 
1804^  when  appellant  was  four  years  of 
age,  he  was  legally  adopted  by  B.  J.  Len- 
nix by  a  statement  In  writing  as  follows: 

"State  of  Texas,  County  of  Bexar.  Know 
all  men  by  these  presrata,  that  R.  1.  Len- 
nix of  the  County  and  State  afOiesatd,  in 
consldwaticm  of  the  love  and  affiection  that 
I  have  for  Robert  Logan,  aged  four  ywm, 
the  child  of  John  B.  Logan  and  Sarah  B. 
Lc^au,  and  the  further  oonrideratlon  ot  the 
rellnquishmait  of  the  possession  and  control 
by  the  said  parente  of  the  said  infant  unto 
me  until  he  becomes  twoity-wie  years  of  age, 
have  adtvrted,  and  by  these  presents  6o 
adopt  the  said  Robert  hogan  as  my  legal 
heir,  and  as  snch  diall  be  oitttled  to  all  tiie 
privileges  as  such  during  his  Infsn^  and 
majority  as  fully  as  if  he  were  a  diUd  le- 
gally begotten  by  me." 

That  statement  was  signed  and  acknowl- 
edged by  R.  J.  L«mix  and  duly  recorded. 
Susan  Lennix  did  not  adopt  appellant  as 
her  child,  and  executed  no  papers  in  con- 
nection with  BDcfa  adoptlfHi.  There  was  evi- 
dence of  the  exeentlon  of  a  paper  by  the 
parents  of  appellants  In  which  they  relin- 
quished his  possession  and  control  to  R.  J. 
Lennix.  Snssn  Lumlx  died  Intestate  and 
childless  In  1866,  leaving  no  property  except 
her  community  Interest  in  an  estate  conslst- 
iDg  of  about  75  horses  and  200  cattle.  Short- 
ly Rttat  her  death  R.  J.  L«mix  married  ap- 
pellee, and  in  1867  rented  tba  land  In 
c<mtroversy,  which  was  then  wild  and  un- 
improved, and  built  a  small  house  and  set- 
tied  m  the  same.  In  1871  the  land  was  con- 
veyed to  B.  J.  Lennix  for  ^500.  The  cattle 
were  sold  about  the  time  of  the  purchase. 
From  18B7  to  lOOS,  when  R.  J.  Lennix  died, 
he  and  appellee^  his  wife,  lived  on  the  land, 
and  continued  to  Improve  it  They  bad  no 
children.  Appellant  remained  with  R.  J. 
Lennix  and  appellee  until  be  was  abont  17 
years  of  age,  when  be  went  off,  bat  returned 
at  different  times  and  stayed  with  tiiem. 
Before  appellant  reached  his  majnitj  he  got 
Into  trouble,  and  R.  3.  Lennix  spent  abont 
91,000  in  helping  him  oat  of  It  For  many 
years  prior  to  bis  death,  B.  J.  Lennix  was 
not  on  good  terms  with  appellant.  R.  J. 
Lennix  died  In  1908,  leaving  a  will  to  which 
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he  begneattaed  all  of  his  property  to  his  wlfe^ 
MolUe  Lennlx.  He  owned  no  property  ex- 
cept the  land  In  controTersy  and  one  horse 
and  one  cow.  The  will  was  dalj  prohated, 
and  appellee  remained  in  poaseaaion  of  the 
land  In  controversy. 

The  writing  executed  by  R.  J.  Lennlx 
created  no  more  responsibility  for  him,  and 
panted  no  more  rights  to  the  party  adopted, 
than  are  fixed  and  granted  by  the  statute 
which  proTldea  for  the  adoption  of  heirs 
(articles  1,  2,  Sayles*  Ann.  GIt.  St  1897). 
In  the  first  article  It  Is  provided  that  *'any 
person  wishing  to  adopt  another  as  his  legal 
heir,  may  do  so  by  filing  In  the  office  of  the 
clerk  of  the  county  court  of  the  county  In 
which  he  may  reside,  a  statement  In  writ- 
ing by  him  signed  and  duly  authenticated  or 
acknowledged  as  deeds  are  required  to  be, 
which  statement  shall  recite  in  sabstance 
that  he  adopts  the  pwson  named  therein  as 
bis  legal  belr,  aud  the  same  shall  he  admit- 
ted to  record  In  said  office."  In  article  2  it 
is  provided  that  the  statement  in  writing, 
OKecnted  as  required,  entitles  the  person 
adopted  "to  all  the  rights  and  privileges, 
both  in  law  and  In  equltTi  of  a  legal  heir 
of  the  party  so  adopting  him."  In  the  state- 
ment of  R.  J.  Lennlx,  he  assumed  no  more 
burdens  and  granted  no  more  rights  and 
privileges  to  appellant  that  the  statute  Itself 
Imposed  and  granted.  Through  that  state- 
ment appellant  was  placed  In  the  same  po- 
sition as  that  which  a  legal  heir  of  R.  J. 
Lennlx  would  have  occupied  towards  him 
In  connection  with  his  property.  As,  under 
the  statute,  appellant  could  be  disinherited 
as  any  lawfully  begotten  heir  might  be  dis- 
inherited, so  he  conld  be  disinherited  under 
the  terms  of  the  statement  filed  by  Lennlx 
in  the  county  court  The  recitation  of  love 
for  the  person  adopted,  and  the  relinquish- 
ment by  the  parents  of  control  and  posses- 
sion of  him,  did  not  place  appellant  In  any 
more  advantageous  position  as  to  the  prop- 
erty than  that  occupied  by  a  legal  heir. 
The  statute  placed  him,  so  far  as  the  prop- 
er^ of  B.  J.  Lennlx  was  concerned.  In  the 
same  position  as  that  occupied  by  a  child 
of  his  body.  Ek:kford  v.  Knox,  67  Tex.  20a 
2  S.  W.  372.  Nothli^  was  added  to  the 
strength  of  his  position  by  the  statement  in 
writing. 

It  has  been  held  In  this  state  that  the 
adoption  of  a  child  does  not  give  the  person 
adopting  him  the  right  to  bis  services  or 
custody,  the  only  effect  of  such  adc^Uon  be- 
ing to  make  the  child  the  heir  at  law  of  the 
person  adopting  him.  Taylor  v.  Deseve,  81 
Tex.  246,  16  S.  W.  1008.  It  Is  intimated 
in  that  decision  that  no  relinquishment  upon 
the  part  of  the  parente  would  preclude  them 
from  resuming  possession  of  their  child.  It 
would  seem,  therefore,  that  the  relinquish- 
ment upon  the  part  of  the  parents  of  appel- 
lant amounted  to  nothing,  except  that,  in  a 
contest  for  the  custody  of  the  child,  a  court 
might  place  the  child  in  the  care  of  those 


where  he  would  be  best  cared  for.  As  aaWi 
by  the  Supreme  Court  in  Legate  ▼.  Legate, 
87  Tex.  248,  28  S.  W.  281:  "The  attempted 
transfer  is  not  a  contract  and  cannot  be 
enfM-ced  as  snch,  because  neither  the  child 
nor  Ita  custody  was  a  subject-matter  of  con- 
tract'* Such  a  transfer  would  merely  ren- 
der the  possession  of  the  child  lawful  Id 
the  person  to  whom  It  had  been  rtieased. 
and  would  place  a  court  in  a  position  to  ad- 
judge possession  of  the  child  to  that  person 
from  whose  custody  it  would  gain  the  great- 
est advantage.  In  the  case  of  Jordan  v.  Ab- 
ney,  07  Tex.  296,  78  8.  W.  486.  it  Is  held 
"that  a  contract  between  two  persons,  upon 
valuable  consideration,  that  one  will,  at  his 
death,  leave  property  to  the  other.  Is  en- 
forceable, where  no  statute  is  contravened, 
is  held  by  an  almost  unbroken  current  of 
authority,  English  and  American."  Id  that 
case  demurrers  were  sustained  to  a  petition 
In  which  It  was  alleged  that  the  father  of 
the  plnlntlfT,  In  consideration  of  J.  C.  Ogle 
and  wife.  Harriet  Ogle,  agreeing  to  leave 
her  their  property  at  their  death,  had  re- 
linquished the  custody  of  her  to  them.  Tbe 
husband  had  died,  and  by  his  will  had  be- 
queathed his  property  to  his  wife.  It  was 
also  alleged  that  the  wife  had,  after  the 
death  of  the  husband,  agreed.  In  considera- 
tion of  plaintiff  performing  certain  house- 
lurid  duties,  that  the  plalntlCT  should  have 
all  her  proper^  at  her  death.  The  court 
held,  in  terms,  that  the  contract  of  Mrs. 
Ogle  was  binding  upon  her  property,  but 
did  not  pass  directly  upon  the  validity  of 
the  relinquishment  of  the  custody  of  the 
child  as  a  conslderatI(m.  It  would  seem 
clear,  If  the  doctrine  of  L^^te  v.  Legate 
Is  COTrect^  that  a  mere  rellnqnlshment  of  the 
custody  of  a  child  would  not  be  a  snffident 
consideration  for  a  contract  to  leave  prop- 
erty of  the  contracting  party  at  his  death  to 
another.  It  will  be  noted  that  In  the  propo- 
sltlm  quoted  above  from  Jordah  v.  Abney, 
97  Tex.  296,  78  B.  W.  486,  as  to  a  contract 
between  two  persons  that  one  will  at  his 
death  leave  property  to  the  other,  could 
not  be  held  to  have  reference  to  a  contract 
between  two  persons  for  fme  to  leave  prop- 
erty to  a  third  person,  and  the  court  must 
have  bad  in  view  only  the  contract  between 
Mrs.  Ogle  and  the  plaintiff  In  that  case. 
We  conclude  that  the  Supreme  Court  did 
not  intend  to  hold  that  the  relinquishment 
pf  custody  of  a  child  by  the  parenta  woold 
alone  be  a  sufficient  consideration  for  a 
contract  to  leave  property  to  the  child.  How- 
ever, If  such  was  the  intrattlon  of  the  Su- 
preme Court  the  trial  court  In  effect  con- 
cluded, upon  sufficient  evidence,  that  there 
was  no  agreement  to  leave  the  property  to 
appellant  u[>on  the  part  of  Lennlx  and  wife, 
but  that  Lennlx  only  agreed  to  ad<4>t  the 
child  according  to  the  provisions  of  the  stat- 
ute, and  did  BO  adopt  him.  As  said  In  Clark 
V.  West,  96  Tex.  487,  73  S.  W.  707:  "In  the 
absence  of  an  agrenueut  to  leavs  th»ir 
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prag«rl7  to  the  adcvtod  ddld.  the  promise 
to  adf^t  would  not  support  a  claim  b^^ond 
the  Btatatory  prarlsloiiB." 

The  aarignmentB  of  oror  attacUsg  the 
Ondings  of  fact  oa  the  ground  of  omissiona 
ther^  have  no  merit,  because  no  exception 
was  taken  to  the  findings,  and  no  request 
waa  made  for  other  findings,  and  there  Is 
also  a  statement  of  facts  In  the  record.  Oat- 
tie  Company  t.  Buma,  82  Tex.  60,  17  &  W. 
1013;  Spencer  r.  James  (Tex.  OIt.  App.)  43 
3.  W.  556. 

The  e^teenth  and  nineteenth  asalgn- 
menta  are  consl^red  together  In  the  brief. 
The  first  Is:  "The  court  erred  In  refusing 
to  allow  plaintiff  to  take  a  nonsuit"  The 
lattOT  Is:  "The  court  erred  in  giving  plain- 
tiff a  nonsuit,  and  then  entering  judgment 
against  plaintiff."  The  assignments  are  too 
general  to  be  considered.  They  would  re- 
quire a  search  of  the  record  to  ascertain 
the  error,  if  any,  in  connection  with  them. 
They  are  not  followed  by  a  statement  that 
throws  any  light  npon  the  errors  desired  to 
be  reached.  The  attempted  statement  con- 
sists of  an  opinion  that  the  pleadings  of 
appellee  would  not  sustain  an  action  of  tres* 
pass  to  tzy  title,  and  reference  is  made  to 
the  transcript  for  the  pleadings.  Douglass 
V.  Duncan,  66  Tex.  123,  18  S.  W.  348;  Myn- 
ders  T.  Ralston,  68  Tex.  409,  4  S.  W.  8&i; 
PaUs  L.  A  O.  Co.  V.  Chlsholm,  71  Tex.  S28, 
9  S.  W.  479;  Am.  Legion  of  Honor  t.  Bo- 
weU,  78  Tex.  677,  15  S.  W.  JttT;  Haley  t. 
Davidson,  48  Tex.  015,  rule  81  for  Courts  of 
Civil  Appeals,  67  S.  W.  XTt 

The  cause  having  been  tried  without  a 
Jury,  and  the  facts  necessary  to  a  recovery 
by  appellee  having  been  proved  by  compe- 
tent evidence,  the  admission  of  incompetent 
or  Irrelevant  evidence  is  not  ground  for  re- 
versal. The  conclusions  filed  by  the  trial 
Judge  do  not  todicate  that  he  was  Influenced 
by  the  admission  of  the  evidence  of  which 
complaint  Is  made. 

The  Judgmmt  is  affirmed. 


GULF,  a  *  B.  F.  RT.  CO.  et  aL  v.  BEAT- 
TIB  et  al.* 

(Court  of  CMl  Appeals  of  Texas.   June  H 
190S.) 

1.  CABBina  or  Livx  Btook— DnioinOE  is 
llAKino  Tbip. 

It  is  the  doty  of  a  common  carrier  receiv- 
ln|  live  stock  for  transportation  to  use  reason- 
able dilieence  to  transport  the  same  within  a 
leasonaUe  tlnw. 

[Gd.  NoCe^Fot  cases  In  ptrint,  sss  vol.  ft 
Cent.  Dig.  Carrien,  |  022.] 

2.  SAIO—DCUT  XH  TaAHSPOflTATXOn— Mkas- 

uax  or  Dahaobs— iHsrancnons. 

Where  the  court,  In  an  action  aralnst  a 
carrier,  allowed  a  recovery  only  for  damages 
resalting  from  delay  In  tbe  transportation  of 
cattle,  an  instruction  fixing  the  measure  of  dam- 
sfes  as  the  Afference  Iwtweea  the  market  val- 
ie  of  the  cattle  In  tiie  condition  they  were  when 
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tbxy  reached  their  destination,  and  what  their 
market  value  would  have  been  on  their  readi- 
Ing  their  destination,  had  the  carrier  used  rea- 
sonable diligence  to  transport  them  within  a 
reasonable  time,  was  proper. 

[Ed.  Note. — For  cases  In  point,  sss  VoL  9, 
Cent.  Dig.  Carriers,  S  864.] 

8.  Saue— Reasonable  Tom  to  Make  Tbxt 

— iHSTBUCnOHB. 

Where,  In  an  action  against  a  carrier  for 
delay  in  transporting  a  shipment  of  cattle,  it 
was  shown  that  the  cattle  were  unloaded  at  an 
intermediate  point  after  a  run  of  17  hours,  and 
there  fed  and  watered  and  detained  for  about 
23  hours,  an  instmgtlon  that  the  shin>er  was 
not  entitled  to  damages  on  account  of  un- 
loading the  cattle  was  properly  refiued,  because 
eliminating  Uie  period  they  were  detained,  in 
determining  the  reasonableness  of  the  time  con- 
sumed in  mailing  tbe  entire  trip. 
4.  Appeal  — AssioNUEifT  of  Erbob— Refeb- 

ENCB  TO  EVIOENGB—SUFFICIBHCT. 

Where  the  correctness  of  a  requested  In- 
struction depends  on  the  evidence,  the  appellant 
must,  in  connection  with  his  assignment  of  er- 
ror complaioing  of  tbe  refusal  to  give  it,  refer 
to  the  evidence  making  It  applicable,  and  ref- 
erence to  all  the  testimcmy  ia  insufficient  to  re- 
quire the  court  to  review  the  assignment. 

Appeal  ttom  Dtetrlct  Conrt,  Oooln  Oonnty; 
D.  B.  Barrett,  Jodga 

Action  by  James  Seattle  and  another 
against  the  Gulf,  Colorado  ft  Santa  F6  Rail- 
way Company  and  another.  Fkhd  a  judg- 
ment for  plaintiffs,  defendants  ajq^eal.  Af- 
firmed. 

J.  W.  Terry  and  A.  H.  Culwell,  for  appel- 
lants. Davis  ft  Garnets  tor  appelleee. 

JAMICS,  a  J.  TUs  action  was  for  dam- 
ages fov  delay  to  the  transptntotlon  of  a  sl^ 
mflDt  of  cattto  teem  Gainesville,  Tex.,  to 
Kansas  CUy*  Mo.  Tbe  oonrt  submitted  the 
case  solely  on  tbe  issue  of  unreasonable  de- 
lay. Verdict  for  $876.03. 

There  was  testimony  to  show  a  ccmslder- 
abls  delay  over  One  reasonable  time  to  the 
run  ttmn  Oalnesrllle  to  Parcel;  that  on 
readitog  AAansaa  Ottj,  ttta  a  nm  of  17 
boors,  tbe  cattle  were  unloaded  for  food,  wa- 
ter, and  rest,  and  kept  then  24  hours;  and 
we  may  say  generally  fliat  there  was  evl< 
Heace  amply  snstotoing  tbe  conclnslon  that 
the  cattle  sbmiMi,  to  ordinary  and  reasmable 
course  of  transportation,  have  reached  Kan- 
sas City  cm  tiie  nwmlns  of  March  4tb,  to 
time  tar  HkB  market  of  toat  day,  bat  did  not 
reach  thve  until  tbe  next  day ;  also  that  this 
bad  tile  effect  ct  materially  redudng  tbe 
w^bt  and  appearance  of  tbe  cattle,  and  af- 
fected tiie  price,  as  compared  with  that  thcg^ 
waiM  have  sold  for  tbe  day  before,  by  tiie 
amount  of  tbe  recovery.  We  therefore  over- 
rule tin  first  assignment  of  error ;  also  the 
second  and  tblrd  asslgnmeala,  which  rest 
npon  tbe  same  foundation,  via.,  tbe  soffl- 
dency  of  the  evidence  to  warrant  the  forego- 
ing facts. 

Tbe  fonrth,  fifth,  and  sixth  assignments  we 
overnda  The  conrt  diarged  that  it  was  the 
dnty  of  deftiidanto  to  use  reasonable  dlll- 
goice  to  transport  tbe  cattle  to  Kansu  City 
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within  I  reasonable  time,  and  made  this  the 
standard  of  defradants'  duly.  The  assign- 
ments complain  of  this  as  Imposing  a  greater 
duty  than  rested  upon  defendants.  Appellants 
do  not  dignify  the  proposition  with  any  dis- 
cussion, and  we  have  failed  to  dlscorer  any- 
thing wrong  In  said  rule.  In  connection  with 
the  fifth  assignment,  the  charge  upon  the 
measure  of  damages  Is  questioned.  The 
charge  was  tliat  if,  by  reason  of  the  delay, 
"the  cattle  were  Injured,  and  their  market 
value  at  Kansas  City  when  they  arrlTcd  there 
In  the  condition  they  were  In  when  they  ar- 
rived there  was  las  than  their  market  value 
would  have  been  when  said  cattle  would  hava 
arrived  at  Kansas  City  In  the  condition  they 
would  have  been  In,  had  the  defendants  nsed 
reasonable  diligence  to  get  them  there  within 
ft  reasonable  time,  then  yon  will  find  for 
plalutlffs  the  difference  between  the  market 
value  of  said  cattle  in  the  condition  they  were 
when  th^  reached  Kansas  City  and  what 
their  market  value  would  have  been  in  the 
condition  th^  would  have  been  In  when  they 
would  have  reached  filansas  City,  had  the  de- 
fendants nsed  reasonable  diligence  to  trans- 
port them  within  a  reasonable  tlmew"  Ap- 
pellants complain  of  this,  and  say  that  the 
true  measure  was  simply  the  difference  be- 
tween the  market  value  of  the  cattle  in  the 
condition  and  at  the  time  they  arrived  at  des- 
tination, and  what  would  have  been  their 
market  value,  bad  they  been  handled  with 
ordinary  care  and  arrived  at  destination  at 
the  time  they  should  have  arrived.  The  court 
allowed  plaiotlffB  to  recover  only  for  dam- 
ages resulting  from  delay,  and,  with  this  er- 
planatlon,  we  see  no  difference  In  the  meas- 
nre  contended  for  and  the  one  charged. 

The  sev^th  assignment  complains  of  the 
refusal  of  the  following  tostmctloD:  "It  was 
the  duty  of  defendants  to  unload  said  cattle 
for  feed,  water,  end  rest  at  the  ezpiraticui  of 
twenty-eight  hours,  and  not  to  permit  said 
cattle  to  remain  on  the  cars  for  a  period  of 
more  than  twenty-^ht  hours  without  nnload- 
ing  them  for  feed,  water,  and  rest;  and  yon 
will  not  allow  plaintiffs  anytliing  as  damages 
on  account  of  defendants  unloading  said  cat- 
tle at  Arkansas  City  for  feed,  water,  and 
rest**  This  charge  would  have  been  an  as- 
sumption that  the  period  of  about  23  hours 
during  which  fbB  cattle  were  held  at  Arkan- 
sas City  was  to  be  eliminated  from  the  jury's 
consideration  in  passing  on  the  reasonable- 
ness of  the  time  consumed  in  m^ing  the  trip. 

The  nlntli,  tenth,  eleventh,  twelfth,  and 
thirteenth  asslgnmaita  are  overmled.  The 
testimony  complained  of  in  each  Instance  was 
proper. 

The  eighth  assignment  complains  of  the  re- 
fusal of  the  following  charge:  "You  are  In- 
structed that  defendants.  If  negligent  In  the 
transportation  of  said  cattle,  are  only  liable 
for  depreciation  in  the  flesh  of  said  cattle 
over  and  above  the  natural  depreciation  in 
flesh,  if  any ;  but  you  cannot  allow  damages 
tar  depredation  in  wel^t  caused  cat- 


tle falling  to  eat  food  and  drink  water,  as 
such  damages  are  too  uncertain  and  r^ote 
to  permit  a  recovery  for  same."  Tlie  correct- 
ness of  this  Instruction  would  depend  on  the 
state  of  the  testimony.  Appellants  should,  Ic 
their  brief,  In  connection  with  this  assign 
ment  refer  to  the  evidence  making  such 
charge  appllcabla  The  brief  says:  "See 
statement  under  flrst  assignment**  When  we 
look  there,  we  And  what  is  supposed  to  be  a 
copy  of  all  tiie  testimony  in  tiie  case,  cover- 
ing S3  pages  of  printed  matter.  We  think, 
under  the  rules,  we  ought  not  to  giTe  tUs  as- 
signment any  further  notice. 
Affirmed. 


SAN  ANTONIO  BREWING  ASS'N 
BRKNTS.* 

(Court  of  Civil  Appeals  of  Texu   May  17. 

190S.) 

LSASBS— CONSTBUCTIOn— USK   OT  FbOPEBTT— 

Saloomb  —  UstuwraL  Bnanniw  Bpbbkb- 
Dm. 

Where  a  lease  provided  that  It  was  onder- 
■tood  that  tbe  building  was  leased  to  the  lessee 
for  the  purpose  of  conducting  a  first -class  sa- 
loon, etc.,  such  piovisioa  did  not  prevent  the 
lessee  ccmductinf  any  le^tlmata  busineM 
tberdn;  and  hence  the  fact  utat,  by  the  sub- 
sequent passage  of  a  local  option  law  dnrlng 
the  term.  It  became  unlawful  to  longer  main- 
tain the  saloon,  did  not  authorize  the  lessee  to 
abandon  the  lease. 

[Ed.  NotiCr— For  cases  In  point,  see  vol.  32, 
Cent.  Dig.  Landlord  and  Tenant,  9  4fi4.] 

Appeal  fi-om  District  Court,  Orayson  Coun- 
ty; J.  M.  Pearson,  Judge. 

Action  by  W.  Brents  against  tbe  San 
Antonio  Brewing  Asaodatlon.  Prom  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Don  A.  Bliss,  f(ff  an^Hant  Wolfe,  Hare 
&  Max^,  for  appellee. 

KST.  3,  October  17,  1901,  ICartln  Oaold- 
In,  aa  owner  sdA  leaaor,  entered  Into  a  writ- 
ten contract  witA  tbe  Ban  Antonio  Rrewlng 
Association,  as  lessee  by  dw  tetmu  of  which 
a  certain  house  and  lot  In  tbe  dty  of  Sbier- 
man,  in  Orayson  county.  Tex.,  were  leased 
for  a  term  of  five  yean,  b^nnbig  Octobw 
21,  1901,  for  a  cniMeratlon  of  94.ti0(^  pay- 
able In  mon^y  InstallmraitB  ot  $75  each. 
Thereafter  Gauldin  sold  the  property  to  W. 
B.  Brents,  and  on  Felnrnary  26^  1909;  a  sup- 
plemental contract  was  made,  which.  In  ef- 
fect, snbstltoted  Brrats  for  Oanldln  as  own- 
er and  lessor  In  the  original  contract  It  was 
the  nndostandlng  of  the  partlee  tliat  tbe 
property  would  be  used  aa  a  retail  Uqiior  sa- 
loMi,  and  the  Brewing  Association  aobleaMd 
it,  and  it  was  naed  for  that  purpose  until  It 
became  nnlawfnl  to  do  so.  Aa  tSie  mult  of 
an  election  prevlonsly  htfd,  what  known 
as  tbe  **Local  Option  Law**  went  Into  ^«ct 
in  Grayson  county  on  the  20th  day  of  Janu- 


•RetacMinc  d«ni«d  -'nne  tl,  1906,  u4  writ  at  errur 
dsalsd  br  SiunvsM  Conrt. 
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ai7,  1904,  by  vhidk  It  became,  and  still  Is, 
nnlawtol  to  sell  Intfudcatlng  liquors  In  that 
coQDty.  The  brewing  association  paid  tbe 
rent  up  to  March  21, 1904,  and  refused  to  pay 
ffir  any  other  portion  of  the  teem  of  the 
lease.  In  fact,  soon  after  the  local  option 
law  went  Into  effect  the  brewing  association 
announced  its  intention  to  abandcm  tbe  rent- 
ed premlso^  and  remove  therefrom  certain 
property  placed  there  by  it  On  the  4th  day 
of  February,  WOl,  Brents  sued  out  a  dls- 
tms  warrant  iqion  the  ground  that  the  brew- 
ing association  "was  about  to  remove  its 
propnty  from  said  rented  premises."  The 
distress  warrant  was  returned  to  the  dis- 
trict court,  where  Brents,  as  plaintiff,  filed  a 
volomlnons  petition,  and  the  San  Antonio 
Brewing  Association,  as  defendant,  filed  a 
voluminoiu  answer.  The  case  went  to  trla^ 
resulting  in  a  Judgment  for  flie  plalntUE  for 
9Se2.tB^  and  the  defendant  has  SKtealed. 

Tbe  trial  Judge  filed  findings  of  fact,  some 
of  wUch  are  assailed  in  this  court  We  have 
examined  the  record,  and  find  testlmimy  sup- 
porting  the  findings  complained  ot  The 
main  defense  reUed  on,  which  was  orwrnled 
in  th^  oonrt  heAaw,  and  is  urged  with  seal  In 
this  court.  Is  the  contention  that  the  adop- 
tion of  tbe  local  <^on  law  released  appellant 
from  the  lease  contract  The  ccmtentlon  is 
that  ttm  cxmtract  rertricted  Uie  use  frf  the 
leased  premises  to  a  saloon  tar  tbe  sale  of 
taitindcatliv;  Hquors,  and  that  when  such  use 
became  unlawful  by  tiie  adoption  of  the  local 
option  law,  appellant  could  not  lawfully  per- 
form all  the  terms  ot  tbe  contract,  and  for 
that  reason  should  not  be  held  bound  there- 
by. As  originally  written  dated,  and  signed 
by  llie  lessor,  the  contract  contained  this  pan- 
flgraph: 

"(6)  It  la  understood  that  the  buUdlng  is 
leased  to  the  lessee  for  the  purpose  of  coo- 
doctlng  a  first-class  saloon  and  shall  not  be 
used  for  any  disreputable  purpose,  nor  shall 
any  nuisance  be  permitted  on  the  premises, 
and  in  case  the  lessee  shall  violate  this  pro- 
vision, the  owner  may  cancel  the  lease  and 
take  possession  in  the  manner  specified  in 
paragraph  three  of  this  contract  It  Is  fur- 
ther tmderstood  that  the  lessee  shall  have  the 
privilege  of  subletting  the  premises,  provid- 
ed that  no  part  of  same  shall  be  sublet  for 
any  disreputable  or  lll^al  purpose  or  to  any 
disreputable  parties;  nor  shall  said  building 
be  sublet  for  any  purpose  other  than  for  con- 
ducting a  saloon  without  tbe  consent  of  the 
landUud  In  writing." 

However,  before  the  contract  was  signed 
by  appellant  as  lessee  the  following  was  add- 
ed: 

"(6)  It  Is  understood  that  the  building  is 
leased  to  tbe  lessee  for  the  purpose  of  con- 
ducting a  first-class  saloon,  and  shall  not  be 
used  for  any  disreputable  purpose,  nor  shall 
any  nuisance  be  permitted  on  the  premises, 
and  in  case  the  lessee  shall  violate  this  pro- 
Tision,  tbe  owner  may  cancel  the  lease  and 
take  possession  in  the  manner  specified  in 
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paragraph  three  of  fiiis  contract  It  is  fur- 
ther understood  that  the  lessee  shall  have  the 
privilege  of  subletting  the  premises,  provid- 
ed that  no  part  of  same  shall  be  sublet  for 
any  disreputable  or  illegal  purpose  other  than 
for  conducting  a  saloon,  without  the  consent 
of  the  landlord  in  wilting.** 
'  This  latter  paragraph  of  the  contract  is 
treated  to  appellant's  brief  as  a  repetition  of 
tbe  sixth  paragraph^  but.  If  correctly  tran- 
SOTlbed  in  the  reourd,  the  provisions  In  the 
two  are  essentially  different  In  the  first 
it  Is  stEpnlated  that  the  premises  shall  not 
be  sublet  for  any  disreputable  or  illegal  pur- 
pose, or  to'  any  disr^table  parties,  nor  for 
any  purpose  other  than  conducting  a  saloon, 
without  the  written  consoat  of  the  lessor, 
while,  in  the  seomd,  subletting  is  expressly 
authwlaed  for  any  legal  and  reputable  bosi- 
neo^  without  the  consent  of  the  lessor.  This 
latter,  having  been  added  to  and  constltutli^ 
the  last  stipulation  in  the  contract,  should 
pexbaps  be  held  to  control  the  former  par- 
agnu>b,  reauhring  written  cmisent  ct  the  ap> 
ptilee  in  order  fear  appellant  to  sublet  the 
premises  for  other  use  than  conducting  a  sa- 
loon. At  any  rate,  the  latter  is  in  conflict 
with  the  fbrmer,  and  leaves  it  in  doubt  as 
to  what  restrictions  were  Intaded  to  be  pla- 
ced upon  the  power  to  sublet  whidi  tbe  con- 
tract expressly  confers  upon  the  lessee. 

But  aside  from  13ie  conflict  betweoi  tiie 
two  paragraphs,  and  testing  tbe  defense  re- 
fared  to  by  tbe  omstructicm  that  should  be 
given  to  tbe  former  paragraph  considned  by 
Itself,  we  are  of  tbe  (nrinicm  ttiat  tbe  adop- 
tion of  the  local  option  law  did  not  release 
appelluit  from  the  obligations  imposed  1^ 
the  lease  ocmtract  The  language^  **It 
understood  that  the  buUding  is  leased  to  ths 
lessee  for  the  purpose  of  conducting  a  flrst- 
class  saloon,"  etc.,  was  no^  in  our  opinion, 
placed  in  the  contract  for  tbe  purpose  of 
creating  a  limitati«i  which  would  deny  to 
the  lessee  the  right  to  use  the  prepay  for 
any  other  purpose.  Tbe  business  to  which 
the  lessee  Intended  to  devote  the  premises 
was  known  to  tiie  lessor,  and,  no  doubt  the 
I  latter,  for  his  own  benefit  desired  to  obli- 
gate the  lessee  to  so  conduct  the  business  as 
to  cause  tbe  least  detriment  to  the  premises, 
and  not  otherwise  injure  the  lessor.  A  re- 
striction was  Intended  not  as  to  any  legiti- 
mate business,  but  only  as  to  the  manner  of 
conducting  the  contemplated  business.  Hence 
we  conclude  that  the  adoption  of  the  local  op- 
tion law  did  not  deprive  appellant  of  the  ben- 
eficial use  of  the  premises,  nor  release  it  from 
the  lease  contract  If  the  contract  was  aa 
restrictive  as  contended,  and  denied  appel- 
lant the  right  to  use  the  premises  for  any 
other  purpose^  then  a  different  question 
would  be  presented;  but  such  Is  not  the 
case,  and  we  express  no  opinion  on  that  sub- 
ject. Our  views  on  the  question  presented 
and  decided  are  supported  by  authority.  Ker- 
lej  V.  Mayer  (Oom.  PI.)  SI  N.  T.  Supp.  819. 
Ai^ellant  alleged  that  the  distress  warrant 
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waa  wrongfully  and  malldoiuly  sued  out; 
and,  'by  plea  In  recoDvention,  sought  to  re- 
cover damagee  tberefor.  The  court  below 
held  that  the  warrant  was  properly  sued  out; 
and  decided  against  appellant  on  Its  plea  In 
reconvention.  Several  questions  are  present 
ed  bearing  on  that  phase  of  the  case,  but  we 
believe  the  trial  court  ruled  cwrectly,  and 
overrule  all  asatgnments  of  error  relattaig  to 
that  subject. 

The  trial  conrt  rendered  Judgment  for  the 
plaintiff  for  $56,  the  value  of  certain  fixtures 
belonging  to  hlin  and  removed  by  the  de- 
fendant, and  for  $867.65  for  the  breach  of 
rental  contract;  and  It  is  Insisted  that  the 
correct  measure  of  damage  was  not  applied 
for  the  breach  of  the  contract  In  appel- 
lant's brief  it  is  contended  that  "the  differ- 
ence between  the  cash  value  of  the  rental 
stipulated  In  the  contract  and  the  cash  rental 
value  of  the  leased  premises  for  the  unex- 
pired portion  of  tbe  term  at  the  time  of  the 
breach  Is  the  correct  measure  of  damages." 
We  think  the  rule  contended  for  by  appel- 
lant supports  the  Judgment  The  findings  of 
fact  show  that  the  contract  was  breached 
March  21,  1904;  that  the  reasonable  rental 
value  of  tbe  premises  during  the  remainder 
of  the  term  (from  March  21,  1904,  to  Octo- 
ber 21,  1906)  was  $45  per  month,  or  $30  per 
month  less  than  the  contract  price;  and  the 
trial  Judge  also  found  as  a  fact  that  "the 
difference  between  the  present  worth  of  tbe 
contract  price  of  said  premises  for  the  unex- 
pired term  of  said  lease  and  the  present 
worth  of  tbe  reasonable  rental  of  said  prem- 
ises for  the  unexpired  part  of  said  lease  Is 
$867.65,  and  that  plaintiff,  by  reason  of  a 
breach  of  the  lease  contract,  has  been  dam- 
aged in  this  sum."  Ooncedlng  the  correct- 
ness of  appellant's  proposition  of  law,  It 
seems  to  us  that  the  findings  referred  to  sup- 
port the  Judgment 

Some  other  questions  are  presented  In  ap- 
pellant's brief,  which  we  deem  It  unnecessary 
to  discuss  in  this  opinion.  They  have  all 
been  considered,  but  our  conclusion  Is  that  no 
reversible  error  has  been  shown,  and  the 
Judgment  will  be  affirmed. 

Affirmed. 


FT.  WOBTH  ft  D.  O.  RT.  GO.  et  aL  r. 

STATE. 

(Court  of  Civil  Appeals  of  Texas.   June  7, 

1905.) 

1.  MoNOPouEs  —  Anti-Tbdbt   Statutes  — 

CONSTRUCTTON. 

Since  the  anti-trust  act  of  1899  (Lawa 
1899,  p.  246,  c.  146)  is  not  as  broad  tn  Its  ef- 
fect or  scope  as  the  anti-truflt  act  of  1903  (Laws 
1903,  p.  119,  c.  94),  the  ruling  of  the  Supreme 
Court  that  a  certain  contract  is  not  in  violation 
of  the  act  of  1903  is  conclusive  that  the  con- 
tract is  not  In  violation  of  the  act  of  1899. 


2.  Saue— AoTion  fob  Pesaltieb— Tecobt  or 

Case. 

Where  an  action  is  brought  to  recorcr  a 
penalty  allowed  by  the  anti-trust  statotea  ot 

Texas,  no  right  of  the  state  to  the  penalties 
can  be  based  on  the  ground  that  tbe  contract, 
which  waa  alleged  to  be  In  violation  of  the  Tei- 
as  statutes,  also  created  a  monopoly  at  com- 
mon law,  or  was  In  violation  of  the  terms  of 
the  antf-tmst  statutes  of  the  United  States. 

Appeal  from  District  Court  TraTlB  Oonuty; 
Geo.  Calhoun,  Infi^. 

Action  by  the  state  against  tbe  Ft  Worth 
&  Denver  City  Railway  Company  and  others. 
From  a  Judgment  In  favor  of  Hie  state,  de- 
fendants appeal.  Reversed. 

Stanley,  Spoonts  &  Thompson,  Andrews, 
Ball  &  Streetman.  and  J.  D.  Gulnn,  for  ap- 
pellants. C.  K.  Bell.  Atty.  Gen..  John  W. 
Brady,  Co.  Atty.,  Allen  &  Hart  and  D:  A. 
McFatI,  for  the  State. 

FISHER.  C.  J.  The  certificate  of  this 
court  to  tbe  Supreme  Coort  embracing  cer- 
tified queaUons,  together  with  the  opinion  of 
the  Supreme  Court  (87  S.  W.  386)  In  answer- 
ing the  questions  certified,  fully  state  the  na- 
ture and  result  of  this  case,  together  with 
tbe  facta  found  by  the  trial  coort  The  opin- 
ion of  the  Supreme  Court  Is  a  final  disposi- 
tion of  the  case.  The  suit  Is  for  penalties, 
predicated  upon  the  anti-tmst  statutes  of 
1899  (Laws  1899,  p.  246,  c.  146),  and  1906 
(Laws  1903,  p.  119,  c.  94).  Tbe  Supreme 
Court  bolds  that  the  contract  In  question  Is 
not  In  violation  of  any  of  the  terms  of  the 
act  of  1903;  and  so  much  of  tbe  case  as  la 
predicated  upon  tbe  act  of  1899  may  be  dis- 
posed of  with  the  statement  that  If  the  Su- 
preme Court  Is  correct  In  the  conclnsloo 
reached  that  the  contract  Is  not  governed  by 
any  of  the  terms  of  the  act  of  1908,  it  must 
follow  that  It  is  not  violative  of  any  pro- 
vision of  the  act  of  1899,  for  that  net  Is  not 
as  broad  in  Its  effect  and  scope  as  the  act  of 
1908. 

Some  Intimations  were  made  In  argument, 
In  tbe  submission  of  the  case  to  thta  coort 
that  the  contract  in  question  created  or  bsd 
the  effect  of  creating  a  common-law  monopo- 
ly, and  was  in  part  violative  of  tbe  trams  of 
the  anti-trust  statute  of  Congress  known  as 
the  "Sherman  Act"  With  these  two  ques- 
tions we  have  no  concern,  and  about  which 
we  express  no  opinion,  because  the  suit  here 
being  merely  to  recover  a  penalty,  which  Is 
allowed  only  by  the  anti-trnst  statutes  of  tiie 
state  of  Texas,  no  right  of  the  state  for  the 
penalties  sought  to  be  recovered  conld  be 
predicated  whatever  upon  the  ground  that 
the  contract  created  a  monopoly  at  common 
law,  or  was  violative  of  the  terms  of  the  an- 
ti-trust statute  of  the  United  States. 

The  Judgment  of  the  trial  court  la  rerNsedr 
and  here  rendered  in  favor  ot  appdUntk 
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H.  li.  CHAMBERS  &  CO.  t.  HEBBING. 

(Court  of  Civil  Appeals  of  Tezac   Jane  14. 
1906J 

1.  Afpkai.  —  Motion  fob  New  TbiaI/— Rec- 
OBD — Review. 

An  allegation  in  a  motion  for  a  new  tri- 
al that  the  court  ruled  on  a  partlcnlar  matter 
brought  before  it  docs  not  dispense  with  the 
neceBsity  of  showing  In  tbe  record  tbat  the 
court  acted  thereon  DsiEoTe  the  mling  will  be 
leviewed  on  appeaL 

2.  Bbokebs  —  Kecotxet  of  FosniT  Monet 
Paid  bt  iHTENDma  PuBOHAaBB— Pasties. 

In  an  action  hj  an  owner  of  land  to  re- 
cover the  forfeit  money  paid  to  hie  broker,  em- 
ployed to  procure  a  purchaser,  by  an  intended 
purchaser  who  (ailed  to  complete  the  purchase, 
the  purchaser  ia  not  a  proper  party. 
8.  SAUE—CnsTOH— Effect. 

The  right  of  one  employing  a  broker  to 
procure  a  purchaser  for  his  land  to  recover  from 
the  broker  the  forfeit  money  paid  by  an  in- 
tt^ndiuK  purrhnapr  failing  to  coiiii-li't"  '■  ■  -  ' 
chase  ia  not  affected  by  a  custom  that  forfeit 
money  paid  belongs  to  the  broker,  the  owner 
not  contracting  with  reference  thereto. 

4.  Bamb— TniB  TO  Sub. 

Where  an  intendlne  purchaser  of  land,  who 
had  paid  a  sum  as  forfeit  money  to  the  broker 
employed  to  sell  it,  refused  to  complete  his  con-  ! 
tract  of  purchase,  and  waived  the  time  within  - 
which  be  coald  complete  it,  and  the  broker  con-  , 
verted  the  sum  paid,  the  right     the  owner  of  ' 
the  land  to  sue  the  broker  fur  muu  sum  ac-  ' 
cmed,  tlioagh  the  time  for  the  purchaser's  com- 
pletion of  uie  purchase  had  not  expired. 

Appeal  ftom  TBmnt  Ooanty  Court;  R.  F. 
Milam,  Judge. 

Action  bj  T.  B.  Herring  against  H.  L. 
Chambers  &  Go.  From  a  jndgmott  tar 
plaintiff,  defendants  appeal.  Affirmed. 

Eeaez  ft  Mothershead,  for  appellants.  B. 
W.  Stewart,  for  an^lee. 

FLT,  J.  This  iB  a  suit  instituted  by  ap- 
pellee In  tlie  justice^  court,  and  thence  ap- 
pealed  to  the  county  court  Appellee,  on  a 
trial  in  tiie  last-named  court  before  a  jnry, 
obtabied  a  Twdict  and  jndgment  for  flOO, 
with  intareat  at  6  per  eeat.  per  annum  from 
date  of  Judgment  Appellants  pleaded  a 
connterclaim  of  9120  in  the  Justice's  and 
county  courts. 

Tbe  facts  disclose  that  app^ee  placed  a 
tract  of  80  acres  of  land  In  the  hands  of  ap- 
pellants,  who  were  land  agents,  for  sale. 
Thay  contracted  to  sell  the  land  to  J.  B. 
Dean  finr  f2,400,  and  he  deposited  a  nots  for 
flOO  wttb  fhem  as  a  guaranty  tbat  he  would 
take  the  property  if  the  tfUe  was  good,  and 
fai  eaae  the  title  to  the  land  was  defective 
tbe  note  was  to  be  returned  to  Dean.  The 
contract  was  In  writing.  Dean  failed  to  lake 
the  land,  and  paid  the  amount  of  tbe  note 
to  ai^Uants.  Apprise  requested  payment 
of  tliat  sum  to  Mm,  but  it  was  refused  by 
appelUmtB.  Appellee  had  agreed  to  pay  ap- 
pellants  5  pw  cent  of  tbe  purchase  price  of 
the  land  If  they  sold  It 

Tbe  •first  second,  and  third  assignments 
of  mor  complain  of  the  action  ot  the  trial 


courts  In  refusing  to  make  J.  B.  Dean  a  par- 
ty to  the  snit  Tbe  record  falls  to  disclose 
that  any  effort  was  made  bjr  appellants- to 
have  Dean  made  a  party  to  tbe  suit.  In  either 
court  Auctions  to  that  effect  In  the  mo- 
tion for  new  trial  cannot  dispense  with  a 
showing  in  the  record  tbat  the  conrt  acted 
on  tbe  matters  desired  to  be  reviewed.  It 
may  be  aald,  however,  tbat  there  Is  noth- 
ing in  tbe  record  in  any  manner  indicating 
tbat  Dean  was  a  necessary  or  even  propv 
par^.  Dean  paid  the  money  to  appellants, 
as  agents  of  appellee,  after  he  had  deter- 
mined not  to  take  the  land.  There  was  no 
question  to  be  settled  as  to  him.  He  had  de- 
termined tbat  he  had  forfeited  tbe  money 
due  on  the  note,  and  volunterlly  paid  the 
money.  He  bad  no  Intwest  in  It  to  be  adjur 
dlcated.  It  was  merely  a  question  of  whether 
appellanU  or  appellee  should  baye  it  and 
the  Jury  properly  determined  that  It  belonged 
to  appellee.  No  cu8t(Hn  prevailing  In  Ft 
Worth  among  real  estato  agents  conld  deter- 
mine tbe  rights  of  the  parties  to  this  suit 
Tbe  matter  was  propeily  determined  by  the 
contract  between  the  parties.  Appellants 
had  no  right  to  any  fees  or  commissions,  be- 
cause tbey  were  contingent  on  a  sale,  and  a 
sale  was  not  consummated.  It  may  have 
been  a  custom  to  take  forfeit  money  to  pro- 
tect agents  in  their  fees,  but  appellee's  rights 
cannot  be  determined  that  custom,  but 
must  rest  upoa  the  law  i^^plicable  in  such 
cases.  Appellee  was  not  shown  to  have  con- 
tracted with  any  view  to  any  such  custom. 

Tbe  contention  that  this  suit  was  brought 
before  the  time  named  to  the  contract  up  to 
which  Dean  could  deternUne  whether  or  not 
he  would  teke  the  land  cannot  aid  appel- 
lants.  Dean  bad  waived  the  time,  had  paid 
the  money,  and  tt  had  been  oonwted  by  ap- 
l^lants,  and  appellee's  cause  of  action  bad 
arisen. 

None  of  the  assignments  of  error  la  well 
taken,  and  tbe  Judgment  vrtll  therefore  be 
afiBrmed. 


MISSOURI.  E.  &  T.  RY.  CO.  OF  TEXAS 
V.  SISSON, 
(Court  of  Civil  Appeals  of  Texas.  June  7* 

1905.) 

Railboads— Acrrion  fob  Pessonaz.  Irjubies 
— Insteuctions. 

In  an  action  against  a  railroad  for  injuries 
to  plaintiff  in  attempting  to  cross  the  defend- 
ants track,  where  one  of  the  grounds  of  neg- 
ligence relied  on  was  the  failure  of  defendant's 
Bervanta  to  keep  a  lookout  for  persons  about  to 
cross  the  track,  the  refusal  of  a  special  charge 
that  if  the  jury  believe  from  the  evidence  that 
the  servants  in  charge  of  the  engine  by  which 
plaintiff  claimed  to  have  l>een  Injured  were  ex- 
ercising ordinary  care  to  keep  a  lookout  for  per- 
sona undertaking  to  cross  the  track,  then,  with- 
out further  inquiry,  they  should  God  for  the 
defendant  on  that  Issue,  was  erroneous,  though 
the  court  had  charged  tbe  converse. 

Appeal  from  District  Court,  Hill  County; 
Nelson  Phillips.  Judge. 
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Action  by  Wiley  Bisson  agalnit  the  Mla- 
Bovrl,  Eansas  &  Texas  Railway  Oompany  of 
Texas.  From  a  Judgment  In  faror  cf  plains 
tUt»  defendant  appeals.  RoTersed. 

T.  8.  IfiUer  and  Ramsey  &  Odell,  for  ap- 
pellant Wear,  tf orrow  &  amitbdeal,  for  aj^ 
pellee. 

FISHER,  a  J.  We  OTermle  all  ot  appel- 
lant's assignments  of  erzor,  except  tlie  fifth, 
whlcb  complains  ot  tbe  refusal  of  the  conrt 
to  give  appellant's  special  charge  Na  7, 
wliicb  te  as  follows:  "If  yon  believe  from 
tbe  evidence  In  this  case  that  tbe  servants 
of  defendant  in  charge  of  the  engine  by 
which  tbe  plaintiff  claims  to  have  been  hart 
were  exercising  ordinary  care  (that  is,  sach 
care  as  a  person  of  ordinary  pmdence  would 
have  used  under  tbe  same  or  similar  drcnm* 
stances)  to  keep  a  lookout  for  persons  under- 
taking to  cross  Its  track,  then,  In  such  event, 
you  wUl,  without  further  Inquliy,  find  for 
the  defendant  on  this  issue."  This  charge 
was  refused.  One  of  tbe  grouitds  of  negli- 
gence relied  upcm  was  tbe  failure  of  the  en- 
gineer and  fireman  to  keep  a  lookout  tax  per- 
sons about  to  cross  tbe  railway  track.  Tbe 
appellee  was  Injured  In  undertaking  to  cross 
the  track  on  one  of  the  public  streets  of  tbe 
city  of  Hillsboro.  The  court  Instructed  tbe 
jury  that  if  those  operating  tbe  engine  In 
approacblng  tbe  crossing  in  question  failed 
to  keep  a  reasonable  lookout  for  i>erson8  who 
might  be  approaching  l^e  track  upon  the 
crossing,  and  such  failure  constituted  negli- 
gence, etc..  and  the  plalntUC  was  thereby  in- 
jured, to  find  tor  plaintiff.  The  charge  re- 
quested and  refused  stated  tbe  convene  of 
tbe  charge  given,  and  the  peculiar  facts  in 
the  record  required  its  submission. 

For  the  error  in  refusing  to  give  this 
diarge,  tbe  Judgment  is  reversed,  and  Ihe 
cause  remanded. 

RevOTsed  and  remanded. 


SOVEREIGN  CAMP  WOODMEN  OF  THE 
WORLD  V.  BROWN  et  al.* 
(Court  of  Civil  Appeals  of  Texas,   fifay  21, 

MuTDAi,  Bbnifit  Ikbueawcx— Cbbtifioates— 
Acceptance. 

Where  the  by-laws  of  a  mutual  benefit  so- 
cle^ provided  that  the  first  asseaBmeDt  and 
dues  must  be  paid  by  the  applicant,  and  for- 
warded, together  with  tbe  acceptance  of  the 
certificate,  to  the  sovereign  clerk,  immediately 
after  tbe  delivery  of  tbe  certificate,  it  was  not 
necessary  to  the  validity  of  the  certificate  that 
the  member  should  have  executed  a  written  ac- 
ceptance. 

Appeal  from  District  Court,  Johnson  Coun- 
ty; Nelson  Phillips,  Judge. 

Action  by  Urs.  Sallle  Brown  and  others 
against  the  Sovwelgn  Camp  Woodmen  of  tbe 
World.  From  a  Judgment  for  plaintiffs,  de- 
fendant appeals.  Affirmed. 


■Rnhearing  denied  Juno  2(t,  1905,  and  writ  ot  error 
dlsmliMd  by  Supreme  Court  for  irant  of  Jurlidlc- 
tlon. 


Brome  &  Burnett  and  S.  C.  Paddelford. 
for  appellant  Odell,  Phillips  &  Johnson  and 
Bamsey  ft  Odellf  for  appellees. 

KET,  J.  Appellees  broug^it  this  suit  against 
appellsnt  on  a  benefit  certificate  alleged  to 
have  been  issued  and  delivered  to  J.  R. 
Brown,  tbe  husband  and  fatba  of  the  plain- 
tiffs. Tbe  defendant  filed  an  answer,  em* 
bracing  a  general  denial,  a  plea  of  non  est 
factum,  and  a  special  plea  alleging  that  the 
certificate  sued  on  bad  never  been  delivered 
to  Brown,  and  that  he  had  failed  to  comply 
with  certain  provisions  of  tbe  contract. 
There  was  a  Jury  trial,  resulting  In  a  ver- 
dict and  Judgment  for  the  plaintiffs,  and  the 
defendants  have  appealed. 

The  first  assignment  of  errw  assails  the 
verdict  of  the  Jury.  Under  this  assignment 
it  Is  urgently  Insisted  that  the  Judgment 
should  be  reversed,  among  other  reasons, 
because  of  tbe  insufficiency  of  tbe  testimony 
to  show  that  J.  R.  Brown  had  made  certain 
payments  In  advance,  and  that  the  certificate 
sued  on  bad  been  delivered  to  him  In  person. 
That  It  was  necessary,  In  order  for  the  plain- 
tiffs to  recover,  that  the  facts  tetanA  to 
should  be  established  by  testimony,  cannot 
be  denied.  By  the  terms  of  the  constitution 
and  by-laws  of  appellant,  tbe  payments  and 
delivery  referred  to  were  made  conditions 
precedent  to  llablli^.  This  Is  not  disputed 
by  appellees,  and  the  case  was  tried  in  the 
court  below  upon  that  theory,  but  It  la  insist- 
ed on  their  behalf  that  there  was  testimony 
before  the  Jury  which  warranted  tbe  verdict 
In  appellees'  favor  on  the  issues  referred  to. 
After  a  careful  reading  of  the  statement  of 
facts,  we  have  reached  Uie  same  conclusion. 
It  Is  not  necessary,  nor  do  we  consider  it 
advisable,  to  consume  the  time  that  would 
be  required  to  set  out  the  facts  and  clrcnm> 
stances  which  have  led  us  to  the  conclusion 
reached.  We  frankly  concede  that  this  is  a 
close  case  on  the  facts,  and.  If  the  verdict 
had  been  in  tevor  of  the  appellant,  it  may  be 
that  It  would  not  have  been  disturbed  on 
appeal,  but  vre  are  unable  to  say  that  there 
was  no  testinumy  warranting  a  finding  for 
the  appellees. 

There  are  several  assignments  of  error  ad- 
dressed to  the  charge  of  the  court  and  to 
the  refusal  of  requested  Instructions.  We 
think  the  court's  charge,  supplemented  by 
requested  instructions  that  were  giv«>,  pre- 
sented tbe  law  of  tbe  case  fully  and  fairly 
to  the  Jury,  and  that  no  error  was  committed 
in  refusing  requested  instructions. 

We  do  not  agree  with  appellant  In  the  con- 
tention that  the  failure  of  J.  R.  Brovra  to 
sign  the  certificate,  or  execute  a  written  ac- 
ceptance thereof,  could  defeat  the  right  of 
appellees  to  recover.  The  only  reference  In 
appellant's  constitntlon  and  by-laws  to  an 
acceptance  is  contained  In  section  56,  whlcb 
reads  as  follows:  "The  first  assessment  and 
dues  which  must  be  paid  by  tbe  applicant  as 
provided  In  these  laws  shall  pay  the  liability 
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of  a  member  for  the  current  assessment  for 
tbe  month  In  which  his  certificate  is  Issued 
tnd  shall  be  forwarded,  together  with  the 
acceptance  of  the  certlflcate  to  the  sovereign 
clerk  immediately  after  the  delivery  of  tbe 
certlflcate,  and  thereafter  he  shall  be  liable 
for  all  assessments  and  dues  the  same  as 
cither  members."  The  other  members  of  the 
court  hold  that  this  provision  leaves  It  an- 
certalu  as  to  how  the  acceptance  Is  to  be 
made — whether  In  writing  or  otherwise — and 
that  on  account  of  such  ambiguity  tbe  trial 
court  ruled  correctly  when  it  Instructed  the 
Jury  that  It  was  not  necessary  to  the  validity 
of  the  certlflcate  sued  on  for  J.  R.  Brown  to 
execute  a  written  acceptance  therefor.  In 
tbe  writer's  opinion,  If  section  5a,  as  set  out 
above,  contemplated  a  written  acceptance, 
such  acceptance  was  not  a  condition  pre- 
cedent to  appellant's  liability,  nor  a  ground 
for  forfeiture  as  against  Brown  or  the  ben- 
eflclarles  named  in  the  certlflcate.  It  is  true 
that  the  by-laws  and  constitution  were  part 
of  the  contract  between  the  parties,  but  a 
written  acc^tance  was  not  made  a  condition 
precedent  to  appellanf  s  IlablU^,  nor  speci- 
fied as  a  ground  for  forfeiture. 

There  are  some  other  assignments  of  error 
which  complain  of  rulings  made  as  to  the 
admludbin:^  of  testimony.  We  tblnfe  the 
court  ruled  correctly,  and  overrule  the  as- 
signments referred  to. 

No  reversible  error  has  been  pointed  oot, 
and  the  Judgment  is  afDrmed. 

Affirmed. 


MISSOURI,  K.  A  T.  RT.  OO.  OF  TBX18  v. 

GRISWBLIi. 

(Court  of  Civil  Appeals  of  Texas,  April  12, 
1905.    On  Rehearing.  Jaw  14,  IMS.) 

1.  TBTAI^lNSTBUCnonS. 

A  charge  must  be  read  aa  a  whole  to  de- 
termine whether  It  la  m  the  wslgfat  ot  the  ev- 
idence or  confusing. 

On  Rehearing. 

2.  GAnress  —  IirjUBT  to  PASsilion— In- 
srauonoH. 

In  an  action  for  injuries  to  a  paaaenger, 
where  there  was  evidence  tending  to  snstaln 
defendant^  plea  of  contributory  negligence,  and 
the  gmenl  diarge  of  the  court  sabmltted  the 
hsH  of  contributory  negli^nce  without  direct- 
ly covering  the  point,  presented  In  a  special 
diar^e  requested,  that  if  the  Jury  believed  tbe 
incline  on  which  the  accident  occurred  was  wet 
and  Blippery,  and  its  being  so  was  obvious  to 
a  person  intending  to  walk  down  it.  and  that, 
if  thej  further  bePieved  that  the  injured  person 
iiad  a  child  in  her  arma.  and  attempted  barried- 
ly  to  descend  tbe  incline,  without  noticing  hon- 
or where  slie  was  stepping,  and  that  ber  inten- 
tion to  walk  down  In  the  manner  which  she  did 
was  a  failure  to  use  ordinary  care,  and  that  if 
such  failure  caused  or  contributed  to  cause  the 
accident,  they  shonld  find  for  the  defendant,  tbe 
refusal  of  the  special  charge  was  error. 

Appeal  from  District  Court,  Hunt  County; 
T.  D.  Montrose,  Judge. 

Action  by  8.  L.  CrisweU  against  the  Mts- 
soorl,  Kansas  ft  Texas  RaHway  Company  of 


Texas.  From  a  Judgment  in  favor  of  plaln- 
tUC,  defendant  appeals.  Reversed. 

T.  8.  MlUer  and  Perkins,  Craddock  ft 
Wall,  for  mppellant  E}vans  ft  Silder,  for 
appellee. 

FISHER,  C  J.  This  Is  a  suit  by  appellee 
to  recover  for  personal  Injuries  to  his  wife, 
alleged  to  have  been  sustained  end  caused 
by  a  fall  on  tbe  depot  platform  of  appel* 
laufs  road  at  the  town  of  Floyd.  Verdict 
and  Judgment  were  in  appellee's  favor  for 
91,500. 

Tbe  averments  of  appellee's  petition  are 
substantially  as  follows:  That  on  the  13th 
of  November,  1900,  he  and  his  wife  were 
passengers  on  the  passenger  train  of  tbe 
Sherman,  Shreveport  ft  Southern  Railway 
from  Oreenvllle  to  Floyd,  Tex.  That  the 
company  had  constructed  and  used  a  plat- 
form In  connection  with  Its  passenger  depot 
at  Floyd,  immediately  east  of  and  adjoining 
tbe  passenger  depot.  It  was  elevated  three 
or  four  feet  from  the  ground  and  above  the 
level  of  the  floor  of  the  waiting  room.  That 
It  had  constructed  an  Inclined  way  at  the 
northeast  ct^er  of  tbe  depot,  extending 
from  tbe  top  of  the  platform  to  the  ground 
by  the  side  of  tbe  depot,  for  the  accommo- 
dation of  passengers,  and  to  furnish  a 
means  of  access  from  the  platform  to  tbe 
waiting  room.  That  It  had  neglected  to  con- 
struct or  place  any  handholds  or  railing  on 
either  side  of  the  Incline,  or  to  place  an'y 
cleats  or  steps  on  the  face  of  the  Incline; 
and  that  it  negligently  and  carelessly  per- 
mitted mud,  water,  and  slippery  earth  to 
accumulate  and  remain  on  tbe  surface  of 
the  Incline,  rendering  it  slippery,  dangerous, 
and  tiazardouB  to  passengers  descending 
from  tbe  platform  to  the  waiting  room. 
That  be  and  his  wife  alighted  from  tbe 
train  they  were  passengers  upon  to  the  plat- 
form, and  by  the  means  provided  by  the 
company  for  that  purpose,  opposite  or  near 
the  place  where  they  were  discharged  from 
tbe  train,  and  where  passengers  usually  went 
after  alighting  therefrom;  and  when  they 
reached  the  incline,  and  attempted  to  pass 
down  the  same,  his  wife  stepped  thereon, 
her  feet  slipped  from  under  her,  caused  by 
tbe  wet,  muddy,  and  slippery  condition  and 
the  absence  of  any  cleats  or  steps  thereon, 
and  fell  violently  with  great  force  on  and 
a|;alnst  the  edge  of  the  platform  and  Incline, 
and  sustained  certain  Injuries,  a  part  of 
which,  as  alleged,  was  submitted  by  the 
court  In  its  charge  to  the  Jury,  for  which 
injuries,  and  upon  which  negligence  alleged, 
the  verdict  of  the  Jury  is  based. 

The  appellant  answered  by  general  denial; 
that  the  injuries  sustained  to  tbe  wife  of 
plaintiff  were  the  result  of  her  contributory 
negligence;  that.  If  the  Incline  was  wet  and 
Blippery,  its  condition  was  open,  and  could 
have  been  discovered;  that  she  voluntarily 
went  upon  the  same,  carrying  in  her  arms 
at  tbe  time  a  large  child,  and  ae^igentiy 


Digitized  by  Google 


374 


88  SOUTHWBSTBBN  BBPOBTBB. 


went  apon  the  same;  that  It  had  provided 
a  safe  and  conveDient  way  for  dlsembarklny 
passengers  from  Its  trains  to  enter  Its  pas- 
senger depot,  and  that  such  walk  or  safe 
way  was  apparent  and  obvloas,  and  coald 
have  been  discovered  by  any  one  exercising 
reasonable  care;  and  that  gohig  the  way 
they  did  the  plaintiff  and  his  wife  yr&re 
guilty  of  contributory  negligence. 

The  iBsnes  of  negligence,  and  the  defenses 
of  contributory  negligence  were  folly  sub- 
mitted by  the  charge  of  the  court,  and  we 
find  that  there  is  evidence  in  the  record 
which  supports  the  averments  of  the  plaln- 
tiflTs  petition  that  entitle  her  to  recover; 
and  we  further  find  that  there  is  evidence 
which  Justifies  the  conclusion  that  the  in- 
clined plane  was,  with  the  consent  and 
knowledge  of  the  railway  company,  used  by 
passengers  as  a  way  of  going  frcnn  the  plat- 
form to  the  waiting  room  of  the  depot  We 
also  find  that  there  is  evidence  in  the  rec- 
ord which  jiwtifies  fbe  conclusion  that  the 
plaintiff's  wife  was  not  guilt?  of  contribu- 
tory negligence,  as  alleged  In  the  appellant 9 
answer. 

The  first  assignment  of  error  complains 
of  the  charge  of  the  court  from  subdivi- 
sion 1  to  subdivision  11,  Inclusive.  It  Is  con- 
teuded  in  the  proposition  submitted  under 
this  assignment  that  the  charge  is  mislead- 
ing and  confusing  and  upon  the  weight  of 
evidence,  and  assumes  that  the  plaintiff  and 
his  wife  were  exercising  ordinary  care  In 
selecting  the  route  they  did  In  going  to 
the  waiting  room,  In  that  it  Justifies  their 
selection  In  going  such  route,  if  they  were 
following  the  route  that  passengers  would 
naturally  or  ordinarily  be  likely  to  go,  wbeth- 
w  Buch  passengers  were  exercising  ordinary 
care  or  not.  It  is  apparent  from  reading 
the  entire  chaii^  that  it  is  not  upon  the 
weight  of  evidence,  or  confusing,  as  con- 
tended  for  by  the  appellant. 

The  tliird  snbdlvislw  of  Uie  charge  re- 
quires, as  one  of  the  conditions  necessary 
to  be  fotmd  In  order  for  the  plaintiff  to  re- 
cover, that  the  railway  company  construct- 
ed the  Inclined  way  for  the  use  and  accom- 
modation of  passengers,  and  required  the 
Jury  to  find  that  the  plaintiff,  in  getting  off 
the  train,  alighted  upon  the  platform  that 
was  used  for  the  accommodation  and  re- 
ception of  passengers;  and  further  instructs 
them  that  the  plaintiff  and  his  wife  were  go- 
ing the  way  ttiat  passengers  would  naturally 
and  ordinarily  go,  and.  If  the  plaintiff  was  In 
the  exercise  of  proper  care,  and  could  not 
have  discovered  and  did  not  discover  the 
defects  alleged  and  the  slippery  condition 
<tf  the  platfonn,  and  that  the  railway  com- 
pany was  guilty  of  the  negligence  as  char- 
ged, then  to  find  for  the  plaintiff;  and  the 
chuge  further  instructed  the  jury  fully  on 
the  Issue  of  contributory  negligence.  The 
court,  in  effect,  having  Instructed  the  Jury 
that,  in  order  to  entiUe  plaintiff  to  recover, 
they  must  find  that  the  Inclined  way  was 


constructed  by  the  railway  company  for  the 
use  and  accommodation  of  passengos,  die 
plaintiff  and  his  wife  had  the  right  to  se- 
lect that  route,  although  other  passengers 
usually  and  ordinarily  went  some  other  way 
after  alighting  from  the  train,  unless  the 
drcnmstances  were  such  as  to  Indicate  to 
the  appellee  and  his  wife  that  the  use  of 
such  route  would  be  attended  with  danger. 
There  was  evidence  tending  to  show  that 
passengers  usually  and  ordinarily  went  the 
way  of  the  inclined  route,  and  did  bo  nptm 
this  occasion;  and  If  It  wi^s  a  way  provided 
by  the  railway  company  for  the  accommo- 
dation of  passengers,  it  was  harmless  error 
to  instruct  the  Jury  that  the  plaintiff  would 
have  the  right  to  go  that  route,  if  passen- 
gers usually  and  ordinarily  went  that  way 
after  alighting  from  the  train. 

The  second  assignment  of  error  complains 
of  the  tenth  paragraph  of  the  charge  of  the 
court  as  being  on  the  weight  at  evidence, 
in  that  It  assumed  that  the  Inclined  way  was 
In  a  slippery  condition,  and  that  the  failure 
to  have  cleats  and  steps  thereon  and  band- 
holds  and  bonnlstwa  on  ^tber  aide,  vaa 
negligence,  ^nils  charge  conatnied  in  con- 
nection wlQi  the  other  paragraphs,  U  not 
subject  to  the  objections  urged  against  It. 

The  eleventh  paragraph  of  the  charge  is 
not  subject  to  the  objecticnu  urged  against 
it,  when  centered  In  connection  with  the 
balance  at  the  charge  given  by  the  trial 
court 

The  question  of  contributory  negligence 
and  the  want  of  the  exercise  of  ordinary 
care  upon  the  part  of  the  wife  of  the  plain- 
tiff was  folly  covered  Ity  the  chm^  of  tiie 
court  Therefore  there  was  no  error  In  re- 
fusing the  charge  requested  as  set  ont  un- 
der the  fourth  assignment  of  error. 

The  question  raised  In  the  charge  set  oot 
under  the  fifth  anlgnment  <tf  error,  which 
charge  was  refosed,  is  practically  covered 
by  t|ie  thirteenth  sobdlvlsion  of  the  charge 
given  by  the  trial  coort 

What  we  have  Jost  said  atoo  applies  to 
the  sixth  assignment  <^  error.  We  ovei^ 
role  the  sevenlli  assignment  of  error.  The 
questions  there  raised  have  been  practically 
passed  upon. 

We  find  no  error  in  llie  reowd,  and  the 
Judgment  Is  afllnned. 

Affirmed. 

Opinion  on  Beheartng. 

As  one  of  tiie  grounds  of  ctrntribntory 
negligence,  the  appellant  qieclally  pleaded 
"that,  if  the  incline  upon  whicb  Mrs.  Oris- 
weU  fen  was  wet  and  slippery  and  with- 
out railings  or  cleats,  then  that  Its  said 
condition  was  plain,  open,  and  obvloua  to 
common  observation,  and  the  plaintiff's  wife, 
at  the  time  she  used  said  Incline,  knew  that 
it  was  slippery,  or  ought  In  the  exercise  of 
reasonable  care,  to  have  known  It  and  she 
voluntarily  and  negligently  went  upon  the 
same,  carrying  in  her  anus  at  the  ttme  and 
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ineambned  with  a  luge  child,  and  aasamed 
Ow  xlak  of  ufling  the  same  in  the  condition 
it  was  In,  and  was  negUgott  in  going  there* 
en  in  tta  wet  and  slipperr  condltkm.  Incum- 
bered, aa  afcnreaald,  with  a  chUd  in  h» 
arms."  There  la  evldrace  in  the  record 
whlA  has  a  taidenc^  to  support  this  plea. 
There  la  evidence  which  shows  that  the  In- 
dlne  was  without  raillngB  or  cleats,  and  was 
wet  and  sllppoy  at  the  time  that  Mrs.  CMs- 
weU  wrat  npon  it,  and  that  such  condition 
could  have  been  observed  by  one  nerclBlng 
(wdinary  care;  and  that  she  went  upon  the 
same  with  a  child  in  her  amu,  without  look- 
ing where  she  waa  stepping.  Appellantfs 
special  durge  -No.  1,  which  is  set  ont  under 
Ita  tenth  assignment  of  error,  and  which 
was  refused  by  the  trial  court  hi  u  fol- 
lows: "If  yon  believe  from  the  evidence 
that  the  Inclined  p<Htlon  was  wet  and  sU^ 
pery,  and  Its  b^g  so  was  vpem  and  obvioos 
to  a  person  Intending  to  walk  down  the 
aame^  and  If  yonr  further  believe  from  the 
e7ld«ice  that  Mrs.  Orlswell  had  a  child  In 
her  arms,  and  attempted  hurriedly  to  d^ 
soend  the  same,  without  noticing  how  <a 
where  she  was  stepping,  and  that  her  at- 
tempting to  walk  down  tbe  same  In  the 
manner  she  did  was  a  failure  to  use  such 
care  as  a  person  of  ordinary  prudence  would 
under  the  drcumstances  have  used,  and  if 
you  believe  that  such  failure,  if  any,  caused 
or  contributed  to  cause  the  acddent,  yon  will 
flud  fOT  tbe  defendant"  As  stated,  this 
charge  was  reused.  While  the  general 
ehai^  of  the  court  submitted  the  Issue  of 
oontribut(»7  negUgOQce,  It  did  not  directly 
cover  the  point  presented  In  the  special  in- 
struction. Upon  a  re-examlnatlon  and  con- 
flderatl<m  of  the  questions  presented  In  the 
assignment  of  errors  In  appellant's  brief, 
we  have  concluded  that  this  assignment  Is 
well  taken,  and  under  the  doctrine  announ- 
ced In  By.  Co.  r.  Hall  (Tex.  Sup.)  85  S.  W. 
787.  we  are  of  tbe  opinion  that  the  court  er- 
red in  refusing  to  give  the  special  charge 
set  ont  We  find  no  other  emnr  In  the  rec- 
ord except  In  this  particular. 

Motion  for  rehearing  granted,  and  the 
judgment  la  reversed,  and  the  cause  re- 
manded. 


N.  NIOBO  k  CO.  y.  SECnBITY  BANE  OF 
MINNESOTA. 

(Court  of  (%vn  J^peahi  of  Texas.   May  10, 

1005.) 

Pboiossobt  Notes  — Action  bt  InooBsn^ 
TiuE  or  iKDOBSsuEnT— Issue— Evidence— 
iHsraucnoNs. 

In  an  action  on  a  note,  the  evidence  on  the 
iisae  whether  plaintiff  acquired  the  note  before 
or  aftn*  maturit][  was  conflicting.  A  witness 
for  defuidant  testified  that  a  third  person  claim- 
log  to  represent  the  orlsinal  payee  bad  posses- 
at<»i  of  the  note  after  Its  maturity,  and  made 
Btatetoents  with  respect  to  its  collection  for  the 
po^oe,  tbongb  without  stntiog^  that  it  belonged 
to  bim.  Tfae  agency  of  the  tbird  person  to  rep- 
resoit  ths  payee  »r  the  purpose  of  Tequiring 


the  maker  to  receive  the  goods  for  which  the 
note  was  given,  and  to  pay  therefor,  was  shown. 
The  testimony  of  the  witness  was  denied  by  the 
tbird  person  and  the  payee.  Held,  that  the  ju- 
ry were  authorized  to  consider  the  possesuon 
of  the  note  by  the  tbird  person  and  bis  state- 
ments with  respect  thereto  on  the  Issue  involv- 
ed, for,  If  the  third  person  had  possession,  he 
had  possession  as  agent  of  tbe  payee,  and  such 
possession  should  be  given  the  same  effect  as 
if  possession  bad  been  beld  by  tbe  payee,  and 
hence  It  was  error  to  charge  that  the  statement 
made  by  the  third  person  could  not  be  taken 
aa  true,  ss  that  destroyed,  in  effect,  the  value 
of  his  statement  as  evioeDce. 

Ai^>eal  from  District  Court,  SaUas  Coun- 
ty; Blchard  Morgan,  Judge. 

Action  by  the  Security  Bank  of  Minnesota 
against  N.  Nign  ft  Go.  From  a  Judgment 
for  plalntur,  defendant  appeals.  Beversed. 

Hall,  Fllppen  &  McCormlck  and  Chas.  A. 
Basbury,  for  appellant.  Coke  &  Coke,  for 
appellee. 

FISHBB,  G.  J.  This  Is  a  suit  by  the  ap- 
pellee bank  against  appellants  on  a  promis- 
sory note  ot  date  December  2,  1901,  f<nr  the 
sum  of  ^,S0(^  payable  to  the  order  of  8.  H. 
Hall  ft  Co.,  of  Minneapolis,  Minn.  The  note 
was  due  50  days  af  tw  date,  and  was  execut* 
ed  and  signed  by  N.  Nlgro  ft  Co.  The  note 
was  indorsed  by  S.  H.  Hall  ft  Go.  to  the  Se- 
curity Bank  of  Minnesota.  The  appellants. 
In  their  answer,  pleaded  that  the  note  was 
given  as  the  purchase  price  of  a  lot  of  po- 
tatoes bought  by  them  from  S.  H.  Hall  &  Ga; 
that  Nlgro  ft  Co.  were  wholesale  produce 
dealm  in  Dallas,  Tex.;  that  the  contract  un- 
der  which  the  potetoes  wen  bought  and 
which  was  the  basis  tot  the  note,  provided 
that  the  potetoes  were  to  be  of  a  certain 
quality  and  merchanteble;  that  the  potetoes 
were  not  of  the  quality  contracted  fbr.  and 
were  not  merchantable;  and  that  after  they 
were  received  by  Nlgro  ft  Co.  at  Dallas  they 
notified  Hall  ft  Co.  of  tiie  breach  of  the  con- 
tract and  that  In  tbe  latter  part  of  February 
or  first  of  March,  1902,  the  potetoes  were  de- 
livered to  the  agent  of  Hall  ft  Co.;  therefore, 
that  the  «mslderatt<m  tot  tbe  note  had  failed. 
They  forthw  pleaded  substentlaUy  that  the 
Security  Bank  of  Minnesota  was  not  the  true 
owner  of  the  note,  but  that  the  note  waa  In 
fiact  owned  by  Hall  ft  Co.,  and  that  the  trans- 
fer to  the  bank  was  a  pretended  scheme  be- 
tween Hall  ft  Co.  and  the  bank  for  the  pur- 
pose of  defrauding  the  appellante  and  cut- 
ting off  thdr  defense  on  the  plea  of  failure 
at  consideration,  and  tbat,  it  there  was  a 
transfer  to  appellee  of  the  note  by  Hall.  It 
was  after  Ite  maturity. 

The  court  In  submitting  the  case  to  the 
Jury,  charged  them  as  follows:  "The  plain- 
tiff is  entitled  to  a  vordict,  unless  you  find 
from  a  preponderance  of  fbe  testtmmy  be- 
fore yon  that  said  note  was  not  transferred 
to  the  plalntur  by  S.  H.  Hall  ft  Go.  untU  aft- 
er Ite  maturity.  The  law  presumes  that  said 
note  was  so  transferred  before  ite  maturity, 
unless  tbe  defendanto  can  show  the  contra- 
ry by  evidence;  and,  if  there  la  conflicting 
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evidence  on  this  point,  tben  the  burden  Is 
on  the  defendants  to  show  by  a  preponder- 
ance of  tbe  testimony  that  said  note  was  not 
transferred  to  the  plaintiff  until  after  the 
maturity.  If  you  so  And  that  the  note  was 
not  transferred  to  plaintiff  until  after  its 
maturity,  then  the  defendants  are  entitled  >o 
a  verdict"  Verdict  and  Judgment  In  the 
court  below  were  In  faTor  of  appellee,  from 
which  judgment  the  appellants  iffosecate  this 
appeal. 

Appellants*  first  and  third  assignments  of 
error,  tbe  only  two  contained  In  their  brief, 
complain  of  the  action  of  the  trial  court  by 
Instruction  to  tbe  jury  In  limiting  tbe  effect 
of  the  testimony  of  the  witness  Basbury  as 
to  the  statement  made  by  one  Hay  as  to  the 
alleged  ownership  of  tbe  note,  which  action 
of  the  court  Is  fully  explained  and  set  out, 
as  appears  by  the  following  bill  of  excep- 
tions: 

"Be  It  remembered  that  upon  tbe  trial  of 
tbe  above  numbered  and  entitled  cause,  C.  A. 
Basbury,  a  witness  for  the  defendant,  hnd 
testified  to  the  following  facts,  to  wit:  That 
he  resides  In  the  ci^  of  Dallas,  Texas;  Is  a 
lawyer  by  profession;  knows  George  S. 
Leacbman,  and  has  known  him  for  a  long 
time;  that  about  March  1, 1002,  a  gentleman 
came  to  his  olBce  representing  S.  H.  Hall  & 
Co.;  that  hta  name  was  S.  L.  Hay;  that  he 
gave  witneu  his  card,  and  said  he  was  rep- 
resenting 8.  H.  Hall  &  Co.,  of  Minneapolis, 
Minnesota,  or  claimed  to  be;  that  witness 
knows  the  handwriting  of  Mr.  Leacbman; 
that  Hay  presented  witness  a  card  with  tbe 
name  of  witness  written  on  It  in  tbe  band- 
writing  of  Leacbman.  Witness  was  then 
asked  tbe  following  questions,  and  made  the 
following  answers  thereto,  to  wit:  'Q.  Now, 
state  to  the  Jury  Just  what  this  man  did  after 
coming  to  your  office.'  To  this  question 
plaintiff  objected  on  the  ground  that  tbe  de* 
fendant  bad  not  connected  said  Hay  wltb 
plaintiff,  and  was  trying  to  prove  the  acts 
and  declarations  of  a  third  party.  Tbe 
Court:  I  tblnk  tbe  objection  Is  well  taken.' 
Upon  further  examination,  tbe  witness  stat- 
ed that  he  'saw  tbe  note  sued  on  in  my  of- 
fice. The  nearest  I  can  fix  tbe  date  la  Just 
about  tbe  last  primary  election  preceding 
this.  It  was  In  March,  I  think.  Just  preced- 
ing the  primary  election.  I  think  that  was 
in  March.  It  was  In  tbe  hands  of  this  man 
Hay.  Q.  When  Hay  presented  that  note  to 
you.  Just  relate  to  the  Jury  what  occurred 
between  you  and  blm.  Plaintiff's  Attorney: 
We  object  to  what  occurred  between  blm  and 
Hay,  and  certainly  to  anything  Hay  may  have 
said.  We  ain't  bound  by  anything  be  may 
have  said,  and  we  ain't  bound  for  anything 
whlcb  Basbury  may  have  said.'  At  this 
Juncture,  under  instructions  from  the  court, 
tbe  Jury  was  withdrawn,  and  after  a  presen- 
tation by  plaintiff's  attorney  of  his  objec- 
tions, the  Jury  returned  and  tbe  followlo;; 
Instruction  was  given  by  tbe  court  to  tbe 
Jiu7,  to  wit;  'Gentlemen  of  tbe  Jury:  You 


have  beard  tbe  questions  asked  fbe  wttnesa, 
and  you  heard  tbe  objection  that  was  made. 
The  objection  was  as  to  any  statement  that 
may  Ixave  been  made  by  this  man  Hay  as  to 
the  alleged  ownership  of  tbe  note.  Now,  I 
have  concluded  to  admit  the  testimony,  but 
tbe  testimony  as  to  any  alleged  statements 
alleged  to  have  been  made  by  Hay  as  to  tbe 
ownership  of  the  note  sued  on  ore  admitted 
wltb  this  qualification:  This  testimony  may 
be  considered  by  you  simply  as  bearing  upon 
the  Issue,  and  as  to  whether  or  not  Hay 
made  any  such  statements.  If  be  made  any 
such  statements,  you  may  consider  the  fact 
that  be  made  tbe  statements  Just  as  yon 
would  consider  any  othor  fact  or  circum- 
stance; but  whether  any  such  statements 
which  be  may  have  made.  If  he  made  any, 
were  true  or  not,  must  be  shown  by  other 
testimony.*  To  which  charge  by  tbe  court 
defendant  excepted,  as  being  on  the  weight 
of  evidence.  Continuing  tbe  witness  testi- 
fied as  follows:  'Well,  as  I  stated  a  wblle 
ago,  some  time — I  think  in  March,  1902 — 
this  Mr.  Bjay  came  Into  my  office,  and  band- 
ed me  a  card,  and  said  he  was  io<Aing  for 
Mr.  Basbury,  and  banded  me  a  card  with  my 
name  written  upon  It  by  Mr.  Leacbman  over 
there,  and  said  he  was  seeking  the  services 
of  a  lawyer;  that  be  had  sold  to  Nlgro  &  Co. 
some  potatoes  for  S.  H.  Hall  &  Co.,  and  tbat 
a  note  was  given  In  the  sum  of  $1,50(^  and 
that  N.  Nlgro  &  Go.  had  refused  to  pay  It; 
tbat  his  firm  bad  sent  blm  there  to  try  to 
adjust  the  matter  wltb  Nlgro  &  Co.,  and  tbat 
be  had  failed  to  do  it,  and  tbat  now  he  de- 
eixed  tbe  services  of  an  attorn^  to  sue  upon 
the  note.  He  bad  some  papers,  and  pulled 
out  of  his  i>ocket  something  like  this  [here 
tbe  witness  Indicates],  and  separated  tbem 
like  a  man  ordinarily  would,  and  be  bad  this 
note  in  about  this  shape  [Indicates],  when 
be  said,  "By  tbe  way,  do  you  represent  Nlgro 
&  Co.?'  and  I  said,  "Tes,  air;  I  represent 
Nlgro  &  Co.;"  and  he  said.  "Of  course,  I 
cannot  do  any  further  business  with  you," 
and  got  up  and  left  the  office.  That  la.  In 
effect,  what  took  place  at  tbe  time;  but,  of 
course,  there  might  have  been  some  other 
little  chrcumstances  tbat  I  have  not  detailed. 
The  point  is,  he  wanted  to  sue  on  the  note, 
and  tbat  It  was  tbe  result  of  a  disagreement 
about  a  potato  shipment.  Hay  did  not  at 
tbat  time  connect  tbe  plaintiff  in  tilils  suit 
wltb  that  note.  He  said  he  was  tbe  IxaTeling 
man  for  Hall  &  Co.  I  think  perhaps  he  bad 
Hall  &  Co.'s  name  on  his  card.  Tbe  Security 
Bank  of  Minnesota  was  never  mentioned,  and 
nothing  was  said  by  tbem.  The  thing  was 
that  Hall  &  Co.  bad  sold  these  potatoes  to 
Nlgro  &  Co.,  and  bis  theory  was  that  they 
were  Nlgro's,  and  he  was  going  to  sue  on  tbe 
note.*  Here  plaintiff's  attorney  moved  to  ex- 
clude all  of  the  witness'  testimony  with  ref- 
erence to  wliat  this  man  told  him  with  refer- 
ence to  the  conversation  between  him  and 
Mr.  Hay  on  the  ground  tliat  it  was  Irrelevant, 
hearsay,  and  not  binding  upon  the  ^aintlff. 
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as  there  was  no  coDnectlon  between  the 
plaintiff  and  Hay.  'The  Court:  Well,  the 
testimony  has  been  admitted  with  quali^^lng 
iDstroctlons,  and  the  motion  is  oTerruled.* 

"Upon  croBS^aminatlon  the  witness  testi- 
fied as  follows:  'Hay  took  the  note  out  of 
Ms  pocket  ince  I  Illustrated  a  while  ago.  He 
might  hare  bad  a  wallet,  but  be  took  It  out 
like  a  man  ordlnarllp  wontd,  and  the  note 
was  on  the  tap.  I  know  Mr.  Nigro,  of  Nlgro 
ft  Co.,  very  well.  As  he  turned  the  papers 
over,  I  said,  "By  the  way.  do  yon  represent 
Nlgro  &  Co.?"  and  he  said,  "Yes,  sir."  It  Is 
my  recollection  that  he  had  the  note  In  his 
hand.  I  knew  the  note.  I  had  seen  It  before. 
It  was  at  the  bank.  I  think  It  was  at  the 
bank  that  Mr.  Nlgro  and  I  saw  it  They  sent 
the  note  down  here  for  collection  before  it 
was  due,  and  we  went  over  and  Instructed 
the  bank  to  send  it  back  with  the  statement 
that  It  was  not  due.  I  can't  say  when  with 
reference  to  dates.  I  know  It  was  In  the 
mondi  of  March,  for  the  campaign  was  going 
CD  here  then,  and  I  think  Mr.  Leachman  per- 
haps wrote  my  name  on  one  of  Mr.  Vlnce 
Pace's  cards,  who  was  a  candidate.  I  am  at* 
toro^  for  Mr.  Nlgro,  and  was  at  that  time.* 

"To  which  action  of  the  court  in  so  limiting 
the  testimony  of  said  witness  in  Its  applica- 
tion to  the  issues  the  defendants  In  open 
court  excepted,  and  here  tender  their  bill  of 
exceptions  to  the  action  of  the  court,  and  re- 
quest that  the  same  be  allowed  and  filed, 
which  Is  accordingly  done." 

To  fully  understand  the  questions  raised 
and  presorted  In  the  bill  of  exceptions,  it  is 
necessary  to  state  substantially  the  evidence 
of  certain  witnesses  as  appears  In  the  record. 
In  proof  of  the  Issues  Inrolred  In  this  case. 
The  appellee  bank  contends  that  It  acquired 
the  note  as  collateral  security  £or  money  loan- 
ed Hall  &  Oo.  prior  to  the  maturity  of  the 
note,  without  any  notice  of  any  breach  of  the 
contract  upon  which  the  note  was  based,  or 
any  failure  ot  Its  consideration.  As  stated 
before,  the  appellants  contend  that  the  bank 
acqolred  tbe  note  attxr  maturity ;  and  fur- 
ther tbat  the  transfer  was  pretended  to  be 
made  tiefbre  maturity,  in  rarder  to  deprive  Hw 
appellants  of  their  right  to  urge  breach  of 
contract  and  the  failure  ot  consld^atlon  of 
tbe  note.  There  is  some  erldence  bearing  on 
tbe  question  as  to  whether  the  note  was 
transferred  to  the  appellee  by  Hall  ft  Co. 
prior  or  subsequent  to  Its  maturity.  The  vice 
presldait  of  the  bank,  and  tbe  official  wbo 
had  charge  of  the  affairs  of  tbe  bank  of  this 
cbaractOT,  testified  that  the  note  was  In- 
dorsed to  the  bank  by  Hall  &  Go.  on  the  leth 
of  December,  1901,  and  It  was  acc^ited  by  the 
bank  as  colIatCTal  security  for  money  then 
loaned  to  Hall,  without  any  notice  or  knowl- 
edce  upon  the  part  of  the  bank  of  any  defect 
In  the  paper,  or  of  any  breach  of  the  con- 
tract upon  which  it  was  based.  Hall  ft  Co. 
teRtlfled  to  the  same  effect  as  to  the  transfer 
to  the  bank  and  as  to  the  time  It  was  in- 
dorsed. Tbe  note  has  an  indoraement  by  Hall 


ft  Co.  to  tbe  bank.  These  two  witnesses 
agree  as  to  the  time  the  Indorsement  was  ex- 
ecuted ;  that  is,  the  16th  of  December,  1901. 
In  January,  1902,  the  note  was  awt  to  a  bank 
in  Dallas  by  the  Security  Bank  of  Minnesota 
for  collection,  and  the  evidence  tends  to  show 
that  at  that  time  It  had  this  indorsemoit 
upon  it:  "Pay  to  the  order  of  any  bank  or 
banker."  This  was  signed  by  the  Security 
Bank  of  Minnesota.  After  the  note  was  re- 
celved  by  the  Dallas  bank.  It  was  presrated 
to  Nlgro  ft  Co..  who  declined  to  pay  it  be- 
cause It  was  not  due,  as  evidenced  by  tbe 
terms  of  the  written  contract  entered  into  be- 
tween Nlgro  ft  Co.  and  Stall  ft  Oa ;  and  tbe 
inference  from  the  record  is  that  at  the  time 
of  such  refusal  of  app^lantt  tlie  potatoes  had 
not  arrived  at  Dallas.  Nigro  testified  that 
he  had  examined  the  note  sued  on  In  evi- 
dence. That  the  first  time  that  be  saw  tbe 
note  after  he  signed  It  was  some  time  In  Jan- 
nary,  the  first  time  It  was  presented.  At  that 
time  it  was  at  the  American  National  Bank. 
(This  refers  to  the  American  Natlcnal  Bank 
ot  Dallas,  who  held  the  note  for  collection.) 
It  was  there  tor  collection.  He  examined  tbe 
note  at  the  time.  "It  may  have  bad  one  in- 
d<mement  on  it  I  did  not  oamine  the  In- 
dorsements closely,  but  I  knew  It  did  not 
have  all  the  Indorsements  it  has  now.  The 
bank  presmted  It  to  me  for  collection.  I  re- 
fused to  pay  It  The  reason  I  refused  at  the 
time  Is  that  It  was  not  due.  The  contract 
which  was  executed  December  24.  1001,  pro- 
vided  that  the  note  would  become  due  (SO  days 
after  ttiat  date;"  He  forttier  states:  "I  nev- 
er zectfved  any  notice  from  anybody  concern- 
ing this  note,  other  than  the  notices  received 
from  the  bank  here.  It  was  sent  here  for  col- 
lection. I  never  received  any  notice  from  the 
plaintiff  In  fhls  case  that  It  owned  the  note. 
I  saw  tbe  note  In  the  American  National 
Bank,  as  above  stated,  it  had  one  Indorse- 
ment on  it.  but  not  all  the  indorsements  that 
It  has  at  the  present  time.  I  think  that  in- 
dorsement was  from  one  bank  to  another." 
He  fmrther  testified  that  he  notified  Hall  ft 
Co.  that  the  potatoes  wa«  not  of  tbe  quality 
contracted  for,  and  that  in  the  latter  part  of 
February  or  first  of  March,  1002,  Hall  ft  Go. 
sent  their  agent  Hay  to  Dallas  (the  same  man 
mentioned  In  tbe  bill  of  exceptions),  to  whom 
appellant  turned  over  the  potatoes,  and  they 
were  received  Hay.  The  note  at  the  time 
of  trial  had  two  othra-  indorsemento  upon  it. 
signed  by  the  Secnrl^  Bank  of  Minnesota, 
similar  to  tiie  first  indoraement  made  by  that 
bank,  to  the  effect  'Vay  to  the  ordor  of  any 
bank  or  bank^."  Witness  Fondrom,  one  of 
the  officials  of  the  American  National  Bank 
of  Dallas,  testified  that  the  indorsements  that 
appear  on  tiie  note  woe  <m  the  same  as  it 
was  received  by  tbe  bank  from  time  to  time 
tor  collection;  that  he  was  acquainted  with 
the  customs  generally  obtaining  among  banks, 
and  tbat  there  Is  a  difference  In  tbe  mettiod 
of  Bending  out  paper  for  collection  for  their 
own  account  and  that  of  their  customers. 
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Ordinarily,  paper  aeai  out  on  aoconnt  of  cos- 
tomera  Is  sent  *^o  protest,"  wbUe  pap»  that 
repreaenta  cash  to  tbe  bank  would  ordlnarllr 
be  sent  subject  to  protest  The  tDStructlons 
Kccompai^lng  this  paper  were  not  to  protest 
Witness  Harrison,  an  official  of  appellee 
Bank  of  Ulnnesota,  oontradletB  the  testimony 
of  witness  F<Hidr<[Hn  as  to  the  custom  with 
reference  to  Instmotions  to  protest  or  not  to 
protest  Witness  Hall,  tts  party  ftrom  whom 
the  appellant  purchased  potatoes,  and  who  la 
mentioned  as  the  payee  in  the  note,  testified 
that  <m  ttie  16th  of  December,  1901,  he  in- 
dorsed the  note  to  the  appellee  bank,  and  tliat 
the  note  since  that  time  has  never  been  in 
his  possession  or  in  his  control,  nor  been  in 
possession  of  any  person  for  him  since  that 
date;  that  he  did  not  deliver  the  note  to 
Hay  or  any  other  parson  except  the  bank; 
Utat  S.  L.  Hay  was  once  In  his  employ ;  that 
he  quit  worklns  for  him  In  May,  1908 ;  that 
In  tbe  latter  part  of  February,  1902,  he  sent 
Hay  to  Dallas,  Tex.,  to  examine  the  potatoes 
shiiq)ed  Nlgro  &  Co.,  and  ascertain  why  th^ 
would  not  accept  them.  Hay  testifled  that  he 
n«rw  had  possession  of  the  note,  and  did  not 
hSTe  possession  at  the  time  testifled  to  by  ttie 
witness  Rasbnry,  as  shown  by  the  bill  of  ex- 
CQptlfms ;  that  he  was  sent  to  DalUis  by  HaU 
ft  Go.  to  try  and  get  Nlgro  to  accept  tbe  po* 
tatoea,  and  that  he  was  instructed  by  Ball 
ft  Co.  to  select  a  lawyv  that  could  be  recom- 
mended to  tbe  anwilee  bank.  He  admits  go- 
ing Into  Rasbury*B  office,  and  said  he  told 
him  who  he  was  and  what  he  wanted,  and 
asked  blm  the  question  if  he  was  Nlgro*8  at- 
torney. Rasbury  answered  that  he  was,  and 
nothing  further  was  said  about  tbe  case.  He 
testifled  that  this  conversation  occurred  some 
time  between  February  12  and  March  10, 
1902.  The  witness  Harrison,  the  officer  of 
the  appellee  bank,  testified  that  Halt  &  C!o. 
never  had  the  note  since  December  16,  1901 ; 
that  tbe  note  was  In  possession  of  tbe  bank, 
exc^t  when  sent  to  the  Dallas  bank  for  col- 
lection. Tbe  note,  as  offered  in  evidence,  also 
bad  tbls  Indorsement:  "Pay  to  the  Security 
Bank  of  Minnesota,  Minneapolis,  Minnesota, 
or  order."  signed,  "S.  H.  Hall  &  CSompany." 

This  Is  a  sufficient  stetement  of  the  evi- 
dence to  Indicate  that.  In  our  opinion,  the 
trial  court  erred  In  limiting  the  effect  of  the 
Btatonents  made  by  the  witness  Hay  to  Ras- 
bury, as  shown  in  the  testimony  of  Rasbury 
as  set  out  In  the  bill  of  exceptions.  Hay's 
statement  would  not  be  admissible  to  esteb- 
llsh  the  fact  that  he  was  the  agent  of  Hall  ft 
Co. ;  but  bis  agency,  so  far  as  Investigating 
tbe  condition  of  the  potatoes  and  requiring 
Nlgro  &  Co.  to  receive  them  and  pay  for  the 
same.  Is  abundantly  established  by  other  evi- 
dence. He  was  there  for  this  purpose  as  the 
agent  of  HaU  &  Co.,  and  if,  at  the  time,  he 
had  possession  of  tbe  note,  which  Rasbury 
testifies  to  be  the  case,  notwltbstandlng  the 
denial  of  Hall  &  Co.  and  of  Hay,  tbe  jury 
would  be  authorized  to  consider  such  posses- 
sion as  evidence  bearing  upon  the  question 


that  be  held  posaessltm  as  flu  agent  of  Hall 
ft  Co.  Althot^  the  bank  may  daim  that  It 
received  the  note,  and  that  the  same  was  In- 
dorsed to  it  prior  to  Ito  maturity,  the  Jury 
were  not  absolutely  required  to  believe  ite 
testimony  np<m  this  subject;  and,  if  HftU  ft 
Oo.  had  possession  of  tbe  note  in  Janu- 
ary, after  the  same  bad  matured,  such  pos- 
session could  have  been  considered  for  what 
it  was  worth,  tending  to  establish  tbe  fact 
that  it  was  not,  on  the  16tb  of  December, 
1001,  delivered  to  the  bank  and  Indorsed  by 
Hall  ft  Go.  Mow,  If  Hay  liad  pOBseasion  aa 
agent  tor  Hall  ft  Ga,  hla  posaesalon  abonld 
be  given  the  same  effect  as  If  possession  bad 
been  held  by  Hall  ft  Co.  In  person.  Sncdi 
possession  is  consiatent  with  tbe  theory  ad- 
vanced by  the  witness  Nlgro,  wher^  he  tee- 
tifled  to  the  fact  aubatantlally  that  tbe  note 
did  not  have  an  indoraement  upon  it  by  Hall 
ft  Co.  to  the  as^llee  bank  when  he  saw  It  in 
Dallas  In  January,  1902.  It  la  true  tbat  Stay 
made  no  express  stetemest  In  his  interview 
with  Rartiury  aa  to  an  ownerahip  of  tbe  note 
in  Hall  ft  Co. ;  but  bis  possession  of  tbe  note, 
togeUwr  with  tbe  statement  to  tbe  effect  tbat 
he  defied  suit  brouf^t  thraeon  by  HaU  ft 
Co.  against  tbe  appellantSr  was  some  evi- 
dence, if  admlaalbl^  tending  to  fthow  tbat 
Hall  ft  Go.  w«e  tlie  dalmante  of  the  note, 
and  were  asserting  ownership  In  the  same. 
And  such  evldoice  ot  poaaeasion  was  furtb^ 
admissible  In  contradictbm  of  the  evidence 
of  tbe  bank  tending  to  show  tbat  tbe  bank 
had  never,  ataice  the  16tb  day  of  Deoonber. 
1901,  parted  with  poaaeaalon  of  tbe  note,  ex- 
cept vbesa  it  waa  aoit  to  tbe  bank  at  Dallas 
for  collection.  Now,  Inatructlona  to  tbe  Jury 
that  the  statemente  made  by  H^  when  be 
had  actual  possession  of  the  note  mlg^t  be 
considered  merely  that  the  statonente  wen 
made,  but  that  the  statements  could  not  be 
token  as  true,  had  practically  the  ^ect  of 
destroying  the  value  of  Hay's  statements  as 
evidence.  His  stetemoito  accompanying  tbe 
exhibition  of  the  note  to  Rasbury  were  a  part 
of  the  same  transaction,  the  tendency  of 
which  was  to  establish  the  fact  that  bis  pos- 
session of  the  note  was  for  the  benefit  of 
HaU,  and  that  he  desired  action  thereon  for 
bis  principal.    The  Umltliig  and  quall^ring 
effect  upon  the  conduct  and  statements  of 
Hay,  as  testifled  to  by  Ra^ury,  was  certain- 
ly calculated  to  Influence  the  jury  to  believe 
that  slight  weight,  if  any,  should  be  given  to 
the  evidence  of  Rasbury  In  deteUlng  what 
occurred  In  his  Interview  with  Hay.  Tblc 
evidence,  it  is  true,  might  be  slight,  but  we 
are  of  the  opinion  tiiat  the  Jury  were  autbor- 
Ixed  to  consider  It  in  connection  with  the 
other  evidence  In  the  record  bearing  upon  the 
question  whether  or  not  the  indorsement  or 
transfer  to  tbe  bank  was  truly  made  at  the 
time  claimed  by  the  appellee,  or  that  it  came 
into  possession  of  tbe  same  after  maturity  of 
the  note.   For  the  error  stated,  the  Judgmmt 
is  revereed,  and  tbe  cause  remanded. 
Reversed  and  remanded. 
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UISSOUBI,  K.  &  T.  BY.  CO.  OF  TSXAS  T. 
BUSSBLU* 

(Oomt  9t  GMl  Appeals  of  Tezai.   June  14, 
190&) 

1.  OAKBIBBS  — InJUBIES  TO  Oattle  — Neou- 

OBNOB— Evidence. 

Id  an  action  for  injuries  to  cattle  in  tran- 
fflt.  evidence  held  to  support  a  verdict  finding 
defendant  carrier  goStj  of  negligeoce. 

2.  8a«b— Statemewtb  or  Aobht— Aduissioh 

AGAINST  InTEBEST. 

In  an  action  against  a  carrier  for  Injariee 
to  cattle  In  transit,  a  statement  made  by  de* 
fendant's  conductor  to  plaintiff  during  the 
transportation,  in  repl;  to  a  question  why  he 
ittarted  oat  with  the  eofrine  drawing  the  train, 
that  they  had  to  go  with  whatever  the?  start* 
ed  out  with,  and  admitting  that  he  knew  that 
he  could  not  get  tar  with  such  engine,  was  ad- 
missible as  a  statement  against  Interest. 

3.  Sake— PBEjtmiCB. 

Where,  In  an  action  for  Injuries  to  cattle 
in  transit,  the  undisputed  evidence  showed  that 
the  engine  drawing  the  train  was  defective,  and 
unable,  from  the  time  it  started  until  It  was 
relieved  by  another  engine,  to  efficiently  draw 
the  train,  and  that  by  reason  of  its  defective 
cottditioQ  the  cars  were  so  jerked  about  as  to 
cause  the  injuries  to  the  cattle,  defendant  wa^ 
not  prejndiced  by  the  admission  of  a  statement 
by  its  conductor  to  plaintiff  during  the  trans- 
portation that  he  knew  he  could  not  get  far 
with  the  engine  drawing  the  train. 

4.  Saue  —  EvioBNCB  —  Objections— Scope— 
Appeal. 

Where,  in  an  action  for  damages  to  cattle, 
evidence  of  a  witness  on  the  issue  of  damages 
was  objected  to  on  the  ground  that  the  witness 
was  testifying  to  his  opinion  and  not  as  to  facts, 
such  objection  did  not  sustain  the  contention, 
first  made  on  appeal,  that  it  was  error  for  the 
court  to  permit  the  witness  to  testify  what  the 
market  valne  of  the  cattle  would  be  if  in  good 
noDdition,  for  the  reason  that  defendant  was 
not  responsible  for  the  depreciation  in  weight 
and  appearance  of  the  cattle  uatnrally  resalt- 
■ing  from  being  tzanapMrted. 

Appeal  from  District  Conr^  Oooke  Cono- 
tj*;  13.  EL  Barrett,  Judge. 

Action  by  George  H.  Russell  against  tbe 
Missouri,  Kansas  ft  Texas  Railway  Company 
of  Texas.  From  a  Jndgmmt  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

Eidridge  ft  Mldklff,  for  appellant  Colp  ft 
Glddlngs,  for  appellee. 

NKILU  J.  This  suit  was  brought  by  ap- 
pellee against  appellant  to  recover  damages 
to  a  shipment  of  cattle.  Tbe  plaintiff  al- 
leged that  the  cattle  were  Injured,  while  be- 
ing transported  by  defendant  from  Oalnes- 
Tille  to  Wichita  Fails,  by  being  "subjected 
to  great,  unnecessary,  and  unusual  violence 
or  roi^h  treatment,  occasioned  by  defend- 
anf  B  agent  In  operating  its  train,  and  to  the 
defective  and  worn-out  condition  of  Its  en- 
gine, cars,  and  machinery,  and  other  causes 
unknown  to  plaintiff  and  peculiarly  within 
tbe  knowledge  of  defendant."  The  defend- 
ant, after  a  general  denial,  answered  that 
tbe  alleged  Injuries  to  the  cattle  were  caused 
by  the  n^llgence  of  plaintiff  and  those  rep- 

*Reh«arlng  denied  July  1.  1906,  and  writ  of  error 
oenM  Ixy  Baprmt  Court. 


resenting  him  In  carelessly  handling  said  cat- 
tle, and  bad  treatment  of  same  by  plaintiff; 
that,  if  tbe  cattle  were  Injured,  such  inju- 
ries resulted  from  their  Inherent  vice,  and 
from  their  hooking  and  Injuring  one  another; 
that  the  Injuries  to  the  cattle,  and  tbe  death 
of  some,  were  caused  by  plaintiff  negligent- 
ly treating  them  to  an  application  of  Beau- 
mont oil  at  Gainesville,  and  by  cold  weather 
and  starvation.  The  trial  of  the  caae,  which 
was  before  a  Jury,  resulted  In  a  Judgm«it  in 
favor  of  plaintiff  tax  91,4^.76. 

Conclusions  of  Fact 

In  the  latter  part  of  October,  1902,  the 
plaintiff  shipped  181  head  of  high-grade  Dur- 
ham cattle  from  Taylor  to  Washburn,  Tex. 
En  route  to  their  destination  they  were  to  be 
transported  over  defendant's  road  from  Tay- 
lor to  Wichita  Falls,  Tex.,  and,  from  tbera 
Ml,  by  the  Ft  Worth  &  Denver  Railway 
Company.  They  were  delivered  by  plaintiff 
to  defendant  at  Taylor  In  good  condition,  and 
defendant  railway  company  entered  into  a 
written  contract  with  him  to  carry  them 
from  there  over  its  line  of  road  to  Wichita 
Falls.  The  contract  limited  its  liability  to 
damages  occurring  on  ita  own  line  of  rail- 
way. 

When  the  cattle  reached  Gaiaeavllle,  Tex., 
they  were  dipped  In  Beaumont  oil  for  the 
purpose  of  cleaning  them  from  ticks,  a  meth- 
od recommended  and  approved  by  United 
States  authorities.  The  evidence  shows  that 
in  dipping,  or  In  making  the  application  of 
oil,  they  were  carefully  handled,  and  In  no 
way  Injured.  The  cattle  remained  at  Gaines- 
ville 10  or  12  days,  and  were  In  good  flesh 
and  first-class  condition,  with  the  exertion 
of  a  calf,  worth  $25,  which  bad  been  killed 
before  they  arrived  there.  Tbe  cattle  were 
reloaded  on  defendant's  train  at  Gainesville 
about  9  or  10  o'clock  at  night  and  reached 
Muenster,  a  distance  of  about  14  miles,  next 
morning  about  3:30  o'clock. 

The  evidence  shows  that  tbe  engine  which 
pulled  tbe  train  there  from  Gainesville  was 
in  a  bad  condition,  and  leaked  so  as  to  ren- 
der It  so  weak  that  It  could  hardly  draw 
the  train.  For  this  reason  it  was  continuai- 
)y  backing  so  as  to  get  a  start,  and  sudden- 
ly pulling  ahead,  causing  a  jerking  of  the 
cars  which  frequently  threw  a  great  many 
of  tbe  cattle  down,  bruising  and  injuring 
them  and  crippling  some.  This  was  contin- 
ually occurring  between  Gainesville  and 
Muenster.  When  tbe  train  reached  that 
place  it  had  to  wait  there  two  or  tbree  hours 
for  another  engine  to  carry  It  to  Wichita 
Falls.  When  It  reached  there  a  great  many 
of  the  cattle  were  down.  They  were  car- 
ried from  there  over  the  Ft  Worth  &  Denver 
to  Washburn,  their  destination.  While  be- 
ing transported  by  that  road  from  Wichita 
Falls  there  was  no  unusual  Jerking  tbe  cars, 
or  rough  handling  of  the  cattie,  nor  any  de- 
J  lay,  or  anything  reasonably  calculated  to  In- 
I  Jure  them.  When  they  arrived  at  tbelr  des- 
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tlnatlon  they  were  In  s  very  bad  condition, 
many  of  them  being  badly  braised,  some 
with  their  hips  knocked  down  and  eyes 
knocked  out;  and  on  account  of  their  Inju- 
ries a  very  valuable  Durham  bull  died  next 
day,  and  8  cows  and  15  yearlings  died  In 
consequences  of  the  injorles  occasioned  them 
by  defendant's  negligence,  within  IG  days 
afterwards.  A  large  per  cent,  of  those  that 
did  not  die  were  more  or  less  injured. 

The  evidence  1b  sufficient  to  show  that  the 
damages  caused  plaintiff  by  the  negligence 
of  defendant  In  transporting  his  cattle  over 
Its  line  of  road  amounted  to  $1,449.7G,  and 
that  none  of  this  damage  was  caused  or  re- 
sulted In  any  way  from  any  of  the  acts  or 
things  pleaded  by  defendant  in  Its  answer. 

Gtmcludoiu  of  Law. 

1.  Our  conclusions  of  fact  dispose  of  the 
first,  second,  and  third  assignments  of  er- 
ror, which  complain  of  the  insufficiency  of 
the  evidence  to  support  the  verdict.  If  the 
testimony  of  the  plaintiff  and  his  witnesses 
Is  true  (and  this  was  a  matter  for  the  Jury, 
and  not  for  us,  to  determine),  the  evidence  Is 
amply  sufficient  to  show  that  the  injuries  In- 
flicted upon  the  cattle  were  caused  by  the 
negligence  of  the  defendant  on  Its  line  of 
road,  and  that  the  amount  of  damages 
found  by  the  Jury  accruing  to  plaintiff  by 
reason  of  such  negligence  Is  not  excessive. 

2.  The  plaintiff  testified  that  at  Mnenster 
he  asked  the  conductor  why  be  started  out 
with  that  engine,  and  that  he  replied  they 
had  to  go  with  whatever  they  started  out 
with,  and  admitted  that  be  knew  that  he 
could  not  get  far  with  it.  This  was  object- 
ed to  by  defendant  "on  the  ground  that  tho 
conversation  with  the  conductor  was  hear- 
say." The  court  overruled  the  objection, 
and,  to  Its  action  in  doing  so  and  In  admit- 
ting the  testimony,  the  defendant  excepted 
and  has  assigned  error.  We  are  inclined  to 
think  that  this  assignment  Is  not  well  taken. 
The  conductor  was  the  agent  of  defendant  In 
charge  of  the  train  when  he  made  the  state- 
ment, and  his  knowledge  of  the  condition  of 
the  engine  when  It  started  out,  It  seems  to 
us,  was  the  knowledge  of  his  principal,  and 
his  admission  that  he  knew  the  condition  of 
the  engine  was  admissible  In  evidence  as  an 
admission  against  interest.  Telephone  Co.  t. 
Prince  (Tex.  Cly.  App.)  82  S.  W.  327;  Stand- 
efer  v.  Aultman  (Tex.  Civ.  App.)  78  S.  W. 
552;  Cooper  v.  Brittain  (Tex.  Civ.  App.)  74 
S.  W.  91;  Plotz  V.  Miller  (Ky.)  51  a  W.  176. 
But  if  it  should  be  conceded  that  the  court 
should  have  excluded  such  testimony  upon 
the  ground  that  It  was  hearsay,  we  are  un- 
able to  see  how  the  defendant  was  Injured 
by  It  The  undisputed  evidence  shows  that  th© 
engine  was  defective,  and  unable,  from  the 
time  It  started  from  Gainesville  until  it  was 
relieved  by  another  engine  at  Muenster,  to  ef- 


ficiently draw  the  train,  and  that  by  reason 
of  its  defective  c<mdltlon  the  cars  in  which 
the  cattle  were  loaded  were  so  Jerked  about 
as  to  cause  thdr  Injuries.  The  defendant 
was  a  common  carrier,  and,  as  such.  Is  re- 
garded by  the  law  as  a  practical  Insurer  of 
the  safe  carriage  of  the  goods  against  all 
loss  of  whatever  kind,  with  certain  excep- 
tions; the  only  one  of  which  having  any  ap- 
plication to  this  case  is  such  losses  as  might 
arise  from  the  inhereut  nature  of  live  stock. 
It  not  being  shown  that  the  Injury  to  the  cat- 
tle arose  ^m  tiielr  nature,  and  it  appear- 
ing that  defendant,  in  furnishing  a  defective 
en^ne,  failed  to  provide  all  suitable  means 
for  their  transportation,  and  that  such  fail- 
ure was  the  cause  of  the  damage,  the  testi- 
mony which  is  made  the  subject  of  this  as- 
signment could  in  no  way  have  prejudiced 
appellant  Hutchinson  on  Carriers,  {{  170a- 
218;  Tex.  &  P.  Ry.  Co.  t.  Snyder  (Tex.  CIt. 
App.)  86  S.  W.  1041. 

8.  The  witness  F.  L.  Htll,  having  testified 
that  he  was  acquainted  to  a  certain  extent 
with  the  market  value  of  plaintiff's  claas  of 
cattle  at  Washburn  at  the  time  they  arrived 
there,  was  then  asked  by  plaintUTs  counsel 
to  state  what  in  bis  opinion  was  the  fair 
market  value  of  the  cattle  in  question  at 
that  place  In  good  eondltlon,  and  answered^ 
"I  think  $70  for  those  cows  would  have  been 
very  reasonable."  The  question  and  answer 
of  the  witness  were  objected  to  by  defendant 
on  tbe  ground  **that  the  witness  was  testify- 
ing to  hlB  opinion,  and  not  as  to  facts."  The 
admission  of  the  testimony  is  assigned  aa  er- 
ror, and  tbe  proposition  asserted  is  that  "It 
was  error  for  the  court  to  permit  the  witness 
to  testify  what  the  market  value  of  said  cat- 
tle would  be  If  In  good  condition,  for  tbe  rea- 
son that  defendant  is  not  responsible  for  the 
depreciation  In  weight  and  appearance  of 
cattle  naturally  restating  from  being  trans- 
ported." It  will  be  observed  that  the  objec- 
tion here  urged  to  the  admission  of  the  testi- 
mony Is  different  from  that  made  In  the  trial 
court  The  rule  Is,  when,  on  appeal,  an  as- 
signment of  error  Is  predicated  upon  tbe  ad- 
mission of  testimony,  only  sudi  objections  as 
were  presented  In  the  trial  court  and  stated 
In  the  bin  of  exceptions  will  be  considered. 
City  of  Austin  v.  Forbls  (Tex.  Glv.  App.)  8S 
S.  W.  31;  T.  &  P.  Ry.  CJo.  v.  BIrdweU  (Tex. 
Cav.  App.)  86  S.  W.  1068.  As,  therefore;  the 
proposition  cannot  be  considered,  and  aa  it 
is  the  only  one  advanced  under  tbe  assign- 
ments of  error,  It  wUI  be  overruled. 

This  also  disirases  of  appellant's  fifth,  sLxtb, 
and  seventh  assignments  of  error,  which,  like 
this  one,  interpose  for  the  first  time  on  ai>- 
peal  objections  to  tbe  admission  of  testi- 
mony different  from  what  tbe  bills  of  ex- 
ception show  were  made  In  the  court  below. 

There  Is  no  error  requiring  the  reTOMl  ot 
the  judgment,  and  It  Is  afflrnwd. 
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DIFFIH  T.  THOMPSON  et  aL 

(Coart  of  Civil  Appeals  of  Texas.   Jane  14, 
1905.) 

1.  Tkhdob  and  Purchasem— RasBBVATioR  or 
TXNDOB's  Lieu— BmoT  oh  Titli. 

Where  a  deed  expresses  as  a  part  of  the 
ccHislderation  thereof  the  asmimptfoii  the 
Crantee  of  Tendore'  lien  notes  owed  by,  and  de- 
scribed in  the  deed  to,  the  grantor,  and  reservea 
a  lien  on  the  luid  to  secure  their  paymentt  the 
•nperior  title  to  the  land  remains  m  the  nan- 
tor  antll  the  notes  thus  assumed  are  paid. 

2.  Sauk  —  Failubb  to  Pat  Notes — Contkt- 
AHCB  TO  HoLOEB— Rights  or  Holdbs. 

Where  a  grantee  fails  to  comply  with  hla 
pranlse  to  pay  past-doe  notes  of  the  grantAr 
which  he  assamed,  and  to  secure  the  payment 
of  which  a  lien  was  reserved  on  the  land,  the 
ratdor  may  convey  the  land  to  the  holder  of 
the  notes;  and  the  latter  thus  acqnires  all  the 
rights  of  the  vendor,  together  with  the  right  to 
hare  the  notes  paid  before  the  superior  right  to 
the  land  can  vest  in  the  grantee,  who  assumed 
the  samcL 

i.  Sake— RioHT  to  Fobbebbioh— FAiLxmB  to 

DiSCHAEOB  KOTES. 

A  grantee  of  land,  who  has  assumed  the 
payment  of  vendor's  lien  notes,  has  no  right, 
Qnless  he  pays  the  notes,  to  a  judgment  for  the 
land  or  the  possesion  thereoxr  in  trespass  to 
tiT  title  against  the  holder  of  the  notes,  to 
whom  the  grantor  has  conveyed  the  land. 

Error  from  District  Court,  Bed  River 
Comity;  Ben  H.  Denton,  Judge. 

Action  by  W.  O.  Dlffle  against  W.  H. 
Thompson  and  others.  There  was  a  Jndg^ 
ment  for  defendants,  and  plaintiff  brings  er- 
ror. Affirmed. 

W  8.  TlKmuB,  for  plaintiff  is  error, 
duunberii  Doak  ft  Kennedy,  Cor  defttidants 
in  emnr. 

EIDSON,  J.  This  suit  was  brought  in  the 
court  below  by  the  plaintiff  In  etrm  against 
Uk  dtfendants  In  error  in  tbe  form  of  on 
actloD  of  trespBBB  to  trr  title  to  a  tract  of 
land  described  In  bis  petition.  Defendants  In 
error  Heam  and  Thompson  answered  by  gen- 
eral acepti(»i,  graieral  denial,  plea  of  not 
KvUty,  and  a  special  answer  aetttng  np  that 
on  August  28, 1900,  J.  B.  Whitfield  purchased 
the  land  in  costtrorersy  from  J.  Iiong  uid 
wife,  M.  J.  Lone,  and  received  a  genwal  war- 
ranty deed  thwefor;  that  afterwards,  on  De- 
cember 31st.  Whitfield  and  wife,  M.  J.  Whit- 
field, coQT^ed  to  said  Heam,  who  acted  for 
blmself  and  the  said  Thtanpson,  by  a  general 
warranty  deed,  the  land  In  controversy— and 
prayed  that  said  Whitfield  and  wife  and  J. 
Long  and  wife  be  made  parties  to  the  suit, 
and,  in  the  event  plaintiff  recovered  judg- 
ment against  them,  that  they  have  Jadgm^t 
over  against  said  Whitfield  and  Long  upon 
their  respective  warranties.  Long  and  wife 
answered  by  general  denial,  plea  of  not 
goilty,  and  by  a  q^eclal  answer,  alleging  In 
■Qbstauce  as  follows:  "And  further  answer- 
ing herein,  these  defendants  say  that  they 
are  husband  and  wife,  and  were  such  hus- 
band and  wife  on  the  5th  day  of  December, 
1898^  and  that  tb«y  were  Uvtag  «i  the  land 


described  In  plaintiff's  petition  as  their  home- 
stead, with  tlidr  fBmll7)  at  that  tlm^  and 
bad  no  oth»  homestead;  that  they  wore 
citizens  of  Bed  Blver  county  at  that  time, 
and  that  said  land  was  their  homestead  at 
that  time  they  lived  lumn  It  and  then  oc- 
cupied It  as  thftlr  hcHuestead;  that  they  de- 
sired to  aell  the  same,  and  that  thej  were 
ignorant  people,  and  did  not  understand  the 
legal  purport  of  legal  instruments,  and  that 
the  plaintiff  W.  O.  Dlffie  came  to  them,  and 
told  them,  if  th^  would  execute  and  deliver 
to  liim  a  power  of  attorn^,  he  would  sell 
said  land  for  them,  and  that  th^  agreed  to 
'do  so;  that  he  tlien  made  or  caused  to  be 
made  the  Inatmmeat  deacrlbed  In  plaintiff's 
petlthm  aa  <^  date  December  5.  1888,  which 
he  fraudulently  represented  to  them  to  be  a 
poww  ot  attorn^,  so  tiiat  he  could  sell  said 
land  for  Ihem;  tiiat  thay  relied  on  tiie  state- 
ments so  made  1^  the  said  W.  O.  Dlffie,  and, 
beUevlng  them  to  be  true,  and  that  he  was 
acting  in  good  faith  and  with  an  honest  In- 
toit,  and  not  knowing  that  the  said  Dlffie 
was  setting  up  any  claim  to  said  land,  they 
did  on  the  28th  day  of  August,  1900,  sell 
and  convey  by  general  warranty  deed  to  J. 
B.  Whitfield  aald  land,  not  knowing  that 
the  instrument  held  by  said  Dlffie  showed  on 
its  face  that  it  was  a  deed,  but,  bellevli]^  it 
to  be  only  a  power  of  attorn^,  aa  It  was 
understood  to  be,  they  conv^ed  aald  land  to 
the  said  Whitfield;  and  that  the  said  DUBe, 
In  order  to  carry  out  his  nef  arloua  plana,  and 
to  cheat,  swindle,  and  defraud  these  defend- 
ants and  othen  who  might  buy  aald  land,  did 
not  put  said  purported  deed  on  record  until 
after  the  deed  was  made  by  these  defendants 
to  the  aald  Whitfield  and  placed  on  record  in 
the  county  derk's  office  and  then  tor  the  firat 
time  he  dahned  that  said  Instrument  was  a 
deed,  and  endeavored  by  such  means  to  ex- 
tort money  from  theatf  defendants  and  the 
purchasers  of  said  land;  and  these  defend- 
ants say  that  no  consideration  whateva  was 
paid  by  said  Dlffle  for  said  land,  and  the 
same  waa  without  cousideratlfm,  and  that 
purported  deed  casta  a  cloud  iqion  the  title 
to  aald  land,  and  pray  that  aald  deed  may 
be  canceled,  and,  all  clouds  rouoved,  and  for 
costs,"  etc.  The  case  was  tried  the  court 
without  a  Jury,  and  Judgment  r^ered  fior 
all  the  deffindants  and  against  tiie  plaintiff 
for  costs. 

The  court  below  filed  findings  of  fact  and 
conclusions  of  law.  Its  second  finding  of  fact 
iB  as  follows:  "(2)  I  find  that  on  December 
6,  1898,  J.  Long  and  wife  deeded  the  laud  In 
question  to  plaintiff,  W.  O.  Dlffle,  and  that 
the  consideration  paid  and  agreed  to  be  paid 
for  the  same  was  as  follows,  to  wit:  The 
assumption  of  two  promissory  notes  describ- 
ed in  a  deed  from  J.  W.  Bailey  et  id.  to  J. 
Long,  which  were  a  vendor's  lien  on  the  land 
In  question,  and  which  notes  were  then  own- 
ed by  J.  6.  Whitfield,  and  the  assumption  of 
a  debt  of  935  due  by  Long  to  one  Upchurch, 
and  f5  paid  Ura.  Long,  wife  of  J.  Ltrng,  and 
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9100  due  plaintiff  sa  attoraey's  fees.  I  And 
tbat,  as  a  matter  of  fact,  the  plaintiff,  W.  O. 
Diffie,  never  paid  tbe  notes  given  by  Long 
to  Bafley  for  tlie  land,  and  assumed  by  him, 
nor  any  part  thereof,  and  that  his  deed  was 
not  filed  for  record  until  the  18tb  day  of  July, 
1902."  This  finding  is  not  aaaailed  by  plain- 
tiff in  error,  and  it  must  be  aasnmed  by  as 
that  it  is  supported  by  the  evidence.  It  Im- 
plies that  plaintiff  In  error's  deed  from 
Long  and  wife'  ^pressed  as  a  part  of  the 
consideration  therefor  the  assumption  of  the 
payment  of  two  promissory  notes  described 
in  the  deed  from  Bailey  and  others  to  J. 
Long,  and  expressly  reserved  a  lien  on  the 
land  In  controversy  to  secure  their  payment, 
and  that  said  notes  were  then  owned  by  J.  B. 
Whitfield.  This  b^ng  true,  the  superior  title 
to  the  land  remained  in  Long  and  wife  until 
the  purchase  money  was  paid.  Peters  v. 
Clements,  46  Tex.  122;  Koosevelt  v.  Davis, 
49  Tex.  472;  Baker  v.  Compton,  52  Tex.  261; 
Hamblen  v.  Folts,  70  Tex.  135,  7  S.  W.  834; 
Mlnter  v.  Burnett,  90  Tex.  249,  38  S.  W.  850; 
Carey  v.  Starr,  93  Tex.  515,  56  S.  W.  824. 

The  court* 8  fonrtb  finding  of  fact  Is  as  fol- 
lows: "(4)  I  find  that  on  the  28th  day  of 
August,  1900,  J.  Long  and  wife,  M.  J.  Long, 
deeded  the  land  in  question  to  J.  B.  Whit- 
field, and  that  the  consideration  wa^  the  sur- 
render and  cancellation  of  the  two  notes  giv- 
en by  Long  and  wife  to  J.  W.  Bailey,  and 
described  In  the  deed  from  Bailey  et  al.  to 
Long,  which  were  a  vendor's  lien  on  the  land 
in  question,  and  paid  the  said  Long  $85,  and 
that  the  said  deed  was  filed  for  record  Au- 
gust 28,  1900."  And  Its  second  additional 
finding  of  fact  is  as  follows:  "(2)  The 
amount  of  the  notes  given  by  J.  Long  to  J. 
W.  Bailey  as  a  part  of  the  purchase  money 
for  said  land  was  ^SO  and  $180,  res[>ectlvely. 
The  said  notes  were  dated  September  21, 
1895,  and  were  due  iDecember,  1895,  and  No- 
vember, 1896,  and  bore  interest  at  the  rate 
of  ten  per  cent  per  annum  from  date."  Plain- 
tiff in  error  not  having  complied  with  bis 
prpmise  and  obligation  to  pay  the  Bailey 
notes,  which  were  due  at  the  time  he  made 
the  promise  for  nearly  two  years,  Long  and 
wife,  his  vendors,  had  the  legal  right  to  con- 
vey the  land  to  Whitfield.  Morrison  v.  Barry, 
10  Tex.  ClT.  App.  25,  30  S.  W.  376;  Efron 
V.  Bnrgower  (Tex.  Olv.  App.)  57  S.  W.  306. 
And  Whitfield  thus  acquired  all  the  legal 
rights  bis  vendors  had;  and,  holding  the 
purchase-money  notes,  which  plaintiff  In  er- 
ror had  assumed  the  payment  of,  he  had  the 
same  right  to  have  them  paid  as  bis  vendors, 
before  the  superior  right  to  the  land  could 
vest  in  plaintiff  in  error.  Crafts  v.  Daogh- 
erty,  69  Tex.  480,  fl  S.  W.  850;  Harris  v.  Cat- 
lin,  S3  Tex.  8;  Jackson  v.  Palmer,  62  Tex, 
484;  Masterson  v.  Cohen,  48  Tex.  620;  Hale 
V.  Baker,  60  Tex.  217. 

The  court's  fifth  finding  of  fact  Is  as  fol- 
lows: "(5)  I  find  tbat  on  the  31st  day  of 
December,  1900,  J.  B.  Whitfield  and  wife 
deeded  tbe  land  In  queatltm  to  M.  O.  Heam 


for  himself  and  his  codefendant  W.  M. 
Thompson,  and  that  the  conalderatioa  paid 
therefor  was  $300  cash  paid  at  the  time  and 
the  execution  of  two  notes,  payable  to  J.  B. 
Whitfield  or  order,  for  flOO  each,  both  of 
which  have  been  paid,  and  that  tbe  amount 
was  the  full  value  of  the  land  at  that  time, 
and  that  the  deed  from  Whitfield  and  wife  to 
Heam  was  filed  for  record  January  4, 1901." 

The  conveyance  by  Whitfield  to  defendants 
in  error  vested  in  them  all  the  rights  ac- 
quired by  the  former  from  Long  and  wife  by 
their  deed  to  him,  and  they  are  now  in  pos- 
session of  the  land  in  controversy  under  said 
deed. 

Plaintiff  in  error's  fourth  assignment  of 
j  error  assails  the  conclusion  of  law  of  the 
court  below  to  the  effect  that  defendants  In 
error  were  entitled  to  Judgment  upon  the 
ground  that  plaintiff  in  error  had  failed  to 
comply  with  his  contract  as  to  the  purchase 
of  said  land,  and  pay  the  amounts  assumed 
by  him,  which  constituted  a  Hen  upon  the 
land  In  controversy.  We  do  not  agree  with 
this  contention  of  the  plaintiff  In  error.  As 
stated  In  the  case  of  Crafts  v.  Daugberty. 
supra,  the  facts  of  which  are  Yery  similar  to 
those  found  by  the  court  In  this  case,  tbe 
plaintiff  In  error  was  not  entitled  to  a  judg- 
ment for  the  land,  nor  to  disturb  the  posses- 
sion which  defendants  In  error  took  under 
theh-  deed,  without  payment  of  the  amounts 
he  had  assumed,  which  constitnted  a  lien 
upon  tbe  land. 

The  vie#  we  have  taken  of  the  case,  and 
upon  which  same  Is  disposed  of,  renders  It 
unnecessary  for  us  to  consider  the  other  as- 
signments of  error  presented  in  plaintiff  In 
error's  brief. 

Tbe  Judgmoit  of  tbe  court  below  Is  af- 
firmed. 


BBADFOSD  T.  WBSTBROOK,  Tkx  Gol- 

te^tor. 

(Court  of  Olvil  Appeals  of  Texaa.   Joe  8, 

1905.) 

1.  Bonos  —  Taxes— Patkent— Ooixxcrios— 
Ikjubotios— Necessart  Parties. 

In  a  suit  by  a  taxpayer  to  enjoin  the  coH- 
lectlon  of  a  tax  levied  to  pay  town  bonds,  the 
town  and  tbe  holder  of  the  bonds  are  necessary 
parties. 

[Ed.  Note. — Fm  cases  In  point,  see  vol.  M, 
Cent.  Dig.  Municipal  Oorpon^ionB,  {  2168L] 

2.  Same— V ALT  ditt—De  Facto  Corporation. 

Where  a  town  was  a  de  facto  corporation 
at  the  time  it  Issaed  certain  bon^  and  after 
reincorporation  of  the  town  the  Bucceeding  dt 
jure  corporation  assumed  the  payment  tJienof 
as  authorized  by  statute,  the  braids  became  val- 
id oblisatioQS  of  the  succeediuK  corporation. 

[Ed.  Note. — ^F<Hr  eases  in  point,  see  vol.  36, 
Cent  Dig.  Munldpal  CkttporatlooB,  H  1948- 
1950.] 

Appeal  from  District  Oonrt,  Nolan  County; 
Jos.  L.  Shepherd,  Judge. 

Suit  by  J.  A.  J.  Bradford  against  E.  West- 
bro(A,  tax  collector  of  Sweetwato".  From  a 
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decree  In  faror  of  defoidaiit,  plaintiff  ap- 
pealB.  Affirmed. 

J.  V.  Eldson  and  Beall  &  Beall,  for  appel- 
lant Ragland  ft  Orane,  for  appellee. 

STEPHENS,  J.  This  suit  was  brought  to 
«Djoln  the  collection  of  a  tax  levied  in  the 
year  1902  by  the  town  of  Sweetwater  for  the 
payment  of  bonds  Issued  In  the  year  1898  by 
the  town  of  Sweetwater  when  It  was  a  de 
facto  corporation  only.  This  acting  corpora- 
tion was  dissolved  by  decree  of  coiirt  at  the 
instance  of  the  state,  In  a  quo  warranto  pro- 
ceeding. In  the  following  year.  The  people 
of  the  same  territory  reincorporated  In  1902, 
and  assumed  to  pay  the  bonds,  levying  a  tax 
for  that  purpose. 

The  petition  for  Injunction,  even  with  the 
aid  of  the  supplemental  petition,  did  not  en- 
title appellant  to  any  relief  whatever.  In  the 
first  place,  neltber  the  town  of  Sweetwater, 
nor  the  holder  of  the  bonds  sought  to  be 
invalidated,  was  made  a  party  to  the  salt; 
and.  In  the  second  place,  the  facta  stated  ut- 
terly failed  to  Impeach  the  validity  of  the 
bonds.  Being  issued  by  a  de  facto  corpora- 
tion In  conformity  with  the  law  authorizing 
a  de  Jure  corporation  to  lasue  bonds,  and  be- 
ing assumed  by  the  succeeding  de  Jure  cor- 
poration In  conformity  with  the  statute  au- 
thorizing such  asanmption,  tbe  bonds  were 
valid  obligations,  notwithstanding  the  town 
may  have  had  less  than  1,000  inhabitants, 
aa  alleged,  during  the  life  of  the  de'  facto 
cori>oraUon.  The  cases  sustaining  this  view 
are  both  numerous  and  familiar. 

The  Judgment  sustaining  a  general  demmv 
rw  to  flie  petition  Is  tikereforo  affirmed. 


TEXAS  &  P.  RT.  CO.  v.  PRANK. 

(Coart  of  ClTil  Appeala  of  Texas.   June  14, 
1905.) 

1.  DA3UOB8— PZBSONAI.  IHJUBIES— INBTBUO- 

noNS. 

Where  a  petition  for  injnriea  alleged  that 
plaintiff  was  confined  to  hla  bed  10  days,  at  a 
per  (iitm  loaa,  and  hU  teatimony  afaowed  that 
De  lost  15  whole  daya  and  parta  of  other  days, 
a  chat^  that  the  jary,  In  estimating  plaintiff's 
damaaeB,  might  consider  "any  loaa  of  time  by 
bfan,"  was  erroneous  and  prejudicial. 

[Ed.  Note. — Wor  cases  in  point,  see  vol.  15, 
Oent.  Dig.  Damages,  SS  441-145;  vol.  46,  Gent. 

mg.  Trial,  I  sesa 

2.  Savk  — CuBB  BT  RncrrnruB— Indxfihitb 
Etidekck. 

Where  a  charge  on  the  measure  of  dam- 
ages for  i>ers6nal  Ininriea  erroneously  permits 
a  greater  recovery  than  ia  anthorised  by  the 
pleadinga  for  loss  of  time,  and  the  evidence  on 
the  subject  ia  too  indefinite  for  the  error  to  be 
cared  by  remittitur,  a  judgment  for  plaintiff 
most  be  reversed. 

[Ed.  Note.^Fw  eases  in  p^t  sea  toL  8, 
Oent.  Dig:  Appeal  and  Error,  I  4661.] 

8.  BaiLBOADS  —  AoozDXRTs— Aonon»— Bti- 

DKNCE. 

In  an  action  agalnat  a  railroad  for  injur- 
ies, testimony  of  the  engineer  and  fireman  that 
it  was  their  habit  or  custom  to  ring  the  bell  and 


blow  the  whistle  at  the  place  where  tbe  acci- 
dent occurred  was  properly  excluded. 

[Ed.  Note. — For  cases  in  point,  see  Td.  87, 
Cent  Dig.  Railroads,  H  913,  1125.] 

Appeal  from  District  Court.  Fannin  Ooiin- 
iyi  Ben  H.  Denton,  Judge. 

Action  by  T.  0.  Frank  against  tbe  Texaa 
&  Pacific  Railway  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed. 

T.  J.  Freeman  and  Head,  Dlltard  ft  Head, 
for  appellant.  M.  M.  McAtahon  and  Thur- 
mond ft  Steger,  for  appellee. 

KBT,  J.  This  la  a  personal  Injury  suit, 
and  from  a  Judgment  In  favw  of  the  plain- 
tiff, tbe  defendant  prosecutes  this  appeal. 

Tbe  plaintiff  alleged  in  bis  petition  that 
be  was  confined  to  his  bed  10  days,  at  a  loss 
of  f2J{0  per  day.  That  was  the  only  aver- 
ment tSL  reference  to  loss  of  time.  The  plain- 
tiff's testimony  tends  to  show  that  be  lost 
16  -whole  daya  of  time,  and  parts  of  an  un- 
certain number  of  other  days,  on  account  of 
tbe  Injuries  complained  of,  all  of  wblch  time 
be  testified  was  worth  $2.60  per  day.  As  to 
tbe  measure  of  damages,  tbe  court  Instructed 
the  Jury  as  follows:  "If  you  find  a  verdict 
for  plaintiff,  you  may.  In  estimating  bla 
damages,  consider  any  Injury  to  his  buggy, 
any  loss  of  time  by  him,  any  reasonable  ex- 
pense for  pbysldan,  any  reasonable  expense 
for  medicine,  and  any  bodily  and  mental 
pain  snflered  by  plaintiff  wblcb  the  evidence 
may  sbov  is  tiie  direct  result  to  plaintiff  of 
the  Injuries  or  damages.  If  any,  caused  by 
tbe  negligence  of  defendant,  and  assess  such 
amount  as  will,  In  yoor  Judgment  reasonably 
compensate  blm  therefor."  This  instmctloik 
Is  assigned  as  error,  becapse  it  autlioriEed 
the  Jury  to  allow  lite  plaintiff  more  com- 
pensatim  for  loss  of  time  than  was  author^ 
ized  by  bis  pleading.  The  assignment  is  well 
taken,  and,  as  there  vaa  testimony  tending 
to  show  greater  damage  resulting  from  loss 
of  time  than  was  set  up  In  tbe  plaintilTa 
petition,  the  error  complained  of  was  ma- 
terial, and,  tbe  evidence  on  the  subject  being 
too  Indefinite  for  the  wror  to  be  cured  by 
remittitur,  a  reversal  must  follow.  City  of 
Dallas  V.  Jones,  98  Tex.  88,  M  B.  W.  677, 
53  a.  W.  877;  Railway  T.  Taylor  (Tex.  CIt. 
App.)  68  8.  W.  844. 

We  also  hold  that  appellants  requested  in- 
struction No.  11  should  have  beoi  given.  The 
Courtis  charge  on  the  subject  of  contributory 
negligence  was  general,  wblle  tiie  requested 
Instruction  referred  to  was  more  spedflt^ 
and,  being  correct  In  form.  It  was  orror  to- 
refuse  to  give  It. 

No  error  was  committed  in  refusing  to  per- 
mit tbe  engineer  and  fireman  who  were  run- 
ning the  train  on  tbe  occasion  in  question 
to  testify  that  it  was  their  bablt  or  custom 
to  ring  the  bell  and  blow  tbe  wUrtle  at  tbe 
place  where  the  accident  occurred.  Ry.  Ca 
V.  Johnson,  92  Tex.  880,  48  8.  W.  668. 
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Some  other  qaestioDS  ere  presented,  on  all 
of  which  we  rale  against  the  appellant 

For  the  errors  pointed  ont,  the  Judgmwt 
is  reversed,  and  the  cause  remanded. 

RdTersed  and  remanded. 


SWEET  T.  LYON  et  al.* 
(Oonrt  of  Civil  Appeals  of  Texas.    May  IT, 
lOOS.) 

1.  HOUEBTKAD— lilEn. 

Where  land  had  become  a  homestead  prior 
to  the  owner  ezecatinc  a  note  which  did  not 
Indnde  aoy  of  the  parchase  price  of  the  land, 
the  payee  coald  acqqlre  no  Hen  on  the  land  as 
Decnrity  for  the  note. 

2.  Appeai<— AsaiamraNT  ov  Bbboh— Pxopo- 

siTion. 

A  proposition  ander  an  assignment  of  vrrot 
which  ia  not  sermane  to  the  assignment  will  not 

be  considered  on  appeal. 

8.  Homestead— PLUjHxa  SxmRO  Up  Bxqkt 

— Necessitt. 

Where,  in  an  action  for  the  foreclosure  of 
a  lien,  to  secure  a  note,  defendant  claimed  the 
land  under  a  parol  gift  from  plaintiff  and  oth- 
ers, former  owners  thereof,  and  allied  that 
the  land  was  his  homestead,  plaintiff  could  not 
assert  any  ri^ht  by  virtue  of  the  land  beiiv  his 
homestead  prior  to  and  at  the  time  of  the  parol 
gift  without  pleading  snch  right. 

[Ed.  Note. — For  cases  in  point,  see  yoL  25, 
Gent.  Dig.  Homestead,  8{  170,  390-394.] 

4.  Appeal— Costs— Ebbob  in  Judomeitt. 

Where  plaintiff,  suing  on  a  note,  failed  to 
call  the  trial  court  s  attention  to  an  error  in 
calculation  whereby  the  judgment  was  rendered 
for  a  smaller  sum  than  due,  he  la  not  entitled 
to  costs  on  appeal. 

Appeal  from  District  Gonrt,  Fannin  Gonit- 
tr;  Ben  H.  Dmton,  Judge. 

Action  by  Clarence  H.  Sweet  against  Carry 
Lyon  and  another.  From  a  Judgment  grant- 
ing Insufficient  relief,  plalntUT  appeaUu  Kod- 
ifled. 

J.  U.  Willis  and  H.  Q.  Brans,  for  appel- 
lant 

BTDSON,  3.  Appellant  brought  this  suit 
In  the  court  below  on  a  promissory  note  al- 
leged to  bare  been  executed  by  appellee  W. 
h,  Lyon  on  the  7th  day  of  February,  1902, 
in  tarot  of  appellant,  for  the  sum  of  $500, 
bearing  Interest  at  the  rate  of  10  per  cent 
per  annum  from  the  1st  day  of  January, 
1902,  interest  payaUe  annually,  and  stipu- 
lating for  10  per  cent  additional  on  princi- 
pal and  Interest  for  attorney's  fees,  and  al- 
leged that  said  note  was  given  for  part  of  the 
purchase  money  of  a  certain  lot  of  land,  and 
Improvements  thereon,  situated  In  the  town 
of  Trenton,  in  Fannin  connty,  Tex.  Ai^el- 
lant  also  alleged  that,  at  the  date  of  the  exe- 
cution of  the  note,  appellants  O.  Sweet  and 
M.  E.  Sweet  executed  a  deed  of  conveyance 
to  appellees  for  aald  lot  of  land,  and  in  said 
conveyance  retained  a  Hen  to  secure  the 
payment  of  the  said  note.  Ai^llant  prayed 
for  Judgment  for  the  amount  of  said  note, 
principal.  Interest,  and  attorney's  fees,  and 

*Rebeariiw  dmled  Juda  28,  1)06,  and  vrlt  of  error 
denied  by  Supreme  Court. 


for  A  foreclosure  of  his  alleged  lien  upon  the 
said  lot  of  land,  and  Improvements  thereon. 

The  record  does  not  show  that  appellee  W. 
L.  Lyon  filed  any  answer  in  the  case.  Ap- 
pellee Carry  Lyon  answered  by  general  de- 
murrer, general  denial,  and  pleaded  specially, 
in  substance,  that  she  is  the  wife  of  appellee 
W.  L.  Lyon,  and  that  she  and  her  husband 
had  been  living  separate  and  apart  since 
April  3,  1001,  and  are  still  living  separate 
end  apart,  and  that  she  and  her  husband 
occupied  said  lot  continuously  since  No- 
vember, 1901,  and  up  to  their  separation,  as 
their  homestead,  and  that  since  their  sepa- 
ratlim  she  and  her  children  have  occupied 
same  as  their  homestead;  that  the  lot  in 
controversy  was  conveyed  to  her  and  her 
said  husband  by  O.  Sweet  and  M,  E.  Sweet 
acting  for  themselves  and  appellant  'witb 
full  authority  from  said  appellant  bo  to  act 
who  were  the  owners  of  said  lot  or  parcel  of 
land,  by  parol  gift  In  November,  1901,  by 
clear  designation  and  description,  and  by 
marking  and  staking  out  said  lot,  and  gir- 
Ing  same  into  possession  of  her  and  her 
said  husband,  and  that  same  was  given  to 
her  and  her  said  husband  In  fee-simple  title, 
without  any  reservation;  that  she  and  her 
said  husband,  with  full  knowledge  of  said 
donors,  took  possession  of  said  land  upon 
the  belief  that  it  had  been  given  to  them, 
and  in  December,  1901,  erected  permanent 
Improvements  upon  said  land  upon  the  faith 
of  the-  gift  to  them;  that  the  Improvements 
erected  by  them  consisted  of  a  dwelling 
house,  valued  at  $1,200.  and  that  the  value  of 
the  original  lot  Independent  of  said  Improve- 
ments, was  $100,  and  that  their  possession 
of  said  lot  had  been  continuous  and  uninter- 
rupted since  November,  1901.  Said  appellee 
further  alleged  that  the  note  sued  on  was 
not  a  vendor's  Uen  note,  and  was  not  given 
to  secure  any  part  of  the  purchase  money  of 
said  lot  but  that  said  note  is  an  attempted 
Hen  on  said  homestead  of  said  appellee,  giv- 
en by  W.  L.  Lyon  to  secure  the  loan  of  mon- 
ey made  by  M.  E.  Sweet  to  him,  the  said  W. 
L.  Lyon,  and  appellee  Carry  Lyon;  that  said 
alleged  lien  was  given  In  February,  1902, 
long  after  appellees  had  gone  into  possession 
of  said  lot  as  their  homestead,  and  after  they 
had  erected  permanent  Improvements  there- 
on; that  said  lot  was  the  homestead  of  ap- 
pellees when  said  note  here  sued  on  was 
given;  that  said  note  Is  signed  by  W.  L. 
Lyon,  and  Is  not  signed  by  Carry  Lyon;  and 
that  said  Carry  Lyon  failed  and  refused  to 
sign  said  note,  and  said  note  does  not  and 
cannot  constitute  a  valid  lien  on  her  home- 
stead, for  the  reason  that  It  was  not  given 
as  a  part  of  the  purchase  price  thereof. 
Appellee  Carry  Lyon  further  alleged  that 
said  note  was  given  for  money  borrowed,  and 
that  a  part  of  said  money  was  used  In  the 
erection  of  improvements  on  her  said  home- 
stead, but  that  said  improvements  were 
erected  prior  to  the  execution  of  said  note. 
Appellee  Gariy  Lyon  prayed  that  the  alleged 
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ptrol  gift  of  said  land  to  her  and  ber  has- 

band  be  establlabed,  and  tbat  she  have  juig- 
ment  for  said  land,  and  that  sbe  alao  have 
Judgment  estabUahlng  her  homestead  rlgbt 
in  said  premises,  and  declaring  said  note  an 
inTalid  mortgage  on  said  premises.  Appel- 
lant, by  supplemental  petition,  presented  a 
general  demurrer  and  general  denial  to  ap- 
pellee Carry  I^yon's  said  answer.  The  case 
was  submitted  to  the  court  without  a  jury, 
and  Judgment  was  rendered  for  the  appellant 
against  W.  L.  Lyon  for  the  sum  of  $670.01, 
witlMut  foreclosure  of  the  lien  prayed  for. 

There  are  no  conclusions  of  fact  or  law 
embraced  in  tbe  record.  We  find  that  the 
material  allegations  of  tbe  special  answer 
of  appellee  Carry  Lyon  are  supported  by  the 
evidence,  and  that  tbe  note  sued  on  was  not 
given  for  the  purchase  money  of  the  land  in 
coritroTersy,  and  tbat  the  lot  of  land  In  con- 
troversy  was  the  homestead  of  W.  L.  and 
Carry  Lyon  at  and  prior  to  the  execution  of 
the  note  sued  on,  and  was  such  homestead  up 
to  the  separation  of  the  said  W.  L.  and  Car- 
ry Lyon,  and  thereafter  and  at  the  date  of 
the  trial  was  tbe  homestead  of  appellee  Car- 
ry I^on.  There  was  no  controversy  as  to 
the  execution  of  tbe  note  sued  on  by  W.  L. 
Lyon,  nor  as  to  bis  personal  liability  thereon. 

Appellant's  second  asslgnfiaent  of  error 
complalns.of  the  refusal  of  the  court  to  fore- 
close the  alleged  lien  upon  the  premises  de- 
scribed In  his  petition,  upon  the  ground  that 
said  lien  is  fully  expressed  and  reserved  In 
tbe  deed  executed  by  O.  Sweet  and  his  wife, 
M.  E.  Sweet,  and  Clarence  Sweet,  cf  date 
February  7,  1902,  and  that  said  Hen  Is  ac- 
knowledged and  retained  In  the  note  sued  on 
to  secure  the  payment  thereof,  principal,  In- 
terest, and  attorney's  fees. 

Appellant's  first  proposition  under  this 
assignment  of  error  Is  that,  where  a  deed 
conveying  land  by  Its  terms  reserves  a  Hen 
upon  the  property  to  secure  tbe  payment  of 
a  specific  sum  of  money,  no  homestead  right 
in  tbe  property  can  be  acquired  the  pur^ 
chaser  as  against  the  Hen;  though  tbe  sum 
named  constitute  no  part  of  the  purchase 
money  proper,  the  title  only  vests  subject 
to  the  Uen.  We  are  of  the  opinion  that  ap- 
pellant's contention  as  manifested  by  this 
proposition  Is  not  sound,  especially  when 
attempted  to  be  applied  to  the  pleadings  and 
evidence  In  this  case.  Appellee  Carry  Lyon's 
special  answer  and  tbe  evidence  adduced  in 
support  thereof  show  tbat  the  homestead 
character  was  impressed  upon  the  lot  In  con- 
troversy prior  to  the  execution  of  the  note 
sued  on,  and  that  the  note  was  not  given  for 
the  purchase  money  of  said  lot.  The  prop- 
erty being  a  homestead,  no  valid  Hen  could 
be  given  upon  It.  Loan  Co.  v.  Blalock,  70 
Tex.  88,  IS  S.  W.  12;  Freeman  v.  Hamblin, 
1  Tex.  Civ.  App.  163,  21  S.  W.  1019;  Kemp- 
ner  v.  Comer,  73  Tex.  196.  H  S.  W.  194. 
Appellees  acquired  title  to  the  lot  In  contro- 
versy by  virtue  of  the  parol  gift;  taking  pos- 
session in  pnrsuanc*  thereof,  and  making 

assLW^-ao 


ralnaliie  permanent  Improvements  thereon. 
Wooldrldge  T.  Hancock.  70  Tex.  21,  6  S.  W. 
818;  Baker's  Ex'rs  v.  De  Freese  (Tex.  Civ. 
App.)  21  S.  W.  963;  Samuelson  T.  Bridges 
CTex.  Civ.  App.)  25  S.  W.  636;  Doyle  T.  Bank 
(Tex.  Civ.  App.)  60  3.  W.  480. 

Api>eUant*s  second  proposition  under  his 
second  assignment  of  error  is  not  germane 
to  the  assignment  of  error,  and  therefore  Is 
not  entitled  to  consideration.  However,  if 
appellant  could  assert  any  right  to  the  lot 
by  virtue  of  Its  being  his  homestead  prior  to 
and  at  the  time  of  making  the  parol  gift  to 
appellees,  be  bad  no  pleadings  raising  such 
issue  tn  this  case,  and  without  such  plead- 
ings he  could  not  avail  himself  of  any  such 
right 

By  bis  first  assignment  of  error,  appellant 
contends  that  the  court  erred  In  rendering 
Judgment  In  favor  of  appellant  for  $670.04, 
when  the  undisputed  evidence  is  that  there 
Is  due  and  owing  to  appellant  on  the  note 
sued  upon  the  sum  of  $709.22;  being  the 
principal,  Interest,  and  attorney's  fees,  as 
shown  by  said  note.  We  think  appellant  Is 
correct  in  this  contention,  and  the  Judgment 
of  the  court  below  wlU  be  reformed  so  as  to 
recite  the  amount  recovered  by  appeHant, 
Including  principal,  interest,  and  attorney's 
fees,  to  be  $709.22,  Instead  of  $670.04.  But 
appellant  is  not  entitled  to  the  costs  of  ap- 
peal, on  account  of  not  having  called  tbe 
attention  of  the  court  below  to  the  mistake 
In  the  amount  of  tbe  Judgment  by  motion 
for  a  new  trial  or  otherwise,  as  evidently. 
If  be  bad  done  so,  that  court  would  have 
made  the  proper  correction. 

The  Judgment  of  the  court  below  Is  reform- 
ed as  above  Indicated  and  affirmed. 

Beformed  and  affirmed 


MORBISON  T.  HAZZARD  et  aL 
(Oovrt  of  Civil  Appeals  of  Texas.   June  21, 

1909.) 

1.  Statute  of  FaAuns— Contbact  fob  Sau: 

OF  ReALTT— DESCBTPTIOn  OF  VbNDOB. 

A  contract  for  the  sale  of  realty  describ- 
i  ing  tbe  vendor  as  the  "estate  of  F. '  did  not 
I  sumciently  describe  the  vendor  to  comply  with 

Sayles'  Rev.  Civ.  St  1897,  art  2548  (Statute 

of  Fraads). 

[Gd.  Note, — ^For  cases  In  point  see  voL  23, 
Oent  Dig.  Frauds,  Statatv         21^  218.] 

2.  Same— VABiATion  bt  Pabol. 

Wliere  a  contract  for  the  sale  of  land  de- 
scribed tbe  vendor  as  the  "estate  of  F.,"  parol 
evidence  tbat  by  the  quoted  words  was  meant 
not  the  heirs,  legatees,  and  devisees  of  F.,  but 
those  of  another  person,  would  be  inadmissible 
because  varying  the  written  ioatroment. 

[Bd.  Note. — For  cases  In  point,  see  vol.  20, 
Cent.  Dig.  Evidence,  If  1846,  190&-1908;  see 
vol.  23,  Cent  Dig.  Frai^  Statute  of,  |  375.] 

8.  Sahk— DxscBmioN  or  Lahu. 

Where  a  contract  for  the  sale  of  land  show- 
ed on  its  face  that  a  part  of  the  land  was  owned 
by  an  individual  ana  part  by  a  certain  estate, 
but  did  not  describe  the  respective  purts  owned 
by  each,  the  contract  was  Insufficient  te  comply 
with  Sayles'  Rev.  Olr.  St  1897,  art  S6& 
(Statute  of  Frauds, 
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4.  SaMK  —  LUBILITT     W  UHAUTHOBIZID 

AOBHI. 

Where  a  contract  made  by  an  ageat  la 
Told  under  the  statute  of  frauds,  the  a^nt, 
thoui^t  Dot  aathorized  bj  his  alleeed  principal, 
18  not  ll^le  thereon. 

Error  from  District  Court  Dallas  County ; 
Richard  Morgan,  Judge. 

Action  by  B.  H.  Morrison  against  Elisa- 
beth Hazzard  and  others.  The  actttm  was 
dismissed,  and  plaintiff  brings  errw.  Af- 
firmed. 

Cobb  ft  Arery,  for  plaintiff  In  error.  Bry- 
an T.  Barry,  Etherldge  ft  Baker,  uid  H.  L. 
Brombei%  for  defendants  In  error, 

EIDSON,  J.  This  suit  was  brought  by 
plaintiff  in  error  against  defendants  In  error 
to  enforce  the  specific  performance  of  a  writ- 
ten  contract  for  the  sale  of  two  lots  In  tiie 
city  of  Dallas,  and,  in  the  altematlTe,  for 
damages  fen:  its  breach,  If  efpedflc  perform- 
ance was  refused.  Defendants  in  ^ror  .filed 
and  pres^ted  in  the  court  below  general 
and  special  exceptions  to  plaintiff  In  error's 
amended  petition  and  trial  amendment,  which 
were  sustained  by  the  court,  and  the  suit 
dismissed. 

Plaintiff  in  error's  first  assignment  of  er- 
ror complains  of  the  action  ct  the  court  be- 
low in  sustaining  the  general  demurrers  and 
genwal  exceptions  contained  in  defendants* 
answers  to  plaintiff's  first  amended  petIU<»i 
and  trial  amendment;  plaintiff  in  error's 
contention  being  that  said  petition  and  trial 
amendment  showed  a  good  cause  of  action, 
and  therefore  said  general  demurrers  and 
exceptions  should  have  been  overruled.  The 
written  contract,  specific  performance  of 
which  plaintiff  in  error  sought  by  this  suit 
to  enforce,  and  which  is  set  out  in  his  peti- 
tion, is  as  follows: 

"Dallas,  Texas,  May  20th,  1901.  BeceiTed 
of  B.  H.  Morrison  through  Murphy  ft  Bolani 
the  sum  of  $250  in  part  payment  for  lots  7 
and  8  In  block  79  1-4-186  accordli^  to  Mur- 
phy ft  Bolanz'  oflBcIal  map  of  the  city  of 
Dallas,  Texas,  said  lots  fronting  together 
100  feet  on  the  north  line  of  Jackson  street 
and  90  feet  on  the  west  line  of  Prather 
street,  this  day  sold  by  me  as  agent  of  the 
estate  of  F.  Lawrence,  25  feet  and  B.  Haz- 
zard 70  feet  to  the  said  B.  H.  Morrison  for 
the  purchase  price  of  $5,000  upon  the  follow- 
ing terms:  $8,000  cash,  and  the  balance  in 
two  notes  of  equal  payments,  and  due  and 
payable  one  and  two  years  after  date,  with 
6  per  cent  interest  the  Interest  payable 
semi-annually  as  it  accrues  with  the  privi- 
lege granted  the  maker  of  paying  off  any  or 
all  of  said  notes  at  any  time  before  the  ma- 
turity upon  giving  sixty  days  notice,  said 
notes  to  be  secured  by  the  usual  form  of 
vendor's  Hen  and  deed  of  trust  upon  the 
property,  conditioned  upon  a  good  and  au- 
thentic abstract  showing  good  and  accepta- 
ble title  to  the  property,  and  should  the  title 
to  the  property  prove  not  good,  and  cannot 
be  made  good  within  a  reasonable  time,  say 
not  to  exceed  sixty  days  from  the  date  here- 


of, th^  I  obligate  myself  to  return  the  said 
Morrison  the  sum  of  $2S0  now  [lald,  upon 
the  return  and  cancellation  of  this  receipt 
balance  of  cash  payment  to  be  made  and 
notes  and  deed  of  trust  to  be  executed  at 
once  upon  dellv^  of  S[>ecial  warranty  deed 
properly  conveying  the  hereinbefore  de- 
scribed property.  It  being  understood  that 
the  property  is  to  be  free  and  clear  of  all 
incumbrances  of  whatsoever  nature,  indod- 

Ing  taxes  for  the  year  1901.   1 

(Agent  of)  H.  A.  Kahler,  by  B.  O.  Weller. 
"Accepted:  B  H.  Morrison. 
"(10  cente  revenue  stamps  on  original)" 
It  will  be  observed  that  said  contract  pur- 
imrts  to  bind  B.  Hazzard  and  the  estate  of 
F.  Lawrence.  The  petition  alleged  that,  by 
the  terms  In  said  contract  "estate  of  F. 
Lawrence"  was  meant  and  understood  by  all 
parties  to  mean  the  heirs,  legatees,  and 
devisees  of  Archilus  Lawrence  and  Franklin 
Lawrence,  deceased,  said  F.  Lawroice  being 
the  executor  and  manager  ot  said  estates. 
We  do  not  think  the  writing  which  consti- 
tutes  the  contract  can  be  varied  or  added  to 
by  parol  testimony,  so  as  to  give  the  names 
of  parties  selling  the  land,  when  the  writing 
Itself  fails  to  do  so.  In  other  words,  the 
writing  must  contain  the  names  of  the  par- 
ties selling  the  land  and  to  be  bound  there- 
by, or  must  properly  describe  them;  other- 
wise it  would  be  materially  defective,  and 
could  not  constitute  a  written  contract  tor 
the  sale  of  land.  The  names  of  the  sellers 
of  the  land  may  be  embraced  in  the  body  of 
the  writing  or  subjoined  or  attached  thereto 
in  any -manner  showing  an  intuition  to  be 
bound  thereby;  or  such  names  may  be  em- 
braced in  some  otho:  properly  signed  papa 
to  whl(di  ref«%nce  is  made  in  the  principal 
writing  or  memoranda ;  or  the  persona  sell- 
ing may  be  described  in  snch  writing  or 
memoranda,  and  it  would  be  soffldott;  but- 
a  writing  without  the  names  of  the  sellers 
of  the  land  embraced  therein  or  subjoined  or 
attached  thereto  In  some  way,  showing  an 
Intention  to  be  bound  thorny,  or  in  some 
other  paper  properly  signed  and  referred  to 
in  the  original  writing  or  memoranda,  or 
which  writing  or  memoranda  does  not  prop- 
erly describe  the  vendors,  is  fatally  defec- 
tive, and  cannot  be  used  as  the  basis  of  an 
action  for  specific  performance.  When  the 
sellers  are  properly  described  In  the  writ- 
ing, parol  evidence  is  admissible  to  apply 
the  description  and  Identify  the  persons  de- 
scribed. In  the  writing  under  consideration, 
the  names  of  the  sellers  of  the  25  feet  of 
land  mentioned  are  not  given,  nor  are  they 
In  any  mann^  described.  The  words  "es- 
tate of  F.  Lawrence"  clearly  are  not  the 
name  or  names  of  any  person  or  persons, 
and  it  is  equally  clear  that  th^  do  not  con- 
stitute the  description  of  any  person  or  per^ 
sons.  The  word  "estate,"  as  generally  used, 
means  property  of  every  charactw,  and  Is 
ordinarily  applied  to  prop^ty  of  a  decedent 
a  ward,  a  lunatic,  a  baidEnipt,  etc. ;  that  is, 
to  property  being  administered  in  the  courts. 
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Had  tbe  words  "heln  of  F.  liawrence"  been 
used.  It  would  have  been  different,  ae  bj 
panrt  evidence  the  names  of  the  persona 
meant  by  "heirs  of  F.  Lawrence"  could  be 
shown.  Flalntlfl  In  error,  according  to  tbe 
allegations  of  bis  petition,  seeks  to  show  by 
parol  evidence  tbat  by  tbe  words  "estate  ot 
F.  lAwrence"  was  meant,  not  the  heirs,  lef- 
ateee,  and  devisees  of  F.  Lawrence,  but  those 
of  ArchiloB  I-^wrence  and  Franklin  Law- 
rence, and,  further,  tbat  "F.  Lawrence," 
used  in  the  writing,  meant  the  executor  and 
manager  of  said  estates.  We  think  It  clear 
that  this  would  be  varying  and  adding  to 
the  wrlttra  instrument,  and  in  contraven- 
tion of  tbe  established  rules  of  evidence. 

Further,  tbe  writing,  while  purporting  to 
sell  two  certain  tots  In  a  cartaln  blotA  in  the 
city  of  Dallas,  shows  on  Its  face  that  the 
estate  of  F.  Lawrence  and  B.  Haszard  own 
separate  and  distinct  parts  of  said  lots,  but 
falls  in  any  manner  to  describe  tbe  respec- 
tive parts  owned  by  each.  This  is  also  a 
fatal  defect  or  omission  in  the  writing,  and 
cannot  be  remedied  by  parol  evidence.  A 
contract  tat  tbe  purchase  of  real  estate  must 
contain  within  Itself  all  of  the  necessary 
elements  of  such  a  contract,  and  euch  requi- 
sites cannot  be  supplied  by  parol  proof.  Zan- 
derson  v.  SuUlvan,  91  Tex.  480,  44  S.  W. 
484;  Jones  v.  Carver,  S9  Tex.  298;  Pattou 
V.  Backer,  29  Tex.  402;  Grafton  v.  Cum- 
miugs,  99  U.  S.  100,  2S  L.  Ed.  866;  Mentz 
V.  Newltter,  122  N.  Y.  491,  26  N.  B.  1044^  U 
L.  R.  A.  97,  19  Am.  St  Bep.  S14;  Olafflpflt 
V.  Bells  (Minn.)  88  N.  W.  495. 

In  Orafton  v.  Cmumlngs,  supra*  tbe  Svt- 
preme  €!oiirt  of  the  United  States  say :  "The 
statnte  not  only  requires  that  the  agreement 
on  .which  it  [the  action]  is  brought,  ot  some 
memwanda  thereof,  shall  be  signed  by  tbe 
party  to  be  charged,  but  that  tbe  agreement 
<fT  memwanda  shall  be  in  writing.  In  an 
agreement  of  sale,  there  can  be  no  contract 
without  both  a  vendor  and  a  vende&  Tbwe 
can  be  no  purchase  without  a  seller.  There 
must  be  a  sufficient  description  of  the  thing 
sold  and  of  the  price  to  be  paid  for  it  It 
Is  therefore  an  essential  element  of  a  con* 
tract  In  writing  that  it  ^11  contain  within 
Itself  A  description  of  the  thing  sold,  by 
which  It  can  be  known  or  ' Identified,  of  the 
price  to  be  paid  for  It,  of  the  party  who  sells 
It,  and  the  par^  who  buys  It  There  Is  a 
defect  in  this  memorandum  in  giving  no  In- 
dication of  tbe  parly  who  sells.  If  Grafton 
was  bound  to  purchase.  It  was  because  some- 
body was  bound  to  sell.  If  he  was  bound 
to  pay,  somebody  was  bound  to  receive  the 
money  and  to  deliver  the  consideration  for 
tbe  price  so  paid.  There  can  be  no  bargain 
without  two  parties.  There  can  be  no  valid 
agreement  in  writing  without  these  parties 
are  named  In  such  manner  tbat  some  one 
whom  he  can  reach  is  known  to  the  other  to 
be  bonnd  also." 

We  do  not  think  the  writing  quoted  above, 
and  upon  which  this  suit  Is  based,  is  suffi- 
cient to  satisfy  fha  reQulrementB  of  the  itat- 


nte  of  frauds  (Article  2543,  Sayles*  Rev.  Olv. 
St  1897).  Where  the  contract  Is  void  under 
the  statute  of  frauds,  tbe  agent  making  it 
though  not  authorized  by  his  alleged  prin- 
cipal, Is  not  liable  thereon.  The  alleged 
principal  not  being  bound,  the  assumed  agent 
would  not  be.  Dung  v.  Parker,  52  N.  T. 
486;  Baltzen  v.  Nlcolay,  63  N.  Y.  467. 

We  are  of  opinion  that  the  court  below 
did  not  err  In  sustaining  tbe  general  demur- 
rers and  g^eral  en:^tions  contained  in  de- 
fendants' answers,  and  In  dismissing  this 
suit  Tbe  Judgment  of  the  court  below  Is 
thor^re  affirmed. 

Affirmed. 


McQABB  T.  SAN  ANTONIO  TRACTION 
CO.* 

(Court  of  OMl  Appeals  of  Texss.  Msy  81, 

1905.) 

1.  APPEAIf— HA.aia.IS8  E^OB. 

In  an  action  against  a  street  raltroad  for 
Injury  to  a  pasBenger,  where  the  case  was  sub- 
mitted to  the  jury  only  on  the  alleged  negligent 
act  of  the  conductor  in  releasing  his  bold  on 
the  injured  person  while  she  was  on  the  mn- 
ninc  board,  and  on  the  isane  of  her  contributory 
negligence,  Any  error  In  the  admission  in  evi- 
dence of  a  dty  ordinance  Inhibiting  street  cars 
from  stopping  on  street  crossings,  and  cran- 
pelllng  taim  to  atop  after  passing  such  crass- 
ings,  to  take  on  ana  let  off  passengers,  ms  not 
prcjadidal  to  plaintiff. 

[Bd.  Note.— For  cases  fai  ppbit  see  ytL  30^ 
Gent  Dig.  BTldeno^  i|  2275-^77!] 

2.  BnOIHOn  —  COHOLUBmHB  -—  Admibbibili- 
TT. 

The  admisalUllty  of  Oia  testimony  of  an 
eyewitness  as  to  tbs  cause  of  tbe  fall  of  the  in- 
jured person  was  not  affected  merely  because 
he  stated  that  the  only  conclusicm  he  oonld 
come  to  was  that  the  injured  person  slipped 
and  fell. 
8.  Sua. 

The  conclusions  or  (pinions  of  common 
observers,  testifying  to  the  results  of  their  ob- 
servations made  at  the  time  as  to  conmran  ap- 
pearances or  facts,  and  a  condition  of  things 
which  cannot  be  reproduced  and  made  palpable 
to  a  jury,  are  admlsslUe -under  an  exception  to 
the  general  rule  excluding  Qim  conctodMis  ni  a 
witness. 

[Ed  Note. — For  cases  in  point  see  vol.  20l 
Cent  Dig.  Evidence,  St  2148-2152.] 

Appeal  from  District  Cour^  Bexar  Ooonty; 
A.  W.  Seeilgson,  Judge. 

Action  by  John  McCabe  against  the  San 
Antonio  Traction  G<Hapany.  From  a  Judg- 
ment in  favor  at  defendant,  plaintiflt  aH>eais. 
Affirmed. 

Will  A.  BbOTiss.  Cor  aK>eIlant  Ogden  * 
Brooks^  W.  H.  Lipscomb;,  and  Walter  P. 
Nasdw,  tor  appeUe& 

NBUjL,  3.  This  was  a  suit  brought  by 
appellant  against  the  aKwllee  to  recover 
916,000  damages  twt  personal  Injuries  to  his 
wife,  alleged  to  have  been  occaskmed  by 
the  negligence  ot  d^ndant  while  she  was 
a  passenger  upon  one  of  Its  tiectric  street 
cars.  After  alleging  that  the  car  upim  which 

•Rehearlnr  denied  June  28,  1H6»  and  writ  ot  •rror 
denied  by  Supreme  Court. 
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bis  wife  WEB  a  passenger  was  an  open  car, 
provided  with  a  step  known  at  a  "miming 
board,"  extending  along  Its  side  from  one 
end  of  tbe  car  to  the  other,  plaintiff  allseed 
as  the  grounds  of  negligence  which  caused 
her  Injuries:  That  defendant  negligently 
foiled  to  atop  tbe  car  at  a  street  crossing 
where  thCTe  was  a  plank  walk  upon  wtilch 
she  could  alight  from  the  car  with  safety, 
and  that,  after  the  car  passed  beyond  the 
plank  walk.  It  being  dark,  and  his  wife  not 
being  able  to  see  the  condition  of  the  street 
where  the  car  was  stopped,  In  response  to 
defendant's  InTltation  to  alight  from  the  car 
at  such  point  she  stepped  on  the  running 
board.  She  being  an  aged  and  delicate 
woman,  the  conductw,  while  guiding  and 
asslstliiig  her,  told  her  to  walk  back  along 
the  running  board  to  the  end  of  the  car  to  the 
plank  walk,  suddenly  turned  her  around, 
facing  tbe  back  end  of  the  car,  and  then, 
without  warning  her,  suddenly  turned  loose 
her  arm,  whereby  she,  being  unable  to  bal- 
ance and  prevent  herself  from  falllnt^  f^I 
ylolently  to  tbe  ground.  That  the  act  of 
the  conductor  In  releasing  bis  bold  on  her 
In  such  manner  was  negligence  on  the  part 
of  defendant,  wblcb,  without  fault  or  negli- 
gence of  plaintiff's  wife,  Independently  and 
togetbw  with  tbe  u^igence  of  defendant 
In  falling  to  stop  the  car  at  a  proper  place 
for  her  to  alight  was  tbe  direct  and  proxi- 
mate cause  of  ber  injuries.  Tbe  defendant, 
after  doiying  tbe  alleged  acts  of  negligence^ 
pleaded  that  idatotlflTs  wife  was  gnilty  of 
contributory  negligence.  In  that  after  tbe  car 
bad  stopped  In  obedience  to  her  signal  at 
a  reasonable,  safe,  and  proper  place  for  ber 
to  alight  therefrom,  she,  In  undertaking  to 
alUsht,  was  so  negligent  and  careless  that  she 
slipped  and  fell  from  tbe  running  board, 
thereby  causing  ber  fall,  and  Injuries,  If 
any,  resulting  tborefrom.  Tbe  case  was  sab- 
mitted  to  Jury  only  upon  the  alleged 
ni^Ugent  act  ot  tbe  conductor  In  releasing 
bis  bold  <»i  plalntUTs  wife  while  sbe  was  oa 
tbe  running  board;  and  iqmn  tbe  iasne  of  ber 
contributory  neglig^ce.  A  general  verdict 
was  tonnd  for  tbe  defendant,,  and  from  Uie 
Judgment  entraed  upon  It  plaintiff  has  ap- 
pealed. 

Conclusion  of  Fact 

We  And,  In  deference  to  tbe  verdict  that 
plaintiff's  wife's  fall  from  tbe  car  and  al- 
ibied Injuries  were  not  caused  by  tlie  negli- 
gence of  defendant 

Conclusions  of  Law. 

As  tbe  case  was  not  submitted  to  tbe  Jury 
upon  the  Issue  at  tbe  alleged  negligent  fail- 
ure ot  defendant  to  stop  the  car  so  plaintiff's 
wife  conid  alight  therefrom  on  the  plank 
walk,  we  fall  to  percelTC  bow  plaintiff  could 
in  any  way  haTe  been  prejudiced  by  tbe 
Courtis  admitting  in  evidence  tbe  fwdinance 
of  the  city  Inhibiting  street  cars  from  sb^ 
piDg  on  street  crossings,  and  compelling 
Ibem  to  stop  after  passlnc  wadb  Groaslngiik 


tor  the  purpose  of  taking  on  and  letting  off 
passengers.  If,  however,  the  case  bad  been 
submitted  on  the  issue  as  to  whether  defmd- 
ant  was  negligent  in  failing  to  stop  the  car 
opposite  the  plank  walk,  which  was  shown 
to  be  at  a  street  crossing^  the  ordinance' 
would  hare  been  admissible  as  evidence 
negativing  such  negligence.  For  a  defend- 
ant cannot  ordinarily  be  held  negllgmt  In 
acting  in  obedience  to  a  valid  ordinance  <tf 
the  dty  prescribing  its  duties  to  tbe  public 
Tbe  third  assignment  of  error  complains 
vt  tbe  court's  refusing  on  plaintiff's  motion, 
to  strike  out  the  testimony  of  tbe  witness 
F.  W.  Cook,  to  the  effect  that  Mrs.  McCabe 
slipped  off  tbe  running  board;  tbe  ground 
of  such  motion  b^ng  that  tbe  witness,  on 
cross-examination,  showed  that  bis  state- 
ment that  she  slipped  off  was  merely  a  con 
elusion,  and  that  he  did  not  know  and  could 
not  testify  as  a  fact  that  sbe  slipped.  Tbe 
testimony  of  tbe  witness  which  is  made  the 
subject  of  this  assignment  Is  as  follows:  "I 
was  sitting  several  seats  behind  the  two 
ladles,  and  one  of  them  rang  tbe  bell.  I 
think  It  was  Beauregard  street  Tbe  streets 
were  muddy.  Tbe  elder  of  tbe  two  ladles 
rose  first  to  get  off  Ibe  car,  and  I  think  she 
walked  along  tbe  mnnliv  board  boom  dis- 
tance, because  tbe  car  went  beyond  this 
cross-walk;  that  is,  I  mean  the  car  didn't 
go  b^nd  tbe  cross-walk,  but  tbe  seat  upon 
which  sbe  was  sitting  w«it  b^ond  the  cross- 
walk. I  mean  across  the  walk.  And  as  she 
was  walking  along  the  younger  lady  also 
started  to  leave  tbe  seat  And  stepped  oa  the 
running  lioard,  add,  when  tbe  younger  lady 
rose  fnmi  ber  s«tt  to  get  (m  tbe  running 
board,  tbe  conductor  got  out  and  stood  on 
tbe  ground,  wlidilng  to  assist  the  ladie*  to 
get  off  Ibe  car;  and,  when  both  ladles  at- 
tempted to  get  off  the  car  at  the  same  tlm^ 
tbe  c<mductor  was  compelled  to  divide  bis 
attention,  and  be  tried  to  help  tbe  old  lady 
and  tbe  youi^  lady  at  Ibe  same  time,  and 
the  old  lady  slipped  and  tell  in  tbe  mod  In 
tbe  street  *  •  *  The  car  did  not  stop 
exactly  at  tb^  seat  86  they  had  to  walk 
almg  tbe  running  board  to  get  to  the  cross- 
walk." On  croB8-examlnatl(m  he  tastifled: 
**I  was  dttlng  several  seats  behind  the  la- 
dles. I  was  not  paying  particular  attention 
to  what  occurred.  Then  were  no  other  per- 
sons between  me  snd  them  to  obstruct  tbe 
view.  Well,  tbe  lady  must  have  slipped  and 
fell,  because  sbe  couldn't  fall  any  other  way. 
I  testify  that  she  fall,  whether  sbe  BllM>ed— 
That  is  the  only  omudusi«i  I  can  come  ta 

*  *  *  It  was  simply  a  form  of  speech  to 
illustrate  tbe  way  she  fell.  •  •  •  I  said 
that  sbe  slipped,  because  tbst  was  tbe  natur- 
al way  for  her  to  falL  *  *  *  If  a  man 
falls  on  the  street  It  Is  presumed  be  slipped. 

•  •  •  t  will  state  positively  that  she  did 
step  along  the  running  board."  It  Is  an 
exception  to  the  genwal  rule  that  wltoesses 
cannot  give  oonduslonB  or  opluloiia  that  evi- 
dence of  common  observers,  testifsrlng  to  tbe 
results  ot  tbeSt  observatlui,  made  at  the 
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time,  in  regard  to  common  appearances  or 
Acts,  and  a  condltloa  of  things  which  cannot 
be  reproduced  and  made  palpable  to  a  jury, 
is  admissible.  Ccmimonwealth  v.  StnrtiTant, 
U7  Mass.  188,  10  Am.  Rep.  401;  ElUott  oa 
Evidence^  f|  676-678.  We  bellere  the  testl* 
mony  complained  of  In  this  assignment 
comes  within,  and  was  admissible  as  evl- 
dencfl  under,  this  ^ceptlon  to  the  general 
role,  and  that  the  court  for  this  reason  did  | 
iK>t  err  in  exdiidlng  It  frran  the  constderation 
of  the  jury. 

Our  conclusion  of  fact  disposes  of  the  as- 
signment which  comidalns  of  the  Insufflcten- 
ey  of  the  evidence  to  sui^Dort  the  verdict. 
The  burden  of  proving  negligence  was  upon 
the  plaintiff,  and,  unless  the  evidence  upon 
the  issue  was  of  sndi  preponderating  weight 
as  to  show  the  verdict  Is  wrong,  we  are  not 
antborlzed  to  disturb  it 

The  Judgment  of  the  district  court  Is  af- 
firmed. 


TEXAS  ft  P.  RT.  CO.  v.  UALONEl. 
(Court  of  Civil  Appeals  of  Texas.   JTuna  7» 

i9oaw) 

BVIDENOS— RkBUTTAE.. 

Where,  In  an  action  for  personal  Injuries, 
defendant  lotrodaced  testimony  aa  to  what 

{ilafntiff  had  said  immediately  after  the  happen- 
ns  of  a  certain  accident,  it  was  not  error  to 
adioit  in  rebuttal  testimony  as  to  an  entirely 
different  accident  from  that  in  which  the  in- 
juries sued  for  were  received,  which  testimony 
tended  to  show  that  the  atatementa  claimed  to 
have  been  made  by  plaintiff  were  made  <m  this 
other  occasion. 

Appeal  from  Van  Zandt  County  Court; 
John  W.  Davidson,  Judge. 

Action  by  M.  M.  Malone  against  the  Texas 
ft  Pacific  Railway  Company.  From  a  Judg^ 
ment  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

T.  J.  Freeman,  H.  M.  Cate,  and  J.  A.  Ger^ 
many,  for  appellant  Leaston  DaTldsm  and 
W.  A.  Davidson,  for  appellee. 

e:BY.  3.  This  Is  a  personal  Injury  suit, 
resulting  in  a  verdict  and  Judgment  for  the 
plalntlir  for  $800,  and  the  defendant  has  ap- 
pealed. 

The  assignments  of  error  complain  of  the 
sctlon  of  the  court  in  admitting  testimony- 
tending  to  show  another  and  different  acci- 
dent than  the  one  In  which  appellee  claims 
to  have  been  Injured.  This  testimony  was 
given  In  rebuttal,  and  after  the  defendant 
*  had  Introduced  testimony  relating  to  and 
tending  to  show  wbat  the  plaintiff  said  Im- 
mediately after  the  happening  of  a  certain 
accident  The  testimony  complained  of  tend- 
ed to  show  that  that  was  on  a  different  oc- 
casion and  related  to  a  different  accident 
and  was  admissible  for  that  purpose.  No 
error  has  been  {minted  ou^  and  the  Judgment 
Is  affirmed. 

Affirmed. 


EALEIiOSH  V.  BUNTING. 
(Court  of  Civil  Appeals  of  Texas.    July  1, 
1905.) 

1.  APFUXr-PaocxBDiNa  in  Fobua  Pattfebis 

— Dia<lUALIVICAIION  OF  JtTDGE. 

The  affidavit  of  appellant  attempting  to 
appeal  under  Rev.  St.  18&5,  art  1401,  aathor- 
IziDg  an  appellant  to  appeal,  though  unable  to 
pay  costs  or  give  secunhr  therefor,  on  making 
I  proof  of  his  Inability  before  the  trial  court  or 
1  the  county  judge  by  affidavit  stating  his  ina- 
bility, cannot  be  taken  before  the  county  judge 
who  was  counsel  for  appellant  In  the  Iitiga-  ^ 
tion,  becanse  the  act  of  the  judge  in  determin- 
ing tiie  matter  is  jadlcial,  within  Sayles'  Ann. 
Civ.  St  1897,  art  11^,  providing  that  no 
countv  Judge  shall  ait  in  any  case  where  he 
shall  nave  been  of  connsel,  though  there  was  no 
actual  contest  before  the  judge  as  to  appellant's 
inability. 

2.  Sahb— JuBisoionoN  or  Appsllats  Cotm 

— Raisino  Question  bt  ArrioAyrr. 

The  question  whether  appellant,  attempt- 
ing to  appeal  under  Rev.  St  1695,  art.  1401, 
antborizin^  an  appeal  by  one  unable  to  pay  the 
costs  or  give  secarlty  therefor,  furnished  proof 
of  his  Inability,  may  be  raised  In  the  appellate 
court  by  affidavits  showing  the  facts. 

Appeal  fnnn  District  Cour^  FaAer  Ooon- 
ty;  J.  W.  PattersMi,  Judge. 

Action  between  A.  Ealklosh  against  J. 
Wiley  Bunting.  From  a  Judgment  for  tiie 
latter,  the  former  appeals.  Appeal  dismissed 
on  memorandum  opinion.  Judgment  of  dis- 
missal affirmed  on  rehearing. 

R  L.  Stamls,  for  appellant  McCall  ft 
McOall,  for  ivpellee. 

8PBBR,  J.  From  an  adverse  Judgment  in 
the  district  court  of  Parker  connty.  A.  Kal- 
klosh  has  attempted  to  appeal  to  tbla  couit, 
under  the  provisions  of  article  1401  of  the 
Revised  Statutes  of  1895,  which  article  reads 
as  follows:  "Where  the  appellant  or  plain- 
tiff in  error  Is  unable  to  pay  the  costs  of 
appeal,  or  give  security  therefor,  he  shall 
nevertheless  be  entitled  to  prosecute  his  ap- 
peal ;  but,  in  order  to  do  so,  he  shall  be  re- 
quired to  make  strict  proof  of  hla  inability 
to  pay  the  costs,  or  any  part  thereof.  Such 
proof  shall  be  made  before  the  county  Judge 
of  the  county  where  such  party  resides,  or 
before  the  court  trying  the  case,  and  shall 
consist  of  the  affidavit  of  said  party,  stating 
his  Inability  to  pay  the  costs ;  which  affidavit 
may  be  contested  by  any  officer  of  the  court 
or  party  to  the  suit  whereupon  It  shall  be 
the  duty  of  the  court  trying  the  case,  If  In  ses- 
sion, or  the  county  Judge  of  the  county  in 
which  the  suit  Is  pending,  to  hear  evidence 
and  to  determine  the  right  of  the  party,  un- 
der this  article  to  his  appeal." 

The  affidavit  provided  for  In  the  foregoing 
article  was  subscribed  and  sworn  to  by  Kal- 
klosh  before  the  county  Judge  of  Parker  coun- 
ty after  the  adjournment  of  the  district  court 
trying  the  case.  The  county  Judge  at  the 
time  was  of  counsel  for  Kalklosb  In  this  liti- 
gation, and  for  this  reason  we  dismissed  his 
appeal  on  a  former  day,  and  the  matter  is 
again  before  us  on  motion  for  rehiring,  the 
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Insistence  twins  tiut  fbe  fact  tbat  the  conntr 
judge  was  of  comuel  fw  Kalkloah  did  not 
disqnallfy  him  In  the  partlcolu  referred  to. 
But  we  see  no  reasMi  to  diange  our  former 
holding.  The  article  onder  which  Kalklosh 
attempted  to  appeal,  and  which  dispenses 
with  the  necessllT'  of  an  appeal  b<md  in  c«v 
tain  contingencies,  clearly  requires  that  proof 
of  the  appellant's,  or  plalntlft  In  mor's,  in- 
ability to  pay  the  costs  of  appeal  or  give  ee- 
cnrlt7  ther^r,  shall  be  made  either  before 
the  coimty  Judge  of  the  county  where  audi 
psr^  resides,  or  before  the  court  trying  the 
case.  It  is  true  that  the  affidavit  of  the 
party,  In  tlie  abeoice  of  a  contest,  may  be 
taken  as  sufficient  proof  the  officer  trying 
the  Issue.  It  may  be  true  that  such  affldaTit 
is  neceesarify  conclusive.  Notwithstanding 
this,  the  act  of  the  court  in  determining  such 
matter  la  a  Judicial,  and  not  a  ministerial, 
act,  and,  being  siich,  the  proceedlj%  in  the 
present  cue  wu  TlolatiTs^  generally,  of  the 
principle  that  a  man  should  not  act  as  Judge 
In  his  own  HAse,  and  spedally  of  article  1129, 
Saylea'  Ana  Civ,  St  1897,  providing  tbat  **no 
Judge  of  the  county  court  shall  sit  In  any 
case  wherein  he  may  be  interested,  or  whwe 
he  shall  bare  been  of  counsel,  or  where  eltb^ 
of  tlie  parties  may  be  connected  with  him  by 
affinity  or  consai^lDlty  within  the  third  de- 
gree." That  there  was  In  fact  no  actual 
contest  instituted  cannot,  we  think,  affect  the 
condnsion  that  the  act  of  the  county  Judge 
was  a  Jndlcdal,  rather  than  a  mlnlatorial,  one. 
It  has  been  held  that  a  disqualified  Judge  can- 
not grant  a  certiorari  to  rmove  the  cause 
from  a  Justice  to  the  county  court  (Baldwin 
T.  McAtillan,  1  White  A  W.  OIt.  Cas.  Ot 
App.  {  51S),  or  make  an  order  dismissing  a 
cause  tor  want  of  prosecution  (Garrett  t. 
Gaines,  6  Tex.  435),  or  make  an  order  allow- 
ing to  be  filed  an  Information  ftir  a  quo 
warranto  (State  t.  Burks,  82  Tex.  684,  18 
S.  W.  662),  or  to  raider  a  Judgment  in  the 
case  Bvea  by  confession  (Chambers  t.  Hodges, 
28  Tez:  lOQ. 

This  question,  arising  aa  it  doea  since  the 
final  determination  of  the  cause  In  the  dis- 
trict court,  and  being  one  which  could  not 
have  been  put  in  iasue  In  that  court,  is  prop- 
erly raised  here  by  affldaTtta  showing  the 
fttcts  affecting  our  Jurisdiction.  NaUe  v.  City 
of  Austin  (Tex.  Sup.)  22  8.  W.  960. 

For  these  reasona.  our  former  mUng  In 
dismissing  the  appeal  is  adhored  to^  and  the 
motion  for  rehearing  oTerruled. 


ATCHISON,  T.  &  S.  F.  RT.  00.  T.  WAD- 
DELL  BROS,  et  al. 

'  (Court  ot  OiTil  Appeals  of  Texas.   Jane  14, 

1905.) 

1.  (SoNNEcnna  Caebibu— Ihjubies  to  Cat- 
tle—a  cnoKS— Vbmub. 

Where  cattle  were  shipped  over  the  lines 
of  several  connecting  carriers  under  a  bill  of 
lading  limiting  the  liability  of  each  to  its  own 
line,  and  eonstittttlDg  a  separate  contnuA  on  be- 


half of  the  Clipper  and  eadi  railroad  company, 
plaintiff  was  not  entitled  to  sue  one  of  them  for 
a  separate  default  in  a  county  where  it  bad 
no  agent  or  place  ot  business,  and  through 
which  its  line  of  railroad  did  not  ran. 
2.  Sauk— Dahaoks. 

Where  plaintiffs  shipped  certain  eattle 
which  they  bad  sold,  and  received  from  the 
purchaser  the  entire  price,  less  $100,  deducted 
for  injuries  to  the  cattle  m  transit,  snch  lom. 
with  mtereit,  being  the  measnre  of  plaintiffs' 
damages  in  an  action  against  the  carriers,  the 
action  was-  not  within  the  jurisdiction  of  the 
county  ooort.  though  plaintiffs  alleged  damages 
in  the  sum  ox  ^4S0  for  the  purpose  «  conferring 
Bodi  Jurisdiction. 

Appeal  from  Midland  County  Court;  U  M. 
Murphy,  Judge. 

Action  by  Waddell  Bros,  and  others 
against  the  Atchison,  Topeka  &  Sante  F6 
Railway  Company  and  others.  From  a  Judg* 
ment  in  favor  of  plaintiffs,  defendant  Atchi- 
son, Topeka  &  Sante  F6  Rahway  Company 
appeals.  Beversed  In  part. 

Bee  86  &  W.  6S5. 

J.  W.  Terry  and  Bd.  J.  Hamnw,  tot  ajt- 
pellant: 

NBILL,  J.  W.  N.  &  T.  N.  Waddell,  al- 
leging they  were  partners,  saed  the  Texas 
&  Pacific  Railway  Company,  the  Gulf,  Colo- 
rado &  Sante  F6  Railway  Company,  and  the 
Atchison,  Topeka  &  Bante  F6  Railway  Com- 
pany In  the  county  court  of  Midland  county 
for  damages  to  a  shipment  of  cattle  made 
from  Odessa,  Tex.,  to  Ft  Worth,  Tex.,  over 
the  line  of  the  Texas  &  Pacific  Railway  Com- 
pany, and  from  Ft  Worth  to  Kansas  City, 
Mo.,  over  the  lines  of  the  Gulf,  Colorado  & 
Santa  F6  Railway  Company  and  appellant 
FlaintlffB  alleged  that  the  Texas  A  Padfie 
Railway  Company  contracted  with  them  for 
Itself  and  Ita  codefendante  to  deliver  the 
shipment  of  cattle  to  the  Missouri  P&clfic 
Railway  Company  at  Kansas  City,  Mo.,  to 
I  be  from  thence  transported  by  said  com[>aiiy 
i  and  delivered  at  Lexington,  Mo.;  that  the 
I  cattle  were  Injured  by  the  negligence  of  de- 
fendants In  transit  to  plaintiffs*  damage  In 
the  sum  of  $450.  The  Texas  &  Pacific  Rail- 
way (X>mpany  answered  by  a  genial  demur- 
rer, a  general  denial,  and  specially  denied 
that  It  contracted  with  platotiffs  and  Ito  co- 
defendants  to  deliver  the  cattle  to  the  Mla- 
aouri  Pacific  Railway  Company  at  Kansas 
City,  but  on  the  contrary,  alleged  that  It 
only  contracted  to  transport  the  cattle  over 
Ite  own  line  of  railroad,  and  that,  by  the 
terms  of  Qie  contract.  Its  liability  was  lim- 
ited to  its  own  line.  The  Gulf,  Colorado  A 
Sante  F6  Railway  Company  pleaded  Its  priv- 
ily of  being  sued  In  Galveston  county,  Tex., 
and  afterwards,  In  the  event  such  plea 
should  not  be  sustained,  plead  matters  in 
bar,  not  necessary  to  mention  here.  Appel- 
lant, the  Atchison,  Topeka  &  Sante  F6  Rail- 
way Company,  filed  a  plea  In  abatement  to 
the  Jurisdiction  of  the  court,  claiming  Its 
privilege  of  being  sued  In  EI  Paso  county. 
In  this  plea  appellant  alleged  that  It  is  a 
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foreign  corporation  Incorporated  under  the 
laws  of  Kansas,  tbat  It  operates  Its  own  line 
of  raUwar  throngti  the  territory  of  Okla- 
homa and  the  states  of  Kansas  and  Missouri, 
but  does  not  own  nor  operate  any  part  of 
Its  railroad  in  the  state  of  Texas,  and  that 
Qo  part  of  its  road  extends  into  Texas  or  In 
any  county  thereof;  that  it  does  operate  un- 
der a  lease,  approred  by  the  Texas  Railroad 
Commission,  the  railroad  of  tlie  Bio  Grande 
&  £1  Paso  Bailway  Company,  extending 
from  the  boundary  line  of  the  state  of  Texas 
to  M  Paso  In  the  state  of  Texas,  a  distance 
of  20.10  miles;  that  none  of  defendants,  ex- 
cept the  Texas  &  Pacific  Railway  Company, 
owned  or  operated  any  railroad  or  part  of 
a  railroad  in  Midland  county,  Tex.,  nor  did 
they  own  or  operate  any  railroad  in  said 
county  when  this  suit  was  filed,  nor  hare 
tbey  ever  owned  or  operated  any  railroad 
ia  said  county;  that  the  Atchison,  Topeka 
&  Santa  F6  Railway  Company  la  doing  busi- 
ness in  the  state  of  Texas,  and  has  a  local 
agent  in  Bl  Paso  county,  Tex.  (whose  name 
is  given  In  the  plea),  and  has  a  local  office 
tbere  for  Its  freight,  passenger,  and  traveling 
freight  and  passenger  agents  (whose  names 
are  set  out  in  the  plea);  that  It  has  no  office, 
agency,  officer,  agent,  or  representative  of 
any  character  whatsoever  In  Midland  county, 
and  never  had;  that  its  principal  office  Is 
QOt  in  the  state  of  Texas,  but  at  Topeka,  iu 
the  state  of  Kansas;  that  said  defendant  Is 
DOt  sued  for  any  crime,  trespass,  or  fraud 
committed  in  Midland  county,  Tex. ;  that  de- 
fendant and  the  Texas  &  Pacific  Railway 
Company  are  not  partners  nor  agents,  and 
QO  relation  of  partnership  or  agency  of  any 
character  whatever  exist  between  them,  and 
Done  existed  at  the  time  of  the  shipment 
involved  in  this  suit,  and  none  has  ever 
at  any  time  existed;  tbat  the  shipment  In- 
Toired  was  made  over  defendant's  line  of 
railroad  under  and  by  virtue  of  a  written 
contract  made  with  plaintiffs  about  Novem- 
ber 6,  19U8,  at  Ft  Worth,  In  Tarrant  coun- 
ty, T^,  and  defendant  bad  no  connection 
whatever  with  any  contract  made  by  the 
plalntUts  with  the  Texas  St  Pacific  Railway 
Company,  and,  it  tbe  Texas  &  Pacific  Rail- 
way Company  or  any  one  else  made  or  ex- 
ecuted any  contract  with  plaintiffs  for  or 
on  behalf  cf  defendant,  the  same  was  exe- 
cuted without  Its  authority;  tbat  this  is 
not  a  suit  for  personal  property  or  tbe  re- 
covery thereof,  and  no  other  ground  exists 
under  the  laws  to  give  Jurisdiction  to  try 
this  case  as  against  this  defendant  in  the 
courts  of  Midland  county,  Tex.,  and  all  alle- 
gations contained  In  tbe  pleadings  of  this 
case  which  would  have  tbe  effect  of  laying 
venue  as  against  this  defendant  In  Midland 
county,  Tex.,  are  untrue,  and  were  falsely 
and  fraudulently  made  for  the  sole  purpose 
of  givli^  Jarlsdiction,  and  tbat  all  the  facts 
stated  In  this  plea  as  now  existing  existed  In 
all  respects  the  same  at  the  time  of  plain- 
tiffs' ablpment  Involved  In  this  case,  and 


have  80  existed  ever  since;  that  It  appears 

from  the  face  of  plaintiffs*  petition,  and  it 
is  a  fact,  that  no  part  of  the  cause  of  action 
sued  on,  and  no  act  of  this  defendant  con- 
stituting any  part  of  said  cause  of  action, 
ever  existed,  occurred,  happened,  or  trans- 
pired In  Midland  county,  Tex.,  but  tbe  same 
entirely  transpired  outside  tbe  limits  of  the 
state  of  Texas;  that  plaintiffs  have  falsely 
and  fraudulently  Joined  in  this  suit  the 
Texas  &  Pacific  Railway  Company  as  de- 
fendant with  this  defendant,  for  the  sole 
and  only  purpose  of  endeavoring  to  secure 
Jurisdiction  of  the  person  of  defendant  in 
the  county  of  Midland  and  state  of  Texas; 
tbat  It  appears  from  plaintiffs*  petition  that 
their  cause  of  action,  in  so  far  as  it  relates 
to  the  Texas  &  Pacific  Railway  Company,  is 
not  within  the  Jurisdiction  of  this  court, 
nor  did  this  defendant  or  its  codefendant, 
the  Gulf.  Colorado  &  Santa  F6  Railway  Com- 
pany, have  any  connection  or  relation  what- 
ever with  said  contract  ont  of  which  arose 
tbe  cause  of  action  against  the  Texas  & 
Pacific  Railway  Company;  and  it  further 
appears  from  said  petition  tliat  tbe  contract 
out  of  which  arose  the  cause  of  action  be- 
tween plaintiffs  and  this  defendant  and  tbe 
Onlf,  Colorado  A  Santa  F6  Railway  Com- 
pany was  and,  is  entirely  Independent  of  and 
disconnected  with,  having  no  relation  to,  the 
contract  between  plaintiffs  and  the  Texas  & 
Pacific  Railway  Company  out  of  which  arose 
tbe  cause  of  action  against  this  defendant. 
This  plea  was  duly  verified  by  affidavit 
The  plea  of  privilege,  having  been  submitted 
to  tbe  court  and  evidence  heard  thereon, 
was  overruled,  as  well  as  the  plea  of  privi- 
lege of  the  Gulf,  Colorado  A  Santa  F6  Rail- 
way Company.  After  the  pleas  of  privilege 
were  heard  and  overruled  by  the  court,  the 
two  last-named  railway  companies  filed  a 
plea,  under  oath,  to  the  Jurisdiction  of  the 
court,  In  which  they  alleged  that  the  amount 
in  controversy  was  less  than  f200,  and  tbat 
tbe  allegations  laying  the  damages  at  a 
greater  amoimt  were  falsely  and  fraudu- 
lently made  for  the  purpose  of  giving  the 
court  Jurisdiction.  These  two  railway  com- 
panies, then,  answered  by  special  exceptions 
and  pleas  in  bar  of  plaintifCs*  action.  The 
case  was  tried  before  a  Jury,  which  return- 
ed a  verdict  in  favor  of  plaintiffs  against 
appellant  for  ^lOO,  with  Interest  at  6  per 
cent,  from  November  IS,  1902.  Tbe  Jury  also 
returned  a  verdict  in  favor  of  the  Texas  & 
Pacific  Railway  Company  and  the  Gulf,  Colo- 
rado &  Santa  F6  Bailway  Company.  From 
the  Judgment  entered  against  appellant  on 
tbe  verdict,  this  appeal  is  prosecuted. 

Tbe  undisputed  evidence,  shown  by  the 

I  bill  of  exceptions  taken  to  the  action  of  the 

I  court  In  overruling  appellant's  plea  of  privi- 
lege, establishes  beyond  a  doubt  all  the  alle- 

'  gatlons  In  said  plea.  It  is  likewise  shown 
by  tbe  uncontradicted  evidence  tbat  tbe  con- 
tract made  between  plaintiffs  and  the  Texas 

J  &  Pacific  Bailway  Company  was  in  writing. 
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and  was  made,  mm  shown  iipon  Its  fu^  liy 
said  railway  company  for  ItseU  aUme,  and 
In  no  way  bound  or  affected  appellant.  This 
contract  only  bound  tlie  Teacai  &  Facifflc  Rail- 
way Company  to  transport  the  cattle  from 
Odessa  to  Ft  Worth,  Tex^  and  there  dellyer 
tbem  to  Its  connecting  caniers,  and  limited 
Its  UabUlty  toe  snch  damages  as  ml^t  oc- 
cnr  on  Its  own  line  of  railway.  No  damages 
were  shown,  nor  was  time  any  evidence 
tending  to  show  any,  to  hare  occurred  on 
ttw  line  of  the  Texas  &  Pacific  Hallway  Com- 
pany. The  cattle  were  safely  transputed  tQr 
It  to  PL  Wwth  without  delay,  and  there  de- 
livered to  the  Gul^  Golorado  &  Santa  F4 
Railway  Company.  There  was,  howerer,  ev- 
idence of  a  few  hours'  delay  at  Ft  Worth 
In  transferring  the  shipment  from  the  Texas 
&  FadOc  Railway  Company  to  the  Oulf. 
Coloiado  A  Santa  FA,  but  there  Is  no  evi- 
dence tending  to  show  that  any  damages 
■wen  occaslraed  Iqr  It  The  cattle  won  then 
tranqmrted,  without  delay,  m  any  Injury  or 
damage,  by  the  Qxit,  Colorado  ft  Santa  Fd 
Railway  Company,  to  Pnrcell,  Its  terminus. 
In  the  Indian  Territory,  and  there  delivered 
to  appellant  railway  company.  From  Pur- 
cell  they  were  tnuuswrted  with  reasonable 
dispatch,  ai^  without  damage  or  Injury,  to 
Kansas  City,  Mo.  But  Instead  of  deUverlng 
them  there,  as  It  should  bsTe  don%  to  the 
Missouri  Padflc  Railway  Company  to  be 
transported  to  Lexington,  Mo.,  they  were  car- 
ried by  appelant  from  Kansas  OII7  to  I<ex- 
Ington  Junction,  which  la  ra  the  opposite 
side  of  a  la^  river  bom  Lexington,  where 
they  were  held  for  about  two  days,  and 
then  carried  back  by  appellant  to  Kansas 
City,  and  afterwards  delivered  to  the  Mle- 
sourl  Padflc  Railway  Company,  as  should 
bare  been  done  at  first  for  traneportatlon 
to  Lexington.  They  were  transported  by  the 
last-named  company  to  Lexington,  and  there 
deUvered  to  Walter  B.  Waddell,  to  whom 
plalntlffa  had  sold  the  eatOe  prior  to  the 
date  of  tiietr  shipment  from  Odessa  at  V20 
per  head,  and  who  paid  plalntUEs  the  full 
purchase  price,  lees  $100.  The  ¥100  deducted 
tma  the  puniiaae  price  was  on  account  of 
damages  occasioned  by  tiie  negligence  of  ap- 
pellant In  falling  to  dellTer  them  to  the 
Missouri  Padflc  Railway  Company  when 
they  arrived  at  Kansas  City  for  transporta- 
tltfn  to  Lexington.  There  was  no  testimony 
reasonably  tending  to  show  tlut  the  cattle 
were  damaged  vriille  In  possesdon  of  defend- 
ants in  a  greater  sum,  and  this  damage  la 
shown  by  the  undlqmted  testimony  to  have 
resulted  from  appellant's  n^Ugence  In  Uie 
state  of  Missouri,  and  that  neither  of  Its 
codefendants  were  In  any  way  responsible 
or  liable  for  It 

Conclusions  of  Law. 

In  view  of  the  decision  of  the  Supreme 
Court  in  Texas  A  Pacific  Railway  Oo.  t. 
Lynch,  75  S.  W.  486,  and  of  the  (vlnlon  of 
the  Court  <tf  Civil  Appeals  of  the  Second  Dis- 


trict In  Atchison,  TOpeka  *  Santa  F6  Ball- 
way  Oo.  V.  ForUs,  79  S.  W.  1M7,  we  are  of 
the  tqilnlon  that  vprai  tiie  nndtspnted  evi- 
dence, appellanlfs  plea  of  privilege  should 
have  been  sustained  by  the  trial  court  and 
the  canae  as  to  it  dismissed.  We  vrill  say. 
howevOT,  that  vre  do  not  drariy  perceive  the 
distinction  sought  to  be  drawn  by  the  Court 
of  avU  Appeals  ot  the  Second  District  be- 
tween the  cases  dted  and  the  case  of  Atchi- 
son, Topeka  ft  Santa  FA  Railway  Go.  v.  Wll- 
Uanufi  86  S.  W.  38.  It  certainly  was  never 
contemplated  that  a  defendant  coold  be  de- 
prived of  the  privil^e,  vouchsafed  blm  by 
the  law,  of  bdng  sued  In  the  ooun^  of  his 
domicile,  by  reason  of  allegations  by  the 
plaintiff,  known  by  him  to  have  no  founda- 
tion in  fact  and  fraudulently  made  for  the 
sole  purpose  of  conferring  Jurisdiction  where 
none  exists,  and  of  depriving  the  defendant 
of  a  privll^  guarantied  him  by  the  law. 

Appellant's  plea  to  the  Jurisdiction  <tf  the 
subject-matter,  also,  should  have  been  sus- 
tained. For  appdlees  were  only  entitled  to 
anch  compensation,  as  damages,  as  would 
make  them  whole.  This  could  not  exceed 
the  8100,  and  Interest  ttereon,  which  they 
lost  on  ae  contract  ot  sale.  Bt  Louis  ft  B. 
F.  R.  R.  Co.  T.  McDurmltt  Grain  Oo^  87  S. 
W.  806t  18  Tex.  Gt  Rep.  US. 

Because,  upon  the  undisputed  evidence,  the 
trial  court  should,  under  the  law,  have  sos- 
tamed  appellant^s  pJeaa  of  privilege  and  to  ttie 
jurisdlcticm  of  the  suhJoctmatter,  its  Judg- 
ment against  appelant  Is  reversed,  and  the 
case  as  to  It  dismissed.  The  Judgments  In 
favor  of  the  Texas  ft  Pacific  Railway  Com- 
pany and  the  Oulf,  Colraado  ft  Santa  F8 
Railway  Company  are  affirmed. 


PRCOS  RIVER  R.  CO.  et  aL  v.  LATHAM .• 
(Court  of  Civil  Appeals  of  Texas.   Jane  10, 
1905.) 

1.  OA.BBIXBS— CA.TTLB  SHIPHEnT— COIfTaA.CI^ 
BBEACH— EVIDENCB. 

Where,  in  an  action  for  breach  of  a  car- 
rier's contract  to  fnmish  cars  for  shipment  of 
stock  to  P.,  all  the  wltnesKfl  who  testified  to  the 
market  at  P.  stated  that  such  was  a  coontry 
market,  and  liad  not  changed  much  dnring  the 
entire  spring,  covering  the  time  when  the  plain- 
tiff's cattle  eliould  have  reached  P.,  the  admis- 
sion of  evidence  of  an  experienced  cattle  ship- 
per, who  had  never  actaally  transported  catUe 
over  the  ronte  in  questi(m,  as  to  the  length  of 
time  reqaired  to  transport  cattle  to  F.  from  the 
point  of  shipmttit  was  hanoleas. 

2.  SaIIK— DAXaaSS— EXTBJL  Fbiioht. 

Where  a  carrier  failed  tp  perform  a  ood- 
tract  to  famish  cars  to  transport  certain  cat- 
tle as  agreed,  the  shipper  was  not  bound  to  ar- 
range with  another  railroad  company  to  trans- 
port the  cattle  over  defendant's  route  for  a  part 
of  the  distance  in  order  to  reduce  the  shipper's 
damages. 

8.  Saue— Variance. 

Where,  in  an  action  for  breach-  of  a  cnr- 
rier'a  contract  to  (arnish  cars  in  which  to  ship 
certain  cattle,  plaintiff  allied  that  defendants* 
agents  who  acted  for  them  in  negotiattog  tha 


•Rehwrlns  denied  July  1.  IMS,  and  writ  eC  errar 
denied  by  Soprams  Court 
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eOBtnct,  to  wit,  W.  and  were  daly  anthorlx- 
ed  to  make  such  cootract,  proof  tbat  plaintiff 
oeffotiated  the  contract  with  S.  tiiroogh  tettera 
and  telwram^  and  consnmmated  a  rerbal  con- 
tract with  iLt  did  not  oonatitnte  a  fatal 
riance. 

4.  Sascb—Authobitt  of  AoBnr— EviDznoK. 

In  an  action  for  breach  of  a  carrier's  con- 
tract to  furnish  certain  can  for  the  ihipment 
of  cattle,  evidence  of  a  witness  as  to  contracts 
made  by  hfm  witli  C,  the  scent  of  the  Texas  & 
Paafic  Railway  CSompany,  by  which  cars  had 
been  famished  at  I.,  a  station  on  the  line  of 
sQch  company,  was  admissible  to  show  that 
sDCh  agent's  contract  with  plaintiff  to  famish 
can  at  instead  of  the  puuw  originally  con- 
templated, was  within  tJie  aoope  of  the  agent'a 
aathwity. 

5.  SAUE— iRffTRUCTIONS. 

Where  defendants*  neglifenoe  concnrred  In 
caoslng  injariee  to  plaintiff^s  cattle  with  that  of 
other  railroads  over  which  the  cattle  were  ac* 
toalljr  transported,  and  the  amount  of  damages 
occasioned  by  each  could  not  be  definitely  ascer-  | 
taiaed,  defendants  were  liable  for  the  damages 
proximately  resulting  from  the  combined  negli- 
gence. 
fi.  Same. 

A  requested  instruction  that  If  plaintiff's 
cattle  were  damaged  and  were  poor  and  weak, 
and  their  poor  and  weak  condition,  independent 
of  any  other  causea,  "aided,  assisted,  or  con- 
tributed to  the  damage,"  then  defendants  were 
not  liable  for  any  damage  that  might  have  been 
occasioned  by  the  condition  of  oe  cattle,  waa 
properly  refused  as  misleading. 

Appeal  from  District  Court,  Beeres  Ooim- 
ty;  Jamea  R.  Harper,  Judge. 

Action  by  T.  M.  Latham  against  the  PecoB 
RlTcr  Railroad  Gompany  and  others.  From 
a  jndgmect  for  plalntlir,  defendanta  appeal. 
Afflrmed. 

J.  W.  Tmy  and  Ed.  J.  Hamner,  for  appel- 
lants. T.  J.  Hefner  and  Pratt  ft  Smitb,  tor 
appellee. 

SPBBB,  3.  This  gnlt  was  Inatttoted  by 
appdlee  against  appellants  to  recorer  dam- 
ages for  breach  of  a  contract  to  furnish  him 
36  stock  cars  for  the  shipment  of  cattle  from 
Big  Springs  to  Panhandle.  He  recovered  a 
Judgment  fOr  f4,00(^  £rom  which  this  appeal 
has  tieen  pnfected. 

Onr  eonclnslons  of  fact;  vbere  necessary, 
will  appear  In  the  dlscuaalon  <tf  the  Tarlons 
tsBlgniaents  of  error. 

Under  the  facts  of  this  case  ttaore  was  no 
rerervlble  error  In  permitting  the  witness 
Tillar  to  testis  as  to  the  length  of  time  re- 
quired to  transport  cattle  from  Big  Springs, 
by  way  of  Pecos,  to  Panhandle  Olty.  It 
seems  to  be  true  that  the  witness,  altbongh 
an  experlotced  cattle  shipper,  had  never  ac- 
toaUy  transported  cattle  over  this  ront& 
But  since  the  testimony  of  all  ttiose  witness- 
es who  toatlfled  to  the  market  at  Panhandle 
Indicated  that  sncb  mai^et  was  a  country 
maAet;  and  not  subject  to  mndit  If  any, 
change  during  the  entire  qtrlng.  covering  the 
time  when,  under  the  terms  of  the  allied 
contract,  ani^lWs  cattle  should  taave  readi- 
ed Panhandle,  the  testimony,  if  erroneous, 
cannot  be  harmfol  The  market  being  the 
ume  for  weeks  prlw  as  well  as  weeks  snt^ 


sequent  to  the  time  when,  under  his  esti- 
mate, the  cattle  shonld  have  reached  their 
destination.  It  is  Immaterial  whether  his  esti- 
mate be  right  or  wrong. 

Appellants  complain  tbat  they  have  been 
held  liable  for  the  additional  freights  paid 
by  appellee  In  transporting  his  cattle  to  Pan- 
handle over  other  railroads  after  their  fail- 
ure to  famish  the  cars  agreed  to  be  supplied. 
They  Invoke  the  principle  that  after  their 
breach  of  contract,  it  was  the  appellee's  dnty 
to  exercise  reasonable  diligence  to  avoid  or 
lessen  his  damages.  No  one  donbts  the  cor- 
rectness of  this  principle,  but  its  application 
cannot  relieve  appellants  In.  this  case.  The 
evidence  shows  fliat  after  appellants'  failure 
to  furnish  cars,  and  whUe  appellee's  cattle 
were  being  held  and  suffering  Injuries,  he 
arranged  wltli  the  Texas  &  Paclflc  and  other 
railroad  companies  to  tranc^rt  his  cattle  by 
way  of  Ft  Worth,  rather  than  by  way  of 
Pecos,  over  the  appellants'  Ones;  that  while 
appellee  did  not  at  the  time  be  actually  bill- 
ed  his  cattle  out  request  them  to  be  routed 
over  appellants'  lines,  yet  he  had  previously 
made  such  request  snd  tb»  Texas  ft  Pa- 
dflc  Railway  Company  retased  to  furnish  tba 
cars  for  tbit  route.  Appellee  beaded  l^t 
by  reason  of  appellants'  breadi  of  their  con- 
tract, and  total  failure  to  furnish  him  cars, 
be  was  compelled  to  i>ay  this  lextra  freight; 
and  we  think  the  evidence  sustains  his  plea, 
and  the  law  authorises  bis  recovery.  More- 
over, we  think  this  jjirlndple  cannot  be  in- 
voked by  appellants,  for  the  reason  tbat  hi 
the  exercise  of  ordinary  care  a  sblppn  would 
not  be  required  to  make  a  new  contract  with 
a  railroad  company  which  liad  Just  broken 
an  Identical  one,  and  again  agree  to  pay  It 
for  services  which  It  waa  already  under  legal 
obligation  to  perform.  This  is  analogous  to 
the  question  decided  by  us  in  Sun  Manufao- 
turlnjg;  Go.  v.  Bgttert  ft  Guthrie  <Tbx.  GIt. 
App.)  81  8.  W.  667. 

From  what  we  have  ^ready  said  to  the 
effect  that  ttie  market  at  Panhandle  was 
about  the  same  during  the  entire  spring  In 
which  the  shipment  In  controversy  took 
place.  It  follows  tbat  then  was  no  error  in 
permitting  the  various  witnesses  to  testify 
as*  to  what  that  market  was  on  or  about  the 
Sth  day  of  May.  1902— ttae  time  when  the 
cattle  should  have  reached  tbdr  destination. 

We  do  not  think  there  was  any  fatal  toxI- 
ance  between  appellee's  allegation  "that  the 
agents  of  defendants  who  acted  fw  tbem  In 
negotiating  and  making  said  contract  to  wit 
B.  W.  Mertlndell  and  Don  A.  Sweet  we» 
duly  authorized  by  them  to  make  said  cour 
tract"  ete.,  and  his  proof  that  he  negotiated 
with  Sweet  through  letters  and  telegrams, 
and  consummated  a  verbal  contract  with 
Martlndell. 

The  testimony  of  the  wttnen  Tlllar  as  to 
contracte  made  by  talm  with  W.  A.  Cnwder, 
the  agoit  of  the  Texas  ft  Padflc  Ballway  at 
Colorado  City,  by  which  cars  had  been  fur- 
nished to  the  witness  at  latan,  anotbw  ste- 
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Hon  on  the  line  of  tbe  Teraa  &  Paclflc,  was 
admissible  for  the  purpose  of  showing  that 
tbifl  agent's  contract  with  appellee  to  furnish 
tbe  cars  at  latan,  rathra  than  at  Big  Springs^ 
the  place  originally  contemplated,  was  with- 
in the  actual  scope  of  Orowd^s  authority 
as  agent  of  the  Texas  &  Paclflc  Ballway  Com* 
pany.  Appellee  testified  that  Orowder  had 
made  such  a  contract;  and  the  latter  not  only 
denied  that  he  had  made  the  contract  tmt  also 
denied  his  authorl^  to  do  sa  Nor  was  thore 
error, In  admitting  the  testimony  of  the  wtt- 
nessea  lAtham  and  Kendall  as  to  the  genoal 
cnatom  among  railroad  live  stock  agents  in 
regard  to  the  suliject  of  making  contracts  tot 
shipping  cattie.  Such  testimony  certainly 
tended  to  show  that  the  contract  alleged  to 
have  been  made  with  the  lire  stock  ag^t 
Martindell  was  at  least  within  the  apparent 
scoxw  of  that  agent^s  authority,  and  the 
pleadings  wero  amply  broad  to  autboriae  the 
Introduction  oi  proof  upon  such  issue. 

We  oTerrule  that  groiQi  of  asdgnments  em- 
bracing tbe  thirteenth,  fourteenth,  fifteenth 
and  rixteenth,  because  we  think  the  erldenee 
Boffldent  to  justify  a  finding  that  appellee 
used  all  reasonable  diligence  to  prevoit  dam- 
age to  his  cattle  after  appellants  In^ached 
their  contract 

The  eighteenth  assignment  of  ertor  Is  pred- 
icated upon  the  comt's  refusal  to  give  the 
following  special  inatruction:  "If  yon  be- 
lieve from  the  evidence  that  the  plaintiflF  and 
defendants  entraed  into  a  contract  as  alleged 
by  plaintiff,  and  that  defendant  failed  to 
comply  wilii  said  contract,  and  in  conse- 
quence thereof,  and  as  the  direct  and  proxi- 
mate result  of  aald  breach  of  the  contract,  the 
plalnttirs  cattle  were  damaged,  and  that  aft 
erward,  after  recelTlng  said  damage.  If  any, 
they  were  transported  over  the  Texas  &  Pa- 
clflc Railroad  and  the  Ft  Worth  &  DenrM 
Glty  Ballroad,  and  while  in  transit  were  fur- 
ther damaged  by  the  negligence  and  improp- 
er handling  and  transportation,  and  tbe  evi- 
dence falls  to  disclose  to  you  the  amount  of 
such  damages,  and  yon  are  unable  to  deter- 
mtoe  the  exact  amount  of  damages  caused 
before  the  cattle  were  received  by  tbe  Tex- 
as &  Pacific  Ballway  0(mipany,  and  the  ex- 
act amount  of  damage  occasioned  to  said  cat- 
tie  after  b^ng  received  by  tbe  Texas  A  Fa- 
^c  Ballway  Company,  then  you  are  in- 
Btmeted  to  find  a  verdict  tor  the  defendants.** 
In  refu^g  this  charge  there  was  no  enor. 
It  is  certainly  the  law  In  thia  state  that,  if 
appdlants'  negligence  concurred  with  the 
negligence  of  another  in  causing  damages  to 
appellee's  cattie,  it  could  not  escape  liability. 
See  Ft  Worth  &  Denver  Ballway  Com- 
pany V.  Byers  (Tex.  Olv.  App.)  86  S.  W.  1082; 
Texas  &  Padflc  Ballway  Company  v.  Smith 
&  White  (Tex.  ClT.  App.)  7S  8.  W.  614;  Tex- 
as Central  Ballroad  Company  v.  O'Longhlln, 
84  8.  W.  1104,  12  Tex.  Ct  Bep.  102;  Texa« 
&  Patdflc  Batlway  Company  v.  Slaughter,  84 
S.  W.  1086,  12  Tex.  Ct  Bep.  9&;  Buttericfc 
Publishing  Company  v.  Gulf,  Colorado  &  San- 


ta Ft  Ballway  Company  (dedded  by  this 
court  June  3,  1906),  88-  S.  W.  29».  While 
appellant  would  not  be  liable  for  damages 
resulting  alone  from  the  negligence  of  the 
Texas  &  Paclflc  Ballw^  G(mipan7  «>  Ft 
Worth  ft  Denver  City  Bailway  Company,  it 
nevertheless  would  be  liable  for  damages  re- 
sulting pnnclmately  from  their  combined  neg- 
ligence. The  role  goes  even  furtber,  and,  in 
personal  Injury  cases,  authorizes  a  recovov 
even  tboTigh  the  n^ltgence  of  the  jlefoidant 
concurs  with  the  negligence  of  a  f^low  serv- 
ant of  the  injured  plaintiff  (Bay  t.  Pecos  ft 
Northern  Texas  Ballway  Company  [Tex.  Civ. 
App.}  80  S.  W.  112),  or  with  an  act  of  God 
(Chicago,  Bock  Island  ft  Texaa  Bailway  Gcmi- 
pany  v.  Bessie  Cain  [T«z.  Civ.  App.]  84  & 
W.  082).  It  la  only  where  the  concurrent 
cause  IB  contributory  negligence  of  tiie  plain- 
tiff that  recoveiy  Is  denied. 

We  think  ai^iants*  special  charge  No,  19 
was  properly  refused,  tot  two  reasons:  (1) 
The  matter  was  suffldmtiy  covered  in  the 
courts  general  charge;  and  (2)  the  requested 
charge  itself  was  so  worded  as  to  be  mia- 
leading.  The  charge  reads:  "If  yoa  flnd 
from  tbe  evidence  that  plaintiff's  cattie  weie 
damaged  and  they  were  poor  and  weak,  and 
that  their  poor  and  weak  condition.  Inde- 
pendent of  any  othor  canses,  aided,  assisted, 
or  contributed  to  the  damage  then  yon  are 
Instructed  that  the  defendants  were  not  li- 
able for  any  damage  that  might  have  been  or 
were  occasioned  by  reason  of  the  condlticm 
of  the  cattie."  It  is  difficult  to  understand 
how  a  condition  independent  of  any  other 
causes  conld  aid,  assiat,  or  contribute  to  the 
damage,  aa  this  diarge  asserts.  This  la  con- 
fuslng,  and  tor  that  reason  alone  conld  have 
been  refused. 

The  evidence  is  suffldmt  to  suppnt  the 
material  allegations  of  appellee's  petltlMi, 
and  the  finding  of  the  Jury  that  appellants, 
by  reason  of  the  breach  of  their  omtract 
dama^  appellee  in  the  amount  ot  tbe  ver- 
dict 

All  asslgnmraitB  of  errw  have  been  con- 
sidered, and  none  Is  thought  to  present  re- 
versible error.  The  Judgment  la  tbetetm 
affirmed* 


McBRIDB  V.  BURNS  et  at* 

(Ooort  of  Civil  Appeals  of  Texas.   Bfay  24, 
lOOB.) 

1.  Deed— AicBiomxT— ConsTEUcnon. 

Wben  there  are  two  descriptioiiB  in  a  deed, 
which  are  Inconsistent  with  each  other,  the 

£antee  is  at  liberty  to  select  tiiat  wUdi  la  moet 
vorable  to  him. 

[Ed.  Note.— -For  cases  hi  point,  see  voL  16. 
Cent  Dig.  Deeds,  t  816.] 

2.  VeNDOB  and  FUBOHASliB  —  WlARAITIT  — 

Failubb  of  Title. 

Where  land  is  sold  under  a  warraoty  of 
tltie  at  80  much  per  acre,  and  the  title  to  a  part 
thereof  faila,  the  vendee  ta  entitled  to  recover 
from  the  vendor  the  value  of  the  land  to  whidi 
titie  failed,  and  coati  of  aoii. 


'Application  for  writ  of  error  aiWBla»ed  Iqr  Sn- 
preme  Court  for  mnt  ot  Jurlidlfitlon. 
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Appeal  from  District  Court,  Colllu  Coun- 
ty; J.  M.  Pearson,  Judge. 

Action  by  J.  H.  Bums  against  W.  J.  Mc- 
Brlde  and  others.  From  a  Judgment  In  faTor 
of  the  plaintiff,  McBrlde  appeals.  Affirmed. 

Tbos.  W.  Thompson  and  Looney  &  Clark, 
tor  appellant.  B.  T.  Shelton,  for  appellee 
bank. 

FISHER,  C.  J.  Appellee  Burns  brought 
this  suit  in  trespass  to  try  title  against  Mc- 
Brlde to  recover  25  acres  of  land  out  of  the 
Madison  Walker  320-acre  survey.  McBrlde 
answered,  disclaiming  as  to  all  lands  in  said 
surrey  lying  south  of  a  line  running  from  a 
point  on  the  east  boundary  line  of  said  sur- 
rey, from  which — and  here  follows  a  descrip- 
tioQ  which  It  Is  not  necessary  to  repeat — and 
a  plea  of  not  guilty  as  to  all  laud  lying  nortli 
of  said  line.  By  special  plea  McBrlde  also 
alleged  that  he  purchased  the  land  north 
of  said  line  from  B.  D.  Saehse,  who  warrant- 
ed the  title  thereto ;  that  a  part  of  the  con- 
sideration was  three  promissory  vendor's 
lien  notes  against  the  said  land,  aggregating 
$3,S00;  that  these  notes  were  made  payable 
to  the  Piano  National  Bank,  and  were  given 
to  It  in  the  transaction  as  a  substitute  for  a 
deed  of  trust  then  held  against  said  land  by 
the  bank  to  secure  a  debt  owing  it  by  Sachse. 
Saehse  was  Insolvent,  and  unable  to  protect 
bis  warranty ;  that  the  bank  knew  all  of  the 
facts  when  the  land  was  purchased,  and  the 
notes  given.  He  prayed  that  Sachse  and  the 
tiank  be  made  parties,  and  that,  should  the 
plaintiff  recover  any  of  the  land,  the  purchase 
price  of  the  part  so  recovered  be  deducted 
from  the  notes,  and  for  general  relief.  The 
bank  answered  by  general  denial,  and  special- 
ly that  It  was  not  a  warrantor  of  the  land, 
and  was  an  innocent  purchaser  of  the  notes, 
and  certain  oOier  facts  that  were  set  up  In 
the  amended  answer.  The  case  was  tried 
before  the  court  without  a  Jury,  and  judg- 
ment was  rendered  In  favor  of  appellee  Burns 
for  tbe  land,  and  in  favor  of  the  Piano  Na- 
tional Bank  and  against  Sachse  on  his  war- 
ranty. 

As  the  case  waa  tried  before  the  court 
without  a  jury,  in  view  of  all  the  evidence 
in  the  record  bearing  on  the  subject  of  bound- 
ary, we  are  of  the  opinion  that  If  any  error 
was  cmnmitted  in  the  ruling  of  the  court  as 
complained  of  in  the  first,  second,  and  third 
assignmoits  of  erroot  if  the  ruling  had  been 
different  and  in  accordance  with  the  views 
of  appellant  the  conclusion  reached  by  the 
trial  court  would  not  have  been  dlffermt 

The  r«nalning  assignments  are  complaints 
directed  against  the  conclusions  of  fact  and 
law  filed  by  the  trial  court  The  conclusions 
of  fact  and  law  are  here  set  out  In  full, 
which  we  approve  as  substantially  correct^ 
in  aocordance  with  the  facts. 

"Findings  of  Fact 

"(1)  The  court  finds  that  the  contest  In  this 
case  Is  OTsr  tt»  kwatloii  of  25  aczai  oC  land 


In  the  Madison  Walker  survey  In  Collin  coun- 
ty ;  that  the  Madison  Walker  sur\-ey  consist- 
ed of  320  acres  of  land,  out  of  which  200 
acres  In  the  north  part  of  said  survey  was 
sold,  and  the  land  in  dispute  was  a  part  of 
the  200-acre  subdivision  of  said  survey ;  that 
both  plaintiff  and  defendant  claim  under  a 
common  source,  to  wit^  Jobn  Johnstm  and 
George  A.  Wilson. 

"(2)  That  on  the  22d  day  of  November, 
1872,  John  Johnson  and  George  A.  Wilson 
sold  to  Robert  MoRae  200  acres  of  land  In  the 
north  part  of  the  Madison  Walker  survey,  de- 
scribed by  the  calls  as  follows,  to  wit: 
Banning  at  the  N.  B.  comer  of  the  original 
survey ;  thence  west  617  varas ;  thence  south 
1,^^  varas ;  thence  east  617  varas ;  thence 
north  1,825^  varas  to  the  place  of  beginning ; 
containing  200  acres  of  land,  more  or  less. 

"(3)  I  find  that  the  beglnnhig  comer  of  the 
above-described  tract  of  land,  to  wit,  the 
northeast  comer  of  the  original  Madison 
Walker  survey,  Is  a  well-recognized  corner, 
and  that  the  200-acre  tract  described  In  the 
second  finding  of  fact  can,  by  following  the 
calls  for  course  and  distance,  be  easily  lo- 
cated upon  the  ground,  and,  in  view  of  the 
fact  that  there  are  no  calls  for  natural  ob- 
jects, except  for  the  beginning  corner  of  the 
Madison  Walker  survey,  the  200-acre  tract 
must  be  located  only  by  commencing  at  the 
beginning  corner  as  called  for  In  the  deed 
from  Johnson  &  WUaon  to  McRae,  and  tra- 
dDg  the  lines  by  course  and  distance;  that, 
establishing  the  200-acr8  tract  in  that  way, 
there  la  barely  200  acres  «mbraced  wltliln  Its 
calls. 

"(4)  That  on  the  24th  day  of  April,  1874, 
Robert  McRae  executed  a  power  of  attorney 
to  T.  C.  Goodner  and  James  H.  Jenkins,  by 
the  terms  of  which  McRae  authorized  them  to 
sell  and  convey  the  200-acre  tract  of  land  de- 
scribed in  the  second  finding  of  fact,  which 
power  of  attorney  was  filed  for  record  In  the 
proper  place  on  the  27th  day  of  January, 
1877;  that  this  power  of  attorney  recites 
that  McRae  lived  in  New  Orleans,  Louisiana. 

"(5)  That  on  the  27th  day  of  January, 
1877,  Robert  McRae,  by  his  attorneys  of  rec- 
ord, T.  C.  Goodner  and  J.  H.  Jenkins,  con- 
veyed by  general  warranty  deed  to  John  H. 
Bums  the  following  described  tract  of  land, 
being  26  acres  out  of  the  200-acre  tract  con- 
veyed to  Robert  McRae  by  Jobn  Johnson  and 
G.  A.  Wilson.  The  locative  calls  are  as  fol- 
lows, to  wit:  'Beginning  at  the  S.  W.  corner 
of  said  200  acre  tract  a  stake,  from  which 
a  Hackberry,  14  In.  In  dia.  mkd.  X  brs.  N. 
20  W.  7  Iks.;  thence  east  with  the  S.  line 
of  said  200  acre  tract  25  chains  and  07  Iks. 
to  a  stake  the  S.  E.  comer  of  said  200  acre 
tract,  from  which  a  bols  d'arc  14  in.  in  dla. 
mkd.  with  an  old  X  brs.  8.  21  d^.  W.  44 
Iks.,  and  an  Elm  mkd.  with  an  old  X  brs.  N. 
84^  W.  31  Iks. :  thence  N.  9  chains  and  62 
Iks.  to  a  stake  from  which  a  triple  bols  d'arc 
i*/i4  iQ-  li>  is  resitectlvely  one  marked 
X  brs.  N.  27  W.  7  Ucs.;  fheaoa  W.  25  Chains 
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and  07  Ite  to  a  trtake  from  whldi  a  foEked 
bolfl  d'arc  24  tn.  In  dla.  nmiiced  X  brs.  S. 
24  12  IkB.;  thenoe  a  9  chains  62  Iks.  to 
the  beginning  and  ctmtainlng  26  acres  of 
land.'  That  this  deed  was  filed  for  record 
In  the  proper  place  JTnna  14,  1887.  Hie  om- 
ledderatlon  recited  in  this  deed  was  $87.60 
cash,  and  note  fOr  $87.50. 

"(6)  I  find  that  the  controrersy  in  this 
snlt  is  OTW  the  location  of  the  26-acre  tract 
of  land  described  in  finding  No.  6;  tha^ 
If  the  25-acre  tract  be  located  In  the  200-acre 
tract  sold  by  Joluiaon  and  Wilson  to  McRae^ 
then  it  wonld  be  located  wbere  plaintUt 
claims  the  same  to  be  located,  and  plaintiff 
would  be  entitled  to  recover;  bnt,  if  the  25- 
acre  tract  be  located  where  defendant  claims 
tiie  same  to  be,  then  it  wonld  be  «itlrel7 
ontslde  of  the  200  acres  sold  by  Johnson  and 
Wilson  to  HcBae,  and.  If  the  calls  of  the 
deeds  should  place  the  said  land  outride  the 
said  20&4icre  tract,  then  tbe  defendant  would 
be  entitled  to  recover  the  land  in  disputa 

"(7)  I  find  that  there  la  a  conflict  in  tbe 
calls  of  the  deed  from  Bobert  McRae  to  plain- 
tiff, Bums,  conveying  the  26-acre  tract,  in 
this:  If  the  calls  for  natural  objects  be  ig* 
nored,  and  the  calls  for  course  and  distance 
be  allowed  to  control,  then  the  land  would 
be  located  where  plaintiff  claims  the  same 
to  , be.  I  find,  however,  that  there  is  a  call 
In  the  deed  for  a  triple  bola  d'azc  at  tbe 
N.  B.  corner  of  the  25-acre  tract,  and  a  call 
for  a  fotkeH  bols  d'arc  at  the  N.  W.  comer  of 
the  25-acre  tract;  that,  If  tbe  land  be  locat- 
ed a  course  and  distance,  there  is  no  triple 
bols  d'arc  at  the  N.  EL  comer  of  said  25-acre 
tract,  and  no  toAeA  bols  d'arc  at  the  N.  W. 
cornsat  of  said  2fr«cre  tract,  nor  is  there  any 
hackberry  at  the  B.  W.  comer  of  the  20O* 
acre  tract,  as  called  for  m  the  deed  to  the 
25-acre  tract,  nor  is  there  any  bols  d'arc 
or  rim  at  the  S.  B.  comer  of  tbe  200-acre 
tract,  as  called  for  In  the  deed  to  the  25- 
acre  tract  But  I  find  on  the  east  boundary 
line  of  Uie  Uadlson  Walker  survey,  and  at  a 
distance  of  18.77  chains  south  of  where 
course  and  distance  would  locate  the  N.  B. 
comer  of  the  26-acre  tract  of  land  in  dis- 
pute, there  is  stUl  standing  a  triple  bols  d'an; 
which  comports  In  max&s  and  slae,  but  not 
in  distance,  with  the  triple  bols  d*arc  called 
for  at  the  N.  B.  own^  of  said  25-acre  tnxt ; 
and  I  further  find  that  there  la  a  forked  bols 
d'src  which  has  fallen  uptm  the  ground  <m 
the  west  line  of  the  200-acre  tract  of  land, 
and  situated  13.77  chains  soutli  of  whwe 
course  and  distance  wonld  place  the  N.  W. 
comer  of  the  25-acre  tra^  of  land,  and  that 
said  fallen  bola  d'arc  comports  In  marks  and 
size  with  tbe  tme  called  for  in  tbe  deed  to 
plaintiff,  but  doea  not  harmonlEe  In  any  re- 
spect with  course  and  distance,  but,  on  the 
contrary.  If  the  land  should  be  located  by 
assuming  that  the  triple  bols  d'arc  called  for 
In  the  deed  at  t2ie  northeast  comer  of  tbe  25- 
acre  tract,  as  claimed  by  defendants,  is  the 
aw  mgtualljr  marked  Iv  the  survvor  who 


ran  tbe  line,  and  by  assuming  that  Ibe  fallen 
forked  btAa  d'arc  at  the  northwest  corner  of 
the  SH-axn  tract,  and  as  claimed  by  de- 
fendants, was  the  original  tree,  mariEed  by 
the  original  surveyor  who  ran  the  line  as  the 
northwest  caraet  of  the  !K»-acre  trac^  tba 
the  2&-acre  tract  would  be  located  way 
south  of  Uie  south  boundary  line  of  tbe  200- 
acre  tract  which  formaly  belmiged  to  Bobert 
McBaa. 

"($)  I  further  find  that  on  the  2d  day  of 
Fetouary,  1877,  Bobot  McBae  conveyed  by 
special  warranty  deed  to  Bldiard  Bockno' 
and  Bobert  Buckner  all  the  200  acres,  more  or 
leas,  ctmvcTed  to  him  by  John  Jotuuon  and  G. 
A.  Wilson,  and  described  in  Aiding  No.  6,  snd 
that  this  deed  was  filed  for  record  In  tbeiffc^ 
w  place  aa  the  Tth  day  of  FelHrnai7,  1877. 
This  deed  recited  a  conslderatloii  of  $800 
cash,  but  there  was  no  proof  of  any  payment 
of  any  consideration.  This  deed  was  filed  for 
record  and  reon^d  sevaal  years  prior  to 
the  time  when  the  deed  from  Bobert  UcRae 
to  John  Bums  was  recorded,  as  described 
in  the  fifth  finding.  I  further  find  in  tiUs 
connection  that  the  failure  of  plaintiff  to  have 
bis  deed  to  the  25-acre  tract  recorded  before 
the  deed  from  McRae  to  Bicbard  and  Bobert 
Buckner  was  recorded  did  not  Inure  to  the 
benefit  of  the  latter  and  those  dalming  under 
them,  for  the  reason  that  Rldiard  and  Bob- 
ert Buckner,  when  they  afterwards  sold  tbe 
land  purehased  by  them  from  McBae,  recog- 
nised the  validity  of  the  sale  of  23  acres  \ij 
M<iaae  to  plaintiff,  as  will  more  fully  appear 
from  the  next  succeeding  finding  of  fact 

"(8)  I  find  that  on  the  22d  day  of  July, 
1878,  B.  T.  Buckner  and  B,  A.  Bucknn  by 
warranty  deed  conveyed  to  L.  A.  Lollar  130 
acres  of  land  described  tn  tlw  200-a(Te  tract 
ccmveyed  by  Jobnatm  and  Wilson  to  McBae, 
and  when  Lollards  deed  was  executed  It  ex- 
pressly ncepted  out  of  said  deed  the  lo^cre 
tract  sold  by  Bobert  UcBae  to  W.  A.  Wal- 
Us  January  27,  1877,  and  the  iSi-acre  tract 
sold  hy  HcBae  to  J.  B.  Bums  January  27, 
1877,  and  the  K^cre  tract  sold  by  McRae 
January  27,  1877.  The  Lollar  deed  was  filed 
for  record  In  the  pnq»er  place  July  22,  1877. 

"aO)  I  find  that  on  the  eth  day  of  Au- 
gust, 1886,  F.  M.  Bogers  and  J.  0.  L<dlar,  as 
executors  of  L.  A.  Udar,  deceased,  convey- 
ed to  Daniel  B.  Sachse  the  following  describ- 
ed tract  of  land  (being  part  of  tbe  Madison 
Walk»  survey  of  820  apres,  and  being  part 
of  a  200-acre  tract  taken  out  of  said  anrr^).- 
'Beglnnlng  at  the  N.  W.  comer  of  a  tract  of 
2Xi  acres  sold  to  John  H.  Bums  from  which  a 
forked  bols  d'arc  24  In.  in  dla.  mkd.  X  brs. 
8.  24  Iks.,  W.  12  Iks.;  thence  B.  26  chs.  and 
97  Iks.  to  the  N.  W.  owner  ta  said  Bums  a 
atake  from  which  a  triple  bols  d*arc 
ft  14  in.  one  mkd.  X  bra.  N.  27  W.  8  links; 
thence  N.  6  chs.  and  77  Iks.  with  the  E.  B. 
line  of  said  200  acre  tract  to  the  S.  S.  corner 
of  a  10  acre  tract  sold  to  W.  B.  WalUs; 
tJioice  W.  20  chs.  and  97  Iks.  to  the  8.  W. 
cor.  of  said  10  acres;  thence  &  0  ditk  and 
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77  UuL  to  the  banning  containing  16  acres 
of  land.'  In  the  same  deed  a  second  tract  Is 
described  as  follows  (b^g  part  ot  the  same 
sniT^  and  part  of  the  said  200-acre  tract 
above  named) :  'Beginning  at  the  N.  B.  cor- 
ner  of  a  85  acre  tract  sold  to  James  Galllgw 
at  a  stake  on  the  W.  B.  line  of  the  original 
8nrTe7;  thence  N.  with  the  original  B.  B. 
line  of  Bald  original  survey  to  the  N.  E.  cor- 
uer  thereof;  thence  W.  with  the  N.  B.  line 
of  said  survey  25  chs.  and  97  Iks.  to  a  stake 
in  said  N.  line;  thence  8.  to  the  N.  W.  c(hv 
ner  of  the  Galliger  86  acre  tract;  thence  B. 
with  Galllger's  N.  B.  line  to  the  beginning 
containing  116  acres  of  land,  more  or  less.' 
This  deed  was  filed  for  record  In  the  proper 
place  Angnst  12. 1885. 

"ai)  I  fnrther  -find  that  on  the  27th  day 
of  January,  1S77,  Bobert  McRae,  by  hla  at- 
torneys, T.  C.  Ooodner  and  J.  H.  Jenkins, 
conveyed  by  general  warranty  deed  to  W. 
R.  WalllB  the  following  described  tract  of 
landi,  to  wit  (being  part  of  the  200-acre  tract 
owned  by  McBae  in  the  Madison  Walker  snr- 
vey):  *Beginning  at  a  Btake  on  the  W.  B. 
line  of  said  200  acre  tract  6.77  chs.  north  of 
the  N.  W.  cor.  of  a  26  acre  tract  sold  by 
McRae  to  Ji^n  H.  Bnms.  Thence  B.  with 
the  M.  B.  line  of  a  16  acre  tract  sold  by  Mc- 
Bae to  James  M.  Graves  to  a  stake  in  the 
B.  B.  line  of  said  200  acre  tract  and  the  N.  B. 
comer  of  said  16  acre  tract;  thence  N.  with 
said  B.  B.  line  8.84  chs.  a  stake  from  which 
a  bola  d'arc  2  In.  In  dla.  mkd.  X  brs.  W.  6 
Iks.;  thence  W.  26  chs.  and  07  Iks,  from 
which  a  bols  d'arc  4  In.  in  dla.  mkd.  X  brs. 
S.  8  B.  25  Iks.;  thence  S.  a86  chs.  to  the  be- 
ginning containing  10  acres  of  land.'  ^ils 
deed  filed  for  record  In  the  jftapet  place  Feb- 
ruary 7,  1877. 

**(12)  I  further  find  that  on  the  27th  day  of 
Jannat7,  1877,  Robert  McRae  and  his  attor- 
neys, T.  C  doodner  and  J.  H.  Jenkins,  by 
general  warranty  deed,  conveyed  to  James 
Galliger  the  following  land,  to  wit:  'Part 
of  a  200  acre  and  beginning  at  the  N.  W.  cor- 
ner of  a  10  acre  tract  sold  by  McBae  to 
W.  R.  Wallis  a  stake  from  which  a  Bols 
d'arc  4  In.  In  dla.  mkd.  X  brs.  88  deg.  E. 
25;  thence  B.  26  chs.  and  25  Iks.  to  N.  B. 
comer  of  said  Walker  tract,  a  stake  from 
which  a  bols  d'arc  2  In.  In  dla.  makd.  XZ 
brsL  N.  6  Iks.;  thence  N.  18  chs.  and  48  Iks. 
to  a  stake  from  wbidi  an  Elm  10  In.  In  dla. 
mkd.  X  brs.  6.  61  W.  6»  Iks.;  thence  W.  26 
chs.  and  27  Iks,  to  a  stake  from  which  an  elm 
8  In.  in  dla.  mkd.  X  brs.  B.  141^  B.  139 
Iks.;  thence  S.  with  W.  line  of  said  200  acre 
tract  18  chs.  and  48  Iks.  to  the  place  ot  be- 
glnniog  containing  85  acres.*  This  was  filed 
for  record  in  13ie  v^opm  ifimea  Febmaiy  6, 
1877. 

"(18)  I  farther  find  that  on  the  2Kb  day  of 
September,  1886,  James  Galligw  conveyed  to 
D.  B.  Sat^ise  the  85-acre  tract  described  In 
finding  No.  12,  above  described.  This  deed 
was  filed  for  record  In  the  proper  place  Octo- 
ber 9, 1880. 


'H14)  Z  farther  find  that  on  the  23d  day  of 
October,  1800,  W.  R.  Wallis  and  wife,  by 
gcineral  warranty  deed,  conveyed  to  Wnu 
Sachse  the  10-acre  tract  described  In  finding 
No.  11,  hereinabove  named,  and  Wm.  Sachse 
filed  his  deed  In  the  proper  place  January  18, 
1804 

"(15)  I  farther  find  that  on  the  26th  day 
of  October,  1886,  Wm.  Sachse,  by  general 
warranty  deed,  conveyed  the  10-acre  tract 
described  In  findings  Nos.  11,  14,  to  D.  B. 
Bachse.  Tbls'  deed  was  filed  for  record  In 
the  proper  place  on  tiie  8d  day  January, 
1894. 

"(16)  I  farther  find  that  on  the  8d  day  of 
October,  1900,  D.  B.  Sachse  executed  a  deed 
in  trust  to  B.  T.  Shelton,  as  trustee,  to  176 
acres  of  land  embraced  in  the  200-acre  tract 
originally  sold  to  Bobert  McBae  by  Johnson 
and  Wilson,  or,  in  other  words,  ttuA  said 
trust  embraced  all  of  said  200-Ren  tract  ec* 
cept  the  land  in  controversy.  It  also  em- 
braced  other  lands  belonging  to  D.  B.  Sachse. 
This  deed  of  trust  was  intended  to  secure  a 
note  of  date  September  16,  1900,  for  95,000. 
and  drawing  interest  at  10%  per  annom. 
The  note  was  executed  by  D.  B.  Sachse  as 
principal,  and  was  signed  by  J.  K.  Sachse, 
D.  B.  Sachse,  J.  a  BUlIngsly,  W.  W.  Ingram, 
J.  A.  Sachse,  A.  J.  Brand,  F.  M.  Sachse,  J.  N. 
Sachse,  F.  M.  Sachse,  and  Martha  A.  Sachse. 
The  note  was  payable  to  and  owned  by  the 
Piano  National  Bank,  one  of  the  defendants 
in  this  suit  The  deed  In  Irast  was  filed  for 
record  in  the  proper  place  on  October  19, 
1900. 

"(17)  I  further  find  that  on  the  4th  day  ot 
April,  190B,  D.  B.  Sachse  by  general  war* 
ranty  deed  conveyed  to  W.  J.  McBrlde,  de* 
fendant  In  this  salt,  the  following  describ- 
ed tracts  of  land,  to  wit:  'Part  of  the  Madi- 
son Walker  snrvey  and  beginning  at  the  N. 
Bl  comer  of  the  original  survey,  thence  8. 
81  chs.  a  steke  from  which  a  triple  bols 
d'arc  mkd.  X  brs.  N.  27  deg.  W.  8  Iks.  to  the 
N.  E.  comer  of  the  J.  H.  Boms  25  acre  tract; 
thence  with  said  J.  H.  Bums  N.  B.  Line  26 
chs.  &  77  Iks.  to  said  J.  H.  Bnms  N.  W.  c«v 
ner  a  stake  from  which  a  fallen  bols  d'arc 
mkd.  X  brs.  8.  34  deg.  W.  12  Iks.  from  root; 
thence  a  with  said  J.  H.  Bomi  W.  B.  line 
4  cbs.  &  00  Iks.  to  a  stake  from  which  a 
Burr  Oak  mkd.  X  brs.  a  60  d^  W.  20  Ika; 
thence  W.  6  chs.  and  50  Iks.  to  a  stake  on 
W.  B.  line  of  original  snrvey,  from  which 
an  elm  marked  X  brs.  N.  63  B.  16  Iks.; 
thence  N.  84  chs.  &  90  Iks.  to  N.  W.  cor. 
of  original  survey;  thence  &  31  chs.  and 
84  Iks.  to  beginning  and  containing  262.36 
acres  of  land.'  This  deed  was  filed  for  rec- 
ord April  18, 1902.  The  consideration  of  tbls 
deed  recited  and  proved  was  (6372,  and  was 
paid  as  follows,  to  wit:  W.  J.  McBride,  as 
a  part  of  the  consideration,  conveyed  to  D.  B. 
Sachse  a  86-acre  tract  of  the  value  of  9900. 
McBrlde  paid  caah  $2,172.80,  and  for  the  bal- 
ance he  executed  three  promissory  notes, 
each  for  the  sum  of  91,266^  and  drawing 
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Interest  from  April  1,  1902,  at  the  rate  of 
10%  per  annum,  Interest  payable  annually. 
That  each  of  said  notes  were  payable  to  the 
Piano  National  Bank  or  order.  That  said 
cash  and  the  three  notes  aforesaid,  by  agree- 
ment between  bank  and  D.  B.  Sachse,  were 
given  to  said  bank  in  extinguishment  of 
the  deed  In  trust  and  notes  for  f5,000  secur- 
ed thereunder,  as  set  out  and  described  In 
the  sixteenth  finding  of  fact  hereinabove  de- 
scribed. That  on  the  same  day  on  which  the 
deed  from  Sachse  and  wife  to  McBride  was 
executed,  to  wit,  the  4tb  day  of  April,  1902, 
the  Piano  National  Bank  released  the  deed 
In  trust  above  described,  and  canceled  the 
note  for  $5,000. 

"(1$  I  further  find  that,  before  W.  3. 
UcBrlde  bought  the  land  described  In  the 
seventeenth  finding  of  fact,  he  employed  one 
P.  Q.  Bussell  to  survey  said  land,  and  that 
W.  3.  McBride  was  Informed  before  he 
bought  and  paid  for  said  land  that,  while 
the  field  notes  of  the  deed  from  D.  B.  Sachse 
and  wife  to  W.  J.  McBride  embraced  262.86 
acres  of  land,  yet,  as  a  matter  of  fact,  that 
D.  B.  Sachse  only  claimed  2S6  acres  of  land, 
and  the  several  deeds  through  and  under 
which  D.  B.  Sachse  claimed  the  land  he  sold 
to  w.  X  McBride  In  the  aggregate  only  em- 
braced 229  acres  of  land;  that  W.  J.  Mc- 
Bride, after  this  suit  was  commenced,  and 
after  the  Phino  National  Bank  was  made  a 
party  to  this  suit,  paid  otE  to  the  Piano 
National  Bank  one  of  the  three  vendor's 
lien  notes  given  as  a  part  of  the  purchase 
price  for  the  land;  that  the  other  two  notes 
given  for  said  land,  and  each  of  which  con- 
Btltatea  a  vendor's  lien  upon  said  land,  after 
this  suit  vras  commenced,  which  was  July 
7,  1902.  and  after  the  Piano  Natl<mal  Bank 
was  made  a  party  to  this  suit,  were  trans- 
ferred to  one  J.  O.  Cowan  tar  a  valuable 
consideration;  that  said  transfer  to  Cowan 
was  made  at  the  request  of  defendant  W.  J. 
McBride  In  order  to  enable  him  to  get  said 
notes  carried  at  a  lower  rate  of  interest  than 
the  Piano  National  Bank  was  willing  to  cai^ 
ry  said  notes,  in  this:  that  now  the  said 
W.  J.  McBride  pays  Interest  on  said  notes 
at  the  rate  of  8  per  cent  per  annum,  while 
be  paid  Interest  to  the  Piano  National  Bank 
at  the  rate  of  10  per  cent  per  annum. 

"(19)  I  further  find  that  D.  B.  Sachse  is 
Insolvent  and  that  W.  J.  McBride  could  not 
make  htm  responsible  on  his  warranty  In 
case  any  part  of  the  laud  was  recovered  by 
plaintiff  In  this  suit;  tbat  W.  J.  McBride,  at 
the  time  he  bought  the  land,  bought  It  by  the 
acre,  and  not  in  gross;  that  be  was  to  pay 
$26.10  per  acre,  and  that  the  25  acres  of  land 
in  dispute  cost  W.  J.  McBride^  in  the  aggre- 
gate, the  sum  of  $554.75. 

"(2(^  I  further  find  that  the  Piano  Na- 
tional Bank  were -purchasers  in  good  faith 
of  the  notes  given  for  the  balance  of  the 
purchase  money  of  said  land,  and  were  not 
aware  that  there  waa  any  shortage  in  the 


land  bought  by  McBride  till  after  It  was 
made  a  party  defendant  to  this  suit;  that 
the  bank  nev»  owned  the  land,  nor  warrant- 
ed the  title;  that  th^  have  no  means  by 
which  they  could  compel  D.  B.  Sachse  to  re- 
imburse them  in  case  the  bank  should  be 
compelled  to  pay  W,  J.  HcBride  for  any 
shortage  on  said  land. 

"(21)  I  further  find  that  after  the  survey 
was  made  by  P.  Q.  Russell,  and  after  the 
trade  was  made  with  W.  J.  McBride  for  the 
land  purchased  by  him  of  D.  B.  Sachse,  the 
said  Russell  on  one  occasion  asked  the  plain- 
tiff where  he  claimed  his  land  to  be  situated, 
with  reference  to  the  triple  bols  d'arc  on  the 
east  boundary  line  of  the  Madison  Walker 
survey,  and  the  said  plalntlfT  told  said  Rus- 
sell that  the  plaintiff  claimed  his  25-acre  tract 
to  be  south  of  where  said  triple  bols  d'arc 
now  stands  on  the  ground.  At  the  time  this 
statement  was  made  by  platotlff,  he  was  not 
on  the  land  in  dispute,  and  his  statement  had 
DO  influence  in  Inducing  W.  J.  McBride  to 
purchase  any  of  the  land  from  D.  B.  Sachse: 

''Conclusions  of  li&w. 

"From  the  flndinga  of  fact  in  this  caw  I 
deduce  the  following  condoalons  of  law,  to 
wit: 

"(a)  That  In  a  deed  or  grant  the  instru- 
ment  must  be  most  strongly  construed 
against  the  grantor. 

"(b)  ^ftt  it  Is  a  rule  at  ctHutroctton  tliat 
a  private  grant  shall  be  taken  most  favor- 
ably for  the  grantee  in  case  the  construction 
Is  left  In  doubt  after  the  application  of  other 
rules,  upon  the  assumption  that  the  language 
of  the  deed  Is  the  language  of  the  grantor. 
Hence,  In  case  there  are  two  descriptions  in 
a  deed  which  are  Inconsistent  with  each  oth- 
er, the  grantee  is  at  liberty  to  select  that 
which  is  most  favorable  to  him. 

"(c)  The  findings  of  fact  in  this  case  show 
that  the  calls  in  the  deed  from  Robert  Uc- 
Rae  to  John  H.  Bumi^  plaintiff  In  tbla  case, 
are  conflicting.  If  the  triple  bols  d'arc  call- 
ed for  at  the  northeast  comer  of  the  25-acre 
tract  and  the  forked  bols  d'arc  called  for  at 
the  northwest  cornor  of  the  25-acre  tract 
are  located  where  defendant  claims  them  to 
be.  If  course  and  distance  be  adopted  as 
the  controlling  calls.  It  will  harmonize  with 
the  Intention  of  the  grantor  to  give  plaintiff 
25  acres  of  land  in  the  200-acre  tract  It 
will  harmonize  with  the  call  for  the  south- 
west and  southeast  comers  of  the  200-acre 
tract  of  land.  It  will  harmonize  with  all 
the  several  deeds  conveying  parta  of  the 
200-acre  tract  of  land  to  different  parties.  In 
a  w(»rd,  it  will  harmonize  with  eTuytblng 
except  the  naked  fact  that  there  la  a  triple 
bola  d'arc,  with  proper  marks  on  It,  on  the 
east  boundary  line  of  the  Madison  WaDcer 
survey,  way  south  of  the  south  boundary  line 
of  the  200-acre  tract  sold  Robert  McRae,  and 
that  there  is  a  fallen  bois  d'arc,  vrltb  proper 
marks  on  It  situated  on  the  wast  boundary 
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Une  of  tbe  Madlwm  Walker  auir^,  way 
soatb  of  the  boundary  ]lne  of  tbe  200-acre 
tract  01  land.  To  adopt  the  conatructlon 
contended  for  by  plaintlfF  will  give  all  par^ 
ties  claiming:  land  In  the  200-acre  tract  sold 
Robert  McRae  by  Johnson  and  Wilson  the 
full  quantity  of  land  sold  them  under  their 
respective  deeds,  whereas,  to  adopt  tlie  con- 
struction contended  for  by  defendant  W.  J< 
McBrtde  will  give  parties  under  whom  he 
claims  an  excess  of  land,  and  will  place  the 
tract  of  2S  acres  entirely  south  of  the  200- 
acre  tract,  and  outside  of  It,  and  at  a  point 
where  the  evidence  in  the  case  shows  that 
McRae  owned  no  land  whatever.  I  therefore 
coDcIude,  as  a  matter  of  law,  that  the  plain- 
tiff Is  entitled  to  recover  the  land  claimed  by 
him  in  his  petition,  and  jodsment  will  ren- 
dered accordingly  on  this  branch  of  the  caae, 
and  for  coats. 

**(d)  The  Piano  Natloual  Bank  not  having 
owned  the  land,  and  not  having  warranted 
the  title,  and  having  transferred  the  notes  to 
Ob  wan  at  the  request  of  the  defendant  W. 
J.  McBrlde,  and  tbe  Piano  National  Bank 
having  done  nothing  to  induce  W.  J.  Mc- 
Bride  to  purchase  tbe  land,  and  the  ca^  re- 
celved  from  the  purchase  price  paid  by  W.  J. 
McBrlde  for  the  land  being  Id  settlement  of 
a  bona  fide  claim  on  the  land  of  D.  B.  Sachae, 
on  which  it  liad  a  recorded  Hen,  I  conclude 
from  all  these  facts  that  the  equities  of  the 
bank  were  at  least  equal,  if  not  superior,  to 
any  equities  in  favor  of  defendant  W.  J.  Mc- 
Brlde, and  that  for  that  reason  Judgment  be 
rendered  in  favor  of  tbe  Piano  National 
Bank — that  tbe  defendant  W.  J.  McBrlde 
take  nothing  as  against  the  Piano  National 
Bank,  and  that  It  recover  Its  costs. 

"(e)  Tbe  defendant  having  purchased  the 
land  from  D.  R  Sachae  under  a  warranty  of 
title,  and  at  so  much  per  ac^  and  the  title 
to  25  acres  having  failed,  I  conclude  that 
defendant  W.  J.  McBrlde  is  entitled  to  re> 
cover  over  and  against  D.  B.  Sacbse  the  sum 
of  for  the  25  acres  recovered  of  de- 

fendant McBrlde,  and  for  all  costs  of  suit" 

Appellant  may  be  correct  In  his  construc- 
tion of  the  evidence,  wherein  be  contends 
that  tbe  conduaion  reached  the  court 
that  the  notes  were  transferred  to  Cowan  by 
the  bank  at  the  request  of  McBrlde  Is  not 
supported  by  tbe  testimony.  If  we  should 
concede  tbe  correctness  of  this  contention, 
the  Jodgment  of  the  trial  court  In  favor  of 
the  bank  may  be  predicated  upon  the  con- 
elnslon  reached  that  the  bank,  in  accepting 
tbe  notes  under  tbe  drcumstances  as  stated 
In  the  findings  of  fact,  did  not  become  bound 
and  obligated  on  tbe  warranty  of  title  «ce- 
cnted  by  Sachse.  Therefore  tbe  judgment  In 
(av<^  of  the  bank  is  correct 

The  facts  stated  in  the  record  also  Justify 
the  conclusion  of  the  court  on  the  subject 
of  boundary. 

We  And  no  wror  In  the  record,  and  tbe 
JiM^ment  la  affirmed. 


FT.  WOBTH  &  D.  a  BT.  CO.  T.  BSNRl 
et  al. 

(Court  of  Civil  Appeals  of  Texas.   June  21, 
1905.) 

AfFKAL^BOHD  — MlBEEOITAZ.  OW  ASTKLXJOM 
COUBT. 

A.  bond  reciting  a  justice's  Judgment,  and 
stating  that  defendant  desires  to  appeal  there- 
from to  the  county  court,  is  insufficient  to  con- 
fer jurisdiction  of  the  appeal  on  the  district 
court. 

Error  from  District  Conr^  Henderson 
County;  J.  J.  Word,  Judge. 

Action  by  Dempsey  Henry  and  others 
against  tbe  Ft  Worth  &  Denver  City  Hall- 
way Company.  There  was  a  Judgment  of 
the  district  court  dismissing  an  appeal  from 
a  Justice's  Judgment  for  plaintifls,  and  de- 
fendant brings  error.  Affirmed. 

SpooDts  &  Thompson  and  Marshall  Spoonts, 
for  plaintiff  In  error.  Richardson  &  Wa^ 
kins,  for  defttndants  In  error. 

TALBOT,  J.  TtalB  suit  vaa  Institnted  In 
the  Justice  court  of  Henderaon  county,  and 
from  an  adverse  Judgment  plaintUt  In  error 
attempted  to  appeal  to  tbe  district  court  of 
that  coun^.  The  dvU  Jnrlsdlctlffiii  cf  the 
county  court  bad  been  abolished  and  vested 
In  tbe  district  court  Tbe  appeal  bond  filed 
In  tbe  Justice  court,  after  describing  the  Judg^ 
ment  rendered  In  that  court,  reads:  "From 
which  said  Judgment  tbe  said  Fort  Worth 
and  Denver  City  Railway  Company  (a  cor- 
poration) desires  to  appeal  to  tbe  Honorable 
County  Court  of  said  county:  Now,  there- 
fore, we,  tbe  said  Ft  Worth  &  Denver  City 
By.  Oo.,  Appellant,  as  principal,  and  tbe  un- 
dersigned, acknowledge  ourselves  bound  to 
pay  tbe  said  Dempsey  Henry  and  the  Bt 
Louis  Southwestern  By.  Co.  of  Texas,  or 
either  of  them,  tbe  sum  of  One  Hundred  and 
Fifty  and  no/iito  ($1S0.00)  Dollars,  condition- 
ed that  said  appellant  shall  prosecute  4t8  said 
appeal  to  effect  and  shall  pay  off  and  satia^ 
the  Judgment  which  may  be  rendered  against 
It  on  such  appeal."  A  transcript  of  tbe  pro. 
ceedlugs  In  tbe  Justice  court,  together  with 
the  bond  and  the  original  papers,  having 
been  filed  in  the  district  court  of  Henderson 
county,  the  latter  court,  upon  motion  of  de- 
fendants In  ^or,  dismissed  the  appeal  The 
8i>ecific  ground  upon  which  the  court's  action 
was  based  does  not  appear,  but  we  Infer  tbe 
court  ruled  that  the  language,  "from  which 
said  Judgment  the  said  Fort  Worth  and  Den- 
ver City  Railway  Company  (a  corporation) 
dralres  to  appeal  to  the  Honorable  County 
Court  of  said  county,"  used  in  said  bond, 
rendered  the  same  void,  and  Jurisdiction  was 
not  thereby  conferred  upon  the  district  court 
of  the  case.  To  this  effect  Is  tbe  holding  of 
the  courts  in  the  cases  of  Turner  v.  Southern 
Pine  Lumbar  Ca,  16  Tex.  Civ.  App.  G45,  40 
a  W.  1078,  and  OuJf,  B.  Jk  O.  N.  By.  Ca  t. 
Lyons  (Tex.  Civ.  Ajsk)  86  &  W.  4^  In  wlildi 
we  concur. 
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Plaintiff  In  error*!  fourth  actBlgmnent  Is 
that  the  court  erred  in  Biistalning  tbe  motion 
to  dlamlBB  Its  appeal  from  tbe  Justice  court, 
"for  the  reason  that  prior  to  tbe  court's  ao- 
tlou  upon  said  motion  to  dismiss  said  appeal 
the  defendant  tendered  to  said  district  court 
of  Henderson  county  an  appeal  bond  condi- 
tioned In  words  and  figures  as  required  by 
tbe  statute."  Tbe  question  InvolTed  In  this 
assignment  Is  not  sufficiently  raised  and  pre- 
sented by  tbe  record  to  authorize  a  consid- 
eration and  review  of  it  by  this  court  We 
do  not  wish  to  be  understood,  howerer,  as  In- 
timating that,  if  the  question  was  properly 
presented,  this  court  would  hold  there  was 
error  in  the  lower  court's  action  In  refusing 
to  permit  such  bond  to  be  filed. 

The  Judgment  of  tbe  court  below  Is  mt- 
firmed* 


HIGLEY  et  uz.     DENNIS  et  aL 
(Court  of  GItII  Appeals  of  Texas.    Jane  IT, 

1905.) 

1,  AoENCT  —  Pboof  —  Declaeatiohs  of 

AOENTB. 

Agency  may  not  be  established  by  the  dec- 
larations of  an  alleged  agent,  nor  can  his  ad- 
missions and  statements  bind  tiie  principal  until 
the  agency  Is  shown. 

[Bd.  Not& — For  eases  in  point,  see  vol.  40, 
Oent  Dig.  Principal  and  Agent.  {{  40,  389-343.] 

2.  Notes— Detensi  of  Patheitt— Bvedbn  of 
Pboof. 

Id  an  action  on  a  note,  where  tbe  defense 
was  payments  to  one  other  than  the  plaintiff, 
who  held  the  note,  the  burden  was  on  defendant 
to  show  that  Uie  one  to  whom  payments  were 
made  had  authority  to  collect  it. 

[Ed.  Note.— For  cases  In  point,  see  ToL  40^ 
Cut.  IHg.  Principal  and  Agent,  |  387.] 

8.  Same— Paticent  to  Agent— Possessioh  of 
Note — Sufficiekct. 

Where  the  payee  of  a  note  indorsed  It  to 
another,  payment  made  to  the  payee  thereafter 
was  good,  the  payee  being  in  possession  of  the 
note,  though  It  was  not  indorsed  by  tbe  payee's 
indorsee. 

[Ed.  Note. — For  cases  In  point,  see  vol.  7, 
Cent  Dig.  Bills  and  Notes,  »  1234.  1240-1242.] 

4.  AOENCT  TO  COLUICT  NOTE— COLLECTION  OF 
InTGBKST— AUTHOBITT  TO  COLLECT  PbIN- 
OIPAL. 

Authority  to  collect  the  interest  on  a  note 
creates  no  presuiiq;>tion  of  authority  to  collect 
the  principal. 

nCd.  Note.— For  cases  in  poin^  see  toL  4(^ 
Oent  Dig.  Principal  and  Agmt,  |  289;] 

Appeal  from  District  Court,  Himt  County; 
B.  li.  Porter,  Judg& 

Action  by  Henry  P.  HIgley  and  wlfs 
against  B.  A.  Dennis  and  others.  From  a 
Judgment  In  favor  of  defendants,  plalntUEi 
appeal.  Beversed. 

F.  W.  Bartlett,  T.  D.  Btarrus,  and  U  L. 
Bowman,  for  appellanti.  I^ooney  ft  Olar^ 
for  appellea. 

BAINBT.  C.  J.  "Appellants  Henry  P. 
Higley  and  wife,  Elisa  M.  HIgley.  brought 
this  suit  April  28,  1903,  on  a  n^otiable  note 
Cor  1700^  executed  by  Hugh  B.  UUon*  paya- 


ble to  the  Bunnell  A  Eno  InTeetment  Com- 
pany or  ordOT,  dated  December  1.  1899,  doe 
December  1,  1906,  bearing  iutoest  at  tbe 
rate  of  0  per  cent  per  annum,  according  to 
seven  annual  Interest  coupoiut  attached  for 
tbe  sum  of  $42  each,  principal  and  interest 
notes  bearing  10  per  cent  interest  after  ma- 
turity, and  providing  for  10  per  cent  attor- 
ney's fee  If  suit  should  be  instituted  to  col- 
lect tbe  same.  The  principal  note  provided 
that  If  default  should  be  made  In  the  pay- 
ment of  any  interest,  then  the  principal  sum, 
with  all  accrued  interest,  should,  at  tbe 
election  of  the  holder,  become  due  and  pay- 
able at  once.  Appellants  also  asked  tot 
foreclosure  of  a  mortgage  lien  created  at  the 
time  said  note  was  executed  for  the  purpose 
of  securing  payment  of  same.  Judgment 
was  sought  against  appellees  H.  A.  and 
Earnest  Dennis  by  reason  of  their  purchase 
of  the  laud  covered  by  said  mortgage  lien 
and  their  assumption  of  said  indebtedness. 
W.  Bostwlck  was  made  a  defendant  as  the 
owner  of  an  Indebtedness  secured  by  a  Junior 
lien  on  tbe  same  land.  Appellees  Dennis 
answered  by  general  denial  plea  of  payment, 
and  plea  of  estoppel;  and  by  cross-bill  tbey 
asked  cancellation  of  appellants'  mortgages, 
and  that  same  be  removed  as  clouds  on  their 
title.  The  case  was  tried  befwe  the  court 
without  a  Jury,  and  Judgment  was  rendered 
against  appellants,  and  in  favor  of  the  ap- 
pellees on  their  cross-bill.** 

A  disposition  of  tbe  case  depends  upon 
whether  or  not  tbe  evidence  is  soffldent  to 
show  that  at  the  time  Dennis  paid  to  tbe 
Bunnell  &  Eno  Investment  Company  the 
amount  of  the  note  it  was  authorised  to  col- 
lect said  note.  If  so,  the  Judgment  most  be 
afl3rmed;  if  not;  tbe  Judgment  must  be  re- 
versed, and  cause  remanded.  The  note  in 
suit  was  made. payable  to  tb»  ordw  of  tbe 
Bunnell  ft  Eno  Investment  Company,  at  Its 
office  In  Philadelphia,  Pa.  Interest  was  pay- 
able annually,  and  besides  the  interest  it 
authorized  the  payment  of  $100,  or  multiple 
thereof,  on  the  principal,  at  any  interest- 
paying  period.  Tbe  note  was  Indorsed: 
"Pay  to  the  oriet  of  Ellsa  M.  Blgley  witii- 
out  liability  except  under  the  accompanying 
guaranty.  The  Bunnell  ft  Eno  Investment 
Company,  Natt  BL  Hills,  Vice  President." 
The  note  was  given  for  part  of  tlie  pnrcfaaae 
price  of  land,  and  secured  by  a  Hen  thereon. 
Tbe  Dennis  brothers  bad  bought  the  land 
and  assumed  the  payment  of  said  note.  An 
intorest-paylng  period  occurred  on  Decem- 
ber 1,  1901.  Dennis  and  brotbw  remitted 
to  said  Investment  company  a  som,  Just  t>e- 
fore  this  dat^  suffldMit  to  cover  the  princl> 
pal  and  Interest  due  at  that  tlme^  which  was 
recti ved,  and  In  due  time  Dennis  and  brother 
received  through  the  mall  tbe  Interest  cou- 
pon; but  the  investment  company  wrote 
them  in  effect  that  the  contract  provided 
that  30  days'  notice  of  intention  to  pay  more 
than  the  accrued  interest  must  be  given 
(which  was  not  true),  taO,  u  Dwnlg  and 
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brotber  had  not  compiled  therewith^  the 
cDmpuv  would  not  receive  the  money  a« 
payment  of  tbe  note,  bnt  would  bold  it  sub- 
ject to  th^  order,  etc.  Tbere  wu  some 
correspondence  between  the  iuTestment  com- 
pany and  Dennis  and  brother,  and  In  tbe 
company's  letters  tbwe  were  atatements  from 
wbich  it  might  be  Inferred  that  the  said 
company  bdd  the  note  for  collection;  bnt 
tbese  atatements  were  not  binding  on  plain- 
tiff, there  being  no  proof  that  said  company 
was  tbe  agent  of  platntlfC.  Agency  cannot 
be  established  by  the  declarations  ot  the  one 
purporting  to  be  an  agen^  nor  can  the  admia- 
siona  and  statements  of  such  a  one  bind  the 
prtndpal  until  anch  agency  is  establlsbed. 
Coleman  t.  Golegat^  69  Tex.  88,  6  S.  W. 
558. 

The  note  being  negotiable  and  indorsed  to 
plaintiff,  Elba  M.  Hlgl^,  tbe  burden  was  tm 
def  endanta  to  ahow  tbat  the  investment  com- 
pany was  authorized  to  collect  tbe  note  in 
order  to  obtain  relief  by  reason  of  payment 
to  said  company.  Mr.  Daniel  m  Negotiable 
Instruments,  in  volume  2,  {  1230,  saya: 
"Payment  <^  a  bill  or  note  diould  be  made 
to  tbe  legal  owner  or  bolder  thereof,  or  some 
one  authorized  him  to  receive  it  If  it 
be  payable  to  beam  or  Indorsed  bi  blank, 
any  pmon  having  it  In  possession  may  be 
presumed  to  be  entitled  to  receive  payment, 
unless  the  payor  has  notice  to  the  contrary; 
and  a  paymut  to  such  peraon  will  be  valid, 
althongh  he  may  be  a  thief,  finder,  or  fraud- 
ulent holder."  The  note  waa  not  indorsed 
by  Eliza  M.  Higley.  Had  it  so  been,  or  had 
it  been  in  tbe  powession  of  tbe  investment 
company,  tbe  payment  to  said  company 
would  have  been  good.  Mr.  Daniel,  In  sec- 
tion 1230a,  doubts  the  correctness  of  tbe 
holding  in  some  cases  that  the  paymmt  to 
tbe  bolder  of  unindorsed  negotiable  paper  la 
good.  There  are  authorities  to  the  contrary, 
but,  as  the  note  in  this  case  waa  payatrie  at 
tbe  office  at  tbe  investment  company,  we  are 
inclined  to  the  opinion  tbat  the  payment  in 
this  case  to  said  company  discharged  the 
note,  provided,  at  the  time  of  payment,  it 
was  held  by  said  company. 

Payment  of  installments  ct  interest  prior 
to  tbe  Instalhnent  of  December  1,  1901,  to 
said  company,  and  the  appropriation  to  the 
payment  of  December  1,  1901,  interest  part 
of  the  amount  remitted  to  said  company  to 
pay  vtt  and  discliarge  said  note,  does  not 
tend  to  ahow  agency  In  said  company  to 
collect  said  note.  In  Cunningham  v.  Mc- 
Donald, 88  &  W.  872.  11  Tex.  Ct  Bep.  418, 
it  ia  said:  "If,  howeve1^  tt  waa  admitted 
tbat  the  corporation,  acting  as  tbe  agent  of 
Cunnli^am,  collected  the  intoeat  firom  Mc- 
Donald, that  fact  vnmld  not  tend  to  prove 
that  It  bad  the  autborlty  to  collect  the  prin- 
cipal of  the  note.  How  can  It  be  inferred 
from  the  agency  to  collect  the  Interest  that 
the  agracy  to  collect  the  note  existed?  The 
one  fact  does  not  form  a  bads  for  the  pre- 
sumption of  tbe  other  fact" 
8SS.W.— 20  . 


The  evidence  being  insufficient  to  sbow 
that  tbe  Investment  company  was  authorized 
to  collect  the  note  or  had  possession  thereof 
at  the  time  bf  payment,  the  Judgmrat  is  re- 
versed, and  cause  remanded. 


COBB  V.  GOOCH  • 

(Court  of  Civil  Appeals  of  Texas.   June  10, 

1905.) 

Tbespabb  to  Try  Tzixb— Biqht  to  Sub. 

Where  plaintiff  in  trespass  to  tr^  title  for- 
cibly ejected  defendant  from  a  position  in  line 
at  a  sale  ,o{  the  land  in  controversy  as  public 
land,  any  Irregularity  of  the  defendant  in  sab- 
sequently  procuring  the  filing  of  his  application 
ahead  of  the  plaintiff  and  being  awarded  the 
land  on  his  application  was  neutralized  by 
plaintffTs  use  of  force,  and  plaintiff  could  not 
bring  tbe  action  to  establlsb  his  prior  r^bt  to 

{inrchaae  the  land,  because  be  could  not  come 
nto  court  witb  dean  hands. 

Appeal  from  District  Court.  Glasscock 
County;  Jas.  L.  Shepherd,  Judge. 

Action  by  A.  H.  Oooch  against  B.  T.  Cobb. 
From  a  Judgment  in  favor  of  plaintiff,  de- 
fendant appeals.  Beversed. 

Beall  A  Beall,  for  appellant  J.  &  Littler, 
B.  Doutblt  and  8.  H.  Morrison,  tor  appellee. 

CONNEB,  C.  J.  The  contestants  In  this 
case  are  rival  claimants  of  sections  24  and 
86  In  block  86,  and  section  SO  In  block  85.  of 
state  Bcbool  land  surveys  In  Glasscock  coun- 
ty. Both  parties  claim  by  virtue  of  appllca- 
tiona  to  purchase  and  actual  settlement  on 
section  30  as  the  home  section  and  the  re- 
mainder as  additional  thereto.  The  applica- 
tions of  appellant  were  made  and  filed  wltb 
the  county  clerk  of  said  coud^  at  12  o'clock 
and  66  minutes  a.  m.  of  August  1.  1902.  and 
those  of  appellee  were  made  and  ffied  with 
said  derfc  about  2  a.  m.  on  the  same  day. 
The  applications,  obligations,  and  payments 
of  both  partiee  were  regular,  but  tbe  lands 
were  awarded  to  appellant  by  the  Oommls- 
sloner  of  the  Qtoeral  Land  Office  on  the  6tb 
day  of  October,  1W2,  appellee's  applications 
being  rejected  on  the  same  day.  Tbe  action 
was  Instituted  In  the  form  of  trespass  to  try 
title  by  appellee,  and  the  controverted  Issues 
upon  the  trial  -were  actual  settlement  on  ap- 
pellee's part  at  the  time  he  made  and  filed  his 
appUcatlms,  and  whether  appellant* s  prior- 
ity in  flung  was  surreptitiously  and  frauda- 
Ifflitly  acaulred.  The  court  found  both  of 
these  issues  In  aroellee'B  fitvor,  and  hence 
gave  bim  Judgment  for  the  lands  in  contro- 
versy. Tbat  appellant  was  an  actual  settler 
upon  section  80  at  the  time  his  applications 
to  purchase  were  made  and  filed  is  not  con< 
troverted.  His  right  to  recover,  indeed,  can- 
not be  controverted  save  upon  the  ground 
tliat  his  priority  in  filing  was  Illegally  ob- 
tained, as  found  by  tbe  court;  and  tbe  as- 
signments at  efzw  present  only  Oe  question. 


■Reheartns  denied  July  1.  IMS,  and  writ  of  wror 
denied  by  Supreme  Court. 
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of  the  snfflclency  of  tbe  evidence  to  sastaln 
the  cowVb  flndlDgB  of  fact  on  tbe  Issnes 
stated. 

We  have  carefally  considered  tbe  evidence, 
and  do  not  see  onr  way  clear  to  overrule  tbe 
finding  tbat  aj^ellee  was  an  actual  settler 
at  the  time  he  filed  bis  appUcattons  to  pur* 
cbase,  and  hence  approve  anch  finding.  On 
the  other  issue,  however,  ow  conclnslon  is 
In  appellants  favor.  Tbe  following  are  tbe 
pertinent  material  fkcts:  It  was  generally 
known  that  the  sections  of  school  land  in  con- 
troversy, together  with  some  86  or  40  other 
sections,  would  be  upon  the  market,  subject 
to  sale,  on  August  1. 1902,  and  the  appellant, 
appellee,  and  numerous  other  posons  had 
assembled  and  stationed  themselves  at  the 
south  or  main  entrance  of  tbe  courthouse  In 
wblcb  the  county  clerk  kept  bis  office.  It  is 
undisputed  that  app^ant  was  prior  to  ap- 
pellee in  poEdtion,  appellant  having  stationed 
himself  In  tbe  door  or  on  tbe  step  of  said  en- 
trance, appellee  being  among  those  immedi- 
ately behind  him.  Appellee's  evidence  and 
the  court's  findings  are  to  the  effect  that  ap- 
pellant waa  standing  with  several  others  just 
inside  of  the  door  when  the  sheriff  of  tbe 
cAunty,  several  boun  before  tbe  opening  of 
August  Ist,  closed  tbe  door,  stating  to  par- 
ties prasent  that  It  would  not  be  opmed 
until  8  o'clock  tbe  following  morning;  tbat 
in  closing  the  door  aj^Uant  was  pushed 
upon  and  straddled  the  nec^  of  apiwUee,  who 
thereupon  lose  up  from  his  sitting  pMftion 
upon  the  doorstep,  and  threw  appellant  out- 
ward and  forward  into  tbe  crowd,  and  ap- 
pellant thereupon  entirely  lost  bis  position. 
Appellant  requested  the  sberlff  to  replace 
him  In  tbe  prior  position  he  formerly  occu- 
pied at  the  doorstep,  but  tbe  sheriff  de- 
clined to  do  so.  Appellant  thereafter,  and 
after  1  o'clock  p.  m.  of  July  Slst,  met  one 
L.  ~B.  Orutcher,  a  deputy  county  clerk,  In 
tbe  courthouse  yard,  and  swore  to  his  ap- 
plications for  tbe  purchase  of  the  lands 
in  controversy,  and  said  deputy,  acting  as 
appellant's  agent,  carried  said  applications 
into  the  clerk's  office  through  a  rear  door, 
and  tbe  same  were  by  the  counly  clerk  filed 
between  12  and  1  o'clock,  as  hereinbefore 
stated.  Another  purchaser  did  tbe  same 
tiling,  and  a  number  of  others  gained  en- 
trance into  tbe  clerk's  office  through  said  rear 
door,  and  caused  their  applications  to  be 
filed.  In  this  mamier  all  -of  the  sections  of 
land  coming  upon  tbe  market  on  August  Ist 
were  appMed  for  prior  to  the  opening  of  the 
south  door,  which  was  done  by  tbe  sheriff 
about  2  o'clock  a.  m.  of  August  Ist,  upon  the 
opening  of  which  appellee  entered  and  filed 
his  applications  as  stated.  The  county  clerk 
denied  acting  preferentially  or  colluslvely 
for  or  with  any  one,  and  stated  that  his  cus- 
tom was  to  receive  applications  whenever 
and  wherever  presented  for  filing,  and  that 
the  closing  of  the  south  door  and  openii^ 
thereof  was  at  the  instence  of  the  sheriff 
alone,  who  had  control  of  said  entrance. 


There  was  some  evidence  tending  to  show 
that  the  rear  door  had  been  kept  locked, 
though  the  evidence  bidicated  that  It  bad  not 
been  so  kept  after  12  p.  m.,  July  Slst  Ap- 
'pellant  also  denied  collusion  with  the  clerk 
or  any  one  else,  testifying  that  he  simply 
met  Mr.  Orutcher,  the  deputy  cleife.  acci- 
dentally, not  knowing  tbat  he  was  gohig  to 
be  at  the  place  where  he  met  blm;  tiiat  bla 
applications  bad  already  been  prepared,  aad 
that  he  swore  to  them  before  said  deputy, 
and  induced  him  to  act  as  bis  agent  In  takiiv 
the  applications  In  and  causing  them  to  be 
filed.  The  trial  courtfs  findings  on  the  isime 
under  consideration  are  as  follows:  *^e)  I  i 
find  tbat  the  acts  of  William  Hanson,  count; 
derk  of  Olasscock  county,  Texas,  In  filing  tbe 
applications  of  B.  T.  Oobb,  brought  in  bli 
d^uty,  acting  as  agent  of  defendant  Oobb, 
and  tiie  acts  of  defendant  Oobb  in  procnrlng 
same  to  be  done,  and  defeating  the  rights  of 
plaintiff,  were  of  such  character  as  to  con- 
stitute fraud  against  plaintiff,  whose  rights  j 
were  thus  affected,  (d)  I  find  tliat  audi 
fraud  on  tSte  part  of  defendant  William  Han-  j 
son,  detk,  and  his  deputy,  L.  B.  Cmtcher, 
ae^ig  "With  E.  T.  Oobb,  inundated  and  ren- 
dered void  tbe  files  of  B.  T.  Cobb  made  after 
twdve  o'doek  midnight,  July  Slst,  on  sec*  | 
tions  in  controversy,  (e)  I  find  tliat  sudi  1 
files  being  so  rendered  void  and  invalidated,  ! 
that  the  plaintiff,  A.  H.  Gooch.  by  virtue  of 
his  applications  and  a  foil  compliance  of  tiie  | 
law,  is  entiUed  to  recover  the  lands  In  con-  j 
troversy  from  the  defendant  B.  T.  Cobb,  and 
It  is  accordingly  so  adjudged."  If  It  be  ad- 
mitted— ^though  we  do  not  decide — that  ap- 
pellant's action  and  that  of  the  clerks'  under  1 
ordinary  drcumstances  was  fraudulent  as 
against  public  policy,  appellee  nevertbeleas. 
In  the  case  before  us.  Is  not  In  position  to 
take  advantage  thereof.  As  before -stated.  It 
Is  undisputed  that  appellant  occupied  posi- 
tion prior  to  that  of  appellee,  and  that  bad 
he  been  permitted  to  retain  thto  position,  bis 
application  would.  In  the  regular  course  of 
events,  as  insisted  upon  by  appellee,  have 
been  first  ffied.  It  Is  also  undisputed  that 
by  force  exerted  by  appellee  appellant  was 
deprived  of  this  advantageous  position.  Tbe 
contention  In  appellee's  behalf  here  Is  tbat 
appellee  so  did  In  protection  of  bla  own  posi- 
tion, and  without  design  of  obtaining  any  un- 
due advantage  ov«r  appellant  Tbe  court, 
In  his  findings,  has  not  so  found,  and  It  Is 
significant  that  appellee  did  not  so  testify 
on  tbe  trial.  He.  indeed.  Is  silent  on  the  sub- 
ject. There  Is  also  evidence  In  tbe  record 
tending  to  show  that  appellee  and  some  oth- 
ers, prior  to  the  night  of  July  31st,  had  a 
meeting  suggestive  of  a  purpose  to  fordbly 
obtain  advantageous  positions  at  the  opening 
of  the  door  of  tbe  courthouse.  Appellee's 
brother  testified,  among  other  things:  That 
be  witnessed  appellee  at  tbe  time  he  threw 
appellant  out  of  position.  Tbat  tbe  purpose 
of  his  presence  In  the  crowd  was  to  see 
"that  anybody  didnt  Jump  on"  bis  brother. 
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ThMt  "lie  [appellee]  fired  blm  tappellant]  out 
beeauM  lie  was  trying  to  sit  down  on  blm. 
Snre,  brother  did  It  a  purpose.  •  •  *  Aa 
wdl  aa  I  mnember,  my  brother  threw  him 
out  on  Ua  head.  I  was  oat  In  the  crowd. 
3Cr.  Oobb  fell  headlong  when  my  brother 
threw  him.  and  I  saw  him  go  arat  on  hla 
head  and  sfaonldera  on  the  ground.  It  la  not 
a  fact  that  I  cnraed  Mr.  Cobb  when  he  waa 
making  hla  apology.  I  did  not  aay  he  ongbt 
to  be  atamped,  and  that  I  would  atamp  him. 
*  *  *  He  [app^nt]  first  apoloi^ed  to 
my  brother;  then  talked  rough.  He  did  not 
explain  that  that  was  hla  position,  and  try 
to  get  it  batik.  I  did  not  hear  him  call  the 
sheriff  to  r^lace  him  at  his  position.  I  was 
thoe  to  see  the  thing  go  on,  and  to  see  If 
anybody  jumped  on  my  broQier.  •  •  * 
Hy  brother  and  othera  bad  not  got  togetber 
and  had  an  undnatandlng  the  night  before 
to  set  charge  of  the  door  and  throw  the  oth- 
m  out.  A  few  of  them  got  together  and 
aorta  talted  the  matter  over,  agreeing  that, 
if  they  wanted  to  file  on  the  land,  they  would 
go  to  the  door  before  filing  on  It  The  meet- 
ing waa  at  my  mother'a,  and  Barl  Ohaney, 
Tom  Caianey,  Mr.  Wysong,  and  Beth  Pike 
wore  all  that  I  know  of  bebig  there.  I  waa 
there  at  tliat  ttme^  and  talked  with  them, 
but  nercr  tidd  them  what  I  would  do.  I  did 
not  go  In  the  room  where  they  were,  as  It 
was  ncme  of  my  bnslnesa.  I  did  not  file  on 
any  land.  They  were  talking  about  the  mat- 
ter  when  th^  went  out  to  go  home.  We  did 
not  agree  to  get  our  forces  together  and 
throw  Mr.  Cobb  out  of  his  position.  •  •  « 
I  was  not  In  the  meeting  held  here  in 
town  that  day,  In  which  we  had  an  under- 
standing to  take  charge  of  the  door.  It  la 
not  a  fact  that  we  had  an  nnderstanding 
with  the  sheriff  and  deputy,  and  that  Mr. 
Cobb  waa  to  be  thrown  ont  of  his  place  by 
reason  of  shutting  the  door.  Never  said 
much  to  Mr.  Cobb  when  he  was  thrown  out 
ou  hla  head.  I  told  brother  that  If  anybody 
Jumped  on  lilm  1  would  see  that  they  did  not 
interfere.  I  told  brother  that  If  anybody 
sought  to  Interfere  with  him  that  I  would 
take  care  of  him— anybody  outside  of  Mr. 
Cobb.  I  would  not  help  blm  against  Mr. 
Oobbb  If  he  beat  blm  to  death,  would  not 
aay  a  word." 

From  the  evidence  as  a  whole  we  have 
concluded  that  appellee's  force  In  depriving 
appellant  of  his  advantageous  position  neu- 
tralizes whatever  of  Irregularity  there  may 
have  been  in  the  filing  of  appellant's  appli- 
cations. Appellee,  as  the  plaintiff  below,  la 
claiming  under  rejected  applications,  and 
before  he  should  be  heard  to  complain  and 
to  receive  the  aid  of  the  court  in  setting 
aside  the  award  actually  made  to  appellant 
by  the  Commissioner  of  the  General  Land 
Office  we  think  he  should  show  clearly  that 
he  cornea  with  clean  bands.  This,  in  our 
judgment,  he  has  not  done,  and  the  judg- 
ment win  accordingly  be  revwaed.  and  ben 
rendered  for  appellant 

Reversed  and  rendered. 


JONES  V.  HUMPHREYS.* 

(Court  of  Civil  Appeals  of  Texas.   June  3, 
1005.) 

1.  Appeal— Questions  for  Review. 

Where  neither  the  briefs  nor  bill  of  ex- 
ceptions taken  at  the  time  of  excluding  evidence 
discloses  what  the  objection  was  which  the  trial 
court  snstained  to  the  evidence  ofEered,  the  rul- 
ing is  not  reviewable  on  appeal. 

2.  Wive'b  Sefabate  Estate— Ookvxtahci  bt 
Husband  to  Wife. 

A  conveyance  of  real  estate  by  a  husband 
to  his  wife  makes  the  land  conveyed  her  sep- 
arate estate,  irrespective  of  whether  the  deed 
specifically  so  declares. 

[Ed.  Note. — For  cases  in  point,  see  vol.  26, 
Cent  Dig.  Hnsband  and  Wife,  8  426.] 

8.  Mistake— MuTUAUTT  —  When  Iicuatb- 

BIAL. 

Whether  the  vendor  in  a  deed  shared  in  a 
mistake  as  to  the  person  to  whom  the  deed 
should  have  been  made  la  Inmiateriali  after  a 
conveyance  has  been  made  by  the  vendee  to  cor- 
rect the  alleged  mistake. 

Appeal  from  District  Court,  Hardeman 
County;  S.  P.  Huff,  Judge. 

Action  by  Thomas  Jones  against  Minnie 
Humphreys.  From  a  judgment  In  favor  of 
defendant  plaintiff  appeala.  Affirmed. 

E.  E.  Diggs,  for  appellant  Kearb/  ft 
Eearby,  tat  appellee. 

SPBER,  J.  Appellant  insUtuted  this  suit 
against  appellee  to  foreclose  a  judgmoit  lien 
upon  a  tract  ot  land  sltoated  in  Hardeman 
comity,  laaown  as  sectkni  Na  24(K  certlflcate 
No.  1—126^  in  btodt  H  of  the  Waco  ft  North- 
westem  Railway  Company  lands.  The  lien 
waa  alleged  to  hare  arlsm  by  reason  of  the 
reccnrdlng  of  an  absbract  of  judgmmt  in  ap- 
pellant's favor  against  raw  H.  O.  Davis,  the 
alleged  owner  of  the  land,  on  July  8,  1901 ; 
said  jndgmait  having  been  recovered  against 
Davis  In  the  county  court  of  Oblldress  coun- 
ty on  tlie  preceding  day.  The  appellee  an- 
swered, setting  up  that  the  land  was  pur- 
chased by  her  and  paid  tot  out  of  her  Indi- 
vidual means,  and  that  ttrough  mistake  the 
deed  to  the  same  was  taken  in  the  name  of 
H.  O.  DaviS)  ber  brotim^ln-law.  Sbe  furtbw 
alleged  that  on  dlBCoverlng  this  mistake,  on 
March  SO.  1901— the  first  deed  having  been 
made  March  6,  1901— said  Davis  duly  cod- 
reyed  the  property  to  herself  and  her  slstsr 
Mary  B.  Davis.  By  way  of  replication,  ttp- 
pellant  attacked  this  last  conveyance  as  be- 
ing In  tnnA  of  his  rights  as  creditor  ot  Da- 
vis, npm  a  trial  before  a  jury  there  was  a 
vonUct  and  jndgment  in  favor  of  applies: 

Under  the  duurge  given  to  the  jury,  th^ 
were  required  to  find,  before  tb^  could  re- 
turn  a  vndlct  for  tb»  an^ellee,  that  she  in 
fact  boni^  the  land  In  tlie  first  place,  and 
that  Davis  had  no  Interest  wbateva  ther^ 
but  that  the  deed  from  the  vendor  to  him  was 
made  through  mlatake  w  Inadvertence.  In- 
stead of  being  made  to  appellee.  And  there 
being  snfBciait  evidence  to  raise  this  issoe, 

•RebeorlDS  denied  July  1.  19IX.  and  writ  of  error 
denied  by  Suprwne  Court. 
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and  to  snppwt  a  yerdlct  for  appellee  based  on 
Bitch  charge,  we  are  not  at  liberty  to  disturb 
the  Judgment  At  the  time  of  tbe  acqulsltloo 
of  the  property  one-half  of  the  purchase  mon- 
ey, $1,7,")0,  was  paid  lu  cash,  admittedly  out 
of  funds  belonging  to  Mlsa  Humphreys,  and 
the  balance  was  evidenced  hy  the  notes  of  H. 
C.  Davis.  There  was  some  evidence  Indicat- 
ing that  at  the  time  It  was  the  Intention  of 
all  parties  that  the  land  shonld  belong  equal- 
ly to  Mlas  Humphreys  and  her  sister  Mrs. 
Davis,  and  that  the  latter  should  pay  tbe  por- 
chase-mon^  notes,  which  she  expected  to  do 
out  of  an  estate  coming  to  her  in  Tiri^nla. 
Upon  the  issnes  thus  raised  tbe  court  in- 
structed the  Jury  that  If  the  property  was 
bought  by  Davis  and  appellee  Jointly,  even 
though  appellee  herself  subsequently  paid  off 
tbe  notes,  ot  if  they  found  tbe  agreement  to 
be  that  Mary  B.  Davis  and  aiq;>ellee  should 
purchase  said  land  Jointly,  in  either  event 
one-half  the  land  in  controversy  would  be 
subject  to  the  ai^llanf  s  Judgment  lien.  In 
the  face  of  these  charges  tlie  Jury  returned  a 
verdict  for  Miss  Humphr^s,  as  befwe  stated. 

The  flrst  and  second  assignments  of  error, 
to  the  effect  that  the  undisputed  evidence 
shows  concIuslTOly  tliat  the  land  in  contro- 
Twsy  at  tbe  date  of  the  filing  of  arosllants 
abetnict  was  tbe  community  property  of  H. 
a  Davis  and  wlfe^  are  obviously  not  well 
taken,  in  view  of  what  we  have  prerlously 
said. 

The  third  assignment  attadcs  the  ruling  of 
tbe  court  in  excluding  tbe  order  of  oimtina- 
ance  in  the  county  court  of  Oblldress  county 
tat  tbe  cause  of  this  anDellant  vosus  H.  0. 
Da^s,  upon  tbe  issue  of  fraud  in  the  execu- 
tion of  the  deed  from  H.  O.  Davis  to  bis  wife 
and  appellee,  of  date  March  80,  1901.  What 
tbe  Objection  was  which  the  court  sustained 
to  this  evidence  when  offered  la  not  disclosed 
elttao-  in  the  toiete  or  the  bill  of  erceotiooB 
teken  at  the  tlm&  l%is  Is  fatal  to  the  qnes- 
iSmf.  But  looking  to  tbe  contents  of  the  prof- 
fered ords,  we  find  that  it  merely  atmn  that 
on  April  2,  1001,  Davis  made  an  application 
for  a  continuance^  and  the  court,  having 
beard  and  considered  the  same,  was  of  the 
oplnicm  that  the  cause  shonld  be  continued, 
and  it  was  so  ordered.  This,  we  think,  does 
not  tlirow  any  light  upon  tbe  question  of 
fraud,  tending  to  impeach  the  conveyance  In 
queatlou.  There  was  no  evidence  before  the 
court  which  could  be  considered  as  consti- 
tuting an  attadk  upon  the  conv^ance  from 
Davis  to  bis  wife  and  sister;  and,  indeed, 
i^pellant  does  not  complain  that  such  issue 
was  not  submitted  to  ths  Jury.  This  being 
true,  the  deed  itself  would  constitute  an  in- 
superable  barrier  to  appellant's  recovery  in 
this  case^  because  at  the  date  of  tbe  flltaig  and 
recording  of  his  abstract  against  Davis,  the 
land  did  not  stand  In  Davis'  name,  but  In  the 
names  of  appellee  and  her  sister  Mrs.  Davis ; 
the  deed  to  them  having  been  recorded  on 
July  1, 1901.  In  so  far  as  Mrs.  Davl^  tatec' 
est  In  tbe  land  is  concerned,  tbe  deed  from 


Davis  to  her  would  neceasarlly  make  it  her 
separate  estate,  whether  that  instrument  ape* 
clfically  so  detdared  w  not  It  could  have  no 
other  effect  Lewis  v.  Simon,  72  Tex.  470,  10 
8.  W.  654;  Oallabau  v.  Houston,  78  Tex. 
14  S.  W.  1027 ;  Swearlngen  v.  Beed  CTex.  Civ. 
App.)  21  S.  W.  388. 

On  the  issue  of  mistake  In  taking  tbe  deed 
In  the  name  of  Davis,  we  take  It  to  be  imma- 
terial that  It  was  not  shown  that  Scarbrough, 
the  vendor,  shared  the  mistake  and  tbeceton 
overrule  the  assignment  mi^Mng  this  point. 

We  find  no  error  In  any  of  tbe  assignments, 
but  believe  the  court's  charge  was  a  pzopv 
exposition  of  tbe  law  as  ai^lled  to  tbe  facts 
of  this  case,  and  find  that  the  evidence  was 
sufficient  to  support  tiie  Tsrdlct  and  Jndc 
ment 

Jodgmoit  affirmed. 


TRBEMAM  V.  SLAT.* 
(Oonrt  of  Civil  Appeals  of  Texas.   May  27% 

190S.) 

1.  APPEAL— RKVIBW—VIBDICT  OK  OOHrLXOT- 

INO  Evidence. 

Where  there  is  conflicting  evidence  on  an 
isaae  of  fact,  tbe  verdict  is  conclusive.  In  Om 
absence  of  material  error  In  the  proceedings; 

2.  Tbespass  to  Tbt  Tzilb  —  'Bubden  or 

PbOOF— PlJlA  IN  BlCONVnimOn— ISBTBDC- 

IJONS— EbBOR. 

In  trrapasa  to  try  title,  defendant  alleged 
that  he  had  leased  the  land  from  plaintilE,  and 
claimed  damages  for  eviction  onder  a  writ  of 
aequestration  in  the  action.  Held,  that  a  diarge 
that  the  burden  of  proof  waa  on  defendant  to 
establish  the  allegations  of  his  plea  In  recon- 
vention by  a  preponderance  of  evidence,  and 
that  on  failure  so  to  do  the  finding  should  be 
for  plaintiff,  was  properly  refused,  as  plaintiff 
was  not  entitled  to  recover  possession  without 
provine  his  right  thereto  by  a  preponderance 
of  evidence. 

3.  SAUE— EVIDEKOX— Habhxksb  Ebeob. 

The  material  controversy,  on  whidti  the 
evidence  was  conflicting,  not  being  as  to  the 
description  of  the  land  rented,  but  as  to  wheth- 
er plaintiff  had  rented  any  land  to  defendant 
for  the  year  190C  testimony  of  a  witness 
(shown  hj  the  agreed  statement  of  facts  to  have 
given  positive  testimony  as  to  tbe  fact  of  plain- 
tiff's renting  land  in  1903  to  defendant  for  the 
year  1904)  that.  In  a  conversation  with  plain- 
tiff in  190S  in  regard  to  renting  land  to  de- 
fendant for  1904,  his  "nndetstanmng"  waa  that 
defendant  was  to  have  certain  land,  and  that  he 
"understood"  defendant  was  to  Iiave  140  acres, 
while  objectionable,  in  no  way  affected  tin  re- 
sult. 

4.  TaiAi,— FAii.tJBS  TO  RB<inE8r  Ohaboe. 

Where  an  instruction  was  correct  as  far 
as  It  went,  plaintiff  could  not  avail  himsdf  of 
a  mere  omiE»ion,  without  having  reaoested  a 

charge  to  supply  it 

6.  Landlord  ahd  Teitajit— Stzotioh— Mub- 

UBE  OF  DaUAQES. 

In  trespass  to  try  title,  where  defendant 
alleged  that  he  leased  the  land  from  plaintiff, 
and  reconvened  for  wrongful  eviction  under  the 
writ  of  aeqnestration  In  the  action,  a  charge 
that  defendant's  measure  of  damages  was  tbe 
reasonable  market  value  of  the  com  and  cotton 
he  would  have  reasonably  been  expected  to  raW 
on  the  premises  during  the  year,  less  the  r«its 
due  pluntifl  therefrom,  and  less  the  amoont 
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defendant  would  have  expended  for  bired  hands 
to  asBist  in  making  the  crop,  and  less  the  amount 
he  earned  by  engaging  in  a  similar  or  different 
onplornMnt  after  breach  of  the  contract,  waa 
correct,  though  not  Instmcting,  except  laferen- 
tiallj,  to  credit  the  damages,  if  any,  with  the 
market  Talae  of  corn  and  cotton  ihown  to  bava 
been  raised  by  defendant  dnrtng  the  year  on 
other  premisfli. 

[Bid.  Notft^For  CAM  in  point  Me  vol.  SS^ 
CenL  Dig.  Landkvd  and  Tenant,  H  72S-727.] 

Appeal  from  District  Court,  Palo  Pinto 
County;  W.  J.  Oxford,  Judge. 

Trespass  to  try  title  by  T.  P.  Freeman 
against  J.  P.  Slay.  Judgment  for  defendant, 
and  plaintiff  appeals.  Affirmed. 

The  charge  on  the  measure  of  damages 
referred  to  In  the  opinion  was  as  follows: 
'Then  you  will  find  for  defendant  on  bis 
cross-action,  and  assess  Us  damages  at  tbe 
reastmable  maifeet  ralue  of  tbe  corn  and  cot- 
ton  wbicb  defendlant  and  his  familr  would 
have  been  reasonably  eiq^ected  to  taise  on 
said  premises  during  the  year  1804,  less  tbe 
rente  doe  to  ttie  plaintiff  therefrom,  and  less 
the  amount  of  money  defendant  would  baTe 
expended  for  faired  bands  to  assist  lilm  and 
his  fondly  in  making  said  crop*  en^  less 
mOi  an  amount  as  defendant  and  bis  fomily 
are  shown  to  have  earned  by  engaging  in  a 
similar  or  different  employment  after  tbe 
breach  of  tbe  contract'*  Plaintiff's  oblec> 
tion  was  that  nowhere  in  the  charge  -were 
the  Jury  told  to  credit  the  damage^  if  any, 
on  account  of  tbe  breach  itf  contract  1^ 
l^alntiff.  except  inferentially,  wttb  tbe  mark- 
et value  of  the  coni  and  cotton  raised  by 
defendant,  under  the  proofs,  on  other  prem- 
ises during  the  year. 

Orodglngton  ft  Penix,  ftw  appelhutt  H.  B. 
Bradford,  toe  appellee. 

BTEPHBNS,  J.  Appellant,  snlng  In  tres- 
pass to  try  tttie,  and  causing  appellee  to  be 
ejected  under  writ  of  sequestration,  was  ad- 
mltted  In  the  answer  of  an>ellee  to  be  the 
owner  of  the  land  in  dispute,  but  his  right 
to  recover  possesion  was  denied  on  tbe 
ground  that  be  had  rented  the  land  to  ap- 
pellee for  the  year  1904;  the  writ  of  seques- 
tration hsTlng  been  sued  out  and  encuted  j 
during  January  of  that  yeu.  On  the  same  • 
ground  aiq;»ellee  sought  to  recover  damages  ' 
agatost  appellant  for  the  wrotngful  eviction; 
claiming  tbe  reasonable  value  of  the  crops 
he  would  have  made  on  tbe  land  during  that 
year  if  he  bad  been  permitted  to  cultivate 
It,  and  other  spedal  damage  incident  to 
tbe  Ktecution  of  the  writ  of  sequestration. 
Whether  or  not  appellant  had  rented  tbe 
land  to  ai^lee  for  the  year  1904  was  the 
controlling  Issue  of  fact  in  the  case,  and  on 
It  the  testimony  was  decidedly  conflicting. 
Tbe  verdict,  wlilcb  was  In  appellee's  favor, 
is  therefore  conclusive  unless  there  was  ma- 
terial error  in  the  proceedings. 

Appellant  assigns  error  to  the  court's  re- 
fusal to  instntct  tbe  Jury  as  follows:  "Tou 


a»  charged  that  tbe  burden  of  pnxtf  is  vpon 
the  defendant  to  estebllsh  the  allegaUims 
In  his  plea  in  reconvention,  and,  if  he  does 
not  so  esteblidi  said  allegation  in  said  plea 
by  a.  preponderance  of  the  evidence,  you  will 
find  tor  the  plaintiff,  and  so  say  by  your  ver- 
dict" He  also  assigns  earn  because  the  fol- 
lowing charge  was  given:  "The  burd«i  Is 
on  the  idalntlff  to  establish  bis  rli^t  to  pos- 
sQBslon  of  the  premises  sued  for  at  the  time 
of  the  filing  of  this  suit,  by  a  preponderance 
of  evidence  and  the  burden  is  on  the  defend- 
ant to  estebllsh  his  injury  by  reason  of  the 
levy  of  the  writ  of  sequestration  by  a  pre- 
ptmderance  of  tbe  evidence."  Both  charges 
were  ofajectiffliable,  but  tbe  (me  refused  more 
so  than  ttie  one  given.  True,  the  burden  was 
on  appellee  to  estebUsb  by  a  preponderance 
of  tbe  evidence  the  material  facte  alleged 
in  bis  plea  in  reconvention,  and,  falling  to 
dtecbarge  this  burden,  be  was  not  entitled 
to  recover  damages;  bat  the  requested 
charge,  testead  of  so  declaring,  in  that  event 
directed  a  finding  "for  tbe  platetlff.'*  It 
thus  went  a  Uttie  too  far,  and  was  conse- 
quently properly  refused.  The  plaintiff  was 
not  entitled  to  recover  possession  without 
proving  by  a  preponderance  of  the  evidence 
bis  right  to  polBsessIon,  which  depended  on 
whether  ia  not  he  bad  rented  the  land  to 
pellee,  although  the  defendant  may  have 
failed  to  estebllsh  by  a  preponderance  of 
the  evldmce  his  right  to  recover  damages. 
The  last  clause  of  the  diarge  given  seems 
rsther  too  restrictive,  and  possibly  hod  a 
tendency  to  mislead  the  Jury  as  to  the  ex- 
tent to  whldb  the  burdra  ot  iwoof  was  on 
appellee  but  this  is  not  the  precise  obJectl<m 
made  to  the  charge.  It  was  correct  as  far 
a»  It  went;  and  appellant  cannot  avail  blm- 
stif  of  such  error  of  (»nisslon  without  hav- 
ing requested  a  charge  to  supply  It  which 
might  have  been  given. 

The  following  deposition  of  M.  T.  ^Uey 
WRB  read  In  evidence:  "I  bad  a  coversa- 
tlon  with  T.  F.  Freeman  in  tbe  fall  of  1903 
in  regard  to  renting  land  to  Mr.  Sbiy  for 
tbe  year  1904.  I  don't  know  the  name  of  the 
surrey.  My  understanding  was  that  he  was 
to  have  the  land  that  Slay  and  Mitchell  bad 
tended  for  the  year  1003,  and  it  was  on  tbe 
south  and  west  of  tbe  branch  known  as  the 
'East  Branch.'  I  understood  Slay  was  to 
have  140  acres.  The  numba  of  acres  was 
mentioned  In  tbe  first  conversation."  The 
testimony  was  objected  to  because  of  the  use 
ot  the  words  "underatendlng"  and  **under- 
stood."  But  in  the  agreed  statement  of  facts 
we  find  that  this  witness  gave  positive  testi- 
mony as  to  the  fact  of  appellant's  renting 
land  to  wpellee  In  the  tell  of  1903  for  the 
year  1904.  The  material  controveray,  on 
which  tbe  evidence  was  conflicting,  was  not 
as  to  the  descrtptlaD  of  tbe  land  rented,  but 
as  to  whether  appellant  had  rented  any  land 
at  all  to  the  awellee  tor  the  year  1904.  It 
Is  evident,  therefore,  from  an  examination 
of  the  agreed  statement  of  facts,  that  the 
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oliijectlonable  feattve  of  this  particular  an- 
swer In  tbe  deposition  In  no  manner  affected 
tbe  reanlt. 

Tbe  diarge  en  tbe  measare  of  damages 
■eems  to  have  been  warranted  hy  the  an- 
thorltles  cited  in  the  briefs.  Baywood  Rico 
Oanal  ft  Milling  Go.  t.  Langford  Bros.  (Tex. 
OiT.  App.)  74  B.  W.  927,  and  cases  there 
dted;  writ  refused,  77  S.  W.  2SSi  Rogers  t. 
McGnffey  (Tex.  Snp.)  74  B.  W.  768.  At  aU 
events,  the  charge  giren  seems  more  In  con- 
formity to  tbe  anthorities  dted  than  those  re- 
quested by  appellant 

All  the  assignments  have  been  carefully 
examined  and  found  to  be  wltbont  merit, 
tiwse  dtecnased  being  the  onea  prlndpally 
relied  on. 

Judgment  affirmed. 


MISSOURI.  K.  &  T.  RY.  GO.  07  TEXAS  t. 

JACKSON  et  ox. 

(Goort  ot  OMl  Appeals  of  Texas.   June  7, 

1905.) 

RAHJtoAMh-OBosaiRa  AcoiinnT  —  Imtsuo- 

HONS. 

Where,  In  an  action  for  Injoriea  to  plain- 
-tiff  In  a  tailroad  crossing  acddent,  one  wf  the 
groands  of  negligence  alleged  was  that  the  en- 
gine bell  was  not  niDg  as  required  by  ordinance, 
and  some  facts  tended  to  show  that  the  acddent 
might  have  happened  whetlier  the  bell  was  ruag 
or  not.  it  was  error  to  refuse  an  inatroction 
that,  If  the  failure  to  ring  the  bell  was  not  the 
proximate  cause,  the  jury  should  find  for  defend- 
ant on  such  issue. 

Appeal  fixmi  District  Gonrt;  HUl  Gounty; 
Kelson  Phillips,  Judge. 

Action  by  J.  R.  Ja<A:Bon  and  wife  against 
the  Missouri,  Kansas  &  Texas  Railway  Com- 
pany of  Texas.  From  a  Judgment  in  favor 
of  plaintiffs,  defendant  a[^>eal8.  Reversed. 

T.  S.  Miliar  and  Rams^  &  Odell,  for  ap- 
pellant. Wear,  Morow  ft  Smlthdeal,  for 
appellees. 

FISHER,  0.  J.  This  Is  a  suit  by  J.  R. 
Jackson  and  bis  wife,  Mrs.  Mary  L.  Jackson, 
to  recover  the  sum  of  $10,000  as  damages  for 
personal  injuries  sustained  to  Mrs.  Jackson 
in  attempting  to  cross  one  of  the  public 
streets  of  the  dty  of  HUlsboro.  It  is  alleged 
that  in  attempting  to  cross  she  was  struck 
by  one  of  appellant's  engines,  and  sustained 
the  injuries  described  In  the  petition.  Ver- 
dict and  Judgment  wwe  In  appellees'  favor 
for  $l,50a 

We  have  carefully  considered  every  assign- 
ment of  error  presented  in  the  brief,  and  find 
that  no  reversible  error  Is  pointed  out,  ex- 
cept as  presented  by  the  eighteenth  assign- 
ment of  CTror.  That  assignment  Is  to  the 
effect  that  tbe  court  erred  In  refusing  to  give 
the  following  charge  requested  by  the  appel- 
lant: "Yon  are  instructed  that  if  you  should 
believe  from  the  evidence  In  this  case  that 
the  plaintiff  Mrs.  Mary  L.  Jackson  was  struck 


or  fell  or  was  frightened  by  an  engine  of  de- 
fendant, aa  claimed  by  her,  and  that  she  was 
thereby  injured  as  alleged  by  ber  in  her  peti- 
tion, and  should  you  further  believe  tbat  at 
said  time  tbe  bell  on  said  oiglne  was  not 
rang  when  said  engine  was  started  to  more 
and  while  It  was  in  motion,  but  should  fur- 
ther believe  tbat  tbe  failure  to  ring  the  bell 
was  not  tbe  proximate  cause  of  socfa  injury, 
or  that,  by  reason  of  the  time,  place;  and 
manner  In  which  plaintiff  undertook  to  cross 
said  track,  she  would  have  received  such  In- 
Jury  whether  said  bell  had  been  rung  or  not. 
then  and  In  such  event  yon  will  find  for  the 
d^endant  on  the  issue  as  to  its  alleged  neg- 
llgence  In  failing  to  ring  the  bell  on  said  en- 
gine." Tbla  particular  question  was  not 
covered  by  tiie  main  charge  of  tbe  conrt,  and 
the  defense  presented  by  the  spedal  instruc- 
tion arises  from  the  evidence.  One  of  tlie 
grounds  ct  negligence  alleged  by  the  plalntUT 
is  that  ftoee  operating  the  engine  failed  to 
ring  tiie  bell  whoi  approaching  the  public 
crossing,  and  tbat  that  was  a  duty  required 
of  the  appellant  by  virtne  of  an  ordinance 
of  tbe  dtj  of  HllIeAxHU  There  are  some 
tneta  testified  to  whldi  bad  a  toidenc^  to 
slww  that  the  acddmt  mlgbt  have  followed, 
whether  the  bell  was  rm«  or  not,  and  tbere 
is  some  evidence  whldi  has  a  tendency  to 
show  that  tbe  failure  to  ring  tbe  bell  was 
not  the  proximate  cause  of  the  alleged  ac- 
cident This  charge  should  have  been  given, 
and  for  the  error  in  this  respect  the  Judg- 
ment will  be  reversed  and  tbe  cause  re- 
manded. 

The  objections  raised  to  tbe  insuffldeucy 
of  tbe  averments  of  the  petition  in  attanpt- 
Ing  to  allege  some  of  the  grounds  of  Dili- 
gence relied  upon  are  posdbly  well  taken, 
and  which  objections  will  be  obviated,  doobtr 
less,  by  an  amendment 

Judgment  revoked' and  cause  remanded. 


W.  8G0TT  ft  GO.  T.  WOODARD.* 
(C!oart  of  Qvil  Appeals  of  Texas.   1^  2T, 

1905.) 

1.  EnDBHci— AnuissioNS— AmnunoH  ion 

GonriNUANCK. 

An  application  for  a  contlDoaace  made  I9 
plaintiffs  through  their  attorney,  containing  aa 
admission  contradicting  plalntim'  taatimony,  la 
admissible  for  that  purpose. 

[Ed.  Note. — For  cases  In  point,  see  voL  20; 
Cukt  IMg.  Evidence,  |  790.] 

2.  ApnAir—YsBniOT— GoirnjonirGBnoKHOB. 

Where  a  verdict  is  clearly  supported  by 
the  testimony  of  a  credible  witness.  It  will  not 
be  set  aside  because  of  a  conflict  between  his  tes- 
timony and  that  of  other  witnesses. 

Appeal  from  District  Oonrt,  Howard 
County;  Jas.  I*  Shepherd,  Judge. 

Action  by  W.  Scott  &  Go.  gainst  B.  T. 
Woodard.  From  a  Judgment  in  favor  of  de- 
fendant, plaintiffs  appeal.  Affirmed. 

*RehearlDK  denied  June  S4,  Ufl^  sM  writ  ot  error 
dsntod  by  Bopreme  Court. 
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John  B.  Littler,  Ellis  Donthlt,  and  Mat- 
lock, Miller  &  Dycns,  for  a^iellaQtB.  S.  B. 
Monism,  for  appellee. 

STEPHENS,  J.  Appellants  purchased  of 
appellee  four  sectloDS  of  school  land  In 
Howard  county,  Tex.,  for  which  they  made 
a  cash  payment  of  $2,500.  Before  this  sale 
was  made,  appellee  owed  them  several  hun- 
dred dollars,  which  Indebtedness  according 
to  his  T^Ion,  was  extinguished  by  the 
sale,  but,  according  to  the  version  of  appe^ 
lanta,  remained  nnsatlsfled,  and  this  suit 
was  brought  to  recover  the  amount  claimed 
to  be  due.  The  case  was  one  of  conflicting 
evidence,  and  the  verdict  In  ap[>ellee'8  favor 
therefore  eatabUehes  his  contention. 

There  waa  no  error  In  allowing  appellee 
to  introduce  In  evidence  the  application  for 
continuance  made  by  the  appellants  through 
their  attorney,  since  It  contained  an  admis- 
sion which  contradicted  the  testimony  of 
each  of  them  on  the  trial.  H.  E.  &  W.  T.  R. 
Co.  V.  Dewalt  (Tex.  Sup.)  70  S.  W.  631,  and 
cases  there  cited. 

The  charge  of  the  court  is  criticised,  but 
we  are  unable  to  see  how  it  could  have  been 
misleading,  since  it  submitted  in  plain  lan- 
guage ttie  controverted  Issues  of  fact  raised 
by  the  pleadings  and  evidence. 

The  verdict  Is  also  complained  of,  but  was 
warranted  by  the  testimony  of  appellee. 
That  we  have  no  power  to  set  aside  a  ver- 
dict clearly  supported  by  the  testimony  of  a 
credible  witness,  because  of  a  conflict  be- 
tween his  testimony  and  that  of  other  wlt- 
nease*,  la  too  well  Mttled  to  admit  of  dla- 
CQSSlon. 

The  Judgment  la  tlierefore  affirmed. 


PABLIN  ft  ORDNDOBHP  GO.  T.  VAWTBB 
et  aL* 

(CoDTt  of  OiTn  Appeals  of  Tesasi   Hay  34, 

190S.) 

1.  Btidikoi  -~  DsposmoH   xh  Anothbb 
Oaube. 

Depositions  taken  in  a  canse  are  not  admia- 
sible  in  evidence  in  a  subsequent  cause  as 
against  one  not  a  party  to  that  In  which  they 
ware  taken. 

lEd.  Note.— 7or  cases  In  point,  see  t<^  16, 
Gtot.  Dig.  Depoaidona,  H  28^,  28S.] 

2.  jTrDsntrr-EviDincii— RcciTALS. 

Where,  in  a  suit  to  set  aside  a  conveyance 
as  in  fraod  of  plaintiff,  there  was  an  issue  as 
to  what  constituted  the  homestead  of  the  sran- 
tora  at  the  time  of  the  conveyance,  recitals  Id 
a  Jndgmoit  obtained  by  plaintiff  against  the 
grantors  establishing  their  homestead  were  not 
admissible  as  against  the  grantee,  who  had  not 
been  a  party  to  the  former  action. 
Z,  APFXAL— ASSIONUBNTS  OT  BlSOB. 

An  assignment  of  errOE  which  raises  ser- 
eral  independent  and  distinct  matters  does  not 
comply  with  the  mica  of  oonrt,  and  will  not  be 
considered. 

4.  ATTAomaiiT— Owimsaip  of  Pbopebtt. 

Where  a  deed  by  a  husband  and  wife  was 
made  in  good  faith  and  was  not  fraudulent,  it 

*Xt«lMartDg  dsnlsd  Jans  18,  1Mb 


was  superior  to  a  subsequent  attachment  by  a 
creditor  of  the  grantors,  Irrespective  of  whether 
the  property  conveyed  waa  a  homestead  at  the 
time  of  the  conv^ance. 
6.  Affeai.— AsaionvsNTS  of  Ebbob. 

An  assignment  of  error  will  not  be  oAsid- 
ered  where  it  Is  not  supported  by  any  statement 
as  required  by  the  rules. 
6.  TbiaIi— InsTBuonons. 

There  Is  no  error  in  refusing  to  give  a  spe- 
cial charge  where  the  issue  to  which  it  relates 
was  fully  covered  by  fiie  general  diarge  and 
another  special  diarge  given  at  the  same  party's 
request 

Appeal  trom  District  Court,  Fannin  Coxm- 
ty;  Ben  H.  Denton,  Judge. 

Action  by  the  Parlin  &  Orendortf  Company 
against  C.  0.  Vawter  and  others.  From  a 
Judgment  In  favor  of  defendants,  plaintiff 
appeals.  Affirmed. 

J.  M.  Willis  and  H.  O.  Evans,  for  appel- 
lant. B.  B.  Young  and  Mead«  ft  UcOrady, 
for  appellees. 

EIDSON,  J.  This  la  a  suit  of  trespasa 
to  try  title  brought  by  appellant,  as  plaln- 
tur  in  the  court  below,  against  appellees, 
G.  C.  Tawter,  Ida  Leeper,  and  her  husband, 
3.  A.  Leeper,  for  the  purpose  of  recovering 
the  title  to  and  possession  of  lot  No.  12  In 
block  No.  21,  in  the  town  of  Leonard,  in 
Fannin  county,  Tex.  Appellant  also  alleged 
In  his  petition  that  the  deed  from  C  C. 
Vawter  and  wife  to  Ida  Leeper  of  date  Oc- 
tober 16,  1896,  was  voluntary  and  without 
consideration,  and  made  for  the  purpose  of 
hindering,  delaying,  and  defrauding  the 
creditors  of  C  C.  Vawtor,  and  eepedally  ap- 
pellant, of  which  purpose  said  Ida  Leeper 
was  fully  cognizant  at  the  time  such  con- 
veyance waa  made,  and  that  said  deed  is  a 
cloud  upon  the  title  of  appellant  Appellant 
prayed  that  the  same  be  declared  fraudulent 
and  void,  and  that  It  be  set  aside  and  held 
for  naught.  Appellees,  except  C.  C  Vaw- 
ter,  answered  by  general  demurrer,  general 
d^al,  and  plea  of  not  guilty;  and  appellee 
Ida  Leeper  further  answered  that  tbe  deed 
executed  to  her  of  date  October  10, 1896,  was 
made  In  good  faith  for  the  bona  fide  purpose  of 
paying  her  a  Just  debt,  which  said  C.  O.  Vaw- 
ter then  owed  her.  In  amount  equal  to  tbe 
property  so  conveyed ;  that  the  property  was 
the  business  homestead  of  C.  C.  Vawter  at 
that  date;  and  prayed  that  appellant  take 
nothing  by  Its  suit  and  that  she  be  quieted  In 
her  title  to  said  premises.  C.  O.  Vawter 
filed  a  disclaimer,  and  prayed  to  be  dis- 
charged wlEh  his  costs.  Tbe  case  was  tried 
before  a  Jury,  and  the  court  submitted  spe- 
cial Issues  to  the  Jury,  and,  upon  the  answers 
made  thereto,  the  court  entered  Judgment 
for  appellees  Ida  Leeper  and  J.  A.  Leeper 
for  the  lot  In  controversy. 

Appellant's  first  assignment  of  error  com- 
plains of  tbe  action  of  tbe  court  In  excluding 
the  certified  copy  of  the  depositions  of  C.  0. 
Vawter  and  his  wife  which  were  taken  in 
the  case  of  Parlln  ft  Orendorff  Company 
against  a  O.  Vawter  et  aL,  No.  15,378  In 
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tlie  dlBtrlct  court  of  Dallas  Coanty,  Tex^ 
which  deposltlo&B  show  that  0.  0.  Tawter 
and  his  wife  used  and  occupied  80  acres  of 
land  situated  four  miles  west  of  Leonard 
for  *a  period  of  nearly  20  years  prior  to  the 
failure  of  the  said  Vawter  on  October  16, 
1890,  as  their  homestead,  and  that  it  had  all 
that  time  been  tbelr  homestead;  appellant's 
contention  being  tha^  said  deposltlona  were 
links  in  the  chain  of  its  title,  and  were  dec- 
larations of  Yawter  and  his  wife  as  to  their 
homestead  at  the  time  of  his  failure,  and 
for  a  period  of  20  years  prior  thereto.  In 
onr  opinion,  the  court  below  did  not  err  in 
excluding  said  depositions.  Ida  Leeper  not 
being  a  party  to  the  suit  In  which  said  depo- 
sitions were  taken,  they  would  be  but  hear- 
say, r^  Inter  alios  acta,  as  against  ber,  and 
therefore  not  admissible.  National  Bank  t. 
Mulkey,  04  Tex.  395,  60  S.  W.  753;  Stephens 
T.  Johnson  (Tex.  Civ.  App.)  45  S.  W.  328; 
Wallace  v.  Berry,  83  Tex.  328,  18  S.  W.  595. 

By  its  second  assignment  of  error  appel- 
lant complains  of  the  action  of  the  court  in 
giving  to  the  jury  special  charge  No.  1,  re- 
quested by  appellees,  which  Is  as  follows: 
**Tou  will  exclude  from  yonr  consideration 
the  recitals  Id  the  verdict  and  the  Judgment 
rendered  in  the  district  court  of  Dallas 
county,  coDceming  what  the  court  In  that 
case  adjudged  to  be  the  homestead  of  said 
Tawter  and  wife,  because  what  took  place 
In  that  case  In  Dallas  county  is  not  admissi- 
ble evidence  as  to  the  homestead  question 
now  Involved  In  this  suit  you  are  trying. 
Such  records  were  not  admitted  by  the  court 
In  the  pr^nt  case  as  being  any  evidence 
on  the  homestead  question  involved  In  this 
suit."  The  Judgment  of  the  district  court  of 
Dallas  county,  so  far  as  It  decreed  title  to 
appellant  In  the  lot  In  controversy,  was  ad- 
missible, but  the  redtalB  In  that  Judgment 
establishing  the  homestead  of  Vawter  and 
wife  could  only  affect  the  parties  to  that 
suit;  and,  although  there  is  in  this  case  the 
Issue  as  to  what  constituted  the  homestead 
of  said  Vawter  and  wife  at  the  date  of  the 
deed  by  C.  G.  Vawter  to  Ida  Leeper,  still,  she 
not  being  a  party  to  th&t  suit,  she  could  not 
be  affected  by  the  recital  in  that  Judgment 
as  to  the  homestead,  and  therefore  such  r^ 
(dtal  was  Inadmissible  as  against  her.  Har- 
din V.  Blackshear,  60  Tex.  1S2. 

Appellant's  fourth  airalgnment  of  error  Is 
not  in  compliance  with  the  rules  of  this 
court,  and  therefore  will  not  be  considered. 
The  assignment  raises  several  indepraident 
and  distinct  matters,  and,  for  that  reason, 
does  not  conform  to  said  rules.  Cochran  v. 
«legfreld  (Tex.  Civ.  App.)  75  S.  W.  542; 
Baum  V,  Bank,  Id.  863;  Wren  v.  Howland, 
Id.  894 ;  Cammack  v.  Rogers  (Tex.  Civ.  App.) 
74  S.  W.  945. 

Appellant's  fifth  assignment  of  error  con- 
tends tllat  the  court  erred  In  entering  Judg- 
ment for  appellees  upon  the  special  findings 
of  the  Jnry.  because  said  findings  are  Incon- 
sistent and  omtradictory,  and  contrary  to 


the  charge  of  the  court,  in  that  to  question 

No.  1,  which  Is  OS  follows,  "Was  the  prop- 
erty in  controversy  the  business  homestead 
of  a  O.  Vawter  on  October  16,  1806r  tbe 
Jury  answered,  "Yes;"  to  question  No.  4, 
which  is  as  follows,  "Did  C  C.  Vawter 
abandon  his  hom^tead  in  the  country;  If 
so,  at  what  date?"  the  Jury  answered,  "No." 
The  Jury,  In  answer  to  question  No.  8  sub- 
mitted to  them  by  the  court,  which  was  as 
follows,  "Was  tbe  deed  from  C  O.  Vawter 
and  wife  to  Ida  Leeper  made  In  good  faith, 
or  was  It  fraudulent  as  to  0.  C-  Vawter's 
creditors?"  found  that  the  deed  to  Ida  Leep- 
er was  made  in  good  faith.  If  the  deed  to 
Ida  Leeper  was  made  In  good  faith  and  not 
fraudulent,  the  title  to  the  lot  in  controversy 
vested  in  her  prior  to  the  levy  of  the  appel- 
lant's attachment,  and  hence  was  not  sub- 
ject to  such  at^chment.  and,  that  being  true^ 
it  was  Immaterial  as  to  whether  tbe  proper- 
ty conveyed  was  homestead  or  not  at  that 
date. 

Appellant's  sixth  assignment  of  error  Is 
not  In  compliance  v.-ltb  tbe  rules  of  tlus 
court,  because  same  is  not  supported  by  any 
statement,  and  therefore  it  will  not  b«  con- 
sidered. Ry.  Co.  V.  Puente  et  al.  (Tex.  Civ. 
App.)  70  S.  W.  3G2;  Chlmlne  et  aL  v.  Baker 
et  aL  (Tex.  Civ.  App.)  75  S,  W.  330;  Eay- 
wobd  Rice  Canal  &  Milling  Co.  v.  Langford 
Bros.  (Tex.  Civ.  App.)  74  3.  W.  928.  How- 
ever, we  are  of  opinion  that  the  court  below 
did  not  err  In  refusing  to  give  to  the  Jury 
appellant^s  special  charge  No.  4,  because  tbe 
issue  to  which  it  relates  was  folly  covered 
by  the  general  charge,  and  a  specUl  thMrgt 
given  at  the  request  of  appellant. 

There  being  no  reversible  oror  pointed 
out  In  the  recOTd,  tbe  Judgment  oi  Q»  court 
below  Is  afBrniPd. 


PABLIN  ft  ORBNDORFF  OO.  t.  LEOOBTT 

et  b1. 

(Court  of  CMl  Appeals  of  Texas.   Jime  21, 

1905.) 

ATTAOHICBITT— OWNBBSHIP  OW  PBOPKBTT. 

Where  a  deed  by  a  husband  and  wife  was 
made  in  good  faith  and  not  fraudulent,  it  was 
superior  to  a  subsequent  attachment  by  a  cred- 
itor of  tbe  grantor,  ^respective  of  whether  tbe 
property  conveyed  was  a  nomestoad  at  tbe  tfane 
of  the  conv^anc& 

Appeal  from  District  Oonrt  Faanln  Ooun- 

ty;  Ben  H.  Denton,  Judge. 

Action  by  tbe  Parlln  ft  Orendorfl  Compeny 
against  Alice  Leggett  and  oQien.  Prom  a 
Judgment  In  favor  of  defendants,  plaintiff 

appeals.  Affirmed. 

J.  M.  Willis  and  H.  O.  Evans,  for  appel- 
lant.   R.  B.  Young  and  Meade  ft  McGrady, 

for  appellees. 

KEY,  J.  This  is  a  companion  case  to  Par- 
lln &  Orendorff  Co.  v.  0.  C.  Vawter  et  al.,  re- 
cently decided  by  this  court  88  a  W.  407. 
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In  this  case,  sb  Id  tbat.  tlw  saccessful  appel- 
lees claim  under  a  prior  deed  made  by  C  G. 
Vawter,  and  charged  by  appellant  to  have 
been  niade  for  the  purpose  of  defraodlng 
creditors.  Appellees,  resisting  the  attack  on 
their  title,  contended  (1)  that  the  propertj 
iDTolTed  vas  the  homestod  of  C  0.  Yavter 
when  he  ezecated  the  deed  under  which 
they  claim,  and  therefore  creditors  could  not 
attack  the  sale;  and  (2)  that  they  bought 
the  properly  In  payment  of  a  pre-existing 
Judgment,  and  that  there  was  no  fraud  In 
fact  The  case  was  submitted  on  special  la* 
Boes,  and  the  jury  found  for  ai^llees  on 
both  the  lames  referred  to. 

^e  finding  of  the  jury  that  the  sale  wt 
in  good  faith,  and  not  made  to  defraud  cred* 
Itors,  Is  amply  supported  by  the  testimony, 
and  therefore  It  la  unnecessary  to  decide  any 
questions  relatii^  to  the  issue  of  homestead. 
Botb  parties  claiming  under  G.  G.  Vawter, 
and  appellees*  title  being  older  than  appel- 
lant's, if  the  sale  to  appellees  was  not  fraud- 
ulent, their  title  must  prevail,  although  the 
property  may  not  hare  been  VaTter*B  home- 
stead. 

Our  rulings  In  the  other  case  concnnlng 
the  admissibility  of  testlm<my  are  applica- 
ble to  this,  and  support  the  rulings  here  com- 
phtlned  of.  No  reversible  em»  has  been 
shown,  and  the  judgment  wUl  be  affirmed. 

Affirmed. 


HOWABD  T.  UATHBB  «t  al.* 

(Court  of  Ofvil  Appeals  of  Texas.   Ifay  34, 

190B.) 

1.  HoHssTEAD— JuDQianr— Lnn  —  Cohvst- 

ASCE— Effect. 

The  purchaser  of  a  homestead  acquired  It 
unaffected  by  the  lien  of  a  judgment  against 
the  grantor. 

[Ed.  Note, — ^For  cases  in  point,  see  toL 
Oent  Dig.  Homestead,  |  228.J 

2.  Sau— Pboosids  or  Sale  —  Biohtb  or 

CSEDrrOBB. 

Where  a  wife  parted  with  her  interest  in 
the  homestead,  on  agreement  that  she  should 
receive  the  proceeds  in  payment  of  a  debt  from 
the  husband,  a  judgment  lien  creditor  of  the 
hnsband  oonid  not  subject  to  his  lien  tlie  ▼en- 
dor's  lien  notes  givea  t£e  wife. 

Aiveal  from  District  Gonri;  BoiMe  County; 
BL  P.  Faunders,  fecial  Judge. 

Suit  by  W.  H.  Howard  against  John  W. 
Hayber  and  others.  From  a  judgment  in 
ftvor  of  dtfendants,  plalntlfl  appeals.  Af- 
flrmed. 

Cbas.  S.  Todd,  for  appellant  Glass,  Bates 
ft  King,  for  appellee 

FIb'HER,  a  J.  Appellant,  as  the  owner 
of  two  judgments  against  L.  C.  De  Morse, 
which  had  t>eeu  recorded  in  Bowie  county, 
broi]«ht  this  suit  against  the  appellees  to  sub- 
ject certain  real  property,  or  the  proceeds 
of  the  sale  thereof  In  the  shape  ct  vendw'a 

■RelieartnK  dcnfsd  .tnii«  2S,  1906,  and  vrit  of  error 
dsDled  b7  BoprMDo  Court. 


lien  notes,  to  the  payment  of  the  Judgments. 
After  hearing  the  evidence,  the  court  below 
directed  a  verdict  for  tbe  appellees. 

The  facta,  substantially,  are  as  follows: 
On  May  7,  18d4,  In  the  Justice's  court  of  Gal- 
veston county,  Tex.,  a  Jtulgment  was  render- 
ed in  the  case  of  Leon  ft  H.  Blum  against  L. 
a  De  Horse  for  the  sum  of  $169.50,  with  in- 
ter^ at  the  rate  of  10  pa*  cent  from  date 
of  judgment  May  18.  1894,  execution  Is- 
sued upon  that  judgment,  and  returned  "No 
property  found."  April  19,  IS^  this  Judg- 
ment was  transferred  and  assigned  to  the  ap- 
pellant, W.  H.  Howard.  This  judgment  was 
recorded  and  abstracted  in  Bowie  county 
May  7,  1899.  On  the  SSd  day  of  December, 
1882,  Leon  ft  H.  Blum  recovered  a  judgment 
against  L.  G.  De  Horse  for  the  sum  of  $1,- 
418.1S,  with  10  per  ceat.  Int»est  per  annum 
from  date  of  juc^ent  April  18,  1898,  this 
jui^ment  was  transferred  and  assigned  to 
appellant,  W.  B.  Howard.  This  Judgment 
was  also  recorded  and  abstracted  in  Bowie 
county. 

The  plalntur  admitted  tite  Allowing  facts 
pleaded  by  the  ai^lees:  That  the  appellee 
Blra.  U.  L.  De  Morae  married  L.  G.  De  Morso 
on  tile  8d  of  JanuaiTi  1869;  that  at  the  time 
of  her  marriage  she  was  poasessed  of  a  large 
amount  of  money  and  property,  both  real 
and  personal,  having  inherited  the  same  from 
her  father;  that  after  their  marriage  she 
loaned  her  husband  large  sums  of  money, 
and  advanced  him  a  large  amount  of  prop- 
erty, which  he  promised  to  pay,  with  Interest; 
that  In  such  manner  be  was  indebted  to  her 
on  or  before  the  20th  day  of  November,  1900, 
In  various  sums,  aggregating  about  (20,000; 
that  during  his  lifetime  he  offered  and  prom- 
ised to  -pay  her  back,  and  at  the  time  of  his 
death  he  was  still  largely  Indebted  to  her; 
that  since  tbelr  marriage  they  have  lived  to- 
gether as  husband  and  wife  until  the  death 
of  h.  C.  De  Morse,  which  occurred  on  the 
6th  day  of  May,  1002;  that  they  became  the 
owners  of  the  lands  and  property  described 
in  plalntifTs  original  petition,  situated  in 
Texarkana,  Bowie  county,  Tex.,  prior  to  the 
month  of  October,  1888.  and  during  the  sum- 
mer and  fall  of  that  year  th^  erected  a  res- 
idence upon  the  iota,  and  lived  In  and  occu- 
pied the  same  as  their  homestead  from  that 
time  up  to  and  Including  the  date  of  the  sale 
of  the  same  to  the  defendant  John  W.  Hay- 
ber; that  during  all  that  time,  to  the  date 
of  the  sale  of  the  same  to  Mayber,  the  prop- 
erty was  th^  homestead,  and  was  used  by 
them  as  such;  that  In  the  sununer  or  fall 
of  1900  the  codefendant  John  W.  Mayber 
proposed  to  buy  their  homestead,  and  that 
appellee  Mrs.  M.  L.  De  Morse  would  uot 
agree  to  the  sale  of  the  same  unless  her  hus- 
band L.  C.  De  Morse  would  have  the  pro- 
ceeds and  the  notes  taken  to  secure  the  pur- 
chase price  fOr  the  same  made  to  ber,  and 
turned  over  to  her  and  paid  to  her  in  part  on 
the  debt  wblcb  ber  said  hnsband  then  owed 
her;  that  during  the  pendency  of  the  trade 
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with  Mayher,  ancl  while  It  was  being  made, 
hex  husband,  L.  O.  De  Morse,  agreed  with 
her  that  when  the  homestead  was  sold  to 
Mayher  the  proceeds  and  notes  would  be 
turned  over  to  her  and  paid  to  her  In  part 
payment  on  the  debt  that  he  owed  her;  that 
thereupon  she  joined  with  ber  husband  in 
the  sale  of  the  homestead  to  the  defendant 
Ifayhor,  and  executed  and  delivered  to  him 
a  warranty  deed  conveying  the  same,  and  her 
husband  procured  from  Mayher  the  proceeds 
that  were  paid  In  cash,  and  the  notes  that 
were  given  to  secure  the  balance  of  the  pur- 
chase money  were  made  payable  to  the  ap- 
pellee Mrs.  M.  L.  De  Morse,  and  turned  the 
proceeds  and  notes  over  to  her,  and  paid 
them  to  her,  Immediately  upon  the  execution 
of  the  deed,  In  part  payment  of  the  debt  that 
he  then  owed  her,  and  delivered  the  proceeds 
and  the  notes  over  to  her  to  become  her  sep- 
arate and  Individual  property;  that  ever 
since  that  time  she  has  owned  and  held  the 
notes,  with  the  exception  of  the  two  that 
have  been  paid,  as  her  separate  Individual 
property  and  in  her  own  right;  that  the  pro- 
ceeds and  the  notes  taken  to  secure  the  pur- 
chase money  due  by  Mayher  on  the  home- 
stead were  turned  over  and  delivered  and 
paid  to  her  in  the  month  of  November,  1900, 
and  that  the  proceeds  and  notes  were  exempt, 
and  not  subject  to  the  payment  of  the  Judg- 
ment sued  on  by  the  plaintiff  In  this  case. 

Upon  the  evidence  as  stated  as  aforesaid, 
the  trial  court  peremptorily  instructed  a  vw- 
dlct  In  favor  of  appellees. 

Appellant  assigns  the  following  wror: 
"The  court  erred  In  directing  the  Jory  to  re- 
turn a  verdict  In  favor  of  the  defendants  for 
the  following  reasons,  to  wlt:^  (1)  The  evi- 
dence Introduced  by  the  plaintiff  was  suffi- 
cient to  entitle  him  to  a  recovery  of  a  decree 
subjecting  the  unpaid  vendor's  Hen  notes  in 
the  possession  of  Mrs,  M.  L.  De  Morse  to  the 
judgment  Hen  held  and  proved  by  plaintiff. 
(2)  The  evidence  Introduced  by  the  plalntifl 
entitled  him  to  a  decree  subjecting  to  the 
payment  of  his  judgment  Hen  the  superior 
l^al  title  remaining  In  Mrs.  M.  L.  De  Morse, 
by  reason  of  the  express  reservation  of  the 
vendor's  lien  contained  In  the  deed  from  De 
Morse  and  wife  to  Mayher,  (3)  The  facta 
shown  by  the  defendant,  Mrs,  M.  L.  De 
Morse,  and  admitted  by  the  plaintiff,  are  not 
sufficient  in  law  to  constitute  any  defense  to 
plaintiff's  cause  of  action,  because  Imme- 
diately upon  the  sale  of  the  property  by  De 
Morse  and  wife  to  Mayher  the  liens  of  the 
judf^ents  held  by  the  plaintiff  attached  eo 
iustantl  to  the  interest  In  said  land  remaining 
in  the  vendors,  subject  to  a  defeasance  only 
by  application  of  the  proceeds  of  the  sale  to 
the  acquisition  of  another  homestead  within 
six  months  of  said  sale.  The  said  proceeds 
not  having  been  so  applied  within  said  time, 
the  said  Judgment  lien  t)ecame  absolute  from  : 
the  time  of  the  sale,  and  constituted  a  charge 
which  was  paramount  to  the  claim  of  the 
defoidant  M.  Ii,  De  Morse  as  aa  unsecured 


creditor,  and  she  took  said  notes  and  re- 
tained the  l^al  title  to  said  land  subject 
to  a  charge  for  the  paymmit  of  said  jodc- 

ment  liea." 

None  of  these  objecticmB  to  the  Judgment, 
in  our  opinion,  are  well  taken.  It  mar  he 
conceded  that  the  appellant  was  a  judgment 
lien  creditor  of  L.  C.  De  Morse  at  the  time 
tliat  the  homestead  was  sold,  but,  so  long  as 
the  homratead  continued  and  was  not  aban- 
doned during  the  ownership  of  L.  O.  De 
Morse  and  his  wife,  no  rights  were  acquired 
against  it  by  virtue  of  the  judgment  lien. 
The  Judgmfflit  lien  was  no  im[>edlment  to  a 
valid  sale  by  the  parties  asserting  the  home- 
stead right  to  a  purchaser;  and  such  pur- 
(diaser,  If  he  acquired  the  property  at  a  time 
when  the  homestead  right  existed,  would  re- 
ceive it  unaffected  by  the  Judgment  Men  that 
might  exist  generally  against  the  real  estate 
of  the  debtor  in  the  county  where  the  Judg- 
ment is  prop^ly  recrarded.  Furthermore,  as 
we  understand  the  brief  of  the  appellant,  the 
purpose  is  not  to  assert  and  foreclose  a  lien 
against  thje  ^operty  itself,  but  the  object 
is  to  subject  the  vendor's  Hen  notes  outstand- 
ing to  the  lien,  claim,  and  demand  of  the 
appellant  We  do  not  think  it  was  the  pur- 
pose and  intention  of  the  registration  stat- 
ute to  create  a  Hen  against  the  proceeds  of 
the  sale  of  prop^ty,  but  to  create  and  pre- 
serve a  Hen  against  the  property  Itself, 
While  It  Is  true  cases  might  arise  In  which  a 
court  of  equity  would  permit  the  proceeds  of 
the  sale  of  property  against  which  a  Ucn 
existed  to  be  subjected  to  the  payment  of 
the  claim  of  the  Hen  creditor,  we  are  of  the 
opinion  that  the  pleadings  of  the  appellant 
do  not  make  a  case  of  this  eharactw.  But 
however,  this  particular  question  Is  not  nec- 
essary to  be  decided  in  the  view  that  we 
take  of  the  case.  The  ai^llant  as  a  cred- 
itor of  Ii.  O.  De  Morse,  had  no  interest  what- 
ever in  the  homestead,  as  long  aa  that  right 
continued ;  and  Mrs.  De  Morse,  upon  the  sale 
of  the  same,  was  not  required  to  part  with 
ber  interest  therein  without  the  husband 
complying  vrlth  the  agreem^t  Uiat  she 
should  receive  the  proceeds  in  payment  of  the 
debt  that  he  owed  her.  The  facts  admitted 
conclusively  show  that  she  only  agreed  to 
sell,  and  did  sell,  upon  the  express  undo*- 
standing  that  the  proceeds  of  the  sale  should 
be  turned  over  to  her,  and  the  vendor's  Uen 
notes,  which  the  appellant  is  now  sedcing  to 
subject  to  his  debt  should  be  executed  and 
made  payable  to  her  In  part  payment  of  the 
debt  due  to  her  from  her  husband  In  ber  sep- 
arate right  The  sale,  wh^  made,  was  vpon 
this  condition,  and  it  took  effect  immediately 
upon  the  consummation  of  the  sale,  and 
whatever  rights  as  a  judgment  Uen  creditor 
the  appellant  might  have  had  in  the  prop- 
erty. If  any  at  aH,  were  subject  to  the  con- 
tract upon  which  the  sale  was  based. 

We  find  no  error  in  the  lecord,  and  Qte 
judgment  is  aflOrmed. 

AfSrmed. 
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CHEWS  T.  HARLAN. 
(Coart  of  CiTfl  Appeals  of  TezaB.    Jane  28, 
1905.) 

Saus  —  Vebbaz.  Reskrvation  of  Title— E^- 
'  ncg, 

A  Bale  of  i>ersoiial  property  with  a  verbal 
reaemtiim  of  title  to  aecnra  tb»  paymoit 
of  the  puTchaae  price  constitates  a  Talid  mort- 
ga^  between  the  parties. 

[Ed.  Note. — ^For  cases  In  point,  -see  toL  8, 
Gent  Diff.  Chattel  Mortsages,  H  31.  38.] 

Appeal  from  MaTorro  County  Court;  A.  B. 
Orabam,  Jndg& 

Action  by  J.  B.  Harlan  against  J.  W. 
Crewa.  From  a  judgment  in  favor  of  plain- 
tiff, defendant  appeals.  Reversed. 

J.  S.  Slmkfna  and  Richard  Mays,  for  appel- 
lant Callicntt  &  Gall,  for  appellee. 

EIDSON,  J.  This  gait  was  originally 
brought  In  the  Jnstlce'a  comrt  of  Navarro 
connty  by  the  appdlee  against  the  appellant 
to  recover  the  title  and  possession  of  two 
certain  mnlee,  appellee  alleging  In  his  com- 
plaint tliat  posaeasion  said  property  waa 
delivered  to  appellant  npon  the  express  con- 
dition that  flie  title  to  same  should  remain 
In  appellee  until  the  mnlea  were  paid  for  by 
i^>pellant  ^pellee  recovered  jndgment  in 
the  Jnstioe's  court  for  the  title  and  posaewlon 
of  the  mule^  from  which  judgment  appellant 
appealed'  to  the  connty  court,  where  ai»peUee 
recovered  the  same  judgment,  from  wblch 
aj^itilant  has  Kppe&ieA  to  this  court 

In  the  county  courb  In  addition  to  pleading 
title  and  right  of  possession  to  the  property, 
and  praying  for  the  recovery  thereof;  appel- 
lee, aa  a  aecond  count  In  hia  petition,  pleaded 
as  follows:  "Second.  This  plaintiff  forthor 
shows  to  the  court  that  In  about  the  fall  of 
1901  tlw  plaintiff  delivered  to  the  defendant 
the  two  mulea  in  controversy  and  above  de- 
scribed, and  described  in  plalntUTa  citation 
and  affidavit  tar  sequestration,  but  gave  no 
bill  of  sale  tberetor  to  d^endant ;  that  it  waa 
Intended  between  plaintiff  and  defendant  that 
no  title  should  pass  to  the  defendant  until 
said  defendant  ahould  pay  for  aald  mules  in 
full  to  plaintifT,  and  dtfendant  ahould  have 
the  light  to  becrane  the  owner  of  aald  two 
mulea  only  when  he  should  pay  to  the  plaln- 
tlfl  amounts  on  the  following  dates,  to  wi^ 
the  gnm  of  $105  on  or  about  October  1.  1902, 
and  interest  and  the  sum  of  $87.60  on  or 
aboot  October  1^  1003,  and  interest,  and  until 
said  amounts,  eto..  were  paid  to  plaintiff  by 
defendant,  the  said  mules  w^  to  r^aln  the 
proffeetj  of  plalntlfl,  and  the  two  mules  were 
to  stand  and  remahi  good  as  security  for  the 
payment  of  the  purchase  money,  and  the  title 
to  be  reserved  In  the  plaintiff  nntll  the  above 
amount  should  be  paid  off  and  dlsdiai^^  by 
defendant^  according  to  hia  promise  and 
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^eement;  •  •  •  that  If  It  should  be 
found  or  determined  that,  undw  the  law,  title 
passed  to  said  Crews,  the  defendant,  and  that 
Bald  Crews  became  indebted  to  plaintiff  tar 
the  price  of  said  mules,  and  that,  under  the 
law.  plaintiff  has  a  lien  on  said  mulea  tor 
said  purchase  price,  or  that  said  mules,  under 
thelaw,8tood  good  for  the  purchase  price,  and 
that  plaintiff  has  a  li«i  thereon  therefor,  and 
not  absolute  title  tliereto,  holding  that  a  res- 
ervation of  title  Is  a  ll«i  under  the  law— thra 
the  plalntlfl  sues  the  defendant,  and  astu 
Judgmoit  In  the  alternative  for  the  sun  of 
$105,  whitih  waa  due  and  to  be  paid  October 
1,  1002,  without  tntereat,  and  for  the  sum  of 
$87.50,  with  Intraest  (this  plalntlfl  here  ape- 
clally  waiving  any  attorney's  fees  on  said 
amounts  and  sums,  if  he  is  entitled  thereto, 
and  setting  no  claim  to  10%  attmiey^  fees, 
or  attorn^B  fbee  for  any  otlier  amount),  and 
for  the  establiahment  and  foreclosure  of  hia 
lioi  on  said  -  mules  Involved  in  this  suit 
against  defendant  and  bla  sureties,  as  above 
set  out,  and  for  costs  and  goieral  reUef.**  Ap- 
pellant excepted  to  the  above  ideadlng,  and 
the  court  below  sustained  the  exception,  and 
gtmdk  from  the  record  tlie  above  pleading. 

According  to  tlw  reowd.  there  Is  no  testi- 
mony autborlElng  the  vordlct  and  judgmmt 
in  favor  at  appellee  tor  the  title  and  poasea- 
aton  of  the  mules.  The  testimony  la  uncon- 
troverted  to  the  effect  that  appellee  made  a 
sale  and  dtilvery  of  tlie  mules  to  appellant, 
and  tlmt  the  sale  was  on  a  credit  The  teati- 
numy  on  the  part  of  appellee  shows  that  there 
waa  a  verbal  reservation  of  the  title  to  the 
mules  until  the  purchase  price  was  paid. 
That  of  appellant  tends  to  show  that  thwe 
was  no  reservation  at  title,  but  tbat  the  aale 
waa  absolute,  without  any  agreement  or  on- 
drastanding  whatever  as  to  a  reservation  of 
the  title  to  Uie  pKq;>ert7.' 

The  Supreme  Court,  in  answer  to  the  aueo- 
tlon  citified  by  this  court  held  that  a  sale 
of  perstmal  property,  with  a  verbal  reeom- 
tlon  of  title  to  secure  the  payment  of  the  pnr^ 
chase  price,  constituted  a  valid  mortgage  be- 
tween the  parties.  Crews  v.  Harlan.  87  8.  W. 
656,  18  Tex.  Ct  Sep.  63. 

Appdlanfa  general  demurrer  to  the  first 
count  of  appellee's  petition  should  have  been 
sustained,  aa  it  appears  from  said  count  Uiat 
the  sale  of  the  property  waa  made  witb  a 
reservation  of  title;  but  appellant's  exc^ 
tions  to  the  second  count  of  appellee^s  peti- 
tion should  have  been  overruled,  and  the  ac- 
tion of  tile  court  below  In  eustolnlng  the  same 
was  error,  and  appellee  has  asslgned'tbls  ac- 
tion of  the  court  as  error  by  cross-assignment 
of  error  brought  up  in  the  record  and  presen^ 
ed  In  bis  brief. 

For  the  errors  Indicated,  tlie  judgment  of 
the  court  below  is  revoaed,  and  the  cause  re- 
manded. 

Reversed  and  remanded. 
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JACKSON-FOXWORTH  LUMBER  CO.  T. 
HUTCHINSON  COUNTY. 

(Court  of  CItU  Appeals  of  Texai.   Jane  1^ 

1905.) 

1.  COUnriBS— AUTHOBITT  or  COUlUSSIONEBa— 

Afpoihtueht  or  Agent  to  Oonteact. 
Under  Saylea*  Rev.  Civ.  St  1897,  art.  797, 
aQthorisinc  the  appointment  by  the  county  com- 
miBsioners'  court  of  an  agent  to  contract  for 
the  county  for  the  erection  and  repair  of  build- 
ings, etc,  in  order  to  bind  tha  county  the  a^ent 
must  have  been  antboriaed  by  the  commission- 
ers acting  as  a  body. 

[Ed.  Note. — Foe  cases  In  point,  sea  vol.  13, 
Cent  Dig.  Counties,  SS  58,  88.] 

2.  Sahb— AcTBOBm  or  Aqbht  —  Faoor  — 
Pabol. 

The  anthority  of  an  agent  appointed  under 
the  statute  may  be  shown  by  parol,  it  not  being 
necessary  that  an  order  be  actually  altered  on 
the  minutes. 

8.  AoTiort  on  ConTBAor  —  Puadirq  —  Air- 

THOEITT  01"  AQINT— SUFFIOIKHOT. 

Where,  in  an  action  against  a  county,  the 
petition  alleged  that  plaintiff  furnished  defend- 
ant, at  the  Instance  and  request  of  the  county, 
acting  through  a  spedfied  agent,  certain  mate- 
rials, for  which  defendant  obligated  itself  to 
pay,  it  stated  a  cause  of  action  good  against  a 
general  demurrer,  inasmuch  as  it  anthoriied 
proof  of  the  agent's  authority. 

[Ed.  Note, — For  cases  in  point,  see  vol.  40, 
Cent  Dig.  Princip^  and  Agent,  M  71S,  716, 
719.] 

4.  Action  fob  Goods  Sold— Aixbqatiohs  or 

PrrmoN— AccouHT— Vabianck. 

There  was  no  variance  between  the  allega- 
tions of  the  petition  and  the  account  sued  on, 
which  was  annexed  to  the  petition  as  an  ex- 
hibit, the  allegationa  stating  In  oneplace  that 
the  goods  were  furnished  on  July  27,  1901,  as 
shown  by  an  itemised  account  attached  to  the 
petition,  though  the  exhibit  was  dated  "Aug. 
— "  the  allegations  having  referred  to  the  ex- 
hibit as  a  part  of  it,  and  one  of  them  having 
been  that  the  goods  were  fumlahert  on  or  about 
July  28,  1901. 

Appeal  from  Hntcbluoii  Gonnly  Court;  W. 
P.  Hedgecoke,  Judge. 

Action  by  the  Jackwm-Foxworfli  Lomber 
Company  against  Hntdilnaon  county.  From 
a  Judgment  In  favor  ct  defendant,  plaintiff 
appeals.  Reversed. 

John  W.  Veale,  for  appellant   Coffee  & 
Eelley,  for  appellee. 

JAMES,  0.  J.  Appellant  sued  the  county, 
alleging  in  paragraphs  4  to  8,  inclusive,  a 
case  based  upon  the  theory  that  a  Mr.  Akers 
had  contracted  with  the  county  to  build  it 
a  courthouse,  and  applied  to  plaintiff  for  cer- 
tain building  material  to  use  In  said  build- 
ing, representing  that  he  had  a  contract  with 
the  county  to  construct  It,  but  plaintiff  was 
unwilling  to  deliver  same  to  him  on  the 
strength  of  said  contract,  and  notified  the 
county  Judge  that  unless  the  county  would 
become  bound  by  original  undertaking  to  pay 
plaintiff  for  the  lumber.  Independent  of  said 
contract,  It  would  not  be  delivered  to  Akers, 
whereupon  the  county,  acting  through  its 
said  county  Judge,  then  and  there  promised 
and  assured  plaiutlff  that  it  would  be  in-  \ 


divldually  responsible  tberefor,  and  plalatiir 
aerardlngly  delivered  the  matertal;  and  that 
Ingerton,  the  said  couni?  Jndge,  had  been  ap- 
jmlnted  to  oversee  and  look  after  the  cod- 
struction  and  building  of  said  courthouse, 
and  vaa  holding  himself  ont  to  plaintiff  and* 
to  the  public  as  acting  for  It  In  all  matters 
connected  therewith.  As  to  so  mwSi  of  tb» 
petition  the  court  properly  sustained  the  geo- 
eral  demurrer.  The  allegations  taken  as 
true  woidd  show,  at  the  mos^  that  Judge 
Ingerton  had  been  authorized  by  the  com- 
mloaionera  "to  oversee  and  look  after  the 
construction  of  the  building"  which  was 
under  contract  This  authority  would  not 
hare  authorized  him  to  bi^  material,  nor  to 
assure  the  payment  Igr  flie  oratractor  for 
matertal,  to  be  used  In  the  building.  Ths 
county  would  doubtless  be  bound  to  pay  tvt 
material  which  the  commissioners  had  aa- 
thorlzed  the  purchase  of  for  the  coun^;  la 
other  words,  to  bind  the  county  for  audi  a 
purchase,  the  commissioners,  acting  as  a 
body,  must  have  authorized  it  It  would  net 
be  necessary,  however,  for  anch  authority  to 
be  shown  by  an  order  actually  entered  on  the 
minutes.  The  fact  that  such  order  or  actira 
was  had  could  be  shown  by  paroL  Bwing 
V.  Duncan,  81  Tex.  280,  16  a  W.  lOOOi  It 
would,  in  our  opinion,  not  be  anffldent  for 
the  indlTldual  commisslonera  to  have  ie> 
fralned  from  objecting  to  the  assumption  of 
such  authority  by  the  county  Judge.  Article 
797.  Sayles'  Rev.  Civ.  St  1897.  anthoriies  the 
appointment  by  the  county  commissioners^ 
court  of  an  agent  to  make  and  contract  on 
behalf  of  tbe  county  for  the  erection  w  re- 
pairing of  county  buildings,  and  to  superin- 
tend their  erection  or  rqtairlng,  and  sudi 
contract,  duly  executed  and  done  on  behalf 
of  the  county  and  within  such  agents'  pow- 
ers, shall  be  binding  on  the  county.  This 
contemplates  an  express  authority  to  make 
the  particular  contract,  or  one  which  arises 
by  necessary  implication  from  the  power  ac- 
tually granted. 

The  twelfth  paragraph  of  the  petition 
reads:  "Plaintiff  says  that  If  It  be  mistaken 
as  to  defendant  county's  being  bound  to  it 
by  or  through  the  acts  of  the  then  county 
Jndge,  W.  H.  Ingerton,  as  set  out  in  para- 
graphs 6,  7,  S,  and  9  herein,  then  It  further 
says  and  charges  that  on  or  about  the  28th 
day  of  July,  A.  D.  1901,  as  set  out  in  said 
itemized  account,  it  furnished  to  said  de- 
fendant county,  at  the  instance  and  request 
of  said  county,  acting  through  its  said  agent 
and  county  Judge,  W.  H.  Ingerton,  divers 
lumber  and  building  material,  which  was  ac- 
cepted by  said  county  and  used  by  it  in  the 
construction  and  erection  of  its  said  court- 
house, as  will  be  fully  shown  by  Its  said 
itemized  account,  which  is  attached  hereto 
and  made  a  part  hereof,  as  aforesaid,  amount- 
ing In  the  aggregate  to  the  sum  of  $336.11; 
that  said  county  thereby  promised  and  obli- 
gated Itself  to  pay  plaintiff  the  leaaonable 
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▼ahw  of  BaU  materials,  wlilch  plaintiff  al- 
leges was  and  Is  the  reasonable  value  ot  tbe 
rarlons  items  tbereot"  This  Is  a  separate 
count  upon  which  plain  tiff  relies  In  case  he 
be  mistaken  in  the  case  alleged  In  the  pre- 
ceding paragmphs.  This  Is  correct  plead- 
ing, and.  If  the  paragraph  quoted  states  a 
case,  idaintlff  was  entitled  to  be  heard  on 
it  In  our  opinion,  It  states  a  case  whUdi  Is 
good  against  a  general  demurrer,  and  against 
aiqr  of  the  special  exceptions,  all  of  which 
were  sostained  by  the  court  It  alleges  that 
the  material  was  furnished  to  the  county  at . 
the  Instance  and  request  of  the  conn^,  the 
county  acting  throu^  its  agent  and  county 
Judges  Ingerton.  This  was  sufficient  to  au- 
thorise proof  of  Ingerton's  authority.  If  any, 
from  the  county  commissioners,  whedier  by 
an  ndOT  ratered  upon  the  minutes,  or  by  an 
order  made,  or  authority  granted,  though  not 
entered.  It  was  not  necessary  to  plead  this 
matter  of  evidence. 

To  the  petition  there  was  interposed  a  gen- 
eral demurrer  and  three  special  demurrers. 
The  qiedal  demurrers  are  not  presented  here 
by  asdgnment  copied  la  the  briefta,  and  under 
the  rules  they  are  deemed  abandoned.  Only 
the  action  iq»on  the  general  demurrer  Is  pre* 
sented  as  error.  The  special  exceptions.  In 
their  nature  have  no  reference  to  the 
twelfth  paragraph  of  the  petition,  and  cer- 
tainly are  not  sustainable  so  far  as  it  is 
concerned. 

There  is  no  rariance  between  the  allega- 
tions and  the  account  sued  for,  which  is  ai^ 
nexed  to  the  petition  as  an  ei^bit  The  al- 
legations stated  In  one  place  that  "the  goods 
were  furnished  on  July  27,  1801,  a  verlfled 
itemtod  account  vt  which  bill  of  material 
Is  hereto  attached,  marked  'Exhibit  A*  and 
asked  to  be  considered  herewith."  The  ex- 
hibit bears  date  thus:  ."Aug.  — There  can 
be  no  question  of  variance,  because  the  alle- 
gation refers  to  the  exhibit  as  a  part  of  It 
Mweover,  in  said  paragraph  12  the  allega- 
tion Is  that  Hie  goods  were  famished  on  or 
about  the  2Stb  of  July.  1901. 

Reversed  and  remanded. 


LODISYZLLB  ft  N.  B.  GO.  v.  MXSSOUBI.  K. 

ft  T.  BY.  CO.  OF  TEXAS  et  al. 
(Court  of  Ovil  Appeals  of  Texas,   June  14, 

1805.) 

JnusDicrioif— NoncB  to  Nonrbsidbut  di- 
RNDANT— Personal  Judgment. 

Under  Bev.  St  1895.  arts.  1230,  1233,  pro- 
Tiding  tbat  where  the  defendant  is  a  nonresident 
the  clerk  sball,  apon  application,  address  a  no- 
tice to  the  defendant  reQuiring  him  to  appear 
and  answer  the  petition,  etc.,  and  that  the  re- 
turn of  service  In  snch  cases  shall  be  attached 
to  the  orirlnal  notice,  and  state  when  the  same 
was  serred  and  the  manner  of  service,  tbe  serv- 
ice of  SQch  a  notice  in  another  state  ai>OD  a 
nonresident  defendant  corporation  does  not  aa- 
thorize  the  rendition  of  a  personal  Judgment 
a^Inst  it,  althouerh  It  be  alleged  in  the  petition 
tiiat  the  defendant  transacted  buriness  in  this 
state: 


Error  fmn  Collin  County  Court;  F.  E. 
Wilcox,  Judge. 

Action  by  Fred  Emown  against  tbe  Louis- 
ville ft  Nashville  Ballroad  Company  and  othr 
an.  From  a  Judgment  for  plaintiff  as  agoliut 
the  defendant  named,  but  In  favw  of  the 
Missouri,  Kansas  ft  Texas  Railway  Company 
of  Texas  and  others,  the  defendant  first  nam- 
ed brings  error.  Affirmed  in  part 

Hawkins  ft  Haynes,  for  idalntlff  in  error. 
T.  S.  Miller  and  Gamett  ft  Smith,  tor  de- 
fendants In  error. 


KEY,  J.  Fred  Bmweon  broui^t  this  suit 
against  the  LoualTille  ft  Nashville  Ballroad 
Company  and  four  other  railroad  companies 
to  recover  damages  on  account  of  alleged 
injuries  and  ovwdiarges  In  frelsht  In  the 
tranaportetl<»i  of  certain  live  stock  from 
Mount  StKllng,  Ky.,  to  McKinney,  Tex.  It 
was  alleged  In  plaintiff's  petition  that  the 
Louisville  ft  Nashville  Ballroad  Company 
was  a  oorpfWatlon  Incorporated  under  the 
laws  of  Kentucky,  and  had  Its  office  and 
place  of  business  at  Louisville,  Ky.  No  dta- 
tkm  was  served  on  that  defendant  or  any  of 
its  agents  In  this  state,  but  a  notice  was  is- 
sued and  served  upon  It  in  the  state  of  Ken- 
tucky, in  conformity  with  artlclu  1280  and 
1288  of  tbe  Bevlsed  Btatotes  of  1885.  That 
defmdant  filed  no  answer.  By  agreemmt 
between  the  plaintiff  and  all  the  other  de- 
fendants, the  plaintiff  took  Judgment  against 
the  Bflssonri,  Kanns  ft  Texas  Ballway  Com- 
pany of  Texas,  and  dismissed  his  suit  as 
against  all  the  other  defendants,  except  the 
Louisville  ft  Nashville  Ballroad  Company, 
against  wUch  defendant  Judgment  was  ren- 
dered for  $200.  The  last-named  defendant 
has  brought  the  case  to  this  court  by  writ 
of  emn-,  and  se^  a  revrasal  upon  the 
ground  that  Uie  notice  served  upon  It  In  the 
state  of  Kentucky  was  Ineffectual  to  contei 
Jurisdiction  authorising  a  personal  Judgmrat 
against  It  We  sustain  that  contention. 
That  defendftnt  being  &  nonresident,  and 
not  having  been  served  with  citation  within 
the  Umlte  of  this  state,  and  not  having  filed 
an  answer,  the  court  below  had  no  Jurlsdlc- 
iioa  to  render  a  personal  Judgment  against 
It  Pennoyer  v.  Neff.  85  U.  S.  714,  24  L.  Ed. 
BG5;  Wilson  v.  Sellgman.  144  U.  S.  45,  12 
Sup.  Ct  541,  86  L.  Ed.  338;  York  v.  State,  73 
Tex.  651.  11  S.  W.  868;  Maddox  v.  Craig. 
80  Tex.  600.  16  8.  W.  828.  The  rule  referred 
to  is  applicable  to  a  nonresident  corporation 
as  well  as  a  ntmre^dent  Individual.  Mexican 
Central  By.  Co.  v.  Plnfeney,  148  C.  S.  184, 
13  Sup.  Gt  859,  87  L.  Ed.  688;  Baltimore  ft 
Ohio  By.  Co,  V.  Eoont^  104  U.  8. 6,  26  L.  Ed. 
643. 

The  averment  In  the  petition  that  tbe  de- 
fendant did  business  within  this  state,  and 
had  contracted  to  deliver  the  prc^erty  In 
the  county  where  tbe  suit  was  brought, 
did  not  authorize  tbe  service  of  process  out- 
side of  the  state  of  Texas.  As  between  the 
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plalntUE  Fred  Emerson  and  the  liOufanriUe 
&  Nasbvllle  Ballroad  Company,  the  judg- 
ment will  be  reversed  and  the  cause  re- 
manded; hut  as  between  the  other  parties, 
antf  In  all  other  respects,  the  Judgment  will 
be  affirmed. 

Affirmed  In  part,  and  In  part  rerwsed  and 
remanded. 


TBXAS  CENT.  R.  CO.  t,  HARBISON.* 

(Court  of  Ciril  Appeals  of  Tezai.  June  1^ 
1905.) 

1.  Rjulboads  —  Nbgligbhob  —  Innntiss  to 
Horse  on  Tback  in  Depot  Qbovnds. 

In  an  action  againBt  a  railroad  for  in- 
juries to  plaintUfs  mare  while  on  the  track  In 
defendants  d^t  grounds,  evidence  examined, 
and  held  insuntdoit  to  show  negligence  on  de- 
fendant's part, 

2.  Same— DuTT  or  Raxlsoad  —  FuTSHnoa 

OF  iNJDBISa. 

Where  one  In  charge  of  a  team  had  no  au- 
thority to  be  at  a  railroad  baggage  room  at 
night  to  transact  business  with  the  railroad, 
and  in  fact  was  not  there  for  that  purpose,  the 
railroad  company  owed  him  no  duty,  except  to 
use  all  means  to  prevent  injuries  to  him  and  his 
team  when  seen  m  a  position  of  danger. 

[Bd.  Note. — For  cases  In  point,  see  vol.  41, 
Cent  Dig.  BailroadB.  H  189S,  1^.  1406, 1408.] 

8.  Appeai.  —  Bevebsai.— Bendkbino  Finai. 

JUDGUXnT. 

Where,  after  having  two  opportunities, 
plaintiff  fails  to  establish  his  cause,  the  Court 
of  Civil  Appeals  will  exercise  the  authority  con- 
ferred on  it  by  law,  and  will  reverse  the  judg- 
m^t  of  the  county  court  in  his  favor,  and  ren- 
der judgment  that  he  take  nothing  by  the  suit 
and  pay  all  costs. 

Appeal  from  Eastland  County  Conrt;  8.  A. 
Bryant,  Judge. 

Action  by  M.  T.  Harbison  against  the  Tex- 
as Central  Railroad  Company.  Jadgm^t  for 
plalntUt,  and  defendant  appeals.  Bevorsed. 

For  prior  report,  see  76  S.  W.  649. 

Earl  Conner  and  Clark  ft  BoUi^Eer,  for  ap- 
pellant B.  W.  Patterson,  for  appellee. 

FLT,  J.  This  Is  a  suit  instituted  by  appel- 
lee In  the  justice's  court  to  recover  of  appel- 
lant the  sum  of  $160,  alleged  to  have  resulted 
from  the  loss  of  a  mare  that  was  injured  to 
such  an  extent  by  an  engine  of  appellant  that 
It  became  necessary  to  kill  h^.  Appellee  re- 
covered judgment  for  full  amount  sued  for  In 
justice's  court,  and  also  in  the  coimty  court 
on  appeal.  This  is  a  second  appeal  of  this 
case.  76  8.  W.  540.  On  the  first  appeal  the 
judgment  was  reversed  on  the  ground  that 
the  evidence  failed  to  show  that  appellant 
had  been  guilty  of  negligence,  and  tended  to 
show  that  appellee  had  been  guilty  of  contrib- 
utory negligence.  We  suppose  that  the  cause 
was  remanded  for  a  fuller  development  of 
the  evidence. 

The  evidence  discloses  that  F.  A.  Harbison, 
who  was  engaged  In  hauling  freight  for  an 
express  company,  drove  to  the  baggage  room, 
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which  was  near  the  railroad  trade,  and  hack- 
ed tbe  mar«  of  anwUee,  which  was  atta<^ed 
to  an  express  wagon,  up  to  an  <^)enlng  In  tbe 
baggage  room.  When  thus  badced  up  against 
the  stll  of  the  baggage  room,  tbe  mar^s  head 
was  about  even  with  a  track  that  otmnected 
appellant's  railway  vrith  that  of  anotber  rail- 
road, known  as  the  Trade."  Leaving  the 
mare  unfastened  with  bw  head  near  the 
track,  where  sbe  could  not  get  away  except 
by  crossing  tbe  track,  F.  A.  HarblMn  went 
around  tbe  baggage  rotHu  to  unlock  It ;  and 
as  he  returned,  and  had  reached  the  back  of 
his  wagon,  an  engine  came  down  the  track, 
and  the  mar^  while  attempting  to  get  across 
the  trad,  was  8tru(^  by  tbe  &agln»  and  in- 
jured. F.  A.  Harbison  knew  that  an  eo^Lae 
was  up  the  track,  and  beard  It  coming,  and 
saw  tbe  reflection  of  Its  b«tdll|^t  wben  it 
was  200  ae  800  feet  ofT,  but  did  not  Imow  It  ' 
was  on  the  Y  track.  He  said:  "I  knew  tbat, 
if  a  train  came  along  that  Y,  tbat  my  mare 
would  not  stand  withoat  being  held.**  F.  A. 
Harbison  had  beei  told  that  be  ought  to  be 
careful  about  the  mare.  Tbe  train  tAA  stop- 
ped about  two  or  three  car  lengttn  from  tbe  \ 
place  of  the  acddrat,  or  about  112  feet  There 
was  a  conflict  In  tbe  evidence  as  to  whetha 
the  bell  was  b^ng  mug,  and  as  to  tbe  rate  of  j 
speed.  Tbe  railroad  employes  luid  no  knowl- 
edge of  tbe  presoioe  of  the  mare  nntll  she 
sprang  npon  the  track,  alUiou^  a  watdunan 
was  kept,  and  then  every  means  was  used  to 
stop  the  engine.  The  mare,  when  seoi,  was 
just  in  front  of  the  ei^iiae.  Then  was  ao 
ordinance  making  It  a  penal  offense  for  any 
person  to  leave  a  bwse  hltdied  to  a  wagon 
unguarded  by  some  person  competent  to  ocm- 
trol  him.  The  evidence  Is  practically  tbe 
same  that  it  was  npon  tbe  former  appeal,  and 
it  falls  to  establish  any  negligence  iQKm  tbe 
part  of  appellant,  and  tends  strongly  to  show 
negligence  npmi  the  part  of  F.  A.  Harbison, 
who  bad  the  mare  in  charge.  In  an  acUoa 
brought  1^  F.  A.  Haxblson  on  account  of  per-  i 
sonal  ittjuriea  repcelved  by  him  at  tiie  time  the 
mare  recdved  ber  injnrlea,  tbe  Saprene 
Court,  in  reversing  a  Judgment  of  afltrmance 
on  the  part  of  the  Court  of  (3vll  Appeals  of 
the  Second  District  beld  tbat  Harbison  bad 
no  authority  to  be  at  the  baggage  room  at 
night  to  transact  business  with  the  railroad 
company,  and  In  fact  be  was  imt  thoe  for 
that  purpoaa  Railway  v.  Harblaim  (Tex. 
Sup.)  SB  &  W.  lisa  It  was  further  beM  tbat 
app^ant  did  not  owe  Harhlaon  any  dnty  In 
regard  to  lighting  the  grounds.  We  conclude 
that  It  owed  bim  no  duty  excct>t  to  use  all 
means  to  prevent  injuries  to  him  and  bis  team 
wben  seen  in  a  position  of  danger.  Tbe  rail- 
road company  fully  responded  to  ttiat  duty. 
Railway  v.  Townsend  (Tex.  CIt.  Am.)  82  S. 
W.  804. 

Appellee  has  had  two  opportmiltlefl  afford- 
ed him  to  estabUsh  bis  cans^  and  having  ' 
failed,  this  court  will  exercise  the  authority 
conferred  upon  It  by  law,  and  will  reverse  tbe  . 
Judgmoit  of  the  county  court  and  here  ren- 
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der  Jndgmeot  that  iq^peHee  take  nothlos 
Us  mdt.  and  that  be  pay  all  coati  in  thla  be* 
balfe^iaided. 

TBXAS  &  P,  BT.  00.  t.  McDOWELL.* 

fOirart  of  OMl  Apj/ealM  of  Texas.   June  T, 
190B.) 

1.  Dauagk»—  Pebsoitu  iHJUBm  —  Eabk- 
IHO  Capacitt— Evidence. 

In  an  action  for  injnrieB.  evidence  Add  euf- 
Udent  to  jostify  a  leoonrj  for  time  loit  in  Uia 
post  and  future. 

2.  Same— PHTSZcUkN'a  Sbbvicu  —  Xhstbito- 

TIOSS. 

Where,  In  an  action  for  personal  isjarles, 
it  appeared  that  plaintiff  was  eolely  treated  br 
a  single  physician,  and  that  another  physician, 
who  saw  him  once,  did  not  treat  bim,  or  make 
any  charge  as  for  a  professional  visit,  an  In- 
■tmctfon  that  the  jury  might  consider  the  r«i- 
Bonable  expense  incurred  for  physician  and 
medicine  was  not  erroneous,  as  authorizing  a 
recovery  for  the  services  of  both  physicians,  in 
the  absence  of  evidence  of  the  reasonable  value 
of  the  services  of  sach  other  physician. 

Ai>peal  from  District  Oottrt,  Fannbi  Oorm* 
tj;  Ben  H.  Denton,  Judge. 

Action  bjr  Ira  McDowdl  against  tbe  Texas 
St  Pacific  Ballway  Company.  From  a  Judg- 
ment In  faTor  of  plaintiff,  defendant  appeals. 
Afflrmed. 

T.  J.  Eteeman  and  Head,  Dlllard  &  Head, 
for  appellant  Hogg,  Watklns  &  Jones. 
Meade  &  McGrady,  and  ^nry  IL  Taylor,  for 
appellee. 

BIDSON.  J.  This  is  a  suit  brought  by  ap- 
pellee  In  the  conrt  below  against  the  appel- 
lant to  recover  damages  In  the  sam  of  $2,000 
for  i>ersoDa]  Injuries  received  through  the 
alleged  negligence  of  appellant  on  the  24th 
day  of  November,  1903.  Appellant  answered 
gmeral  denial  and  plea  of  contrlbutoiy 
negligence,  and  that  appellee  and  Isaiah 
McDowell  were  Joint  enterprisers,  so  that 
the  negligence  of  one  was  that  of  the  other. 
The  case  waa  tried  before  a  Jury,  and  re- 
snlted  in  a  verdict  and  Judgment  for  appelleo 
In  the  snm  of  $1,000. 

Appellantfa  flrat  and  only  assignment  of 
error  complains  of  tbe  following  paragraph 
of  tbe  charge  of  the  court  below:  "If  yon 
should  find  a  verdict  for  tbe  plaintiff,  yon 
may,  in  estimating  the  damages,  consider 
the  physical  and  mental  suffering,  loss  of 
time,  reasonable  racpense  Incurred  for  a 
physician  and  medicine,  and  decreased  abil- 
ity, if  any,  of  plalntlfT  to  earn  money  In  the 
futore,  which  yon  may  find  from  the  evi- 
dence to  have  been  the  direct  result  to  the 
piatwtur  of  his  Injuries,  if  any,  and  assess 
an  amonnt,  which.  If  paid  now,  would,  in 
your  Judgment,  be  a  fair  and  reasonable 
compensation  to  him  for  the  same."  Appel- 
lant's first  proposition  under  this  assignment 
Is  that  the  evidence  was  Insufficient  to  war- 
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rant  a  recovery  on  account  of  time  lost  In 
the  past,  and  ertdence  waa  wholly  wanting 
on  which  to  base  a  recovery  for  time  that 
might  be  lost  in  tbe  future;  and  that,  there- 
fore, tiie  charge  was  unwarranted  by  the  evi- 
dence, and  permitted  the  jury  to  resort  to  con- 
Jecture  to  find  a  rerdlct  We  are  ot  the  opin- 
ion that  there  Is  sufficient  evidence  In  tbe  rec- 
ord to  authorize  a  recovery  on  account  of  time 
lost  In  the  past  and  that  which  might  be 
lost  in  the  future.  Appellee  testified:  "I 
was  hurt  bad,  and  my  children  carried  me 
away.  I  did  not  know  anything  after  that 
for  maybe  three  days.  My  physical  condi- 
tion iB  such  now  that  I  can't  do  work  like 
I  did.  Maybe  I  can  hoe  for  ten  or  fifteen 
minutes.  Then  this  hand  goes;  and  I  don't 
know  what  you  call  it  It  goes  like  It  waa 
asleep.  My  right  arm  is  Injured  all  the  way 
up  to  my  ahonlder.  It  pains  me  sometimes 
up  to  my  shoulder.  And  then  my  right  knee 
is  the  worst  part.  That  knee  gives  out  and 
I  foil  down  sometimes.  Before  tills  Injury  I 
don't  know  as  I  had  a  boy  that  could  handle 
me.  I  was  stout.  I  was  In  good  health.  I 
suffer  pain  now  In  my  knee  from  that  In- 
jury. I  was  not  that  way  before.  I  re- 
ceived an  injury  to  my  head.  Since  the  ac- 
cident I  cannot  recollect  anything  like  I 
used  to.  My  1^,  when  It  gives  way,  just 
appears  like  it  is  asleep.  I  was  able  to  do 
work  of  value  before  I  was  Injured.  I  could 
make  a  very  good  living.  I  hauled  wood, 
and  went  out  in  the  woods  and  cut  wood, 
and  such  as  that;  but  I  can't  do  that  now. 
I  would  get  a  dollar  and  a  dollar  and  fifty 
cents  per  day  for  some  things,  just  owing  if 
a  man  was  anxious  for  a  hand  or  something, 
I  coQJd  drive  my  team  and  haul,  sud^  as 
that  I  would  haul  my  ovrn  wood,  and  haul 
for  the  boys  around.  I  could  work  as  good 
as  anybody.  I  could  hoe  as  much  com  and 
cotton.  I  am  not  able  to  do  any  kind  of 
work  or  take  exercise  now  without  pain  and 
misery.  I  can  go  out  and  hoe  In  my  garden 
for  a  quarter  of  an  hour;  then  my  hand 
goes  like  It  is  asleep.  This  injury  hurts  me 
sometimes  at  night  yet  I  did  suffer  pain 
In  my  head  after  the  Injury."  Dr.  Neel,  the 
physician  who  treated  appellee,  described 
bis  injuries  particularly,  and,  among  other 
things,  testified  as  follows:  "He  was  said  to 
have  been  hurt  about  six  or  seven  o'clo<^  in 
the  morning.  I  was  out  there  an  bour,  or 
something  like  that,  afterwards.  He  bad 
been  carried  home  when  I  first  saw  him.  I 
fonnd  that  he  was  pretty  severely  shocked 
and  unconscious,  and  he  had  a  severe  wound 
here  In  the  face  In  the  right  cheek,  the  tem- 
poral bone,  and  he  had  a  small  wound  upon 
his  head,  and  he  had  been  Injured  on  the 
right  side.  The  skin  was  nearly  off  hts  face 
where  he  had  been  dragged,  and  bis  right 
side  wns  bruised.  I  remember  about  his 
forehead.  All  bis  wfcole  face  was  bruised 
and  skinned.  It  waa  several  days  before  he 
was  at  himself  so  he  could  reraemljer  how 
he  had  been  hurt  For  ■evo'al  weeks  after 
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that  IilB  arm  wm  swollen,  and  he  was  nerv- 
ouB  and  restless,  and  could  not  sleep  very 
well.  HIb  nervous  system  was  in  such  shape 
he  had  to  be  looked  after  for  seTeral  weeks. 
I  don't  think  his  mind  was  entirely  restored, 
and  I  don't  think  It  Is  entirely  restored  now. 
In  my  judgment,  he  has  had  evidently  a  frac- 
ture at  the  base  of  the  brain.  I  know,  as  a 
rule,  people  do  not  get  well  of  a  fracture 
at  the  base  of  the  brain.  It  results  In  a 
partial  paralysis.  In  my  Judgment,  at  his 
age  he  will  always  be  bothered  somewhat 
with  It  Sometimes  It  improves  a  little,  but 
at  his  age,  and  In  his  condition,  I  do  not 
believe  he  will  get  entirely  over  it.  We  did 
not  have  any  trained  nurse  with  him  at  any 
time,  but  some  one  had  to  be  there  all  the 
time  with  him  for  quite  a  while.  I  think 
we  had  some  one  with  him  day  and  night 
for  about  two  weeks,  and  then  we  had  somfr- 
body  there  to  wait  on  him  after  that,  and 
longer  than  that,  well,  for  probably  a  couple 
of  weeks  after,  we  did  not  have  to  have 
some  one  with  him  conetantly  day  and  night 
We  had  somebody  to  assist  him  in  getting 
out  of  bed  and  in  bed  and  watch  him.  I 
know  that  he  suffered  from  those  Injuries 
after  he  regained  consciousness.  He  con- 
tinued to  suffer  something  like  two  or  three 
weeks  severely,  but  he  gradually  got  more 
and  more  quiet,  but  he  suffered  all  the  time 
more  or  less.  I  think  he  began  to  ait  up  a 
little  after  three  weeks.  He  was  in  bed 
longer  than  that  I  really  could  not  tell  you 
how  long  it  was  before  he  was  out  of  the 
bed,  without  looking  on  my  books,  but  it 
was  something  like  three  or  four  weeks.  He 
was  sitting  up  part  of  the  time,  and  he  was 
lyiijg  down  a  great  deal  of  the  time."  We 
think  the  evidence  above  quoted  was  amply 
sufficient  to  Justify  the  part  of  the  charge 
complained  of. 

Appellant's  second  proposition  under  said 
assignment  is  to  the  efTect  that  the  charge 
complained  of  was  error,  in  that  it  permits 
recovery  for  reasonable  expense  incurred 
for  phyBlcians,  while  the  evidence  shows  that 
there  was  a  physician.  Dr.  Gray,  who  waited 
on  plaintiff  in  addition  to  Dr.  Neel,  and  It 
does  not  show  the  value  of  his  services; 
and  that  the  charge  therefore  permits  recov- 
ery for  this  service,  without  any  evidence  to 
support  it;  and  that  there  la  no  method  of 
telling  what  amount  the  jury  allowed  for  it 
The  only  testimony  In  the  record  that  In  any 
manner  refers  to  or  mentions  Dr.  Gray  In 
connection  with  the  ti-eatment  of  appellee  is 
the  statement  in  the  testimony  of  Dr.  Neel 
that  "Dr.  Gray  bad  been  called  to  see  him 
Just  temporarily,  and  he  was  there,  but  left 
shortly,  and  I  treated  the  case."  Appellee 
testified  that  he  had  a  doctor  to  treat  him 
for  his  injury,  and  It  was  Dr.  Neel  who 
treated  him.  There  Is  no  testimony  in  the 
record  that  Dr.  Graj*  treated  appellee,  or 
that  he  made  any  charge  against  plaintiff 
for  a  professional  visit  The  only  testimony 
tn  the  record  Bbowlng  that  appellee  was 


treated  by  a  physician  Is  that  of  appellee  and 
Dr.  Neel,  and  that  shows  that  Dr.  Neel  was 
the  only  physician  who  treated  appellee,-  and 
It  also  shows  that  he  was  the  only  physician 
who  made  any  charge  against  appellee  for 
treatment  Hence,  in  our  opinion,  the  Jury 
were  not  authorized  to,  and  evidently  did 
not  consider  any  expense  on  account  of  any 
treatment  of  appellee  by  Dr.  Gray,  or  any 
profesaional  visit  by  him  to  appellee.  The 
charge  of  the  court  instructed  the  Jury  that 
In  estimating  the  damages,  in  the  event  they 
should  find  a  verdict  for  the  plaintiff,  they 
might  consider  reasonable  expenses  incur- 
red for  physician  and  medicine.  This  charge. 
In  our  opinion,  was  fully  authorized,  in  view 
of  the  evidence  showing  that  only  one 
physician  treated  plaintiff,  and  that  only  one 
physician  charged  for  such  services.  There 
being  no  reversible  error  pointed  out  lu  Hie 
record,  the  Judgment  of  the  conzt  b^w  18  af- 
firmed. 
Affirmed. 


LONGWEIiL  V.  LONGWBtiL.* 

(Court  of  Civil  Appeals  of  Texas.   May  31, 
1906.) 

1.  Appeai,  —  Statbmbnt  OF  Ficra— PaxBDMP- 
Tiona. 

In  the  absence  of  a  statement  of  facta 
from  the  record,  it  most  be  presumed  that  all 
matters  pleaded  by  the  parties  necessary  to 
sustain  the  judgm^t  were  proven. 

2.  DlVOBCB-^UBISDIOIZOn  —  BlSIDEIffOI  Of 

Petitiokeb. 

Where  plaintiff  In  an  action  for  divorce 
alleeed  that  she  waa  a  bona  fide  resident  citizeo 
of  Bl  Paso  county,  Tez.,  where  die  had  resided 
for  more  than  one  year  next  preceding  the  fil- 
ing of  her  jKtition,  it  must  be  presumed,  in  the 
absence  ot  a  stateoient  of  facts,  that  the  court 
found  she  waa  sudi  a  bona  fide  inhabitant  aii<l 
the  decree  cannot  be  disturbed  on  the  ground 
that  there  waa  no  allegation  that  plaintiff  va» 
a  bona  fide  inhabitant  of  the  state  at  the  time 
of  filing  her  petition. 

8.  SAICB  —  FBEBUKFTIOir  TO  StTBTAIH  JdDO- 
ICSNT.  . 

In  a  salt  for  divorce  and  partition  of  com- 
munity property  It  must  be  preaamed  in  favor 
of  the  judgment  that  a  som  adjudged  to  defend- 
ant as  a  charge  on  the  community  waa  proven, 
as  alleged,  to  be  the  amount  of  bia  separate 
funds  invested  in  the  commnnitj  property. 
4.  Same. 

In  a  suit  for  divorce  and  partition  of  com- 
munity property  It  must  be  presumed,  in  the 
absence  of  a  statement  of  facts,  that  the  court 
made  a  fair  and  equitable  settlement,  and  that 
its  adjudication  was  founded  on  evidence  sus- 
taining it. 

Error  from  District  Court  Hll  Paso  County ; 
A.  M.  Walthall,  Judge. 

Action  by  Mrs.  Jennie  Longwell  against  J. 
J.  Longwell.  From  a  decree  granting  a  di- 
vorce and  partitioning  the  commanlty  prop- 
erty, the  plaintiff  brings  error.  Affirmed. 

H.  W.  Stanton,  fbr  plaintiff  In  OTor.  BeaQ 
&  Kemp  and  Pattereon  &  Wallace^  for  defi- 
ant in  error. 
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NEILI^  J.  This  iB  a  BUlt  for  a  divorce  and 
for  a  partition  of  the  community  property, 
brought  by  plaintiff  In  error  against  defend- 
EDt  in  wror.  The  case  was  tried  before  the 
comt  on  the  SOth  of  March,  1904,  without  a 
Jury,  and  the  court,  having  found  all  the  ma- 
terial facts  allied  by  the  plaintiff  tme.  de- 
creed the  divorce,  and  partitioned  the  com- 
moaity  property  between  the  parties.  On  tiie 
12th  day  of  December,  1904.  the  writ  of  ema 
by  wbicb  It  Is  songht  to  have  the  Judgment 
reviewed  by  this  coort  was  sued  out  There 
Is  no  statement  at  tacts  In  th%  record,  and  it 
must  be  presomed,  therefore,  that  all  mattss 
pleaded  by  the  parties  necessary  to  soBtain 
a  Jik^ment  ot  the  comrt  were  proroL 

By  the  first  assignment  of  mtot  tt  Is  weed 
that  the  court  was  witturat  jurisdiction  to 
grant  the  divorce,  because  there  was  no  alle- 
gation titSuie  In  plalntUTs  petition  or  detend^ 
ant^  answer  that  Jennie  ZiOngwell,  at  the 
time  of  ohlbltlng  hex  petition,  was  an  actual 
bcma  flde  Intiabltant  of  the  state  of  Tens. 
This  preaoitB  the  anomalies  of  a  plalntUt  ob- 
jecting to  the  snfflcleD(7  of  the  allegatlois  In 
her  own  petltbm.  and,  <m  account  of  sudi  ob- 
jections, seeking  to  have  the  decree  which  she 
•ought  by  her  petltl<m  annulled.  Unlcas  the 
decree  Is  absolutely  nxdl  and  void,  it  may  be 
qnestlooed  whether  tbla  can  be  done  ev«i  by 
directly  atto^dng  It  <m  appeal  or  error.  But. 
aside  from  any  such  question,  we  do  not  be- 
lieve her  petition  Is  subject  to  the  objectkm 
urged.  It  alleges  tlut  "both  plaintiff  and 
defOndant  are  boia  flde  resident  dtlsou  vt 
tike  dty  and  countr  of  Bl  Paso  and  stato  of 
Teza%  where  they  have  resided  for  more  than 
one  yoar  next  preceding  the  flUng  of  this  pfr 
tftton.**  It  la  true  It  does  not  allege  that  at 
the  time  of  exhibiting  her  petition  she  was 
actual  bcma  flde  inhabitant  of  the  state," 
but  this  Is  dearly  Implied  from  the  allcsstlon 
quoted  from  her  petition.  If  both  die  and 
bar  husband  were  bona  flde  resident  dtizcsis 
of  the  dty  and  connty  of  Bl  Paso  and  stato 
of  Texas,  and  had  resided  there  for  more 
than  one  year  next  preceding  the  fllli^  of  her 
petition,  she  was  neceBsartly  a  bona  flde  In- 
habitant of  the  stato  of  Texas.  As  Is  said  by 
tbls  eonrt  In  Hldiael  t.  Michael,  79  8.  W.  74: 
"It  is  evident  that  if  the  plain,  ordinary  sig- 
nlflcation  of  the  word  'reside,'  used  In  the 
stotnte.  Is  given  to  it.  it  would  necessarily  be 
construed  to  require  an  actual  living  in  the 
county  for  more  than  six  months  Immediately 
preceding  the  filing  of  the  suit  The  word 
■reside,*  in  its  ordinary  sens^  carries  with  it 
tlie  idea  of  permanence  as  wdl  as  cimtluu- 
ity.»  If;  then,  platotlff  redded  12  months  in 
m  Paao  coun^,  Tox.,  next  prior  to  the  date 
of  filing  ber  petition,  die  waa  a  bona,  flde  in- 
habitant of  anch  state  and  county  during  tliat 
time,  and  to  the  absence  of  a  stetement  of 
facto  it  will  bo  presumed  tlut  the  <»>urt  found 
that  die  was  such  bona  flde  Inhabitant  In 
fkct,  this  Is  Implied  to  the  finding  by  the 
court  "fliat  the  material  allegations  of  plaln- 
tUTs petltlm  asking  for  g  divorce  are  true;'* 
88  8. W.— 27 


It  will  be  presumed  In  favor  of  the  judg- 
ment partitioning  the  property  that  the  $2,- 
COO  adjudged  In  favor  of  defendant  as  a 
charge  upon  the  community  property  was 
proven,  as  alleged,  to  be  the  amount  of  his 
separate  funds,  the  investment  of  which  could 
be  traced  toto  property  of  the  community  on 
hand  and  identified  at  the  time  such  judg- 
ment w|is  rendered.  It  must  be  also  pre- 
sumed, to  tlie  absence  of  the  statouent  of 
facts,  that  tbB  court  made  a  fair  and  equl- 
toble  settlement,  adjustment,  and  disposition 
of  the  rigbta  of  the  parties  as  to  both  their 
s^»arate  and  community  pToiperty,  and  that 
Ito  adjudication  of  all  such  matt^  was 
founded  upon  evidence  authorising  and  sus- 
taining it 

No  error  is  aadgned  that  would  authorise 
us  to  revCTSo  the  Jndgmant  It  Is  tbaretoco 
affirmed. 


TBZAS  ft  N.  O.  BT.  00.  v.  B.  B.  ft  IK  a 

KOLP.  JB.,  et  d.* 

<Oo«rt  of  Oidl  AnwalB  of  l^xaa.  June  14, 

19(0.) 

1.  Oabbiaoi  or  Oooos— OontrBcnno  Oasbi* 

XBB— NEOLiaiNCB. 

An  initial  carrier  wu  not  negligent  In  de- 
livering freight  to  a  oonnecttog  carrier  tor  trans- 
portation to.a  station  on  the  line  d  the  ctm* 
necting  earner  which  that  carrlw  had  officially 
stated  to  be  open  for  business,  but  whldi  was 
not  so  open  In  fact 

2.  Sahk  —  Umuusonabli  Dxut— Inarauo- 

TIOIfB. 

In  an  actios  against  a  carrier  for  delay 
to  delivering  freight  consigned  to  a  station 
wbicb  had  not  been  opened  for  business  at  the 
time  the  freit^t  was  shipped,  an  instmetlon 
that,  to  dsteiminliig  whether  there  was  delay  to 
the  transportation  d  the  freight  the  jury  should 
estimate  the  entire  time  consamed  for  trans- 
portation, without  reference  to  when  the  sta- 
tion was  in  fact  opened,  unless  they  believed 
that  plaintiffs  knew  or  should  have  known  that 
the  station  was  not  open  when  the  shipment  waa 
made,  in  which  event  they  should  exclude  from 
their  estimate  as  much  time  as  elapsed  between 
the  date  of  the  shipment  and  the  time  when  the 
station  was  actwly  opened,  was  snffidently 
favorable  to  defendant 
8.  Save— Defenses. 

Where  freight  Is  accepted  by  a  carrier 
without  notice  to  the  shipper  that  ita  deliv- 
ery will  be  delayed,  any  del^  occasioned  by  un- 
usual rush  of  business  or  large  accumulation  ot 
freight  is  no  defense  to  an  action  for  delaying 
the  shipment. 

4.  Said— DAKAaSB— DEmrBRAOK. 

Where,  owing  to  unreasonable  delay  by  a 
railroad  to  foawardtog  a  car  load  of  grain,  the 
consignee  refused  to  accept  It  so  that  the  con- 
signor was  compelled  to  leave  it  In  the  car,  and 
the  rdlroad  company  demanded  and  received 
demurrage,  the  consvwr  was  mtitled  to  recover 
the  demurrage  in  an  action  for  the  damages  oc- 
casioned by  the  delay. 

Appeal  from  Tarrant  Oounty  Court;  B.  F. 
Milam,  Judge. 

Action  by  B.  R.  ft  D.  O.  Kolp,  Jr.,  and 
others,  againd  the  TexM  ft  New  Orleans 
Ballway  Company  and  othera  From  a  Jidg- 

^EUhwrtnc  denied  Jnir  1,  IM. 


Digitized  by 


418 


88  SOUTHWESTERN  REPOBTBB. 


uent  tor  plalntiflB  against  tbe  d^endant 
named.  It  kbp^lIb.  AfBrmed. 

Baker,  Botts,  Farkw  A  Garwood  and  a 
M.  Ten^eton,  for  q^Uant.  Floumoy  A 
Smith,  AMrewa,  Ball  A  Streetman,  and  W. 
Storer,  for  appeUeea. 

NEILL.  J.  ThlB  salt  originated  In  the 
JOBtlce'g  court,  and  was  hrougbt  by  E.  R.  & 
•  D.  C.  Eolp,  Jr.,  against  the  Houston  &  Texas 
Central  Railroad  Company  and  the  Texas 
&  New  Orleans  Railway  Company  for  loss 
and  damage  allied  to  have  been  sustained 
by  reason  of  delay  in  the  delivery  of  a  car 
load  of  oats  shipped  by  plaintiffs  In  June. 
1903,  to  Sonr  Lake.  Tex.  The  loss  and  dam- 
age were  thus  Itemized  in  plaintiffs'  aceonnt: 

Loss  reason  of  depreciation  in  mar- 
Iret  value  of  987  bushels  and  22 
pounds  of  oats  I  84  40 

Demurrage  on  car  for  24  days,  @ 
$1.00  per  day,  paid  by  plaintiffs. ...     24  00 

Ovucbarge  in  te^ht  rate  on  car   15  00 

Total    $128  40 

The  defendants  each  answered  by  a  gen- 
eral denial,  and  Impleaded  the  Ft  Worth  ^ 
Denver  Railway  Company,  alleging  that  it 
accepted  the  car  load  of  oats  at  Day's 
Switch,  Tex.,  for  transportation  to  Sour  Lake, 
Tez^  ^vlng  plaintiffs  a  bill  of  lading  for 
same,  calling  for  that  point  at  Its  destlns- 
tton;  that  at  the  time  said  railway  com- 
pany received  and  shipped  the  same  from 
Day's  Switch  and  gave  said  bill  of  lading, 
routing  the  car  over  defendants'  lines  of 
railway,  calling  for  Sour  Lake,  knowing  that 
there  was  no  such  railway  station.  They 
prayed  that,  in  event  plaintiffs  recovered 
against  them,  they  have  Judgment  over 
against  the  Ft  Worth  &  Denver  Railway 
Company  for  a  like  amount  There  was  a 
Judgment  for  plaintiffs  in  the  Justice  court 
and  upon  appeal  to  the  county  court  tbe  case 
was  tried  on  tbe  same  pleadings,  and  a  Judg- 
ment rendered  in  favor  of  plaintiffs  against 
the  Texas  A  New  Orleans  Railway  Com- 
pany for  tbe  full  amount  sued  for.  Judg- 
ment was  also  rendered  in  favor  of  the 
Houston  &  Texas  Central  Railroad  Company 
and  the  Ft  Worth  &  Denver  Railway  Com- 
pany. 

Conclusions  of.  Fact 

The  evidence  shows  that  on  June  22,  1903, 
the  firm  of  E.  R.  &  D.  a  Kolp.  Jr.,  delivered 
to  the  Ft  Worth  &  Denver  Railway  Com- 
pany at  Day's  Switch,  Tex.,  In  Wichita  coun- 
ty, a  car  of  oats  to  be  shipped  thence  to 
tbe  order  of  the  Arm  at  Ft  Worth,  Tex.;  that 
on  the  arrival  of  the  car  load  of  oats  at  Ft 
Worth,  on  the  24th  of  June,  the  Ft  Worth 
&  Denver  Hallway,  upon  the  order  of  plain- 
tiffs, directed  it  to  Sour  Lake,  Tex.,  and  It 
was  routed  there  over  the  Houston  &  Texas 
Central  and  the  Texas  &  New  Orleans  Ball- 
way  Companies'  railroads,  with  instructions 
to  notify  tbe  WUheIra  BrDkerags  Company 


at  Sour  Lake.  The  car  reached  Houston,  Tex., 
over  the  road  of  the  Houston  A  Texas  Cen- 
tral Railway  on  the  27th  of  June,  and  at  3:30 
p.  m.  on  that  day  was  delivered  to  appellant 
the  Texas  &  New  Orleans  Railway  Company, 
to  be  forwarded  over  its  road  to  Sour  Lake. 
At  that  place,  though  on  the  line  of  appel- 
lant's road,  no  station  had  been  opened  by 
appellant  for  the  reception  ot  freight  when 
the  oats  were  shipped  from  Ft  Worth,  and, 
though  official  notice  of  the  opening  of  the 
station  there  was  Issued  on  the  27th  of  June, 
It  was  not  opened  until  the  1st  of  July.  Up 
to  that  time  Nome,  which  is  about  seven 
miles  from  Sour  Lake,  was  the  nearest  rail- 
road station  on  appellant's  road  to  said  place. 
The  car  load  of  oats  did  not  reach  Sonr 
Lake  until  tbe  14th  of  July,  1903,  and  then 
the  Wllhelm  Brokerage  Company  would  not 
receive  it  and  plalntMEs  were  not  notified  of 
its  arrival  until  the  23d  of  July.  When  the 
plaintiffs  ordered  tbe  shipment  of  oats  to 
be  diverted  from  Ft  Wortii  to  Sonr  Lake 
they  did  not  know,  nor  were  they  charged 
with  knowledge,  that  the  last-named  place 
had  not  in  fact  t>een  opened  as  a  station  mi 
appellant's  road.  When  the  oats  arrived  at 
Sour  Lake  tbe  brokerage  company,  to  whom 
plalntlfb  bad  contracted  to  sell  them  at  45 
cents  per  bushel,  refused  to  take  them.  Tbe 
oats  remained  in  tbe  car  24  da^  after  plain- 
tiffs were  notified  of  their  arrival  before  they 
could  dispose  of  them,  and  then  plaintiffs 
had  to  sell  them  at  38  cents  per  bushel, 
which  was  8  cents  less  tiian  their  market 
value  (as  well  as  tbe  contract  price  at  which 
they  had  previously  been  sold)  at  Soar  Lake 
at  tbe  time  tbey  should  have  arrived  bad 
there  been  no  delay,  resulting  In  a  loss  to 
plaintiffs  of  $84.40.  The  plalntUb  were  also, 
on  account  of  appellant's  negligence,  com- 
pelled to  pay  demurrage  chai^tes  for  tbe 
24  days  the  car  containing  the  oats  stood 
on  the  track  at  Sour  Lake.  The  railroad 
company  also  made  an  overcharge  In  tbe 
freight  rate  fixed  by  the  Railroad  CommlB- 
slon  of  Texas  that  amounted  to  $15,  which 
was  paid  by  plaintiffs. 

Conclusions  of  Law. 

1.  The  court  did  not  err  In  inatmcting  tbe 
Jury  to  return  a  verdict  In  favor  of  tbe  Ft 
Worth  &  Denver  Railway  ComiiaDy.  We 
canuot  perceive  any  negligence  In  that  com- 
pany's routing  the  oats  over  the  lines  of  the 
Houston  &  Texas  Central  and  the  Texas  & 
New  Orleans  Railroad  Companies,   to  be 
delivered  by  the  latter  at  Sour  Lake,  when 
it  la  shown  that,  at  tbe  time  of  the  ^ip- 
ment  from  Ft  Worth,  official  notice  bad 
been  given  by  tbe  company  of  the  opening 
j  of  its  station  at  that  place.   If  not  prepar- 
I  ed  to  deliver  the  freight  at  Its  destination 
when  tendered,  appellant  should  have  declln- 
'  ed  to  receive  it  snd  have  notified  plaintiff^ 
j  of  the  fact   Instead  of  doing  so,  it  accept- 
I  ed  the  freight  for  transportation  to  its  destl- 
I  nation,  ana,  having  accepted  it;  sboold  have 
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dellTered  It  there  wltb  rwsonable  dispatch, 
thom^  It  mlsht  h«Te  had  to  haul  It  than 
ftom  Ita  nearest  station  on  wagons. 

S.  This  paragraxA:  **Th*  jury  ue  Instnict' 
«d  that;  In  determlnli^  whether  ttere  was 
any  reasonable  delay  In  the  transportation 
of  the  freli^t  In  controversy  from  Ft  Worth 
to  Sour  lAke,  they  will  estimate  from  the 
evldenoe  the  entire  time  consumed  for  such 
transportation,  without  reference  to  when 
the  station  at  Boor  Lake  was  opened  for 
the  receipt  and  dsllTery  of  freight,  unless 
tiiey  bellere  from  Uie  evidence  tliat  plahitlffs 
knew,  or  ought  to  have  known,  when  they 
Instructed  the  shipment  of  said  frel^t  to 
Sour  Lake,  that  said  station  was  not  opened 
for  the  delivery  and  receipt  of  bei^t  when 
sncb  Instructions  wrae  given;  and  In  the 
event  that  they  believe  that  the  plaintlffk  did 
BO  know,  OT  ought  to  have  known,  tliat  said 
station  was  not  at  sncb  time  opened  for 
receipt  and  delivery  of  fr^bt,  tb«r  vlU  ex- 
dnde  from  their  estimate  of  what  was  a 
reasonable  time  Cor  the  transportation  In 
question  as  much  of  the  time  as  elapsed  be- 
tween tiie  date  of  the  shipment  of  tiie  said 
freight  from  Ft  Worth  and  the  time  when 
said  station  of  Sour  Lake  was  so  open**— of 
tiie  court's  diarge,  Is  as  favorable  to  appel- 
lant upon  the  matters  preeonted  as  It  had 
a  right  to  ask. 

8.  The  court  did  not  err  In  refusing  to  give, 
at  appellant's  lequest;  the  following  special 
charge:  "If  yon  believe  from  the  evidence 
In  this  case  that  at  th«  time  the  line  of 
railway  from  Nome  to  Sour  lAke  was  opened 
tvt  the  tranqpOTtation  of  fr^ht  to  Sour 
Lake,  tiiat  an  unusual  amount  of  trtf^t  liad 
accumulated  on  the  line  of  the  Texas  ft  New 
Orleans  Ballway  at  Nome  and  otiier  points 
adjacent  thereto,  to  be  transported  to  Sour 
Lake,  and  tiiat  the  car  in  question  was  a 
part  of  said  freight,  and  that,  after  the  open- 
ing of  said  line  of  railway  from  Nome  to 
Boor  Lake,  the  said  defendant  Texas  ft  New 
Orleans  Ballway  Company  exercised  ordi- 
nary care  and  dlUgence  for  ttie  delivery  of 
the  car  of  oats  In  question  after  said  time, 
tiien  It  would  not  be  liable  to  the  plaintiffs, 
and  you  will  find  for  the  defendant  Texas 
ft  New  Orleans  BaUway  Company.'*  For, 
after  acc^ting  frel^t  hf  the  carrier,  with- 
out notice  to  tiie  shipper  of  Ito  Inability  to  de- 
liver It,  delay 'in  delivering  on  account  of 
unusual  rush  of  business  or  large  accumu- 
lation of  .freight  is  no  defense.  I.  ft  O.  N. 
Ry.  Co.  T.  Anderson  (Tex.  Civ.  App.)  21  8.  W. 
001.  Hie  large  accumulation  of  ftelght  des- 
tined for  Sour  L^e  seons  to  have  resulted 
from  appellanTs  having  notified  the  public 
tliat  ito  station  tiiere  had  been  opened  when 
it  was  not,  and  in  receiving  freight  for 
transportation  there  without  notifying  the 
shippers  <tf  Its  InabUlty  to  deliver  it  at  Its 
destination.  It  was  therefore  through  Its 
own  fault  that  It  had  <m  hand,  when  its  sta- 
tion vns  actually  opened  there,  man  freight 
than  It  could  prompfly  deliver,  and  It  Is 


chargeable  with  the  consequent  damages  to 
shippers. 

4.  The  necessity  of  plaintiffs*  keeping  the 
oats  In  the  car  until  tb^  could  diq^ose  of 
them  was  the  direct  consequence  of  appel- 
lant's negligence,  and,  it  having  demanded 
and  received  tsom  plaintiffs  ^  demurrage 
oa  that  account,  tiiey  were  mtitled  to  re- 
cover it. 

5.  Our  conclnslfms  of  fact  and  the  ques- 
tions of  law  passed  npon  dispose  of  the  re- 
maining assignments  of  error  adversely  to 
appellant 

There  Is  no  error  In  the  Judgment,  and  it  Is 
affirmed. 


PADDOCK  V.  BBAT. 

(Court  of  Civil  Appeals  of  Texas.  June  2S» 
190CU 

1.  Joint  Pubohasebs  or  FBOPiBtrr— Fnud- 
Asr  Rblation. 

The  relation  of  Joint  pardiasers  of  prop- 
erty Is  flduciaiy,  and  one  wiU  not  be  permitted 
to  acQulre  a  secret  advantage  in  the  purchase 
over  fils  asBociates. 

2.  SAIO— DXEDS— GOKaiDKBATIOn. 

Defendant  propoBed  to  plaintiff  that  they 
porcboM  certain  land,  which  defendant  said 
covM  be  obtained  at  a  certain  price,  when  in 
fact  defendant  had  a  contract  to  sell  It  for  macb 
lev,  and  have  all  that  he  obtained  above  this 
less  sum  as  commission.  Defendant  procured 
the  property,  representing  to  plaintiff  tiiat  be 
hi^  paid  tile  foil  price.  Plaintiff  convered 
proper^  to  defendant  in  payment  for  the  lat- 
tor's  supposed  Interest.  Defendant  in  fact  paid 
nothing  on  the  property,  the  amount  sapposed 
to  have  been  paid  by  him  befng  merely  the 
amount  of  his  commissioii,  Eald,  tiiat  the  cna- 
veyanoe  from  plaintiff  to  dsbndant  was  with- 
out consideration. 

8.  Sahk— Faux  Rxpbbsbiitatxoms  Ann  Oon- 

OKALMXRT— MATXBULITr. 

Where  plaintiff  and  defendant  agreed  to 
purchase  certain  property  Jointiy,  false  repre- 
sentations by  defenduit  as  to  the  lowest  price 
at  which  the  property  could  be  purchased  were 
as  to  on  existing  material  fact,  and  were  such 
as  plaintiff  was  entitied  to  rely  on ;  and  con- 
eeaunent  by  defendant  of  an  agreement  by  the 
owner  of  the  property  to  sell  for  a  much  less 
sum,  and  to  give  defendant  all  that  he  obtained 
for  the  property  over  this  sum,  was  conceal- 
ment of  a  material  fact. 

4.  Samz— Joint  Pubchasb— Qvidxhox— Qttis- 

TIOR  rOB  JUBT. 

In  an  action  to  cancel  a  deed  given  defend- 
ant by  plaintiff  in  payment  for  defendant's  sap- 
posed  Interest  in  property  which  the  parties 
had  agreed  to  parchaso  jointly,  but  for  wolcb  it 
was  alleged  defendant  had  paid  nothing,  owing 
to  a  secret  agreement  with  the  vendor,  evidence 
AeU  to  require  submission  to  the  Jury  of  the 

Jiuestion  whether  the  parties  in  fact  purchased 
ointiy,  or  whether  plaintiff  purchased  on  Us 
own  account 

Appeal  from  District  Court  Lamar  Coun- 
ty; T.  D.  Montrose,  Judge. 

Action  by  B.  S.  Bray  against  L.  H.  Pad- 
dock. From  a  judgment  for  plaintiff,  defend- 
ant appeals.  Reversed. 

Hale,  Allen  ft  Dohoney,  for  appellant  Bnr- 
dett  ft  Connor,  for  aiq^toa 
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EIDSON,  J.  This  Bolt  was  brought  in  the 
court  below  1^  aji^ieUee  against  appellant  to 
cancel  two  deeds  executed  bj  blm  to  appel- 
lant upon  the  ground  that  they  were  executed 
without  0008100*81100.  Appellee,  in  hla  petl- 
tioo.  alleged,  in  aubatance:  That  appellant 
proposed  to  him  that  th^  Jolutir  buy  a  cer- 
tain piece  of  property  to  Paris,  Tex.,  known 
as  the  "Richards  Hotel" ;  stating  that  he  bad 
a  talk  with  Richards,  the  ewner,  and  that  he 
would  sell  for  $6,000,  but  that  he  would  oot 
take  less,  aod  that  there  would  be  a  profit 
in  the  property  at  that  price,  and  proposing 
that  be  would  pay  |1.500  of  the  purchase 
prioe,  and  appellee  the  balance ;  tbey  to  own 
the  property  lo  those  proportions ;  the  deed 
to  be  taken  lo  appellee's  name.  That  appel- 
lee accepted  said  proposition,  and  it  was 
agreed  that  he  should  buy  the  lot  from  Rich- 
ards at  $5,000,  provided  it  conld  not  be 
bought  cheaper.  That  on  November  6,  1803, 
appellee  bought  said  lot  for  $5,000,  $1,500  of 
which  had  been  furnished  by  appellant,  and 
took  the  deed  in  his  name ;  the  consideration 
being  $1,800  cash,  and  vendor's  lien  notes  for 
$3,000.  That,  at  the  time  of  the  agreement 
betwe«i  them  to  Jointly  purchase  said  prop* 
ertj,  appellant,  unknown  to  appellee,  had  a 
contract  with  Richards  by  which  he  was  to 
sell  the  property  for  him,  and  receive  as  a 
commission  all  he  should  sell  for  over  $3,500, 
which  was  concealed  from  appellee,  and  that 
Richards  had  promised  appellant  that  be 
would  not  sell  for  less  than  $5,000  to  any 
person  ai^wllant  should  send  to  him  to  buy. 
That,  after  the  purchase  of  the  Richards 
property,  appellee,  stUI  not  knowing  of  the 
relatlonB  and  contracts  between  api>ellant 
and  Richards,  and  relying  oo  appellant's 
statements^  made  a  settlement  with  him  by 
which  he  paid  appellant  $2,000  for  bis  sq^ 
posed  interest  in  said  Richards  property; 
giving  i^pellant  his  note  for  $600,  and  mak- 
ing blm  a  deed  to  the  first  lot  in  controversy 
at  a  valuation  of  |a,40a  That,  after  the 
ocmsnnunatlon  of  the  trade  with  Richards, 
qqpellant  was  paid  by  Richards  $1,500  of  the 
money  paid  Richards  by  appellee.  That  aft- 
erwards, on  the  •  ■  day  of  November, 
1908,  appellant  told  appellee  that  they  could 
buy  a  lot  from  OoUlns  &  Dulaney,  situated 
Just  across  the  street  from  the  Richards  prop- 
erty, for  $2,000,  and  proposed  that  they  boy 
the  lot  jointly;  appellant  to  pay  $500  of  the 
purchase  price,  and  api>eUee  the  balance ;  the 
price  to  be  $2,000— to  which  appellee  agreed. 
That  appellant  stated  that  he  had  seot  a  mes- 
senger to  Collins  &  Dulaney,  and  $2,000  was 
the  least  they  would  sell  for.  It  was  agreed 
that  appellee  should  buy  the  lot,  and  take  the 
deed  in  bis  own  name,  or  the  name  of  some 
other  person.  That,  at  the  time  of  this  agree- 
ment, appellant  had  a  contract  with  Collins 
&  Dnlaney,  by  which  he  was  to  sell  said  lot 
for  them,  and  receive  as  commission  all  he 
should  get  over  $1,500,  and  that  Collins  & 
Dnlaney  had  agreed  with  him  that  th^ 
would  not  sell  for  less  than  $2,000  to  any  per- 


son appellant  should  nnd  to  Htwm.  That,  In 
pnrauau<»  of  said  agreemsit,  ai^pellee  bought 
said  lot  from  Collins  &  Dulaney,  and  had  the 
deed  made  to  one  Charles  N.  Priddy;  pay- 
ing therefor  $1,000  in  cash,  and  Prlddy's  note, 
secured  by  veoor's  lleo,  for  $1,000,  which  said 
note  was  indorsed  by  appellee.  That  said 
Collins  &  Dulaney  paid  over  to  appellant 
$500  of  the  amount  paid  to  them  by  aK>eUee 
for  said  lot  That  oo  November  23, 1903.  ap- 
pellee still  not  koowiog  that  appellant  was 
CoUliu  A  Dulaney's  ageo^  aod  of  the  afore- 
said agreements  between  him  and  them,  had 
a  settlement  with  appellant,  by  which  he 
deeded  blm  the  second  lot  In  controversy  in 
consideration  of  ^pellant's  profit  in  the  Col- 
lins A  Dnlan^  lot,  which  was  agreed  to  be 
$400,  the  surrender  of  tbe  af<M«Bald  note 
for  $600,  and  $300  in  cash  paid  by  apiiellant 
Appellant  answered  by  general  demurrer,  ape* 
dal  exceptions,  and  gooeral  denial  Appel- 
lant's demurrers  and  exceptions  were  over- 
mled.  The  case  was  tried  before  a  Jury, 
and  tbe  court  instructed  the  jury  perempto- 
rily to  find  for  plaintiff,  and  Judgment  was 
rendered  as  prayed  for  upon  the  verdict  so 
found  by  the  Jury. 

Appellant's  first  and  fifth  asslgnmoits  ot 
wror,  which  are  submitted  together,  ccno- 
plaln  of  the  action  of  the  court  below  In 
overruling  his  gena-al  demurrer  to  appellee's 
first  amended  original  petltloo,  and  his  fourth 
special  exceptloo  to  said  petltloo,  whicJi  sets 
up  that  the  same  Is  insufflclNit,  in  law.  In 
that  tbe  prayer  of  said  petition  for  cancel- 
lation of  the  deeds  and  rescission  of  con- 
tracts alleged  in  said  petition  do  not  entitle 
appellee  to  such  relief,  because  he  does  not 
tender  buck  the  money  shown  to  have  been 
paid  blm  by  appellant.  Tbe  relation  of  Joint 
pundiasers  of  prop^ty  is  fiduciary,  la  the 
same  general  sense  as  Is  that  of  an  agoit 
dealing  with  his  principal,  aod  ooe  will  oot 
be  permitted  to  acquire  a  secret  advantage  In 
tbe  purchase  over  his  associates.  1  BIgelow 
on  Frauds,  f  315.  If  it  Is  true,  as  alleged  by 
appellee,  that  he  agreed  with  appellant  to 
purchase  Jointly  with  him  the  Richards  and 
Collins  Se  Dulaney  property,  relying  upon  the 
representations  of  appellant  that  the  former 
could  not  be  purchased  for  less  than  $5-000, 
and  the  latter  for  leas  than  $2,000,  and  that 
at  the  time  antellant  had,  uokoowo  to  appel- 
lee, a  secret  agreonent  and  nndovtanding 
wltii  the  respective  owners  of  snch  property, 
wherry  he  was  authorised  to  sell  the  Rich- 
ards property  at  $8,500.  and  the  Collioa  &  Du- 
laney property  at  $1JSOO,  and  to  retain  for 
himself  all  over  such  amounts,  and  tbe  Joint 
purchases  of  the  two  tracts  were  made  at 
the  respective  prices  represented  by  appel- 
lant, and  appellaot,  unknown  to  appellee,  re- 
ceived from  tbe  respective  voidors  tbe  excess 
over  the  prices  at  which  he  was  antborlxed 
to  sell  said  property,  and  appellee,  In  consid- 
eration of  tbe  supposed  Interest  of  ai^llant 
in  the  property  Jointly  purchased,  based  up- 
on the  siq>posed  payoient  by  a^ellant  of  tbe 


Digitized  by  Google 


TexO 


PADDOCK  T.  BBAT. 


421 


amount  agreed  to  be  paid  by  bim  In  the 
joint  purchase  of  said  property,  conveyed  to 
blm  the  property,  the  deeds  to  which  are 
soQght  to  be  canceled  by  this  suit,  appellant 
having  paid  nothing  for  such  property,  ap- 
pellee would  be  entitled  to  a  cancellation  of 
said  deeds.  Appellant's  fiduciary  relation  to 
appellee  wonld  not  permit  him  to  acquire  an 
Interest  In  the  property  by  virtue  of  the  pay- 
ment by  appellee  of  the  entire  amount  for 
which  be  (appellant)  was  authorized  to  sell 
the  property.  As  to  appellant  there  was  no 
consideration  npon  which  to  base  an  acqul- 
Bltlmi  of  any  Interest  In  the  property.  King 
T.  Wise,  43  Cal.  628;  Barry  t.  Bennett,  45 
Cal  80 ;  Willink  y.  Yanderveer,  1  Barb.  509 ; 
Yeoman  T.  Lasley,  40  Oblo  Bt  190;  Hodge 
T.  Twltchell,  88  Minn.  389,  23  N.  W.  647. 
Appellee  alleged  that  Collins  &  Dnlan^ 
paid  to  appellant  $500  of  the  $2,000  paid  them 
by  appellee,  and  that  appellant  had  paid  to 
appellee  on^  $800  in  part  payment  of  the  con- 
sideratlon  of  one  of  the  tracts  of  land,  the 
deed  to  which  is  sought  to  be  canceled  in  this 
suit  This,  In  connection  with  other  allega- 
tions at  aroellee's  petition,  shows  that  appel- 
lant, ■ftM'  retomlng  to  appellee  the  proper- 
ty Inrolved  in  this  suit,  will  have  a  profit  of 
$200  out  of  the  transaction.  Hence  it  Is 
clear  that  It  was  not  necessary  for  appellee 
to  tender  back  any  money  to  ai^pellant.  We 
are  of  the  opinion  that  appellee's  petition 
states  a  good  cause  of  action,  and  is  not  sub- 
ject to  the  general  demurrer  or  fourth  spe- 
cial nceptton  addressed  thereto  by  appel- 
lant. 

AppeUanf s  Mcond,  third,  KoA  fourth  as- 
signments of  error  are  ovemiled.  The  alle- 
gatifms  la  appellee's  petition  tliat*  appellant 
represented  that  BIchards  would  sot  take 
lees  tban  $9,000  tot  his  property,  and  that 
Gf^Una  &  Dnlaney  would  not  take  less  tban 
$%00&  for  tb^  property,  are  allegatlcms  of 
representatlonfl  of  present  existing  facts  at 
ttae  time  the  representations  were  made,  and 
such  facts  were  material  to  the  matter  of 
tbe  joint  purchase  being  then  proposed  bj 
appellant,  and  appellee  was  Justified  In  rely- 
ing upon  such  representatlonB  being  true.  la 
view  of  the  fiduciary  relation  between  appel- 
lant and  appellee,  as  Joint  purchasers  of  tbe 
pnqierty,  the  tmet  that  appellant  had  an 
agreement  witb  the  owners  of  the  property 
tbnt  be  should  have  the  amount  for  which 
tbe  property  sold,  over  the  price  at  which  he 
was  authorized  to  sell  same,  was  a  material 
fact,  and  Its  concealment  was  tbe  conceal- 
ment  of  a  material  fact 

AppellanfB  eighth  assignment  of  error 
complains  of  the  action  of  the  court  below  In 
tnstmcting  tbt  Jury  peremptorily  to  find  for 
tbe  plaintiff,  because  the  evidence  Is  confilct- 
tag  as  to  vbether  plalntW  bought  the  BIch- 
ards lot  and  flie  OoIIins  ft  Dnlaney  lot  for 
himself  and  defendant  or  for  himself  alone. 
When  tbe  eridoice  Is  sufficient  to  raise  an 
lasae^  it  most  be  submitted  to  the  Jury;  the 
trial  b^ng  btfore  a  Jury.  If  appellee  bought 


the  BIchards  and  OotUns  ft  Dnlaney  proper- 
ty, or  either  parcel,  for  himself  alone,  and 
not  for  himself  and  appellant  Jointly,  in  pur- 
suance of  the  alleged  agreement,  then  there 
was  no  fiduciary  relation  existing  between 
him  and  appellant  in  the  purchase  of  said 
property,  or  such  parcel  thereof,  upon  which 
he  could  hold  appellant  bound  by  or  respon- 
sible for  the  alleged  representations  and 
concealments.  Without  Intimating  any  opin- 
ion aa  to  the  weight  to  be  given  to  the  testi- 
mony raising  the  question  as  to  "whether 
appellee  bought  said  property,  or  either  par^ 
eel  thereof,  for  himself  alone,  ox  for  himself 
and  appellant  Jointly,  we  are  of  the  opinion 
that  there  is  testimony  In  the  record  raising 
that  issue,  and  that  same  should  have  been 
submitted  to  'the  Jury.  The  appellant,  after  • 
testifying  that  Richards  held  his  property  at 
$8,600,  and  that  he  had  an  understanding 
with  him  that  he  could  have  all  over  $3,500 
that  he  could  sell  the  property  for,  and  that 
Richards  would  not  quote  the  property  to  a 
buyer  sent  to  him  by  appellant  at  less  than 
$6,000,  testified  as  foUows:  "Shortly  after 
that  I  saw  Mr.  Bray,  and  asked  him  If  be 
was  still  thinking  of  buying  the  Richards 
proper^,  and  proposed  that  we  go  In  to- 
gether and  buy  It;  that  I  would  pay  $1,500,  If 
he  would  pay  the  balance,  and  we  could  own 
it  In  the  proportions  paid  by  each.  He  agreed 
to  this,  and  It  was  agreed  that  he  should  do 
the  buying,  and  buy  it  at  tbe  best  price  he 
could.  I  told  him.  If  he  bought  it,  to  take  the 
deed  In  tbe  name  of  Bray  and  Paddock, 
which  be  agreed  to  do.  The  agreement  was 
that  it  was  to  be  a  cash  transaction,  each 
party  to  pay  his  part  Bray  did  not  say  any- 
thing to  me  about  making  a  note  for  his 
part  of  the  purchase  money,  and  incumber- 
ing the  whole  property  with  a  vendor's  lien. 
I  gave  Bray  a  check  for  $1,600,  and  he  went 
and  made  the  trade.  Before  he  closed  It 
however,  he  came  back  and  said  BJchards 
wanted  $6,000,  and  afterwards  told  me  that 
he  bad  to  pay  $5,600  for  it  I  found  out  from 
Richards  that  Bray  had  bought  It  for  $5,000. 
and  taken  the  deed  in  his  own  name,  and 
left  me  ou^  and  that  he  had  Incumbered  tbe 
whole  prc^rty  for  $3,500.  I  went  to  Bray 
and  told  him  I  wanted  some  showing  for  my 
money;  that  be  had  used  my  money,  and 
taken  the  deed  In  bis  own  name,  had  not 
paid  anything  himself,  but  had  incumbered 
the  whole  property  with  a  lien  tor  $8,600, 
which  was  not  in  accordance  with  our  agree- 
ment He  said  ho  took  tbe  deed  in  his  own 
name  because  he  thought  he  could  handle  It 
to  better  advantage,  as  I  was  agent  for  the 
railroad  company.  He  then  offered  to  give 
me  something  on  the  outside.  I  asked  bim 
what  he  had,  and  he  mentioned  this  property 
on  North  Main  street  I  asked  him  what  he 
would  take  for  the  house  and  lot  and  he  said 
$1,400.  I  wmt  and  looked,  and  told  him  I 
thought  $1,000  would  be  a  big  price  tor  It 
We  then  agreed  on  that  price,  and  made  a 
settlement  We  figured  that  I  was  entitled 
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to  a  pruflt  of  $100  on  mj  (1,500,  wblch  would 
make  bim  due  me  (1,600.  In  settlement  of 
thlB  he  made  me  a  deed  to  the  North  Main 
street  property,  and  gave  me  his  note  for 
$600,  due  In  six  months."  At^ellant,  after 
testlfyins  that  Collins  &  Dnlaney  held  their 
property  at  (1,S00,  and  had  given  him  an 
option  on  same  at  that  amount,  and  agreed 
not  to  quote  the  price  to  a  buyer  sent  them 
by  him  at  less  than  $2,000,  testified  as  fol- 
lows: "I  then  saw  Bray,  and  told  him  about 
the  Collins  &  Dulaney  lot,  and  proposed  that 
we  buy  It  together;  that  I  would  put  in 
$500  If  he  would  put  In  the  balance,  and  we 
would  own  it  la  the  proportions  paid  by 
each.  He  agreed  to  this.  We  agreed  that 
Bray  should  go  to  them,  and  do  the  buying, 
and  buy  at  the  lowest  figure  be  could.  This 
was  to  be  a  ^aeb  transaction,  and  each  was 
to  pay  the  money  for  bis  part  Nothing  was 
said  about  buying  It  partly  on  time,  and  in- 
cumbering the  property  with  a  vendor's  lien 
for  $1,000.  I  saw  Bray  two  or  three  times 
after  this,  and  asked  blm  about  the  trade  for 
the  Collins  &  Dulaney  lot,  and  he  said  he 
could  not  buy  It;  that  they  wanted  $2,500 
tor  the  lot  In  the  meantime  I  saw  Mr.  Col- 
lins, and  he  fiirst  told  me  that  they  had  agreed 
on  a  trade,  and  that  Bray  bad  put  up  $100 
to  bind  It  pending  an  luTestlgation  by  him 
of  the  title.  Afterwards,  Bray  baving  again 
told  me  that  he  had  not  bought  the  property 
and  could  not  buy  it  I  went  to  Mr.  Collins, 
and  asked  him  about  It  and  he  said  the  trade 
was  closed;  that  Bray  paid  them  $1,000  cash, 
had  the  deed  made  to  one  Priddy,  and  Prld- 
dy  made  a  note  for  $1,000,  which  Bray  had 
also  signed;  and  that  Mr.  E.  8.  Connor  had 
taken  iq>  the  note.  They  paid  me  $500  as 
per  our  contract  I  don't  know  Priddy,  had 
never  heard  of  him,  and  certainly  was  not 
willing  to  bare  my  prt^erty  in  his  name. 
I  went  to  Bray  and  asked  Mm  why  he  had  left 
me  out  on  this  deal,  and  he  said  that  he  had  to 
pay  $2,600  for  the  property,  and  he  did  not 
think  I  wanted  it  at  that  flgora  As  he  had 
Incumbered  the  prop^ty  for  $1,000,  and  had 
not  bought  it  according  to  our  agreement  I 
did  not  insist  on  claiming  an  Interest  In  the 
Collins  &  Dulaney  lot  I  bad  tried  to  sell 
Bray's  note  for  $600,  that  I  had,  and  had 
failed  to  do  so.  In  order  to  get  this  note 
paid,  I  proposed  to  Bray  to  buy  another  lot 
he  owned  on  North  Main  street  adjoining 
the  first  one,  that  I  had  already  bought  from 
him.  I  asked  him  what  he  would  take  for 
It  and  he  first  asked  me  $1,000.  I  offered 
him  $900,  to  be  paid  by  surrendering  his  note 
fer  $600,  and  paying  him  $300  in  cash,  and 
we  traded  on  that  basis.  I  gave  him  hla 
note  and  paid  him  $300,  and  he  made  the 
deed  to  me."  We  are  of  the  opinion  that  the 
testinuHiy  of  appellant  quoted  raised  the 
Issue  above  mentioned,  and  thereby  created 
a  confilct  In  the  testlmcmy  as  to  the  right  of 
aK>eUee  to  recover,  and  that  therefore  the 
case  should  hare  been  submitted  to  the  jury 
undw  appropriate  Instructions  upon  the  Iip 


sues  raised  by  the  pleadings  and  Qie  erldenee 
of  both  parties.  Wallace  t.  Southern  Cotton 
Oil  Co.,  &1  Tex.  18,  40  8.  W.  399;  Lee  v. 
Railway  Co.,  88  Tex.  588,  36  8.  W.  03;  John- 
ston V.  Drought  (Tex.  CSv.  App.)  22  S.  W. 
290;  Royall  v.  G.,  C.  &  8.  F.  Ry.  Co.  (Tex. 
Civ.  App.)  32  S.  W.  186. 

For  the  error  pointed  out,  the  judgment  <rf 
the  court  below  is  reveroe^  and  the  cause 
remanded. 

Berersed  and  mnanded. 


OABDWBLL  T.  aULF,  B.  *  G.  N.  RT.  CO. 
et  aL* 

(Court  of  CItH  Appeals  <tf  Itaaa   June  S, 

1905.) 

1.  NiOUOCKOB  —  DxaCOVSEBD  PSBIL  —  AP- 

PUCATIOK  OF  DooraiHE. 

The  doctrine  of  discovered  peril  has  no  ai^ 
plication  in  the  absence  of  actual  knowledge  on 
the  part  of  the  person  causing  the  injury  of  the 
peril  of  the  person  injured  in  time  to  prevent 
the  injury  by  the  use  of  the  means  wiUiin  bis 
readL 

2.  MAsriB  ATtD  Sbbvant— InJUBOa  TO  SXET- 
ANT— Bailboad  Fellow  Skbtanis— Dorr 
TO  Keep  Watoh. 

The  fact  that  a  locomotive  engineer  knew 
that  the  conductor  was  ridins  on  the  pilot  did 
not  charge  him  with  the  duty  of  keeping  a  con- 
tinaoua  watch  upon  the  conductor'a  movements, 
or  require  him  to  anticipate  that  the  con- 
ductor would  fall  from  the  engine,  and  to  be  on 
the  lookout  for  such  an  emerEency,  to  the  neg- 
lect of  other  dutitf  requiring  him  to  keep 
watch  in  another  direction;  But  he  was  en- 
titled to  assume  that  the  conductor  knew  the 
insecurity  of  bis  position,  and  was  bound  only 
to  be  careful  not  to  do  anything  to  increase 
the  danger  to  which  the  conductor  was  subject- 
ed. 

Appeal  from  District  Court  San  Augustine 
County;  Tom  C.  Davis,  Judge. 

Action  by  Maggie  Cardwell,  individually 
and  as  next  friend  of  her  minor  child,  T.  O. 
Cardwell,  against  the  Qulf,  Beaumont  & 
Great  Northern  Railway  Company  and  oth- 
ers. From  a  Judgment  for  defendants^  plaln- 
tifT  appeals.  Affirmed. 

J.  FelCon  Lane,  W.  T.  Davis,  and  Makem- 
son,  Hudson  &  Lord,  for  appellant.  J.  W. 
Terry  and  F.  J.  &  B,  0.  Doff,  for  appellees. 

PLEASANTS.  J.  This  Is  a  ndt  by  appel- 
lant Maggie  Cardwell,  for  henett  and  aa 
next  friend  of  her  mlnw  child,  V.  O.  Card- 
well,  to  recover  damages  for  the  death  of  ha 
husband,  the  father  of  said  minor.  Tlie  anit 
is  against  the  Gulf,  Beaumont  A  Great 
Northern  Railway  Company,  the  Gul^  Baao- 
mont  &  Kansas  City  Railway  Company,  the 
Gulf,  Colorado  &  Santa  F6  Ballway  Com- 
pany, and  the  Old  Colony  Contracting  Com- 
pany. The  petition  alleges,  In  aobatanca^ 
that  the  deceased,  V.  O.  Cardwell,  met  hla 
death  on  the  lOtb  day  of  October,  1902.  while 
In  the  employment  of  some  or  all  of  the  de- 
f^dants  in  the  capacity  of  conductor  ot  a 
railroad  train  owned  and  operated  by  eraie 
or  all  of  the  defendants,  and  pt^'ntltf  la  in- 

•Writ  ta  MTor  denied  by  Suprcmt^CoorL 
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formed  and  belleres,  and.  bq  bellerliiK,  char- 
fres,  tbat  the  railroad  and  train  In  the  opwa- 
tioD  of  wblcb  the  wld  Y.  0.  Cardwell  -waa 
killed  was  tban  and  there  owned  and  opei^ 
ated  1^  the  d^endant  Golf,  Colorado  &  San- 
ta F6  Railway  Companj,  and  the  aald  Card- 
well's  death  was  eanaed  by  the  ne^lgence 
of  flie  employes  ot  said  defendant  It  la 
thai  allied  that;  if  pktlntUt  Is  mistaken  In 
the  above  allegation  as  to  the  ownership  of 
said  callioad  and  the  responsibility  fbr  Ita 
proper  operation,  It  was  owned  and  opouted 
by  some  one  or  all  of  the  named  defendants, 
and  jodgment  Is  asked  against  the  defendant 
or  defendants  fonnd  to  be  responsible  for  the 
death  of  aaiA  GardwdL  The  allegations  as 
to  the  drcnmstances  nnder  which  Cardwell 
wai  killed  are,  In  substance,  that  while  m- 
gaged  in  the  woA  of  switching  a  train  on 
defendant's  road,  and  acting  In  the  capacity 
of  eondnctor,  brakeman,  and  switchman,  it 
became  proper  for  him,  in  the  discharge  of 
his  duties,  to  get  npon  the  pilot  of  the  engine 
whldi  was  drawing  said  train,  and  that  while 
80  lidlng  upon  the  engine,  or  In  attempting 
to  st^  tber^rom,  be  slipped  and  fell,  and 
was  caught  and  dragged  by  tine  engine  for 
a  distance  of  60  feet,  and  his  body  was 
thereto  so  craabed  and  mangled  as  to  then 
and  there  cause  his  death.  The  negligence 
alleged,  and  upon  whicli  the  right  of  reoorery 
la  based,  was  the  teilnre  of  the  engineer  and 
fireman  to  nae  proper  care  to  stop  the  engine 
after  th^  dlscorraed  that  Cardwell  had  fall- 
nu  thmfrom,  and.  In  the  altemailTe,  the 
failure  of  said  employto  to  keep  a  proper 
kx^tont,  and,  as  a  consequence,  their  failure 
to  dlsooTcr  Cardwdl's  peril  In  time  to  stop 
the  engine  before  it  strudc  blm»  and  the 
teihne  at  the  defendant  to  hare  its  train 
propcaly  equipped  with  the  appliances  nec- 
essary to  stop  it  suddenly  in  case  of  emei> 
gency.  ^e  amount  of  damagea  claimed  In 
the  petition  Is  $40,000.  The  defendants  an- 
Bwoed  by  gmeral  deniaU  and  by  special 
pleas,  whidi,  among  other  defenses,  charged 
that  tile  deceased  was  guilty  of  contributory 
negl^ence  in  riding  upon  the  pilot  of  the 
oglne^  and  that  he  assumed  the  risk  incident 
thereto^  Upon  the  trial  below,  after  hearing 
the  eridence,  the  trial  Judge  Instructed  the 
Jury  to  find  a  rerdict  for  the  defendants; 
and,  upon  the  return  of  aneh  Terdlct,  Judg- 
ment was  rendered  In  accordance  therewith. 

The  evidence  shows  that  the  deceased,  Y. 
O.  Cardwell,  was  killed  on  October  10,  1902, 
In  the  manner  and  under  the  drcumstances 
allied  In  tiw  petition.  Hie  engine  which 
ran  over  deceased  was  b^ng  operated  by  D. 
D.  Barfield,  engineer,  and  Frank  Floras,  fire- 
man. Cardwell  was  conductor  of  the  train, 
and  it  WM  b^g  switched  to  allow  a  train 
that  was  meeting  it  to  pass.  He  was  per^ 
forming  die  duties  of  switchman  as  well  as 
conductor,  and  had  gotten  on  and  off  the  pilot 
of  the  engine  sereral  times,  pmnmably  tur 
the  purpose  of  placing  the  switch.  As  the 
two  trains  were  passing  each  other,  he  iros 


seen  to  slip  or  fall  from  his  position  on  the 
engine,  and  was  caught  and  killed  In  the 
maimer  stated  In  the  petition.  At  the  time 
he  fell  the  trabi  was  moving  at  the  rate  of 
four  or  Ave  miles  an  hour  going  up  a  slight 
grade.  He  fell  Just  in  front  of  the  train,  and 
his  body  was  pushed  along  by  the  engine 
for  a  distance  of  24t  feet  Tb»  engine  was 
stopped  about  feet  beyond  the  point  at 
which  lie  felL  It  was  equipped  with  propa 
appliances  for  Btoiq;>lng  it,  and  these  appli- 
ances were  In  good  condition.  There  Is  eW- 
denoe  that  the  engine  could  have  been  Btxap- 
ped  within  3  or  4  feet  by  the  use  of  the 
automatic  brakes  with  which  it  wts  equlii- 
ped. 

There  Is  no  testimony  from  which  the 
Jury  could  have  fbund  tbat  eltho:  the  fireman 
or  the  engineer  saw  Cardwell  fall,  or  knew 
of  faia  having  fallen,  until  after  he  had  been 
klUed.  The  mglneer  tfistlfled  that  at  the 
time  the  accident  occurred  his  engine  waa 
passing  the  engine  of  the  other  train  on  the 
side  trad;  and  was  moving  in  the  opposite 
direction.  He  fnrthw  testified:  "I  thought 
this  engine  was  going  south  of  this  switch 
stand  to  take  up  a  water  pump  there,  and  I 
knew  that  I  would  have  to  take  care  of  my  ra- 
glne  some  way.  So  I  holloaed  to  ask  if  he  was 
going  to  take  up  the  pump.  I  knew  that  I 
could  tell  by  the  way  his  mouth  worked 
whether  he  was  going  to  move  the  pump  or 
not  While  waiting  fbr  his  answer,  it  was 
then  that  Mr.  Cardwell  fell  from  the  pUot 
of  my  engine.  He  stepped  up  on  the  pilot 
and  fdl  oir  In  front  of  the  i^lot  In  a  sitting 
position,  with  his  back  toward  the  pilot;  and, 
the  ene^e  moving  at  the  rate  of  four  or 
five  miles  per  hour,  he  waa  struck  in  the 
back  the  pilot;  crushed  down,  and,  the 
engine  passing  over  his  body,  he  was  killed. 
I  was  looking  out  on  the  left-hand  side  of 
the  cab  of  my  engine,  at  tiie  englneo'  of  the 
other  engine  on  the  side  track,  waiting  for 
bis  answer  to  a  question  I  bad  asked  him. 
The  other  engineer  was  standing  In  what  is 
known  as  the  'gangway.'  13ie  last  time  that 
I  saw  Mr.  Cardwell,  before  his  injuries,  he 
was  standing  on  the  rigbt  side  of  the  pUot, 
erect,  with  one  hand  on  the  hand-hidd.  I 
did  not  see  him  fall.  The  first  time  I  saw 
him  was  after  he  fell— was  after  they  got 
him  out  from  under  the  engine.  I  first 
knew  of  the  accident  by  hearing  tiie  conduct- 
or  of  the  oth^  train  holloaing  In  a  tone  of 
voice  that  warned  me  that  something  was 
wrong.  I  applied  the  emei^ency  brake  and 
stopped  the  train  as  quickly  as  brakes  could 
be  appUed.  Mr.  Cardwell's  body,  when  I 
saw  hlnif  was  by  the  first  front  wheel  of 
the  tender.  On  my  engine  I  could  not  see 
a  person  lying  or  sitting  on  the  ground  imme- 
diately in  front  of  the  pilot  without  getting 
up  ofT  the  Iwx,  and  I  did  not  and  could  not 
see  Mr.  Cardwell  In  that  position  any  time 
after  he  fell.  Did  not  know  that  he  had 
fallen  until  I  heard  Mr.  Bennington  holloa. 
The  fireman  on  my  engine  could  not,  from 
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hSa  box,  AM  ■  man  standing  on  ttie  pilot,  an 
tbe  righthand  side  of  the  pilot  I  heard  tba 
Tolce  of  Mr.  BennlngtoUt  and  knew  there 
was  something  wrong,  and  ttappeO.  as  qnlcfc- 
I7  ss  air  brakes  conld  stop.  I  allied  the 
brakes  the  minute  I  heard  him  holliMu  I  took 
It  to  be  danger.  Xhere  would  bsre  beoi  no 
danger  to  myself  and  fireman  to  stop  that 
train  as  quicklr  as  poaslU^  at  tiie  rate  we 
were  running.  I  did  not  hear  Mr.  Oardwell 
cry  out  The  fireman  was  on  his  seat  box. 
I  supposed  that  Frank  Flores  was  looking  out 
for  the  car  I  had  called  his  attention  ta  I 
told  him  to  keep  a  lookout  until  all  the  cars 
were  clear.  A  body  could  not  be  seen  from 
that  engine  If  lying  right  In  front  of  the 
pilot  of  the  mglne.  It  would  be  something 
like  16  feet  ahead  of  the  engine  that  a  per- 
son on  the  track  could  be  seen  by  tbe  engl* 
neer  and  fireman.  On  last  Saturday  after^ 
noon  I  made  the  test  as  to  whether  at  not 
a  man  in  front  of  the  pilot  of  the  engine 
could  be  seen  from  the  engine.  I  could  see 
about  that  much  [about  six  Inches  below 
the  waist  line]  of  the  body  of  a  man  stand- 
log  on  tbe  pilot"  The  fireman,  Flares,  was 
not  a  witness  In  the  case.  No  witness  testi- 
fies that  either  the  engineer  or  fireman  saw 
Cardwell  foil,  or  that  either  of  them  was 
looking  towards  the  front  of  their  train  at 
the  time  he  fell,  and  the  evidence  Is.tmdls- 
puted  that  he  could  not  have  been  seen  by  a 
person  on  the  engine  after  he  fell  upon  the 
track. 

We  think  It  clear  that  the  evidence  does 
not  raise  the  Issue  of  discovered  peril.  The 
principle  iqiion  which  the  doctrine  of  discov- 
ered poll  is  based  has  no  application  In  the 
absence  of  actual  knowledge  on  the  part  of 
the  person  causing  tbe  Injury  of  the  peril 
of  the  person  Injured  In  time  to  prevent  the 
Injury  by  tlie  use  of  the  means  within  his 
reach.  Ry.  Ga  v.  Breadow,  90  T».  27,  SO 
8.  W.  410;  Ry.  Go.  V.  8taggs,  90  Tex.  461. 
89  8.  W.  286;  Ry.  Co.  v.  abetter,  M  Tex. 
107,  60  8.  W.  683;  Ry.  Oo.  v.  Hattom,  05 
Tex.  118,  66  8.  W.  025;  Ry.  Co.  v.  Town- 
send  (Tex.  Oiv.  App.)  82  8.  W.  801. 

Thore  is  no  evidence  to  sustain  a  finding 
of  nt^llgence  on  the  inrt  of  the  railroad  com- 
pany or  the  iq>eratlveB  of  the  train  upon 
either  of  the  other  grounds  alleged  In  tbe 
petition.  All  of  the  evidence  shows  that  the 
appliances  fW  stopping  the  train  were  of 
the  proper  kind  and  In  good  condition,  but 
were  tbe  fticts  otherwise,  no  liability  would 
be  shown,  because,  under  the  undisputed  evl- 
dence^  the  peril  of  the  decessed  was  not  dis- 
covered in  time  to  have  prevented  his  death 
by  the  use  of  any  possible  means. 

We  do  not  think  the  evidence  shows  any 
negligence  on  the  part  ot  the  engineer  or 
fireman  in  &lllng  to  ■o<mer  discover  the 
tact  that  deceased  had  fall«i  from  the  en- 
gine. It  is  true  that  the  engineer  knew  that 
Cardwell  was  riding  on  the  pilot  of  the  en- 
gine, and  he  was  charged  with  knowledge 
of  Uie  fact  that  this  was  an  Insecure  and 


dangerous  poeltkm,  but  it  Is  clear  from  tbe 
evldoice  that  at  the  time  he  tell  ttte  duties 
of  both  the  engineer  and  fireman  rcQolred 
them  to  look  in  a  different  directfam  from 
the  fnmt  of  the  train.  Cardwell  was  tbe 
conductor  and  dhrected  Hie  movemoits  of 
tbe  train,  and  the  fact  tiiat  he  may  have 
placed  himsdf  in  a  more  dangerous  posttkm 
than  the  propw  discharge  of  his  duties  re- 
qulred  did  not  charge  the  tqperattves  of  tbe 
train  with  the  duty  of  kecq^Ing  a  continnana 
watch  upon  his  movements,  to  the  neglect 
of  other  dutlea  of  their  Mn^ymeiU;  the 
performance  of  which  the  situation,  might 
demand.  They  could  assume  that  Oardwell 
understood  tiie  Insecurity  and  danger  ot  bis 
position  upon  the  engine,  and  would  take  ev- 
ery precaution  to  keep  from  falling  tbrae- 
from;  and,  while  ttiey  were  required  to  be 
careful  not  to  do  anything  to  tocrease  bis 
danger,  they  were  not  required  to  anticipate 
that  he  would  probably  fall  while  the  ttaln 
was  being  operated  In  a  careful  manner,  and 
to  be  on  the  lookout  for  such  an  emergency. 
There  la  i^tber  allegation  nor  proof  that 
the  train  was  not  being  operated  In  a  carefnl 
manner  at  the  time  the  deceased  felL 

We  are  of  opinion  that  the  evidence  raised 
no  issue  of  liability  against  any  6f  the  de- 
fendants, and  tbe  trial  court  properly  directs 
ed  a  verdict  In  favor  of  them  all.  Sndi  be- 
ing our  conclusion,  it  follows  that  the  Judg- 
ment of  the  court  below  should  be  affirmed, 
and  It  has  been  so  ordered. 

Affirmed. 


JONES  V.  DAT  et  al, 
(Oonrt  of  Civil  Appeals  of  Texaa.   Juie  21, 
1005.) 

1.  NOTSS  —  TXXU  —  PABOX.  BXPLAllATIOIf— 

TsnsTS. 

Where  notes  given  for  the  pardiasa  money 

of  land  were  payable,  as  to  the  prlDclpal,  to 
the  grantor's  cnildren,  and  the  interest  to  ner, 
in  an  action  bj  the  heir  of  one  of  the  payees 
of  the  principal  for  partition  of  the  notes, 
parol  evidence  was  admissible  to  show  that  the 
payees  held  the  legal  title  to  the  principal  In 
trust  for  their  mother  daring  ber  life. 

2.  W1THBSSB8  —  TBAHSAOnons  wrrn  Dbci- 

nENT— DlSdiAIHXB  OF  ImSBBST. 

Where  the  heir  of  one  of  tbe  payees  of  the 

principal  of  notes  sued  for  partition  of  the 
notes,  defendants  who  disclaimed  any  interest 
in  tbe  notes  were  competent  to  testify  as  to 
transactions  with  plaintiff's  ancestor. 
8.  Sauk— iNcoHPBTBitT  WrriiEss. 

In  an  action  by  an  heir  of  one  of  the 
payees  of  the  principal  of  notes  for  partition  of 
the  notes,  a  defendant  was  incompetont  to  tes- 
tify as  to  transactions  with  plalntilTB  ancestor, 
owing  to  Saytes'  Rev.  Otv.  St  1807,  art  2302; 
prohibiting  testimony  as  to  transactions  witii  a 
decedent. 

4.  Aprsai^-Habmuss  Bbbob— BcoEFTioir  or 
Incoupetent  Evidencb. 

The  admission  of  incomiwtait  testimony  il 
not  reversible  error  In  a  case  triad  btfore  tie 
court  there  being  ample  onnpeteat  testimony  to 
authorize  the  Judgment 

Appeal  from  District  Court  FrankUn  Coun- 
ty; F.  A,  Turner,  Judge. 
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Action  b7  0.  J.  Jonea  against  Ledger  Day 
and  others.  From  a  Judgment  in  favor  of 
defendants,  plaintifl  appeals.  Affirmed. 

Lb  L.  Woodt  tor  appttUant  B.  T.  WilUn- 
aoi^  fin  aro«Ueei; 

BDDSON,  J.  This  suit  was  brought  by  ap- 
p^ant  against  the  appellees,  Ledger  Day, 
Delia  Day,  J.  J.  Bennett,  Sarah  Bennett,  W. 
£.  Blddle,  and  Alice  BMdle,  for  partition  of 
three  promissory  notes,  each  for  the  sum 
of  $400,  of  date  August  1,  1901,  due,  respec- 
tlvely,  January  1,  1904,  1905,  and  1906,  sign- 
ed by  the  defendant  W.  El.  Biddle,  and  paya- 
ble to  Lydia  Bennett,  Alice  Blddle,  and  Del- 
la  Day;  said  notes  bearing  10  per  cent,  per 
annnm  interest,  payable  annually  to  appellee 
Sarah  Bennett  It  Is  alleged  that  the  defend- 
ants J.  J.  Bennett  and  Sarah  Bennett  are 
husband  and  wife,  and  that  Lydla  Bennett, 
Delia  Day,  and  Alice  Biddle  were  their  only 
children;  that  Le^er  Day  Is  the  husband  of 
Delia  Day,  and  that  W.  B.  Blddle  Is  the  hus- 
band of  Alice  Riddle;  that  Lydla  Bennett 
married  the  appellant,  C.  3.  Jones,  after  the 
notes  were  executed,  and  died  without  issue; 
that  said  notes  were  given  in  couslderatlon 
of  a  tract  of  land  deeded  by  J.  3.  Bennett, 
Sarah  Bennett,  Lydla  Bennett,  Ledger  Day, 
and  Alice  Day  to  W.  B.  Riddle  on  the  same 
day  the  notes  were  executed,  and  the  ven- 
dor's lien  retained;  that  the  principals  of 
these  notes  belong  to  appellant,  Alice  Rid- 
dle, and  Delia  Day,  and  the  Interest  thereon 
to  Sarah  Bennett;  and  appellant  prays  for 
partition.  Alice  Riddle  and  W.  E.  Riddle  an- 
swered, confessing  the  facts  as  set  up  in  ap- 
pellant's petition,  and  joined  blm  In  the 
prayer  for  partition.  J.  J.  Bennett,  Delia 
Day,  and  Ledger  Day,  on  the  day  of  and  be- 
f(ve  the  trial,  filed  disclaimers.  Sarah  Ben- 
nett anawered,  claiming  to  be  the  owner  of 
the  three  notes,  and  denied  the  appellant's 
right  to  partition.  She  admitted  that  the 
principals  of  the  notes  were  expressly  made 
payable  to  bet  said  children,  and  that  the  In- 
terest was  expressly  made  payable  to  her, 
but  alleged  that  there  was  a  contempora- 
neons  parol  agreement  that  the  principals 
of  the  notes  should  not  be  paid  to  the  chil- 
dren during  her  life,  but  were  to  be  paid  to 
her,  as  well  as  the  Interest  Sarah  Bennett 
also  alleged  in  her  answer  that  the  notes  de- 
scribed in  appellant's  petition  were  given  as 
the  purchase  money  for  land  that  was  her 
separate  property  and  her  homestead,  and 
that  the  parties  named  as  payees  in  said 
notes  had  no  Interest  In  said  land,  and  that 
It  was  agreed  by  all  parties  that  the  notes 
were  not  to  be  paid  to  the  payees  therein 
named,  except  In  the  event  of  her  death  be- 
fore maturity  of  them;  that  said  notes  were 
n^otiable  and  were  delivered  to  her.  and 
that  she  liad  bad  possession  of  them  all  the 
time  rince  their  execution,  and  that  said 
notes  constltnte  the  only  property  she  has. 
It  mui  sbawn  by  the  erldence  that  at  th« 


time  of  the  execution  of  said  notes,  since  and 
at  the  date  of  the  trial,  the  said  Sarah  Ben- 
nett and  ber  husband,  J.  J.  Bennett,  were 
aeparated  and  not  living  together.  The  case 
was  submitted  to  the  court  without  a  Jury, 
and  Judgment  was  rendered  In  favor  of 
Ledger  Day,  Delia  Day,  and  J.  J.  Bennett  <hi 
their  disclaimers  and  In  their  favor  for  costs, 
and  that  appellant  plaintiff  below,  take 
nothing  by  his  suit,  and  that  Sarah  A.  Ben- 
nett Is  the  legal  and  equitable  owner  of  the' 
notes  described  in  appellant's  petition,  and 
in  her  favor  for  costs  of  suit  against  appel- 
lant plaintiff  In  the  court  below,  and  W.  B. 
Blddle  and  Alice  Riddle,  defendants  in  the 
court  below. 

Appellant's  first,  second,  third,  and  fourth 
assignments  of  ernnr  are  presented  together, 
and  are  as  follows:  "(1)  The  court  erred  In 
admitting  In  evidence  the  following  testimo- 
ny of  R.  L.  Day:  'I  remember  the  circum- 
stances of  this  deed  having  been  made.  I 
know  why  the  notes  were  made  payable  as 
they  were.  They  were  made  payable  this 
way  to  pacify  Mrs.  Bennett  At  that  time 
Mr.  and  Mrs.  Bennett  were  separated.  She 
did  not  want  him  to  have  any  of  the  land  or 
any  of  the  proceeds  of  the  land.  These 
notes  were  made  payable  to  the  children  to 
keep  him  from  getting  any  of  It  after  Mrs. 
Bennett's  death.  They  were  made  payable 
to  the  children  to  make  them  their  property 
as  long  as  she  lived' — over  plaintiff's  objec- 
tion, as  shown  by  bill  of  exception  No.  1.  (2) 
The  court  erred  in  admitting  in  evidence, 
over  plalutlfTs  objection  as  shown  by  bill 
of  exception  No.  2.  the  following  testimony 
of  Sarah  A.  Bennett,  to  wit:  It  was  under- 
stood by  all  the  parties  that  the  notes  were 
to  be  paid  to  me  if  I  was  alive,  but  being  in 
bad  health,  I  had  them  made  payable  to  my 
children.  In  order  that  J.  J.  Bennett  could  not 
collect  them  at  my  death.  I  was  to  own 
them  during  my  lifetime.  They  were  placed 
in  my  possession  by  agreement  of  all  the  par- 
ties as  my  property.  It  was  not  Intended 
that  said  notes  should  be  collected  by  these 
parties  during  my  lifetime.  I  did  not  Intend 
to  give  these  notes  or  the  money  to  my  chil- 
dren during  my  Hfetlme.  I  fixed  It  In  this 
way  In  order  that  I  might  have  the  inter- 
est on  this  money  to  support  me  during  my 
lifetime,  and,  in  case  of  my  deatli,  the  bal- 
ance. If  any  remained,  would  go  to  my  chil- 
dren.' (3)  The  court  erred  In  admitting  In 
evidence  over  plaintiff's  objections,  as  shown 
by  bill  of  exception  No.  S,  the  following  testi- 
mony of  Delia  Day,  to  wit:  *It  was  under- 
stood by  all  the  parties  that  these  notes  were 
the  property  of  our  mother.  Sarah  A.  Ben- 
nett; that  It  was  not  a  gift  to  the  children, 
and  they  were  not  to  collect  them  duriug  her 
lifetime,  and  only  In  case  of  her  death. 
Sarah  A.  Bennett  was  to  own  the  notes  dur- 
ing her  lifetime,  and  she  took  possession  of 
them  immediately  after  their  execution,  by 
consent  of  all  parties.'  (A)  The  court  erred 
In  admitting  In  evidence  over  plalutUTi  ob- 
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jectlon,  ai  ibown  b;  bUl  of  exception  No.  4, 
til*  following  teatlmoD;  of  J.  J.  Bennett,  to 
wit:  'My  children  told  me  th^  were  willing 
to  deed  It  [the  land]  back  to  me.  They  did 
not  state  anything  about  claiming  any  In- 
terest In  It  They  said  they  did  not  claim  It; 
did  not  claim  any  Interest  In  these  notes. 
They  all  stated  to  me  that  they  did  not  claim 
any  interest  in  the  notes.  They  all  claimed 
that  it  was  their  mother's.* " 

Appellant's  first  proposition  under  the 
above  assignments  of  error  Is  to  the  effect 
that,  it  appearing  on  the  face  of  the  notes 
that  their  principals  were  payable  to  Lydia 
Bennett,  Alice  Riddle,  and  Delia  Day,  and 
the  Interest  payable  annually  to  Sarah  Ben- 
nett, the  testimony  of  Sarah  Bennett,  3.  J. 
Bennett,  Ledger  Day,  and  Delia  Day  that 
there  was  a  contemporaneous  agreement  that 
said  notes  were  not  to  be  paid  as  provided 
in  the  notes,  but  were  to  be  paid  to  Sarah 
Bennett,  varied  and  cootradlcted  the  terms 
of  the  notes,  to  which  they  were  all  parties, 
and  hence  was  inadmissible.  The  uncontro- 
verted  testimony  showed  that  the  notes 
sought  to  be  partitioned  were  given  for  the 
purchase  money  of  a  tract  of  land  the  sep- 
arate property  of  appellee  Sarah  Bennett; 
and  hence,  If  appellant  was  entitled  to  any 
interest  In  them,  It  was  by  reason  of  the 
gift  by  the  said  Sarah  Bennett  of  the  coDsid- 
eratlOD  of  the  sale  of  said  land  to  her  daugh- 
ten.  I^dla  Bennett,  Delia  Day,  and  Alice 
Riddle.  The  testimony,  the  admission  of 
which  Is  complained  of,  showed  that  the 
payees  in  the  notes  held  the  legal  title  to 
the  principals  thereof  in  trust  for  Sarah  Ben- 
nett  during  the  period  of  her  natural  life. 
Parol  evidence  was  admissible  to  prove  this 
fact,  and  hence  the  court  did  not  err  In  ad- 
mitting the  testimony.  Thompsoo  Carnth- 
era,  92  Tex.  530,  50  S.  W.  331. 

Appellant,  by  his  second  proposition  un- 
der said  assignments  of  error,  contends  that 
as  this  suit  was  an  action  by  him  as  heir 
of  Lydia  Bennett,  deceased,  and  Sarah  Ben- 
nett, J.  3.  Bennett,  Ledger  Day,  and  Delia 
Day  being  parties  to  the  salt  their  testimo- 
ny to  the  effect  that  there  was  a  parol  con- 
tract and  understanding  between  J.  J.  Ben- 
nett, Sarah  Bennett,  Lydia  Bennett,  deceas- 
ed, Ledger  Day.  Delia  Day.  W.  B.  Riddle, 
and  Alice  Riddle,  that  the  principals  of  the 
notes  were  not  to  be  paid  to  Lydia  Bennett, 
Delia  Day,  and  Alice  Riddle,  but  were  to  be 
the  property  of  Sarah  Bennett,  was  Inadmis- 
sible, when  offered  over  appellant's  objec- 
tions. The  witnesses  3.  3.  Bennett.  Delia 
Day,  and  I^edger  Day  having  before  the  tri- 
al disclaimed  any  Interest  in  the  notes  sought 
to  be  partitioned,  their  testimony  was  ad- 
missible. Easthman  v.  Boundtree,  56  Tex. 
110;  Markham  v.  Carothers,  47  Tex.  21. 

This  being  an  action  by  the  appellant  as 
Jwlr  at  law  of  his  deceased  wife,  formerly 
Lydia  Bennett,  the  testimony  of  Sarah  Ben- 
nett as  to  transactions  with  or  statements 
by  ttie  deceased.  Lydia  Bennett,  relating  to 


material  issues  in  the  case,  was  inadmissible, 
being  in  contravention  of  article  2302,  Sayles' 
Rev.  Olv.  St  1897.  However,  the  action  of 
the  court  In  admitting  her  testimony  Is  not 
reversible  error,  the  case  having  been  tried 
before  the  court  without  a  jury,  and  there 
being  ample  cc»npetent  testimony,  as  shown 
by  the  record,  to  authorize  the  judgment  of 
the  court  Clayton  v.  McKInnon,  54  Tex. 
206-213;  Lindsay  v.  Jaffray,  55  Tex,  640; 
Bank  v.  Oil  Co.  (Tex.  Olv.  App.)  60  S.  "W. 
828;  Wells  v.  Burta,  8  Tex.  Civ.  App.  436, 
22  S.  W.  419. 

There  being  no  reversible  error  pointed  out 
In  the  record,  the  Judgment  oC  the  court  be- 
low is  affirmed. 

Affirmed. 


TEXAS  CENT.  R.  00.  v.  WEST  et  al. 

(Court  of  Civil  Appeals  of  Texas.   June  14, 
1906.) 

1.  CoNTVACTB— Non  Ear  Factuic— Plbadino 
— Vbbipioatioh, 

It  is  not  necessarr  that  the  ezecation  of 
a  written  contract  be  denied  nnder  oath  in  or- 
der to  avoid  it  for  duress,  fraud,  mistake. 

2.  GABBIEBS— iNJtTBT  TO  Fkiiqet— EvinxiTCB 
—Question  fob  Jubt. 

In  an  action  against  a  carrier  for  dam- 
ages to  a  shipment  of  cattle,  evidence  held  to 
justify  submission  to  the  jary  of  the  question 
whether  any  of  the  damage  occurred  on  defend- 
ant's iioe. 

3.  Same— iNBTBucnoNS. 

In  an  action  against  a  carrier  for  dam- 
ages to  a  shipment  of  cattle,  caused  by  delay, 
it  was  not  necessary  for  the  court  to  define  neg- 
ligence. 

4.  Same— WiTNESSEft— OoMpnENCT. 

In  an  action  for  damans  to  a  shimncnt  ot 
cattle  it  was  proper  to  allow  a  witness,  who 
stated  that  he  knew  the  freight  rate  between 
the  terminals  of  the  shipment,  because  he  had 
paid  it  a  number  of  times,  and  bad  been  told 
by  the  agent  what  It  wa&  to  testify  Croa  Us 
own  knowledge  as  to  the  freight  rata. 

5.  Atpbai.— Habmless  Ebbob. 

The  admission  of  incompetent  evidence 
tending  to  establish  a  fact  provoi  by  other 
uncontradicted  and  oompetoit  evidence  »  ham- 
less. 

Appeal  from  Eastland  Ooimtr  Oonrt;  8.  A. 
Bryant  Judge. 

Action  by  R.  L.  West  and  oth«s  against 
the  Texas  Central  Railroad  Company.  From 
a  judgment  for  plaintiffs^  drfiendant  svpeala. 
Affirmed. 

Earl  Conner  and  Clark  &  BoIing«',  for  ap- 
pellant J.  B.  Stubblefield  and  D.  Q.  Hunt, 
for  appelleeik 

JAMES,  O.  J.  The  court  by  ita  charge, 
submitted  the  case  for  recovery  bj  plaintiff 
West  against  the  Texas  Central  Railroad 
Company  on  the  theory  of  an  oral  ccmtract  of 
shipment  of  cattle,  allied  to  have  been  made 
by  the  agent  of  appellant  Texas  Central 
Railroad  Company,  to  transport  the  cattle 
from  Mathews  Station  to  Ft  Worth,  and  to 
have  them  at  rt  Worth  by  a  certain  time; 
that  is,  in  time  for  next  morning's  market. 
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The  iKcUgence  or  ttresdi  of  contract  aubmlt- 
ted  was  solely  that  of  delay  In  the  tranapor- 
tatioD,  the  result  of  which  was  allied  to 
have  been  shrinkage  in  the  cattle  and  loss  In 
market  price;  The  defendant  Texas  Central 
Railroad  Company  had  pleaded  a  written  con- 
tract confining  Its  liability  to  its  own  Une, 
wfaldi  terminated  at  Waca  Plaintiff,  aa  to 
SWA  written  amtraet*  alleged  facts  and  dr- 
cnmstances  which  would  defeat  it  as  the  con- 
tract of  shipment  unda  a  uniform  line  of 
decisions  in  this  state.  The  Missouri,  Kan- 
sas &  Teus  Railway  Company  of  Texas  was 
also  a  defendant,  but  a  verdict  for  said  oam- 
pany  was  returned  by  direction  of  the  court. 
Asalnst  the  appellant  the  verdict  was  for 
$230l 

The  second,  third,  and  twenty-seventh  as- 
■Ignments  of  error  are  overruled.  It  was,  in 
our  opinion.  Hot  necessary  for  plaintiff  to 
deny  nnder  oath  the  ezecution'of  the  written 
contract,  in  order  to  avoid  it  for  duress, 
frand,  mistake,  or  the  like.  Bj.  v.  Jat^son, 
86  S.  W.  47, 11  Tex.  Ct  Rep.  855. 

The  propositloiui  advanced  under  the  sixth 
asslgnmoit  are  foreign  to  it 

VnAet  the  eighth  assignment  it  is  claimed 
that  the  undisputed  facts  faited  to  show  any 
damage  to  plaintiff's  cattle  whUe  on  appel- 
lant's line;  hence  It  was  error  to  submit  to 
the  Juxy  appellant's  llablllly  if  the  written 
contract  was  found  to  prevail.  Tbln  conten- 
tion is  not  Bubstontiated.  It  was  in  evidence 
that  the  cattle  did  not  arrive  at  Ft.  Worth 
viien  they  should  have  done,  but  did  so  so 
late  in  the  day  that  the  nurket  for  that  day 
was  practlcany  dosed.  The  delay  occurred 
on  an>dlanVs  Une.  There  wui  proof  tiiat  the 
delay  fn  readiing  there  would  result  in 
sbriiftage  over  and  above  that  which  would 
have  oocuxred  had  th^  not  been  delayed. 
Plalntlfl  received  less  for  his  cattle  than 
their  market  price  that  prevailed  at  Ft 
Worth  on  the  day  they  reached  there.  What 
plaintiff  received  for  his  cattle  and  what  he 
woold  hare  received  had  tb^  reached  thm 
at  the  proper  time  was  shown.  What  is  here 
said  disposes  of  the  fourteenth  assignment 
Under  the  same  asBigmnent  we  have  the  fur- 
ther proposition  that  the  charge  complained 
of  put  the  burden  on  defendant  to  show  fliat 
iber%  was  no  oral  contract  but  this  we  And 
was  not  the  case. 

The  elevoith  and  twelfth  assignments  are 
wlthoat  any  merit  whatever. 

The  seventemth  and  twentieth  ass^nments 
complain  of  the  refusal  of  special  Chaises, 
vUdi.  if  given,  would  have  assumed  that 
tboe  was  no  oral  contract 

In  this  case  there  was  no  necessity  fw 
deflnlng  the  term  *^^IIgenoe,**  because  the 
act  complained  of  was  delay.  Hence  we  over^ 
rale  the  twenty-first  assignmoit 

The  twsitr-thlrd  assignment  is  overruled, 
because  a  charge  on  the  measure  of  damages 
wu  given  as  appellant  asked,  as  appears  from 
the  siqiplemaital  transcript 

The  witness  Drahm  was  properly  allowed 


to  testify  from  his  own  knowledge  as  to  what 
was  the  freight  rate  from  one  point  to  an- 
other. As  to  the  particular  freight  rate  he 
was  testlfylDg  about,  he  testified  he  knew  it 
because  he  had  paid  it  a  number  of  times, 
and  bad  been  told  by  the  agent  what  it  was. 

The  thirty-fourth  assignment  complaioB  of 
the  following  testimony  of  witness  Miller: 
"After  arriving  at  Waco,  and  aft^  ha^ng 
boarded  the  train  on  Qie  transfer  trade,  I 
heard  a  man  who  was  on  the  engine  of  the 
transfer  trat^  make  tbe  following  stetement: 
*I  was  called  out  to  meet  tbis  train  of  tbe  T. 
G.  R.  R.  Oa  at  8  o'clock  this  morning.*  "  The 
stot^ent  of  facts  shows  this  testimony  in 
the  connection  In  which  it  was  given  by  tbe 
witness  thus;  "We  got  to  Waco  about  6  to 
the  morning.  When  we  got  to  Waco,  they 
cut  our  cars  off  this  side  of  Waco,  at  the  end 
of  the  Central  tracks,  i  supposa  I  crawled 
up  on  the  cars,  and  th^  took  us  over  to  the 
M.,  ^  &  T.  I  rode  over  on  the  cars.  After 
boarding  the  train  on  the  transfw  trac^  I 
beard  a  man  who  was  on  the  engine  of  the 
transfer  track  make  the  following  statement 
to  wit  'I  was  called  out  to  meet  this  trato  of 
the  Texas  C«itral  R.  R.  at  8  o'clock  this 
morning.' "  The  teiidency  of  this  testimony 
was  to  prove  that  the  Tens  Central  Railroad 
had  made  an  unreasonable  dday  of  three 
hours  before  reaching  Waca  It  Is  not  nec- 
essary to  Inquire  into  Ito  admissibility,  ow- 
ing to  the  undisputed  testimony  substantially 
to  the  same  effect 

W.  C.  Tucker,  a  witness  fbr  appellant  gave 
the  testimony  most  favorable  to  It  He  testi- 
fied that  from  Mathews  Switch,  where  tiiese 
cattle  were  taken  on,  to  Cisco,  it  was  44  or  45 
miles,  and  tb^  wore  tiien  five  hours  out  fnun 
Mathews  SwitdL  The  testimouf  showed  the 
minimum  of  average  speed  for  such  a  trato 
was  13  miles  an  hour,  and  they  stcqpped  at 
Cisco  40  or  50  mtoutes.  At  R^nolds,  which 
was  7  or  8  miles  out  from  Mathews  Switch,  a 
drawhead  pulled  out  ot  the  engine,  and  th^ 
had  to  chato  the  engtoe  to  the  cars.  Thus, 
IIP  to  the  time  of  leaving  CHsco,  a  detay  had 
beoi  sustained  of  between  two  and  three 
hours.  His  teetlmooy  todicatra  other  delays 
befine  arriving  at  Waca  In  view  ot  this  tes- 
timony, and  more  spedfic  testimony  by  plato- 
tUTs  witnesses,  which  was  not  contradicted, 
we  think  the  testimony  cmnplatoed  of  was  not 
calculated  to  prejudice  appellant  But  fOr 
such  delay  (the  run  on  the  Missouri,  Kansas 
&  Texas  being  expeditions,  as  was  deariy 
tiiown)  the  catUe  would  have  rmched  Ft 
Worth  some  bouza  sooner,  and  to  time  t<a  tbe 
market 

The  thirty-fifth  asslgnmat  is  not  stIIq;lor^ 
ed  by  the  evidence.  The  assignment  is  based 
on  the  stetement  of  plaintiff's  witoess  Blincr: 
"There  was  no  market  at  Ft  Worth  for 
West's  cattie  at  the  time  they  arrived.  They 
said  that  the  market  was  dosed."  The  oon- 
tenUtm  Is  that  as  tbete  was  no  other  testi- 
mony tending  to  show  that  the  market  was 
closed  when  plaintiff's  cattle  arrived  there, 
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the  admlBBloa  of  the  testimony.  It  being  hear- 
say, constitutes  reversible  error;  that  the  cat- 
tle arrived  at  Ft  Worth  between  12  and  1 
o'clock,  according  to  Miller,  and  the  mai^et 
did  not  dose  until  S  p.  m.  The  cattle  were 
delivered  at  2  p.  m.,  and  there  was  no  testi- 
mony as  to  difference  In  the  morning  and 
evening  market  This  above  Is  not  a  fair 
statement  of  the  testimony.  Plaintiff  West 
testified:  "We  got  our  cattle  In  the  yards  at 
Ft  Worth  somewhere  between  2  and  3  o*clo<±, 
I  stayed  around  the  pens  until  about  sun- 
down, and  during  that  time  saw  no  cattle 
sold  at  all."  Miller  testified  that  the  cattle 
were  not  delivered  until  between  2  and  8 
o'clock.  He  was  certain  that  they  never  tam- 
ed the  cattle  out  of  the  cars  until  that  time, 
and  it  was  some  time  later  before  they  were 
turned  Into  the  pens.  Also  after  the  cattle 
were  In  the  pens  no  selling  or  buying  was  go- 
ing on.  The  witness  referred  to  by  appellant 
as  testifying  to  the  market  closing  at  0  o'clock 
stated  that,  as  far  as  packing  bouses  were 
concerned,  the  market  closed  at  8  o'clock,  but 
outside  buyers  kept  buying  as  late  as  6  p.  m. 
No  one  testified  to  any  transaction  occurring 
after  these  cattle  were  delivered.  Under 
these  circum stances  the  assignment  Is  over- 
rifled. 

The  forty-first  and  thirty-first  assignments 
must  also  be  overruled.  The  testimony  of 
witnesses  excluded  was  as  to  the  custom  or 
habit  of  this  defendant  and  other  railroads 
in  requiring  written  contracts  for  the  shlp- 
m&xt  of  cattle ;  also  as  to  the  custom  or  hab- 
it of  plalntUTs  agent  who  shipped  these  cat- 
tle In  making  written  contracts.  This  testi- 
mony was  improper. 

We  think  there  was  no  error  in  Instructing 
the  jury  to  find  for  the  Missouri,  "Kansaa  & 
Texas  Railway  Cionimny  of  Texas, 

Affirmed. 


aAN  ANTONIO  TRACTION  OO.  v.  TOST.* 
(Oouit  of  OItU  Appeals  of  Texas.   May  24, 

1905.) 

1.  Stkbkt  RAiXAOAns  —  InjuEm— Insnuo- 
tions—Unavtbobized  laauu. 

Where  plaintiff  charges  negligence  in  de- 
fendant's permitting  Its  rails  to  become  char- 
ged with  electricity,  caasing  his  horse  to  fall 
and  throwing  him  from  his  cart,  and  alleges 
that,  after  toe  horse  was  on  the  ground,  de- 
fendant's servants,  not  having  the  car  under 
control,  ran  It  against  plaintiff,  an  Instmction 
to  find  for  plaintiff  If  the  jury  believe  that  de- 
fendant's car  collided  with  plaintiff's  cart  by 
the  negligence  of  defendant's  employes,  and  such 
negligence  was  the  proximate  cause  of  the  col- 
lision, or  if  Che  car  was  being  operated  with  or- 
dinary care,  but  plaintiff  was  on  defendant's 
track  in  a  position  of  peril,  and  defendant's 
employes  knew  his  position  of  ^ril,  and  failed 
to  exercise  ordinary  care  to  avoid  Injuring  him. 
Is  erroneous,  as  not  presenting  tiw  issues  in- 
volved. 

2.  Affxai^Failubi  to  Absicir  Bbbob— S^< 

RCr-^UHDAUBKIAIi  EBSOBS. 

Where  an  lastnictlim  authorizes  a  flndliw 
for  plaintiff  on  an  issue  not  made  by  die  plead- 

•BebiulDg  OenM  June  tt,  IM. 


tog,  the  error,  though  not  assigned,  b  so  fon- 
dsniental  as  to  retiaire  the  court  to  act  on  It 

Aiqpeal  from  Bexar  Oountr  Court;  B.  B.  I 
Ore^  Judge.  I 

Action  by  Fred  Yost  against  tbe  Ban  An- 
tonio Traction  Company.  From  a  Judgment 
for  plalntUE,  defendant  ai^>eala.  Beveraed. 

Qeo.  B.  Taltafon^  fc»  aK>^lant  J.  R.  ' 
Norbm,  fw  appeUea 

NEILL,  J.  This  is  a  suit  by  appellee 
against  appellant  for  damages.  The  plaia- 
tUf,  after  averring  that  while  he  was  pass- 
ing along  a  public  street  of  the  dty  of  San 
Antonio  he  was  thrown  from  the  cart  In 
which  he  was  riding,  by  the  negligence  of 
defendant  in  his  petition  states  the  negU- 
gence  as  follows: 

"Plaintiff  aliegea  that  tbe  defendant  was 
negligent  In  this:  that  It  failed  to  prevent 
said  rails  from  becoming  charged  with  elec- 
tricity, so  as  to  render  them  dangerous  for 
horses  or  pedestrians  to  step  upon,  and  be- 
ing shocked  thereby,  as  was  its  duty  to  do. 
and  negligently  caused  said  rails  to  become 
charged  in  a  dangerous  manner,  and  In  such 
manner  as  to  cause  the  horse  drawing  tbe 
cart  in  which  plaintiff  was  riding  to  fall 
when  stepping  on  same,  which  resulted  In 
throwing  plaintiff  out  of  said  cart  upon  tbe 
street  ai^d  said  negligence  proximately 
caused  pialntlfTs  aforesaid  injuries. 

"Plaintiff  further  allies  that  the  defend- 
ant was  negligent  In  this:  that  its  <^»era- 
tlves  and  employte  In  charge  of  one  of  Its 
electrical  cars,  which  was  at  that  time  being 
operated  upon  the  track  upon  Austin  street, 
failed  to  control  said  car,  and  failed  to  ex- 
ercise proper  care  to  prevent  running  said 
car  against  said  cart  and  plaintiff  after  said 
horse  had  become  shocked  and  had  fallen, 
and  plaintiff  had  been  thrown  out  of  said 
cart  as  was  tils  duty  to  do,  and  n^ligoitly 
ran  said  car  upon  and  against  said  cart 
and  against  plaintiff,  and  said  negligence  al- 
so proximately  caused  plaintiff's  aforesaid 
Injuries." 

It  will  be  observed  that  In  the  first  para- 
graph quoted  the  negligence  charged  is  de- 
fendant's i>ermitting  Its  rails  to  be  charged 
with  electricity  In  such  manner  as  to  cause 
the  horse  to  fall,  resulting  in  throwing  plain- 
tiff from  the  cart  In  the  street  and  injuring 
him.  In  other  words,  permitting  the  rails  to 
be  charged  with  electricity  was  defendant's 
negligence,  and  the  fall  of  the  horse,  and 
plaintiff's  being  thrown  from  the  cart  and 
Injured,  Its  consequences.  In  the  second 
paragraph  the  negligence  charged  Is  the  fail- 
ure of  defendant's  servants  to  control  the 
car,  and  their  failure  to  exercise  proper  care 
to  prevent  running  the  car  against  tbe  cart 
and  plaintiff  after  the  horse  had  been 
shocked  and  fallen,  and  platntlff  had  been 
thrown  out  of  said  cart  and  in  running  the 
car  against  the  cart  and  the  plaintiff.  Id 
other  words,  after  the  horse  had  been  shocked 
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and  plaintUf  thrown  on  ttw  ground,  defend- 
ufB  Mrranti  <^ratlDs  the  car,  not  bav- 
ins It  under  control,  in  tbelr  failure  to  ex- 
erdw  proi>er  care,  ran  the  car  against  the 
cart  and  plaintiff,  thereby  causing  hla  inju- 
ries. In  its  charge  the  court  InBtmcted  the 
jury,  if  they  believed  from  the  evidence  that 
a  car  of  defendant  collided  with  a  cart  In 
which  plaintUt  was  riding,  and  that  such 
collision  was  caused  by  the  negligence  of  lt» 
employes  In  control  of  the  car,  and  that  such 
negilgence  was  the  proximate  cause  of  the 
roUlslon  and  resulted  In  plaintiff's  injury, 
then  to  find  for  him ;  that  if  they  beliered 
ftom  tbe  eridence  that  the  car  of  defradant 
was  being  operated  with  ordinary  care,  yet, 
if  they  believed  plaintiff  was  on  defend- 
anf  B  track  In  a  position  of  peril,  and  de- 
fendant's employes  knew  hia  poBitifm  of 
peril,  and  failed  to  exercise  ordinary  care 
to  avoid  Injuring  him,  then  to  find  for 
plaintiff.  So  much  of  the  charge  as  we 
have  In  substance  recited  presents  the  only 
issues  upon  which  the  Jury  were  authorized  to 
find  for  plaintiff.  In  another  paragraph  the 
Jury  were  told,  If  they  believed  from  the  evl- 
dsice  Oie  plaintiff  was  not  thrown  out  of  hia 
cart  by  reason  of  a  collIsloD  with  defend- 
ant's car,  to  find  for  the  defendant  It  Is 
thus  seen  there  was  no  presentation  by  the 
charge  of  the  grounds  of  negligence  alleged 
by  plaintiff  as  his  cause  of  action,  but  that 
grounds  of  n^Ilgraice  averred  were  express- 
ly withdrawn,  and  entirety  different  facts 
f^fHD  those  averred  were  submlttedi  and  the 
Jury  Instructed  to  find  for  him  upon  them  if 
they  believed  from  the  evidence  they  were 
proven.  Unless  the  plaintiff  was  thrown 
from  his  cart  by  the  fall  of  his  horse,  caused 
eithw  from  the  animals  being  shocked  by  a 
current  of  electricity  with  which  the  rails 
of  the  track  were  charged  through  defend- 
ant*! mvllgence,  and  plaintiff  was  thereby 
Injured,  or  while,  after  being  thrown  from 
this  cart  by  reason  of  the  fall  of  the  horse, 
caused  by  a  shock  of  electricity  from  the 
rails  (whether  by  defendant's  said  n^Il- 
gence  or  otherwise),  he  was  on  the  ground, 
defendant's  servants  In  charge  of  the  car 
negligently  ran  It  against  the  cart  on  plain- 
tiff, and  thereby  injured  him,  he  could  not, 
under  the  auctions  in  his  petition,  l^lly 
recover  damages  for  his  Injuries.  There 
was  no  auction  in  the  petition  that  plain- 
tiff was  thrown  from  his  cart  and  Injured 
by  a  collision,  or  that  he  was  In  a  position 
of  peril  which  was  discovered  by  appellant's 
servants  operating  the  car  In  time,  by  the 
exerdse  of  the  means  at  hand,  to  have  avoid- 
ed Injuring  him,  and  that  his  injury  was 
caused  by  their  negligent  failure  to  exercise 
such  means.  Yet  these  were  the  grounds  of 
negligence  submitted,  to  the  exclusion  of 
thoae  alleged,  and  upon  which  the  verdict 
was  found  and  the  judgment  rests.  It  is 
error  to  Instruct  a  jny  to  find  for  a  plaintiff 
npoo  an  issue  not  made  by  his  pleadings. 
Wbll*  this  errw  Is  not  assigned  by  tbs  ap- 


pellant, It  Is  apparent  vjfon  the  face  of  the 
record,  and  from  Its  v^  nature  Is  so  funda- 
mental as  to  require  the  court  to  notice  and 
act  upon  It.  For,  as  Is  held  by  the  Supreme 
Court  In  Wilson  v.  Johnson,  94  Tex.  278,  60 
S.  W.  242,  "an  error  apparent  upon  the  face 
of  the  record,"  which  may  be  considered 
without  assignment.  Is  a  "prominent  error, 
either  fundamental  In  character,  or  deter- 
mining a  question  upon  which  the  very  right 
of  the  case  depends."  Of  such  prominence 
Is  the  error  In  the  charge. 

The  errors  assigned  are  such  as  are  not 
likely  to  arise  on  another  trial. 

For  reason  of  the  error  indicated,  the 
Judgment  of  the  county  court  la  reversed, 
and  the  cause  remanded. 


LASATBB  V.  FIRST  NAT.  BANK  OT 
JAGKSBOBO. 
(Ooort  of  Givll  Appeals  of  Texas.  July  1« 
1906.) 

UsuBT— Bxcoraar  or  PiHAurr— PAximrr  bt 
SuBcrr. 

A  dlsdiarse  of  a  note  by  a  sure^  by  ^v- 
ing  his  own  note  In  renewal  thereof  does  not 
operate  as  a  payment  by  the  principal  in  sucn 
sense  as  to  entitle  him  to  avul  himself  of  tiis 
federal  statute  authorising  the  reooveiy  fnm 
a  national  bank  of  twice  the  amount  of  usari- 
ous  interest  paid  to  the  bank,  nor  does  the  snb- 
seqaanC  paym«it  of  the  renewal  note  by  the 
sure^  operate  to  give  the  principal  a  canae  of 
action  under  such  statute. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  <t, 
Oent  Dig.  Banks  and  Banking,  |  1046;  rfA.  40, 
Gent.  I>lg.  Principal  and  flntety,  H  482.  494.] 

Appeal  tarn  District  Omrt;  Jack  Oonnty; 
J.  W.  PattsnMm,  Jodga. 
Remand  trmn  flw  Supnnw  Ooort  of  tbe 

United  States. 

Wayne  H.  Lasator  and  Howard  Martin, 
for  ajwellant  Thos.  D.  Sporer,  for  aiqjiellee. 

SPBBB,  J.  This  suit  Is  again  before  na 
upon  a  Judgment  of  the  Supreme  Court  of 
the  United  States  reversing  the  judgment  of 
reversal  and  rendition  heretofore  rendered  In 
this  court  on  November  8,  1902.  For  a  full 
statement  of  the  nature  of  the  case,  and  of 
the  facts  material  to  the  questions  involved, 
see  the  opinions  of  this  court  and  of  the 
Supreme  Court  on  certified  queBtions  In  72 
a  W.  1054,  1057. 

In  the  opinion  of  tills  court  deciding  the 
case  upon  the  original  hearing,  what  we  con- 
sldv  to  be  the  most  material  question  In- 
volved was  disposed  of  in  the  following  lan- 
guage: "The  payment  made  by  A.  M.  Las- 
ater,  the  surety,  who  purchased  the  mort- 
gaged cattle  &om  appellant,  and  in  consid- 
eration thereof  agreed  to  pay  off  the  note  to 
the  bank,  and  In  discharge  thereof  uecnted 
his  own  note,  which  was  afterward  paid, 
was  In  law  a  payment  by  appellant  In  prop- 
erty, and  the  same  aa  payment  in  money." 
Upon  a  motion  for  rehearing  being  filed  by 
the  bank,  this  court  certified  to  the  Supreme 
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Court  for  answer  ttM  qneations  sbown  In  tlie 
certificate,  as  Incorporated  In  tta«  Snpreme 
Court  opinion  already  referred  to.  The  Su- 
preme Court  answered  generally  tbat  fbe 
opinion  of  tbls  court  correctly  decided  the 
a«ra-al  points  presented.  This  court  there- 
upon overruled  the  motion  for  rehearing, 
whereupon  the  appellee  removed  the  cause 
by  writ  of  error  to  the  United  States  Suprone 
Courf,  where  a  judgment  was  rendwed  re- 
versing the  Judgment  of  this  court,  and  re- 
manding the  cause  for  further  proceedings 
not  Inconsistent  with  that  oplniou.  First 
National  Bank  of  Jacksboro  t.  J.  L.  Laaater, 
106  U.  a  115.  25  Sup.  Ct.  206,  49  L.  Ed.  408. 

The  question  decided  by  this  court  in  the 
language  heretofore  quoted,  and  by  the  Su- 
preme Court  upon  the  certificate.  Is  thus  dis- 
posed of  Mr.  Justice  Brewer  in  the  fol- 
lowing language:  "The  mere  discharge  by 
A.  M.  Lasater  of  the  note  executed  by  hlm- 
self  and  J.  L.  Lasater  by  giving  his  own  note 
In  renewal  thereof  would  not  uphold  a  recov- 
ery from  the  bank  on  account  of  usurious  In- 
terest in  the  former  note.  Brown  v.  Marion 
National  Bank,  169  U.  S.  416,  42  L.  Ed.  801, 
18  Sup.  Ct  890.  The  payment  contemplated 
by  the  statute  Is  an  actual  payment,  and  not 
a  further  promise  to  pay.  and  was  not  made 
until  the  bank  In  June,  1901,  received  its 
money.  Prior  to  the  renewal  by  A.  M.  Lasa- 
ter, In  October,  1900,  tliere  w«:e  only  two  or 
three  small  cash  payments  on  the  Indebted- 
ness." It  was  only  \x[>on  the  theory  that  the 
discharge  by  A.  M.  Lasater  of  the  note  exe- 
cuted by  himself  and  J.  L.  Lasater,  by  giving 
his  own  note  in  rraewal  thereof,  '*wa8  In  law 
a  payment  by  appellant  in  propwty,  and  the 
same  as  payment  In  money,"  that  this  court 
in  the  first  place  reversed  the  Judgment  of 
the  district  court  and  rendered  one  in  favor 
of  appellant  But  this  construction  of  the 
federal  statute  being  held  to  be  erroneous  by 
the  Supreme  Court  of  the  United  States,  It 
follows  that  If  appellant  ever  had  a  cause 
of  action  for  usurious  interest  paid  the  bank. 
It  was  by  reason  of  the  subsequent  actual 
payment  made  by  A.  M.  Lasater  In  June, 
1901.  This  court  never  intended  to  bold,  nor 
do  we  think  It  should  be  held,  that  appellant 
can  avail  himself  of  this  final  payment  made 
by  A.  M.  Lasater.  If  appellant  ever  paid 
usurious  Into-est  to  appellee,  it  was  on  the 
17th  day  of  October,  1900,  at  the  time  when 
A.  M.  Lasater  took  np  appellant's  note  by 
substituting  his  own.  Clearly,  appellant's 
debt  was  discharged  at  that  time.  He  never 
afterward  owed  the  appellee  anything,  and 
the  appellee  never  took,  received,  reserved,  or 
charged  any  Interest  whatever,  so  far  as  he 
Is  concerned.  When  A.  M.  Lasater,  in  June, 
1901,  paid  the  bank  the  sum  of  ^,457,  he 
paid  his  own  debt  and  not  appellant's. 
Then,  If  the  transaction  of  October  17th, 
whereby  appellant's  Indebtedness  to  the  bank 
was  discharged  and  be  was  released,  would 
□ot  uphold  a  recovery  from  the  bank,  it  is 
dear  to  cor  minds  tliat  irrespective  of  the 


question  of  fraud  upon  his  part  In  withhold- 
ing from  his  trustee  in  bankmpti?  notice  of 
title  existence  of  this  claim,  upon  which  tbe 
cause  was  decided  in  the  United  States  So- 
preme  Court,  appellant  has  no  case,  and  the 
judgment  of  the  district  court  should  be  af- 
firmed. 

For  this  reason,  and  in  obedience  to  tbe 
mandate  of  the  United  States  Suprane 
Court  the  judgment  of  the  district  court  is 
Id  all  ttibagu  afBrmed. 


MOBONEY  V.  COOMBES  et  al.* 
(Court  of  CiTil  Appeals  of  Texas.   Jons  8, 
1905.) 

1.  PainCIPAI.    XKD    SUBGTT  — DlBOIUBOX  OP 

StrsErr— Extension  of  Tnra— Eviochce. 
Iq  an  action  oa  notes  and  seeing  a  fore- 
closoie  of  a  mortsaga  securing  them,  evidence 
that  a  part  of  the  conaidoration  of  tike  mon- 
aage  was  a  contemporaneous  parol  agreement 
by  plaintiff  with  the  principal,  made  withoat 
the  knowledge  of  the  sareties  aa  tbe  notes,  to 
extend  the  time  of  paysftoit  of  ths  notes,  wu 
admissible  as  aiteeting  Uie  liability  of  the  sore- 
ties. 

2.  Sauk— COTTTBADICTIRQ  Wbitino. 

Tbe  evidence  was  not  inadmisslMe  w  tiw 
ground  that  tt  varied  or  conttadietad  an  sd- 
ambiguoos  written  omtraeL 

Appeal  from  District  Court;  Dallu  OoimtT: 
Bichard  Morgan,  Judge. 

Action  by  W.  J.  Moroney  against  Z.  K. 
Coombes  and  others.  From  a  judgment  tot 
plaintiff  as  against  Z.  B.  Coombes,  and  In 
favw  of  tbe  other  defendants,  plaintiff  ap- 
peals. AfBnned. 

0.  L.  Simpson,  for  appelant  W.  A.  Hud- 
son, for  appellees  Hlnton  and  Brumln. 

TALBOT,  J.  PlaintUr,  W.  J.  Uoteuej, 
brought  suit  against  defendanti.  Z.  & 
Coombes,  Jr„  Charles  Comnbea,  W.  K. 
Coombes,  J.  W.  Hlnton,  and  IL  Bnuum, 
to  noarex  tlie  balance  doe  <m  tliree  notes 
exocnted  1^  Z,  B.  Oomnbea,  Jr^  as  prlndpal 
and  Charles  B.  Ooombes,  J.  W.  Hlntmi,  and 
A.  B.  Brannln  as  nuetiei^  payable  to  tlis 
order  of  Martin  Aner,  and  indorsed  by  Aner 
to  plaintiff,  and  to  foreclose  a  mortgage 
securing  said  notes  executed  by  Z.  E. 
Co<Hnbe8,  Jr.,  to  plalntlfl  m  a  WoA  ot  land 
in  Benjamin,  Tex.  W.  N.  Coombes  bsd' 
waived  a  prior  Uen  In  favor  of  plalntlfl,  and 
was  made  a  party  mwely  to  perfect  tlie  fivs- 
closure  Obftries  B.  Coombes  catabHsbed 
the  defense  of  minm4ty,  and  oa  tUs  polat 
no  Queatitni  Is  raised  on  this  ai^eaL  I>^ 
fendant  Z.  B.  Coombes,  Jr^  made  d^anlt. 
W.  N.  Coombes  filed  a  disclaimer,  and  d^ 
fendants  Brannln,  Binton,  and  Charies  E. 
Coombes  pleaded,  amoi^  oUier  things,  is 
substance,  that  they  wen  sareties  om  siM 
notes,  and  that  a  part  of  tbe  constdrntkiB 
for  said  mortgage  was  the  cMitempora»oaf 
parol  agrennent  of  plaintiff  that  tbe  ptr 

•Rehaarlng  denied  June  U,  1M6,  a&d  writ  of  errv' 
dealed  br  Supreme  CourL 
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ment  of  said  notes  should'  be  extended  for 
uiie  year,  and  that  Bald  snreUes  shotild  be 
discharged,  and  that  Bald  parol  agreement 
was  made  wlthoot  the  knowledge  or  consent 
of  said  anreties.  A  trial  by  jury  resulted 
In  a  verdict  and  Judgment  In  favor  of  plain- 
tiff against  Z.  E.  Coombes,  Jr.,  for  the  sum 
of  $810,  with  a  foreclosure  of  the  mortgage 
lien,  and  In  favor  of  defendants  Brannin, 
Hlnton,  and  Charles  E.  Coombes,  that  plain- 
tiff take  nothing  as  to  them,  and  that  they 
recover  their  costs,  from  which  judgment 
appelant  has  appealed. 

The  assignments  of  error  present  but  one 
Question  for  onr  determination.  Testimony 
was  offered  by  defendants  Brannln,  Hlnton, 
and  Gharies  B.  Coombes  in  support  of  their 
plea  that,  as  a  part  of  the  consideration  for 
the  mortgage  sought  to  be  foreclosed,  appel- 
lant, at  the  time  of  the  execution  of  said> 
mortgage,  entered  into  an  agreement  with 
Z.  E.  Coombes,  Jr.,  the  principal  obligor  on 
the  notes  sued  on,  extending  the  time  of 
the  payment  of  said  notes  and  discharging 
these  defendants  from  all  liability  as  sure- 
ties thereon,  without  their  consent.  Appel- 
lant objected  to  the  admission  of  this  evi- 
dence on  the  ground  that  It  varied  the  terms 
of  a  valid  written  Instrument.  The  objec* 
tion  was  overruled,  and  this  action  of  the 
court  Is  assigned  as  error.  We  think  there 
was  no  error  In  the  admission  of  this  testi- 
mony. It  Is  settled  law  that  the  Ilabill^  of 
a  surety  or  guarantor  Is  limited  to  and  con- 
trolled by  the  very  terms  of  the  contract 
oat  of  which  his  obligation  arises.  If  the 
contract  be  materially  changed  by  the  prin- 
cipals thereto  without  his  consent,  he  win 
be  released,  without  regard  to  whether  he 
has  been  benefited  or  prejudiced  by  such 
change,  and  U  follows  that  parol  evidence 
la  admissible  under  proper  pleadings  to  show 
anch  change.  Byan  v.  Morton,  6S  Tex.  260; 
Stafford  v.  Christian  (Tex.  Civ.  App.)  79  S.  W. 
59G;  Lane  v.  Scott,  D7  Tex.  367.  Falling 
within  the  above  rule  la  a  contract  by  the 
principal  obligor  in  a  promissory  note  ex- 
tending the  time  of  the  payment  oJ!  such  note 
19011  a  valuable  consideration,  without  the 
consent  of  the  surety  sought  to  be  held. 
Such  extension  creates  a  new  and  binding 
contract,  and  is  such  an  alteration  of  the  old 
contract  as  will  release  a  surety  thereon, 
if  made  without  his  consent 

Appellant's  further  contention,  that  the 
testimony  was  inadmissible  to  show  that  a 
part  of  the  consideration  for  the  execution 
of  the  mortgage  sought  to  be  foreclosed  was 
a  contemporaneous  parol  agreement  between 
the  principals  to  the  note  sued  on  that  the 
defendants  as  sureties  thereon  should  be  dls- 
charged,  cannot  be  sustained.  There  is  noth- 
ing upon  the  face  of  the  mortgage  that  dis- 
cIoees<8uch  an  agreement,  but  the  establish- 
ment of  such  an  additional  consideration  by 
extraneous  proof  does  not  violate  the  rule 
which  prohibits  the  Introduction  of  parol 
arldence  to  vary  or  contradict  an  unambig- 


uous written  contract  To  this  effect  la  the 
holding  of  the  Court  of  Civil  Appeals  of  the 
Tlilrd  District  in  the  case  of  Martin  et  a1.  v. 
Botan  Grocery  Co.,  66  S.  W.  212,  In  which  a 
writ  of  error  was  denied  by  our  Supreme 
Court  The  facts  In  that  case  are  so  nearly 
Identical  with  the  facts  in  the  case  at  bar 
that  we  think  they  are  not  distinguishable 
on  principle.  In  such  case  it  is  not  necessary 
to  allege  fraud,  accident,  or  mistake  In  order 
to  render  such  testimony  admissible.  The 
testimony  upon  the  tesue  was  conflicting,  but 
the  verdict  of  the  jury  embraces  the  finding 
that  the  payment  of  the  notes  was  extended 
and  sureties  discharged  as  alleged,  and  the 
evidence  sustains  such  findings. 

There  was  no  error,  either  in  the  admis- 
sion of  the  evidence  objected  to  or  the 
charge  of  the  court,  submitting  the  lasnes 
to  the  jury,  and  the  judgment  of  the  court 
below  Is  affirmed. 


SANGER  BROS.  v.  BEUNDON. 

(Gonrt  of  Olvtl  Appeals  of  Texas.  May  81, 

1900.) 

WaoNorui.  ArrACHinEira— Uni,uthobized  Is- 

BUANCB  OF  WbIT— RATinOATIOH  —  LlABXLI- 

TT  OF  Plaintiffs. 

Where  defendant's  property  was  wrongful- 
ly seized  under  a  writ  pnritoraiig  to  be  signed 
by  the  justice  txfore  whom  the  action  was  com- 
menced, and  plalntlfEs  ratified  and  adopted  the 
lasuanee  and  execution  of  the  writ  they  were 
liable  for  the  wrongful  conversion,  thoosh  the 
writ  was  not  in  fact  signed  by  the  justice  or 
by  one  having  authority. 

[Ed.  Note. — For  cases  in  point  see  vol.  D, 
Cent  Dig.  Attachment  I  18^} 

Appeal  trom  Hill  County  Court;  L.  a  Hill. 
Judge. 

Action  by  Sanger  Bros,  against  T.  H. 
Brandon,  In  which  defendant  filed  a  plea 
of  reconvention.  From  a  Judgment  for  de- 
fendant on  the  plea,  plalntUb  ajoul*  Af- 
firmed. 

A.  P.  UeKlnnon,  tm  appellanta.  Derd«n 
A  irtii^ngti^  tar  sffpeHloa. 

KEY,  J.  This  suit  originated  in  a  justice 
of  the  peace  court  was  appealed  to  the 
county  court  Acting  under  a  writ  signed 
with  the  name  of  the  Justice  of  the  peace, 
the  constable  seized  certain  personal  prop- 
erty belonging  to  the  defendant,  and  the  lat- 
ter filed  a  plea  in  reconvention  to  recover 
damages  on  account  of  such  seizure.  Sang- 
er Bros.,  the  plaintiffs  in  the  suit  dismissed 
the  same,  and  the  case  was  tried  on  the  plea 

reconvention,  resulting  in  a  judgment  for 
the  defendant  for  $49.80,  and  the  plaintiffs 
have  appealed. 

There  is  no  statement  of  facts  in  the  tran- 
script but  the  trial  judge  fDed  elaborate  con- 
cluBioQS  of  fact  &hd  it  is  contended  that 
such  findings  fall  to  show  that  Sanger  Bros, 
were  responsible  for  the  seizure  of  the  de 
fondant's  proper^  under  the  alleged  writ 


Digitized  by  Google 


432 


m  BOUTHWaSTBRN  BBPOBTBB. 


It  It  be  conceded  tbat  the  Justice  of  the  peace 
could  not  authorize  any  other  person  to  sign 
hlB  name  to  a  writ  or  other  official  docu- 
ment, and  tbat  he  did  not  himself  sign  the 
writ  referred  to,  neTertheless  appellants 
were  properly  held  to  be  liable  for  the  con- 
version of  appellee's  property,  because  the 
findings  of  fact  show  that  they  ratified  and 
adopted  the  acts  of  those  who  caused  the  al- 
leged writ  to  be  Issued  and  executed. 

No  error  has  been  shown,  and  the  Jodg- 
ment  is  affirmed. 

Affirmed* 


G0LLIN8  et  al.  t.  BRYAN. 

(Conrt  of  CM\  Appeals  of  Texas.   Jane  14, 
1905.) 

1.  HOBBAHD  AND  Win— COHMDITITT  PBOF- 
EBTT— IlCPBOTmiraB  OH  Wxn*8  SEPUUBf 
ESTA-nS— FBSSUliPTIOH. 

No  presumption  arises  that  Improvements 
erected  by  a  hnsband  out  of  commanity  funds 
on  land  which  is  the  separate  property  of  the 
wife  are  a  gift,  in  the  absence  of  erioenee  to 
show  sndi  intentlmu 

[Ed.  Note,:— For  cases  in  point,  ase  ytiL  26, 
Gent  Dig.  Husband  and  Wife,  H  909^  B1&] 

2.  Samb  —  liiABiUTT  or  Wira'B  Sspabatk 
Pbopbbtt. 

The  separate  property  of  a  wife  cannot  be 
sold  to  reimborse  the  community  estate  for  im- 
provements made  out  of  community  funds. 

[Bd.  Note.— cases  in  point,  see  toL  26, 
CJent  Dig.  Husband  and  Wife,  H  B77-^,  909J 

8.  Sake  —  Bankbdptct  or  Husband— Sau 

OV  OoiOCUniTT  PaOPEBTT. 

Wlieni  funds  belonging  to  ctnnmanity 
estate  of  husband  and  wife  were  used  by  the 
husband  in  tha  erection  of  Improvements  on  his 
wife's  separate  real  estate,  and  the  fond  re- 
mained to  that  extent  community  property,  the 
bnsbsnd's  trustee  in  bankruptcy  was  entitled 
to  recover  the  amount  of  the  community  funds 
so  expended,  to  be  paid  out  of  the  proceeds  of 
the  sale  of  the  improvements. 

4.  SAICE— JUDOUBRT— IHTBBSST. 

Where  funds  belonsiog  to  the  community 
estate  of  s  husband  and  wife  are  used  by  the 
husband  in  the  erection  of  improvements  on  the 
wife's  separate  real  estate,  and  the  funds  re- 
main community  pn^rty,  the  husband's  trus- 
tee in  bankruptcy  is  not  antiUed,  on  re«>vering 
judgment  for  the  amount  vt  commanity  prop- 
erty so  invested,  to  Interest  oa  the  Jndpnent. 
6.  Sahb— Costa. 

Where  a  wife  dented  that  any  part  of  the 
improvements  on  her  separate  estate  were 
made  with  community  funds,  and  unsuccess- 
fully contested  the  right  of  the  husband's  trus- 
tee in  bankruptcy  to  recover  any  amount  for  Im- 
provemmts  made  with  such  funds,  the  coats  of 
the  suit  proper  were  taxable  against  her  inter- 
est In  the  improvement^  both  in  the  trial  court 
and  on  appeal. 
6.  Sauk. 

Where  a  wife  denied  that  any  part  of  the 

improvements  on  ber  separate  estate  was  made 
with  community  funds,  and  unsuccessfully  con- 
tested the  right  of  her  husband's  trustee  in 
bankruptcy  to  recover  any  amount  for  improve- 
ments made  with  such  fimds,  and  the  judgment 
was  entered  subjecting  the  improvements  to 
sale  for  the  recovery  of  tbe  amount  found 
by  tbe  court  to  have  been  contributed  from 
the  commanity  fands  to  the  Improvements,  the 
sale  of  tbe  improvements  on  partition  to  enforce 
the  collection  of  the  judgment  subjects  the  wife 


and  the  trustee  to  costs  In  proportion  to  their 
respective  interests  In  the  property  partitioned. 
T.  Sau— PBnnoR— SumoiBiioT  to  Btotaim 

JUDOMKNT. 

The  averments  of  the  petition  of  a  trustee 
In  bankroptcy  to  enforce  a  claim  against  the 
separate  estate  of  tbe  bankrupt's  wife,  that 
S1,000  of  the  community  estate  of  the  bankrupt 
had  beoi  expended  In  permanent  Improvementii 
on  the  separate  real  estate  of  the  wife,  was  suf- 
ficient to  justify  tbe  findings  of  fact  and  judg- 
ment of  the  court  tbat  the  community  estate 
owned  an  intorat  lo  the  ImprovanMots  to  tbe 
extent  of  9SO0. 

8.  SaICE— PaATKB. 

Tbe  prayer  of  the  petition  of  a  trustee  In 
bankruptcy  to  enforce  a  claim  against  tbe  sp- 
rats estate  of  the  bankrupt's  wife  for  the 
amount  of  community  funds  expended  In  im- 
proving the  wife's  separate  protmrty,  **for  such 
other  and  further  relief,  general  and  nedal, 
legal  and  equitable,  as  to  the  court  shall  seem 
meet  and  just,"  authorissd  the  court  to  decree 
a  sale  of  the  improvements  to  satiety  a  Jodg^ 
ment  for  the  trustee. 

9.  Sahb— Petition— SuBFLUSAOE. 

The  allegation  in  the  petition  of  a  trustee 
in  bankruptcy  to  oifmce  a  daim  against  the 
separate  property  of  the  bankropf  s  wife,  that 
the  community  estate  had  a  Hen  «i  the  land 
to  reimburse  it  for  improvements  made  thereon, 
was  merely  an  Inoorreet  legal  oondosion  of  the 
pleader,  and  was  properly  treated  as  sarplo:^ 
age. 

Brror  from  District  Ooort;  Umestone 
County;  L.  B.  Cobb,  Judge. 

Action  by  T.  P.  Bryan,  trustee  In  bank- 
ruptcy of  A.  L.  Collins,  against  Mrs.  SalJie 
Collins  and  others.  From  a  Judgment  in  fa- 
Tor  of  plalntur,  defendants  appeal.  Modi- 
fled. 

Harper  &  Harper,  for  appellants.  T.  F. 
Bryan  and'  \.  llUanu  ft  Bradley,  tm  appellee. 

EIDSON,  J.  This  salt  was  brought  by  ap- 
pellee, as  trustee  In  bankmptf^  of  A.  U 
Collins,  ailing  that  A.  L.  Oollins,  just  prior 
to  being  adjudged  a  bankrupt,  witb  intent 
to  hinder,  delay,  and  defraud  his  credltws, 
bad  conveyed  to  appellant  Urs.  Sallle  Collins 
100  acres  of  land  In  Limestone  county,  Tex., 
a  part  of  the  J.  O.  Minor  surrey  and  describ- 
ed In  his  petition,  with  a  prayer  for  Its  re- 
covery; and  further  alleging,  if  not  entitled 
to  recover  the  land,  tiiat  during  the  time  that 
A.  L.  Oolllna  was  seised  with  the  title  to  said 
land  he  expended  large  snms  of  money,  to 
wit,  (1,000,  out  ot  tbe  community  estate  of 
himself  and  his  wife,  Mrs.  Sallle  Collins.  Id 
permanent  Improvements  on  sold  land,  for 
which  said  land  is  charged,  and  on  which 
land  said  community  estate,  .of  which  ap- 
pellee was  the  trustee,  had  a  lien  tor  reim- 
bursement; praying  that  he  be  adjudged  to 
have  a  lien  on  said  land,  that  titte  same  be 
foreclosed,  and  that  the  land  be  ordered 
sold,  and  "for  such  other  and  further  relief, 
general  and  special,  legal  and  equitable,  as 
to  the  court  shall  seem  meet  and  Just,"  etc. 
Appellants  answered  by  general  demorrer, 
general  denial,  and  plea  of  not  goUty,  an«l 
appellant  Mrs.  Sailie  Collins  answored.  in 
substance,  that  the  improvements  on  ssld 
land  were  placed  there  by  ber  father  and 
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mothw  prior  to  ttie  dftte  of  ber  tetber  and 
moth«  ezecQting  tbe  deed  to  ber,  and  that 
A.  Xa  GoUIds  had  no  interest  In  said  land, 
and  bad  placed  no  Improvements  tbereon, 
either  out  of  bit  separate  estate  or  the  com- 
munity estate  of  heraelf  and  her  said  hus- 
band. The  case  was  tried  before  the  court 
vlthoot  a  jury,  and  tbe  court  found  that  th9 
land  sned  for  was  tbe  separate  property  of 
BH>eUant  Sallle  Collins,  and  that  appellee 
was  not  entitled  to  recovw  tiie  land,  bat 
further  found  that  during  the  years  1895 
and  180Q  A.  L.  Collins  expended  $aOO  of  the 
community  funds  of  himself  and  vife,  ap- 
pellant Sallle  Golllns,  in  meeting  two  dwell- 
ings and  <nu  bam  on  tbe  land,  bar  separate 
property,  ahd  to  that  extent  said  ImproTO- 
mentB  were  community,  and  that  appellee 
was  entitled  to  $300^  to  be  paid  out  of  sucb 
improvements,  and  ordered  that  said  im- 
provements be  sold  for  the  purpose  of  parti- 
tion, an4  that  tbe  proceeds  arising  from 
such  ula  be  applied  to  tbe  payment  to  ap- 
pellee of  said  sum  of  $300,  with  interest  from 
date  at  Uie  rate  of  6  per  cent  per  annum, 
and  all  costs  of  suit;  the  remainder  of  such 
sum  arising  from  said  sale  to  be  paid  to  ap- 
pellant Sallle  ColUna. 

Tbe  court  filed  ccmclnaions  of  fact,  based 
on  tho  admfssltms  made  at  tbe  trial  and  the 
evidence  adduced,  wfalcb  are  as  follows:  "(1) 
The  defendant  Mrs.  Sallle  OoIUss,  prior  to  ! 
her  marriage,  to  defendant  A.  Ij.  CoUms,  j 
owned  a  farm  In  ber  own  right  wovlb  $2,200,  I 
whieb  b^r  fathsi-  sold  with  be?  consent,  and  ' 
used  tiie  money  in  tlie  purtdwse  ot  900  acres, 
ont  of  which  the  100  acres  in  controversy 
was  taken,  and  with  intent  on  his  part  to 
deed  tbe  said  100  acres  to  said  d^endant 
He  paid  $12  per  aoe  for  same.  (2)  Her 
father  also  sold  personal  pnqperty  of  Sallie 
Collins,  prior  to  ber  marriag}  to  A.  I*.  Col- 
lins, to  de  amount  of  $2S0,  and  used  the 
money.  (3)  In  1888,  after  be  had  paid  for 
said  land,  her  father  deeded  said  100  acres 
by  warranty  deed  reciting  $250  paid  and  lore 
and  affection  he  had  for  his  daughter  Sallie 
Collins.  Tbe  $^  was,  in  fact,  money  of 
Sallle  Collins  wblcb  ber  father  had  received 
from  tlie  sale  of  personal  property  used,  and 
his  Intention  was  to  repay  tbe  same.  (4) 
December  81.  1903.  A.  L.  ColUus  was  in- 
solvent, within  the  meaning  of  the  bank- 
rupt law.  (5)  On  January  4.  1901,  on  his 
voluntary  petition,  A.  L.  Golllns  as  an  In- 
dlvidoal,  and  tbe  partnership  of  A.  L.  Col- 
lins and  J.  J.  Tannoy,  of  which  he  was  a 
member,  wrae  dnly  adjudged  bankrupt  In 
tbe  United  Stales  District  Court  at  Waco, 
and  plaintiff  T.  F.  Bryan  was  appointed  and 
qualified  and  now  Is  Uie  trustee  of  said  bank- 
rupt ^  Daring  the  years  189S  and  1886, 
defendant  A.  L.  ColUna  expended  $800  of 
the  community  funds  of  himself  and  wife 
Sallie  Collins  by  way  of  erecting  buildings, 
fences,  and  other  valuable  and  permanent 
Imioovements  upon  said  100  acres,  and 
<b«eb7  enhanced  Its  value  $300."  And  bas- 
88B.W^-28 


ed  upon  sucb  findings  of  fact  the  court  be- 
low filed  tbe  fbllowlng  conclusions  of  law: 
"(1)  That  said  100  acres  Is  the  separate  es- 
tate of  Sallie  Collins.  (2)  That  T.  F.  Bryan 
is  entitled,  as  such  trustee,  to  all  of  the  com- 
munity estate  of  said  A.  L.  Collins  and  wife, 
includlqg  said  $800  expended  on  said  land. 
(S)  That  It  would  .be  Inequitable,  If  not  un- 
lawful, to  order  any  part  of  said  land  sold 
to  pay  said  $300,  and  that  the  most  equi- 
table method  fwenfondng  tbe  collection  of 
said  sum  Is  that  provided  for  In  the  decree, 
which  to  made  a  part  of  these  flndlugs." 

Appellants,  under  their  first  and  second  as- 
signments of  error,  contend  that  the  court 
erred  in  Its  second  conclusion  of  law,  be- 
cause, in  tiie  absence  of  fraud,  improvements 
placed  on  land,  the  separate  property  of  the 
wife,  out  of  community  funds,  become  a 
part  of  the  realty,  and  are  not  subject  to 
sale  for  tbe  debts  of  tbe  husband.  We  do 
not  agree  with  this  conlsntlon  of  appellants. 
Improvements  erected  upon  land,  .the  sep- 
arate property  of  the  wife,  the  husband 
out  of  community  funds,  will  not  be  pre- 
sumed to  be  a  gift  in  ttie  absence  of  evi- 
dence to  show  such  Intention.  There  was  no 
pleading  or  proof  in  this  case  that  the  Im- 
provements In  controversy  were  Intended  by 
tbe  husband  of  appellant  Sallle  Colllna  aa  a 
gift  to  her.  She  alleged  In  her  answer  that 
said  Improvements  were  placed  on  tbe  land 
by  her  father  and  mother  prior  to  the  date 
of  their  executing  the  deed  for  tbe  land  to 
ber,  and  that  her  husband  A.  L.  Collins  plac- 
ed no  Improvements  on  said  land,  either  out 
of  his  separate  estate  or  tbe  ciunmunlty  es- 
tate of  henelf  and  said  husband.  The  court 
below  prtqierly  held  that  the  land,  being  the 
separate  property  of  tbe  wife,  could  not  be 
sold  to  reimburse  the  community  eatete  for 
Improvemente  made  thereon  out  of  funds 
belonging  to  said  estete.  Maddox  v.  Sum- 
merlin,  92  Tex.  484-487,  49  S.  W.  1033,  50 
S.  W.  567, 

Tbe  court  having  found  as  a  fact  that  A. 
L.  Collins  had  expended  $800  of  the  com- 
munity estate  of  himself  and  wife,  Sallle 
Collins,  In  erecting  improvements  on  the 
land,  the  separate  property  of  the  said  Sal- 
lle, such  Improvements,  to  that  extent,  re- 
mained the  community  property  of  tbe  said 
A.  Lb  and  Sallle  Collins,  and  the  appellee,  as 
trustee  In  bankruptcy  of  tbe  said  A.  L.  Col- 
lins, was  entitled  to  recover  Judgment  for 
said  sum,  to  be  paid  out  of  tbe  proceeds  of 
the  sale  of  said  Imiovvemeuts,  and  tbe  court 
below  did  not  err  In  so  holding.  Maddox  v. 
Summerlln,  supra.  And  in  our  opinion  the 
decree  of  tbe  court  properly  and  fully  pro- 
tects tbe  title  of  appellant  Sallle  Collins  to 
the  land,  and  aH  tbe  benefito  derived  from  it 
except  as  to  the  matter  of  interest  and 
costs.  In  view  of  the  fact  that  tbe  court 
found  that  the  community  estate  hod  con- 
tributed only  $300  to  the  erection  of  Im- 
provemente on  the  land,  that  amount  is  the 
extent  of  the  recovery  to  which  appellee  Is 
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entitled,  and  to  allow  Interest  In  addition  to 
this  amount  would  be  an  anauthorlzed  en- 
croacbment  Upon  tbe  Beparate  property  of 

the  wife. 

As  appellant  SalUe  Collins  denied  that  any 
part  of  the  improvements  were  made  with 
community  funds,  and  contested  appellee's 
right  to  recover  In  this  suit  any  amount  for 
improvements  made  with  such  funds,  it 
would  be  Just  to  tax  the  costs  of  the  suit 
proper  against  her  Interest  In  the  Improve- 
ments, both  In  the  court  below  and  in  this; 
but  tf  it  should  be  necessary  to  partition 
such  improvements,  In  order  to  enfArce  the 
collection  of  the  said  sum  of  $300,  adjudged 
to  the  appellee,  then  tbe  costs  of  the  parti- 
tion proceedings  should  be  taxed  against  ap- 
pellant Sallle  Collins  and  appellee  in  propor- 
tion to  their  respective  interests  in  the  prop- 
erty. We  think  the  averments  of  appellee's 
petition  that  $1,000  of  the  community  es- 
tate of  A.  L,  Collins  and  wife  had  been  ex- 
pended in  permanent  improvements  upon 
the  land  was  sufficient  to  Justify  the  finding 
of  fact  and  Judgment  of  the  court,  to  the  ef- 
fect that  the  community  estate  owned  an  In- 
terest in  the  improvements  to  the  extent  of 
$;UX);  and  the  prayer  of  the  petition  "for 
such  other  and  further  relief,  general  and 
special,  legal  and  equitable,  as  to  the  court 
shall  seem  meet  and  Just,"  authorized  the 
court  to  grant  the  relief  decreed  by  the 
Judgment. 

The  allegation  in  appellee's  petition  to  the 
effect  that  the  community  estate  had  a  Hen 
on  the  land  described  to  reimburoe  it  for  the 
improvements  made  thereon,  being  an  incor- 
rect legal  conclusion  of  tbe  pleader,  was 
properly  regarded  by  tbe  court  below  as  sur- 
plusage. Wagner  t.  Insurance  Co.,  92  Tex. 
564.  50  S.  W.  6e»;  Connor  v.  Saunders,  81 
Tex.  633,  17  S.  W.  236;  Lee  T.  Boutwell,  44 
Tex.  153. 

All  of  appellants'  assignments  of  error  have 
been  considered,  and,  in  our  opinion,  none  of 
them  point  out  reversible  error.  The  Judg- 
ment of  the  court  below  Is  reformed  so  that 
same  will  bear  no  interest,  and  so  as  to  ad- 
judge the  coats  against  appellant  Sallie  Col- 
lins of  tbe  suit,  both  in  the  court  below  and 
in  this  court,  except  such  as  may  be  Incur- 
red in  the  partition  proceedings,  which  are 
adjudged  against  tbe  appellant  Sallie  Collins 
and  appellee  In  proportion  to  tbelr  respective 
interests  in  tbe  property  partitioned;  and, 
thus  reformed,  the  Judgment  of  the  court  be- 
low is  affirmed. 

Reformed  and  affirmed. 


WORDEN  V.  PRDTSat.* 
(Court  of  Civil  Appeals  of  Texas.   Jnne  15, 

1905.) 

GOBFOBUIOITB  —  RBCEIVEBS  —  FBTITION— 
CONSIOEHATIQH  —  JUBISDICTIOM— ATTACH- 
MENT Lien. 

Where  a  petition  for  the  appointment  of  a 

receivet  of  a  corporation  was  presented  to  a  dis- 

*Wrlt  of  error  deoled  br  Supreme  Court. 


trict  judge  in  chambers  prior  to  the  Issuance 
and  levy  of  an  attachment  on  the  corporation's 
property,  and  the  Judge  indorsed  thereon  an  or- 
der on  the  defendants  to  show  cause  why  a  re- 
ceiver should  not  be  apiminted,  returnable  be- 
fore him  at  chambers  on  a  subsequent  date,  tlie 
consideration  of  such  petition  constituted  an 
assumption  of  jurisdiction  by  the  district  court 
over  the  corporation's  property,  precluding  a 
BuliaeQuent  attachment  from  operattng  as  a  not 
tliereon. 

Appeal  from  District  Court,  Llbertj  Oouu- 
ty;  L.  B.  Blghtower,  Judge. 

Action  by  H.  W.  Pniter  against  the  Bay- 
wood  Rice  Company,  in  which  A.  H.  Worden, 
receiver,  intervened.  From  a  Judgment  so- 
taining  plaintiff's  attachment  Hen,  tbe  n* 
cetver  appeals.   Reversed,  and  rendered. 

Stevens  &  Pickett  and  W.  W.  King,  for 
appellant  Uarsball  &  Dabney,  for  appellee 

PLEASANTS,  J.  Appellee  brought  this 
suit  in  the  district  court  of  Liberty  county 
against  the  Raywood  Rice  Compaqy,  a  cor- 
poration organized  under  the  laws  of  this 
state,  to  recover  a  debt  for  $1,002.58.  The 
suit  was  filed  on  April  25,  1904,  and  there- 
after on  the  ^ame  day  a  writ  of  attachment 
was  Issued  on  application  of  plaintiff,  and 
was  levied  upon  property  of  tbe  defendant  at 
11:30  a.  m.  of  said  day.  At  11  o'clock  a.  m. 
on  the  same  day  other  creditors  of  the  de- 
fendant corporation  presented  to  Judge  Ed- 
ward Dwyer,  Judge  of  the  district  court  of 
Bexar  county,  a  petition  praying  for  the  ap- 
pointment of  a  receiver  for  said  corporation. 
After  considering  this  petition,  Judge  Dwyer 
Indorsed  thereon  tbe  following  order:  "la 
Chambers.  April  25,  1004.  Tbe  clei^  of 
this  court  Is  directed  to  issue  forthwith  a  no- 
tice to  the  defendants  herein  to  appear  be- 
fore me  in  chambers  on  Thursday,  the  5tb 
day  of  May,  VMH,  at  10  o'clock  a.  m.,  then 
and  there  to  show  cause.  If  any  they  have, 
why  a  receiver  should  not  be  appointed  as 
prayed  for.  [Signed]  Edw.  Dwyer,  Judge 
Thir^-Seventh  Judicial  District  of  Texas." 
This  petition,  with  the  indorsement  tbereon, 
was  filed  with  the  clerk  of  the  district  court 
of  Bexar  county  on  April  26,  1004^  at  1:14 
p.  m.  The  exact  time  at  which  the  order  of 
the  court  indorsed  on  tUs  petition  was  made 
la  not  shown.  Appellee  bad  no  notice  at  the 
time  the  writ  of  attachment  was  levied  that 
a  petition  for  a  receivership  had  been  pre- 
sented to  the  Judge  of  the  district  court  of 
Bexar  county.  At  the  hearing  on  May  5, 
1004,  tbe  prayer  of  the  petition  was  granted, 
and  appellant  was  appointed  receiver,  and 
qualified  as  snch.  Thereafter  appellant  In- 
tervened in  this  suit,  and  sought  to  recover 
possession  of  the  property  levied  on  under 
the  writ  of  attachment,  and  resisted  tbe  es- 
tablishment and  foreclosure  of  ai^>ellee's 
asserted  attachment  lien  thereon.  The  trial 
in  the  court  below  w^Ithout  a  Jury  resulted  in 
a  Judgment  In  favor  of  the  plalntllT  against 
tbe  defendant  for  the  amount  of  his  debt, 
and  against  the  d^endant  and  Intervene 
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forecloslnc  ttw  attadiment  lien  upon  the 
pnpertjt  but  diiectlng  tiut  uld  judgment 
of  forecloaure  be  enforced  tlinmgli  the  dto- 
trlct  coort  of  Bexar  county,  In  which  said 
receivership  proceedings  are  pending.  From 
ttsim  Judgment  the  Inteirenar.  Wordm,  prose- 
cutes  tbla  appeal. 

Under  appropriate  asBignmasta  of  error, 
api>^lant  contends  that  the  trial  court  ened 
In  holding  that  appellee  acqnlred  a  lien  upon 
Uie  pnqterty  by  the  levy  of  the  writ  of  at> 
tatAunent,  becanse  at  the  time  said  levy 
was  made  the  application  tw  the  appoint- 
ment of  a  receiver  for  the  defendant  corpo- 
ration was  pending  before  the  Judge  of  the 
district  court  of  Bexar  connty,  and,  the  Juris* 
diction  of  said  court  having  thereby  attached, 
the  property  of  the  d^endant  was  In  custo- 
dla  legls,  and  therefore  no  lien  was  created 
by  the  levy  of  the  writ  of  attachment.  It 
is  a  well-settled  general  rale  that,  when  the 
Jurisdiction  of  a  court  once  attaches  to  the 
subject-matter  of  litigation,  It  beocmies  ei> 
elnaive  for  all  purposes  necessary  to  the  ac- 
compUsbment  of  the  object  of  the  suit,  and 
thereafter,  while  said  suit  is  pending,  the 
Jurisdiction  of  othor  courts  over  said  subject- 
matter  cannot  be  oalled  into  exercise,  even 
though  they  have  general  concurrent  Juris- 
diction with  tlie  court  In  which  the  suit  Is 
pradlng.  The  strict  enforcement  of  this  rule 
la  necessary  to  prevent  conflicts  between 
couTts  of  concurrent  Jurisdiction,  and  It  has 
been  uniformly  recognised  and  followed  by 
the  courts  of  this  state,  the  only  difficulty 
in  its  enforcement  being  the  determination 
of  the  question  as  to  when  the  Jurisdiction  of 
the  court  attaches  to  the  subject-matter  of 
the  particular  suit   In  the  case  of  Biesn«r 

Ry.  Co.,  89  Tex.  36  S.  W.  58,  S3  L.  B. 
A.  171,  09  Am.  Bt  Rep.  Si,  our  Supreme 
Court  held  that  the  Jurisdiction  of  the  court 
in  which  an  application  for  the  appointment 
of  a  receiver  for  a  railroad  had  been  pre- 
sented to  the  Judge  attached  when  the  Judge 
had  acted  upon  the  application  In  such  way 
as  to  Indicate  that  he  had  determined  to  In- 
▼estlgate  the  matter  and  might  at  some 
futore  date  appoint  a  receiver.  In  that  case 
the  only  action  taken  by  the  Judge  from 
which  the  Jurisdiction  of  the  court  was  held 
to  have  attached  was  to  order  the  application 
filed.  It  is  true,  the  application  was  in  fact 
filed  under  the  order  of  the  court  before  the 
l&wj  of  the  writ  of  garnishment  under  which 
the  li^  adverse  to  the  title  of  the  receiver 
waa  aaserted,  but  the  fact  of  the  filing  was 
only  considered'  material  as  showing  that  the 
Judge  bad  acted  upon  the  petition  in  a  way 
indicating  that  he  had  assumed  Jurisdiction 
of  the  subject-matter  of  the  suit  If  the  act 
of  the  Judge  In  ordering  a  petition  for  the 
appointment  of  a  receiver  filed  should  be 
contidered  a  sufficient  aasumption  of  Juris- 
diction to  exclude  that  of  other  courts  over 
the  snbject-matter  of  the  suit,  it  necessarily 
follows  that  the  indorsement  on  a  petition 


of  an  order  setting  a  day  fttr  its  hearing 
would  have  a  like  effect 

The  agreed  statement  In  the  record  show- 
ing the  act  of  the  Judge  after  the  petition  for 
a  rec^w  waa  presented  to  him  Is  as  fel- 
lows: rrhe  application  was  delivered  to  the 
Judge  at  11  o'clock  a.  m.,  April  25.  1904. 
and  the  following  flat  entei^d  thereof:  'In 
Chambers.  AprU  26.  1004.  The  clerk  of 
this  court  is  directed  to  Issue  forthwith  a  no- 
tice to  the  defendants  herein  to  appear  be- 
fore me  In  chambws  on  Thursday  the  Sth 
day  of  May.  1904,  at  10  o'clock  a.  m.,  thai 
and  there  to  show  cause,  if  any  they  have^ 
why  a  receiver  should  not  be  appointed  as 
prayed  for.  [Sl^ed]  Edn.  Dwyer.  Judge 
Thir^-9eventh  Judicial  District  of  Texas.' 
And  said  petition  was  delivered  to  the  clerk 
by  the  Judge,  and  filed  by  the  clerk  at  1:14 
Pl  m.  on  April  20^  1904."  We  think  the  rea- 
sonable inference  from  thte  statement  Is  that 
tile  Judge  examined  the  petition  at  once  and 
made  his  order  thereon,  and  It  certainly 
shows  that  the  Judge  was  at  least  considering 
the  petition  from  the  time  It  was  presented 
to  him.  We  think  the  Jurisdiction  of  the 
district  court  of  Bexar  county  attadied  to 
the  subject-matter  of  the  suit  from  the  time 
the  Judge  of  said  court  began  an  examination 
of  the  petition  for  the  purpose  of  determin- 
ing whether  he  would  appoint  a  receiver. 
The  act  of  receiving  and  considering  the 
petition  was  an  assumption  of  jurisdiction 
over  the  subject-matter  of  the  suit  and  the 
order  th^after  made  appointing  a  receiver 
related  bisck  to  the  time  when  the  Judge 
began  the  consideration  of  the  petition. 

Such  being  our  conclusion,  appellant's  as- 
signment of  error  must  be  sustained,  and 
the  Judgment  of  the  court  below  foreclosing 
an  attachment  lien  in  favor  of  appellee  up- 
on the  property  In  controversy  reversed,  and 
jadgment  bere  rendered  In  fSvor  of  appel- 
lant, and  it  is  so  ordered. 

Reversed  and  rendered. 


SUPKBUB  COUNCIL  A.  L.  H.  v.  LYON 
et  aL* 

(Court  of  Civii  Appeals  of  Texan.   May  SI. 
lOOB.) 

Mutual  Bcmcm  Soonmas  —  Subshtutioh 
or  Ckktificates— Recovebt  or  Pbemiuhs. 

Where,  after  the  passage  by  a  mutual  ben- 
efit society  of  a  by-law  scaling  all  $5,000  cer- 
tiacates  to  ^,000,  tlie  holder  of  a  certificate  for 
$5,000  returned  the  same,  with  a  request  that 
a  new  certificate  for  $2,000  be  issued,  she  was 
not  entitled  to  recover  the  premiums  paid  on 
the  $5,000  certificate. 

Appeal  from  District  Court  Johnstm  Coun- 
ty; Nelson  Phillips,  Judge. 

Action  by  E.  C.  Lyon  and  husband  against 
the  Snpreme  Council  American  L^on  of 
Honor.  From  a  Judgment  for  plaintiffs,  de- 
fendant appeals.   Reversed    and  rendered. 

*^mt  of  error  denied  by  Sapreme  Court. 


Digitized  by  Google 


436 


8S  80UTHWBSTBBN  BBPOnTBB, 


John  L.  Terrell,  for  appellant  Odell,  Phil- 
lips &  Johnson  and  Bamsey  &  Odell,  Cor  ap- 
pellees. 

KOY,  J.  Appellees  btought  this  suit 
against  appellant  and  recovered  ^5380.00, 
the  amount  of  premlnms  paid  tm  a  benefit 
certificate  Issued  to  Mrs.  B.  G.  Lyon,  the  sub- 
stantial plaintiff;  the  other  plalntlfl  belns 
her  husband.  The  suit  was  predicated  upon 
the  theory  that  the  defendant  had  brea<died 
the  contract  by  adopting  and  undertaking  to 
enferce  a  t^-Iaw  scallag  all  ;^,000  oertlfl- 
eates  to  $S.O0O.  Tli^  original  c^tificate  Is- 
sned  to  Mrs.  Xiyon  was  for  |S,000,  but  the 
undisputed  testimony  shows  that  after  the 
passage  of  the  by-law  referred  to  she  return- 
ed that  certificate  to  tbe  home  office  of  the 
d^endant  order  in  Boston,  Mass.,  with  thUi 
Indorsement  made  thereon  by  her:  "I  boe- 
wlth  enclose  benefit  certificate  No.  12^70  for 
fS,000,  for  which  please  send  coiiacate  for 
$2,000,  payable  to  John  H.  Lyon,  and  oblige, 
B.  C.  Lyon."  And  thereafta  a  benefit  cee- 
tiflcate  for  $2,000  was  Issued  by  the  defend- 
ant to  Mrs.  B.  O.  I^oD,  ta  whldi  John  H. 
Lyon  WB8  named  as  beneficiary.  It  was  sent 
to  her  bj  mail,  and  recetved  by  ber  at  Cle- 
burne, Tex.,  where  she  then  resided.  After 
the  Issnauce  and  acceptance  of  the  second 
eerttflcate  the  premiums  were  paid  thereon 
for  a  tlme^  but  were  finally  discontinued. 
The  premiums  reaolred  to  be  paid  on  the 
$!^000  certtficate  w^  much  less  than  those 
required  to  be  paid  on  the  $0,000  certificate. 

On  these  facts,  about  which  there  Is  no 
controversy,  the  plalntitte  were  not  entitled 
to  recover.  On  this  point  this  case  is  quite 
similar  to  Suprone  Goundl  Amwlcan  Legion 
of  Honor  t.  Oarrett,  86  Sl  W.  27, 12  Tex.  Ct 
Bep.  4S,  in  which  it  was  held  by  this  court 
that  the  surrender  of  a  $5,000  boiefit  cer- 
tlflcate  and  the  acceptance  of  a  $2,000  cer- 
tiflcate  in  lieu  thereof  created  a  new  con< 
tract,  and  released  the  parties  fnun  liability 
upon  the  old  one.  We  think  our  decision  in 
that  case  was  correct,  and  that  the  rule  th^e 
announced  Is  equally  applicable  to  this  case. 
Accordingly,  there  b^ng  no  disrate  about  the 
facta,  the  Judgment  in  this  esse  Is  reversed, 
and  Judgmmt  here  rendered  fw  the  appel- 
lant 

Reversed  and  rendered. 


ATRES  V.  GULF.  C.  &  S.  F.  BT.  CO.  et  aL 

(Coart  of  Civil  Appeals  of  Texas.   May  26, 
1905.) 

1.  BAILBOADS  —  RlQHT  OV  WaT  —  PUBLIO 

Land— KtouT  to  Use— Iuplication. 

Where  a  railroad  was  chartered  in  1866, 
and  authorized  to  construct  a  railroad  throueb  a 
certaio  couDty  and  to  other  points,  and  by  1871 
it  had  constructed  the  road  and  begun  its  opera- 
tion, and  the  statutes  then  in  force  aathorized 
it  to  condemn  private  property  for  a  right  of 
war,  it  was  impliedly  authorized  to  construct 
its  line  over  the  public  domain,  though  prior  to 
the  passage  of  Bev.  St.  art  4423,  In  1878,  ex- 


pressly conferring  on  railroad  companies  a 

right  of  wav  through  the  public  domain,  there 
was  no  statute  expressly  conferring  such  rigbL 
[Ed.  Note. — For  cases  in  point,  see  vol  18, 
Cent  Dig.  Eminent  Domain,  Si  91-83.] 

Appeal  from  District  Court,  Montgomery 
County. 

Acti<Hi  by  J.  K.  Ayres  against  the  Gnlf, 
Colorado  &  Santa  Railway  Company  and 
others.  From  a  Judgment  in  favor  of  plain- 
tiff for  less  than  the  relief  demanded,  be  ap- 
peals. AiSrmed. 

Dean,  Humphrey  &  Powell,  for  appellaat 
J.  W.  Terry  and  F.  J.  ft  B.  C.  Duff,  for  ap> 
pellee  Gulf,  a  ft  S.  F.  By.  Co.  N.  A.  Sted- 
man  and  Gould  &  Morris,  for  appellee  Inter 
nattonal  ft  G.  N.  B.  Co. 

OILL,  J.  This  was  an  action  of  trespass 
to  try  title,  by  which  J.  K.  Ayres  sought  to 
recover  a  strip  of  land  extending  through 
the  Wilson  Lang  survey  In  MoDtgomery 
county,  and  claimed  by  the  Internatlonul  & 
Great  Northern  Railroad  Company  as  a  part 
of  its  right  of  way.  The  Gulf,  Colorado  & 
Santa  F6  Railway  Company  was  made  a 
party  defendant  as  a  Joint  occupant  of  a  part 
of  the  strip  In  dispute.  The  defendants 
pleaded  not  guilty  and  limitation  of  five  and 
fen  years.  On  a  bearing  the  court  instruct- 
ed a  verdict  for  defendants  on  the  theory 
that  the  undisputed  proof  established  limita- 
tion of  ten,  years  In  favor  of  the  Interna- 
tional ft  Great  Northern  Railroad  Company 
to  a  strip  120  feet  wide  extending  through 
the  Lang  tract,  and  a  Judgment  was  ren- 
dered therefor.  The  costs  were  adjudged 
against  defendants  because  the  width  sued 
for  was  150  feet,  and  the  plaintiff  recovered 
the  difference.   The  plaintiff  has  appealed. 

The  facts  are  as  follows:  In  1806  the 
Great  Northern  Railroad  Company  obtained 
.  a  charter  from  the  state  of  Texas  empower- 
ing It  to  construct  a  railroad  through  the 
connty  of  Montgomery,  and  to  other  points 
not  necessary  to  be  disclosed.  By  1871  it 
had  constructed  the  road  and  begun  its  op- 
eration. In  1879  It  sold  Its  road  and  fran- 
chise to  the  International  ft  Great  Northern 
Company,  which  continued  the  operation  of 
the  road  up  to  the  time  of  the  bringing  of 
this  suit  Inasmuch  as  the  defendant  Santa 
F6  Company  holds  only  under  and  by  virtue 
of  the  rights  of  Its  codefendant  we  do  not 
further  state  Its  connection  with  this  case. 
At  the  time  of  the  construction  of  the  road 
in  question  the  land  was  a  part  of  the  public 
domain.  The  charter  of  the  Great  Northern 
Company  was  special,  and  authorized  It  to 
acquire  a  right  of  way  along  its  route,  not 
to  exceed  50  yards  In  width,  but  contained 
no  express  and  unequivocal  terms  of  dona- 
tion in  that  respect  The  Wilson  Lang  sur- 
vey was  patented  In  November,  1873,  and 
was  described  as  lying  on  the  Great  Northern 
Railroad.  In  March,  1887,  the  plaintiff  ac- 
quired the  Lang  survey,  moved  upon  the 
tract,  and  baa  occupied  It  ever  alnc&  The 
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town  «t  OoofO%,  which  la  the  connty  site  of 
MoDtsQinaT  cotmty,  was  eetabUshed  after 
appellant's  purchase,  and  is  partly  on  the 
Lanff  nuTCQr.  it  la  sitnated  at  the  Intersec- 
tkm  nt  the  roada  of  the  two  defendants.  In 
1888  or  1888  appellant  platted  a  part  of  the 
Lang  mayey  into  town  lots,  and  began  to 
•ell  than  accradlng  to  the  plat  This  plat 
recognised  the  right  of  war  of  the  Great 
Nortbem  as  baring  a  width  of  65  feet  from 
the  center  of  the  track  each  way,  the  lots 
abutting  cm  the  right  of  way  according  to 
that  width.  Plaintiff  testified  that  be  saw 
the  road  in  1ST2.  It  was  completed  and  the 
right  of  way  cleared  at  that  time.  It  has 
been  kept  cleared  ever  since  in  the  general 
maintenance  of  the  line,  hot  a  little  wider 
DOW  than  then.  The  general  width  to  which 
the  right  of  way  has  been  cleared  and  main- 
tained throQgb  the  Lang  survey  for  years 
la  at  least  180  feet  Whether  the  possession 
of  this,  uninclosed  as  It  was,  was  of  such 
continoooB  character  as  to  sustain  the  plea 
of  limitation  to  the  entire  width,  may  well 
be  doubted,  but  that  the  railway  ctmipany.  In 
the  exercise  of  Its  charter  powers,  to<^  pos- 
session of  a  right  of  way  at  least  the  width 
awarded  by  the  court.  Is  to  our  minds  es- 
tablished beyond  controrersy.  Tbls  being, 
true,  if  the  authority  given  by  the  state  to 
construct  the  road  through  Montgomery 
county,  and  to  that  end  to  acquire  a  right 
of  way  not  to  exceed  SO  yards  in  width,  car- 
ried with  It  either  directly  or  Inferentlally 
a  grant  of  right  of  way  through  and  otw 
such  tracts  on  Its  route  as  were  yet  a  part 
of  the  public  domain,  the  Judgment  should 
be  affirmed  whatever  may  be  the  state  of  the 
proof  on  the  Issue  of  limitation.  Article 
4423  of  the  Revised  Statutes,  which  became 
a  law  in  1879,  expressly  gave  to  railway 
companies  a  right  of  way  through  the  public 
domain.  Prior  to  that  time  there  had  been 
no  express  prorlslon  on  the  subject;  so  It 
follows  that  the  defendants  are  unaided  by 
the  article  cited,  or  anything  of  a  like  na- 
ture preceding  it  As  stated,  however,  In 
Tex.  Cen.  Ry.  Co.  v.  Bowman  (Tex.  Sup.)  79 
S.  W.  286:  "The  general  laws  which  had 
been  enacted  regulating  railways  thereto- 
fore seem  to  have  assumed,  rather  than  to 
have  expressly  declared,  the  existence  of  the 
right  over  the  lands  of  the  state,  for  the 
provisions  for  the  acquisition  of  such  rights 
by  purchase  or  condemnation  applied  only 
to  private  property.  The  general  law  passed 
in  1876  for  the  chartering  of  railway  corpo- 
rations omitted  any  express  provision  as  to 
right  of  way  upon  lands  belonging  to  the 
state,  but.  as  before,  related  the  acquisi- 
tion of  such  right  over  private  property." 
Justice  Williams,  after  tbls  comment  upon 
the  state  of  the  law,  proceeds  to  show  that 
the  absence  of  any  provision  for  the  acquiA- 
tion  of  right  of  way  over  public  properties 
pervaded  all  general  legislation  on  the  sub- 
ject until  the  Revision  of  1879.  While  it  Is 
not  expressly  held,  nor  was  It  necessary  to 


be  decided  in  the  case  dted,  It  Is  inferen- 
tlally held  that  prior  to  the  passage  of  the 
act  a  charter  authorizing  the  construction 
of  a  railway  through  a  country  held  In  imrt 
prlvato  ownership  and  In  port  by  the 
state,  the  general  laws  providing  for  ac- 
quisition of  right  of  way  from  private  own- 
ers, but  leaving  the  company  powerless 
against  the  lands  of  the  state,  impliedly 
granted  the  right  to  construct  through  and 
over  the  public  dranaln.  The  grant  Is  bo 
necessary  to  the  exercise  of  the  general  pow- 
er conferred  It  Is  inevitably  carried  by  the 
general  terms  of  the  grant  This  Is  in  ac- 
cord with  the  elemoitary  rule  of  construction 
that  a  power  necessary  to  the  exercise  of  a 
power  already  granted  will  be  Implied.  We 
are  of  opinion,  therefore,  that  by  its  charter 
the  Great  Northern  Ocmipany  acquired  the 
right  to  enter  upon  and  appropriate  so  much 
of  the  public  domain  over  which  Its  route 
was  projected  as  was  necessary  for  Its  right 
of  way,  not  to  exceed  the  prescribed  width, 
and  that,  having  done  so,  the  width  actually 
appropriated  was  not  affected  by  the  subse- 
quent grant  by  the  state  of  the  Lang  sprv^. 

Ry  the  description  In  the  grant  .the  gran- 
tees had  actual  notice  of  the  railway  com- 
pany's existence,  and  its  powers,  and  of  the 
fact  that  the  Wilson  Lang  grant  had  been 
located  along  Its  line.  They  took  subject  to 
the  rights  acquired  by  the  company.  As  to 
the  width  of  the  right  of  way  thus  appro* 
priated,  we  think  the  proof  Is  undisputed 
that  it  amounted  to  at  least  as  much  as  was 
awarded  to  defendants  by  the  Judgment  of 
the  court  In  this  view  of  the  case  all  er- 
rors be«nne  harmless.  We  therefore  do  not 
notice  the  other  assignments.  Because,  un- 
der the  facts  the  Judgment  could  not  have 
been  otherwise,  it  Is  in  all  things  affirmed. 

The  cross-assignment  assailing  the  trial 
court's  disposition  of  the  question  ot  costs 
is  overruled. 


HANAWAT  V.  WISEMAN* 

(Oonrt  of  Civil  Appeals  of  Texas.    Jane  8, 
1809.) 

1.  CowvEBSioK— Damages— Instbtjctiohs. 

Where,  in  an  action  for  conversion  of  com, 
it  was  conceded  that  defendant  was  the  owner 
of  a  one-third  of  the  stack  of  corn,  an  Inatruc- 
tion  that  the  jury  should  compeDsata  plaintiff 
for  the  value  of  '  the  corn,"  was  not  erroneous. 

2.  Save— iNSTBUCTioNS. 

An  instruction  that  the  jary  should  "cmii' 
pensate"  plaintiff  for  the  value  of  the  com  con- 
verted, was  not  erroneous,  though  not  literallj 
in  the  approved  form. 

Appeal  from  District  Court,  Knox  County ; 
J.  M.  Morgan.  Judge. 

Action  by  J.  M.  Wiseman  against  B.  W. 
Hanaway.  From  a  Judgment  for  plaintiff, 
defendant  appeals.  Affirmed. 


*R«liMrliif  denM  JdIt  l,  UOG,  and  writ  of  error 
dtniad  by  Supreme  CourL 
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M(Hitgom«7  A  Hughes  and  D.  3.  Brooker^ 
■on,  tot  appellant  Qla^w  &  Kenan,  Chas. 
B.  Ooombes,  and  Sam  X  Hnnter.  for  appellee. 

OONNBR,  G.  J.  Tbta  Is  an  appeal  from  ft 
Judgment  In  i^pellee's  favor  for  tbe  sum  of 
$800  as  actual  damages  for  the  conversion  of 
certain  kaffir  corn  and  straw.  Tbe  facts  are 
that  on  December  2.  1901,  appellant  sold  to 
one  J.  D.  Gray  a  section  of  land  upon  credit, 
the  payments  being  made  to  mature  one,  two, 
three,  four,  and  five  years  aft»  that  date, 
the  vendor's  Uea  being  retained  to  secure  the 
notes  for  tbe  deferred  payroents.  Oray  failed 
to  pay  anything  on  the  land,  and  In  Novem- 
ber, IWSt,  Hanaway  filed  suit  in  the  proper 
court  to  collect  his  debt  and  foreclose  said 
lien.  Oray  was  served  with  cltaticm  In  Jan- 
uary, 18(0,  and  Hanaway  obtolned  Judgment 
on  April  7,  1903,  and  a  foreclosure  of  Hen, 
with  order  of  sale,  by  virtue  of  which  appel- 
lant in  July,  1908.  again  became  tbe  owner, 
and  was  placed  in  possession  of  said  section. 
In  October,  1902,  appellee  rented  port  of  the 
land  In  controversy  from  Gray  for  the  year 
b^innlng  January  1,  1908,  with  fbe  agree- 
ment that  be  was  to  pay  one-third  of  the 
kaffir  corn  In  tiie  stack  to  Gray  as  nsA,  tbne 
,  being  no  contract  as  to  straw.  The  kafBr 
com  was  planted  in  the  latter  part  ot  April, 
1903.  end  was  ready  for  harvest  in  tiie  lattCT 
part  of  September  of  that  year,  at  which  time 
it  further  appears  that  appelant  caused  ap- 
pellee's arrest  upon  complaint  filed  charging 
criminal  offenses,  and  thereafter  converted 
the  kaffir  com  and  a  certain  stack  of  straw 
to  bis  own  use.  ^pellee,  in  his  petition,  also 
alleged  that  tbe  prosecution  instituted  against 
him  upon  affidavits  of  appellant  were  mali- 
cious, and  he  prayed  tar  tbe  recovery  of  dam- 
ages therefor.  But  from  tbe  verdict  of  ttie 
Jury,  construed  In  the  light  of  the  conrt^s 
charge,  it  plainly  appears  that  the  Jury  found 
against  appellee  on  the  Issue  of  damages  tar 
the  alleged  malicious  prosecution.  The  first 
and  seccmd  assignments  of  error  therefore 
will  be  overruled  without  discussion,  tnas- 
much  as  they  relate  to  that  Issue  alone. 

The  remaining  asslgmuCTta  (the  third  and 
fburth)  complain  of  the  court's  charge ;  but 
we  do  not  think  the  objections  thereto  main- 
tainable. The  court  charged  tbe  Jury,  in  sub- 
stance, that,  if  they  found  the  facts  as  here- 
inbefore stated,  th^  should  find  f6r  appellee, 
and  "assess  his  actual  damages  at  sndi  sum 
as  you  tth^]  consider  from  the  evidence  will 
reas(Hiably  compensate  him  for  the  value  of 
said  kaffir  com  and  wheat  straw."  Appel- 
lant insists  that  it  is  undisputed  that  be.  as 
owner,  was  entitled  to  (me-thlrd  of  the  kafflr 
com  as  rent,  and  that  the  charge  quoted  per- 
mitted the  Jury  to  find  against  him  for  the 
value  of  the  whola  Appellee  testified  that 
"the  rent  was  Hanaway's,"  and  that  such  was 
the  fact  Is  not  disputed.  The  charge  limit- 
ing, as  it  -does,  appellee's  damages  to  com- 
pensation merely,  we  think  It  quite  improb- 
able that  the  Jury  understood  the  charge  am 


requiring  of  them  a  finding  for  the  value  of 
the  entire  crop;  particularly  in  view  of  the 
special  charge  given  by  the  court  at  appel- 
lanfa  request,  "that  whatever  quantity  ot 
kaffir  corn  or  straw  was  the  property  of  J.  D. 
Gray  became  (when  the  land  referred  to  in 
plaintiff's  petition  was  sold  to  defendant)  tbe 
property  of  the  defendant,  and  you  can  find 
nothing  for  plalntifl  as  to  said  property." 

The  further  contention  that  the  charge  "did 
not  give  the  Jury  the  correct  measure  of 
damages,  and  left  It  to  the  Jury  to  adopt  mdi 
measure  as  they  saw  proper,"  presents  a  dif- 
ficulty more  apparent  than  real.  While  tbe 
charge  is  not  literally  in  the  form  approved 
by  the  decisions,  we  yet  think  it  substantially 
correct  As  before  stated,  tbe  Jury  was  there- 
by limited  to  "compeiisatlon"  for  the  damages 
done  appellee.  This  la  the  true  basis  for  the 
rule,  and  there  is  nothing  in  the  record  to  in- 
dicate that  tlie  Jury  entertained  any  other 
thought  -It  is  true  the  evidence  as  to  the 
value  of  the  kafflr  cotu  and  straw  was  con- 
fllcttng,  but  appellee's  testimony  abundantly 
sustains  the  verdict  Indeed,  such  testlmooy 
fixed  the  value  of  said  property  in  tbe  aggre- 
gate at  fSOO  or  $900. 

There  being  no  other  assignments,  and  find- 
ing that  the  evidence  sustains  tbe  material 
allegations  of  appellee's  petition  and  the  ver- 
dict of  the  Jury,  it  Is  ordered  that  the  Judg- 
m&it  be  affirmed. 


BiLDBBRAND  v.  HEAD. 
(Court  of  CSvU  Appeals  of  Texas.    Juno  7. 
1905.) 

1.  Sbt-Oft  AMD  OoxniTEKCUDC— BnacT  or 

JUDQlfXNT. 

PlaintifF  recovered  a  Jnd^ent  against  de- 
fendant for  a  certain  sum  and  for  the  fore- 
closure of  a  landlord's  Hen  on  certain  syrap  in 
plaintiff's  possesBion.  Defendant  in  the  some 
action  Bet  up  a  claim  against  plaintiff  for  the 
wrongfnl  suing  oat  of  an  injunction,  and  the 
court  charged  that  defendant  was  entitled  to 
recover.  If  at  all,  tbe  reasonable  market  value 
of  tbe  ayrup  that  could  have  been  made  out  of 
the  cane  by  the  plaintiff,  less  tbe  coat  of  con- 
verting it  Into  H7rup.  The  jury  foand  for  de- 
fendant for  a  sum  less  than  that  found  In  fa- 
vor of  plaintiff.  Heid,  that  a  Judgment  for 
plaintiff  for  the  difference  made  the  symp  the 
property  of  plaintiff,  so  that  It  was  error  to 
adjudge  a  lien  on  it  and  require  it  to  be  sidd  to 
satisfy  the  Judgment. 

2.  Appeal— Theobt  or  Tbiai.. 

Where  plaintiff's  claim  to  a  certain  Item 
of  damage  was  conditioned  at  trial  on  the  jury 
finding  in  his  favor  upon  another  issue,  and  the 
JuiT  found  against  him,  he  was  not  entitled  to 
claim  the  item  of  damage  mentioned  on  appeal. 

Appeal  from  B»ar  Oounly  Court:  B<tbt 
B.  Qte&u  Judge. 

Actitm  by  H.  B.  Hlldebrand  ^Inst  O.  M. 
Head.  From  a  Jndgmmt  for  platotltt,  he  mp- 
peals.   Reformed  and  affirmed. 

Cobbs  &  Hlldebrand,  for  appellant  O.  C 
Clamp  and  Frank  J.  Bosshardt  tor  appellee. 

JAMES,  C.  J.  This  apjieal  Is  from  a  Judg- 
ment rendered  upon  a  verdict  which  waa  to 
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&iTor  4tf  appeUant  <plaliitue)  for  9169.98  and 
Intarai^  and  for  forecIOBure  of  landlord's  lien 
on  cotain  gyrap  In  plalntUFa  possession,  and 
In  favor  of  defendant  tos  tiu  tarn  of  $180.20 
adnol  damages.  The  latter  earn  was  for  tbe 
dtmagea  sustained  defendant  for  tbe 
wnmgfnl  salng  oat  of  an  Injunction,  wblch 
tbe  coort  had  instmcted  the  Jnry  woold  con- 
sist of  what  the  evidence  showed  was  tbe  rea- 
sonable market  value  of  the  ^mp  that  conld 
have  reasonably  been  made  out  of  tbe  cane 
tj  pltintlff,  less  the  reasonable  cost  of  eoxt- 
vertlns  It  Into  E^rup.  TberefOTO  the  9189.20 
damages  was  the  finding  of  tbe  net  valne  of 
tbe  STrqp.  When  this  was  dedncted  from  the 
som  of  flO&OQ,  fOmid  in  fovor  of  plaindfl 
{which  was  an  admitted  Indebtedness  from 
defendant  to  plalntUF),  and  Judgment  roidex^ 
ed  for  the  dlfferoiQe,  $48.18,  defOidant  was 
eompouated  for  the  syrup,  and  tbe  effect  of 
tbe  deductlcm  was  to  pay  defoidant  for  the 
flyrap  and  made  It  the  pn^ierty  of  plalntlfl. 
It  was  ttierotore  manifest  eaot  to  adjudge 
plalntur  a  lloi  on  the  agrmp,  and  require  it 
to  be  sold  to  satisfy  the  Judgmmt  for  tbe  dlf- 
fo^nce.  Hence  we  conclude  that  that  part  ct 
fbe  decree  ordering  tbs  syrup  sold  to  satls^ 
pbilntUTs  Judgment  tor  |4ai8  and  interest 
thoeon,  as  under  execntlou,  and,  after  pay- 
big  oa  said  Judgment,  directing  the  offlcw  to 
pay  tbe  excess  over  to  defendant,  should  be 
expunged,  and  Instead  that  the  plaintiff  be 
declared  entitled  to  the  syrup. 

We  think  plalntlfl  is  not  entitled  to  claim 
In  this  court  that  he  should  be  allowed  a  fur- 
tbee  sum  of  for  hauling  tbe  cane  to  the 

mill.  The  only  charge  by  which  be  requested 
that  matter  to  be  submitted  was  conditioned 
oa  tbe  Jury  finding  in  bis  favor  upon  tbe  issna 
of  wrongful  suing  out  of  tbe  Injunction.  The 
Jury,  however,  finmd  against  him  on  that  is- 
sue. 

Appellant  has  fited  here  a  paper  crasent- 
ing  to  waive  his  assignments  of  error  in  case 
we  bold  as  above.  Therefore  we  do  not  no- 
tice them. 

Appellee  has  a  cross-assignment,  which  we 
think  Is  not  wdl  founded.  We  fall  to  see 
wber^  the  wrlttai  contract  and  the  previous 
oral  agreement  show  any  substantial  diffo- 
enoe  In  tbe  rights  of  tbe  parties. 

Tbe  Judgment  will  be  reformed  aa  indicat- 
ed, and,  as  reftwmed,  will  be  affirmed. 


BASCOB  T.  WALKBB-^ITB  CO.  et  at 

(Ooart  of  OMl  Appeals  of  Texas.  May  17, 

1905.) 

BbtxbsaI/— RnfANDina  Oattbb. 

Id  a  nilt  sgainst  a  partnership  and  the 
executrix  of  a  decedent,  alleged  to  have  been  a 
partner  when  the  notes  sned  on  were  exe- 
cated,  where  the  Snpreme  Court,  in  answer  to 
a  certified  quMdon,  holds  that  the  trauBactions 
occurring  between  a  member  of  the  partnership 
and  decMent  are  not  admfBsihle'  against  the  ex- 
ecutiix,  and  the  remaining  evidence  tends  to 
show  decedmt  was  not  a  partner,  and  the  part- 


nership IsBue  has  been  folly  developed,  the 
Court  of  Appeals  will  not  remand,  but  render 
Judgment  for  the  executrix. 

Appeal  ttom  Coleman  Oonnly  Court;  B. 
F.  Rose,  Judge. 

Action  by  the  Walker-Smltb  Company 
agatost  Cornelia  B.  Rascoe^  aa  executrix  of 
tbe  estate  of  W.  P.  Baacoe,  deceased.  From 
a  Judgment  for  plaintiff,  defendant  Cornelia 
B.  Baacoe  appeals.  Affirmed  as  to  tbe  other 
defendants,  and  reversed  and  rendwed  as  to 
Cornelia  B.  Rascoe. 

F.  L.  Snodgrass,  for  appellant  O.  M.  Har> 
rison,  for  appellees. 

FISHER,  C  J.  The  appellee  Walker- 
Smith  Company  brought  this  suit  to  recover 
on  two  iffomiasory  notes  executed  August  4* 
1902,  each  for  the  sum  of  (250,  signed  by 
T.  W.  White  &  Co.,  by  T.  W.  White.  The 
suit  was  against  the  partnership  of  T.  W. 
White  &  Co.,  and  also  T.  W.  White  Indlvld- 
ualty,  and  against  the  appellant  Mrs.  Rascoe, 
as  executrix  of  the  estate  of  W.  F.  Rascoe, 
deceased,  claiming  that  W.  P.  Rascoe  was 
during  bis  lifetime  a  member  of  Uie  firm  of 
T.  W.  White  &  Go.  T.  W.  White  filed  no 
answer.  Tbe  appellant,  as  executrix,  an- 
swered by  general  denial  and  special  plea* 
denying  tJ:ie  existence  of  any  partnership 
between  W.  P.  Rascoe  and  White.  Judg-. 
ment  in  the  court  below  was  against  T.  W 
White  and  T.  W.  White  &  Co.,  in  favor  ot 
tbe  appellees,  for  the  amount  sued  for  and 
costs  of  suit,  and  also  against  the  ai^eilant 
Mrs.  Rascoe,  as  executrix  of  the  estate  of 
W.  P.  Rascoe,  for  tbe  amount  sued  for. 
Mrs.  Rascoe  alone  has  appealed. 

At  a  previous  day  of  this  teirm  of  tbe  court 
we  certified  to  the  Supreme  Court  the  ques* 
tion  whether  or  not  the  evidence  of  witness 
White,  as  to  stetements  and  transactions 
that  occurred  between  him  and  W.  P.  Ras- 
coe, deceased,  was  admissible,  as  against 
appellant  Mrs.  Rascoe,  to  establish  the  fact 
of  partnership.  The  Supreme  Court,  in  an- 
swering the  question,  held  that  such  testi- 
mony was  not  admissible.   86  S.  W.  728. 

Tbe  principal  qu^tion  In  tbe  case  is 
whether  or  not  W.  P.  Rascoe  was  ever  a 
member  of  the  firm  of  T.  W.  White  &  Co. 
The  appellees  contend  that  be  was  a  member 
of  the  firm  before  the  notra  in  question  were 
executed,  and  that  the  notes  were  given  for 
the  purchase  price  of  goods  sold  by  appellees 
to  T.  W.  White  &.  Co.,  and  that,  if  there 
was  ever  a  dissolution  of  tbe  firm,  tbe  ap- 
pellees had  no  notice  of  that  fact  at  the  time 
the  goods  were  sold  and  the  notes  executed, 
and  that,  if  Rascoe  was  not  in  fact  a  mem- 
ber of  tbe  firm,  he  jwrmitted  T.  W.  White 
to  represent  that  he  was  a  member,  and  the 
appellees,  acting  upon  such  representation 
and  holding  out,  sold  the  goods  to  T.  W. 
WMte  &  Co.  upon  the  basis  that  Rascoe  was 
a  member  of  tbe  firm.  There  are  a  number 
of  asstgnmenU  of  error  In  appellant's  brief 
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which  are  not  necessary  to  be  considered, 
becaase,  in  view  of  the  ruling  of  the  Supreme 
Court  upon  the  question  certified,  we  have 
concluded  to  reverse  and  render  so  much 
of  the  Judgment  as  affects  the  appellant  Mrs. 
Bascoe.  When  we  eliminate  the  evidence  of 
White  as  to  transactions  and  statements  that 
occurred  between  him  and  Rascoe  relating 
to  the  question  of  partnership,  there  Is  verj 
'.Ittle  evidence,  if  any,  of  any  importance  left 
in  the  case  upon  that  subject  In  fact,  the 
balance  of  the  evidence  upon  the  subject  of 
partnership,  as  we  construe  it,  tends  to  show 
that  Rascoe  was  never  a  member  of  the 
firm  of  T.  W.  White  &  Co.  It  Is  true,  some 
letters  passed  between  the  Walker-Smith 
Company  and  Rascoe  with  reference  to  slgn- 
iDg  certain  notes,  which  notes  are  not  those 
sued  upon.  The  letters  from  the  Walker- 
Smith  Company  to  Bascoe  were  merely  to 
the  effect  that  certain  notes  were  signed  by 
White  &  Co.,  but  that  they  desired  the  per- 
wm&l  signature  of  Bascoe.  Bascoe  replied 
that  he  would  sign,  and  as  a  matter  of  fact 
he  did  8isn  the  notes  Individually,  There 
is  no  Intimation  in  the  correspondence  be- 
tween these  parties  of  any  partnership  be- 
tween White  and  Bascoe;  and  it  is  believed 
that  the  fact  evidenced  by  these  letters  has 
a  stronger  tendency  to  establish  the  fact  that 
there  was  no  partnership  than  to  prove  that 
a  partnership  existed;  for  if  the  Walker- 
Smith  Company  relied  upon  the  representa- 
tions of  White  that  Bascoe  was  a  member  of 
the  firm,  and  relied  npon  the  fact  that  Bascoe 
had  held  himself  out  aa  a  member  of  the 
firm,  and  that  the  Walker-Smith  Company 
believed  that  be  was  a  member  of  the  firm, 
or  that  Bascoe  In  fact  was  a  member  of  the 
arm.  It  la  singular  that  the  Walker-Smith 
Company  would  deslie,  In  addition  to  the 
signature  of  the  firm,  the  Individual  signa- 
ture of  Bascoe;  and  If  Bascoe  knew  that  he 
was  held  out  as  a  member  of  the  firm,  or 
regarded  that  he  was  a  member  of  the  firm, 
it  is  also  singular  that  he  would,  in  addition 
to  the  execution  of  the  note  by  the  firm.  In- 
dividually sign  the  same.  And  It  is  further 
significant  that  In  all  this  correspondence 
there  is  no  statement  or  Intimation  whatever 
from  either  party  tending  to  show  that  Bas- 
coe was  ever  a  member  of  the  firm.  Aa  said 
before^  the  remaining  evidence  in  the  record 
on  the  Issue  of  partnersbli^  excluding  that 
of  White,  tends  to  show  that  Bascoe  was  not 
a  member  of  the  firm. 

On  the  Issue  of  partnership,  the  case  seems 
to  have  been  fully  developed,  and  that  all 
evidence  accessible  on  that  subject  was  In^ 
troduced.  Therefore  we  see  no  occasion  to 
reverse  and  remand,  but  will  here  reverse 
and  render  Judgment  In  favor  of  the  appel- 
lant Mrs.  Bascoe  to  the  effect  that  the  ap- 
pellee Walker-Smith  Company  take  nothing 
by  their  suit  against  her  Individually  or  as 
executrix,  and  that  she  go  hence  fully  dis- 
charged with  a  Judgment  In  her  favor  for 
all  costs  Incurred  In  her  behalf  in  the  trial 


court  aud  In  this  court  against  the  appellee 
Walker-Smith  Company.  The  Judgment  In 
favor  of  appellees  against  T.  W.  White  and 
T.  W.  White  &  Co.  is  affirmed. 

Affirmed  in  part,  and  in  part  raveised  and 
rendered. 


HARDIN  T.  ST.  LOUIS  SO  UTH  WBSTBUN 
BY.  CO.  OF  TEXAS.* 
(Court  oi  Civil  Appeals  of  Texas.    May  IT, 
1005.) 

1.  Caebiebs  —  NsoLiOEncx  —  Acnon  —  Is- 

BTBUCnONS. 

Wha«  plaintiff  alleged  a  partnership  be- 
tween defendant  railroad  comiuny  and  another 
in  carrying  plaintiff's  wife,  and  sought  domaKea 
for  her  deatn  from  a  failure  on  the  part  of  the 
railroads  to  keep  the  car  warm,  ana  there  wa3 
evidence  of  such  negligence  on  the  part  of  both 
roads,  an  instruction  uut,  in  order  for  plaiotilt 
to  recover,  the  burden  was  on  bim  to  show  neg- 
lif^nce  of  defendant,  was  reversible  error,  not- 
withatandinff  an  instruction  making  de(«id- 
ant  responsible  for  the  negligence  of  both  loadi. 

2.  Saiu— EvinBNCB— AnifiasiBiuxT. 

Defendant  might,  under  the  general  issue, 
show  that  the  wife,  at  the  time  she  Bustained 
the  injaries,  had  a  disease  which  would  hav« 
caused  her  death  as  soon  as  she  did  dlSi  inde- 
pendent of  the  Injuries. 

3.  Same— Declarations. 

The  declarations  of  the  wife  concerning  her 
condition  were  admissible  against  plaintiff- 

4.  SaHB— BnoENCB— SVATEicnm  as  to  Man- 

KEB  or  IHJDBT. 

In  an  action  for  injuries,  atatanents  by 
the  person  injured  to  her  physician  aa  to  bo« 
she  was  Injnred  were  not  aonuaslble  in  favor  of 
plaintiff. 

5.  Same  —  nviDKitoi  —  Obedibilitt  of  Wit- 

KESSE8. 

The  belief  or  <QiInlon  of  a  witness  to  tlie 
effect  that  certain  other  pewma  would  ivear 
to  the  truth  was  not  admuaible: 

Appeal  from  District  Court,  Hunt  Ommty; 
H.  C.  Connor.  Judge. 

Action  by  J.  H.  Hardin  against  the  Sl 
Louis  Southwestern  Ballway  Company  of 
Texas.  From  a  Judgment  in  favor  of  de- 
fendant, plaintiff  appeals.  Reversed. 

Brans  ft  Elder.  fOr  appellant  E.  B.  Per 
kins  and  Templetmi,  Crort^  ft  Olnsnuur^  for 
appelleew 

FISHER,  a  J.  This  Is  ft  snlt  for  dam- 
ages by  Hardin  against  the  St.  Lonls  Sooth- 
western  Railway  Company  of  Texas  for  per- 
sonal injuries  to.  himself  and  for  InJnries 
faulting  in  the  death  of  his  wiftk  PUdn- 
tiff  substantially  allied  as  his  cause  of  ac- 
tion that  on  tlw  20tb  of  December.  19oa  be 
purebred  from  tlie  defendant  at  Josefphine, 
Tex.,  two  flrst-class  tickets  (one  for  himseU 
and  one  for  his  wife)  to  PmTville,  Tena. 
via  Texarkana  and  Memphis,  and  that  Oier 
boarded  said  train  as  passengers  <m  the  SOQt 
of  December,  1900;  that  the  weather  was 
cold  and  disagreeable  throughout  the  trip: 
that  the  defendant  was  a  common  carrier  of 
passengers  for  hire  from  Josephine  to  Tex- 
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arkana,  Tex. ;  and  that  Oie  St  Louis  Sontbr 
western  Railway  Company  waa  a  common 
eaxtiee  of  passen^ere  for  hire  from  Texar- 
kana  to  MemplilB,  Tom. ;  and  he  allied  a 
Joint  operatkm  and  partnereblp  between 
tbese  two  railway  companlea  In  undertaking 
to  carry  plaintiff  and  his  wife  as  passensers 
ftom  Joaephlne,  Tex.,  to  Hemphls,  Tenn. 
Plaintiff  alleged  nei^lsence  tai  the  part  of 
both  railway. oompaniea  In  folUng  to  ke^ 
tlielr  eoacbes  warm  from  Joeefphlne  to  Mem- 
phiB,  and  tlut,  In  comeanence  of  sodti  negU- 
gence,  plaintiff  and  bis  wife  each  soffored 
from  cold  and  oposnre  while  being  so  car- 
ried over  the  lines  of  the  two  companies, 
resulting  In  personal  discomfort,  pain,  and 
soflCTing  to  each,  and  Incurring  expense  to 
plaintiff,  and  resulting  In  the  death  of  bis 
wife,  anl  Incurring  expense  during  her  sick- 
ness, for  all  of  which  he  claims  damages  In 
the  stun  of  (20,800.  Verdict  and  judgment 
resulted  In  term  of  the  railway  company. 

Appellant's  first  and  sectmd  aaalgnmoiti 
of  error  will  be  considered  together.  The 
first  assignment  c(mtplalns  of  the  action  of 
the  trial  court  In  giving  charge  No.  2  re- 
qnested  by  appellee,  on  the  gronnd  that  the 
same  Is  contradictory  of  the  main  charge, 
and  waa  calculated  to  mislead  the  Jury,  in 
withdrawing  from  their  consideration  the 
n^lgence  of  the  servants  of  the  St  Louis 
Southwestern  Hallway  Company^  and  be- 
cause the  testimony  shows  and  raises  the  Ifl- 
Boe  of  the  failure  to  famish  fires  snflBdent 
to  warm  the  coacibes  In  which  the  plaintiff 
and  his  wife  were  passengers,  not  only  on 
the  line  of  the  St  Louis  Southwestern  Rail- 
way Oonvany  of  Tens,  but  also  tm  the  line 
of  the  fit  Louis  Southwestern  Railway 
Company,  which  Is  alleged  to  run  from  Tex- 
arkaua  to  Memphis.  The  s^nd  assign^ 
ment  of  error  complains  of  the  first  para- 
graph of  the  charge  of  the  court,  wherein 
the  Jury  are  Instructed  that  the  burden  was 
iipon  the  plaintiff  to  show  by  a  preponder- 
ance of  the  evldmce  that  the  defendant  was 
negligent,  as  alleged,  and  that  sndi  negll- 
gmoe  proximately  caused  or  hastened  the 
death  of  his  wife.  There  la  evldmce  In  the 
record  which  tends  to  show  that,  reascm 
of  the  Diligence  alleged  upon  the  part 
of  the  two  roads,  the  wife  sustained  the 
injuries  that  resulted  In  her  death;  and 
there  Is  evidence  to  the  effect  that  each  of 
the  roads  failed  to  provide  fires  sufficient  to 
warm  and  heat  the  ca.n  in  which  the  plain- 
tiff and  his  wife  werp  riding  as  passengers, 
though  the  weathor  waa  very  cold  and  dls- 
agreeabl&  The  i>etitl(m  of  the  plaintiff  also 
alleged  that  there  was  a  partnership  between 
the  two  roada,  and  substantially  alleged  that 
by  reason  of  such  partnership  the  appellee 
was  responsible  for  the  negligence  commit- 
ted by  both  roads,  and  there  waa  no  denial 
of  the  partnership  charged  in  the  petition. 
Tbe  first  paragraph  of  the  charge  of  the 
court  which  la  complained  of  is  as  follows : 

*7he  burden  of  proof  la  upon  the  plaintiff 


to  abow  by  a  preponderance  of  the  evidence 
that  tbe  defendant  was  negligent  as  alleged, 
and  that  auch  negligence  proximately  caused 
or  hastened  the  death  of  his  wife,  as  herein- 
after explained." 

The  special  charge  requested,  and  which 
was  given,  and  which  Is  complained  ot  1b  as 
follows: 

"In  view  of  the  court's  charge,  counsel  for 
defendant  request  the  court  to  instruct  the 
Jury  as  follows :  The  burden  of  the  proof  is 
upon  tbe  plaintiff  to  show  by  the  evidence 
that  dtfendant's  servants  were  negligent, 
and  that  such  negligence  was  the  proximate 
cause  of  the  death  of  Mrs.  Edna  Hardin, 
the  wUe  of  plaintiff,  or  that  the  life  of  Mrs. 
Edna  Hardin  was  shortened,  and  that  such 
shortening  of  bet  life  was  caused  by  the 
n^llgmce  of  defendants  servants." 

The  court.  In  its  general  charge,  in  effect 
Instructed  the  jury  that  the  appellee  rall- 
vay  company  would  be  reqpntalble  for  the 
negligence  of  both  railway  companies,  and 
this  charge,  in  view  ot  the  pleadings  and 
evidence,  was  correct ;  but  it  iwactlcally  con- 
filets  with  tbe  Bipedal  diarga  Na  2,  as  set 
out  and  also  the  first  paragraph  of  the  gen- 
eral charge  of  the  trial  court  as  above  stat- 
ed. These  two  charges  substantially  In- 
struct tbe  jury  that  In  order  for  tbe  ap- 
pellant to  make  bta  case,  the  burden  rest- 
ed upon  him  to  establish  the  negligence  of 
the  Pendant— that  is,  that  the  St  Louis 
Southwestern  Railway  Company  of  Texas 
was  guilty  of  the  n^ligoice  chai^eO— when, 
under  the  pleadings  and  evidence,  the  plain- 
tiff would  have  been  entitled  to  recover  on 
the  proof  of  facts  tending  to  show  n^ligence 
on  the  part  of  the  St  Louis  Southwestern 
Railway  Company.  The  jury  might  have 
considered  that  the  evidence  was  InsnfDcient 
to  have  established  the  n^llgence  of  the  ap- 
pellee railway  company,  or  that  the  negli- 
gence. If  ai^,  of  that  company  was  not  the 
proximate  cause  of  the  death  of  appellant's 
wife,  but  may  have  Qtmsidered  that  the  evi- 
dence against  the  St  Louis  Southwestern 
Railway  Company  was  sufficient  to  show 
negligence  wlilch  was  the  proximate  cause 
of  the  death  of  Mrs.  Hardin.  We  are  of  the 
opinion  that  these  asslgnmenta  are  well  tak< 
en,  and,  for  the  error  In  the  respect  pointed 
out  the  judgment  will  be  revo'sed. 

The  third  assignment  of  error  complains 
of  the  sixth  paragraph  of  tbe  general  charge 
of  the  court  which  also  contained  a  state- 
ment that  the  negligence  of  tbe  defendant  ag- 
gravated the  disease,  when,  as  before  stated, 
the  diarge  should  have  been  so  framed  as 
to  submit  the  negligence  ot  both  railway 
companies ;  and  in  this  respect  paragraph  6 
of  the  charge  Is  erroneous. 

There  are  some  other  objections  to  this 
charge.  One  is  to  the  effect  that  the  charge 
is  without  pleadings  to  support  it  In  an- 
swer to  this,  we  simply  state  that  we  are  of 
the  <H>lnlon  that  It  was  permissible,  under 
the  general  Issue,  for  the  railway  company 
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to  proTO  tbai  the  negllgenoe,  if  any,  did  not 
hasten  or  cause  the  death  of  plalntUfa  wife. 
There  was  erldatce  In  the  record,  In  our 
(^tlnlon,  that  Justified  the  submission  of  this 
issue  to  the  Jury.  We  think  the  choi^ 
other  than  in  the  error  pointed  out,  was  cw- 
rect.  PlaintUTs  cause  of  action  was,  in  the 
moln^  for  damages  resulting  from  the  death 
of  his  wife.  If,  as  a  fact,  at  the  time  bis 
wife  sustained  the  injuries  sbe  was  afflicted 
with  a  disease  which  would  have  caused  her 
death,  Independent  of  the  Injnriee  sustained, 
as  soon  as  she  did  die,  and  the  Jury  bellered 
that  she  did  not  die  from  the  Injurlei^  but 
from  tbB  disease,  then,  clearly,  the  Jury 
would  be  antfaorlced  to  And  that  the  injuries 
were  not  the  proximate  cause  of  her  death. 
Therefore  it  would  follow  that  the  plalnttfT 
would  not  have  sustained  any  damages  for 
.  which  be  could  recover  1^  reason  of  the  neg- 
ligence alleged ;  that  Is,  sudi  damage  as  he 
seedCB  to  recover,  resulting  from  the  death 
of  the  wife.  Of  course,  tiie  Injarles  sna- 
tained  from  the  negligence  may  hare  caused 
the  plaintiff  to  incur  some  expense  with  ref- 
erence to  tlie  treatment  of  those  injuries,  for 
which  the  railway  company  would  doubtless 
be  liable. 

S  The  question  presented  under  the  fonrtii 
assignment  of  error  will  doubtlesB  be  correct- 
ed upon  another  trial.  The  appellant,  under 
the  erldfince,  was  entitled  to  have  submitted 
to  tbe  Jury  the  injuries  sustained  by  him 
pownally,  whi(±  the  charge  given  In  this 
case  did  not  submit.  Upon  another  trial 
the  trial  court  will  doubtless  embrace  this 
questlim  to  Ite  dharge. 

We  are  toclined  to  the  opinion  tiiat  the 
evidence  of  the  witnesses  Belle  Bundi  and 
ilTB.  Allle  Hambrlck  was  admissible.  The 
declarations  and  statements  of  Mrs.  Hardin 
concemli^  her  condition  were  admissible  as 
evidraice  against  tibe  aiq;>ellant 

There  was  no  error  to  the  tnllng  of  tbe 
court  to  declining  to  admit  tbe  testimony  set 
out  to  the  bills  of  exceptitm  under  the  ap- 
pellant's 7th,  8th,  0th,  and  10th  assignments 
of  error.  Tbe  stotemento  sought  to  be  prov- 
en, made  by  Mrs.  Hardin,  were  self-sorlng, 
and  could  not  be  admitted  to  fitvor  of  the 
plaintiff.  They  were  not  parts  of  the  same 
statemento  that  the  court  admitted  tbe  wit- 
nesses Bunch  and  Hambrlck  to  testify  to. 
Gonsequently  they  were  not  admissible  as 
evidence  to  contradict  these  witoesses.  Dr. 
Alton,  the  physician  who  examined  her,  it  is 
true,  testified  as  to  tlie  coudltlon  of  Mrs. 
Hardin,  the  knowledge  of  which  he  obtained 
as  tbe  result  of  an  examination;  but  the 
statements  made  by  Mrs.  Hardin  as  to  how 
she  was  Injured  would  not  be  admissible.  So 
far  as  the  evidence  of  the  physician  is  con- 
cerned, the  court  makes  this  explanation: 
'rrhe  objection  only  went  to  the  following 
answer:  Mrs.  Edna  Hardin  said  she  had 
taken  cold  on  the  train,  caused  by  exposure 
before  she  reached  Texarkana."  And  this 
Is  part  of  the  excluded  evidoice  which  the 


appellant  claims  the  court  erred  to  declin- 
ing to  admit  We  find  no  error  presmted  is 
these  Bssignment& 

We  are  of  the  opinion  that  appellant's 
eleroitii  asalgnmatt  of  mar,  as  stated  hi 
his  brief,  but  No.  14  to  the  transcript,  li 
well  taken.  The  belief  or  the  (^InloQ  of 
tbe  witness  to  the  ^ect  that  Mrs.  Brown  and 
Mrs.  Snyder  would  swear  the  truth  was  not 
admissible.  The  mle  with  refnence  'to  Im- 
peaching a  witoess  is  too  well  known  to  be 
r^teated,  and  which  was  not  obeorved  1^  the 
trial  court 
The  thirteenth  assignment  OS  emt  Is  an 
I  atta^  upon  the  verdict  of  tbe  ju^  as  bring 
'  oontnuy  to  the  law  and  Qu  evidencCt  whkh 
I  we  need  not  consider,  as  we  reverse  toe  cue 
[  upon  other  ^nnds. 

For  the  errors  indicated,  the  Judgment  ti 
;  reversed  and  the  cause  rttnanded. 
Beversed  and  remanded. 


TBMPLfl]  V.  BRANCH  SAW  CO.* 
(Court  of  CMl  Appeals  of  Texas.   M«r  81, 
1905.) 

1.  Judicial  Sales  —  VALiDnr— Tabiakce 
AS  TO  Date. 

Tbe  (act  that  the  date  of  a  Judicial  sale  u 
stated  to  the  sheriff's  deed  varies  from  the  date 
stated  in  the  return  Indorsed  uixm  the  order  of 
I  sale  does  not  render  the  sale  void. 
1  2.  Tbbspabs  to  Tbt  Tttlb— Pleaoiho. 
j  Where  the  petition  In  trespass  to  trj  title 
;  attacked  the  sheriff's  deed  under  which  defend- 
i  ant  claimed  on  the  gromid  that  it  was  void, 

{ilaintiff  was  not  entitled  to  relief  on  a  shov- 
ng  that  the  deed  was  merely  voidable. 

;  8.  JUDGUBNT  AqAIMBT  DKTUlfOT  COBPOBATHHT 
I  — COLLATEBAL  ATTACK, 
i  A  judgmeot  against  a  corporation  cannot 
.  be  collaterally -attacked  on  the  ground  that  at 
I  the  time  It  was  rendered  the  corporation  had 
!  ceased  to  do  business  and  transferred  its  pnv- 
i  arty  to  a  trustee  for  the  benefit  of  credlton. 

Appeal  flrom  District  Court  Cass  County; 
[  P.  A.  Turner,  Judge. 

j  AcUtm  by  T.  L.  li.  Temple  ^inst  tlie 
\  Branch  Saw  Company.  From  a  Judgment  for 

.  defendant,  plaintiff  appeals.  Affirmed. 

Chas.  S.  Todd  and  Geo.  J.  Armlstead,  for 
J  appellant  Figures  &  Pruitt,  fOr  appellee. 

j 

FISHER,  C.  J.   This  Is  an  action  of  tres- 
I  pass  to  try  title,  to  tbe  usual  form,  by  appel- 
I  lant  against  the  appellee,  (or  the  land  de- 
i  scribed  In  plaintiff's  petition.   The  petltltm.  In 
addition  to  tbe  usual  averments,  contains  thli 
allegation:  "Tbe  plaintiff's  title  to  said  land 
consists  of  a  deed  from  the  Atlanta  Lumber 
Company,  which  Is  common  source  of  title, 
to  plaintiff,  dated  the  23d  day  of  October, 
1902;  aud  defendant  claims  said  land  under 
a  Judgment,  execution,  and  sheriff's  deed, 
dated  December  6,  1893,  which  proceedlngB, 
plaintiff  alleges,  are  toralld  and  void  on  their 
face,  and  pasa  no  title  to  defendant  as  shown 
by  the  record  thereof."    Upon  a  trial  the 

*Rehaarlng  denied  June  tS,  1905.  and  writ  of  error 
denled  by  Supreme  Court, 
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conrt  Instructed  a  verdiet  In  favor  of  ajtpel- 
lee,  upon  which  Judgment  was  rendered. 

Tbe  facts  are  aa  fbllowB:  The  Atlanta 
Lumber  Company  la  cwnmon  aource  of  title. 
Hie  appellant  boldB  under  a  deed  from  tbe 
Atlanta  Lumber  Company,  executed'  and  de- 
livered to  tbe  appelant.  Temple,  of  date  Oc- 
tober 23, 100^  Appellee's  evidence  of  title  Is 
ss  follows:  A  petition  In  tbe  suit  of  tbe 
Brancb*(^ookB  Saw  Company,  against  the  At- 
lanta Lumber  Company,  No.  4,713,  filed  July 
7, 1803 ;  affidavit  and  boud  in  attacbment,  ot 
date  August  S,  189S,  by  tbe  plaintiff  In  tbat 
suit  against  tiie  pn^ierty  of  tbe  Atlanta  Lum- 
ber Company.  Writ  of  attacbment  was  Is- 
sned  Ai^ioBt  8;  1893,  and  tbe  sberlff'a  return 
Bbowed  a  levy  upon  tbe  l&nd  Involved  In  tbls 
salt,  as  tbe  property  of  tbe  Atlanta  Lumber 
Company,  on  the  lltb  of  Augu^  1898.  On 
Septanber  6.  1883,  judgment  was  rendered 
foreclosing  the  attacbment  Hen,  the  recitals 
of  which  Judgment  substantlaUy,  are  as  fol- 
lowB:  That  tbe  plaintiff  appeared  Its  at- 
torn^, and  tbe  defendant,  having  been  duly 
cited,  came  not,  but  made  default;  tbat  tbe 
plaintUTs  demand  being  liquidated  and  prov- 
en by  an  Instrument  of  writing  Cor  tine  sum 
of  $311,  with  Interest,  executed  by  tbe  de- 
fMidant  tbe  conrt  is  of  the  opinion  ttie  plalur 
tiff  ought  to  recov«.  The  Judgment  thai 
proceeds  to  state  tbat  It  Is  ccmsldored,  order- 
ed, and  adjudged  by  the  conrt  that  1^  plain- 
tiff Branch-Crooks  Saw  Onnpany,  a  corpora- 
tion under  titw  laws  of  tbe  state  of  Missouri, 
do  have  and  recover  of  and  from  the  Atlanta- 
Lumber  Company,  a  coii>oratt(ni  under  tbe 
laws  of  tbe  state  oS  Texas,  whose  secretary 
and  treasurer  is  D.  X  Orlgsby,  the  sum  of 
$311.08,  with  Interest  at  tbe  rate  of  8  per 
cmt  per  annum  from  tbe  maturity  of  said  ac- 
ceptance, with  all  costs  of  suit.  And  It  fnr^ 
tber  appearing  to  the  court  that  the  Atlanta 
Lnmber  Company  has  ceased  to  operate  its 
bogfaiess,  and  the  effects  of  said  company 
were  turned  over  and  delivered  to  T.  L.  L. 
Temple  to  pay  tbe  debts  of  said  ctsnpany,  and 
tile  said  T«Bple  bavlng  been  duly  dted  in 
tblB  cause,  and  having  failed  to  appear,  the 
court  is  of  the  (pinion  tbat  the  plaintiff  ought 
to  recover  of  the  defendant;  T.  L.  L.  Templ& 
It  Is  therefbre  conslctered,  adjudged,  and  oi^ 
dered  by  the  court  that  tbe  plaintiff  aforesaid 
do  have  and  recover  of  and  ftom  T.  L.  L. 
Temple  Individually,  the  sum  of  $311.08,  with 
Interest  at  the  rate  of  8  per  cent,  per  annum 
from  the  maturity  of  tbe  acceptance  sued 
upon  In  this  case,  together  with  all  costs  In 
this  bebalf  expended.  Then  tbe  Judgment 
proceeds  to  foreclose  the  atta(diment  lien  lev- 
ied upon  the  land  In  controversy,  and  provides 
fbr  an  OTder  of  sale.  Order  of  sale  was  Is- 
ioed  on  this  Judgment  on  tlie  lOtii  of  October, 
1893,  and  tbe  sherllTa  return  thereon  shows 
tiiBt  it  came  to  hand  on  the  16tb  day  of  Octo- 
ber, 18!^,  and  was  levlod  on  the  land  In  coq- 
troTersy  on  tbe  IQtfa  day  of  October,  1803: 
■Dd,  further,  tbat  the  land  tras  sold  by  him 
on  the  7th  day  of  November,  1883,  and  bid  In 


by  the  Brancb-CroOkB  Saw  Company  for  tbe 
sum  Of  $50.  On  December  6, 1893,  the  sheriff 
executed  a  deed  to  tbe  Branch-Orooks  Saw 
Company  for  tbe  land  In  controversy.  The 
deed  recites  that  the  sheriff,  upon  tbe  16th 
day  of  Octotwr,  1893,  did  levy  upon  and  ad- 
vertise for  sale  the  land  and  pren^lses  de- 
scribed In  tbe  0T6er  of  sale  by  giving  public 
notice  of  tbe  time  and  place  of  sale  by  causing 
an  advertisonent  thereof  to  be  posted  at 
three  public  places  in  the  county,  one  of 
wbldi  was  the  courthouse  door  of  the  county, 
for  20  days  previous  to  tbe  day  of  sale,  and 
on  tbe  first  Tuesday  in  December,  1893,  with- 
in the  hours  prescribed  by  law,  sold  tbe  land 
at  public  vendoe  In  the  county  of  Casa  at  the 
courthouse  door  thereof  to  the  Branch-Crooks 
Saw  Company  for  the  sum  of  $5a  The  re- 
turn of  sale  Indorsed  tiie  sberlff  on  the 
order  of  sale  is  as  follows:  "Came  to  band 
October  15th,  iSOS,  and  oecuted  Octobw 
16tfa.  1893,  by  levylt«  vpoa,  seising  and  tak- 
ing into  my  possession  tbe  within  described 
land;  and  further  aecuted  by  advertising 
aame  to  sell  on  tbe  Ttb  day  of  Novonber,  1883, 
and  <m  that  date  was  struck  off  to  Brancfa- 
Grooks  Saw  Company  for  the  sum  of  $60,  this 
being  tbe  highest  bid  for  the  same."  It  la 
stated  in  tbe  brief  of  appellant  that  tbe  7tb 
day  of  November,  1893,  vb»  the  first  Tuesday 
In  the  month.  A  deed  of  the  Branch-Crooks 
Saw  Otnnpany  to  Branch  Saw  Company,  of 
date  December  24,  1900. 

Two  assignments  of  error  are  [absented  In 
appellant's  l«lef,  which  are  as  follows: 

"(1)  The  court  erred  in  overruling  the 
plalntifl^B  objection  to  the  admission  of  the 
sheriff's  deed  ftom  I.  H.  Lanier,  sheriff,  to 
tbe  Branch-Crooks  Saw  Company,  because 
said  deed  sbowed.on  its  face  that  It  was  made 
in  pursuance  of  a  sale  of  tbe  land  on  the  first 
Tuesday  in  December,  whereas  the  return  In- 
dorsed on  the  order  of  sale  showed  that  the 
land  was  sold  under  said  order  of  sale  on  tbe 
seventh  day  of  Novonber,  and  there  is  no  evi- 
dence produced  or  (^ered  to  show  that  the 
sale  under  the  order  of  sale,  as  shown  by  the 
return,  was  not  in  fact  made  as  therein 
sbown,  nor  was  ttiere  any  evidence  offered  or 
produced  to  show  that  the  deed  offered  in  evi- 
dence was  made  In  pursuance  of  the  sale  un- 
der the  order  of  sale,  apd  the  variance  is 
material  and  fatol. 

"(2)  The  court  erred  in  directing  a  verdict ' 
for  the  defendant,  because: 

"First.  The  plaintiff  showed  a  legal  title 
and  the  right  of  recovery,  unless  the  defend- 
ant proved  a  superior  titie ;  and  the  defendant 
foiled  to  prove  sncb  a  superior  title,  either 
legal  or  equitable. 

"Second.  The  evidence  Introduced  by  the 
defendant  In  support  of  its  claim  of  title,  to 
wit,  petition  in  the  attachment  suit  of  Brant  b- 
Crooka  Saw  Company  v.  Atianta  Lumber 
Company,  and  the  Judgment  rendered  In  tbat 
case,  shoAred  on  tbelr  face  that  the  attach- 
ment proceedings  and  the  Judgmmt  foreclos- 
ing the  attachment  lien  were  and  are  void,  be- 
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cause  It  appears  tberefrom  that  at  tbe  time 
ot  the  instltotloii  of  said  suit  and  the  levy  of 
said  attachment  and  the  rendition  of  said 
Jodgment  and  the  sale  of  said  property,  the 
said  property  was  In  the  legal  custody  and 
control  of  an  assignee  or  trustee  for  the  bene- 
fit of  all  the  creditors  of  the  said  Atlanta 
Lumber  'Company,  to  wit,  in  the  hands  of  T. 
L.  L.  Temple,  as  such  trustee,  and  was  not 
subject  to  be  seized  by  a  writ  of  attachment. 

"Third.  Because  the  testimony  shows  many 
Irregularities  In  the  attempted  Judicial  sale 
under  which  the  defendant  claims ;  that  tbe 
amount  bid  thereon  by  the  defendant  was 
grcrasly  inadequate,  and  that  the  sale  ought  to 
have  been  set  aside  as  inequitable  and  void- 
able." 

The  court  correctly  admitted  tbe  sherifTs 
deed  and  tbe  return  Indorsed  upon  the  order 
of  sale.  It  is  true,  there  Is  no  parol  evidence 
in  the  record  explaining  the  discrepancy  be- 
tween the  date  of  sale  as  stated  in  the  deed, 
and  tbe  date  of  sale  as  stated  In  the  return. 
It  Is  apparent  that  tbe  sheriff  made  a  mis- 
take in  stating  the  date  of  sale  In  either  one 
of  these  two  instrtmientB,  and  we  are  inclined 
to  tbe  opinion  that  the  return  made  upon  the 
order  of  sale  states  the  correct  date  at  which 
tbe  sale  was  made.  That  retutn  Is  supposed 
to  be  the  last  ofBclal  act  of  the  sheriff  In  con- 
nection with  tbe  sale.  He  could  not  well  have 
made  tbe  return  and  completed  It  so  as  to 
comply  with  tbe  law  until  after  the  sale  was 
actually  made.  But  however,  conceding  that 
there  is  a  discrepancy  in  the  dates  which  can- 
not be  explained  upon  this  basis,  we  do  not 
think  that  the  sale  would  be  void  for  that  rea- 
son. The  plalntlfr's  petition  does  not  under- 
take to  avoid  the  sale  on  the  ground  that  it 
Is  voidable,  but  contends  that  the  sale  is  ab- 
solutely void;  and  it  is  not'framed  with  tbe 
view  of  obtaining  the  relief  of  the  court  in 
the  event  that  tbe  sale  would  be  held  to  be 
merely  voidable.  Therefore  we  are  of  the 
opinion  that  the  court  committed  no  orror  In 
the  ruling  complained  of. 

These  latter  remarks  will  also,  in  the  main, 
apply  to  the  questions  raised  in  the  second 
assignment,  especially  the  third  question 
there  p^sented.  If  there  were  Irregularities 
In  the  sale,  the  petition  should  have  been  so 
framed  as  to  raise  these  questions,  which  was 
not  done. 

It  Is  admitted  that  the  Atlanta  Lumber 
Company  la  common  source  of  title,  and  the 
facts  in  the  record  show  that  the  appellee's 
title  from  that  source  is  the  oldest,  and  unless 
its  title  could  be  held  to  be  void,  it  must,  In 
view  of  the  averments  of  the  petition,  prevail 
over  that  of  the  appellant,  as  the  pleadings  of 
the  appellant  arc  not  framed  so  as  to  bring 
any  Issue  into  tbe  case  raising  the  question 
of  appellee's  title  being  merely  voidable. 
Therefore  we  must  hold  tliat  none  of  the 
grounds  urged  In  the  second  assignment  of 
error  are  well  taken. 

The  second  subdivision  of  that  assignment 
presents  a  question  which  could  not  be  raised 


by  the  appellant  in  this  case.  It  will  be  ob- 
served that  in  the  Judgment,  as  quoted  in 
the  findings  of  fact,  against  the  Atlanta  Lum- 
ber Company,  the  appellant,  T.  L.  L.  Temple, 
was  a  party  thiereto;  and,  If  facts  or  coudl- 
tions  existed  which  would  not  have  author- 
ized a  Judgment  in  favor  of  tbe  Branch- 
Crooks  Saw  Company  against  the  Atlanta 
Lumber  Company  and  against  Temple,  they 
should  have  been  urged  in  that  case.    The  ' 
Judgment  is  not  void  upon  its  face  merely  by  ' 
reason  of  the  fact  that  the  Atlanta  Lumber 
Company  had  ceased  to  do  business.  Facta 
and  circumstances  might  have  existed  which  I 
would  have  authorized  the  trial  court  in  that 
case  to  have  rendered  Judgment  against  the 
Atlanta  Lumber  Company,  and  against  Tem- 
ple as  trustee  of  Its  funds  and  property,  not- 
withstanding the  fact  that  the  Atlanta  Lum- 
ber Company  as  a  corporati<m  had  ceased  to  | 
do  business  and  its  property  had  been  trans- 
ferred to  Temple  as  trustee.   If  any  drcum-  ! 
stances  existed  whl(^  would  have  justified  | 
tbe  court  in  declining  to  enter  Judgment 
against  the  Atlantfi  Lumber  Company,  they 
should  have  be^  urged  by  the  defendants  in 
that  case,  which  tbe  record  shows  was  not  j 
done;  and  we  are  of  the  opinicm  tliat  that  I 
Judgment  is  not  subject  to  the  collateral  at-  ' 
tack  now  urged  against  it,  for  tbe  reasons  ' 
stated  in  the  assignment 

We  find  no  error  in  the  record,  and  tbe 
Judgment  is  affirmed.  This  conclusion  re- 
lieves us  of  tbe  necessity  of  posslDS  upon  tbe 
appellee's  crofls-awdsnmaits  ot  erconL 

Affirmed. 


LATIMER  et  ui.  v.  ST.  LOUIS  SOtJTH- 

WESTERN  RT.  CO. 
(Coort  of  Civil  Appeals  of  Texas.   Jane  IT* 
1906.) 

ApnOAVITS— POWKB  OF  FOREIGN  NOTABT. 

Under  the  express  provisioos  of  Rev.  St 
1895,  art  7,  subd.  2.  an  affidavit  may  be  nude 
before  a  notaty  public  in  another  atatew 

Brror  from  District  Oonrt,  FrudcUo  Oonn- 
ty;  P.  A.  Tnmer,  Judge. 

Action  by  J.  W.  Ijatlmer  and  vlfs  against 
the  St  Louis  Southwisstem  Railway  Com- 
pany. Tberewaa  Judgment  for  defendant  and 
plaintiffs  bring  error.  Tbe  writ  of  onor  vas 
dismissed,  and  plaintiffs  In  error  moved  for 
a  rehearing.  Rehearing  granted,  and  motion 
to  dismiss  overruled. 

Wilkins  A  Vinson  and  B.  B.  Davenport, 
for  .plaintiffs  in  error.  Glass,  Estss  &  King, 
for  defendant  In  error. 

RAINEY,  O.  J.  On  a  former  day  of  this 
term  we  sustained  a  motion  to  dismiss  the 
writ  of  error  without  written  opinion,  be- 
cause the  affidavit  In  lieu  of  a  writ  of  error 
bond  was  made  before  a  notary  public  In 
the  state  of  Arkansas.  This  holding  was 
based  on  the  case  of  Jenks  v.  Jenks.  47  Tex. 
220.    Upon  considering  a  motion  for  a  re* 
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bearlnSt  we  bare  concluded  that  our  former 
boldlng  vaa  error.  The  caie  of  Jenks  t. 
Jenks,  though  correct  under  the  law  then 
existing  (18TT),  should  not  be  followed,  be- 
canse  since  then  the  law  has'  been  changed, 
and  now  antbcffl3»B  the  making  of  affldaTits 
before  a  notary  public  In  anotiier  state.  Rer. 
St.  1895.  art  7,  snbd.  2. 

The  motion  for  rehearing  la  granted,  and 
the  motion  to  dismiss  la  orerroled. 


LONGINO  et  al.  v.  WESTER. 
(Court  of  Civil  Appeals  oC  Texas.  .  June  14, 
3i)05.) 

VeNDOB  ARD  PtTBCUASEB  —  FIZTUBES—FBN- 
CIHO  UATEBIALS. 

Timber  cat  from  land  and  piled  thereon 
tor  the  pnrpoee  of  building  a  teoea  does  not 
pm  on  sale  of  the  land. 

Appeal  from  Palo  Pinto  Conn^  Court;  W. 
B.  McOonnell,  Judge. 

Actlw  by  H.  A.  Ltmglno  and  others  against 
J.  H.  Wester.  From  a  Judgment  for  defend- 
ant, plaintiffs  appeal.  Affirmed. 

H.  B.  Bradford,  for  appellants.  J.  W. 
Crodlngton,  and  W.  H.  Perlne,  for  appellee. 

VJjY,  J.  Appellaiits  sued  appellee  to  re- 
cover 14,000  cedar  pickets,  of  the  value  of 
1700,  and  $50  for  pickets  converted  and  used 
by  appellee.  The  pickets  were  sequestered 
by  appellants.  A  trial  by  Jury  resulted  In  a 
verdict  and  judgment  for  appellee.  The  pidc- 
ets  were  cut  by  G.  L.  Daltou,  who  piled  them 
in  a  certain  place,  to  be  used  In  fencing  land 
that  he  afterwards  sold  to  appellants.  Lend 
adjoining  that  which  Dalton  bad  sold  appel- 
lants and  the  pickets  were  afterwards  sold 
to  apEKllee. 

It  is  the  general  rule  that  chattels  not 
attached  to  the  land  do  not  pass  by  a  con- 
veyance of  It  Grlffln  T.  Jansen  (Ky.)  39  S. 
W.  43.  In  the  case  cited  it  was  held  that 
counters,  meat  racks,  and  an  ice  box  used 
in  grocery  business  and  meatshop  did  not 
pass  to  a  purchaser  of  the  real  estate  where 
they  are  not  mentioned  in  the  deed  or  at- 
tached to  the  realty.  In  the  case  of  Peck  v. 
Brown.  S  Nev.  81,  It  was  held:  "Unless  the 
right  to  the  amber  cut  passed  to  the  respond- 
ent by  his  patent,  he  had  none,  and  It  could 
only  pass  as  a  fixture  on  or  appurtenance  to 
the  realty;  but  timber  felled  by  the  act  of 
man,  or  wood  cnt  is  personal  property." 
See.  also,  Derlln  on  Deeds,  |  1201,  and  au- 
thorities dted.  A  consideration  of  those 
cases  shows  that,  eron  though  the  timber  or 
other  material  bad  been  cut  or  prepared 
vlth  a  Tlew  to  attach  it  to  the  soil.  It  does 
not  beonne  a  part  of  the  realty  unless  actu- 
ally attached  thereto.  Carpenter  t.  Lewis, 
6  Ala.  682;  Cook  t.  Whltting,  16  III.  480; 
Harris  t.  Elliott,  10  Pet.  25,  9  L.  Ed.  333; 
Leonard  t.  White.  7  Mass.  6,  6  Am.  Dec.  10. 
Id  the  case  of  Woodman  t.  Pease,  17  N.  H. 
282,  wh/ch  is  dted  by  Devlin  In  support  of 


his  text,  it  Is  said:  "But  a  chattel  that  Is 
fit  to  be  annexed  to  the  freehold,  and  has 
been  brought  upon  it  with  an  Intention  on 
the  part  of  the  possessor  to  annex  It  does 
not  become  a  fixture  unless  actually  annexed 
or  placed  in  the  position  In  which  it  Is  intend- 
ed to  ,be  used,  and  in  which  It  is  adapted 
for  use.  These  principles  are  so  obvious, 
and  admit  of  illustration  so  diversified  and 
so  familiar,  that  it  is  unnecessary  to  adduce 
authority  or  argxunent  to  sustain  them. 
Their  application  to  this  case  Is  very  plain. 
The  stone  was  brought  into  the  yard  by 
Peabody  for  the  purpose  of  being  devoted 
at  a  future  time  to  the  finishing  of  the  house 
he  had  built  He  intended  to  annex  It  to  the 
house  and  make  it  a  part  of  it  In  that  re- 
spect it  was  like  bricks,  lime,  lumbar,  or 
other  materials  to  be  used  in  building.  So 
long  as  they  remain  nnann^ed  to  the  house 
they  continne  to  be  chattels,  and  assume  the 
character  of  the  realty,  and  become  assimi- 
lated with  the  land  hy  the  iirocess,  whatever 
it  may  b^  which  prepares  them  for  kdA 
places  thm  in  their  positions  to  be  used  and 
enjoyed  with  the  structure  or  with  the  soil." 
In  this  case  tiw  posts  or  pickets  had  been 
cnt  and  placed  on  the  land  by  DaRon  to  be 
used  in  building  a  fence.  They  were  not  so 
used,  and  wwe  chattels  at  the  time  Dalton 
sold  the  land  to  appellants.  The  deed  to 
the  land  did  not  pass  the  title  to  the  pickets. 
In  the  absence  of  a  special  agreenient  In  re- 
gard to  the  pickets,  they  remained  the  prop- 
erty of  Dalton,  and  he  had  the  right  to  sell 
Uiem  to  appellee. 

The  tittarge  ct  tfie  court  In  regard  to  what 
was  conveyed  by  the  deed  was  more  favor- 
able to  appellants  than  they  were  entitled  to. 
No  matter  If  the  posts  had  been  cnt  off  the 
land  bought  by  app^ants.  the  moment  they 
were  severed  from  the  soil  they  became  per- 
sonalty, and  did  not  pass  by  a  deed  to  the 
land,  although  they  may  have  been  cut  to 
build  a  fence  on  the  land.  The  charge  fully 
submitted  the  question  as  to  whether  there 
was  any  special  agreement  as  to  the  posts. 

The  judgment  will  be  afiOrmed. 


CHICAGO,  R.  I.  &  T.  RT.  CO.  v.  JONES* 

(Conrt  of  ClvU  Appeals  of  Texas.   May  20, 

1905.) 

1.  Opihion  Evidkitce— Efrot  or  Ihjitbiiis. 

In  an  action  by  a  huabaud  for  Injuries  to 
his  wife,  he  may  testify  from  his  actual  knowl- 
edge, derived  from  personal  obsprvatloo,  as  to 
the  effect  on  the  wife  of  ber  efforts  to  work, 
without  qualifying  ae  an  expert 

2.  RaILBOADS  —  INJTTBIEB  TO  PeBSOKS  NKAV 

Track— Ev  iDENCB—SoFFiciKNCT. 

In  an  action  for  iojarlea  alleged  to  have 
been  occasioned  by  steam  emitted  from  de- 
fendant's engine  irightenlag  plaintiiTs  horso, 
being  driven  by  his  wife  along  the  highway  ad- 
jacent to  defendant's  road,  evidence  held  to 
sustain  a  finding  that  steam  was  emitted  at 

*RAaarlBf  denied  Jnaa  M,  1906,  and  writ  of  error 
denied  by  fluprenie  Court. 
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the  tSma.  and  Out  defendant  wu  n^lgent  in 
FesBrd  thento. 

8.  Saice— KxcKSBivE  Dauaoes. 

A  verdict  for  $6,875  In  favor  of  a  husband 
for  Injuries  to  hia  wife  was  not  excesaive  where 
It  appeared  that  she  bad  been  permanently  in- 
jured, and  suffered  from  traumatic  neurosis, 
affecting  her  nervous  system  directly,  and  pre- 
veoting  her  from  performing  her  usual  house- 
hold duties,  and  that  she  was  a  strong  woman, 
89  years  old,  at  the  time  of  her  Injuries. 

Appeal  from  District  Court,  Jacb  County; 
J.  W.  Patterson,  Judge. 

Action  by  T.  J.  Jones  against  the  Chicago, 
Rock  Island  ft  Texaa  Railway  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peal. Affirmed. 

N.  H.  Leaslter,  Robert  Harrison,  and  Stark 
&  Qroner,  for  lyipellant  NlcholaoD  &  Fitx- 
gorald,  ft>r  appellee. 

CONNER,  O.  J.  For  the  second  time  this 
case  appears  before  as.  On  the  first  appeal 
the  judgment  In  appellee's  favor  was  re- 
versed because  of  objectionable  argument  on 
the  part  of  his  counsel.  See  81  S.  W.  60. 
This  appeal  is  from  a  Judgment  in  the  sum 
of  $6,375  awarded  to  appellee  by  the  verdict 
of  tbe  Jury  as  damages  ioT  personal  injuries 
sustained  by  his  wlf& 

The  evidence  shows  that  at  the  time  al- 
leged In  appellee's  petition  hia  wife,  together 
with  a  little  son,  was  driving  westward  along 
a  road  adjacent  to  the  right  of  way  and 
railroad  track  of  the  appellant  company;  that 
one  of  appellant'a  trains  proceeding  east- 
ward approached,  and  when  abbut  opposite 
appellee's  wife  emitted  a  loud  blast  of  steam, 
which  frightened  the  horse  which  she  was 
driving,  and  caused  him  to  run  away,  as  a 
result  of  which  tbe  Injuries  complained  of 
in  the  petition  were  received.  The  evidence 
sufficiently  eupporta  the  verdict  of  the  Jury 
to  the  effect  that  this  blast  of  steam  was 
unnecessary,  and  constituted  negligence  as 
alleged.  Such  further  statement  of  the  facts 
as  may  be  necessary  will  be  made  In  con- 
nection with  our  dlsposltlOQ  of  the  assign- 
ments of  error. 

Wbile  appellee  was  upon  the  stand  testify- 
ing as  a  witness,  he  was  asked  the  following 
question:  "Please  state  what  effects  there 
are,  If  any,  from  any  effort  she  [appellee's 
wife]  makes  at  work?"  to  which  the  defend- 
ant objected  "because  aald  testimony  was 
hearsay,  Irrelevant,  and  only  the  (pinion  of 
the  witness,  and  he  not  an  expert,"  which 
objections  wore  overruled  the  court,  and 
the  witness  answered:  "If  she  works  to 
amount  to  anything  at  all,  it  affects  her  side. 
It  makes  her  side  hurt  so  to  work,  and  makes 
ber  nervous,  she  has  to  He  down.  She  can- 
not work  but  a  few  minutes  until  she  la  so 
nervous  she  has  to  lie  down."  To  all  of 
which  tbe  appellant  objected,  and  the  matter 
thus  stated  is  made  the  ground  of  the  first 
assignment  of  error.  We  feel  entirely  un- 
able to  appreciate  the  force  of  the  objections 
made  to  dther  tbe  question  or  anawera  quot- 


ed.  The  objectlpne,  as  quoted  from  tbe  bill 
of  exception,  appear  to  relate  to  the  question 
alone;  but.  If  construed  as  also  relating  to 
the  answers,  we  see  nothing  In  them.   It  was 
not  necessaiy  that  tbe  witness  should  be  ao 
expert  in  order  to  enable  him  to  observe  tbe 
actual  results  of  an  injury.   The  witness  did 
not  here  attempt  to  repeat  any  language  of 
his  wife,  but,  for  aught  that  appears  to  the 
contrary,  was  testifying  upon  one  of  the  ma-  1 
terial  Issues  In  the  case  from  actual  knowl- 
edge derived  from  personal  observation. 
The  second,  third,  fourth,  fifth,  sixth,  and 
:  seventh  assignments  of  error  are  equally  un-  , 
!  tenable.    Indeed,  they  are  so  obviously  not 
i  well  takeA  that  we  decline  to  discuss  them 
seriatim,  but  now  and  here  OTerrule  eadi  and 
all  without  fiirther  notice. 

The  only  assignments  that  have  occasion- 
ed us  any  hesitation  are  the  eighth  and  nlntb. 
It  is  Insisted  undw  the  eighth  assignment 
that  appellant's  motion  for  a  new  trial  should 
have  been  granted,  because  the  verdict  of 
'  the  Jury  is  against  the  great  preponderance 
'  of  the  evidence.  In  that  the  same  shows  that 
'  there  was  no  steam  emitted  from  tbe  engine: 
'  and  in  the  ninth  it  is  Insisted  that  the  judg- 
;  ment  is  excessive.   The  evidence  shows  that 
the  train  in  question  was  appr.oachIng  a  small 
station  along  appellant's  railway,  and  tbe 
train  crew  testified  that  they  intended  to  stop 
this  train  at  the  station  to  take  on  mail; 
I  that  It  was  downgrade  from  the  whistling 
board,  which  was  something  more  than  a 
quarter  of  a  mile  from  the  station;  that  the 
steam  had  been  cut  off  at  the  wblatling 
board,  and  the  tmln  was  rolling  into  tbe 
station  of  Its  own  momentum.    The  testi- 
mony tends  to  show  that  tbe  weather  wax 
lowering  and  foggy;  that  the  smoke  of  the 
,  engine  settled  toward  the  ground  and  blew 
!  toward  tbe  horse  that  became  frightened; 
!  and  it  Is  appellant's  contention  that  this  was 
I  the  cause  of  the  horse's  being  Mghtened,  and 
I  that  no  negligence  whatever  appears.  The 
testimony  on  behalf  of  tbe  appellee,  however, 
Is  to  the  effect  that  the  horse  that  appellee's 
wife  and  son  were  driving  was  a  very  gratle 
one,  and  accustomed  to  the  usual  noises  made 
by  locomotives;   that  the  road  upon  which 
they  were  traveling  bad  long  extended  along- 
side of  the  railroad  track  a{  the  station  in 
question:  that  just  as  they  were  opposite  the 
engine  a  very  loud  blast  of  steam  proceeded 
from  the  side  of  the  engine,  at  which  b^ 
horse  became  frightened  and  ran  away,  and 
appellee's  wife  was  thrown  out,  sustaining 
the  Injuries  complained  of.   Appellee's  evl- 
dence  tended  to  show  that  the  blast  of  steam 
j  was   perhaps  not  that  usually  made  1^ 
"whlBtllng"  or  "popping  off  ateam,"  but  a 
!  blast  made  by  "blowing  off  steam"  beneath 
the  engine.    Several  witnesses  testified  tbat 
tbe  noise  made  by  the  engine  and  steam  on 
this  occasion  was  unusual  and  very  loud- 
The  engineer  testified  that  It  was  not  neces- 
sary to  blow  off  steam  at  the  station,  and  do 
reason  or  apparent  reason  therefor  la  fihoffu. 


Digitized  by  Google 


TexJ 


HoKINLET  T.  FBIO  COUNTT. 


447 


l!be  evidence  is  clear  that  ai^llee's  wife 
wu  traTellng  alcmg  the  osaal  and  only  road 
upon  whl^  fltw  oonld  trar^,  and  that  ap- 
pellanfB  onployte  moat  have  known  of  the 
long  continued  use  of  this  rood  by  the  pub- 
lic; So  that  we  thinlc  the  verdict  to  the  ef- 
fect that  a  loud  blast  of  steam  frightened 
tbe  hc«M  nuCTtloned,  and  that  appellant  wait 
guilty  of  negligence  in  this  particular.  Is 
amply  supported  by  tbe  eridaice' 

On  the  issue  of  excesslTenflBB  in  the  Judg- 
ment we  have  had  more  hesitation,  but  have 
flnally  ooDclnded  that  we  cannot  declare  It 
to  be  excessive.  Appellee's  evidence  Is  to  the 
effect  that  at  fba  time  of  the  injury  his  wife 
Tss  a  strong  woman,  39  years  old;  having  a 
life  expectancy  of  about  28  years,  able  to  do 
all  ha  housework  and  help  her  husband  In 
the  field;  that  she  was  picked  np  on  the  day 
of  the  Injury,  after  having  been  thrown  from 
the  baggy,  ia  an  unconscious  condition,  with 
her  bead  bruised  and  bleeding,  and  her  whole 
side  down  to  her  feet  bmtsed  and  In  bad 
cooditloD;  that  she  then  weighed  150  pounds, 
bat  bas  since  lost  30  or  85  pounds  of  flesh; 
that  since  ber  lujmr  she  has  not  seen  a  well 
day;  that  she  baa  suffered  every  day  since 
sbe  was  injured;  tbat  she  Is  substantially 
unable  to  perform  ber  household  duties  or 
to  pick  cotton  as  sbe  formerly  did;  tbat  her 
menial  services  were  worth  to  appellee  fl5 
per  month  prior  to  her  injury,  aud  substan- 
tially nothing  since;  some  $20  worth  of  medl- 
dne  was  reasonably  and  necessarily  admin- 
istered. Tbe  attending  phyaidan  testified 
that  be  had  been  a  practicing  physician  for 
SO  years;  that  he  bad  been  treating  Mrs. 
Jones  for  more  tban  a  year,  and  made  several 
careful  examinations;  that  she  was  suffering 
from  traumatic  neurosis,  which  was  often 
fatal;  tbat  this  trouble  affects  the  nervous 
system  directly,  and  the  rest  of  the  system 
bidlrectly;  that  Mrs.  Jones'  injuries  were 
pmnanent;  and  that  he  almost  knew  this 
fact,  the  one  feature  so  confirming  him  In 
tills  <q>lnion  being  the  fact  tbat  Mrs.  Jones 
was  constantly  losing  flesh.  As  stated,  we 
tblnk  we  must  sustain  tbe  Judgment  See 
M.  K.  &  T.  Ry.  Co.  v.  Nail  (Tex.  Civ.  App.) 
58  S.  W.  165;  Railway  Co.  v.  Randall,  50 
Ter.  261;  Railway  Co.  v.  Elklns  (Tex.  Civ. 
App.)  54  &  W.  931,  and  authorities  therein 
cited. 

It  Is  ordered  that  tbe  judgment  be  in  all 
things  afDrmed. 


UcKINLBT  T.  FRIO  OODNTT.* 
fOaaxt  of  Civil  Appeals  ot  Texas.  May  St, 
19050 

GnricwAKi— Natubk  or  Bbicedt— Bnroacx- 

ttwT  or  Official  Duty. 

Certiorari  will  not  lie  to  compel  a  county 
derk  to  transmit  to  tbe  district  court  a  trnn- 
■erlpt  of  proceedings  in  connection  with  the 
opentag  of  a  road. 

[Ed.  Note. — ^BV>r  eases  in  point,  see  voL  9, 
Cent  Dig.  Oertiorarl,  »  6,  33-35.]  

•HOMvliia  4mm  Job*  M»  IMK. 


Appeal  from  District  Court,  Frio  Ooonty; 
E.  A.  Stevens,  Judge. 

Action  by  W.  W.  McKlnley  against  Frio 
county.  From  a  judgment  dismlsolng  the 
action,  plaintlft  appeals.  Affirmed. 

W.  A.  H.  Miller  and  Magus  Smith,  for  ap- 
pellant.  Maney  &  Spann,  for  appellee. 

FLT,  J.  This  Is  an  appeal  from  a  dlsmls* 
sal  of  a  suit  for  diamages  arising  from  a 
road  being  opened  across  tbe  land  of  appel- 
lant In  the  record  there  oppears  an  orig- 
inal petition  tbat  was  filed  in  the  district 
court,  and  from  which  it  would  seem  that 
the  suit  was  an  original  one  in  tbe  district 
court  for  $1,000,  alleged  to  have  accrued  by 
reason  of  a  public  road  being  opened  up  by 
the  commissioners*  court  across  appellant's 
land.  Tbat  petition  was  filed  on  May  17, 
1904.  On  November  29,  1904,  appellee  filed 
a  genera]  demurrer  and  general  denial,  and 
on  the  same  day  the  general  demurrer  was 
STistalned  by  the  court,  and  the  cause  dis- 
missed. Up  to  the  time  of  the  dismissal  of 
tbe  cause  nothing  had  been  filed  In  the  dis- 
trict court  that  indicated  that  the  cause  was 
appealed  from  tbe  commissioners'  court  but 
tbe  pleadings  Indicated  an  original  suit  for 
$1,000.  On  December  2,  1004,  after  tbe  de- 
murrer to  the  petition  had  been  sustained, 
appellant  applied  to  the  district  court  for  a 
writ  of  certiorari,  in  which  application  It 
was  alleged  that  the  commissioners*  court 
had  appointed  a  Jury  to  assess  tbe  damages 
for  a  road  opened  across  appellant's  land; 
that  the  damages  had  been  a'ssessed  by  tbe 
Jury  at  $500,  but  that  the  amount  had  been 
reduced  by  the  commissioners*  court  to  $200; 
that  appellant  had  appealed  to  the  district 
court  and  that  no  transcript  bad  been  sent 
up  by  the  county  clerk.  Appellant  prayed 
for  a  writ  of  certiorari  commanding  the 
county  clerk  to  transmit  to  the  district  court 
a  transcript  of  all  proceedings  in  connection 
with  the  road,  as  well  as  all  the  original 
papers.  Appellee  moved  the  court  to  dismiss 
the  application  for  certiorari  because  the 
cause  had  been  dinnlssed,  and  no  tnuucript 
from  the  lower  court  had  been  filed  bi  tbe 
district  court  Tbe  motion  was  sustained. 
This  appeal  is  perfected  from  the  last  order 
of  dismissal. 

In  arUcle  4698.  Sayles*  Ann.  Oiv.  St  U87, 
it  is  provided  that  the  owner  of  land,'  in  case 
he  is  not  saUsfled  vrith  the  assessment  of 
damages  made  by  the  commisslonm*  court 
may  appeal  as  in  cases  of  appeal  from  jus- 
tice's court  In  appeals  from  the  last-named 
court  tbe  party  appealing  shall  within  10 
days  from  the  date  of  the  judgment  flie  a 
bond  in  double  the  amount  of  the  judgment 
The  filing  of  the  appeal  bond  perfects  tbe  ap> 
peal.  Upon  the  filing  of  tbe  appeal  bond 
it  is  made  the  duty  of  the  justice  of  the 
peace  to  make  out  a  true  and  correct  copy 
of  all  the  entries  on  his  docket  and  certify 
to  It,  and  transmit  tbe  same,  with  a  certified 
cc^y  of  the  blU  of  costs  and  the  original 
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papers,  to  the  county  clerk.  If  practlcftble, 
the  transcript  should  be  transmitted  to  the 
county  clerk  on  or  before  the  first  day  of 
the  next  term  of  the  court.  In  this  connec- 
tion It  may  be  said  that  a  writ  of  mandamus 
vrUl  be  awarded  to  compel  the  Justice  of  the 
peace  to  send  up  the  papers  required  by 
statute.  Railway  v.  Dyer,  2  WiUson,  CIt. 
Cas.  Ct  App.  i  312.  No  appeal  bond  seems 
to  have  been  on  file  In  the  district  court  ap- 
proved by  the  conuty  clerit,  and  no  effort  was 
made  to  hare  It  put  on  file,  although  counsel 
tor  appellant  swore  that  he  had  deposited  an 
appeal  bond  with  the  county  clerk  on  May 
14,  1904.  What  that  bond  contained  does 
not  appear  In  the  record.  The  application 
for  the  writ  of  certiorari  to  compel  the  coun- 
ty clerk  to  make  out  a  transcript  was  prop- 
erly denied.  Writs  of  certiorari  are  granted 
to  perfect  Imperfect  records,  but  they  can- 
not perform  the  ofi3ce  of  writs  of  mandamus. 
They  can  make  certain  tliat  which  was  on- 
cntfdn,  but  the^  cannot  create.  Such  a  writ 
may  also  serve  the  purposes  of  appeal,  as  pro- 
vided In  title  16,  Sayles'  Ann.  Glv.  St  1897. 
but  it  cannot  be  Invoked  to  accompllBb  what 
appellant  sought  to  accomplish  by  It  The 
record  In  this  case  shows  that  appellant  bad 
filed  an  original  suit  for  damages  In  the  dis- 
trict court,  and  to  all  Intents  and  purposes  had 
abandoned  the  appeal  from  the  commission- 
era*  court,  no  reference  to  such  appeal  being 
made  In  the  petition.  A  general  demurrer 
was  sustained  to  that  petition,  and  then  toe 
the  first  time,  over  six  months  after  tlie  com- 
missioners' court  had  acted,  It  was  made 
known  to  the  court  through  the  medium  of 
an  application  for  a  writ  of  certiorari  to  com- 
pel the  county  clerk  to  make  out  a  transcript 
that  an  api)eal  bad  been  attempted  to  the 
district  court 

There  is  no  error  In  tbe  judgment  of  the 
district  court,  and  It  is  affirmed. 


TBXAS  &  P.  RT.  CO.  T.  ABNETT. 

(Oonrt  of  Civil  Appeals  of  Texas.  June  10; 
1905.) 

1.  CABUEBa— Contracts  to  Fubnish  Cabs— 
Evidence— StjFFiciENCT. 

Evidence  that  a  railroad's  agent  when  ap- 
plied to  on  Octolwr  30th  to  fumiali  care,  ac- 
cepted the  order,  and  said  tbnt  he  would  have 
the  cars  ready  by  the  let  of  November,  if  pos- 
sible, but  did  not  promise  definitely  to  do  so, 
was  insuflicient  to  estnbiish  a  contract  to  fur- 
nish the  cars  on  the  1st  of  November. 

2.  Same— Plea  DIN  q—Vabiance, 

Where  a  petition  alleged  the  breach  by  a 
railroad  of  a  contract  to  furnish  cars  on  a 
specific  date,  it  was  error  to  submit  to  tbe  jury 
the  issue,  raised  only  by  the  evidence,  of  a  neg- 
ligent dc-lay  in  furnishing  cars. 
S.  Damaqes  —  Mabkbt  Valcs— Evidence— 
Heabsat. 

Testimony  of  market  value  of  cattle  at  a 
certain  place,  based  on  information  received 
from  others,  is  hearsay  and  incompetent 
4.  Sauk— Necessitt  or  Pz^eadino. 

In  an  action  against  a  railroad  for  failure 
to  furnish  can  for  the  shipment  of  cattle  ac- 


cording to  contract  there  con  be  no  recovery 
for  horse  hire  made  necessary  by  the  holding 
of  tbe  cattle  during  the  delay,  where  aiich  itm 
Is  not  pleaded. 

Appeal  from  Martin  County  Omirt;  Bailor 

Anderson,  Judge. 

Action  by  G.  M.  and  W.  T.  Amett  against 
tbe  Texas  &  Pacific  Railway  Company. 
From  a  Judgment  for  plalntiftk,  defendant 
appeals.  Rbveraed. 

Ellis  Donthlt  for  appellant  B.  N.  Orish- 

am,  for  appellees. 

SI^ER,  3.  This  is  a  suit  by  appellees 
against  appellant  to  recover  damages  In  the 
Btmi  of  $793  for  alleged  breach  of  contract  to 
famish  four  cars  on  November  1,  1903,  for 
tbe  shipment  of  120  bead  of  cattle  from 
Stanton.  Tex.,  to  lios  Angeles,  Cal.  The  trial 
resulted  in  a  verdict  and  Judgment  In  favor 
of  appellees  for  the  amount  sued  for. 

The  case  most  be  reversed  because  of  tbe 
error  of  the  court  in  submitting  to  the  jury 
the  issue  whether  or  not  appellant  agreed 
to  furnish  tbe  cars  on  November  1st,  since 
there  ta  no  evidence  In  the  record  which 
would  Justify  tbe  submtstion  of  such  Issue. 
The  testimony  relied  upon  by  appellees  is 
that  of  O.  M.  Amett,  who  testified  as  fol- 
lows: "I  made  tbe  order  for  cars  in  question 
on  the  SOth  day  of  October,  lOOS.  I  told  D. 
W.  Kyle  (appellant's  agent)  that  I  wanted 
four  cars  for  tbe  shipment  of  my  cattle  to 
Los  Angeles,  California.  He  accepted  my 
order.  I  do  not  remember  what  be  said,  but 
think  he  remarked,  'I  will  furnish  them  if  I 
can.'  When  I  talked  to  Mr.  Kyle  In  ordering 
tbe  cars,  he  told  me  that  he  would  bare  tbe 
cars  according  to  my  order  if  be  could.  He 
did  not  tell  me  that  there  was  a  shortage  in 
cars  at  the  time.  He  did  not  promise  defi- 
nitely to  have  the  cars  for  me  by  the  Ist  of 
November,  but  only  said  be  would  have  them 
for  me  if  be  could."  Kyle  testified  that 
he  did  not  promise  to  furnish  the  cars  on  any 
particular  day.  This  evidence,  we  think,  is 
entirely  Insuflicient  to  establish  a  contract 
to  furnish  cars  on  November  1st 

The  conrt  also  erred  in  submitting  to  the 
Jury  the  question  whether  or  not  appellant 
negligently  delayed  furnishing  cars  on  ap- 
pellees' order.  No  sn<A  case  was  made  by 
the  pleadings,  ^ilch,  as  before  stated,  al- 
leged a  contract  to  furnish  cars  on  a  specific 
date.  There  Is  much  evidence  landing  to 
show  negligence,  but  tbia  can  not  help  tiie 
matter.  The  case  pleaded  was  not  proved, 
and  that  proved  was  not  pleaded. 

The  court  should  not  have  i»mnitted  the 
witnesses  Arnett  and  Norred  to  testify  as  to 
ttie  market  value  of  tbe  cattle  In  Los  An- 
geles, Cal.,  based  upon  InformatltHi  received 
from  what  others  at  that  place  told  QieiD 
about  it  This  was  pure  hearsay,  and  should 
have  been  excluded  npon  appelhinfs  objec- 
tion. Southern  Pacific  By.  Co.  v.  Maddox 
(Tex.  Snp.)  12  S.  W.  815;  Texas  &  New  0^ 
leans  By.  Ca  v.  White  Ctex.  Olv.  Ajffi.)  02 
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8.  W.  188;  Oameron  Mill  ft  Bierator  Oo.  t. 
Anderson  (Tex.  OIt.  App.)  78  8.  W.  971. 
WithoDt  erldeno*  as  to  the  market  valnea 
of  cattle  at  tbe  place  of  destination,  the 
court  would  not,  of  course,  hare  any  basis 
for  the  snbmlBslon  of  the  proper  measnre  of 
damages  in  the  case. 

On  another  trial  the  court  should  not  snb- 
nilt  separately  tbe  Item  of  horse  hire  neces- 
sary to  the  holding  of  the  cattle  dvrlng  the 
delay^  since  such  Item  was  not  pleaded,  but 
sbottld  only  sabmlt  those  Items  which  were 
both  pleaded  and  proved. 

While  the  evidence  seems  to  hare  estab- 
lished that  appellees  were  deprived  of  the 
benefits  of  a  sale  of  their  cattle  previously 
entered  Into  with  one  Bliss  of  Los  Angeles, 
of  which  contract  appellant  had  notice,  yet 
the  court  seems  not  to  have  submitted  tills 
matter  tor  the  consideration  of  the  jury  In 
estimating  appellees'  damage,  but  by  the 
charge  In  effect  limited  them  In  their  recor- 
ery  by  the  market  value  of  the  cattle  at  Lm 
Angeles. 

Berosea  and  remanded. 


PTCTSBUBO  PLATE  GLASS  CX>.  T. 

ROQUBMOBB  et  al. 
(Oonrt  of  Civn  ^peabi  of  Texas.  Jane  li, 

190S.) 

1.  AOOOUNTS  —  IlTTBODUOIXOn  IS  BnuHO^ 

InsuinoiENCT. 

A  verified  account,  attached  as  an  exhibit 
to  the  petition,  is  properly  excluded  from  evi- 
dence where  it  does  not  In^cate  the  Items  there- 
of, Dor  their  nature,  so  that  it  cannot  be  told 
therefrom  whether  It  refers  to  matters  that 
may  be  proved  by  a  sworn  account  under  the 
vtatate  or  not, 

2.  Sau  —  Pbxpautioh  iok  Aoeut  —  Use 
AeuNST  PninoiFAL. 

A  verified  account  made  out  axalnst  an 
agent  of  an  undisclosed  principal,  and  attached 
as  an  exhibit  to  the  petition.  Is  evidence  only 
against  the  agent,  ana  cannot  be  used  against 
the  principal  on  the  diselosare  of  him  by  the 
agenL  ■ 

8.  PbINOZFAZ.   and    ASERT   —  TTllDISOLOSBD 

Pbincipai.— Actions— Evidence. 

In  an  action  asainst  an  agent  of  an  undis- 
clooed  i»-lnclpal  and  the  principal,  testimony  of 
the  agent  that  he  bought  the  goods  on  his  own 
account,  but  really  boucht  thrai  for  the  princi- 
pal, whom  he  did  not  disclose  because  by  buy- 
ing the  goods  in  his  own  name  he  could  get 
them  at  a  lower  figure,  was  competent,  and  auf* 
ficicnt  to  make  a  case  both  against  the  agent 
and  against  the  principal. 
•L  TiUL  —  Ofrss  or  Pboof— Tme  or  Max- 

XNO. 

An  offer  of  competent  evidence  snfflci«it  to 
establish  plaintiff's  ease  should  not  be  excluded 
becaose  made  after  plaintiff  has  rested  and  the 
court  is  in  the  act  of  writing  a  peremptory  In- 
stractlon  for  defendant. 

8.  Saxb— DISCI.0SUBB  or  Priitoipal— Actions 

AOAINSr  AOEHT  AND  PUNOIPAL— ELCCTION 

or  JtrDGlCENT. 

Where  suit  is  brought  against  the  agent  of 
an  undisclosed  principal,  and  the  agent  dis- 
elooes  his  principal,  who  Is  thereupon  brought 
in  as  a  party,  and  plaintiff  establishes  a  case 
both  aaainst  the  agent  and  against  the  prin- 
cipal, he  must  elect  whldi  of  tbe  two  he  will 
sak  judgment  against 

88S.W.— S8 


Appeal  from  Potter  Gonnty  Court;  Lm 
D.  Marrs,  Judge. 

Action  by  the  Pittsburg  Plate  Glass  Com- 
pany against  O.  O.  Roqaemore  and  others. 
From  a  judgment  for  defendants,  plaintiff 
appeals.  Reversed. 

Robert  B.  Gofer,  and  L.  O.  Barrett,  for  ap- 
pellant Turner  A  Boyce,  for  appellee. 

JAMES,  0.  J.  Appellant  sued  Roqnemore, 
allying  a  sale  to  him  of  goods,  wares,  and 
merchandise  of  the  value  of  $399.76,  and  re- 
ferring to  a  verified  accotrnt  made  out  against 
him,  and  attached  as  an  exhibit  as  a  part  of 
the  petition.  Boquemore  answered  by  gen- 
eral denial,  and  by  special  plea  alleging  that, 
if  plaintiff  sold  him  the  goods,  he  bought 
them,  not  for  t^Imself,  but  for  Llghtbume  & 
Co.,  a  partnersblp  composed  of  S.  Llghtbume 
and  others,  naming  them;  that  be  was  en- 
gaged as  an  architect  and  superintendent  for 
them  In  reference  to  a  certain  building;  that 
he  was  acting  solely  by  employment  of  said 
firm,  and  bought  the  goods  at  their  special 
instance  and  request,  and  that  he  did  so  be- 
cause, being  a  professional  architect  and 
builder,  he  was  able  to  buy  same  cheaper 
than  he  could  In  the  name  of  Llghtbume  & 
Co.,  etc.;  that  said  goods  were  delivered  to 
said  firm  of  Llghtbume  &  Co.,  and  by  them 
appn^rlated  to  their  sole  use  and  benefit; 
and  that  they  promised  Mm  that  he  would  be 
held  harmless  on  account  of  tbe  purchase 
price  of  said  goods,  and  that  they  are  there- 
fore liable  to  him;  and  prayed  that  they  be 
made  parties,  and  that  he  have  judgment 
over  against  them,  etc.  Plaintiff  Sled  a  8up> 
plemental  petition,  whereby  It  adopted  the 
allegations  of  Roquemwe's  aforesaid  plea, 
and  alleged  that,  tbe  allegations  thereof  be- 
ing true,  he  (Roqnemore)  was  acting  in  mak- 
ing the  purchase  for  and  on  behalf  of  Llght- 
bume &  Co.,  etc,  and  they  became  liable 
to  pay  plaintiff  for  the  same,  and  prayed 
Judgment  against  tbe  members  of  said  firm 
as  well  as  against  Roqu«nore.  Llghtbume 
&  Co.,  In  addition  to  demunws,  pleaded  gen- 
eral denial,  the  statute  of  two-years  limita- 
tions, and  statute  of  frauds. 

We  do  not  deem  it  necessary  to  discuss  the 
action  of  the  court  upon  the  demurrers,  as 
our  views  will  suffliilently  appear  from  a  dis- 
cussion of  the  action  of  the  court  upon  the 
oTidence.  The  court  refused  to  allow  plain- 
tiff to  Introduce  in  evidence  the  verified  ac- 
count In  this,  we  think,  the  court  did  not 
err,  the  account  In  Itself  not  indicating  the 
Items  nor  their  nature;  and  hence  It  could 
not  be  told  therefrom  that  It  bad  reference  to 
matters  that  could  be  proved  by  a  sworn  ac- 
count under  our  statute.  In  any  event,  the 
account,  tf  properly  prepared  and  swom  to, 
could  only  have  been  used  as  evidence  against 
Roqnemore.  Plaintiff,  however,  offered  to 
prove  by  Roqnemore  as  follows:  That  tha 
money  sued  for  was  due  and  owing  by  him; 
that  he  got  tbe  goods;  that  be  bought  than 
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on  his  own  account,  and  that  be  really  booght 
tuem  tor  IJghtbnrne  ft  Co.,  but  did  not  dis- 
close that  fact  to  plalntUf;  that  he  bought 
the  goods  fw  XJghtbame  ft  Co^  because  by 
buying  them  In  hts  own  name  he  could  get 
them  cheaper  than  he  could  have  done  had 
he  let  It  know  he  was  buying  them  for  some 
one  else.  Also  that  he  (Boqnemore)  had 
admitted  to  plalntlfl  that  he  owed  the  money 
sued  for.  The  court  refused  to  permit  this 
proof  to  be  made,  and  peremptorily  directed 
the  jury  to  find  for  defendants.  The  testi- 
mony was  dearly  admissible,  and  would  bare 
been  sufficient  to  make  a  case  against  Boque- 
more.  It  was  alao  pcapex  and  sufficient  to 
make  a  case  against  Xilghtbume  ft  Go. 
Hence  tiie  court  erred  in  refusing  to  admit 
it  and  in  giving  the  perenqitory  instruction. 
It  made  no  difference  that  plhintlfl  bad  rest- 
ed Its  caa^  and  that  the  court  was  in  the 
act  of  writing  the  peremptory  instruction, 
when  jdalntiff  requested  to  be  allowed  to  j 
make  such  proof,  which  we  infer  from  the  i 
bill  of  exceptions  was  the  reason  why  the 
court  so  ruled.  The  judgmoit  will  therefore 
be  reversed,  and  the  cauae  remanded. 

In  view  of  another  trial,  we  may  properly 
refer  to  the  case  ot  H^Enm  r.  Pollard.  78 
Tex.  100,  11  S.  W.  Iffit,  16  Am.  St  Sep.  764, 
and  th^  principle  there  decided.  As  the 
pleadings  In  this  case  were  drawn,  Llgbt- 
bume  ft  Co.,  If  liable  at  all,  were  liable  as 
undisclosed  principals.  In  vnch  a  case  plain- 
tiff could  not  reoorer  Judgment  against  both 
Boquemore  and  Llgbtbume  ft  Oa  for  the 
debt,  bu^  it  plaintiff  should  snceed  in  mak- 
ing proof  of  undladosed  principal  as  offered, 
It  would  hare  to  elect  which  nt  the  two  it 
would  ask  Judgment  against, 

Berased  and  remanded. 


McFARLAND  v.  GULF,  a  ft  S.  T.  RT.  CO.* 
(Court  of  Givi)  Appeals  of  Texas.   June  10, 
1005.) 

1.  Bahaoads— FiBBS  Axono  Bioht  of  Wat 

— FkOXDCATS  CA.U8E. 

Where  the  employes  of  a  railroad  company 
negligently  allow  sparks  from  a  locomotive  to 
fall  on  buildings  so  as  to  destroy  them,  the  neg- 
ligence is  the  proximate  cause  of  the  loss  of 
ths  property. 

2.  SAUE-~-CONTBIBTTTOaT  NlOLIGKIlOB  —  EVI- 
DENCE—SuSTI  MEM  CT . 

Id  an  action  against  a  railroad  company 
for  damages  from  toe  destraction  of  property 
by  fire  commonica^  by  defendant's  locomotive, 
evidence  held  not  to  Justify  submission  to  the 
jury  of  the  question  whether  plaintiff  was  guilty 
of  coDtribatory  negligence. 
8.  Saicx— EviDENox— Frevioub  Fibbs. 

Where,  in  an  action  againat  a  railroad  com- 
pany for  damages  caused  by  the  baming  of  a 
bam  by  fire  alleged  to  have  been  communicated 
by  defendant's  locomotive,  defendant's  evidence 
tended  to  prove  that  the  only  locomotive  whlcb 
could  have  caused  tiie  fire  was  in  good  repair 
and  fitted  with  the  most  approved  spark  ar- 
rester, evidence  tliat  some  one  of  defendant's  lo- 
cnnoavee  had  caused  a  fire  a  few  days  before 


•Rehetrtns  denied  June  24,  IMS. 


that  sued  for  was  inadmissible,  there  being 
nothing  to  show  tbat  tbe  two  fires  were  eatued 
by  the  same  locomotive. 
4.  SaHB— CABB  or  ElfOIHSBB. 

In  an  action  against  a  railroad  oompanj 
for  damages  caused  by  a  fire  alleged  to  have 
been  communicated  by  one  of  defendant's  loco- 
motives, the  engineer  in  charge  of  the  locomo- 
tive which  it  was  alleged  caosed  the  fire  testi- 
fied that  his  engine  did  no  bard  puffing  at  tbe 

Eoint  Where  the  fire  originated,  and  could  not 
ave  caused  the  fire.    Held,  that  evidence  that 
he  was  a  cautions  engineer,  very  careful  about 
allowing  sparks  to  escape,  was  Irrelevant. 
6.  Apfbai<— Ctrsiifo  or  Ebbob. 

Error  in  the  admission  of  irrelevant  eri- 
denoe  Is  cured  by  the'  suboeqoent  admission, 
without  objection,  <tf  similar  evidence. 

Appeal  from  Fknnin  Oonnlgr  Ooort;  T.  C 
Bradley,  Judg& 

Action  by  O.  B.  McFarland  against  the 
Gulf.  Colorado  ft  Santa  F6  Ballway  Com- 
pany. From  a  Judgment  for  defendant, 
plaintiff  appeals.  Reversed. 

I     J.  O.  McOrady,  for  appellant  TliunMHid 
ft  Steg^,  for  ai^ellee. 

TALBOT,  J.  Appellant,  McFarland,  sued 
appellee  to  recover  damages  for  the  destruc- 
tion of  his  bam,  and  personal  property  sit- 
uated therein,  alleged  to  have  been  caused  by 
fire  started  from  sparks  Diligently  permit- 
ted to  escape  from  appellee's  engine.  Appd- 
lee  pleaded  the  general  Issue,  contributory 
negligence,  and  specially  tliat  it  was  operat- 
ing, at  the  time  and  place  where  the  fire  oc- 
curred, engines  properly  constructed  and 
equipped  with  the  best  appliances  In  use  for 
preventing  the  escape  of  fire,  and  that  said 
engines  and  appliances  were  in  good  repair 
and  condition,  and  carefully  and  skillfully 
handled,  as  regards  the  escape  of  fire,  by 
competent,  skillful,  and  experienced  engi- 
neers. The  case  was  tried  before  a  Jury,  and 
a  verdict  aod  Judgment  rendered  for  a[^l- 
lee,  from  which  appellant  has  appealed, 

1.  The  court,  at  the  request  of  appellee, 
charged  the  Jury  as  follows:  "Plaintiff  can- 
not recover  in  this  case  unless  he  proves  by 
a  preponderance  of  the  evidence  that  all  or 
a  part  of  the  proi>erty  mentioned  in  his  peti- 
tion was  destroyed  through  the  negligence  of 
defendant  or  Its  ageuts  or  employes,  and 
that  such  negligence,  if  any,  was  the  prox- 
imate cause  of  the  loss  of  said  property." 
This  charge  is  assigned  as  error.  The  ground 
of  objection,  as  stated  in  the  assignment.  Is 
tliat  "the  undisputed  facts  showed  that.  If  the 
property  was  destroyed  by  the  negligence  of 
defendant  or  its  employes,  such  Diligence 
was  the  proximate  cause  of  the  loss,  and  it 
was  error  to  submit  the  question  of  prox- 
imate cause  to  the  Jury."  If  appellee's 
agents  and  employes  negligently  permitted 
sparks  to  escape  from  Its  engine,  and  tbe 
same  fell  upon  appellant's  barn  and  destroy- 
ed it,  such  negligoice  was  necessarily  tbe 
proximate  cause  of  the  loss  of  his  ^x>perty, 
and,  under  the  holdings  of  our  Supreme 
Court  In  the  cases  of  Ballway  Oo.  t.  McCoy, 
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90  TBx.  201^  88  8.  W.  S6,  Ballwar  Co. 
Rowland,  90  Tex.  866,  88  St  W.  7C6,  and  Cul- 
pepper T.  Rallwi^  Co.,  90  Tex.  627,  40  S.  W. 
38^  we  Hdtik  the  uid  charge  error  and 
should  not  have  been  glren.  Ballway  Co.  T. 
TonahlU  (Tez.  GIt.  App.)  41  S.  W.  875. 

2.  The  foUowliv  charge  of  the  court  is  as- 
signed as  error:  "If  yon  believe  from  the 
evidence  that  plalntlfl  failed  to  exercise  or- 
diuary  care  to  prevent  his  property  being 
destroyed  by  fire,  and  If  you  further  so  be- 
lieve that  smA  failure  of  plaintiff,  If  any, 
was  a  proximate  cause  of  the  loss  of  his 
property,  then  yon  will  find  for  defendant, 
no  matter  how  negligent  you  may  believe  the 
defendant  to  have  been."  Appellant  contends 
that  the  evidence  did  not  raise  the  Issue  of 
contrU)ntory  negligence  on  the  part  of  appel- 
lant, and  tiiat  It  was  error  for  the  court  to 
Instruct  the  Jary  on  that  question.  We  have 
carefully  examined  the  testimony,  and  are 
clearly  of  the  opinion  that  this  contention 
should  be  sustained.  Appellant's  barn,  ac- 
cording to  the  uncontroverted  evidence,  was 
situated  about  200  feet  ftom  appellee's  rail- 
road track,  and.  In  so  far  as  the  evlttence 
shows,  be  was  using  it  In  the  usual  and  ordi- 
nary way.  The  testimony  does  not  show  any 
such  condition  of  the  bam  Itself,  or  ezi>oaure 
of  the  Inflammable  material  situated  therein, 
as  authorized  a  finding  that  be  was  guilty 
of  such  n^Ilgence  in  failing  to  maintain  and 
protect  his  property  from  the  probable  es- 
cape of  fire  from  passing  engines,  as  would 
defeat  his  right  of  recovery.  If  oth«wise  en- 
titled to  do  so.  There  is  no  pretense  that  ap- 
pellant was  not  Justified  In  building  hla  barn 
where  situated,  and  in  placing  hla  hay  and 
other  personal  property  therein.  Such  con- 
tention. If  made,  would  be  wholly  untenable, 
and,  as  said  In  Railway  Co.  v.  Crabb,  80  B. 
W.  408,  10  Tex.  Ct  Rep.  17,  "The  rule  that 
the  owner  of  property  adjac«it  to  a  railroad 
must  exerdBe  ordinary  care  In  the  manage- 
ment tiiereof  to  protect  It  from  fire  does  not 
require  him  to  dlscontlnne  the  ordinary  bene- 
fi(dal  use  of  such  xwopoly,  although  such  use 
might  increase  to  swne  extoit  the  hazard 
from  Are."  Only  such  use  was  appellaut 
making  of  his  property  In  this  instance,  so 
far  as  disclosed  by  the  record.  That  the 
doors  of  the  bam  may  have  been  <^en  Jwt 
a  short  time  before  the  fire  was  discovered, 
and  appellant  had  permitted  otbex  parties  to 
place  property  in  the  bam  and  gave  them  ac- 
cess th«>eto,  as  shown  by  the  evidence,  was 
not  inconsistrait  with  the  use  appellant  was 
antborized  to  make  of  said  bam,  and  was 
Insufficient  to  raise  the  Issue  of  contributory 
D^l^ioice.  It  does  not  appear  that  by  rea- 
son of  the  doors  being  open,  or  from  any 
other  cause,  the  hay  or  any  other  combustible 
material  stored  In  the  bam  was  exposed  in 
such  a  way  as  to  render  its  ignition  from 
sparks  of  fire  emitted  from  ap[>ellee's  engines 
probable.  Nor  do  we  tbli^  the  evidence 
tends  to  show  tliat  appellant  was  negligent 
In  respect  to  the  saving  of  his  porsonal  prop- 


erty, situated  in  the  barn,  after  the  fire  was 
discovered,  and  hence  the  court  erred  In  that 
paragraph  of  his  charge  attacked  by  appel- 
lant's BlxUi  assignment  of  error,  wherein  ap- 
pellant's right  to  recover  damages  for  per- 
sonal prop«^  burned  Is  limited  to  such  prop- 
arty  only  as  could  not  have  been  rescued  by 
the  exercise  of  ordinary  care. 

8.  There  was  no  wror,  in  our  opinion,  in 
the  exclusion  of  the  testimony  of  the  wit- 
ness Skelton  to  the  effect  that,  a  few  days 
prior  to  the  bnraiilg  of  appellant's  barn, 
sparks  emitted  from  one  of  appellee's  engines 
set  fire  to  a  pile  of  shncks  about  100  feet 
from  appellee's  railroad  track  In  Ladonla, 
Tex.  The  undiluted  evidaice  showed  that 
engine  numbered  201,  pulling  an  extra  freight 
train,  was  the  only  engine  that  could  possibly 
have  set  fire  to  appellant's  barn.  Appellee  did 
not  all^,  nor  did  the  evidence  offered  by  it 
tend  to  show,  that  all  of  its  engines  at  the 
time  appellant's  property  was  destroyed  were 
In  good  repair.  There  was  testimony  offered 
tending  to  show  that  all  of  its  engines  Were 
provided  with  spark  arresters  of  Hie  same 
pattern,  but  proof  that  such  arresters  were 
In  good  condition  and  repair  at  the  time  of 
the  fire  complained  of  was  limited  to  a  few 
which  had  been  recently  inspected.  Including 
No.  201,  and  their  respective  numbers  were 
givm.  The  bill  of  exception  reserved  to  the 
court's  action  In  excluding  the  evidence  men- 
tioned shows  tiiat  the  witness  did  not  know 
what  engine  set  fire  to  the  shucks,  and  there 
was  no  evidence  whatever  from  any  other 
source  tending  to  show  that  the  engine  Skel- 
ton saw  q}arka  escape  from  and  set  fire  to 
the  shucks  was  the  engine  charged  to  have 
fired  the  bam  In  question,  <x  eithw  of  those 
recently  Inspected.  Nor  was  there  any  tes- 
timony tending  to  show  the  condition  of  the 
■park  arrester  of  the  engine  ttiat  set  fire  to 
shucks,  or  the  manner  in  which  It  was  han- 
dled at  such  time.  We  think  the  mle  laid 
down  In  the  case  of  Railway  Co.  v.  Home 
Ins.  Oo.  (Tex.  Civ.  App.)  70  8.  W.  999,  on  mo- 
tion for  rehearing,  and  in  the  case  of  Texas 
Midland  Railroad  v.  Moore  et  al.,  74  S.  W. 
942,  7  Tex.  Ct.  Rep.  926,  to  the  effect  that 
where  the  engine  is  identified  and  could  have 
been  the  only  one  which  caused  the  fire  com- 
plained of,  the  only  pwtlnait  inquiry  Is  as 
to  the  construction,  ccmdltl<Hi,  and  operation 
of  that  particular  engine,  and  that  In  such 
case  evidence  of  fire  set  out  by  other  Is  in- 
admissible. Is  the  correct  one.  Especially  do 
we  think  such  rule  applicable  to  the  facts  of 
this  case.  Shearman  &  Red.  Neg.  (5th  Ed.) 
8  675. 

We  are  of  the  opinion  that  the  court  erred 
In  permitting  the  witness  Boyde  to  testify, 
over  the  objections  of  appellant,  that  the  en- 
gineer tn  charge  of  the  locomotive  claimed 
to  have  set  fire  to  appellant's  bam  was  "a 
very  competent  and  cautious  engineer;  that 
he  was  cautious  and  careful,  In  operating  his 
engine,  with  reference  to  preventing  the  es- 
cape of  fire  or  sparks  or  dndwa."  Appel* 
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lant  offered  teBtimony  taidlng  to  show  tbat 
After  the  train  pulled  1^  Engine  No.  201  stop- 
ped at  Ladonla,  and  Just  before  the  fire  was 
dlscoTered.  ft  was  started  again  to  do  some 
•witching,  and,  as  It  did  so,  loud  pnfflng  from 
Its  exhaust  was  beard.  The  engineer  in 
charge  testified  on  the  trial,  and  stated  that 
his  engine  "did  no  bard  pnfflng,  and  made  no 
loud  nolae  from  Its  exhaust,  while  at  Lado- 
nla. I  operated  said  engine  on  said  occaalon 
as  best  I  knew.  It  was  Impoeslbto  fw  It  [the 
bam]  to  have  caught  frcnn  mj  engine  as 
steam  was  shut  off  a  mile  back,  and  no 
sparks  were  being  thrown."  Neither  the 
competency  of  tbe  engineer  nor  bis  credibil- 
ity was  in  Issue,  and  evidence  that  he  was  a 
cantioua  engineer  and  In  tbe  habit  of  ezer- 
cislng  care  and  caution  in  tbe  operation  of 
bis  engine  to  prevent  the  escape  of  sparks 
was  inadmissible,  under  the  facts,  to  show 
that  on  the  occasion  In  question  he  prudent- 
ly managed  and  controlled  his  engine.  By. 
Oo.  T.  Johnson,  92  Tex.  880,  48  S.  W.  668; 
M&yton  T.  Sonnefleld  (Tex.  GIt.  App.)  48  B. 
W.  60S.  We  think,  howerer,  tbe  error  In  tbe 
admission  of  this  testimony  was  cured  by 
testimony  of  a  like  cfaaractor  admitted  with- 
out objection,  but  de^  it  best,  inasmuch  as 
the  case  will  hare  to  be  reversed  on  other 
grounds,  to  repress  our  views  on  tbe  ques- 
tion, that  a  repetition  of  tbe  error  may  not 
occur  upon  another  trial. 

For  the  reasons  Indicated,  fbB  judgment  Is 
reversed,  and  cause  remanded. 


QXJLV,  G.  A  8.  r.  RT.  CO.  t.  HARBISON.* 

(Court  of  Civil  Appeals  of  Texas.  May  24, 

1905.) 

1.  Dauaob  to  Cbops  akd  Beajltt— ysBnior 
— ExcBsaivEnBBS. 

In  an  action  against  a  railroad  for  Injury 
to  crops  and  real^  by  overflows,  plaintiff  tes- 
tified that  he  had  70  acres  In  cotton  in  each  of 
two  years  in  question,  which  would  have  made 
a  bale  to  the  acre,  and  his  part  was  half ;  that 
his  tenant  was  to  be  at  all  expense  of  raising, 
gatlierfng,  and  marketing;  that  cotton  was 
worth  7  or  8  cents  per  pound  at  the  time  of 
the  alleged  destruction  of  his  crops;  that  a 
bale  of  cotton  weiebs  600  pounds;  that  be 
would  have  received  from  the  land  seven  or 
eight  tons  of  cotton  seed,  wortb  from  fl2  to 
916  per  ton ;  that  he  only  raoelved  two  or  three 
uttle  mad  bales ;  that  bis  land  was  In  ^ood  con- 
dition and  to  a  good  state  of  cultivation  prior 
to  the  overflow;  that  the  overflow  covered  it 
with  mud  and  drift,  and  fllled  up  bis  ditclies; 
that  it  cost  him  at  least  $250  to  put  it  back  in 
the  condition  it  was  prior  to  the  first  overflow 
after  that  overflow,  and  would  cost  the  same  to 
clear  up  and  open  the  ditches;  that  he  hadn't 
dwae  this  since  the  last  overflow.  Held,  that  a 
verdict  for  plaintill  for  f 500  was  not  ezceasive. 

2.  RaiUtOADS  •-  CULVEBtS  —  iNJUHcnon— 
SUTFICIBNCT. 

Under  Saylee'  Ann  Civ.  St  1807,  art.  4436. 
providing  that  in  no  case  diall  any  railroad 
oMlBtruct  a  roadbed  without  first  constructing 
the  necessary  culverts  or  sluices  as  the  natural 
lay  of  the  land  requires  for  the  necessary  drain- 
age thereof,  a  mandatory  IpiuBCtion  command- 
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Ing  a  railroad  to  remove  a  dam,  and  ordering 
it  to  construct  all  necessary  culverts  and  sinices 
in  its  embankment  across  a  certain  creek  bot- 
tom as  the  natural  lay  of  the  land  adjacent 
thereto  may  require  for  the  necessary  drainage 
thereof,  is  not  objectionable  as  tailing  to  point 
out  specifically  and  show  the  railroad  what 
additional  sluices  and  culverts  it  would  be 
necessary  to  make  to  c<Hnply  witii  the  judg- 
ment of  the  court 

8..  Opiniok  Svzinnos  —  QuAunoAnoir  of 

WrrNESB. 

Witnesses  who  were  not  shown  to  have 
knovra  anything  as  to  the  effect  on  the  natural 
flow  of  the  water  of  a  stream  by  the  coostmc- 
tion  of  an  embankment  adjacent  thereto,  nor 
whether  there  was  any  difference  In  the  volume 
or  velodty  of  the  water  as  It  flowed  ovw  plain- 
tiff's land  before  and  after  the  consbuetum  of 
the  embankment,  were  not  qualified  to  give  their 
opinions  on  the  subject 

4.  WaTXBS— OVKBFLOW— DAUAOBS. 

In  an  action  against  a  railroad  for  injury 
to  crops  and  realty  or  overflows  alleged  to  have 
been  caused  by  insufficient  drainage,  where  the 
plaintiff  was  not  seeking  to  recover  on  the 
ground  that  the  sediment  had  injured  hia  land, 
it  was  immaterial  that  the  sediment  would  not 
tend  to  injure  his  land,  but  would  Increaae  its 
value. 

5.  Saicb— EnnxNCB— AnuissiBiLiTT. 

In  en  action  against  a  railroad  fbr  In- 
jury to  crops  and  realty  by  overflow  of  a  stream 
In  wliich  it  had  constructed  a  dam,  evidence 
that  after  tbe  institution  of  the  snitae  defend- 
ant removed  a  portion  of  tiic  dam*  that  after  its 
removal  an  overflow  of  the  stream  higher  than 
ever  before  known  had  occurred,  and  that  the 
water  passed  off  of  platntlff'B  land  and  the 
stream  got  within  its  Banks  sooner  than  would 
have  been  tiie  case,  had  the  dam  been  in  the 
stream,  was  admissible  for  the  purpose  of  show- 
ing the  difference  in  the  action  of  the  water 
durinff  overflows  with  the  dam  In  the  ctedc  and 
with  It  out,  and  that  the  part  remaining  ob- 
structed the  flow  of  water,  and  contributed  to 
injuries  caused  by  the  ovoflow. 

6.  SaICE  —  OBSTSTTCnON  —  LZABIEITT^MsaS- 

XJBX  or  Rboovbbt. 

The  mere  fact  that  an  overflow  of  an  np- 
r  riparian  owner's  land  would  have  occurred 
the  absence  of  a  dam  in  the  stream,  and  an 
embankment  negligently  constructed  adjacent 
thereto,  does  not  excuse  tbe  wrongdoer  fnun  lia- 
bility for  the  additional  damage  to  the  riparian 
owner's  crops  and  realty  caused  by  msuffl- 
cient  culverts  or  openings  to  permit  tbe  water 
naturally  flowing  In  the  stream  to  pass  off  In 
its  natural  way,  resulting  In  the  accnmniattop 
of  water  above  the  obstructions  flowing  across 
the  land  in  greater  volume  and  with  greater 
speed,  and  remaining  on  the  land  longer  than  it 
would,  had  the  obsbnctions  not  hem  there. 

7.  ApFEAD— ABaiQKKEITTS  Or  BBB(»— BlIETS 

— SuinOIBNOT. 

Where  23  pages  of  appellant's  brief  were 
devoted  to  tbe  statement  under  its  first  assign- 
ment of  error,  which  embraced  practically  all 
of  tbe  evidaioe  in  the  record,  subsequent  assign- 
ments of  enor,  followed  by  no  other  state- 
ment than  a  ceferoice  to  the  statemoit  under 
the  flrst  assignment  will  not  be  considered,  in 
view  of  rule  81  for  the  Courts  of  Civil  Appeals 
(67  8.  W.  zvi),  requiring  each  proposltfon  un- 
der an  assignment  to  be  Mlowed  by  a  brief 
statement  in  substance  of  such  proceedlD|»  or 
part  thereof  contained  In  the  record  as  be 
necessary  and  suffldent  to  explain  and  support 
tbe  proposition. 

Ai^al  from  District  Oonrt  Lamar  County; 
T.  D.  Montrose^  Judge. 

Action  by  F.  Harbison  against  tbe  Gnlf. 
Colorado  &  Santa  FA  Ballway  Omnpsny. 
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From  a  Jodgmoit  In  taTor  of  plaintiff,  de- 
fendant appeals.  Affirmed. 

J.  W.  Terry  and  A.  H.  Onlwell,  for  appel- 
lant Hale,  Allen  it  Dohoney,  for  apptileei 

EID80N.  J.  Tbls  suit  waa  originally  filed 
In  the  Eighth  Jodlclal  District,  Delta  coun- 
ty, and  by  agreement  same  was  transferred 
to  tbe  Sixty-Second  Jndlclal  District,  In  La- 
mar county.  The  auit  was  brought  by  the 
appellee  to  recover  damages  for  Injurlea  to 
crops  and  realty  by  reason  of  two  oTerflowa 
of  Sulphur  creek,  occurring  In  September 
1902.  and  July,  1903;  It  being  alleged  that 
appellee's  land  was  caused  to  overflow  and 
tiie  crops  to  be  destroyed  by  reason  of  Insuffi- 
cient culverts  and  openings,  and  by  reason 
of  a  high  damp  or  embankment  erected  by 
the  railroad  company  under  and  along  Its 
tracks  crossing  said  creek;  It  being  charged 
that  tile  railway  company  was  guilty  of  neg- 
ligence In  the  premises.  Appellee  alleged  in 
substance  that  he  owned  about  77  acres  of 
land  In  Sulphur  bottom,  In  Delta  county,  just 
below  appellant's  railroad;  that  appellant 
constructed  a  dump  or  embankment  for  Ita 
roadbed  abont  8  or  10  feet  high  across  Snl- 
pbnr  bottom,  a  distance  of  about  1%  miles; 
that  It  put  a  dam  In  Sulphur  for  tbe  purpose 
of  storing  up  tiie  water  for  Its  use,  and  In 
the  conatrnctton  of  Its  roadbed  and  embank- 
ment It  bnilt  two  cnlverta  in  the  bottom,  one 
on  the  Lamar  and  one  on  the  Delta  county 
BMe  of  the  creek,  bat  that  said  calrerta 
were  too  small,  and  not  sufficient  to  admit 
tiie  passage  In  Its  natnral  way  of  tiie  yntat 
that  flows  down  said  bottom  during  over- 
flows; that  the  aforesaid  dam  had  caused 
the  tduumel  of  the  creek  to  fill  up  with  mud 
and  drift,  and  prevented  the  cre^  from  car- 
rying off  tibe  mtar  In  its  natnral  way.  and 
caused  it  to  overflow  the  bottom;  that,  whea 
tile  creek  overflowed,  the  obstructions  caused 
dam  and  embankment,  without  sufficient 
culverts  and  openings,  caused  the  water  to 
aecumnlato  and  back  up  above  the  railroad, 
and  forced  It  through  tiie  culvert  In  a  strong 
stream,  onto  and  across  appellee's  land,  and 
destroyed  Us  en^s,  and  covert  his  farm 
with  mud  and  drift,  and  filled  up  his  ditches, 
to  his  damage,  and  that  by  reason  of  the  ob- 
stmctlons  and  Insnffldent  t^enlogs  the  wa- 
tCT  was  accnmnlated  and  held  above  said 
embankment,  and  an  unnatural  current  was 
cmted,  that  washed  and  damaged  his  land 
and  crcqw,  and  laxge  quantities  of  water  were 
therein  ran  upon  apptilee's  land,  that  but 
fat  such  obstructions  and  Insafflcient  open- 
ings would  not  have  run  there.  Appellant 
anawoed  1^  graeral  demurrer  and  general 
denlaL  The  case  was  tried  before  a  jury, 
and  resnlted  In  a  vmdlct  and  Judgment  in 
favor  of  appellee  tn  the  sum  of  |600.  Far- 
ther Judgmoit  was  entered  requiring  the  rail- 
way company  to  remove  from  the  bed  and 
ehannd  of  Sulphur  creek  the  dam  which  re- 
mained therein. 

Awellant  presents  In  its  brief  first  what  It 


claims  to  be  fundamental  «tov,  and  con- 
tends that  the  judgment  rendered  herein  is 
and  was  an  absolate  nullity,  and  that  tbe 
court  never  acquired  jurisdiction  of  the  snb- 
ject-matter  in  diapote,  and  that  no  proper  or 
legal  judgment  could  be  or  was  rendered, 
because  the  act  of  the  Jjeglslature  creating 
the  Sixty-Second  Judicial  District  was  and  is 
unconstitutional  and  void.  Tbe  question 
raised  by  this  assignment  was  decided  ad- 
versely to  appellant's  contention  in  tbe  case 
of  Railway  Oc  t.  Hall  (Tex.  Svv-)  86  8.  W. 
780. 

By  Its  first  assignment  of  «ior,  appellant 
Indste  that  the  verdict  of  the  jury  is  not 
supported  by  the  evidence.  We  are  of  the 
opinion  that  there  is  testimony  In  the  rec- 
ord toidlng  to  show,  and  from  which  the 
jury  was  authorized  to  find,  tiiat  the  dam  in 
the  channel  of  Snlphnr  credc,  and  the  em- 
bankment along  through  the  bottom  of  said 
creek,  and  the  Insafflcient  openings  In  the 
embankment  caused  at  least  a  portion  of 
the  damage  suffered  appellee.  The  testi- 
mony tended  to  show  that  the  water  did  not 
pass  off  in  ite  natural  way,  and  that  although 
appellee's  land  would  have  been  overflowed, 
had  there  been  no  dam  or  embankment  there, 
ble  injuries  were  greatiy  increased  by  rea- 
son of  the  water  being  caused  to  stend  on  his 
cr<^  longer  than  it  would  have  otherwise.  , 
and  on  account  of  the  water  flowing  through 
the  culverts  more  rapidly  over  his  land  than 
it  would  have  In  the  absence  of  such  embank< 
ment  and  dam,  and  thereby  washing  bis  land 
and  filling  up  bis  ditches. 

Appellant's  second  assignment  of  raror 
complains  of  tbe  verdict  of  the  Jury  upon 
the  ground  that  tbe  amount  found  In  favor 
of  appellee  Is  excessive.  We  do  not  agree 
with  appellant  In  this  contention.  Appellee 
testified  that  he  had  70  acres  In  cotton  both 
to  1902  and  1908,  which  would  have  made  a 
bale  to  the  acre,  and  his  part  was  half;  that 
his  tenant  was  to  be  at  all  expense  of  rais- 
ing, gathering,  and  marketing;  that  cotton 
was  worth  7  or  8  c^ts  per  pound  at  the 
time  of  the  alleged  destruction  of  bis  crops, 
and  that  a  bale  of  cotton  is  600  pounds;  that 
he  would  have  received  from  said  land  seven 
tx  eight  tons  of  cotton  seed,  worth  from  $12 
to  $16  per  ton;  that  he  only  received  two  or 
three  little  mud  bales;  tiiat  his  land  was  in 
good  condition  and  in  a  good  stete  of  cultlva- 
ti(m  prior  to  the  overflow;  that  the  overflow 
covered  It  with  mud  and  drift,  and  fllled  ap 
bis  ditches;  that  it  cost  him  at  least  $260 
to  pat  it  back  In  the  condition  It  was  prior 
to  the  first  overflow  after  that  overflow,  and 
it  will  cost  the  same  to  clear  up  and  open  up 
the  ditches;  that  he  hadn't  done  this  since 
the  last  overflow.  We  are  of  tbe  opinion  that 
tbe  jury  were  justified.  In  view  of  this  testi- 
mony of  appellant,  in  connection  with  the 
other  testimony  tending  to  show  tiie  differ- 
ence in  the  effect  of  the  overflow  upon  appel- 
lee's lands  and  crops  after  the  construction 
of  the  embankment  and  dams  t^*  appellant, 
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and  wliat  wbnld  taave  been  the  effect  of  such 
orerflow  In  tbe  absence  of  ancb  dam  and 
embankment  In  lining  tibat  appellee's  crop 
and  land  wen  dltmaged  to  the  extent  of 
the  amount  of  the  rerdlct. 
Appellant's  third  assigmnent  of  error  com- 
plains of  the  action  of  ttae  conrt  In  rendering 
Judgment  on  the  verdict  of  the  ]my,  en- 
joining appellant  from  further  obstructing 
and  Interfering  with  the  natural  flow  of  tbe 
water  In  said  bottom,  and  from  further  im- 
peding, obstractlng,  or  interfering  with  the 
drainage,  etc.,  and  ordering  that  a  manda- 
tory writ  of  Injnnctlon  be  Issued  to  the  ap- 
pellant, commanding  It  to  remove  the  portion 
of  the  dam  r«nalnliv>  snd  ordering  it  to 
construct  all  such  necessary  colTerts  and 
sluices  In  Its  embankment  across  said  Sul- 
phur cretik  bottom  as  Ibe  natural  lay  of  the 
land  adjacent  thereto  may  require  for  the 
necMsary  drainage  thereof.  Appellant's 
grounds  of  complaint  are  that  the  verdict 
and  finding  of  the  Jury  are  without  evidence 
to  support  them,  and  that  the  Judgment  Is  too 
vague,  ambiguous,  and  uncertain.  In  that  It 
does  not  point  out  spedflcally  and  show  the 
appellant  what  additional  sluices  and  cul- 
verts It  would  be  necessary  to  make  In  order 
to  comp^  with  the  Judgment  of  the  court 
Article  4436.  Sayles'  Ann.  Civ.  St  1897,  pro- 
tvldes  as  follows:  "In  no  case  shall  any  rail- 
road company  construct  a  roadbed  without 
first  constructing  the  neceaaaiy  culverts  or 
sluices  as  the  natural  lay  of  the  land  re- 
quires for  the  necessary  drainage  thereof." 
The  statute  Imposes  upon  a  railroad  company 
the  duty  of  first  constructing  the  necessary 
culverts  or  sluices  as  the  natural  lay  of  the 
land  requires  for  the  necessary  drainage 
thereof,  before  It  has  the  right  to  construct 
Its  roadbed,  or,  rather,  complete  the  con- 
struction of  its  roadbed.  This  being  true.  If 
It  falls  to  construct  st^fflclent  culverts  and 
sluices  for  the  necessary  drainage  of  the  land 
over  which  its  roadbed  Is  being  constructed 
as  the  natural  lay  of  the  land  requires,  and 
damage  to  the  property  of  others  results 
from  such  failure,  an  Injunction  will  He  to 
compel  sudi  railroad  company  to  construct 
the  necessary  culverts  or  sluices;  and  In  the 
event  the  railroad  company  has  constructed 
a  dam  across  the  channel  of  a  stream  over 
which  Its  road  passes,  and  such  dam  creates 
a  nuisance  by  diverting  the  water  from  Its 
natural  channel  and  causing  it  to  overflow 
and  Injure  the  lands  of  adjacent  proprietors, 
an  Injunction  will  He  In  favor  ot  such  pro- 
prietors against  the  raHway  company  to 
compel  the  removal  of  such  dam.  I.  &  G.  N. 
R.  Co.  V.  Davis  (Tex.  Civ.  App.)  29  S.  W. 
483;  RaHway  Co.  v.  Talt  03  Tex.  220;  Clark 
V.  Dyer,  81  Tex.  342,  18  S.  W.  1001;  Sullivan 
V.  Dooley  (Tex.  Clv.  App.)  73  S.  W.  84;  Sum- 
ner V.  Crawford,  91  Tex.  129,  41  8.  W.  994. 
And  as  the  statutory  provision  Imposes  upon 
the  railroad  company  the  absolute  duty  to 
construct  sufficient  culverts  or  sluices  for 
the  necessary  drainage  of  the  land  according 


to  the  natural  lay  tbaeot,  It  the  duty  of 
the  raiboad  company  to  ascertain  what  is 
necessary  to  accomplish  this  purpose,  and  It 
does  not  devolve  upon  those  who  have  been 
Injured  by  the  railroad  company's  neglect 
of  this  statutory  duty  to  show  It  bow  to  per- 
form that  duty.  The  Jury  having  found  that 
the  portion  of  the  dam  remaining  and  the 
embankment  and  cnlvort  cause  and  will 
cause  to  appellee  injury  In  the  futare,  as 
complained  of  by  him,  and  tiiere  b^ng  evi- 
dence to  support  such  finding,  there  was  no 
OTor  In  the  actiw  of  the  court  below  In  de- 
creeing and  directing  a  mandatory  injunction 
requiring  tbe  appellant  to  remove  such  dam. 
and  to  ooBstiuct  the  necessaiy  culverts  or 
slulcea. 

Appellant^s  fourth  assIgnm«ktof  error  com- 
plains  of  the  action  of  the  court  In  permit- 
ting appellee,  over  its  objections,  to  testis 
to  the  number,  length,  and  depth  of  ditches 
aa  hla  premises,  and  as  to  tiie  expaise  neces- 
sary to  have  them  cleaned  out  and  put  In 
same  condition  as  they  were  prior  to  the 
overflow,  on  the  ground  tiiat  there  was  no 
allegation  in  appellee's  petition  as  to  the 
number,  length,  and  depth  of  same,  or  what 
would  be  the  coat  of  digging  same  prior  to 
tbe  overflow.  Appellee  alleged  In  bis  peti- 
tion "that  by  reason  of  said  overflow  of 
temt>er  19,  1902,  his  ditches  on  said  land 
were  filled  np.  and  fats  land  badly  washed 
and  damaged,  to  his  further  damage  In  the 
sum  of  $150;  that  by  reason  of  said  overflow 
of  July,  1903,  plaintitrs  land  was  badly 
washed  and  damaged  and  covered  over  with 
mud  and  driftwood,  and  his  ditches  on  said 
land  flUed  up,  to  his  further  damage  In  the 
sum  of  92,000."  This  was  sufficient  to  admit 
the  proof  objected  to,  In  the  absence  of  a 
special  exception,  and  there  was  no  such  ex- 
ception interposed  by  appellant  to  said  plead- 
ing. 

By  ito  fifth  assignment  of  error,  appelant 
complains  of  the  action  of  the  court  below 
In  excluding  from  the  Jury  the  answers  ot 
the  witnesses  HJram  Gross,  Dan  Sales,  and 
Tom  J.  Carter  to  the  following  questions: 
"Ftom  your  knowledge  of  the  country,  tratb 
before  and  after  tbe  railroad  was  built,  and 
from  your  knowledge  of  tbe  embankment, 
dam,  and  culvert  and  railroad  across  the 
bottom,  would  any  damage  by  wash  to  Har> 
bison's  land  have  been  caused  by  tbe  rail- 
road dam  and  embankment  In  September, 
1902,  and  July,  1903?"  Tbe  answers  of  wit- 
nesses being:  "I  think  not"  "That  is  my 
<^lnIon."  "I  don't  know."  "I  don't  see  how 
it  could."  Appellant's  contention  under  this 
assignment  being  that  where  It  Is  shown  that 
witnesses  are  famUIar  with  the  location  com- 
plained of,  and  have  observed  tbe  same  for 
many  years  prior  to  the  date  of  tbe  alleged 
injury,  and  are  in  a  position,  from  sucSi  ob- 
servation and  experience,  to  have  an  opinion 
concerning  the  effect  on  the  locality  of  a 
railroad  embankment  and  dam.  It  is  compe- 
tent to  prove  such  opinion  by  such  witnessea. 
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The  opinions  of  ttese  witnesses  would  bave 
been  admissible,  had  they  stated  the  facts 
upon  which  their  opinions  would  be  based, 
and  had  ft  appeared  from  such  facts  that 
they  were  qualified  to  give  an  intelligent 
opinion  with  respect  to  the  matter  inquired 
about.  While  it  appears  from  appellant's 
bill  of  exceptions  to  the  action  of  the  court 
in  excluding  the  answers  of  the  witnesses 
above  named  that  they  lived  on  and  near 
Sulphur  creek,  and  owned  lands  in  Its  bot- 
tom for  a  number  of  years  prior  to  the  con- 
struction of  appellant's  railroad  embanlcment 
and  dam,  and  lived  on  and  near  said  creek 
and  owned  land  In  its  bottom  since  the  con- 
stmction  of  its  railroad  embankment  and 
dam.  and  were  acquainted  with  the  history  i 
of  the  stream  prior  to  the  construction  of 
the  railroad  and  subsequent  thereto,  and  bad 
noted  and  observed  the  effect  of  overflows 
on  lands  of  appeUee  and  adjacent  lands  both 
before  and  after  the  defendant's  railroad 
was  built.  It  does  not  appear  that  they  were  | 
snfl3clently  familiar  with  the  embankment 
and  dam  or  the  length  or  height  thereof,  or 
the  area  of  the  water  ways,  the  drainage 
area,  or  the  character  or  size  of  the  culverts 
or  openings  in  such  embankment,  or  the  ca- 
pacity thereof  to  carry  off  the  water  of  an 
overflow,  to  give  an  Intelligent  opinion  as  to 
whether  or  not  said  embankment  and  dam  \ 
or  culvert  caused  any  damage  by  wash  to  ap-  ; 
pellee's  land.  There  is  nothing  In  the  bill  i 
of  exceptions  to  Indicate  that  these  witnesses 
knew  anything  as  to  the  effect  of  the  em- 
bankment on  the  natural  flow  of  the  water, 
or  knew  whether  there  was  any  difference 
In  the  volume  or  velocity  of  the  water  as  it 
flowed  over  appellee's  land  before  and  after 
the  construction  of  the  railroad  embank-  . 
ment;  hence  we  are  of  opinion  that  the  I 
court  did  not  err  In  the  action  complained  of  | 
under  this  assignment  j 
There  was  no  error  in  the  action  of  the  \ 
court  complained  of  in  appellant's  sixth  : 
assignment  of  error.  The  appellee  was  not 
seeking  to  recover  on  the  ground  that  the 
sediment  had  Injured  his  land,  and  there- 
fore It  was  not  material  that  such  sediment 
would  not  tend  to  Injure  his  land,  but  would 
increase  its  value.  In  the  case  of  Austin  & 
Northwestern  Railroad  Company  v.  Ander- 
son, 79  Tex.  434,  435,  15  S.  W.  486,  23  Am. 
St  Rep.  350,  the  Supreme  Court  say:  "The 
defendant  complains  because  the  court  re- 
fused a  special  charge  asked  to  the  effect 
that  in  case  the  Jury  should  flnd  the  land 
and  crops  w«re  injured  by  the  water  passing  i 
through  the  culverts  and  sluices,  but  should 
also  flnd  that  such  water  was  le^s  injurious 
to  the  whole  of  the  land  and  crops  than  it 
would  have  lieen  if  the  roadbed  had  not 
been  constructed,  and  it  had  overflowed  ac- 
cording to  the  natural  lay  of  the  land,  the 
verdict  should  be  for  defendant  Such  a 
charge  should  not  have  been  given.  The  act 
of  90  constructing  the  embankment  and  cul- 
verts was  wrongful,  and  It  could  not  be  made 


right  by  such  a  consideration.  Such  a  com- 
parison of  detriments  and  betterments  Is  not 
applicable  to  cases  like  this.  It  might  be  In 
a  proceeding  to  condemn  land  for  railroad 
purposes." 

Appellant's  seventh  assignment  of  error 
complains  of  the  action  of  the  court  in  per- 
mitting plaintiff  to  show  by  several  witness- 
es that  since  the  institution  of  this  suit  the 
appellant  removed  a  portion  of  the  dam  com- 
plained of  from  Sulphur  creek,  and  that 
since  said  dam  had  been  removed,  and  on  or 
about  the  4th  day  of  June,  1904,  subsequent 
to  the  time  complained  of  In  appellee's  pe- 
tition, there  was  an  overflow  of  Sulphur 
creek  which  was  higher  than  any  previous 
I  overflow  of  said  creek  known  to  said  wit- 
nesses, and  that,  with  a  portion  of  the  dam 
taken  out  said  overflow  of  the  4th  of  June, 
1904,  passed  off  of  appellee's  land  and  the 
creek  got  back  in  Its  banks  In  from  12  to  14 
hours,  and  that  this  was  a  much  shorter 
I  time  for  said  creek  to  subside  and  get  with- 
in its  banks  than  would  have  been  the  case 
if  said  dam  had  been  in  said  creek.  Appel- 
lant's ground  of  objection  to  said  testimony 
is  that  the  removal  of  the  dam  being  an  act 
of  appellant  subsequent  to  the  injuries  com- 
plained of,  and  being  sought  to  be  used  by 
appellee  as  an  admission  on  the  part  of  ap- 
i  pellant  that  Its  dam  caused  the  Injuries  to 
;  appellee,  and  said  overflow  of  1904  not  hav- 
'  Ing  been  shown  to  have  occurred  under  the 
same  conditions  as  the  previous  overflow, 
and  being  subsequent  to  the  overflows  com- 
plained of  by  appellee,  it  was  Irrelevant  and 
not  admissible.  In  our  opinion,  the  testi- 
mony complained  of  was  admissible  for  tho 
purpose  of  showing  the  difference  in  the  ac- 
:  tion  of  the  water  during  overflows  with  the 
I  dam  in  the  creek  and  with  it  out  and  for  the 
I  purpose  of  showing  that  the  part  remaining 
I  obstructed  the  flow  of  the  water,  and  con- 
\  tributed  to  Injuries  caused  by  the  oferflow; 
'  and  It  was  properly  limited  by  the  court  in 
its  charge  to  the  jury,  and  they  were  in- 
structed not  to  consider  it  as  an  admission 
of  negligence  upon  the  part  of  appellant.  In 
the  case  of  Railway  v.  Dunlap  et  al.  (Tex. 
Civ.  App)  2fl  S.  W.  655,  which  was  a  suit  for 
damages  against  the  railway  company  for 
the  negligent  construction  of  an  embank- 
ment which  was  alleged  to  have  caused 
plaintiff's  land  to  be  overflowed,  the  court 
say:  "The  evidence  of  the  cutting  by  de- 
fendant of  Its  embankment  during  the  over- 
flow of  1891  was  admissible,  not  for  the  pur- 
!  pose  of  showing  that  It  thereby  admitted 
that  it  was  negligent  in  constructing  its  road, 
but  simply  to  aid  In  determining  the  effect 
which  the  embankment  had  In  holding  the 
water  and  causing  the  overflow  of  the  land." 
And  In  Railway  Company  v.  Anderson  et  al. 
61  S.  W.  425,  2  Tex.  Ct  Rep.  3,  which  was 
also  a  suit  for  damages  on  account  of  over- 
flow of  plaintifTs  premises  caused  by  ob- 
struction allowed  to  remain  In  ditch  on  ap- 
peliaut's  right  of  way,  the  court  uses  this 
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language:  "Appellantfs  first  assignment  of 
error  predicates  error  upon  the  ruling  of  the 
trial  court  In  permitting  appellees  tp  prove, 
over  the  objections  of  appellant,  that  the  ap* 
pellant  removed  the  obetmctlon  In  said  ditch 
about  the  15th  of  August,  and  that  after  said 
obstruction  was  removed  the  water  ran  off 
appellee's  premises.  We  are  of  the  opinion 
that  the  trial  court  did  not  err  in  admitting 
this  testimony.  Appellees  alleged  in  their  pe- 
tition that  the  overflow  of  tbelr  premises 
was  caused  by  the  obstruction  of  the  ditch, 
and  that  as  soon  as  said  obstruction  was  re- 
moved the  water  ran  off.  The  issue  In  the 
case  was  not  whether  or  not  the  obstruc- 
tion existed,  but  whether  or  not  It  was  the 
cause  of  the  overflow  of  appellees*  premises. 
It  would  certainly  have  been  permissible  for 
appellant  to  have  shown  on  this  issue  that, 
after  the  obstruction  of  the  ditch  had  been 
removed,  water  continued  to  accumulate 
upon  appellees*  premises,  and  thereby  dem- 
onstrate that  said  obstruction  wa^  not  the 
cause  of  the  overflow;  and  we  think  it  was 
equally  permissible  for  the  appellees  to  show 
that  the  removal  of  the  obstruction  caused 
the  water  to  recede  from  their  premises. 
We  do  not  think  tlie  admission  of  the  testi- 
mony contravenes  the  well-established  rule 
that  proof  of  subsequent  repairs  is  not  ad- 
missible for  the  purpose  of  proving  prior 
negligence.  As  above  stated,  the  evidence 
was  not  admitted  for  the  purpose  of  showing 
negligence,  but  to  show  that  the  condition 
of  the  ditch  was  the  cause  of  the  OTerilow  oC 
appellees'  premises." 

Appellant  In  its  eighth  assignment  of  er- 
ror complains  of  the  fifth  paragraph  of  Qie 
general  charge  of  tb9  cour^  which  i>  as  fol- 
lows: 

"The  court  further  Instructs  you  that  if 
you  believe  from  the  evidence  that  since  the 
time  ot  the  overflow  alleged  in  plaintiff's  pe- 
tition the  defendant  has  cut  the  dam.  If  any, 
placed  by  It  in  the  channel  of  Sulphur  creek, 
that  the  act  of  catting  the  same,  If  it  was 
cut,  must  not  be  construed  by  yon  as  an  ad- 
nUssion  on  the  part  of  the  defendant  that 
said  dam,  embankment,  and  culverts  caused 
any  or  all  of  the  injuries  complained  of  by 
plaintiff;  but  If  you  should  flnd  from  the  evi- 
dence tiiat  since  the  Institution  of  this  suit 
the  defendant  has  removed  a  portion  of  said 
dam  from  the  channel  of  said  creek,  and  that 
a  portion  thereof  still  remains  in  said  chan- 
nel, and  that  the  portion  of  said  dam,  If  any, 
and  said  embankment  and  culvert,  causes 
and  win  cause  to  plaintiff  Injury  In  the  tti- 
tnre,  as  complained  of  by  blm,  tlien  you  will 
so  say  In  your  vardlct" 

We  are  of  the  (q^lnlon  that  the  above  par- 
agraph is  a  correct  enunciation  of  the  law  as 
applied  to  the  pleadings  and  evidence  in  the 
case.  Railway  Co.  t.  Davis  (Tex.  Civ.  App.) 
29  S.  W.  483;  Railway  Co.  T.  Dunlap,  nipra; 
Railway  Co.  v.  Anderson,  supra. 

Appellant's  ninth  assignment  of  error  com- 
plains ot  the  action  of  the  court  In  giving 


to  the  Jury  special  charge  Na  S  ssked  1^  ap- 
pellee, which  Is  as  follows: 

"Even  If  you  should  believe  from  tiie  evi* 
deuce  that  the  overflows  alleged  In  plaintiff's 
petition  would  have  i>as8ed  over  and  on  to 
plalntifTs  land  and  crops  If  the  defendant's 
embankment  and  dam  had  not  been  there, 
still,  If  you  believe  from  the  evidence  that  by 
reason  of  said  dam  and  embankment,  or 
either,  or  by  reason  of  the  culverts  or  open- 
ings in  said  embankment  being  insufiSclent. 
if  they  were  insufficient,  to  permit  the  water 
naturally  fiowlng  thera  to  pass  off  In  Its 
natural  way,  and  If  you  believe  that  by  rea- 
son of  snch  obstmctions.  If  any,  the  vater 
was  caused  to  accumulate  above  defendant's 
road,  and  flow  across  plaintiff's  land  In  grea^ 
er  volume  and  with  greater  speed,  and  re- 
main on  said  land  loi^r  than  it  would  bave 
without  such  dam  and  embankment,  and 
thereby  caused  the  damage  complained  of. 
or  any  part  thereof,  you  will  flnd  for  plaintiff 
for  such  additional  damage." 

In  view  of  the  pleadings  and  evidrace  In 
this  case,  we  are  of  the  opinion  that  it  was 
proper  for  the  court  to  give  the  above  dharge. 
Albere  V.  Railway  Oo.  (Tex.  OIt.  ^ip.)  81 
a  W.  82& 

Appellant's  awilgnments  of  error  from  10 
to  17,  Inclusive,  each  submitted  as  a  proposi- 
tion, are  not  In  compliance  with  the  roles 
of  the  court.  In  that  there  are  no  statements, 
as  required  by  such  rules,  subjoined  to  said 
assignments,  and  therefore  same  will  not  be 
considered.  The  only  statement  given  under 
any  of  these  assignments  of  error  Is  a  ref< 
eronce  to  the  statement  under  Its  first  as- 
signment of  error,  and  that  statement  em- 
braces practically  all  of  the  evidence  In  the 
record;  and  in  order  for  us  to  ascertain  what 
evidence.  If  any,-  there  Is  in  the  record  ap- 
plicable to  any  of  these  assignments  of  w- 
tot.  It  would  be  necessary  for  us  to  read  tlie 
entire  statement  under  appellant's  first  as- 
signment of  error,  which  covers  23  pages  of 
Its  brief.  We  do  not  think  that  the  rules  of 
this  court  contemplate  that  any  such  labor 
should  be  Imposed  upon  this  court  Rule  31 
for  Oourts  of  Civil  Appeals  (67  S.  W.  xvO; 
King  T.  Summervllle,  80  8.  W.  1060.  10  Tex. 
Gt  Rep.  478;  Galloway  r.  Floyd,  81  &  W. 
80G.  10  Tex.  Gt  Bep.  D17. 

Then  being  no  reversible  smr  pointed 
out  In  the  record,  the  judgment  of  the'  court 
b^ow  Is  affirmed. 

Affirmed. 

GULF,  a  A  8.  F.  RT.  OO.  v.  WBTHBRI<T.* 

(Court  of  Ciivn  Appeals  of  Texss.  Hay  SI, 
190S.) 

Aiveal  from  District  Oonr^  Lamar  Oonn- 
ty;  T.  D.  Montrose,  Judge. 

Action  by  J.  R.  Wetherly  against  tin  Gul^ 
Colorado  &  Santa  F6  Railway  Comp«ny, 

•RelwMing  a«&l«d  Juns  tt,  IMGL 
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Tnm  a  judgment  In  faTor  ot  plaintiff,  Oe* 
f  endant  appeals.  Affirmed. 

J.  W.  Terry  and  A.  H.  ColweU,  for  a^pel- 
laot  Hale,  Allcm  *  Dolumer,  for  appellee. 

FISHEB,  C  J.  The  qneetione  of  fact  and 
law  raised  In  thla  ease  are  snbstantially  tt» 
same  as  tbose  paiaed  upon  In  the  case  o( 
Gulf,  Colorado  ft  Santa  V6  BaUway  Com- 
pany T.  F.  Harbison  (recently  decided  by 
ttila  conrt)  88  &  W.  452,  and  In  wblch  the 
mling  of  this  conrt  Is  against  tlie  proposi- 
tions urged  by  the  appellant 

We  find  no  error  In  the  record;  and  the 
judgment  Is  afflrmed. 

Affirmed. 


GULF,  a  ft  &  F.  BY.  CO.  r.  OATBS. 

(Court  of  OlTil  Appeals  of  l^xes.  Jane  28. 
1905.) 

Appeal  from  Lamar  County  Court;  John 
W.  Love,  Judge. 

Action  by  A.  T.  Oatos  against  the  Onlf, 
Colorado  ft  Santa  F6  Railway  Company. 
From  a  judgment  in  favor  of  plalntlfl,  de- 
fendant aK>^l8.  Afflrmed. 

J.  W.  Terry  and  A.  H.  Colwell,  for  appel- 
lant  Hale,  Allen  ft  Dolnney,  for  appellee^ 

KBT,  J.  This  case  is  quite  similar  to 
Bailway  t.  Harbison,  88  S.  W.  45%  and  Bail- 
way  Wetlierly,  88  S.  W.  456,  recoitly 
decided  by  this  conrt;  and,  for  the  reasons 
stated  m  the  opinion  In  the  Harbison  Cas^ 
the  Judgment  in  this  case  Is  affirmed. 

Affirmed. 


EL  PASO  ft  a  W.  RT.  CO.  v.  VIZARD .• 
(Court  of  OItU  Appeals  of  Texaa.   May  24, 

leos.) 

1.  PERSOnAL  IlTJUKIKe— FLEADIira. 

A  petition  ailing  that  plaintiff  tell  with 
great  force  and  atrack  bla  back  and  spine  on 
•ome  ties,  by  reaBon  of  which  he  waa  aerfoosly 
and  permanenUy  cut,  brniaed,  and  wounded, 
iBtemally  and  externally,  on  hia  back,  sptae, 
lega,  hips,  and  head ;  that  his  kidneys  and  blad- 
d^.  together  with  tbs  nerves  and  muscles  con< 
trolling  the  same,  were  seriously  injured  and 
affected;  that  he  Is  a  crli»ple  for  life,  la  con- 
fined to  his  bed,  and  nnable  to  walk  without  as- 
eistance;  and  that  he  believes  that  his  in- 
jories  are  serious  and  permanent — states  the 
damagea  which  jUalntiff  has  sustained  with 
•afficient  particuli^ty. 

[Ed.  Note. — For  cases  in  point  see  vol.  16, 
CenL  Dig.  Damages,  {  410.] 

2.  DaPOSmOMS— NOTICB—SnFFICIBNCT. 

The  copy  of  the  notice  and  InterrogatOTles, 
reqaired  by  Rev.  St.  1895,  art  227^  to  be 
served  on  the  adverse  party  or  bis  attorney  of 
record  before  the  issuance  of  a  commission  to 
talte  deposltiona  need  not  be  certified  by  tba 
cieik  of  the  district  court  wbo  makes  the  same. 

8.  IlfJOBT  TO  SBSVANT— InSPBCIIOR  BT  MaB- 

nn. 

Ber.  St  Aris.  1901,  pars.  2S88.  2707,  de- 
daring  the  common  law  to  be  In  force  in  that 

ntebaarlag  denied  Jvae  14,  IME,  snd  uipllcatlon 
for  vrlt  flC  error  dlamlsasd  by  Snprflme  Court  tor 
want  of  Jurisdiction. 


territory,  and  making  corporations  llidile  for 
injuries  to  servants,  caused  by  the  negligence 
of  fellow  servants  of  whose  incompetency  or 
n^lisence  the  corporation  has  had  previous  no- 
tice, do  not  change  the  common-law  rule  re- 
quiriiig  ^e  master  to  Inspect  and  examine  in- 
atromentalitiee  furnished  by  him,  and  making 
him  responsible  for  the  negligence  of  an  in- 
spector to  whom  he  Intrusts  the  duty  of  making 
inspection. 

4.  Same  —  NiOLtoENcn— QumiON  voa  Jubt. 

Whether  an  inspector  was  negligent  in  in- 
specting cars,  or  whether  he  negligently  failed 
to  make  an  inspection,  are  queatloos  of  fact 
for  the  jury,  notwithstanding  testimony  of  the 
inspector  that  ha  made  a  proper  inspection. 

5.  SAU— iHBTBUCriOKS. 

In  an  action  against  a  railroad  for  injuries 
to  a  brakeman  who  fell  from  the  side  of  a  car 
because  of  the  giving  away  of  a  defective  hand 
railing,  a  charge  to  find  for  defendant  If  plain- 
tiff attempted  to  board  the  car  and  ride  at 
some  place  other  than  the  atirrup  and  grab- 
Iron  provided  for  that  purpose,  and  if  his  fail- 
ure to  do  BO  was  negOgence,  and  snefa  negli- 

!;ence  cauaed  or  contnbuted  to  his  injury,  or 
f  he  was  oegllgwt  in  the  manner  In  which  he 
attempted  to  get  on  the  car,  and  such  negli- 
gence contributed  to  his  injury,  or  if  be  attempt- 
ed to  catch  the  railing  while  the  car  was  in  mo- 
tion, and  attempted  to  hold  himself  by  the  rear 
end  thereof  and  by  placing  hia  foot  on  some 
part  of  ttie  trutk,  and  in  so  doing  waa  guilty  of 
negligence,  and  aucb  n^llgence  cootrfbuted  to 
his  injury,  was  confusing  and  misleading,  In 
that  plaintiff's  actions  in  tbe  particalars  re- 
ferred to,  if  negligent  necessarily  contributed  to 
his  InjuiTt  and  whether  they  did  so  contribute 
or  not  soonid  not  have  been,  submitted  to  tbe 
jury  as  a  question  of  fact 

6.  Sahb— InsPscnoN  bt  SasvAnr. 

A  railroad  brakeman  Is  under  no  duty  to 
Inspect  a  car  on  which  he  is  working,  in  order 
to  ascertain  whether  parts  thereof,  such  aa  hand 
rails,  are  unsafe  for  nis  use. 

[Ed.  Note. — For  caaes  in  point  see  vol,  84, 
Cent.  Dig.  Master  and  Servant  H  710,  713, 
714,  718.T 

7.  Sake— AsanvFTiON  or  Risk. 

The  mere  knowledge  by  a  servant  of  a  dan- 
ger does  not  charge  him  with  assumption  of  the 
risk  thereof,  unless  he  onderstood  and  appre- 
ciated snch  risk. 

[Ed.  Note.— For  cases  In  point  see  voL  84^ 
Cent.  Dig.  Master  and  Servant  H  674-581.] 

8.  Same— Question  roa  Jubt. 

Whether  a  railroad  fulfilled  its  duty  of 
inspectiuE  cars  by  properly  inspecting  them  on 
the  day  nefore  injury  to  a  brakeman  waa  a 
question  of  fact,  where  the  car  in  ooestion  had 
been  moved  from  one  place  to  another  between 
the  inspection  and  the  injury,  and  It  was  shown 
that  nuts  on  the  car  might  become  loose  in  mQ> 
ning  that  distance. 

Appeal  from  District  Court,  El  Paso  Coun- 
ty; J.  M.  GogglD,  Judge. 

Action  by  H.  D.  Vizard  against  the  El 
Paso  ft  Southwestern  Bailway  Company. 
From  a  judgment  for  plalntlfC,  defendant  ap- 
peals. Reversed. 

This  is  a  suit  by  appellee  to  recover  dam- 
ages for  personal  injuries  alleged  to  have 
been  caused  by  the  negligence  of  appellant 
while  be  waa  engaged  in  its  employ  as  a 
brakeman  on  Its  road  at  Osborne,  Aria.  He 
alleged  that,  while  In  the  diacharge  of  the 
duties  of  his  employment,  he  fell  from  the 
Me  of  a  water  car  by  reason  of  the  negU- 
gence  of  defendant  In  maintaining  thereon 
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a  defective  hand  railing  which  gave  way 
In  his  effort  to  board  and  hold  on  thereby 
the  car  In  question.  After  interposing  eight 
special  exceptions,  which  will  be  noticed  in 
our  oidnlon,  the  defendant  answered  by  a 
general  denial  and  pleas  of  contributory 
uegllgence  and  assumed  risk.  The  excep- 
tions were  overruled,  and  the  trial  of  the 
case  before  a  Jury  resulted  In  a  verdict  in 
favor  of  the  plaintiff  for  $9,000.  From  the 
judgment  entered  on  the  verdict;  this  appeal 
Is  prosecuted. 

Patterson,  Buckler  &  Woodson,  for  appel- 
lant. Patterson  ft  Wallace,  for  appellee. 

NEILL,  J.  (after  stating  the  facts).  The 
flrat  eight  assignments  of  error  are  directed 
against  the  action  of  the  court  in  not  sustain- 
ing defendant's  special  exertions  to  plaln- 
tUTs  petition.  The  substance  of  these  ex- 
ceptions is  that  the  petition  does  not  describe 
the  pbysical  injuries  and  suffering  of  plain- 
tiff therefrom  with  sufficient  particularity. 

In  his  original  petition  his  Injuries  and  the 
effect  thereof  are  thus  described:  "Plain- 
tiff avers  and  charges  that  when  said  band 
rail  or  hand  bold  pulled  loose  and  gave  way 
he  was  thrown  and  fell  with  great  force 
and  violence  'and  struck  his  back  and  spine 
on  the  ends  of  some  ties  and  cribbing,  which 
was  built  near  the  tracks  at  this  place,  on 
which  was  situated  a  water  tank;  that  on 
account  of  the  fact  of  striking  on  the  ends 
of  some  ties  he  was  then  thrown  and  fell 
to  the  ground,  and  by  reason  of  said  fall, 
together  with  striking  his  back  on  the  sharp 
end  of  some  railrmid  ties  and  on  the  ground 
and  other  hard  Bubstances,  he  was  greatly, 
seriously,  and  permanently  Injured  in  bis 
back,  spine,  legs,  head,  and  Internal  organs, 
and  rendered  a  cripple  for  life;  that  by  rea- 
son of  the  aforesaid  injuries  he  is  now  con- 
flned  to  bis  bed,  unable  to  walk,  and  he  has 
reason  to  believe,  and  does  believe,  and  here 
alleges,  that  said  injuries  are  permanent; 
that  on  account  of  the  aforesaid  injuries  he 
has  suffered  and  will  continue  to  suffer  dur- 
ing the  remainder  of  his  life  great  bodily 
pain  and  mental  anguish,  has  paid  out  and 
Incurred  large  sums  of  money  for  medicine 
and  medical  attention,  which  sums  were 
reasonable  and  necessary,  and  that  bis  abil* 
ity  to  earn  a  llTlug,  on  account  of  the  afore- 
said injuries,  has  been  greatly  Impaired,  and 
will  so  continue  impaired  during  the  remain- 
der of  his  life." 

And  in  his  trial  amendment  be  further  de- 
scribes them  as  follows:  "That  when  said 
hand  rail  or  hand  hold  pulled  loose  and  gave 
way  he  was  thrown  and  fell  with  great  force 
and  violence,  and  struck  his  back  and  spine 
on  the  end  of  some  ties  or  cribbing,  built 
and  maintained  by  defendant  near  the  track, 
at  the  place  where  said  accident  occurred; 
that  when  he  fell  and  was  thrown  from 
said  car,  and  after  bis  back  and  spine  bad 
come  In  contact  with  the  aforesaid  ties  or 


cribbing,  he  then  was  thrown  and  fell  to 
the  ground,  and  by  reason  of  his  fall  and 
great  weight,  together  with  striking  his 
back  and  spine  on  tbe  ends  of  said  ties  or 
cribbing  and  other  bard  substance  as  he  fell 
to  the  ground,  he  was  serlooBly  and  per- 
manently cut,  bruised,  and  wounded,  both 
Internally  and  externally,  in  and  on  his  back, 
spine,  legs,  hips,  and  head;  that  also  In  said 
fall,  and  by  reason  of  the  bruises,  injuries, 
and  wounds  received  on  his  back,  spine,  and 
legs,  his  kidneys  and  bladder,  together  with 
the  nerves  and  muscles  by  which  the  same 
are  controlled,  were  seriously  and  permanent- 
ly injured  and  affected;  a  more  specific  al- 
legation of  his  Injuries  to  his  back,  spine, 
legs,  head,  hips,  kidneys,  and  bladder,  plain- 
tiff is  now  unable  to  specify,  other  than  that 
I  by  reason  of  said  injuries  received  at  said 
time  he  Is  now  a  cripple  for  life;  that  on  ac- 
count of  said  injuries,  and  more  especially 
the  Injuries  to  his  back,  spine,  legs,  bladder, 
I  lilps,  and  kidneys,  be  is  now  confined  to  his 
I  bed,  unable  to  walk  without  assistance;  that 
j  he  has  reason  to  believe,  and  does  believe. 

and  here  alleges,  that  the  aforesaid  injuries 
'  to  his  back,  spine.  legs,  hips,  kidneys,  and 
]  bladder  are  serious  and  permanent,  and  wilt 
continue  serious  and  permanent  the  remain- 
der of  his  Ufe." 

We  think  the  allegations  thus  recited  (es- 
pecially those  in  the  trial  amendment)  con- 
I  form  to  the  rule  in  cases  of  this  character, 
which  requires  the  plaintiff  to  state  the  par- 
ticular damage  which  be  has  sustained  with 
sufficient  particularity  to  inform  the  defend- 
ant of  the  facts  upon  which  be  Intends  to  re- 
ly for  recovery.  This  is  all  that  could,  be 
required  of  plaintiff  in  this  case.  T.  &  P. 
Ry.  Co.  V.  Curry,  64  Tex.  87;  Campbell  t. 
Cook.  86  Tex.  032,  26  a  W.  486,  40  Am.  St 
Rep.  878;  Southern  Pac.  Co.  v.  Martin  (Tex. 
Sup.)  83  8.  W.  676. 

It  is  to  be  observed  that  there  la  no  con- 
tention on  the  part  of  defendant,  as  was  in 
the  case  last  cited,  that  the  allegations  were 
not  sufficiently  specific  to  authorize  the  intro- 
duction of  all  the  evidence  offered  by  plain- 
tiff to  prove  them;  but  tbe  complaint  Is  as 
to  tbe  sufficiency  of  the  petition  as  against 
the  exceptions  urged.  The  allegations  de- 
scribed. If  possible,  with  more  mlnntise 
plalntlfF's  physical  Injuries  and  consequent 
sufferings  than  is  done  in  the  case  of  South- 
em  Pacific  Co.  V.  Uartin,  snpra.  And  in 
that  case  the  Supreme  Court  remarked  that 
"the  petition  Altered  witb  a  remarkable 
particularity  into  the  statement  of  the  vari- 
ous Injuries  which  the  plaintiff  claimed  to 
have  received  in  the  accident,  which  wm 
sufficient  in  number  and  character  to  Justify, 
if  true,  the  statement  that  be  was  tmilaed 
and  lacerated  from  head  to  foot.'  '*  How- 
ever, notwithstanding  the  minutiae  with 
which  Martin's  Injuries  were  described  In  his 
petition,  the  court  held  that  evidence  ot  a 
certain  Injury,  not  eo  ncnnlne  mentioned  tn 
the  petition,  was  erroneously  admitted,  and 
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for  that  reason,  not  because  of  any  defect 
In  the  petition,  reTersed  the  Judgment  ren- 
dered In  his  favOT.  Without  paaalng  to  criti- 
cise or  comment  upon  soch  holding  of  the 
Supreme  Court  in  that  case,  It  may  be,  In 
Tlew  of  another  trial,  proper  to  suggest  that, 
while  we  believe  every  syllable  of  evidence 
introduced  in  the  Instant  case  by  plaintiff 
as  to  his  Injuries  was  authorized  by  his 
pleadings,  it  might  be  well  for  plaintiff  by 
an  amendment  to  allege  and  describe  with 
as  much  mlnntise  as  possible  the  lujuiy  to 
bis  sciatic  nerve,  evidence  of  which  wta  In- 
troduced upon  the  trial. 

The  defendant  moved  to  quash  the  deposi- 
tions of  the  witness  R.  A.  Eubank,  taken  by 
plaintiff,  upon  the  ground  that  the  commis- 
sion was  Issued  without  any  legal  return 
showing  the  services  of  notice  to  take  such 
depositions.  It  appears  from  the  record  that 
the  plalntur  filed  with  the  clerk  of  the  dis- 
trict court.  In  which  this  case  was  pending, 
notice  of  his  intention  to  apply  for  a  com- 
mission to  take  the  answers  of  the  witness 
Eubank  to  Interrogatories  attached  to  said 
notice,  in  compliance  with  the  provisions  of 
article  2274,  Rev.  St.  1895;  that  upon  the 
day  such  notice  and  interrogatories  were 
filed  the  clerk  of  the  court  made  copies  there- 
of and  Issued*  his  precept,  and  placed  it,  to- 
gether with  said  copies,  In  the  hands  of  the 
sheriff,  requiring  him  to  serve  the  same  up- 
on the  defendant  or  Its  attorney  of  record, 
as  required  by  the  article  referred  to;  and 
that  such  copies  of  the  notice  and  interroga- 
tories were  served  by  the  sheriff  upon  the  de- 
fendant as  required  by  law,  by  delivering 
such  copi^  together  with  a  true  copy  of 
the  precept,  to  its  local  agent  in  Bl  Paso 
county.  The  real  objection  urged  by  defend- 
ant in  Its  motion  to  quash  the  depositions  is 
that  the  copy  of  the  notice  of  plaintlfTs  In- 
'tention  to  apply  for  a  commission  to  take 
the  answers  of  the  witnesses  to  the  inter- 
rogatories attached  was  not  certified  to  by 
the  clerk  of  the  district  court  who  made  such 
copy,  as  well  as  the  copy  of  the  Int^t^a- 
tories,  and  delivered  the  same  with  the  pre- 
cept to  the  sheriff  for  service.  There  Is  no 
force  in  this  objection,  for  the  law  does  not 
require  that  the  copy  of  such  notice  served 
on  the  advise  party  should  be  certified  to 
by  the  clerk.  Service  of  a  copy  was  all  that 
was  required,  and  there  Is  no  contention  on 
the  part  of  defendant  that  It  was  not  served 
with  a  true  copy  thereof,  as  Is  shown  by  the 
sherilTs  return  on  the  precept.  Therefore 
the  court  did  not  err  In  overruling  defend- 
ant's motion  to  quash  the  depositions. 

As  we  will  reverse  the  Judgment  on  other 
assignments.  It  will  be  unnecessary.  If  not 
improper.  In  view  of  another  trial,  to  discuss 
the  twelfth  assignment  of  error,  which  com- 
plales  of  the  court's  refusing  to  grant  de- 
fendant's motion  for  a  new  trial  upon  the 
ground  that  the  verdict  is  excessive. 

To  understand  the  next  assignments,  and 
what  we  shall  say  in  disposing  of  them,  it 


will  be  necessary  to  briefly  state  some  of  the 
evidence  pertinent  to  them.  It  will  be  ob- 
served from  the  statement  of  the  nature  of 
the  case  that  the  accident  from  which  plain- 
tiff claims  he  was  injured  occurred  at  Os- 
borne, Aria.  On  the  day  ot  its  occurrence 
he  was  a  brakeman  on  a  freight  train,  which 
picked  up  a  water  car  on  a  side  track  at 
that  place.  It  was  an  ordinary  flat  car  with 
a  large  metallic  tank,  such  as  is  ordinarily 
seen  and  used  on  railroads,  securely  fast- 
ened thereon.  On  each  side  of  the  car  were 
seven  wooden  standards  about  three  feet 
long,  through  which  were  bored  holes  about 
six  inches  from  the  top  ends,  through  which 
an  iron  rod  about  three-fourths  of  an  Inch 
In  diameter  extended  from  one  end  of  the 
car  to  the  other.  The  distance  from  this 
rod  from  the  ground  was  about  seven  feet 
The  rod  was  fastened  at  each  end  on  the  out> 
side  of  the  standards  by  Iron  nuts  screwed 
thereon.  The  evidence  tends  to  show  that 
the  nut  of  the  end  of  the  rod  at  the  south- 
west corner  of  -the  car,  as  It  stood  upon  the 
track  at  the  time  of  the  accident,  was  ofE. 
There  Is  a  conflict  In  the  testimony  as  to 
the  office  or  use  of  this  rod;  some  of  the 
witnesses  testifying  that  its  purpose  was  to 
enable  trainmen  or  brakemen  to  mount  and 
hold  onto  the  car,  and  that  It  was  ordloarily 
used  for  such  purpose,  and,  when  in  proper 
fix,  It  was  reasonably  safe  for  such  use; 
others  testified  that  it  was  intended  for  no 
such  purpose  or  use,  and  that  such  use 
would  be  fraught  with  exceeding  danger,  and 
Its  only  office  was  to  furnish  a  hand  hold 
for  trainmen  In  passing  from  one  car  to 
another  when  the  train  was  in  motion.  This 
car,  as  all  water  cars  on  defendant's  road, 
had  a  stirrup  on  the  southeast  comer,  as  It 
then  stood  on  the  track,  and  one  on  the 
northwest  corner  diagonally  opposite.  The 
stlrmp  extended  down  from  a  foot  to  16 
inches  from  the  platform  at  the  comer,  and 
at  the  right  end  of  each  comer  mentioned 
there  was  a  grab-iron  on  the  end  of  the  car 
Just  to  the  right  of  the  stirrup,  and  one  also 
on  the  standard  Just  to  the  left  of  the  stir- 
rup. There  was  testimony  to  the  effect  that 
the  proper  and  usual  way  for  a  brakeman 
or  trainman  in  getting  on  the  car  was  to 
catch  hold  of  the  grab-iron  and  put  his  foot 
in  the  stirrup  so  as  to  hold  himself  on.  And 
there  was  testimony  to  the  effect  that  plain- 
tiff should  have  pursued  this  method  of  get- 
ting on  the  car.  But,  according  to  bis  testi- 
mony, after  the  water  car  was  picked  up, 
and  as  it  passed  him  moving  easterly,  he 
caught  hold  of  the  rod  before  mentioned  at 
the  southwest  comer  and  placed  his  foot  on 
the  JoTu>nal,  which  is  a  part  of  the  truck, 
and.  Just  as  he  pulled  himself  up,  the  rod 
pulled  loose  from  the  standard,  and  he  was 
thrown,  and  fell  backward  on  the  end  of 
some  ties  or  cribbing.  Defendant's  car  in- 
spector testified  that,  on  the  afternoon  of 
the  day  before  the  acddent,  he  inspected  the 
car  in  qneatlim  at  Douglas,  and  put  a  now 
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wuhee  and  nut  on  tba  southeast  coniw, 
and,  with  that  ^ception,  there  waa  notblns 
whaterar  wnmg  about  the  ear;  that,  his  at- 
tentlon  being  -directed  to  tbe  car  on  the  aft- 
ernocm  of  the  day  after  he  Inspected  It,  be 
f  otmd  tbe  hand  rail  at  tbe  southwest  comor 
of  the  car  a  Uttle  awagged,  and  the  not  tdC 
of  Its  Old. 

Paragraph  2S33,  Bar.  8t  Ariz.  1901,  Is  as 
follows:  "The  ctnnmon  law  as  now  iwe- 
Bcrlbed  and  nnderstood,  shall  In  Ito  applica- 
tion be  followed  and  practiced  by  tbe  courts 
of  this  territory,  so  far  as  tbe  same  may  not 
be  inconsistent  with  Uiis  title."  And  para- 
graph 2767,  adopted  in  March,  1901,  la  as  fol- 
lows: "Every  corporation  doing  business  in 
the  tm*itory  of  Arizona  shall  be  Uable  for 
all  damage  done  to  any  onployee  In  conse- 
quence of  any  negligence  of  ita  agents  or 
employeea  to  any  person  sustaining  anch 
damage,  provided  anch  cwporation  haa  bad 
previous  notice  of  the  Incompetency,  care- 
lessness or  negligence  of  snch  agent  or  em- 
ployee." In  the  fifth  paragraph  of  its 
charge  the  court  Instmcted  tbe  jnry  that  tbe 
car  Inspectors  «nployed  by  the  defendant 
company  were  not  the  fellow  servants  of 
plalntUf,  but  that  tbe  acts  or  omissions  of 
such  car  inspectors,  -  if  any,  would  be  the 
acts  or  omissions  of  tbe  defendant  company. 
Tbe  defoidant  by  its  attorneys  requested  the 
court  to  instruct  the  Jury  that,  under  the 
provisions  of  paragraph  2767  of  the  Revised 
Statutes  of  Arizona,  plalntUf  and  defend- 
ant's car  inspectors  were  employes  of  .de- 
fendant at  the  time  of  the  accident,  and,  if 
plaintiff  was  Injured  through  the  negligence 
of  any  car  Inspector  of  defendant,  to  return 
a  Terdlct  in  its  favor.  Tbe  giving  of  ttia 
fifth  paragraph  in  the  court's  general  charge, 
and  the  refusal  to  give  detendanfa  special 
charge  above  referred  to,  are  assigned  as  er^ 
rors. 

At  common  lew  tbe  master  Is  personally 
bound  from  time  to  time  to  Inspect  and  ex- 
amine all  instmmentalltiea  furnished  by 
him,  and  to  use  ordinary  care,  diligmc^  and 
skill  to  keep  them  In  good  and  safe  condi- 
tion. The  duty'  of  inspection  is  afBrmatlve, 
and  must  be  continaously  fulfilled  and  posi- 
tively performed.  It  being  a  duty  devolv- 
ing upon  the  master  personally,  It  cannot  be 
by  him  delegated  to  any  agent,  so  as  to  re- 
lieve him  from  personal  responsibility.  A 
car  Inspector  Is  tbe  master's  alter  and 
his  failure  to  exercise  ordinary  care  In  In- 
Bpecting  and  examining  instrumentalitiea 
furnished  by  talm  to  his  servants  with  which 
to  do  their  work  is  negligence  of  the  master, 
and  not  the  negligence  of  a  fellow  servant 
Shearman  ft  Redfield,  Neg.  H  194a,  204,  and 
209.  Though  plaintitr  and  defendant's  car 
inspector  were  each  employfia  of  the  defend- 
ant, it  ia  not  believed  that  it  was  the  pur* 
pose  or  Intention  of  paragraph  2767,  Bev. 
St.  Ariz.  1901,  above  quoted,  to  abrogate  the 
Common-law  principles  referred  to  by  ex- 
empting tbe  maatw  from  the  cfmseanence  of 


the  failure  of  an  employ^  to  use  ordinary 
care  In  the  perfonnance  of  a  duty  wliich  is 
personal  to  the  master  and  he  is  bound  to 
perform.  But  we  think  that  the  evldfflit 
purpose  ct  flw  atatntes  waa  simply  to  abro- 
gate the  «Humon-Iaw  doctrine  of  a  follow 
swant,  and  hold  the  master,  wbm  a  cnpo- 
ratlon,  liable  for  the  consequences  of  tbe 
n^llgent  act  of  a  fellow  aorvant,  of  whose 
Incompetoicy,  carelessness,  or  negUgrace 
such  corporation  had  previous  notice.  The 
case  of  OUa  Valley,  G.  N.  ft  B.  Go.  v.  Lyoii 
(Ariz.)  Tl  Paa  9S7,  relied  upon  by  counsel 
for  defendant,  Ip  not  in  conflict  with  the 
views  we  have  eipreand.  It  does  not  un- 
dertake to  construe  the  stetute  In  questioQ. 
but  is  simply  a  case  where  a  servant  of  a 
railway  company  was  injured  by  tbe  negli- 
gence of  a  fellow  servant  in  falling  to  dis- 
charge a  duty  not  personal  to  tlie  maater. 
Therefore  we  overrule  appellants  thirte«itb 
and  fourteenth  assignments  of  error. 

The  logical  sequence  of  our  ruling  on  the 
last  two  preceding  assignments  is  that,  if 
tbe  band  hold  gave  way  because  the  nut  had 
come  off  Ite  eai,  and  its  absence  waa  due  to 
the  n^llgent  failure  of  defendantfs  Inspector 
to  properly  inspect  it,  appellant  would  be 
liable  to  plalntlfF  for  any  damages  sustained 
as  the  proximate  result  of  such  n^Ugence, 
unless  he  himself  was  guilty  of  contrihntorv 
negligence.  The  question  as  to  whether 
there  was  a  negligent  Inspection,  or  a  ta.V- 
ure  to  Inspect,  was  one  of  fact  for  the  Jury, 
notwithstanding  the  inspector  testified  that 
he  made  tbe  proper  inspection ;  for  tbe  Jury 
may  have  not.  In  tbe  ll^t  of  the  facts  and 
drcnmstances,  believed  such  testimony. 
Therefore  the  court  did  not,  as  is  complained 
Is  tbe  fifteenth  assignment,  err  In  submit- 
ting sneb  qaestlon  of  fact  to  flndlns  of  tbe 
Jury. 

One  of  the  principal  Issues  In  the  case  waa 
whether  the  defendant  was  guilty  of  negU- 
gence  In  attempting  to  get  on  tbe  car  by 
catching  the  hand  rail  and  placing  his  foot 
on  the  Journal  or  some  part  ot  the  trndcs, 
instead  of  using  the  stirrup  and  crah-lrons 
on  tbe  southeast  comer  of  the  car.  Upon 
thla  Issue  the  testimony  is  so  oimfllctlng  aa 
to  make  it  very  sharp  and  difficult  to  det^ 
mine  on  which  side  the  truth  Uea.  In  snb- 
mlttlng  it,  the  court.  In  the  taitb  par^raph 
of  Its  charge,  Instructed  tbe  Jury  as  follows : 

"If  yon  believe  from  tbe  evidence  that 
aatd  water  car  was  equipped  with  a  stirrup 
and  hand  bold  near  one  of  its  ends  upon 
which  plaintiff  boarded  it,  and  that  the  said 
band  hold  or  grab-iron  was  affixed  to  one 
of  the  upright  posts  supporting  the  afore- 
said hand  rail,  but  that  the  plaintiff  attempt- 
ed to  board  said  car  ot  hold  the  side  of 
same  and  ride  at  some  place  other  than  at 
said  stirrup  and  grab-Iron,  if  any,  and  that 
the  plaintiff.  In  boarding  said  car  and  catch- 
ing hold  of  the  side  of  same  to  ride,  sttould 
have  done  so  by  using  tbe  said  stlmqi  and 
grab-Iron  altuated  upon  said  iq^lgbt  poat  if 
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any,  and  that  hla  failure  so  to  do  was  negll- 
sence  on  blB  part,  and  that  ench  negligence. 
If  any,  caused  or  contributed  to  cause  his  In- 
jury, then  and  In  that  erent  your  verdict 
should  be  f OT  the  defendant  If  you  believe 
frmn  the  erldaice  that  the  plaintiff  attnupt- 
ed  to  get  aboard  or  catdi  upon  the  side  of 
the  said  water  car  while  the  same  was  mov- 
ing, and  that  be  was  thrown  or  fell  to  the 
ground  and  was  Injured,  but  further  believe 
from  the  erldenoe  that  In  attempting  to 
catch  upon  the  side  or  get  aboard  of  said 
cKt  in  tlie  place  or  In  tlie  manner  he  at- 
tempted ao  to  do,  If  he  so  did,  that  it  was 
negligence  oa  his  part,  and  that  such  negll- 
fgeaaea,  B  any,  proximately  contributed  to 
cause  his  injury.  If  any,  thai  and  in  that 
event  your  verdict  must  be  for  the  defend- 
ant If  you  bellere  turn  the  erldnce  that 
the  plaintiff  could  have  caught  bold  of  the 
engine  mentioned  In  the  evidence,  or  either 
of  the  box  cars  behind  same,  or  the  right 
band  of  tbe  first  cwner  of  tbe  water  car,  as 
the  same  approached  him,  or  the  right  hand 
of  the  comer  of  tbe  rear  box  car  as  tbe 
same  an^oached  bim«  and  that  a  person  of 
ordinary  prudence,  so  situated  as  be  was, 
would  bare  so  gottoi  a  position  upon  tbe 
cars  mentioned  in  the  evidence,  and  that  a 
powm  of  ordinary  prudence  would  not  have 
attempted,  as  tbe  plaintlfl  did.  If  be  did.  to 
catch  tbe  railing*  ttf  the  rear  aid  of  tbe  wa- 
ia  car  while  tbe  same  was  in  motion,  and 
attempted  at  tbe  same  time  to  bold  blm- 
by  tba  use  ct  tbe  rear  end  of  said  band 
rail,  and  tKt  placing  hla  foot  upon  the  Jour- 
nal box  or  some  other  part  of  tbe  truck, 
and  that  the  plaintlfl  In  so  doing  was  guilty 
of  negligence,  and  that  auch  negligence.  If 
any,  pvoxlmateiy  caused  or  contrUmtad  to 
canae  bla  Injmy,  thai  and  In  ttiat  evoit  your 
verdict  should  be  for  tbe  defendant** 

The  objecthm  urged  br  appellant  to  tbls 
part  of  the  charge  Is  that.  If  the  plaintiff 
was  guilty  of  negligence  in  the  matters  sub- 
mitted, such  negligence  necessarily,  as  Is 
shown  by  the  undisputed  evidence,  proxl- 
mately  contributed  to  his  Injuries,  and  the 
submisakm  to  tbe  finding  of  the  Jury  wheth- 
er audi  negllgoice  of  plaintiff,  if  be  waa 
guilty  of  it;  i^roxlmately  cmtrlbuted  to  his 
injury,  was  confusing  and  misleading,  and 
calculated  to  destrc^.tbe  effect  of  tbe  court* s 
charge  aa  to  ccmtrlbutory  n^llgence,  and 
submitted^  an  issue  not  made  by  tbe  evi- 
dence, antbOTlzlng  tbe  Jury  to  mj  arbitrari- 
ly that  plaintiff  should  not  be  held  to  tbe 
conaeqnencea  of  bis  own  negligence.  In 
view  of  the  unbroken  line  of  tbe  dedsims 
of  the  appellate  courts  of  this  state,  we 
deem  it  nnnecesaary  to  discuss  the  asaignr 
mento  of  ernv  whldi  ralae  tbla  objection  to 
the  portion  of  tbe  charge  Just  quoted.  It  be- 
ing snffldent  to  refer  to  the  <q;»lnIona  to 
dwionstrate  that  the  objection  la  well  taken. 
T.  ft  P.  Ry.  Ca  V.  McCoy,  90  Tex.  '200,  88 
S.  W.  86;  G.,  O.  ft  S.  P.  Ky.  Ca  v.  Row- 
land. 90  Tex.  365,  38  S.  W.  756;  Culp^M>er 


V.  I.  ft  Q.  N.  Ry.  Co.,  90  Tex.  684,  40  &  W. 
886  ;  3Sbert  v.  O..  C.  ft  S.  r.  By.  (Tex.  CIt. 
App.)  49  S.  W.  1105 ;  G.,  U.  ft  S.  F.  By.  v. 
Bryant  (Tex.  Civ.  App.)  66  S.  W.  808;  O. 
H.  ft  S.  A.  Ry.  V.  Hubbard  (Tex.  Civ.  App.) 
70  8.  W.  112;  G.,  C.  ft  S.  F.  By.  v.  HUl  (Tex. 
Civ.  App.)  70  8.  W.  108 ;  G.,  a  ft  8.  F.  By.  v. 
Powell  (Tex.  Civ.  App.)  84  &  W.  671. 

Tbe  court  did  not  error  to  refusing  to  to- 
struct  tbe  Jury,  at  defoidanlfB  request,  that 
it  was  platotura  duty  to  aaslst  tbe  conductor 
in  Inspecting  tbe  water  car,  and  that  if  by 
the  exerdae  of  mdlnary  care  tbe  plaintiff 
would  have  discovered  tbe  unsafe  condition 
of  the  end  of  tbe  band  rail  and  that  tbe  nut 
waa  off,  and  that  If  through  his  failure  to 
inspect  and  gamine  tbe  car  befnre  be  at- 
tempted to  uae  ttia  band  rail  be  waa  to- 
JureO,  to  find  tat  tbe  defoidant  Tbe  fol- 
lowing qnototion  from  Peck  v.  PaA,  87  8. 
W.  248,  12  Tex.  Ct  Rep.  785.  demonstrates 
the  fallacy  in  tbe  requested  charge:  **In 
Railway  v.  Hannig,  01  Tex.  350;  48  8.  W. 
508,  tot  instance,  a  charge  waa  given,  tn 
snbatance,  that  plaintiff  ooold  not  recover 
for  tbe  maater'a  negUgMDoe  *if  be  coold  have 
known  tbeaa  facts  by  tbe  use  of  ordinary 
care,'  wbidi  might  have  mouit  to  tbe  Jnry 
that  platotlff  waa  required  to  make  some  In- 
quiry to  learn  of  tba  dang»  wbldi  tbe  mas- 
tar's  negligence  had  created.  In  comment- 
ing on  tills  charge,  this  court  used  this  lan- 
guage :  'We  nndentand  tbe  law  to  be  that 
when  Hu  aerFant  altera  ttia  canpitqrmait  of 
the  master,  he  has  the  right  to  rely  upon  the 
assumption  that  tbe  macblnny,  tools,  and 
appUaaoaa  wltti  which  be  la  called  vpoa  to 
work  are  reasooably  safe,  and  that  the  busi- 
ness la  conducted  In  a  reaaon^ly  aato  man- 
ner. He  ia  not  reqi^ired  to  use  ordinary 
care  to  see  whether  this  has  been  done  or 
not  He  does  not  assume  the  risks  arising 
from  tbe  failure  of  tbe  master  to  do  his 
duty,  unless  be  knows  of  the  failure  and  tbe 
attoidant  rlaka.  or,  to  tbe  ordinary  dladiarge 
of  bla  own  duty,  must  necessarily  have  ac- 
quired tte  knowledge.  (Citing  B<»met  v. 
Railway,  80  Tex.  72,  88  S.  W.  884;  Railway 
v.  Blngle.  01  Tex.  287.  42  8.  W.  871.)*  If 
this  needed  any  elaboration,  it  waa  fnr- 
nlahed  by  tbe  reference  to  the  cases  cited 
in  that  opinion,  from  which  Is  seen  that  a 
savant  must  be  treated  as  having  'neces- 
sarily acquired  knowledge*  of  those  dangers, 
although  arising  from  the  negligence  of  the 
master,  which  were  obvious  and  opm  to  him 
to  the  doing  of  hla  work;  which,  to  oQiet 
words,  ordtoarlly  pmdoit  persons  would 
have  learned  under  like  drcumatancea,  in 
tbe  rendertog  same  sendee;"  The  principle 
is  well  settled  that  a  master  who  sedu  to 
escape  liability  to  bis  servant  cm  tbe  ground 
that  be  aesumed  tbe  risk  as  a  ^rt  of  his 
contract  must  lay  tbe  foundation  for  tbe 
defense  by  proving  that  he  understood  the 
risk,  and  that  the  mere  knowledge  of  a  dan- 
ger will  not  preclude  him  from  recovering 
unless  be  appredated  tbe  risk.  8outhem 
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Pacific  Ca  T.  Wlntxm  (Tex.  CIt.  App.)  66  8. 
W.  477;  Bonn  t.  G.  H.  ft  8.  A.  By.  Go.  (Tex. 
Civ.  App.)  82  8.  W.  808;  Flteserald  Ck>ii- 
nectlcut  River  Paper  Co.,  166  Mass.  166,  29 
N.  B.  400,  31  Am.  St  Bep.  687.  To  bave 
given  spec^I  charge  No.  7  reqneated  by  de- 
fendant would  hare  beea  to  Ignore  ttils  prin- 
ciple. 

Special  (diarge  No.  8  reqaested  by  appel- 
lant waa  directly  upon  the  weight  ot  the  evi- 
dence, in  that  It  declared  that,  if  tlie  water 
cor  was  Inspected  in  the  aftemxm  of  Feb- 
ruary 21,  1901,  or  befrae  It  left  Douglas  on 
the  morning  of  Felvuaiy  22, 1904,  by  defend- 
ant's inspector,  and  lie  exercised  ordinary 
core  la  the  inspection,  and  failed  to  discover 
tlie  absaice  of  the  nu^  the  verdict  should 
be  fin-  defendant.  It  was  for  the  jury  to 
soy,  notwithstanding  such  an  inspection  may 
have  been  made  at  Douglas,  whether.  In 
view  of  the  testimony  of  the  Inqwctor  that 
a  nut;  though  securely  fastmed,  might  work 
off  in  running  a  car  tbe  distance  from  Doug- 
las to  Osborne,  another  inspection  ahoukl 
have  been  made  after  it  reached  there  be- 
fore plalntur  was  put  to  work  on  ttm  car. 
And  it  could  not  be  assumed  as  a  matter  of 
law  that  sucb  inspection  aa  waa  made, 
though  ordinary  care  may  have  been  exer- 
cised In  making  It,  at  Douglas,  was  aufll- 
dent,  and  relieved  def«idant  tnm  any  fm> 
tber  InspectltHi  between  the  time  it  was  made 
and  the  occnrrence  of  the  accident 

We  dieem  it  unnecessary  to  discuss  tbe  re- 
maining aBsignmoits  ui  oror,  but  will  say 
that  we  believe  none  of  than  is  well  takoL 

On  account  of  the  errors  Indicated  in  tbe 
tenth  paragraph  of  the  courts  diarge,  the 
Judgment  la  reversed  and  tbe  cause  remand- 
ed. 


ALBXANDBR  et  aL  V-  McOAFFBY.* 

(Court  of  Oivll  Appeals  of  Texas.  April 
1906.) 

1.  CuBnEBB  —  EuvaTOB— iHJxmiis  TO  Pas- 

aENQKB»— PLUDINO. 

Where,  in  an  action  for  Injnriea  to  a  paii- 
aenger  hj  the  fall  of  an  elevator,  the  petition, 
after  ipeciScally  alleslng  wlierein  the  elevator 
and  its  appnrt^uncea  were  defective,  alleged 
that  aa  the  proximate  result  of  sucb  defects — 
specifically  naming  a  nomber  of  them,  and 
among  them  the  negligence  of  the  defendant  in 
(ailing  to  keep  the  elevator  and  its  appurte- 
nances, or  their  respective  parts,  in  repair — 
added  the  phrase,  "and  by  reason  of  the  other 
n^ligence  aerein  alleged**  the  elevator  on  a 
specified  date  fell  with  great  force  while  plain- 
tifiF  was  a  passenger,  seriously  and  permanently 
injuring  her,  such  aJlegationa  were  sufficient  to 
allege  the  causal  connection  between  the  acts 
of  n«Iigance  epedfied  and  the  injnriea  com- 
plained of. 

2.  Pkesohal  Injubies  —  Pleading— Specut- 

CATI0N8. 

Where,  in  an  action  for  injuries,  the  an- 
eontroverted  evidence  showed  that  the  only  In- 
juries sustained  by  plaintiff,  and  on  which  she 
sought  a  recovery,  were  internal  and  invisible, 
her  allegation  that  she  was  seriously  and  per- 


■Rehdu-loB  denied  June  28,  1906,  and  writ  ol  error 
denied  I?  Supreme  Court. 


manently  injnred  In  her  womb  and  ovaries, 

causing  prolapsus  of  the  uterus  and  menstroai 
derangement,  Impairing  the  sexual  organs,  and 
her  kidneys  and  urinary  organs,  causing  her  to 
suffer  great  physical  and  mental  pain,  etc,  was 
not  subject  to  exception  for  ludefinitenem 
8.  Same— ElABniHO  Capacitz— Pbejudicb. 

Where  no  evidence  was  offered  of  any  smn 
that  plaintiff  would  have  been  capable  of  earn- 
ing in  the  future,  because  she  was  steadily  grow- 
ing more  perfect  in  her  profee^tm,  had  she  not 
been  Injured,  defendant  was  not  prejudiced  b; 
the  overruling  of  a  special  exception  to  so 
much  of  her  petition  as  alleged  that  she  vac 
earning  $50  per  month  at  the  time  of  her  io- 
jury;  that  ahe  was  steadily  becoming  more 
proficient,  and  would  in  a  short  time,  not  rocci- 
fied,  but  for  the  Injories,  have  been  capable  of 
earning  a  greater  sum.  not  stated. 

4.  TBIAIi— STATOIXini  OF  OOUBT. 

Where,  in  an  action  for  Injuries  by  the 
fall  of  an  elevator,  on  plaintiff's  ezaminatioD 
of  a  juror  on  hia  voir  dire  with  reference  to  his 
examination  of  the  elevator,  defendant  objected 
to  such  examination  in  the  presence  of  the  otbw 
jurors,  a  remark  by  the  court  In  the  bearine 
of  the  entire  panel,  that  he  thought  the  jurj- 
men  tiad  sense  enough  to  Icnow  that  the  Btatf^ 
ment  made  by  the  witness  in  answer  to  toch 
questions  was  not  evidence,  and,  if  defendant*! 
counsel  thought  they  did  not  have  senae  eooa{ti 
to  know,  the  court  would  give  them  instmctim 
was  not  objectionable. 

6.  ApPBAIr- Pbbjuozob. 

Where  the  power  by  which  an  elevator  was 
Operated  was  changed  after  plaintiff  had  sns- 
tained  injuries  by  a  fiiU  thereof,  and  a  witnesE 
testified  that  at  tne  time  of  the  accident  the  ele- 
vator was  aet  to  run  at  a  ^eed  of  150  feet  per 
mlnnte,  and  that  there  was  no  change  with  re- 
spect to  the  elevator  or  Its  operation  after  tbe 
accident,  tmtil  the  substitution  of  power,  defend- 
ant was  not  prejudiced  by  the  sustaining  of  ob- 
jection to  a  question  with  reference  to  the  speed 
at  which  tlie  elevator  waa  set  to  run. 

Appeal  from  District  Court  Dallas  County: 
Richard  Morgan,  Judge; 

Action  by  Annie  B.  McOaff^  against  C.  E 
Aloander  and  another.  From  a  Judgment 
for  plaintilt,  defOidanta  appeal.  AflBrmed. 

This  was  a  suit  brou^  Annla  B.  1C^ 
Oaff^,  through  ber  next  friend,  Cbas.  >*■ 
McGaftey,  against  C  H.  Alexander  and  0.  H. 
Beaucbamp,  tor  damages  on  account  of  per- 
sonal injuries  alleged  to  have  beea  austalned 
by  .^mle  B.  HcOaff^  while  a  passraiger  on 
an  elevator  owned  and  (qwrated  appdlants 
in  an  office  building  known  aa  "Nortii  Texu 
Building,"  situated  on  Ualn  atreet  in  tbe  dty 
of  Dallas.  Annie  B.  HcOafCcv,  having  be- 
come of  age  pending  this  suit  filed  an  amend- 
ed petition,  by  leave  of  tbe  coort;  on  April 
28.  1904,  alleging  tbat  she  had  arrived  at  ber 
majority,  and  dropped  the  name  of  ber  next 
Mend  from  the  petition.  For  cause  of  afr 
tlon,  sh^  in  substance,  alleged:  That  she  a- 
rived  at  her  majority  tm  tbe  12th  day  of 
March.  1902.  "That  d^endants  woe  com- 
mon carriers  of  passengers  1^  elevator  in  said 
building  mi  the  13th  day  of  December,  lOOl. 
That  on  the  date  last  aforesaid  tbe  said  el^ 
vator  was  n^th^  safe,  nor  reasonably  safe, 
in  this:  that  It  was  n^llgraitly  and  improper 
ly  constructed  without  stops,  brakes,  resten, 
safeties,  or  grabs  to  catdi  going  itp  or  down, 
and  was  generally  constructed  in  an  unsafe 
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and  unsubstantial  way.  That  the  defendants 
negligently  and  Improperly  permitted  and  al- 
lowed the  said  elevator,  and  the  pump,  tanks, 
and  water  power  connected  therewith,  to  be- 
come out  of  repair.  In  this:  that  the  elevator 
KOB  run  by  power  derived  ftom  a  steam  ptunp, 
tanks,  cylinders,  pistons,  and  other  mechan- 
ical devices,  whose  condition  controlled  the 
condition  and  safety,  to  some  extent,  of  the 
elevator;  that  the  bolts  and  screws  of  said 
elevator,  steam  pump,  and  mechanical  de- 
vices were  not  properly  or  regularly  tight- 
ened; that  they  were  permitted  to  run  with 
their  screws  and  bolts  loosened  or  lax ;  that 
the  throttle  valve  of  the  engine  was  out  of 
repair;  that  the  automatic  governor  of  the 
engine  was  out  of  repair,  and  woold  not  con- 
trol or  regulate  the  speed  of  said  engine ;  that 
the  stops,  brakes,  resters,  safeties,  or  grabs  of 
said  elevator  were  put  of  repair  and  would 
not  work ;  that  the  operation  of  said  stops, 
brakes,  rosters,  safeties,  or  grabs  was  ob- 
structed, and  that  they  were  so  fastened  that 
they  would  not  and  could  not  operate  and 
perform  the  functions  for  which  they  were 
Intended,  and  would  not  and  could  not  stop 
the  devator  when  It  fell;  was  oonstmcted 
so  that  the  controller  cable,  means  of 
whldi  tbe  operator  raised  and  lowered  the 
elevator  at  will,  wrongfully,  negligently,  and 
improperly  run  through  a  groove  or  Y-abaped 
slide,  so  that  tbe  said  controller  cable  was 
not  free  to  pass  up  and  down  as  it  sboold  do, 
so  that  tbe  tnrnbnckle  there<m  became  wedg^ 
ed  and  caught,  thereby  Interfering  with  the 
operation  of  the  cable  of  the  elevator,  and 
stopping  the  cable  in  its  movanoit  iq>  and 
down,  and  OmrtiiT  rendering  it  impoaalble  for 
an  ineQ>^aiced  opoator  to  control  said  ele- 
vator; waa  w>  constmcted  ttiat  the  tnm- 
buckle  was  wrongfully,  negligently,  and  Im- 
properly attached  to  and  made  a  part  of  the 
said  amtrollCT  cable  at  a  point  where  tSie 
said  controller  cable  should  be  smooth  and 
even,  whwe  it  runs  tSirongh  a  groove  <a  Y- 
shai»d  slide  wnmgfolly,  n^Ugently,  and  Im- 
pn^rly  provided,  so  that  tbe  aald  tnmbackle 
on  the  said  controller  cable  became  wedged 
and  caught,  tboreby  stopping  said  cable  from 
tolerating,  and  renderli^  It  impossible  fOr  an 
Inexperimced  operator  to  control  said  eleva- 
tor. That  the  defendants  wrongfully,  n^li- 
gently,  and  Improp^ly  employed  Inexpral- 
enced  and  inoHupeteat  servants  to  manage, 
control  and  operate  said  elevator.  That  tbe 
said  defendants  wrongfully,  negllgoitly,  and 
improperly  employed  an  Inexperienced  and 
Incompetent  boy  to  mn  said  elevator  between 
tbe  boors  of  12  m.  and  1  <^clock  p.  m.,  while 
the  regular  elevator  man  wu  at  luncheon,  and 
that  aald  accident  and  said  damage  to  the 
plaintiff  occurred  while  the  said  elevator  was 
being  operated  by  aald  elevator  boy.  That 
the  said  operator  of  said  elevator  and  engi- 
neear  In  control  of  saU  engine  were  incompe- 
tent, inexperienced,  and  nnakiUful  In  the  mat- 
ter of  running  elevators  and  engines,  and 
tliat  Uwy  and  each  of  them  were  incon^etent 


to  perform  their  respective  duties,  and  were 
grossly  negligent  and  careless  in  tbe  perform- 
ance of  their  said  duties.  That  the  motive 
power  of  said  engine  was,  by  the  said  negli- 
gence of  the  said  engineer,  pertnltted  to  give 
down  and  become  insufficient  to  hold  said  ele-  . 
vator  in  the  operation  thereof.  That  the  said 
engine  and  elevator  were  old,  rl<^et7,  and  out 
of  date  for  the  purposes  for  which  they  were 
used.  That  as  the  direct  and  proximate  re- 
sult of  the  negligence  of  said  defendants  and 
their  Servants  In  fastening  and  obstructing 
tbe  brak^,  stops,  resters,  safeties,  or  grabs 
as  aforesaid,  and  of  tbe  negligent  and  Im- 
proper construction  of  said  elevator  and  en- 
gine as  aforesaid,  and  the  negligence  of  the 
defendants  and  their  servants  In  improperly 
and  negligently  locating  the  tnmbnckle  on 
tbe  said  controller  cable  at  tbe  point  of  the 
groove  or  y-shai>ed  slide  aforesaid,  and  the 
negligence  of  the  defendants  and  their  serv- 
ants in  falling  to  put  the  said  tumbuckle 
where  it  conld  operate  freely  up  and  down, 
and  the  negligence  of  the  defendants  and 
their  servants  in  not  toosenlng  tbe  said  turn- 
buckle  from  the  said  groove  or  Y-abaped  ob- 
struction when  the  levator  commenced  to 
fall,  and  the  negligence  of  tbe  defoidants  In 
failing  to  keep  said  elevator  and  engine  or 
their  respective  parts  in  repair  as  af<nesaid, 
and  the  neglM;«H»  of  the  defendants  In  em^ 
ploying  inexperienced  and  Incwnpet^t  aor- 
ants  as  aforesaid,  'and  the  negligence  of  the 
defendants'  aerrants  In  operating  said  eleva- 
tor and  engine  as  aforeaald.  and  the  n^- 
gence  <ft  the  defoidants  In  not  providing  safe, 
or  reasonably  safe,  safety  devices,  and  by  rea- 
aoa  of  other  n^Ilgmcea  tamr^  allied,  the 
said  elevator  m,  to  wit,  tbe  18tb  day  of  De- 
conber,  1001,  fell  with  great  force,  violence, 
and  qieed  from  the  fourth  flow  at  said  build- 
ing to  the  first  fioor  thereof,  a  distance  of 
about  100  feet  while  the  said  Annie  B.  Hc- 
Oaff^  was  a  passenger  thereon,  svlonsly 
^nd  pormanratly  Injuring  her,  the  said  Annie 
B.  McOafley  In  her  womb,  ovaries,  causing 
prolapsus  of  tb»  utems,  causing  menstrual 
derangement,  Impairing  the  sexual  organs,  in- 
juring and  Imitalrlng  her  kidneys  and  urinary 
organs,  causing  her  to  suffer  great  physical 
and  mmtal  pain,  and  sertonsly  and  pwma- 
nently  lojnring  her  in  ber  back  and  spine  and 
In  ber  hips,  and  In  all  other  parts  and  oif^ans 
of  her.  body,  both  intenally  and  externally, 
and  seriously  and  permanoitly  Injuring  her 
In  ber  nervous  system,  causing  the  said  Annie 
B.  McGaffey  to  suffer  great  physical  and 
mental  pati^  destroying  her  health,  making 
ber  practically  an  invalid,  destroying  and  im- 
paMng  her  capaidty  to  earn  money  In  her 
profession  as  a  stenograpbor  or  otherwise, 
greatly  impairing  her  nervous  system,  mak- 
ing it  reasonably  certain  that  she  will  con- 
tinue to  suffer  great  physical  and  mental  pain 
and  be  an  invalid  and  be  incapacitated  to 
earn  money  or  to  labor  m  to  enjoy  good 
health  during  all  the  balance  of  hw  natural 
life,  by  reaaon  ui  all  whidi  she  has  been  dam- 
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oced  In  tbe  anm  of  $^000;  tbat  tbe  plain- 
tiff was  gradually  growing  more  perfect  and 
competent  ai  a  straograpber  and  abortband 
wrltK  at  tbe  time  of  the  accident,  and  would 
bave  continned  to  do  bo>  bat  for  aaid  accident, 
and  Bbe  bas  had  to  abandon  said  profession 
as  the  resolt  of  said  acdd^t  The  plaintiff 
further  shows  to  the  court  that  she  was  a 
stenographer,  shorthand  reporter,  and  type- 
writer, and  followed  her  occupation  as  such 
at  the  date  she  was  injured  as  afor^ld,  and 
was  on  said  date  In  tbe  employ  of  Gilbert 
H.  Irish,  an  attorney  at  law.  as  his  office 
stenographer,  and  tbe  said  Irish  has  bis  law 
office  on  tbe  fifth  floor  of  the  said  North  Tex- 
as Building,  and  she  performed  ber  duties  as 
such  stenographer  in  the  office  of  the  said 
Irish,  on  the  fifth  floor  of  said  building,  and 
at  the  time  of  said  accident  (the  falling  of 
said  elevator)  she  got  upon  said  elerator  and 
became  a  passenger  thaeon  at  tlie  fifth  floor 
of  said  building  for  the  purpose  of  going  to 
the  ladles'  toilet  room  for  the  fourth  and  fifth 
floors  of  said  building,  which  Is  located  on 
tbe  second  floor,  and  which  is  provided  by  the 
said  def^dants  for  the  ladies  of  both  of  said 
floors  (she  expecting  to  go  there  and  wash 
her  hands,  preparatory  to  leaving  hex  said 
place  of  business,  and  go  home  for  tbe  day), 
and  tbe  said  elevator  fdl  as  aforesaid  while 
«be  was  upon  the  same,  and  without  any 
want  of  ordinary  care  upon  her  part.  Plain- 
tiff further  represents  anA  shows  to  the  court 
that  tbe  said  Annie  B.  McGaffey  was  at  tbe 
time  she  received  tbe  injuries  aforesaid  earn- 
ing in  her  business  aforesaid  tbe  sum  of,  to 
wit,  $50  per  month,  and  she  was  all  the  time 
steadily  Improving  and  becoming  more  perfect 
in  her  said  profession,  and  would  after  a 
abort  tlm^  but  for  tbe  injuries  aforesaid, 
have  bem  capable  of  earning,  and  would  have 
earned  a  greater  sum  per  month  than  the  sum 
of,  to  wit  $S0  per  mouth  {  that  by  reason  of 
the  Injuries  aforesaid,  and  the  condition 
afwesaid  rwiltlng  therefrom,  she  has  bectmie 
unable  to  follow  her  said  occupation  or 
earn  tbe  sum  of,  to  wit  $50  per  month,  or 
any  part  thereof,  and  her  capadty  to  follow 
her  said  profession  has  been  destroyed  by  the 
negl^ence  of  the  defendants  for  all  time." 
Appellants  answwed  by  general  and  special 
exceptions  and  general  denial.  Tbe  case  was 
tried  before  a  jury,  and  resulted  in  a  verdict 
and  Judgmmt  in  favor  of  app^lee  In  tiie  sum 
at  $1,200. 

Finley,  Knight  &  Harris,  for  appellants. 
Gilbert  H.  Irish  and  Marcus  M.  Parks,  for 
ai^lee. 

EIDSON,  3.  (after  stating  the  facts).  Ap- 
pellants' first  and  seoond  assignments  ot 
ror  are  as  follows: 

"First  Tbe  court  erred  In  oTermllng  de- 
f«idants'  special  exception  to  the  petltl<Hi 
of  plaintiff.  No.  2,  as  contained  In  defend- 
ants' amended  original  answer,  as  follows: 
'Defendants  specially  except  to  said  petition 


wfao^in  It  is  alleged  that  the  bolts  and 
screws  of  said  elevator,  steam  pump,  and 
mechanical  devices  were  not  i^po^y  or 
regularly  tightened;  that  they  were  permit- 
ted to  run  with  their  bolts  and  screws  loosen- 
ed or  lax — for  the  reason  that  it  Is  not  al- 
leged that  such  condition.  If  it  (existed, 
caused  or  contributed  to  cause  the  accident 
comi^alned  of  herein.  Wherefore  defendant 
says  that  such  plea  U  insufficient  In  law, 
and  of  this  prajTS  the  Jtidgment  of  tbe 
court' 

"Second.  The  court  erred  In  oraruling  de- 
fendants* special  exception  to  tbe  petition  of 
plaintiff.  No.  3,  as  contained  in  defendants' 
amended  original  answer,  as  follows:  'De- 
fendants specially  except  to  all  that  part  (tf 
said  petition  wherein  it  alleges  that  said  en- 
gine and  elevator  were  old  and  rickety  and 
out  of  date,  for  the  reason  that  It  is  not  al- 
leged that  such  condition,  if  it  existed,  caused 
or  contributed  to  cause  the  accident  com- 
plained of  herein.  Wherefore  defendant  says 
such  plea  Is  insufficient  in  law,  and  of  this 
prays  tbe  Judgment  of  tbe  court' " 

We  do  not  agree  with  the  conl^tlon  of  ap- 
ptilants.  The  petition  of  appellee  after 
alleging  specifically  wherein  and  in  what 
manner  the  elevatcv  and  its  appurtaiancM 
were  defectively  constructed  and  out  of  re- 
pair, alleged  that  as  the  proximate  result 
of  such  defects — specifically  naming  a  great 
many  of  tbem,  and  among  them  the  negll* 
geuce  of  the  defendants  in  falling  to  keep 
said  elevator  and  Its  appurtenances,  or  their 
respective  parts,  in  repair,  as  aforesaid- 
added  the  phrase  "And  by  reason  of  the  other 
negUg^ces  berelu  alleged,  tbe  said  els* 
vator,  on,  to  wit  the  18th  day  of  Decemba, 
1901,  fell  with  great  force,  violence,  and 
speed  from  the  fourth  floor  of  said  building 
to  tbe  flnt  flocnr  Uumat,  a  distance  of  about 
100  feet  while  the  said  Annie  B.  McGaffej 
was  a  passenger  thereon,  swiouslx  and  per- 
manently Injuring  ber,  the  said  Annie  B. 
McGaffey,"  etc.  These  allegations  are  amply 
suflident  to  allege  tbe  cansal  connection 
between  tbe  acts  of  n^Ugence  specified  In 
appellants'  exertions  and  the  Injuries  c«d- 
plained  oC 

Appellants'  third,  fmutb,  fifth,  and  sixth 
assignments  of  wror  are  addressed  to  tbe  ac- 
tion of  tbe  court  bdow  in  overruling  q>e- 
dal  exceptlms  Mos.  4,  6,  6,  and  7  to  appellee's 
petition.  These  exertions  assail  tbe  suf- 
ficiency of  plaintiff's  petltlrai  upon  tbe  ground 
tbat  it  does  not  set  fwtb  with  reasonable 
clearness  and  certainty  the  nature  and  ex- 
tent of  tbe  Injuries  alleged  to  have  been  sus- 
tained by  appellee.  These  assignment  of 
error  should  be  sustained,  were  It  not  tbat 
the  uncontroverted  testimony  shows  tbat 
tbe  only  injuries  sustained  by  appdlee,  and 
upon  which  she  sought  a  recovery,  were  in- 
ternal and  Invisible,  and  tbsr^ore,  It  was 
Impracticable  to  have  ^ven  a  mwe  spedfle 
descrlptltm  of  tbetr  nature  or  extant:  and. 
while  It  might  hare  been  mm  accurate 
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{deadlng  to  bare  so  alleged  In  ber  jtetttlon. 
tlie  action  of  tbe  court  In  OTemiUng  said 
exeeptloiiB,  In  view  of  the  evidence  was 
barmlees. 

Appellanti^  seventh  asslgnnient  of  error 
complains  of  ttaa  action  of  tbe  court  In  ovei^ 
raUng  his  special  exception  to  that  part  of 
plalntUTs  petition  which  alleged  that  plain- 
tiff was  earning  $S0  per  month,  and  that  she 
was  at  that  time  steadily  Improving  and 
becoming  more  perfect  In  her  profession,  and 
that  she  would  In  a  short  time,  but  for  the 
Injuries  aforesaid,  have  been  capable  of 
earning  and  would  have  earned  a  greater 
sum  per  month  than  $50,  for  the  reason,  as 
allied  In  said  exception,  that  said  pleading 
does  not  state  bow  long  It  would  hare  been 
before  she  would  have  been  earning  a  greater 
sum  than  $50  per  month,  and  because  It  does 
not  state  how  much  greater  sum  than  $Q0 
per  month  she  would  have  earned  in  the 
future,  but  for  such  accident;  nor  does  it  al- 
lege when  she  would  have  been  capable  of 
earning  such  greater  sum.  The  action  of  the 
court  complained  of  In  this  assignment.  If 
error,  was  harmleaa.  In  view  of  no  evidence 
being  offered  on  the  trial  of  any  sum  that 
appellant  wonld  be  capable  of  earning  by 
reason  of  the  fact  that  she  was  steadily 
growing  more  perfect  In  ber  profession. 

Appellants'  eighth  assignment  of  error  is 
as  follows:  "Tbe  court  erred  In  hto  remarks 
made  before  the  regular  panel  of  jurors  for 
the  weeb  from  which  the  jury  in  the  case 
was  necessarily  to  be  selected,  and  from 
which  It  was  selected,  with  reference  to  tbe 
examination  of  the  Juror  J.  N.  Oram  by  plaln- 
tlfTfl  counsel,  and  objection  made  thereto  by 
defendants'  counsel,  as  shown  by  bill  of  ex- 
ceptions No.  L"  Appellants*  proposition  un- 
der this  assignment  Is  as  follows:  "Tbe  re* 
marks  of  tbe  court  were  wholly  gratuitous, 
discourteous,  and  calculated  to  prejudice  the 
Jurors  against  counsel  for  appellants,  and 
thereby  oipirie  their  efforts  in  behalf  of 
appellants  in  the  defense  of  the  suit,  ftnd 
therefore  prejudicial  and  hurtful  to  appel- 
lants In  tbe  trial  of  tbe  canse."  It  ai^tears 
from  ai^Uants'  said  bill  of  exceptions  that 
while  counsel  for  plaiotlfl  was  examining 
the  jTiror  Oram,  who  was  one  of  tbe  reg- 
ular panel,  In  the  presence  of  tbe  other  Jurors 
of  tbe  panel  for  the  week,  from  which  tbe 
Jury  to  try  the  case  was  required  to  be  se- 
lected, plaintiff's  attorney  propounded  cer- 
tain questions  to  said  Juror  with  reference 
to  the  examination  by  him  of  the  elevator 
involved  in  this  suit,  and  elicited  from  him 
answers  as  to  conditions  which  be  found  to 
exist,  to  which  questions  and  answers,  In 
the  presence  of  the  other  Jurors  of  tbe  panel 
for  tbe  week,  counsel  for  the  defendant  ob- 
jected upon  tbe  ground  that  the  witness  was 
making  statements  with  reference  to  ma- 
terial matters  In  the  case  In  the  presence  of 
the  panel  of  Jurors  from  which  the  Jury 
woruld  be  selected,  and  that  this  was  Improp- 
tx  and  prejodldal  to  defendant  Upon  coun- 
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sel  stating  the  objection,  tbe  Judge  of  tbe 
court  remarked  In  the  presence  and  bearing 
of  the  entire  panel  for  tbe  week  from  which 
the  Jury  to  try  the  case  was  to  be  selected, 
and  was  In  fact  selected,  that  he  thought 
the  Jurymen  bad  sense  enough  to  know  that 
tbe  statements  made  by  said  Oram  in  answer 
to  questions  propounded  to  him  by  said 
counsel  touching  his  qualifications  wete  not 
evidence,  and,  if  counsel  for  defendants 
Qiought  they  did  not  have  sense  enough  to 
know,  tbe  court  would  give  them  Instructions, 
to  which  remarks  and  comments  of  tbe  Judge 
counsel  for  defendants  excepted.  Thore  was 
no  error  upon  tbe  part  of  the  court  below 
In  the  matter  complained  of  by  this  assign- 
ment  Tbe  examination  of  tbe  Juror  was 
proi>er,  and  there  was  no  necessity  for  tbe 
other  members  of  the  panel  to  be  retired. 
Tbe  trial  of  a  case  would  be  unreasonably 
retarded  if  all  of  the  panel  of  a  Jury  except 
the  Juror  being  examined  on  bis  voir  dire 
should  be  required  to  retire  every  time  the 
Juror  being  examined  was  interrogated  in 
reference  to  facts  material  to  the  case.  We 
think  tbe  Intelligence  of  the  average  Juror  is 
of  a  sufficiently  high  order  to  Justify  the 
court  in  assuming  that  no  prejudice  would 
result  to  the  parties  to  the  suit  by  the  other 
Jurors  of  the  panel  hearing  tbe  examination 
of  such  Juror  on  his  voir  dire;  and  we  do 
not  think  tbe  remarks  of  the  court  were  in- 
tended to,  or  bad  the  effect  to,  prejudice  ap- 
pellant in  tbe  trial  of  the  case,  or  In  any  way 
injuriously  affect  tbe  efforts  of  his  counsel 
in  bis  behalf  during  the  progress  of  tbe  trial. 

Ai^ellants*  ninth  and  tenth  assignments 
of  error,  which  are  presented  together,  are 
as  follows: 

"(9)  The  court  erred  in  sustaining  tbe  ob- 
jection urged  by  plalntifTa  counsel  to  tbe 
question  propouiided  to  the  witness  J.  W. 
Glasgow  in  reference  to  the  speed  for  which 
the  elevator  In  question  was  set  to  run,  as 
shown  by  bill  of  exceptions  No.  2. 

"(10)  Tne  court  erred  in  the  remarks  and 
comment  made  by  the  court  with  reference 
to  the  question  propounded  by  plaintiff's 
counsel  to  the  witness  J.  W.  Glasgow  with 
relation  to  tbe  speed  for  which  the  elevator 
in  question  was  set  to  run ;  tbe  effect  of  said 
remarks  and  comments  being  that  tbe  mat- 
ter of  speed  for  which  the  elevator  was  set 
to  run  was  wholly  immaterial  in  the  case, 
as  shown  by  bill  of  exceptions  No.  2." 

It  does  not  appear  from  appellants*  said 
bill  of  exceptions  to  what  time  the  question 
asked  this  witness  related.  It  appears  from 
the  bill  of  exceptions  that  there  was  a 
change  In  the  operation  of  the  elevator  after 
the  accident — that  electric  power  was  substi- 
tuted for  hydraulic.  Tbe  elevator  was  oper- 
ated by  hydraulic  power  at  the  date  of  tbe 
accident,  and  continued  to  be  so  <q?erated  for 
some  time  thereafter,  when  dectrtc  power 
was  Bubstttnted  for  hydraulic;  and  this  wit- 
ness operated  the  levator  af  tw  such  substi- 
tution, as  well  as  before.  It  does  not  aiv»ear 
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from  the  bill  of  exceptions  that  the  question 
sought  to  elldt  from  the  witness  the  rate 
of  speed  the  elevator  was  set  to  run  while 
It  was  being  operated  by  hydraulic  power. 
In  view  of  the  evidence  In  the  record  relating 
to  the  manner  of  operating  the  elevator  at 
the  time  of  the  accident,  we  do  not  think 
it  would  have  been  admissible  to  show  the 
rate  of  speed  It  was  set  to  run  when  being 
operated  by  electric  power.  For  this  reason, 
there  was  no  error  In  the  action  of  the  court 
In  excluding  this  testimony.  And  further  we 
are  of  the  opinion  that,  If  It  was  error  to  ex- 
clude this  testimony,  such  oror  was  harm- 
less, in  view  of  the  testimony  of  appellant 
that  the  elevator  at  the  time  of  the  acci- 
dent was  set  to  run  at  a  speed  of  ISO  feet 
per  minute,  In  connection  with  his  testimony 
and  that  of  the  witness  Glasgow  to  the  effect 
that  there  was  no  change  with  respect  to  the 
elevator  or  its  operation  after  the  accident, 
until  the  substitution  of  electric  for  hydraulic 
power. 

With  respect  to  the  matters  complained  of 
in  the  tenth  assignment  of  error.  It  does  not 
appear  from  the  bill  of  exceptions  that  the 
remarks  of  the  court  objected  to  were  made 
In  the  presence  or  bearing  of  the  Jury,  so 
that  they  could  have  been  in  any  maimer  af- 
fected thereby. 

The  other  assignments  of  error  presented 
in  ai^ellanta*  brief  relate  to  the  refusal  to 
give  special  chaises  asked  by  them,  and  to 
alleged  error  In  the  general  charge  of  the 
court  In  view  of  the  pleadings  and  evidence 
in  this  case,  we  are  of  the  opinion  that  none 
of  these  assignments  Is  well  taken,  and 
therefore  overrule  them. 

The  testimony  in  the  record  supports  the 
allegations  of  negligence  against  appellants, 
as  contained  In  appellee's  petition,  and  also 
supports  the  allegations  a^  to  the  injuries 
sustained  by  the  appellee,  and  the  amount  of 
the  verdict  of  the  Jury  Is  sustained  by  the 
evidence. 

Finding  no  reversible  error  In  the  record, 
the  judgment  of  tbe  court  below  la  afllrmed. 


BAT  V.  PECOS  ft  N.  T.  BY.  GO.  «t  aL  • 

(Court  of  CHvll  Appeals  ot  Teccas.  Jane  H 

1905.) 

1.  PixAoino— TBiAi^AicsnnuRT. 

A  pleading  indotaed  a  "trial  amendment," 
setting  ap  tbe  same  matters  that  had  been  plead- 
ed In  a  anpplemental  petition,  to  which  a  de- 
mnrrer  haa  been  sustained,  and  not  containing 
the  necsMary  averments  to  mate  it  an  amended 
petition,  cannot  be  considered  as  a  trial  amend- 
ment. 

2.  Baxb— MoTioHs— Mbcessitt  or  Wamna. 

A  motion  attacking  a  pleading  filed  as  a 
trial  amendment  ihonld  be  in  writing,  so  as  to 
preserve  the  exceptions  contained  therein. 

3.  Appbal— Habhlebb  Ebbob. 

Ttie  court's  atrHciog  out  a  pleading  was  not 
injurious  to  the  person  presenting  It,  where  he 
was  allowed  to  pzove  the  mattvs  alleged  there- 
in. 


4.  TaiAL— Reicabes  or  Ooun— Pbejudice. 

R«narks  by  the  conrt,  in  the  Jnry*8  pr»- 
ence,  on  reQuest  for  time  to  prepare  a  bill  of 
exceptions,  that  it  doabted  that  it  was  intend- 
ed bj  the  Legislature  that  a  jury  trial  sbould  be 
delayed  by  repeated  demands  for  time  to  pre- 
pare a  bill  of  exceptions,  was  not  prejndicfal  to 
plaintiff,  where,  after  an  examiiuition  at  the 
statute,  it  was  further  stated  that  he  was  ao- 
titied  to  the  time,  if  it  was  desired. 

6.  Samk  —  Aboukiiit  or  OounasL— Auaw- 

ANCE  or  TlHE. 

Where  no  objection  was  made  to  tbe  allow- 
ance of  time  for  argnmoit,  and  plaintiff's  cona- 
sel  argued  for  86  minutes  of  the  hour  allowed 
hiio,  and  then  closed,  stating  he  did  not  have 
sufficient  time  to  argue,  without  reqaesting  more 
time,  plaintiff  cannot  complain  that  the  tbae 
was  oneqaally  distributed. 

6.  Bnx  or  BxoKFTions  —  Pbbp&batioii  bt 

COUBT. 

Where  a  party  is  dissatisfied  with  the  bill 
of  exceptions  prepared  by  the  court,  be  should 
present  bis  bill  prepared  as  prescribed  by  Saytes* 
Ann.  Civ.  St.  1897,  art  1869,  and  in  the  ab- 
sence of  such  a  bill  tbe  appellate  court  must 
accept  tbe  bill  prepared  by  the  court, 

7.  Masixb  aud  SxavAnr— Fkixow  SuvAim. 

Where  plaintiff  was  injured  by  an  engine 
striking  timber  lying  on  the  trac^  and  it  ap* 
peered  that  tbe  timber  was  left  there  by  plain* 
tiff  and  otheta  wgaged  In  the  same  won  and 
working  to  the  aame  purjMae  at  the  same  time 
and  place  and  in  the  same  grade,  the  issue  of 
fellow  servants  was  properly  submitted  to  the 
Jury. 

8.  Baio— iNjtram  —  NraiJOKNca  —  Bm- 
oisNT  Cause. 

Where  plaintiff  was  injured  by  an  engine 
striking  a  timber  lying  on  tbe  track,  and  the 
empioyfia  of  defendant  companv  were  negligent 
in  running  the  engine  against  tne  timber.  It  wu 
liable  if  plaintiff  was  not  negligent  in  failing  to 
remove  the  timt>er  from  the  track,  tlioogh  tbe 
negligence  of  plaintiff's  employer  or  that  of  Its 
employte  other  than  plaintiif  may  have  con- 
curred  witiL  its  nagllgciioe  In  prodoefng  ttM  re- 
salts. 

9.  Sahb  —  iNRBUcnoKB  —  OwBSioii  or  Is- 

SDXS. 

Where  plaintiff  was  ininred  by  an  engine 
striking  a  tunber  lying  on  the  traw  of  defend- 
ant company,  a  reQuested  Instroctioo,  tbou^ 
defective  In  not  limiting  tlie  recovery  to  the 
company  whose  employes  were  operating  the 
engine,  was  snfflclent  to  direct  tiie  conrt's  at- 
tention tbweto,  and  made  It  Ineombent  to 
charge  in  lef  eroice  thereto. 

10.  SaIOB— OollTBtBirtOBT  MrOUOEIfCK— N«o- 

uaKNOi  or  MasTsa. 

Where  a  aervant  is  not  guilty  of  contribo- 
tory  negligence,  and  bis  master  la  guilty  of 
negligence  which  Is  tbe  proximate  cause  of  in- 
juries. It  is  liable,  though  the  negligmce  of 
fellow  servants  may  have  ooncnrred  In  pio- 
ducing  the  result 

11.  Saicb— PBoxiMAn  CAtrsB. 

The  proximate  cause  of  an  injury  is  not 
necessarily  the  last  cause,  or  the  one  nearest 
tbe  injury,  but  such  act  wanting  in  ordinary 
care  as  actively  aided  or  concurred  in  producing 
the  result;  and  hence  where  plaintiff  was  in- 
jured by  an  engine  of  defendant  company  strik- 
ing a  timber  lying  on  its  track,  and  left  tbere  by 
plaintiff  and  other  employ^  of  another  com- 
pany, if  it  required  the  agency  of  the  fellow  em- 
ploy^ of  plaintiff  and  defendant  company  to 
produce  the  result,  or  if  both  contributed  there- 
to as  concurrent  forces,  the  presence  and  aa* 
sistance  of  the  act  of  tne  fellow  servants  will 
not  eunlpate  the  other  agency,  beoauae  it  woaU 
■tiU  be  the  effldent  cause  ol  as  toiaxg* 
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12.  Saux>— AaeruPTioit  ob  Bisk. 

Where  plaintiff  was  injured  by  an  engine 
Btriklng  timber  lying  on  the  track,  which  was 
left  there  by  plaintiff  and  others  engaged  in 
moving  a  heavy  boiler  between  two  tracks,  the 
leaving  the  timber  lying  on  the  raila  was  not  a 
risk  ordinarily  incident  to  the  employment,  and 
was  not  annmed. 

Appeal  from  District  Goort,  Potter  Comity; 
Ira  Webster,  Judge. 

Action  by  A.  B.  Bay  against  ihe  Pecos  & 
Northern  Texas  Railway  Company  and  oth- 
ers. From  a  Judgment  for  defendants,  the 
plaintiff  appeals.  Reversed. 

L.  C.  Barrett  and  W.  B.  Ge^  tor  appel- 
lant.    Madden  ft  f^nelore^  tar  appellees. 

FLT.  J.  Appellant  aned  the  Fecoa  ft 
Northern  Texas  Railway  Company  and  the 
Tt  Worth  ft  Denrer  Oily  Railroad  Gompany 
to  recover  damages  arising  from  personal  In- 
juries alleged  to  have  been  Inflicted  upon  him 
tliroagb  the  negligence  of  the  two  railway 
companies.  Appellees  answered  by  gen«al 
and  apeclal  exceptions  and  by  pleas  of  gen- 
eral denial,  contributory  negligence,  assum- 
ed risk,  and  that  appellant  was  Injured 
tbrongb  Uie  negligeace  of  a  fellow  servant 
The  trial  resulted  In  a  verdict  and  Judgment 
for  appellees.  This  la  a  second  appeal,  the 
result  of  the  first  being  reported  In  80  S.  W. 
112. 

The  first  assignment  of  error  seeks  to  have 
the  action  of  the  trial  court  In  striking  out 
a  trial  amendment  filed  by  appellant,  upon 
an  oral  motion  of  appellees,  during  the  course 
of  the  trial,  reviewed.  It  appears  trmn  a 
bill  of  mee^Ooaa,  iirepared  by  the  court  In 
lien  of  one  prepared  by  appellant,  that  scone 
days  before  the  trial  began  the  court  had  sus- 
tained a  demurrer  to  a  supplemental  petition 
filed  by  appellant,  and  he  was  granted  leave 
to  amend.  He  then  filed  a  paper  indorsed 
'Trial  Amendment,"  and  afterwards,  when 
016  case  was  called  tor  trial,  appellees  orally 
objected  to  the  pleading  being  used,  for  the 
reason  that  the  same  matters  set  up  therein 
had  been  pleaded  In  the  supplemental  peti- 
tion to  which  a  demurrer  had  beai  sustain- 
ed, and  that,  this  having  occnrred  several 
days  before  the  trial  b^fan,  the  matters 
should  have  been  set  iq>  In  an  amended  plead- 
tag,  and  not  In  a  trial  amendment  The 
court  ordered  the  pleading  8trl<^en  from  the 
records  of  the  cause.  By  consent  of  appellees 
the  supplemental  petition,  to  which  the  ez- 
ceptkm  bad  been  snstaln^,  was  read  to  the 
Jmry  as  a  part  of  the  pleadings  in  the  cause. 
Hie  matters  pleaded  In  the  supplemental 
Iietltlou  were  practically  the  same  as  those 
contained  In  the  trial  amoidment,  the  main 
difference  being  that  the  injuries  are  set  out 
more  spedflcally  In  the  trial  amoidment 
than  In  the  supplemental  petition.  The 
pleading  was  not  a  trial  amendment,  and  did 
not  contain  the  necessary  averments  to  eon- 
stltnte  it  an  amended  petition ;  and  neither 
was  it  a  BUi^lemental  petition,  as  it  was  not 
a  reply  to  any  matters  set  op  in  the  an- 
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swers  of  appellees.  Zt  bad  no  place  as  a 
pleading  among  the  papers  of  tiie  cas& 
Strictly  speaking,  however,  the  motion  at- 
tacking It  should  have  been  In  writing,  so  as 
to  preserve  the  excqitlons  contained  therein. 
The  action  of  the  court,  however,  could  not 
have  Injured  appellant,  because  he  was  al- 
lowed to  prove  all  matters  desired  by  him, 
and  its  absence  could  not  have  affected  the 
result  of  the  trial. 

There  Is  no  basis  tax  the  contention  that 
appellant  was  not  allowed  sufficient  time 
during  the  trial  to  prepare  bills  of  excep- 
tion, nor  for  the  complaint  that  the  court 
'^stated  In  a  fretful  tone,  In  the  presence  and 
hearing  of  the  jury,  that  he  would  give  the 
Judge  (meaning  counsel)  a  whole  hour  to 
prepare  his  bill."  The  bill  oi  exceptions 
prepared  by  the  court  states  that  during  the 
trial  certain  evidence  was  presented  by  ap- 
pellant, and  on  objection  was  excluded  by  the 
court,  and  apiiellant  excepted,  and  asked 
leave  to  retire  to  prepare  a  bill  of  exceptions. 
Appellees  objected  to  a  delay  of  the  trial  for 
that  purpose,  and  stated  that  they  did  not 
believe  the  statutes  authorized  such  delay. 
The  court  then  asked  tor  a  copy  of  the  stat- 
utes, at  the  same  time  ronarking,  In  the  pres- 
ence of  the  Jury,  that  he  doubted  that  It  was 
Intended  by  tiie  L^lslatnre  that  a  Jury  trial 
should  be  delayed  by  repeated  donands  for 
time  to  prepare  bills  of  exception.  After  an 
examination  of  the  stetutee  the  court  stated 
to  ai^llanf  s  counsel  that  be  was  entitled 
to  have  sufficient  time  In  which  to  prepare 
his  bills  of  exception,  and  It  be  desired  to 
take  the  time  he  would  be  permitted  to  do 
sa  Doubtless  the  remarts  of  the  trial  judge 
should  have  been  omitted,  but  It  Is  not  clear- 
ly shown  that  they  were  of  such  a  charactw 
as  to  prejudice  the  cause  of  appellant  with 
the  Jury.  TbUi  dlqioses  of  the  second,  third, 
fourth,  and  fifth  asslgnmento  of  errcn:. 

The  sixth  assignment  of  error  claims  that 
the  court  erred  In  not  giving  appellant's  coun- 
sel more  than  twenty-five  minutes  In  which 
to  present  bis  case  to  the  jury  and  In  allow- 
ing appellees  two  hours  In  which  to  address 
Uie  Jury.  That  assignment  Is  not  sui^rted 
by  the  bill  of  ^ceptions  prepared  by  the 
court  It  is  therein  stated  that  the  court 
limited  the  argument  of  the  cause  to  one 
hour  to  appellant,  and  the  same  time  to  each 
of  the  defendante.  No  objection  was  made  to 
that  arrangement  Counsel  for  appellant, 
after  arguing  the  law  of  the  case  for  85 
minutes  to  the  court,  remarked  that  he  did 
not  have  sufficient  time  to  argue  the  case  as 
he  would  like  to  the  jury,  but  did  not  re- 
quest more  time.  After  the  argument  was 
.closed,  and  without  having  requested  further 
time,  appellant's  counsel  excepted  to  the  ac- 
tion of  the  court  In  limiting  the  time  for  the 
;  argument.  It  Is  clear  that  there  Is  no  melrlt 
in  the  assignment.  The  court  had  the  au- 
thority to  limit  the  time  of  the  argument 
within  reasonable  bounds,  and  It  is  not  made 
to  appear  that  his  discretion  was  abused  In 
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this  cause.  Tb^  Is  nothing  In  this  record 
from  which  the  Inference  can  be 'drawn  that 
appellant  was  Injured  by  limiting  the  arma- 
ment of  bis  counsel.  If  counsel  objected  to 
the  action  of  the  coxirt,  be  should  bare  done 
M  at  the  time,  and  requested  more  time. 

The  serenth  assignment  of  error  complains 
of  the  court  excluding  certain  portions  of  bis 
closing  argument  from  the  Jury.  It  appears 
that  counsel  was  telling  the  Jury  what  the 
Supreme  Gofart  bad  held  in  certain  cases,  and 
appellees  objected  to  bis  ai^nment,  In  an* 
8wer  to  which  the  court  stated  to  the  Jury 
that  it  would  be  governed  by  the  law  glren 
by  the  court  The  bill  of  ^ceptions  does  not 
Rtate  what  the  argument  was,  and  Is  too 
meager  for  this  conrt  to  ascertain  whetha 
appellant  was  deprived  of  any  right  or  not 
It  may  be  said  in  this  connection  that  all  of 
the  bills  of  exception  prepared  by  counsel 
were  rejected  by  the  trial  Judge,  and  others 
prepared  and  s^ed  by  blm.  Ai^Ilant  as- 
serts that  the  bills  were  not  fairly  prepared, 
and  yet  he  made  no  effort  to  have  such  as  he 
desired  pr^ared  and  brought  to  this  conrt 
In  article  1369,  Sayles*  Ann.  Glr.  St  1897, 
the  manner  of  obtaining  bills  of  exceptions 
when  a  party  Is  dlssatlsfled  with  those  filed 
by  the  Judge  Is  fully  prescribed.  In  the  ab- 
sence of  bills  prepared  In  the  mannw  pro- 
vided in  that  article,  appellate  courts  will 
be  compelled  to  accept  the  bills  <tf  exception 
prepared  by  the  conrt 

There  was  testimony  raising  the  question 
of  fellow  servants,  and  the  court  did  not  eir 
in  submitting  that  issue  to  the  Jury.  The 
evidence  showed  that  api>ellant  was  hurt 
by  an  engine  striking  a  piece  of  timber  ly- 
ing on  the  tracb  that  had  been  left  there  by 
appellant  or  bis  fellow  servants  in  disobedi- 
ence of  orders  of  the  foreman.  There  was 
evld^ce  going  to  show  that  McEJIllgott  and 
Miller  were  fellow  servahts  of  appellant; 
that  they,  with  appellant  and  others,  were 
engaged  In  moving  a  boiler  by  placing  it  on 
timbers  and  rolling  It  on  them;  that  this 
was  being  done  between  two  railroad  tracks; 
and  that  all  were  engaged  on  the  same  piece 
of  work  at  the  same  time  and  place,  and 
were  of  the  same  grade,  and  were  working  to 
a  common  purpose.  Railway  v.  Howard,  97 
Tex.  513,  80  8.  W.  229.  The  facts  of  this 
case  show  that  appellant  was  an  employd  of 
the  Pecos  &  Northern  Texas  Railway  Com- 
pany, and  with  others  was  engaged  in  re- 
moving a  large  iron  boiler  from  one  point  to 
another  in  the  yards  of  the  employer  In  the 
town  of  Amarillo.  Timbers  were  used  as 
rollers  upon  which  to  move  the  holler.  One 
of  those  timbers  was  left  In  such  a  position 
that  It  was  on  or  very  near  a  switch  track., 
An  engine  operated  by  the  employes  of  the 
Ft.  Worth  &  Denver  City  Railway  Company 
was  propelled  along  the  track,  struck  the 
timber,  and  threw  it  around  so  that  It  came 
in  contact  with  the  leg  of  appellant  and  in- 
jured him.  There  was  evidence  to  the  effect 
that  appellant's  foreman  ordered  him  and 


others,  who  were  his  fdlow  servants,  to  re- 
move the  timber  from  the  track  before  tlie 
engine  struck  it  Appellant,  however,  de- 
nied rec^vlng  any  such  order,  and  claimed  to 
have  been  engaged  at  the  tim^  In  other  work. 
If  the  Ft  Worth  ft  Denver  City  Railway 
Company  was  guilty  of  negligence  in  run- 
ning its  locomotive  against  the  piece  of  tim- 
ber, and  appellant  was  struck  and  injured 
thereby,  it  would  be  liable  for  damages,  if 
appellant  was  not  guilty  of  contributory  neg- 
ligence in  not  removing  the  timber  from  the 
track,  no  matter  If  the  negligence  of  the  oth- 
er railway  company,  or  that  of  Its  employes 
other  than  appellant  may  have  concurred 
with  Its  negligence  in  producing  the  result 
The  fact  that  the  employes  of  the  Pecos  ft 
Northern  Texas  Railway  Company,  whose 
negligence  may' have  been  a  concurring  cause 
In  producing  the  result  were  the  fellow 
servants  of  appellant  would  have  no  effect 
in  relieving  the  Ft  Worth  ft  Denver  City 
Railway  Company  of  the  «ffect  of  ite  u^ll- 
genc^  which  concurred  with  the  n^Ugence 
of  the  fellow  servants  In  producing  the  re- 
sult It  would  not  exonerate  the  latter  com- 
pany from  the  effects  of  Ite  negligence  any 
more  than  It  would  exonerate  the  master 
from  biq  negl^ence  which  concurred  with 
the  acte  of  fellow  servants  of  the  Injured 
party  in  causing  the  Injury.  So  It  vras  brid 
by  the  Court  of  Civil  Appeals  of  the  Second 
Supreme  Judicial  District  on  the  former  ap- 
peal of  this  case.  That  court  said:  "If  ap- 
pellee was  himself  free  from  negligence,  and 
there  was  negligence  on  the  part  of  tbe  en- 
gine crew — who '  were  not  fellow  servante 
with  appellant  under  our  stetute— that  prox- 
imately resulted  in  injury,  the  master  whose 
servante  the  operatives  of  the  engine  were  Is 
liable  even  though  there  nuy  also  have  been 
concurring  and  contributory  negligence  of 
persons  other  than  appellant  fellow  serv- 
ante of  appellant  though  they  may  have 
been."  That  decision  stated  the  law  of  this 
case,  so  far  as  the  Ft  Worth  &  Denver  City 
Railway  Is  concerned,  and  should  have  been 
followed  by  the  trial  Judge.  Not  only  was 
that  phase  of  the  case  completely  Ignored, 
although  presented  by  the  evidence,  but  when 
it  was  called  to  the  attention  of  the  court 
by  a  special  charge  requested  by  appellant 
the  charge  was  refused,  and  no  response 
made  to  the  suggestloD  therein  contelned. 
That  charge,  tbough  defective  In  not  limit- 
ing tbe  recovery 'to  the  railway  whose,  em- 
ployes were  operating  tbe  engine  under  the 
facte  therein  steted,  was  sufficient  to  call  the 
attention  of  the  trial  Judge  to  that  phase  of 
the  case,  and  made  it  Incumbent  on  him  to 
give  a  charge  embodying  tbe  law  as  given 
by  the  higher  court  This  matter  Is  pre- 
sented by  asslgnmente  of  error.  If,  under 
the  facte  of  this  case,  appellant  vras  not 
guilty  of  contributory  negligence,  and  his 
master,  the  Pecos  ft  Northern  Texas  Railway 
Company,  was  guilty  of  negligence  which 
was  the  proximate  causa  of  the  Inluies  to 
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appellant.  It  would  be  liable,  althongb  the 
negligence  of  fellow  serrants  may  bare  con- 
cnned  In  prodntinc  tbe  reantt  This  is  a  role 
too  well  wttled,  not  only  in  Texaa,  bnt  aU 
over  tbe  Anmlcan  iTnion,  to  require  dlscoe- 
■loiL  BallwajT. lfeOlaln,80TeK.8B, IB S. W. 
789;  Railway  t.  Sweeney,  14  Tex.  Civ.  App. 
210,  86  S.  W.  800;  Ballway  t.  Swlniuiy  ftex. 
(St.  App.)  78  &  W.  M7;  Strlngbam  t.  Stew- 
art; 100  N.  7.  616.  8  N.  B.  575;  Railroad  t. 
Comminsi,  100  U.  S.  700,  1  Sup.  Ot.  408,  27 
U  Bd.  266;  Manpln  t.  BaUway,  09  Fed.  40, 
40  G.  O.  A.  234;  UcOoy  t.  Ballway  (Va.)  37 
8.  EL  788.  Aa  said  In  tbe  MeOain  Case,  first 
above  dted:  ^TTbla  was  a  correct  Tlew  of  tbe 
law,  ft«-  It  Is  w^  settled  Ibat  wbere  tbe  mas- 
ter  Is  sbown  to  be  guilty  of  culpable  negli- 
gence toward  an  employt  be  cannot  escape 
liability  frrom  bis  negligence  In  producing 
tbe  InJnr  by  Showing  that  another  servant 
is  also  a  Joint  tort  feastnr  with  blm,  or  la 
guilty  of  negligence  that  assisted  tbe  master 
in  Injuring  his  fellow  servants." 

Tbe  proximate  cause  of  an  Injury  is  not 
necessarily  the  last  cause,  or  Oie  one  nearest 
tbe  injury,  bat  such  act;  wanting  In  wdlnary 
care,  as  acdrely  aided  or  concurred  in  pro- 
ducing tbe  result  An  act  may  be  a  prozi- 
mate  cause,  without  being  the  sole  causei  tbe 
only  reqidzement  b^ng  Qiat  it  is  a  con- 
curring cause  aucb  as  aided  In  prodndng  tbe 
Injuries.  Shippers'  Conqtreai  Co.  t.  Da- 
-vldson  car.  App.)  80  S.  W.  1032.  So* 

In  the  presoit  Case,  if  it  required  the  agency 
of  tbe  fellow  servants  of  appelant  and  the 
Ft.  Worth  ft  Denver  City  Ballway  Company 
to  produce  tbe  result,  or  if  both  contributed 
thereto  aa  concurrent  forces,  tbe  iiraence  or 
assistance  of  tbe  act  of  the  fellow  servants 
win  not  exculpate  the  otiier  agency,  because 
It  would  still  be  tbe  efficient  cause  of  the  in- 
jury. In  other  words.  If  the  negligence  of 
tbe  fellow  servants  would  not  have  caused 
the  injury  without  having  been  aided  by  neg- 
ligence on  the  part  of  those  operating  the 
engine,  the  master  of  the  operatives  would  be 
liable.  And  If  the  Injuries  would  not  have 
occurred  but  for  uegllgence  on  the  part 
of  tbe  Pecos  Jk  Northern  Texas  Railway 
Company,  either  In  a  failure  to  have  the  tim- 
ber removed  or  In  not  keeping  a  watch  for 
the  engine.  It  would  be  liable;  the  liability 
of  elOier  or  both  of  the  railways  depending 
alvays  c^n  the  nonexistence  of  contributory 
negligence  on  the  part  of  appellant 

On  the  question  of  "assumed  risks,"  which 
is  used  throughout  the  charge  of  the  court 
In  the  same  connection  with  "contributory 
negligence,"  It  may  be  said  that  It  Is  the 
well-settled  rule  that  a  servant  assumes  all 
the  ordinary  risks  which  are  naturally  and 
reasonably  Incidental  to  bis  employment 
This  rule  Is  based  on  tiie  presumption  that  a 
person  who  enters  a  certain  service  appreci- 
ates the  dangers  normally  Incident  thereto, 
and  lu  accepting  sndi  employment  impliedly 


relieves  his  employer  from  responslbllitr  for 
such  injuries  aa  may  result  from  such  risfcSp 
the  consideration  for  Buch  implied  agreement 
bdng  the  wages  he  receives.  No  rlAs,  how- 
ever, are  the  ordinary  incidents  of  an  employ- 
ment which  are  caused  by  the  n^llgent  act 
or  omission  v^oa  tbe  part  of  the  master*  and 
the  arrant  assumes  the  rtok  of  Injury  only 
as  to  those  matters  which  arise  after  tbe 
ezerdse  of  care  and  dll^nce  on  tbe  part  of 
the  master.  The  servant  does  not  assume 
risks  arising  from  the  ne^Ugence  of  the  mas- 
tCT.  Applying  these  rules  to  the  facts  of  this 
case,  and  we  do  not  think  tbe  question  of 
assumed  risk  figures  therein.  The  service 
engaged  in  was  moving  a  heavy  boiler  along 
betweoi  two  tracks.  Leaving  the  timbers 
used  for  that  pnrpoee  lying  on  one  of  tbe 
rails  was  not  a  risk  ordinarily  Incident  to 
the  employment,  and  could  not  have  been  aa> 
sumed  by  the  servant 

The  questions  presented  are  few  and  sim- 
ple. If  appellant  although  tree  of  fault  on 
bis  pnrt  was  injured  through  the  n^Ugence 
of  bis  fellow  slants  alone,  he  cannot  re- 
cover. If  he  was  flree  from  negligence,  how* 
ever,  and  was  Injured  through  the  negll- 
gence  of  one  or  both  of  the  railway  compa- 
nies, acting  alone  or  concurrently  with  tbe 
negligence  of  the  follow  eervanls  of  appel- 
lant or  with  each  other,  then  one  or  both 
would  be  liable  as  tbe  case  might  be. 

Tbe  brief  in  this  case  is  full  of  refiectlons 
and  strictures  on  tbe  folmess  and  impartial- 
ly of  the  Judge  who  tried  this  cause,  and  it 
Is  only  throng  oondderatlrai  for  the  rights 
of  appellant  vrbidi  might  be  jeopardised  br 
the  nnantborised  conduct  ot  his  attom^a. 
that  tbe  brlefii  have  not  been  stricken  fMm 
tbe  record  in  this  case.  Oourts  are  organ- 
ised tor  the  enforcement  ct  the  laws  and  the 
dispensing  of  justice,  and  tbe  presnmpttm 
must  prevail  that  they  are  engaged  in  com- 
plying with  their  duties,  and  no  good  end 
vrill  ever  be  subserved  by  attacks  upon  them 
by  those  who  are  looked  upon  as  officers 
thereof,  either  for  tbe  particular  client  rep- 
resented or  the  general  public.  Appellate 
courts  have  been  organized  to  pass  upon  and 
review  the  actions  of  trial  courts,  and  not 
to  consider  attains  by  aggrieved  counsel,  on 
the  trial  courts,  and  a  due  respect  for  the 
representative  of  Justice  on  the  trial  bench, 
as  well  as  for  tbe  higher  court,  should  be  suf- 
ficient to  prevent  attacks  upon  the  fairness 
and  Integrity  of  the  trial  Judge.  Attacks  of 
this  character  can  serve  no  good  purpose, 
but  tend  to  lower  tiie  high  standing  of  the 
legal  profession,  to  whom  the  Judiciary  must 
look  for  counsel,  guidance,  and  support  and 
to  weaken  the  bonds  of  tbe  law  and  create 
a  disrespect  for  it  and  those  chosen  to  dis- 
pense It. 

The  Judgment  will  be  reversed,  and  cause 
remanded  to  be  tried  on  tbe  law  u  herein 
enunciated. 
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rSlATHBRSTONE  et  aL  t.  BROWN  et  aL* 
(Oonrt  of  (Xvil  Appeals  of  Teiaa.  Jane  28, 
1906J 

1.  ikPPSAi.  —  Stateubrt  or  Facts  —  Spioiai. 

VEBDICT— JUDGMEN-P— OONCLITSIVBHESS, 
Under  Rev.  St  1896,  art.  1331,  relating  to 
■pecial  verdictB,  and  providing  that  on  appeal 
an  issue  not  snbrnitted  and  not  requested  oy  a 
party  shall  be  deemed  as  found  bj  the  conrt  in 
sucb  manner  as  to  support  the  verdict,  if  there 
is  evidence  to  sustain  the  finding,  where  the 
record  contains  no  statement  of  facts,  a  judg- 
ment on  special  issaes,  submitted  to  the  jury, 
subjecting  certain  property  to  a  Hen,  is  conclu- 
sive on  appeal,  though  tbe  verdict  does  not  af- 
firmatively state  that  a  lien  existed,  and  the 
issue  was  not  submitted  to  the  Jury. 

2.  Sfecial  Vbbdict— Judomint. 

A  special  verdict  finding  that  when  plain- 
tiff acquired  a  note  in  which  the  consideration 
was  expressed  at  |7Q0  he  had  no  knowledge  that 
the  consideration  was  less  than  stated,  and  took 
it  at  the  request  of  defendants'  agent,  based  on 
representations  that  the  amount  for  which  de- 
fendants were  liable  was  correctly  stated  on  the 
face  of  the  note,  was  a  sufficient  basis  for  a 
judgmmt  declaring  a  lien  on  certain  property 
for  the  amount  for  which  the  note  was  ^ven, 
thongh  there  was  a  finding  that  the  true  consid- 
eration of  the  note  waa  wss  than  stated  on  its 
face. 

8.  Mbcbanics*  Liens  —  Indobsbhenx^itdo- 

UKRT. 

A  Judgment  in  favor  of  a  transferee  of  a 
note,  executed  for  material  and  labor  furnish- 
ed, for  the  face  amount  thereof,  was  proper, 
though  the  special  verdict  found  that  the  value 
of  the  materials  and  labor  performed  in  the 
construction  of  the  improvement  waa  lees  than 
the  sum  stated  in  the  note. 

4.  AppbaIi— Issues  PBESKnTED. 

Where  there  are  no  statements  of  fact  in 
the  record,  and  no  finding  that  property  in- 
volved was  a  homestead,  tile  appellate  court 
cannot  consider  that  issue. 

5.  Special  Vebdict  —  Statutes— Validity, 

Rev.  St.  1895  art.  1331,  authorizing  the 
court  to  enter  judgment  in  the  absence  of  a 
finding  bj  the  jnry  on  special  issues,  is  constitu- 
tional. 

EkTor  tmm  District  Court,  Jobnson  Ooun- 
ly;  Nelson  Pttillips,  Judge. 

Action  b7  W.  B.  Featiieratone  and  anotber 
against  B.  7.  Brown  and  ottiera  for  an  ac* 
counting  to  ascertain  the  amount  oaring  de-  I 
fendants,  and  to  determine  vhetb^  or  not 
there  mM  a  lien  on  certain  property  to  se- 
cure payment  of  flie  amount  due.  Judgment 
fbr  Oefendanta,  and  plalntlfFa  bring  error. 
Afflrmed. 

Davis,  Odell,  Sellars  &  Plummer,  for  plain- 
tiffs In  error.  J.  F.  Henry,  for  defendants 
in  error. 

FISHBR,  G.  J.  W.  B.  Featherstontt  and 
his  wife,  Mrs.  S.  S.  Featherstone.  commenced 
this  suit  against  E.  T.  Brown  and  W.  F. 
Ramsey  In  the  district  court  of  Johnson 
county  January  1,  194K,  and  alleged  that  in 
the  year  IB^  they  bought  two  acres  of  land 
from  A.  H.  Yeager  near  the  city  of  Cieburne 
for  $60  cash  and  $50  on  credit,  which  was 
deeded  to  them,  and  that  they  erected  on 
said  lot  one  frame  house  of  four  rooms  and 
two  galleries,  which  cost  them  $750  in  cash, 

*Vrlt  ot  error  dented  by  Supreme  OoorL 


and  which  was  the  separate  property  of  Mrs. 
S.  8.  Featherstone,  and  that  said  $50  cash 
paid  on  said  land  was  also  her  separate 
property,  and  that  said  land  and  bouse  was 
their  homestead. 

(2)  They  also  allege  that  during  the  sum- 
mer of  1898  they  purchased  from  C.  B.  Strat- 
ton  and  Charles  Hoebour  lot  No.  4  in  block  A 
of  the  Hoshour  Addition,  for  the  sum  of  $300, 
from  W.  H.  Stratton,  as  agent  of  C.  B.  Strat- 
<  ton  and  Charles  Hoshour,  on  a  credit,  and 
I  that  they  sold  said  two  acres  of  land  to  A. 
I  H.  Yeager,  but  reserved  said  house,  and  em- 
ployed W.  H.  Stratton  to  move  said  hotue 
from  said  two  acres  to  lot  No.  4  In  block  A 
of  the  Hoshour  Addition  for  the  sum  of  $120. 
and  that  said  W.  H.  Stratton  canrased, 
papered,  and  painted  said  house  for  them, 
and  that  they  moved  Into  said  house  as  their 
homestead,  not  acquiring  any  other  home- 
stead while  said  house  was  being  moved  to 
said  lot  No.  4. 

<3)  They  also  allege  that  after  they  took 
possession  of  said  lot  No.  4  and  moved  into 
said  house  on  lot  No.  4,  C  B.  Stratton  and 
Charles  A.  Hoshour  deeded  lot  No.  4  to  W.  B. 
Featherstone,  August  29,  1898^  the  considera- 
tion expressed  in  the  deed  being  $T50  cash, 
and  one  note  for  $750  due  six  months  from 
date,  with  10  per  cent,  interest  per  annum, 
executed  by  W.  B.  Featherstone,  and  that 
said  lot  was  only  valued  at  the  sum  of  $300, 
which  they  agreed  to  pay  for  said  lot,  and 
that  the  increased  value  of  said  lot  consisted 
In  the  value  of  said  bouse  and  the  Improve- 
ments made  to  the  same,  and  that  they  did 
not  sell  said  house  to  W.  H.  Stratton  or  to 
C  B.  Stratton  and  Charles  A.  Hoshour,  and 
that  they,  as  husband  and  wife,  or  idngly  as 
Individuals,  made  no  written  contract  or 
agreement,  and  acknowledged  the  same,  as 
required  by  law,  to  constitute  a  sale  of  said 
house,  aa  the  separate  property  of  the  said 
Mrs.  S.  S.  Featherstone  or  as  their  home- 
stead, to  the  said  Stratton  and  Hoshour,  or 
to  give  the  said  Stratton  and  Hoshour  a  lien 
on  their  homestead  to  secure  the  payment  of 
moving  said  house  to  lot  No.  4,  or  nmklng 
any  improvements  on  said  house  after  It  was 
moved  to  lot  No.  4. 

(4)  They  also  allege  that  on  September  l, 
1898,  they  secured  a  loan  from  the  Standard 
Savings  &  Loan  Company  of  Dallas,  Tex., 
with  its  principal  offices  In  Detroit,  Mich., 
for  $760,  due  on  or  before  114  months  from 
date,  with  10  per  cent  Interest  per  annum 
from  October  1,  1898,  interest  payable 
montbJy  on  the  last  business  day  of  each 
month,  providing  a  default  in  any  monthly 
installment  of  Interest  for  six  months  after 
the  same  becomes  due  should  mature  said 
loan  and  make  the  full  amount  payable  at 
the  election  of  the  holder  of  the  same,  which 
said  contract  was  evidenced  by  note  executed 
by  W.  B.  and  8.  S.  Featherstone  to  the  said 
Standard  Savings  &  Loan  Company,  whl<± 
said  loan  was  made  for  the  benefit  of  O.  B. 
Stratton  and  Charles  Hoshour  fOr  tbe  pur- 
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pose  ot  paying  them  tbe  Bold  aam  of  9750 
<m  «dd  note  execatod  to  tbem  by  W.  B. 
Feathmton^  and  that  said  money  obtained 
from  aald  company  was  applied  to  the  pay- 
ot  the  Bald  snm  of  $750  mentioned  In 
said  note  executed  by  W.  K.  Feathentone  to 
the  aald  Stiatton  and  ^Mhonr. 

(9  They  also  allege  that  they  executed 
and  dellTered  to  F.  W.  McGnlre  a  trust 
deed  on  said  lot  No.  4  to  aeenre  the  payment 
of  said  sum  <tf  $760  they  wore  due  tbe  Stand- 
ard SavlDgs  &  Loan  Company,  to  be  paid  on 
or  before  114  montha  from  date,  with  10  per 
oenL  Interest  per  annum  from  October  1, 
1888,  a^d  Interest  to  be  paid  monthly  to  se- 
GUFO  the  payment  ct  aald  note  to  said  com- 
pany,  autborlilng  aald  company  to  have  said 
land  aold  by  said  tmstee  should  W.  B.  and 
S.  S.  Feathentone  make  default  In  the  pay- 
ment of  any  Installment  of  Interest  <m  said 
note  for  six  months  after  the  same  became' 
due  and  payaUe  at  the  election  of  the  hold- 
er of  said  nota  Oliey  also  aUege  that  W.  H. 
Strattoa  waa  the  agent  of  said  company  in 
the  city  of  Glebum^  In  Johnaon  coun^,  Tex^ 
and  that  through  him  they  secured  said  loan 
from  said  company,  and  that  W.  H.  Stratton 
knew  that  said  loan  included  more  than  tbe 
pnrtihaae  price  of  lot  No.  4,  which  waa  the 
nun  of  $m  and  that  said  house  was  their 
homMtead,  and  that  they  had  no  other  home- 
stead in  this  atete,  and  that  said  G.  B.  Strat- 
ton and  Oharlea  A.  Hoshour  had  no  valid  lien 
upon  said  lot  or  (m  said  house  for  any  Im- 
proremmte  made  to  aald  house,  or  for  moT- 
Ing  tlie  same  from  said  two-acre  lot 

(e>  Th^  also  allege  that  tm  January  26. 
1901.  tticy  had  made  Afanlt  and  tailed  to 
pay  the  monttily  Inatallment  of  Interest  on 
aald  note  to  aald  onnpany  for  alx  months 
after  said  Interest  became  due.  and  at  the 
election  of  aald  company,  which  was  then 
the  holdvr  <tf  said  note,  aald  company  ma- 
tured the  same  and  had  made  the  full 
amount  tboreof  due  and  payable  undw  said 
contract,  and  that  on  January  25, 1901.  B.  T. 
Brown  purchased  from  said  company  said 
note  against  them,  and,  to  aeenre  himself  fw 
tbe  amount  ot  xaaaej  he  claimed  to  hare 
paid  said  company  tor  said  note,  required 
W.  B.  Feathostone  and  Mrs.  &  8.  Feather> 
•stone  to  execute  and  deliyer  to  him  their 
promissory  note  tor  $881.  with  10  per  cent 
interest  per  annum  from  date,  due  January 
28,  1908,  and  also  10  per  cent  additional  as 
attorney's  fees  In  case  said  note  should  bo 
placed  In  tiie  hands  ct  an  attraney  for  col- 
lection when  the  same  matmed,  and  also  re- 
quired them  to  enente  and  deUrer  to  W. 
F.  Bams^  a  trust  deed  on  lot  No.  4,  with 
power  to  sell  the  same  tn  case  they  failed 
to  pay  said  note  tot  $881  when  the  same  ma- 
tured; and  W.  B.  and  S.  S.  Featherstone  also 
allege  at  the  time  they  encnted  said  note  to 
E.  T.  Brown  he  required  them  to  advance  to 
him  the  sum  of  $8T  as  intere^  on  said  note 
for  the  first  year,  and  then  to  execute  said 
note  drawing  Interest  at  tlie  rate  of  10  per 


cent  per  annum,  and  that  said  10  per  cent 
Interest  per  annum  waa  In  addition  to  the 
said  sum  ot  $67  paid  said  EL  T.  Brown  as  In- 
terest on  said  sum  of  $881,  which  was  mare 
than  10  per  cent  interest  per  annum  on 
mid  sum  ot  $881,  which  said  interest  men- 
tioned in  said  note  waa  usurious  and  void. 
W.  B.  and  S.  S.  Fmtherstone  also  allege  that 
on  January  25,  1902,  they  paid  B.  Y.  Brown 
$97  oa  said  note  as  interest,  which  was 
uAurlooa  int^est  collected  by  him  on  said 
note,  and  that  in  connection  with  tbe  $67 
and  $97,  the  same  being  usurious  Interest,  he 
became  liable  to  pay  them  double  the  amount 
ot  said  sums,  which  they  plead  as  a  set-off 
aa  against  any  amount  they  might  owe  him 
on  said  note. 

(7)  Tliey  also  allege  that  B.  Y.  Brown  has 
no  lien  on  said  house  to  secure  the  pigment 
ot  said  note  for  $881,  Interest,  and  attorney's 
fees,  and  that  he  has  no  lien  on  said  lot  ex- 
cept tar  the  sum  ot  said  $300,  which  they 
agreed  to  pay  the  said  Stratton  and  Hoshour 
of  the  purchase  price  of  said  land,  less  the 
said  sums  of  $67  and  $97  usnrious  Intraest 
they  paid  on  said  sum.  W.  B.  and  B.  S. 
Featherstone  alao  allege  that  the  debt  they 
wrae  owing  the  Standard  Savings  &  Loan 
Oompauy  was  matured  at  the  time  B.  Y. 
Brown  purchased  the  same,  and  said  com- 
pany had  notice  It  had  no  valid  ll«i  on  said 
house  and  had  no  valid  lien  on  said  lot  ex- 
cept for  the  said  sum  of  $300,  the  purchase 
price  of  said  lot;  and  that  defendant  E.  Y. 
Brown  took  said  claim  from  said  company 
subject  to  all  ttw  equities  existing  between 
them  and  said  company,  and  subject  to  all 
defenses  they  had  against  said  claim  in  the 
hands  ol  said  ennpany. 

(8)  They  also  allege  that  they  are  stlU  re- 
siding upon  said  lot  No.  4  as  their  homestead, 
and  that  they  have  acquired  no  other  home- 
stead in  this  state,  and  that  the  sale  of  said  , 
lot  would  cloud  tbOx  title  to  homestead  and 
Injure  its  sale,  and  damage  than  $1,500. 

(9)  They  also  allege  that  about  June  8, 
1901.  undw  a  verbal  contract  made  with  W. 
H.  Bryant,  he  made  certain  improvements 
and  additions  to  said  house  on  block  4.  and  to 
furnish  tbe  material  and  work  for  which  they 
agreed  to  pay  him  $400  on  June  8.  1902,  and 
that  after  said  matuial  was  furnished  and 
truprovementi  made  to  said  house  they  exe- 
cuted to  said  Bryant  a  note  for  $400.  with  10 
per  cent  Interest,  for  said  material  and  Im- 
[ffovan^ts,  and  also  gave  him  what  pur- 
ported to  be  a  mechanic's  lien  on  said  lot  and 
house  to  secure  the  paymoit  ot  said  $400 
and  interest  and  that  said  W.  H.  Bryant  as< 
signed  and  transferred  aald  note  to  B.  Y. 
Brown;  but  tiwy  also  aver  that  said  B.  Y. 
Brown  has  no  lien  on  said  house  and  lot  to 
secure  the  payment  of  said  note,  because  said 
W.  H.  Bryant  xmrehaaed  the  material  and 
made  aaid  imirovanoite  und^  a  verbal  con- 
tract and  not  mder  a  wrlttai  contract  and 
tbe  same  was  not  acknowledged  by  W.  B. 
Featherstone  and  his  wlfSb  S.  &  Feather- 
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Btone^  as  required  by  law  to  give  and  fix  a 
lien  on  their  said  homestead,  to  secore  the 
payment  of  said  note  tor  fMO.  They  also 
aver  that  said  mechanic's  lien  is  a  cloud  upon 
their  title  to  their  lot  and  house,  and  dam- 
ages them  in  the  sum  of  $500,  and  that  the 
said  B.  T.  Brown  has  been  notlfled  that  he 
has  no  Hen  on  said  lot  and  house  to  secure 
the  payment  of  said  $400  and  interest  on  the 
same,  and  he  refuses  to  commence  suit  to 
foreclose  his  said  pretended  lien  cm  said 
house  and  lot,  and  la  now  fraudulently  at- 
tempting to  sell  said  house  and  lot  under  the 
said  deed  of  trust  executed  to  the  said  W.  F. 
Ramsey  to  secure  the  payment  of  said  note 
for  $881,  Intra^st,  and  attorney's  fees  men- 
tloned  in  said  note,  subject  to  the  said  pre- 
t^ded  mechanic's  Hen  for  $400  executed  to 
the  said  W.  H.  Bryant,  which  would  damage 
W.  B.  Featherstone  and  bis  wife  Mrs.  B.  S. 
iWtherstone  In  the  sum  of  $1,500. 

(10)  They  allege  in  the  original  petition 
that  W.  F.  Ramsey  had  adTertised  said  lot 
and  house  to  sell  the  same  under  the  trust 
deed  to  secure  the  payment  of  said  sum  of 
$881,  Interest,  and  attorney's  fees,  and  that 
under  said  original  petition  the  said  W.  F. 
Ramsey  and  E.  Y.  Brown  were  restrained  by 
Injunction  to  sell  said  l9t  and  house  under 
said  deed  of  trust ;  and  In  said  original  and 
amended  petition  th^  pray  the  court  to  have 
an  account  stated  and  made  between  B.  Y. 
Brown  and  themselTes,  to  ascertain  what 
amount,  If  any,  they  are  owing  B.  Y.  Brown 
on  said  claim  of  $881,  and  also  whether  or  not 
he  has  any  lien  on  said  bouse  to  secure  the 
payment  of  said  amount,  and  also  for  the 
court  to  decree  that  the  said  B.  Y.  Brown  has 
no  Hen  on  said  bouse  or  lot  to  secure  the 
payment  of  said  $400  on  said  pretended  me- 
chanic's Hen,  and  also  to  decree  that  Ihe  said 
B.  Y.  Brown  has  no  lien  on  said  house  and 
lot  to  secure  the  payment  of  the  said  note  of 
$881,  interest,  and  attorney's  fees,  ezc^  the 
sum  of  $300.  which  said  amonnt  W.  B.  Feath- 
erstone and  3.  S.  Featb^stone  agreed  to  pay 
the  said  Stratton  and  Hosbour  as  the  orig- 
inal contract  price  for  said  lot  No.-  4. 

Other  than  demurrers,  the  answer  of  de- 
fendants contains  a  general  denial,  and  ttie 
following  averments: 

"(5)  And  the  defendant  B.  Y.  Brown,  fur- 
ther answering  herein  for  himself,  r^re* 
sents  and  shows  to  the  court  that  <»i  or  about 
the  25th  day  of  January,  1001,  at  the  special 
instance  and  request  of  plalntllCs;  made  to 
him  through  w.  F.  Ramsey,  who  was  then 
acting  In  the  matter  as  their  solicitor  and 
agent,  he  advanced  to  plaintiffs  the  sum  of 
$881,  to  take  up  and  discharge  the  debt  then 
owing  to  the  said  Standard  Savinga  &  Ixun 
Company  by  the  plaintiflFa,  as  represented  by 
tbem  to  this  defendant  through  said  agent 
and  BoUdtor,  W.  F.  Rams^,  with  the  distinct 
understanding  and  agreement  that  tbe  lien 
then  bdd  by  said  company  to  secure  the  debt 
due  them  should  be  kept  aHv«  to  secure  this 
defradant  In  the  payment  ot  the  moneiy  so 


advanced  by  him ;  that,  in  pursuance  of  this 
understanding  and  agreem^t,  the  plaintiffs 
did  on  the  25th  day  of  January,  1901,  execute 
and  deHver  to  him  th^  certain  promiaBCHy 
note  of  $881  for  the  amount  so  advanced  by 
this  defendant,  due  In  two  years  from  date, 
with  interest  at  the  rate  of  10  per  c«it.  per 
annum  from  date,  with  10  per  c«it  attm-D^'s 
fees  If  placed  In  the  hands  of  an  attorney  tor 
collection,  or.  If  suit  was  brought  on  same 
after  maturity,  and  said  plaintiffs  at  the 
same  time  also  executed  and  deUvered  to  the 
said  W.  F.  Ramsey,  as  tmatee  for  the  benefit 
of  this  defendant,  their  certain  deed  of  trust 
on  said  lot  No.  4,  as  set  oat  and  described  in 
plaintiffs'  petition,  to  aecnn  payment  of 
said  note. 

**(6)  And  this  defendant  would  farther 
show  to  the  court  that,  at  the  time  he  ad- 
.  vanced  to  the  plaintiffs  the  $881  as  aforesaid, 
he  had  no  notice  of,  nor  any  reason  to  snspect, 
any  Infirmity  or  vice  in  the  Hen  on  the  land 
as  made  to  him,  or  In  the  H^  held  by  the 
loan  company,  or  by  virtue  of  the  purchase- 
money  note,  or  that  said  defuidante  either 
of  them  pretended  to  have,  or  bfid,  any  bcnne- 
stoad  light  or  claims  superior  to  the  liens 
conveyed  to  him,  and  evidenced  by  the  Instru- 
ments made  to  blm  and  the  records  of  John- 
son county ;  that  it  (if)  there  was  any  claims 
or  homestead  right  In  defendants,  or  eittiw 
of  than,  to  the  property  so  pledged,  which 
he  does  not  admit  but  especially  denies,  then 
he  says  the  plalntlflB  did  not  give  him  any 
notice  of  same,  bat  by  their  acts  and  conduct 
in  soliciting  blm  to  advance  the  money  to 
take  np  the  debt  to  the  loan  company,  and  in 
executing  the  note  and  deed  of  troat  to  se- 
cure the  money  so  advanced  by  tiiis  defend- 
ant,  th^  nnlawfolly  and  fraudulently  oaa- 
cealed  and  covered  up  from  defendant  their 
homestead  claims,  and  any  claim  or  defense 
to  the  debt  due  the  loan  ampany,  or  to  the 
note  given  for  the  purchase  money  of  said 
lot  And  this  defendant  further  says  that  be 
advanced  the  $881,  as  aforesaid,  at  the  solit^ 
tatlon  of  plaintiffs,  and  at  their  special  In- 
stence  and  request,  in  good  faltli.  without  a(h 
tlce  of  any  defense  to  the  note  fw  the  pur- 
chase money,  or  the  note  In  tbe  bands  of  tb» 
loan  company,  relying  upon  the  represoita- 
tlons  and  acta  of  the  plalntUto;  and  that 
said  soUcitations  and  acts  of  the  plaintiffs  In 
concealing  from  him  their  said  defenses  to 
said  note  they  deceived  the  defendant  as  to 
their  defenses  against  said  notes,  and  fiund- 
ulently  and  wrongfully  lodoced  him  to  ad- 
vance the  money  to  pay  tbem  off :  wherefore 
he  sa^  the  ptaintifb  are  now  estopped  in 
equity  and  good  conscience  fran  setting  op 
and  claiming  tiielr  pretended  lunnestead  right 
or  claims  In  said  property  as  against  this  de- 
fmdant 

"(7)  And,  for  further  answer,  the  defendant 
says  tbBt  It  Is  true,  aa  allied  In  plaintiffs' 
petition,  that  thej  did  on  or  about  tbb  8th 
day  of  Jane,  1901.  enter  Into  a  contract  wttb 
W.  H.  Bryant  to  make  certain  loproTements 
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additions  iii«itloned  In  plaJnttSs'  peti- 
tion,  for  which  they  agreed  to  pay  him,  the 
88fd  Biyant,  the  snm  of  $400,  due  on  January 
8,  1802,  and  that  nld  contract  was  In  writ* 
iDtr,  and  dnly  signed  and  acknowledged  by  tiie 
plaintiffs,  and  recorded  aa  the  law  directs; 
that  said  written  instmment  or  contract  was 
recorded  In  Book  4.  pp.  211  and  212,  of  Me- 
chanic Lien  Records  of  Johnson  connty;  bnt 
defendant  qpedally  denies  that  said  contract 
was  entered  Into  and  aliened  and  acknowl- 
edged after  the  work  was  done  and  the  mate- 
rial was  placed  on  the  said  lot,  and  that  no 
lien  was  fixed  thereby  on  said  homestead  aa 
Bet  out  In  plaintiffs'  petition.  For  this  rea- 
son, defendant  allies  the  tacts  to  be  that 
some  time  prevloos  to  the  date  of  the  written 
contract  the  plaintiffs  entered  into  a  verbal 
agreement  with  the  said  W.  H.  Bryant  to 
erect  and  make  certain  improvements  on  the 
said  lot  to  the  value  of  about  |900,  he,  the 
said  Bryant,  to  do  the  work  and  furnish  the 
material  at  Us  own  cost  and  expense;  that 
by  said  agreement  the  work  and  material  was 
tfi  be  paid  for  by  the  plaintiffs  In  cash  as  the 
Improvements  advanced,  and  that,  after  abont 
$S00  worth  of  the  work  and  Improvements 
were  pot  np  and  paid  for,  the  plaintiffs  In- 
formed the  said  Bryant  that  they  were  out  of 
money  and  could  make  no  more  cash  pay- 
ments on  said  contract;  Uiat  the  said  Bryant 
then  declined  and  refused  to  proceed  further 
with  the  work,  unless  he  was  made  secure  by 
a  Iten  on  the  property  for  the  work  and  ma- 
terial thereafter  to  be  furnished  and  done; 
that  the  plaintlffa  then  entered  into  the  con- 
tract and  agreement  In  writing  with  the  said 
W.  H.  Bryant  signed  and  acknowledged  aa 
required  by  law,  to  fix  and  secure  a  mechan- 
ic's Hen  upon  the  homestead  as  set  out  in 
plaintiffs'  petition;  that  after  said  contract 
so  altered  into  was  signed,  acknowledged,  re- 
corded as  aforesaid,  the  said  W.  H.  Bryant, 
in  pnrsuance  of  same,  fomlahed  the  material, 
work,  and  labor  to  complete  said  improve* 
ments  and  additions,  to  the  value  of  $400; 
that  all  the  material,  labor,  and  wcoA  for 
which  said  $400  note  was  given  to  secnre  was 
pot  on  said  lot  after  said  contract  was  eu- 
cuted  and  recorded  as  aforesaid. 

**And  this  defendant  farther  shows  that, 
at  the  time  said  vrrlttai  omtract  was  entered 
Into  and  said  mechanic's  lien  was  created, 
tlie  plaintUts  executed  and  delivered  to  the 
said  W.  H.  Bryant,  or  order,  their  certain 
promissory  note  for  said  $400,  with  10  per 
rent.  Interest  tbraeon  firom  date,  due  and  pay- 
able on  or  b^ore  12  months  from  the  date 
thereon*  and  10  pw  cent  on  the  amoont  dne 
aa  attorney's  fees,  if  placed  In  the  bands  of 
an  attorney  for  eDilectl(m,  or  mlt  was  brought 
on  same  after  maturity;  tiiat  the  paynmit 
of  said  note  was  aecnred  by  the  said  me- 
chankTa  lien  im  said  i»roperty;  that  on,  to 
wit,  tlie  lOtta  day  of  June.  1901,  the  said  W. 
U.  Bryant  tor  a  ralnable  consideration  paid 
to  him  by  tUs  defokdant  transforred  and  In- 
dorsed said  note  to  this  defendant,  and  this 


defendant  Is  now  the  1^^  and  equitable 
owner  and  holder  of  said  note;  that  the 
whole  of  said  note  Is  now  dne  and  payable, 
save  and  except  toie  year's  Intnest  on  same, 
which  has  been  paid,  bnt  to  pay  the  balance 
due  on  same  or  any  part  tiierectf,  though 
often  requested  so  to  do,  the  plalntltCs  have, 
and  do  now,  wholly  tailed  and  refused  to 
pay,  to  defendant's  damage  In  the  sum  of 
$600;  that,  by  reason  of  plalntUTa  tailure 
and  refusal  to  pay  said  note,  d^endant  has 
been  com[>elled  to  place  same  in  the  hands 
of  an  attorn^  fw  collection  and  bring  suit 
on  same^  to  his  further  damage  In  the  anm 

of  $ioa 

"And,  further  answering  herein,  this  de- 
fendant represents  and  shows  to  the  court 
that  if  It  be  true,  as  set  out  In  plaintiffs' 
petition,  that  the  work  waa  done  and  the 
matOTlal  furnished  to  make  the  improve- 
ments on  said  lot  No.  4  before  the  signing^ 
acknowledging,  and  filing  of  said  contract 
which  he  does  not  admit  but  specially  denies, 
thai  be  says  the  plalntlfCa  should  not  be  al- 
lowed to  urge  said  defense  or  defeat  the 
on  said  lots  by  reason  of  said  facts,  for  he" 
says  be  purchased  said  note  In  good  faith 
before  maturity,  paying  a  valuable  consid- 
eration for  same,  wltbout  any  notice  of  any 
defect  or  defense  against  said  mechanic's 
lien;  and  he  further  represents  and  shows 
to  the  court  that  If  said  mechanic's  lien  is 
defective  for  reasons  set  forth  In  plaintiff's 
petition,  which  he  does  not  admit  but  denies, 
then  he  ssys  the  plaintiffs  willfully,  wrong- 
fully, and  fraudulentiy.  and  with  the  Intent 
to  deceive  and  mislead  other  parties  who 
might  purchase  said  note,  executed  the  same 
and  acknowledged  and  recorded  said  contract 
and  mechanic's  Hen,  and  that  this  defendant 
was  thereby  deceived  and  misled,  and 'that 
relying  upon  the  tmthfuUiess  of  the  facts 
set  forth  In  said  instruments  and  records, 
he  purchased  said  note  in  good  faith,  and 
without  notice,  as  aforesaid,  of  any  hidden 
defect  in  said  lien  and  note;  wherefore  he 
says  plaintiffs  are  estopped  fr<nn  now  settinc 
np  said  defense  against  them.  And  this  de- 
fendant further  shows  to  the  court  tiiat  said 
note  for  $881  Is  now  due  and  unpaid,  exc^ 
the  Interest  for  one  year,  and,  thou^  ottea 
requested  to  do  so,  tlie  plaintiffs  have  here- 
tofore, and  do  now,  wholly  fall  and  refuse  to 
pay  the  balance  due,  or  any  part  thereof,  to 
his  damage  In  the  sum  of  $1,200.  He  furthtt 
shows  that  by  reason  of  said  failure  to  pay 
said  note  he  has  been  compelled  to  place  same 
in  the  hands  of  an  attorney  for  collection 
and  to  bring  suit  thereon,  to  his  further  dam- 
age in  the  sum  of  $^'' 

The  case  was  sobmltted  by  the  trial  court 
to  the  jury  i^on  the  following  special  is- 
toes: 

"First  Was  the  bonse  that  was  moved 
from  the  Teller  two-acre  block  to  said  lot 
No.  4  in  block  A  of  the  Hoshonr  Addition 
the  s^arate  property  of  the  plaintiff  S.  81 
Featberstonef 
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"Seccmd.  Did  the  note  executed  by  W.  B. 
Featherstone  and  wife  to  Stratton  and  Hos- 
honr  for  $750,  and  referred  to  In  the  deed 
from  Stratton  and  Hoshour  to  W.  B.  Feather- 
stone,  ezpreBB  or  represent  the  true  consid- 
eration, or  the  true  amount  ^reed  to  be  paid, 
for  said  lot  4  in  block  A  of  the  Hoabour  Ad- 
dition in  that  transacti(HiT 

"Third.  If  70U  answer  tbe  last  above  que»- 
tlon  in  the  negatlTO,  then  state  what  portton 
of  the  amount  of  said  note  referred  to  In  said 
question  represented  tiie  actual  or  true 
amount  agreed  to  be  paid  tor  said  lot  fa  said 
transaction?  If  you  answw  question  No.  2 
In  the  afflrmatlTe,  you  need  not  aneww  this 
question. 

"(2)  In  connection  with  sncceedii^ 
question  No.  4,  the  court  Instructs  yon  as 
follows:  Notice  to  a  duly  authorized  &g&it 
Is  notice  to  his  principal,  and  notice  to  an 
authorized  agent  of  the  Standard  SaTinga  & 
Loan  Company  would  be  notice  to  said  com- 
pany. If,  bowevOT,  an  agent  ceases  to  act  in 
good  forth  for  his  principal,  and  enters  In 
.collusion  with  another  person  for  the  pur- 
pose of  pracfldiv  in  the  intwest  of  such  per- 
son  a  fraud  or  imposition  upon  his  principal, 
the  agent  would  not  be  regarded  as  the  agent 
of  his  principal  in  such  tranaactlMi,  and  hla 
knowledge  In  refnence  to  matters  relating 
to  such  trannctlon  would' not  bind  or  be  no- 
tice to  bis  principal  with  referraee  thereto. 
So.  In  this  case.  If  you  hellere  ttom  the  evi- 
dence that  the  said  W.  H.  Slratton  was  at 
the  time  in  question  the  duly  authorized 
i^ient  of  the  Standard  Savings  &  Loan  Com- 
pany, but  shall  fnrtbo-  believe  from  the  evi- 
dence tiiat  at  sodi  time  he  enttted  Into 
lusion  with  the  plaintiff  W.  B.  Peatherstcme 
to  have  the  said  9^  note  oeented  by  Feath- 
erstone and  wife  to  Stratton  and  Hoahonr 
express  other  than  the  true  consideration  or 
amount  agreed  to  be  paid  toj  Featherstone 
and  wife  for  said  lot  4.  If  the  same  did  ex- 
press or  r^resent  other  than  the  true  consid- 
eration tor  sold  lot.  tor  the  pnrpc»e  of  in- 
ducing his  company  to  advance  upon  said 
note  tiie  amount  thereof  as  stated  In  Its 
face,  and  fw  the  purpose  of  practicing  a 
fraud  or  Imposition  upon  said  company  In 
such  transaction,  and  In  socb  tramactlon  he 
did  not  act  In  good  talth  for  bis  [ninclpal. 
then  In  such  event  the  said  Stratton  would 
not  be  In  law  considered  as  having  acted  as 
the  agent  of  said  company,  and  notice  or 
knowledge  acquired  by  him  in  refer«ice  to 
matters  to  which  such  colluaion.  If  there  was 
any,  related,  would  not  be  binding  v^oa  said 
company,  and  would  not  be  notice  to  said 
company  In  reference  to  such  matters.  On 
the  other  hand.  If  from  the  evldmce  you  be- 
Here  that  at  such  time  the  said  Stratton  was 
the  duly  authorized  agent  of  said  company, 
and  that  In  said  transaction  he  acted  In  good 
faith  for  said  Company,  and  wittiout  any  col- 
lusion wttb  the  plaintiff  W.  B.  Featherstone 
to  practice  a  firaud  or  Imposition  upon  said 
company  with  reference  to  the  consideration 


for  said  lot  as  expressed  In  said  note,  then 
any  knowledge  acquired  by  him  in  the  course 
of  Ills  buslnees  In  reference  to  such  transac- 
tiim  would  be  binding  upon  said  compauy, 
and  would  cQUstltute  notice  to  said  company. 
Observing  the  forcing  Instructions,  U  you 
have  answered  foregoing  question  Na  2  In 
the  n^tlve^  yon  will  answer  the  foUowing 
question: 

"Fourth.  Did  the  Standard  Sa^ngs  *  Lioan 
Compauy  of  Dalla^  Tex.,  at  the  time  it  took 
vp  and  paid  dt  the  said  $7S0  note  above  re- 
ferred to,  have  actual  nolioe  that  the  true 
consideration  t^t  said  lot  Na  4,  In  tlie  sale 
of  the  same  by  Strattm  and  Hoshour  to 
plaintiff  W.  B.  Featherstone,  was  other  than 
the  amount  stated  in  the  face  of  said  note? 

"Fifth.  Had  the  |7C0  note  executed  by  the 
plalnttflVi  herein  to  the  Standard  Savl^ga  A 
Loan  Company  matured  at  the  time  that  the 
defendant  D.  T.  Brown  made  the  loan  in 
question  to  the  plaintiffs  tat  which  they  ex- 
ecuted a^  delivered  to  him  the  note  tor 
9881  in  question? 

"Sixth.  At  the  time  the  defendant  E.  Y. 
Brown  made  the  loan  in  question  to  tbe 
plaintiffs  for  which  thc^^  executed  him  tb^ 
sold  9881  note,  and  he  took  up  the  said  9750 
note  due  said  loan  omipany,  did  be  do  bo'  In 
good  faith,  and  without  actual  notice  of  the 
true  consideration  ot  said  lot  4  agreed  to  be 
paid  by  the  plaintiffs  in  tbe  transactliHi  of  ite 
purchase  ttom  Stratton  and  Hoshour  being  I 
other  than  tbe  amount  stated  in  said  note? 

"Seraith.  Waa  there  any  contract  or  agree- 
ment entered  into  by  and  between  tbe  plain- 
tiff  W.  B.  Featberatone  by  which,  upon  tbe 
said  note  for  9881,  the  said  a  Y.  Brown,  with 
Intention  on  hie  part  to  do  ao,  was  to  charge 
or  receive  as  interest  more  than  10  per  cent 
per  annum  upon  the  principal  of  said  note? 

"Elfl^th.  If  you  aunrar  tbe  foragolns  ques- 
tion 7  in  the  affirmative^  what  amoont  of 
intonst  In  eneas  of  10  per  cent,  per  annum 
on  the  principal  of  said  note  waa  tike  said 
Brown  to  dia^  vt  reoslve  1^  sach  agree- 
mentT 

"Ninth.  What  amount  as  totereet  has  been 
paid  tbe  plaintiffs  to  the  said  B.  Y.  Brown 
on  said  9881  note? 

"Tenth.  What  U  the  value  of  aald  lot  4  at 
this  time,  witii  Improvanenta  thereon? 

"Eleventh.  What  Is  the  value  of  lot  4  with- 
ont  such  Improvementa? 

"Twelfth.  Were  the  material  and  labor  con- 
templated to  be  furnished  and  performed  un- 
der tbe  mechanic's  Uea  contract  In  question 
Altered  Into  by  and  between  plaintiff,  and 
for  which  their  9400  note  was  executed  in 
favor  of  W.  H.  Bryant,  furnished  and  pw- 
formed.  and  said  contract  performed,  aftv 
tbe  execution  tbereof  ? 

"Thirteen.  If  you  have  answ««d  the  last 
above  question  in  the  afflnnattv^  you  need 
not  answer  thla  question,  but  It  yon  have 
answered  the  same  In  the  n^tlve^  yon 
will  then  answer  thla  question:  What  waa 
the  reasMiable  value  oS  aild  mechuUifa  Uen 
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contract  aa  determined  by  the  value  of  the 
material  and  labor  that  were  furnished  and 
performed  thereunder,  and  of  the  serrtces 
of  the  said  W.  H.  Bryant  in  the  supervision 
of  and  attending  to  the  work  la  the  comple- 
tion of  said  bouse  at  the  time  thereof,  after 
the  execution  thereof? 

"Fourteenth.  Did  the  plaintiff  W.  B. 
Featbentone  In  his  n^tiatlon  with  W.  F. 
Ramsey  In  regard  to  procuring  the  note  due 
said  loan  company  to  be  taken  up,  or  secur- 
ing the  money  with  which  to  take  up  the 
same,  by  any  conduct,  acts,  or  representations 
on  his  part  Induce  the  said  W.  F.  Ramsey 
to  believe  that  the  amount  of  said  note  rep- 
resented the  true  consideration  agreed  to 
be  paid  by  the  plaintiffs  in  the  original  pur- 
chase of  said  lot  No.  4? 

"Fifteenth,  If  yoo  have  answered  ques- 
tiOQ  No.  14  in  the  negative,  you  need  not 
answer  this  question.  If  you  have  answered 
same  in  the  afflrmatlTe,  you  will  then  answer 
this  question:  Was  such  acts  and  conduct 
or  representation  upon  the  part  of  plaintiff 
W.  B.  Featherstone,  referred  to  In  the  fore- 
going question,  done  or  made  by  him,  know- 
ingly, tor  the  purpose  of  inducing  the  same 
W.  F.  Ramsey  to  believe  that  the  amount  of 
said  note  as  stated  in  its  face  represented 
the  true  ctmslderatlon  for  said  lot  4,  or  the 
true  amount  agreed  to  be  paid  for  same  In 
the  transaction  of  his  purchase  aforesaid,  and 
for  the  purpose  on  his  iiart  of  Inducing  such 
person  whom  the  said  Ramsey  might  procure 
to  take  up  said  note,  or  from  whom  he  might 
procure  a  loan  for  that  purpose,  to  act  there- 
on in  making  such  loan? 

"Sixteen.  If  yon  have  answered  foregoing 
qnestlons  Nos.  14  and  IS  In  the  affirmative, 
did  the  defendant  E.  T.  Brown,  In  making 
the  loan  In  question  for  which  plalntUFs  exe- 
cuted to  him  their  note  for  $881,  act  and  rely 
npon  such  acts  or  conduct  or  representation 
of  the  plaintiff  W.  B.  Featherstone,  if  any, 
as  done  or  had  by  said  plaintiff  In  the  ne- 
gotiation by  plaintiff  with  the  said  Ramsey, 
or  made  to  him  by  said  plaintiff  in  such  nfr 
gotlatlon? 

"Seventeen.  For  whom  was  the  said  W. 
F.  Bamsey  acting  in  the  acts  done  by  him,  or 
part  performed  by  blm.  in  the  n^sotlatlon 
of  the  loan  procured  by  plaintiffs  from  the 
said  B.  T.  Brown?^ 

The  answer  of  the  Jury  to  the  questions 
proponnded  Is  as  follows:  "Question  1. 
Tee.  Question  2.  No.  Question  8.  $300. 
Question  4.  Tes.  Question  6.  Yes.  Ques- 
tion 6.   Tes.   Question  7.   No.    Question  8. 

 .   Question  9.   $88.10.   Question  10. 

92,600.  Question  11.  $1,000.  Qnestion  12. 
No.  Qnestion  13.  $300.  Question  14.  Tes. 
Qnestion  16.  Tes.  Question  16.  Yes. 
Question  17.  Plaintiffs.  Special  Instrnction 
No.  1,  requested  by  defendant  Yes." 

The  trial  court,  upon  the  verdict  at  the 
Jozy,  rendered  Judgment  substantially  as  fol- 
lows: In  favw  of  B.  Y.  Brown  against  W. 
B.  FeatHentone  for  the  sum  of  $1,192JS0, 


with  10  per  cent  Interest  per  annum  on  said 
note  for  $881,  and  also  for  $4S9.50,  with  10 
per  cent  interest  per  annum,  on  said  note 
for  $400,  and  that  the  said  E.  T.  Brown  had 
a  lieu  on  lot  No.  4  mentioned,  as  against  the 
said  W.  B.  Featherstone  and  S.  S.  Feather- 
stone, to  secure  the  payment  of  $1,192.50 
and  Interest,  and  also  bad  a  lien  on  said  lot 
and  improvements  against  W.  B.  Feather- 
stone to  secure  the  payment  of  $334.18  of 
the  said  $489.50,  with  10  per  cent  Interest 
per  annum  on  said  sum  of  $334.18,  and  fore- 
closed said  Hen  on  said  lot  and  improvements 
on  same  against  W.  B.  Featherstone  and  S. 
S.  Featherstone,  and  ordered  said  lot  and 
improvements  sold  to  satisfy  said  lien,  and 
also  rendered  Judgment  against  W.  B. 
Featherstone  and  Si  S.  Featherstone  and  their 
sureties  for  all  cost  In  favor  of  E.  T.  Brown 
and  W.  P.  Bamsey,  and  also  dissolved  the 
writ  of  injunction  which  had  previously  been 
issued  In  this  cause. 

There  is  no  statement  of  facts  In  the  rec- 
ord. The  Judgment  of  the  court  established 
the  amounts  due  by  Featherstone,  and  fore- 
closed the  Hen  against  him  and  hU  wife, 
the  plaintiff  In  error,  on  the  property  de- 
scribed In  the  Judgment,  for  the  amounts 
therein  stated. 

It  is  Insisted  In  plaintiff  In  error's  first 
proposition,  under  her  thirteenth,  fourteenth, 
fifteenth  and  sixteenth  assignments  of  error, 
that  the  Judgment  was  unauthorized,  because 
the  verdict  of  the  Jury  did  not  find  that  any 
sum  was  due  or  owing  the  defendant  in  error 
Brown,  and  that  a  Hen  existed  against  the 
property  in  controversy.  It  la  true  that  the 
verdict  does  not  aflSrmatively  state  that  a 
Hen  existed,  nor  was  the  issue  submltied 
to  the  Jury,  but  the  trial  court  doubtiess, 
from  the  evidence  before  it,  reached  the 
conclusion  that  Featherstone  was  liable  for 
the  amounts  for  which  Judgment  was  ren- 
dered, and  that  a  lien  existed  ajrainst  the 
pnH>erty  for  the  amount  stated  In  the  Judg- 
ment There  are  no  facts  In  the  record  by 
which  we  can  test  the  correctness  of  the 
Judgment  In  this  respect  Therefore,  in  view 
of  article  1331  of  the  Revised  Statutes  of 
1895,  we  must  take  the  action  of  the  trial 
court  aa  conclusive  upon  this  qnestion. 

There  are  some  other  pro[K)Bltions  present- 
ed under  these  assignments,  wherein  It  Is 
contended  tbat  the  verdict  of  the  Jury  did 
not  anthorize  the  forecIosiu«  of  a  Hen  on  the 
property  In  question  for  a  sum  greater  than 
$600,  and  that  the  Judgment  of  the  court  was 
contrary  to  the  verdict  In  this  respect 
With  reference  to  the  $750  note,  the  Jury 
did  find  that  the  true  consideration  was  ^00, 
but  there  is  a  finding  to  the  effect  that  the 
defendant  in  error  Brown,  when  he  acquired 
the  note,  had  no  knowledge  that  the  con- 
sideration was  less  than  stated  In  the  face 
of  the  note,  and  that  he  took  up  the  note  at 
the  request  of  the  agent  of  the  plaintiff  In 
error,  based  npon  representations  substan- 
tially to  the  effect  tbat  the  amomit  for 
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wbldi  the  plaintiffs  In  error  were  liable  was 
correctly  stated  In  the  face  ot  the  note. 
This  Issne  of  estoppel  was  imeaited  In  the 
charge  of  the  conr^  and  a  finding  of  the 
Jury  thereon  was  favorable  to  the  defendant 
In  «Tor,  and  we  think  bis  finding  was  sot- 
flclent  haste  for  the  judgment 

We  are  also  of  the  i^ilnlon  that  tbe  conrt 
correctly  rendered  Judgment  In  favor  at  the 
defendant  In  error  on  tin  HOO  note  In  cott- 
troversy.  It  Is  tme  that.  In  answer  to  th« 
twelfth  and  thirteenth  qoestlons  propoonded, 
the  jury  stated  that  9S00  was  the  reasonable 
value  of  the  material  and  labor  fnmlsbed 
by  Bryant  and  the  swrlces  performed  by 
him  In  the  conq>letion  and  etectlim  of  the 
Improvemmts.  The  trial  court  In  Its  judg- 
ment did  not  fweclose  the  Uen  on  the  prop- 
erty as  to  this  Item  to  the  full  extent  of 
$400,  the  amoont  stated  In  tlw  note.  But, 
however,  we  cannot  see  that  tmta  was  cun- 
mltted  In  entering  the  judgment  upon  this 
Item,  or.  In  view  of  the  tact  that  there  Is  no 
evldmce  In  the  record,  we  could  not  say  that 
error  would  have  been  committed  If  the  court 
had  rendered  jo^ment  foredoalnc  the  Uen 
for  the  full  amount  stated  In  the  nota  As 
said  before^  the  note  was  ancnted  for  |40(^ 
and  the  plalntlfla  In  error  would  be  liable 
to  Brown  for  the  full  amount  of  the  not^  al- 
though it  exceeded  the  reasonable  valoe  of 
the  material  and  labOT  fiirnisbed  Bryant 
In  the  otmstmctlon  of  the  premises. 

Whatever  homestead  question  there  might 
have  been  In  tb»  case,  if  any,  that  was  devel- 
oped on  the  trial  of  the  case  below,  whldb 
would  tiirow  light  tqpon  and  tcmd  to  explain 
the  twelfth  and  thirteenth  qnestlcms  pro- 
pounded and  the  verdict  of  the  jury  In  re- 
sponse thereto,  cannot  be  cMisidered  and 
passed  nj^n  m  this  question,  or  any  other 
that  arises  in  the  case,  because  there  Is  no 
finding  of  the  jniy  w  trial  conrt  In  favor  of 
the  idalntlffs  In  wror  that  the  property  In 
question  was  their  homestead,  and,  there 
being  no  stetement  of  focte  in  the  record, 
we  are  not  to  a  condition  to  pass  upon  any 
question  that  might  be  suggested  to  the  brief 
of  platotlff  to  ema  on  the  homestead  issue. 

It  is  totlmated  to  tbe  seventh  i^t^^tton 
under  these  asslgnmento  of  aror  that  the 
stetute  to  question  which  authorised  the 
court  to  oiter  judgment,  to  the  absence  of  a 
finding  by  the  jury  vpoa  special  tasnes,  is 
unconstitutional,  and  that  the  iK>wa>  ol  the 
court  to  r«iderlng  the  judgment  Is  only  limit- 
ed to  the  facts  actually  found  and  estobllshed 
by  tbe  verdict  We  will  not  undertake  to 
discuss  this  question,  bat  dispose  of  It  merely 
with  the  stetement  that  the  stetote  to  qne^ 
tion  Is  not  subject  to  the  cmstitotional  ob- 
jection ur^ed  agatost  It 

There  are  some  objections  to  tiie  action  of 
the  court  to  rinsing  to  render  judgment  to 
accordance  with  the  theory  of  the  platotUf 
to  error,  which  are  to  effect  disposed  of  by 
what  has  been  said  upon  the  other  questions 
discussed. 


There  are  also  some  asslgnmento  complato- 
Ing  of  the  action  of  the  court  to  refusing  to 
submit  cwtato  bumes  to  the  jury.  Than  be- 
ing no  stetement  vt  facte  to  the  reoordL  we 
are  not  to  a  position  to  say  wheOtae  enor 
was  or  not  committed  to  refostog  those 
cha^s. 

Jndgmwt  afilrmed. 


DB  BABRERA  v.  FROST  et  al.* 
(Oonrt  of  OlTlI  Appeals  of  Texas.   May  24, 

1905.) 

1.  Wife's  Sbfasatx  Psopebtt  —  Cowuhitt 

PbOPGBTT— MOSTOAGES— BxcnvEB. 

In  a  salt  by  a  wife  to  cancel  a  deed  of 
trust  given  by  husband  and  wife  on  her  aepa.- 
rate  property,  the  court  having  canceled  tbo 
deed  of  trust  and  appointed  a  receiver,  a  con- 
tention that  It  was  error  to  aathoriie  tbe  re- 
ceiver to  collect  the  rents  to  the  exclusion  of 
plaintiff,  on  the  ground  that  the  husband  hav- 
uig  ceased  to  contribute  to  the  c^leetlon  oi  thb 
rents,  and  having  been  deprived  of  his  stat- 
ator.T  nower  to  manage  the  pnmerty,  the  rents 
becair  '  the  separate  property  w  tiiie  wUi%  was 
without  merit 

2.  Bau— Dunuion  or  Bxceivbbship. 

Where  a  wife  sued  to  cancel  a  deed  of  trust 
given  by  her  and  her  husband  on  her  separate 
property  to  secure  his  debt,  it  was  not  error,  in 
appointing  a  receiver,  not  to  limit  by  the  de- 
cree the  reeelvmhip  to  the  period  dnraig  wUdi 
the  marriage  relation  might  oonttooe. 
8.  Samk— Rbitts. 

The  deed  of  trust  having,  by  Ita  terms, 
been  a  cbarge  on  the  rents,  and  the  decree 
having  canceled  the  deed  trust  only  in  ao 
far  as  it  affected  the  wife's  separate  property,  it 
was  proper  to  appoint  a  receiver  to  collect  the 
rents. 

4.  Wife's  Sepabate  Pbopebtt— UonroAOB— 
RiORT  TO  KxTBRD— Husband's  Authorttt. 
A  husband  has  no  aathority  to  extend  any 
Indebtedness  secured  by  a  mortgage  on  the 
wife's  separate  propertj. 
B.  Sauk  —  Expbebs  Authobitt  fob  BxTxir> 

BION. 

,  A  deed  of  trast  given  by  a  husband  and 
wife  on  her  sq^arate  property  to  secure  his  note, 
provided  that  any  extension  might  be  made,  or 
any  part  of  the  security  released,  withont  al- 
tering or  diminishing  the  lien  in  favor  of  any 
Junior  incumbrancer,  etc,  or  any  other  persons 
acgairing  any  interest  to  the  propato.  Heid, 
that  snch  provision  contemplated  only  subse- 
quent incumbrancers  or  purchasers,  and  did  not 
authorize  the  husband  to  extend,  and  deprive 
the  wife  of  any  rights  she  might  have  by  reason 
of  an  exteanon  not  participated  to  by  her. 
e.  Samk  —  HusnAiro's  InsoLvanoT  —  Dxs- 

CHABOE  OF  SecnBITT. 

Tbe  insolvency  of  a  husband  does  not  af- 
fect the  rule  that  a  contract  of  extension  of  his 
debt  not  participated  in  1^  the  wife,  dis- 
chances  her  propwty,  whldi  stands  as  secarity 

for  the  debt 

7.  Save. 

Where  a  new  agreement  betwera  a  debtor 
and  creditor  la  that  uie  debtor  shall  pay,  at  tbe 
end  of  a  period  agreed  on  for  an  extension,  pre- 
cisely tile  same  sum  due  at  the  time  the  agre^ 
ment  was  entered  into^  the  surety  is  never- 
theless released. 

8.  Wm's  BxPABAn  FB0FnTT-^<»raAa»— 

SUBBTTStnP. 

Sayles'  Ann.  Civ.  St  1807,  art  2970,  pro- 
vides that  a  wife  may  contract  debts  for  ex- 
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peamm  inconed  for  tbe  benefit  of  her  separata 
proparfr.  Held,  that  where  a  buaband  became 
uable  for  borrowed  money  bj  siving  bit  note 
therefor,  and  he  and  tbe  wife  gave  a  deed  of 
trust  on  her  separate  property,  bnt  aome  of  tik* 
money  was  applied  to  satisfy  tax  liana  on  that 
pTopw^  and  lor  other  porpoaea  tor  tha  bena- 
nt  of  ue  wife*!  separate  estate,  and  the  mort- 
gage, by  Its  terms,  secured  liens  on  lands  ac- 
qmred  by  the  wife  aa  her  separate  eatate,  aa  to 
sndi  portlonB  of  tbe  debt  tbe  wife  waa  not  a 
Burei^,  and  benea  waa  not  released  by  the  hoa- 
bann  eztenaiona  of  tha  debt  not  participated 
in  by  her. 

Ai>pe<d  from  District  Oourt,  Bexar  Coun- 
ty; A.  W.  Seellgson.  Jndge. 

Aetixm  hs  jQlla  Gadoia  de  Barrera  against  i 
T.  O.  SYott  and  others.  Fnmi  a  judgment  In  ' 
tsTor  of  dnfftfidants,  plaintiff  appeals.  Be-  , 
Tersed  on  croes-asslgnmcmts. 

Oea  a  Altgelt,  for  appellant  Ball  ft  : 
Ingmm,  for  antellees. 

JAMBS,  a  J.  Appellant  sued  to  cancel  a  I 
deed  of  tmat,  alleging  that  abe  Joined  her 
IniBband,  Jnan  91.  Barren,  in  tbe  deed  oC 
trust  on  ber  separate  property  to  aeciire  T.  ! 
C  Froat  In  the  payment  at  a  note  doe  him  | 
hy  her  hnsbsjodt  and  dalmhig  that  hw  prop-  j 
crty  waa  dlscha^ied  by  reason  of  four  dlf-  ; 
taent  foctenalons  granted  her  hnsband  wllti-  ! 
oot  bar  knowledge  or  conaoit  The  dtfenfr  i 
anta  were  T.  a  Fmst  and  X  T.  Woodhnll,  i 
tbe  latter  being  the  trustee.  Mr.  Frost  bar-  j 
Ing  died,  his  Independmt  execotrlx  became  ; 
a  party. 

Tbe  dafanBM  set  iq>  woo  nrlons:  (1)  , 
Tbnt  tba«  bad  beoi  no  extensions,  but  only  1 
tndulgenoBS.  ^  If  any  extension,  tbe  same 
was  at  tbe  Instance  of  plaintiff,  through  hm 
agents,  and  tbe  paymoita  of  intsreat  ware 
made  ont  of  plalntUTa  fonds,  with  her 
knowledge  and  consent  (8)  That  tbe  exten- 
sion, if  any,  was  procured  by  plaintiff's  hus- 
band, who  had  the  right  to  extend  same  wltb- 
oat  releasing  plaintiff's  property.  (4)  That 
by  sDCh  extension,  if  any,  the  indebtedness 
was  not  augmented  oe  increased,  In  that  the 
amoont  doe  at  tb»  expiratkm  of  the  exten- 
eion  was  exactly  tbe  amount  previoualy  doe, 
and  therefore  then  was  no  damage  to  plaln- 
tur.  (S)  That  by  tbe  terms  of  the  deed  of 
trust  it  was  contnnplatod  that  the  Indebted- 
neas  could  and  might  be  extended,  by  tbe  hus- 
band. (6)  That  her  husband  was  and  is  In- 
solvent, and  jmyment  of  the  note  conld  onl/ 
be  made  ont  of  tbe  pnqierty  of  plaintiff,  snd 
therefore  an  axtaislon  did  not  affect  tbe 
matter.  (7)  That  94,000  of  the  f6,000  note 
for  which  tbe  deed  of  trust  sought  to  be  can- 
celed was  given  was  secured  by  previous 
deeds  of  trust  on  plalntUTs  same  property, 
and,  the  husband  being  insolvent  tbe  same, 
being  an  incumbrance  upon  her  property, 
was  her  debt,  and  the  novation  or  extenstoD 
vt  mub  debt  moving  it  into  the  $5,000 
note  was  for  tbe  benefit  of  and  to  protect 
plalntUTs  property  from  foreclosure  under 
said  pre-existing  deeds  of  trust  and  the 
Uoia  thereof  were  carried  forward  and  de- 


fendant Bubn^ted  to  the  aame,  and  there- 
fore plaintiff  was  not  In  fact  as  to  $4,000 
of  the  $5,000  note,  a  surety  for  her  husband, 
bnt  same  waa  a  first  and  primary  charge 
against  plaintiff's  proper^ ;  and  that  the 
additional  amount,  making  tbe  note  $6,000 
(with  exception  of  $3.44),  was  used  to  pay 
Interest  upon  said  previous  $4,000  debt  and 
taxes  np<m  said  pr(^)erty;  this  making  the 
entire  debt  plalntifTs  d^t  except  $3.44,  and 
In  truth  and  in  fact  the  $6,000  mortgage  was 
tor  the  protection  of  plaintUTs  pr<^rty,  and 
for  her  own  use  and  ben^t.  (8)  That  $1,- 
600  of  the  amount  included  In  said  $5,000 
I  note  had  been  previously  evldoiced  by  two 
1  notes  for  $760  each,  dated  February  11,  1893, 
I  aecured  by  a  mortgage  executed  by  plaintiff 
:  and  her  husband,  which  lien  has  been  carried 
:  forward  In  all  succeeding  mortgages;  and 
;  that  plaintiff's  husband  then  owned  a  half 
:  interest  In  said  property,  and  afterwards, 
on  June  18,  1884,  he  conveyed  his  interest 
to  plaintiff,  and  recited  in  the  conveyance 
that  it  waa  subject  to  said  deed  of  trust  ot 
!  February  11,  1893,  and,  aside  from  any  snb- 
I  rogation  arising  from  said  debt  and  lien  b^ 
j  ing  carried  forward  from  time  to  tUne>  plain- 
:  tUf  having  acquired  aald  Intwest*  subject  to 
:  said  debt  the  iwoperty  became  chanced 
!  therewith,  and  to  that  extrat  it  was  hss 
1  s^arate  debt  and  liability,  and  tbe  exten- 
I  8i«i,  If  any.  would  not  discharge  tbe  proper- 
I  1y,  etc.  (9)  1^  way  of  eroas-bill  defmdant 
'<  interpleaded  tbe  husband  and  sought  a  fore- 
j  closure  of  the  m<«tgage  Uol  (10)  Defoidr 
i  ant  set  up  tibe  traufw  and  assignment  of 
the  roits  of  the  property  contained  In  the 
deed  of  trust  sou^t  to  be  canceled,  all^ctng 
said  rents  to  be  community  jwoperty,  and 
prayed  that,  in  tbe  arait  the  property  should 
be  held  to  be  released,  tbe  recetvcr  boeto- 
fore  aivolnted  henin  be  continned  wiOi  au- 
thority to  collect  tbe  rarts  and  lease  tin 
property,  with  such  further  powers  as  the 
court  might  see  fit  to  give  him  from  time  to 
ttana 

On  the  trial  the  court  gave  decree  fnr 
plaintiff,  canceling  the  deed  of  trust  so  far 
as  Oi»  property  waa  eoacemed,  gave  Jndf 
ment  against  Juan  EL  Barrera.  her  husband, 
for  the  amount  due  <m  the  note,  and  contin- 
ued tbe  reoeiversblp  on.  account  of  tbe  rents, 
defining  the  receiver's  powers  and  dntias, 
and  decreeing  that  the  receivership  and  tbe  • 
recover  be  subject  at  all  times  to  the  cm- 
trol  and  direction  of  ttte  court,  until  other- 
wise ordered,  or  until  the  said  Indebtedness 
be  satisfied,  etc.  Mrs.  Barrera  baa  appealed, 
and  complflins  of  tbe  action  of  the  court  con- 
cemlng  tbe  recelvCTShlp.  Her  propositions 
arc: 

1.  Tt»  application  tor  tbe  appointment  of 
a  recover  waa  inanfltetait  in  law,  because  it 
was  not  shown  that  T.  G.  Froat  did  not  have 
an  adequate  remedy  at  law,  but  on  the  con- 
trary, it  ai^wara  from  Ibe  aiipUcatioo  ttiat 
there  waa  an  adequate  remedy  at  law 
suing  out  a  writ  of  segueatratlon.  This  we 
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have  already  considered  and  discussed  on  an 
appeal  from  the  order  appointing  the  receiv- 
er. De  Berrera  v.  Frost,  77  S.  W.  687.  This 
disposes  of  the  first,  fifth,  and  sixth  assign- 
ments. 

2.  That  the  mortgage  deed  provided  a 
remedy  by  giving  notice  to  the  tenants  of  the 
property,  and  snch  remedy  was  exclnsive, 
and  after  giving  notice  Frost  had  an  ade- 
quate remedy  at  law  by  suit  against  the  ten- 
ants, it  not  being  alleged  that  such  tenants 
were  insolvent,  or  coUnded  with  plalntUT. 
This  was  also  disposed  of  In  the  opinion 
mentioned. 

3.  In  order  to  entitle  Frost  to  a  receiver, 
it  was  necessary  that  he  should  allege  that 
the  property  whereon  he  claimed  a  mort- 
gage was  probably  Insufficient  to  discharge 
the  debt,  or  allege  In  direct  terms  that  his 
mortgage  had  been  dlschai^ed,  or  the  prop- 
erty released  from  the  mortgage  by  reason 
of  the  extension,  so  that  he  might  rely  sole- 
ly upon  his  claim  for  a  Hen  on  the  rents. 
So  far  as  the  temporary  appointment  of  the 
receiver  was  concerned,  that  matter  has  been 
finally  adjudicated.  As  to  the  final  decree 
on  the  sutdcct,  the  effect  of  the  cancellation 
of  the  deed  of  trust  was  to  release  all  the 
pro[>erty  there  was  from  the  Uen,  leaving 
Frost  only  the  bare  rents  as  security,  and 
these  T&itB  only  for  such  uncertain  time  as 
the  marital  relation  between  plaintiff  and 
Juan  E.  Barrera  Is  not  dissolved  by  death  or 
otherwise,  they  being  community  property 
only  dnrbig  the  existence  of  such  relation. 
The  right  of  defendant  to  a  receiver  In  re- 
spect to  the  rents  without  the  all^atlona 
contended  for  Is  sustained  by  reasons  given 
on  the  former  appeal,  and  we  see  no  oocai- 
slon  to  say  more  on  the  subject 

4.  That  the  mortgage  provided  the  ronedy 
of  giving  notice  to  tenants  of  ^  property, 
irtik3i  remedy  was  nclnslTe  andi.  in  addi- 
tion to  the  resMna  stated  In  the  aeoond 
proposltl<m  attore,  Frost  had  an  adequate 
remedy  at  law  by  anlt  against  the  tenants, 
it  not  b^ng  alleged  that  the  property  Is 
pn^bly  Inanfflcient  to  pay  the  debt,  and  it 
not  b9big  alleged  in  direct  terms  that  the 
mor^^age  bad  been  discharged,  or  said  prop- 
erty released  from  Ita  operation.  By  tbls 
last  rrason,  w«  take  It,  la  meant  tliat  da- 
taaduit  abonld  have  admitted  that  the  prop- 
erty was  dlschaived,  and  that  defendant 
waa  not  wUtled  to  a  reeetver  for  the  rents 
while  coatMMling  tliat  tbe  mortgage  on  the 
property  existed.  We  aee  no  force  in  this 
reason.  The  seventh  assignment  of  error, 
under  whldi  this  proposition  is  made,  la 
based  on  an  overmled  exception  to  the  ap- 
plication fbr  a  temporary  recelva,  the  mat- 
ters relating  to  which  were  finally  settled  in 
tbe  appeal  from  socb  appointment  The 
appeal  now  taken  can  affect  only  mattos 
which  «mceni  tbe  final  decree. 

Anpellant's  eighth  and  ninth  assignments 
are  that  the  ooort  erred  In  appointing  a  re- 
ceiTor.  and  authorising  him  to  take  ^rge 


of  the  property,  and  to  rent  same  and  col- 
lect tbe  rents  to  the  exclusion  of  plaintiff, 
and  in  not  rendering  an  unqualified  Judg- 
ment for  plaintiff  canceling  the  deed  of  trust 
Appellant's  view,  as  expressed  In  a  pn^xwl- 
tlon.  Is  that,  after  her  husband  ceased  to 
contribute  to  the  collection  of  the  rents,  and 
after  he  was  deprived  by  the  court  of  his 
statutory  power  to  manage  the  property  in 
question,  the  rents  became  her  s^>arate 
property.  Also  that  the  rents  are  her  sep- 
arate property,  and  cannot  be  subject  to  her. 
husband's  debts  against  her  will,  while  her 
husband  contributes  nothing  to  the  earning 
and  collection  of  such  rents.  We  think  It 
useless  to  discuss  these  propositions.  The 
community  character  of  rents  and  revenues 
derived  from  the  wife's  separate  estote  has 
become  settled  in  this  state,  and  the  rule  Is 
not  affected  by  such  contli^endeo.  Tbe  re- 
lation between  husband  and  wife  may  be 
such  as  to  enlarge  her  powers  or  restrict  his 
over  th^  community  property,  bat  the  na- 
ture of  the  property  Itself  remains  tbe  same 
during  marriage.  We  tlierefore  oremiletbe 
asaignm^ts. 

The  eleventh  and  twelfth  aasignmeiita  of 
appellant  complato  of  the  decree  In  not  In 
terms  limiting  the  receivership  to  the  polod 
during  which  tbe  marriage  relation  might 
contbine  between  plaintiff  and  tier  husband. 
There  are  otlier  oootlngaicles  that  would  re- 
quire tbe  tennlnatton  <^  the  lectfra^p 
before  the  dissolution  of  aoch  relatim.  Tbe 
court  retained  jnrisdlctioD  of  all  matters 
pertaining  to  the  recelTCrah^  and  ite  oon- 
tinuanoe^  and  it  was  not  necesssir  to  fore- 
stall and  provide  in  tbe  decree  tbe  time  limit 
of  the  recelvershlii. 

Under  tbe  toith  assfgnmrnt  it  is  inatsted 
that  after  tbe  canceUatloa  at  the  dead  of 
trust  Hien  was  no  basis  fior  tbe  reoelTer- 
shlp,  becaue  appellee  was  a  simple  creditM- 
on^,  and  it  was  error  to  ^p(^t  a  reedwr 
at  tin  SDit  cf  a  slnu»Ie  creditor  wlw  baa  loet 
her  Uen.  Tbls  loses  al^  eC  tbe  fact  tiiat 
tile  deed  of  troat  waa,  by  Ms  tsrms,  a  dtarge 
or  lien  on  the  rents.  The  decree  canoded 
tiie  deed  of  tmst  ndy  In  so  far  as  It  affect- 
ed tbe  property  wbidi  was  tbe  aqwrate 
pK^iterty  of  tiie  irtte. 

Appellee.  sxeaeatM  a  nmnber  of  croa»«s- 
slgnmflotB. 

We  oremile  tbe  first  contention,  lAi^  is 
that  tiK  husband  has  aotborliar  to  «ctasid 
any  Indebtedness  secured  by  a  mortgage  on 
tbe  wife's  s^urate  iwoperty,  be  havii^  con- 
trol and  management  of  sndi  innverty. 

Also  the  second,  which  is  that  by  tiw 
tttms  of  Qie  deed  at  tmst  it  wut  contemplat- 
ed tiiat  be  ml^  exerdae  tike  power  of  ex- 
tmidlng  the  note,  it  being  q»eclally  atfpnlat- 
ed  thereon  that  any  eztenalon  or  eztenalons 
should  not  impair  or  reUnqolah  tbe  Um.  Tbe 
provision  which  this  baa  reference  to  reads 
;  as  follows:    "It  Is  acreed  and  nndeiBtood 
;  that  any  extension  w  extonslona  may  be 
j  made  In  tbe  payment  of  said  aboTe^fiMslbed 
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Indebtedness,  or  any  part  thereof,  or  any 
amount  of  sums  paid  out  or  expended  under 
the  proTlsIons  hereof,  or  any  part  of  the  se- 
curity herein  described  may  be  released 
without  In  any  wise  altering  or  diminishing 
the  force,  effect,  or  Uen  of  this  Instrument  In 
faror  of  any  Junior  Incumbrancer,  mort- 
gagee, or  purchaser,  or  any  other  person  or 
persons  hereafter  acquiring  any  Hen  upon, 
or  Interest  In,  or  title  to  said  above-describ- 
ed property  or  any  part  thereof,  or  any  such 
extension  or  extensions  shall  be  binding  upon 
all  Junior  incumbrancers,  mortgagees,  pur- 
chasers, any  other  persons  hereafter  ac- 
quiring any  lien  upon,  or  Interest  In,  or  title 
to  said  above-described  property  or  any  part 
thereof,  and  this  Instrument  shall  continue 
and  remain  a  prior  Uen  and  charge  notwith- 
standing any  such  ^tension  or  extenslona, 
release  or  releases."  We  think  It  Is  clear 
that  this  had  In  contemplation  only  subse- 
quent Incumbrancers  or  purchasers,  and  was 
Intended  to  cut  them  off  from  claiming  rights 
by  reason  of  any  extension  or  release,  but 
was  not  designed  to  give  the  husband  the 
power  to  extend,  and  thereby  deprive  the 
wife  of  any  right  she  might  have  by  reason 
of  an  extension  not  participated  In  by  her. 

We  also  overrule  the  proposition  that  the 
Insolvency  of  the  husband  would  affect  the 
rule  that  a  contract  of  extension  of  bla  debt, 
not  participated  In  by  the  wife,  discharges 
her  property,  wbldi  stands  as  imetj  tor 
such  debt 

We  likewise  overrule  the  proposition  that, 
where  the  new  agreement  Is  that  the  debtor 
shonld  pay  at  the  end  of  the  period  agreed 
upon  for  the  extension  precisely  the  same 
which  was  due  at  the  time  the  agreement 
was  entered  into,  the  surety  would  not  be  re- 
leased. This  Is  baaed  upon  the  fact  that  the 
Interest  on  the  sum  due  at  the  date  of  the  ex- 
tension (¥0,000)  was  paid  In  advance.  Wheth- 
er paid  in  advance  or  contracted  to  be  paid 
in  the  future,  it  was  a  consideration  for  the 
contract  of  extension  made  by  the  husttand 
In  reference  to  the  debt. 

Other  cross-assignments  we  must  sustain. 

The  court  would  not  allow  defendant  to 
plead  or  prove  that  a  certain  portion  of  the 
Indebtedness  was  for  money  advanced  and 
used  to  pay  taxes  on  her  separate  property. 
It  seems  to  us  clear  that  for  such  sums  her 
separate  property  would,  under  our  statute, 
be  charged  primarily,  and  not  as  surety,  and 
hence  her  property  would  not  be  discharged 
from  such  part  of  the  debt  by  reason  of  the 
extension.  For  the  same  reason  the  prop- 
erty would  be  liable,  and  not  be  affected  by 
the  extension,  as  to  that  part  of  the  indebt- 
edness which  may  have  represented  the  orig- 
inal of  the  successive  deeds  of  trust — the 
one  given  February  11,  18B3.  This  deed  of 
trust  was  for  fl,EM>0,  interest,  etc.,  and  was 
given  on  the  same  property  by  both  husband 
and  wife.  It  appears  that  at  that  time  the 
bnstHuid  owned  an  nndlTlded  halt  Interest  In 


the  property.  These  conditions  existing,  he, 
on  June  IS,  1884,  conveyed  same  to  plaintiff, 
the  deed  expressly  provldii^  that  the  con- 
veyance thereof  was  subject  to  the  said 
deed  of  trust  On  May  12,  1896,  th^  gave  to 
T.  C.  Frost  &  Co.  another  deed  of  trust  on 
the  property  for  $S00.    On  I>ecember  17, 
18&7,  plaintiff  and  her  husband  executed  a 
new  deed  of  trust  upon  same  property  se- 
curing said  three  notes  and  also  a  new  note 
for  ¥2,000,  which  deed  of  trust  provided  that 
the  two  previous  mortgages  should  not  be 
In  any  wise  released  or  impaired,  but  should 
remain  In  full  force  and  effect,  and  that  this 
mortgage  should  be  a  further  and  continuous 
security  therefor.  The  deed  of  trust  In  ques- 
tion was  executed  December  1, 1809,  and  re- 
cited that  (4,000  of  the  amount  was  for  the 
purpose  of  taking  up  and  disctiarging  the 
said  four  notes  mentioned  In  the  deed  of 
trust  of  December  17,  1897,  and  that  it  was 
Intended  and  specially  agreed  and  under- 
!  stood  that  as  to  said  (4,000  T.  0.  Frost  shall 
I  be  subrogated  to  the  Hens  and  all  the  rights, 
j  prlTileges,  and  benefits  existing  securing  said 
;  four  notes,  and  that  It  was  expressly  under- 
;  stood  and  agreed  that  not  only  the  liens 
j  secured  by  the  mortgage  of  December  17> 
I  1807.  but  that  the  Hens  secured  by  said  oth- 
I  er  two  mortgagee  shall  be  perpetuated,  ex- 
{  tended,  and  continued  herein,  and  that  said 
:  T.  C.  FVost  shall  be  subrogated  to  the  liens 
and  all  righte,  twneflte,  and  privileges  Inur- 
ing or  secured  onder  said  three  deeds  of 
trust  The  principle  Invoked  by  plaintiff  can 
have  no  application  where  the  debt  extend- 
ed was  her  own  debt  or  a  debt  primarily 
cliargeable  to  her  separate  estate.  For  such 
debt  her  estate  would  not  stand  in  the  at- 
titude of  a  surety.    The  original  debt  of 
$1,000  (two  notes  of  ¥760  ea<A)  was  a  Uen 
;  on  the  property,  one-half  of  which  at  that 
I  time  was  the  wife's  separate  property  and 
I  one-half  the  separate  property  of  the  hus- 
band. She  afterwards,  while  that  debt  and 
Hen  were  In  fuU  force,  acquired  his  half,  ac- 
cepting a  deed  of  gift  from  him,  which  ex- 
pressly gave  her  that  half  subject  to  the 
I  debt   Thus  when  It  came  to  her  hands  it 
I  was  charged  with  the  debt  and  that  half,  as 
:  between  her  and  her  husband,  became  liable 
primarily  for  the  debt  To  him,  or  to  that 
debt  It  did  not  stend  as  surety.  It  stood  be- 
tween him  and  the  debt  The  lien  of  that 
deed  of  trust  was,  by  the  very  terms  of  the 
succeeding  deeds  of  trust  Incorporating  the 
very  debt  ^ot  extlngulBbed,  but  continued. 
Under  these  clrcnmstences  we  think  that  an 
extension  that  would  discharge  plalntlfTs 
property,  which  stood  merely  as  surety  for 
the  debt  extended,  would  have  no  such  effect 
as  to  said  half  Interest  in  the  property  on 
that  part  of  the  indebtedness  which  was  car- 
ried into  the  later  deeds  of  trust  as  embody- 
ing the  original  notes  for  ¥1)500. 

Article  2970,  Sayles'  Ann.  Civ.  St  1887, 
provides;  "The  wife  may  contract  debts  for 
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neccBsarles  furnished  hers^f  or  cbUdren  and 
for  all  expenses  which  may  hare  been  Incur- 
red by  the  wife  for  the  benefit  of  her  sep- 
arate property,  and  for  such  debta  suit  may 
be  brought  la  the  manner  provided  In  article 
1201."  This  article  relates  particularly  to 
simple  debts  Incurred  by  the  wife  or  by  her 
authority.  She  may,  without  reference  to 
her  husband,  contract  for  such  purposes,  or 
authorize  her  husband  or  some  one  else  to 
contract  for  same;  and  for  such  debts  she 
may  be  sued,  and  the  Judgment  satisfied  out 
of  her  separate  estate.  Except  as  to  her 
homestead,  she  may,  if  joined  by  her  hus- 
band, mortgage  her  property  for  any  pur- 
pose, even  for  his  personal  debts.  In  this 
case  she  executed  with  her  husband  the  ser- 
eral  deeds  of  trust  on  the  property  In  ques- 
tion, each  for  a  note  signed  by  him  alone. 
The  mortgage  placed  a  lien  on  the  property. 
In  so  far  as  that  note  represented  his  In- 
dlTldoal  or  separate  Indebtedness,  her  prop- 
erly stood  as  surety.  But  some  of  the  money 
contracted  for  In  the  transaction  was  alleged 
to  have  been  applied  to  satisfy  tax  liens  on 
the  Tery  property,  and  for  other  purposes 
claimed  to  be  for  the  benefit  of  the  wife's 
separate  estate.  The  husband,  of  course,  be- 
came liable  for  all  such  sums,  because  be 
gave  his  note  for  all  the  money;  but,  proper- 
ly spefiklng,  If  applied  for  the  benefit  of  her 
estate,  such  sums  were  not  for  himself  per- 
sonally. By  giving  the  Hen  as  security  for 
such  note,  she  herself  charged  her  property 
with  all  such  snms  as  were  applied  for  the 
benefit  of  her  separate  estate.  In  so  far  as 
the  debt  consisted  of  such  sums,  her  prop- 
erty was  not  Incumbered  merely  as  surety 
for  the  debt  of  another.  Her  husband  may 
have  contracted  for  such  sums,  and,  had  she 
not  given  the  mor^ge  In  connection  with 
them,  she  would  not  have  been  liable,  unless 
It  were  shown  that  she  had  authorized  Uiem 
to  be  contracted.  But  here  she  gave  the 
mortgage  charging  this  property  with  such 
sums,  and  the  question  of  this  particular 
property  being  charged  therewith  was  set- 
tled by  her  own  act  The  only  question  is, 
did  the  extension  operate  to  exonerate  the 
property  from  that  much  of  the  debt?  and 
we  are  of  opinion  that  It  did  not 

Being  of  the  opinion  that,  notwithstand- 
ing plaintiff's  right  to  have  the  deed  of  trust 
In  question  canceled  as  to  her  property  in  so 
far  as  the  debt  extended  by  the  husband  was 
his  debt  In  the  sense  that  her  property  was 
merely  surety  therefor,  we  conclude  that  this 
would  not  be  the  effect  of  such  extension 
upon  so  much  of  the  96,000  note  as  repre- 
sented the  Indebtedness  evidenced  by  the 
first  deed  of  trust,  and  as  to  any  and  all 
sums  that  were  applied  for  the  benefit  of  her 
separate  estate.  Defendant  should  have 
been  permitted  to  plead  and  prove  according- 
ly, and  therefore  the  judgment  Is  reversed, 
and  the  cause  remanded;  end,  this  reversal 
being  on  cross-assignments,  the  costs  of  this 
appeal  are  adjudged  against  appellant. 
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1.  CouiTFia  —  PowiB  TO  OoifTUOT— Notice 
TO  DxuHqtnifT  Taxpatxss  —  Pubuoatioh 

— LlABILnr  OF  COUHTT. 

Oen.  Lavs  25th  Les.  p.  138,  c  103  (DeUn- 
quent  Tax  Act)  S  IS,  declaring  that  where  the 
owner  of  land  subject  to  lalfl  for  delinqnest 
taxes  Is  ft  nonresident  or  bis  naiDe  is  unknown, 
wadt  owner  shall  be  cited  and  made  r  party  by 
a  notice  whidi  shall  be  published  in  some  news- 
paper in  the  county  or  In  an  adjoining  county, 
for  which  j)nblication  a  certain  fee  may  be  "at- 
tached," lives  the  county  no  authority  to  con- 
tract to  pay  the  cost  of  pabUcation  of  uie  notice.  | 

2.  Saue— Batificatxon. 

As  'the  commiasloners*  court  of  a  coao^ 
has  no  power  to  contract  to  pay  the  cost  of  pao- 
lication  of  a  notice  to  nonresiaent  taxpayers,  it 
cannot  ratify  such  a  emtiaet  what  made  hr 
the  county  attorney. 

[Bd.  Not&— For  cases  in  point;        t<^  IS, 
Gent  Dig.  Oonntles,  1 186.] 

8.  Same— Estoppel. 

In  an  action  against  a  county  on  a  con- 
tract alleged  to  have  been  ntaas  with  the 
county  attorney  and  ratified  by  the  oommii- 
alonera'  court,  but  which  was  sodt  that  the 
commlsBlonera'  court  had  no  power  to  make  it, 
the  county  rouid  not  be  estcvped  from  aettiiig 
up  this  d^enasb 

Appeal  from  District  Oonrt*  naiTls  Gonnty; 
Q.  W.  Allm,  Bpedal  Judge. 

Actltm  by  A.  a  Baldvln  against  Travis 
county.  From  a  judgment  for  def«idant 
plaintiff  appeals.  Affirmed. 

James  &  Telser  and  John  H.  8helt«i,  for 
appellant   Brady  &  Caldwell,  for  appellee; 

BIDSON,  J.   This  suit  was  brought  by  the 
appellant  against  the  ai^llee  upmi  an  ac- 
count alleged  to  be  due  him  for  the  publica- 
tion of  a  number  of  citations  against  the  un- 
known owners  of  various  tracts  of  land  sit- 
uated In  Travis  county,  Tex.,  upon  which  ' 
the  taxes  were  delinquent  for  various  yean,  | 
the  total  amount  alleged  to  be  doe  for  the 
services  of  appellant  for  publishing  said 
citations  In  his  paper,  the  Travia  County 
Democrat,  being  $2,319.37.   The  court  below 
sustained  the  general  demurrer  of  appellee  i 
to  appellant's  petition,  and  dismissed  the 
suit   Appellee's  petition,  omittlDg  formal 
parts,  is  as  follows:  i 
"Plaintiff  further  rei^esents  that  hereto-  ' 
fore,  to  wit,  long  prior  to  the  rendition  of 
the  services  hereinafter  set  forth,  the  said 
county  of  Travis  was  desirous  of  complying 
with  the  law,  and  of  having  its  county  at- 
torney institute  tax  suits  for  the  foreclosure 
of  the  tax  Hens  listing  In  favor  of  the  state 
of  Texas  and  county  of  Travis  upon  divers  ' 
and  sundry  tracts  of  land  situated  in  said  i 
county,  and  upon  which  the  taxes  due  to  said  | 
county  and  state  were  owing  by  persons  i 
unknown  to  the  commissioners*  court  and 
county  judge  and  county  attorney  of  Travis 
county,  and  therefore  could  not  be  sued  and 
served  with  citation  In  such  suits  p»8onaIly, 
so  that  Judgments  might  be  obtained  fore- 
*WHt     error  dmtod  by  Suyiwu*  Oonrt. 
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closing  the  aforesaid  tax  Uens,  as  well  aa  tip- 
on  all  tracts  of  land  tbe  owners  of  whlcb 
were  known. 

"PlalntUt  further  alleges  that,  In  considera- 
tion of  the  foregoing,  the  commLBSloners' 
court  of  TravlB  coan^,  Tex.,  entered  an  or- 
der In  writing  In  the  minutes  of  said  court 
authorizing  and  directing  the  county  attorney 
of  TraTis  county.  Tex.,  to  proceed  to  Insti- 
tute and  prosecute  tax  suits  for  the  foreclo- 
sure of  the  aforesaid  tax  liens  upon  all  of 
tbe  real  property  In  Travis  county,  Tex., 
Upon  which  the  taxes  were  then  delinquent, 
a  copy  of  which  said  order  la  hereto  attached, 
marked  'E^blt  A/  and  made  a  part  <tf  this 
petition. 

"PlalntUt  further  alleges  that  a  copy  of 
this  order  was  prepared  by  the  county  clerk 
of  Travis  county,  Tex.,  and  was  served 
upon  County  Attorney  Henry  Faulk,  who 
was  at  that  time  the  duly  elected  and  quali- 
fied county  attorney  of  Travis  county,  Tex. 

"Plaintiff  alleges  further  that  thereafter 
the  afonsaid  county  attorney  proceeded  to 
iostttnte  tax  suits  In  accordance  with  said 
order  against  all  delinquent  taxpayers  whose 
names  and  residences  could  be  ascertained 
by  him,  and  who  could  therefore  be  person- 
ally served  with  citation  In  said  suits,  but 
said  coun^  attorney  neglected  and  failed  to 
institute  such  tax  suits  against  tbe  delin- 
quent real  estate  of  unknown  owners  whose 
names  could  not  bo  ascertained,  and  who 
could  not  therefore  be  served  perscmallT 
with  citation  in  any  salts  which  be  might 
file  asalnst  them. 

"Plaintiff  furthei'  alleges  that  thereafter 
tbe  commissioners'  court  of  Travis  county, 
Tex.,  on  several  occasions  Insisted  that  tbe 
county  attorney  should  proceed  with  such 
tax  suits,  and  urged  him  to  do  so,  protesting 
against  his  negligence  and  failure  to  perform 
the  duties  required  of  him  by  law,  and  there- 
upon the  aforesaid  county  attorney  informed 
the  commisslcmers'  court  of  Travis  county, 
Tex.,  that  it  would  be  necessary  to  Incur 
on  the  part  of  Travis  county  a  considerable 
expense  for  tbe  publishing  of  citations  by 
publlcatlou  against  unknown  ovraers  of  the 
lands  upon  which  taxes  are  delfnqueut,  and 
that  If  tbe  said  court  insisted  upon  blm  In- 
stituting said  suits,  and  was  willing  to  In- 
cur said  expense,  he,  tbe  aforesaid  county 
attorney,  would  at  once  proceed  to  file  said 
salts  and  to  publish  said  citations  In  ac- 
cordance with  the  law,  and  prosecute  aald 
suits  to  a  final  Judgment,  and  thereupon  be 
was  directed  by  the  aforesaid  commlsslou- 
en*  court  to  proceed  with  the  Inatltaticm 
and  prosecution  of  said  suits. 

'•Plaintiff  further  alleges  that  thereupon 
tbe  aforesaid  county  attorney  at  once  pro- 
ceeded to  prepare  and  file  bis  petitions  In 
said  tax  suits,  which  are  more  particularly 
set  forth  in  the  accounts  hereinafter  de- 
scribed by  their  numbers  on  the  district 
court  docket  of  Travis  county,  axid  proceed- 
ed to  ascertain  at  what  price  be  cpuld  have 
8SS.W^-81 


said  citations  In  said  suits  published,  and 
after  negotiating  with  several  publishers  of 
newspapers  in  Travis  county,  Tex.,  he  di- 
rected his  assistant,  J.  M.  Patterson,  to  let 
the  contract  for  publishing  same  to  plaintiff 
at  the  statutory  price  of  two  and  one-half 
centa  (21^.)  per  line  for  each  Insertion  of 
said  citations  In  the  Travis  County  Demo- 
crat, a  weekly  paper  published  in  Travis 
county.  Tex.,  by  plaintiff ;  and,  acting  under 
the  said  instructions  of  the  couuty  attorney, 
his  assistant,  J.  M.  Patterson,  did  thereup- 
on let  said  contract  verbally  to  plaintiff  at 
the  aforesaid  price,  and  reported  same  to 
tbe  aforesaid  county  attorney,  who  thereup- 
on ratified  and  confirmed  his  act  In  letting 
said  contract  as  aforesaid. 

"Plaintiff  further  alleges  that  thereafter 
the  said  assistant  to  the  county  attorney,  J. 
M.  Patterson,  appeared  before  tbe  commis- 
sioners' court  and  Informed  said  court  that 
the  county  attorney  was  proceedli^  with 
tbe  Institution  <jt  said  tax  suits  against  un- 
known owners,  and  was  proceeding  to  pub- 
lish tbe  citations  in  same  as  required  by 
law,  and  that  It  had  come  to  tbe  notice  of 
the  county  attorney,  and  himself  as  bis  as* 
slstant,  that  the  descriptions  of  a  number 
of  the  tracts  of  land  upon  which  the  taxes 
were  delinquent,  aa  set  forth  In  tbe  assess- 
ment rolls,  were  insufficient  to  support  a 
valid  judgment  of  foreclosure,  and  request- 
ed the  said  conunlssloners'  court  to  Instruct 
blm  and  the  county  attorney  whether  or  not 
they  should  proceed  to  Institute  suits  and 
publish  the  citations  In  cases  where  such 
descriptloDB  were  Insufficient,  and  thereup- 
on said  commissioners'  court  stated  to  said 
J.  M.  Patterson  that  the  prosecution  of 
such  suits,  even  though  tbe  description 
might  be  Insnfiklen^  would  probably  have 
tbe  effect  of  causing  the  owners,  when  they 
discovered  the  cloud  cast  upon  their  titles 
by  said  suits,  to  pay  off  any  Judgment  wlildti 
mi^t  be  rendered  in  sam^  and  therefore 
the  said  court  directed  and  Instructed  said 
3.  M.  Patterson  to  proceed  with  said  suits 
and  the  publication  of  citations  therein,  re- 
gardless of  the  insufficiency  of  said  descrip- 
tion, and  tbe  said  J.  M.  Patterson  and  tbe 
said  county  attorney  tboeupon  proceeded  to 
institute  suits  upon  all  of  tbe  dellnqufflit 
tracts,  and  caused  tbe  dtatlons  therein  to 
be  published,  without,  however,  at  any  time 
informing  plaintiff  that  tbe  said  descrip- 
tions In  any  of  said  dtatlous  were  Insuffi- 
cient, and,  so  far  as  plaintiff  knows  and 
plaintiff  here  alleges,  none  of  said  descrip- 
tions are  Insufficient. 

"Plaintiff  further  alleges  that  thereafter, 
when  he  had  published  citations  In  sundry 
and  divers  suits  In  the  Travis  Ck)un^  Dem- 
ocrat, by  reason  of  which  Trarla  county  be- 
came Indebted  to  him  In  the  sum  of  

dollars  for  said  publication,  a  list  of  which 
said  suits  by  number  of  the  docket,  as  in- 
stituted In  the  district  court  of  Travis  coun- 
ty, Tex.,  togetber  wltb  tbe  amount  due  for 
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the  irabllcatton  of  same,  Is  bereto  attached, 
marked  'Exhibit  B,'  and  made  a  part  of  this 
petition,  was  In  due  oonrse  of  biulness,  un- 
der the  regulation  prescribed  by  law,  pre- 
sented to  the  coQimlsstoners'  court  of  Travis 
county,  Tex.,  as  a  claim  for  allowance  and 
payment  under  his  contract,  and  was  ap- 
proved by  the  county  attorney  and  his  as- 
sistant, and  said  account  vas  tiierenpon  o^ 
dered  paid  by  the  commlsslonen^  court  of 
TraTis  county,  Tex.,  and  the  same  was  In 
due  course  of  business  paid  by  propw  war- 
rant on  the  county  treasruvr  of  said  county, 
which  said  warrant  was  presented  to  the 
said  eotmty  treasurer,  and  was  by  blm  re- 
ceived and  paid. 

"Plaintiff  further  alleges  that  attee  the 
payment  of  the  aforesaid  accomit,  relying 
upon  the  acts  and  conduct  of  the  commis- 
sion's* court  of  Travis  county,  Tex.,  In  the 
approval  and  payma:it  of  the  above  said  ac- 
count, without  any  notice  whatsoever  from 
said  commissioners'  court  or  any  <me  else 
that  said  court  claimed  or  would  claim  that 
the  said  county  attonu^  had  xut  been  au- 
thorized by  than  to  make  the  aforesaid  con- 
tract with  plaintiff  nndn-  which  he  was  then 
pobllshlng  said  citations,  said  plaintiff  pro- 
ceeded to  continue  the  publication  of  such 
citations  in  tbe  suits  which  are  set  out  bere- 
inattsr  in  the  accounts  here  sued  on  In  the 
said  Travis  Oounty  Democrat  and  did  pub- 
lish all  of  the  said  citations  In  full  compli- 
ance with  his  contract  made  and  ent^ed 
into  with  the  county  attorn^  as  aforesaid, 
and  during  each  wedc  of  tbe  publication  of 
said  dtatlons  the  said  plaintiff  mailed  to  each 
of  the  members  of  the  said  commlsBloners' 
court  a  copy  of  said  newspaper  containing 
the  publication  of  all  of  said  citations;  and 
plalnUff  charges  that  tboreby,  as  well  as  by 
the  notice  glvoi  to  said  court  by  tbe  said 
county  atburn^  and  bis  assistant,  J.  M.  Pat- 
terson, each  of  the  members  of  said  court 
knew,  or  by  tbe  raorclse  of  ordinary  dili- 
gence ooold  have  known,  that  said  <dtatlon8 
were  b^ng  published  by  plaintiff  under  bis 
ctmtract,  and  each  of  tbe  members  of  said 
court  failed  at  any  time  to  give  plaintiff 
any  notice  that  said  court  claimed  that  the 
county  attorney  bad  no  authority  to  make 
any  contract  with  plaintiff  for  tbe  publica- 
tion of  said  citations,  and  failed  to  inform 
plaintiff  that  sold  court  would  attempt  to  re- 
pudiate any  contract  which  said  county  Rttar- 
ney  may  have  made,  and  failed  to  notify 
plaintiff  that  Travis  county  would  not  pay 
for  the  publication  of  same^  and  thereby, 
by  the  payment  of  said  claim  and  by  the  si- 
lence of  said  court  and  the  failure  of  Its 
members  to  notify  plaintiff,  the  said  plain- 
tiff was  Induced  to  continue  the  publication 
of  said  citations  under  and  In  accordance 
with  his  said  contracl^  and  said  court  there- 
by ratified  said  contract  and  are  estopped 
to  deny  same. 

"Plaintiff  further  alleges  that  acting  un- 
der the  aforesaid  contract,  relying  iqwn  tbe 


acts  and  conduct  and  silence  of  the  said  com- 
missioners' court  ratifying  said  omtract  as 
aforesaid,  the  said  plaintiff  has  publlOhed, 
In  full  compliance  with  the  law  and  with 
his  said  contract  citations  In  tiw  Travis 
County  Democrat  in  all  the  suits  set  out  In 
the  statements  which  are  boeto  attached, 
which  have  been  presented  to  the  commls- 
Bloners' court  of  Travis  county,  Tex.,  the 
aforesaid  statements  showing  the  number  9t 
each  case,  with  tbe  number  of  lines  in  ttie 
citation  ther^  set  out  In  said  statement  im- 
mediately above  tbe  number  of  cauK^  and 
that  under  plaintiff's  contract  tor  the  publica- 
tion of  sold  dtatlons  plaintiff  was  to  receive 
the  sum  of  two  and  a  half  cents  (^^fi.)  per 
line  for  each  insertion  of  publication  of  same; 
and  that,  acting  under  said  contract,  plain- 
tiff did  publish  each  of  said  cltati<His, 
amounting  in  the  aggregate  to  tliirty  tlxm- 
sand  and  nine  hundred  and  twen^-ftva  lines 
one  time  tor  three  successive  weeks  in  osld 
Travis  County  Democrat,  at  the  contract  mto 
of  two  and  one-half  cents  (2V&e.)  per  line  for 
each  publication,  making  the  total  contract 
jvlce  due  plaintiff  for  said  pablication  tbe 
sum  of  two  thousand  three  hundred  and 
nineteen  dollars  and  thirty-seven  cents  (|%- 
S19.37),  and  thereafter,  when  the  publica- 
tion of  said  citations  had  been  fully  complet- 
ed under  said  ctmtract,  tbe  said  plaintiff  pre- 
sented sold  accounts  in  tlie  ftmn  ot  doims 
to  tbe  commissioners'  court  of  Travis  ooun- 
ty for  its  approval  on  January  1,  1903^  and 
after  such  presentation,  on,  to  wft,  tbe  12tb 
day  of  February,  the  said  commission- 
ers* court,  In  regular  <^en  session,  «amlned 
said  dalms  and  rejected  same,  ell  of  whidi 
will  appear  from  tbe  two  said  claims,  togeth- 
er with  their  rejections  which  are  hereto  at- 
tached, marked  'Exhibits  G  and  D,'  and 
made  a  part  of  this  petition,  and  Travis 
connty  has  refused  and  still  refuses  to  pay 
same  or  any  part  thereof. 

"Wherefore,  In  consideration  of  oil  the 
foregoing,  plaintiff  alleges  that  tbe  county  ot 
Travis  has  become  liable  to  pay  plaintiff  the 
said  sum  of  money  as  shown  by  said  ac- 
counte,  to  wit,  $2,319.37,  the  same  being  pay- 
able and  due  on  the  Slat  day  of  December, 
1002,  with  interest  on  the  same  from  said 
date  at  the  rate  of  8  per  cent,  per  annum, 
for  which  plaintiff  pra^  Judgment  against 
said  county,  as  wdl  as  fw  all  coats  for  salt 
and  general  relief. 

"Plaintiff  further  alleges  that  prior  to  the 
let  day  of  January,  1903,  the  said  plaintiff, 
acting  by  and  under  the  direction  and  in- 
struction of  tbe  said  coun^  attorney  of 
Travis  county,  Tex.,  acting  by  and  through 
bis  assistant,  J.  M.  Patterson,  did,  for  the 
benefit  of  Travis  county,  publish  dtations 
In  suits  for  taxes  due  on  divers  and  sundry 
tracts  of  land  situated  in  Travis  county,  in 
accordance  with  the  law  requiring  the  publi- 
cation of  such  dtations  in  all  cases  where 
the  owners  of  real  estate  upon  which  taxes 
are  delinquent  are  unknown,  the  said  pnbU- 
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cation  btfns  nude  in  tht  TraiiB  County  Don- 
ocnt,  a  -weekly  paper  pubUsbed  Iqr  plaintiff 
In  TravlB  county,  Tex.,  one  time  for  tbree 
nccesaiTo  weeks,  in  full  compliance  with 
the  law. 

"Plaintiff  farther  alleges  that  the  reaioik- 
able  Talne  of  the  serrlces  rendered  by  plain- 
tiff In  the  publication  of  aald  dtationa  for 
three  said  several  weeks  as  aforesaid  in  sold 
newspaper  by  said  plaintiff  was  at  the  time 
ot  aald  pnblieatlon,  and  Is  now,  the  sum  of 
two  and  one-half  cents  per  line  for  each 
weekly  pnbllcatlui  of  said  citations,  being 
the  amount  allowed  by  law,  and  that  ^  the 
aeeregate  number  of  lines  of  all  of  said 
citations  published  by  plaintiff  was  and  la 
thirty  thousand  nine  bnndred  and  twenty- 
Are  llntt,  and  that  the  aggregate  cost  ai 
the  ttvee  publlcatUma  was  and  is  seven  and 
a  half  cents  per  line,  makiiv  the  total 
amount  due  for  said  three  aereral  pabU(»r 
tlons,  at  said  rate  ot  two  and  one-half  cents 
per  lin^  tbe  sum  of  two  thousand  three  hun- 
dred and  nineteen  dollars  and  thirty  seven 
cents  (^319.87),  all  of  which  more  fully  ap- 
pears from  the  aforesaid  accounts  herein- 
before referred  to  and  attached  to  this  peti- 
tion aa  ohlblts  and  made  a  part  bereof. 

"Wherefore  plaintifl  says  that  by  reason 
of  his  having  performed  the  Bervlces  here-* 
inbefore  set  out  at  the  Instance  and  request 
of  the  county  attorney  of  Travis  county, 
Tex.,  for  the  benefit  of  Travis  county,  In  ac- 
cordance with  the  law,-  the  said  defendant; 
Travis  county,  has  become  liable  to  pay 
plaintiff  the  roisonable  value  of  same,  to 
wit;  tbe  sum  of  two  thousand  three  hundred 
and  nlnetera  dollars  and  thirty-seven  cents 
{$2^iOJ3T)t  with  interest  thereon  from  the 
1st  day  ct  JaniuuT.  1808«  at  the  rate  of  6 
per  cent  per  annum. 

"Plaintiff  further  alleges  that  the  fttrego- 
Ing  services  were  rendered  by  him  to  Travis 
coon^  I^or  to  the  Ist  day  ot  January,  1908, 
and  that  by  reastm  thereof  Travis  county 
became  liable  to  pay  him  the  reasonable 
value  ot  saine^  to  vrlt'the  sum  of  two  flum- 
sand  three  hundred  and  nineteen  dollars  and 
tiUrty-sevra  coats  ^,819.87),  and  that  plain- 
tiff on  the  1st  day  of  January,  1908,  presoited 
to  Ibe  commlssioneifB  court  of  said  county 
Us  claims  for  said  amount  due  blm  aa  afore- 
said, -which  said  claims  are  attached  hereto 
ami  have  been  heretofbre  referred  to,  and 
that  thereafter  tbe  said  conunlssioners'  court 
rejected  both  of  said  dalma,  and  has  refus- 
ed and  still  reuses  to  pay  plaintiff  for  said 
services  rendered  by  him  aa  aforesaid,  or 
any  part  Uiereof. 

'■Plaintiff  therefore  prays  that  defendant 
be  dtod  to  answer  this  petition,  and  that 
a  final  hearing  he  have  Judgment  for 
the  amount  due  him  aa  hereinbefore  set  out 
by  Travis  county,  with  interest  on  same,  to- 
gether with  all  coats  of  soi^  and  for  such 
oOux  relief,  both  general  and  special,  as 
plataittff  may  show  himself  entitled  to." 

.^pdlant,  by  Us  assignment  of  error,  and 


various  propositions  thereunder,  contends 
that  his  petition  sets  up  a  good  cause  at  ac- 
tion upon  an  express  contract  and  an  Im- 
plied  contract  and  quantoni  menUt  If  tbe 
petition  alleged  a  good  cause  of  action  upon 
either  an  express  contract  or  an  Implied  con- 
tract or  quantum  meruit,  it  was  error  tor  tbe 
court  below  to  sustain  the  appellee's  general 
demurrer  to  same  and  dismiss  the  suit 

The  first  question  presetted  for  our  con- 
riduatlon  and  detemunatlon  Is  whether  the 
arocllee  had  the  power  or  authority  to  make 
tbe  ccmtract  set  up  In  appellant's  petition. 
The  provision  of  the  statute  relied  on  by  ap- 
pellant as  conferring  such  authority  upon  ap- 
pellee Is  found  In  the  d^nquent  tax  act, 
chapter  108  of  tbe  Gmeral  Laws  of  the 
Twenty-Fifth  Legislature^  p.  138,  and  is  sec- 
tloo  IB  thereof,  and  reads  as  follows:  "Sec. 
IB.  Wherever  the  owner  of  any  lan^  or  lots 
returned  deUnquent  or  reported  sold  to  the 
atote,  or  that  may  hereafter  be  r^wted 
sold  or  returned  delinquent  for  the  taxes 
due  thereon- for  any  year  or  number  of  years, 
are  non-residente  of  the  state,  or  the  name 
of  the  owner  or  owners  of  said  land  ot  lots 
be  unknown,  then  upon  affidavit  setting  out 
that  the  owner  or  owners  are  unknomi  to 
the  attOTney  for  the  atat^  and  after  enquiry 
cannot  be  ascertained,  said  parties  shall  be 
dted  and  made  parties  by  notice  in  the 
name  of  tbe  state  and  cotmty  directed  to  all 
persons  ownhig  or  having  or  claiming  any 
interest  In  the  following  destrlbed  land  de- 
linquent to  the  state  of  Texas  and  county  of 
-■■  --  for  taxea^  towit  (here  aet  out  descrip- 
tion of  the  land  as  contained  on  the  assess- 
ment roll,  and  auch  further  description  ob- 
tainable In  the  petition)  whldi  said  land  is 
dellnquffiit  for  taxes  for  the  following 

amounts,  $  for  state  tans  and  $  

for  county  taxes,  and  you  are  lierelv  notified 
that'anlt  has  bera  brought  by  the  state  for 
the  collection  of  aald  taxes,  and  you  are  com- 
manded to  appear  end  defend  such,  suit  at 

the  term  of  the  district  court  of  —  

county  and  state  of  Texas,  and  show  cause 
why  Judgment  shall  not  be  rendered  con- 
demning said  land  (or  lot)  and  ordering  sale 
and  toredoBure  thneon  fOr  said  taxes  and 
eosta  of  suit,'  which  notice  shall  be  signed 
by  the  derk  and  ahall  be  published  In  some 
newqmper  published  in  said  county  one  time 
a  vreek  for  three  eonsecntive  weeks.  If 
tbOB  Is  no  newspaper  published  in  the  coun- 
ty, then  notice  shall  be  given  by  pubtlcatim 
in  a  papw  In  an  adjdning  county.  A.  maxi- 
mum fee  of  2%  centa  per  line  (seven  words 
to  count  a  line)  for  each  insertion  may  be 
attached  tor  publishing  the  citation  as  above 
provided  fOr.  If  the  pid>lication  of  such  cita- 
tion cannot  be  had  for  tbe  compensation  pro- 
vided fOT  in  thla  aectUm,  then  publication  of 
the  citation  hcveln  provided  may  be  made  by 
posting  a  copy  at  three  differait  places  In 
tbe  county,  one  of  which  diall  be  at  tbe 
courthouse  door.  *  *  *"  T^we  is  no  lan- 
guage in  this  provision  affirmatively  requlr- 
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Inc  or  authorizing  the  county  to  pay  the  ex- 
pense of  publishing  the  citations,  and.  In  our 
opinion,  none  which  eould  properly  be  con- 
strued as  reanlring  or  autborlzlDg  the  coun- 
ty to  pay  same.  We  are  Inclined  to  the 
view,  as  suggested  by  counsel  tor  appellee 
In  tli^r  brief,  that  the  word  "attached,"  used 
in  the  proTlsion  quoted  above,  Is  a  clerical 
oror,  and  the  word  "taxed"  was  Intended 
to  be  used.  The  use  of  the  word  "attached." 
in  the  connection  it  is  employed  in  the  pro- 
yMxm  Quoted,  api>earB  to  be  Improper  and 
Inapt,  in  that  It  does  not  appear  to  definitely 
express  or  convey  the  meaning  or  idea  evi- 
dently intended  by  the  Legislature,  which 
was  to  include  the  expense  of  publishing  the 
citation  In  the  costs  of  the  suit.  The  word 
"taxed"  would  definitely  and  distinctly  ex- 
press and  convey  this  idea  and  intention, 
and.  In  our  opinion,  the  word  "attached," 
used  in  said  provision,  should  be  read 
"taxed";  and,  In  our  opinion,  said  provision 
provides  for  the  payment  of  the  expraise  of 
publishing  such  citations  by  taxing  and  col- 
lecting the  amount  as  a  part  of  the  costs 
in  the  suit  Hence  we  conclude  that  this  pro- 
vision of  the  statute  does  not  authorize  the 
county  to  pay  or  make  contracts  for  the  pay- 
ment of  the  expense  of  publishing  the 
citations  mentioned  therein.  And  we  are 
strengthened  In  this  <^inion  by  the  fact  that, 
in  section  5  of  the  act  of  which  section  IS 
above  quoted  Is  a  part,  it  is  expressly  pro- 
vided that  the  county  sliall  pay  for  ihe  pub- 
lication of  the  delinquent  tax  record.  The 
fact  that  the  Legislature  provided  in  another 
section  of  the  same  act  that  the  coun^ 
should  pay  for  the  publication  of  the  delin- 
quent tax  record,  the  purpose  of  which  was 
to  give  notice  to  all  parties  who  were  de- 
linquent In  the  payment  of  their  taxes  (non- 
residents and  unknown  owners  included)  of 
Bucb  fact,  the  amount  of  their  taxes^  the 
land  upon  which  same  was  due,  etc.,  shows 
that  the  questitm  ot  the  payment  by  the 
county  of  the  expense  of  publishing  notice 
to  delinquent  taxpayers  was  considered,  and 
the  fttct  that  after  such  conslderati<m  they 
provided  for  payment  by  the  county  ot  the 
cq^ense  of  publication  of  the  delinquent  tax 
veeoxA,  and  did  not  provide  for  payment  by 
the  county  of  the  expense  of  publication  of 
citation  to  nonresident  and  unknown  owners 
of  lands  upon  which  the  taxes  are  delinquent, 
shows  that  it  was  not  the  leglslatlTa  inten- 
tion tliat  the  county  should  be  liable  tor  such 
lastrm«itloned  ocpenaew  Oounty  commisslQn- 
ers*  courts  have  no  powor  or  authority,  ex- 
cept such  as  is  conferred  upon  them  by  the 
Gonstltntlon  or  statutes  ot  the  state.  We 
have  been  unable  to  find  any  constltntional 
or  statutory  provision  conferring  general  or 
special  authority  upon  commlssionenr  couriv 
to  contract  tor  or  provide  for  the  payment 
by  the  conn^  ot  e]q>en8es  of  the  character 
sued  for  in  this  case.  Bland  v.  Orr,  90  Tex. 
40^  89  S.  W.  558;  Mills  Oounty  v.  Lampasas 
Oounty,  90  Tex.  606,  40  S.  W.  403;  Bryan  v. 


Page,  SI  Tex.  532,  S2  Am.  Rep.  637;  Nichols 
V.  The  State,  11  To:.  Oiv.  App.  327,  32  S.  W. 
452;  Payne  v.  Washington  County,  25  Fla. 
796,  6  South.  881;  Heney  t.  Pima  County 
(Ariz.)  14  Pbc.  299. 

Appellant's  contention  that  app^ee  la  U- 
able  on  the  ground  that  the  commissioners' 
court  ratified  the  contract  made  by  the  coun- 
ty attorney  and  his  asdstant  is  not  sound, 
for  the  reason  that  the  said  court  could  not 
bind  aj^ellee  by  the  ratification  of  a  con- 
tract It  was  not  authorized  to  make  because 
not  within  any  power  conferred  on  it  by  the 
Cionstltutlon  or  laws  of  the  state.  Boydston 
V.  Rockwall  County,  86  Tex.  234,  24  S.  W. 
272;  Nichols  v.  The  State,  supra;  1  Dillon 
on  Municipal  Corporations,  {  463,  and  note: 
19  Am.  &  Eng.  Ency.  Law.  471;  1  Beach 
on  Pub.  Cor.  %  696.  And  a  county  cannot  be 
held  liable  in  an  action  upon  an  Implied  con- 
tract or  quantum  meruit,  unless  the  conunia- 
Aonen*  court  was  authorized  to  make  the 
am  tract  sought  to  be  implied,  or  on  which 
the  quantum  meruit  is  based.  City  of  San 
Antonio  r.  French.  80  Tex.  678,  16  S.  W. 
440,  26  Am.  SL  Bep.  763;  Penn  v.  City  of 
Laredo  (Tex.  Civ.  App.)  26  S.  W.  636;  Peck 
V.  City  ot  Hempstead  (Tex.  Civ.  App.)  65  S. 
W.  653;  1  Dillon  on  Municipal  Oorporationa, 
{I  469,  460.  There  being  no  liability  upon  a 
contract  not  within  the  scope  ot  the  authmlty 
of  the  commissioners*  court,  the  county  can- 
not be  estopped  from  setting  up  the  question 
of  authority  to  make  such  contract  as  a  de- 
fense to  an  action  upon  same.  2  Dillon  on 
Municipal  Corporations,  935,  036. 

We  are  of  opinion  that  the  court  below 
did  not  err  in  sustaining  appellee's  general 
demurrer  to  appellant's  petition  and  dis- 
missing his  suit,  and  tile  judgment  of  tlM 
court  below  is  tiieretore  aflbrmed. 

AfDrmed. 


UcLAIN  «t  al.  V.  GARRISON  et  aL* 

(Court  of  Olvil  Appeals  of  Texas.   May  17. 

1906.) 

1.  DSID— ESTABZJSHHERT  AB  WnX. 

Under  Rev.  St  1895,  art  5335,  reqnlrlns 
that  a  will,  if  not  wholly  written  by  the  testa- 
tor, shall  be  attested  by  two  witoesses,  an  in- 
strument in  the  form  of  a  deed,  not  writtm  1^ 
the  grantor,  and  sttested  by  ooe  witneas,  can- 
not be  established  or  probated  as  a  will. 

[Ed.  Note. — For  cases  In  point,  ass  voL  40, 
Cent.  Dig.  Wills,  U  280-283.T 

2.  SAin  —  Takiho  BFncT  at  Obasto&'s 

Under  Rff.  St  1896.  art  682  (556),  pro- 
viding that  an  eitote  of  neeludd  or  Inhentance 
may  be  made  to  commence  in  futnro  by  deed  or 
conveyaace  fn  like  manner  as  by  will,  an  instra- 
ment  practically  in  the  form  prescribed  by  stat- 
ute for  a  deed,  eontaining  all  the  dements  of  a 
deed,  and  concluding  with  the  usual  habendam. 
tenendum,  and  warranty  clauses,  bat  reciting, 
"This  deed  la  to  take  effect  at  mj  death  and  not 
before,"  is  not  testamentary  in  characttr,  bat 
la  a  deed. 


'RebMiIng  deoled  JQn«  SB,  IMK,  and  imlleKtSoB 
for  writ  ol  error  dlsmlma  by  BupnoM  Obott  tar 
vaat  of  Jurlsdiotloii. 
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Appeal  from  DUtrlct  Ooart,  HUl  Coun^; 
NelaoQ  FhUlIps.  Judge. 

Tre^aas  to  try  title  by  Mrs.  B.  J.  Oarrl* 
80D  and  others  against  John  B.  McLain  and 
others.  From  a  judgment  for  plaintiffs,  de- 
fendanta  appeal.  Reversed. 

Derden  &  KlUongh  and  Vaughan  ft  Works, 
for  appellants.  Wear.  Mtnrow  ft  Smltbdeal, 
for  appelleea. 

PI8HEB,  0.  J.  As  the  heirs  of  John  M. 
UcLaln,  deceased,  who  died  Intestate,  the  ap- 
pellees broaght  this  snlt  In  trespass  to  try 
title  against  the  appellants  John  B.  and  H. 
N.  HcLaln  and  Mrs.  Katherlne  Flora  McLain 
and  Mattle  Lon  McLain,  to  recover  certain 
lands  described  in  deeds  executed  by  John 
M.  McLain  on  the  11th  day  of  January.  1898. 
to  the  appellants.  On  the  11th  day  of  Jan- 
uary, 1898.  John  M.  McLain  executed  to 
John  B.  McLain  and  H.  N.  McLain.  each, 
deeds  conveying  the  lands  therein  described, 
which  Instruments  woe  by  the  trial  court 
conatmed  to  be  testamentary  In  character, 
and  In  view  of  this  fiict  the  jury  wore  In- 
structed to  return  verdict  against  John  B. 
and  H.  N.  Mclialn  in  favor  of  appellees. 
Also  OD  the  nth  day  of  January,  1898,  John 
M.  H cLaIn  executed  to  the  appellants  Mrs. 
Katherlne  Flora  McLain  and  Mattle  Lon 
McLAin  a  deed  conv^rlng  to  them  the  lands 
described,  whldi  taistniment  the  conrt  hdd 
to  be  B  deed,  and  accordingly  Instrncted  a 
verdict  in  &Tor  of  ^vellanta  Katherlne  and 
Mattle  McUln. 

The  qnestlmt  as  to  ttie  oonstrnctlon  of 
these  Instruments  Is  the  principal,  If  not  ttie 
only.  <me  presented  In  this  appeal.  The  ap- 
pdlanta  ctmtend  that  the  two  first  Instru- 
ments mentioned  are  not  testamentary  In 
character,  but'  are  deeds,  and  were  so  In- 
tended to  operate  as  deeds  by  the  grantor, 
John  M.  McLain.  The  appellees,  by  cross* 
asalgnzneut,  contend  that  the  Instrument  ex- 
ecuted 1^  John  M.  HcLaln  to  Mrs.  Kaflier- 
Ine  Flon  McLain  and  Mattle  Lon  McLain  is 
also  testamentary  In  character,  and  la  not  a 
deed,  as  held  by  the  trial  court  The  two 
instmments  first  mentioned  are  in  words  as 
follows: 

*1Flie  State  of  Texas,  Qounty  of  HUl. 
Know  all  men  by  these  presents  that  I,  John 
M.  McLain  of  the  county  of  Hill  and  the  state 
aforesaid,  for  and  In  the  cooslderatton  of  the 
sank  of  one  d<dlar  and  love  and  affection  to 
me  paid  and  secured  to  be  paid  by  H.  N. 
McLain.  my  son,  have  granted,  sold  and 
conveyed,  and  by  these  presents  do  grant, 
asU  and  convey  unto  the  said  H.  N.  Mcl<aln 
an  undivided  half  Intemt  In  four  hundred 
and  three  acres  of  land,  more  or  leas,  ot  the 

ooontjr  of  »  State  of  ,  all  that 

certain  tract  of  land  being  a  part  of  the  Jo- 
seph McGee  survey  In  Hill  connty,  Texas, 
meted  and  bounded  as  follows:  [Hm  fol- 
lows descf^rtion  by  metes  and  bounds]  con- 
talnlng  408  acres  of  land  more  or  less.  This 


deed  is  to  take  effect  at  my  death  and  not 
before. 

"To  have  and  to  bold  the  above  describ- 
ed premises,  together  with  all  and  singular 
the  rights  and  appurtenances  thereto  In  any 
wise  belonging  unto  the  said  H.  N.  McLain. 
and  his  heirs  and  assigns  forever,  and  I  do 
hereby  bind  my  heirs,  executors  and  admlzv 
Istrators  to  warrant  and  forevw  defend  all 
and  singular  the  said  premises  unto  the  said 
H.  N.  McLain.  hts  heirs  and  assigns  against 
every  person  whomsoever  lawfully  claiming 
or  to  claim  the  same  or  any  part  thereof. 

"Witness  my  hand  at  home  in  Hill  Coun- 
ty, this  the  nth  day  of  January,  A.  D.  1898. 
John  M.  McLato." 

"The  State  of  Texas.  County  of  Bill. 
Know  all  men  1^  these  jwesente  that  I  JtAin 
M.  McLain,  of  the  county  of  Hill  and  state 
aforesaid,  tw  and  in  consideration  of  the 
sum  of  one  dollar  and  love  and  affection  to 
me  paid  and  secured  to  be  paid  by  John  B. 
McLain  my  son,  as  follows:  Have  granted, 
sold  and  omveyed,  and  by  these  presente  to 
grant,  sell  and  conv^  unto  the  saU  J<An  B. 
McLain  an  undivided  one-half  Isterest  in  408 
acres  of  land,  more  or  less,  of  the  conn^  of 
HUl,  stete  of  Texas,  all  that  certain  tract  of 
land  being  a  part  of  the  Joe.  McGee  survey 
In  Hill  Connty.  Texas,  meted  and  bounded  ss 
follows:  [Here  follows  description  of  land 
Ixy  metes  and  bonnds]  containing  40S  acrea 
of  land  more  or  Iws.  This  deed  Is  to  tafco 
effect  at  my  death  and  not  before. 

"To  have  and  to  htdd  the  above  described 
premises,  together  with  all  and  sbigular  the 
rlghte  and  appurtwances  thereto  In  any  wiae 
belongliv  unto  the  said  John  B.  MclAin  and 
bis  heirs  and  assigns  forever. 

"And  I  do  hereby  bind  my  Iwirs,  execntns 
and  administrators  to  warrant  and  fmrever 
defoid  all  and  singular  the  said  premises 
unto  the  said  John  B.  McLain  and  his  hetrs 
and  assigns  against  every  person  whomso* 
ever  lawfully  claiming  or  to  daim  the  same 
or  any  part  thereof. 

"Witness  my  hand  at  home  In  Hill  County 
this  the  nth  day  of  January,  A.  D.  1S9S. 
John  11  M£Lain." 

The  deed  from  John  M.  HcLaln  to  Katber- 
Ine  Flora  HcLaln  and  Mattie  Lon  MclAln  Is 
as  follows: 

"The  State  of  Texas,  Connty  (tf  HUl. 
Know  aU  men  by  these  presents  that  L  John 
M.  McLalQ.  of  tba  connty  of  HIU  and  State 
aforesaid,  for  and  in  consideration  of  the 
sum  of  one  dollar  and  love  and  affection  t» 
me  juUd  and  secured  to  be  paid  by  Catherine 
Flora  McLain  and  my  daughto*,  Mattie  Lon 
McLate,  have  granted,  sold  and  conv^e^ 
and  by  these  presente  do  grant;  sdl  and  con- 
vey unto  the  said  Catherine  Plora  McLain 
and  Mattie  Lon  McLain  of  the  connty  of 
EQU  and  Stete  of  Texas,  aU  that  certain  tract 
or  parcel  ot  land  being  a  part  of  the  Jos. 
McGee  and  Wesley  Tonng  surveys  meted  and 
bounded  as  foUows:  (Here  ftrflows  descrip- 
tion (tf  land  by  metes  and  bounds]  omtain- 
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iDg  102  acres  of  land,  54  acres  of  wblcb  U 
In  tbe  McGee  survey  and  about  48  acres  In 
the  YooDS  anrrey. 

"AlBo  one  tract  commencing  at  stake  mark- 
ed A  on  tbe  plat  of  tract  No.  1;  thence  north 
60  east  1786  varas  to  a  stake  for  com^; 

th«ice  south  30  766  Taras  to  a  stake 

for  comer  of  the  McGee  surrey ;  thence 
south  60  vest,  1344  raras  to  a  stake  for  coi^ 
nor  of  the  McGee  surrey,  marked  B;  thence 
nortb  60  west  884  varas  to  the  stake  marked 
A,  the  place  of  beginning,  containing  212 
acres  of  land  more  or  lees. 

*7o  have  and  to  bold  after  my  death  and 
not  before  to  said  Catherine  Flora  McLaln 
during  her  lifetime  or  widowhood,  and  In 
either  event  to  then  revert  to  my  dau^ter, 
Mattle  Lou  McLain;  If  the  said  Mattle  Lou 
McLaln  should  die  wHIiout  leaving  any  bod> 
lly  heirs,  then  the  property  conveyed  in  this 
deed  Is  to  rev»t  to  my  two  sons,  John  B. 
McLain  and  H.  N.  McLaln,  <me-^f  to  each 
and  their  children  forever,  the  above  describ- 
ed tn^mlses  together  wiOi  all  and  sli^^ular 
tbe  rights  and  appurtenances  thereto  in  any 
wise  belonging  unto-the  said  Oatfaerhie  Flon 
McLaln  and  Mattle  Lou  McLaln  as  stated 
above,  and  I  do  hereby  bind  my  bein,  execu- 
tors and  administrators  to  warrant  and  for- 
ever defend  all  and  singular  the  said  prem- 
ises unto  the  said  Catherine  Flora  McLaln 
and  Mattle  Lou  Mcl4Un  as  stated  above, 
against  eveiy  parson  whomsoever  lawfully 
claiming  or  to  claim  tbe  same  or  any  part 
thereof. 

"Witness  my  hand  at  home  In  Hill  County, 
this  the  11th  day  of  January.  A.  D.  ISOa 
John  M.  McLain." 

Each  of  these  instruments  was  witoessed 
at  the  request  of  the  grantor  by  only  one 
witness,  by  the  name  of  W.  N.  Collier;  each 
was  acknowledged  In  the  form  required 
the  statute  before  B.  B.  Wells,  notary  public, 
on  tbe  11th  day  of  January.  1888;  and  eacb 
was  flled  for  registration  In  tbe  county  clerk's 
office  on  the  14tb  day  of  January,  1898.  and 
duly  recorded  on  tbe  17th  day  of  January. 
1808,  in  the  deed  records  of  Hill  coonly. 

Of  course.  It  is  conceded  that  to  deter* 
mining  the  effect  to  be  given  to  these  to- 
struments,  the  intention  of  tbe  maker,  as 
gathered  from  tbe  face  of  the  documents, 
is  the  question  of  primary  Importance.  The 
evidence  in  the  record  Is  to  the  elTect  that 
these  Instruments  were  not  written  by  the 
^□tor,  John  M.  McLaln,  but  were  pre- 
pared by  Wells.  They  are  only  attested 
one  wltoess.  Therefore,  in  view  ctf  articles 
6S35  and  6836  of  Qie  Bevised  Statutes  of 
1895.  they  could  not  be  established  or  pro- 
bated as  wills.  Theretore.  if  they  are  held 
to  be  testamentary  to  character,  th^  could 
be  given  no  elTeet,  and  their  execution  was 
a  useless  and  idle  ceremcmy.  It  Is  reason- 
able to  suppose  that  the  maker  of  tbese  In- 
Btrumento  Intended  to  accomplish  some  por^ 
pose  their  execution,  and  that  tliey  should 
be  given  some  effect  as  determining  and  fix- 


ing the  rights  of  the  parties  thereto.  He  and 
the  party  that  framed  the  instruments  must 
hare  known  that  they  could  not  be  effective 
as  wills,  for  the  requirements  of  the  law 
which  were  necessary  to  be  observed  in  or- 
der to  create  documents  of  a  testamentary 
nature  were  not  complied  with;  and  such 
provision  of  tbe  law.  It  Is  reasonable  to  sup- 
pose, they  were  familiar  with.  Now,  assum- 
ing that  the  maker  Intended  to  accomplish 
some  purpose  by  the  eiectJtlon  of  these  in- 
struments, and  further  observing  the  role 
that,  where  the  language  of  toe  documents 
i  admtto  of  It,  tbey  should  be  most  strongly 
construed  against  the  maker  to  cases  of  doubt 
or  unoertototy.  the  question  Is  suggested, 
what  conBtruction,  from  the  language  used, 
would  be  reasonable  and  consistent  as  Indi- 
cating the  intention  of  John  M.  HcLato  la 
tbe  execution  of  these  Instrummte? 

Eliminating  the  words,  '*Thls  deed  Js  to 
take  ^Eect  at  my  death  and  not  before,"  the 
instruments  are  practically  In  the  form  pre- 
scribed by  the  statute  tor  what  is  suffldait 
to  constitato  a  deed.  0^  langnage  employed 
omtalns  all  the  cOemeDts  at  a  deed.  It  grants 
and  conveys  to  the  grantee  the  toterest  de- 
scribed, and  concludes  with  the  usual  haben- 
dum, tenendum,  and  warranty  clausea.  The 
only  worda  that  todlcate  that  it  was  not  tbe 
taction  to  pass  a  present  toterest  are  tinse 
quoted,  and  from  this  language  It  appears 
that  the  maker  called  the  instrument  a 
"deed,"  which  shows  evident  totentteo  that 
tt  should  have  effect  as  a  deed  or  as  a  cod- 
veiyance  of  tbe  land ;  and  we  are  of  tbe  opla- 
ton  that  It  was  the  totentton  by  thB  language 
used  to  m^ely  resCTve  an  to^est  to  the 
property  during  the  lifetime  of  the  grantor, 
and  that  tbe  deeds  should  only  become  dEsct- 
Ive  to  disturb  this  right  at  his  death. 

Article  682  (906)  of  the  Bevised  Stototes  of 
1885  inrovldes  that  on  estate  vl  freehold  or 
inboitance  may  be  made  to  commence  to  fu- 
turo  by  deed  or  conveyance,  to  like  manner 
as  by  wJlL  This  was  construed  and  applied 
to  Obrlsman  r.  Wyatt  et  al.  (Tex.  Civ.  App^) 
26  S.  W.  700 ;  and  the  court  to  the  ease  at 
jMikins  V.  Adcodk  (Tax.  Olv.  App.)  27  S.  W. 
22,  had  before  It  an  instrument  for  cuustnie- 
tion  somewbat  similar  to  itt  terms  to  tbose 
we  are  called  upon  to  ctmstrue.  Tbe  Instru- 
ment, to  additimi  to  tbe  language  usnalljr  con- 
tained to  deeds,  after  naming  the  grantee, 
stated,  "have  granted,  sold  and  cmv^ed,  to 
take  effect  at  my  death,  and  by  tbese  presents 
do  grant,  bargato  and  sell  to  the  said  Nancy 
B.  Adcod:,"  then  goes  on  and  deacrtbeB  the 
land,  and  further  statea,  "And  at  my  death 
my  toterest  to  sold  land  and  premlaos  Is  br 
these  iffemlses  conveiyed  to  my  dster  Nan^ 
B.  Adcock,  to  ba.ve  and  to  h^"  etc.  The 
I  coifft  to  th&t  case  construed  the  Inrtrumoit 
'  to  be  a  deed.  The  well-considered  case  of 
I  Wilson  V.  Carrico,  140  Ind.  588,  40  N.  E. 
48  Am.  St  Bep.  218,  is  stnmiMr  to  potot,  and 
aptly  illustrates  our  views  upon  tbe  qoeatlon 
under  consideration.   Indiana  has  a  statute 
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rery  much  similar  to  ours,  wblcb  autborizea 
an  estate  to  be  created  which  may  commence 
In  future.  The  strong  slmllority  between 
the  deed  there  under  consideration  and  those 
In  controTersy  here,  together  with  the  perti- 
nency of  the  opinion*  induce*  as  to  set  It  out 
in  fall: 

Action  in  ejectment  by  appellant  to  recover 
certain  real  estate  and  to  Qulet  title  thereto. 
The  error  assigned  is  that  the  court  erred  In 
sustaining  a  demurrer  to  appellant's  com- 
plaint. A  condensed  statement  of  the  facts 
as  they  appear  In  the  complaint  is  as  follows: 

"That  on  November  18,  1867,  oije  Bazzle 
Carrico  was  the  owner  in  fee  simple  of  cer- 
tain described  lands  situated  in  Sullivan 
county,  Indiana.  On  that  day  he  and  his 
wife,  Frances,  duly  executed  to  one  Elza  Car- 
rioo  a  deed  for  the  real  estate  sought  to  be 
recovered  In  this  action;  safd  deed  being  as 
follows,  to  wit: 

"  This  indenture  witnesseth  that  Bazzle 
Carrico  and  Frances  Carrfco,  bis  wife,  of 
Sullivan  County  in  the  state  of  Indiana,  con- 
vey and  warrant  to  Bba  Carrico,  of  Sullivan 
County,  In  the  state  of  Indiana,  for  the  sum 
of  one  hundred  and  fifty  dollars,  the  folloif- 
ing  real  estate,  in 'Sullivan  County,  in  the 
State  of  Indiana,  to  wit:  the  northeast  quar- 
ts of  the  northeast  quarter  of  section  31, 
township  seven,  north  of  range  eight  west; 
with  the  exception  of  ten  acres  oft  the  east 
aide  of  tbe  forty  acres,  containing  thirty 
acres,  more  or  less.  The  above  obligation  to 
be  of  ncme  effect  until  after  the  deatB  of  the 
said  Bazxie  Carrico  and  Frances  Carrico, 
then  to  be  in  full  force.  In  witness  whereof, 
the  said  Bazsle  Carrico  and  Frances  Oarrlco 
have  hereunto  set  their  hands  and  seals,  this 
ISth  day  of  November.  1807. 

"  'Baale  Carrlco;  [9eaL] 
her 

""Frances   X   Carrlca  ^eal] 

""State  of  Indiana,  SulUvan  Oonnty— as.: 
Before  me,  Benson  Usrey.  a  justice  of  tbe 
peace  In  and  for  said  county,  this  ISUi  day 
of  Noranber,  1867.  came  Barale  Oarrlco  and 
FKuiceB  Oarrlco,  and  acknowledged  the  exe- 
cDtl<«i  of  the  ann^ed  deed. 

**  'Witness  my  hand  and  oflldal  seal.  Brai- 
son  Usrey,  J.  P.  [Seal.]"* 

"This  deed  was  recorded  In  a  fev  days  aft- 
er Its  execution  In  the  recorder's  office  of 
SulUvan  county,  Indiana.  On  March  9, 1870, 
^]ZR  Carrico  and  wife  conveyed  the  land  in 
controversy,  by  a  warranty  deed,  to  appellant, 
for  and  in  consideration  of  tbe  sum  of  two 
hundred  and  fifty  dollars  (IZ.'K)),  and  they 
provided  In  this  deed  that  the  land  was  con- 
veyed  subject  to  the  life  estate  of  Bazzle  and 
Frances  Carrico.  This  deed  was  also  ac- 
knowledged and  recorded.  Bazzle  Carrico 
died  on  September  6,  1872,  and  his  wife, 
Frances,  died  on  January  11,  I8fffi.  Other 
facts  not  necessary  to  be  considered  In  the 
determination  of  tbls  case  are  omitted. 

''We  are  Informed  by  the  briefs  of  the  par- 


ties that  the  trial  court  held  the  deed  void  up- 
on the  ground  that  in  its  character  it  was  tes- 
tamentary. The  learned  counsel  for  the  appel- 
lant denies  that  the  deed  is  In  any  respect  tes- 
tamentary, and  Insists  that  by  It  there  was  a 
conveyance  of  the  premises  therein  described 
to  the  grantee,  and  that  the  subsequent  and 
questionable  claiase  therein  contained  was  in- 
tended by  the  grantor  as  a  reservation  or 
postponement  of  the  full  use  and  enjoyment  of 
the  realty  by  the  grantee  until  after  the  death 
of  the  grantors;  that  aft^  tbe  demise  of 
each  of  these  the  deed  in  question  was  to  be 
in  fall  force,  or.  In  other  words,  that  the  com- 
plete enjoyment  of  the  use  and  occupation  of 
said  land  by  tbe  provision  of  the  clause  in 
controversy  was  postponed  until  after  the 
death  of  Carrico  and  wife,  and  was  then  fully 
to  vest  In  the  grantee.  Upon  the  other  hand, 
the  learned  counsel  for  tbe  appellee  say  that 
they  do  not  controvert  but  what  the  instru- 
ment in  questlou  was  intended  by  the  parties 
as  a  deed,  and  not  as  a  will,  and  concede  that 
It  has  all  the  formalltieB  of  the  former.  But 
they  contend  that  it  was  the  evident  purpose 
and  Intent  of  the  grantor  to  reserve  all  the 
estate  which  be  Intended  to  convey,  and  that 
the  deed  was  not  to  take  effect  until  after  the 
death  of  himself  and  wife,  and  that  hence  It 
must  be  held  to  be  testamentary  in  its  char- 
acter, and  therefore  void,  for  the  reason  that 
It  is  not  executed  In  accordance  with  require- 
ments of  the  statute  on  wills.  The  instru- 
ment in  question  calls  for  a  Judicial  construc- 
tion, and  in  this  the  court  must  seek  for,  and 
be  guided  by,  the  Intention  of  the  grantor. 
And  this  intention  must  be  deduced  and  ar- 
rived at  by  consideration  of  all  of  Its  parts, 
and  in  this  construction  we  must  observe  and 
adhere  to  the  rule  that  this  deed,  In  both  the 
granting  part  and  clause  under  consideration, 
must  be  construed  most  strongly  against  the 
grantor  and  in  favor  of  the  grantee. 

"It  was  a  principle  rec<^lzed  by  the  feudal 
law  that  there  should  always  be  a  known 
owner  of  every  freehold  estate,  and  that  the 
title  thereto  should  never  be  in  abeyance. 
Hence  at  common  law  a  freehold  to  com- 
mence in  future  could  not  be  conveyed,  for 
the  reason  that  the  same  would  be  in  abey- 
ance from  the  execution  of  the  conveyance 
until  tbe  future  eetate  of  the  grantee  should 
vest  Under  the  statute  of  this  state  a  free- 
hold estate  may  be  created  to  commence  in 
futuro  (section  2959,  Rev.  St  1881;  section 
3379,  Rev.  St.  1894) ;  and  hence  the  common- 
law  principle  above  stated  has  been  entirely 
abrogated.  This  deed  is  in  the  statutory 
form,  and  In  the  granting  part  accords  with 
the  provisions  of  section  2927,  Rev.  St  1881 
(section  3346,  Rev.  St  1894),  and  contains 
what  are  by  law  made  operative  words  of 
conveyance,  and  in  effect  transfers  all  tbe  es- 
tate or  Interest  of  the  grantors  In  the  lands 
in  suit  to  the  grantee.  The  terms  'convey  and 
warrant'  when  given  their  legal  purport  or 
acceptation,  fully  indicate  an  intention  to 
convey  a  present  estate  to  the  grantee  and 
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defend  the  title  thereto,  and  In  no  way  la  It 
apparent  or  to  be  Inferred  from  these  words 
that  the  grantors  Intended  to  devise  the  real 
estate  In  anesUoa  The  InBtnunent  was  ac- 
knowledged and  recorded  In  like  manner  aa 
are  other  deeds.  Therefore  we  fall  to  recog- 
nize anything  which  slgnlflea  that  It  was  In- 
tended to  serve  the  purpose  of  a  will.  The 
qnestlon  then  arises,  what  was  the  pnrpose 
Intended  to  be  served  by  the  inapt  expression, 
namely.  To  be  of  none  effect  until  after  the 
death  of  said  Bazzle  Carrlco  and  Frances  Car^ 
rlco,  then  to  be  In  fnll  force.*  It  la  evldmt 
that  the  draftli^  of  the  Indenture  In  qnestlon 
was  not  sklllfnlly  performed,  and  that  there- 
by It  very  closely  approximates  to  what  may 
be  termed  the  'danger  line,'  by  which  a  judi- 
cial constmctlon  might  resnlt  In  adjudging 
the  deed  to  be  a  nulll^, 

"While  It  may  be  said  In  regard  to  the 
point  under  consideration  that  the  author- 
ities 'flght  on  both  aides'  of  the  question, 
howevra-,  we  find  that  in  the  later  decisions 
the  courts  are  inclined  to  uphold  a  deed  of 
this  character,  if,  upon  a  reasonable  inter- 
pretation of  all  its  parts,  it  can  be  said  that 
the  grantor  did  not  Intend  to  create,  or,  in 
other  words,  execute,  that  which  must  be 
construed  and  held  to  be  void.  In  constru- 
ing written  Instruments,  courts  frequently 
do— and  properly,  too — give  to  an  expression 
a  meaning  different  from  that  which  It  or- 
dinarily bears.  In  order  to  import  sense  into 
It,  and  make  It  speak  that  which,  upon  an 
inspection  of  th%  whole,  the  parties  really 
intended  that  It  should.  We  find  that  there 
is  no  amblgidty  In  the  granting  clause  of  the 
deed  in  the  case  at  bar,  and  consequentiy 
we  are  left  free  to  effectuate  the  IntentloD 
of  the  grantor  expressed  in  the  aubsequent 
clause  or  condition.  The  grantors  had,  as  we 
have  seen,  by  iterative  words,  clear  and 
significant,  conveyed  an  Interest  or  fee  in 
priesenti  to  the  grantee.  Having  done  this, 
they  could  not,  in  1^1  parlance  'blow  hot 
and  cold,'  or,  In  other  words,  reserve  or  take 
back  that  which  they  had  granted.  In  the 
case  of  Owen  r.  Williams,  114  Ind.  179.  15 
N.  E.  678,  the  Instrument  In  contest  was  In 
the  form  of  a  deed,  and  in  the  granting 
clause,  by  its  terms,  'did  convey  and  war- 
rant to  WiUianiB  after  my  decease  and  not 
before.'  This  court  held  that  the  phrase 
'after  my  decease  and  not  before'  did  not 
make  the  deed  testamentary,  but  was  meant 
and  operated  to  show  that  the  grantee's  use 
and  enjoyment  of  the  real^  would  not  begin 
under  the  deed  until  after  the  death  of  the 
grantor.  In  the  case  of  Gates  v.  Gates,  135 
Ind.  272,  34  X.  B.  057,  the  deed  therein  in 
controversy  was  also  in  the  statutory  form, 
but  contained  the  following  reservation: 
The  grantor  Prior  Gates  hra-eby  expressly 
^cepts  and  reserves  from  this  grant  all  the 
estate  In  said  lands,  and  the  use,  occupa- 
tion, rents  and  proceeds  thereof  tmto  himself 
during  his  natural  llf&'  This  court  In  that 
case,  upon  a  full  review  and  consideration 


of  many  authorities  upon  the  question  In- 
volved, held  that  such  an  instrument  must 
be  construed  as  conveying  a  present  inta*est 
in  tiie  real  estate,  the  full  enjoymoit  of 
which  was  postponed  until  after  the  grantor's 
death.  In  the  case  of  White,  Adm'r,  t.  Hop- 
Una,  80  Ga.  154,  4  S.  G.  863,  dted  in  Gates 
v.  Gates,  supra,  the  deed  contained  this 
clause  or  condition:  The  titie  to  the  above 
described  tract  of  land  to  still  remain  in  the 
said  Lemuel  Hopkins  [grantor]  for  and  dur- 
ing his  lifetime,  and  at  hla  death  to  imme- 
diately vest  in  the  said  Lewis  Hopkins  [gran- 
tee].* It\was  held  by  the  Supreme  Court  of 
Georgia  in  that  case  that  an  absolute  title 
was  by  this  deed  conveyed  to  the  grantee; 
that  it  passed  a  present  intovst  in  the  land, 
and  took  effect  inunedlately,  and  after  its 
uecution  It  was  Irrevocable  by  the  grantor. 
In  Graves  t.  Atwood,  62  Gonn.  512,  B2  Am. 
Bep.  610,  the  deed  contained  the  following: 
The  condition  of  this  deed  is  such  that  I 
hereby  reserve  all  of  my  right,  titie  and  in- 
terest In  the  aforesaid  described  piecea  of 
land,  with  all  the  buildings  thereon  during 
my  natural  life.*  It  was  held  by  the  court 
that  this  condition,  read  In  the  light  of  the 
grant,  was  to  be  Intrapreled  as  a  resorvatioa 
of  the  same  measure  of  use  thereaft^  as  ten- 
ants for  life  as  the  grantor  bad  before  en- 
Joyed  as  Its  owner.  In  Webster  t.  Webster, 
83  N.  H.  18,  66  Am.  Dec.  705,  the  condition 
was:  'Besa-vlng  all  the  right,  title  and  In- 
terest In  and  unto  the  above  named  land,* 
etc.,  for  and  during  my  natural  life.*  In 
Bun(:h  v.  Nicks,  50  Ark.  367,  7  S.  W.  663, 
the  deed  contained  the  following  clause: 
'And  the  deed  shall  go  Into  full  force  and 
effect  at  my  death.*  The  court  held  thia 
deed  to  be  a  valid  one,  conveying  a  present 
titie  to  the  grantee,  with  the  right  of  pos- 
sesston  and  use  postponed  until  the  grantor's 
death.  In  Wyman  v.  Brown,  SO  Me.  138,  the 
deed  was  as  follows:  This  deed  not  to  take 
effect  during  my  lifetime — to  take  effect  and 
be  In  force  from  and  after  my  death.'  This 
was  held  to  be  valid.  In  the  case  of  Ab- 
bott V.  Holway,  72  Me.  288,  the  Instrument 
contained  this  clause:  This  deed  Is  not  to 
take  effect  and  operate  as  a  conveyance 
until  my  decease.*  This  was  held  to  be  a 
good  and  valid  conveyance.  In  Sba<^elton 
V.  Sebree,  86  111.  616,  the  deed  contained 
covenants  of  warranty,  and  also  this  clause: 
This  deed  not  to  take  effect  until  after  my 
death — ^not  to  be  recorded  until  after  my  de- 
cease.' This  Instrument  was  held  operative 
as  a  deed,  and  not  Intended  as  a  testamen- 
tary disposition  of  property.  These  author- 
ities—most of  them,  at  least— were  dted 
with  approval  by  this  court  in  Gates  t.  Gates, 
supra. 

"It  Is  a  settled  rule  that  in  the  Interpre- 
tation of  an  Instrument,  where  tiie  terms 
employed  are  ambiguous  or  susceptible  of 
more  than  one  meaning,  the  court  will  con- 
sider the  subsequent  acte  of  tiie  parties  to 
ascertain  how  they  tmdentood  1^  and  aa  in- 
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dicating  vhat  oonstnictton  ttiey  ^aced  upon 
It.  H.  O.  OldB  Wagon  Worka  t.  Gocnnba,  124 
Ind.  82;  24  N.  B.  580,  and  casea  there  dted; 
I^lea  T.  iMcher.  106  Ind.  382,  0  N.  B.  866. 
Howerer,  while  It  la  proper  to  restnt  to  IhU 
mle  to  ahow  a  practical  conatmction  by  tiie 
paztlea,  atlll,  after  all,  the  IntentkKi  miut 
be  determined  from  the  words  of  the  instm- 
ment.  The  mwnTior  iq  wfaUdt  thla  deed  waa 
treated  by  the  parUea  In  thla  cape,  aa  It  mi- 
peara,  la  briefly  aa  followa:  It  waa  execut- 
ed In  1S67  for  a  ralnable  conalderatlon,  and 
dnlr  reowded.  In  1670,  dnring  the  lifetime 
ot  the  grantora,  for  a  Talnable  cmaideratlon, 
the  gmntee  a^  and  conveyed  the  land  to 
the  appellant  anbject  to  tiie  life  estate  of  the 
former.  This  deed  waa  alao  recorded.  Baa- 
zle  Carrico  died  In  1872,  two  years  and  orer 
after  fba  ctmreyance  to  the  aiq;>dlant. 
Frances,  his  wlf^  died  In  1602,  nearly 
twelve  yeara  atta  this  second  conTeyanee; 
and  not  nntll  after  bet  death,  so  fftr  as  It  la 
dladoaed,  was  tills  deed  called  In  qnestion. 
Theae  anbaeqoent  acts  of  the  granbws,  In  suf* 
fwlng  the  deed  to  be  placed  npon  record,  and 
In  permitting  the  land  to  be  atdd  and  ccm- 
Teyed  by  their  grantee  to  the  appellant,  sub- 
ject to  tb^  life  estate,  an  Incompatible 
with  the  contention  of  aro«IlM,  and  hoatlle 
to  the  tiieory  now  advanced  and  adTocated 
by  falm.  In  Broom'a  Maxima,  star  page  64<\ 
In  trnnalating  a  fundamental  maxim  of  the 
law.  It  la  said:  'A  liberal  oonatmction  shonld 
be  placed  upon  written  Inatmments,  so  as  to 
uphold  them.  If  possible,  fmd  carry  Into  ef- 
fect the  Intention  of  the  parties.'  Applying 
the  reason  and  the  principle  aa  laid  down 
by  the  antiuwities  cited,  and  gnlded  by  the 
rule  ot  conatmction  that  the  danse  In  con- 
trorersy  mnat  be  conatmed  moat  faTorably 
to  the  grantee,  we  cannot  hold  that  the 
gmntom  Intended  that  this  obligation  was 
to  be  null  and  void,  bnt  we  are  constrained 
to  decide  that  It  conveyed  a  present  Interest 
In  Uie  real  estate  to  the  grantee,  the  full 
enjoyment  of  wUch  waa  by  the  aubeequent 
clause  Intended  to  be  postponed  nntll  after 
die  deatii  of  botii  of  the  grantors.  By  so 
holding  we  carry  Into  ^fect  the  Intention 
of  the  partiea,  and  we  f^l  to  recognise 
wtaeroln  this  constructtcm  worka  an  Injury 
or  Injustice  to  any  one.  This  Interprete- 
tion.  we  think,  will  simply  carry  out  the 
Intention  of  Oarrlco  and  Ub  wife,  and  give 
protection  to  the  rights  of  a  purchaser,  ac- 
qnlred  on  the  faith  of  their  deed  and  their 
acta.  The  conclnrion  we  have  reached  ren- 
ders it  unnecessary  to  consider  the  r^ug- 
nancy,  if  any,  existing  between  the  grant 
and  the  exception.  However,  when  such 
does  exist.  It  is  well  settled  that  the  latter  is 
void.  See  cases  cited  In  Gates  v.  Gates,  su- 
pra. It  tiierefwe  follows  that  the  court  err- 
ed  in  sustaining  the  demurrer  to  tiie  com- 
plaint.*' 

We  have  reached  the  conclusion  that  tiie 
trial  court  erred  In  the  construction  placed 
upon  the  two  deeds  first  mentioned  In  the 


t^lnlon,  but  correctiy  conatmed  the  Instru- 
ment executed  to  Katherlne  Flora  McLain 
and  Mattie  Lou  UcLaln.  We  are  of  the 
opinion  that  all  three  Inatrmnents  an  not 
of  a  testamentary  nature,  but  that  they  were 
intended  as  deeds.  In  ^ew  of  the  fact  that 
there  is  some  qnestion  In  the  case  aa  to  the 
delivery  of  these  Instrument^  we  are  not 
prepared  to  reverse  and  render.  Therefon 
the  Judgment  wUl  be  revrased,  and  the  canae 
rwnanded.- 
Beversed  and  remanded. 


LEWIS  v.  HOUSTON  BLBJOTEIO  00. 
(Court  of  Oiril  Appeals  of  Texas.   Jane  2, 

leoo.) 

1.  CABEIXB  and  PASaEROBft— Wmif  RELATIOn 

Biains. 

When  a  person  desiring  to  become  a  pas- 
seoser  on  a  street  car  stations  himself  at  a 
place  where  the  cars  are  accustomed  to  re- 
ceive passengers,  and  signals  or  calls  to  the  mo- 
torman  of  an  approaching  car  to  stop  the  car. 
and  sndi  signal  Is  seen  by  the  motorman.  ana 
the  car  slows  np,  an  acceptance  of  the  offer  to 
become  a  passenger  will  be  implied  from  the 
act  of  the  motorman;  and  sach  person  Is  en- 
titled to  be  regarded  as  a  passenger  while  in 
tiie  act  of  getting  on  the  car,  though  he  at- 
tempts to  board  the  car  before  ft  comes  to  a  foil 
stop,  and  irrespective  oi  whether  the  motorman 
Intended  to  stop  the  car  f6r  the  purpose  of  al- 
lowing him  to  get  on. 

[Bd.  Note. — ^For  cases  In  point,  see  vol  0; 
Cent  Dig.  Oarriers,  H  988.  9§B.] 

2.  SaMB— OONTBIBUTOBT  NeGLIGBNCE. 

The  attempt  of  a  passenger  to  board  a 
street  car  while  ft  is  in  motion  Is  not  con- 
tributory negligence,  as  matter  of  law. 

[Bd.  Note. — For  cases  in  point,  see  voL  0, 
Oent  Dig.  GarrieEB,  |  1S60.) 

3.  Appui.  —  Habicle&s  Ebsob  —  Irstbuc- 

TIONB. 

In  an  action  for  fnjnrfes  to  a  passenger, 
where  the  court  charged  that  plalntilc  was  re- 
quired to  prove  that  the  Injuries  were  caused 
by  the  failure  of  the  defendant's  emplovfis  to  Qse 
ordinary  care,  and  failed  to  give  a  charge  de- 
fining n^ligence  as  between  a  carrier  and  a 
passenger,  or  stating  the  degree  of  care  re- 
quired of  a  carrier  for  the  protection  of  a  pas- 
senger, defendant's  contention  that  the  error 
was  harmless,  because  the  undisputed  evidence 
showed  that  defendant's  servants  failed  to  use 
any  care  whatever  to  prevent  the  injury,  and 
therefore,  if  the  jury  had  found  plaintiffs  state- 
ment of  the  ctrcnmBtancea  under  which  he  was 
Injured  was  true,  they  must  have  found  In  his 
favor,  notwithstanding  any  error  in  the  charge, 
was  untenable. 

4.  INJUBT  TO  FASSBiraXB  —  COKTBIBtTTOaT 

Nkoligencb— BuRDSif  or  Psoor. 

In  an  action  for  Injuries  to  a  passenger, 
where  plaiutilTs  evidence  did  not  show  negli- 
gence on  his  part,  as  matter  of  law,  the  burden 
was  on  the  defendant  to  establish  Its  plea  of 
contributory  negligence. 

[Bd.  Note. — ^For  cases  in  point.  See  voL  9, 
Cent.  Dig.  Oarrfers,  |  lii96.] 

6.  Afpeai.  —  AssiGNiams  or  Baaon— Bbufs 

— RmJK  or  CouBT. 

Where  some  assignments  of  error  are  not 
discussed  in  appellant's  brief,  and  those  dis- 
cussed are  pvmitted  to  retain  their  original 
numbers,  instead  of  being  consecutively  number- 
ed, as  required  by  rule  29  for  the  Courts  of 
Civil  Appeals  (87  &  W.  xv),  but  are  discussed 
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in  tiie  same  order  as. if  they  had  been  coQBecu- 
tively  nnmbered,  there  is  a  mere  technical  Tio- 
lation  of  the  rnle,  which  is  insufficient  to  re- 
quire the  court  to  refuse  to  consider  the  aa- 
aigjmuuxtMt 
6.  Same. 

Where  asalgmnents  of  error  discaased  in 
appellant's  brief  are  followed  by  statements 
containing  no  reference  to  the  pages  of  the 
record  for  verification,  aa  required  by  rale  31 
for  the  Courts  of  Civil  Appeals  (67.8.  W.  xvi), 
but  otherwise  sufficient,  there  is  a  mere  techni- 
cal violation  of  the  rule,  which  ia  insufficient  to 
require  the  court  to  refuse  to  consider  the  as- 
signments. 

Appeal  from  District  Court,  Harris  Coud- 
ty;  Norman  O.  Klttrell,  Judge. 

Action  by  0.  F.  Lewis  against  the  Houston 
Blectrie  Company.  From  a  Judgment  in  fa- 
vor of  the  defendant,  plalntllf  appeals.  Re- 
versed. 

Home,  Boblnacm  &  Hume,  for  appellant. 
Baker,  Botts,  PariEer  ft  Garwood,  for  appel- 
lee. 

PLEASANTS,  J.  This  Is  a  suit  by  appel- 
lant against  appellee  to  recover  damages  for 
personal  injuries.  The  appellee  company  op- 
erates an  electric  street  car  line  In  the  city 
of  Houston,  and  between  that  city  and  Hous- 
ton Heights,  a  suburb  thereof.  Plaintiff  al- 
leges in  his  petition  that  he  was  tnjnred  on 
August  29,  1903,  by  the' negligence  of  de- 
fendant's employes;  the  circumstances  un- 
der which  be  was  injured  being  thus  stated: 
"That  on  or  about  said  date  tbe  plaintiff,  de- 
siring to  take  passage  to  said  city  by  aald 
line,  and  with  the  purpose  of  doing  so,  and 
being  prepared  to  pay  his  fare  therefor,  sig- 
naled and  called  to  a  car  thereof,  and  to  the 
motorman  of  said  car,  whereto  was  attached 
another  car,  called  a  trailer,'  returning  from 
said  Houston  Heights,  to  stop  where  the  de- 
fendant's track  for  incoming  cars  crossed  the 
track  of  said  Houston  &  Texas  Central  Rail- 
road Company;  It  being  nsoal  and  customary 
for  tbe  cars  of  said  line  to  stop  or  slow  at 
that  place  for  the  receipt  of  passengers. 
Hiat  thereupon  the  said  cars  were  checked, 
and  while  passing  over  said  crossing  In  slow 
motion,  and  as,  from  said  checking  and  slow- 
ing, he  believed,  for  the  purpose  of  admitting 
him  thereto,  the  plaintiff,  with  doe  care,  took 
hold  with  his  hand  of  the  stanchion  or  the 
handhold  thereof  of  the  trailer,  and  stepped 
on  the  running  board  thereof,  and  was  about 
to  enter  and  seat  himself  therein,  when  said 
cars  were,  by  the  defendant  and  Its  servants 
and  agents  operating  them,  suddenly,  vio- 
lently, and  negligently  Jerked  and  driven  for- 
ward, and  thereby  and  by  reason  thereof  the 
plaintiff  was  shaken  and  torn  from  his  hold 
of  hand  and  feet,  thrown  to  the  ground,  his 
body  caught  and  dragged  by  the  car  along 
and  over  the  cross-ties  and  the  track  for  a 
distance  of  sixty  feet,  hla  left  arm  cut,  mash- 
ed, and  severed  from  his  body  by  the  wheels 
of  the  car,  his  ribs  broken,  wrenched,  and 
dislocated,  and  his  bead,  body  and  limbs, 
members  and  organs,  tnrulsed  and  lacerated 


in  vr&y  part"  Tbe  defendant  answered  by 
general  demnrror,  general  denial,  and  pleas 
of  contributory  negligence  in  which  It  Is 
averred,  in  aulwtance^  that  plaintiCt  was  in- 
jured while  lying  in  an  inttnclcated  condition 
by  the  side  of  d^ndanf  s  track,  obscured 
from  tbe  view  of  the  operatives  of  the  car, 
or,  if  he  was  not  Injured  while  so  lying  near 
tbe  track,  he  was  injured  while  attempting 
to  board  defendants  cur  at  a  place  where 
said  car  did  not  stop  to  leeeiTe  passraigets, 
and  without  giving  any  notice  to  tbe  op- 
eratives of  aald  car  of  his  desire  to  become  a 
passenger  thereon.  The  trial  in  tbe  court 
below,  by  a  lory,  resulted  In  a  verdict  and 
Judgment  in  favor  of  the  defendant. 

It  is  unnecessary  to  set  out  the  evidence 
at  length;  it  being  sufficient  to  say  that  there 
ia  sufficient  evidence  to  support  the  allega- 
tions of  tbe  petition,  and  there  is  also  evi- 
dence sufficient  to  ratablisb  the  avorments 
of  defendant's  pleas  of  contributory  negli- 
gence. 

The  accident  in  which  appellant  was  In- 
jured occurred  near  his  residence,  la  Houston 
Heights,  and  near  the  point  at  which  the 
street  car  track  crosses  the  track  of  tbe 
Houston  ft  Texas  Central  Bailroad  Compa- 
ny. He  testified  as  follows:  "I  went  through 
the  house  and  out  of  the  front  door,  and 
went  across  the  little  path  that  leads  from 
my  gate  to  the  H.  ft  T.  C.  Railroad  track; 
that  being  the  place  I  had  been  In  the  habit 
of  getting  on  the  Houston  Electric  Compa- 
ny's street  car.  I  went  there  for  the  purpose 
of  getting  on  that  car.  When  the  car  got 
up  pretty  close  to  the  Central  tracks,  I  heard 
the  two  bells  to  go  ahead,  and  then  I  yelled 
to  tbe  motorman  to  stop.  He  was  probably 
eight  or  ten  feet  from  me,  and  I  threw  up 
my  hand  and  Z  yelled  to  him  to  stop.  I 
thought  the  motorman  was  looking  at  me,  as 
his  face  was  turned  towards  me.  I  think  he 
must  have  seen  me  as  he  came  over  tbe  rail- 
road track.  When  I  yelled  to  the  motorman, 
he  turned  off  the  power,  and  tbe  car  came 
over  the  Central  tracks  very  slowly.  It  was 
pulling  a  trailer,  a  rear  car,  and  as  tbe  trailer 
came  over,  .and  Just  about  the  time  the  car 
was  off  the  tracks — probably  three  or  four 
feet  from  It— they  threw  on  the  power,  and 
the  car  pulled  out;  but  In  the  meantime,  be- 
fore they  threw  on  the  power,  I  had  caught 
ahold  of  the  car,  and  had  my  foot  on  the 
running  board.  The  extra  speed  thrown  on 
It  pulled  my  feet  from  under  me,  and  I  went 
down.  That  Is  tbe  last  I  rememb^  until 
after  my  arm  was  off.  I  was  going  to  ride 
on  the  car.  I  had  the  money  to  pay  my 
fare."  On  cross-examination  he  testified: 
"When  I  left  the  house  I  took  tbe  path  and 
went  to  where  tbe  street  car  line  crosses  the 
Houston  &  Texas  Central  Railroad.  I  went 
straight  down  the  H.  ft  T.  0.  tracks  and  saw 
the  car  coming.  It  was  probably  seventy- 
five  feet  from  me.  I  waa  stending  on  the 
left-hand  side  of  the  track,  from  seven  to 
nine  feet  from  the  H.  ft  T.  O.  track,  on  tbe 
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side  towards  town.  The  H.  &  T.  C.  croases 
tJie  street  car  line  diagonally  at  that  place. 
When  I  gave  the  signal  to  the  motorman, 
the  car  was  right  at  the  Central  Railroad 
tracks — the  motor  car.  It  had  not  begun  to 
cross  over.  The  motorman  had  his  hand  on 
the  braKe,  and  was  looking  sideways,  to- 
wards me.  I  believe  he  saw  me.  There  was 
nothing  to  keep  him  from  seeing  me.  There 
was  a  man  on  the  front  end  of  the  car  with 
the  motorman,  on  the  left-hand  side  of  the 
motorman,  and  probably  two  feet  from  him. 
The  front  car  was  an  open  summer  car.  The 
car  did  not  come  to  a  stop  .before  it  crossed 
the  H.  &  T.  0.  tracks.  It  checked  up  com- 
ing across  the  railroad  track,  after  I  gave 
the  signal.  The  front  car  came  on  across. 
I  made  no  effort  to  get  on  the  front  car. 
The  trailer  then  came  on  across.  I  was 
standing  about  nine  feet  from  the  H.  &  T. 
C.  track.  I  made  an  effort  to  get  on  the 
trailer  abont  the  second  seat  from  the  front, 
as  well  as  I  remember.  I  was  on  the  left- 
hand  side.  As  well  as  I  remember,  I  canght 
ahold  of  the  trailer  with  my  right  band.  It 
was  going  alow.  I  stood  upon  the  running 
board.  I  do  not  think  I  got  both  my  feet 
on  the  running  board.  I  had  one  band  ahold 
of  the  car.  and  one  foot  in  midair,  and  tb^ 
threw  on  the  power  and  gave  the  car  a  aod- 
den  Jerk,  and  I  fell.  Don't  know  whether  X 
fell  to  the  ground.  After  my  head  struck  I 
don't  remember  anything  about  It  I  was 
unconscious  after  that.  It  was  good  dusk  or 
dark  at  the  time.  I  gave  the  signal  to  the 
motorman  by  throwing  up  my  hand  and 
hollering  to  him.  I  told  blm  to  atop.  I  say 
he  was  looking  at  me  and  saw  me.  I  was 
not  under  the  influence  of  liquor  at  the  time." 
There  was  testimony  from  other  witnesses  to 
the  effect  that  appellee's  cars  were  frequent- 
ly stopped  for  the  purpose  of  receiving  pas- 
sengers at  the  place  at  which  appellant  says 
he  attempted  to  board  tbe  car  on  this  oc- 
casion. 

The  first  assignment  of  error  presented  in 
appellant's  brief  assails  the  charge  of  the 
court  on  the  ground  that  It  Instructs  tbe  jury 
that,  to  entitle  plaintiff  to  recover,  he  must 
prove  by  a  preponderance  of  the  evidence 
that  his  Injury  was  caused  by  the  failure  of 
the  defendant's  employes  to  use  ordinary  care 
In  the  operation  of  the  car  by  which  be  was 
injured. 

Paragraphs  five  and  six  of  the  charge  are 
as  follows: 

"(5)  The  plaintiff  Is  required  by  law  to 
prove  the  negligence  by  him  alleged  by  a  pre- 
ponderance of  the  evidence,  In  order  to  en- 
title him  to  recover. 

■'(«)  'Negligence,*  as  used  in  this  connec- 
tion, means  the  want  of.  or  failure  to  use, 
ordinary  care.  By  'ordinary  care'  Is  meant 
that  d^^ree  of  care  which  an  ordinarily  pru- 
dent person  would  use  under  the  same  or 
similar  circumstances  to  prerent  injury  and 
accident." 

No  instroctlon  defining  negllgmee  a«  be- 


tween a  carrier  and  passenger,  or  stating  the 
degree  of  care  required  of  a  carrier  for  the 
protection  of  a  passenger,  was  given  the  jury. 

It  Is  clear  from  this  statement  that  the 
charge  complained  of  required  appellant  to 
prove  that  his  Injuries  were  caused  by  the 
failure  of  appellee's  employte  to  use  ordinary 
care,  and  It  Is  unnecessary  to  cite  authority 
to  sustain  the  proposition  that  a  carrier  owes 
its  passengers  tbe  duty  to  exercise  that  high 
degree  of  care  to  prevent  Injury  to  them  which 
a  very  careful,  prudent,  and  competent  per- 
son would  exercise  naier  like  circumstan- 
ces. It  follows  that,  if  the  pleading  and  evi- 
dence raise  the  Issue  of  whether  appellant  sus- 
tained the  relation  of  passenger  to  the  appel- 
lee carrier  at  the  time  he  was  Injured,  the 
charge  contains  an  affirmative  misstatement 
of  the  law,  which  will  require  a  reversal  of 
the  judgment  of  the  trial  court.  From  the 
evidence  offered  by  tbe  appellant,  before  set 
out,  the  jury  were  authorized  to  find  that  he 
left  his  home  with  the  Intention  of  taking 
passage  on  appellee's  car  to  the  city  of  ETous- 
ton,  and,  in  furtherance  of  this  intention,  he 
took  a  position  near  appellee's  tr&c^  at  a 
place  where  It  was  accustomed  to  stop  its 
cars  for  the  purpose  of  receiving  passengers ; 
that  when  the  car,  on  Its  way  to  the  dty,  ap- 
proached the  appellant,  he  called  and  signal- 
ed to  the  motorman  to  stop;  and  that  the 
motorman  saw  bis  signal,  or  heard  his  call, 
and  slowed  tbe  car  down,  and  the  appellant, 
being  prepared  and  willing  to  pay  his  fare, 
and  believing  that  the  car  was  being  stop- 
ped for  the  purpose  of  taking  him  on  as  a 
passenger,  attempted  to  board  It.  and.  while 
so  doing,  was  Injured.  Tbe  pleading  sup- 
ports these  facts,  and,  If  they  are  true,  a[^el- 
lant  was,  In  contemplation  of  law,  a  passen- 
ger at  the  time  he  received  his  Injuries ;  and 
appellee  was  charged  with  the  duty  of  using 
that  high  degree  of  care  to  protect  him  from 
Injury  which  a  very  careful,  prudent,  and 
competent  person  would  have  used  under  tike 
circuuistancea.  It  may  often  be  difficult  to 
determine  just  when  the  relation  of  carri^ 
and  passenger  begins,  and  what  acts  of  tbe 
parties  are  necessary  to  create  such  relation, 
but  there  are  certain  well-established  general 
principles  by  which  the  facts  of  each  particu- 
lar case  must  be  tested.  The  relationship 
may  arise  before  the  person  desiring  to  be- 
come a  passenger  actually  gets  on  the  convey- 
ance of  the  carrier,  and  it  may  coutlnue 
after  he  leaves  the  conveyance,  but  it  can 
only  be  created  by  contract  between  the  par- 
ties, expressed  or  Implied.  From  the  nature 
of  the  business  conducted  by  street  car  compa- 
nies, no  express  contract  of  carriage  is  made 
with  the  great  majority  of  those  who  ride  on 
their  cars,  and  the  essential  elements  of  the 
contract — the  offer  and  its  acc^tance — must 
ordinarily  be  implied  from  the  acts  of  the 
parties:  When  a  person  desiring  to  become 
a  passenger  upon  a  street  car  stations  him- 
self at  a  place  where  the  cars  are  accustom- 
ed to  receive  passengars,  and  signals  or  calls 
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to  the  motorman  of  an  approaching  car  to  atop 
tbe  car,  and  tmeb  signal  1b  seen  by  the  motor- 
man,  and  tbe  car  halted,  an  acceptance  of  tbe 
offer  to  become  a  passenger  will  be  Implied 
from  tbe  act  of  tbe  motorman  in  stopping  tbe 
car,  and  snch  person  will  be  regarded  as  a 
panei^er  wblle  he  la  In  the  act  of  getting  up- 
on the  car.  If  In  such  case  the  person  de- 
siring to  become  a  passenger  attempts  to 
board  tbe  car  before  It  comes  to  a  full  stop, 
he  la  not  necessarily  golltr  of  contributory 
negligence;  and  if  the  speed  of  the  car  was 
elackoied  to  snch  an  extent  as  to  lead  him 
to  believe  that  it  was  b^g  stopped  to  allow 
him  to  get  on,  and  a  person  of  ordinary  care 
would  hSLve  80  bellered,  and  have  attempted  to 
get  upcm  the  car,  be  should  be  r^arded  as  a 
passenger  while  making  such  attempt 

It  is  immaterial  that  tbe  motorman  may 
not  have  intended  to  stop  tbe  car  for  tbe  pur- 
pose of  allowing  tbe  passenger  to  get  on.  If 
tile  latter  was  at  a  place  where  passengers 
were  usually  received,  and  gave  tbe  usual  sig- 
nal, which  was  seen  by  tbe  motorman,  and  he 
thereupon  slackened  the  speed  of  tbe  car  to 
aucfa  an  extent  as  to  lead  a  person  of  ordi- 
nary care  to  believe  that  he  was  thereby  In- 
vited to  become  a  passenger,  sndi  retatiMi* 
ship  would.be  created;  the  motorman  not 
giving  any  warning  that  the  car  was  not  be* 
Ing  stopped  for  the  purpose  of  receiving  pas- 
sengers, inkier  snch  drcqmstances,  the  car- 
rier would  not  be  beard  to  si^  it  bad  not 
given  an  implied  acc^ptanoe  of  the  offer  to 
become  a  paasoiger. 

It  la  a  universal  role  of  law  that  one  can- 
not disclaim  responsibility  tor  the  conse- 
quences which  nsnally  and  naturally  result 
fnnn  his  acts.  If  the  an^ellant,  in  the  eza<- 
dse  of  ordinary  care  and  prudence,  could 
assume  tiiat  the  act  (tf  tbe  motorman  In  check- 
ing the  car  was  In  response  to  his  signal,  and 
for  the  purpose  of  allowing  Um  to  board  It, 
in  acting  upon  snch  aaanmptloD  and  attaupt- 
ing  to  get  on  the  car  be  had  tbe  right  to  rely 
upon  the  perfinmance  by  the  motorman  of 
his  duty  to  use  Uiat  high  decree  at  care  to 
protect  bim  from  injury  which  the  law  re- 
qnires  a  carrier  to  eardse  fbr  tbe  safety  of 
its  passei^as.  In  other  words.  If  tbe  act  of 
the  motorman,  who  had  aeea  apptilanf  s  alg- 
nal,  reasonably  Induced  appellant  to  believe 
tbat  he  was  acoq>ted  as  a  passenger,  while 
so  believliv  be  was  mtltled  to  protection  as 
such. 

The  case  of  Conner  v.  St  Ry.  Ga,  105  Ind. 
62,  4  N.  E.  441,  65  Am.  Rep.  177,  announces 
the  rule  whidb  we  think  should  apply  to  all 
cases  of  this  character.  We  quote  from  that 
(pinion  the  following:  "Bdng  at  the  usual 
place  where  passengers  were  taken  up,  and 
having  given  notice  to  tbe  pavon  In  cbarge 
of  the  car  that  be  desired  to  be  taken  up,  it 
was  the  plain  duty  of  the  driver  or  Tpenon  in 
chai^  elthor  to  afford  him  ressonable  oppor^ 
tunlty  to  mter  the  car,  or  to  notify  tbe  plain- 
tiff, dthw  by  ctmtinulng  the  rapid  pace,  or 
In  some  other  way,  that  he  would  not  be  tak- 


en.  Instead  of  giving  any  sign  tbat  be  would 
not  be  taken,  tbe  speed  of  tbe  car  was  slack- 
ened, so  that  It  was  moving  slowly  when  be 
attempted  to  get  on.  Having  received  tbe 
signal,  and  slowed  up  in  a  manner  to  invite 
the  plaintiff  to  get  on.  It  was  a  clear  act  of 
negligence  in  the  driver  or  person  in  charge 
not  to  observe  tbe  plaintiff,  If  be  did  not  ob- 
serve blm,  and,  while  be  was  getting  on  tbe 
car,  In  a  manner  in  which  the  defendant  usu- 
ally received  Buch  passengers,  to  cause  the 
car  to  be  'Jerked'  forward,  as  tbe  Jury  found." 

The  view  of  the  law  above  expressed  finds 
support  in  the  following  authorities:  Maiey 
V.  St  Ry.  Co.  (Mo.  App.)  68  S.  W.  1064; 
Magnire  v.  St  Ry.  Go.  (Ho.  App.)  78  S.  W. 
888;  Pfeffer  v.  St  Ry.  Co.  (Super.  Buff.)  24 
N.  T.  Supp.  490;  St  Ry,  Co.  v.  Spabr  and. 
App.)  83  N.  E.  446;  St  Ry.  Co.  v.  Duggan 
aiL  App.)  4  Am.  Elect  Cas.  409;  Gorlln  v. 
St  Ry.  Go.  (Mass.)  27  N.  B.  1000. 

A^iellee  contends  that  if  it  be  conceded 
tiiat  the  diarge  was  erroneous  in  Its  state- 
ment of  the  decree  of  care  required  of  tbe 
employ^  of  the  company,  such  error  was 
harmless,  because  the  undisputed  evidence 
shows  that  they  ftdled  to  use  any  care  wbat- 
evw  to  prevoit  the  Injury,  and  therefore,  if 
the  Jury  bad  found  that  appdlant's  statement 
of  the  circumstances  under  which  be  was  in- 
jured was  true,  they  must  have  found  in  his 
favor,  notwithstanding  tbe  error  In  the 
charge.  We  cannot  agree  with  appellee  in 
this  contention.  Ttte  Jury  might  hare  con- 
cluded that  the  act  of  ibe  motorman  In  in- 
creasing the  speed  of  tbe  car  before  appel- 
lant had  succeeded  In  bis  attempt  to  board 
it  was  not,  under  tbe  clrcnmstaoces,  a  fitllnre 
to  use  ordinary  care,  since  that  act  could 
not  be  held  n^llg«ice  as  a  matter  of  law. 

The  second  asslgnmoit  of  error  presented 
complains  ot  tbe  following  paragra^  <tf  tiw 
cb&Tge: 

"If  yon  believe  from  tbe  preponderance 
of  tbe  evldoun  tiut  it  was  usual  and  eostutt- 
ary  for  defendant's  can  to  stop  or  slow  iq> 
at  the  crossing  of  defendants  line  over  tbt 
tra<*B  of  the  H.  ft  T.  0.  B.  Co.,  In  Honston 
Helots,  and  believe  tbat  on  August  29. 1908, 
plaintiff  signaled  or  called  to  tbe  motorman 
of  defendants  car  to  stop  at  said  crossing 
for  the  purpose  of  taking  passage  on  said  car, 
and  was  prepared  to  pi^  his  fare,  and  ^t 
In  pursuance  of  said  signal  tiie  car  was  check- 
ed for  tbe  purpose  of  admitting  plidntur  as  a 
passenger,  and  that,  while  in  slow  motion, 
the  plaintiff,  with  due  care,  took  bold  of  tiie 
handhold  on  the  trailer  and  sniped  on  tbe 
running  board,  and  that  when  plaintiff  was 
lUKmt  to  eaUr  said  trailer  the  servant  or 
servants  of  defendant  In  charge  of  said  car 
suddenly  and  violently  and  negllgaitly  start- 
ed tbe  ear  ftnward,  and  tbat  by  reaaim  of 
sucli  n^Ugmce  of  defendant's  serronts^  If 
you  find  they  wm  negligent,  plaintiff  was 
thrown  from  the  car  and  Injured,  and  believe 
said  injury  was  caused  by  tiw  netf  igoice  of 
defondant's  savant  or  swants  In  diarge 
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of  the  car,  plaintiff  ia  entitled  to  tecorer; 
and.  If  yon  bo  find  the  tecta  to  be,  yon  will 
find  for  plaintUE." 

We  think  two  of  tbe  objectlona  urged  to 
this  cbaixe  are  valid.  Aa  we  bare  befbre 
stated,  tbepnrpoae  <tf  the  motorman  in  cbeck< 
Ing  the  car  was  Immaterial,  If  by  that  act 
appelant,  nndw  all  tbe  elrcnmstancea,  was 
Jostifled  in  b^Ting  that  be  waa  invited  to 
set  <m  tlie  car ;  and  appellants  rl^t  of  le- 
nxmry  ought  not  to  have  beat  made  to  de- 
pend on  whether  the  motorman  chedced  the 
car  for  the  purpose  of  receiving  blm  aa  a 
paaseoger.  The  charge  la  further  cAjection- 
able  In  tlut  It  places  upon  appellant  fba  bnr- 
of  Bbowlng  that  he  was  not  gnilty  of  oon- 
tributory  negligence  In  attempting  to  board 
the  car  under  the  circumstances  disclosed  by 
the  evidence.  It  ia  only  in  caaea  in  which  the 
allegations  of  the  petition  or  the  evidence  of 
plaintiff  show  negligence  on  hla  part;  aa  a 
matter  of  law,  tiiat  fba  burden  is  npon  blm 
to  refute  the  charge  of  contributory  negli- 
gence, and  appellant* a  evidence  does  not  bring 
this  caae  within  that  class.  By.  Go.  v.  Bhie- 
der,  88  Tex.  1S2,  30  8.  W.  902,  28  L.  B.  A. 
688;  Pares  v.  By.  Co.  CTex.  Olv.  Am-)  67 
8.  W.  801;  Bt  John  v.  By.  Oo.  (Tex.  Civ. 
App.)  80  S.  W.  286. 

Apptilee  objects  to  oar  omslderatton  of 
tbe  foregoing  assignments  on  the  ground  that, 
aa  presented  in  appellaufs  brief  they  are  not 
in  confbrmlty  with  the  reqnireaients  of  mlea 
29  and  81' (87  8.  W.  xv,  xvl).  The  spedflc 
objectlrais  urged  to  Hie  asglgnmente  are  tiiat 
they  are  not  numbered  fnmi  first  to  last  In 
their  consecutive  order,  and  that  the  state- 
ments thereunder  contain  no  r^erence  to  the 
pages  of  the  record  by  which  they  can  be  verl- 
fled.  The  first  assignment  presented  In  the 
Met  is  aasignmoit  Mo.  8  and  the  next  is  as- 
signment Mo.  6.  Assignments  Mas.  1,  2, 4,  and 
S  are  not  presented.  It  thus  iq>pears  that 
while  the  assignments  presented  follow  each 
other  in  nnmerlaU  order,  in  flie  sense  that  tbe 
first  numbered  is  firat  presented,  th^  are 
not  numbered  oonaecatively,  aa  .required  by 
the  rule.  The  evident  design  and  purpose  of 
tbe  rale  Is  to  avoid  tin  confusion  and  loss  of 
time  wlil<di  would  often  occnr  in  considering 
a  brief  which  treated  the  first  aasignmoit 
last,  and  tbe  last  first,  or  presented  the  as- 
signments so  out  of  thebr  r^nlar  order  aa  to 
require  an  unnecessary  expenditure  of  time 
on  the  part  of  the  court  whoever  It  became 
necessary  to  revert  to  any  particular  assign* 
ment  presented  In  the  brief.  The  statements 
under  these  assignments  contain  no  reference 
to  tbe  pages  of  the  record  for  verification, 
but  the  statenents  are  full,  and  appdiee 
raises  no  question  aa  to  their  accuratv. 
While  this  court  has  repeatedly  held  that  a 
mere  reference  to  tiie  record  for  the  state- 
ment siqvKwting  a  proixmltlon  advanced  under 
an  assignment  la  not  aufidoit,  and  in  such 
case  the  assignment  will  not  be  conBldered. 
It  has  never  been  held,  so  fur  as  we  are 
aware^  tliat  an  assignment  followed  by  a  full 


statement,  the  accural  of  which  la  not  qnea- 
tloned,  would  not  be  considered  because  no 
reference  was  made  to  the  record.  These 
all^t,  technical  violatlona  of  the  rules,  if 
objection  waa  made  at  the  proper  tim^  would 
be  sufficient  ground  to  require  the  offending 
party  to  rebrlef  the  cftae^  but  tbe  court  la  not 
required  to  refuse  to  conalder  an  assignment 
because  ot  any  technical  violation  of  the 
rules.  The  primary  purpose  and  object  of 
the  mlea  la  to  promote  tbe  dispensation  of 
justice,  and  incidentally  to  aid  In  the  dispatch 
of  the  business  of  the  court  1^  an  wderly 
presentation  of  questlcms  raised  toK  determin- 
ation, and  any  method  ot  enfcircliig  them 
which  would  defeat  this  primary  purpose 
ahonld  not  be  adopted  by  the  court  Under 
thia  view  of  our  duty  in  the  premises,  we 
have  decided  that  the  assignments  should  be 
considered.  We  cannot  understand,  however, 
why  able  and  experienced  counsel  *«*"<"flr 
with  the  rules  should  fall  to  fully  comply 
with  them. 

We  do  not  think  it  necessary  to  discuss 
the  remaining  asdgnments  presmted  in  tbe 
brief.  If  they  show  any  «ror,  It  is  not  such 
aa  is  Ukely  to  occur  upon  another  trlaL 

Because  of  the  errors  in  the  charge  before 
indicated,  the  Judgment  is  reversed,  and  tbe 
cause  remanded. 

Reversed  and  remanded. 


OBIFFIN  V.  HABBIS  et  aL* 

(Court  of  Civil  Appeals  of  Texas,  May  27, 
1905.    On  Rehearing,  June  24,  1905.) 

1.  HouisTUn  —  Saxa— Gouimr  Goubt  ^o- 

OBDS. 

Where  land  of  a  lunatic  on  which  be  r^ 
sided  as  head  of  a  family  was  sold  to  pay  debts. 

the  question  as  to  whether  the  purchaser  ac- 
qaired  a  good  title  Is  not  controlled  by  the  fact 
that  the  records  in  the  guardianship  proceed- 
ing failed  to  show  that  the  property  was  ad- 
judged a  homestead,  but  depends  on  whether 
the  property  was  In  fact  the  homestead  of  the 
lunatic  when  It  was  ordered  sold. 

2.  Samb— PaoPBSTT  SuBJZOi  to  HoinSTUD. 

A  traant  In  common  Is  entitled  to  a  home- 
stead in  the  land  to  the  extent,  of  his  Inter- 
est, not  exceeding  200  acres;  and.  if  the  Joint 
tract  exceeds  200  acres,  he  may  claim  his  In- 
terest in  the  entire  tract  as  a  homestead  to  the 
extent  of  200  acres. 

[Ed.  Mote. — For  cases  In  point  see  vol.  25, 
Cent  Dig.  Homestead.  S§  121.  122.] 

8.  Same— Waives  of  ExsMPtioN. 

Where  a  person  was  the  bead  of  a  family, 
residing  on  land  owned  by  him  jointly  with  oth- 
ers, coltlTatine  It  and  owned  no  other  land  when 
be  was  adju&ed  a  lunatic  and  the  land  sold, 
the  fact  that  the  court  required  the  guardian  to 

5 lace  the  land  on  the  inventory,  as  required  by 
:ev.  St.  1895,  art  106S,  and  failed  to  set  it 
aside  as  a  homestead,  as  required  by  article 
2046,  did  not  have  the  effect  of  walvl^  the 
homestead  exempdon  and  making  It  liable  fOr 
the  debti  of  tbe  estate. 

4.  SAifB— Sau  to  Pat  Debts— Tms  or  Pub- 

OHABKB 

Under  Const  art  16,  S  CO,  protecting  the 
homestead  from  forced  sale  for  the  payment  of 
debts,  the  county  court  has  no  power  to  order 

•Writ  of  error  denied  by  SapremYCeart  i 
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a  sale  of  the  homestead  to  pay  the  ordinary  debts 
of  the  estate,  and  hence  a  purchaser  undor  luch 
en  order  acquired  no  title,  though  he  had  no 
knowledge  that  the  property  was  homestead. 

Error  from  District  Court,  Fannin  Comi- 
ty ;  Ben.  H.  Denton,  Judge. 

Action  by  J.  W.  Harris  agalnat  J.  P.  Grif- 
fin and  otbers.  From  a  Judgment  for  plain- 
tur,  the  defendant  Henry  M.  Grlffln,  by  hla 
guardian  ad  llt^n*  brings  error.  Reversed. 

J.  W.  DonaldBon,  for  plalntlir  in  error. 
Thurmond  ft  Stc^er  and  Richard  B.  Sem- 
ple,  for  def aidants  In  erm . 

BOOKHOUT,  3.  This  suit  was  institut- 
ed b7  J.  W.  Harris,  against  J.  P.  Oriffln  and 
others,  to  recover  a  one-slxteentb  Interest  In 
S28  acres  of  land  situated  In  Fannin  county, 
and  for  partition.  A  trial  before  the  court 
without  the  Interrmtion  of  a  Joiy  resulted 
In  a  Judgment  for  plalntUf  for  the  land  sued 
•for,  and  a  decree  for  partition,  and  appoint- 
ing commissioners  to  partition  the  land. 
From  this  Judgment  Henry  M.  OrlfiOn,  by 
hla  guardian  ad  litem,  prosecutes  a  writ  of 
error. 

Conclusions  of  Fact 

Henry  M.  Oriffln  and  Alice  M.  Orlffin 
were  married  on  November  14,  1900,  and  as 
the  froits  of  such  marriage  they  have  one 
child,  about  8  years  old.  Henry  M.  Grlffln 
Inherited  through  his  mother,  Mary  Jane 
Griffin,  deceased,  a  one-sixteenth  Interest  in 
the  828  acres  of  land  described  In  the  peti- 
tion. After  his  marriage  he  and  his  wife 
moved  upon  this  328  acres  and  lived  In  a 
house  situated  thereon,  and  cultivated  about 
20  acrra  of  the  land  the  first  year,  and 
about  40  acres  the  second  year,  they  so  lived 
thereon.  He  had  thereon  his  farming  tools, 
plows,  cultivators,  and  household  and  kitch- 
en furniture.  The  house  was  not  on  the 
tract  cultivated,  bat  was  on  the  328  acres. 
The  remainder  of  the  land  was  owned,  one- 
half  by  J.  P.  Grlffln,  the  father  of  Henry  M., 
and  tlie  balance,  seven-sixteenths,  by  his 
brothers  and  sisters.  Henry  M.  Orlffin, 
while  so  living  upon  the  land,  was  by  the 
proper  authorities  of  Fannin  county  ad- 
Judged  a  lunatic  on  October  8,  1902,  and 
sent  to  the  State  Lunatic  Asylum  at  Austin, 
where  he  has  since  been,  and  Is  now,  con- 
fined. His  wife.  Alice  M.  Grlffln,  was  ap- 
pointed guardian  of  the  estate  of  Henry  M. 
Oriffln,  and  duly  qualified  as  such. 

On  October  10,  1902,  said  guardian  filed 
her  first  Inventory  and  list  of  claims,  which 
showed  that  said  estate  owned  the  follow- 
ing property,  to  wit:  One  horse,  worth 
$25;  one  buggy,  worth  $50;  one  saw,  worth 
$2 ;  another  saw,  worth  SO  cents ;  one 
square,  worth  50  cents — said  property  al- 
leged In  said  Inventory  to  be  the  community 
property  of  said  lunatic  and  his  wife,  Alice 
M.  Oriffln.  Said  list  of  claims  consisted  of 
(  HP  note  for  $320,  dated  July  17,  lfi02,  bear- 
ing 8  per  cent,  per  nnnnip  interest  from  , 


date;  one  note  for  $211.10,  given  oy  W.  8. 
Church,  dated  July  21.  1902,  secured  by 
chattel  mortgage  on  crops;  and  $85.70  in 
mon^,  being  community  property  of  Alice 
and  Henry  M.  Oriffln.  On  June  18,  1903. 
one  G.  L.  Parr,  alleging  that  he  had  an  es- 
tablished claim  against  the  estate  of  said 
lunatic,  applied  to  the  county  court  of  Fan- 
nin county  to  require  Alice  M.  Orlffin, 
guardian  of  the  estate  of  Henry  M.  Orlffin, 
lunatic,  to  place  on  her  inventory  of  said 
estate  the  one-fourteenth  of  said  828  acres, 
which  Interest  said  application  stated  that 
said  Henry  M.  Oriffln  owned  in  said  328 
acres.  On  July  2,  190S,  Alice  M.  Griffin 
filed  her  answer  to  said  application  of  C  L. 
Parr,  and  resisted  such  application,  alleg- 
ing that  said  Interest  of  said  Henry  M.  Grlf- 
fln in  said  328  acres  was  one-sixteenth  there* 
of,  that  It  was  the  homestead  of  herself  and 
the  minor  child  of  herself  and  Henry  M. 
Grlffln,  about  two  years  old,  and  was  their 
homestead  when  said  lunatic  was  taken  to 
the  lunatic  asylum.  The  county  court  stis- 
talned  the  application  of  0.  L.  Parr,  and  by 
its  Judgment  rendered  July  6,  1903,  ordered 
said  one-sixteenth  of  said  328  acres  placed 
on  said  guardian's  inventory.  Said  Judg- 
ment was  compiled  with  by  said  guardian 
filing  said  additional  Inventory  on  July  S, 
1903,  which  was  approved  by  said  court. 
On  September  1,  1903,  said  guardian,  Alice 
M.  Grlffln,  applied  to  said  county  onirt  for 
an  order  to  sell  said  one-sixteenth  of  said 
828  acres  of  land,  stating  that  C  U  Parr 
held  a  Judgment  against  said  lunatic  for 
$114.40,  rendered  by  Justice  court  of  Pre- 
cinct No.  8  of  said  Fannin  county,  with  in- 
terest at  8  per  cent  from  April  6,  1903: 
that  there  were  other  debts  owing  by  the 
estate;  and  that  costs  would  be  Increased 
by  creditors  forcing  such  sale,  unless  the 
application  was  granted.  On  October  18, 
1903,  the  court  made  an  order  directing  the 
guardian  to  sell  at  public  or  private  sale,  as 
she  might  deem  moat  advantageous  to  said 
estate,  for  cash,  said  one-alzteeaUi  at  said 
828  acres. 

On  December  28, 1903,  said  guardian  report- 
ed to  said  county  comrt  that  she  had  sold  said 
one4iixteentb  of  said  S28  acres  to  J.  W.  Har- 
ris at  private  sale  for  $401  in  cash,  which 
sale  was  on  the  7th  day  of  Janoary,  1904, 
confirmed  by  said  county  court,  and  deed 
was  ordered  made  by  said  guardian  to  plain- 
tiff for  said  one-sixteenth  of  said  S28  acres, 
which  she  did  on  the  9th  day  of  January. 
1904. 

Henry  M.  Grlffln  owned  no  land,  except 
his  Interest  In  this  328  acres.  The  $401 
'paid  by  J.  W.  Harris  for  the  land  was  Its 
fair  market  value,  and  this  money  was  paid 
by  the  guardian  on  debts  owing  by  the  luna- 
tic, Henry  M.  Grlffln,  except  a  small  sum 
still  In  possession  of  such  guardian. 

J.  W.  Harris,  In  purchasing  the  property 
from  the  guardian,  acted  in  good  faith. 
1  While  he  did  not  know  that  Henry  M.  Grlf- 
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fln  clalioed  the  property  as  bis  homestead, 
he  did  know  that  he  lived  thereon  with  his 
famlir  at  the  time  he  waa  adjudsed  ft  Inna- 
tic 

Opinion. 

Tba  lesrned  trial  Judte  was  of  the  opin- 
ion that,  as  the  recoids  of  the  county  court 
did  not  show  that  the  land  was  the  home- 
stead of  the  lunatic,  the  county  court  had 
Jurisdiction  to  order  the  sale  of  said  land, 
and  that  such  sale  and  the  confirmation 
thereof  passed  title  to  the  purchaser.  The 
connty  court  records  did  not  afflrmatlTely 
show  dat  the  land  was  not  the  homestead 
of  Henry  M.  Griffin.  The  question  as  to 
wbetho'  the  purchase,  under  the  facts  of 
this  case,  acQulred  a  good  title,  is  not  con- 
trolled by  the  fact  that  the  records  in  the 
gnardianshlp  proceedings  failed  to  show 
that  the  property  was  the  homestead  of  the 
innatic.  As  we  understand  it,  the  test  is, 
was  the  property  the  homestead,  in  fact,  of 
the  lunatic  at  the  time  It  was  ordered  sold^ 
and  at  the  time  the  sale  was  confirmed?  It 
ts  clear  that  Henry  M.  Griffin  was  entitled 
to  a  homestead  in  the  land.  It  is  held  that 
a  tenant  in  common  is  ^titled  to  a  home- 
stead in  land,  owned  Jointly  by  himself  and 
others,  to  the  exteat  of  his  Interest  not  to 
exceed  200  acreiL  Clements  t.  Lacyt  61  Tu. 
lEW. 

It  is  further  held  that,  where  a  tenant  In 
common  owns  Jointly  with  others  a  tract  In 
excess  of  200  acres,  he  hi  entitled  to  claim 
bla  Interest  in  the  entire  tract  as  homestead 
to  ttw  extent  of  200  acres.  Jenkins  t.  Volz, 
54  Tex.  686;  I<ewla  t.  Selllck,  69  Tex.  379. 
7  &  W.  678. 

Nor  do  we  think  It  can  be  seriously  con- 
tended that  such  Interest  was  not  at  the 
time  Henry  M.  Ortffln  was  adjudged  a  luna- 
tic, his  homestead.  He  was  the  head  of  a 
family  and  lived  on  the  land,  and  had  culti- 
vated 20  acres  of  the  land  for  nearly  2  years. 
He  owned  no  other  land.  He  had  his  farm- 
ing tools  and  Implements  thereon;  also  his 
kitchen  and  household  furniture. 

When  it  was  sought  to  hare  the  county 
court  to  require  the  guardian  to  Inventory 
■aid  land  as  part  of  the  estate  of  the  luna- 
tic, she  restated,  upon  the  ground  that  it  was 
the  lumiestead  of  herself  and  minor  child. 
Br  tlte  terms  of  the  statute  the  guardian 
wu  bound  to  tetom  a  full  inventory  and 
appralaem«it  of  the  property  of  the  esteta 
Ber.  St.  189S,  art  1966.  And  upon  comphOnt 
In  writing,  by  any  one  interested,  setting 
forth  that  error  has  been  made  in  the  in- 
ventory, and  pointing  out  such  error,  and  dt- 
Isg  the  guardian  to  show  cause  why  it  should 
not  be  corrected,  the  court,  upon  hearing, 
waa  antliorlBed  to  correct  tiw  same.  Bev. 
St.  1896,  art  1976.  The  fact  that  the  court 
ordered  the  guardian  to  correct  her  Inven- 
tory by  including  the  land  ther^n  did  not 
adjudicate  or  determine  that  the  property 
waa  not  the  homeataad  of  ttie  lunatic's  fam- 


ily. It  was  proper  to  Include  the  homestead 
in  the  Inventory,  and  the  fact  that  it  was 
homestead  furnishes  no  good  reason  tvt  not 
including  it  therein.  Tlut  the  court  tailed 
to  perform  Ite  full  duty  and  set  aside  this 
proper^  as  the  homestead  at  the  first  term 
of  court  after  the  inventory  and  appraise- 
ment were  filed,  as  required  by  the  stetnte 
(Bev.  St.  1896,  art  2046),  did  not  have  the 
effect  of  waiving  the  homestead  exemption 
and  making  It  liable  for  the  debte  of  the  es- 
tete.  We  think  It  deer  under  the  facte  the 
property  was  the  homestead  of  Henry  M. 
Griffin  at  the  time  he  was  adjudged  a  lun- 
atic and  when  It  was  sold  by  the  guardian. 
Parr  v.  Newby,  78  Tex.  468,  11  S.  W.  400; 
Orockett  v.  Templeton,  66  Tex.  186. 

The  Constitution  of  the  state  (article  16.  i 
BOi  protects  the  homestead  from  fdrced  sale 
for  the  payment  of  all  debts.  Under  this 
prohibition  of  the  Constitution,  the  county 
court  is  deprived  of  the  Jurisdiction  or  power 
to  order  a  sale  of  the  homestead  to  pay  the 
ordinary  debte  of  the  estate.  Tarboro  v. 
Brewster,  S8  Tex.  418;  Hamblln  v.  War- 
necke,  81  Tex.  91;  McOloy  A  Trotter  T.  Ar^ 
nett  47  Ark.  445,  2  8.  W.  71.  The  county 
court  not  having  the  power  to  order  the 
sale,  no  title  passed  to  the  purchaser  at  a  sale 
made  In  pursuance  of  such  order.  The  order 
was  a  nullity,  and  It  Is  immaterial  whether 
the  purchaser  had  knowledge  of  the  fact 
that  the  property  was  the  homestead  or  not 
Having  purchased  under  a  void  order,  he 
took  no  title.  Withers  v.  PattersMi,  27  Tex. 
SCO,  601,  86  Am.  Dec.  648. 

It  follows  from  these  remarks  that  the 
trial  court  erred  in  rendering  Judgment  for 
J.  W.  Harris,  defendant  In  error,  and  In  not 
rendering  Judgment  for  the  plaintiff  in  error, 
for  an  undivided  one-sixteenth  of  the  828 
acres  of  land.  The  judgment  Is  reversed 
and  here  rendered  for  plaintiff  in  error, 
Henry  N.  Griffin,  and  bis  guardian  ad  litem, 
for  a  one-sixteenth  interest  In  the  328  acres 
of  land  described  In  the  petition.  The  de- 
cree of  the  district  court  for  partition  Is  not 
disturbed  further  than  as  stated  above,  but 
win  be  carried  out  by  that  court  The  regu- 
lar guardian  is  entitied  to  the  possession  and 
use  of  the  land  here  recovered  by  plaintiff  In 
error. 

Opinion  on  Bdiearing. 

^nry  If.  Ortffln's  Interest  inherited 
through  his  mother  In  the  328  acres  <a  land 
was  one-sixteenth,  or  20%  acres.  The  year 
he  was  adjudged  a  lunatic  he  was  cultivat- 
ing 40  acres  of  the  828  acres,  an  ^oess  ot 
19%  acres  over  the  Interest  owned  by  him. 
For  this  escess  he  paid  rent  to  his  fiatiier. 
The  records  of  the  probate  court  In  13ie  nut- 
ter of  the  guardian^ip  of  Henry  M.  GrtfBn 
showed  that  wlien  the  motion  was  made  to 
require  the  guardian  to  inventmr  tills  land 
the  guardian  resisted,  setting  up  that  it  vras 
the  homestead  of  herself  and  child.  The 
estate  of  the  lunatie;  anludlng  the  homsstead 
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from  the  assetB,  Is,  and  always  has  been. 
InsolTent  Wben  J.  W.  Harris  purdiased  the 
pn^rty  he  knew  that  Henry  M.  Orlffln  lived 
upon  the  land  with  his  family,  and  had  his 
hoasehold  and  kitchen  fnmlture,  tools,  and 
farming  implements  therecm,  and  that  he 
owned  no  other  homestead.  J.  W.  Harris  Is 
the  fathor  t»t  the  gnardlan,  Mrs.  Ortffln. 

The  statement  In  the  opinion  that  **the 
cotmty  court  records  did  not  afflrmatlyely 
show  that  the  land  was  not  the  homestead 
of  Henry  M.  Orlffln"-  is  liable  to  be  mlaiin- 
deratood.  By  this  we  meant  to  say  that  the 
records  did  not  show  that  the  qoestlon  of 
homestead  rel  non  had  been  passed  upon 
by  that  court  It  is  true  the  eourt  ordered 
the  gnardlan  to  iuTentory  the  pnq^rty.  but 
this  did  not  afflimatiTely  adjudge  Hiat  it  was 
not  the  homestead.  The  records  did  «how 
that  the  guardian,  at  the  time  the  motion  to 
require  It  to  be  placed  on  the  InTentny  was 
heard,  daimed  and  pleaded  that  it  was  the 
homestead  ot  herself  and  diiVL  The  record 
in  this  respect  is  similar  to  that  passed  upon 
in  Hamblln  t.  Wamecke,  81  Tex.  04,  and  It 
was  there  held  that  the  records  of  ttie  county 
court  showed  the  property  was  homestead. 
It  was  shown  on  the  trial  fliat  the  land  bad 
been  in  the  possesdon  of  J.  P.  Oriffin,  the 
father  of  Hmry  Bf.  Oriffin,  since  the  par- 
chase  by  J.  W.  Baxtia,  and  that  the  rent  of 
the  pn^erty  daring  such  time  was  of  the 
value  of  180;  and  J.  W.  Harris  recovered 
Judgment  for  that  amount  In  the  opinion 
nothing  was  said  as  to  rents,  bat  the  Judg- 
ment was  liere  rendned  for  appellant  tw 
the  land  and  ^  rent 

The  motion  for  rehearing  is  overmled. 


WOOD  T.  TEXAS  COTTON  PRODUCT  CO.* 

(CoQrt  of  Civil  Appeals  of  TauM.   May  20, 
1805.) 

1.  Masteb  and  Sebvart— Imjttbiu  to  Snv- 

AKT— IhBTBUCTIONS  CuBIKO  EbBOB. 

An  Instruction,  In  an  action  for  Injnrlei 
to  a  Berrant,  that  when  ttie  master  employs  a 
minor  to  perform  dangerous  or  hazardous  work 
It  Is  th«  master's  duty  to  explain  the  proper 
manner  of  performing  the  work,  etc.,  ''anlees 
the  dangers  and  risks  are  patent  and  obTiona 
to  persona  of  like  age  and  InteUicrace'*  of  the 
minor,  objectionable  in  limiting  the  masCer's 
daty  to  instruct  to  latent  dangers,  was  cared 
by  a  special  charge  that  if  the  jury  found  that 
the  drif tpin  usea  by  plaintiffs  son,  by  which 
h«  was  injared,  had  become  defective  and  im- 
Buitable,  and  that  defendant's  superintendent 
knew,  or  by  the  exercise  of  reasonable  care 
ooeht  to  have  known,  of  aach  defect,  and  plain- 
tiS^B  son,  while  using  sach  pin,  waa  Injured  by 
reason  of  its  defective  condition,  plaintiff  was 
entitled  to  recover,  unless  the  son,  considering 
his  age  and  experience,  knew  and  appreciated 
tihe^^il  and  danger  ox  striking  the  pin  when 

2.  Samb— DtJTT  to  Inbtbtjot— Obvious  Dan- 
OBBS— Ikbxpebienced  Emflot£— IsauBB. 

Where,  in  an  action  for  injuries  to  a  serr- 
ant  eaosed  by  a  detective  drif^ln  used  hy  him. 


•Behearing  denied  June  M,  19S8. 


plaintiff  alleged  that  the  pin  when  In  proper 
condition  was  adapted  to  the  nae  and  purpose 
intended,  and  if  the  pin  had  been  suitable,  and 
the  head  thereof  surrounded  with  aoft  or  malle- 
able iron,  particles  would  not  have  been  thrown 
therefrom  nor  the  injury  occurred,  plaintiff  was 
not  entitled  to  object  to  certain  instructions 
on  the  theory  that  the  work  in  which  ije  serv- 
ant was  engaged  waa  dangeroos  of  itself,  and 
that  defendant  was  bound  to  warn  andi  werv- 
ant,  who  was  a  minor  and  inexperlenosd,  dwo^ 
the  danger  was  obvioiu. 
8.  Same. 

Where  plaintiff  alleged  negligence  In  that 
a  certain  tool  was  defective  and  unsuitable,  bj 
reason  of  whldi  his  son  was  ^ured  while  nsin; 
the  same,  a  charge  presenting  conjunctively  the 
propositions  of  neplgence  in  farnlshlsg  plahi- 
tifTs  son  with  such  defective  tool,  and  the  fall- 
are  to  warn  him  of  the  dangers  and  risks  in- 
cident to  the  work,  was  proper. 
4.  TBiAi^InsTRUonons  —  Applioabiutt  to 
Pboofs. 

Where,  In  an  action  for  Injnries  to  plain- 
tiff's son  while  attempting  to  work  with  a  de- 
fective tool  furnished  him,  there  was  no  evi- 
dence that  he  was  attempting  to  paf(»n  wwk 
for  defendant  which  was  outside  the  scope  of 
his  employment.  It  was  error  fOr  the  court  to 
charge  that,  if  he  was  performing  work  oatside 
the  BcoM  of  his  employment  when  he  waa  in- 
jured, he  assumed  the  risk  and  plaintiff  could 
not  recover. 

Appeal  from  District  Oonrt;  Ellls  County; 
J.  E.  Dlllard,  Judge. 

Action  by  W.  T.  Wood  against  the  Texss 
Cotton  Product  Company.  From  a  Judgment 
for  defendant  ^aintlff  appeals.  Reversed. 

Templeton  ft  Hnrfling.  tbr  appellant  Btor- 
ry  P.  Lawthw  and  Skinner  ft  Supple,  for  ap- 
pellee. 

TALBOT,  J.  This  actton  was  brought  by 
the  appellant  to  recover  damages  for  loss  of 
the  services  of  his  minor  son,  8.  D.  Wood, 
and  for  medical  and  other  expenses  incurred, 
on  account  of  posonal  injoriea  alleged  to 
have  been  inflicted  upon  his  said  won  while 
mgaged  in  the  service  of  appellee,  through 
its  negligence.  The  petition  alleged.  In  sub- 
stance, that  during  the  fall  of  1902  appellee 
was  In  Ellis  county,  <9eraflng  a  gin  and 
compress  known  as  the  **Bonnd  Bale  sys- 
tem,** ginning  and  compressing  cotton  with 
extensive  and  CfMnpllcated  machinery,  and 
in  such  work  employed  the  19  jeax  old  son 
of  appellant,  wliose  wwk  was  to  w^h  bsles 
of  cotton,  sample  number,  and  check  the 
same,  making  duplicates,  Iraeping  book  rec- 
ords, and  to  assist  in  keeping  the  press  in 
repair  in  case  of  break  down,  tx  tnm  otbn 
causes  should  it  fail  to  work.  That  to  earn' 
press  said  bales  the  cotton  to  wound  around  i 
a  core  pin,  which  is  driven  out  by  placing  a  ' 
driftpin  made  of  steel  against  flw  end  and 
striking  the  drifl^  with  a  hammer.  That 
the  work  of  removing  the  ccnre  ptn  waa  no 
part  of  the  n^nlar  WfxA  On  son  of  appel- 
lant, bat  that  he  was  snbject  to  the  regular 
orders  of  the  appellee.  That  oo  October  11, 
1902,  the  employe  whose  duty  it  was  to  re- 
move the  core  pin  waa  atoent,  and  the  minor 
son  of  appellant  was  directed  to  peEftnm  tiiat 
wwk  by  applies,  of  the  dangus  of  wbiA 
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the  minor  vu  Ignorant;  and  In  attempting 
to  perforin  tbe  same  he  atrock  the  drU^ln 
wltb  tbe  hammer  In  the  luraal  way,  vtaen  a 
scale  or  particle  flew  off  and  strock  him  In 
the  eye,  destroying  the  sight;  and  greets  im- 
paired tbe  other  eye.  That  tbe  said  son  was 
without  knowledge  of  the  dangers  attending 
the  striking  together  of  such  metals,  and  <^ 
the  probability  of  scales  and  particles  flying 
therefrom,  all  of  which  was  known  to  ap- 
pellee, and  it  failed  to  give  any  warning  to 
said  smi,  or  to  Instruct  him  how  to  avoid  the 
danger.  That  it  knew  of  bis  minority  and 
Inexperience.  That  the  drlftpln  was  de- 
fective^ battered,  and  worn,  and  waa  an  nn-  ! 
suitable  tool  with  which  to  perform  tbe  ! 
work,  wldch  was  known  to  aiq;)ellee.  That 
a  drlftpln  is  manufactured  for  that  purpose, 
and,  when  In  proper  condition,  la  adapted  to 
the  use  and  purpose  aforesaid,  and  la  safe. 
That  It  Is  tempered  to  a  high  degree,  and  Is 
very  brittle  and,  to  protect  the  bead  against 
partleln  fl^g  off  when  hit,  the  hammer  is 
STOTounded  with  a  more  malleable  metal,  and 
when  in  this  condition  It  is  safe,  and  no  dan- 
ger results  from  striking  it  with  a  bammw. 
That  bad  said  pin  been  surrounded  with  a 
more  malleable  or  soft  Iron,  as  it  should  have 
been,  or  bad  the  said  pin  been  a  proper  and 
suitable  pin,  the  particles  would  not  bavs 
been  thrown  off.  and  the  aaid  8.  D.  Wood 
would  not  have  received  tbe  Injury  that  he 
did.  That  tbe  pin  struck  by  tbe  said  sou 
had  no  band  or  cap  oo  the  head  of  sam^  and 
at  that  time  be  did  not  know  that  one  was 
necessary,  but  supposed  the  pin  safe  and 
well  adapted  to  the  work  at  tbe  time  be 
struck  It  That  Its  dangerous  and  defective 
condition  was  known  to  appellee.  That,  by 
reason  of  n^llgence  of  appellee  appellant 
was  damaged  $587.10:  Tbe  expellee  answer^ 
ed  by  general  denial,  a  Beamed  risk,  and  con- 
tributory negligence;  There  was  a  trial  by 
Jury,  reanldng  In  a  verdict  and  judgmrat 
for  appellee,  from  which  this  appeal  Is  pros* 
ecoted. 

Appellant's  first  assignment  of  error  com- 
plains of  tbe  following  paragraph  of  tbe 
eonrfs  cba^e:  "When  the  master  employs 
a  minor  to  perfonn  work  which  la  dangerous 
or  hasardons  to  the  perstm  of  such  ndnor.  It 
is  tbe  duty  of  the  master  or  employer  to  ex- 
plain to  muAi  minor  tbe  pn^wr  manner  of  par- 
forming  such  work,  and  also  to  explain  to  such 
mlniw  tbe  dangers  and  basaida  to  his  person 
incident  to  tiw  performance  of  such  work,  and 
bow  to  avoid  sncb  dangers  unless  the  dangers 
and  risks  lueldrat  to  such  work  are  patent  and 
obvious  to  persons  of  like  age  and  intelli- 
gence of  such  minor."  It  is  contended  that 
the  duty  to  warn  an  Inexperienced  minor  Is 
not  limited,  as  a  matter  of  law.  to  only  dan> 
gera  wfalch  are  not  patent;  that  though  the 
danger  may  be  obvious  and  patent,  yet  the 
master  should  warn  and  instmct  bow  to 
avoid  it  Tbe  rule  of  law  applicable  to  the 
question,  we  think.  Is  clearly  e^zessed  by 
8B&W.-«2 


our  Supreme  Court  In  the  case  of  tiw  Texas 
&  Pacific  By.  Co.  v.  Brick,  8S  Tex.  588;  20 
8.  W.  511.  That  waa  a  ault  to  recover  of  tbe 
railway  company  damages  for  personal  in- 
juries alleged  to  have  been  inflicted  upon  a 
minor  by  the  savants  of  JTohn  C.  Brown, 
ss  receiver  of  the  company's  property,  and 
in  that  case  the  court  aaid:  "The  plaintiff 
being  a  minor,  it  was  the  duty  of  the  receiv- 
er, through  bis  i^enta,  to  iiutmct  htan  as  to 
tbe  dangera  of  the  employment  That  was 
tbe  primary  obll^tlon.  But  if  tbe  plaintiff 
at  the  time  of  his  employment  knew  of  the 
nature  and  extent  of  the  danger,  and  bis 
!  Judgment  was  snfflclently  mature  to  appred- 
I  ate  tbe  risk,  or  It  subsequently  be  became 
aware  of  tbe  fact  and  extoit  of  the  danger, 
and  bad  the  discretion  to  properly  welgb 
bis  liability  to  injury  from  it,  the  recover 
became  absolved  from  the  responsibility 
arising  from  tbe  failure  to  give  the  Instmc- 
tlon.  That  he  knew  that  Uiere  waa  some 
danger  Is  not  disputed;  but  whether,  under 
all  tbe  facts,  bis  discretion  was  sufficiently 
developed  at  tbe  time  of  the  Injury,  consid- 
ering bis  knowledge  and  experience,  to  appre- 
ciate tbe  extent  of  the  risk,  was  not  a  ques- 
tiim  of  law,  but  a  question  of  fact  which 
was  properly  left  to  the  detennlnatlon  of  the 
Jury."^  It  is  difficult  to  conceive  how  any 
person  to  whom  the  dangers  and  risks  Inci- 
dent "to  any  given  en^fa^ment  are''  patent 
and  obvious  can  fall  to  appreciate  tbe  risk, 
or  properly  wdgh  his  liability  to  injury 
from  It;  but  If  It  be  conceded  that  the  i»ara- 
grapb  Qt  tbe  courts  duuge  assailed  is  de- 
fective in  that  reaped;  still  we  think  the  er- 
ror was  corSd,  and  all  danger  at  injury  to  ap- 
pdluit  by  reason  therein  averted,  by  a  spe- 
cial diarga  given  at  tbe  request  of  ai^Ilant 
wfalch  reads  as  follows:  "In  connection  with 
tbe  main  charge  yon  are  further  Instructed 
that  if  yon  beUeve  from  tbe  evidence  that 
the  drlf^to  uaed  for  knocklfig  out  the  core 
from  the  bale  ot  cotton  had  become  out 
repair  and  defective,  and  had  become  an  im- 
proper and  unsuitable  pin  to  use  for  the 
pluiKwe  for  which  It  was  Intoided,  and  by 
reason  of  Ite  condition  was  unsafe  and  dan- 
gerous, and  that  O.  F.  Warner,  tbe  defend- 
ant's supHintendent  knew,  or  ought  to  have, 
by  reasonable  car^  known,  of  tbe  defective 
condition  of  said  pin,  if  It  was  defective,  and 
you  further  believe  that  8.  D.  Wood  was  act- 
ing within  the  scope  ot  his  employment  when 
be  struck  said  pin,  and  that  particles  were 
thereby  caused  to  fiy  from  said  pin  on  ac- 
count of  ite  defective  condition,  going  Into 
the  eye  said  S.  D.  Wood,  causing  an  In- 
Jury,  then  platntllf  in  this  case  would  be  en- 
titled to  recover,  unless  yon  further  believe 
that  S.  D.  Wood,  ctmsldering  his  age  and  ex- 
perience and  all  tbe  other  circumstances  in 
tbe  case,  knew  and  appreciated  the  peril  and 
danger  of  striking  said  pin  when  be  did." 

The  court.  In  different  para  graphs,  charged 
the  Jury  as  follows: 
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"When  tiie  serraiit  or  empIo^A  has  been 
supplied  with  a  tool  or  Instrument  with 
which  to  perform  his  work  by  his  master  or 
employer,  and  such  tool  or  implement  Is  not 
reasonably  safe  for  use  by  the  servant  or  eniT 
ploy6  in  performii^  the  work  assigned  him, 
and  it  is  obTiona  or  patent  to  such  servant 
that  snch  tool  or  implement  is  not  reason- 
ably safe  for  nse  in  his  work,  then  it  is  the 
duty  of  tiie  servant  or  «nployA  to  refrain 
from  using  such  tool  or  implement;  and  If 
a  servant  or  employs  usee  a  tool  or  imple- 
ment wbich  be  knows  !s  not  reasonably  safe 
for  use  In  hia  woA,  then  be  assumed  the 
risk  of  Injury  from  the  use  of  such  tool." 

"The  Jury  are  instructed,  if  they  bellevei 
and  find  from  the  evidence  that  the  drift  rod 
which  S.  D.  Wood  was  using  at  the  time  he 
was  Injured  (If  be  was)  was  then  and  there  a 
reasonably  safe  instrument  or  tool  for  the 
use  Intended,  then  It  would  be  the  duty  of 
the  Jary  to  find  a  TenUct  for  the  defendant, 
as  the  risk  of  S.  D.  Wood  in  that  event  would 
be  assumed  risk.** 

These  charges  are  complained  of  and  made 
the  basis  of  ai^ellaufs  second  and  seveifth 
assignments  of  error  respectively.  Under 
the  flrst-Quoted  paragraph.  It  is  insisted  that 
in  case  of  an  inexperienced  minw  it  is  not 
true,  as  a  matter  ot  law,  that  he  assumes  the 
risk  even  of  an  obvious  danger;  that  the 
duty  of  the  mastw  is  to  warn  of  danger,  the 
extent  thereof,  and  how  to  avoid  it  Under 
the  second,  the  proposition  is  advanced  that 
even, though  a  tool  may  be  safe  and  suitable, 
yet  If  the  woik  be  dangerous,  the  duty  ex- 
ists to  warn  the  servant,  and  especially  is 
this  true  when  the  servant  Is  a  minor,  Ig- 
norant of  the  danger,  and  without  experi- 
ence; that  In  such  case  the  failure  to  warn 
may  be  n^llgence,  regardless  of  the  reason* 
able  safety  of  the  tool  itself. 

We.are  of  the  (q)lnion  that.  In  view  of  ap- 
pellants pleading,  neither  of  these  assign- 
ments ia  well  taken.  The  appellant  did  not 
allege  and  seek  to  recover  on  the  ground 
that  the  work  being  performed  by  bis  son 
when  Injured  wa^  by  reason  of  its  nature 
and  ctaaractw,  necessarily  dangerous,  with- 
out reference  to  whether  or  not  the  drlftfOn 
vras  defective;  that  If  the  drif^ln  had  not 
been  defective  as  alleged,  yet  by  striking  the 
same  with  the  hammer  scales  would  form 
thereon  and  fly  therefrom;  and  that  appel- 
lee was  gallty  of  negligence  in  toiling  to  In- 
form appellant's  son  of  those  facts,  and  of 
tbe  danger  he  might  encounter  in  doing  the 
work.  On  the  contrary.  It  Is  alleged  that  the 
drtttpin,  "when  In  proper  condition,  Is  adapt- 
ed to  the  use  and  purpose"  Intended;  that 
had  said  pin  been  surrounded  at  its  head 
with  a  more  malleable  or  soft  iron,  as  it 
should  have  been,  or  had  the  said  pin  been  a 
pFOffer  and  suitable  pin,  tiie  particles  would 
not  have  been  thrown  off,  and  the  said  S. 
D.  Wood  would  not  have  received  the  Injnry 
that  he  did.  Appellant's  case  as  made  by 
his  pleadii^fs,  succinctly  stated,  Is  that  his 


minor  son,  inexperienced,  as  appellee  knew, 
was  furnished  a  defective  tool  with  whl<di 
to  perform  certain  woric;  that  tbe  perAirm* 
ance  of  such  work  with  such  a  tool  was  dan- 
gerous; and,  without  warning  of  the  dangers 
Incident  tbere^  appellant's  son  was  direct- 
ed to  perform  It  The  defense  was  that  the 
tool  was  not  defective;  that,  if  It  was  de- 
fective, such  defect  together  with  tbe  dan- 
gers and  risks  Incident  to  its  use  In  doing 
tbe  work  at  which  appellant's  son  was  en- 
gaged when  injured,  was  patent  and  obvious 
to  one  of  his  said  son's  age  and  discretion, 
the  extent  and  nature  of  whldi  be  was  fully 
capable  of  appreciating  and  understanding. 
There  was  evidence  tending  to  the  estabHsh- 
ment  of  this  defense,  and  we  tbink  the  char^ 
ges  complained  of  authorized  under  the 
pleadings  and  testimony,  and  as  applicable 
thereto  state  correct  propositions  of  law.  If, 
under  tbe  pleadings  in  this  case,  the  tool  was 
defective,  and  the  performance  of  tbe  work 
assigned  appellant's  son  with  sucb  an  im- 
plement was  dangerous^  and  by  reason  of  his 
youth  and  inocperience  be  was  incapable  of 
knowing  and  appreciating  tbe  nature  and 
extent  of  the  dangers  and  risks  to  which  he 
was  exposed  in  doing  mdb  woA,  and  the 
same  had  not  been  explained  to  lilm,  and 
the  d^ectire  condition  of  said  pin  the  effi- 
cient cause  of  tbe  Injury,  a  prima  fade  case 
authorising  a  recovery  by  appellant  was  es- 
tablished. But,  on  the  other  hand,  notwith- 
standing appellant's  eon's  minority  and  inex- 
perience, if  the  drif^In  In  question  was  rea- 
sonably safe,  or  If  it  was  not  reasonably 
safe  for  use,  and  the  defect  m  condition  ren- 
dering It  unsafe  was  obvious  or  patent  to  ap- 
pellant's son,  and,'knowlng  tbat  sucb  instru- 
ment was  not  reasonably  safe  for  use  In  tbe 
work  assigned  him,  and  so  knowing,  be  used 
It  and  was  injured,  we  thinl;  wltb  audi 
knowledge,  and  undof  tbe  case  made  by  the 
pleadings,  he  must  be  held  to  have  assumed 
the  attendant  risk  of  snch  use. 

We  think  there  Is  no  reversible  enor  point- 
ed out  in  that  paragraph  of  the  courts  charge 
attacked  by  appellants  fifth  assignment 
There  was  no  controversy  as  to  many  of  the 
facts  grouped  in  this  paragraph  of  the  char^, 
and  tbe  error  in  requiring  the  Jury  to  find 
the  existence  of  all  of  them  before  authorized 
to  return  a  Terdlct  In  favor  of  ai^llant  vas 
harmless,  and  tbe  Jury  could  not  have  been 
misled  thereby.  That  portion  of  the  charge 
presenting  conjunctively  the  propositions  of 
negligence  in  furnishing  appellants  son  with 
a  defective  tool  with  which  to  do  the  work, 
and  the  failure  to  warn  him  of  tbe  dangers 
and  risks  incident  to  sucb  work,  was  correct 
as  the  case  stood  under  the  pleadings  and 
proof.  Appellants  contention  that  he  was 
entitled  to  recover  upon  ^oof  either  that  the 
drif^In  was  defective,  or  tbat  aK>eIIee  fail- 
ed to  warn  his  son,  S.  D.  Wood,  of  the  dan- 
gerous character  of  tbe  work,  cannot  be  sus- 
tained. As  stated  by  counsel  for  appellee,  ap- 
pellant neither  pleaded  nor  proved  danger  In 
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tbe  work,  disassociated  from  tbe  alleged  de- 
fectlTe  driftpln.  The  danger  to  be  warned 
against  was  the  use  of  such  pin,  and,  of 
necessity,  the  language  of  the  charge  must 
be  in  the  conjnoctlye;  for  If  tbe  drlftpln  was 
not  defective  there  was  no  danger,  according 
to  the  case  made  by  the  pleading,  against 
which  to  be  warned. 

Appellant  assigns  as  error  the  following 
paragraphs  of  the  court's  charge,  tIz.: 

**It  Is  the  duty  of  the  servant  to  refrain 
from  doing  any  part  of  the  master's  work 
which  has  not  been  assigned  to  him  by  the 
master  or  his  agent,  or  contemplated  within 
the  scope  of  his  employment  by  tbe  master." 

"The  jury  are  further  Instmcted  that.  If 
they  believe  from  the  evidence  that  when 
S.  D.  Wood  was  Injured  (If  he  was)  he  was 
attempting  to  perform  work  for  defendant 
which  was  not  a  part  of  his  duties  or  work 
nor  within  the  scope  of  his  employment,  then 
it  would  be  tbe  duty  of  the  jury  to  find  for 
the  defendant  upon  the  ground  of  assumed 
riBk." 

The  objection  urged  to  these  charges  1b 
that  the  Issue  presented  therein  is  not  raised 
by  the  evidence.  This  objection  is  well  tak- 
en, and  requires  a  reversal  of  tbe  judgment 
Tbe  record  falls  to  disclose  any  testimony 
that  would  authorize  a  finding  that  appel- 
lant's son,  when  Injured,  was  attempting  to 
perform  work  for  appellee  which  was  not  a 
part  of  blB  duties  or  outside  the  scope  of  his 
employment  It  has  repeatedly  been  held 
reversible  error  to  submit  In  a  charge  to  the 
jury  an  issue  not  made  by  tbe  evidence* 
unless  It  Is  clear  that  the  jury  were  not  mis- 
led thereby.  Andrews  v.  Smlthwlck,  20  Tex. 
Ill;  Railway  Ca  v.  Gllmore.  82  Tex.  391; 
Railway  Co.  v.  WIsenor,  66  Tex.  674,  2  S. 
W.  667;  Railway  Co.  v.  McCoy,  90  Tex.  264, 
88  S.  W.  36;  Railway  Co.  v.  Rowland,  90 
Tex.  865,  88  8.  W.  756.  The  evidence  did  not 
conclusively  show  that  appellant  was  not 
entitled  to  recover,  and  we  think  It  cannot 
be  aaid  the  charge  was  not  misleading.  The 
question  was  not  only  presented  and  submit- 
ted BM  an  iasne  In  the  case  In  the  paragraphs 
ct  the  charge  qnoted.  bat  a  repetition  of  it 
Is  found  in  amtHbee  paragrajdi  thereof  and 
iSun  Is  swdi  spparent  stress  laid  open  It 
by  these  instructions  that  there  can  be  no 
doubt  of  Its  ^edadidal  effect  upon  tbe  rights 
of  appellant  In  the  case  of  Railway  Go.  t. 
Wlsmor,  snpta.  It  Is  said:  "A  sound  pn^MSt* 
tkm  Dt  law  xipon  a  snivosed  state  of  facts 
which  there  Is  no  evldffiiee  to  support  when 
given  in  charge.  Is  calculated  to  mMead  the 
jury*  and  is  reversible  error." 

Soeh  assignments  of  error  as  have  not 
been  dlscossed  do  not  m  our  opinion,  dis- 
close any  rerer^le  errra,  or,  it  tb^  do, 
sndi  error  Is  not  likely  to  occur  upon  an- 
other triaL 

For  tbe  erron  indicated,  tbe  judgmwt  of 
tbe  court  below  Is  reversed,  end  tbe  cause 
remanded. 


TEXAS  CENT.  BY.  CO.  T.  UILLEB  et  al. 

(Oonrt  of  Civil  Appeals  of  Texas.   June  14, 
190SJ 

1.  AppEAt^Assiomunr  or  Ebsob. 

A  i)roposiUon  under  an  aaatnunent  of  er* 
ror  foreign  to  the  assignment  will  not  be  con- 
sidered on  appeal. 

lEd.  Note.— For  cases  In  point,  see  vol.  3, 
Cent  Dig.  Appeal  and  Error,  H  2997-3000.] 

2.  TBIAI^IHSTBUOTIOHS— CONSTBUCriON  AND 

Btrot  as  a  Whoub. 

Error  cannot  be  assigned  on  a  portion  of 
a  paragraph  In  a  ckarge  severed  from  the  pre- 
ceding part  of  the  paragraph,  which,  when  read 
as  a  whole,  correctly  states  the  law. 

[Ed.  Note. — For  cases  in  point  see  voL  8, 
Cent  Dig.  Appeal  and  Error,  i  3013;  vol.  46, 
Cent  Dig.  Trial,  IS  703-708.] 

8.  Gabbiaob  or  Live  Stock— Daxaoes  Dtm- 
INO  Tbanbpobtation— Inbtbuctions— OiaB- 
siONS— Requests  to  Sufplt. 

Ad  instruction  in  an  action  against  a  car- 
rier (or  damages  to  a  shipment  of  cattle  alleged 
by  the  shipper  to  have  been  made  under  a  ver- 
bal contract  ^d  alleged  by  tbe  carrier  to  have 
been  made  under  a  written  contract  that  un- 
less tliere  was  an  agreement  as  to  rates  of  freight 
charges  before  the  cars  were  placed  and  loaded 
plaintiff  could  not  recover  anything  because  of 
such  charges,  was  correct  as  far  as  It  went 
and  If  it  cud  not  go  far  enongb,  in  that  it  fail- 
ed to  state  that  if  tbe  oral  contract  was  aoper- 
seded  by  the  alleged  written  one,  plaintiff  would 
not  be  entitled  to  recover  anything  by  reason 
of  tbe  oral  contract  defendant  should  have 
asked  a  special  diarge  supplying  the  omlsslMi. 

4.  TbIAI/— InSTBUOnOHS— WiTHDBAWIKO  Ev< 
IDENOE. 

It  is  not  error  to  refuse  a  requested  charge 
withdrawing  from  the  jury  an  essential  element 
of  an  oral  contract  snpported  by  the  evidence 
of  a  party. 

6.  Gabbiaqi  or  Lxn  8took--Ooiitbaot  om 
SHiPMBNi>--GoiniiionHa  CziAiicb— Insreno- 

TI0N8. 

Where,  In  an  action  against  a  carrier  for 
damages  to  a  shipment  of  cattle,  alleged  by  the 
shipper  to  have  becsi  made  under  an  oral  con- 
tract and  by  the  carrier  to  have  been  made 
under  a  subsequent  written  contract  plaintiff 
showed  facts  as  to  the  written  contract  which 
defeated  it  as  a  contract  a  charge  that  the  oral 
contract  was  not  In  force  was  properly  refused 
as  being  on  the  weight  of  evidence. 

6.  Same— iHrnAi.  Cabbikb— Liability  Unon 
Thbouoh  Coktbact. 

A  carrier  contracting  to  deliver  a  shipment 
of  cattle  at  a  place  designated  within  a  certain 
time  is  liable  to  the  shipper  for  damagas  on  Its 
own  or  connecting  carrier's  lines. 

[Ed.  Note. — For  cases  In  point  see  vol.  9, 
Gent  Dig.  Carriers,  «8  950.  951.] 

7.  Sahb— Mkabubs  or  Dauaobs. 

A  carrier  failing  to  deliver  a  shipment  of 
cattle  within  the  time  agreed  on  Is  liable  to  tbe 
sbipper  for  the  damages  sustained  by  his  fail- 
ure to  receive  the  market  value  of  tBb  cattle, 
occasioned  by  tbe  breach  of  the  carrier's  agne- 
ment.  and  in  detormlnlng  such'  damages  the 
shrinkage  of  the  cattle  occasioned  by  tbe  car- 
rier's failure  to  deliver  within  the  agreed  time 
Is  to  be  considered. 

[Ed.  Note. — For  cases  In  point  see  vol.  9l 
Cent  Dig.  Carriers,  il  920-9^,  963,  964.] 

8.  BvxDEnox— KnowLBDOB  or  Witkbss. 

It  Is  not  ttror  to  permit  a  witness  to  testis 
from  his  own  knowledge  as  to  what  the  freight 
rates  between  two  poiats  are,  where  he  testifies 
that  he  knows  It  because  be  has  paid  It  a  num- 
ber of  timsB, 
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9.  APFKAXr-EBBOB  XH  ADUISSIBILITT  Or  BTZ- 

DEHCB  —  Assignment  ot  Ebbos  —  Sum- 

OZBNCT. 

Where  th«  atatemeDta  under  assignments 
of  error  relating  to  the  fubnisaibflity  of  testT- 
mony  do  not  show  what  objectioiui  to  the  testi- 
mony were  urged,  the  assignments  will  not  be 
considered. 

[Ed.  Note. — For  cases  In  point  see  toI.  8, 
Cent  Dig.  Appeal  and  Brror.  S{  801(>^012.] 

10.  Cakbiaqb  or  Livs  Stock— Liabixjtt  of 
Injtiaz.  Cabbies— Pboof  of  Fbbioht  Cbab- 
eis— Adhibsibiutt  of  Evidxnob. 

In  an  action  against  an  initial  carrier  for 
damages  to  a  shipment  of  cattle  the  receipts 
from  the  connecting  carrier  to  the  shipper's 
consignee  showing  the  frel^t  paid  are  aunla- 
slble  as  showing  the  frefsht  ebargas. 

Appeal  from  Eastland  Oounfy  Oonrt;  S. 

A.  Bryant,  Judge. 

Action  by  P.  J.  Miller  and  another  against 
the  Texas  Central  Railway  Company  and  an- 
other. From  a  judgment  for  plaintiflTs  against 
the  Texas  Central  Ballway  Company,  it  ap- 
peals. Affirmed. 

Earl  Conner  and  Olart:  ft  Bolinger,  for  ap- 
pellaat  D.  O.  Hunt  and  J.  B.  Stnbbtafleld, 
for  appellees. 

KEILL,  J.  The  appellee  P.  J.  Miller  sued 
appellant  and  the  MisBonrl,  Kansas  A  Texas 
Railway  Company  to  recoTer  damages  to  a 
shipment  of  cattle  alleged  to  have  been  made 
under  a  verbal  ccmtract  from  Mathews  Switch 
to  Ft  Worth,  Tex.,  via  Waco.  The  appellant 
and  the  Missouri,  Kansas  &  Texas  Railway 
Company  answered,  denying  the  alleged  ver- 
bal tontract,  and  pleaded  specially  that  the 
shipment  was  made  under  a  wrlttai  contract 
limttliig  each's  ItaMlltr  to  its  own  lliw  of  rail- 
way. The  appellant  also  impleaded  the  Mis- 
souri, Kansas  &  Texas  Railway  Oompai^, 
wbicii,  it  alleged,  received  the  cattle  In  good 
order  fr<»n  appellant  at  Waco  for  transporta- 
tloD  to  tbdr  deetlnatioo,  and  that,  If  they 
were  damaged,  such  damages  were  occasioned 
by  said  railway;  and  asked  that.  In  event 
Judgment  should  be  r«idered  against  appel- 
lant, it  have  jo^^pnent  over  against  the  Mls- 
Bourl,  Kansas  &  Texas  Railway  Company  for 
a  like  amount.  The  case  was  tried  before  a 
Jury,  and  the  trial  resulted  in  a  Judgment  in 
favor  of  Miller  for  $200,  and  also  In  favor  of 
the  Missouri,  Kansas  &  Texas  Railway  Com- 
pany. 

Oonduslons  <tf  Fact 

The  evidence  la  reasonably  aufflclait  to 
shew  that  on  the  24th  day  of  August,  •  1003, 
the  appellant,  tor  itself  and  the  Missouri, 
Kansas  &  Texas  Railway  Oonqtany,  through 
Its  duly  authwized  agent,  verbal^  agreed 
with  plaintiff  to  transport  without  delay  99 
head  of  bis  cattle  from  Mathews  Switch, 
Shadralfbrd  conntTf  Tex^  to  Ft  Wtntb,  Tar- 
rant comity,  Tex.,  via  Waco,  and  deliver  the 
same  to  ^aintUTa  consignee  for  the  aame 
rate  of  freight  per  car  as  the  Texas  Padfle 
Railway  Company  would  charge  from  Abl- 
Ime,  Tex.,  to  Ft  Worth,  and  ttiat  th^  should 
reafib  their  destination  at  about  the  aauie 


hour  of  tbe  some  day  they  would  If  loadad  at 
Abilene  and  transported  over  the  Texas  ft 
Pacific  Ballway ;  that  plaintiff  delivered  aaid 
cattle  to  appeUant  in  compUanca  with  aaid 
verbal  contract  at  Mathews  Switdi  at  8  p. 
m.  on  August  25,  1908,  and  that  appellant 
negUgcntUr  delayed  tbe  transportaticn  of  said 
cattle  to  Wacc^  where  tb«y  were  deliwed  to 
the  Missouri,  Kansas  ft  Tuaa  Railway  Cran- 
pany,  which,  on  account  of  tbe  nesUgent 
delay  of  iQ^wllant  never  delivered  Ibem  to 
aif)^lee^a  conalgnee  at  Ft  Worth  until  S  p. 
m.  on  August  26.  1803,  which  waa  too  late 
for  tiie  cattle  to  be  sold  advantageoualy  on 
tbe  market  that  day :  that,  bad  it  not  been 
for  such  negllcQice  of  appellant,  tbe  cattle 
would  have  been  delivered  to  Bailee's  ctn- 
slgnee  at  Ft  Worth  at  between  6  ot  8  o'clodc 
on  that  morning,  wbidi  would  have  ben  the 
time  of  tiielr  dellvoy  bad  they  been  shipped 
from  Abilene  over  the  Texas  ft  Pacific  Rail- 
way Company^  road ;  that  by  reason  <tf  such 
n^Iigent  delay  the  cattle  were  damaged  In 
their  market  value  and  by  shrinkage  or  kes 
of  flesh  in  the  sum  of  $200,  which  amount 
appellees  lost  on  account  of  such  negligaice 
on  tbe  sale  of  bis  cattle  at  Ft  Wortb. 

Oonclusl<ms  ct  Law. 

1.  Hw  third  assignment  ot  error,  wbidi  Is 
the  first  Insisted  upco^  conyilaina  of  tbe  first 
paragraph  of  tbe  court's  charge.  We  will 
not  consider  the  first  and  second  propositions 
under  this  assignment  because  tbey  are  for* 
elgn  to  It  The  third  proposition  advanced, 
to  say  the  best  of  It,  Is  for-fetdied.  Tbe  pmv 
tlon  of  the  paragraph  of  tbe  charge,  upon 
which  the  assignment  Is  predicate^  la  de* 
tached  from  the  preceding  portion  in  order  to 
give  it  an  entirely  dlffoait  constmetlon  than 
from  what  would  be  given  ttie  pan^iy^ 
as  a  whole.  In  otbw  wwds.  the  detailed  por- 
tion, which  Is  complained  of,  la  dqicsiQent  up- 
on what  precedes  it  for  its  true  meaning. 
Severed,  as  it  1b,  from  its  antecedoit  by  the 
assignment  of  error,  it  is  not  proper  to  predi- 
cate error  upon  it  Whoi  the  paragraph  is 
considered  as  a  whole,  it  correctly  states  the 
law  upon  tbe  phase  ctt  the  case  whldi  It  pre- 
sents. 

2.  The  fifth  assignment  of  error  cnnplalns 
of  the  third  paragraph  of  the  ooart*B  <Aatg& 
The  proposition  asserted '  under  it  la  that 
**a  charge  Is  OTroneona  wbldi  antborlns  a 
recovery  against  a  railway  company  whoj 
the  undisputed  facts  fall  to  show  that  any 
damage  was  sustained  to  the  plaintiff  while 
on  tbe  line  of  said  railway,  when  said  rail- 
way company  has  by  wrllten  cmtract  limited 
its  UabUlty  to  Its  own  line;*'  This  proposi- 
tion is  baaed  upon  the  false  bypotlieala  that 
the  undisputed  facts  fail  to  show  that  any 
damage  was  sustained  to  the  cattle  while  on 
the  line  at  q^llant^s  railway.  As  abown 
by  our  concluaion  of  fact  the  cnrldence  doss 
show  damage  to  tbe  cattle  <m  appellant's  line 
<^  railroad ;  and  this  dlq^oaes  ot  the'  propoal* 
ttorn.  The  second  propoal  tion  under  this  as* 
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alsmnent  la  that  tlie  paragraph  refrared  to 
"la  erroneous  In  that  It  shifts  the  burden  of 
proof  upon  the  appellant  to  prove  that 
there  was  no  oral  contract,  when  the  bur- 
den of  the  case  should  reat  upon  the  plain- 
tiff to  establish  the  oral  contract  by  a  pre- 
ponderance of  testimony."  A  charge  must 
be  taken  and  construed  as  a  whole.  When 
this  Is  done,  it  is  seen  that  the  auction  as  to 
whether  or  not  the  contract  of  shipment  was 
oral  was  properly  submitted  to  the  }ury  by 
*  the  preceding  paragraph,  and  that  the  mat- 
ters submitted  In  the  paragraph  complained 
of  were  only  Intended  by  the  court  to  be  con- 
sidered by  the  Jury,  In  the  event  they  deter- 
mined there  was  no  verbal  contract  between 
the  parties. 

8.  The  next  assignment  of  error  complains 
of  the  Bllth  paragraph  of  the  charge,  which 
is  as  follows:  "Unless  you  believe  there 
was  an  agreement  as  to  rates  of  freight  char- 
ges to  be  paid  before  the  cars  were  placed 
and  loaded,  the  plaintiff  would  not  be  en- 
titled to  recover  anything  because  of  such 
charges."  We  cannot  perceive  how  appel- 
lant was  injured  this  portiott  of  the 
charge.  It  ia  good  as  far  as  It  goes.  If  It 
does  not  go  far  enough,  In  that  It  fails  to 
inf<Hrm  the  Jury  that  If.  from  the  evidence^ 
they  believed  the  alleged  oral  contract  was 
entirely  superseded  by  the  alleged  writtoi 
one  plaintiff  would  not  be  mtltled  to  recover 
anyUilng  by  reason  of  the  oral  agreement— 
if  there  were  such  an  i^n^eement— aa  to  the 
freight  charges,  appellant  should  have  aak- 
ed  a  q>eclal  charge  supplying  the  omission. 

4.  Our  cmchisiiuia  of  fact  dli^ose  of  fbm 
tmth  aaalffiunent  of  emv  adversely  to  appe^ 
lant 

6.  The  court  did  not  err  in  refusing  to  give 
appellants  qpedal  dharge  Na  2.  To  have 
given  it  would  have  been,  in  effect,  to  with- 
draw from  the  Jmy  the  question  of  shipment 
under  the  alleged  oral  contract,  or  rathw  to 
have  excluded  from  the  Jury  an  essential 
^Uttoit  of  aucb  contract,  whldi  was  aj^id- 
lanf  ■  undertaking  by  It  to  deliver  the  cattle 
in  Ft.  W<»rtb  early  in  the  morning  at  August 
26th.  It  was  only  In  the  evoit  that  the  Jnry 
should  find  Hum  was  no  oral  contract,  the 
special  charge  should  have  been  given. 

6.  Special  diarge  No.  7,  the  failure  of 
whicb  to  give  is  made  tiie  subject  of  the  sev- 
oiteenth  assignment  of  error,  is  upon  the 
weight  of  evidence,  in  that  it  assumes  the 
alleged  oral  contract  was  not  in  torce,  and 
that  the  righto  of  parties  were  to  be  det^ 
mined  hy  the  allied  writtra  oontrAct  As 
to  the  written  contract,  plaintiff  alleged  facta 
and  (drcumstances  which  would,  under  the 
dedslons  of  this  state,  absolutely  d^eat  it 
aa  a  contract  of  sh^ment.  Therefore,  the 
court  did  not  err  in  refusing  to  give  such  spe- 
cial charge, 

7.  For  the  same  reason  the  court  did  not 
err  In  giving  the  tenth  special  charge  request* 
ed  by  appellant.  If  the  facta  and  circum- 
stances all^^ed  were  such  aa  to  defeat  the 


alleged  written  contract,  then  the  questicm  ol 
damages  rests  upon  appellant's  violatli^  tb< 
oral  one,  and  the  written  one  has  nothing  tc 
do  with  it  Under  the  oral  contract  ther« 
was  no  limitation  of  the  damages  to  appel- 
lant's own  line  of  railroad.  Under  it  appel- 
lant contracted  that  tbey  should  be  delivered 
at  rt  Worth  within  a  certain  time;  and 
whatever  damages  were  occasioned  plaintiff 
by  Ita  failure  to  perform  this  c<mtract  it 
was  liable  to  plaintiff  tor,  whether  It  occur- 
red on  Its  own  line  or  elsewhere. 

8.  As  we  have  before  Intimated,  the  liabil- 
ity of  appellant  nnder  the  oral  contract  was 
not  limited  to  such  damages  as  occurred  by 
reason  of  ita  negligence  on  ita  own  line  of 
railw^  from  Mathews  Switch  to  Waco, 
Hence  the  court  did  not  err  in  refusing  to 
instruct  the  Jury,  at  appellant's  request.  If 
tbey  believed  from  the  evidence  that  the  de- 
fendant Texas  Central  Railway  Company 
used  tiiat  degree  of  care,  caution,  and  pru- 
dence as  a  reasonably  careful,  cautious,  and 
prudent  man  would  have  exerdaed  under 
like  or  similar  drcumstances  in  handling 
and  tranaporttiv  plaintiff's  cattle  from  Math- 
ews Swlteh  to  Waco,  Tex.,  and  with  ordinary 
care,  to  return  a  verdict  in  Ita  tavw. 

9.  The  nineteenth  asslgomoit  ot  oror, 
which  complidns  that  the  court  nowhere  to 
ita  charge  defined  negligence  cannot  be  sus- 
tained ;  f (nr  It  ia  shown  tin  supplemental 
transcript  that  the  court  defined  negligoice 
to  a  special  dftarge  prepared  and  given  at  the 
instance  of  appelant 

10-  The  sune  propc^tion  is  adyanced  nn- 
der the  twentieth  assignment  of  error  as  un- 
der the  seventeenth,  and  it  la  likewise  dispos- 
ed of . 

11.  The  substance  of  qtedal  dkargea  Nos. 
16  and  19,  the  refusal  of  which  to  give  la 
maf  e  tlie  subject  of  the  22d  and  28d  asslgn- 
moita  ot  arar,  waa  given  by  the  court  to 
special  charge  No.  IS  (tound  in  fb»  supple- 
mental transcript),  and  correctly  states  the 
rule  as  to  tbe  measure  of  damftgea. 

12.  The  in'(q>OBltions  made  nnder  the  as- 
signment which  complaina  of  the  court's  gtv-  ' 
ing  special  charge  No.  2  at  the  Instance  of 
plaintiff  cannot  be  sustained,  for  such  special 
charge  Is  not  merely  a  repetition  of  the  first 
paragraph  of  the  court's  mato  charge^  If  it 
was  found  that  the  appellant  agreed  to  ship 
and  deliver  the  cattle  within  the  time  alleged 
1^  plaintiff,  then  the  unffisputed  evidence 
shows  that  it  breached  the  agreement  From 
which  it  tollowa  that  defendant  was  liable  to 
platotitt  as  damages  on  account  of  his  failure 
to  receive  the  market  value  of  the  cattle,  oc- 
casioned by  the  breach  of  such  agreement. 
And  to  detwmining  such  damages  the  shrink- 
age of  the  cattle  occasioned  by  appellant's 
tailure  to  deliver  them  wlthto  the  time  agreed 
upon  was  a  matter  to  be  considered  by  the 
Jnry.  The  evidence  ta  undisputed  that  plato- 
tiff  received  less  than  the  market  value  of 
his  cattle,  and  hence  the  court  did  not  err  la 
assuming  such  fact  as  proven  to  ita  charge^ 
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18.  The  court  did  not  wr  In  gtvlng,  at  tte 
reqnest  of  the  Ulssonrl,  Kansas  ft  Texas  Rail* 
W87  Company,  special  charge  No.  1,  which  Is 
as  follows:  "There  Mug  no  evidence  of  de- 
lay of  the  cattle  In  controrer^y  oo  the  line 
of  the  railroad  of  the  Missouri,  Kansas  ft 
Texas  Ballway  Company  of  Texas,  imd  no  al- 
legations in  tibe  pleadl^  of  a  delay  on  the 
said  railroad,  and  there  being  no  claim  that  the 
Missouri,  Kansas  ft  Texas  Railway  Company 
of  Texu  had  collected  and  rec^ved  for  its 
own  use  and  boieflt  a  greato*  amount  ot 
f^eUcht  charges  than  Uiat  allowed  law, 
you  are  instructed  to  return  a  Terdict  tor  the 
Missouri,  Kansas  ft  Texas  Ballway  Ccmpany 
of  Texas :"  tor  the  undisputed  firldmce  wai^ 
ranted  the  court  In  so  charging  tiie  jury. 

14.  The  court  did  not  err  in  pomltting  the 
witness  Drahn  to  testify  from  his  knowledge 
as  to  what  the  finlglit  rates  from  Abilene  to 
Ft  Worth  were,  for  as  to  this  'fralgbt  rate 
he  teatiflcd  that  he  knew  It  because  fie  had 
paid  it  a  number  of  times. 

IB.  It  does  not  appear  in  l^e  statomoitB 
nndfflr  amwllant's  tlilrty-flftb  and  ttilrty-ser- 
enth  assignments  of  error  what  objections 
wae  urged  to  12ie  testimony  of  plaintiff  P.  J. 
Miller,  whldi  is  made  the  subject  of  fhese  as- 
signments. Therefore  tbey  will  not  be  consid- 
ered. 

16.  The  receipts  from  the  Missouri,  Kansas 
ft  Texas  Railway  Company  to  the  Ft  Wortk 
Uve  Stock  GommlasicHi  Oompai^,  plaintUCB^ 
consignee  showing  the  amount  of  freight  paid 
for  the  shipment  of  cattle,  were  properly  ad- 
mitted in  eridence  as  showing  the  freight 
charges. 

There  Is  BO  error  asslgDed  which  requires 
a  reversal  ot  the  Judgment,  and  It  Is  tiiere- 
fore  affirmed. 


CITY  OF  EL  PASO  v.  COFFIN.* 

(Court  of  Glril  Appeali  of  Texas,  June  7, 
1905.    Oq  Rehearhig  Jane  28,  1005.) 

1.  Eminent  Domain  —  Proobedings  —  Dah- 
AOEs—lNSTBUcrio  HB— Repetition. 

In  a  suit  to  condemn  laud  for  a  pariE  oppo- 
■ite  a  union  depot,  the  fact  that  the  court  had 
already  charged  with  reference  to  the  same  mat- 
ter did  not  render  an  iustraction  that  Const, 
art  1,  I  17,  provided  that  no  penMm'a  property 
■honld  be  taken  for  or  applied  to  a  public  use 
without  adequate  compensation  belns  made,  un- 
less by  consent  of  ancE  person,  and  that  defend- 
ant was  entitled  to  recover  full  compensation, 
which  is  the  market  value  of  the  property  as 
defined  to  the  jury  In  eeueral  charge,  and  re- 
quiring the  jury  to  consider  such  Inatrnctlon  In 
conjunction  with  the  general  charge  on  market 
value,  erroneous,  as  calculated  to  unduly  impress 
the  jury  with  the  fact  that  defendant  was  to  re- 
ceive the  full  market  value  of  tlie  property. 

2.  Sahk. 

Where,  in  condenmatlon  proceedings,  the 
jury  were  specially  charged  that  defendant  was 
entitled  to  recorer  the  market  value  of  the  prop- 
er^ on  a  specified  date  under  the  Instructioua 
aa  to  market  value  given  In  the  general  charge, 
which  was  to  the  some  effect  an  objection  that 
a  certain  iwragrapb  of  the  main  charge  was  si- 
lent as  to  the  time  when  the  value  waa  to  be 
estimated,  and  was  therefore  calculated  to  make 

•Application  for  writ  ot  «rTor  dismlsMd  by  8a- 
praoia  Court  for  want  Joriadlction. 


the  time  of  the  trial  the  basis  of  wadb  estima- 
tion, was  unsustainable. 
8.  Sauk— Mabket  Yalus— Subroundiiig  Cn- 

OVMSTAROES— FUTUBB  DBVELOPMKNT. 

In  a  condemnatim  proceeding,  an  instrae- 
titm  authorizing  the  jury  fn  smving  at  the 
market  value  of  the  property  on  the  date  the 
proceedings  were  instituted,  to  consider  condi- 
tion! snrrounding  the  property  at  that  time,  its 
location  with  reference  to  buBineaa.  the  de- 
mand for  property  at  that  thae,  indndlug  any 
Increase  or  development  thereof  that  might  then 
have  been  reasonably  expected  in  the  imme^te 
future,  was  correct  « 
4.  Saus— Use  or  Otbeb  Laiid— OoHsiDnA- 
noN. 

Where,  at  the  time  all  of  defendant's  land 
in  the  vicinity  was  taken  by  a  city  for  a  park, 
certain  railroads  Iiad  acquired  other  property 
near  by  and  commenced  the  constmctfon  of  a 
union  station  tlwreon^  and  the  proceedings  by 
the  railroads  to  acquire  such  land  were  separate 
from  the  proceedings  by  the  city  to  acquire  the 
land  in  question,  the  jury  was  entitled  to  con- 
sider the  construction  of  such  depot  in  srriving 
at  the  Tslos  of  def  aidant*  s  Isnd. 

On  Behearing. 

6.  COUBTS-^UBiaDICTIOlf. 

Const  art.  6,  f  16,  nrovldlng  that  the  conn- 

S court  shall  not  have  jurisdiction  of  suits  for 
e  recovery  of  land,  refers  to  suits  for  the  trial 
of  title  to  land,  jurisdiction  of  which  is  vested 
In  the  district  courts  by  article  i  8,  and 
hence  section  16  doea  not  deprin  coun^  eouts 
of  jarifldicti<m  of  condemnation  proceedings. 

Appeal  from  El  Paso  County  Oourt;  Jos. 
U.  Sweeney,  Judge. 

Condemnation  proceedings  by  the  dty  of 
EI  Paso  against  C.  O.  Coffin.  From  a  verdict 
awarding  defendant  919,937.51  for  land  tak- 
n,  plaintiff  appeals.  Affirmed, 

D.  fitwms,  R  a  WalA,  Besll  ft  Kemp, 
ud  Blehaid  F.  Bu^ea;  fbr  appellant  M. 
W.  Stanton,  tcv  appellee. 

JAMES,  G.  J.  On  November  IS,  1902,  the 
city  council  of  the  dty  of  El  Paso  enacted 
an  ordinance  which  recited  that  the  railway 
companies  operating  or  building  railroads 
Into  the  dty  have  agreed  on  plans  for  a 
union  passenger  depot,  and  that  It  was  neces- 
Bary  that  certain  streets  and  parts  of  streets 
and  certain  alleys  should  be  closed  by  the 
dty  and  others  opened  for  the  public  use, 
and  which  ordained  tiiat  certain  streets,  etc.. 
be  abandoned,  eto.,  and  granting  the  railway 
companies  the  right  to  eloae  and  use  the 
same  for  railway  purposes  otter  certain  abut- 
ting property  shall  have  been  acquired  by 
said  companies  within  the  limits  named,  etc 
Also,  among  other  things,  the  dty  agreed 
and  bound  Itaelf  to  acquire  by  condemnation 
or  otherwise  the  north  one-half  of  the  west 
one-half  of  block  171,  according  to  the  map 
of  Campbeirs  Addition  to  the  dty  of  El 
Paso,  "provided  the  said  Union  Depot  Con- 
pany  agrees  and  does  keep  and  '"fl<"tw*n  the 
same  as  a  public  park  for  the  use  and  bendlt 
of  the  people  of  El  Paao."  Also,  that  '■the 
company  hereafter  to  be  organized  for  the 
purpose  of  malntaintog  the  said  pAiposed 
new  union  [lassenger  depot  and  each  rail- 
road now  operating  In  the  cHj  of  BU  Paso 
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shall  bave  90  days  from  and  after  the  pas- 
sage and  approval  of  this  ordiDance  within 
which  to  file  with  the  city  council  their  ac- 
ceptance of  the  terms  and  conditiona  of  this 
ordinance."  Acceptance  was  shown  to  have 
been  duly  filed.  On  December  3,  1903,  the 
council  adopted  a  resolution  reciting  that 
by  the  ordinance  of  November  15,  1902,  the 
city  agreed  to  open  a  certain  new  street,  and 
also  to  acquire,  by  condemnation  or  other- 
wise, the  north  half  of  the  west  half  of  block 
171  of  Campbell's  Addition,  being  lots  12  to 
17,  Inclusive,  "provided  the  Union  Depot 
Company  maintains  the  same  as  a  public 
park;  and  whereas,  In  order  to  open  up  said 
street  end  park,  It  is  necessary  to  take  cer- 
tain tracts  of  land  for  which  the  city  desires 
to  make  Just  compensatioa;  Therefore,  re- 
solved that  the  dty  attorney  be  and  Is  au- 
thorized to  make  certain  offers  to  the  owners 
tor  the  property,  and,  In  the  event  that  the 
owners  refuse  to  accept  said  offer,  that  he 
be,  and  Is  hereby,  directed  to  Institute  pro- 
ceedings against  the  owners  so  refusing  to 
condemn  said  land,"  as  set  forth  In  section 
148  of  the  charter.  On  August  4,  1904,  an 
ordinance  was  enacted  redtlng  that  offers 
had  been  made  to  the  owner  of  said  six  lots 
for  same,  which  had  been  rejected,  and  "the 
amount  of  compensation  for  same  cannot  be 
agreed  upon;  and  whereas,  proceeding  for 
condemnation  of  same  has  been  filed  by  the 
«lty  attorney  before  the  county  Judge  in 
cause  No.  2,274,  styled  The  City  of  El  Paso 
against  C.  O.  Coffin':  Now,  therefore,  such 
action  by  the  city  attorney  is  hereby  ratified, 
and  he  Is  hereby  authorized  to  prosecute  such 
matter."  On  September  12,  1904,  a  resolu- 
tion was  passed  providing  that  In  tiie  above 
proceeding  the  mayor  be  anthorized  to  pay  to 
Coffin  the  amount  of  compensation  awarded 
against  the  dty  by  the  commlsBioners  la 
said  cause,  or  deposit  the  money  In  said 
court  subject  to  the  order  of  defendant,  and 
also  the  costs,  and,  in  addition,  thereto,  to 
deposit  a  further  snm  equal  to  the  amount 
of  the  compensation  awarded  by  said  com- 
mission, and  authorizing  the  mayor  to  ex- 
ecnte  a  proper  bond  conditioned  for  the  pay- 
ment of  any  farther  costs  which  may  be  ad- 
judged against  the  dty  either  In  said  court 
or  on  appeal,  and  to  take  any  further  legal 
action  for  and  on  behalf  of  the  dty  that  he 
may  deem  proper,  and  that  the  dty  take  Im- 
mediate possession  of  the  land  sought  to  be 
condemned  upon  the  payment  or  deposit  of 
ttie  money,  and  that  a  proper  warrant  be 
drawn  for  such  snms.  The  award  of  the 
commissions  was  $3,747.66,  and  the  proper 
deposit  was  made  by  the  city  on  October  6, 
1904.  The  defendant  appealed,  and  on  the 
appeal  a  Jury  awarded  him  $19,937.61.  and 
from  the  Judgment  of  tlie  county  court  the 
present  appeal  la  prosecuted. 

In  addition  to  the  facts  Involved  in  the 
foregoing  statement,  is  the  fact,  which  we 
think  is  of  some  importance,  that  prior  to 
October  0,  1004,  the  date  of  the  deposit;  the 


lands  for  the  site  of  the  Union  Depot  bad 
by  purchase  been  acquired  by  the  railway 
companies  or  the  Union  Depot  Company. 
This  was  undisputed,  and  it  also  appeared 
from  micontradlcted  testimony  that  early  In 
October,  or  at  least  a  few  days  after  October 
6, 1904,  work  was  begun  by  contractors  grad- 
ing the  depot  grounds.  The  testimony  of  Mr. 
Patton,  who  was  connected  vrlth  the  Unloh 
Passenger  Depot  as  engineer  and  superin- 
tendent of  construction,  was  that  he  went  to 
look  over  the  ground,  and  decided  where  he 
would  locate  the  building,  and  scaled  the 
building  according  to  the  architect's  plans. 
He  did  not  know  the  exact  time  when  the 
grading  began  upon  the  property.  It  began 
some  time  In  the  early  part  of  October,  but 
be  could  not  give  the  exact  date.  During  the 
month  of  October  he  cross-sectioned  the 
ground  in  front  of  the  building.  The  work 
of  grading  was  begun  by  the  contractor  the 
next  day  aftra*  he  did  the  cross-sectioning  in 
front  of  the  depot,  and  Mr.  Powers  was  do- 
ing the  grading.  Mr.  Look,  a  witness,  testi- 
fied that  he  coutd  not  give  the  exact  time 
they  began  grading  and  began  the  work  of 
constructing  the  depot,  but  it  was  soon  after 
the  6th  day  of  October,  1904.  We  state  the 
above  as  showing  what  the  testimony  show- 
ed the  conditions  to  be  on  October  6,  1904, 
and  that  It  appeared  that  the  railways  at 
that  time  had  acquired  title  to  their  grounds, 
had  plans  for  their  depot  building,  bad  made 
contract  for  grading  their  groimds,  and  that 
the  work  of  construction  was  in  the  act  of 
beginning.  The  tract  of  land  comprising  the 
six  Iota  sought  to  be  condemned  was  sep- 
arated from  the  depot  grounds  by  a  street. 
The  taking  In  this  case  was  of  all  the  land 
defendant  bad  in  the  locality. 

Opinion. 

The  motion  filed  by  appellee  to  dismiss 
tiie  appeal  for  want  of  an  appeal  bond  Is 
overruled  by  force  of  the  charter  provision. 

We  are  nnable  to  see,  considering  the  real 
Issue  In  the  case,  anything  calculated  to  af- 
fect the  result  In  what  Is  assigned  as  error 
by  assignments  Nos.  11,  12,  25,  and  27.  The 
correctness  of  the  Judgment  depends  upon 
the  correctness  of  the  court's  charge  In  refer- 
ence to  what  the  Jury  might  consider  In  ar- 
riving at  the  market  value  of  defendant's 
property  on  October  6,  1904,  the  date  of  the 
taking.  Assignments  are  so  framed  as  to 
question  not  only  the  charge  in  this  respect, 
but  the  admission  of  testimony  In  conformity 
with  the  Idea  embodied  In  the  charge,  and 
these  assignments,  therefere,  present  and 
depend  upon  the  same  question. 

The  charge  was  as  follows:  **As  to  the 
law  applicable  to  this  case,  you  are  instructed 
that:  The  measure  of  damages  to  which  de- 
fendant is  entitled  •  •  *  is  tiie  full  mar- 
ket value  of  lots  12  to  17,  inclusive^  in 
block  171,  and  yon  will  return  a  verdict  tor 
the  defendant  In  the  amount  so  found  by  yon, 
and  return  a  verdict  for  the  plalntlfl  for  the 
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land  In  controTerBy.  In  estimating  tba  vahie 
of  propmy  takm  for  pnbllc  vae.  It  Is 
market  value  of  the  property  wblch  la  to  be 
considered.  You  are  Instructed  tliat  the  mar- 
ket value  of  property  la  a  price  which  It  will 
bring  when  It  la  offered  for  aale  1^  one  who 
deairea  but  la  not  obliged  to  aeU  It  and  la 
bought  one  who  la  under  no  oecearity  of 
having  it,  and  In  thla  estimate  yon  will  not 
conalda  that  thla  proceeding  la  praidlng  to 
take  aald  property  by  condemnation.  In  de- 
termining the  value  of  property,  all  of  the 
uaea  to  which  it  may  be  applied,  and  t<a 
which  It  was  adapted  on  October  6, 1904,  are 
to  be  considered,  and  not  merely  the  con- 
dition that  it  la  In  at  the  time,  and  the  use 
to  which  It  la  then  allied  by  the  owner. 
'  Ton  are  further  Inatmcted  that  the  damagea 
cannot  be  meaaured  Iqr  the  value  of  the  prop- 
erty to  the  party  condemning  1^  nor  by  Its 
need  of  this  parttcnlar  property.  You  are 
further  instructed  that  in  ascertaining  the 
market  value  of  said  propoty  on  the  6tb  day 
of  October,  1S04,  you  should  consider  the 
condition  of  the  property  at  Uiat  tlm^  Its 
locality  wlUi  respect  to  buainess  and  dmand 
for  property  at  that  time,  and  any  increase 
or  develcq;>meut  thereof  that  might  have  been 
reasonably  expected  Id  the  Immediate  future 
at  that  time.  In  aacertalning  what  the  mar- 
ket value  of  tlie  property  invcdved  in  thia  con- 
troversy was  on  tbe  eth  day  of  October,  1901, 
you  ahould  consider  the  eondltlona  then  ex- 
isting at  siOd  tlm^  but  you  would  not  be 
authorised  to  consider  speculatlTe  or  merely 
possible  contingencies,  and  you  would  not  be 
authorized  to  consider  any  evidence  as  to 
speculattre  values," 

The  court  also  gave  a  aipedal  instnictlim, 
requested  by  defendant,  which  atated  that 
under  the  atatntes  of  thla  state,  when  flie 
whole  of  a  person's  real  estate  is  condemned 
as  in  tills  proceeding  flie  damages  to  which 
he  is  mtltled  Is  tbe  mailEet  value  thereof 
In  the  maricet  in  whlCb  tbe  same  la  located, 
and,  further,  "that  the  Constitution  of  the 
state  of  Texas  (article  1,  f  17)  provides  that 
no  person's  i>roperty  shall  be  taken  tor  or 
applied  to  a  public  uae  without  adequate 
eompenaatlon  being  made,  unless  by  consent 
of  such  person,  and  that  defendant  is  entl- 
tied  in  this  proceeding  to  recover  full  com- 
pensation, which  is  tike  market  value  ot 
aald  properly  as  the  said  term  Is  defined  to 
you  In  the  general  charge  of  tbe  court;  and. 
this  Instruction  in  reference  to  the  value  of 
the  property  you  will  take  and  consldw  In 
conjunction  with  the  general  charge  of  the 
court  upon  market  valu&" 

In  reference  to  the  las^named  special 
charge,  it  Is  assigned  aa  emnr  that  the  refer- 
ence  to  the  constitutional  artlde  was  errone- 
ous, because  the  court  had  already  instruct- 
ed the  Jury  In  reference  to  the  same  matter, 
and  the  refer^ice  to  the  Conatltntlon  <m  the 
subject  waa  calculated  to  unduly  Impress  the 
Jury  with  the  fact  that  defendant  was  to 
recelva  tiie  full  market  value  itf  the  prcq^ 


ettyt  by  repetition  of  the  IxiJunctlon  contain- 
ed In  the  general  charge.  This,  we  think, 
cannot  be  regarded  as  error.  A  court  may 
commit  emn  to  the  prejudice  of  a  par^ 
when  it;  b7  Its  charge,  givea  nndne  promi- 
nence to  a  fact  or  to  an  Issuew  But  we  have 
yet  to  learn  that  a  rule  or  prtnidple  ot  law 
which  a  Jury  la  bound  to  obaerve  can  be  too 
well  Impressed  upon  then. 

The  first  assigmnent  is  witibont  merit 
The  charge  of  the  court  must  be  read  or  con- 
strued aa  a  whole,  and  the  Jury  were  eqms- 
ly  told  in  a  epe^U  Instruction  that  defend- 
ant was  entitled  to  recovmr  the  ma^et  valne 
of  tbe  property  on  the  6tb  day  ol  Octobv, 
1001,  under  the  instmctions  as  to  maricet 
valne  given  In  like  general  diarge.  The  main 
charge  waa  the  same  In  effect  Beace  tbe 
complaint  liiat  certain  paragrapha  in  the 
main  charge  did  not  state  ttie  time  when 
ibe  value  was  to  be  estimated,  being  sUent 
thereon,  waa  calculated  to  make  the  time  of 
the  trial  the  basis  for  estimating  the  dam- 
ages, is  not  w^  founded. 

There  are  many  asslgnmraits  complaining 
of  the  main  charge,  based  upon  the  idea  that 
It  permitted  or  authoriwd  the  Jury  to  con- 
sider any  IncrouK  or  developmeirt  ttf  tbe 
property  by  the  coaatmctUm  ot  tba  Union 
Depot  or,  as  otherwise  expressed,  was  calcu- 
lated to  Induce  the  Jury  to  believe  that  they 
could  fix  a  valuation  iipon  Um  ^operty  con- 
tingent upon  the  oonstruction  of  sntdi  depot 
upon  It  and  that  said  property  might  be 
used  for  BtorahouSoi  after  the  completion  of 
the  depot  and  also  expressed  thus:  Be- 
cause it  autbwlsed  them  to  ecmsld«r  Taloes 
attaching  to  aald  pnporty  by  reasm  of  ttw 
building  of  tiie  Union  Depot  upon  It  Tbe 
depot  however,  waa  not  to  be  built  up<m  ttals 
property,  ^e  fon»  ot  appellant* s  proposi- 
tion lies  in  the  charge  authorising  the  Jury 
to  take  Into  conalderatlon  the  constructloo 
of  title  depot  in  the  immediate  vicinity  ot  this 
property  as  an  element  entering  Into  the 
market  value  of  this  property  on  October  6, 
1901. 

It  must  be  admitted,  from  a  taSx  reading 
of  tbe  charge  as  above  copied,  that  tt  does 
nothing  more  than  Inatmct  fb»  Jury,  in  ar- 
riving at  the  maritet  value  on  October  6. 
1904,  to  consider  the  condittons  surrounding 
the  property  at  that  time,  th»  charge  specify- 
ing Ite  locality  with  refraenoe  to  butineas  and 
demand  for  property  at  that  time  existing, 
including  any  Increase  or  devek>pment  there- 
of that  might  then  have  been  reas(mably  ex- 
pected in  the  immediate  futnx&  This  is  toe 
correct  rule,  aa  held  Iqr  thla  court  In  SoUivan 
V.  By.  Oo,  68  8.  W.  715;  Allen  v.  By.  Co.,  2!t 
&  W.  826. 

We  see  no  reastm  why,  under  tbe  proven 
facts  and  circumstances  of  this  case,  tbe 
Jury  wen  not  warranted  In  concluding  that 
tbB  completion  and  ue  of  tbia  depot  adjoin- 
ing the  propoty  In  question  wen  on  Oetol»w 
6,  1901,  assured  facte  to  occur  In  'Uke  imme- 
diate future,  and  based  on  eondltlona  then  In 
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progren  pointing  dlreeUy  to  mch  completion 
and  nao,  in  such  manner  u  to  directly  have 
effect  iqton  the  market  ralne  ct  the  propwty 
til  qneetUm  at  that  time.  To  hare  enxivA- 
ed  nicb  consideration,  and  to  have  confined 
the  Jury  to  the  condition  the  property  iraa 
In  at  the  time,  and  the  uee  to  which  It  waa 
then  applied  the  owner.  Independent  of 
ita  Talne  aa  then  affected  by  aodi  conaldera- 
tion.  would  have  been  error. 

We  think  there  was  no  mar  in  the  charges 
on  the  measure  of  damagea  aa  ordinarily  oon- 
trola  In  flile  claM  of  caue.  Bnt  a  QWition 
arlaea,  whl<A  Is  strongly, and  ably  jagfiA  by 
appellant's  connsel,  and  which  grows  out  of 
the  drcnmstance  aa  counsel  pnt  it,  tihat  the 
land  of  appellee  wu  a  part  of  the  land  deslg* 
nated  to  be  taken  and  condemned  In  carrying 
ont  the  project  of  a  nnlon  depot  In  the  city  of 
El  Faso,  and  to  give  safe  and  convenient  bi^ 
gross  thereto  and  egress  therefrom,  the  parts 
to  be  done  by  tin  dty  and  by  the  railway  com- 
panlea  and  Union  Depot  Company,  respectlTe- 
ly,  being  corretatlTe  and  Interdependent,  aa 
eridmced  from  the  ordltiance.  Weundnstand 
the  coBtentloh  to  be,  In  effect;  that  the  con- 
demnation In  qnestlon  Should  be  viewed  aa  If 
this  ptt^orty,  and  the  ground  acquired  by 
the  railways  for  the  depot,  were  being  slmul- 
taneonsly,  or  by  one  proceeding,  condemned 
for  depot  purposes.  Slther  this,  or  fliat  ttie 
taking  of  appellant's  lots  was  a  part  and 
paroM  of  the  ori^nal  plan  d  Improrement 
as  from  flie  ordlnsnce  jt  wlU  be  seen  that  the 
building  of  the  iBDOt  and  the  opening  of  ttw 
street  and  tite  park  wwa  dependent  and  con- 
dltkmed  one  uT/tm  the  oOier,  and  the  ordi- 
nance and  the  acceptance  of  same  conati- 
tnted  an  agreement  binding  on  all.  It  ia 
held  generally.  In  cases  presenting  the  ap- 
propriate facta,  Uiat,  wian  a  person's  entire 
prc^erty  is  included  in  one  general  proceed- 
ing ot  eondemnation  for  a  partlcnlar  pur- 
pose. It  Is  not  permlsslUe  to  consider  that 
purpose,  or  the  results  thweof,  in  estimating 
tlie  owner's  compenBatl(m.  The  reasons  for 
ttds  rule  are  apparent  To  permit  It  would  be 
to  take  Into  conslderatton  the  condemnation 
proceeding  itself  as  a  factor,  which  Is  not  a^ 
lowed.  Furtiier.  it  la  erldoit  In  such  a  case 
Oiat  the  taking,  and  the  effect  on  the  Talue 
from  such  taking,  would  be  concurrent,  and 
such  Increaae  would  not  exist  when  the  tak- 
ing occurs.  The  person's  property  is  taken 
and  la  abswhed  in  the  purpose  for  which  It 
Is  taken,  and  to  allow  him  a  compensation 
based  on  the  Talne  which  the  property 
would  have  had  if  not  taken  would  be  giving 
It  a  status  it  conld  not  possibly  have  had  In 
the  Teiy  nature  of  the  act  The  reasoning 
of  tlie  Supreme  Judicial  Court  of  Massa- 
rlinaetts  is  appn^riate  here  (though  not  Its 
decision,  as  that  waa  omtrolled  by  a  stat- 
ute): '^ts  real  value  for  use  Is  not  Increaaed 
nnttl  the  change  in  Ita  aunoundings  comes. 
If  tiie  espected  Improvement  Involves  the 
taking  of  the  land  the  rl^t  of  oniuent 
domain,  the  value  of  the  land  taken  will 


never  be  «Lhanced  by  the  improvement  for 
the  taking  precludes  tbe  probability  of  ever 
using  It  under  Improred  conditions."  May 
v.  Clt7  of  Boston,  82  N.  E.  902.  Such,  we 
think,  would  be  the  case  here  if  this  property 
and  the  other  proper^  acquired  as  a  depot 
site  woe  being  condemned  by  the  railway 
companies  dmnltaneously  In  a  common  pro- 
ceeding. But  the  property  is  not  being  con- 
demned by  the  railway  companies,  nor  Is  it 
being  condemned  for  its  purposes.  Further- 
more, at  the  time  at  which  the  law  requires 
tUs  proper^  to  be  valued,  the  companies 
bad  already  acquired  the  property  to  be  used 
for  their  purpoees.  The  case  of  the  city 
conld  have  no  better  ftwting  than  would 
have  been  the  case  had  the  railway  compa- 
nies, after  acquiring  the  grounds  for  the 
erection  of  thdr  depot  proceeded  to  con- 
demn this  property  as  additional  grounds. 
The  case  of  Bs.  v.  Brugger  (Tex.  Civ.  App.) 
69  B.  W.  6SQ^  ta,  we  think,  an  authority  on 
this  state  «f  case.  If  not  directly  In  point 
the  dedidon  la  not  consislsnt  with  any  oth- 
er theory  than  that  the  steps  already  taken 
by  the  railway  companies  towards  establish- 
ing their  depot  on  the  adjoining  ait^  in  so 
far  aa  they  indicated  with  reaaonable  proba- 
bility such  estebllshment  in  the  immediate 
tature,  ^uld  have  been  consldaed  In  fix- 
ing the  value  ot  the  plaintiff's  property  on 
the  date  vt  Ite  taking.  And  snch  is  the  nec- 
essary result  of  the  rule  steted  In  Sullivan 
V.  By.  Oo.  (Tex.  (Sv.  App.)  68  S.  W.  74(S.  See, 
also.  In  re  Condemnation  of  Certain  Land 
(B.  L)  88  AtL  528. 

It  Is  true  the  original  ordinance,  the  pro- 
vislons  of  which  were  acc^tted  by  the  rail- 
way companies,  contemplated,  and,  we  shall 
say,  stipulated  tor,  the  acquisition  of  defend- 
ant's land  by  the  city  for  a  public  park,  and, 
when  acquired,  that  It  should  be  kept  In  or- 
der iQr  the  said  companiea  or  the  Union 
Depot  Company.  This,  we  think.  Is  not  a 
factor  in  respect  to  the  rl^ts  of  defendant 
His  constitutional  right  In  this  involuntary 
proceeding,  as  fnrthw  defined  by  our  deci- 
si<ms,  was  to  be  awarded  the  value  of  this 
land  at  the  time  it  was  taken,  snd  this  time 
tenot  to  be  referred  back  to  a  previous  time, 
when  the  teking  was  first  contemplated  or 
decided  upmi  by  the  city. 

The  asstgnmente  of  error  do  not  establish 
error,  and  tbe  judgment  is  affirmed. 

On  Behearing. 

3%e  app^ant  contends  that  the  county 
court  can  have  no  jurisdiction  of  condemna- 
tion cases,  by  reason  of  section  16,  art  fi, 
of  tbe  atato  Constitution,  irtklcb  provides 
that  said  court  shall  not  have  jurisdiction 
of  suits  tor  the  recovery  of  land.  Section  3, 
art  6,  vesta  the  jurisdiction  of  all  suite  for 
the  trial  of  titie  to  land  in  the  district  courts, 
and  we  tiilnk  the  reference  to  suita  for  tiie 
recovery  of  land  in  aection  16  meant  suite 
for  the  trial  of  titie  to  land.  Tbe  qnestlon 
was  before  the  Court  of  Appeals,  and  It 
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held  tbat  the  Btatate  giving  the  county  court 
JurlBdlction  over  condemnation  cases  was  not 
unconstitutional,  for  reasons  expressed  in 
the  opinion  fonnd  In  Gulf,  G.  &  S.  F.  By.  Co. 
T.  Tacquard,  8  WlUson,  CIt.  Cas.  Gt  App.  | 
141.  The  question  does  not  appear  to  have 
been  directly  raised  and  decided  In  tlie  Su- 
preme Court,  but  that  court  has  made  rul- 
ings which  are  entirely  Inconsistent  with  the 
correctness  of  the  position  assumed  by  ap- 
pellant See  By.  t.  Polndexter,  70  Tex.  08, 
7  S.  W.  316;  Ackerman  v.  HuJE,  71  Tex. 
817,  9  S.  W.  236;  Galv.  Wharf  Co.  v.  Ry.  Co., 
72  Tex.  4M,  10  S.  W.  S37.  The  question  be- 
ing a  constitutional  one  and  plainly  funda- 
mental, It  could  not  have  been  overlooked  in 
the  above  and  other  cases  which  Involved  It. 
We  cannot  consent  to  certify  to  the  Supreme 
Court  a  question  thus  practically  settled,  and 
one  with  regard  to  which  no  member  of  this 
court  entertains  any  doubt 

The  other  questlona  referred  to  In  the  mo- 
tion for  rehearing  are.  we  believe,  correctly 
disposed  of  by  the  opinion  filed. 

The  motion  is  ovemiled. 


ST.  LOUIS  SOUTHWBSTBBN  BT.  CO.  OF 
TBXA.B  V.  HABKBT.* 
(Oonrt  of  Civil  Appeals  of  Texas.   Hay  24, 
1905.) 

1.  ComriHUAKOC— AJTIDAVIT— VCSHTCATJOlff. 

Ttie  verification  to  an  affidavit  for  continu- 
ance by  the  attorney  of  the  party,  stating  that 
the  matters  set  forth  therein  are  tme,  to  the 
best  of  his  knowle^e,  InCormAtlon,  and  bellaf, 
Ib  inmifficlent 

2.  DaKAOSB— aXCEBUTSmBW— FSBSOKAL  IH- 

In  an  action  for  Injuries,  the  evidence  show- 
ed that  plaintiff  was  82  yean  of  age ;  that  prior 
to  receiving  the  injuries  be  was  a  stout  able- 
bodied  man,  earning  from  |1,000  to  Sl,500  a 
year,  and  that  since  he  received  the  lojuriea  he 
had  not  been  able  to  earn  half  so  much.  He  tes- 
tified that  he  received  a  violent  fall,  whidi 
mashed  in  his  side  and  bruised  his  back:  and 
right  leg ;  that  be  was  confined  to  his  room  and 
unable  to  work  for  five  or  six  weeks;  that  his 
wounds  prevented  him  from  sleeping  at  niffht. 
A  physician  testified  that  he  found  plaintiff's 
right  aide  sunken  and  shorter  thao  the  other, 
the  muscles  atrophied,  and  that  when  standing 
erect  his  right  shoulder  was  lower  than  the  left ; 
tbat  the  two  lower  ribs  on  that  side  were  driv- 
en in  and  down,  and  there  was  a  tender  spot 
Over  his  spine  and  also  over  the  two  ribs ;  that 
from  plaintiff's  statement  as  to  the  pain  he  suf- 
fered there  must  be  an  adhesion  on  the  inside  or 
something  torn  loose;  that  complications  might 
arise  which  would  necessitate  an  operation ; 
and  that  the  injuries  were  permanent.  Held, 
that  a  judgment  for  plaintiff  for  $2,000  was 
sot  excemlve. 

[Bd.  Note.— -n>r  cases  In  pdnt,  see  vol.  15, 
Gent  Dig.  Dunnges,  M  872,  875,  S7&] 

8.  DEPOSmOK— MOTIOK  TO  QVAMB—Toa  VOB 

Makiro. 

Under  Sayles'  Bev.  Civ.  St  1897,  art  2289, 

eroviding  that  objections  to  d^sitions  shall 
B  made  and  determioed  at  the  first  term  of 
court  after  the  deposition  has  been  filed,  and 
not  thereafter,  a  motion  to  quash  a  deposition, 
when  made  after  announcement  of  ready  for 
trial  is  too  late. 

•Kahearlag  dvnied  Juns  IB.  IWt  ud  writ  at  mm 
unlsd  bjr  Supreme  Court. 


4.  SauB— QuKsnoR  of  Fact. 

A  motion  to  quash  a  deuosltlon  on  the 
ground  that  it  wa>  not  retnraea  as  reqnifed  by 
law,  in  that  Um  •nvd<^  on  whidi  it  waa  re- 
turned showed  neither  the  postmark,  place 
from  which  it  was  sent  nor  that  it  was  aent  by 
the  postmaster,  raises  a  question  of  fact  for 
the  determination  of  the  court  on  whidi  It  was 
authorized  to  receive  testimony  oatside  of  what 
was  shown  by  the  deposition  itself  or  the  iiir 
dorsement  on  the  envelope. 
6.  Cabbiers— Nbgligenob— PsBsuvmoit. 

The  derailment  of  a  passengw  train  at  a 
time  when  the  track  and  train  at*  under  the 
control  of  the  carri«  raises  a  premmptioik  of 
negligence  on  the  part  of  the  carrier. 

[Ed.  Note. — For  cases  in  point,  see  voL  8, 
Cent  Dig.  Carriers,  1  1288.] 

6.  SaUE— INJUBIKS    TO  PASBEROIS— BURDKH 
OF  PBOOF. 

Where  a  passenger  tnJn  la  derailed  at  a 

time  when  the  track  and  train  are  under  the 
control  of  the  carrier,  it  is  incumbent  on  the 
carrier,  in  an  action  against  it  for  an  injury 
to  a  passenger  resulting  from  tlie  wreek.  to 
show  that  uie  accident  oonld  not  have  been 
avoided  by  the  exercise  of  the  utmost  care  and 
foresight  reasonably  compatible  with  the  prose- 
cution of  Its  business. 

[Ed.  Note. — Tor  cases  In  point,  sse  voL  9, 
Oent  IHg.  Chrrlers,  1 128&] 

Appeal  from  District  Court,  Can  Connty; 
A.  P.  Turner,  Judge. 

Action  by  Joe  Harkey  against  the  St  Louis 
Southwestern  Bailway  Company  of  Texas. 
From  a  judgment  In  favor  of  plalntU^  de- 
fendant appeals.  Affirmed. 

Glass,  BMm  ft  KlDA  for  appellaiit. 
O'NoAl  &  Alldar,  for  (ppeUesi. 

BIDBON.  J.  Thla  salt  was  bronght  In  tiw 
court  below  by  appeUee  for  12,000  allesed 
damages  for  personal  Injuries  alleged  to  have 
been  received  by  anpeUee  irtille  a  puaencv 
on  one  of  appellants  traliu  dnrlng  the  moDtb 
of  October,  A.  D.  1902.  The  sllegatloiia  of 
ttte  petition  axe  snbetantlaUy  as  follows: 
That  the  car  on  which  appellee  was  riding 
was  derailed  near  WlnfttfO,  Tex.,  throngta  the 
negligence  of  appelant  and  its  agents:  ttiai 
at  the  time  of  sncb  deraUment  appellee  wms 
thrown  from  his  seat  with  great  violence  in- 
to the  aisle  of  the  coach  fin  whlcfa  be  was 
riding,  and  tfaaeby  greatly  injured.  He  nl- 
leged  that  Us  right  leg.  Us  bscfc,  and  bis 
right  side  were  greatly  bndsed.  lacerated, 
and  mashed,  and  tbat  be  was  also  injured 
IntOTDally;  tliat  by  resson  of  said  injntlea 
he  was  confined  to  his  bed  the  greater  put 
of  two  months,  dving  all  of  which  time  be 
■uffered  great  physical  pain  and  mental  an- 
guish; that  his  said  injuries  are  pvmtnen^ 
and  that  he  stOl  suff»s  Intense  pain  fkom 
said  injmries;  that  since  nid  Injnrtas  he 
cannot  sleep  on  Ids  right  aide,  and  cnn 
scarcely  lift  anytldng  of  mndi  weight;  ttiat 
before  said  mjnries  he  was  a  stout,  able- 
bodied  man;  tbat  he  Is  a  farmer  and  stock- 
man,  and  was  earning  from  $100  to  $190  per 
month,  and  that  since  his  lajsilas  be  cannot 
earn  more  than  one^blrd  of  said  amonat; 
that  by  reason  of  said  Injmles  fas  was  oom- 
pelled  to  pay  out  fOO  for  medlrtus  and  madf- 
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cal  trsBtment.  Appellant  answered  by  gen- 
eral and  special  exertions  and  general  de- 
nlaL  The  case  was  tried  before  the  court 
wltbont  a  Jnryt  and  Judgment  rendered  in  fa- 
vor of  appellee  for  tlie  som  of  $2,000. 

Appellant's  first  assignment  of  error  com- 
plains of  the  action  of  tbe  conrt  below  In 
ovrarullng  its  application  for  a  continoance 
of  the  caae.  Appellant^!  appUmtlon,  in  onr 
opinion,  was  not  Terifled,  aa  required  by  law. 
The  oath  to  tbe  application  was  made  by  ap- 
pellant's attpm^,  and  stated  as  follows: 
That  he  is  the  atttuney  for  the  above  defend- 
ant, and  that  the  focta  set  forth  in  the  above 
motion  are,  to  tbe  best  of  his  knowledge,  In- 
formation,  and  belief,  true.  Sacb  an  affl- 
davit  waa  held  by  this  court  in  Railway  Co. 
T.  Brown,  75  S.  W.  807.  to  be  InsufBcient,  and 
such  holding  le  folly  supported  by  tbe  fol- 
lowing aatborlties:  Graham  t.  McCarty  & 
Brown,  69  Tez.  323,  7  S.  W.  342;  Splnks  r. 
Matthews,  80  Tex.  873,  IB  S.  W.  HOI;  Pullen 
T.  Baker.  41  Tex.  419;  Wilson  t.  Adams,  16 
Tex.  324;  Hallway  Co.  t.  Pletzscb.  10  Tex. 
CiT.  App.  57S,  80  S.  W.  1083.  We  are  also 
of  tbe  opinion  that  the  application  does  not 
show  dne  diligence  In  endeavoring  to  pro- 
cure the  testimony  of  the  absent  witness. 

By  its  fourth  assignment  of  error,  appel- 
lant contends  that  the  amount  of  the  Judg- 
ment in  favor  of  appellee  Is  excessive.  In 
view  of  the  character  and  nature  of  appel- 
lee's Injuries,  we  do  not  agree  with  appellant 
In  this  contention.  The  teattmony  shows  ap- 
pellee to  be  only  32  years  old,  and  that  prior 
to  receiving  the  Injuries  be  was  a  stout,  able- 
bodied  man,  capabici  of  doing  considerable 
manual  labor,  and  that  he  earned  from  f  1,000 
to  $1,500  a  year,  and  that  since  he  received 
the  injuries  he  has  not  been  able  to  earn 
half  80  much.  Appellee  testified  that  in  the 
accident  be  received  a  violent  fall,  that  It 
Jerked  his  side  terribly,  and  mashed  It  In, 
and  braised  his  back  and  right  leg;  that  he 
waa  conflned  to  his  room  and  unable  to  do 
^ny  work  for  five  or  six  weeks;  that  he  suf- 
fered a  great  deal  from  his  wounds;  that 
tbey  prevented  him  from  sleeping  at  night; 
that  frequently  he  bad  to  sit  up  all  night  on 
account  of  his  head,  back,  and  side  hurting 
him  so  badly.  Dr.  Davis,  who  examined  him 
two  days  before  the  trial,  testlQed  that  In 
measuring  appellee's  sides  and  hips  be  found 
his  right  aide  sunken  and  shorter  than  the 
other,  tbe  muscles  atrophied,  and  that  when 
standing  erect  his  right  shoulder  was  lower 
than  the  left;  that  the  two  iow&  ribs  on 
that  side  were  driven  in  and  down,  and  there 
was  a  tonder  spot  ova*  hla  spine,  and  also 
over  these  two  ribs;  that,  from  appellee's 
statement  aa  to  the  pain  he  suffered,  there 
must  be  an  adhesion  on  the  Inside  or  some- 
thing torn  loose,  and  that  while  nothing  can 
be  done  now  to  relieve  him.  nature  having 
performed  the  beat  cure  possible,  yet  com- 
plications might  arise  hereafter  that  would 
necessitate  an  operation.  He  also  testified 
that  appellee's  injuries  were  permanent 


This  witness  also  teatifled  that  he  had  known 
appellee  all  his  life,  and  that  prior  to  the  date 
that  he  alleged  he  received  his  injuries  he 
was  a  stout,  able-bodied  man,  but  that  since 
that  date  he  liad  not  been.  Appellee's  test!-, 
mony  with  respect  to  his  injuries  and  suffer- 
ing was  in  many  respects  corroborated  by 
that  of  bis  wife  and  other  witnesses.  In 
view  of  the  ctiaracter  and  nature  of  appel- 
lee's injuries,  as  shown  by  the  testimony, 
we  do  not  think  the  amount  of  the  Judgment 
is  excessive. 

Appellant's  second  assignment  of  error 
complains  of  the  action  of  the  court  in  over- 
ruling Its  motion  to  quash  tbe  deposition  of 
J.  M.  Brown,  a  witness  for  appellee;  appel- 
lant's contention  under  this  assignment  being 
that  said  deposition  was  not  returned  aa  re- 
quired by  law,  in  that  the  envelope  In  which 
the  deposition  of  said  wltn^  was  returned 
ahowa  neither  the  postmark,  place  from 
which  It  was  sent,  nor  was  It  sent  by  the 
postmaster.  The  envelope  in  which  tbe  d^>o- 
altlon  was  returned  to  the  court  below  is 
sent  up  In  the  record  of  the  cause.  There  is 
an  Indorsement  on  the  envelope  showing  that 
It  was  received  from  R  W.  King,  April  16, 
1901,  which  Is  signed  by  E.  C.  Bryan,  P.  U. 
There  Is  a  stamp  on  the  envelope,  evidently 
made  by  the  postmaster  receiving  the  same, 
containing  tbe  following  word,  abbreviations, 
and  figures:  "Bryans.  •  •  •  Apr.  16» 
1904,  Tex.,"  which  are  very  distinct  Just 
after  the  word  "Bryans"  are  some  Indistinct 
Impresalona  of  letters.  The  letters  M  and 
two  ll's  can  be  observed  reasonably  well, 
but  at  this  time  no  letter  can  be  distinguish- 
ed between  tbe  M  and  the  double  1.  The 
court  In  approving  appellant's  bill  of  ezc^ 
tlons  token  to  the  action  of  the  court  In  over- 
ruling Its  motion  to  quash  the  deposition, 
stotea,  by  way  of  explanation  of  Its  action, 
that  appellant  did  not  make  hla  motion  to 
quash  the  deposition  untU  after  the  parties 
had  announced  ready  for  trial,  and  that  ap- 
pellee objected  to  the  motion  being  then  con- 
sidered, upon  the  ground  that  It  was  made 
too  late;  and  tbe  court  further  states  that 
tbe  deposition  showed  that  It  was  taken  by 
B.  W.  King,  a  notary  public  of  Cass  county. 
Aud  the  court  also  states  in  his  explanation 
to  said  hill  of  exceptions  that  C.  Bryan  was 
tbe  postmaster  at  Bryan's  Mill  post  office,  in 
Caas  county,  Tex.,  but  doea  not  state  how 
that  Information  was  acquired,  whether  from 
tbe  indorsements  on  the  envelope  or  from  ex- 
traneous proof.  We  are  of  the  opinion  that 
the  action  of  the  court  should  be  sustelned, 
upon  the  ground  that  the  motion  came  too 
late  after  the  announcement  of  ready  for 
trial.  Saylea'  Rev.  Civ.  St  1897.  art.  2289; 
Hill  T.  Smith  {Tex.  Civ.  App.)  25  S.  W.  1079; 
By.  Co.  V.  Burke,  55  Tex.  323,  40  Am.  Rep. 
808;  Coleman  v.  Colgate,  69  Tex.  88,  6  S. 
W.  553;  Neyland  T.  Bendy,  69  Tex.  711,  7 
S.  W.  407;  By.  Co.  v.  Ivy,  71  Tex.  409,  9  S. 
W.  346,  1  L.  B.  A.  500,  10  Am.  St.  Rep.  75& 
We  are  also  of  the  oplulon  that  tbe  motl<« 
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ralnd  a  Qoestlon  of  Aict  for  detamlnatlon 
by  the  conr^  upon  wblcli  It  was  authorised 
to  receive  testlimaiT  outside  of  what  waa 
shown  hy  the  deposition  Itself  or  the  Indorse- 
moit  on  the  oiTdope.  Gamar'a  Adin*r  t. 
Cutler's  Adin*r,  28  Tex.  ITA. 

By  Its  tiilrd  assignment  of  «rrort  tcpp^ 
lant  insists  that  the  testimony  la  InsolBclent 
to  support  the  judgmoit  ot  the  court  tai  that 
the  derailment  of  the  enslne  attached  to  the 
car  on  which  appellee  waa  riding  at  the  time 
he  received  hla  Injuries,  and  the  derailment 
of  a  portion  of  said  car,  was  not  caused  by 
any  failure  or  neglect  on  the  part  of  appel* 
lant  of  its  employte,  but  that  appellant  bad 
obserred,  used,  and  ezerdsed  the  high  de- 
gree of  care  reouired  by  law  for  the  safety 
of  appellee,  and  that,  if  be  was  Injured  at 
all,  such  Injury  was  the  result  of  an  Inevita- 
ble and  inexplicable  accident,  which  Is  one 
of  the  risks  assumed  by  passengers,  and 
which  cannot  be  foreseen  or  avoided  by  car- 
riers. We  cannot  agree  to  this  contention 
of  appellant  It  appean  from  the  testi- 
mony that  appellee's  injuries  resulted  from 
the  derailment  of  appellant's  train;  that 
the  tender  in  front  of  the  engine  was  turned 
over  on  one  side  of  the  tracft,  and  the  en- 
gine turned  over  on  the  other  side,  and  the 
front  wheels  of  the  coach  In  which  appellee 
was  riding  were  derailed.  Appellee  testl- 
fled  that  the  end  of  the  coach  In  which  he 
was  riding  was  knocked  in,  and  that  he  was 
thrown  Into  the  aisle  and  injured;  that 
when  he  got  up  the  passengers  were  "hol- 
lering 'Flrel'  **  and  the  coach  waa  on  flre. 
Apitellant's  master  mechanic  testified  that 
he  examined  the  engine  and  tender  after 
they  had  been  shipped  to  ^ler  after  the 
wreck;  that  to  all  appearances  the  trucks 
were  In  first-class  condition;  that  the  only 
thing  he  found  broken  about  them  was  two 
brake  beams  and  one  brake  rod;  tiiat  it  had 
been  known  that  a  brake  beam  would  drop 
down  and  derail  a  car ;  that  to  the  beat  of 
his  recollection  these  brake  beams  were 
broken  In  two  right  in  the  middle,  but  they 
were  still  hanging  intact  with  the  hangers 
there  for  that  purpose;  that  he  did  not 
think  they  could  have  caused  the  derail- 
ment of  the  engine.  Appellant* a  roadmaster 
testified  that,  according  to  his  recollection, 
the  ties  where  the  wreck  occurred  were  In 
very  fair  condition ;  that  he  did  not  remem- 
ber If  any  of  them  were  broken  In  as  many 
aa  three  pieces.  There  may  possibly  have 
been  a  few  right  where  the  engine  turned 
over.  Appellant's  foreman  of  the  track  re- 
pairing crew  at  the  time  of  the  wreck  testi- 
fied that  there  were  a  few  of  what  some  peo- 
ple would  probably  call  rotten  ties  in  the 
track,  but  not  enough  to  cause  any  trouble; 
that  there  were  no  broken  beama  before  the 
engine  turned  over,  for  he  saw  It  before  It 
waa  wrecked.  He  saw  It  up  near  Sulphur 
Springs,  but  did  not  examine  It  there  to  see 
about  the  beama;  that  they  were  short  on 
wctlonmai'  at  the  time  of  the  wreck,  and 


that  some  <a  the  fwemen  along  about  that 
time  went  out  with  one  or  two  men  to  wnfe 
the  road;  that  sune  of  them  'did  not  have 
over  one  or  two  men,  and  that  it  was  Impoa- 
Blble  to  fce^  a  road  up  as  old  as  tha^  witb 
the  sections  as  long  as  his  was,  where  they 
furnished  the  foreman  with  only  one  or  two 
men;  the  road  cannot  be  kept  up  In  first- 
class  repair  nndw  these  condittons;  at  that 
tUm  he  was  allowed  five  men,  according  to 
his  recoUecth>n ;  that  he  had  three  at  wok 
that  day,  and  be  thou^t  he  wept  out  a  few 
days  with  two  men,  and  maybe  he  was  out 
one  day  with  one;  that  a  part  ot  the  time 
he  had  only  one  or  two  men,  and  with  that 
sort  of  a  crew  he  would  not  say  that  he 
oould  do  his  full  duty.  Some  of  tlie  ties 
that  were  broken  under  the  engine  were  rot- 
ten ties.  There  were  some  rotten  ties  there» 
but  be  did  not  remember  how  many.  Ap- 
pellee testified  that  he  noticed  the  condition 
of  the  track  where  the  wreck  occurred. 
After  the  wreck  was  over  and  th^  found 
the  engineer  and  fireman  and  were  taking 
ttiem  out,  he  went  up  the  track  probably  50 
yards  and  sat  down,  and  the  conductor  came 
up  and  took  his  name,  and  said  he  dldnt  see 
anything  in  the  world  to  cause  the  wreck, 
and  appellee  said,  **You  don't?  Well,  here%^ 
what  caused  It,"  and  he  pulled  the  qplkes 
out  of  the  ties  right  there  and  let  them  drop 
back  in  the  ties,  and  that,  where  they  were 
sitting,  appellee  showed  the  conductor  a  tie 
rotted  square  in  two;  that  be  noticed  the 
ties  where  the  wredc  occurred;  they  were 
broken  Into  as  many  as  three  pieces,  and  a. 
sound  tie,  when  the  trucks  run  over  It,  just 
goes  up  and  down  on  them  if  they  are  sound; 
that  he  never  saw  a  right  sound  tie  break; 
the  ties  were  broken  in  pieces;  they  wert 
unsound,  rotten  ties.  Appellee  having  shown 
that  his  Injuries  were  received  In  an  acd- 
dent  resulting  from  the  derailment  ot  ap- 
pellanf  a  train,  it  devolved  upon  appellant  to 
adduce  evidence  to  show  that  the  accident 
could  not  have  been  avoided  by  the  exercise 
of  the  utmost  care  and  foresight  on  Its  part 
In  the  case  of  Railway  Co.  v.  La url cells,  87 
Tex.  279,  28  S.  W.  277,  47  Am.  St  Rep.  108, 
Chief  Justice  Gaines,  delivering  the  opinion 
of  the  Supreme  Court  uses  thla  language: 
"It  Is  a  reasonable  and  sound  doctrine  that 
when  a  passenger  is  Injured  by  an  accident 
such  as  the  derailment  of  a  train  at  a  place 
where  the  track  and  train  are  entirely  un- 
der the  control  of  the  company — ^that  is  to 
say,  where  they  are  not  interfered  with  by 
any  extraneous  force — a  presumption  of  n^ 
Ilgence  arises,  and  that  In  order  for  the 
company  to  exonerate  Itself  from  liability 
for  the  injuty,  It  must  adduce  evidence  to- 
show  that  the  accident  could  not  have  been 
avoided  by  the  exercise  of  the  utmost  care 
and  foresight  reasonably  compatible  with: 
the  proaecutloD  of  Its  business."  See,  also, 
Ry.  Co.  V.  Falea,  77  S.  W.  234,  8  Tex.  Ct 
Rep.  629;  Ry.  Co.  v.  Suggs,  62  Tex.  S23; 
Ry.  Oo.  T.  Wilson.  79  Tex.  sn,  U  a  W.  28(V 
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11  U  ft.  A.  486,  23  Am.  St  Rep.  845;  Bj. 
Co.  T.  ThompBon.  77  8.  W.  489,  6  To.  Gt< 
Bep.  760. 

We  are  of  <^lnlon  tbat  the  testimony  m 
tbown  by  the  record  is  amply  sufflclest  to 
mpport  the  judgment  of  tbe  court  tkeknr* 
and  It  Is  therefore  affirmed. 

AfflrmflfL 


ST.  lOniS  SOUTHWBSTBRN  BT.  GO.  OF 
TEXAS  T.  BOTD. 

(Oonrt  of  CiTil  Appeals  of  Texas.  Jone  7,  1906. 
Dissenting  Opinion,  June  2A,  190S.) 

1.  ABomcsnT  of  Oouhsbl— Apfux  to  Sklf- 
Ihtkbkbt  or  Jubt. 

Roles  for  District  CoaHs  89  (67  S.  W.  zxlll) 
provides  that  counsel  lUiall  be  required  to  con- 
fine the  argument  8trlctl7  to  the  evidence  and 
to  the  argument  of  opposing  counsel.  Id  an  ac- 
tion against  a  railroad  for  Injuries  to  plaintiff 
in  a  collision  with  defendant's  cars  at  a  street 
crossing,  plalntiCs  counsel,  in  his  argument 
to  the  Jury,  said :  "The  public  is  interested  in 
«  matter  of  this  kind.  If  a  man  is  injured  ud< 
der  these  circumstances  •  •  •  and  gets  only 
partial  damages,  then  the  pidilic  suffers,  and 
the  law  In  defeated  to  the  extent  that  he  fails  to 
get  full  compensation."  Held,  that  the  argu-' 
ment  that  the  public  is  Interested  in  a  matter  of 
the  kind  not  being  warranted  by  the  evidence, 
it  waa^  in  connection  with  the  language  of  the 
aratsnee  fbllowlng,  an  nnauthoiiasd  appeal  to 
the  aelf-intereet  w  the  Jury,  and  to  their  duty 
as  good  eitisens  to  protect  the  Interest  of  the 
pablic  by  rendering  a  Tvdict  In  a  large  amount 
for  plaintiff. 

2.  Saicd— Amuxkir  Nov  Sunonu  n  Bn- 

DKHOK. 

The  language  of  the  aigument  Immediately 
following :  ''It  looks  like  the  railroad  company 
is  willing  to  let  this  state  of  affairs  go  on  and 
fight  the  cases  where  they  inflict  Injuries,  rath- 
•er  than  go  to  the  expense  of  having  a  watch- 
man on  this  street  to  protect  the  public" — im- 
plied that  there  were  other  instances  of  inju- 
ries to  persons  at  the  crossing  where  plaintiff 
was  injured  on  accoont  of  defendant's  failure 
to  ke^  a  watchman  there,  and,  there  being  no 
evidence  of  such  instances,  tbe  statement  was 
a  direct  appeal  to  the  jury  on  consi derations 
other  than  the  merits  of  the  case. 

Review— Bill  or  Bxgkftiohb— Sumom- 

CT  OF  FbESEKTATION. 

Roles  for  District  Oonrts  41  (67  S.  W. 
zxlii)  provides  that,  when  violations  of  rules  as 
to  aivuments  are  not  noticed  and  corrected  by 
the  court,  opposing  counsel  may  ask  leave 
present  his  point  of  objection.  Held,  that 
where  appellant's  bill  of  exceptions,  which  was 
properly  approved  by  the  judge,  showed  that 
appellant  called  attention  to  the  language  com- 
plained of,  and  duly  objected  thereto,  this  was 
Bufficieot  to  properly  present  the  question  raised 
by  the  objection  for  revision;  It  further  ap- 
pearing from  the  bill,  as  construed  by  the 
court,  that  tbe  trial  court  did  not  sustam  the 
objection. 

4.  Save— Fbejudicial  Bbbob. 

There  being  a  sharp  coudict  In  the  evi- 
dence on  the  issue  as  to  whether  it  was  negli- 
genoe  on  defendant's  part  not  to  keep  a  watch- 
man at  the  erovlng,  it  could  not  be  said  that 
the  error  in  permitting  the  argument  was  not 
prejudicial. 

5.  Saicb— PBEsniPTions. 

It  will  be  presumed  that  the  bill  of  sxosp- 
ttons  states  all  that  oocnrred  at  tbe  trIaL 
K«r>  3^  dissenting 


Appeal  from  District  Court,  Bowie  County; 
S.  P.  PouDderSi  Special  Judge. 

Action  by  William  Boyd  against  the  St. 
Louis  Southwestern  Railway  Company  of 
Texas.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  BeTersed. 

B.  B.  Perkins  and  Olasa,  Bates  ft  King, 
for  ai^ellant  Horace  W.  Tanghan  and  Ran- 
dell  ft  Wood,  for  appellee. 

BIDSON,  J,  This  suit  was  brought  by  ap- 
pellee against  appellant  In  the  court  below 
to  recover  damages  tor  personal  injuries  al- 
leged to  have  been  received  by  an>ellee  on 
the  IStb  day  of  June.  1903,  through  the  negli- 
gence of  appellant  in  a  collision  between  a 
hack  which  appellee  was  driving  and  some 
cars  which  were  being  switched  by  aiqjtellant 
on  one  of  Its  switch  tra<^8  on  Oak  street.  In 
Texarkana,  Tex.  Appellant  pleaded  a  gen- 
eral denial,  and  contributory  negligence  on 
the  part  of  aiMPeileft.  A  trial  before  a  Jury 
resulted  in  a  verdict  and  Judgment  for  appel- 
lee in  the  sum  of  $10,000. 

Appellant's  twelfth  assignment  of  error 
complains  of  tbe  action  of  the  court  below  in 
ovemillng  Its  motion  for  a  new.  trial,  based 
npon  the  ground  that  ai^llee's  counsel,  in 
his  argument  to  the  Jury  In  his  bebalf,  used 
language  in  violation  of  the  rules  of  the 
courts  of  this  state  regulating  arguments  up- 
on the  trial  of  causes,  and  which  language 
was  not  8UK>orted  by  the  evidence  in  the 
case,  and  that  same  appealed  to  the  self-in- 
terest of  the  jury  as  a  part  of  the  public, 
and  enlisted  In  appellee's  behalf  the  public 
Interest,  and  aroused  their  prejudices  against 
appellant,  and  appealed  to  the  Jury,  npon 
considerations  other  than  the  merits  of  the 
case,  to  return  a  verdict  for  appellee.  Tbe 
language  complained  of  by  this  assignment 
Is  as  follows:  "The  public  is  Interested  In 
a  matter  of  this  kind.  If  a  man  is  Injured 
under  these  circumstances  [on  a  street  cross- 
ing by  backing  cars]  and  gets  only  partial 
damages,  then  the  public  suffers,  and  the 
law  is  defeated  to  the  extent  that  he  falls 
to  get  full  compensation.  It  looks  like  the 
railroad  company  is  willing  to  let  this  state 
of  affairs  go  on  and  fight  tbe  cases  where 
they  inflict  injuries,  rather  than  go  to  the 
expense  of  having  a  watcbman  on  this  street 
to  protect  the  public.  Therefore  I  say  the 
public  is  interested  in  a  case  like  this." 
Rule  S9  of  the  district  courts  (67  S.  W.  xxiU) 
provides  that  counsel  shall  be  required  to 
confine  the  argument  strictly  to  the  evidence 
and  to.  the  argument  of  0K>osing  counsel,  and 
rule  41,  for  said  courts  (67  S.  W.  xxiil)  pro- 
vides that  the  court  will  not  be  reQuired  to 
wait  for  objections  to  be  made  when  the 
rules  as  to  arguments  are  violated,  but, 
should  they  not  be  noticed  and  corrected  by 
the  court,  opxiosing  counsel  may  ask  leave  of 
tbe  court  to  rise  and  present  his  point  of  ob- 
Jectiim.   The  argument  that  tbe  pabUc  ia 
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Interested  In  a  matter  of  the  kind  being  tried 
and  under  consideration  by  tbe  Jury  was  not 
warranted  by  tbe  evidence;  and.  In  connec- 
tion wltb  tbe  language,  "If  a  man  Is  Injured 
under  tbese  clrcumstanceB  and  gets  only  par- 
tial damages,  then  tbe  pnblic  suflon,  and 
tbe  l&w  is  defeated  to  tbe  extent  tbat  be  falls 
to  get  full  compensation,"  was  an  unauthor- 
ized appeal  to  tbe  self-Interest  of  tbe  jury, 
and  to  their  duty  as  good  dt^ens  to  safe- 
guard and  protect  the  Interest  of  the  public 
by  rendering  a  verdict  in  a  large  aiuonnt  in 
favor  of  the  plaintiff.  The  Jury  are,  in  ef- 
fect, told  that,  if  they  failed  to  render  a  ver^ 
diet  giving  the  plaintiff  full  compensatton, 
they  would  be  recreant  in  their  duty,  as  good 
dtlzens,  to  the  public,  and  tbat  In  conse- 
quence tibereof  tbe  public  would  suffer.  It 
is  difficult  to  Imagine  a  character  of  appeal 
that  would  address  itself  with  greater  force 
to  tbe  Judgment  and  conscience  of  a  Jury 
than  this.  The  language,  "It  looks  like  the 
railroad  company  la  willing  to  let  tills  state 
of  affairs  go  on  and  flgbt  the  cases  where 
they  inflict  Injuries,  rather  than  go  to  the 
expense  of  having  a  watchman  on  this  street 
tr>  protect  tbe  public,"  implies  that  there 
were  other  Instances  of  injuries  to  persons 
at  the  crossing,  where  plaintiff  received  his 
injuries  on  account  of  the  failure  of  de- 
fendant to  keep  a  watchman  at  tiUs  crossing 
and,  notwithstanding  this,  defendant  was 
willing  for  such  state  of  affairs  to  continue, 
and  to  litigate  the  cases  brought  against  it 
for  injuries  received  at  this  crossing,  rather 
than  go  to  the  expense  of  putting  a  watch- 
man there  to  protect  tbe  public.  There  was 
no  evidence  adduced  at  tbe  trial  tending  to 
show  tbat  any  (me  other  than  plaintiff  had 
at  any  time  received  any  injuries  at  this 
crossing  through  the  failure  of  defendant  to 
have  a  watchman  there.  'Hila  was  a  direct 
appeal  to  tbe  jury  to  place  tbe  stamp  of 
condemnation  on  such  unfair  and  unjust 
dealli^  and  conduct  upon  tbe  part  of  de- 
fendant towards  tbe  pnblic  by  rendering  a 
verdict  In  favor  of  plaintiff  In  an  amount  suf- 
ficiently large  to  make  it  more  to  the  interest 
of  defendant  to  go  to  tbe  expense  of  keeping 
a  watchman  at  tbe  crossing  than  tbat  of  lit- 
igating tbe  snits  brought  against  It  for  Inju- 
ries received  there.  AM>ellan1^B  bill  of  excep- 
tions shows  that  It  called  the  attention  of 
the  court  below  to  the  language  of  counsel 
complained  of,  and  that  it  duly  objected  to 
such  lauguage,  and  the  bill  of  exceptions  is 
properly  approved  by  the  Judge;  and  this,  in 
our  opinion,  is  sufficient  to  properly  present 
the  question  raised  by  the  objection  for  revi- 
sion by  this  court  It  vrill  be  assumed  tbat 
tbe  bill  of  exceptions  states  all  that  occurred, 
and  it  appears  from  the  bill  of  exceptions,  as 
we  constme  it,  tbat  the  court  did  not  sustain 
the  objection,  but  permitted  the  objection- 
able ai^ument  St  Louis  a  W.  Ry.  Co,  v. 
Dickens  (Tex.  Civ.  App.)  56  S.  W.  124. 

In  tbe  case  ot  C,  R.  I.  &  T.  By.  Co.  v. 
lAngston,  82  Tex.  709.  50  B.  W.  674,  51  S. 


W.  SSI,  tbe  Supreme  Court,  In  speaking  of  an 
objectionable  argument,  uses  this  langni^: 
"Unless  it  can  be  said  that  this  error  did 
not  prejudice  the  company.  It  was  in  law 
entitled  to  have  the  Judgment  reversed  tbere- 
for.  Tbe  objectionable  argument  was  cal- 
culated to  arouse  and  Influence  the  Jury  In 
favor  of  K^alntlff,  and  It  mnst  be  held  to  have 
been  so  Intended  1^  codnsel,  tbat  being  the 
very  purpose  of  the  argument,  and  be  b&vlng 
made  It  over  tlie  protest  of  the  defendant 
Tbe  action  of  tbe  trial  court  in  permitting 
It  under  the  circumstances  was  in  effect  a 
permit  to  tbe  Jury  to  consider  It" 

In  the  case  of  St  Louis  S.  W.  Ry.  Co.  t. 
Lowe.  86  8.  W.  1059,  12  Tez.  Ct  Sep.  938; 
which  was  a  suit  for  injuries  to  plaintUTs 
wife,  alleged  to  have  resulted  from  the  fail- 
ure of  the  defendant  to  warm  the  waiting 
room  at  its  depot,  the  court  says:  "It  is 
made  to  appear  by  bill  of  exception  that 
counsel  for  appellee  in  his  closing  argument 
used  tiie  following  language:  'If  you  find 
such  a  verdict  as^you  ought  in  this  case,  it 
will  be  vrlred  all  over  tills  state  to-night,  and 
to-morrow  smoke  will  rise  from  a  thousand 
chimneys  of  railway  depots  where  tbere  Is 
none  to-day.  This  is  the  only  way  railroad 
companies  can  be  made  to  keep  their  depots 
warm.'  Tbe  remain  excepted  to  were  not, 
so  far  as  the  record  discloses,  provoked  or 
Justified  by  any  argument  of  opposing  ooou- 
sel,  and  were  highly  calculated  to  Inflame 
the  minds  and  arouse  tbe  prejudices  of  tbe 
Jurors,  to  appellant's  Injury."  Tbe  language 
used  in  that  case  was  an  appeal  to  the  Jury 
to  find  such  a  verdict  against  the  defendant 
as  would  compel  It  in  the  future  to  ke^  its 
watting  rooms  iHvperiy  warmed,  so  as  to  pro- 
tect the  public  from  tbe  cold  and  Inclement 
weather. 

In  tbe  case  of  Hanna  v.  Railway  Oo.  (Tex. 
Civ.  App.)  65  S.  W.  493,  which  was  a  suit 
against  the  appellee,  a  railway  company,  for 
damages  for  operating  its  road  on  the  street 
in  front  of  plaintiff's  premises,  tbe  whole 
court  held  that  the  argument  of  counsel  for 
defendants  'to  the  effect  that  plaintiffs  had 
not  (wntributed  anything  to  tbe  railroad,  and 
that  they  were  not  liberal,  gave  nothing  for 
public  good,  and  were  Impediments  to  prog- 
ress, was  iminoper,  and  Its  permission  was 
reversible  error.  The  majority  of  the  court 
held  tbat  tbe  argument  of  counsel  to  the  ef- 
fect that  the  Indemnitors  of  the  railroad 
company,  who  were  impleaded  in  the  suit  for 
the  protection  of  the  railroad  company,  were 
public-spirited  citizeus  and  contributed  means 
to  secure  the  railroad,  vras  improper,  such 
facts  being  immaterial  to  any  issue  in  the 
case,  and  could  not  legitimately  be  consider- 
ed in  determining  the  rights  of  the  parties, 
and  tbat  the  action  of  the  court  below  In  per- 
mitting such  argument  constituted  reversible 
error.  For  a  full  collation  of  the  autboritlee 
bearing  upou  the  question  under  considaa- 
tlon,  reference  Is  made  to  tbe  two  o^uSons 
in  tbat  case,  supra. 
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We  cannot  say  that  the  appellant  was 
not  prejudiced  b7  the  argument  complained 
of;  In  fiact,  we  are  inclined  to  the  opinion 
that  it  wa^  in  Tlew  of  the  aharp  conflict  in 
tli«  erldencft  on  the  iaane  as  to  whether  It 
was  nagUgence  on  the  part  ot  the  aK>ellaiit 
not  to  keep  a  watehman  at  the  crossing  ot 
the  street  where  the  Injuries  were  received 
by  appellee. 

We  hare  considered  all  the  other  assign- 
ments of  error  presoited,  and  are  of  opinloa 
that  none  of  them  are  well  taken. 

For  the  error  Indicated  above,  the  Judg* 
ment  of  the  court  below  la  rerened.  and  the 
cause  remanded. 

KBY,  J.  (dissenting).  TbB  writer  does  not 
'concur  with  liis  associates  in  holding  that 
reversible  error  is  shown  by  the  twelfth  as- 
signment Tlie  bill  of  exceptions  i^K>n  which 
Oiat  assignment  Is  based,  omitting  Imma- 
terial parts*  reeds  as  follows:  "That  vprn 
the  trial  of  thta  cause  plaintltt*a  attorney  O. 
B.  Bandell,  in  discussing  the  evidence, 
whi(di  shovred  that  defoidant  had  19  30 
switch  tracks  running  across  Oak  street,  in 
Tezarkan^,  Tex.,  and  that  it  did  not  main* 
tain  any  vratchman  there  to  warn  pecqple  of 
danger  In  traveling  on  said  street  and  over 
tlie  portion  of  same  where  its  tra^s  crossed, 
and  in  argnlng  with  the  jury  as  to  what  tiieir 
verdict  should  be,  and  In  appealing  to  the 
Jnry  to  give  plaintiff  a  large  amount,  said: 
TbB  pabUc  Is  interested  In  a  matter  of  ttiis 
kind.  If  a  man  Is  injured  under  these  dr- 
cnmBlances  and  gets  only  partial  damages, 
tbui  the  pnbllc  suffers,  and  the  law  is  de- 
feated to  the  extent  that  he  falls  to  get  full 
cMnpenaatiim.  It  loolcs  like  the  railroad  com- 
pany is  wllliiv  to  let  tills  state  ot  affairs  go 
on  and  flgfat  the  cases  where  they  inflict  In- 
juries, rather  ttan  go  to  tiie  expense  of  hav- 
ing a  watchman  on  this  street  to  protect  the 
poblic  Therefore  I  say  the  public  is  inter- 
ested In  a  case  like  this.'  Wherei^on  def«id- 
anf  8  attorn^  called  the  courts  attentlMi 
to  said  language  and  objected  to  it,  on  the 
ground  that  it  was  imivoper,  pr^udidal,  and 
out  of  the  record,  ai^  ahould  not  be  permit 
ted,  and  ocepted  to  its  use  and  Ita  being 
permitted  to  be  made,  and  tenders  this  its 
bill  of  exceptlims  No.  4  and  asks  that  it  be 
approved  and  filed."  It  will  be  observed  tliat 
the  bill  does  not  state  what  ruling  the  trial 
Judge  made,  or  that  he  failed  to  make  any 
ruling  in  reference  to  the  matter  complained 
of.  In  this  respect  it  seems  to  me  that  the 
bill  Is  incomplete  and  falls  to  present  for 
review  any  acticm  of  tits  court  below.  In 
order  to  obtain  a  new  trial  on  account  of  im> 
proper  conduct  on  llie  part  of  opposing  Corni- 
sh the  law  reQUlxvs  the  complaining  party 
to  Abow  tiiat  he  exercised  diligence  by  in- 
voking oorrectlTe  action  of  the  trial  judge 
while  the  trial  was  in  progress.  The  role  on 


the  subject  la  stated  In  these  words  by  a 
standard  authority:  "In  order  that  a  party 
may  avail  himself  in  an  appellate  court  of 
an  objection  for  misconduct  of  opposing  coun- 
sel In  the  argument  of  a  case,  he  must  not 
only  Interpose  a  seasonable  objection,  as  has 
Just  been  stated,  but  he  must  then  press  the 
court  to  a  distinct  ruling,  and.  If  dissatisfied 
therewith,  enter  an  exception;  otherwise, 
there  is  nothing  presented  for  review."  2 
Bncy.  Plead.  A  Prac.  p.  756.  The  text  stoted 
by  this  high  authority  Is  well  supported  by 
numerous  authorities  dted  in  the  footnote. 
The  bill  of  exceptions  In  this  case  does  not 
distinctly  show  what.  If  any,  ruling  was 
made  by  the  court,  nor  does  it  show  that  the 
court  failed  to  rule  on  the  objection.  In  An- 
derson V.  Anderson,  23  Tex.  642.  the  bill  of 
exception  did  not  specifically  state  that  the 
evidence  was  tendered  and  that  the  court  ex- 
cluded It,  but  stated  that  the  plaintiff  "ex- 
cited to  the  ruling  of  the  court  In  refusing 
to  hear"  certain  evidence,  and,  although  the 
Supreme  Court  conceded  that  It  might  be  in- 
ferred from  the  language  quoted  that  the 
evidence  was  offered  by  the  plaintiff  and  ex- 
cluded by  tiie  court,  the  bill  of  exception  was 
held  to  be  insufSdent,  Chief  Justice  Wheeler, 
speaking  for  the  court,  saying:  "It  Is  not 
stated  that  any  such  evidence  was  offered, 
and  we  have  repeatedly  decided  that  the  bill 
of  excepUcm  must  show  the  particular  ruling 
complained  of.  It  ought  distinctly  to  appear 
that  the  evidence  was  proposed  at  the  proper 
time,  and  that  the  court  refused  to  admit  It** 
From  the  statement  In  the  bill  of  exception 
In  the  case  at  bar,  that  the  defendant  ex- 
cepted to  the  language  complained  of  "and 
its  being  permitted  to  be  made."  it  may,  per- 
haps, be  inferred  that  the  court  overruled 
the  objections,  and  held  that  the  language 
referred  to  did  not  exceed  the  scope  of  legiti- 
mate discussion;  but  such  ruling  Is  not  other- 
wise made  to  appear.  However,  the  language 
of  the  bill  of  exception,  "being  permitted  to 
be  made,**  is  rather  ambiguous,  and  the  In- 
ference refored  to  is  not  necessarily  the 
only  one  that  might  be  dedaced  therefrom. 
The  language  quoted  from  the  Ull  may  have 
had  reference  to  the  fact  Oat  tbe  court  did 
not;  of  its  own  motion,  interfere  and  prevoit 
the  use  of  tiie  language  complained  of. 
Tlwrefore  it  does  not  distinctly  appear  what, 
if  any,  ruling  the  court  made  in  ref^roice 
to  the  objectlim  made  to  the  argument,  and 
tile  rule  announced  and  applied  In  Ander- 
son V.  Andersm.  supra.  Is  believed  to  be  ap* 
pllcable. 

For  the  reasfflu  stated,  I  conclude  that  the 
question  held  In  the  majority  opinion  to  show 
reversible  error  Is  not  properly  presented  for 
decision,  and  I  eatress  no  i^inlon  thereon. 
I  ccmcnr  In  overruling  all  tbe  other  aaslgn- 
mente  of  enor,  and  believe  tbe  twelfth  should 
also  be  OTwraled,  and  the  Judgment  affirmed. 
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(Court  of  CHvU  Appnls  oC  Tmm.   June  17* 

190iU 

1.  JuDOMnm— FonciQn  Juooininni— Pboov 
— ExAHiMBD  Copies. 

A  Judgment  of  a  foreign  state  may  be  prov- 
ed by  a  witnesB  who  has  compared  the  copy  of- 
fered in  eridenee  with  the  or&inal  record  entry 
thereof,  or  who  haa  examined  Om  ocqv  while 
another  person  read  the  oricinaL 

2.  COBPOBATIOITB  — FOBBIOn  CoiPOBUIOm— 

Transaction  ow  Busiirass  —  Irxkbsutb 

COIOIEBCI. 

A  foreign  corporation,  which,  throngh  a 
resident  agent,  makes  a  contract  in  the  state  to 
furnish  labor  and  material  for  construction 
work,  and  in  pursaance  thereof  sends  laborers 
And  employte,  t<^ther  with  a  auperintendent* 
into  tlie  state,  to  perfcora  the  oontrMt,  engages 
in  buainesB  within  the  atate  witUn  Ber.  St. 
1895,  art.  74S,  requiring  foreign  corporations 
to  file  their  articles  with  and  receive  from  the 
Secretary  of  State  a  permit  to  transact  bosi- 
neas  In  tlie  state,  and  la  not  engaged  In  Inta^ 
state  commerce. 

[Ed.  Note.— For  eaaai  In  point,  see  vol.  12, 
Gent  Dig.  Gorpocations,  H  Sm-Wafl.} 

S.  JUDOlfENTS— AOTIOnS  ON  FoaEIQN  JUDG- 
lEBNTB— ImFEACHUINT  07  JUDOUENT. 

In  an  action  on  a  judgment  obtained  by  a 
foreign  corporation  In  another  state,  defendant 
may  show,  in  bar  of  recovery,  and  notwith- 
standing the  provisions  of  the  federal  Constitu- 
tion and  act  of  Congress  declaring  that  full 
faith  and  credit  shall  be  given  In  each  state  to 
the  records  and  judicial  proceedings  of  every 
other  state,  that  the  cause  of  action  merged  in 
the  jndgment  arooe  from  a  transaction  entered 
Into  by  the  corporation  in  the  state  of  the 
forum,  without  having  had  a  permit  to  do  bosi- 
nesH  In  that  state. 

4.  FOBBiail  COBPOBATIONB  —  PBBHIT  TO  DO 

BuaiNEB»— OHAnoK  or  Naub— Erracr  on 
Pebmit. 

A  diange  In  the  name  of  a  foreign  corpora- 
tion after  it  has  (riitained  a  permit  to  do  bosl- 
neaa  in  the  atate  does  not  affect  the  validly  of 
the  permit,  so  long  as  the  change  of  name  does 
not  involve  a  change  in  the  corporate  charter, 
or  in  the  character  of  the  corporation's  busi- 
ness or  the  management  tiiereof. 

ti.  SAUB— FOBRITDU  OV  PBBUT— BVIDBIICB 

— Cebtificate  OF  Secbetabt  OF  State. 
Bev.  St.  1895.  art  7^,  makes  the  original 
permit  or  certified  copies  thereof  evidence  of 
cratplianoe  by  a  foreign  eorporatUm  with  the 
statutory  requirements,  and  declares  a  certifi- 
■cate  of  the  Secretary  of  State  that  the  corjmra- 
tion  named  therein  has  failed  to  file  ita  articles 
of  incorporation  evidence  that  It  has  not  com- 
plied with  the  statute.  Article  5243,  as  amend- 
ed by  Laws  1897,  p.  16S,  c.  120,  provides  that 
any  corporation  which  shall  fait  to  pay  the  pre- 
scribed tax  shall,  because  of  such  failure,  for- 
feit its  rights  to  do  hnsineea  In  the  state.  Held, 
that  a  certificate  of  the  Secretary  of  State  that 
a  permit  granted  to  a  foreign  corporation  has 
been  forfeited  for  nonpayment  of  taxes  Is  not 
evidence  of  such  forfeiture. 
■4.  Save— AcTiona— Pleading  and  Pboot. 

A  petition  by  a  foreign  corporation,  based 
on  a  transaction  which  required  it  to  have  a 
permit  to  do  buniness  in  the  state,  must  allege, 
and  the  corporation  must  prove,  that  such  per^ 
tnit  has  been  granted. 

Appeal  from  Dallas  Oonnty  Court;  Ed.  8. 
Lauderdale,  Judge. 

Action  by  tbe  St  Lonli  Eipanded  Uetal 
Flreprooflns  Company  against  Theodore  Bell- 


bara  and  another.  From  a  Judgment  for  de- 
fendant^ plaintiff  aiq>eal8.  Serened. 

Morris  ft  Crow,  for  qweUant  Bttmidgt 
ft  Bakor,  for  anpeileefl. 

TALBOT,  X  aids  Is  an  action  Imntfit 
aivellant,  the  St  Loids  Bq^anded  Metal 
Flreprooflng  Company,  a  corporation  created 
under  the  laws  of  MlMouri,  against  Tbeodne 
BMlbara  and  Josepli  Llm,  upon  a  Judgment 
rwdered  in  favor  of  appellant  In  tbe  JuMke 
court  of  the  dty  at  8t  Louis,  In  tlie  state 
of  Missouri,  against  the  said  BeUban  is 
principal  d^tor  and  the  said  Line  as  ga^ 
nlBhee,  for  the  som  of  $343.98,  lncladii«  In- 
terest and  costs.  The  appellees  pleaded  the 
general  issue,  and  specially,  among  otha:_ 
Uilnga,  tiiat  appelant  npon  all  the  dates  men*' 
tkmed  In  Its  petition,  was  a  foreign  corpora* 
tion,  and  doing  bOBlneas  In  this  state  without 
having  complied  with  its  lavs,  and  obtained 
a  pwmit  to  transact  buBlneas  In  said  state:  ! 
that  they  ven  new  snrad  with  prooen  In  i 
the  suit  In  which  the  Judgment  soed  on  was 
obtained;  that  they  never  entered  their  ap- 
pearance In  said  suit  and  that.  If  any  at- 
torney appeared  In  said  suit  few. or  on  be- 
half at  eitlwr  of  them,  such  attora^r  was 
not  authorised  to  do  sa  A  trial  was  had 
before  the  court  without  a  Jury,  and  result- 
ed In  a  Judgment  for  appellees,  from  which 
appellant  has  appealed. 

The  trial  court  did  not  die  oonclasUmi  of 
fact  and  law,  and  we  an  not  advised  of  the 
grounds  upon  which  the  ruling  made  is  based. 
The  qoestlons  in  the  case  are:  (1)  Was  the 
Judgmoat  sued  on  sufBdoitly  proved  to  an- 
tborlze  a  recoTery  In  favw  of  aiq)eUai&t  qna 
It?  (2)  Was  the  business  transacted  tv  sp- 
pellant  in  the  state  of  Texas,  out  of  which 
its  original  causa  of  action  arose^  ot  socb 
a  character  as  roQulred  a  compliance  by  ap- 
pellant with  article  740  of  the  Berlsad  Stat- 
utes of  1805  at  the  state^  requiring  a  fbitign 
corporation  to  file  Its  articles  of  Inoorporstiai 
with  and  receive  from  the  Secretary  of  State 
a  permit  to  transact  business  in  this  state, 
or  did  the  transaction  constitute  interstate 
commwce?  fS)  If  not  interstate  oomraemh 
and  appellant  had  no  permit  to  do  hualneis 
In  this  state,  can  these  facts  be  shown  in  bar 
of  appellant^s  rls^  to  recoTer  on  tBe  Judg- 
ment the  basu  of  this  suit?  (4)  Did  appel- 
lant have  a  permit  to  transact  irasiness  in 
this  statsT 

In  determining  the  llrst  questicni,  we  do  not 
find  It  necessary  to  decide  whether  at  not 
the  act  of  Congress  relating  to  the  anthai- 
tication  of  domestic  Judgmoits  applies  to  a 
Judgment  rendoM  In  an  Inferior  or  Justice 
court  of  another  state,  Teiy  reqpectable  su- 
thority  may  be  found  upon  both  sides  of  the 
question.  Aiq)ellant  did  not  r^  alone  upm 
that  diaracter  of  jwoof.  An  authentlcatiai 
of  the  Judgment  of  a  rister  stste  tai  aooord- 
ance  with  the  provisions  of  the  act  of  Con- 
gress is  not  the  <mly  method  at  proving  such 
Judgment  when  sued  upon  In  the  courts  at  an- 
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other  Mate;  This  may  be  done  hj  some  wit- 
ness who  bu  compared  the  copy  offered  In 
evidence  with  the  original  record  entry  there- 
of, or  baa  ezamiiwd  the  copy  while  another 
person  read  the  original ;  and  wben  so  prov- 
ed sncta  copy  Is  admissible  as  an  "examined 
copy,"  and  la  soffident  proof,  prima  fade, 
thereof.  In  tbe  case  at  bar  we  have  the  testi- 
mony of  James  3,  Spanldlng,  the  justice  of 
tbe  peace  t^r  whom  tbe  jodgm^t  declared  on 
was  rendered,  and  of  T.  Percy  Oarr,  tbe  attor- 
ney for  appellant,  to  tbe  effect  that  they  had 
examined  the  copy  of  said  judgment  and  oth- 
er papers  attadied  to  appellant's  petition, 
which  were  introduced  In  evidence  on  the 
trial  of  this  case,  and  had  compared  them 
with  the  original  docket  entries,  and  found 
that  they  were  tme  copies  of  the  same.  This 
testimony  was  tmcontradlcted,  and  sufficient 
to  authorize  a  judgment  for  appellant,  unless 
for  some  other  reason  shown  be  was  not  en- 
titled to  recoTer.  Harrey  t.  Cnmmlngs,  68 
Tex.  S99,  S  S.  W.  613,  and  cases  dted. 

Upon  the  question  whether  the  transac- 
tion out  of  which  appellant's  original  cause 
of  action  arose  came  within  the  terms  of 
article  746  of  our  statute  or  constituted  In- 
toistate  commerce,  the  evidence  shows  that 
appellant  entered  Into  a  contract  with  appel- 
lee Theodore  Bellhars  In  January,  1898,  by 
which  it  undertook  to  furnish  the  material 
and  labor  and  construct  i>ortlons  of  a  large 
building  In  tbe  dty  of  Dallas,  known  as  the 
'XInz  Building,"  In  conformity  with  a  con- 
tract then  existing  between  tbe  said  Bellbars, 
as  contractor,  and  Joseph  Llnz  and  Simon 
LInx,  as  ownm;  that  in  accordance  with 
its  contract  with  Bellhars  appellant  sent  a 
large  quantity  of  material  to  Dallas  to  be 
wrought  Into  said  bnlldlnj^  and  also  sent  a 
number  of  laborers  and  employte  to  do  the 
work  it  had  engaged  to  do,  together  with  one 
Qulgley  to  superintend  the  same ;  that  it  re- 
quired approximately  12  months  to  complete 
said  work,  during  the  greater  portion  of 
which  time  the  said  Qulgley  resided  in  tbe 
dty  of  Dallas,  and,  together  with  appellant's 
laborers,  was  engaged  In  said  work  as  appel- 
lant's agent;  that  during  the  progress  of 
said  work  the  said  Qulgley,  as  the  repre- 
sentative of  appellant,  emplt^ed  labor  and 
made  various  purdiases  of  material  from  par- 
ties in  Dallas,  Tex^  to  enable  him  to  carry 
on  said  work.  Tbe  foregoing  facta  were 
established  by  tbe  nndlq)uted  evidence.  In 
addition  thereto,  a^llee  Bellbaiz  and  H.  A. 
Overt>eck,  the  supervising  architect  of  said 
building,  testified:  "That  in  making  said 
contract  tbe  said  Theodore  Beilharz  and  bis 
attorney,  A.  P.  Wosencraft,  acted  for  and  on 
behalf  of  the  said  Bellhars.  and  one  3.  3. 
Frai&IIn  acted  for  and  on  behalf  of  the  St 
Louis  Expanded  Metal  Flreprooflng  Company. 
That  tiie  negotiations  for  said  contract  prior 
to  the  consummation  thereof  were  carried  on 
In  the  dty  of  Dallas,  and  that  said  contract 
was  consummated  at  tbe  Oriental  Hotel,  in 
the  said  dty  of  Dalbu.  *  *  •  That  at 
68&W^-88 


the  time  of  the  making  of  said  contract  said 
J.  J.  Franklin  was  the  resident  agent  and 
retovsaitatlve  of  the  St  Louis  Itxpanded 
Metal  Flreprooflng  Company,  and  had  been 
for  several  years  prior  thereto,  and  was  for 
some  time  subsequent  thereto.  •  •  • 
That,  while  the  agent  and  respreemtatlve  of 
said  company,  said  Franklin  was  In  Dallas 
a  portion  of  his  time,  soliciting  contracts  for 
said  company  in  Dallas  and  other  points  in 
the  state  of  Texas."  The  only  evidence  tend- 
ing to  contradict  tbe  quoted  testimony  is  the 
statement  of  appellant's  secretary  and  treas- 
urer, Harrison,  "that  tbe  appellant  never  bad 
a  branch  business  or  place  of  business  In  the 
state  of  Texas,  and  never  had  any  authorized 
representative  or  agent  located  or  doing  busi- 
ness In  said  state,"  and  his  conclusion  "that 
the  only  charact^  of  business  which  appel- 
lant ever  transacted  In  Texas  was  that  of 
ordinary  interstate  commerce."  We  think 
the  undiluted  facts  show  that  tbe  trans- 
action in  question  was  not  of  a  character  of 
Interstate  commerce,  and  tbat  appellant's 
right  to  maintain  this  suit  depends  upon  a 
compliance  with  the  provlaloos  of  said  arti- 
cle 746  of  tbe  Bevlsed  Statutes  of  1896.  If, 
however,  we  are  mistaken  In  this,  then  we 
think  tbe  overwhelming  weight  and  prepon- 
derance of  the  evidence,  taken  as  a  whole, 
establishes  such  ctmcluBlon.  The  case  la 
dearly  distinguishable  on  the  facts  from 
Allen  V.  Tyson-Jones  Buggy  Go.  and  Miller 
&  Co.  V.  Goodman,  reported  in  91  Tex.,  pages 
22  and  42,  respectively  (40  B.  W.  893,  714. 
and  40  S.  W.  718),  and  other  cases  In  which 
It  has  been  held  that  the  transactions  in- 
volved belonged  to  interstate  commerce.  Here 
it  la  not  simply  a  case  of  tbe  sale,  by  a  cor- 
poration created  by  another  state,  of  goods, 
and  shipped  into  the  state  of  Texas  to  the 
purchaser,  but  tiie  prosecution  by  such  a  cor> 
poraUon  in  this  state  of  Its  business  as 
though  it  was  operating  in  tbe  state  of  its 
creation.  Tbe  transaction  involves  the  per- 
formance in  the  state  of  Texas  by  appellant, 
in  Its  corporate  capacity,  of  a  contract  for  the 
construction  of  material  portions  of  a  build- 
ing being  erected  in  this  state.  By  the  terms 
of  this  contract  u  we  understand  It  appel- 
lant did  not  sell  to  Bellhars  directly  the  ma- 
terial shipped  from  St  Louis,  Mo.,  and  used 
In  the  construction  of  said  building,  but  by 
the  stipulations  of  said  contract  It  obligated 
itself  to  furnish  such  material,  together  with 
the  labor  necessary  for  the  ctHopletion  of 
such  portion  of  said  building  as  it  had  en- 
gaged to  construct  In  conformity  with  the 
contract  Beilharz  bad  with  the  owners  of 
said  building,  for  which  It  was  to  receive 
a  lump  sum,  not  as  pay  for  the  material  ship- 
ped from  another  state  alone,  but  for  the  la- 
bor performed  and  material  purchased  In 
this  state  as  well.  Nor  ts  It  a  case  In  which 
a  single  corporate  act  la  pwformed  by  a  cor- 
poration in  a  stetft  oth«r  than  that  of  its 
creation. 

The  nicct  question  1%  If  appellant's  wlglnal 
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cause  of  action  did  not  grow  oat  of  a  trans- 
action involving  interstate  commerce,  and  It 
bad  no  permit  to  do  business  In  Texas,  was 
it  permissible  to  staow  those  tacts  In  bar  of 
appellant's  right  of  recovery  on  its  Judg- 
ment which  had  been  obt^ed  in  the  state 
Ulssonrl,  and  upon  which  the  salt  is  predi- 
cated? That  this  qoesttott  should  be  an- 
swered in  the  aflBrmatlve  we  think  Is  well 
settled  by  the  (vlnlon  in  the  case  of  Wiscon- 
sin V.  Pelican  Ins.  Qo.,  127  U.  a  26S>  8  Sup. 
Ot  1870,  82  li.  EH  2S9^  dted  by  attorney  for 
appellees.  The  principle  applicable  we  tiilnk, 
to  the  present  case,  is  aptly  expressed  in  the 
following  quotation  from  that  case:  "The 
essential  nature  and  real  fotmdatlon  of  a 
cause  of  action  are  not  changed  by  recover^ 
Ing  Jadgment  -n^on  tt;  and  the  technical 
rules  which  regard  the  original  claim  as 
merged  In  tiie  Judgment  and  the  Judgmwt  as 
Implying  a  promise  by  the  defendant  to  pay 
It  do  not  preclude  a  court  to  which  the  Judg- 
ment is  presented  for  affirmative  action 
(while  It  cannot  go  behind  the  Judgment  for 
the  purpose  of  examining  into  the  validity  of 
the  claim)  from  ascertaining  whether  the 
claim  is  really  one  of  such  a  nature  that  the 
court  is  authorized  to  enforce  it*'  This  doc- 
trine, aa  we  understand,  is  not  affected  by 
the  provisions  of  the  Constitution  of  the 
United  States  and  the  act  of  CongresB  by 
which  It  is  declared.  In  effect,  that  "full  faith 
and  credit"  shall  be  given  In  each  state  to 
fba  records  and  Judicial  proceedings  of  every 
other  state.  It  is  said  In  the  case  cited  that 
those  provisions  establish  a  rule  of  evidence, 
rather  than  of  Jurisdiction.  It  Is  not  a  ques- 
tion of  whether  or  not  the  merits  of  the  claim 
upon  which  the  Judgment  has  been  rendered 
may  be  Inquired  Into,  but  whether,  when  suit 
Is  brought  upon  such  Judgment  in  this  states 
the  court  will  Inquire  Into  the  character  of 
the  original  cause  of  action,  and,  if  found  to 
have  been  one  that  plaintiff  could  not  have 
maintained  a  suit  upon  in  this  state  in  its 
original  form,  will  deny  his  right  to  prose- 
cute a  suit  upon  it  in  its  changed  form. 
That  a  Judgment  rendered,  after  due  notice 
or  appearance  of  the  defendant.  In  one  state, 
is  conclusive  evidence,  when  proved  In  the 
court  of  another  state,  of  the  matter  ad- 
Judged,  la  well  settled.  And  In  this  connec- 
tion we  take  occasion  to  say  that  the  record 
in  the  present  case  shows  peraonal  service 
on  appellee  Unz  made  In  the  state  of  Mis- 
souri, and  an  appearance  by  attorney  on  the 
part  of  both  Belltiarz  and  Unz  In  the  suit  In 
which  the  Judgment  sued  on  was  rendered, 
and  there  Is  no  evidence  to  the  contrary,  or 
that  said  attorneys  were  not  authorized  to 
so  appear. 

Tills  brings  us  to  the  question,  did  appel- 
lant have  a  permit  to  do  business  In  Texas? 
We  think  so.  It  appears  that  appellant's 
original  corporate  name  was  the  St  Louis 
Ornamental  Iron  Wire  &  Bxpanded  Metal 
Oompany.  Desiring  to  do  business  In  Texas 
while  opwatlng  under  that  name,  it  filed  Its 


• 

article  of  Incoxpontfcm  wltli  tb»  Secretary 
<^  State  of  the  state  of  Texas  on  February 
21,  1896,  and  was  granted  a  permit  to  do 
business  for  the  period  of  10  years.  Some 
time  thereafter  Its  corporate  name  was  chan- 
ged by  law  to  the  St  Louis  IQxpanded  Metal 
Firep  roofing  Company,  the  name  In  which 
this  suit  Is  prosecuted.  It  does  not  amtear 
tiiat  any  other  (ihange  was  made  In  Its  dtar- 
ter,  in  the  character  of  its  business,  or  the 
management  thereof.  In  so  fiur  as  the  reoivd 
discloses,  there  bad  been  at  the  time  of  the 
transaction  out  of  which  this  suit  grew  and 
at  the  time  of  the  trial  In  the  court  bdpw 
no  change  in  the  stockholders,  oflScera,  or 
purposes  of  tlie  corporation,  as  <wlginally 
named.  Clearly,  we  think,  under  these  cir- 
cumstances the  permit  granted  to  appellant 
under  its  old  name  inured  to  its  b^eflt  un- 
der the  new  nam^  and  aathorlsed  It  to  trans- 
act business  In  Texas  in  its  corttomte  ca- 
pacity during  the  period  covered  in  the  p»- 
formance  of  the  cmtract  with  appellee  BeU- 
harz. 

But  it  la  omtended  Oat  this  permit  was 
forfeited  as  provided  by  law  on  account  of 
appellant^s  failure  to  pay  the  required  fran- 
chise tax.  This  contention  Is  not  sustained 
by  the  record.  There  is  no  evidence,  in  con- 
templation of  law,  found  In  the  record,  of 
Bucb  forfeiture.  We  presume  the  evidence 
relied  upon  for  the  establishment  of  the  for- 
feiture claimed  Is  Qie  certificate  of  Secretary 
of  State,  Curl,  to  the  effect  that  the  permit 
which  was  granted  appellant  under  its  cor- 
porate name  of  St  Louis  Ornamental  Iron 
Wire  &  Elzpanded  Metal  Oompany  was  for- 
feited In  May,  1896,  for  nonpayment  of 
franchise  taxes  for  tbe  year  ending  May  1, 
1887,  and  said  corporation  has  not  revived 
said  permit  by  payment  of  back  taxes  and 
penalties,  etc  Article  740,  c.  17,  of  the  Re- 
vised Statutes  of  1895,  provides;  "Either  the 
original  permit  or  certified  copies  there<tf  by 
the  Secretary  of  State  aball  be  evidence  of 
the  compliance  on  the  part  of  any  corpora- 
tion with  the  terms  of  this  chapter.  A  cer^ 
tiflcate  of  tbe  Secretary  of  Stats  to  the  effect 
that  the  corporation  named  therein  has  failed 
to  file  In  his  office  Its  articles  of  Incorpora- 
tion shall  be  evidence  that  such  corporation 
has  in  no  particular  complied  with  tbe  re- 
quirements of  this  chapter."  Artttie  52431 
of  said  Revised  Statutes,  as  amended  by 
Laws  1897,  p.  168^  c.  120.  provides  tliat: 
"Any  corporation,  either  domMtic  or  foreign, 
which  Bliall  (all  to  pay  the  tax  provided  for 
In  this  article  at  the  time  specified  herein, 
shall,  because  of  such  failure,  f(»*felt  its  right 
to  do  business  In  this  state,  which  forfeiture 
shall  be  consummated,  vrltbout  Judicial  as- 
certainment, by  the  Secretary  of  State  en- 
tering upon  tbe  margin  of  tbe  ledger  kept 
In  hla  office  relating  to  such  coi^KH-ations, 
the  word,  forfeited."  etc  In  neither  of  these 
Statutes,  nor  any  other,  so  far  as  we  are 
advised,  la  It  provided  that  the  certificate  of 
the  Secretary  of  State  declaring  that  the 
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right  of  a  eorpOTfttloii  to  do  basloesB  In  thiM 
state  baa  been  forfeited  shall  be  evidence  of 
such  forfeiture.  In  the  absence  of  anch  pro- 
TUdons,  it  muat  be  held  that  sacb  certificate 
la  no  evidence  of  that  fact  At  -will  be  ob- 
serred  that  the  articles  quoted  expresaly 
provide  that  a  certified  copy  of  a  permit  to 
do  bnslnesg  by  the  Secretary  of  9tate  shall 
be  evidence  of  the  compliance  with  the  law 
requiring  sndi  permit;  and  also  tliat  a  cer- 
tlfleate  of  the  Secretary  of  State  that  the  cor- 
poration has  failed  to  file  in  his  ofDce  its  ar- 
ticlea  of  Incorporation  shall  be  evidence  that 
such  corporation  has  in  no'  partlcniar  com- 
plied with  the  law.  The  Legislature  having 
thus  restricted  the  nse  of  the  certificate  of 
the  Secretary  of  State  as  evidence  of  mat- 
ters pertaining  to  his  office,  the  conrts  are 
not  at  liberty  to  extend  the  application  of 
soch  statute  to  matters  not  CKpreasly  sn- 
thoriced  thereby^ 

We  think  authority  and  Jurisdiction  in 
James  J.  Spaulding  to  render  the  judgment 
here  sued  upon,  as  the  matter  comes  to  us  In 
the  record,  are  suffldCTtly  shown,  and,  hav- 
ing held  that  said  Judgment  was  sofflclently 
IWGved  on  the  trial  of  this  case  to  auth(»lze 
a  Judgment  in  appellant's  f&vor,  and  that  ap- 
pellant had  a  permit  to  do  business  at  the 
date  of  the  transactions  involved  In  tliia  con- 
troT^y  in  this  state,  it  follows  that  the 
Judgment  of  the  court  below  must  be  re- 
versed. Bnt  we  do  not  feel  warranted  In  ren- 
dering Judgment  tot  appellant  Under  the 
ruling  made  It  appears  that  the  case  tias  not 
been  fully  devekved,  espedally  in  respect 
to  the  fwf^tore  of  appellant's  rl^t  to  do 
boBlnesB  In  flili  state,  u  all^^  b7  app^ 

Before  omeludlng  this  opinion  it  Is  proper 
to  call  attention  to  the  fact,  In  view  of  an- 
other trial,  that  aiq>ellanf  a  petition  does  not 
allege  «  permit  to  do  business  In  this  state. 
It  seems  to  be  definitely  settled  that  in  the 
case  of  a  corporation  belonging  to  that  class 
required  by  law  to  secure  permits  to  do  busi- 
ness In  this  state  It  most  be  both  alleged  and 
proved  that  such  permit  had  been  granted. 
Taber  t.  Interstate  B.  &  L.  Ass'n,  91  Tex. 
82,  40  &  W.  9S4;  Huffman  et  al.  v.  West- 
em  Mortgage  &  Investmoit  Oo.  {Tex.  Olv. 
App.)  86  a  W.  806. 

The  Judgment  ot  thB  court  below  is  re* 
Tsraed,  and  caase  zemanded. 


INTBSNATIONAL  A  Q.  N.  a  Oa  T.  OLOT- 

SB  et  al. 

(CojDrt  of  CMI  Appeals  of  Texas,  May  10,  1905. 
On  Behearing,  June  1^  1805.) 

1.  NEOLiaancx  —  Pbiition  —  Enuhkbation 
or  Acts  of  NBaz.ioKNCB-<}AusB  or  Injubt. 
A  petition  In  an  action  against  a  railway 
ccHnpany  for  negligenUy  causfng  the  death  ia 
a  traveler  at  a  highway  crossing,  which  eno- 
toerates  several  alleged  acta  of  negligence,  and 
thai  alleges  "that  nid  acts  of  negliveuoe  were 
the  direct  and  proxlmats  caase  of  the  death"  of 


decedent,  "and  that  all  of  said  acts  contributed 
thereto,"  Is  not  open  to  the  objection  that  It 
fails  to  allege  that  the  aegl^ent  acta  enomerat- 
ed  produced  the  injury  complaioed  of. 
2.  Appeal— Revikw—Habhuss  Ebbok. 

Where  the  court  did  not  submit  to  the  jury 
the  matter  In  plaintill^  petition  spedally  ex- 
cepted to  by  defendant,  there  was  no  vnot  in 
overruling  tiis  exception. 
8.  Acmon  roB  I^tb— Pboop  or  Dati— Sur- 
nciEnoT. 

It  Is  not  necessary  In  an  action  for  death 
by  wroDgfal  act  that  the  proof  be  confined  to 
the  date  alleged  In  the  petition,  and  it  is  suffi- 
cient If  the  proof  shows  the  identity  of  the 
transaction  alleged  and  proved,  and  that  the  date 
proven  1b  not  so  long  prior  to  the  institution  of 
the  suit  as  to  show  that  the  action  ia  barred  by 
limitations. 

[Dd.  Note. — For  cases  In  point,  see  vol.  IS, 
Cent  Dig.  Death.  |  74.] 

4.  RAILBOADB  —  IlOTBT  AT  GSOBBINe  —  IH- 
BTBUCTIOHB. 

An  instruction,  in  an  aeUon  against  a 
railway  company  for  the  negligent  death  of  a 
traveler  In  a  collision  with  an  engine  at  a 
highway  crossing,  that  If  by  reason  of  the  failure 
to  ring  the  bell  and  blow  the  whistle  of  the  en- 
gine, as  required  hr  lew,  decedent  waa  killed, 
defendant  would  be  liable  If  decedent  **nsed  due 
diligence  *  *  *  as  defined  herein"  to  prevent 
Oie Injuiy,  ts  not  oi»n  to  the  objection  that  the 
court  failed  to  define  what  constltutee  due  dili- 
gence on  decedent's  part  where  It  gave  a  prop> 
er  definition  of  n^Iigence,  and  stated  that  It 
applied  to  both  defendant  and  decedent  and  gave 
deiendanf  B  requested  charge  that  there  could 
be  no  recovery  if  decedent  failed  to  exercise  or- 
dinary prudence^ 

5.  Appkai<— AasaaifioEm  or  Bbbob— Pbopo- 
smon— Rblkvanot. 

A  proposition  under  an  assignment  of  er- 
ror which  Is  not  germane  to  the  assignment  will 
not  be  ctHisiderea. 

6.  Tbiai/— Rbqusrs  roB  iRBTBucnons  —  tn- 
nBuoTiom— iHsisuoTiONa  Albeadt  Oivsn. 

Where  a  charge  given  at  a  party's  request 
embraces  the  subetanee  of  another  requested 
charge,  the  party  cannot  complain  of  the  re- 
fusal to  give  the  latter  chargSw 

7.  San. 

It  Is  not  wror  to  refuse  a  requested  In- 
struction covered  by  the  Instructions  given  by 

the  court 

8.  BAiutoADS  —  HianwAT  Qkwbinos—Mo- 
TtTAL  RioHn  AKn  DuTiBB  or  Tbatelxb  Ann 

Railboao. 

The  rights  of  a  traveler  on  a  hlghmy  cross- 
ing railroad  tracks  and  of  the  company  to  opei^ 
ate  trains  are  reciprocal,  it  beiiw  toe  company's 
duty  to  exercise  the  care  of  ormnari^  prudoit 
persons  aa  to  signals  and  lookout  and  the  trav- 
eler's duty  to  exercise  the  care  a  person  <^  or- 
dinary prudence  would  exercise  to  learn  oC  dw 
trainee  vproach  and  avoid  a  collision. 

On  Rehearing. 

9.  DxATH  vr  WBONGrnL  Aor—lbASUBi  or 

Damages—Instbuctiohs. 

An  instruction,  ia  an  action  for  death  by 
wrongful  act  authorising  a  recovery  of  such 
sum  aa  will  allow  plaintiffs  such  sum  of  money 
if  paid  now  as  will  be  a  fair  compensation  to 
them  "for  the  pecuoiatv  loss  sustained,"  and 
stating  that  allowance  la  not  to  be  made  by 
way  of  consolation  for  the  death  or  tor  any  sor- 
row and  anguish,  is  misleading  for  falling  to  ex- 
clude damages  for  loss  of  society. 

[Ed.  Note. — For  cases  In  point  see  vcd.  IK, 
Oent  Dig.  Death,  S8  116,  146.] 

Appeal  from  District  Court,  Hays  County ; 
U  W.  Moore,  Judgft 
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Action  by  Mary  Olover  and  othen  asalnst 
tbe  Intmiatl(»ial  A  Great  NOTthern  Rail- 
road Oompany.  From  a  Judgment  tta  plalo- 
HSb,  defendant  appeals.  Reversed. 

8.  R.  Fisher  and  N.  A.  Stedman,  for  ap- 
pellant Jas.  U  Storey  and  A.  B.  8tor«y» 
for  appellees. 

EIDSON,  J.  This  Is  a  suit  by  Mary  Glor- 
er,  the  widow,  and  Robert,  A.  J.,  BlTle^  Hal- 
Ue,  Leila,  Charles,  and  Ada  Glover,  the 
minor  children,  of  Charles  Glover,  deceased, 
against  the  International  A  Great  Northern 
Railroad  0(»Qpany,  to  recover  damages 
which  it  is  alleged  were  snatalned  by  them 
because  of  the  death  of  the  said  Charles 
Glover,  occasioned,  as  alleged,  by  the  negli- 
gence of  the  agents  and  servants  of  appel- 
lant, in  charge  of  an  engine  running  over 
the  railroad  without  a  train  attached,  care- 
lessly and  n^llgently  permitting  same  to 
cfttne  In  collision  at  a  public  road  crossing 
with  a  buggy  In  which  were  said  Charles 
Glover,  his  son  Robert,  and  his  grandson, 
Walter  Farmer.  It  was  alleged  that,  while 
the  said  Glover  was  driving  to  and  over  the 
crossing,  the  agents  and  servants  of  the  de- 
fendant In  charge  of  the  engine  n^Ugently 
and  reddessly  approached  the  crossing  at 
great  speed,  and  negligently,  carelessly,  and 
recklessly  failed  to  ring  the  bell  or  blow  the 
whistle  on  the  engine;  that  appellant  had 
negligently  permitted  a  tank  growtll  of 
weeds,  brush,  and  grass  to  grow  on  the  em- 
bankment (m  the  east  aide  ot  its  road,  so  as 
to  obstruct  the  view  of  people  approaidiing 
said  crossing  from  tba  east  side  of  said 
trad^  and  that  It  did  ao  obstruct  ttie  view 
of  the  deceased ;  and  that  all  of  said  acts  ot 
negligence  were  the  direct  and  proximate 
cause  of  the  death  of  the  said  COiarles  Glov- 
er, and  that  all  of  said  acts  contributed 
thereto.  John  Olorer,  Sarah  Oofflee^  Joined 
by  ber  husband,.  Bona  Ooffee,  Tina  Phlll^^ 
Joined  by  ber  husband,  Gea  Phillips,  and 
Ida  Johnson,  Joined  by  her  husband,  Ollle 
Johnson,  the  said  John,  Sarah,  Tina,  and 
Ida  beiiig  the  adult  chUdroi  of  the  said 
Charles  Glover,  deceased,  intervened,  mak- 
ing themselves  parties  and  disclaimed  ax^ 
right  to  recover.  Appellant  answered  by  a 
geieral  demurrw  and  special  excepttons,  a 
general  denial,  and  a  special  plea  of  con- 
tributory n^llgence  on  the  part  of  the  aaid 
Charles  Glover,  proximately  contributing  to 
bis  death.  There  was  a  trial  before  the 
court  and  Jiuy,  resulting  tn  a  vradlct  and 
Judgment  In  favor  of  appellant  against  -the 
adult  plaintiffs,  and  in  favor  of  the  widow 
and  tiie  minor  children,  the  appellees  here- 
in, tat  $6,668.00,  apportioned  thus:  |8,- 
831.00  to  Mary  Glover,  the  widow,  and  9S,- 
831.S0  to  the  seven  minor  children  in  equal 
shares.  Appellant's  first,  second,  and  third 
assignments  of  eaor  complain  ct  the  action 
of  the  court  below  In  ovwrullng  its  general 
demurrer  and  first  and  second  special  excep- 
tions to  appellees'  petition. 


An>eUantf8  prcqitositlon  under  tti  flrat  as- 
signment of  error  la  to  the  effiact  sbat  ap- 
pellees' petition  enumerates  aevwal  aUesed 
acts  of  negUgenoe  on  the  part  of  appellant. 
Its  agents  and  servants,  but,  exeeiit  as  to 
the  charges  that  the  engine  as  it  anHtM^wd 
the  croeslnc  was  b^ng  run  at  a  ntkltm  anfl 
dangerona  rate  of  veed,  and  that  the  whis- 
tle was  not  sounded  and  the  bell  rung,  as 
required  by  law,  fbete  are  no  aTennenta 
that  the  alleged  acta  of  negUgeno  had  ani^t 
to  do  with  producing  or  causing  the  injuries 
resulting  In  the  death  of  plalntUb'  deoedoit;, 
and  therefore,  as  to  such  acta,  the  patitlim 
failed  to  state  a  cause  of  actlmL 

Appdlees  In  their  petitbm,  aftar  eonrnw- 
atlng  a  number  <a  alleged  acta  of  negligence 
upon  the  part  Ot  appellant,  Including  tte  al- 
legationa  that  it  had  negligently  permitted  a 
rank  and  high  growth  of  weeds  to  grow  up- 
on its  rlfl^t  of  way  and  vpoa  the  blgb  enn 
bankment  upon  the  eaat  dde  of  ita  track*  ao 
as  to  completely  bide  from  view  any  train  or 
engine  upon  said  line  of  railroad  and  ap- 
proachlng  said  crossing  from  the  north, 
made  tl^  allegation:  "And  plaintlffii  nay 
that  said  acts  of  negligence  were  the  direct 
and  pnolmate  cauae  of  the  deaUi  of  anld 
Charles  Glover,  and  that  aU  of  said  acts  con- 
tributed thereto,"  which  aUegatioo  reared 
and  agplied  to  each  and  all  of  Uie  ajleced 
acts  of  negligence.  Appellant's  pgqpoattton 
unda  Its  aecond  asalgument  of  error  InslatB 
that  the  railroad  company  rests  under  no 
duty  to  a  travels  on  a  public  road  Inter- 
secting or  crossing  a  railroad  to  so  constniet 
and  maintain  its  roadbed,  tnu^  and  adja- 
cent  right  of  way  that  trarelm  going  along 
the  public  road,  while  approaching  the  crooa- 
Ing;  shall  be  able  to  see  a  train  or  engine  a 
long  distance  from  tiw  crossing,  a  railroad 
company  bavlx«  the  legal  right  to  constmct 
and  maintain  its  road  and  nm  engine*  and 
trains  thareover  upon  an  embankment,  or 
around  a  curve,  or  in  a  cut,  and  negHgence 
cannot  be  predicated  up<m  the  mere  fact 
that  It  may  have  constructed  its  railroad 
throughacut  While  it  Is  true  a  railroad  ockd- 
pany  has  the  right  to  construct  and  malntatai 
its  railroad  around  a  curve  iv  In  a  eat,  it  la 
also  true  that  if  it  pmrnits  weeds,  bnnii,  and 
grass  to  grow  upmi  Its  rlglit  of  way  Imme- 
diately adjoining  Its  trade  to  awh  a  bdght 
and  density  as  to  obstmct  the  view  of  par- 
ties  approaching  a  public  crossing,  and  pre- 
vent them  from  seeing  an  engine  or  cars  ap- 
proaching such  crossing,  such  permission 
might  cmstitute  negligence,  and  render  it 
liable  to  Injuries  caused  to  such  parties  aa  a 
result  of  such  n^Ugence.  The  court  did  not 
submit  to  the  Jury  the  matter  to  whlidi  ap> 
pellanfs  second  special  exception  r^tes. 
hence  there  was  no  error  In  the  acticm  of 
the  court  In  overruling  said  excq^tlon. 

There  was  no  error  in  the  actitm  of  the 
court  in  refusing  to  give  to  the  Jury  M>Pel- 
lant'B  peremptory  Instruction  to  find  In  its 
favor.  There  was  aafflclent  teetinumy  to 
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•ntliorlze  fhe  nbmtnlon  of  tbe  case  to  the 
iory,  and  to  support  tlielr  fladli^  that  ap- 
pellant was  gailty  ot  n^llgence.  as  diarged 
In  appelteer  pstltlon,  and  that  the  death  of 
GbarlflB  Olorer.  the  hnband  of  appellee 
Hary  Olover  and  fatbo-  of  the  other  appel- 
lees, was  the  proximate  result  of  such  neg- 
Heence,  and  that  the  said  decedent  was  not 
goil^  ut  contrihntOTy  n^Ugakce.  It  wai 
sot  necessary  that  the  proof  be  cmfloed  to 
tbe  exact  date  alleged  In  the  petition.  If  tt 
showed  the  Identic  of  the  transaction  al- 
leged and  proTm,  and  the  date  proven  was 
not  so  long  prior  to  the  Institution  of  tbe 
salt  as  to  show  that  the  action  was  barred 
tqr  Umltotlon,  It  was  sofilcleot  Henee  we 
overmle  appellant^s  fOnrtik  ass^munt  c£ 
tmr. 

AppellantTs  fifth  assignment  of  «ror  com- 
plains of  tbe  fMlowlng  paragnoth  of  the 
diarge  of  tiw  court :  "The  law  requires  all 
companies  operatliig  tbelr  railroad  trains  to 
provide  such  locomotiTe  caiglneB  with  a  bell 
and  steam  whistle,  and  that  sncti  whistle 
sbonld  be  blown  and  such  bell  rung  at  a  dis- 
tance of  at  least  80  rods  from  the  pUee 
where  a  pdbUe  road  shall  cross  a  railroad 
track,  and  also  that  encb  bell  shall  be  kept 
ringing  until  the  engine  shall  have  crossed 
BDCh  public  road  or  stopped;  and  In  this 
case,  if  you  find  trota  ttie  evJdenee  that  those 
in  Charge  of  the  engine  of  defendant  failed 
to  so  blow  the  whistle  and  so  ring  the  bell, 
as  stated  above  should  be  done,  and  that 
such  failure  was  negligence,  and  that,  bj 
reason  of  soch  failure  to  comply  with  the 
law,  deceased  was  ran  over  and  killed,  de- 
fendant would  be  liable  for  such  damages  as 
are  caused  proximately  thereby,  provided 
that  yoo  find  that  tiie  ^toceaeed  need  due 
diligence  and  care,  as  d^lned  faoreln,  to  pre- 
vent said  Injury,  u  the  law  of  ocmtiibutory 
netfigeDoe  la  herein  deflned."  Appellant's 
ground  of  oon^lalnt  against  ttils  charge  la 
that  the  court  had  not  prevloosly  In  said 
charge  advised,  nor  did  It  In  any  subsequent 
part  of  Ite  Charge  advise,  the  jury  as  to 
what  would  constitute  due  dlllgoice  and 
care  on  the  part  of  the  deceased.  In  tbis 
appellant  Is  not  sustained  by  tbe  record. 
The  court  gave  In  its  general  charge  a  prop- 
er definition  of  n^lgence,  and  steted  that 
tbe  same  an>Ued  both  to  the  plalntUT  and 
tbe  defendant;  and  to  spedal  Instmctlcm 
No.  4,  given  at  the  request  of  tiie  defwdant, 
tbe  court  Instmcted  the  jury  that  If  the  de- 
ceased Glover,  prior  to  the  time  that  be  re- 
celved  tbe  injuries  all^^  to  platotUfs'  pe- 
tition to  have  caused  his  death  on  defend- 
ant's track,  in  approaching  and  going  upon 
tbe  same,  failed  to  ezerdse  such  care  as  an 
ordinarily  prudent  person  would  have  exer- 
dsed  under  the  circumstances,  they  should 
return  a  verdict  for  the  appellant;  and.  If 
tbe  ^ipellant  desired  a  more  spedflc  in- 
stmctlon  upon  this  potot.  It  was  Its  duty  to 
request  same,  and,  not  having  done  so,  it 
bad  no  ground  for  complaint.  Tbe  charge 
given  1^  the  court  and  complained  ttf  la  a 


correct  enmidatlon  of  tlM  law  as  WRpUed  to 
the  pleadings  and  facts  In  this  case.  Rail- 
way Go.  T.  Du^  (Tex.  Olv.  App.)  28  B.  W. 
6fiT;  BaUway  Oo.  v.  Nixon,  82  Tex.  19. 

We  overrule  a^wllant's  ^xth  assignment 
of  error.  Appellees'-  petition  allied,  as  an . 
act  ot  negl^ence  on  the  part  of  aji^lant, 
the  permission  of  weeds,  brush,  and  grass 
to  grow  on  its  rl|^  of  way  to  such  a  height 
as  to  obstruct  tbe  view  on  approaching  the 
crossing,  and,  after  enumerating  this  and 
other  acto  of  n^llgeuce  on  the  part  of  ap-i. 
pellant,  alleged  that  each  and  all  of  the  acte 
of  negligence  alleged  were  tbe  direct  and 
proximate  cause  of  the  deatti  of  Charles 
Olover,  and  there  was  proof  tending  to  sus- 
tain this  allegation,  which  anthorlied  ito 
submlsslra  to  tbe  Jnry. 

Appellant;s  second  proposition  under  this 
asstgnment  is  not  germane  to  Uie  assign- 
ment; and  therefore  will  not  be  considered. 

What  Is  said  in  reference  to  appelhmfs 
sixth  assignment  of  ernn-  disposes  (tf  Ito  sev- 
enth. 

AppeUantfs  eli^tb  and  ntotti  asslgnmento 
of  error  are  overruled.  Tbe  sixth  paragraph 
ot  UtB  charge  ot  the  court  Is  not  upon  the 
wti^t  ot  evidence  and  coirecfly  stotes  the 
measure  of  damages  In  this  case.  Hallway 
Co.  T.  McTey  (Tex.  Civ.  App.)  81  a  W.  901; 
M.,  88  S.  W.  84;  Hallway  Oo.  t.  BnxA  (Tex. 
Civ.  App.)  80  S.  W.  422;  Uerchanto'  ft  PIan^ 
ers'  Oil  Company  v.  Burns  (Tex.  Sup.)  74  8. 
W.  768. 

Appellant's  tenth  assignment  of  error  la 
not  well  taken,  ^nie  diarge  complained  ot 
was  proper  to  be  given  to  the  jury,  to  view 
of  tbe  evidence  upon  tbe  Issue  to  which  it 
referred. 

We  overrule  appeUant^i  elevenOi  assign- 
ment of  error.  The  court  did  not  err  to 
refustog  to  give  to  the  jury  appellants 
special  charge  No.  2,  because  it  gave  to  the 
jury,  at  appellant^s  request,  ito  special  charge 
No.  4,  Which  is  as  follows:  '*It  is  the  duty 
of  every  person  about  to  cross  over  or  go 
upon  a  railroad  track  or  crosstog  to  exer- 
cise ordinary  care  and  prudence  to  protect 
himself  from  Injury,  and  whero  injury  re- 
suite  from  a  failure  to  exerdae  such  care 
there  can  be  no  recovery,  even  If  the  de- 
fendant railroad  comimny,  ite  agente  and 
servante,  have  likewise  been  guilty  of  negli- 
gence. If,  therefore,  you  believe  from  the 
evidence  toat  the  deceased,  (Carles  Glover, 
prior  to  the  time  that  he  received  tbe  Inju- 
ries alleged  in  plalnttfh'  petition  to  have 
caused  his  death  on  defendant's  track,  In 
approaching  and  going  upon  the  same,  failed 
to  exercise  such  care  as  an  ordinarily  pru- 
dent person  would  have  exercised  under  the 
circumstances,  then  yon  will  return  a  ver- 
dict for  the  defendant,  even  If  you  believe 
from  tbe  evidence  that  the  defendant,  Ite 
agente  and  servante,  were  guilty  of  the  neg- 
ligence charged  In  the  petttton."  Which  di- 
rectly applied  to  and  covered  the  issue  em- 
braced In  tbe  spedal  charge  refused,  though 
not  specifically  enumerating^  each  drcum- 
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stance  railed  on  to  show  contribntory  negU- 
seoee.  Railway  Co.  v.  Gray  (Tex.  Qv.  App.) 
71  8.  W.  816;  Ballwaj  Oow  t.  Harbiett  (Tex. 
ar.  App.)  76  8.  W.  800. 

Thera  wa«  no  error  In  the  refnsal  of  the 
court  to  give  appellant'i  epeclal  inetmc* 
tlon  No.  3,  as  the  issue  to  which  it  related 
was  fully  coTored  by  the  general  charge  of 
the  coxat,  and  special  charge  No.  4  of  axh 
pellan^  given  by  the  court 

Appellant's  Qieclal  charge  Na  0  does  not 
embody  a  correct  principle  of  law.  Hence 
the  court  below  did  not  err  in  refusing  to 
give  said  charge  to  the  Jury. 

Appellants  fourteenth  assignment  of  «am 
is  orerruled.  There  was  neither  pleadli^ 
nor  evidence  authorising  ito  special  charge 
No.  12.  Ballway  Go.  r.  Bush  (Tex.  dr. 
App.)  M  B.  W.  183;  Railway  Company  t. 
Cowsw,  07  Tez.  2B8;  Murray  t.  Ballway 
Company.  78  Tex.  2.  11  8.  W.  126. 

The  cmirt  prop^ly  refused  to  give  to  the 
jury  appellant's  epedal  charge  Na  18,  be- 
cause, In  so  far  as  it  embodied  a  correct 
principle  of  law  as  applicable  to  the  facts 
in  this  case,  It  was  embraced  In  the  general 
and  special  chsrges  given  to  the  Jnry.  The 
tigMB  of  appellant  and  deceased  to  the  use 
of  ttie  public  crossing  were  mutoaU  and 
their  duties  reciprocal;  it  being  appellant^a 
duty  to  exerdse  such  care  as  to  signals  ana 
lookout  as  might  be  eqiected  of  ordinarily- 
prudent  persons  operating  a  railroad  under 
like  clrcumstonces,  and  the  duty  of  deceased 
to  use  sncta  care  as  a  pwson  of  ordinary 
prudence  would  have  exadsed  under  like 
drcnmstances  to  learn  of  the  apinoach  of  a 
Izain  and  avoid  a  collision  with  It  Esler  t. 
Ballway  Oo.  (Mo.  App.)  83  S.  W.  7S;  Railway 
Oo.  V.  Blddle's  Adm'x  (Ky.)  72  8.  W.  22; 
Railway  Oo.  t.  Oommlns'  Adm'r  (Ky.)  63  8. 
W.6M. 

^nie  refnsal  of  Hie  court  to  give  spedal 
charge  Na  14,  asked  by  appellant  was  not 
error.  There  was  no  pleading  nor  evidence 
to  authwlae  it,  and  the  question  was  one  of 
ne^lgence  vei  non  for  the  Jury  to  deter- 
mine, in  view  itf  all  the  surrounding  circum- 
stances, whettier  the  (^ratlves  ot  the  loco- 
motive should  have  k^  a  lotAont  In  ap- 
IHoaching  the  public  crossing  for  travders 
on  the  pnbUc  road  intersecting  the  railroad 
at  such  public  crosdng.  Ballway  Oa  v. 
Matherly  (Tex.  OIt.  App.)  SI  8.  W.  680;  Ball- 
way  Company  v.  Cummlntf  Adm'r,  supra. 

As  already  Indicated,  we  ara  ot  the  opin- 
ion that  the  verdict  of  the  Jury  is  supported 
by  the  evidence,  and  we  do  not  think  the 
amount  thereof  is  excessive.  Hence  we  over- 
rule appellanfs  seventeenth,  eltfiteenth,  and 
nineteenth  assignments  of  emnr.  The  Judg- 
mmt  of  the  court  below  la  afllrmed. 

Affirmed. 

On  Motion  fbr  Behearli^t. 
AppeUant^s  ninth  assignment  of  error  con- 
tends that  the  court  below  emA  In  the  sixth 
paragraph  of  Its  charge  to  the  jury.  In  at- 
tempting to  state  the  measura  of  damages 


to  be  aroUed  in  this  case.  The  paragraph 
of  the  charge  complained  of  is  as  follows: 
"If  fn»n  the  evidence  under  the  fraegtdng 
diarge  yon  find  for  plaintiffs,  and  ym  award 
them  damages,  then,  In  fixing  the  amoont 
of  your  rerdict,  yon  vrlll  allow  the  ^ainUft 
Mary  Glover  and  her  minor  children,  Robert, 
A.  J.,  Blvle,  Allle,  Leila,  Charles,  and  Ada 
Glover,  audi  sum  ot  money.  If  paid  now,  as 
will  be  a  fair  compensation  to  them  for  the 
pecnnlary  loss  sustained  by  them  In  the 
death  of  Charles  Olover;  and  yon  will  sepa- 
rate or  apportion  in  your  verdict  the  sum,  if 
any,  yon  allow  Mary  Olover.  the  snrvlvtog 
wiCs^  sod  the  Bunu,  if  any,  you  allow  to 
eadi  of  flie  mbua  cbUdran;  and,  as  to  the 
said  adults^  you  wUI  not  find  any  sum.  but 
will  only  conaldsr  the  pecuniary  loss,  if  any. 
to  fhB  said  Mary  Glover  and  her  said  minor 
dilldrm,  by  reason  of  the  death  of  the  said 
Charies  Glow,  it  any;  and  yon  will  not 
allow  ttie  plalniUfs  anyttilng  by  way  of  con- 
solation  fw  the  death  of  said  Charles  Glover, 
or  tor  any  sorrow  or  «wgii*«h  snffaed  by 
them  as  a  result  of  ttie  said  death."  In  the 
original  opinion  to  this  case,  this  court 
that  the  above-quoted  paragraph  of  the 
court's  charge  correctly  stated  the  measure  of 
damages  to  be  applied  In  this  case.  Since 
the  rendition  of  that  o^nlon,  the  Biq^reme 
Court  to  the  case  of  I.  ft  G.  N.  B.  B.  Oo.  v. 
McVey.  87  S.  W.  328,  12  0^  Ct  Bep.  9B2, 
h^  the  following  charge:  "If  yon  find  from 
the  evidence,  and  under  the  charges  of  the 
conrt,  for  the  plalntlfls,  you  will  assess  their 
recovery  of  damages  at  audi  amount,  if  paid 
now,  tliat  will  fnlly  oomprasate  them  tor 
the  actual  damages,  if  any,  sustained  by 
them,  as  shown  by  the  evidence,  and  sndi 
as  is  fairly  proportioned  to  the  injury  sns- 
tslned,  if  any;  but  you  will  not  allow  the 
plaintUEs  snythlng  1^  way  iMT  stdace  tor  ttie 
death  ot  aaid  XDdward  MeVer,  or  for  any  sor^ 
row  or  anguish  snflered  by  them  as  a  result 
ot  sndh  death" — erroneous,  upon  the  gronnd 
that  it  was  misleading,  to  that  it  merdy 
excluded  a  recovery  by  plalntlflS  ot  any  com- 
pensation  for  the  grief  caused  by  the  death 
of  the  husband  and  the  fattier,  and  did  not 
ezdude  comp^isatlon  for  the  loss  <^  the  so- 
fdety  or  companionship  of  the  deceased, 
whidi  in  the  opinion  ot  some.  If  not  all,  ot 
the  jurors,  may  have  constituted  the  most 
s^ous  injury  to  the  wife,  at  least  The 
codrt  to  that  case  say:  "Sudi  being  the  caae, 
to  exdude  tme  improper  dement  ot  damages, 
and  not  to  odude  another,  tends  rather  to 
MOntTete  than  to  allevlato  the  tendency  ot 
the  chaive  to  mislead.  "The  mention  of  one 
tiling  is  the  exclusion  ot  another*  is  a  mle 
in  the  construction  of  vrrittmi  Instruments. 
It  Is  no  less  a  rule  of  common  erase,  and  one 
which  suggests  Itself  to  the  <ndlnary  mind, 
when  construing  language,  dther  written  or 
spoken,  to  which  it  is  applicable.**  The  court 
In  that  case  further  said:  **Now  we  think  it 
apparent  that,  in  the  absence  tot  some  in- 
structions to  a  charge  of  this  diaracter  aa  to 
the  damages  which  were  to  be  estimated 
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and  u  to  those  whlcb  were  to  be  excluded, 
a  Jury  would  be  likely  to  give  compensation 
twtb  for  the  grief  and  the  loss  of  society, 
caused  by  the  death."  It  Is  true,  the  charge 
under  consideration  Instructs  the  Jury  that 
In  fixing  the  amount  of  their  verdict  they 
will  allow  plalutlfrs  such  sum  of  money  as 
will.  If  paid  then,  be  a  fair  compensation 
to  them  for  the  "pecuniary  loss"  sustained 
by  them  In  the  death  of  the  husband  and 
father,  and  that  they  will  only  consider  the 
pecuniary  loss  to  plaintiffs  by  reason  of  the 
death  of  the  husband  and  father;  whereas 
the  charge  in  the  McVey  Case  instructs  the 
Jury  to  find  in  favor  of  plaintiffs  damages  In 
SDcb  amount  as.  If  paid  then,  would  fully 
compensate  them  for  the  "actual  damages" 
sustained  by  them,  thus  using  the  words 
"actual  damages,"  instead  of  the  words  "pe- 
cuniary loss,"  uaed  in  the  charge  under  con- 
sideration. We  do  not  think  the  use  of  the 
words  "pecuniary  loss,"  In  the  connection  In 
which  they  are  used,  would  distinguish  this 
charge  from  that  in  the  McVey  Case  with 
resiwct  to  its  misleading  effect  upon  the 
minds  of  the  jury.  While,  by  the  use  of 
the  words  "pecuniary  loss"  In  the  connec- 
tion they  are  employed  in  the  charge  under 
consideration,  the  Jury  are  instructed  gen- 
erally as  to  the  proper  measure  by  which 
the  damgaes  were  to  be  estimated,  still,  as 
in  the  McVey  Case,  the  court  undertook  to 
instruct  the  Jury  as  to  the  damages  to  be 
excluded,  and  omits  to  exclude  damages  or 
eompeuaatlon  for  the  loss  of  the  society  or 
companionship  of  the  deceased.  The  Jury 
could  with  equal  propriety  In  this  case  have 
regarded  that  damages  for  loss  of  the  society 
or  companionship  of  the  deceased  were  In- 
cluded In  the  words  •'pecuniary  loss,"  they 
not  being  embraced  In  the  excluding  part  of 
the  charge,  as  that  same  were  Included  in 
tbe  vcvda  "actual  damages,"  used  In  the 
charge  In  the  McVey  Case,  they  not  being 
embraced  in  the  excluding  part  of  that 
idiarge.  In  vlevr  of  the  holding  in  the  Mc- 
Vey Oase,  supra,  we  are  of  opinion  that  the 
sixth  paragraph  of  the  court's  charge,  above 
gooted,  was  misleading,  and  therefore  erro- 
neous. The  motion  for  rehearing  is  granted, 
and  the  Judgment  of  afflrmaaco  heretofore 
rendoed  and  entered  Is  set  aside,  and  the 
Judgment  of  the  court  \mHow  U  revened,  and 
the  cause  remanded. 

Motion  granted.  Judgment  below  revers- 
ed, and  canpe  remanded. 


HORBILI.  V.  BOSLBT  et  aL* 

(Court  of  Olvil  Appeals  of  Texas.    June  8, 
1905.) 

1.  AXVEiLl^BBVIXW— VBBDIOI  OH  CONFLICT- 

xna  BnoiNcc. 

Tbm  verdict  of  the  Jury  on  cooflfcting  evt- 
dsDOS  will  not  be  disturbed  on  appeal. 


•Rabearlnc  danlad  Jams  H,  1905,  and  writ  of  error 
denied  by  Saprm*  Court. 


2.  FKAUDUUlfT    OoNVBTAJf ox  —  KROWIXDUE 

OF  AaxNT— Estoppel  of  Pbircipal. 

Where  an  agent,  having  knowledge  of  a 
slmalated  conveyance  of  a  homestead  by  a  hne- 
baod  and  wife  for  the  purpose  of  making  a 
loan  thereoQ,  and  without  Intention  on  the 
agent's  part  to  deceive  or  defraud  his  prin- 
cipal, but  while  acting  in  her  behalf,  elected  to 
make,  a  loan  of  her  money  on  the  security  of 
tbe  land,  the  agent's  knowledge  of  the  simulat- 
ed transaction  was  Imputable  to  his  principal, 
and  she  was  estopped  thereby. 

tE3d.  Note. — ^For  cases  in  point,  see  vol.  40, 
Cent  Dig.  Prhidpal  and  Agoat,  H  670-^3.] 

S.  AOBNT— GONBPiaaCT  TO  DXFBAUD— QDES- 
TION  FOB  JUBT. 

In  an  action  Involving  the  title  to-  real  es- 
tate, evidence  examined,  and  held,  that  whether 
plaintiff's  agent  conspired  with  one  of  the  own- 
ers of  homestead  proper^  in  making  a  loan  of 
tbe  plaintiff's  mon^,  taking  the  homestead  as 
secnrity  with  intent  to  deceive  and  defraud  the 
plaintiff,  was  a  question  for  tbe  Jury. 

4.  APPKAI/— HlBMLESa  Ebbob. 

An  action  against  a  city  and  others  to  pro- 
rate taxes  due  the  city  on  different  parcels  of 
land,  alleged  to  be  the  property  of  plaintiff  and 
defendants  other  than  the  city,  by  the  answacs 
of  tbe  individual  defendants  became  also  a  suit 
to  recover  or  quiet  title  to  the  property.  The 
right  of  the  city  to  recover  its  taxes  and  fore- 
close Its  lien  on  the  property  therefor  was 
pleaded  by  all  the  parties,  and  uie  judgment  re- 
cited. In  effect,  that  It  was  admitted  on  the  trial. 
The  property  was  adjudged  to  belong  to  the  In- 
dividual defendants,  and  tbe  city's  lien  for  taxes 
was  foreclosed  on  It  as  sudL  No  judgment 
against  plaintifE  for  taxes  was  rendered.  Held, 
that  any  error  in  the  failure  of  the  jury  to  find 
and  state  In  the  findiiv  as  to  the  amount  of 
tans  due  the  city  was  bannless  as  to  plaintiff. 

Error  from  District  Court,  Dallas  County; 
T.  F.  Nash,  Judge. 

Action  by  Mr&  M.  A.  Morrill  against  J.  R. 
Bosley  and  others.  Judgment  in  favor  of 
defendants,  and  plaintiff  brings  error.  At- 
flrmedi 

Wendell  Spence  and  Joseph  M.  Dickson, 
for  plalntlfl  In  error.  Beoy,  Richardson  & 
Seay,  for  dtfoidants  la  error. 


TALBOT,  J.  This  suit,  as  originally  Insti- 
tuted, was  substantially  an  action  by  plain- 
tiff in  error  against  the  city  of  Dallas  and 
defendants  In  error  J.  B.  Bosley  and  his 
wife,  Ida  C.  Bosley,  to  prorate  taxes  due  said 
dty  on  different  parcels  of  land,  alleged  to 
be  tbe  property  of  plaintiff  in  error  and  de- 
fendants in  error,  respectively,  that  had  been 
assessed  together  for  taxation;  and  to  re- 
cover from  the  aald  J.  B.  Bosley  bis  propor- 
tion of  certain  taxes  which  plaintiff  In  error 
had  be^  compelled  to  pa;  on  aald  proper^ 
in  order  to  be  allowed  to  pay  t]ie  taxes  on 
the  property  alleged  to  be  her  own,  and 
which  bad  been  assessed  with  Bosley's  prop- 
erty. By  tbe  allegations  of  defendants  in  er^ 
ror  It  became  also  a  suit  to  recover  or  quiet 
title  to  the  property  described  In  tbe  petition. 

Tbe  original  petltl<ni  alleged  that  on  Janu- 
ary 1,  1880,  J.  R.  Bosley  and  wife  were  the 
owners  of  a  lot  fnmtbig  100  feet  oa  tbe 
southeast  side  of  I4ve  Oak  street  by  160  feet 
deep  on  Florlde  street  In  Dallas,  Tex.;  that 
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on  Febroaiy  20,  1892,  3.  B.  BoBle7  and  wife 
conveyed,  by  general  warranty  deed,  to  W. 
J.  Betterton,  a  lot  60  feet  on  Uve  Oak  itreet 
by  110  feet  deepv  said  lot  being  a  part  of  the 
100  feet  by  160  feet,  and  being  M  feet  north- 
east of  Florlde  street  (said  lot  so  sold  being 
hereinafter,  f<a>  brevlly,  called  the  "HorrlU 
Lot");  that  the  said  Bosleya  had  ever  since 
oontinaed  to  be  the  owners  of  all  of  said 
too  by  160  feet  lot  eaccept  said  Morrill  lot; 
that  in  the  dee4  ot  said  Horrlll  lot  from  Bos- 
ley  and  wife  the  consideration  was  recited  to 
be  91,560  paid,  and  one  note  for  $1,200  and 
one  for  |600,  to  secure  which  the  vendor's 
lien  was  expressly  retained,  the  deed  ^vld- 
ing  that  the  $1,200  note  was  a  first  Uen  and 
the  $500  note  was  a  second  Uen  npon  said 
Morrill  lot;  that  by  agreement  of  all  par- 
ties the  $1,200  note  was  made  payable  to 
plaintUf,  who  paid  the  full  amonnt  thereof 
to  the  said  Bosley  and  wife;  that  on  Feb- 
ruary 20,  189%  as  part  of  the  same  transac- 
tion, W.  J.  Betterton  executed  to  Joseph  M. 
Dickson,  as  trustee,  a  deed  of  trust  on  said 
Mwrlll  lot  to  secure  said  $1,200  note,  author- 
izing a  sale  of  said  lot;  that  default  was 
made  in  the  payment  of  said  $1,200  note, 
and  that  on  June  7,  1898,  in  compliance  with 
the  terms  of  the  trust  deed,  which  were  al- 
leged, the  said  trustee  sold  the  Morrill  lot, 
and  the  same  was  bought  In  by  plaintiff,  who 
received  a  deed  therefor,  and  liad  ever  since 
been  the  owner  and  in  the  possession  there- 
of; that  said  entire  100  by  160  feet  had  been 
assessed  together  by  the  city  of  Dallas  for 
taxation  for  the  years  1890  to  1898,  Inclu- 
sive; that  the  city  of  Dallas  had  refused 
to  prorate  the  taxes  on  said  property  for 
any  of  said  period,  and  the  other  defendants 
bad  refused  to  pay  any  part  of  the  taxes  or 
make  any  agreement  about  them;  that  plain- 
tiff had  paid  all  the  taxes  for  1898;  that  the 
Morrill  lot  during  said  period  was  worth  one- 
third  the  entire  lot.  The  prayer  was  that 
the  taxes  for  1890. 1891.  and  1892  be  adjudged 
to  be  primarily  a  lien  on  that  part  of  the  100 
by  160  feet  owned  by  the  Bosleys,  and  that 
the  taxes  for  1893  to  1897  should  be  prorated, 
and  adjudged  primarily  to  be  liens  one-third 
on  the  Morrill  lot  and  two-thirds  on  the  re- 
mainder of  the  lot,  and  that  plaintiff  should 
have  Judgment  against  J.  R.  Bosley  for  two* 
thirds  of  the  taxes  for  1898,  with  foreclosure 
of  Uen. 

The  dty  of  milas  pleaded  that  the  taxes 
for  1890  to  1897,  Inclusive,  had  been  legally 
assessed  and  levied  on  the  property,  and 
prayed  for  Judgment  with  foreclMure  of  tkx 
lien. 

The  defendant  J.  R.  Bosley  and  wife  plead- 
ed: (1)  That  on  January  1,  1890,  the  prop- 
erty described  in  plaintiff's  petition  was  the 
separate  estate  of  Ida  G.  Bosley,  and  was 
the  homestead  of  defendants  In  error.  (2) 
That  the  Instrmnent  executed  by  them  to  W. 
J.  Betterton,  described  in  the  petition,  and 
purporting  to  be  a  deed  to  the  Morrltl  lot, 
was  merely  a  pretended  conveyance  executed 


by  them  solely  for  the  purpose  of  enabling 
them  to  procure  a  loan  of  $1,200  on  said  lot. 
That  said  deed  was  not  acknowledged  privily 
and  apart  from  her  husband  by  Urn.  Bosley. 
That  W.  J.  Betterton  never  paid  the  cash 
consideration  recited  In  the  deed,  and  never 
had  any  interest  In  the  property.  That  the 
whole  transaction  was  a  scheme  to  fix  a  lien 
on  their  homestead  for  the  $1,200  note.  (3) 
That  they  bellev'ed  at  the  time  of  the  execu- 
tion of  their  deed  to  W.  J.  Betterton  that 
they  were  borrowing  money  from  Joseph  M. 
Dickson,  and  that  the  said  Dldkson  not  only 
had  notice  ot  the  fact  that  said  transaction 
was  entered  into  for  the  purpose  of  borrow- 
ing money  on  a  homestead  of  defendants 
in  error,  but  suggested  that  the  papers  be 
drawn  as  they  were,  and  assured  defendants 
in  error  that  they  conld  In  this  way  give  a 
valid  lien  for  borrowed  money  on  their  home- 
stead. (4)  That  plaintiff  had  full  and  com- 
plete knowledge  of  said  facts.  That,  even  if 
tbe  Uen  was  valid.  It  was  agreed  between  the 
plaintiff  and  the  Bosleys  that  If  said  land 
was  ever  sold  under  said  deed  of  trust  It 
should  bring  at  least  a  snm  sufficiently  large 
to  pay  said  Uen  and  the  $500  note  held  by 
J.  B.  Bosley.  (6)  That  the  $1,200  note  had 
been  paid:  That  on  November  2, 1884^  it  was 
agreed  by  J.  B.  Bosley  and  plaintiff  that 
Bosley  had  paid  $430.  That  it  was  also  then 
agreed  that  from  that  time  pialntlfl  should 
collect  tbe  rents  on  said  property  and  apply 
them  on  the  debt,  and  that  the  rents  were  $18 
per  month.  Tbe  plaintiff  was  notified  to 
produce  an  account  showing  the  amounts 
received.  (6)  That  Ida  G.  Bosl^  was  not  ex- 
amined privily  and  apart  from  her  husband 
when  she  acknowledged  the  deed  to  W.  J. 
Betterton,  but  that  at  the  time  she  and  her 
husband  were  together  In  the  same  room 
with  the  notary.  (7)  That  the  pialntlfl  bad 
never  had  possession  of  the  Morrill  lot.  Tbe 
pleading  closed  with  a  prayer  tor  tb»  title 
and  possession  of  the  prc^erty. 

The  plaintiff  filed  her  first  supplemental 
petition  on  January  8,  1904,  This  consisted 
of  a  demurrer  to  the  pleadings  of  the  Bos- 
leys, a  general  denial,  a  plea  of  not  guiltr, 
and  pleas  of  the  two  and  four  years*  statutes 
of  limitations,  and  a  special  plea  of  the 
five  years'  statute  of  llmltaUona.  Plaintiff 
then  specially  pleaded  the  execution  of  the 
deed,  note,  and  trust  deed  mentioned  in  her 
original  petition,  and  the  purchase  by  her  of 
the  Morrill  lot  at  trustee's  sale  under  tbe 
trust  deed  securing  tbe  $1,200  note  on  June 
7,  1898;  that  her'  deed  to  the  lot  was  filed 
for  record  on  June  10,  1898,  and  duly  re- 
corded In  volume  224.  page  8W,  Becords  ot 
Deeds,  etc.,  of  Dallas  county,  Tex.;  that  <m 
June  7,  1898,  she  took  possession  of  the  itrop- 
erty  by  tenant,  and  thereafter  held  peaceable 
and  adverse  possession  thereof  to  August  20, 
1903,  paying  all  taxes  thereon,  when  defend- 
ants in  error  took  forcible  possession  of  said 
property;  tliat  the  plaintiff  bought  said  nfite 
for  $1,200^  relying  upon  the  tmtli  ot  tbe  le- 
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dUls  therein  and  la  the  said  deed  and  trnst 
deed,  and  wlthoot  any  knowledge  whatever 
as  to  the  all^^ed  facts  which  the  defendants 
Bosley  allege  made  the  lien  of  said  not* 
tDTalid;  that  she  bellered  said  propwty  bad 
heen  actually  sold  by  the  Bosleya  to  W.  J. 
Betterton,  as  recited  in  said  deed  and  note, 
and  that,  if  she  had  known  of  the  facta 
which  defendants  claim  prevented  said  note 
from  being  a  TaUd  Hen  on  said  pnqwrty,  she 
wonld  not  have  pnrcbaied  said  note;  that 
In  1900,  1901,  and  1902  pialntlfF  spent  on  said 
Morrfll  lot  $250  repairing  the  house  and  fill- 
liUC  op  aald  lot,  all  of  which  was  done  -with 
the  knowledge  of  the  said  Bosleys,  and  wlth- 
ont  their  nodfying  plaintiff  that  they  had 
any  claim  or  Interest  In  said  lot.  Plaintiff 
farther  averred  that  In  bnylng  said  $1,200 
note  she  was  represented  by  J.  H.  Dickson, 
and  denied  that  the  said  Dickson,  when  said 
note  was  booght;  had  any  knowledge  what- 
ever of  any  matters  or  facts  which  are  now 
claimed  by  the  said  Bosleys  to  have  made 
the  lien  securing  said  $1,200  note  Invalid; 
but  she  says  that,  if  the  ^ald  Dickson  did 
have  any  knowledge  of  any  of  said  alleged 
facts  affecting  the  validity  of  said  Uct,  then 
plaintiff  is  not  bound  by  or  sflected  by  sndi 
knowledge,  because  at  that  thne  s^alntlff 
had  glv«i  tiie  said  Dldwm  positive  and  ab- 
solnte  InstmctUms  not  to  lend  any  money  or 
bny  any  notes  or  other  obUgatlonB  secnred 
npon  property  which  was  a  homestead  ot  a 
man  and  wife  In  Texas,  nnlesB  the  same  was 
amply  secured  by  vendor's  lien  thereon;  that, 
If  the  said  DlAson  had  any  knowledge  or 
notice  of  any  Invalidity  in  said  deed,  note, 
or  trust  deed,  it  iras  not  communicated  to 
plaintiff,  and,  if  the  said  Dickson  had  such 
knowledge  or  notice,  then  in  bnylng  said  $1,- 
200  note  he  was  acting  Uiereon  for  the  benft- 
fit  of  the  said  Bosl^  and  himself,  in  oppo- 
sition to  and  to  conflict  with  the  Intfaests  of 
plaintUEL  Plaintiff  then  ^ayed  for  Judgment 
against  the  Bosleys  for  rent  from  August 
20,  1908.  and  pleaded  that  the  facts  as  alleg- 
ed estopped  defendants  Bosley  from  denying 
her  tttl& 

The  case  was  tried  by  a  Jory,  to  whom  Hie 
case  was  submitted  oa  a  general  chai^  The 
Jury  returned  a  gmeral  verdict:  *^e,  the 
Jury,  find  for  tbe  defendants,  J.  B.  BoAvf 
and  Ida  O.  Bosley."  Upon  this  verdict  tiie 
court  entered  a  genwal  Judgmoit  Oiat  the 
plaintiff  take  nothing,  and  also  entered  Judg- 
ment in  favor  of  the  of  Dallas  ad- 
judging the  amount  of  the  taxes  and  tare- 
closing  a  lien  on  ttie  entire  lot  in  its  favor. 
Flainturs  motion  for  a  new  trial  was  over- 
ruled, and  she  brings  the  cause  to  tills  court 
for  revision      writ  ot  eiror. 

We  deduce  from  the  evidence  found  In  the 
record  tin  fbDowing  conclusions  of  fSct, 
which  we  think  the  verdict  of  the  Jury  em- 
braces and  whldi  are  Justified  by  such  evi- 
dence: Joseph  IL  Dickson  acted  as  the 
agent  of  plaintiff  In  error,  Ura.  Morrill,  in 
maktog  the  loan  or  purchase  of  tbe  $1,200 


note,  and  was  authorized  by  her  to  do  so.  At 
the  time  such  loan  or  purchase  was  effected, 
the  property  In  controversy  constituted  the 
homestead  of  defendants  in  error  Bosley  and 
wife,  and  Dickson  knew  this  fact.  The 
conveyance  from  Bosley  and  wife  to  W.  J. 
Betterton  of  said  pn^rty  was  without  con- 
sideration, and  made  solely  for  the  purpose 
of  securing  tbe  loan  upon  said  homestead, 
and  was  not  intended  to  convey  title  out  of 
Bosley  and  wife ;  all  of  which  was  known  to 
the  agent,  DI<Ason,  at  the  time  the  loan  In 
question  was  made.  The  action  of  W.  J.' 
Betterton  in  executing  the  said  $1,200!  note 
and  deed  of  trust  upon  the  property  in  con- 
troversy to  Joseph  M.  Dickson,  as  trustee, 
to  secure  the  payment  of  said  note,  was  taken 
solely  for  the  bm^t  of  tbe  Bosl^s,  and  this 
was  known  to  Dlcbson.  Plaintiff  in  error 
had  no  actual  or  personal  knowledge  that  tbe 
property  In  controvert  was  the  bmuestead 
of  Bosley  and  wlf%  and  when  her  agent 
bought  the  $1,200  note  she  bad  never  heard 
and  did  not  know  anything  about  the  deed 
to  Betterton  not  being  an  actual  bona  fide 
conveyance.  There  was  nothing  in  either  tbe 
deed  from  Bosley  and  wife  to  Betterton,  the 
$14200  note,  or  the  deed  of  trust  executed 
and  delivered  to  Dickson  as  trustee,  to  put 
a  pnson  on  suspicion  that  tbe  facts  were 
not  as  redted.  'the  $1,200  note  was  not  paid 
in  full,  and  aftw  advotlslng  the  same  aie- 
cording  to  law  tbe  said  Joseph  H.  DId»on, 
as  trustee,  sold  the  property  in  controversy 
under  the  terms  of  tbe  said  deed  vt  trust  on 
the  flrst  Tuesday  in  June,  1806,  and  the  same 
was  bought  in  by  plaintiff  In  uror  tor  $1,000, 
which  amount  was  credited  <m  said  note ;  and 
she  received  a  deed  in  due  form  fnnn  said 
Dlf&son,  trustee,  tax  said  property.  This 
trustee's  deed  was  dated  June  7,  1898,  and 
recorded  June  10,  1868,  In  the  records  of 
deeds  of  Dallas  county.  Tex.,  and  plaintiff  In 
error  paid  tbe  taxes  on  tbe  pn^rty  In  con- 
troversy— dty.  coun^.  and  stete — ^fbr  tbe 
years  1888  to  1908,  Industva  After  the  con- 
r^ance  from  Botiej  and  wife  to  Bettwton 
and  the  purchase  of  the  $1,200  note  by  Mrs, 
Morrill,  Bosley  and  wife,  in  person  and 
through  their  tenants,  remained  in  possession 
of  the  property  in  controversy ;  and  if  Mrs. 
Morrll),  through  her  tenants  or  otherwise, 
had  possessltm  of  said  property  for  any  length 
of  time,  such  time  was  less  than  five  years. 
In  making  the  loan  of  Mrs.  Morrill's  money 
or  in  purchasing  tbe  $1,200  note  and  teking 
a  Ubd  on  tiie  homestead  of  d^endante  in  er- 
ror tbe  said  Joseph  M.  Dld^son  had  no  intoi' 
titm  to  deceive  or  defraud  bis  principal ;  nor 
was  there  any  collusion  between  the  said  Dick- 
son and  J.  B.  Bosley  or  Bosley  and  wife  to  de- 
fraud Mrs.  Morrill  in  the  transaction  In  ques- 
tion). On  the  contrary,  the  said  Dickson  acted 
in  good  folth  throughout  the  transacthm  in 
b^lf  of  Mrs.  Morrill,  Intending  to  secure  the 
loan  made  by  a  valid  lien  on  the  property 
in  omtroversy.  After  Mrs.  Morrill  purchss- 
ed  the  property  at  the  trustee's  sale,  and  be- 
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ton  fbSM  anlt  was  lutltuted,  a'be  made  Im- 
pTorranenta  upon  the  same  of  tbe  valm  of 
about  $250.  These  Improvements  were  made 
wltb  the  knowledge  of  tbe  Boel^a,  and  with- 
out any  objection  or  expnm  asBertlon  on 
their  part  to  ptaintlff  In  error  or  to  her  agont 
of  their  claim  to  the  property. 

The  proposition  contained  In  and  urged  un- 
der appellanl^a  first,  second,  third,  and  fourth 
asalpim^ts  of  error  are.  In  snbstance,  that 
the  verdict  of  the  Jary  and  Judgment  render- 
ed thereon  are  unsupported  by  the  evidence, 
in  that  (1)  the  overwhelming  weight  of  tbe 
evidence  showed  tiiat  nether  plalntllE  In  w- 
rcMT  nor  Joseph  M.  Difduon,  hw  agent  in  the 
tnuwacticm  In  qaeetlim,  bad  any  knowledge 
of  any  invalidity  affecting  the  deed  of  con- 
vigrance  from  J.  B.  Bosley  and  wife  to  W.  J. 
Betterton,  or  affecting  the  note  tor  |1,200 
executed  by  Bettertcm,  at  the  time  plaintifl 
in  error  bought  said  note;  (2)  that  wboi 
an  agent  of  an  Investor,  in  violation  of  his 
principal's  Instnictlona,  pnrdiaaes  a  dmnlat- 
ed  vMidor'B  lien  note  upon  the  homestead  of  a 
third  party,  in  collusion  with  the  lattor,  and 
conceals  hla  knowledge  from  his  principal,  the 
prlndiml  will  not  be  bound  the  agent's 
secret  knowledge.  Tbe  ondlsputed  evidence 
shows  that  the  property  In  controversy  was 
the  homestead  of  defendants  In  error  when 
the  deed  throu^  which  plalntUF  in  error 
claims  was  executed  by  than  to  W.  J.  Bet- 
terton, and  such  fiict  was  well  known  to  Ab. 
Dlf&ion,  plaintiff  In  oror's  agrat  That 
such  conveyance  was  without  consideration, 
simulated,  and  made  merely  for  the  purpose 
of  obtaining  the  loan,  Is  amply  supported  by 
the  testimony.  The  evidence  does  not  show 
that  the  plalntUf  In  error  bad  any  personal 
knowledge  of  tbe  simulated  or  colorable  char- 
acter of  any  of  the  tranaactlnis  resulting  in 
the  loan  or  purchase  by  her  of  the  $1,200 
note,  but  that  Mr.  Dlduon,  who  negotiated 
the  loan  and  purchase  of  the  note  for  bo:, 
was  fully  authorized,  subject  to  her  approval, 
to  make  .loans  and  investments  for  hex.  Is 
undisputed.  As  to  whether  or  not  Mr.  Dl^- 
son  knew  that  the  conveyance  from  J.  B. 
Bosley  anA  wife  to  W.  J.  Betterton  was 
moely  colorable,  and  not  Intended  to  convey 
the  title  of  tbe  propwty  ther^  described,  is 
conflicting.  Dl(Aaon  swears  that  he  did  not 
know  that  such  was  the  character  of  said 
deed,  but  believed  the  same  was  a  gwulne 
conveyance,  as  shown  upon  its  face.  On 
the  other  hand,  J.  B.  BosI^  teatifled  to  a 
state  of  facts  and  circumstances  sbovring 
that  said  deed  was  made  by  himself  and  wife 
solely  for  the  pidrpose  of  securing  the  loan, 
without  any  intention  on  their  part  or  the 
part  of  W.  J.  Betterton  that  the  title  to 
the  property  should  tbnreby  paw;  and  that 
tbe  said  Dicksmi  was  aware  ot  these  facts. 
Here,  then,  we  have  the  testimony  of  two 
witnesses  in  direct  conflict  nptm  the  issue 
Involved.  The  one  testified  to  a  state  of  facts 
which  would  autbwlae  a  verdict  in  favor  of 
tbe  plaintifl  in  oror,  and  the  other  to  a  state 


of  facts  whlcb  would  justi^  and  sovport  a 
rwdlct  tor  the  defendants  In  error.  In  such 
case  it  was  the  peculiar  province  of  tbe  Jozy 
to  w^idi  the  testimony  and  decide  the  ques- 
tion. This  they  did  favorable  to  defendants 
in  error,  and  under  tbe  settled  rule  of  pcac- 
tioe  in  this  state  we  would  not  be  warranted 
In  disturbing  their  finding. 

The  next  Question  presented  Is,  does  the 
evidence  so  conclusivdy  esteblisb  that  Jo* 
seph  M.  Dickscm  colluded  with  defeidant  in 
error  J.  B.  Bosl^  to  deCraud  his  prlndpal 
that  his  knowledge  of  tbe  bontestead  char- 
acter of  the  property  in  controversy  and  that 
tbe  ctmveyanoe  of  the  same  to  Betterton  by 
defraidante  in  mac  was  merely  colorable 
cannot  be  imputed  to  her?  Plaintiff  in  er- 
ror contoids  that  tbe  vordict  of  the  jury 
must  necessarily  have  been  based  upon  tbe 
evidence  adduced  1^  defendante  in  erroc, 
and  that  such  evidoKe  requlrea  this  ques- 
tion to  be  answered  in  the  afflrmatlT&  We 
do  not  concur  in  this  contention,  ^oof  fliat 
Dlf^Bon  knew  that  defendante  In  oror  bad 
conv^red  tb^  homestead  to  W.  J.  Better- 
ton  without  cohalderadon,  and  with  no  in- 
tent to  ocmvey  the  title,  witii  a  view  of  pro- 
curing a  loan  that  they  could  not  otherwise 
procure,  was  not  sufficient  to  relieve  Mrs. 
Morrill  of  the  legal  effect  of  such  knowledge 
on  DiCbAon's  part  To  have  bad  that  effect 
tbe  eviitoice  mu«t  fnrtbw  have  shown  col- 
lusion betweoi  tbe  said  Dickson  and  3.  B. 
Bosley  for  the  purpose  of  deceiving  and  de- 
frauding her.  If  Dickson  intended  to  de- 
fraud bis  principal  In  tlie  transaction,  tbeo 
tie  ceased  to  represent  ho:,  and  tlie  law  will 
not  impute  notice  te  her  of  the  facta  known 
to  him.  But  although  Dickscm  knew  that 
the  omv^anoe  to  W.  J.  Bettoton  was  sim- 
ulated, yet  if,  without  any  intention  to  de- 
celve  or  defraud  Mrs.  Morrill,  and  acting  In 
her  behalf,  be  elected  to  make  tbe  loan  in 
questUm,  then  his  knowledge  will  be  imput- 
ed to  his  principal,  Mrs.  Morrill,  and  sbe 
cannot  escape  the  consequences  of  his  acta. 
Taylor  el  al.  t.  Flynt,  77  8.  W.  064^  8  Tex. 
Gt  Rep.  838;  Oooptt  v.  Ftnrd  (TOL.  Civ. 
A^p.)  60  8.  W.  4B7;  Campbell  v.  Crowley 
(Tex.  Giv.'App.)  D6  S.  W.  878;  Bulldtng  ft 
Loan  Ass'n  t.  Dailey  <Tex.  OIt.  Aj/p.)  8. 
W,  864 ;  Association  r.  Parham,  80  Tex.  Sl^ 
16  8.  W.  816.  Joseph  BC.  Dickson  testified 
that  in  February,  1S82,  be  had  had  large  ex- 
perience in  the  matter  of  the  homestead 
laws  of  Texas,  and  knew  sudi  laws;  that 
shortly  before  he  bought  the  $1,200  Better- 
ton  note  J.  B.  Bosley  told  him  that  be  (Bos- 
ley) bad  sold  a  piece  of  pn^iwrtgr  on  lAn 
Oak  street  to  W.  J.  Betterton;  thathewoold 
get  vendor's  Uen  notes  on  the  prop^tf  tor 
81,700,  and  wanted  to  know  wbethor  be 
(Dickson)  could  cash  them ;  tbat  he  told  Bee- 
if  the  title  was  good,  and  the  pn^crty 
satlBfactory,  hla  aunt,  Mrs.  Morrill,  would 
buy  the  notes;  tbat  he  Inquired  about  tin 
value  of  the  property,  and  took  the  mattv 
up  with  Mrs.  Morrill ;  Out  afterwards  Bos- 
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ley  ealled  agalo,  and  be  (Dickson)  told  him 
that  UiBL  HwrUl  was  willing  to  cash  Better- 
ton's  note  on  tbe  property  for  $1,200;  that 
Bosley  eiqpressed  himaelf  satlBfied,  and  re- 
quested him  (Dldkson)  to  draw  up  the  pa- 
pers, which  he  did;  that  after  the  papers 
were  drawn  op  be  gave  them  to  Bosley,  who 
broo^  them  imct  to  him  signed  up,  and 
that  be  (Dickson)  did  not  qteak  to  Betterton 
about  tbe  matter;  that  he  never  suggested 
to  Bosley  anything  about  deeding  the  prop- 
erty to  Betterton,  nor  suggested  any  scheme 
to  him  about  putting  a  loan  on  bis  home- 
stead, and  never  fixed  any  ancb  scheme  In 
Us  Ufe;  that  when  he  cashed  the  91,200 
note  Bosley  told  him  tliat  be  had  sold  toe 
property  to  Betterton,  and  be  believed  Boe- 
ley  was  acting  In  good  faith,  and  believed 
toe  deed  and  note  to  be  absolutdy  what  tbs^ 
appeared  to  be;  that  when  he  went  out  to 
see  toe  property,  before  toe  loan,  Boriey  told 
blm  It  waa  his  (Bosley's)  hmnefltead,  and  he 
(DlckBGo)  knew  It  was  sacti  at  tlie  time  of 
the  loan,  and  that  Bosley  and  his  tomlly 
were  llTlng  on  It  J.  B.  Bosl^  testlfled  that 
be  met  Mr.  ZHcikson  on  tho  street,  and  told* 
hlm  be  wanted  to  borrow  yi,2O0  <m  his 
faomestead  on  Live  Oak  street;  that  Dickson 
went  oat  and  lo(fted  at  the  property,  and 
aald  be  would  let  bim  (Bosley)  have  aa  much 
as  tl^nO;  that  Dkikson  suggeeted  to  talm  tbat 
in  OTder  to  get  toe  loan  lie  (Bosley)  would 
have  to  make  a  deed  to  a  tolrd  parly,  and 
suggesHed  Mr.  Betterton;  toat  the  V1,6S0  re- 
cited to  the  Betterton  deed  aa  paid  In  cash 
was  put  to  the  deed  In  tbat  way  at  Mr.  Dick- 
son's sncgeetl<m;  that  be  (Boflley)  did  not 
then  know  that  a  man  and  wife  could  not 
give  a  straight  mor^Eage  on  their  homestead 
as  security  fw  a  loan ;  thdt  it  was  not  true 
toat  be  told  Diduran  that  he  had  sold  <a  eaa- 
tracted  to  sell  bis  hon^tead  to  W.  J.  Bet- 
terton,  etc.  Now,  while  the  above  and  other 
teatimoity  In  toe  record  is.  In  our  opinion, 
cODdoit  to  suiKOTt  the  Jury's  finding  toat 
toe  property  in  controveray  was  the  home- 
stead of  Bosley  and  wife,  and  so  known  to 
Dlckaon,  and  tbat  Didcscm  knew  toat  the 
cmveyance  to  Betterton  was  witoont  con- 
«lderatl<m.  and  merely  colorable,  and  intend- 
ed solely  tor  tbe  purpose  of  securing  a  loan 
by  defendante  In  error  on  their  homestead, 
yet  it  does  not  neceasarlly  Imply  that  Mr. 
Dl<^8on,  to  making  the  loan,  tiad  colluded 
with  J.  B.  Boeley  to  defraud  Mrs.  MorrllL 
Whether  or  not  Dickson  had  conspired  wito 
J.  B.  Bosley  In  making  the  loan,  with  the  in- 
tent to  deceive  and  defrand  Mrs.  Morrill, 
was  an  issuable  fact  under  the  evid^ce.  for 
tbe  determination  of  the  Jury.  It  was  so  re- 
garded by  toe  trial  court,  and  by  appropri- 
ate instructions  submitted  to  the  Jnry  for 
toelr  dedalon.  By  their  vradlct  the  Jury 
have  said  toat  no  such  oonq)lracy  was  &^ 
tered  toto^  and  no  sndi  totention  on  the  part 


of  Dlckaon  existed,  and  toese  conduslonB 
are  sustained  hy  the  eridenee. 

Tbe  court  did  not  err  in  refusing  to  set 
aside  the  verdict  and  grant  platotiif  In  error 
a  new  trial  on  toe  ground  that  she  bad 
shown  title  to  toe  property  in  controversy 
by  limitation.  PlaintUC  In  error  never  oc- 
cupied toe  property  herself,  and  whetoor  the 
tenants  to  possession  were  ber  tenants  or 
tbe  tenanto  ot  Bosley  and  wife  was  a  dis- 
puted issue.  Tbat  issue  was  fairly  submit 
ted  to  toe  Jury,  and  toelr  finding  in  favor  of 
defendante  in  error  upon  It,  to  view  of  the 
evidence  contained  In  the  record,  is  conclu- 
sive upon  this  court  Nor  did  toe  court  orr 
In  refusing  to  submit  the  question  of  estop* 
pel,  tovoked  by  plaintiff  in  error.  The  evt 
doice,  to  our  opinion,  was  not  aufBdait  to 
authcnise  toe  submlssicm  of  toat  question, 
and  the  court  correctly  decltoed  to  ^ve  toe 
special  instruction  asked  relating  toereta 

Brror  is  ass^ned  to  the  vradict  of  the 
Jury,  In  toat  no  finding  was  made  and  stated 
thra^  as  to  toe  amount  of  toe  taxes  due 
toe  dty  of  Dallas  and  ll«i  claimed  upon  tbe 
property  to  controversy  to  secure  payment 
of  tlie  same.  As  has  been  seen,  toe  verdict 
<mly  disposed  of  toe  case  aa  to  toe  Issues  In- 
volved between  plaintiff  to  emn-  and  J.  B. 
Bosl^  and  wlf&  Judgment  howevw,  was 
rendered  by  the  court  In  favor  of  the  dty  of 
Dallas  for  toe  taxes  claimed,  with  a  fore- 
closure of  Its  lloi.  Tbat  toe  verdict  of  toe 
Jury  must  find  all  tbe  issues  nmde  by  the 
pleadings  and  evidence,  and  in  case  ta  a 
suit  for  debt  and  to  fOredose  a  lien,  toe 
court  has  no  power  to  enter  Judgment  of 
foredosure  of  such  lien,  unless  the  Jury,  1^ 
toelr  verdict,  has  made  a  finding  to  that  ^- 
fect  are  correct  propositltms  of  law.  Ab- 
lowlch  V.  Greenville  Nat  Bank,  06  Tex.  429, 
67  S.  W.  79,  881.  In  this  case,  however, 
there  was  never  any  controversy  as  to  toe 
right  of  toe  dty  of  Dallas  to  recover  ito  tax- 
es and  foreclose  Ite  lien  on  tbe  property 
toeretor.  Tbis  right  of  tbe  dty  waa  plead- 
ed by  all  parties,  and  the  Judgment  of  ttm 
court  recites,  to  effect,  that  it  was  admitted 
on  toe  trial.  If,  however.  It  be  conceded 
toat  it  was  a  fact  to  be  determined  and  stat- 
ed in  the  verdict  of  toe  Jury,  still  we  are  of 
the  opinion  toe  case  should  not  be  reversed. 
The  property  waa  adjudged  to  be  toe  prop- 
erty of  Bosley  and  wife,  and  the  lien  fwe- 
dosed  on  it  as  such.  No  Judgment  against 
plaintiff  In  error  for  taxes  was  rendered, 
and,  as  the  property  upon  which  the  Hen 
was  foreclosed  was  recovered  by  defendante 
in  error,  Mrs.  Morrill  has  no  ground  of  com- 
plaint on  account  of  toe  error  pointed  out. 
Such  error  was  harmless,  so  far  as  she  is 
concerned,  and  defendante  in  error  have  not 
complained  of  It  in  this  court. 

Tbe  Judgment  of  toe  court  below  is  af- 
firmed. 
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SHSLL1I7  T.  NOLEN  et  aL* 
(Court  of  Oiril  AppeaU  of  Texas,  Feb.  22, 
1905.  On  Bebearing,  Ma7  3,  1005.) 

1.  Bankbuptot— Fbaudulsnt  Convetanos— 
Suit  bt  Tbustee. 

Under  Bankr.  Act  Jolv  1, 1898,  e.  541,  f  70, 
wbd  "e."  80  StaL  566  lU.  S.  Comp.  St  1901, 
p.  8451],  proTiding  that  the  trustee  may  avoid 
any  transfer  by  the  bankrupt  of  hia  property 
which  any  creditor  of  the  bankrupt  might  hare 
avoided,  and  may  recover  the  property  m  trans- 
ferred, or  its  value,  from  the  person  to  whom  It 
was  transferred,  nnless  ba  was  a  bona  fida 
holder  for  valne  prior  to  the  date  of  the  ad- 
jndicationt  a  trustee  in  bankruptcy  may  recover 
property  alleged  to  belong  to  the  commnnity 
estate,  and  to  have  been  conveyed  to  the  bank- 
rupt's wife  prior  to  the  bankruptcy  act,  and 
by  her  conveyed  to  defendants,  pursuant  to 
a  conspiracy,  b^n  before  the  enactment  of  the 
act,  and  continuing  to  the  institution  of  the  suit, 
to  conceal  it  from  the  trustee,  and  avoid  its  be- 
b^^bjected  to  the  payment  of  Hie  bankn^ffe 

2.  BviDSitoK— Deoubationb  or  Bahkbuft. 

In  a  suit  by  a  trustee  in  bankruptcy  to 
cover  property  alleged  to  have  been  omveyed 

{tursuant  to  a  conspiracy  to  defraud  his  cred- 
tors.  testimony  is  admissible  that  the  bankrupt 
stated  to  witnesses  that  the  proi)erty  in  con- 
troversy was  his,  and  that  he  placed  it  In  hii 
wife's  name  to  prevent  his  creditors  from  aub- 
jecting  it  to  the  payment  of  debts. 

3.  Witnesses  —  CosonjNiOATiOHa  with  Pcb- 
sons  SincB  Dbceasbd. 

In  a  suit  by  a  trustee  In  bankruptcy  to  re- 
cover  properly'  allied  to  have  been  conveyed 
through  the  bankrupt's  wife  to  defraud  credit- 
ors, a  witness  who  is  not  a  party  Is  not  Incom- 
petent to  testify  to  conversations  had  with  tiie 
wife,  since  deceased,  under  Sayles'  Ann.  Gtr.  St. 
art  2302,  relating  to  testimony  in  actions  by  or 
against  executors,  the  suit  not  being  agalnat 
defendant  as  an  executor. 

4.  Bankbuptot  —  Pzudxng  —  Gums  or 
Gbeditobs. 

A  trnstee  in  bankruptcy  sning  under 
Bankr.  Act  July  1,  1898,  c.  541,  {  70,  subd. 
"e."  30  Stat  5G5  [U.  S.  Comp.  St.  1901,  p. 
84511,  to  recover  property  of  the  bankrupt  at- 
legea  to  have  been  conveyed  in  fraud  of  credit- 
ors, must  allege  the  amount  of  the  claims  of 
creditors  who  were  such  at  the  time  the  fraud- 
ulent conveyances  were  made,  and  that  the  as- 
■eta  of  the  bankrupt  estate  In  nis  hands  were  in- 
sufficient to  pay  them. 

Error  from  District  Court,  Travis  County; 
Geo.  Calhoun,  Judge. 

Action  by  George  B.  Shelley,  trustee  In 
bankruptcy  of  the  estate  of  Andrew  J.  Helss- 
ner,  against  8.  F.  Nolen  and  others.  Judg- 
ment for  defendants,  and  plalntUf  brings  er- 
ror. Beversed. 

The  statement  of  the  nature  and  result  of 
the  suit  In  plaintiff  In  error's  brief  appears 
to  be  substantially  correct,  and  la  as  follows: 

'*Thi8  suit  was  originally  filed  by  George 

5.  Shelley,  trustee  of  the  estate  of  Andrew 
Jackson  Helssner,  bankrupt,  on  the  24tb  day 
of  May,  1902,  against  the  defendants  S.  F. 
Nolen,  Adolph  Trautwein,  Jr.,  and  H.  G. 
Nolen.  The  plaintiff  alleged  In  bis  amended 
original  petition,  filed  April  16,  1904,  that  on 
the  30th  day  of  September,  1899,  Andrew 
JadESon  Helssner,  now  deceased,  filed  In  tihe 

^taoKtA  rehearing  denied  Jtue  it,  UOB. 


District  Court  of  the  United  States  for  tbe 
Western  District  of  Texas,  at  Austin.  Us  pe- 
tition in  bankruptcy,  and  on  the  6th  day  of 
October,  1899,  was  duly  adjudged  a  bank- 
rupt by  the  said  court,  and  the  plaintiff  was 
thereafter  duly  appointed  trustee  of  said 
bankn^t;  and  qualified  as  such  trustee,  and 
has  ever  since  acted  and  is  now  acting  as 
such  trustee,  and  as  such  has  brought  this 
suit   Plaintiff  furtiier  alleged  on  or 

about  the  15th  day  of  February,  1898,  said 
Andrew  Jadrson  Helssner,  bdng  at  that  ttan* 
Insolrent,  and  a  debtor  of  Tarlons  creditors 
■nentkmed  In  hfs  sehedule  In  bankruptcy,  had 
one  G.  D.  Helssner  and  wife  cooTey  to  his 
wife,  B^ra  Helssner.  01.9  acres  of  land  in 
TraTia  coonly,  Texas,  being  one  of  tbe  tracts 
In  coDtroversy  In  this  suit;  Uiat  the  con- 
sideration for  said  land  was  tbe  sum  of  J32t>, 
the  community  property  of  said  Andrew 
Jacftson  Heissner  and  his  saU  wlCe,  Myn 
Htissner,  but  that  the  title  to  said  property 
was  taken  in  the  name  of  said  Bfyra  Helss- 
ner as  her  separate  property;  and  that  the 
said  conveyance  to  the  said  Myn.  H^tataa 
was  made  in  fraud  of  the  creditors  of  said 
Andrew  Jaeks<m  HelBsner.  and  for  the  pur- 
pose of  placing  said  pnqierty  b^md  tike 
reach  of  said  creditors,  by  reason  whereof 
the  title  to  the  said  propor^  never  passed  to 
the  said  Myra  Helssner  as  her  separate  pn^^ 
erty,  but  the  same  became  and  was  the  com- 
munity property  of  herself  and  hn  said  bus* 
band,  Andrew  Jackson  Hetasnv,  and  eo  re^ 
malned  up  to  tiie  time  of  the  death  of  the 
said  Myra  Heismier  and  Andrew  Jacikson 
Heissner.  Plaintiff  further  alleged  titat  on 
or  about  the  2Bth  day  of  January,  ISns*  whilst 
the  Said  Andrew  Jackson  Hetssncr  was  tai- 
solrant  and  indebted  to  tbe  creditors  men- 
tioned In  his  schedule  In  bankruptcy,  he  had 
one  El  W.  Hondon  .oonr^  to  H.  O.  Nolen 
617%  eoes  of  land  In  TniTis  county,  Texas, 
being  the  other  tract  of  land  In  controversy 
in  this  smt;  and  that  the  consldoation  ftr 
ssld  conveyance  was  the  sum  of  91,000;  the 
community  property  of  said  An&tvw  JatA- 
Bon  Helssner  and  his  wife,  Myra  Helsanv, 
which  was  paid  to  the  said  Hemdon  l^*  the 
said  Andrew  Jackson  Helssner  with  tbe 
agreement  and  understanding  between  the 
said  Andrew  Jac&son  Helssner  and  the  said 
H.  0.  Nolen  that  said  propel  was  the  com- 
munity iffopezty  of  said  Andrew  Jadtson 
Heissner  and  wife,  but  that  the  title  shonld 
be  taken  In  the  name  of  said  H.  G.  Nolen; 
and  that  thereafter,  on  the  14th  day  of  April, 
1898,  the  said  H.  a  Nolen,  Joined  by  his 
wife,  conveyed  the  said  aforesaid  property  to 
Myra  Helssner  as  hv  s^tarate  pnqterty,  Init 
that  tiiere  was  in  fact  no  conslderatiim  tm 
such  transfer  save  and  except  11,000  paid  by 
the  said  Andrew  Jackson  Heissner  to  tiw  said 
B.  W.  Hemdon;  and  tliat  tbe  said  two  con- 
veyances  were  made  for  the  purpose  of  de- 
frauding the  creditors  of  said  Andrew  Jad- 
son  Helssner,  and  of  placing  the  aforesaid 
property  beyond  the  reach  of  said  cxedltcn; 
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and  that  said  property  waa  In  tnttl)  and  In 
fiict,  from  the  date  of  conveyance  to  tbe  uld 
H.  G.  Nolen.  op  to  and  at  tbe  death  of  the 
«ald  Myra  HalBBner  and  Andrew  Jackson 
HelBmer.  the  commnnlty  property  of  the  said 
Andrew  Jackson  Helaaner  and  his  said  wife. 
Plaintiff  further  alleged  that  thereafter,  on, 
to  wit,  tbe  22d  day  of  June.  1899,  the  said 
Ifyra  Heissner,  being  at  that  time  on  her 
deathbed,,  executed  hw  last  will  and  testa- 
ment, whereby  she  bequeathed  to  S.  F.  No* 
len,  her  brother,  all  of  the  property  belong- 
Ing  to  her,  both  reel  and  personal,  and  on 
the  same  day  the  said  Myra  Heissner  died; 
that  at  the  time  said  will  was  made  the  said 
Myra  Heissner  stated  to  the  said  S.  F.  Nolen 
and  the  subscribing  witness  to  said  wlU,  and 
to  all  paeons  who  were  present  when  said 
will  was  executed,  that  said  bequest  of  i«op- 
erty  was  for  the  purpose  of  securing  said 
property  to  her  husband,  Andrew  Jackson 
Heissner,  from  the  claims  of  his  creditors, 
and  that  said  8.  F.  Nolen  was  to  hold  said 
proper^  for  the  said  Andrew  Jackson  Heiss- 
ner nntll  anch  time  as  said  Andrew  Jackson 
Heissner  shonld  demand  a  couT^ance  of  the 
same  to  him,  and  tbe  said  S.  F.  Nolen  ac- 
cqtted  said  bequest  with  said  understanding 
and  agreement;  that  in  said  will  said  S.  F. 
Nolen  waa  made  Independent  executor:  and 
that  said  will  has  been  duly  probated,  and 
the  said  S.  F.  Nolen  has  taken  possession  of 
all  the  property  here  in  controversy.  Plain- 
tiff further  alleged  that  the  aforesaid  acts  of 
placing  the  aforesaid  property  In  tbe  name 
of  Myra  Heissner  and  the  making  of  the 
aforesaid  will  placing  the  title  to  said  prop- 
erty in  the  name  of  8.  F.  Nolen  were  done 
with  the  fraudulent  Intent  and  design  of 
placing  said  property  beyond  the  reach  of 
the  creditors  of  Andrew  Jackson  Heissner, 
and  for  the  purpose  of  preventing  said  cred- 
itors from  applying  the  same  to  the  pay- 
ment of  their  debts,  and  that  the  said  Myra 
Heissner  and  the  said  Andrew  Jackson 
Heissner  and  the  said  S.  F.  Nolen  were  all 
parties  to  said  fraudulent  design  and  Intent, 
and  that  all  of  the  aforesaid  acts  were  done 
in  pursuance  of  the  aforesaid  design  and  In- 
tent and  constitute  a  single  object  and  con- 
spiracy of  defrauding  the  creditors  of  said 
Andrew  Jackson  Heissner.  Plaintiff  further 
alleged  that  in  pursuance  of  said  fraudulent 
design,  purpose,  and  couE^lracy  the  said  An- 
drew Jackson  Heissner  subsequent  to  the 
death  of  his  said  wife,  Myra  Heissner,  filed 
his  petition  in  bankruptcy  as  aforesaM,  for 
the  purpose  of  securing  a  discharge  from  his 
said  debts,  and  with  the  intention,  after  se- 
curing such  discharge,  of  taking  a  reconvey- 
ance of  said  property  from  said  B.  F.  Nolen 
to  himself,  and  thereafter,  and  prior  to  the 
granting  of  such  discharge,  the  said  Andrew 
Jackson  Heissner  died.  Plaintiff  further  al- 
leged that  subsequent  to  tbe  death  of  tbe 
said  Andrew  Jadcson  Heissner  and  the  death 
of  his  said  wife,  and  in  further  pursuance  of 
said  fraudulent  scheme  and  conspiracy,  the 


said  8.  F.  Noltti  oc^odlng,  conniving,  con- 
federating, and  oonapiilng  with  Adolpb 
Trautwein,  Jr.,  and  H.  0.  Nolan,  and  each 
and  all  of  the  said  parties  having  notice  and 
knowledge  of  tbe  aforesaid  scheme  and  con- 
spiracy to  defraud  the  creditms  of  Andrew 
Jackson  Heissner,  for  tbe  purpose  of  perpetu- 
ating the  aforesaid  flraud,  and  for  tbe  pur- 
pose of  placing  all  the  property  herein  de- 
scribed beyond  the  reach  of  the  creditors  of 
said  Andrew  Jackson  Heissner,  and  for  the 
firaudulent  purpose  of  placing  all  of  the  prop- 
erty  here  in  controversy  beyond  the  reach 
of  this  plaintiff,  as  trustee  In  bankruptcy  for 
said  creditors,  a!hd  for  the  purpose  of  fraudu- 
lently and  falsely  claiming  and  asserting  that 
the  said  Adolph  Trautwein,  Jr.,  and  H.  O. 
Nolen  were  and  are  innocent  purchasers  of 
said  property,  did  enter  into  a  fraudulent 
conspiracy  with  one  another,  In  pursuance 
of  which  the  said  8.  F.  Nolen  has  conveyed  a 
part  of  tbe  property  here  in  controversy  to 
H.  O.  Nolen  fraudulently  and  without  con- 
sideration, and  has  conveyed  another  part  of 
said  property  fraudulently  and  without  con- 
sideration to  Adoiph  Trautwein,  Jr.;  and 
that  the  conveyances  of  the  aforesaid  proper- 
ty to  said  Adolph  Trautwein,  Jr.,  and  the 
said  H.  O.  Nolen  were  both  made  with  tbe 
full  knowledge  on  tbelr  part  of  all  of  tbe 
facts  hereinbefore  set  forth,  and  specially 
with  tbe  knowledge  that  said  property  was 
the  community  proper^  of  said  Andrew 
Jackson  Heissner  and  bis  said  wife,  Myra 
Heissner,  and  with  a  full  knowledge  of  the 
manner  In  which  and  the  purpose  for  which 
the  aforesaid  will  of  Myra  Heissner  In  favor 
of  S.  F.  Nolen  had  been  executed.  Plaintiff 
further  alleged  that  upon  the  adjudication  of 
the  bankrupt  herein  the  title  to  the  property 
here  In  controversy  vested  In  plaintiff,  as 
trustee  of  the  said  Andrew  Jackson  Heiss- 
ner, and  that  by  reason  of  the  facts  herein- 
before alleged  none  of  the  defendants,  by 
reason  of  the  conveyances  to  them,  have  ac- 
quired any  title  to  said  property,  but  that 
all  of  said  property  belongs  to  the  estate  of 
said  bankrupt,  and  the  creditors  of  said  bank- 
rupt had  no  notice  of  the  fraudulent  acts 
chained  herein,  and  by  reasonable  diligence 
could  not  have  discovered  same  until,  to  wit, 
about  the  thirty  days  prior  to  the  filing  of 
the  original  petition  In  this  cause. 

"Plaintiff  further  alleged  that  tbe  reason- 
able value  of  the  use  and  occupancy  of  said 
two  tracts  of  land  was  at  the  time  of  the 
fraudulent  conveyance  of  tbe  same,  and  has 
.been  ever  since,  the  sum  of  $1  per  acre  per 
annum,  and  that  by  reason  of  the  aforesaid 
fraudulent  conveyance  and  the  conspiracy  to 
defraud  the  creditors  of  said  bankrupt  the 
plaintiff  has  been  deprived  of  the  possession 
of  said  two  tracts  of  land  ever  since  the 
adjudication  of  bankruptcy  of  said  Andrew 
Jackson  Heissner  and  of  the  use  and  oc- 
cupancy of  same;  by  reason  whereof  he  has 
been  damaged  In  the  sum  of,  to  wit,  $2,000. 
Plaintiff  further  alleged  Uhat  one  of  aald 
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tracts  of  land,  containing  91.9  acres,  and 
fraudulentJy  conTeyed  to  Adolph  Trautweln, 
Jr.,  was  at  the  time  of  said  conveyance  of 
tbe  market  value  of  $10  acre,  and  of  the 
a^^i^ate  value  of  ^19,  and  that  tbe  other 
tract,  containing  617%  acres  of  land,  fraud- 
ulently conveyed  by  said  S.  F.  Nolen  to  H. 
G.  Nolen,  -was  at  the  time  of  said  conveyance 
of  the  market  value  of  f  6  per  acre,  and  of  tbe 
ai^^gate  value  of  |S,105,  and  that  by  rea- 
son of  the  aforesaid  fraudulent  conveyances 
plaintiff  has  been  damaged  In  the  aforesaid 
Bums  of  money;  and,  in  the  event  that  the 
plaintiff  be  held  not  entitled  to  recovw  said 
land  from  defendants  Adolph  Trautweln,  Jr., 
and  H.  G.  Nolen,  then  in  that  event  be  have 
judgment  against  the  said  S.  V.  Nolen  for  the 
value  of  the  two  several  tracts  of  land  con- 
veyed by  him  to  said  Joseph  Trautweln,  Jr., 
and  the  said  S.  F.  Nolen.  In  conclusion 
plaintiff  prayed  that  In  his  capacity  as  trus- 
tee of  tbe  estate  of  Andrew  Jackson  Helssner, 
bankmpt,  he  have  Judgment  for  the  recovery 
of  the  aforesaid  real  estate  from  all  of  the 
defendants,  together  with  his  damages  for 
the  use  and  occupation  of  the  same,  and  tbe 
cancellation  of  tbe  aforesaid  fraudulent  con- 
veyances, or.  If  it  be  found  that  the  said 
Adolph  Trautweln,  Jr.,  and  the  said  H.  a 
NoI«i  dia  not  participate  in  the  fraud  of  the 
said  8.  F.  Nolen  In  attempting  to  place  the 
said  two  tracts  of  land  beyond  the  reach  of 
creditors  of  Andrew  Jackson  Helssner,  then 
In  that  event  he  have  judgment  against  the 
said  8.  F.  Nolen  tot  the  ralm  cf  said  two 
tracts  of  land. 

"The  defendant  8.  F.  Nolen  answered  as 
follows:  (1)  General  demurrer.  <2)  Special 
demurrers.  (8)  Plea  alleging  misjoinder  of 
parties  defendant  and  misjoinder  of  causes  i 
of  action.  (4)  General  dMilal.  (S)  Plea  set- 
ting up  two,  three,  four,  and  five  years'  sta^ 
utes  of  limitation.  (6)  Said  defendant  fur- 
ther answered  that  Andrew  Jackson  Helssner 
is  dead,  and  that  the  said  Myrd  Helssner  Is 
dead,  and  plaintiff  claims  by  and  through  tbe 
said  Andrew  Jackson  Helssno-  and  throu^ 
said  Myra  Helssner,  and  that  tiiese  defend- 
ants claim  through  them  also,  and  that,  If 
the  said  Andrew  Jackson  Helssner  commit- 
ted the  acts  of  fraud  alleged  by  plaintiff, 
then  tbe  said  Andrew  Jackson  Helssner,  if 
alive,  would  be  estopped,  and  the  plaintiff,  as 
his  legal  representative,  la  estopped,  from 
taking  advantage  of  same,  and  that  as  be- 
tween him  and  his  wife,  Myra  Heisaner,  they 
are  bound  by  said  acts.  (7)  Defendant  far- 
ther answered  that  the  said  Andrew  Jackson 
Helssner  was  finally  discharged  as  a  bank- 
rupt on  the  20th  day  of  April,  1900,  and  that 
this  suit  was  not  brought  within  two  years 
from  that  date,  and  therefore  plaintiff  cannot 
recover  herein.  (8)  Defendant  further  an- 
swered that  he  and  those  under  and  through 
whom  he  deralgns  title  to  the  lands  in  con- 
troversy committed  no  acts  of  fraud,  and  he 
specially  denies  all  such,  and  says  If  said 
Myra  Helssner,  Andrew  Jackson  Heisaner, 


H.  G.  Nol^  and  A.  Trautweln,  Jr..  committed 
any  acts  of  fraud,  he  is  not  aware  of  It 
and  was  no  party  to  it;  that  he  owned  said 
lands  good  and  perfect  title,  without  any 
knowledge  of  any  fraud  at  tbe  time  of  tbe 
disposal  of  same  to  tbe  said  H.  C.  Noloi 
and  A.  Trautweln,  Jr.;  that  he  was  an  In- 
nocent owner  and  holder  of  said  land  up  to 
tbe  date  of  his  sale  thereof  to  said  H.  <X 
Nolen  and  A.  Trautweln,  Jr.,  and  that  fh« 
plaintiff  therefore  is  not  entitled  to  recovnr 
any  judgment  herein  against  him. 

"Defendant  H.  G.  Nolen  answered  In  this 
cause  as  follows:  (1)  General  demurrer.  (2) 
Special  demurrera.  (3)  Special  demurrer  ai- 
ling misjoinder  of  parties  defendant  and 
misjoinder  of  causes  of  action.  (4)  Spedal 
demurrer  Interposing  tbe  three  and  fonr 
years'  statute  of  limitation.  ^)  Defendant 
answered  specially,  denying  that  the  517^- 
acre  tract  was  ever  purchased  in  bis  name 
for  the  beneflt  of  Andrew  Jackson  Helasoer, 
and  denying  that  tbe  same  was  thereafter 
by  him  conveyed  to  Myra  Helssner,  wife  of 
Andrew  Jackson  Heiasner,  for  the  purpose  of 
defraucUng  the  creditors  of  Andrew  Jackson 
Helssner  and  placing  said  land  beyond  their 
reach,  and  alleging  that  said  land  was  pur- 
chased from  said  B.  W.  Hemdon  by  himself 
and  paid  for  with  his  own  money,  and  that 
the  same  was  thereafter  sold  by  bim  to  Myra 
Helssner,  and  that  the  pnrcbase  money  for 
same  was  paid  to  him  hr  the  said  Myn 
Helssner,  and  was  her  separate  property: 
that  defendant  denies  that  the  said  will  of 
Hyra  Heisaner  was  made  for  the  purpose  of 
perpetrating  said  fraud  and  of  keeping  said 
land  beyond  the  reach  of  the  creditors  <tf  An- 
drew Jacks<»i  Helssner,  and  denying  the 
I  same  was  made  In  any  secret  trust  or  nn- 
derstanding  in  favor  of  Andrew  JaAson 
Helssner;  and  defendant  further  alleged  that 
the  said  SlT^acre  tract  was  purchased  by 
bim  on  April  S,  1902,  from  8.  F.  Nolen  in  good 
faith,  and  that  be  paid  to  the  said  &  P. 
Nolen  the  sum  of  (760,  and  assumed  the  pay- 
ment of  a  certain  note  for  $500;  and  that 
tblB  defendant  purchased  said  land  without 
notice  or  knowledge  of  any  facts  affecting 
the  right  of  the  said  S.  F.  Nolen  to  convey 
same  to  bim,  and  that  he  was  not,  and  never 
has  been,  a  -  party  to  any  frandnleht  con- 
spiracy vrith  Adolph  Trautweln,  Jr.,  8.  F. 
Nolen,  Myra  Helssna*,  and  A.  J.  Helssner  to 
dqfraud  the  creditors  of  Andrew  Jackson 
Helssner;  and  that  the  allegations  In  plain- 
tiff's petition  were  falsely  and  fraudulently 
made  for  the  purpose  of  conferring  Jurisdic- 
tion on  this  court  to  try  In  this  suit  the  va- 
rious and  separate  causes  of  action  here  In- 
volved. (8)  Defendant  further  answered, 
pleading  tbe  three  and  four  years*  statute  of 
limitation.  (7)  Defendant,  by  way  of  croaa- 
action,  asked  Judgment  against  8.  F.  Nolen 
upon  his  warranty  for  tbe  value  of  the  617^ 
acre  tract  in  case  the  same  should  be  re- 
covered by  plaintiff,  and  have  JndKment 
against  the  said  6.  F.  Nolen  for  whatever 
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Bum  of  mtmey  plaintiff  might  recoTW  against 
this  defendant  (8)  Defendant  further  an* 
swered  by  general  denial. 

"Defendant  A.  Traatweln,  Jr.,  answered  In 
iMa  cause  aa  follows:  (1)  General  demurrer. 
Ci)  Special  demmrers.  (3)  Special  demurrers 
alleging  misjoinder  of  (Mrtles  defendant  and 
misjoinder  of  causes  of  action.  (4)  Special 
demunw  Interposing  the  three  and  four 
years*  statute  of  limitation.  0S)  Defendant 
answered  Bpeclally,  admitting  that  on  the 
26th  day  of  April,  1002,  be  purchased  from 
8.  F.  Nolen  the  91.&-acre  tract  described  In 
plalntUTa  petition,  which  was  conveyed  to 
him  by  said  Nolen  on  that  date,  and  that 
said  Nolen  conveyed  this  land  to  Mm  In  con* 
alderetlon  of  the  sum  of  V4S9.G0  cash,  which 
was  at  that  time  paid  to  said  Nolen;  that  this 
defendant  bought  this  land  from  the  said 
Nolen,  and  paid  for  the  same,  relying  on  and 
belieTing  to  be  true  the  recitals  in  hte  dialn 
of  title,  showing  said  land  to  be  the  separate 
property  of  Myra  Heissner,  and  that  stae  had 
left  same  absolutely  and  unlncnmbered  by 
any  secret  trust  by  her  will  to  S.  F.  Nolen; 
that  at  the  time  he  paid  the  purchase  money 
be  was  wholly  without  knowledge  <nr  notice 
of  any  fact  showing  that  the  estate  of  A.  J. 
H^ssner,  or  the  creditors  of  same,  had  any 
claim  to  said  land,  and  that  he  bought  and 
paid  for  said  land  In  perfect  good  faith  with- 
out any  fraudulent  purpose  against  the  cred- 
itors of  said  A.  J.  HelBsnor,  and  without 
knowledge  ox  notloe  of  any  ^udulent  pur- 
pose on  the  part  of  8.  F.  Nolen,  H.  O.  Nolen, 
Myra  Heissner,  and  A.  J.  Heissner;  that  the 
all^tlMis  ot  plalntlfl's  petition.  In  so  far  aa 
they  Btete  facts  showing  that  this  defendant 
partidpated  in  any  conspiracy,  are  false,  and 
made  for  the  fraudulent  purpose  of  omfer- 
ring  Jurisdiction  on  this  court  to  try  In  this 
suit  the  various  causes  of  action  set  vp  here- 
in. Defendant  pleaded  specially  the  three 
and  four  years'  statute  of  limitation.  (7) 
I>efendant  pleaded  over  against  SL  F.  Nolen 
upon  his  warranty  for  the  value  of  said  land, 
and  for  Judgment  against  said  S.  F.  Nolen 
for  any  sum  of  money  which  plaintiff  might 
recover  of  this  defendant 

"On  the  19th  day  of  May,  1904.  this  cause 
came  od  for  trial,  and,  both  parties  having 
announced  ready  for  trial,  the  Jury,  having 
been  sworn.  -  was  duly  Impaneled,  and  the 
plaintiff  thereupon  offered  all  of  his  testi- 
mony In  chief  and  rested.  The  defendants 
all  thereupon  filed  In  writing  and  presented 
to  the  court  their  demurrers  to  the  evidence, 
and  the  court  after  first  overmllng  same, 
reconsidered  his  action,  and  entered  a  Judg- 
ment and  sustained  all  of  said  demurrers  to 
the  evidence,  and  thereupon  withdrew  the 
case  from  the  Jury,  and  proceeded  to  enter 
a  final  Judgment  In  behalf  of  the  defend- 
ants." 

Junes  &  Telser,  for  plalntlfl  in  error. 
John  Dowell,  for  defendant  In  error  B.  F. 
Nol«i.  Gregory  &  Batts.  for  defendants  In 
CRW  H.  C  Nolen  and  Trautwsln. 


EIDSON,  J.  (after  steting  the  facts).  If 
the  plaintiff  in  error  was  not  authorized  to 
maintain  this  suit  under  the  United  States 
bankruptcy  law  of  1898.  then  the  Judgment 
of  the  court  below  was  correct,  and  should 
be  affirmed,  regardless  of  the  other  questions 
raised  In  the  recwd. 

The  deeds  of  conveyance  alleged  by  the 
plaintiff  in  error  to  be  fraudulent  are  a  deed 
from  B.  W.  Hemdon  to  H.  C.  Nolen,  conv^- 
Ing  the  51T)^cre  tract  out  of  the  Corbett 
Stevens  survey  described  in  plaintiff's  peti- 
tion, dated  the  2dth  day  of  January,  1898, 
and  filed  for  record  In  the  clerk's  office  of 
Travis  county,  Tex.,  January  26,  I88S;  deed 
from  H.  O.  Nolen  and  wife  to  Myra  Heissner 
conveying  the  same  trqct  of  land,  and  con- 
tatning  a  recital  of  the  consideration  of  yi,- 
000,  paid  by  Uyim  H^ssnor  of  taer  own  indi- 
vidual separate  money,  dated  the  14th  day 
of  April,  1898,  and  filed  for  record  on  the 
2lBt  day  of  Jmi^  1898;  and  deed  from 
George  D.  H^ssner  and  wife  to  Myra  Heiss- 
ner, conveying  91.9  acres  out  of  the  R.  S.  M. 
A.  de  la  Tnlla  survey  In  Travis  county.  Tex., 
the  same  tract  of  land  described  in  plaintiff's 
petition,  containing  the  recital  of  the  consld- 
oratlon  of  (820  paid  by  Myra  H^ssner  out 
of  her  own  individual  end  s^arate  mcmey, 
dated  February  8,  1896,  and  recorded  FebrOr 
ary  16,  1898. 

The  United  States  bankroptey  act  was  ap- 
proved Jtily  1,  1898,  and  ccmtalns  the  follow- 
ing provision  with  respect  to  the  time  when 
it  vronld  go  Into  ^ect:  "This  act  shall  go 
Into  full  force  and  ^eet  upon  Ite  passage: 
provided,  however,  that  so  petition  for  vt^nn- 
tary  bankruptcy  shall  be  filed  within  one 
month  of  the  inssage  there<^  and  no  petition 
for  involuntary  bankruptcy  shall  be  filed 
within  four  months  of  the  passage  thereof." 
Bankr.  Imw  1898;  p.  28,  c.  641,  80  Stet  500 
tU.  B.  Cnnp.  Bt  1901^  p.  3448].  Andrew 
Jackson  Heissner  filed  his  petitlcm  In  bank* 
ruptcy  on  the  80th  of  September,  1899.  and 
was  adjudicated  a  bankrupt  on  October  6, 
1890,  and  was  finally  discharged  April  20, 
1900,  and  this  suit  was  instttnted  on  the  24th 
day  ot  May,  1902. 

The  proviston  of  the  bankruptcy  law  relat- 
ing to  fraudulent  conveyances,  transfers,  etc., 
by  the  bankmp^  reads  as  follows:  TThat 
an  conveyances,  transfers,  asslgnmoito  or 
encumbzances  of  His  proper^  or  any  part 
thereof,  made  or  given  by  a  pera<m  adjudged 
a  bankrupt  imder  the  provisions  ot  this  act 
subseoaent  to  the  passage  of  this  act,  and 
within  four  months  pilw  to  the  filing  of  the 
petition,  with  intent  and  purpose  on  his  part 
to  Under,  d^y  or  defraod  his  creditors,  or 
any  of  them,  shall  be  null  and  v(rtd  as 
against  the  creditors  of  such  debtw,  except 
as  to  pnrdiasers  in  good  faith  and  for  a 
present  fair  conaideratifm;  and  aD  pnverty 
of  the  debtor  amveyed,  transferred,  assign- 
ed or  encumbtted,  as  aforesaid,  shall.  It  he 
be  adjodged  a  bankrupt  and  the  same  Is  not 
exempt  from  execution  and  UablUty  for  debts 
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by  the  law  of  big  domicile,  be  and  remain  a 
part  of  the  assets  of  the  estBie  of  the  bank- 
rupt, and  shall  pass  to  bU  said  trustee, 
wboee  duty  It  shall  be  to  recoTer  and  reclaim 
the  same  by  legal  proceedings  or  otherwise, 
for  the  benefit  of  the  creditors.  And  all  con- 
veyances, transfers  or  encumbrances  of  his 
property  made  by  a  debtor  at  any  time 
within  four  montbs  prior  to  the  filing  of 
the  petition  against  him  and  while  Insolvent, 
which  are  held  null  and  void  as  against  the 
creditors  of  such  debtor  by  the  laws  of  the 
itate,  territory  or  district  In  which  such  prop* 
erty  Is  situated,  shall  be  deemed  null  and 
void  under  this  act  against  the  creditors  of 
such  debtor,  if  be  be  adjudged  a  bankrupt 
and  such  property  shall  pass  to  the  assignee 
and  be  by  blm  reclaimed  and  recovered  for 
the  benefit  of  the  creditors  of  the  bankrupt" 
Bunkr.  Law  July  1,  1898,  c.  541,  |  67,  subd. 
"e,"  30  Stat  S&l  [U.  8.  Comp.  St  1801,  p. 
3449].  The  subdivision  qnoted  only  appUes 
to  conveyances,  transfers,  etc^  made  snbee* 
quent  to  the  passage  of  the  act,  and  within 
four  months  prior  to  the  filing  of  the  petition 
In  bankruptcy,  and  excludes  the  idea  that 
such  conveyances  made  prior  to  the  passage 
of  the  act,  or  prior  to  four  montbs  preceding 
the  filing  of  the  petition,  were  Intended  to  be 
embraced  within  Its  provisions.  As  stated  by 
Chief  Justice  Gaines  in  Dittman  t.  Weiss. 
87  Tex.  620,  30  S.  W.  863:  "It  Is  well  set- 
tled, as  a  general  rule,  that  one  who  claims 
property  which  has  been  conveyed  in  fraud 
of  creditors  by  a  title  derived  from  the  gran- 
tor subsequent  to  the  conveyance  cannot 
maintain  an  action  to  set  it  aside.  In  accord- 
ance with  this  rule  it  has  been  repeatedly  held 
in  this  court,  that  the  administrator  of  the 
estate  of  deceased  persons  cannot  recover 
property  fraudulently  conveyed  by  bis  Intes- 
tate." Wilson  V.  Demander,  71  Tex.  603,  8 
8.  W.  OTS,  and  cases  cited.  The  fraudulent 
conveyance  Is  valid  as  between  the  grantor 
and  grantee.  Though  void  as  to  creditors, 
they  cannot  avoid  it  except  by  legal  proceed- 
ings. Miller  V.  Koertge,  70  Tex.  162,  7  S.  W. 
681,  8  Am.  St  Rep.  587.  The  conveyances 
sought  to  be  set  aside  by  plalntifT  In  error, 
though  fraudulent,  place  the  title  to  the  prop- 
erty in  Myra  Helssner,  and  it  was  no  part 
of  the  bankrupt  estate  of  her  husband,  A.  J. 
Helssner;  and,  consequently,  no  title  was 
acquired  thereto  by  the  trustee  by  virtue  of 
the  bankruptcy  law  or  proceedings  thereun- 
der. The  trustee  of  the  bankrupt  derives 
bis  authority  to  set  aside  fraudulent  convey- 
ances made  by  the  bankrupt  alone  from  the 
bankruptcy  law,  and  be  can  maintain  only 
such  suits  for  tbat  purpose  as  that  law  gives 
him  specific  authority  to  bring  and  maintain. 
In  the  absence  of  such  authority  he  occupied 
the  same  relation  to  the  bankrupt's  estate  as 
an  administrator  to  bis  intestate's  estate,  or 
an  assignee  of  an  insolvent  to  the  latter's  es- 
tate. Wilson  V.  Demander,  supra;  Dittman 
V.  Weiss  Bros.,  supra.  We  therefore  con- 
clude that  tba  plaintiff  la  error  bad  no  legal 


authority  to  irmiiitflfn  this  action.  This  con- 
clusion renders  it  unnecessary  for  us  to  con- 
sider or  pass  upon  the  other  questlone  pre- 
sented. Thwe  being  no  reversible  error  In 
the  record,  tba  judgment  ot  the  court  below 
Is  affirmed. 
Affirmed. 

On  Rehearing; 

On  a  former  day  of  this  term  of  the  court 
the  Judgment  of  the  court  below  In  tbls  case 
was  affirmed,  and  the  case  is  now  before 
us  on  motion  for  rehearing.  On  the  original 
opinion  the  case  was  disposed  of  on  tbe 
ground,  as  contended  by  defendants  In  error, 
tbat  plaintiff  In  error  was  not  entitled  to 
maintain  tbls  action  under  the  United  States 
bankruptcy  act  of  ISBS,  because  tbe  convey- 
ances sought  to  be  set  aside  for  fraud  were 
made  prior  to  said  act  golns  into  ^ect,  and 
not  within  four  montbs  next  preceding  thu 
filing  of  the  petition  by  the  bankrupt  asking 
to  be  adjudged  a  bankrupt  We  reached  this 
conclusion  upon  the  impression  that  subdi- 
vision "e."  art  67,  c.  541.  of  said  act  of  July 
1,  1898^  ao  Stat  664  [U.  S.  Oomp.  St  1901,  p. 
3449]  was  the  only  provision  In  tbe  act  re- 
lating to  tbe  right  of  the  trustee  to  maintain 
a  suit  for  tbe  proper^  conveyed  In  this 
character  of  cases.  In  this  Impresalfm,  up- 
on furtber  examination  of  the  act,  we  find 
we  were  mistaken.  Bubdlvlaion  "e,"  {  VK 
c  641,  Bsnkr.  Act  July  1.  1898,  30  Stat 
666  [U.  8.  Comp.  Bt  1801,  p.  3461],  reads  as 
follows:  "The  bnstee  may  avoid  any  trans- 
fer by  the  bankmpt  of  his  proper^  which 
any  creditor  of  such  bankrupt  mls^t  have 
avoided,  and  may  recover  tbe  property  so 
transferred  or  Its  value  from  tbe  person  to 
whom  It  was  transfeired,  unless  be  was  a 
bona  fide  bolder  for  value  prior  to  tbe  date 
of  tbe  adjudication.  Such  property  may  be 
recovered  or  Its  value  collected  from  wboerer 
may  have  received  It  except  a  bona  fide 
holder  for  value.  For  the  purpose  of  such 
recovery  any  court  of  bankruptcy  as  here- 
inbefore defined,  and  any  state  court  which 
would  have  had  Jurisdiction  if  baxdcmptcy 
had  not  intervened,  shall  have  concurrent 
Jurisdiction."  In  our  opinion,  this  provi- 
sion of  tbe  act  authorises  tbe  trustee  in 
bankruptcy  to  maintain  actions  based  upon 
transactions  of  the  character  pleaded  by 
plaintiff  In  error  In  bis  petition.  WhUe  it 
is  true  that  the  conveyances  made  to  tbe 
wife  of  the  bankrupt  were  executed  prior 
to  the  enactment  of  the  bankruptcy  act  of 
1886,  it  Is  alleged  in  the  petition  of  plaintiff 
in  error  that  the  property  embraced  In  such 
conveyances  belonged  to  the  community  es- 
tate of  the  bankrupt,  Andrew  Jackson  Helss- 
ner, and  his  wife,  Myra  Helssner,  and  that 
said  conveyances  were  made  without  any 
consideration,  and  for  the  purpme  of  placdng 
said  property  beyond  tbe  readh  of  the  bank- 
rupt's creditors;  and  that  the  true  title  to 
the  property  was  concealed,  and  continued  to 
be  so  concealed.  In  this  mannw  up  to  tba 
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death  of  the  bankrupt's  wife,  Myra  Helss- 
ner;  tbat  the  saia  Myra  Etelssner  on  the  22d 
June,  1808,  and  while  on  her  deathbed.  de> 
vised  the  said  property  to  S.  F.  Noloi,  her 
brother,  and  one  of  the  defendants  In  emw, 
and  that  this  was  done  for  the  purpose  of 
securing  said  property  to  her  husband,  the 
said  Andrew  Jackson  Helssner,  free  from 
tlie  claims  of  his  creditors;  that  the  wUl 
named  the  said  S.  F.  Nolen  as  executor  there- 
of«  and  that  It  was  the  understanding  and 
^re«ntet  by  and  between  the  said  Myra 
HelBsner,  8.  P.  Nolen,  and  Andrew  Jack- 
son Hdsmer  tiiat  he,  tiie  said  Nolen,  should 
hold  said  property  for  the  said  Andrew  Jack- 
son Helssner  until  such  time  as  he  should 
demand  a  conveyance  of  same  to  him;  that 
the  said  Nolen  accepted  the  bequest  with 
eald  understanding,  and  impressed  with  said 
tmst;  and  that  after  the  death  of  the  said 
Myra  Helssner  the  said  will  was  duly  pro- 
bated, and  the  said  Nolen  duly  qualified  as  j 
Independent  executor  of  said  will.   It  Is  fur^ 
ther  alleged  in  said  petition  that  the  said 
Andrew  Jackson  Helssner,  Myra  Helssner, 
and  S.  F.  Nolen  were  parties  to  and  acted 
together  in  the  fraudulent  design  to  place 
said  property  beyond  the  reach  of  the  cred- 
itors of  the  said  Andrew  Jackson  Helssner, 
and  that  all  the  aforesaid  acts  were  done  in 
pursuance  to  thp  aforesaid  design  and  in- 
tent, and  that  they  constituted,  in  effect,  a 
single  object  and  conspiracy  to  defraud  the 
credltora  of  the  said  bankrupt,  Andrew  Jack- 
son Helssner.   It  was  further  alleged  in  said 
petition  that  in  further  pursuance  of  the 
Bald  fnindulent  design,  purpose,  and  conspir- 
acy the  said  Andrew  Jackson  Helssner,  sub- 
sequent to  the  death  of  the  said  Myra  Helss- 
ner, and  on  the  SOth  day  of  September,  1889, 
filed  bis  petition  In  bankruptcy  for  the  pur- 
pose of  securing  a  discharge  ttom  his  debts, 
and  with  the  Intentltm,  after  securing  such 
discharge,  of  taking  a  reconveyance  of  said 
property  to  himself  from  said  Nolen,  and 
that  tbweafter,  and  prior  to  the  granting  of 
BDcb  discharge,  the  said  Andrew  Jackson 
Helssner  died;  and  tbat  after  the  death  of 
the  said  Myra  Helssner  and  Andrew  Jackson 
Helssner,  and  In  further  pursuance  of  said 
fraudulent  scheme  and  conspiracy,  the  said 
S.  F.  Kolen  colluding,  conspiring,  and  con- 
federating with  Adolph  Trautwein,  Jr.,  and 
H.  G.  Nolen,  the  other  defendants  In  error  ; 
herein,  each  and  all  of  them  having  notice  of  I 
the  aforesaid  fraudulent  scheme  and  con-  j 
splracy  to  defraud  the  creditors  of  Andrew  j 
Jackson  Helssner,  and  each  and  all  of  the  j 
said  parties  colluding,  conniving,  confederat-  j 
Ing,  and  conspiring  with  one  another  for  the 
purpose  of  perpetuating  the  aforesaid  fraud, 
and  for  the  purpose  of  placing  all  of  said 
property  described  In  said  petition  beyond 
the  reach  of  the  creditors  of  the  said  Andrew 
Jackson  Helssner,  and  for  the  frandnlnit 
purpose  of  attempting  to  place  all  of  said 
prmMUrly  beyond  the  reach  of  said  creditors, 


and  beyond  the  reach  of  the  plaintiff  In  ei^ 
ror,  aa  trustee  In  bankruptcy  for  said  cred- 
ttors,  and  for  the  purpose  of  fraudulently  and 
falsely  claiming  and  asserting  that  the  said 
Adolph  Xrautweln,  Jr^  and  H.  a  N<Hen  were 
and  ara  innocent  pmdiasws  of  said  proper- 
ty, bare  entoed  Into  a  frandnlent  conspiracy 
with  one  another,  In  pursuance  of  which  the 
said  8.  F.  Nolen  has  conveyed  a  part  of  the 
property  herein  described  to  H.  G.  Nolen 
fraudulently  and  wlthont  consideration,  and 
has  convcgred  the  other  inrt  of  said  property 
desoibed  In  plaintiff  In  error's  petition  ftand- 
ulently  and  without  consideration  to  Adolph 
Trautwein,  Jr.,  and  that  the  said  H.  O.  Nolen 
and  Adolph  Trautwdn,  Jr.,  each  had  full 
knowledge  of  all  the  above  facts  set  forth, 
and  especially  of  the  fact  that  said  proper- 
ty was  the  community  property  of  said 
bankrupt  and  wife,  and  not  the  property  of 
the  said  8.  F.  Nolen,  and  that  said  8.  F. 
Nolen  merely  held  the  same  under  said  will 
for  the  purposes  aforesaid  and  Impressed 
with  said  verbal  trust 

We  think  the  above  allegations  show  a  con- 
spiracy begun  before  the  enactment  of  the 
bankruptcy  act  of  1888,  but  continuing  not 
only  after  the  act  went  into  etTect,  but  after 
Andrew  Jackson  Helssner  was  adjudged  a 
bankrupt  under  said  act,  and  after  his  death 
Bubseqaently  thereto,  and  practically  to  the 
date  of  the  institution  of  this  suit.  The  acts 
alleged  constitute  a  continuous  holding  the 
property  up  to  the  death  of  the  bankrupt 
In  trust  for  him,  and  a  concealment  of  same 
from  his  creditors,  and  after  the  death  of  the 
iMtnkrupt  a  holding  for  the  benefit  of  the 
defendants  In  error,  who  paid  no  considera- 
tion therefor,  and  a  concealment  of  and  pla- 
cing the  same  beyond  the  reach  of  creditors 
of  the  bankrupt  These  acts  and  the  con- 
cealment resulting  therefrom  having  contin- 
ued long  after  the  enactment  of  the  bank- 
ruptcy law,  and  after  the  adjudication  of 
Andrew  Jackson  Helssner  as  a  bankrupt,  the 
plaintiff  in  error,  as  trustee,  Is  authorized 
under  the  law  to  maintain  this  action.  The 
allegations  of  the  petition  show  that  at  the 
time  of  the  institution  of  this  suit  the  de- 
fendants in  error  had  the  property  describ- 
ed In  plaintiff  in  error's  petition  In  their  pos- 
session, and  that  it  belonged  to  the  estate  of 
the  bankrupt,  and  that  they  had  knowledge 
of  this  fact,  and  that,  notwithstanding  this 
knowledge,  they  were  attempting  to  conceal 
it  from  the  trustee  of  the  bankrupt,  and 
avoid  Its  being  subjected  to  the  payment  of 
the  debts  of  the  bankrupt  In.  re  Quackan- 
bnsh  (D.  C.)  102  Fed.  282;  Joseph  v.  Raff 
(Sup.)  81  N.  Y.  8upp.  516;  8axton  v.  Sebring 
(8up.}  89  N.  Y.  SMpp.  872;  In  re  Schenck 
(D.  C.)  116  Fed.  564;  Cox  T.  Wall  {N,  a) 
4i  8.  B.  633;  Hood  v.  Blair  8tate  Bank  (Neb.) 
91  N.  W.  701;  Hndsott  v.  Bank.  119  Fed. 
346,  56  G.  C.  A.  290;  In  ra  Countryman, 
8  Am.  Bankr.  Bep.  573^  119  Fed.  639;  In  re 
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HouBe,  4  Ani.  Bankr.  Rep.  603,  103  Fed.  610; 
In  re  Berner,  4  Am.  Bankr.  Rep.  383. 

Plaintiff  in  error's  first  assignment  of  er- 
ror complains  of  tbe  action  ot  the  court  be- 
low In  refusing  to  permit  tbe  witnesses  W. 
C.  Roy,  Fred  Sevine,  and  George  Helssner 
to  testify  to  conversations  had  by  each  of 
them  with  Andrew  Jackson  Helssner,  In 
which  the  said  Andrew  Jackson  Helssner 
stated  that  the  property  In  controTersy  In 
this  suit  was  his,  and  that  he  had  placed  It 
In  the  name  of  hla  wife  on  account  of  tils 
insolvency,  and  In  order  to  prevent  his  cred- 
itors from  subjecting  it  to  the  payment  of 
their  debts.  We  think  this  testimony  was 
admissible  under  the  pleadings,  and  in  view 
of  the  evidence  admitted  tending  to  show 
tbe  continuous  conspiracy,  as  alleged.  Hud- 
son T.  Willis,  66  Tex.  702.  The  testimony  tbe 
seclusion  of  which  is  complained  of  In  plain- 
tiff in  error's  second  assignment  of  error 
should  have  been  admitted.  The  witness 
Serine  was  not  incompetent  to  testify  to  con- 
versations had  with  Mrs.  Myra  Helssner.  un- 
der article  2802,  Sayles'  Ann.  Civ.  St  He 
was  not  a  party  to  the  suit,  and  the  suit 
was  not  against  S.  F.  Nolen  as  executor. 
Oilder  V.  City  of  Brenham,  67  Tex.  349,  3  S. 
W.  309;  Curtis  v.  Wilson,  2  Tex.  Civ.  App. 
94S,  21  S.  W.  787:  J^ewton  T.  Newton,  77 
Tex.  511, 14  S.  W.  157;  Mayfleld  v.  Robinson 
(Tex.  Civ.  App.)  55  S.  W.  399. 

We  are  of  opinion  that  under  the  provision 
of  the  bankruptcy  law  authorizing  this  suit  it 
is  required  that  the  petition  should  allege 
the  amoont  of  tbe  dalms  of  the  creditors 
who  were  such  at  tbe  time  tbe  fraudulent 
conveyances  were  made,  and  that  the  assets 
of  the  bankrupt  estate  In  the  bands  of  the 
trustee  were  Insufficient  to  pay  same,  and 
these  allegatlotui  should  be  supported  by 
proof.  In  re  House,  4  Am.  Bankr.  Rep.  603, 
ICS  Fed.  616;  Mueller  v.  Bruss  (Wis.)  8  Am. 
Bankr.  Bep.  447,  88  N.  W.  229.  We  do  not 
hold  that  title  petition  was  subject  to  general 
demurrer  on  account  of  this  omission,  but, 
conceding  that  it  was,  tbe  record  shows  that 
the  court  oTerruled  defendants  In  error's 
general  demurrer,  and  therefore,  plaintiff  In 
error  had  no  opportunity  to  amend  bis  peti- 
tion. If  tbe  court  had  sustained  the  general 
demurrer  to  plaintiff  in  error's  petition,  he 
would  have  bad  an  opportunity  to  amend  it 
BO  as  to  have  cured  the  omission  mentioned; 
and  doubtless  he  wonld  have  done  so,  as  the 
record  shows  tbat  proof  could  have  been 
made  of  such  allegations. 

There  are  other  questions  raised  In  plain- 
tiff in  error's  brief,  and  not  discussed  here- 
in, but  Uie  matters  to  which  th^  relate  are 
not  likely  to  arise  upon  anottier  trial.  The 
original  opinion  In  this  case  is  withdrawn, 
the  motion  for  rehearing  la  granted,  and  the 
Judgment  of  the  court  below  Is  reversed,  and 
the  cause  remanded- 

Motion  granted.  Judgment  below  revera- 
ed,  and  cause  remanded. 


BBD  BIVER,  T.  &  B.  BX.  CO.  v.  EASTIM  & 
KNOX.* 

(Court  of  GivU  Appeals  of  Texas.   May  27, 

1.  Cabbixbb— Dkut  xr  TBAHBFOsnno  G*x- 
TLB— Aonon  itn  Daiiaqb»— Adkibsibujtt 

OF  EVIDKNOS. 

In  an  action  against  railroads  for  damages 
to  plalntiCh'  cattle,  resulting  from  delay  in 
tranaportation,  testimony  of  a  witness  who  ac- 
companied the  cattle  as  to  their  valae  par  hesd 
when  shipped,  and  the  amount  that,  in  his  opln* 
ion.  they  were  damaged  per  head  m  route,  was 
not  objectionable  as  hearsay. 

[Ed.  Note.— -For  cases  In  point,  see  toL  20^ 
Cent.  Dig.  BridenceTH  1214r-1217J 

2.  Saub—Djjuobs— Evidence  —  Revebsibu 

Erroe. 

it  appearing  tliat  the  evidence  was  directed 
to  the  issue  of  tbe  difference  between  the  market 
value  of  the  cattle  In  the  condition  in  whidi 
they  arrived  at  their  destination  and  that  in 
which  they  would  have  arrived,  bad  due  care 
and  diligence  in  transportation  been  exercised, 
the  admission  of  testimony  of  the  witness  that 
they  were  in  condition  for  beef,  and  worth  f20 
apiece,  when  shipped,  and  were  damaged  ^ 
each  en  route — being  on  arrival  in  condition  to 
be  put  on  feed — and  that  they  were  somewhat 
skinned  and  bruised,  was  not  reversible  error. 
8.  SAicE—UNnr  C>ATru  Pens  —  Nones  or 
Condition— Refosai.  to  Accept  Cattle  on 

•Ten  DEB— LlABILITT— DAICAOES. 

Rev.  St  1895.  art.  4585,  makes  It  die  duty 
ot  a  railroad  to  receive  from  connecting  carriers 
freight,  etc.,  tendered  it  for  further  transporta- 
tion. Article  4496  provides  that,  on  refnaal  of 
a  railroad  to  take  and  transport  property,  it 
shall  be  liable  to  the  party  aggrieved  for  all 
damages  thereto  sustained,  field,  that  wliere 
no  excuse  for  failore  of  defendant  connecting 
road  to  receive  cattle  when  tendered  wan  shown, 
and  up  to  the  time  it  did  thereafter  accept  tliem 
they  were  kept  in  moddy  pens  used  by  it  for 
wtiat  the  evidence  showed  was  a  reasonuly  nee- 
easary  length  of  time.  It  was  liable  for  all  dam- 
ages naturally  and  proximately  resulting,  wheth- 
er it  bad  notice  of  tlie  condition  of  the  pens  or 
not ;  the  law  Impating  to  it  notice  of  such  prox- 
imate and  natutal  results. 

[Ed.  Note.-— For  cases  in  point,  sea  vol.  9, 
Cent  Dig.  Carriers,  {  9fi0.] 

4.  Affkai>— Objections  Not  IAade  Bklow. 

Defendant's  complaint  of  the  overruling  of 
its  motion  for  a  new  trial  on  the  groand  tbat 
there  was  no  evidence  of  certain  facbi  necessary 
to  be  shown  by  plaintiff  was  onavailing  on  ap- 
peal, no  audi  otqection  bdng  made  at  Oub  tine 
the  ruling  was  made. 

6.  Cabbiebs— Tbanspobtation  or  Livk  Stock 

— iNStJFFZCIEHOT  OF  TKHDEB— WAJVB. 

Where  a  carrlv  agreed  to  receive  cattle 
for  shipment.  It  waived  any  informality  or  wop- 

posed  insufficiency  in  the  tender  of  the  cattle. 

Appeal  from  District  Court,  Jac^  County: 
J.  W.  Patterson,  Judge. 

Action  by  Eastln  &  Knox  against  the  Bed 
Blver,  Texas  &  Southern  Railway  Company 
and  others.  Judgment  for  plaintiffs,  and 
the  above-named  dfifsndant  appeals.  Af- 
firmed. 

N.  H.  Lasslter,  Kobt  ^rrlson,  and  BU 
StaA,  for  appellant  Tbos.  D,  ^orer,  fbr 
appellees. 


"Rehearins  denied  July  1.  ISOS,  sal  writ  of 
denied  by  Supreme  Court. 
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CONNER,  a  J.  Appellees  instttnted  tblfl 
suit  against  the  Chicago,  Rock  Island  ft 
Golf,  ttie  Chicago,  Rock  Island  &  Padflc, 
the  Red  Rirer,  Texas  &  Southern,  and  the 
St.  Lonis  ft  San  Francisco  Railway  Compa- 
nies in  the  district  court  of  Jack  connty  to 
recover  damages  because  of  Injuries  to  167 
cattle  shipped  from  Jacksboro,  Tex.,  to  Tulsa, 
iDd.  T.,  on  November  22,  1902.  The  trial  re- 
salted  in  a  Judgment  in  favor  of  the  two 
Rock  island  companies  and  against  the  otb- 
ers  named,  which  are  designated  in  the  evi- 
dence, and  for  the  sake  of  brevity  will  her^ 
after  be  referred  to,  as  the  Frisco. 

Briefly  stated,  it  was  alleged  and  proven 
that  on  November  22,  1902,  appellees  entered 
into  a  shipping  contract  with  the  Chicago, 
Rock  Island  &  Gulf  Railway  Company  at 
Jacksboro  for  transportation  of  said  cattle  to 
PL  Worth,  and  thence  via  the  other  railway 
companies  named  to  Tulsa.  Upon  arrival  in 
Ft  Worth  the  Frisco  was  notified  thereof, 
and  tender  made  of  the  cattle  for  immediate 
continued  transportation.  The  Frisco  at 
first  agreed  to  receive  and  ship  the  cattle  as 
originally  billed,  but  later  refused  on  the 
ground  that  a  bridge  on  its  line  had  washed 
away.  The  cattle  were  therefore  unloaded 
in  pens  used  by  the  Bock  Island  and  Frisco 
Companies,  and  remained  therein  until  appel- 
lees, after  considerable  effort,  secured  a  new 
contract  with  the  Bock  Island  companies  to 
ahip  tbe  cattle  over  their  lines  by  way  of 
Oklatioma  City.  The  pens  were  very  muddy. 
Tbe  cattle  remained  therein  from  Sunday 
morning  until  Tuesday  evening  of  the  same 
-week,  wben  they  flnaUy  left  Ft  Worth  over 
tbe  Bode  Island.  The  evidence  tends  to  show 
that  fhls  detention  in  tbe  pens  could  not 
reasonably  have  been  avoided,  and  that  the 
cattle  were  damaged  by  reason  thereof  as 
alleged.  Xo  evidence  whatever  Justifying 
the  Frisco  in  its  refusal  to  receive  tbe  cattle 
was  offered,  and  It  further  appears  tbaX  the 
cattle  were  delivered  to  the  Frisco  at  Okla- 
bCHDR  City,  and  by  that  company  fnrthw 
transported  to  Tnlsa,  wbere  they  were  final- 
ly delivered,  and  wbere  it  vras  found  that 
the  cattle  were  injured  and  depreciated  In 
valoe  In  t3ie  amount  <^  tiie  verdict  and  Judg- 
ment 

Bnw  Is  first  assigned  to  the  ooarTs  mUng 
In  admitting  the  testimony  ot  J.B.  Graves, 
•who  acetnnpanled  the  cattle,  as  to  tbe  amount 
of  damage.  The  bill  of  excq;»tlon  shows 
that  he  testified  that  the  cattle  were  worth 
920  apiece  when  they  left  Jacksboro,  and,  in 
his  opinion,  were  damaged  f6  en  route  to 
Tolsa.  Tbe  testimony  Is  objected  to  as  hear- 
say. Irrelevant  and  only  the  t^iinlon  of  the 
witness,  end  that  the  answer  did  not  form 
any  basis  for  assessing  damages  in  the  case, 
and  was  not  tbe  proper  basis  for  damage. 
If  competent  the  evidence  was  certainly 
relevant  It  related  to  coe  of  tbe  material 
Issnee  In  flte  case,  and  the  6bJectlon  that  it 
was  hearsay  Is  untenable  as  against  opinions 
of  qnallfled  persons  of  maAet  valae;  knowl- 


edge of  market  values  being  frequently  based 
wholly  upon  knowledge  of  sales  made  be- 
tween others,  market  reporti^  etc.  .  It  Is  not 
objected  that  the  witness  did  not  .qnalify 
himself.  Among  other  things,  be  testifled 
as  follows:  "These  cattle  were  worth  about 
$20  per  bead.  I  am  a  cattleman,  and  have 
worked  with  cattle  a  long  time.  I  think  I 
know  the  value  of  cattle.  I  ou^t  to.  When 
these  cattle  left  here  they  were  in  a  condi- 
tion for  beef.  By  being  left  in  the  muddy 
pens  at  Ft  Worth  and  at  Oklahoma  City 
and  on  the  side  track,  and  being  hauled 
around  like  they  were,  these  cattle  were  Just 
damaged  enough  that  when  they  left  here 
they  were  in  a  condition  for  beef,  and  wben 
they  got  to  Tulsa  they  were  In  a  condition 
to  be  put  on  feed.  That  was  their  condition. 
They  were  skinned  and  bruised  up  some." 
He  further  testifled  that,  because  of  their 
condition  when  they  were  put  in  tbe  pens  at 
Tulsa,  they  would  not  at  first  eat  And  we 
think  the  court's  ruling  came  fairly  within 
the  conclusion  reached  by  us  in  the  case  of 
Chicago,  Rock  Island  ft  Texas  Railway  Com- 
pany V.  HalseU,  SO  S,  W.  140,  where  testi- 
mony of  a  elmliar  character  was  held  to  be 
but  a  short  njethod  of  stating  the  difference 
In  the  market  value  of  the  cattle  in  contro- 
versy. See  that  case,  and  authorities  on  that 
point  therein  cited.  We  think  It  apparent 
from  tbe  agi'eed  statement  of  facts  and  ap- 
pellant's bill  of  exception  No.  1,  and  tbe 
courts  explanation  thereof  that  the  evidence 
was  directed  to  the  Issue  of  the  difference  be- 
twera  the  market  value  of  the  cattle  In  con- 
troveray  at  Tulsa  In  tbe  condition  tb^  did 
arrive,  and  in  which  th^  would  have  ar- 
rived, fa^  due  care  and  diligence  been  ez- 
eidaed  In  the  transpwtation;  and,  the  wit- 
ness having  stated  tbe  facts,  ire  conclude, 
aa  a  wbol^  that  no  reversible  ezror  in  the 
reqwct  discussed  has  been  shown.  What  we 
have  said  In  the  disposition  of  the  first  as- 
signment we  think  also  substantially  allies 
to  the  otdectlons  made  to  the  introduction 
ol  the  evidence  complained  of  in  the  second 
assignment,  which  will  therefore  also  be 
overruled. 

Brror  la  assigned  to  tbe  tiilrd  paragraph 
of  the  court^s  diarge^  whidi  is  aa  follows: 

"If  yon  believe  the  cattle  vrere  carried  by 
the  defendant  Chicago,  Rock  Island  ft  Gulf 
Bailway  Company  to  Ft  Worth,  and  there 
tendered  to  the  Bed  Biver,  Xexas  ft  South- 
ern Bailroad  Company,  and  if  you  believe 
that  said  Red  Biver,  Texas  ft  Southern  Bail- 
road  Company  .negUgmtly  failed  to  receive 
said  cattle  and  tranaport  tbem  on  over  their 
Use,  and  If  yon  believe  that  by  reason  of 
such  faUure  the  cattle  had  to  be  kept  in  mud- 
dy pens  at  Ft  Worth,  Texas,  for  a  consid- 
erable time,  and  If  reason  th«eof  the 
said  cattle  wwe  damaged,  then,  If  yon  ao 
find  and  believe,  you  are  chained  that  aald 
Bed  mver,  Texaa  ft  Sontfaem  Bailroad  Com- 
pany would  be  liable  to  plaintiff  for  andi 
damagea  as  were  incurred  by  such  failure  to 
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receive  and  transport  said  cattle."  Rev.  St 
ISSS,  art  4635,  made  It  the  duty  of  the  Frlaco 
to  recelTe  from  the  Hock  Island  the  cattle 
tendeped  to  It  for  tbe  purpose  of  further 
transportation.  And  article  4496,  Sev.  St 
1895,  expressly  declares  that  In  case  of  a 
refusal  to.  so  take  and  transport  property, 
the  refusing  corporation  shall  pay  to  the 
party  aggrieved  all  danuges  which  shall  he 
sustained  thereby.  As  before  stated,  no-  ex- 
cuse tor  failure  to  receive  the  cattle  was 
^own  by  the  Frisco.  The  evidence  tended 
to  show  that  Hie  detention  In  the  pens  was 
reasonably  necees&ry,  and  tbe  charge  In 
question  required  the  Jury  to  *^lleTe  tiiat 
by  reason  of  such  failure  the  cattle  had  to 
be  kept  In  the  muddy  pens,"  etc.  In  such 
event  we  think  the  damage  done  tiie  cattle 
by  reason  at  their  necessary  detention  In  Hxb 
pens  was  damage  tea  whldi  the  Frisco  was 
liable.  In  snch  case  it  cannot  escape  liabil- 
ity on  the  ground,  as  Intdsted,  that  it  could 
assmne  that  tiie  cattle  would  be  reasonably 
well  cared  tor  during  the  enfbrced  detmtlon 
In  Ft  Wortii.  Under  tlie  state  of  facts  sub- 
mitted ^3f  the  charge,  llie  Frisco  was  liable 
for  all  damages  that  nftturally  and  proxi- 
mately resulted  from  its  failure,  whether  It 
had  notice  of  the  condition  of  the  pens  or 
not  ss  in  sudi  case  tiis  law  wOI  impute  no- 
tice to  it  of  audi  proxUnato  and  natural  re* 
suits.  Besides,  it  the  pens  were  thus  used 
by  the  Frisco,  as  tbrae  was  evidence  tending 
to  show,  knowledge  and  reqwuslbUlly  for 
tiie  condition  of  the  pus  should  also  be  im- 
puted to  It 

Complaint  is  made  of  the  aetton  of  the 
court  in  overrnUng  the  motion  for  a  new 
trial  cm  numerous  grounds.  One  is  that 
there  is  no  evidence  of  a  snffldent  tender  ct 
the  cattle  and  tariff  rate  at  Ft  Worth.  TbSa 
objection,  however,  it  seems  to  us.  Is  com- 
pletely answered  by  the  statement  that  no 
such  objection  was  nrged  at  the  time,  and 
that  tiie  Frisco  at  first  agreed  to  receive  tbe 
cattle;  thereby  waiving  any  informally  br 
suppoiwd  inatffldency  In  the  tender.  Again 
tt  is  insisted  that  the  evidence  tends  to  show 
that  the  cattle  recelTed  some  damage  at  Ok- 
lahoma City  while  on  the  Ohoctaw,  Okla- 
homa ft  Oolf  Hallway  Oompany.  There  is 
some  evidence  of  damages  as  presented  in 
this  contention,  but  we  think  the  evidence 
■In  this  particular  will  not  require  a  reversal. 
There  Is  neither  pleading  nor  proof  that  ap- 
pellees were  responsible  therefor,  or  that  the 
Injuries,  if  any,  mentioned,  were  the  result 
of  negligence  on  the  part  of  .any  one;  and  the 
court.  In  its  charge,  expressly  limited  the 
Jury  to  their  finding  of  damages  to  such  as 
resulted  from  negligence  on  the  part  of  the 
Frisco.  The  Jury,  under  the  chai^,  were 
not  authorized  to  find  damages  against  the 
Frisco,  except  sucb  as  resulted  from  the  de> 
tention  of  the  cattle  in  the  pens  at  Ft  Worth, 
and  such  as  resulted  from  Ite  negligence  af^ 
er  having  received  tbe  cattle  at  Oklahoma 
City;  thus,  Bs  stated,  excluding  from  tbu  con- 


sideration of  the  Jury  the  damages,  if  any. 
occurring  on  other  lines. 

What  we  have  said,  we  think,  substantial- 
ly disposes  of  all  assignments,  and  all  are 
accordingly  overruled,  and  ttM  Judgment  af- 
firmed. 


DUNN  et  al.  V.  ST.  LOUIS  S0UTHW19ST- 
EHN  BY.  00.  OF  TEXAS  et  aL 

(Oourt  of  Otvtl  Appeals  of  Texas.   July  1, 

1.  OouBTS  OT  Civil  AppsAi^-JuanDicrioH 
— lasuAncE  OF  Wbit  of  Fbohzbitzoii. 

Under  Const,  art  S,  4  6.  proTiding  that 
the  Ooarts  of  Civil  Appeals  snail  have  appel- 
late jurisdiction  coexteoaive  with  tbe  limits  of 
their  respective  districts,  which  shall  extend  to 
all  dvil  cases  of  which  the  district  courts  or 
county  courts  have  original  or  appellate  Juris- 
diction under  such  restrictions  and  resolatioiis 
as  may  be  prescribed  by  law,  and  that  they  shall 
have  such  other  Jurisdiction,  original  and  ap- 
pellate, as  may  beprescribed  by  Isw  and  Sayles' 
Ann.  Oiv.  St  18D7,  art  997,  jswridhis  that  the 
Courts  of  Civil  Appeals  shall  have  power  to  is- 
sue writs  of  mandsmns  and  all  other  writs  nec- 
esssry  to  enforce  their  JuriBdIction,  a  court  of 
civil  appeals  has  no  power  to  issae  a  writ  of 
prohibition  when  the  writ  la  not  sought  in  aid 
of  the  appellate  Jurisdiction  of  tba  court 

2.  SAICB— UAIIDAKnS  TO  3VDQ%  OF  jbmBTOB 

COUBT. 

Under  Const  art  5,  |  6,  and  Sayles*  Ann. 
Civ.  St  1887,  art.  1000,  providing  that  the  Courts 
of  Civil  Appeals  may  fssue  a  writ  of  mandamus 
to  compel  a  Judge  of  the  district  court  to  pro- 
ceed to  trial  and  Judgment  in  a  caoae  agree- 
ably to  the  principles  and  usages  of  law,  tnoe^ 
courts  have  no  jurisdiction  to  issue  a  writ  of 
mandamus  to  compel  a  judge  of  tbe  distriet 
court  to  proceed  to  the  trial  of  a  cause  whidi  is 
pending  before  tbe  court  on  a  motion  for  new 
trial,  in  the  absence  of  a  showing  that  the  judge 
had  refused  to  hear  or  determine  the  motion  or 
formally  dispose  of  the  esse. 

Original  application  by  Bascom  H.  Dunn 
and  others  against  the  St  Lonla  Soutliwest- 
ern  Railway  Company  of  Texas  and  others 
for  writs  of  prohibition  and  mfl"«^«*""^K  Dla- 
missed. 

Jas.  8.  Davis,  for  applicantit 

SPEER,  J.  TtM  is  an  ulgiiial  application 
to  this  court  fw  a  writ  of  prohibition  re- 
straining the  St  Lottfa  SouthweafiBm  and  a 
number  of  other  railroad  companies  from 
claiming  and  asserting  any  right  or  rights  un- 
der a  certain  restraining  order  Issued  by  the 
Honorable  Irby  Dunklin,  Judge  of  the  Forty- 
Big^ttt  Judicial  District  to  a  certain  caoee 
pendtog  to  his  court  wherein  tbe  said  rail- 
way companies  sought  to  restrain  these  appli- 
cants fnmi  buying  and  selltog  certaha  rail- 
road ti<&etB  issued  by  the  railroad  oompa- 
nlee ;  and  for  a  writ  of  mandamus  against 
the  district  Judge  to  compd  him  "to  proceed 
to  trial  upon  the  pleadings  and  answer  of  tbe 
defendants  thereto  and  upon  the  agreed  and 
undisputed  facts  in  said  case,  and  to  render 
such  Judgmoit  thmto  as  the  law  would  war- 
rant" The  status  of  the  case,  as  abown 
the  application  to  this  court  Is  that  tbe  rail- 
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way  companies  mentioned  InBtltnted  their 
salt  seeking  the  restraining  order  as  afore- 
aald,  to  which  an  answer  conslatlng  of  de- 
murrers and  pleas  was  dnly  filed.  The  cause 
came  on  r^rolarly  to  be  heard,  and  the  re- 
straining order  prayed  tor  was  regularly  Is- 
sued by  the  district  court.  In  dne  time  these 
applicants  filed  their  motion  for  a  new  trial, 
which  has  never  been  disposed  of,  and  the 
cause  is  still  pending  In  the  district  conrt  of 
Tarrant  county.  There  Is  no  pretense  that 
the  honorable  district  judge  refuses  to  hear 
or  determine  the  said  motion  or  finally  to  dis- 
pose of  the  case. 

The  first  question  with  which  we  are  con- 
fronted Is  whether  or  not  we  have  jurlsdlc- 
tton  to  entertain  thla  application.  Necessa- 
rily, the  Jurisdiction  of  any  court  is  limited 
by  the  terms  of  the  Constitution  and  statutes 
creating  it,  and  the  powers  which  It  may 
lawfully  exercise  are  those  only  which  are 
expressly  conferred  upon  it,  or  those  which 
are  reasonably  incident  to  the  powers  ex- 
pressly conferred.  Section  6  of  article  6  of 
the  Constitution,  creating  the  Courts  of  Civil 
Appeals,  provides:  "Said  Courts  of  Civil  Ap- 
peals shall  have  appellate  Jurisdiction  coex- 
tensive with  the  limits  of  their  respective  dis- 
tricts which  sliall  extend  to  ail  dvll  cases  of 
which  the  district  courts  or  county  courts 
have  original  or  appellate  Jurisdiction,. undo: 
such  restrictions  and  regulations  as  may  be 
prescribed  by  law.  •  •  •  Said  courts 
shall  have  such  other  Jurisdiction,  original 
and  appellate,  as  may  be  prescribed  by 
law."  In  pursuance  of  the  authority  thus 
conferred,  the  Legislature,  In  articles  896, 
997.  998,  999,  and  1000,  of  Sayles'  Ann. 
Civ.  St  1897,  has  defined  the  powers  of 
this  conrt  The  only  articles  necessary  to 
quote  are  article  997,  which  provides:  "The 
said  courts  and  the  judges  thereof  shall 
have  power  to  Issue  writs  of  mandamus  and 
all  other  writs  necessary  to  enforce  the  Ju- 
risdiction of  said  courts,"  and  article  1000, 
which  i»:  "The  said  courts  or  any  judge 
thereof,  in  vacation,  may  Issue  the  writ  of 
mandamus  to  compel  a  judge  of  the  district 
coort  to  proceed  to  trial  and  judgment  In  a 
cause,  agreeably  to  the  principles  and  usages 
of  laWf  retntnable  on  or  before  the  first  day 
of  the  next  term  or  during  the  session  of  the 
same,  w  before  any  judges  of  said  court  as 
the  nature  of  the  case  may  require."  Since 
the  writs  herein  prayed  for  are  not  sought  In 
aid  of  the  jurisdiction  of  this  court  over  this 
controversy,  the  article  first  quoted  evidently 
conf^B  no  power  upon  us.  So  that  any  au- 
thority for  entertaining  this  petition  must  be 
found  in  the  last.  The  only  authority  con- 
fvred  by  this  article  Is  the  power  to  compel 
a  judge  of  the  district  court  to  proceed  to 
trial  and  Judgment  In  a  cause  where  he  Im< 
propOTly  refuses.  No  such  case  Is  shown  by 
the  appllcatton,  tor,  indeed,  It  appears  that 
this  controvemy  Is  still  pending  before  the 


district  court  upon  applicants'  motion  for  a 
new  trial,  upon  which  they  are  not  shown 
ever  to  have  requested  a  ruling,  and,  for 
aught  that  appears,  the  court  is  ready  and 
willing  to  act  upon  It  at  any  time. 

Applicants  Insist  that  the  district  court  baa 
not  determined  the  cause  "agreeably  to  the 
principles  and  usages  of  law,"  and  for  tliat 
reason  we  are  authorized  by  the  terms  of  the 
article  last  quoted  to  issue  the  writ  of  manda- 
mus therein  provided  for.  While  the  expres- 
sion, "agreeably  to  the  principles  and  usages 
of  law,"  has  apparently  been  held  to  refer  to 
the  trial  In  the  district  court  (Schlntz  v.  Mor- 
ris, 8S  S.  W.  616  and  625),  the  Supreme  Court 
has  shown  clearly  that  the  clause  has  refer- 
ence only  to  the  procedure  in  the  appellate 
court  (Kleiber  v.  McManus,  17  B.  W.  249). 
With  the  question  of  whether  or  not  the  judg- 
ment actually  rendered  by  the  district  court 
Is  erroneous,  or  even  void,  as  applicants  con- 
tend, we  have  nothing  to  do,  since  "manda- 
mus will  not  He  to  control  the  exercise  of  the 
discretion  of  Inferior  courts ;  and  who'e  such 
courts  have  acted  Judicially  upon  a  matter 
properly  presented  to  them,  their  decisions 
cannot  be  altered  or  controlled  by  mandamus 
from  the  superior  court."  State  v.  Morris,  86 
Tex.  226,  21  8.  W.  393,  and  authorities  there 
cited. 

As  to  our  lack  of  jurisdiction  to  entertain 
the  application,  in  so  far  as  the  main  relief 
sought  Is  concerned,  we  have  no  doubt  No 
other  original  Jurlsdlcticm  than  that  immedi- 
ately above  discussed  has  ever  been  conferred 
upon  this  court  by  the  Legislature,  and  In  the 
absence  of  such  legislation  we  clearly  cannot 
exercise  the  Jurisdiction.    In  some  of  the 
states  appellate  courts  are  by  taw  Invested 
with  the  general  power  of  supervision  and 
control  over  inferior  courts.  In  these  states 
it  is  generally  held  that  the  appellate  court 
may,  in  the  exercise  of  such  control.  Issue  the 
writ  of  prohibition,  but  In  those  states  where 
I  no  such  general  supervision  Is  given  or  ex- 
!  press  power  conferred,  the  rule  Is  that  such 
]  extraordinary  writs  will  not  Issue  except  in 
!  aid  of  appellate  Jurisdiction.    See  Seele  v. 
I  State  (Tex.  Civ.  App.)  20  S.  W.  946 ;  Fannin 
I  County  V.  Hlghtower  (Tex.  Civ.  App.)  29  S. 
I  W.  187;  EX  parte  HamUton,  61  Ala.  62;  Ex 
parte  Russell,  20  Ala.  717 ;  Singer  Mfg.  Co. 
V.  Spratt  20  Fla.  122;  Standard  Oil  Co.  v. 
Linn  (Ey.)  82  S.  W.  032;  State  v.  Judge,  etc, 
26  La.  Ann.  750 ;  State  v.  Falls,  32  La.  Ann. 
653;  Stete  v.  Judge,  etc,  39  La.  Ann.  97,  1 
South.  281;  Harriman  v.  Commissioners.  53 
Me.  83;  State  v.  Rombauer,  09  Mo.  216,  12 
S.  W.  601 ;  State  v.  City  of  Columbia.  18  8. 
C.  412;  City  V.  Halsey,  12  Helak.  210;  Gresb- 
am  V.  Ewell.  84  Va.  784,  6  S.  B.  134. 

Since  we  have  no  Jurisdiction  to  Issue  the 
writ  of  prohibition  prayed  for,  and  since  ap- 
plicants* petition  shows  no  ground  for  the  Is- 
suance of  mandamus  against  the  district 
Judge,  the  petition  is  dismissed. 
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WALL  T.  CLUB  LAND  &  CATTLE  00.  et  al. 
(Coart  of  Ciril  Appeals  of  Texas,  May  27. 1905. 
On  Reheaping,  July  1, 1905.) 

1.  DBIOS  —  DKSCBIFTION  —  COBNBBS— LOCA- 

noM. 

A  deBcription  In  a  deed  la  not  insnfficient 
when  one  of  the  oornen  called  for  can  he  de- 
tennined  b7  ft  aimple  mathetnatlcal  compata- 

don. 

[Ed.  Note. — For  cases  in  point,  we  toL  16, 
CenL  Gig.  Deeds,  {  65.] 

2.  AOTEBBE  P0B8ESSI0N— PaTUENT  OF  TAXES. 

Under  Ber.  St  1806,  art  3342,  providing 
that  an  action  to  recover  real  estate  against  one 
iiaving  adverse  possession  and  paying  taxes 
must  be  instituted  within  five  years,  the  pay- 
ment of  taxes  and  possession  must  concur. 

[Ed.  Note. — For  cases  in  point  see  vol.  1, 
Cent  Dig.  Adretae  Fosseeaton,  H  BOO.  SIO.} 

3.  ViRDOB'8  Lnir— Pbbsorb  Liable. 

In  trespass  to  try  title,  plaintiff  claiming 
under  the  sole  heir  of  a  former  vendee  could 
not  recover  without  discharging  the  vendor's 
lien  to  secure  the  purchase  money,  which  bad 
never  bem  paid. 

On  Rehearing. 

4.  Advebsi  Possession— Limitatioiis—Pat- 
UENT  OF  Taxes— SuFFiciEiTCT. 

Rev.  St  1895,  art.  3342,  declares  tliat  ac- 
ticn*  to  recover  real  estate  as  agatnet  one  hav- 
ing adverse  possession  and  payliw  taxes  and 
claiming  under  a  duly  registered  deed  shall  be 
instituted  within  five  years.  Held,  that  where 
a  deed  under  which  a  party  claimed  purported 
to  convey  an  entire  Interest,  and  the  claim  un- 
der the  statute  of  limitations  was  the  same, 
nothing  less  than  the  payment  of  all  the  taxes 
for  all  of  the  years  would  satisfy  the  itatate. 
6.  SjU[E-7-Tant  FOB  Patuent. 

Hayles'  Ann.  Civ.  St.  1897,  art  5164,  de- 
clares tnat  the  collector  of  taxes  of  each  county 
shall  begin  tbo  collection  of  taxes  on  the  1st  day 
of  October,  and  he  is  required  to  post  notices 
requiring  taxpayers  to  meet  him  for  the  pay- 
ment of  their  taxes.  Held,  that  a  taxpayer  wbo 
had  failed  to  pay  his  taxes  after  October  1st, 
the  fifth  year  of  his  possession  under  the  five- 
years  statute  of  Itmitadons  having  expired  after 
Octobw  1st.  could  not  take  advantage  of  the 
statute. 

6.  Vbndob's  Lira— Fobboubitbb--Titlb  Ao- 

QUIBBD. 

When  a  vendor  forecloses  his  Hen  he  loses 
his  superior  title,  and  Is  confined  to  such  rights 
as  the  judgment  gives  bim. 

[Ed.  Note.—For  cases  in  point  see  vol.  48, 
Cent  Dig.  Vendor  and  Purchaser,  |  631.] 

7.  Decease  of  Vendee  —  VraDos's  Lien  — 
Collection  of  Debts. 

Sayles'  Ann.OiT.Stl8©T,ftrt  2i21,  relative 
10  estatee  of  decedents,  provides  for  a  sale  of 
real  estate  for  the  payment  of  debts,  and  de- 
clares that  on  the  filing  of  an  application  a  dta- 
tion  shall  be  issued  to  all  persons  Interested,  re- 

Julring  them  to  appear  and  show  cause,  etc. 
Teld,  that  a  vendor  s  lien  when  established  In 
the  district  court  as  against  the  estate  of  a  de- 
cedent must  be  collected  through  the  probate 
court,  and  a  failure  to  pursue  such  rwnedy  re- 
sults in  a  loss  of  the  debt. 

Error  from  District  Cour^  Archer  County; 
A.  H.  Carrlgan,  Judge. 

Action  by  J.  W.  Wall  against  the  Club 
Land  A  Cattle  Company  and  others.  Judg- 
ment in  favOT  of  defendantB,  and  plaintiff 
brings  error.  Reversed,  and  on  rehearing 
judgment  rendered  la  favor  of  plaintiff  In 


Montgomery  &  Haghes,  for  plaintiff  tn  er- 
ror.  Matlock,  MiBer  ft  Dycni,  for  d^end- 

ants  in  error. 

SPEER,  J.  Plaintiff  fn  error  filed  tiila 
suit  of  trespasB  to  try  title  against  defend- 
ants In  error  to  recover  119  acres  of  land  In 
Archer  county.  Defendants  In  error  pleaded 
not  guilty,  the  statutes  of  three,  five,  and  ten 
years'  limitations,  and  especially  tbe  exist- 
ence of  a  vendor's  lien  against  the  land, 
which  tbey  sought  to  have  plalntlfT  In  error 
to  discbarge  before  a  recovery  sbonld  be 
awarded  to  him.  The  trial  court  Ignored  all 
questions  save  that  of  the  Issne  «€  IlmttatloBS 
of  five  years,  which  was  sabmltted  t»  the 
jury,  and  a  verdict  was  returned,  ntf  a  Judg- 
ment entered  in  favor  ot  defmdants  la  eP' 
ror. 

Three  objections  are  ur^ed  by  i^alntiff 
In  error  to  the  submission  «f  thi»  iMue  to 
the  Jury: 

First  It  is  contended  that  the  deed  under 
which  the  defendants  tn  error  claimed  such 
limitation  contained  no  such  description  of 
the  land  as  could  form  the  basis  of  Umlta- 
tions  under  the  five-years  statute.  That 
part  of  the  deed  pertinent  to  this  contention 
is  as  follows:  "2nd  tract,  100  acres  being  a 
part  of  the  J.  Ostane  survey  No.  83  and  de- 
scribed as  follows:  Beginning  at  &  B.  ew. 
of  the  280  acre  tract  deeded  by  Harrold  and 
East  to  J.  S.  Scott  in  the  southwest  corner 
of  said  survey;  thence  north  1340  varas  to 
northeast  comer  of  said  280  acrs-  tract; 
thence  east  42  varas;  thence  sooth  1340 
varas;  thence  west  on  south  line  of  said  snr- 
vey  420  varas  to  the  beginning.  3rd  tract 
[the  one  in  controversy].  A  part  of  said  Os- 
tane survey  containing  119  acres,  beginning 
at  the  S.  E.  comer  of  said  100  acre  tract  on 
the  south  line  of  said  survey;  theaee  north 
1,840  varas  to  N.  E.  comer  of  sadd  tract; 
thence  GOO  varas  east;  t3ience  south  1.340 
varas  to  the  south  line  of  said  survey;  thence 
west  420  varas  to  the  beginning."  Tbe  deed 
of  Harrold  &  East  to  J.  S.  Scott  for  the  280- 
acre  tract  was  not  shown  to  be  ^  record. 
We  overrule  this  contention  because  tbe  be- 
ginning comer  of  the  lOO-acre  tract  Is  placed 
at  the  southeast  comer  of  the  280-acre  tract, 
which  comer  is  easily  determined  by  a  sim- 
ple division  of  the  nmnber  of  square  vaias 
in  tbe  280-acre  tract  by  1,340,  tbe  number  «t 
varas  from  the  southeast  to  tbe  northeast 
comer  of  said  tract  This  maKcs  definite 
the  location  of  the  119  acres  in  controversy. 

The  second  contention  Is  also  overruled, 
because  the  deed  purports  to  be  more  than 
a  conveyance  of  the  mere  chance  of  title. 
It  conveys  tbe  superior  title  held  by  the 
former  grantor  of  those  nnder  vhinn  plain* 
tiff  in  error  claims. 

Tbe  third  and  last  objection  Is  sustained. 
It  appears  that  the  deed  under  which  de- 
fendants In  error  claimed  was  filed  for  rec- 
ord on  December  14,  1896,  and  this  suit 
waa  filed  April  11,  1004.  Tba  taxes  were 
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paid  by  defendants  In  ttrror  fi>r  tbe  yean 
iSaS,  1889,  1900^  1901,  1902,  and  on  an  Qn- 
dlTlded  one-half  of  tbe  land  for  1908,  as  they 
accrued,  before  llie  snlt  was  filed.  Thls^  we 
think,  does  not  ebow  socb  compliance  wltb 
the  statute  as  would  sn^rt  the  plea  of' 
title  by  llmltatifui.  That  statute  ivoTldea: 
"SSrery  suit  to  be  Institated  to  recover  real 
estate  as  against  any  person  having  peace- 
able and  adverse  possescdon  thereof  cultl- 
vattng,  using  or  enjoying  tbe  same  and  pay- 
ing taxes  thereon,  if  any,  and  claiming  un- 
der a  deed  or  deeds  duly  registered,  shall  be 
Instltoted  within  Ave  years  next  after  the 
cause  of  action  shall  have  accrued  and  not 
afterward,*'  etc.  Ber.  8t  1890^  art  3342.  It 
is  well  settled  that  the  payment  of  taxes 
and  possession  must  ooncnr.  Snowden  v. 
Rush,  7«  Tex.  19T,  IB  B.  W.  189.  This  we 
understand  to  mean,  as  applied  to  the  facts 
of  ttalB  case,  that  all  taxes  due  on  the  land 
in  oontTorersy,  If  any,  dnrlng  the  period  at 
five  years  beginning  on  Decembor  14,  1808, 
most  have  been  paid  by  defendants  In  error 
prior  to  the  Institution  of  plaintUf  In  error's 
suit.  It  will  be  obaerved  that.  In  order  to 
complete  tiw  five  yean  ttie  possession,  etc.. 
most  have  con  tinned  to  December  15,  1903. 
From  and  after  October  1, 1003,  the  taxes  for 
that  year  wen  due  and  payable.  It  follows 
from  this  that  defftndanta  in  error  had  not 
paid  the  taxes  due  fbr  the  five  yean  of  their 
possession  prior  to  the  Institution  of  plaln- 
tlfl  In  »ror*B  suit  For  this  reason  we  re- 
verse the  Judgment  of  the  district  court 

In  view  (tf  defendants  In  wror's  cross- 
assignments,  we  will  remand,  nthw  than  to 
render  the  Judgment  here.  We  an  inclined 
to  think  the  court  erred  In  Ignoring  the  issue 
of  tbe  vendofs  lien  sought  to  be  established 
by  defendants  In  error.  The  plaintifC  In  er- 
ror has  not  favored  us  with  a  reply  to  these 
assignments,  and  no  reason  occure  to  us  why 
plaintiff  in  error,  claiming,  as  he  does,  un- 
der the  sole  heir  of  a  former  vendee,  to  the 
extent  at  least  of  an  undivided  one-haif  in- 
terest, should  be  allowed  to  recover  this  part 
of  the  land  without  discharging  the  lien  to 
secnra  the  purchase  money,  which  it  Is  al- 
lured has  never  been  paid. 

Reversed  and  remanded. 

On  Rehearing. 

Both  parties  have  01ed  motions  for  rehear- 
ing in  this  case,  and  in  view  of  the  ques- 
tions raised  we  deem  it  proper  to  make  this 
further  statement:  EL  B.  Harrold  and  E.  H. 
East  are  the  common  source  of  title.  They 
conveyed  the  land  to  Squires  and  Hurley, 
retaining  a  vendor's  Hen  to  secure  the  price. 
In  1896,  Bast  being  insolvent,  made  a  deed 
of  assignment  of  M.  Harroid  as  asfiignee. 
who  subsequently  recovered  a  Judgment 
against  Mrs.  Fredericka  Hurley  and  W.  A. 
Squires  for  the  sum  of  (e70.&4t,  which  Judg- 
ment declared  the  existence  of  a  vendor's 
Ikea  on  said  land,  and  directed  a  sale  of  tbe 


interest  of  Bqulres,  and  that  the  remainder 
of  the  Judgment  for  the  pun^haae  money  be 
certliled  to  the  county  court  of  Dallas  coun- 
ty for  payment  An  order  of  sale  was  Is- 
sued on  this  Judgment,  under  which  the  In- 
tenst  of  Squlns  was  sold,  and  bought  In  by 
Uary  A.  King  for  921,  on  XbA  first  Tuesday  in 
January,  1897,  and  a  deed  executed  to  her 
on  January  6,  1807,  for  such  Interest  Mrs. 
Frederielca  Huii^  was  the  surviving  wUe 
and  sole  heir  <tf  T.  F.  Hurley,  one  of  the 
makers  of  said  note.  T.  F.  Huriey-  died, 
and  his  will  was  probated  In  the  county 
court  of  Dallas  county  on  March  9,  1896, 
which  will  devised  all  his  estate  to  said 
,Fnderlcka  Hurley,  and  made  ber  sols  ex- 
'ecutrlx,  but  provided  tiiat  sbe  should  man^ 
age  and  ^q;>ose  <tf  the  estate  under  the  ae- 
tliority  and  direction  of  the  probate  court 
On  Decembw  24, 1800^  Bin.  Hurley  made  a 
quitclaim  deed  to  the  land  to  Mary  A.  King. 
This  deed  was  oeeuted  in  bar  indlvfdiul 
capacity,  and  not  as  executrix  or  devisee.  On 
December  6,  1896,  M.  Harrold,  as  astignee 
of  B.  H.  Bast  conveyed  the  land  In  contro- 
versy to  BL  B.  Carver,  and  the  deed  was  filed 
for  record  and  recorded  In  Archer  county  on 
December  14,  1898.  The  Club  Land  9t  Cat- 
tle Company  took  possession  of  the  land 
under  a  lease  from  Carver  on  the  same  day, 
and  held  possession  of  the  same  up  \o  the 
time  of  filing  this  suit  in  April,  1904.  On 
November  23,  1899,  B.  B.  Carver  conveyed 
to  defendant  In  error  F.  EL  Dycus  an  un- 
divided half  of  said  land,  which  deed  was 
recorded  in  Archer  county  November  30, 
1890,  and  on  January  2,  1902,  tbe  other  half 
Interest  In  said  land  was  conveyed  by  said 
Carver  to  said  F.  K.  Dycus  for  the  benefit 
of  tbe  grantee  and  his  codefendants  A.  L. 
Matlock  and  George  B.  Miller.  This  latter 
deed  was  recorded  on  January  17,  1902. 

From  these  facts  it  is  apparent  that  In 
order,  to  complete  the  necessary  five  years' 
adverse  possession,  tbe  period  must  begin, 
as  stated  In  the  original  opinion,  with  the 
registration  of  tbe  deed  from  tbe  assignee, 
M.  Harrold,  to  El.  B.  Carver,  on  December 
14,  189&  This  deed  being  to  all  tbe  land  In 
controversy,  and  tbe  claim  under  tbe  statute 
of  limitations  being  also  for  all  the  land  In 
controversy,  we  think  anything  less  than  a 
payment  of  all  tbe  taxes  for  all  of  tbe  five 
years  necessary  to  complete  title  would  fall 
short  of  satisfying  the  requirements  of  the 
statute.  TblB  disposes  of  tbe  first  contention 
of  defendants  In  error,  to  tbe  effect  that  we 
should  at  least  have  affirmed  tbe  Judgment 
of  the  district  court  in  their  favor  for  an  un- 
divided one-balf  Interest  in  tbe  land,  In  view 
of  our  finding  that  the  taxes  for  tbe  year 
190S  on  one-half  of  the  land  had  been  paid 
prior  to  the  Institution  of  this  suit 

It  Is  next  insisted  by  defendants  In  error 
that  they  were  not  In  default  lu  tbe  pay- 
ment of  taxes  for  the  year  1903  until  tbe 
time  when,  according  to  the  law,  the  pay- 
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ment  of  taxes  for  ttiat  year  could  have  been 
enforced  by  the  tax  collector.  No  authority 
Is  cited  to  support  this  contention  sare  a 
dictum  In  the  case  of  Mariposa  Land  &  Cat- 
tie  Co.  T.  SllUman  (Tex.  Civ.  App.)  27  8.  W. 
773.  In  that  case  the  period  of  prescription 
expired  on  June  28,  ISOO,  and,  say  the  court: 
**The  taxes  fov  1890  were  not  due  before  Jan- 
nary  1,  1891,  and  under  the  law  could  not  be 
forcibly  collected  until  after  January  1, 1891. 
On  June  28,  1890,  no  taxes  were  due  for 
1890,  and  could  not  have  been  paid,  as  col- 
lections could  not  begin  prior  to  October  1* 
1890L"  So  that  it  Is  apparent  that  whether 
taxes  are  due  on  October  1st  or  not  until 
January  ist  following  was  an  Immaterial 
'question  In  that  case,  since,  in  either  event, 
th^  were  not  due  at  the  date  of  the  expira- 
tion of  the  period  of  prescription.  On  the 
other  hand.  In  tiie  case  of  Snowden  v.  Bush, 
76  Tex.  197, 13  a  W.  189,  cited  In  the  original 
(pinion,  the  Supreme  Court  treated  the  pay- 
ment of  taxes  for  the  fifth  year,  where  that 
year  expired  between  October  1st  and  Jan* 
uary  1st.  as  beii^;  necessary  to  a  compliance 
with  the  statute.  This,  at  least.  Is  as  strong- 
ly persnaalve  that  taxes  for  any  year  axe 
due  on  October  Ist  of  that  year,  as  is  the 
case  first  cited  that  they  are  not  due  until 
January  i»t  following.  But,  In  the  absence 
of  authori^,  we  think  it  should  be  held.  In 
view  of  our  statute  that  **the  collector  of 
taxes  of  ea^  county  shall  begin  the  collec- 
tion of  taxes  annually  on  the  first  day  of 
October,  or  so  eoon  thereafter  as  he  may  be 
able  to  obtain  the  projier  assessment  roll, 
books  or  data  upon  whltdi  to  proceed  with 
the  business,"  that  It  Is  contemplated  by  the 
law  that  taxes  are  doe  and  payable  on  Oc- 
tober lat  fw  that  year.  This  view  is 
atrengHiened  by  the  further  proTialons  oC 
the  same  article  reaolring  the  tax  collector 
to  post  up  notices  at  public  places  in  the 
various  precincts  in  his  county  requiring  the 
taxpayers  to  meet  blm  at  audi  places  for  tho 
payment  of  their  taxes.  Sayles*  Ann.  CIt. 
St.  1897.  art  5161.  The  fact  that  the  Statute 
does  not  authorize  a  seizure  of  property  for 
the  satisfaction  of  taxes  .prior  to  January 
1st  indicates  a  mere  Indulgence  of  the  tax- 
payer, and  not  necessarily  that  the  taxes  are 
not  sooner  due  and  payable.  Such  a  con- 
struction would  be  entirely  too  liberal  In 
favor  of  one  seeking  to  iffescribe  under  a 
stetute  of  limitations. 

We  therefore  overrule  defendants  in  or- 
ror*s  motion  for  rehearing,  and  consider  next 
the  question  of  wbethw  or  not  we  erred  'n 
remanding  the  cause  for  another  trial  upon 
the  Issue  of  a  vendor's  lien  in  favor  <tf  de- 
fendants in  error.  Upon  a  fuller  Inquiry  Into 
the  facts  bearing  i^on  this  Issue,  we  have 
concluded  that  such  disposition  of  defend- 
ants In  error's  cross-assignment  was  erro- 
neous. From  the  facts  already  stated  it  will 
be  seen  that  at  the  date  of  the  institution  of 
the  foreclosure  suit  by  the  assignee  of  East, 
Hurley,  one  of  the  makers  of  the  note,  was 


dead,  and  there  was  an  administration  pend- 
ing upon  his  estate  in  Dallas  county,  and 
that  after  the  foreclosure  and  sale  of  the  in- 
terest of  Squires  the  Judgment  of  the  district 
court  was  directed  to  be  certified  to  tiie  pro- 
bate court  of  Dallas  county  for  payment. 
Whatever  became  of  this  claim,  further  than 
that  defendants  in  error  ofFered  to  show  In 
the  trial  court  tiiat  it  bad  never  been  paid, 
we  are  not  apprised.  We  take  It  to  be  set- 
tied  in  this  state  that  when  a  vendor  fore- 
closes his  Hen  on  land  he  loses  his  superior 
tiUe,  and  by  this  election  Is  confined  to  such 
rights  only  as  the  Judgment  gives  him.  Qar* 
dener  v.  Grifflth,  9S  Tex.  358,  &5  8.  W.  814. 
and  authorities  there  cited.  No  reason  Is 
apparent  why  the  election  by  the  assignee. 
Harrold,  In  this  particular,  would  not  be  as 
binding  as  though  It  were  exercised  by  the 
original  vendor,  East  It  is  also  well  settled 
that  such  a  lioi,  when  established  In  the  dis- 
trict court  as  against  the  estate  of  a  de- 
ceased person,  must  be  collected  through  the 
probate  court  Sayles'  Ann.  Civ.  St  1807, 
art  2121;  Ueyers  v.  Evans,  68  Tex.  466.  &  S. 
W.  66;  Bradford  t.  Enowles.  S6  Tex.  605, 
26  8.  W.  1117;  Wilson  t.  Harris,  01  Tex. 
427,  44  8.  W.  66;  Whltmlre  t.  May  (Xex. 
Sup.)  72  S.  W.  3TC;  Texas  Loan  Agency  v. 
Dingee  (Tex.  Olv.  App.)  76  B.  W.  866.  The 
lands  In  oontroversy,  at  least  to  the  extent 
of  T.  F.  Hurley's  interest,  upon  his  death 
constituted  a  part  of  his  estate^  snldect  to 
the  control  of  his  exeeatrlx  under  the  direc- 
tion of  the  probate  oonrt,  charged,  of  ocmrse, 
witii  defoadanto  in  wror's  lien,  and  by  tlieir 
failnce  to  pursue  the  methods  ptorlded  by 
law  for  tbe  oif orcement  of  such  lien  -we 
think  they  have  lost  their  debt  That  tbe 
debt  was  for  tiie  pnrchaae  money  of  the  land 
cannot  al^  tbe  role.  Wbttmira  t.  May  and 
Texas  iMn  Agsiu^  T.  Dlnges,  supra.  Tbe 
dlstincUmi  between  the  cases  of  Bogere  v. 
Watson.  81  Tex.  400;  17  8.  W.  28»  Svearin- 
gen  T.  Williams  (Tex.  dr.  A19J  87  B.  W. 
1061,  and  the  line  of  cases  dted  abOTe^  is 
pointed  out  In  the  case  of  XBxiui  Loan 
Agency  v.  Dingee  supra. 

The  plaintiff  In  errw's  moUmi  for  rehear- 
ing is  therefore  granted,  and  our  former 
order  remanding  the  case  for  another  trial 
Is  set  aside,  and  judgment  here  rend«ed  in 
favor  of  plaintiff  In  error  for  the  land  in 
controversy. 

OITT  OF  AUSTIN  et  al.  t.  GAHHJ*. 

(Court  of  Civil  Appeals  of  Texas.  Hatch  8| 

1905.) 

1.  Mandamus  —  Pabtibs  —  Pkbsors  Bcm- 
nciALLT  I NTEBESTED— Bondholders. 

Where  a  dty  issued  bonds,  and  provided 
for  a  tax  levy  to  itay  tiw  interest  and  accomo- 
late  a  sinkinc  fund  thereon,  and  snbeeqaeotly 
IsBued  refuodlng  bonds,  and  likewise  provided 
for  the  int^est  and  a  slnUng  fnnd,  ana  there- 
after nei^ected  to  levy  taxes  to  meet  the  in- 
terest, or  accumulate  a  ainUng  fnnd  ftnr  sndi 
of  the  original  bonds  as  the  owners  Omttot 
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refased  to  exchaoga  for  refunding  bonds,  bnt 
levied  taxes  to  jwj  Interest  and  accumulate  a 
sinking  fond  for  toe  refunding  bonds,  the  hold- 
ets  of  the  refunding  bonds  were  neceBsaiT  par- 
ties to  mandamus  proceedings  instituted  Br  the 
holders  of  the  orwnal  bonds  to  compel  the 
application  of  the  fund  accumulated  for  the  in- 
terest and  sinking  fund  for  the  refunding  bonds 
to  the  payment  of  the  unpaid  interest  on  the 
(nigfnal  bonda,  r^ardleos  of  whether  the  hold- 
en  of  the  refunding  bmds  were  legally  entitled 
to  the  fund  so  accumulated  as  against  the  hold- 
era  of  the  onrefunded  bonds  or  not 

2.  Saicb— Application  or  MuniniPAZ.  Fnnofl 
— Confusion  of  8EPAaA.TB  Fanos. 

Mandamus  will  not  lie  to  compel  a  dty  to 
appropriate  Indladriminatel^  taxes  collected  and 
held  as  an  interest  and  sinking  fond  for  re- 
funding bonds  to  the  payment  of  interest  on 
nnrefunded  bonds,  where  the  taxes  collected  for 
interest  and  sinking  fund  ore  blended  and  not 
kept  in  separate  accounts,  so  that  it  is  im- 
possible to  determine  from  the  record  bow  much 
belongs  to  the  Interest  and  how  much  to  the 
rinking  fund. 

8.  UvniciPAL  OoBPOUTiONfl  —  Taxes— Lbvt 

TOB  SPXOU'IO  PdBFOSS— MUAPPBOPBIATION. 

Const  art  11,  t  Oi  aoUiorlaes  cities  to  levy 
and  collect  taxes  to  i>ay  interest  and  create  a 
sinking  fund  for  municipal  Indebtedness,  but 
requires  such  taxes  to  be  kept  separate  from 
those  levied  for  current  expenses.  Ber.  St. 
1895,  art  416.  authorizes  city  connella  to  pro- 
vide special  funds  for  special  purposes,  and 
make  the  same  disbuisable  only  for  the  pur- 
pose for  which  the  fund  is  created.  Article  408 
substantially  re^nacts  the  constitutional  pro- 
vision. 8p.  Laws  27th  L^.  p.  67,  requires 
the  city  treasurer  of  Austin  to  Keep  the  Inter- 
est fund  and  sinking  fund  on  bonds  separate. 
Pages  12-17,  of  the  charter  provide  that  mon- 
eys collected  on  account  of  the  sinking  fund 
Mall  be  exclusively  applied  to  the  redemption 
and  retirement  of  bonds.  Held,  that  moneys 
collected  pursuant  to  tax  levies  to  accumulate 
a  sinking  fond  on  bonds  of  the  citj  cannot  be 
legalfar  appropriated  to  payment  of  interest 
on  other  bonu. 

4.  Appkaii— AssiONUEKTS  OP  Bbbob— FiXiina 
IN  Lower  Com. 

Where  neither  cross-assignments  of  error, 
nor  a  copy  of  appellee's  brielT  containing  them, 
are  filed  in  the  court  below,  as  required  by  dis- 
trict and  county  court  role  101,  sodi  croM-as- 
rignments  will  not  be  ewialdered  on  appeal. 

Appeal  fntm  District  Court,  Itavli  Conn- 
tar;  L.  W.  Moore,  Special  Judge. 

Handamin  proceedings  hy  James  O.  Ca- 
liUl  against  the  city  of  Austin  and  others. 
From  a  Judgment  amrdlng  ths  mit  defend- 
ants appeal  Berersed. 

Allen  &  Hart,  for  appellants.  Oardner 
Buggies,  for  appellee. 

RICK.  Special  Judge.  It  appears  from  the 
record  In  this  case  that  In  the  year  1890  ttis 
dty  of  Austin  was  without  an  adequate  wa- 
ter a&d  U^t  supply,  and  had  no  available 
funds  therefor,  and,  being  desirous  of  con- 
Btracting  a  qratem  of  waterworks  and  siq^ 
plying  the  city  -wtth  light,  and  having  al- 
readr  outstanding  bonds  In  the  sum  of  $125,- 
000,  whereby  It  was  fivbldden  ttie  Issuance 
of  additional  bonds  unless  by  consent  of  the 
taxpayers  or  special  act  of  thfe  Leglslatue^ 
It  being  a  dty  of  more  tban  10,000  inhabit* 
ants,  goremed      a  special  charter  granted 


by  the  Legislature,  Its  council  on  the  let 
day  of  April,  1800.  passed  an  ordinance  au- 
thorizing the  holding  of  an  election  to  ob- 
tain the  consent  of  the  taipayLng  voters  of 
said  dty  to  the  extension  of  Its  bonded  In- 
debtedness to  the  amount  of  fl,400,000.  An 
election  was  held  on  the  Sth  day  of  May, 
1800,  resulting  in  favor  of  the  Issuance  of 
aald  bonds  by  a  two-thirds  vote  of  the  tax- 
payers. That  in  pursuance  of  said  election, 
the  city  of  Austin,  between  the  15th  of  Oc- 
tober, 1880.  and  the  80th  day  of  January, 
18tt!,  executed  and  issued  1,400  bonds,  known 
as  "Water  and  Light  Bonds,"  each  for  the 
sum  of  11,000,  of  date  August  1,  1800,  pay- 
able to  Imtrer  on  July  1,  1030  (redeemable, 
however,  at  the  city's  option  at  any  time  after 
June  30.  1010),  bearing  interest  at  the  rate  of 
6  per  cent  per  annum,  payable  oi^arterly  on 
the  Ist  days  of  January,  April,  July,  and 
October  of  each  year,  as  svldmced  by  the  In- 
terest eoqpons  thereto  attached.  The  ordi- 
nance authorising  tho  Issuance  of  said  bonds 
provided  that  there  should  be  levied  and  col- 
lected for  the  year  1880,  and  for  eaidi  year 
thereafter  while  said  bonds  ranalned  out- 
standing, a  tax  of  fl.llK  on  the  ¥100  worth 
of  taxable  property  in  said  dty  for  the  pay- 
ment of  Interest  on  said  bonds  and  the  2  per 
cent  ainMng  fund  tot  thdr  redemption;  also 
that  the  net  Income  or  so  much  thereof  as 
was  necessary,  arising  from  the  receipts  of 
said  system  of  water  and  light  plants  which 
were  erected  with  tike  proceeds  of  said  bonds, 
should  be  applied  and  was  pledged  to  the  pay- 
mvDt  ot  ssid  bonds.  Interest,  and  sinking 
fund,  the  rates  of  which  vrere  to  be  so  regu- 
lated  as  to  provide  sufficient  revenue  th«e- 
from  to  pay  current  openses.  Interest,  ai^ 
sinking  funds.  That  all  of  seid  bonds  were 
ther«ifter  sold  the  city,  and  appellee  be- 
came the  owner  by  purchase  of  16  of  said 
bonds,  together  with  their  interest  coupons, 
and  that  with  the  proceeds  thowof  a  system 
of  waterworks  and  an  electric  light  plant 
were  oonstzucted  and  put  Into  <^ration,  but 
that  they  were  destroyed  In  April,  1800^  and 
ware  r^laced  In  1001  by  another  system, 
much  of  the  old  material  being  used  in  its 
construction,  but  no  net  receipts,  if  any, 
therefrom  had  ever  beoi  applied  to  the  pay- 
ment of  appellee's  interest  on  his  said  bonds,. 
By  an  act  (tf  the  Legislature  of  the  steto  of 
Texas  amending  the  charter  of  the  city  of 
Austin,  approved  September  20;  1801,  authori- 
ty was  given  said  dty  to  comivomise  and 
scale  Ito  existing  dehto  or  bonds  by  the  Issu- 
ance, In  exchange  for  Ito  ontetonding  bonds^ 
of  new  or  refunding  bonds,  bearing  date  July 
1,  1801,  payable  July  1031,  to  bear  in- 
terest the  first  6  years  at  S  per  cent,  for 
the  next  10  years  at  4  per  emit,  and  after 
July  1,  1916,  at  the  rate  of  S  p«  ceaL  to 
maturity,  interest  payable  semiannually  on 
the  1st  days  of  January  and  July  of  each 
year,  and  redeemable  by  the  dty,  at  Ite  op> 
tion,  at  the  date  of  any  Invest  payment 
The  said  dty  council  of  said  dty,  by  pnipet 


Digitized  by  Google 


688 


88  SOUTHWEBTintN  BBPOBTBB. 


ordinance,  tm  tbe  6tb  day  of  Noranber,  1001* 
IffOTlded  tor  the  iBsnance  of  socb  refondlng 
bonds,  and  for  their  exchange  for  such  ont- 
fNandlng  bonds  as  tbe  owners  thereof  fifaoald 
be  Irtlling  to  take  In  lien  tbereot  $143,000 
of  said  water  and  light  bonds  of  the  same  ia< 
sne  aa  appellee's  had  been  paid  off  and  re- 
tired, leaving  fl,257,000  of  said  issue,  ct 
which  ¥985,000  were  refunded  at  3  per  cent, 
by  the  consent  of  said  bondholders,  leaving 
4322,000,  inclndlng  &ppeUee*B  ¥lfi,000.  which 
were  not  refunded,  sttU  bearing  interest  at 
the  rate  of  5  p«r  cent.,  but  appellee  and  th« 
holders  of  said  9322,000  did  not  consent  to 
said  refunding.  There  wecB  other  outstand- 
ing bonds  of  said  city  of  Austin  at  said  tline 
which  were  Hkewlse  refunded  by  ctmsoit  of 
the  owners.  No  port  of  tlie  Interest  on  ap- 
pellees bonds  has  been  paid  since  April  1, 
100(^  and  no  adequate  provision  t<a  the  slnlc- 
ing  fund  having  been  made  therefor,  and 
the  dly  having  refused  payment  thereof  up- 
<ni  demand,  .appellee  brought  suit  in  the  dia- 
trlct  eonrt  of  Travis  county  lagalnst  said  dly 
of  Austin  on  October  22, 1901,  on  the  coupons 
maturing  July  and  October,  1900,  and  Janu- 
ary, April,  July,  and  October,  1001,  and  there- 
after, on  iSaxch  6,  1902.  recovered  judgment 
for  $1,196.67,  with  Interest;  and  agato  &a 
March  20, 1902.  another  suit  vras  brought  by 
him  in  said  district  court  on  the  intnest 
coupons  maturing  January  1, 1902,  and  Judg- 
ment likewise  recovored  thereon.  Said  dtf 
appealed  from  both  of  said  judgments,  and 
they  were  affirmed  by  tbe  Court  of  Civil  Ap- 
peals, and  write  of  error  doiied  by  the  Su- 
preme Court  in  each  case.  The  dty  of  Aus- 
ttn  refused  to  pay  said  judgmente  or  any  part 
thereof,  ncept  court  costs,  and  execution 
was  duly  issued  thereim  and  returned  the 
sheriff  "No  property  found,"  it  further  ap- 
pearing that  said  city  liad  no  property  sub- 
ject thereto  Appellee  demanded  that  the  of- 
ficers of  said  dty  levy  a  tax  for  the  payment 
of  Interest  on  his  bonds,  which  was  likewise 
refused.  Thereaftw,  app^ee  bron^t  this 
suit  against  the  dty  of  Austin,  and  its  mayor 
and  board  of  aldermen,  constituting  ito  dty 
couneU,  its  secretary,  tax  collector,  and  treas- 
urer, by  petition  filed  in  the  district  court  of 
Travis  county,  T^,  on  August  20, 1903,  but 
trial  was  had  on  appellee's  Mcond  amended 
original  petition  filed  in  said  cause  on  tbe 
Gth  day  of  May,  1004,  whraeln  appellee  plead- 
ed all  of  the  facta  above  recited,  and  sought 
to  enforce  by  mandamiu  against  said  dty  the 
collection  of  said  Judgments  theretofore  ob- 
tained b7  appellee  against  said  dty  for  the 
interest  upon  certain  water  and  light  bonds, 
as  well  as  to  enforce  the  collection  of  c«*taln 
other  aoms  alleged  to  be  due  upon  the  bonds 
of  said  dty  since  the  recov^  of  said  judg- 
ments, and  asking  that  said  city  be  required 
to  appropriate  to  the  payment  of  bis  said 
judgments,  exduslve  of  ell  other  bonds,  all 
or  so  much  as  might  be  necessary  of  the 
amount  then  on  hand  In  the  treaaary  of  said 
«tty  to  said  intereat  and  sinking  fund. 


amounting  to  (72,73&96,  arising  from  tbe  col* 
lection  of  certain  taxes  levied  by  said  dty 
for  the  payment  of  interest  and  alnklnc  fund, 
as  well  as  for  the  appropriatloai  of  all 
amounta  levied  by  said  dty  on  account  of 
said  taxes  for  the  years  1900, 1901, 190S,  and 
1908.  but  which  were  then  uncollected,  and 
further  asking  that  in  the  event  that  nu^ 
amount  then  on  hand  and  the  amounta  there- 
after collected  from  said  taxes  should  be 
found  insufficient  to  pay  appellees  debt  then 
to  levy  additional  taxes  for  tbe  years  1900, 
1902, 1903,  uid  1904,  and  likewise  to  compel 
said  clt7i  durli^  the  time  amtellee's  bonds 
should  be  outstanding,  to  annually  levy  snf- 
fldent  taxes  for  the  payment  of  the  interest 
on  his  aald  brads  and  tbe  creation  of  a  sink- 
ii^  fund  of  2  per  cent  for  their  redem^tkm. 
i^pellante  answered  by  genial  demurrer, 
special  exceptions,  and  general  denial,  which 
demurrer  and  special  exceptions  were  over- 
ruled. The  case  was  tried  by  the  court  with- 
out the  totervention  ot  a  jury,  and  judgment 
was  rendered  in  favw  of  aivellee  tot  the 
amounts  prayed  for,  and  granting  a  peremp- 
tory writ  of  mandamus  requiring  appellants 
•to  immediately  pass  an  ordinance  appmprlat' 
ing  to  the  payment  of  appellee's  claim,  pro 
rata  with  the  daim  of  tbe  holders  of  $13,600, 
April  1.  1895,  6  per  cent  bonds,  and  of  tbe 
holuers  of  Die  remainder  of  Die  $322,000  6 
per  cent,  bonds  whose  interest  was  unpaid, 
to  the  exduslon  of  all  othw  bondboldera  of 
the  dty  of  Austin,  the  sum  of  $53,S23.18,  that 
being  the  amount  on  hand  in  the  dty  treas- 
ury of  the  dty  of  Austin,  on  tbe  date  of  the 
rendition  of  the  judgmwt  of  interest  and 
dnUng  fund,  of  the  refunding  bmds  alone: 
further,  that  appellante  levy  an  additi<Hial  tax 
tot  the  year  1903  upon  «n  pnq^erty  of  tbe  dty 
taxable  by  law,  of  one-dztb  of  1  per  cent 
of  the  taxable  values  of  all  property  in  said 
dty  that  was  asaessed  for  the  year  1908.  for 
the  purpose  of  paying  tbe  Interest  and  eetob- 
Uahlng  a  sinking  fund  xxsfoa  appellee's  bonds, 
pro  rata  with  those  above  moiticmed;  and. 
further,  that  appdlante  duly  pass  for  tbe 
year  1004,  and  each  yeax  thcffeaftw  so  loi^ 
as  any  of  appellee's  bonds  or  coupons  remain 
outstanding  and  unpaid,  an  ordinance  an- 
nually levying  for  each  year  a  tax  suffident 
to  iny  off  and  fxilly  discharge  appellee's  In- 
terest on  said  bonda,  and  to  establish  a  sink- 
tog  fund  therefor,  pro  rata  with  all  the  bonds 
of  the  dty  now  ontstandtog,  but  the  pnyer 
for  the  levy  of  additional  taxes  tm  tbe  year 
1900  and  1902  was  refused. 

By  their  fifth  assignment  of  rarmr  appel- 
lants contend  that  the  court  erred  in  overrul- 
Ung  defendants'  special  exceptloiu  to  Plato- 
tiff's  second  amended  original  petition  con- 
tatoed  to  paragraphs  6  and  7  of  defendanta' 
first  amended  ordinal  answer  to  said  .peti- 
tion, because  it  appears  from  said  petition 
that  platotlff  was  seeking  to  establish  a  pref- 
erence  over  certato  other  IXHidholdeis  and 
creditors  of  the  city,  not  made  parties  to  this 
suit  to  maottj  alleged  to  be  on  hand  balimg^ 
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Ing  generally  to  such  parties  and  plaintiff, 
and  fnzllier  seeks  to  establish  a  preference 
as  against  others  not  made  parties  to  this 
Bait  as  to  taxes  to  be  h^eafter  levied  by  de- 
fendants; and  seeks  to  hare  subjected  to  the 
payment  of  his  debt  and  claim,  to  the  ex- 
claalon  of  all  otho*  persons,  Interest  fonds, 
when  it  appears  from  said  petition  that  the 
otber  persons  not  made  parties  to  this  snlt 
are  Invested  In  said  funds. 

Appellants'  sixth  special  demurrer  Is  as 
follows:  "Defendants  further  except  to  the 
allegations  of  said  petition  set  forth  as  the 
baste  for  tb»  mandamus  prayed  for,  because 
It  appears  that  the  rights  of  other  debtors 
and  bondholders  of  said  dty  will  be  material- 
ly affected  by  granting  the  writ  as  prayed 
for,  that  said  otber  debtors  and  bondholders 
are  not  made  parties,  that  said  other  debtors 
and  bondholders  are  necessary  p&rtiM  to  this 
suit,  and  the  same  cannot  be  proceeded  with 
until  aU  are  made  juotles  or  notified  of  this 
salt- 

Appellanti'  seventh  qtedal  etceptloD  Is  as 
follows:  ^'Defendanto  further  except  to  the 
allegations  relating  to  the  writ  of  mandamus, 
because  It  appears  In  the  petition  tint  tiiere 
Is  a  defect  in  parties;  that  others  not  par- 
ties to  this  suit  are  Interested  in  the  subject- 
matter  thereof,  for  the  following  reasons,  to 
wit:  (a)  Because  plaintiff  se^  a  preference 
oTer  certain  other  bondholders,  not  parties 
to  tills  suit.  In  an  interest  and  sinking  fund 
alleged  to  be  on  hsnd  in  the  dty  treasury, 
(b)  Because  idaintUf  seeks  to  subject  said  al- 
leged sinking  fond  already  set  aside,  as  such, 
for  the  payment  of  the  prtndpal  of  all  bonds, 
to  tbe  payment  of  i^lntiff's  interest  ompons, 
and  tlie  holders  of  said  other  bcmds  are  not 
parties  to  this  aOt  (e)  Because  plaintiff 
■e^s  to  compel  d^ndants  to  pay  to  blm  a 
pro  rata  share  with  other  bondholders  and 
coupon  holders  not  parties  to  this  suit  of  an 
Interest  fund,  alleged  to  be  on  band  in  the 
cfty  treasury.  In  which  said  otlier  bondhold- 
er* and  coupon  holders  not  parties  hoeto  are 
interested,  (d)  Because  plaintiff  weAa  to 
compel  defendants  to  pay  him  an  interest 
fund  alleged  to  be  on  baiul,  to  the  exduslon 
of  otber  bondholders  and  coupon  holdos  not 
parties  to  this  suit,  who  likewise  have  a  right 
to  resort  to  said  fond  tor  payment  of  tbetr 
coupons  to  matnte  timresfter.  (e)  Plaintiff 
scets  to  sohJeet  to  tbe  payment  of  his  oon- 
pona  all  the  uncollected  taxes  on  account  of 
Interest  and  sinking  fond  for  tbe  years  1900^ 
1901,  1802,  and  1908,  and  the  taxes  collected 
for  said  years  and  on  hand,  as  it  appears 
from  said  petition  tbat  certain  otber  bond- 
holders of  said  dty  have  an  Interest  In  said 
bonds  and  are  not  parties  to  this  suit" 

In  this  connection  plaintUC  alleged  that  at 
the  date  of  the  issuance  of  said  1,400  water 
and  light  bonds  there  were  outstanding  bonds 
against  tbe  dty  of  Austin  amounting  to  the 
som  of  1126,000,  composed  of  $72.S00  worth 
of  bonds  Issued  prlw  to  May  1,  ISBOt  bearing 
interest  at  the  rate  of  10  per  c«kt,  f  12,500 


worth  issued  July  1,  1881,  bearing  6  per 
cent  Interest  and  $40,000  worth  Issued  July 
1,  1884.  bearing  Interest  at  the  rate  of  6  per 
cent;  that  the  (72,600  worth  of  10  per  cent 
bonds  were  on  the  let  of  April,  1895,  ex- 
changed for  and  converted  Into  $72,500  bonds 
of  that  date,  bearing  Interest  at  0  per  cent 
per  annum;  that  the  $143,000  face  value  of 
said  $1,400,000  6  per  cent  water  and  light 
bonds  were  retired  and  canceled  on  various 
dates  prior  to  November  25,  1001,  and  that 
there  were  now  outstanding,  of  said  $1,400,- 
000  issue,  $322,000,  Indodlng  plaintiff's  bonds 
that  Imve  not  tieen  refunded,  and  $036,000 
have  been  refunded  to  bear  interest  at  tbe 
rate  of  8  per  cent;  that,  of  sold  $72,600  Is- 
sue, $58,000  have  been  refunded  and  bear  In- 
terest at  the  rate  of  3  per  cent  per  annum, 
and  $13,600  bearing  Interest  at  6  per.  cent 
have  not  been  refunded;  that  all  of  tbe  $40,- 
000  Issue  have  been  refunded  and  bear  In- 
terest at  8  pec  cent,  and  that  all  of  said  $12.- 
500  have  been  refunded  and  bear  Interest  at 
3  per  cent;  that  there  were  subsequentiy  Is- 
sued by  the  of  Austin,  after  the  issuance 
of  the  series  of  bonds  above  named  and  men- 
tioned, $200,000,  of  date  July  1, 188S,  bearing 
interest  at  the  rate  of  6  per  cent  per  annum, 
$10,000  of  which  were  retired  Septembor  21, 
1901,  and  the  balance,  $100,000,  bearing  In- 
terest at  tbe  rate  of  S  per  cent,  having  been 
refunded;  and  anoth^  issue  of  $45,000  high 
school  bonds,  beartdg  interest  at  the  rate  of 
5  per  cent,  dated  August  1.  1880,  have  all 
been  refunded,  and  bear  interest  at  the  rate 
of  8  per  cent  pur  annum. 

It  is  farther  allied  that  the  interest  on  all 
of  the  refunding  bonds  has  bem  paid  as  It 
matured  up  to  the  20th  day  ct  June,  1004; 
that  all  of  the  $200,000  issue  of  July  1. 1896. 
and  the  $45,000  Issue  ot  August  1,  1899.  are 
subordinated  to  the  payment  of  Interest  and 
sinking  fund  to  plaintiff's  bonds  and  clalnks; 
that  all  of  said  bonds  that  have  not  been 
refunded  were  entitled  to  share,  as  to  pay- 
ment of  Interest  and  ainMng  fmul,  according 
to  tiieh:  original  rate  of  interest,  and  all  of 
said  refunded  bonds  were  entitied  only  to 
their  new  rate,  and  said  $190,000  and  $46,- 
000  Issues  were  subordinated  to  the  payment 
of  Interest  and  sinking  fond,  because  Issued 
subseqvont  to  the  issuance  of  plalntUTs 
bonds,  and  that  $268,000  are  not  entitled  to 
tbe  payment  of  any  Interest  and  sinking  fond 
until  the  paymoit  of  Interest  and  sinking 
fund  of  plaintiff's  btmds  shall  be  fully  made. 

It  was  further  allied  In  plaintiff's  peti- 
tion that  there  remained  uncollected,  but  col- 
iectible,  of  the  taxes  actually  levied  tm  the 
years  1801. 1902,  and  1908,  a  total  of  $80,882, 
all  of  which,  plaintiff  Is  entitied  to  have  col- 
lected and  applied  to  the  payment  of  his 
debt  to  the  exduslon  of  the  holders  of  3  per 
cent  bonds,  because  the  holders  of  said  8  per 
cent  bonds  have  all  berat  paid  their  intdrest 
up  to  and  Indndlng  January  1,  1804,  to  the 
exclusion  of  appdiee;  that  plaintiff  was  also 
entitied  to  have  for  the  year  1804,  and  each 
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year  tbereaftw.  a  tax  lery  made  hj  said  CII7 
council  of  $1.16%  on  the  $100  worth  assessed 
Talnatiim  of  taxable  property  In  aald  city  of 
Austin  for  tbe  payment  of  Intetest  and  aink- 
tug  fmid  on  blB  bond^  pro  rata  ivltb  thoae  en- 
titled to  like  payments  during  tlie  life  of  bis 
bonds,  and  np  to  July  1,  1830,  and  if  said 
nncollected  amomits  were  not  soffldent  to 
pay  his  debtt  or  If  they  wore  not  collected* 
he  was  entitled  to  have  applied  and  paid  on 
bis  said  debt  any  and  all  amount^  now  In 
said  treasmy,  collected  ftom  any  tax  levy 
made  tbr  the  payment  of  Interest  and  sink- 
ing funds  cm  bonds.  It  further  aj^eared 
from  the  pleading  of  plalntlfC  that  there  was 
then  In  said  treasuiy  the  sum  of  $72,73&46 
levied  aud  collected  for  Interest  and  sbiUng 
fund  on  all  bonds. 

Fiopi  the  foregoing  It  will  be  seen  that 
appellees  cnitentlrai  Is  tluit  be  Is  entitled 
to  have  the  money  <m  hand  to  the  credit  of 
the  interest  and  slnUng  fund  applied  to  the 
payment  of  his  judgments,  notwithstanding 
the  record  shows  that  the  taxes  which  consti< 
tnted  this  fund  were  levied  and  collected  for 
the  purpose  of  paying  the  Interest  and  cre- 
ating a  sinking  fund  for  the  refunding  bonds 
of  the  city;  and  likewise  ccmtending  that  be 
was  entitled  to  have  the  uncollected  taxes 
from  1900  to  1908,  Inclusive,  when  collected, 
applied  to  tbe  payment  and  satisfaction  of 
hlf  Judgments,  to  the  exclust6n  of  the  other 
Txmdbcdders,  the  sanw  having  been  levied  for 
itm  payment  of  tbe  interest  and  sinking  fund 
on  said  refunding  bonds.  None  of  liie  re- 
funding bondholders  were  made  parties  to 
this  litigation.  It  appears  to  us  thst  they 
were  directly  and  vitally  interested  In  the 
questions  to  be  determined,  as  it  affected  the 
nine  of  tbelr  securities.  We  think  it  plain 
that  where  the  record  discloses  that  other 
partiea  are  interested  In  the  questions  to  be 
decided  In  a  mandamus  suit  against  pnblle 
officers,  DO  decree  can  be  rendered,  and  no 
mandamus  granted,  unless  said  third  persons 
are  made  parties  to  fbe  suit  for  the  adjudica- 
tion of  their  rights.  It  is  immaterial  if  tiie 
court  correctly  decided  that  aK>ellee  was  en- 
titled to  tbe  rdlef  prayed  for  and  obtained 
by  him  against  the  hidden  of  said  refund- 
Ing  bonds,  because  it  Is  held  In  Tabor  t. 
Land  Oommlsaloner,  29  Tex,  606:  "If  there 
were  no  othw  objections  to  the  application 
tm  writ  of  mandamus  in  tibds  case^  the  fact 
ttiat  there  are  other  <dalmant8  to  the  land 
who  are  not  parties  to  this  proceeding  would 
furnish  ground  for  refusing  it,  and  aver^ 
ments  that  their  claims  sre  void  will  not  re- 
lieve the  matter  of  the  difficulty,  for  this 
court  will  not  undertake  to  adjudicate  otber 
dalms,  whether  valid  or  not,  when  the  claim- 
ants sre  not  parties  to  tbe  suit.**  The  case 
of  T.  M.  By.  Co.  V.  Jarvls,  80  Tex.  467.  15 
8.  W.  1060,  was  one  where  'Appellants  caus- 
ed 62  alternate  certificates  of  which  It  was 
the  owner  to  be  located  on  land  in  Webb 
county,  but  the  surveyor  rinsed  to  surrey 
the  land,  and  this  action  was  brought  against 


Urn  and  persons  claiming  tbe  land,  with  & 
prayer  that  a  writ  of  mandamus  Issue  to 
conqnl  him  to  mske  Uie  surv^s."  It  ap* 
peara  from  the  record  in  this  case  that  part 
of  the  land  upon  which  these  cntiflcatea 
were  located  had  formerly  been  granted  by 
the  Spanish  govonment  to  one  Galan,  but 
that  a  part  of  this  land  so  granted  to  him 
had  thereafter  been  otpn^rtated  by  said 
government  for  the  purpose  of  establishing, 
ft  town  (Polafox)  which  was  afterwards  lo- 
cated, but  that  subsequent  to  ite  locattoD' 
Uie  town  was  destroyed  and  abandoned,  and 
four  pordnu  of  the  land  origtnaUy  within  Ite 
Jurisdictlim  was,  by  an  act  of  the  Leglala- 
tore  of  tbe  state,  rtilnqnlshed  by  the  steto 
— Itoee  pordms  thereof  to  one  Antonio  Ouer- 
ra,  and  tme  prackm  thereof  to  Joaquin  Galan 
—and  was  not  therefore  vacant  public  do- 
main at  the  time  of  tbe  location  of  said  cw- 
tiflcates,  and  was  not  subject  to  location. 
Nelttaor  Galan  oar  Gnerra,  nor  any  persons 
shown  to  have  acquired  their  rights,  sre  par- 
ties to  the  sctKm.  Judge  Sti^tan,  to  pasting 
upon  the  question  of  appellantfs  r^ht  to  fb» 
writ  of  mandamus,  says,  among  other  ttdngs: 
"And,  waiving  all  questions  as  to  the  effect 
of  tbe  redtals  In  that  decree  £then  under  dis- 
cussion], tile  fact  remains  that  ttiere  Is  land 
:  within  the  boundaries  located,  to  ttie  extcmt 
of  four  pordons,  at  least  three  of  wliicb  are 
held  by  Antonio  Guerra,  or  some  persons 
holding  throi^h  him,  by  vsUd  dalm  against 
Qie  stat^  and  thare  Is  no  exceptkm  of  these 
lands  in  the  prayer  that  tiie  surveyor  be  com- 
manded to  survey  all  tin  lands  located.  And 
to  the  fiice  of  the  ftict  that  tiiese  four  por- 
cSons  must  be  beM  to  be  wltbto  the  llmlte 
.  of  idatotlfl's  locattons,  to  the  absence  of  evl- 
denoe  other  than  that  found  to  tbe  record, 
the  writ  prayed  for  could  not  be  granted, 
and  especially  so  when  neither  Guerra,  nor 
any  person  assertliv  his  rlgAt  hss  had  an 
imtortunlty  to  be  beard,  unless  It  be  tin  law 
that  to  cases  sudi  as  this  a  peremptory  writ 
of  mandamus  may  Issue,  still  leaving  to  tbe 
surveyor  the  rlgbt  to  dUtr^ard  It  In  part 
or  Judge  for  blmsdf  bow  far  be  most  obey 
It  irtiat  particular  land  he  must  mm^  and 
refrain  from  surveytog,  or  otherwise,  to 
obedloice  to  tfie  irrlt  do  an  act  to  TUriatlon 
of  law  and  of  tbe  righto  of  persons  wbo  have 
not  been  heard.  When  such  a  writ  Issues,  It 
must  be  obeyed  to  every  particular,  and  this 
fondSbes  a  reason  why  It  vrill  not  be  direct- 
ed untn  the  aiH>licant  shows  that  he  to  enti- 
tled to  have  the  respondent  do  tbe  very  act 
which  it  Is  Claimed  to  be  his  legal  duty  to 
do;  and  sudi  a  writ  cannot  issue  wben  the 
relator  shows  that  he  has  the  right  to  have 
done  only  a  part  of  that  when  he  seeks,  and 
does  not  show  what  part  less  than  tbe 
whole,  he  Is  entitled  to  have  performed.**  In 
tbe  present  case.  It  clearly  appearing  from 
the  record  that  other  parties  not  befbre  liie 
court  are  toterested  to  the  funds  soogbt  to 
be  appropriated  to  the  payment  of  appellee's 
Judgments,  and  that  ttw^  vrlU  be  materially- 
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affected  by  the  Issuance  of  the  writ,  and  It 
also  appearing  that  appellee  is  seeking  to  re- 
quire the  appropriation  of  funds  collected 
and  held  by  the  city  as  an  interest  and  sink- 
Ing  fond,  it  appearing  that  no  separate  ac- 
counts were  kept  for  Interest  and  sinking 
funds,  but  that  the  same  were  blended,  and 
that  It  would  be  impossible  to  determine 
from  the  record  bow  much  of  said  fund  be- 
longed to  one  and  how  much  to  the  other,  we 
conclude  that  this  case  falls  clearly  within 
the  rule  anflotmced  by  Judge  Stayton.  and 
that  the  writ  should  not  be  granted,  and 
that  there  was  error  in  the  Judgment  of  the 
court  overruling  appellants'  exceptions  to 
said  petition  as  above  stated.  Authorities: 
T.  M.  Ry.  Co.  T.  JarvlB,  80  Tex.  467,  15  S. 
W.  1089;  Tabor  v.  Land  Oommlsslona:,  29 
Tex.  506;  Watkins  v.  Klrchaln,  10  Tex.  381; 
Smith  V.  Power,  2  Tex.  57;  Land  Commls- 
^oner  v.  Smith,  5  Tex.  471;  Chappell  t.  Bo- 
gan.  94  Tex.  482,  62  S.  W.  6S9;  Olbbs  v.  Ash- 
ford  (Tex.  Glv.  App.)  66  S.  W.  858;  Ency. 
Pleading  &  Practice,  vol.  13,  pp.  056-660. 

Appellants'  fifteenth  as^nment  of  error 
ralaes  the  right  of  this  court  to  render  Judg- 
ment for  the  balance  on  hand  In  the  dty 
treasury  belonging  to  the  interest  and  sink- 
ing fund  of  the  refunding  bonds,  and  is  as 
foUowa:  "The  court  erred  in  rendering  Judg- 
ment directing  the  payment  to  plaintiff  of 
money  on  hand  in  the  ci^  treasury  and  that 
thereafter  collected,  because  It  appears  that 
a  portion  of  such  fund  was  held  to  the  cred- 
it of  the  sinking  fund  account,  and  therefore 
not  subject  to  the  payment  of  plaintiffs 
«laim  at  this  time;  and  It  does  not  appear 
from  the  pleadings  or  evidence  of  the  plain- 
tiff what  portion  of  said  fund  belonged  to 
the  sinking  fund,  and  how  much  to  the  inter- 
est fund,  which  fact  It  was  necessary  for  the 
plaintiff  to  allege  and  prove  In  order  to  re- 
cover." The  appellant  alleged,  and  the  court 
found,  that  there  was  levied  for  the  years 
1901, 1902,  and  1003  one  tax  for  the  Interest 
and  sinking  fond  on  bonds;  that  on  June  22, 
1904.  the  sum  of  $73,73&96  was  in  the  treas- 
ury of  the  dty  of  Austin  to  the  credit  of  the 
Interest  and  sinking  fund  on  the  refunding 
bonds  of  the  dty  of  Austin  alone,  no  distinc- 
tion being  made  between  Interest  and  sink- 
ing fund,  all  of  which  ar<»e  from  the  collec- 
tion of  Interest  and  sinking  fund  taxes;  and 
that  aU  of  said  fund,  except  $53,523.19,  has 
been  drawn  out  by  warrants  against  said 
fund  to  pay  interest  on  said  refunding  bonds, 
for  which  balance  the  court  rendered  Judg- 
ment, requiring  said  city  to  ai^roprlate  the 
same  to  the  payment  of  appellee's  Judgments. 
Appellants  contend  that  the  2  per  cent,  sink- 
ing fund  provided  for  by  the  Constitution, 
the  general  laws  of  the  state,  and  the  char- 
ter of  the  dty  of  Austin  could  not  be  appro- 
priated or  used  for  the  payment  of  Interest 
on  bonds,  or  for  any  other  claim  whatever 
than  the  redemption  of  the  bonds  of  the  se- 
ries on  account  of  which  such  tax  was  levied 
and  collected.  Aiv^Uee  alleged  that  no  Inter- 


est had  been  paid  upon  his  bonds  since 

April  1,  1900,  and  no  taxes  bad  been  levied 
for  the  payment  of  his  Interest  and  sinking 
fund,  although  taxes  had  been  levied  and 
collected  and  paid  on  Interest  of  other  out- 
standing bonds  of  the  dty  to  his  exclusion. 
From  the  court's  findings  of  fact  It  appears 
that;  in  the  Interest  and  sinking  fund  ac- 
count on  the  refunding  bonds  of  the  dty  of 
Austin  there  was  on  June  20,  1004,  the  sum 
of  $72,788.46,  all  of  which  arose  from  the 
collection  of  Interest  and  sinking  fund  taxes 
under  the  levies  for  the  years  1900  to  19(^ 
inclusive;  and  tbat  $10,245.77  of  this  amount 
was  on  June  20,  lOM,  appropriated  to  the 
payment  of  interest  on  the  8  per  cent  bonds 
for  the  Installment  due  July  1,  1904,  leaving 
a  balance  of  $58,528.10,  which  the  court  held 
subject  to  the  payment  of  appellee's  Judg- 
ment The  Constitution  of  the  state  (artlde 
11,  {  authorizes  dtles  to  levy,  assess,  and 
collect  taxes  necessary  to  pay  Interest  and 
create  a  sinking  fund  to  satisfy  any  Indebt- 
edness theretofore  l^lly  made  and  under- 
taken, but  that  all  such  taxes  shall  be  levied, 
assessed,  and  collected  separatdy  from  that 
levied,  assessed,  and  collected  for  current  ex- 
penses of  the  munldpal  government  and 
shall,  when  levied,  specify  In  the  act  of  levy 
the  purpose  therefor.  Article  416  of  the  Re- 
vised Statutes  of  1885  provides  that  dty 
councils  may  provide  by  ordinance  special 
funds  for  spedal  purposes,  and  shall  make 
the  same  disbursable  only  for  the  purpose 
for  which  the  fund  was  created,  and  makes 
It  malfeasance  for  an  oflBcer  of  a  dty  to  mis- 
appropriate such  special  fund,  and  declares 
him  thereafter  Incapable  of  holding  any  of- 
fice in  said  tity,  Artide  498  of  the  Revised 
Statutes  substantially  re-enacts  the  consti- 
tutional provision  above  quoted.  The  last 
charter  of  the  dty  of  Austin,  as  well  as  the 
one  In  force  for  many  years  previous,  pro- 
vides that  the  city  treasurer  shall  keep  the 
Interest  fund  and  the  sinking  fund  separate- 
'  ly,  and  shall  honor  no  draft  on  the  interest 
fund  except  to  pay  Interest  on  such  bonds, 
and  shall  honor  no  draft  on  the  sinking  fund 
except  to  redeem  such  bonds,  or  to  purchase 
interest-hearing  bonds  of  the  United  States, 
the  state  of  Texas,  or  the  dly  of  Austin. 
Sp.  Laws  27th  Leg.  p.  67.  This  provision,  or 
one  similar  thereto,  was  lo  force  at  the  time 
of  the  delivery  of  plaintiff's  bonds,  and  at  the 
time  of  the  levy,  assessment  and  collection 
of  the  various  taxes  now  sought  to  be  sub- 
jected to  the  payment  of  appellee's  claim. 
The  charter  of  the  dty  of  Austin,  as  shown 
by  the  amendment  to  the  same  (Sp.  Laws 
27th  Leg.  pp.  12-17,  c.  4),  provides  that  all 
moneys  collected  on  account  of  sinking  fund 
shall  be  annually  applied  exclusively  to  the 
redemption  and  retirement  of  the  refunding 
bonds  Issued  as  set  out  by  appellee  In  his 
petition.  The  Supreme  Court  in  construing 
the  general  law  above  mentioned  In  the  case 
of  City  of  Sherman  v.  Williams,  84  Tex.  ^1. 
19  8.  W.  606,  81  Am.  Bt  Bep.  66,  has  held 
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that  a  ipecial  tax  or  special  fnnd  which 
luul  been  collected  tor  a  particular  pn^Kwe, 
In  Tlew  of  the  limitations  placed  by  the  Oon- 
Btitatlon  on  munldpal  taxatlcoi.  coold  not  be 
applied  for  any  other  porpose;  that  U  ench 
fund,  by  act  of  municipal  anthortty,  conld 
be  diverted  or  need  for  some  oth&e  purpose 
than  the  one  ftnr  which  it  had  been  collected, 
then  constltvtlonal  restraints  wonld  becmne 
unimportant,  and  the  citizen  ooold  be  sub- 
jected to  taxation  forbidden  by  1^  Oonstl- 
tntlon,  and  that  which  could  not  be  dime  di- 
rectly should  not  be  done  indirectly. 

We  therefore  hold  that  the  court  b^w  err- 
ed In  rendering  judgment  directing  the  pay- 
ment of  the  mon^  on  hand  in  the  dty  treas- 
ury, as  well  as  that  tiureafter  to  be  collect- 
ed belonging  to  the  sinking  fund,  to  appel- 
lees judgment,  because  the  same,  having 
beoi  leTied,  assessed,  and  collected  t<a  the 
payment  of  sinking  fund  on  the  bonds  of  said 
d^,  under  the  Constitution  and  laws  of  the 
state,  could  not  be  legally  appropriated  to 
the  payment  of  any  other  daim  whatever. 

Appellee  In  his  brief  presents  for  the  con- 
sideration of  the  court  two  cross-assignmaito 
of  error,  which  appellants  move  to  strike  out. 
It  apprars  from  an  Inqwctlon  of  the  record 
that  appellee's  brief  was  not  died  in  the 
court  below,  nor  were  these  cross-assign- 
ments of  error  copied  in  the  transcript  Ap- 
pellants', motion  must  prevail,  and  said  croes- 
assignmenta  will  not  be  consldwed.  because 
the  same  were  not  filed  In  Uie  court  below, 
nor  was  a  copy  of  appellee's  brief  containing 
them  filed  in  the  court  below,  as  required  by 
rule  101  for  the  district  and  county  courto. 
Pattaracm  v.  Seeton,  19  Tex.  dv.  43S^  47 
8.  W.  7S2;  Morrow  v.  Terrell,  21  Tex.  Olv. 
App.  31,  60  8.  W.  784. 

In  the  view  we  have  taken  of  this  case, 
we  deem  it  improper  at  tills  time  to  viter  In- 
to a  discussion  of  the  queationB  raised  by  ap- 
pellants* otb«r  asrignmoits  of  error.  But  for 
thB  errors  pointed  out,  the  case  fai  reversed 
and  remanded. 


CITY  OP  AUSTIN  et  aL  v.  CAHILL. 
(Supreme  Court  of  Texaa.    Jane  22.  1905.) 

1.  Appeai,— Cebtified  QcnSTIOITS. 

The  Supreme  Court  mi^,  in  conslderlns 
qaestioDs  certified  from  the  Court  of  Civil  Ap- 
peals, determine  every  minor  question  npon 
which  a  correct  decision  of  the  lenenU  question 
certified  ma;  depend. 

2.  MuKiciFAL  CoBPoaATionB— Bonded  Debt 
—Refunding. 

The  charter  of  the  city  of  AnstiQ  (Sp. 
Laws  27th  Leg.  Ist  Called  Sese..  p.  12,  a  4.  S 
33,  par.  2)  authorizes  the  city  to  levy  and  col- 
lect an  annual  tax  to  raise  such  sum  as  may  be 
necessary  to  pay  interest  and  accumulate  a 
sinkins  fund  on  all  bonded  debts  of  the  city. 
Another  provision  (section  37,  p.  IS)  auUior- 
izes  the  city  to  refund  the  whole  or  a  part  of 
its  bonded  indebtedness,  and  to  levy  such  tax 
as  Is  necessary  to  pay  interest  and  accumulate 
a  sinking  fond  on  tiie  refanding  bonds.  Held, 
that  a  levy  under  section  37  Is  to  be  devoted 


endnsively  to  the  payment  of  interest  and  the 
accumulation  of  a  sinking  fund  on  the  refund- 
ing bonds,  while  such  bonds  as  remain  un re- 
funded may  be  provided  for  by  an  additional 
levy  under  section  33. 
8.  Statdtbb— GoNsraucrxoit. 

A  general   provision  of  a  statute  must 
yield  to  a  special  one  so  far  as  Is  necessary  to 
give  effect  to  the  particular  snbjeet  of  the  spe- 
cial provision. 
4.  8A1CI. 

In  construing  a  statate,  the  Leghdatore 
must  be  presnmed  to  have  known,  when  it  pass- 
ed the  statute,  the  constitutional  limits  of  its 
legislative  power. 
6.  Saue. 

The  courts  may  declare  void  a  statute 
which  is  repugnant  to  the  Constitution,  hot 
may  not,  in  order  to  preserve  the  statute  against 
constitutional  objection,  ascribe  to  It  a  meaning 
at  variance  with  its  plain  Import 

6.  Mdniozpai.  CoaPOBATioHS  —  BxrnnDino 
Debt. 

The  proceeds  of  a  tax  levy  under  Sp.  Laws 
27tb  Leg.  lat  Called  Sess.,  p.  13,  c.  4,  {  37,  au- 
thorizing a  city  to  refund  Its  bonded  indebted- 
ness and  levy  a  tax  to  pay  Interest  and  accumu- 
late a  sinking  fund  thereon,  cannot  be  diverted 
by  the  city  to  meet  the  charges  of  unrefnnded 
bonds. 

7.  STATUTE&— Cowsranonos. 

The  legislative  policy  may  be  looked  to  as 
persuasive  in  a  mattor  of  doubtful  statntiny 

construction. 

8.  MUNICIFAI.    OOBPOaATIONS  —  S^CISSIVE 

Tax  Lbvt. 

Where  a  tax  levy  is,  In  parL  illegal,  aa  in 
excess  of  the  dty's  Uiolt  of  taxation  alter  mak- 
ing due  allowance  for  authorized  omitted  levies 
having  priority,  It  Is  so  far  in  strictness  return- 
able to  the  tazjiayers,  leaving  them  still  sobject 
to  the  imposition  of  the  prior  levies,  bat  may. 
in  avoidance  of  circnity,  fnamveniraice.  and  ex- 
pense, be  applied  as  a  credit  on  an  omitted  priw 
levy  In  diminution  of  the  tax  hereunder. 

9.  Save— Retundiro  Debt. 

Whatever  interest  refunding  bondholders 
have  in  a  tax  levied  under  Sp.  Iaws  27th  Leg. 
Ist  Called  Sees.,  p.  13,  c.  4,  {  87,  aathoriiing 
a  city  to  levy  taxes  to  pay  interest  and  ac- 
cumulate a  Bmking  fnnd  on  refunding  bonds, 
is  a  purely  equitable  interest,  the  legal  title 
to  the  mon^  w  raised  being  in  tiie  citr,  whieih 
has  the  right  to  manage  and  Invest  the  same, 
sue  for  Its  collection,  and  defend  for  the  bond- 
holders against  any  attempted  depletioai  of  the 
fund. 

10.  Tbust-Oeeatiow. 

In  order  to  constitute  a  direct  tnut,  no 
particular  words  are  necessary,  so  long  as  tbe 
intent  la  clear,  but  there  must  he  a  conveyance 
or  transfer  to  a  person  capable  of  holding  it,  an 
object  or  fund  transferred,  and  a  oeatai  que 
trost  or  purpose  to  irtiidt  It  is  to  be  mvi^led. 

11.  CoNBirruTioNAL  Law  —  OBuaAnon  or 

CONTBACTS. 

Where  a  city  makes  a  valid  contract  for  a 
bond  issue,  in  which  it  stipulates  to  levy  a  cer- 
tain tax  for  the  payment  of  the  bonds,  anbee- 
quent  legislation  withdrawing  or  limiting  the 
taxing  power,  without  proviolng  a  substantial 
equivalent  or  otherwise  affecting  the  validitT 
or  means  of  enforcement  of  the  contract,  vio- 
lates tlie  obligation  of  contnets,  within  the  in- 
hibition of  Const,  n.  S.  art.  1,  {  10,  and  can- 
not affect  the  righte  of  the  bondholders  to  an  as- 
sessment, levy,  and  ccdlection  of  taxes  in  aeeord- 
ajice  with  the  terms  of  the  contiact  under 
which  the  bonds  were  issued,  and  in  disregard 
of  the  invalid  legislation. 

12.  Mandamus  to  Crrr— Necessitt  or  De- 
hand. 

Specific  demand  on  and  refusal  of  a  city  to 
levy  taxes  to  meet  bond^  in  aooudanos  wiA 
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Um  OMitrmct  nnder  whldi  the  bonds  were  is- 
■aed,  was  not  a  necessair  prerequisite  to  tbe 
isBOance  of  a  writ  of  mandanma  compelling  it  to 
make  the  levy,  where  the  city's  doty  in  the 
premiaes  was  nnoonditlMial,  and  it  was  evldeDt 
that  It  would  nfose  to  comply  with  tiis  de- 
mand  if  one  were  made. 
IS.  Same— JuDQUBNT. 

Where  part  of  a  claim  for  interest  on 
bonds  has  been  put  in  Judgment,  and  the  city  is 
under  a  specific  ctratractnal  obligation  to  levy 
a  tax  to  pay  such  interest,  a  Ju^^ent  for  the 
balance  of  the  claim,  and  a  mandamus  to  com- 
pel the  payment  of  the  tax,  may  be  obtained  in 
the  same  soft: 

14.  Samb. 

The  writ  of  nipwHnmnT,  bdnf  based  on  de- 
fault of  duty,  cannot  direct  the  levy  of  future 
taxes,  the  time  for  the  levy  of  which  has  not 
yet  arrived,  but  may  direct  the  levy  daring  a 
series  of  fatate  years  of  taxes  which  shoald 
have  been,  but  were  not,  levied  in  past  years. 

15.  Same— Refusal  to  Lbvt  Tax. 

The  nwflect  of  a  city  to  perform  Its  con- 
tractual obligation  to  levy  taxes  at  the  time 
directed  by  law,  in  order  to  meet  the  interest 
on  bonds,  does  not  enable  the  city  to  escape  that 
duty,  but  it  may  be  forced  to  perform  the  same 
by  mandamus  relsting  back  to  tbe  time  when 
the  levy  should  have  been  made. 

16.  Municipal  Bonos— Rights  ot  Pubchas- 

EB8. 

Purchasers  of  bonds  talce  the  same  subject 
to  the  law  in  force  at  tbe  time  of  their  Issa- 
ance,  including  the  constitutional  limitation 
upon  the  taxing  power  of  the  city. 

17.  MuHioiPAL  CoiPORATions— Tax  Ijcvt. 

Const,  art.  11,  |  5,  prohibiting  cities  of 
over  10.000  inhabitants  to  levy  taxes  "for"  any 
one  year  which  shall  exceed  2%  per  cent,  of  the 
taxable  property  of  the  city,  doea  not  prohib- 
it the  City  to  levy  "in"  one  year  a  tax  omit- 
ted to  be  levied  in  a  past  year,  so  far  as  such 
tax  is,  in  connection  with  other  valid  taxes, 
within  the  2'%  per  cent  tax  limit  for  such  past 
year,  although  the  levy  for  the  year  in  which 
It  is  made  may  exceed  the  limit  for  that  year. 

IS.  MiOESSABT  PaBTZXS. 

The  fact  that,  in  the  course  of  litigation, 
points  of  law  may  be  determined  tha\  will  make 
a  precedent  harmfol  to  tlie  interests  of  certain 
persMks  in  scune  fatnre  UtigatioB,  is  not  &  suffi- 
cient reason  for  making  such  persons  parties. 
19.  Municipal  Cobpobations  —  BBTUNDiHe 

Bo  RDS— MaNDAICUS— P  ABTIEB. 

A  city  issued  bonds,  whidi  it  wss  after- 
wards auuioriied.  by  8p.  Laws  27th  Leg.  Ist 
Called  Sess.,  p.  12,  c.  4,  to  refundjtogether  with 
its  whole  bonded  indebtedness.  The  refonding 
act  (section  87,  p.  18)  also  authorised  it  to  levy 
a  tax  to  pay  interest  on  snd  accumnlate  a  sink- 
ins  fond  for  the  refunding  bonds.  A  refunding 
orainance  was  passed,  and  the  larger  part  of 
tbe  original  bonds  was  surrendered  m  exchange 
for  refunding  bonds,  bat  certain  holders  of  the 
original  bonds  refused  to  make  the  exchange. 
The  city  neglected  for  some  years  to  pay  the 
taxes  on  or  accumulate  a  sinking  fund  for  the 
outstanding  original  bonds,  in  accordance  with 
the  reqnfrements  of  tbe  law  and  ordinance  nn- 
der whidi  tbey  were  Imed,  but  did  levy  a  tax 
under  the  refunding  act  to  pay  interest  on  and 
accumnlate  a  sinking  fund  for  the  refunding 
bonds.  Held,  in  mandamus  proceedings  by  '  a 
holder  of  the  original  bonds  to  compel  the 
to  apply  to  the  paymoit  nt  interest  due  him  the 
money  collected  for  the  Interest  and  sinking 
fnnd  on  the  refunding  bonds,  to  allow  him  pay- 
ment out  of  the  nncollected  taxes  levied  for  the 
refonding  bonds,  and  to  levy,  assess,  and  collect, 
for  omitted  years  of  the- past  and  in  the  future, 
taxes  sufficient  to  pay  the  interest  on  and  ac- 
cumulate the  prescribed  sinking  fund  for  his 
boods,  die  holders  of  the  refunding  bonds  were 
not  neecMUT  psrtlaa  In  their  own  persons,  but 


they  were  eonstmctively  present  before  ttie 
court  through  dwir  trustee,  the  city. 
Uinor,  J.,  dlssentliig  in  part 

Certified  Questions  from  Court  of  OJtU  Ap- 
peals of  Third  Supreme  Judicial  District 

Mandamus  proceedings  by  James  O.  Cahlll 
against  the  city  of  AustlD  and  others.  The 
Court  of  Civil  Appeals  reversed  a  Judgment 
awarding  the  writ,  and,  pending  a  motion 
for  rehearing,  questions  were  certified  to 
the  Supreme  Court  Questions  answered. 

Allen  ft  Hart,  tor  appeUanta.  Gardner 
Busies,  for  aroellea 

EIWINO,  C  J.  This  was  a  mandamuB  pro- 
ceeding, brought  In  the  district  court  by. 
James  C  Cahlll,  to  enforce  payment  by  the 
city  ot  Austin,  tbrougb  mandate  against  Its 
proper  officers,  of  alleged  Indebtedness,  part- 
ly reduced  to  Judgment,  claimed  to  be  due 
him  for  interest  accrued  on  certain  water 
and  light  bonds  Issued  by  the  dty.  Judg- 
ment went  In  hie  favor,  bat  it  was  rerersed 
by  tbe  Court  of  Ctril  Appeals.  88  a  W.  536. 
12  Tex.  Ct  Rep.  28S.  The  case,  as  it  comes 
here  on  questions  certified  pending  a  mo- 
tion tor  rebearlng,  Is  mbstantially  as  fol- 
lows: 

Anadn,  when  tbe  present  Constitution  of 
Texas  took  effect,  was  a  dty  ot  more  than 
10,000  inhabitants,  existing  by  special  char- 
ter <8p.  Laws  IStii  Leg.  p.  215,  c.  65),  whlcb 
was  amended  by  act  approved  April  17, 1888 
(8p.  Laws  18th  Leg.  p.  86),  and  by  a  nb- 
Btitntional  act  passed  in  1891  (Sp.  laws  22d 
Leg.  p.  101,  c  22)'  Subsequently,  besides 
Intermediate  amendmenti  not  necessary  to 
notice,  the  charter  was  further  amended  by 
another  substitutional  act  approved  A^tt 
13. 1901  (Sp.  Laws  27th  Leg.  p.  60).  which  was 
itself  amended  by  two  additional  acts,  coie 
approved  September  18,  1901,  and  the  other 
September  21,  1901,  tbe  latter  beii^  the  re- 
funding act  mentioned  below.  1st  Celled 
Sees.  27tfa  I^eg.  pp.  8. 12.  In  order  to  provide 
Itself  witb  an  adequate  supply  of  water  and 
light,  being  thereunto  dniy  antboriied.  tbe 
city  Issued,  and  between  October  15,  1890, 
and  January  80,  1895,  sold  and  delivered, 
1,400  bonds  of  fl,000  each,  aggregating  fl.- 
400,000.  dated  August  1,  1890.  payable  to 
bearw  rat  July  1, 1980,  but  redeemable  at  the 
city's  <vtion  at  any  time  after  June  80, 
1910l  These  bonds  bore  Interest  at  tbe  rate 
of  S  per  eeat  per  annum,  payable  quarterly 
on  tbe  1st  days  ot  January,  April,  July,  and 
October  of  each  year,  as  evidenced  by  the 
interest  coupons  thereto  attaAed.  The  pro- 
ceeds of  the  bonds  were  applied  to  provld* 
Ing  the  city  with  water  and  light  by  a  sys* 
tern  of  obtaining  power  from  damming  tbe 
Colwado  river.  The  ordinance  authoilztaig 
the  lud^ng  ot  an  Section  looking  to  the  Is- 
suance ot  said  bonds  was  dsted  April  1, 
1890,  and  was  ratified  by  the  necessary  two- 
thirds  vote  of  tbe  taxpayers  of  the  city  at 
an  election  held  lilay  S,  180a  It  was  pro- 
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Tided  by  the  ordinance  under  vlilcb  the 
bonds  were  ismied  and  sold  that  there  should 
be  levied  and  collected  tat  the  year  1890, 
and  for  each  year  thereafter  while  said 
bonds  temalned  outstanding,  a  tax  of 
on  ttw  |100  worth  of  taxable  property  In  said 
city,  for  ttie  payment  of  InterMt  on  said 
bonds,  and  to  provide  the  2  per  cent  tfnklnff 
fund  for  their  redemption,  and  tnat  the  net 
income  arising  from  receipts  of  said  water 
and  light  system,  or  so  much  thereof  as  was 
necesBBiy,  should  be  applied,  and  such  re- 
ceipts were  pledged,  to  the  payment  of  said 
bonds,  Interest,  and  sinking  fund,  the  rates 
of  which  system  It  was  further  provided 
shonld  be  so  r^nlatod  as  to  produce  suffi- 
cient revenue  to  pay  current  expenses,  In- 
terest, and  sinking  fond.  The  appellee,  Oa- 
hlll,  became  the  owner  of  15  of  said  bonOi, 
with  Interest  coupons  attached,  upon  which 
the  Interest  appears  to  have  been  paid  ud  to 
and  Including  the  installment  foiling  due 
April  1,  1900,  but  no  Interest  aoemed  there- 
on since  that  date  has  been  paid.  The  sys- 
tem for  water  and  light,  put  in  operation  as 
above  stated,  was  destnwd  In  April,  1000, 
but  this  was  replaced  by  a  steam  plant  that 
was  put  in  operation  by  June  1, 1001,  the  city 
b^ng  meantime  without  a  system  for  water 
and  light  The  refunding  act  authorised  the 
city  to  compromise  and  scale  Its  bonded  in- 
debtedness, or  any  part  thereof,  by  Issuance 
In  even  exchange  Uiotefor,  of  refunding 
bonds  bearing  date  July  1,  IWl,  payable 
July  81,  1981,  with  Interest  for  the  first  6 
years  at  8  pw  cent  per  annum,  for  tiie  next 
10  years  at  4  per  cent  pw  annum,  and  aftw 
July  1,  1916^  at  the  rate  of  6  per  cent  pv 
annum  to  maturity,  the  interest  to  become 
payable  semiannually  on  the  1st  days  of  Jan- 
nary  and  July  in  eadi  year.  These  bonds 
were  made  redeemable  by  the  dty  at  its  op- 
tion on  the  date  of  any  Interest  payment 
The  refunding  act  also  provided  for  the  levy 
of  a  tax  of  f  1.16%  on  the  $100  valuation,  or 
«aeh  part  as  ml^t  be  necrasary,  to  pay  the 
interest  and  a  2  per  cent  sinking  fund  on 
such  refunding  bonds.  The  city's  council, 
bj  ordinance  passed  November  6,  1001,  pro- 
vided for  the  Issuance  of  the  refunding 
bonds,  to  be  exchanged  for  the  city's  out- 
standing indebtedness  to  the  extent  that  the 
owners  might  be  willing  to  accept  the  same 
in  Bubatitntitm.  The  dty  had,  when  Its 
watM*  and  light  bonds  were  Issued,  an  out- 
standing indebtedness  of  $125,000,  of  which 
the  sum  of  $72,000  was  Indebtedness  legally 
made  and  undertaken  before  the  present 
Constitution  of  Texas  became  operative. 
This  Indebtedness  bore  interest  at  6  per  eeat 
per  annum,  except  the  part  of  $72,500,  which 
bore  Interest  at  10  per  cent  per  annum  until 
April  1,  189S,  when  It  was  reduced  to  0  per 
cent  Subsequently  the  city  Incurred  other 
Indebtedness,  conslstlns  of  $200,000  lu  a  new 
series  of  water  and  light  bonds,  bearing  6 
per  cent,  per  annum  Interest,  Issued  July  1, 
1806,  and  consUting  of  $46,000  of  high  school 


bonds,  bearing  interest  at  5  per  cent  per  an- 
num, issued  August  1,  1899,  but  $10,000  in 
amount  of  the  first-named  Issue  -wexe  retired 
September  21, 1901,  leaving  a  balance  unpaid 
of  that  Issue  of  $100,00a  The  owners  of  the 
original  issue  of  water  and  light  bonds  to 
the  amount  of  VSS&jOOO  accepted  refunding 
bonds  In  exchange,  and  the  further  amount 
of  $148,000  th«eof  had  previously  been  re- 
tired and  canceled,  leaving  in  amount  $322,- 
000  of  the  original  water  and  light  bonds, 
including  appellee's,  the  owners  of  whldi 
have  In  no  manner  consented  to  tbB  refund- 
ment The  owners  of  the  other  bonded  In- 
debtedness herein  motioned.  Including  Uiat 
existing  when  the  water  and  light  -bonds 
were  issued,  have  accepted  refundluff  bonds, 
Bxsept  the  amount  of  $18,500,  being  paxt  of 
the  Indebtedness  ulsting  when  the  present 
Constitution  of  Texas  took  dfect  Thus 
iJliere  are  outstanding  of  the  refunding  bonds 
$1,291,600  In  amount  and  of  tin  orl^nal  is- 
sue of  water  and  light  bonds  ^SUS^OOO  In 
amount  and  of  the  old  indebtedness  $18,500 
In  amount  making  a  total  of  $1,917,000.  The 
total  tax  levied  by  the  city  on  the  $100  value 
was,  for  the  year  IWXt,  $1.41%  consisting  of 
70  cents  for  genoal  purposes,  83^  cento  for 
schools,  and  8  cento  for  Intoeet  on  bonds  Is- 
sued prior  to  Ifoy  1, 188(h  and.  for  flie  year 
1901,  $2J!0,  condsUng  of  $1  for  general  pur- 
poses, 88%  cents  for  schools,  and  '$ia67i 
for  Interest  and  sinking  fund  on  bonds;  and, 
for  the  year  1002,  $1.78%,  consisting  of  $1 
for  general  purposes,  33%  cente  for  sdiools, 
and  40  cente  tot  Interest  and  rinklng  fund 
on  bonds;  and,  for  the  year  1908,  $2.83%. 
consisting  of  $1  for  general  purposes,  83% 
cents  fbr  schools,  and  $1  for  Interest  and 
einklng  fund  on  bonds.  The  taxable  valoes 
of  the  property  subject  to  taxation  by  the 
city  for  these  years  are  not  shown  In  the 
stete  of  facta  certified  here,  as  the  tmly  men- 
tlon  of  them  is  by  refwemie  to  the  appdlee'a 
petition,  which  is  not  embraced  In  the  cer- 
tificate. The  only  bond  tax  levied  Since  the 
year  1900  was  to  provide  interest  and  a  dnk- 
Ing  fund  for  the  refunding  bonds,  the  interest 
on  which  bonds  had  been  regularly  paid.  To 
the  credit  of  this  fund  arising  from  the  levy 
therefbr  Is  the  sum  of  $53,523.19,  being  the 
balance  remaining  after  payment  of  the  in- 
stallment of  Interest  doe  July  1,  iSOi,  on 
the  refunding  bonds.  There  Is  also  to  tlie 
credit  of  this  fund,  arising  in  like  manner, 
the  sum  of  |a6.406.43i/io,  imcollected  taxes 
for  the  years  1901  to  1908,  Incluidve.  Mo  net 
recelpte  from  the  water  and  l^t  system 
have  been  applied  to  the  payment  of  unpaid 
Interest  or  ainkiiig  fund  on  the  unrtfunded 
bond  debt  Since  June  1,  1901,  lime  hsve 
been  no  net  recelpte  exc^t  about  $SS,0OO 
In  amount  a  year,  an  of  which  has  been 
applied  by  ttie  city  to  the  extention,  repair, 
and  Improvement  ot  tte  presrat  qrstem.  Tbe 
nppellee  recovered  Judgments,  bearing  date 
March  5  and  April  Ifi,  1902.  for  the  install- 
mente  of  interest  cm  his  bonds  wbM  fell 
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dm  on  and  betweoi  tbe  dates  of  July  1*  1900, 
and  Oetober  %  1901,  being  for  ttw  nun  of 
$l,19a06%,  and  he  bad  Judgment  In  the  in- 
stant action  tor  tbe  Interest  which  accrued  on 
and  betwent  the  date  of  January  1, 1902,  and 
April  1, 1801,  being  for  tbe  sum  of  f2^8a 
Upon  the  prior  jndgm^its  there  were  nulla 
bona  returns  on  executions  duly  Issued.  The 
cMt  has  no  pnq^erty  out  of  which  the  Jndff- 
ments  would  be  satlafled  on  execution,  aod 
It  had  refused  to  tiie -appellee's  demands, 
opon  which  said  prior  Judgments  were..recoT- 
ered,  before  suit  brought  therefor,  notwith- 
standing demand  of  It  for  payment  by  ap- 
pellee^ Then  was  no  formal  demand  for 
the  relief  sought  by  the  petition  for  manda- 
mus before  suit  therefor  wu  brou^t,  but 
the  petitioner's  attorney  had  been  told  on 
several  occasions  by  the  city's  mayor,  Its 
finance  committee,  and  Its  attorney  that  the 
tity  would  not  pay  blm  anything  more  or 
make  any  other  or  further  arrangement  with 
him  than  bad  already  been  made  with  hold- 
ers of  bonds  that  bad  bem  refunded  Into 
8  jter  cent  bimds.  The  aivellee  claimed  that 
the  holders  of  the  unrefnnded  bonds,  of 
whom  he  was  on^  were  entitled  to  the  m<m- 
9f  in  the  treasory,  and  uncollected  taxes 
mentioned  her^n,  to  the  exdu^n  of  the 
other  bondholders.  The  appellee's  suit  was 
brought  on  August  85,  190S,  and  service 
thereon  made  by  December  S,  190S,  but  trial 
was  had  on  his  second  amended  original 
petition,  which  was  filed  in  the  cause  on 
May  5, 1904,  aiHl  whltdi  set  iqi  for  relief  the 
facts  substantially  as  hertfn  stated.  None 
of  the  holders  of  the  refunding  bonds  were 
made  parties,  the  only  respondents  being 
the  city  and  its  officers.  The  prayer  of  the 
appellee,  in  asking  for  the  writ  of  manda- 
mus, was  that  tlie  writ  should  extend,  in 
effect,  to  three  separable  and  distinct  items 
of  relief:  (1)  To  compAl  the  municipal  au- 
thorities to  idlow  him  payment  out  of  the 
money  In  the  treasury  above  mentioned;  (2) 
to  compel  the  municipal  authorities  to  allow 
him  payment  out  of  the  uncollected  taxes' 
mentioned  above;  and  (8)  to  compel  the  mn- 
nidpal  authorities,  to  the  extent  of  deficien- 
cy of  paymmt,  to  levy,  assess,  and  collect 
tor  the  omitted  years  of  the  past  and  in  the 
future,  taxes  sufllcient  to  satisfy  appellee's 
demands  already  accrued,  and  also  sufficient 
to  pay  the  interest  and  requisite  sinking  fund 
on  appelletfs  bonds  to  Uie  future.  The  trial 
court  gave  Judgmmit  In  favor  of  appellee, 
allowing  him  payment  out  of  the  money  in 
the  treasury,  amounting  to  $68,^8.10,  pro 
rata  with  the  remaining  unrefonded  water 
and  hgbt  bcmds,  and  allowing  him  payment 
out  of  the  uncollected  taxes,  amounting  to 
928,406.48 Vi*i  pro  rate  with  those  equally 
entitled  wltti  him,  and  granting  him  a  tax 
levy  for  the  year  IDOS,  as  also  for  the  year 
1904  and  subsequent  years,  to  be  shared  pro 
rate  with  those  equally  entitled  with  him, 
but  denying  him  any  1»x  levy  for  tlie  years 
1800  and  190(2,  on  the  ground  that  the  same 
88&W.-M 


was  prevented  by  tiie  oonstltotional  limit  on 
the  tazhig  power  of  2%  per  cent  Tbe  trial 
court  overruled  demurrers  interposed  by  the 
respondents,  to  eCtect,  that  the  refunding 
bcHkdludders  ought  to  have  been  made  par- 
ties to  flie  suit  but  the  Court  of  Civil  Ap- 
peal reversed  this  ruling,  holding  that  they 
were  indlepensable  parties. 

Both  the  opinion  of  the  appellate  court 
and  the  conclusifms  of  the  trial  court  are 
embraced  to  the  certificate  transmitted  here, 
and  tram  them  we  have  made  the  foregoing 
statement  imC  the  casa  The  certificate  de- 
dares  that  thov  are  a  number  of  cases  to 
the  anwllate  court  dependent  upon  the  deci- 
sion of  this  cas^  and  that  by  reason  of  that 
fact,  as  also  the  public  totereet  tovolved,  tbe 
following  questions  are  submitted  for  our 
dedsiim: 

"First  In  view  of  the  avormenta  of  the 
platotUTs  petithm,  as  set  ont  to  the  (pinion 
of  this  court  whoi  considered  to  titw  light  of 
the  facta  as  found  by  the  trial  court,  did  this 
court  err  to  holding  that  tlie  other  bondhold- 
ers described  to  tbe  pleadli«B  and  the  tocto 
were  necessary  parties  to  this  proceeding,  to 
order  for  the  trial  court  to  award  the  man- 
damus prayed  for  to  platotiffs  itetition? 

"Second.  Did  this  court  err  to  reversing 
the  case  oa  the  ground  tliat  the  trial  court 
ored  to  not  sustalhtog  sHwHants*  demur- 
rers to  platotUTs  petition,  because  the  other 
bondholders  therein  described  and  mention- 
ed, who  woe  not  parties  to  these  suits,  were 
not  made  parttea  and  Joined  to  tbe  suit  by 
the  appellee7  or,  to  other  words,  were  such 
bondholders  necessary  parties  to  order  for 
the  platotiff  to  recovw  the  Judgmmt  render^ 
ed  by  the  trial  court  to  awarding  the  writ 
of  mandamus,  as  prayed  for  by  tlie  plain- 

tifrr 

The  qtuatlons  certified.  It  will  be  obeorred, 
resolve  thems^ves  practically  toto  the  to- 
quiry.  did  the  Court  of  Civil  Appeals  en  to 
deciding  that  the  refunding  bondliolders 
were  todispensable  iiarties  to  the  proceed- 
ing? In  logical  wder,  we  first  give  atten- 
tion to  it  to  Ite  twaring  on  the  items  of  re- 
lief relating  to  the  mon^  to  the  treasury 
and  uncollected  taxes.  To  take  other  than 
a  superficial  view  ot  the  subject  it  is  neces- 
sary to  locA:  into  the  snbstontiTe  relation  of 
the  parties  to  toe  fund  comprlstog  the  mon^ 
and  uncollected  taxes,  which  may  be  proper- 
ly done,  as  we  are  authorized  to  determine 
every  minor  question  up(m  which  may  de- 
pend a  correct  dedaioa  of  the  general  ques- 
tion certified  as  to  parties.  BosetU  v.  Lo- 
zano,  96  Tex.  58,  70  S.  W.  204. 

Considering  a  coatoitlon  much  pressed  to 
the  argument  we  observe  that  if  the  tax 
levy  from  which  this  fund  arose,  though  os- 
tensibly for  the  besieflt  of  the  refunding 
bondholders,  was  to  legal  effect  fer  the  equal 
benefit  aside  from  tbe  rato  of  toterest,  of  all 
the  d^'s  boodholden,  without  any  founda- 
tion fOr  an  adverse  claim  to  the  contrary, 
there  would  be  no  diiSculty  to  determining 
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that  th«  refunding  bondholders  were  not  nec-  . 
cssary,  In  the  sense  of  Indispensable,  parties. 
In  that  event,  the  case  would  In  so  far  fall 
within  the  rnllng  frequently  made  that  It 
does  not  lie  with  the  dty  to  object  that 
others  of  the  same  class  of  bondholders  are 
not  parties  and  may  be  deprived  of  equal 
partlclpancy,  when  no  effort  has  been  made 
by  the  bondholders  In  whose  Interest  the 
plea  is  ni^ed  to  marshal  the  fund.  Yoorhles 
V.  City  of  Houston,  TO  Tex.  331.  7  9.  W.  679; 
City  of  Galena  t.  Amy,  5  Wall.  709,  18  L. 
IjUl  660 ;  M^er  t.  Porter,  65  Cal.  67,  2  Pac 
884;  Ward  v.  Piper  (Kan.)  77  Pac.  tW9. 
The  reason  which  Jostifles  this  ruling  Is 
doubtless  found  In  the  consideration  that, 
while  the  fond  is  to  be  held  ezclnslvely  for 
the  beneficiary  class,  yet  the  persons  in  that 
class  have  no  specific  hea  upon  the  fund,  and 
no  right  to  equality  of  payment  beyond  the 
role  that  "eqnalilr  Is  equity,**  so  that  with- 
in the  class  the  fund  is,  like  any  other  prop- 
er^ of  a  debtfw,  subject  to  ezecutioif.  the 
mandamus  being  In  that  sense  a  mode  at  ex- 
ecution (Ohanute  t.  Trader,  182  U.  S.  210, 10 
Sup.  Ot  87.  88  L  Sd.  945),  and  the  other 
creditors  of  ttie  daw  being  left  to  their  rem- 
edy In  equity  of  marshaling  the  fund  under 
the  rule  of  equality  obtaining  In  that  sys- 
tem. Pomen^'s  Bq.  Jur.  toL  1,  H  405.  407. 

Is  It  possible  iqxm  the  facts,  taowerer,  to 
adjudge  that  the  tax  levy  was,  In  effect,  tor 
the  benefit  of  oU  the  dty^  bonded  debt? 
The  language  of  the  legislatlTe  enactmnt 
and  the  01^*8  ordinance  the  me  authorising 
and  the  other  making  the  levy,  cannot  be  so 
construed  as  to  warrant  an  afflrmatlTe  an- 
swer. Tlie  charter  provlsi<ui  (section  87^  p. 
IS),  in  words  free  from  any  ambiguity*  gave 
the  city  authority  to  refund  the  whole  <x  a 
part  of  ito  bonded  indebtedness,  and  to  levy 
a  tax  of  so  mudi  of  the  spedfled  percoitage 
as  was  necessary  to  pay  Interest  and  2  par 
cent  linking  fond  on  the  refunding  bonds; 
and  the  ordinance  in  making  the  levy,  did  so 
for  the  particular  purpose  so  authorized. 
Another  provision  of  the  cfaartn  (sectifm  88, 
par.  2)  aatiiorlzed  the  dty  to  le^  and  col- 
lect an  annual  tax  to  raise  such  amount  as 
might  be  "necessary  to  pay  interest  and  two 
per  cent  sinking  fund  annually  on  all  bond- 
ed debts  of  the  dty.**  Sp.  Laws  27th  "Leg. 
1st  Called  Sess.  p.  12,  c.  4.  It  was  evidently 
not  the  Intention  of  the  Legislature  to  make 
Uie  tax  authorized  under  the  refundment  ex- 
duBlve  of  a  tax  to  be  levied  for  the  dty*B 
bonds  other  than  flie  refunding  ones.  The 
purpose  In  the  Ic^latlve  mind  manifestly 
was  to  provide  under  said  section  87  for  a 
levy  to  pay  the  refunding  bonds,  but  to  leave 
poww  in  the  dty  under  said  section  88  to 
make  another  and  additional  levy  to  pay 
■nch  bonds  aa  mif^tt  remain  nnrefunded. 
This  Is  made  more  obvious  by  considering 
the  two  sections  togettier,  the  one  as  apply- 
ing to  ite  particular  subject,  the  refunding 
bonds,  and  the  other  to  Its  general  subject, 
all  bonded  debt,  for  in  that  way  we  preserve 


,  the  canon  of  construction  that  a  gmeral  pro- 
vision must  yield  to  a  special  one  so  far  as 
necessary  to  give  effect  to  the  particular  sub- 
ject of  the  latter.  Erwta  v.  Blan^  60  Tex. 
683.  Much  strength  Is  also  Imparted  to  tliis 
view  by  the  consideration  that  the  Leglala- 
ture  must  be  presumed  to  have  known  tliat 
It  was  not  within  Its  constitutional  power 
to  impair  the  contract  with  the  holders  of 
the  unrefunded  bonds  by  withdrawing  the 
taxing  power  whidi  was  a  part  of  the  obll- 
gatim  of  the  contract  Const  U.  B.  art.  1. 
{  10. 

It  Is  to  be  borne  In  mind  that  we  are  now 
dealing  with  the  meaning,  not  the  validity, 
of  the  legislation  in  question.  It  may  be 
quite  true  that  a  tax  imposed  by  subsequent 
legislati(m,  after  making  proper  allowance 
for  the  tax  to  be  levied  as  part  of  the  obli- 
gation of  the  previous  omtract,  would  be 
void  In  80  far  a>  in  excess  of  the  Undt  of  the 
city's  taxing  power  dOonst  Tex.  art  11,  H 

5,  6);  Irat  in  this  no  warrant  can  be  toond. 
in  construing  the  legislation  In  hand,  to  de- 
IHirt  from  ito  tibvlous  intent  It  la  of  para- 
mount Importance  at  all  times  that  the  three 
oo-ordinete  departments  of  gov»nmsiit  be 
maintained  in  Independoice,  each  of  tbe 
others,  without  encroachment  m  transgrea- 
slott.  The  Judidaiy,  ^wve  all,  <hi  aocount  oC 
the  peculiar  position  it  occupies  in  the  oon- 
■tmctlon  and  Interpretotlon  of  law,  aboidd 
■cn^idouBly  ke^  within  Its  sphere,  tollowlng 
the  andent  landmarks  so  far  as  adapted  to 
modem  conditions,  and  avoiding  always  the 
rqiroach  of  undotaklng  to  legfalata,  directly 
or  indirectly.  Applying  this  salutary  rule, 
ft  might  be  prc^ter  to  treat  the  subsequoit 
legislation  as  void  and  of  no  effect,  under 
constltntional  restratot;  so  far  as  It  may. 
according  to  fts  true  Intoit  and  meanings 
ilnpair  the  obUgatiw  a  prior  contract; 
but  It  would  not  be  proper  to  aacribe  to  It  a 
meaning  at  variance  wltli  Its  plain  Impwt 
BO  as  to  conf wm  it  either  to  const!  totlfHiaUty 
.or  wisdom. 

Thus  viewing  the  legislation  being  consid- 
ered, it  appears  qtdto  indubitable  tbat  the 
legislative  intent  was  to  make  the  proceeds 
of  the  tax  levy  for  the  refunding  bonds  a  qpe- 
dal  fund  In  the  hands  of  the  dty  ttx  the 
specific  purpose  of  paying  Interest  and  the 
2  per  cent  sinking  fund  on  these  bonds  to 
the  enlu^on  of  all  othera.  The  effect  of 
leglslatiMk  so  providing  has  become  elanwtaL 
"It  is  a  v^  generally  recognised  mie  that 
in  approprlatli^;  or  disposing  of  tax  fond& 
money  raised  for  a  spedflc  purpose  cannot 
be  used  for  any  other  purpose.**  27  Am.  & 
Eng.  Ency.  of  Law  (2d  Bd.)  p.  807.  The 
reason  is  quite  obvious.  Since  the  fond  Is 
raised  for  tbe  benefit  of  a  particular  class.  It 
is  in  a  special  sense  impressed  wltii  a  trust 
fbr  tliat  class,  and  hoice  to  divert  it  would 
necessarily  be  to  mlsairply  it  The  inlnelple 
was  given  effect  by  this  court  In  City  of  8ba>- 
man  v.  Williams,  84  Tex.  421,  428,  19  S.  W. 

006,  81  Am.  St  Bep^  66;  In  which  It  was  held 
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that  taxM  raised  to  paj  tbe  Interest  and  pro- 
vide a  sinking  reeerre  to  satUif^  designated 
Indebtedness  was  a  special  fund*  and  could 
not  be  diverted  or  used  for  some  other  pnr* 
pose.  The  l^IalatiTe  policy,  which  may  be 
looked  to  as  p^naslTe  In  a  matter  of  donbt- 
ful  construction,  appears  to  be  In  accord,  as 
manifested  articles  410  and  498,  Rev.  St. 
18S5.  though  these  artlcfea  hare  direct  appli- 
cation only  to  municipalities  incorporated 
under  tbe  general  law.  and  not  to  dtles  ex- 
isting by  special  charters.  Tb^  may  be 
exertions  to  the  general  rale  we  are  dlscuss- 
iDg,  but  these  exceptions  are  more  apparent 
than  real,  and  nothing  Is  percelTed  In  the 
facts  to  bring  the  Instant  case  wltbln  any 
recognized  exceptlcHa.  It  may  be  true,  for 
example,  that  It  Is  sometimes  competent  In 
admlnlstratlTe  matters,  no  statutory  Inhibi- 
tion edstlng,  to  apply  a  tax  professedly  rais- 
ed tar  <me  purpose  to  some  other  legitimate 
purposa  Long  t.  Richmond  County,  76  N. 
C.  273,  280.  But  tbla  can  ^ve  no  sort  of 
warrant  to  divert  a  fund  arising  from  a  tax 
levied  by  special  authority  from  the  Legla- 
latnre,  when  that  fund  is  made  part  of  a 
ctmtractual  obligation  runoli^  benefldally 
to  a  particular  class.  It  follows  from  what 
has  he^  Bald  that  the  refunding  bondhold- 
ers, as  to  the  money  and  uncollected  taxes, 
must  be  regarded,  in  determining  the  mat- 
to*  of  parties,  as  occupying  the  position,  not 
of  co-benefldarles  of  the  same  class,  as  In  the 
cases  before  dted,  of  which  yoorhles  t.  Olty 
of  Houston,  70  Tex.  881,  7  8.  W.  679,  Is  a 
fair  type,  but  of  adretae  dalmant%  which 
•errea  at  once  to  dlstlngolah  thdr  attitude, 
and  therefore  they  cannot  be  dispensed  with 
at  parties  tax  the  anthwlty  of  that  Une  of 
cases. 

At  flnt  bhuh  It  might  appear,  under  Um 
coDduslon  Just  announced,  that  the  qneatlcm 
of  parties  on  this  branch  of  the  case  had  be- 
come unimportant,  since  the  offlcers  having 
custody  ot  the  apetital  fund  under  consldera- 
tioii.  If  appellee  was  not  me  ot  the'cltHs  for 
whose  benefit  It  was  oeated,  woold  have 
no  right  to  divert  or  use  it  t<a  other  than 
tbe  particular  purpose  tot  which  It  was  cre- 
ated, and  It  is  well  settled  that  the  writ  of 
mandamus  will  not  go  to  compel  offlben  to 
perform  what  they  are  under  no  duty  to  do, 
tmt  under  duty  to  desist  bom  ioing.  De 
Poyster  t.  Bato-,  89  Tex.  m  84  8.  W.  106. 
Bat  ws  cannot  admit  that  view  as  condu- 
sive  of  the  question.  If,  on  the  full  facts  set 
up  in  appellee's  petition.  It  should  appear, 
under  principles  to  be  dtocnssed  in  another 
port  of  this  opinion,  that  tbB  tax  levy  for 
the  refODdlng  bonds,  after  making  due  al- 
lowance  tax  other  autborixed  lerfes  having 
prlorityt  was  in  part  In  eness  of  the  cuyn 
limit  of  taxation,  it  would  In  so  tar  be  Il- 
legal, and,  In  logtal  strictness,  the  fond 
arising  from  sneh  illegal  levy  would  be  re* 
tnmable  to  tbe  taxpaylng  Inbatdtantt,  leav- 
ing them  still  subject  to  the  Imposition  of  tbe 
priiHF  levies;  but;  in  avoidance  ot  circuity, 


inconvenience  and  expense,  no  objection  is 
perceived  to  the  application  of  such  illegal 
fund  as  a  credit  on  an  omitted  prior  levy,  In 
diminution  of  the  tax  to  be  raised  thoennder. 
The  ta^>ayers  being  subject  to  the  paymoit 
of  the  fund.  It  would  be  to  require  the  doing 
of  a  vain  and  useless  thing  to  compel  the 
payment  to  them  of  the  Illegal  fund  with  one 
band  and  to  take  from  them  with  the  other 
the  exact  equivaloit  in  a  legal  fund,  Bvezy 
illegal  dollar  may  be  Justly  treated  as  the 
r^resentatlve  of  the  legal,  tbe  legality  of  the 
one  neutrailzii^  the  illegality  of  the  otimr. 
The  maxim  applies,  "Lex  nil  fnistra  Jnbet" 
Tbe  right  In  the  dty  to  so  apply  the  fund,  if 
it  should  be  found  to  exist,  would  Imply  the 
correlative  duty  to  do  bo.  as  concerns  Its  com- 
pulsion  by  mandamus.  Thos  it  may  be  that 
the  holders  of  the  unrefonded  water  and  light 
bonds,  proceeding  In  hostility  to  tbe  trust 
under  which  the  refunding  bondholders  claim, 
will  be  able  to  reach  some  or  all  of  tbe  money 
and  uncollected  taxes  under  consideration, 
and  therefore  the  question  of  parties  as  to 
that  fund  must  be  determined. 

Whatever  Interest  the  refunding  bondhold- 
ers may  have  in  the  mraiey  and  uncollected 
taxee  Is  purely  equitable,  with  the  dty  hold- 
ing the  legal  title  Impressed  with  a  trust  for 
tbeir  benefit  C3ommmls8lonera  t.  Walker,  6 
How.  (Uias.)  148,  38  Am.  Dec.  438;  Ooler  v. 
Ownmlssloners  (O.  0.)  88  Fed.  260  ;  27  Am. 
ft  Eng.  Bncy.  of  Law  (2d  Bd.)  868.  The  case 
of  Commissioners  v.  Walker,  nbl  supra.  Is 
both  pertinent  and  Instructive.  The  state 
d  IClaslsstivl,  in  chartering  the  Plantmr 
Bank,  provided  that  the  state  rtwuld  Issue 
btmds,  the  proceeds  of  the  sale  of  which 
should  be  used  In  the  purchase  of  atod^  in  the 
bank,  and  that  the  surplus  of  divldenda  be- 
ymd  paying  the  Interest  <m  Oie  bonds  should 
"caurtttute  a  sinking  fond  under  tbe  manage- 
ments* of  sevaral  spedfled  bank  offlcers  for 
tibe  redanpti<m  of  the  bonds.  The  court  held, 
among  othor  things,  that  a  trust  might  be 
created  by  a  l^lslatlve  ouctment,  and  that 
the  legislative  enactmoit  there  In  question 
had  created  a  trast  in  the  designated  offlcers 
of  the  sinking  fund  for  the  benefit  of  the 
holders  ot  the  bcmds,  and  that  the  trust 
might  have  been  conferred  on  the  corporation 
as  trustees  liotead  of  on  Its  offlcers,  and  that 
these  trustees  had  not  only  the  power  to  sue 
and  Aei.eo&  as  to  tbe  fund,  but  the  Implied 
power  to  loan  it  by  way  of  Investment. 
Qilef  Justice  Sharks,  In  the  course  of  the 
opinion,  uses  this  laivuage:  '^e  general 
rule  now  is  that  an  persons  capable  of  con- 
fidence, and  of  holding  real  or  pttvonal  prop- 
erty, may  hold  as  trustees.  OorporatlMis 
may  now  hold  as  trustees,  althoi^b  th^ 
could  not  be  sdsed  to  a  use  before  the  stat- 
ute. wmiB  on  Trustees^  82,  SS-Sa  Law  Lib. 
Two  of  these  trustees  are  offlcers  of  a  corpo- 
ration, and  as  free  ftom  ohjecdon  as  the  en- 
tire body  corporate,  and,  if  the  corporation 
was  capable  of  holding  as  trustees,  surely  two 
of  its  (rfBcers  may."  Was  a  trust  created  hy 
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the  act  which  originated  the  sinking  fnnd? 
A  tniBt  Is  aald  to  be  "an  obligation  upon  a 
penon,  azfatng  oat  of  a  confidence  r^osed  In 
him,  to  apply  pn^mty  faithfully  and  accord- 
ing to  sodi  ccmfldsncfc"  WUlUi  oa  Xrnateea, 
2.  To  constittite  a  direct  trust,  thm  mnat  be 
a  conveyance  or  transfer  to  a  parson  capable 
of  ludding  It ;  there  mnst  also  be  an  object 
or  fond  transferred,  and  a  cestui  que  trust  or 
purpose  to  whidi  the  trust  fund  is  to  be  ap> 
plied.  No  particular  words  are  necessary  to 
constitute  a  trust;  but  if  it  be  the  plain  In- 
tentkm  ot  tiie  parties  to  create  a  trust,  it 
will  be  regarded  as  such. 

It  baa  been  settled  in  Texas,  since  a  rery 
eariy  day,  that  third  persons  claiming  an  ad- 
verse Intwest  in  the  subject-matter  which 
might  be  atCected  by  the  Judgment  must  be 
Joined  as  respondents  In  a  mandamus  pro* 
ceedlng,  without  regard  to  the  validity 
th^r  claim,  which  the  court  will  not  ad- 
judicate in  their  absence.  Smltb  r.  Power, 
2  Tex.  67;  LAnd  Gom'r  v.  Smltii,  5  Tex.  471; 
Tabor  V.  Land  Commissioner,  28  Tex.  SOS; 
Chappell  T.  Began,  94  Tex,  492,  62  S.  W. 
539;  Tex.  Hex.  Ry.  Co.  v.  Jarvis,  80  Tex. 
466,  467,  16  S.  W.  1089.  These  cases,  though 
correctly  decided  on  their  facts,  constitute 
an  exertional  class,  and  appear  to  us  to 
go  to  the  extreme  in  reason  and  the  verge 
ot  authority.  See  Jtmw  v.  Welting,  52  Iowa, 
220,  222,  2  N.  W.  1108;  Cooper  T.  Registrar 
of  Arrears  of  Brooklyn.  114  N.  T.  18,  20  N.  EL 
811,  and  cases  cited.  Independent  of  this 
rule  as  to  adverse  claimants,  the  only  neces' 
sary  respondents  In  a  mandamus  proceed- 
ing are  those  who  are  to  perform  tlie  com- 
mand of  the  writ.  Oaal  v.  Townsend,  77 
Tex.  465.  14  8.  V.  866.  These  decisions  In 
reqiect  to  adverse  claimants  do  not  Invtdve 
the  question,  nor  do  aity  of  than,  as  to 
irtiethOT  the  owners  of  equitable  Interests 
are  necessary  parties  if  the  r^resentatlve 
of  the  legal  title  is  before  the  court,  and 
therefore  that  particular  question  remains 
at  large. 

Mandamus  a  oommon-law  remedy,  hav- 
ing no  connection  with  equitable  Jurfadictlon. 
13  Ency.  Pi.  &  Pr.  491,  for  cases  cited.  While 
It  partakes  of  an  ordinary  dvil  action.  It  Is  In 
many  respects  sul  generis  In  our  practice,  be- 
ing returnable  under  a  rule  peculiar  to  Itself 
(Fitzhugh  V.  Ouster,  4  Tex.  891,  61  Am.  Dec 
728),  and  being  without  the  pale  of  our  ordina- 
ry rules  for  defensive  pleading  (May  v.  Ei1nl^» 
91  Tex.  364, 48  S.W.  267).  It  Is  true  that,  un- 
der our  blended  system  of  law  and  equity, 
the  question  of  parties  may  often  have  to  be 
determined  as  a  mi»d  matter  of  law  and  eq- 
uity. As  a  general  proportion,  howerw,  the 
solution  of  this  questUm  will  depend  upon 
the  rules  obtaining  at  common  law  or  in 
equity,  according  as  the  relief  sought  Is  legal 
or  eqmcable.  inustratltms  of  tbls  are  nu- 
merous In  our  decisions,  among  which  we 
Instance  the  ruling,  fteqoently  made,  that, 
In  the  case  of  promissory  notes  and  choses 
in  action  generally,  no  account  is  to  be  taken 


of  the  holders  of  moely  equltaNe  Interesti 
as  parties.  Texas  Western  By.  Co.  v.  Gen- 
try. 68  Tex.  626,  681«  8  8.  W.  OS.  and  Cleve- 
land ▼.  HeUeohalmer.  98  Tex.  10&  46  8. 

w.  sa 

There  Is  a  line  of  deeUmis  tai  Ha  United 
States  and  Texas  Supreme  Oourta  whidli  bear 
closely  upon  the  precise  facts  of  fho  Instant 
case.  In  Vetterlein  v.  Barnes,  124  U.  8.  169, 
8  Sup.  Ct  441.  31  L.  Dd.  400v  an  aadgnae  in 
bankruptcy  sued  to  cancel  as  trandnlent  an 
assignment  of  pedicles  of  insurance  to  a 
trustee  for  the  ben^t  (tf  the  assignor's  wlfs 
and  children,  wltbout  making  the  wlffe  iff 
diUdren  parties.  The  court,  after  conced- 
ing the  general  role  that  cestnls  que  trust 
ought  to  be  made  parties  in  order  to  enaUe 
tiiem  to  defend  for  tJiemsdves,  held  that  the 
rule  was  without  application  irhen  the 
plalntUfs  claim  was  made,  not  In  recogni- 
tion or  In  furtherance  of  thm  tnat,  but  in 
opposition  to  it,  and  accordingly  sustained 
the  suli^  without  the  wife  or  children  bdng 
parUes.  ^rrlson  v.  Stewart,  98  U.  S.  196, 
28  L.  Bd.  848,  was  the  case  of  the  trustee 
of  a  mortgage  made  for  Mia  tmwflt  of  ered- 
Itan,  In  which  the  quMtlon  as  to  the  duty 
to  make  the  creditors  parties  arose.  The 
court,  through  Mr.  Chief  Justice  Walte,  thus 
held:  *Tt  cannot  be  doubted  that  waAae  eome 
drcumstances  a  tmstee  may  represent  his 
benefldaxles  in  all  things  relating  to  their 
common  Interest  in  tlie  tnut  propoty.  He 
may  be  invested  with  such  powers  and  sub- 
jected to  such  obligations  that  those  for 
whom  be  holds  will  be  bound  what  Is 
done  against  him,  as  well  as  1^  what  is  dcnie 
by  him.  The  dlflicnl^  lies  In  ascertsinlng 
whether  he  occupies  such  a  position,  not  In 
determining  Its  effect  If  be  does.  If  he  has 
been  made  such  a  represmtatlve»  tt  la  well 
settled  that  his  beneficiaries  are  not  necee- 
saty  parties  to  a  suit  by  him  against  a 
stranger  to  enforce  the  trust  (Shaw  v.  R.  &. 
Co.,  6  Oray,  162,  171;  BlOeld  Taylor,  1 
Beat  91  [1  MoIIoy,  193];  CampbeU  v.  B.  B. 
Co.,  1  Woods,  876,  Fed.  Oas.  Ho.  2.866;  Aab- 
ton  V.  Bk..  8  Allen,  220).  or  to  one  by  a 
stranger  against  him  to  defeat  it  In  wlrole 
or  in  part  (Rogers  v.  Bogers.  8  Paige.  ST8; 
Wakeman  v.  Orover,  4  Paige,  28,  84;  Wine- 
low  v.  B.  B.  Co..  4  Minn.  817  [GIL  280],  7T 
Am.  Dee.  S19;  Campbell  v.  Watson.  8  Ohio. 
CfXf).  In  sndi  cases,  the  trustee  Is  in  court 
for  and  on  behalf  of  the  beneficiaries,  and 
they,  though  not  parties,  are  bound  by  the 
Judgment  unless  it  is  Impeadied  fOr  fraud 
or  collusion  between  him  and  the  adverse 
party.  The  principle  which  underlies  this 
rule  has  always  been  applied  in  proceedings 
relating  to  railway  mortgages,  where  a  tma- 
tee  holds  the  security  for  tlie  benefit  of  bond- 
holdCTB.  It  is  not,  as  seems  to  be  sqpposed 
by  the  counsel  for  the  appdiants,  a  new 
principle  developed  by  ttie  necessities  of  that 
class  of  cases,  but  an  old  one^  long  la  'nae 
under  analogous  circumstances,  and  fouocl  to 
be  well  adapted  to  the  protectieo  of  the 
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rigbts  of  those  interested  In  eocb  •ecnritlM, 
wlthont  nbjecting  Utisuti  to  mkoootnaxf 
ineoavenlence."  In  Rlchter  t.  Jerome,  128 
17.  B.  288,  8  Sup.  Ot  108,  81  L.  Bd.  18%  187, 
the  court  tbuB  dlspcMd  of  thB  claim  tlut  tbe 
bondhcddcm  wore  ueceasory  partleav  "All 
tbe  rigbta  tbe  btmdboldeis  bave  or  aver 
bad  In  tbe  mortgage,  legal  or  equitable,  tbey 
sot  tbroufl^  tbe  trust  oompanj,  to  wbidi  the 
eonv^anoe  was  made  for  tbeir  secnri^.  As 
bondholders  claiming  under  the  mortgage, 
tbey  can  bare  no  Intraest  In  tbe  security, 
exceirt  that  which  the  trustee  holds  and  rep- 
resents. If  the  trustee  acts  In  good  faith, 
wbattfW  binds  tt  In  any  legal  proceedings 
It  b^lns  and  carries  on  to  enforce  tha 
trust,  to  which  they  are  not  actual  parties, 
binds  tbem.  Kerrlson  t.  Stewart,  08  U.  B. 
US,  160.  28  li.  Ed.  MS,  815;  Corcoran  t. 
Caiesapeake  &  O.  Oanal  Go.,  0*  U.  8.  741.  74S, 
^  L.  Bid.  180,  181;  Shaw  t.  little  Bock  ft 
Ft.  &  R.  Co..  100  U.  8.  OOS.  eU,  2S  L.  Sd.  7B7, 
768:  Wbaterer  forecloses  tbe  trusteee.  In 
the  absence  of  fraud  or  bad  faith,  fweeloaes 
them,  nils  Is  tbe  undoubted  mle." 

In  Bbell  T.  Burslnger.  70  Tex.  120^  8  B.  W. 
77,  It  appeared  Umt  Annie  Bnrsliuier  execut- 
ed to  John  EbeU  a  deed  oonreylng  to  him  eet- 
taln  lots  In  trust  Ua  the  benefit  of  bis 
dsngbter,  Annie  Bb^.  Annie  Buniiver, 
who  was  not  a  third  party  claiming  In  oppo- 
sition to  tbe  trust,  but  vbo  was  the  maker 
at  tbe  trust  Itself,  brouglit  suit  against  tbe 
trustee  alone  to  set  aside  tbe  deed,  on  the 
ground  that  it  was  procured  by  tlueats  and 
Intimidation.  The  question  arose  as  to 
whether  the  cestui  que  trust,  Annie  Hbell, 
was  a  necessary  party  to  the  suit,  and  on 
that  question  ttie  court,  q»eaklng  tbroog^  Mr. 
Justice  Oalnes,  tiius  obaerred:  *'As  to  tiie 
first  question,  the  general  role  Is  well  estab- 
lished that.  In  suits  1^  or  against  tbe  trustee 
for  Qm  reoorery  of  tbe  trust  property,  the 
beneficiary  Is  a  necessary  party.  Boles 
lilnthlcnm,  48  Tex.  224;  Huffman  t.  Oartr 
Wright,  44  Tex.  286;  HaU  r.  Hafrts.  11  Tex. 
aoO;  Holluid  r.  Bticer,  8  Hare  (BngO  72; 
Woodward  Wood.  19  Ala.  218;  Van  Doreu 
T.  Boblnson,  10  N.  J.  Bq.  256;  BlcbanXs  r. 
Ricbarda,  9  Oray,  SiS;  Ward  r.  Hcrfllna,  14 
Hd.  168:  1  Danlell's  Oban.  Prac.  (Stb  Ed.) 
p.  220l  note  1;  Story's  Bq.  Plead.  |  207; 
2  Ferry  on  Trusts,  I  878.  To  this  rule  tiiere 
are  well-reeognlied  exceptlras,  but  tbese  em- 
brace mainly  that  class  of  casra  where,  by 
reason  of  the  number  of  the  beneficiaries, 
It  Is  Inconvenient  to  make  them  partira,  and 
where  It  may  be  presomad  that  It  was  tbe 
intention  to  Inrest  Die  trustees  with  power 
to  prosecute  and  defend  suits  in  tbeUr  own 
namee.  An  apt  UluatraUon  of  tbe  exertion 
Is  found  In  tbe  case  of  tbe  trustees  In  a 
mortgage  to  secure  a  series  of  negotiable 
bonds  upon  tbe  property  of  railroad  compa- 
nies, ffliaw  T.  Railroad,  0  Gray,  102.  An- 
other Illustration  is  affiwded  by  the  case  of 
an  assignee  In  a  deed  of  an  asslgnm^it  made 
by  an  Inaolvait  for  tbe  benefit  of  bis  credlt- 


oxa.  Kerrlson  r.  Stewart.  08  U.  S.  16S,  23  L. 
Ed.  84S.  The  appointment  of  an  assignee 
In  such  cases  generally  grows  out  of  tiie 
nerassity  of  bsTlng  some  agent  to  act  fOr 
beneficiaries,  who  are  usoally  too  numerous 
to  act  together.  In  sncb  a  case  the  presump- 
tlffi:  is  great  that  be  Is  Hielr  r^resentatlTe, 
not  only  as  to  tbe  genenl  management  of 
tiie  assets,  but  also  to  prosecute  and  defend 
suits  InvolTlng  title  to  tbe  asdgned  estate." 

In  tbe  dty  of  Sherman  t.  Williams,  SI 
Tex.  421,  10  S.  W.  006,  81  Am.  St  Rep.  66, 
It  was  deTd<q;)ed  that  a  lot  of  land  had  beea 
takm  by  the  dty  to  meet  a  tax  collector's 
d^ult  as  to  a  special  fund  created  in  the 
interest  of  outstanding  bondholdnrs.  A  Judg- 
ment creditcn'  of  the  dty  levied  execution  up- 
on tbe  property  and  caused  it  to  be  sdvertla- 
ed  for  sale,  when  tb%  dty  brought  salt  to 
enjoin  tbe  sale  on  tbe  ground  that  the  prop- 
erty, bdng  hdd  It  for  tiie  spedal  fund 
mentioned,  was  not  subject  to  sale  to  satisfy 
the  execution.  The  dty.  It  Is  apparent  was 
acting  In  effect  as  trustee  for  the  outstand- 
tog  bondholders,  but  tbe  right  of  the  dty  to 
mslntalw  tbe  suit  vras  not  questioned  by 
conned  Ua  tbe  court  and  the  final  rdief 
prayed  fbr  was  granted.  This  case  Is  died 
ss  persuasive,  dnce  it  tends  to  show  that 
the  general  view  has  been  to  treat  tbe  dty 
as  tbe  r^resentatlve  of  the  outstanding 
bondholdov  to  all  cases  of  atta<^  upon  a 
qwdal  fund  to  Ito  hands  tadd  tcr  their  bene- 
fit 

In  Preston  v.  Garter,  80  Tex.  888,  891,  16 
8.  W.  17,  It  was  objected  that  a  bmefldary 
ct  a  general  assignment  made  to  a  troustee 
for  tbe  benefit  of  creditors  was  not  a  party, 
but  the  objectltm  was  denied.  Tbe  court,,  ap- 
provingly quoting  from  the  Kerrlson  Case, 
nbi  supra,  held:  "Hie  general  mle  is  wdl 
known  that  "to  sidto  by  or  against  the  true- 
tee  for  the  recovery  of  tiie  trust  property, 
tbe  boMfidary  is  a  necessary  party.'  Bbell 
V.  Burslnger,  70  Tex.  122,  8  a  W.  77.  An 
Illustration  Is  given  to  tbe  case  dted  of  well- 
recognised  exceptlMu  to  this  rule.  One  of 
tbese  exertions  will  be  found  In  the  case  of 
an  assignee  In  a  deed  of  assignment  made  by 
an  insolvent  fw  the  bendlt  of  his  creditors. 
EbeU  V.  Buzdnger,  70  Tex.  122,  8  S.  W.  77." 

We  cannot  distlngolsb  to  principle  tbe  in- 
stant from  the  'dted  cases.  Not  only  to  the 
case  of  tbe  trustee  of  mwtgage  securities  Is 
pmuadve  analogy  found,  but  also  to  the 
case  of  the  administrate:  of  a  decedent's  es- 
tate; for.  to  the  latter  event  the  trusteeship 
of  the  admtolstrator  Is  created  by  legldatlve 
enadment  as  to  the  Instant  case.  It  Is  fa- 
miliar that  tbe  creditors  r^)resented  by  en 
administrator  are  not  necessary  parties  to 
suite  by  or  against  him.  The  exception  not- 
ed to  the  dted  case  of  parties  betog  numer- 
ous or  unknown  Is  doubtless  here  present 
The  dty  has  the  contrd  and  possession  of 
the  fund  In  question,  and  the  writ  of  man- 
damus In  a  case  like  this,  as  we  have  seen,  la 
but  a  mode  of  execntlfm.  If  the  refunding 
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bondboldfln  are  the  exdoslTe  beneficiaries 

of  tibe  monej  and  nncoUected  taxes,  they  are 
so  onl7  hj  virtue  of  the  leKlslatlTe  enactment 
on  tbat  Bubject  as  contained  In  tbe  city's 
amended  charter.  Ttaia  enactment,  in  tliat 
event,  bad  tbe  efCect  to  (rant  tbe  city  tbe  le- 
gal title  to  tbe  fmid  for  tbebr  benefit;  coupled 
witb  tbe  power  in  tbe  city  to  create  tbe 
fmid  by  levy  and  collection,  to  pwiodlcally 
distribute  some  of  it  in  tbe  payment  of  in- 
terest, and  to  Invest  tbe  sinUng  fund  part  by 
loan  in  tbe  modes  prescribed  by  law,  glv^ 
ing  preference  In  the  payment  to  interest  If 
tbe  fund  was  abort  in  tbe  amount  necessary 
to  pay  Interest  and  create  the  requisite  rink- 
ing  fund.  See  Bp.  Laws  1st  Called  Bess.  27th 
Leg.  p.  12,  a  4. .  Whether  or  not  die  city  be- 
came a  trustee  in  technical  strictoMB  is  un- 
important; it  was,  at  least,  made  such  Ha 
the  broad  sense  of  the  term,  with  aD  the  sub- 
stantial attributes  of  a  tmstee  as  concerns 
tbe  question  of  parties  being  considered.  Its 
attitude  is  tbat  of  a  public  agmcy,  an  In- 
termediary between  the  tazpaying  Inhabit- 
ants and  tbe  tax  recdving  bondlutfders,  and 
Its  function  is  *ln  tbe  nature  of  a  public 
tru.Bt.  It  was  glvoi,  either  e^ressly  or  by 
Implication,  not  only  the  right  to  manage 
and  In  part  Invest  the  fund,  and  not  only 
tbe  right  to  sue  for  its  collection,  but  the 
right  as  well  to  defend  against  every  adver* 
nary  seeking  its  depletion.  It  i^  In  brieft 
tbe  lawful  conservator  of  a  spedflc  property 
for  a  partlcidar  trust  purpose,  and  its  duties 
in  tbat  respect  are  commenBarate  vritb  its 
powers.  It  became  entitled  to  make,  and  It 
in  Its  duty  to  make,  evecy  defense  for  the 
benefldartea  against  an  opposing  claim  tbat 
they  conid  make  if  before  tbe  court  In  tbelr 
own  proper  persons.  Being  Invested  wttb 
sudi  powers  and  subject  to  such  obllgatlonB, 
those  for  whom  it  holds  vrfll  necessarily  be 
found  by  what  Is  done  against  as  w^  as  by 
it:  and  In  a  suit  by  a  stranger.  Inongfat  Is  ] 
ontosltlon  to  tbe  trust,  tbe  beneficiaries  are 
not  necessary  parties,  betaig  constructively 
btfore  tbe  court  throiucb  tbelr  trustee.  The  ! 
refunding  bondholders  have  no  r^bts  to  tbe 
fund  in  question,  and  never  had  any,  except 
as  gotten  through  tbe  dty  by  virtue  ot  the 
grant  to  It  for  their  security,  and  tbey, 
IberefMe,  can  have  no  interest  in  the  secur- 
ity beyond  tbat  which  the  d^,  as  their  trus- 
tee, holds  and  represents. 

It  Is  not  perceived  that  the  point  ot  prac- 
tice ruled  In  Texas  Mexican  Sy.  Co.  v.  Jar- 
vis.  80  Tex.  466,  16  8.  W.  1089,  can  miUtate 
against  tito  conclusion  at  which  we  have  ar- 
rived. There  is  a  Une  ot  authorities,  freely 
dted  and  quoted  from  in  Mr.  Chief  Justice 
Stayton's  opinion  In  that  case,  to  tbe  effect 
that,  in  a  mandamus  proceeding,  only  tbe  ex- 
act relief  prayed  for  can  be  granted,  no  more 
or  less;  but  tbe  point  actually  ruled  by  the 
court  vras  that  the  petitlfmer  could  not  have 
teas  relief  than  the  whole.  If  the  facts  did 
not  show  to  what  part  of  the  whole  he  was 
entitled.  The  wisdom  of  tbe  decision  is  evi- 


dent, as  the  writ  must  necessarily  be  suffl- 

denUy  certain  and  d^nlte  to  be  mtell^aitly 
entbrced;  but  to  go  beyond  tiie  point  actual- 
ly decided  would  be  to  blindly  tdllaw  a  rule 
where  tbe  reason  bos  ceased  to  apply.  The 
only  foundation  for  the  practice,  obtaining 
in  a  tew  Jurlsdlctioas,  of  gruitlng  tbe  relator 
tbe  whole  or  none  of  the  relief,  is  the  tedi- 
nicol  one  that  the  peremptory  writ  most  con- 
form wltii  tlw  alternative  <18  Bncr-  PL  * 
Pr.  684,  686,  for  coses  cited),  a  reason  wholly 
illusive  in  our  system  of  procedure,  under 
which  the  preliminary  pleadings  may  prop- 
erly cnulst  ot  merely  a  petition  and  role  to 
show  cause.  The  jvedse  pdnt,  however, 
sought  to  be  sustained  1^  the  Jarvls  Oaae 
seems  to  be  that  the  rending  bondluridas 
are  at  least  necessary  parties  as  to  the  sink- 
ing fund  pOTtfon  of  the  money  and  uncollect- 
ed taxes  in  question,  with  nottdng  In  ttw 
facts  to  distinguldi  tiie  Interest  from  the 
dnklng  fund,  although  required  by  tbe  char^ 
ter  to  be  kept  and  paid  out  under  separate 
aecounte.  Tbe  pid&t  t(  tbe  refunding  bond- 
holders be  regarded  as  before  the  court 
throuj^  the  dty  as  tbelr  trustee,  Is  germane 
rather  to  the  merito  tium  to  the  matta-  of 
parties.  Besides,  tbe  provision  contained  in 
sectitm  83  of  the  amended  charter,  relative 
to  keeping  and  paying  out  tiie  toterest  and 
sinking  fund  parts  separately,  as  qnoted  tn 
the  (pinion  of  tbe  Oourt  of  Olvll  Appeals  (8|t. 
Laws  27th  Leg.  p.  67),  was  eatlx&y  railtted 
from  the  later  amendment  of  that  section 
of  the  charter,  bdng  tbe  ammdment  onder 
which  tbe  refunding  bonds  were  Issued. 
Not  only  so,  but  by  tills  later  amendmesit  It 
was  inovUted  tbat  If  for  any  reason,  at  any 
time,  the  tax  posslUe  as  tlim  ait- 

tiiortaed  was  Insuflldent  finr  both  Intmst 
and  sliikbig  fund,  then  the  taxes  tat  any  year 
should  be  first  applied  to  the  Interest  of  tint 
year.  Bp.  Laws  1st  Called  Seas.  27tb  Leg. 
pp.  12-17.  Ind^iendent  of  this  provision  of 
tbe  charter  Just  dted,  it  is  deemed  qulto  dear 
that,  in  thtf  absence  ot  some  legiaiattve  In- 
hlbltim,  the  Intwest  payaUe  out  of  flie  foBd, 
held  both  for  interest  and  the  sinking  re- 
serve, cannot  be  withheld  on  tbe  theory  of 
preserving  Intact  the  reqnlslto  sinking  fnnd. 
To  do  this  would  be  to  ^ve  tiie  slnUng  fund 
a  priority  of  right  ovw  the  Interest,  mivrar- 
ranted  and  arbitrary.  Sndi  being  the  state 
of  tbe  oas^  It  is  not  apparent  how  tiie  condi- 
tion of  the  Interest  and  sinking  fund  ae- 
counte can  become  important  Sven  If  tlM 
holders  of  the  unrefunded  bonds  were  enti- 
tled to  reach  tiie  numey  and  unooOeetBd  tax- 
es as  cft-beneflciaries  with  the  refundlng^ 
bondh<dders,  they  very  plainly  could  not  bft 
affected  by  the  condition  of  such  aecounte 
under  the  present  provlalmis  ot  tbe  charter 
on  the  subject  If  they  are  entitled  to  reacb 
the  fund  on  tbe  theory  of  Ite  b^ng  tbe  ind- 
uct (tf  a  levy  tn  excess  ot  tiie  dty^  power 
and  void  as  to  them,  and  tor  fliat  reason 
opea  to  tiielr  claim  In  aTtManea  pro  tanto  of 
further  levy  In  tbelr  bebalf,  tiien  the  right 
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In  them  on  tbat  ground  would  be  In  opposi- 
tion to  the  trust  In  favor  of  the  refunding 
bondbolders,  and  therefore  no  divisional  lines 
between  slnldng  fund  and  Interest,  fanclfal 
or  real,  could  apply  as  to  them.  Thus,  if 
the  h61ders  of  the  unrefunded  bonds  have 
the  right  In  any  event  to  reach  the  money 
and  uncollected  taxes,  It  Is  yet  apparent  that, 
in  neither  of  the  conditlona  under  which  that 
right  could  be  claimed  to  exist,  would  they 
be  affected  by  the  state  of  the  account  as  to 
the  sinking  fund  and  interest 

There  Is  no  hardship  to  the  refunding 
bondholders  in  dispensing  with  them  as  nec- 
essary parties  In  reject  to  the  fund  In  ques- 
tion, since  the  right  is  open  to  them^  as  In 
other  cases  of  trust  representation,  to  im- 
peach any  judgment  affecting  their  interests 
for  fraud  or  l>ad  faith,  or  to  obtain  in  ad- 
vance of  judgment,  If  seasonably  advised  of 
the  fraud,  such  equitable  relief  as  may  be 
appropriate^  To  bold  them  to  be  necessary 
parties  would,  on  the  other  hand,  be  attend- 
ed with  serious  embarrassment  to  suitors  as- 
serting adverse  claims,  such  as  the  plaintiff 
in  the  Instant  case.  It  is  Impossible  to  ignore 
the  fact  tbat  In  ail  such  cases  the  outstand- 
ing bondholders  will  probably  be  numerous 
and  unknown,  so  that  a  requirement  to  make 
them  parties  in  their  own  proper  persons 
would  be  accompanied  with  serious  Inconven- 
ience, if  it  did  not  operate  a  practical  denial 
of  relief.  Cases  -may  readily  be  sujwosed  in 
which,  on  a»!oont  of  exemption  of  the  prop- 
erty from  taxation,  or  Ulegali^  of  some  bort 
in  the  procedure,  a  tax  paying  Inhabitant 
might  be  entitled  to  Injunctive  or  other  re- 
lief. To  tuAA  that  he  would  have  to  make 
outstanding  twadholders  parties.  If  Invested 
with  an  equitable  Interest  In  the  fund  to 
arise  from  the  tax,  could  have  no  less  effect 
than  to  Impede  the  due  administration  of 
JustlGe.  Without  further  extending  this  dis- 
cussion, we  conclude  that  the  rule  which  dis- 
penses with  the  refunding  bondholders  as 
necessary  imrties  in  their  own  proper  persons 
in  respect  to  the  fund  in  question,  treating 
tbem  as  constructively  before  the  court 
through  tlie  dty  as  their  trustee.  Is  the  best 
in  legal  analogy,  and  the  most  wholesome  In 
^ect. 

This  brings  us  to  the  question  of  parties  In 
its  relation  to  the  third  item  of  relief  in  the 
prayer,  the  right  to  a  tax  levy  for  payment 
of  the  demands.  At  the  threshold  of  that 
Inquiry  we  are  met  with  the  contention  in 
the  brief  for  appellant  that,  for  reasons  speci- 
fied, the  appellee  showed  no  cause  of  action 
for  that  rell^  If  this  be  true,  the  question 
of  parties  as  to  It  becomes  abstract,  and  need 
not  be  answered.  Sibley  v.  Hayes,  80  Tex. 
84>  86^  70  B.  W.  S8&  We  therefore  fed  aur 
thorized  to  examine  into  the  points  thus  rais- 
ed as  preliminary  to  a  decision  of  the  ulti- 
mate matter  of  parties.  Without  pausing  to 
inquire  how  far  an  attack  on  ai^ellee's 
bonds  would  bs  concluded  by  the  Judgments 
In  bis  farw  tor  Interest  tiimon  (see  Mayor 


T.  Lord,  9  Wall.  409,  19  L.  Kd.  704,  and 
Brownsville  v.  Loague,  129  TJ.  S.  493,  9  Sup. 
Ct  327,  32  L.  Ed.  780),  we  may  safely  as- 
sume In  the  light  of  a  fonuer  adjudication 
of  this  court  on  the  subject,  the  entire  va- 
lidity of  the  contract  under  which  the  water 
and  light  bonds  were  issued  and  sold,  Includ- 
ing the  tai  levy  provided  for  as  a  part  of 
Its  obligation.  City  of  Austin  v.  Nalle,  85 
Tex.  S20,  22  S.  W.  668,  960.  The  contract 
for  the  bonds  being  valid  when  made,  inclu- 
sive of  the  stipulation  for  tax  rate  to  be 
levied  for  their  payment,  auy  subsequent  leg- 
islation, whether  conalstlng  of  a  legislative 
enactment  or  municipal  ordinance  passed  un- 
der legislative  authority,  impairing  the  obli- 
gation of  the  contract,  either  as  to  its  valid- 
ity or  means  of  enforcement,  as  by  with- 
drawing or  limiting  the  taxing  power  with- 
out providing  a  Bul>stantlal  equivalent,  would 
in  so  far  be  utterly  void  as  violative  of  the 
contract  clause  of  the  national  Constitution. 
CSonst  n.  S.  art  1,  i  10;  Murray  v.  Charles- 
ton, 96  U.  S.  436,  24  U  Ed,  760;  Mobile  v. 
Watson,  116  U.  S.  289,  6  Sup.  Ct  396,  29  L. 
Ed.  620.  The  result  would  be  to  require  the 
courts  to  pursue  the  same  course  and  rem- 
edies In  enforcement  of  the  contract  as  they 
would  had  such  invalid  legislation  never  ex- 
isted. Louisiana  v.  Pllsbury,  lOS  U.  S.  278, 
26  L.  Ed.  1090;  TT.  S.  ex  rel.  Wolff  v.  New 
Orleans,  103  V.  S.  358,  26  L.  Ed.  395;  Von 
Hoffman  v.  Qulucy,  4  Wall.  585,  18  L.  Ed. 
408;  City  of  Galena  t.  Amy,  5  Wall.  705,  18 
L.  Ed.  560;  Belbert  t.  Lewis,  122  U.  S.  284. 
7  Sup.  Ct  1190,  SO  L.  Ed.  1161.  In  no  other 
manner  could  the  supreme  law  of  the  land 
be  accorded  pre-eminence.  It  follows  that  in 
the  absence  of  some  special  reason  to  the 
contrary,  the  holders  of  the  outstanding  un- 
refunded  water  and  light  bonds,  to  which 
class  appellee  belongs,  are  entitled  to  have 
assessed,  levied,  and  collected  (City  of  Hons- 
ton  V.  Voorhies,  70  Tex.  366,  8  S.  W.  109,  and 
East  St  LouU  T.  Amy,  120  U.  S.  600,  7  Bup. 
Ct  789,  30  L.  Ed.  798),  In  disregard  of  sub- 
sequent inconsistent  legislation  and  the  pro- 
ceedings thereunder,  such  proportionate  part 
of  the  contractual  tax  of  $1.11^  on  the  $100 
worth  as  $322,000,  the  amount  of  the  unre- 
funded  water  and  light  bonds,  bears  to  the 
total  issue  of  f 1,400,000^  or  bears  to  the  re- 
mainder after  deducting  from  the  total  issue 
such  of  the  bonds  as  may  have  been  retired 
out  of  the  sinking  fund  provided  for  them. 
Presumably  this  contractual  tax  will  be  suffl- 
dent,  under  the  city's  taxable  values,  to  pay 
the  Interest  and  provide  for  the  requisite 
sinking  fund,  and  hence  no  question  is  like- ' 
ly  to  arise  as  to  whether,  if  Insnfflclent,  an 
Implied  duty  would  rest  upon  the  city,  within 
its  taxing  power,  to  levy  an*  additional  tax 
for  the  purpose.  See  U.  8.  v.  New  Orleans, 
98  n.  S.  351,  358,  26  L.  Ed.  395;  dty  of  Aus- 
tin T.  Nalle,  85  Tex.  641-642,  22  S.  W.  668, 
960;  and  U.  &  T.  Ma<^  Co.  99  U.  S.  682, 
26  L.  Ed.  831. 
But  if  all  this  be  conceded,  aspdlanti  stUl 
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attack  appellee's  right  to  relief  on  Beverat 
grounds.  Claim  la  made  that  requisite  form- 
al demand  and  refusal  do  not  appear.  Spe- 
ctflc  demand  and  refusal  are  indispensable 
whenever  necessary  to  sbow  default  In  the 
dnty  to  be  commanded.  In  this  necessl^  to 
show  default  Is  to  be  found  the  underlying 
reason  of  the  requirement  Here  the  facts 
develop  conclusively  that  It  was  the  city's 
unconditional  legal  duty,  certain  and  known* 
to  make  the  levy  under  Its  contractual  obliga- 
tion, without  demand,  and  that,  in  view  of  its 
conduct,  there  would  have  been  refusal  to 
comply  If  a  demand  had  been  made.  Under 
these  drcumetances,  there  was  no  defect  in 
the  case  for  want  of  a  more  formal  demand 
and  refusal.  The  authorities  on  the  subject 
have  been  extensively  collated  in  a  recent 
text  (10  Am.  &.  Eng.  Ency.  of  Law  [2d  EdL] 
pp.  759-761),  but  we  deem  it  unnecessary  to 
review  them  on  a  matter  so  obvious. 

It  is  also  contended  that,  as  to  so  much  of 
the  demand  as  was  not  reduced  to  judgment, 
the  mandamus  should  not  go;  but  In  view  of 
parts  of  the  claim  having  been  put  in  Judg- 
ment, and  because  the  tax  levy  sought  is  a 
specific  contractual  obligation,  it  was  pnH>- 
er  practice  in  a  state  court  to  obtain  Judg- 
ment on  the  demand,  and  a  writ  of  manda- 
mus for  its  enforcement,  in  the  same  suit 
Dillon's  Municipal  Corps.  (4th  Bd.)  H  852- 
853;  City  of  Houston  v.  Bmery,  78  Tex.  28!^ 
18  S.  W.  264. 

Insistence  Is  made  that  appellee  is  not  en- 
titled to  a  tax  levy  because,  as  to  the  fu* 
ture,  bis  action  is  premature,  and,  as  to 
the  past,  it  is  too  lato  to  make  a  lawful  levy. 
This  claim  demands  careful  scrutiny,  aince 
Its  effect,  If  sound,  will  be  to  destroy  a  eol- 
emn  contractual  obligation  either  "on  the 
upper  or  nether  millstone,"  as  it  would  be 
an  easy  matter  to  fight  <^  the  execution  of 
a  mandate  beyond  the  year.  The  writ  of 
mandamus,  being  a  command  based  on  de- 
fault of  duty,  cannot  go  to  the  future  In  ad- 
vance of  default  (Commissioners  t.  Allegany 
County,  20  Md.  449.  460;  High  on  Extra. 
Remedies,  H  12, 144);  but  tfa^e  is  no  reason 
why  it  may  not  extend  to  the  future  in  re- 
dress of  a  past  default,  and  we  bold  tbat  it 
may.  Any  other  rule  would  often  comp^ 
the  courts  to  make  an  en  masse  levy  In  one 
year,  although  It  might  be  essential  to  the 
very  life  of  the  municipality  to  parcel  it 
through  years  of  the  future.  As  regards  Ite 
being  too  late  to  levy  for  past  years,  we  ob- 
serve that  the  present  requirement  of  the 
city's  charter  for  the  levy  to  be  made  by  the 
council  "at  the  first  regular  meeting  in  May 
of  each  year"  (Sp.  Laws  1st  Called  Sess. 
1901,  p.  12,  c.  4)  was  not  in  the  charter  when 
the  bonds  were  sold,  the  provisl<m  then  being 
merely  "to  levy  and  collect  annual  taxes." 
Sp.  Laws  1891,  p.  105,  c.  22.  It  is  familiar 
that,  as  a  general  rule,  the  mandate  will  go 
for  a  levy  only  in  t^e  manner  and  at  the 
time  prescribed  by  law  (Desty's  Taxation, 
vol.  1,  p.  583),  but  this  gives  no  countenance 


to  the  claim  that  by  neglect  to  perform  the 
contractual  obligation  of  making  a  levy  at 
the  time  directed  by  law,  the  doty  out  he 
entirely  escaped.  It  would  be  a  r^roach 
to  the  law  to  so  bold.  The  duty  In  such  case 
Is  a  continuing  one  that  may  be  exercised 
under  Judicial  mandate  by  relation  back, 
else  there  would  be  the  anomaly  in  our  Joris- 
prudence  of  reward  accorded  to  default,  of 
practically  a  new  mode  for  the  dischai^  of 
contracts.  In  City  of  East  St  Louis  t.  Amy, 
120  n.  S.  600,  7  Sup.  Ct  788, 80  L.  Eld.  79S,  the 
requirement,  as  her^  was  of  an  annual  levy 
to  provide  for  payment  of  bonds,  which  had 
been  neglected  for  several  years,  and  it  was 
objected  that  a  tax  could  not  t>e  levied  in 
one  year  sufficient  In  amount  to  make  good 
the  past  defaulte  and  pay  the  entire  demand 
at  once.  The  contention  was  disposed  of  In 
the  opinion  by  Mr.  Chief  Justice  Waite  as 
follows:  "It  only  remains  to  condd«r  the 
objectlcm  that  a  tax  cannot  now  be  levied 
sufficient  In  amount  to  pay  the  entire  Judg- 
ment at  once.  The  Judgment  is  for  Interest 
in  arrear  and  a  small  amount  of  prtncipaL 
The  law  required  a  tax  to  be  levied  annually 
sulflclent  to  pay  all  interest  as  it  accnied,  and 
the  principal  when  due.  This  was  n^lected, 
and  consequently  there  is  now  a  large  ac- 
cumulation of  debt  which  ought  to  have  been 
paid  in  instellments.  Thus  far  the  Inhabit- 
ants have  been  allowed  to  escape  taxatloo 
at  the  times  it  ought  to  have  been  laid,  and 
to  which  they  were  under  constitutional  obli- 
gations to  submit  The  accumulation  of  the 
debt  was  caused  by  their  own  neglect  as 
members  of  the  poUtlcal  community  which 
had  incurred  the  obligation.  Such  being  the 
case,  we  see  no  reason  why  It  was  not  in 
the  power  of  the  court  to  order  a  single  levy 
to  meet  the  entire  Judgment  which  was  all 
for  past-due  obligations.  Whether  snch  a 
tax  would  be  so  expressive  as  to  make  it 
proper  not  to  have  it  all  collected  at  one  time 
was  a  question  resting  in  the  sonnd  discre- 
tion of  the  court  in  ordering  the  ctrilection. 
There  iM  nothing  here  to  sbow  tbat  there 
ought  to  have  beean  a  diviaion.** 

But  it  is  Insisted  that  nnder  special  con- 
stitutional restraint  levy  for  the  past  y«irs 
cannot  be  made,  and  we  are  cited  to  sectifm 
6,  art  11,  Const  Tex.,  in  these  words: 
"Cities  having  more  than  ten  thousand  In- 
habitants may  levy,  assess  and  collect  snch 
taxes  as  may  be  authorised  by  law,  bat  no 
taxes  for  any  purpose  shall  ever  be  levied 
for  any  one  year,  which  shall  exceed  two 
and  a  half  per  cent  of  the  taxable  propoty 
of  snch  city."  The  q>eclflc  contention  is  that 
the  percentage  of  tax  omitted  to  be  levied  in 
the  past  years  for  the  nnr^nnded  bonds,  if 
added  to  the  percentage  now  b^ng  validly 
levied  as  to  such  bonds,  will  exceed  the  2*4 
per  cent  limit  imposed.  The  bondholders  In 
question  took  their  bonds  subject  to  the  law 
in  force  at  the  time,  Including  this  constito- 
tlonal  limitation  upon  the  taxing  pow»  of 
the  city,  and  the  courts  cannot  send,  the  writ 
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of  mandafflu  tMyond  the  taxlns  power  as 
presczibed  by  law.  Hnldekopor  t.  Macon, 
98  U.  B.  682.  25  L.  Bd.  881;  Oommluicmen 
T.  King  (U.  &  App.)  07  FM.  202,  14  a  a  A. 
421.  The  qnestifHi,  fberefon;  reeon  to  tba 
meaning  of  the  constltntloiMil  proTlaloiL  It 
does  not,  be  It  obserred,  Bay  when  flie  taxes 
antiiorlEed  shall  be  levied,  aaseesed,  or  col- 
lected, nor  does  it  Umtt  the  pwcentage  of 
taxes  to  be  levied  In  any  cmu  year,  bnt  imly 
*^t"  any  one  year.  It  Is  certainly  a  natn- 
ral  Gonstrnctlon  of  the  langoage  to  hold  that 
it  fixes  a  limit,  not  to  taxes  levied  In  (that  la, 
"within  the  bounds  or  limits  of*)  any  one 
year,  bnt  to  taxes  levied  for  (that  Is,  **wltb 
reference  to  the  needs,  porposes,  or  uses  ofO 
any  one  year.  Bee  Gent.  Diet  A  different 
construction  would  be  bad  in  policy;  it  wonld 
eiuble  a  dty,  by  neglect  of  its  own  doty*  to 
evade  its  contractual  obllgatlona.  Conrtt 
should  be  loth  to  adopt  a  construction,  es- 
pecially of  tiie  wganlc  law,  that  wonld  w- 
oonrage  or  open  the  way  to  wrong.  In  Suth- 
erland's Statutory  Const  {|  821-32!^  it  is 
pointed  out  that,  even  where  the  precise  In- 
tent is  not  plain,  **tbe  effbcts  and  conse- 
quences enter  with  more  or  less  fbrce  Into 
consideration,*'  and  reference  is  made  to  the 
early  case  of  Wales  v.  Stetson,  2  Mass.  146^ 
8  Am.  Dec.  39,  In  which  it  Is  held  that  oon- 
stmlng  flie  provisions  of  a  law.  "they  oo^ 
to  receive  such  a  reasonable  cfHUtructlon.  if 
the  words  and  Bub]eet>mattfff  wiU  admit  of 
It,  as  that  the  existing  rights  of  the  public 
or  of  indtvldnals  be  not  Infringed.*'  There  is 
a  dearth  of  auttiorlty  on  the  particular  sub- 
ject the  only  case  on  the  precise  point  to 
which  we  have  been  dtod  being  ttiat  of  Bow^ 
en,  Oounty  Treasurer,  v.  West  (dedded  by 
the  Court  of  Appeals  of  Colorado)  BO  Paa 
lost,  in  which  a  statutozy  ^ovtslCHi  similar 
In  terms  was  construed  In  accord  with  the 
Tiews  vre  have  announced.  We  conclude 
that  condstently  wltii  the  constitutional  pro- 
vision in  question,  a  tax  provided  for  as  part 
of  a  contractual  obUgatlfm  may  be  levied  for 
each  omitted  year,  so  far  as  it  is,  in  connec- 
tion wIUi  other  taxes  valid  as  to  It  within 
the  SB^  per  eeat  tax  limit  fbr  that  year,  un- 
less defeated  laches  or  limitation  C^t  t. 
McGaughey.  8B  Tex.  478,  22  8.  W.  802; 
Sayle^  Ann.  Civ.  St  Tex.  1897,  art  SSfiS), 
although  the  levy  for  such  year  may  be  ao- 
tnally  made  In  a  future  year,  and  may,  when 
added  to  the  valid  taxes  for  such  future  year, 
go  beyond  the  limit  noticed.  In  other  words, 
to  such  a  levy  in  a  future  year,  the  crastlta- 
Uonal  limitation  In  question  does  not  apply. 

The  other  contentions  made  sgalnst  arod^ 
lee*B  right  to  a  tax  levy  are  not  such  as  to 
require  special  notice. 

Finding  no  good  reason  advanced  for  treat- 
ing as  abstract  the  question  of  parties  in  Its 
relation  to  appellee's  right  to  a  tex  levy,  we 
proceed  to  consider  that  question.  In  view 
of  what  has  already  been  said  as  to  parties 
on  the  other  brancb  of  the  case,  it  will  not 
be  necessary  to  bsre  daborata,  No  duty  tit 


any  nature  is  required  ot  the  refunding  bcmd- 
holders  as  to  the  tax  levy.  Th^  are  with- 
out Interest  in  the  oonliovmy,  the  ^ht  to 
the  tax  levy,  or  in  the  subject-matter,  the 
taxes  to  be  raised  from  the  levy,  or  in  the 
event  or  object  of  the  suit — the  application 
of  such  taxes.  The  Judgment  sought  w<nild 
not  affect  any  interest  of  theirs.  The  most 
to  be  said  Is  that  In  the  course  of  the  litiga- 
tion, pdnts  of  law  may  be  determined  that 
vrlll  make  a  precedent  harmful  of  their  in- 
terests In  some  <^er  litigation;  but  this,  ot 
course,  is  Insnflldent  as  a  resson  for  maUng 
them  parties.  It  is  perfectly  plain,  both  on 
pdndple  and  under  the  authorities  we  have 
before  dted,  that  tbe  refunding  bondholders 
were  not  necessary  parties  <m  this  branch  of 
theeaseu 

In  rMchlng  the  coocluslMis  announced,  un- 
der which  provlslMt  will  doubtless  have  to 
be  made  some  time  for  payment  of  the  nnre- 
fnnded  bonds,  we  have  been  deeply  sensible 
of  tiie  great  burden  of  debt  on  the  dty  for 
which.  In  view  of  Its  deplorable  loss  oC  the 
dam.  it  has  no  sidMrtantlal  eqiulvalent;  but 
we  cannot  pwmlt  audi  consldetatlaiis  to 
weigh  against  our  plain  duty  under  the  law, 
especially  as  we  are  entirely  persuaded  that 
to  meet  tiie  obllgatiras  without  teint  of  re- 
pudiation will  be  better  for  the  putdlc  In- 
terest, better  for  the  administration  of  jus- 
tice, better  for  the  ultimate  destiny  of  the 
dty.  In  so  saying  vre  bnt  tread  in  the  steps 
of  aUe  jurists  who  have  gone  before  Mr. 
Justice  Staytra,  In  a  somewhat  similar  case, 
used  this  language:  "The  record  Illustrates 
the  embarrassments  under  which  the  dty  la- 
bors, and  Ite  heavy  wdght  of  debt;  but  this 
was  ^nntsrlly  cimtracted,  and.  whm  called 
vooa  to  enforce  Its  payment  the  courts  have 
a  simple  duty  to  perform,  fkom  whteb  Act- 
ing hardships  cannot  be  permitted  to  divert 
tii^,"  Voorhles  t.  Houston,  70  Tex.  S42, 
7  S.  W.  684.  Judge  Gooley,  In  the  same  line 
of  thought  observed:  **It  sometimes  hap- 
pou  that  a  mnnldpallty  Is  found  to  have 
contracted  indebtedness  to  an  extent  that  Is 
felt  to  be  extremely  burdensome,  and  then 
a  local  sentiment  may  spring  up  in  fovor  of 
refodng  to  raise  the  necessary  taxes  fer  its 
paymmt  The  purpose  may  be  eltiier  to 
avoid  the  inyment  altogether,  or  to  postpcme 
it  for  a  ttmsk  or.  pediaps,  to  toxce  a  com- 
promise with  creditors  and  an  abatement 
Whatever  may  be  the  purpose,  the  refusal  to 
levy  taxes  to  meet  munidpal  obligations  ac- 
cording to  terms  is  a  public  vrrong."  Cool- 
ey's  Taxation  ^  Ed.)  p.  7K.  Mr.  Justice 
I  Swayne,  pronoundi^  judgment  for  the  Unlt- 
I  ed  States  Supreme  Court;  pertinently  declare 
I  ed:  The  counBd  for  the  plaintiffs  In  error 
has  called  our  attention,  with  empbasls  and 
eloquence,  to  the  dimlnlsbed  resources  of  the 
dty,  and  the  disproportionate  magnitude  ot 
its  debt  Much  as,  personally,  we  may  re- 
gret such  a  state  of  things,  we  can  give  no 
weight  to  considerations  of  this  character, 
when  placed  In  the  scale  as  a  counterpoise 
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to  the  contract,  the  law,  tiie  legal  rights  of 
the  credltOT,  end  our  dntr  to  enforce  them." 
Glt7  of  Galena  Amj,  5  Wall.  705.  18  L. 
Bd.  S61. 

We  answer  the  questions  certlfled,  that  the 
refnndlng  bondholders  were  not  necessary 
parties  In  proprlis  peraonls,  either  as  to  the 
part  of  the  case  relating  to  the  money  and 
nncollected  taxes,  or  as  to  the  part  concern- 
ing  the  tax  levy,  and  that  consequently  the 
Oonrt  of  Civil  Appeals  erred  In  the  paitici^ 
lars  of  Inquiry. 

PADELFORD,  J.  X  concur  in  the 
considered  opinlcm  of  the  Ohlef  Justice  filed 
ber^. 

Whenever  a  person  has  the  possession,  ti- 
tle, and  management  of  property  or  funds  for 
the  heneflt  of  others,  to  that  extent  which 
makes  him  the  legal  owner  and  possessor  of 
such  pn^rty  or  funds,  with  the  du^  impos- 
ed to  protect  the  same  by  suit  If  necessary, 
such  trustee  or  quasi  trustee  can  institute 
and  prosecute,  or  defend,  suits  affecting  such 
property  or  funds,  without  the  necessity  of 
joining  those  interested  In  the  management 
and  appropriatloD  of  such  property  or  funds, 
and  more  espedally  is  this  the  case,  whCTe 
the  trust  or  quasi  trust  relationship  is  cre- 
ated by  statute.  This  rule  applies  to  guard- 
ians, executors,  and  administrators  of  de- 
cedents' estates,  statutory  assignees,  eto. 

With  equal  if  not  with  more  force  does 
this  rule  apply  to  defendants  upon  whom 
the  statntea  of  this  state  Impose  the  duty  not 
only  of  raising  b?  taxation,  but  of  investlDg 
and  preserving,  the  funds  in  controrersy  for 
all  persons  Interested  therein.  It  is  made 
the  doty  of  the  city  of  Austin,  if  necessary 
to  presenre  this  fund,  to  iustltuto  suit,  and 
such*  suit  can  be  Instituted  and  prosecuted 
to  final  Judgment  by  the  city  alone,  as  was 
done  In  the  case  of  City  of  Sherman  v.  Wil- 
liams. 84  Tex.  421,  19  S.  W.  G06,  81  Am.  St 
Bep.  68.  It  is  equally  the  duty  of  the  de- 
fendant when  a  suit  is  instituted  against  it 
with  reference  to  this  fund,  to  see  that  it  Is 
legally  appropriated.  The  law  creating  and 
imposing  this  trust  or  quasi  trust  relation- 
ship upon  the  defendants  makes  It  a  criminal 
offense,  and  a  forfeiture  of  their  offices,  for 
a  failure  in  the  performance  of  this  duty. 
Such  being  the  relationship  of  the  defend- 
ants to  this  fund,  they  could,  and  it  was  their 
duty  by  plea  and  proo^  to  present  to  the 
court  all  of  the  rights  of  all  of  the  parties 
benefldally  Interested  In  this  fund,  without 
the  necessity  of  Joining  snch  parties. 

Again,  where  by  reason  of  the  number  of 
the  beneficiaries  It  Is  Inconvenient  to  make 
them  parties,  It  is  the  rule  that  such  benefici- 
aries are  not  necessary  parties.  In  accord- 
ance with  both  of  the  above  principles  or 
rules  of  procedure,  the  refunding  bondhold- 
ers were  not  necessary  partlea  to  this  suit 

MINOR.  J.  I  concur  in  the  opinion  of  the 
majority  of  flie  court  as  to  the  questiona  d» 


elded,  bnt  not  in  all  tite  reasoning  ni  tiw 

opinion. 

In  my  opinion,  there  was  no  necessity  to 
make  the  refnndlng  bondholdws  actual  par- 
ties to  the  suit;  wherefore  botii  of  the  ques- 
tions certified  should  be  answered  In  the  af- 
firmative. 

As  to  the  relief  sought  relating  to  tbe  fond 
in  the  treasury  and  the  levied  bnt  uncollected 
taxes,  the  refunding  bondholders  were  con- 
strncttvely  before  the  court  through  virtual 
representation  by  the  dty  as  trustee  of  said 
funds  for  the  benefit  of  those  entitled  to  It 

As  to  the  other  relief  sought — the  levy  ana 
taxes  to  pay  appellee's  Judgments— the  au- 
thorities show  clearly  that  there  was  no  ne- 
cessity to  make  said  bondholders  parties. 

Upon  the  questions  incidentally  passed  up- 
on by  tbe  majority  of  the  court  it  is  my  opin- 
ion: 

1.  That  under  the  pleadings  of  appellee 
and  the  facto  found,  appellee  had  no  right  to 
a  mandamus  directing  tax  levies  for  the  year 
1904  and  subsequent  years,  because  said  writ 
cannot  be  issued  In  advance  of  default 

2.  That  under  the  pleadings  of  appellee 
and  the  facts  found,  appellee  was  oiUtled  to 
the  writ  of  mandamus  to  compel  levies  of 
taxes  for  the  prevtons  years  in  which  there 
were  no  levies  for  his  benefit  Uptm  none  ot 
the  grounds  presented  in  appellants'  brief 
can  this  right  be  dmled. 


FEATHBRSTONB  t.  FOLBRE,  TudgSb 

(Supreme  Court  ot  AAansaa.   Hay  27,  ISOEk) 

CoDSTS  —  JvaisnxonoH  —  PnonAis  Osubt— 
MANDAHva  TO  OolCFB.  QBaimil*  or  Ap- 

PEAXn 

Under  Const  art  7.  {  14,  providing  that 
circuit  courts  shall  have  power  to  issue  au 
necessary  writs  to  carry  into  eifect  their  gen- 
eral and  specific  powos ;  lectlon  4.  art  7,  pro- 
vidins  that  the  Supreme  Court  shall  have  a 
genenJ  superintendiiu;  control  over  all  Inferfor 
courts,  ana  In  aid  of  its  appellate  and  super- 
visory Jnrisdictlon  have  power  to  Issue  writs  of 
error  and  other  remedial  writs,  and  under  the 
provision  that  appeals  from  ue  probate  ooort 
must  be  taken  to  tbe  circuit  court  and  from 
thence  to  the  Supreme  Court — the  Supreme 
Court  has  no  Jurisdiction  to  issoe  a  writ  of 
mandamus  directing  a  probate  Judge  to  cntn  a 
nunc  pro  tone  order  granting  an  appeal  to  tiia 
circuit  court  it  bdng  a  matter  •zeToalTClr  far 
the  circuit  court 

Mandamus  by  L.  F.  TeatlierstMW^  tm  ad- 
ministrator ot  Mary  A.  Cole,  deceased,  against 
T.  a  Folbre,  as  Judge  ctf  St  Frauds  probate 
court  Writ  denied. 

This  Is  a  petition  to  this  court  for  a  writ 
of  mandamus  directing  T.  O.  Folbre,  as  judge 
of  St  Francis  probate  court,  to  enter  a  nunc 
pro  tunc  order  as  of  the  April  term,  1000.  of 
said  court  granting  to  petitioner  an  aroeal 
from  the  Judgment  of  the  probate  court  na- 
dered  against  him  on  January  29,  1900,  for 
$991.28;  affidavit  for  appeal  from  tba  Judg- 
ment having  been  filed  by  him,  ate 

J.  B.  Beasley,  tar  petltlonsr. 
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WOOD,  J.  (after  stating  the  facta).  The 
application  la  made  direct  to  this  conrt 
cause  it  la  aald  "the  drcnlt  conrt  will  not  be 
in  Besslon  until  next  March,  and  Hie  neces- 
sity Is  nrgeDt,"  etc.  Section  14  of  article  7 
of  the  Constitution  provides:  "The  drcnlt 
courts  shall  exercise  a  superintending  control 
and  appellate  Jurisdiction  over  coanty,  pro- 
bate, court  of  common  pleas,  and  corporation 
courts  and  Justices  of  the  peace,  and  shall 
bare  power  to  Issue,  bear  and  determine  an 
the  neceasaiy  writs  to  carry  into  effect  their 
gen«al  and  specific  powers,  any  of  which 
writs  may  be  issued  upon  order  of  the  Judge 
of  tlie  appropriate  court  In  vacation.**  Sec- 
tion 4i  article  7,  provides:  "The  Snpreme 
Conrt;  except  In  cases  otherwise  provided  by 
this  Constitution,  shall  have  ai^llato  Juris- 
diction only,  which  shall  be  coextensive  with 
the  state,  under  such  restrlcttons  as  may 
frcmi  time  to  time  be  prescribed  by  law.  It 
shall  have  a  general  superintending  control 
over  all  inferior  courts  of  law  and  egulty. 
And,  In  aid  of  its  appellate  and  supervisory 
Jurisdiction,  It  shall  have  power  to  Issue 
writs  of  errors  and  supersedeas,  certiorari, 
habeas  corpus,  prohibition,  man  damns  and 
quo  warranto,  and  other  remedial  wilta,  and 
to  hear  and  detwmlne  sama"  The  aid  of  this 
court  Is  a^ed  to  perfect  an  appeal  from  the 
probate  to  the  drcnlt  court  That  is  a  mat- 
ter, under  omr  present  Constitution,  exdu- 
rively  for  the  drcutt  court  The  circuit  court 
only  has  power  to  issue  this  writ  in  order  to 
carry  Into  ^ect  its  appellate  Jurisdiction 
ovOT  ^e  probate  court  The  framara  of  the 
present  Constitution,  under  section  14,  art 
7,  supra,  lodged  the  power  In  the  drcnlt 
courts  to  perfect  their  appellate  Jurlsdldlon 
over  Inferior  courts,  and  to  this  end  gave 
them  authority  to  Issue  "all  necessary  writs." 
The  writ.  It  will  be  observed,  is  not  asked  In 
aid  of  any  appellate  or  sapervlB<»y  Jurisdic- 
tion of  this  court  over  the  probate  court,  but 
Is  asked  only  In  aid  of  the  appellate  Juris- 
diction of  the  drcult  court  The  lai^age  of 
our  presrait  Constitution  differs  from  that  of 
all  prior  Constitutions  (except  that  of  1861) 
in  that  It  gives  the  Snpreme  Court  power  to 
Issue  the  various  writs  enumerated  in  section 
4,  art  7,  "in  aid  of  appellate  and  supervisory 
Jurisdiction."  These  wwds  were  doubtless 
used  by  the  makers  of  the  Constitution  hav- 
ing in  view  the  original  laws  that  bad  been 
adopted  prior  thereto,  and  the  decisions  of 
this  court  construing  them.  "From  the  or- 
ganisation of  the  state,  in  1836,  until  1851,  a 
period  of  fifteen  years,"  says  this  court  In 
Price  &  Barton  v.  Page,  25  Ark.  627.  "this 
court  held  that  It  had  original  Jurisdiction  to 
grant  write  of  habeas  corpus,  mandamus,  and 
quo  warranto,  and  to  hear  and  determine 
sama  In  1851  this  court  changed  Its  opinion, 
and  held,  as  long  as  the  Constitution  of  1836 
remained  In  force,  that  this  court  did  not 
have  original  Jurisdiction  of  any  character, 
and  that  write  specifically  named  In  the  Con- 
stitution conld  only  be  used  as  a  means  of 


superintending  control,  and  In  aid  of  the  ap- 
pellate Jmrlsdlctlon  of  the  court"  The  fnun- 
ers  of  the  Gonstltatlon  of  1874,  doubUess  hav- 
ing In  view  the  cpastmctlon  that  lud  beoi 
put  upon  the  Constltntlon  of  1868  and  the 
prior  Constitution  by  the  decMon  In  Price  & 
Barton  v.  Treasurer,  supra,  and  tbe  earlier 
decisions,  adopted  the  kmgoage  in  the  pres- 
ent Cmstltntlott  ao  as  to  make  It  oerteln  that 
the  Supr^ne  Court  had  no  original  Jurisdic- 
tirai  to  Issue  the  writ  enumerated  In  section 
4t  art  7,  au^a.  Hence  It  used  the  language 
*Mn  aid  of  Ite  appellate  and  supervisory  Ju- 
risdiction It  shall  have  power  to  issue  write 
of  OTor  and  siqiersedeaa,  certiorari,  babeas 
corpus^  prohibition,  mandamus,  and  other  re- 
medial writs,"  ete.  The  Constitutions  of  1886, 
1864,  and  1868  omitted  tbe  words  "in  aid  of 
ite  appellate  and  snpovlaory  Jurisdiction," 
wliich  Is  significant  Undar  our  Judicial  tj»- 
tern  appeals  ftom  all  tribunals  Inferiw  to 
tbe  drcult  oonrts  go  to  the  drcnlt  courti, 
and  from  the  drcult  courts  to  this  court 
This  conrt  has  no  original  Jurisdiction  to  con- 
trol or  supervise  any  proceedings  of  tlie  pro- 
bate court  That  all  belongs  to  the  drcult 
courts  as  matters  of  original  Jurisdiction,  and 
to  this  conrt  by  appellate  and  supervisory 
Jurisdiction  over  the  circuit  courts.  This 
court  BuporvlseB  and  controls  all  inferior 
courts  to  the  drcult  courts  only  through  the 
latter  courts.  In  no  other  way  can  the  har- 
mony of  our  Judicial  aystero  as  at  present 
ccmstituted  be  preserved.  Construing  tbe  two 
sections  of  tbe  Constitution  as  above  quoted, 
our  conclusion  is  tiiat  the  framers  fjt  the  Crai' 
stitatiim  of  1874  did  not  Intend  to  eonter  upm 
the  Supreme  Court  concnrroit  Jurisdiction 
with  the  circuit  courte  to  issue  write  of  man- 
damus, etc..  In  aid  of  ttie  appellate  and  su- 
pervisory Jurisdiction  of  tbe  circuit  courts 
ovOT  those  courts,  but  only  In  aid  of  Ite  own 
appellate  and  supervisory  Jurisdiction;  and 
Ite  snpervisoiy  Jurisdlctl<m  over  the  probate 
courte  comes  not  orlgtoally,  but  by  way  of 
appeal  and  supervision  through  tbe  drcnlt 
courts^ 


ST.  LOUIS  80UTHWB8TBSN  BT.  OO.  T. 

ROTALL  et  aL 
(Suproae  Ooort  of  Arkansas.   Bfay  27,  1905.) 

PuBuo  Roads— EJsTABLisHHsnT^AssEssinEifT 
or  Dahagbb— RAiiaoAU  Rioht  or  Wat— Es- 
TABLismnENT  or  Caossino— Goicpsnsation. 
Under  Eirby's  Dig.  fi  3001,  relative  to  th« 
meniog  of  public  hlghwaya,  and  declaring  that 
viewers  shall  be  appointed  to  assess  the  dam- 
ages suBtalned  by  any  person  through  whose 
premises  the  road  Is  proposed  to  be  established, 
and  section  6681,  declariog  that,  when  any  pub- 
lic road  shall  cross  any  rallnud,  the  railroad 
com[>any  shall  construct  the  crossing,  and  also 
keep  it  In  repair,  the  railroad  company  is  en- 
titled to  no  compensation  for  constracting  the 
crossing  or  keeping  it  In  repair,  but  Is  entitled 
to  damages  for  the  estaMishment  of  the  road 
across  its  rl^t  ot  way. 

Appeal  from  Circuit  Ooort  Clay  County, 
nastem  District;  Allen  Hughes,  Jndga 
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PeUtloD  B.  Lb  Be-all  and  oQuexB  for  the 
appQliitmeiit  of  Tiewera  to  lay  out  a  pnbllc 
road,  in  which  the  St  Lonia  Sonthwestan 
Railway  Companr  Interrawd.  From  a  Jndg* 
ment  denying  to  Interrenar  the  relief  ■oogbt, 
it  appeals.  RerOTsed. 

The  appellee*  In  1902  filed  a  petition  in 
tike  coonty  court  of  Clay  comity,  asking  the 
court  to  aiq;>olnt  Tiewera  to  lay  ont  a  pnbllc 
road.  The  vlewm  wm  appealed,  and  aft* 
CTwarda  made  a  report  recommending  that 
the  road  be  established.  The  line  of  the  pror 
posed  road  crossed  the  track  of  the  St  Lonia 
Boathweatttn  Railway  Company,  and  this 
company  filed  an  interrening  petition  before 
the  county  court.  In  which  It  alleged  that  it 
wonld  cost  not  lees  than  $500  to  prepare  its 
track  and  roadbed  so  aa  to  make  It  a  safe 
pnbllc  croeaing,  and  that  it  would  require  925 
to  keep  such  crossliu:  in  repair,  and  that  the 
right  to  cross  over  iti  trade  was  of  the  yaloe 
of  $90,  but  that  the  Tiewera  appointed  to  as- 
sess the  damages  sustained  by  any  person 
through  or  acrosa  whose  premises  the  road 
was  located  had  failed  and  neglected  to  aa- 
aess  any  damages  to  the  Intervening  company 
for  condemning  a  crossing  over  its  track  and 
light  of  way,  wherefore  It  asked  tiw  court  to 
set  aside  tlie  report  ot  tlie  Tiewera,  and  to  al- 
low the  company  damages  for  crossing  its 
rl|^  of  way.  The  conrt  ordered  the  com- 
pany to  be  made  a  party  to  the  proceeding, 
but  held  that  It  was  not  entitled  to  any  com- 
pensation on  account  of  the  laying  out  of  the 
public  road  across  its  tnuA,  and  gave  Judg- 
ment agalnat  it  On  the  am>eal  to  the  drcidt 
court  the  same  mllng  was  made,  and  the  com- 
pany appealed. 

8.  H.  West  and  J.  0.  Hawthorne,  for  appel- 
lant 

RIDDICK.  J.  (after  stating  the  facts). 
This  Is  an  appeal  by  a  railway  company  from 
a  Jndgmoit  of  the  circuit  conrt  holding  that 
under  the  statute  it  was  not  entitled  to  any 
compensation  on  account  of  the  laying  ont  of 
a  public  highway  across  Its  track.  The  stat- 
ute In  reference  to  laying  out  and  opening 
public  highways  requires  that  Tiewera  shall 
be  appointed,  who  "shall  assess  and  detei> 
mine  the  damages  sustained  by  any  person 
through  whose  premises  the  said  road  Is  pro- 
posed to  be  eatablisbed  mentioning  the  dam- 
ages to  each  tract  separately."  Elrby's  Dig. 
S  3001.  It  would  seem  that  nnder  this  proTl- 
slon  of  the  low  It  was  the  dnty  of  the  view- 
ers to  assess  the  damages  snatalned  by  the 
company  by  reason  of  the  laying  out  and  es- 
tablishing the  roadway  acr<Ms  Its  track,  un- 
less the  Btatnte  permits  highways  to  be  es- 
tablished across  the  right  of  way  and  road- 
bed of  the  company  wltbont  compensation  for 
damages.  But  we  find  nothing  in  the  statute 
that  gives  such  authority,  The  statute  pro- 
vides that,  wben  any  public  road  or  highway 
ahall  cross  any  railroad,  the  railroad  com- 
pany shall  coDStruct  tlie  crossing,  and  also 


fceq)  it  in  r^uSr.  KUtxf*  Dig.  I  «6SL  Now, 
this  does  not  say  that  any  public  road  mar 
be  eatabliahed  and  opened  across  a  railroad 
without  comi)»uatlon,  hot  that,  wlieo  public 
highways  are  establlsfwd  across  a  railroad 
the  railroad  company  must  construct  tbe 
crossing  and  keep  It  In  rq»alr.  We  tliink  It 
may  well  be  Inferred  from  the  language  of 
this  statute  that  no  compoisation  waa  Intend- 
ed to  be  paid  the  company  either  for  cm- 
stmctli^  the  crossing  or  for  keeping  It  In 
repair.  Wh^  a  highway  Is  established  across 
a  railroad  tradt  in  this  state,  It  becomes  Its 
dnty,  nndw  thi^  statute,  to  construct  the 
crossing  and  kee^  It  in  repa^.  Thia  Is  a 
police  r^rulatlon,  and  similar  provisions  an 
found  in  the  statutes  of  other  states.  As 
nothing  la  said  in  the  act  about  compensation 
the  company  for  this  burdoi  which  the  lav 
placea  upon  It,  we  think  that  none  can  be  im- 
plied. It  seems  plain  to  us  that  none  was 
intended,  for  it  la  not  usual  to  allow  com- 
pensation  for  expense  of  obeying  a  police 
relation.  Railroad  t.  Chicago,  106  V.  S- 
226, 17  Sup.  Ct  581.  41  L.  Ed.  9TO.  The  bur- 
den of  keeping  up  the  public  highways  rests 
upon  the  dtlzeia  and  property  owners  of  tbe 
state,  and  It  la  not  unreasonable  to  require 
that  the  railroad  company  should  ke^  that 
portion  of  tbe  highway  wh^e  It  crossed  its 
tra^  in  repair.  For  this  reason,  we  are  of 
the  opinion  that  the  circuit  conrt  correctly 
held  that  the  company  waa  ^titled  to  no 
corapenBatlon  for  constructing  tbe  crosshig 
and  keeping  it  in  repair. 

But  the  question  of  establlshtog  the  road 
across  the  right  of  way  without  compoisa- 
tfon  or  without  any  assessment  of  tbe  dam- 
ages therefor  la  a  dUTerent  matter.  Waiving 
the  question  of  whether  it  is  in  the  power  of 
the  L^slatnre  to  compel  a  railroad  comiuoy 
to  give  a  crossing  over  Ita  right  of  way  with- 
out compensation,  we,  as  before  stated,  find 
nothing  in  the  statute  which  autborlacB  tbe 
establishing  a  public  road  across  a  railroad 
track  and  right  of  way  without  an  assess- 
ment of  damages;  and  we  think  damages 
should  be  assessed  by  the  rlewers,  Just  as 
the  damages  to  othw  proprietors  of  land 
along  the  proposed  road  are  assessed.  Now, 
the  r^ort  of  the  -rlewen  in  this  case  shows 
that  they  made  no  assessment  of  damages 
suffered  by  the  railroad  by  reason  of  the  pub- 
lic road  crossing  its  track.  The  public  does 
not  seek  to  deprive  the  railroad  of  Its  rigbt 
of  way.  It  only  seeks  to  condemn  the  mere 
right  to  cross,  which  would  leave  the  com- 
pany free  still  to  use  its  right  of  way  and 
tracft  as  It  had  used  It  before.  A  right  af- 
fecting tbe  use  of  its  property  by  the  com- 
pany to  so  slight  an  ntent  as  this  conntry 
crossing  would  affect  It  would  not  call  for 
any  great  amount  of  damages,  but,  whether 
large  or  small,  the  company  has  a  rf^t  to  be 
compensated  to  that  extent  In  the  case  of 
Obt.,  B.  &  Q.  R.  Oo.  T.  Chicago,  tbe  facts 
were  that  the  dty  of  Chicago  established  a 
street  across  the  tracks  of  a  raUroad  In  Hmt 


Digitized  by  Google 


Ark.) 


BUBGIS. 


667 


elty.  Tlie  Jury  that  tried  tbe  cim  aaieisel 
the  dsmases  at  0DI7  f  1,  bnt  tbe  Judgment  wu 
sustained  both  by  tbe  Supreme  Court  of  nil- 
note  and  tbe  SivreDie  Oonrt  of  the  United 
States,  a,  a  &  Q.  B.  Oih  r.  ChlcaBO^  168  U. 
S.  238;  IT  Bull.  Ct6Sl,41]U.IBd.9m  Aathe 
road  in  tills  case  was  not  a  street  la  a  dtj  or 
town,  bnt  t  ooontry  road,  U  the  Tlewers  bad 
passed  on  the  qnestlon  of  damages  snstalned 
by  the  onnpany  by  reason  of  the  eatabllsb- 
iDg  of  this  pObllc  road  across  its  roadbed  and 
rli^t  of  way,  and  had  finmd  only  amnlnai 
damages,  we  mleht  bare  snstalned  tbe  flnd- 
ing,  but  they  did  not  pass  on  tbe  question  at 
all ;  and  the  drcnlt  court,  In  sustaining  tbe 
deninrrer  to  tbe  petition  of  the  company, 
held,  in  effect,  that  under  the  statute  tbe  onn- 
pany was  not,  as  a  matt»  ai  law.  entitled  to 
any  damages.  Bnt  as  befon  stated,  we  are 
of  the  opinion  that  tbe  company  bad  tbe  right 
to  have  tbe  question  of  whether  It  was  dam- 
aged, and  tbe  amount  of  such  damage,  If 
any,  assessed  by  the  Tlewers.  We  are  there- 
fore of  tbe  opinion  that  the  court  erred  in 
Sustaining  the  demurrer  to  tbe  petition  of  the 
company. 

Judgment  rsnraed,  with  an  order  that  tbe 
case  be  remanded  to  tbe  county  court  with 
directions  that  the  liewars  be  reqnlred  to 
ascertain  and  report  the  amount  of  damages 
anffered  by  the  conqtany  by  reason  of  tbe  es- 
tabliahtng  the  road,  not  Including  therein  any 
damages  for  constructing  the  crossing  or 
keeping  same  In  r^hr. 


WEST  et  aL  T.  BUROIB  et  al. 
(Supreme  Court  of  Arkansas.   Uoy  ST.  1005.) 

1.  EixaouToa's  Sun  (ur  lAan  — Taxjoiit— 
Patmsnt  or  Pdbohask  Fnca  bt  Qa&nraB— 
Btiderge. 

In  a  raft  to  set  aside  an  ezeaitor*B  deed 
on  the  groond  that  the  name  of  the  defendant 
as  grantee  was  fraudulently  inserted,  evidence 
examined,  and  held  to  show  that  the  defendant 
paid  tbe  pnrdiaae  price. 

2.  Saio— Died  to  Thibd  Pabtt. 

Tbe  Talidity  of  an  execnUw'B  sale  of  land 
Is  not  affected  by  the  fact  that  the  deed  was 
made  to  the  husband  of  the  snccestfal  bidder 
at  her  reqaeaL  even  Oumgh  the  purchase  price 
was  paid  or  the  wife. 

Appeal  from  Chicot  Chancery  Oonrt;  Mar^ 
ens  lu  Hawkins,  Ohancdior. 

Actlcm  B.  B.  West  and  others  against 
Samnel  Burgle  and  others.  Prom  a  decree  In 
favor  of  defendants,  plaintiffs  appeal.  Af- 
firmed. 

In  Decanber,  1871,  one  Curtis  Qarrett  died, 
leaving  a  farm  near  Lake  Village,  In  Chicot 
county,  on  which  be  resided  at  the  time  of  his 
death,  and  other  lands  in  the  same  county, 
and  leaving  his  wife,  Elizabeth,  but  no  chil- 
dren. He  also  left  a  will,  naming  one  Dru- 
sllla  Acre  as  executrix.  The  wife  dissented 
from  the  provision  made  for  her  by  the  will, 
and  Instituted  proceedings  in  the  probate 
court  for  assignment  of  her  dower,  and  on 
tbe  12Ui  day  oT  September,  187S,  the  lands 


Involved  berdn  were  set  ainrt  to  her  as  her 
dower  In  the  real  estate.  Also  one-half  ot 
the  personal  assets,  amounting  to  about  $1,- 
800^  was  recelred  by  the  widow  as  doww. 
On  tbe  next  day,  September  IS,  1878,  nptm  tbe 
petition  of  the  executrix,  tbe  probate  court 
ordered  a  sale  of  the  lands  of  the  estate,  in* 
eluding  the  reversionary  interest  In  tbe  dow- 
er land^  to  pay  elaima  probated  against  tbe 
estate.  About  April  IS,  1878,  the  widow  In- 
termarried with  the  defendant  Samuel  Bur^ 
gle.  In  accordance  with  said  ordw,  a  sale 
tbe  lands  was  made  on  the  27th  day  of  De- 
cember, 19n,  and  the  report  thereof  by  the 
ezecntrlz  was  approved  and  confirmed  by 
the  court  on  January  17,  1S74,  and  tbe  re- 
port; tbe  substance  of  which  is  stated  In  tbe 
mSer  confirming  tbe  same,  sets  forth  that  the 
reversionary  Interest  in  the  dower  lands  was 
sold  "to  Bfrs.  Bllsabetb  Burgle  for  the  sum  of 
¥600,  she  b^g  tbe  higheBt  bidder  therefor," 
and  "that  said  purchases  had  paid  one-halt 
of  the  amounts  bid  for  said  land,  and  execut- 
ed their  notes,  reqtectlvely,  for  balance  pay- 
able In  twelve  months,  with  10  per  cent,  and 
deed  withheld  until  payments  are  made." 
No  other  order  of  the  court  appears  to  bSTe 
been  asked  or  made  thereafter  with  reference 
to  the  sale  of  these  lands,  but  a  deed  dated 
November  26,  1877,  was  necuted  by  the  ex- 
ecutrix to  the  defendant  Samuel  Bnri^^ 
whereby  she  attempts  to  convey  to  him  tbe 
reversi<mafy  Interest  In  said  lands,  in  which 
deed  she  recites  tbe  order  of  the  probate 
court  as  authority  tor  said  sale,  and,  among 
other  things,  recites  that  she  "did  sell  all  of 
the  lands  of  said  estate  on  the  27th  day  of 
Decemb».  1878.  at  which  sale  Elizabeth  Bur- 
gle became  the  purchaser  of  that  portion  of 
said  lands  hereinafter  described.  And  where- 
as, it  Is  represented  and  appears  to  me,  by 
the  statements  of  said  Bllzabetb  Burgle  and 
of  D.  H,  Reynolds,  her  attorney,  then  and 
now  acting  for  both  her  and  Samuel  Bui^e, 
that  said  bid  was  Intended  to  be  and  should 
have  been  made  In  the  name  of  Samuel 
Burgle,  and  said  sale  should  have  been  con- 
firmed in  bis  name;  and  whereas,  said  Sam- 
nel Burgle  then  and  there  paid  one  half  of 
the  purchase  money  In  cash  and  the  remain- 
ing half  has  subsequently  been  paid,  with  in- 
terest; according  to  the  terms  of  said  sale; 
and  whereas,  reimrt  of  said  sale  was  duly 
made  to  the  probate  court  of  said  county,  and 
by  It  confirmed,  and  said  Samuel  Burgle  now 
demands  of  me  a  deed  to  said  lands."  This 
deed  was  not  acknowledged  and  filed  for  re&-. 
ord  until  November  21, 1882 — ^five  years  from 
its  date,  and  nearly  nine  years  from  the  date 
of  the  sale  made  by  order  of  the  probate 
court  Elisabeth  Burgle  died  on  the  4tb  day 
of  February,  1885,  and  appellants,  as  her 
heirs  at  law,  bring  this  action  on  the  22d  day 
of  July,  1901,  to  cancel  the  deed  of  Samuel 
Burgle,  and  incumbrances  on  tbe  property 
made  by  him  to  the  other  defendants.  The 
bill  alleges  "that  the  said  defendant  Samuel 
Burgle,  with  the  fraudulent  design  and  pur- 
pose of  cheating  and  defrauding  his  said  wife 
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and  ber  beln  out  of  Bald  property,  and  In  ot- 
ter dlBregard  and  violation  of  the  confidence 
reposed  In  Um  by  bis  said  wife,  as  af oresald* 
by  false  representations  procured  and  obtain- 
ed a  deed  from  tbe  said  executrix  of  said  es- 
tate of  Curtis  Garrett,  deceased,  pretending 
to  convey  said  reversionary  Interest  In  said 
lands  to  blm,  the  said  Samuel  Burgle,  in- 
stead of  said  Mlzabeth  Burgle,  the  real  pur- 
cbaser  and  rightful  owner  thereof."  The 
separate  answer  of  Samuel  Burgle  denied  sep- 
arately  and  spedflcally  all  the  allegations  of 
the  complaint,  including  the  one  charging 
fraud  as  above  quoted.  He  further  alleges 
that  he  had  in  money  $566  when  he  married, 
and  that  $630  of  this  went  Into  his  wife's 
bands  for  debt  and  her  own  use;  that  be 
made  a  crop  In  1873  on  this  land,  and  from 
money  on  band  and  proceeds  of  crop  be  made 
first  payment  of  $300  in  December,  wben  the 
land  was  sold;  tbat  Gen.  Reynolds  repre- 
sented both  himself  and  bis  wife,  and  had 
represented  bur  for  years  before  bis  mar- 
riage; tbat  the  land  was  bid  oCr  by  Beynolds 
in  his  wife's  name,  but  tbat  It  had  been  the 
understanding  distinctly  made  between  him 
and  his  wife  in  advance  of  the  sale  that  the 
same  should  be  bought  in  his  name;  that 
both  payments  for  the  land  were  made 
throi^b  Reynolds,  who  had  bis  (Bnrgie's) 
money  in  his  bands;  that  the  last  payment 
was  delayed  for  several  years  from  n^lect 
of  Reynolds,  and  when  made  Reynolds  was 
informed  of  the  agreement  between  himself 
and  wife,  and  Reynolds  was  directed  by  the 
said  Elizabeth  Burgle  to  have  the  deed  made 
to  him  by  the  executrix  of  Oarrett.  and  tbat 
be  paid  the  purchase  money;  that  he  had 
clusive  management  and  control  of  the  place 
afto-  his  marriage,  and  labored  himself,  and 
always  made  good  crops  thereon;  tliat  only 
a  small  portion  of  the  place  was  cleared,  and 
be  cleared,  farmed,  and  put  bouses  on  126 
acres:  tbat  a  part  of  said  land — being  north 
half  southwest  fractional  quarter,  section  11, 
township  16  south,  range  2  west — was  under 
a  mortgage  to  Real  Estate  Bank,  and  bad 
been  foreclosed  and  bought  In  by  the  state; 
that  he  acquired  the  title  of  the  state  thereto 
by  purchaae.  By  an  amended  answer  Bu^e 
alleges  tbat  be  had  expended  on  the  land  |7,- 
000  In  permanent  and  lasting  Improvements 
and  taxes,  believing  himself  to  be  the  owner 
thereof;  that  be  had  also  paid  the  purchase 
money;  and  that  plaintiffs  were  estopped 
from  claiming  tiie  land  after  seeing  him  ex- 
pend his  labor  and  all  his  income  for  25 
years  on  said  land.  The  other  defendants  an- 
swered, claiming  certain  Interests  in  the  land 
through  Samuel  Burgle.  The  court  beard 
the  cause  upon  the  pleadings  and  exhibits 
and  of  witnesses,  and  dismissed  the  com- 
plaint for  want  of  equity. 

B.  F.  Merritt,  for  appellants.  John  O.  B. 
Simms  and  E.  A.  Bolton,  for  app^lees. 

WOOD,  J.  (after  stating  the  facts).  The 
burden  to  show  fraud  In  the  deed  was  on  ap- 
pellants^ and  they  bave  failed  to  make  the 


proof.  On  tiie  contrary.  Burgle  tma  made 
good  by  his  proof  the  denial  In  bis  answer 
of  tbe  charge  of  fraud.  It  appears  fliat 
John  6.  B.  Slmma  was  the  attorney  for  the 
executrix  of  the  estate  of  Curtis  Qarrett. 
He,  for  her,  pncored  from  the  probate  eaaxt 
the  order  of  sale  of  the  lands  in  omtrOTeTsy. 
For  her  he  conducted  tiie  sale,  made  rqmrt 
thereof,  wrote  the  deed,  and  In  fact,  as  at- 
torney for  tbe  executrix,  attended  to  tbe 
whole  matter  of  this  sale.  Necessarily  bis 
relation  to  the  transaction  enabled  him  to 
testify,  and  to  testify  more  Intelligently, 
and.  we  are  disposed  to  think,  more  oor- 
rectiy,  about  It  than  any  one  else.  There 
are  some  confilcts  between  bis  testimony  and 
that  of  Burgle.  These  have  been  stressed  b; 
learned  counsel  for  appellants;  also  certain 
things  which  Burgle  and  Simms  did,  or 
failed  to  do.  in  regard  to  the  report  and 
confirmation  of  sale;  all  of  which  are  urged 
as  being  Inconsistent  with  tbe  recitels  In  the 
deed,  and  as  evidence  of  an  effort  to  defraud 
Elizabeth  Burgle.  We  may  say,  In  this  con- 
nection, if  ttiere  was  any  fraud  on  the  part  of 
Burgle,  Simms  necessarily  knew  and  partici- 
pated in  It;  else  the  deed  coold  not  have  beoi 
executed  to  Burgle.  But  vre  do  nof  find  any 
evidence  of  fraud  on  tbe  part  c€  either.  Tbe 
conflicts  and  Inconsistencies  are  as  to  non- 
essentials, and.  Instead  of  tending  to  prove 
collusion  and  fraud,  as  counsel  Intimate,  to 
our  minds  rather  have  tbe  opposite  effect 
They  indicate  tbat  natural  divergence  in  lan- 
guage and  recollection  of  witnesses  who  bave 
not  concocted  their  story,  but  each  In  his 
own  way  related  the  facts  as  he  remembered 
them.  Tbe  testimony  and  conduct  of  both 
Burgle  and  Slmma  we  believe  Is  entlr^ 
consonant  with  truth  and  good  Intention, 
the  only  testimony  which  appellants  have  In- 
troduced to  show  that  Mra.  Burgle  had  no 
knowledge  of  the  deed  to  Samuel  Burgle,  and 
tbat  she  claimed  the  land,  was  that  of  two 
witnesses  to  the  effect  that  they  heard  Mrs. 
Btu^e  say  some  time  in  1882  or  1885  "that 
the  place  was  hers."  These  remarks  are 
testified  to  having  been  made  by  Mrs.  Bur- 
gle some  12  or  15  years  after  the  execution 
of  the  deed.  On  the  other  hand,  more  than 
two  witnesses  heard  her  say  long  after  the 
execution  of  the  deed  that  the  land  belonged 
to  Mr.  Burgle,  miese  are  not  essentially 
in  conflict  If  so,  the  preponderance  is  with 
the  appellee.  But  Mrs.  Burgle  did  have  a 
dower  interest  In  the  land,  and  had  long 
lived  on  it  with  her  first  and  second  bus 
bands,  and  she  might  have  spoken  of  the 
place  as  belonging  to  her  without  any 
thought  of  making  the  Impression  that  she 
was  the  absolute  owner,  but  only  to  express 
the  Idea  that  she  had  an  Interest  In  It  and 
claimed  it  as  her  home,  and  tbat  she  would 
not  part  with  her  Interest  That  she  did  not 
claim  an  absolute  estate  In  tiie  land  Is  more 
conTlnclngly  shown  by  her  conduct  la  Jib- 
ing In  several  conveyances  aft«r  tbe  deed  In 
controversy  had  been  executed,  in  which  she 
only  relinquished  dower.   Tbia  solemn  act 
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In  writing,  of  record,  Is  a  more  cogent  ar- 
gmnmt  that  she  knew  ahe  bad  only  a  dower 
interest  in  tiie  land  than  la  any  mere  vague 
and  loose  declaration  that  the  **ptixia  was 
hers"  of  the  fact  Oat  she  knew  or  bellerel 
that  she  was  the  owner  of  the  fee.  So  again 
the  pr^mnderance  Is  In  favor  of  the  appel- 
lee. Witness  Jna  O.  B.  Slmms  testified  that 
"tbe  redtalfl  <rt  the  deed  as  to  the  reasons 
why  It  was  made  to  Bamuel  Bnrsie  Instead 
of  to  zaisaheth  Burgle  are  absolutely  cor- 
rect," and  we  And  nothing  in  the  record  to 
warrant  a  finding  to  the  contrary. 

2.  The  gnestlon.  tiien,  Is,  fai  view  of  the 
report  and  confirmation  of  the  sale,  was  the 
deed  valid?  It  Is  reasonably  clear  from  the 
evidence  that  Bnrgle  furnished  the  purchase 
money  for  the  luid,  and,  although  It  ap- 
pears that  the  bid  at  tiie  sale  was  made  In 
the  nome  of  Mrs.  Burgle,  and  the  sale  was 
reported  as  made  to  her,  and  so  confirmed, 
yet  there  is  abundant  proof  to  Justify  the  con- 
clusion tliat  Mrs.  Bmgie  intended  that  Sam- 
uel Burgle  should  have  the  land,  and  that 
tbe  deed,  notwithstanding  the  report  of  sale 
and  confirmation  thereof  to  Mrs.  Burgle,  was 
made,  nevertheless,  in  conformity  to  the 
Wiataee  of  Mrs.  Burgle  and  the  understand- 
ing between  her  and  her  husband,  by  the  ex* 
ecutrlx  to  him.  Even  if  it  be  conceded  that 
Mrs.  Burgle  paid  the  purchase  money,  and 
the  sale  was  made  and  confirmed  to  her, 
still  DO  title  passed  until  the  deed  was  exe- 
cuted and  delivered,  and  she  had  the  perfect 
right  to  have  the  deed  executed  to  whom  she 
desired.  The  law  concerned  itself  for  the 
protection  simply  of  the  estate,  and  to  this 
end  would  see  that  the  purchase  money  was 
paid  before  the  deed  could  be  executed.  This 
done,  it  was  wholly  Immaterial  to  whom  the 
deed  was  made,  provided  It  was  done  at  the 
request  of  the  purchaser.  The  land,  in  eq- 
idty,  after  the  payment  of  the  purchase  mon- 
ey, even  if  made  by  Mrs.  Burgle,  was  her 
property,  and  she  could  dispose  of  it  as  she 
■aw  prt^ter.  There  Is  nothing  in  the  law  to 
interdict  the  «cecutrix  from  making  the  deed 
as  the  purchaser  directs,  for  the  sale  Is  In 
no  manner  affected  thereby,  and  It  is  just  a 
qoestlcHi  at  last  In  a  court  of  equity  of 
whether  or  not  the  purchaser  desired  the 
deed  made  In  the  name  of  another.  2  Woer- 
nw'e  Am.  Law  of  Adm'n,  §|  480.  •1067-68; 
11  Am.  ft  Eng.  Bncy.  Law  (2d  Ed.)  p.  11 5S; 
Ward  V.  Lowndes,  96  N.  C.  367.  2  S.  B.  591; 
McKee  v.  Simpson  (a  a)  86  Fed.  248.  The 
deed  was  valid. 

Decree  affirmed. 


U>UISIANA  ft  NORTHWEST  R.  CO,  v. 

STATB  ex  reL  ATTT.  OEN. 
(Supreme  Court  of  Arkansas.   May  27,  1905.) 

1.  FosEiaN  Railboad  Cobfobations— Rioht 
TO  Lease  aiid  Operate  in  the  State— 

FRAKCniSES  AWD  CnABTEB  RIGHTS  — PbO- 
OEEniMOS  TO  FOETEIT. 

The  terms  of  Acts  1901,  p.  868,  I  1  (Kir- 
hy^  Dl^  I  6749),  providing  for  a  forfeltoze  of 


*'the  fraachise  and  all  charter  rights"  of  any 
railroad  in  and  to  all  railroad  property,  and  the 
right  to  oi>erate  tbe  same,  acquired  by  it  under 
a  lease  not  made  in  conformity  with  the  statute 
governing  tbe  making  of  snca  leases,  are  ap- 
plicable to  a  foreign  railroad  corporation  op- 
erating  in  tbe  state  under  a  lease ;  and  hence  a 
suit  against  such  corporation  can  be  maintatn- 
ed  under  section  2  of  tbe  act  (Kirby's  Dig.  | 
6750),  providing  for  Its  enforcement  by  informa- 
tion in  the  nature  d  quo  warranto,  or  other 
proper  suit 
2.  Save. 

The  fact  that  the  corporation's  right  in 
the  state  authorizes  a  contract — a  lease — can- 
not  alter  Its  status,  as  a  contract  made  under  a 
franchise  cannot  reach  beyond  the  rights  ac- 
quired by  the  franchise  itself,  and  afford  im- 
munity from  public  duties. 
8.  Same— Rbtbospective  Statctx. 

The  act  is  not  retroapective,  and  does  not 
apply  to  a  lease  made  before  its  enactment; 
the  right  being  a  statutory  and  not  a  common- 
law  right  of  forfeiture  at  the  instance  of  the 
state. 

4.  Oobporate  Ghabteb— Aonon  to  Vacated 
Qvo  Wabbanto  —  JuBisDicmoir  or  Appel- 
late OODBT. 

Under  Kirby's  Dig.  f  7981,  providing  that 
in  lieu  of  the  writs  of  scire  facias  or  quo  war> 
ranto,  or  of  an  information  in  the  nature  of  a 
quo  warranto,  actions  by  proceedings  at  law 
may  be  brought  to  vacate  or  repeal  charters  and 
prevent  the  usurpation  of  an  omce  or  franchise, 
and  section  7982,  providing  that  actions  to  re- 
peal or  vacate  a  charter  shall  be  in  the  name  of 
the  state,  and  brought  or  prosecuted  by  the  At- 
torney OenersJ,  or  under  his  direction,  while 
the  Supreme  Court  has  Jurisdiction  to  issue, 
hear,  and  determine  the  writ  of  quo  warranto 
In  aid  of  Its  appellate  jurisdiction,  the  writ  and 
information,  as  an  original  proceeding,  are 
abolished. 

fi.  Saue— Right  to  Tbiai.  bt  Jdbt. 

Acts  1901.  p.  368,  i  1  (Kirby's  Dig.  S  6749), 
provides  for  a  forfeiture  of  "tbe  franchise  ana 
all  charter  rights"  of  a  railroad  In  and  to  all 
railroad  property,  and  the  right  to  operate  it 
acquired  under  a  lease,  in  case  the  lessee  rail- 
road fails  to  maintain  the  property  in  good  re- 

Jair,  "so  as  to  alford  safe  aiu]  reas(xiab^  prompt 
aciliUes  of  travel  to  the  pubiia"  8ecti<m  2 
(Kirtqr*s  Dig.  S  67S0)  provides  fOr  the  enforce- 
ment of  the  act  by  information  In  the  nature 
of  quo  warranto,  or  other  proper  suit,  in  any 
court  having  Jurisdiction.  JJela,  that  In  a  pro- 
ceeding under  the  act,  in  a  court  of  origiDaJ  Ju- 
risdiction, to  forfeit  the  frandiisa  and  charter 
rights  of  a  railroad  company,  defendant  had  a 
constitutional  right  to  a  jury  trial  on  the  ques- 
tion of  fact  as  to  whether  It  had  maintained 
the  property  in  good  repair.  et& 

Appeal  from  Circuit  Court,  Cblumbla  Coun- 
ty; Minor  Wallace,  Special  Judge. 

Proceeding  by  the  state,  on  the  relation  of 
the  Attorney  General,  against  the  Tjouislana 
ft  Northwest  Railroad  OtHnpauy  and  another. 
Judgment  for  complainant  and  the  above- 
named  defendant  appeals.  Reversed. 

Ttiis  suit  was  brought  under  sections  67^^ 
6751,  Kirby's  Dig.,  which  In  original  form 
was  as  follows: 

"Be  It  enacted  by  the  Oeneral  Assembly  of 
the  state  of  Arkansas: 

"Section  1.  The  franchise  and  all  charter 
rights  whatsoever  of  any  railroad  company  In 
and  to  all  railroad,  roadbed,  bridge,  depot,  or 
other  railroad  property,  as  well  as  the  pos- 
session of,  and  right  to  operate  same,  which 
may  have  been  acquired  by  such  railroad  un- 
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der  and  by  vlrtae  of  any  lease,  eball  be  for- 
feited and  such  railroad  company  ousted  of 
Its  right  thereunder  to  operate,  possess  or 
control  the  same.  If  sncb  lease  shall  not  have 
been  made  In  conformity  with  the  statute 
goTemlng  the  making  of  sncb  leases,  or  If 
such  lessee  shall  fail  to  maintain  said  prop- 
erty in  good  repair  so  as  to  afford  safe  and 
reasonably  prompt  facilities  of  travel  to  the 
public,  or  shall  fail  to  furnish  reasonable 
shipping  accommodatioiu  for  freight  to  its 
patrons. 

"Sec.  2.  This  act  may  be  enforced  at  the 
instance  of  the  state  by  her  Attorney  Gen- 
eral, by  Information  in  the  nature  of  quo  war- 
ranto, or  other  proper  suit  in  any  court  hav- 
ing Jurisdiction. 

"Sec.  3.  That  whenever  any  railroad  com- 
pany shall,  by  the  Judgment  of  any  court, 
rendered  In  any  salt  Instituted  by  the  state, 
be  ousted  of  the  [tossesslon  of  or  rlgbt  to 
operate,  any  railroad,  bridge,  depot  or  other 
property  leased  to  such  company  by  any  oth- 
er railroad  company,  then  such  lessor  shall 
Immediately  succeed  to  all  the  rights  In  and 
to  said  leased  property,  bad  and  enjoyed  by 
It  at  the  time  of  the  ezecntlon  of  such  lease: 
provided  such  lessor  shall  have  been  In  no 
way  responsible  for  the  acts  upon  which  said 
Judgment  was  based,  except  in  the  making  of 
said  lease. 

"Sec.  4.  That  all  laws  in  conflict  herewith 
are  hereby  repealed  and  this  act  take  effect 
from  and  after  Its  passage." 

Approved  May  23,  1901  (Acts  1901,  p.  868). 

The  complaint,  filed  October  22,  1901,  was 
as  follows:  "The  state  of  Arkansas,  by  her 
Attorney  General,  states  and  shows  to  tbe 
court  that  ibe  defendant  the  Louisiana  A 
Northwest  Ballroad  Company  is  a  railroad 
corjmratlon  organized  under  the  laws  of  the 
state  of  Louisiana;  that  some  time  In  April, 
1897,  the  said  Lonlslana  &  Northwest  Ball- 
road  Company  pretendedly  leased  for  21 
years  from  the  d^endant  the  St  Lonis  South- 
western Railway  Company  a  certain  line  of 
the  railroad,  a  branch  of  tbe  said  St  Louis 
Soathwestem  Railway  Company,  running 
from  lAe  town  of  McNeil  to  Magnolia,  Colum- 
bia county,  Arkansas,  a  distance  of  six  and 
four-tenths  (6  ^/lo)  miles,  known  as  the  Mag- 
nolia Branch,  together  with  the  right  of  way 
and  all  appnrtenances  thereunto  belonging; 
that  defendants  are  requested  to  attach  a 
copy  of  said  lease  to  theh*  answer;  that  no 
notice  of  the  making  of  said  lease,  or  of  tbe 
meeting  of  tbe  directors  at  wbtch  it  was 
made,  was  ever  given  aa  provided  by  law, 
nor  was  the  making  of  said  lease  ever  ap- 
proved by  a  two-thirds  majority  of  the  stock- 
holdera  or  directors  of  said  St  Lonls  South- 
western Railway  Company;  that  said  Louisi- 
ana &  Northwest  Railroad  Company  had  not 
filed  with  the  Secretary  of  the  State  of  Ajv 
kansas  Its  articles  of  Incorporation  as  re- 
quired by  law.  Plaintiff  further  alleges  that 
said  Louisiana  &  Northwest  Railroad  Com- 
pany has  for  a  long  time  past  negligently. 


kiwwii^ly,  and  wlUfally  permitted  Qie  said 
line  of  railroad  leased  to  it  as  aforesaid  to  de- 
cay, to  be  out  of  r^alr,  to  become  unsafe 
and  wholly  unreliable  in  the  carriage  of  pas- 
sengers and  freight  between  McNeil  and 
Magnolia,  Arkansai;  tbMt  Bald  Louisiana  & 
Northwest  Sallroad  Oompany  has  failed  and 
refused  to  furnish  cars  or  reasonable  trans- 
portation for  fr^bt  along  said  railroad  leas- 
ed as  aforesaid,  and  has  refused  to  take 
freight  when  tendered  it  at  Magnolia  for 
McNeil  and  other  points  on  the  main  line  of 
the  railroad  connected  therewith.  Wherefore 
he  prays  that  a  vrrlt  of  quo  warranto  be  Is- 
ned,  directed  to  and  served  on  said  Louisi- 
ana ft  Northwest  Railroad  Oompany  and  aaid 
St  Louis  Southwestern  Railway  Company, 
commanding  them  to  appear  before  this 
court  and  show  cause,  if  they  can,  why  the 
right  and  franchise  of  said  Louisiana  ft 
Northwest  Railroad  Company  to  possess,  use, 
and  operate  said  line  of  railway  under  said 
lease,  and  all  other  pn^erty  described  in 
said  lease,  should  not  be  declared  forfeited 
and  taken  from  1^  and  It  be  ousted  of  tbe 
possession  and  the  rlgbt  to  the  possession 
thereof." 

Every  matorlal  allegation  of  fitct  was  put 
in  issue  by  specific  denial  and  poritlve  alle- 
gation affirming  the  contrary  of  the  facts 
alleged  by  Qie  state.  Issues  of  law  were  also 
raised,  vrhlch  are  discussed  in  the  opinion. 
The  ease  was  tried  before  the  court  a  Juty 
trial  being  denied,  and  tbe  following  Judg- 
ment entered:  "And  now.  It  appearing  to  the 
court  that  the  defendant  the  Louisiana  ft 
Northwest  Railroad  Oompany,  at  and  befwe 
tbe  instltntlon  of  this  suit  was,  and  still  la. 
operating  tbe  raiteoad  extending  from  Mag- 
nolia, Arkansas,  to  McNeil,  Aj^ansaa,  a  dis- 
tance of  six  and  fonr-tentiis  miles,  and  known 
aa  the  Magnolia  Branch,  under  a  written 
contract  of  lease  executed  in  April,  1897,  with 
Ite  codefmdant;  and  It  furUier  appearing 
that  said  lease  was  not  executed  under  an- 
thorlty  of  law,  and  not  In  accordance  with 
the  statute  directing  bow  such  leases  may 
be  made,  the  court  finds  that  said  lease  is  in- 
valid and  of  no  effect;  it  further  appearing 
that  at  the  time  of  t^e  InstltutltMi  of  this 
suit  and  for  a  long  time  prior  to  said  time. 
MiB  defendant  the  Louisiana  ft  Northwest 
Railroad  Company  did  not  maintain  said  rail- 
road In  a  condition  so  as  to  afford  to  the 
traveling  public  reasonably  safe  fedlitles  of 
travel,  and  at  and  during  said  time  did  not 
furnish  to  Its  patrons  reasonable  shipping  sc- 
commodations  for  freight  and  that  such  fail- 
ure was  willful,  unnecessary,  without  reason- 
able excuse,  and  was  continuous;  It  fartliM" 
appearing  that  tbe  St  Louis  Soathwestera 
Railway  Company,  one  of  tbe  defendiota 
herein,  is  not  shown  to  have  been  respoodble 
for  the  unsafe  condition  of  said  railroad,  nor 
the  failure  to  furnish  proper  shipirfng  ic- 
commodatlons  to  the  patrons  of  said  road  in 
any  other  way  than  the  making  of  said  lease 
— the  court  Is  of  tbe  opinion  that  the  rlfht 
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of  the  defendant  tbe  Loulslaiia  ft  Nwtbwest 
Bailroad  Company  to  any  longer  operate,  pos- 
sess, or  control  said  railroad  sbould  be  ab- 
rogated.  and  all  of  its  charter  rights  claimed 
or  owned  by  It  so  to  do  should  be  forfeited, 
and  that  said  road  should  revert  back  to  the 
St.  Louis  Sonthweatom  Hallway  Company, 
and  the  posses^don  thereof  should  be  given 
to  it  and  that  It  be  permitted  and  directed 
to  proceed  to  operate  said  road  In  accordance 
with  the  law  and  its  charter  contract  with 
the  state  of  Arkansas.  It  is  therefore  cmiBid- 
ered,  ordered,  and  adjudged  by  the  conrt  that 
the  defendant  the  Louisiana  ft  Northwest 
Railroad  Company  qalt  and  surrender  pos- 
session of  the  railroad  extending  from  Mag- 
nolia, Arkansas,  to  McNeil,  Arkansas,  known 
aa  the  Magnolia  Branchy  and  described  In  a 
certain  lease  executed  by  said  Louisiana  ft 
Northwest  Railroad  Company  and  Its  code- 
fendant.  St  Louis  Southwestern  Railway 
Company,  and  shall  quit  and  surrender  poa* 
session  of  all  tbe  depots,  side  tracks,  and  oth- 
er appurtenances  belonging  thereto,  as  well 
as  all  other  property  covered  by  and  describ- 
ed In  said  lease.  And  It  is  forttm  consider- 
ed, ordered,  and  adjudged  by  the  conrt  that 
all  charter  rights  owned  or  claimed  by  said 
def^idant  railroad  contpany  to  iterate,  poa- 
sess,  control,  or  In  any  manner  Interfere  wtfli 
said  railroad.  d^>o^  and  other  property 
above  described  be.  and  la  hereby,  forfeited, 
and  any  effort  on  the  vut  of  said  Louisiana 
ft  Northwest  Railroad  Company  to  attempt 
in  any  way  to  Interfere  with,  (qierate,  or  pos- 
■eaa  any  part  v  all  of  said  railroad,  the  ap- 
purtenances tberenpto  belonging,  or  othw 
property  above  deacrlbed,  shall  be  a  con- 
tempt of  the  conrt  It  Is  further  ordered  and 
directed  that  the  said  defendant  tbe  St  Lonls 
Sonthwestem  Railway  Company  take  posses* 
altm  of  said  railroad,  the  appurtoiancea  tbwe- 
unto  belonging  and  property  described  above, 
and  at  once  looeeed  to  operate  the  same  In 
ocGordanee  with  the  laws  governing  railroad 
companies  in  this  state,  and  that  die  HatmA- 
ant  Louisiana  ft  Northwest  Railroad  Oom- 
pauy  pay  all  costs  In  and  about  this  cause  ex- 
pended." From  this  Judgment  the  last-nam- 
ed railroad  luu  prosecuted  this  appeal. 

J.  M.  Moore  and  W.  B.  Smith,  for  aiq;>el- 
lant  Robt  L.  Rogers,  Atty.  Gen.,  G.  W. 
Hendricks,  and  A.  8.  Klllgore,  for  appellee. 

HILL,  a  J.  (after  stating  tbe  facts).  1. 
It  i»  Insisted  that  tbe  state  has  not  the  power 
to  provide  tor  the  furfelture  of  a  lease  made 
a  foreign  corporation,  and  that  the  terms 
<tf  Uie  act  providing  for  a  forfettnre,  undo' 
tbe  oimdltione  stated,  of  "the  franchise  and 
diart«  rl^it^"  cannot  be  held  applicable  to 
a  fbrdgn  oorporatlon  operating  In  tbla  state 
under  lease.  A  foreign  railroad  corporation 
can  only  lease  and  operate  in  tbla  state  by 
vtatne  ot  exiffess  statutes  permitting  It  to  do, 
so.  and  the  rl|^  to  mta  the  state  Is  con- 
ferred for  tbe  welfare  of  the  state;  and, 
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when  that  rle^t  is  not  exerdsed  for  the  wel- 
tare  of  tbe  state,  It  is  within  the  power  of 
the  sovereignty  which  conferred  it  to  with- 
draw it  The  terms  employed  may  not  be 
technically  accurate,  but  they  are  substan- 
tially so.  Tills  court  held  in  Russell  v.  Ry., 
71  Ark.  461,  75  S.  W.  725,  that  a  foreign  raU- 
road  corporation  complying  with  tlie  laws  of 
tills  state  becomes  a  domestic  corporation, 
and  capable  of  exercising  eminent  domain, 
which  can  only  be  exerdaed  by  domestic  cor- 
porations. Hence  It  is  not  inappropriate  to 
describe  the  rigbte  acquired  on  tbe  corpora- 
tion becoming  domesticated  by  conforming  to 
the  laws  of  tills  state  as  tbe  "franchise  and 
charts  rights."  The  tact  that  ita  right  In 
this  state  authorizes  a,  contract — a  lease — 
cannot  alter  Ita  status.  The  lease  Is  acquired 
and  held  only  In  virtue  of  the  franchise  to 
oiKrate  Ita  road  in  that  way,  and  Is  subject 
to  the  law  requiring  it  to  perform  Ite  duty  to 
tbe  public.  A  contract  made  under  a  fran- 
chise caAnot  reach  beyond  the  rlgbta  acquired 
by  the  franchise  itself,  and  afford  Immunity 
from  public  duties.  Both  franchise  and  lease 
have  written  in  them  the  law  requiring  the 
performance  of  the  dnty  to  the  publti^  or 
suffer  a  fnteiture  of  rlghta  for  dereliction  in 
this  respect  Tbe  action  of  tbe  state  is  not 
against  property  rlghta  acquired  through  the 
lease,  and  It  seeks  no  confiscation  of  property, 
but  merely  a  surrender  of  tbe  right  to  fur- 
ther enjoy  Ita  privileges  because  it  has  failed 
in  ite  duties  to  the  public.  The  suit  can  be 
matatained. 

2.  The  act  Is  not  retrospective  Duke  v. 
State,  60  Ark.  485,  20  S.  W.  600;  Ry.  v.  Sul- 
livan. 70  Ark.  262.  6S  S.  W.  496 ;  Ry.  V.  Speer. 
71  Ark.  126,  71  8.  W.  267.  Tbe  act  provides, 
among  other  grounds  of  forfeiture,  "If  such 
lease  shall  not  have  been  made  in  conformity 
with  the  statute  governing  the  making  of 
such  leases."  Clearly  it  is  competent  for  the 
state  to  provide  that  a  foreign  railroad  cor- 
poratlon  shall  not  enjoy  a  lease  In  this  state 
until  It  acquires  It  In  conformity  to  the  stat- 
ute, and  a  failure  to  conform  to  the  statute 
on  the  subject  shall  be  subject  of  forfeiture. 
2  Spelling,  iDj.  ft  EX.  Legal  Rem.  S  1807.  In 
this  case  the  lease  was  made  long  prior  to 
the  enactment  of  this  statute  roiderlng  sucb 
failure  a  ground  of  forfeiture  of  charter 
rlghta  The  court  found  that  the  lease  ta 
question  bad  not  been  made  with  the  ap- 
proval of  two-thirds  of  the  stockholders,  nor 
had  such  lease  been  ratified  at  a  meeting  of 
the  stockholders — two-thirds  present  or  rep- 
reemted — spectally  called  for  that  purpose, 
as  provided  In  section  6742,  Klrby's  Dig. 
That  tbe  lease  was  approved  by  formal  action 
of  the  stockholda*8  is  not  questioned.  Tbat 
it  was  approved  by  acquleec»ce  and  receiv- 
ing tbe  benefita  of  it  is  apparmt  It  was  by 
conduct  so  clearly  ratified  that  neither  party 
could  recede  from  it  on  the  ground  of  infor- 
mality in  Ite  origin.  It  only  lacked  a  literal 
nmipllance  with  this  statute.  Such  literal 
cunpUance  was  not  a  ground  ot  f<«f dture  of 
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tbe  lease  when  It  was  made,  and  cannot  be 
retr(Nq)ectively  made  such  when  rights  are 
bullded  npon  It  which  were  enforceable  be- 
tween the  parties,  and  then  ralld.  This  Is  a 
statutory,  not  a  common-taw,  right  of  forfei- 
ture at  the  Instance  of  the  state.  Therefore 
the  court  erred  in  forfeiting  tbe  lease  npon 
this  ground. 

8.  The  next  ground  of  forfeiture  which  the 
court  sustained  was  a  failure  to  furnish  the 
patrons  of  the  road  reasonable  shipping  ac- 
commodations for  freight.  The  evidence  was 
Insufficient  to  work  a  forfeiture  on  this 
ground.  There  was  not  much  evidence  on 
this  Issue,  most  of  It  being  directed  to  tbe 
passeuger  facilities;  and  what  there  was  on 
the  subject  did  not  show  sufficient  failure  In 
public  duty  to  forfeit  the  franchise  on  this 
gro\md,  and  doubtless  it  would  not  have  been 
forfeited  upon  It  alone. 

4.  On  the  alleged  failure  to  "Maintain  said 
property  In  good  repair,  so  as  to  afford  safe 
and  reasonably  prompt  facilities  of  travel  to 
the  public,"  there  Is  substantial  evidence  }us- 
tl^ng  the  court  In  finding  that  the  appellant 
had  failed  In  Its  duty  to  the  public  In  this 
regard.  Although  error  was  committed  In 
adjudging  the  forfeiture  on  the  other  grounds, 
the  judgment  must  be  affirmed,  unless  this 
question  of  fact  was  one  upon  which  the  ap- 
pellant had  a  constitutional  right  to  trial  by 
jury.  The  question  In  the  first  trial  was  sub- 
mitted to  a  jury,  which  disagreed;  and  ou 
tbe  second  trial  the  court  held  that  tbe  appel- 
lant was  not  entitled  to  a  jury  trial,  and 
heard  the  case  before  the  court  The  appel- 
lant demanded  a  trial  by  jury,  and  has  pre- 
served proper  exceptions  to  the  action  of  the 
court  in  denying  it  There  was  much  ancient 
learning  on  the  subject  of  writs  of  quo  war- 
ranto and  Informations  In  the  nature  of  quo 
Warranto.  A  reference  to  the  subject  may  be 
fonnd  In  the  recoit  case  of  Uoody  v.  Lowrl- 
more  (AjA.)  86  S.  W.  400,  and  tbe  cases  there 
dted.  Those  questions  are  academic  now. 
While  this  court  Is  clothed  with  Jurisdiction 
to  issue,  hear,  and  determine  the  writ  In  aid 
of  Its  appellate  jurisdiction,  the  writ  and  In- 
fonnation,  as  an  original  proceeding,  are 
abolished  by  the  Code.  "Actions  by  proceed- 
ings at  law  may  be  brought  to  vacate  or  re- 
peal charters  and  [irevent  the  usurpation  of 
an  office  or  franchise."  And  actions  to  repeal 
or  vacate  a  charter  shall  be  In  the  name  of 
tbe  state,  and  brought  and  prosecuted  by  the 
Attorney  Oeneral,  or  under  bis  sanction  and 
direction.  Klrby'a  Dig.  IS  7981,  7982.  In  con- 
sidering these  Code  changes,  the  court  said, 
through  Chief  Justice  Gockrill:  "But  the  con- 
stitutional right  to  trial  by  Jury  Is  confined 
to  cases  which  by  the  common  law  were  so 
triable  Tcltlng  authorities];  and  it  was  de- 
cided In  State  T.  Johnson,  28  Ark.  281.  that 
the  rli^t  did  not  ratend  at  common  law  to  a 
civil  proceeding  In  tbe  nature  of  quo  wai^ 
ranto  against  a  public  officer.  Tbe  statute 
does  not  enlarge  the  right,  nor  attempt  to  ex- 
tend It  to  cases  ot  tbls  m  like  nature  [a  nanr- 


patlon  of  office  case],  as  waa  hdd  In  WilUaBis 
V.  Citizens,  40  Ark.  29a  •  •  •  No  claim 
for  fees  or  emoluments  was  made  by  tbe 
plaintiff."  Wheat  v.  Smith,  SO  Ark.  266.  7 
S.  W.  161.  Stete  V.  Johnson,  28  Ark.  281,  is 
one  of  the  leading  American  authorities  to 
sustain  the  view  that  trial  by  jury  was  not  a 
right  at  common  law  on  quo  warranto  pro- 
ceedings to  oust  an  alleged  usnrpo:  from  of- 
fice. There  is  much  confilct  of  autliority  on 
that  question.  It  seems  that  the  wel^t  of 
authority  is  against  that  view,  but  the  same 
rule  is  adhered  to  in  Wheat  v.  State,  since 
tbe  adoption  of  the  Code,  when  no  fees  or 
emoluments  are  claimed,  and  merely  the  title 
to  the  office  Is  in  question.  Whetlier  Jobnson 
V.  State  is  authorl^  for  the  nature  of  tbe 
writ  as  an  original  proceeding  under  the  pr^ 
ent  Constitution  Is  not  a  question  In  this  c&se. 
In  the  case  of  Taylor  and  Mardiall  v.  Badc- 
han,  178  U.  S.  S48.  20  Sup.  Ct  1009.  44  L- 
Ed.  1187,  the  Supreme  Court  ot  the  United 
States  held  that  a  public  office  was  not  prop- 
erty, and  this  view  will  unquestionably  IohS 
great  weight  to  tbe  line  of  autborltiee  like 
State  V.  Johnson  and  Wheat  v.  Smith,  deny- 
ing trial  by  jury  in  nsurpatltm  of  office  pro- 
ceedings. Chief  Justice  CockrHl  evidently 
bad  that  distinction  in  mind  In  Wheat  v. 
Smith,  when  he  called  attention  to  tbe  fact 
that  fees  and  emolumente  were  not  Involved 
in  that  suit  When  a  franchise  or  charter  is 
in  issue,  and  the  manifold  contractual  rl^te 
growing  out  of  them,  property,  in  Its  higbest 
sense,  Is  involved.  In  quo  warranto  proceed- 
ings at  common  law,  brought  to  vacate  diar- 
ters,  trial  by  Jury  seems  universally  to  have 
been  accorded  to  determine  the  facta.  In 
People  V.  Albany  ft  Sus.  H.  Co.,  57  N.  T.  161 
— an  action  by  tbe  Attorney  General,  In  tbe 
nature  of  quo  warranto,  to  try  the  title  of 
directors  controlling  a  corporation — the  court 
said:  *vrM8  Issue,  being  strictly  a  legal  Issue- 
In  Its  character,  is  one  in  the  trial  of  whidi. 
in  the  language  of  the  Conatltntion,  the  trlar 
by  jury  has  been  heretofore  used.  Snch  a 
trial  was  therefore  tbe  constitutional  right 
of  the  partiea"  The  8npr«ne  Court  of  Flor- 
ida said:  "Our  examination  into  the  matter 
has  conducted  us  to  the  conclnsltHi  that  at 
the  time  of  the  Revolution  the  trial  of  pnre 
questions  of  fact  in  such  proceedings  was  by 
jury."  The  court  then  proceeds  to  dte  and 
quote  from  the  common-law  authorities  show- 
ing that  Issues  of  fact  were  uniformly  triable 
by  jury.  The  court  proceeded:  "In  Rex  r. 
Bennett  all  the  judges  of  England  were  equal- 
ly divided,  the  division  being  over  the  ques- 
tion whether  a  new  trial  could  be  granted 
afttf  a  verdict  In  favor  of  the  defendant  in 
such  proceeding.  Tbe  view  that  the  suit  waa 
criminal  then  widely  prevailed,  but  tbls  point 
was  finally  settled  In  fftvor  of  the  view  attove 
announced— that  the  actl<m.  though  dimlnal 
in  form,  was  regarded  as  a  dvfl  salt  for  ^ 
purpose  of  trying  tbe  right  to  the  frBn(4iise.** 
Buckman  v.  State,  84  Fla.  48,  IS  Sontli.  897. 
24  U  a.  A.  80e.  la  Attorney  Ctaieral  t.  Stri- 
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llTan,  16S  BCass.  446,  40  N.  S.  843,  28  L.  R. 
A.  455,  the  Massacbusettfl  court  Bald:  "With- 
out coDsiderlng  whether  a  suit  or  information 
to  declare  forfeited  the  charter  of  a  private 
corporation  would  not  be  held  to  be  a  contro- 
versy  concerning  property,  within  the  mean- 
ing of  this  article,  we  are  of  the  opinion  that 
a  public  office,  such  as  that  of  president  of 
the  common  council  of  the  (Aty  of  Lowell,  is 
not  property,  within  the  meaning  of  this  art- 
icle." Tbe  common-law  authorities  showing 
that  issues  of  fact  in  quo  warranto  were  tria- 
ble by  jury  are  collected  in  this  case.  The 
Indiana  court  said  that  the  decided  weight 
of  authority  was  that  issues  of  fact  in  quo 
warranto  proceeding  were  triable  by  Jury  at 
the  time  the  common  law  was  inherited  by 
the  colonies,  and  cites  the  authorities  on  both 
sides  of  the  question.  Reynolds  r.  State.  61 
Tnd.  393.  In  Oom.  v.  Delaware  &  Hodson 
Canal  Co.  et  al.,  43  Pa.  295— a  proceeding  by 
quo  warranto  to  control  tbe  Improper  exer- 
cise of  corporate  powers,  and  oust  the  corpo- 
ration from  the  ezcesslve  exercise  of  them — 
tbe  court  said:  "It  is  a  matter  of  no  impor- 
tance to  the  parties  whether  this  authori^  is 
exercised  in  the  common  law  or  in  equity 
form,  provided  the  right  of  trial  by  jury  is 
not  Interfered  with,  as  it  cannot  be  In  this 
caBfe**  See,  further.  People  v.  Doesburg,  16 
Hicb.  133  ;  State  t.  Burnett,  2  Ala.  140;  State 
T.  Allen,  5  Kan.  218.  While  some  of  the  cases 
referred  to,  and  many  reviewed  in  those  cas- 
es, are  dealing  with  the  question  of  public 
office,  and  their  conclusions  are  different 
from  the  rulings  of  this  court  on  tbe  subject, 
yet  it  is  tluiught  that  a  consideration  of  them 
shows  beyond  question  that,  so  far  as  fran- 
chises and  corporate  interests  and  property 
rights  are  concerned,  it  was  thoroughly  set- 
tled at  common  law  that  issues  of  fact  were 
triable  by  Jury.  That  being  true,  then  that 
right  Is  preserved  to  Utigauts  by  the  Consti- 
tution, Therefore  the  court  Is  of  opinion  that 
In  quo  warranto  proceedings  In  courts  of 
original  joriBdlction,  brought  under  the  Code 
and  statutory  provisions,  to  annul,  vacate, 
and  cancel  a  charter  or  franchise  or  any  oth- 
er property  right  (not  including  title  to  pnb- 
lle  offlce)i'  the  right  of  trial  by  jury  of  issues 
of  fact  is  a  constltationa]  right 

Tbe  case  is  reversed,  and  tbe  cause  re- 
manded, with  dlrectlODs  to  try  the  IsBueB  of 
fftct  by  JQI7. 

MAGNOLIA  CX)MPRBSS  00.  T.  SMITH. 
(Supreme  Gonrt  of  Arkanma.   May  27,  19(KS.) 

8BVXftA.BLK  COHTBAOTS— ConSTBUOnON. 

Where  a  contract  provided  that  plalatlfl 
sbould  furnish  certain  described  lumber  to  de- 
fendant at  a  certain  price,  and  that  plaintiff 
ahonld  also  have  the  bill  for  any  other  lumber 
defendant  might  need,  the  contract  was  severa- 
ble; and  a  breach  by  defendant  of  the  provi- 
sion that  ^alntiff  should  have  the  bill  for  any 
crtJier  Inmbar  it  might  need  did  not  oitltle  plain- 


tiff to  disregard  the  contract,  and  sue  on  a  qoan* 
turn  meruit  for  the  lumber  furnished  under  tbe 
contract. 

Appeal  from  Circuit  Court,  Columbia  Coun- 
ty; Charles  W.  Smith,  Judge. 

Action  by  D.  R,  Smith  against  the  Mag- 
nolia Compress  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed. 

This  was  a  suit  brought  by  tbe  aK>ellee. 
D.  R.  Smith,  against  the  appellant  MagnoUt 
Compress  Oompany,  for  the  recovery  of  the 
value  of  a  lot  of  lumber  furnished  the  ap- 
pellant by  the  appellee.  Tbe  complaint  al- 
leged that  appellee  fumlshed  the  appellant 
40,000  feet  ot  rongb  lumber,  vortb  f0  per 
thonsand  feet,  to  wit,  (860;  that  he  also  for- 
nished  defendant  44,000  feet  dressed  Inmba, 
worth  $10  per  thousand  feet,  to  wit,  |440; 
that  there  has  been  paid  on  said  amounts 
the  sum  of  9630,  and  ttiere  is  doe  plaintiff 
fl70,  now  paat  due.  Wherefore  he  asks 
judgment  for  said  sum,  costs,  and  other  re- 
lief. The  appellant  answered,  denying  these 
allegations,  and  avnrlng  that  the  lomber  fur- 
nished by  appellee  to  appellant  was  oa  the 
following  contract,  to  wit: 

"This  agreement  made  and  entered  into 
this  the  third  day  of  April,  1899,  by  and  be- 
tween D.  R.  Smith  and  John  Wtlkerson, 
partlea  of  the  first  part,  and  the  Magnolia 
Compress  Company,  parties  of  the  second 
part,  ail  of  the  county  of  Ccrfumbla,  and 
State  of  Arkansas,  witnesseth: 

"That  the  parties  of  the  first  part  do  here- 
by agree  and  bind  themselves  to  furnish  to 
the  parties  of  the  second  part,  the  following 
bill,  kind  and  quality  of  lumber,  to  wit:  Two 
hundred  and  eight  (20^  pieces  of  lumber, 
6x8.  sixteen  feet  In  length.  Qight  hundred 
and  sixteen  (816)  pieces  2x10,  sixteen  feet 
in  length,  the  same  to  be  well  sawed  and 
strictly  all  heart,  but  rough  and  undressed. 
Two  thousand  one  hundred  and  fifty  (2150) 
pieces  of  lumber,  2x8,  12,  14  and  16  feet  in 
length,  to  be  well  sawed  and  sized,  and 
strictly  all  heart  The  same  to  be  delivered 
on  tbe  grounds  of  the  said  Magnolia  Com- 
press Company,  in  tbe  town  of  B£agnolia, 
Arkansas,  at  and  tor  the  sum  of  Seven  and 
half  Dollars  ($7.50)  per  thousand  feet  The 
same  to  be  delivered  on  or  by  the  aforesaid 
date,  then  they,  the  parties  of  the  first  part 
agree  to  pay  the  said  parties  of  tbe  second 
part  $10.00  per  day  for  each  day  after  the 
1st  day  of  July,  1899,  until  said  Inmber  afore- 
said Is  delivered. 

"And  the  said  parties  agree  and  bind  them- 
selves In  consideration  of  the  aforesaid 
agreement  of  the  said  parties  of  the  first 
part  aforesaid,  l>eing  w^l  and  fully  per^ 
formed,  to  pay  to  the  said  parties  of  the 
first  part,  the  sum  of  seven  and  half  dollars 
($7.50)  per  thousand  feet  for  said  lumber  de- 
scribed aforesaid.  The  price  herein  named 
la  for  delivered  Inmber  on  the  grounds  of  the 
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ICagDoIia  Compress  Company;  It  Is  also 
agreed  that  the  parties  of  the  first  part  shall 
hare  the  bill  of  any  other  lumber  that  the 
Compress  Company  may  need  In  the  build- 
ing, at  the  same  price,  S7.B0  per  thousand 
for  rough  lumber. 

"Ill  testimony  whereof  -we  hereunto  set 
our  hands  and  seals,  this  first  day  of  April, 
1899.   D.  R.  Smith.  John  WUkerson." 

The  appellant  alleged  that  It  had  paid  ap- 
pellee  for  all  the  lumber  furnished  according 
to  the  terms  of  the  contract  $7.60  per  thou- 
sand feet  Appellant  then  set  up  a  breach 
of  the  contract  on  appellee's  part,  alleging 
"that  the  plaintiff  failed  to  deliver  said  lum- 
ber on  or  by  the  1st  day  of  July,  1809,  and 
never  delivered  same  in  full  until  about  the 
let  of  August,  1899;  that,  by  the  terms  of 
said  contract,  said  defendant  Is  entitled  to 
recover  from  the  said  plaintiff  the  sum  of 
$10  for  each  and  every  day  that  the  plaintiff 
failed  to  deliver  the  said  lumber  in  full  after 
the  let  day  of  July,  1890;  that  by  reason  of 
■aid  failure  said  defendant  was  damaged  in 
the  sum  of  f 250."  And  appellant  asked  Judg- 
ment against  the  appellee  in  that  sum.  The 
verdict  was  for  appellee  for  |75,  and  judg- 
ment entered  for  that  amount. 

Magale  &  McKay,  for  appellant 

"WOOD,  J.  (after  atating  the  facbO-  ^ 
flrst  qneatltHi  presented  on  -ttda  appeal  is. 
-oonceding  that  anwllant  Tiolated  the  aecond 
clanse  ot  the  contract  In  evidence^  by  pur- 
chasing a  car  load  of  lumber  from  a  third 
party,  whldi  waa  used  by  aiveOant  in  meet- 
ing Ita  building,  did  thia  ^ve  appellee  the 
r^ht  to  ignore  tlie  tenna  of  the  cimtract  aa 
to  the  price  of  lumber  vhicb  he  bad  fnr^ 
nlsbed,  and  to  ane  appellant  therefw  upon 
Qoantom  mendtf  The  second  clause  reads: 
"It  ia  alao  agreed  that  the  parties  of  the 
first  part  aball  have  the  biU  of  any  other 
lumber  that  the  Compress  Company  may 
need  In  the  building,  at  the  same  price  f7.60 
per  thousand  for  rough  lumber."  Thia  clause 
of  ^  contract  ia  whtdly  independent  of  the 
first  clause.  There  is  nothing  to  indicate 
tliat  It  was  a  part  of  the  Inducement  fcnr  the 
first  dauae.  There  are  no  reciprocal  obll- 
gationa  In  it.  The  comj^esa  cmnpany,  under 
11;  la  bound  to  give  appellee  the  bill  of  any 
other  lumber  it  may  need  in  ita  bnllding  at 
the  same  price  ($7JiO  per  thousand);  but 
there  Is  nothing  In  the  clause  that  can  be 


construed  as  binding  appellee  to  furnish  the 
lumber  at  the  same  price,  or  to  furnish  It  at 
all.  If  appellant  liad  called  up<m  appellee  to 
furnish  more  lumber  than  that  called  for  In 
the  flrst  clause  of  the  contract,  at  f7JtO  per 
thousand,  could  appellee  have  been  forced 
to  furnish  It?  We  think  not  Could  appel- 
lant have  refused  to  pay  for  lumber  fnr- 
nlshed  by  appellee  under  the  first  clause,  be- 
cause of  a  failure  upon  the  part  of  appellee 
to  have  famished  any  amount  appellant 
might  have  needed  and  demanded  under  the 
second  clause?  Certainly  not  It  la  very 
clear  from  the  language  used  in  both  dausea, 
that  the  parties  did  not  Intend  that  the  en- 
forcement of  the  flrst  clause  of  the  contract 
should  be  conditioned  upon  the  performance 
of  the  second.  We  are  of  the  opinion  that 
the  contract  Is  cleaiiy  severable,  and  that 
the  failure  of  appellant  to  perform  the  sec- 
ond clause  would  not  Justify  appellee  In 
treating  the  contract  as  discharged  and  re- 
scinded, and  suing  upon  the  quantum  meruit 
The  utmost  that  could  be  claimed  would  be 
that  the  breach  by  appellant  would  be  a  par- 
tial failure  of  performance  on  Its  part,  thai 
would  give  appellee  the  right  to  compensa- 
tion In  damages;  the  amount  being  the  price 
designated  for  which  the  lumber  was  to  be 
paid  by  appellant  In  case  any  bad  been  fa^ 
nlshed.  The  court  erred  In  treating  this  as 
an  entire  contract  and.  In  not  granting  ap- 
pellant's second  request  for  Instruction 
(which  reporter  will  set  out  In  note).*  Law- 
aon  on  Con.  (  450;  Jacob  Welntz  v.  Hafner. 
78  111.  27;  2  Parsons,  Con.  672,  note;  Gatlin 
&  Gibson  V.  Wilcox,  26  Ark.  309;  Bertrand 
V.  Byrd,  5  Ark.  657.  See  B.  A.  H.  F.  Ca  T. 
Tanner,  67  Ark.  166,  03  &  W.  886. 

For  this  error  the  Judgment  la  reversed, 
and  the  cause  ia  remauded  fw  new  trial. 


iTbe  following  Is  tbA  request  for  an  instme- 
don  by  defendant  Kferred  to  In  the  opinlOD: 
"(2)  The  Jury  are  inatmcted  that  if  they  find 
from  the  evidence  that  the  compress  company 
agreed  with  the  plahitiff  to  give  him  a  bill 
any  other  tnmber  that  It  m^t  need  In  the  erec- 
tion of  its  compress,  and  iriilch  lumber  ia  not 
specified  in  the  contract  and  that  the  compreM 
ccmpany  failed  to  famish  the  plaintiff  with 
a  bill  for  any  or  all  of  the  lumber  nktd  in  the 
erection  of  said  compteaa,  and  not  ^edfled  in 
the  contract,  and  pnrchaaed  same  from  otber 

Sarties,  that  this  will  not  constitute  such  a 
reach  of  the  contract  In  this  case  as  will  en- 
title the  plaintiff  to  recover  the  cuh  market 
value  of  uie  lumber  at  tlie  time  it  was  deliv- 
erwL'*  • 
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MORRIS  T.  6REBN. 
<  Supreme  Court  of  Arkansas.   Uay  27.  1906.) 

1.  CONTBAOT— FORFXITUKB— RKUO. 

Where  an  agreemeat  secured  Is  simply  one 
for  tbe  payment  of  money,  a  forfeiture  incurred 
hj  Its  noDperformance  will  be  reUered  against 
on  payment  of  the  debt,  interest,  and  costs. 

2.  Ykndoi  aso  Pubohabkb  —  OoHTEiOT  or 
Sal^'Vauditt. 

A  contract  for  the  purdiase  of  land  provid- 
Ing  for  the  payment  of  tne  price  in  instaluaents, 
evidenced  by  notes,  and  also  providing  that  on 
the  payment  of  the  notes,  interest,  and  taxes, 
the  vendor  would  execute  a  deed  therefor  to  the 
vendee,  and  that,  in  case  of  default  on  the  first 
payment,  alt  the  notes  were  to  become  due,  and 
payments  made  on  the  purchase  price  were  to 
be  considered  as  rent,  is  valid. 
Z,  Sahb— Foamrun  tob  NoRnuroBMAHOi 
—Estoppel  to  Claxm. 

Where  the  vendor,  under  the  contract,  per- 
mitted the  vendee,  who  was  an  Uliterate  pe^ 
son,  and  who  testified  that  be  liad  no  knowl- 
edge of  the  rent  provisioo,  to  contlnaonsly  and 
sabstantially  improve  the  land  after  a  forfeitar* 
bad  been  incurred  bj  the  strict  letter  of  the 
contraett  accepted  the  vendee's  money,  knowing 
that  the  vendee  believed  that  each  payment  was 
redndng  the  debt  on  bis  land,  and  for  over  a 
year  after  the  default  retained  the  vendee's 
notes,  which  were  negotiable,  and  on  their  face 
not  doe,  and  failed  to  notify  the  vendee  that  the 
contract  was  forfeited,  be  was  estopped,  in  a 
court  of  equity,  from  insisting  on  the  letter  of 
the  contract. 

Appeal  tEom  iMoaka  duinctty  Court; 
John  Fletcber,  S^teclal  Chancellor. 

Action  by  W.  N.  Morris  against  BQ!  Green 
for  rent  From  a  Judgment  of  «  justice  of 
the  peace  In  favor  ot  plalnUfC,  defendant  ap* 
pealed  to  flie  circuit  court,  and  by  consent 
the  cause  was  transferred  to  equity,  and 
consolidated  with  a  suit  by  Green  i«alnst 
Morris  tor  specific  performanoe  of  a  con- 
tract fw  the  purchase  of  ttw  land  In  ques- 
tion. From  a  decree  in  favor  of  Green, 
Morris  appeals.  Affirmed. 

Oliphint  &  Miles,  for  appellant.  P.  O. 
Dooley  and  Fugh  &  Wiley,  for  appellee. 

HILL,  O.  J.  Morris  sold  BU  Green  a  40- 
acre  tract  of  land  for  $480.  This  agreement 
was  verbal,  made  about  March  1,  1S97,  and 
DO  written  evidence  of  the  contract  was  to 
be  made  until  a  payment  on  purchase  price 
vas  made.  Green  went  Into  possession  at 
once,  and  commenced  Improving  the  land. 
On  the  28th  of  October,  1887,  Qreetk  paid 
Morris  $45  on  tbe  purchase  price,  which 
payment  was  satisfactory  to  Morris,  who 
then  drew  a  written  contract  between  them. 
This  contract  provided  tew  the  payment  or 
the  f480  in  four  equal,  annual  Installments, 
evidenced  by  four  notes  executed  by  Oreeu, 
due  November  1,  1897,  November  1,  Itm, 
November  1,  1899,  and  November  1,  1900. 
The  contract  provided  that  on  the  payment 
of  each  of  said  notes,  with  accrued  Interest, 
and  the  taxes  upon  the  land.  Morris  would 
execute  a  deed  therefor  to  Green;  and.  In 
case  of  default  upon  the  first  payment,  all 
tbe  notes  were  to  become  due,  and  payments 


made  on  the  purchase  price  were  to  be  con- 
sidered as  rent  The  contract,  on  the  face 
of  11^  was  a  valid  one.  Ish  v.  M(»gan,  48 
Aife.  418,  S  S.  W.  440;  Quertermous  v.  Hat- 
field. S4  Ark.  16,  14  B.  W.  1096;  Block  v. 
Smith,  61  Ark.  266,  82  S.  W.  1070.  Green 
was  an  Ignorant  negro,  whose  learning  was 
limited  to  ability  to  sign  his  name.  Morris 
was  a  business  man.  This  contract  was 
read  over  to  Green  and  signed  by  him.  The 
first  note  fell  due  two  days  after  its  date, 
and  Morris  admits  that  he  knew  Green  couldi^ 
not  pay  It  and  agreed  to  wait  till  the  second 
became  due  before  requiring  payment  of  tbe 
balance  of  It;  the  $45  then  being  tbe  only 
payment  required.  Green  testified  that  uu' 
der  the  original  verbal  contract  and  the 
written  contract  as  he  imderstood  It  he  was 
to  have  four  years  to  pay  for  the  land,  and, 
further,  that  he  did  not  know  of  the  rent- 
al provision  In  case  of  default  Conceding 
that  his  evidence  Is  not  sufficient  to  ove> 
come  the  written  contract  (Goerke  v.  Rogers. 
86  S.  W.  8S7).  pass  to  the  subsequent  con- 
duct of  tbe  parties.  In  the  fail  of  1898 
Green  was  owing,  under  the  written  con- 
tract, on  the  land,  $195,  and  owing  a  store 
account  to  Morris  of  $169.06.  To  secure  the 
latter,  Morris  had  a  crop  mortgage.  From 
the  proceeds  of  his  crop  Green  paid  Morris 
in  October  $161.60.  He  says  It  was  agreedr 
that  $100  should  be  paid  on  the  land  debt. 
Morris  denies  this,  and  asserts  it  was  all 
paid  on  the  store  account  Morris  says  that 
Grew  then  forfeited  his  contract  but  fails 
to  show  any  notice  of  such  assertion  of  this 
claim  to  Green,  beyond  saying  that  he  told 
bis  bookkeeper  to  tell  Green.  Green  says 
he  was  not  so  notified,  and  the  bookkeeper 
was  not  called.  Green  made  several  pay- 
ments after  this  alleged  forfeiture.  Accord- 
ing to  Morris'  books,  his  total  payments 
were  $184.02,  which  would  be  $33.32  aftet 
the  October  payment,  and  which  would  dis- 
charge the  store  account  due  of  that  date, 
and  leave  $17.46  to  apply  on  tbe  land.  The 
chancellor  found — and  there  is  evidence  to 
sustain  It — that  Greeu  made  further  pay- 
ments, which  are  not  entered  on  Morris' 
books.  Morris  entered  upon  his  books  a 
charge  against  Green  for  rent,  but  the  date 
of  the  entry  falls  to  appear  on  the  books. 
Morris  did  not  return  the  notes  till  1901.  In 
November  1899,  Morris  received  an  offer 
from  a  responsible  party,  acting  as  Green's 
attorney,  to  pay  all  Green  owed,  and  asking 
a  statement  of  his  account.  Green  also 
made  an  arrangement  with  a  bank  In  No- 
vember, 1899,  to  secure  the  money  to  pay 
Morris;  tbe  bank  only  requiring  that  Morris 
furnish  a  statement  of  the  amount.  Green 
positively  and  circumstantially  testified  to 
r^eated  demands  for  a  statement  from  Mor- 
ris, and  was  always  refused  or  postponed, 
and  always  assured,  until  October,  1800,  that 
he  had  four  years  In  which  to  pay  out  this 
land.  In  October,  1899,  Morris  claimed  that 
the  contract  was  fwfelted;  and  It  was  short- 
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ly  after  that  that  Green  made  the  arrange- 
meuts  to  borrow  the  money  to  pay  the  bal- 
ance, but  could  not  secure  a  statement  of  It 
From  the  time  he  went  Into  possession  till 
the  alleged  forfeiture,  Green  had  put  about 
?350  ■worth  of  permanent  improvementa  on 
the  land.  In  February,  1901,  Morris  at- 
tached Green's  crop  for  rent.  This  case 
originated  In  Justice  court,  and  went  to  the 
circuit  court  on  appeal;  and  In  the  circuit 
court  Green  filed  an  answer  and  cross- com- 
plaint, averring  that  he  had  purchased  the 
land,  Improved  It,  and  paid  $240  on  the  pur- 
chase price,  and  had  repeatedly  offered  to 
pay  the  balance,  and  that  he  was  Imposed 
upon  In  the  written  contract,  etc.,  and  asked 
a  transfer  to  equity,  and  prayed  specific  per- 
formance of  the  original  contract  upon  pay- 
ment by  him  of  balance  due.  This  case  was 
transferred  to  the  chancery  court,  and  Mor- 
ris filed  an  amended  complaint,  and  alleged 
a  misdescription  of  the  land  In  the  contract, 
and  prayed  a  reformation  of  It,  and  that  the 
purchase  contract  be  forf^ted,  and  he  have 
judgment  for  rent  Green  also  brought  suit 
in  chancery  for  specific  performance,  which 
was  consolidated  with  this  transferred  case. 
The  chancellor  found  In  favor  of  Green,  as- 
certained the  amount  due  on  the  purchase 
price,  after  all  payments  were  credited,  and 
decreed  specific  performance  by  directing 
Morris  to  make  a  deed  upon  the  payment 
of  said  amount   This  decree  Is  right 

Morris  testified  that  his  Intention  In  put- 
ting the  forfeiture  provision  Into  the  title 
bond  was  to  secure  the  payment  of  the  mon- 
ey, and  not  to  enable  him  to  get  the  land 
back.  "It  18  well  settled  that,  where  the 
agreement  secured  Is  simply  one  for  pay- 
ment of  money,  a  forfeiture  either  of  land 
or  chattels,  etc.,  Incurred  by  Its  nonperform- 
ance, win  be  relieved  against  on  payment  of 
debt,  Interest,  and  costs."  Pomeroy,  Bq.  Jur. 
(2d  Ed.)  S  450.  Moreover,  the  facts  estop 
Morris  from  dalmlng  a  forfeiture  of  the 
purchase  contract  This  court  approved  this 
thoroughly  sound  principle  of  equity  jnris- 
jHndence:  "If  there  has  been  a  breach  of 
the  agreement  sufficient  to  canse  a  forfeiture, 
and  the  party  entltied  thereto  either  express- 
ly or  by  his  conduct  waives  or  acquiesces  In 
it  he  will  be  precluded  from  enforclr^  the 
forfeiture,  and  equity  will  aid  the  defaulting 
party  by  relieving  him  against  It,  If  neces- 
sary." Little  Rock  Granite  Go.  v.  Shall, 
69  Ark.  405,  27  S.  W.  662.  In  the  first  place, 
the  default  In  the  payment  of  the  first  note 
(due  two  days  after  its  execution)  was  ad- 
mittedly waived  when  the  note  was  ex- 
ecnted,  and  the  performance  of  the  contract 
In  regard  to  it  was  not  expected  or  required. 
Permitting  this  Ignorant  negro  to  continu- 
ously and  substantially  improve  the  land; 
to  accept  his  money  knowing  that  he  be- 
lieved, and  with  good  reason,  that  each  pay- 
ment was  reducing  the  debt  on  his  land;  to 
retain  hla  notes  for  the  purchase  price  (ne- 
gotiable and  on  their  face  not  due)  for  over 


a  year  after  the  alleged  forfeiture;  to  fall 
to  notify  him  that  the  purchase  contract 
was  forfeited,  and  that  all  payments  prior 
and  subsequent  thereto  were  rent  payments 
— estops  Morris,  in  a  court  of  consdence^ 
from  Insisting  upon  the  letter  of  his  con- 
tract. These  facts,  and  more,  are  found  in 
Green's  evidence,  which  comes  here  ac- 
credited by  the  chancellor,  and  Is  stroi^ly 
corroborated.  In  truth,  the  most  of  the  es- 
sential facts  are  admitted  by  Morriii 
The  decree  Is  affirmed. 


BOTNTON  et  aL  V.  ASHABBANNKR.* 
(Supreme  Court  of  Arkansas.   Hay  27,  1905.) 

1.  EviDENCB— Best  akd  Sxcohoabt. 

Kirby's  Dig.  §  30G4,  providing  that  a  com- 
mlssioner's  transcript  from  the  State  Land  Of- 
fice shall  be  evidence  of  the  facts  ther^  stated* 
makes  such  certified  eopica  of  the  records  of 
equal  dignity  with  the  originals. 

[Ed.  Note.— For  cases  in  point  see  20, 
Cent  Dig.  Evidence,  81  1302-1314.] 

2.  Public  Lands—Deed  bt  State. 

A  subsequent  deed  by  the  state  reciting  that 
the  land  agent  granted  a  patent  certificate  to 
the  grantee  on  a  j>rior  date,  and  that,  the  pur- 
chase money  havmg  been  fnlly  paid,  the  con- 
veyance was  made  by  the  Auditor,  was  ineffect* 
Ive  to  avoid  a  state  deed  to  another  on  a  ptior 
date,  in  the  absence  of  proof  rebutting  the  pre- 
sumption that  the  prior  grantee  bad  sorrenoer- 
ed  a  certificate  prior  to  uiat  of  the  ■abaequwt 
grantee,  or  made  a  valid  q«'dg"*^'wt  of  madi 
certificate. 

8.  GoNssnr  Dbcreb— Vauditt. 

Where  it  appeared  that  a  cwsent  decree 
was  entered  between  two  terms  of  court  ft  was 

a  nullity. 

4.  Same. 

A  consent  decree  void  beeanee  entered  b*> 
tween  two  terms  of  court  was  not  cored  br  a 
subsequent  order,  entered  In  tann  time,  nni 
porting  only  to  correct  an  error  in  the  descrip- 
tion of  one  of  the  parties. 

5.  Advebsb  Possession. 

A  claim  of  ownership,  payment  of  taxes, 
and  the  exercise  of  fitful,  disconnected  acte  of 
possession,  and  the  cutting  of  timber  and  fire- 
wood, were  Insufficient  to  eetebllsh  advwse  poe- 
sesaion. ' 

6.  Saub— Patmbnt  of  Taxes. 

On  an  issue  of  title  to  property  by  ad- 
verse  possession,  a  general  stetement  of  pay- 
ment of  tezes  for  12  years  is  insnfficient  to  over- 
come evidence  of  a  tax  receipt  produced  tor  MM 
of  such  years  by  the  opposite  party. 

7.  Same. 

Where  eerteln  tez  recelpte  described  Om 
land,  by  mlateke,  as  the  west  half  of  the  eontfa- 
east  quarter  of  a  certain  section,  Instead  of  the 
east  half  of  such  section,  they  were  insnfficient 
to  support  a  title  by  adverse  possession,  under 
Kirby's  Dig.  §  3057,  providing  that  unimproved 
and  uninclosed  land  shall  be  deemed  to  be  in 
possession  of  the  person  who  pays  the  taxes 
thereon,  if  he  have  color  of  title  thereto,  etc 

Appeal  from  Mississippi  ChancM7  Oonrt, 
Chlckasawba  District;  Edward  D.  Robert- 
son, Chancellor. 

Action  by  G.  D.  Boynbm  and  others 
against  Thomas  Ashabranner.  From  a  Judg- 
ment for  defendant,  plaintiffs  aiqpeaL  Be> 
versed. 

Driver  &  Harrison,  for  appellanti.   W.  J. 
Lamb  and  J.  T.  Gastcm,  for  ampdlee^ 

•Per  supplemenui  ojJi^ffflsc«?«i)©WC 
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HILL^  O.  3.  The  land  In  CMitroversy  is 
the  east  half  of  tbe  BoaQieaBt  quarter  of  sec- 
tion 26  ttt  township  16  north,  and  range  8 
east,  being  Bltoated  in  Mississippi  county. 
Tbe  appellants  deralgn  title  as  follows:  The 
swamp-land  grant  to  the  state  of  Arkangas. 
The  state  deeded  It  to  D.  0.  Cross  Decem- 
ber 4, 1866.  The  dtlsens'  Bank  of  Loniatana 
obtained  a  judgment  in  tbe  federal  court 
against  D.  0.  Cross,  and  this  land  was  sold 
tinder  execatKm.  and  purchased  the  said 
l>ank,  to  whom  It  was  conveyed  hy  the  mar- 
shal. The  said  bank  conveyed  to  W.  L.  Oal- 
bertson.  Oalbertson  and  wife  conveyed  to 
O.  O.  Boynton,  The  widow  and  helm  at  law 
of  D.  G.  Cross  conveyed  to  C.  O.  Boynton. 
The  appellants  are  heirs  at  law  of  C.  O. 
Boynton.  The  aiqpellants  also  claim  under  a 
tax  deed  and  a  decree  conflrmiqg  the  tax  title. 
The  tax  title  and  decree  are  both  attacked, 
bat  tbe  view  the  court  takes  of  the  case  ren- 
ders a  dlscnasion  of  those  issues  unneces- 
sary. The  appellee  <dalms  to  be  the  owner 
ondw  a  deed  from  the  state  executed  Decem- 
ber T,  18S9;  the  state's  title  b^g  based  on 
forfettares  for  taxes  In  tbe  years  1860  and 
1870.  The  forfeitures  for  these  years  are 
shown  to  be  vMd,  and  this  title  is  not  In- 
slated  open  by  appellee,  other  than  as  giving 
color  of  title.  The  appellee  attacks  the  state 
deed  to  Cross,  and  the  title  of  the  Citizens' 
Bank  and  of  Culbertaon,  derived  therefrom, 
and  sets  up  title  In  himself  by  adverse  pos- 
session, and  by  seven  years*  payment  of  tax- 
es under  color  of  title  in  virtue  of  tbe  act 
of  1899.  These  Issues  will  be  presented  and 
decided  in  the  order  mentioned: 

1.  The  evidence  of  the  conveyance  by  the 
state  to  Cross  Is  a  transcript  of  the  record 
ot  the  Cmnmlssloner  of  State  Lands,  showing 
that  tbe  state  deeded  this  land  to  D.  C. 
Cross  on  December  4,  1866;  and  it  Is  certi- 
fied by  the  Commissioner  that  the  transcript 
is  a  tme  and  correct  copy  of  the  record  of 
that  otAce,  In  so  far  as  It  relates  to  this  land. 
This  certificate  falls  within  section  3064  of 
Klrby's  D^est,  making  such  transcripts 
from  the  record  evidence  of  tbe  facts  there- 
in stated.  It  is  objected  that  the  original 
patent  was  not  produced  or  accounted  for, 
and  that  this  evidence  Is  secondary.  The 
court  said,  through  Chief  Justice  Cockrill, 
referring  to  this  statute:  "The  statute  makes 
a  certified  copy  of  such  records  of  equal  dig- 
nity as  evidence  as  the  originals."  Dawson 
V.  Parham.  55  Aifc  286,  18  S.  W.  48.  The 
state  issued  a  subsequent  deed  to  this  land 
to  Jeptha  Fowlkes  on  tbe  3d  of  April,  1867. 
This  deed  recites  that  the  land  agent  grant- 
ed a  patent  certificate  to  said  Fowlkes  on 
the  7tb  of  June,  1855,  and.  it  appearing  that 
the  purchase  money  was  fully  paid,  the  con- 
veyance was  made  by  the  Auditor.  The  ap- 
pellee does  not  deraign  title  under  this  deed, 
hut  Introduces  It,  seeking  to  avoid  tbe  Cross 
deed  of  prior  date.  It  is  wril  settled  that  a 
^tate  deed  may  be  attacked  In  equity  for 
fraud  or  mistake  or  other  equitable  grounds 


showing  that  ilie  state  liad  only  a  naked 
legal  title,  and  not  the  real  title,  when  It 
ctmveyed.  Coleman  T.  Hill,  44  Ark.  452; 
Chowning  v.  Stanfleld.  49  Ark.  87.  4  S.  W. 
276.  The  Court  of  Appeals  of  this  federal 
circuit,  in  Boynton  v.  Ha^^art,  120  Fed.  819, 
57  0.  C  A.  SOI,  toc^  a  different  view  of  the 
effect  of  the  issuance  of  th^  state's  deed; 
holding  it  was  impervious  to  collateral  at- 
tack. But  f(dIowlng  the  decisions  of  this 
court  on  this  subject,  the  result  is  the  same, 
because  the  appellee  has  not  proved  that 
Fowlkes'  purchase  was  prior  to  Cross',  nw 
negatived  a  valid  transfer  of  like  original 
certificate  to  Cross.  Tbe  following  excopt 
from  Dawson  v.  Parham,  66  Ark.  286,  18  S. 
W.  48,  readhig  "Brinkley"  into  "Gross,"  and 
"appellant"  into  'fowlkes,"  fits  this  case 
exactiy:  "The  patent  to  Brinkley  was  issued 
In  pursuance  of  the  authority  granted  by  the 
swamp-land  acts.  It  Is  recited  that  tiie  land 
agent  bad  previously  issued  his  patent  cer^ 
tificato  to  Brinkley,  by  virtue  of  the  act. 
of  January  20,  1^6,  arf  the  original  pur- 
chaser of  said  land.  These  redtals  show  the 
authority  upon  which  the  gov^nment  as- 
sumed to  act  in  issuing  the  patent  There 
Is  a  presumption,  therefore,  that  they  are 
true.  We  must  take  it,  then,  tliat  Brlnkl^ 
was  the  original  purchaser,  until  the  con- 
trary is  proved.  The  reason  for  that  pre- 
sumption is  made  more  apparent  by  a  con- 
sideration of  tbe  act  of  January  20,  1866. 
under  which  the  certificate  was  Issued.  One 
of  the  objecte  of  the  act  was  to  afford  the 
swamp-land  agents  the  opportunity  to  ad- 
just conflicting  entries.  Hempstead  v.  Un- 
derbill, 20  Ark.  837.  To  that  end,  provision 
was  made  to  the  effect  that  a  certificate  pre- 
TioQsly  Issued  by  the  swamp-land  commis- 
sioners should  be  presented  for  examination 
to  the  officers  then  known  as  the  'swamp- 
land agents'  of  tbe  proper  district  If  the 
holder  was  ascertained  to  be  the  original 
purchaser,  he  received  from  the  Agent  what 
the  act  terms  a  "patent  certificate.'  The  deed 
affords  evidence,  as  we  have  seen,  of  the 
fact  that  Brinkley  was  the  holder  of  such  a 
certificate  Issued  In  pursuance  of  this  act; 
and.  as  tbe  officer  who  issued  that  certifi- 
cate is  presumed  to  have  acted  in  conform- 
ity to  law  in  Issuing  It  (Rice  v.  Harrell,  24 
Ark.  402),  we  must  presume  that  Brinkley 
surrendered  a  valid  certificate  of  purchase 
upon  the  Issue  of  the  patent  certificate.  In  or- 
der for  the  appellants  to  show  a  prior  right 
and  a  consequent  superior  equity,  It  was  In- 
cmnt»ent  upon  tbem  to  establish  that  their 
certificate  of  purchase  was  issued  prior  to  . 
that  which  Brinkley  surrendered.  Holland 
V.  Moon,  89  Ark.  120."  In  that  case  the 
court  further  said  that  It  was  not  necessary 
to  rely  upon  these  presumpUons,  but  in  this 
case  the  presumption  necessarily  arises  fnxn 
evidence  of  the  prior  deed  from  the  state 
that,  upon  its  issuance,  Cross  surrendered  a 
certlticate  prior  to  that  of  Fowlkes,  or  a 
valid  assignment  of  the'same  certificate,  and 
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shlftB  the  burden  iqiNm  fliow  attaddng  It  to 
o\ercoxne  tttese  presnmptloiui  In  its  faTor. 
It  to  of  no  consequence  tbat  tiw  state  deed 
to  not  present  because  it  to  presumed  to  con- 
tain fUl  ledtals  cequired  by  law. 

2.  The  title  of  the  atlsens'  Bank,  through 
whom  aroellants  derslgn  titles  to  atta<&ed. 
It  was  shown  that  a  consent  deoee  was 
spread  upon  the  records  of  the  Mississippi 
chancery  coort  In  a  case  entitled  "J^jitha 
Fowlkes  and  Sarah  W.  Fowlkeat  Bxecntrlx 
of  the  Lut  Wni  and  Testament  of  J^tha 
Fowlkes,  Deceased,  and  others,  against  the 
CSttoens'  Bank  of  New  Orleans,  in  Lonlsi- 
ana>"  It  recites  the  appearance  <tf  the  re- 
spective parties,  and  consent  to  the  decree, 
and  findings  from  the  evidence  by  the  court, 
the  pniport  of  which  was  to  divest  the  title 
of  the  baidc  acquired  under  its  judgment 
against  Gross,  and  purchase  at  execution 
sale  therenndw,  and  invest  It  in  the  ptoln- 
tlfls,  the  Fowlkesee.  The  said  decree  "ap- 
pears  upon  the  record  of  proceedings  of  the 
cbancoy  court  to  "have  been  rendered  after 
the  adjonmment  of  the  Hay  term  and  the 
begbmlng  of  the  fail  term  thereof,  and  the 
record  Mto  to  show  that  an  adjourned 
term  of  Uie  court  was  b^d,  at  which  the 
same  might  have  been  rendered.  It  ap- 
pears up<m  tfie  record  betwem  the  adjourn- 
ing order  of  the  May  term  and  the  opening 
order  of  the  fall  term  of  said  chancery 
court**  This  decree  was  an  abaolnte  nulli- 
ty—without  even  as  much  basto  as  the 
decree  In  Blffle  v.  Jackson,  71  AA.  226,  72 
S.  W.  50a  In  tbat  case  a  decree  was  en- 
tered in  vacation  In  a  space  reserved  for 
ft,  and  It  was  certified  the  judge  tbat 
the  case  was  taken  under  advisemMit  dur- 
ing the  term,  and  agreed  by  all  parties  toe 
the  decree  to  be  entered  then  for  a  term- 
ttme  order.  The  court  held  It  a  nullity. 
The  appellee  seeks  to  take  it  oat  of  the 
rule  of  Blffle  t.  Jackson  by  showing  that  at 
the  ensuing  fall  term  the  following  entry 
appears:  "Now,  on  thto  day  oon^es  the 
complalnantB,  by  their  solicitor,  and  in  open 
court,  and  in  the  presence  of  and  by  the 
consent  of  the  counsel  for  said  defendants, 
amwds  fbe  final  decree  heretofore  rendw- 
ed  in  this  cause,  so  as  to  make  the  said 
decree  against  the  Clttoen^  Bank  of  Louis- 
iana, in  place  of  the  dtlEens*  Bank  (tf  New 
Orleans,  in  Louisiana,  which  final  decree 
Is  of  record  on  page  451  In  chancery  record." 
This  entry  can  do  no  more  than  It  pur^ 
ported  to  do,  which  was  to  correct  a  misde- 
scription In  the  corporate  name  of  the  de- 
fendant In  the  suit  With  it  cwrected,  the 
void  decree  to  equally  void  against  It  In  Its 
correct  description  as  in  Its  incorrect  de- 
scription. Counsel  argue  that  the  oitry  is 
just  as  binding  as  If  It  read:  "It  to  or- 
dered, considered,  and  decreed  tbat  the  de- 
cree heretofore  entered  on  page  4S1  be, 
and  to  hereby,  made  and  ad(^>ted  as  the  de- 
cree of  Uiis  court*^  But  the  entry  to  ter 
from  pretending  to  such  effect  Doubtless 


counsel  In  that  ease  tboni^t  that  the  entry 
in  vacation  was  valid,  and  jHocured  the  cor- 
rection of  a  sl^ht  esTW  In  desa^tion.  snd 
nothing  more  can  be  imparted  Into  the  de- 
cree than  the  actual  order  Itself  Imparts  inte 
it 

8.  It  to  Insisted  that  even  if  thto  decree 
was  valid,  Onlbertson  and  Boynton  were 
innocent  purchases,  and  tiw  decree  passing 
title,  not  being  recorded  In  the  recorder"  ■ 
office  within  one  year,  was  not  ^ective 
against  them.  Klrby's  Dig.  I  447&  As  the 
court  holds  the  title  of  app^ant  to  valid, 
it  to  unnecessary  to  consider  thto  queetion. 
An  interesting  discussion  of  it  may  be 
found,  by  the  Court  of  Appeato,  In  Boyntoo 
V.  Haggart  120  Fed.  823,  57  a  O.  A.  SOL 

4.  Appellee's  evidence  of  actual  posses- 
sion to  Insufficient  to  create  title  under  sev- 
en years*  statute  of  adverse  possession. 
The  payment  of  taxes,  the  claim  of  owner- 
ship, and  the  exercise  of  fitful  and  dis- 
connected acts  of  possession  are  InanffldeDt 
to  create  title  by  adverse  possession.  The 
cutting  of  timbw  and  firewood  from  this 
place  did  not  evidence  the  continuity  of 
possession  and  hostile  and  notorious  hold- 
ing which  to  necessary  to  give  title.  Bingo 
V.  Woodruff,  48  Ark.  486;  Bcott  T.  Mills, 
49  Ark.  266,  4  B.  W.  908;  Brown  T.  Boc- 
quln.  57  Ark.  97,  20  a  W.  813;  Drlvw  v. 
Martin,  68  Ark.  561,  00  B.  W.  65t 

5.  Appellee  testifies  that  he  paid  the  tax- 
es every  year  from  the  time  he  got  his  col- 
orable title.  In  1880,  till  1902,  and  said  be 
would  attack  all  the  tax  receipts  he  could 
find.  He  attaches  tax  receipts  for  every 
year  claimed,  except  for  the  taxes  of  1898. 
That  year  he  falls  to  produce,  and  appel- 
lants produce  a  tax  receipt  for  that  year. 
Appellee  argues  that  the  payment  could  be 
proved  by  other  testimony  than  the  tax 
receipt  but  a  general  statement  of  pa;- 
meut  for  12  years  to  Iiunfficlent  to  over^ 
come  the  evidence  of  the  tax  receipt  pro- 
duced by  the  other  party.  Part  of  the  re- 
ceipts produced  were  for  the  west  half  of 
southeast  quarter  of  section  26,  Instead  of 
the  east  half  of  the  southeast  quarter;  and 
appellee  says  this  was  a  mtotake,  as  he  did 
not  own  the  west  half,  and  It  should  have 
been  the  east  half.  Thto  to  insuffldent  to 
give  tiUe  under  the  act  of  1889  (section  60S7, 
Klrby's  Dig.),  as  construed  in  Towson  v. 
Denson,  88  S.  W.  661. 

The  Judgment  la  reversed,  and  the  cause 
remanded,  with  directions  to  enter  a  de- 
cree in  favor  of  apptilanti. 


BOYNTON  et  al.  v.  ABHABRANNER. 

(Supreme  Court  of  Arkansas.    May  27,  1905k> 

Advbbsb  Pobsbssion— BZTBnT. 

Where  the  owner  of  certain  land  la  contro- 
versy did  not  have  possession  of  any  part  there- 
of when  defendant  took  posseaslon  and  beld  a 
part  thereof  adversely  for  a  period  suffictant  to 
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five  tltls  hj  mdvene  posaewion,  defendanfi  poa- 
■esBfon  extended  to  the  limit  of  his  gnxiX. 

[Ed.  Note. — For  caaei  In  point,  see  vol.  1« 
Gent.  Dig.  Adverse  Poseeesion,  |{  647-074.] 

Appeal  from  MlBSUclppl  Chancery  Court, 
Ghlckasawba  District;  Edward  D.^berlson, 

Chancellor. 

Action  by  C.  D.  Boyuton  and  others  against 
Thomas  Aataabranner.  From  a  Judgment  for 
defendant,  plaintiff!  appeal.  Affirmed. 

Driver  &  Harrlaoii,  for  appellants,  W.  T. 
iMnb  and  J.'  T.  OaatMi,  tar  iw^leo. 

WOOD,  J.  This  Is  a  suit  hy  appellants 
against  appellee  to  recover  and  qolet  title 
to  the  southwest  quarter  of  section  25,  town* 
ship  IS  north,  range  8  east,  In  Mississippi 
county,  Ark.  The  issues  In  this  esse  are  the 
same  as  in  No.  5,810  (decided  this  day)  88  S. 
W.  S66,  (pinion  by  Chief  Jtmtlce  Hill;  and 
the  facts  are  the  same,  except  on  the  ques- 
tion of  limitation.  Therefore  the  opinion  in 
ttiat  case  Is  cfmtrolling  in  this  on  all  Issues 
except  adverse  possession.  On  the  question 
of  adverse  possession  the  court  found  In  this 
case  "that  defendant  was  in  the  open«  noto- 
rious, actual,  adverse,  and  condnoons  posses- 
sion of  the  aforesaid  land  for  more  than  two 
rears  prior  to  the  filing  of  this  suit"  This 
finding  Is  not  clearly  against  the  weight  of 
the  evidence.  On  the  contrary,  it  has  the 
iweponderance  in  its  favor.  There  was  evi- 
dence tending  to  prove  that  40  acres  of  the 
land  were  deadened  In  1897.  A  portion  of  It 
had  been  cleared  for  three  years,  and  10 
acres  had  been  fenced  for  10  years.  Ten 
acres  were  cleared  In  1890,  and  two  crops 
were  made  on  It  before  the  suit  was  brought 
This  suit  was  begun  February  12.  1902;  the 
owner  not  having  possession  of  any  part 
when  the  appellee  took  possesalon  and  held 
adversely  a  part  Possession  under  the  law 
was  extended  to  the  limit  of  his  grant.  Grill 
T.  Hudson.  71  Ark.  390,  74  S.  Vf.  299;  Sparks 
T.  Fanls.  71  Ark.  U7,  71  8.  W.  256»  945. 

The  decree  Is  affirmed. 


BAILBT  V.  FRITZ  BROS. 

(Bnprwne  Court  of  Arkansas.    May  27.  1905.) 

PAarwEasmp  —  Bvidehce  —  STATDnirra  or 
Pabtrkr. 

On  an  Israe  of  partnership,  a  8tatem«it  of 
one  allied  partner,  made  In  the  absence  of  the 
other,  after  the  bringing  of  suit,  that  he  knew 

Elaintiff  flhonld  recover  of  the  absent  partner, 
ut  hoped  he  wonld  not  becanse,  if  the  latter 
had  to  pay  plaintiff,  he  would  force  the  speaker 
to  pay  niin,  was  iocompetent  as  arainst  Uie  ab- 
sent partner,  and  prejudicial  to  him. 

[Ed.  Note. — For  cases  In  point  see  voL  88, 
Cent  Dig.  Fartnership,  |  70.T 

Appeal  from  Circuit  Court.  Ashl^  Coun- 
ty; Zacharlah  T.  Wood,  Judge. 

Action  by  Fritz  Bros,  against  H.  F.  Bailey 
and  another.  From  a  Judgment  for  plaintiffs, 
defendant  Bailey  appeals.  Reversed. 

Bobt  B.  Craig,  for  appellant  Qeo.  W. 
Norman^  tas  appclloflfc 


BATTIiB,  J.  Frits  Bros,  brought  this  ac- 
tion against  R.  J.  McBrlde  and  H.  F.  Bailey 
on  a  promissory  note  which  Is  as  follows: 

't237.26.  Montrose.  Ark.  Nov.  22nd.  1900. 
February  1st  after  date  I  promise  to  pay  to 
the  order  of  Frits  Bros,  two  hundred  and 
thirty-seven  and  >B/iao  dollars,  at  Asbley 
Co.  Bank,  Arkansas,  value  received.  [Signed] 
R.  J.  McBrlde." 

They  alleged  In  their  complaint  that  the 
defendants,  being  partners  doing  business 
under  the  firm  name  and  style  of  R.  J.  Mc- 
Bride.  executed  to  them  the  note  sued  on 
for  goods  previously  purcliaBed  of  plaintiffs. 

Bailey  answered,  and  denied  that  be  and 
McBrlde  were  partners,  and,  as  sucti,  ex- 
ecuted the  note  sued  on,  and  that  be  was 
Indebted  to  plalntifls  in  any  sum  whatever. 

L.  P.  Thomas  testified  that  McBrlde  and 
Bailey  in  June,  1900,  at  Montrose,  Ark.,  told 
him  that  they  were  partners  doing  business 
in  the  name  of  R  J.  McBrlde,  and  that  he, 
as  agent  of  plaintiffs,  then  and  there  sold 
to  them,  as  such  partners,  5,000  Marguerite 
dgars,  and  tliat  they  thereafter  executed 
the  note  sned  on  for  the  amount  due  to  plain- 
tiffs on  account  thereof,  and  that  the  note 
belonged  to  blm. 

McBrlde  and  Bailey  testlfled  that  they  did 
not  tell  Thomas  that  they  were  partners,  and 
that  McBride  purchased  the  cigars  for  him- 
self, and  that  Bailey  was  not  Indebted  to 
plaintiffs  or  for  the  dgars. 

After  the  close  of  the  evidence  for  the  de- 
fendants, L.  P.  Thomas  testlfled.  over  the 
objections  of  the  defendants,  as  follows:  "At 
Parkdale.  in  this  county,  after  this  suit  was 
brought  R>  J*  McBride  said  to  me  he  did 
not  blame  me  a  bit  for  trying  to  make  my 
money  out  of  Bailey;  that  he  knew  I  ought 
to  recover  of  Bailey  tn  this  salt,  but  he 
hoped  I  would  not  because,  If  Bailey  had 
to  pay  me,  Bailey  would  force  McBride  to 
pay  him.  Ball^  was  not  ineaent  at  this 
conversation." 

McBride,  testifying,  denied  Hiat  he  made 
such  a  statement 

The  undisputed  evidence  In  the  case  show- 
ed that  the  note  belonged  to  L.  P.  Thomas. 

Plaintiffs  recovered  a  Judgment  against 
Bailey  for  $237.26.  and  3  per  cent.  Interest 
thereon  from  February  1,  1901.  The  style 
of  the  action,  i^ecedlng  the  Judgment 
follows:  "Frits  Bros,  for  Use  of  L.  P. 
Thomas  v,  R.  J.  McBrlde  and  H.  F.  Bailey." 
The  record  do^s  not  show  that  the  complaint 
was  amended.   Bailey  appealed. 

The  undisputed  evidence  shows  that  L.  P. 
Thomas  was  the  owner  of  the  note,  and  that 
Fritz  Bros,  were  not  entitled  to  recover 
thereon. 

The  testimony  of  Thomas  as  to  the  con- 
versation with  McBride  at  Parkdale  was  in- 
admissible. It  was  not  admitted  or  admis- 
sible tor  the  purpose  of  Impeachli^  Mc- 
Bride. as  no  foundation  was  laid  for  that 
purpose.  It  was  not  admissible  against 
BaUey.  because  the  atatemoit  made  hj  Uc> 

Digitized  by  Google 


670 


83  SOUTHWESTERN  BEPOBTSB. 


Bride  was  made  In  his  absence.  It  was 
prejudicial  to  Bailey,  because  It  tended  to 
show,  it  it  was  worth  anything,  that  he  was 
liable  for  the  debt  soed  for,  and  was  In  duty 
bound  to  pay  it  It  la  true  that  McBrlde 
denied  the  conversation,  but  It  was  still  be- 
fore the  jury,  depending  for  Its  force  and 
effect  upon  the  relative  credibility  of  two 
witnesses,  when  It  should  not  have  been  be- 
fore them  at  all.  Bailey  was  held  liable  for 
the  debt  How  far  this  Incompetent  testi- 
mony contributed  to  that  result,  we  cannot 
tell. 

Beverae  and  remand  for  a  new  trial. 


LOVEWELL  V.  BOWEN. 
ERODES  V.  DEIVEB. 
XSupreme  Court  of  Arkansas.    May  27,  1905.) 

1.  pLECTIONS— BAIXOTS— CUSTOnT. 

Under  Kirby's  Dig.  §  2838,  requiring  bal- 
lots cast  at  an  election  to  be  preserved  by  the 
election  commissioners  for  a  certain  period, 
unless  they  are  required  as  evidence,  in  whicti 
event  they  must  be  produced  in  court  from  an 
unbroken  package,  In  which  they  shall  be  re- 
tained while  being  preserved,  the  court  becomes 
the  proper  custodian  of  l>allot8  after  they  have 
once  been  produced  in  court,  and  the  subse- 
quent production  of  the  ballots  from  the  elec- 
tion commissioners  is  not  a  production  from 
the  proper  custodian,  sach  as  to  aathorize  pre- 
snmptions  of  official  regutarily  on  account  of 
the  source  of  their  production. 

2.  Same— CoMTEST. 

In  an  election  contest,  the  ballots  of  a  cer- 
tain township  were  produced  from  the  chair- 
man of  the  elecUon  commissioners,  although 
aiey  had  previously  passed  under  the  control 
of  the  court,  which  had  thus,  by  Kirby's  Dig. 
{  2iB38,  become  their  proper  custodian.  This 
chairman  was  a  strong  partisan  of  one  of  the 
contestants,  and  had,  according  to  the  evidence, 
used  improper  means  to  inSuence  the  result  of 
the  election.  No  evidence  was  offered  of  the 
identity,  in  untampered  form,  of  the  ballots 
produced  with  those  cast,  and  on  a  previous 
hearing  no  irregularity  bad  been  noted  in  the 
ballots  from  the  township  In  question,  whereas 
the  ballots  produced  were  fatally  defective,  in 
that  they  did  not  have  the  initials  of  one  of  the 
judges  thereon,  as  required  by  statute.  Beld, 
that  the  ballots  could  not  be  deemed  the  iden- 
tical original  ballots,  in  untampered  form,  so  as 
to  authorise  the  returns  from  the  townulip  in: 
question  to  be  thrown  out 
8.  SAini— Evidence. 

Kirby's  Dig.  6  2861,  requiring  evidence  in 
election  contents  to  be  taken  by  deposition.  Is 
exclusive  of  other  methods,  and  precludes  the 
hearing  of  oral  testimony  of  judges  of  election 
to  sustain  the  returns. 

[EA.  Note. — For  cases  In  point,  see  voL  IS, 
Cent.  Dig.  Elections,  i  288.] 

4.  Saue— Eleohor  Distbiotv 

Wliere  for  many  years  lines  recognised  by 

the  election  judges  bad  been  universally  acted 
upon  in  elections  as  the  true  township  lines, 
votes  cast  in  accordance  with  and  reliance  on 
such  lines  would  not  be  excluded  because  they 
were  not  the  true  lines,  and  the  votes  were  ac- 
taally  cast  in  the  wrong  township. 

Appeal  from  Circuit  Court,  Mississippi 
County;  Felix  G.  Taylor,  Judge. 

Election  contests  by  J.  W.  Ithodes  against 
a  S.  Driver,  and  by  John  A.  Loveweli 
against  Sam  Bowen.  From  judgments  tox 
conteetees,  contestants  appeal.  Bevarsed. 


James  M.  Greer,  S.  S.  Semmes,  Geo.  W. 
Thomasson,  John  M.  Bose,  and  Chas.  G.  Cole- 
man, for  appellants,  cited,  inter  alia,  TuJlos 
V.  Lane,  45  La.  Ann.  333,  12  South.  508;  Peard 
v.  State,  34  Neb.  372.  51  N.  W.  828;  Baker 
V.  McCoy^5  Ohio  Dec.  573;  Davis  t.  Moore, 
70  Ark.  240,  67  S.  W.  311. 

Driver  &  Harrison  and  Berry  &  Stiafer,  for 
appellees. 

HILL,  G.  J.  These  consolidated  cases  in- 
volve contests  over  the  ofBces  of  sheriff  and 
clerk  of  Mississippi  county.  This  Is  the  sec- 
ond appeal.  The  first  a[q;>eal  is  reported  as 
Bhodes  V.  Driver,  09  Ark.  601,  64  S.  W.  272. 
The  case  was  reversed  on  the  former  appeal 
for  not  discrediting  and  disregarding  the  re- 
turns from  Fletcher  township,  and  remanded, 
with  directions  to  allow  the  parties  litigant 
to  take  additional  evidence,  if  desired.  Huch 
additional  evidence  was  taken,  and  the  court 
adjudged  that  Bowen  and  Driver  were  elect- 
ed sheriff  and  clerk,  respectively,  and  their 
opponents  appealed. 

In  summarizing  the  result  of  the  votes, 
and  the  various  contentions  over  the  votes  In 
different  townships,  the  appellees  make  this 
statement:  "With  Pecan  included  and  Tn^ 
excluded.  Driver's  vote  would  be  780,  less  83. 
the  vote  given  him  by  the  returns  in  Troy; 
making  a  total  of  697  in  the  whole  county. 
The  foregoing  computation  gives  Loveweli 
a  majority  of  2  votes,  and  Driver  a  majority 
of  48,  in  the  whole  county."  The  appellant 
attacks  many  of  the  votes  included  in  this 
summary,  but  for  the  purpose  of  this  opinion 
this  will  be  taken  as  a  basis  from  which  to 
discuss  the  effect  of  the  rulings  of  tbe  court 
on  some  of  the  questions  presented, 

1.  Should  Pecan  township  be  included  In 
the  returns?  Tbe  appellees  thus  state  the 
situation  In  regard  to  the  facts  and  ruling  on 
this  township:  "Upon  the  second  trial  of  this 
cause  in  the  circuit  court,  while  examining 
the  pollbooks  and  ballots  of  Pecan  township, 
it  was  discovered  by  the  conteatees  [appd- 
lees]  that  none  of  the  ballots  cast  In  this 
precinct  bore  the  Initials  of  one  of  the  Judges; 
as  required  by  the  statute.  It  was  thereupon 
moved  by  counsel  for  conteatees  that  tbe  re- 
turns from  Pecan  township  be  alraclE  out 
and  disregarded.  This  motion  was  after- 
wards sustained  by  tbe  court  Tbe  returns 
from  Pecan  township  gave  Loveweli  61, 
Bhodes  65,  Bowen  11,  and  Driver  8."  In  the 
former  trial  these  ballots  were  introduced  In 
evidence,  were  examined  by  the  circuit  judge 
and  passed  to  the  respective  attorneys,  and 
their  agreement  with  the  pollbooks  tested. 
They  were  produced  at  this  trial  by  the  chair- 
man of  the  board  of  election  commissioners, 
and  it  was  found  that.  Instead  of  having  the 
Initials  ot  one  of  the  judges  upon  them,  they 
bad  a  mark  like  this:  #.  Section  2838,  Kir- 
by's  Dig.,  provides  that  the  election  commis- 
sioners shall  preserve  for  a  period  of  six 
months  the  ballots  cast  at  an  electira,  and 
after  that  period  destroy  Owm,  vdeas  tb^ 
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are  notified  of  a  civil  suit  or  criminal  prose- 
cution where  they  vrill  be  required  as  evi- 
dence. In  which  event  they  must  be  produced 
in  court  from  an  unbroken  package,  In  whleb 
they  shall  be  contained  while  being  preserv- 
ed. The  control  of  the  election  commission- 
ers over  the  ballots  ceases  when  tbey  pro- 
duce tbem  In  court-  Then  they  become  evl- 
dence  In  the  cause,  and  pass  under  the  do- 
minion and  control  of  the  court.  Hence  it 
follows  that  the  production  of  these  ballots 
from  the  election  commissioners  after  they 
had  been  turned  Into  court  was  not  from  the 
proper  custodian  of  them,  and  no  presump- 
tions of  official  regularity  can  be  indulged  on 
account  of  the  source  whence  produced.  This 
election  officer  was  admittedly  a  stroi^  parti- 
san of  the  appellees  in  the  election,  and  there 
is  evidence  tending  to  prove  that  he  used 
whisky  and  other  improper  means  to  influ- 
ence voters,  and  that  he  attempted  to  bribe 
the  county  judge  while  the  contest  was  pend- 
ing before  him.  No  sworn  evidence  from  him 
is  found  that  these  ballots  were  in  the  con- 
dition shown  on  this  trial  when  he  received 
tbem.  Tbe  appellees  seemingly  rested  entire- 
ly ui>on  their  production  by  the  election  com- 
missioner being  sufficient  to  prove  tbeir  gen- 
unlneness  and  Integrity.  That  proof  failed 
to  apply,  and,  no  testimony  of  their  genuine- 
ness and  Integrity  and  unchanged  condition 
being  offered,  this  question  rests  entirely  up- 
on the  ballots  themselves,  as  produced  by  this 
election  officer.  In  view  of  -the  evidence  ad- 
duced against  him,  no  presumptions  can  be 
indulged  in  their  favor.  The  fact  that  tbey 
passed  through  tbe  hands  and  under  the  in- 
spection of  the  circuit  Judge  and  the  attorneys 
for  both  Hides  without  discovering  this  fatal 
defect  Is  a  circumstance  against  them,  and 
this  Is  especially  so  in  this  case,  because  tbe 
attention  of  court  and  counsel  was  then  fo- 
cused on  defective  markings  of  ballots  by 
the  Judges,  as  that  was  one  of  the  vital  ques- 
tlmis  presented  in  regard  to  Fletcher  town- 
ship at  tbe  time  these  ballots  were  first  being 
examined.  The  court  is  of  opinion  that  tbe 
drcnlt  court  did  not  have  legally  sufficient 
evidence  that  these  were  the  identical  original 
ballots,  in  nntampered  form,  to  exclude  Pecan 
towDsblp,  and  therefore  In  the  calculation  It 
should  be  Included. 

2.  As  to  Troy  township.  The  Integrl^  of 
the  returns  from  this  township  was  success- 
fully Impeached.  It  Is  unnecessary  to  review 
the  evidence  on  that  subject,  because  the  ap- 
pellees evidently  recognized  that  fact,  and 
on  tbe  trial  produced  the  oral  testimony  of 
the  Judges  of  election  to  sustain  tbe  returns. 
The  appellant  objected  to  the  Introduction 
of  oral  testimony.  If  the  oral  testimony  was 
pr<^>er)y  admitted,  then  there  is  legally  suffl- 
cloit  evidence  to  sustain  the  finding  of  the 
tilal  court  In  Including  It  in  the  count  for 
appellees;  otherwise  there  Is  not.  In  Davis 
V.  Moore,  70  Ark.  240,  67  8.  W.  311,  this  court 
held  that  the  section  2861,  Elrby's  Dig.,  pro- 
viding for  the  evidence  In  election  contests 


to  be  taken  by  depositions,  was  exclusive  of 
all  other  methods  of  taking  testimony  in  these 
cases,  and  the  terms  of  the  statute  on  tbe  sub- 
ject were  mandatory.  It  is  Insisted  that 
this  decision  should  not  be  foUosved.  The 
case  was  decided  after  mature  consideration, 
and  two  of  the  Judges  dissented.  If  tbe  ques- 
tion was  presented  as  an  original  proposition, 
taking  the  individual  Tiei\'s  of  the  Judges 
now  constituting  the  court,  it  might  receive 
a  different  construction.  It  establishes  a  rule 
of  practice,  and  was  decided  prior  to  this 
trial,  and  it  cannot  be  said  that  the  rule  es- 
tablished is  a  bad  one,  or  that  It  works  un- 
justly; and  the  court  declines  to  orerrule 
that  decision.  That  necessarily  excludes  the 
returas  from  Troy  township. 

S.  Oral  testimony  was  also  admitted  on  the 
question  of  township  lines,  and  by  It  28 
votes  in  Monroe  township  and  7  votes  In 
Fletcher  township  were  proved  to  have  been 
cast  by  parties  living  without  the  townships. 
The  court  erred  In  excluding  these  votes  In 
Monroe  township  for  another  reason.  While 
the  township  lines  were  proved  by  tiie  oral 
testimony,  yet  It  was  shown  that  for  many 
years  tbe  lines  recognized  by  tbe  election 
Judges  In  this  Instance  had  been  universally 
acted  upon  as  the  true  Hues  of  the  tovmshlp. 
Under  such  circumstances,  the  voters  should 
not  be  disfranchised  on  account  of  universal 
ignorance  of  the  true  technical  lines.  If  au- 
thorities are  needed  on  this  proposition,  those 
cited  In  appellants'  brief  will  be  foimd  to 
sustain  It  These  conclusions,  using  tbe  basis 
of  appellee's  calculation  above  given,  elect 
appellant  Lovewell  37  yotes  over  Bowen, 
and  leaVe  Driver  a  majorl^  of  13  votes  over 
Rhodea 

4.  On  the  former  appeal  the  court  said: 
"The  contesteea  have  shown  that  several  hun- 
dred electors  of  Misaissippl  county  had  their 
poll  tax  paid  by  others,  and  that  they  were 
not  qualified  electors.  But  they  bave  only 
shown  that  about  116  of  these  voted,  and 
these  are  all  that  we  could  consider  In  the 
court  The  proof  shows  that  of  these  Rhodes 
received  107,  while  Driver  received  9,  and 
that  Lovewell  received  106,  while  Bowen  re- 
ceived 8.  In  the  summary  of  appellees  above 
quoted,  107  votes  are  excluded  from  Rhodes, 
and  106  from  Lovewell,  on  this  account  Ap- 
pellees contend  that  ttds  is  Justified  by  the 
torm&r  evidence  and  this  statement  from  the 
opinion.  The  opinion  did  not  intend  to  es- 
tablish this  as  a  fact  beyond  proof  to  the 
contrary  In  tbe  new  trial,  but  merely  stated 
tbe  situation  as  then  developed,  and  leave 
was  given  for  new  evidence  to  be  adduced  on 
all  points.  On  tbe  second  trial  of  this  cause 
many  electors  Included  In  said  106  and  107 
lists  excluded  by  the  testimony  then  before 
this  court  took  tbe  witness  stand  and  testi- 
fied that  they  authorized  the  payment  of 
their  poll  tax  by  tbe  parties  who  paid  them, 
or  afterwards  ratified  the  payment,  in  good 
fatth.  and  repaid  the  amount  Many  were 
proved  to  be  tenants  whose  taxes  were  paid 

Digitized  by  Google 


673 


88  SOUTHWESTERN  REPOBTBIL 


lATB. 


by  tbeir  landlords,  and,  with  their  consent, 
charged  to  th61r  accounts,  and  paid  ont  of 
their  crops  when  gathered.  When  payment 
by  others  Is  valid,  and  when  invalid  is  dis- 
cussed and  the  line  clearly  marked  in  Whit* 
taker  t.  Watson,  68  Ark.,  555,  60  S.  W.  652. 
Gonnsel  differ  as  to  the  exact  Dumber  prop- 
erly proved  under  this  rule,  but  an  exact 
estimate  is  not  necessary,  for  there  can  be 
no  doubt  that  more  than  sufflclent  were  ful- 
ly proved  to  have  been  paid  in  good  faith 
through  others  to  wipe  ont  the  apparent  ma- 
jority of  13  for  Driver,  and  give  Rhodes  a 
majority  over  him,  and  to  Increase  the  ma- 
jority already  shown  of  Lovewell  over  Bowen. 
Appellant  also  proved  many  Illegal  votes 
which  were  cast  on  "gift  receipts,"  as  th^  are 
called  In  the  record,  to  have  been  cast  for 
Bowen  and  Drlvor.  A  discussion  and  calcu- 
lation of  them  is  unnecessary,  as  these  con- 
clusions call  for  a  reversal  of  the  case. 

Other  questions  are  presented  and  argued, 
but  It  is  not  thought  that  it  Is  necessary  to 
discuss  th^,  because  no  new  qneflttoiu  of 
law  are.  Involved. 

The  case  la  reversed  and  remanded,  with 
directlona  to  grant  appellees  a  new  trial. 


AMERICAN  CENT.  INS.  CO.  v.  NOE. 
(Supreme  Conrt  of  ArkaosaB.    May  27,  190S.) 

1.  iRsnuHox  —  YALvm  PoLioiBS  —  Total 
Loss— Aonons. 

Under  Klrby's  Dig.  |  4375,  declaring  that 
a  fire  Insarance  policy,  in  case  of  total  loss  of 
the  property  Insured,  shall  be  considered  a  liq- 
uidated demand  for  the  full  amount  of  the  pol- 
icy, the  value  of  a  house  wholly  destroyed  by 
fire  is  not  open  to  evldeace  in  an  action  on  the 
policy  covering  the  same. 

[Ed.  Note.— For  cases  in  pi^t,  M«  T<d.  28, 
Cent.  Dig.  Insurance,  I  1276.J 

2.  Same— AcTioH  on  Policy— Vaiub  of  Pbop- 

■BTr--SDBlUSBZOR  OT  XSStTS. 

In  an  action  on  an  insurance  policy,  where 
the  evidence  of  the  value  of  the  property  de- 
stroyed Is  uncontradicted,  and  is  given  withoat 
objection,  and  without  the  witness  being  sub- 
jected to  cross-examination,  the  question  of 
valoe  need  not  be  submitted  to  the  Jury,  ad- 
thOD^  the  evidence  thereof  Is  general  In  char- 
acter, and  the  witness  does  not  show  himself 
qualified  to  testify  thereto. 

[Ed.  Note. — For  cases  In  point,  see  voL  46, 
Gent.  Dig.  Trial,  |  838.] 

8.  SaHE— LllCITATIOir  01-  AOnON— PSOVIBIONS 
OP  POLICT.  * 

Under  the  express  provisions  of  Klrby's 
Dig.  8  4381,  if  plamtiff  in  an  action  on  an  in- 
surance policy  suffers  nonsuit  he  may  commence 
a  new  action  within  one  year  after  sucb  non- 
suit, notwithstanding  stipulatlraia  tai  the  policy 
of  insurance  to  the  contrary. 
4.  Same  —  Total  lioss  —  CoNBTiruoTiOR  o» 

POLICT. 

Where  a  building  covered  by  an  insurance 
policy  was  wholly  destroyed  fire,  with  the 
pxroption  of  a  glass  door,  which  was  crushed 
after  Its  removal,  the  losR  was  a  total  one  with- 
in the  meaning  of  the  policy. 

[Ed.  Note. — For  cases  in  point,  see  vol.  28, 
CenU  Dig.  Insurance,  {  1266.] 

Appeal  from  Circuit  Court,  FtUtoa  Coun* 
ty;  John  B.  McOaleb,  Judgfc 


Action  by  T.  D.  Noe,  as  special  admlnifr- 
trator  of  Ula  Mitchell  (formerly  Ula  Rob- 
inson), against  the  American  Central  In- 
surance Company.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Affirmed. 

Sam  H.  Davidson,  Sh^rd  Barely,  and 
Tfaos.  T.  Fanntelroy,  for  v>p^laiit.  OhUL 
B.  Blmore  and  J.  B,  Baker,  Ua  ajtj/eUea, 

HILL,  O.  J.  The  Insurance  company  Is- 
sued a  policy  of  Are  insurance  to  Mrs.  Ula 
Robinson  (afterwards  Mrs.  Mitchell)  upon 
her  dwelling  house  and  household  and 
kitchen  furniture.  The  policy  was  for  $1,- 
000  on  the  house  and  ^400  on  the  furniture. 
In  consideration  of  a  single  premium  of 
917.50.  During  Its  life  the  house  and  part 
of  the  furniture  were  destroyed  by  fire. 
Proofs  of  loss  were  sent  to  the  company 
within  the  stipulated  time  required  1^  the 
policy.  The  proofs  were  made  upon  the 
forms  furulshed  by  the  company,  and  were 
in  substantial  compliance  with  the  terms 
of  the  policy,  and  seem  to  be  full  and  com- 
plete. The  company  objected  to  them  as 
incomplete  and  unsatisfactory,  and  declined 
to  accept  them  for  these  reasons:  They  did 
not  give  copy  of  written  portions  of  the 
policy,  or  all  the  descriptions  in  the  policy; 
a  conflict  was  stated  to  exist  in  the  valua- 
tion of  the  bouse;  and  failed  to  show  de- 
preciation in  the  building.  Then  a  demand 
Is  made  to  produce  tor  examination  booka 
of  accounts,  bills,  vouchers,  invoices,  etc., 
relating  to  half  dozen  articles  of  honsehold 
goods,  etc.,  including  the  Family  Bible  and 
the  Criminal  Code  of  Arkansas.  ObJecti(»i 
was  further  made  to  the  Insufficiency  ot 
the  statements  as  to  the  origin  of  the  Are, 
the  proofs  merely  stating  it  was  unknown, 
and  the  company  Intimated  that  she  bad 
knowledge  of  circumstances  which  required 
explanation.  In' reply  to  this  Mrs.  Robin- 
son requested  a  return  of  the  proofs,  which 
were  sent  her.  The  matter  rested  for  about 
a  year,  when  a  demand  was  made  by  Mrs. 
Robinson  for  arbitratlcm  and  appraisement, 
and  fullo*  and  more  explicit  proofs  were 
salt  Nothing  was  done  by  the  ctmpany, 
and  this  suit  was  brought  Various  de- 
fenses. Including  all  the  matters  above  re- 
ferred to  (exc^t  no  charge  was  made  that 
Mrs.  Robinson  caused  or  connived  at  the 
fire),  were  interposed.  Other  defenses, 
which  are  settled  against  the  company  by 
the  statutes  of  ttils  state,  were  also  lntN>- 
posed.  On  the  trial  Mrs.  Mitchell  snd  her 
father  were  the  only  witnesses.  They  prov- 
ed the  destruction  of  the  house  by  fire.  Its 
value  to  be  from  $1,300  to  $1,500,  and  Mr. 
Robinson,  the  father,  testified,  "The  loss  on 
the  personal  property  was  $298."  He  show- 
ed that  he  had  assisted  his  daughter  in 
making  the  proofs  of  loss  and  placii^E  the 
value  on  the  persoual  property.  This  sum 
was  the  aggregate  of  the  values  plaoed  on 
the  nrtons  items  la  tba  proofs  of  Ion,  Ko 
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objection  was  made  to  this  evidence,  and 
no  CT08»«xamInatlon  of  the  witness  to  sliow 
Ilia  familiarity  or  anfamlllarity  with  the 
property  or  Its  market  yalue;  no  cross- 
examination  to  develop  npon  what  basis 
he  made  the  estimate  was  bad.  At  the  con- 
clusion of  this  testimony,  and  npon  it  and 
the  correspondence  between  the  parties,  the 
<.-onrt  directed  the  Jury  to  find  a  verdict  for 
$1,298  and  intoest 

1.  The  first  point  nrged  for  a  reversal  is 
that  the  qnestion  ct  value  should  have  been 
aent  to  the  Jnry  for  determination.  This 
argument  is  chiefly  based  on  a  lack  of  qual- 
ification of  the  witnesses  to  testify  as  to 
the  value  of  the  house  and  the  fact  that  It 
was  put  between  $1,300  and  $1,500.  The 
qnestion  of  valne  of  the  house  was  not 
open  to  evidence.  Section  4375,  KIrby'a 
Dig.,  ma&es  the  amount  of  the  policy  on 
the  honse  a  liquidated  demand.  This  was 
evidently  overlooked,  by  the  insurance  com- 
pany in  its  demands  and  in  its  present  In- 
sistence.  The  value  of  the  personal  prop- 
erty was  proved  by  Mr.  Boblnson  In  the 
general  statement  above  quoted,  which  was 
not  objected  to.  The  company  could  have 
required  him  to  have  first  proved  his  knowl- 
edge of  the  property  and  its  market  value, 
and  could  have  cross-examined  him  to  show 
the  IzKorrectnesa  of  his  valuation,  to  Im- 
peach the  truth  or  accnracy  of  his  esti- 
mates, and  may  have  shown  by  such  cross- 
examlnation  a  doubt  of  the  absolute  valua- 
tton  placed  on  the  property.  In  such  event 
It  would  have  been  error  to  have  directed  a 
verdlcl;  for  the  determination  of  the  value 
wouUI  tben  have  been  a  questlfm  exclusive* 
ly  within  the  province  of  the  Jury.  But  a 
Jury  cannot  be  permitted  to  arbitrarily  dis- 
regard the  sworn  testimony  of  a  witness 
which  Is  uncontradicted,  and  bears  upon  its 
face  no  fact  impeaching  dtheor  Its  verl'^  or 
accuracy.  In  this  case  there  wu  abscdute- 
ly  notblng  to  Impair  the  force  of  ttis  testi- 
mony, sad  therefwe  there  was  no  error  In 
Instnicting  a  verdict 

2.  Sirw  Is  assigned  In  pwmittlng  re- 
covery on  1h«  policy  in  an  action  begun 
more  than  one  year  after  the  flie,  contrary 
to  a  danse  in  the  policy.  The  c(»iq>lalnt 
allies  and  the  answer  admits  that  suit  was 
filed  within  a  year»  and  a  nonsuit  taken 
in  that  suit,  and  this  suit  filed  within  a  year 
tbereafter.  This  brought  the  action  within 
section  48S1,  Klrby*s  Dig. 

3.  A  question  Is  raised  as  to  the  total 
loss  of  the  building.  The  uncontroverted 
evld«ice  is  that  all  of  It  was  lost  except 
a  glass  front  door,  which  was  crushed  after 
removal.  This  was  a  total  loss  wlttiln  tbe 
meaning  of  the  policy.  4  Joyce,  Insurance 
{  3029. 

4.  Other  qnestions  are  incidentally  raised, 
but  they  are  not  regarded  as  suflSdently 
substantial  to  call  for  discussion. 

The  Judgment  is  affirmed. 


THiLAB  r.  HBNBT. 
(Sapreme  Court  of  Arkaosaa.   Hay  27,  1909.) 

1.  CoNSTBUOTiVK  Trubto— Pasol  BvxnsNOK. 

Though  a  constructive  trust  may  be  prov- 
ed by  parol,  the  evidence  Is  Insufficient  unless 
"it  is  full,  clear,  and  convindng." 

2.  SAin— SumonRcrr. 

Evidwce  fteM  Insoffielent  to  establish  a 
constructive  trust  of  land  pnrchaaed  at  a  fore- 
closure  sale. 

Appeal  from  Drew  Chancery  Court;  Mai^ 
CUB  L.  Hawkins,  Chancellor. 

Action  by  T.  B.  Henry  against  T.  F.  Til- 
ler, In  which  Mis.  Sue  M.  Henry  filed  a  cross- 
complaint  From  an  adverse  decree,  de- 
fendant Tillar  appeals.  Reversed. 

a  H.  Taylor  and  W.  S.  McCain,  for  appel- 
lant. Bridges  &  Wooldridge  and  Wells;  Wll- 

llamsoD  &  Cotham,  for  appellee. 

HILL,  a  J.  T.  B,  Henry  and  J.  T.  Dun- 
can were  partners  in  business  under  the  firm 
name  of  Duncan  &  Henry.  Henry  died, 
leaving  Mrs.  Sue  M.  Henry,  his  widow,  and 
Claude  Henry,  their  son.  Duncan  to  a 
brother  of  Mrs.  Henry,  and  after  her  hus- 
band's death  looked  after  her  affairs.  T.  F. 
Tlllar  was  a  neighbor  and  friend  of  tbe 
Henrys — a  business  man  and  a  planter.  The 
firm  of  Duncan  &  Henry  owed  considerable 
money,  but  Henry  owned  considerable  prop- 
erty, both  real  and  personal,  but  the  estate 
had  no  cash  to  meet  present  demands.  The 
real  estate  consisted  of  three  places— the 
Henry  place,  or  home  place,  consisting  of 
over  500  acres,  of  which  nearly  300  was  in 
cultivation;  the  Gninn  place,  of  about  700 
acres,  of  which  about  100  acres  was  In  cul- 
tivation; and  the  Boane  place,  160  acres,  of 
which  40  was  in  cultivation.  Mrs.  Henry 
was  administratrix  of  her  husband's  estate. 
The  Gulnn  and  Roane  places  were  under 
mortgages.  The  mortgages  were  foreclosed, 
and  the  properties  sold  at  commissioner's 
sale  January  28,  1893,  and  bought  by  Tlllar. 
for  about  $1,450  for  the  two  places.  Deeds 
were  duly  executed  to  him.  On  April  1, 1893, 
the  Henry  or  home  place  was  sold  at  admin- 
istratrix's sale,  subject  to  the  widow's  dower. 
Duncan  requested  Tillar  to  buy  this  prop- 
erty for  Mrs.  Henry's  benefit.  He  went  to 
the  county  seat  to  attend  the  sale,  and  found 
the  representatives  of  tbe  creditors  there, 
expecting  to  buy  the  place  to  protect  their 
debts.  They  regarded  the  estate  as  solvent, 
and  expected  to  work  their  debts  out  through 
regular  course  of  administration.  Tlllar  en- 
tered into  negotiations  with  them,  and  ef- 
fected an  agreement  by  which  he  purchased 
all  the  claims  at  par;  the  creditors  giving 
him  one  and  two  years'  time  on  the  payment 
When  this  agreement  was  reached,  the  prop- 
erty was  then  sold,  and  Tlllar  purchased,  and 
at  once  announced  be  was  purchasing  for 
Mrs.  Henry.  There  U  no  dispute  as  to  his 
purchase  of  the  place  for  her  benefit;  he  to 
retain  possession  and  use  of  it  until  the 
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place  repaid  his  expenditures,  and  thea  to 
turn  It  over  to  her  and  her  son.  Abont  the 
last  of  1901  or  early  In  1902  Tlllar  brought 
suit  against  Duncan  on  a  Judgment  against 
Dnncan  ft  Henry  which  he  bad  purchased. 
The  mlt  waa  brought  just  befwe  the  Judg- 
ment would  be  barred  by  llmltationB.  Dan- 
can  filed  a  cross-complaint  against  Tlllar,  al- 
leging that  Tlllar  bought  the  three  places 
pursuant  to  an  agreement  with  him  to  the 
effect  that  be  would  purchase  these  places 
In  his  own  name,  and  hold  them  in  trust  to 
pay  the  debts  of  Duncan  &  Henry— the  re- 
mainder orer  to  Mrs.  Henry  and  her  son — 
and  that  the  rents  and  profits  and  aalea  bad 
been  sufficient  to  pay  off  all  the  indebted- 
ness, including  tbe  Judgment  sued  on.  Bfn. 
Henry,  on  the  same  day  this  cross-complaint 
was  Terlfled,  filed  In  behalf  of  herself  and 
son  a  suit  In  equity  to  the  same  ^ect  The 
cases  wen  consolidated  In  cbanceiy  and 
tried  together,  with  the  result  that  Tlllar 
was  held  a  trustee  for  all  three  places,  and 
an  account  stated  accordingly.  To  reverse 
that  decree  he  has  appealed,  but  does  not 
appeal  trom  the  decree  as  to  the  Henry 
place,  nor  the  accounting  in  regard  thereto; 
averring  that  he  always  held  that  subject 
only  to  rebnbnrsement,  which  is  accorded 
him  In  the  decree,  nierefore  the  only  ques- 
tion presented  to  as  to  whether  he  shoold  be 
held  as  trustee  for  the  Oulnn  and  Boane 
places. 

The  substance  of  the  erldence  Is  as  fol- 
lows: Duncan  says  that  on  the  27th  of 
January,  188S,  ttie  day  before  the  chancery 
sales  Of  these  places,  at  the  village  of  Tlllar, 
he  made  an  agreement  with  Tlllar  by  which 
Tlllar  waa  to  buy  In  the  places,  pay  the 
probated  dalnu,  and  hold  Uie  real  estate  as 
security  until  he  got  bta  money  back;  that 
tliere  was  no  agreement  as  to  Interest,  bnt 
he  expected  Tillar  to  get  10  per  cent  Dun- 
can says  that  prior  to  this  be  had  a  promise 
from  a  gentleman  In  Montlcello,  of  means, 
to  let  htan  have  $4,000  to  pay  off  the  claims, 
but  Mrs.  Henry  preferred  dealing  with  Tll- 
lar, and  when  he  made  this  arrangement 
with  Tlllar  he  dropped  the  other  matter, 
"nilar  did  not  attend  the  sale,  but  Duncan 
says  he  carried  a  note  from  him  to  Judge 
W.  T.  Wells,  who  was  attending  to  Mrs. 
Henry's  administration  matters,  and  also 
foreclosing  these  mortgages,  to  buy  In  the 
land  In  his  (Tlllar's)  name  for  Mrs.  Sue 
Henry,  but  not  to  pay  over  $1,500.  The 
lands  were  bid  in  nt  a  price  slightly  under 
$1.SOO  Xry  Judge  Wells,  and  the  purchase 
money  paid  by  Tillar,  and  the  deeds  made 
to  him.  Judge  Wells  testifies  that  he  does 
not  remember  whether  Tlllar  was  present, 
or  not,  at  the  sale;  has  an  Impression  that 
puncan  was  there,  and  Tlllar  was  not  He 
Is  not  certain  that  he  bid  In  the  lands  for 
Tlllar;  thinks  It  likely  be  did  so;  and  his 
recollection  Is  that  he  rereived  a  note  or 
message  from  Tlllar,  but,  if  a  note,  he  can- 
not produce  It,  for  It  la  either  lost  or  de- 


stroyed. His  impression  was  that  In  hay- 
Ing  the  Henry  lands  there  was  some  under- 
standing between  Tlllar  and  Mrs.  Henry 
that  Tlllar  was  buying  to  assist  bar.  Tlllar 
positively  denies  any  agreement  with  Dun- 
can about  the  purchase  of  these  places  In 
January,  and  says  when  he  bought  at  these 
sales  he  had  no  thought  of  afterwards  buy- 
ing at  the  probato  sale  the  Henry  place;  that 
he  bought  the  Henry  place  pursuant  to  re- 
quest of  Duncan,  and  told  Airs.  Henry  of 
the  arrangement  immediately  afterwards, 
and  was  always  ready  to  fulfill  It  His  ver- 
sion of  the  purchase  at  the  January  sales 
is  that  he  wrote  a  letter  to  Judge  Wells  by 
mail,  prior  to  the  sales,  to  buy  the  lands  for 
him,  but  not  to  pay  exceeding  |1,S00  for  both 
places.  He  denies  positively  any  agreem«)t 
with  Duncan  or  Mrs.  Heary  about  them.  He 
details  his  agreement  with  the  creditors,  and 
the  purchase  on  April  ist  of  the  home  place; 
but,  as  there  Is  no  dispute  over  that  matter, 
it  to  not  necessary  to  further  refer  to  It 
other  than  to  say  that  hto  statement  In  fills 
regard  comports  with  the  other  witnesses. 
Ura,  Henrys  testimony  tturows  but  little.  If 
any,  light  on  the  question.  Her  whole  testi- 
mony leaves  doubt  whether  she  regarded 
Tlllar  aa  trustee  for  all  the  landa,  or  the- 
home  place  only.  As  her  InformatliMi  was 
derived  from  Duncan,  stronger  corroboration 
of  hla  testimony  would  be  expected  than  Is 
found  In  thto  evidence.  She  asked  him  for 
a  statement  of  her  account  In  1898.  and  be 
furnished  an  Itemized  account  of  the  Henry 
place,  brought  to  April  1,  1808.  Appellee 
claims  two  Items  in  it  acknowledged  credits 
arising  from  the  Oulnn  and  Boane  places. 
These  grew  out  of  rents  collected  from  two 
negroes  to  whom  Henry  had  naUA  small 
tracte  In  his  lifetime.  One  had  a  dealing 
right  on  the  line  between  the  home  place  and 
the  other,  and,  of  the  other,  It  to  doubtful 
which  tract  It  came  flnm.  TtOar  testUed 
that  he  tiiought  these  tracto  were  on  tiw 
Henry  place,  and  they  had  bcm  so  treated, 
and  he  continued  to  do  so,  and,  if  they  were 
not  be  simply  made  a  mlatake  agntaiBt  him- 
self in  charging  himself  wMi  rente  of  them. 
He  cec^ved  rents  from  other  tenanto  on  both 
places  for  five  years,  and  received  a  huge 
sum  from  the  sales  of  a  cyprees  brake,  and 
received  money  and  notes  from  ottier  sales. 
If  he  intended  to  recognise  a  trust  against 
these  two  places,  it  to  inconceivable  that  b« 
should  do  so  by  charging  himself  with  tbe 
rent  from  tbese  two  negroes,  and  omit  to 
charge  all  other  receipts  from  the  pUcM. 
The  statement  Including  these  errors,  If  er 
rors  tbey  be.  Is  strongly  corrobmtlTe  of  Tll- 
lar's evidence.  In  the  nine  years  of  the  al- 
leged trust  It  was  the  <mly  account  called 
for,  and  only  one  conversation  between  bim 
and  Mrs.  Henry  was  shown  during  tbat 
time,  except  his  promise  at  the  beginning  of 
bis  trust  to  do  the  best  he  could  tot  ber; 
and  that  left  doubt  as  indicated  above, 
whether  she  regarded  htm  as  tmstes  ft*" 
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more  than  the  home  place.  There  are  some 
corrotMEHtlng  evidence  and  drcamstances 
for  each  side,  but  in  the  mala  the  case  rests 
upon  the  testimony  of  Duncan  and  Tlllar. 
Each  intelligent,  interested,  and  with  equal 
knowledge  of  the  facts,  yet  their  testimony 
to  in  Irreconcilable  conflict.  One  establishes 
the  trust;  and  the  other  defeats  it  The  ap- 
pellees rely  In  the  first  Instance  on  an  ex- 
press trust,  rating  on  the  letter  Duncan 
aays  Tillar  wrote  Judge  Wells,  telling  him 
to  bay  the  places  in  his  (Tillar's)  name  for 
Mrs.  Sue  Henry.  This  letter  and  Its  con- 
tents depend  entlrdy  upon  the  testimony  of 
Duncan.  Jadge  Wells  does  not  eren  remem- 
ber whether  he  received  any  letter  at  all, 
and,  of  course,  cannot  and  does  not  testify 
to  Its  contents.  Tlllar  positively  denies  writ- 
ing such  letter,  and  denies  sending  any  let- 
ter hy  Duncan  at  all,  and  says  that  he  wrote 
an  entirely  different  letter  from  the  one 
qnoted  by  Duncan,  and  sent  It  by  mall  to 
Judge  Wells,  some  days  prior  to  the  sale.  To 
say  nothing  of  the  unreliability  of  the  mem- 
oir of  the  contents  of  a  letter  12  years  ago. 
the  appellees  wholly  fall  on  the  harden  of 
proof  on  this  Issue.  The  trust  chiefly  relied 
apon  by  appellees  Is  a  constrnctlve  trust 

Counsel  fix  ap];>ellant  lays  down  this  ap- 
plication of  the  principles  of  constructive 
trusts  to  this  case:  "Now,  If  Tlllar,  on  the 
day  before  the  chancery  sales,  agreed  with 
Duncan  to  go  and  buy  the  place  for  Mrs. 
Henry,  this  of  itself  would  not  make  Tillar's 
purchase  fraadulent,  because  fi'aud  consists 
in  acts  and  results,  and  not  in  mere  words. 
But  If  Tlllar  made  with  Duncan  such  an 
agreement  oral  or  otherwise,  and  thereby 
Dnncan  and  Mrs.  Henry  were  Induced  to 
relax  their  efforts  to  raise  money  and  pay 
off  the  decrees,  or  If  this  ^^^rreement  was 
made  known  to  other  bidders,  who  would 
have  paid  more  for  the  property,  and  they 
were,  by  reason  of  this  agreement,  Induced 
to  refrain  from  'bidding  against  the  widow,' 
then  It  would  have  been  a  fraud  for  Tillar 
afterwards  to  claim  the  land  for  himself." 
Counsel  for  appellees  Insist  that  this  applica- 
tion of  the  law  concedes  the  case  to  them. 
Thus  the  counsel  met  on  common  ground  in 
applying  the  doctrine  of  constructive  trusts 
to  the  case  at  bar.  Accepting  this  applica- 
tion as  sound.  It  is  left  to  determine  the  suf- 
flcieacy  of  the  evidence.  Constructive  trusts 
may  be  proved  by  parol,  but  parol  evidence 
la  received  with  great  caution,  and  the  courts 
uniformly  require  the  evidence  to  establish 
vnch  trusts  to  be  clear  and  satisfactory. 
Sometimes  It  is  expressed  that  the  "evi- 
dence offered  for  this  purpose  must  be  of 
BO  positive  a  character  as  to  leave  no  doubt 
of  the  fact,"  and  sometimes  It  Is  expressed 
as  requiring  the  evidence  to  be  "full,  clear, 
and  convincing,"  and  sometimes  expressed 
as  requiring  It  to  be  "clearly  established." 
CMttenden  v.  Woodruff,  11  Arl£.  82;  Trap- 
nail's  Adm'x  T.  Brown,  19  Ark.  3i^;  Johnson 
T.  Richardson,  44  Ark.  365;  Richardson  t. 


Taylor,  45  Ark.  472;  Robinson  v.  Robinson, 
45  Ark.  481;  Crow  v.  Watklns,  48  Ark.  169,  2 
S.  W.  659;  Camden  v.  Bennett,  64  Ark.  IKS, 
41  S.  W.  854;  1  Perry  on  Trusts,  S  137.  The 
statement  of  the  rule  makes  It  manifest  that 
the  evidence  in  this  case  does  not  measure 
up  to  the  standard  required  to  establish  a 
constructire  trust  by  parol.  Titles  to  real 
estate  cannot  be  overturned  by  a  bare  pre- 
ponderance of  oral  testimony  seeking  to  es- 
tablish a  trust  In  opposition  to  written  in- 
struments. The  conservatism  of  the  courts 
has  prevented  the  tenure  of  realty  being 
based  on  such  shifting  sands.  The  statute 
of  frauds  has  limited  trusts  capable  of  being 
proved  by  parol,  and  the  courts  uniformly 
tell  those  who  seek  to  eetablisfa  those  trusts 
permitted  to  be  established  in  this  way, 
"Tour  evidence  must  be  fail,  clear,  and  con- 
vincing." The  appellees  failed  to  establish 
the  trust  as  to  the  Oulnn  and  Roane  places 
according  to  the  requirements  of  equity  juris- 
prudence. 

The  decree  Is  affirmed  as  to  the  Henry 
place,  but  Is  reversed  as  to  the  Roane  and 
Oulnn  places,  and  the  cause  Is  remanded, 
with  directions  to  enter  a  decree  In  accord- 
ance herewith. 


PRIOB  at  aL  T.  8T.  LOUIS,  L  H.  ft  8.  RT. 
CO. 

(Saprww  OooTt  of  Arkansas.  Uay  27,  1905.) 

1.  CAsams— IivjtraT  to  DanNKcn  Pa88KMQXB 

— NEGLIGBIfOX— CoitTaiBCTOn  NlOUGSMaB 

— Quxsnon  vob  Jubt. 

In  an  action  against  a  railroad  company  for 
the  death  of  a  drunken  passenger,  wiio,  it  was 
alleged,  was  placed  in  charge  of  defendant's 
conductor,  and  was  by  him  nei^igentiy  permit- 
ted to  go  onto  the  platform  and  fall  from  the 
train,  evidence  heia  to  Justify  submission  to 
the  Jnry  of  the  Issues  of  defendant's  negligence 
and  the  cmtrlbntory  negUgaace  of  deceased. 

2.  SAIO— ACOEPTANOB  QW  IHTDXIOAIXD  PBB- 

Bon  AB  Pabsenobb. 

A  railroad  company  Is  not  required  to  ac- 
cept as  a  passenger,  without  an  attendant,  one 
who,  from  intoxication,  is  mentally  or  physical- 
ly Incapable  of  taking  care  of  hioiself. 

[E;d.  Note. — ^For  cases  in  point  see  vol.  9, 
Cent.  Dig.  Carriers,  §  971.] 

8.  Sahb— Adthobitt  or  Cabbxbb'b  Aoent. 

The  conductor  of  a  passenger  train  who 
accepts  an  unattended  passenger  so  draob  as 
to  be  unable  to  look  after  himself  Is  acting 
within  the  scope  of  his  authority. 
A.  Same— Oabb  Rbquibbo  or  Cabbibb. 

Where  the  conductor  of  a  pa  'nger  train 
accepts  an  unattended  passenger  who  Is  so 
drunk  as  to  be  unable  to  look  after  himself, 
the  railroad  company,  while  not  an  insurer  of 
such  passenger's  sazety,  is  tMund  to  exercise 
reasonable  care  to  protect  him  from  danger. 

[Ed.  Note. — For  cases  in  point,  see  vol.  9, 
Cent.  Dig.  Carriers,  |  1095.] 

S.  Saki— OomBiBtTTOBT  Nbouoence. 

Where  a  railroad  company  accepts  an  un- 
attended passenger  who  is  so  drunk  aa  to  be  un- 
able to  take  care  of  himself,  and  has  knowledge 
of  such  condition  when  ft  accepts  him  as  a  pas- 
senger, the  question  of  contributory  negligence 
cannot  arise  when  be  is  injored. 

[Bd.  Note.~For  cases  in  pofnt.  sea  vuL  U 
Cent  Dig.  Carriers,  1 ISSOJ 
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6l  Saiod— Rbs  Ipsa  Loquititb. 

The  doctrine  of  res  ipsa  loquitur  does  not 
«PI^  where  the  accident  miifht  as  plausibly 
have  resulted  from  negligence  on  the  part  oi 
the  passenser  as  on  the  part  of  the  earner ;  nor 
ii  It  applicahle  to  the  death  of  a  passenger  from 
drcomstanoH  that  are  personal  and  peculiar 
to  him,  and  not  by  reason  of  an;  management 
of  or  accident  to  the  train  Itself. 

7.  NSGLiacnOI  —  COHTBIBUTOKT  NBGUGKNCS 

— CoNrLionira  Etidxrob— Qmarxona  roB 

JUBT. 

Where  the  eridenca  is  conflicting  the  gaeo- 
tions  of  negligence  and  contributory  negligence 
are  for  the  Jury. 

[Ed.  Note.— For  cases  in  point,  see  voL  87, 
Oent  Dig.  Negligence,  IS  298.  299.] 

Appeal  from  Circnlt  Court,  Miller  Oonn- 
ty;  Joti  D.  Oanwa^f  Jndge. 

Action  1>7  O.  8.  Price  and  othen  against 
the  St  Lools,  Iron  Mountain  &  Soatbwn 
Railway  Company.  From  a  judgment  for 
defradant,  plaintiffs  appeal.  Affirmed. 

J.  F.  Price  'was  killed  on  the  night  of 
December  16,  1898,  by  falling  from  a  pas- 
senger train  of  the  9t.  Louis,  Iron  Mountain 
&  Southern  Hallway.  The  "cause  of  fall 
unknown  to  jury"  was  the  verdict  of  the 
Jury  of  inquest  The  widow  and  children 
of  Price,  appellants,  sued  the  appellee,  al- 
leging. Inter  alia,  that  the  proprietor  of  the 
Sliver  Moon  Hotel,  at  Texarkana,  where 
Price  was  stuping,  being  aware  that  be 
expected  to  go  to  Newport,  Ark.,  to  visit 
his  wife,  who  was  then  sojourning  there, 
took.  Price,  who  was  in  an  insensible  condi- 
tion from  intoxication,  to  appellant's  depot 
at  Texarkana,  and  delivered  him  to  the  con- 
ductor of  the  Cannon  Ball  train;  stating  to 
the  conductor  that  be  desired  Price  to  be 
put  off  at  Newport,  and  paying  his  fare  to 
that  point  The  complaint  then  continues 
as  follows:  "The  said  conductor  received 
the  deceased  In  such  Insensible  and  Irre- 
sponsible condition,  well  knowing  the  same, 
and,  having  divested  him  of  all  his  valua- 
bles. Including  about  twenty-seven  dollars 
In  money,  said  conductor  took  charge  of  his 
money,  valise,  and  other  valuables,  for 
which  he  gave  a  receipt  to  said  proprietor 
of  the  hotel,  and  said  conductor  caused  the 
deceased  to  be  laid  down  on  the  seats  near 
the  door  of  the  smoking  car  of  said  train, 
and  there  left  him,  and  that  the  defendant 
received  said  deceased,  and  undertocA  to 
transport,  carry,  and  safely  deliver  him  ai 
Newport  Arkansas,  well  knowing  the  in- 
sensible and  irresponsible  condition  of  said 
deceased.  That  after  baring  deposited  the 
deceased  In  said  smoking  car,  the  con- 
ductor, brakeman,  and  oth&e  employes  of 
defendant  on  said  train  paid  no  further  at- 
tention to  the  deceased,  and  n^lig^tly  and 
carelessly  failed  to  exercise  any  diligence 
or  care  whatever  with  respect  to  said  de- 
ceased, by  reason  of  which  be  came  to 
his  death.  Tliat  Just  before  said  train 
reached  the  station  at  said  Cabot  It  being 
then  nighttime,  the  deceased  awoke  from 
his  drunken  stupor.  In  a  dazed  and  bewU* 


dered  condition,  and,  not  knowing  or  re- 
alizing his  situation  or  whereabouts,  while 
in  said  drunken  and  irresponsible  condition, 
arose,  and  without  being  warned,  caution- 
ed, or  restrained  as  be  should  have  been, 
staggored  through  the  door  of  the  car,  which 
was  but  a  few  feet  distant  and  out  upon 
the  platform  of  said  car — the  train  being 
then  moving  at  great  rate  of  speed — and 
was  thrown  from  said  car  to  the  ground, 
thereby  receiving  mortal  Injuries,  from 
which  he  died,  and  which  could  and  should 
have  been  prevented  by  the  exercise  of 
proper  care  by  the  defendant,  and  that  hts 
dead  hods  was  discovered  lying  upon  or 
near  the  defendant's  railway  track,  horribly 
mutilated,  on  the  morning  of  the  17th  of 
December,  1898.  That  upon  the  arrival  of 
said  Cannon  Ball  train  at  Newport  the  said 
conductor  left  the  valise  belonging  to  said 
deceased  at  the  depot  at  Newport;  stating 
that  deceased  was  lost  somewhere  between 
Little  Rock  and  Newport"  That  deceased 
at  the  time  of  his  death  was  earning  a  to- 
tal Income  of  $4,000  per  annum.  The  plain- 
tiffs were  obliged  to  expend  |500  for  the 
burial  expenses  of  deceased,  and,  by  reason 
of  the  wrongs  and  Injuries  complained  ot, 
had  sustained  damages  In  the  sum  of  f 10,000; 
for  which  they  pmyed  judgment  Th'e  de- 
fendant, for  its  answer,  denied  evoy  ma- 
terial allegation  In  the  complaint  save  that 
It  was  a  corporation  and  common  carrier, 
and  that  the  deceast>d  was  Intoxicated,  and 
alleged  contributory  n^Ilgence  of  the  de- 
ceased, and  that  whatever  injuries  be  re- 
ceived were  due  to  his  Intoxication  and 
want  of  care.  There  was  a  trial  at  the 
November  term,  1900. 

The  proprietor  of  the  hotel,  who  put  de- 
ceased. Price,  «>n  the  train,  testified,  so  far 
as  his  evidence  is  material  here,  as  fol- 
lows: "I  took  him  in,  and  he  had  a  valise, 
with  a  quart  bottie  of  whisky  In  It  I  put 
him  In  care  of  the  conductor,  and  paid  his 
fare,  and  gave  the  remainder  of  hla  money 
to  the  conductor,  to  take  care  of  until  he 
got  home.  I  told  the  condnctw  be  was 
unable  to  take  care  of  himself.  He  didnt 
seem  to  know  anything.  There  were  two 
seats  In  the  back  end  of  the  car  where  we 
took  blm,  and,  if  I  remember  right  we  put 
him  In  the  end  seat  and  laid  him  down.  I 
took  out  his  money,  and  g6t  the  conductor 
to  take  his  fare  out  The  conducts  told 
me  be  would  take  care  of  him.  I  said: 
'You  have  to  watch  him  closely.  Take  care 
of  blm.*  I  opened  his  valise,  and  showed 
him  a  bottie  of  whisky  and  said:  *He  will 
need  a  drink  or  two  before  reaching  New- 
port, to  keep  him  from  getting  too  nervous 
on  you.*  I  don't  think  he  knew  what  was 
going  on  In  regard  to  the  money.  Any- 
body could  see  he  was  Just  Uke  a  child. 
The  conductor  said,  'Yes,'  he  would  see  that 
he  would  be  taken  care  of  all  right  I  told 
him  two  or  three  times.  The  reason  I  took 
him  down  was  that  Z  was  oneasy.  mad 
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afraid  the  man  was  goioff  to  die  In  my 
bouse.  He  told  me  he  wanted  to  go  to 
Newport;  that  his  wife  and  bo;  were  there. 
I  never  saw  him  after  I  pat  him  on  the 
train.  This  was  after  3  o'clock,  on  the 
north-bomid  Cannon  Ball  train.  He  most 
hare  weighed  over  200  pounds,  was  a 
sqnare-abouldered,  fleshy,  strong  man,  and 
looked  like  he  carried  his  age  well.  I 
would  judge  him  to  be  between  fifty  and  sixty, 
and  seemed  to  be  stout  and  healthy  in  every 
way.  At  that  time  I  did  not  know  the 
conductor.  The  deceased  walked  with  me 
to  the  depot  Nobody  helped  me  untU  I 
came  to  the  train.  He  fell  down  a  couple 
of  times.  I  needed  help.  He  fell  down 
from  weakness.  He  was  a  little  stupid 
and  weak.  I  can't  say  that  I  put  him  on  the 
train  before  I  saw  the  conductor.  I  can't 
aay  whether  the  conductor  was  standing 
on  the  platform  at  the  time  or  not  The 
conductor  and  brakeman  were  standing 
there,  bat  I  am  not  sure  they  were  on  the 
platform.  Somebody  pointed  out  to  me  the 
conductor,  but  I  cant  swear  whether  before 
or  after  I  put  deceased  on  the  train.  If  I 
am  not  mistaken,  they  were  on  the  plat- 
form at  tihe  time  I  got  on.  and  helped  to 
put  him  np  then.  I  think  the  brakeman 
helped  me.  and  both  were  together  when  I 
got  him  OD  the  car.  Tlie  conversation  with 
the  conductor  was  aftor  I  pat  him  on  the 
car.  I  had  not  gotten  oft.  I  was  standing 
tn  the  car  when  be  took  the  moaey.  I  had 
the  conversation  spoken  of  with  the  con- 
ductor. Inside  the  car.  The  man  seemed 
perfectly  quiet;  not  disposed  to  get  up  nor 
run  around;  perfectly  content  to  Ue  there. 
That  man  that  helped  me  on  the  train.  I 
thinks  had  on  a  brakeman's  cap.  I  knew 
the  cradnctor  by  his  receiving  the  money." 

The  dead  body  of  Price  was  found  about 
four  miles  south  of  Cabot,  on  the  right  of 
way  of  the  St  Louis,  Iron  Mountain  Sc 
Southern  Ballway  Company.  The  coroner 
found  the  body  lying  In  a  diagonal  position 
from  tibe  railroad  track,  the  feet  toward  the 
track,  and  the  bead  five  or  six  feet  from 
the  track.  The  tie  inspector,  who  Informed 
the  coroner  of  the  death,  found  the  body 
with  head  and  shonldens  In  the  ditch,  and 
be  had  drawn  the  body  out  of  the  water. 
The  body  was  soaked  from  the  shoulder  to 
the  waist  with  water.  His  left  arm  and 
were  broken,  and  he  was  badly  bruised 
about  the  left  side  of  head  and  face.  It 
was  shown  tliat  the  conductor  told  the 
agent  at  Newport  "that  he  had  lost  a  man 
between  there  and  Little  Rock." 

On  behalf  of  appellee  the  conductor  testlfled, 
ao  far  as  material  here,  as  follows:  "I  did 
not  see  Mr.  Ward  brlns^ng  Dr.  Price  to  the 
train  In  December,  1898.  I  went  out  as  con- 
ductor of  that  train,  No.  S6.  The  first  I 
knew  of  Ward's  bringing  Price  down  there 
was,  Mr.  Ward  was  bronght  to  me  1^  Mr. 
Hall,  who  stated  that  be  had  a  man  whose 
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fare  he  was  going  to  pay  to  Newport  He 
said:  *I  have  got  a  man.  I  want  to  pay  his 
fare  to  Newport'  I  said:  'All  right  Why 
don't  you  go  and  buy  a  ticket?"  He  said: 
*I  would  rather  pay  you  the  money.  I  will 
show  him  to  you.'  I  got  on  the  steps.  Ward 
going  ahead.  He  said:  'This  is  the  man.  I 
want  to  pay  his  fare  to  Newport'  I  told 
blm  the  fare  was  fC.85.  The  fare  was  paid, 
and  be  said:  'He  has  been  with  me  for  three 
or  four  days,  drunk.  He  Is  getting  in  good 
shape  now,  and  I  want  you  to  take  charge  of 
his  money,  and.  don't  let  him  buy  any  more 
whisky.  I  have  given  him  what  whisky  1 
want  him  to  have.'  He  made  no  request  of 
me,  and  I  made  no  agreement  with  him,  In  re- 
gard to  looking  after  the  old  man.  Nothing 
was  said  about  that;  not  a  word  about 
looking  after  him;  nothing  except  what  I 
have  stated.  He  gave  me  the  money.  I  took 
it  and  counted  it  Mr.  Hall  was  a  witness. 
He  told  me  to  give  it  to  him  when  we  got 
to  Newport  He  said  If  be  bad  the  money 
he  would  probably  get  off  and  get  another 
drunk.  At  this  time  be  was  sitting  up  In  the 
south  end  of  the  smoking  room.  In  the 
coarse  of  his  trip  north  he  was  lying  down 
once  or  twice.  Daring  the  trip  I  would,  see 
him  frequently — every  time  I  worked  the 
train.  I  would  see  everybody  on  there.  Ev- 
ery station  we  stopped  at  I  wait  through  the 
entile  train,  and  I  saw  him  on  every  occasion. 
He  sat  In  the  smoking  room  quite  awhile, 
and  I  saw  him  several  times  Inside,  sitting 
in  a  chair.  He  passed  throogb  the  swinging 
door  of  the  partition  and  stepped  into  the 
car.  I  know  that  twice  I  saw  him  In  that 
car.  He  looked  to  me  like  a  man  that  had 
beea  <m  a  drunk.  He  certainly  did  not  seem 
to  be  mtlrely  Incapable  of  taking  care  of 
himself.  I  did  not  see -anything  in  bis  condi- 
tion or  conduct  or  anything  he  did,  to  sug- 
gest to  me  that  be  needed  any  special  looking 
after.  I  saw  blm  twice  walk  Into  the  car 
and  look  around.  One  time  he  had  come 
Just  inside,  and  had  a  conversation  with  me. 
This  Is  not  unusual  for  a  drunk  man.  I  paid 
no  attention  to  that  The  conversatlcMi  was 
between  Malvern  and  Arkadelpfala.  It  was 
a  few  words.  He  said:  'Ton  have  my  money. 

'  Get  me  a  bottle  of  whisky.'  I  first  missed 
him  just  after  leaving  Holland,  which  is 
twenty-one  miles  north  of  Little  Rock,  and 
two  and  three-fourths  miles  from  Cabot 
I  told  the  porter  to  go  through  the  train  and 
search  for  him.  We  could  not  find  falm. 
When  I  found  he  was  off  the  train,  I  stopi>ed 
at  the  first  telegraph  station  and  wired  back 
that  we  had  lost  blm.  The  tel^am  was  as 
follows:  '12-16-m  To  a  M.  H.:  I  am 
short  a  passenger.  Think  he  fell  (rfC  train 
between  McAUnont  and  Austin.  He  was  very 
drunk.   Think  bis  name  is  J.  F.  Price,  New* 

.  port  Please  have  trains  look  out  for  him. 
Brandon.'  "  The  testimony  of  other  wltoesses 
fiv  appellee  toided  to  comrfxwate  the  evi- 
dence of  the  c<mdactor. 
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O,  D.  Scot^  Cfaas.  S.  Todd,  and  B.  D.  Tarl- 
ton,  for  appeUants.  B.  S.  Johnson  and  J.  B. 
Williams,  for  appellee. 

WOOD,  J.  (after  stating  the  facts).  There 
was  evidence  to  sni^rt  the  verdict  It  Was 
ft  mixed  quotUon  of  law  and  fact  as  to 
whether  appellee  was  liable  In  damages  for 
the  death  of  Price.  There  was  such  stibstan- 
tlal  conflict  In  the  evidence  as  to  make  It 
entlr^y  proper  for  the  court  to  submit  the 
questions  of  negligence  and  contributory  neg^ 
ligence  to  the  Jury  upon  proper  declarations 
of  law  to  be  applied  by  the  Jury  to  the  facta. 
Eisher  v.  By.  Go.  (W.  Va.)  19  S.  B.  678,  2S 
L.  R  A.  758.- 

The  court  granted  many  separate  requests 
for  instructions  on  behalf  of  appellants,  as 
well  as  appellee.  It  would  uselessly  extend 
this  <^Inl<Hi  for  us  to  discuss  each  Instruc- 
tion given  at  the  Instance  of  appellee  to  which 
appellants  object  It  shall  suffice  to  an- 
nounce the  law  applicable  to  such  cases,  and 
then  to  determine  whether  the  Instructions, 
as  a  whole,  conform  to  the  principles  an- 
nounced. 

A  railway  company  Is  not  required  to  ac- 
cept as  a  passenger  we  without  an  att^d- 
ant,  who,  from  intoxication.  Is  mentally  or 
physically  Incapable  of  takii%  care  of  him- 
aelf.  But  It  cannot  refuse  to  receive  as  a 
passNiger  one  who  Is  capable  of  taking  care 
of  himself,  and  whose  presence  is  not  dan- 
gerous or  hurtful  or  annt^lng  to  fellow  pas- 
sengers. If  the  "conductor  of  a  passraiger 
train  accepts  one  as  a  passenger,  unattended, 
who,  from  dmnkenneas,  is  unable  to  look 
after  himself,  he  (the  conductor).  In  so  doing. 
Is  acting  within  ttie. scope  of  his  authority. 
It  is  one  of  the  duties  of  the  conductor  to 
pass  upon  the  eligibility,  so  to  speak,  of 
those  presenting  themselves  for  transporta- 
tion. If  a  conductor  acc^ts  a  person  as  a 
passenger  wbtnn  he  knows  to  be  unattended, 
and  knows  to  be  insensible  from  Intoxication, 
and  thereby  unable  to  protect  hlfhself  from 
danger  and  injury,  the  company  owes  him 
the  duty  to  exercise  such  care  as  may  be  rea- 
sonably necessary  for  bis  safety.  While  the 
company  is  not  an  insurer  of  the  person  of 
one  who  has  been  received  as  a  passenger 
In  such  condition,  being  cognizant  thereof,  ft 
is  bound  to  exercise  al)  the  care  that  a  rea- 
sonably prudent  man  would  to  protect  <me 
in  such  insensible  and  helpless  condition  from 
the  dangers  incident  to  his  surroundings  and 
mode  of  travel.  The  railroad  company  must 
bestow  upon  one  in  such  condition  any  special 
care  and  attention,  beyond  that  given  to  the 
ordinary  passenger,  which  reasonable  iiru- 
dence  and  foresight  dnnand  for  his  safety, 
considering  any  manner  of  conduct  or  diapo- 
aitton  of  mind  manifested  by  the  passrager 
and  known  to  the  comxMiny,  or  any  conduct  or 
disposition  that  might  have  been  reasonably 
anticipated  tnm  one  in  bis  mental  and  pbys- 
Ical  condition,  which  would  tend  to  increase 
the  danger  to  be  appr^ended  and  avoided. 


If  its  sarvants,  knowing  the  facta,  fail  to 
give  such  care  and  attwtlw,  and  injury  le- 
suits,  as  the  natnral  and  probable  conse- 
quence of  such  failure,  the  company  will  be 
gnllfT  of  negligence,  and  liable  in  damajBe* 
tar  such  injury. 

The  question  of  contributory  Diligence 
could  not  arise  where  ttie  undlqrated  evi- 
dence showed  the  pasaoiger  to  be  mentally 
or  physically  incapable  of  self-protection,  and 
where  the  railway  company  had  knowledge 
of  such  condition  when  it  accepted  him  as  a 
passenger. 

Where  the  evidoice  is  conflicting,  and  moi 
of  fair  Judgmeaat  and  reasonable  inf<ninati(m 
might  reach  different  conclusions  In  consider^ 
ing  it,  thai  the  questicm  of  negligence  and 
contrlbntny  negllKence  must  be  determined 
by  the  Jury  as  matters  of  fftct 
'  The  doctrine  of  res  Ipsa  loquitur  does  not 
apply  in  cases  where  the  acddent  w  injmy, 
unexplained  by  attmdant  circumstances, 
might  as  plausibly  have  resulted  firom  negli- 
gence on  the  part  of  the  pasB»igCT  as  fbe 
carrier.  Nor  is  it  applicable  to  the  death  of 
a  passengv  that  onnes  by  reason  ot  drcnm- 
stances  and  oondltlonB  that  are  personftl  and 
peculiar  to  him,  and  not  by  reason  of  any 
manag^ent  of  or  acddwt  to  or  condition 
In  the  trabi  itself,  over  which  the  carrier 
has  exclmdve  «mtrol.  "The  true  rule  would 
seem  to  be  that  whean  the  Injury  and  idrcnm- 
stances  attendli^  it  are  so  unusual  and  of 
such  a  nature  that  It  could  not  well  have 
happened  without  the  company  being  negli- 
grat,  when  it  Is  caused  by  sometlilns  con- 
nected with  the  equipment  or  t^peratiou  of 
tile  road,  over  which  tbe  company  has  en- 
tire cfHitrol,  a  presumption  of  negllgaice  on 
tlie  part  of  the  company  usually  arises  tronx 
proof  ot  such  facts,  in  the  absence  of  any- 
tbtog  to  the  contrary,  and  the  burden  is  thn 
cast  upon  the  company  to  show  that  its  neg- 
ligence did  not  cause  the  Injury."  Authority 
for  the  various  i^uposltlons  of  law  aimoiuired 
above  will  be  found  In  4  Elliott  on  R.  R.  I 
1644;  Penn.  R.  Oo.  v.  Ralordon,  119  Pa. 
m,  IS  Atl.  824;  Bamoweskl'a  Adm'r  t.  Nel- 
son, 15  L.  R.  A.  88,  note;  Hu^  on  Car.  I 
800,  801;  Transportatiffli  Oo.  v.  Dowuct;  11 
Wall.  129,  20  L.  Bd.  100;  6  Cya  62S-630: 
Thompson,  Oar.  A  Pass.  209  et  aeq.,  214: 
Washtogton  v.  M.,  K.  &  T.  R.  R.,  90  Tex.  8H 
88  S.  W.  764:  Wood  on  a  R.  p.  1559,  et  aeq. 
1669  ;  4  ElUott,  R.  R.  H  802,  1830: 

Thomi)Son  on  Car.  Pass.  p.  270,  271.  969: 
8  Wood,  R.  R.  f  1207 ;  Robert  Croom  v.  By., 
62  BClnn.  296,  68  N.  W.  1128,  18  L.  B.  A.  602, 
note,  88  Am.  Bt  Bep.  557;  By.  v.  Bvrib, 
71  Tex.  861,  9  S.  W.  825,  1  Ii.  a  A.  476: 
Hillhnan  v.  N.  T.  A  H.  B.  By..  66  N.  Y.  642;  6 
Gye.  p.  698,  9,  note;  H^er  t.  St  L^,  L  M.  ft 
8.  By.  Oo.,  54  Fed.  116,  4  a  a  A.  221;  Cin. 
Ind.,  St  L.  &  Chicago  B.  Oo.  r.  Oasslus  B. 
Cocker,  Adm'r,  ete:  (Ind.  Sup.)  22  N.  B.  340. 
6  Ij.  B.  A.  241, 16  Am.  St  Rep.  834;  Kingston 
V.  Ry.,  40  L.  R.  A.  181,  notes ;  Fisher  v.  By. 
(W.  Va.)  19  S.  B.  678,  28  L.  R  A.  758 ;  St  A. 
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ft  Terre  Hante  Ry.  t,  Carr,  47  III.  App,  353 ; 
AtchiBon,  T.  &  S.  F.  Ry.  Co.  v.  Parry  (Kan.) 
73  Pac.  105;  Putnam  v.  Ry.,  55  N.  T. 
108,  14  Am.  Rep.  190;  Ry.  t.  Martin,  61 
Ark.  649,  33  S.  W.  1070;  Ry.  v.  Sweet,  60 
Ark.  550,  31  S.  W.  671 ;  Ry.  v.  Eexroad,  59 
Ark.  180,  28  8.  W.  1037;  Ry.  v.  Dnffey,  35 
Ark.  602. 

Inatructlon  No.  8  given  at  the  request  of 
appellants  Is  not  an  accurate  and  complete 
statement  of  the  doctrine  of  res  Ipsa  loquitur, 
as  applicable  to  the  facts  In  this  record.  But 
the  error  presents  no  ground  for  reversal,  be- 
cause the  Instruction  was  favorable  to  appel- 
lants, and  was  asked  by  them,  and  the  ver- 
dict was  for  appellee. 

The  otho:  tnstructloDB,  apon  the  whole, 
conform  to  the  law  as  herdn  announced,  and 
fidrly  presented  the  lisuea, 

Afflpm, 

LEWIS  et  al.  v.  TISDALB  et  al. 
(Supreme  Court  of  Arkansas.    June  10,  1905.) 

1.  Deeds— OPEEATion  in  Futube. 

A  deed  reserving  a  life  estate  to  the  cran- 
tUTj^nd  to  becmie  operative  at  her  death,  la 

tEd.  Note. — For  eases  In  point;  see  vol.  16; 
Cent  Dig.  Deeds,  U  6,  16 ;  vol.  40^  Gent.  Dig. 

wiiiB,  S3  208,  m." 

2.  Same— Delivebt-— EviDENCs. 

Where  a  deed  waa  executed  by  a  husband 
and  wife  to  tba  tatter's  daughter,  corroborated 
evidence  that  in  the  husband^s  absence  the  wife 
bad  It.  produced,  and  gave  it  to  her  granddaugh- 
ter to  keep  for  the  grantee,  la  sufficient  to  sus- 
tain delivery,  thongn  the  husband  stated  that 
his  wife  gave  him  ue  deed  to  do  as  he  pleased 
with,  and  that  he  placed  it  in  his  tmnk. 

[Ed.  Note. — For  cases  In  point,  see  voL  16, 
Cent.  Dig.  Deedis  H  625-«i9.1 

Appeal  from  Cbancory  Court,  Randolph 
Goimty;  Qea  T.  Humphries,  Chancellor. 

Suit  by  Cbarles  Tlsdale  and  otho's  against 
Bznl^  Lewis  and  anotber  to  set  aside  a  car- 
tabi  deed.  From  a  decree  for  complainants, 
d^endanta  appeal.  Reversed. 

Tbe  deed  reftrred  to  In  the  opinion  la  as 

foUoiWB: 

"Know  all  men  by  these  presents  that  we, 
Mary  A.  Brady  and  John  R.  Brady,  for  and 
In  consideration  of  the  sum  of  Fifteen  Hun- 
dred Dollars,  and  for  the  further  considera- 
tion of  the  love  and  affection  which  the  said 
Mary  A.  Brady  bears  for  Emily  Lewis,  her 
daaghter,  issue  of  her  marriage  with  Sberly 
Tlsdale,  the  receipt  of  the  said  Fifteen  Hun- 
dred Dollars  being  hereby  acknowledged, 
have  this  day  granted,  bargained,  sold  and 
conveyed  and  by  these  presents  do  hereby 
grant  bargain,  sell  and  convey  unto  the 
said  Emily  Lewis  and  unto  her  heirs  forever 
the  following  described  real  estate  in  the 
county  of  Randolph  and  State  of  Arkansas, 
to^t:  North-west  fractional  quarter  (north 
of  Spring  river)  in  section  eight  (8>,  north 
of  Uie  base  line,  in  range  two  (2)i  west  of 
the  fiftb  principal  meridian. 


"To  have  and  to  hold  unto  her,  tiie  said 
Emily  Lewis  and  her  heirs  and  assigns  In 
fee  simple  forever.  And  I,  the  said  Mary  A. 
Brady,  do  hereby  covenant  to  and  with  the 
said  Emily  Lewis  that  I  am  lawfully  seized 
In  fee  of  the  aforegranted  premises,  that  I 
have  a  good  right  to  sell  and  convey  the 
same  and  that  I  will  for  myself  and  heirs, 
executors  and  administrators  shall  forever 
warrant  and  defend  the  title  to  the  same  un- 
to her  the  said  Emily  Lewis,  her  heirs  and 
assigns,  against  the  lawful  claims  and  de- 
mands of  all  persons  whomsoever. 

"And  it  is  hereby  expressly  understood 
that  the  said  Mary  A.  Brady  shall  have  and 
retain  the  use  and  enjoyment,  the  rents  and 
profits  of  the  aforegranted  premises  for  and 
during  her  natural  life;  and  that  this  grant, 
bargain  and  sale  shall  not  be  operative  and 
shall  not  take  effect  until  her  death;  at 
which  time  said  Emily  Lewis  shall  take 
possession  of  said  lands  and  hold  the  same 
under  and  hy  virtue  of  these  terms  and  con- 
ditions of  tbia  conveyance,  but  net  until 
then. 

"Given  under  our  hands  this  the  4th  day  of 
September,  1002.  ^gned]  Mary  A.  Brady. 
John  R.  Brady." 

Jno.  B.  McCaleb  and  Witt  ft  Schoonover, 
for  appellants.  Obas.  Tlsdale  Margaretta 
Wells,  and  Hatcber  MUlw,  fOr  appellees. 

HIIJ^  C.  J.  Mrs.  Mary  A.  Brady  was 
the  owner  of  a  tract  of  land  which  is  the 
subject-matter  of  this  Utlgetlon;  and  on  the 
4th  day  of  September,  1902,  she  and  her  hus- 
band executed  and  acknowledged,  in  the 
town  of  Pocahontas,  a  deed  thereto  to  Mrs. 
Emily  Lewis.  Mrs.  Lewis  was  a  daughter 
of  Mrs.  Brady  by  a  former  marriage.  The 
deed  reserved  a  life  estate  to  Mrs.  Brady, 
and  was  to  become  operative  at  her  death. 
It  will  be  set  out  by  the  reporter  in  the 
statement  of  facts.  The  description  Is  de- 
fective, but  it  is  agreed  that  it  was  intended 
to  cover  the  farm  known  as  the  "River 
Farm,"  and  no  point  Is  made  against  it  on 
account  of  the  misdescription.  The  deed 
was  valid.  Bunch  v.  Nicks,  50  Ark.  367,  7 
S.  W.  663;  Cribbs  v.  Walker  (Ark.)  85  S. 
W.  244. 

The  only  question  In  the  case  is  a  ques- 
tion of  fact — ^whether  or  not  the  deed  was 
delivered.  This  suit  was  brought  by  Mrs. 
Brady's  heirs  at  law  to  set  It  aside.  Mr. 
Brady  testified  his  wife  gave  It  to  him  to 
do  as  he  pleased  with  It,  and  that  he  placed 
it  in  a  trunk,  and  it  was  not  delivered,  but 
wrongfully  taken  by  Mrs.  Lewis  after  Mrs. 
Brady's  death,  and  then  placed  of  record. 
He  is  corroborated  In  this  version  of  the 
transaction  by  several  witnesses  testifying 
to  statements  and  conduct  of  Mrs.  Lewis 
consistent  with  this  theory,  and  Inconsistent 
with  her  version  of  the  transaction.  Mrs. 
Lewis  and  her  daughter  Mrs.  Wells  testify 
that  a  few  days  befor*  tliB  death  of  Mis. 
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Bra^Tt  wbfle  ICr.  Brady  had  gone  to  Im- 
boden  for  ft  phTSlclan  end  medicine,  Mra. 
Brady  bad  the  deed  produced,  and  gave  it 
to  bet  daughter  to  read,  and,  after  it  was 
read,  dellTered  It  to  her  granddaughter  to 
ke^  for  her  (the  granddanghttt's)  mother; 
that  Urs.  Wells  pat  the  deed  In  a  tnmk  con- 
taining some  of  hw  own  clothes  and  some 
of  her  grandmother'B;  that  after  Mrs.  Bra* 
dy's  death,  In  going  throng  her  tbli^  Mr. 
Brady  got  this  deed,  and  a  contention  at 
once  arose  between  Brady  and  Mrs.  Lewis 
over  it;  that  Brady  put  It  in  another  tnmk, 
and  later  Mrs.  Lewis,  in  his  presence  and 
that  of  other  membera  of  the  family,  totdc  it 
therefrom.  These  witnesses  are  corroborat- 
ed by  a  disinterested  witnen.  who  testified 
to  commtmlcatlons  with  Mrs.  Brady  Showing 
It  was  her  intention  for  Mrs.  Lewis  to  have 
this  prc^erty.  The  execution  of  the  deed 
itself  and  Its  terms  are  also  oorroboratlTe 
at  this  testlmcoiy,  and  the  direct  testimony 
of  Its  dellTery  Is  not  inconsistent  with  Bra- 
dy's testimony  of  what  his  wife  told  Urn, 
as  she  might  have  decided  afterwards,  and 
during  his  absence  as  stated  by  the  wit- 
nesses, to  perfect  the  transfer.  On  the 
whole  case,  the  court  Is  of  the  opinion 
that  the  preponderance  of  the  testimony  sus* 
tains  the  delivery  of  the  deed. 

The  decree  Is  reversed,  with  direction  to 
dismiss  the  complaint  and  grant  the  prayer 
of  Hhe  crosB^mplalnt,  reforming  the  de- 
scription In  the  deed  and  Quletlnff  Mrs. 
Lewis*  tIU& 


ST.  LOUIS,  I.  M.  &  S.  RT.  CO.  T.  GRANT.* 

(Sapreme  Conrt  of  Arkansas.    June  10,  1905.) 

1,  Aoinor— ToBT  OF  Aoent— Scope  or  Au- 
KHOBiTT— Etidbncs— SuinciBncT, 

In  order  to  hold  a  principal  liable  for  a 
tort  of  his  agent,  the  a<ent  most  have  been  at 
the  time  engaged  in  the  princlparB  business, 
and  the  tort  mast  have  been  committed  while 
he  was  carrring  oat  such  busineaa. 

[Ed.  Note. — For  cases  in  point,  see  vol.  40, 
Cent  Dig.  Prindpal  and  AieaU  ||  680,  600j 

2.  BaJIS— BVXDBHOB— SUinCIBNCT. 

In  an  action  against  a  railroad  company 
for  an  assault  committed  on  plaintiff  b7  de- 
fendant's detective  while  plaintiff  was  taking 
down  tiie  nambers  of  cars  oelonglng  to  defend- 
ant, evidence  held  safflclent  to  show  that  the 
detective  was  acting  under  directions  of  defend- 
ant to  stop  the  taking  down  of  numbers. 
8.  Same— SuFFiciENCT  or  Bvidercb— Coubbi 
0?  Emplotment. 

In  an  action  for  an  assault  on  plaintiff  by 
defendant's  agent,  evidence  held  sufficient  to 
warrant  a  finding  that  the  agent  was  acting  in 
the  course  of  his  emjployment  for  the  benefit  of 
bis  principEil,  and  within  the  line  of  his  duty. 
4.  ASSAUI.1>-EXCESSIVB  Dauaqbs. 

Where,  in  an  action  for  an  assault  and  bat- 
tery, the  Jury  found  no  exemplary  damages,  but 
returned  a  verdict  for  ?7,000,  and  It  appeared 
that  the  assault  was  a  vicious  one,  that  plain- 
tiff was  lame  and  bruised  for  two  weeks,  io- 
carred  medical  and  drug  bills,  suffered  pain 
.and  the  practical  loss  of  one  eye,  had  a  slight 
personal  diafiguration,  and  was  a  constant  suf- 
ferer from  headaches;   that  he  was  a  stenog- 

*For  dltseaUDg  optaion,  sm  8S  Si  W.  USS. 


rapher,  and  that  the  loss  of  his  ifAm  seriously 

Impaired  the  pursuit  of  his  occupation — the  ver- 
dict was  not  excessive. 

[Sa.  Note. — ^For  cases  In  point,  see  Vfd.  ^ 
Cent.  Dig.  Assault  and  Battery,  |  OS.] 

Battle  and  McGulloch,  JJ.,  dissenting: 

Appeal  ftom  Circuit  Gonrtv  PnlasU  Oomi- 
ty;  Edw.  W.  Winfleld,  Judge. 

Action  by  one  Grant  against  the  St.  Lends, 
Iron  Mountain  &  Southern  Railway  Company. 
From  a  judgment  In  favor  of  plalntUf,  de- 
fendant appeals.  Affirmed. 

The  appellee.  Grant,  brought  suit  In  Pu- 
laski circuit  court  against  the  appellant  rail- 
way company  for  personal  injuries  received 
from  an  assault  and  batt^  of  one  01  W. 
Burke,  a  "special  agent"  or  detecttve  of  the 
appellant  railway  company.  He  sued  for 
both  compensatory  and  exemplary  damages. 
The  Jxiry  found  against  the  plaintiff  as  to  ex- 
emplary damages,  and  found  In  hia  favor  as 
to  compensatory  damages,  which  were  as- 
sessed at  the  sum  of  |7.000,  and  judgment 
was  entered  therefor.  The  defradant  rail- 
way company,  pn^ierly  preserving  Its  ex- 
ceptions, brought  the  case  here.  Grant  was 
a  young  man  employed  In  the  freight  de- 
partment of  the  Choctaw,  Oklahoma  &  Gulf 
Railroad  Company  (hereafter  referred  to  as 
the  "Choctaw  Road"),  and  he  was  directed 
by  his  employer  to  go  to  the  switches  where 
freight  cars  were  standing,  and  take  the 
numbers  of  the  various  cars  and  gather  data 
therefirom  for  the  use  of  his  employer.  He 
was  instructed  not  to  go  on  the  appellant's 
tracks  or  right  of  way  In  performing  this 
work.  While  he  was  standing  In  a  pubUc 
street  of  the  city  of  Uttle  Rock  in  the  per- 
formance of  this  work  of  taking  numbers  of 
Iron  Mountain  freight  cars  on  a  switch  la 
said  street,  he  was  set  upon  by  said  Burke. 
Burke  attacked  him  without  warning,  and 
t>eat  him  viciously.  The  result  of  this  beat- 
ing was  the  permanent  lose  of  90  per  c«it  of 
the  vision  In  one  eye,  the  permauMit  Utoop- 
Ing  of  one  eyelid,  and  suffering  from  the  date 
of  the  injury  to  the  time  he  testified  in  tbe 
trial.  In  addition  to  CTpenses,  loss  of  time, 
etc.  The  appellant  offered  no  eTldenee  on 
the  trial,  and  the  substance  of  the  appellee's 
testimony  was:  Bossinger,  the  local  freight 
agent  of  the  Iron  Mountain  Railway  at  Lit- 
tle Rock,  learned  of  Orant^s  taking  the  car 
numbers,  and  notified  A.  R,  Bragg,  the  di- 
vision freight  agent,  by  letter  and  verbally, 
of  these  facts,  and  he  told  the  commercial 
agent  of  tbe  Choctaw  Railroad  and  the  local 
freight  agent  of  said  road  that  if  they  did 
not  stop  this  boy  from  taking  these  numbers 
that  he  (the  boy)  would  get  htirt  Bragg  was 
the  bead  of  the  freight  department  of  the 
road  at  Little  Rock  and  In  tbe  division  oi 
which  Little  Rock  was  the  headquarters- 
When  he  received  this  Information  from  Bos- 
singer, he  wrote  to  the  general  superintend- 
ent at  St  Louis  in  regard  to  It,  and  had  some 
correspondence  with  him  about  It  and  prob- 
ably othw  officers.   Ho  wrote  tte  followlnf 
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letten  to  Mr.  Morrlsott,  the  genoral  freight 
agemt  of  the  Choctaw  Boad: 

"Personal.  Little  Bock,  Ark.  Sept  80. 
1902.  Mr.  H.  W.  Morrison,  G.  V.  A.  O.  O. 
A  O.  B.  R.  Little  Bock.  Ark.— Dear  *  Sir: 
For  several  months  It  has  been  called  to  my 
attention,  at  different  times,  that  a  man  In 
the  employ  of  yoor  company,  either  in  your 
office  or  the  office  of  your  commercial  agent 
here,  makes  a  practice  of  going  over  our 
team  and  private  tracks  dally  taking  num- 
bers and  Initials,  etc.  In  two  or  three  In- 
stances merchants  have  complained  to  me 
that  your  representatlTe  has  been  to  them 
calling  their  attention  to  such  cars  received 
via  the  Iron  Mt  wanting  to  know  why  such 
cars  were  not  shipped  via  the  Choctaw. 
The  name  of  the  party  who  Is  taking  the 
nnmbers  Is  Grant  He  was  found  taking 
numbers  of  our  cars  on  the  Penzel  Grocery 
Company's  track  on  last  Saturday.  All  I 
desire  to  say  is  that  I  consider  this  a  con- 
temptible piece  of  business,  and  a  method 
that  no  fair  competitor  would  take  to  gain 
Information,  and  we  propose  to  treat  this 
man  as  a  trespasser.  [Signed]  Tours  truly 
A.  R.  Bragg.  ABB." 

"Personal.  Little  Rock,  Ark.  Oct  6,  1902. 
Mr.  H.  W.  Morrison,  G.  P.  A.,  O.  O.  &  G.  By.. 
City. — Dear  Sir:  Beplying  to  your  persona) 
letter  of  Oct  Sth  in  answer  to  my  letter  of 
Sept.  80tb.:  I  deshre  to  say  that  la  entirely 
with  yon  whether  yon  answer  communica* 
tlons  from  this  office  or  not  In  the  second 
place,  'I  deny  positively  that  anyone  connect- 
ed with  this  company  In  Little  Bock  ever  re- 
sorted to  the  practice  to  which  your  company 
have  resorted  to  get  Information,  and  the 
statement  made  in  the  second  paragraph  of 
your  letter  Is  without  foundation.  I  desire 
further  to  add  that  hereafter,  If  the  party  In 
your  employ  Is  fonnd  In  our  yards  taking 
car  nnmbers  and  getting  other  Information, 
as  charged  In  my  communication  of  Septem- 
ber 30th,  he  will  be  treated  as  a  trespasser. 
[Signed]  Tours  truly,  A.  B.  Bragg,  D.  F.  A.** 

Daniel  Webster  was  a  young  man  employ- 
ed as  **atlllty  man"  In  Bosslnger's  office,  and 
he  was  acquainted  with  Grant,  and  Bossing- 
er  was  not  Burke  came  to  Bosslnger's  office, 
according  to  Bosslnger's  testimony,  asked  It 
they  were  having  any  trouble  with  the  Ohoo- 
taw  representatlTe,  and  was  tblA  they  had, 
and  Burke  said  he  wanted  to  have  some  one 
Identify  the  party,  and  Bosslnger — so  Web- 
ster says,  and  Bosslnger  practically  admits — 
delegated  Webster  to  go  with  Burke  to  iden- 
tify the  party.  Webster  went  with  him  three 
different  times  before  they  found  him;  the 
first  time  about  a  mo&th  before  the  other 
trips;  and  finally  fonnd  him  as  heretofore 
stated,  and  Webster  pointed  him  out  to 
Burke,  with  the  result  that  Burke  Immediate- 
ly assaulted  him.  A  short  time  before  the 
assault  Webster  stated  to  W.  H.  Davis,  a 
witness,  that  they  were  looking  for  Grant 
(referring  to  himself  and  the  detective),  and 
the  witness  asked  what  the  detective  was  do- 


ing looking  for  Grant,  and  Webster  told  him 
that  Grant  was  checking  up  their  cars,  and 
the  witness  asked  what  they  were  going  to 
do  if  they  caught  him,  and  he  said  they  were 
going  to  beat  him.  Burke  was  not  present 
but  In  sight  when  this  conversation  was  had. 
When  Burke  attacked  him,  he  told  him  he 
had  been  warned  before  not  to  do  this  work, 
and  during  the  attack  on  Grant  Burke  se- 
cured his  memorandum  book,  with  the  car 
nnmbers,  and  }ust  after  the  attack  remark- 
ed, In  hearing  of  a  bystander,  "We  will  just 
take  this  up,  and  show  it  to  them."  Webster 
testlfled  that  once  after  the  assault  he  saw 
Burke  come  into  Bosslnger's  office,  get  some 
money,  and  walk  out  Bosslnger  says  he 
was  not  In  his  office  after  the  assault  Bragg 
says  that  Burke  came  to  his  office  before  the 
assault  on  Grant  which  was  November  26, 
1902,  and  he  bad  a  conversation  once  or 
twice  with  him  before  the  assault  Burke 
asked  him,  so  he  says,  if  he  knew  who  was 
taking  the  car  numbers,  and  he  said  he  knew 
it  was  being  done,  but  did  not  know  who  was 
doing  It  He  denied  all  further  knowledge 
of  the  affair  than  as  stated.  He  said  that  he 
was  (at  the  time  tmder  Inquiry)  a  general 
agent  In  Arkansas  of  the  company  for  freight 
business,  and  had  control  of  the  local  agents 
In  matters  relating  to  freight  traffic.  Wm. 
Ballard  was  chief  of  the  special  agents  and  de- 
tectives, and  a  W.  Buike  was  under  his  direc- 
tion and  control.  He  assigned  Burke  to  his 
territtnry,  which  was  the  Arkansas  division, 
and  his  duties;  and  he  was  Instructed  to  look 
aftw  merchandise  while  he  was  in  Little 
Bock,  as  many  cars  bad  been  robbed  In  the 
yards  there  and  at  Fort  Smith.  Ballard  tes- 
tified it  vras  Bnike's  duty  to  act  without  spe- 
cial instmction  in  cajses  of  robbery  or  trouble 
with  freight  cars.  His  instructlonlb  to  his 
men  were  to  investigate  at  once  when  they 
found  out  that  cars  were  broken  into  or  other 
depredations  committed.  He  denied  sending 
BuAe  on  this  mission,  and  said  he  did  not 
remember  of  having  a  request  for  a  detective 
to  be  specially  sent  to  the  yards  in  question. 
The  payroll  of  the  company  for  November 
showed  that  Burke  was  working  for  the  com- 
pany for  $85  per  ratmtb,  and  he  also  recced 
(69.80  for  fiqiemet  daring  that  month. 

B.  8.  Johnson,  for  appellant  Cantrell  * 
Loughborough,  for  appellee. 

HILL,  0.  J.  (after  steting  the  facts).  The 
appellant  does  not  Insist  upon  any  errors  In 
the  Instructions.  The  court  gave  all  the  In- 
structions the  aK>ellant  requested,  and  they 
wore  In  harmony  with  those  given  at  the 
request  of  the  appellee,  and  fairly  presented 
the  law  of  the  whole  case  to  the  Jury. 

The  appellant  objected  to  a  great  deal  of 
the  testimony  adduced,  and  Insists  that  much 
of  it  is  incompetent  and  prejndldal.  A  coi^ 
poratlon  acta  only  through  agents,  and  the 
appellee  bad  no  direct  evidence  to  sustain  his 
caus^  and  necessarily  relied  upon  various 
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act*  of  different  agents  of  the  corporation^ 
seeking  to  establlsti  therefrom  su£BcIent  pro- 
bative strength  to  bind  the  corporation.  The 
court  falls  to  find  the  evidence  constituting 
any  link  In  this  chain  incompetent;  but  Uttle 
of  It  alone  would  have  weight;  and  the  seri- 
ous question  Is,  taking  all  the  various  bits  of 
evidence — the  entire  chain  proved — ^whether 
it  is  sufficiently  strong  to  sustain  the  verdict 
hanging  upon  It  In  the  treatise  Just  pub- 
lished on  the  Law  of  Agency  by  Clark  & 
Skyles,  these  principles  are  laid  down:  "In 
determining  a  principal's  liability  for  Ills 
agent's  torts,  two  important  elements  are  to 
be  considered:  •  •  •  First,  It  must  be 
committed  In  the  course  of  the  agent's  em- 
ployment; and,  second,  it  must  be  committed 
for  the  principal's  benefit;  although  there  are 
cases  holding  the  principal  liable  for  the 
agent's  wrongs  committed  for  his  own  ben- 
efit" Section  491.  Again,  the  authors  say: 
"It  Is  well  established  that  a  principal  la 
liable  for  all  torts,  negligences,  or  other  mal- 
feasances committed  by  his  agent  In  the 
course  of  his  employment  and  for  the  prin- 
cipal's benefit,  although  such  torts  or  negli- 
gences are  not  authorized  or  ratified  by  the 
principal,  or  even  though  he  had  fOTbldden  or 
disapproved  of  them,  and  the  agent  disobeyed 
or  deviated  from  his  instmctlons  In  commit- 
ting them.  •  •  *  This  rule  is  not  based 
on  the  ground  that  the  agent  had  autliorlty, 
express  or  implied,  to  commit  the  tort,  as 
is  the  case  with  contractual  obl^atlons  bind- 
ing on  the  prlnclpnl;  but  it  is  based  on  the 
ground  that  in  such  cases  the  agent  repre- 
sents  the  principal,  and  all  acts  done  by  the 
agent  In  the  course  of  bis  employment  are 
the  acts  of  the  principal;  and  It  Is  also  on 
the  ground  of  public  policy  that,  where  one 
or  two  Innocent  persons  must  suffer  from  the 
agent's  wrongful  act,  it  la  Just  and  reasonaNe 
that  the  principal,  who  has  put  It  In  the 
agent* 8  power  to  commit  such  wrong,  should 
bear  the  loss,  rather  than  the  Innocent  third 
person."  Section  488.  After  discussing  the 
difficulty  of  ascertaining  what  is  meant  by 
"course  of  eonployment '  within  the  meaning 
of  the  rule  and  the  varying  application  of  it, 
the  authors  say:  "It  Is  certain,  however,  that 
the  agent  must  be  engaged  In  the  princlpars 
bnslnesB,  and  the  tort  must  be  committed 
while  he  is  carrying  out  such  business.  If, 
a  consideration  of  all  the  facts  and  cir- 
cumstances of  the  case.  It  is  determined  that 
the  agent  was  acting  for  his  principal,  and 
In  pursuance  of  his  real  or  apparent  agency, 
at  the  time  the  tort  was  committed,  then  it 
may  be  said  that  he  was  acting  In  the  course 
of  his  employment  and  the  principal  will  be 
liable  tor  such  t(»i:,  whether  authorized  or 
not"  Section  494.  The  authors  say  further: 
^*In  accordance  with  the  principles  heretofore 
considered,  a  principal  may  be  held  liable 
ft>r  an  assault  committed  by  his  agent  in  the 
coarse  of  his  employment,  and  for  purpose 
of  advancing  the  prtndpars  Interesta."  Sec^ 
tlon  502. 


The  questions  involved  have  been  before 
this  court  In  several  cases,  and  the  prladples 
condensed  in  the  foregoing  excerpts  havo 
found  application  in  Ry.  v.  Hackett  58  Arte 
381,  24  S.  W.  881;  Ward  v.  Young,  42  Ark. 
642;  Pine  Bluff  W.  &  L.  Co.  v.  Schneider.  62 
Ark.  109,  34  S.  W.  547,  33  L.  E.  A.  3Ga  In 
the  latter  case  the  court  said:  "A  servant 
may  do  an  act  expressly  forbidden  by  his 
employer,  and  yet  If  It  be  within  the  scope 
of  his  authority,  the  employer  may  be  liable 
for  a  resulting  injury.  This  rule  is  con- 
stantly enforced  in  cases  against  railroads, 
^ectrlc  light  and  gas  companies,  and  it  ap- 
plies to  private  persons  who  employ  servants 
to  transact  their  business."  Applying  these 
principles  to  the  facts,  that  Burke  was  acting 
for  his  principal,  and  In  furtherance  of  Its 
affairs,  and  not  in  the  indulgence  of  any  pri- 
vate pique  or  quarrel,  Is  manifest  from  all 
the  evidence,  especially  the  statement  of 
Webster  when  he  was  seeking  Grant  to  show 
him  to  Burke,  the  statement  of  Burke  when 
he  struck  him.  that  he  had  been  warned  not 
to  do  that  work,  and  the  action  of  Burke  in 
forcibly  taking  Grant's  memorandum  book 
contfllnlng  the  car  numbers,  and  saying.  "We 
will  Just  take  this  up,  and  show  it  to  them." 
Who  the  '*them"  referred  to  Is  a  mattv  of 
conjecture,  but  in  view  of  his  persistent  seek- 
ing to  find  this  offending  young  man,  and 
applying  in  regard  thereto  to  the  general 
agent  of  the  state  and  then  the  local  agent 
at  Little  Rock  In  charge  of  the  freight  af- 
fairs of  the  company.  It  Is  apparent  that  It 
was  to  some  superior  servant  Interested  in 
these  car  numbers  that  he  would  show  the 
book.  That  this  assault  was  to  stop  by  force 
and  intimidation  a  method  of  secnrlng  Infor- 
mation of  the  company's  business  by  a  com- 
petitor which  the  company  considered  inju- 
rious to  its  Int^^sts  and  unfair  competition 
Is  a  fair  and  legitimate  conclusion  for  the 
Jury  to  draw  from  the  facts,  and  would  tend 
to  prove  that  the  act  was  Intended  for  the 
principal's  benefit  The  most  difficult  prop- 
osition Is  whether  it  was  In  the  course  of  em- 
ployment Bragg,  the  gmeral  agent  was  hi 
correspondence  with  the  snpolntendent 
and  probably  other  general  officers — bis 
memory  is  not  posltlTe  as  to  the  others — 
about  this  conduct  of  the  Choctaw  Railway 
In  sending  Grant  ont  to  gather  this  Informa- 
tion. He  denounced  the  conduct  of  Mr.  Mor^ 
risen  In  warm  terms,  and  said  and  rq>eated 
that  "we  propose  to  treat  this  man  as  a  tres- 
passer." Shortly  after  that  this  railroad  de- 
tective reports  to  Bragg  tor  information  of 
this  man.  Bragg  said  he  could  not  give  him 
his  name  (although  he  had  written  to  Mr. 
Morrison  giving  Grant's  name),  but  he  knew 
of  this  practice.  Then  Burke  goes  to  Bos- 
slnger,  the  next  in  authority  In  the  freight 
affairs,  and  asks  about  the  trouble  with  the 
Choctaw  representative,  and  desires  to  be 
shown  the  men  taking  the  car  numbers.  Bos- 
slnger  turns  him  over  to  Webster,  his  "util- 
1^  man«"  and  after  uiunccesafnl  efforts  be 
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finds  Grant  in  tbe  act  of  doing  this  work,  and 
points  him  ont  to  Bnrke,  who  at  once  aa- 
aanlted  him,  stating,  as  he  did  bo,  tliat  be 
had  been  warned  before  of  taking  these  car 
numbers.  Burke's  dnties  were  to  detect  and 
prevent  crimes  against  the  company's  prop- 
erty. His  chief  says  that  it  was  bis  daty 
to  InTestigate  robberies  of  cars,  and  other 
trouble  with  freight  cars,  and  sometimes 
other  depredations.  Whether  Burke  and 
those  under  whom  he  acted  considered 
Granfs  action  within  the  depredations  and 
Infringement  on  the  company's  property 
rights,  the  special  duty  of  guarding  which 
rested  on  the  detective  force,  Is  unimportant, 
for  the  evidence  clearly  tends  to  prove  that 
he  was  acting  under  directions  to  stop  this 
practice,  which  the  general  agent  regarded 
as  unfair  competition,  and  the  man  engaged 
In  It  a  trespasser.  Whether  be  exceeded  his 
fnstmctlons  in  the  means  and  force  used  in 
stopping  this  practice  is  immaterial.  The 
evidence  is  sufficient  to  justify  the  Jury  In 
finding  that  he  was  acting  in  the  course  of 
bis  employment,  for  the  benefit  of  his  prin- 
cipal, and  within  the  line  of  his  duty. 

Tbe  verdict  is  alleged  to  be  excessive. 
Tbe  Jury  found  In  favor  of  the  company  on 
this  count  for  exemplary  damages,  and  there- 
by showed  a  determination  not  to  punish  the 
company,  bnt  to  compensate  tbe  young  man 
for  bis  injury.  The  assault  was  a  vicious 
one.  Grant  was  lame  and  bruised  for  two 
weeks.  Incurred  medical  and  drug  hills,  suf- 
fered pain  from  the  attack,  and  the  practical 
loss  of  one  eye,  has  a  slight  personal  dis- 
figuration and  up  to  the  time  of  the  trial  was 
a  constant  sufferer  from  headaches  produced 
by  tbe  attack.  He  was  a  stenographer, 
working  as  such  when  sent  out  on  the  duty 
of  taking  these  car  numbers,  and  It  Is  shown 
that  bis  loss  of  vision  seriously  impaired  the 
successful  pursuit  of  his  chosen  occupation. 
Tbe  verdict  cannot  be  said  to  be  excessive. 

The  Judgment  is  affirmed. 

BATTLE  and  M cOULLOOH,  33.,  dlsaent 


BNOLISH  V.  ANDERSON. 
<8npnne  Court  of  Arkansas.   June  10^  1905.) 
Tbiai<— ABouiniiT  or  Counsax^nnwARunr- 

KD  STATSUENTS. 

In  an  action  for  damaging  an  orchard,  pol- 
Inting  a  cistern,  and  eommittlng  other  similar 
tnjaries,  defendant's  counsel,  in  opening,  stated 
Oiat  he  expected  to  prove  that  plaintiff  bad 
damaged  bla  orchard  himself,  and  oad  [wiaoned 
his  well,  in  order  to  collect  the  Insurance  ou 
his  wife's  life.  The  court  mildly  stated  that  the 
'remarks  were  not  proper,  and  instructed  the 
Jury  not  to  consider  the  same.  In  closing,  the 
attorney  stated  tliat  lie  had  not  proved  tbe  as- 
eertlons  of  his  opening,  because  the  court  would 
not  pennit  him  to  do  so,  bnt  that  be  could  have 
done  so  it  permitted.  The  court  again  stated 
in  die  same  tone  aa  before  that  the  argument 
was  not  proper,  whereupon  defendant's  attor- 
ney stated  that  he  apologized,  bnt  that  plain- 
tiff was  one  of  tbe  meanest  men  who  ever  came 
into  conrW  and  had  destroyed  Us  own  trees 


and  poisoned  bla  own  cistern.  There  was  ab- 
solutely no  testimony  or  offer  of  testimony  to 
support  any  of  the  charges  in  either  the  open- 
ing or  the  closing  argument,  and  the  venlict 
which  was  rendered  for  defendant  was  against 
a  preponderance  of  the  evidence.  Held,  that  the 
ai^iiment  constituted  reversible  error,  which 
was  not  obviated  by  the  admonitions  of  tbe 
court 

LEd.  Note. — For  cases  in  point,  see  voL  46, 
Cent  Dig.  Trial,  S8  302,  308.  316.] 

Appeal  from  Circuit  Court  Sharp  County, 
Western  District;  John  W.  Meeks,  Judge. 

Action  by  0.  W.  English  against  Hardy 
Anderson.  From  a  Judgment  for  defendant, 
plaintiff  appeals.  Beversed. 

John  B.  McGaleb,  Sam  H.  Davidson,  and 
■  D.  Lb  King,  for  appellant. 

HILI^  0.  J.  The  appellant,  BngUsh,  sued 
appellee  Andowm,  alleging  that  Anderson, 
as  his  tenant  fiilled  to  cnltivate  bla  farm  in 
a  bnabandlike  nuumw.  In  violation  of  tbe 
contract  of  rental;  ttaat  he  Injured  bis  or- 
chard by  allowing  cattle  to  break  Into  and 
eat  tbe  branches  and  break  down  tbe  trees, 
and  that  be  suffered  tbe  trees  to  be  cut, 
broken  down,  etc.;  and  that  he  burned  tiie 
rails  from  bla  fences,  and  polluted  his  cistern 
—and  otbw  speclflc  acts  of  injury,  for  which 
be  prayed  damages,  spedfylng  tbe  amount 
of  eacdi  Item.  Anderson  denied  all  allega- 
tions of  iQjnry,  and  tbe  Issues  wore  tried  be- 
fore a  jury,  who  found  in  favor  of  Anderson. 
It  cannot  be  said  tbat  the  verdict  is  without 
evidence  to  support  It,  yet  a  great  preponder- 
ance of  the  evidence  is  against  the  verdict, 
which  does  not  seem  responsive  to  the  evi- 
dence on  the  issues  before  the  Jury.  Tbis,  of 
course,  is  not  ground  for  reversal,  bat  it  does 
lend  weight  to  tbe  errors  assigned  In  regard 
to  the  argument  of  counsel  for  the  prevailing 
party. 

The  record  shows  tiie  following:  George 
G.  Dent,  Esq.,  one  of  the  attorneys  for  ap- 
pellee, in  opening  his  case,  stated  to  the  jury 
that  he  expected  to  prove  "that  plaintiff  had 
damaged  his  orchard  himself;  "tbat  plain- 
tiff had  poisoned  his  own  well";  "that  he 
(plaintUf)  bad  his  wife's  life  insured,  and 
tbat  he  poisoned  the  well  for  the  purpose  of 
poisoning  her  and  collecting  the  insurance"; 
and  tbat  "plaintiff  had  killed  and  poisoned 
another  party."  The  appellant,  by  attorney, 
objected  to  this  language  at  the  time,  and 
asked  the  court  to  withdraw  It  from  the  Jury; 
and  thereupon  the  court  in  a  mild  manner 
and  tone  of  voice,  stated  to  the  attorney 
that  the  remarks  were  not  proper,  and  said 
to  the  Jury,  in  the  same  tone,  not  to  consider 
said  remarks.  The  evidence  was  then  pro- 
duced to  the  Jury,  the  court  delivered  the  in- 
structions of  law,  and  the  case  was  argued 
by  tbe  attorneys  for  both  parties.  In  his  ar- , 
gument  to  tbe  Jury,  appellee's  attorney.  Dent 
stated  tbat  "he  had  not  proved  tbe  state- 
ments he  asserted  in  opening  that  he  expect- 
ed to  prove  to  the  Jury,  for  tbe  reason  that 
the  court  would  not  permit  him  to  do  so,  but 
that  he  could  have  done  80  it  permitted,  and 
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that  Slid  statements  were  trne."  The  ap- 
pellant at  tbe  time,  by  his  attorneye,  ob]ectea 
and  excepted  to  these  statements;  the  court 
at  the  time  of  appellant's  objections  stating 
to  said  attorney  for  appellee,  in  a  mild  tone 
of  Tolce,  that  snch  argument  was  not  proper; 
whereupon  said  attorney  said  that  be  "apolo- 
gised for  Bald  statement,"  bnt,  "that  plaintiff 
was  one  of  the  meanest  men  who  ever  came 
into  a  conrt  of  Justice";  that  he  had  de- 
stroyed bis  own  trees  and  had  poisoned  his 
own  dstem;  and  that  tbe  evidence  warrant- 
ed him  in  saying  so.  And  Hon.  W.  A.  Tur- 
ner, one  of  tbe  attorneys  for  appellee,  in  ar- 
guing said  case  bef<»e  tbe  Jury,  asserted  that 
"he  was  warranted  In  saying,  from  the  evi-. 
dence,  that  tbe  plaintiff  bad  destroyed  bis 
own  orchard,  that  he  believed  this,  and  was 
warranted  In  believing  It,  from  tbe  evidence 
In  the  case."  The  record  fails  to  disclose 
any  offbr  of  testimony  to  support  any  of  tbe 
charges.  Evidence  that  Bnglisb  injured  his 
own  cistern,  of  course,  would  have  been  com- 
petent, bnt  not  the  charges  of  murder. 
There  Is  abmlntely  notbing  in  the  record  to 
warrant  any  of  these  remarks.  Anderson's 
testimony  Is  confined  to  denials  and  explana- 
tion of  the  evidence  against  blm*  and  some  of 
his  witnesses  are  corroboratiTe  of  blm,  and 
some  arc  corroborative  of  Bnglish's  evidence. 
These  assertiooB,  therefore,  were  wholly  un- 
warranted, and  were  attempts  of  counsel  to 
make  witnesses  of  themselves  of  matters 
wlthont  the  record.  The  court  fell  short 
of  tbe  duty  imposed  on  him  to  enforce  the 
argument  In  legitimate  diannels,  and  permit- 
ted repeUtttmB  <tf  it,  in  offensive  and  denun- 
ciatory terms,  after  bis  mild  admonitions  to 
connsel  to  desist  Bven  if  the  court  had  ac^ 
ed  emphatically,  it  is  donbtfol  if  tbe  sinister 
eCTect  of  these  remarks  conid  have  been  erad- 
icated. This  «nbject  has  recently  been  gone 
into  fully  in  the  cases  of  Kansas  City  South- 
ern By.  V.  Murphy  (Axii.)  85  8.  W.  428,  and 
Day  V.  Ferguson  (Ark.)  86  S.  W.  771.  Apply- 
ing tbe  principles  therein  stated,  tbe  conrt  is 
of  the  opinion  that  an  undue  advantage  has 
been  secured  by  this  argument,  not  waixant- 
ed  by  the  law  or  fticts  of  the  caM 
Reversed  and  rwnanded. 


ST.  LOUIS  ft  B.  F.  RT.  OO.  r.  OARLIBLB. 
(Supreme  Court  of  Arkansas.   June  10,  1905.) 

1.  Railboadb— KnxiNQ  Stock  on  Trace— 
IssTBocTroNS— Spkeu  ot  Train. 

Where,  In  an  action  against  a  railroad  for 
negligently  klillDg  plalntifE's  mule,  the  court 
instructed  that  daendaut  was  not  required  Lo 
ruD  its  train  at  a  low  rate  of  speed,  as  to  one 
who  owned  stock  and  allowed  it  to  range  in 
the  vicinity  of  the  track,  an  Instruction  that  it 
was  not  negligence  to  ran  the  train  at  BO  <v  66 
miles  an  hour  was  properly  refused. 

2.  Saue— Issues. 

An  instruction  that,  If  the  rate  of  speed 
of  the  train  was  the  sole  cause  of  the  Injury, 
defendant  was  not  liable,  was  alao  properly  re- 
fused ;  the  issue  being  one  of  care  in  the  opera- 
tion of  the  train,  whether  slow  or  fast. 


8.  Savk—Neoligeitcs. 

Plaintiff's  mule  was  Icflled  by  defendants 
train  wblle  on  the  right  of  way  and  trat^  coins 
from  the  train  some  distance  before  it  was 
struck.  The  view  along  the  track  was  dear  for 
at  least  a  qnarter  of  a  mile  from  the  point  the 
mule  entered  the  rigixt  of  way,  and,  at  tbe  speed 
the  train  was  ninniug,  it  waa  evidently  for 
enough  from  tiw  mule  so  tbat.  If  action  towazds 
slowing  down  had  been  eariier  b^nn,  the  ininry 
coald  bare  bean  avoided.  HM,  that  dtfttiautt 
was  liable. 

[Bd.  Note. — ^For  coses  in  point,  see  voL  41, 
Cent  Dig.  Railroads.  H  14^14Ba] 

Appeal  from  C%rcalt  Oonrt;  Waablngton 
County;  John  N.  Tillman,  Judge. 

Action  J.  D.  Carlisle  against  tti«  8L 
Lonls  ft  San  Francisco  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  sp- 
pealB.  Affirmed. 

L.  F,  FaAer  and  B.  R.  Davidson,  for  ap- 
pellant Walker  ft  Walker,  for  appdlea 

HILL,  C.  J.  This  Is  an  action  against 
the  appellant  railroad  cnnpany  for  negli- 
gently killing  appellee's  mule.  There  wera 
a  verdict  and  a  Judgmmt  la  favor  of  app^ 
lee.  The  court  gave  one  general  Inatructioiw 
and  It  vras  In  entire  accord  wlfli  the  atatnte 
governing  these  cases.  At  tbe  instance  ct 
appellant  tbe  court  gave  ten  Instmcttons, 
and  refused  Ibree.  ThoM  given  prewaited 
fairly  every  idiase  ot  tbe  appellan^a  case 
which  it  was  entitled  to  have  consAdoed, 
and  some  more  favorably  for  It  tban  tbe 
law  authorised.  Tbe  first  (me  lefnaed  waa  a 
peremptory  instmctlon  which  ought  not  to 
have  been  glv^  Tbe  next  Inatroctlon  re* 
fused  stated  that  It  was  not  ne^Igence  to 
run  the  train  at  SO  or  65  mllet  an  honr.  The 
court  had  jnat  instructed,  at  lutance  of 
appellant,  that  the  company  was  not  reqnired 
to  rnn  its  train  at  a  low  rata  ot  vpeedr  as 
to  <me  who  owned  stock  and  allowed  It  to 
range  In  the  vlclnltr  of  the  track.  The  last 
instruction  requested  which  was  refased  stat- 
ed that  If  tile  rate  of  speed  tiie  train  was 
operated  was  the  sole  cause  of  the  injury,  lo 
find  for  the  defendan't  TUB  was  not  tiie 
issue  in  the  case,  but  the  issue  vras  one  of 
care  In  the  opwation  of  Hie  train — whether 
slow  or  fast— and  that  question  was  pnv>erly 
and  fairly  presented  in  instmctlons  framed 
by  the  appellant 

On  tbe  evidoice,  the  Jury,  If  It  believed 
plalntUTs  witnesses,  were  amply  JnatlAed 
in  finding  the  verdict  The  mole  killed  was 
on  tbe  right  of  way  and  trade  going  from 
the  train  some  distance  btfore  it  was  strock. 
and  tile  vision  alwg  the  track  was  dear 
at  least  a  qnartw  of  a  mile  from  tiie  point 
tbe  mule  must  enter  tiie  right  of  way.  At 
the  rate  of  speed  tiie  train  was  running  it 
was  evident^  s  saffldent  distance  away 
from  tbe  mule  to  have  prevented  the  Injury 
if  acti(»  towards  slacking  the  speed  was 
earUer  begun.  In  fact  it  Is  doubtful  it  it 
was  slackened  at  alL 

Ju^^moit  afflnned. 
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COROTHERS  t.  STATHL 
(Saprema  Coait  of  Arkansas.   June  10,  190S.) 

1.  Gbihihai.  X«4w— APFuz^Inanucnon— 

USVIEW. 

Where  ^bere  was  no  exception  to  an  In- 
struction In  a  (frimlnal  case,  nor  anj  assini- 
ment  of  error  baaed  thereon,  In  tbe  iiiotf<Hi  for 
a  new  trial,  the  instruction  is  not  reviewable. 

[Ed.  Note. — ^For  casea  in  point,  see  Tol  15, 
Gent.  Diff.  Criminal  Law,  H  2668,  2688.] 

2.  SlXUAI.  ABDSE  OW  InFAHT  FEMAXJfr— CON- 
BEHT. 

Bexoal  interconras  with  a  female  nnder  16 
yean  of  age,  with  or  without  her  coosent,  con- 
Btitntes  a  crime,  within  Kirby's  Dig.  i  2008, 
puaishius  the  offense  of  carnally  knowing  a  fe- 
male under  the  age  of  16  years. 

[Ed.  Note.— For  cases  In  point,  ne  vol.  42, 
Cent.  Dig.  Rape,  f  12.] 

8.  GBiifinAL  Law  —  OBoas-BzAimi ATiON  or 
DiRRDAirr. 

Under  Kirby's  Dig.  I  8088,  making  a  de- 
fendant on  trial  for  crime  a  comi>etent  witness, 
a  defendant  testifying  Is  subject  to  a  similar 
cross-examination  as  any  other  witness,  and  it 
ia  not  error  to  cross-examine  him  with  refer- 
ence to  Us  atteniitt  to  sUance  tBst&a(Hiy  against 
him. 

[Ed.  Note.— For  cases  In  point,  wm  n!L  CO, 
Cent.  Dig.  Witnesses,  H  971^684.1 
4.  Sahb— DiacRBTion  or  CotniT— Rkthw. 

The  court,  in  controlling  tbe  cross-examina- 
tifm  of  a  defoidattt  on  trial  for  crime,  is  vested 
with  discretionary  powar,  and  It  is  only  for  an 
abase  thereof  pKjudifdai  to  defendant  that  a 
reversal  can  be  had. 

[Ed.  Note. — For  cases  in  point,  see  vol.  IS, 
Cent  Dig.  Criminal  Law.  f  8064 ;  toL  SO,  Cent. 
Dig;  Witnesses.  H  023-030.] 

Appeal  from  Circuit  Oonrt,  Conway  Conu- 
tj;  Win.  L.  Hoore,  Jndge. 

One  Corothen  was  convicted  of  carnal 
abuse  of  a  female  nnder  tbe  age  of  16  years, 
and  be  appeals.  Affirmed. 

OnfTens  ft  Covington  and  Atkinson  &  Pat- 
terson, for  appellant  Robt  L.  Sogers,  Atty. 
0«n^  for  the  State. 

HILL,  O.  J.  Oorothers  was  indicted  under 
section  2008,  Kirby's  Dig.,  for  carnal  abuse 
of  Lou  Bldrldge,  a  female  under  tbe  age  of 
16  srears,  was  convicted,  and  bas  api>ealed. 

1.  Tbe  Indictment  was  returned  May  6, 
1004,  and  alleged  the  offense  to  have  been 
committed  on  May  10,  1004.  It  was  essen- 
tially similar  to  tbe  one  In  Conrand  t.  Stated 
6B  Ark.  550,  47  S.  W.  628.  The  court  in  that 
ease  held  that  an  Indictment  charging  the 
i^enee  In  tbe  past  tense  was  not  Tltlsted  by 
the  ins^on,  evidently  by  clerical  error,  of 
a  date  In  the  future^  The  trial  ]ndge,  la 
bis  charge,  told  tbe  Jury  that  tbe  indictment 
charged  tbe  crime  was  committed  In  1804, 
"and  the  proof  abovrs  that  it  was  In  1003, 
which  makes  no  difference."  The  instruction 
is  erlUdfled  for  assuming  that  tbe  crime  was 
proved.  While  the  Instnictton  is  not  hap- 
pily worded,  yet  Its  meanliVi  la  vtew  of  tSio 
tmetB  and  tbe  connection  In  which  it  was 
used,  Is  clear.  However,  there  is  no  excep- 
tion to  this  InstmotloB,  and  no  assignment 
of  error  based  qpon  it.  In  the  motion  for  a 


new  trial,  and  hence  it  is  not  properly  for 
reTiew  here. 

2.  Tbe  appellant  complains  of  the  follow- 
ing action  of  the  court:  "The  defendant  there- 
upon asked  tihe  court  to  Inatmct  tbe  Jury 
that.  If  tbe  act  of  sexual  Intercourse  was 
committed  forcibly  and  against  tbe  will  of 
the  prosecuting  witness,  dien  tbe  crime  was 
rape,  and  not  carnal  abuse,  which  was  by 
tbe  court  refused."  Tbe  prosecutrix  testi- 
fied that  the  first  act  of  intercourse  was  with- 
out her  consent  and  against  her  wllL  She 
also  teBtifled  to  four  otbo'  subsequent  acte 
of  Intercourse,  where  the  lack  of  consent  Is 
not  shown.  Discarding  tbe  first  act,  stUl  the 
evidence  sustains  the  verdict  But  tbe  fact 
that  the  Intercourse  was  procured  In  a  man- 
ner to  constitute  rape  will  not  be  a  defense 
to  an  Indictment  under  this  statute.  The 
charge  of  rape  does  not  Include  this  crime,  as 
pointed  out  In  Warner  v.  Stete,  54  Ark.  660, 
17  8.  W.  6,  but  the  fact  of  s^oal  intercourse 
with  a  female  under  16  years  of  age,  with  or 
without  her  consent  whether  obtelned  by 
force  or  fntm  lust  constitutes  the  crime  de- 
nounced by  this  statute. 

8.  The  appellant  testified  In  bla  own  be- 
half, and  .denied  tbe  crime  charged,  and  ex- 
plained  tbe  occasltm  of  the  trip  when  tbe  first' 
act  was  charged  to  bare  been  committed. 
Re  testified  In  regard  to  all  tbe  material 
questions  before  the  Jury.  The  state  was 
permitted  to  cross-examine  him  to  Inquire 
whether  <»w  Biggs,  a  friend  of  bis,  bad  of- 
fered the  father  ct  the  prosecutrix  $1,000  to 
get  the  glri  out'  of  the  county  In  otdet  to 
prerent  her  testifying  against  him.  He  de- 
nied all  knowledge  of  any  such  action.  There 
was  evldoice  on  behalf  of  the  stete  toidlng 
to  prove  that  an  effort  bad  been  made  by 
another  party  to  get  tbe  girl  away.  Tbe 
first  case  In  which  this  court  passed  on  the 
act  of  1885  (Kirby's  Dig.  i  3088)  permitting 
the  defendant  to  testify  In  criminal  casea  was 
McCoy  V.  Stete,  46  Ark.  141.  and  the  follovr- 
Ing  rule  announced:  "A  defendant  in  a  crim- 
inal case  takes  the  stand  Ufce  any  other  wit- 
ness. He  la  subject  to  the  same  Uabllltles 
on  cross-examination  as  any  other  witness- 
es.*' This  rule  has  been  followed  and  ap- 
plied In  many  cases  since.  It  was  entlrdy 
competent  to  attempt  to  prove  by  this  wit- 
ness (defendant)  that  be  was  attempting  to 
silence  testimony  against  him.  Some  of  the 
questions  asked  assumed  focta  not  proved, 
and  be  denied  all  knowledge  of  the  matter 
Inquired  of,  and  no  prejudicial  error  la  seen 
in  this  re^ird.  Tbe  drcult  court  Is  neces- 
sarily vested  with  a  large  discretion  in  con- 
trolling the  examination  of  witnesses,  and  it 
Is  only  for  an  abnae  of  such  discretion  preju- 
dicial to  the  appellant  that  reversals  can  be 
obtained.  Straw  Scott  v.  State  (Ark.)  86  S. 
W.  1004. 

4.  On  the  whole  case  tbe  court  Is  unable 
to  find  any  preijadlce  to  the  appellant  The 
prosecutrix  was  severely  attacked,  and  her 
moral  character  questioned,  and  tbe  proba- 
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bUit7  of  her  eTidence  assailed.  The  ]ui7  has* 
howeTer,  believed  her  and  discredited  the 
ai^llant,  and  tiielr  decision  upon  all  ancb 
matters  is  final. 
The  Judgment  Is  affirmed. 


WBOUGHT  IRON  RANGB  CO.  T.  XOITNO. 
(Supreme  Court  of  Arkansas.   Jmie  10,  19(KJ.) 

1.  SIastsb  and  Sesvaht— Buplothxni^-Oon- 

TBACTS — Wages— Indebtedness  —  Sbt-Off. 
Where  plaintiff  was  employed  as  defend- 
ant's agent  nnder  a  separate  but  similar  con- 
tract for  each  of  several  years,  to  be  paid  hy 
commissions  on  ranges  sold  by  employ^  un- 
der his  charge,  defendant  was  entiued  to  set 
off  the  amount  due  by  plaintiff  to  it  on  account 
for  one  of  the  years  against  sums  doe  from  de- 
fendant to  plaintiff  on  tbe  account  for  that  and 
prior  years. 

[EM.  Note. — For  cases  In  point,  see  vol.  34, 
Cent  Dig.  Master  and  Servant,  S  111 ;  vol.  43, 
Gent.  Dig.  Set-Ofl  and  Counterclaim,  SS  44,  53.] 

2.  Same— OvERDHAFTS— Instructions. 

Where  plaintiff's  contract  of  employment 
provided  that  be  should  not  permit  any  man 
under  his  supervision  to  overdraw  his  monthly 
allowance,  and  that  in  the  event  of  such  over- 
draft the  same  should  be  charged  to  plaintiff's 
account,  and  In  an  action  on  the  contract  the 
court  cbaned  that  If  sums  were  appropriated 
-by  the  salesmen  under  plaintiff,  without  his 
permission,  knowledge,  or  consent,  before  such 
soms  reached  his  hands,  such  retention  did  not 
constitute  an  overdraft,  within  the  meaning  of 
the  contract,  the  refusal  of  an  instruction  stat- 
ing the  converse  of  such  proposition  was  error. 

Appeal  from  Olrcnlt  Gonrt,  Onscblta  Comi- 
ty ;  Charles  W.  Smith,  Jni^ 

Action  by  8.  K.  Yoang  against  the  Wrought 
Iron  Range  Company.  From  a  judgment  for 
plalntltr,  defendant  appeals.  Reversed. 

During  the  years  1897,  1898,  and  1899  S. 
K.  Tonng  was  employed  by  the  Wrought  Iron 
Range  Company  to  take  auperrlslon  of  sales- 
men engaged  In  selling  Home  Comfort  ranges 
manufactured  by  the  defeudant.  The  com- 
pany agreed  to  allow  him  for  his  services 
nbout  $2  on  each  range  sold  by  men  under  bis 
supervision.  But  when  a  range  was  sold  on 
credit  the  commission  was  not  due  until  the 
notes  given  for  tbe  same  were  collected.  On 
hiB  part  Young  agreed: 

"(1)  To  discharge  the  duties  required  of 
him  strictly  and  faithfully ;  to  devote  all  bis 
time  to  the  business  of  said  company,  Id  such 
territory  and  In  such  manner  as  may  be  pre- 
scribed by  It;  to  keep  careful  oversight  of 
tbe  expenses  of  the  men  under  his  supervi- 
sion, keeping  their  and  his  own  expense  ac- 
count to  tbe  lowest  possible  limit,  and  to 
accept  said  commission,  as  provided,  In  full 
satisfaction  for  his  services. 

"(2)  To  personally  ingi)ect  all  notes  and 
sales  made  by  men  under  his  supervision,  and 
to  ascertain  If  any  promises  or  verbal  agree- 
ments have  been  made  by  such  men  and  left 
unfilled ;  to  report  each  month  to  his  general 
superintendent  the  work  Inspected  and  its 
condition ;  to  settle  the  books  of  all  men  un- 
der bis  siqierviBion  on  or  about  tbe  first  of 


each  calendar  month,  and  transmit  them  im- 
mediately, together  with  bte  montlily  report, 
and  all  cash  on  band  in  excess  of  ^i00.00  t» 
said  Company  at  Denver;  any  failure  upon 
his  part  to  discharge  these  duties  shall  be 
sufficient  grounds  for  the  termination  of  this 
contract. 

"(3)  Not  to  draw  for  bis  personal  use  more 
than  One  Hundred  Dollars  per  month  until 
the  final  settlement  at  the  expiration  of  this 
contract. 

"(4)  Ten  per  cent  of  all  losses  upon  notes 
received  for  sales  made  by  men  under  his 
supervision  during  the  term  of  this  contract, 
shall  be  deducted  from  amount  due  him ;  and 
any  balance  due  on  notes  for  ranges  taken  up 
and  returned  to  tbe  Gompo&r  abaU  be  aoo^t- 
I  ed  as  losses. 

"(5)  Under  uo  circumstances  will  he  permit 
I  any  man  under  his  superTision  to  ovo'draw 
I  the  monthly  allowance  due  bim  for  bis  work ; 
I  In  tbe  event  of  such  overdraft  same  to  tw 
I  charged  to  tho  account  at  the  party  of  tbe 
I  second  part" 

1  A  separate  contract  was  signed  for  each 
year  of  service,  but  these  contracts,  with  the 
exception  of  the  dates,  were  the  same. 

Afterwards  S.  K.  Young  brought  an  action 
at  law  against  tbe  defendant  company,  in 
which  be  alleged  that  tbe  company  was  ow- 
ing bim  $774.57  for  commissions  due  January 
1,  1899,  for  sales  made  by  men  under  bis  su- 
pervision for  tbe  years  1897  and  1898,  and 
the  further  sum  of  $600  for -commissions  for 
j  sales  made  on  credit  dming  year  1898,  and 
:  not  realized  on  until  year  1899,  and  which 
j  were  due  January  l,  1900,  and  also  the  fur- 
I  tber  ema  of  $600  for  services  as  superintend- 
1  ent  during  year  1898,  outside  of  the  contract 
j  referred  to,  wherefore  be  asked  Judgment 
!  against  the  company  for  tbe  amounts  n^med. 
with  Interest.   The  defendant.  In  its  answer, 
denied  that  It  was  due  the  plalntifT  any  sum 
upon  the  contracts  sued  on,  and  denied  that 
plaintiff  performed  any  services  not  included 
in  tbe  contracts  made  by  bim,  and  denied  that 
it  was  Indebted  to  plalntUf  anything  either 
on  tbe  account  or  for  extra  services.  Defend- 
ant further  alleged,  by  way  of  counterclaim 
and  set-off,  that  during  the  year  1897  tbe 
plaintlfF    overdrew    his    personal  account 
$80.78,  and  further  that  during  the  years 
1897,  1898,  and  1899  he  permitted  salesmen 
under  bis  supervision  to  draw  in  excess  of 
the  commissions  due  them  the  sums  amount- 
ing to  $3,748.03,  for  which  overdrafts,  it  al- 
leged, the  plaintiff  was  liable  under  the  terms 
of  bis  contract    On  tbe  trial  there  were  a 
verdict  and  Judgment  In  favor  of  the  plaintiff 
for  the  sum  of  $1,974.57,  from  which  Judg- 
ment the  defendant  appealed. 

J.  M.  Moore  and  W.  B.  Smith,  toe  appel* 
lant  Campbell  &  Sterenaen  and  Smead  ft 
Powell,  for  appellee^ 

RIDDICK,  J.  (after  stating  the  facts).  The 
plaintiff  was  employed  by  the  defendant  tor 
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tbe  Tears  1897, 1898,  and  189^  to  Have  siq>er- 
^isfon  of  salesDien  selling  ranges  manufac- 
tured defendant  sued  for  cominls- 
slons  due  him  for  the  years  1897  and  ISOS. 
but  it  appeared  that  during  the  year  1809 
plaintiff  had  OTerdrawn  his  account,  and  that 
if  the  account  tox  1899  be  considered,  and 
plaintiff  charged  with  the  amounts  advanced 
to  him  by  defendant  during  that  year,  it  will 
materially  reduce  the  amount  due  from  de- 
fendant to  plaintiff.  While  tbe  services  per- 
formed by  plaintiff  for  defendant  were  con- 
tinuous during  the  years  named,  they  were 
performed  under  a  separate  contract ;  but  it 
is  clear  we  think  that  the  amounts  due  by 
plaintiff  to  defendant  on  the  account  of  1890 
can  be  used  as  a  set-off  against  the  sums  due 
from  defendant  to  him  on  the  accounts  for 
the  years  1897  and  1899.  When  the  accounts 
for  all  these  years  are  considered,  it  seems 
quite  clear  that  the  Judgment  in  this  case  is 
excessive,  for,  if  every  item  claimed  by  plain- 
tiff is  allowed,  when  the  accounts  for  1899 
are  considered,  tbe  judgment  is  still  much  too  i 
large.  ! 

Again,  the  contract  under  which  plaintiff 
performed  the  services  for  defendant  stipu- 
lated that  he  should  not  permit  any  man  un- 
der his  supervision  to  overdraw  the  monthly 
.tllowauce  due  him  for  his  work,  and  that  In 
the  event  of  sucb  overdraft  the  same  should 
be  charged  to  the  account  of  the  plaintiff. 
Xow,  the  evidence  showed  that  the  men  un- 
der the  supervision  of  plaintiff  retained  from 
time  to  time  various  sums  collected  by  them 
in  excess  of  the  amounts  due  them  for  their 
work,  and  it  became  a  material  question  in 
the  case  as  to  whether  these  sums  should, 
ander  the  contract,  be  charged  to  plaintiff, 
and  the  loss  borne  by  him,  if  the  sums  were 
never  refunded  by  snch  salesmen.  On  this 
point  we  think  the  court  correctly  stated  the 
law  Id  bis  first  Instruction,  In  which  he  said 
that  If  those  sums  were  appropriated  by  the 
salesmen  to  their  own  use,  without  the  per- 
mission, knowledge,  or  consent  of  the  plain- 
tiff, before  such  sums  reached  his  hands,  such 
retention  did  not  constitute  an  overdraft, 
within  the  meaning  of  the  contract  But  be 
refused  to  give  the  fifth  Instruction  asked  by 
defendant.  In  which  the  conrci-se  of  that  prop- 
osition was  stated,  to  the  effect  that.  If  plain- 
tiff did  permit  salesmen  to  retain  out  of  the 
moneys  paid  them  on  account  of  sales  more 
than  their  monthly  allowance,  then,  under 
tbe  terms  of  the  contract,  he  was  chargeable 
with  such  amounts  as  overdrafts.  The  re- 
fusal to  give  this  Instruction  we  think,  was 
error  prejudicial  to  the  defendant  because, 
under  the  facts  of  this  case.  It  was  a  question 
for  the  jury  to  determine  whether  the  plain- 
tiff consented  to  the  retention  of  such 
amounts  by  the  salesmen  under  his  supervi- 
sion. If  he  did  consent  to  the  retention  by 
salesmen  of  sums  In  excess  of  their  monthly 
allowance,  he  was,  in  effect,  permitting  them 
to  overdraw  their  accounts,  and  he  became 
liable  for  such  sums  under  his  contract 


For  tbe  reasons  stated,  tbe  judgment  will 
be  reversed,  and  the  cause  renuuided  for  a 
new  trial,  with  leave  for  either  party  to 
amend  his  pleadings  so  as  to  include  accounts 
of  1899.  It  iB  00  ordered. 


SHOBTBE  UNIVERSITY  t.  7RAMKLIM 
BROS.  GO. 

(Supreme  Ooott  of  Arkaniu.  June  10.  19000 

1.  APPBAZi— ABBTKACT— FATLTmi  TO  SeI  OoT 
InsnUCTIOHB— PuaUlEPTIOH. 

Where  none  of  the  instructions  are  set  out 
in  the  abstract  as  required  by  Sup.  Ct  Bole 
9,  the  court  will  assume  that  they  were  correct 
lEd.  Note. — ^For  cases  In  point  see  vol.  8, 
Cent.  Dig.  Appeal  and  Error,  H  8749,  3750.] 

2;  Sakb  —  REraaKif CE  to  Tbbumoht— Sunr- 

OIBROr  OF  PslBBnTATZOir. 

An  abstract  of  tbe  transcript  as  follows: 
"By  reference  to  the  testimony  of  [a  witness] 
(see  Tr.  p.  09),  etc,  it  is  coodasively  shown," 
etc,  insnfflciently  presents  the  testimony  to  the 
Snprdms  Court 

[Sd.  Noteu~For  cases  fai  point,  see  toL  8, 
Cent  Dig.  Appeal  and  Error,  11^6,  2396.] 

3.  Saho— Ambhdubnt  or  BBOosn  m  Lowbb 

COOBT— PaESUUPTIOnS. 

It  is  in  the  province  of  the  circuit  conrt  to 
amend  Its  record,  and.  In  tbe  absenca  of  evi- 
dence showing  error,  It  will  be  presomed  oor* 

rect 

[Ed.  Not& — For  cases  In  point  see  vol.  8, 
Cent  Dig.  Appeal  and  Error,  ff  3804-^806.] 

Appeal  from  Circuit  Court  Pulaski  Coun- 
ty; Edward  W.  1/nnfleld,  Judge. 

Action  by  FrankUn  Bros.  Company  against 
Shorter  UnlTenrity.  Judgment  for  plaintiff, 
and  defendant  appeals.  Affirmed, 

John  Barrow,  for  appellant  Moloney  & 

Maloney,  for  appellee. 

HILL,  C.  J.  This  is  a  cause  originating  In 
justice  of  the  peace  court  and  after  trial  on 
appeal  In  circuit  court  Is  brought  here.  The 
contest  seems  to  have  been  whether  a  gro- 
cery bin  of  $54.9S  was  properly  chained  to 
Shorter  University,  or  to  one  W.  C.  Cox,  the 
manager  of  the  boarding  department  of  the 
.  university.  Tbe  appellant  has  wholly  failed 
to  set  forth  "the  material  parts  of  the  plead- 
ings, proceedings,  facts,  and  documents  upon 
which  he  relies,  together  with  such  other 
statements  from  the  record  as  are  necessary 
to  a  full  understanding  of  all  questions  pre- 
sented to  the  court  for  decision,"  as  required 
by  rule  9.  None  of  the  instructions  are  set 
out  and  therefore  tbe  court  must  assume  that 
the  jury  was  correctly  instructed,  Koch  v. 
Klmberllng,  55  Ark.  547,  18  S.  W.  1040;  Car- 
penter V.  Hammer  (Ark.)  87  S.  W.  646. 

The  appellant  contends  that  there  is  no 
proof  to  show  that  Shorter  University  agreed 
or  undertook  to  pay  this  bill,  and  then  says: 
"By  reference  to  the  testimony  of  T.  H. 
Jackson  (see  Tr.  p.  59)  and  the  testimony  of 
J.  W.  Walker  (see  Tr.  p.  67),  etc.,  it  is  con- 
clusively shown,"  etc.  This  Is  what  Mr. 
Justice  Mansfield  described  in  this  language- 
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"And  content  tbemsdvea  wltt  a  mere  refer- 
ence to  !t  ttbe  testlnumy]  I17  vay  cf  Insisting 
upon  Its  insuffltdeucy.'*  The  conrt  added: 
"Tbe  rules  of  practice  do  not  make  It  onr 
duty  to  explore  the  transcript  for  the  evi- 
dence thus  omitted.*'  Ruble  t.  Helm,  S7  Ark. 
801,  21  &  W.  470.  To  properly  nnOentand 
the  case,  each  of  the  flTe  jndges  of  this  conrt 
would  have  to  talra  tnm  abont  In  exploring 
the  transcript  to  discover  the  facts  of  the 
case.  The  role  was  pzomnlgated  20  years 
ago  to  obviate  that  dor  and  tedious  metiiod 
of  trial  In  this  conrt  For  a  recent  dlsca»> 
slou  oi  Uie  pmfex  office  of  tbe  abstract  and 
transcript  ref  eraice  is  made  to  Neal  t.  Bran- 
don (Ark.)  85  8.  W.  778.  The  judgment 
seems  to  have  been  first  rendered  against  T. 
H.  Jackson  as  siqtadntendent  of  Sbnter  Un^ 
verslty,  and  afterwards,  on  modtm,  which 
was  resisted,  amended  so  as  to  be  rendered 
against  tbe  corporation.  It  was  In  the  prov- 
ince of  th'e  circuit  conrt  to  am^id  its  record, 
and.  In  tbe  absence  of  evidence  showing  er> 
ror,  It  vrill  be  presumed  to  be  owrect  The 
appellee  has  set  fnth  the  substance  of  some 
of  the  evidence  and  tnm  it  and  the  appel- 
lant's argument  of  Its  force,  It  appears  that 
the  drenlt  conrt  arrived  at  tibe  rl^t  oonclo- 
stoD  In  the  case. 
The  Judgment  Is  afllrmed. 


BUNOH  et  al  V.  WILLIAMS. 
(Supreme  Court  of  Arkansas.   June  17,  1906.) 

I^SB— GonsTBUonoH— BxoovnsT  ow  Posns- 

Bion  BT  Lessos. 

Plaintiff  cod  traded  to  let  defendants  have 
the  uee  for  five  years  of  so  much  of  a  tract  of 
timber  land  as  they  might  clear  up.  It  was  pro- 
vided that  tbe  clearing  necessary  should  be  the 
removal  of  all  timber  except  trees  exceeding 
2^  feet  in  diameter,  and  that  plaintiff  should 
bave  the  option,  after  one  year,  to  take  back 
the  lands  which  had  been  cleared,  on  paying  de- 
fendants a  certain  sum  j>er  acre  per  annum  for 
each  acre  they  had  cleared.  Defendants  par- 
tially cleared  a  portion  of  the  land,  leaving 
some  trees  standing  which  were  leas  than  2^ 
feet  In  diameter.  Held,  that  plaintiff  was  not 
entitled  to  retake  the  land  under  the  option 
without  first  tendering  the  amount  to  whi<m  de- 
fendants were  entitled  for  labor  performed. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty ;  Antonio  B.  Grace,  Judge. 

Action  by  E.  W.  Williams  against  Buncli  & 
HcKenzle.  From  a  Judgment  for  plaintiff,  de- 
fendants appeal.  Reversed. 

B.  W.  wmianiB,  on  the  6th  day  of  Decem- 
ber, 1808,  rented  to  Bundi  ft  UdCenzle  a 
part  of  tbe  Leland  plantation  In  JefCersm 
county  fbr  one  year  Ua  the  sum  of  $4,000. 
Along  with  tbls  Improved  land  Williams  let 
^lem  have  240  acres  that  bad  berai  deadened, 
but  not  cleared,  whlcb  la  called  "New 
Grotmd*'  In  the  contract  Xhis  contract  was 
reduced  to  writing,  and  so  much  of  it  as  re- 
fers to  tbls  "New  Ground"  Is  as  follows:  "It 
is  expressly  understood  and  agreed  between 
the  parties  that  the  New  Ground  hereinbefore 


described,  that  they,  tbe  said  Bnncli  ft  Uc- 
Kenzie,  are  to  have  the  use  and  occiv>tloD 
thereof,  or  the  use  and  occupation  of  so  mndi 
fbenof,  as  th<^  may  clear  up  and  put  In  a 
good  state  of  cultivation  for  the  term  of  five 
years,  free  of  rent  The  clearing  necessary  fa> 
make  tbls  term  of  the  contract  (iterative  aliall 
be  as  f&llows:  Tbe  said  Bunch  ft  MtSenzie 
are  to  cut  down  and  remove  all  tbe  timber 
from  tbe  land  with  tbe  enxptfoo  ot  all  gum 
and  syeanuwe  trees,  exceeding  two  and  one- 
half  feet  in  diameter,  whldi  trees  are  to  be 
deadened  and  left  standing;  the  said  Bunch 
ft  HcK^izle-  are  to  further  build  a  hoiue 
16x82  feet  with  a  partition  In  the  middle,  for 
every  twenty  acres  of  land  cleared  land  at 
such  pcdnts  as  may  be  destgnated  by  the  said 
E.  W.  WlUiams.  It  Is  not  understood  by  Uie 
terms  of  this  contract  that  the  said  Bunch  ft 
M(£aizie  are  to  clear  and  put  Into  a  good 
state  of  caltivatlon,  ail  of  the  New  Ground 
bar^t>efortf  spedfled,  but  It  is  especlallr  un- 
derstood and  agreed  that  whatever  amount 
of  undeared  land  tli^  shall  pnt  Into  cnltlTa- 
tlon  as  aforesaid,  they  shall  have  the  use 
thereof  free  of  rent  fbr  a  term  of  Ave  years. 
It  is.  however,  agreed  and  miderstood  be- 
twea  tbe  parties  that  the  said  E.  W.  WU- 
liams  shall  have  the  <^tion  after  tbe  expira- 
tion of  one  year,  to  take  back  the  lands  that 
have  been  cleared  and  placed  In  cultivation 
by  tbe  said  Bundi  ft  McKoizie,  but  in  doing 
BO  be  slull  pay  to  tbe  said  Bunch  ft  Hc^mde 
tbe  sum  of  Three  and  00-100  Dollars  per  acre 
per  annum  for  each  acre  that  they  may  bave 
so  cleared  as  aforeBald,  until  tbe  e^^iratton 
of  the  Ave  years.**  Bunch  ft  UcKoule  daring 
1887  cleared  and  pnt  In  cultivation  about  40 
acres  of  tbe  new  ground,  and  erected  two 
cabins  upon  It,  but  left  several  hundred  trees 
standing  on  the  land  whlcb  were  not  2^  feet 
in  diameter.  In  Deoemtwr,  1900,  limiiams 
notified  Buncb  ft  HcEoisle  that  be  vrould  ex- 
erclse  the  option  reserved  in  the  contract  and 
take  back  tbe  new  ground  on  January  1, 1901. 
and  asked  them  to  have  the  ground  measured 
to  determine  what  was  due  them  under  tbe 
contract  Bunch  ft  McKeiule  replied  tliat 
they  would  hold  possession  of  the  new  ground 
until  "the  sune  is  paid  for  accordii^  to  our 
contract"  Williams  served  nottce  on  defend- 
ants to  quit  as  provided  hy  tbe  statute  in  pro- 
ceedings for  unlawful  detainer,  and  after- 
wards brought  this  action  to  recover  poases- 
slon.  >  But  he  made  no  tender  or  offer  to  pay 
defendants  for  the  clearing  before  bringing 
tlie  actltm.  On  tbe  trial  it  was  atiown.  as  be- 
fore atated,  that  Bunch  ft  McEenzie  bad 
cleared  and  put  in  cultlvatitm  about  40  acres 
ot  land,  and  bad  built  two  lionses  tbereon  of 
the  dimensions  as  required  by  the  contract 
and  that  tb^  bad  exp&AeH  bt  mtSx  wwk 
sometblng  over  (500.  It  was  also  shown  that 
at  the  Old  of  tbe  first  year  there  were  several 
hundred  trees  under  ^  f)Mt  In  diameter  still 
standli^  on  the  land,  to  remove  whlfA  at  ones 
would  cost  several  hundred  dollars.  Bunch  ft 
Blc^izie  testified  that  it  was  Ibelr  Intention 
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to  bum  or  remove  these  trees  from  time  to 
tlnM,  and  to  tarn  the'land  over  at  tbe  ezplra- 
ti<m  of  fire  yeara  cleared  aa  called  for  1^  tile 
contract  Tbe  circuit  court  held  that  under 
tbe  contract  the  plaintiff  was  oitltled  to  re- 
■eater  and  take  poaaeaalon  of  the  land  wlthont 
r^ard  to  whether  a  tender  had  been  made  or 
not;  and  gare  indgmoit  In  favor  of  the  plain- 
tiff. Defendants  appealed. 

N.  T.  White  and  Ben.  J.  Altbelmer,  for  ap- 
pellee. 

BIDDICK,  J.  (after  stating  tbe  facts). 
This  la  an  action  by  plaintiff  to  recover  pos- 
aoBBion  of  certain  land  which  be  bad  leaaed 
to  defendaota.  The  decision  of  the  case  tarns 
on  the  conatmction  of  tbe  following  cUtaae  In 
the  ccmtract:  "It  la  however,  agreed  and  im- 
-deratood  between  the  partiea  that  the  said 
B.  W.  Williams  Shall  have  tbe  option,  after 
tbe  ecplratlon  (tf  one  year  to  take  back  the 
lands  that  have  been  cleared  and  placed  In 
cultivation  by  the  said  Bonch  ft  BIcKenzIe, 
but  in  doing  so  be  shall  pay  to  the  said  Bnnch 
&  Hds:enzle  tbe  «am  of  $3.50  per  acre,  per 
^'"'f!",  for  each  acre  they  may  have  so  clear* 
•ed  as  aforesaid  until  the  ezpiratl<m  of  the 
five  yean."  Tbe  provisiona  of  ttils  contract 
are  not  altogether  clear,  but  utteat  considera- 
tion of  the  same  we  are  of  the  opinion  that 
the  payment  of  the  deftiidants  'fOr  tbe  clear* 
ing  waa  a  condition  precedent  to  the  rl^t  of 
tbe  plaintiff  to  take  back  tbe  land  under  tbla 
(Hmtract  befwe  Oie  apiratlon  of  the  Ave  years. 
It  is  true  that  the  evidence  here  abows  that 
this  land  bad  not,  at  tbe  time  this  suit  was 
brought,  been,  fully  cleared  aa  required  by  the 
oontradv  for  there  were  at  that  time  trees 
still  standing  on  tbe  land  under  2Vi  feet  in 
diameter.  Bat  defendants,  having  put  the 
land  In  cultivation  during  the  .first  year,  were 
not  required  by  the  contract  to  have  it  fully 
«lMred  during  that  year.  Defendanta  had 
during  tbe  first  year  expended  over  $300  in 
improving  this  land,  and  It  would  be  a  harsh 
construction  of  the  contract  to  bold  that,  aa 
the  land  was  not  then  fully  cleared,  plaintiffs 
could  take  It  back  and  pay  nothing  for  tbe 
work  and  labor  expoided  by  defendants.  ThB 
time  during  which  these  trees  were  all  to  be 
taken  from  the  land  was  not  limited  to  tbe 
first  yeai-,  and,  if  defMdants  had  been  permit- 
ted to  retain  the  use  of  tbe  land  for  tbe  full 
term  of  five  years  to  pay  for  tbe  clearing,  It 
would  not  have  injured  plaintiff,  If  the  trees 
bad  ttem  taken  from  tbe  land  before  the  ex- 
piration of  the  torn  of  tbe  leaaa  But  coun- 
sel for  plaintiff  admit  that  defmdanta  were 
entitled  to  some  coropenwition  for  the  work 
and  labor  expended  on  the  clearing,  but  con- 
tend that  tbla  compensation  waa  not  to  be 
paid  before  plaintiff  re-entered  tbe  land,  but 
afterwards.  I  feel  some  doubt  about  that  point 
myself;  but  aftw  consideration  thereof  the 
court  has  concluded  that  the  contract  re- 
quired that  a  payment  or  tender  of  tile 
amount  due  defendants  for  tbe  clearing,  what- 


ever It  was,  should  have  been  made  before 
commencing  tbe  action  to  recover  tbe  land. 

It  follows,  therefore,  fbat  in  our  opinion 
the  snl^  being  brotvht  before  any  payment  or 
tmder  was  made,  was  premature.  The  Judg- 
ment will  therefore  be  reversed,  and  tbe  case 
remanded  tm  further  proceedings. 


McNUTT  V.  McNUTT  et  al. 
(Snpreme  Court  of  Arkansas.   June  10.  1905.) 

1.  DMDB— VaOATIOR— OONBTBUOnV*  Tbost— 
Feaud — Deosee  of  Fboov. 

A  mere  preponderaoce  of  parol  proof  is  In- 
Bnfficlent  to  establish  a  truat  ex  maleficio  on 
real  property  and  to  set  aaide  an  absolute  deed, 
bat  uw  fraud  relied  on  for  that  pnrpoae  muBt 
be  clearly  efltablishad. 

2.  Saue— EviDsncK. 

Complainant  and  hla  slater  conveyed  cer- 
tain land  to  defendant,  their  mother.  In  consid- 
eration of  95  and  other  vood  and  valuable  con- 
siderations, which  defendant  claimed  she  bad 
purchased  and  paid  for,  with  the  exception  of 
|200  paid  by  her  bosband,  and  bad  the  land 
couTeyed  to  plaintiffs.  Plalntith  testified  that 
defendant  obtained  the  conveyance  by  represent- 
ing that  she  wanted  to  sell  the  property  to  P., 
and  asreelns  to  divide  the  purchase  price  be- 
tween the  plalntiftB,  which  defendant  denied; 
claiming  that  the  conveyance  was  executed  In 
Justice  to  her,  In  order  that  she  might  have  a 
home.  Complainant  did  not  bring  the  suit  un- 
til more  than  three  years  after  tbe  deed  was 
given,  daring  which  tim«  he  waa  ImpeconloaB, 
and  had  solicited  his  mother  to  huild  a  small 
house  on  the  property  and  reAt  It  to  him.  BM, 
that  snch  facts  were  Insufficient  to  jastify  a  de- 
cree setting  aside  the  dead  and  establishing  a 
trust  ex  maleficlo. 

Appeal  from  Miller  Obaacery  Court;  James 
D.  Shaver,  Chancellor. 

Action  by  A,  B.  McNntt  and  another 
against  Mai^aret  A.  Mi^ntt  From  a  de- 
cree In  favor  of  plaintiff^  defendant  ap* 
peala.  Reversed. 

Scott  &  Head,  for  appellant  William  F. 
Klrby,  for  appellees. 

RIDDIOK,  J.  This  Is  an  action  by  a  son 
and  a  daughter  against  tb^  nu)tiier  to 
cancel  a  deed  executed  by  them,  conveying 
to  her  two  lots  In  the  city  of  Texarkana. 
and  tbe  Improvements  thereon,  on  tbe 
ground  that  the  conveyance  was  procured 
through  fraud.  Tbe  facts  are  that  one  A. 
B.  McNutt  purchased  the  two  lota  men- 
tioned, paying  $200  cash,  and  agreeing  to  pay 
a  balance  of  $600  In  Iiutallmeuts  of  $1^ 
each.  His  wife,  Mrs.  Margaret  A.  McNutt, 
the  defendant  In  this  action,  claims  that  she 
paid  all  of  tbe  purchase  money,  except  tbe 
$200  paid  by  her  huaband  In  cash.  By  the 
consent  of  horseU  and  her  husband,  their 
vendor  necuted  a  deed  ctmreylng  the  lots 
to  their  two  (^dren,  who  are  the  plaintiffs 
in  this  case.  After  these  children  became 
ot  age  and  were  married,  they  executed  a 
deed  conveying  these  lots  to  the  dtfendant, 
their  mother.  Tbe  deed  recites  that  it  was 
executed  "for  and  In  consideration  of  tbe 
sum  of  five  dollars  and  other  good  and  val- 
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uable  consIderatloDB  paid  Margaret  A. 
McNutt"  But  the  plaintiffs,  and  also  the 
wife  of  one  of  the  plaintiffs,  testify  that 
the  defendant  procured  the  execution  of  the 
deed  by  telling  her  son  and  daughter  that 
she  desired  to  sell  the  property  to  Mrs.  Pres- 
ton, who,  she  said,  was  willing  to  pay  $1,500, 
for  it,  bnt  that  Mrs.  Preston  would  not  pur- 
chase from  the  plaintiffs,  but  insisted  upon 
having  a  couTeyance  from  defendant  The 
defendant  then  proposed  that  plaintiffs  con- 
vey the  property  to  her;  promising  that  she 
would  convey  it  to  Mrs.  Preston,  and  divide 
the  purchase  price  between  the  plaintiffs. 
They  say  that .  they  made  the  conveyance, 
bnt  that  the  defendant  refused  to  carry  out 
her  part  of  th^  contract,  and  still  retains 
the  property,  in  fraud  of  their  rights.  The 
defendant  answered  the  complaint,  and  de- 
nied that  she  had  procured  the  property  as 
alleged  In  the  complaint  Bnt  she  states 
that  she  having  paid  a  large  part  of  the 
purchase  money,  the  plaintiffs,  her  children, 
when  they  became  of  age,  as  a  matter  of 
Justice,  executed  the  deed  conveying  the  lots 
to  her  for  love  and  affection,  in  order  that 
she  might  have  a  home,  and  that  she  Is  the 
owner  thereof,  both  In  law  and  equity. 

The  chancellor  found  the  issues  In  favor  of 
the  plaintiffs,  and  the  question  presented  by 
the  appeal  from  bis  Judgment  Is  mainly  a 
question  of  fac^  But  this  is  an  effort  to 
have  a  court  of  equity  Impose  a  trust  ex 
malefldo  upon  real  property,  and  to  change 
the  beneflclal  title  to  such  property  by  parol 
evidence  from  the  defendant  to  plaintiffs. 
In  order  to  Justify  a  court  In  granting  such 
relief,  the  fraud  alleged  should  be  clearly 
eatabllsbed.  A  mere  preponderance  of  the 
evidence  Is  not  sufficient  to  obtain  such  re- 
lief. McOuigan  v.  Gaines,  71  Ark.  614.  77 
8.  W.  62;  Ammonette  v.  Black,  73  Ark. 
310,  83  S.  W.  910;  Tlllar  v.  Henry  (Art.)  88 
S.  W.  C73.  Now,  the  plalntlffa  do  testify  posi- 
tively that  their  mother  obtained  the  prop- 
erty In  the  manner  alleged,  but  there  are  un- 
disputed facts  in  the  case  which  cast  a 
suspicion  upon  the  Justness  of  their  claim. 
This  deed  that'  they  say  was  procured  by 
fraud  was  executed  on  the  11th  of  June, 
1900.  As  Mrs.  Preston  lived  In  Texarkana, 
near  where  they  lived,  they  must  have  dis- 
covered the  fraud  of  their  mother  only  a 
short  time  afterwards,  but  it  was  nearly 
three  years  afterwards  before  they  brought 
this  action  to  set  the  deed  aside.  There  Is 
nothing  to  show  that  the  daughter  ever 
asked  her  mother  to  perform  her  part  of 
the  contract  or  pay  her  for  the  lots.  Tbe 
son,  A.  B.  McNutt  testified  that  be  did 
ask  bis  mother  two  or  three  times  to  sell 
the  lots  and  pay  him  his  part  of  the  pro- 
ceeds, but  she  denies  that  he  did  so.  The 
testimony  and  his  own  letters  read  In  evi- 
dence show  that  he  was  poor,  and  had  to 
borrow  money  from  his  parents.  In  several 
of  these  letters  be  asks  them  for  financial 
ttsiditanc^  but  in  none  of  them  does  he  men- 


tion the  fact  that  his  mother  owed  him 
anything  for  this  land.  On  the  contrary. 
In  several  of  these  letters  he  refers  to  the 
lots  as  her  property,  and  offers  to  rent  tme 
of  them  from  her  If  she  will  put  up  a  small 
house  on  it.  These  letters  written  by  plain- 
tiff A.  6.  McXutt  commence  only  a  month 
or  two  after  the  deed  was  executed  by 
plaintiffs  to  their  mother,  and  contliiue  at 
Intervals  for  a  year  or  two.  If  his  mother 
had  perpetrated  such  a  gross  fraud  upon 
him  In  reference  to  this  deed,  it  is  remark- 
ably strange  that,  though  he  several  times 
refers  to  this  property  In  his  letter  aa  bis 
mother's  property,  he  never  refers  to  or 
bints  at  the  fraud  which  he  now  testifies 
that  she  committed  In  reference  thereto. 
These  letters.  It  seems  to  us,  completely 
OTOthrow  the  testimony  of  tills  plalnUfT  In 
reference  to  the  acts  of  his  mother,  tot  it 
Is  inconceivable  that  she  should  have  com- 
mitted such  a  fraud,  and  that  he  should 
never  have  mentioned  it  in  letters  whlcb 
refer  to  the  property.  The  parties  wbo  tes- 
tify to  this  fraud  are  all  Interested  parties, 
and  one  of  them  the  wife  of  one  of  tbe 
plaintiffs,  of  doubtful  competency  as  a  wit- 
ness. But  it  Is  unnecessary  to  discuss  that 
point  for  it  seems  to  us  that  considering 
all  the  evidence,  it  does  not  make  out  a  case 
clear  enough  to  Justify  the  court  In  grant- 
ing the  relief  asked,  and  in  changing  tbe 
title  to  this  land. 

On  tbe  whole  case,  we  are  of  the  opinion 
that  the  chancellor  erred  In  his  decree  in 
favor  of  plaintiffs.  The  Judgment  will  there- 
fore be  reversed,  and  the  cause  remanded, 
with  an  order  to  dismiss  the  complaint  for 
want  of  equity  at  the  costs  of  tbe  plaintiffs. 
It  is  80  ordered. 


BROOKS,  NBBLT  ft  00.  r.  YTSLL  OOUOTT. 
(Supreme  Oourt  of  Arkansas.  Jane  17,  1905.) 
OovDEinrA-nos  —  Beceift  or  Daiuobs  —  Bs- 

TOPnL. 

Where  a  landovnn',  after  condemnrntion  of 
a  highway  over  the  land,  received  the  damam 
assessed,  he  was  estopped  from  claiming  the 
land  appropriated,  and  oonid  not  without  tbt 
consent  of  the  coonty,  restore  his  rights  1^  a 
return  of  the  money. 

[Ed.  Note.-— For  cases  fn  point  see  voL  18, 
Cent  Dig.  Emhient  Domain.  H  442-444.] 

Appeal  from  CMrcnlt  Oonrt,  Td]  Oonnty; 
William  L.  Moote,  Judge. 

Condemnation  proceedings  by  Tell  comi- 
ty against  BRXrin,  Neely  ft  Co.,  on  the  lay- 
ing out  at  a  blgbway,  and  fnna  the  Jndf- 
ment  of  condemnation,  tbB  Umdowneis  ap- 
peal. Affirmed. 

J.  H.  Parker,  for  appellants 

BATTLE,  J.  Tell  county  wa»  entitled  to 
the  condemnation  of  a  portion  of  the  lands 
of  Brooks,  Neely  &  Co.  for  a  certain  public 
highway  over  the  same.  Hie  land  was  con- 
demned for  that  purpose^  and  the  damages 
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caused  thereby  were  aseessed,  and  a  county 
warrant  was  Issued  to  tbem  therefor,  and 
was  received  and  collected  by  them.  They 
cannot  now  contest  the  right  of  the  county 
to  the  land  bo  condemned.  The  warrant  was 
Issued  In  payment  of  snch  damages,  and 
tbey  were  not  entitled  to  hold  it  to  satisfy 
damages  that  might  thereafter  be  assessed 
In  another  proceeding  to  condemn  other 
lands  of  theirs  for  the  same  highway.  Hay- 
ing received  and  collected  It,  they  accepted  It 
for  the  purpose  for  which  it  was  issued,  and 
are  estopi>ed  from  claiming  the  land  appro- 
priated for  the  highway,  and  cannot,  without 
the  consent  of  the  county,  restore  their 
rights  by  the  return  of  the  num^  received 
on  the  warrant. 
Judgment  affirmed. 


THALHEIMER  et  al.  v.  LOCKHART. 
(SDi>reme  Coart  of  Arkansas.   June  10, 

1.  BBPOBICATIOH  of  iKBTEVUIHTa  —  SVBBE- 

QCENT  PURCHASEa  WITH  NOTICE. 

A  vendor  sold  40  acres  off  the  west  end 
of  the  south  half  of  a  quarter  section,  bat  by 
mistake  the  deed  described  the  land  as  the 
•oDthwest  goarter  <tf  the  quarter  section,  which 
contained  23  acres.  The  vendor  sold  the  rest 
of  the  quarter  to  a  suttsequent  purchaser,  who 
had  notice  that  the  vendor  had  sold  40  acres  to 
a  prior  purchaser,  who  was  in  the  actual  sod 
open  possession  of  8  acres  of  the  land  conveyed 
to  the  subsequent  purchaser.  EeUt,  that  the 
first  porchaser's  possession  was  equivalent  to 
actnai  notice  at  als  rights,  and  he  was  enti- 
tled, as  against  the  subseqnent  purchaser,  to  a 
reformation  of  bis  deed. 

2.  Sake— AiXEOATiDN  and  Paoor— Decbee— 
Vaeiakce— Ettect. 

In  a  snit  by  a  purchaser  for  the  reforma- 
tion of  his  deed,  the  complaint  and  proof  shon-ed 
that  be  was  entitled  to  40  acres  off  the  west  end 
of  the  south  half  of  a  quarter  section,  while 
the  decree  awarded  to  him  the  sonthwest  quar- 
ter of  the  quarter  section,  craitalning  23  acres, 
and  17  acres  off  the  west  side  of  the  southeast 
quarter  of  the  quarter  section.  A  subsequent 
parchaser  contested  the  right  to  reformation, 
ont  raised  no  question  as  to  the  variance  be- 
tween die  proof  and  the  decree.  Held,  that  the 
eoort  on  appeal  would  not  disturb  the  decree 
becanse  of  the  variance. 

Appeal  tnm  Pulaski  Gliancn7  Otnirt; 
Jesse  C  Hart,  Chancellor. 

Suit  by  Aaron  8.  Lodcbart  against  Fannie 
Tbalhelmer  and  others.  From  a  decree  for 
plaintiff,  certain  ot  the  detendants  appeal. 
Afflirmed. 

This  is  a  snlt  by  appellee,  Lockhart, 
against  appellants  Fannie  Tbalhelmer  and 
her  basband^  Ben  S.  Tbalbetmer,  and  John 
F.  Smith,  for  the  reformation  of  a  deed  ex- 
ecuted by  appellant  Smith  to  appellee. 

It  is  alleged  in  the  complaint  that  Smith 
was  the  owner  of  the  northwest  quarter  of 
section  6,  In  township  2  north,  range  14  west, 
and  on  December  19, 1900,  agreed  to  sell  and 
convey  to  appellee  40  acres  off  the  west  end 
of  the  south  half  of  that  quarter  section  for 
the  snm  of  flOO;  that  appellee  paid  the 
price;  anA  Smith  ondertook  to  convej  the 


land,  and,  by  mistake  In  the  preparation  of 
the  deed,  the  land  was  described  as  the 
southwest  quarter  of  said  quarter  section, 
which,  according  to  the  government  survey, 
was  fractional,  and  contained  only  23  acres; 
that  Smith  subsequently  sold  and  conveyed 
the  remainder  of  the  quarter  section  to  ap- 
pellant Fannie  Tbalhelmer,  who  bought  with 
the  full  notice  of  the  previous  sale  of  40 
acres  to  appellee.  Tbalhelmer  and  wife  an- 
swered  the  complaint,  denying  that  Smith 
sold  appellee  any  more  land  than  that  de- 
scribed in  the  deed,  and  that  Fannie  Tbal- 
helmer bought  without  notice  of  the  sale  to 
appellee.  The  chancellor  gave  a  decree  in 
accordance  with  the  prayer  of  the  complaint 
for  the  reformation  of  the  deed  so  as  to  de- 
scribe the  40  acres  of  land  claimed  by  ap- 
pellee, and  the  Thalbelmers  appealed. 

Mehaffy  &  Armistead,  for  appellants.  W. 

S.  McCain,  for  appellee. 

Mcculloch,  J.  (after  stating  the  facts.) 
Appellee  and  Smith  both  testify  to  the  same 
effect,  that,  nnder  the  purchase,  appellee 
should  have  40  acres  of  land,  and  tiiat  the 
deed  should  have  described  It  As  against 
Smith.  api>ellee's  right  to  a  reformation  of 
the  deed  Is  clearly  established,  the  only  ques- 
tion in  dispute  being  whether  Mrs.  Thal- 
helmer  under  her  subsequent  purchase  took 
without  notice. 

Smith  testifies  that,  when  he  agreed  with 
Tbalhelmer  (who  made  the  trade  as  agent  of 
his  wife)  for  the  sale,  he  informed  the  lat- 
ter of  bis  previous  sale  of  40  acres  to  ai>- 
pellee,  and  that  he  proposed  to  sell  the  re- 
mainder. At  the  time  of  appellee's  purchase 
there  was  open  and  In  cultivation  on  the 
place  about  16  acres,  all  but  about  2  acres 
being  on  the  23-acre  tract  (fractional  south- 
west quarter  of  northwest  quarter).  The  re- 
maining two  acres  of  open  land  was  In  the 
same  inclosure.  but  on  the  southeast  quarter 
of  said  northwest  quarter.  Appellee  at  the 
time  of  bis  purchase  occupied  the  land  as 
Smith's  tenant,  and  Immediately  after  his 
purchase  be  moved  the  east  line  of  bis  fence 
80  as  to  enlarge  his  Inclosure  and  Include 
about  eight  acres  of  the  southeast  quarter  of 
the  northwest  quarter.  He  cleared  several 
acres  of  this  addition  to  his  inclosure,  and 
was  occupying  the  whole  when  Mrs.  Tbal- 
helmer purchased.  She  purchased  without 
any  actual  notice  of  appellee's  occupancy, 
and  appellee  did  not  place  his  deed  of  record 
untll  after  the  sale  to  Mrs.  Tbalhelmer. 
Bnt  she  was  informed  1^  Smith  that  he  had 
previously  sold  40  acres  to  appellee,  and, 
when  she  purchased,  appellee  was  In  actnai, 
open,  and  visible  [mssesslon  of  8  acres  of 
the  land  which  Smith  conveyed  to  her.  Such 
possession  was  equivalent  to  actual  notice 
of  the  title,  rights,  or  equities  of  the  occu- 
pant Hamilton  v.  Fowlkes,  16  Ark.  340; 
Jowers  V.  Phelps,  33  Ark.  46S;  Slsk  v.  Al- 
mon,  34  Ark.  381;  Bird  v.  Jones,  87  Ark.  190; 
Bockafellow  T.  Oliver,  41  Ark.  160;  Atkinson 
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V.  Ward,  47  Ark.  533.  2  S.  W.  77;  Watson 
Marrar,  M  Ai^.  499.  16  8.  W.  293;  Kendall 
T.  DaTia,  (»  Ark.  318,  18  S.  W.  186;  Strftuas 
T.  White.  68  Ark.  167,  61  S.  W.  64.  Mra. 
Thalfaeliiier  pnrchaaed,  therefore,  with  notice 
of  appellee'a  eqnltlea,  and  the  reformation 
can  be  enforced  against  her. 

Appellee  claims  In  his  complaint  40  acres 
on  the  west  end  of  the  south  half  of  tne 
northwest  quarter,  and  the  court  so  decreed 
by  reforming  the  deed  so  as  to  embrace  17 
acres  off  the  west  side  of  the  southeast  quar- 
ter of  the  northwest  quarter,  in  addition  to 
the  fractional  sonthwest  quarter  of  the 
northwest  quarter;  but  the  testimony  of  ap- 
pellee and  Smith  both  shows  that  accord- 
ing to  agreement  he  was  to  bare  40  acres 
In  the  southwest  comer  of  the  quarter  see* 
tion,  and  the  decree  should  have  been  for  a 
reformation  according  to  that  agreement 
HowoTer,  appellants  contested  the  right  of 
appellee  to  ai^  reformation  at  all,  and  raise 
no  question  as  to  this  variance,  so  we  will 
not  disturb  the  decree  on  that  account 

Decree  affirmed. 


ROBINSOK  St  al.  t.  NOBDHAN  et  al. 
(Supreme  Oourt  of  Arkansas.    June  10,  1905.) 

1.  ADTEBSB     PoSSESSIOK  —  POSSESSIOH  OF 
PaiDKCSSSOBft— Taokino. 

A  grantee  whose  adveTse  poasession,  added 
to  the  coDtlnnoua  adverse  possession  of  his 
predecessors  in  title,  ezoeeded  mren  years,  bad 
title  h7  adverse  possession. 

[Ed.  Note.— Tor  casss  In  mint,  see  voL  1, 
Cent  Dig;  Adverae  Possesion.  H  21S-217.] 

2.  Save— FossBSBion  dhdbb  Color  or  Trnx. 

A  grantee  took  possession  of  land  by  vir- 
tue of  hia  deed,  and  held  adversely  for  about 
six  years,  when  the  land  was  overflowed,  com- 
pelling the  occopant  to  leave  It  Daring  the 
six  years  the  grantee  cleared  a  part  of  the  land 
and  made  other  improvements  on  it.  Because 
of  his  acts  of  exclusive  ownership,  the  land  t>e- 
came  generally  known  as  his  land.  During  the 
year  of  the  overflow  it  remained  idle.  Subse- 
qaently  be  planted  trees  on  the  land.    No  one 

Juestioaed  his  possession  for  about  nine  years. 
TeU,  that  he  acquired  title  by  adverse  posses- 
sion. 

Appeal  from  Woodruff  Chancery  Oourt; 
Edward  D.  Robertson,  Chancellor. 

Suit  by  Frederick  Nordman  uid  another 
against  8.  O.  Boblnson  and  others.  From  a 
decree  for  plaintiffs,  defendants  appeal.  Be- 
versed. 

Blackwood  &  Williams,  for  appellants. 
Thos.  0.  Trimble,  Joe  T.  Boblnson.  and 
Thos.  0.  Trimble,  Jr.,  for  appeUeem 


BATTLB,  J.  Frederick  Nordman  and  Jo- 
seph M.  Schmunch  brought  a  suit  In  equity 
against  S.  C.  Boblnson  and  others,  asking 
that  their  title  to  the  north  half  of  the  north- 
west quarter,  and  northwest  quarter  <^  the 
northeast  quarter,  and  the  southwest  quar- 
ter of  the  northwest  quarter,  of  section  34, 
in  township  4  north,  and  la  range  S  west; 


be  qtdeted.  Boblnson  answered,  and  asked 
for  the  same  rellet  An  action  by  Boblnson 
and  others,  brought  against  Mordman  to  re- 
cover damages  tm  cutting  timber  on  these 
lands,  was  consolidated'  with  the  suit  In- 
stituted by  Nordman  and  Schmunch.  The 
chancery  oonrt  rendered  a  decree  quletlns 
the  title  of  Nordman  and  Schmunch  to  the 
land  as  against  the  defoidanto  to  their  suit 
and  the  defendants  appealed. 

Boblnsou's  title  to  the  lands  In  controversy 
depends  solely  jxpoa  the  statoto  of  limita- 
tions.    The  state  of  Arlr^tnaaa  eXOCUted  t» 

Bachel  Mayberry  a  donation  deed  for  tlie 
northwest  quarter  of  said  section  34.  She 
held  adverse  possession  under  this  deed  for 
many  years,  and  conveyed  to  one  McBride, 
and  he  held  under  hla  deed  toe  several 
yeaca,  and  ronveyed  to  another,  and  each 
grantee  conveyed  to  another  until  It  was 
conveyed  to  Boblnson.  Each  held  adverse 
pOBses^n  until  he  conveyed,  and  the  aggre- 
gate'possession  of  all  exceeded  seven  years. 
So  Boblnson  acquired  title  by  adverse  poa- 
sesslon  to  this  part  of  the  land  in  contro- 
versy. 

On  the  22d  day  of  December,  1892,  J.  TC. 
South  by  deed  pret^ided  to  convtiy  to  Bob- 
lnson the  north  half  of  section  84.  Boblnson 
took  possession  of  the  land  und^  tbla  deed 
on  the  28th  of  December,  189%  and  held  ad- 
versely until  smnethne  Ini  1898  or  1890,  when 
an  oTttflow  came  and  flooded  the  land.  One 
witness  testifled  that  tt  drove  every  tne  oat 
of  the  Tldnlly  of  the  land,  except  hlmselt. 
During  the  six  years  prior  to  the  flood.  Bob- 
Instm  rented  the  land,  ttom  year  to  year, 
to  tenants,  and  they  raised  and  gathered 
crops  thereon,  and  Boblnson  cleared  a  part 
of  the  land  and  made  othw  Improremento 
on  It  Sndi  were  his  acta  at  excluslTe  own- 
ership that  tlw  land  became  generally  known 
as  the  "Boblnson  land.'*  He  endeavored  to 
rent  It  to  ft  tenant  for  the  year  1809^  bnt  aa 
account  of  -  tb»  overflow  was  nnable  to  do 
so.  For  that  year  it  remained  idla  The 
visible  and  weU-known  ettecta  of  an  exben- 
slv^  notwlouB,  and  dlsastmus  flood,  donbt- 
lesa,  deibrly  indicated  that  he  had  not  aban- 
doned tt.  but  that  he  had  beoi  fmrced  to 
continue  cultivation  of  It  temporarily,  Thwe 
■till  remained  on  It  a  farm  of  00  acrea,  aoa- 
ceptlble  of  cnltiTatlffli,  and  it  ma  nnreaam- 
able  to  presume  that  he  had  abandoned  tt 
after  a  eontlnnoua  cnlttratlon  for  alz  yaara. 
In  1901  he  planted  300  Tezaa  pecan  trees  on 
It.  No  one  Interfered  with  or  questioned  hla 
poasession  until  June,  1901.  For  seven  years 
under  color  of  title,  we  find,  he  ranalned 
in  the  open  and  advene  poBaesalon  of  tb« 
north  half  ot  section  34,  in  township  4  north, 
and  In  range  3  west,  and  thereby  acquired 
title  thereto.  Downing  t.  Mayes,  153  HI.  33a 
88  N.  D.  620,  46  Am.  St  Bep.  886;  Ford  t. 
Wilson,  86  Miss.  490,  72  Am.  Dec  137;  Ham- 
ilton T.  Boggess,  63  Mo.  288. 

Bevers^  and  remand  for  decree  and  pro- 
ceedings consistent  with  this  opinion. 


Digitized  by  Google 


ST.  LOUIS  A  &  F.  B.  CO.  t.  TUOlCPSON,  TONT  ft  Ca 


593 


ISBBLL  T.  JONES  et  «1. 
(Sn^wm  Oouxt  of  ArfcBniw.   Jims  10^  1B06.) 

1.  HoMcanAD  —  BxsKPnoN  raoic  Lixk»— 
CoNVBTAHOK— Attack  bt  Gueditobs. 

Under  Const  art.  9,  S  8,  declaring  that  tba 
homestead  h  not  anbject  to  the  Hen  of  any  judg- 
ment or  decree  of  an;  court.  Or  sale  under  ex- 
ecution, except  In  certain  cases,  an  ordinary 
jadgment  creditor  cannot  complain  of  the  con- 
veyance by  the  Jadgment  debtor  of  hie  home- 
stead es  frandalMit,  nor  reach  the  property  eo 
conveyed  in  ttte  banda  of  grantee^ 

[Bd.  Note^For  eaaw  in  point,  see  vol.  24, 
OdL  Dig.  Frandolent  Go&T^raiwea,  11  118- 
123.] 

2.  Saicb  —  Losa  or  Bigbt  —  Glazu  AoAum 
BzicouTion. 

Under  the  expraMi  prorlalona  of  Kirby'i 
Dig.  I  SS02,  a  debtor's  right  of  homestead  is  not 
forfeited  by  hie  omission  to  select  and  claim 
it  as  exempt  before  sale  on  execution,  nor  by 
his  failure  to  file  a  description  or  schedule  oiF 
the  same  hi  the  recorder's  or  clerk's  office,  but 
he  may  select  and  claim  It  afttf  or  before  a  sale 
on  execution. 

Appeal  from  Circalt  Oonrt;  Wlilte  GoimtT; 
Hanoft  N.  Hotfeon,  Judge. 

Suit  1^  Ben  Ubell  afalmt  Ciecnge  W. 
Jmiea  mnd  othm.  From  a  judgment  for  de> 
Cemdanta.  plaintiff  appeala.  Affirmed. 

Ben  ISbdl,  in  pro.  pet.  J.  N.  Cypot,  ft>r 
anpelleea. 

BATTLB,  J.  Oeorge  W.  Jones  owned  a 
certain  tract  of  land  In  White  conntT,  in 
tills  state.  He  conveyed  it  to  his  wife,  U 
M.  Jones.  J.  A.  Godeey  recovered  a  judg- 
ment against  htm  at  the  January,  18^  term 
of  tbe  White  drcnlt  court  for  $385.65,  and 
(25  for  damages.  On  the  Slst  day  of  Janu- 
ary, 1896,  Oodsey  caused  an  execution  to  be 
Issued  on  the  judgment,  directed  to  the  sber- 
Ur  of  White  county,  and  caused  him  to  levy 
on  tbe  land  to  satisfy  the  same.  On  the  11th 
day  of  March,  1896,  after  having  adv^tlsed 
the  land  for  sale,  the  sheriff  undertoolc  to 
sell  the  same  to  Ben  Isbell,  he  being  the 
highest  bidder  therefor,  and  on  the  5th  of 
July,  1897,  pretended  to  convey  It  to  Isbell, 
DO  one  having  redeemed  It  On  the  17th 
day  of  October,  1899,  George  W.  Jones  and 
wife,  li.  M.  Jones,  conveyed  tbe  land  to 
E.  E.  Jones,  who  conveyed  It  to  J.  B. 
Blessing,  and  he  took  possession  thereof. 
Some  time  In  May,  1901,  Isbell  brought  a 
suit  against  George  W.  Jones  and  his  wife, 
Ll  M.  Jones,  E.  B.  Jones,  and  J.  R.  Blessing, 
In  the  White  chancery  court,  which  was  aft- 
erwards transferred  to  the  White  circuit 
court,  to  recover  the  land,  and  to  set  aside 
the  deeds  executed  by  Jones  to  bds  wife,  and 
by  Jones  and  wife  to  E.  E.  Jones,  and  to 
Blessing  by  E.  E.  Jones.  Judgment  was  ren- 
dered by  tbe  court  in  favor  of  the  defendants, 
and  plaintiff  appealed. 

The  land  was  occupied  aa  a  homestead  by 
George  W.  Jones  and  wife  from  the  time  be 
acquired  It,  which  was  before  the  rendition 
of  the  Judgment  In  favor  of  Oodsey,  and  at 
all  tlmea  thereafter  until  tb^  oonv^ed 
888.W^-«8 


on  the  17th  day  of  October,  1889,  to  B.  D. 
Jonee.  George  W.  Jones  was  a  married  man 
and  a  resident  of  this  state,  and  the  tract  of 
land  In  controversy,  occupied  by  him  as  a 
homestead,  was  outside  of  any  town  or  dty, 
and  did  not  contain  exceeding  80  acres.  Un- 
der the  Constitution  of  tills  state,  it  was 
not  "subject  to  tbe  Hen  of  any  judgment  or 
decree  of  any  court,  or  to  sale  under  execu- 
tion, or  other  process  thereon,  except  such 
as  may  be  rendered  for  the  purchase  money, 
or  for  specific  liens,  laborer's  or  mechanic's 
Hens  for  Improving  the  same,  or  for  taxes, 
or  against  executors,  administrators,  guard- 
ians, receivers,  attorneys  for  moneys  col- 
lected by  them,  and  other  trustees  of  an  ex- 
press trust,  for  moneys  due  from  them  In 
their  fiduciary  capacity."  Article  9,  I  8. 
Judgments  for  damages  caused  by  torts  are 
not  excepted.  There  was  no  restraint  upon 
bis  selling  or  conveying  it  Creditors  can- 
not therefore,  lawfully  complain  of  it  being 
fraudulently  conv^ed.  "Tbey  could  not 
reach  it  if  not  conveyed,  and  tbe  motive  for 
the  conveyance  does  not  concern  them."  His 
grantee  can  bold  the  land,  notwithstanding 
tlie  judgment  against  blm.  Stanley  v.  Sny- 
der, 43  Ark.  420 ;  Garmack  v.  Lovett.  44  Ark. 
180;  Began  v.  Cleveland.  G2  Ark.  101,  12  8. 
W.  ICO,  ao  Am.  St  Rep.  168;  Oampbell  v. 
Jones,  52  Ark.  498,  12  S.  W.  1016,  6  I^.  R.  A. 
783;  Davis  v.  Day,  56  Ark.  156,  19  8.  W. 
602 ;  Pipkin  v.  Williams,  S7  Ark.  242,  21  S. 
W.  433,  88  Am.  St  Rep.  241 ;  White  Sewing 
Machine  Go.  v.  Wooster,  66  Ark.  882,  60  S. 
W.  1000,  74  Am.  St  Rep.  100;  Gray  v.  Pat- 
terson, 66  Ark.  878,  46  S.  W.  780,  1119,  67 
Am.  &t  Rep.  887.  Under  the  statutes  of  this 
state,  it  was  not  necessary  for  falm  (George 
W.  Jones)  to  file  a  acliedule  to  protect  the 
hmneatfead  against  a  Judgment  or  execution. 
Klrby'8  Dig.  I  8902. 
Judgment  affirmed. 


ST.  LOCIB  ft  S.  F.  R.  00.  v.  THOMPSON, 

TONT  &  GO. 

(Supreme  Goart  oC  Arkansas.   June  17,  180S.) 

Railboaos— Neoligbncb— Injusm  to  Ani- 
mals OH  Tback— Abbitbabt  Disbboabd  of 

TeBTIUONT  bt  JtTBT^UBUISSIOH  TO  JuBT. 
In  an  action  against  a  railroad  for  killing 
p1alntiff*a  cow,  evidence  examined,  and  heid  not 
to  present  a  case  of  arbitrary  disregard  of  evi- 
dence by  tbe  jury,  but  one  of  a  conflict  in  tbe 
testimony,  rendering  proper  the  submlaslon  of 
an  issue  of  fact 

Appeal  from  Circuit  Court,  Madison  Coun- 
ty; John  N.  Tillman,  Judge 

Action  by  Thompson,  Yont  &  Co.  against 
tbe  St  Louis  &  San  Francisco  Railroad  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
appeals.  Affirmed. 

L.  F.  Parker  and  B.  R.  Davidson,  for  ap- 
pellant B.  B.  Wall,  for  an;>elle& 

HILL,  0.  J.  This  was  an  action  tar  kill- 
ing a  oow  1^  appellant  railroad  oonuwny. 
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The  appellant  admitted  the  killing  of  the  cow 
by  the  train,  and  aBSumed  the  bnrden  of 
proof  that  it  was  not  n^llgently  killed.  The 
testimony  of  the  engineer  and  fireman  sus- 
tained the  allegation  that  It  was  onavold- 
able,  and  the  case  Is  brought  here  on  the  sole 
ground  that  the  Jory  arbitrarily  discarded 
their  testimony  in  finding  for  the  appellee. 
The  engineer's  testimony  was  weakened  on 
cross-examination,  and  contradlctloDB  with 
a  prerlons  statement  shown.  The  fireman's 
testimony,  while  fully  STistalnlng  the  all^a- 
tlou  that  it  was  an  unavoidable  accident, 
did  not  In  all  respects  accord  with  the  engi- 
neer's version  of  the  matter.  The  appellee 
introduced  evidence  tending  to  prove  the  cow 
could  have  been  seen  mnch  further  than  the 
testimony  of  the  engineer  and  fireman  show- 
ed It  could  have  been.  It  is  true  this  testi- 
mony was  directed  to  the  Tlslon  along  the 
track  in  the  daytime,  but,  assuming  the  en- 
gine was  equipped  with  a  proper  headllgbl^ 
It  was  contradictory  to  the  testimony  of  the 
engineer  and  flreqian  as  to  the  distance  of 
unobstructed  vision  at  night  The  court  la 
of  opinion  that  this  is  not  a  case  where  the 
refusal  to  believe  the  engineer  and  fireman 
is  arbitrary  and  without  cause,  but  It  pre- 
sented a  conflict  In  the  testimony  rendering 
the  submission  of  the  Issue  of  fact  proper, 
and  the  flinding  of  the  jury  flnaL 
The  jndgmoit  is  affirmed. 


CA.UTHBON  LUUBBR  00.  T.  HAIXi. 
(Snpreme  Court  ot  Arkansss.   Jane  10,  1005.) 

1.  AcnoH  ON  AcoouHT— BviDiiTOE— Paobuo- 
Tioif  or  Books  or  Aooouirr— Nigessitt  ns 
— Waiveb. 

WhM«,  In  an  actioo  on  account,  the  com- 
plaint contained  an  Itemised  statement  thereof 
and  defendant  did  not  move  to  make  more  spe- 
dflc,  nor  demur  to  the  complaint  when  the  is- 
sues were  belas  made  up,  not  notify  plaintiff  be* 
fore  trial  to  produce  his  books  of  account,  plain- 
tiff was  properly  permitted  to  proceed,  over  de- 
fendant's objection,  with  bis  tesumony  relative  to 
the  items  of  his  account  as  set  forth  In  the 
complaint,  althongh  he  admitted  havinc  a  book 
account  uiereof. 

2.  Statute  of  Feaxtob— DEFEum  OgoiWAL 

UNDBBTAKINa. 

A  complaint  alleging  that  defendant  Is  in- 
debted to  plaintiff  in  a  certain  sum  for  goods 
sold  and  delivered  to  defendant's  employes,  at 
its  reqnest  and  on  contract  between  plaintiff  and 
defendant,  shows  a  snit  on  an  original  nnder- 
taking,  and  the  statute  of  frauds  w  not  a  de- 
fense. 

Appeal  from  Glrcnlt  Court,  Scott  County; 
Styles  T.  Bowe,  Judge. 

Action  by  J.  P.  Hall  against  the  Gauthron 
Lumber  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.  Affirmed. 

This  suit  was  instituted  In  the  circuit 
conrt  of  Scott  county  by  appellee  against 
appellant  on  account  the  complaint  alleging: 
"That  defendant  Gauthron  Lumber  Com- 
pany, Is  Indebted  to  him  In  the  sum  of 
(923.14  for  goods  and  merchandise  sold  and 
delivered  to  defendant's  bands  and  employte 


at  defendant's  request,  and  upon  contract 
made  hy  and  between  plaintiff  and  defend- 
ant particulars  of  which  are  set  out  In  an  ac- 
count herewith  filed,  together  with  credits 
to  which  defendants  are  entitled,  and  leav- 
ing due  and  unpaid  the  sum  above  mention- 
ed." Prays  for  Judgment  The  account  ap- 
pended to  the  complaint  is  as  follows: 

Gauthron  Lnmbw  Company  to  J.  P.  Hall,  Dr. 


Per  O.  B.  Barkes.   $  62  20 

"    Bob  Wilkes   0  25 

-    Geo.  Thompson   12  50 

**    H.  L.  Thompson   36  45 

J.  W.  SmlthTT   23  21 

**    Sam  Knnkle   170  46 

"    W.  H.  Mills   21  83 

*'  Tt  xt  MJiio    114 


D.  nuguK   \m  vr 

Balance  on  Lnndy  timber   2125 

Hauling  John  Thompson  timber.   63  00 

Work  on  road   8  00 

Hauling  A.  Ix  Smith  timber   81  14 

R.  G.  Moore    "    15  Bl 

WUl  Cooly       «    600 

*•     Jim  Cooly      "    8060 

To  profit  on  One  car  of  feed.   100  00 

To  profit  on  two  cars  hay   60  00 

To  merchandise   14  70 


S023  14 

Affidavit  of  J.  P.  Hall  to  account  that  It  "Is 
true  and  correct  that  nothing  has  been  paid 
thereon,  and  that  the  sum  of  ¥923.14  la  now 
Justly  due  thereon."  Appellant  filed  answer 
and  cross-complaint  denying  that  It  la  In- 
debted to  plaintiff  in  the  anm  of  $%23.14.  or 
In  any  other  sum;  denies  that  plaintiff  sold 
goods  and  merchandise  to  defendant* a  bands 
and  employte  at  defendant's  request  and 
upm  contract  made  by  and  between  plain- 
tiff and  defendant  and  alleged  that  ^alntiff 
was  Indebted  to  It  in  the  sum  of  $81  for  0 
tons  of  liay  ordered  by  defendant  and  by 
defendant  tamed  over  to  plaintiff  upon  his 
promise  to  pay  the  purchase  price  of  same, 
which  he  has  not  done;  admitted  an  Indebt- 
edness of  $14.70  for  merchandlae,  $8  for  road 
work,  and  $20.00  for  balance  on  tlmba 
boaght  from  Luudy,  making  a  total  of  $37.79. 
which,  deducted  from  $81,  leaves  a  balance 
of  $43.21  due  from  plaintiff  to  defendant 
or  which  amount  it  prayed  Judgment  Plain- 
tiff filed  reply,  denying  Indebtedneaa  to  de- 
fendant in  the  sum  of  $81  for  hay  or  In 
any  other  anm.  During  the  trial,  while  the 
plaintiff  was  testifying  relative  to  the  items 
of  bis  account  as  set  forth  in  his  complaint 
defendant's  counsel  asked  if  he  had  a  Itook. 
account  of  these,  and,  on  his  replying  that 
he  had,  the  defendant  objected  to  his  pro- 
ceeding without  producing  his  book.  The 
court  permitted  the  witness  to  proceed,  and 
this  Is  urged  as  cause  for  reversal.  It  ap- 
pears that  the  complaint  containing  an  Item- 
ized statement  of  the  account  was  filed  In 
the  clerk's  office  with  the  complaint  on  July 
11,  1903,  and  suit  was  commenced  July  23, 
1903.  The  regular  term  of  the  circuit  court 
convened  on  the  8d  day  of  August  1008.  The 
appellant  filed  his  answer  and  set-off  on  the 
4th  day  of  August  The  appellee  filed  a  re- 
ply to  the  set-off  on  the  8th  day  of  Atvost 
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The  issnei  were  made,  and  no  tnrther  plead- 
ings were  bad  In  the  case.  The  trial  waa 
had  on  the  7th  day  of  Angnit 

A.  G.  Lemlng  and  Daniel  Hon,  tor  appel- 
lant J.  P.  Hall,  for  appellee. 

WOOD,  J.  (after  atatlng  the  facts).  The 
court  did  not  err  in  ovemillng  appellant's 
motion  to  have  appellee  prodnce  his  books. 
It  was  not  a  matter  that  •appellant  had  the 
right  to  insiat  vpon  at  that  stage  of  the  pro- 
ceedings. It  was  too  late  to  call  npon  appel- 
lee to  enter  npon  a  more  spedflc  Itemization 
of  account  at  the  time.  The  appellant  had 
not  moved  to  make  more  spedflc,  and  had 
not  demurred  to  the  complaint  when  the  Is- 
sQ^  were  being  made  np.  Nor  had  it  glvea 
appellee  notice  before  the  trial  was  entered 
ui>on  to  produce  his  books  of  account  It 
should  have  taken  some  or  all  of  these  steps 
If  it  expected  to  Insist,  as  matter  of  right 
upon  the  production  of  appellee's  books. 
The  books  were  not  essential  to  the  mainte- 
nance of  appellee's  cause  of  action,  and  If  ap- 
pellant desired  them  fer  any  purpose  it 
should  hare  called  for  them  before^  It  was 
at  least  within  the  sound  discretion  of  the 
court,  undw  the  drcnmstances,  to  refuse  ap- 
pellants request  made  at  that  Juncture  of 
the  txIaL  Appellant  might  Tery  prop^ly 
have  called  for  and  had  some  of  the  Items  in 
the  account  made  more  specific  had  It  de- 
manded It  earlier,  and  ml^t  have  had  ap- 
pellee produce  his  books  if  it  had  advised 
him  before  that  they  were  material  or  esaoi- 
tlal  In  Its  defense. 

Second.  The  statute  of  frauds  is  urged  as 
a  defeuM  here.  But  the  allegations  of  the 
complaint  show  a  suit  iqiMn  an  original  un- 
dwtaUng  on  the  part  of  appellant  to  pay 
appellee  for  goods  and  merchandise  fur- 
nished appellant's  hands  and  employfis  at 
the  request  of  appellant,  and  upon  contract 
made  by  and  between  appellant  and  appdlee. 

There  Is  evidence  sufficient  here  to  sua* 
tain  the  verdict,  both  as  to  the  contract  uid 
the  amount  recovered  under  it. 

Affirmed. 


ST.  LOUIS,  L  H.  ft  S.  RT.  CO.  v.  COOMBS 
et  aL 

(Supreme  Court  of  Arkansas.    June  17,  1906.) 

1.  APPKAIr- FlKDINQS— BEVIIW. 

In  an  action  for  the  destruction  of  a  balld- 
Ing  by  fire,  a  finding  on  confilctlng  evidence 
that  defendant's  engrine  passed  the  building  on 
the  day  of  the  fire  is  conclusive  on  appeal. 

2.  Railboads— FiBEs— Ekisbior  or  Spabks — 

PBESnUFTIOnS. 

Where  an  engine  passed  near  Infiammable 
material  immediately  before  the  discoven  of 
the  fire,  the  jary,  in  the  absence  of  proof  ex- 

?ilainlng  its  origin,  may  Infer  that  it  originated 
rom  sparks  from  the  engine. 
[Ed.  Note. — For  cases  in  pointy  see  voL  41, 
Cent.  Dig.  Railroads,  S  1718.] 

3.  Sams— Pbiha  Facie  Case— Neolioencb. 

Where  it  is  shown  that  fire  originated  from 
-aa  flOgiBe  of  defuidant,  a  prima  zade  ease  Is 


made  for  plaintiff,  casting  on  defendant  the  bur- 
den of  exonerating  Itself  from  negligence. 

[Ed.  Note. — For  cases  In  T>olnt,  sss  ToL  41, 
ObnL  Dig.  Baihwids.  {  1710.] 

4.  8a»— Pbesumptiok  or  Xboliqehoe. 

In  an  action  for  the  destruction  of  a  build- 
ing by  fire,  where  It  appeared  that  the  fire  was 
communicated  from  an  engine,  and  the  evidence 
tended  to  show  that  an  engine  equipped  with 
proi»er  appliances  and  operated  with  due  care 
would  not  emit  sparks  of  sufficient  size  to  ignite 
inflammable  material,  the  Jury  were  warranted 
In  finding  either  that  the  engine  was  not  so 
properly  equipped,  or  that  it  was  not  operated 
with  due  care,  and  that  defendant  had  not  re- 
butted the  presumption  of  negligence  raised 
against  it. 

[Ed.  Note.— For  esses  In  point,  see  voL  41, 
Gent.  Dig.  Railroads,  1 1711.f 

6.  EVIOEHCI  —  WeIOHT  AMD  SumOZBHOT  — 

Cbedibiutt  of  WrrNEsscs. 

In  an  action  for  destruction  of  a  building 
by  fire,  the  Jary  need  not  accept  as  conclusive 
the  statement  ta  witnesses  that  the  engine  waa 
In  good  order  and  carefully  operated,  though 
they  were  not  contradicted,  but  may  consider 
all  the  evidence  bearing  on  the  condition  of  the 
engine  and  the  mode  (tf  operating  it,  and  the 
clrcnnutances  under  which  the  fire  occurred. 
6.  RaILBOADS— FiBBB  —  Spabk  Abbibtxbb  — 

DUTT  TO  PbOVIDB. 

A  railroad  company  discbarges  Ita  duty  if 
It  exercises  reasonable  care  in  providing  its 
englnea  with  the  most  approved  appliances  and 
contrivances  in  general  use  by  railroads  throng* 
out  the  country  for  the  prevention  of  the  escape 
of  sparks,  and  they  are  in  good  condition. 

[Ed.  Note. — For  cases  In  j>oint.  see  vol.  41, 
Gent  Dig.  RaUroads,  if  ie6»-lffra.] 

Battle,  J.,  dissenting. 

Appeal  from  Circuit  Gour^  Independence 
County;  Frederick  D.  Fulkerson,  Judge. 

Action  by  E.  F.  Coombs  and  another 
against  the  St  Louis,  ijma  Mountsln  ft 
Southern  Railway  Company.  From  a  Judg- 
ment for  plaintUEa,  defendant  appeals.  Af- 
firmed. 

Appellee  Gonnbs  was  the  owner  of  a  cot- 
tm  compress  plant,  oonsieting  of  building 
and  machinery,  in  the  city  of  Batesville,  near 
the  track  of  appellant's  railroad,  which  was 
destroyed  by  flre  on  May  5,  1902,  between  3 
and  4  o'clock  in  the  afternoon.  It  was  not 
then  In  operation  as  a  compress,  and  had  a 
lot  of  hay  stored  In  the  building — some  of  it 
scattered  loose  over  the  floor — and  there  were 
cracks  about  two  Inches  wide  in  the  walls. 
The  prop^ly  was  Insured  In  the  simi  of  $1,- 
200  against  loss  by  flre  under  a  policy  issued 
by  appellee  Sun'  Insurance  Company,  and 
that  company  paid  Coombs  the  sum  of  $1,- 
188.41  In  satisfaction  of  a  claim  under  tbe 
policy  for  loss  on  the  property.  This  suit 
was  brought  by  Coombs  and  said  insurance 
company  against  appellant  to  recover  the 
value  of  said  properly,  which  Is  alleged  to  be 
the  sum  of  H.000.  It  is  alleged  that  the  flre 
was  caused  by  sparks  whldi  were  by  ap- 
pellant's servants  negligently  permitted  to 
escape  from  Its  locomotive  while  passing 
near  the  building.  Appellant,  In  Its  answer, 
denied  that  it  had  been  guilty  of  n^llgence, 
and  denied  all  tbe  other  allegations  of  the 
CMuplaint  The  Jury  returned  a  verdict  In 
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ttLTx  of  plal&tUb  tor  $1,000,  and  defendant 
ajn^ealed. 

B.  8.  JobDsm,  tot  appellant  NelU  ft 
N«1U  and  Arttanr  NsUU  for  appelleea. 

McGULLOOH,  J.  (after  atating  the  facts). 
Appellant  challenged  the  snffldaK^'  of  the 
evidence  to  aapport  a  vadlet  for  plaUitUEi 
hy  a  reqneat  to  the  court  f <»r  a  peremptory 
Inatmctlcnt  In  Ita  favor.  The  plalntUta  In- 
trodnced  several  witnesses  who  testified  that 
a  short  while  before  the  bidldlng  was  dis- 
covered to  be  on  fire  (the  precise  time,  ac> 
oordli^  to  these  wttuesses,  varies  from  10 
to  20  minutes)  they  saw  the  engine  pass  near 
flie  bnllding.  This  Is  denied  by  the  eiwlneear 
and  brakanan,  who  testified  tliat  they  did 
not  go  down  the  track  as  far  as  the  com- 
press building  that  day,  but  the  pr^Kmder> 
ance  of  the  evidence  seems  to  be  against 
them ;  and  the  Jury,  in  returning  a  verdict 
In  favor  of  the  plalntlfTi^  neceasarlly  found 
that  the  engine  did  pass  the  building,  and, 
there  btf  ng  a  sobstantial  conflict  in  the  tes- 
timony, we  are  concluded  on  this  point  1^ 
the  venllct 

The  building  is  abown  to  have  been  about 
84  feet  from  the  track  on  which  the  engine 
is  said  to  bave  passed,  and  no  other  means 
appears  by  which  the  fire  could  have  been 
communicated.  The  fire  occurred  on  Mon- 
day, and  no  person  had  been  aem  in  the  build- 
ing alnce  the  preceding  Saturday,  when  the 
man  in  charge  secure^  fast^ied  it  In  or- 
der for  the  railroad  company  to  be  held 
liable  for  the  damage^  the  fire  must  have 
been  communicated  by  qparlcB  from  the  en- 
gine, and  the  escape  of  sparks  must  have  re- 
sulted from  n^llgence  on  the  part  of  tin 
company  its  swvanta  eithw  in  the  con- 
struction or  operation  of  the  engine.  This 
court  has  held  that  from  proof  that  an  m- 
glne  passed  near  Inflammable  material  imme- 
diately before  the  dlscoveiy  of  fire,  there  be- 
ing no  evidence  to  ^laln  its  orl|^  the  Ju- 
ry may  inter  that  the  Are  originated  from 
sparks  from  the  engine.  Railway  Go.  v. 
Dodd,  60  Ark.  S17.  27  S.  W.  227.  In  that 
case  the  court  said:  '^e  cotton  was  liable 
to  take  fire  from  these  trains  and  communi- 
cate It  to  the  depot  One  of  them  passed  ten 
or  fifteen  minutes  before  it  was  destroyed. 
The  cotton  caught  flre,  and  the  d^t  was 
consumed  by  It  These  were  facts  from 
which  the  Jury  might  have  Inferred  that  the 
flre  originated  In  sparks  from  the  engine  of 
the  train  which  had  just  passed,  there  being 
no  evidence  to  explain  its  origin  upon  any 
other  theory.  All  these  facts  tended  to  show 
that  the  property  of  appellees  was  destroyed 
through  the  negligence  of  appellant  and  are 
sufficient  to  sustain  the  verdict  of  the  jury 
in  tbis  court"  This  enunciation  Is  in  line 
with  many  adjudged  cases  on  the  subject 
Burke  v.  L.  &  N.  By.  Co.,  7  Helsk.  451,  19 
Am.  Rep.  618;  Karsen  v.  M.  &  St  P.  By. 
Oo,  20  Minn.      U  N.  W.  122;  Woodson  v. 


M.  ft  St  P.  By.  Oob,  21  lOxm.  60;  Hagan 
V.  Ballroad  Go.,  8S  HidL  61S,  ffi  N.  W.  SOO; 
Johnson  V.  Bailway  Oo.,  77  Iowa,  067,  42  N. 
W.  S12;  Barron  v.  BUdredge^  100  Maaa.  4So, 
1  Am.  Bap.  128;  Fremont  t.  London  ft 
Northwestern  B.  Co.,  L.  &  8  a  P.  M;  8 
Elliott  on  Bailroads,  |  1248.  Wben  It  Is 
proved  that  the  flre  originated  from  an  en- 
gine ot  tbB  defendant  railroad  con^any,  a 
prima  fade  case  .la  made  for  the  plaintiff, 
and  it  then  devolves  upon  the  railway  com- 
pany to  oonerate  itself  from  the  charge  of 
negligence.  Ballroad  Co.  v.  Payne,  88  Ark. 
818,  84Am.  Bep.  65;  TUley  t.  Bt  U  ft  B.  P. 
Bj.  Co..  49  Ark.  686,  6  8.  W.  8;  8  Elliott  on 
Bailroads,  |  1244. 

The  Jury  having  found  upon  legally  aoffll- 
dent  evidence  that  the  flre  was  communicat- 
ed by  sparks  escaping  from  the  engine,  the 
next  inquiry  presented  is  whether  ai^tilant 
overcame  the  presumption  <a  negllg^ice 
arising  therefrom.  The  «»"g<"**r  and  yard 
watchman  and  the  regular  fireman,  who  was 
off  duty  the  day  of  the  flr«^  teatiflea  that 
they  examined  the  engine  tmrnArtifftyiy  after 
the  fire,  and  found  the  spark  arrester  in  good 
ondition.  Three  days  later  the  engine  was 
examined  at  Newport  an  eqpert  from  ttie 
Bbopa  of  appellant  at  Baring  (kom,  wbo  tsa- 
tlfled  that  the  qtailc  arrester  waa  of  the 
most  approved  patton  in  use,  and  waa  then 
in  good  conditkn.  IGr.  Luttrell,  the  aiqter- 
Intendent  ct  looomotivea  <tf  ^w^lant  onn- 
pany,  testified  that  the  kind  of  qwric  arrest- 
er <hi  the  engine  in  question  was  the  most 
approved  in  practical  nse^  and  that  it 
was  in  good  conditloii  at  tlie  time— the  parts 
all  tight  in  thcdr  places,  screwed  up  as  they 
belong,  and  no  holes  or  apcrturea  that  were 
not  made  in  them" — eparka  or  dndwn  of 
Bnffldmt  Biae  to  ignite  anything  conld  not 
in  bis  opiniMi,  escapa  Ba  aaidt  "I  do  not 
think  it  possible  for  sparks  from  an  engine 
equipped  lik»  tbla  to  net  fire  to  hay  from  a 
spark  falling  85  or  40  feet"  The  engineer 
testlQed  also  to  the  effect  that  an  csiglne 
equipped  with  that  kind  of  spark  arreattf 
would  not,  unless  there  was  some  defect  or 
break  in  it,  throw  sparks  large  oiougli  to 
set  flre  to  anything.  There  waa  no  testi- 
mony on  the  part  of  appellant  as  to  the 
manner  in  which  the  engine  was  being  op- 
erated when  it  passed  the  building,  aa  the 
witnesses  Introduced  denied  that  they  passed 
down  by  the  compress  at  alL 

So  the  case  stands  thus:  From  the  fact 
that  the  engine  passed  near  the  builduis  a 
few  minutes  before  the  flre,  and  its  origin 
cannot  be  accounted  for  upon  any  other  the- 
ory, a  conclusion  Is  warranted  that  it  was 
communicated  from  the  engine;  and  -It  is 
shown  by  said  agents  of  appellant  that  a 
spark  arrester  of  approved  pattern,  in  good 
condition,  such  aa  Is  In  commcm  nse,  will 
not  emit  sparks  of  sufllcient  adse  to  Ignite 
Inflammables.  Against  thte,  the  witnesses 
introduced  by  appellant  testified,  without 
contradiction  by  direct  testimony,  that  the 
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mgliw  was  provided  with  a  apark  ureslsr 
of  the  moat  approred  kind  In  use.  There- 
fore, when  It  was  estaUlahed  that  Are  had 
been  commnnlcated  £roiu  the  engine,  and 
ihen  was  testlnHmy  tending  to  thow  that 
an  engine  equipped  with  pn^er  appllancea 
and  opraated  with  dne  can  wonld  not  emit 
^■rkB  (tf  nifllctent  alM  to  Ignite  InflammaUe 
materia],  the  Jnry  were  warranted  In  finding 
rtther  fliat  the  raiglne  waa  not  so  propwly 
equipped,  or  that  It  was  not  operated  with 
dne  care,  and  that  appellant  had  not  re- 
batted  the  preanmptlon  of  negligence  raised 
against  It  Upon  this  state  of  the  ptooC,  It 
cannot  be  said  fliat  the  Terdlct  of  the  Jnry 
was  withont  evidence  snffldent  to  BiQ>port 
It  The  Supreme  Court  of  lowa^  in  the 
case  of  Jtdinson  v.  Ballway  Ca,  supra — simi- 
lar to  this— ssld:  'OouiMe]  for  defendant 
maintain  that  there  la  an  utter  faUnre  of 
proof  that  the  defoQdanfs  engines  said  to 
have  set  out  the  fire  were  negligently  han- 
dled or  were  not  in  good  repair  and  condi- 
tion. In  r^ly  to  tills  position,  it  need  only 
be  said  tiiat  one  of  defendant's  witnesses— 
a  locomotive  engtoeer  ^ho  wu  in  charge  of 
<me  of  the  engines  from  which  it  was  claim- 
ed the  fire  escaped— testified  that  an  engine 
in  good  repair  could  not  throw  fire  a  dis- 
tance from  the  track  to  the  place  the  Are 
caught  In  the  grass.  As  has  been  said,  tiie 
flres  conid  have  originated  from  no  other 
source.  The  Jury  were  authorised  to  Infer 
from  this  evidence  that  the  engines  were 
not  In  gooA  repair.**  In  Hagan  v.  Railroad 
Co.,  supra — a  case  also  similar  to  this,  where 
the  origin  ct  ttie  fire  was  unexplained,  ex- 
cept by  the  proximity  of  tttn  engine,  and 
flie  railroad  operatives  had  testlfled  that  the 
engine  was  prop»ly  equipped  and  sklllfnlly 
operated,  and  that  such  an  ei^lne  when  so 
operated  could  not  throw  sparks — On  court 
hdd  that  there  was  suffldrait  evidence  to  go 
to  the  jnry,  saying:  rrestlmmy  cannot  be 
s^d  to  be  undisputed  when  toconslstent  with 
smne  other  fact  or  elreomstant^  tfther  es- 
tablished, or  regarding  which  testimony  has 
been  admitted.  The  court  very  properly  de- 
clined to  take  the  ease  from  the  Jury,  or 
to  pass  upon  the  conclusiveness  of  the  testi- 
mony offered  tiy  the  defendant.'*  The  Sn- 
prane  Court  of  Minnesota,  in  the  case  of 
Kanen  v.  H.  ft  Bt  P.  B.  Co.,  supra,  which 
was  qidte  similar  to  this  on  tiie  facts,  said: 
**A  verdict  cannot  be  said  to  be  unsupport- 
ed by  the  evidence  when,  taking  the  entire 
evidence  together,  it  will  fairly  and  reason- 
ably warrant  the  conclusion  arrived  at  Nei- 
ther is  a  Jnry  necessarily  bound  to  accept  as 
concluBlve  the  statement  of  a  vrltaess  that 
an  engine  was  in  good  order,  or  carefnlly 
and  wilfully  operated,  although  there  Is  no 
direct  evidence  ccmtradlctlng  the  statement. 
They  have  a  right  to  consider  all  the  facts 
and  drcnmstancea  In  evidence  bearing  upon 
the  condition  or  mode  of  operating  the  en- 
^e,  and  upon  the  accuracy  of  witnesses." 
Sse^  also,  Sidam  r.  Great  Northon  By.  Co., 


63  Minn.  23S,  65  N.  W.  443;  Bnmd  Great 
Northern  By.  Co.,  62  Uinn.  248,  64  N.  W. 
662. 

Brror  Is  assigned  by  counsel  in  the  giving 
€t  sevoal  instructions  by  the  court  but  we 
find  Qo  error  in  them.  It  is  especially  urged 
that  the  conrt  erred  in  giving  the  seventh 
instruction  asked  by  plaintlffH.  wherein  the 
Jnry  were  told  that  they  were  not  bound  to 
accept  as  eonclndve  the  statommt  of  wit* 
nesses  that  the  engtoe  was  to  good  ord» 
and  carefnlly  o[»erated,  although  tbsxe  might  l 
be  no  direct  evidence  to  contradict  them, 
but  that  they  ^onld  consldar  all  tbe.circnm- 
stances  and  evidence  bearing  upon  the  con- 
'dltion  of  the  engtoe  and  mode  of  operating 
it  and  the  drcumstances  under  which  the 
fire  took  place.  We  think  this  tostmctlon 
correctly  stated  the  law,  and  follows  the 
language  used  to  smne  of  the  decisions  we 
have  dted  hereto. 

Oomidatot  Is  also  espedally  urged  against 
the  oral  tostmctlcm  of  the  court  on  the 
ground  that  it  holds  the  railroad  company 
to  the  absolute  duty  of  providing  the  most 
approved  appliance  for  the  preventing  the 
escape  of  fire,  Instead  of  h<^dlng  It  merely 
to  the  duty  of  exerdslng  ordinary  and  rea- 
sonable care  and  diligence  to  provldtog  the 
best  known  appllancea  to  practical  tufc  We 
do  not  thtok  that  the  tostrnctlou  Is  open  to 
that  objection.  The  tostructtons.  taken  as 
a  whole,  correctly  state  the  law  to  the  Jury 
—that  toe  company  had  discharged  ita  duty 
if  it  "had  exerdsed  reasonable  care  to  pro- 
vldtog its  oigine  with  the  most  approved  ap- 
pliances and  contrivances  to  general  use  by 
railroads  throughout  the  country  for  the  pre- 
vention of  the  escape  of  spariu,  and  that  said 
appliance  and  contrivances  were  to  good  eon- 
dltlon.** 

The  Judgment  is  aflbmed. 

BATTLS^  7.,  dissents. 


GRAYSON-McLEOD  LUMBER  00.  v.  CAR- 
TER. 

(Supreme  Court  of  Arkansas.   June  17.  190S.) 

1.  Mastbb  ano  Sebvant  —  Saik  Puok  to 

WoBE— Application  of  Buls. 

A  servant  engaged  in  dtemantUng  a  trestle 
or  bridge,  who  Is  c<mtinaou8ly  cbangin;  his 

Elace  of  work,  and  sometimes  making  it  more 
isecare,  asanmes  the  basard  of  bia  employment, 
and  is  without  the  protection  of  the  rule  requir- 
ing tbe  master  to  fumisb  a  safe  place  to  work. 

2.  Same— Tbial—Insteuctions— Cube  of  Eb- 

BOBS. 

In  an  action  for  injuries  to  a  servant  en- 
gaged in  dismantling  a  trestle,  a  charge  that 
the  mle  requiring  a  master  to  famish  a  safe 
place  to  work  does  not  apply  where  the  oervant 
Is  engaged  to  do  work  oDvlously  hazardous  is 
In  irreconcilable  confiict  with,  and  does  not  cure 
the  error  in,  otber  instructions  stating  that  tbe 
master  Is  required  to  fnmlsh  a  safe  place  to 
work,  and  to  warn  tbe  servant  of  extrahasards ; 
that  plaintiff  was  not  required  to  inspect  the 
trestle  to  see  that  It  was  safe,  but  had  a  right 
to  rely  upon  the  performance  of  that  duty  by 
defendant ;  and  that  plaintiff  could  not  be  char- 
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ced  with  haTlng  asBmned  the  risk  unless  he 
knew  the  facta  and  appreciated  the  dangeza. 

3.  SaMB— DUTT  TO  IHSTBUCT  SEBVANT. 

In  the  absence  of  evidence  that  the  master 
Imew  or  should  have  known  that  a  servant  en- 
gaged, with  full  knowledge  of  the  facts,  in  dia- 
mantling  a  trestle,  did  not  appreciate  the  dan- 
gar  to  which  he  was  exposed,  there  was  nfi  duty 
on  the  master  to  Instruct  ue  servant  of  that 
danger,  and  no  liability  on  the  part  ot  tiie 
master  for  injuries  to  the  servant  caused  by  his 
failure  to  appreciate  the  danger. 

Appeal  from  Circuit  Court,  dark  Cotmty; 
Joel  D.  Conway,  Judges 

Action  b7  Henry  Carter  against  the  Oray- 
aon-McLeod  Lumber  Company.  From  a  judg- 
ment for  plalntUf,  defendant  appeals.  Be- 
Tersed. 

J.  H.  Crawfonl,  for  appelant  3.  B.  Calla- 
way and  C  y.  Mnrcy.  for  appellea. 

BA^LB,  J.  Henry  Carter  sued  the  Oray- 
son-McLeod  Limiber  Company  for  damages 
arising  from  personal  injuries.  He  alleged 
In  his  complaint  subetantlally  as  follows: 
That  defendant  owns  and  operates  a  line  of 
railway  In  connection  with  Its  sawmill  at 
Ooerdon;  that  plaintiff  Is  a  common  latKurer, 
and  was  In  1892  in  defendant's  «nploy,  en- 
gaged In  removing  a  railway  trestle;  that 
be  was  ordered  to  go  upon  a  trestle  by  de- 
fendant's superintendent,  who  assured  blm 
that  It  was  safe;  that.  In  obedience  to  said 
order,  being  unaware  of  the  danger,  he  went 
upon  the  trestle,  and  while  there  at  work  it 
fell,  and  be  was  thrown  to  the  ground,  his 
hip  broken,  body  and  head  seriously  injured, 
from  which  he  suffered  great  physical  pain 

and  mental  distress,  continuing  for   

months,  and  was  permanently  injured,  and 
made  a  cripple  for  life. 

He  charges  def^dant  with  n^llgence  (1) 
in  requiring  blm  to  go  upon  said  trestle  while 
it  was  being  torn  down,  knowing  that  it  was 
liable  to  fall,  and  that  It  was  dangerous  to 
be  on  it  at  the  time,  place,  and  under  the 
drcumstances;  (2)  in  being  unmindful  of  bis 
safety,  In  baring  the  strlngm  of  said  trestle 
pulled  down  while  he  was  upon  it;  and  (3) 
in  failing  to  use  such  care  In  the  removal  of 
the  trestle  as  would  subject  the  laborers 
thereon  to  the  least  possible  danger. 

That  before  said  injury  he  was  a  stout, 
active  healthy  man,  but  since  he  Is  per- 
manently disabled  and  Incapable  of  earning 
a  living.  He  prayed  judgment  foe  96,000 
damages. 

Defendant,  in  Its  answer,  specifically  denied 
each  and  every  act  of  negligence  as  charged 
In  the  complaint,  and  alleged  that  plaintiff 
was  engaged  in  an  extrahazardous  line  of 
duty — ^that  of  dismantling  the  bridges  on  Its 
logging  road;  that  whatever  danger  attend- 
ed that  work  was  as  apparent  to  plaintiff  as 
to  defendant;  and  that,  if  there  was  any  spe- 
cial danger,  the  defendant  was  not  aware  of 
it  prior  to  the  collapse  and  fall  of  the  bridge. 
It  alleged  that  plaintiff's  injury  grew  out  of 
tba  risks  assumed  by  him,  and  which  were 


incident  to  the  dangerous  character  ttf  tbe 
work  in  which  he  was  engaged. 

That  plaintiff  was  guilty  of  contributory 
negligence  In  exposing  himself  upon  an  ap- 
parently dangerous  brldga 

The  eridoioe  adduced  In  the  trial  of  this 
actl<m  tended  to  prove  the  following  facts: 
At  the  time  plaintiff  was  Injured  as  alleged 
In  his  conqilaint  be  had  beai  weeing  upon 
defendant's  logging  r<»d  for  some  time  He 
was  working  with  a  crew,  taking  up  tbe 
track  of  the  road,  wrecking  or  dismantling 
a  trestle  or  bridge;  taking  from  it  the  rails, 
bolts,  and  spikes,  and  such  ties  and  strin- 
gers as  were  good  and  might  be  swiceable 
elsewhere.  The  bridge  was  640  feet  In 
length,  23  feet  high,  and  contained  40  bents, 
each  being  16  feet  long.  In  obedience  to  the 
directions  <tf  defoidant's  superintendent, 
plaintiff  and  others  were  upon  the  bridge, 
pulling  qdkes  that  bad  be^  overlooked. 
While  he  was  ao  employed  ox&x  were  bltdied 
to  tbe  "far  emd  of  the  trestle"  (fnun  wtaere 
be  was  at  work),  pulling  off  some  stringers. 
The  whole  bridge  fell,  and  plaintiff  was  in- 
jured. 

Among  other  Instructions,  the  court  gave 
the  following  to  the  jury  over  the  objections 
of  the  defendant: 

*X1)  The  law  requires  the  master  to  pro- 
vide a  safe  place  for  tbe  servant  to  do  tbe 
work  required  of  him,  and.  If  it  is  a  work  of 
extrabazard,  to  warn  him  of  the  danger,  and 
to  direct  the  performance  of  tbe  wfMc  in  such 
a  way  and  wltb  such  care  as  will  not  subject 
the  servant  to  a  risk  that  a  reasonably  pru- 
dent man  would  not  knowingly  assume.  So, 
If  yon  believe  from  the  evidence  that  tJie  de- 
fendant failed  In  any  particular  to  diadiarge 
this  duty  to  the  plaintiff,  yon  must  find  tot 
the  plaintiff,  unless  the  proof  shows  that  aft- 
er being  aware  of  the  danger,  or  by  the  »er- 
cise  (3f  ordinary  care  he  might  have  known 
of  It,  the  plaintiff  failed  to  use  recwmable 
care  for  his  own  s&fety. 

"(2)  The  plaintiff  was  not  required  to  In- 
spect the  trestle  to  see  If  it  was  safe  to  go 
upon  it.  He  was  only  required  to  oae  or- 
dinary care.  Tbt  law  made  it  the  duty  of 
tbe  defendant  to  aee  that  It  was  saf«^  and 
the  plaintiff  had  a  right  to  rely  np<m  the 
care,  superior  knowledge,  and  judgment  of 
his  employer,  and  to  act  upon  tbe  assumption 
that  the  defendant  would  not  expose  blm  to 
unnecessary  risk,  and  that  it  had  and  would 
take  all  proper  precaution  to  guard  blm 
against  dangor. 

"(3)  Although  you  may  believe  from  die 
evidraice  that  the  plaintiff  knew,  or  by  tlie 
exercise  of  ordinary  care  might  bare  known, 
the  condition  of  the  trestle  In  every  partic- 
ular, and  ttaer  effort  that  was  being  made  to 
pull  It  down,  tibia  alMie  will  not  preclude  a 
recovery.  Before  the  plaintiff  can  be  charged 
with  having  assumed  tbe  risk.  It  must  be 
proven  tbat  he  not  only  knew  these  facts,  but 
that  he  fully  appreciated  tiie  danger.  So,  If 
yon  believe  from  tbe  evid«ice  that  a  pwara 
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of  plalntUTs  ttxperience  and  fntelligeno^  nn- 
der  all  of  the  clrcumatances,  might  reason- 
ably have  supposed  that  he  could  safely  per- 
form the  work  be  was  ordered  to  perform, 
by  the  use  of  Vfopa  caattim,  be  is  not  guilty 
of  contributory  negligence,  unless  the  proof 
shows  that  be  failed  to  use  proper  care  for 
his  own  safety  after  being  aware  of  the  dan- 
ger, and  you  should  find  for  the  platntUF." 

Other  InstrnctionB  were  given.  The  Ju^ 
returned  a  verdict  against  the  defendant  for 
91.S00.   It  appealed. 

The  instructions  copied  above  are  inappli- 
cable to  this  case.  In  this  case  the  appellee 
was  engaged  in  tearing  down  a  bridge,  and 
in  continually  changing  his  place  of  work, 
and  sometimes  in  making  It  more  Insecure. 
Thore  was  no  duty  to  furnish  him  a  safe 
place  In  which  to  work,  since  hla  employment 
made  It  his  duty  to  tear  down  and  to  change 
and  destroy  his  places  for  work,  and  to  make 
them  safe  or  unsafe  as  his  work  rendered 
th^,  and  was  such  as  to  place  it  out  of  the 
power  of  his  employer  to  perform  such  duty. 
He  assumed  the  hazards  of  this  employment 
Gulf,  0.  &  S,  F.  By.  Co.  v.  Jackson,  65  Fed. 
48,  12  C.  O.  A.  507;  Flnalyson  v.  Utica  Mhi- 
ing  &  Milling  Co.,  87  Fed.  507,  510,  14  C.  a 
A.  492. 

It  is  true  that  the  court,  at  the  Instance 
of  appellant,  instructed  the  Jury  as  follows: 
"The  doctrine  that  the  masttf  or  employer 
must  furnish  Its  servant  or  employe  with  a 
safe  place  in  which  to  work  does  not  apply 
to  a  ease  where  the  servant  or  employ^  is 
engaged,  with  knowledge  of  the  dangers,  to 
do  work  obviously  and  inherently  hazardous, 
such  as  wrecking  or  repairing  structures. 
In  such  cases  the  servant  or  employ^  takes 
upon  himself  the  extrahazardous  rlift  of  the 
employment,  and  if  he  Is  injured  he  cannot 
recover,  unless  the  master  or  employer  Is 
guilty  of  some  act  of  negligence,  or,  with 
Icnowledge  of  some  special  dangra*  unknown 
to  the  serv&nt;  sends  him  Into  the  danger- 
ous position." 

But  this  did  not  explain  the  Instructions 
given  over  the  objections  of  the  appellant, 
but  la  In  Irreconcilable  conflict  with  them. 

In  the  third  instruction  given  over  the  ob- 
jection of  the  defendant,  the  court  told  the 
Jury:  "Alfhov^b  you  may  believe  from  the 
evidence  that  the  plaintiff  knew,  or  by  the 
exercise  of  ordinary  care  might  have  known, 
the  condition  of  the  trestle  in  every  partic- 
ular, and  the  effort  that  was  being  made  to 
pull  it  down,  this  alone  will  not  preclude  a 
recovery.  Before  the  plaintiff  can  he  char- 
ged with  having  assumed  the  risk,  It  must 
be  proved  that  he  not  only  knew  these  facta, 
but  that  he  fully  appreciated  the  danger." 
This  fa  not  correct  The  burden  was  not  up- 
on tbe  defendant  to  prove  that  the  plaintiff 
fully  appreciated  the  dangw.  There  was  no 
evidence  that  it  knew  or  ought  to  have 
known  that  he  did  not  appreciate  the  dan- 
ger to  which  he  was  exposed,  and  there  was 
no  duty  to  instruct ;  and,  of  course,  there  was 


no  Uabtllty  for  his  fallore  to  appreciate  a 
danger,  all  the  facts  having  been  known  to 
him,  when  there  was  no  duty  to  Instruct. 
See  Southwestern  Telephone  Co.  v.  Woaghter, 
66  Ark.  210,  211,  19  S.  W.  576;  Railway 
Company  v.  Torrey,  58  Ark.  228,  24  S.  W. 
244;  Ford  v.  Bodcaw  Iiombn-  Oo,  78  Ark. 
 >  83  S.  W.  846. 

The  Instructions  given  over  tbe  objections 
of  tbe  appellant  were  calculated  to  mislead 
the  Jury,  and  were  prejudicial. 

Reverse  and  remand  for  a  new  triaL 


ST.  LOUIS,  L  BL  &  &  RT.  00.  T.  KIM- 
BERLAIN. 

(Supreme  Court  «t  Aransas.   Jane  17,  1905.) 

1.  Actions  —  iMJUBiES  to  Stock— SonRDino 
AiAsif— Quxsnons  fob  Juby. 

In  an  action  against  a  railroad  for  killing 
a  cow,  whether  the  engineer  had  time  to  sound 
the  stock  alarm  after  aiscovering  the  cow  held, 
under  the  evidence,  a  qaeati<m  for  the  jury,  not- 
withstanding tbe  engineer's  statement  that  he 
did  not  have  sufficient  time. 

2.  Same— Duties  of  ENQiifBEa— Loosotn. 

A  higher  degree  of  care  is  required  of  rail- 
roads in  running  a  train  at  a  high  rate  of  speed 
through  a  town  than  when  going  through  the 
open  coontry,  and  the  engineer  while  passing 
through  a  town,  should  be  on  the  alert,  and  pre- 
pared for  instant  action  in  case  stock  stray 
upon  the  trat^ 

lEHLNobB. — ^For  cases  in  nolnt,  see  voL  41, 
Cent  Dig.  Baiboads,  »  1397,  140S.] 

Appeal  from  Olrcolt  Court,  Jackson  Oonn- 
ty;  Fred^ek  D.  Fnlkmsou,  Judge. 

Action  by  J.  O.  Klmberlain  against  tbe  St 
Louis,  Iron  Mountain  &  Stmtbem  Railway 
Company.  From  a  jtidgment  for  plalntlfl, 
dafendant  appeals.  Affirmed. 

B.  B.  Johnson,  tor  appellant 

RIDDIOK,  J.  This  Is  an  appeal  from  a 
Judgment  against  the  defendant  for  damages 
for  killing  a  cow  belonging  to  plaintiff.  The 
cow  was  struck  and  killed  by  a  passenger 
train  on  the  19tb  day  of  April,  1902.  The 
train  was  passing  at  the  rate  of  40  miles  an 
hour  through  the  town  of  Tuckerman  early 
In  tbe  morning  of  that  day,  and  tbe  cow 
came  from  betUnd  an  Icehouse  about  20  or 
SO  feet  from  the  track.  The  engineer  tes- 
tified that  he  did  not  and  could  not  see  the 
cow  until  It  came  from  behind  the  Icehouse, 
going  towards  the  track,  and  that  it  was 
then  too  late  to  do  anything  to  avoid  striking 
it  He  did  not  sound  any  stock  alarm,  and 
there  was  evidence  tending  to  show  that  no 
bell  was  rung  for  the  crossing.  It  seems 
clear  from  the  engineer's  testimony  that  It 
was  too  late  after  he  saw  the  cow  to  do  any- 
thing towards  checking  the  speed  of  the 
train,  and  he  says  that  he  did  not  have  time 
to  even  give  the  stock  alarm.  But  be  stat- 
ed that  he  did  not  know  whether  the  cow 
was  walking  or  running,  nor  does  he  state 
how  far  the  train  was  below  the  crossing 
at  the  time  he  first  saw  tbe  cow.   As  the 
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caw  was  20  or  80  feet  from  the  track  at  the 
time  she  came  from  behind  the  Icehotue, 
with  a  ditch  between  hw  and  the  track,  It 
would  seem  that  miless  she  was  nmnlng  ver^ 
fast  he  could  have  sounded  the  stock  alarm, 
as  tikat  can  be  done  In  an  Instant  He  states 
that  he  did  not  have  time  to  do  this,  but 
that  statement  was  In  the  nature  of  an  opin- 
ion. As  he  did  not  go  Into  particulars,  and 
show  how  near  the  train  was  to  the  cow,  or 
whether  the  cow  was  walking  or  nmnlng, 
we  think  the  facts  are  not  definitely  enough 
shown  for  us  to  say,  as  a  matter  of  law,  that 
the  Jury  had  no  right  to  disbelieTe  his  state- 
ment that  he  did  not  have  time  enough  to 
sound  a  stock  alarm.  A  higher  degree  of 
care  la  required  in  running  a  train  at  such  a 
high  rate  of  speed  when  passing  through  a 
town  than  when  going  through  an  open  coun- 
try. The  engineer,  while  passing  through 
this  town,  should  have  been  on  the  alert,  pre- 
pared for  Instant  action,  and  whether,  by  so 
doing,  be  ml^t  have  sounded  the  stock 
alarm,  was,  we  think,  properly  left  to  the 
Jory  under  the  facts  proved. 
Judgment  affirmed. 


WILLIAMS  et  aL  V.  BBNNBOrr  et  aL 
(Supreme  Court  of  AAansas.   June  10^  1905.) 

1.  Atiaohubnt— Saui  of  Pkopxbtt  —  IsBBa- 

UU.KITICS-~COIXATIEiX  AlTAOK. 

Where  land  was  sold  under  an  attachment 
the  title  of  the  purchaser  was  not  subject  to 
collateral  attack  for  trregularitlea  which  mixht 
have  been  cored  by  amendment 

2.  Sams  —  Tuna  or  Ooubp— Altbutiok— 
Statdtss. 

Act  March  18.  1867  (Laws  1866-67,  p. 
817),  changing  the  time  for  the  holding  of  court 
la  Arkansas  county,  and  providing  that  it  should 
not  take  effect  until  after  July  1,  1867,  did  not 
affect  an  order  for  the  puUieation  (tf  a  warning 
order  in  attachment  made  at  the  May,  1867, 
term  of  such  court 

3.  SaIOD— VOBUOH  JunaUKn  —  COIXAIBBAL 

Attack. 

Where  a  suit  was  brought  on  a  foreign 
judgment  and  land  of  the  judgment  debtor  at- 
tached, an  objection  that  the  Judgment  sued 
on  was  not  properly  authenticated  was  re- 
viewable only  on  apiwal,  and  was  not  ground 
for  the  vacation  of  a  sale  of  property  under 
such  attachment 

4.  Same— Afpul  —  OKnonoRB  not  Raised 

AT  TBIAIm 

In  a  suit  to  recover  real  estate  sold  under 
an  attachment  alleged  to  have  been  invalid,  an 
objection  that  the  bond  for  the  sale  was  im- 
proper because  the  plaintiff  was  dead  at  the 
time  of  the  sale,  could  not  be  made  for  the  first 
time  on  appeal 
8.  Saub— Laches. 

Where  plaintiffs  made  no  effort  for  85 
years  to  set  aside  an  attachment  sale  of  land 
belonging  to  their  ancestor,  and  all  facta  urged 
against  the  validity  of  the  sale  were  open  to 
their  ancestor  for  eight  years  before  hta  death 
and  to  plaintiffs  for  two  years  prior  to  the  be- 
ginning of  the  suit  sod  defendants,  relying  on 
their  title  under  such  attachment  proceedmgs, 
had  expended  a  large  sum  in  clearing  the  land 
of  tax  liens,  etc,  plaintift  were  barred  by  lach- 
es from  urging  objections  to  auch  title,  which, 
if  urged  in  time,  could  have  been  cured  by 


Appeal  from  Arkansas  Ohancny  Gonrt; 
John  M.  BHUott;  Chancellor. 

Action  by  J.  F.  Williams,  as  administrator 
of  the  estate  of  Ferdinand  BL  Ooodrlch,  de- 
ceased, and  others,  against  Joseph  F.  Ben- 
nett and  anothw.  From  a  jodgm^  In  fa- 
vor of  defendanti^  plalntlfls  appeal  Af- 
firmed. 

R.  A.  ft  J.  B.  Parker,  for  appellants.  P. 
0.  Dotdey,  for  appellees. 

HILL,  0.  J.  This  mat  was  brought  In 
the  chancery  court  of  A**^"*^!  county  by 
the  administrator  and  heirs  at  law  of  Fei^ 
dlnand  M.  Goodrich,  who  died  in  1878,  to 
set  aside  a  deed  executed  by  the  aherifC  of 
Arkansas  cotmty  to  Amazon  Dixon,  and 
deeds  from  Amazon  Dixon's  btAn,  under 
whom  the  appellees  claim,  as  clouds  on  their 
tiU^  and  that  they  be  pomttted  to  redeem 
from  tax  liens  and  have  their  title  quieted. 
Goodrich,  to  whom  both  parties  look  as  the 
source  of  their  respective  tities,  was  the 
owner  of  the  land  in  controversy,  lived  In 
Louisiana,  and  a  Judgment  was  obtained 
against  him  In  a  court  of  that  state.  In 
1867  his  Judgmrat  credltw,  John  J.  Michle^ 
filed  suit  against  him  In  Ai^ansas  county  dr- 
cnlt  court,  and  obtained  an  attachment; 
which  was  levied  on  this  land.  The  first 
proceeding  seemed  to  have  been  baaed  iQWn 
the  attachm^it  prorlalons  then  contained  In 
Gould's  Digest;  but  the  attachment  law  was 
amended  in  1867,  which  was  evidently  not 
known  when  these  proceedings  were  Insti- 
tuted. At  the  next  term  of  court  evidently 
discovering  the  proceedings  were  irregular, 
the  plaintiff  caused  the  first  attachment  to 
be  set  aside,  and  the  court  ordwed  omstnw- 
tive  service  to  be  made,  and  tiie  lands  were 
levied  upon  under  alias  attachmoit,  warning 
order  was  published,  and  iwoof  of  pid>llca- 
tlon  filed.  Judgmoit  wss  entered  Novou- 
ber  8,  1867.  and  the  lands  ordered  sold.  On 
November  25,  1867,  Amazon  A.  Dixon  as 
principal,  and  others  as  sureties,  executed  a 
bond  to  Goodrich  (and  bis  codefendaot;  who 
was  only  a  nominal  part]^  in  form  of  the 
statute  requiring  such  bond  of  the  Judg- 
ment creditor  before  sale  of  tiie  attached 
land.  TUs  bond  recited  the  death  of  John 
J.  Mlchle  and  that  Amazon  A.  Dixon  was  his 
"sole  heiress.**  This  bond  was  filed  Novem- 
ber 9,  1868,  dnd  a  ven.  ex.  Issued  April  3, 
1869,  under  which  the  land  was  scrfd,  and 
bought  by  Amaion  A.  Dixon.  The  shnlflTs 
deed  was  executed  May  11, 1870.  The  record 
fails  to  show  confirmation  of  the  sale,  but 
this  deed  has  a  certified  copy  of  what  pur- 
ports to  be  Ita  presentation  In  apexi  court; 
and  an  order  that  Its  acknowledgment  In 
court  be  Indorsed  oa  the  deed  and  certified 
by  the  clerk  to  the  end  that  the  deed  may 
be  entitied  to  record.  Various  attacks  are 
made  on  the  validity  of  these  proceedings. 
The  first  Is  that  there  is  no  affidavit  for  at- 
tachment or  warning  order.  The  record  does 
not  negatin  Id  any  way  Its  exlatenoe^  and 
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the  evidence  to  sustain  this  allegation  Is  the 
absence  from  the  papers  which  otherwise 
Be«m  complete  of  the  affldarlt  TbiM  will  be 
considered  In  another  connection. 

It  Is  claimed  that  the  deed  Is  based  on  an 
attachment  which  was  set  aside,  and  Is 
therefore  void.  As  Indicated,  the  first  pro- 
ceeding was  not  In  conformity  to  a  new 
statute;  the  second  was  in  substantial  com- 
pliance therewith,  and*  If  Irregular,  the  Ir- 
regularities did  not  extend  to  more  than 
errors  rendering  the  Judgment  reversible, 
not  void  on  collateral  attack.  In  fact,  a 
slight  amendment  to  the  sherlfTH  return 
would  have  obviated  many  of  the  questions 
now  presented. 

It  Is  contended  that  the  term  of  court  at 
which  the  proceedings  were  begun  anew 
was  held  at  the  wrong  time.  It  is  true  that 
the  act  of  March  18.  1867  (Laws  186&-67,  p. 
317),  changed  the  time,  but  that  act  pro- 
vided that  the  change  should  not  take  eCTect 
until  after  the  Ist  of  July,  1867,  and  hence 
the  Bfay  term,  1867,  when  the  order  was 
made,  was  not  affected  thereby.  The  next 
pcdnt  Is  the  lack  of  confirmation  appearing 
of  record,  and  the  lack  of  proper  authentica- 
tion appearing  upon  the  Louisiana  Judgment 
The  former  matter  will  be  referred  to  again, 
and  as  to  the  latter  It  was  a  matter  of  the 
sufficiency  of  the  evidence  before  the  court, 
reviewable  on  appeal  only.  Attack  Is  made 
on  the  titles  of  the  appellees.  Th^  are 
charged  with  not  being  bona  fide  purchas- 
ers. But  that  Issue  is  Immaterial,  for  the 
plaintiff  In  these  actions  to  quiet  title  must 
have  a  "reasonably  clear  title"  to  Invoke  the 
Jnrlsdictton  -of  equity.  Lawrence  v.  Zlm- 
pleman,  37  Ark.  643.  They  are  not  tres- 
passers, and  have  a  title  which  has  been 
successfully  maintained  in  another  litigation 
against  other  parties  claiming  nnder  Amazon 
A.  Dixon,  which  will  be  referred  to  again. 
Whether  they  were  bona  fide  purchasers,  or 
speculating  on  the  strength  of  the  title  they 
bought,  makes  no  difference  here,  tor  they 
are  Indisputably  the  owners  of  the  Amazon 
Dixon  title,  and  the  question  Is  whether  that 
title  Is  good,  or  whether  the  appellants  have 
snccessfully  assailed  it. 

Another  reason  is  presented  here  why  the 
Dixon  title  Is  not  good,  and  that  is  that  It 
appears  from  the  bond  given  for  the  sale 
that  Michle,  the  plaintiff,  was  dead,  and  au- 
thorities are  dted  on  both  sides  to  the  ef- 
fect of  his  death  after  Judgment  and  be- 
fore sale,  and  also  ai  to  the  bond  being 
made  by  some  one  other  than  the  Judgment 
plaintiff.  In  this  case  It  was  made  by  his 
sole  belr.  That  question  was  not  raised 
In  the  pleadings  below,  and  should  not  be 
raised  here  for  the  first  time.  It  appears 
that  in  1882  this  land  was  sold  under  pro- 
bate order  by  the  executor  of  Amazon  Dixon 
and  guardian  of  her  children,  and  purchas- 
ed by  Olbson,  and  Gibson  conveyed  to  New- 
gass  and  Newgass  to  Beer.  Suit  was 
broQgbt  by  this  appellant  Bennett,  as  gran- 


tee of  the  Dixon  heirs,  or  some  of  them, 
against  Newgass  and  Beer,  In  the  United 
States  Circuit  Oourt,  and  be  prevailed,  and 
In  1889  a  decree  was  entered  In  his  favor 
for  the  land  subject  to  a  Hen  for  taxes  paid 
by  Newgass  and  Beer  amounting  to  about 
$S,600,  which  was  satisfied  some  two  years 
before  this  tidt  was  brooght  by  the  appel- 
lants. 

It  appears  that  the  appellants  live  In  Ken- 
tucky, and  had  no  information  of  their 
righ^  supposed  or  real,  to  this  land,  until  a 
short  time  before  the  suit  was  brought.  They 
learned  of  their  supposed  rights  from  a  let- 
ter written  by  one  Brown  in  Louisiana,  and 
later  through  attorneys  in  Arkansas  coun- 
ty who  were  engaged  to  bring  this  suit 
The  transactions  culminating  In  the  deed  of 
May  11,  1870,  to  Mrs.  Dixtm  were  had  from 
1867  to  1870,  and  this  suit  was  filed  Teb- 
ruary  28,  1902.  The  land  has  always  been 
wild  and  unoccupied,  and  the  record  Is  si- 
lent as  to  its  value  at  any  time.  This  court 
recently  held  that  as  to  wild  and  unoccu- 
pied lands  the  mere  payment  of  taxes  under 
a  void  tax  title  for  13  years  would  not  ripen 
the  void  tax  title,  and  the  landowners  who 
failed  for  that  period  to  pay  taxes  or  assert 
their  rights  would  not  be  barred  by  laches 
from  so  doing  where  there  was  no  evidence 
of  enhanced  value,  no  evidence  of  the  change 
of  states  of  any  one  towards  the  land,  and 
no  loss  of  evidence  by  lapse  of  time,  or 
other  equitable  ground  to  invoke  estoppel 
by  laches.  Jackson  v.  Boyd  <Ark.)  87  S.  W. 
126.  There  Is  no  evidence  here  of  the  in- 
crease In  the  value,  and  the  same  argument 
Is  made  here  as  In  Jackson  v.  BoyH  that  it 
is  to  be  Inferred  from  the  general  Increase 
In  land  values  over  the  state;  but,  as  therein 
decided,  that  is  Insnfflclent  Loss  of  evi- 
dence by  lapse  of  time  is  one  of  the  most 
frequent  causes  to  defeat  an  asserted  right 
by  laches.  This  case  aptly  illustrates  the 
necessity  of  that  salutary  rule  of  equity  Ju- 
risprudence. Almost  every  defect  relied  up- 
on  is  susceptible  of  correction  by  parol. 

Much  stress  Is  laid  upon  the  absence  of 
the  affidavit  for  warning  order  and  attach- 
ment. The  files  in  the  case  disclose  all 
other  important  papers  except  this,  and 
after  35  years  It  Is  Impossible  to  prove  that 
It  was  duly  made  and  filed  and  has  been  lost 
Tet  If  this  suit  bad  been  brought  in  rea- 
sonable time,  can  any  one  doubt  that  this 
would  have  been  proved?  The  other  papers 
show  a  painstaktog  effort  to  comply  with 
the  statute,  and  surely  this  primal  require- 
ment would  not  have  been  omitted.  After 
the  papers  have  been  subject  to  public  in- 
spection and  handling  for  85  years,  no  pre- 
sumptions can  be  Indulged  that  they  are  "all 
present  or  accounted  for." 

The  record  falls  to  show  oonflrmatlon  of 
the  sale  or  approval  of  the  deed,  yet  the 
deed  contains  what  purports  to  be  a  copy  of 
an  order  directing  its  acknowledgement  to 
be  noted  thereon  to  the  md  that  It  be  re- 
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corded.  Tbia  la  certified  tmder  tlie  signa- 
tnre  of  the  c\efk  and  the  seal  of  the  court. 
Either  thia  1b  a  false  official  certificate,  or 
else  the  record  was  omitted.  Thirty-odd 
years  ago  It  would  have  beoi  easy  to  correct 
the  record  by  nunc  pro  tunc,  or  poolsh  the 
officer  toe  making  a  false  and  forged  cer- 
tificate of  an  ordw.  If  the  question  of  the 
abatement  of  the  suit  by  the  death  of  the 
plaintiff,  precluding  valid  subsequent  pro- 
cess, could  be  considered  and  become  materi- 
al, then  parol  evidence  of  the  date  of  death, 
the  condlticm  of  bis  estate,  and  the  devolu- 
tion of  bis  property,  would  be  Important. 
If  the  sheriff's  return  is  so  fatally  defective 
as  appellant  contends,  it  could  easily  have 
been  amended  at  that  time.  The  matter  In 
which  It  is  defective — the  failure  to  show 
that  Goodrich  was  not  to  be  found  in  the 
county — was  a  failure  to  show  something 
evidently  a  fact  Conceding,  without  decid- 
ing, that  every  defect  relied  upon  is  fatal  to 
the  title,  yet  every  one  was  susceptible  35 
years  ago  of  having  been  met  by  parol  evi- 
dence and  the  defect  cured.  There  Is  not  a 
single  matter  open  to  appellant  on  the  face 
of  the  record  of  that  .class  which  cannot  be 
supplied  by  parol  or  else  susceptible  to  prop- 
er amendment  A  stronger  case  for  the  ap- 
plication of  the  rale  cannot  be  found.  But  it 
is  shown  that  the  appellants  were  ignorant 
of  their  rights  until  a  short  time  before  the 
suit  was  brought  and  it  is  insisted  that  this 
excuses  them.  They  utterly  fail  to  show  in 
their  pleadings  or  evidence  the  causes  of  the 
long  delay  In  ascertaining  their  righta  All 
matters  now  set  up  have  been  open  to  the 
world  for  S5  years  and  to  their  ancestor  for 
8  years  and  more  before  his  death.  When 
the  opposing  party  misleads,  or  the  facts  are 
successfully  concealed,  or  other  reasons  r«i- 
dfflrlng  ignorance  permissible.  It  Is  an  excuse 
for  laches;  but  there  must  be  a  showing  of 
some  good  reasons. 

This  question  was  before  the  Supreme 
Court  of  the  United  States  In  the  case  of 
Wetzel  V.  Minn,  Ry.  Transfer  Co.,  169  U. 
S.  237,  18  Sup.  Ct  307,  42  L.  Ed.  730.  Rem- 
sen  was  a  soldier  in  the  Mexican  War,  and 
as  such  became  entitled  to  a  land  warrant 
The  warrant  was  issued  to  his  widow  and 
children,  and  was  sold  by  the  widow  and  one 
adult  child,  acting  for  all,  but  they  failed 
to  procure  proper  consent  of  the  orphans' 
court  rendering  the  sale  void  on  account  of 
such  failure.  The  parties  lived  in  Phila- 
delpbla,  and  the  purchaser  located  the  land 
warrant  on  lands  near  St  Paul,  Minn.,  which 
In  time  became  very  valuable.  Incidentally 
the  heirs  learned  of  the  defect  from  a  law- 
yer who  was  examining  into  titles,  and  80 
years  after  the  youngest  became  of  age 
brotight  suit  for  the  land.  The  court  held 
that  the  exercise  of  diligence  was  incumbent 
on  them;  that  they  knew,  or  were  culpably 
ignorant  if  not  that  their  father  was  a 
Mexican  War  veteran*  and  that  such  fact 


would  lead  to  Infbrmatlon  tluit  be  waaSA  be 
entitled  to  a  land  warrant  In  this  case 
these  helm  certainly  knew,  or  else  were  cul- 
pably Ignorant,  that  their  father  bad  owned 
this  large  tract  of  about  8,000  acres  of  land. 
The  court  said  In  the  case  mentioned  that 
knowledge  of  the  transfer  came  to  than  not 
through  any  exertion  of  themselves,  but  from 
an  accidental  meeting  with  this  lawyer.  In 
this  case  the  knowledge  came  to  these  par- 
ties through  a  third  person,  and  not  through 
their  exertion.  In  that  case  Oie  ground  for 
applying  laches  was  the  great  Increase  In 
the  value  of  the  property ;  In  this  the  equal- 
ly well  established  ground  of  loss  of  evi- 
dence. The  court  concluded:  "While  the 
faqjt  that  the  complainants  were  Ignorant  of 
the  defect  in  the  title,  and  were  without 
means  to  prosecute  an  Investigation  Into  the 
facts,  may  properly  be  considered  by  the 
court,  It  does  not  mitigate  the  hardships  to 
the  defendants  t3f  unsettling  their  titles.  If 
the  complainant  can  put  forward  their  excus- 
es for  delay  after  30  years,  thaw  Is  no  rea- 
son why  they  may  not  allege  the  same  as 
sn  excuse  after  a  lapse  of  sixty.  The  truth 
is,  there  must  be  some  limit  of  time  within 
which  these  excuses  shall  be  available,  or 
titles  might  forever  be  insecure.  The  In- 
terests of  public  order  and  tranquility  de- 
mand that  parties  shall  acquaint  themselves 
with  their  rights  within  a  reasonable  time; 
and,  although  this  time  may  be  extended  by 
their  actual  Ignorance  or  want  of  means.  It 
is  by  no  means  illimitable"  This  reason- 
ing, from  this  great  tribunal,  is  so  sound,  and 
so  in  harmony  with  many  decisions  of  this 
court  that  it  is  decisive  of  this  case. 

In  addition  to  the  loss  of  evideaice,  the 
status  of  parties  towards  this  property  has 
changed.  The  appellees  purchased,  for  a 
small  sum,  it  is  true,  the  Interests  of  the 
Dixon  heirs;  but  they  conducted  to  success- 
ful conclusion  a  lawsuit  to  ratabllsh  their 
rights,  and  then  had  to  pay  $3,500  tax  Hens, 
and  this  was  done  over  two  years  before  thia 
suit  was  brought  They  put  in  time  and 
money  to  win  the  land,  and  ibe  appellants 
waited  till  after  they  won  the  suit  and  ex- 
pended this  sum,  and  now  seek  to  recover 
the  lands  of  them.  All  of  these  matters 
were  publicly  done  In  the  courts  of  the  coun- 
try, and  these  parties  waited  too  long  to  as- 
certain and  assert  what  an  at  best  Tttj 
doubtful  rights. 

The  decree  la  afflrmed. 

WELLS  V.  PABEOB. 
(Supreme  Court  of  Arkansas.   June  17,  1906.) 
1.  AFPEAI.  —  ASStONlCENTS  OW  EUOB— EiX- 

0EPTIQN8  IN  Gross. 

An  assignment  of  error  that  *Hha  court 
erred  in  givioK  instmctions  Nos.  2,  8,  4,  5,  8, 
and  9,  asked  for  by  the  plaintiff,"  based  on  an 
exception  stating  tbat  "defendant  at  the  time 
excepted  to  the  giving  of  instructions  ntuobered 
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2,  3,  4,  flv  ^  8,"  win  not  be  coiUKlenid  If  any 

oif  the  iDstrnetionB  an  good. 

2.  MAUOXoiia  PBononnon  —  TKBuiiiATioir 

OF  Pbosboutioh  —  Djsohasgb  bt  Qund 

JUBT. 

A  discharge  b7  a  grand  jury  Is  prima  facie 
a  teRDioation  of  a  prosecation  such  a>  will 
Bopport  an  action  for  malicious  prosecation. 

[EM.  Note. — For  cases  in  point,  see  vol.  83, 
Cent.  Dig.  Malicious  Prosecation,  SS  71,  76.] 

8.  SaMX  —  PbOBABU  CAUU  —  Ck>HHITTAX.  OF 

MAaiSTRaxE. 

The  binding  over  of  accased  by  the  com- 
mitting magistrate  to  await  the  grand  jury  Is 
prima  focie,  but  not  cooclusiTe,  evidence  of 
probable  cause  In  a  subsequent  action  by  ac- 
cused for  malicious  prosecution. 

[Ed.  Note.— For  cases  in  point,  see  toL  8S» 
-Gent.  Dtg.  Bfalicious  Prosecation,  |  SI] 

4.  Samx— QussTions  tor  Jubt. 

In  a  suit  for  malicious  prosecution,  wheth- 
er defendant  acted  under  advice  of  counsel  and 
made  a  full  disclosure  of  the  facts  to  counsel 
is  a  question  of  fact  for  the  Jury. 

[Ed.  Note. — For  cases  in  point,  see  vol.  33, 
Oent.  Dig.  Malicious  Prosecution.  |  1G5.] 

Appeal  from  Circuit  Court,  Pulaski  County. 

Action  by  F.  U.  Parlier  against  J.  M.  Wells. 
From  a  Judgment  for  plalntiCF,  defendant  ap- 
peals. Affirmed. 

Hallum  &  Claj,  ftv  appellant.  W.  Oi 
Adamwm  and  J.  H.  Oarmlchael,  for  appellee. 

HILL.  O.  J.  This  ie  a  suit  for  malldoos 
proeecntloii,  and  terminated  In  tbe  circuit 
court  in  a  Judgment  for  the  plaintiff  for  $500, 
and  the  defoidant  has  prosecuted  this  appeal. 

1.  The  motion  for  new  trial  pmenta  four 
grounds.  The  first  three  are  that  the  verdict 
is  contrary  to  the  law,  to  the  evidence,  and  to 
tbe  law  and  evidence.  The  foarth  la:  "The 
court  erred  in  giving  InstmctlonB  Nos.  2,  S, 
4,  6.  8.  and  9  asked  for  by  the  plaintiff."  The 
exertion  opon  which  this  asslgnmmt  Is 
based  reads  as  follows:  "Tbe  defendant  at 
the  time  excepted  to  the  giving  of  Instruc- 
tions nnmb«ed  2,  8.  4,  5.  8,  and  9,  and  asked 
that  Us  exceptions  be  noted  of  record,  which 
was  accordingly  dona"  Mr.  Justice  BaUn, 
speaking  for  this  court  In  Atkins  v.  Swope, 
88  Ark.  639,  where  the  exception  was  In  the 
exact  language  of  the  foregoing  exception, 
said;  "The  objection  made  to  giving  these  In- 
structions was  g^ral,  embracing  all  of  them 
in  gross.  It  was  not  specific  as  to  either  or 
any  of  tbem,  and  directed  the  at^ntlon  of  the 
court  to  no  particular  error.  We  have  ser- 
eral  times  held  that  objections  of  such  sweep- 
ing nature  will  not  be  considered  here  if  any 
of  the  instructions  be  good.  It  is  not  to  be 
-oMoaraged,  even  if  all  be  bad.   It  la  manl' 


festly  due  the  court  that  tbe  attorney  should 
'lay  his  flnga*  upon  the  errors  complained  of, 
and  not  compel  tbe  Judge  to  seek  them 
amongst  all  the  matter  included  In  a  dragnet 
objection."  This  rule  has  been  a  settled  rule 
ct  ivactice  in  this  court  (and  it  la  practically 
tbe  same  in  er^  appellate  court)  for  many 
years,  and  has  been  often  followed.  The  aor 
thorities  on  this  subject  have  been  recently 
reviewed  and  approved  In  the  case  of  young 
r.  Stevouon  (Ark.)  86  S.  W.  1000.  Smne  of 
these  Instnictions  excited  to  are  elemental 
statements  of  law,  and  this  kind  of  exception 
precludes  the  court  from  going  beyond  a  find- 
ing that  any  one  at  them  is  sound. 

2.  This  leaves  only  tbe  question  ot  the  suf- 
fldency  of  the  evid^ce  to  sustain  tiie  vardlct 
The  plaintiff  was  bound  over  by  a  Justice  of 
the  peace  to  answer  before  the  grand  jury 
for  a  felony,  and  the  grand  Jury  dismissed 
the  case.  Tbe  appellant  contends  that  tbe 
dismissal  of  tbe  case  by  the  grand  Jury  is  not 
a  sufficient  termination  of  the  prosecution  to 
authorize  tbe  maintenance  of  the  action  for 
malicious  prosecutl<m.  The  anthorltiea  are 
practically  uniform  In  holding  that  a  dls- 
f:harge  by  a  grand  jury  Is  prima  facie  a  ter- 
mination of  the  prosecution,  and  is  sufficient 
to  support  the  action  on  this  requirement 
MiUer  V.  Ry.  (O.  C)  41  Fed.  808;  Newell  on 
Malicious  Prosecution,  pp.  358-363;  19  Am. 
&  Eng.  Ency.  of  Law  (2d  Ed.)  p.  682. 

The  binding  over  to  await  the  grand  Jury 
by  a  committing  magistrate  is  deemed  evi- 
dence of  probable  cause,  but  the  authorities 
do  not  go  b^ond  holding-  it  only  prima  facie 
evidence  of  probable  cause,  not  conclusive  evi- 
dence, as  a  conviction  In  a  court  of  compe- 
tent Jurisdiction  is,  even  though  It  be  re- 
versed. Hale  V.  Boylrai,  22  W.  Va.  234 ;  Hoi* 
Uday  V.  Holllday,  128  Cal.  26,  65  Pac;  708; 
MiUer  V.  Ry.  (O.  C.)  41  Fed.  898;  Ross  v. 
Hlxon,  46  Kan.  560,  26  Pac.  055,  13  L.  IL  A. 
760,  28  Am.  St  Rep.  123;  10  Am.  &  Eng. 
Bncy.  of  Law  (2d  Ed.)  664. 

This  committal  by  a  magistrate  was  evi- 
dence In  favor  of  tbe  appellant,  but  not  conclu- 
sive ;  there  was  evidence  that  he  acted  under 
advice  of  counsel  (but  there  la  some  conflict  on 
that),  and  also  evldoice  that  he  did  not  make 
a  full  disclosure  to  his  counsel  of  all  facts 
known  to  him.  These  were  Issues  of  fact 
properly  determinable  by  a  jury,  and  In  the 
absence  of  any  uncontrovwted  evidence  of  a 
fact,  conclusive  ot  itself,  in  favor  of  aj^tel- 
lant,  the  verdict  cannot  be  dlstnrtied. 

The  Ju^ment  is  affirmed. 
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STATE  T.  CRONIN. 
(Supreme  Court  of  Missoori,  Division  No.  2. 
June  20,  1905.) 

L  LomBiCB— "Poliot"— iNDIcnUEHT. 

In  a  proBecuUon  for  violating  Bar.  St. 
1899,  i  2219,  prohibiting  any  person  trmn  es- 
tablifihiD^  a  "iwlicy"  as  a  bosiness  or  aTocation, 
an  indictment  charging  that  defendant  unlawfal- 
I7  and  felonioQSlr  made  and  established  a  policy 
as  a  bnoinesa  and  aTocatton  was  not  objection- 
able for  failore  to  define  in  what  manner  a  "pol- 
icy" was  made  or  established,  or  what  was 
meant  by  a  "policy." 

[Ed,  Note.— For  cases  In  point,  vol.  88, 
Cent  Dig.  Lotteriea.  SS  29-82,  81] 

2.  Baud— Btidbnob. 

In  a  prosecotlon  for  aiding  and  aaiAting  In 
establishing  a  "poUc?"  in  vioUtion  of  Ber.  St 
1890,  S  2219,  fiTidence  h«ld  soffieient  to  sustain 

a  conviction, 

8.  SAHE— IHBTBUCnOffS. 

Where,  In  a  prosecution  for  aiding  and  as- 
riatlng  in  establishing  a  "polic;^,"  an  Inrtruc- 
tion  pointed  out  the  facts  constitating  the  fel- 
ony. It  was  not  objectionable  for  failure  to  re- 
quire that  the  acts  must  have  been  "feloniously" 
committed. 

4.  SaMK— VbBDICT— JUDQUBNT. 

Where,  in  a  prosecution  for  aiding  and  as- 
sisting in  establishing  a  policy  as  a  bosiness 
and  avocation,  the  Jury  rendered  a  special  ver- 
dict finding  defendant  gnllty  of  aiding  and  as- 
sisting in  establishing  a  policy,  and  the  jndg- 
ment  followed  the  verdict,  both  were  fatally  de- 
fective for  failare  to  find  that  di^endant  aided 
or  assisted  in  establishing  a  policy  as  a  **bitsl- 
ness  or  avocation." 
6.  Saue— Motion  in  Abbebt. 

Where  a  verdict  finding  defendant  gnilty  of 
aiding  and  assisting  In  establishing  a  policy 
was  fatally  defective  for  failore  to  find  that  be 
established  such  policy  "as  a  business  or  avoca- 
tion." defendant  was  entitled  to  uige  such  ob- 
jection on  appeal,  though  not  raised  by  motion 
In  arrest  of  ju^fment. 

Appeal  from  9t  Loula  Olrcnit  Gonrt;  Dan- 
iel O.  Taylor,  Judge. 

Frank  Cronln  was  convicted  of  aiding  and 
assisting  In  estabilahlng  a  policy,  and  he  ap- 
peals. Reversed. 

Morton  Jonrdan,  for  appellant  Herbert 
8.  Hadley,  Atty.  Geo.,  and  N.  T.  Oentry,  tor 
respondent 

OAMTT,  3.  At  the  February  term,  1903, 
tbe  grand  ]nry  of  tte  dty  of  St  Lonla  pre- 
ferred indictment  against  tbe  defendant,  the 
second  count  of  which  Is  In  tbe  following 
words:  "And  the  grand  Jurors  aforesaid, 
npcm  their  oath  aforesaid,  do  further  present 
and  say  that  Frank  Cronln  and  Louis  Miller, 
late  of  the  city  aforesaid,  on  the  fifteenth 
day  of  February,  one  thousand  nine  hundred 
and  three,  and  at  the  city  of  St.  Louis  afore- 
said, and  state  aforesaid,  unlawfully  and  fel- 
oniously did  aid  and  assist  in  making  and 
establishing  a  'policy'  as  a  business  and  avo- 
cation In  the  state  of  Missouri,  against  tbe 
peace  and  dignity  of  the  state."  A  severance 
was  granted  to  the  defendant  Cronln,  and  at 
the  February  term,  1904,  he  was  put  upon 
bis  trial,  convicted,  and  fonnd  guilty  of  aid- 
ing and  asglBtliig  In  making  and  establishing 


a  *^1U7,'*  and  his  inudBbmeiit  uMsaed  at 
six  months  In  the  <dty  Jail.  After  an  mimc- 
ceasfol  motion  for  new  trial,  he  took  bis  ap- 
peal to  tills  court 

The  Indictment  is  predicated  upon  section 
2219  of  the  Bevlaed  Statotea  of  MlMorl  of 
1899,  wblCb  provides:  **It  any  person  aball 
make  or  establish,  w  aid  or  assist  In  making 
or  establishing,  aiv  lottery,  gift  aitervrtoe, 
policy  or  scheme  or  drawing  In  the  natnreofa 
lottery  as  a  business  ct  avocation  bi  this  state, 
•  *  *  iQHm  conviction  [be]  stwU  be  poniBb- 
ed  by  Imprisonment  in  the  penitentiary  A>r 
not  less  than  two  nor  more  than  five  Tears,  or 
by  InvvlBDiunait  In  13ie  county  Jail  or  wotfc* 
house  for  not  less  than  six  nor  more  than 
twelve  mraiths."  The  state's  evidence  tended 
to  diow  that  all  tliree  of  the  witnesses  Win- 
terer, Llnnebar,  and  Tarrant,  with  others, 
woe  policy  vendors,  and  Mich  one  went  by 
a  number ;  Winterer  was  23,  Llnnebar  was 
22,  and  Tarrant  was  28.  It  was  their  custom 
for  some  months  to  sell  and  dispose  ct  titl- 
ets,  eacb  one  of  which  was  numbered,  and 
tbe  number  of  the  ticket  was  placed  on  the 
vaidor*B  bo<^  At  cert^  hours  of  eacdi  day 
the  book  was  dosed,  and  the  vendor  turned 
the  same  into  the  headquarters,  which  was 
an  establishment  on  Boutb  Tenth  street.  In 
9t  Louis,  called  "The  Hairy  Book/'  Stwne 
of  tbe  wltoessea  visited  this  place  twice  a 
day,  at  noon  and  at  S  p.  m.  Others  visited 
tiiere  at  noon,  at  S  p.  hl,  and  at  9  p.  m.  As 
stated  by  tbe  witness  Tarrant  they  went 
there  to  turn  in  their  botto  and  moner-  All 
the  money  received  by  these  poll^  vendors 
for  tldcets  sold  by  them  was  turned  toto  this 
place,  except  a  commission  of  2S  per  cent 
which  was  allowed  tbem.  All  who  TMted 
this  place  vrent  way  of  Oe  all^  oitranc^ 
and.  altboui^  thien  was  a  ftont  door,  there 
was  no  evidence  that  any  fme  could  or  ever 
did  come  In  at  tbe  front  dow.  Tbis  alley 
entrance  opened  Into  a  room  wtatcb  bad 
shelves  and  benches  all  aromd,  eadi  vendor 
had  his  seat  and  bis  number  was  tm  the  wall 
near  his  seat  There  was  a  partition  acnsi 
this  room,  and  a  door  and  a  small  window  in 
the  partltlott.  This  door  was  opened  occa- 
sionally, at  vidcb  time  a  person  woold  come 
out  from  behind  and  make  out  tbe  drawing. 
None  of  the  vendors  evw  passed  b^ind  the 
sacred  portals  of  this  partition,  but  the  de- 
fendant  Frank  Cronln,  and  bis  codefendant 
Louis  Miller,  were  often  seen  b^lnd  there^ 
eq)eclally  at  the  houra  of  12,  6,  and  9;  when 
tbe  business  was  conducted  tbroi^  tbe  win- 
dow. One  witness,  who  was  a  treqoait»  of 
this  place,  said  that  he  never  saw  any  one 
behind  this  partition  except  the  defendant 
and  Miller.  By  looking  tbrougji  the  window 
in  this  partition,  the  witness  could  see  some 
chairs  behind  fbe  partition,  and  also  a  tsble 
that  had  some  money  on  it  Each  vendor 
made  It  convenient  to  arrive  at  this  Interest- 
ing place  6  or  10  minutes  before  tbe  hours 
above  mentioned.  After  entering  the  room  at 
tbe  stated  times,  each  vendor  wooU  sit  on 
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his  beoch,  take  trat  hla  book  and  deposit  In 
ft  plceonholet  and  It  was  tbm  laid  on  tbe 
table.  In  abont  10  ndnntes  tbey  wonld  get 
to  drawing,  and  each  veodor  would  take  his 
book  and  see  If  he  had  made  ft  *^V*  The 
drawlngB  were  glvm  out  two  or  three  at  a 
time,  and  woe  wrftn>ed  np  In  a  piece  of  tls* 
soe  paper  abont  12  Inches  Itaig.  Bach  paper 
was  numbered,  and  by  examining  the  num- 
bers aa  his  bo<A  tike  vmdor  could  see  if  he 
bad  made  a  "fait"  The  persons  possessing 
tbe  lndC7  number  (or  hit)  would  make  out  a 
"hit^  sl^  and  throw  it  In  at  the  window,  and 
the  money  would  be  paid  to  him  In  an  euvel- 
ifpe  which  was  passed  out  to  him  through  tbe 
window  from  b^lnd  the  partition.  A  three 
number  play  was  called  a  "gig,"  and  two 
numbers  were  called  a  "saddle."  While  the 
monegr  was  usually  handed  out  by  MtUv,  yet 
oa  osM  occasion  wbm  the  witness  Winterer 
had  made  a  hit  and  some  m<mey  was  paid 
to  him  In  tbe  above  manner,  on  counting  It 
he  found  that  tbe  full  amount  had  not  been 
paid,  so  defendant  Cronln  handed  him  the 
balance  due.  At  that  time  defendant  was 
sitting  bade  of  the  partition  by  the  side  of 
the  tabto.  At  another  time  defendant  Cronln 
came  out  from  behind  the  Innw  office  and 
gave  out  the  drawings,  while  the  vradors 
were  sitting  down;  or.  as  expressed  by  wit- 
ness, he  "Just  walked  around  and  distributed 
than."  At  another  time,  this  witness  teetl- 
fled  that  the  slips  were  given  out  by  defaid- 
ant  and  a  man  named  Dutch  Fred.  Witness 
Llnnebar  said  that  the  drawing  was  some- 
times handed  to  him  by  defendant,  s(Hn&- 
tunes  by  other  parties;  and  that  he  had 
seen  defoidant  Handing  up  behind  the  par- 
tition waiting  for  the  drawings  to  be  hand- 
ed ba(A  to  him.  One  witness  tflstlfled  that 
he  saw  defendant  at  this  place  sometimes 
once  a  day,  sometimes  twlc4  s  day,  and 
somettanee  three  times  a  day;  and  tiiat  the 
defendant  was  t^wnlng  envelopes  of  tbe  voi- 
dors  and  seeing  that  the  money  was  right 
TbiB  witness  further  testlfled  that  he  saw 
defendant  as  oft^  as  three  times  a  day  sit- 
ting In  a  chair  behind  the  partition,  examin- 
ing the  sheets  (or  boc^)  and  handling  tbe 
money.  The  smvlles  and  advertising  matter 
used  by  the  vendws  were  glvra  to  them  in 
this  room  by  a  n^cro  who  was  frequently 
seen  there,  and  who  went  by  the  name  of 
"Sunny  Mack."  The  evidence  abowa  that  this 
defendant  and  his  associates  conducted  this 
sort  of  bwlness  at  this  place  for  five  months. 
Finally  the  police  made  a  raid,  and  vendors, 
policies,  books,  hits,  gigs,  and  saddles  were 
taken  before  the  grand  jury,  and  this  and 
other  Indictments  were  the  result.  Several 
grounds  are  assigned  in  this  court  ftir  the 
reversal  of  the  Judgment  of  conviction,  and 
they  will  be  considered  in  the  order  of  the 
brief  of  counsel  for  tbe  defendant 

1.  The  indictment  Is  assailed  as  inauffl- 
dent  In  that  It  falls  to  deBue  In  what  man- 
ner a  '^llcy"  was  made  or  established,  and 
tails  to  define  what  la  meant  by  ft  "policy'" 


This  objection  was  made  and  answered  in 
State  T.  Wllkerson,  170  Mo.,  loc.  dt  191,  lOS. 
70  8.  W.  480,  In  which  Burgess.  P.  J.,  speak- 
ing tot  tids  court;  said.  "Now,  what  is  it  at 
whUai  the  statute  la  leveledt  Clearly,  the 
unlawful  and  felonious  making  and  estab- 
lishing a  policy  as  a  business  and  avocation, 
and  these  facts  are  set  forth  In  the  indict- 
ment The  statute  spedflcally  defines  the 
<^enae  In  such  a  way  that  it  cannot  be  mia- 
nnderstood.  nor  can  there  be  any  question 
as  to  the  kind  of  policy  intended,  for,  wh^ 
the  statute  says  'make  and- establish  a  pol- 
icy.' it  Is  well  understood  to  be  *a  form  of 
gambling  in  which  bets  are  made  on  num- 
bers to  be  drawn  by  lottery.'"  (Century 
Dictionary.)  The  indictment  In  that  caae 
was  in  all  essentials  like  tbe  one  befcHre  us, 
and,  adhering  to  the  views  there  exiwessed, 
we  hold  the  Indldznent  is  snffldoit  The 
statute  itself  sufficiently  Individuates  the  of- 
fense, and  in  such  case  It  is  tbe  well-estab- 
lished law  of  this  state  that  an  Indictment 
following  the  form  of  the  statute  Is  sufficient 

2.  It  is  next  urged  that  tbe  evidence  is  In- 
sufficient to  support  tbe  conviction.  Tbe  evi- 
dence tended  to  i»ove  a  continuous  presence 
of  the  defendant  at  this  "poUcy"  establlshr 
ment;  that  the  defendant  and  his  co-lndlctee, 
Miller,  were  not  only  there,  but  they  were 
admitted  at  all  times  behind  tbe  partition 
and  in  the  innermost  office,  and  the  defend- 
ant was  seen  handling  the  money  and  open- 
ing the  envelt^es  brought  in  by  the  various 
"policy"  vendors.  Not  only  this,  but  he 
himself  handed  out  the  drawings,  and  mads 
llie  corrections  In  case  of  error.  He  took  a 
chair  at  the  money  table,  and  examined  the 
books  in  the  room  behind  the  partition  Into 
which  tbe  vendors  turned  thdr  hooks  and 
money  through  a  small  window  in  the  parti- 
tion. It  appeared  also  that  the  defendant 
was  thus  engaged  as  often  as  three  times 
a  day  for  a  period  of  five  months  In  a  room 
which  bad  a  front  door,  but  which  all 
parties  preferred  to  keep  closed  and  use  the 
alley  entrance.  This  evidence  was  prac- 
tically uncontradicted.  There  was  ample  evi- 
dmioe  on  which  to  base  the  verdict,  and  we 
discover  nothing  which  smacks  of  reckless- 
ness, prejudice,  or  bias  on  the  part  of  the 
jury;  and  this  conclnsion  disposes  of  the 
next  ground  of  error,  to  wit,  that  the  court 
erred  In  refusing  to  direct  an  acquittal. 
There  Is  no  evidence  whldi  would  have  Justi- 
fied tbe  court  in  submitting  to  the  jury  that 
the  defendant  was  performing  merely  a 
clerical  duty,  or  that  be  was  simply  oig^ped 
In  the  sale  of  tickets. 

3.  Ittstmctlon  No.  1  given  by  the  court  is 
criticised  for  the  failure  to  use  the  word 
"feloniously"  therein.  TIOe  court  in  a  num- 
ber of  cases  has  held  that  this  word  is  en- 
tirely unnecessary  when  the  Instruction 
points  out  as  this  Instruction  does,  the  facts 
which  constitute  the  felony.  In  Stete  v. 
Scott,  109  Mo.  232,  19  8.  W.  80,  It  was  said: 
"So^  In  the  instruction  conqitalned  nt  here, 
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the  word  'feloniously'  scarcely  had  a  defin- 
able meaning,  as  used,  and  conld  have  been 
altogether  omitted  without  affecting.  In  the 
least,  the  correctness  and  sufQclency  of  the 
Instruction."  Bee.  also,  State  t.  Toble,  141 
Mo.  647,  42  a  W.  1076.  The  Instruction  re- 
quired the  Jury  to  find  the  facts  charged  In 
the  indictment,  and  the  indictment  follows 
the  law,  and,  when  these  facts  are  found,  the 
conviction  of  a  felony  follows  as  a  legal  con- 
clusion. 

4.  Finally,  the  verdict  is  assailed  as  insuf- 
ficient. In  consideration  of  this  assignment 
it  should  be  noted  that  the  defendant  ex- 
pressly waived  bis  motion  in  arrest  of  judg- 
ment, and  nowhere  assails  in  bis  motion  for 
new  trial  the  form  of  the  verdict  Ck>unsel 
for  the  defendant  relies  upon  State  v.  DeWitt 
(Mo.  Sup.)  84  8.  W.  956.  In  that  case  it  was 
said:  "Whatever  the  practice  may  be  in 
other  states,  it  is  the  settled  law  of  Missouri 
that  if  a  verdict  wbldi  Is  a  pert  of  a  record 
is  not  responsive  to  the  issue,  or  is  so  un- 
certain and  indefinite  that  it  will  not  support 
the  judgment,  this  effect  may  be  reached  by 
a  motion  in  arrest  of  judgment."  Webber 
V.  The  State,  10  Mo.  8;  Davidson  v.  Peck,  4 
Mo.  438;  Grlffln  v.  Samuel,  6  Mo.  60.  In 
State  V.  De  Witt  supra,  the  verdict  wlilch 
was  held  Insufflcient  was  duly  assailed  by  a 
motion  in  arrest  of  Judgment  specifically 
calling  attention  of  the  trial  court  to  the  In- 
sufilciency  of  the  verdict  In  Finney  v. 
State,  8  Mo.  632,  which  was  an  action  on  an 
admlnistrator'B  bond  executed  by  O'Nell  and 
MeGowan,  the  jury  by  their  verdict  found 
that  nether  McGowan  nor  O'Nell,  after  the 
death  ot  McOowan,  did  pay  over  the  money, 
but  omitted  saying  anyttibig  In  relation  to 
the  nonpayment,  after  the  death  of  O'Nell, 
by  his  representatives.  The  defective  find- 
ing was  assigned  as  error  in  this  court 
Judge  Scott,  speaking  for  the  court  said: 
"In  accordance  with  the  previous  decisions 
of  this  court,  the  defective  finding  of  the  jury 
could  only  be  taken  advantage  of  by  motion 
In  arrest  Where  a  material  issue  is  entire- 
ly overlooked  by  the  jury,  and  tbe  finding 
is  not  a  general  one,  the  want  of  such  find- 
ing is  a  material  issue,  and  may  be  taken 
advantage  of  on  a  writ  of  error,  though  no 
motion  In  arrest  be  made  In  the  inferior 
court  Jones  v.  Snedecor,  8  Mo.  890;  Pratt 
T,  Rogers,  5  Mo.  53.  But  when  tbe  finding 
la  a  general  one,  it  irill  raise  a  presumption 
that  all  the  issues  have  been  duly  considered 
by  the  juiT  (Stout  v.  Calver.  6  Mo.  266,  86 
Am.  Dec.  438);  and,  where  tbe  finding  la 
merely  defective  or  imperfect  the  judgment 
will  not  be  reveraed,  unless  a  motion  has 
been  made  In  the  inferior  court  to  arrest  tbe 
Judgment,  and  overruled.  In  the  present 
case  there  was  but  one  breach  before  the 
jury,  and  their  verdict  upon  that  breach  did 
not  embrace  all  the  matters  which  they 
should  have  found  to  authorize  their  con- 
clusion in  favor  of  the  plaintiff,  but  inas- 
much as  the  contention  of  the  circuit  court 
was  not  directed  to  the  defect  whrae  it 


would  have  been  readily  corrected,  no  ad- 
vantage can  be  taken  of  it  here."  This  state- 
ment of  the  law  by  Judge  Scott  we  think, 
announces  the  correct  rule,  and  it  follows 
that  In  each  case  the  sufficiency  of  tbe  ver- 
dict must  be  determined  by  the  considera- 
tion whether  the  issue  to  which  the  Jury 
fails  to  respond  is  a  material  one  and  the 
finding  Is  not  a  general  one.  If  it  be  a 
material  and  essential  element  of  the  crime 
in  a  criminal  case,  tbe  defect  may  be  taken 
advantage  of  on  a  writ  of  error  or  appeal, 
though  no  motion  in  arrest  be  made  in  the 
inferior  court  because  tbe  verdict  Is  a  part 
of  the  record  proper.  That  the  aiding  or 
assisting  in  the  establishment  of  a  "policy" 
must  be  "as"  a  "business  and  avocation" 
under  the  statute  is  perfectly  apparent  The 
Indictment  so  charged,  and  the  court  ao  in- 
structed the  jury;  but  the  Jury  in  this  case, 
instead  of  making  a  general  finding  of  guilt}-, 
which  would  have  beeu  entirely  sofflcient 
made  a  special  finding,  to  wit  "that  the  de- 
fendant was  guilty  of  aiding  and  assisting, 
in  making  and  establishing  a  *policy.' "  and 
did  not  find  that  he  did  ttiis  "as  a  business 
and  avocation";  and  the  judgment  is  as  de- 
fective as  tbe  verdict,  and  neither  responds 
to  this  essential  element  of  the  crime  char- 
ged in  the  Indictment  The  authorities' col- 
lated ttt  State  V.  De  Witt  established  beyond 
question  ttiat  this  defect  In  the  verdict  Is 
a  most  material  one,  and,  this  being  true, 
it  may  be  taken  advantage  of  on  writ  of  er- 
ror or  appeal  In  this  court  though  no  motion 
In  arrest  be  made  in  tbe  Inferior  court  ^e 
think  there  Is  no  escape  from  this  conclusifHi. 
It  was  absolutely  essential  to  a  conviction  of 
the  defendant  that  be  should  not  only  have 
aided  and  assisted  in  the  estatdiahing  of  a 
"policy,"  but  that  he  must  have  done  it  "as 
a  business  and  avocation,"  and  yet  tbe  Jury 
have  not  so  found.  Tbey  could  have  found 
all  that  they  did,  and  yet  refused  to  find  tbe 
essential  fact  that  the  defendant  was  doing 
this  "as  a  business  and  avocatl<m."  The 
finding  Is  a  special  on^  and  we  are  ccmipeUed 
to  hold  the  verdict  Is  insnfllclent  We  again 
repeat  that  In  every  case  of  a  verdict  ren- 
dered, the  judge  or  prosecuting  officer,  or 
both,  should  look  after  its  form  and  tub- 
stance,  BO  as  to  prevent  an  insufficient  find- 
ing from  passing  Into  tbe  record  of  the  court 
In  this  case,  doubtless,  had  a  general  form 
of  the  verdict  been  furnished  the  jury,  they 
would  have  returned  a  general  veidict  of 
"guilty,"  or  "guilty  as  charged  in  the  indict- 
ment" And  It  would  have  been  entirely  suf- 
ficient; but  as  it  is,  the  verdict  Is  a  special 
one,  omitting  an  essential  requirement  <tf 
the  statute,  and  the  judgment  of  tbe  court 
Is  as  defective  as  the  verdict 

Tbe  result  is,  tbe  judgment  must  be  re- 
versed, and  the  cause  lemanded  for  A  new 
trlaL 

FOX,  J.  concurs.  BURGESS,  P.  J.,  wA 
having  heard  the  argument  takes  oo  part 
In  the  decision. 
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STATE  T.  SflLLER. 

(Saprone  Court  of  Miuoari,  Divlaion  No.  2. 
Jane  20,  1905.) 

1,  Cbzhihal  Law— Morion  fob  Nkw  Tsial— 
Denial— RiviKw—Biu.  of  Exckptions. 

Where  no  bill  of  exceptions  was  filed  to  an 
order  denying  a  new  trial  in  a  criminal  case 
dnrins  the  term  at  which  the  motion  was  over- 
ruled, and  there  waa  no  extension  of  time  given 
to  file  the  lame,  tha  orarmlins  of  anch  motion 
cannot  he  reviewed. 

2.  Saice— Affidavit  fob  Affeai^Failube  to 
FII,E^— MoTioiT  to  Dismiss. 

A  motion  to  dismiaa  an  appeal  in  a  crim- 
inal case  or  strike  the  same  from  the  docket 
because  no  affidavit  for  an  appeal  was  filed,  not 
made  until  after  the  case  had  oeen  submitted  on 
the  merits,  was  too  late. 
3L  LOTTBBIIS— "POLIOT"— VBBDIOT. 

In  a  orosecution  under  Rev.  St.  1899,  i 
2219,  prohibiting  any  person  from  eatablishing 
a  "policy  as  a  business  and  avocation,"  a  ver- 
dict finding  "the  defendant  guilty  of  aiding  and 
assisting  in  making  and  eatabli^ing  a  policy," 
and  assessing  bis  punishnient,  was  fatally  de- 
fective for  failure  to  find  that  he  established  a 
poller  **u  a  boBiness  and  avocatioD. 

AppetLl  teom  St  Lonli  Oircnlt  C9oiirt;  Dan- 
Id  G.  Taylor,  Jodge. 

Louis  Miller  was  convicted  of  artabltohlng 
a  "policy  aa  a  bnsinen,"  and  be  ai^eala.  Re- 
versed. 

Mortem  Jonrdan,  for  appellant  H.  S.  Had- 
ley.  Att7.  Q&K  Aod  Frank  Blafce^  tot  reapond- 
ent 

FOX,  J.  This  cause  cwnes  bere  opon  ap* 
peal  by  defendant  from  a  Judgment  of  con- 
viction. In  the  drcnlt  court  of  tbe  city  <^  St 
Lonla,  upon  an  indictment  cba^ing  defend- 
ant with  a  violation  of  tbe  prorlalons  of  sec- 
tion 2219,  Bev.  Bt  1898. 

The  record  in  this  cause  discloses  that  on 
March  28, 19M,  being  a  part  of  tbe  February 
term  of  tlie  ciccuit  court  of  the  dty  of  St 
Louis,  defendant  was  put  upon  hla  trial  be- 
fore a  Jury  duly  impaneled  for  tbe  ofTense 
charged  in  tbe  indictment,  and  they  returned 
a  verdict  of  guilty,  in  the  following  form: 

**State  of  UlBSourl  vs.  Louis  Miller.  On 
Indlctmoit  Cor  Establlsblng  a  Policy.  We, 
tbe  jury  In  the  above^ntitled  cause,  find  tbe 
defendant  gnllty  of  aiding  and  assisting  in 
making  and  eetabllsbli^  a  policy,  and  assess 
the  punishment  at  6  montbs  In  the  city  Jail. 
John  J.  Sbeehaw,  Foreman."  On  March  80, 
1904,  during  said  term  of  court  defendant 
filed  bis  motion  for  new  trial ;  on  April  1, 
1904,  said  motion  for  new  trial  was  overruled. 
On  April  2,  1904,  defendant  filed  his  motion 
in  arrest  of  Judgment  and  this  motion  was 
continued  to  the  April  term,  1904,  of  said 
court 

There  is  an  entire  absence  of  any  disclo- 
sure in  this  record  that  the  action  of  the 
court  In  overruling  tbe  motion  for  new  trial 
was  preserved  by  bill  of  exceptions  during 
the  term  of  court  at  which  the  motion  was 
overruled,  nor  was  there  any  leave  given  to 
file  It  later.  It  la  clear  that  timely  objections 
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and  exceptions  to  the  action  of  tbe  court  In 
overruling  the  motion  for  new  trial,  in  order 
to  be  subject  to  review  by  this  court,  must 
be  made  at  the  time  of  such  action,  and  duly 
preserved  by  bill  of  exceptiona  filed  during 
tbe  term  at  which  such  action  was  taken,  or 
at  such  time  to  which  leave  to  file  bad  been 
granted.  No  bill  of  exceptions  was  filed  dur- 
ing the  term  at  which  defendant's  motion  for 
new  trial  was  overruled,  nor  was  there  any 
extension  of  time  for  filing  the  same ;  hence 
it  Is  apparent  there  is  nothing  before  this 
court  In  this  cause  for  review  except  the  rec- 
ord proper.  State  v.  Broderick,  70  Mo.  622. 

Our  attention  Is  directed  by  the  Attorney 
OeneraJ  to  the  fact  that  It  does  'not  affirma- 
tively appear  In  the  record  that  an  affidavit 
for  an  appral  waa  filed  In  this  cause.  It  does 
appear,  however,  that  an  order  granting  an 
appeal  was  made,  and,  in  pursuance  of  such 
order,  the  clerk  of  tbe  circuit  court  of  the  city 
of  St  Louis  transmitted  to  this  court  a  tran- 
script of  tbe  ^oceedlngs  In  that  court  and 
tbe  record  is  now  before  us.  There  was  no 
motion  by  respondent  to  dismiss  the  appeal 
or  to  strike  the  case  from  the  do<ftet  and  the 
cause  waa  submitted  without  any  suggestion 
as  to  the  Jurisdiction  of  this  court  by  virtue 
of  the  order  granting  the  appeal;  hence  we 
are  inclined  to  tbe  opinion  that  the  better 
practice  Is  that  defects  of  the  character  b«re 
complained  of  should  be  taken  advantage  of 
motion  to  dismiss  the  appeal  or  to  strike 
the  cause  from  the  docket  This  would  enable 
the  defendant  to  make  such  showing  upon 
such  defect  aa  may  be  within  taia  power,  but 
we  think  It  would  be  unfair,  after  submit- 
ting the  cause,  presumptively  upon  Its  merits, 
tor  tbis  court  to  dismiss  tbe  appeal  or  strike 
tbe  case  from  the  dodcet  This  cause  having 
been  submitted  by  cotmsd,  it  la  too  late  to 
urge  tbe  striking  of  tbe  cause  tram  the  dock- 
et or  dtsmissing  of  the  appeal ;  suggestions 
in  that  direction  should  be  made  in  advance 
of  submitting  the  cause  to  this  court  Will 
say,  however,  in  Justice  to  tbe  Attorney  Gen- 
eral in  falUiur  to  call  our  attention  by  motion 
to  the  defect  in  this  record  now  Insisted  "\^on, 
that  doubtless  such  failure  occurred  by  rea- 
son of  tbe  absoice  of  tbe  record  fr<nn  tbe 
derk's  office. 

The  verdict  in  this  cause  forms  a  part 
of  the  record  proper,  hence  may  be  reviewed 
without  motions  for  new  trial  or  in  arrest  of 
Judgm«it  We  have  reproduced  the  verdict 
rendered  In  the  form  as  returned  by  the  Jury, 
and  it  Is  suffident  to  say  that  a  verdict  In 
substantially  the  same  form  waa  fully  dis- 
cussed by  Gantt  In  State  v.  Gronln  (at  the 
present  sitting  of  this  court)  88  S.  W.  604.  It 
waa  held  insufficient  and  not  responsive  to 
tbe  issues  presmted  to  tbe  Jury.  Ad<9ting 
tbe  views  of  this  court  u  expressed  in  that 
caa^  as  well  as  the  conclusions  reached,  re- 
sults in  tbe  oonclualoii  that  tbe  vodlct  in  tbla 
cause  Is  Insuffldoit  and  will  not  support  tbe 
Judgment 

With  this  expression  of  our  views  upon  the 
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record  before  ob,  the  jadgment  In  this  cause 
iB  reversed,  and  the  cause  remanded.  All  am- 
cnr. 


AYERS  T.  WABASH  B.  GO. 
(Sapreme  Court  of  Ulmoari,  Division  No.  1. 
June  16,  1906.) 

1.  BAIZJtOAnS  —  Pbitati  Cbossxhos  —  DUTX 
TO  OlTI  SzaNALS. 

There  being  n«  etatnte  reqalrlna  a  railroad 
to  give  a  signal  on  approaching  a  private  cross- 
ing, its  failure  to  sound  the  bell  or  whistle  on 
approaching  aach  a  crosring  Is  not  n^ligenee 
per  se,  bnt  whrther  It  la  negtlgenoa  or  not  de- 
pends open  the  drenmatancei  at  the  case. 

[Ed.  Note. — For  cases  In  point  see  vol.  41, 
Geot  Dig.  Ballroads,  H  100&] 

2.  SaUB— IRJUBICS  TO  TaXSPABSEBfl  —  COR- 

TBinnroBT  NBOLiosnci:. 

An  intoxicated  man,  who  seats  himself  on 
the  end  of  a  cross-tie  on  the  main  track  of  a 
railroad,  and  there  alnka  Into  a  drunken  stapor. 
is  negligent 

[Ed.  Note. — For  cases  in  point,  see  voL  41, 
Cent  Dig.  Bailroada,  I  1804.] 

8.  Saue—Dutt  or  EnoinBBB  —  Looxouv— 
Ube  or  Teack  bt  Pedestbiars. 

A  locomotive  engineer  is  bound  to  be  on 
the  lookout  for  penons  using  the  track  at  a 

Slace  where  It  is,  to  the  railroad's  knowledge, 
abitaallv  used  for^a  footpath,  but  is  not 
chargeable  with  notice  that  a  man  is  liable  to 
be  lying  on  the  track  at  such  a  place,  and  the 
mere  fact  that  the  en^ne  strikes  a  man  bo  ly- 
ing on  the  track  is  not  of  itself  snfflcient  to  jus- 
tify the  inference  that  the  engineer  saw  him,  or 
failed  to  use  ordinary  care  to  discover  him  in 
time  to  prevent  injuring  blm. 

[Ed.  Note. — cases  in  point,  ns  VoL  41, 
Cent  Dig.  Bailroads,  1 1265.] 

4.  EVIDEItCB  —  ConCLUSIORB  ow  ^fttfiwa^ 
VisuAi.  Powers. 

Testimony  that  on  a  clear  day  one  could 
see  a  "small  object"  at  a  certain  place  on  a 
railroad  track  from  a  Btandpolnt  of  a  quarter 
or  half  mile  is  incompetent  unless  tt  Is  the  re- 
sult of  an  actual  experiment 

Appeal  from  Olrcnlt  Court  Oarroll  Oonn- 
t7;  Jno.  P.  Butler,  Judge. 

Action  by  Montie  B.  Ayers  against  the 
Wabasb  Railroad  Company.  From  a  Judg- 
ment for  defendant,  plalutlfl  appeals.  Af- 
firmed. 

John  T.  Barker  and  Conkllns  &  Rea,  for 
a^ellant  0«o.  S.  Qnrrer,  toe  respondent. 

VAIXIANT,  J.  Plalntltr  was  stmck  by  a 
locomotive  on  defendant's  railroad,  and  Bof- 
fered  personal  injuries.  He  brings  this  suit 
for  damages.  The  negligence  ascribed  to 
the  defendant  In  the  petition  Is  failure  to 
sound  the  bell  or  whistle  on  approaching  the 
point  where  plaintiff  was,  and  failure  of  the 
engineer  to  use  the  appliances  at  band  to  stop 
the  train  In  time  to  avoid  striking  the  plaln- 
tifT  after  seeing  him  In  a  position  of  peril, 
or  after  the  engineer,  by  ordinary  care,' 
might  bave  seen  him.  The  petition  states 
that  defendant's  track  was,  and  bad  been  for 
many  years,  a  well-recognlBed  public  path 
for  pedestrians,  with  the  knowledge  and 
consent  of  defendant,  and  that  plaintiff  was 


on  the  track  when  he  was  struck,  but  It 
omits  to  say  what  be  was  doing,  or  in  what 
position  he  was.  The  answer  was  a  g/mead 
denial  and  contributory  negligence. 

The  evidence  for  the  plaintiff  tended  to 
prove  as  follows:  Defendant's  railroad  nms 
north  and  south  through  the  town  of  La 
Plata.  There  Is  a  well-beaten  footpath  In 
the  track,  and  for  many  years  the  people 
In  that  vicinity,  men,  women,  and  children, 
habitually  used  the  path  In  going  to  and 
from  the  town.  About  a  mile  south  of  La 
Plata  'there  Is  a  private  crossing  over  the 
railroad,  called  "Gates*  Crossing."  From 
that  point,  looking  south,  the  track  for  a 
half  mile  or  more  Is  level  and  straight,  with 
nothing  to  obstruct  the  view.  In  the  aft^ 
noon  of  a  clear  day,  January  8,  1902,  the 
plaintiff  bad  been  to  town,  became  intoxi- 
cated, and  started  home,  walking  In  the  foot- 
path In  the  track,  going  south.  When  he  got 
as  far  at  Gates*  Crossing  he  sat  down  on  the 
west  end  of  a  croas-tle,  and  then  and  there 
all  consciousness  ceased,  and  his  memory  of 
events  ended.  A  regular  north-bound  passen- 
ger train,  running  about  40  miles  an  hour, 
came  along,  and  struck  him.  Inflicting  lous 
injuries.  As  the  engine  approached  Gates' 
Crossing,  there  was  no  signal  given  by  bell 
or  wbi,stle.  The  train  ran  a  quarter  of  a 
mile  past  the  crossing  before  It  stopped,  then 
backed,  and  took  the  plaintiff  on.  Gates' 
Crossing  was  constructed  by  cross-ties  laid 
lengthwise  the  track  and  plank  on  the  ties. 
The  plaintiff  was  sitting  on  the  west  end  of 
a  cro8ft-tle  a  few  feet  north  of  tiie  croetiag. 
Sinnock,  the  only  witness  for  the  plaintiff 
near  this  crossing  at  the  time  of  tlie  acci- 
dent, testifled  that  be  was  approaching  the 
track  from  the  east,  and  when  he  got  with- 
in about  86  yards  of  the  crossing  he  saw  the 
train  coming  from  the  south,  and  waited  for 
it  to  pass.  He  did  not  see  the  plaintiff  until 
after  the  accident  There  was  evidence  tend- 
ing to  show  that  this  train,  running  at  the 
rate  of  80,  35,  or  40  miles  an  hour,  as  some  of 
the  witnesses  thought  It  was,  could  have 
been  stopped  within  300  or  400  feet  The 
plaintiff  called  as  a  witness  the  engineer  who 
was  operating  the  locomotive  at  the  time  of 
the  accident  and  interrogated  him  on  two 
subjects;  that  is,  asked  him  how  the  engine 
was  equipped,  and  what  kind  of  a  day  it 
was.  Then  the  witness  was  turned  over  to 
attorney  for  defendant  for  cross-examina- 
tion, and  wns  examined  in  r^rd  to  the  ac- 
cident in  which  ^Eamination  he  stated:  That 
when  at  his  post  on  a  level,  straight  track  he 
could  see  from  a  half  to  three-quarters  of  a 
mile  ahead.  That  this  track  was  level  and 
straight  for  about  a  quarter  of  a  mile  south 
of  Gates*  Crossing.  That  on  this  occasion 
he  was  at  bis  post  on  the  east  aide  of  the 
cab,  looking  north.  He  was  running  a  lit- 
tle over  40  miles  an  hour.  At  that  speed 
the  train  could  not  be  stopped  shorter  than 
within  600  or  700  feet  That  he  did  not  see 
the  plaintiff  until  he  was  within  ISO  feet  of 
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falm.  The  plaintiff  wu  tben  lying  on  tbe 
west  Bide  of  the  west  rail,  bts  body  showlnf 
about  5  .6  Inches  aboTe  the  rail.  Aa  soon 
as  he  saw  him,  he  used  every  effort  and 
means  at  hand  to  stop,  bnt  It  was  too  late. 
It  was  then  Impossible  to  stop  In  time  to  pre- 
vent striking  him.  The  position  of  the  plain- 
tiff on  the  track  was  such  that  the  witness 
conld  not  have  discerned  him  sooner  than  he 
did.  At  the  close  of  the  plalntiiTs  evidence 
tbe  coort,  at  the  request  of  defendant,  gave 
an  instruction  to  the  jury  to  find  for  the  de- 
fendant. Tbe  Jury  rendered  a  verdict  ac- 
cordingly, and  the  judgment  for  defendant 
followed.  The  plaintiff  has  appealed. 

The  only  qnestlon  for  decision  is,  was  the 
plaintiff  entitled  to  have  his  case  submitted  to 
the  Jury  under  instructions  authorizing  a  ver- 
dict in  his  favor  under  any  view  of  the  evi- 
dence? The  plaintiff  insists  that  .the  testi- 
mony of  the  engineer  to  the  effect  that  he 
was  at  his  post  and  looking,  yet  did  not  see 
him  until  It  was  too  late,  and  that  as  soon 
as  be  discovered  him  be  did  everything  pos- 
sible to  avert  the  injury,  Is  not  the  plain- 
tlff*B  evidence,  and  did  not  justify  the  court 
in  giving  the  peremptory  Instruction.  Tho 
proposition  Is  that  the  engineer  was  tbe 
plaintUTs  witness  only  In  reference  to  the 
subjects  on  which  be  was  examined  by  plain- 
tiff, and  as  to  the  rest  he  was  defendant's 
witness.  The  question  of  latitude  allowed 
in  cross-examination  of  an  adversary's  wit- 
ness has  led  to  the  adoption  of  one  rule  In 
some  jurisdictions  and  a  different  one  in 
others.  A  distinguished  text-writer  on  this 
subject  calls  one  the  "orthodox  rule,"  and 
the  othex  the  "federal  rule"  (8  Wigmore  on 
Brldence,  1  1886  et  seq.),  and  quotes  for  the 
orthodox  rule  Fulton  Bank  v.  Stafford,  2 
Wend.  4S3-48S:  "When  a  witness  has  been 
sworn  In  chief,  the  opposite  party  may  not 
only  cross-examine  him  in  relation  to  the 
point  which  he  was  called  to  prove,  but  he 
may  examine  him  u  to  any  matter  embrac- 
ed In  the  Issue.  He  may  establish  his  de- 
fense by  him  without  calling  any  other  wit- 
ness. If  he  la  a  competent  witness  to  the 
Jury  for  any  purpose,  be  Is  so  for  all  pur- 
poses." For  the  federal  rule  the  same  text- 
writer  quotes  from  Judge  Story  in  Phila- 
delphia &  T.  B.  Co.  v.  Stimpson.  14  Pet.  418. 
461,  10  L.  Ed.  585:  "(The  answers  in  contro- 
versy were  Inadmissible)  upon  the  broader 
principle  (now  well  established,  although 
sometimes  lost  sight  of  in  our  loose  practice 
at  trials)  that  a  party  has  no  right  to  croBS- 
examine  any  witness  except  as  to  facts  and 
circumstances  connected  with  the  matters 
stated  in  his  direct  examination.  If  he  wish- 
es to  examine  as  to  other  matters,  he  must 
do  so  by  making  the  witness  bis  own,  and  ■ 
calling  falm  as  Buch  In  tbe  eubsequent  prog- 
ress of  the  case."  What  is  there  called  the 
"orthodox  rule"  has  always  been  the  rule 
in  this  state.  Page  v.  Kankey,  6  Mo.  433; 
Railroad  v.  Silver,  66  Mo.  266;  State  v. 
Jones,  04  Mo.  391;  State  r.  Soper,  14S  Mo. 
8SS.W.— 89 


284, 40  S.  W.  1007.  The  learned  author  above 
named,  after  an  exhaustlTe  discussion  of  the 
subject,  says,  In  section  1895:  "The  rulu 
under  consideration  Is  concerned  solely  with 
the  order  of  presenting  evidential  material. 
The  assumption  Is  that  tbe  fact  may  be 
proved  on  direct  examination  at  a  later  stage, 
and  the  only  question  Is  whether  it  may  be 
elicited  during  the  earlier  stage."  That  Ib 
really  the  only  essential  difference  in  effect 
between  the  two  rules.  Under  what  is  call- 
ed the  "federal  rule,"  the  defendant  may 
cross-examine  the  plaintlff'B  witness  on  the 
subject  of  hlB  examination  in  chief,  and 
afterwards,  when  defendant  cornea  to  intro- 
ducing his  evidence,  he  may  recall  the  wit- 
ness, and  examine  him  on  other  subjects, 
making  him  as  to  those  matters  his  own  wit- 
ness. Under  our  rule  the  defendant  need 
not  wait  until  the  time  for  Introducing  his 
evidence  has  come,  but  may  examine  tbe  wit- 
ness before  he  leaves  the  stand  on  other  sub- 
jects; yet  as  to  these  other  matters  he  is 
the  defendants  witness.  The  testimony  is 
the  defendant's,  and  not  the  plaintiff's. 
Hume  V.  Hopkins,  140  Mo.  66.  41  S.  W.  784; 
State  ex  rel.  v.  Branch,  161  Mo.  622,  loc.  cit 
641,  62  8.  W.  800;  Anderson  v.  Railroad,  101 
Mo.  411,  61  8.  W.  874.  In  such  case,  if  the 
plaintiff  had  by  other  evidence  made  out  a 
prima  facie  case,  the  court  could  not  take 
it  from  the  Jury  on  account  of  testimony 
brought  out  by  defendant  in  the  examination 
of  the  plalntlfTs  witness  touching  matters 
that  had  not  been  referred  to  In  the  direct 
examination.  Such  testimony  would  be  the 
same.  In  ^ect,  as  if  the  witness  had,  as  In 
conformity  with  the  federal  rule,  come  down 
from  the  stand,  and  been  recalled  by  the  de- 
fendant after  the  plaintiff  had  closed  his 
case.  The  only  difference,  as  the  text-writ- 
er above  quoted  says,  is  In  the  order  In  which 
the  testimony  Is  Introduced.  Involved  In  this 
subject  is  the  question  of  the  right  of  plain- 
tiff to  cross-examine  the  same  witness  on  the 
new  subject  on  which  the  defendant  has  ex- 
amined him,  and  the  right  of  the  plaintiff, 
after  having  closed  his  case  in  chief,  to  bring 
out  testimony  not  strictly  In  rebuttal  by  ex- 
amining defendant's  witnesses  on  subjects 
upon  which  defendant  had  not  examined 
them.  Those  questions,  however,  are  not  In 
this  case,  but  they  are>  sdentlflcally  discuss- 
ed by  the  text-writer  above  quoted,  citing 
and  reviewing  numerous  decisions  on  the 
subject 

It  is  not  clear,  however,  from  the  record 
in  the  case  at  bar,  that  the  plaintiff  did  not 
make  this  engineer  his  witness  on  the  dis- 
puted point  He  asked  him  If  his  engine  was 
equipped  with  modern  appliances,  and  If  It 
was  not  a  bright  day.  The  only  significance 
of  the  modem  appliances  was  the  facility  for 
stopping  the  engine,  and  tbe  only  point  to 
be  attained  In  proving  that  the  day  was  clear 
was  to  show  that  the  engineer  must  have 
aeen  the  man  on  the  track,  if  be  was  at  tals 
post  and  doing  his  duty.  We  have  thuB  dla- 
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cuflsed  the  subject  of  the  examination  of  an 
adrersaiT'B  witness  not  because  It  ia  a  vital 
question  In  this  case,  but  because  the  coun- 
sel on  both  sides  have  discussed  It  In  their 
tuiefs;  tor,  even  if  all  that  the  plaintiff 
claims  on  that  point  be  conceded,  and  If  we 
disregard  entirely  the  evidence  the  engineer 
gave  on  mws-ezamtnatlon.  the  plaintiff  made 
out  no  case  for  the  Jury. 

There  Is  no  statute  requiring  the  defend- 
ant to  give  a  signal  by  bell  or  whistle  on  ap- 
proaching a  private  crossing.  Its  duty  to  do 
BO  depends  on  the  drcnmstances  of  the  case. 
There  was  therefore  no  negligence  per  se  In 
falling  to  sound  the  bell  or  whistle.  The 
plaintiff  was  guilty  of  negligence  In  placing 
himself  in  the  position  of  danger.  And,  tak- 
ing the  plalntUTs  own  account  of  his  condi- 
tion, it  leaves  little  room  to  Infer  that  the 
sound  of  the  bell  or  whistle  would  have  had 
any  effect  on  htm.  This  reduces  the  case  to 
a  question  of  whether  the  engineer,  after  see- 
ing the  plaintiff  in  the  position  of  danger,  or 
after  he  could  have  seen  him  If  lie  had  been 
looking,  could,  by  the  exercise  of  ordinary 
care,  with  the  means  at  hand,  have  avoided 
the  accident  The  evidence  showed  that  al- 
though this  occurred  on  defendant's  right  of 
way,  and  where  there  was  no  public  cross- 
ing, yet  It  was  whwe  the  defendant  knew 
that  the  public  was  in  the  habit  of  using  the 
railroad  track  for  a  footpath,  and  therefore 
It  was  the  duty  of  the  engineer  to  be  on  the 
lookout  for  persons  so  using  the  track.  If 
this  man  had  been  walking  or  standing  on 
the  track,  he  could  have  been  seen  by  the  en- 
gineer In  time,  at  least,  for  a  danger  signal 
to  have  been  given;  but,  lying  as  he  was  on 
the  west  side  of  the  track,  he  was  not  as  con- 
spicuous as  a  person  walking  or  standing 
would  have  been.  The  engineer  was  not 
chargeable  with  notice  that  a  man  was  liable 
to  be  found  lying  on  the  track,  and  therefore 
the  fttct  tliat  the  engine  struck  the  plaintiff 
In  that  position  is  not  In  Itself  sufficient  to 
Justify  the  Inference  either  that  the  engi- 
neer saw  him  or  that  be  failed  to  use  ordl- 
naiy  care  to  discover  him  in  time.  The 
plaintiff's  testimony,  aside  from  that  of  the 
engineer,  does  not  undertake  to  expressly 
show  his  attitude.  He  sat  down  on  the  west 
end  of  the  cross-tie,  and  there  the  stupefac- 
tion of  intoxication  overcame  him,  and  there 
the  plaintiff's  evidence  leaves  the  result  to 
Inference.  The  natural  inference  is  that  he 
fell  into  a  recumbent  position. 

Some  of  plaintiGCs  witnesses  said  that 
from  a  standpoint  a  quarter  or  half  mile 
south  on  a  clear  day  one  could  see  a  "email 
object"  at  Gates*  Crosslog.  The  term  "small 
object"  in  that  connection  is  indefinite,  and 
means  nothing.  Besides,  unless  the  witness 
is  giving  the  result  of  an  actual  experiment 
or  experience,  the  evidence  Is  Incompetent 
Given  a  straight,  level  track,  and  a  clear  day, 
the  Jury  were  as  competent  as  the  witnesses 
to  say  how  far  a  given  object  could  be  seen. 
The  only  witness  of  plaintiff  O^ot  counting 


the  engineer)  ytho  -was  near  enough  to  the 
accident  to  have  aeea  the  plaintiff  on  the 
track  If  he  had  been  visible  to  ordinary  obsra- 
vation  said  he  did  not  aee  him  'until  after 
the  accident,  although  be  saw  the  train  com- 
ing, and  waited  for  it  to  pass. 

There  Is  no  room  for  the  application  of  the 
humanitarian  doctrine  In  this  oLse.  The 
learned  trial  Ju^  had  the  right  view  of  the 
subject 

The  Judgment  la  alDnned. 

BRA.GB,  O.  J.,  concurs.  HABSHALI*  and 
LAMM,  JJ.,  concur  in  the  result  but  are  of 
the  opinion  that  the  engineer  put  on  the 
stand  by  plaintiff  was  plaintiff's  witness 
throughout,  and  all  his  testimony  In  chief, 
as  well  as  on  crosB-examination,  was  to  be 
taken  as  part  of  plaintiff's  case. 


TANDBVBNTIIB  V.  GOSS. 
(Saprone  Court  ot  Mlssonti,  Divlsioa  No.  L 
Jane  10^  IdOBi) 

1.  ApPjEAL  —  JlTDGlCKHT  ON  RDBUB'B  BI- 

POBT— AniBiu.nca. 

A  Judgment  on  the  report  of  a  referee  win 
be  aflUmed  on  appeal  where  appellant's  tran- 
script and  abstract  of  the  record  does  not  ood- 
tain  documentary  evidence  introduced  befiure 
the  referee. 

2.  SAlfB  —  AnSIUOI^UFFIOIEIfOT  —  Dis- 
XISSAI.. 

Supreme  Ooort  Bole  12  (78  8.  W.  vf)  pio- 
(Hdet  that  where  a  complete  transcript  t* 
brought  to  the  court  the  appellant  shall  file  a 
cop7  of  his  abstract  of  the  record.  Rule  18 
requires  that  the  abstract  shall  set  forth  bo 
much  of  the  record  as  is  needed  to  a  full  nnder- 
standing  of  the  questions  raised.  Appelant 
in  a  salt  In  equity,  filed  a  record  styled  "Ab- 
stract of  Record,  Statement  and  Bnef,**  cod- 
taining  the  pteadlngs.  order  of  reference,  le- 
port  m  refoee,  Judffi&ent  and  notlmia  for  new 
trial  and  in  arrest,  together  with  a  redtal  ot 
the  mliogs  thereon  and  the  eskli^  ot  the  ap- 
peal.   In  the  brief  he  claimed  that  the  11^- 

were  against  the  evidence^  tat  withont 
setting  forth  the  snbstanos  of  the  evidence, 
merely  referrii^  the  court  to  the  pages  of  the 
transcript  where  the  testimony  mlgtit  be  found. 
Held,  uiat  the  abstract  was  bisafficient,  re- 
quiring the  dlBmissal  of  the  appeal. 

Ai^^eal  from  Circuit  Court,  Monroe  County; 
D.  H.  Bby,  Judge. 

Action  by  John  W.  Vandeventer  against 
John  P.  QoBS.  Prom  a  Judgment  tw  plain- 
tiff, defendant  appeals.  Dismissed. 

J.  H.  Whitecotton,  T.  P.  Bashaw,  and  W. 
W.  Barnes,  for  appellant  R.  N.  Bodlne  and 
W.  T.  Ragland,  tor  respondrat 

MARSHALIi,  J.  This  la  a  proceedh«  In 
equity  for  the  appointment  of  a  receiver  and 
an  accounting  between  the  parties  in  tb^ 
relation  of  copartners.  The  petition  alleges 
that  the  partnership  was  fwrned  In  1870 
for  the  purpose  of  farming,  merchsndising, 
and  milling,  and  that  it  continued  to  exist 
until  Ma.rch  14,  189S,  when  it  was  dissolved 
by  mutual  consent,  and  that  during  ita  con- 
tinuance the  defendant  received  $25,000  more 
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than  be  wat  entitled  to  oat  of  the  partner^ 
Bbip  funds  and  assets.  The  answer  admits 
the  formation  of  the  partnership,  but  denies 
the  otber  allegations  of  the  petition,  and  as- 
serts that  the  plaintiff  received  $30,000  more 
than  be  was  entitled  to  ont  of  the  funds  and 
assets  of  the  partnership.  Tbe  case  was  re- 
ferred, on  tbe  26tb  of  December,  1896.  to  a 
referee.  The  referee  beard  the  case,  and 
made  a  report  on  tbe  29th  of  July,  1901,  dur- 
ing tbe  vacation  of  tbe  court  Thereafter, 
on  tbe  20th  of  Au^st,  1901,  tbe  defendant 
filed  exceptions  to  the  report  of  tbe  referee, 
specifying  31  grounds  of  exertion.  Tbe 
court  overruled  the  exceptions,  and  approved 
tbe  finding  of  the  referee,  and  entered  judg- 
ment for  the  plaintiff  for  $5,073.94.  After 
proper  steps,  the  defendant  appealed. 

1.  The  appeal  In  this  case  must  be  dis- 
missed on  account  of  a  total  failure  by  tbe 
defendant  to  comply  with  rules  12  and  14 
of  this  court  7S  8.  W.  vt  Tbe  defendant 
filed  what  purports  to  be  a  complete  tran- 
script, bnt  be  has  wholly  failed  to  file  any 
abstract  of  tbe  record,  mu<^  less  sncb  an  ab- 
stract as  is  required  by  rule  13.  Tbe  pur- 
ported complete  transcript  covers  618  type- 
written pages,  bat  even  this  does  not  contain 
all  of  the  evidence  that  wab  adduced  before 
the  referee  and  that  the  trial  court  had  be- 
fore it  It  does  not  contain  the  contents  of 
tbe  books  and  documentary  evidence  that 
were  introduced  in  evidence  before  tbe  ref- 
-  eree^  and  therefore  this  court  is  not  placed 
In  a  position  to  Intelligently  determine  tbe 
various  exceptltms  and  errors  saved  and  re- 
lied on,  and,  even  if  the  court  could  or  would 
look  into  and  examine  tbe  complete  tran- 
script, it  would  still  be  compelled  to  affirm 
the  Jodgment  of  the  trial  court  for  this  rea- 
son alone.  McCullougb  v.  De  Witt,  168  Mo. 
300,  63  S.  W.  694. 

In  addition  to  this,  bowever,  tbe  plaintiff 
has  not  made  any  attempt  whatever  to  com- 
ply with  rales  12  and  13  of  this  court,  which 
require  an  abstract  of  tbe  record  to  be  pre- 
pared by  the  appellant  wbere  the  case  Is 
brought  up  on  a  complete  transcript,  and 
which  require  that  the  abstract  shall  set 
forth  as  mucb  of  the  record  as  Is  necessary 
to  a  full  and  complete  understanding  of  all 
the  questions  presented  to  this  court  for  de- 
cision. The  appellant  has  filed  what  is  styled 
on  the  cover  as  "Appellant's  Abstract  of  the 
Record,  Statement,  and  Brief,"  but  outside 
of  such  statement  on  the  cover,  there  Is  noth- 
ing contained  therein  which  bears  any  re- 
semblance whatever  to  an  absti-act  of  tbe 
record.  Tbe  pleadings,  tbe  order  appointing 
tbe  referee,  the  report  of  tbe  referee,  tbe  ex- 
ceptions to  the  r^rt  of  tbe  referee,  tbe  Judg- 
ment of  tbe  court  and  tbe  motions  for  new 
trial  and  In  arrest,  together  with  a  recital 
of  the  rulings  of  tbe  court  thereon,  and  the 
asking  of  tbe  appeal,  are  all  that  are  set  out 
In  tbe  brief,  appellant  claims  that  tbe  referee 
erred  In  allowing  some  34  different  items 
against  blm,  and  asserts  that  there  was  eith- 


er no  evidence  whatever  to  sivport  the  find- 
ing, or  that  the  finding  was  against  tbe 
weight  of  tbe  evidence,  and,  as  this  Is  a -pro- 
ceeding in  equity,  he  asks  this  court  to  re- 
view tbe  evidence  and  reverse  tbe  finding  of 
tbe  referee  and  tbe  Judgment  of  tbe  trial 
court  Even  In  his  brief,  appellant  does  not 
set  forth  tbe  evidence  bearing  upon  tbe  Items 
of  account  complained  of,  but  refers  tbe  court 
to  some  of  tbe  pages  of  the  complete  record 
wbere  testimony  bearing  upon  the  excep- 
tions may  be  found,  and  in  otber  instances 
claims  tbat  there  is  no  testimony  in  tbe  rec- 
ord to  sustain  the  finding,  and  in  still  other 
Instances  contends  tbat  an  examination  of  all 
tbe  entries  in  all  of  tbe  books  of  account  tbat 
were  In  evidence  before  the  referee  will  show 
that  tbe  referee  erred  in  tbe  respects  set 
out  The  appellant  does  not  even  undertake 
to  state  tbe  substance  of  all  of  tbe  evidence, 
or  tbe  names  of  the  witnesses  who  testified 
in  tbe  case.  In  sbort,  appellant  proceeds 
aiH>n  the  theory  tbat  this  court  will  read  the 
complete  transcript  when  no  abstract  of  the 
record  has  been  furnished  it 

Tbe  appellant  has  not  brought  himself 
within  either  tbe  letter  or  tbe  spirit  of  tbe 
rules  of  this  court  In  Brand  v.  Cannon,  118 
Mo.,  loc.  dt  687,  24  S.  W.  436.  this  court,  per 
Gantt,  J.,  said.  In  speaking  of  a  record  that 
was  in  like  condition:  "It  Is  shown  that 
there  were  1,066  pages  of  typewritten  matter 
of  tbe  evidence  alone.  Among  other  grounds 
for  reversal,  appellants  urge  tbat  tbe  verdict 
was  contrary  to  tbe  evidence;  tbat  tbe  court 
committed  error  in  giving  and  refusing  in- 
structions; and  error  in  permitting  medical 
experts  to  answer  tbe  byi>othetlcal  questions 
propounded  by  respondents,  because  said 
questions  assumed  matters  not  in  tbe  evi- 
dence. It  is  apparent  tbat  it  is  imi>ortant  to 
respondents  that  the  substance,  at  least  of  all 
tbe  evidence,  shall  be  before  vm  to  enable  us 
to  rule  upon  tbe  propriety  of  some  of  these 
questions.  By  the  issue  thus  raised  we  have 
been  driven  to  an  examination  of  this  ab- 
stract to  determine  Its  sufficiency.  Tbe  first 
seven  pages  contain  a  seemingly  fair  and 
clear  statement  of  tbe  pleadings.  Then  fol- 
low about  400  pages  of  extracts  from  tbe 
evidence.  No  attempt  Is  made  to  state  tbe 
I  substance,  nor  Is  it  stated  in  a  narrative 
form,  nor  are  there  any  explanatory  headings 
or  words  to  indicate  tbe  object  of  tbe  evi- 
dence, but  it  consists  wholly  of  literal  ex- 
cerpts of  tbe  questions  and  answers  as  they 
appeared  in  the  bill  of  exceptions.  Many 
omissions  occur,  bnt  it  Is  not  explained 
whether  the  omitted  matter  is  material  or 
immaterial.  •  *  •  Bespondents  have  with 
great  care  filed  a  comparative  list,  showing 
bow  mucb  of  tbe  evidence  -Is  omitted.  To 
the  suggestion  of  respondents,  appellants 
reply  that  if  they  desire  tbe  omitted  record 
they  could  file  it  In  an  additional  abstract. 
Bnt  it  is  apparent  at  once  tbat  this  is  not 
the  spirit  of  our  statute  or  of  our  rules. 
When  a  party  obtains  a  Judgment  of  a  court 
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of  competeat  Jurisdiction  in  bis  behalf,  tb« 
presumptioas  are  all  In  favor  of  Its  validity 
and  the  correctneaa  ot  the  means  by  which 
it  was  obtainedi,  and  the  bnrden  la  on  one 
who  alleges  error  to  show  It  Tbe  law  of 
this  state  has  cast  upon  the  aK>e11ant,  not 
the  respondent,  the  onos  of  preparing  a  print- 
ed abstract  of  the  entire  record  of  the  canse, 
which  he  shall  serve  upon  his  opponent  and 
file  in  this  court  Rev.  St  1889,  }  2258.  If  a 
party,  relying  npon  the  provisions  that  his 
opponent,  If  not  satisfied,  shall  file  a  further 
abstract,  can  cast  any  burden  on  his  adver- 
sary by  filing  a  wholly  Insufficient  and  gar- 
bled abstract,  it  can  readily  be  seen  that  tbe 
burden  will  be  on  the  respondent  to  maintain 
his  Judgment,  and  not  on  the  appellant  to 
reverse  it  Moreover,  after  the  respondents 
have  successfully  prosecuted  their  suit  to  a 
Judgment,  there  is  no  principle  of  Justice 
that  would  require  them  to  Incur  tbe  labor 
and  expense  of  furnishing  this  court  with 
the  Information  necessary  to  a  proper  de- 
termination of  this  appeal.  •  •  •  Our 
laws  are  liberal  In  providing  for  reviews  of 
the  Judgments  of  lower  courts  by  this  court, 
and  it  ought  not  to  be  considered  onerous 
if  we  require  of  one  who  seeks  to  set  aside 
a  Judgment  of  a  circuit  or  other  court  that  he 
i^ould  conform  to  the  mode  of  procedure  pre- 
scribed for  that  purpose.  When  a  failure 
has  been  occasioned  by  accident  or  honest 
oversight,  we  have  always  been  ready  to 
condone  It;  but  where  It  Is  palpable,  the 
course  followed  generally  has  been  to  af- 
firm the  Judgment  or  dismiss  the  appeal.** 
And  accordingly  the  appeal  was  dismissed. 

In  Halstead  v.  Stone,  147  Mo.,  loc.  dt  6S2, 
49  S.  W.  851,  It  was  said:  "We  have  every 
disposition  to  be  lenient  In  construing  ques- 
tions of  compliance  with  these  rules  and  with 
this  statutory  provision,  but,  under  the  most 
liberal  construction  possible,  the  appellant 
in  this  case  cannot  be  held  to  have  complied 
with  them.  There  is.  In  fact,  no  semblance 
ot  an  abstract  In  the  case,  and,  except  for 
the  word  appearing  on  the  cover  and  at  the 
b^Clnnlng  of  tbe  printed  matter  Inside,  no 
one  would  have  imagined  that  it  purported 
to  be  an  abstract  The  testimony  of  the  wit- 
nesses is  not  set  forth  in  narrative  form  or 
otherwise.  *  *  *  It  Is  not  only  the  right 
of  the  respondent  to  Insist  upon  a  substantial 
and  reasonably  fair  compliance  with  the 
roles,  but  It  Is  a  duty  which  the  appellant 
owes  to  the  court  to  bring  himself  within 
their  requirements.  •  •  •  These  rules 
are  not  mere  arbitrary  requirements.  Tbey 
are  founded  upon  experience,  and,  when 
fairly  observed,  facilitate  the  transaction  of 
the  business  of  tbe  court  and  ocpedlte  the  de- 
termination of  litigation."  Accordingly,  tbe 
appeal  was  dismissed. 

Thew  principles  were  again  affirmed  In 
Western  Storage  Warehouse  Co.  v.  Glasner, 
150  Mo.  427,  52  S.  W.  237;  Murrell  v.  Me- 
Gulgan,  148  Mo.  834,  49  S.  W.  984;  Clements 
T.  Turner,  162  Mo.  4661,  08  S.  W.  81;  Smitb 


T.  Baer.  16C  Mo.,  loc.  dt  404,  66  8.  W.  170; 
and  Whitehead  v.  Ballroad,  176  Ma  479,  75 
8.  W.  919.  In  tbe  last  case  dted  It  was  said: 
"There  Is  no  effort  to  abstract  the  evidence 
at  all,  and  that  of  only  8  witnesses  Is  men- 
tioned whereas  11  other  witnesses  testlfled. 
The  pertinency  of  this  observation  wUI  be 
seen  when  we  note  that  plaintiff  says  the  dr- 
cult  court  directed  a  verdict  for  the  defend- 
ant and  the  Jury  returned  a  verdict  Now,  It 
Is  evident  that  If  we  are  to  review  the 
action  of  the  circuit  court  on  a  demurrer  to 
the  evidence,  we  are  entitled  to  an  abstract 
of  the  testimony  of  all,  not  merely  tbree,  wit- 
nesses. Moreover,  It  often  happens  that  a 
fragment  of  testimony  standing  alone  ap- 
pears to  be  incompetent  or  erroneously  ex- 
cluded, hut,  when  viewed  in  the  light  of  all 
the  testimony  and  the  rulings  of  the  court 
it  is  entirely  proper,  or  at  least  harmless. 
We  have  been  very  c<HiservatIve  In  the  en- 
forcement of  these  miea.  but  a  number  of 
cases  win  show  that  when  the  appellant  dis- 
regards the  rules  to  such  an  extent  that  his 
so-called  'abstract'  will  necessitate  tbe  prep- 
aration of  one  by  this  court,  or  tbe  burden 
and  cost  of  so  doing  wlU  be  Mtalled  on  fbn 
respondent,  we  have  enforced  tiwm  1^  dlt- 
mlssing  the  appeal." 

The  appellant  herein,  by  falling  to  file  any 
abstract  whatever,  and  by  simply  referring 
the  court  to  the  complete,  or  rather  incom- 
plete, transcript,  would  thereby  shift  onto 
the  court  tbe  necessity  of  making  an  abstract 
of  tbe  complete  record  before  it  could  intelli- 
gently pass  upon  the  exceptions  relied  on  by 
the  appellant  This  Is  a  burden  that  this 
court  has  always  refused  to  bear.  Counsel 
who  have  grown  up  with  a  case  are  neces- 
sarily familiar  with  the  facts  adduced  upon 
tbe  trial  thereof  and  can  more  easily  and 
readily  abstract  the  record  and  bring  out 
the  salient  facte  In  the  case  than  the  Judge 
of  the  appellate  court  can  do.  For  the  mat- 
ter Is  to  such  Judge  wholly  new  matter. 
This  is  one  of  the  reasons  underlying  the 
rules  of  tbls  court  Another  reason,  equally 
cogent,  is  that  counsel  are  employed  by  Uti- 
gante  to  do  such  work,  and  that  tbe  people 
of  the  state  have  not  Imposed  that  duty 
upon  the  Judges  of  this  court,  and  do  not  ex- 
pect them  to  spend  so  much  of  tbeir  time  In 
the  performance  of  such  labor. 

From  the  foregoing,  It  appears  that  the  ap 
pellant  has  not  i^sented  his  case  In  such 
shape  that  this  court  cau  intelligently  pass 
upon  the  questions  presented  by  him  for  ad- 
judication. For  these  reasons,  the  appeal  In 
this  case  Is  dismissed.   All  concur. 


BUPPBNTHAIi  V.  CITI  OF  ST.  LOCia 
(Supreme  Gonrt  ot  MIssourt,  DlvMtn  Ko.  1. 
Jnne  15.  1905.) 

MuniCIPAXi   COHPOBATIONS   —  8ruR»— Tx- 
FBOVXUBITT— iKfUBIES. 

Where  a  street  80  feet  wide  had  aoly  ben 
improved  and  opened  to  pnblle  ass  aa  to  ths 
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central  50  feet  thereof,  and  the  clt7  bad  never 
invited  the  public  to  ose  the  15-foot  stripe  on 
each  aide  reserved  for  eidewallu,  the  city  waa 
not  liable  for  injories  to  a  pedestrian  caoaed 
by  a  defect  In  a  aidewalk  along  the  itreet^ 
which  was  constructed  without  the  consent  or 
anthoritr  of  the  cit;,  the  condition  of  which 
waa  aacb  as  to  indicate  to  a  penon  nerdalng 
ordinary  care  that  the  aidewalk  portion  ot  the 
street  had  not  been  improved. 

[Ed.  Note. — For  cases  in  point,  see  vol  36, 
Ont.  Die  Municipal  Corporations,  S|  1600, 
1602.] 

Appeal  from  Circuit  Court,  St  Louis  Coun- 
ty; John  "W.  McEIhlnney,  Judge. 

Action  hf  Adolphus  F.  Ruppenthal  against 
tbe  city  of  St  Louis.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Beversed. 

Cbas.  W.  Bates,  Wm.  F.  Woerner,  and 
BenJ.  H.  Charles,  for  appellant  A.  B.  Tay- 
lor, for  reapondoit 

MARSHALL,  J.  This  !s  an  action  for 
95,000  damages  for  personal  Injuries,  alleged 
to  have  been  received  by  tbe  plaintiff  on  the 
29th  of  July.  1900,  on  the  sooth  side  of  Ar- 
aenal  street  about  160  feet  west  of  Portia 
avenue,  caused  by  tbe  plaintiff  stepping  into 
an  alleged  hole  or  trench  running  across  tbe 
sidewalk,  which  hole  is  alleged  to  be  IS 
Inches  deep.  18  Inches  wide,  and  S  feet  long, 
in  consequence  of  which  the  plalntUTs  left 
foot  and  ankle  were  Injured  and  sprained. 
The  answer  la  a  general  denial,  coupled  with 
a  plea  of  contrlbntory  negligence.  There 
-waa  a  verdict  for  the  plaintiff  for  ¥2,500,  and 
the  defendant  appealed. 

The  case  made  Is  this:  Arsenal  street  runs 
east  and  west.  Is  80  feet  In  width,  and  is  Im- 
mediately sooth  of  Tower  Orove  Park.  It 
waa  a  macadamized  country  road  at  the  time 
of  tbe  separation  of  the  city  and  county  of 
St  Loois.  The  macadamized  portion  afore- 
said occnplea  50  feet  of  the  80-feet  width  of 
the  street  Ootalde  of  the  macadamized 
portion,  the  street  has  never  been  graded; 
the  dty  has  never  exercised  Jurisdiction  over 
it  or  invited  travel  thereon.  Weeds  to  tbe 
height  of  two  or  three  feet  grow  between  the 
macadamized  portion  and  the  outside  limits 
of  the  street  The  macadamized  roadway  is 
mnch  higher  than  the  onlmproved  portion 
of  the  street  Along  the  sides  of'  the  street 
that  have  not  been  improved  there  is  a  nat- 
ural water  drain.  Beginning  at  Portis  ave- 
nue, and  extending  160  feet  westwardly 
there  is  a  granitoid  sidewalk  6  feet  wide, 
which  was  built  supposedly,  by  the  abnttlng 
property  owners.  The  city  did  not  constroct 
it  or  order  It  constructed,  and  there  is  no 
evidence  in  the  record  that  It  was  construct- 
ed by  the  authority  or  permission  of  the 
city.  On  the  corner  of  Portis  avenue  and 
Arsenal  street  there  Is  a  vacant  lot  109  feet 
7%  inches.  Immediately  west  thereof  there 
is  a  two-story  brick  house,  located  on  a  25- 
foot  lot  West  of  said  bouse  there  Is  a  25- 
foot  lot,  wblcb  is  used  for  truck  gardening. 
Between  that  point  and  Kings  highway,  a 
distance  of  1,200  feet  there  are  four  houses 


at  considerable  intervals.  All  the  remaining 
portions  of  the  land  abutting  Arsenal  street 
on  tbe  south  Is  used  for  agrlcultiu'al  pur- 
posefi.  Between  the  end  of  the  granitoid 
sidewalk  and  Kings  highway,  the  southern 
portion  of  Aiseual  street  is  in  a  state  of  na- 
ture, and  has  never  b6en  graded  or  improved 
in  any  manner.  Tbe  evidence  shows  that  pe- 
destrliins  have  used  it  for  a  passway,  and  by 
such  use  there  has  been  created  a  worn  path- 
way about  one  Coot  wide,  which  is  described 
as  not  being  in  as  good  condition  aa  the  ordi- 
nary country  road.  On  the  north  side  of 
Arsenal  street,  opposite  the  terminus  of  Por- 
tis avenue,  there  is  an  electric  arc  light 
There  Is  also  another  electric  light  at  the 
first  or  second  bouse  beyond  the  western 
end  of  the  granitoid  sidewalk.  About  one 
foot  or  one  foot  and  a  half  west  of  the  west- 
em  terminus  of  the  granitoid  sidewalk  some 
one  quite  a  while  before  the  date  of  the  acci- 
dent put  a  pipe  extending  northwardly  and 
southwardly  from  the  natural  drain  afore- 
said, towards  the  south,  so  as  to  drain  the, 
lot  lying  to  the  south  of  the  street  There  Is' 
absolutely  no  evidence  as  to  who  put  the 
pipe  in  said  place,  nor  is  there  any  evidence 
connecting  the  city  therewith.  The  pipe  Is 
not  as  long  as  the  width  of  the  granitoid 
sidewalk.  The  pipe  Is  covered  over  with 
earth,  but  the  width  of  the  dirt  sidewalk, 
commencing  at  the  western  end  of  the  gran- 
itoid sidewalk,  is  only  3  feet  whereas  the 
granitoid  sidewalk  is  6  feet  thus  leaving  on 
each  side  of  the  dirt  pathway,  at  the  end  of 
the  granitoid  sidewalk,  a  space  of  18  Inches 
where  there  is  no  sidewalk  or  pathway.  Tbe 
water  bad  washed  holes  at  each  end  of  tbe 
pipe  in  the  said  18  Inches  of  space  aforesaid. 
The  survey  of  the  place  showed  the  hole  on 
the  north  side  to  he  10  Inches  deep  and  12 
Inches  in  width  and  in  length.  The  plaintiff 
lived  on  Magnolia  avenue,  west  of  Tower 
Grove  Park' — Magnolia  avenue  being  the 
north  boundary  of  Tower  Grove  Park — and 
had  lived  there  seven  or  eight  years.  His 
daughter  lived  at  4146  "WyomlDg  street, 
which  was  south  and  east  of  the  place  of  the 
accident  The  plaintiff  had  been  in  tbe  hab- 
it of  visiting  her  about  once  a  week,  and  In 
doing  so  he  said  he  usually  went  through  the 
park,  and  had  never  used  this  portion  of  the 
street  before,  and  did  not  know  of  tbe  hole 
at  the  end  of  the  granitoid  sidewalk.  On  the 
29tb  of  July,  1900,  the  plaintiff  and  his  wife 
had  visited  their  daughter,  and  started  home 
about  10  o'clock  p.  m.  They  traveled  north 
on  Portis  avenue  to  Arsenal  street  and  then 
turned  west  on  the  south  side  of  Arsenal 
street  walking  along  the  granitoid  sidewalk. 
When  they  reached  the  end  of  the  granitoid 
walk,  tbe  plaintiff  stepped  off  tbe  end  there- 
of into  the  hole  aforesaid,  at  the  northern  end 
of  the  drain  across  the  dirt  walk  above  de- 
scribed, and  was  injured. 

Tbe  plaintiff's  evidence  tends  to  sbow  that 
he  suffered  a  fracture  of  the  Sbula,  with  a 
rupture  of  the  tendons  of  the  ankle;  that  he 
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was  not  able  to  go  out  of  the  house  for  two 
months,  and  that  he  used  cratches  for  about 
nine  months;  that  he  was  totally  disabled 
from  work  for  about  three  months;  that  he 
was  a  whisky  hroket',  a  mannfactnrer  of  ex- 
tracts and  fiaTors  for  liquors,  and  also  of 
Tamarlc  Medicinal  Bitters;  and  that  bis 
earnings  amounted  to  $1,500  to  $2,000  a  year. 

The  defendant's  evidence  tends  to  prove 
that  In  August,  1900 — the  exact  date  is  not 
stated,  but  it  was  within  30  days  after  the 
date  of  the  accident — ^the  plalntUt  was  seen 
walking  around;  that  at  times  he  would 
have  his  crutches,  and  then  he  would  forget 
them;  that  sometimes  he  would  have  one 
cratch,  under  bis  right  arm,  and  at  other 
times  the  cratch  would  be  under  the  left 
arm,  and  again  he  would  not  have  any;  that 
be  was  seen  walking  on  the  Morgan-Ford 
Bead,  about  a  mile  from  his  home,  within  a 
month  after  the  date  of  the  accident  Tbe 
plaintiff  himself  said  that  about  three  weeks 
after  the  accident  be  went  to  the  place  of 
the  accident,  using  his  crutches  In  doing  so, 
and  measured  tbe  width  of  the  sidewalk 
and  the  depth  of  the  hole.  Tbe  defendant's 
testimony  showed  that  the  city  tept  up  the 
macadamized  portion  of  the  street,  occupying 
SO  feet  In  the  center  thereof,  bat  had  never 
graded  or  undertaken  to  improve  in  any  way 
the  remaining  portion  of  the  street;  that  on 
the  north  aide  of  the  street  there  were  no 
bouses,  and  on  tbe  south  side  of  the  street 
there  were  only  four  bouses  in  the  distance 
of  1,200  feet;  ttiat  there  were  10  or  16  acres 
of  the  abutting  property,  which  waa  used 
for  agricultural  and  truck  gardening  pur- 
poses; that  the  city  officers  supposed  the 
property  owners  had  put  In  the  granitoid 
sidewalk;  that  there  was  no  hole  or  ditch 
or  depression  In  the  dirt  pathway  west  of 
the  granitoid  sidewalk;  that  some  one  had 
pnt  in  the  drain  pipe  aforesaid,  and  had  not 
made  It  as  wide  as  the  granitoid  sidewalk, 
thus  leaving  the  dirt  pathway  18  Inches  nar- 
rower on  each  side  thereof  than  the  granitoid 
sidewalk,  and  that  tbe  water  had.  washed  out 
a  bole  at  each  end  of  the  pipe  or  drain;  that 
the  dirt  pathway  was  rough,  had  hollows  In. 
It,  and,  whilst  pedestrians  used  it,  people 
generally  used  the  macadamized  portion  of 
the  street. 

At  the  request  of  the  plaintiff  tbe  court 
Instructed  the  Jury,  inter  alia,  as  follows: 
"(1)  If  the  Jury  find  from  tbe  evidence  In 
this  case  that  Arsenal  street,  at  the  places 
mentioned  in  the  evidence,  was  an  open, 
public,  traveled  street  within  the  city  of  St. 
Louis;  and  If  the  Jury  find  from  the  evi- 
dence that  there  was,  at  said  times,  a  side- 
walk on  tbe  south  side  of  Arsenal  street, 
graded  and  paved  west  from  Portis  avenue, 
with  granitoid,  about  160  feet,  and  that 
thence  west  to  Kings  highway  there  was  a 
sidewalk  unpaved;  and  If  tbe  Jury  find  from 
tbe  evidence  that  said  sidewalk  was  used  by 
tbe  traveling  public  on  foot;  and  If  the  Jury 
find  from  tbe  evidence  that  at  the  west  eni  of 


the  said  granitoid  In  said  sidewalk  there  ex- 
isted a  hole  or  depression;  and  If  tbe  Jury  find 
from  tbe  evidence  that  said  hole  or  depres- 
sion rendered  the  use  of  the  said  sidewalk 
dangerous,  and  was  an  obstruction  to  travel 
thereon  by  the  traveling  public;  and  if  the 
Jnry  find  from  tbe  evidence  that  on  tbe  29th 
day  of  July,  1900,  the  plaintiff  vras  passing 
along  said  sidewalk,  and  that  whilst  so  doing 
he  stepped  into  said  hole  and  fell,  and  sus- 
tained injuries  to  his  person  thereby;  and 
if  tbe  Jury  find  from  the  evidence  that  tbe 
dty  of  St.  Louis,  by  Its  offlcm  or  agents 
having  charge  of  keeping  said  street  aod 
sidewalk  In  repair,  knew,  by  tbe  aerclae 
of  ordinary  care  could  have  known,  of  said 
condition  of  said  street  In  time  to  repair  tbe 
same  by  the  exercise  of  ordinary  care,  btfore 
the  plaintiffs  Injury,  and  neglected  to  do  so; 
and  if  the  Jury  further  find  from  the  evl- 
draice  that  plaintiff,  at  the  time  of  bis  Injury, 
was  exercising  ordinary  care — ^then  be  is  ci- 
tified to  recover."  Tbe  defendant  excepted 
to  the  giving  of  said  Instruction,  and  now 
assigns  the  same  as  error.  At  the  dose  of 
the  plalntUTs  case,  and  again  at  the  dose  of 
the  whole  case,  the  defendant  demmred  to 
the  evidence.  The  court  overruled  tbe  demur- 
rers, and  the  defendant  excepted,  and  now 
assigns  said  raling  as  error. 

1.  The  decisive  question  in  this  case  is 
wbetbtf  the  city  Is  liable  for  tbe  accident  to 
tbe  plaintiff,  which  occurred  within  the  lim- 
its of  Arsenal  street,  but  on  tbe  portlcm 
thereof  which  the  dty  had  never  undertaken 
to  Improve  or  to  invite  the  public  to  use.  Ar- 
senal street,  prior  to  the  s^aratlon  of  tbe 
city  and  county  of  St  Louis,  was  a  county 
road  80  feet  wide.  The  CO  feet  occuiQing  tbe 
central  part  thereof  was  macadamised.  Tbe 
15  teet  <m  each  side  of  the  macadamized  por- 
tion remained  in  a  state  of  nature.  After  the 
city  had  acquired  Jurisdiction  of  tbe  street 
It  continued  to  keep  up  the  improved  portion 
thereof,  but  never  at  any  time  graded  tbe 
other  portions  of  the  street  or  threw  tbe 
same  open  to  public  travel,  or  Invited  tbe  pub- 
lic to  use  tbe  street  Such  unimproved  por- 
tions were  rough,  full  of  holes,  grown  up  with 
weeds,  and  in  no  sense  an  improved  street  or 
sidewalk.  Beginning  at  Portis  avenue;  and 
rannlng  westwardty  for  a  distance  of  160 
feet,  there  bad  been  a  6-foot  granitoid  side- 
walk for  about  eight  years  before  fhe  acd- 
dent  There  Is  no  evidence  In  the  record 
showing  who  constructed  the  same.  The 
city's  engineer  said  he  supposed  tbe  property 
owners  had  done  sa  At  any  rate,  tb^e  Is 
no  evidence  showing  that  the  city  bad  either 
done  It,  or  had  glvai  its  permission  for  It  to 
be  done.  Tbe  granitoid  sidewalk  from  Portis 
avenue,  for  a  distance  of  100  feet^  extends 
along  an  unimproved  vacant  lot  For  2S  feet 
It  is  In  front  of  an  improved  lot  snd  then  for 
25  feet  westwardly  it  Is  In  front  of  a  lot  that 
Is  used  solely  for  agricultural  purposes.  Be- 
tween portis  avenue  and  Kings  highway,  a 
distance  of  1,200  feet,  there  are  only  four 
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booses.  The  balance  of  tbe  abutting  prop- 
erty, amounting  to  10  or  IB  acres,  Is  used 
solely  for  agrlcnltnral  and  truck  gardening 
purposes.  Westwardly  from  the  west  end  of 
the  granitoid  sidewalk  there  Is  a  worn  path- 
way, made  by  persons  walking  over  tbe  same. 
Such  pathway  is  three  feet  wide  at  the  west 
end  of  the  granitoid  sidewalk,  and  at  other 
portions  la  only  a  foot  wide,  and  concededly 
Is  a  rough  place,  with  holes  and  depressions 
In  tbe  same,  end  lies  much  lower  than  tbe 
macadamized  portions  of  the  street;  in  fact 
so  much  lower  that  the  testimony  shows  that 
It  would  take  several  thousand  yards  of  fill- 
ing to  raise  that  portion  of  the  street  up  to 
the  level  with  the  macadamized  portion.  Tbe 
plaintur  had  lived  in  that  neighborhood  seven 
or  eight  years  before  the  accident,  and  had 
been  In  the  habit  of  visiting  bis  daughter, 
who  lived  south  and  east  of  the  place  of  the 
accident,  at  lease  once  a  week;  and  be  says 
he  never  used  JLrsenal  street  at  this  point 
before,  and  did  not  know  of  its  condition. 
Tbe  case  made,  therefore.  Is  tbat  tbe  street  Is 
80  feet  wide ;  that  tbe  city  has  Improved  and 
thrown  open  to  public  use  the  central  50  feet 
thereof,  but  has  never  improved  or  invited  the 
use  by  the  public  of  the  IS  feet  on  each  side 
of  the  Improved  street,  but  tbat  tbe  same  has 
been  allowed  to  remain  In  a  state  of  nature; 
tbat  Bome  one  constructed  the  granitoid  side- 
walk, and  that  some  one  put  In  tbe  drain; 
tbat  there  la  a  dangerous  place  where  the 
granitoid  ceases  and  the  drain  was  pat  In  by 
reason  of  the  drain  and  cover  thereof  not  be- 
ing as  wide  as  the  granitoid  walk.  Tbe  evl- 
dence,  however,  clearly  shows  that  on  the 
north  aide  of  Arsenal  street,  opposite  Portls 
avenue,  and  wltblu  160  feet  of  the  place  of 
tbe  accident,  there  Is  an  electric  arc  light, 
wblch  was  burning  at  the  time  of  the  acci- 
d^t,  and  likewise  another  arc  light  at  the 
first  or  second  bouse  west  of  the  place  of  the 
accident  The  liability  of  a  city  tmder  such 
circumstances  has  been  frequently  discussed 
by  this  coTurt,  but  tbe  latest  and  clearest  ex- 
position of  the  law  applicable  to  such  case  is 
the  opinion  of  TalUant,  J.,  In  Ely  v.  St  Louis, 
181  Mo.  723,  81  S.  W.  168.  In  tbat  case,  as 
In  this,  the  street  was  80  feet  wide  j  the  cen- 
tral portion  had  been  graded;  tbe  outside 
portions  of  tbe  street  were  In  a  state  of  na- 
ture; the  abutting  land  was  used  chiefly  for 
agricultural  purposes ;  and  there  were  weeds 
growing  in  tbe  portion  of  tbe  street  that  bad 
not  been  graded.  There  was  also  a  worn 
pathway  along  such  ongraded  portion  of  the 
street  which  had  been  caused  by  pedestrians 
walking  along  the  same.  There  was  a  golly 
washed  across  tbe ,  pathway.  Tbe  ptaiutlfT 
was  injured  by  falling  into  tbe  gully.  The 
trial  court  nonsuited  the  plaintiff,  and  tbe 
plaintiff  appealed.  This  court  disposed  of  tbe 
case  In  the  following  dear  and  exhaustive 
manner:  "The  evidence  showed  tbat  whilst 
the  city,  by  ordinance  established  this  as  a 
public  street  yet  it  prepared  for  public  use 
only  a  wagon  road  through  a  part  of  it,  leav- 


Ing  the  ^ace  tbat  would  naturally  be  the 
location  of  sldewaUcs,  If  sidewalks  were  made, 
in  a  state  of  nature.  Tbe  first  question  tbat 
arises  Is,  was  tbe  dty  In  duty  bound  to  make 
a  sidewalk,  or,  failing  to  do  so,  was  It  resiwn- 
sible  fbr  the  condition  of  tbe  path?  After 
that  comes  tbe  question,  was  the  plaintiff 
using  reasonable  care  in  attempting  to  travel 
that  path  on  a  dark  night?  A  municipal  cor- 
poration on  which  is  conferred  tbe  power  to 
establish  public  streets,  and,  when  establish- 
ed, to  construct  them  for  public  use.  In  the 
exercise  of  that  power  acts  in  two  capacities: 
First,  governmental;  second,  ministerial. 
When  the  munlcipall^  by  ordinance  declares 
that  land  embraced  within  certain  lines  is  a 
public  street,  then  when  tbe  city  obtains  the 
title  to  or  easement  in  that  land  for  that  pur- 
pose, either  by  gift  or  condemnation,  it  be- 
comes a  public  street  but  it  Is  not  necessarily 
then  opened  to  the  public  for  use.  And  if, 
after  that,  the  city  passes  an  ordinance  pro- 
viding for  tbe  Improvement  of  the  street  so 
as  to  render  it  fit  for  use,  even  then  It  is  not, 
by  the  mere  passing  of  tbe  ordinance,  opened 
for  use.  In  passing  those  ordinances  the  city 
acts  In  its  governmental,  legislative  capacity, 
and  in  doing  so  it  exercises  its  dlfiCretion  ia 
defining  the  lines  and  extent  of  the  street 
and  in  declaring  In  what  manner,  and  to 
what  extent  it  shall  be  improved  and  given  to 
the  public  for  use.  If,  In  passing  an  ordi- 
nance to  establish  a  street,  for  example,  near 
the  suburbs,  where  tbe  population  Is  sparse, 
the  municipal  assembly  should  be  of  the  opin- 
ion that  a  road  thirty  feet  wide  would  be 
sufficient  for  the  then  needs  of  the  public,  but 
In  antldpation  tbat  in  tbe  future  the  popula- 
tion would  become  more  dense,  and  a  street 
eighty  feet  wide  would  become  necessary,  and 
should  provide  in  tbe  ordinance  for  tbe  estab- 
lishment of  a  street  of  that  width,  no  one 
could  say  that  It  was  an  abuse  of  its  power, 
or  an  unwarranted  exercise  of  its  legislative 
discretion.  And  after  so  establishing  the 
street,  the  dty  should,  in  the  exercise  of  its 
legislative  discretion,  be  of  tbe  opinion  tibat 
for  the  time  being  a  roadway  thirty  feet  wide 
In  the  elgbty-foot  street  was  all  tbat  tbe  public 
good  required,  and  should  pass  an  ordinance 
providing  for  the  improvement  to  that  extent, 
and  no  more,  no  one  would  have  tbe  right  to 
say  that  the  ordinance  was  unlawful ;  no  one 
would  bave  a  right  to  insist  that  tbe  dty 
grade  and  improve  more  of  the  street  than. 
In  the  exercise  of  its  legislative  capadty,  it 
sees  fit  to  do.  In  those  matters  the  dty  acts 
in  Its  delated  governmental  capadty,  and 
is  not  answerable  to  an  individual  as  for 
neglect  of  duty.  Bassett  v.  St  Joseph,  68  Mo. 
290,  14  Am.  Rep.  446;  Keatlqg  v.  Kansas 
City,  84  Mo,  415 ;  Kossman  t.  8t  Louis,  158 
Mo.  298,  54  S.  W.  618 ;  Smith,  Mun.  CTorp.  8 
780.  But  after  the  (ordinance  for  the  Im- 
provemoit  of  the  street  has  been  passed,  and 
the  dty  undertakes  the  work  of  constructing 
or  reconstruetii^  the  street  as  in  the  ordi- 
nance is  required,  then  the  dty  acts  lo  its 
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ministerial  capacity ;  and  if,  in  that  capadty. 
It  l8  guilty  of  negligence  to  the  injury  of  an 
Individual,  it  is  liable.  And  bo,  after  the  dty 
has  constructed  the  street  or  the  sidewalk, 
and  has  thereby  Invited  the  public  to  use  It, 
the  city  is  bound  to  keep  It  in  condition  to 
be  reasonably  safe  for  use,  and  Is  liable  as 
for  negligence  If  it  falls  to  do  sa  Moore  t. 
Cape  Girardeau,  108  Mo.  470,  15  S.  W.  765; 
Hunter  t.  Weston,  111  Mo.  176,  19  S.  W.  1098, 
17  L.  B.  A.  633.  In  the  case  at  bar  the  dty 
lawfully  exercised  Its  governmental  discre- 
tion to  grade  and  prepare  for  use  only  the 
wagon  road  In  part  of  the  street  It  was  not 
required  to  grade  and  improve  the  whole 
eighty-foot  space,  and  build  sidewalks  on  It, 
and  therefore  Is  not  liable  for  not  having 
done  so.  The  path  through  the  weeds  and 
over  the  uneven  surface  spoke  for  itself,  and 
told  every  one  that  there  was  no  sidewalk 
there,  and  It  Invited  no  one  to  use  It  at  the 
city's  expense.  The  dty  was  not  responsible 
tor  the  condition  of  that  path,  and  therefore 
It  will  not  be  necessary  to  dedde  whether,  by 
the  plaintiff's  own  evidence,  be  was  negli- 
gent In  traveling  the  path  under  the  drcum- 
stances.  The  circuit  court  took  the  correct 
view  in  the  case."  Speaking  to  the  question 
here  Involved,  this  court.  In  Hunter  v.  Wra- 
ton.  111  Mo.,  loa  dt  184, 19  S.  W.  1099, 17  L. 
R.  A.  683,  said:  "A  dty  is  not  necessarily 
required  to  open  or  put  all  Its  streets  in  a  con- 
dition for  public  travel.  Walker  v.  Kansas 
City,  99  Mo.  617,  12  S.  W.  894.  Nor  Is  it  lia- 
ble for  the  condition  of  a  street  which  exists 
merely  on  paper.  Moore  v.  Cape  Girardeau, 
103  Mo.  470,  15  S.  W.  755.  The  reBponsIbll- 
Ity  of  the  authorltieB  for  the  condition  of  a 
h^hway  begins  when  they  have  actually 
opened  It  for  public  travel.'  Elliott  on  Roads 
and  Streets,  456.  But  the  mere  fact  of  estab- 
lishing a  highway  by  judidal  action  does  not 
of  Itself  so  open  It  to  the  public  as  to  render 
towns  liable  for  accidents  that  may  occur  to 
travelers  thereon.  After  It  is  thus  legally  e«- 
tabllshed,  It  Is  to  be  prepared  for  public  use. 
Labor  ts  to  be  p»formed  upon  it  Bridges 
are  to  be  built,  hills  cut  down,  and  valleys 
filled  up;  obstractious  are  to  be  removed, 
and  rough  places  are  to  be  made  smooth. 
Blalsdell  V.  Portland,  39  Me.  113.  It  may  be, 
and  doubtless  is,  the  case  that  there  are 
streets  and  parts  of  streets  in  many  dties 
which  are  not  at  present  necessary  for  the 
convenience  of  the  public,  and  that  will  be 
brought  into  use  by  the  growth  of  the  city, 
•  *  ♦  and  that  all  that  is  required  in  such 
cases  Is  that  the  dty  shall  see  that,  as  the 
streets  are  required  for  use,  they  shall  be 
placed  In  a  reasonably  safe  condition  for  the 
convenience  of  travel.  Bassett  v.  St  Joseph, 
53  Mo.  290,  14  Am.  B^.  446 ;  Craig  v.  Seda- 
Ua,  63  Mo.  417.  This  alley,  which  was  mere- 
ly designated  on  paper,  having  no  existence 
de  facto,  and  never  having  been  opened  for 
public  use,  defendant  owed  plaintiff  no  duty 
In  re«pect  to  it  as  ao  allc^  under  the  said 


ordlnanceib  u>d  tb^  a»  not  Kable  In  Uilft 

case." 

The  rales  thus  laid  down  In  the  cases  dted 
In  no  manner  conflict  with  tbe  pilndplea  an- 
nounced by  this  court  In  Brennan  t.  St  Lou- 
la,  92  Mo.  482,  2  a  W.  481.  and  In  Walker 
T.  Kansas  City,  99  Mo.  647, 12  S.  W.  894.  Id 
the  Brennan  Case  the  dty  had  graded  the 
whole  street.  Including  the  sidewalk,  thus 
throwing  the  whole  street  open  to  public  use 
and  travel,  and  Inviting  the  public  to  use 
the  same;  and  the  accident  was  caused  by 
the  city  failing  to  keep  the  sidewalk  In  repair 
after  It  had  once  assumed  jurisdiction  there- 
of and  thrown  It  open  to  public  use.  In 
Walker  t.  Kansas  City,  the  dty  had  cod- 
Btructed  a  bridge,  and  had  originally  had  a 
railing  on  both  sides  of  the  bridge,  but  sev- 
eral months  before  tbe  acddent  the  railing 
on  tbe  west  side  was  taken  away.  The 
planks  on  that  side  were  uneven,  some  pro- 
jecting from  one  to  two  feet  fnrtlier  out 
than  others.  Whilst  In  that  condition,  the 
plaintiff,  while  walking  along  the  west  (un- 
protected) side  thereof,  fell  off  of  the  bridge, 
and  was  Injured.  That  therefore  was  a  case 
where  tbe  dty  had  assumed  jurisdiction  over 
the  whole  street,  throwing  It  open  to  public 
use,  and  failed  to  keep  It  in  a  safe  condition. 
In  the  case  at  bar  the  city,  fell  h^  to  the 
80-foot  street,  but  It  had  never  thrown  open 
for  public  use  any  part  thereof  except  the 
GO  feet  in  the  center,  and  there  Is  no  ques- 
tion that  such  portion  was  in  good  condltloa 
at  the  time  of  the  acddent  The  dty*  had 
never  constructed  sidewalks,  or  thrown  open 
to  public  use  the  porU(Hi  of  tbe  street  vhere 
this  acddent  occurred.  Some  one  bad  coor 
Btnicted  a  granitoid  sidewalk  for  160  feet 
Some  one  had  put  In  a  drain  under  the  dirt 
pathway  at  tbe  west  end  of  the  granitoid 
sidewalk,  and  bad  left  a  space  of  18  inches  at 
each  end  of  tbe  drain  narrower  than  the 
granitoid  sidewalk,  and  thereby  created  a 
pitfall  or  dangerous  place.  But  tuere  Is 
nothing  In  this  record  that  In  any  manner 
connects  the  dty  with  the  construction  of 
the  granitoid  sidewalk,  the  drain,  or  the  dirt 
pathway,  and  therefore  the  city  cannot  be 
held  liable  for  any  defects  therein. 

Tbe  Instruction  given  for  the  plaintiff, 
hereinbefore  quoted,  is  radically  defective, 
and  fatal  to  the  plaintiff's  case,  because  It 
assumes  that  the  dty  bad  opened  the  whole 
street  to  the  public  use  and  travel  thereon, 
and  because  It  assumes  that,  because  the 
public  had  used  said  portion  of  tbe  street 
as  a  footpath,  the  city  was  liable  for  de- 
fects therein.  The  vety  question  in  this  case 
was  whether  tbe  dty  liad  thrown  that  por* 
tlon  of  the  street  open  to  public  use.  Mere 
use  by  the  public  of  a  portion  of  a  street  that 
has  never  been  prepared  for  use  by  the  pub- 
lic authorities,  and  which  the  traveling  pub- 
lic have  never  been  thereby  Impliedly  invited 
to  use,  cannot  cost  upon  the  public  the  doty 
of  keying  BOdi  portion  of  ^  street  ta  te- 
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pair.  It  Iff  alwaTff  a  gorenunental  qnestion 
wbetber  the  whole  or  only  a  portion  of  a 
street  shall  be  prepared  and  thrown  open  to 
public  use.  After  a  street  has  been  thrown 
open  to  public  use,  the  duty  deTolves  upon 
the  public  authorities  to  keep  it  In  repair 
and  safe  for  persons  to  travel  over  the  same 
while  exerclBlng  ordinary  care;  but  mere  use 
by  the  public  as  for  a  footpath  of  a  portion 
of  a  street  that  has  never  been  thrown  open 
to  public  use,  cannot  cast  such  a  duty  on  the  ! 
city.  The  conditions  and  surroundings  on 
the  south  side  of  Arsenal  street  from  Portia 
avenue  westwardly  to  Kings  highway  were 
such  that  the  city  authorities  In  their  gov- 
ernmental capacity  had  not  considered  that 
the  public  necessities  required  the  construc- 
tion of  a  sidewalk  at  that  point  To  con- 
struct the  same  would  have  necessitated  the 
filling  of  that  portion  of  the  street  so  as  to 
raise  it  to  the  level  of  the  macadamized  part; 
and  as  the  cost  of  constructing  sidewalks, 
under  the  charter  of  8t  Louis,  must  be  paid 
for  by  the  abutting  property  owners,  the  mu- 
nicipal authorities  did  not  deem  It  necessary 
or  reasonable  to  require  sidewalks  to  be  con- 
stmcted  at  that  point,  where  the  great  bulk 
of  the  abutting  property  was  solely  used  for 
agricultural  purposes.  The  presence  of  tall 
weeds  growing  on  that  portion  of  the  street 
gave  notice  to  persons  passing  along  there 
that  such  portions  of  the  street  had  not  been 
thrown  open  to  public  travel.  The  electric 
arc  light  within  100  feet  of  the  place  of  the 
accident  clearly  enabled  the  plaintiff  to  see 
where  the  granitoid  sidewalk  ended,  and  by 
the  exercise  of  ordinary  care  he  could  have 
seen  the  drain,  the  hole  or  depression  at  the 
end  thereof,  the  narrower  space  covered  by 
the  dirt  pathway,  and  he  could  thereby  easily 
have  avoided  the  accident  The  trial  court 
therefore  erred  in  giving  the  plalntlfl's  first 
insrtmction,  above  set  out,  and  trnder  the  evi- 
dence adduced  In  this  case  It  likewise  dearly 
erred  In  ovmnllng  the  demurrer  to  the  evi- 
dence.  Thla  case  Is  wholly  unlike  the  case 
of  Wlggln  T.  St  liOuiB,  135  Mo.  6S8,  87  8.  W. 
K28,  and  cases  of  like  character,  where  the 
fall  width  of  the  street  had  been  thrown 
open  to  public  use,  but  there  was  a  danger- 
ons  occavfttlon  outside  the  limits  of  the 
street,  but  so  near  thereto  as  to  make  It 
dangerous  for  persons  travdli^  along  the 
street. 

For  the  forgoing  xeasons,  ttie  judgment 
of  the  drcnlt  court  Is  reversed.  All  concur. 


CHABITON  COUNTY  v.  HARTBIAN. 

(Sopreme  Court  of  Mtaeoari,  IHvIsion  No.  SL 

June  6,  1905.) 

1.  InSAUB  PEBBONft--CABS  BT  COUNTT— SUF- 

POBT— BsFAnanr— IHFLIBD  Pbohisb. 

An  order  of  a  county  court  taking  charge 
of  an  Indigent  Insane  peisoo  in  pursuance  of  a 
statute  Imposing  the  burden  on  coonties  of  sup- 
p<ntiag  their  indisent  insane,  and  the  fact  of 
furnJaming  airport  porsnant  to  sack  order,  did 


not  raise  an  implied  promise  on  the  part  of  tbe 
Insane  person  or  her  guardian  to  repay  for  snch 
rapport. 

2.  Statutes—Co  NSTBTTCTioN. 

Rev.  St.  1899,  S  8697.  providing  that.  In 
all  cases  of  appropriations  out  of  the  county 
treasury  for  the  support,  maintenance,  or  con- 
finement of  any  insane  perBon,  the  amount  there- 
of may  he  recovered  by  the  county  from  any 
person  "who  by  law  is  bound  to  provide  for 
the  support  ana  maintenance"  of  snch  person. 
If  there  be  any  of  sufficient  ability  to  pay  the 
same,  does  not  render  the  guardian  of  an  Indi- 
gent insane  person  liable  to  the  county  for  past 
support  fomiafaed  by  the  conuty,  nntter  the  or- 
der of  the  county  conrt  committing  aach  Insane 
person  to  the  care  of  the  county,  on  the  guard- 
ian's anbaequent^  acquiring  funds  belon^ig  to 
bis  ward. 

Appeal  from  Circuit  Court,  Cbsiltwi  Coun- 
ty; John  P.  Butler,  Judge. 

Action  by  Charlton  county  against  John  T. 
Hartman,  as  guardian  of  the  person  and  es- 
tate of  Magdalene  Miller,  an  insane  person. 
From  a  judgment  for  defendant,  plaintiff  ap- 
peals. Afilnned. 

This  was  a  suit  Instituted  on  the  16th  day 
of  October,  1901,  In  the  CQiariton  county  cir- 
cuit court  by  appellant,  as  plaintiff,  against 
respondent,  as  defendant,  seeking  to  recover 
money  expended  by  Charlton  county  for  the 
maintenance  of  Magdalena  Miller,  a  person 
of  unsound  mind,  of  whom  re^ndent  was 
the  legal  guardian  and  curator. 

Tbe  first  amended  petition  upon  which  the 
case  was  tried,  omitting  caption  and  signa- 
ture, is  In  words  and  figures  as  follows: 

"The  county  of  Charlton,  plaintiff,  sues  un- 
der the  provisions  of  section  3697,  Rev.  St 
Mo.  1899,  and  for  Its  first  amended  petition, 
for  cauae  of  action,  states:  That  one  Mag- 
dalena Miller  was,  on  June  the  18th,  1872, 
and  for  several  years  prior  thereto  had  been, 
a  resident  citizen  of  the  coonty  of  Charlton 
and  state  of  Missouri,  and  that  on  the  said 
18th  day  of  June,  1872,  under  due  process  of 
law,  she  was  adjudged  (by  the  county  court 
of  Chariton  county)  to  be  a  person  Don  com- 
pos mentis,  or  insane,  and  at  the  time  of 
adjudication  she  was  also  an  indigent  person 
and  a  proper  subject  to  be  made  a  charge 
upon  the  county  of  Chariton,  and  that  It 
was  held  and  adjudged  by  said  county  court 
of  Chariton  at  said  time  that  she,  said  Mag- 
dalene Miller,  be  maintained  as  an  indigent 
or  poor  person,  at  the  ^pense  of  the  county 
of  Chariton,  either  In  an  asylum  of  this  state, 
or  at  the  county  poor  farm  of  Charlton  coun- 
ty.  Plaintiff  further  states  that,  in  compli- 
ance with  the  finding  and  judgment  of  said 
county  court  said  Magdalena  Miller  was  sup- 
ported and  maintained  at  the  expense  of 
Chariton  county,  Mo.,  at  either  the  state  In- 
sane asylum  or  at  tbe  county  poor  farm, 
from  said  IStb  day  of  June,  1872,  up  to  this 
day,  and  is  still  an  inmate  of  the  county  poor 
farm,  at  tbe  exclusive  expense  of  the  county 
of  Chariton  aforesaid,  being  still  insane. 

"Plaintiff  further  states  that  subsequent  to 
said  13tb  day  of  Jnne,  1872,  to  wit  on  the 
ad  day  of  February,  1889,  the  above-named 
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defendant,  John  T.  Hartman,  -wai,  upon  fals 
appUcatioit,  appointed  bj  tlie  probate  conrt 
of  Cbarlton  county,  Mlasonrl,  as  guardian 
and  cnrator  of  Bald  Uagdalena  Miller,  and 
that  he  qnallfled  as  ancb,  and  baa  ever  since 
acted  as  the  dn^  qnallfled  and  acting  guard- 
ian and  curator  of  the  person  uid  estate  of 
said  Hagdalena  Miller;  and  plaintiff  further 
states  that  since  his,  said  John  T.  Hartman's, 
appointment  as  such  guardian  and  curator, 
be  has  recorered  and  become  possmsed  ot 
certain  real  estate  and  personal  estate,  to 
"Wit,  one  house  and  lot  In  the  city  of  Bruns- 
wick, and  the  anm  of  five  hundred  dollars* 
belonging  and  being  the  proper^  of  said 
ward,  Magdalena  MUIa,  and  which  said 
mon^  and  pn^rty  are  still  In  the  hands 
of  or  under  the  control  of  said  John  T.  Hart- 
man  as  the  guardian  of  said  Magdalena  Mil- 
ler as  aforesaid. 

"Flalntlfl  farther  states  that  after  said 
John  T.  Hartman  became  possessed  of  said 
real  and  personal  pro(>erty  as  assets  of  the 
estate  of  his  said  ward,  said  Magdalena  Mil- 
lar, It  became  his  duty  to  apply  the  same 
for  the  support  and  maintenance  of  bis  said 
ward,  said  Magdalena  Miller,  bat  said  de- 
fendant, John  T.  Hartman,  failed  and  re- 
fused to  apply  said  funds  and  assets  of  bis 
said  ward  to  tbe  support  or  maintenance  of 
her,  and  also  refused  to  relmbun«  plaintiff 
for  the  moneys  paid  by  plaintiff  for  the  sup- 
port and  malntennnce  of  said  Magdalena 
Miller  from  the  13th  day  of  June,  1872,  con- 
tlnuonsly  up  to  tbe  present  date,  notwith- 
itandiDg  tbe  fact  that  be,  said  John  T.  Hart^ 
man,  well  knew  that  said  Magdalena  Miller 
was  supported  and  maintained  entirely  and 
ezduslTely  at  the  expense  of  Charlton  coun- 
ty as  an  indigent  person. 

"Pkilntiff  further  states  that  by  virtue  of 
the  premises,  and  tbe  statutes  as  made  and 
proTlded,  plaintiff  Is  entitled  to  recoyer  of 
defendant  tbe  amount  by  it  expended  for  the 
care  and  maintenance  of  said  Magdalena 
Miller  during  the  last  fire  years,  namely,  the 
sum  of  five  *  hundred  dollar^  being  at  the 
rate  of  one  hundred  dollars  per  year,  and 
which  snm  defendant  has  on  band  or  avail- 
able as  assets  belonglug  to  the  estate  of  his 
said  ward,  said  Magdalena  Bflller  aforesaid. 

"Wherefore  plaintiff  prays  for  Judgment 
against  defendant  for  the  snm  of  five  hun- 
dred dollars,  to  be  paid  out  of  tbe  assets  of 
the  ratate  of  said  Magdalena  Miller,  and  the 
costs  of  suit  to  be  adjudged  against  defend- 
ant, John  T.  Hartman,  personally,  and  for 
snch  further  orders  and  Judgments  as  may 
be  right  and  proper." 

To  this  petition,  the  defendant  interposed 
a  demurrer,  as  follows: 

"The  defendant  comes  now  and  demurs  to 
plalntlfTs  first  amended  petition,  and  for 
grounds  of  his  demurrer  assigns  tbe  follow* 
Ing  reasons: 

"First.  Because  this  court  has  no  Jurisdic- 
tion of  the  subject  of  the  action. 

"IBecond.  Because  this  conrt  has  no  Juria- 


diction  of  the  person  of  flw  deftodant,  hi 
this:  tbat  0ie  first  amended  petition  shows 
defendant  to  be  the  duly  qnallfled  and  acting 
guardian  and  curator  of  one  Magdalena  Mil- 
ler, exercising  authority  as  sucb  nnder  and 
by  Ttrtue  of  his  appointment  1^  tbe  probste 
conrt  ot  Obariton  county,  Mlssonrl,  and  fliat 
said  probate  court  has  original  Jurisdiction 
of  all  matters  pertaining  to  guardianship  of 
Insane  persons  in  its  said  county. 

"Third.  Because  tiiere  Is  a  deftet  of  par^ 
ties  defendant.  In  this:  tiiat  the  first  amend- 
ed petition  shows  that,  It  any  cause  of  ac- 
tion exists,  it  is  against  the  therein  named 
Magdalena  HUler,  an  Insane  perscm,  and  she 
Is  the  irroper  pa^  defendant 

"Fourth.  Because  said  flrst  amended  peti- 
tion does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action." 

On  tiie  7th  day  of  May,  1002,  titls  demui^ 
rer  was  submitted  to  the  court,  and  was  by 
the  court  sustained,  and  final  Judgment  ren- 
dered for  defendant  upon  tiie  demurrer,  from 
which  plaintiff  In  due  time  and  fofm  prose- 
cated  tills  appeal,  and  tbe  record  is  now  be* 
fore  us  for  review. 

L.  N.  Dempsey  and  h.  Bene<die,  for  appel- 
lant J.  C  Wallace,  tm  resp<mdent 

FOX,  J.  (after  stating  the  fttcts).  It  Is 
apparent  from  the  record  tiiat  there  Is  but 
one  legal  proposition  presented  to  our  con- 
sideration; tbat  Is,  tbe  correctness  of  the  ac- 
tion of  the  trial  court  In  snstaUilng  the  de- 
murrer to  the  petition  filed  In  this  cause. 

Upon  the  consideration  of  the  proposition 
presented,  the  demurrer  must  be  treated  as 
admitting  every  fact  pleaded  in  plaintiff's 
petition  to  be  tme;  hence  the  only  questicm 
Involved  is,  does  the  petition  state  sufficient 
facte  which.  If  true,  would  entitie  plaintiff 
to  recover?  The  petition  fully  pleads  all  the 
facts.  It  is  conceded  by  plalnttfC  tluit  de* 
fendant^s  ward,  Magdalena  Miller,  was  on 
June  IS,  1872,  and  for  several  years  prior 
thereto  had  been,  a  resident  dtlsen  of  the 
county  of  Charlton  and  steto  of  Missouri, 
and  that  on  the  said  13th  day  of  June,  1812, 
under  due  process  of  law,  die  was  adjudged 
(by  the  county  court  ot  Chariton  county)  to 
be  a  person  non  compos  mentis,  or  Insane, 
and  at  the  time  ot  adjudication  she  was  also 
an  Indigent  person  and  a  proper  aubject  to 
be  made  a  charge  upon  tbe  county  ot  Char- 
lton, and  that  it  was  held  and  adjudged  by 
said  county  court  of  Charlton  at  s^  time 
tbat  she,  said  Magdalena  Miner,  be  main- 
tained as  an  indigent  or  poor  person,  at  the 
expense  of  the  county  of  Chariton,  either  la 
an  asylum  of  this  state  or  at  the  county  poor 
farm  of  Charlton  county.  It  is  also  made  to 
appear  from  the  allegations  In  the  petition 
that  defendant,  John  T.  Hartman,  sotise- 
quent  to  tbe  13th  day  of  June,  1873,  to  wit 
on  the  2d  day  of  February,  18S9,  was  by  the 
probate  court  of  Chariton  coun^  appointed 
guardian  and  curator  ot  said  Magdalena  HU- 
ler. and  qnalffied  as  soch,  and  has  alnoe  sndh 
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appointment  recovered  and  become  possessed 
of  certain  real  and  personal  estate  of  his 
ward.  Upon  this  state  of  facts.  Is  plaintiff 
entitled  to  tecover?  We  have  reached  the 
conclusion  that  there  could  be  no  recovery. 
There  la  no  coDtractml  relation,  either  ex- 
press or  Imidled.  between  plaintiff  and  de- 
fendant, Hartman,  or  his  ward. 

The  order  of  the  county  court  of  June  18, 
1S72,  taking  charge  of  Magdalena  Miller  as 
an  Indigent  Insane  person,  was  in  pursuance 
of  the  statute  Imposing  the  burden  ujfou  the 
counties  of  supporting  their  indigent  Insane, 
and  the  fact  of  famishing  support  In  pursu- 
ance of  snch  order  raises  no  Implied  promise 
to  repay  for  ancb  support  In  Montgomery 
County  V.  Gmtton,  189  Mo.,  loc.  dt  308,  89  S. 
W.  448,  Brace,  speaking  for  the  court, 
thus  disposed  of  this  question:  "It  Is  well 
settled  at  common  law  that  the  provWon 
made  by  law  tor  tiie  support  of  the  poor  Is 
a  charitable  ^ovlsion,  from  which  no  Im- 
plication of  a  promise  to  repay  arises,  and 
moneys  so  ezpraided  cannot  be  recovwed  of 
~tbe  panper.  In  the  absence  of  fraud,  without 
a  special  contract  tor  repayment.  Selectmen 
of  Bennington  t.  McGennes,  1  D.  Chipp.  44; 
Bensfm  t.  Hitchcock,  Adm'r,  87  Yt  fi67; 
Inhabitants  of  Deer-Isle  v.  Eaton,  12  Mass. 
828;  Inhabitants  of  Stow  v.  Sawyer,  8  Allen, 
515;  Gharlestim  v.  Hubbard,  Adm*r,  9  N.  H. 
1^  A  poson  so  relieved.  wbeUier  be  bad  or 
had  not  lOQperty,  nevw  waa  liable  to  an  ac- 
tion for  such  relief  at  common  law.  Inhabit- 
ants of  Qroreland  v.  Ibkliabltants  of  Medf  ord, 
1  AHen,  28.  The  ml«Judgment  of  the  offi- 
cers of  the  poor  as  to  the  necessities  of  the 
persim  relieved  raises  no  implied  promise 
on  the  part  of  wwih  person  that  he  will  r^ay 
moneys  eipended  in  his  behalf.'  City  at  Al- 
bany T.  McKamara,  U7  N.  Y.  168  [22  N.  Bl. 
961,  6  L.  B.  A.  212].'' 

It  la  Insisted  by  appellant  that  this  action 
can  be  maintained  under  the  provisions 
of  section  3697,  Bar.  St  1899.  This  section 
ivovides:  "In  all  cases  of  appropriaticms  out 
of  the  oonnty  treaanry  for  the  support  and 
maintenance  or  confinement  of  any  Insane 
penan,  the  amount  thereof  may  be  recovered 
by  the  connty.from  any  person  who,  by  law, 
is  boned  to  provide  for  the  sapiwrt  and  main- 
tenance of  such  pwson,  if  there  be  any  of 
sufficient  ability  to  pay  tbe  same."  HOb  ao- 
tlon  is  nothing  more  nor  less  than  one  against 
tbe  estate  of  the  insane  ward,  and  It  is  a 
misoonceptlon  ot  the  provMons  of  the  sec- 
tion quoted  to  say  that  such  an  action  is 
omtemplatod  hr  Its  provisions.  It  is  ap- 
parent that  section  8697  has  reference  to  the 
relation  of  parent  and  child,  and  where  a 
minor  child  becomes  insane,  and  the  county 
furnishes  It  support  and  maintenance,  the 
father,  who,  under  the  law,  is  bound  to  pro- 
vide for  ^fm  soppwt  and  maintenance  of  his 
children,  would  fall  within  the  provisions 
of  that  section,  and  a  recovery  could  be  main- 
tained against  him;  but  the  statute  fUls  far 
abort  of  embracing  within  its  provisions  ac- 


tions against  the  guardian  of  tbe  ward  pw^ 
sonally,  or  against  him  as  tbe  representative 
of  the  estate.  The  principle  announced  in 
Montgomery  County  v.  Oupton.  supra,  Is 
clearly  applicable  to  the  case  at  bar.  In  that 
case  the  Insane  patient  Bllen  Collins,  had 
been  furnished  support  and  maintenance  sim- 
ilar to  the  case  at  bar;  subsequently  an  es- 
tate was  discovered;  she  died,  and  the  court 
■ought,  under  the  provisions  of  section  5557, 
Rev.  St.  1889  (tiie  same  as  section  8697,  Rev. 
St  1899),  to  recover  against  her  estate  for 
such  support  and  maintenance.  It  was  held 
that  such  action  was  not  embraced  within 
the  provisions  of  tbe  statute^  and  could  not 
be  maintained. 

It  may  be,  after  the  discovery  of  an  estate 
of  an  Insane  patient  being  cared  for  the 
county,  and  a  guardian  and  curator  having 
been  appointed  for.such  patient  some  course 
might  be  pursued  by  the  county  or  probate 
conrt  In  respect  to  such  ward  as  would  com- 
pel the  guardian  and  curator  to  furnish  Its 
support  and  maintenance  out  of  the  estate  in 
his  hands;  but  we  think  It  Is  clear  that  this 
action,  under  tbe  provisions  of  tbe  statute, 
cannot  be  maintained. 

With  these  views,  It  resolte  in  the  conclu- 
sion that  the  action  of  tin  trial  court  in  sns- 
teinlng  the  demurrer  was  proper,  and  Ite 
JuiMcment  shonld  be  affirmed,  and  it  la  so  or- 
dered. All  concur. 


TOOTLB  et  al.  v.  BUCKINGHAM  et  al. 
(Sopreme  Court  of  MIbsouH,  Dtvision  No.  1. 
June  IS,  1905.) 

1.  Chattel  MonoaaEs  —  Cattli— Gomra- 
sion. 

A  mortgagor  of  certain  cattle  could  not, 
by  mixing  other  cattle  of  like  description  witii 
those  mortgaged,  defeat  the  mortgages,  either 
in  his  own  favor,  or  In  that  of  the  subsequent 
purchaser  of  certain  of  the  cattle  under  him. 
on  tbe  ground  that  a  portion  of  the  cattle  sold 
were  not  the  cattle  mortgaged. 

tEd.  Note. — For  cases  In  point  see  vol.  9 
Cent  Dig.  Chattel  Mortgages,  M  215,  220,  295; 
voL  19,  Gent  Dig.  Confusion  of  Ooodia,  ft  13.] 

2.  Samb—Dmcbiption— Location. 

Where  the  description  of  certain  cattle 
DWrtgaged  was  ample  in  other  respects,  the 
mortgage  was  not  invalidated  by  a  mlBdescrip- 
tion  of  the  location  of  the  cattle  mortgaged. 

[Ed.  Notp. — For  cases  In  point,  see  voL  9, 
Cent.  Dig.  Chattel  Mortgages,  S  96.] 

8.  Saub—Bona  Fide  Pubchaskb. 

Where,  at  the  time  an  owner  of  cattle  sold 
them  to  one  under  whom  defendants  claimed,  he 
told  the  purchaser  that  the  cattle  were  mort- 
gaged to  plaintiffs*  assinior,  and  for  that  rea- 
son tbe  sale  would  be  omy  for  cash  to  pay  such 
debt  end  the  purchaser  agreed  to  pay  cash, 
bnt  manenverea  to  get  iwSBesaion,  and  Burrei>- 
titiotujj  removed  tbe  cattle  to  another  count?, 
where  they  were  afterwards  replevied,  be  was 
not  an  Innocent  purchaser  thereof. 
4,  Sams— Foreign  Judomknts— Emeor. 

Under  Const.  U.  S.  art.  4,  S  1,  requiring 
full  faith  and  credit  to  be  given  to  the  jadiciu 
proceedings  of  sister  states,  a  foreign  jad|^ 
ment  in  replevin  would  be  givoi  the  same  effect 
in  Missouri  as  if  it  had  been  rendered  a  Mis- 
souri court  having  Jurisdiction. 
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5.  Sua— Reb  Judioatx. 

Plalntlfffl,  the  anisnees  of  a  debt  lecared 
by  a  chattel  mortsafe  on  certain  cattle,  deliv^ 
ered  the  notee  and  mortgages  to  their  aBBignor 
for  collection,  and  it  brought  replevin  to  re- 
cover the  cattle ;  bnt,  on  its  attorney  stating 
that  sach  assignor  held  the  claim  for  collection 
only,  the  judge  rendered  Judgment  for  defend- 
ant for  the  valne  of  the  cattle  replevied.  Beld, 
that  sach  Judgment  was  not  res  judicata  of 
plaintiffs'  right  to  the  cattle  or  their  proceeds. 

6.  SaMI  —  JUDOUlEIfTB  —  EMFOBCEMElfT— IN- 
JUNCTION. 

Plaintiffs,  being  the  holder*  of  mortgages 
on  certain  cattle,  delivered  them  to  their  as- 
signor for  collection;  and  in  replevin,  brought 
In  the  name  of  anch  assignor,  plamtiffs  procured 
a  bond,  and  agreed  to  indemnify  the  anretiea. 
The  cattle  were  sold  after  being  taken  under 
the  writ  for  $4,S00,  but  Judgment  waa  render- 
ed against  the  plaintlffii'  assignor.  In  the  re- 
plevin suit  for  $6,000,  the  value  of  uie  cattle,  on 
the  ground  that  i>laiiitiffs'  assignor  had  no  ca- 
pacity to  maintain  replevin,  which  judgment 
was  subsequently  acauired  without  considera- 
tion by  defendants,  wno  had  purdiaaed  the  cat- 
tle from  a  fraudulent  vendee  of  the  mortgagor 
under  a  title  subsequent  to  the  mort^gea. 
Held,  that  the  judgment  against  plaintifb*  as- 
signor in  the  replevin  suit  represented  the  cat- 
tle, and  that  ptaintifFa,  being  entitled  thereto, 
were  entitled  in  equity  to  an  injunction  re- 
straining defendants  from  enforcing  such  Judg- 
ment. 

Appeal  Olrcult  Ooort,  Bndianau 

County;  A.  M.  Woodson,  Judge. 

Suit  by  Milton  Tootle  and  othera  against 
B.  J.  Buckingham  and  otbm.  From  a  decree 
In  favor  of  plalntUTa  for  leM  tban  tbe  relief 
demanded,  cwtaln  def»daDti  and  tbe  plain- 
tiffs  appeal  Affirmed. 

JohiUKm,  BuA  is  Btrlngfellow,  for  appel- 
lants. 

R.  A.  Brown  and  Scarrltt,  Griffltb  &  Jones, 
for  respondents,  cited  Snorgrass  v.  Moore,  30 
Mo.  App.,  loc.  cit.  23S;  Bell  v,  Hoagland,  16 
Mo.  360;  Bickerson  t.  City,  58  Mo.  d;  Sprald- 
Ing  V.  Conway,  61  Mo.  51;  Baldwin  v.  David- 
son, 139  Mo.  lUk  40  B.  W.  76B.  61  Am.  St 
Bep.  460. 

VALLIANT,  J.  This  Is  a  suit  In  equity, 
aimed  to  adjust  the  claims  of  the  plaintiffs 
in  a  controversy  growing  out  of  certain  cat- 
tle transactions  In  Kansas.  The  subfitantial. 
facts  stated  In  tbe  petition  are  as  follows; 
The  plaintiffs,  as  partners.  In  November, 
1808,  acquired  by  purchase  from  one  of  the 
defendants  (the  Bobart  Commisalou  Com- 
pany), for  a  valuable  consideration,  certain 
negotiable  promissory  notes,  secured  by  two 
chattel  mortgages  covering  243  head  of  cat- 
tle in  Kansas.  Tbe  notes  and  mortgages 
were  made  by  one  Curtis,  who  was  then  the 
owner  of  the  cattle,  dated  November  5,  1898, 
and  the  mortgages  were  duly  roistered  as 
required  by  the  laws  of  Kansas.  Afterwards, 
on  November  18, 1898,  In  breach  of  tbe  condi- 
tion of  the  mortgages,  Curtis  sold  and  de- 
livered 200  bead  of  the  cattle  to  one  Olllett, 
who,  wlthotit  consideration,  delivered  them 
to  one  Buckingham,  who  removed  them  to 
another  county  in  Kansas,  to  wit,  Wabaun- 
see county.  The  plaintiffs,  on  learning  of  tbe 


breach,  delivered  tbe  notes  and  mortgages  to 

the  Bobart  Company,  from  whom  they  had 
purchased  them,  for  the  purpose  of  suit  and 
collection.  The  Bobart  Company  wait  to 
Kansas  and  instituted  an  action  of  replevin 
In  Its  own  name  against  Buckingham  In 
Wabaunsee  county,  based  on  tbe  mortgages, 
to  recover  possession  of  tbe  200  bead  of  cat- 
tle. The  Kansas  law  required  tbe  plaintiff 
In  such  suit  to  give  bond  with  resident  secu- 
rity, and.  to  meet  this  requirement,  the  plain- 
tiffs In  this  suit,  Tootle,  Lemon  &  Co.,  pro- 
cured a  correspondent  of  theirs,  resident  In 
Kansas,  to  become  the  surety,  and  agreed  to 
indemnify  him  In  tbe  matter,  wblcb  was 
done.  Under  tbe  writ  of  replevin  tbe  sher- 
iff found  and  seized  190  bead  of  tbe  cattie. 
and  delivered  them  to  the  Bohart  Company, 
who  immediately  shipped  them  to  9t  Jo- 
seph, where  they  were  sold  In  the  market 
for  $4,600  cash,  which  sum  the  Bohart  Com- 
pany placed  In  the  plaintiffs'  bask  to  tbe 
credit  of  a  suspense  account,  and  It  was  tb^e 
when  this  suit  was  filed.  Fending  the  suit 
In  Kansas  tbe  plaintiffs  In  this  .suit  discov- 
ered that  there  were  two  other  mortgage  on 
these  cattie,  prior  in  time  to  tbe  two  they 
bad  bought  from  the  Bohart  Company,  and 
In  order  to  clear  up  their  titie  tbey  bought 
those  also.  They  are  called  the  "Cooke 
Mortgages."  In  May,  1890,  the  r^levln  suit 
came  on  for  trial  In  Kansas,  and  In  his  open- 
ing statement  tbe  attorney  for  tbe  plaintiff 
said  that  tbe  plaintiff  tbe  Bobart  Commis- 
sion Company  was  not  tbe  real  owner  of  the 
notes  and  mortgages,  ftut  held  tbem  only  for 
collection,  whereupon  tbe  court  decided  that 
tbe  plaintiff  was  not  entitled  to  prosecute  the 
suit,  and  rendered  judgment  for  the  defend- 
ant Buckingham  for  the  return  of  the  cat- 
tle, or  ft>r  $6,000,  their  value.  Buckingham 
immediately  assigned  tbe  judgment  to  tbe 
Central  Savings  Bank  of  St  Jos^h  and  Its 
receiver.  On  November  14,  1896,  four  days 
before  QUlett  bongfat  the  200  head  of  cattie. 
he  executed  bis  notes  for  $8,000  to  tbe  Qll- 
lesple  Commission  Company,  and  a  mortgage 
on  these  200  head  of  cattle,  or  cattle  of  tbe 
same  description,  to  secure  the  same,  which 
notes  and  mortgage  the  Gillespie  Oompany 
transferred  to  tbe  Central  Savings  Bank. 
When  Curtis  sold  the  cattle  to  Glllett  It  was 
with  the  understanding  that  It  was  to  be  a 
cash  sale,  and  Curtis  Intended  to  use  tbe  cash 
In  payment  of  the  Bohart  mortgages  then 
held  by  the  plaintiffs  In  this  snlt;  bnt  Gll- 
lett got  possession  of  the  cattie  without  psiy- 
Ing  anything  for  them,  and  he  and  Bucking- 
ham shipped  them  to  Wabaunsee  connfy. 
After  this  suit  was  filed,  the  defendants 
Sboup,  McDonald,  Townsend,  Robinson,  and 
the  Hax  Realty  Company  purchased  Croro 
the  receiver  of  tbe  Central  Savings  Bank 
the  $6,000  Kansas  judgment  on  tbelr 

petition,  were  made  parties  dtfendants  here- 
in. The  prayer  of  the  petition  la  tiiat  the 
defendants  be  required  to  Interplead  toucb- 
Ing  their  Interest  In  tbe  cattle  or  the  pro- 
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ceeda;  that  plalntlffi  be  decreed  to  have  the 
first  rlgbt  to  tbe  fund  In  tbe  bank,  and  tbe 
benefit  of  tbe  (6,000  Kansas  Judgment;  tbat 
tbe  Bohart  Company  be  decreed  to  pay  plaln- 
tlffB  ont  of  what  It  owes  on  the  ^,000  Judg- 
xatrnt  the  balance  dae  them;  and  that  the 
other  def^dants  be  enjoined  from  attempt- 
ing to  collect  that  Judgment.  The  s^arate 
answer  of  defendants  Shoup  and  others  set  np 
tbelr  title,  as  purchasers  of  the  assets  of  the 
Cratral  Savings  Bank  from  the  receiTer.  to 
the  $6,000  Kansas  Judgment,  and  the  Ollles- 
pie  notes  and  mortgage,  and  denied  tbat  the 
cattle  involTed  In  tbe  Teplerln  suit  and  cot* 
ered  by  the  OUleqtle  mortgage  are  tb»  same 
cattle  cowed  plalntUEs*  mortgages; '  that 
th9  notes  coTored  by  the  Oooke  mortgages 
were  paid  off  and  discharged  before  they 
came  Into  plafntUts'  possesion,  and  plaintiffs 
paid  nothing  for  tbefta;  that,  it  plaintiffs  had 
any  title  to  the  cattle  In  tbe  rq;>lerln  suit, 
they  have  already  reallEed  It  accqtting  tlie 
for  which  tbe  cattle  were  sold  la  St 
Joseph,  to  whldi  sum  these  tfefeadantB  assert 
no  claim,  hot  do  assert  that  they  own  and 
are  entitled  to  collect  the  96,000  Kansas  Judg- 
ment; tbat  the  Bt^rt  Oommleslon  Com- 
panjp,  tbe  principal  in  that  judgmmt,  ie  in- 
aolTent  The  answer  also  states  that  at  the 
trial  of  the  replerln  anlt  tbe  attorney  for 
tbe  plaintiff  ba  that  salt,  in  his  opening  state- 
ment, tfM  tbat  his  client  had  no  tattrest  la 
tbe  notes  or  mortgages,  except  that  It  held 
them  for  collection  for  the  owners,  Tootle. 
Lemon  A  Co.,  and  that  apon  tbat  statemoit 
the  court  roidered  Judgment  for  the  defeaid- 
ant  BncUoSham.  Tbe  Bohart  Omnpany  flled 
an  answ«  admitting  tbe  allegationB  of  the 
petition,  and  joining  in  tbe  prayer.  Defend- 
ant Oortls  filed  an  answer  admitting  tbe 
execution  of  the  notes  and  mortgagee  to  the 
Bohart  Company  for  17,722,  and  that  they 
were  unpaid,  and  stated  tbat  as  to  all  other 
matters  In  the  petition  he  had  no  knowledge 
or  anfllclent  lnfttrmatl<ni  to  fcwm  a  belief. 
Bo^ni^iam,  who  waa  a  nonvertdoit  of  Ifie- 
soorlt  and  was  esmd  with  process  In  Kan- 
sas, filed  no  answer.  The  cause  came  on  to 
be  lieudon  tbu  pleadlivs  and  proctfs,  and  tbe 
court  rendered  a  decree  finding  the  Issues  for 
tbe  plalntlffa,  and  decreed  tbat  tbe  plaintiffs 
woe  entitled  to  the  proceeds  of  the  cattle 
sold  in  8t  Joeepb,  then  amounting  to  94,- 
890.75,  to  be  credited  on  the  Curtis  notes, 
and  were  also  entitled  to  the  Intuest  at  the 
defendants  in  the  $6,000  Kansas  judgment, 
and  enjoined  the  defendants  Shoup  and  oth- 
ers from  attempting  to  collect  that  judgment 
from  the. principal  or  his  sureties,  and  en- 
joined the  Bohart  Oompany  from  paying  tbe 
aame  to  them,  and  rendoed  jndgmoit  against 
than  for  costs.  The  decree  dismissed  the 
salt  as  to  Bnddng^um  on  the  groand  that 
■orlce  on  him  In  Kauas  did  not  bring  him 
into  court  The  defendants  Shoup  and  others 
appealed  from  the  decree  against  them,  aad 
tbe  plaintiffs  app«ded  from  so  much  <tf  the 
decree  as  dismissed  tbe  bill  as  against  Buck- 


Ingham.  We  will  consider  the  defendants* 
appeal  first,  as  that  covers  all  that  Is  ma- 
terial In  tbe  controversy. 

1.  -The  first  contention  Is  that  the  Cooke 
mortgages  were  satisfied  before  they  were 
transferred  to  the  plaintiffs,  and  tbat  plain- 
tiffs paid  no  valuable  consideration  for  them. 
That  Is  not  a  very  material  question,  be- 
cause, If  tbe  plaintiffs'  title  to  the  cattle  is 
good  by  virtue  of  the  Bohart  mortgages.  It 
is  sufficient,  since  the  notes  secured  by  those 
mortgages  are  more  in  amount  than  the 
value  of  the  cattle  Id  dispute,  and  In  that 
view  the  Cooke  mortgages  would  be  signifi- 
cant only  of  an  older  outstanding  title  until 
the  plaintiffs  had  acquired  possession  of 
them.  The  evidence  shows  that  there  were 
negotiations  between  Curtis  and  the  Bax- 
ters, on  the  one  band,  and  Cooke,  on  tbe 
other,  looking  to  a  trade  of  tbe  steers  cov- 
ered by  their  mortgages  for  a  lot  of  calves, 
and  the  terms  were  agreed  on,  but  the  terms 
were  not  carried  out  in  the  essential  particu- 
lar of  making  the  cash  payment;  that  there 
bad  been  only  ¥194  paid  on  the  $3,060  note, 
and  uothlng  paid  on  tbe  other.  The  evi- 
dence also  shows  a  consideration  for  the 
transfer,  In  the  form  of  a  release  by  the 
plaintiffs  to  Cooke  of  another  mortgage, 
which  seems  to  have  been  satisfactory  to 
him,  whatever  Its  value  to  him  may  have 
been. 

2.  It  Is  also  contended  that  the  cattle  cov- 
ered by  the  Bohart  mortgages  are  not  the 
same  cattle  tliat  were  sold  to  Gillett  and 
taken  In  the  replevin  suit  There  was  a 
gr6at  deal  of  evidence  on  this  point,  which 
we  deem  it  unnecessary  to  review  in  detail. 
After  going  through  it  all,  we  have  no  doubt 
of  the  correctness  of  the  finding  of  the  chan- 
cellor. There  was  evidence  tending  to  show 
that  at  the  time  Curtis  sold  to  Gillett  there 
were  a  large  number  of  other  cattle  of  the 
same  general  description  which  Curtis  had 
put  in  the  herd  with  those  covered  by  tbe 
Bohart  mortgagee,  which  Curtis  had  bought 
from  the  Baxters,  but  that  evidence  does  not 
show  that  the  Baxter  cattle  could  not  easily 
be  dlstlDguished  from  tbe  others.  Curtis 
could  not.  by  mixing  other  cattle  of  like 
description  with  those  he  had  mortgaged  to 
Bohart.  defeat  the  Bohart  mortgages,  either 
in  his  own  favor,  or  in  tbat  of  a  subsequent 
purchaser  under  him.  Adams  v.  Wildes,  107 
Mass.  123;  Fuller  v.  Paige,  26  111.  358,  70 
Am.  Dec.  879;  Jones  on  Chat  Mort  ft  481. 
There  la  a  misdescription  in  the  Bohart  mort- 
gages of  the  cattle  In  one  particular.  They 
are  described  aa  being  two  miles  north  of 
Dmbamf  in  Marlon  county,  Kan.,  whereas 
thv  were  nevw  In  tbat  county.  Curtis 
bou^t  tbe  cattle  from  tbe  Baxters,  and 
tbey  were  then  la  Morris  connty,  where  Oar- 
tls  and  the  Baxters  lived.  Tbe  Intention  waa 
to  move  the  cattle  to  Marion  county  to  feed, 
bat  they  had  not  been  moved  when  the  Bo* 
hart  mortgages  were  given,  and  when  the 
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sale  to  GUIett  occnrred.  In  other  respectn 
the  cattle  were  correctly  and  Bufflclently 
described.  At  the  date  of  these  transacttons 
the  statute  of  Kansas  relating  to  registra- 
tion of  chattel  mortgages  (2  Gen.  St  *Kan. 
1897.  {  1.  c.  120)  was  as  follows:  "Section 
1.  Every  mortgage  or  conveyance  Intended  to 
operate  as  a  mortgage  on  personal  property 
which  shall  not  be  accompanied  by  an  im- 
mediate delivery  and  be  followed  by  an 
actual  and  conUnued  change  of  possession 
of  tlie  things  mortgaged,  shall  be  absolutely 
void  as  against  the  creditors  of  the  mort- 
gagor and  as  against  subsequent  purcbasera 
and  mortgagees  In  good  faith,  unless  the 
mortgage  or  a  true  copy  thereof  shall  be 
forthwith  deposited  in  the  office  of  the  reg- 
ister of  deeds  In  the  county  where  the  proi>- 
erty  shall  then  be  situated,  or  if  the  mort- 
gagor be  a  resident  of  this  state,  then  of  the 
eoon^  of  which  he  shall  at  the  time  be  a 
resident"  These  Bohaxt  mortgages  were 
registered  In  cooforml^  to  the  reqnlrements 
of  that  statute  in  M<»Tl8  coimty,  which  was 
the  countr  of  the  mortgagor'a  residence,  and 
the  place  where  the  cattle  were  at  the  time, 
and  where  they  were  when  Olllett  took 
them.  Besides,  Qlllett  was  not  an  innocent 
purchaser.  OnrtlB  told  hira  while  be  was  ne- 
gotiating the  purchase  that  the  catQe  were 
mortgaged  to  the  Bohart  Cktmmlsslon  Com- 
pany, and  for  that  reason  the  sale  would  be 
only  tcx  cash  to  pay  Bohart  Qlllett  agreed 
to  pay  cash,  but  maneurered  to  get  pooKs- 
slon,  and  surr^tltloualy  removed  the  cattle 
to  Wabaunsee  cottnty*  where  tbey  were  attae- 
wards  caught  by  tbo  writ  of  replevin. 
fraudulent  scheme  la  also  shown  by  the  ftict 
tbat  four  days  before  bis  pnrdiaae  OUlett 
ezecnted  the  mortgage  to  the  Gillespie  Gom- 
pany,  which  that  concern  transferred  to  tiie 
Central  Savings  Bai^  and  which  is  the  mortr 
gage  under  which  these  defendants  now 
claim.  Under  the  drcamstances  tiae  mlsdi^ 
scrtption  as  to  location,  the  description  In 
ottier  reBi>ect8  being  ample,  wui  Immaterial. 
The  finding  of  the  chancellor  that  the  200 
head  catQe  carried  away  by  OUlett,  and 
found  under  the  writ  <tf  r^lerin,  were  cov- 
ered by  the  Bohart  mortgages,  was  In  ac- 
cordance with  the  weliAit  of  tbe  evidence. 

3.  Defendants'  next  proposition  is  that  the 
replevin  suit  In  Kansas  settled  the  whole 
controversy.  We  are  reqidred  by  our  fed- 
eral Constitution  to  give  full  faltli  and  credit 
to  the  Judicial  proceedings  of  a  sister  state. 
U.  S.  Const,  art.  4,  S  1.  We  will  thertfore 
give  to  the  Judgment  of  the  Kansas  court  in 
the  replevin  suit  the  same  force  and  ttteet 
we  would  give  It  if  it  had  been  rendered  by 
a  court  having  ]urisdl<^on  of  ttie  suit  in  this 
state.  The  court  had  Jurisdiction  to  render 
Judgment  for  defendant  If,  in  its  opinion,  the 
facts  stated  by  the  plalntifb*  attorney  in  his 
opening  statement  were  such  ttiat  tbe  plain- 
tiffs were  not  entitled  to  recovw.  Such  la 
our  law.  Pratt  r.  Conway,  148  Mo.  201,  loc. 
dt  280.  48  B.  W.  1028,  71  Am.  St  Rep.  802; 


St  Louis  V,  Babcock,  15S  Mo.  154,  56  S.  W. 
732.  And  such  seems  also  to  be  the  law  of 
Kansas.  Llndley  v.  Ry.,  47  Kan.  432,  28  Pac. 
201;  Ry.  v.  Hartman  (Kan.  App.)  49  Pac. 
109.  And  in  such  case  the  Judgment  is  not 
open  to  collateral  attack  on  tbe  su^estlon 
that  the  court  erred  in  its  opinion.  We  will 
therefore  take  this  Kansas  Judgment  at  Its 
full  face  value,  as  we  would  If  it  had  been 
rendered  by  one  of  our  own  courts.  But  It 
Is  not  the  doctrine  In  this  state  that  eveq* 
possible  Issue  that  might  have  been  tried 
under  the  pleadings  In  a  given  case  is  con- 
clusively presumed  to  have  been  tried,  and 
the  matter  become  res  adjudlcata.  Only  tbe 
matters  that  were  actually  considered  by 
the  court  are  settled  by  the  Judgment  For 
our  rulings  on  this  point,  see  cases  cited  in 
tbe  brief  for  respondents.  The  evidence 
shows  that  thtf  only  point  decided  by  the 
Kansas  court  was  that  a  mere  agent  boldlng 
tiie  mortgage  and  notes  for  collection  for  his 
principal  could  not  In  his  <nni  name  main- 
tain an  action  of  replevin  tor  the  chattels 
mortgaged.  The  record  shows  that  Tootle. 
Lenum  ft  Co.,  made  application  for  leave  to 
come  in  and  Interplead  fOT  the  cattle,  but  tbat 
their  application  was  denied.  That  ruling 
only  meant  that  Tootle,  Lemon  ft  Co.  could 
not  Utlgato  wltii  Buckingham  in  tbat  case. 
There  was  therefore  no  decision  affecting  the 
plaintiffs'  title  to  the  cattle,  and  none  affect- 
ing that  of  Bnckingbam,  except  tibat  the  Bo- 
hart Commission  Company,  who  had  no  title 
to  the  cattle,  was  not  oitltled  to  take  them 
out  of  bla  poBBOSSion.  There  was  no  adjudi- 
cation in  that  suit  of  tbe  question  of  the 
title  ta  these  plainttfls  to  tbe  catUe. 

4.  We  come  now  to  the  last  and  sertooa 
question  in  the  case;  that  is.  has  a  court  ot 
eqjalty  tbe  power  to  grant  the  plaintiffs  re- 
Ilet  a^Onst  the  c<dlectlon  of  tbe  96b00O  mw- 
eiy  Jndgmoit  in  Kansas?  Tbe  Bobart  Ooia- 
pany  is  insolvent,  but  tbxt  Judgment  Is  good 
against  the  aurettea  on  the  replevin  bond. 
These  plaintiffs  are  obliged  to  Indemnity 
those  sureties  tor  their  loss.  Therefore,  If 
tiie  defendants  collect  the  Judgment,  tliqr  in 
effect  collect  it  from  those  plaintlffSL  Vtaa 
the  whole  record  In  the  ease,  we  have  do 
besltetton  In  boldlug  that  tbe  200  liead  of 
cattle  In  question  bdonged  to  the  plalntllb 
in  this  salt,  and  that  they  were  fraodolent- 
ly  takm  away  by  the  man  nndor  whom 
these  defendants  claim.  Now,  by  an  un- 
toward conjunction  of  afbdra,  the  d^end- 
ants  are  In  a  portion.  If  left  free  to  vncnte 
their  Kansas  Judgment,  to.  In  eflCect,  make 
these  plaintiffs  pay  for  their  own  cattle;  and 
that,  too.  to  those  who  derive  their  only  tttle 
from  the  man  who  fraudulently  deprived  the 
plalntUb  M  tiie  cattle.  It  cannot  be  said 
that  thoe  was  any  fraud  p^petrated  In  tbe 
concoction  of  the  Judgment,  becanae  that 
Judgment  fell  upon  tbe  defendant  in  that 
case  without  any  action  on  bla  par^  The 
only  activity  displayed  by  bim  was  in  tbs 
tranafetMiceof  Itafterltwurendraed.  Tbt 
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plalntlffli  bare  ■klUfnlly  woren  Into  th^ 
bill  the  IdeB  that  they  are  Invoking  the  power 
of  the  comt  of  equity  to  trace  their  cattle 
Into  the  money  which  they  were  a^d  In 
St.  Joaeph,  and  which  they  bring  Into  court 
as  a  trust  fund  at  the  subject  of  the  litiga- 
tion. But  the  defendants  Just  as  altilUully 
decline  that  issue  by  disclaiming  any  Interest 
in  that  fond.  They  are  perfectly  willing  for 
the  plaintiffs  to  have  tliat  mon^,  and  only 
ask  that  th«y  be  let  alone  to  collect  their 
Kansas  Judgment  according  to  its  tenor  and 
effect  That  is  the  point  in  the  casst  If 
equity  la  powerless  in  the  premises-^  it 
L-annot  restrain  tiie  defatdants  In  tiie  oollee- 
tlon  at  that  Judgment— then  Justice  Is  de- 
feated In  ttUs  case  by  the  forms  of  law.  In 
tlie  exercise  of  Its  Jurisdiction  to  restrain  a 
party  in  the  collection  of  a  Judgment  at  law 
on  the  ground  of  frauds  the  equity  court  has 
always  held  that  It  would  consider  only  the 
charge  of  fraud  In  obtaining  the  Judgment, 
not  of  fraud  in  the  cause  of  action,  or  fraud 
In  the  form  of  pecjory  In  the  evidence  by 
which  it  was  established;  and  the  reason 
glren  was  that  the  law  court  which  tried 
the  case  was  competent  to  Judge  If  there  was 
fraud  In  the  cause  of  action  or  perjury  In 
the  evidence.  This  is  not  a  cause,  however, 
in  which  the  plalntlflfe  are  assailing  the 
Judgment.  It  Is  a  case  in  which  the  Judg- 
ment stands  in  the  place  of  the  cattle,  and 
parties  who  are  not  entitled  to  the  cattle 
are  in  position,  if  left  alone  at  law,  to  en- 
force It  against  those  to  whom  the  cattle 
rightfully  belong.  Sap[>oae  the  cattle  had 
been  kept  In  Kansas  to  abide  the  Judgment 
in  the  replevin  suit,  and  when  the  Judgment 
was  rendered  they  had  been  turned  over  to 
Bncklngbam,  and  he  bad  turned  them  ovra 
to  these  defendants;  Is  there  any  doubt  but 
that  these  plaintiffs  conld  have  recovered 
them?  But  th^cattle  were  not  left  there— 
they  were  shipped  away  by  Bohart— and 
there  Is  nothing  left  In  Kansas  to  represent 
them  but  the  $6,000  Judgment  Is  not  that 
Judgment,  therefore,  In  the  eye  of  equity,  the 
cattle?  If  the  cattle  had  been  put  Into  the 
possession  of  the  sureties  on  the  replevin 
bond  In  Kansas  to  hold  for  their  indemnifi- 
cation, and  if,  when  the  Judgment  was  ren- 
dered, they  had  delivered  the  cattle  to  Buck- 
ingham In  satisfaction  thereof,  the  plaintiffs 
In  this  suit  could  have  recovered  them  from 
him  In  an  action  at  law,  or,  if  the  plain- 
tiffs could  have  shown  that  delivery  to  him 
would  Jeopardize  their  remedy  at  law.  they 
might  have  had  direct  relief  In  eqnl^.  And 
in  such  case,  If  the  sureties  liad  made  way 
with  the  cattle,  so  that  they  did  not  have 
them  to  respond  to  the  Judgment,  and  had 
jiald  that  money  alternative,  the  plaintiffs 
could  have  recovered  the  amount  from  him. 
or  before  each  payment,  upon  a  showing 
that  be  was  insolvent,  could  have  enjoined 
the  payment  to  him.  Thus,  In  any  view  of 
the  case,  the  money  Judgment.  In  the  ab- 


sence of  the  cattle,  Is  the  alternative  of  the 
cattle.  And  the  defendants  stand  In  no  bet- 
ter light  than  Buckingham,  under  whom  they 
claim,  stood.  The  Judgment  was  transferred 
to  the  Central  Savings  Bank  to  secure  the 
old  debt,  and  without  present  con^deratlon. 
and  these  defendants  bought  the  assets  of 
the  bank  after  this  suit  was  begun.  The 
fact  tliat  these  cattle  were  shipped  from 
Blansas  by  Bohart,  and  sold  In  St  Joseph, 
and  the  mon^  paid  Into  the  plaintiffs*  bank, 
does  not  make  the  situation  different  from 
what  it  would  have  been  If  the  cattle  w 
their  price  had  never  come  Into  the  plain- 
tiffs* hands,  because.  If  they  have  that  Judg- 
ment to  pay  In  Kansas  it  means.  In  effect, 
turning  the  money  they  have  received,  and 
more  besides,  over  to  these  defendants, 
Buckingham's  assignees. 

Our  conclusion  Is  that  the  Kansas  Judg- 
ment represents  and  stands  tor  cattle, 
and  as  these  plaintiffs,  as  against  these  de- 
fendants, would  be  entitled  to  the  cattle,  so 
they  are.  entitled  to  that  Judgment,  and  de- 
fendants have  no  right  to  collect  It 

As  to  the  plaintiffs'  appeal,  there  Is  no 
necessity  to  discuss  It  Since  it  conclusive- 
ly appears  that  Bu<ftlngham  has  sold  all  of 
his  Interest  to  these  other  defendants,  a 
Judgment  against  bim  would  be  of  no  con- 
sequence. 

The  Judgment  of  the  dicuit  court  Is  af* 
firmed.  All  coneor. 


ROLUDS  «t  nx.  V.  MISSOURI  FAC  BT.  00. 
(Supreme  Court  of  Bfissouri.   June  1,  180B.) 

1.  IifFAirrB  —  InrAHT  Snx  Jirais— Question 
roB  JUBT. 

The  qnwtion  whether  a  child  was  inl  Juris 
Is,  when  the  evidence  is  all  one  way.  and  such 
that  there  can  be  but  one  answer,  a  question 
tor  the  court,  bat  otherwise  It  1>  for  the  Jury. 

2.  Sahb—Evidehce. 

In  sn  action  for  the  death  of  an  eight  year 
old  diild  killed  at  a  railroad  crossing,  heldy  that 
the  qaeatioo  whether  the  diild  was  sni  Juris 
was  one  for  the  Jury. 

In  Bana  Appeal  from  Circuit  Court  John- 
son County ;  Wm.  1^  Jarrott.  Judge. 

Action  by  O.  W.  Hobnee  and  wife  agahist 
the  Missouri  Pacific  Hallway  Company. 
From  a  Judgment  in  favor  of  defendant, 
plaintiffs  appeal.  Reversed. 

The  following  is  the  opinion  of  VAL- 
LIANT.  J.,  In  Division  No.  1: 

"Plaintiffs  are  husband  and  wife.  Their 
diild,  eight  years  old,  was  struck  and  killed 
by  a  kKXMnotlve  engine  drawing  a  passra- 
ger  train  on  deftfidant's  road  at  the  crossing 
of  Warren  avenue.  In  the  city  of  Warrens- 
burg.  The  petition  cliarges  n^ligence  on 
the  part  of  defendant's  servants  In  charge  of 
the  engine,  in  this:  that  they  failed  to  give 
a  signal,  by  bell  or  wlilstle,  of  the  approach 
of  the  train;  that  they  saw,  or  by  the  exer- 
cise <tf  Mdinary  care  would  have  seen,  the 
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(dilld  In  a  position  of  daoiser  In  time  to  have 
avoided  tbe  accident  by  the  use  of  ordlnaxy 
care,  yet  fftlled  to  do  so.  The  answer  was  a 
general  denial,  and  three  affirmatlTe  pleas: 
Vint,  negligence  on  the  part  of  those  having 
charge  of  Qie  boy.  In  *pwmlttls«  falm  to  un- 
necessarily go  OTor  defendant* >  track  at  tbe 
time  and  place  of  tbe  accident,  well  knowing 
that  def^idantfs  trftln  was  dne  to  pass  about 
that  time*;  second,  .n^Ugence  of  the  child 
hlms^  In  'undertaking  to  ooss  defendantfs 
track  while  the  train  was  In  plain  view,  and 
known  by  him  to  be  approaching  said  cross- 
ing*; third,  that  the  child  knew  that  tbe 
train  was  coming,  and  deliberately  waited 
imtll  It  was  within  a  short  distance  of  blm, 
and  then  re^essly  attempted  to  cross  im- 
mediately in  front  of  llie  engine.  Reply,  gen- 
eral denial 

"The  evidence  on  the  part  of  tbe  plaintlfES 
tended  to  show  as  follows:  Defmdant^s  rail- 
road nms  east  and  west  throng  Warrou- 
bntg,  whi<A  Is  a  dty  itf  the  third  class.  War* 
ren  avenue  ctobbob  tiie  railroad  at  right  angles 
In  a  thickly  populated  part  of  the  dty.  The 
passmgw  station  and  side  trade  of  defend- 
ant are  Just  east  of  Wanrw  avoiue.  ^nie 
train  in  qneetlon,  headed  east,  approached 
the  Warren  avenue  crossing  from  the  west, 
running  taat  The  child  at  the  same  time, 
headed  north,  approached  the  csoestaig  from 
the  sonflv  running  ^ong  the  east  sidewalk 
of  Warren  avoiue.  The  eaiglne  and  the  child 
reached  tiie  point  of  oosslng  at  the  same  In- 
stant The  diild  was  struck  by  the  cow- 
catcher or  ttie  pilot  b«im,  and  was  killed. 
The  mglne  stopped  150  feet  east  of  tbe  croas- 
Ing.  The  dilld  and  his  brothw,  who  was  one 
year  older,  lived  with  their  grandmother  on 
Warren  av«iue,  south  of  the  railroad,  tbey 
went  to  school  every  day.  Hieir  road  to 
and  from  school  was  across  this  tradt.  They 
were  therefore  familiar  with  tbe  locatitm. 
Thdr  grandmother  and  their  teacher  bad 
frequently  warned  them  to  be  careful  to  look 
out  tap  trains  when  they  nossed  ttie  track. 
On  this  day  the  two  brothers  were  going 
niMrtb  along  tbe  east  side  of  Warren  avenue, 
Btertlng  from  a  pcdnt  270  fleet  south  of  tb» 
railroad.  Tb^  were  runnhwr-the  eldar  In 
the  lead.  Tbe  elder  got  safely  across,  but 
barely  escaped,  while  the  younger  was  rtruck 
and  killed.  There  was  a  freight  train  stand- 
ing on  a  side  track  Just  east  of  the  erosslng, 
'with  steam  on  and  puffing,*  and  tbe  attention 
of  the  boys  was  attracted  to  It  as  they  ran 
along:  The  passenger  train  trcaa  the  west 
approached  tbe  crossing  at  a  swift  speed, 
without  giving  any  signal  by  bell  or  whistle. 
Tttt  last  signal  ^ven  was  at  the  Pt  Scott 
crossing,  a  quarter  of  a  mile  west  of  War- 
ren avenue.  Tbe  situation  was  such  that  the 
engineer  would  have  seen  the  boys  if  he  had 
looked  at  any  time  while  he  was  traversing 
a  distance  of  500  or  700  feet  before  reaching 
the  crossing,  when  they  were  from  130  to 
ISO  feet  of  it,  and  they  would  have  seen  tbe 
locomotive  If  they  had  looked  when  th^  and 


tbe  locomotlTe  wore  within  flw  same  relative 
dlstamm  There  was  no  evfdenee  tmdlng  to 
show  that  this  child  saw  the  train  coming, 
but  he  would  have  seen  It  U  be  had  taken 
the  precaution  to  look  In  flut  direction.  He  | 
was  tbwefwe  guilty  of  negligence  If  a  child 
of  bis  matorl^  or  lack  of  matortty  Is  eha^e-  i 
able  with  ne^Igence.  ' 

"At  the  close  of  the  plalntUfS*  avldace  the 
court  Instructed  the  Jury  to  find  t(x  tbe  de- 
fondant  From  the  Judgment  on  tbe  voUd 
rendffiOd  In  otmfbrmtty  to  ttnt  Instmctloa 
the  plalntUh  appeal. 

''It  Is  unnecessary  to  set  out  tbe  testtmony 
at  more  length  or  In  more  detail  What  is 
above  stated  tends  to  show  that  defendant's 
servants  In  charge  of  the  locomotive  were 
gnlltr  of  negligence  In  failing  to  give  the 
lAffuA  required  by  law,  and  It  pointe  to  tbat 
negligence  as  the  proximate  cause  of  the 
aeddmt  It  also  tends  to  sbow  ttat  tbe  oi- 
gtneer,  seeing  the  childreo  running  Into  peril, 
aiming  as  If  to  etoss  In  fnmt  of  the  train, 
eonld  have  averted  tbB  aoddent  by  stopping 
tbe  fraln,  at  lewt  Iv  aoonding  tbe  wtalstla 
It  also  tends  to  sbow  coidnct  m  tbe  patrt  of 
the  deceased  child  that  would  have  joatilled 
tbe  oourt  In  giving  the  InstmctlaB  given,  oa 
the  tbetwy  of  contrlbntwy  ne^lgino^  If  It 
bad  been  the  conduct  of  a  person  of  mature 
yean.  This  ctmdoct  w  Qie  part  of  tbe  de- 
ceased dilld  affects  the  plaintiffs'  case  baaed 
as  well  on  one  of  the  charges  of  negligence 
spedfled  In  tbe  petition  as  on  tbe  other,  if 
It  affects  It  at  all.  Running  on  or  in  dan- 
gerous proximity  to  tbe  railroad  track  with- 
out locAlng  or  wttbout  heeding  was  an  act 
whidi  united  with  tbe  negligence  of  tbe  en- 
gineer to  produce  the  result  and  altbongh. 
aa  a  general  rule,  the  engineer,  when  be  saw 
a  person  running  tomurda  tbe  tra^  had  a 
r^bt  to  presume  that  Ibat  pefson  wonld  use 
bis  eyes  and  see  tbe  train,  mA  atop  to  let  It 
pass,  yet  It  be  could  aee,  from  tbe  size  of  tbe 
pwson  ^proacblng,  tbat  It  was  a  diUd  too 
young  to  be  counted  on  to  ezerdae  the  re- 
quired discretion,  he  had  no  right  to  act  on 
that  presumption.  The  main  question*  there- 
fore. In  this  case,  Is,  was  this  ddld  of  suffi- 
cient maturity  to  be  held  accountable  fur  his 
Imprudent  act  u  for  contributory  negli- 
gence? A  question  of  this  kind  Is  sometlmeM 
one  of  fact  and  sometimes  one  ot  lav.  If 
the  facte  are  such  that  reasonable  m&t  can- 
not differ  In  opinion  about  them.  It  is  a  ques- 
tltm  ot  law  for  the  court  to  dedde;  but  If 
reasonable  mm  might  readi  dUtermt  oon- 
dtiBions  on  tbe  fticts,  then  it  becmnea  a  qnes- 
tion  whidk  tbe  court  sliould  submit  to  tbe 
jury.  In  this  case  the  court  totik  tt  to  be  a 
question  of  law,  and  ao  dedded  It  We  have 
said  tb&t  It  Is  sometimes  a  question  of  Act 
and  sometimes  tt  question  of  taw;  and  su^  Is 
the  form  of  expression  frequently  used  by 
law  writers  on  this  subject  i^  >  certain 
sense  It  Is  correct  Strictly  Q>eaklng;  bow- 
ever,  the  question  of  whethtf  a  child  la  old 
enough  to  be  held  respcmalble  ftxr  bla  ooo* 
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dac^  as  ftff  contrlbut«^  nesllgence,  Is  al- 
ways a  questton  of  fact,  appealing  to  common 
sense,  rather  than  to  the  Kience  of  law*  for 
an  answer.  Bat  what  the  avldaice  Is  all  one 
way,  and  snch  that  there  can  be  but  one 
answer  to  the  question,  the  conrt  should  de- 
cide it  wlthont  submitting  It  to  the  jury. 

"This  case  Is  therefore  reduced  to  this 
question:  Was  it  bo  manifest  that  this  child 
was  of  an  age  and  attainments  sofBcient  to 
understand  and  appreciate  the  cmsequences 
of  his  Impmdence  that  there  coold  be  no  two 
honest  and  reasonable  Qplnl<»iB  about  it?  If 
yea,  the  Judgment  was  right;  if  nay,  it  was 
wrong,  lliere  is  little  if  any  difference  of 
<^inl<m  anumg  law  wrlten  on  this  subject, 
and  not  much  diflermce  In  the  fonas  of  es- 
presBlon  in  stating  opinions.  In  7  Am.  & 
Eng.  Ency.  L.  (2d  Ed.)  p.  4!0S,  and  following, 
It  Is  said:  Thus  what  would  be, ordinary 
care  for. one  person  might  be  culpable  negli- 
gence In'  another,  and  conduct  whl^  on  the 
part  of  a  perscm  of  full  age  and  average 
capacity  wonld  be  held  contributory  negli- 
gence, as  a  matter  of  law,  mls^t  be  ordinary 
care  in  a  dilld  of  tender  years.  Hence  it 
ftillows  that  chlldrai  so  young  as  to  be  non 
sul  Juris  cannot  be  guUty  of  contributory 
n€«lig«M!&  And  childrat  who  baTe  attained 
an  age  where  Vu^  are  not  wholly  Irrespon- 
sible are  not  rcQulred  to  exercise  the  same 
care  and  prudence  that  would  be  demanded 
of  an  adult  similarly  situated,  but  only  the 
cnre  of  a  diild  of  equal  age,  and  cvdinary 
childish  care  and  prudence^  And  eren  when 
a  child  has  reached  years  of  discretion,  and 
become^  as  a  matt«  of  law,  responsible  for 
his  conduct,  BO  higher  degree  of  care  will  be 
expected  of  him  fium  Is  usually  exerdsed  by 
persons  of  similar  age.  Judgment  and  ex- 
perloice.  •  *  •  And  conversely  a  much 
higher  grade  of  care  and  watdifulness  must 
be  exfflrdsed  to  avoid  injmlng  children  than 
would  constitute  ordinary  care  towards  an 
adult;  that  is,  what  Is  ordinary  care  to- 
wards an  adult  of  fnll  capacity  may  be  cul- 
pable negligence  towards  a  child.  As  the 
stfindard  of  care  thos  varies  with  the  age, 
capacity,  and  experience  of  the  child,  It  Is 
usually,  if  not  always,  where  the  child  Is 
not  wholly  IrreqKmsIble,  a  question  of  fact 
for  the  Juzy  wbethw  a  <ddld  exorcised  the 
ordinary  care  and  prudotce  of  a  diild  slm- 
Itarly  situated;  amd.  If  snch  care  was  «nr- 
dsed,  a  recovery  can  be  had  for  an  Injury 
ncflSigODtly  inflicted,  no  matter  how  far  the 
care  used  br  the  child  falls  short  of  the 
standard  which  the  law  exacts  for  deter- 
mining what  Is  ordinary  care  in  a  person  of 
full  age  and  capacl^/  Beach  on  Gontrlb. 
Neg.  I  117.  saya:  *•  ♦  •  It  Is  a  question 
of  capacl^,  and  it  has  been  found  a  very  dif- 
ficult question,  and  has  been  In  many  courts 
a  very  fruitful  source  of  controversy,  as  to 
what  age  Is  saffldent  to  constitute  an  Infant 
flul  Juris.  Unless  the  child  is  exceedingly 
yonng,  It  Is  usually  left  to  the  Jury  to  de- 
termine the  measure  of  care  required  of  the 
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particular  child  in  the  actual  drcumstances 
of  the  case.  .  Where  there  Is  no  doubt  as  to 
the  capacity  of  the  child,  at  one  extreme  w 
ttie  other,  to  avoid  danger,  the  court  will  de- 
cide It  aa  a  matter  of  law.  Thus  oourto  have 
held,  as  a  matter  of  law,  chlldroi  of  various 
ages  flrom  one  year  and  five  months  to  seven 
years  non  sni  Juris.'  The  author  then  goes 
on  to  discuss  the  subject  of  negligence  of 
parmtB,  or  of  persons  In  loco  paroitis,  Im- 
pnteble  to  the  Infant;  discussing  Hartfleld 
V.  Roper,  21  Wend.  615,  84  Am.  Dec.  278, 
and  cases  that  have  followed  it,  holding  that 
where  the  Injury  to  the  child  is  the  result 
of  the  negligence  of  the  detendant,  combined 
with  ttiat  of  the  parents,  the  plaintiff  cannot 
recover.  One  of  the  pleas  of  the  defendant  in 
this  case  Is  based  on  lliat  tbeoiT<  1  Thomp. 
on  Neg.  I  448,  says:  The  question  whethor 
in  a  particular  case  an  iojured  child,  not 
wholly  Irresponsible,  exaOaet  the  care  and 
caution  usually  looked  for  in  otbee  dilldren 
of  like  age  and  capacity,  is  generally  for  the 
Jury.'  Amoi^t  the  cases  dted  by  that  text- 
writer  Is  Burger  v.  By.,  112  Ho.  238,  20  8. 
W.  480.  84  Am.  St  Bep.  879^  which  was  the 
case  of  a  boy  nine  years  and  toi  months  oM, 
of  whom  it  was  said  by  Ola  court:  'It  must 
be  omceded  that^  fw  a  boy  of  his  age,  plain- 
tiff was  shown  to  possess  unusual  capacity. 
*  *  *  It  may  also  be  conceded  that  the  act 
of  plalntUt  when  measured  by  the  standard 
applied  to  an  adult  person  of  ordinary  pru- 
dence, WM  a  negligent  act'  Judge  Macfar- 
lan^  speaking  In  that  case  for  Uie  court  (loc. 
dt  249,  20  S.  W.  489,  84  Anu  8t  Bep.  879), 
said:  *A  boy  may  have  all  the  knowledge 
of  an  adult  respectli«  the  dangws  which  will 
attend  a  particular  act  but  at  the  same  time 
he  may  not  have  the  prndmce,  Oiougbtful- 
ness,  and  discretion  to  avoid  them  which 
are  possessed  by  the  orUnarlly  prudnt  adult 
person.  Hwce  the  rule  is  believed  to  be  rec- 
ognised In  all  Uie  courts  at  tim  country  that 
a  child  Is  not  negligent  If  he  exercises  that 
degree  of  care  which  under  like  circumstan- 
ces would  reasonably  be  expected  of  one  of 
his  years  and  capadty.  Whether  he  used 
such  care  in  a  particular  case  la  a  question 
for  the  Jnry.  Beach  oa  Contributory  Negli- 
gence, f  117;  Eswln  v.  Ballroad,  86  Mb.  290, 
9  S.  W.  S77;  OTlaherly  v.  Ballroad,  4B  Mb. 
70, 100  Am.  Dea  843;  Plumley  r.  Blrg^  134 
Mass.  B7,  26  Am.  Bep.  645;  Mdbu  v.  Dodge, 
88  yna.  800,  20  Am.  B^.  6;  Railroad  v. 
Young,  81  Oa.  397,  7  S.  E.  912,  12  Am.  St 
R<^  32a'  That  is  the  doctrine  of  this  court, 
amiounced  in  many  other^  decisions.  Spil- 
lane  V.  B.  R.,  185  Mo.  414,  87  a  W.  198^  58 
Am.  St  Rep.  680;  Buschenberg  v.  B.  B.,  161 
Mo.  70,  61  B.  W.  626;  Gampb^  v.  By.,  175 
Mo.  161.  75  B.  W.  86.  If  the  law  Is  correctly 
stated  In  the  quotations  from  the  above 
named  text-writers,  and  In  our  own  decisions 
above  cited  on  this  subject,  how  can  we  aay 
that  the  court  was  Justified  In  refusing  to 
submit  this  question  to  the  Jury?  Is  It  not 
a  question  on  which  there  mlg^t  be  an  honest 
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difference  of  opinion  among  reasonable  men? 

"The  learned  counsel  for  respondent  refers 
to  the  fact  that  this  child  bad  been  going  four 
years  to  school.  If  so,  he  must  have  com- 
menced at  the  age  of  four  years,  for  be  was 
only  eight  when  the  accident  occurred.  But 
can  the  court  say  with  certainty,  as  a  matter 
of  law,  that  In  those  four  years  he  had  learn- 
ed prudence?  It  Is  also  argued  that  the 
child's  grandmother  and  teacher  had  often 
warned  him  of  the  dsngcr  In  crossing  the 
railroad,  and  therefore  he  was  not  Ignorant 
of  the  danger.  But  as  above  Quoted,  this 
court  has  said:  'A  boy  may  bare  all  the  knowl- 
edge of  an  adult  respecting  the  dangers  which 
will  attend  a  particular  act,  but  at  the  same 
time  he  may  not  have  the  prudence,  thought- 
fulness,  and  discretion  to  avoid  them.*  The 
argument  for  resi)ondent  on  this  point  might 
even  lead  some  minds  to  the  opposite  conclu- 
sion to  which  It  has  led  the  counsel  for  re- 
spondent. The  teacher  and  the  grandmother 
had  better  opportunity  to  know  the  boy  and 
know  his  capacity  than  did  the  trial  court, 
yet  they  seem  to  have  apprehended  that  he 
did  not  have  sufficiently  mature  judgment  to 
avoid  this  very  danger,  and  they  showed  their 
anxiety  for  his  safety  by  warning  him.  If  he 
bad  heeded  the  warning,  he  would  not  have 
run  Into  the  danger,  but  do  children  always 
heed  warnings?  Or  can  we  say  with  the  cer- 
tainty of  law  that  when  a  child  has  been 
warned  of  a  danger  he  Is  as  to  that  danger 
like  a  person  sui  juris?  One  of  tBe  pleas  of 
defendant  is  that  the  parents  were  negligent 
In  allowing  the  child  to  go  on  the  street  across 
the  track  unattended.  That  plea  looks  both 
ways.  If  he  was  too  young  to  be  allowed  to 
go  out  on  the  street  by  himself,  he  was  not 
of  sufGclent  maturity  to  be  adjudged,  as  a 
matter  of  law,  chargeable  with  contributory 
negligence;  and,  if  he  was  of  sufficient  matu- 
rity to  be  BO  adjudged,  then  bis  parents  were 
not  negligent  In  allowing  him  to  go  out  on  the 
street  alone.  It  Is  therefore  a  proposition  on 
which  even  the  defendant's  pleading  suggeste 
a  doubt,  and  Invites  a  verdict  on  the  fact. 

"Another  one  of  defendant's  arguments  is 
that  the  child  knew  the  train  was  coming, 
saw  It,  and  yet  jumped  right  In  front  of  it 
In  one  of  its  pleas  the  defendant  says  the 
child  saw  the  engine  coming,  purposely  wait- 
ed until  It  got  close  to  him,  and  then  reck- 
lessly ran  in  front  of  It.  Much  stress  Is  laid 
on  that  argument  in  respondent's  brief.  But 
that  also  is  liable  to  lead  some  minds  to  a 
conclusion  the  opposite  to  that  for  which  it 
is  advanced.  There  Is  nothing  to  suggest  a 
suspicion  that  the  child  wanted  to  commit 
suicide.  If,  therefore,  as  the  learned  counsel 
think,  he  saw  the  train  coming,  waited  until 
It  was  close,  and  then  tried  to  beat  It  over 
the  crossing,  rushing  headlong  and  heedlessly 
into  imminent  danger,  his  act  was  very  sug- 
gestive of  a  lack  of  that  prudence  which  we 
would  expect  to  be  shown  by  a  person  old 
enough  to  take  care  of  himself.  If  the  evi- 
dence justifies  the  Inference  that  the  coimsel 


for  resiwndent  draws,  we  could  accomtt  fcr 
the  act,  If  it  were  committed  by  a  person  of 
mature  years  and  good  sense,  only  oa  the 
ground  of  intentional  suicide ;  but  when  com- 
mitted by  a  child  It  suggests  only  a  la^  of 
understanding  of  the  danger,  or  a  lack  of 
such  prudence  as  comes  only  with  years. 

"In  what  is  above  said  we  have  not  Intend- 
ed to  express  any  opinion  on  the  question  of 
fact,  but  only  to  show  that  It  is  a  question  of 
fact  about  which  there  may  reasonably  be 
dltTerences  of  opinion,  and  It  Is  a  question 
that  ought  to  have  been  submitted  to  the  Jury. 
The  court  erred  In  giving  a  peremptory  In- 
struction to  find  for  defendant 

"The  judgment  Is  reversed,  and  the  cause 
remanded  to  be  retried  according  to  the  law 
as  herein  expressed. 

"BEACB,  C.  J.,  concurs.  MARSHALL,  J., 
dissents.'  LAMM,  J.,  not  sitting.  A  majority 
not  concurring,  the  cause  is  transferred  to 
the  court  in  banc." 

O.  Ij.  Houts  and  Ohas.  B.  Hwrow,  for  ap- 
pellants.  R.  T,  Bailor,  for  respondent 

PER  CURIAM.  The  foregoing  opinion  by 
VALLIANT,  J.,  In  Division  No.  1,  is  adopted 
as  the  opinion  of  the  court  In  banc  BRACE. 
0.  J.,  and  OANTT,  LAMM,  and  TALLIAJ«T. 
JJ.,  concur.  MARSHALL  and  FOX.  JJ.,  dla- 
sent  BURGESS,  J.,  not  sitting. 


FIDELITY  ft  DEPOSIT  00.  OF  UABT- 
LAND  V.  SOHUGHMAN  at  al. 

(Supreme  Court  oi  HiMoari,  IMvislon  No.  1. 
June  IB,  1906.) 

1.  JimOlCBNTa  —  CORBEOTION  —  POWB  Ot 

Supasn  CouBX. 

Under  Rev.  St  1899,  c  8,  art  9,  |  796,  piD- 
viding  that  judgments  shiall  not  tw  set  adoe  for 
irregularity  on  motion,  unless  such  motion  be 
made  within  three  years  after  the  term  at  which 
judgment  was  rendered,  the  Supreme  Court  will 
not  ordinarily,  on  writ  <d  error,  direct  the  cot- 
rection  of  the  iadgment  If  no  steps  to  that  end 
have  been  taken  in  the  trial  court  bat  win  do 
BO  where  the  writ  of  error  was  sued  out  within 
one  year  after  the  judgment  and  at  the  time  of 
hearing  more  than  three  years  have  elapsed  aft- 
er the  term  at  which  the  Judgment  was  render- 
ed, so  that  otherwise  the  plaintiff  In  error  would 
be  without  remedy. 

2.  Bonos  —  JuDOMXHT  —  SnounxT  n»  Fon- 

THBB  BBBACHES. 

Under  the  express  proviHiona  of  Bev.  St 
1899,  c.  6,  art  1,  8  473,  a  judgment  for  th«  pen- 
alty of  a  bond  securing  the  perfiermance  of  cov- 
enants should  provide  that  it  sBall  stand  aa  n- 
curity  for  former  breeches,  and  it  is  error  to 
provide  that  npon  payment  ot  the  damages  al- 
ready accrued  the  judgment  shall  be  satisfied. 

[Ed.  Note. — ^For  cases  In  point  see  voL  8, 
Cent  Dig.  Bonds,  1 2S3.] 

Error  to  St  Louis  drcnit  Conr^  BYanklln 

Ferris,  Judge. 

Action  by  the  Fidelity  ft  Deposit  Company 
of  Maryland  against  Gustams  Schnchman 
and  others.  There  was  judgment  for  plain- 
tiff for  part  of  the  relief  demanded,  and  li 
brings  error.  Revised. 


Digitized  by  Google 


FIDELITY  A  DEPOSIT  CO.  t.  SCHUCHMAN. 


627 


Bobt  L.  HcL&rao,  for  plaintiff  In  error. 
Banilar  &  Fauntlero^,  tor  defendant  In  error. 

MABSHAIJj,  J.  TblB  iB  a  proceeding  in 
equity  for  the  correction  and  reformation  of 
a  cwtaln  IndemnUyinc  bond  for  |20,000,  giv- 
en b7  the  defendant  Scbncbman  to  tbe  de- 
fendant Ylemow.  dated  Jnne  80,  1897,  and 
by  the  defmdant  Vlemow  assigned  to  the 
plaintiff  on  the  IStb  of  S^itember,  1808.  The 
pray«  of  the  petition  la  that  the  bond  be 
corrected  and  r^ormed,  and  that  the  plaintiff 
hare  Judgment  for  $20,000,  the  penalty  of  the 
bond,  and  that  execution  lasne  for  the  anm  of 
$3,010  damages  for  the  breach  of  the  bond 
and  for  Interest  from  March  8(K  188A.  The 
circuit  conrt  entered  a  Judgment  correcting 
tbe  bond  as  prayed,  and  ftirther  ordered  "ttiat 
the  plaintiff  recover  of  the  defendant  Ouata- 
TOB  Schnchman,  tiie  som  of  $20,000,  the  pen- 
alty of  tiie  b(Mid  sued  on,  togethev  with  Its 
costs  and  charges  bereln  expended,  and  that 
Its  dam^es  be  assessed  at  tbe  sum  of  $6,- 
KMJI5,  which  Indndes  an  attorney's  tee  of 
$000;  and  it  to  farther  rardered  and  adjudged 
that  plaintiff  have  execution  against  said  de- 
fendant GmtaTus  Scbnclunan  for  said  sum 
of  $5,10^66,  Ite  damages  so  assRssed  as  afore- 
said, together  with  its  costs,  and  that  the 
Jndgm^t  be  satisfied  upon  tbe  paymeit  of 
said  sum."  The  abstract  of  the  record  shows 
that  tbe  defendant  Schnchman  filed  a  motion 
for  new  trial,  that  the  same  was  overruled, 
and  that  on  the  Ist  of  Februaiy,  1902,  said 
defendant  appealed  the  case  to  tills  court,  and 
was  given  time  in  which  to  file  a  bond  and  a 
bill  ot  ezcepticais.  The  records  of  this  court 
show  that  no  audi  appeal  was  ever  filed  In 
tbls  conr<^  and  that  no  steps  whatever  were 
takoi  thereon  In  this  court  The  return  of 
the  etrcnlt  derk  to  the  writ  of  error  herein 
certlfles  tbe  tact  to  be  that  no  appeal  bond 
and  no  bill  of  exceptions  were  fil^  In  said 
canse^  Tbe  Judgmoit  appealed  from  was  ren- 
dered by  the  dircult  court  on  the  22d  ot  Fdh 
TvaiSf  1902.  Thereafter,  on  the  20Cb  of  Jan- 
nary,  lOra,  tbe  plaintiff  sued  out  tiliis  writ  of 
error,  and  now  aSka  this  .court  to  reverse  the 
Jndgmoit  and  remand  the  cause  fo  the  drcnlt 
court;  with  directions  to  re-oiter  tiie  Judg- 
ment so  that  it  shall  read  tiut  the  plaintiff 
have  execution  for  the  damages  assessed,  and 
that  the  Judgment  shall  remain  A  a  security 
for  fmthw  breaches  of  the  bond.  Instead  of 
reading  that  tbe  Judgmoit  be  satisfied  upon 
the  payment  of  tiie  damages. 

Ordinarily  this  court  would  not  grant  the 
rtiUef  sought,  but  wonld  leave  the  parties  to 
their  statutory  remedy,  under  section  795.  art 
9,  Chap^  8,  Rev.  St  1890,  to  have  the  Judg- 
ment corrected  tuy  the  trial  court  on  motion, 
for  irregularity.  tTnd»  the  statute  aforesaid 
such  action  cannot  be  taktti  in  the  trtal  court 
after  the  exidratlon  of  three  years  aftw  the 
tmn  at  wUdi  the  Judgment  was  rendered. 
That  time  haa  now  expired.  The  writ  of  tsr- 
ror  hweln  was  sued  out  within  one  year  after 
tbe  Jndgmoit  was  ento^d,  in  conformity  to 


section  837,  art  12,  c.  8,  Rev.  St  1809.  Un- 
less, therefor^  the  plaintiff  Is  granted  the 
relief  sought  In  this  proceeding,  It  will  be 
remedlleBs  In  the  premises.  The  bond  sued 
on  is  such  a  bond  as  is  contemplated  by  sec- 
tion 478  et  seq.,  art  1,  c.  6,  Rev.  St  1899,  and 
is  a  bond  conditioned  to  do  a  collateral  tiling. 
It  is,  therefore,  such  a  bond  as  the  stetuto 
contemplated  shall  be  merged  In  tbe  Judgment 
and  execution  Issued  for  tbe  amount  of  the 
damages  assessed,  and  the  Juc^ment  shall 
stand  as  securl^  for  further  breaches.  The 
Judgment  of  the  circuit  conrt,  therefore,  to 
the  effect  that  the  plaintiff  should  recover 
the  penal^  of  the  bond,  that  aecntton  should 
laine  tm  tbe  damages  assessed,  and  tliat  iqKm 
payment  of  the  damages  tbe  Judgm«it  shall 
be  satisfied,  did  not  comply  with  the  require- 
ments ot  the  statute:  The  plaintiff  Is,  there- 
fore, entitied  to  the  relief  soi^t  und^ 
the  drcumstances,  tiiat  relief  am  only  be 
granted  by  this  court  under  this  writ  of  er- 
ror, and  to  prevoit  a  failure  of  Justice  the 
relief  shotdd  be  granted. 

The  case  Is  here  upon  the  record'  proper, 
and  the  point  Involved  appears  upon  the  face 
of  the  record  proper.  The  facts  shown  by  the 
record  propa  are:  That  In  Hay,  1896,  Rob- 
ert Rntiedge,  as  trustee,  leased  to  the  Tacmna 
Building  Company,  tor  a  term  of  90  years, 
certain  premises  In  the  city  of  8t  Louis. 
The  lease.  Inter  alia,  required  that  the  lessee 
should  pay  the  taxes,  and  should  erect  a 
bulldliv  on  the  premises  to  cost  not  less  than 
^00,000.  Tbe  defendant  Tlemow  was  tbe 
prlnciinl.  It  not  sol^  owner  of  the  utotk  of 
tiie  Tacoma  Building  Company.  To  secure 
the  performance  ot  the  terms  of  the  lease,  the 
bnlldlng  company  executed  to  the  lessor  a 
bond,  and  the  plaintiff  herein  became  the 
surety  on  the  bond.  Tbereaftw  Vlemow 
transferred  all  his  Interest  In  the  building 
company  to  the  defendant  Schuchman  and 
took  from  him  the  indemnifying  bond  here 
sued  <m.  Hbe  building  company  telled  to 
comply  with  the  terms  of  tbe  leeee,  in  that 
it  failed  to  pay  the  taxes  for  the  year  1898, 
amounting  to  (2,801.12.  The  Icsbot  brought 
suit  against  the  building  company  and  the 
plaintiff  as  surety,  and  recovered  damages 
for  $3,165.84L  The  surety  paid  the  Judgment 
and  thereupon  Vlemow  assigned  to  the  plain- 
tiff the  bond  he  had  taken  from  the  defoodant 
Schuchman,  and  the  plaintiff  brought  this 
suit  upon  the  same,  with  the  result  hereinbe- 
fore stated. 

It  thus  appears  that  the  lease  was  for  a 
term  of  90  years^  and  that  the  bond  given  by 
the  building  company  to  the  lessor,  on  wbldi 
tiie  plaintiff  was  surety,  was  condlti<med  for 
the  faithful  performance  by  tbe  building  com- 
pany of  the  terms,  conditions,  and  covoiantB 
of  the  leaae,  and  would  therefore  continue  dur- 
ing the  tesm  of  the  leas&  It  further  appears 
that  tile  bond  given  by  the  defiant  Schndi- 
man  to  Tlemow,  when  the  latter  sold  and  as- 
signed his  Interest  In  the  building  company  to 
the  defendant  was  a  similar  obligation  and 
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would  run  for  a  similar  length  of  time.  It 
Is  therefore  manifest  that,  as  the  bond  was 
merged  In  the  Judgment,  the  liability  of  the 
defendant  would  be  materially  diminished  If 
the  obligations  of  the  bond  were  permitted  to 
be  dlscliai^^ed  upon  the  payment  of  the  dam- 
ages assessed  for  a  single  breach  of  the  terms 
of  the  bond.  .  The  obligations  of  the  lease 
were  continuing,  and  might  or  might  not  be 
met  by  the  obligor.  The  bond  was  condi- 
tioned for  the  faithful  performance  of  the 
terms  and  conditions  of  the  lease  by  the  lea- 
see, and  was,  therefore,  coextensive  with  the 
lease,  and  continued  as  Ions  as  the  lease  ran. 
By  paying  the  damages  assessed  for  the  sin- 
gle breach  of  the  bond,  the  obligor  in  the 
bond  could  not  discbarge  all  of  the  obllga- 
tlons  assumed  by  tlie  bond.  The  Judgment  of 
the  circuit  court  here  complained  of  would 
have  the  effect  of  so  discharging  him,  if  al- 
lowed to  stand.  The  Judgment  was  not  such 
a  Judgment  as  the  circuit  court  Is  required  by 
the  statutes  to  enter  In  sttcb  cases.  Bnrnslde 
T.  Wand.  170  Mo.  531,  71  8.  W.  8S7,  62  U  B. 
A.  427. 

The  Judgment  is  therefore  reversed,  and  the 
cause  remanded,  with  directions  to  the  trial 
court  to  set  the  same  aside  and  to  re-enter  it 
for  the  penalty  of  the  bond  and  for  the 
amount  of  the  damages  assessed,  and  to  fur- 
ther provide  therein  that  the  Judgment  sball 
stand  as  secnrltar  for  further  breaches.  All 
concur. 


STATB  «x  rd.  GAULT  «t  aL  t.  GILL  et  bL 

(Supreme  Court  of  MissoorL    June  1,  1905.) 

1.  SOHOOZ.  DiSTBIOTS  ~  OBOAniZATION— StA^T- 
DTOBT  PBOVIBIOITS— COHBTHUCTIOH. 

In  view  of  the  history  of  Rev.  St.  1890,  S 
9800,  providing  that  "any  city,  town  or  village,'^ 
the  plat  of  which  has  been  previously  filed  in 
the  recorder's  office,  may  be  organlEed  into  a 
siiy^a  mAooI  district,  first  adopted  In  Gen.  St 
1886,  p.  274,  c.  47,  9  1>  by  inserting  the  word 
"fnoorporated"  before  the  word  '*city?'  and  then 
enressly  repealed  by  Act  March  21, 1870  (Laws 
IffrO,  p.  121),  and  a  new  section  enacted  by 
eliminating  the  word  "incorporated,"  which  has 
since  been  in  force  as  embodied  in  section  9860, 
the  section  applies  to  unincorporated  and  In- 
G<«porated  TlUagea,  and  any  vlllue,  incorpo- 
rated or  unincorporated,  the  plat  <n  which  has 
been  filed  in  the  recorder's  office,  may  be  or- 
ganised Into  a  sdiool  district. 

2.  Sami. 

Rev.  St.  1899,  |  9801,  which  provldea  for 
the  organisation  of  a  common  scnool  district 
into  a  village  district,  with  the  special  privileges 
granted  by  the  statutes,  authorizes  the  organi- 
zation of  any  common  school  district  into  a 
village  district ;  and  the  fact  that  the  vDlage  in 
the  district  is  unincorporated  and  the  plat  there- 
of defective  does  not  affect  the  validity  of  a  vil- 
lage district  organized  from  a  common  school 
district  in  the  manner  provided  by  law. 
8.  Samk— PETmOH  TO  Chargb  into  Village 
District— DtJTT  of  Directors  — Oboebirq 
Klectio  N— Notices— With  DBA WAL. 

Where  the  directors  of  a  common  school 
district  receiTed  a  proper  petition  requesting 
an  election  on  the  question  whether  the  district 
should  be  changed  Into  a  village  district,  as 
anthoriied  by  Bev.  St.  ISdO,  |  9861,  and  they 
ordered  an  uectlott  and  gave  notice  thereof  as 


required  by  the  section,  a  majority  of  the  board 
could  not  thereafter  order  the  withdrawal  of  tiie 
notice  of  election ;  the  duty  of  the  board  in  Of>- 
dering  an  election  and  glviof  notice  thereof  be- 
ing mandatory  and  ministerial. 

In  Banc  Appeal  from  Otrcnlt  Court 
Jadison  Ooimtyi    Shannon   Gl  Donglaaa, 

Judge. 

Quo  warranto  proceedings  by  the  stats,  m 
the  relation  of  J.  W.  Gault  and  anotber, 
against  E.  B.  GUI  and  others,  to  oust  defend- 
ants from  the  offices  of  school  directors  of  a 
school  district  From  a  Judgment  for  defend* 
ants,  relators  appeal.  Affirmed. 

Ward  A  Hadley,  for  appellant!.  Frank  P. 
Sebree,  SllTa  &  Brown,  and  BL  B.  OUl,  fOr 
respondents. 

BBAOIDk  0.  J.  Qno  warranto  to  oott  de- 
fendants from  the  offices  of  school  dlrectm 
of  the  BCbool  district  ot  Dallas,  In  Jadcson 
county,  Mo.  Appeal  from  the  Jackson  conn- 
ty  drcult  court  Judgment  below  for  the  re- 
spondents, and  the  relators  appeaL 

On  tiie  ISth  of  May,  1908,  and  for  many 
years  prior  tbweto,  time  was  a  common 
school  district  In  said  connly,  duly  organ- 
ized as  school  district  No.  4.  township  4S, 
range  83,  in  which  there  resided  abont  SO 
qualified  Toters,  and  In  which  there  was  an 
unincorporated  Tillage  called  Dallaa,  a  plat 
of  which  had  been  duly  executed,  acknowl- 
edged, and  recorded  In  the  office  of  the  re- 
corder of  deeds  of  said  county  on  the  15th 
of  January,  1908.  By  section  9861«  art  2, 
c.  154,  Rev.  St  1899.  it  Is  provided:  "When- 
ever it  may  be  detired  to  oi^anise  a  commra 
school  district  Into  a  city,  town  or  village 
school  district  'vrith  special  privileges  grant- 
ed under  this  article,  the  board  of  directon 
shall,  upon  the  reception  of  a  petition  to  tiiat 
effect  and  signed  by  ten  qualified  TOters  wbo 
are  resident  taxpayers  of  the  district,  orda 
an  election  held  for  that  purpose,  and  shall 
give  notice  of  such  election  by  notices  posted 
in  five  public  places  within  the  district  for 
flftera  days  prior  to  the  day  of  such  election, 
said  meeting  to  be  held  at  2  o'clock  p.  m.  at 
the  public  school  house  In  said  district  if 
there  be  one,  but  if  there  be  no  public  school 
houB^  tbea  at  such  place  within  the  district 
as  may  be  designated  in  the  notices;  and 
when  said  meeting  is  assraabled,  it  shall 
elect  a  chairman  and  secretary,  who  shall 
keep  a  correct  record  of  the  proceedings  of 
said  meeting,  and  turn  the  same  over  to  the 
board,  properly  signed  and  attested  by  the 
chairman,  and  the  board  abatl  have  a  copy 
of  the  same  entered  upon  the  district  records. 
Said  election  may  be  held  at  an  annual  or 
at  a  special  meeting,  and  the  order  of  busi- 
ness under  this  section  shall  be  as  follows: 
First— To  organize  as  a  city,  tovm  or  vil- 
lage school  district;  those  voting  for  the 
organization  shall  have  written  or  printed 
on  their  ballots  'For  Organization,*  and  those 
voting  against  the  organization  shall  have 
written  or  printed  on  their  balloto  'Agahist 
Organization';  and  each  person  desiring  to 
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Tote  Bhall  advance  to  the  front  of  the  chair- 
man and  deposit  hiB  1)allot  In  a  box  to  -be 
used  for  that  purpose.  When  all  present 
shall  have  voted  the  chairman  shall  appoint 
two  tellers,  -who  shall  call  each  ballot  aloud, 
and  the  secretary  shall  keep  a  tally  and  re- 
port to  the  chairman,  who  shall  announce 
the  result;  and  if  a  majority  of  the  rotes  cast 
are  'For  organisation/  the  chahrman  shall 
call  the  next  order  of  business.  Second — To 
elect  six  directors,  as  follows:  Two  shall  be 
elected  for  three  years,  two  for  two  years 
and  two  for  one  year,  and  each  director  shall 
be  elected  separately,  and  the  result  an- 
nounced In  the  manner  prescribed  for  organ- 
isation. If  said  electlOD  Is  held  at  a  special 
meeting,  from  then  until  the  next  annual 
meeting  shall  be  taken  as  one  year,  so  far  as 
relatn  to  the  terms  of  the  directors  elected. 
The  directors  chosen  must  comply  with  the 
requirements  of  section  8864." 

On  the  13th  of  May.  1903,  J.  W.  Oault, 
Johnson  Tonug,  and  G.  H.  Schock  constl- 
tnted  the  t>oard  of  directors  of  said  district, 
and  at  a  board  meeting  held  on  tbat  da7  at 
the  schoolhouse  In  said  district  at  which  all 
of  them  were  present,  there  was  presented 
to  and  received  Iqr  said  board  a  petition  sign- 
ed 1&  qualified  voters  and  resident  tax- 
payers of  said  district,  as  fbllows:  "To  the 
School  Board  of  District  No.  4,  Township  4S, 
Range  33,  in  Jackson  County,  Missonri:  We. 
the  underrigned,  qualified  voters  and  resident 
taxpayers  of  said  district,  desiring  to  organ- 
ise said  sdiooi  district  into  a  village  school 
district  with  special  privileges  granted  un- 
der article  2  of  the  school  laws  of  said  state, 
respectfully  petition  you  to  order  an  election 
beld  In  said  district  for  tiiat  purpose  In 
manner  and  form  as  provided  by  law." 
Thereiuwn  It  was  ordered  by  said  board  tbat 
an  election  be  held  at  tiie  scboolbonse  in  said 
district  on  the  29th  of  Uajr,  1908,  for  the 
pnrpoae  of  voting  on  tbe  proposltlfm  to  or- 
ganise said  Kho6l  district  Into  a  village 
school  district,  to  be  known  as  the  "Dallas 
Scbool  District,"  and  thereupon  th^  caused 
notices  thereof  on  that  day  to  be  duly  posted 
as  required  by  the  statute  aferesald.  After- 
wards, on  the  23d  of  May,  1903,  tiie  said 
Oanlt  and  Toung;  two  of  said  directors,  met 
and  ordered  tbat  the  notices  aforesaid  for  the 
election  aforesaU  of  May  29,  1903.  be  with- 
drawn, and  that  notices  should  be  put  up  to 
that  elfect,  whl^  was  accordingly  so  done^ 
and  several  of  the  prior  notices  token  down. 
On  the  29th  of  May,  1903,  26  of  tbe  qualified 
voters  and  resident  taxpayers  of  said  dis- 
trict. In  pursuance  of  tbe  notices  first  afore- 
said, assembled  at  the  schoolhouse  in  said 
district,  organised,  and  held  an  election  on 
the  pn^osltlon  aforesaid  to  the  manner  re- 
quired by  the  statute  aforesaid,  at  which  26 
votes  were  cast  ''For  Organization."  and  none 
agatost  It  Whweupon  the  respondents,  In 
accordance  wltta  the  requirements  of  said 
stotnte,  were  duly  elected  directors  ot  said 
district  and  within  four  days  thereafter,  as 


required  by  section  9864  of  said  article,  to 
wit  on  the  Ist  day  of  June.  1903,  duly  quali- 
fied as  aucb,  and  organized  as  the  board  of 
directors  of  said  district  and  since  have 
claimed  the  right  to  exercise  the  functions 
of  the  board  of  directors  of  the  school  dis- 
trict of  Dallas,  within  the  county  of  Jack- 
son, as  alleged  In  tbe  information.  After- 
wards, on  the  26th  of  June,  1003,  this  pro- 
ceeding was  instituted,  on  the  Informatloa 
of  the  prosecuting  attorney  of  said  Jackson 
county,  at  the  relation  of  J.  W.  Oaolt  and 
Johnson  Young,  In  which  ouster  of  the  re- 
spondents is  sought  on  tbe  ground  that  com- 
mon school  district  No.  4,  township  48,  range 
88,  in  Jackson  county,  was  not  by  the  pro- 
ceedings aforesaid  legally  organised  Into  a 
village  school  district  with  the  special  priv- 
ileges granted  under  article  2,  c,  1S4,  Bev.  St 
ISUii,  first  because  the  village  of  Dallas  was 
not  Incorporated;  second,  because  the  plat 
of  said  village  was  only  e  partial  one,  and 
Included  less  than  a  moiety  thereof;  and, 
thlfd,  because  the  order  of  May  18th  tta  tbe 
election  held  on  May  28th  was  rescinded  hr 
the  order  of  May  28d. 

The  argument  In  sui^CKwt  of  the  first  two 
of  these  grounds  Is  based  exclusively  upon 
section  9660  of  said  article,  by  which  it  Is 
provided  that  "any  dty,  town  or  village, 
the  plat  of  whldi  has  been  previously  filed 
In  the  recorder's  ofllce  of  tbe  county  In 
wUdi  the  same  la  situated,  may,  togetbo'. 
with  tiie  turitmry  which  Is  m  may  be  at- 
tached thereto,  be  organised  Into  a  single 
school  district  and,  when  so  organised,  shall 
be  a  boi^  corporate,"  etc.  The  terms  of  tbat 
section  of  the  artlde  apply  as  well  to  nnln- 
corpraated  villages  as  to  those  that  are  In- 
COTporated,  and  the  histozy  of  the  section 
shows  tbat  sudi  was  the  Intention  of  the 
Legislature;  for,  while  the  word  "inc<«i)o- 
rated"  preceded  the  word  "city"  in  tbe  sec- 
tion as  originally  adopted  (Oen.  Bt  1866,  p. 
274,  c.  47.  I  1).  that  section  as  It  then  read 
was  expressly  repealed  by  an  act  approved 
March  21,  1870,  and  a  new  section  enacted 
in  lieu  thereof,  to  which  the  word  *^corpo- 
rated"  was  eliminated  (Sen.  Acta  1870;  p. 
127),  and  ever  since  the  section  has  read  as 
it  does  now,  and  from  that  date  until  the 
year  1889  that  section  was  the  only  one  pro- 
viding for  the  organisation  of  territory  toto 
a  district  to  be  governed  by  the  provisions  of 
srtlde  2.  But  by  an  act  approved  June  11, 
1889  (Laws  1889,  p.  248),  a  new  section  was 
enacted,  carried  into  the  revlslm  of  1889  as 
section  8084,  and  toto  the  revision  of  1809 
as  section  9861,  as  hereinbefore  set  out; 
and  stoce  1889  we  have  had  to  the  stotnto 
provision  ma^  by  section  8800  of  article  2, 
for  the  organization  of  "any  village,  the  plat 
of  which  has  been  previously  fil^  in  tbe 
recorder's  office,  and  the  territory  which  has 
or  may  be  attached  thereto,"  Into  a  single 
school  district;  and  by  section  9861  of  article 
2  provision  made  t<tr  the  wganlzation  of 
**8ny  common  school  districts  into  a  village 
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Kbool  district  Thus  we  hare  two  separate 
and  distinct  oi^anlzatloDa  provided  for,  tbe 
result  the  same  In  each — a  single  school 
district  goremed  by  the  provisions  of  article 
2.  To  the  first  la  essentia]  a  village,  and  a 
recorded  plat  thereof,  that  tbe  territory  to  be 
o^nlzed  may  be  defined;  to  tbe  second,  only 
an  organized  common  school  district,  whose 
territory  Is  already  defined,  and  which  needs 
no  plat  for  that  purpose.  The  proceeding  m 
question  was  not  to  organize  the  village  of 
Oallas,  with  tiie  territory  which  Is  or  may  be 
attached  theareto»  Into  a  single  school  district 
as  provided  for  In  section  98G0.  but  to  or^ 
genlze  common  school  district  No.  4,  town- 
ship 48,  range  33,  Into  a  village  school  dis- 
trict with  the  special  prlvll^s  granted  un- 
der article  2,  as  provided  for  In  section  9861 
of  that  article,  and  In  strict  accordance 
with  the  provisions  of  which  the  vUlBge 
school  district  of  Dallas  was  organized  and 
the  respondwis  duly  elected  directors  there- 
of. To  such  an  organisation  a  recorded  plat 
•of  tiie  Tillage  of  Dallas  was  not  essentlalt 
nor  the  village  Itself  for  that  matter,  as 
distinguished  from  any  other  part  of  the 
■district  As  a  Tillage  It  could  cut  no  figure 
In  the  organisation  of  tbe  new  district  under 
section  8801,  except  to  give  it  a  name.  Tbe 
fact  ttiat  Dallas  was  not  an  incorporated 
Tillage  and  that  tbe  recorded  plat  thereof 
may  bare  been  a  defective  one  in  no  way 
affected  the  validity  of  tbe  organisation  in 
question. 

Nor  do  we  think  tbe  Talldlty  of  that  organ- 
isation was  at  all  affected  or  impaired  by  tbe 
action  of  Gault  and  Toung  on  tbe  2Sd  of  May, 
In  ordering  tbe  notice  of  tbe  electttm  to  be 
withdrawn  and  causing  othor  notices  to  that 
effect  to  be  posted.  Upon  receiving  the  peti- 
tion ot  tba  15  qualified  voters  and  taxpayers 
of  tbe  district  the  law  imposed  upon  the 
board  of  directors  tbe  purely  ministerial 
duty  at  ordwlng  an  election  and  giving  no- 
tice thereof  In  the  manner  iHrescrlbed  by 
tbe  statute,  in  tbe  perftn-mance  of  which 
duty  they  were  Invested  with  no  discretion, 
and  when  they  bad  performed  that  duty 
Oxer  became  functus  ofBdo  In  tbe  matter, 
which  then  passed  into  the  hands  of  the  qual- 
ified TOters  of  tbe  district  and  it  was  for 
them,  and  not  fOr  the  dlrectws,  or  any  num- 
ber of  them,  to  determine  how  it  was  to  be 
disposed  of. 

We  find  nothing  in  tbe  able  and  ingenious 
ugument  of  counsel  for  relatins  to  lead  us 
for  a  moment  to  doubt  the  oorreetness  of  the 
concln^on  of  the  court  below,  and  its  Judg- 
ment will  be  affirmed.  All  cntcur,  except 
BUKGESS,  J.,  absent 


STURGEON  V.  MUDD. 
rSupreme  Court  of  Missouri,  Diviilon  No.  1. 
Jone  15.  1906.) 

1.  DEED  or  TstnnV-FOEBCLOSUaB— EXTBMSIOK 
OF  TiMK— CONSIDERATIOH. 

A  mere  promise  by  the  beneficiary  of  a  deed 
of  trust,  unsupported  by  a  valuable  considera- 


tion, to  gnuit  an  extension  of  time  for  tbm  pay- 
ment of  the  d^  or  to  postpone  a  sale  under  oie 
deed,  is  unenforceable  against  sneb  beneficiary. 
2.  Same — Suit  to  Bedeem — Secubitt. 

Bev.  St  1899,  t  4343,  permits  the  gran- 
tor of  a  deed  of  tnist  to  redeem  witbiu  12 
months  after  foreclosnre,  and  section  4344  de- 
clares that  no  party  shall  have  the  benefit  of 
the  preceding  section  unless  he  shall  have  giv- 
en security  to  the  satisfactiwi  of  the  circuit 
court  for  the  payment  of  the  interest  to  accrue 
after  the  sale  and  tor  all  damages  and  waste 
that  may  be  occasioned  or  permitted  by  the  par- 
ty whose  property  is  sold.  Held,  that  a  bill  to 
redeem  from  for^More  of  a  deed  of  trust,  not 
filed  wltidn  12  montiis  after  the  foreclosnre  sale, 
and  failing  to  allw  that  plaintiff  gave  or  at- 
tempted to  give  the  security  required  by  eectioo 
!  4344,  was  fatally  defective. 

I  3.  BxiEiraxON  or  Tna—BBrusAi.  to  Oou- 
I  piit; 

i  Where  the  beneficiary  of  a  deed  of  trust, 
:  after  the  commencement  of  foreclosure  proceed- 
I  Ings,  agreed  to  extend  the  time  of  payment  and 
stop  such  proceedings  in  case  the  grantor  of 
the  deed  made  certain  payments,  etc.,  but  there- 
after discovered  that  tbe  proper^  was  subject 
to  liens  prior  to  the  deed,  which  the  grantiMr 
had  concealed,  he  was  justified  in  reusing  to 
perform  sndi  extension  agreement 
4.  Sau— Junaiisina— ItEB  JunicATA. 

Wtwe,  In  a  suit  in  equity  by  the  bene- 
ficiary of  a  deed  of  trust  to  have  a  prior  Incom- 
brance  enforced  against  land  covered  tha«by 
other  than  tbe  land  embraced  In  the  deed  <u 
trust  the  grantor  of  the  deed  set  up  by  way  of 
cross-bill  a  contract  with  snt^  batendary  to 
extend  the  time  of  payment  of  the  deed  and  to 
dismiss  the  foreclosnre  proceedings,  and  prsy- 
ed  affirmatlTe  relief,  and  the  court  beara  the 
whole  case  so  made,  and  denied  the  grantor  such 
relief,  such  decree  was  res  judicata  of  the  gran- 
tor's subsequent  right  to  redeem  under  such  con- 
tract 

Error  to  Circuit  Oourt,  Audrain  Ooonty. 
EL  H.  Hughes,  Judge. 

Bin  by  H.  H.  Sturgeon  against  Ataxander 
Mndd.  From  a  decree  In  &tm  ot  deftand- 
ant  plaintiff  brings  error.  Affirmed. 

W.  W.  Botts.  for  plaintiff  In  ertw.  War 
ner  Lewis,  for  defendant  in  mot. 

MABSHALL,  J.  This  Is  a  bUl  In  equity 
for  leave  to  redeem  220  acres  of  land  lying 
in  Audrain  county.  Mo.,  and  b^g  tbe  N.  E. 
%  of  the  N.  W.  the  N.  W.  )4  of  tbe  8.  B. 
M,  tbe  a.  W.  %  of  the  N.  E.  ^  and  tbe  S.  )i 
of  tbe  N.  W.  %  of  section  33,  tp.  51.  R.  5 
W.  The  circuit  court  dismissed  the  plabi- 
tlETs  bin,  and  gave  judgmmt  In  favor  of  the 
defendant  on  bis  counterclaim,  and  after 
proper  steps  the  plaintiff  appealed. 

Tbe  gist  of  the  petition  la  that  in  tbe  year 
1893  the  plaintiff  borrowed  $3,500  fkt>m  the 
defendant  (which  the  evidence  shows  was 
used  to  purchase  a  part  of  the  land  involv- 
ed herein),  and  executed  a  deed  of  trust  to 
secure  tbe  payment  thereof,  with  Interest  at 
7  per  cent.,  the  petition  alleging  that  the 
principal  was  to  fall  due  In  April,  1800;  that 
the  plaintiff  made  default  In  tbe  payment 
of  the  interest  due  In  April  1889,  and  In- 
formed the  defendant  of  bis  Inability  to  pay 
tbe  same,  and  asked  him  to  grant  an  ex- 
tension of  time,  which  the  defendant  agreed 
to  do,  and  in  violatlMi  of  his  agieeuwut  pro- 
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ceeded  and  foreclosed  the  deed  of  trnat,  and 
became  tbe  purcliaser  thereof  for  the  sum 
of  $3,000,  when  the  plalntijCT  says  the  land 
was  worth  $6,000.  The  petition  further 
states  that,  after  the  advertisement  of  the 
notice  to  foreclose  the  deed  of  trust  bad  he- 
ron to  run,  the  defendant  agreed  with  the 
plaintlfF  to  stop  the  sale  If  the  plaintiff  would 
deed  the  land  to  the  defendant,  apon  con- 
dition that  the  defendant  should  hold  it,  ap- 
ply the  rents  therefrom  to  the  payment  of 
tbe  principal  and  Interest,  and  give  the  platu- 
ticr  a  bond  to  reconvey  it  to  him  at  any  time 
within  three  years,  which  agreement,  the  pe- 
tition alleges,  was  duly  reduced  to  writing 
and  signed  by  the  defendant  The  petition 
further  avers  that  the  defendant  repeatedly 
declared  to  divers  persons  who  were  likely 
to  bid  on  the  land  that  he  was  not  foreclos- 
ing the  deed  of  trust  for  the  purpose  of  ac> 
Qolring  plaintiff's  land,  and  did  not  want  tbo 
money,  but  only  wanted  it  safely  invested, 
and  tliat  the  defendant,  on  the  20th  of  April, 
1800,  made  to  the  plaintiff  a  second  propo- 
sition In  writing,  to  the  effect  that  he  would 
stop  the  Bale  on  condition  that  the  plaintiff 
paid  him  $500  on  account  of  the  principal 
debt,  together  with  all  past-due  interest  and 
$0,  the  costs  of  advertising  the  sale,  or  in 
lien  thereof  the  plaintiff  should  deed  the 
land  to  the  defendant  and  tbe  defendant 
should  give  a  title  bond  to  deed  the  land  to 
one  Patterson  at  a  specified  time  after  June 
1,  1890.  The  petition  further  alleges  that  he 
acc^ted  said  proposition,  and  prior  to  the 
foreclosure  tendered  to  the  defendant  a 
deed  to  the  land,  but  that  the  defendant  re- 
fused to  accept  tbe  same  or  to  carry  out  tbe 
agreement,  and  caused  tbe  deed  of  trust  to 
be  foreclosed  and  became  the  purchaser 
thereof,  declaring,  however,  that  his  purpose 
In  so  doing  was  simply  to  make  his  loan 
more  secure,  and  because  tbe  taxes  on  the 
land  were  less  than  the  taxes  on  tbe  loan. 
It  is  further  alleged  that,  relying  upon  the 
declarations  aforesaid  of  the  defendant,  the 
plaintiff  surrendered  the  possession  of  the 
land  to  tbe  defendant  on  the  strength  of  the 
defendant's  promise  that  be  would  permit 
the  plaintiff  to  redeem  the  land  at  any  time 
within  three  years  after  the  foreclosure.  The 
petition  further  allies  that  the  defendant 
has  since  had  the  possession  of  the  land  and 
enjoyed  the  rents,  issues,  and  profits  thereof, 
which  it  Is  averred  amounted  to  $400  a  year. 
It  Is  further  averred  that  the  land  original- 
ly belonged  to  the  plaintlfTs  father,  Robert 
Stui^eon.  and  that  prior  to  his  death,  which 
occurred  in  1881,  he  had  placed  a  deed  of 
trust  on  this  land,  together  with  other  land 
then  owned  by  him.  to  secure  a  note  for 
$1,000^  but  that  at  tbe  date  of  the  execution 
of  the  deed  of  trust  from  tbe  plaintiff  to 
tbe  defendant  neither  of  the  parties  had  any 
actual  knowledge  of  tbe  existence  of  said 
deed  of  trust;  that  by  reason  of  the  ex- 
istence of  said  prior  deed  of  trust,  and  by 
reuoa  ot  ttaa  defendant's  daelaraduis,  acts, 


and  promises,  other  persons  were  deterred 
from  bidding  on  tbe  land  at  the  foreclosure 
sale,  and  the  defendant  was  enabled  to  be- 
come the  purchaser  thereof  at  the  price  of 
$3,000  which  Is  alleged  to  be  a  grossly  inade- 
quate price;  that,  after  defendant  obtained 
•  possession  of  tbe  land,he  was  informed  of  tbe 
existence  of  the  prior  deed  of  trust,  and 
that  he  purchased  the  prior  deed  of  trust  for 
$1,500,  for  the  purpose  of  protecting  the 
plaintUTs  title  to  the  land;  and  that  the  heifs 
of  Robert  Sturgeon  afterwards  paid  the  de- 
fendant the  amount  so  expended  by  him,  and 
said  prior  deed  of  trust  became  thereby  fully 
aatlsfled  and  paid.  The  petition  alleges  that 
tbe  defendant  is  eBtopi>ed  from  now  claim- 
ing to  be  the  absolute  owner  of  the  land, 
and  also  alleges  that  the  defendant  has  only 
an  equitable  mortgage  thereon,  and  that  at 
tbe  time  of  the  foreclosure  of  the  deed  of 
trust,  the  plaintiff's  debt  to  the  defend- 
ant amounted,  with  Interest,  to  $8,745.  The 
prayer  of  the  t>etltion  Is  that  the  defendant 
be  required  to  account  to  the  plaintiff  for 
the  rents,  issues,  and  profits,  and  that  tbe 
plaintiff  be  permitted  to  redeem  the  land 
upon  the  payment  of  the  balance  doe  of  the 
debt. 

The  aAswer  admits  the  execution  of  the 
deed  of  trost  from  the  plaintiff  to  the  de- 
fendant, but  alleges  that  the  debt  was  evi- 
denced by  notes  dated  March  8,  1883,  one 
for  $500  due  In  two  years,  one  for  $750  due 
In  three  years,  one  for  $1,000  due  in  four 
years,  and  one  for  $1,250  due  in  five  years, 
and  that  all  of  the  said  Indebtedness  was 
past  doe  when  the  deed  of  trust  was  fore- 
closed on  the  5th  of  May,  ISOO,  and  tbe  plain- 
tiff failed  and  refused  to  pay  the  same,  and 
in  consequence  the  defendant  caused  the 
deed  of  trust  to  be  foredosed  and  became 
tbe  purchaser  of  the  land.  Tbe  answer  then 
avers  that  tbe  plaintiff  did  not  surrender  tbe 
iwssesslon  to  the  defendant,  and  that  de- 
fendant obtained  possession  after  the  fore- 
closure sale  by  means  of  a  suit  In  ejectment 
against  tbe  plaintiff,  which  suit  the  plaintiff 
kept  In  court  as  long  as  he  could  by  means 
of  continuances  and  change  of  venue,  but 
finally  failed  to  defend  when  the  case  was 
set  for  trial.  The  answer  further  alleges 
that  the  plaintiff  fraudulently  represented 
to  the  defendant  that  the  land  was  free  and 
clear  of  all  prior  Incumbrances  when  the  de- 
fendant made  the  loan  to  the  plaintiff;  that 
after  the  defendant  purchased  the  land  at 
the  foreclosure  sale  be  discovered  for  the 
first  time  that  there  was  a  prior  incumbrance 
on  the  land,  and  that  he  instituted  a  suit  In 
equity,  to  which  the  plaintiff  was  made  a 
I>arty  defendant,  for  the  purpose  of  having 
said  prior  incumbrance  enforced  against, the 
land  covered  thereby,  other  than  the  220 
acres  embraced  in  the  plaintifTs  deed  of 
trust;  that  he  would  have  been  willing,  at 
any  time  before  be  purchased  the  first  deed 
of  trust,  to  reconvey  the  land  to  the  plaintiff 
n^tt  the  payment  of  his  debt,  tmt  tliat  the 
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plaintiff  neglected  and  refused  so  to  do,  and, 
on  the  contrary,  tbe  plaintiff  in  said  suit  in 
eqnl^  to  bave  the  first  deed  of  trust  en* 
forced  against  said  otlier  land,  set  op  all  tbe 
facts  stated  In  bis  petition  bereln,  and  asked 
afflrmatlre  relief  tliat  be  be  permitted  to  re- 
deem said  220  acres  of  land  so  sold  under  - 
tbe  plaintiff's  deed  of  trust;  and  that  said 
matters  were  fully  tried  and  considered  by 
tbe  court  In  said  case,  and  the  relief  asked 
by  tbe  plaintiff  herein,  being  the  defendant 
in  said  other  case,  was  expressly  denied  by 

.the  court;  and  the  defendant  pleads  tbe 
same  as  res  adjndlcata  of  this  action.  Tbe 
answer  then  concludes  with  a  counterclaim, 
asking  Judgment  against  tbe  plalntifC  for  the 
unpaid  balance  due  on  the  said  four  notes. 
Tbe  reply  Is  a  general  denial. 
The  case  made  Is  this:  Robert  Sturgeon 
owned  475  acres  of  land.  He  bad  incum- 
bered the  same  for  $1,000.  After  hli,  death 
tbe  plaintiff  Inherited  80  acres  of  the  land, 
and  purchased  140  acres  thereof  from  bis 

'  brother  John.  In  order  to  pay  his  brother 
therefor,  he  borrowed  $8,000  from  the  de- 
fendant, and  executed  a  deed  of  trust  on  the 
whole  220  acres  to  secure  the  same.  The 
deed  of  trust  was  dated  March  8,  189S,  and 
tbe  debt  secured  was  evidenced  by  the  four 
notes  described  In  the  defendant's  answer. 
The  whole  debt,  therefore,  according  to  tbe 
terms  of  the  deed  of  trust,  fell  due  In  March, 
1899.  The  plaintiff  says  that  upon  the  trial 
of  this  case  there  was  Introduced  a  docu- 
ment in  the  nature  of  a  bond,  dated  Feb- 
ruary 27, 1897,  whereby  tbe  time  for  the  pay- 
ment of  the  deed  of  trust  was  extended  to 
March,  1900;  but  no  such  document  appears 
In  tbe  abstract  of  the  record,  counsel  stating 
that  It  bad  been  lost  or  misplaced.  In 
March  or  April,  1899,  the  plaintiff  wu  unable 
to  pay  anything  on  account  of  either  the 
principal  or  Interest,  and  so  informed  the  de- 
fendant,  and  asked  for  an  extension  of  time. 
The  plalntlfl  says  that  the  defendant  first 
agreed  to  extend  the  time  if  the  plaintiff 
would  glTe  a  chattel  mortgage  on  some  stodc 
to  secure  the  payment  of  the  annual  interest 
which  fell  due  on  tbe  8th  of  March.  1899, 
but  that  Instead  of  so  doing  the  defendant 
sent  to  the  plaintiff  a  letter  containing  the 
advertisement  of  the  foreclosure  sale,  which 
was  to  take  place  on  the  5tb  of  May,  1899, 
and  that,  upon  bis  remonstrating  with  tbe 
defendant,  the  defendant  then  agreed  to  ex- 
tend the  time  if  tbe  plaintiff  would  pay  up 
all  tbe  interest  and  $6,  the  costs  of  tbe  ad- 
vertisement, together  with  $250  on  account 
of  tbe  principal;  that  he  "located"  the 
$250,  and  then  Informed  tbe  defendant  that 
he  was  ready  to  carry  out  the  arrangement, 
but  that  tbe  defendant  refused  so  to  do,  un- 
less Cbe  plaintiff  would  pay  $500  on  the  prin- 
cipal, together  with  the  Interest  and  cost  of 
advertising,  and  that  thereupon  be  agreed 
thereto,  and  that  the  defendant  signed  a  writ- 
ten stipulation  that  he  would  stop  the  sale 
on  said  terma,  and  if  tbe  plaintiff  did  not 


comply  therewith  he  should  deed  the  land 
to  tbe  defendant;  that  by  reason  of  the  ex- 
istence of  tbe  prior  mortgage  the  plaintiff 
was  unable  to  raise  the  money  required,  and 
so  on  the  4th  day  of  May,  the  day  before  tbe 
time  set  for  tbe  foreclosure  sale,  be  and  his 
wife  executed  a  deed  to  the  land  and  tend- 
ered tbe  same  to  tbe  defendant,  but  that  the 
defendant  refused  to  accept  the  same  and 
proceeded  with  the  sale.  Tbe  defendant  ad- 
mits tbe  execution  of  the  agreement,  bat  says 
tbbt  he  subsequently  discovered  that  there 
were  Judgments  against  the  plaintiff,  and 
that  there  was  outstanding  this  first  deed  of 
trust,  and  therefore  he  was  not  willing  to 
take  a  deed  from  tbe  plaintiff,  but  bad  be- 
come nneasy  about  his  money  and  had  lost 
confidence  in  tbe  plalntlfl,  and  hence  he  in- 
sisted upon  proceeding  with  the  foreclosure 
sale  and  became  tbe  purchaser  thereat.  Aft- 
erwards the  defendant  instituted  a  suit  in 
ejectment  to  get  possession  of  the  land.  The 
plaintiff  caused  tbe  same  to  be  postponed  for 
about  a  year  by  meanv  of  continuances  and 
change  of  venue,  but  ultimately  failed  to  ap- 
pear and  defend  the  action,  and  the  defend- 
ant obtained  judgment  in  ejectment  against 
the  plaintiff  and  thereby  got  possession.  Tbe 
defendant  further  showed  the  facts  to  be  as 
stated  in  his  answer  with  reference  to  the 
suit  in  equity  therein  described.  In  which 
suit  the  plaintiff  set  up  all  the  facts  stated 
In  bis  petition  herein  and  asked  fw  an  ac- 
counting and  leave  to  redeem,  with  tbe  result 
that  tbe  court  decided  against  him,  and  tbe 
plaintiff  acquiesced  in  the  Judgment,  and  the 
same  is  now  a  final  Judgment  and  la  unap- 
pealed  from.  Upon  this  showing  the  trial 
court  dismissed  the  plaintiff's  bill  bereio, 
and  entered  Judgment  for  the  defendant  for 
tbe  balance  due  on  tbe  notes  evidencing  tbe 
plaintiff's  Indebtedness  to  the  defendant,  and 
the  plalntlfl  ai^aled. 

There  Is  no  equity  In  the  i^alntUTs  bill 
or  In  the  case  made.  Conceding  an  the 
facts  stated  In  the  petition,  It  Is  fatally  de* 
fective,  In  this:  that  even  though  It  be  true 
that,  when  tbe  plaintiff  was  unable  to  meet 
the  payment  due  in  March,  1899,  whether 
the  same  be  simply  the  interest,  as  the  plaln- 
tlfl claims,  or  the  principal  and  interest,  as 
the  defendant  claims,  be  applied  to  the  de- 
fendant for  an  extension  of  time,  and  tbe 
defendant  In  writing  agreed  thereto,  or  la 
pursuance  of  said  agreement  of  plaintiff,  of- 
fered to  convey  tbe  land  to  tbe  defendant 
upon  tbe  defendant  executing  a  bond  to  te- 
convey  the  same  to  the  idalntiff  or  to  Pat- 
terson at  any  time  within  three  years,  never- 
theless the  petition  does  not  state  a  cause  of 
action,  because  it  fails  to  allege  that  tbeie 
was  any  consideration  moving  from  tbe 
plaintiff  to  tbe  defendant  to  exQtport  tbe 
promises  and  agreements  alleged.  A  mere 
promise,  unsnppM'tod  by  a  valuaUe  constd- 
eratlon,  to  grant  an  extenaion  of  time  for 
the  payment  of  a  debt,  or  to  postpone  a  sale 
under  deed  of  tnist^  la  not  niflldMit  in  Isw 
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to  bind  tbe  person  promising.  Gamier  t. 
Fapin,  30  Mo.  243;  McQlothlin  t.  Hemry,  89 
Mo.  21S.  In  addition  to  tlda,  section  4848. 
c.  S2,  Rev.  St  1899,  permits  deeds  of  tmst 
or  mortgages  to  be  foreclosed  by  the  act  ut 
tbe  parties,  and  In  inch  cases  permits  the 
mortgagor  to  redeem  at  any  fime  within  13 
months;  bat  section  4344  provides  that  no 
party  shall  liaye  the  ben^ts  of  section  4848 
nntU  he  shall  have  given  secnrlty  to  the  sat- 
isfaction of  the  drcnlt  court  for  the  payment 
of  the  interest  to  accme  after  the  sale,  and 
for  all  damages  and  waste  that  may  be  oc- 
casioned or  permitted  by  the  party  whose 
property  is  sold.  This  was  tlie  law  of  this 
state  in  force  at  the  date  of  the  foreclosnre 
of  the  deed  of  tmst  in  qnestlon,  and  there  is 
no  allegation  In  the  petition  that  tbe  plaintiff 
gave  or  attempted  to  give  tbe  security  re* 
quired  by  section  4344.  Furthwmore,  this 
action  was  not  begun  within  12  months  after 
tbe  foreclosure  sale.  That  sale  was  liad  on 
tbe  6th  (rf  Ubj,  1899.  and  this  action  was  not 
begun  until  the  18th  of  December,  1901,  and 
^ere  is  no  evidence  that  in  tbe  meantime 
tbe  plaintiff  offered  to  redeem  tbe  land. 

Aside  from  this,  however,  the  case  made 
does  not  mtliae  the  plaintiff  to  the  relief 
Bon^t  It  Is  Immaterial  whether  the  whole 
debt  was  dne  at  the  time  of  tiie  foredosnre 
of  fbB  mortgage,  or  whether  only  the  Interest 
was  at  that  time  dne;  for  It  Is  conceded  that 
under  the  terms  of  the  deed  of  trust  any  fail- 
ure to  pay  any  installment  of  Interest  entitled 
the  mortgagee  or  cestid  que  trust  to  fore- 
close. For  the  purposes  of  this  case  it  may 
be  conceded  that  the  defendant  first  agreed 
to  resiew  or  extend  the  notes,  and  to  with- 
draw the  notice  for  the  sale  under  the  deed 
of  troB^  If  the  plaintiff  would  secure  the 
past-due  interest  and  pay  the  costs  of  ttie 
advisement;  or  that  be  subseanently  re- 
fused 80  to  do,  and  demanded  a  payment  of 
8260  on  account  of  the  principal,  in  addition 
to  the  payment  of  the  past-due  Interest  and 
the  costs  of  advertising;  or  that  he  subse- . 
Quently  enlarged  his  demand,  so  as  to  re- 
quire the  payment  of  $500^  together  with  ttie 
paatdue  Interest  and  ttie  costs  of  advertis- 
ing, and  tliat  he  gave  the  plaintiff  the  option 
to  conv^  1^  land  to  him  In  lien  QieTeof; 
to  be  held  as  secnrlty  for  the  debt  and  under 
a  promise  or  bond  to  reconvey  at  any  time 
within  three  years.  This  states  the  case  as 
strongly  in  favor  of  the  plaintiff  as  the  facts 
warrant  under  any  view  that  may  l>e  taken 
of  them,  and  without  r^rd  to  any  conflict 
In  the  testimony.  Yet  this  does  not  entitle 
the  plaintiff  to  the  relief  sought,  for  the  rea- 
son that  it  anwars  that  at  the  time  the  de- 
fendant nude,  or  is  said  to  liave  made,  such 
promises  and  agreements,  he  was  ignorant 
of  the  tact  that  there  was  a  prior  deed  of 
tmst  on  the  land,  and  also  Ignorant  of  the 
fact  that  there  were  Judgments  outstanding 
against  the  plaintiff  which  were  liens  on  the 
land.  The  plaintiff  knew  those  facts  and 
concealed  their  existence  from  tiie  def«id- 


ant  Such  conditions  completely  changed 
the  circumstances  under  which  the  promises 
or  agreements  had  been  made,  and  warranted 
tbe  defendant  in  refusing  to  carry  out  any 
promise  he  had  made,  or  in  refusing  to  take 
a  conveyance  from  the  plaintiff;  for  such  a 
conveyance  would  leave  the  land  subject  to 
tbe  liens  of  the  Judgments,  whereas  tbe  fore- 
closure under  the  deed  of  trust  would  cut 
out  ttw  Judgments  and  leave  the  defendant  to 
take  the  course  he  afterwards  adopted  to 
procure  a  decree  in  equity  charging  the  first 
deed  of  trust  upon  other  land  than  that  cov- 
ered by  tbe  plaintiff's  deed  of  trust  to  the 
defendant  or,  rather,  requiting  the  sale  of 
the  other  land  covered  by  the  first  deed  of 
trust  b^re  resort  could  be  had  to  tbe  land 
covered  by  the  plaintiff's  deed  of  trust  Up- 
on the  discovery  of  the  trae  state  of  facts 
tlie  defendant  had  a  legal  right  to  refuse  to 
carry  out  tlie  imnnisea  he  had  made  In 
ignorance  of  the  trae  facts,  especially  wlien 
the  plaintiff  bad  concealed  th^r  existence 
from  tbe  defendant^  as  he  admits  he  did. 

Moreover,  there  is  a  sharp  conflict  in  tlu 
evidence  as  to  whether  the  defendant  ever 
agreed  to  reconvey  tbe  land  to  the  plaintiff 
in  the  evrat  the  plaintiff  deeded  the  land 
to  the  defendant  instead  of  tiaving  the  deed 
of  tmst  f<uecloaed.  Tbe  chancellor  tiad  all 
the  parUes  before  him,  and  bad  a  better 
opportunity  to  Judge  of  their  credibility 
than  this  court  could  possibly  have;  and  as 
there  are  no  physical  fftctk  which  would  aid 
in  the  solution  of  the  question  of  which  told 
tbe  truth,  this  is  a  case  where  this  court 
must  defw  to  tlie  finding  of  (acts  by  the 
chancdlor.  In  addition  to  all  this,  the  plain- 
tiff has  had  two  opportunities  of  having 
the  question  here  involved  adjudicated— first 
when  the  ejectment  suit  was  brought  against 
1dm  by  the  defendant;  and,  secmd,  when  the 
suit  in  equity  to  liave  tUe  first  deed  of  tmst 
paid  out  of  other  land  than  the  land  in  con- 
troversy was  brought  against  him.  In  the 
ejectment  case,  the  plaintiff  resorted  to  dila- 
tory tactics,  but  failed  to  set  up  the  matters 
here  relied  on,  or  even  to  attend  the  trial 
of  tbe  case  on  its  merits.  In  the  equity  case, 
the  plaintiff  set  up  all  the  facts  now  pleaded 
by  him  in  substantially  the  same  form  he 
now  pleads  the  same,  and  asked  afllrmative 
relief.  The  oonrt  heard  the  whole  case  and 
decided  the  issues  tlias  made  against  tbe 
plaintiff.  Thus  the  plaintiff  baa  had  at  least 
two  days  in  court  Vtor  to  the  institution  of 
this  suit  in  which  to  liave  ttie  matters  here 
complained  of  adjudicated,  and  has  had  a 
complete  adjudication  thereof.  The  plaintiff, 
however,  seeks  to  avoid  the  effect  of  the 
prior  adjudication  by  saying  that  the  pur- 
poses of  tbe  two  suits  were  essentially  dlf- 
f^nt,  and  therefwe  the  former  Judgment 
is  not  a  bar  to  this  action.  In  tills,  however, 
the  plaintiff  Is  In  error;  for,  whilst  the  re- 
lief sought  by  tbe  defendant  In  the  suit  In 
equity  against  the  plaintiff  was  to  have  ttie 
first  deed  of  trust  paid  out  of  the  land  other 
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than  that  covered  by  the  plalntut's  deed  of  i 
trust,  nevertheless  the  plaintiff  set  up  all 
these  matters  by  way  of  a  cross-bill  In  that 
action,  and  asked  affirmative  relief.  Thus 
the  whole  controversy,  pertaining  to  the 
whole  land,  was  before  a  court  of  equity, 
and  that  court  had  ample  power  and  Juris- 
diction to  do  full  Justice  between  the  parties, 
and  to  render  such  a  decree  as  to  the  court 
seemed  equitable  and  right  The  plaintiff 
submitted  to  that  decree,  and  cannot  now 
be  heard  to  assert  any  right  that  was  then 
adjudicated. 

These  considerations  necessarily  lead  to  the 
conclusion  that  the  iwtltlon  states  no  cause 
of  action,  that  the  plaintiff  is  not  entitled 
to  the  relief  sought  upon  the  merits  of  the 
case,  and  that  the  plaliitlff*B  right,  If  any 
such  ever  existed,  has  been  abjudicated  Id 
the  prior  suit 

The  Judgment  of  the  circuit  court  la  for 
the  right  party,  and  Is  affirmed.  All  ooncor. 


ST.  liODIS  &  S.  BY.  CO.  v.  LINDELL  BT. 
CO.  et  aL 

(Supreme  Court  of  Missonri,  Dlvisloo  No.  1. ' 
June  18,  1906.) 

1.  MuniciPAi,  CoBPOBATiona  —  Stbxkts— Ao< 
q-nisiTiOR— Evidence. 

Subsequent  to  the  construction  of  a  rail- 
way track  a  street  was  laid  out  as  a  pablic 
hignway  across  the  railway  right  of  way.  The 
company  did  not  dedicate  the  portion  of  the 
tight  of  way  as  a  part  of  the  street  nor  was  it 
condemned  for  street  pnrpoaes,  but  the  city 
opeoed  and  graded  the  street  acrose  the  right 
of  way.  laid  water  and  sewer  pipes  thereunder, 
built  sidewalk^  et&,  and  made  It  as  much  a 
of  the  street  as  any  other  portion  thereof, 
cost  of  the  Improvements  was  paid  br  the 
company.  The  public  need  it  for  a  faigaway 
for  about  IS  years.  Held,  that  the  street  across 
the  company's  right  of  way  constituted  a  public 
highway. 

2.  Same  —  drsEET  Railboads  —  PBBuissioif 
TO  Opkratk  Lims  ON  Stbebts. 

A  city  may  permit  a  street  railway  com- 
pany to  construct  and  operate  a  line  on  a  public 
Uriiway,  though  it  crosses  the  right  of  way 
and  tracks  of  another  railway  company,  Const 
art  12,  }  20,  rooming  to  a  dty  the  right  to  per- 
mit the  opaiation  a  street  railroads  on  ita 
streets. 

i^eal  from  8t  Lonts  Olrcalt  Court; 
Franklin  Ferrli,  Judge. 

Action  1)7  tbo  St  Loots  &  Snbnrban  Ball- 
way  Company  against  the  Undell  Ballway 
Oompany  and  otiiera.  Frtmi  a  jvdgm«it  dl»- 
mlsring  the  bill,  plaintiff  appeals.  Affirmed. 

Jefferson  Chandler,  for  appellant  Boyle, 
Priest  A  Lehmann,  for  respondents. 

MARSHALL,  J.  This  Is  a  bill  In  equity 
to  enjoin  the  defendants  from  crossing  the 
tracks  of  the  plaintiff  on  Hamilton  avenue. 
In  the  city  of  9t  Louis.  Upon  final  hearing 
the  trial  court  dissolved  the  injunction  and 
dismissed  the  bill,  and  the  plaintiff  appealed. 
This  belug  a  proceeding  Id  equity,  the  facts 
will  be  stated  In  the  course  of  the  opinion. 


1  1.  The  decisive  question  In  this  case  Is, 
whether  Hamilton  avenue  Is  a  public  high- 
way or  street  In  the  city  of  St  Louis.  AU 
other  questions  are  subsidiary  to  this  main 
question,  and  the  solution  of  the  main  ques 
tlon  carries  with  It  the  determination  of  the 
greater  portion  of  the  contentioii  of  coanael 
for  plaintiff  in  this  case. 

All  the  parties  hereto  are  street  railway 
companies  In  the  city  of  St  Louis,  organized 
under  the  laws  of  this  state.  The  plaintiff 
Is  a  successor  or  grantee  of  the  old  St  Louis 
&  Florissant  Railway  Company.  In  ISTO, 
the  St  Louis  &  Florissant  Rhllway  Company 
was  a  steam  railway  operated  ujton  a  nar- 
row-gauge track.  The  eastern  termlnna  was 
at  a  point  almost  midway  between  Grand 
avenue  on  the  east,  Vandeventer  on  the  west, 
Olive  on  the  south,  and  Washington  avenue 
on  the  north.  Its  western  tenulnus  vras 
Florissant,  in  St  Louis  county.  Defendant 
acquired  its  own  right  of  way,  which,  at  the 
point  here  involved,  was  30  feet  wide.  At 
that  time  nearly  the  entire  route  of  said  rail- 
way lay  outside  of  the  cl^  of  St  Louis. 
When  the  city  and  county  of  St  Loula  wa:« 
separated  and  the  limits  of  the  dty  were 
extended,  the  locality  Involved  In  this  case 
became  a  part  of  the  city.  At  that  time, 
and  for  many  years  afterwards,  there  were 
no  streets  In  that  portion  of  the  dt^  where 
Hamilton  avenue  now  is,  and  very  few  houses 
of  any  character  or  description.  About  1ST5 
the  owners  of  the  property  in  the  neighbor^ 
hood  of  Hamilton  avenue  aubdirided  tbelr 
land  and  platted  it  laying  It  off  Into  dty 
lots,  and  making  them  abut  the  right  of  way 
of  the  old  railroad  company.  Thereafter  tbe 
locality  rapidly  increased  In  population  and 
Importance.  At  a  time,  not  deflnltdy  stated, 
but  which  all  tbe  evidence  shows  to  have 
been  about  18  yean  before  the  Institntlon  of 
this  suit  streets  were  projected  running 
north  and  south,  and  crossing  the  right  of 
way  of  said  railway  company.  Among  tbem 
was  Hamilton  avenue.  That  street  was  laid 
out  as  a  public  highway  80  feet  wide.  It 
ran  north  and  south,  and  crossed  plaintUTs 
right  of  way  at  right  angles.  The  plaintiff 
and  Its  predecessors  never  dedicated  by  deed 
or  plat  tbe  portion  of  tbe  right  of  way  aa  a 
part  of  Hamilton  avenue,  nor  was  the  same 
ever  condemned  for  street  purposes.  But 
tbe  dty  of  St  Louis  opened  and  graded  tbe 
street  for  Its  full  width  across  the  plaintiffs 
right  of  way,  laid  water  pipes  thereon  be- 
neath the  surface,  constructed  sewers  there- 
under, built  sidewalks,  and  In  all  respects 
made  it  so  far  as  appearance  and  use  was 
concerned,  as  much  a  part  of  the  street  as 
any  other  portion  thereof.  Electric  wires 
were  strung  on  and  over  the  same,  and  the 
dty  every  year  sprinkled  It  Jnst  as  It  did 
other  public  streets.  The  cost  of  constntc- 
tlon  of  tbe  street  and  sidewalk  and  of  tbe 
sprinkling  was  assessed  against  the  plaintiff 
or  Its  predecessors  as  an  abutting  owner,  and 
It  was  paid  by  tbe  plaintiff  and  Its  predeces- 
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sors.  On  each  side,  to  the  east  and  west  of 
Uamllton  aTenue,  the  plaintiff  or  Its  prede- 
cessors placed  signs  on  the  right  ot  way  ly- 
ing to  the  east  and  west  of  Hamilton  avenue, 
which  read:  "Private  Right  of  Way.  Keep 
Off  the  Tracks."  During  all  said  period  of 
18  or  20  years,  while  the  city  was  so  using 
uDd  treating  it  as  a  part  of  the  public  high- 
way, Hamiltoa  avenue.  Including  the  por- 
tion of  the  plalntUTs  30-foot  right  of  way 
aforesaid,  was  opened  to  public  use,  and  was 
used  generally  hy  dtlzena  for  alt  the  pur- 
poses for  which  streets  are  commonly  used. 
During  all  that  time  neither  the  plaintiff  nor 
Its  predecessors  objected  to  such  use,  or 
claimed  that  It  was  not  a  public  highway. 
On  the  contrary,  the  plaintiff  and  its  prede- 
cessors paid  all  of  the  cliarges,  8[>eclal  taxes, 
and  assessments  which  were  levied  against 
the  remaining  part  of  its  private  right  of 
way,  and  which  were  levied  by  the  city  for 
the  improvement  of  Hamilton  avenue,  in- 
cluding the  portion  of  said  30-foot  strip. 
Originally  the  track  of  the  plaintiff  and  Its 
predecessors  at  aald  point  was  a  T  rail,  and 
plaintiff  and  its  predecessors  placed  a  board 
crossing  thereat,  but  suhs^uently  the  plain- 
tiff removed  the  T  rail  from  within  the  lim- 
its of  what  Is  claimed  to  be  Hamilton  ave- 
nue, and  suhstltuted  therefor  a  girder  rail, 
such  as  the  city  ordinance  requires  shall  be 
used  by  street  railroads.  The  remaining  por- 
tions of  the  plalntUTs  track  outside  of  Ham- 
ilton avenue,  and  other  streets  that  are  In 
the  same  condition  as  to  being  public  high- 
ways, and  which  portions  lie  entirely  within 
the  limits  of  the  plalntifTs  right  of  way,  still 
have  T  rails  thereon.  At  no  time  until  short- 
ly before  the  Institution  of  this  suit  had  the 
plaintiff  or  Its  predecessors  claimed  or  as- 
serted that  Hamilton  avenue  did  not  include 
the  portion  of  said  30-foot  strip  aforesaid. 
In  fact,  the  plaintiff  does  not  now  claim  that 
it  Is  not  a  public  highway  for  all  the  uses  to 
which  a  public  highway  can  be  legitimately 
applied  or  devoted,  except  for  the  construc- 
tion of  a  riva]  street  railway  thereover. 

A  public  highway  may  be  acquired  over 
property  of  a  private  Individual  by,  flrat,  a 
grant  or  deed;  second,  a  dedication  by  plat 
or  deed;  and,  third,  by  acts  in  pals,  which  in 
law  amount  to  a  dedication.  Heltz  v.  St. 
TjOxOs,  110  Mo.  618,  19  S.  W.  735;  Meiners  v. 
St.  Louis,  130  Mo.  274,  32  S.  W.  637;  Busch- 
mann  v.  9t.  Lonis,  121  Mo.  523,  26  S.  W.  687. 
The  question  In  this  case  Is,  whether  or  not 
the  conduct  of  the  plaintiff  and  its  prede- 
cessors amount  to  a  dedication  by  acts  In 
pals,  and  whether  or  not  the  acts  of  the  city 
constitute  an  acceptance  of  the  dedication. 

The  testimony  clearly  and  conclusively 
shows  that  the  city  treated  the  aald  portion 
of  said  strip  as  a  part  of  Hamilton  avenue 
for  nearly  20  years  before  this  suit  was  in- 
stituted, and  that  It  used  it  for  all  the  pur- 
poses for  which  a  street  on,  under,  and  above 
the  surface  Is  commonly  used.  The  plaintiff 
knew  of  snch  use  by  the  dtjr.  consented 


fliereto,  and  paid  the  assessments  for  the 
improvement  of  it  as  a  street  In  like  man- 
ner and  degree  that  any  other  abutting  own- 
er pays  for  the  improvement  of  a  street. 
There  Is  scarcely  an  act  that  conld  be  per- 
formed by  a  dty  with  reference  to  a  street 
that  has  not  been  performed  by  the  city  with 
reference  to  Hamilton  avenue,  Including  the 
strip  in  controversy.  The  plaintiff,  however, 
contends  that  a  dedication,  whether  hy  deed, 
grant,  plat,  or  acts  in  pais,  must  be,  and 
necessarily  is,  of  the  whole  right  to  the  prop- 
erty, and  that  there  is,  and  can  be,  no  dedi- 
cation in  this  case,  because  the  plaintiff  and 
its  predecessors  have  always  used  it  as  a 
part  of  Its  right  of  way.  This  contention  is 
untenable.  It  was,  and  Is,  clearly  within 
the  power  of  a  city  to  lay  oat,  establish,  con- 
demn, or  acquire  a  street  to  cross  a  right  of 
way  of  an  existing  railroad  company.  The 
street  thus  acquired  is  subject  to  the  para- 
mount right  of  the  existing  railroad  com- 
pany, but  the  two  uses  of  the  land  for,  first, 
a  railroad  right  of  way,  and,  second,  for 
street  purposes,  are  consistent,  compatible, 
and  legal  uses.  Railroad  v.  Chicago,  166  U. 
S.  233,  17  Snp.  Ct  681,  41  U  Ed.  979,  and 
Railroad  v.  Gordon,  157  Mo.,  loc  cit  77,  57 
S.  W.  742.  Tbis  is  necessarily  true,  for  oth- 
erwise a  street  could  never  be  projected 
across  a  railroad,  nor  could  the  dty  acquire 
the  right  of  way  to  have  a  street  cross  a 
railroad,  even  though  It  sought  to  do  so  by 
condemnation.  Tet  section  4  of  article  12  of 
the  Constitntion  expressly  reserves  the  pow- 
er and  right  of  eminent  domain  in  such 
cases,  and  authorizes  a  proceeding  by  a  dty 
to  condemn  the  right  to  construct  and  main- 
tain a  street  across  the  right  of  way  of  an 
existing  railroad.  In  fact,  the  plaintiff  con- 
cedes the  dty  conld  have  acquired  such  a 
right  in  this  case  If  It  had  proceeded  con- 
demnation. If  It  had  proceeded  by  condem- 
nation, it  would  have  acquired  only  the  same 
right  it  did  acquire  by  a  dedication,  by  the 
plaintiff,  by  acts  in  pals.  Such  a  dedication 
did  not  in  any  manner  Impair  the  plaintiff's 
right  to  use  the  property  as  a  right  of  way, 
nor  did  It  amount  to  a  breach  of  trust  by 
the  railroad  of  Its  right  to  the  land  covered 
by  the  right  of  way. 

The  plaintiff,  however,  contends  that  un- 
der the  decision  of  this  court  In  Railroad  v. 
Totman,  149  Mo.  657,  61  S.  W.  412,  titie 
to  railroad  property  can  never  be  acquired 
by  adverse  possession  under  the  statutes 
of  this  state  where  such  possession  began 
since  the  taking  effect  of  the  Revised  Stat- 
utes of  1865.  That  case  held  that  a  railroad 
right  of  way  constituted  property  devoted  to 
a  public  use,  and  therefore  the  statute  of 
limitations  did  not  ran  against  the  railroad 
and  in  favor  of  one  who  bad  taken  posses- 
sion of  a  portion  thereof;  in  other  words, 
that  such  a  possession,  under  our  statutes, 
does  not  constitute  adverse  possession,  and 
can  never  ripen  into  a  titie  by  limitation. 
The  condosion  reached  In  that  case  met  with 
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the  approTal  of  tbii  dlrlBlon  of  this  court, 
and  notblng  has  appeared  since  to  cause  the 
court  to  change  the  conclnslon  then  an* 
nounced.  Bat  the  doctrine  there  announced 
la  no  manner  determines  the  Question  here 
Involved.  The  question  here  Is,  not  whether 
the  city  acquired  title  by  limitation,  bnt 
whether  the  plaintiff  and  fts  predecessors 
dedicated  the  30-foot  strip  aforesaid  to  public 
use  as  a  street  by  acts  In  pais.  A  dedica- 
tion by  acta  In  pals  may  be  a  perfectly  valid 
dedication  although  the  city  has  not  been  In 
the  possession  and  enjoyment  thereof  for  a 
period  of  time  necessary  to  constitute  title 
by  limitation.  In  other  words,  the  two  legal 
propositions  depend  upon  totally  different 
principles.  The  conclusion  Is  Irresistible 
that  the  plaintiff  and  Its  predecessors  dedi- 
cated that  portion  of  Its  30-foot  strip  lying 
within  the  limits  of  Hamilton  avenue  to  pub- 
lic use  as  a  street,  subject  to  Its  right  to 
maintain  and  operate  Its  railroad  thereon. 
Being  dedicated  as  a  public  street,  It  passed 
at  once  to  the  control  of  the  public  authori- 
ties for  all  purposes  for  which  any  public 
street  may  lawfully  be  used.  Elliott  on 
Roads  &  Streets,  p.  133. 

2.  The  next  question  In  this  case  is,  wheth- 
er, Hamilton  avenue  being  a  public  street, 
the  dty  of  St  Louis  had  a  right  to  authorize 
the  defendants  to  construct  and  maintain 
street  car  tracks  on  the  same.  The  plaintiff 
contends  that  the  question  of  the  necessity 
for  the  acquisition  of  a  right  of  way  for  a 
railroad  is  a  Judicial  question,  and  must  be 
decided  by  the  courts,  and  Is  beyond  the  pow- 
er of  ft  municipality  or  of  the  Legislature  to 
determine.  In  the  abstract,  where  a  rail- 
road company  seeks  to  condemn  private  prop- 
erty for  a  railroad  right  of  way,  the  use  to 
which  it  Is  to  be  devoted  Is  a  Judicial  ques- 
tion. But  this  rule  of  law  Is  not  determina- 
tive In  this  case,  for  the  defendants  are  not 
seeking  to  condemn  plaintiff's  property  for 
a  right  of  way,  but  are  claiming  a  right  to 
run  over  the  streets  by  virtue  of  an  ordi- 
nance duly  enacted  by  the  city  of  St.  Louis 
authorizing  them  to  do  so.  Given  the  prem- 
ise that  Hamilton  avenue  Is  a  public  street, 
It  follows  that  the  defendants  could  not  con- 
demn a  right  of  way  over  the  same,  for  sec- 
tion 20  of  article  12  of  the  Coustitution  ex- 
pressly reserves  to  a  city,  town,  or  village 
the  right  to  say  whether  or  not  a  street  rail- 
road shall  be  operated  on  any  of  its  streets. 
Street  railroads  constitute  a  legitimate  use 
of  a  public  street  Julia  Building  Ass'n  v. 
Bell  Telephooe  Co.,  88  Mo.  258,  57  Am.  Rep. 
388.  Such  railroads  are  simply  another 
method  of  transporting  citizens  over  the 
streets,  and  it  has  been  held  that  they  may 
not  only  be  legally  authorized  on  the  street 
but  that  their  presence  thereon  does  not  con- 
stitute an  additional  servitude.  The  Infirm- 
ity of  the  plaintiffs  whole  contention  upon 
this  branch  of  the  case  consists  in  Its  failure 
to  differentiate  betn'een  an  ordinary  acqnl- 
altiou  of  a  right  of  way  over  private  proi>- 


erty  by  means  of  the  exercise  of  the  rl^t  of 
eminent  domain,  and  the  constnictlon  of  a 
street  railroad  on  an  »lstlng  street  under 
and  toy  virtue  of  the  authority  and  permis- 
sion of  the  city.  Under  the  facts  in  Judg- 
ment here  It  Is  Impossible  to  escape  the  con- 
viction that  the  plaintiff  and  Its  predecessors 
intended  to  dedicate  the  portion  of  Its  right 
of  way  lying  wltbln  the  Umtts  of  Hamilton 
avenue  to  public  use  as  a  street  subject  to 
Its  right  of  way  thereover,  and,  being  a  pub- 
lic street  It  was  within  the  power  of  the  dty 
to  permit  the  defendants  to  construct  main- 
tain, and  operate  a  street  railway  over  the 
same,  and  that  the  plaintiff  Is  not  now  In  a 
position  to  claim  that  such  a  street  railway, 
even  though  it  be  a  rival  raUway,  conld  only 
be  constructed  across  plalntUTs  right  of  way 
after  a  right  so  to  do  bad  been  acquired  1^ 
condemnation. 

The  Judgment  of  the  drcoit  court  1b  right; 
and  18  affirmed.  All  concnz; 


JOHN  A.  TOLMAN  CO.  v.  HUimiB  «t  al. 
(Kansas  Olty  Court  of  Appeals.  UiasraiL 

June  26^  1005.) 

1.  Appeal— FiNDiRos—OoifOLmivsinaBS. 

In  an  action  on  a  guaranty,  a  finding  on 
an  Issue  as  to  a  change  of  the  contract  withoat 
the  knowledge  of  the  guarantors,  wbldi  ww 
submitted  by  proper  instnictions,  and  htviiig 
evidence  to  support  it  will  not  be  diatnrbec, 
though  the  pnndpal  evidence  was  glren  by 
deposition. 

2.  OTTABAnrr  —  ALnsA-noH— Dncauas.or 

6U4BANT0B8. 

Where  a  contract  of  gnarsnty  was  duinnd 
without  the  knowledge  of  the  guarantors,  ust 
the  indebtednemea  accmed  before  the  alteratfoa 
cannot  preclude  the  guarantors  from  *mM^t 
OD  their  disdiarse,  as  tbm  alteration  maikm  a 
new  contract  which  abrogates  Uis  ori^naL 

Appeal  from  Circuit  Oonrt  Hrair  Oomty; 
W.  W.  Graves,  Judge. 

Action  by  the  John  A.  Tolman  Company 
against  Harry  L.  Hunter  and  otliecs.  Jftom 
a  Judgment  t<x  defendants,  plaintiff  appeals. 
Affirmed. 

Lindsay  &  Hlnkle,  for  appellant  O.  JL 
Calvlrd  and  P.  A.  Parks,  for  reqiondenta. 

ELLISON,  J.  Tbls  is  an  actkm  <»i  a  eon- 
tract  of  guaranty.  The  Judgment  In  the  trial 
court  was  tm  the  defendants. 

It  appears:  That  plaintiffs  nude  s.  eon- 
tract  of  employment  of  one  Oary  EL  Hnnter 
as  "a  traveling  salesman  and  othenrisfc" 
That  he  was  to  collect  m<Hi^  Cbr  tliem  in 
the  territory  ow  which  ia  travded.  Tliat 
he  would  repay  to  plaintiffs  whatever  mooaf 
they  might  advance  to  him.  That  be  was  ts 
be  paid  a  commission  on  bis  aim,  and  wsi 
to  bear  bis  own  expenses.  After  a  period  <tf 
near  one  year  he  quit  the  service.  In  debt 
to  plaintiffs  9740.  The  answer  contahKd 
two  defenses:  First  that  plaintiffs  got  Hna- 
ter  to  enter  their  service  by  false  and  fraud- 
ulent representatlonsi    and,  seo«k4  tbst 
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plaintiffs  and  Hunter  changed  the  terms  of 
tbe  contract  between  them,  in  a  material 
respect,  without  the  consent  or  knowledge 
of  defendants,  guarantors.  The  first  de- 
fense was  peremptorily  taken  out  of  the  case 
hy  the  trial  court,  and  the  second  was  sub* 
mltted  to  the  Jury  by  proper  instructions. 

1.  Tbe  plalntlfTs  assign  two  principal 
causes  for  reversal  of  the  Judgment:  First, 
that  there  is  no  evidence  to  sustain  the  de- 
fense of  a  change  In  the  contract,  and  there- 
by, Chey  contend,  the  verdict  has  no  support 
ITe  have  gone  over  the  evidence,  and  find 
that.  If  that  given  In  support  of  the  allega- 
tion of  a  change  is  to  be  believed,  there  was 
abundant  support  for  the  verdict.  Whether 
It  was  evidence  wortby  of  belief  is  not  for  as 
to  say,  since,  under  our  system,  that  la  a  mat- 
ter  exclusively  for  the  Jury. 

2.  But  the  prlndpal  evidence  In  the  cause 
was  given  by  deposition,  and  since  the  Jury 
had  no  opportunity  for  seeing  and  hearing 
the  witnesses,  and  had  no  means  of  observ- 
ing their  conduct  and  manner  while  testify- 
ing, plaintiffs  claim  that  the  rule  permitting 
a  Jury  to  Judge  of  the  evidence  and  its 
weight  should  not  be  applied,  or  at  least 
shonld  be  somewbat  relaxed.  Bnt  (he  caM 
is  one  at  law.  and  an  appellate  court  is  with- 
out author!^  to  weigh  evidence,  whatever 
embarrassment  the  Jnry  may  labor  under  In 
determining  the  Isanes  upon  which  tbe  evi- 
dence bears.  There  Is  no  additional  power 
in  an  apellate  court,  arising  from  the  fact 
that  tbe  evidence  before  a  jury  was  given 
by' deposition,  tbongh.  In  caaea  where  tbe 
question  whether  an  aiq;iellate  coort  should 
interfer  e  Is  exceedingly  dose,  the  fact  that 
tbe  evidence  was  through  the  medium  of 
depMltlona  might  be  of  some  persuaalTe 
force  In  coming  to  a  (Mmclnslon. 

8.  It  la  finally  urged  by  plalntlflp  ttiat,  not^ 
withstanding  thoe  may  have  been  a  change 
of  the*  contract  without  defendants  knowl- 
edge or  consent  yet  ea  It  waa  ahown  that 
the  iDdebtedneaa  of  Honter  accmed  to  them 
before  ttie  alteration,  no  harm  waa  done  de- 
fendants, and  they  cannot  take  advantage  to 
themselves  on  acconnt  of  sndi  change  hav- 
ing been  made.  We  are  dted  to  the  cases  of 
School  IMst  T.  lievlTB,  147  BCo.  S80,  49  B.  W. 
&07,  and  Kansas  City  v.  McGovem,  78  Mo. 
App.  518,  In  support  ot  the  point  We  think 
they  have  no  appllcatkm.  The^  relate  to  ttie 
rtfits  of  third  parties  who  had  no  hand  or 
lot  in  the  change,  and  an  foonded  on  a  rule 
altogether  different  from  that  govmilng  tbia 
case.  Here  the  change  was  made  by  the  par- 
tlea  now  seeking  to  enforce  liabUtt^  in  the 
face  of  their  own  wrongful  Interference  with 
the  ocmtract  The  rule  in  this  class  of  altei^ 
ntlons  is  fondamental,  and  finds  constant  ap- 
plication. If  the  alteration  Is  made,  a  sorety 
is  discharged,  though  such  change  worked 
no  harm,  or  was  even  for  the  surety's  benefit 
The  alteration  makes  a  new  contract,  which 
abrogates  tba  original.  The  original,  being 


thus  set  aside,  can  bind  no  one;  and,  since 
the  new  or  changed  contract  has  not  had 
the  assent  of  the  parties  sought  to  be  char- 
ged, it  cannot  bind  them.  2  Brandt  on  Sure- 
tyship &  Guaranty;  Warden  v.  Ryan,  37  Mo. 
App.  466;  Leavel  v.  Porter,  S2  Mo.  App.  640. 

A  careful  examination  of  the  points  as  pre- 
sented satisfies  us  that  the  Judgment  should 
be  affirmed.  All  concur. 


STATE  ex  rel.  SCHOOL  DIST.  NO.  1,  TP. 
51,  R.  17,  HOWARD  AND  CHARITON 
COUNTIBS.  et  al  v.  MILLER,  Goaoty 
Clerk. 

(Sanass  City  Court  of  Appeals.  Missouri. 
June  28,  1005.) 

1.  School  DisrBrcrs  —  Obgakizatioh— Rb- 
VIEW--C01J.ATBBAL  Attack. 

Where  a  school  district  bad  been  recog- 
nized as  an  existing  district  by  both  state  and 
county  for  several  years,  the  validity  of  its  or- 
ganization could  not  be  attacked  in  a  collateral 
proceeding  to  compel  a  conaty  clerk  to  extend 
certain  taxes  over  the  land  therein,  to  which 
proceeding  tbe  school  district  was  not  a  party. 

2.  Sake— MANDAinrs. 

Where  a  school  district  though  Irregnlarly 
organized,  had  existed  and  been  recognized  both 
by  the  state  and  oount?  as  an  existing  district 
for  many  yean,  a  taxpayer  was  barred  by  lach- 
es from  Obtaining  mandamus  to  contest  the  va- 
lidity of  its  organization. 

Appeal  from  Circuit  Coort  Chariton  Coun- 
ty; John  P.  Butler,  Judge. 

Mandamus  by  the  state,  on  the  relation  of 
School  District  No.  1  of  Township  51,  Range 
17,  of  Howard  and  Charlton  counties,  and 
others,  agalnat  Herbert  H.  Miller,  clerk  of 
the  county  court  of  Chariton  county.  From 
a  Judgment  denying  the  writ  relators  ap- 
peal. Affirmed. 

T.  Shackelford  and  B.  W.  Bjuay,  tat  ap- 
pellants. B.  B.  Oaples  and  Crawley  &  West 
for  respondent 

HbUSOX,  J.  The  telator  scbool  district 
seeks  to  compel  the  respondent  county  cleric 
of  Chariton  county  to  assess  and  extend  the 
taxes  on  property  in  certain  territory  claim- 
ed by  relator,  as  iras  cratlfled  by  It  on  the 
12th  of  Afoy.  1006.  The  object  of  relator  Is 
to  subject  certain  territory  to  taxation  as  a 
part  of  said  district  The  trial  court  refused 
a  peremptory  mandamus,  and  relator  ap- 
pealed. 

It  appeara  that  prior  to  1806  the  territory 
composing  the  relator  district  was  partly  In 
Chariton  and  partly  in  Howard  counties. 
The  territory  now  In  dispute  lies  wholly  In 
tbe  former  conn^.  In  1800  tbe  territory  now 
in  dispute  with  some  not  In  dispute,  organ- 
ized Into  a  separate  district  known  as  Dis- 
trict No.  2.  The  relator  attacks  the  regular- 
ity and  legality  of  the  proceeding  whereby 
such  District  No.  2  waa  attempted  to  be  or- 
ganised.  But  it  appears  In  the  case  that 
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SQcb  District  No.  2  did  In  fact  exist  from 
1896  down  to  the  present  time;  that  It  had 
officers,  ballt  a  schoolhonae,  carried  on  a 
school,  and  received  Ita  share  of  the  school 
taxes  daring  that  time. 

We  win  concede  (and  thereby  rid  the  case 
of  much  detail  of  statement)  that  District 
No.  2  was  Irregularly  organized.  But  the  fact 
remains  that  for  many  years  it  was  an  ex- 
isting district  operating  under  the  laws  and 
filling  all  the  fnnctlons  of  a  school  district, 
and  that  It  was  recognized  by  both  state  and 
county,  the  former  In  the  apportionment  of 
school  funds,  and  the  latter  in  taxation  and 
other  matters  arising  from  the  relation  of 
county  and  school  district  affairs.  This  pro- 
ceeding is  not  a  direct  attack  upon  the  ex- 
istence of  the  district  It  Is  merely  seeking 
to  compel  the  performance  of  an  alleged 
ministerial  dnty  by  the  respondent,  as  coun- 
ty clerk,  to  extend  taxes  for  school  pur- 
poses for  the  relator  over  and  upon  certain 
lands.  District  No.  2  Is  not  a  par^  to  the 
proceeding,  and  its  exlsteace  as  a  district  only 
arises  In  a  collateral  way.  That  It  exists 
in  fact,  and  has  been  exercising  the  func- 
tions above  stated,  is  beyond  question.  We 
therefore  hold  that  in  this  proceeding  Its 
rights  as  a  district  to  tax  the  territory  in 
question  cannot  be  questioned.  Bumham  t. 
Rogers,  167  Mo.  17,  66  S.  W.  970;  Frederick- 
town  V.  Fox,  84  Mo.  59;  State  v.  Fuller,  90 
Mo.  165,  9  S.  W.  583;  State  ex  rel.  v.  Board 
of  Equalization,  108  Mo.  241,  18  B.  W.  782; 
State  ex  rel.  t.  Buhler,  90  Mo.  S60,  8  S.  W. 
68.  And,  not  being  a  party,  such  proceeding 
should  not  be  had  as  woi^d  blot  out  its  ex- 
istence without  an  opportunity  to  be  heard. 
School  DIst.  T.  Smith,  90  Mo.  App.  215. 

Again,  recurring  to  the  length  of  time  Dis- 
trict No.  2  has  been  exercising  the  functions 
of  a  regular  school  district  and  no  proceed- 
ings taken  to  oust  it  of  the  privileges  and 
functions  thus  exercised,  we  regard  It  as  not 
an  unwise  exercise  of  that  discretion  with 
which  the  courts  are  Intrusted,  in  consider- 
ing the  propriety  of  an  extraordinary  writ  of 
this  nature  to  refuse  It  on  account  of  the 
long  delay.  Stamper  v.  Roberts,  90  Mo.  683, 
3  S.  W.  214.  Judge  Norton's  view  In  that 
case  Is  applicable  here.  He  said:  "Conced- 
ing for  the  purposes  of  this  case,  without  de- 
termining the  question,  that  the  change  thus 
made  was  irregular  and  In  excess  of  the  pow- 
ers conferred,  the  question  still  remains 
whether,  under  the  facts  of  the  case,  a  court 
of  equity  should  Interpose  its  Injunctive  and 
restraining  process.  The  proceedings  to  es- 
tablish this  new  district  occurred  In  April, 
1880;  this  suit,  assailing  its  validity,  was 
brought  in  1884.  In  the  meantime  the  new 
district  was  In  fact  organized,  and  has  re- 
mained so  organized,  unchallenged  by  plain- 
tiff, except  so  far  as  bis  protest  In  paying 
school  taxes  assessed  against  him  may  be 
regarded  as  challenging  it.  In  view  of  these 
tacta,  and  the  farther  fact  that  during  an  In- 


terval of  four  years  the  de  facto  existence 
of  the  district  was  recognized  and  parties 
Interested  have  adapted  themselves  to  the 
changed  conditions  of  things,  presumably 
for  school  purposes,  and  incurring  expenses 
necessarily  incidental  to  conducting  a  school, 
we  are  fully  Justified  In  affirming  the  judg- 
ment of  tbe  circuit  court  on  the  gronnd,  if 
on  no  other,  that  plaintiff,  by  his  laches,  baa 
allowed  a  condition  of  tilings  to  exist  for 
years  which  would  make  It  Inequitable  to 
grant  the  relief  prayed  for." 

The  conclusions  we  have  reached  make  un- 
necessary a  review  of  the  brief  of  relator, 
or  of  suggestions  advanced  in  oral  argu- 
ment. For,  notwithstanding  the  position 
taken,  the  considerations  we  have  set  out 
above,  in  the  circumstances  developed  by  the 
record,  lead  to  an  affirmance  of  the  Judg- 
ment All  concnr. 


ORiaiBS  r.  THORP. 

(KsnsBS  Qty  Coort  of  Appeals.  ICisBcniTL 
Jons  a6»  190S.) 

1.  SuNDKB— Words  IicFunno  Laboemt. 

A  statement :  "I  know  I  never  got  all  nj 
rent  com  ofE  of  the  ground  that  Joe  Grimes  had 
rented.  Tbe  corn  that  Joe  Grimes  sold  to 
Teldgen  was  my  com,  and  I  am  satisfied  that 
Grimes  stole  my  corn" — made  by  defendant  oon- 
ceming  plaintitC,  did  not  necessarily  mean  that 
plaintiff  was  defendant's  tenant  on  shares,  and 
that  the  com  referred  to  bad  been  in  his  pos- 
sessioD  as  tenant  undivided,  and  hence  In- 
ported  a  larceny,  and  was  elanderons  per 

[Bd.  Note. — ^For  cases  in  point,  see  voL  83, 
Cent  Dig.  I^Ibel  and  Slander,  H  46-62.] 

2.  SAUS  —  EXKHPIABT  DAIUAIS— BtTIDBTO- 

iNSTBUCTIOnS. 

Where,  in  an  action  for  slander,  Uie  pe- 
tition asked  exemplary  damages,  and  erfdenoe 
was  received  which  was  admiailble  only  on  snch 
iasae,  and  not  for  the  purpose  of  prorlng  the 
truth  of  the  slanderous  charge  or  actnal  dam- 
agw.  an  instmction  that  **ln  making  op  their 
verdi^"  tiie  jury  might  eraslder  the  taetm  and 
circumstances  admitted  In  eTldaioe»  as  pro* 
duced  by  both  parties,  was  erntneoiUL 
8.  Sauk— Judges  or  Law. 

In  a  dvil  action  for  slander,  an  instmc- 
tion that  the  jury  were  themselves  tbe  Jadges  of 
the  lav,  as  welt  as  of  the  facts,  wsa  error. 

[Ed.  Note.— For  cases  hi  point  see  voL  83: 
Cent  Dig.  Ubel  and  Slander,  U  356^^] 

Appeal  from  Olrcidt  Court,  Cedar  County. 

Action  by  Joa^h  B.  Grlmw  against  Benja- 
min Thorp.  From  a  Judgment  for  plaintiff, 
defendant  appeals.  Reversed. 

W.  0.  Hastln  and  Woodruff  &  Mann,  for 
appellant    Cole,  Burnett  &  Wllllama  and 

Thos.  L.  Nelson,  for  respondent 

ELLISON,  J.  The  plaintiff  brought  bis 
action  against  defendant  charging  in  four 
counts  that  the  latter  had  slandered  him. 
Tbe  third  and  fourth  were  dismissed  by  the 
court  (uu2  a  verdict  for  plaintiff  was  bad  on 
the  first  and  second;  the  finding  being  fra: 
both  compensatory  and  exemplary  damages 
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on  each  count,  aggregating  $2,000.  Defend- 
ant appealed. 

1.  The  firat  count  states  the  slander  as 
that  plaintiff  used  this  language:  "Yes:  I  did 
accuse  Joe  Grimes  of  stealing  my  corn,  and 
he  did  steal  It,  and,  by  Qod!  I  can  prove  It" 
Tb«  second  count  sets  out  that,  while  plaln- 
tur  was  residing  on  defendant's  farm  as  his 
tenant,  he  spake  of  plaintiff  to  one  Charles 
W.  Stevenson  th^  following  false  and  slan- 
derous words,  to  wit:  "I  know  I  never  got  all 
my  Teat  com  off  of  the  ground  that  Joe 
Grimes  had  rented.  The  com  that  Joe 
Grimes  sold  to  Teidgen  was  my  com,  and  I 
am  aatlafled  that  Grimes  stole  my  com,"  The 
words  charged  In  the  first  connt  are  conceded 
to  be  danderooa  per  se.  Bat  it  is  said  that 
those  In  the  second  count  are  not  slanderous, 
but  that  they  carry  along  with  them  a  mean- 
ing which  shows  that  they  could  not  he. 
Trimble  r.  Foster.  87  Mo.  40, 66  Am.  Rep.  440. 
The  point  made  Is  that  plaintiff  waa  defend- 
ants tenant  on  the  ahares,  and  that  plaintiff, 
bring  In  possession  of  the  com,  undivided  be- 
tween landl<ad  and  tenant,  could  not  be 
guilty  of  laiceny.  That,  however,  does  not 
appear  from  the  language  used.  The  utter- 
ance does  not  show  the  com  was  not  the 
specific  property  of  defendant.  The  language 
used  does  not  disclose  that  a  larceny  could 
not  have  been  committed.  The  mere  fact 
that  it  waa  "rokt  com"  does  not  show  It 

2.  The  petition  asked  for  exemplary  dam- 
ages, and  there  was  evidence  offered  and  ad- 
mitted  In  behalf  of  ^alntlff  to  sustain  dam- 
Rgm  of  that  natnr^  and  so  tlie  Jury  award- 
ed such  damages.  But  there  was  Ukewlse 
evidence  In  plaintiff's  behalf  showing  miti- 
gating drcomstancea  tm  the  question  of  such 
damages.  In  such  state  of  case,  the  court 
gave  for  plaintiff  Instructlonr  3  and  fi-Hihe 
former  as  to  the  flnt  and  the  tatter  as  to  the 
second  count — ^In  which  the  Jury  were  told 
that,  "In  making  their  verdict,"  they  might 
take  into  consideration  the  facts  and  circum- 
stances admitted  In  evidence  as  produced  by 
both  parties.  A.  part  of  the  evidence  ad- 
mitted was  only  competent  on  account  of  the 
claim  for  exemplary  damages,  and  not  for 
the  pmpose  of  proving  the  truth  of  the  slan- 
derous charge  at  actual  damages.  By  those 
Instructions  the  Jury  wese  authorised  to 
consider  evidence  on  the  charge  dC  uttering 
the  words  and  of  the  amount  of  compensa- 
tory damages,  which  was  not  applicable 
thereto,  but  only  applicable  to  exemplary 
damages.  The  Instructions  should  not  ig- 
nore matters  of  mitigation  (Oallahan  v.  In- 
granw  122  Mo.  865,  863,  878,  26  S.  W.  1020^ 
48  Am.  St  683)  when  exemplary  dam- 
ages are  asked,  and  mitigating  circumstances 
appear  to  rebut  m  leraen  malice.  In  the  case 
just  dted,  and  that  of  Jones  v.  Mmray,  167 
Mo.  47,  66  &  W.  881,  It  waa  held  that,  whUe 
evidence  of  Intention  and  motive  was  ad- 
missible on  the  qneBthm  of  malice  and  ex- 
emplary damages,  yet  the  Jury  should  be  cau- 


tioned that  sucb  evidence  sbould  not  be  con- 
sidered as  a  defense  to  the  utterance  of  the 
words,  nor  to  reduce  compensatory  damages. 
So  it  la  made  clear  that  these  two  elements — 
guilt  In  uttering  the  false  words,  with  the 
consequent  compensatory  damages,  and  ex- 
emplary damages — may  become  distinct  mat- 
ters, and  they  sbould  not  be  confounded  and 
confnsed  In  Instructions  as  In  this  case;  the 
resnk  being  that  the  Jury  may  have  allowed 
evidence  applicable  to  one  to  have  had  an 
Influence  In  determining  the  other,  to  which 
such  evidence  did  not  apply. 

8.  Error  was  committed  In  giving  an  In- 
stmctlon  at  the  instance  of  the  plaintiff  that 
"the  Jury  are  themselves  the  Judges  of  the 
law  of  slander  as  well  as  of  the  tacts,  and 
they  are  not  required  to  accept  the  Instruc- 
tions given  by  the  court  aa  being  ctmclnslve 
of  what  the  law  of  slander  is."  In  libel 
cases,  whether  %lvU  or  criminal,  the  Jury, 
under  the  direction  of  the  court,  detCTmlnes 
the  law  and  ttie  Act  Sands  Marqnardt 
(decided  this  term)  87  S.  W.  1011.  That  is 
to  say,  the  court  may  Instract  the  Jury  as  to 
the  law  of  libel  In  an  advisory,  but  not  man- 
datory, way.  The  Jury  cannot  be  directed 
peremptorily  to  find  a  verdict  of  guilty  In 
a  criminal  prosecution  for  libel,  nor  for  plain- 
tiff In  a  civil  suit  If  they  believe  certain 
facta,  for  they  are  the  Judges  of  the  law  aa 
well  as  the  fact  This  is  the  riCect  of  the 
law  as  stated  by  Juc^  Johnson  In  the 
Sands  Oase,  and  is  undoubtedly  the  view  of 
the  Suprane  Court  as  Is  ahovrn  In  the  cases 
ct  State  v.  Armetroi^,  106  Mo.  886,  16  S.  W. 
604,  18  U  B.  A.  419,  27  Am.  St  Bep.  361, 
and  Heller  v.  Pulltier  Pah.  Co.,  168  Mo.  206, 
64  S.  W.  467.  In  criminal  prosecutlonB  fOr 
either  libel  or  slander,  the  Jury  determine  the 
law  and  fact  Section  22<^  Bev.  St  1890. 

4^  But  In  dvU  actkniB  for  alander  no  such 
Innovation  on  the  ordinary  mode  of  trial  by 
Jury  prevails.  Heller  r.  Pulitzer  Pub.  Oa, 
supra.  It  was  Qierefore  error  In  the  trial 
court  to  Instruct  the  Jury  that  they  -wete  the 
Judges  of  the  law,  and  that  tbey  were  not 
bound  by  the  instractlons  of  the  conrt  SwUi 
high  and  exceptional  function  does  not  rest 
with  such  body  In  dvll  actlfflis  for  slander. 

6.  Aa  the  right  and  poww  lo^ed  with  a 
Jury  to  determine  the  law  of  libel  w»e  called 
into  being  In  the  Intraest  of  defendant,  and 
as  a  restraint  upon  the  authority  of  Judges 
to  direct  verdictB  of  guilty  upon  the  belief 
of  certain  ftiets,  it  Is  argued  by  plaintiff  that 
since  the  Instmctlon  here  was  given  at  the 
Instance  of  the  plaintiff.  It  bad  the  effect  of! 
helping  Instead  of  harming  defendant  In 
that  It  gave  the  Jury  ttie  ^vllege  of  finding 
fOr  him,  even  ttiough  th^  could  not  have 
done  so  but  for  that  Instruction.  We  may 
concede  that  hut  the  fiict  remains  that  the 
instruction  llkewlae  gave  the  Jury  the  author- 
ity to  disregard  the  Instructions  In  defend- 
ant's behalf,  and  th^nselves  determine,  in 
the  face  of  such  Instructions,  that  he  was 
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gull^  of  slandor,  and  mulct  him  In  damages 
therefor.  So  we  bold  such  Instraction  In 
cItU  actlomi  for  slander'  to  be  enoneons^^ 
whether  given  at  the  Instance  of  the  plain- 
tiff or  defendant 

The  judgment  will  be  reversed,  and  the 
cause  remanded.  All  concur. 


STATE  ex  rel.  OBB,  Treasurer,  t.  GATES. 
(ELOiuas  Oit7  Oonrt  of  Appeals.  MIsKmri. 
Jane  28,  1905.) 

AF]raAI>— BECIXAU  in  BbCOBD  —  OONTBADIO- 

TiON  BT  Affidavit. 

A  recital  In  the  record  on  appeal  that  an 
affidavit  for  an  appeal  was  filed  on  the  day  the 
jod^ent  appealM  from  was  rendered  la  over- 
come by  the  affidavit  showing  that  it  was  sworn 
to  on  a  subsequent  date  after  the  adjournment 
of  court,  necessitating  the  dismissal  of  the  ap- 
peal. 

Appeal  from  Ctrcait  Oonrt,  Carroll  Ooonty; 
Jno.  P.  Butler,  Judge. 

Action  by  the  state,  on  the  relation  of 
Tboihas  A.  Orr,  treasurer  and  ex  officio  col- 
lector of  revenue,  against  Joseph  W.  Gates, 
for  tbe  collection  of  delinquent  taxes.  From 
a  Judgment  for  defendant  relator  appeals. 
Dismissed. 

W.  J.  Allen  and  James  BfeOann,  for  ap- 
pellant Nichols.  Pistole  ft  Neville  and  Jas. 
F.  Orahom,  for  resiwndent 

ELLISON.  J.  The  plaintiff  bnmgbt  flibi 
action  to  recover  tasm  alleged  to  be  doe  -die 
dty  of  GarroUton.  The  trial  was  bad  before 
tbe  court  without  a  Jnir.  and  resulted  In  fa- 


vor of  the  defendant,  for  whom  jndgment 
was  entered. 

The  Wal  was  had  and  Judgment  rendraed 
on  September  24, 1904,  and  the  record  recites 
that  on  that  day  an  affidavit  for  on  appeal 
was  filed,  and  that  the  ajveal  was  granted. 
Tbe  clerk  Indorsed  on  the  bac^  of  the  affi- 
davit that  It  was  filed  on  that  day.  But  the 
affidavit  Itself  shows  that  It  was  ewara  to 
on  October  18. 1901,  that  b^ng  after  the  ad- 
journment of  court  Tbe  record  stating  that 
the  affidavit  was  filed  on  S^tember  Htb 
would  ordinarily  controL  It  would  Import 
absfdute  verity,  unless  overcome  by-  some 
other  record  of  supezlor  probative  fbrce.  It 
Is  weU  established  In  this  state  that  though 
tbe  record  recites  due  and  propw  service  of 
summons,  If  the  writ  Itself,  with  tbe  retnm 
of  the  sheriff,  c<mtradlctB  such  recital*  tbe 
latter  will  controL  So  In  this  case,  tiioiq^ 
tbe  record  recites  the  filing  of  an  affidavit 
on  Septembor  21th,  it  must  yield  to  the  affi* 
davit  Itself  showing  October  18th  as  the  date. 
Cloud  Pierce  City,  86  Ma  8S7;  Blodgett  v. 
Schaffer.  91  Ho.  6S2,  7  &  W.  486;  Adams  v. 
Cowles,  9S  Mo.  601,  8  8.  W.  711,  6  Am.  St 
Bep.  74;  McGlanalian  t.  West,  100  Mo.  309, 
18  S.  W.  674;  WUUoms  t.  Monroe,  12S  Ho. 
574,  28  S.  W.  8B8:  Bell  T.  Brinkmann,  12S 
Mo.  270,  27  a  W.  874.  The  recital  in  the 
record  as  to  the  fUing  of  an  affidavit  for  an 
appeal  on  September  24,  1904,  moat  be  held 
to  be  the  scot  of  affidavit  diown  by  tbe  paper 
itself.  Lone^  v.  Garbee,  ICS  Mo.  8S6,  16 
S.  W.  881,  24  Am.  St  Bep.  SOL 

Tbe  appeal  must  be  dismissed.  All 
cur. 
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8TATB  T.  C3RAIG. 

<Supreme  Court  of  Hisaoari.  Diviiion  No.  2. 
Jnly  3.  1906.) 

1.  HOMICIDK  —  INSTHUCTIONS  —  MtTSDKB  IN 
FiBST  DeOBEB. 

A  person  indicted  for  murder  in  the  first 
degree^  and  convicted  of  a  leaser  degree  of 
homicide,  cannot  complain  of  an  Inotruction  is 
to  mnrder  in  the  first  degree. 

2.  DTIRQ  DbCUBATIONS— ADlII8SIBII.nT. 

Though  deceased,  when  advised  of  a  change 
for  the  worse,  said  that  he  did  not  feel  an; 
worse,  and  that  he  could  not  afford  to  die,  his 
statement  thereupon  made  that  he  believed  he 
was  aboQt  to  die.  and  that  he  bad  been  told  by 
the  doctors  that  he  was  about  to  die,  and  made 
it  as  his  dying  statement,  was  admissible ;  it 
appearing  that  he  had  confidence  in  his  physi- 
cian, and  the  circnmstancea  tending  to  show 
that  hia  opinions  as  to  his  recovery  had  under- 
gone a  change,  and  his  death  having  oocnrred 
within  three  hours  after  the  statement  was 
made. 

[Ed.  Note.— For  cases  In  point,  see  vol.  28, 
Cent.  Dig.  Homldde,  H  42M37.] 

Appeal  from  CrlmliuU  Court,  Buchanan 
Coant7;  BenJ.  J.  Castell,  Judge. 

Robert  8.  Craig  was  convicted  of  man- 
slaughter, and  be  appeals.  Affirmed. 

F.  F.  Harl.  K.  Q.  Porter,  and  O.  F.  Strop, 
for  appellant  H.  8.  Hadl^,  Atty.  Gen.,  and 
John  ^udsb,  lift  Uie  8tate;. 

BUBGESS,  P.  J.  Defendant  was  tried  and 
convicted  at  the  June  term,  1903,  of  the 
criminal  court  of  Buchanan  counly,  of  man- 
slaughter In  the  fourth  degree,  and  his  pun- 
ishment fixed  at  two  years'  Imprisonment  In 
the  penitentiary,  upon  an  Information  filed 
by  the  prosecuting  attorney  of  said  county 
charging  him  with  murder  In  the  first  de- 
gree, for  having,  on  the  3d  day  of  November, 
1W2,  at  said  county,  stabbed  and  mortally 
wounded  with  a  knife  one  Walter  J,  Lln- 
eolnho^er,  from  the  effects  of  which  stab- 
bing and  wounding,  on  the  16th  day  of  No- 
vember, 1902,  the  said  Lincolnho^r  died. 
The  defendant,  Robert  S.  Craig,  at  the  time 
of  the  homicide,  was  a  blacbsmltb  in  the  city 
of  8t.  Joseph,  Ma,  and  had  In  his  employ  as 
■tich  ttie  deceased,  Llncolnboeger,  and  one 
Philip  O.  Lucas.  Oratg  and  deceased  had  a 
difficulty  over  the  location  and  arrangement 
of  a  forge.  It  seems  from  the  evidence  that 
Unoolnhoeger  had  placed  In  poslthm  the  bel- 
lows which  was  to  be  nsed  In  the  (^Teratlon 
ct  the  forge,  but  which  did  not  work  well, 
and  Cnig  was  dissatisfied  over  It.  He  made 
some  remark  to  the  effect  that  the  bellows 
did  not  work  to  salt  him,  when  Llncoln- 
hoeger  retorted,  "I  guess  everybody  Is  damn- 
ed fools  that  hangs  bellows  that  way." 
Craig  then  walked  over  to  where  Uncoin- 
hoeger  vras  standli^,  and  said,  **Don't  talk 
back  to  me  In  my  tbop.*'  Deceased  replied, 
"Come  outside,  and  I  will  whip  yon  in  a 
minute."  Craig  then  said,  *1  won't  go  out 
to  fight  yon.*'  AOer  saying  this  he  (Cralgj 
went  Into  a  closet  connected  with  the  shop, 
came  out  In  a  few  seconds  with  a  big  knife 
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in  his  hand,  went  around  the  closet  to  where 
deceased  was,  and  said  to  him:  "Tou  big 
son  of  a  bitch,  shut  up  now,  or  I  will  make 
you  shut  up."  He  then  struck  at  deceased 
with  the  kDlfe,  and  at  about  the  same  time 
deceased  struck  at  him  with  his  fist  Craig 
cut  and  stabbed  deceased  four  or  fire  times, 
when  deceased  struck  him  a  blow  wlUi  his 
fist  and  knocked  him  down.  Deceased  then 
ran  out  of  the  shop,  and  came  near  running 
into  a  carriage  team  that  was  being  driven 
along  the  street  The  driver  saw  him  run- 
ning out.  and  a  man  following  him,  and 
checking  his  team,  he  (the  driver)  heard  de- 
ceased say,  "Hr.  Craig,  please  call  me  a  doc- 
tor." To  this  defendant  replied  (prefixing 
the  remark  with  a  vulgar  epithet),  "You 
ought  to  bleed  to  death."  The  next  day,  In 
talking  about  the  difficulty,  defendant  was 
shown  to  have  said  In  ttie  hearing  of  two 
persons.  In  aiuwer  to  a  question  as  to  how 
the  difficulty  happened:  "Ob,  yon  know  my 
beastly  temper.  Ky  temper  got  the  best  of 
me."  When  deceased  ran  out  In  the  street 
Lucas  went  out  to  him,  and  he  requested 
Lucas  to  get  bim  a  doctor;  at  the  same  time 
stating  that  he  was  blee^ng  to  death.  Lu- 
cas took  bIm  to  a  doctor,  and  his  wounds 
were  examined  and  given  surgical  attention. 
The  examination  disclosed  a  gash  on  bis  left 
arm  Just  above  the  elbow;  a  stab  wound  on 
the  left  side  below  the  arm,  and  further 
down  another  stab  between  the  ribs;  a  stab 
wound  on  the  rie^t  side  between  the  f onrtii 
and  fifth  ribs;  and  one  or  two  scratches 
that  did  not  require  attention.  It  was  found 
that  the  stab  wouwl  on  the  right  side  had 
penetrated  through  the  chest  wall  and  punc- 
tured tbe  lung  tissue  to  a  d«ptb  <rf  about 
three-quarters  of  an  Inch. 

T^e  deceased,  after  his  vronnda  were  dress- 
ed, was  removed  to  a  hospltaL  His  condi- 
tion seemed  to  Improve  at  tbe  hoqiltal  until 
the  16th  day  of  November,  1902,  when  about 
7  o'clock  In  the  morning  of  said  day  be  began 
to  change  for  the  worse.  The  attending 
physician  arrived  about  9  o'clodc,  discovered 
the  change  in  the  patlenl^s  condition,  and 
sent  for  the  prosecuting  attorney  and  tUs  as- 
sistant After  they  arrived,  the  doctor  ad- 
vised Ibe  deceased  of  the  change  In  bis  cfoi- 
diUon.  Tbe  deceased  answered  that  he  did 
not  feel  any  worse.  The  doctor  testified:  "I 
said:  'Walter,  you  are  a  very  alck  man, 
and  the  chances  are  all  against  your  getting 
welL  You  are  rinklng  now.*  He  looked  at 
me  and  said:  'Doctor,  am  I  going  to  die?" 
I  said:  'Walter,  I  don't  believe  you  can  pos* 
sibly  get  welL'  He  said:  1  can't  afford  to 
die.'  **  The  prosecuting  attorn^  th^  inter- 
rogated him,  and  be  made  a  written  stote- 
ment  (tf  tbe  facts  concerning  bis  condition, 
saying  be  believed  be  was  about  to  die,  and 
also  as  to  the  facts  concerning  the  difficulty 
betweei  him  and  the  defendant  which  state- 
m&it  the  prosecuting  attorney  reduced  to 
writing,  read  the  same  over  to  him,  and  he 
signed  it  The  declaration  was  sigiwd  about 
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11  o'clock  a.  m.,  and  deceased  died  about  1:20 
p.  m.,  the  same  day.  The  paper  read  as  the 
dying  declaration  ot  deceased  was  as  fol- 
lows: 

"Walter  Llncolnhoeger,  believing  I  am 
about  to  die,  make  this  statement  at  10:56  a. 
m.,  this  leth  day  of  NoTember,  1802.  On 
Not.  Sid,  1902,  Bob  Craig  cnt  me  trlth  a 
knife.  He  called  me  a  big  son  of  a  bitch. 
I  called  bim  no  name.  We  bad  an  ai^nment 
first  and  then  we  dedded  to  let  the  arga- 
ment  drop.  He  went  to  the  closet  and  -Oien 
he  came  out  with  the  knife.  I  went  Into  a 
comer  to  wash  and  soon  be  came  oat,  called 
me  tlie  name  and  be  reached  up  his  hand 
and  I  saw  It  was  flght  When  he  pulled  bis 
glasses  off  I  knew  It  meant  fight.  I  don't 
know  who  struck  first,  I  think  we  struek 
about  the  same  time.  He  cnt  me  with  the 
knffe.  I  never  at  any  time  had  any  weapons 
in  my  band.  I  wm  cnt  four  or  flTe  tinea.  I 
tried  to  defend  myself  as  best  I  could.  I 
am  26  years  old  this  month.  After  our  first 
argument  and  when  we  agreed  to  drop  the 
matter  I  supposed  everything  was  settled — 
went  to  the  comer  to  wash  myself  and  he 
went  to  the  closet  He  soon  came  out  and 
took  bis  glasses  oft,  called  me  a  son  of  a 
bitch  and  had  hts  big  knife.  I  was  taken 
entirely  by  surprise  and  defended  myself  as 
best  I  could.  I  am  told  by  the  doctors  1 
am  aboat  to  die  and  make  tills  aa  my  dying 
statement.   [Signed!  W.  J.  Llncolnhoeger." 

The  defendant^  as  witness  in  bis  own  be- 
half testified  In  snbstanee  that.  Immediate- 
ly before  the  difficulty.  Llncolnho^er  was 
angry  because  tbe  bellows  put  up  by  blm 
was  not  satlsfactxnry  to  the  defendant  end 
began  quarreling  with  the  d^«idant;  apply- 
ing Tile  epithets  to  blm,  and  daring  hlro  to 
go  outside  the  shop  to  fight;  that  defendant 
tried  to  quiet  Llncolnhoeger  by  telling  blm 
that  he  did  not  want  to  have  any  trouble; 
that  ai  defendant  went  back  In  the  shop  to 
get  his  coat  to  go  bom*.  Llncolnhoeger,  o(B- 
ing  a  Tile  epithet  struck  defendant  and 
tiben,  seising  defendant  by  the  throat  posh- 
ed him  huvk  in  tbe  comer  orer  the  sink, 
and  that  Uncolnboeger,  wblle  so  holding  de- 
fendant by  tiie  tiiroat  and  striking  him  with 
hte  fist  reached  for  a  raqi  which  was  in  a 
box  within  his  readi,  and  that  then  he  (the 
defendant)  got  bis  knife  out  of  his  poidcet 
and  began  cutting  Llncolnhoeger,  who  final' 
ly  knocked  him  down,  and  that  tiiat  ended 
tbe  fight  The  defendant  denied  making  the 
statement  as  testified  to  by  the  candage  driv- 
er, and  also  denied  that  be  said  the  day 
after,  in  tbe  presence  of  two  other  persons, 
in  answer  to  a  question  aa  to  how  tbe  fight 
happened,  fbat  "my  beastly  temper  got  the 
best  of  me." 

The  first  point  presented  for  our  considera- 
tion npon  this  appeal  is  the  insistence  of  the 
defendant  that,  as  there  was  no  evidence  of 
murdv  In  the  first  degree,  the  giving  of  In- 
Btmctlons  upon  that  offense  was  tantamount 
to  the  court  telling  the  Jury  that  there  was 


some  evidence  of  murder  in  the  first  d^ee, 
which  necessarily  would  have  the  effect  of 
prejudicing  the  defendant's  rights.  The  ar- 
gument is  that  it  is  well  known  that  all  ver- 
dicta  are  the  result  of  compromises,  and  It  la 
insisted  that  the  submission  of  instroctlons 
on  murder  In  the  first  d^ee,  altboni^  tbe 
defendant  was  found  guilty  of  a  lees^  ot- 
fense.  necessarily  and  logically  assisted  in 
causing  tbe  verdict  of  guilt?  of  some  <^ense. 
Whateva  tbe  rale  may  be  in  ofbet  Jurisdic- 
tions, it  la  well  settled  in  this  stete  that,  al- 
though a  person  be  indicted  fm-  murder  In 
the  first  degree,  and  convicted  of  a  lesser  de> 
gree  of  homicide,  be  cannot  be  heard  to  com- 
plain c€  an  instruction  on  murder  In  tbe 
first  degree  because  not  found  gull^  of  that 
offaise.  In  State  v.  Fritterer.  65  Ha  ^2, 
the  defendant  was  indicted  for  murder  In  tbe 
first  d^Tee,  and  was  convicted  ot  murder  In 
the  second  degree,  and  it  was  mled  tbat  tbe 
Effect  of  tbe  vadict  was  to  acquit  the  de- 
fendant of  murdv  in  tbe  first  degree;  tbat 
be  bad  not,  In  any  view  that  could  be  taken 
of  tbe  case,  been  Injured  or  prejudiced  by 
ai^  supposed  errw  In  the  instmctkms  for 
murder  in  the  first  degree.  In  State  v.  Ban- 
sone.  110  Ho.  1. 22  a  W.  617,  It  la  aald:  '^%e 
first  obJectl<m  made  by  defoidant  to  tbe  In- 
structlona  Is  tbat  tbe  court  erred  in  giving 
an  Instruction  for  murder  In  the  first  degree, 
but  as  he  was  Tlrtually  acquitted  of  that  of- 
fense, by  tbe  vttdlet  <hC  guilty  In  the  aeGosd 
degree,  tbe  sivpcwed  error  cannot  injure  or 
prejudice  blm,  and  it  certainly  oonstitiites  no 
ground  for  reTasaL"  State  t.  Dunn,  80 
Ho.  608. 

The  principal  question  in  this  case,  and 
one  upon  whidi  the  defendant  chi^  rellca 
for  cevmal  of  the  Jodgmant  the  act  ct 
the  court  In  admitting  in  erldeDce  a  paper 
writing  as  tbe  dying  declaration  of  tbe  de- 
ceased, which  defendant  contends  was  error. 
It  has  always  been  ruled  In  this  state  tbat 
in  order  to  Justly  the  admiarion  of  dying 
declarations,  tbe  Impreitfim  of  Impending 
and  immediate  deathandabsouieof  any  hope 
of  recovoy  Is  essential  to  the  admission  of 
such  declaration.  Tbe  evidence  in  tills  case 
dlaclosee  tbat  tiw  deceased  bad  been  Catally 
staUied;  tbat  be  aeemed  to  improve  In  tbe 
first  instance,  from  the  time  tbe  stabbing  oc- 
curred until  tbe  mondng  of  tbe  16th  day  of 
Novembw;  that  about  7  or  8  o'cfocfc  In  the 
morning  of  said  day  there  began  a  change 
for  the  worse  In  his  condition;  and  that  his 
physician  arrived  about  0  o'elocfc,  noticed  tb» 
change  in  the  condition  of  tbe  deceased,  and 
advised  bim  of  ttiat  tttet  He  answered  the 
doctor,  saying  he  did  not  teA  any  worse. 
The  doctor  aald:  "Walter,  yon  are  a  very 
sick  man,  and  tbe  chances  are  til  agaiimt 
your  gettbig  well.  You  are  sinking  naiw." 
Testifying  further,  the  doctor  said;  "He 
looked  at  me  and  said:  'Doctw,  am  I  V^xig 
to  die?'  I  said:  'Walter,  I  don't  believe  you 
can  possibly  get  well.'  He  said:  *I  cant  af- 
ford to  dleu* "  Wltneaa  Hotter  tsstUed  tbat 
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be  (the  deceased)  said  at  the  same  time, 
"W^l,  I  will  be  ready  for  the  big  show." 
Said  witness  also  testified  that  the  Hps  of  the 
deceased  were  then  blae,  that  bis  breast  was 
rising  and  falling,  that  he  was  gasping  for 
breath,  and  that  he  died  within  two  hours 
thereafter.  Deceased  declared  in  the  state- 
ment itself^  which  the  evldoice  shows  was 
written  down  as  be  made  It  In  answer  to 
questions  asked,  that  be  believed  be  was 
about  to  die,  that  the  doctor  told  him  he  was 
about  to  die,  and  that  be  made  that  as  his 
dying  statement  This  was  read  ow  to  bim, 
and  be  signed  It  It  Is  true  that  when  the 
doctor  told  him  he  could  not  get  well,  he  said 
he  could  not  afford  to  die,  which  would  seem 
to  Indicate  that  he  had  not  then  abandoned 
all  hope  of  recovery;  but  that  be  came  to  a 
different  conclusion,  and  believed  that  bis 
cud  was  near  at  band,  is  clearly  Indicated 
by  the  statement  itself.  In  which  he  says, 
"Believing  I  am  about  to  die,  make  thLs 
statement  at  10:55  a.  m.,  this  16th  day  of 
November,  1902."  He  died  about  1:20  p.  m. 
the  same  day.  While  deceased  said  nothing 
as  to  when  he  expected  to  die,  the  question 
was  not  asked  him,  nor  was  It  necessary  for 
the  admission  of  the  declaration  in  evidence 
that  he  should  hare  made  a  formal  state- 
ment that  be  was  without  hope  of  recovery; 
bat  "It  ia  not  enough  that  the  declarant 
tediould  have  thought  that  be  should  ultimate- 
ly never  recover.  The  declaration  should 
l>e  made  under  an  impression  of  almost  im- 
mediate dissolution."  State  t.  Johnson,  118 
Mo.  491.  24  8.  W.  229,  40  Am.  St  Rep.  405, 
and  authorities  cited.  State  v.  Nocton,  121 
Mo.  537,  26  8.  W.  551,  In  so  far  as  the  evi- 
dence preliminary  to  the  Introduction  of  the 
dying  declaration  of  the  deceased  In  that  case 
waa  concerned,  was  much  the  same  as  in  the 
case  at  bar,  and  It  was  held  admlsBlble.  In 
that  case  there  is  quoted  wltb  approval  from 
1  Oreenleaf  on  Evidence  (14th  Ed.)  S  158,  the 
following:  "It  la  essential  to  the  admissibility 
of  these  declarations,  and  it  Is  a  preliminary 
fact  to  be  proved  the  party  offering  them 
In  evidence,  that  they  were  made  under  a 
sense  of  Impending  death,  but  It  is  not  neces- 
sary that  they  should  be  stated  at  the  time 
to  be  so  made.  It  is  enough  if  It  satisfac- 
torily appears  in  any  mode  that  they  were 
made  under  that  sanction,  whether  it  be  di- 
rectly proved  by  the  express  language  of  the 
de<darant,  or  be  inferred  from  bis  evident 
danger,  or  the  opinion  of  the  medical  or  other 
attendants,  stated  to  blm,  or  from  bis  con- 
duct, or  other  circumstances  of  the  case,  alt 
of  which  are  resorted  to  In  order  to  ascertain 
the  state  of  the  declarants  mind.  The  length 
of  time  which  elapsed  between  the  declara- 
tliHi  and  the  death  of  tbe  declarant  furnishes 
no  rule  tor  tbe  admission  or  rejection  of  the 
•▼idcno^  though,  in  the  abswce  of  betto  tes- 
timony. It  may  serve  as  one  of  the  exponents 
of  tbe  deceased's  belief  that  bis  dissolution 
was  or  was  not  impending.  It  is  tbe  impres- 
■lim  of  almost  immediate  diasolntlon,  and  not 


tbe  rapid  succession  of  death,  in  point  of 
fact,  that  renders  tbe  testimony  admissible." 
3  Russell  on  Crimes  (9  Am.  Ed.)  *250;  0 
Am.  &  Eng.  Encyclopsedla  of  Law,  p.  106  et 
seq.,  and  caaes  cited.  In  the  recent  case  of 
State  V.  Brown  (not  yet  officially  reported) 
87  8.  W.  519,  the  same  subject  was  again 
under  consideration,  and  tbe  Nocton  Case 
was  followed  with  approval.  While  deceas- 
ed's remark  that  he  did  not  feci  any  worse. 
In  reply  to  his  attending  physician's  state- 
ment that  tbe  chances  for  his  recovery  were 
all  against  him,  and  that  he  was  then  sink- 
ing, would  seem  to  Indicate  that  he  was 
somewhat  surprised,  and  this,  together  with 
hla  further  remark  that  he  could  not  afford 
to  die,  after  being  told  by  the  physician  Qiat 
he  could  not  possibly  get  well,  tend  to  show 
that  be  was  not  then  apprehensive  of  imme- 
diate dissolution.  It  is  also  shown  by  the 
evidence  that,  when  informed  that  he  could 
not  get  well,  he  said,  "I  will  be  ready  for  the 
big  show,"  and  that  bis  lips  were  th^  blue, 
his  breast  rising  and  falling,  and  that  be  was 
gasping  for  breath;  that  be  then  made  the 
statement  itself,  which  the  evidence  shows 
was  written  down  as  be  made  It  In  answer  to 
questions  asked,  and  read  over  to  and  signed 
by  bim.  In  which  statement  he  said  he  be- 
lieved he  was  about  to  die,  that  the  doctors 
told  him  he  was  about  to  die,  and  that  he 
made  it  as  his  dying  stetement;  that  be  died 
within  less  than  three  hours  thereafter — all 
of  which  tends  strongly  to  show  that  at  the 
time  of  making  the  declaration  bis  feelings 
and  opinions  respecting  his  recovery  had  un- 
dergone a  change,  in  consequence,  In  all  prob- 
ability, of  the  statement  of  hla  physician.  In 
whom  he  bad  confidence,  that  be  could  not 
possibly  get  well  and  was  then  sinking,  and 
that  the  declaration  was  made  under  a  sense 
of  Impending  dissolution.  There  was  no  er- 
ror committed  in  admitting  the  declaration 
in  evidence. 

With  respect  to  the  contention  that  tbe 
evidence  shows  a  case  of  perfect  self-defense, 
and  that  the  verdict  of  tbe  jury  was  not  Jus- 
ttfled  by  tbe  evidence,  It  Is  only  necessary 
to  say  in  regard  to  the  first  proposition  that 
it  was  for  the  consideration  of  the  Jury, 
under  the  evidence  and  tbe  instructions  of 
the  court  and  that  tbe  verdict  of  the  Jury 
was  well  warranted  by  the  evidence. 

Finding  no  reversible  error  In  the  record, 
we  affirm  tbe  judgment   All  concur. 


BTATB  T.  BTCHMAN. 

(Supreme  Court  of  Missouri,  THvision  No.  2. 
June  20,  1905.) 

1.  CouETs— Obbatioh  or  Cbiuinal  Couhts— 
Validitt. 

Since  Const,  art.  6,  f  1,  which  providM 
that  the  Judicial  power  of  tbe  state  shall  be  in 
the  Supreme  Court,  criminal  courts,  and  other 
tourtfl  enumerated,  and  section  31.  which  de- 
clares that  the  Qeneral  Assembly  has  no  power 
to  establish  criminal  courts  except  in  coundea 
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having  a  iwpnlation  exceeding  50,000,  contem* 
plate  that  the  Legislature,  except  as  restHcted, 
will  make  appropriate  provisions  for  the  estab- 
lishment of  criminal  courts  as  the  necessities 
of  the  case  may  reqnire,  an  act  creating  a  crim- 
inal eonrt  for  a  county  having  a  population  ex- 
ceeding 50,000  Is  not  obnoxious  to  article  4,  S 
53,  subd.  S2,  prohibiting  the  passage  of  any  spe- 
cial law  where  a  general  law  can  be  made  ap- 
plicable. 

2.  Saue— luposmoR  OF  Special  Bubdknb  on 
Otficebb  and  Taxpatebs— Effect. 

An  act  creating  a  criminal  court  for  a  coun- 
ty is  not  void  because  it  imposes  special  duties 
on  the  sherlS  and  clerk  of  the  court,  and  inci- 
dental expenses  to  the  county;  the  power  to 

Erovide  for  the  nec«Bary  incidents  of  the  court 
eing  implied  from  the  power  to  establish  It 

Error  to  Criminal  Court,  Buchanan  Coun- 
ty; B.  J.  Casteel,  Judge. 

Gabe  Etcbman  was  convicted  ot  crime,  and 
be  brings  error.  Affirmed. 

On  the  4tb  of  April,  1903,  the  grand  jury 
of  Buchanan  coun^.  Mo.,  returned  an  Indlct- 
ment  against  the  plaintiff  In  error,  charging 
him  with  Betting  up  in  said  county  on  March 
81, 1903,  certain  gambling  tables  and  devices, 
two  of  which  were  a  chuck-a-luck  table  and  a 
crap  table.  Oij  arraignment  on  April  6,  1903, 
a  plea  of  not  guilty  was  entered,  which  was 
withdrawn  on  June  27th,  and  a  plea  of  guilty 
entered  In  Its  stead.  Thereupon  the  court 
assessed  the  punishment  at  six  months  In  the 
county  Jail.  A  motion  in  arrest  of  Judgment 
was  filed,  but  the  record  la  silent  as  to  any 
disposition  of  said  motion.  On  August  12, 
1004,  a  writ  of  error  was  sued  out  In  this 
court,  and  the  clerk  of  the  lower  court,  In 
obedience  thereto,  has  forwarded  a  certified 
copy  of  the  record  proper  in  said  cause,  which 
Is  now  before  the  court  for  consideration. 

Gbarlea  <X  Crow,  tor  plalntlfl  in  error.  H. 
8.  Hadl^t  Atty.  Oen.,  and  Frank  Blalce,  for 
the  State. 

FOX,  J.  (after  stating  the  facts).  The  same 
qoestlonB,  with  the  exception  noted,  involved 
In  this  case,  were  decided  by  this  court  In 
State  V.  Rosenblatt,  88  S.  W.  075,  and  State 
T.  Etchman,  83  S.  W.  078,  except  the  one 
proposition  now  presented  in  this  case,  as  to 
the  constitutionality  of  the  act  creating  the 
criminal  court  of  Buchanan  county.  The  act 
creating  the  criminal  court  of  Buchanan  coun- 
ty will  be  found  in  Rev.  St  1899,  p.  2508,  I  1. 
It  provides:  "Pursuant  to  sections  1  and  31 
of  article  VI  of  the  Constitution,  and  to  a 
notice  [set  out  in  full]  a  court  of  record  la 
hereby  established  In  the  county  of  Buchan- 
an, said  coimty  having  a  population  exceed- 
ing 50,000  inhabitants,  and  to  be  designated 
and  called  the  Criminal  Court  of  Buchanan 
County." 

There  Is  but  one  proposition  presented  in 
the  record  In  this  cause,  and  that  is  embraced 
In  the  contention  of  plaintiff  In  error  that  the 
act  as  herein  noted,  establishing  the  Buchan- 
an county  criminal  court.  Is  void  and  uncop- 
stltutlonal.  The  grounds  upon  which  this 
contention  la  predicated  may  he  briefly  stat- 


ed as  follows:  (1)  Because  it  to  In  oonfiict 
with  subdivision  2  of  section  53,  art  4,  of  the 
Constitution,  which  provides:  "The  General 
Assembly  shall  not  pass  any  local  or  special 
law  *  *  «  r^ralating  the  affairs  of  coun- 
ties, cities,  townships,  wards  or  school  dis- 
tricts." (2)  Because  It  is  in  conflict  with  sub- 
division 15,  S  53,  art  4,  providing  that  no  lo- 
cal or  special  law  shall  be  passed  "creating 
offices,  or  prescribing  the  powers  and  duties 
of  officers  In  counties,  townships,  election  or 
school  dlstrlcta"  (8)  Because  It  is  tn  conflict 
with  subdivision  17,  S  53,  art  4,  of  the  Con- 
stitution, providing  ttiat  no  local  or  special 
law  shall  be  passed  "regulating  the  practice 
or  jurisdiction  of,  or  changing  the  rules  of 
evidence  in  any  Judicial  proceeding  or  inquiry 
before  courts.  Justices  of  the  peace,  sheriffs, 
commissioners,  arbitrators,  or  other  tribu- 
nals, or  providing  or  changing  method  for  the 
collection  of  debts,  or  the  enforcing  of  Judg- 
ments, or  prescribing  the  effect  of  Judicial 
sales  of  real  estate."  (4)  Because  it  is  in 
conflict  with  subdivision  32,  {  53,  art  4,  of 
the  Constitution,  which  prohibits  the  passage 
of  any  local  or  special  law  "where  a  general 
law  can  be  made  ai^Ucable;  and  whether  a 
general  law  could  have  been  made  applicable 
in  any  case  la  hereby  declared  a  Judicial  qoes- 
tlon." 

licamed  counsel  for  plaintiff  in  error  has 
presented  the  question  Involved  in  this  con- 
troversy in  its  strongest  light  and  It  is  not 
out  of  place  to  say  that  about  all  has  been 
said  in  his  oral  argument  and  brief  now  be- 
fore us  that  can  be  said  upon  this  proposi- 
tion, yet  after  a  careful  consideration  of  all 
the  authorities,  we  are  unable  to  give  oar 
assent  to  the  contention  so  ably  presented  by 
counsel. 

The  origin  of  the  power  in  the  legislative 
branch  of  the  government  of  this  state  to 
create  and  establish  criminal  courts  Is  found 
In  section  1,  art  6,  of  the  Constitution,  whicb 
provides:  "The  Judicial  power  of  the  state, 
as  to  matters  of  law  and  equity,  except  as  In 
this  Constitution  otherwise  provided,  shall  be 
vested  In  the  Supreme  Court,  tbe  St  Louis 
Court  of  Appeals,  circuit  court,  crtmioal 
courts,  probate  courts,  county  courts  and  mu- 
nicipal corporatlcm  courts."  Following  this 
provision  of  the  Constitution,  we  find  that 
section  31,  art  6,  of  the  Constitution,  places 
a  limitation  upon  the  power  of  the  General 
Assembly  to  establish  and  create  criminal 
courts.  It  provides:  "The  General  Assembly 
shall  have  no  power  to  establish  crlmiDsl 
courts  except  In  counties  having  a  population 
exceeding  50,000."  It  Is  apparent  that  while 
section  31,  art  6,  as  above  noted,  limits  the 
power  of  the  General  Assembly  In  respect  to 
the  establishment  of  criminal  courts,  yet  It 
Is  equally  clear  that  it  fully  recognlMS  Vtto 
power  of  the  General  Assembly  to  establish 
such  courts  In  counties  having  tbe  required 
population.  We  have,  then,  as  applicable  to 
the  proposition  now  under  consideration,  first, 
a  constltutioual  provlaloa  vesting  tiw  Jndidil 
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power  of  tbe  state  In  certain  d^lgnated 
courts— unons  them,  criminal  courts;  sec- 
ondly, igr  a  ikrorlsion  in  tbe  same  Oonstlta- 
tlon,  we  hare  a  fnll  and  eqtress  recognition 
of  tbe  power  of  the  General  Asaemtily  to  ea- 
tabllab  criminal  courts  In  counties  having  a 
population  exceeding  60.000.  The  act  of  the 
General  AssemblT'  estabHsbiog  the  Buchanan 
county  criminal  court  was  enacted  In  puran- 
ance  of  the  constitntlonal  prorlalons  above  re- 
ferred to,  and  the  fair  and  reasonable  Inter- 
pretation of  such  proTlslonB,  as  applicable  to 
tbe  grant  of  power  to  the  General  Assembly 
to  pass  the  act  creating  such  court,  must  fur- 
nish the  solution  of  the  proposition  now  con- 
ftontlng  us. 

This  leads  us  to  Inquire  as  to  what  rule  of 
construction  should  be  adopted  In  the  tnt^ 
pretation  of  the  constltutlopal  prorisiona  in- 
TolTed  In  fills  proceeding.  Aft«  diligent 
search,  we  are  unable  to  find  any  rule  whldi 
is  more  practical  than  tbe  one  announced  by 
that  eminent  jurist  and  author,  Ur.  Story,  In 
bis  work  upon  the  Constitution.  He  thus 
states  it:  **BTer7  word  employed  in  ttie*  Con- 
stitution is  to  be  expounded  in  Its  plain,  ol>> 
Tlous,  and  common-sense  meaning,  unless  die 
context  furnlBbes  some  ground  to  control, 
qualify,  or  enlarge  it.  Constitutions  are  not 
designed  for  metaphysical  or  logical  subtle- 
ties, for  niceties  of  expression,  for  critical 
propriety,  or  for  tbe  of  philo«^blcaI 

acnteness  or  judicial  research.  They  are  In- 
struments of  a  practical  nature,  founded  on 
tbe  oxnmon  business  of  life,  adapted  to  com- 
mon wants,  designed  for  common  use,  and  fit- 
ted for  common  understandings.  The  people 
make  them,  the  people  adopt  them,  the  people 
must  be  supposed  to  read  than  with  the  help 
of  common  srase,  and  cannot  be  presumed  to 
admit  In  them  any  recondite  meaning  or  any 
CTtraordlnary  gloss."  1  Story,  Const  {  461. 
Tbe  General  Assembly  of  this  state,  fully  rec- 
oCTiizlng  tbe  power  granted  by  tbe  organic 
:  I'v  of  this  state  to  create  and  establish  crim- 
inal courts,  in  harmony  with  the  role  as  an- 
nounced by  Mr.  Story,  proceeded  In  a  prac- 
tical way  to  exercise  such  power,  and  put  the 
constitutional  provisions  into  full  force  by 
the  creatloQ  and  establishment  of  tbe  Bu- 
chanan connty  criminal  court,  which  county. 
It  is  conceded,  had  a  population  of  more  than 
50,000. 

It  is  insisted  by  plaintiff  in  error  that  the 
act  creating  the  Buchanan  county  criminal 
court  is  a  local  or  special  law,  and  is  In  con- 
flict with  snBaivialon  32  of  section  53,  art 
4.  of  the  Constitution,  which  proliiblts  the 
passage  of  any  local  or  special  law  where  a 
gttieral  law  can  be  made  applicable.  In 
other  words,  to  restate  the  contention  in  this 
cause,  it  Is  urged  that  the  only  way  in  which 
the  General  Assembly  can  exercise  the  power 
recognized  by  the  Constitution  to  establish 
criminal  courts  is  by  an  enactment  establish- 
ing and  creating  criminal  courts  in  every 
county  in  the  state  having  a  popolation  of 
more  than  00,000.   We  are  unable  to  agree 


with  counsel  upon  this  InslstenceL  We  are 
unwilling  to  believe  that  the  framm  of  tbe 
Oonatitutiou,  In  recognizing  the  power  of  the 
General  Assembly  to  establish  criminal  courte 
In  counties  having  a  population  of  mote  than 
$50,000,  meant  to  say  to  the  lawmaking  pow- 
er that  "you  can  only  exercise  this  power 
providing  yon  establish  a  oriminal  court  in 
every  county  In  the  stete  possessing  the  re- 
quired population,  regardless  of  any  local 
conditions  or  demands  for  the  establishment 
of  such  courts.?  If  section  81,  art  6,  of  tbe 
Constitution,  Is  to  be  given  a  reasonable  and 
practical  IntarE^etation,  the  power  recogniz- 
ed In  the  General  Assembly  to  establish  crim- 
inal courts  In  counties  having  a  population 
exceeding  60,000  does  not  necessarily  mean 
that  the  Legislature,  In  the  exorcise  of  such 
power,  must  lnclu<te  every  county  in  the 
state.  The  presumption  must  be  indulged 
that  the  traxasn  of  the  Constitution  could 
foresee  the  common  wants  of  the  people  of 
this  state,  and  that  there  would  be  in  some 
counties  large  end  populous  cities,  and  a  de- 
mand for  the  creation  of  separate  criminal 
courte,  while  in  other  counties  of  the  requir- 
ed population,  purely  agricultural,  with  small 
cities  and  villages,  there  would  be  no  need 
or  demand  whatever  for  a  separate  criminal 
tribunal.  That  is  the  only  practicable  and 
reasonable  construction  that  can  be  given  the 
proTlsions  of  the  Constitution  now  und^ 
consideration.  To  hold  otherwise  would  not 
be  in  harmony  vrtth  the  rule  indicated  by  Mr. 
Story,  for  If,  In  pursuance  of  the  powers  rec- 
ognized by  tiie  Constitution,  the  General  As- 
sembly must  establish  criminal  courte,  if  at 
all,  In  every  county  in  the  stete,  regardless 
of  any  need  or  demand  for  them,  then  such 
provision  would  fall  far  short  of  being  of 
that  "practical  nature,  founded  on  tbe  com- 
mon business  of  life,  adapted  to  common 
wante,  designed  for  common  use,  and  fitted 
for  common  understandings." 

Buchanan  county  had  a  population  of  more 
than  50,000,  and  the  act  assailed  In  this  pro- 
ceeding, creating  the  Buchanan  county  crim- 
inal court  was  simply  appropriate  l^sla- 
tion,  in  tbe  exercise  of  a  recognized  power 
by  the  Constitution,  and  which  the  Constitu- 
tion, by  Ite  terms,  contemplated  would  be 
exercised  by  the  General  Assembly,  and 
th^efore  cannot  be  held  to  be  either  special 
or  local,  within  the  true  intent  and  meaning 
of  the  Constitution.  In  Kenefick  v.  City  of 
St  Louis,  127  Mo.  10,  29  S.  W.  841,'Barclay. 
J.,  very  clearly  and  concisely  announced  the 
true  rule  as  to  legislation  of  this  cliaracter. 
He  said:  "Le^slaUon  which  is  necessary  or 
appropriate  to  carry  Into  effect  a  positive 
command  of  the  organic  law,  or  is  required 
or  directly  contemplated  by  Ite  terms,  can- 
not Justly  be  held  to  be  either  special  or  local, 
within  the  true  intent  and  meaning  of  Che 
Constitution.  Legislation  of  that  description 
Is,  indeed,  merely  the  machinery  to  put  the 
Constitution  Into  full  force."  To  the  same 
effect  Is  Spauldlng  v.  Brady,  128  Mo.,  loc^ 
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clt  658,  81  S.  W.  104.  McFarlane,  J.,  speaking 
for  the  court  In  that  case,  said:  'The  doc- 
trine has  been  recognized  by  this  court  that 
l^lslatlon  which  Is  authorized  by  the  Cou- 
stltntion  Itself  cannot  be  r^rded  as  local 
or  special,  within  the  meaning  of  the  con- 
Btltntlonal  prohibition,  though  Ita  applica- 
tion Is  purely  local.  State  ex  rel.  v.  Walton, 
69  Mo.  556;  Keneficl£  t.  St.  Louis,  127  Mo.  1, 
29  S.  W.  838,  and  ca^es  cited.  The  principle 
contained  In  the  observation  of  Judge  Lewis 
In  State  ex  rel.  v.  Shields,  4. Mo.  App.  259, 
that  'no  law  can  be  either  local  or  special, 
wltliln  the  meaning  of  the  Ckmstltntion, 
which  results  directly  or  Indirectly  from  a 
specific  constitutional  requirement,'  Is  the 
sound  basis  upon  which  these  decisions  rest" 
The  command  of  the  Constitution  Is  that  the 
Judicial  power  of  the  state  shall  be  rested  in 
certain  courts,  Including  criminal  courts. 
This  requirement  contemplates  that  the  leg- 
islative brancb  of  the  state  government  will 
make  appropriate  provisions  In  creating  and 
establUbing  courts  In  which  such  Judicial 
power  la  to  be  vested.  "No  law  can  be  either 
special  or  local  within  the  meaning  of  the 
Constitution,  which  results  directly  or  indi- 
rectly from  a  specific  constitutional  require- 
ment" Ewlng  V.  Hoblitzelle.  85  Mo.  64; 
State  ex  rel.  v.  Shields,  4  Mo.  App.  259; 
Whallon  r.  Gridley,  51  Mich.  503,  16  N.  W. 
876.  "Nor  can  the  efficient  operation  of  the 
ftmctlons  of  a  department  of  the  state  gov- 
ernment be  in  any  manner  subject  to  the 
control  or  dependent  upon  the  action  of  the 
citizens  of  any  particular  locality  in  the  state. 
In  the  nature  of  things,  the  act  in  question 
is  not  and  cannot  be,  a  special  or  local  law." 
State  ex  rel.  Uughlett  v.  Hngbea.  104  Mo., 
loc.  dt  470,  16  S.  W.  400. 

The  proposition  Involved  In  this  case  Is  by 
no  means  a  new  one.  The  precise  question 
here  presented  has  been  In  Judgment  before 
this  court  In  Ex  parte  Renfrew,  112  Mo. 
501,  20  S.  W.  6^  the  constitutionality  of  the 
creation  of  the  criminal  court  of  Greene  coun- 
ty was  challenged.  While  the  proimsltlon  In 
this  cause  was  not  thoroughly  presented  in 
the  briefs  of  counsel,  nor  was  the  question 
fully  reviewed  by  this  court  in  the  decision 
of  that  case,  however.  It  was  suggested  in 
the  briefs  that  the  act  establishing  the 
Oreene  county  criminal  court  was  violative 
of  the  provisions  of  the  Constitution  in  re- 
gard to  special  legislation.  Responding  to 
that  suggestion,  tills  court  said:  "There  is 
nothing  In  the  suggestion  that  the  act  In 
question  Is  obnoxious  to  the  provisions  of  the 
Constitution  In  regard  to  special  legislation. 
The  Tjeglslature  plainly  has  power  to  provide 
for  a  criminal  court  In  any  county  of  the 
state  having  a  population  exceeding  fifty 
thousand."  In  State  ex  rel.  v.  Yancy.  123  Mo. 
301,  27  S.  W.  380,  the  constitutionality  of 
the  act  creating  the  Oreene  county  criminal 
court  was  directly  involved.  The  question 
was  fully  presented  In  the  briefs  of  counsel. 
This  court,  q>eaklDg  througb  Boi^^,  J., 


fully  responded  to  the  contentions  of  counsel 
in  that  case.  In  discussing  the  prtqiosition, 
he  said:  "The  act  in  question  is  in  no  aense 
special  or  local,  within  the  meaning  of  the 
Gonatitutitm,  because  of  the  fact  that  It 
creates  a  court  at  one  particular  location. 
The  same  could  as  well  be  said  with  respect 
to  all  oth«r  courts  in  the  state,  to  which  all 
persons,  without  regard  to  habitation,  appeal 
for  the  redress  of  wrongs  done  them,  and  the 
adjustment  of  their  rlghta  The  court  creat- 
ed by  the  act  In  question  has  original  Juris- 
diction of  all  crimes  committed  within  the 
county  of  Greene,  as  well,  also,  as  of  any 
criminal  case  that  may  be  taken  thereto  by 
change  of  venue  from  any  other  court  In  the 
state  having  criminal  Jurisdiction,  it  matier^ 
not  where  It  may  be.  Its  Judge  Is  commis- 
sioned and  paid  by  tbe  state,  and.  It  maU«s 
not  where  the  court  may  be  held.  It  Is  a 
criminal  court  for  the  state — as  much  so  as 
the  criminal  court  of  St  IjouIs.  Kansas  City, 
or  St  Joseph."  During  the  course  of  the 
opinion,  emphasizing  the  correctness  of  the 
conclusions  reached  as  to  the  validity  of  the 
act  assailed,  the  principles  as  applicable  to 
the  Interpretation  of  the  act  were  clearly 
stated.  It  was  said:  "Whether  an  act  of  the 
Legislature  be  a  local  or  general  law  must 
be  determined  by  the  generality  with  which 
it  affects  the  people  as  a  whole,  rather  tiian 
the  extent  of  the  territory  over  which  It  op- 
erates; and.  If  it  affects  equally  all  persons 
who  come  within  Its  range,  it  can  neither  be 
special  nor  local,  within  the  meaning  of  the 
Constitutloa  Moreover,  the  general  power 
of  the  Legislature  to  establish  criminal  courts 
in  counties  having  a  [wpulation  exceeding 
fifty  thousand  Is  clearly  recognized  by  sec- 
tion 81,  art  6,  of  the  Constitution,  as  by 
prohibiting  the  establishing  of  crlmtnal 
courts  in  such  counties,  by  express  terms, 
having  a  population  of  less  than  fifty  tboo- 
sand  people,  is  a  recognition  of  the  power  to 
establish  theha  in  counties  having  a  popnla- 
tiontion  exceeding  fifty  thousand.  When 
there  is  a  specific  grant  of  power  conferred 
by  the  Constitution  iipoa  the  L^islatnre 
upon  any  certain  or  particular  subject,  an 
act  passed  In  pursuance  of  such  grant  will 
not  be  held  unconstitutional  upon  the  grotmd 
thdt  It  Is  local  or  special  legislation.  State 
ex  rel.  v.  County  Court  50  Mo.,  loc.  dt  324. 
11  Am.  Rep.  415^  State  ex  rel.  t.  Wataon.  71 
Mo.  470;  EwiDg  v.  Hoblitzelle,  85  Mo.  64. 
The  fact  that  notice  was  given  of  the  intend- 
ed application  to  the  Legislature  for  the  pas- 
sage of  a  law  creating  the  court  in  question, 
and  of  a  court  similar  in  all  respects  In  Bu- 
chanan county,  did  not  change  the  law,  and 
was  in  all  probability  done  through  an  abund- 
ance of  caution — certainly  not  because  It  was 
a  necessary  prerequisite.**  This  case  was  ap- 
provingly quoted  in  Keneflck  r.  St  Louis 
and  Spauldlng  y.  Brady,  supra.  We  are  of 
the  opinion  that  the  law  was  correctly  an- 
nounced In  the  Yancy  Case,  and  see  no  legal 
reason  for  departing  from  the  oonclusions 
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ihGT^  reached.  The  criminal  court  of  Bncb- 
anan  county  Is  by  do  means  a  mere  county 
court  As  was  said  la  State  ex  reL  Hugblett 
T.  Hngbea,  "It  Is  pre-emlneutly  a  state  court, 
affecting  In  its  op^tlons  all  tbe  citizens  of 
the  state;  deriving  Its  power  directly  from 
the  organic  law  of  tbe  stat^  and  law  passed 
1^  the  Legislature  in  pursuance  thereof." 
While  it  may  be  said  that  the  territory  In 
whldli  the  court  Is  held  is  limited,  ev&y  cit- 
izen of  tbe  state  Is  Interested  In  llie  admin- 
istration of  tbe  law,  and  tbe  offenses  of  which 
the  court  has  Jurisdiction  are  those,  pre- 
sumptively, that  affect  tbe  i>eace  and  dignity 
of  tbe  entire  state.  It  Is  in  truth  and  In  tact 
a  criminal  court  of  the  state  of  Missouri,  and 
in  DO  B&iae  is  it  to  be  classed  as  a  local  court, 
nor  Is  the  law  which  created  it  a  special  or 
local  law.  within  the  meaning  of  the  provi- 
sions of  liie  Constitution. 

Counsel  for  plaintiff  In  errw  earnestly  in- 
sists that  the  criminal  court  created  by  the 
act  Involred  In  this  proceeding  was  not  in 
pmrsuance  of  an  escpress  command  of  the 
Constltatlon,  and  undertakes  to  draw  a  dis- 
tinction between  the  enactment  of  a  law  In 
obedience  to  an  express  command  of  the  Con- 
stitution, and  one  oiacted  In  pursuance  of  an 
implied  grant  of  power.  As  applicable  to 
this  case,  we  are  of  tbe  opinion  that  no  sudi 
distinction  exists.  While  the  constitutional 
proTlahms  in  respect  to  the  establlahment 
of  criminal  conrts  do  not  expressly  command 
the  Legislature  to  (xeate  such  courts,  that 
they  contemplate  by  their  terms  the  creatloa 
of  tbem  Is  beyond  question,  and  the  prin- 
ciples as  herein  announced  are  u  applicable 
to  tlie  emistltutional  ifforlsions  In  Uielr  pres- 
ent form  as  th^  are  In  cases  where  the 
express  command  is  given  to  enact  the  legis- 
lation. It  was  expressly  ruled  in  Kenefick 
T.  St.  Loola  that  in  either  case — wba«  the 
l^lslatlon  was  In  pursuance  of  a  positive 
command  of  tbe  toganlc  law,  or  la  required 
or  directly  contemplated  by  Ite  terms— the 
enactment  cannot  Justly  be  held  to  be  either 
special  or  local,  wlthha  tiie  true  Intent  and 
meaning  of  the  Constitution. 

Tbe  cases  of  State  v.  HIU,  147  Mo.  63,  47 
&  W.  708,  and  Asbbrook  v.  Scbaub,  160  Mo. 
lOT,  60  8.  W.  1085,  do  not  conflict  with  the 
inlndples  announced  In  IQx  parte  Senfrow 
and  Stete  ex  r^  v.  Taney,  nor  with  the  con- 
cIusI(mB  as  announced  In  the  case  at  bar.  An 
examination  of  flie  Hill  and  Asbtvook  Gases, 
dted  Ify  plaintiff  In  error,  makes  It  manifest 
that  ttm  questions  tovolved  in  those  cases  are 
entirely  disdmllar  to  the  proposition  present- 
ed by  the  record  In  this  cause.  The  validity 
of  the  act  creating  the  Buchanan  county 
criminal  court  was  In  no  way  assailed  or 
challenged.  The  only  question  presented  by 
these  cases  was  tbe  amendment  to  the  act 
establishing  the  criminal  court  of  Buchanan 
connty,  approved  March  1,  1897  (Laws  1897, 
p.  70).  which  undertook  to  empower  the  Judge 
of  tbe  criminal  court  of  Budianan  county, 
when  called  upon,  to  preside  and  try  causes 


pending  In  tbe  circuit  courte  of  the  stete. 
With  the  announcement  of  the  conclusions 
that  this  amendment  was  In  conflict  with  tbe 
Constitution,  which  prohibited  the  enactment 
of  a  special  law  wher6  a  general  law  could 
be  made  applicable,  we  are  entirely  satisfied, 
but  that  Is  not  this  case.  That  amendment 
was  clearly  Tiolative  of  the  constitutional 
provisions  noted,  for  the  reason  that  It  under- 
took  to  select  one  Judge  of  a  criminal  court 
of  this  stete,  and  confer  upon  him  powers 
not  ^ven  to  any  other  Judge  of  the  criminal 
courts  of  tbe  stete.  It  will  be  observed  that 
this  Hmendment  does  not  rest  upon  the  same 
foundation  as  tbe  act  fit  the  General  Assem- 
bly establishing  the  criminal  court  of  Bu- 
chanan county,  for  It  Is  apparent  there  Is  no 
constitutional  provision  commanding  such 
legislation,  or  In  which,  1^  the  terms  of  tbe 
constitntlonal  provision,  such  l^lslation  is 
required  or  contemplated;  hence  we  must 
keep  in  view,  upon  this  pr(^)osltion,  the  dis- 
tinction between  tbe  enactment  of  a  law  In 
pursuance  of  a  constitutional  provision  re- 
quh-ing  or  1^  Ite  terms  contemplating  such 
enactment  and  legislation  upon  subjectt 
about  which  the  organic  law  of  the  state  Is 
absolutely  iMIent  The  mere  fact  of  tiie  state- 
ment by  the  learned  Judge  to  Asbbrook  v. 
Scbaub  that  the  act  orating  the  Buchanan 
county  criminal  court  was  a  special  law,  and 
enacted  in  accordance  with  the  provisions  of 
section  S4,  art  4,  of  the  Constitution,  cannot 
be  treated  as  overruling  the  prior  decisions 
upon  that  subject.  The  Buchanan  county 
criminal  court  act  was  calculated  to  mislead 
OS  to  the  nature  and  character  of  the  l^^la- 
tlon.  It  Is  clear  that  the  General  Assembly, 
through  abundance  of  caution,  undertook  to 
comply  with  the  provisions  of  the  Consti- 
tution In  respect  to  special  I^^lation,  but 
that  by  no  means  makes  it  a  special  or  local 
law.  The  r^arts  of  the  court  in  the  Ash- 
brook-Schaub  Case  must  therefore  be  treated 
as  mere  obiter,  and  in  no  way  changing  the 
principle  of  law  as  applicable  to  this  case, 
which  were  so  drarly  and  correctly  announ- 
ced In  State  ex  rel.  v.  Taney.  It  is  obvloiu  that 
State  V.  Bill  did  not  overrule  State  ex  rel. 
V.  Tan<7>  nor  was  it  so  regarded  by  tbe  Judg- 
es who  wrote  the  opinions  in  those  cases. 
Sberwood,  J.,  who  wrote  the  HIU  Cas^  fully 
concurred  with  Burgess  and  Oantt  JJ-i  in 
the  Taney  Case;  and,  on  the  oilier  hand. 
Burgess  and  Oantt  JX,  concuired  with  Sher- 
wood, J.,  In  the  HIU  Case.  Therefore  it  is 
made  apparent  that  the  court  fully  recog- 
nized that  there  was  no  conflict  in  the  prin- 
ciples announced  in  those  cases. 

Upon  the  ranalnliv  propocdUons  urged  by 
counsel  for  plaintiff  in  error,  "that  the  act 
is  unconstitutional  because  it  Imposes  duties 
on  tbe  BberUt  and  clerk  of  tbe  court  and  In- 
cidental exiranses  on  tbe  county  not  common 
to  all  sheriffs,  cleiks,  and  counties  through- 
out the  'state,"  it  is  sufficient  to  say  that 
having  held  that  the  act  creating  the  crim- 
inal court  was  constitntlonal,  the  power  ex- 
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lata  ti7  Implication  to  provide  for  eTei7  nec- 
essary Incident,  without  which  It  could  not 
become  proirerly  organized.  Ex  parte  Mar- 
maduke,  91  Mo.,  loc,  dt.  262,  4  S.  W.  91,  60 
Am.  Rep.  250;  State  ex  re),  t.  Mason,  155 
Mo.  48G,  55  S.  W.  636;  Sutherland.  Stat. 
Const  S  341;  2  Beach,  Pub.  Ck>ip.  S  1S14; 
State  T.  WUson,  87  Tenn.  607,  11  S.  W.  792; 
Moulton  T.  Beld,  54  Ala.  325;  Parker  r.  Way, 
IS  N.  H.  51;  9  Bacon's  Ah.  219,  220;  People 
ex  rel.  r.  Eddy,  67  Barb.  593. 

The  Talidity  of  the  act  establishing  the 
Buchanan  county  criminal  court  has  for 
many  years  been  fully  recognized  by  the 
bench  and  bar  as  well  as  the  people  of  this 
state.  It  la  therefore  Important  that  we  be 
not  unmindful  of  the  repeated  admonition  to 
courts,  when  they  are  called  npon  to  pro- 
nounce the  Invalidity  of  an  act  of  the  Legis- 
lature passed  with  all  the  forms  and  cere- 
monies requialte  to  give  it  fOTce,  that  they 
approach  the  question  with  great  caution. 
The  "presumption  is  in  favor  of  the  consti- 
tutionality of  this  act,  and.  before  this  court 
would  be  warranted  in  holding  It  Invalid  be- 
cause In  conflict  with  the  Constitution,  It 
should  be  satlafled  of  its  invalidity  beyond  a 
reasonable  doubt. "  Ewlng  v.  Boblltzelle,  85 
Mo.  04;  Lynch  t.  Murphy,  119  Mo.  168,  24 
a  W.  774;  State  t.  Addlngton,  77  Mo.  110; 
State  T.  Ilallroadt  48  Mo.  470. 

We  have  thoa  given  expression  to  our  views 
upon  the  validity  of  the  act  creattog  the  Buch- 
anan county  criminal  court,  which  results 
in  the  conclusion  that  such  act  is  a  valid  and 
constitntlonal  law,  and  that  the  criminal 
court  of  Buchanan  county,  organized  In  pur- 
suance of  it,  is  a  legally  constituted  tribunal 

The  judgment  In  this  cause  should  be  af< 
firmed,  and  It  la  >o  ordered.  All  concur. 


SLUDER  T.  ST.  LOUIS  TRANSIT  00. 
(Supreme  Coart  of  Missouri.   June  1,  1905.) 

1,  CoNsrrruTiONAL   Law  —  Delegation  o» 
Power— MuMiciFAi.  Corpobationb. 

The  granting  to  a  municipal  corporation 
of  power  to  pass  all  neceflsary  ordinances  for 
the  protection  of  the  safety  of  cltizeoB  is  not  an 
infringement  of  the  maxim  that  legislative 
power  may  not  be  delegated. 

2.  SAHS— POLIOI  POWBB  —  REOUtATIon  OF 

Stbext  Bailkoads. 

Scheme  &  Charter  of  St  Louis,  art  10,  f 

1.  gives  the  municipal  assembly  power  to  deter- 
mine by  ordinance  all  (juesttona  arising  with 
reference  to  regulating  or  controlling  street 
railroads;  and  by  article  3.  8  26,  the  mayor 
and  assembly  have  power  by  ordinaDce  to  estab- 
lish, etc.,  ul  streets,  and  to  regnlate  the  une 
thereof.  An  ordinance  of  the  city  of  St  Louis 
provides  that  the  motorman  propelling  a  street 
car  shall  keep  a  vigilant  watch  for  vehicles, 
and.  on  the  nrst  appearance  of  danger  there- 
from, shall  stop  the  car  as  soon  as  possible. 
Hetdt  that  anch  ordinance  Is  a  valid  exercise  of 
the  city's  police  power,  and  an  acceptance  or 
agreement  of  a  street  railroad  company  is  not 
necessary  to  give  the  ordinance  binding  force. 
S.  STREffT  Rah^boadb—Neoliobnci— Breach 

or  OBDIH AKCE. 

A  breach  of  the  r«9nirementB  of  the  ordi- 
oanoe  amonnta  to  negliigencek  for  the  results 


of  which  a  street  railroad  company  fti  UaUe 

to  an  individqal. 

4.  Save— Deobkk  qw  Gau  Requibbd. 

The  ordinance  is  not  void  on  the  grouod 
that  it  exacts  a  higher  degree  of  dUigsnee  and 
care  than  the  conmioD-law  role  of  oidinaiy 

care. 

[Ed.  Note. — Vor  cases  In  point,  see  ToL  44, 
Cent.  Dig.  Street  Railroads,  f  155.]  • 

6.  Same— Imputed  Neolioerck. 

Where  plaintifF  contracted  with  a  livery 
stable  keeper  for  a  carriage  to  convey  him  to 
a  certain  place,  and,  when  the  carriage  and 
driver  called  for  plaintiff,  be  merely  told  the 
driver  where  he  was  going,  and  gave  no  other 
directions,  any  n^llgence  ot  the  driver  was  doc 
Imputable  to  plaintut  on  the  theory  that  tiw 
relation  of  mast»  and  serrant  existed. 

6.  SaUB— CONTRIBUTOBT  NEGUOENCB. 

Wliere  plaintiff  was  being  driven  in  a  ckeed 
carriage,  on  a  daA  winter  nl^t  by  a  driver 
who  was  not  known  to  plaintiff  as  a  negUgeni 
or  reckless  driver,  and  toe  first  knowledge  that 
plaintiff  had  of  danger  from  a  street  car  was 
when,  looking  through  the  window  of  the  car- 
riage, he  saw  a  car  rapidly  bearing  down  on 
him,  he  was  not  guilty  of  eontribntray 
gence. 

7.  PxssoNAL  Injuries— Dahaoes. 

In  an  action  for  Injuries  to  a  physician, 
whidi  Interfered  with  his  practics.  It  was  prop- 
er to  permit  Iitm  to  testlsy  as  to  Us  wrhri* 
for  that  month  In  the  prenons  year. 

8.  Street  Railboad8--Gollisior— Gviderck. 

In  an  action  for  injuries  to  one  whose  ve- 
blcle  was  ran  down  by  a  street  car.  It  was 
proper  to  permit  him  to  testify  as  to  tho  ratt 
of  speed  st  whidi  tlie  car  was  running;  ndi 
testunony  not  being  given  as  an  expert 

9.  Same— Evidence  as  to  Speed. 

Where,  in  an  action  for  Injuries  received 
by  plaintllt  in  a  collision  between  bis  vehicle 
and  defendant's  street  car,  the  actual  idinical 
facts,  not  controverted  by  defendant  tended  to 
show  an  excessive  speed  of  the  car,  the  admis- 
sion of  plaintiff's  testimony  as  to  Us  opiniw 
as  to  the  speed  of  the  ear  was  no  groond  fOr  a 
reversaL 
Marshall,  J.,  dissenting  In  part 

In  Banc.  Appeal  from  St  Louis  Circuit 
Court;  Franklin  Ferrlss,  Judge. 

Action  by  Greenfield  Sluder  against  tiie  St 
Louis  Transit  Company.  Prom  a  Jnt^ment 
in  favor  of  plaintiff,  defendant  appeals.  Af- 
firmed. 

Morton  Jourdan,  Sears  Lehmann,  Qeo.  W. 
Easley,  and  Boyle,  Priest  ft  Lehmann,  for 
appellant  Gamptell  ft  Tbompaon,  for  re- 
spondent 

OANTT,  J.  This  18  an  action  for  damages 
for  personal  injuries  caused  by  the  collision 
of  one  of  defendant's  street  cars  with  a  lirery 
carriage  In  which  plaintiff  was  riding,  at  the 
crossing  of  McPherson  avenue  by  Boyle  ave- 
nue on  which  last-named  avenue  the  defend- 
ant company  owned  and  operated  a  doOble- 
track  street  railway,  In  the  dty  of  St  Loula. 
Plaintiff  recovered  judgment  In  the  drcuit 
court  for  $6,000,  and  defendant  aKieals. 

The  petition,  in  substance,  stotes  that  on 
or  about  the  27th  day  of  December.  1901, 
about  7:15  o'clock  in  the  evening  of  that  day. 
the  plaintiff,  a  physician,  was  being  drivm 
In  a  hired  livery  carriage  west  along  Mc> 
Pherson  avenue  (a  itreet  ronniiig  east  and 
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-west)  It  Its  Intenectlon  vrltb  Boyle  aTenn« 
ia  street  running  norfli  and  south),  In  tbe  city 
of  St  LonlSy  and  tbat  tbe  lamps  on  tbe  said 
carriage  were  l^ted  and  burning  bristly; 
tbat  at  said  time  and  place,  and  as  sncb  car- 
riage  In  wblch  plalntUC  was  rUUng  was  cross- 
ing defendant's  soutb-bound  or  western  street 
railway  track,  one  of  defendants  cars,  pro* 
pelled  by  electricity  and  south  bound  on  said 
track,  with  great  speed,  forc^  and  vtolence^ 
struck  and  collided  with  said  carriage,  driv- 
ing plalntUTs  right  arm  Into  his  floating  ribs, 
fracturing  the  large  bone  of  plaintiff's  right 
forearm.  Inflicting  a  body  blow  on  plalntUTs 
body  opposite  the  solar  plexus,  rendering 
plaintiff  unconadotu,  and  seriously  hurting, 
bruising,  and  crushing  plaintiff's  back  and 
body.  "And  plaintiff  avers  that  at  the  time  of 
receiving  said  injuries  there  was  In  force  In 
the  of  St.  Louis  an  ordinance  known  as 
•Ordinance  19,991,'  aiq;>roTed  April  8,  1900, 
which  ordinance  defendant,  long  lorior  to  the 
happening  of  13w  accident  complained  of, 
accepted,  and  agreed  to  be  bound  by  tbe 
terms  and  prorlsfons  tiiereof;  that  section 
1760  of  said  ordinance,  in  substance,  proTldM 
that  all  street  cars  after  sunset  shall  be  jno- 
Tlded  with  signal  lights;  that  no  car  shall 
be  drawn  at  a  greater  speed  than  eight  miles 
per  hour,  and  that  the  conductor,  motorman, 
grlpman,  driver,  or  any  other  person  in 
diarge  of  eadi  car.  shall  keqj  a  vigilant 
watch  for  aB  vehicles,  eittier  on  ttte  track 
or  moving  towards  it,  and,  on  the  first  ap- 
pearance of  danger  to  such  vehicle^  shall  stop 
tbe  car  in  the  shortest  time  and  space  posat- 
ble.  And  plaintiff  avers  tiiat  though,  at  the 
time  of  rec^rlng  said  Injuries  aforesaid,  it 
was  long  past  sunset  and  dark,  yet  defendant 
had.  negligently  failed  to  provide  said  car 
vrith  signal  lights,  or  to  place  a  headlight  on 
said  car;  tbxt  defendant's  servants,  in  viola- 
tion ot  said  provl^on  of  said  ordinance,  were 
mnning  said  car  southwardly  on  Bojle  avo- 
uiw  towards  McPhmon.  at  the  time  said  in- 
juries were  Inflicted,  and  Immediately  prior 
thereto,  at  a  careless,  negligent,  and  dan- 
geronaly  high  rate  at  qteed,  to  wit,  at  a  rate 
of  speed  far  In  excess  of  eight  miles  pet  hour; 
tbat  defendant's  servants  in  diarge  of  said 
car.  In  violation  <tf  the  ^visions  of  said 
ordinance  hereinabove  referred  to^  ne^lgent- 
1y  failed  to  ke^  a  vigilant  watch  ahead  for 
Tehlcles  moving  toward  the  track  upon  which 
said  car  was  nmnlng,  and  n^llfeently  failed 
to  stop  or  to  attempt  to  stop  or  check  the 
speed  of  said  car  In  the  stuwtest  time  and 
space  possible,  when  tbej  saw,  or  by  the  ez- 
mlfle  of  ordbiary  care  or  diligence  could 
have  seen,  the  vehicle  In  which  plaints  was 
Tiding,  In  a  portion  of  danger,  In  time  to 
have  stopped  said  car  before  striking  said 
vehicle,  or  to  have  so  checked  its  speed  as 
to  have  avoided  said  collision;  and,  for  an- 
oUier  and  further  assignment  of  negligence, 
plaintiff  states  that,  at  the  time  and  place 
of  receiving  said  injuries  aforesaid,  defend- 
ant's servants  In  charge  of  said  car  negligent- 


ly failed  to  sound  the  gong  or  to  give  warn- 
ing of  said  car's  approach."  The  answer  of 
the  defendant  was  a  general  denial  and  the 
following  defease:  "Second.  Further  answw^ 
Ing,  defendant  says  tbat  whatever  injuries 
plaintiff  sustained,  If  any,  were  caused  by  his 
own  negligence  In  suffering  and  permitting 
the  driver  of  said  carriage  to  drive  in  front 
Of  the  approaching  car,  wben,  by  looking,  he 
might  have  seen,  or  by  listening  he  might 
have  heard,  aald  car  aK>roaching;  and  have 
avoided  the  said  accIdentJ'  The  reply  was 
a  general  denial. 

The  facta  developed  in  the  trial  were,  in 
substance,  the  following:  On  the  evening  of 
December  27,  1901,  the  plaintiff  was,  and 
for  some  time  prior  thereto  had  been,  a  prac- 
tldng  physician  in  Bt  Louis.  On  that  even- 
ing he  ordered  a  carriage  from  tba  Palace 
Livery  Oompuiy--4  livery  stable  owned  by 
Ctaarira  H.  ^icoz,  In  the  dty.  Wilcox  sent 
a  two-horse  back  or  carriage  in  charge  of  one 
of  hia  drivers  (Thomas  Cavanaugh)  to  plain- 
tiff's residence,  with  directions  to  call  for 
tbe  doctor.  When  plalntUt  got  into  the  cai^ 
riage  he  directed  the  driver  to  take  him  to 
a  bouse  on  Weatmlnater  Place  (the  third  from 
the  comer  of  Forty-Fourth  street),  and  gave 
no  other  orders.  The  driver  drove  onto  Uc- 
Pherson  avenue,  which  runs  east  and  west, 
to  Boyle  avenue,  which  runs  south,  beginning 
at  Olive  street  The  first  street  south  of 
Olive  street  crossed  by  Boyle  avenue  Is  West- 
minster avenue.  Boyle  avenue  Is  S7  feet 
wide  from  curb  to  eurb^  and  Hif  herson  Is  40 
feet  In  width.  On  Boyle  avenue  the  defend- 
ant comi»any  has  a  double-track  street  rail- 
way from  Olive  street;  which  crosses  both 
Westminster  and  McPherson  as  It  goes  south. 
At  the  northeast  owner  of  Boyle  and  Mc- 
Pherson there  is  a  bri<ft  house  facing  south 
on  M^herson  avwiue,  and  standing  back 
80  feet  from  the  north  line  of  McPherson. 
with  its  west  side  flush  with  the  building 
line  on  the  east  side  of  Boyle  avenue.  On 
the  opposite  comer  to  the  west  or  the  north- 
west comer  of  Boyle  and  McPherson  *was  a 
vacant  lot,  and  on  the  southwest  comer,  and 
fronting  on  McPherson,  was  the  residence 
of  Mr.  Jones.  It  was  a  dark,  windy  night, 
a  little  foggy — a  dark  and  cloudy  night.  Tbe^ 
driver  of  plalntUTs  carriage  sat  upon  the  top 
seat  oubdde,  and  on  the  fAmt  of  the  car- 
riage, and  waa  driving  west  on  McPherson 
avenue,  on  the  north  side  thereof  and  about 
seven  or  eight  feet  from  the  north  curbstone. 
In  a  slow  trot  The  lamps  on  the  carriage 
were  lighted.  Plaintiff  sat  on  the  back  seat 
of  the  carriage,  and  on  the  south  side.  The 
testimony  of  the  plslntiff  was  to  the  effect 
that  as  the  carriage  neared  Boyle  avenue  a 
car  passed  going  south,  and  the  driver  check- 
ed up  a  little,  snd  went  forward  In  a  little 
dog  trot,  and  as  be  started  across  the  track 
be  beard  the  click  of  the  wheels  on  the  rails, 
and  heard  tbe  driver  slap  the  hwses,  and  he 
looked  out  of  the  north  window  of  the  car- 
riage^ and  saw  a  oir  at  about  what  seemed  to 
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Urn  60  OT  60  feet  distant  He  had  hardJr 
seen  the  car  when  It  struck  the  carriage,  and 
he  received  the  Injuries  of  which  he  com- 
plalna.  Cavanaugb,  the  driver,  testified  that 
he  was  proceeding  west  on  McPherson  In  a 
slow  trot,  on  the  north  side  of  the  street,  and 
when  he  got  within  7  or  8  feet  of  the  east 
rail  of  defendant's  tracks  a  car  passed  south, 
and  then  he  looked  both  wa^s,  and  saw  no 
ear  coming,  and  drove  on  to  cross  the  tracks, 
and  after  be  got  on  the  west  track  he  sudden- 
ly discovered  another  car  coming  south,  and 
only  about  10  or  12  feet  from  him.  He  tried 
to  get  out  of  Its  way  but  it  came  so  fast  he 
couldn't  do  tio,  and  it  struck  hla  carriage — 
the  front  part  of  It.  He  was  thrown  from 
the  carriage  onto  the  vestibule  of  the  car, 
right  at  the  feet  of  the  motorman.  He  tes- 
tified he  looked  north  before  attempting  to 
cross,  and  saw  no  car.  No  bell  or  gong  was 
sounded.  The  only  light  on  the  street  car 
was  a  single  Incandescent  bulb,  with  a  re- 
flector, at  the  top  of  the  car.  The  force  of 
the  blow  cut  the  horses  loose  from  the  car- 
riage, and  they  ran  west  on  McPherson  ave- 
nue. The  car  drove  the  carriage  across  Mc- 
Pherson avenne  to  a  position  differently  esti- 
mated from  20  to  40  feet  south  of  McPherson 
avenue,  and  the  rear  platform  of  the  car, 
when  it  stopped,  stood  over  the  crossing  on 
the  south  side  of  McPherson.  Two  eyewlt^ 
messes  testified  in  behalf  of  defendant,  to 
wit,  young  Master  son  and  the  motorman, 
Middleton.  The  motorman  testified  he  first 
discovered  the  carriage  when  be  was  very 
close  to  the  north  line  of  McPherson  avenue; 
that  bis  car  was  about  6  or  10  feet  from  the 
north  crossing  when  be  first  saw  it  Asked 
If  a  carriage  was  2S  feet  from  the  east  line 
of  Boyle  avenue,  going  west  on  the  north 
side  of  McPherson  avenue,  bow  far  down  or 
from  what  point  on  Boyle  aTenne  he  could 
first  see  that  carriage,  he  answered,  "About 
fifteen  feet"  from  the  north  crossing  of  Mc- 
Pherson avenue;  tliat  Is,  he  couldn't  see 
around  the  comer  further  east  than  that  on 
account  of  tbe  building  on  the  corner;  that 
the  building  was  very  close  to  the  comer. 
Asked  what  there  was  to  prevent  him  from 
seeing  the  carriage  at  a  further  distance 
than  five  or  ten  feet  from  it  he  answered 
be  was  looking  both  ways  to  see  if  anything 
was  approaching:  That  he  bad  to  look  in 
more  directions  than  one.  There  was  liable 
to  be  carriages  coming  from  other  directions. 
He  testified  bis  car  was  running  four  or  five 
miles  an  boor.  He  testified  to  seeing  the  boy 
(MastersoD)  on  a  pony  about  Westminster 
Place,  a  block  north  of  McPherson.  The  boy 
was  a  little  ahead  of  his  car,  riding  south 
In  a  slow  trot.  He  rang  the  gong  for  him 
near  Westminster,  or  a  little  south  of  It 
Masterson  testified  he  remembered  the  ind^ 
dent  of  the  car  striking  the  carriage.  He 
was  riding  a  pony  belonging  to  Watkins,  a 
liveryman,  going  south  on  Boyle.  He  first 
noticed  the  car  before  he  got  to  Westminster 
Placsb  He  heard  it  come  around  tbe  cfoner 


from  Olive  street  onto  Boyle.  He  was  riding 
then  close  to  the  track,  but  pulled  away  from 
it  The  bell  did  not  ring,  ;ior  the  gong 
sound,  after  it  passed  Westminster.  It  did 
ring  two  or  tliree  times  between  Olive  and 
Westminster.  He  looked  back,  and  the  light 
on  the  car  was  very  dim.  He  could  see  tbe 
light  l>ut  it  was  very  dim.  The  car  was 
gaining  speed  all  the  time.  It  was  going  at 
a  pretty  good  gait — about  15  miles  an  hour. 
"I  was  rldlug  as  fast  as  the  pony  would  go." 
He  testified  be  ran  his  pony  off  into  McPher- 
son avenue,  and,  after  the  collision,  caught 
the  two  horses  that  were  attached  to  tbe 
carriage,  and  brought  them  back;  that  the 
car  stopped  on  the  south  crossing  of  Mc- 
Pherson and  Boyle  avenues.  Plaintlfl  testi- 
fied It  looked  as  If  it  was  going  20  to  25  miles 
an  hour.  Mrs.  Fenley  says  it  was  going  very 
fast  And  she  noticed  no  effort  to  check  the 
speed.  Mitchell  testified  it  was  going  nearly 
20  miles  an  hour.  Cavanaugh  says  about  25 
miles  an  hour.  On  the  other  tiand,  the  mo- 
torman and  conductor  placed  tbe  speed  at  4 
miles  an  hour.  The  plaintiff  (himself  a 
physician)  and  Dr.  Harvey  O.  Mudd  teetifled 
to  the  nature  of  tbe  injuries  received,  and 
their  evidence  tended  to  show  not  only  seri- 
ous iDjuries,  causing  much  pain  and  suffer- 
ing, but  a  loss  of  time  from  his  practice, 
entailing  a  large  pecuniary  loss. 

The  instructions  will  be  noted  in  the  course 
of  the  opinion. 

1.  The  first  proposition  advanced  for  a  re- 
versal of  the  Judgment  in  this  case  is  that 
the  court  erred  in  not  requiring  plaintlfl  to 
elect  upon  which  asslgnmoit  oC  negUgeoce 
he  would  proceed  to  trlaL 

This  contention  is  based  upou  the  assump- 
tion that  the  petition  blends  causes  of  actkio 
ex.  delicto  with  causes  of  action  arising  ei 
contractu;  and  this,  in  turn,  is  predicated 
upon  the  principal  insistence  in  this  case,  to 
wit  that  section  1700  of  Ordinance  19,971. 
approved  April  8,  1900,  and  commonly  known 
as  the  "Vigilant  Watdi  Ordinance,**  from  tbe 
fact  that  It  provides  that  tbe  motorman  or 
otlier  employ^  propelling  a  street  car  in  said 
dty  Bball  keep  a  vi^lant  watch  toe  all  ve- 
hicles either  on  the  tra<^  or  moving  towards 
it  and,  on  the  first  appearance  of  danger  to 
such  a  vehicle,  shall  wtop  said  car  In  the 
shortest  time  and  space  possible,  coukl  only 
be  passed  undo*  tbe  power  of  tbe  dty  to  con- 
tract and  could  not  be  passed  under  its  po- 
lice power  to  protect  tbe  lives,  limbs,  and 
property  of  those  using  its  streets  In  tbe 
pursuit  of  their  lawful  business,  but  could 
tmly  control  defendant  and  render  It  liable 
tor  its  violation  whoi  it  accepted  it  and 
agreed  to  be  amenable  to  It  and  bokce  a 
suit  for  its  violation  would  be  ox.  ccmtractv. 
whereas  the  other  acts  ot  negllgmce  were 
torts,  either  at  o«nm<«  law  or  by  statute  or 
ordinance,  and  ex  delicto. 

In  the  solutifm  of  this  ooutentloii,  fonda- 
mental  principles  must  be  invoked.  That 
tbe  people^  In  the  OonstitnttoD  <tf  tte  staler 
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w  the  Legislature^  In  the  exercise  of  its  gen- 
eral l^islatlve  power,  when  not  restricted 
by  the  federal  or  state  Constitutions,  may 
grant  municipal  corporations  the  power  to 
pass  all  necessary  ordinances  for  the  pro- 
tection of  the  safety  of  tbelr  citizens  and 
their  property,  is  the  settled  law  of  this 
state,  and  such  a  delegation  of  power  Is  no 
infringement  of  the  maxim  that  legislative 
power  cannot  be  delegated.  State  t.  Field, 
17  Mo.  S29,  59  Am.  Dec  275;  1  Dillon  on 
Munla  Corp.  S  308,  and  cases  cited ;  State  ex 
reL  T.  Francis,  95  Mo.  49,  8  8.  W.  1;  Morrow 
T.  Kansas  City  (In  banc  at  this  term,  not 
officially  reported)  85  S.  W.  572;  State  ex  rel. 
T.  Murphy,  130  Mo.  10,  31  S.  W.  594,  31  L.  B. 
A.  798. 

The  freeholders'  charter  of  the  city  of  St 
Louis,  adopted  August  22,  1876,  has  all  the 
force  and  effect  of  a  leglsiatlre  charter. 
Kansas  City  t.  Oil  Co.,  140  Mo.  468,  41  a  W. 
943;  City  of  St.  Louis  v.  Gleason,  15  Mo. 
App.  25;  Id.,  93  Mo.  33.  8  S.  W.  34&  By 
section  1  of  article  10  of  the  scbeme  and 
charter  of  St  Louis,  It  is  provided  that  the 
municipal  assembly  shall  have  power  by 
ordinance  to  determine  all  questions  arising 
with  reference  to  street  railroads  In  the  cor- 
porate limits  of  the  city,  whether  sucb  ques- 
tions may  Involve  the  construction  of  such 
street  railroads,  granting  the  right  of  way, 
or  regulating  or  controlling  them  after  their 
completion.  Under  section  26,  art.  3,  of  said 
charter,  "the  mayor  and  assembly  shall  havo 
power  within  the  city  by  ordinance  not  In- 
consistent with  the  Constitution  or  any  law 
of  this  state  or  of  tbls  charter  *  *  *  to 
establish,  open,  vacate,  alter,  widen,  extend, 
pave  or  otherwise  improve  and  sprinkle  all 
streets,  avenues,  sidewalks,  alleys,  wharves 
and  public  grounds  and  squares;  *  •  * 
to  construct  and  iceep  In  repair  all  bridges, 
streets,  sewers  and  drains  and  to  regulate 
the  ose  thereof,"  etc.  Elsewhere  the  charter 
gives  the  power  to  declare  and  abate 
nuisances,  and  pass  ordinances  for  the  gen- 
eral welfare.  Thus  we  find  that  the  people 
of  Missouri,  by  their  organic  law,  have  ex- 
pressly delegated  to  the  city  of  St.  Louis  the 
power  to  regulate  the  use  of  Its  streets,  and 
pass  all  needful  ordinances  expedient  in 
maintaining  the  peace,  good  government, 
health,  and  welfare  of  the  city.  State  ex 
rel.  V.  Murphy,  180  Mo.  22,  31  S.  W.  594,  St 
L.  B.  A.  798;  St  Louis  &  Meramec  Biv. 
By.  00.  T.  Klrkvood».159  Mo.  239,  60  &  W. 
lia  63  U  B.  A.  SCO:  wctlon  20;  art  12»  Const 
1875. 

Discussing  section  26  of  article  8  of  the  St 
Louis  charter  (2  Bev.  St.  1879,  p.  1585),  in 
St  Louis  V.  Western  Union  Telegraph  Co., 
149  U.  S.  467.  IS  Sup.  Ct  900,  S7  L.  Gd.  810, 
the  Supreme  Court  of  the  United  States  said: 
"It  is  given  power  to  own  and  establish 
streets,  to  Improve  them  as  It  sees  fit,  and 
to  regulate  their  use,  paying  for  all  this  out 
of  its  own  funds.  The  word  "regulate'  Is  one 
'^t  Ivoad  import  It  Is  the  word  used  in  tbe 


fedoral  Constitution  to  define  the  power  of 

Congress  over  foreign  and  Interstate  com- 
merce, and  he  who  reads  the  many  oplDlous 
of  this  court  will  perceive  how  broad  and 
comprehensive  it  has  been  held  to  be.  If 
the  city  gives  a  right  to  the  use  of  the  streets 
or  public  grounds  as  It  did  by  Ordinance  No. 
11,601,  it  simply  regulates  tiie  use  when  It 
prescribes  the  terms  and  conditions  upou 
which  they  shall  be  used."  Judge  Dillon,  In 
his  Municipal  Corporatitma,  $  713,  says:  "Re- 
sulting from  the  power  over  streets,  and  to 
protect  tbe  safety  of  citizens  and  their  prop- 
erty, municipal  corporations  may  control  tbe 
mode  of  propelling  can  within  their  limits; 
may  prohibit  steam  cars  and  regulate  the 
rate  of  speed." 

It  is  not  then,  to  be  questioned  that  under 
the  comprehensive  grant  in  Its  charter  tho 
dty  of  St.  Louis  has  the  police  power  to 
regulate  the  use  of  Its  streets  by  street  car 
companies  for  tbe  protection  of  the  public 
which  usee  them  for  the  paramount  pur- 
pose for  which  they  are  established,  to  wit 
for  travel  thereon;  and,  so  long  as  they  are 
streets,  the  dty  Itself  cannot  appropriate 
them  even  to  another  public  use  which  would 
wholly  or  practically  deprive  the  public  of 
tbe  right  to  travel  thereon.  Lockwood  v. 
Ballroaa,  122  Mo.  86,  26  S.  W.  698.  24  L.  EL 
A.  616,  43  Am.  St  Rep.  547;  Knapp  &  GOw  T. 
Railroad,  126  Mo.  26,  28  S.  W.  627. 

Looking,  then,  to  the  ordinance  which  re- 
quires Of  street  railway  companies  that  their 
motormen  and  other  servants  propelling  theic 
cars  on  the  streets  keep  a  vigilant  watch  for 
vehicles  and  persons  on  tbetr  tracks  or  ap- 
proaching them.  It  la  too  dear  for  argument 
that  in  enacting  said  ordinance  It  was  ex- 
ercising Its  governmental  police  power  imder 
its  authority  over  and  to  regulate  the  use  of 
said  streets,  and  not  Its  proprietary  right  to 
contract  for  Its  municipal  advantage  as  such. 
That  St  Louis  and  the  other  cities  of  this 
state  have  the  power  to  regulate  the  speed 
of  trains  running  along  or  across  their  high- 
ways has  been  asserted  by  this  court  on 
numerous  occasions,  and  this  Is  expressly 
conceded  by  defendant  both  In  the  briefs 
of  Its  counsel  and  In  the  oral  argument  This 
question  was  thoroughly  examined  and  so 
decided  In  Jackson  v.  B.  Co.,  157  Mo.  621,  58 
S.  W.  32,  80  Am.  St.  Rep.  In  tbat  case. 

Burgess,  J.,  collates  the  decisions  of  this 
court  from  an  early  period  down  to  the  pro- 
mulgation of  the  opinion  In  tbat  case,  and 
reference  only  need  be  made  to  that  case  for 
them.  Counsel  eamestiy  labor  to  show  that 
there  Is  a  distinction  between  an  ordinance 
regulating  the  speed  of  cars  In  and  across 
the  BtreetB,  and  one  requiring  the  motorman 
to  exercise  a  vigilant  watch  for  vehicles 
and  pedestrians — especially  children — on  the 
track  of  such  street  railways,  or  moving  to- 
ward It;  but  it  is  obvious  tbat  both  spring 
from  the  same  power  to  regulate  the  use  of 
the  streets  for  the  protection  of  the  travel- 
ing public,  their  lives,  limbs,  and  property, 
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and  both  alike  fall  wltbln  the  recognised 
domain  of  a  police  lav.  In  Blnedorn  By. 
Co.,  lOe  Mo.  443,  18  S.  W.  llOt,  32  Am.  St 
Rep.  61S,  Judge  Black,  speaking  for  this 
court  In  banc,  said:  **Onr  attention  has  not 
been  called  to  any  provision  of  the  charter 
of  the  city  of  St  liouls  which  gives  the 
city  power.  In  terms,  to  regulate  the  speed 
of  railway  trains;  but  the  charter,  among 
other  things,  gives  the  mayor  and  assembly 
power  to  regulate  the  t»e  of  streets;  to  regu* 
late  or  prevent  the  carrying  on  any  business 
which  may  be  dangerous  or  detrimental  to 
the  public  bealth;  to  declare,  prevent  and 
abate  nuisances  on  public  or  private  proper- 
ty, and  the  causes  thereof;  and  to  pass  all 
such  ordinances  as  may  be  expedient  In 
maintaining  the  peace,  good  government 
health,  and  welfare  of  the  city.  Its  trade, 
commerce,  and  manufactures."  "It  Is  well 
to  bear  in  mind  that  laws  and  o^rdinances 
regulating  the  speed  of  railroad  trains  are 
police  regulations,  purely."  Grube  v.  R.  B,, 
98  Mo.  331,  11  S.  W.  786,  4  L.  R.  A.  776,  14 
Am.  St.  Rep.  645;  Knobloch  v.  R.  R.,  SI 
Minn.  402,  18  N.  W.  106;  Railroad  v.  Dea- 
con, 83  111.  91;  Thorpe  v.  R.  R.,  27  Vt  140, 
62  Am.  Dec.  625.  Indeed,  Judge  Redfleld 
says:  "We  should  entertain  no  doubt  of  the 
light  of  the  municipal  authorities  of  a  city 
or  large  town  to  adopt  such  an  ordinance, 
without  any  special  legislative  sanction,  by 
virtue  of  the  general  supervision  which  they 
have  over  the  police  of  their  respective  Juris- 
diction." 2  Redfleld  on  BaUways  (Stb  Bd.) 
577,  678. 

But  It  Is  unnecessary  to  look  for  support 
for  a  proposition  so  universally  conceded  as 
that  ordinances  regulating  the  speed  of  bains 
In  dtles  are  referable  to  the  police  power, 
and  that  such  regulation  Is  based  upon  the 
obvious  necessity  of  compeiilug  those  who 
use  powerful  and  dangerous  agencies  on  the 
public  thoroughfares  to  be  careful  that  they 
do  not  Injure  others  who  have  an  equal  right 
to  the  use  of  the  highway,  and  the  obvious 
fact  that  a  train  of  cars  moving  slowly  can 
be  much  piore  readily  stopped,  to  prevent 
a  collision,  than  one  moving  at  a  rapid  speed. 
On  identically  the  same  principle  is  the  or- 
dinance for  a  vigilant  watch  based.  Since 
the  adoption  of  electricity  and  cables  as  the 
motive  power,  the  danger  to  pedestrians  and 
those  traveling  in  vehicles  on  the  streets  Is 
greatly  multiplied;  and  it  Is  a  wise  and  sal- 
utary provision  that  requires  the  motorman 
In  charge  of  these  ponderous  and  rapidly 
moving  cars  to  carefully  watch  that  they  do 
not  run  over  pedestrians,  old  men,  women, 
and  children,  who  have  an  equal  right  to  the 
use  of  the  streets,  and  such  an  ordinance 
falls  as  clearly  within  the  police  power  as 
does  the  speed  ordinance.  Being,  then,  the 
exercise  of  the  police  power,  the  ordinance 
does  not  depend  upon  the  acceptance  of  the 
street  car  companies  to  make  it  obligatory 
npon  them  to  obey  It  but  It  Is  a  municipal 
law  enacted  by  the  city  In  Its  governmental 


capacity,  of  which  all  irtu>  come  with}n  Its 
scope  are  bound  to  take  notice,  and  It  has 
the  full  force  and  effect  ot  lav  within  the 
limits  of  the  coi^oration.  Jackson  v.  Grand 
Ave.,  118  Mo.  218,  21».  24  B.  W.  192.  Being 
a  police  power.  It  was  and  Is  not  within  tbe 
power  of  the  city  to  contract  It  away,  or  to 
bind  itself  not  to  exercise  It  whenever  the 
public  good  or  exigencies  requhw  its  exer- 
dsfc  This  Is  so  nnlversally  recognized  that 
it  Is  unnecessary  to  refer  to  precedents  te 
establish  it 

But,  say  counsel,  even  If  Uils  be  conceded, 
the  power  Is  coupled  with  a  power  tt>  pre- 
scribe limited  punishment  by  fine,  penalty, 
or  imprisonment  for  disobedience,  only,  and 
no  civil  liability  to  any  third  parfy  ioj-ared 
by  a  violation  of  the  ordinance  can  result 
therefrom.  This  contention  finds  support  In 
the  decisions  in  Fath  v.  R.  Co..  105  Mo.  637, 
16  S.  W.  913.  13  L.  R.  A.  74;  Bylngton  v. 
B.  Co.,  147  Mo.  673,  49  S.  W.  876;  Murphy  v. 
Undell  Ry.  Co.,  153  Mo.  262,  64  8.  W.  442. 
All  the  subsequent  cases  are  bottomed  upon 
the  Fath  Case,  In  which,  althoogh  unoeces- 
sary  to  the  decision  of  the  case,  arguendo  It 
was  held  "that  It  Is  beyond  fbe  power  of  a 
municipal  corporation  by  its  legislative  action 
directly  to  create  'a  civil  duty  enforceable 
at  common  lav.*  for  this  Is  an  exercise  of  the 
power  of  sovereignty  belonging  slone  to  the 
state."  In  Jackson  v.  Ry.  Co.,  167  Ma  63S 
et  seq.,  68  S.  W.  82,  80  Am.  St  Rep.  660. 
Burgess,  J.,  reviewed  all  the  authorities  npon 
which  the  doctrine  above  announced  In  the 
Fath  Case  was  bottomed,  and  showed  con- 
clusively that  those  dedslons  had  reference 
to  that  class  of  cases  In  which  private  p«^ 
sons  sought  to  avail  themselves  of  a  violation 
of  ordinances  which  the  city  had  passed  for 
Its  own  protection,  and  for  which  the  dty 
was  primarily  liable,  such  as  the  ndlnances 
requiring  owners  to  remove  Ice  and  snow 
upon  the  sidewalks  adjoining  thtir  prem- 
ises,  and  ordinances  of  a  similar  character, 
and  pointed  out  that  those  cases  were  differ- 
ent from  those  founded  npon  the  violations 
of  ordinances  enacted  under  the  police  power 
for  the  protection  of  lives  and  property,  which 
all  cities  in  this  state  have  the  right  to  pass 
as  police  regulations,  and  which  relate  pri- 
marily to  the  duty  of  those  whose  conduct 
they  regulate  for  the  benefit  of  persons  trav- 
eling on  the  streets,  who  have  a  right  to  rely 
npon  the  observance  of  such  ordinances. 
The  line  of  demarcation  is  clearly  drawn  be- 
tween the  two  classes  of  ordinances  In  the 
Jackson  Case,  and  is  abundantly  sustained 
by  authority  in  other  states  and  by  the  text- 
writers.  Thus  In  1  Shearman  ft  Bcdfleld  on 
Negligence,  {  13,  it  Is  said:  "The  riolatton 
of  any  statutory  or  valid  municipal  ordi- 
nance established  for  the  benefit  of  private 
persons  Is  of  Itself  sufficient  to  prove  soch  a 
breach  of  duty  as  will  sustain  a  private  «c* 
Hon  for  n^Ilgence  bronght  by  a  pmon  be- 
longing to  the  protected  class  tf  the  other 
elements  ot  actionable  negllffence  coDCor.'* 
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In  Bott  T.  Pratt  8S  MIdd.  328,  23  N.  W.  287. 
53  Am.  Bep.  47,  cited  with  approval  b7  this 
court  In  Blnedom  t.  Ry.  Co.,  106  Mo.  489, 
18  S.  W.  1108.  82  Am.  St.  Rep.  615.  and 
Jackson  t.  By.  Co.,  157  Mo.  636,  58  S.  W. 
32.  80  Am.  8t  Bep.  6S0,  tbe  distinction  was 
clearly  drawn  and  empbaslzed,  and  the  au- 
thorities throngbont  the  Union  collected  and 
distinguished.  The  opinion  In  Jackson  v. 
Ry..  157  Mo.  621,  58  S.  W.  82,  80  Am.  St. 
Bep.  690,  however,  answers  the  contention  of 
-defendant  folly  on  this  point  As  to  the  criti- 
cism of  the  opinion  In  that  case  as  obiter 
on  tills  proposition,  the  contrary  Is  the  fact. 
In  that  case  the  learned  counsel  for  defend- 
ant, in  the  second  paragraph  of  their  brief, 
made  the  point  tliat  "the  petition  did  not 
state  a  canse  of  action,  because  It  did  not 
show  the  existence  of  a  civil  doty  owed  by  de- 
fendant to  deceased,  and  enforceable  against 
It  at  common  law,"  and  there  was  no  alle- 
gation of  a  contract  between  defendant  and 
the  city  to  comply  with  the  regulations  plead- 
ed. Jackson  v.  Ry.  Co.,  157  Mo.,  loc.  cit.  624, 
68  S.  W.  32,  80  Am.  St.  Rep.  650.  Not  only 
was  the  point  fairly  and  ably  presented,  but 
counsel  for  defendant  were  right  in  assuming 
that  the  obiter  in  the  Fatfa  Case  was  to  be 
followed,  and  that  If  the  street  car  company 
In  St  Louis  could  not  be  held  amenable  to 
the  police  regulations  of  said  city,  then  no 
reason  existed  why  railroad  companies  In 
other  citlea  should  not  avail  themselves  of 
this  exemption  for  violations  of  like  police 
rejinilatlonB,  unless,  forsooth,  they  had  sig- 
nified their  consent  to  be  amenable  thereto. 
So  that  counsel  were  not  only  justified  In 
making  the  point  but  we  would  have  been 
wanting  in  respect  to  counsel,  had  we  not 
considered  the  point  and  decided  it 

It  is, urged  also  that  until  the  Jackson 
Case  no  one  bad  questioned  the  Fath  Case, 
and  that  this  court  had  followed  the  latter 
case  in  several  decisions.  This  Is  true,  but 
we  duly  considered  these  decisions,  and  in 
our  opinion  they  were  not  In  harmony  with 
an  unbroken  line  of  decisions,  from  Karle  v. 
By.  Co.,  55  Mo.  476,  down  to  Prewltt  v.  Rail- 
road Co.,  134  Mo.  615,  36  S.  W.  667,  in  all 
of  which  It  had  been  held  that  the  running 
of  a  railroad  train  through  the  corporate  lim- 
its of  a  city  la  excess  of  the  speed  prescribed 
by  ordinance  was  negligence  per  se,  and  a 
cause  of  action  resulted  to  any  person  In- 
jured by  such  violation  of  the  statute.  Vide 
cases  cited  In  Jackson  v.  By.  Co.,  157  Mo.,  loc. 
cit.  641,  58  S.  W.  32,  80  Am.  St.  Bep.  650. 
Jackson  v.  Ry.  Co.,  157  Mo.  621,  58  8.  W. 
32,  80  Am.  St.  Rep.  650,  has  received  the  ap- 
proval of  this  court  in  banc  la  Weller  v.  Ry. 
Co.,  164  Mo.  180,  64  S.  W.  141,  86  Am.  St 
Bep.  592,  and  the  principle  upon  which  It 
stands  has  been  reiterated  in  Hutchinson  v. 
Ry.  Co.,  161  Mo.  246.  61  S.  W.  635,  852,  84 
Am.  St  Bep.  710,  and  Wendler  v.  People's 
House  Furolshlng  Co.,  165  Mo.  527,  65  S.  W. 
7B7»  and  Cox  v.  B.  Co.  (Mo.  Sup.)  74  8.  W. 


858;  and  we  see  no  reason  for  regarding  It 
longer  as  an  open  question  In  this  state. 

Fath  v.  By.  Co.,  105  Mo.,  loc.  cit.  515,  16 
S.  W.  913,  IS  L.  R.  A.  74,  and  the  subse- 
quent cases  of  Bylngton  v.  Ry.  Co.,  147  Mo. 
073.  49  S.  W.  876,  Murphy  v.  Llndell  Ry.  Co., 
153  Mo.  253,  54  S.  W.  442,  Sanders  v.  South- 
ern Electric  By.,  147  Mo.  411,  48  S.  W.  855. 
and  Holwerson  v.  St  Louis  &  Suburban  Ry. 
Co.,  167  Mo,  245,  67  S.  W.  770,  60  L.  R.  A. 
860,  which  announce  the  doctrine  that  no 
cause  of  action  can  arise  to  a  person  injured 
from  the  violation  of  such  an  ordinance  as 
this,  should  no  l(mger  be  followed.  Since 
the  promulgation  of  the  opUilon  in  Jackson 
V.  By.  Co.,  157  Mo.  621,  68  S.  W.  82.  80  Am. 
St  Bep.  660,  the  St  Lonls  Court  of  Appeals 
lutve  followed  it  In  various  cases.  Qebliardt 
V.  Transit  Go.  (Mo.  App.)  71  S.  W.  448;  Mc- 
Laln  V.  St  L.  &  S.  Ry.  Co.  (Mo.  App.)  73  S. 
W.  009;  Moore  v.  St  Louis  Transit  Co.  (Mo. 
App.)  75  S.  W.  680;  SepetowaU  v.  Transit 
Co.  (Mo.  App.)  76  S.  W.  603. 

There  was  no  misjoinder  In  uniting  the 
several  grounds  of  negligence  In  one  petition. 
The  failure  to  keep  a  vigilant  watch  out  for 
vehicles  was  not  a  cause  of  action  arising 
out  of  contract  and  it  was  not  necessary  to 
prove  the  company's  acceptance  of  the  or- 
dinance. 

This  brings  us  to  the  next  insistence  of  de- 
fendant to  wit  that  the  ordinance  exacts 
8  higher  d^ree  of  diligence  and  care  than 
the  common-law  rule  of  ordinary  care,  and 
Imposes  a  harsher  one.  and  for  that  reason 
Is  not  in  harmony  with  the  general  laws  of 
the  state,  and  hence  void.  This  objection  to 
the  ordinance  In  question  was  urged  by  the 
same  learned  counsel  In  the  St  Louis  Court 
of  Appeals  In  Sepetowakl  v.  Transit  Com- 
pany, 76  S.  W.  603,  102  Mo.  App.  110.  but 
that  court  held  that  "properly  construed,  it 
is  but  declaratory  of  the  common-law  duty 
of  corporations  operating  street  railways  In 
populous  cities,"  and  that  conclusion  is  in 
harmony  with  the  decisions  of  this  court 
Rlska  V.  Union  Depot  R.  Co.,  180  Mo.  168,  70 
S.  W.  445.  It  was  said  by  Judge  Sherwood 
In  Lamb  v.  By.  Ca,  147  Mo.,  loc.  cit  204, 
48  8.  W.  659.  51  8.  W.  81,  that  although  there 
was  no  ordinance  of  the  city  of  Pleasant 
Hill  regulating  the  speed  of  engines,  and 
requiring  the  ringing  of  the  bells  on  the  en- 
glues,  and  although,  in  his  opinion,  the  80 
rods  statute  did  not  apply  In  such  cltleit: 
"But  while  we  say  this,  at  the  same  time 
we  say  that,  outside  of  the  statute,  and  un- 
der the  principles  of  the  common  law,  a  rail- 
road corporation  would  not -perform  Its  full 
duty  of  ordinary  care  unless  those  employed 
on  a  switching  engine  engaged  in  Its  cus- 
tomary avocation  should  ring  Its  bell,  or,  If 
necessary,  take  any  other  precaution  adapt- 
ed to  the  exigency,  which,  like  the  mercury 
in  the  thermometer,  determines  to  what  de- 
gree prudence  shall  rise  In  order  to  reach 
the  mark  of  ordinary  care."  The  same  prln- 
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ciple  Is  enunciated  in  Holden  t.  Missouri  By. 
Co.,  177  Mo.  45S,  76  S.  W.  973,  wherein  tlie 
rule  announced  in  Hicks  v.  Railroad,  64  Mo., 
loc.  cit  430,  that  "In  running  through  towns 
and  cities,  and  over  public  crossings,  they 
are  expected  to  be  more  careful  than  at  oth- 
er places  where  not  so  likely  to  Injure  per- 
sons or  property,"  1b  approved,  as  was  the 
rule  announced  in  Prick  v.  Railroad,  70  Mo., 
loc  cit.  600,  to  the  effect  that  "a  less  degree 
of  vigilance  will  ordinarily  be  required  be- 
tween the  streets  of  a  town  or  city  than  will 
be  required  at  a  street  crossing  or  when  run- 
ning longitudinally  In  a  street."  Indeed,  so 
apparent  Is  the  duty  of  the  driver  or  motor- 
man  In  charge  of  cars  movii^  on  the  tapid 
transit  lines  maintained  by  street  car  com- 
panies to  keep  a  constant  and  vlgUant  look- 
out for  persons  and  vehicles,  that  a  failure 
to  do  so  would  be  r^arded  as  negligence, 
and  a  failure  to  exercise  ordinary  care,  in 
the  absence  of  an  ordinance.  Certainly  sucb 
an  oxdinance  Is  not  out  of  harmony  with 
anything  In  flie  Gonstltatlon  or  laws  of  this 
state.  But  learned  counsel  urge  that,  if  ft 
does  not  require  more  than  ordinary  care, 
tbea  there  Is  no  excuse  for  Its  existence. 
It  la  a  novel  argument  against  the  validity 
of  a  statute  that  ft  confbnns  to  the  laws  of 
the  state,  and  requires  the  same  pmdence 
that  the  general  laws  of  the  state  exact- 
particularly  so  when  the  charter  of  the  city 
commands  that  Its  ordinances  shall  be  In 
harmony  with  tiie  OonstttntkHi  and  laws  of 
the  state.  We  can  see  no  mult  In  this  con- 
tention. 

Our  conclusion  Is  that  this  ordinance  was 
tbe  exercise  of  a  police  power  clearly  vested 
In  the  city  tm  the  protection  of  the  lives 
and  property  of  Its  citizens  on  its  streets; 
that  it  exacts  no  more  than  ordinary  care, 
when  tiie  conditions  and  drcnmstances  to 
whldi  -It  la  aiqpllcable  are  consl^ired,  and 
that  a  breach  of  Its  requirements  Is  negli- 
gence; fbat  the  acceptance  or  agreement  of 
the  defendant  company  ma  not  at  all  nec- 
essary to  give  said  ordinance  the  binding 
force  of  a  valid  municipal  law  within  tike 
Umlts  of  the  dty. 

2.  A  second  Insistence  Is  that  tbe  el^th 
Instruction  given  in  behalf  of  plaintiff  was 
erroneous.  That  Instruction  la  In  the  words 
following:  **(}S)  The  court  Instructs  tiie  Jury 
that  the  carriage  and  horses  used  1^  the 
plaintiff  at  the  time  of  the  accident  belonged 
to  a  livery  stable  keeper;  and  If  they  fur- 
ther believe  from  the  evidence  that  the  driv- 
er of  the  carriage  was  an  employfi  of  the 
livery  stable  keeper,  and  that  the  plaintiff 
hired  said  carriage,  horses,  and  driver  from 
said  livery  stable  keep«,  and  exercised  no 
control  over  the  movements  of  said  carriage 
or  tbe  handling  of  said  horses,  except  to  give 
the  driver  his  destination,  tiien  the  Jury  are 
Instructed  tiiat  the  driver  was  not  the  serv- 
ant of  tbe  plaintiff,  and,  although  they  may 
find  from  the  evidence  that  the  plaintifTs 
said  Injury  was  contributed  to  by  the  negli- 


gence or  want  of  ordinary  care  of  said 
driver,  without  any  co-operation  on  the  part 
of  the  plaintiff,  yet  the  Jury  cannot  impute 
such  negligence  of  said  driver  to  the  plain- 
tiff; and  if  they  find  that  the  Injury  vas 
caused  both  by  the  negligence  of  defendant, 
as  explained  In  the  foregoli^  InBtructions. 
and  the  negligence  of  said  driver,  they  will 
yet  nevertheless  find  for  the  plaintiff."  Tbe 
objection  to  this  Instruction  is  twofold: 
First,  that  the  driver,  in  the  circumstaDces 
detailed  In  evidence,  was  the  servant  of,  and 
under  the  control  of,  plaintiff,  and  therefore 
the  driver's  negligence  was  plalntUTs  con- 
tributory negligence;  sec<md,  that  It  Ignores 
plaintiff's  own  personal  contributory  negli- 
gence In  failing  to  lock  out  for  his  own  saf^ 
tj.  In  permitting  the  driver  to  drive  Into  ob- 
Tlons  dai^cer. 

As  to  the  first  counsel  for  defendant  do 
not  insist  upon  ^e  doctrine  of  Ttaorogood  t. 
Bryan,  6S  Bngllsb  Common  Law  Repwts  rfi 
M.  O.  &  S.)  U4,  wherdn  It  was  ruled  *nfaat 
a  passenger  tqjion  the  vehicle  of  a  commoa 
carrier  who  stutalns  an  injury  wtaldi  Is  tlw 
result  of  the  concurrent  negligence  of  those 
In  charge  of  sucb  vehicle  and  third  persons 
Is  BO  identified  wltli  the  former  as  to  be 
chargeable  with  their  n^llgence  in  an  actiim 
against  tbe  latter,  and  therefore  only  entitled 
to  recover  damages  ftom  hla  former  carrier." 
The  doctrine  of  that  case  was  afterwards 
repudiated  by  the  Court  of  Appeal  In  Eng- 
land In  the  case  of  The  Bernlna,  12  L  B- 
Prob.  DlT.  (1887)  58,  and  other  cases,  and  by 
this  court  In  Becke  v.  Vy.  Ca,  102  Mo.  548  et 
seq.,  18  S.  W.  1053,  9  U  R.  A.  157,  In  whb» 
Brace,  O.  J.,  reviewed  all  the  filn^tsh  and 
American  decisions  on  this  point.  Tbe  ded- 
alon  In  Becke  v.  Ry.  Co.  has  been  repeatedly 
foUoved  by  this  court  Dickson  v.  By.  Co- 
104  Mo.  491.  16  S.  W.  381;  O'Ronrke  v.  Uo- 
dell  By.  Co..  143  Ma  352,  44  S.  W.  254.  And 
such  has*  bera  tbe  uniform  mllng  of  our 
courts  of  appeaL  Hunt  v.  Railroad,  14  31a 
App.  160;  Eeltel  v.  Railroad.  28  Bfo.  App- 
667;  Munger  t.  Sedalla.  66  Ho.  An>> 
Profit  V.  Ry.  Oo.,  91  Mo.  App.  869.  Tiu  dis- 
tinction claimed  between  the  Becke  Case  and 
this  is  tiiat  the  drlvw  in  tills  case  was  sob- 
Ject  to  the  orders  ct  plaintiff,  and  If  pliln- 
tlff  had  the  right  to  control  the  driver,  ami 
failed  to  exercise  It  be  is  responslbh  ivr  tbe 
driver's  act  It  is  well  that  we  determine  it 
the  outset  wliat  relation  plaintiff  and  tbe 
driver.  Oavanaugh.  bore  to  each  otlm. 
think  it  Is  pbiln  that  Dr.  Sluder  contracted 
with  Wilcox,  the  owner  of  tbe  Palace  Urery 
Stable,  to  transpcot  him  to  tiie  residence  9t 
his  patient  on  Westminster  avenne^  near 
Foriy-Fourtii  street  In  the  performance  of 
his  part  of  tbe  omtract  of  conveyance.  Wil- 
cox sent  his  carriage  and  driver.  The  csr^ 
rlage  and  horses  were  in  the  ctmtnd  of  Wil- 
cox, through  his  agent  and  driver,  all  tbe 
time  it  was  occupied  by  plaintiff— Just  as 
much  so  as  if  Wilcox  himself  had  driven  It— 
and  It  is  a  confusion  ot  legal  ^inelito  to 
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any  that  under  sacb  circamstancea  the  rela- 
tion of  master  and  servant  existed  between 
plaintiff  and  Wilcox,  or  that  of  principal  and 
agent.  Nor  was  such  relation  created  be- 
tween plaintiff  and  Cavanaugh,  Wilcox's 
driver.  The  evidence  shows  that  plaintiff  or- 
dered the  carriage  to  take  him  to  the  house 
on  Westminster,  and,  when  the  driver  came, 
simply  told  him  where  he  was  to  go,  and 
gave  no  other  directions,  and  assumed  no 
control  over  Cavanaugh  as  to  the  manage* 
ment  of  his  team,  or  the  route  he  was  to 
take.  This  identical  question  arose  in  Ran- 
dolph v.  O'Riordon,  165  Mass.  331,  29  N.  E. 
5S3,  and  the  Supreme  Court  of  that  state 
held  the  relation  of  master  and  servant  was 
not  created  by  a  mere  contract  like  this  for  a 
conveyance.  Said  the  court:  "Whether  the 
hack  and  driver  were  hired  at  a  public  stand 
or  of  a  private  person  could  make  no  differ- 
ence nor  whether  the  party  furnishing  them 
was  engaged  In  the  business  of  a  common 
carrier  of  passengers  or  not  ft  would  not 
do  to  say  that  one  who  buys  a  passage  from 
New  York  to  Liverpool  sustains  the  relation 
of  master  to  the  officers  and  crew  and  own- 
ers of  the  steamer  on  which  be  embarks. 
No  more  would  It  do  to  say  that  one  who 
buys  conveyance  for  his  own  person  or  his 
family  from  place  to  place  within  the  same 
city,  or  to  an  adjoining  city,  thereby  assumes 
the  relation  of  master  to  a  servant,  or  lia- 
bility for  his  acts  uncommanded  and  unin- 
terfered  with  by  him."  The  court  then  pro- 
ceeds to  show  that  Thorogood  v.  Bryan,  upon 
which  the  defendant  rested  In  that  case, 
stood  upon  "Indefensible  ground";  citing  Lit- 
tle T.  Hackett,  116  U.  S.  366-375,  6  Sup.  Ct. 
301,  29  L.  Ed.  652,  and  many  other  cases. 
In  Railroad  Company  v.  Stelnbrenner,  47  N. 
J.  Law,  161,  54  Am.  Rep.  126,  It  appeared 
that  plaintiff  hired  a  coach  and  horses,  with 
a  driver,  from  one  Merkins,  to  take  his  fam: 
lly  on  a  particular  Journey.  In  the  course 
of  the  jonm^.  In  crossing  a  railroad  track, 
the  coach  was  struck  by  a  passing  train,  and 
the  plaintiff  was  Injured.  In  his  action 
against  the  company  tat  damages,  It  was 
held  that  the  relation  of  master  and  serr- 
ant  did  not  exist  between  plaintiff  and  tiie 
driver,  and  that  the  negligence  of  the  drlrer 
co-operating  with  ttiat  of  the  persons  In 
charge  of  the  train  which  caused  the  acd- 
dent  was  not  imputable  to  the  plaintiff,  as 
contributory  negligence,  to  bar  bis  action; 
that  while  a  passenger  In  a  hired  coach 
might  by  words  or  conduct  at  the  time  so 
encourage  a  special  act  of  rashness  or  care- 
less driving  as  to  commit  an  act  of  n^U- 
gence  which  would  bar  a  recoTcry.  In  order 
to  Impute  contributory  negligence  to  the  pas- 
senger It  must  arise  from  bis  own  conduct, 
and  the  negligence  of  the  driver  alone,  with- 
out some  co-opmting  negligence  on  his  part, 
could  not  be  Imputed  to  the  passenger  in 
virtue  of  the  simple  act  of  hiring.  Such  is 
the  settled  doctrine  In  Bto^and.  In  Qnar- 
man  v.  Burnett;  6  M.  &  W.  490,  the  defend- 


ants were  the  owners  of  a  carriage,  and  were 
accustomed  to  hire  horses  and  a  coachman 
of  a  Job  mistress  for  a  day  or  a  drive,  for 
which  the  Job  mistress  charged  and  received 
a  certain  sum.    The  defendants  generally 
had  the  same  horses,  and  always  the  same 
coachman.    As  a  gratuity  they  gave  the 
coachman  two  shillings  for  each  drive,  and 
provided  him  a  livery  hat  and  coat    He  had 
driven  the  defendants  one  day,  and  on  his  re 
turn,  after  the  defendants  had  alighted,  the 
coachman  left  the  horses  and  carriage  un- 
attended.   The  horses  ran   off,  and  ran 
against  the  plaintiff's  chaise,  threw  him  out, 
and  Injured  blm  and  damaged  the  chaise. 
I  Plaintiff  sued  the  owners  of  the  carriage, 
i  but  it  was  held  the  driver  was  not  the  serv- 
i  ant  of  the  owners  of  the  carriage,  but  of  the 
I  Job  mistress,  who  alone  was  liable  for  his 
I  negligence.   Without  citing  further  authorl- 
1  ties,  we  think  the  instruction  was  correct 
I  in  advising  the  Jury  that  the  driver  in  this 
case  was  not  the  servant  of  Dr.  Sluder,  so 
as  to  make  the  latter  guilty  of  the  driver's 
contributory  negligence,  If  any. 

We  have  examined  with  care  the  long  list 
of  cases  cited  by  defendant  to  sustain  its 
1  proposition  that  the  demurrer  to  the  evl- 
!  dence  should  have  been  sustained  on  the 
I  ground  that,  while  the  driver's  negligence  is 
not  Imputable  to  plaintiff,  yet  the  plaintiff 
I  was  guilty  of  negligence  In  permitting  the 
I  driver  to  go  upon  the  track  In  the  face  of 
obvious  danger.  Without  reviewing  each  of 
these  cases  it  must  suffice  to  say  that  each 
of  them  contains  some  element  of  express 
sanction  by  the  Injured  party  of  the  driver's 
negligent  conduct,  or  some  circumstance 
I  showing  tbe*plaintlff  was  in  a  position  to 
see  or  know  the  danger  to  himself  or  herself, 
and  made  no  effort  to  protect  herself.  In 
almost  every  one  of  them  the  plaintiff  was 
driving  In  an  open  vehicle  with  the  driver 
in  broad  daylight,  and  in  nearly  all  of  them 
the  accident  occurred  at  steam  railroad  cross- 
ings, known  to  the  plaintiff  to  be  notorious- 
ly dangerous.  In  no  one  of  them'  are  the 
facts  such  as  appear  In  this  case.  Dr.  Slnder 
was  riding  in  a  close  carriage  on  a  dark 
winter  night.  There  was  no  evidence  that 
the  driver  was  a  negligent  or  reckless  driver, 
and  that  such  a  fact  was  known  to  Dr. 
Sluder.  On  the  contrary,  the  evidence  was 
that  the  driver  was  proceeding  In  a  slow 
trot  until  he  was  about  to  cross  Boyle  ave- 
nue, when  he  checked  Us  team,  and  the  first 
knowledge  Dr.  Sluder  had  that  they  had 
reached  the  railroad  crossing  was  the  click 
of  the  tires  on  the  rails,  and  then,  looking 
through  the  carriage  window  to  the  north, 
he  discovered  a  car  rapidly  bearing  down  on 
bis  carriage,  and  not  over  00  feet  distant. 
Almost  Instantly  It  struck  the  carriage  and 
Inflicted  his  Injuries.  To  say  that  he  was 
guilty  of  co-operating  negligence  In  sanction- 
ing the  want  of  care  of  the  driver.  If,  con- 
sidering the  darkness  of  the  night,  the  failure 
of  the  servants  of  the  company  to  sound  the 
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song  or  ring  tb«  bell,  ftaff  tbe  very  Indifferent 
light  on  tbe  car,  he  was  negligent,  would  be 
to  disregard  all  the  reasons  niton  which  the 
role  that  tbe  negligence  of  the  driver  Is  not 
to  be  Imputed  to  the  passenger  Is  based.  The 
facts  of  this  case  do  not  bring  It  within  *the 
reasoning  of  any  of  the  cases  which  are  cited 
as  exceptions  to  the  rule  itself.  Plaintiff 
was  not  outside,  with  the  driver,  where  he 
could  see  and  advise  the  driver  as  to  the 
crossing.  He  was  not  situated  so  that  he 
conld  have  Jumped  out  of  the  carriage  after 
discovering  his  peril  on  the  approach  of  the 
car.  From  the  inside  of  tbe  close  carriage 
he  could  not  even  have  communicated  with 
the  driver,  and  directed  him  to  stop  or  to 
rush  his  team  after  he  saw  the  car,  or,  by 
the  exercise  oC  ordinary  care  under  the 
conditions  then  confronting  him,  could  have 
seen  it,  In  time  to  have  averted  his  Injury. 
Lake  Shore  Ga  v.  Boyts  (Ind.  App.)  45  N.  B. 
812;  BrlckeU  t.  K.  E.,  120  N.  Y.  291.  24  N.  B. 
449,  17  Am.  St.  Hep.  648.  We  find  no  evi- 
dence of  negligence  on  the  part  of  the  plain- 
tiff which  would  have  Justified  an  Instruc- 
tion driving  him  to  a  nonsuit 

As  to  the  Instruction  8,  It  was  dealing 
with  one  question,  to  wit,  whether  the  neg- 
ligence of  the  driver  was  imputable  to  plain- 
tiff, and  It  was  not  erroneous;  nor  was  there 
any  error  In  refusing  defendant's  Instructions 
which  made  plaintiff  responsible  for  the  driv- 
er's negligence.  There  was  no  evidence 
even  tending  to  show  any  contributory  neg- 
ligence on  the  part  of  the  plaintiff,  and 
hence  It  was  not  error  to  decline  to  tender 
that  Issue  to  the  Jury  In  any  other  way  than 
to  advise  them  he  was  not  to  be  charged  with 
any  negligence  of  the  driver,  In  view  of  the 
facts  developed  on  the  trial.  Bast  Tenn.  B, 
B.  V.  Markens,  88  Qa.  62, 13  B.  B.  855, 14  L. 
B.  A.  281. 

8.  Tbe  point  is  also  made  that  the  court 
erred  In  permitting  plaintiff  to  testify  to  hla 
earnings  for  the  corresponding  months  of  the 
previous  year.  The  evidence  on  this  point  la 
as  follows:  "Q.  What  were  you  earning  at 
that  time,  doctor?  I  was  earning  for  the 
month  of  December,  I  think,  about  $2,000 
to  the  month.  For  the  months  correspond- 
ing of  the  previous  year  to  the  time  I  was 
disabled,  I  earned  $3,500."  To  this  counsel 
for  defendant  objected.  "The  Court:  Walt 
a  minute,  doctor.  Yon  have  answered  the 
question?  Aqb.  There  Is  no  way  except  by 
comparing  with  previous  Umee.  Question. 
Was  that  an  average  month?  (Objection. 
No  ground  stated.)  The  Oourt:  He  can  an- 
swer. (Exception  saved.)  That  was  the 
best  month  of  the  year.  December,  Janu- 
ary, and  February  always  are."  It  will  be 
observed  no  objection  was  made  when  fbe 
questlm  which  elicited  the  answer  was  ask- 
ed. No  motion  was  made  to  strike  It  out 
The  only  exception  saved  was  to  the  ques- 
tlMi.  "Was  that  an  average  month?"  The 
evidence  bad  previously  shown  that  the  doc- 
tor  was  incapacitated  to  practice  his  profes- 


sion IIH  weeks,  ai^  we  bare  heaxd  no  rea- 
son stated  why  It  was  not  competmt  for  tbe 
physician  himself  to  testify  what  his  actual 
monthly  practice  averaged  him.  It  was  not 
guraswork,  but  actual  knowledge,  to  wUcb 
he  was  testifying.  It  was  not  remote,  bnt 
the  value  of  his  profession  to  him  for  the  im- 
mediate months  during  which  he  was  dis- 
abled, and  we  agree  with  him  that  the  best 
evidence  was  the  actual  earnings  of  tbe 
month  in  which  he  was  Injured. 

4.  As  to  his  testimony  as  to  tbe  rate  of 
speed  at  which  the  car  was  running,  he  was 
competent  to  testify  to  what  be  saw,  not  as 
an  expert  His  Judgment  may,  under  the 
circumstances,  have  been  of  little  weight; 
but  the  objection  to  It  went  to  its  weight, 
and  not  Its  competency.  At  all  events,  in 
view  of  the  actual  physical  tacts  not  con- 
troverted by  defendant  Its  admission  Is  no 
ground  for  a  reversal  of  tbe  Judgment  He 
had  testified  he  was  familiar  with  the  speed 
of  trains  running  20  or  25  mllea  an  hour, 
and  that  In  his  Judgment  It  was  running 
tibout  that  fast 

We  have  considered  all  the  propositions 
advanced  for  a  reversal  of  the  Judgment, 
and.  In  our  opinion,  there  was  no  reversible 
error  committed  tm  the  trial,  and  tbe  Judg^ 
meat  Is  affirmed. 

BBACB,  a  X.  and  BURGBSS,  YALU- 
ANT,  FOX,  and  LAMM,  JJ.,  concur. 

MABSHALL,  J.  I  am  unable  to  concur 
In  all  that  Is  said  In  the  majority  opinion  in 
this  case,  and  feel  that  It  Is  my  duty  to  ex- 
press my  reasons  therefor,  not  with  any  idea 
that  It  will  do  any  particular  good  at  this 
time,  but  for  the  purpose  of  placing  myself 
on  record  with  respect  to  the  main  question 
discussed  and  decided  In  this  cause.  There 
are  many  principles  of  law  stated  in  tbe  ma- 
jority opinion  with  which  i  fully  concur,  and. 
for  tbe  purpose  of  clearly  defining  my  atti- 
tude in  this  case,  I  de«n  it  best  at  the  outt^et 
to  state  wherein  I  concor  and  wherein  I  dis- 
sent 

The  following  principles  of  law  have  pass- 
ed into  axioms,  and  I  wish  distlncUy  to  be 
understood  as  fully  agreeing  to  them.  Tbey 
are  as  follows:  First  I  agree  that  the  cbar* 
ter  of  St.  Louis  has  all  tbe  effect  of  a  legis- 
lative charter.  Second.  I  agree  that  under 
the  charter  of  St  Loois  that  city  has  the 
power  to  control  tbe  use  of  its  streets,  to 
abate  nuisances,  to  regulate  the  running  or 
speed  of  railroads  inside  of  the  corporate 
limits,  and,  under  the  general  welfare  clause, 
to  pass  such  ordinances,  not  inconsistent 
with  the  provisions  of  tile  charter  or  tbe 
laws  of  the  state,  as  may  be  expedl^t  In 
maintaining  the  peace,  good  government 
health,  and  welfare  of  the  dty,  **and  to  en- 
force the  same  by  fines  and  penalties,  not  ex- 
ceeding $500.00,  and  by  forfeitures  not  ex- 
ceedbig  $1,000.00."  Thlxd.  I  agree  that  tbe 
city  qannot  appn^ilate  tSie  streets  to  soy 
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OM  that  will  pnctlcall7  deprlre  the  public 
of  tbe  use  of  tbe  streets.  Fourtli.  I  agree 
that  the  state  may  Iswfullr  delegate  a  por- 
tion of  Its  poUce  power  to  tbe  dty,  and  the 
clt7  ma7  exercise  tbat  power  within  Its  cor- 
porate limits.  Fifth.  I  agree  tbat  the  clt7 
ordinance  nnder  dlscnsaion  In  this  case  (be- 
ing section  1700  of  the  municipal  code  of  St. 
Louis,  commonly  known  as  tbe  "Vigilant 
Watch  Ordinance")  la  a  Talld  police  regula- 
tion, and  wltbtn  the  power  of  the  dty  to  en- 
act, and,  as  snch,  Is  binding  upon  all  IndlTld- 
nals  and  corporations  using  tbe  streets,  and 
needs  no  acc^^tance  by  any  such  persons  or 
corporations  to  make  It  binding  as  a  police 
regulation.  Sixth.  I  agree  that  tbe  city  can- 
not contract  away  its  police  power,  or  bind 
Itself  by  contract  not  to  exercise  It  Sev- 
enth. I  admit  that  there  is  an  Irreconcilable 
conflict  between  the  case  of  Earle  t.  Rail- 
road, Rt  Uo.  476,  and  the  cases  following  it, 
and  the  case  of  Fath  t.  Railroad.  100  Mo. 
046.  16  8.  W.  013,  IS  li.  R.  A.  74.  and  tbe 
caMB  following  It,  and  tbat  for  some  nn- 
explalnabto  reason  these  two  lines  of  cases 
have  been  running  along  through  the  Reports 
wben  they  could  not  be  reconciled,  and  when 
they  both  depend  upon  the  same  principles 
of  law,  and  cannot  logically  be  distinguished 
or  differentiated.  But  I  do  Dot  think  any  of 
these  matters  are  at  all  decisive  of  the  onea- 
tlon  Involved  In  this  case. 

On  the  other  band,  I  deny:  First  That 
the  Legislature  of  the  state  could  constita- 
tionally  delegate  to  the  dty  power  to  enact  a 
law  tbat  would  create  a  right  of  civil  action 
between  dtbena  Inter  sese.  Second.  I  deny 
that  the  power  conferred  by  the  charter  of 
St.  Louis  upon  the  dty  to  regulate  tbe  use 
of  Its  streets,  to  abate  nuisances,  to  regulate 
the  q>eed  of  railroads,  or  the  general  wel- 
fare clause,  confers  upon  the  city  the  rlgbt 
to  create  soiBh  a  dvll  cause  of  action  between 
dtlaena  inter  aeae.  Third.  I  deny  that  such 
a  right  of  actliHi  between  dtlzena  Inter  sese 
can  arise  out  of  a  mere  police  regulation. 
Fourth.  I  deny  tbat  even  If  such  a  power  is 
conferred  by  tbe  charter  of  St  Louts,  or  if 
such  power  can  arise  out  of  a  mere  police 
regulation,  tbe  dty  of  St  Louis  has  even  at- 
tempted to  exercise  such  a  power.  On  the 
contrary,  I  aasert  that  no  such  a  law  has 
been  enacted  by  the  dty,  and  that  no  inten- 
ticm  BO  to  do  can  be  properly  gleaned  from 
tbe  vigilant  watch  ordinance,  or  firom  any 
other  ordinance  that  tbe  d^  has  enacted. 
Fifth.  I  deny  that  the  discussion  of  the  ques- 
tion here  Involved  was  unnecessary  to  the 
dedaion  of  the  case  of  Fath  v.  Railroad,  ICS 
Ho.  64B,  16  S.  W.  913,  13  L.  R.  A.  74,  and 
anert  that.  If  such  discussion  was  unnecea- 
aarj  to  the  dedslon  of  that  case,  It  is  llke- 
wlae  unnecessary  to  the  dedslon  of  the  case 
at  bar,  for  the  two  cases  are  identical  In 
ttaU  respect  Sixth.  I  deny  tbat  the  vigilant 
watch  ordinance  la  simply  declaratory  of  the 
common  law,  and  aasert  that;  If  tt  la,  it  adds 
nothing  to  the  common  law.  and,  moreovsr, 


assert  that  it  Is  not  in  the  power  of  tbe  dty 
to  pass  an  ordinance  that  Is  stmpiy  declara- 
tory of  the  common  law.  Seventh.  I  deny 
that  the  cases  from  other  Jurisdictions  cited 
in  tbe  majority  opinion  herein,  and  in  Jack- 
son V.  Railroad.  1B7  Mo.  G21,  58  S.  W.  32,  80 
Am.  St.  Rep.  VSO,  can  be  properly  consider- 
ed authority  or  precedent  for  the  decision  of 
this  case,  because  tbe  laws  In  such  other  Ju- 
risdictions either  e^ressly  permit  the  del- 
egation by  the  state  of  legUlatlve  powers  to 
a  dty,  or  the  state  statutes  expressly  give 
the  right  of  action  to  dtlzens  Inter  sese,  aris- 
ing out  of  a  violation  of  a  municipal  police 
regulation,  or  else  such  cases  were  not  care- 
fully considered,  and  are  Inaccurate,  illogical, 
and  unscientific.  Moreover,  I  assert  that  tin- 
der the  Constitution  and  laws  of  this  state 
and  the  dedstons  of  this  court  the  power 
to  make  a  law  that  will  afford  a  rl^t  ot  dvll 
action  between  dtlzens  inter  sese  cannot  be 
delegated  to  a  munidpallty. 

These  general  principles,  and  this  separa- 
tion of  those  things  in  tbe  majority  opinion 
which  I  agree  to  and  which  I  dissent  from, 
reduce  the  discussion  of  this  case  to  a  nar- 
row compass.  The  discussion  naturally  di- 
vides Itself  Into  three  i^nclpal  considera- 
tions, to  wit:  First  Can  tbe  Legislature  del- 
egate to  a  dty  the  power  to  enact  a  law  that 
will  afFord  the  basis  of  a  dvll  action  between 
dtlzens  Intor  sese?  Second.  Can  such  a  right 
of  action  arise  out  of  a  mere  police  regula- 
tion? And  subsidiary  to  this  Inquiry,  can 
there  be  any  logical,  reasonable,  and  sdentlflc 
distinction  made  between  the  violation  of  tbe 
vigilant  watch  ordinance,  and  a  violation  of 
the  ordinance  requiring  dtlzens  to  remove  Ice 
from  the  sidewalk  in  front  of  their  property, 
or  a  violation  of  any  other  police  regulation? 
Third.  If  the  dty  of  St  Louis  has  such  a  pow- 
er under  Its  charter,  has  It  enacted  any  such 
law,  or  has  it  simply  enacted  police  regula- 
tions, end  prescribed  penalties  for  the  viola- 
tion thereof,  and  are  such  penalties  the  sole 
remedy  afforded  by  such  regulations,  and 
have  the  courts  the  right  to  punish  the  of- 
fender In  any  other  manner  than  Is  prescrib- 
ed by  such  regulations? 

1.  Can  the  Legislature  delegate  to  a  city 
the  power  to  enact  a  law  that  will  afford  the 
basis  of  a  civil  action  between  citizens  Inter 
sese?  Section  1  of  article  4  of  the  Constitu- 
tion prescribes  that  "the  legislative  power, 
subject  to  the  limitations  herein  contained, 
shall  be  vested  In  a  Senate  and  House  of 
Representatives,  to  be  styled,  The  General 
Assembly  of  tbe  State  of  MlssourL' "  This 
court  In  Opinion  of  Supreme  Court  Judges  on 
Townshia  Organization  Law.  SS  Mo.  208, 
said:  "If  la  admitted,  I  think,  by  all,  that 
this  power  to  legislate  and  enact  laws  cannot 
be  delegated  by  the  General  Assembly  to  any 
other  body,  or,  in  other  words,  there  can  be 
no  statute  or  law  passed  without  tbe  will  of 
the  General  Assembly  of  the  state,  expressed 
In  the  legal  form."  In  State  ex  rel.  v.  'Wil- 
cox, 4fi  Mo.,  loc.  dt  461,  this  court  said:  *'It 
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Is  nndonbtedly  true  tiiatt  under  our  form  of 
government;  lavs  must  be  macted  hy  the 
legislatlTe  bodies  to  whlcb  the  legtslatlve 
power  Is  committed  b7  tiie  Constitution.  Xhe 
legislators  cannot  direst  tbems^ves  of  the 
respondblUt;  of  aiacting  laws  by  a  reference 
of  the  qaestlon  of  their  passage  to  their  con- 
stituents." American  &  English  Enc.  of  Law 
(2d  Ed.)  Tol  6,  p.  lOao,  lays  down  the  doc- 
trine as  follows:  'To  the  legislative  depart- 
ment of  govemment  Is  confided  the  auth<«<- 
Ity,  under  the  Constltntlon  or  frame  of  gov- 
ernment, to  make,  alter,  or  repeal  laws. 
*  *  *  It  Is  a  doctrine  frequently  reiterated 
by  the  courts  that  the  functloiu  of  the  Leg- 
islature must  be  exercised  by  It  alone,  and 
cannot  be  delegated."  The  same  author  says: 
"The  term  ieglslatlve  power*  means  the  pow- 
er or  authority^  under  the  Constitution  or 
frame  of  government,  to  mak^  alter,  or  re- 
peal laws."  18  Am.  &  Eng.  Bnc.  of  Law 
C2d  Ed.)  p.  822.  "The  legislative  power  Is  de- 
fined as  that  of  one  of  the  three  great  depart- 
ments Into  which  the  powers  of  government 
are  distributed — ^legislative,  executive  and 
Judicial — which  Is  concerned  with  enacting 
or  establishing,  and  incidentally  with  repeal- 
ing, laws."  State  v.  Hyde,  121  lad.  26.  22 
N.  E.  644;  Evansvllle  t.  State,  118  Ind.  441, 
21  K.  E.  267,  4  U  B.  A.  93.  This  doctrine  la 
■o  axiomatic  in  the  law  of  this  state  that  fui^ 
ther  citation  of  authority  is  unnecessary. 
Section  4101,  c.  45,  Bev.  St  1888,  prescribes 
that  "the  common  law  of  England,  and  all 
statutes  and  acts  of  Parliament  made  prior 
to  the  fourth  year  of  the  reign  of  James  I, 
and  which  are  of  a  general  nature,  not  local 
to  that  kingdom,  which  ccHumon  law  and 
statutes  are  not  repugnant  to  or  Inconsistent 
with  the  Constltntlon  of  the  United  States, 
the  Constitution  of  this  state,  or  the  statute 
laws  In  force,  for  the  time  being,  shall  be 
the  rule  of  action  and  decision  In  this  state, 
any  law,  custom  or  iisage  to  the  contrary  not- 
withstanding." BlackEtone  defines  law  to  be 
"a  rule  of  civil  conduct  prescribed  by  the 
supreme  power  In  a  state,  commanding  what 
is  right  and  prohibiting  what  Is  wrong,"  1 
Chltty's  Blackstone,  p.  29.  In  Badgley  v.  St. 
Louis,  149  Mo.  122,  CO  S.  W.  817.  this  court 
bad  before  it  the  validity  of  the  section  of 
the  charter  of  St  Louis  which  provides  that 
whenever  the  city  shall  be  liable  In  an  action 
for  damages,  by  reason  of  the  unauthorized 
and  wrongful  acts,  or  of  the  negligence,  care- 
lessness, and  unsklllfulness  of  any  person  or 
corporation,  and  such  person  or  corporation 
shall  be  liable  to  an  action  on  the  same  ac- 
count by  the  party  injured,  such  person  shall 
be  Joined  in  the  suit  against  thff  city  for 
damages,  and  no  Judgment  shall  be  rendered 
against  the  dty  unless  Judgment  Is  also  ren- 
dered against  snch  person.  It  was  noted  in 
the  case  that  said  provision  of  the  charter 
was  not  In  conflict  with  any  express  statute 
of  the  state.  Yet  it  was  held  that  the  provi- 
sion of  the  charter  was  imconstltutional,  be- 
cause it  prescribed  a  diflCerent  rule  of  dvU 


action  In  the  city  of  St  Louis  from  that 
which  obtains  in  any  other  part  of  the  state. 
In  St  Louis  V.  Howard,  118  Ma  41.  24  S. 
W.  770,  41  Am.  St  Bep.  630,  the  validity  of 
the  provision  of  the  city  charter  which  pro- 
hibited the  establishment  or  operation  of  any 
stone  qu^y,  brickkiln,  soap  factory,  slangh- 
terhouse,  bone  or  rendering  factory  within 
the  distance  of  800  feet  of  any  dwdUng 
house  built  or  Inhabited  before  such  open- 
ing, location,  or  erection,  without  the  cod- 
sent,  in  writlni^  of  the  owner  and  occupant 
or  occupants  of  every  such  house,  was  in- 
volved. And  It  was  held  that  the  provhsion 
as  to  the  consent  of  the  owner  or  occupant 
of  such  house  was  an  unconstitutional  dele- 
gation of  power  to  the  people.  In  St.  Louis 
V.  Bussell,  116  Mo.  218^  22  S.  W.  470^  20  L. 
B.  A.  721,  the  dty  ordinance  prohibiting  the 
erection  of  a  livery  stable  on  any  block  with- 
out the  ccmsent  of  the  owners  of  one-half  ct 
the  ground  In  such  block  was  hdd  to  be  an 
unccmsUtutional  delegation  of  legislative  im>w- 
er. 

There  are  two  kinds  of  powers  which  may 
be  conferred  upon  a  municipality.  The  flist 
is  commonly  called  a  "legislative  power,"  and 
the  second  a  "police  power."  The  term  "1^- 
Islative  power,"  as  so  iu>plied  to  a  city,  bow- 
ever,  means  only  the  power  to  pass  rules  and 
regulations  for  the  government  of  the  mnnle- 
^allty,  the  conduct  of  Its  offlcws,  and  the 
conduct  of  the  citizens  with  respect  to  the 
munldpaUty.  In  no  sense  does  the  term 
"legislative  power,"  when  used  In  reference 
to  a  municipality,  mean  the  right  to  enact  a 
law  that  will  be  the  rule  of  dvil  action  be- 
tween citizens  inter  sese.  The  power  to  reg- 
ulate the  actions  of  citizens  between  each 
other,  that  may  be  exercised  by  the  munid- 
pality,  arises  entlrdy  out  of  the  police  pow- 
er, and  a  right  of  dvU  action  cannot  arise 
ont  of  a  mere  police  regulation.  Thua  the 
power  of  St  Louis,  under  its  charter,  to  regu- 
late the  use  of  its  streets,  to  abate  nuisances, 
to  regulate  the  running  and  speed  of  railroad 
cars  or  other  vehicles,  or  to  pass  ordinances 
for  the  peace,  good  health,  and  wdfare  of  the 
dty.  is  a  mere  police  power;  and  paragraph 
14  of  section  26  of  article  S  of  the  dty  char- 
ter gives  the  city  only  the  power  to  enforce 
such  regulations  by  fines  and  penalties  not 
exceeding  fSOO,  and  by  forfdtures  not  ex- 
ceeding fl,000,  and  nowhere  confers  or  at- 
tempts to  confer  upon  the  dty  the  right  to 
enact  a  law  that  will  afford  the  basis  of  a 
dvil  action  between  citizens  Inter  sese  for 
the  violation  of  such  regulations.  Thus  It  is 
obvious  that^  under  the  Constitution  and 
laws  of  this  state.  It  Is  beyond  the  power  of 
the  Legislature  to  delegate  to  a  city  the  pow- 
er to  create  such  a  right  of  dvil  action,  and 
it  was  clearly  beyond  the  power  of  the  board 
of  freeholders  who  framed  the  charter  of 
St  Louis  to  confer  such  a  power  upon  the 
mimidpal  assembly,  I  deem  further  dis- 
cussion of  this  branch  of  the  case  unnecea- 
sary. 
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2.  Can  such  a  right  of  action  arise  ont  of  a 
mere  police  regulation?  And  subsidiary  to 
this  inquiry,  can  there  be  any  logical,  reason- 
able, and  scientific  distinction  made  between 
a  violation  of  the  vigilant  watch  ordinance 
and  a  violation  of  the  ordinance  reqniring 
citizens  to  remove  Ice  from  the  sidewalk  in 
front  of  their  property,  or  a  violation  of  any 
other  police  regulation?  Tledeman,  In  his  ex- 
cellent work  on  State  &  Federal  control  of 
Persons  Sc  Property,  vol,  1,  J  1,  says,  "The 
private  rights  of  the  Individual,  apart  from  8 
few  statutory  rights,  wbicli,  when  compared 
with  the  whole  body  of  private  rights,  are 
inslgniflcaat  in  number,  do  not  rest  upon  the 
mandate  of  municipal  law  as  a  source." 
Blackatone  defines  the  police  power  to  be 
"the  due  regulation  and  domestic  order  of 
the  kingdom,  whereby  the  inhabitants  of  a 
state,  like  members  of  a  well-governed  fam- 
ily, are  bound  to  conform  their  general  be- 
havldt  to  the  rules  of  i»opriety,  good  neigh- 
borhood, and  good  manners,  and  to  be  decent^ 
industrious,  and  iuoSenaive  In  their  respective 
stations."  4  Blackstone,  Com.  162.  Tiede- 
man  sums  op  the  power  as  follows:  "It  Is 
to  be  observed,  therefore,  that  the  police 
power  of  the  government,  as  understood  in 
the  constitutional  law  of  the  United  States, 
la  simply  the  power  of  the  government  to  es- 
tablish provisions  for  the  enforcement  of  the 
common  as  well  as  civil  law  maxim,  *Sic 
utere  tno  nt  alienum  non  laedas.*"  Tiede- 
man  on  State,  etc.  Control,  p.  4. 

Tlie  controlling  and  underlying  prlncU>le 
governing  all  police  r^ulatlon  is  that,  In  all 
organised  society,  certain  natural  rights  must 
be  modified  or  abridged  so  that  there  may 
not  be  a  conflict  between  citizens  in  their  in- 
tercoutse  wiUi  each  other.  Inasmuch  as  no 
dtlE^  can  cranpel  any  other  citizen  to  fore- 
go the  exerdae  of  his  natural  rights,  the  pow- 
er Is  held  to  exist  in  the  government  to  pre- 
scilbe  such  regulations  as  will  prevent  such 
conflicts;  and  such  police  legnlatlona  con- 
template a  penalty  tor  the  violation  thereof, 
and  are  almost  nnlTersally  accompanied  with 
such  penalties.  Police  regulations  are  rules 
wMcb  the  govenunttit  prescribes  for  the 
ooDdnct  of  the  citizens,  and  the  dtlsw  Is  an- 
swerable to  the  government  for  the  viola- 
tion tbereof.  This  power  is  very  different 
from  a  legislative  power.  Under  the  lattev 
Is  embraced  all  the  power  of  the  state  to 
prescribe  rights  and  duties  of  citizens  Inter 
sese,  and  to  afford  remedies  to  the  citizens 
for  all  violations  of  such  laws  by  any  other 
citizen.  Under  the  Constltotlon  of  tlUs  state, 
all  legislative  power  Is  vested  in  the  General 
Assembly,  and  cannot  be  by  It  delegated  to 
a  municipality.  Because  of  the  recognized 
distinction  between  a  mere  police  regulation 
and  a  legislative  power,  It  Is  held  almost  uni- 
versally that  the  former  can  be  delegated, 
while  the  latter  cannot.  The  legislative 
powers  conferred  upon  municipalities  In  this 
state  ate  limited  to  tbe  right  of  the  mn- 
nte^wUtT  to  enact  rules  for  the  government 


of  the  city,  its  officers,  and  of  the  citizens 
with  respect  to  the  government  Regula- 
tions concerning  the  use  of  streets;  the  erec- 
tion of  buildings;  the  licensing  and  carrying 
on  of  various  kinds  of  business;  the  abating 
of  nuisances;  the  opening  and  operating  of 
stone  Quarries,  slaughterhouses,  soap  fac- 
tories, vitriol  factories,  etc.;  the  establish- 
ment of  a  system  of  weights  and  measures; 
tbe  manufacturing  and  sale  of  articles  of 
food;  prohibiting  the  running  of  animals  at 
laige;  regulating  the  speed  of  vehicles,  and 
requiring  the  establishment  of  signals  there- 
for; prohibiting  the  construction  of  wooden 
buildings;  prescribing  precautions  against 
fire;  providing  for  the  peace,  good  govern- 
ment, health,  and  welfare  of  the  city  and 
the  citizens  thereof — are  mere  police  regula- 
tions, and  the  power  to  enact  the  same  is 
usually  conferred  upon  municipalities.  But 
it  was  never  contemplated  that  a  violation 
of  any  such  regulations  should  afford  a 
right  of  a  dvil  action  by  one  person  against 
another.  On  the  contrary,  It  was  not  only 
contemplated,  but  Is  expressly  provided,  in 
nearly  every  instance,  that  the  power  con- 
ferred In  this  respect  upon  a  municipality, 
can  be  enforced  only  by  a  fine  or  forfeiture. 

In  Norton  v.  St.  Louis,  97  Mo.  537,  11  8. 
W.  242,  this  court  held  that  the  ordinance 
of  the  dty  of  St.  Louis  which  required  tbe 
owner  of  the  abutting  property  to  remove  Ice 
from  the  sidewalk  in  front  thereof  was  a 
mere  police  regulation,  and  that  a  violation 
thereof  afforded  no  basis  for  a  dvll  action 
by  the  person  Injured  against  tbe  abutting 
owner.  But  in  Jackson  v.  Railroad,  157  Mo., 
loc.  dt  637,  S8  S.  W.  32.  80  Am.  St  Rep. 
650,  a  distinction  was  drawn  between  a  po- 
lice regulation  requiring  such  abutting  own* 
er  to  remove  ice  from  the  sidewalk,  and  a 
police  regulation  regulating  tbe  speed  of 
railroad  trains  within  the  corporate  limits. 
And  it  was  there  said  that  the  distinction 
consisted  in  this:  that  It  is  tbe  duty  of  the 
dty  to  keep  Its  sidewalks  reasonably  safe 
for  travelers,  and  that  It  Is  responsible  in 
damages  toe  failure  so  to  do,  and  that  tbe 
city  bad  no  power  to  shift  this  responsibil- 
ity upon  an  abutting  owner  without  his  con- 
sent, "because  in  no  sense  a  police  regula- 
tion," while  the  reflation  of  speed  ot  trains 
within  the  corporate  limits  of  the  dty  Is  a 
police  regulation.  In  other  words,  the  dis- 
tinction was  stated  to  be  that,  where  the 
duties  enjoined  are  due  to  ttie  munldpajlty 
or  public  at  large,  a  violation  of  the  police 
regulation  affords  no  foundation  for  sacb  a 
civil  action,  but  tiiat  where  tbe  police  reg' 
ulation  is  Intended  4o  regulate  the  action  or 
conduct  of  persons,  citizens,  or  corporations 
among  themselves,  a  violation  thereof  will 
afford  a  basis  for  such  an  action.  I  do  not 
think  such  a  distinction  can  logically  or  sclen- 
tlflcally  be  drawn.  Both  such  regulations 
arise  out  of  the  police  power  of  the  city. 
Tbe  power  of  the  dty  to  compel  a  property 
owner  ta  remove  Ice  from  tbe  sidewalk  in 
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{root  of  Us  property  detlvM  Iti  force  solely 
from  tbe  police  power  tbe  <dty.  So  the 
power  to  regulate  Qie  action  and  conduct  of 
citizens  Inter  sese,  so  that  each  may  have 
propa  regard  for  tlw  rights  of  the  othw, 
arises  solely  ^m  the  police  power  of  tbe 
dty.  The  principle  upon  which  the  UabiUty 
of  a  dty  Car  failure  to  remove  snow  and  Ice 
from  sidewalks  rests  Is  that  the  snow  and 
ice  constttnto  a  nuisance,  and  that  It  is  the 
duty  of  the  city  to  remove  nnlaances  from  Its 
streets.  The  principle  upon  which  speed 
ordinances  or  vigilant  watch  ordinance  rests 
Is  that  trains  that  are  run  at  a  liigh  rate 
of  speed  or  without  proper  care  amount  to  a 
nuisance  on  tbe  street  The  duty  to  prevent 
or  remove  soch  nuisances  rests  upon  the  dty. 
The  duty  can  no  more  be  evaded  or  shifted 
in  the  one  case  than  in  tbe  other.  Under 
its  police  power  the  dty  can  require  the 
abutting  owner  to  remove  the  enow  and  ice 
from  the  sidewalk,  and  can  prevent  the  rail- 
road from  running  Its  trains  In  siuh  man- 
na  as  to  be  a  nuisance.  Bnt  tbe  power  of 
the  dty  to  punish  a  violation  of  such  regula- 
tions Is  limited  both  Iv  the  general  law  and 
by  the  charter  of  the  dty  to  a  fine  or  penalty 
or  a  forfeiture. 

It  is  worthy  of  note  In  this  connection  ttiat 
the  distinction  made  in  the  Jackson  Oase, 
supra,  t)etween  tiie  liability  of  one  person  to 
another  for  the  violation  of  tiie  ordinance 
reqnlrlng  the  one  to  remove  ice  from  the 
sidewalk,  and  the  violation  of  the  q)eed  «- 
dinances  of  tbe  dty,  is  said  to  exist  only 
as  to  such  instances  of  munldpal  police  reg- 
ulation. In  none  of  tbe  other  respects  where- 
in a  city  Is  authorized  to  enact  police  reg- 
ulations is  such  a  distinction  made.  The 
same  section  of  the  charter  which  confers 
upon  the  dty  the  right  to  z^ulate  the  use 
of  its  streets  confers  upon  1^  also,  an  the 
power  It  has  to  enact  any  other  police  reg- 
ulatlon,  and  in  none  of  the  other  Instances 
In  which  tbe  city  Is  authorised  to  enact  auch 
regulations  does  the  duty  provided  for  rest 
primarily  or  at  all  upon  tbe  dty,  bnt  all 
relate  to  matters  c<»icemlng  tbe  conduct 
and  actlfm  ot  the  dtlzens  inter  sese,  and  are 
enacted  purely  upon  the  principles  underiy- 
Ing  the  rule  of  "sic  utere  tuo  ut  allenum  noa 
Iiedas."  Thus  the  d^  Is  given  power  in 
the  same  sedlon  to  regulate  the  erectlMi  ct 
buildings;  tbe  carrying  on  of  various  kinds 
of  business;  the  abating  of  nuisances;  the 
opening  and  operating  of  stone  Qoarries, 
slanghterhouses,  soap  factories,  vitriol  tec- 
tories,  etc.;  a  system  of  wdg^te  and  meas- 
ures; the  manufacture  and  sale  of  articles 
'of  food;  tiie  running  of  animals  at  large; 
the  wectlon  of  woodei^  buildings;  the  tak- 
ing of  precautions  against  fire;  and  for  the 
peace,  good  government;  health,  and  welfare 
of  the  dty  and  the  dtlzens  thereof.  None  of 
these  are  duties  or  matters  devolving  upon 
the  dty  In  its  corporate  capadty.  They  are 
all  matters  which  affect  tbe  dtlzens  of  the 
dty  in  their  relation  to  eadi  other.  And  the 


dty.  as  a  political  bo<3^,  has  no  other  Interest 
in  the  matter,  and  no  other  duty  cast  nptm 
it,  except  to  control  the  conduct  of  flw  dt- 
Isens  among  themselves.  All  such  matt^ 
stand  exactly  upon  the  same  footing  and 
rest  exactly  upon  tbe  same  1^1  principles 
as  the  regulating  of  the  qpeed  of  railroads 
or  vehicles  on  the  streete  or  in  the  dty.  If 
the  violation  of  one  of  sudi  police  regula- 
tions affords  the  basis  ot  a  dvll  action  by  one 
who  is  injured  by  such  vidatlour  then  the 
violation  of  any  of  them  affords  tlie  same 
right  I  am  totally  unable  to  oimiprebend 
vpan  what  rule  of  construction  a  l^tlmate^ 
sdentlflc,  and  logical  dlstlnctlmi  can  be  nwde 
between  a  violation  ot  any  soch  regnlatloa 
and  the  violation  of  an  ordinance  which  re- 
Qulrai  the  abutting  owner  to  remove  ice  from 
tiie  sidewalk  In  front  of  his  premises.  In 
my  Judgment;  no  auch  distinction  exlsta,  and, 
if  the  violation  of  one  of  such  police  regula- 
tions affords  a  right  of  action  1^  the  pecsim 
injured,  then  the  violation  ot  any  other  af- 
fords a  drallar  right 

The  majority  tqtinion  In  this  case  tm  ex- 
pressly based  upon  tbe  pn^odtlon  Oiat  tbe 
'-'violent  wateb  ordinance"  Is  a  polloe  regu- 
lation, and  that  tbe  dty  bad  no  power,  ex- 
cept Its  poli(»  poww,  to  meet  such  an  ordi- 
nance. The  doctrine  that  the  vlolati<m  at 
the  speed  ordinances  of  the  dty  constltntes 
negligence  per  se,  and  affords  a  r^ht  of  dvU 
action  to  the  person  injured,  was  first  an* 
nounced  in  this  state  In  Karle  v.  Ballroad,  65 
Mo.  476.  The  sutOect  was  not  discussed  at 
sdentiflcally  considered  in  that  case^  and  no 
autiiority  or  precedent  In  tbe  law  was  dted 
In  support  of  It  The  only  thlnff  said  about 
It  In  that  case  was  In  pasdng  upon  Instme- 
tlons  given  1^  the  lower  court  to  that  effed, 
and  this  conrt  disposed  of  the  whole  subject 
dmply  saying:  "frhe  three  instructions 
which  declared  a  failure  of  the  ^fmdant  to 
observe  the  regulations  of  the  dty  ordinance 
In  relation  to  the  speed  of  trains,  keeidng  of 
headlights,  and  ringing  the  bell,  to  be  neg- 
ligence per  se  were  undoubtedly  cwrect 
These  were  violations  of  an  express  law.  and, 
of  course,  amounted  to  negligence.**  Thus  It 
will  "be  observed  tibat  the  oonrt  treated  a 
munldpal  regulation  as  an  e^eas  law," 
without  Id  any  manner  discusdng  the  power 
of  the  Legislature  to  delegate  to  the  dty  tbe 
right  to  enact  a  law  to  that  effect  The  court 
In  that  case  did  not  place  its  decision  cqmn 
the  ground  that  the  cvdinance  was  a  pcdlee 
relation,  nor  did  it  attempt  to  Justly  the 
position  taken  on  the  ground  that  a  mere  po- 
lice regulation  can  give  rise  to  a  rl|^  of 
dvll  action.  On  the  contrary,  tiie  court  as- 
sumed, nnwarrantebly,  I  believe,  that  it  was 
within  the  power  of  the  dty  to  enact  a  law 
on  that  subject,  or,  otherwise  stated,  that  the 
dty  had  a  legislative  power  In  that  respect 
Karle  v.  Railroad,  supra,  was  followed  bf 
Wyatt  V.  Ballroad.  65  Mo.  4S»,  and  tbe  ordi- 
nance was  there  also  treated  as  a  law  passed 
by  competent  le^slatlve  authwity.  The  law 
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was  not  held  to  be  JoBtifled  by  or  properly 
referable  to  the  police  power  of  tbe  city, 
nor  was  the  subject  In  hand  dlscnaBed  In  that 
case.  Tbe  Kaile  Case  was  also  followed  by 
Norton  v.  Ittner,  56  Mo.  352,  but  there  was  no 
discussion  of  the  principles  Involved,  further 
titian  to  say,  "Negligence  may  be  asserted,  as 
a  matter  of  law,  where  there  has  been  a 
breach  of  law  or  a  city  ordinance,  as  In 
Earle  v.  Railroad,  66  Mo.  476."  The  rale 
laid  down  In  the  Karle  Case  was  qnoted  In 
Stoneman  v.  Railroad,  58  Mo.,  loc.  clt  505, 
but  the  subject  was  not  discussed,  and  the 
valldlly  of  such  an  ordinance  was  not  In- 
volved In  that  case,  because  the  action  was 
brought  nnder  the  state  statute  In  reference 
to  the  killing  of  animals.  The  Karle  Case 
was  also  cited  In  Doss  v.  Railroad,  69  Mo., 
loc  cit  87,  21  Am.  Rep.  371,  but  not  upon 
the  proposition  here  Involved,  for  there  was 
no  such  question  In  that  case.  The  same  Is 
true  of  Meyers  v.  Railroad,  59  Mo.  230.  The 
Karle  Ca^e  was  also  cited  In  E>pans  v.  Rail- 
road, e2  Mo.,  loc.  dt  68,  but  the  point  here 
under  discussion  was  not  Involved  In  that 
case,  for  the  reason  that  the  negligence  there 
complained  of  was  a  violation  of  the  state 
statute  requiring  the  ringing  of  the  bell  or 
the  sounding  of  the  whistle.  The  Karle 
Case  was  also  referred  to  and  cited  upon 
other  points  In  Maher  v.  Railroad,  64  Mo., 
loc.  clt  270,  but  there  was  no  question  of  the 
violation  of  the  city  ordinance  Involved  In 
that  case,  and  there  was  no  discussion  of 
that  subject  In  that  case.  The  same  Is  true 
of  Kelly  V.  Railroad,  70  Mo.  604,  The  Karle 
Oase  was  also  cited  In  Zimmerman  v.  Rail- 
road, 71  Mo.,  loc.  clt  484,  but  not  upon  tbe 
point  nnder  discussion,  and  there  was  no  city 
ordinance  Involved  In  that  case,  but  the 
negligence  complained  of  was  a  violation  of 
the  state  statute.  Tlie  Karle  Case  was  also 
cited  In  Tamall  v.  Railroad,  75  Mo.,  loc.  dt 
684,  but  not  upon  the  point  here  Involved, 
and  there  was  no  city  ordinance  Involved  In 
that  case,  the  negligence  complained  of  be- 
ing common-law  negligence.  The  Karle  Case 
was  also  dted  and  followed  In  Bowman  v. 
Railroad,  86  Mo.,  loc.  clt  638,  but  there  was 
no  diHcusflloD  of  tbe  subject  -beyond  what 
was  said  in  the  Karle  Case,  and  the  question 
was  not  otherwise  discussed  or  decided.  The 
Karle  Case  was  also  cited  in  Sullivan  t.  Rail- 
road, 88  Mo.,  loc.  clt  183,  but  that  was  an 
action  for  common-law  negligence,  and  there 
was  no  ordinance  Involved,  and  the  subject 
therefore  was  not  discussed.  The  reference 
in  that  case  was  to  other  principles  dedded 
in  the  Karle  Case.  Karle  v.  Railroad  was 
cited  and  followed  In  Kelm  v.  Railroad,  90 
Mo.,  loc.  clt  821,  2  S.  W.  427,  but  there  was 
no  discussion  of  the  subject  and  the  ordi- 
nance was  not  attributed  to  the  police  power 
of  the  city,  but  on  the  contrary,  the  opln- 
i<»i  expressly  stated  that  the  ordinance  had 
been  accepted  by  the  defendant  The  Karle 
Case  waa  cited  in  Muehlhausen  v.  Ballioad, 
OS.  Mo.  84^  2  8.  W.  815,  but  upon  a  different 


point  from  that  here  involved.  There  was 
no  dty  ordinance  Involved  In  that  case,  but 
the  violation  of  the  state  statute  regulating 
the  running  of  cars  was  Involved.  The  Karle 
Case  was  also  cited  In  Dunkman  v.  Railroad, 
85  Mo.  244,  4  S.  W.  670,  but  not  upon  the 
point  here  involved,  for  there  was  no  such 
question  In  that  case.  Tbe  same  Is  true  of 
Hudson  V.  Railroad,  101  Mo.,  loc.  dt  29,  14 
S.  W.  15.  The  Karle  Case  was  also  cited 
and  followed  in  Hanlon  v.  Railroad,  104  Mo., 
loc.  clt  387, 16  S.  W.  234,  but  the  subject  was 
not  discussed  further  than  to  say,  "It  Is  well 
settled  that  a  failure  to  observe  such  reason- 
able and  wholesome  requirements  constitutes 
negligence  In  Itself;"  and  Karle  v.  Railroad, 
supra,  and  Murray  v.  Railroad,  101  Mo.  236, 
13  S.  W.  817,  20  Am.  St  Rep.  001,  were  cited 
as  authority  for  the  proposition.  In  the  last 
case  cited  the  only  thing  said  of  the  ordi- 
nance was,  "The  evidence  shows  beyond  all 
controversy  that  there  was  no  flagman  at 
tbe  crossing,  and  this  violation  of  the  ordi- 
nance was  negligence  per  se."  The  Karle 
Case  was  also  cited  in  Splllane  v.  Railroad, 
111  Mo.  565,  20  S.  W.  293,  but  not  upon  the 
question  here  Involved,  and  that  question 
was  not  discussed  In  that  case.  Tbe  Karle 
Case  was  also  cited  In  Prewttt  v.  Eddy,  116 
Ma,  loc.  clt  302,  21  S.  W.  742,  but  not  upon 
the  point  here  Involved;  that  case  going  off 
on  the  humanitarian  doctrine.  The  Karle 
Case  was  also  cited  In  Mitchell  v.  Bradstreet 
Co.,  116  Mo.  247,  22  3.  W.  358,  724,  20  L.  R. 
A.  138,  38  Am.  St  Rep.  692,  but  not  upon  the 
point  here  Involved,  for  there  was  no  such 
ordinance  Involved  In  that  case.  The  Karle 
Case  was  also  cited  and  followed  In  Gratiot 
V.  Railroad,  116  Mo.,  loc.  dt  463,  21  S.  W. 
1004,  16  L.  R.  A.  189,  but  there  was  no  fur- 
ther discussion  of  the  subject  than  to  say 
that  a  violation  of  the  dty  ordinance  regulat- 
ing the  speed  of  trains  Is  negligence  per  se. 
The  Karle  Case  was  also  dted  In  Moore  v. 
Railroad,  126  Mo.,  loc.  dt  278,  29  S.  W.  9. 
but  not  upon  the  point  here  involved,  for 
there  was  no  such  ordinance  Involved  In 
that  case.  The  same  Is  true  of  Scott-Force 
Hat  Co.  V.  Hombs,  127  Mo.  403,  30  S.  W. 
183.  Karle  v.  Railroad,  supra,  was  also  cited 
In  Lloyd  v.  Railroad,  128  Mo.,  loc.  clt  607, 

29  S.  W.  153,  31  S.  W.  110,  but  the  negligence 
charged  in  that  case  was  a  violation  of  the 
state  statute  requiring  the  bell  to  be  rung 
or  the  whistle  sounded,  and  no  such  ordi- 
nance was  Involved.  In  Krwin  v.  Railroad, 
96  Mo.  295,  9  S.  W.  579,  tbe  whole  discussion 
of  the  subject  consisted  of  this:  "A  viola- 
tion of  the  ordinance  Is,  as  we  have  often 
said,  negligence  per  se.  Kelm  v.  Railroad, 
90  Mo.  314,  2  S.  W.  427,  and  cases  cited." 
In  Schlereth  v.  Railroad,  96  Mo.,  loc.  clt  515. 

30  S.  W.  66,  the  question  was  not  disciifised 
further  than  to  say,  "And  It  is  an  establish- 
ed law  of  this  court  that  the  violation  of  mu- 
nicipal ordinances  which  regulates  the  rate 
of  speed,  etc.,  of  trains,  is  negligence  per  se. 
Kelm  T.  Railroad,  80  Mo.  814,  2  S.  W.  427, 
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and  cases  dted."  In  Grnbe  t.  Railroad,  99 
Mo.,  loc.  clt  336,  11  8.  W.  787,  4  L.  E.  A. 
776, 14  Am.'St  Rep.  It  was  said:  "There 
can  be  no  doubt  tbat  tbe  atate  has  power  to 
regulate  llie  speed  of  trains  and  to  make 
other  reasonable  regulatlona  for  the  move- 
ment of  locomotlTeB  and  trains  of  cars  In 
cities,  towns,  and  other  crowded  places. 
Sach  regnlatlonB  concern  domestic  govern- 
ment, and  are  but  the  exercise  of  the  police 
power  of  the  atat&  Railroad  t.  Deacon,  63 
111.  91;  Railroad  t.  State,  51  Miss.  137; 
Knobloch  T.  Railroad  (Minn.)  18  N.  W.  100; 
Tiedeman  on  lim.  of  Police  Power,  8  104. 
The  power  to  enact  such  regolatloiui  may  bo 
delegated  to  cities  and  towns.  Mora  t.  Rail- 
road. 88  Mo.  072,  1  S.  W.  882."  In  Kellny 
T.  BaUroad,  101  Mo.,  loc.  clt  77,  18  S.  W. 
809,  8  U  R.  A.  788,  the  subject  waa  disposed 
of  by  saying  that  "the  Tlolatlon  of  municipal 
ordinances  which  regulate  the  speed  of 
trains  la  negligence  per  ae,  and  ttiat  erery 
person  on  the  public  street  In  the  munici- 
pality has  the  right  to  presume  ttiat  the  rail- 
road will  obey  such  ordlnancu."  Drain  t. 
Railroad,  86  Mo.  574,  was  based  voon  a  Tlo- 
latlon of  a  city- OTdlnance,  but  the  ralidlty 
of  such  <H-dlnance  was  not  dlaenaaed  or  de- 
cided. The  Questtons  discussed  by  this  court 
in  that  case  wen  contributory  negligence 
and  ezcesslTe  damages.  Dtckson  t.  Railroad, 
104  Mo.  491,  16  S.  W.  881,  was  based  partly 
upon  a  Tlolatton  of  a  <dty.  ordinance.  No 
question  appears  to  hare  been  raised  as  to 
the  validity  of  the  ordinance^  But  on  the 
contrary,  Its  validly  seems  to  have  been 
assumed  by  counsel  (104  Ho.,  loc.  clt  498, 
16  S.  W.  381),  and  the  on^  remark  made  by 
tills  court  on  the  subject  was,  "The  failure  to 
station  a  watotaman  at  the  crosalug,  when 
required  by  ordinance,  has  been  held  negli- 
gence per  se"  (104  Mo.,  loc.  clt.  501, 16  S.  W. 
883). 

I  have  thus  reviewed  at  painful  length  the 
cases  in  which  the  doctrine  under  discussion 
has  been  referred  to  by  thla  court  prior  to 
the  case  of  Jackson  v.  Railroad,  157  Mo.  621, 
68  &  W.  32,  80  Am.  St  Rep.  650.  The  doc- 
trine was  first  announced  In  the  Karie  Case, 
and,  as  above  pointed  out,  it  was  there 
treated  as  an  "express  law,"  which  it  was 
assumed,  without  argument,  that  the  dty 
bad  the  power  to  enact  No  attempt  was 
made  in  that  case  to  place  it  upon  the  police 
power  of  a  city.  That  case  Is  the  founda- 
tion for  the  whole  doctrine,  and  the  subse- 
quent cases  reviewed  herein  have  simply  fol- 
lowed it.  In  fact  counsel  do  not  seem  to 
have  questioned  the  power  of  a  city  to 
enact  a  law  on  the  subject  Like  the  court, 
they  seem  to  have  assumed  that  tbe  city 
possessed  such  a  legislative  power.  It  la 
only  lately  that  counsel  and  the  courts  have 
awakened  to  an  appreciation  of  the  prin- 
ciples involved  in  the  question.  The  first 
case  In  which  the  suggestion  waa  made  that 
the  city  bad  the  right,  under  ito  police  power, 
to  enact  such  a  regulation,  was  Men  v.  Rail- 


road, 88  Mo.  672,  1  S.  W.  382.   Thla  was  fol- 
lowed by  a  like  suggestion  In  Grube  v.  Rail- 
road, 98  Mo.  330.  11  S.  W.  736,  4  Ii.  R.  A. 
776, 14  Am.  St.  Rep.  645.   In  Prewltt  v.  Rail- 
road, 134  Mo.  615,  36  S.  W.  669,  the  matter 
was  disposed  of  by  saying:   "Tbe  power  of 
a  city,  under  Its  charter,  to  pass  such  an  or- 
dinance, as  a  police  regulation,  is  not  ques- 
tloned."   Prior  to  the  Merz  Case  it  seems  to 
have  been  assumed  that  such  regulations 
were  enacted  In  pursuance  to  a  legislative 
power.   In  Grube  v.  Railroad,  98  Mo.,  loc 
dt  336,  11  S.  W.  736,  4  L.  R.  A.  776,  14  Am. 
St  Rep.  646,  It  was  expressly  held  that  the 
state  had  the  power  to  enact  laws  regulating 
tbe  speed  of  traliu,  etc.   It  was  said  In  that 
case  that  such  regulations  are  an  exercise 
of  the  police  powers  of  tbe  state,  and  that 
such  police  powers  may  be  delegated  to  cities 
and  towns,  and  Merz  v.  Railroad,  88  Mo. 
672,  1  S.  W.  382,  was  cited  as  authority.  In 
the  Men  Case.  2  Dillon  on  Munidpai  Cor- 
porations, S  713,  and  2  Bedfield  on  Railwaya, 
577,  578,  were  quoted.   Both  of  said  authors. 
In  the  sections  quoted,  were  dlscuaslng  the 
police  powers  of  a  dty  to  regulate  the  run- 
ning of  trains,  and  both  stated  the  universal- 
ly admitted  doctrine  that  a  city  had  aucb  a 
police  power.   But  neither  author,  in  tlie 
sections  quoted,  was  dealing  with  the  ques- 
tion here  in  hand.  The  question  of  whethw 
a  dvll  right  of  action  could  arise  ont  of  a 
violation  of  such  a  police  regulation  was  not 
discussed  or  considered  by  those  authors  in 
the  sections  quoted.    In  Grube  v.  Railroad 
the  same  condition  existed,  and  it  was  as- 
sumed without  discussion  that  the  violation 
of  a  police  regulation  would  aiford  a  dvll 
right  of  action  between  dtizens  toter  aese. 
In  Bluedom  v.  Railroad,  108  Mo.,  loc.  dt 
444,  IS  8.  W.  1106.  32  Am.  St  Bep.  616,  this 
court,  In  spealdng  of  such  dty  ordinoncea, 
said,  "It  is  well  to  bear  in  mind  that  laws 
and  ordinances  regulating  the  speed  of  rail- 
road trains  are  police  regulations,  purdy," 
and  cited  Grube  v.  Railroad,  supra;  Ejiob* 
locb  V.  Baliroad,  31  Minn.  402,  18  N.  W.  106, 
Railroad  v.  Deacon,  63  111.  01,  Thor]^  v. 
Baih^md,  27  Vt  140,  62  Am.  Dec  625.  Dil- 
lon on  Municipal  Corporations,  and  Bedfleld 
on  Railways,  above  referred  to^  and  held 
tliat  a  dty  had  the  authority,  under  Its  gen- 
eral police  power,  to  enact  such  ordinances. 
There  was  no  other  or  sdeutlfic  discussion  of 
the  proposition  in  that  case. 

Thus  it  aiH>carB  that  prion  to  the  dedsirai 
In  Jackson  v.  Railroad,  167  Mo.  621.  58  S.  W. 
32,  80  Am.  St  Bep.  650,  there  had  been  no 
attempt  made  to  discuss  or  decide  the  ques- 
tion here  involved,  upon  legal  princ^lea 
The  Jackson  Case  was  dedded  by  Dlvlaiia 
No.  2  of  this  court  Hutchinson  v.  Ballioad, 
161  Mo.  265.  61  8.  W.  636.  852,  84  Am.  St 
Bep.  710,  was  dedded  by  this  court  in  bane 
prior  to  the  decision  of  the  Jackson  Case,  and 
It  was  held  that  a  violation  of  the  dty  wdi- 
nance  limiting  the  rate  of  speed  of  a  roil* 
road  train  "was  negligence  per  se,  and  If  it 
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was  tbe  cause  of  the  accident,  the  defend- 
ant was  liable,  unless  the  deceased  contribut- 
ed to  tbe  result  by  her  own  negligence.  This 
proposition  bas  been  so  often  and  so  elab- 
orately discussed  and  demonstrated,  and,  as 
a  rule  of  law,  so  often  declared,  by  this 
court,  that  It  Is  now  only  necessary  to  re- 
state it  and  cite  some  of  the  decisions  in 
which  It  Is  discussed."  And  some  of  the 
cases  hereinbefore  digested,  beginning  with 
Karle  t.  Ballroad,  supra,  and  ending  with 
Prewltt  V.  Railroad,  134  Mo.  61D.  86  S.  W. 
667,  were  cited,  bat  there  was  no  discussion 
of  the  principles  according  to  sclentUlc  rules 
in  any  of  those  cases.  Jackson  t.  Ballroad, 
Bupra,  was  cited  In  Weller  t.  Ballroad,  164 
Mo.,  loc  dt.  205,  64  S.  W.  148,  86  Am.  St 
Rep.  S82,  and  the  matter  was  disposed  of  In 
a  single  sentence  as  follows:  "It  Is  asserted 
that  plaintiff's  first  instmction  Is  erroneous, 
in  that  It  based  her  right  of  recovery  upon 
tbe  violation  of  an  ordinance  of  tbe  city, 
bat  as  tbe  right  to  maintain  this  action  upon 
that  ground  was  recognized  by  this  court  In 
its  former  opinion,  and  the  question  express- 
ly ruled  adverse  to  that  contention  In  the  re- 
cent cases  of  Jackson  v.  Railroad,  157  Mo, 
621.  68  8.  W.  32,  80  Am.  St  Bep.  6o0,  and 
Hutchinson  v.  Railroad,  161  Mo.  246,  61  S. 
W.  635,  852,  84  Am.  St  Rep.  710,  it  Is  un- 
necessary to  say  more  upon  that  subject" 
Wendler  v.  People's  House  Furnishing  Co., 
166  Mo.  527,  65  S.  W.  737,  was  an  action  for 
damages  cansed  by  falling  into  an  elevator 
shaft  on  the  inside  of  the  defendant's  place 
of  business.  There  was  a  city  ordinance  re- 
lied on,  which  required  elevator  shafts  to 
be  provided  with  a  railing  or  guard  to  pre- 
vent persons  from  falling  Into  them.  The 
validity  of  the  ordinance  was  not  discussed 
farther  than  to  say,  "The  validity  of  the 
ordinance  In  question,  the  obligation  of  the 
defendant  to  obey  It,  and  his  liability  for 
failure  so  to  do,  are  propositions  of  law 
clearly  established."  165  Mo.,  loc.  dt  541, 
66  S.  W.  740.  But  It  was  said  that  the  pro- 
visions of  tbe  ordinance  had  not  been  read 
in  evidence,  and  were  therefore  not  properly 
In  tbe  case,  and  that  '*the  whole  ordinance 
might  have  been  dropped  out  of  this  case  en- 
tirely without  affecting  its  merits." 

Thus  it  appears  that  neither  prior  to  the 
Jackson  Case  nor  subsequent  thereto,  until 
thia  case,  was  there  any  attempt  made  In 
any  of  tbe  cases  dted  to  discuss  the  question 
whether  the  violation  of  a  munldpal  police 
regulation  can  afford  a  basis  for  a  civil  ac- 
tion between  dtizens  Inter  sese.  And  this 
case  la  the  first  case  In  which  that  question 
bas  been  attempted  to  be  discussed  upon 
legal  prlndples  by  this  court  In  banc.  For 
this  reason  I  do  not  consider  that  the  cases 
referred  to  have  settled  the  proposition. 

At  tSae  outset  of  this  discnsBlon,  therefore, 
I  desire  to  repeat  that  In  my  Judgment,  a 
municipality  baa  complete  power  to  enact 
police  regulations  limiting  the  speed  and 
T^olating  the  running  of  trains,  as  also  to 


enact  other  police  regulations  necessary  to 
the  peace,  health,  and  welfare  of  Its  citizens, 
and  the  like.  But  I  think  the  power  of  a 
city  under  Its  police  power  Is  limited  to  pun- 
ishing a  violation  of  such  police  regulations 
by  fines,  forfeiture,  and  Imprisonment,  and 
cannot  afford  the  basis  of  a  right  of  dvil 
action  between  dtizens  among  themselves. 
I  have  already  indicated  that,  in  my  Judg- 
ment, no  valid  distinction  can  be  made  be- 
tween police  regulations,  no  matter  what 
their  purpose  may  be,  and  that  the  distinc- 
tion made  in  Jackson  v.  Railroad,  supra,  be- 
tween ordinances  requiring  abutting  owners 
to  remove  Ice  from  the  sidewalk,  and  ordi- 
nances regulating  the  speed  of  trains  or  the 
manner  of  running  trains,  is  untenable,  for 
both  derive  their  whole  power  and  authority 
from  the  police  power.  For  this  reason,  I 
think,  that  the  decision  in  Norton  v.  St 
Louis,  97  Mo.  537,  U  S.  W.  242,  and  hi  Jack- 
son V.  Railroad,  supra,  cannot  both  stand 
together.  The  dedsiou  in  Jackson  v.  Rail- 
road is  based  upon  the  case  of  Karle  v. 
Railroad,  and  the  other  cases  hereinbefore 
analyzed  in  this  state,  and  upon  the  doctrine 
laid  down  in  2  Dillon  on  Munldpal  Corpora- 
tions (4th  Ed.)  718.  and  2  Redfleld  on  Ball- 
ways  (5th  Ed.)  678,  which,  as  above  pointed 
out  relate  only  to  the  i>olice  power  of  a 
dty  to  regulate  the  speed  of  trains,  and  do 
not  pertain  to  tbe  question  of  whether  such 
ordinances  can  afford  a  basis  of  dvll  action 
between  dtizens  inter  sese,  and  upon  the  fol- 
lowing cases  In  other  jurisdictions,  to  wit: 
Knobloch  v.  BaUroad,  31  Minn.  402,  18  N. 
W.  106;  Ballroad  v.  Deacon,  63  111.  81;  Thorpe 
V.  Ballroad,  27  Vt  140,  62  Am.  Dec.  625; 
Railroad  v.  Haggerty,  67  111.  113;  Mason  v. 
Shawneetovpn,  77  111.  533;  Hayes  v.  Railroad, 
111  U.  S.  228,  4  Sup.  Ct.  369,  28  L.  Ed.  410; 
Sherman  &  Bedfleld  on  Ne^gence  (5th  Ed.) 
S  13;  Railroad  v.  JTonng,  81  Ga.  397,  7  3.  E. 
912,  12  Am.  St  Rep.  320;  BaUroad  v.  Curtis, 
87  Ga.  416,  13  S.  B.  767;  RaUroad  v.  Steb- 
bing,  62  Md.  504;  Correll  v.  Ballroad,  38 
Iowa,  120,  18  Am.  Rep.  22;  Pennsylvania 
Co.  V.  Hensll,  70  Ind.  569,  36  Am.  Bep.  188; 
Railroad  v.  Reldy,  66  111.  45;  Railroad  T. 
Voelker,  129  III.  640,  22  N.  B.  20;  Piper  t. 
Ballroad  (Wis.)  46  N.  W.  166;  Raih-oad  v. 
Terry,  42  Tex.  451;  Bott  v.  Pratt  33  Minn. 
823.  23  N.  W.  237,  53  Am.  Bep.  47;  Wright 
V.  Railroad,  4  Allen,  283;  and  tbe  majority 
opinion  In  the  case  at  bar  cites  no  other 
authority  upon  the  proposition. 

A  short  review  of  the  cases  cited  from  oth- 
&e  Jurisdictions,  and  the  doctrine  stated  by 
the  text-writers  refmred  to,  ia  necessary  and 
pertinent  to  the  inquiry  at  hand: 

Knobloch  v.  Ballroad,  81  Minn.  402,  18  N. 
W.  106,  was  an  action  for  damages  for  kill- 
ing the  plaintiffs  cow.  One  of  the  acts  of 
n^llgence  relied  on  was  a  violation  of  a  dty 
ordinance  limiting  the  rate  of  speed  to  four 
miles  an  hour.  The  [kiwot  of  a  dty  to  enact 
such  an  ordinance,  and  the  question  whether 
it  was  a  law  enacted  under  legislative  ppwo-, 
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or  Bimplj  a  police  resalatlon,  was  not  dis- 
cussed or  decided.  Tbe  defense  was  solely 
that  the  ordinance  was  void  becaose  It  was 
tmreasonable  and  In  restraint  of  trade.  No 
other  point  was  made  or  decided  In  that  case. 
The  case  therefore  1b  of  no  valae  in  deter* 
mining  the  question  here  under  discussion. 

Railroad  t.  Deacon,  63  III,  91,  was  an  ac- 
tion for  damages  for  killing  the  plalntlfTs 
horse.  An  ordinance  limiting  the  speed  of 
railroad  trains,  and  providing  a  penalty  for 
the  violation  thereof,  was  relied  oa  The  de- 
fense was  that  the  ordinance  impaired  the 
contract  of  the  defendant's  charter.  It  was 
held  that  the  charter  was  accepted  subject 
to  the  power  of  tbe  to  pass  police  regu- 
latlona,  that  the  Legislature  had  granted 
power  to  cities  and  towns  to  pass  ordinances 
regulating  the  speed  of  cars,  and  that  the 
state  sta'tute  proTided  that  railroad  compa- 
nies should  be  liable  for  all  damages  sus- 
tained by  running  trains  at  a  greater  rate 
of  speed  than  Is  permitted  by  tbe  ordinance 
of  any  city  or  town.  Thus  it  appears  that  In 
that  state  there  is  a  state  statute  which 
makes  a  violation  of  a  city  speed  ordinance 
a  cause  of  civil  action  In  favor  of  the  party 
Injured.  There  was  no  other  discussion  or 
decision  of  tbe  question  In  that  case. 

Hayes  t.  Railroad,  111  U.  a  228,  4  Sup.  Ot 
369,  28  L.  Ed.  410,  was  an  action  for  damages 
for  failure  to  fence  the  railroad  tracks  as  re- 
quired by  tbe  dty  ordinance.  The  court 
pointed  out  that  there  was  a  general  law  of 
the  state  which  conf^ed  upon  dtlea  the 
power  to  require  railroads  to  fence  their 
traces,  and  make  a  company  falling  to  com- 
ply with  the  city  ordinance  liable  for  all 
damages  to  cattle  and  horses,  "in  like  man- 
ner and  extent  as  under  the  general  laws  of 
this  state  relative  to  the  fencing  of  railroads," 
and  also  a  state  statute  which  requires  a  rail- 
road to  keep  a  flagman  at  street  crossings, 
and  to  provide  protection  against  injury  to 
persons  and  property.  In  discussing  the 
question  whether  an  action  for  a  violation  of 
such  regulations  would  He  in  favor  of  a  third 
person,  tbe  Supreme  Court  of  the  United 
States  referred  to  Atkinson  v.  Newcastle  Wa- 
terworks Co.,  L.  R.  2  Exch.  Dlv.  441,  which 
quallflea  tbe  broad  doctrine  stated  by  Lord 
Campbell  In  Couch  v.  Steele,  8  E.  &  B.  402, 
and  accepts  the  limited  doctrine  announced 
by  Lord  Calms,  '"That  whether  such  an  ac- 
tion can  be  maintained  must  depend  on  the 
•purview  of  the  Legislature  in  the  particu- 
lar statute,  and  tbe  language  which  they 
have  here  employed,* "  and  held  that,  under 
tbe  state  statute  and  tbe  city  ordinance  pass- 
ed pursuant  to  legislative  authority,  sucb  a 
right  of  action  would  lie  In  that  case.  It  fa 
manifest  that  that  caae  cannot  be  taken  as 
afTordlng  support  to  the  Jadison  Case,  or  the 
majority  opinion  herein,  for  there  Is  no  such 
state  statute  In  this  state  as  there  is  in  Illi- 
nois, and  under  tbe  decisions  in  this  state 
tbe  Legislature  cannot  delegate  Its  legisla- 
tive power  to  a  city.  In  this  connection  it  is 


proper  to  note  that  In  Couch  v.  Steele,  8  E. 
&  B.  Q.  B.  402,  Lbrd  Campbell  held  that  an 
act  of  Parliament  which  made  it  a  duty  of 
a  shipowner  to  keep  a  propa  BtQ>ply  of  medi- 
cine on  band,  and  provided  a  specific  punisb- 
ment  for  the  breach  of  that  duty,  afforded 
also  a  private  right  of  action  for  sucb  breach 

Atkinson  v.  Newcastle  Waterworks  Co.,  L. 
R.  2  Exch.  Dlv.  441,  was  an  action  for  dam- 
ages against  the  waterworks  company  for  a 
breach  of  its  statutory  duty  to  ke^  Its  pip^ 
at  all  times  charged  with  water  at  a  suffi- 
cient pressure  to  extinguish  fire,  in  conse- 
quence of  which  the  plalntUTs  premises  were 
burned.  The  statute  prescribed  a  penalty  for 
a  violation  of  tbe  duty  Imposed,  and  It  was 
held  that  its  liability  was  limited  to  that 
penalty,  and  that  the  statute  gave  no  right 
of  action  to  tbe  plaintiff;  and  the  rule  laid 
down  by  Lord  Campbell  In  Couch  t.  Steele 
was  questioned,  distinguished,  and  declared 
to  be  no  authority  In  that  case. 

Thorpe  T.  Railroad,  27  Vt  140,  62  Am.  Dec. 
625,  was  an  action  for  damages  for  killing 
stock,  based  upon  a  Tlolatlon  of  a  state  stat- 
ute requiring  the  railroad  to  have  cattle 
guards  at  alt  crossings.  The  right  of  the  Leg- 
islature to  enact  such  a  law  was  dlscossed. 
but  there  was  no  such  ordinance  involved  in 
the  case,  and  no  discussion  as  to  the  power 
of  the  municipality  to  enact  an  ordinance 
that  would  confer  a  right  of  private  actloa 

Railroad  t.  Young,  81  Oa.  897,  7  &  B.  912, 
12  Am.  St.  Rep.  320,  as  far  as  can  be  gleaned 
from  the  report,  was  a  common-law  action  of 
n^Ugence.  On  the  trial  the  plaintiff  Intro- 
duced a  dty  ordinance  requiring  tbe  railroad 
to  keep  a  flagman  at  certain  crossings,  and 
making  It  bis  duty  to  prevent  tbe  running  of 
tbe  trains  at  a  greater  rate  of  speed  tban 
four  miles  an  hour,  and  to  protect  tbe  lives 
of  persons  passing  along  tbe  street  The  or- 
dinance provided  also  a  punishment  for  tbe 
engineer  to  run  at  a  greater  rate  of  speed. 
There  was  also  a  state  statute  which  made 
it  the  duty  of  tbe  railroad,  when  approaching 
a  street  crossing,  to  ring  the  bell  and  to  check 
tbe  speed  of  tbe  train,  so  as  to  be  able  to 
stop  tbe  same  if  there  should  be  anything 
on  the  crossing.  The  court  treated  tbe  state 
statute  and  the  city  ordinance  as  of  equal 
dignity,  and  said  they  were  both  referable 
to  the  general  police  powers,  but  added  "that 
the  style  of  the  charge  touchli^  the  dty  «- 
dinance  was  too  absolute  and  uncondltlonaL 
in  treating  them  as  law,  without  any  ref»- 
ence  to  the  Jury  of  tbe  question  of  fact  as  to 
whether  there  were  such  ordinances  betm 
them,  and  perhaps  as  to  wheth«  th^  wen 
reasonable."  Thus  it  appears  that  the  power 
of  a  city  to  enact  snch  ordinances  was  assom- 
ed,  but  that  tbe  violation  of  tbem  would  not 
be  treated  as  negligence  pa-  se,  and  that  the 
defendant  might  show  that  such  ordinaDcea 
were  nnreasonabla  Tbla  eaae  !■  of  UttM 
value  In  this  state. 

Railroad  v.  Curtis,  87  Ga.  416,  IS  S.  B. 
757,  was  an  fietlMi  tor  damages  arising  <Hit  of 
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a  Tlolatlon  of  an  ordlnaiice  whldi  j^rohlblted 
the  train,  engine,  or  can  to  obstrnct  any 
street  longer  than  fire  mllmtes.  The  plain- 
tiff's horsey  having  becnoe  fr^tened  at  the 
engine,  was  Injured,  The  trial  court  In- 
structed that  a  Tlolatlon  ot  the  ordinance 
would  be  n^Ugence,  as  a  matter  o£  law,  and 
the  Supreme  Gonrt  said  snch  a  Tlolatlon  was 
negligence  per  se.  But  the  qaestlon  was  not 
further  (Uacusied  either  iqwn  principle  or 
precedent 

In  Ballroad  v.  Stebblng,  62  Ifd.  604,  Qi« 
trial  court  Instructed  the  jury  tb»t  a  Tlola- 
tlon of  a  municipal  speed  ordinance  was  neg* 
ligence  per  ae.  The  Sujffeme  Oourt  held  this 
instruction  to  he  vtmr,  and,  without  dlacoas- 
ing  the  power  of  a  city  to  enact  9uch  ordinan- 
ces, said:  "This  ordinance  Is  general,  and  Is 
for  the  protection  of  the  public  generally; 
but  the  neglect  or  disregard  of  the  general 
duty  thereby  Imposed  tor  the  protection  of 
every  one  can  never  become  the  foundation 
of  a  mere  personal  right  of  action  until  the 
IndiTldual  complaining  is  shown  to  have  been 
placed  In  position  that  gaTe  him  particular 
occasion  ahd  right  to  Insist  iQion  the  per- 
formance of  the  duty  to  himself  personally. 
The  duty  being  due  to  the  public,  ccmiposed 
of  IndiTldual  persons,  each  person  tpecially 
injured  by  the  breach  of  duty  thus  Imposed 
becomes  entitled  to  compensation  for  such 
injury.  Bat  he  must  hare  been  in  position 
to  entitle  him  to  the  protection  that  the  or- 
dinance was  designed  to  afford,  and  be  must 
show  how  and  under  what  drcnmstances  the 
duty  arose  to  him  personally,  and  how  it  was 
Tiolated  1^  the  negligence  of  the  defendant 
to  his  hijnry."  And  It  was  held  that  the  In- 
struction glTen  for  the  plaintiff  was  a  mere 
abstraction,  and  therefore  well  calculated  to 
mislead,  in  that  it  did  not  reqnire  the  Jury  to 
find  any  causal  connection  between  the  neg- 
ligent act  in  running  the  train  In  Tlolatlon 
of  the  ordinance  and  the  injury  complained 
of.  And  the  court  said:  "In  the  abstract 
bnm  In  which  the  instruction  was  given,  and 
from  the  terms  empk^ed,  the  Jury  may  haTe 
inferred  that  the  defendant  was  liable  mere- 
ly because  of  the  fact  that  the  train  was  run< 
niug  at  forbidden  «peed,  and  that  such  llabll- 
llj  was  wholly  IrreepectlTe  of  any  ccmtrlbu- 
tory  negligence  on  the  part  of  tbo  plaintiff." 
And  according  the  Judgment  was  reversed 
tor  this  error. 

Gorrell  t.  Ballroad,  88  Iowa,  120,  IS  Am. 
Bep.  22,  was  an  action  for  damages  result- 
ing from  a  violation  of  a  municipal  speeA 
ordinance.  It  was  distinctly  stated  that  "the 
power  of  the  dlgr  of  Vinton  to  pass  the  ordlr 
nance  Is  not  questioned."  The  court  held 
that  there  was  no  dlffwenoe  between  a  state 
■tatnto  and  a  mundpal  ordinance,  and  that 
a  violation  of  the  Anty  Imposed  eitiier  af- 
forded a  rli^t  ot  dvU  action. 

In  PennqylTanla  Oo.  t.  Henall,  70  Ind.  66% 
se  Am.  Bep.  188,  It  was  said:  "Tb»  force  and 
effect  of  a  dty  ordinance  regulating  the  run- 


ning and  managemmt  of  railroad  trains  with- 
in the  limlte  of  the  dty,  upon  a  dvll  actiqn 
against  a  railroad  company,  like  the  case  be- 
fore us.  Is  a  question  upon  which  thb  author- 
ities are  not  entirely  in  accord.  But  the 
weight  of  authority  Is  overwhelmingly  to  the 
effect  that  the  failure  to  perform  any  duty 
Imposed,  either  by  a  statute  or  an  ordinance. 
Is  negllg^ice  per  se,  and  entitles  the  Injured 
party  to  recover,  prorlded  the  failure  wa6  a 
proximate  cause  of  the  Injury."  And  Thomih 
Bon  on  Negligence,  419,  1282,  and  Shearman 
&  Bedfldd  on  Negligence^  H  484,  485,  were 
dted  as  anttiorl^.  The  Judgment  in  that 
case  was  reversed  because' of  the  fatlure  to 
show  that  the  Tlolatlon  of  the  ordinance  was 
the  proximate  cause  of  the  injury. 

Ballroad  t.  Beldy,  66  III.  43,  was  an  action 
under  the  state  statute  which  made  railroad 
companies  liable  for  all  damages  done  to 
stock  In  any  Incwporated  dty  where  the 
train  was  running  at  a  greater  rate  of  speed 
than  the  ordinance  of  the  dty  permitted.  As 
tiUs  depended  upon  the  stete  law.  and  not 
upon  the  Talldlty  of  a  d^  ordinance,  It 
might  be  unnecessary  to  say  more  of  tiie 
use,  but  it  Is  noteworthy  that  such  a  Tlola- 
tion  Is  treated  as  only  prima  fkcie  OTldence 
of  negligence,  and  not  as  n^Ugence  per  ae. 

Mason  t.  Shawneetown,  77  111.  533,  In- 
TolTed  the  right  of  a  dty  to  pass  an  onllnance 
authorizing  the  issuance  of  bonds  for  tiie 
purpose  of  ccmstmcting  a  leree,  and  hence 
ia  not  axqi^lcable  to  the  case  at  bar.  It  may 
be  noted,  howoTer,  that  the  doctrine  is  laid 
down  In  Illinois  tlkat,  where  a  dty  is  au- 
thorised to  pass  an  ordinance,  snch  ordinance 
has  the  same  force  and  effect  as  a  law  passed 
by  the  Legislature^  In  other  words,  the  doe- 
trine  does  not  seem  to  ohtein  in  that  state 
that  legislatiTO  pow»s  cannot  be  delated 
to  a  dty. 

In  Ballroad  t.  Vodker,  129  III.  540,  22  N.  B. 
20,  a  recoTery  was  asked  for  the  Tlolatlon  of 
the  statutory  duty  to  ring  the  bell  and  sound 
the  whistle,  and  for  a  violation  of  the  city 
Q»eed  ordinance,  and  for  common-law  n^ll- 
gence.  The  power  of  a  dt7  to  enact  snch 
ordinances  was  not  discussed,  but  the  case 
tnmed  upon  the  contributory  negligence  of 
the  plaintiff.  Aside  from  this,  as  hereinbe- 
fore noted,  there  Is  a  state  statute  in  Illinois 
which  authorises  a  private  right  of  action 
where  a  municipal  speed  ordinance  or  police 
regulation  goTernlng  the  running  of  the  rail- 
road trains  has  been  Tiolated. 

Piper  T.  Ballroad  (Wis.)  46  N.  W.  103,  was 
an  action  for  damages  based  upon  the  Tlola- 
tlon of  a  state  statute  regulating  the  speed 
of  railway  trains  in  dties,  and  therefwe 
throws  no  light  iqwn  the  qaestlon  here  In- 
TOlved,  and  that  question  was  not  discussed 
in  that  case. 

Ballroad  t.  Terry,  42  Tex.  451,  was  an  ac- 
tion for  damages  for  killing  the  plaintiff's 
mare  and  colt  In  consequence  of  running  at 
a  greater  rate  of  speed  than  was  permitted 
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by  the  clt7  ordinance.  The  right  of  the  city 
to  enact  such  an  ordinance  was  not  raised, 
discnssed.  or  decided  In  that  case. 

In  Wright  t.  Railroad,  4  Allen,  loc.  clt  290. 
It  was  held  that  In  a  common-law  action  for 
negligence  a  city  ordinance  regulating  the 
speed  of  a  street  car  might  be  Introduced  In 
evidence  as  bearing  upon  the  question  of  the 
use  of  due  care  by  the  defendant  But  the 
power  of  a  city  to  enact  such  an  ordinance 
was  not  discussed  and  the  ordinance  was  not 
counted  upon  In  that  case. 

Bott  T.  Pratt,  as  Minn.  323,  23  N.  W.  237, 
53  Am.  Rep.  47,  was  an  action  for  damages 
caused  to  the  plabitlfl  by  the  defendant  leav- 
ing his  horse  unhitched  in  the  street  In  vio- 
lation of  a  city  ordlnauce.  The  court  treated 
the  ordinance  as  of  the  same  nature  and 
dignity  as  a  state  statute,  and  held  that  "the 
analogy  between  statutes  and  the  ordinances 
of  cities  Is,  of  course,  not  to  be  extended 
beyond  the  proper  limits  of  municipal  juris- 
diction. But  in  matters  properly  of  local  cog- 
nizance It  Is  necessary  and  eminently  proper 
that  such  powers  should  be  committed  to  the 
municipality,  to  be  exercised  through  ordi- 
nances which  shall  be  subwdlnate  to  and 
consistent  with  tUe  general  laws,  or  in  proper 
cases  be  anthorlzed  to  tabe  their  place" — 
and  therefore  held  that  a  municipal  regula- 
tion is  as  binding  within  the  city  as  any  stat- 
ute or  law  of  the  state,  and  that  the  Legis- 
lature may  authorize  the  city  to  pass  such  a 
law  or  may  pass  it  Itself.  This  case  also 
draws  the  same  distinction  between  ordi- 
nances regulating  the  speed  of  railroads,  or 
other  police  regulations,  and  ordinances  re- 
quiring the  owner  of  the  abutting  property  to 
remove  Ice  from  the  sidewalk,  as  Is  drawn 
In  the  Jackson  Case.  It  Is  only  necessary  to 
say  tiiat  no  such  legislative  powers  can  In 
this  state  t>e  delegated  to  a  city. 

Blemers  v.  Elsen,  64  Cal.  41S,  was  an  ac- 
tion for  damages  caused  by  the  defendant 
leaving  his  horse  unhitched  on  the  street, 
in  consequence  of  which  the  horse  ran  away 
and  injured  the  plaintiff.  A  city  ordinance 
forbidding  the  leaving  of  animals  unhitched 
on  the  streets  was  offered  In  evidence,  al- 
though the  action  was  not  based  upon  the 
ordinance.  The  court  discussed  the  question 
of  the  liability  of  an  Individual  to  another 
for  a  failure  to  perform  a  duty  Imposed  upon 
him  by  statute  or  through  legal  authority, 
and  held  such  a  violation  to  be  negligence 
in  the  eye  of  the  law,  but  the  power  of  a  dty 
to  enact  such  an  ordinance  was  not  discussed 
or  decided — much  less  the  power  of  a  dty 
by  ordinance  to  make  evidence  of  a  common 
or  statutory  liability. 

The  foregoing  analysis  of  the  cases  dted 
In  support  of  the  doctrine  laid  down  In  the 
Jackson  Case  and  In  the  case  at  bar  fully 
demonstrates  that  such  cases  arose  In  states 
where  It  is  held  competent  for  the  Legisla- 
ture to  delegate  lejfislatlve  powers  to  munic- 
ipalities, or  where  there  was  a  state  statute 
exiseSB^  conferring  a  right  of  action  upon 


one  dtlzen  agalngt  another  for  a  violation  of 
any  municipal  regulation,  or  where  It  was 
assumed,  without  .discussion,  that  a  private 
right  of  action  could  arise  from  a  violation 
of  a  munidpal  police  r^ulatlon,  equally  as 
well  as  where  such  right  of  action  was  ex- 
pressly conferred  by  state  statute  or  by  the 
common  law.  Therefore  the  prior  decisions 
in  this  state  and  In  other  jurisdictions  do  not 
accurately,  logically,  and  sdentiflcally  discuss 
or  dedde  the  questions  here  involved. 

The  text-writers  have  attempted  to  state 
a  safe  legal  principle  upon  which  to  rest  the 
decisions  on  this  subject  Thompson  on  K^- 
Itgence  (2d  Ed.)  vol.  1,  {  12,  In  dlscusshag 
this  question,  says:  "In  considering  this 
question,  it  Is  therefore  to  t>e  kept  In  mind 
that  there  are  many  statutes  and  mnniclpaJ 
ordinances  which  forbid  the  doing  of  acts, 
the  violation  of  which  does  not  necessarily 
give  any  right  of  action  In  favor  of  private 
Individuals;  the  offense  being  against  the 
public,  to  be  redressed  in  the  one  case  in  a 
criminal  prosecution,  or  In  an  action  brought 
In  behalf  of  the  state  by  the  Attorney  Gen- 
eral, and  In  the  other  by  a  prosecution  In  a 
mnnicipal  court  And  it  may  be  stated  as  a 
genera]  proposition,  though  there  may  be  dif- 
ficulty In  some  cases  In  applying  It,  that  the 
violation  of  a  statute  or  municipal  ordinance 
is  not  of  itself  a  cause  of  action  grounded 
upon  negligence.  In  favor  of  an  Individual, 
unless  the  statute  or  ordinance  was  design- 
ed to  prevent  such  Injuries  as  that  suffered 
by  the  individual  dalmlng  the  damages,  and 
often  not  then;  the  question  depending  upon 
judicial  theories  and  surmises."  The  learned 
author  then  points  out  that,  although  the 
statute  or  ordinance  may  prohibit  the  doing 
of  an  act  to  the  end  of  promoting  the  pub- 
lic safety,  such  legislation  Is  not  exdnslve, 
but  that  It  may  be  simply  declaratory  of  the 
common  law,  and  that  It  Is  only  exduslve 
where  the  Legislature  creates  the  right  or 
Imposes  the  duty  and  gives  a  remedy.  In 
which  event  that  remedy  alone  must  be  pur- 
sued. The  same  author.  In  section  4510,  vol.  4, 
cited  the  rule  laid  down  by  this  court  in  Blue- 
dom  V.  Railroad,  108  Mo.  439,  IS  S.  W.  1103. 
82  Am.  St  Rep.  616,  that  the  violation  of  a 
municipal  speed  ordinance  Is  negligence  per 
se,  but  does  not  undertake  to  discuss  the 
question  on  legal  principles.  As  herdnbe- 
fore  pointed  out,  Dillon  on  Munidpal  Cor- 
porations, {  713,  and  Bedfleld  on  Railways, 
p.  578,  discuss  only  the  power  of  a  city 
to  enact  a  police  si>eed  ordinance,  but  do  not 
discuss  the  question  here  involved.  Shear- 
man &  Redfield  on  Negligence  (5th  Ed.)  f  IZ, 
draws  no  distinction  between  a  violation  of  a 
state  statute  and  a  munidpal  regulation,  and 
advocate  the  doctrine  that  they  afford  a 
right  of  action  to  the  dtfzen  Injured  against 
the  offender,  whether  the  statute  or  ordi- 
nance gives  such  a  right  or  simply  imposes 
a  penalty  by  way  of  a  fine  for  its  violation, 
but  points  out  that  while  this  rule  obtains  In 
Qe<vgia,  Indiana,  Missouri,  Wisconsin.  Hlik> 
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nesota,  and  Colorado,  and  Buch  Tlolatton  Is 
ia  these  states  treated  as  negligence  per  se. 
It  is  held  In  New  York  and  Pennsylvania 
that  such  violation  of  a  statute  or  ordi- 
nance IB  not  negligence,  aB  a  matter  of  com- 
mon i»w,  but  "only  some  evidence  of  negli- 
gence," and  concludes  that  it  is  wrong  to  in- 
strnct  the  Jury  that  mere  proof  of  such  neg- 
ligence entitles  the  plaintiff  to  recover,  or. 
In  other  words,  that  it  is  not  negligence  per 
se,  but  only  prima  facie  evidence.  Tlie  au- 
thor, however,  does  not  discuss  the  power  of 
a  city  to  create  such  a  private  right  of  ac- 
tion, any  more  than  to  say  that,  if  the  stat- 
ute or  city  ordinance  was  established  for  the 
benefit  of  private  persons,  It  would  afford 
sucb  a  right  of  action.  Cooley  on  Torts  (2d 
Kd..)  p.  784.  Is  frequently  misquoted  as  sup- 
porting the  doctrine  stated  in  the  Jackson 
Case  and  In  the  case  at  bar.  An  examination 
of  the  discussion  by  that  author,  beginning 
on  page  780  and  extending  to  page  790,  dis- 
closes, however,  that  he  was  speaking  of 
a  violation  of  a  state  law,  and  not  of  fi 
city  ordinance,  and  that  he  did  not  consider 
the  question  of  the  power  of  a  city  to  create 
such  a  private  right  of  action  under  Its  po- 
lice power.  The  language  employed  by  the 
author  which  has  been  misapplied  is:  "If 
the  duty  imposed  is  obviously  meant  to  be  a 
duty  to  the  public,  and  also  to  individuals, 
and  the  penalty  is  made  payable  to  the  state 
or  to  an  Informer,  the  right  of  an  Individual 
Injored  to  maintain  an  action  on  the  case  for 
a  breach  of  the  duty  owing  to  him  will  be 
unquestionable.'*  This  language  was  em- 
ployed In  the  paragraph  In  which  it  is  stat- 
ed that,  "where  the  statute  Imposes  a  new 
duty  where  none  exists  before,  and  gives  a 
specific  remedy  for  Its  violation,  the  pre- 
sumption is  that  this  remedy  was  meant  to 
be  exclusive,  and  the  party  complaining  of 
the  breach  is  confined  to  It"  The  author 
alBo  {Mints  out  that  if  a  remedy  exists  at 
common  law,  and  a  new  remedy  Is  given  by 
statute,  and  there  are  no  negative  words  In 
the  statute  Indicating  that  the  new  remedy 
Is  to  be  exclusive,  the  presumption  is  that  tt 
was  Intended  to  be  cumulative,  and  the  party 
injured  may  proceed  either  under  the  com* 
mon  law  or  under  the  statute. 

The  foregoing  review  of  the  cases  in  this 
state  and  of  the  adjudications  In  other  states 
clearly  shows  that  the  distinction  made  In 
the  Jackson  Case  between  the  right  of  one 
person  to  maintain  a  .civil  action  against  an- 
other for  a  violation  of  an  ordinance  requir- 
ing the  removal  of  ice  from  the  sidewalk, 
and  for  the  violation  of  a  speed  ordinance, 
or  such  an  ordinance  as  that  under  consid* 
eratlon  In  this  case,  cannot  he  logically 
maintained  upon  legal  principles.  The  pow* 
«r  of  a  city  to  enact  both  classes  of  such 
ordlnanees  artses  out  of  the  police  power  of 
the  city  alone.  But  it  Is  said  in  the  Jackson 
Case  that  Inasmuch  as  it  is  the  duty  of  a 
city  to  keep  its  sidewalks  in  a  reasonably 
safe  condition  for  the  public  to  travel  there- 


on, and  inasmuch  as  the  city  cannot  Shift 
this  responsibility  to  the  abutting  owner  or 
to  any  one  else,  therefore  there  Is  a  dif- 
ference between  a  violation  of  an  ordinance 
requiring  the  abutting  owner  to  remove  Ice, 
and  an  ordinary  police  speed  ordinance.  In 
that  in  the  former  case  no  right  of  action 
is  conferred  upon  third  persons,  while  in  the 
latter  case  such  a  right  is  conferred.  It  is 
manifest  to  my  mind  that  the  duty  of  the 
city  is  the  same  In  both  instances,  and  that 
the  purpose  of  the  ordinance  Is  the  same  in 
both  Instances.  Permitting  the  ice  to  re- 
main on  the  sidewalk  I9  a  nuisance  on  the 
public  highway.  So,  also,  permitting  a  rail- 
road or  a  citizen  to  travel  at  such  a  rate 
of  speed  on  the  highway  as  to  endanger  the 
safety  of  other  persons  thereon  Is  a  nuisance. 
The  liability  of  the  city  Is  the  same  In  both 
cases.  Its  liability  arises  solely  from  Its  fail- 
ure to  remove  a  nuisance  from  the  highway, 
or  from  its  permitting  citizens  to  create  a 
nuisance  on  the  highway.  In  the  one  In- 
stance the  nuisance  is  created  by  an  act  of 
God.  In  the  other  Instance  It  Is  created  by 
the  citizen.  And  the  liability  of  the  city 
arises  solely  out  of  its  obligation  to  keep  Its 
highways  tree  of  nuisances.  The  dty  can- 
not shift  this  responsibility  in  either  case, 
and  can  shift  it  as  much  In  the  one  case  as 
In  the  other.  It  has  frequently  been  held 
that  under  its  police  power  the  city  can  com- 
pel the  abutting  owner  to  remove  the  ice 
and  snow  from  the  sidewalk.  So,  also,  the 
city  can  prevent  railroad  trains  from  run- 
ning on  Its  highways,  or  from  so  running  as 
to  be  a  nuisance.  The  underlying  principle 
in  both  Instances  Is  the  preservation  of  the 
safety  of  the  citizens  in  using  the  highway. 
I  am  therefore  clearly  of  the  opinion  that 
there  can  be  no  accurate,  logical,  or  sden- 
tlfic  distinction  drawn  between  such  ordi- 
nances, and  therefore  that  this  court  must 
either  recede  from  Its  opinion  In  the  Norton 
Case,  or  from  the  opbalon  In  the  Jackson 
Case. 

This  brings  me  to  a  consideration  of  the 
other  line  of  cases  above  referred  to,  which 
have  run  along  through  the  Reports  of  this 
state  at  the  same  time  with  the  cases  here- 
inbefore analyzed.  This  line  of  cases  con- 
sists of  Fath  V.  Railroad,  105  Mo.  54B,  16  S. 
W.  913,  13  L.  K.  A.  74;  Senn  v.  RaUroad, 
108  Mo.  152,  18  S.  W.  1007;  Moran  v.  Pull- 
man, eto.,  Co.,  134  Mo.  641.  36  8.  W.  659,  38 
L.  R.  A.  755,  56  Am.  St  Rep.  643;  Sanders 
V.  Railroad,  147  Mo.  411,  48  S.  W.  856;  Mup- 
phy  V.  Railroad,  163  Mo.  263,  64  S.  W.  442; 
Holwerson  v.  Railroad,  167  Mo.  245,  57  S.  W. 
770,  50  L.  R.  A.  850.  And  thene  decisions 
In  this  state  are  in  harmony  with  the  ded* 
slons  In  other  jurisdictions.  Heeney  v. 
Sprague,  11  R.  I.  456,  23  Am.  Bep,  502;  Rail- 
road V.  Brvln,  89  Pa.  71,  33  Am.  Rep.  726; 
Kirby  V.  Boylston  Ass'n,  14  Gray,  249,  74 
Am.  Dec.  682;  Flynn  v.  Canton  Co.,  40  Md. 
812,  17  Am.  Rep.  e(B;  Jenbs  v.  Williams, 
115  Mass.  217;  Vandyke  v.  Cincinnati,  1 
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Dlsn.  532;  Knnpple  t.  Knickerbocker  Ice 
Oo.,  87  N.  Y.  488;  Moore  t.  Gadsden.  03  N. 
T.  12;  Connor  t.  Electric  Traction  Co.,  173 
Pa.  602.  34  Atl.  238;  Railroad  t.  Dalton  (Ky.) 
43  S.  W.  431;  Railroad  v.  Wood  (Ky.)  52  S. 
W.  796;  Atkinson  t.  Newcastle,  etc,  Co., 
L.  R.  2  Esch.  DlY.  441;  Taylor  t.  Railroad, 
45  Mich.  74,  7  N.  W.  728,  40  Am.  Rep.  457. 

In  rath  T.  Railroad,  supra,  the  question 
of  the  power  of  a  dty  to  create  "a  civil  duty 
enforceable  at  common  law"  was  first  dis- 
cussed scientifically  in  this  state,  and  it  was 
there  said  that^  although  the  subject  had 
been  Incidentally  tonched  upon  in  several  iu- 
ataiuseg,  the  validity  of  the  ordinance  had 
never  been  adjudicated  by  this  court  And 
It  was  there  pointed  out  that,  upon  principle 
and  precedent,  such  a  duty  could  not  be  cre- 
ated by  a  mere  police  regulation,  but  that 
the  dty  had  power  under  Its  police  powers 
to  create  an  obligation  on  the  part  of  lU 
dttzen  to  perform  certain  of  the  duties  which 
rested  upon  the  dty,  and  to  enforce  the  per- 
formance of  such  duties  by  fines,  forfdtures, 
and  Imprisonment,  but  could  not  create  a 
right  of  dvil  action  among  citizens  inter  sese 
for  the  violation  of  an  ordinance,  and  that  it 
was  only  in  cases  where  the  defendant  had 
made  a  contract  with  the  dty,  for  a  valu- 
able consideration,  to  be  bound  by  such  regu- 
lations, that  a  dvil  liability  could  arise.  It 
was  pointed  out  exhaustively  that  such  was 
the  weight  of  authority  in  England  and 
America.  The  subsequent  cases  above  refer- 
red to  In  this  state  have  followed  and  am- 
plified the  doctrine  there  laid  down.  But  It 
was  said  In  the  Jackson  Case,  and  Is  said 
In  the  majority  oplnkm  In  this  case,  that  the 
dlscosslon  of  the  subject  in  the  Fath  Case 
was  obiter,  because  in  that  case  It  appeared 
that  the  defendant  had  accepted  or  agreed 
to  be  bound  by  the  provisions  of  the  ordi- 
nance. It  Is  also  said  In  the  Jackson  Case 
and  In  the  majority  opinion  In  this  case  that 
the  Rhode  Island,  Pennsylvania.  Maryland, 
and  Massachusetts  cases  above  dted  are  not 
decisive  of  the  question  here  Involved,  and 
belong  to  the  same  class  of  cases  to  which 
Norton  t.  St.  Louis,  supra,  belongs,  and  that 
they  were  all  cases  of  violation  of  a  city  or- 
dinance requiring  the  removal  of  Ice  and 
snow  from  the  sidewalk.  As  hereinbefore 
pointed  out,  if  the  discussion  of  the  subject 
In  Fath  v.  Railroad  was  obiter,  the  discussion 
of  the  subject  in  this  cose  Is  likewise  obiter, 
because  in  both  instances  the  defendant  had 
accepted  or  agreed  to  be  bound  by  the  provi- 
sions of  the  ordinance.  But  whatever  may  be 
said  on  the  question  of  obiter,  the  fact  re- 
mains that  the  legal  principles  and  precedents 
referred  to  and  set  out  In  those  cases  must 
be  considered  in  the  final  settlement  of  this 
case.  Those  principles  have  been  fully  stat- 
ed in  the  f'ath  Case,  and  the  cases  before 
dted  which  follow  It,  so  that  an  exliauative 
review  of  those  cases  is  not  here  necessary. 
In  view,  however,  of  what  was  said  In  the 
Jackson  Case  and  la  said  in  this  case  as  to 


the  adjudications  In  other  Jurisdictions  upon 
this  subject;  It  la  neceasaiy  to  briefly  anal^-ze 
these  decisions: 

Taylor  v.  Railroad.  40  Mich.  74,  7  N.  W. 
728,  40  Am.  R^.  457,  was  an  action  for  dam- 
ages against  an  abutting  owner,  arising  out 
of  a  violation  of  a  dty  ordinance  requiriug 
such  owner  to  remove  ice  and  snow  from 
the  sidewalk.  The  opinion  was  written  by 
Judge  Cooley,  and  he  said  that  the  plaintiff 
claimed  that  the  duty  imposed  was  for  the 
benefit  of  persons  using  the  sidewalk,  and 
iniu-ed  to  each  dtlzen  injured,  and  refored 
to  the  fact  that  the  plaintiff  relied  upon  the 
English  case  of  Couch  v.  Steele,  8  E.  &  B. 
402.  The  learned  Judge,  however,  followed 
the  later  English  case  of  Atkinson  v.  Water- 
works Co.,  L.  B.  2  Excb.  Dlv.  441,  and  said 
that,  in  order  to  entitle  the  plaintiff  to  re- 
cover, it  must  appear  that  the  duty  Imposed 
was  to  Individuals  rather  tlian  to  the  whole 
public  of  the  dty,  tor,  UC  it  was  only  a  public 
duty,  "it  cannot  be  pretended  ttiat  a  private 
action  can  be  maintained  for  a  breach  there- 
of. A  breach  of  public  duty  must  be  punish- 
ed In  some  form  of  public  prosecution,  and 
not  by  way  of  individual  recovery  of  dam- 
ages." It  was  then  pointed  out  that  the 
duty  enjoined  was  to  the  whole  public,  and 
not  to  Individuals,  and  it  was  said:  "If  the 
duty  to  keep  sidewalks  free  from  obatrue- 
tlons  is  a  duty  to  Individual  travelers  desir- 
ing to  use  It,  it  Is  as  much  broken  when  the 
walk  is  wholly  obstructed  as  when  It  la 
capable  of  use,  but  Is  dangerous,  and  an  ac- 
tion will  as  much  Ue  by  one  who  is  compelled 
to  go  around  an  obstruction  as  one  who  slips 
and  falls  In  a  dangerous  placfc  Moreover, 
as  the  lot  owner  is  required  to  keep  the  walk 
free  from  all  nuisances,  an  Individual  travel- 
er, who  can  maintain  the  proposition  that 
tliis  is  a  duty  to  him.  most  be  entitled  to 
bring  suit  wh«nevw  the  odstence  of  a  nui- 
sance diminishes  dther  the  comfort  or  the 
safety  of  the  uae  of  the  walk  by  him.  This 
view  of  tbe  obligation  of  the  lot  owner 
would  add  greatly  to  his  common-law  lia- 
bllitlea,  and  It  Is  not  easy  to  draw  tbe  line 
which  should  definitely  limit  and  confine  his 
liabilities."  It  was  accordingly  held  that 
only  a  public  duty  was  enjoined,  and  that  a 
right  of  private  action  could  not  arise  out 
of  a  violation  of  the  duty. 

In  Knnpple  t.  Knickerbocker  Ice  Co.,  81 
N.  y.  488,  It  was  pointed  oat  that  in  the 
earlier  New  York  cases'  it  had  been  hdd  that 
a  violatifm  of  a  dty  speed  ordinance  was 
negUgeuce  per  se,  and  afforded  a  right  of 
action  to  the  person  injured  against  the 
person  violating  the  ordinance,  but  that  the 
later  cases  in  that  state  had  overruled  that 
doctrine,  and  hdd  that  the  violation  of  sudi 
an  ordinance  is  "some  evidmca  of  negli- 
gence," and  thraefore  such  a  violation  cC  sodi 
an  ordtoance  did  not  afford  a  li^t  (tf  drll 
action. 

Moore  t.  Qadsden,  93  M.  Y.  12^  was  an  ae- 
tlon  for  damages  against  an  abutting  owner 
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for  failure  to  remore  snow  and  ice  from  the 
sidewalk  as  required  by  tbe  city  ordinance. 
The  court  aald,  "The  ordinance  of  the  city 
is  a  police  regulation,  hnt  la  not  of  itself 
sufficient  to  give  a  cause  of  action  to  tbe 
party  injured  by  the  act  in  Tlolation  of  its 
terms." 

Connor  t.  Electric  Traction  Co.,  178  Pa. 
602,  34  Atl.  238,  was  an  action  for  damages 
arising  out  of  a  Tlolation  of  a  dty  ordinance 
regulating  the  running  of  street  cars.  It  was 
contended  that  a  violation  of  the  ordinance 
was  negligence  per  ae,  but  the  Supreme  Court 
said:  "Failure  to  comply  with  the  provi- 
sions of  such  an  ordinance  is  not  necessarily 
negligence  per  ae.  It  la  merely  evidence  of 
negligence." 

Jenks  v.  Williams,  115  Mass.  217,  was  a 
bill  in  equity  to  enjoin  tbe  owner  from  con- 
strncting  or  maintaining  bow  windows  or 
otber  projections  Into  tbe  street  contrary  to 
the  city  ordinance,  In  consequence  of  which 
the  plaintUTs  adjoining  property  was  dimin- 
ished in  value.  It  was  held  that  the  ordinance 
was  Intended  for  the  benefit  of  the  public, 
and  conferred  no  distinct  rights  on  Individual 
dtlxena  or  owners  of  property,  and  that  a 
private  action  would  not  lie  for  tbe  violation 
of  the  ordinance. 

Heeney  v.  Sprague,  11  R.  I.  456,  28  Am. 
Bep.  502,  was  an  action  for  damages  arising 
out  of  the  violation  of  a  municipal  ordinance 
requiring  the  abutting  owner  to  remove  any 
snow  and  Ice  from  the  sidewalk.  The  sub- 
ject is  discussed  wltb  such  clearness  and 
force  by  Chief  Justice  Dnrfee  that  the  fol- 
lowing excerpt  therefrom  la  justified.  He 
said:  "The  plalntitTs  base  their  right  to  main- 
tain this  action  on  the  authority  of  cases 
which  they  claim  bold  that  where  a  person 
is  required  by  statute  to  do  an  act  and  neg- 
lects to  do  It,  any  person  specially  injured 
by  the  neglect  Is  entitled  to  recover  his  dam- 
ages In  an  action  on  the  case  if  no  otber  rem- 
edy Is  given,  and  that,  too,  even  vrtxen  tbe 
statute  imposes  a  penalty  for  its  violation. 
Conch  V.  Steele,  8  B.  &  B.  402,  411;  Gen. 
Steam  Nav.  Co.  v.  Morrison,  18  C.  B.  N.  S. 
5S1,  594;  Caswell  v.  Worth,  5  B.  &  B.  840; 
Atkinson  v.  New  Castle,  etc..  Co.,  L.  H. 
Exch.  404:  Aldrfeh  v.  Howard.  7  R.  I.  199. 
It  has  been  doubted,  however,  whether  tbe 
cases  go  so  far  as  Is  claimed.  This  doubt  is 
expressed  In  Flynn  v.  Canton  Co.  of  Balti- 
more, 40  Md.  812,  17  Am.  Kep.  603,  and  In 
that  case  the  attempt  is  made  to  confine  the 
liability  to  cases  in  which  the  neglected  duty 
Is  prescribed  for  the  benefit  of  particular 
persons,  or  of  a  particular  class  of  persons, 
or  in  consideration  of  some  emolument  or 
privilege  conferred  or  provision  made  for  Its 
performance,  and  to  show  that  It  does  not 
extend  to  a  duty  Imposed  without  considera- 
tion, and  for  tne  benefit  of  the  public  at  targe; 
the  only  UabUi^  for  tbe  neglect  of  such  a 
dnty  being  the  penalty  prescribed.  And  this 
▼lew  is  supported  by  strong,  if  not  Irrefut- 
ably anthori^.    Hickok  v.  Tmstees  of 


PlattBburg,  16  N.  Y.,  note  on  page  161;  East- 
man V.  Meredith,  36  N.  H.  284,  72  Am.  Dec. 
SOZ;  Blglow  V.  Inhabitants  of  Randolph,  14 
Cray,  541;  Aldrich  v.  Tripp,  11  R.  I.  141,  23 
Am.  Bep.  434.  Bat  even  supposing  tbe  lia- 
bility Is  not  subject  to  any  such  qualification, 
then,  Inasmuch  as  the  neglected  du^  was  not 
enjoined  by  statute,  but  by  a  municipal  oril- 
nance,  the  question  arises  whether  in  this  re- 
spect an  ordinance  Is  as  effectual  as  a  stat- 
ute. There  are  many  things  forbidden  by 
ordinance  which  are  nuisances  or  torts,  and 
actionable  as  sucb  at  common  law.  The 
qnestion  does  not  relate  to  them.  The  de- 
fendant has  not  done  anything  Injurious  to 
others  which  she  was  forbidden  to  do^  She 
has  simply  left  undone  something  beneficial. 
to  others  which  she  was  required  to  do  under 
a  penalty  In  case  of  default  The  thing  re- 
quired was  not  obligatory  ui>on  her  at  com- 
mon law.  It  was  a  duty  newly  created  by 
ordinance,  which,  but  for  the  ordinance,  she 
might  have  omitted  with  entire  Impunity. 
The  question  is  whether  a  petBoa  neglecting 
such  a  duty  Is  subject  not  only  to  the  penalty 
prescribed,  but  also  to  a  civil  action  In  favor 
of  the  person  specially  Injured  by  the  neglect 
If  tbe  liability  exists,  it  Is  quite  a  formidable 
one.  A  fall  on  the  Ice  Is  often  serious  In  its 
consequences.  The  damages  resulting  from 
It  may  amount  to  thousands  of  dollars.  And 
under  the  ordinance  the  liability,  If  it  exists, 
may  be  visited  either  upon  the  owner  or  the 
occupant  of  the  abutting  premises,  or  upon 
any  person  having  the  care  of  them.  And 
further,  if  tbe  liability  exists  under  the  ordi- 
nance in  question.  It  exists,  pari  ratione, 
under  every  ordinance  prescribing  a  similar 
dnty.  To  hold  that  It  exists  Is  therefore  to 
recognize,  outside  the  Legislature,  a  legisla- 
tive power,  as  between  Individuals,  which, 
though  indirectly  exercised,  is  nevertheless 
In  a  high  degree  delicate  and  Important 
This  we  ought  not  to  do,  unless  upon  prin- 
ciple or  precedent  our  duty  to  do  it  Is  clear, 
for  we  do  not  suppose  that  the  creation  of 
new  civil  liabilities  between  individuals  was 
any  part  of  the  object  for  which  the  power 
to  enact  ordinances  was  granted.  In  some 
of  the  cases  the  origin  of  the  liability  upon  a 
.statutory  duty  Is  ascribed  to  the  statute  of 
Westminster  II,  c,  50;  2  Inst.  485,  486.  See 
Couch  V.  Steele,  8  E.  &  B.  402,  41] :  Aldrich 
V.  Howard,  7  R.  I.  199,  214.  This  chapter, 
however,  relates  only  to  statutes.  It  does 
not  extend  to  municipal  drdlnances.  But 
even  If  the  liability  has  its  origin  In  tbe  com- 
mon law,  we  do  not  find  that  it  has  ever 
been  held  to  extend  to  a  neglect  of  duty  en- 
joined simply  by  a  municipal  ordinance,  and 
we  think  there  are  reasons,  apparent  from 
what  we  have  already  said,  why  it  should 
not  extend  to  It  The  power  to  enact  ordi- 
nances is  granted  for  particular  local  pur- 
poses. It  includes  or  Is  coupled  with  a  power 
to  prescribe  limited  punishments  by  fine,  pen- 
alty, or  Imprisonment  for  disobedience.  No 
power  is  given  to  annex  any  civil  liberty. 
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The  power,  being  delegated,  should  be  strict- 
ly conBtrned.  It  would  seem,  theref(»re,  that 
the  mere  neglect  of  a  duty  prescrlhed  In  the 
exercise  of  such  a  power  should  not  be  held 
to  create,  as  a  legal  consequence,  a  liability 
which,  within  the  power,  could  not  be  direct- 
ly Imposed."  It  will  be  observed  that  the 
court  discussed  the  whole  subject  of  the 
power  of  a  city  to  enact  such  police  regula- 
tions, and  of  the  right  of  citizens  to  maintain 
an  action  for  the  violation  thereof.  No  dls- 
tlnctton  Is  made  In  the  discussion  between 
municipal  ordinances  requiring  the  abutting 
owner  to  remove  ice  aud  snow  from  the  side- 
walk, and  municipal  ordinances  regulating 
the  use  of  streets  or  the  running  of  trains,  or 
the  driving  of  vehicles  on  the  atreeta.  And 
the  dUEerence  Is  pointed  out  between  ordi- 
nances which  are  Intended  for  the  benefit  of 
the  whole  commonlty,  or  of  all  persons  com- 
posing the  community,  and  ordinances  which 
are  passed  for  the  b«ieat  of  particular  per- 
sons, or  a  particular  class  of  persons,  or  In 
consideration  of  some  emolument  or  privilege 
conferred.  It  is  obvious  that  speed  ordi- 
nances or  ordinances  like  the  vigilant  watch 
ordinance  are  passed  as  much  for  the  ben- 
efit of  ttie  whole  public  as  are  ordinances  for 
tba  removal  of  Ice  and  snow  from  the  side* 
walk,  and  that  neither  class  of  ordinances 
can  accurately  be  said  to  have  been  passed 
for  the  benefit  of  particular  parsons  or  classes 
of  perscms. 

BaUmad  v.  Brrln,  89  Fa.  71,  88  Am.  Bep. 
726,  was  as  action  for  damages  grovrlns  oat 
of  a  failure  of  Uie  railroad  company  to  obey 
a  municipal  ordinance  which  required  It  to 
place  a  cap-log  eight  Inches  high  on  the  side 
of  the  wharf  or  passageway,  In  consequence 
of  which  the  plalntUFs  horse  and  cart  fell 
into  the  river  and  -were  lost  The  court  held 
that  no  light  of  action  was  conferred  in  fa- 
vor of  the  plafntllE  b7  the  ordinance,  and 
tiial;  as  no  right  of  action  at  common  law 
existed,  the  plaintiff  was  not  entitled  to  re- 
cover. Speaking  of  such  ordinances,  the 
court  said:  "Would  disobedience  of  this  reg- 
ulation of  Itself  subject  the  company  to  such 
charge  and  action?  This  question  would 
seem  almost  to  answer  itself,  for,  If  it  be 
affirmed,  then  may  dvll  duties  and  civil 
remedies  be  given  or  taken  away  by  ordi- 
nance-^ power  as  yet  quite  b^ond  the 
reach  of  mnnlclpal  legislation.  The  national 
or  state  Legislature  may  do  this,  for  It  Is 
the  supreme  power,  and,  as  such,  can  make 
that  Immoral  which  was  before  Indifferent, 
and  that  neglect  which  was  before  pru- 
dence, but  the  cl^  of  Philadelphia  has  no 
such  power.  Its  ordinances  are  but  police 
regnlatloss  enforceable  by  penalties  recov- 
erable by  actions  of  debt  or  otherwise,  as 
may  be  prescribed,  but.  If  not  so  enforced, 
they  come  to  nothing.  An  ordinance  may 
forbid  the  maintenance  by  my  neither  of  a 
cess-pool  upon  his  premises,  and  It  may,  by 
penalty,  compel  him  to  abate  It;  but.  wheth- 
er It  does  so  at  not,  I  may.  If  X  am  damaged 


thereby,  have  my  common-law  action  against 
him,  but  If  I  am  not  damaged  I  am  without 
remedy.  In  this  the  ordinance  neither  helps 
nor  hinders.  This  Is  a  matter  well  settled 
by  Spencer,  J.,  In  the  case  of  Vandyke  v. 
Olty  of  Clnclunati,  1  Disn.  5^:  Thua,  I 
conclude,  then,  that  the  ordinance  Imposed 
upon  Harrison  a  public  duty  alone,  which 
can  only  be  enforced  by  a  penalty  prescribed, 
a  nonperformance  of  which  does  not  subject 
him  to  a  <dvll  action  at  the  suit  of  the  person 
injured.'  In  arriving  at  this  conclusion  the 
learned  Justice  uses  the  argument  I  have 
thought  pn^er  to  adopt;  that  is,  an  ordi- 
nance cannot  create  a  civil  duty  enforceable 
at  common  law.  For,  If  a  city  council  has 
power  so  to  do — If  it  has  the  power  to  create 
such  an  obllgatidn,  it  must  also  have  the  pow- 
er to  restrict  It;  In  other  vnxds,  to  prescribe 
the  sole  consequence  arising  ttaereftom;  bat 
It  will,  we  apprehend,  be  conceded  that  a 
power  like  the  one  here  indicated  Is  wholly 
b^ond  the  provisions  of  such  a  body.  Tboe 
are.  Indeed,  cases  where  such  ordinances 
have  been  received  in  evidence  In  comjium- 
law  actions  for  negligence,  but  they  are  gea- 
erally  such  as  enter  into  the  case  Itself,  or 
enforce  a  commfm-Iaw  doty." 

The  case  of  Vandyke  v.  Olndnuatl,  1  Dlsn. 
632,  referred  to  in  the  case  last  analyaed, 
discusses  the  question  here  Involved,  and 
holds  that  a  dvll  right  ot  actl<»i  cannot 
arise  out  of  such  an  ordinance,  aaring:  *Tlie 
effect  of  this  would  he  to  Invest  a  monldpa] 
corporation  with  the  highest  attribute  ot 
sovereignty — that  of  abating;  llmlthig,  and 
directing  the  most  Important  rig^ita  and  In- 
terests of  Individuals  In  the  oommnnIt;y,  and 
dictating  their  relation  to  each  other;  a 
power  that  no  Legislature,  under  onr  Con- 
stitution, can  depute  to  or  confer  vgoa  an- 
other. I  conclude,  then,  that  the  ordinance 
imposed  upon  Harfoeson  a  duty  to  tbe  public 
alone,  which  can  only  be  enforced  bj-  the 
penalty  prescribed,  and  ttie  nonperformance 
of  which  dow  not  subject  him  to  a  cItU  ac- 
tion at  the  salt  of  a  inivate  poson." 

Khrby  T.  Boylston  Market  Co^  14  Otay* 
249,  74  Anu  Dec.  682,  Was  an  action  for  dam- 
ages for  powmal  injury  received  by  the 
plaintiff  from  falling  on  ttm  sidewalk  In  front 
of  the  plaintiff's  market  house  in  Boston.  It 
was  held  that  Individuals  who  sustain  In- 
juries fn»n  nuisances  created  or  obstructions 
unlawfully  placed  by  another  poaon  in  fbe 
public  highway  may  maintain  an  action 
against  him  to  recover  compensation  there- 
for. Independent  of  any  stotuto  or  ordinance, 
but  that  an  abutting  owner  cannot  be  mate 
Uable  to  a  personal  action  by  the  party  In- 
jured because  of  the  failure  to  ob^  a  mu- 
nicipal ordinance  requiring  such  abutting 
owner  to  remove  Ice  and  aaxnt\from  the  de- 
walk,  and  that  the  pers(m  violating  and 
ordinance  Is  subject  to  prosecution  under  the 
ordinance  alone. 

Railroad  v.  Dalton  (Ky.)  48  B.  W.  481,  was 
an  action  for  damages,  based  partly  npon  a 
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Tlolatlon  of  a  municipal  speed  ordinance. 
The  court  reviewed  tbe  prior  decisions  In 
that  state  which  held  that  a  violation  of  such 
a  speed  ordinance  could  not  afford  a  civil 
right  of  action,  and  which  further  held  that 
such  ordinances  were  not  competent  evi- 
dence of  common-law  negligence,  and  also  re- 
viewed some  of  the  decisions  In  other  states, 
and  said:  "Without  attempting  to  harmonize 
these  apparently  conflicting  authorities,  the 
true  rule'  seems  to  us  to  be  that  announced 
by  the  superior  court.  There  can  be  no  re- 
covery of  damages  In  this  state  against  rail- 
road companies  In  cases  of  this  kind,  ex- 
cept because  of  negligence.  This  is  a  ques- 
tion of  fact  to  be  established  by  proof.  Neg- 
ligence cannot  be  fastened  on  the  carrier 
by  some  local  police  regulation.  Punishment 
may  be  imposed  for  violation  of  such  ordi- 
nances, but  In  civil  suits  there  are  well-de- 
fined methods  of  establishing  the  facts 
which  authorize  a  recovery,  and  we  cannot 
depart  from  this  method  without  doing  vio- 
lence to  well-settled  principles."  And  speak- 
ing of  such  ordinances  being  used  as  evi- 
dence of  common-law  negligence,  the  court 
Bald,  "It  would  seem  clear  that  the  introduc- 
tion of  the  ordinance  could  serve  no  pur- 
pose save  almost  necessarily  to  mislead  the 
Jury." 

Railroad  v.  Wood  (Ky.)  62  S.  W.  796,  was 
an  action  for  damages  for  the  killing  of 
plaintiff's  horse.  The  action  was  based  upon 
a  violation  of  a  city  ordinance  limiting  the 
speed  of  the  train.  The  court  said:  "In  our 
opinion,  the  court  erred  In  admitting  the 
ordinance  In  evidence.  It  was  essential,  in 
order  to  recover,  that  the  negligence  of  the 
appellant  be  established  independent  of  tbe 
fact  that  the  ordinance  prohibited  the  run- 
ning of  trains  through  the  streets  of  the 
city  at  a  greater  rate  of  speed  than  twelve 
miles  an  hour.  This  Is  no  longer  an  open 
question  in  Kentucky,  as  it  was  adjudged 
In  Railroad  v.  Dalton,  43  S.  W.  431,  that 
such  an  ordinance  is  not  admissible  as  evi- 
dence upon  the  trial  of  a  case  like  the  one 
under  consideration,  and  la  misleading  and 
prejudicial  to  the  righto  of  the  defendant 
To  the  same  effect  la  Dalfinger  Flshback, 
12  Bush,  474." 

Flynn  v.  Canton  Co.,  40  Md.  312,  17  Am. 
B^.  603,  waa  an  action  for  damages  growing 
oDt  of  a  violation  of  a  municipal  ordinance 
requiring  the  abutting  owner  to  remove  Ice 
from  the  sidewalk.  The  court  reviewed  the 
former  decisions  In  that  state,  and  also  re- 
viewed at  length  the  cases  of  Couch  v.  Steele, 
3  E.  B.  402,  and  Atkinson  v.  Waterworks  Co., 
U  B.  2  Excb.  Dlv.  441,  and  pointed  out  the 
difference  between  a  law  which  Is  enacted 
for  the  baieflt  of  particular  Individuals  or  a 
particular  class  of  individuals  (e.  g.,  the  act 
of  Parliament  requiring  shipowners  to  fur- 
nish a  snffld^t  supply  of  medicine,  which 
was  Involved  In  Couch  v.  Steele,  supra)  and 
a  law  that  was  enacted  tot  the  benefit  of  the 


whole  community,  such  as  was  involved  In 
Atkinson  v.  Waterworks  Co.,  supra,  and  held 
that  a  dvll  right  of  action  Inures  to  the  In- 
dividual damaged  by  the  violation  of  the 
first  class,  but  that  such  a  right  of  action 
does  not  inure  to  any  Individual  in  the  second 
class,  and  the  violation  of  such  a  law  can 
only  be  punishable  by  fine  and  penalty.  I 
believe  that  this  Is  the  true  distinction  as  to 
state  laws,  and  I  further  believe  that,  under 
the  Constitution  and  decisions  In  this  state, 
the  power  to  enact  such  laws  Is  vested  solely 
in  the  Legislature,  and  that  the  delegation 
to  a  municipality  of  a  police  power  does  not 
confer  upon  it  the  right  to  create  a  right  of 
dvil  action,  but  that  this  right  is  limited  to 
forbidding  such  acts  or  offenses,  and  to  pun- 
ishing them  by  fine,  forfeiture,  and  Imprison- 
ment. This  view  Is  clearly  within  the  rule 
laid  down  by  Lord  Cairns  In  Atkinson  v. 
Waterworks  Co.,  supra,  where  he  said:  "But 
I  must  venture,  with  great  respect  to  tho 
learned  Judges  who  decided  that  case,  and 
particularly  to  Lord  Campbell,  to  express 
grave  doubts  whether  the  authorities  dtad 
by  Lord  Campbell  Justify  the  broad,  genoral 
proposition  that  appears  to  have  been  there 
laid  down— that,  where  a  statutory  duty  la 
created,  any  person  who  can  show  that  he 
has  sustained  Injuries  from  the  nonperform- 
ance of  that  duty  can  bring  an  action  for 
damages  against  the  person  on  whom  the 
dutr  is  Imposed.  I  cannot  but  think  that 
that  must  to  a  great  extent  depend  on  the 
purview  of  the  Legislature  In  the  particular 
statute,  and  the  language  which  they  have 
there  employed."  This  doctrine,  read  In  con- 
nection with  the  doctrine  which  obtains  In 
this  state,  that  the  legislative  power  cannot 
be  delated  to  a  municipality.  In  my  Judg- 
ment, solves  the  question  under  discussion 
here.  If  a  violation  of  mere  police  regula- 
tions of  a  city  can  confer  a  right  of  action 
among  dtlzens  Inter  sese,  the  result  would 
be  that  a  dtizra  In  a  dty  would  have  a  right 
of  action  against  another  citizen  of  the  city, 
while  a  resident  of  any  part  of  the  state  out- 
side of  such  dty  would  not  have  a  right  of 
action  against  another  resident  of  such  part 
of  the  state  for  the  neglect  of  a  duty  that  re- 
sulted in  the  same  character  of  injury  to  the 
other  person.  This  would  make  the  law  dif- 
ferent In  a  dty  from  what  it  is  in  the  coun- 
try. The  law  would  not  be  uniform  through- 
out the  state,  and  hence,  under  the  decision 
in  Badgley  v.  St  Louis,  supra,  such  dty  law 
would  be  unconstitutional.  Again,  if  a  dty 
has  the  power  to  create  such  a  right  of  action 
among  dtlzens,  it  has  the  right  to  prescribe 
how  much  the  person  Injured  by  Its  violation 
shall  recover  from  the  offender.  Under  such 
a  power  St  Louis  might  provide  for  a  recov- 
ery of  f 10,000,  Kansas  City  for  a  recovery  of 
$6,000,  and  Cedar  City  for  a  recovery  of  f  25,- 
000.  So  that  the  law  would  be  different  in 
the  several  dtles  of  the  stete,  and  outside  of 
the  cities  tbe  resident  of  the  country  would 
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have  no  such  law  for  his  protection.  Laws 
cannot  be  so  localized  or  so  different  In  the 
different  parts  of  the  state. 

3.  If  the  clt7  has  such  a  power  under  its 
charter,  has  It  enacted  any  snch  law,  or  has 
It  simply  enacted  police  relations,  and  pre- 
scribed i>enaltles  for  the  violation  thereof, 
and  are  such  penalties  the  sole  remedy  af- 
forded by  this  regulation,  and  have  the  courts 
the  right  to  punish  the  offender  in  any  other 
manner  than  la  prescribed  by  such  regula- 
tion? 

The  vigilant  watch  ordinance,  here  Involv- 
ed, la  one  of  the  12  provisions  contained  In 
section  1G70,  art  6,  c  23,  of  the  municipal 
code  of  9t  Louis.  Section  1772  of  the  same 
article  provides  that  any  person,  corporation, 
company,  etc.,  violating  or  failing  to  comply 
with  any  of  the  provisions  of  that  article, 
shall  be  deemed  guilty  of  a  misdemeanor,  and 
upon  conviction  thereof  shall  be  fined  not  less 
than  fS,  nor  more  than  $500.  Bearing  In 
mind  the  provisions  of  paragraph  14.  of  sec- 
tion 26  of  article  3  of  the  dty  charter,  which 
limits  the  right  of  the  city  to  enforce  the  po- 
lice regulation  It  may  enact  by  fines  and  pen- 
alties not  exceeding  $500,  and  by  forfeitures 
not  exceeding  $1,000,  and  bearing  in  mind 
the  penalty  prescribed  by  section  1772,  afore- 
said, the  question  here  Involved  must  be  solv- 
ed. Tt  is  [>erfectly  obvious  that,  in  enacting 
the  vigilant  watch  ordinance,  or  regulation, 
the  municipal  assembly  was  proceeding  un- 
der the  power  conferred  by  the  charter  afore- 
said, and  that  it  was  simply  attempting  to 
pass  a  general  police  regulation  that  would 
regulate  the  duty  of  all  persons,  corporations, 
and  companies,  with  respect  to  the  whole 
body  of  citizens,  and  was  not  undertaking  to 
pass  any  ordinance  that  would  inure  to  the 
benefit  of  any  particular  Individual  or  any 
particular  class  of  Individuals.  In  other 
words,  the  city  was  exercising  its  delegated 
police  power,  and  did  not,  and  did  not  at- 
tempt to,  create  any  right  of  dvll  action  be- 
tween citizens  inter  sese,  but  intended  that 
any  person  violating  any  of  the  police  reg- 
ulations cont^plated  by  said  article  should 
be  guilty  of  a  misdemeanor,  and  upon  con- 
viction be  fined  not  less  than  $5  nor  more 
than  $500.  In  my  judgment,  no  other  penalty 
or  liability  can  attach  to  or  arise  out  of  a 
violation  of  such  ordinance.  From  time  im- 
memorial the  general  and  better  rule  of  law 
has  been  that  where  a  new  duty  is  imposed, 
and  the  act  Imposing  it  prescribes  a  specific 
punishment  for  its  violation,  no  other  punish- 
ment can  be  inflicted  therefor;  and  the 
courts  have  no  power  to  enlarge,  alter,  or 
change  the  punishment  prescribed.  King  t. 
Marriott,  4  Modem  Hep.  144,  was  an  indict- 
ment a^nst  tlie  defendant  for  keeping  an 
alehouse  without  a  license.  The  statute  pre- 
scribed tliat  no  person  should  keep  an  ale- 
house, but  such  who  shall  be  admitted  there- 
to, under  a  penalty  of  three  days'  Imprison- 
ment without  bail,  and  not  to  be  discharged 
without  giving  a  recognizance^  with  tw«  sure- 


ties, to  do  so  no  mora  It  was  objected  that 
an  indictment  would  not  lie  because  the  of- 
fense was  not  a  common-law  offense,  but  a 
new  duty  Imposed  by  statute,  and  tliat  the 
statute  prescribed  the  offense  should  be  pros- 
ecuted by  information,  and  that  an  Indict 
ment  was  not  provided  by  the  statute.  It 
was  there  said,  "Now,  where  a  law  makes  an 
offense,  and  points  out  the  method  of  prose- 
cution, it  must  be  punished  according  to  such 
method,  and  not  otherwise;"  and  accordingly 
the  Indictment  was  quashed.  The  same  rul- 
ing was  made  In  Stevens  v.  Watson,  1  Salk, 
45;  Bex  v.  Pensax,  1  Bar  K.  B.  127;  aad 
Ilei  v.  Wright,  1  Burr.  544.  In  Hartl^  v. 
Hook»,  Cowper,  624,  It  was  held  that 
"wherever  a  new  offense  la  created  by  stat- 
ute, and  a  special  Jurisdiction  oat  of  the 
course  of  common  law  Is  prescribed,  that  spe- 
cial jurlsdicti<m  must  be  strictly  followed,  or 
all  the  proceedings  will  be  a  nullity."  Suth- 
erland on  Statutory  Construction,  i  208,  lays 
down  the  rule  that  "when  a  law  imposes  a 
punishment  which  acts  upon  the  offender 
alone,  and  not  as  a  reparation  to  the  partr 
injured,  and  where  it  is  entirely  wltMn  the 
discretion  of  the  lawgiver.  It  will  not  be  pre- 
sumed that  he  intended  that  it  should  extend 
further  than  is  expressed,  and  hunaanlty 
would  require  tliat  it  should  be  bo  limited." 
Sedgwick's  Statutory  &  Constitutional  Law 
(2d  Ed.)  p.  841,  says:  ''Where  a  precise  rem- 
edy for  the  violation  of  a  right  is  provided 
by  statute,  it  often  becomes  a  matter  of  in- 
terest to  know  whether  the  statutory  remedy 
is  the  only  one  that  can  be  had,  or  whether 
it  Is  to  be  regarded  as  merely  cmnulatlve; 
the  party  aggrieved  baring  also  a  right  to  re- 
sort to  his  redress  for  the  injury  sustained 
at  common  law  or  Independent  of  the  statute. 
In  regard  to  this  we  have  already  noticed  the 
rule  that  where  a  statute  does  not  rest  a 
right  in  the  person,  but  only  prohibits  the 
doing  of  some  act  under  a  penalty.  In  snch 
a  case  the  party  violating  the  statute  Is  liable 
to  the  penalty  only;  but,  where  a  right  of 
property  is  vested  by  virtue  of  the  statute, 
it  may  be  vindicated  by  the  common  law,  un- 
less the  statute  confines  the  remedy  to  the 
penalty."  The  same  author,  at  page  343. 
says:  "But  on  the  other  band.  It  Is  a  rule  of 
great  Importance,  and  frequently  acted  npmi, 
that  where,  by  a  statute,  a  new  right  Is  ^t- 
en  and  a  specific  remedy  provided,  or  a  new- 
power  and  also  the  means  of  executing  It  are 
provided  by  the  statute,  the  power  can  be 
executed  and  the  right  vindicated  In  no  other 
way  than  that  prescribed  by  statute."  Ehid- 
Ilch  on  Interpretation  of  Statutes,  |  4SS, 
says:  "If  the  statute  which  creates  the  ob- 
ligation, whether  public  or  iwivate,  provides 
in  the  same  section  or  passage  a  specific 
means  of  procedure  for  enforcing  it,  no  other 
course  than  that  provided  for  can  be  resettled 
to  for  that  purpose." 

Smith  on  the  Modem  Law  of  Hnnldpal 
Corporations,  vol.  1,  f  547,  tbns  states  the 
rule:  "If  the  manner  of  enfordnc  (wdl- 
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nances  Is  pi-escilbed  hj  statute  ot  charter  it 
Is  a  cardinal  rule  that  no  othw  method  can 
be  resorted  to."  And  In  support  of  the  text 
the  author  dtea  Bwlianks  t.  President,  86 
IlL  177;  King  t.  President.  8  III.  805;  Israel 
T.  President,  2  III.  280;  Weeks  r.  Fonnan, 
16  N.  J.  Law,  237;  WilUamson  t,  Gommon- 
wealth,  4  B.  Mon.  146;  State  v.  Zelgler,  32 
N.  J.  Law,  262;  Hart  t.  Mayor,  etc.,  9  Wend. 
571,  24  Am.  Dec.  16C;  Mayor  r.  Murphy,  40 
N.  J.  Law,  146;  City  Council  v.  Ashley  Phoe- 
pbate  Co.,  84  &  C.  641,  18  S.  B.  Stf;  Santa 
Cna  T.  Ballroad,  56  Cat  143.  This  Is  the 
role  that  has  obtained  In  this  state  ever  since 
the  case  of  Biddlck  t.  Govoriior,  1  Uo.  147, 
was  decided.  In  that  esse  it  was  said:  "It 
is  an  nncontroT«tlble  maxim  ot  law  that  a 
•tatnte  imposing  a  penalty  for  a  new-created 
off^ise  or  for  a  breach  of  duty,  and  dining 
tiie  partlcalar  mode  in  which  and  before 
what  tribunal  the  penalty  shall  be  reoorer- 
able^  moat  be  strictly  pursued."  The  cowl 
then  pointed  oat  Uiat  the  act  under  comdd- 
eratlon  imposed  a  new  duty  upon  shezUfs, 
and  prescribed  a  penalty  for  its  violation, 
and  the  metiiod  to  be  pursued  to  impose 
such  penalty,  and  t3ie  tribunal  to  try  the 
cause,  and  said:  "We  are  at  once  led  to  the 
conclusion  ttiat  they—the  lawm^Ders— in- 
tended to  provide  spedflcally  an  adequate 
remedy  for  the  neglect  of  each  particular 
duty  thereby  created,  and  a  different  con- 
struction would  subject  the  sheriff  &  a  11a- 
bill^  which  we  cannot  reasonably  suppose 
he  ever  intended  to  incur."  This  rule  was 
followed  in  sails  v.  WhltIo<HE,  10  Mo.  781; 
State  T.  Canton,  48  Uo.  61;  Moore  t.  White, 
45  Mo.  206;  Parish  v.  Ballroad,  68  Mo.,  loc. 
dt.  286;  Ballroad  v.  Ballroad.  148  Mo.,  loc. 
clt.  258,  60  &  W.  829;  Fnss  T.  Spaunborst, 
67  Mo.,  loe.  dt  264. 

The  first  canon  of  construction  of  a  statu- 
tory law  is  that  *'an  afflrmatlve  enactment  of 
a  new  rule  ImpUes  a  native  of  whatever  Is 
not  Included  or  is  different,  and,  if  by  the 
language  used  a  thing  Is  Umlted  to  be  done 
to  the  particular  form  or  manner,  it  includes 
a  n^^tlve  that  it  shall  not  be  done^otber^ 
wise.**  Elz  parte  Joffee,  46  Mo.  Ai^.  360; 
Sutherland,  St.  Const,  f  140;  Wells  v.  Supers 
Tlsors.  102  U.  S.  625,  26  L.  Ed.  122;  Cooley'a 
Const:  Llm.  pp.  7S,  79,  83.  84.  To  the  same 
effect  Is  Elliott  on  Ballroads.  t  711.  The 
same  rule  obtains  in  other  jurisdictions.  In 
City  of  Bocbester  v.  Campbell,  123  N.  T.,  loc 
cit.  414.  25  N.  E.  939.  10  L.  B.  A.  383,  20  Am. 
St.  Rep.  760,  the  Court  of  Appeals  said:  "It 
is  a  familiar  rule  In  the  construction  of  stat- 
utes tbat,  whero  a  new  right  Is  created  or 
a  new  duty  Imposed  by  statute,  If  a  remedy 
be  giren  by  the  same  statute  for  Its  viola- 
tion or  nonperformance  the  remedy  given  is 
exclnBlve."  Am.  ft  Eng.  Bnc.  of  Law  @d 
Sd.)  TOL  26v  p.  668,  thus  states  the  rule:  "It 
Is  a  well-settled  rule  of  law  that  penal  stat- 
utes are  to  be  construed  strictly.  This  rule 
is  said  to  be  founded  on  the  tenderness  of 
the  law  for  the  rlgbta  of  individuals^  and  on 
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the  plain  i^rinclple  that  the  power  of  pun&di- 
ment  is  vested  ta  the  Legislature,  not  to  the 
Judicial  department  *  •  *  The  rule  un- 
der consideration  applies  not  only  to  the  stat- 
utes which  impose  as  a  punishment  any  pen- 
alties, pecuniary  or  otherwise,  or  forfeiture 
of  money  or  other  proper^,  or  of  vested 
rights,  or  provide  for  the  recovery  of  dam- 
ages beyond  Just  compensation  to  the  party 
injured,  whether  such  penalties,  forfeitures, 
M  damages  are  to  be  enforced  and  recovered 
at  the  suit  of  the  state  or  of  the  private  In- 
dividual." The  same  author,  at  page  671, 
says:  **A  statute  tnstituting  a  new  remedy 
for  an  existing  right  does  not  take  away  a 
pre-existing  remedy  without  express  words 
or  necessary  implication.  A  new  remedy  is 
cumulative,  and  dther  may  be  pursued.  But 
when  a  statute  gives  a  right  or  remedy 
which  did  not  exist  at  oonunon  law,  and 
provides  a  spedflc  method  of  enforcing  it 
the  mode  of  procedure  provided  by  the  stat- 
ute is  exclusive,  and  must'  be  strictly  pur- 
sued." 

To  my  mtod  the  city  ordtoance  (section 
167<^  which  regulates  the  speed  of  can^  and 
todudes  what  is  called  the  "VlgUant  Watch 
Ordinance"  imposes  a  new  duty  outride  of 
the  requirement  of  tlie  common  law,  and  is 
much  more  stringent  than  the  common  law. 
It  cannot,  therefore,  be  said  that  the  vigilant 
watch  ordinance  is  simply  declaratory  of  the 
cwmmon  law,  and  therefore  affords  an  addi- 
tional remedy  to  that  afforded  by  the  com- 
mon  law.  The  ordioance  is  a  penal  ordi- 
nance creating  new  duties  of  a  general  na- 
ture,  applicMble  to  all  of  the  cltlaens  of  St 
Louis,  and  not  totended  for  the  b«ieflt  of 
any  particular  Individual  or  particular  class 
of  todlvlduols.  The  ordinance  prucribes  the 
only  penalty  which  the  charter  of  St  Louis 
authorises  the  municipal  assembly  to  pro- 
vide for  the  violation  thereof.  There  Is  noth- 
ing in  the  letter,  the  spirit  or  the  context 
of  the  ordinance  which  famishes  any  color 
to  the  claim  that  the  city  Intended  to  con- 
fer a  private  right  of  dvll  action  for  a  vio- 
lation of  it  It  Is  Btricfiy  and  truly  a  police 
regulation.  Intended  for  the  government  of 
street  railroads  In  their  relation  to  the  dty 
and  to  the  whole  body  of  dtlzens,  and  cax^ 
ries  with  it  ite  own  punishment  for  the  vlola- 
ti<m  of  it  The  courte  cannot  vary,  enlarge, 
extend,  modify,  or  In  any  manner  change  the 
specific  penalty  prescribed  by  the  ordinance 
for  the  vlolatlOD  thereof. 

For  the  foregoing  reasons,  I  am  unable  to 
concur  to  the  majority  opinion  In  respect  to 
the  matters  herein  discussed.  It  is  a  matter 
of  sincere  regret  to  me  to  every  Instance 
when  I  feel  compelled  to  disagree  with  my 
brother  Judges  upon  questions  of  law.  I 
have  great  respect  for  the  doctrine  of  store 
dedsls,  but  I  have  greater  respect  for  the 
fundamental  prtodples  of  law;  and,  where 
no  property  rights  are  concerned,  I  think  er- 
ror never  can  become  right  however  long  It 
may  have  existed  and  been  followed.  The 
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principles  of  law  an  finuided  upon  Ha  tru- 
est sense  of  tight  and  wrong,  and  error  la 
Incompatible  with  right  As  herein  indicat- 
ed, I  helleve  this  Is  the  first  time  the  qaes- 
tlons  herein  discussed  have  been  thorooghly 
considered  on  legal  prlndples  and  accord- 
ing to  the  science  of  law  In  this  state.  And 
becaose  the  opinion  In  this  case  will  foreclose 
farther  dlscnsslon  of  ttiose  qnestlons.  at  any 
rate  during  the  time  I  will  hare  the  honor 
to  be  a  member  <tf  this  conrt,  I  havd  felt 
nonntralned,  once  for  all,  to  examine  at  sncb 
great  length,  and  with  all  the  care  and  skill 
I  posBess,  the  authorities  and  decMons  bear^ 
Ing  on  this  qnestion,  and  to  announce  my 
conviction  that  the  rule  l^d  down  by  the 
majority  opinion  in  this  case  will  enlarge 
the  rls^ts  of  munlclpalltleB  and  (tf  dtliens 
inter  sese,  and  produce  much  litigation  that 
iB  wholly  beyond  the  contemplation  of  the 
common  law  and  .the  statutes  of  this  state. 

With  the  greatest  respect  and  best  fee- 
ing for  my  brother  judges  who  have  reached 
a  different  conclusion,  I  express  the  forego- 
ing as  my  deep-seated  conviction  of  the  right 
concerning  the  questions  dlacossed. 


BOBBINS  T.  BOXTLWABB. 
(Snprane  Court  of  Missouri,  Division  Ko.  2. 
Jun«  20.  1905.) 

1.  HoMBOTBAD  —  Widow's  Riohts — Saix  or 
Feb  fob  Dbcbased  Husband's  Debts. 

The  fee  of  the  homestead  of  a  widow  sub- 
ject to  her  right  is  liable  to  sale  by  order  of 
the  probate  court  for  payment  of  debts  of  the 
deceased  husband. 

2.  Estates  of  DEGBDBiriB--P»)CEBDiNos  of 
Pbobate  Govst— Sale  of  LAnn— PEntion 
— AFFiDAvrr. 

Though  the  statute  requires  that  a  peti- 
tion for  the  sale  of  lauds  of  a  decedent  for  pay- 
ment of  debts  be  verified  by  affidavit,  the  ab- 
sence thereof  is  a  mere  irregularity,  and.  the 
parties  interested  twins  in  court  by  due  pro- 
cesiL  the  irregularity  does  not  render  the  pro- 
ceedings void,  or  subject  to  an  attack  collater- 
ally. 

8.  BaICE— PbOCESS— FUBLICATIOR   OV  NOTICE. 

Rev.  St.  1879,  |  148.  requiring  notice  of 
proceedings  for  the  sale  of  land  of  a  decedent 
for  payment  of  debts  to  t>e  published  four  weeks 
In  some  newspaper  Iwfore  the  term  of  court, 
does  not  require  the  publication  for  the  four 
weeks  immediately  preceding  the  term  of  court. 

[Ed.  Note. — For  cases  in  point,  see  toL  22. 
Cent.  Dig.  Executors  and  Administrators,  i 
1405.] 

4.  Save  —  ADif inistbatob's  Sale  — Notice— 

IHSUBTIOIENT  NOTICE  —  JUDGMENT  —  COL- 
LATERAL Attack. 

Though  only  twenty-two  days'  notice  wai. 
given  of  an  administrator's  sale,  when  tlie  stat- 
ute required  four  weeks'  notice,  the  probate 
court  having  found,  in  its  order  of  sale,  that 
the  notice  had  been  published  for  four  weeks, 
it  could  not  be  attacked  collaterally  because  of 
insufficiency  of  the  notice. 

[Ed.  Note. — For  cases  In  point,  see  vol.  22. 
Gait.  Difc  Executors  and  AdminUtraton^  H 

5.  Saue— Affidavit  of  PimLicATioif— Suf- 

FICIENCT— COLLATEBAL  ATTACK. 

The  probate  court,  iu  an  order  for  the 
sale  of  lands  of  a  decedent,  having  found  that 


due  publication  had  been  made  of  the  notice 
of  the  sale,  the  order  was  not  subject  to  col- 
lateral attack,  though  the  proof  of  pabUeatioo 
was  made  by  the  publl^ers  as  a  Arm. 

[Bd.  Note.— For  eases  In  point,  sea  toL  22. 
Cnit.  Dig.  Executors  and  AdminlstEatMi^  U 
1449-1454,  ltS54.] 

6.  Adhiribtbatob's  Bali— Deiat  nr  Asm- 

CATION. 

Where  tfae  first  admiolatration  on  an  estate 
was  by  a  son  of  deceased,  who  made  no  appli- 
cation to  sell  the  real  estate  for  payment  of 
debts,  and  after  his  removal  and  the  placing 
of  the  estate  in  the  hands  of  the  iniblie  admin- 
istrator the  widow  immediately  proceeded  to 
have  the  land  set  off  as  a  faooaestead,  which 
was  done,  and  it  remained  In  her  posseasion 
to  the  time  of  her  death,  tbongh  an  application 
by  the  public  administrator  to  sell  the  land 
subject  to  the  homestead  was  not  made  until  11 
years  after  decedent's  deatti,  an  heir  could  not 
complain  on  the  delay  In  the  application.  In  an 
ejectment  suit  brongnt  26  years  thoeaftn. 

Appeal  from  Circuit  Cour^  Clark  Ooonty; 
E.  B.  HcKee,  Judge. 

Ejectment  by  Anna  B.  Bobbins  against  U. 
Q.  Boulwar&  From  a  judgment  in  tavor  (tf 
defendant,  plaintiff  appeals.  Affirmed. 

Appellant  has  filed  an  abstract  of  the  en- 
tire record  In  this  cause.  In  the  brief,  how- 
ever, there  Is  no  detailed  statement  as  to  the 
contents  of  the  abstract,  but  we  find,  after  t 
careful  consideration  of  the  record,  and  a 
verification  of  it,  that  the  respondent  has 
made  a .  fair  statem^t  of  the  gateral  out- 
lines of  this  cause,  and  with  some  modiflca- 
tioDS  we  have  adopted  it 

Tills  is  an  action  In  ejectmoit,  brought  by 
plaintiff,  now  appellant,  against  the  defmd- 
ant,  now  respondent,  to  recover  flve-elghtlia 
interest  In  and  to  49H  acres  in  the  north- 
west quarter  of  section  fifteen  (1!9,  township 
sixty-three  (63)  north,  range  six  west 
situate  In  Clark  cpunty.  Mo.  It  la  admitted 
and  agreed  by  counsel:  That  the  common 
source  of  title  Is  William  N.  Brown.  That 
he  died  on  the  31st  day  of  Deceml>er,  1877. 
intestete,  seised  of  the  land,  and  that  be  left 
as  his  heirs  at  law  his  children,  Newtim  A 
Brown,  Daniel  E.  Brown,  Henry  B.  Brown. 
Rboda  Davis,  Nettle  Bash,  Hinie  Barclay,  and 
Anna  *B.  Robbins.  That  he  left  his  widow, 
who  died  July  26,  1891.  That  $100  is  the 
reasonable  rental  value  of  the  premises  per 
year.  That  the  defendant  has  been  In  the 
possession  of  this  real  estate  since  March  I. 
1S96.  William  N.  Brown,  the  common  source 
of  title,  died  intestate  December  31.  1877, 
leaving  surviving  him  his  widow,  Mary  A 
Brown,  and  appellant  and  other  heirs  at  law. 
That  thereafter,  at  the  May  term,  1878.  of 
the  probate  court  of  Clark  county.  Mo.,  Hen- 
ry D.  Brown  was  duly  appointed  administra- 
tor of  said  estate,  gave  bond,  and  entered 
upon  the  discharge  of  his  duties  as  such  op 
to  the  February  term,  1888,  of  said  court 
when,  upon  the  application  to  said  court  by 
A.  D.  Lewis,  a  creditor  of  said  estate,  by  peti- 
tion, upon  due  notice  to  said  Henry  D. 
Brown,  such  proceedings  were  had  In  said 
court  that  letters  heretofore  granted  to  him 
wore  by  the  said  court  revdced  on  acooant  itf 


Digitized  by  Google 


Mb.) 


BOBBINS  T. 


BOT7LWABB. 


675 


hte  failure  to  Olschaise  Mi  dntlei  u  incfa 
admlniatTstor  and  for  failure  to  pay  off  tbe 
legal  demands  aJloved  against  said  estate. 
Tbat  tbereafter,  and  on  Noronber  90,  1888. 
no  one  ot  ktn  appearli^  to  admlnlatw,  tbe 
probata  court  of  dark  county.  Ha,  duly 
appointed  H€au7  O.  BchaffOr,  public  admin- 
istrator of  said  coun^,  to  take  cha^  of  and 
admlnteter  said  estate;  On  antlieatton  ct 
Uaiy  A.  Brown,  widow,  at  tin  NoTember 
term,  1888,  of  said  probate  court,  by  petition, 
snch  proceedlnga  were  bad  in  said  court  tbat 
at  the  February  term,  1880,  tbe  wbole  of  said 
real  eatate  was  set  off  to  ber  as  bar  bome- 
■tead  herein,  wtdcb  she  occupied  as  socb  up 
to  tbe  date  of  her  death,  which  occurred 
July  as,  iSBl.  Henry  O.  Sdiaffer,  public  ad- 
nolnlstratw  In  ^rge  of  said  estate,  <ni  De- 
cember 1,  1888,  filed  bis  petition  praytog  fw 
tbe  sale  of  said  real  estate,  subject  to  the 
iMHneatead  tights  of  tiie  widow  tberain,  and 
on  the  24th  day  of  December,  1888,  at  the 
Noranber  term  of  said  court,  an  wder  of 
publlcatlim  was  directed  and  ordered  by  said 
court  notifying  all  parties  Interested  ttiat  at 
Hie  next  February  term,  1889,  of  said  court, 
uid  on  the  first  day  of  said  term,  being  the 
■eomd  Monday  in  February,  1889,  and  the 
11th  day  of  said  month,  an  order  would  be 
made  to  sell  the  whole  or  such  part  as  may 
be  necessary  to  pay  the  dcftts  of  said  estate 
unless  the  contrary  be  shown.  At  said  Feb- 
ruary torn,  1889.  the  ordw  of  sale  was  duly 
made  an  OTder  ot  record  In  said  probate 
court  That  tboreafter  tbe  said  administrator, 
after  having  tbe  same  appraised  by  three 
dlslntoreetod  persona  at  tbe  price  of  1800;  as 
shown  by  said  appraisement,  in  pursuance  of 
the  terms  of  said  ord»,  and  at  tbe  May 
Um  of  said  court,  after  baring  advertised 
the  same,  sold  said  land  at  public  T«idue, 
and  B.  H.  Connable,  being  the  highest  and 
best  bidder  tiwrefw,  became  tbe  purcbas^ 
thereof,  and  same  was  dvdy  sold  to  blm  for 
the  sum  <tf  $400.  Tbe  sale  was  ftaty  report' 
cd  to  tbe  court,  and  said  sale  was  apinvved, 
and  deed  r^lar  <m  the  face  of  It;  contalntog 
all  tbe  necessary  statutory  avermente,  or- 
dered made  to  blm  for  said  real  estete,  which 
was  done  May  25.  1889.  On  tbe  7th  day  of 
December.  1895.  the  said  IL  H.  Gtmnable,  for 
a  valuable  consideration,  executed,  atdtnowl- 
edged,  and  delivered  to  respondent,  M.  Q. 
Boulware^  a  deed  for  said  premises,  and  re- 
spondent has  bad  possession  thereof,  acced- 
ing to  the  admission  In  the  record,  since 
March  1.  1886.  This  presents  In  a  general 
way  what  was  done  In  respect  to  the  sale 
of  this  land.  As  to  the  defecte  disclosed  by 
the  record  In  the  petition,  and  Insufficiency 
of  the  publication  of  notice  of  application  for 
■ale  and  notice  of  sale,  and  tbe  proof  of  pnb- 
UcatlMi,  we  will  fully  treat  of  tb^  during 
the  course  of  the  opinion.  This  case  was,  by 
agreement,  tried  before  the  court,  no  instruc- 
tions asked  or  given  by  either  party,  and  the 
finding  and  Judgment  was  for  respondent  and 
against  the  a^llant,  and  the  latter  tolngs 


this  case  here  for  review  by  appeal  from  tbe 

Judgment  of  the  lower  court 

Berkhelmer  &  Dawson,  for  appellant  T. 
L.  Montgomery  and  W.  M.  Boulware,  for 
respondent, 

FOX  J-  (after  stating  the  facts).  Numei^ 
ons  errors  are  assigned  by  appellant  as 
grounds  fbr  the  revwsal  of  this  judgmimt 
Tbe  legal  propositions  submitted  to  us  for 
conslderatton  learned  counsel  fOr  appel- 
lant may  thus  be  briefly  steted:  (1)  It  Is  to- 
uted that  the  land  In  controveny,  being 
the  hnnestead  of  the  widow,  was  not  sub- 
ject to  sale  under  the  order  or  sale  by  tbe 
probate  court  during  the  lifetime  of  the  wid- 
ow. That  tbe  sale  of  the  real  estete 
tiie  administrator  was  void,  for  tbe  reason 
that  the  truth  <a  tbe  allegations  of  the  pe- 
tition was  not  properly  verified  by  affidavit 
of  the  administrator.  (8)  Hmt  tbe  probate 
court 'did  not  acquire  Jurisdiction  of  the  per- 
soiw  interested  in  said  land  by  reason  of  the 
Insnfllcleney  of  tiie  notice  of  publication  and 
the  proof  therein  liy  the  irabllsliars;  hence 
the  mder  of  sale  was  void  and  ct  no  force 
and  effect  (4)  That  tiie  sale  the  admin- 
istrator is  lnop«atlve  to  pass  tbe  title  by 
reason  of  the  Insufficiency  of  tbe  notice  of 
such  sale.  (5)  Tbat  there  was  unreasonable 
delay  In  the  application  to  tbe  probate  court 
for  the  sale  of  this  land,  and  for  that  reason 
this  sale  should  not  be  upheld.  We  will  treat 
tbe  propositions  in  tbe  order  named. 

Upon  the  first  proposition  Involved  In  this 
controversy,  tbe  question  as  to  tbe  right  to 
sell  this  land  In  controvffsy,  which  was  tbe 
homestead  of  the  widow,  by  order  of  sale  ot 
the  probate  court,  fw  the  paymmt  of  the 
debte  of  William  N.  Brown,  must  be  treated 
as  settled,  and  no  longer  an  open  question 
in  this  stete  since  the  conclusions  of  this 
court  were  announced  upon  that  proposition 
In  the  case  of  Keene  v.  Wyatt,  160  Mo.  1, 
eo  S.  W.  1087,  6S  B.  W.  U6.  It  will  be  ob- 
served tiiat  this  case  expresdy  disapproved 
tbe  rulings  in  the  cases  of  Broyles  v.  Oox, 
168  Mo.  242,  64  S.  W.  488,  77  Am.  St  Rep. 
714,  and  In  re  Powell's  Estate,  157  Mo.  161, 
67  8.  W.  717,  dted  by  appellant  In  tfala  cause, 
so  far  as  such  rulings  were  In  conflict  with 
tbe  conclusions  reached  in  Ee»e  v.  Wjttttt 
supra. 

The  n^  Imrtatoice  mx  the  part  of  the  ap- 
pellant la  directed  to  the  absence  of  the  rig^ 
nature  of  tbe  officer  administering  the  oath 
to  the  administrator  and  the  affidavit  at- 
tached to  the  petition  for  the  sale  of  real  es- 
tate. The  affidavit  Is  In  proper  form,  and 
duly  signed  by  tbe  administrator,  and  blank 
space  for  the  signature  of  the  probate  Judge, 
who  presumably  would  administer  tbe  oatb. 
It  Is  Insisted  tbat  this  failure  In  respect  to 
the  affidavit  was  fatal  to  the  petition,  and 
rendered  the  order  of  sale  made  In  pursuance 
to  this  prayer  void.  We  are  unable  to  as* 
seat  to  this  contention  <m  the  part*  of  the  ap- 
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pelUut  In  Bn^  Wcltater.  65  Ma  246, 
thera  wu  a  petttimi  preoented  to  tiie  covnty 
court  of  Polk  coiintr.  wblcli  was  ezerdalng 
probate  jorlsdlcUon.  for  the  lale  of  certain 
lands  belonging  to  tbe  estate  of  the  deceas- 
ed. While,  tbe  petition  made  all  the  neces- 
sary averments,  It  was  defective  In  not  be- 
ing accompanied  with  an  account  of  the  ad- 
ministration and  a  list  of  the  debts  owing  to 
and  unpaid  by  the  estate,  and  remaining  un- 
paid, as  the  statute  in  force  at  that  time  re- 
quired. Tbe  aflSdarit  as  to  the  truth  of  the 
allegation  In  tbe  petition,  which  tbe  statute 
required  to  be  made,  was  not  made  by  the 
administrator  In  person,  but  was  made  by  an 
attorney  Instead.  The  court  upon  this  peti- 
tion ordered  the  sale  of  the  land,  and  the 
sale  was  made  in  pursuance  of  It,  and  at  tbe 
next  term  of  tbe  county  .court  of  Polk  coun- 
tf  the  sale  was  approved.  Tbe  deed  by  the 
administrator,  which  was  regular  in  form, 
was  executed  and  acknowledged  to  the  pur- 
chaser at  the  administrator's  sale  In  pnrso- 
ance  to  the  sale  made.  lEhe  heirs  of  the  de- 
ceased in  that  case  brought  suit  in  eject- 
ment as  In  this  case  to  recover  the  land,  and 
it  was  urged  that  the  failure  of  the  adminis- 
trator to  make  the  affidavit  and  to  accom- 
pany his  petition  with  an  account  of  the  ad- 
ministration and  list  of  the  debte  due  to  and 
unpaid  by  the  estate  were  such  detecte  in  the 
petition  as  rendered  the  order  made  upon  it 
void.  Wagner,  speaking  for  the  court,  In 
response  to  the  contentions  made  in  that 
case  thus  clearly  steted  the  law:  "Although 
the  proceedings  may  have  been  irregular,  and 
tbe  affidavits  not  made  in  literal  compliance 
with  the  law,  yet  they  are  not  such  juris- 
dictional facts  as  would  render  tbem  wholly 
void.  Sufficient  cause  might  have  existed 
for  a  reversal  In  a  direct  proceeding  brought 
for  that  purpose,  but  certainly  tbere  is  no 
ground  for  a  collateral  impeachment  In 
the  case  of  Overton  v.  Johnson,  17  Mo.  442, 
it  was  held  that  the  accounte,  lists.  Inven- 
tories, and  appraisements  which  tbe  statute 
requires  to  be  filed  with  a  petition  for  the 
sale  of  a  decedent's  real  estete  are  not  neces- 
sary to  give  the  court  jurisdiction,  and  that 
a  failure  to  file  them  would  not  render  the 
sale  void.  The  court,  speaking  through 
Gamble,  3.,  said:  "The  Jurisdiction  Is  ac- 
quired by  tiling  a  petition  praying  the  court 
to  do  an  act  or  make  an  order  which,  under 
tbe  statute,  tbe  court  Is  competent  to  do. 
Whether  the  petition  is  in  proper  form,  or 
sets  forth  sufficient  facts,  or  is  accompanied 
with  tbe  proper  evidence,  tbe  court  will  de- 
cide In  the  exercise  of  Ite  jurisdiction.'  It 
was  for  the  court,  when  tbe  petition  was  pre- 
sented, to  determine  Ite  sufficiency,  and,  If 
it  made  an  erroneous  decision,  the  proper 
remedy  was  by  appeal."  To  the  same  efCect 
Is  Wllkerson  v.  Allen,  67  Mo.  S02,  where  the 
same  question  arose  as  to  the  sufficiency  of 
the  affidavit,  and  It  was  again  held  tbat  It 
was  a  mere  Irregularity,  and  was  not  such  a 
jurisdictional  tact  as  would  render  the  pro- 


ceeding void.  These  cases  are  fully  wapoott- 
ed  la  other  jurisdlctlonB.  Cwm  t.  Fit,  6 
3ficb.  506;  OvwtiHi  T.  Cranford,  IKS  N.  C 
415,  78  Am.  Dec.  244;  Tromble  v.  WlUiaflu, 
IS  Neb.  144,  24  N.  W.  718;  Klelnecfee  t. 
Woodward,  42  Tex.  811;  Myers  v.  Davis;  HI 
Iowa,  829:  Probate  conrto  ot  Mlaaonrt  sie 
eatabllshed  by  the  wganlc  law,  the  Ctnutltn- 
tion  of  the  state,  and  their  judgments  and 
proceedings  are  entitled  to  tbe  same  credit 
and  presumptions  accorded  to  tliose  of  gen- 
eral jurisdiction.  Noland  t.  Barret^  122  Uo. 
181.  26  a.  W.  692,  48  Am.  8t  BeP-  S72.  The 
order  of  sale  by  the  probate  court  In  this 
cause  la  predicated  upon  the  allegations  in 
the  petition;  and,  while  there  Is  a  require- 
ment by  tbe  statute  tbat  tbe  petition  be  ver- 
ified by  affidavit,  the  absence  of  such  affi*- 
davlt,  in  our  opinion,  was  a  mere  Irregular- 
ity, and  did  not  deprive  the  probate  court  of 
jurisdiction  of  the  proceedings  If  tbe  par 
ties  interested  In  said  land  were  in  court  b; 
due  process,  the  absence  of  the  affidavit  In 
due  ffflrm  was  a  matter  that  could  be  contest- 
ed upon  the  presentation  of  the  petition;  bat 
that  such  irregularity  does  not  render  tbe 
judgment  and  proceeding  void  and  subject 
to  an  atteck  hi  a  c<dlateral  proceeding  we 
think  is  too  clear  for.  discussion.  There  Is  a 
broad  distinction  between  the  prc^osltioo  in- 
volved as  presented  In  this  case  and  tbe 
questions  involved  In  the  cases  of  Barhydt  & 
Co.  V.  Alexander  &  Oo.,  58  Mo.  App.  192,  and 
Klncaid  T.  arlffith,  64  Mo.  App.  673,  dted  by 
appellant.  In  those  cases  It  will  be  obserred 
that  it  was  a  proceeding  under  the  statute 
to  revive  a  Judgment  procured  before  a  Jus- 
tice of  the  peace,  and  tbe  affidavit  required 
to  be  filed  was  the  very  basts  of  the  pro- 
ceeding, without  which  there  could  be  do 
jurisdiction.  Hence,  In  order  to  confer  Joris- 
diction.  It  was  essential  that  an  affidavit  in 
substantial  compliance  witb  tbe  stetote 
should  be  first  filed. 

This  leads  us  to  the  consideration  of  the 
third  proposition,  which  la  the  most  vital 
one  presented  by  counsel  for  appellant — as  to 
the  sufficiency  of  the  process  by  which  the 
parties  Interested  In  the  sale  of  tbe  laud  Ui 
controversy  were  brought  Into  tbe  probate 
court  It  is  Insisted  by  appellant  that  tbe 
publication  of  the  notice  of  appllcatioo  for 
sale  of  tbe  real  estate  In  the  issues  of  tbe 
paper  ot  January  11,  18,  25,  and  February  1, 
1888,  notifying  all  parties  In  Interest  to  ap- 
pear on  tbe  second  Monday  of  February, 
which  was  February  11th,  was  not  a  compU- 
auce  with  the  provisions  of  the  statute,  and 
was  insufficient  to  give  tbe  iffobate  coiut 
jurisdiction  of  the  persons  Interested  in  said 
estate.  This  publication  was  made  under  tbp 
provisions  of  section  148,  Rev.  8t  1870,  wbldi. 
so  far  as  It  is  applicable  to  tbls  case,  prorldes 
tbat  "the  notice  shall  be  published  for  foor 
weeks  In  some  newspaper  In  the  coantr  la 
which  the  proceedings  are  bad  *  *  *  be- 
fore the  term  of  court  at  which  said  ord« 
will  tw  made."    It  Is  argoadt^  appellant  tbat. 
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In  order  to  comply  with  the  statute  above 
cited.  It  iras  necessary  In  this  case  that  there 
ahoidd  have  been  a  publication  in  the  Isso^ 
of  the  paper  of  Febniary  8,  1888.  In  other 
words,  It  is  insisted  ttiat  this  statute  means 
that  tbB  publication  of  the  notice  sliall  be 
for  the  four  wedu  immediately  preceding  the 
of  Ha  court,  and  in  sumiort  of  this  in- 
sistence we  are  dted  to  the  case  ot  Toung  r. 
Downey,  145  Mo.  2S0,  46  B.  W.  1066,  68  Am. 
St.  Rep^  668.  We  cannot  agree  to  this  con- 
tenUon  by  the  appellant,  and  the  case  to 
which  our  attention  Is  expressly  directed  fur- 
nishes no  supiKirt  for  such  contention.  This 
statute  simply  requires  that  tlie  publication 
of  the  notice  shall  be  for  4  weeks — ot.  In 
other  words.  28  days — before  the  term  of  the 
court  at  whldi  the  petition  for  the  order  of 
sale  is  to  be  presented.  The  mere  fact  tliat 
10  or  11  or  20  days  should  elapse  between 
the  last  publication  and  the  texm  of  tiie  court 
by  no  means  vitiates  the  publication  of  the 
notice^  The  statute  does  not  provide  that  the 
publication  of  the  notice  shall  be  for  the  4 
weeks  immediately  preceding  the  term  ot 
conr^  bnt  it  simply  provides  tliat  It  shall  be 
published  tor  4  weeks  before  the  term  of  the 
court;  and  If  the  publication  is  made  for  4 
weeks,  or  28  days,  and  if  10  or  20  days  elapse 
between  the  last  insertion  of  the  publication 
and  the  term  of  conrt  to  whldi  the  atqitllca- 
tion  is  to  be  made,  this  is  a  publication  of 
the  notice  in  compliance  with  the  statute 
herein  referred  to^  as  much  as  if  the  pub- 
IlcatlcHi  had  been  made  for  the  4  weeks,  or 
2S  days,  immediately  praceding  the  torm  of 
conrt  to  which  tbA  petition  would  be  pre- 
sented. In  the  case  of  Toung  v.  Downey, 
supra,  H  was  simply  said  that  the  fhst  pub- 
lication was  on  September  18, 1876,  while  the 
October  term  of  the  probate  court  began  on 
the  2d  day  of  that  month,  so  that  the  length 
of  time  from  the  first  publication  to  the  first 
day  of  court  was  only  24  days,  4  days  less 
than  4  weeks.  It  was  there  held  tbat  the 
requisite  notice  was  not  given,  and  the  court 
was  without  Jurisdiction  to  make  tibe  order 
of  sale.  With  the  announcement  of  the  con- 
clusions in  that  case  we  are  entirely  satis- 
fled;  but  that  is  not  this  case.  The  publica- 
tion of  the  notice  in  the  proceeffing  now 
under  Investigation  was  for  four  weeks  be- 
fore the  term  of  the  court  to  which  the  pub- 
lication was  to  be  made  for  the  sale  of  the 
real  estate,  and  it  Is  apparent  between  ttie 
date  of  the  first  publication  of  the  notice  on 
Janauy  11th.  1889,  to  the  first  day  of  the 
term  of  the  court,  which  was  February  11th, 
1889,  Qiere  was  a  period  of  31  days,  and  the 
notice  of  publication  in  this  case  does  not  fall 
within  the  class  of  publications  denounced 
by  Oils  court  in  Toung  v.  Downey.  The  pub- 
lication of  tibe  notice  in  this  case  fully  com- 
plied with  tiie  statute.  Knssell  v.  Croy.  l&i 
Mo.  68.  63  S.  W.  849;  Batilff  v.  MaGee,  166 
Mo.  468,  ffi  8.  W.  718;  Toung  v.  Downey,  14B 
Mo.  2S0,  40  B.  W.  1066,  68  Am.  St  Rep.  S68; 


Young  V.  Downey,  150  Mo.,  loc.  clt  824,  51 
8.  W.  751. 

This  brings  us  to  the  fourtti  contention  ot 
appellant;  in  which  it  is  insisted  that  the 
administrator's  sale  was  inoperative  to  pass 
the  titie  to  the  purchaser  of  this  land  for  the 
reason  that  the  notice  of  said  sale  was  not 
given  in  accordance  with  the  statute  in  force 
at  the  time  the  sale  took  place.  It  may  be 
conceded  that  only  22  days'  notice  was  given 
of  this  sale,  when  in  fact  the  statute  required 
4  weeks*  notice  prior  to  said  sale  In  some 
newspaper  printed  In  the  county  where  the 
land  was  situated,  if  there  be  one.  It  must 
be  observed  In  the  discussion  of  this  proposi- 
tion that  at  the  May  term  of  the  probate 
court  of  Olark  county.  Ma,  Henry  G.  Shaffer, 
administrator  of  the  estate  of  William  N. 
Brown,  deceased,  made  his  report  of  the  sale 
of  this  real  estate.  In  said  r^rt  the  ad- 
ministrator states  that  he  "did,  on  Saturday, 
the  2Sth  day  of  May,  1888,  between  the  hours 
of  ten  o'clock  a.  m.  and  five  o'clock  p.  m.  of 
that  df^,  at  the  south  door  of  the  court  house 
in  tiie  tity  of  Kahoka,  In  said  county,  anft 
during  the  sitting  of  the  probate  conrt  held 
in  and  for  said  coun^,  expose  to  sale  at 
pubnc  auction  to  the  h^hest  bidder,  upon  tiie 
terms  mmtioned  In  said  order,  the  real  estate 
above  described,  having  had  the  same  first 
duly  appraised  by  William  McDnrmott,  B. 
M.  Boulware,  and  E.  J.  Wood,  tiiree  disinter- 
ested householders  of  said  county,  they  hav- 
ing first  been  duly  sworn  as  appears  by  the 
affidavit  of  said  appraisers  and  th^  certifi- 
cate of  appraisement  herewith  filed,  marked 
'Bxbtbit  A.'  and  having  given  four  weeks' 
notice  of  the  estete  to  be  sold,  and  of  the 
time,  terms,  and  place  <tf  sale  by  advertise- 
ment published  in  the  Gazette-Herald,  a 
newspaper  published  In  this  stete^  as  appears 
by  the  affidavit  of  B.  B.  Ohrls^,  tiie  pub- 
lisher there<tf,  ha«with  filed,  marked  'B'; 
and  at  said  sale  aforesaid  B.  H.  Connable 
was  the  highest  and  best  bidder  for  five 
hundred  and  fifty  dollars,  and  the  same  was 
stricken  off  to  him."  This  report  of  sale  as 
made  by  the  administrator  was  by  the  pro- 
bate court  of  Clark  county,  by  an  order  en- 
tered of  record,  duly  approved  and  confirmed^ 
and  the  administrator  was  ordered  to  ex- 
ecute, acknowledge,  and  deliver  to  said  B.  H. 
Oonnable  a  deed  In  due  form  of  law,  con- 
veying to  said  B.  H.  Oonnable  all  the  right, 
titie,  and  Interest  which  the  deceased  had 
In  the  same  at  the  time  of  his  death.  By  the 
notice  of  publication  heretofore  considered 
all  of  the  parties  Interested  In  said  estato- 
were  In  court  at  the  time  of  the  approval  of 
this  report  The  approval  of  tiie  report  was 
a  final  judgment  from  which  an  appeal 
would  lie,  and  the  record  discloses  that  no 
appeal  was  taken.  Under  that  state  of  fiicts 
we  are  simply  confironted  with  this  pn^Kui- 
tlon:  The  probate  court  having  found  and 
adjudged  that  the  notice  of  sale  had  been- 
published  for  four  weeks,  and  said  Judgmailr 
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being  by  a  oourt  whose  Judgments  and  de- 
crees are  entitled  to  the  same  credit  and  pre- 
sumption as  courts  of  general  jurisdiction, 
can  It  be  attacked  In  this  collateral  proceed- 
ing, and  held  void  tor  the  reason  that  In- 
Buffldent  notice  of  the  sale  of  the  real  estate 
had  been  given  by  the  administrator?  We 
have  reached  the  conclusion  that  It  cannot 
and  this  conclusion  la  based  upon  the  rulings 
of  this  court  from  Its  very  earliest  history 
down  to  the  present  time.  It  was  said  by 
this  court  at  a  very  early  period  of  its  or- 
ganization in  McNalr  v.  Hunt,  5  Mo.  176,  In 
dlscnsslng  the  question  of  notice  of  sales, 
that:  "It  appears  from  the  cases  cited  that 
In  Spain  thirty  days'  notice  were  at  some 
remote  period  required,  and  probably  still 
are;  but  for  what  reason  the  crown  of  Spain 
could  require  thirty  days'  notice  to  be  given 
tn  this  then  colony  I  am  unable  to  see.  But, 
even  If  that  were  the  law,  I  should  say  that 
the  fact  of  the  sale  was  merely  voidable,  and 
could  not  be  now  questioned  In  a  collateral 
suit."  The  order  of  sale  tn  cases  of  this 
character  occnples  the  same  relation  to  a  sale 
by  an  administrator  that  a  Judgment  or  de- 
cree does  to  an  execution  sale  by  a  sheriff. 
Evans  V.  Snyder,  61  Mo.  518.  In  the  case  of 
Onrd  T.  Lackland,  48  Mo.  453,  it  was  ex- 
pressly ruled  that  the  insufficiency  of  the  no- 
tice of  sale  by  a  sheriff  was  simply  an  Irreg- 
ularity, and,  where  the  deed  was  regular  npon 
Its  face,  that  such  sale  was  not  Inoperative 
by  reason  of  the  Insufficiency  of  the  notice 
of  sale.  In  the  case  of  Jackson  t.  Magmder, 
51  Mo.  65,  It  was  said  by  this  court  that: 
"The  Judgment  of  the  county  court  approv- 
ing the  report  of  sale  cured  the  defect  if 
any,  In  the  advertlaegient  That  was  a  final 
Judgment  from  which  an  appeal  might  be 
taken,  and  it  could  not  be  impeached  in  a 
collateral  proceeding  like  this."  In  Young  r. 
Scbofleld,  132  Mo.  668,  84  S.  W.  497,  while 
the  point  involved  tn  this  case  was  not  in 
Judgment  before  the  court  in  that  case,  the 
nile  announced  In  the  cases  herein  referred 
to  that  the  failure  to  give  the  usual  and 
proper  notice  under  sheriff's  sale  at  most 
amounts  to  bat  an  irregularity  was  fully  rec- 
sgnlzed.  Oantt  J.,  speaking  for  this  conrt 
thus  expressly  recognized  such  ruling.  He 
said:  "But  granting  that  the  failure  to  no- 
tify John  0.  Tonng  of  the  issuance  of  £he 
execution  In  Marlon  county  was  a  noncom- 
pliance with  the  statute,  as  it  undoubtedly 
was,  was  it  such  a  failure  aa  amounted  to 
anything  more  than  an  irregularity?  We  are 
of  the  opinion  that  it  was  not  and  In  this 
we  do  but  follow  frequent  rulings  as  to  the 
usual  notice  not  being  given  of  ordinary  sher- 
iff's sales.  Draper  v.  Bryson.  17  Mo.  71.  57 
Am.  Dec.  257;  Curd  v.  Lackland,  49  Mo. 
451.  See,  also,  Harness  v.  Cravens,  126  Mo. 
260.  28  S.  W.  971."  We  take  It  that  It  is 
unnecessary  to  pursue  this  subject  further; 
that  where  the  Judgment  of  the  probate  conrt 
Is  regular,  and  recites  that  proi>er  and  legal 
notice  was  given  for  tour  ireeka  prior  to  the 


sale,  audi  Judgment  cannot  be  uaaUed  in 
this  collateral  proceeding;  and  If  Hie  plaintiff 
was  Injured  by  reason  of  the  conduct  of  the 
parties  in  procuring  the  order  of  aale  and  the 
sale  being  made  upon  Insnfllfdent  nodce, 
those  were  wrongs  that  must  be  rmedled  by 
a  direct  inoceeding  to  set  aside  the  Jndgmmt 
and  sale. 

The  same  may  be  said  as  to  the  CMnplaint 

of  appellant  as  to  the  proof  of  publication  by 
Christy  &  Waggener,  the  publishers  of  the 
paper  In  which  the  publication  waa  made. 
The  probate  court  in  its  order  of  sale  of  this 
real  estate,  expressly  recites  the  fact  to  be 
that  due  publication  of  the  procen  bad  been 
made;  and  that  recital  Is  no  more  open  to 
controversy  in  a  collateral  proceeding  than 
vrhtxe  It  t>ccnrs  In  a  Judgment  of  the  circuit 
court  The  affidavit  as  made  by  Christy  & 
Waggener  was  In  proper  form;  the  defect  be- 
ing that  they,  as  a  firm,  undertook  to  make 
oath  as  to  the  matters  contained  in  the  affi- 
davit This  was  purely  an  irregularity,  and 
the  recital  in  the  order  of  sale  and  the  Judg- 
ment approving  the  sale  cannot  be  tield  v^M 
by  reason  of  such  irregularity.  In  Ral^  v. 
Qulnn,  76  Mo.  271,  plaintiffs  resorted  to  eject- 
ment to  recover  land  in  Schuyler  county  un- 
der a  tax  deed  executed  by  the  collector  of 
said  county  on  the  lltb  of  February,  1887.  at 
a  sale  which  occurred  on  the  6th  of  October, 
1874.  Henry,  J.,  speaking  for  the  court  pro- 
ceeding to  discuss  the  questions  involved, 
says:  "The  first  point  made  by  defeudanfa 
counsel  Is  that  the  Judgment  is  a  imiatr< 
because  the  printer  failed  to  attach  to  a  copy 
of  the  paper  his  certificate,  under  oath,  of  the 
due  publication  of  the  delinquent  list  for  the 
time  required  by  law.  This  the  statute  (sec- 
tion 186,  Wag.  St)  requires,  and  also  that  he 
shall  deliver  It  to  the  collector,  who,  at  the 
time  Judgment  is  prayed,  is  required  to  file  It 
as  a  part  of  the  record  of  the  court"  The 
learned  Judge,  In  disposing  of  the  point  as 
raised,  during  the  course  of  the  opinion  thus 
expressed  the  views  of  the  court  iq}on  ^t 
question:  "The  county  court  of  Schuyler 
county  by  Its  Judgment  found,  and  It  Is  ex- 
pressly recited  therein,  tbat  the  collector  had 
given,  due  notice;  and  that  recital  is  no  more 
open  to  controversy  than  where  it  occars  In 
a  Judgment  of  the  circuit  court  By  the  ex- 
press terms  of  the  statute  the  Judgm^t  of 
the  county  conrt  tias  the  same  force  and  ef- 
fect as  one  rendered  by  the  circuit  court,  and 
that  a  Judgment  of  the  latter  reciting  that 
defendant  was  duly  served  with  process'  can- 
not be  collaterally  assailed  is  too  well  set- 
tied  to  require  any  citation  of  authorities  to 
support  the  proposition.  Voorhees  t.  Bank 
of  the  United  States,  10  Pet  449,  9  L.  Bd. 
490.  a  leading  case  on  the  subject  has  been 
followed  in  this,  and  in  most  if  not  all.  the 
states  of  the  Union."  We  have  carefully 
considered  the  cases  cited  by  appellant  aa  to 
the  essential  requisitee  to  an  affidavit  and 
an  examination  of  the  caaes  makes  it  mani- 
fest that  they  have  no  appUcatkm  to  the  cue 
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at  bar.  Where  the  affidavit  fUTDisbes  the 
basis  of  the  action,  as  in  the  cases  heretofore 
referred  to,  the  reTival  of  Judgments  before 
justices  of  the  peac^  and  In  attachment  pro- 
ceedings, It  may  be  said  that  it  most  sub- 
stantially comply  with  the  reqolrementB  of 
the  law;  but  it  certainly  will  not  be  serl- 
onsly  contended  that  the  affidavit  to  a  proof 
of  publication  is  of  such  character  as  makes 
it  essential  that  the  law  shall  be  literally 
complied  with  In  order  to  confer  Jurisdiction 
upon  a  court  The  afQdaTlt  to  a  publication 
by  the  publisher  of  it  Is  merely  to  Inform  the 
court  that  such  publication  was  daly  made; 
and  If  a  court  of  competent  Jurlsdlctlcm, 
when  it  comes  to  pass  upon  the  question,  ex- 
pressly recites  that  the  order  of  publication 
was  properly  published,  that  ends  the  con- 
test as  to  the  truth  of  that  fact  In  a  col- 
lateral proceeding. 

In  a  very  early  period  of  the  history  of 
this  court,  commencing  with  the  case  of 
Speck  V.  Wohllen,  22  Mo.  SIO,  very  strict 
rules  were  announced  In  respect  to  the  oh- 
servance  of  the  provisions  of  the  statute  in 
the  administration  of  estates  In  the  probate 
court.  However,  this  rule,  which  prevailed 
for  a  number  of  years  in  this  state,  has  been 
abandoned  on  the  ground  that  the  same  pre- 
sumption of  validity  must  be  entertained  in 
respect  to  the  Judgment  and  orders  of  the 
probate  court  in  matters  of  administration  of 
estates  as  are  accorded  to  the  Judgments  and 
orders  of  the  circuit  court  That  we  may 
fully  appreciate  the  advanced  position  of  this 
court  upon  the  subject  of  proceedings  and 
judgments  of  the  probate  court,  a  brief  quota- 
tion from  the  case  of  Camden  v.  Plain,  91 
Mo.  129,  4  S.  W.  86,  will  be  Justified.  In 
spfiaklng  of  the  probate  court  of  Johnson 
county  in  that  case  it  was  said:  "Said  court 
was  a  court  of  record,  having  exclusive  orig- 
inal Jorisdiction  within  that  county  in  all 
cases  arising  under  the  general  laws  of  the 
state  relating  to  the  administration  of  es- 
tates; and  when  in  such  a  case,  wherein  it 
became  necessary  to  determine  a  question 
of  fact,  that  court,  thus  having  Jurisdiction 
of  the  snbject-matter,  also  in  the  manner  re- 
quired by  law,  by  its  order  of  publication 
over  all  persons  having  an  interest  in  the 
determination  of  that  quratlon  of  fact,  ren- 
ders Judgment  thereon,  such  Juilgment  must 
be  conclusive  on  all  parties  in  Interest  in 
collateral  proceedings.  The  doctrine  that  the 
judgments  and  orders  of  probate  courts  are 
entitled  to  the  same  presumptions  of  verity 
as  is  accorded  to  courts  of  genera)  Jurisdic- 
tion proceeding  according  to  the  course  of 
the  common  law  has  been,  by  the  recent  deci- 
sions of  this  court  well  established,  and  may 
now  be  said  to  be  placed  beyond  question." 
To  tlie  same  effect  is  Oovtngton  v.  Ghamblln, 
158  Mo.  Ei87.  S7  8.  W.  72a  It  was  there  an- 
nounced In  no  doubtful  terms  that  "the  order 
approving  the  sale  of  the  real  estate  in  ques- 
tion was  a  final  Judgmmt  of  the  probate 
£ourt,  Impervloas  to  ooUatoral  attai^  and 


I  subject  to  Impeachment  in  a  direct  proceed- 
ing for  that  purpose  only,  for  defects  appar- 
ent upon  the  face  of  the  record  going  to  the 
jurisdiction  of  the  court  or  for  fraud." 

It  Is  finally  urged  as  a  reason  why  the 
judgment  In  this  case  should  be  reversed 
that  there  was  unreasonable  delay  in  the 
application  for  the  sale  of  the  real  estate  by 
the  administrator.  It  Is  sufficient  to  say 
upon  this  proposition  that  we  have  carefully 
examined  the  disclosures  of  the  record  in  this 
cause.  It  Is  apparent  that  this  case  was  not 
tried  in  the  lower  court  upon  the  theory  that 
th^e  was  any  unreasonable  delay  in  the  ap- 
plication for  sale  of  the  real  ratate,  and  the 
question  is  now  presented  for  the  first  time. 
The  record  shows  that  the  first  administra- 
tion upon  the  estate  In  controversy  was  by 
Brown,  a  son  of  the  deceased;  that  he  did 
not  make  any  application  to  sell  it;  and  it  Is 
further  disclosed  that  upon  complaint  to  the 
probate  court  his  letters  of  administration 
were  revoked.  Upon  the  removal  of  Brown 
as  administrator  the  widow  of  the  deceased 
Immediately  proceeded  In  the  proba'te  court 
to  have  the  land  in  controversy  set  out  to  her 
as  a  homestead,  which  was  done,  and  she  re- 
mained In  possession  of  the  homestead  up  to 
the  time  of  her  death.  We  are  unable  to  see 
any  Injury  resulting  to  the  heirs  of  the  de- 
ceased, who  were  claiming  this  land,  by  rea- 
son of  the  delay  in  the  application  to  sell  it 
When  we  consider  the  entire  record,  the  de- 
lay in  the  Institution  of  this  suit  and  asser- 
tion of  claim  to  the  property  In  dispute,  the 
appellant  is  in  no  position  to  make  com- 
plaint as  to  any  delay  in  the  administration 
of  her  father's  estate. 

This  case  was  submitted  to  the  court  with- 
out the  aid  of  a  Jury,  no  instructions  were 
asked  or  given,  and,  finding  no  reversible  er- 
ror upon  the  record  as  presented,  the  Judg- 
ment should  be  affirmed,  and  it  is  so  ordered. 
All  concur,  except  BURGESS,  P.  J.,  not  sit- 
ting. 


SMITH  V.  PORDTCB  et  al 

(Supreme  Court  of  Missouri,  Division  No.  2. 

Jane  20,  1905.) 

1.  InJTTBini  TO  Sebvaht  —  PBTinON— Bvi- 
DENOI— VASIAKCB. 

In  sn  action  against  a  railroad  for  tn- 
jnrles  to  a  car  repairer,  the  petition  alleged 
that  it  was  the  duty  of  defendant  to  place  cars 
on  a  certain  switch  track  which  led  to  a  mine, 
and  which  was  downgrade  toward  the  main 
line,  SO  that  they  wonld  not  roll  onto  the  main 
line,  and  to  have  placed  at  the  intersection  of 
the  switch  a  derailing  switch  to  prevent  the 
escape  of  cars,  but  that,  after  plalntitf  had  gone 
under  a  car  on  the  main  line  to  repair  it  a  car 
that  had  been  placed  on  the  switch  track,  and 
negligently  left  in  position  so  that  It  was 
likely  to  run  down,  and  In  sudi  condition  that 
it  coold  not  be  managed  or  controlled,  started 
to  go  onto  the  main  line  and  caused  the  injury 
to  plaintiff.  The  evidence  showed  that  the  car 
was  moved  by  employes  of  the  mine,  and  that 
tfaey  removed  the  block  which  held  It  In  place, 
whereby  it  started,  and  that  they  were  unable 
to  atop  it  becanss  the  brske  was  loose  and  the 
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brak«  wheel  was  covered  with  timbers,  so  that 
they  could  not  reach  It,  and  It  was  shown  that 
then  was  no  derailing  switch.  Held,  that  there 
was  no  failure  of  proof  because  of  the  fact  that 
there  was  no  allegation  In  the  petition  as  to 
the  moving  of  the  car  hj  the  mtnlng  enw. 
2.  Saics— Evidence— SuFFTOiCNCT. 

In  an  action  for  injuries  to  a  car  repairer, 
injured  bj  the  escape  of  a  car  from  a  switch 
track,  held  that  the  evidence  warranted  a  find- 
ing that  the  brake  on  the  car  had  not  been  set 
when  the  car  was  set  oat 

a  BaMI  —  FUKHISHIlfg  AnXUHOBft— Ddtt 
OF  MlATBB. 

A  railroad  company  is  not  bound  in  Its 

duty  toward  its  servants  to  adopt  every  new 
invention,  although  It  la  an  improvement;  but 
it  fs  merely  its  duty  to  use  resBonable  care  in 
procuring  and  keeping  Its  appliances  in  good 
condition. 

[Ed.  Note. — For  cases  in  point,  see  vol.  S4, 
Gent.  Dig.  Master  and  Sarran^  IS  181-184^ 
212-227.] 

4.  Same— Question  fob  Jitbt. 

Id  an  action  for  injuries  to  a  car  repairer 
from  the  escape  of  a  car  from  a  switch  track, 
Md  a  gnestion  for  the  jury  whether  defendant 
should  oave  had  a  derailii^  switch  at  the 
junction  of  the  switch  track  and  that  where  the 
accident  happened. 

6.  Save— Abbuhftioh  ov  Risk. 

A  car  repairer  at  work  on  a  car  on  tfaa 
main  lin«  of  a  railroad  does  not  assume  the 
risk  of  injury  from  a  car  escaping  from  a 
switdi  track  and  mnninf  <mto  toe  main  line. 

6.  Same  —  Triax,  —  iNBrrKUcnoNB  —  Bs- 

QtJESTa. 

Where  defendant.  In  an  action  for  injuries 
to  a  BOTvant,  desires  to  have  the  question  of 
assumption  ox  risk  submitted  to  the  jury,  It  Is 
bis  duty  to  pray  an  Instmetlw  to  that  effect. 

7.  Same  —  IttouoKiros  —  ETiDcncs  —  Gom- 

PETBROT. 

In  an  action  for  Injuries  to  a  car  repairer 
by  a  car  escaping  from  a  switch  track  onto  the 
track  where  he  was  at  work,  it  was  compe- 
tent to  show  the  absence  of  a  derailing  switch 
at  tbe  juncti<m  of  the  switch  track  and  the 
other  track,  and  that  soch  a  device  wae  In 
common  use  by  defendant. 

8.  Sahe— KnowutDOB  of  WirnBsa. 

In  an  action  for  injuries  to  a  servant 
employed  by  a  railroad,  a  witness  was  properly 
permitted  to  testify  as  a  practical  railroad 
man  engaged  In  the  construction  and  repairing 
of  tracu,  and  having  three  years*  experience^ 
as  to  the  purpose  of  a  derailing  switch  and  as 
to  where  one  ahonld  be  placed. 

0.  Save  —  Paoxnun  Oaubb— Goroubbimo 

Neolioence. 

Where  a  railroad  company  failed  to  pro- 
vide a  derailing  switch  at  the  junction  of  a 
switch  track  and  the  main  track,  and  a  car  was 
set  out  on  the  switch  track,  which  was  down- 
grade, and  the  brake  was  loose,  the  car  being 
blodced  and  die  brake  wheel  so  obstrocted  with 
timbers  that  it  could  not  be  reached,  and  em- 
ployte  of  a  mining  company  which  used  the 
Rwitch  trat^  n^ligently  moved  tbe  car,  where- 
by it  ran  onto  Uie  main  track,  injorine  a  serv- 
ant, the  negligence  of  the  mine  employes  did 
not  relieve  the  railroad  of  responsibility  for  die 
proximate  cause  of  the  injury. 
10.  Pebsonai,  iNJtrsiEB— Mbabubb  of  Dah- 

AGE8— iKBTBUCTIOnS. 

Where,  In  an  action  for  personal  Injuries, 
the  court  Instructed  that  tn  finding  for  plain- 
tiff the  Jury  might  allow  him  such  damages,  not 
exceeding  the  amount  claimed  in  the  petition, 
as  they  oelieved  be  had  sustained,  the  instruc- 
tion was  not  objectionable  for  failing  to  give 
the  elements  of  damage;  no  instruction  on  such 
matter  having  been  requested  by  defendant 


11.  SAUB— BXCESSITB  DAICAOBS. 

In  an  action  for  injuries  to  a  strong  and 
active  man  of  26  years,  whereby  be  lost  tbe 
use  of  his  left  arm,  a  verdict  for  $7,000  was  not 

excessive. 

[Ed.  Note. — ^For  cases  In  pcdnt;  we  IS, 
Cent  Dig.  Damages,  f  883.] 

Appeal  from  Circuit  Court,  Jasper  Coon- 
ty;  Joseph  D.  Perkins,  Judge. 

ActJon  by  Jesse  J.  Smith  against  Samuel 
W.  Fordyce  and  another,  as  receivers  of  the 
Kansas  City,  Pittsburg  A;  Onlf  Railroad 
Company,  and  another.  From  a  jadgment 
In  favor  of  plaintiff,  defmdanta  appeal  Af- 
firmed. 

S.  W.  Moore,  Cyms  Crane,  and  J.  W.  Me* 
Antlre,  for  appellants.  Howard  Ctear  v>d 
Gole  &  Bomett,  tor  respondoit. 

OANTT,  J.  This  la  an  actton,  eonunenced 
In  the  dnmlt  court  of  Jasper  ooiinty,  Mc, 
against  tbe  defendants,  as  recelTets  for  flu 
Kansas  City,  Flttsbn^  &  Onlf  Railroad 
Company,  to  recover  damages  for  Injuries 
received  hy  tbe  plaintiff  wbile  In  tbelr  on- 
ploy  as  a  car  repairer.  The  petition  allegea 
the  Incorporation  of  the  defendants  as  a  tail- 
road  company,  the  appointment  of  the  d^ 
fendants  Vordyce  and  others  as  recetvm 
by  the  Olrcnlt  Gonrt  of  the  United  States  for 
the  Western  District  of  Mlsscmrl,  their  qobU- 
flcation  as  snch,  and  their  possesrira  of  the 
said  railroad  and  Its  engines  and  cars  at  tii* 
times  mentioned  In  the  petition;  that  while 
said  receivers  were  operating  said  railroad 
plaintiff  was  in  their  «nployment  aa  a  car 
repairer,  and  as  sach  it  was  bis  do^  to  go 
about  the  freight  and  passenger  cara  of  ftu 
defendants  and  repair  flie  same  along  the 
line  of  Bidd  railroad;  that  Jt^lin  ma  and 
is  a  station  on  the  line  of  sold  railroad,  and 
near  said  dty  and  station  tiiere  was  a  awHA 
leading  from  the  main  line  vt  said  road  to  a 
lead  and  zinc  mine  known  as  tbe  ^Vankeni* 
Mine";  that  the  sold  receivers  were  nal&g 
said  switch  nnder  the  order  of  said  court  t» 
haul  cars  of  coal  and  otha>  property  ont  to 
•aid  mine  and  for  other  purposes;  tbat  from 
the  place  where  ssld  cars  w«e  1^  at  said 
mine  to  he  unloaded  to  Ibe  main  line  dt  tiie 
road  was  downgrade,  so  that  cars  left  stand- 
ing on  said  switch  at  said  mine,  unless  fat- 
tened In  some  way,  would  run  down  to  the 
main  line  track  and  otiier  swlt^es  with 
great  force  and  speed,  tbmby  placing  plain- 
tiff, while  employed  In  bis  work  of  repair- 
ing cars  on  said  tr&<±.  In  great  danger,  and 
placing  all  other  employee  of  the  defendanta 
and  poesengera  on  said  road  In  great  danger 
from  said  cars  starting  from  said  point  on 
said  switch  and  running  down  and  out  upon 
the  main  line  and  switches  with  said  great 
force  and  speed;  tliat  it  was  the  duty  of 
said  receivers  to  have  placed  at  or  near  the 
intersection  of  said  switch  with  the  main 
line  what  is  commonly  known  aa  a  "derail- 
ing switch"  or  some  other  means  of  obstruc- 
tion, so  tha^  If  cara  did  ascqpe  at  said  awitcb 
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nt  said  mine  and  roll  down  to  the  main  line, 
they  would  not  mn  out  on  the  main  line,' 
but  would  be  stopped  or  derailed;  that  the 
defendants  negligently  failed  to  take  any 
precaution  to  prevent  said  cars  from  start- 
ing, when  left  at  said  mine,  and  mnning 
down  Bald  grade,  and  out  onto  the  main  line 
and  the  other  switches  and  spurs  of  said 
railroad  at  said  point  so  operated  by  the  said 
receivers.    "Plaintiff   states   that  on  the 

  day  of  October,  1899,  one  of  the 

freight  cars  operated  by  the  defendants  as 
receives  had  become  out  of  repair,  and  the 
same  was  attached  with  their  train  on  the 
track  so  operated  by  said  receivers  at  or  near 
said  station  on  said  railroad,  and  It  was  the 
duty  of  plaintiff  to  go  to  said  car  and  nnder 
the  same  for  the  purpose  of  repairing  It, 
so  that  It  could  be  used  by  defendants  in 
the  transportation  of  freight  over  said  road; 
that  in  pursuance  of  his  duty  he  went  upon 
said  track  and  under  said  car  for  the  pur- 
pose of  repairing  the  same;  that,  while  he 
was  at  work  performing  his  duty  as  repair- 
er as  aforesaid,  a  car  that  had  been  placed 
at  said  mine  by  said  receivers  and  negligent- 
ly left  in  a  position  so  that  it  was  allowed 
to  mn  down  said'  switch,  and  In  such  condi- 
tion that  It  could  not  be  managed  or  con- 
trolled, started  and  rolled  down  said  switch, 
increasing  Its  speed  as  it  went,  until  It  reach- 
ed the  main  line  of  said  road  under  great 
speed,  and  on  account  of  the  negligence  of 
the  defendants  In  falling  to  have  a  derail- 
ing swlteh  as  aforesaid,  or  using  otiier  means 
at  the  point  mentioned  to  prevent  said  car 
from  rolling  on  said  track  with  great  speed, 
and  on  account  of  the  negligence  of  defend- 
ants In  leaving  said  car  In  said  situation  and 
condition.  It  ran  with  great  force  Into  the 
train  to  whldi  the  car  which  plaintiff  was 
repairing  was  attached,  and  caused  the  car 
that  plaintiff  was  repairing  to  run  over 
plaintiff,  thereby  breaking  and  mangling  his 
left  arm,  so  that  about  four  inches  of  bone 
next  to  the  shoulder  bad  to  be  removed,  and 
leaving  tbe  plaintiff  permanently  injured  for 
life;  tiiat  plaintiff  suffered  great  pain  in  body 
and  mind  from  said  wound  and  Injury,  and 
has  ever  tlnce  been  unable  to  perform  labor, 
and  wlU  always  be  permanently  injured; 
that  tbe  defendant  the  Kansas  Oity  South- 
ern Hallway  Company  has  become  Uie  pur* 
chasOT  nnder  the  order  of  said  court  of  all 
the  property  ctf  said  Kansas  Glty,  Pittsburg 
A  Oulf  Railroad  Comiiany,  and  as  a  part  of 
said  purchase  price  the  said  defendant  as* 
atuned  the  obligations  of  said  receivers  to 
this  plaintiff.  Wherefore  be  prays  Judgment 
for  ten  thousand  dollars  and  eosts."  The 
annrer  was,  first,  a  general  denial;  second, 
an  asBOmptlon  of  tiie  risks  by  said  plaintiff 
of  BaU  btjories;  third,  that  the  said  ear 
which  ddllded  vlth  tte  train  nuder  which 
plaintiff  was  wmklng  iras  set  In  motUm  by 
tiM  acts  of  fhM  parttos  over  whom  do- 
fendanta  had  no  ecmtrol,  without  the  knoiHrt- 
ed(«  or  otnuent  of  dafendants  or  ')sither  t)t 


them.  PlalntUTs  reply  denied  all  the  new 
matter  set  up  in  the  answer.  The  cause  went 
py  trial,  and  a  verdict  was  rendered  on  the 
23d  of  January,  1902,  In  favor  of  plaintiff, 
for  $7,500.  At  the  same  term  of  court  mo- 
tions for  new  trial  and  In  arrest  of  judg- 
ment were  filed,  beard,  and  overruled,  and 
defendants  duly  excepted,  and  took  their  ap- 
peal to  this  court 

The  evidence  developed  the  facts  as  fol- 
lows: Tliat  the  plaintiff  was  a  young  man, 
26  years  of  age  at  the  time  he  was  Injured, 
and  as  a  result  of  his  Injuries  he  had  about 
an  Incb  and  a  half  of  the  bone  taken  from 
his  arm  between  his  shoulder  and  elbow,  and 
that  on  account  thereof  he  has  no  use  of  his 
arm  below  the  elbow,  and  it  hangs  at  his 
side  perfectly  useless  to  him.  That  prior 
to  his  Injury  plaintiff  was  a  car  repairer  and 
inspector  In  the  employ  of  the  defendant  re- 
ceivers, and  had  been  so  employed  about 
two  months,  and  bad  had  altogether  about 
nine  years'  experience.  At  Joplln,  where 
the  accident  occurred,  the  yards  are  very 
near  the  station,  and  a  mile  and  a  quarter 
south  of  the  depot  there  was  a  switch  track, 
leading  east  from  the  main  line  to  and  fur- 
nishing switching  accomodations  to  the 
Bankers'  mine,  at  that  time  operated  by  the 
Missouri  Lead  &  Zinc  Company.  This  switch 
or  spur  track  had  no  outlet  to  the  east. 
Near  the  middle  of  It,  It  was  on  a  level 
space  called  "the  hump,"  and  from  ttils  level 
space  the  grade  declined  both  to  the  east 
and  to  the  west  The  Injury  to  plaintiff  oc- 
curred on  the  28d  of  October,  1899.  On  the 
previous  Saturday  the  defendant's  employes 
had  placed  on  this  spur  track  a  car  load  of 
timbers  which  had  been  shipped  to  the  min- 
ing company.  These  timbm  were  loaded  on 
a  car  with  side  boards.  On  account  of  the 
width  of  the  car  and  Its  load,  it  could  not 
be  pushed  In  on  the  spur  track  more  than 
600  feet  from  the  main  line  because  of  the 
power  house  or  shed,  built  so  near  the  track 
that  this  car  thus  loaded  could  not  pass. 
There  was  evidence  on  the  part  of  the  de- 
fendants that  when  they  set  this  car  out  and 
left  it  the  brakeman  set  the  brake  on  It  and 
put  a  stick  of  wood  under  the  wheel  at  the 
wiest  end.  The  car  remained  In  this  position 
until  the  fcrtlowlng  Monday.  On  the  part  of 
the  plaintiff  there  was  evidence  to  show  that 
the  timbers  with  which  the  car  was  loaded 
were  piled  up  about  and  over  the  brake,  so 
that  the  servants  of  the  mining  company, 
when  th^  went  to  move  this  car,  could  not 
work  the  brake  or  twist  It  at  all,  because 
the  logs  were  on  It,  and  that  It  was  not  set. 
It  seems  that  on  Monday  the  mine  superin- 
tendent wishing  to  get  the  car  past  the  coal 
bin  and  further  east,  Mephimed  the  rail- 
road «»npany  to  send  a  swlteb  engine  to 
move  tht  car;  but  fliere  was  delay  In  send- 
ing the  Hwltidilng  crew,  and  so  the  superin- 
tendent of  the  mining  company  sent  his  own 
employ^  to  move  tiie  car  west  though  one 
of  the  witnesses  said  tiiay  Intended  to  more 
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It  east.  M  that  llie  tncik  could  be  moved 
and  odjoated  further  from  the  obstructing 
building.  Some  four  or  five  of  these  mine 
employfia,  armed  with  crowbars  and  pindi* 
bars,  went  to  this  car  to  move  It  One  of 
them  kicked  the  stick  of  wood  from  under 
the  wheel,  and  the  car  started  slowly  down 
the  switch  towards  the  main  line.  One  of 
the  employte  then  got  on  the  car  and  at- 
tranpted  to  use  the  brake,  but  found  the 
brake  was  covered  with  the  timbers  so  that 
It  could  not  be  used;  They  then  attempted 
to  stop  the  car  by  throwing  sticks  of  wood 
In  front  of  the  wheeds;  but  this  proved  un- 
availing, and  the  car  contlnned  to  run  down 
the  switch,  Increasing  itB  speed  as  It  went, 
and  passed  onto  the  main  line,  and  then  on- 
to a  switch  where  a  freight  train  was.stand- 
Ing,  one  of  the  cars  of  wblcb  the  plaintiff 
was  at  that  time  repalrii^  and  struck  this 
train  and  caused  one  of  the  cars  to  run  over 
the  plaintiff.  Inflicting  the  Injuries  for  which 
he  brings  this  action.  There  was  evidence 
offered  by  Oie  plaintiff  tending  to  show  that 
title  defendant  company  had  in  use  along  this 
road  and  at  points  of  this  character  a  de- 
vice known  among  railroad  men  as  a  "d«> 
railing  switch."  whldi  Is  adapted  to  the  pur- 
pose of  preventing  cars,  when  escaping  from 
one  of  these  switches,  from  coming  out  on 
tbe  main  Ihie  or  track,  and  evidence  show- 
ing that  no  such  device  or  derailing  switch 
had  been  provided  fbr  this  swlteh,  and  no 
other  device  to  prevoit  cars  escaping  on  this 
switch  from  roming  tmto  the  main  line. 
There  was  also  evidence  tending  to  show 
that  the  employes  of  this  mine  bad  been  In 
the  habit  of  moving  cars  on  this  switch 
iMckwards  and  forwards,  and  that  the  com- 
pany knew  they  wwe  in  the  habit  of  so  do- 
Inj^  as  cars  left  at  one  place  would  be  found 
200  yards  distant  when  the  nnnpany  wanted 
to  get  them  again. 

At  the  (dose  of  the  evldrace  the  court  gave 
the  following  InstrnctlonB  for  the  plaintiff: 
Instruction  No.  1:  "The  court  Instrncts  the 
Juy  that  It  was  the  duty  of  the  defendants 
to  famish  the  plaintiff  a  reasonably  safe 
place  in  which  to  perform  his  -wotk,  regard 
being  had  to  the  nature  and  character  of  his 
employmoit  and  the  kind  of  work  he  was  en- 
gaged In;  and  it  was  also  the  duty  of  the  de- 
fendant to  keep  Its  tracks,  switches, .  and 
cars  In  a  reasonably  safe  condition,  so  that 
plaintiff  could  perform  his  labor  about  them 
In  reasonable  safety,  repaid  being  had,  as 
above  stated,  to  the  nature  of  his  employ- 
ment And  If  the  Jury  believe  ftom  the  evl- 
drace  that  on  the  23d  day  of  October.  1890, 
and  for  some  time  prior  thereto,  the  d^end- 
ants  liad  a  switch  leading  from  tiie  main  line 
of  their  road,  near  the  station  at  Joplln,  out 
to  a  place  known  as  the  'Bankers*  Mine,'  and 
that  cars  left  standing  on  said  switch  by  the 
defendants,  their  agento  or  employte,  were 
liable  to  escape  from  the  persons  moving  the 
same,  with  the  knowledge  and  consent  of  the 
defendants,  and  run  down  said  switch,  and 


oat  w  the  mala  Une  of  said  road  and  other 
«wltches  at  said  stottom,  then  It  was  the  duty 
of  the  defendants  to  have  taken  ordinary  care 
and  precaution  to  have  so  fixed  its  switch 
and  cars  on  the  same,  if  the  same  could  be 
dme  by  ^erdsing  reasonable  care^  so  that  If 
a  car  did  escape  oa  said  switch  at  said  mine, 
or  get  away  from  those  In  charge  of  it,  that 
it  could  not  roll  down  said  switch,  and  out 
onto  the  main  line  and  other  swltcha  of  tiie 
defendant.  If  the  Jury  believe  hy  so  doing 
it  would  probably  raidangw  persons  rightfully 
on  said  track  or  switches,  and  if  tiie  Jury  be- 
lieve from  the  evidence  In  this  case  tiiat  the 
plaintiff,  under  the  dlrecti(m  of  the  conductor 
In  charge  <tf  a  freight  train  bdoi^tiis  to 
the  defendants,  and  standing  on  a  switch 
at  the  station  at  JopUn,  went  under  said  train 
for  the  purpose  at  repairing  a  car  therein, 
and  that  In  so  doing  he  was  exerdsng  ordi- 
nary can  and  caution,  and  that  prior  tbereto 
tiie  defendanto,  while  (^sratlng  said  railroad 
through  their  sernuto  or  employfis,  had  left 
a  car  standing  on  said  switch  at  said  mine, 
and  that  said  car  was  left  then  wllhoat  the 
brake  being  set,  or  so  loaded  that  the  brake 
could  not  be  set  or  used  In  moving  said  cars, 
and  that  the  dotendanto  knew  tiiat  the  em- 
ployds  at  said  mine  woe  liable  to  attempt 
to  move  said  car,  and  that  the  defendants 
careleudy  and  negUgratiy  left  said  car  stand- 
tog  to  such  condition  and  at  such  a  point 
on  said  switch  that  If  it  started  or  was  start- 
ed by  the  employes  at  said  mine,  that  It 
could  not  be  cratrolled,  and  that  the  d^end- 
anto  carolessly  failed  to  put  In  a  deraUing 
switch,  or  use  any  other  means  to  prevent 
cars  while  so  being  moved  from  rolling  out 
on  said  main  line,  In  case  they  escaped,  and 
that  while  platotiff  was  at  woric  a  car  which 
had  been  standing  at  said  mtoe,  and  which 
had  bera  left  stondlng  as  aforesaid,  and 
without  the  brake  being  to  such  a  condition 
that  It  could  be  used,  got  away  from  the  po^ 
eons  moving  it  and  started  and  ran  down  said 
switch,  and  out  onto  .the  main  line,  and  then 
onto  the  swlteh  where  iilatotiff  waa  wmrktog. 
and  theroby  caused  said  car  to  ran  over  the 
arm  of  the  platotiff  and  injure  blm,  and  that 
said  injury  waa  caused  by  the  carolessness 
and  negligence  of  the  defoidant  to  leaving 
said  car  stondlng  on  said  trade  to  andi  a 
condititm,  and  by  th^r  carelessness  and  n^- 
ligence  to  fallng  to  put  In  a  derailing  switch, 
or  using  other  means  to  provent  cars  from 
rolling  down  said  swlteh,  then  the  finding 
should  be  to  Aivor  of  said  platotiff."  la.- 
stmction  Na  2:  "The  court  Instracta  the 
Jury  that  oi^ary  can  ]$  such  can  as  a 
person  of  ordtoary  prudence  and  caution 
would  usually  aerdse  under  the  same  situa- 
tion and  under  the  same  drcumstances."  In- 
struction No.  8:  **In  determining  whether 
plaintiff  exorcised  reasonable  can  to  gotog 
under  the  ear  on  the  switch  to  npalr  the 
game  under  the  clrcmn stances  shown  by  the 
evidence,  70U  an  Instrucl^  tliat  he  waa 
only  required  to  exercise  such  can  as  a  eaze- 
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fill  and  prudent  car  repairer  would  have  ex- 
ercised under  like  drcumstances."  Inatxuc- 
tlon  Ma  6:  "Tbe  court  Instructs  the  Jury 
that.  If  they  find  a  verdict  for  the  plaintiff, 
they  may  allow  him  such  sum  for  his  dam- 
■ages,  not  exceeding  f 10,000,  as  they  believe 
be  baa  sustained  by  reason  of  the  injuries,  If 
any,  to  his  left  arm  caused  by  the  collision 
described  in  the  evidence." 

The  court  gave  the  following  InstmctloQS 
for  the  defendants;  Instructira  No.  1:  "If 
plaintiff's  injuries  were  the  result  of  a  mere 
accident  then  plaintiff  caimot  recover.  Tbe 
court  instructs  the  Jury  that  they  are  the  sole 
judges  of  the  credibility  of  tbe  witnesses  and 
of  the  weight  to  be  given  to  their  testimony, 
and  If  they  beUeve  from  the  evidence  that 
any  witness  has  willfully  sworn  falsely  to 
any  material  fact,  then  they  are  at  liberty 
to  disregard  the  whole  or  any  part  of  tbe  tes- 
timony of  such  witness."  Instructkm  No.  2: 
"Too  are  instructed  that  merely  because 
plalntUt  waa  injured  while  In  the  employ  of 
defendant  does  not  of  itself  entitle  him  to 
recover  in  this  action,  but  before,  under  any 
circumstances,  plaintiff  can  recover,  he  must 
prove  also  by  the  greater  weight  of  the  cred- 
ible testimony  tliat  his  Injuries  were  caused 
by  the  negligence  of  the  defendant  of  the 
character  pleaded  in  the  petition  and  sub- 
mitted to  your  consideration.  If  there  was 
no  such  negligence,  then  your  verdict  must 
be  for  the  defendant" 

The  refused  instructions  will  be  noted  In 
connection  with  the  assignments  of  error. 
At  the  close  of  all  the  evidence  tbe  defend- 
ants interposed  a  demurrer  to  the  evidence, 
which  was  overruled  by  the  court 

1.  Tbe  stress  of  the  argument  for  a  re- 
versal of  the  Judgment  In  this  case  Is  that 
the  demurrer  to  the  evidence  should  have 
been  sustained,  because  there  was  a  totat 
failure  of  proof  of  the  cause  of  action  al- 
leged, and  not  a  mere  variance,  which  was 
not  a  surprise  to  defendant  The  petition 
by  way  of  Inducement  avers  the  ownership 
by  defendants  of  a  switch  track  leading  from 
its  main  line  near  Joplln  to  a  lead  and  .zinc 
mine,  known  as  the  "Bankers'  Mine,"  which 
they  used  to  haul  cars  of  coal  and  other 
supplies  to  said  mine,  and  that  from  the 
place  where  said  cars  were  left  at  said  mine 
to  be  unloaded  said  switch  track  was  down- 
grade to  the  main  line,  so  that  cars  left 
standing  on  said  switch  track  at  said  mine, 
unless  fastened  In  some  way,  would  run 
down  to  and  on  the  main  line  track  and 
other  switches  with  great  force  and  speed, 
th^eby  endangering  the  lives  of  the  em- 
ployte  ot  defendants  engaged  In  work  on 
said  main  line  and  passengers  on  said  rail- 
roads: that  it  was  the  duty  of  said  receivers 
to  place  said  cars  at  said  mine  on  said  switch 
so  that  the  same  would  not  become  loose  and 
roll  down  to  the  main  line,  and  to  have 
placed  at  or  near  the  intersection  of  said 
switch  with  th^^metn  line  what  Is  commonly  i 
known  as  a  *^eraUlng  switch,"  or  some  I 


other  means  of  obstruction,  to  that,  if  the 
cars  did  escape  from  said  switch  at  said  mine 
and  roll  down  to  the  main  line,  they  would 
not  run  out  to  the  main  line,  but  would  be 
stopped  or  derailed.    Having  then  alleged 

that  plaintiff  on  the  day  of  October, 

1899,  in  pursuance  of  his  duty  as  car  repairer 
for  defendants,  went  under  a  car  of  defend- 
ants, attached  to  one  of  Its  trains  on  Us  track 
near  Joplln,  to  repair  the  same,  it  is  averred 
that  while  so  engaged  **a  car  that  had  been 
placed  at  said  mine  by  said  receivers  and 
negligently  left  in  a  position  so  that  It  was 
likely  to  run  down  said  switch,  and  In  such 
condition  that  it  could  not  be  managed  or 
CMitrolIed,  started  and  rolled  down  said 
switch,  increasing  its  speed  as  it  went  lutil 
it  reached  the  said  main  line  of  said  road 
under  great  speed;  that  on  account  of  the 
negligence  of  the  said  defendants  in  failing 
to  place  a  derailing  switch  or  using  other 
means  at  the  point  mentioned  to  prevent  said 
car  from  rolling  on  said  track  with  great 
speed,  and  on  account  of  the  negligence  of 
defendant  In  leaving  said  car  iu  said  situa- 
tion and  condition,  said  car  ran  with  great 
speed  and  force  Into  the  freight  train  to 
wlilcfa  that  car  that  the  plaintiff  was  repair- 
ing was  attached,  and  caused  the  same  to  run 
over  plaintiff,  thereby  breaking  his  arm." 
The  contention  is  that  by  the  foregoing  al- 
legation the  plaintiff  charged  an  Injury  due 
alone  to  the  fact  that  the  car  on  the  mine 
switch,  without  human  agency,  got  loose  and 
rolled  of  its  own  accord  down  tbe  switch 
track,  and  onto  the  main  track,  and  thence 
to  a  collision  with  tbe  car  which  plaintiff  was 
repairing,  and  that  the  evidence  discloses 
an  entirely  different  state  of  the  facts;  that 
plaintiff  in  bis  evidence  in  chief  merely  tes- 
tified as  to  what  he  was  doing  at  the  time 
the  accident  happened,  and  to  tbe  extent 
of  his  injuries,  and  knew  nothing  of  the 
starting  of  tbe  car  or  tbe  cause  thereof;  and 
that  the  testimony  of  Mr.  Hiagan,  for  the 
plaintiff,  refuted  the  allegation  of  the  peti- 
tion, because  he  testified  that  the  employes  of 
the  mining  company  went  to  this  car  with  the 
purpose  of  moving  It  so  they  could  fix  tbe 
track,  and  thereby  let  it  go  past  tbe  power 
house;  that  he  found  tbe  car  blocked  at  the 
west  end;  that  he  moved  this  block,  and  that 
on  this  account  and  by  the  efforts  of  the  men 
assisting  him  the  car  was  set  in  motion,  and 
after  It  started  these  employes  of  the  mining 
company  were  unable  to  atop  either  with  the 
brake  on  tbe  car  or  with  tbe  timbers  which 
th^  threw  In  front  of  It  to  check  Its  prog- 
ress; that  thus  the  plaintiff's  own  evidence 
proves  an  entirely  different  cauae  of  action 
than  that  alleged  by  him,  and  that  the  car 
was  left  by  the  defendants  In  a  safe  and  se- 
cure position,  and  was  set  in  motion  by  the 
act  of  third  parties  without  the  knowledge 
or  consent  of  defendants.  Just  as  they  alleged 
In  their  answer.  In  support  of  this  position 
defendants  cite  us  to  numerous  cases  decided 
by  this  court  that  it  la  fundamental  that 
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plaiutlCC  cBn  only  recover  on  the  canse  of 
action  stated  In  the  petition,  and  insist  that 
the  facts  In  evidence  In  this  case  show  that 
the  cause  of  action  stated  In  plaintiffs  peti- 
tion was  unproved  in  Its  entire  scope  and 
meaning.  The  rule  invoked  by  defendants  Is 
uuquestlonably  the  law  of  this  state,  as  at- 
tested by  the  authorities  cited.  Waldhier  t. 
Railway  Co.,  71  Mo.  614;  Well  v.  Posten,  77 
Mo.  284;  Raming  v.  MetropolltaQ  Co.,  157 
Mo.  477,  57  S.  W.  268;  Feary  v.  Ballway  Oo., 
162  Mo.  75,  62  8.  W.  452. 

The  question  arises,  then,  have  the  defend- 
ants properly  construed  the  petition  in  the 
case,  and  oni^t  tlie  court  to  have  sustained 
the  demurrer  to  the  evidence  on  this  ground. 
It  is  evident  that  the  circuit  court  took  a 
different  view  of  the  scope  of  the  petition. 
By  Its  first  Instmction  for  the  plaintiff  it  in- 
stmcted  the  Jury  'that  It  was  the  duty  of 
the  defendants  to  furnish  the  plaintiff  a  rea- 
sonably safe  place  In  which  to  perform  his 
work,  regard  being  had  to  the  nature  and 
character  of  hla  onplf^rment,  and  to  keep  Iti 
tracks,  switches,  and  cars  in  a  reasonably 
safe  condition,  so  that  he  conld  perform  his 
labor  about  them  In  reasonable  safety;  and 
If  the  defendants  left  the  car  standing  on  the 
aald  switches  at  said  mine  wlthont  the  brake 
being  set,  or  loaded  so  that  the  brake  could 
not  be  set  or  used  In  moving  the  car,  and 
tttat  the  defendant  knew  that  the  employes 
of  the  said  mine  were  likely  to  move  this 
car,  and  1^  it  in  SQdh  conditltm  that,  if  the^ 
did  move  it,  it  oonld  not  be  controlled  by 
them,  and  in  addition  carelessly  failed  to  put 
In  a  derailing  switch,  or  use  ai^  oOier  means 
to  prevmt  cars  while  so  being  moved  from 
rolling  out  on  said  main  line.  In  case  th^ 
escaped,  and  that  by  reason  of  such  negli- 
gence aald  car  did  roll  out  on  said  main  line, 
and  struck  the  train  under  which  plaintiff 
was  working,  and  ther^y  Injured  him,  then 
he  conld  recover."  On  this  point,  to  wit,  the 
total  failure  of  proof  to  snstatai  the  allega- 
tions <a  the  petition,  defendants  rest  their 
contention  on  tiie  fact  that  the  our  did  not 
move  of  its  own  volition,  but  remained  sta- 
tionary until  the  mining  crew  moved  tiie 
block  from  under  the  whed,  and  indst  that 
it  was  wholly  Incompetent  to  show  under  the 
petition  that  tiie  car  was  started  down  the 
swlteh  tra(±  by  tiie  endeavor  of  the  mining 
crew  to  move  It  bade  a  short  distance  to  the 
weit,  whereas  the  essential  averments  as  to 
n^ltgence  vrere  threefold,  to  wit:  That  the 
car  was  "left  in  a  position  so  it  was  likely  to 
run  down  said  switch,  to  wit,  left  standing 
on  the  brink  of  a  downgrade  in  the  direction 
of  tiiie  main  line^;  and,  second,  "In  such  a 
condition  that  It  conld  not  be  managed  or 
controlled,"  to  wit,  left  with  the  brake  loose 
and  so  covered  by  the  ends  cf  the  heavy  tlm- 
b«s  that  those  moving  it  could  not  get  to 
the  brake  to  set  it,  so  as  to  <Aieck  or  retard 
the  movement  of  tiie  car  when  started;  and, 
third,  the  failure  to  have  "a  derailing  switch 
or  other  means  to  prevent  the  car  from  go- 


ing out  upon  the  main  track,**  when  once 
started  downgrade,  by  whatever  means  It 
was  started.  The  court  admitted  testimony 
to  show  that  the  mining  crew  was  endeavor- 
ing to  move  the  car  back  a  little  to  the  west. 
In  order  that  that  track  might  be  moved  far- 
ther away  from  the  power  house,  and  thereby- 
penult  the  car  to  be  moved  on  east  to  the 
mine,  and  in  this  connection  offered  evidence 
that  it  was  tte  custom  and  habit  of  tlie  de- 
fendants to  place  loaded  cars  for  the  oae  of 
the  mine  on  this  switch  or  spur  track,  and  to 
permit  the  mining  crew  to  move  said  cars 
backwards  and  forwards  tbo^on  tm  their 
convenience  in  unloading  the  tame.  Hhat 
the  car  was  attempted  to  be  so  moved  did 
not  and  could  not  have  misled  or  smprlBed 
the  defendants  at  the  trial,  becaose  tiie  de- 
fendants alleged  In  their  answa  that  it  was- 
set  in  motion  by  tiie  acts  of  third  parOea, 
over  whom  they  had  no  control,  wltiiont  their 
knowledge  or  consent  The  testimony  admit- 
ted tlie  court  as  to  flie  attempt  at  the 
mining  crew  to  move  the  car  was  introduced 
preliminary  to  the  evidence  tending  to  s1k>w 
the  three  acts  of  negligence  above  set  ont^ 
upon  which  plaintiff  based  his  right  of  re- 
covery. That  tiiere  was  any  Callnre  of  prot^ 
to  show  tiiat  the  car  was  located  at  the  brink 
of  the  downgrade  leadliq;  west  towards  the- 
main  track  without  the  brake  having  been 
set,  and  with  tiie  brake  so  covered  op  with 
the  logs  with  whldi  the  car  was  loaded.  Is  to» 
plain  for  dlscosdcHi.  NdthO'  was  there  any 
failure  to  show  that  there  was  no  derailing 
switdi  provided  at  tiie  Junction  of  tills  switch 
with  the  main  track,  or  any  other  means  to 
prevent  wild  cars  from  running  from  the 
switch  onto  the  main  trade  The  evidence 
of  the  plaintiff  tending  to  show  that  the  car 
was  set  In  motim  tiw  mining  crew,  mwe- 
over,  was  to  contradict  the  allegation  in  the- 
answer  that  it  was  set  In  motion  tiilrd 
parties,  over  whom  defendants  had  no  con- 
trol, and  without  the  knowledge  and  oonaent 
of  defendants. 

Looking  at  ttw  case  as  it  was  .  developed 
on  the  trial  It  ndght  pnAably  have  lieen  bet- 
ter for  the  plaintiff  to  have  all^^ed  the  fact 
that  the  car  was  moved  by  the  mining  crew 
for  the  purpose  above  indicated,  and  with  tiie- 
omsait  and  knowledge  of  the  defendants; 
but  the  question  we  are  now  dealing  with 
Is  whetlier  tha!«  is  a  total  failure  of  proof, 
and  not  a  mere  variance,  of  whldi  the  de- 
f^idants  took  no  advantage  by  flllng  an  affi- 
davit of  surprise.  We  think  there  was  no 
Budh  complete  failure  of  pnxtf  aa  defendants 
Insist  upon.  A  Mlnre  of  proot  within  tiie 
meaning  of  oar  decisions,  occors  when  tiie 
petition  and  answer  are  nnproven  in  their 
entire  scope  or  meaning;  and  a  variance,  as 
provided  by  section  655,  Rev.  St  1890,  has 
reference  to  discrepancies  between  the  teoes 
made  by  the  pleadings  and  the  eridence  in 
support  of  than.  It  Is  obrloos,  we  tidnk. 
when  the  whole  peUtl<m  Is  read,  that  tiie 
plaintiff  did  not  sedc  to  recover  xaenSj  be^ 
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■cauie  a  Ioom  cur  itarted  and  ran  down  tbe 
tradt;  bat  tbe  bvzden  of  tbiM  case  Is  that 
this  car  was  left  standing  on  the  brow  of  this 
(Umn^ade  In  the  direction  of  the  main  Un^ 
with  a  brake,  not  0DI7  loose,  bat  bo  covered 
with  the  ioga  that  whoever  shoald  attempt 
to  set  it  lu  motion  coold  not  omtrol  It  or 
manace  it,  so  as  to  prevent  it  from  rnnnlns 
down  onto  the  main  track,  In  the  absence 
<of  a  derailing  swltdi  at  the  point  of  ]anctl«m. 
It  may  be  conceded  that  the  car  would  not 
have  moved  of  Its  own  gravity  >o  long  as  tbe 
btoCk  remained  onder  the  west  wheel;  but 
the  takhig  oat  of  that  block  and  the  starting 
of  the  car  was  only  one  fAct  In  the  history  of 
the  case,  and  tbe  contention  of  the  plaintiff 
was,  and  so  the  Jury  were  instructedt  "that 
the  defendant  left  this  car  standing  on  said 
ewltefa,  where  It  was  likely  to  escape  from 
the  persons  moving  tbe  same  with  the  knowl- 
edge  and  consent  of  the  defendants,  with  the 
brake  loose  and  so  covered  up  with  the  aids 
of  the  logs  that  they  could  not  control  or 
mansge  the  same."  It  Is  evident  that  the 
mere  starting  of  the  <aur  was  not  the  sole 
cause  of  plaintiff's  Injuries,  bnt  the  negli- 
gent placing  of  the  car  with  such  insecure 
brakes  that  It  oould  not  be  cmtrolled  or  maiK 
aged  wboi  started,  coupled  with  the  want  of 
a  derailing  switch,  which  produced  the  In- 
jury. While  it  may  be  ssld  that  If  the  car 
had  not  been  started  the  injury  would  not 
bare  occurred  to  plaintiff,  It  can  as  truly 
be  said  that  if  tbe  brake  thereon  had  been 
set,  or  even  If  it  had  not  be«i  covored  by  tbe 
ends  of  tbe  logs,  so  that  It  could  not  be 
set,  still  the  accident  would  not  have  occur- 
red, because  the  car  could  have  been  con- 
trolled and  managed  by  the  mining  crew; 
or,  on  the  oOux  hand,  if  thi^  had  failed  to 
st^  it  with  the  brake,  if  there  hiad  been  a 
-trailing  switch  or  other  device  to  prevent 
It  running  out  uptm  the  main  track,  still 
plaintiff  would  not  have  been  Injured.  In 
a  word,  it  was  a  Questlfm  under  the  petition 
and  the  evidence  and  It  was  so  submitted  to 
the  jnry»  whether  the  Injury  would  not  and 
could  not  have  happened  but  tbr  the  n^U- 
gent  condition  in  which  tbe  car  was  left  at 
the  place  mentioned  in  the  petition,  together 
with  the  want  of  a  derailing  switch;  and 
bencB  It  is  apparent  that  it  was  not  the  mere 
starting  of  the  car  which  was  the  sole  cause 
of  the  Injury  to  plaintiff,  nor  was  that  relied 
upon  as  the  sole  basis  of  recovery,  but  It 
was  the  other  w^llgent  acts  In  connection 
with  the  starting  which  contributed  to  the 
plaintiff's  Injury,  end  hla  undoing  would  not 
ban  occurred  except  for  the  presence  and 
coezistoice  of  these-  contributing  causes. 
Lore  V.  American  Mfg.  Oo.,  160  Uo.,  loc.  clt. 
€25.  627,  61  S.  W.  678;  Bassett  v.  City  of  9t 
Joseph.  58  Mo.  200,  14  Am.  Rep.  446.  It  Is 
a  settled  principle  of  law  In  this  state  that 
if  damage  or  Injury  Is  caused  by  the  con- 
corring  force  of  a  defendant's  negligence  and 
some  other  force  for  which  he  Is  not  respon- 
sibly Including  "that  act  of  God"  or  super- 


human force  Intervening,  t2ie  defendant  Is 
nevertheless  responsible,  if  his  negligence  is 
one  of  the  proximate  causes  of  the  damage. 
It  is  also  agreed  that  if  the  negligence  of  the 
defendant  concurs  with  tbe  other  cause  of  the 
Injury  in  point  of  time  and  place,  or  other- 
wise BO  directly  contributes  to  the  plaintiff's 
damage  that  It  Is  reasonably  certahi  that  the 
other  cause  alone  would  not  have  sufficed  to 
produce  It,  the  defendant  Is  liable,  notwith- 
standing he  may  not  have  anticipated  the  In- 
terference of  the  other  or  superior  force 
which,  concurring  with  his  own  negligence, 
I>roduced  the  damage.  Brash  v.  St.  Louis. 
161  Ma  438,  61  8.  W.  808,  and  casefl  cited. 

Able  counsel  for  defendant  earnestly  and 
Ingoiionsly  labor  ta  sustain  the  tnroposltlon 
that  plaintiff's  cause  of  action  rests  entirely 
vpou  tbB  allegation  that  the  car  started,  and 
supplement  the  avermoit  with  the  words  "of 
its  own  accord";  but  In  so  doing  they  Ignore 
liie  three  plain  assignments  of  n^Ugence  up- 
on which  the  action  is  bottomed,  In  the  ab- 
sence of  which  no  Injury  would  have  re- 
sulted to  plaintiff  by  the  starting  of  the  car 
which  ran  off  of  the  «par  trade  onto  the 
main  track  and  collided  with  the  train  un- 
der which  iilalntiff  was  working  repairing 
a  car  for  defendant  In  sadi  drcumstances 
the  fact  that  another  element  of  causatlou 
tntervoied,  to  wit,  the  attempt  of  the  mining 
crew  to  move  the  car  west  a  short  distance 
to  permit  the  track  to  be  moved  far  enough 
from  the  power  bouse  to  allow  tbe  car  to  pass 
ffli  to  Its  destination,  the  lumber  yard  of  the 
mine,  dUt  not  break  the  legal  connection  be- 
tween the  hrakeless  condition  of  the  car  and 
the  placing  of  it  on  the  brink  of  the  sharp 
downgrade  toward .  the  main  track  and  the 
iajoty  which  flowed  to  the  plaintiff.  The 
leaving  of  a  car  so  heavily  loaded  on  the 
brow  of  the  downgrade  without  setting  the 
brake  thmon,  and  covering  the  brake  with 
heavy  timbers  so  that  It  could  not  be  used  to 
stop  or  retard  the  speed  of  tbe  car,  furnished 
ample  evidence  of  negligence  on  Ibe  part  of 
the  defendant^  concurring  with  the  starting 
of  the  car  1^  tibe  mining  crew,  to  justly  the 
Jury  in  reaching  their  verdict.  The  law  im- 
posed lapaa  the  defendants  the  duty  of  using 
reasonable  care  that  this  heavy  loaded  car 
should  not  be  left  without  brakes  set,  or  so 
covered  up  that  th^  could  not  be  used,  at 
the  head  of  this  decided  downgrade,  and  they 
create  an  unusual  or  extraordinary  risk  to 
Ite  employes  and  passengers  on  its  malu 
track.  The  avermente  of  the  petition,  more- 
over, were  suffidently  broad  to  admit  the 
evidence  as  to  the  starting  of  the  car  by  the 
mining  crew,  even  if  defendant  bad  not  ex- 
pressfy  tendered  the  Issue  that  the  mining 
crew  started  it  without  the  knowledge  or 
consent  at  defendants,  and  the  further  proof 
that  it  was  the  common  usage  and  practice 
of  the  mining  crew  to  move  cars  set  In  on 
this  spur  tr&<A  for  the  use  of  the  Bankers' 
mine,  with  the  knowledge  and  acquiescence 
of  defendants,  and  thus  meet  the  defense  set 
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^  of  Interference  b7  persons  for  wbom  de- 
fendants were  not  responsible.  We  think 
the  trial  court  correctly  Interpreted  the 
pleadings  in  admitting  such  evidence,  and 
that  it  did  not  tend  to  establish  a  case  out- 
side of  the  pleadiuge. 

Pursuing  the  same  line  of  argument,  de- 
fendants next  insist  that  the  absence  of  the 
derailing  switch  was  not  the  cause  of  the 
accident  In  support  of  this  contention  they 
assert  that  defendanfs  brakeman  set  the 
brake  of  this  car  Saturday  evening,  and  that 
this  was  undisputed.  On  the  contrary,  the 
witness  BJagan  testified  that,  when  his  crew 
went  to  the  car  to  move  it  west,  he  kicked 
the  block  oat,  and  the  car  immediately  start- 
ed, and  he  dimbed  on  to  stop  It.  and  the 
brake  was  In  such  a  fix  he  could  not  st<^  It; 
"that  the  brake  was  all  loose — the  shoes." 
Mr.  Davis,  the  foreman  of  this  crew,  a  wit- 
ness for  defendants,  testified  that  the  brakes 
were  loose  and  covered  by  the  timbers,  so 
that  they  could  not  be  worked.  It  is  true  j 
that  the  defendants'  brakeman  testified  be 
set  the  brake  Satiu^ay  bef(H%  he  left  the 
car;  but  on  ax>S8-examinatlon  be  gave  as  bis 
reason  that  he  always  set  the  brakes  when 
he  left  a  car  In  that  way.  It  was  for  the 
Jury  to  find  whether  In  fact  he  set  the  brakes 
or  did  not  The  fact  that  he  testified  that  he 
set  tiie  brake  did  not  require  the  Jury  to 
so  find,  or  the  circuit  court  or  this  court  to 
assume  that  it  was  an  undisputed  fact  In 
the  light  of  filB  whole  examination,  in  con- 
nection with  the  fact  that  It  was  loose  on 
Monday  and  so  covered  by  the  logs  that  no 
one  could  twist  the  brake  rod,  the  Jury  were 
authorized  to  find  that  he  did  not  set  It 
There  was  evidence,  also,  that  at  this  time 
the  Frisco  Railroad  did  swltcbtng  on  this 
track,  but  there  was  no  evidence  that  the 
Frisco  Company  moved  this  car;  and  when  It 
Is  considered  that  no  car  could  have  gone 
east  on  this  switch  track  without  pushing 
this  car  east  and  that  It  was  not  possible 
to  get  this  car  by  the  power  bouse  on  ac- 
count of  the  great  width  of  Its  load,  and  It 
was  found  on  Monday  Just  where  It  was  left 
on  Saturday,  the  suggestion  as  to  the  Frisco 
Company  would  seem  to  have  no  weight 
whatever. 

Learned  coansel  for  the  defendants  urge 
that,  because  the  ear  had  stood  there  all  day 
Snnday,  the  absence  of  a  derailing  switch 
was  In  no  sense  the  cause  of  the  Injury,  and 
■ay:  "Suppose  there  had  been  a  derailing 
switch.  If  the  mining  employes  had  desired 
to  run  tills  car  out  on  the  main  track,  what 
was  to  prevent  them  connecting  up  the  de- 
raller,  so  that  the  car  could  pass  over  the 
switch  r  And  they  assert  that  no  railroad 
company  can  be  required  to  take  such  pre- 
cautions as  will  absolutely  prevent  the  pos- 
sibility of  accident  from  mallclons  Interfere 
ence  with  cars  on  Its  tracks,  and  dte  us  to 
Fredericks  v.  Hallway  Oo.,  157  Pa.  103,  27 
Atl.  688,  22  L.  B.  A.  806.  It  seems  quite 
obTioni  to  us  fbat  this  argument  Is  dehors 


the  record.  H»e  there  was  ample  erld^ce 
to  go  to  the  Jury  to  establish  that  this  spur 
track  was  largely,  if  not  prlndpallyt  lued 
to  accommodate  the  mine  company;  that  cars 
were  set  in  on  It  loaded  with  supplies  fw 
the  mine;  and  that  with  the  knowledge  and 
acquiescence  of  defendants  the  mining  am- 
pany's  employte  were  in  the  habit  of  moving 
the  cars  backwards  and  forwards  to  Uie  place 
of  unloading;  and  if  such  was  the  fact  it  was 
not  a  malicious  interference  with  the  car,  but 
something  likely  to  occur  and  to  be  ejected, 
and  a  circumstance  to  be  guarded  against  by 
having  the  brake  properly  set,  or  at  least  in 
such  condition  that  the  mining  crew  could 
set  it  when  moving  the  car,  as  much  so  as  if 
Its  own  servants  were  sent  to  more  1^  and 
the  court  did  not  permit  a  recmerj  upon 
the  proof  alone  of  the  absence  ol  a  dnmite, 
nor  of  the  negligent  condition  of  the  brake, 
but  required  the  concurrence  of  both.  Nor 
did  the  court  assume  as  a  matter  of  law  ttat 
It  was  negligence  not  to  have  a  derailing 
switch,  but  left  It  to  the  jury  to  say  whether. 
In  the  light  of  all  1^  circumstances,  a  de- 
railing switch  or  other  like  device  ationld 
not  have  been  provided. 

Learned  counsel  tm  the  defendants  Oerote 
much  time  and  space  to  the  enforcement  of 
the  proposition  that  the  master  is  not  re- 
quired to  furnish  any  particular  kind  ot  ap- 
pliances, that  he  has  a  right  to  transact  his 
business  In  Us  own  way,  and,  if  he  aece  At 
to  use  machlnety  of  an  old  pattern,  that  It 
Is  not  a  matter  of  onnplalnt  for  the  servant 
With  this  contention  the  plaintiff  refDsee  to 
take  Issue,  because  he  Inatets  that  tbm  trial 
court  did  not  hold  to  tiie  cmtraty.  The  role 
la  well  settled  In  tfata  state  that  there  Is 
no  oibllgaHon  on  the  part  of  the  master  to 
furnish  absolutely  safe  appliances,  nor  Is  a 
railroad  bound  to  adopt  every  new  Invention, 
though  an  actnal  improrement  it  may  be;  but 
It  Is  the  duty  of  the  company  to  use  reaem- 
able  care  and  precaution  in  procuring  and 
keying  Its  appliances  In  good  condition  and 
order,  and  It  cannot  remain  wholly  indifferent 
to  the  Improvemente  of  the  day.  Hnhn  v. 
Baflway  Co..  92  Ho.  440,  4  a  W.  867;  Ham- 
ilton V.  Goal  Co..  108  Ma  864.  18  8.  W.  977. 
In  these  cases  it  Is  left  to  the  Jury  to  say 
whether  under  all  the  facts  and  circum- 
stances It  was  negligent  in  the  company  not 
to  have  bad  a  derailing  switch  at  the  June- 
Uon  of  this  switch  trade  wltii  the  main  traA 
of  the  defendantTs  line.  There  wu  evld«ce 
in  this  case  tending  to  dhow  tiliat  detailing 
swltehes  were  In  genmd  use  by*the  defend- 
ants on  tiielr  line  of  rallnwd  at  the  time  of 
the  Injury  to  plaintiff,  and  that  It  was  a  com- 
mon de^ce  used  for  the  pnrptwe  of  pre- 
venting cars  Mcaplng  on  to  the  main  tra^ 
from  swlMies.  The  fact  that  then  was  no 
derailing  switch  was  not  negligence  ptr  sa, 
and  It  was  not  so  treated  by  the  court  As 
said  by  this  court  In  Jones  v.  Ballroad  Ckk. 
178  Mo.  S4a  rr  8.  W.  886.  UKL  Am.  St  Sep 
484:  ''Since  the  law  Imposes  (m  the  maatet 
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no  higher  degree  of  care  than  that  which  tt 
tlenomlnates  'reasonable,'  it  does  not  reaoire 
blm  to  fumlah  absolutely  safe,  or  even  the 
best  known,  appliances.  Tet,  when  his  con- 
duct in  this  resjwct  la  on  trial,  It  Is  proper 
tor  the  Jury  to  know  what  appliances  are  in 
common  use  In  that  kind  of  business.  It 
has  been  said  hj  a  Tery  high  authority  that 
In  the  operation  of  a  dangerous  "business  the 
master  la  guilty  of  negligence  If  he  fails  to 
furnish  the  best,  well-known,  and  reasonable 
attainable  Implement  Mather  t.  Billston, 
156  U.  B.  891,  IS  Sup.  Gt  464,  SO  L.  Ed.  464. 
We  do  not  understand  that  case  as  laying 
down  any  stricter  rule  In  reference  to  the 
master's  duty  In  that  respect  than  that  It 
was  to  do  all  that  a  reasonably  prudent 
master,  mindful  of  the  dangerous  character 
of  bis  business,  would  ordinarily  do  to  pro- 
tect the  lives  of  bis  servants.  That  Is  the 
law  in  this  state."  We  do  not,  therefore,  say 
that  the  defendants  In  this  case  were  neg- 
ligent because  the  side  track  was  not 
equipped  with  the  derailing  switch,  although 
it  Is  quite  evident  that,  if  it  had  been  so 
equipped,  this  accident  would  not  have  oc- 
curred. Therefore,  the  question  of  whether 
the  spur  track  In  this  case  was  a  reasonably 
safe  appliance  without  a  deralllug  switch 
was  a  question  for  the  Jury,  and  such  was 
the  view  taken  by  the  circuit  court,  and  it 
was  left  to  the  jury  to  find  whether  the  In- 
Jury  to  pIslntUT  resulted  In  part  on  account 
of  the  absence  of  a  derailing  switch,  and  wai 
prc^rly  submitted  to  them  in  connection 
with  the  other  fact  ttiat  the  car  was  l«tt 
with  the  brake  unset  and  so  covered  up  by 
the  logs  that  It  could  not  be  used  to  regulate 
the  speed  or  stop  the  car  if  it  was  started. 

In  view  of  the  foregoing  conclusion.  It  Is 
unnecessary  to  discuss  seriatim  the  various 
objections  to  the  first  Instruction  given  on 
behalf  of  the  plaintiff,  inasmuch  as  It  con- 
forms to  the  views  already  expressed,  with 
the  exception  of  the  last  point  made  against 
It,  which  is  that  it  Ignores  the  assumption 
of  the  risk  by  the  plaintiff.  It  will  be  con- 
ceeded  that  the  question  of  assumption  of  the 
risk  of  this  car  running  down  on  him  while 
at  work  repairing  a  car  in  the  yards  near 
Joplin  by  the  plaintiff  was  not  presented  to 
the  circuit  court  In  any  instruction  asked 
by  counsel  for  defendants,  unless  It  may 
be  laid  it  was  included  In  the  demurrer  to 
the  evidence.  Treating  It  as  presented  by 
this  p^mptory  instruction,  we  have  no  hes- 
itancy whatever  in  holding  that  plaintiff  did 
not,  under  the  facts  of  this  case,  assume  any 
such  unusual  and  extraordinary  risk.  This 
Identical  point  was  ruled  adversely  to  defend- 
ants' contention  in  Jones  v.  Railroad.  178 
Mo.,  loc  dt  643.  77  S.  W.  804,  101  Am.  St 
Rep.  434,  tn  which  Judge  Yalllant  speaking 
tor  this  court  in  banc,  said:  "Proof,  there- 
fore, of  the  mere  fact  that  the  servant  was 
injured  in  the  master's  service,  Is  not  suf- 
ficient to  make  out  a  prima  facie  case  for 
tb«  plt*T*t<*f.  To  tliat  extent  the  authorities 


cited  in  the  lAlef  for  appellant  sustain  those 
propositions.  Tamell  v.  Railroad,  113  Mo. 
570,  21  S.  W.  1,  18  L.  R.  A.  509;  Murphy  v. 
Railroad,  115  Mo.  Ill,  21  S.  W.  862.  But 
when  cars  are  found  running  loose  and  un- 
attended on  the  main  track  at  a  time  and 
place  when  and  where  th^  are  liable  to 
cause  the  wreck  of  a  regular  train,  it  can- 
not he  said  that  the  danger  so  incurred  Is 
one  of  the  usual  and  ordinary  hazards  inci- 
dent to  the  business.  It  la  not  a  usual  and 
ordinary  occurrence  In  a  prudently  managed 
business  for  cars  to  be  found  running  loose 
in  that  manner.  It  does  not  ordinarily  oc- 
cur, unless  some  one  has  neglected  bis  du- 
ty; and  tt  is  not  therefore,  a  risk  assum- 
ed by  the  servant  •  •  •  It  was  the 
dul7  of  the  master  to  use  reasonable  care  to 
prevent  those  cars  escaping,  and  therefore, 
when  they  are  found  running  loose,  so  as  to 
Imperil  the  life  of  the  servant  who  was  In 
the  due  performance  of  his  duty,  the  pre- 
sumption is  that  the  master  did  not  use 
reasonable  care  to  hold  his  cars  on  the  side 
track,  and  the  burden  is  on  him  to  prove 
that  he  performed  his  duty  In  this  respect 
It  devolves  upon  him  to  explain  the  occur- 
rence. It  was  not  attempted  on  the  part  of 
defendants  to  prove  that  cars  with  good 
brakes  and  the  brakes  properly  set  were 
liable  to  escape  under  conditions  that  might 
reasonably  be  anticipated.  On  the  contrary, 
when  confronted  with  the  fact  that  the  side 
track  was  not  equipped  with'  a  derailing 
switch,  the  defendant  offered  evidence  to 
prove,  and  now  contends,  that  with  good 
brakes,  and  the  brakes  properly  set,  the  cars 
were  secure  under  ordinary  conditions.  But 
if  the  brakes  were  not  set  or  the  car  block- 
ed, they  were  liable  under  ordinary  condi- 
tions to  do  Just  what  these  cars  did.  There- 
fore, when  It  was  shown  they  ^d  escape, 
the  presumption  arose  that  there  was  some- 
thing wrong,  either  with  the  brakes  or  the 
setting."  All  of  which  applies  with  equal 
force  to  the  facts  developed  In  this  case, 
and  the  Jury  have  found  the  brakes  were  not 
set  and  the  car  left  on  the  brow  of  a  de- 
scending grade  to  the  main  track,  and  that 
there  was  no  derailing  switch.  It  Is  clear 
tluit  plaintiff,  who  had  no  notice  of  the  pla- 
cing of  the'  car  or  that  the  brakes  on  It  were 
left  loose  and  unset  did  not  assume  the 
risk  of  its  running  down  upon  him  while  he 
was  ragaged  In  an  apparently  safe  place  re- 
pairing a  car  for  defraidants.  The  court  com- 
mitted no  error  tn  not  holding  as  a  matter  of 
law  that  plaintiff  assumed  the  risk  of  said 
loose  car  running  down  upon  him.  And« 
moreover,  this  Is  a  civU  case,  and  If  defend- 
ants desired,  after  all  the  evidence'  was  in, 
K>  submit  the  question  of  fact  to  the  Jury,  it 
was  their  duty  to  have  prayed  an  Instruction 
to  that  effect 

We  are  cited  by  counsel  for  defendants  to 
Fredericks  v.  Railroad  Co.,  167  Pa.  103,  27 
Atl.  680,  22  L.  B.  A.  306.  on  the  proposition 
that  as  the  car  was  started  by  the  mining 
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crew,  u  tbey  claim,  wlthoutnthelr  consent 
or  knowledge  there  was  no  liability  on  part 
of  defendants.  There  Is  little  or  no  similar- 
Itr  between  the  facts  of  the  two  cases.  In 
the  Fredericks  Case  the  railroad  company  es- 
tablished, not  only  that  it  had  a  derailing 
switch  at  the  Jnnctlon  of  the  spur  track  with 
its  main  line,  but  that  the  cars  set  on  the 
spur  track  were  provided  with  proper  brakes 
and  tbey  were  all  tightly  set,  and  that  a 
third  person  maliciously  turned  the  derailing 
switch,  BO  that  cars  from  the  spnr  track 
coald  run  out  on  the  main  track,  and  then 
deliberately  loosed  the  brake  and  started  the 
car  oat  on  the  main  track,  and  that  this  oc- 
curred so  shortly  before  the  accident  that  de- 
fendant had  no  notice  of  It  The  Jury  found 
that  the  defendant  company  had  exercised 
all  reasonable  care  to  provide  against  the 
cars  on  the  spur  track  getting  onto  the  main 
track.  That  the  Jury  properly  so  found  there 
can  be  no  doubt,  but  that  case  Is  the  an- 
tithesis of  this.  Here  there  was  no  derailing 
switch.  Here  the  brakes  were  not  only  not 
set,  bi?t  BO  covered  with  heavy  logs  they 
could  not  be.  Here,  Instead  of  the  malicious 
interference  of  a  third  person,  the  mining 
crew,  in  endeavoring  to  move  the  car  back 
a  short  distance  to  move  the  track,  were 
doing  what  was  dally  being  done  with  the 
knowledge  and  the  consent,  or  Its  presumed 
acquiescence.  The  two  cases  could  not  well 
be  more  dissimilar. 

2.  Error  Is  assigned  In  the  admission  of 
testimony.  We  have  already  held  that  It  was 
competent  to  show  the  absence  of  the  throw- 
off  or  derailing  switch,  the  fact  that  such 
a  device  was  in  common  use  by  the  defend- 
ants themselves  on  the  same  railroad,  and 
the  purpose  for  which  such  a  switch  is  de- 
signed.  All  this  evidence  was  clearly  within 
the  Issues  made  by  the  pleadings. 

There  was  no  error  In  permitting  Eagan 
to  testify  as  a  practical  railroad  man,  en- 
gaged in  the  construction  and  repairing  of 
tracks,  laying  new  tracks.  It  was  not  neces- 
sary that  be  should  have  been  a  scientific 
railroad  man  to  testify  what  the  purpose  of 
a  derailing  switch  Is  or  where  It  should  be 
placed.  Its  purpose  Is  so  simple  and  It  Is  so 
common  that  three  years*  experience  In  the 
construction  of  railroads  ought  to  suffice  to 
teach  a  man  of  ordinary  Intelligence  that,  If 
there  ever  Is  any  use  for  such  a  device,  the 
Junction  of  this  spur  track  with  defendants' 
main  track  was  a  proper  place  for  It 

There  was  no  Impropriety  In  permitting 
Bensley,  who  had  a  contract  with  defendants 
for  loading  Its  cars  with  gravel,  to  detail  how 
the  cars  were  set  In  on  this  spur  track  and 
for  what  purpose,  and  how  he  moved  the 
same  back  and  forward  In  loading  tbem.  It 
tended  to  disprove  the  claim  of  defendants 
that  they  did  not  permit  any  one  but  their 
switching  crew  with  an  engine  to  move  cars 
on  this  spur  track.  It  went  to  show  tbat  the 
defendants  did  know  that  parties  were  mov- 
ing cars  abont  on  this  spur  track  from  place 


to  place.  The  objections  to  the  tatroductioa 

of  evidence  were  properly  overruled. 

8.  The  further  Insistence  Is  that  the  court 
erred  In  refusing  defendants*  instructions. 
Of  these  the  fourth  and  seventh  asked  the 
court  to  declare  the  law  to  be  that.  If  Oic 
accident  was  caused  by  the  act  of  the  min- 
ing company's  employes  In  negligently  mov- 
ing the  car,>then  plaintiff  could  not  recover. 
They  entirely  Ignore  the  defendants*  own 
negligence  in  leaving  the  car  with  the  brakes 
loose  and'  heavily  laden  on  the  brink  of  a 
sharp  downgrade,  and  the  fact  that  the  mine 
employes  were  constanUy  moving  cars  set 
In  for  the  mine  back  and  forward  on  this 
track,  and  that  their  negligence,  concnrring 
with  that  of  defendants,  would  not  relieve 
the  latter  of  their  responsIbClty  for  their 
own  proximate  cause  of  the  Injury  to  the 
plaintiff.  The  court  did  not  err  in  refusing 
them.  The  fifth  and  sixth  sought  to  have 
the  court  declare  as  a  matter  of  law  that 
plaintiff  could  not  recover  on  the  ground  that 
defendants  had  negllgentiy  tailed  to  put  In  a 
derailing  switch  at  the  Junction  of  this  spor 
track  with  the  main  line.  As  already  said, 
whether  they  were  negligent  in  bo  falling 
was  left  to  the  Jury  to  find  under  all  the  evi- 
dence, and  consequently  no  error  occurred 
in  refusing  them  and  declaring  as  a  matter 
of  law  that  it  was  not  negligence  to  have 
failed  In  so  doing.  We  think  the  case  wits 
fairly  and  well  tried  and  properly  submitted 
to  the  Jury,  and  their  verdict  is  supported  by 
the  evidence. 

4.  The  fifth  Instruction  for  the  plaintiff 
reads  as  follows:  "The  court  Instructs  the 
Jury  that,  If  they  find  a  verdict  for  the 
plaintiff,  they  may  allow  bim  such  damages, 
not  exceeding  ten  thousand  dollars,  as  they 
believe  be  has  sustained  by  reason  of  the 
Injuries,  If  any,  to  his  left  arm,  caused  by 
the  collision  described  In  the  evidence.'*  This 
Instruction  Is  assailed,  on  the  ground  tbat  It 
does  not  define  the  elements  of  damage 
which  the  Jury  should  take  into  considera- 
tion In  arriving  at  their  verdict.  No  Instruc- 
tion on  the  measure  of  damages  was  asked 
by  the  defendants,  and  no  attempt  was  made 
by  the  defendants  to  point  out  the  proper 
elements  of  damages  in  such  a  cose,  or  to 
modify  the  general  langi]age  of  the  instruc- 
tion given  for  the  plaintiff.  In  Browning  v. 
Railway  Co.,  124  Mo.  66,  27  S.  W.  «i  an 
Instruction  was  given  that,  if  the  Jury  foun.1 
for  the  plaintiff,  they  would  assess  her  dam- 
ages at  such  sum  as  in  their  Judgment  wouM 
be  a  fair  and  Just  compensation  for  tbe  toss 
of  her  husband,  not  exceeding  $5,000.  In 
that  case,  as  in  this,  it  was  urged  that  tbe 
Jury  were  not  properly  Instructed  as  to  the 
measure  of  damages;  and  Hawes  v.  Stork- 
yards  Co..  103  Mo.  60.  15  S.  W.  751.  and  >Ic- 
Gowan  r.  Ore  &  Steel  Co..  109  Mo.  51&  19  P. 
W.  199,  were  relied  upon  as  sustaining  the  ob- 
jection. But  it  was  said  by  this  court:  "Tbtf 
defendant  asked  no  instruction  on  th«  meas- 
ure of  damages  vhatev^.  Ko  attempt  was 
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made  It  to  point  oat  tbe  proper  ele- 
ments of  damage  In  such  cases,  or  to  modify 
tbe  general  language  of  tbe  Instractlon.  Tbe 
Instmctlou  la  not  erroneous  In  Its  general 
scope,  and  If  In  tbe  opinion  of  counsel  for 
defendant  It  was  likely  to  be  misunderstood 
by  tbe  Jury,  It  was  tbe  duty  of  tbe  counsel 
for  defendant  to  aak  for  modifications  and 
explanations  in  an  Instmction  embodying  its 
TiewB.  Tbe  conrt  is  not  required  in  a  dvll 
case  to  instruct  on  all  questions,  wbether 
JoBtified  or  no^  and,  as  tbere  1b  nothing  In 
the  amount  of  the  Teidlct  to  Indicate  that 
the  Jury  woe  actuated  by  any  improper  mo- 
tlTO  In  their  aaMssment,  the  general  nature 
of  the  instruction  Is  no  ground  tor  reTersal." 

It  Is  urged,  however,  by  counsel*^for  de- 
fendants, ttiat  that  Instruction  was  proper 
In  tlie  case  where  a  widow  is  suing  for  the 
loss  hw  husband;  but  no  reason  is  as- 
■Igned  why  a  OUferent  role  should  obtain 
between  a  case  of  that  duracter  aiid  one  like 
tbe  present  one.  In  Wheeler  t.  Bowles,  168 
Ma  888,  68  8.  W.  916,  wlwre  the  plalntUt 
sued  for  damages  resulting  from  the  disloca- 
tion of  her  shoulder,  and  the  only  direction 
was  that,  If  plaintiff  luid  become  permanent- 
ly injured.  lame,  and  dlsflgnred  by  such  dis- 
location, the  Jury  would  find  for  ttie  plain- 
tiff In  tiie  sum  not  exceeding  the  amount  In 
tbe  petition.  That  Instruction  was  cba^ 
lei^ed  because  tbe  elements  of  damages 
were  not  glrui  to  the  Jury,  and  in  answer 
to  that  contention  it  was  said:  "It  Is  urged 
as  error  that  the  circuit  court  did  not  In* 
struct  the  jury  as  to  the  rule  by  which  they 
should  estimate  plaintiff's  fl*™^gM,  As  to 
this  point  it  Is  only  necessary  to  remari^  that 
this  is  a  ^Til  acUra,  and  mere  nondirection 
Is  no  ground  of  error  In  this  court  The  de- 
fendant did  not  submit  any  instmctltm  tm  tbe 
etefflats  ct  damages;  neither  did  plaintiff. 
If  the  defendant  desired  tlie  Jury  restricted 
to  eertaln  elemrats,  be  should  hsTO  offered 
an  apgropTMto  Instruction  <«  tliat  subject" 
Tbe  Instmction  in  this .  case  confined  the 
iury  to  the  damages  sustained  by  reason  of 
the  injuries,  if  any,  to  plaintiff's  left  arm, 
caused  1^  tiie  c<^ision  described  In  tite  eri- 
dence.  The  Instruction,  according  to  the 
foregoing  authorities,  was  sufficient  as  a  gen- 
eral Instnutioi^  and  It  there  were  any  i>e- 
cuUar  modifying  or  qualifying  facts,  which 
the  defendants  desired  the  jury  to  take  into 
consideratkm.  It  was  clearly  their  duty  to 
hare  submitted  tbem  In  an  Instruction  to  tiie 
conrt 

As  to  the  amount  of  the  Terdict  ilself ,  the 
eridmce  shows  that  tiie  plaintiff  was  a 
young  man,  26  years  old,  strong  and  acUTO, 
and  iHridlng  a  lucrattTe  position,  and  by  rea- 
son of  this  Injury  be  has  pomanently  lost 
tiie  use  ot  his  left  arm.  Taking  Into  consld- 
eraticm  his  ag^  healtii,  and  capacity  to  earn 
a  livelihood,  and  tbe  probabilities  of  life,  and 
that  be  must  henceforth  go  timui^  the 
world  liopelessly  mahned,  and  that  by  the 
loss  of  this  arm  ha  Is  necessarily  debarred 
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from  his  profession  as  a  car  repairer,  It  can- 
not be  said  that  a  verdict  of  $7,SO0  is  such 
as  to  shock  the  seme  of  justice.  In  Bolton 
V.  Railway  Co.,  172  Mo.  92,  72  8.  W.  680,  the 
plaintiff  was  a'  farmer,  35  years  of  age,  and 
by  tbe  accident  both  honea  of  bis  lower  limb 
were  broken  and  tbe  flesb  lacerated.  Fifteen 
months  after  the  accident  a  large  bone  had 
not  united,  but  the  surgeon  was  of  the  opin- 
ion that  the  bone  would  finally  unite.  It 
was  held  that  the  verdict  of  t9,00Q  was  not 
so  excessive  as  to  authorise  a  setting  aside 
of  the  verdict  In  Henderson  v.  Kansas 
City,  177  Ho.  477,  76  &  W.  1048.  a  boy  ID 
years  of  age  was  deprived  of  his  right  arm 
and  suffered  great  physical  and  mental  pain. 
It  was  Ikeld  that  a  verdict  of  86,000  was  not 
exceasive.  m  Uiat  ease  a  number  of  ver- 
dicts that  had  been  sustained  by  this  court 
as  not  excessive  were  dted-^among  others, 
Doughert7  v.  BsUroad,  07  Mo.  647,  8  8.  W. 
900,  11  8.  W.  251.  In  which  a  judgment  for 
81^000  fttr  the  loss  of  a  left  arm  was  afllrm- 
ed.  We  think  thoe  Is  nothing  In  the  amount 
of  this  verdict  which  would  justify  this 
court  In  Interfialng  wUb  it  m  the  ground 
that  It  was  excessive. 
The  judgment  is  afflrmed. 

rOZ,  J.,  concurs.  BUB0BB8,  P.  J.,  not 
havli^  beard  tbe  argument  takes  no  put  In 
the  dedskm. 


DBAKB  T.  KANSAS  CITY. 
(Snpteme  Ooart  of  Missouri.  Division  No.  1. 
June  15k  1805.) 

1.  MuniCIFAI.  COKPORATIOnS  —  SlOBWALKS 

— DBrsciB—CoAL  Holes— Notice. 

Where  a  dty  permitted  an  adjoining  prop- 
er^ owner  to  mamtain  a  coal  hole  In  a  aide- 
walk,  and  tbe  hole  and  cover  was  of  Improper 
and  unsafe  construction,  so  that  the  cover  was 
liable  to  b«  diaplaced,  the  city  was  not  entitled, 
as  against  a  person  injured  by  a  cUsplacement 
of  such  cover,  to  actual  notice  of  the  defect 
aa  a  condition  to  ita  liability  for  snch  in- 
juries. 

[Ed.  Note. — For  cases  in  point,  see  vol.  86, 
Cent  Dig.  Municipal  Corporations,  ({  1641- 
1650.] 

2.  Same— Ddtt  or  PBDESTaiAns— Latent  De- 
fects. 

In  an  action  (or  injuries  to  a  pedestrian 
by  falling  into  a  defectiveiy  coaatructed  coal 
hole  In  a  Bidewalk,  a  requested  instruction  that 
there  was  no  evidence  of  actual  knowledge  on 
the  part  of  the  city  of  such  alleged  defective 
construction,  "and,  though  the  jury  might  be- 
lieve that  the  hole  cover  and  rim  were  de- 
fectively constructed,  yet  If  such  conatruc- 
tion  could  not  have  been  discovered  by  a  person 
exercising  ordinary  care  and  prudence  walking 
over  the  sidewalk,  then  defendant  was  not  lia- 
ble," was  properly  modified  by  striking  out  the 

iittoted  matter ;  the  city  being  bound  to  look 
or  defects,  thongh  plaintiff  was  not  bound  to 
discover  latent  defects  in  the  walk. 

[Bd.  Note. — For  cases  In  point,  see  voL  86^ 
Cent  Dig.  Municipal  Oorporatioii%  H  1041- 

1080,  iota.] 

8.  Saus— hwuss. 

Where,  la  a  salt  tar  iojuries  to  a  pedes- 
trian by  falling  Into  a  coal  hohb  plaintiff  sooi^t 
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to  recOTer  on  the  ground  that  the  hole  and 
cover  were  defectively  constracted,  while  do- 
fudant  aonght  to  escape  liability  on  the  ground 
that  the  cover  of  the  hole  had  been  displaced 
on  the  morning  of  the  accident,  and  that  the 
city  had  not  had  time  to  be  charged  with  no- 
tice, a  reqaeated  Inatmctlon  that  if  the  hole 
rim  and  cover  were  defectively  constructed,  yet 
if  the  cover  bad  been  diapla<«d  by  some  one  be- 
fore plaintiff  felL  and  because  of  auch  dis- 
placement plaintiff  stepped  tm  it  and  was  caus- 
ed to  fall  Into  the  hole,  defendsmt  was  not  lia- 
ble, was  iffoperl^  uiodlfled  b^  adding  a  prOTisioB 
regulring  the  jury  to  believe  that  auch  dis- 
placement  was  obvious  and  of  such  a  character 
that  an  ordinarily  prudent  person.  In  pualng 
over  tiw  walk,  woiila  ban  obsomd  and  avoidea 
it 

4.  Samz. 

Where,  In  an  acti<m  for  InJaries  to  a  jie- 
destrian  by  falling  into  a  defectrrely  conatnict- 
ed  coal  h<de,  defendant  claimed  that  tbe  eor- 
er  of  the  hole  liad  been  raised  <m  the  morning 
of  the  accident  by  the  occupant  of  the  adjoin- 
ing property  to  let  air  into  the  cellar,  and  that 
this  baa  caused  the  accident,  but  the  evidence 
also  disclosed  that  such  occupant  had  done 
the  same  thing  every  day  for  stx  weeks  or  two 
mooths  before  the  accident,  the  city  was  charge- 
able with  notice  of  such  continuing  act,  and 
was,  therefore,  not  entitled  to  an  inslraetlon 
that,  if  the  raising  of  the  cover  cawed  tha  ac- 
cident, defendant  was  not  liable. 

6.  SaVK— VBKDIOT— PaBSIOII  and  PaSJUDIOB. 
In  an  action  for  injuries  to  a  pedestrian 

3 falling  Into  an  alleged  defectively  construct- 
coal  bole  fn  a  sidewalk,  evidence  AeU  insaffi- 
dant  to  esubliih  that  the  verdict  was  the  re- 
sult of  passion  and  pr^udlcfc 

Appeal  tarn  Olrcnlt  Oonrt,  OuroU  Ooon- 
ty;  Jolm  P.  Batler,  Judge. 

Action  liy  B.  B.  Drake  asalnst  Kanus 
Oltr.  From  a  judgment  In  favor  of  plain- 
tiff, defendant  appeals.  Afllrmed. 

L.  A.  Laughlln  and  B.  J.  Ingraham,  for 
appellant  Frank  P.  Walsh,  Tirgll  Oonkllng, 
and  EL  B.  Morrison,  for  respondent 

MARSHALL,  J.  This  is  an  action  for  t2S.' 
000  damages  for  personal  injuries  received 
by  the  plaintiff  on  the  24tli  of  May,  1900^  in 
consequence  of  stepping  into  a  coal  hole  In 
the  sidewalk  on  tbe  south  side  of  Thirteenth 
street  between  Tracy  and  Forrest  avenue  in 
Kansas  City,  and  in  front  of  bouse  No.  1211 
East  Thirteenth  street  There  was  a  ver- 
dict and  Judgment  for  the  plaintiff  for  |16,- 
000,  and  after  proper  steps  the  defendant 
apitealed. 

The  petition  alleges  that  Thirteenth  street 
Is  a  public  highway  of  tbe  defendant  city 
and  that  at  the  time  of  tbe  accident  the  side- 
walk, as  maintained  by  the  defendant  was 
in  an  unsafe  and  dangerous  condition,  in 
this:  "that  a  certain  coal  hole  therein,  being 
a  circular  aperture  from  one  to  two  feet  In 
diameter,  was  Improperly,  unsklllfully,  and 
negligently  constructed,  maintained,  suffer- 
ed, ami  permitted  to  be  and  remain  In  the 
sidewalk;  that  the  cover  of  said  coal  hole 
waa  too  light  for  the  purposes  for  which  It 
waa  nsed;  that  the  ilm  around  the  under 
■Ida  of  said  cover  was  too  shallow  and  not 
of  snfBdent  d^tb  for  the  purpose  for  which 
it  waa  used;  tbat  tbe  said  rim  was  too  small 


In  diameter,  causing  the  said  cover  to  be  in 
a  loose  condition  when  put  in  Its  place; 
tbat  a  certain  iron  frame  upon  which  said 
cover  rested  was  at  or  near  the  level  of  the 
balance  of  the  sidewalk,  so  that,  when  the 
covering  was  placed  In  position,  said  Iron 
cover  protruded  above  and  over  tbe  balance 
of  the  sidewalk,  so  tbat  said  cover  and 
frame  were  defective,  unsafe,  dangerous, 
and  insecure,  and  said  cover  did  not  set 
firmly  over  said  hole,  and  was  tbus  liable 
to  turn  and  become  displaced  by  persons 
stepping  upon  or  against  the  same,  thus  open- 
ing said  fatrfe,  and  entrapping  and  affording 
an  unsafe  and  Inaecnie  footing  to  i>ersouB 
passing  over  tbe  same";  tbat  the  defendant 
knew,  A  by  the  exercise  of  ordinary  care 
could  have  known,  of  the  unsafe,  dangerous, 
and  defective  condition  of  the  sidewalk, 
which  condition  existed  for  a  length  of  time 
reasonably  sufficient  for  tbe  defendant  to 
have  ascertained  and  corrected  the  same; 
that  while  plaintiff  was  walking  upon  said 
sidewalk  and  exercising  ordinary  care,  and 
was  Ignorant  of  the  defective  and  unsafe 
condition  tbereof,  be  stepped  on  the  cover  of 
said  coal  hole,  which.  In  consequence  of  the 
defects  stated,  turned  In  said  frama,  and 
plaintiff's  leg  dropped  Into  said  hol^  and 
plaintiff  fell  violently  upon  the  edge  of  said 
cover  and  upon  the  sides  of  said  coal  hole, 
and  was  Injured  in  a  manner  and  to  a  per^ 
manent  extent  which,  it  Is  only  necessary  to 
say,  was  of  the  most  painful  and  suIoqs 
character  that  could  be  Inflicted  upon  a  man. 
The  answer  admits  the  character  of  tbe  de- 
fendant city,  denies  every  other  allegation  of 
tte  petition,  and  pleads  contrlbtitiwy  negli- 
gence of  tbe  plaintiff.  Tbe  case  was  taken  oa 
change  of  venue  from  Kansas  Olty  to  Cai^ 
roll  county.  Mo. 

The  case  made  Is  this:  If  was  admitted 
tbat  tbe  place  where  the  coal  hole  was  locat- 
ed was  In  a  sidewalk  of  a  public  street  ot 
tiie  defendant  city.  The  coal  bole  appara- 
tus was  produced  In  courts  and  by  stipula- 
tion of  counsel  it  was  admitted  to  be  In  the 
same  condition  that  it  was  In  at  tbe  time  of 
the  Injury,  except  that  ttie  rim  had  been  sm^ 
rounded  by  cement  by  the  defendant  The 
plaintiff  was  a  man  6S  years  of  age  at  the 
time  of  the  acddent,  and  was  engaged  in  the 
advertising  business,  earning  from  f  l^iOO  to 
$1,600  a  year.  He  lived  at  1306  Michigan 
avenue,  which  was  east  of  the  place  of  the 
accident  On  the  day  of  tbe  accident  at 
about  9:16  o'clock  a.  m.,  be  was  proceeding 
west  on  Thirteenth  street  on  bis  way  down 
town  to  bis  business,  and  while  so  doing  be 
fell  Into  tbe  coal  hole  and  received  tbe  In- 
juries complained  of.  The  plaintiff  says  tbat 
the  coal  hole  was  In  the  middle  of  tbe  stone 
sidewalk,  and  that  tbe  top  thereof  was  ly- 
ing flat,  and  that  he  stepped  upon  It,  and 
that  It  gave  way  or  slipped,  so  that  his  foot 
went  into  tbe  coal  hole  and  be  fell  astride  of 
the  cover.  He  says  he  saw  the  coal  hole  be- 
fore be  stepped  on  It,  and  tbat  tbe  oov«  was 
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lying  p^ectly  flat  In  Its  place.  Mn. '  Bfax 
CobD,  whose  testimony  was  taken  by  the 
defendant,  bat  read  by  the  plaintiff,  testi- 
fied tbat  she  boarded  at  1215  Bast  Ttalrteentb 
street,  tbe  house  next  door  to  tbe  premUtes  to 
firont  of  which  tbe  ooal  bole  in  question  was 
located;  that  she  occupied  the  thlrd'Story 
front  room,  and  was  sitting  at  the  front 
window,  and  first  saw  the  plaintiff  standing 
in  front  of  her  boarding  hoose,  and  the  next 
die  saw  he  was  In  the  coal  hole;  that  Thb> 
teenth  street^  at  that  point;  Is  thldcly  bnllt 
ap;  tbat  she  had  seen  the  corer  over  the 
coal  hole  slightly  raised  befne  the  day  of 
the  accident,  and  sometimes  It  was  not  In  Its 
regular  position.  Luther  B.  Keebaugb,  a  wit- 
ness whose  deposltlOQ  was  taken  by  the  de- 
fendant, but  read  by  the  plaintiff,  testified 
that  he  lived  at  1215  Bast  Thirteenth  street; 
tbat  he  passed  tiie  coal  hole  six  or  eight 
times  a  day  for  aereral  years  before  the  ac- 
cident, and  had  ficeqnenUy  seen  the  cover 
ot  the  coal  hole  out  of  place,  with  some 
obstmction  placed  over  the  top  of  the  ooal 
bote;  that  be  had  often  heard  the  cover 
over  tbe  coal  hole  rattle  when  persons  st^ 
ped  <mto  It;  that  the  cover  over  tbe  ooal 
bole  stood  a  littie  above  the  level  of  tbe 
walk;  that  tiut  portiim  of  the  tdty  was 
thickly  built  up,  and  the  street  was  a  much 
traveled  street  Alb^  Stedman,  a  witness 
for  tile  plaintiff,  testified  that  he  was  hauling 
brick  for  the  building  of  some  fiats  on  the 
other  side  of  tiie  street;  tbat  Just  before  the 
accident  he  noticed  tbat  the  cover  to  the  coal 
hole  was  a  lltUe  off  ot  tbe  hcAe,  and  one 
side  tipped  down  about  an  Inch  and  a  quar- 
ter «r  two  Indies;  that  It  was  In  snch  condi- 
tion about  five  minutes  beftae  the  accident; 
that  he  did  not  see  the  accident,  but  saw  the 
plaintiff  in  the  coal  hole  Immediately  after 
he  had  fallen  Into  It,  and  asdsted  him  to  get 
out  of  It;  that  the  cover  of  the  ooal  hole 
tipped  towards  the  west  and  did  not  rest 
on  tbe  rim  of  tiM  ooal  hole.  J.  0.  Hogg,  a 
witness  for  the  plaintiff,  testified  that  be  was 
an  andiltect  and  had  eiverience  In  provid- 
ing for  coal  tudes  and  covers  tbereon;  tiiat 
he  examined  the  ooal  hole  in  question  after 
tbe  acddent;  tiiat  there  is  an  Iron  frame 
about  a  quarter  of  an  Inch  thick,  that  Is  put 
In  a  ooal  lude  cut  into  the  stcme  sidewalk; 
tbat  tiie  cover  was  betweoi  15  and  16  inches 
In  diameter,  and  was  about  ulne-aixteenths  ot 
an  tauA  tiilck;  that  there  was  a  rim  below 
tbe  under  part  at  tiie  cover;  tbat  the  same 
extended  about  one-fourth  of  an  Inch  above 
the  ddewalk;  that  the  cover  did  not  fit 
tig^t  tn  the  frame;  that  tiie  rim  was  too 
shallow,  so  that  the  covw  iwojected  above 
the  sidewalk;  that  when  a  person  stepped 
upon  the  covn  It  would  fiy  up  out  of  the 
frame;  that  the  cover  should  have  been 
beavlo*,  and  the  rim  shoidd  have  been  deep- 
er,  to  prevent  tbe  cover  from  slipping.  Hugh 
Matthews,  a  witness  for  the  plaintiff,  testi- 
fied that  he  was  engaged  In  the  bustatesB  of 
manufacturing  coal  boles,  covers,  and  rims. 


and  was  a  practical  machinist  and  molder; 
that  the  coal  hole,  cover,  and  rim  in  qnration 
were  not  properly  constructed,  the  rim  be- 
ing too  shallow,  and  that  it  should  have  had 
logs  on  the  end  or  side  of  It  to  keep  It  ftom 
slipping;  that  when  tbe  cover  Is  too  light,  it 
tips  easily  when  a  person  steps  on  It  The 
witness.  In  the  presence  of  the  jury,  gave  a 
practical  demonstratlmi  by  stepping  on  tbe 
cover  of  the  coal  hole  which  had  been  pro- 
duced in  conrt,  and  the  cover  wirald  tip  or 
slip  when  stepped  vn.  He  had  never  seen  a 
coal  hole  like  the  one  In  question  before  and 
It  was  unlike  the  other  ooal  holes  used  Is 
Kansas  CSty. 

Bf.  Gleason,  a  witness  tor  tbe  defendant 
testified  that  he  was  a  member  of  the  police 
fwce,  and  at  the  time  of  the  accident  bis 
beat  covered  tbe  place  of  the  accident,  and 
that  he  was  at  that  time  oa  duty;  that  he 
did  not  see  the  accident,  but  he  met  the 
plaintiff  as  be  was  being  carried  away;  tiiat 
be  examined  the  ooal  hole,  and  found  the 
cover  In  positton,  and  stepped  vpim  It,  and 
fomtd  that  It  was  waiSA;  that  he  had  nevor 
seen  the  cover  out  of  place  before;  that  he 
passed  tiie  ooal  hole  six  or  seven  times  a  day, 
and  trequenUy  st^n^  en  It;  and  that  it 
did  not  tut  or  slip.  Jacob  MlUer,  a  witness 
for  the  defendant,  tastlflsd  that  he  Uved  at 
laoi  Bast  Thirteenth  street,  and  bad  lived 
there  tat  about  four  years  prior  to  tbe  ae- 
ciden^  and  had  passed  by  the  coal  bole  many 
times;  that  in  pasring  be  trequentiy  saw  tbe 
coal  tude  oven,  but  tiiat  there  was  always 
a  chair  or  some  Und  of  a  guard  to  warn  peo- 
ple; that  he  bad  frequently  walked  over  tbe 
coal  hole  cover;  and  that  it  had  never  sllpp^ 
or  given  way.  Nora  BCUIer,  a  witness  for  tiie 
defendant,  testlfled  tbat  at  the  time  of  tbe 
accident  she  was  living  at  1211  Bast  Thir- 
teenth street;  that  tiie  house  was  a  four* 
story  house  and  bad  14  kkhm^  and  that  she 
kept  boarders  there;  tbat  She  knew  tbe  coal 
hole  in  question;  that  on  tiie  nMwnlng  of  the 
day  of  the  accldaot  she  propped  up  the  cover 
of  the  coal  bole  from  beneath  with  a  board, 
so  tiaat  tiie  cover  tilted  or  was  raised  at  tbe 
western  aide  thereof,  tbe  cover  resting  on 
the  rim  on  the  north  and  south  sides;  tiiat 
tiw  east  side  of  the  cover  did  not  rest  on  tbe 
Hm;  that  she  so  iwopped  It  up  about  6 
o^dock  In  the  nrnnliig  to  let  tneh  air  into 
the  coal  cellar;  that  she  was  not  at  home  at 
the  time  of  tbe  acddent,  having  left  the 
bouse  about  half  pest  7,  and  did  not  return 
until  about  9  o*do<A,  and  when  she  returned 
she  lesmed  of  the  accident,  and  found  the 
cover  In  Ite  proper  position  resting  on  the 
rim;  that  for  six  weeks  or  two  months  be- 
fore the  accident  she  had  been  In  tbe  habit 
of  BO  pn^plttg  up  the  cover  over  the  coal 
hole,  so  as  to  ventilate  the  cellar.  Mrs.  Mll- 
Iw  Samuels,  a  witness  tor  the  defendant,  tes- 
tified that  at  tiie  time  of  the  acddent  she 
boarded  at  1216  Bast  Thirteenth  street;  that 
she  was  standing  at  tiie  front  window  and 
saw  tbe  acddent;  tiiat  wboi  she  first  saw 


Digitized  by  Google 


692 


88  80UTHWBBTBRN  RBPOBTBB. 


tiie  plaintiff  he  wu  mUklng  slovly  towaxda 
the  west;  kK^ng,  she  soppowd,  at  the  build- 
ing In  the  process  of  eonstructlon  across  the 
street;  that  the  corer  of  the  coal  bxAe  at  that 
time  was  lifted,  and  was  raised  about  6  to 
10  Inches  abore  the  rim;  that  she  could  not 
see  what  held  It  up;  that  when  plalutUC 
reached  the  coal  hole  be  stumUed  or  fttll, 
she  could  not  tell  whldd;  that  she  could  not 
see  where  the  cover  ymot  as  be  fell,  but 
after  his  fall  she  saw  It  lying  on  the  (^podte 
side  of  the  hifle;  that  she  bad  never  observ- 
ed the  cover  to  the  coal  hole  before  that  time. 
Mrs,  Lelah  Keebaogh,  a  witness  for  the  de- 
fendant, testified  that  at  the  time  of  the  acci- 
dent she  Uved  at  1215  East  Thirteenth  street; 
that  she  did  not  see  the  acddent;  that  on 
tibe  mmulng  of  the  acddent  she  had  observ- 
ed the  cover  to  the  hole;  that  It  was  raised 
op;  that  It  was  promted  qp  with  a  aUdc, 
which  left  an  opening  of  quite  a  space  In 
the  tiv  1^  coal  hole;  that  she  had  seen 
the  cover  out  ot  place  ivlor  to  the  day  of 
the  acddent,  had  seen  It  raised  or  tilted  np, 
and  bad  also  seen  It  lying  on  the  aide  ot  ttw 
coal  hole;  that  when  one  stepped  heavily  on 
ttM  tap  ot  the  coal  hole,  It  would  move 
flllgtatly  to  one  side,  and  if  tbe  person  did  not 
step  <tf  of  It;  his  leg  would  go  down  In  it; 
that  the  coal  hole  In  front  of  her  house  was 
Uke  the  me  In  qnestton  iMre,  and  that,  when 
n  person  stuped  on  one  end  of  It,  the  other 
«nd  would  fly  up.  If.  8.  Howell,  a  witness 
for  the  defendant,  testlfled  that  the  ilm  of 
the  coal  hole  was  about  fltisb  with  the  slde- 
:walk. 

At  the  close  of  the  plaintiff's  case,  tike  de- 
liuidant  demurred  to  the  evidence,  the  court 
overruled  tbe  demurrer,  and  the  defendant 
mcepted. 

1.  The  first  errw  assigned  by  tiw  defend- 
ant is  the  action  Dt  the  trl^  court  in  over- 
ruling the  demurrer  to  the  evidence  at  the 
dose  ot  the  plalntiflTs  case.  Defendant  ad- 
mits that  the  general  rule  of  law  Is  that  it 
is  the  duty  of  a  city  to  keep  the  sidewalks 
in  a  reaawably  safe  condition  for  public  use, 
and  that  it  Is  liable  for  Injuries  from  defects 
therein  of  which  It  had  actual  notice,  or 
which  had  existed  for  such  a  length  of  time 
priOT  to  the  accident  as,  "by  the  ex«clse  of 
ordinary  care.  It  could  have  ascertained,  and 
which  it  liad  a  reasonable  time  to  remedy." 
But  defendant  contends  tliat  the  dtf ect  com- 
plained of  in  this  case  was  a  latent  defect, 
which  ^  an  Inspection  of  the  sidewalk  from 
the  surface  thereof,  such  as  a  person  of  ordi- 
nary care  would  have  made  under  dmilar 
circumstances,  would  not  have  been  discov- 
ered, and  therefore  this  case  falls  wlibln  the 
principles  announced  1^  this  court  in  Garvin 
V.  8t  Louis.  151  Mo.  834^  62  8.  W.  210;  Baus- 
tian  V.  7ounR,  152  Ma  817,  68  8.  W.  921,  76 
Am.  St.  Rep.  482;  and  Buckley  v.  Kansas 
City,  166  Mo.  16,  B6  8.  W.  819. 

This  case  Is  easUy  distinguishable  from  tbe 
three  cases  relied  on  by  tbe  d^ndant  In  13ie 
Carvltt  Oase  there  was  no  defect  In  the  con- 


B  traction  of  the  water  meter  lAldi  caused 
tin  accident  The  cause  cX  the  acdd«it  In 
that  case  was  the  accnmnlatlon  ol  a  small 
amount  of  dirt  around  the  flange  of  the  rim 
of  the  irater  meter,  on  which  the  cover  rest- 
ed, which  raised  the  cover  th»eof  out  of  its 
proper  posltton,  and  caused  it  to  slip  wlien 
the  plaintiff  stepped  on  it  Tlwre  was  no 
strudural  defect  In  tbe  water  meter,  and  it 
did  not  aroear  Uiat  fJie  dirt  bad  been  allow^ 
ed  to  remain  on  the  flange  for  so  Umg  n  time 
as  to  Impute  notice  to  tlie  dty.  In  tbe  Bans- 
tlan  Oase,  tbe  ileepas  under  the  sidewalk 
were  rotten,  the  rain  had  washed  the  earth 
away  from  below  the  sidewalk,  and  when  tbe 
plaintiff  stepped  on  the  idank  sidewalk  It 
gave  way,  and  be  f dL  Tbe  condition  of  the 
sleepers  aai  ttte  gully,  so  washed  beneath  the 
sidewalk,  were  latmt  defects,  which  an  in- 
spection from  the  nrfaoe  xiX  the  sidewalk 
would  not  have  dlsdosed.  In  Bnckl^  v. 
Kansas  C&ty.  supra,  the  defect  was  a.  oadc 
in  the  flange,  which  supported  the  glass  cov- 
ering over  the  area  way,  and  so  for  as  then 
appeared  to  tibia  court  the  cracks  were  latent 
defects,  wliieh  could  not  have  bem  discov- 
ered from  an  examination  from  12ie  surface 
of  the  sidewalk.  In  tbe  case  at  bar,  bow 
evw,  tbe  defect  could  have  been  discovered 
from  an  examination  m  inqtection  of  tl»  coal 
hole  and  its  cover,  made  from  the  sarCaee  of 
tbe  street 

Tbe  plaintiff  tried  tbe  case  Tooaa  tha  theory 
of  the  petition  that  the  cava  to  the  coal  bde 
was  too  light;  that  the  rim  around  tiM  bottnn 
of  the  cover  was  too  shallow  and  too  small  In 
diameter,  causing  tbe  cover  to  be  loose  when 
In  its  place;  and  that  the  Iron  trameworfe 
i^on  which  tbe  cover  rested  was  at  or  near 
the  level  of  tiie  sidewalk,  so  that  tbe  cover 
when  placed  In  podtion,  iwotmded  above  and 
over  the  walk,  and  did  not  flt  flrmly  over 
the  hole,  but  was  liable  to  turn  and  become 
displaced  by  venom  stepping  upon  or  against 
the  same,  thereby  opening  tiie  hole  and  caus- 
ing tbe  person  to  fall  Into  It  Tbe  contention 
of  tbe  plaintiff  is  that  tbe  defect  complained 
of  was  a  BtmctunU  defect  and  could  have 
been  discovered  by  an  ezamliutlon  or  In- 
spection made  from  the  surface  of  tbe  side- 
walk, and  that  it  lud  existed  from  the  be^- 
ning.  Thus  it  easily  appears  tbat  this  case 
does  not  fall  wHtdn  the  {vind^es  laid  down 
in  tbe  tloee  cases  relied  on  by  the  defendant 
There  was  ample  evidence  <^ered  by  the 
plaintiff  to  support  the  allegations  of  the  peti- 
tion and  the  theory  upon  which  tbe  plalntUf 
tried  the  ose  in  the  court  bdow.  Tlie  ques- 
tion, therefore,  only  remains  wliether  or  not 
the  dty  Is  UaUe  for  such  defects  in  its  side- 
walks. 

Boe  V.  Kansas  Olty,  100  Mo.  190, 18  a  W. 
404,  was  an  action  for  damages  caused  by 
the  plaintiff  falling  tn  a  trap-door  on  tbe  side- 
walk. It  appeared  tbat  the  binges  of  thie 
door  had  been  broken,  and  that  it  was  in  audi 
condition  that  by  stepping  uptm  tome  parts 
of  It  it  would  tip  np.  and  tbat  the  acddent 
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to  tbe  plalatur  occnrred  In  tbat  way.  Tho 
defect  on  tbe  door  had  existed  for  some 
montlui  before  the  accident  Tlie  plaintiff 
recoTered  In  the  trial  court,  and  the  Judgment 
was  affirmed  by  this  court  Barr  t.  Kansas 
City,  106  Mo.  650, 16  S.  W.  488,  was  an  action 
for  damages  caused  by  the  ptalntlfl  falling 
into  a  sewer,  the  cover  or  grating  over  which 
bad  been  improperly  constructed,  and  was  of 
such  a  character  as  to  make  It  too  short  and 
too  narrow  to  properly  cover  tlie  opening.  Tbe 
trial  court  Instructed  the  ivrj  that  it  was 
the  duty  of  the  d.ty  to  provide  a  reasimably 
safe  and  sufficient  covering  for  the  hole,  and 
that  it  was  liable  if  It  failed  so  to  do.  This 
court  said:  "If  the  city  officers  had  actual 
knowledge  of  tbe  displacement  of  tbe  cover, 
and  had  failed  to  secnrely  n<xnts  it  within  a 
reasonable  time  before  the  accident  th^ 
were  guilty  of  negligence.  If  the  hole  was 
oj/en  and  patent  for  such  a  length  of  time  be- 
fore ttie  accident  as  that  tiie  city  facials  by 
the  nerdse  of  ndinary  care  and  diligence 
could  have  discovered  it  and  they  did  not 
ttaey  were  guilty  of  negligence.  *  *  * 
The  hole  could  have  been  securely  re-covered 
within  tbe  hotnr  of  the  discovery  of  its  con- 
dition. Besides,  the  displacement  was  not 
the  result  of  an  accident  or  the  wrongful  act 
of  another,  bnt  the  natural  consequence  of 
the  defects  In  the  original  construction 
the  city,  of  which  it  was  charged  vlUi  ik>> 
tlce  from  the  beginning  and  which  it  was 
nnder  a  continuing  duty  to  rquir."  This 
case  was  again  before  the  court  (121  Ma  22, 
26  a  W.  662),  and  It  was  said:  "The  case 
was  submitted  to  the  Jury  on  two  groands 
of  negligence  of  tbe  defendant:  First  a  fall- 
ore  to  provide  a  reasonably  safe  covering  tor 
tbe  manhole;  second,  negligence  In  leaving 
the  hole  uncovered.  It  la  now  insisted,  on 
behalf  of  tiie  defendant  Uiat  there  was  no 
evidence  of  negligence  in  foiling  to  provide  a 
suitable  covering,  and  hence  the  Issue  waft 
Impropeiiy  submitted  to  tbe  Jury."  The  opin- 
ion then  describes  the  character  of  the  man- 
bole,  and  tbe  grating  tx  caver  over  tiie  same, 
and  then  concludes  as  follows:  "This  evl^ 
dence  gives  a  perfect  and  complete  descrip- 
tion of  the  casting  and  the  cover,  and  It  was 
not  necusary  to  call  wltnewes  to  testify  In 
terms  that  the  cover  was  too  small,  and 
thereton  dan^rous.  Had  such  evidence 
been  Introduced,  it  would  doubtless  have 
been  objected  that  It  was  not  a  propa  case 
for  expert  evidence.  The  casting  and  Its 
cover  being  described.  It  was  for  the  Jury  to 
say  whether  the  cover  was  reasonably  safe. 
This  casting  and  cover  were  placed  on  tbe 
surface  of  a  street,  when  it  was  subject  to 
Jan  from  vehicles,  and  the  conclusion  Uutt 
the  cover  was  too  small,  or  not  properly  sup- 
ported. Is  a  reasonable  one — one  which  the 
Jury  could  draw  from  the  evidence.  There 
was,  therefore,  no  error  In  submitting  this 
lasne  to  the  Jury."  Benjamin  v.  Street  Ball* 
way  Co.,  188  Mo.  274,  84  8.  W.  680.  was  an 
action  for  damages  for  Injuries  received  from 


ftUltng  into  a  coal  hole,  In  firont  of  the  de- 
fendant's premises,  located  on  a  sidewalk. 
The  plaintiff  stepped  on  the  cover  over  the 
coal  hole,  which  turned  and  slipped  out  ot 
place,  by  reason  of  which  her  foot  went  Into 
the  hole  and  she  was  Injured.  Tbe  negli- 
gence charged  was  the  Impn^r  construc- 
tltm  of  the  coal  hole  and  cover,  and  in  all 
essential  respects  the  d^ect  complained  of 
was  as  s^oas  as  that  here  involved.  Ther^ 
as  here,  a  third  person  had  been  permitted 
bgr  ttie  dty  to  construct  and  maintain  the 
coal  hole  tor  private  benefit  and  use.  This 
court  said:  "The  principle  Is  well  settled  that 
a  dty,  which  anthorices  excavations  In  Its 
street^  Is  not  entitled  to  tbe  notice  of  the 
dangerona  condition  In  which  they  have  bem 
left  In  order  to  hold  it  liable  to  tbtsA  pez^ 
sons  for  injuries  occasioned  thereby." 

Tbe  thewy  ot  the  plaintiff's  petition  and 
case  Is  that  the  casting  cuutltutlng  the  top 
and  covw  of  tin  coal  hole  was  necessarily 
a  dangerous  ccnstnictlon,  In  this:  that  the 
cover  was  too  light;  that  the  rim  around  the 
under  side  of  the  cover  was  too  shallow  and 
too  snmll  in  diameter,  which  caused  the  cover 
to  lit  loosdy  into  the  iron  framework;  that 
the  Iron  framewOTk  was  at  or  near  the  level 
of  the  sidewalk,  so  that  the  top  of  the  cover, 
when  placed  In  position  on  the  ttqt  of  the 
Iron  frameworic,  protruded  over  tbe  edges 
ttwreof,  and  iwevented  it  from  fitting  firmly 
over  tbe  hole,  and  rendered  It  liable  to  turn 
and  become  misplaced  by  persons  stepplnte 
upon  it  The  evidence  shows  that  the  con- 
struction was  an  unusnal  one,  and  such  as  Is 
not  In  omnmon  use  to  Kansas  City.  Fnun 
tbe  description  ctmtalned  In  the  petition  and 
disclosed  by  tiie  evidence  It  is  apparent  that 
it  was  unlike  coal  holes  and  their  covers, 
such  as  are  described  In  other  cases,  where 
thwe  Is  a  flange  projecting  from  tbe  inside 
of  the  iron  framework  on  which  the  cover 
rested,  and  where  the  cover  fits  aitlrely  in- 
side of  the  Iron  framework  and  Is  so  con- 
structed as  to  be  tm  the  level  with  the  side- 
walk. Thns  it  aivears  that  in  this  case  the 
construction  was  that  there  was  a  rim  un- 
derneath the  covor,  and  that.  Instead  of  the 
cover  fitting  into  the  iron  framework.  It  rest- 
ed on  the  top  thereof,  and  the  edges  ot  the 
cover  extended  over  tbe  iron  framework, 
from  which  it  Is  apparent  that  if  tbe  cover 
was  not  of  sufficient  welgbt  or  If  tbe  rim 
undraneatb  It  was  lut  de^  raough,  as  the 
evidence  shows  was  tbe  case  here,  the  result 
would  be  that  when  a  person  stepped  on  one 
edge  of  the  rim.  It  would  necessarily  cause 
the  opposite  side  of  the  cover  to  rise  up,  the 
rim  on  tiie  bottom  of  the  cover  to  become  dls- 
ei^:aged  ftom  the  iron  framework,  and  the 
lid  to  slip,  so  as  to  allow  persons  to  be  pre- 
didtated  into  the  hole.  The  d^ects  com* 
plained  of  were  shown  by  tbe  testimony  of 
the  experts  to  be  such  as  would  likely  pro- 
duce results  such  as  happened  In  tills  case, 
and  in  addition  thereto,  the  practical  demon- 
stration made  by  the  witness  Matthews  clear- 
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ly  sboweA  that  the  oomrtmctloii  wu  liable 
to  reeolt  Just  u  happened  In  this  esse. 

It  thus  appears  that  this  case  Is  v^llj 
nnlike  the  three  cases  relied  on  by  the  de- 
fendant, and  that  there  wu  raffldeut  evf- 
drace  to  take  the  case  to  the  Jory  iqwu  the 
auctions  aiod  proofs  made  by  the  plaintl& 
Tbo  necessities  and  convenience  of  abutting 
owners  may  be  snch  as  to  warrant  a  dty  In 
authorizing  snch  owners  to  constrnct  and 
maintain  coal  hoka  In  the  sidewalks,  but 
their  presence  and  nature  necessarily  call 
for  greater  care  and  closer  Inqwctlon  by  the 
dty  and  Its  ofllcers  than  ordinary  sidewalks 
demand  where  no  sncb  conditions  exist 
Where  snch  permission  Is  granted  by  the 
city,  the  dnty  immediately  arises,  both  as  to 
the  dty  and  the  jwrsons  constructing  the 
same,  to  use  ordinary  care  to  see  that  tbey 
are  so  c<nistnicted  as  to  be  reasonably  safe 
tm  pablic  nsc;  If  the  construction  is  snch 
that  It  Is  Improper  or  nnsafe,  and  the  cover 
is  liable  to  be  di^laced,  the  city  Is  not  enti- 
tled to  actoai  notice;  for  it  has  constmctlTe 
notice  from  tlie  begtamlng.  Barr  t.  Kansas 
01t7, 105  Mo.  657,  16  S.  W.  488;  McGafflgan 
V.  Borton,  149  Mass.  289,  21 N.  B.  871;  Tiede- 
man  on  Mnnldpal  Corporations,  |  298;  Boe 
T.  Kansas  City,  100  Mo.  190,  18  a  W.  404. 
Thwe  was,  therefore,  no  error  In  orerrullug 
the  defendants  demurrer  to  the  evidence. 

%  The  second  error  assigned  is  the  action 
of  the  trial  court  In  modifying  and  glTing  de- 
fmdanfs  instruction  No.  5.  Ttiat  Instrac- 
tt<nt,  as  aAed,  was  as  follomi:  "The  court  In- 
■trocts  the  jury  that  there  Is  no  evidence  In 
this  case  of  actoai  knowledge  upon  the  part 
of  any  offldal  of  the  defendant  dty  of  the 
alleged  defectlTe  construction  of  the  coal 
hole,  rim  and  cover;  [and  though  you  may 
And  and  believe  from  the  evidence  that  said 
coal  hole,  cover,  and  rim  were  defectively 
constructed,  yet  if  yon  further  find  tliat  such 
defective  construction  could  not  have  been 
discovered  by  a  person  ocerdsing  ordinary 
care  and  prudence  walking  over  said  side- 
walk, then  your  verdict  should  be  for  the  de- 
fendant dty]."  The  court  modified  this  in- 
stmctlon  by  striking  out  the  portion  In 
brackets.  It  Is  contended  that  by  so  striking 
out  such  portion  the  court  authorized  a  ver- 
dict for  the  plaintiff,  or  refused  to  direct  a 
verdict  for  the  defendant,  even  though  the 
defect  was  a  latent  one.  The  contention  is 
untenable.  The  first  instruction  given  for 
the  plaintiff  covered  the  whole  theory  upon 
which  the  plaintiff's  case  was  predicated,  and 
declared  that  the  defendant  was  liable  if  the 
original  construction  was  necessarily  a  dan- 
gerous one,  and  if  the  coal  hole  in  snch  con- 
dition had  existed  for  a  euffldent  length  of 
time  for  the  defendant  to  have  discovered 
and  corrected  the  same.  The  theory  of  the 
defendant's  instruction  No.  5,  as  asked,  was 
that,  if  the  defect  was  such  that  it  could  not 
have  been  discovered  by  a  person  exercising 
ordinary  care  and  prudence  while  walking 
over  the  sidewalk,  the  defendant  was  not  li- 


able, even  tbooi^  U»  original  owBtrncCkm 
may  have  beat  a  dangerous  onei  The  Instme- 
tlon,  as  asked,  did  not  correctly  state  the 
law.  Persoiu  pasdng  along  a  sidewalk  may 
or  may  not  discover  lateit  defects  In  the  side- 
walk, but  It  is  no  part  of  their  doty  to  look 
few  them.  It  Is  the  da^  of  a  dty  and  its 
officers  to  look  tor  defects.  For  this  reason, 
the  conrt  prapeslj  stmdc  ont  that  pntloa 
of  the  Instruction. 

Bn^  aside  frcnn  thli^  there  Is  really  no 
Question  of  latent  defect  in  the  construction. 
The  construction,  such  as  It  was,  could  bave 
been  easily  detected  and  ascertained  from  an 
Inspectlim  ot  the  coal  hole  and  its  cover, 
made  from  the  surface  of  (be  sidewalk.  It 
did  not  even  require  the  removal  of  the  cover 
to  the  coal  hole  tor  an  Inspector  to  see  that 
it  was  both  an  unusual  and  a  dangerous  cont- 
stmctlon.  The  fact  that  tin  tf^  <tf  the  coal 
hole  «rtended  over  the  rim  of  the  iron  frame- 
woiit,  Instead  of  flttii^  ilrmly  into  ttn  Irtm 
tramewwkt  was  of  itself  snffldent  to  attract 
the  attention  of  an  inspector  exerdslng  or- 
dinary care,  and  to  cause  him  to  examine  it 
more  closely  and  to  condemn  it  Moreover, 
the  liability  of  the  dty  In  this  case  did  not 
depend  upon  an  actual  notice;  for  it  was 
the  duly  of  the  dty  from  the  beginning  to 
see  that  the  coal  hole  it  permitted  to  be 
placed  In  one  of  its  sidewalks  was  a  reason- 
ably safe  construction.  Thore  was,  therefore, 
no  error  in  modlQ^  the  instruction;  but, 
on  the  contrary,  the  Instruction  as  given  was 
more  favorable  to  the  defendant  than  it  was 
entitled  to  under  the  plalntUTs  theory  of  the 
case.*  The  defendant's  theory  of  the  case 
was  that  the  coal  hole,  as  orlginslly  con- 
structed, was  a  saffe  construction,  but  that 
It  was  rendered  unsafe  by  the  act  of  Mrs. 
Hlller,  who  occupied  the  house  abutting  that 
portion  of  the  street.  In  raising  the  coal  hole 
and  propping  it  up  early  in  the  morning  of 
the  day  of  the  acddent,  for  the  purpose  of 
admitting  air  to  the  cellar,  and  that  such  con- 
dition had  not  existed  long  enou^  t>^re 
the  acddent  to  Impute  notice  to  the  dty. 
This  Idea  was  expressed  In  defendant's  in- 
Btruction  No.  8,  which  was  modified  and  giv- 
en by  the  court,  and  which  instruction  will 
be  presently  considered. 

8.  The  third  error  assigned  is  the  mUng 
of  the  court  in  modifying  and  giving  dtf«d- 
anf  s  instruction  No.  8.  That  instruction,  as 
asked,  was  as  follows:  "The  court  Instructs 
the  Jury  that,  though  you  may  believe  from 
the  evidence  that  said  coal  hole,  rim,  and  cov- 
er were  defectively  constructed,  so  that  the 
cover  would  slip  ont  of  place  when  stepped 
upon,  yet,  if  yon  find  that  said  coal  bole  had 
been  raised  up  or  displaced  by  some  one  be- 
fore plaintiff  fell,  and  that  because  said  cov- 
er was  raised  up  or  displaced,  it  sll{^>ed 
when  plaintiff  stepped  upon  it,  and  caused 
plaintiff  to  fall  into  the  hole,  then  your  ver- 
dict should  be  for  the  defendant  dty."  Ttie 
court  modified  this  by  adding:  "Provided 
yon  further  t>elleve  and  find  firora  toe  erl- 
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dence  tbat  snch  dteplacement  was  obvloiu; 
tbat  Is,  that  It  wa«  of  sncb  character  that 
an  onUoarlly  pnid«nt  pcntm.  In  paaaing  over 
such  walk,  could  have  obserred  and  avoided 
the  same."  The  Instruction,  as  asked,  was 
manifestly  predicated  upon  the  theory  that 
Mrs.  Miller  had  raised  and  propped  op  the 
cover  over  the  coal  bole  on  the  mominf  of 
the  accident,  and  that  the  dty  bad  not  lud 
time  to  be  charged  with  notice  thereof,  and 
was  not  liable  for  the  wnmg  of  the  witness 
In  so  doing.  The  crltldnn  of  the  ruling  of 
the  court  In  this  regard  Is  that  It  permitted 
Uw  plaintiff  to  recovw,  thoni^  the  cover 
was  so  propped  up,  provided  the  position  was 
obvious  to  a  paaser-br,  and  tiwr^  broad- 
ened  the  issue,  and  authorized  a  recovery  up- 
on an  issne  not  raised  by  the  plendlnga,  and 
that  the  UablUty  of  a  city  for  defects  in  a 
sidewalk  cawed  the  acts  of  a  Oiird  perstm 
does  not  depend  vptm  whether  the  defect  was 
*  obvloos  to  tiie  person  injured  or  not;  and 
comuel  illustrate  their  position  by  saying 
that  fb»  lnstractl<ni,  as  motUfled,  wonld  an- 
thorlze  a  recovery  where  the  defect  was  la- 
tent, bat  woold  not  anthorlze  a  recovery 
where  the  defect  was  patent  or  obviom,  and 
that  the  dty  Is  not  Uable  for  latent  directs, 
bat  Is  <Hi]y  liable  fbr  d^^ects  which  conid  be 
observed  by  the  exerdae  of  ordinary  care. 

The  plaintiff  did  not  seek  to  recov«  be- 
canse  of  defects  that  were  caused  by  tbe  acts 
of  a  third  person,  and  which  had  not  existed 
loDg  enongh  to  impute  notice  to  the  defend- 
ant. In  other  words,  the  plaintiff  did  not 
aA  to  recow  upon  grounds  or  theories  not 
raised  by  the  petition.  The  Instruction  -was 
bued  upon  a  theory  of  the  case  which  was 
raised  by  the  defendant,  and  not  by  the  plain- 
tiff. Tb1»  case,  tiierefbrei  does  not  come 
within  ti»  rule  laid  down  by  this  conrt  in 
Gbitty  T.  Ranroad,  148  Mo.  64,  49  B.  W. 
868,  and  cases  of  like  character.  The  In- 
strnctlon.  as  ariced  by  tiie  defendant,  de- 
dared  Ihe  law  to  be  Qiat  the  defendant  was 
not  liable  for  defects  caused  by  the  act  of 
a  third  person.  The  Instmction  was  too 
broad;  fin-  a  dty  is  liable  for  defects  in  a 
street  caused  by  third  persons,  if  it  per- 
ndts  them  to  remain  after  It  hM  constmctlTe 
notice  therec^.  The  case  made  by  the  de- 
fendant In  thUi  regard  was  not  simply  an 
isolated  Instance  ot  a  defect  in  a  sidewalk 
caosed  by  Hie  act  of  a  third  person;  but 
that  defect,  according  to  the  witnesses  who 
testifled  to  Its  existence,  had  contlnned  every 
day  for  rix  weeks  to  two  months  before  the 
date  of  the  accident  Oarrlngton  v.  St  Louis, 
8»  Mo.  308,  1  B.  W.  240.  fiS  Am.  Rep.  108; 
Fehlbaner  v.  Bt  Louis,  178  Mo.  685.  77  S. 
W.  848.  The  dty,  therefore,  was  chargeable 
with  notice  of  such  continuing  act  of  the 
third  person  in  raising  and  propping  up  tbe 
cover  over  tbe  coal  haie,  and  by  the  exercise 
of  ordlnaty  care  could  have  remedied  It  Tba 
theory  of  the  modification  by  the  court  was 
tbat  the  plaintiff  was  not  entitled  to  recover 
if  the  defect  caused  by  tbe  ttiird  person  con- 


sisted of  an  obvious  defect  If  the  defect 
was  obvious,  and  the  plaintiff  failed  to  ob- 
serve it  and  was  Injured,  he  could  not  re- 
cover from  any  one;  tor  hla  act  would  have 
been  the  proximate  cause  of  the  Injury.  The 
act  creating  the  defect.  In  such  Instance, 
would  have  been  a  remote  cause.  The  gen- 
eral rule  of  law  Is  that  when  a  third  per- 
son causes  a  dangerous  condition  to  exist  In 
a  highway,  the  city  Is  not  liable  for  Injuries 
resulting  therefrom,  unless  tbe  oondltltm  ex- 
isted for  such  a  length  of  time  as  to  Impute 
notice  to  the  city,  or  unless  the  city  had  ac- 
tual knowledge  thereof.  If  the  facts  In  this 
case  had  showed  such  to  be  the  case,  the 
court  should  have  Instructed  the  jury  In  the 
language  of  the  Instructloa  asked.  But  the 
same  witness,  who  afforded  tbe  basis  of  the 
instruction,  by  tt^stifylng  that  she  had  raised 
tlie  covOT  ML  the  morning  of  the  accident 
also  stifled  that  she  liad  done  the  same 
thing  every  day  for  six  weeks  to  two  months 
b^ore  tbe  date  of  tlte  accident  Under  snch 
a  state  of  facts  tbe  court  woidd  have  be^ 
fully  Jnstlfled  in  refoslng  instruction  Na  8 
entirely;  and,  this  bdng  true,  the  modifica- 
tion of  tbat  instructiw  made  by  ttie  court 
did  not  InJorlouBly  affect  the  defendant  at 
all. 

4.  The  defendant  next  cmitenda  tbat  the 
verdict  was  the  result  of  passion  and  prej- 
udlce.  The  gist  of  this  contention  Is  that  the 
evidence  te  so  overwhelmingly  In  favor  of  tbe 
defendant '  that  the  court  must  necessarily 
find  tbat  the  Jury  were  guilty  of  passion  or 
prejudice.  The  argument  Is  that  the  plaintiff 
Is  the  only  witness  who  testifled  that  the 
cover  was  lying  flat  in  its  place  over  the  coal 
bole  at  the  time  he  stepped  on  it,  and  that 
his  testimony  is  contradicted  by  that  of  Mrs. 
Miller,  who  says  she  propped  It  up  on  tbe 
morning  of  the  acddent;  by  tbat  of  Mrs. 
Keebangh,  who  says  she  saw  it  so  propped 
ap;  by  that  of  Mrs.  Oohn  and  Mrs,  Samuels, 
who  said  that  the  plaintiff  was  looking  across 
the  street  at  some  bouses  In  process  of  con- 
struction when  he  stepped  aa  the  cover;  and 
by  tbat  of  Albert  Stedman,  a  witness  for  the 
plaintiff,  who  testifled  tbat  he  saw  the  cover 
about  flve  minutes  before  the  acddent  and 
that  it  was  slightly  out  of  position.  If  It  be 
conceded  tbat  the  testimony  was  ivttt  as 
stated,  nevertheless  it  wbuld  not  be  snffldent 
to  establish  the  charge  ttiat  the  verdict  was 
the  result  of  passion  and  prejudice;  for  It 
was  tbe  province  of  tbe  Jury  to  believe  or  dis- 
believe any  of  tiie  witnesses  who  testifled  In 
the  case,  and  It  was  13m  privilege  of  tbe  Jni7 
to  believe  the  testimony  of  the  plaintiff,  If 
the  Jury  were  satlsfled  that  his  version  of 
the  case  was  the  correct  one.  A«lde  from  all 
this,  however,  thwe  Is  no  necessary  and  Ir- 
recondlable  conflict  between  the  testlmimy 
of  the  plaintiff  and  the  othw  witnesses.  It 
may  be  tme  that  Mrs.  Miller  had  pn^iped 
up  the  cover  over  tbe  coal  hole,  and  that  Mrs. 
Keebangh  had  seen  it  so  propped  up  on  tlie 
morning  of  the  acddmt;  but  ndtbn'  of  them 
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testified  tbat  It  was  bo  propped  up  at  the 
time  of  the  accident,  and  Mrs.  UUler  testified 
that  she  was  not  at  home  when  the  accident 
occurred.  Likewise  it  may  be  true,  as  stated 
hy  Mrs.  Gohn  and  Mrs.  SamnelB.  tbat  the 
plaintiff  was  lo<^ng  across  the  street  at  the 
moment  he  stepped  on  the  cover,  yet  this 
would  not  establish  that  the  cover  was  lying 
flat,  or  was  propped  ap,  or  was  slightly  out 
of  position.  It  may  be  true,  as  stated  by  Mr. 
Stedman,  that  fire  minutes  before  the  acci- 
dent the  cover  was  slightly  out  of  position, 
and  yet  It  may  likewise  be  true  that  the 
cover  was  lying  flat,  and,  so  far  as  the  plain- 
tiff could  see  from  the  position  he  was  In 
before  he  stepped  on  it,  that  It  was  apparent- 
ly In  place.  This  analysis,  however,  Is  not 
Intaided  as  a  comment  upon  the  w^ght  of 
the  evidence,  bat  simply  to  show  that  there 
Is  nothing  In  the  testimony  to  Induce  a  fair 
conclusion  or  belief  that  the  verdict  of  the 
jniy  was  the  ronlt  of  passion  or  prejudice. 

A  careful  examination  of  the  testimony, 
and  of  ttie  Instnictlons  g^ven  and  refnsed, 
compels  the  conviction  that  the  case  was 
fairly  presented  to  tiie  Jury;  that  there  Is 
snbstantial  evidence  to  support  the  vM^ct; 
tha^  in  view  of  the  serious  and  painful  and 
permanent  character  of  the  Injuries  Inflicted 
npott  the  plalntll^  the  damages  assessed  can- 
not fairly  be  said  to  be  excessive;  and  there- 
tore  tiiere  is  no  legal  ground  upon  which  this 
conrt  can  intnfttre  with  the  finding  of  the 
Jury  and  the  Ju^^ment  of  the  circuit  court 

The  Judgment  1>  affirmed.  All  concur. 


DAUSHAN  V.  RANKIN. 
(Supreme  Oourt  of  Mfssoari,  Division  No.  SL 
June  6,  1905.) 

1.  Wnxs— UiTDux  IimxTsif  01. 

Undue  htfluence,  to  Invalidate  a  will,  must 
be  SDcb  as  amouDts  to  ovetperBuaslon,  coercion, 
or  force,  destroying  testator's  free  aimcy  and 
will  power,  and  not  mere  inflaenoe  of  affection 
or  attachment,  or  the  result  of  testator's  desire 
to  mtify  the  wishes  of  another,  whom  slie 
loved,  respected,  and  trusted. 

[Ed.  Note.-~ror  cases  in  pointy  ass  voL  ^ 
Cent  Dig.  Wills,  SS  375-387.] 

2.  Sahs—Evidbnok. 

In  a  will  contest,  evidence  A«Id  sufficient 
to  sustain  a  verdict  ^ding  tliat  a  will  was  the 
result  of  undue  influrace. 

Appeal  from  Circuit  Oourt,  Jefferson  Oonn- 
tj;  Frank  R.  Dearlng,  Judge. ' 

Will  contest  by  Maggie  R.  Dausman 
against  Eugene  a  Rankin  and  another. 
From  a  Judgment  for  contestant,  defendant 
above  named  appeals.  Affirmed. 

Joseph  O.  Williams.  R.  A.  Frasier,  and 
.James  F.  Green,  for  appellant.  Sam  Byms 
and  EL  J.  Bean,  for  respondent. 

6ANTT.  J.  This  In  an  action  Instltoted 
in  the  circuit  conrt  of  Jefferson  county,  Mo., 
at  the  January  term,  1902.  for  the  purpose 
of  contesting  tlia  last  wlU  ot  Oediia  A.  Ran- 
kin, deceased. 


The  petition  Is  as  follows:  "Plalntifl 
states  that  she  Is  a  child  and  heir  at  law  of 
Cecilia  A.  Rankin,  deceased,  and  as  such  is 
interested  In  her  estate;  that  deceased  was 
a  single  woman,  and  departed  this  life  in 

Jefferson  county,  Missouri,  on  the  day 

of  April,  1901,  possessed  of  a  large  estate  of 
real  and  personal  propertjr;  that  her  beirs  at 
law  are  Charles  T.  and  Eugene  0.  Ranluo, 
defendants  her^n,  and  this  plaintiff;  that 
thereafter,  to  wit,  on  the  17th  day  of  May, 
1901,  there  was  admitted  to  probate  by  the 
probate  court  of  Jefferson  county,  Missouri, 
and  within  five  years  from  this  date,  a  cer- 
tain Instrument  In  writing  as  and  for  the  last 
will  and  testament  of  Cecilia  A  Rankin,  de- 
ceased, and  bearing  date  August  17,  1899. 
and  tbat  letters  testamentary  thonon  were 

on  thB  daj  of  *  1901,  granted  by 

said  probate  eomt  to  said  Eugene  O.  Bankin 
as  execntor  named  In  said  supposed  will; 
that  by  the  snn>oaed  wlU  plaintiff  and  de- 
fendants hraeln  were  made  legatees.  PJmSo- 
tXS  further  states  that  at  tbe  time  the  said 
supposed  will  was  snbKrlbed  by  the  aald  Ce- 
cilia A.  Bankin,  In  ber  lifetime  and  also  at 
tbe  time  the  same  was  published  and  declare 
ed  as  and  for  her  last  will  and  testament; 
said  OeclUa  A.  Bankin  was  not  of  sound 
mind  and  disposing  memory,  bat,  on  tbe  con- 
trary, was  wholly  incapable  of  making  a 
testamentary  distrUratlon  ot  bar  affsln. 
Plaintiff  farther  sajn  tUt.  at  the  time  said 
supposed  will  was  executed  by  Cecilia  A 
Bankin,  she  was  under  the  control  itf  the  de- 
fendant  Eugene  O.  Bankin;  that  be  posaess- 
ed  and  exercised  undue  Influence  over  her, 
and  that  tbe  will  and  the  mind  of  tiie  said 
GecUla  A.  Bankin  was  controlled  and  domi- 
nated by  said  raigeneC.  Bankin,  and  that  he 
caused  his  will  to  be  substltated  and  his  In- 
tention carried  out  In  said  will  for  tbat  of 
Cecilia  A.  BanUn,  deceased.  Plaintiff  sayi 
that  by  fraud  and  artifice,  resorted  to  and 
practiced  by  the  said  Eugene  O.  Bankin  od 
OecUla  A.  Bankin,  he  Induced  her  to  attempt 
to  make  a  will;  that  tbe  supposed  will  vas 
the  result  of  the  weak  and  nnaoond  mbid 
of  tbe  said  OecUla  A.  Bankin,  unduly  con- 
trolled by  the  undue  Infiuence  and  fraud  of 
the  said  Eugene  G.  Bankin;  and  that  said  Till 
Is  not  her  own  free  act  and  deed,  and  s^ 
writing  is  not  the  last  will  and  teatanmt  of 
the  said  Cecilia  A.  Rankin,  deceased.  Plain- 
tiff  therefore  prays  that  an  issue  be  made 
up  whether  said  writing,  produced  and  sd* 
mitted  to  probate  as  aforesaid,  be  tbe  last 
will  and  testam«it  of  OeclUa  A.  Bankin.  de- 
ceased, or  not,  and  that  tbe  same  be  set  aside 
and  for  naught  held,  and  that  plaintiff  recov- 
er ber  ooste  In  this  behalf  expaMted." 

D^endant  Eugene  O.  Bankin  filed  his  an- 
swer as  follows:  "Now  at  this  day  comes 
defendant  Eugene  0.  BaidUn,  and  ftff  his 
answer  to  plaintiff's  petition  denies  that  the 
said  Cecilia  A.  Bankin,  testatrix,  was  not  of 
sound  mind  and  disposing  memory  at  the 
time  of  executing  the  last  will  and  testaaent 
In  plaintiff's  petition  denxibed,  and  whliA  U 

Digitized  by  Google 


Moo  DAUSMAN 

contested  hendn;  and,  fordier  answering, 
denies  that  at  the  time  said  will  was  execut- 
ed by  Cecilia  A.  Rankin  she  was  nnder  the 
control  of  the  said  defendant  Basene  O. 
Bankin,  and  denies  that  he  possessed  and 
exercised  nndae  Influence  over  her,  and  de- 
nies that  the  will  and  mind  of  the  said  Ce- 
cilia A.  Rankin  was  controlled  and  dominat- 
ed b7  him,  the  said  Bhigene  C.  Rankin,  and 
denies  that  he  caused  his  will  to  be  sub- 
stituted and  his  intentions  carried  out  In  said 
will  for  that  of  Cecilia  A.  Rankin,  and  de* 
nles  that  the  said  will  was  not  her  own  free 
act  and  deed,  and  denies  that  the  said  de- 
fendant S>]gene  C.  Rankin  resorted  to  any 
fraud  or  artifice  of  any  kind  whatever,  and 
denies  that  he  Induced  her  to  make  a  will, 
and  denies  that  the  said  will  was  the  result 
of  the  weak  and  unsound  mind  of  the  said 
Cecilia  A.  Rankin,  unduly  controlled  by  the 
undue  Influence  and  fraud  of  the  said  Eu- 
gene 0.  Rankin,  and  denies  that  the  said 
writing  is  not  the  last  will  and  testament  of 
said  Cedlla  A.  Bankin,  deceased,  and  denies 
that  she  was  Incapable  of  making  a  testa- 
mentary disposition  of  her  affaire.  Defend- 
ant EiUgene  O.  Rankin  states  the  fact  to  be 
that  the  said  Cecilia  A.  Bankin  was  at  the 
time  of  the  execution  of  the  said  last  will 
and  testament  by  her  of  sound  mind  and  dis- 
posing memory.  Defendant  further  states 
that  the  said  Cecilia  A.  Bankin  departed  this 
life  on  or  about  the  17th  day  of  April,  1901, 
and  that  on  the  7th  day  of  May,  A.  D.  1901, 
the  said  will  was  duly  admitted  to  probate 
by  the  probate  court  of  Jefferson  county, 
Missouri;  and  that  the  last  will  and  testa- 
ment was  the  free  act  and  deed  of  the  said 
Cecilia  A.  Bankin,  and  the  untrammelcd  dis- 
position of  her  property  to  the  therein  men-r 
tioned  objects  of  her  bounty.  Wherefore  the 
def«idant  prays  the  court  thai  the  last  will 
and  testament  of  the  said  Cecilia  A.  Rankin 
be  declared  and  estabUshed  as  b«  last  will 
and  testament."  * 

The  action  was  dismissed  as  to  the  execu- 
tor of  the  will,  and  defendant  Charles  T. 
Bankin  filed  hla  answer  as  follows:  "Now 
at  this  day  comes  Charles  T.  Rankin,  one  of 
the  defendants  in  the  above-entitied  cause, 
and  for  answer  to  plalntUTs  petition  filed 
herein  admits  each  and  every  altegation  In 
■aid  petition  contained." 

The  cause  was  tried  before  the  court  and 
a  Jury.  The  jury  returned  a  verdict  that  the 
paper  writing  propounded  was  not  the  last 
will  and  testament  of  said  Cecilia  A.  Rankin. 
Motions  for  a  new  trial  and  In  arrest  of 
judgment  were  duly  filed,  heard,  and  orer- 
mled,  and  the  defendant  Bogene  0.  Bankin 
appealed  to  this  court. 

On  the  trial  the  defendant  Eugene  C.  Ran- 
kin offered  evidence  of  the  due  execution  of 
the  will. 

Perry  Bartholow  testified  that  be  had  liv- 
ed In  the  dty  of  St.  Louis  since  1873,  and 
was  at  the  time  of  testifying  assistant  sn- 
perlnteudent  ct  sumilles  of  tb%  Loolalana 
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Purchase  Bxposltiaa  Company,  and  prior  to 
that  time  had  been  United  States  consul  to 
Germany;  that  he  had  known  Mrs.  Bankin 
since  1878,  having  married  her  niece  In  that 
year.  He  Identified  his  signature  as  a  wit- 
ness to  the  will,  and  stated  that  he  signed 
the  same  at  her  request;  that  Mrs.  Rankin 
read  the  will  and  signed  It,  and  the  witness 
asked  her  if  It  was  her  last  will,  and  If  she 
wanted  him  to  sign  it  as  a  witness,  and  she 
said.  *'Tes,"  and  he  did  so;  that  at  the  time 
there  were  present  in  the  room  Kd  Fletcher, 
Eugene  Rankin,  the  testatrix,  Mrs.  Rankin, 
and  Max  Seeman;  that  the  will  was  execut- 
ed on  the  17th  of  August,  1899;  that  Mrs. 
Rankin  at  tliat  time  was  In  good  health,  but 
was  an  old  woman;  that  he  had  often  seen 
her  since  the  death  of  her  hnsband,  and  prior 
to  the  signing  of  the  will;  that  at  the  time 
of  the  execution  of  the  wilt  she  was  a  very 
str<>ng-minded  woman,  of  fine  education  and 
refinement;  that  at  that  time  Mr.  Ed  Fletch- 
er, the  other  witness,  who  was  her  nephew, 
boarded  In  the  same  bouse  with  her.  On 
cross-examination  he  stated  It  was  about  11 
o'clock  In  the  day  when  tbe  will  was  exe- 
cuted; that  Gene  Bankin  had  written  blm 
that  he  would  come  up  and  wanted  to  see 
him;  that  they  had  a  typewritten  copy  of  the 
will;  that  they  went  out  to  the  house,  where 
Mrs.  Rankin  was  staying  in  the  city,  and 
that  he  went  upstairs  and  called  her  to  come 
down  and  get  through  with  the  will,  so  that 
they  conld  go  down  town;  that  Mrs.  Ranklu 
read  the  will,  and  said  that  was  what  she 
wanted;  that  Mrs.  Bankin  lived  In  De  Soto, 
or  boarded  there,  and  that  she  had  been  In 
St  lionis  about  six  weeks  or  two  months, 
and  came  up  there  about  tbe  4th  of  July; 
that  he  went  out  to  tbe  house  for  the  purpose 
of  witnessing  the  will;  that  the  wlU  was 
typewritten  by  a  Mr,  Jenkins  in  the  Laclede 
Building;  that  Jenkins  was  the  witness'  ste- 
nographer; that  he  (Bartholow)  told  Eugene 
Raqkln  to  get  a  stenographer  to  write  the 
will;  that  Rankin  had  a  rongh  draft  of  it 
when  he  came  Into  the  office;  that  he  had 
had  it  typewritten,  and  then  th^  went  out 
to  the  house,  and  Ed  Fletcher  was  there; 
that  Mrs.  Rankin  wrote  her  name  to  the  will 
In  the  parlor  In  the  presence  of  them  all, 
and  that  witness  asked  her  If  that  was  her 
last  will  and  if  that  was  what  she  wanted, 
and  she  said  It  was;  that  the  notary  asked 
her  about  the  same  question  that  he  did,  viz., 
If  that  was  her  last  will;  that  Mrs.  Rankin 
had  told  witness  that  she  was  going  to  have 
a  will  made,  and  had  told  him  that  she  was 
going  to  leave  her  property  to  Eugene,  her 
aon;  that  if  she  did  not  do  that  It  would  he 
thrown  away  and  squandered;  that  if  she 
gave  it  to  Mrs.  Daosman  (her  daughter)  it 
would  be  given  to  Dausman,  and  that  he 
would  throw  it  away,  and  that  she  was  not 
going  to  give  Charley  (her  son)  any  more  to 
squander;  that  if  she  gave  it  to  Charley  he 
would  not  bare  a  dollar  in  three  months; 
that  Mrs.  Bankin  at  that  time  was  78  years 
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old,  was  not  Yvej  ntrong  phrsically,  and 
could  Dot  stand  much  exercise,  but  her  mind 
was  very  clear;  that  Bugene  Rankin's  treat- 
ment toward  his  mother  at  the  time  his  fa- 
ther died  was  such  as  a  son's  should  be  toward 
his  mother.  In  regard  to  drinking,  he  said 
he  had  seen  Sugene  C.  Rankin  full  pretty 
often  before  and  since  his  father's  death; 
that  be  was  sober  about  at  long  as  he  was 
drunk  during  the  past  30  years.  He  had  re- 
formed about  a  year  before  this  will  was 
written. 

Ed  Fletcher  testified  he  signed  the  vUl  as 
a  witness  for  Mrs.  Rankin;  that  be  was 
boarding  with  his  aunt  there  at  the  time,  and 
she  asked  him  to  slffn  the  will  as  a  witness, 
and  said  It  was  her  last  will,  and  she  wanted 
to  leave  her  property  that  way;  that  he  asked 
her,  when  she  signed  It,  if  she  knew  what 
she  was  signing,  and  sbe  said  she  did,  and 
tliat  she  had  left  her  property  as  she  wanted 
to;  that  the  condition  of  her  mind  was  all 
right,  and  she  knew  what  she  was  doing.  On 
cross-examination  he  stated  that  he  had 
been  down  to  tbe  butcher  shop,  and  when  he 
came  back  Eugene  Rankin  and  Perry  Bar- 
tholow  were  there,  and  he  went  in  and  wit- 
nessed Mrs.  Rankin's  signature;  that  the  ex- 
ecution of  the  will  occurred  between  10  and 
11  o'clock  in  that  day;  that  a  notary  public 
bad  tbe  will  when  witness  first  saw  It,  and 
that  the  notary  laid  the  will  on  the  table; 
that  at  that  time  Mrs.  Bankln  was  sitting 
In  the  room,  and  the  notary  asked  her  If  sbe 
knew  what  was  in  the  will,  and  if  she  had 
read  It,  and  whether  It  was  all  right  and  she 
told  the  notary  that  she  knew  everything 
there  was  In  there,  'and  that  it  was  all  satis- 
factory; that  he  did  not  remember  what  was 
done  with  the  will  after  It  was  signed,  and  he 
did  not  see  it  any  more  until  he  made  the  affi- 
davit as  a  witness  after  Mrs.  Rankin's  death; 
that  he  signed  the  will  in  the  presence  of 
Bartholow,  and  was  there  when  Bartholow 
signed  it  as  a  witness;  that  Mrs.  Rankin^was 
over  21  years  of  ag«  and  ot  atmuA  mind  when 
sbe  signed  It. 

Having  made  this  formal  proof  of  the  ex- 
ecution of  the  will,  tbe  defendant  offered  and 
read  in  evidence  the  said  will,  which  is  In 
words  and  figures  as  follows: 

"I,  Cecilia  A.  Rankin,  being  of  sound  and 
disposing  memory,  do  make  and  declare  and 
publish  this  my  last  will  and  testament,  here- 
by revoking  and  annulling  all  formw  wills  by 
me  made,  as  follows: 

"First  I  order  and  direct  that  all  of  my 
Just  debts  be  paid  with  convenient  speed  ont 
of  my  personal  estate,  if  p(»slble. 

"Second.  I  give,  bequeath,  and  devise  un- 
to my  son,  Eugene  G.  Rankin,  all  of  lots  el^ht 
<8),  nine  (9).  ten  (10),  eleven  (11),  and  twelve 
(12),  In  block  three  <3>,  known  as  the  *Rankln 
House,'  in  De  Soto,  Missouri,  being  tbe  same 
left  me  by  my  husband,  L.  J.  Rankin,  de- 
ceased; also  the  silverware  and  all  the  books 
and  pictures,  of  every  description  and  kind, 
wherever  located:  and  also  one>half  intereat 


in  all  my  personal  prupertj  aM  real  eatate, 
of  whatever  nature^  In  my  posaowlon  at  the 

time  of  my  death. 

"Third,  I  give  and  bequeath  unto  my  son, 
Charles  T.  Rankin,  one-fourth  G4)  of 
ratate,  both  real  and  personal,  provided  that 
be  shall  be  frugal  and  saving  from  this  date 
on;  otherwise,  he  shall  receive  one  thou- 
sand dollars  <fl,O00.00)  and  no  more,  and. 
should  he  be  dead  at  or  before  my  death,  tbe 
above  to  go  to  my  other  children,  exceptbg 
one  (1)  dollar  each  to  Mattle  and  L.  J.  Ras- 
kin, Jr.,  children  of  the  above-named  Charles 
T.  Rankin. 

"Fourth.  I  give  and  bequeath  unto  my 
daughter,  Maggie  C.  Dausman.  one  thonaand 
five  hundred  dollars  (fl,&00.00)  worth  of  real 
estate,  or  in  cash,  at  the  i^tlon  of  tbe  other 
hdrs;  she  to  have  and  to  hold  the  same  as 
her  separate  property,  and  her  husband,  W. 
H.  Dausman,  is  not  to  have  any  right,  tltle^ 
or  Interest  or  curtesy  therein,  but  this  to  be 
hers,  separate  and  distinct,  as  though  she 
was  single  and  unmarried,  and  at  her  death 
the  same  to  go  to  her  children,  with  tbe 
same  restriction  as  above  set  forth. 

"Fifth.  Tbe  remaindw  of  my  evtate,  If 
there  be  any,  I  give  and  beqneatfa  to  my  son, 
Eufrene  0.  Rankin. 

"Sixth.  I  hereby  appoint  my  son,  Eugene 
C.  Rankin,  my  executor,  without  bond,  of 
this  my  last  will  and  testament 

"Dated  tbis  17th  day  of  August  1899. 
"[Signed]  Cecilia  A.  Rankin. 

**Signed  and  published  and  declared  by 
the  above  Cecilia  A.  Rankin  to  be  her  last 
will  and  testament  in  the  presence  of  as. 
who,  at  her  request  and  in  the  presence  of 
each  other,  and  in  her  presence;  have  sob- 
scribed  our  names. 

'•[Signed]  Ed  L.  Fletcher. 

"P«Ty  Barthoknr. 
"State  of  Missouri,  City  of  St  Louis— ss.: 

"On  this  17tb  day  of  August  1899,  before 
me  persbnally  appeared  Cecilia  A.  Rankin, 
to  me  known  to  be  the  person  described  in 
and  who  executed  the  foregoing  Instrument 
and  acknowledged  that  she  executed  tbe 
same  as  her  free  act  and  deed.  And  the 
said  Cecilia  A.  Rankin  further  declares  to 
be  a  widow  and  unmarried.  In  testimony 
thereof,  I  have  hereunto  set  my  hand  and 
afllxed  my  seal  at  my  office  in  tbe  city  «t 
St  liouls,  tbe  da7  and  year  first  above  writ- 
ten. 

"My  term  ot  crfBoe  u^lrea  8eptemb«  llO, 
1900. 

"[Signed]  U.  J.  Seemau. 

Notary  PubBc." 

Thereupon  the  dattMidantB  rested  their 
prima  facie  case. 

The  plalnttCf  tbea  offered  in  evidence  tbft 
inventory  of  Mrs.  Rankin's  estate  made  hr 
her  son,  Bngene  C.  Rankin,  from  which  it 
appears  that  she  had  real  estate  rained  at 
about  118,000  and  personal  innpNty  oC  flt 
value  of  9S1S. 

Mrs.  Maggie  Dansman  testified  ahe  was  t 
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daughter  of  L.  J.  Ranktn  and  Mrs.  CeclUa 
A.  Rankin,  and  was  living  in  Moberly,  Mo., 
and  the  -wife  of  W.  H.  Dausman;  that  in 
18D9,  In  August  she  was  living  in  De  Soto, 
Mo.;  that  her  father  had  been  dead  about 
Ave  years,  and  her  mother  died  In  April, 
1001 ;  that  her  mother  kept  honse  until  wit- 
ness married,  and  after  that  boarded;  that 
at  the  time  of  her  mother's  death  witness 
was  living  In  Webster  Groves,  was  present 
with  her  mother  in  her  last  sickness,  was 
telegraphed  for,  and  came  and  stayed  with 
her  during  her  last  sickness,  which  lasted 
about  three  weeks;  that  her  mother  was 
78  years  old  at  the  time  of  her  death,  and 
had  been  in  poor  health  for  years;  that  she 
took  the  death  of  her  husband  very  hard, 
and  her  health  was  much  worse  after  his 
death;  that  her  mother  had  no  business 
capacity,  and  she  never  knew  her  to  trans- 
act any;  that  she  had  no  Idea  of  her  estate 
and  had  never  had  any  estate  until  the  death 
of  her  husband;  that  she  did  not  know  the 
Talue  of  or  the  number  of  houses  she  owned; 
that  she  was  incapable  of  giving  the  list  of 
her  property  to  the  assessor;  that  she  did 
not  know  who  her  tenants  were;  that  she 
knew  that  she  owned  the  Acme  Hotel,  the 
Grore,  and  the  old  homestead  property,  but 
some  of  the  little  houses  she  did  not  remem- 
ber at  all;  that  the  relation  of  Gene  and 
her  mother  was  very  intimate;  that  he  con- 
trolled her  business,  and  she  never  did  any- 
thing without  consulting  him;  that  her 
mother  visited  her  and  was  very  kind  to  her 
up  to  her  father's  death,  except  the  first 
two  or  three  weeks  after  her  marriage;  that 
she  was  invited  home  by  her  mother,  that 
she  and  her  hnsband  went,  and  that  de- 
ceased seemed  satisfied,  and  all  the  family 
treated  her  well,  except  Eugene,  and  he  did 
not  apeak  to  her  for  eight  years;  that  right 
after  her  fftth^s  death  she  noticed  a  change 
come  oree  her  mothw  towards  h«wlf,  her 
visits  were  not  so  fireqnent,  and  she  finally 
ceased  Tlsltlzig  her  oitlrely,  imUl  she  moved 
to  De  Soto;  that  tbrae  was  never  any  trou- 
Ue  between  them  to  cause  this,  bat  her 
mother  gradually  Krew  cold  towards  witness; 
that  during  this  Ume  Bngene  was  her  confi- 
dant; that  for  19  months  before  her  moth- 
deafli  She  Uved  In  Webster  Grovira,  14 
miles  out  tram  Bt  Lonls,  and  that  her  moth- 
er never  vtslted  her  there,  ihous^  she  was 
in  her  usual  health  and  vlalted  St  Lools  a 
month  or  so  at  a  time;  that  she  visited  her 
moUier  at  De  Soto  for  three  days  the  week 
before  she  was  taken  down  with  her  fatal 
sickness;  that  her  mothor  called  Eugene  to 
come  In  and  see  her,  bnt  he  refused,  and  did 
not  see  wHness  while  she  was  there;  that 
she  went  home  on  Monday*  and  ber  mother 
was  taken  sick  Friday;  that  Bugme  then 
Bmt  fW  her,  and  she  came,  and  remained 
nntll  her  death  and  fnneral;  that  Immedi- 
ately after  fbe  funeral,  and  while  at  the 
station,  Engene  did  not  speak  to  her  or  tell 
her  good-bye;  tibat  she  told  Eugene  that 
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she  would  like  to  give  her  Aunt  Clara  some 
of  her  mother's  clothes,  but  he  said,  "Put 
them  in  the  trunk  and  give  me  the  key." 
"My  mother's  watch  and  some  silverware 
were  In  the  trunk."  The  clothes  and  wear- 
ing apparel  were  her  mother's,  and  witness 
was  the  only  daughter.  After  her  father's 
death  she  had  a  talk  with  her  mother  about 
a  will  she  had  made;  that  she  told  witness 
the  contents,  and  "she  said  she  had  left  my 
daughter  a  bouse  and  had  left  another 
daughter  a  house,  and  that  she  left  my 
daughter  Cecilia  her  watch";  that  while 
they  were  taking  the  goods  Mrs.  Dedrlck 
told  Gene  that  he  had  his  father's  watch 
and  that  Mrs.  Rankin  Intended  her  watch 
to  go  to  Maggie's  daughter  Cecilia,  but  he 
said,  "No,  put  it  in  the  trunk;"  that  the  wit- 
ness had  a  family  of  five  daughters;  that 
when  she  moved  to  De  Soto  she  moved  Into 
the  old  home  place;  that  her  mother,  Gene, 
and  Charley  had  a  talk  with  her,  and  all 
said  they  wanted  her  to  have  that  place; 
that  Charley  said  she  was  welcome  to  his 
interest  and  they  were  to  let  her  have  the 
house  without  rent;  that  Gene  charged  her 
$16  pw  month,  and  deducted  it  out  of  her 
share  of  her  father's  estate;  that  just  be- 
fore Gene  went  to  St  Louis  witness  and  her 
mother  were  In  his  room  at  the  Acme  Hotel 
in  De  Soto,  and  he  produced  a  will  which 
purported  to  bare  been  made  by  him,  and 
handed  It  to  the  witness,  and  said,  "Read 
this."  and  she  was  reading  it  to  herself, 
and  he  said,  '*Read  it  aloud."  It  was  admit- 
ted that  the  attorneys  had  notice  to  produce 
this  will,  but  they  did  not  have  It  This  will, 
as  witness  remembered  It  ■  stated  that  "I, 
Eugene  C.  Rankin,  being  of  sound  mind,  do 
will  and  bequeath  to  my  mother,  Cecilia  A. 
Rankin,  all  of  my  possessions,  knowing  that 
she  will  make  a  propw  disposition  of  them." 
Her  mother  was  then  76  years  old,  and  Gene 
about  45,  and  In  good  health;  that  he  had 
always  lived  at  home,  except  a  short  time 
when  he  had  positions  In  St  Lonls;  that  for 
the  last  15  years  be  had  not  done  anything 
that  she  eonld  learn.  She  stated  that  the 
time  that  Gene  showed  her  this  will  of  his 
was  in  the  spring  of  1899,  and  then  were  no 
witnesses  to  It 

Mrs.  Lattie  J.  Pratt  testified  that  she 
hrard  Mrs.  Rankin  say:  *^ere  vras  one 
thing  sure — ^that;  when  she  died,  Maggie's 
children  would  be  well  provided  for.**  She 
said  tliat  two  or  three  times  Just  before  she 
was  taken  ^Ick.  She  said  she  did  not  want 
Will  Dausman  to  get  her  mon^,  and  that 
what  she  did  fer  Maggie  she  did  not  want 
Eugene  to  know.  She  was  very  forgetful, 
and  always  had  sinne  (me  with  her  In  going 
about  the  streets  of  De  Soto.  Her  bustoess 
capacity  was  very  poor.  Her  objection  to 
Mr.  Dausman  was  not  oa  account  of  his 
drinking,  but  Maggie's  children  Increased 
too  (tften.  That  was  her  ot^ectlon  to  him. 

Otto  Hermann  testified  that  be  knew  Mrs. 
Rankin,  and  that  he  never  knew  ber  to  do 
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any  biudnew;  that  Gene  managed  her  bnal- 
ness;  that  ahe  had  valuable  property  on 
Main  and  Boyd  streets  in  De  Soto — stores, 
hotel,  and  resldoice  profietij ;  that  he  nevor 
heard  of  hw  tmuacttog  anj  bnaliieaB  In  re- 
gard to  them. 

Mr.  Blackman  testified,  on  part  of  plaln- 
tUE,  that  be  lived  In  De  Soto  and  bad  a  piece 
of  property  belonging  to  Mrs.  Bankln  for 
sale  In  1899,  and  sold  it  to  Mr.  Shnman  for 
t650;  had  an  office  with  Charles  Bankln, 
and  be  placed  it  In  his  bands  for  sale ;  that 
the  deal  was  closed,  but  Mrs.  Bankin  did  not 
make  this  deed ;  that  Gene  objected  to  it  be- 
ing sold,  and  Mrs.  Bankln  asked  him  to  see 
Gene  and  ask  him  to  allow  her  to  sign  the 
deed;  tliat  he  asked  Gene  why  he  did  not 
allow  his  mother  to  sign  the  deed,  and  Gene 
said  be  was  going  to  sell  it  himself,  and 
thought  he  could  sell  it  for  more  money,  bat 
witness  said,  "Ton  had  better  let  your  moth- 
er sign  the  deed,"  and  Gene  said  be  would. 
Gene  generally  made  out  the  tax  list  for  hex 
property  and  had  charge  of  her  papers. 

Dr.  James  Deadrlck  testified,  for  the  plain- 
tiff, that  be  married  a  niece  of  Mrs.  Bankln. 
knew  her  quite  Intimately,  and  did  not  think 
she  had  business  capacity.  She  was  a  wo- 
man of  strong  prejudices.  She  did  not  like 
Will  Dauaman,  the  husband  of  her  daugh- 
ter. 

Charles  T.  Bankln  testified  that  he  did  not 
learn  of  the  contents  of  the  present  will  un- 
til the  day  the  petition  was  served  on  blm 
in  this  case;  that  be  knew  of  another  will 
besides  this,  one  which  bad  previously  been 
made  by  his  mother;  that  that  will  was  In 
his  mother's  possession.  He  was  asked  to 
state  the  provisions  of  that  will,  to  which 
defendant  objected.  E.  C.  Bankln  was  then 
called  for  the  plaintiff,  and  asked  If  be  had 
in  his  possession  a  will  purporting  to  have 
been  executed  by  Cedlla  A.  Bankln  prior  to 
the  will  In  controversy,  and  he  said  that  he 
had  not;  that  It  had  been  destroyed;  that 
that  will  was  prepared  in  1897.  Thereupon 
Cbarles  T.  Bankln  was  recalled,  and  testi- 
fied that  under  the  provisions  of  that  former 
will  hla  mother  made  all  the  children  equal ; 
that  she  gave  to  his  sister's  oldest  daughter 
a  watch  and  bouse  and  lot,  and  to  Nettle, 
the  second  daughter,  some  property ;  that 
when  be  heard  of  this  will  being  contested 
he  thought  It  was  the  will  that  his  mother 
had  told  blm  she  had  made,  and  was  sur- 
prised at  his  Bister  contesting  It;  tliat  Mr. 
Wnilams,  the  attorney,  wrote  him  a  letter, 
and  told  him  about  the  suit  having  been 
brought  against  himself  and  Eugene,  and  of 
his  having  employed  Mr.  Frazler  to  repre- 
sent him,  and  wrote  Frazler,  and  told  him  to 
file  an  answer ;  that  at  that  time  he  had 
given  his  brother  Gene  a  deed  for  part  of 
the  property;  that  his  mother  did  not  at- 
tend to  business  after  bis  father's  death; 
that  witness  attended  to  it,  and  filed  all  the 
papers  in  ber  statement  of  his  father's  es- 
tate; that  she  did  not  do  anything  In  con- 


trolling the  property;  "she  gave  brother 
Gene  tlie  power  of  an  attorney  to  attend  tft 
her  business,  she  would  do  nothing  without 
consulting  G^e,  and  would  not  sign  papers 
without  consultlag  him."  He  also  related 
the  circumstances  about  Oapt.  Blackman 
selling  the  lot,  and  stated  that  his  mother 
did  finally  sign  a  second  deed,  and.  that  wit- 
ness got  some  money  from  the  German- 
American  Bank.  *He  had  a  lawsuit  at  Hlllft- 
boro,  and  It  took  nearly  all  of  his  moifc^,  and 
his  mother  Indorsed  the  note  for  him  at  tbe 
bank,  but  said  she  did  not  want  Gene  to 
know  about  It,  tor  he  would  raise  a  row. 
She  did  business  with  the  Pet^le's  Bank  of 
De  Soto,  and  the  money  was  borrowed  from 
the  German-American  Bank.  Mrs.  Rankin's 
property  ctMislsted  of  some  12  booses,  most 
of  which  were  rented,  the  rental  amounting 
to  about  f  176  or  $200  per  month.  Goie  rait- 
ed the  property  and  collected  the  rents. 
Witness  did  not  think  that  his  mother  knev 
the  value  or  extent  of  her  property.  Part  of 
the  time  witness  attended  to  the  prop^tf. 
and  afterwards  his  brother  did.  On  one  oc- 
casion, when  Gene,  bis  mother,  and  the  wit- 
ness were  present,  and  his  sister  was  think- 
ing of  moving  to  De  8ot<^  witness  told  her 
he  would  give  her  his  Interest  In  the  home- 
stead property,  and  his  mother  said  sbe 
would  give  her  hers,  and  bis  mother  Insisted 
on  Maggie  moving  down  to  De  Soto;  that 
Gene  said,  "We  will  see  about  It"  Witness 
owned  one-fourth  interest  In  the  property. 
Maggie  came  down  and  lived  there  awhile, 
but  the  deed  was  not  made  to  her;  that  be 
was  present  at  the  last  sickness  of  bis  moth- 
er, and  his  sister,  Mrs.  Dausman,  was  there 
attending  to  his  mother  for  several  weeks 
before  she  died,  and  whenevffl'  she  was  oat 
of  the  room  her  mother  wanted  her  badk 
again.  On  cross-examination  he  was  exam- 
ined as  follows:  "Q.  You  stated  a  while 
ago  that  your  mother  bad  made  a  prior  will? 
A.  Tea,  sir.  Q.  Who  drew  It?  A.  I  think 
Mr.  W^illiams.  Q.  Who  were  the  witnesses  to 
that  will?  A.  I  cannot  remember.  Q.  What 
was  tbe  date  of  it?  A.  I  do  not  Icnow  as  to 
the  date.  Q.  What  was  the  manner  of  tbe 
disposition  of  the  properly  under  tbe  will? 
A.  She  left  it  as  I  said.  We  were  to  share 
and  share  alike.  Q.  Did  you  ev^  talk  with 
your  mother  about  the  execution  of  that 
win?  A.  Yes,  sir;  at  different  places,  and 
she  has  talked  to  me  about  It  at  my  office. 
Q.  Is  not  it  a  fact  that  Gene  was  to  get  tbe 
Bankln  house?  A.  No,  sir.  Q.  Have  jaa 
not  heard  your  mother  say  a  number  of 
times  that  she  wanted  Gene  to  have  tliat  ho- 
tel property?  A.  No,  sir;  she  said  she 
wanted  to  do  as  my  father  bad  done — make 
us  all  equal." 

At  the  close  of  the  plaintiff's  evidence  in 
chief  tbe  defendants  asked  on  instruction  Id 
the  nature  of  a  demurrer  to  the  testinioiiT, 
which  was  by  the  court  overruled.  The  de- 
fendants then  called  Dr.  W.  H.  Farrar,  a 
physician  who  had  lived  In  De  Soto  since 
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1878k  aoA  wu  the  funitr  pbyBtelan  of  IfriL 
Rankin  In  her  lifetime.  He  testlfled  thet 
she  was  a  tbtj  strong-minded  woman,  and 
very  intellismt;  that  during  the  year  1889, 
op  to  her  death,  he  considered  her  mind  ac- 
tlre  and  strong.  On  croea-eiamtnatlon  be 
stated  that  be  did  not  know  of  her  transact- 
ing bnslneas ;  ttrnt  nba  was  a  feeble  woman 
physically,  and  a  woman  of  ttnmg  prejn- 
•dices;  'that  she  would  not  be  easy  to  turn 
Against  any  ooe,  bnt,  if  she  made  up  hv 
vaS^A  that  way,  it  wonld  be  hard  to  diange 
tier.  **Bbe  was  wy  feeble  before  ha  hna- 
twnd'a  death,  and  whoi  the  body  tells  the 
misa  nsoally  falls  with  It."  Witness  saw 
Mrs.  Dausman  watting  on  her  mothw  dur- 
ing her  last  Ulncea.  Her  mother  seemed  to 
bare  every  confidence  In  her.  Mrs.  Daus- 
man waited  on  her  day  and  night 

Dr.  Aaerswald  testified  that  be  had  known 
Mrs.  Rankin  since  1880,  and  saw  her  a  short 
time  before  her  death.  She  was  a  strong- 
mlnded  woman,  and  in  his  opinion  capable 
-of  disposing  of  hw  pn:q[>erty.  He  stated  tiiat 
be  had  bven  at  Mrs.  Rankin's  house  a  nom- 
toer  of  times  when  ho-  husband  was  sick, 
and  as  a  rule  a  person  70  years  old,  teMn 
In  body  and  of  strong  prejodlces,  was  sus- 
ceptible to  the  influence  of  others. 

Mr.  Manbeimer  and  his  wife  testified  also 
that  Mrs.  Rankin  was  a  w«nan  of  strong 
mind  and  very  decided. 

Mr.  Crow  testified  that  he  had  known  her 
Intimate  for  about  11  years,  and  in  1888 
bad  a  conversatloa  with  her.  She  came  Into 
witness*  oflOce  and  asked  where  G^e  was. 
Witness  saidt  "I  suppose  he  has  gone  out  to 
get  a  drink,"  and  she  said,  **No,  he  had  not," 
and  said,  as  long  as  Oene  stayed  there  and 
took  care  of  her,  he  should  have  charge  of 
her  property,  and  that  IC  he  would  get  mar- 
ried she  would  will  it  all  to  him.  He  thought 
she  was  a  woman  of  sound  mind  and  very  in- 
telligent On  cron-ezaminatlon  he  stated 
that  he  was  a  friend  of  Gene's.  Th^  had 
bunted  together  many  times,  and  had  an  of- 
fice in  the  same  building.  G«ie  Rankin  had 
the  management  of  Mrs.  Rankin's  property, 
so  far  as  he  kneWf  and  she  bad  utmost  ouh 
fldence  in  him. 

Dr.  Bryan  testified  he  had  known  Mrs. 
Rankin  for  20  years  and  she  Tlslted  his  fam- 
ily. She  was  a  woman  of  OTer  average  in- 
teUlgence.  She  told  him  In  1898  that  she 
was  going  to  leave  her  property  to  Oene, 
because  he  would  take  care  of  it  and  would 
not  drink  it  up,  and,  as  he  was  taking  care 
of  her,  he  was  entitled  to  it;  that  Oiarley 
had  had  enon^i — had  had  his  share  and 
drank  It  vsf.  On  cross-examination  he  stat- 
ed this  conversation  was  in  consequence  of 
Goie's  ceasing  to  drink,  and  occurred  at  his 
store;  that  he  had  treated  Oene  for  pneu- 
monia and  for  the  liquor  bablt  at  the  request 
of  his  motiier. 

Mr.  Park  also  testified  that  she  was  a 
bright  woman  of  excellent  character.  Wit- 
ness on  (me  occasion  made  a  remark  that  he 
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believed  In  people  holding  onto  their  property 
as  long  as  they  lived,  and  not  letting  their 
children  have  it;  bat  she  said,  "It  wUl  be 
all  rltfit  If  yon  give  it  to  a  party  that  would 
take  care  of  It" 

L.  J.  Deering  had  knovm  Mrs.  Rankin  for 
sevoral  years.  She  had  boarded  with  him 
about  two  months  la  18&9.  She  said  In  his 
presence  on  one  occasion,  if  Gene  outilved 
her,  he  would  have  aU  she  had;  that  Charley 
had  mOA  his  interest  in  the  real  estate,  and 
her  daughter**  husband  had  Uved  ott  her 
estate  long  enough;  that  she  wonld  leave 
all  she  had  to  Gene. 

Mrs.  Hunter  testUled  to  about  the  same 
eSeet,  as  did  Mrs.  Deering  and  Mrs.  Fletcher. 

3%e  defendants  then  called  Eugene  C. 
Rankin  as  vrltness  for  himself.  He  testified 
his  father  died  In  1887,  and  his  estate  was 
settled  In  1808;  that  he  and  his  mother 
bought  the  interest  of  his  brother  Charles 
in  the  real  estete;  that  tiiey  also  wanted  to 
buy  Mrs.  Dausman's  Interest  In  partoersh4>, 
but  that  on  July  81, 1900,  Mrs.  Dausman  sold 
her  interest  to  Geo.  Mahn;  that  Mr.  Jos^h 
G.  WUIiams,  .one  of  the  attorneys  in  and 
preeent  at  tiie  trial  of  this  case,  drew  the 
will  which  his  mothffl  made  In  June,  1898; 
that  the  vrlll  was  changed  at  bis  mother's 
epedal  request;  that  under  that  will  be  was 
to  receive  the  Rankin  hotel  propwtr  and 
one-fourth  of  the  estete,  and  his  brother  one- 
fourth,  provided  he  would  live  a  frugal  life 
and  stop  drinking,  and  his  sister  was  to  re- 
ceive 91,000  In  money  and  a  piece  of  pn^ 
erty  valued  at  $400  or  $500,  free  from  the 
control  of  her  husband;  that  that  tB  the 
only  dlfFeroice  between  the  old  and  the  new 
will;  that  after  the  new  will  was  made  she 
remained  in  St  Louis,  and  had  been  there 
some  two  months  before,  at  2846  Lafayette 
avenue,  at  Mrs.  Honey's  boarding  house;  that 
be  saw  her  about  every  two  weeks  while  she 
was  there;  that  when  she  returned  to  De 
Soto  she  w^t  to  Mrs.  Hunter's  to  board. 
On  cross-examination  he  said  he  did  not 
know  the  day  of  the  month  on  which  the 
June  win  was  made;  that  it  was  destroyed 
at  his  mother's  request  after  she  had  made 
her  last  will;  that  be  destroyed  it  as  soon 
as  he  got  home  from  St.  Louis;  that  be 
thought  the  last  will  was  written  on  the 
ISth  of  August  1899. 

The  following  questions  and  answers  were 
then  propounded  to  him  by  plaintUTs  coun- 
sel: "Q.  Did  she  write  to  youT  A.  Tub,  sir. 
Q.  If  she  wrote  to  you  have  you  those  let- 
ters? A.  I  think  I  have  them  at  home.  Q. 
Did  she  Indicate  to  you  how  she  wanted  that 
will  dianged  in  those  letters?  A.  She  told 
me  to  come  up  and  she  would  explain  it 
Q.  When  did  yon  go  up?  A.  The  day  the 
will  was  signed.  Q.  On  what  train?  A. 
The  Arcadia.  ■  Q.  Did  you  have  a  draft  of 
the  will  with  you?  A.  Tes,  sir;  I  made  a 
copy  of  the  old  vrlll.  Q.  That  Is  the  wUi? 
A.  Tes.  sir.  Q.  Now  this  will  reads:  'I 
give  and  bequeath  to  my  son,  Bogene  0. 
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RftnUn,  aU^lotaa,9^10;ll.aodl%in 
block  8,  known  u  the  BanUn  bouse.  In  De 
Soto,  Mo.,  being  left  me  by  my  busband,  Ij, 
J.  RanUn*?  Tea,  sir.  Q.  'Also  all  tbe 
silverware,  books,  and  furniture,  and  also 
one-bait  Intwest  In  all  my  personal  property 
at  the  time  of  my  death'?  A.  Yes,  sir;  that 
Is  a  correct  copy  ot  the  June  will.  Q.  And 
the  third  ciaose  is:  *I  give  and  bequeath  to 
my  son,  Obarles  T.  Rankin,  cme-fonrth  of  my 
estatSk  both  personal  and  real,  proTlded  he 
shall  be  frugal  and  saving  from  this  day  on; 
othenriae,  he  shall  recdre  11,000,  and  no 
more,  and  should  he  be  dead  at  or  before  my 
death  tbe  above  to  go  to  my  other  children, 
excepting  $1  each  to  Mattle  and  U  J.  Ban- 
kin,  Jr.,  children  of  the  above  Oharies  T. 
Bankln.'  Is  that  Oie  same?  A.  Tes,  dr. 
Q.  The  fonrth  danae  reads  ttds  way:  1 
give  and  bequeath  unto  my  daughter,  Mag> 
gle  Daunnan,  11,600  worth  of  real  estate,  ot 
In  cash,  at  tbe  option  of  the  other  heirs. 
She  to  have  and  to  hold  the  same  as  her 
separate  property,  and  bar  husband,  W.  H. 
l&ausman.  Is  not  to  have  any  right,  title,  in- 
terest, or  curtesy  ther^;  but  this  is  to  be 
hers  separate  and  distinct  as  though  she 
were  single  and  unmarried,  and  at  her  death 
the  same  to  go  to  her  children,  with  the 
same  restrictions  aa  above  set  forth.'  What 
Is  tbe  difference  betwera  this  clause  and  the 
June  will?  A.  She  was  to  get  fl.OOO  and  a 
bouse  and  lot  up  on  the  hill,  I  think  well 
worth  $400;  and  in  order  to  avoid  contro- 
versy she  was  to  have  $1,600  or  that  amount 
of  property."  The  fifth  daose  of  this  will 
and  tbe  June  will  are  just  tbe  same.  He 
never  talked  to  his  mothtt  about  making  a 
will.  He  and  his  mother  were  buying  this 
property  together.  He  represented  himself 
and  his  mother  in  the  transaction. 

Defendant  also  offered  In  evidence  a  deed 
from  Charles  Bankln  to  Mrs.  Bankin  and 
Bugene  Rankin  for  his  one-fourth  interest 
in  his  father's  estate,  and  another,  executed 
April  28,*  1001,  by  which  Obarles  Bankin 
conveyed  to  Bugene  Rankin  all  bis  Interest 
under  tbe  will  of  Cecilia  Rankin  to  certain 
property  therein  described.  Defendant  also 
offered  In  evidence  the  last  will  of  Louis  J. 
Rankin,  by  which  he  gave  to  bis  widow, 
Cecilia  Bankln,  certain  lots  in  De  Soto,  and 
divided  tbe  balance  of  his  estate  In  four 
equal  parts  between  his  widow  and  tale  three 
children.  It  was  admitted  that  If  Joseph  A. 
Hammond  were  present  he  would  testify 
that  he  c<^ied  tbe  will  executed  In  June  by 
Cecilia  A.  Rankin  on  a  typewriter;  that  tbe 
win  was  written  by  Joseph  O.  Williams,  and 
contained  the  exact  words  of  the  will  now  in 
contest,  with  tbe  exception  that  It  gave  Mrs. 
Dausman  $1,000  in  cash  and  a  house  and  lot 
In  the  dty  of  De  Soto. 

At  tbe  dose  of  the  evidence  the  court 
gave  the  following  Instructions  Cw  the  plain- 
tiff: 

"Instruction  No.  1.  The  court  Instructs  you 
that  ttie  question  you  are  to  determine  in 


this  case  is  whether  or  not  the  paper  wrftinc 
crffered  In  evldeoce,  dated  August  IT,  1809, 
as  the  last  will  and  testamait  of  Cedlla 
A.  Ttytii^ii,  \ras  the  result  of  undue  influence 
used  upon  said  Cecilia  A.  Bankin  by  Eugene 
i**wWn  in  procuring  the  ezecotlon  of  said 
paper  writing;  and  if  you  find  from  the  evi- 
dence tbat  aald  paper  writing  was  the  result 
of  undue  influence  exercised  by  B^ng^ie  C. 
Rankin  over  CecUla  A.  Rankin,  then  ^u  will 
And  your  vtfdlt^  against  tbe  will  and  in  fa- 
vor <tf  tbe  plaintiff,  although  you  may  be- 
lieve from  the  evidence  that  she  slsned  it' as 
such  and  tbe  witnesses  attested  it  as  such. 

"Instruction  Na  2.  By  the  term  *iMidue  In- 
fluence,' as  used  in  tbeee  Instructions,  ii 
meant  the  exwdse  of  such  power  and  in- 
fluence by  one  person  over  the  mind  of  an- 
other as  would  result  in  the  subjugation  of 
the  mind  of  the  one  to  tbat  of  the  other,  and 
ttie  complete  subjugation  of  the  will  <^  the 
one  for  the  will  of  the  other  in  tbe  matter  la 
which  they  were  engaged;  and  If  the  tmj 
believe  from  the  evidence  In  the  case  that  hf 
reason  of  the  weak  and  feeble  mind  of  said 
Cedlla  A.  B^nirin  Bald  Bugene  C  Rankin  was 
enabled  to  and  did  exert  sndi  an  influence 
over  tbe  mind  of  said  Cedlla  A.  Rankin  as  to 
substltnte  Ills  will  and  wishes  tac  that  of 
Cecilia  A  Rankin  In  the  dlspositiCHi  of  ber 
iwoperty  by  will,  and  If  the  signing  of  said  pa- 
per  by  said  Cedlla  A.  Rankin  was  induced 
and  brought  about  by  the  exndse  ot  the  in- 
fluence, then  the  Jury  will  find  that  said 
paper  is  not  the  will  of  said  deceased,  GedUi 
A.  Rankin,  notwithstanding  that  said  Cedlla 
A.  was,  at  the  time  said  paper  was  signed 
and  attested,  of  sound  mind  and  disposlnf 
memory. 

"Instruction  No.  8.  The  court  Instmcta  tte 
Jury  that  it  Ui  not  necessary  tliat  undue  Id> 
fluence  should  be  proved  by  direct  and  pos- 
itive testimony,  but  tbe  same  may  be  proven 
by  facts  and  drcumstances;  and,  in  pasrinc 
on  the  question  as  to  whether  the  signing  of 
the  paper  In  question  by  Cedlla  A.  Bankln 
was  Induced  by  Influence  on  the  part  of  Bo- 
gene  O.  Rankin,  It  Is  pn^er  for  tlie  Jury  to 
teke  into  consldostion  the  terms  of  the  will 
Itself,  the  relation  of  Cecilia  A.  Rankin  to 
tbe  plaintiff  as  shown  by  the  evidence,  her 
age  and  mental  and  physical  condition  ai 
shown  by  the  evidence,  her  relation  to  and 
feeling  toward  the  defendants  Charles  T. 
Rankin  and  Bugene  a  Bankln  as  shown  by 
the  evldmce,  as  well  as  other  facto  and  dr- 
cumstances  disclosed  by  tbe  evidence  In  tiie 
case;  and  If  from  all  the  facte  and  drcnm- 
stences  the  Jury  believe  that  the  signing  of 
the  paper  In  controversy  by  said  Oecllla  A 
Bankln  was  induced  and  brought  about  by  an 
undue  influence  on  the  part  of  said  Eugene 
C.  Rankin,  as  undue  Influence  has  been  de- 
fined In  these  Instructions,  then  It  Is  the  doty 
of  tiie  Jury  to  find  tbat  the  said  paper  la  not 
tbe  will  of  the  said  Cedlla  A.  BanUn." 

To  the  giving  of  sndi  Instructions  ttie  d» 
f  endant  excepted  at  the  tlmeb 
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Thtt  tmat,  at  tba  Initanee  of  OtfendAnts, 
gare  to  the  jury  tlie  toUovlng  inBtrnctloiiB: 

"InBtractlon  No.  2.  Tbe  court  iiutracts  the 
Jury  that  there  ia  no  evidence  that  Oedlla  A. 
Rankin  was,  at  the  time  she  made  the  will, 
of  onsound  mind  and  IncapaUe  of  making 
said  will,  and  yon  cannot  find  against  ttw 
will  prodnced  on  that  Unue. 

"InBlntctlon  Na  8.  Tb»  conrt  InBtmcta  the 
Jury  that  there  la  no  evidence  as  to  the 
charge  of  fraud  on  the  part  of  Sagene  0. 
RanUn,  and  yon  cannot  find  against  the  will 
produced  on  that  issoe. 

**Xnstnictlon  No.  4.  The  conrt  Inatmcts  the 
Jury  that  Cecilia  A.  Rankin  had  the  right  to 
will  the  pn^per^  to  any  one  she  desired  to, 
and  eren  had  a  right  to  make  an  nnreasona- 
ble,  unjust,  and  Injndldons  will;  and  yon 
have  no  right  to  alter  the  disposition  of  her 
property  simply  because  you  may  think  that 
CecUla  A.  Rankin  did  not  do  Jnrtlce  to  her 
ftunlly.  • 

"Instruction  No.  5.  The  court  Instructs  the 
jury  tiiat  by  undue  Influence  Is  meant  such 
Influence  as  amounts  to  force,  coercion,  or 
oreipersnaaiou,  which  destroys  the  free  agen- 
cy and  will  power  of  the  testator. 

"Instruction  No.  6.  The  court  instructs  the 
jury  that  Cecilia  A.  Rankin  had  the  right  to 
dispose  of  hw  property  by  will  in  snch  man- 
ner  and  to  snch  persons  as  she  deemed  prop- 
er, and  the  beneflclaries  in  snch  will  are  not 
required  to  account  for  or  explain  such  dis- 
position; and  if  yon  find  that  said  Cecilia 
A.  Rankin  did  execute  the  instrument  of  the 
17th  day  of  August,  1809,  then  the  plalnUfC 
can  only  arold  sodi  will  by  showing  to  yonr 
satisfaction  by  a  prepondOTanee  or  greater 
w^ht  of  evidence  that  aald  will  was  pro- 
cured  by  undue  Influence  on  the  part  of  Bn- 
gene  C.  Rankin. 

'anstmctlon  No.  T.  The  court  instructs  the 
Jury  that  any  decree  of  influence  over  anoth- 
sr  acquired  by  kindness  and  attoititm  can 
nerer  constitnte  nndne  influence  within  the 
meaning  of  the  law;  and  although  the  jury 
may  believe  from  the  CTtdenee  tliat  the  de- 
ceased, Cecilia  A.  Rankin,  In  making  her 
will,  was  Inflnraiced  by  any  person  or  persons, 
still  if  the  jury  fnrtber  bellere  from  the 
evldaice  that  the  Inflnrace  wUdi  was  ex- 
erted was  only  snch  as  wu  gained  oror  the 
deceased.  Oedlla  A.  RanUn.  by  kindness  and 
friendly  attention  to  her.  and  not  snch  as  to 
destroy  her  free  agency  and  make  the  will 
not  hers,  but  that  of  such  person,  then  snch 
Influence  cannot  be  regarded  in  law  as  undne 
Infloence,  and  a  verdict  <hi  this  ground  Bbonld 
be  fn  favor  of  the  will. 

'^stmctlon  No.  8.  The  court  instructs  the 
Jury  that  nndne  Influrace  as  deflned  in  these 
Instmctfons,  snflldent  to  set  aside  the  will 
in  question,  must  be  an  Influence  exerted  and 
need  over  the  mind  of  the  said  Cecilia  A. 
Rankin  prior  to  the  »ecution  of  said  will, 
and  at  the  time  of  Its  execution;  and  unless 
you  find  that  snch  undue  Inflnence  was  wield- 
ed over  her  at  the  time  ot  the  execution  of 


said  Instrumenl;  the  will  in  qnestlm  will  be 
the  last  will  of  the  said  OedUa  A.  Rankin;'* 
1.  The  Instmctltms  ct  the  conrt  reduced 
the  issues  in  tliis  case  to  one,  to  wit,  whether 
the  paper  writing  propounded  as  the  will  of 
Mrs.  Rankin  was  the  result  of  nndne  influ- 
ence exerted  upon  her  by  h&t  son,  Bugene  OL 
Rankin.  The  court  by  a  peremptory  instruc- 
tion told  the  jury  there  was  no  evid^ce  that 
Cedlia  A.  Rankin  was  at  the  time  she  made 
the  will  of  unsound  mind  and  Incapable  of 
making  said  will,  and  therefore  could  not 
find  against  the  will  on  that  issue.  This 
instruction  renders  it  wholly  unnecessary  on 
this  appeal  to  discuss  whether  Mrs.  Rankin 
had  sufficient  testamentary  capadty  to  make 
a  valid  will.  The  one  question,  then,  whtdi 
we  are  called  npon  at  thto  time  to  determine, 
Is  whether  there  Is  suffident  evidence  to 
sustain  the  verdict  of  the  Jury,  which  de- 
clared that  the  paper  writing  propounded  as 
snch  was  not  the  laat  will  and  testament  of 
Mrs.  Ranidn.  While  counsel  for  appellant 
assigns  as  error  the  refusal  of  the  drcult 
court  to  give  Instructions  numbered  IS  and  0, 
as  prayed  by  the  defendant,  which  were  as 
follows:  Instructlott  No.  9:  "The  conrt  In- 
structs the  jury  that  there  Is  no  evidence  as 
to  the  ctiarge  of  undue  Influence  on  the  part 
of  Bugene  0.  Rankin,  snd  that  yon  cannot 
flnd  against  the  will  produced  on  that  Issue." 
Instruction  No.  IS:  "The  court  Instructs  the 
jury  that  If  yon  believe  and  flnd  from  the 
evidence  that  Oedlla  A.  Rankin  signed  the 
will  in  the  manner  testified  by  the  subscrib- 
ing witnesses,  and  that  at  the  time  of  such 
signing  she  had  sufficient  understanding  and 
Intelligence  to  understand  what  disposition 
she  was  making  of  her  property,  the  nature 
and  extent  of  her  propertir,  and  to  whom  she 
was  giving  it,  then  the  Jury  will  flnd  that  she 
had  snffldent  capadty  to  make  a  will,  and 
that  said  wilt  is  the  last  will  and  testament 
of  said  Cecilia  A.  Rankin,  unless  you  fur- 
ther find  from  the  testimony  that  the  making 
and  signing  of  said  will  was  procured  by  de- 
fendant Bugene  O.  Rankin  by  undue  influ- 
ence which  amounted  *to  a  moral  force  or 
coercion,  destroying  the  free  agency  of  Ce- 
cilia A.  Rankin;  and  In  such  cases  the  bur- 
den Is  on  the  plaintiff  to  show  by  preponder- 
ance of  the  evidence  the  existence  of  such  un- 
due Influence" — It  Is  apparent  that  the  court 
did  not  err  In  refusing  Instmction  No.  9,  If 
in  fact  there  was  evidence  which  justified 
the  conrt  in  submitting  the  Issue  to  the  jury 
at  all;  and  Instruction  No.  13  was  devoted 
mainly  to  the  question  of  testamentary  ca- 
padty, which  was  taken  from  the  Jury  by  a 
peremptory  instmction,  and  so  much  of  It  as 
referred  to  undue  Infinence  was  fully  covered 
and  Included  in  InstructlonB  5,  6,  7,  and  8 
given  at  the  request  of  defendant,  bo  that,  as 
already  said,  the  only  duty  devolving  npon 
us  at  this  time  is  to  determine  whether  there 
was  sudldent  evidence  to  take  the  case  to 
the  Jury. 

There  Is  nothing  novel  in  a  will  contest 
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It  Is  ft  dftss  of  Utlgattoa  with  which  this 
cotirt  l0  very  familiar.  There  Ig  no  omfllct 
In  (vlnioD  aft  to  what  conatitates  mtdne  in- 
floence  snch  aa  will  vitiate  a  will,  or  rather 
a  paper  writing  propounded  as  such.  Again 
and  again  It  has  been  adjudged  by  this  court 
that  Influence,  in  order  to  be  undue,  within 
the  meaning  of  the  law,  which  would  make 
It  sufflcient  to  vitiate  a  will,  must  be  such 
as  amounts  to  overpersuaaltm  and  echelon 
or  force,  destroying  the  free  agency  and  will 
power  of  the  testator.  It  must  not  be  mere- 
ly the  influence  of  affection  or  attachment, 
nor  the  result  of  a  desire  on  the  part  of  the 
testator  of  gratifying  the  wishes  of  one  be- 
loved, respected,  and  trusted  by  the  testator. 
Boyse  V.  Rossborough,  6  H.  L.  6;  Jackson  v. 
Hardin,  88  Mo.  185;  Carl  v.  Oabel,  120  Uo. 
283,  25  8.  W.  214;  McPadln  v.  Catron,  138 
Mo.,  loc  dt  218  et  seq.,  88  a  W.  932,  89  8. 
W.  771.  The  burden  of  proof  Is  on  the  par- 
ty alleging  It;  bnt,  like  every  other  question 
of  fraud  or  bad  faith,  It  a  question  of  fact, 
and  can  rarely  be  proved  by  direct  or  posi- 
tive evidence,  bnt  may  be  established  by 
facta  and  circumstances  and  upon  the  ground 
of  public  policy.  The  doctrine  of  courts  of 
equity  has  been  adopted  by  the  courts  of  law 
In  these  contests,  and  where  a  devise  or 
legacy  has  been  given  by  a  testator  to  one 
occupying  a  fiduciary  relation  to  him,  "proof 
of  the  existence  of  such  a  relation  raises  the 
presumption  of  undue  influence,  which  will 
be  fatal  to  the  bequest,  unless  rebutted  by 
proof  of  free  dellberatlcm  and  spontaniety  on 
the  part  of  the  testator  and  good  faith  on 
the  part  of  the  devisee  or  legatee."  1  Woer- 
ner's  Am.  Law  of  Adm'n,  |  82;  Qarvln  v. 
Williams,  44  Mo.  405,  100  Am.  Dec.  314; 
Carl  V.  Gabel.  120  Mo.,  loc  dt  297,  25  S.  W. 
214.  In  Gay  v.  OUlilan,  92  Ma  261,  5  8.  W. 
7,  1  Am.  St  Rep.  712,  this  last-named  doc- 
trine was  extended  to  embrace  the  case  ot  a 
son  who  by  his  conduct  had  placed  the  mind 
of  his  aged  father  In  complete  subjection  to 
bis  demands.  An  examination  of  the  instruc- 
tions will  show  that,  the  trial  court  applied 
the  foregoing  tests  to  the  facts  of  this  case, 
and  the  only  ground  upon  which  its  Judg- 
ment can  be  reversed  is  that  the  fads  In 
evidence  did  not  Justify  its  submission  to  the 
Jury,  because,  as  defendant  insists,  there  was 
no  evidence  of  undue  influence. 

Proceeding,  then,  to  en  examination  of  the 
facts  In  evidence,  we  must  respond  to  this 
Insistence.  Mrs.  Cecilia  A.  Rankin,  the  tes- 
tatrix, at  the  time  of  the  execution  of  the 
will  in  contest,  was  about  77  years  of  age. 
She  had  been  frail  and  In  feeble  pb^lcal 
health  for  a  number  of  years.  She  had  three 
children,  two  eons  and  a  daughter.  The  sons 
were  -both  unmarried  at  the  time.  Her  per- 
manent home  for  many  years  had  been  at 
£>e  Soto,  in  this  state.  The  will  In  contest 
was  made  August  17,  1899.  She.  died  in 
April,  1001.  The  evidence  quite  conclusive- 
ly shows  that  in  her  husband's  lifetime  Mrs. 
Uankltt  bad  nothing  to  do  with  business  af- 


fairs, li.  J.  BanUn,  her  husband,  died  la 
1897,  and  his  estate  was  finally  settled  in 
1809.  After  the  death  of  her  husband  the 
business  aflTairs  ot  the  testatrix,  such  as  the 
renting  and  collecting  of  rents,  the  payment 
of  taxes,  and  the  sale  of  property,  were  at- 
tended  to  by  her  two  sons,  Charles  and  Bn- 
gene;  for  awhile  by  Cbarles,  but  for  some 
time  prior  to  the  execution  of  the  will 'almost 
wholly,  if  not  entirely  so,  by  her  son  Eu- 
gene. ScHue  time  after  her  husband's  death. 
In  the  year  1897,  1898,  or  1899  (and  there  is 
a  conflict  as  to  the  date),  Mrs.  Rankin  made 
her  will.  It  was  drawn  by  Joseph  G.  Wil- 
liams, a  member  of  the  Jefferson  county  bar. 
What  the  provisions  of  that  will  were  was 
me  of  the  disputed  facts  in  the  case.  Charles 
Rankin  testified  that  by  that  wiU  the  three 
children  were  given  equal  shares,  but  there 
were  some  special  legacies  to  Mrs.  Dans- 
man's  two  oldest  daughters.  That  will  was 
destroyed  by  Bugene  Pankin,  as  he  asserts, 
by  the  direction  of  his  mother,  after  the  will 
in  contest  was  made  or  executed.  Bugene 
Rankin  testified  that  tbls  former  wUl  was 
nactly  like  the  one  contested,  save  and  ex- 
cept it  gave  Mrs.  Dausman  $1,500  In  money 
or  land,  at  the  option  of  the  other  heirs,  1d- 
stead  of  $1,000  In  money  and  ft  lot  worth 
$400  or  $500.  He  testified  that  his  mother 
wrote  him  to  come  to  St  Louis,  where  she 
was  visiting  at  the  time.  In  r^ard  to  dian- 
glng  bee  first  will,  whidi  he  said  vras  execut- 
ed in  June,  1890;  that  when  he  came  iq>  she 
would  explain  the  changes  to  him;  thai  he 
went  up  to  8t  Louis  from  De  Soto  the  day 
the  will  In  contMt  was  made.  He  vras  ask- 
ed If  he  had  a  draft  of  the  wiU  with  hhn. 
and  he  answered:  "Yes,  sir;  I  made  a  coj^j 
of  the  old  will."  He  Is  corroborated  on  this 
point  by  Bartholow,  who  attested  the  will  in 
contest  who  says  that  Bugene  wrote  him 
tiiat  he  would  be  in  8t  Lonls  and  wanted 
to  see  him;  that  prior  to  going  ont  to  Mrs. 
Rankin's  boarding  house,  Bugene  came  to  see 
him  (Bartholow)  and  had  a  rough  draft  of 
the  will  his  mother  was  to  execute,  and  at 
Bartholow's  suggestion  had  Mr.  Jenkins,  a 
Bten<^apha  in  the  Ladede  BnUding,  copy 
It  on  a  typewriter;  tbat  JaikinB  was  Bar^ 
tholow's  typewriter.  It  is  made  entlrdy 
dear  from  the  evldaice  of  both  Bugene  Ban- 
kin  and  Bartholow  that  there  was  no  con- 
ference or  explanation  of  any  kind  by  BIrs. 
Rankin  with  Bugene  Rankin  of  the  changes 
she  desired  made  in  her  will  prior  to  the 
time  the  will  in  contest  was  prepared  for  lier 
signature;  but  it  was  written  by  Eugene 
Rankin  himself  before  he  came  to  St  Louis, 
and  was  copied  by  Jenkins.  It  Is  true  he 
says  the  will  In  contest  corresponded  with 
what  she  tdd  him  she  wanted  to  give  Mrs. 
Dausman;  but  when  she  told  blm  this  he 
does  not  say,  and,  though  he  daims  to  have 
had  letters  from  his  mother  maUng  a  re- 
quest for  a  change  In  her  will,  and  stfll  had 
them,  he  did  not  produce  them. 
His  explanation  of  his  mother's  desire  for 
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a  change  In  the  will  was  that  It  "was  to 
avoid  compIicatloDS  with  Mrs.  Dausman," 
but  by  the  new  will  Mrs.  Dausman  got  ex- 
actly the  same  amount  of  property,  fl,BOO, 
that  she  would  hare  received  under  the  June 
wUl,  according  to  his  testimony;  the  only 
difference  being  that  under  the  June  will  she 
got  a  little  house  worth  $400  or  |SO0,'  instead 
of  $500  In  money.  What  complication  was 
avoided  by  this  slight  and  immaterial  change 
is  hard  to  imagine.  If  the  jury  believed 
Charles  Rankin,  there  was  a  much  stronger 
motive  for  this  change  in  his  mother's  will. 
By  her  first  wUl  she  had  made  her  three' 
children  equal,  but  by  tills  change  Eugene 
got  the  Uon's  share  of  this  valuable  estate, 
and  his  sister  only  $1,500  worth  of  property. 
At  this  time  Gngene  held  a  power  of  attor- 
ney from  his  mother  to  control  all  of  her 
business  afitalrs.  Be  was  estranged  from  his 
sister.  That  he  exercised  a  strong  Influence 
over  his  mother  is  evidenced  by  the  fact  that 
when.  In  1899,  her  agent  tiad  made  what  he ' 
thought  was  an  advantageous  sale  of  unpro- 
ductive property,  and  Charles,  her  other  son, 
bad  advised  the  sale,  and  the  deed  was  pre- 
pared for  her  to  execute,  she  declined  to  do  so 
unless  Eugene  would  consent,  and  be  refus- 
ed to  let  her  sign  it,  and  she  appealed  to  Mr. 
Blacknian  to  persuade  Bugene  to  let  her 
make  the  deed,  and  it  was  only  after  Black- 
man  had  Induced  Eugene  to  consent  to  it 
that  «be  did  sell  the  property.  We  think 
the  evidence  tended  strongly  to  prove  that 
Eugene  Rankin,  before  and  at  the  time  the 
will  in  contest  was  written,  had  acquired  the 
control  of  bis  mother's  busindui  and  bore  a 
fiduciary  relation  to  her;  tlat  he  had  obtain- 
ed a  strong  control  of  her  mind  as  to  the 
dispositioo  of  her  property,  and  there  was 
evidence  that  when  she  desired  to  aid  the 
other  two  children  she  sought  to  keep  Eu- 
gene from  knowing  It,  lest  he  should  raise  a 
disturbance  about  it  There  was  evidence 
that  Mrs.  Ranktn  bad  become  possessed  of 
the  notion  that  Dausman,  her  son-in-law,  was 
llviiig  ofC  of  her  estate,  when  in  fact  there 
was  not  a  word  of  evidence  that  such  was  a 
fact  On  the  contrary,  Mrs.  Dausman  had 
received  from  her  father's  estate  one-fourth 
of  the  personal  estate  and  real  estate,  which 
Bbe  sold  in  1901  for  (4,200  to  George  Mabn. 
When  it  is  considered  that  Eugene  was  so 
embtttwed  toward  his  only  sister  that  for 
eight  years  he  would  not  speak  to  her.  and 
exhibited  this  unnatural  disposition  at  the 
time  his  motber  died,  and  the  close  personal 
and  financial  relation  which  be  bore  to  bis 
mother,  and  the  known  influence  be  was  ex- 
erting in  her  affairs,  and  her  feeble  health 
and  the  old  age,  It  cannot  be  said  that  the 
triors  of  the  facts  could  not  properly  have  at- 
tributed Mrs.  Rankin's  perverted  Idea  as  to 
Dausman  living  off  her  estate  to  the  sug- 
gestion of  her  son  Eugene.  Under  these  cir- 
cumstances a  will  drawn  by  Mr.  Williams 
w^a  destroyed  by  Eugene,  and  the  will  In 
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contest  drawn  by  him,  by  which  he  received 
the  bulk  of  an  estate  amounting  to  over  fl8,- 
000,  and  his  sister,  who  had  faithfully  ful- 
filled all  the  obligations  of  a  dutiful  daugh- 
ter, was  cut  off  with  fl,600.  That  it  was  a 
most  unnatural  division  of  her  estate  by  Mrs. 
Rankin  goes  without  saying.  When  we  look 
for  a  reason  for  this  unnatural  preference, 
It  cannot  be  found  in  any  particular  service 
rendered  by  Eugene,  or  any  personal  supe- 
riority over  hla  brother  and  sister.  His  In- 
timate friend,  Bartbolow,  testified  that  Gene 
had  been  drunk  as  often  as  sober  for  30 
years  past  and  it  appears  elsewhere  in  the 
record  that  his  mother  had  had  him  treated 
for  the  iiquor  habit  It  does,  indeed,  seem 
that  Mrs.  Rankin  was  displeased  at  first  with 
her  daughter's  marriage,  but  soon  forgave 
her,  and  their  relations  were  affectionate 
and  natural  until  Eugene  obtained  control 
of  his  mother's  affairs.  While,  in  absence  of 
evidence  of  undue  Influence,  discrimination 
in  favor  of  one  child  over  anotber  is  no  evi- 
dence of  undue  influence,  when  as  In  this 
case  that  Influence  does  appear,  and  the  fa- 
vored child  prepares  a  wUI  by  which  be  ob- 
tains the  bulk  of  a  parent's  estate,  to  the 
detriment  of  bis  brothers  and  sisters,  the 
burden  Is  on  him  to  show  that  the  will  was 
the  result  of  deliberation  and  spontanlety 
on  the  part  of  the  testator,  and  absolate 
good  faith  on  the  part  of  the  devisee  or  lega- 
tee, and  we  think  the  perfunctory  part  play- 
ed by  Mrs.  Rankin  In  the  execution  of  the 
will  In  contest,  and  the  dominating  Influence 
and  the  activity  of  Eugene  Rankin  In  pre- 
paring the  will  in  bis  mother's  absence,  the 
selection  of  the  witnesses,  and  the  great  dis- 
proportion which  he  takes  under  such  will 
over  his  sister  and  brother,  fell  Car  short  of 
that  disinterested  good  faith  and  fairness, 
which  one  in  his  position  and  bearing  the 
relation  which  he  did  to  his  aged  and  feeble 
mother  Is  required  to  show  before  be  can 
profit  by  an  instrument  prepared  by  himself. 

We  have  read  this  record  carefully,  and 
while  we  adhere  to  the  conservative  rulings 
of  this  court  which  scrupulously  guard  the 
right  of  the  citizen  to  dispose  of  his  property 
by  will  as  he  sees  fit  we  have  never  said  that 
a  will  obtained  by  undne  infloence  was  a 
valid  disposition  of  one's  property,  nor  have 
we  relaxed  the  wholesome  doctrine  that  one 
occupying  a  fiduciary  relation  to  a  testator 
has  the  burden  of  rebutting  the  presumption 
that  a  legacy  in  his  behalf  was  the  result  of 
undue  influence  and  was  the  free  act  of  the 
testator. 

Our  conclusion  is  that  there  was  no  error 
In  the  instruction,  that  the  cause  was  fairly 
submitted  to  the  Jury,  that  there  was  suffi- 
cient evidence  upon  which  to  base  their  ver- 
dict that  the  paper  writing  propounded  as 
the  will  of  Mrs.  Cecilia  A.  Rankin  was  not 
In  fact  her-  last  will  and  testament  and  that 
the  judgment  must  be  and  Is  affirmed. 

BUR0E8S,  P.  J.,  and  FOX,  J.,  eoDCor. 
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STATE  T.  CUMMING8. 
(Bnprant  Ooart  of  Miaaonrl,  Division  No.  2. 
June  6,  1906.) 

1.  Cbiwital  Law  —  CoNTiiruAnoi  —  Biq- 

VIBITES  or  APPUOATIon. 

An  application  for  a  cootinuance  In  m 
criminal  case  must  show  the  materiality  of  the 
evidence  of  tbe  absent  witnesses,  and  uie  exer- 
cise of  due  diligence.  It  must  substantially 
state  tbe  facts  expected  to  be  proved,  that  the 
applicant  believes  tbe  facts  to  be  true,  and 
should  ^ve  the  names  of  the  witnesses  and  their 
residence.  If  known.  It  should  indicate  the 
probability  of  procuring  the  attendance  of  the 
witnesses,  state  the  applicant's  inability  to 
prove  the  facts  any  other  wav,  and  allege  that 
the  witnesses  are  not  absent  by  the  oonnivance 
of  the  applicant. 

[Ed.  Note. — For  cases  in  point,  see  voL  14, 
Cent.  Dig.  CrimimU  Law.  H  185S-1359.] 

2.  Sahe— SuFFiGiEncT  or  Showing. 

On  an  application  for  a  continuance  tn 
a  criminal  case,  it  appeared  that  the  witnesses 
sought  by  defendant  were  residents  of  the 
city  where  tbe  trial  was  taking  place,  but 
whether  their  residence  was  temporary  or  oth- 
erwise did  not  appear.  The  case  was  set  for 
hearing  on  July  Tth,  and  process  was  not  pro- 
cured until  July  1st  There  was  no  statement 
in  the  application  explaining  tbe  delay,  nor  did 
it  appear  when  knowledge  came  to  aefendant 
that  the  witnesses  wonld  testify  to  the  facts 
alleged.  The  residence  of  one  of  witnesses,  or 
where  he  could  be  probably  found,  was  not 
stated;  nor  did  the  probability  of  securing  the 
testimony  of  the  absent  witnesses,  or  in  what 
time  said  testimony  coald  be  procured,  appear. 
Held,  that  there  was  no  abuse  of  dlscredaa  in 
denying  tb^  continuance. 

[Ed.  Note. — For  cases  In  point,  see  voL  14, 
Cent  Dig.  Criminal  Law,  H  1353-1359.] 

8.  Sake— DiscRETion  or  Tbial  ConsT. 

The  granting  of  a  continuance  in  a  crim- 
inal case  rests  largely  In  the  dlso^on  of  the 
trial  conrt. 

[Bd.  Note.^ — ^For  eases  In  pt^nt.  see  vol.  14, 
Cbnt  Dig.  Criminal  Law,  H  XU1t1814,  1822.) 

4.  WiTNSssBS  —  OonriDENTiAi.  CounTNiaA- 

TI0N8. 

On  a  prosecution  for  the  murder  of  de- 
fmdant's  husband,  there  was  no  error  In  ad- 
mitting testimony  of  an  attorney  as  to  a  con- 
versation occurring  between  the  husband  and 
wife  in  his  office ;  he  at  the  time  acting  as  at- 
torney for  the  husband  on  a  charge  of  larceny. 

[Ed.  Note. — For  cases  In  point,  see  vdL  SO, 
Gent  Dig.  Witnesses,  K  74&^61.] 

5.  Hohicidb—Matsbiaijtt  or  Evidence. 

On  a  prosecution  for  the  murder  of  de- 
fendant's husband,  testimony  of  a  police  offi- 
cer as  to  the  business  in  which  deceased  was 
enraged  at  the  time  witness  first  knew  him, 
and  the  character  and  nature  of  tbe  business, 
though  immaterial,  was  not  reversible  error. 

[Ed.  Note. — For  cases  in  point,  see  voL  15, 
Cent  Dig.  Criminal  Law.  S  3137.] 

6.  Same— THBEAT9  bt  Defendant. 

On  a  prosecution  for  the  murder  of  de- 
fendant's husband,  ft  was  proper  to  admit  evi- 
dence of  a  conversation  by  a  witness  with  de- 
fendant, a  short  time  before  the  homicide, 
which  indicated  tbe  unpleasant  relations  exist- 
ing between  defendant  and  deceased,  and  in 
which  defendant  had  threatened  to  mnke  de- 
ceaspd  BuEfer  for  certain  things  he  had  done. 

[Ed.  Note.— For  cases  In  point,  see  vot  20, 
Cent.  Dig.  Homicide,  U  293-205.] 

7.  Appeai.  —  REvnw— TEBnuoHT  or  Wix- 

NB88. 

Objection  cannot  be  made  to  the  testimo- 
ny ol  wltnesMB  for  the  first  time  on  appeaL 


8.  Cbiminal  Law  —  Teiai.  —  Axoxnam  or 

COTTNSEI/— OBJSOTZONB. 

Argument  of  counsel  for  tbe  state  lo  s 
criminal  case.  In  reference  to  testimony  whidt 
was  not  objected  to  and  which  was  not  made 
the  subject  of  a  motion  to  strike,  was  not  error. 

[Ed.  Note. — For  cases  in  point,  see  vol  li, 
Cent  Dig.  Criminal  Iaw,  U  1651,  1670.] 

9.  HOKICXDS— BviiMQiaB— DUOUM  SHOWUrO 

SoBNi  or  Gbiicb. 

On  a  prosecution  t<x  murder,  it  wai 
proper  to  admit  in  evidence  a  diagram  of  tbe 
room  where  the  killing  was  done;  the  rocni 
at  the  time  tisa  diagram  was  made,  togethN 
with  its  furnishings,  btink  In  about  tiie  ww 
condition  as  when  the  killing  occurred. 

[Ed.  Note. — For  cases  in  point,  see  vd.  14, 
Gent  Dig.  Criminal  Law,  |  1024.] 

10.  Criminal  Law  —  New  TbiaIt— Amo*- 
TJT8— Time  roB  Fiuko. 

Where  tbe  trial  court  gave  a  reasoaible 
time  In  which  to  prepare  affidavits  for  a  new 
trial,  which  time  was  then  extended  two  weeks, 
the  affidavits  not  being  then  filed,  the  court  wu 
warranted  in  refusing  to  consider  tbem. 

11.  SAHB—GonriNUAncB— Rbvibw. 

In  detomlning  on  appeal  In  a  aiminai 
case  the  pnniriety  at  denying  a  continuance,  af- 
fidavits filed  subsequent  to  the  trial  eanoot  be 
looked  to.  - 

12.  HOMIOIDB— INDICTIIEHT— iNffFBUOriOll. 
Where  an  indictment  only  chained  murder 

in  the  second  degree,  the  court  was  not  colled 
on  to  charge  on  murder  in  the  first  degree. 

[Ed.  Note. — For  cases  in  point,  see  TOL  28, 
Gent  Dig.  Homldde.  S|  639-641.] 

IS.  SaUE— SUFFICIENCT  OP  EvlDKNCB. 

On  a  prosecution  for  morder,  stMbocb 
ctmsidered,  and  held  sufficient  to  warrant  a  em- 
viction  of  that  crime  in  the  second  degrea 
14.  CsiHiNAL  Law— Appeal— Review, 

Tbe  Supreme  Court,  on  appeal  in  s  criiS' 
inal  case,  will  review  only  such  errors  as  were 
timely  and  properly  preserved  bj  the  record- 
Appeal  from  St  Lonla  drcnlt  Obnrt;  Wal- 
ter B.  Douglas,  Judge. 

Minnie  Cummlngs  wag  convicted  of  mar 
der  In  the  second  degree,  and  she  appeals. 
Affirmed. 

This  prosecution  Is  based  xxpoa  an  Indkt- 
meat  filed  In  the  drcnlt  conrt  <tf  the  dty  <tf 
St  Lonla,  Mo.,  on  tiie  21st  dar  vt  May,  1906> 
The  Indictment  charges  this  dtf  endant  lOo- 
nle  CnmmlngSk  with  mordar  In  tbe  second 
degree— that  of  wHlfoIly,  premeditatedly. 
and  with  malice  aforethought  killing  one 
Dennis  Cummlngs,  on  the  181h  day  of  .^>ril* 
1908.  In  said  Gltr<  Upon  amlgnmeut  tbe  de- 
fendant entered  a  idea  of  Jiot  goUty,  and 
was  placed  upon  trial  on  the  9th  day  of  Jnlf, 
1903,  before  a  Jnry  duly  impaneled.  The 
facts  developed  upon  the  trial  on  the  part  vt 
tbe  state  were  substantlallj  as  follows: 

Tbe  Bhoottng  occurred  at  2814  Locsst 
street  In  tbe  city  of  St  Louis,  In  the  bad: 
room  of  the  third  storr*  The  defendant  and 
tbe  deceased  were  husband  and  wite.  Tbey 
were  married  In  July,  1902,  and  llred  to- 
gether, boarding  at  first  one  place  and  then 
another,  nntll  about  four  weeks  i»ior  to  the 
difficulty,  dm-lng  which  time  had  been 
seeing  and  visiting  each  otiier  frequently- 
After  tbe  B^aration  the  decessed  bosrded 
on  Channtng  avenue,  In  said  dty.  About 
three  weeks  before  th*  d^coHy  tbe  deceaa- 
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ed  wu  arrested,  charged  1^  defendant  with 
steaJlDg  her  Jeweir;,  and  placed  In  Jail,  and 
remained  tbere  aboat  a  week.  During  his 
confinement  an  office  visited  his  room,  har- 
ing  a  written  order  from  the  deceased  to 
search  It  The  defendant  appeared,  shortly 
after  his  arrest,  at  his  boarding  house,  and 
inqnlreld  for  her  husband.  The  door  to  bis 
room  being  locked,  the  landlady  thought  be 
had  left,  and  so  informed  the  defendant 
Defendant  appeared  one  evening,  and  was 
very  angry  with  the  landlady  for  deceiving 
her.  She  again  visited  his  boarding  house 
one  Sunday,  and,  being  refused  admission 
to  the  deceased's  room,  told  the  proprietress 
her  troubles,  and  that  Cummings  had  treat- 
ed her  very  badly  and  stolen  her  Jewelry, 
and  requested  the  landlady  to  try  to  bring 
about  a  reconciliation,  and.  If  necessary, 
send  for  her,  but  to  try  to  get  him  to  visit 
her  at  her  place.  The  deceased  at  that  time 
was  out  of  jail,  and  she  promised  the  defend- 
ant that  she  would  deliver  her  message  to 
the  deceased,  which  she  did  the  next  morn- 
ing. On  one  of  the  visits  of  the  defendant 
to  the  room  of  her  husband,  she  borrowed 
scissors  and  opened  his  trunk,  looking  for 
her  Jewelry,  and  while  In  the  room,  seeing 
some  lady's  wearing  apparel,  hair  pins,  etc., 
she  said  that  another  woman  had  been  In  bis 
room.  The  landlady  Informed  her  that  she 
had  formerly  occupied  the  room,  and  that 
the  hair  pins  were  her  property.  On  Friday 
week  before  the  homicide,  the  defendant  se- 
cured a  room  at  2814  Locust  street  During 
that  week  the  defendant  told  the  landlady 
that  her  husband  was  going  with  another 
woman,  saying  that  she  had  seen  him  with 
another  woman,  and  referring  to  him  as 
"Cummings,"  or  "the  Irishman."  On  Sun- 
day night  before  the  homicide  she  left  her 
Toom,  saying  that  she  was  going  to  the  de- 
ceased's boarding  house  and  wait  until  he 
came  in,  if  It  was  5  o'clock  In  the  morn- 
ing. She  visited  the  deceased  at  his  room 
one  night,  arriving  there  between  2  and  S 
o'clock  in  the  morning,  and  the  next  mora- 
ine had  breakfast  with  him.  The  deceased 
and  defendant  had  a  conversation  at  the 
break&st  table  In  which  a  woman's  name 
was  mentioned.  The  defendant  spoke  very 
kindly  of  her,  and  then  asked  tbe  deceased 
why  he  did  not  come  and  stay  at  home  with 
her,  and  do  what  yf&i  right,  to  which  he 
replied:  "I  am  not  going  there.  Tou  want 
to  get  the  drop  on  me.  Ton  want  to  kill 
me.  Yoa  want  to  take  advantage  of  me." 
Hm  def^dant  said:  "No  such  thing,"  that 
she  wanted  him  to  behave,  and  that  she  did 
not  want  to  harm  him  at  all.  The  deceased 
was  drinking,  and  Insisted  that  she  wanted 
to  kill  him.  He  mentioned  her  former  hus- 
band, and  said,  "You  want  to  get  the  drop 
on  me^  Uke  you  did  Harris,"- and  finally  be 
said  he  would  not  go  home  with  her,  and 
never  wonld  go;  that  he  did  not  Intend  to  go 
back;  tbAt  he  waa  afraid  to  In  a  few  days, 
and  on  the  day  of  tbe  killing,  the  deceased 


removed  his  trunk  from  his  boarding  house 
at  the  request  of  the  landlady,  who  said  she 
did  not  want  to  be  bothered  with  their  tron- 
bles.  The  defendant  appeared  on  Channing 
avenue  at  the  boarding  house  of  the  deceas- 
ed about  2  o'clock  In  the  afternoon,  and 
about  a  half  hoar  after  the  deceased  had 
removed  his  trunk  and  was  seen  talking  to 
some  one  in  front  of  the  house.  The  deceas- 
ed removed  his  trunk  to  bis  wife's  room  on 
Locust  sti-eet,  reaching  there  about  6  o'clock 
that  afternoon.  Tbe  defendant  was  seen 
about  half  past  4  that  afternoon  at  her 
boarding  house,  and  asked  the  landlady  if 
her  husband  had  been  there,  and  then  went 
up  stairs,  returning  shortly,  telling  the  land- 
lady that  he  had  been  there  and  left  a  note. 
She  handed  the  note  to  the  lady  and  asked 
her  to  read  It  The  note  read:  "I  will  see 
you  later."  The  defendant  was  seen  again 
about  6  o'clock  that  afternoon.  She  went 
Into  the  kitchen,  closed  tbe  doors  between 
the  ball  and  dining  room,  and  told  the  land- 
lady that  she  had  killed  her  husband.  Sbe 
stated  that  when  she  went  upstairs  he  drew 
a  knife  on  her^  and  she  shot  him.  The  lady 
remarked  that  perhaps  he  was  not  dead,  to 
which  she  replied:  "Yes,  he  Is  dead;  come 
upstairs  and  see  him."  The  lady  then  asked 
her  why  she  did  it  In  her  house,  and  she  re- 
plied: "It  was  my  life  or  his,  and  I  had  to 
do  it  I  found  a  pawn  ticket  on  blm  for  my 
Jewelry,  pawned  for  ?90" — and,  calling  tiie 
lady  by  ber  name,  said:  "Mrs.  Duff,  you 
are  a  woman  like  myself;  stand  by  me." 
The  defendant  further  stated  that  there  was 
a  blood  stain  on  the  carpet,  but  that  It  would 
wash  out  and  added:  "It  came  oat  of  my 
carpet  on  Evans  avenue." 

Dr.  Rule  testified  that  he  was  called  to 
the  scene  of  the  shooting,  and  arrived  there 
about  6  o'clock;  that  he  found  the  deceased 
lying  on  bis  back  with  his  head  on  a  rug; 
that  his  feet  were  to  the  south  window,  with 
one  limb  entirely  extraded  and  the  other 
slightly  contracted;  that  he  found  blood  In 
the  southeast  corner  of  tbe  room,  about  four 
or  five  feet  from  where  the  deceased  was 
lying;  also  blood  on  the  curtain,  on  the 
window,  and  on  tbe  mg  on  which  bis  head 
was  lying;  on  the  floor  near  the  window 
he  found  a  bullet;  that  tbere  was  an  in- 
denture in  the  wall,  showing  where  the  bul- 
let struck;  tiiat  the  deceased  had  on  his 
overcoat  which  was  thrown  back,  but  that 
it  was  about  straightened  out  under  him; 
that  from  his  examination  of  the  body  the 
deceased  had  been  dead  a  half  hour  or  lon- 
ger when  he  arrived;  that  the  blood  bad  chan- 
ged In  color,  and  had  congealed  about  the 
wound;  that  the  defendant  stated  to  him 
that  she  was  expecting  trouble,  and  had 
bought  a  revolver;  that  he  then  left  the 
house  to  notify  the  police,  and  when  they 
arrived  he  returned  to  tbe  house  and  found 
a  knife  in  the  deceased's  right  hand,  under 
his  body,  with  the  large  blade  opened.  The 
testhnony  further  abowa  that  ahont  3  o'clock 
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on  the  afternoon  of  the  homicide  the  defood- 
ant  TlBlted  the  barber  shop  of  W.  T.  Camb- 
ron,  on  Lefllngw^l  avenue,  and  asked  to  bor- 
row a  rerolrer,  saying  that  she  had  been 
robbed  about  two  weeks  before.  The  wit- 
ness told  her  that  he  did.  not  have  one,  and 
she  then  asked  If  he  knew  where  she  could 
find  one.  About  4  o'clock  that  afternoon  the 
defendant  visited  Dunn's  Lodn  Company  and 
borrowed  a  38-caUber  revolTer,  for  which 
she  paid  $7,  agreeing  to  return  It  In  a  week 
or  ten  days,  on  the  returning  of  which  she 
was  to  be  refunded  a  certain  sum. 

Dr.  Hoebdoffer  testified  that  he  was  con- 
nected with  the  coroner's  office,  and  that  on 
the  afternoon  of  the  shooting  he  performed 
a  postmortem  examiuatlmi  on  the  body  of 
the  deceased,  and  found  two  gunshot  wounds, 
one  on  the  right  side  and  the  other  on  the 
left  Bide  of  the  face,  }nst  over  the  right  tem- 
ple and  the  left  temple ;  that  the  one  on  the 
left  side  was  a  scalp  wound,  and  showed 
mariu  of  powder  bum;  that  the  r^ht  eye 
jwaa.  discolored;  that  the  wound  over  the 
right  temple  caused  practically  Immediate 
death,  as  It  penetrated  the  brain;  that  the 
muscular  system  relaxed;  and  that  the  de- 
ceased must  have  fallen  In  a  heap  when  he 
was  shot 

Frank  Nally  testified  that  be  was  a  police 
officer,  and  that  he  visited  the  scene  of  the 
shooting,  arriving  there  about  6 :80 ;  that  he 
found  the  deceased's  body  on  the  floor ;  that 
he  searched  his  pockets,  and  among  other 
things  found  a  knife  in  one  pocket  in  a  case. 
Assistant  Chief  of  Detectives  Kelley-testifled 
that  on  the  evening  of  the  homicide  the  de- 
fendant came  Into  his  office  with  an  officer, 
and  that  he  remarked,  "Well,  what  Is  the 
trouble?^  to  which  she  relied.  "Well,  me 
and  my  husband  had  trouble,  and  I  shot 
blm."  She  said  he  came  there  drunk  and 
started  to  abuse  her,  and  he  picked  up  a  pair 
of  scissors  and  threw  them  to  Ae  comer  of 
the  room,  and  then  partly  turned  around, 
and  put  his  hand  in  his  pocket,  and  she  sup- 
poaeA  he  was  golii^  to  get  bis  knife,  and  that 
she  was  standing  near  the  foot  of  the  bed. 
and  reached  down  and  took  up  the  revolver 
and  shot  him,  and  that  he  fell  with  the  knife 
open  In  his  hand. 

Charles  Krone  testified:  That  he  was  an 
attorney  at  law,  that  the  defendant  and  the 
deceased  came  Into  his  office,  that  be  was 
then  representing  the  deceased  on  a  charge 
of  stealing  his  wife's  jewelry,  and  that  he 
was  not  at  any  time  employed  as  an  attorney 
for  the  defendant  That  the  defendant  and 
deceased  had  a  conversation  In  his  office, 
after  the  dismissal  of  the  charge  against  the 
deceased.  That  the  defendant  asked  the  de- 
ceased what  he  had  been  doing  In  the  chiefs 
office,  to  which  her  husband  made  no  reply. 
The  defendant  then  called  her  husband  a 
dirty,  low-down  scoundrel,  and  said  he  ran 
after  lewd  women.  She  said,  "You  Insulted 
my  dear  aunt,"  to  which  the  deceased  re- 
plied: "Your  dear  aunt  nothing;  not  sow 


She  was  a  prostitute.  A  partr  In  Jail  told 
me,  and  he  knew  her."  The  deceased  a^d 
the  defoidant  was  no  bettM>,  and  ahe  called 
him  a  Uar,  and  a  damn  liar,  repeatedly. 
That  the  defendant  then  rma^ed:  *^ 
think  that  you  would  take  the  Jewelry  that 
my  former  dear  husband  gave  me.  an  honor- 
able man;  to  think  that  yoo.  dirty,  low-down 
scoundrel,  would  steal  my  Jewelry.**  The 
witness  then  turned  to  the  defendant  and 
'said:  "Yon  are  alluding  to  your  fbrmer 
husband,  or  to  some  other  husband  yon  may 
have  had,"  to  which  the  defendant  rolled, 
"I  win  give  you  to  understand  that  I  have 
had  only  one  husband  before  Mr.  CanuntogB." 
That  the  deceased  called  his  wife  a  bigamist 
and  a  Uar,  and  the  defendant  called  Iiim  a 
damn  liar.  The  witness  then  said,  "^ell, 
yon  are  alluding  to  Mr.  Harris,  the  man 
found  dead  In  his  bed  with  a  bullet  tiirough 
his  head,"  to  which  she  replied  in  the  afSnn- 
atlve.  That  the  deceased  then  remarked. 
"You  killed  him,  and  yon  know  yon  did,  and 
you  confessed  to  me  you  killed  him.**  The 
defendant  thea  called  him  a  liar,  and  said: 
"You  are  my  husband.  You  think  yon  are  a 
smart  young  fellow,  you  dirty,  low-down 
scoundrel.   I  will  teadi  yon  a  lesson." 

Archie  T.  Edmonston  tostlfled:  That  he 
was  a  reporter  for  the  St  Louis  Star,  lo- 
cated at  the  Four  Courts.  That  he  saw  the 
defendant  the  day  titta  ahe  caused  the  ar- 
rest of  her  husband  for  stealing  her  Jewelry. 
That  she  came  to  the  press  room  that  min- 
ing, and  asked  for  a  Star  reporter,  and  ask- 
ed the  witness  if  he  had  wrlttsi  the  artlde 
that  appeared  in  the  Star.  He  told  her  that 
be  had,  and  she  demanded  to  know  where  he 
got  it  The  witness  told  her  that  he  had 
gotten  it  from  her  husband,  but  that  be 
could  not  publish  all  that  the  deceased  had 
told  him.  That  he  told  her  that  tlie  de- 
ceased had  told  him  that  she  had  confessed 
to  him  that  she  had  killed  her  first  husband. 
Harris — ^had  shot  him.  That  the  defendant 
said:  "It  is  not  tme.  He  shot  himself." 
That  the  defendant  then  said  she  would 
make  blm  suffer  for  what  he  had  said,  and 
for  what  had  be^  published.  The  witness 
then  told  the  defendant  that  he  would  pub- 
lish her  side  of  the  story.  On  the  day  the 
case  against  Cummlngs,  charged  with  steal- 
ing bis  wife's  Jewelry,  was  set  for  trial,  be 
saw  her  In  the  sheriff's  office  with  Com- 
mlngs ;  that  they  were  having  words,  but  he 
did  not  understand  what  was  said;  that 
they  were  both  angry.  The  witness  testified 
that  he  saw  the  defendant  in  the  office  of  the 
chief  detective  the  night  of  the  shooting,  and 
heard  a  conversation  between  the  defendant 
and  the  assistant  chief  detective ;  that  she 
stated  she  came  In  that  night  and  fonnd 
Cummlngs  In  her  room;  that  be  had  ben 
drunk ;  that  he  started  to  talk  to  her,  picked 
up  a  palf  of  'scissors  lying  on  the  dresser, 
half  way  opened  th^n,  and  then  Uirew  tb^ 
to  one  aide;  then  turned  half  way  around 
and  made  a  mora  towards  bla  podcet;  aa  If 
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to  draw  bis  knife  which  she  knew  be  had; 
that  she  rushed  to  the  foot  of  the  bed,  where 
Bbe  said  she  had  a  revolrer,  grabbed  it  up, 
and  shot  him ;  that  she  said  the  ball  must 
have  8tnid£  him  in  the  side  of  the  head,  as 
he  was  scarcely  half  way  turned.  She  said 
she  knew  he  had  a  knife,  and  knew  he  had 
no  reTOlver,  because  he  had  pawned  his  re- 
Tolver  KTeral  days  before  that,  and  that  she 
knew  he  had  no  money  to  redeem  it,  because 
Bhe  had  loaned  him  her  meat  ticket  the 
morning  or  night  before ;  that  she  had  to 
kill  him;  that  it  was  a  qnestlon  of  which 
Bhoold  die ;  that  she  was  afraid  he  was  go- 
ing to  attack  her  with  a  knife,  and  therefore 
she  shot  him ;  and  that  she  then  mshed  down* 
stairs,  ran  out  of  the  house,  and  went  to  the 
Four  Ciourts  and  surrendered. 

The  defendant  Introdnced  evidence  show- 
ing that  the  deceased  was  of  a  wild  and  tur- 
bulent disposition  and  in  the  habit  of  be* 
coming  Intoxicated,  and  when  in  that  condi- 
tion was  veiy  quarrelsome.  The  defendant 
testified  in  her  own  behalf  substantially  as 
follows :  "On  the  18th  day  of  April,  1908,  I 
lived  at  2814  Locust  street,  with  Mrs.  Dunn. 
I  lived  In  the  bac^  room  of  the  third  story, 
Tba  deceased  and  I  were  married  on  the  13th 
of  July.  1902.  We  first  lived  at  880  Lucas 
avenue,  and  then  went  to  8400  Lucas  ave- 
nue; stayed  there  about  four  weeks.  One 
night  he  came  home  about  half  past  11  very 
drunk,  and  I  did  not  know  what  was  the 
matter  with  him.  I  got  up  and  asked  him 
what  was  the  matter.  He  knocked  me  down 
and  called  me  names,  and  said  I  did  not  care 
for  blm.  He  pulled  his  trunk  out  In  the 
hall,  and  said  be  would  not  live  with  a  wo- 
man that  did  not  love  him.  I  pulled  the 
trunk  bade  in  the  room.  He  bad  a  revolver 
in  bis  hand.  He  went  down  in  front  and  shot 
ills  revolver;  came  in  again,  and  commenced 
to  swear  and  beat  me.  and  threw  me  on  the 
bed.  I  screamed  for  help.  He  said :  'I  will 
kill  yon.  I  don't  care  who  comes  In.'  He 
left  the  room,  and  returned  and  beat  me 
again,  and  I  b^ed  blm  not  to  kill  me.  He 
said  he  would  kill  me  anyway.  1  paid  the 
board  for  both  of  us ;  paid  the  board  all  the 
time  out  of  my  own  pocket  I  was  working 
at  the  dressmaking  business,  and  made  $10 
a  week.  We  then  moved  to  2904  Morgan 
street  A  lady  came  there  to  see  him  one 
night  We  did  not  stay  there  very  long,  be- 
cause the  landlady  told  me  that  she  could  not 
have  us  arotmd  the  house.  We  then  moved 
to  2934  Lucas  avenue.  I  was  out  for  a  week. 
When  I  came  bade  be  accused  me  of  being 
out  with  men.  Be  knocked  me  down  on  the 
floor  near  tlie  table,  pulled  a  revolver  from 
his  pocket  and  was  going  to  smash  me  with 
it  I  got  scared,  heard  some  one  In  the  ball, 
and  pushed  bis  revolver  under  the  wardrob& 
He  then  stru<A  me  and  called  me  names. 
Another  time  be  came  home  drunk,  broke  the 
door  open,  and  struck  -m&  I  ran  dowo- 
fitalra,  and  asked  Mrs.  Harris  If  I  could  not 
stay  with  lier  all  night;  tiiat  I  wu  afraid 


he  would  kill  me.  I  stayed  that  night  wlth^ 
Mrs.  Harris  In  the  back  parlor,  and  be  kept 
going  up  and  down  stairs  every  five  minutes, 
saying :  'If  I  could  get  her,  I  would  kill  her, 
tile  God  damn  bitch.  She  will  not  run  away 
from  me.*  Then  I  went  upstairs  In  the  room 
the  next  morning,  and  he  was  there  and 
commenced  quarreling  with  me — accused  me 
of  being  out  all  night  I  bad  not  been  out 
that  night  nor  the  night  before.  After  that 
I  was  working  at  Nugenfs,  and  be  came 
down  tbere,  right  In  at  the  door  at  the 
Washington  avenue  entrance,  and  came  up 
to  me,  and  says:  'I  have  got  to  have  some 
money.  I  will  have  money,  or  tbere  will  be 
trouble.  Tou  know  what  Callaway  did  to 
his  wife  across  the  street  here.  If  you  don't 
get  me  some  mon^,  I  will  do  the  some 
thing.'  And  so  I  gave  him  $10.  The  next 
trouble  we  had  was  on  Washington  avenue. 
He  got  in  my  room  that  night  with  a  skel- 
eton key,  and  took  $29  and  all  of  my  Jewelry 
out  of  my  trunk.  I  was  going  upstairs,  and 
I  met  him  running  down,  and  I  went  up- 
stairs and  wondered  how  he  got  into  the 
house  and  asked  the  landlady.  I  followed 
him  to  Washington  and  Garrison,  screaming 
at  the  top  of  my  voice,  and  caught  up  with 
him.  I  told  him  to  give  back  my  jnon^. 
He  said  he  would  not  do  it  I  went  bade 
home.  I  went  down  the  next  morning  to  the 
Insane  asylum  to  see  him ;  had  a  talk  with 
him ;  said  he  bad  my  Jewelry  and  money, 
but  would  not  give  It  to  me.  I  then  went 
back  near  the  asylum,  and  saw  Mrs.  Leiss- 
meister,  and  asked  her  if  I  could  get  board 
there  I  did  not  get  board  at  first,  but  went 
back  the  second  time,  and  she  took  me  In; 
got  a  room  and  board.  My  husband  lived 
there  with  me.  I  went  there  Saturday,  and 
he  came  on  the  following  Monday.  I  got  the 
Jewelry  back  in  three  weeks,  but  never  got 
any  money  b&c^.  I  had  trouble  with  blm  at 
that  place.  One  night  he  came  home  very 
drunk,  and  commenced  to  quarrel,  and  point- 
ed his  revolver  at  me;  said  be  would  kill 
me.  I  ran  up  to  the  third  story,  and  the 
landlord  got  up  and  -  told  him  be  must  put 
away  that  revolver.  He  then  went  back  to 
2914  Locust  street  I  did  not  see  him  until 
the  following  Monday.  He  stole  my  Jewelry 
again  and  $30  In  money.  I  wrote  him  on 
the  11th  of  April.  I  did  not  write  him  a  let- 
ter on  Saturday,  April  18th.  Friday,  April 
17th,  we  got  up  late  and  bad  breakfast  at  8100 
Olive  street  I  paid  for  the  breakfast  t 
walked  to  Thirty-Fourth  and  Cbanning  and 
got  his  laundry ;  paid  $1.50  for  It  I  brought 
it  back  to  his  room  on  Gbannlng  avenue. 
Saw  my  husband  that  night  again.  Ha 
came  home  to  my  room.  We  stayed  together 
that  night  The  next  morning  we  got  up. 
and  I  gave  him  my  meal  ticket  and  he  got 
Ms  breakfast  at  the  boarding  house.  He 
came  back  and  says,  'I  have  got  to  have 
some  money,'  and  I  told  him  I  did  not  have 
any.  He  says,  *I  will  be  back  this  afta> 
no(m,  and  yon  have  got  to  have  the  money, 
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or  something  will  be  dtme,'  I  went  to  bis 
^oom  In  the  afternoon  to  look  for  him  to  help 
htm  pack  hla  trunk  as  he  reqneeted,  bat  he 
waa  not  tlim.  I  went  tboi  and  aecored  a 
revolver,  as  I  knew  tbere  wonld  be  trouble. 
Uy  lUe  was  In  Outgex,  and  I  wanted  some- 
tblng  to  protect  mTBelf.  He  had  alwar^  car- 
ried a  rerolver,  and  told  me  this  revolver 
bad  a  rec(»rd  of  two  marks,  and  the  third 
mark  will  be  yonr  mark.  His  revoiver  waa 
then  In  the  pawnshop.  After  X  got  the  re* 
volvec  I  came  back  home.  I  went  upstolra, 
and  was  not  upatalra  pore  than  a  few  min- 
utes when  Gummlnga  came  In.  He  came  la 
cnndng  and  calling  me  all  kinds  of  names. 
I  asked  him  for  my  keys.  He  took  a  bunch 
of  keys  oat  of  his  pocket,  and  threw  them 
on  tbe  bed,  and  said,  'Here  Is  your  God  damn 
keys.'  He  went  around  the  room  corslng, 
and  to  the  comer  right  in  front  of  the  dress- 
er, pitted  up  a  pair  of  bcIsbois  on  the  stand, 
and  he  had  tbe  scissors  like  this,  and  was 
trying  to  get  them  open,  and  slang  them 
OTtx  In  tbe  corner.  I  was  standing  at  tbe 
foot  of  the  bed,  and  the  revolver  was  there 
on  tbe  bed.  He  said,  'You  are  a  God  damn 
bitch,  and  I  am  gobig  to  finish  yon  right 
now/  and  he  put  his  bond  In  bis  pw&et  and 
got  hla  knife  open,  and  1  grabbed  tbe  rs- 
rotva  and  shot  bioL  I  saw  tbe  kidfe  In  bis 
hand.  He  said,  Ton  God  damn  bitch,  I  am 
going  to  kill  yoa  right  now.'  I  was  standing 
at  the  foot  of  the  bed,  and  be  tamed  around 
and  palled  that  opm  knife  from  bis  pockety 
and  I  grabbed  tbe  revolver  and  shot  him. 
He  was  very  close  to  me.  I  bel<^  tbe  re- 
volver right  np  sgalnst  bis  face.  .  I  was  al- 
most paralysed  for  a  few  minutes,  and  when 
I  recovered  I  walked  downstairs  and  called 
Mrs.  Dull^  and  teld  her  what  happened.  I 
said:  'Mrs.  DulT,  I  shot  my  hnsband.  It 
was  my  life  or  blSk  and  X  bad  to.  I  swear  I 
bad  to  save  my  own  life.*  Mrs.  Doff  sent  for 
tbe  doctOT  right  away,  and  I  walked  ap- 
stalrs  to  the  second  flow,  and  waited  for  the 
doctor  to  come^  and  I  says:  'Here  is  the 
msn.  Here  la  the  revolver.  Here  is  the 
sdssws.'  And  I  asked  him  what  I  should 
da  Ba  aays:  'Will  tell  yoa  what  to  60. 
Go  downstairs  and  give  yourself  up.*  And 
I  came  right  down  to  the  Four  Courts  and 
gave  myself  iq>.  I  stopped  at  my  boarding 
house  and  got  a  cop  of  tea.  When  I  left  the 
boarding  house  I  walked  to  Twraty-Eighth 
and  Olive,  and  took  a  street  car  right  to 
Olive  street  and  Blgbterath,  and  transferred 
to  Eighteenth,  and  came  here  to  the  Four 
Courts,  and  I  walked  to  the  Four  Ck}urta.  I 
walked  In  there,  and  went  up  to  the  railing, 
and  asked  for  the  sergeant  or  captain.  I 
told  him  ray  name  was  Mrs.  Cummlngs,  and 
that  I  had  shot  my  husband  in  self-defense. 
He  took  down  my  name,  and  called  Mr.  Har- 
rington, who  was  standing  near  tbe  railing, 
and  he  took  me  upstairs  to  the  matron  on 
tbe  third  story." 

At  the  close  of  the  evidence  the  court  folly 
and  fairly  instmcted  tbe  Jury  nptm  murder 


of  tbe  second  degree,  self-defense,  and  rea- 
sonable doubt,  and  the  cause  was  submitted 
to  tbe  Jury ;  and  they  returned  a  rodlct  of 
guilty,  ass^NBing  defendant's  panldini«it  at 
XO  years'  imprisonment  in  tbe  poiitentlary. 
F^om  a  judgment  rendered  in  aooordasce 
with  Ods  verdict,  defendant  in  doe  time  and 
fwm  appealed,  and  the  record  Is  now  before 
us  tot  consideration. 

John  L  Martin,  G.  B.  L.  Thomas,  and 
James  H.  haj,  for  ai^ellant  SI.  O.  Crow, 
Atty.  Gen..  Sam  B.  Jeffries,  H.  S.  Hadley, 
Atty.  Oen.,  and        Kennlsb,  tor  tbe  Stete. 

FOX,  J.  (after  stating  the  facts).  Nomer 
ous  oTors  are  assigned  and  urged  by  connsel 
for  appelant  aa  reascMu  for  the  reversal  of 
the  Judgment  in  flils  cause.  We  wUl  treat 
tbe  assignment  of,  errors  In  the  order  aa 
stated  In  the  brief,  and  give  than  such  con- 
rideratlon  as  their  Importance  merit  and  de- 
mand. 

Appellant  eomplalna  at  tbe  actum  of  the 
court  In  its  denial  of  her  application  for  a 
continuance.  Tbs  cmulderatloa  of  tbe  ac- 
tion of  the  trial  court  upon  the  appIl<»tton  for 
continuance  leads  us  to  the  inquiry  as  to 
what  are  tbe  easentiU  requisite  of  sod  ap- 
plication In  a  criminal  case.  In  order  to 
conform  to  the  requirements  of  tbe  statute 
upon  this  subject.  It  is  necessary  that  tbe 
application  should  show  the  matraiall^  of 
tbe  evldau»  of  the  absent  witness,  and  Ibst 
due  dlUgratce  has  been  used  to  procure  ibe 
attfflidance  of  such  witness.  It  should  sub- 
stantially state  the  facts  that  tbe  api^lcant 
expects  to  prove  by  sudi  absent  witness,  and 
that  the  applicant  belleres  sucb  facte  to  be 
true.  It  ^uld  give  tbe  names  of  ttie  wit- 
nesses, and,  If  known,  where  they  reside  or 
may  be  found.  It  should  Indicate  In  some 
way  the  probability  of  procuring  the  attend- 
ance of  such  absent  wltnesa,  or  bis  deposl- 
tiw,  In  Ibe  event  of  tbe  granting  <tf  tbe  eon- 
tlnuanra.  It  should  state  that  the  api^- 
cant  Is  unable  to  prore  tbe  facte  that  are 
alleged  can  be  proven  by  the  absent  witness 
by  any  other  witness  whose  testimony  can 
be  aa  readily  procured.  Finally,  It  should 
tteto  that  the  witness  Is  not  absent  by  the 
consent,  connivance,  ae  procurement  of  tbe 
applicant,  and  that  the  application  U  not 
made  for  rexatlon  or  delaiy.  but  to  obtain 
substential  justice;  The  sufficiency  of  this 
application  must  be  measured  by  tbe  essen- 
tial, necessary  requisites  above  indicated. 

A  defendant  being  confronted  wltb  a  seri- 
ous criminal  charge,  must  exorcise  reason' 
able  diligence  In  preparation  for  trial,  and 
ordinarily,  where  he  or  she  in  good  faith  is 
preparing  for  trial,  and  in  fact  wante  the 
case  tried  on  tbe  day  it  la  set  for  trial,  the 
application  for  process  for  witnesses  who 
are  material  to  the  defendant  is  made  with- 
in a  reasonable  time  before  the  case  Is  set 
down  for  hearing,  and  Is  not  delayed  to  a 
very  few  days  before  mmih  bearing.  AppU- 
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cati<ai  fear  process  for  wltaesses  must  be 
timely,  and.  If  otherwise,  upon  request  for  a 
cootliiiiance  on  the  ground  ot  the  absence 
of  such  witnesses,  the  trial  court  wUl  expect 
and  has  the  right  to  require  a  showing  of 
BObstantlal  and  valid  reasons  for  such  fail- 
ure and  delay  In  making  application  for  the 
process.  As  applicable  to  the  diligence  dis- 
closed in  the  application  for  continuance  now 
under  consideration,  we  find  the  witnesses 
Boogbt  by  the  defendant  to  be  residents  of 
tbe  city  of  St  Lonls.  Whether  their  resi- 
dence was  only  temporary  or  permanent  Is 
not  disclosed  In  the  eppMcation.  The  case 
was  set  for  hearing  on  the  7th  of  July.  Pro- 
cess was  not  procured  until  the  Ist  of  July. 
There  Is  no  statement  in  the  application  as- 
sigoing  any  reasons  wby  the  securing  of 
process  for  these  witnesses  was  delayed  un- 
til flTe  or  six  days  before  the  case  was  to 
be  called  for  trial.  It  Is  nowhere  made  to 
appear  by  the  application  when  knowledge 
came  to  the  defendant  that  the  absent  wit- 
nesses would  testify  to  the  facts  alleged,  to 
the  end  that  the  court  might  take  that  fact 
Into  consideration  in  the  exercise  of  Its  dis- 
cretion in  granting  a  conOnuanee.  If  ibe 
defendant  knew  that  these  witnesses  would 
testi^  to  the  facts  indicated,  and  they  were 
located  In  St  Louis,  we  6ee  no  good  reason 
tor  waiting  to  procure  process  for  them  until 
a  few  days  before  the  case  is  set  for  trial, 
and  thereby  take  the  risk  of  their  being  ab- 
sent from  the  city.  Added  to  this  It  will  also 
be  noticed  that  the  residence  of  witness  Mil- 
ler, or  where  he  could  probably  be  found,  f» 
not  stated,  and  the  application  makes  no  In- 
dication as  to  the  probability  of  securing  the 
testimony  of  the  absent  witnesses,  or  In  what 
time  such  testimony  could  be  procured.  In  the 
erent  of  granting  her  request  for  a  continu- 
ance. The  application  failed  in  Important 
particulars  to  conform  to  the  requirements 
of  the  statnte.  Granting  continuances  must 
rest  largely  la  the  discretion  of  the  trial 
courts,  who  are  In  a  much  better  position 
to  Judge  of  their  merits  than  this  conrt  can 
possibly  be.  Hence  the  wellrsettled  rule, 
uniformly  adhered  to  by  this  court,  that  un- 
less It  Is  clearly  obrlons  that  this  discretion 
has  been  abused,  this  court  will  not  disturb 
the  action  of  the  trial  court  upon  soch  ap- 
plications. State  T.  Banks,  118  Mo.  117,  23 
S.  W.  1079;  State  T.  Hiney,  1ST  Mo.  102,  88 
S.  W.  718. 

Numerous  complaints  are  urged  upon  the 
action  of  the  trial  court  In  the  admission  of 
testimony  at  the  trial.  It  Is  insisted  Ibat  the 
court  erred  in  the  admission  of  the  testi- 
mony of  witness  Charles  F.  Krone,  for  the 
reason.  It  is  argued,  that  bis  testimony  dis- 
closed confidential  communications  between 
nttomey  and  client  An  examination  of  the 
record  Ijefore  us  discloses  that  no  such  rela- 
tion existed  between  the  witness  and  defend- 
ant Krone  was  the  attorney  for  her  hus- 
band npoD  a  charge  of  larceny,  In  which  case 
the  defendant  was  tbe  proaecnUng  witness, 


and  the  convereatlona  testified  to  by  the  at- 
torney as  occurring  In  his  oflQce  were  lnj  no 
means  confidential.  In  fact,  he  In  no  way 
was  the  representative  of  defendant  In  a 
professional  capacity.  We  have  carefully 
considered  the  examination  of  this  witness, 
and  the  testimony  detailed  by  him,  and  find 
no  error  In  the  admission  of  his  testimony. 

There  were  some  objections  urged  to  the 
testimony  of  Dr.  Runge,  who  was  connected 
with  the  asylum  In  which  deceased  had  been 
employed.  The  only  objections  disclosed  by 
the  record  to  Dr.  Range's  testimony  were  di- 
rected to  his  statements  that  "he  bad  beard 
of  the  defendant  and  that  he  had  requested 
the  deceased  to  resign  his  position  at  the 
asylum."  While  it  may  be  said  that  these 
statements  by  the  doctor  bad  little  or  noth- 
ing to  do  with  the  case,  we  are  unable  to  see 
how  they  could  have  possibly  operated  to  the 
prejudice  of  the  defendant  In  the  trial  of 
this  cause.  There  being  no  oth^  objections 
to  the  doctor's  testimony,  this  error  com- 
plained of  must  be  ruled  adversely  to  the 
appellant 

Again,  It  Is  insisted  that  the  trial  court 
committed  error  In  the  admission  of  certain 
testimony  by  witness  E.  D.  Lingo,  who  was 
a  police  officer.  We  have  patiently  and  care- 
fnlly  examined  the  record  upon  this  assign- 
ment of  error,  and  can  only  find  two  or  three 
objections  urged  to  the  testimony  of  this 
witness,  and  they  were  without  merit  First, 
objection  was  simply  as  to  a  preliminary  in- 
quiry as  to  the  business  In  which  deceased 
was  engaged  at  the  time  the  witness  first 
knew  him,  and  the  character  and  nature  of 
the  stand  or  place  of  business.  It  may  be 
conceded  that  this  was  immaterial;  but  it 
must  be  remembered  that  under  the  well- 
settled  law  of  this  state  It  Is  not  every  Im- 
material and  Irrelevant  matter  which  may 
happen  to  be  Injected  Into  a  case  during  the 
progress  of  a  long  and  tedious  trial  that  will 
constitute  reversible  error.  It  must  be  at 
least  of  such  a  character  as  would  tend  to 
endanger  a  fair  and  impartial  trial  before 
this  court  would  be  warranted  In  reversing 
the  Judgment  on  that  ground. 

The  other  objections  were  in  relation  to 
the  examination  of  this  witness  as  to  the 
identity  of  a  letter  addressed  to  the  deceas- 
ed, and  the  objections  were  properly  over- 
rated. The  witness  did  not  undertake  to  re- 
late any  conversation  between  the  deceased 
and  himself  In  respect  to  this  letter;  but  the 
witness  saw  the  letter,  and  how  It  was  ad- 
dressed, and  the  questions  propounded  were 
simply  those  tending  to  obtain  from  the  wit- 
ness his  knowledge  as  to  whether  or  not  the 
letter  shown  to  the  witness  in  court  was 
the  same  letter  he  saw  In  possession  at  the 
deceased  prior  to  bis  being  killed. 

It  is  earnestly  insisted  that  the  testimony 
of  A.  F.  Bdmonston,  who  was  a  reporter  on 
the  St  Louis  Star,  was  Improperly  admitted. 
In  the  statMuent  of  this  case  wp  have  brief- 
ly fetated  the  tMtlmony  of  thla  witneaa. 


Digitized  by  Google 


712 


88  BO  UTU  W JilSTEBN  RBPOBTBB. 


There  to  no  necessity  for  its  repetition  here. 
It  is  sufficient  to  say  that  we  have  read  in 
detail  the  testimony  of  this  witness,  as  dis- 
closed In  the  record,  and  ha.Y6  reached  the 
conclusion  tliat  there  was  no  error  in  Its  ad- 
mission. It  was  simply  the  reception  in 
evidence  of  a  conTersation  by  a  witness  with 
the  defendant,  a  short  time  before  the  homi- 
cide, which  Indicated  the  relations  existing 
between  the  defendant  and  the  deceased, 
and,  in  addition,  declarations  of  the  defend- 
ant in  the  nature  of  a  threat  to  make  the 
deceased  suffer  for  what  had  been  published 
in  the  paper  by  the  reporter,  and  for  what 
he  had  told  the  reporter  In  respect  to  the 
defendant  killing  her  first  husband.  This 
testimony  was  competent,  and  there  was  no 
error  In  admittiDK  it 

Complaint  is  also  made  In  the  brief  of 
counsel  In  respect  to  the  testimony  of  wit- 
ness Tony  Lelsmeister,  notwithstanding  the 
record  discloses  that  not  a  single  objection 
was  made  to  his  testimony.  It  Is  too  late 
now  for  tbe  first  time  In  the  appellate  court 
to  urge  objections  to  testimony  of  witness- 
es offered  upon  the  trial.  We  are  not  exer- 
cising original  Jurisdiction  of  this  cause,  bat 
simply  reviewing  the  action  of  the  trial  court 
upon  errors  assigned  which  hare  been  proper- 
ly preserved  in  the  record  before  us. 

It  is  earnestly  complained  tliat  references 
to  defendant's  former  husband  by  witnesses 
Krone  and  Moi^an  were  Incompetent,  erro- 
neously admitted,  and  prejudicial  to  tbe 
rights  of  the  defendant  An  examination  of 
the  record  again  discloses  that  no  proper  ob* 
Jectlons  OT  exceptions  at  tbe  time  were  pre- 
serred  to  such  alleged  error. 

Again,  It  Is  insisted  that  certain  etate- 
ments  made  by  tbe  drcnlt  attorney  in  his 
closing  remarks  were  Imprc^r,  and  consti- 
tate  OTor.  The  testimony  r^erred  to  by 
tbe  prosecuting  officer  In  bis  closing  address 
wag  given  by  Krone  and  other  wltneeses 
without  any  objection  or  protest  on  the  part 
ct  counsel  for  appellant  during  the  progress 
of  tbe  trial;  nor  was  there  any  sabsequent 
effort  to  have  It  stricken  out  Hence  we  feel 
a  reference  to  any  part  of  the  testimony  by 
the  prosecuting  attorney,  which  was  admit- 
ted without  objection,  does  not  constitute  er- 
ror. The  oolj  objections  disclosed  by  the 
record  to  tbe  testimony  of  Krone,  upon  whose 
testimony  the  state's  counsel  baaed  the  re- 
marks to  which  counsel  for  appellant  now 
urge  objections,  was  that  the  conversation 
between-  defendant  and  witness  Krone  was 
incompetent  on  the  ground  that  tbe  witness 
was  acting  as  counsel  for  the  defendant  and 
conld  not  divulge  the  oommunicati<His,  and 
that  tlie  questtons  were  leading  and  suggest- 
ive. 

There  was  one  other  objection  to  the  tes- 
timony of  witness  Krone,  directed  to  any 
c<niversatlon  not  In  the  presence  of  the  de- 
fendant. This,  howevOT,  need  not  be  consid- 
ered; for  It  Is  apparent  that  the  entire  con- 
versation detailed  was  between  witness  and 


defendant  and  the  defendant  and  deceased, 
when  all  of  them  were  present  We  are  sim- 
ply confronted  with  this  proposition:  Can 
appellant  during  tbe  progress  of  the  trial, 
permit  testimony  to  be  introduced  without 
objection,  and  then  complain  that  the  prose- 
cuting attorney  improp^ly  based  remarlu 
upon  it?  The  proper  and  only  time  to  make 
tbe  test  as  to  the  admissibility  of  testimony 
Is  at  the  time  it  is  offered.  We  are  unwilling 
to  sanction  the  practice,  conceding  that  In- 
competent evidence  was  Introduced,  of  al- 
lowing the  testlmgny  to  go  to  the  Jury,  and 
wait  until  counsel  in  his  closing  argument 
proceeds  to,  comment  upon  It,  before  inter- 
posing objections  to  It  This  is  practically 
this  question;  for  the  reference  in  the  con- 
veraatlons  to  tbe  killing  of  her  former  hns- 
band,  to  which  the  prosecuting  attorney  re- 
ferred in  his  closing  address,  went  to  tbe 
Jury  without  objection  and  exception. 

There  Is  no  merit  In  the  complaint  urged 
by  counsel  as  to  tbe  use  of  the  diagrams  of 
the  premises  and  room  where  tbe  killing  oc- 
curred. At  tbe  time  the  diagram  was  made, 
the  room,  together  with  its  furnishings,  were 
in  about  the  same  condition  as  when  tbe 
homicide  occurred,  and  it  to  but  common 
practice  to  use  such  dlagrama  In  trlato  of 
thto  character,  to  tbe  end  that  tbe  triors  of 
tbe  facts  may  be  pot  in  foil  iKissession  of 
the  full  surroundings  at  the  time  of  tSie 
tragedy. 

As  to  the  affidavits  In  support  of  the  mo- 
tion for  new  trial,  tbe  record  discloses  ttiat 
tbe  court  gave  a  reasonable  time  In  which  to 
prepare  and  file  the  affidavits,  and  after- 
wards extended  the  time  for  such  filing.  Still 
we  find  that  they  were  not  filed  for  at  least 
two  weeks  after  tbe  expiration  of  soch  ex- 
tended time,  Tbe  trial  court  was  warrant- 
ed in  refusing  to  consider  them;  bn^  aside 
from  that  they  absolutely  failed  In  many 
partlculan  to  comply  with  the  essential  req- 
nlsltos  of  application  for  new  trials  upon 
the  ground  of  newly  discovered  evidence. 
That  was  the  only  ground  for  which  tbey 
coaid  be  legally  considered,  for  the  applica- 
tion for  a  conUnuance  bad  previously  been 
adjudged  insufficient  and  the  correctneea  or 
inc(MTectnes8  of  the  action  of  tbe  trial  court 
upon  that  application  can  only  be  determin- 
ed from  the  application  at  the  time  it  is  pre- 
sented, and  Its  allegations  cannot  be  rein- 
forced by  affldavlto  filed  mbseqiient  to  tbe 
trial  6t  the  cause. 

Finally,  it  Is  Insisted  that  the  trial  court 
committed  error  in  its  failure  to  instruct  the 
Jury  upon  murd^  of  tbe  first  degree.  Tbto 
would  not  constitute  error,  even  if  there  was 
a  charge  of  that  nature  upon  wbitdi  to  base 
it;  but  the  record  settles  this  question.  The 
Indictment  In  this  cause,  as  shown  the 
record,  only  charges  defendant  with  murder 
of  tbe  second  degree.  The  former  Attorn^ 
General,  who  briefed  this  case,  as  wtil  ss 
tbe  counsel  for  api>ellant  doubtless  failed  to 
observe  tbe  omission  in  tbe  indictment  of 
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tbe  cfaargQ  of  dellbermtloii,  irtilch  la  an  es* 
sential  element  In  murder  of  the  fflnit  degreeu 

As  to  tbe  teitimon7  in  tliii  caw»  It  1b  suf- 
ficient to  nj  that  there  wai  no  eyewltneis 
to  this  bomldde,  except  tiie  defoidant.  Of 
course,  if  her  version  of  trhat  occnrred  at 
the  time  of  the  killing  was  tme,  and  the 
Jury  believed  her  testimony,  then  she  should 
have  been  acquitted;  bat  under  the  lav  of 
this  state  the  Jury  are  the  sole  and  ezcInslTe 
Judges  of  tiie  credibility  of  the  witnesses  and 
the  weight  to  be  attached  to  their  testimony. 
It  was  for  them  to  pass  upon  her  testimony, 
In  connection  with  the  other  facta  and  dr- 
cumstonees  in  evidence.  They  heard  her  tes- 
tify, and  doubtless  observed  h«  conduct  and 
demeanor  on  the  stand.  They  could  believe 
or  disbelieve  any  of  her  statements.  That 
I>ennls  Onmmlngs  was  killed  and  that  de- 
fendant killed  him  tSiere  Is  no  dispute.  Tbe 
Jury  heard  all  of  the  testimony,  It  .was  spe- 
daUy  their  inovlnce  to  consider  it  and 
weigh  it  tiiey  returned  a  verdict  of  guilty  as 
herein  indicated,  mnd  we  are  unwilling  to  aay 
that  there  was  not  substantial  snpport  in 
tiie  evidence  for  such  verdict 

We  have  thus  reviewed  0ie  record  in  ttOM 
cKaa%  as  It  is  presmted.  There  are  no  Ob- 
jections to  any  of  the  InstmcttoDS  of  the 
court  given  at  the  trial.  In  fact  this  ree- 
ord  indicates  a  trial  with  a  view  liiat  no  ob- 
jections or  exceptionB  were  necessary.  That 
may  be  true,  If  the  niUnge  of  the  lower  court 
voaa  questions  are  conce^dly  correct;  hut  It 
most  not  be  foigotten  that  such  concession 
cannot;  subsequent  to  tbe  trial,  and  for  the 
first  time  In  the  appellate  court,  be  with- 
drawn. This  court  will  only  review  such 
errors  of  ttie  trial  court  as  were  timely  and 
properiy  preaerred  by  the  rectird  befbre  ua. 

We  find  no  errors,  upon  the  reowd  present- 
ed, which  wairant  the  disturbance  of  this 
Judgment  It  Is  ordered  afllnnod.  All  con- 
cur. 


HARRISON  V.  POUNDS. 

(Sopveme  Oonrt  of  Hinoail,  Division  No.  2. 

'    July  8,  1000.) 

1.  Appsa]>-Ritikw— Etidenck. 

Tbe  nillnff  of  the  trial  court  on  a  demur- 
rer to  tbe  evidence  will  not  be  reviewed  unless 
all  the  evidence  Is  before  tbe  Supreme  Court. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  8, 
Gent.  Dig.  Appeal  and  Error.  IB  2911-2915.] 

2.  SAMB->-CoRn.ionnQ  EvinEncB. 

It  is  not  the  province  of  the  Supreme  Coort 
to  settle  tbe  weignt  ci  conflicting  evidence. 

[EJd.  Note^ — ^For  esses  In  jMint,  see  vol.  8» 
Gent  Dig.  Appeal  and  Brrcv,  38  898S-8989.] 

Appeal  from  Circuit  Conrt,  Jefferson  Coun- 
ty: Frank  R.  Dearlng.  Judge. 

Action  by  Jndson  Pounds  against  Joslah 
R.  Harrison.  From  a  Judgment  In  favor  of 
defendant  plaintiff  appeal*.  Affirmed. 

Byms  ft  Bean,  for  apiwUant  BUeln- 
achmldt  *  Beppy,  fw  respondent 


OANTT,  T.  This  Is  an  action  of  cjoctmeut, 
i»lglnBlly  brought  to  recover  16  acres  of  land 
In  ttie  north  part  of  United  States  survey 
No.  872  In  Jefferson  county  of  this  state, 
and  was  a  tract  of  land  between  where  Big 
river  now  runs  and  where  It  formerly  rao 
according  to  the  field  notes  of  the  United 
States  government  survey  msde  by  Philip 
Bellly,  county  surveyor,  whose  testimony  dto- 
'doses  that  tfe  never  found  an  original  cor 
ner.  After  the  evidence  had  been  heard, 
plaintiff  filed  an  amended  petition,  to  con- 
form, as  he  states,  to  the  evidence,  In  which 
be  sues  for  one  acre,  a  part  of  United  States 
Burv^  No.  872,  and  lying  on  the  north  side 
of  said  survey,  and  bonnded  on  the  north  by 
the  old  bed  of  Big  river,  on  the  west  by  a 
fence  <m  the  east  side  of  a  tract  owned  by 
Itolntlff  and  occiqiied  by  William  May, 
Ouster  waa  laid  as  of  July  2,  1893.  The  an- 
swer was  and  Is  a  general  d«ilal.  The  cause 
waa  tried  to  tbe  court  without  a  Jury,  and 
the  finding  and  Judgment  was  for  defendant 
to  reverse  which  defendant  prosecutes  tida 
appeal. 

The  court  gave  three  declarations  of  law 
prayed  hy  plaintiff,  and  gave  none  for  de- 
fmdant  The  sole  ground  of  error  alleged  Is 
that  the  circuit  conrt  erred  In  not  rendering 
Jndgmrait  for  plaintiff  upon  the  undisputed 
and  uncontradicted  evidence.  This  Insist- 
ence places  the  bwden  on  this  court  of  In- 
vestigating tile  evidence.  This  controversy 
la  between  adjoining  proprietors.  Plaln- 
tlfl  ovns  land  In  survey  No.  872  tm  the 
south  tide  of  the  "Big  river  as  It  originally 
ran,  and  defendantfs  lands  He  In  survey  No. 
3,1S5  on  the  north  side  of  said  rivw;  that  is 
to  say,  tbe  plaintiff  and  def«idant  are  op- 
posite riparian  ownov.  The  evidence  tends 
to  establish  that  about  12  or  13  yean  ago 
there  was  a  sudden  diange  In  flie  course  of 
the  river,  caused  by  the  falling  of  large  trees 
In  It  and  cutting  off  what  the  witnesses 
called  "Harriscm^s  Island,"  which  is  north  of 
tbe  present  bed  of  tbe  river.  Various  If  not 
all  the  material  witnesses  appear  to  have 
testified  with  reference  to  certain  plats 
which  were  in  evidence  but  which  are  not 
set  fmth  in  or  attached  to  the  abstActs  of 
tbe  record  before  us.  As  far  as  we  can  glean 
from  the  evidence,  one  of  the  controlling 
facts  necessary  to  determine  this  contrever- 
sy  waa  the  location  of  the  old  line  of  the 
river.  That  there  was  a  conflict  as  to  this 
we  think  there  can  be  no  two  opinions.  The 
plats  are  not  beffoe  us,  and  it  Is  the  settled 
rule  of  law  in  this  conrt  that  whwe  we  are 
asked  to  paaa  upon  a  demurrer  to  the  evi- 
dence, or  as  to  whether  thme  Is  any  evidence 
to  establish  a  fact  that  the  appealing  par^ 
must  bring  all  the  evidence  before  this  conrt 
otherwise  we  will  not  disturb  the  finding  of 
the  trial  court  The  assumption  of  plaintiff 
that  because  counsel  for  defendant  stated 
on  tbe  trial  that  defendant  did  not  claim  any- 
thing sontb  of  where  the  river  used  to  run, 
and  that  plaintiff  had  established  that  tbe 
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rirer  formerly  ran  north  of  this  acre  In  dis- 
pute, all  controversy  ended,  Is  not  supported 
by  the  record.  The  case  hinged  on  that  qnea- 
tlon  of  fact  as  to  where  the  river  ran  with 
reference  to  this  land,  and  the  circuit  court 
found  against  plaintUE  on  that  point  To 
Justify  us  In  reversing  that  finding,  clearly 
the  plat  should  be  before  us  to  enable  us  to 
say,  in  connection  with  the  other  evidence, 
whether  what  the  witnesses  call  "May's  Is-, 
land"  was  any  part  of  "Harrison's  Island." 
Butz  testified  that  he  had  known  the  rlT«'  44 
years  before  the  trial,  and  prior  to  plaintiff's 
deed  from  Harrison  in  1864.  and  that  at 
that  time  the  river  ran  south  of  May's  Is- 
land, and  continued  to  do  so  up  to  1878,  and 
is  now  running,  with  refer^ce  to  May's  Is- 
land, Just  as  it  was  then,  and  that  at  that 
time  the  river  ran  north  of  Harrison's  Is- 
land, and  that  the  old  slough  which  Is  now 
there  was  the  channel  of  the  river  at  that 
time.  The  trouble  appears  to  be  that  plain- 
tiff insisted  on  treating  the  meander  line  as 
surveyed  by  Rellly  as  the  old  bed  of  the 
river.  PlaintlfTs  deed  cajls  for  Big  river  as 
the  northern  boundary  of  Ms  tract  Rellly 
was  a  witness,  and  In  answer  to  questions 
by  the  court  said  that  what  he  called  the 
meander  line  was  the  oiA  river  bed,  and  not 
the  line  as  run  through  there  now,  and  that 
the  land  which  he  spoke  of  as  south  of  the 
old  river  bed  Is  the  land  lying  south  of  the 
line  be  run,  and  yet  north  of  the  old  slough; 
and  the  other  witnesses  made  the  old  slough 
the  old  river  bed.  Mr.  Q.  W.  Harrison  said 
the  land  the  defendant  has  in  possession  and 
which  plaintiff  claims  is  north  of  the  old 
rivet  bed.  Jaa.  S.  Wilson  testified  to  like 
effect  In  view  of  this  conflict  with  the 
claim  of  plaintiff,  it  is  clear  that  the  circuit 
court  was  in  a  much. better  position,  with 
the  plats  before  him  and  the  witnesses,  to 
pass  upon  this  question  than  we  possibly  can 
be.  It  is  not  our  province  to  settle  the 
weight  of  conflicting  evidence,  even  if  we 
bad  all  the  testimony  and  evidence  before 
us,  and,  as  already  said,  this  we  have  not, 
and  we  are  not  to  put  the  trial  court  In  error 
on  a  pure  question  of  fact  in  the  dicumstan- 
cea. 

The  Judgment  of  the  circuit  court  must  be 
and  is  afikmed.  All  concur. 


HAXTON  T.  KANSAS  OITT. 
(Supreme  Court  of  Missouri,  DivMon  No.  2. 
June  e,  190S.) 

1.  MnnioiFAL  CoBPOBATions  —  AcnoH  voa 
iRjUBin— Questions  vob  Jitbt. 

In  an  action  agatust  a  dty  for  injuries, 
evidence  examined,  and  held  that  whether  plain- 
tiff was  Injured  m  a  public  street,  or  attempted 
to  cross  the  street  at  an  Irregular  plac&  vhldi 
the  city  had  not  put  fn  use  for  podestrlans,  or 
was  guilty  of  contributory  negligence,  were 
fiiMtions  for  the  jury. 

t.  Dakages— FuTUBB  pAiN  ARD  Suiwina. 

Where  Injuries  are  such  that  they  are  Dec> 
essartly  certain  to  continue  to  cause  pain  and 
angnlu,  the  fact  that  they  are  not  shown  t» 


be  permanent  does  not  preclude  the  conridera- 
tion  of  future  pain  and  anguish  as  elements  of 
damages  therefor. 

[Ed.  Not&— For  eases  in  p<rfnt,  see  tcL  16^ 
Gent  Dig.  Damage^  S  2B6.] 

8..  MuHicoFAx.  OoBPOBAnoHB— Dorr  TO  Kbv 

Sidewalks  in  Rkpaib. 

It  is  the  duty  of  a  city  to  exercise  ordinarj 
care  to  beep  Its  sldewalKS  and  crossings  in  a 
reasonably  safe  condition  for  public  traveL 

[Ed.  Note.— For  cases  In  point,  see  ToL  36, 
Oent  Dig.  MunkdiMa  Oorporatiaua,  U  1587- 
1594.] 

4.  SaUB— PaBSClfFTIOK. 

A  traveler  on  a  public  street  lias  a  rigbt 
to  presume.  In  the  absence  of  knowledge  to  tbe 
contrary,  that  the  city  has  performed  its  dntr 
to  exercise  ordinary  care  to  keep  its  sidewalki 
and  crossings  in  a  reasonably  safe  condition  lot 
public  travel. 

[Ed.  Note. — VoT  cases  In  point,  see  vol  36^ 
Oent  Dig;  Mnnidpal  GorporatiofH;  M  1678, 
167a] 

6.  APPEAL— HABUUnS  EtBBOB. 

A  part?  cannot  predicate  error  on  the  glf- 
Ing  of  e.ti  erroneous  mstruction  which  was  (It- 

en  at  his  reguest 

6.  TBIAL  —  iNffTBUOnOH  —  OOHTOBUFrr  TO 

Pboov. 

A  charge  rsQuestsd  which  Is  not  JnstUad 

by  the  evidence  Is  property  refosed. 

7.  8A1CB— BsqDBST  TO  Ohabud— InnsDonoa 

Albeadt  Given. 

A  charge  requested  which  Is  covered  hj  the 
Instructions  given  Is  properly  refused, 

8.  Dauaobs  —  Pbbsohal  iNjuans— TcBDiot 

— GXCESSI VBNBSS. 

Plaintiff,  who  lived  apart  from  her  hos- 
band,  made  her  living  by  taking  In  washing 
pripr  to  the  time  of  tie  accident  The  injary 
received  was  a  sprain  of  the  left  ankle,  two  liga- 
menta  being  ruptured.  A  physician  testified 
that  plaintiff's  ankle  would  nevo-  be  as  good 
again  as  It  was  before  the  hurt,  and  that  anchy- 
loaia  wss  In  progress  at  the  date  of  the  triaL 
The  evidence  also  tended  to  show  that  plahi- 
tiff's  backbone  struck  a  protruding  gas  pipe 
when  she  fell,  and  that  she  constantly  sefferM 
with  pains  in  her  back  on  that  account:  and 
her  phyaidan  testified  that  such  an  inintj 
would  affect  the  nervous  systani,  and  prodoce 
the  pains  of  which  plaintiff  complained,  snd 
that,  considering  plaintiff's  age,  her  conditioD 
was  not  likely  to  get  any  better.  Becaoae  of 
her  injuries,  plaintiff  was  compelled  to  give  up 
washing,  and  tried  various  ways  of  making  a 
living,  and  had  been  compelled  to  abandon  them 
or  work  only  half  time.  HM,  that  a  verdict 
for  $5,000  was  not  excessive. 

[Ed.  Note.— For  cases  In  point  see  roL  15, 
Oent  Dig.  Damages,  H  SSJ,  SS8,  86&] 

0.  VBNUB— WAIVEB  of  OBJBOnOEl— Statutb. 

Where  no  exception  was  taken  to  tibe  ac- 
tion of  the  circuit  court  of  Jadkson  county  Id 
granting,  on  plaintiff's  application,  a  cbange  of 
venue  to  the  drcuit  court  of  a  county  other 
than  one  In  the  same  or  next  adJololDc  cfrcoit. 
and  no  motion  was  made  to  strike  ttie  cause 
from  the  docket  of  the  court  to  which  the  vome 
was  chained,  but  the  defendant  voluntarily  en- 
tered Iti  appearance,  and  submitted  to  tbe  Ja< 
risdlctioo  of  the  court  without  objectim  <tf  any 
kind,  any  objection  the  defendant  mi^t  have 
under  Rev.  St  1899,  1  822,  provider  that 
changes  of  venue  from  JadBSon  county  snail  be 
granted  to  some  county  in  the  sanw  or  acxt  sd- 
jolning  dreolt  was  mlved. 
10.  Appeal— Habhlbbs  Ebbob. 

Any  error  in  the  action  of  the  court  to 
which  a  cause  was  taken  on  diange  ot  moe  In 
permitting  the  eorrectltm  of  a  derleal  mis- 
take made  by  the  clerk  of  the  coort  froM  whiA 
the  cause  was  tnnsfwta^  In  oKtitjimg  tka 
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tranacrlpt  hj  changlnc  the  word  "riyht"  to 
"left,"  In  deewribine  the  Injury  to  plaintifPg 
leg,  was  Dot  prejudicial  to  the  defendant,  es- 
pecially aa  defendant  waa  not  surprised  thereby. 

Appeal  from  Circalt  Court,  Benton  Ck}im- 
ty;  W,  W.  Graves,  Judge. 

Action  by  JTane  Haxton  against  Kansas 
City.  From  a  judgment  In  favor  of  plain- 
tiff, defendant  fl4>peal8.  Affirmed. 

R.  J.  IngnLtkam,  J.  Q.  L>.  Harrey,  and  L,  BL 
Dnrham,  for  aivellant  Henry  J.  Latsliaw, 
Jr.)  for  respondoit 

OANTT,  3.  Tbia  Is  an  action  asalnst 
Kansas  City  for  damages  resulUng  from  per^ 
BonaJ  Injuries  received  by  the  plaintiff  June 
19, 1900,  by  faUlng  into  a  bole  at  the  north- 
west corner  of  Ninth  and  Jefferson  streets* 
In  Kansas  Olty,  Ma,  and  striking  the  small 
of  het  bafft  against  the  end  of  an  Inm  gas 
pipe  extending  np  bom  the  bottom  of  said 
bol^  and  a  severe  sprain  of  her  left 
anUe  by  reason  of  the  turning  of  a  stepping- 
stone^  and  the  rolling  of  the  same  upon  tier 
said  ankle.  The  petition  diarges  that  the 
dtj  negligently  maintained  this  bole  In  said 
street;  that  It  neglectfully  maintained  said 
stepping-stones  near  said  bole;  Ibat  It  neg- 
ligently permitted  weeds  to  grow  about  that 
bole  and  these  stonM,  which  obscured  both; 
and  that  It  negligently  failed  to  maintain 
barriers  around  the  hole  and  stones.  Th«re 
was  a  inayer  for  Judgment  for  95,000  for  nld 
damages.  Tbe  answer  of  the  defendant  Is  a 
genera]  dmlal  and  a  plea  of  contributory 
negUgmce.  ^e  reply  denies  all  new  mat- 
ter. Ob.  the  arollcatlon  of  tbe  plaintiff  a 
change  of  renue  was  granted,  on  the  ground 
of  the  undue  Influence  of  the  defendant  over 
the  minds  of  the  Judges  of  thk  Jackson  coun- 
ty drcnlt  court  to  BMiton  county.  Mo.  Tba 
•caose  waa  tried  on  tbe  18th  of  December, 
1902,  In  tb»  Benton  county  circuit  court  and 
a  verdict  of  fS^OOO  rendered  in  favor  of  plain- 
tiff. Mottons  for  new  trial  and  in  arrest  of 
Judgmoit  were  filed  and  OTermled,  and  time 
giren  to  file  a  bill  of  excepttons;  and.  In 
accordance  with  Uie  leave  granted,  a  bill  of 
exeeptlcms  was  filed  on  tbe  6th  of  May,  1902. 

The  evIdHiee  tends  to  show  that  the  plain- 
tiff Is  a  lady  Welsh  descoit  She  had 
been  married,  and  bad  a  young  son.  about  10 
years  <Aik  but  she  was  divorced  from  her 
husband  for  bis  fault  ivevious  to  the  receiv- 
ing of  the  injuries  for  which  she  sues.  She 
supported  honelf  by  taking  In  washing  and 
kept  a  few  boarders.  About  7  o'clock  In 
•the  afternoon  of  Jnly  19,  1900,  plaintiff  was 
sitting  OD  tiie  front  porch  of  her  home,  908 
Jefferson  street,  when  she  saw  her  young 
son  giAng  north  on  the  west  ^e  of  Jeffoson, 
near  mnth,  carrying  a  basket  of  clothes, 
whldi  appMred  to  be  too  heavy  for  him,  and 
she  started  to  his  assistance.  She  went 
north  on  tbe  east  side  of  Jefferson  street 
(her  home  being  <m  that  side)  to  the  ncvth 
side  of  NlnUi  street,  and  crossed  west  over 
Jeffsarsm  street   As  plaintiff  wait  to  the 


assistance  oi  her  son,  she  stepped  over  tbe 
curbing  onto  a  space  between  the  sidewalk 
and  tbe  curb  on  the  west  side  of  Jefferson 
street  Just  north  of  tnntb  street;  that  is, 
near  the  northwest  comer  of  Ninth  and  Jef- 
ferson streets.  Jefferson  street  runs  north 
and  south,  and  Ninth  street  nms  east  and 
west  crossing  Jefferson  street  In  this  space 
there  bad  been  some  stones,  which  tbe  evi- 
dence tends  to  show  had  been  arranged  for 
stepping-stones,  to  allow  pedestrlauB  to  pass 
over  the  curbing  to  the  sidewalk.  Tbe  plain- 
tiff stepped  on  one  of  these  stones,  which 
turned  with  her  and  threw  her  on  heV  back, 
which  struck  upon  a  projecting  gas  pipe 
which  had  been  left  there  when  the  gas  post 
was  moved.  This  space  on  the  sides  of  these 
stepping  stones  and  at  this  projecting  gas 
pipe  was  covered  at  that  time  with  weeds. 
Tbe  evidence  shows  that  these  stones  bad 
been  arranged  t<a  ten  months  to  a  year  prior 
to  the  time  plaintiff  fell.  About  five  or  six 
months  before  plaintiff  fell,  the  lamp-post 
had  been  moved  from  the  place  where  this 
gas  pipe  stuck  up,  to  the  position  It  occupied 
at  the  time  plaintiff  fell  At  the  time  plain- 
tiff fell  it  appears  that  Jefferson  street  was 
being  paved  by  tlie  city  with  asphaltum,  and 
the  crossing  had  been  removed  for  that  pur- 
pose. The  testimony  on  behalf  of  the  plain- 
tiff tended  to  show  also  that  these  stepping- 
stones  were  on  a  direct  line  with  the  ^d  of 
the  sidewalk  on  the  north  side  of  mnth 
street  and  the  west  side  of  Jefferson  street 
The  curbing  around  the  bole  Into  which 
plaintiff  f^l  had  been  put  In  by  the  defend- 
ant city  through  Ito  superintendent  of  curb- 
ing and  sidewalks,  Thomas  F.  Callahan,  in 
tbe  year  1802,  and  was  tbe  "regular  shoulder 
fonr^feet  comee.'*  At  the  time  plalntitt  was 
injured  both  NIntii  and  Jefferson  streets 
were  public,  and  among  the  principal  tbor-, 
ongbfares  of  the  city,  and  had  been  for  at 
least  20  years.  Both  streets  at  this  point 
were  side-walked  on  both  sldw,  and  had  gas 
and  sewers  m  them.  Tbe  principal  cable 
road  Kansas  Glly  ran  over  the  hUl  on 
Ninth  street  to  the  Union  Station,  and  cross- 
ed Jeff^mm  street  at  this  comer  within  a 
short  distance  from  where  plaintiff  fell.  Jef- 
fwaon  street  Is  the  &rst  street  on  the  top  of 
tiie  bill  ov&c  the  Incline  from  tbe  Union  Ste- 
tion.  When  tiie  steppbig-stone  turned  with 
tbe  plaintiff,  she  fell,  and  the  stone  rolled 
over  on  her  foot  and  ankle,  and  her  little 
son  was  not  strong  enough  to  remove  it;  but 
a  gentleman  who  ran  to  her  assistance  re- 
moved the  stone  from  her  foot  and  several 
men  then  picked  her  iv  and  carried  her  in 
their  arms  to  her  home,  at  Jefferson  street 
Dr.  Branaman,  who  lived  near  by,  was  sum- 
moned, and  testified  that  he  did  not  remem- 
ber whether  he  oamlned  her  back  or  not 
but  he  found  her  suffering  from  a  dislocated 
ankle  and  ruptured  ligaments  of  the  left  an- 
kle Joint  In  a  few  days  he  brought  Dr. 
Seattle  with  him,  and  they  together  pot  her 
foot  In  a  plastor-parls  cast   Plaintiff  was 
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confined  to  "hex  houu  for  about  foor  weeks, 
and  was  ccnnpelled  to  keej>  the  plaster-parls 
cast  on  her  ankle  for  three  weeks.  She  tes- 
tified that  she  could  not  go  about  very  much 
ft>r  a  couple  of  months;  walked  with  crutch- 
es at  first.  Dr.  Bra  Daman  attended  her  for 
about  a  month.  Then  ihe  called  In  I>r. 
Jone^  and  he  treated  both  her  ankle  and  her 
back.  Dr.  Jones  testified:  That  when  he 
first  examined  plalntitlTs  left  limb  he  found 
It  swollen  near  tlie  ankle,  and  the  ankle  was 
Bore  on  pressure,  and  one  bone  In  the  leg 
diseased,  and  the  bone  was  Inflamed,  with 
two  angiy-Iooking  red  scars  about  the  size 
of  a  silver  dollar  over  the  bone.  He  also 
found  pus  gathered  in  several  places  at  or 
near  this  point,  a^d  abnormally  large  veins 
In  the  same  region.  That  the  ankle  Joint 
was  involved  In  an  Inflammatory  process. 
That  anchylosis  was  In  iffogress  at  the  time 
of  the  trial.  On  her  back  he  found  an  en- 
largement of  the  sacrum,  and  pain  and  ten- 
derness at  the  sacrum  and  surrounding  parts, 
to  wit,  the  lower  part  of  the  spine.  He  tes- 
tified that  an  injury  or  foil  would  be  the 
iwtural  cause  of  these  condltlcms.  and  that 
these  injuries  would  affect  Uie  nervous  sys- 
t^,  and  would  naturally  produce  pains  In 
the  back  such  as  plaintiff  complained  of,  and 
that  in  a  woman  of  plaintiff's  age  this  con- 
dition was  not  likely  to  get  any  better.  Dr. 
Burnett,  who  was  appointed  (on  the  motion 
of  the  city)  by  the  court  to  make  an  exam- 
ination of  plaintiff,  did  so  on  December  9th, 
a  few  days  before  the  trial.  He  made  a 
specialty  of  nervous  and  mental  diseases,  and 
was  a  iHOfessor  of  the  University  Medical 
College  of  Kansas  City.  He  testtfled  he 
found  Mrs.  Haxton  in  only  fair  physical  con- 
dition for  a  woman  of  her  age;  that  she  com- 
plained of  pain  over  what  la  known  as  the 
•  "sacrum"  (that  Is,  the  lower  end  of  the  spluul 
column,  betweoi  the  two  hips).  This  pain 
Incapacitated  her  to  such  an  extent  that  she 
was  unable  to  stoop  or  rise  or  follow  her 
work.  She  Is  not  able  to  do  the  work  she 
once  was.  But  he  found  no  abnormal  con- 
dition in  this  area,  except  on  the  left  ride 
of  the  sacrum,  and  there  It  appeared  there 
was  some  thickness— a  little  unnatural 
roughness  as  compared  with  the  otbee  side. 
He  testified  he  was  unable  to  find  any  af- 
fection of  the  nerves  at  the  base  of  the 
spinal  column.  The  plaintiff  herself  testified 
that  the  projecting  gas  pipe  struck  her  right 
on  the  backlxme;  that  the  pain  in  her  back 
and  foot  was  so  intoise  she  could  not  move; 
Uiat  her  ankle  stil!  botliers  bee,  and  pains 
her  so  she  cannot  use  it  like  she  could  be- 
fore her  Injury;  that  her  back  Is  so  weak 
and  pains  her  so  much  that  she  cannot  wash 
and  do  her  work  like  she  could  before  she 
was  hurt;  that  she  has  tried  numerous  Jobs 
to  make  her  living  since  her  Injury,  and  has 
been  obliged,  on  account  of  her  back,  to 
Rive  them  up;  and  that  wliile  she  held  dif- 
ferent Jobs  she  was  able  to  work  only  half 
of  the  time.    On  the  part  of  the  defense 


there  was  evidence  that  plalntUTs  health 
was  not  good  prior  to  her  Injury,  but  there 
was  nothing  in  this  evfdoice  to  indicate  that 
her  spine  or  ankle  had  given  her  any  trouble 
before  that  time.  Numerous  wroru  are  as- 
dgned,  for  which  a  revosal  of  the  judgment 
Is  asked.  The  instructions  will  be  noted  fur- 
ther on  in  the  opinion. 

1.  Three  grounds  are  urged  why  a  demurrer 
to  the  evld^ce  should  have  bem  austalned: 
First;  that  there  was  no  proof  that  tbe  place 
at  which  plaintiff  was  Injured  was  In  a  pub- 
lic street  or  thwoughf  are  of  the  dty;  second, 
thai;  even  if  It  was  a  public  street,  the  evi- 
dence shows  tboe  was  a  perfectly  safe  side- 
walk and  crossing  at  tiie  proper  and  ordinary 
place,  and  within  a  few  feet  of  the  place 
where  tht  plaintiff  desired  to  cross,  and.  In- 
stead of  using  that,  plaintiff  volimtarily 
chose  to  cross  at  an  irregular  place,  vbldi 
the  dty  had  not  put  in  use  fw  pedcMtrlans; 
and,'  third,  that  plaintiff  was  gnllty  of  con- 
tributory n^llg^ce  which  would  bar  her 
recovery.  As  to  the  first  of  these  proposi- 
tions, we  think  there  was  ample  evidence  to 
Show  that  Jefferstm  street  was  a  public 
street,  and  the  place  at  whldi  plaintiff  fdl 
was  within  the  lines  of  that  street,  and  It 
was  the  duty  of  the  city  to  make  it  reoaon- 
ably  safe  for  pedestrians'  use.  We  bare  al- 
ready noted  in  the  statement  that  Mr.  Calla- 
han, the  snperintendoit  of  curbing  and  side- 
walks, had  placed  tills  curbing  on  the  west 
side  of  Jefferson  street,  ftom  Atghth  to  Nlntb 
streets,  in  tito  f all  of  1892,  and  at  the  time 
this  accident  or  injury  occmred  to  Mra.  Hax- 
ton the  street  was  being  paved  with  con- 
crete, preparatory  to  laying  aspbaltnm  diere- 
on.  The  facts  concerning  ttits  case  distin- 
guish it  txom  Downend  v.  Kansas  Ci^,  156 
Mo.  60,  G6  S.  W.  902,  SI  L.  B.  A.  170,  and 
IQy  T.  Olty  (Mo.  Bop.)  81  8.  W.  IBS.  In  this 
case,  unlike  those,  tb»  testimony  of  PoUee- 
man  Kirk  shows  that  NlnQi  street;  whcra  It 
crosses  Jefferson  street  was  cm  at  the  prin- 
cipal flioroughfares  of  the  city,  and  title  same 
coold  be  said  of  Jefferson  street.  We  do  not 
deem  It  necessary  to  set  fcntt  the  evidence 
at  length  to  show  that  both  of  these  streets 
vme  clearly  public  highways,  which  it  was 
tbe  duty  of  the  dty  to  keep  in  reaaoaably 
safe  condition  for  those  traveling  over  them 
for  business  or  pleasure:  The  not  contak- 
tlon  is  that  the  demurm  should  have  beei 
sustained  because  appellant  says  tfiere  was 
a  perfect  sidewalk  and  cnuiDg  at  tbe  wdl- 
nary  place,  and  plaintiff  Toluntarily  chose  to 
cross  at  an  Irregular  place.  Tbia  seems  to 
be  based  upon  a  question  put  to  tbe  plain- 
tiff, and  her  answer  to  it,  as  fallows: 
Ton  could  have  walked  around  and  stqiped 
upon  the  sidewalk  ttom  the  east  side  there; 
where  people  cross  tbe  street?  Ans.  I  eoold, 
but  1  <Ud  not  do  It"  Clearly  counsel  meant 
"north  side,"  Instead  of  "east  side."  as  there 
was  no  possible  way  of  getting  to  tills  side- 
walk from  the  east  side  of  any  place.  '*Q. 
And  yon  could  have  stepped  upw  the  side- 
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walk  from  Ninth  atreetT  Ana.  Tea;  I  could 
bave  gone  that  way.  Q.  But  you  did  not? 
Ana.  Na"  We  think  It  la  plain  the  demurs 
rer  ahould  not  hare  been  sustained  oa  this 
ground,  because  there  was  much  evidence  to 
show  that  plaintiff  was  crossing  at  the  usual 
and  ordinary  place,  and  over  the  crossing 
that  had  been  used  for  a  long  time  on  the 
north  side  of  Ninth  street,  crossing  Jeffermn; 
and,  according  to  plaintiff's  testimony,  her 
use  of  the  stepping-stones  was  not  negli- 
gence, in  the  circumstances,  as  they  had  no 
appearance  of  danger,  and  seemed  to  hare 
been  used  by  the  public  generally  In  passing 
tiiat  way,  and  the  testimony  tended  to  show 
that  these  stones  had  been  laid  there  as  atei»- 
plng-stones  tar  public  use  for  at  least  a.  year; 
and  this  leads  to  the  next  contention— that 
she  was  guilty  of  contrlbntory  negligence,  as 
a  matter  of  law.  In  attempting  to  cross  on 
these  stepping-stones.  Whether  or  not  she 
was  guilty  of  contributory  negligence  was, 
under  the  testimony,  cleariy  a  question  for 
the  Jury,  and  they  were  instmcted  npcm  that 
Issne.  That  the  place  where  plaintiff  was 
crosidng  when  she  fell  was  the  usual  and  or- 
dbuuy  place  for  people  to  cross  at  that  point 
was  swptvted  by  the  evidence  of  Policeman 
Kirk,  who  testified  that  the  stepplng-stonea 
■were  right  at  the  crossing,  and  w^  in  direct 
line  with  the  crossing.  He  said:  "Coming 
west  on  Ninth  street,  a  person  walking  along 
here  would  strike  these  stones  g<Ang  across 
here  between  the  curbing  and  this  space. 
These  stones  look  as  though  they  had  been 
pnt  in  there  as  stepping-stones  to  the  cross- 
ing. That  there  was  a  space  of  about  four 
feet  between  the  ^dewalk  and  the  curbing, 
going  west  that  way,  and  that  there  were 
weeds  growing  up  around  these  stones.  That 
ia  the  regular  way  where  the  people  would 
travel  hi  going  from  the  east  idde  at  Jet- 
tevwrn  street  to  the  west  side  of  Jefferson 
street"  These  facts,  taken  in  connection 
with  the  testimony  tending  to  show  that  the 
point  where  she  fell  was  not  so  dangerous  as 
to  deter  a  person  of  ordinary  prudencei,  and 
that  the  hole  In  which  she  fell,  and  the  gas 
idpe  sticking  up  from  the  bottom  of  said 
hole,  were  hidden  from  view  by  the  weeds, 
authorized  the  jury  to  find  that  plaintiff  was 
not  guilty  of  contributory  negligence  In  walk- 
ing upon  ttiese  stepping-stones  to  reach  the 
sidewalk,  and  tended  .to  show  at  least  that 
plaintiff  in  the  exercise  of  ordinary  care, 
would  not  have  discovered  that  the  hole  was 
there,  or  that  the  stepping-stones  were  inse- 
cure, or  that  the  pipe  was  sticking  up 
from  the  bottom  of  the  hole.  We  think  there 
was  no  error  in  overruling  the  demnrrw  to 
the  evidence  tor  either  of  the  reasons  urged 
In  its  suppwt 

2.  Instruction  No.  1  given  tm  behalf  of  the 
plaintiff  is  assailed  for  the  reason  that  the 
Jury  were  permitted  to  take  into  considera- 
tion futue  pain  and  suffering,  without  re* 
quiring  them  to  find  that  plaintiff's  Injuries 
were  permanent.  This  Instruction  was  based 


npon  the  medical  testimony  that  the  injuries 
to  plaintiff  would  extend  Into  the  future  tor 
years,  and  would  probably  be  permanent; 
and,  on  the  question  as  to  what  injuries  the 
Jury  would  consider  In  making  up  thdr  ver- 
dict, the  court;  in  Instruction  No.  8,  directed 
them  "that  if  you  bdleve  that  all  or  any  part 
of  the  physical  ailments  and  the  consequent 
pain  and  suffering  which  plaintiff  alleges  she 
now  has  existed  in  plaintiff  before  her  al- 
leged fall,  then  for  all  such  pre-existing  ail- 
ments you  can  award  plaintiff  no  damages." 
None  of  the  cases  dted  by  the  learned  coun- 
sel for  the  city  go  to  the  length  which  they 
claim.  Those  authorities  hold  that  the  Jury 
may  allow  for  future  pain  and  suffering  If 
the  injuries  are  permanent,  but  none  of  them 
hold  that  the  Jury  cannot  allow  for  future 
pain  and  suffering  unless  such  injuries  are 
permanent  On  the  cmtrary,  it  is  well-rec- 
ognised law  that^  where  tiie  Injuries  are 
such  tiiat  they  are  reastmably  certain  to  con- 
tinue to  canse  future  pain  and  anguish,  Uiey 
are  proper  elements  of  damages. 

8.  Instruction  No.  2  for  the  plaintiff  is 
challenged.  It  tells  the  Jury  that  "it  Is  the 
duty  of  defoidant  idty  to  exercise  mdlnary 
care  to  keep  its  sidewalks  and  crossings  In  a 
reasonably  safe  condition  for  public  travel, 
and  yon  are  further  instructed  that  plaintiff 
had  a  right  to  presume,  In  the  absence  of 
knowledge  to  the  contrary,  that  defendant 
had  performed  said  doty.**  The  criticism  is 
tiiat  plaintiff  was  not  iidured  upon  the  side- 
walk or  crossing  and  this  reference  to  the 
duty  to  keep  the  sidewalk  and  crossing  In  re- 
pair was  calculated  to  impress  the  Jury  with 
the  view  that  the  court  as  a  matter  of  law, 
meant  to  declare  the  place  where  she  fell 
was  within  the  terms  "ddewalk  and  cross- 
ing," and  was  misleading,  and  that  the 
knowledge  which  plaintiff  confessed  she  had 
of  the  surroundings  made  all  refermce  to  her 
right  to  presume  that  it  was  safe  Improper. 
The  city  having  assumed,  according  to  the 
evidence  of  the  plaintiff,  to  construct  this 
crossing  of  stepping-stones,  or  permitted 
tiiem  to  be  80  laid  with  ito  acquiescence,  and 
Invited  the  public  to  use  the  same  as  a  cross- 
ing, it  vnu  entirely  prc^r  for  the  court  to 
give  this  instruction,  and  we  think  there  Is 
no  merit  in  the  objection  to  the  instruction  as 
far  as  It  told  the  Jury  j^ainUff  had  a  right 
to  presume  It  was  safe.  There  was  no  such 
knowledge  on  the  part  ot  the  plaintiff  of  - any 
danger  in  stuping  on  those  stones  shown 
that  would  deprive  her  ot  the  right  to  this 
Instruction — an  instruction  that  has  oftm 
been  approved  by  this  court  under  similar 
facts. 

4.  Among  other  Instructitms  for  the  de- 
fuidant  the  court  gave  one  numbered  10^ 
in  words  following:  "The  court  instructs 
the  Jury  that  ttie  defendant  city  has  the  right 
to  place  obstructions  at  or  within  the  curb 
line  which  marks  the  boundary  between  the 
roadway  and  tiie  sidewalk,  while  engaged 
in  improving  a  street  provided  enough  side- 
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walk  space  la  left  unobstructed,  aufflclent  to 
accommodate  public  travel;  and  if  the  Jury 
believe  from  the  evidence  tbat  the  plank  side- 
walk oppoalte  tbe  point  wbere  fdaintlff  al- 
leces  she  fell  was  of  sufficient  width  to 
accommodate  public  travel  at  that  point,  and 
was  unobstructed  at  the  time  she  fell,  anil 
that  the  sidewalk  from  the  east  to  the  west 
side  of  JefTerson  street  was  unobstructed, 
then  your  verdict  must  be  for  the  defendant 
city."  Counsel  for  the  city  Insist  that  as 
this  was  the  announcement  of  correct  legal 
principles,  and  as  the  Jury  found  for  plain- 
tiff,  they  must  necessarily  have  disregarded 
It,  and  therefore  their  verdict  should  be  set 
aside.  A  further  contention  Is  that  the  court, 
having  held  this  was  a  proper  instruction, 
ought  to  have  sustained  a  demurrer  to  the 
evidence.  In  a  proper  case  the  Instruction 
was  well  enough,  but  was  somewhat  incon- 
sistent with  the  Insistence  of  counsel  for  the 
cl^  In  this  court,  to  wit,  that  Jefferson 
street  was  not  a  street  We  are  of  opinion, 
however.  It  has  no  application  to  the  facts 
developed  in  this  case.  There  Is  no  evi- 
dence that  the  stepping-stones  on  which 
plaintiff  was  injured  were  temporary  ob- 
structions caused  by  the  Improvements  of 
the  streets.  For  a  year  they  had,  with  the 
knowledge  of  the  city,  been  so  arranged  as 
to  Invite  the  public  to  use  them  as  a  walk, 
and  were  not  within  the  line  of  the  Improve- 
ment then  being  made,  to  pave  the  street 
with  asphaltum,  but  were  between  the  curb 
and  the  sidewalk.  Moreover,  the  Jury  evi- 
dently found  that  the  cross-walk  from  the 
east  side  of  Jefferson  street  was  not  "unob- 
structed," and  that  the  stepping-stones  were 
unsafe  and  negligently  maintained  as  a  walk. 
As  to  the  other  proposition — that  the  court 
should  have  sustained  a  demurrer  to  ttfe 
evidence — we  have  already  expressed  a  con- 
trary opinion.  Is  defendant  In  a  position  to 
complain  of  the  giving  of  this  Instruction? 
We  hold  not  If  It  properly  construes  In- 
struction No.  10,  then  it  obtained  from  the 
circuit  court  a  ruling  too  favorable  to  It 
Glearly  the  Jury  did  not  nnderstand  that  tbto 
was  a  peremptory  instmctloii  to  find  for 
defendant,  and  the  defendant  cannot  com- 
plain of  an  error  Invited  by  It  and  In  its 
fftTor.  Erlckson  t.  Railway,  171  Mo.  617, 
71  8.  W.  1022. 

6.  Complaint  li  made  that  the  court  erred 
in  rising  Instruction  No.  15  prayed  by  de- 
fendant, as  ftdlowa:  "The  court  Instmcts 
the  jury  that  there  la  no  evidence  In  this  case 
of  actual  notice  to  any  such  dty  official *of 
the  alleged  defect"  P<^lceman  K3rk  not 
only  saw  and  knew  of  the  dangerous  condi- 
tion of  tbls  place,  but,  19  days  before  tba 
injury  occurred,  notified  his  superiors  m  the 
nenal  way.  Obviously  it  would  have  bem 
error  to  have  given  it  Vnnke  y.  St  Louis, 
110  Mo.  624,  19  8.  W.  98& 

6.  No  error  was  ctnumltted  In  denying  In- 
itrnctlon  No.  16  asked  by  defendant,  on  tbe  { 
credlbUllT  of  witnesaea.  The  court  fnlljr  | 


covered  tbls  point  In  Its  thirteenth  inatmc- 
tlon.  Tbat  Instruction  goes  as  far  as  tbe 
courts  are  justlfted  in  going,  without  invad- 
ing the  province  of  the  jury  to  wel^  and 
consider  the  evidence. 

7.  Error  Is  also  assigned  In  refnalng  In- 
struction No.  17  prayed  by  the  defendant 
It  was  aa  follows:  "The  court  instmcts  the 
jury  that  If  you  believe  from  tbe  evidence 
that  the  place  where  plaintiff  alleges  she 
fell  was  not  in  the  line  of  the  croes-wklk 
from  the  east  side  to  tbe  west  side  of  Jeffer- 
son street,  and  that  a  person  exercising  x- 
dlnary  care  and  prudence  would  have  avoid- 
ed the  place  where  plalntUT  allies  she  tell, 
then  plalntlfl  cannot  recover,  and  your  ver- 
dict must  be  for  the  defendant  city."  Tbe 
court  had  already  given  Instruction  No.  9.  in 
the  following  form:  "The  court  instmcts 
the  jury  that  It  la  the  duty  of  persona  trar 
ellng  over  the  streets  and  sidewalks  of  the 
city  to  use  their  eyes  and  other  senses  to 
see  where  they  are  going,  and  to  avoid  de- 
fects which  are  obvious  or  could  be  discov- 
ered by  the  exercise  of  ordinary  care  on 
their  part;  and  If  the  jury  believe  ftum  the 
evidence  that  plainttfT  did  not  exercise  or^ 
dlnary  care  in  stepping  on  the  stone  which 
she  alleges  caused  her  fall,  but  by  the  ex- 
ercise of  ordinary  care  could  have  avoided 
it  or  passed  over  it  In  safety,  then  your  ver- 
dict should  be  for  the  defendant  dty."  It 
is  apparent  we  think,  that  InstroctloD  No. 
9  embodied  the  proposition  for  which  defend- 
ant contends,  to  wit,  "that  If  plaintiff  had 
used  her  eyes,  and  by  the  exercise  of  ordi- 
nary care  could  have  avoided  going  upon  the 
stepping-stones,  sbe  was  not  entitled  to  re- 
cover." But  this  instruction  was  not  pnq)- 
erly  modified.  It  aseumes,  and  does  not  re- 
quire the  jury  to  find,  that  the  place  into 
which  plaintiff  fell  and  tbe  stepping-stoiMS 
had  the  appearance  of  being  dangerous,  and 
therefore  plaintiff  was  bound,  in  tiie  exercise 
of  ordinary  care,  to  avoid  going  upon  them. 
The  facts  In  evidence,  without  contradiction, 
disclose  that  at  the  time  tlie  hole  was  cov- 
ered with  weeds,  and  tbe  steppiiqp-stones 
bordered  by  them,  and  there  was  nothing 
to  indicate  to  one  not  accnstiHned  to  use  this 
path  that  It  was  dangerous.  Even  If  tbe 
court  had  not  glvra  instruction  No.  9,  which 
fully  guarded  tbe  defendant's  rights,  flie  evi- 
dence did  not  justify  tills  instractton.  Nor 
was  there  emm  In  refusing  to  advise  the 
jury  that,  "If  the  place  wbere  plaintiff  al- 
leges she  fdl  was  not  In  a  direct  line  of  tbe 
cross-walk  from  the  east  ride  ot  Jefferson 
street  to  the  west  side  thereof,"  sbe  could 
not  recover.  The  wbote  testbiMMiy  showed 
that  at  the  time  Jefferson  street  was  being 
Improved,  and  there  was  no  cross-walk  from 
tlie  east  side  to  the  wast  side  ttf  It;  and  bmee 
the  walk  on  which  plalntlfl  fisll  coold  not 
have  been  in  a  direct  line  with  such  cross- 
walk, which  had  bem  removed  pending  Oe 
paving  of  the  street  at  tbe  tbne.  On  tbe 
other  hand,  tbe  only  evideocs  on  tbe  sub 
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Ject  was  that  the  stepping-stonea  were  In 
the  direct  line  of  the  sidewalk  on  the  north 
side  of  NlnUi  street  at  the  west  side  of  Jef- 
ferson street  Moreover,  If,  as  the  testi- 
mony all  tends  to  prove,  the  city  had  caused 
these  stepping-stones  to  be  placed  there  for 
a  crossing,  and  Invited  the  public  to  use  them 
In  passing  from  the  street  across  the  curb 
to  the  sidewalk,  the  mere  fact  that  they  were 
not  laid  In  an  exactly  direct  line  with  what 
had  previously  been  a  crossing  would  not 
exculpate  the  dty  for  their  negligent  set- 
ting.   This  Instruction  was  properly  refused. 

&  The  city  complains  of  the  amount  of 
the  verdict  as  excessive.  Various  witnesses 
did  testify  that  Mrs.  Haxton  had  poor  health 
before  she  suffered  this  fall.  It  appears  she 
had  been  afflicted  with  hemorrhoids  and  had 
fainting  spells,  but  It  also  appears  that  she 
was  an  industrious  woman;  making  her  liv- 
ing, with  the  aid  of  her  little  boy,  by  taking 
in  washing,  prior  to  the  time  of  her  fall. 
There  Is  no  question  that  by  the  fall  she  re- 
ceived an  exceedingly  painful  sprain  of  the 
left  ankle,  and  that  the  ligaments  thereof 
were  ruptured,  and  that  two  physicians 
(Dra.  Seattle  and  Branaman)  found  It  nec- 
essary to  put  the  ankle  In  a  plaster  of  parls 
cast  for  three  or  four  weeks;  and  Dr.  Jones 
and  Dr.  Burnett  afterwards  found  this  ankle 
in  a  deplorable  condition,  particularly  tor 
one  whose  condition  in  life  required  her  to 
stand  over  a  washtub  to  make  ber  living,  and 
to  do  other  work  requiring  her  to  stand  on 
her  feet  All  the  physicians  agree  with  our 
common  experience  that  such  a  sprain  and 
rupture  la  more  painful  and  serious  than  the 
breaking  of  a  bone,  as  a  fractured  bone  will 
unite  more  readily  than  a  ruptured  ligament, 
especially  In  the  region  of  the  ankle.  The 
physician  testifled  that  platutlfTs  ankle  would 
never  be  aa  good  again  as  it  was  before  the 
tanrt  and  tliat  the  presence  of  anchylosis 
was  in  progress  at  the  date  of  the  trial.  In 
addition  to  this  the  evidence  tends  to  prove 
tbat  plaintifTs  backbone  struck  the  protrud- 
ing gas  pipe  when  she  fell,  and  the  evidence 
tended  to  establish  that  she  constantiy  suf- 
fered with  pains  In  her  back  from  this  cause; 
and  ber  physician  testified  that  such  an  in- 
Jury  from  such  a  cause  would  affect  the 
nervous  systetn,  and  produce  the  pains  of 
which  plaintiff  complained,  and,  considering 
her  age,  this  condition  was  not  likely  to  get 
any  better.  By  reason  of  her  Injuries,  plain- 
tiff was  compelled  to  give  up  wa«hin^,  and 
tried  various  ways  of  making  a  living,  and 
bad  been  compelled  to  abandon  tbom,  or 
woife  only  half  time.  The  verdict  in  this 
case  received  the  approval  of  the  trial  jndsre  . 
and  the  Jury.  In  view  of  all  the  evidence, 
we  are  not  authorized  to  hold  that  It  whs 
BO  unreasonable  and  disproportionate  to  her 
injuries  as  to  shock  the  conscience  of  the 
c4Mirt  or  to  appear  to  be  the  result  of  pas- 
sion, prejudice,  or  mistake,  and  hence  It 
must  stand. 

9.  The  lola  femalnlng  contention  Is  that  i 


the  circuit  court  of  Benton  county  had  no 
Joriadlction  to  try  this  cause,  because  the 

law  govoming  changes  of  venue  from  Jack- 
son county  requires  that  they  shall  be  grant- 
ed to  some  county  In  the  "same  or  next  ad- 
Joining  circuit"  Rev.  St  1899,  1  822  (Laws 
1879,  p.  82,  {  11).  When  the  change  of  venue 
was  granted,  no  exception  was  taken  to  the 
action  of  the  circuit  court  of  Jackson  coun- 
ty in  granting  it  and  no  motion  to  strike  it 
from  the  Benton  docket  was  entered.  De- 
fendant voluntarily  entered  its  appearance  In 
the  Benton  court,  and  submitted  to  its  ju- 
risdiction, without  objection  of  any  kind. 
The  circuit  court  of  Benton  county  was  and 
ia  a  coort  of  general  Jurisdiction,  and  had 
Jurisdiction  of  this  class  of  cases,  and  the 
parties  voluntarily  submitted  themselves  to 
its  Jurisdiction.  By  so  doing  they  waived 
any  objection  they  might  have  had  by  reason 
of  the  statute  governing  changes  of  venue 
from  Jackson  county.  This  is  too  well  set- 
tled to  be  longer  questioned  in  this  state. 
State  V.  Lynn,  169  Mo.  670,  671,  70  S.  W. 
127;  State  ex  rel.  r.  McEee,  100  Mo.  238^  M 
S.  W.  421;  Wright  T.  Kansas  dty  (Mo.  Bq^) 
86  S.  W.  452. 

One  other  matter  need  be  mentioned.  The 
circuit  court  of  Benton  county  permitted  a 
correction  ot  a  clerical  mistake  made  by  the 
clerk  of  Jackson  county  In  certifying  the 
transcript  to  Benton,  by  changing  the  word 
"right"  to  "left"  In  describing  the  injury  to 
her  leg.  It  is  apparent  the  defendant  was 
neither  surprised  nor  Injured  by  its  correc- 
tion or  amendment 

We  find  no  reversible  error,  and  the  Judg- 
ment la  affirmed.  All  concur. 


BTATB  HUNT. 

(Supreme  Court  of  Missouri,  Division  Na  & 
July  8,  1905.) 

1.  Obiminai.  Law— Ihtobuuioii— BxATum 

— VEKtTE. 

Rev.  St  1889,  |  2527,  provides  that  tt  shUl 
not  be  neceaaary  to  state  aoy  veane  in  the  body 
of  an  information,  but  that  the  county  or  other 
Jarladictlon  named  in  the  margin  shall  be  tak- 
en to  be  the  venue  for  all  the  facts  stated  in 
the  body  of  the  same.  Held,  that  an  indict- 
msnt  for  araon  which  stated  tiiat  the  prosecnt- 
tng  attorney  for  a  certain  county  In  the  state 
of  Missouri  Informed  the  court  tliat  defendant 
did  then  and  there,  etc.,  was  sofficlent,  without 
atnln  repeating  "In  the  state  of  Miaaouri." 

[Ed.  Note. — For  cases  in  point,  see  vol.  27» 
Cent  Dig.  Indictment  and  Information,  M  119^ 
239,  240,  243.J 

2.  Saux^Locatioii  or  Bdildiho. 

Rev.  Sl  3809,  8  187S,  In  relation  to  arson, 
divides  the  buildings  named  therein  into  differ- 
ent classes.  Following  the  first  classification 
are  the  words  "of  another,"  but  the  clause  re- 
ferring to  bouses  of  public  worship,  etc..  Is  not 
followed  by  words  of  any  sudi  Import  Held, 
tbat  an  information  charing  arson,  consisting 
of  the  burning  of  a  house  of  public  worship, 
the  property  of  the  General  Baptist  Church,  was 
sufficient  to  advise  defendant  of  what  particu- 
lar church  hs  was  diarged  with  bnmiD^ 


Digitized  by  Google 


720 


88  SOUTHWBSTSBN  BSPOBTaiL 


8.  CbIUINAI.  Iii.W  — LntlTATIONB  — iHSTxno- 

TIONS. 

Oa  a  prosecution  for  araoD,  an  inBtrnctlon 
that  the  jxtry  ehoald  convicC  if  the  crime  wa* 
oonuDitted  within  three  years  prior  to  the  data 
when  the  amended  infoiTnation  wai  filed  waM 
not  prejadiciallj  erroneous. 

Appeal  from  Circuit  Oonrt.  Douglas  Coim- 
tr;  Jno.  T.  Mowe,  Judga 

J.  W.  Hunt  waB  convicted  of  arson,  and  tw 
appeals.  Afflrm^ 

Bnrkbead  &  Clarke,  for  appellant  H.  S. 
Hadler,  Atty.  Gen.,  and  Frank  Blake,  tm  Oia 

State. 

BURGESS.  P.  J.  On  the  8th  day  of  Sep- 
tember, 1901,  the  prosecuting  attorney  of 
Douglas  county,  Mo.,  filed  an  information  In 
the  circuit  court  of  said  county  charging  the 
defendant  with  the  crime  of  arson,  in  setting 
fire  to  and  burning  a  clinrch  building  In  said 
county  on  or  about  the  16th  day  of  June, 
1904^  Thereafter,  on  September  26,  1904,  he 
filed  an  amended  Information,  by  leave  of 
court,  charging  tbe  defendant  with  tbe  same 
offense.  Upon  trial  bad,  tbe  defendant  was 
convicted  of  the  crime  charged,  and  his  pun- 
ishment fixed  at  five  years'  imprisonment  in 
the  State  Penitentiary.  After  unsuccessful 
motions  for  new  trial  and  in  arrest,  the  de- 
fendant saved  bis  exceptions  and  appeals. 

On  Thursday,  the  16th  day  of  June,  1904, 
a  country  Baptist  church  was  destroyed  by 
fire  In  the  said  county  of  Douglas,  state  of 
Missouri.  It  appears  from  tbe  evidence  that 
the  defendant  owned  and  had  in  bis  posses- 
sion a  horse,  the  right  hlud  foot  of  which 
had  some  peculiarity,  In  that  it  seemed  to 
turn  In,  or  rather  to  one  side,  and  when  tbe 
horse  walked  or  ran  it  made  a  "winding 
track."  Tbe  day  before  the  building  was 
burned  there  bad  been  a  rala,  and  witnesses 
for  the  state  testified  that  tbe  horse's  tracks 
were  found  leading  from  the  direction  of  the 
town  of  Arnold  up  to  tbe  bitching  place  near 
the  church,  and  back  again  towards  Arnold. 
The  defendant  lived  about  3%  miles  north- 
west from  the  church,  and  west  of  tbe  town 
of  Arnold,  which  was  2^  miles  from  tbe 
church.  A  witness  for  '  the  state,  by  the 
name  of  G.  P.  Everfaart,  measured  tbe  foot 
of  tbe  defendant's  horse  on  one  occasion 
when  it  was  ridden  to  bis  bouse  by  a  son  of 
defendant,  and  be  testified  that  the  traces 
leading  up  to  and  away  from  the  church  cor- 
responded to  and  fitted  the  measurements  of 
the  horse's  foot  It  seems  that  some  time 
before  tbe  building  was  burned  the  defend- 
ant's son  had  been  arrested  for  disturbing 
religious  worship  at  this  church,  and  defend- 
ant made  various  threats  about  its  destnic- 
Uon  In  the  event  the  prosecution  was  not 
stopped.  About  two  weeks  before  the  fire 
he  stated  to  witnesses  who  testified  in  behalf 
of  the  state  that  If  this  was  not  done  the 
chnrcbhouse  would  be  burned  to  ashes,  and 
said;  "I  will  stop  the  Sunday  school  and 
prayer  meeting,  both."   Tbe  prosecution  was 


not  dismissed,  and  about  two  weeks  then- 
after  the  church  was  destroyed  by  fire. 
Thore  was  other  evidence  as  to  the  measure- 
ments of  Hie  horse's  foot  and  the  correspond- 
eaaa  thereof  with  the  measurement  of  the 
tracks  seen  near  the  church,  and  also  as  to 
the  threats  made  by  defendant  that  tbe 
church  would  be  burned  down  If  the  suit 
against  bis  son  was  not  dismissed.  The  evi- 
dence also  showed  tiiat  the  shoes  of  the  horse 
had  been  removed  before  tbe  burning  of  tbe 
bnUdlng.  The  defense  was  an  allbl,  and  ser- 
eral  manbers  ttf  the  defendants  family  testi- 
fied that  he  was  at  home  on  the  night  of  the 
burning  of  the  bnildli^,  but  the  testimony 
was  not  exactly  In  accord  as  to  tbe  hour  he 
went  to  bed. 

The  information  upon  which  d^endant 
was  convicted  was  in  substance  as  follows: 
"In  tbe  drcnit  Court  of  Douglas  County, 
Missouri,  September  Term,  1901  Fred. 
Stewart  prosecuting  attorney  within  and  for 
the  county  of  Douglas,  In  tbe  state  of  Mis- 
souri, informs  the  court  that  J.  W.  Hnnt  on 
or  about  the  IStb  day  of  June,  1904,  In  tbe 
said  county  of  Douglas,  did  then  and  there 
unlawfully,  willfully,  and  feloniously  set  fire 
to  and  burn  a  certain  house  of  public  wor- 
ship there  situate,  of  the  property  of  the 
General  Baptist  Church,  in  said  county,  and 
erected  for  public  use,  to  vrlt  for  tbe  public 
worship  of  God,  against  tbe  peace  and  digni- 
ty of  the  stata"  The  Information  is  assail- 
ed upon  various  grounds,  but  only  such  of 
.them  as  seem  to  be  worthy  of  consideration 
will  be  noticed.  One  of  these  is  that  the  In- 
formation does  not  charge  that  tbe  alleged 
biuning  was  d<Hie  In  the  state  of  Missouri, 
and  does  not  therefore,  show  that  the  situs 
of  tbe  offense  was  within  tbe  Jurisdiction  of 
the  court  After  stating  In  the  InformatioD 
that  "Fred.  Stewart,  prosecqting  attorney 
within  and  for  the  coimty  of  Douglas,  in  the 
state  of  Missouri,  Informs  the  court  that  J. 
W.  Hunt  on  or  about  tbe  16th  day  of  June, 
1004,  In  tbe  said  county  of  Douglas,  did  tben 
and  there,"  etc.,  It  was  wholly  unnecessary 
to  again  repeat  "In  tbe  state  of  MlssourL" 
By  section  2527,  Rev,  St  1899,  It  is  provid- 
ed: "It  shall  not  be  necessary  to  state  any 
venue  In  the  body  of  any  Indictment  or  in- 
formation ;  but  the  county  or  other  jurisdic- 
tion named  In  tbe  margin  thereof  shall  be 
taken  to  be  the  venue  for  all  tbe  facts  stated 
In  the  body  of  the  same."  The  words  '*then 
and  there,"  together  with  the  words  "there 
situate,"  clearly  mean  that  the  offense  wss 
committed  In  the  county  of  Douglas,  state  of 
Missouri,  as  the  caption  to  the  information 
shows  that  the  Information  was  filed  and 
the  prosecution  had  in  Douglas  county,  Uc 
and  practically  tbe  same  allegations  api>e9r 
in  the  first  part  of  tbe  informatlOD  Itself. 
Indictments  similar  In  form  have  frequently 
been  held  valid  by  this  court  State  r. 
Ames,  10  Mo.  743;  State  v.  Goode.  24  Mo. 
3G1;  State  v.  Simon,  SO  Mo.  370;  State  t. 
Dawson,  90  Mo.  148^  1  S.  W.  827. 
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Nor  was  It  necessary  that  the  parUcnlar 
locatlm  of  the  building  alleged  in  the  In- 
formatlon  to  have  been  burned  be  set  forth 
ttierelu.  The  allegation  that  It  was  a  honse 
of  public  worship  sitnate  in  said  onmly,  the 
property  of  the  General  Baptist  OhnnA,  and 
erected  tar  the  public  worship  of  Ood,  was 
all  that  was  necessary  In  order  to  adrlse  de- 
fendant of  the  particular  church  which  he 
was  charged  with  burning.  The  Infttrma- 
tlon  alleges  that  the  building  was  owned  by 
the  General  Baptist  Ohorch,  and  It  ts  eon- 
-tended  by  defendant  that,  as  that  dinrch  Is 
not  an  IndlTidnal  or  a  eorporatlnt,  the  bulld- 
ing  Is  not  IdentUled  by  cbargliv  ot  averring 
ownership.  This  case,  faowew,  does  not  | 
come  within  the  range  of  defuidant^  ai^-  j 
ment,  In  tihat  fbe  building  referred  to  in  the  i 
Information  does  not  belong  to  ttiat  class  of  I 
buildings  In  reqpect  of  whldi  it  is  neee«>7 
to  allege  ownership.  The  information  in 
tblB  case  Is  drawn  undw  section  1876,  Bev. 
8t  1899,  wldeh  divides  the  buildings  named 
ther^  bito  different  classes.  Followlxv  ttie 
first  classlflcation  are  the  words another,"  I 
wUle  the  clause  which  refers  to  houses  of  I 
public  worship,  colleges,  schools,  and  other  ' 
public  buildings  Is  not  followed  by  such  I 
words  w  WOTds  of  similar  Impnt.  It  was  • 
not  necessary,  dmfore,  to  the  Yaltdlty  of  | 
the  Information  that  ownership  shoiild  ha  to 
been  allied,  and  the  all^tlon  that  tbe 
churcb  was  **ttie  propraiy  of  the  General 
Baptist  drarch"  is  immaterial  and  should  be 
dlsr^arded.  In  State  t.  Moore,  61  Ho.  376; 
this  court  said:  "All  that  the  ends  of  Jus- 
tice required  was  that  the  building  should 
be  sufficiently  Identified  the  allegation  of 
the  Indlctraoit,  and  that  ttiose  allegatKms 
should  find  support  In  the  testimony  adduced, 
and  this  was  done.  It  would  be  as  absurd 
as  It  would  be  impossible  to  require  grand 
jurors  in  findli^  and  prosecuting  attorneys 
in  preparli^  indictments,  or  coorts  during 
ttie  progress  of  a  criminal  trial,  to  go  into 
nice  and  oltlcal  eramlnatlwis  as  to  tiie  own- 
ership <rt  teal  pnwOTty.  Were  tills  allowed, 
offenders  would  frequently  'go  unwMpped  of 
Justice^  In  emsequoice  of  the  tai«led  Intrl- 
cactes  of  ttie  title  to  a  piece  of  land."  State 
T.  Roe,  U  Vt  98,  is  very  much  in  point  iq»n 
this  feature  of  the  case.  The  dtfendant  In 
that  case  was  Indicted  and  convicted  for 
burning  a  certain  meeting  bouse  belonging  to 
the  First  C>lvuki>tlc  Omgre^itional  Society 
in  Burlington,  erected  for  public  use,  to  wit, 
tot  the  public  worsUV  Almighty  God,  un- 
der a  statute  making  it  a  felony  to  set  itoe  or 
bam  such  a  building  with  a  felontoos  Intent 
It  was  held  to  be  unneoessary  to  all^  In 
tbe  todlctmoit  that  swA  buiWng  was  at,  or 
belonged  to,  any  particular  person  or  persons 
or  corpwation,  and  that  all  that  all^tlai 
was  surplusage  in  the  Indictment 

To  authorise  a  conviction,  tbe  offense  must 
have  been  committed  within  three  years 
next  preceding  tbe  finding  of  the  Informa- 
tion ;  and  as  tbe  first  infwmation  in  tbe 
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case  was  filed  on  tbe  8th  day  of  September, 
1904,  and  the  court  Instmcted  tbe  Jury  to 
convict  tbe  defmdant  If  tbey  found  that  he 
bad  committed  the  offense  within  three  years 
prior  to  tbe  20th  day  of  September,  1904,  tlie 
day  upon  which  the  amended  Infbrmntion 
was  filed,  it  is  Cfmtended  tiiat  the  court  com- 
mitted reversible  error  in  glvli^  such  instruc- 
tion. We  are  unable  to  appreciate  tbe  force 
of  this  oontattion,  because,  If  an  error  at  all. 
It  was  in  favor  of  tbe  defendant,  in  tbat  it 
gave  htm  the  benefit  of  16  days  In  time  that 
he  would  not  have  gotim  if  tbe  Instruction 
had  told  the  Jory  that  In  order  to  convict 
tbe  dtf  endant  it  devolved  upon  tbe  stete  to 
show  that  the  <tfFense  bad  hem  ctmimltted 
within  three  years  prior  to  tiie  time  of  the 
filing  of  tbe  information  on  tiie  Stii  day  of 
Septembw,  1904,  and  tiie  dtfendant  cannot 
be  heard  to  complain  of  such  error,  if  snA 
it  was. 

The  instruction  vpon  reastmable  doubt  la 
in  the  form  often  approved  by  this  court,  and 
tiie  ob5ecti<m  urged  against  same  Is  without 
merit.  State  v.  Duncan.  142  Ma  44  S. 
W.  268;  State  v.  Garrison,  14T  MO.  S48.  40 
S.  W.  008;  State  v.  Oushenbaryi  1S7  V/o. 
168,  56  S.  W.  787;  State  v.  Smith,  104  MO. 
669,  66  B.  W.  37a 

lindiiv  no  reversible  errw  In  the  recmd. 
we  affirm  the  Judgment.   All  concur. 


BBADFOBD  at  aL  v.  BLOSSOM  et  aL 
(Saprame  Ooort      Mtssourl.  Jons  28,  1900.) 

1.  Wnxs— Umdttb  Ihvluehct— Bvidbkot. 

Undae  iDfluence  may  be  inferred  from  facts 
and  circumstances — from  the  relation  of  the 
parties  and  testator's  mental  condition. 

[Ed.  Note. — For  cases  In  point,  see  v<H.  49, 
Cent.  Dig.  WUls,  H  888-402.1 

2.  Same. 

On  an  issne  aa  to  whether  a  will  was 
bronffbt  about  by  fraud  and  undue  influence, 
hold,  that  the  question  was  one  for  tbe  jury. 

[Ed.  Note. — For  cases  la  point,  see  voL  45^, 
CenL  Dig.  Wills,  |  768.] 

Brace,  C.  J.,  and  Marshall.  J.,  dissenting. 

In  Banc.  Appeal  from  St  Louis  Circuit 
Court;  Warwick  Hongta,  Judge. 

Contest  of  the  will  ct  Emma  V.  Bradford 
Frank  B.  Bradford  and  another.  From  a 
Judgment  In  favor  of  proponents,  contestants 
appeaL  Beversed. 

M.  v.  Hanley  and  B.  P.  ft  0.  B.  Williams, 
fbr  apptilants.  Thos.  B.  Harvey,  for  minor 
r^xmdoito.  Bt^Ie,  Priest  &  Ledunann,  tor 
otiier  respondentSa 

BUBGBSB,  J.  Tills  is  a  Statutory  omtest 
of  the  will  cf  Bmma  V.  Radford,  who  died 
July  28, 1898.  The  will  was  admitted  to  pro* 
bate  August  8, 1806,  and  the  contest  proceed- 
ings were  begun  on  Oetobor  10,  18B0.  The 
contestants  are  Frank  B,  Bradford  and  Oar* 
ollne  B.  Byan,  stm  and  daughter  and  only 
thlldren  of  tbe  testatrix. 

The  will  purporta  to  have  been  ezseatsd 
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on  tbe  2lBt  day  ^  July,  1S88.  It  reanSB  as 
fpllowa: 

"I,  Kffima  Virginia  Burne  Bradford,  widow 
ot  the  late  WUllam  B.  Bradford,  of  the  City 
of  St  Louis,  State  of  Miesourl,  being  of 
Bound  mind  and  memory  and  mindftU  of  the 
uncertainty  of  life,  do  by  these  presents 
make,  publish  and  declare  the  following  in- 
strument  to  be  iny  last  will  and  testament, 
hereby  expressly  revoking  all  other  wills 
made  and  published  by  me. 

*1.  I  declare  that  I  have  now  living  two 
children:  My  son,  Frank  E.  Bradford,  and 
my  daughter,  Carrie  Bradford  Ryan,  wife  of 
Alfred  Kyan;  that  I  have  no  debts  or  obllga- 
tlons  of  any  character  to  be  allowed  against 
my  estate,  except  such  as  may  accrue  for  my 
last  sickness  and  funeral,  and  except  such 
as  may  be  secured  on  real  estate  purchased 
by  me,  tm  the  defwred  payments  of  the  pur- 
chase pric^  for  which  I  have  hereinafter 
made  special  provision.  And  sm  to  other 
debts  and  obligations,  I  direct  my  executor 
named  to  contest  the  validity  of  any  claim 
against  my  estate  which  in  his  opinion  Is  of 
long  stan^ng  and  supported  by  doubtful  or 
uncertain  evidence. 

"IL  It  is  my  vrill  that  aU  of  my  estate, 
real,  personal  and  mixed,  wherever  situate, 
and  to  which  I  um  mtitled  ^th^er  at  law  or 
in  equity,  vested  in  me  in  fee  simple,  or  oth- 
erwise, by  virtue  of  any  gift,  grant  devise, 
inheritance,  or  by  virtue  of  any  conve^mce 
made  to  any  trustee  or  trustees  tor  my  use 
and  benefit  w  under  any  power  mentioned 
Id  such  cmiT^rance,  which  antborlaes  me  to 
appoint  dUvose  or  devise  I17  lut  will  and 
testament,  or  any  other  conveyance  in  the 
nature  of  a  last  will  and  testament  any  of 
such  properly,  real,  personal  or  mixed,  I  do 
hereby  will,  devise  and  bequeath  to  my 
friend  Howard  A.  Blossom. 

**To  have  and  to  hold  the  same  unto  talm, 
the  said  Howard  A.  Blossom,  and  to  his  heirs 
and  assigns  forever. 

"In  trust  however,  for  the  following  pur- 
poses, to  wit:  To  deliver  to  my  daughter. 
Carrie  Bradford  Byan,  wife  of  Alfred  Byan, 
and  to  my  son,  Frank  B.  Bradford,  out  of  my 
residence  8U(A  statuary,  pictures,  laces,  jew- 
els, clothing  and  household  goods,  of  equal 
Talue  to  each  of  said  persons,  as  they  may 
select;  and  If  my  said  son  and  daughter 
cannot  agree  upon  the  articles  to  be  selected 
hy  than  then  said  trustee  shail  decide  In  all 
cases  of  disagreemuit  and  shall  d^ver  such 
property  as  herein  devised  and  bequeathed 
to  him  to  said  persons,  as  he  may  determine. 

"And  in  further  trust  &s  to  all  other  inrop- 
erty  owned  and  possessed  by  me,  or  to  which 
I  am  entitled  either  at  law  or  in  equity,  to 
collect  and  recrive  all  the  rents,  issues  and 
profits  thereof,  and  to  pay  all  the  taxes,  ae- 
sessments,  Insurance  and  repairs,  and  all 
other  expenses  which  in  the  discretlw  of  the 
said  trustee  may  be  deemed  proper  and  ex- 
pedient to  be  incurred  In  holding,  managing, 
controlling  and  dl^toslng  of  said  property; 


and  to  pay  out  ot  said  Income  (or  the  prin- 
cipal, if  necessary),  so  held  by  said  trustee, 
any  sum  or  sums  of  money  that  may  be 
recovered  any  action  at  law  or  solt  In 
equity  against  said  trustee,  1^  uiy  peraoa 
or  persons  whomsoever,  for  any  damages  or 
Injuries  sustained  by  any  person  or  peraons 
by  reason  of  any  act  done,  or  omission  of  any 
act  by  the  said  trustee,  by  which  any  cause 
of  action  for  any  injury  or  damage  shall  re- 
sult and  for  which  any  person  or  persons 
may  be  entitled  to  recover  against  said  trus- 
tee for  such  Injuries  or  damages.  And  from 
the  net  income  thereof,  after  the  payment  of 
ail  such  sums  required  herein  to  be  paid  by 
said  trustee,  to  divide  the  said  income  int^ 
two  equal  parts;  to  sufter  and  permit  my 
son  Frank  to  use  and  enjoy  so  much  of  the 
one  part  of  the  said  net  Income  for  and  diff- 
lug  his  natural  life  as  my  said  trustee  may 
deem  proper  to  pay  him,  such  payment  to  be 
made  to  him  In  such  sum  or  sums  and  at 
such  time  or  times  as  said  trustee  may  de- 
termine, paying  ttie  same  into  his  own  liands 
and  taking  his  receipt  therefor.  And  tnm 
the  other  part  of  said  Income  to  snlfer  and 
permit  my  danghter  Carrie  to  use  and  «i- 
Joy  so  much  of  said  part  of  said  net  Income, 
for  and  during  her  natural  life,  as  my  trot* 
tee  may  deem  proper  to  pay  her,  su<^  pay^ 
ment  or  payments  to  be  made  to  hw  In  aiid» 
sum  ot  sums  and  at  such  time  or  times  as 
said  trustee  may  determine,  paying  tlie  same 
Into  her  own  hands  and  taking  her  rece^ 
therefor. 

"in.  And  In  further  trust  after  the  death 
of  the  said  son  Frank,  In  the  event  of  bis 
marriage  and  his  wife  should  survive  hla, 
to  suflw  and  pramlt  his  widow  to  nae  and 
enjoy  so  much  of  one-fourth  of  said  net  inr 
come  Q.  e.  one-half  of  Us  shareK  for  and 
during  the  period  of  her  natural  life,  if  she 
shall  remain  the  vridow  of  my  son  Frank,  as 
my  trustee  may  deem  proper  to  pay  ho-.  In 
such  sum  and  at  such  times  as  said  truitee 
may  determine,  paying  the  same  Into  her 
own  hands  and  taking  bw  rectipt  therefor; 
and  In  case  of  her  death  or  marriage  all  the 
share  of  my  said  son  Frank  In  such  incwno 
shall  be  paid  to  his  child  or  chUdrm  aa  bm- 
inafter  mentioned,  In  tlu»  manner  ImetnaflCT 
stated. 

"And  In  further  trust  that  In  case  my  stld 
■on  Frank  shall  marry  and  any  child  ot  ebll- 
dren  shall  be  bom  of  lils  twdy,  who  shall 
survive  blm,  to  suffer  and  pv mlt  such  child 
or  children  to  use  and  enjoy  so  mn<di  of  one- 
fourth  of  said  net  Income  (L  e.  one-half  <tt 
his  share),  for  and  during  the  period  of  Oi* 
mlncnlty  of  such  child  or  children,  u  my 
trustee  may  deem  j^ro^r  to  pay  to  the  lavfol 
guardian  of  such  child  or  children.  In  nicli 
sums  and  at  such  times  as  said  trustee  may 
determine;  said  payment  to  be  made  Into 
the  hands  of  the  said  guardian  or  legal  cus- 
todian of  such  child  or  children,  or  directly  to 
such  child  or  childrm,  if  my  said  trustee  may 
deem  such  paymrat  proper  and  opsdleat. 
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and  taking  the  receipt  of  Boch  child  or  chil- 
dren ther^or. 

"And  In  fnrtfatt  tm^  tibat  in  case  mj  aald 
aoa  Vrank  aball  die  without  lasoe  bom  of  bla 
body,  leavlns  a  iridow,  then  one-foiuUt  of 
the  net  Income  ia  to  be  added  to  the  ^incipal 
and  held  by  the  aaid  trustee  as  hweln  pro- 
vided for  the  diaposal  of  the  laid  priudpaL 

*'And  In  farther  trust,  that  In  ease  the 
death  of  my  said  son  Fnuak.  onmarrled,  and 
without  issue  bfon  of  his  body,  and  pzifv  to 
the  death  of  my  dan^t»  Curie,  then  I  di- 
rect my  trustee  to  suffer  and  permit  my 
daughter  Carrie  to  use  and  enjoy  as  much 
of  the  said  net  income  for  and  during  her 
natural  life  aa  my  said  trustee  may  deem 
prc^mr  to  pay  ho-,  in  such  sums  and  at 
Buch  times  aa  said  trustee  may  determine, 
paying  the  same  into  her  own  hands  and 
taking  her  rece4)t  therefor. 

'*IY.  And  in  further  trust,  tn  case  of  the- 
desth  of  my  aald  daughter  Carrie,  leaving  a 
child  or  dilldrta  bom  of  lier  body,  to  suf- 
ter  and  permit  such  child  or  diildren  to  use 
and  enjoy  so  much  of  said  net  Income  as  she 
would  be  entitled  to,  if  living,  for  and  dur- 
ing their  minority,  as  my  trustee  may  deem 
vmpvs  to  pay  them,  o^  the  guardian  <hf  ens- 
todlan  of  anch  chUdrm,  In  sneb  sums  and 
at  such  times  aa  aald  trustee  may  deter- 
mine; said  payments  to  be  paid  in  the  hands 
of  said  guardian  or  legal  custodian,  or  direct- 
ly to  aald  child  or  children,  if  my  wid  Iras- 
tee  may  deem  such  paymoit  proper  and  oe- 
pedlent,  and  teUug  0ie  zecelj^  of  such  child 
or  children  therefor. 

''And  in  further  trusi;  that  It  my  said 
daughter  Carrie  shall  die  leaving  do  ehil- 
dien  or  their  descendants,  or  in  case  of  her 
death  any  of  her  chlldroi  shall  not  attain 
the  age  of  twenty-one  yean  and  shall  die 
leaving  no  descendants,  and  my  son  Frank 
shall  survive  the  said  daughter  Carrie  and 
her  said  children  and  their  descendants,  or 
my  said  son  Frank  shall  marry  and  leave 
any  child  or  dilldren  bom  of  bis  body  sur- 
viving him,  and  after  the  death  at  my  said 
daughter  Carrie  and  her  descendants  and 
any  of  her  ^Idroi  shall  not  attain  Ihe  age 
of  twenty-one  years  and  shall  die  leaving  no 
descendants,  then  my  said  trustee  shall  suf- 
fer and  permit  my  said  son  Frank,  or  his 
ehUd.  w  children,  to  use  and  enjoy  so  much 
of  the  entire  income  ot  said  estate,  tar  and 
during  their  natural  lives,  as  my  trustee 
may  deem  prt^er  to  pay  them,  in  such  sums 
and  at  such  times  as  said  trustee  may  de- 
termine, and  paying  the  aame  into  their  own 
bands  and  taking  thdr  reo^pt  therefor. 

'*And  in  farther  trust,  that  in  case  my  said 
son  Frank  shall  die  leaving  no  children  or 
tbelr  descendants,  or  in  case  of  his  death 
any  of  his  chlldrai  shall  not  attain  the  age 
of  twenty-one  years  and  shall  die  leaving 
no  descmdants,  and  my  daughter  Carrie 
shall  sunrive  my  said  son  Frank  and  his 
■aid  children  and  their  descendants,  or  my 
aaid  daughter  Carrie  shall  leave  any  child 


or  children  b<nn  of  her  body  surviving  her^ 
and  after  the  death  of  my  said  son  Frank 
and  his  descendants  and  any  at  his  .chUdrsa 
shall  not  attain  the  age  o£  tweiUy-one  years 
and  shall  die  leaving  no  descendants,  then 
my  said  trustee  shall  suffer  and  permit  my 
daughter  Oarrle,  or  her  child  w  chlldr^  to 
Vse  and  enjoy  so  mw^  of  the  entire  net  in- 
come of  said  estate,  for  and  during  their 
natural  lives,  as  my  said  trustee  may  deem 
proper  to  pay  them.  In  such  sums  and  at 
such  times  as  said  trustee  may  determine, 
and  paying  the  same  Into  their  own  hands 
and  taking  thielr  receipt  thertfor. 

And  In  further  trust,  that  if  my  said 
daughtn  Carrie  ahali  die  leaving  a  child  ox 
chlldroi  who  ahall  not  attain  their  majority 
or  leave  descendants,  and  In  case  the 
death  of  my  son  Frank,  unmarried,  or  if 
married  witliout  cblldien  bom  ist  his  body* 
or  shall  die  leavliv  a  child  or  diUdren  who 
shall  not  attain  their  majori^  or  leave  de- 
scendants, then.  I  do  will.  iteTlse  and  be- 
queath to  Alfred  te^fbrd  and  Charles  H. 
Bradford.  If  they  sbaU  then  be  Uvlng,  for 
and  during  th^  natural  lives,  and  attac  the 
deatti  of  Alfired  Bradfrad  and  Charles  H. 
Bradford  to  the  heirs.  <HC  Alfred  Bradftnd.  a 
certain  lot  or  paro^  of  land  situate  in  the 
City  of  St  Louis,  State  of  BdDssonrl,  beli«  a 
lot  of  ground  haviiv  a  front  <tf  ftnty  feet  aa 
the  north  line  of  Washlngbm  Avenue  by  a 
depth  of  one  hundred  and  twenty-five  feet; 
said  lot  cnnmenclng  at  a  p(dnt  on  the  north 
line  Qt  Washington  Avenue  ninety  feet  eaat 
oi  the  east  Una  of  Sixth  Street,  running 
thence  north  and  parallel  with  Sixth  Street; 
one  hundred  and  twenty-flve  fset,  thence 
east  and  parallel  with  Washington  Avenne 
forty  feet,  thence  south  and  parallel  with 
Sixth  Street  one  hundred  and  twenty-flve 
feet,  thence  west  akaig  the  north  line  of 
Washington  Avenue  forty  feet  to  the  point 
of  banning.  To  have  and  to  hold  the  above 
described  premises  to  the  heirs  of  the  said 
Alfred  Bradford,  and  tbelr  assigns  forever. 

**VI.  And  in  further  trust,  that  if  my  said 
daughter  Carrie  shall  die  leaving  a  child  w 
children  who  shall  not  attain  their  majority 
or  leave  deeceodants,  and  In  case  of  the 
death  of  my  wm  Frank,  unmarried,  or  U 
married  without  children  bora  of  his  body, 
or  shall  die  leaving  a  child  or  chlldra  who 
shall  not  attain  tbelr  maj<»lty  or  leave  de- 
scendants, then  in  trust  to  convey  all  the 
rest,  residue  and  remainder  of  my  estate, 
real,  personal  and  mixed,  Including  both 
principal  and  incnne  ttiereof,  to  the  legal 
heirs  of  my  two  sisters,  Mrs.  Margaret  Burns 
Mygat^  deceased,  late  of  Ticksburg,  Ml8slBS> 
ippl,  and  Mrs.  Caroline  A.  Bums  Wood,  de- 
ceased, late  of  Bichmond,  Virginia. 

"To  have  and  to  hold  the  same  unto  thenu 
and  their  heirs  and  assigns  forever. 

'*TU.  And  in  further  trust;  that  if  my  said 
daughter  Carrie  shall  die  leaving  a  child 
or  diildren,  and  when  the  yonngest  of  soch 
childrw  shall  attain  the  age  of  twenty-one 
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years,  aftw  tbe  death  of  thdr  aaid  motb«, 
and  In  case  of  tbe  <teath  of  my  said  aon 
Frank,  leaving  a  child  or  children  bom  of 
Ilia  body,  and  when  the  youngest  of  wbran 
shall  attain  the  age  of  twenty -one  years, 
after  tbe  death  of  th^  aald  father,  then  I 
direct  my  aald  traatee  to  dtrlde  the  principal 
of  aald  estate  Into  two  moieties;  one  ot 
which  I  direct  be  ahall  convey  in  fee  ainq^le 
to  the  child  or  children,  ot  the  ^ecendanta 
thereof,  of  my  daughter  Carrie,  discharged 
of  aald  tnu^  and  tbe  other  moiety  I  direct 
aald  tmatee  to  coot^  In  fee  simple  to  the 
clilld  or  children,  or  the  descendants  thereof, 
of  my  son  Frank,  discharged  of  aald  tmat 

''YIII.  It  Is  my  wlU,  and  the  said  tmatee 
la  farther  authorized  and  empowered  tiiat  at 
any  time  daring  the  life  of  n^  B<m  Frank 
and  my  daughter  Carrie,  or  at  any  time  aft- 
er the  death  of  either  of  them  and  during  tbe 
existence  of  the  trusts  hereinbefore  men- 
tioned and  set  forth,  to  sell  and  conv^  In 
fee  simple,  or  leaae  tm  a  twm  of  years,  or 
mortgage,  or  eonvey  1^  deed  of  trust,  or  otb^ 
erwlee  encnmber  any  or  all  of  the  real  estate 
held  and  owned  by  me.  or  In  municipal, 
Btate  or  county  bonds,  for  the  same  uaea  and 
trusts  and  to  pay  over  the  Income  therefrom 
In  the  same  manner  aa  the  rents  and  Income 
<  of  tbe  real  estate  and  other  prc^ierty  are  to 
be  paid  under  tbe  jmniaiona  hereof. 

"And  tiie  said  trustee  la  further  authorlaed 
and  onpowered  to  pledge,  bypottiecata,  mort- 
gage or  otherwise  encumber  any  of  tbe  real 
estate  herein  devised,  for  tbe  purpose  of  pay- 
ing off  any  mortgage  or  other  encumbrance 
existing  upon  any  of  tbe  real  estate  herein 
devised,  or  to  sell  any  of  tbe  real  estate  tor 
the  purpose  of  paying  oCE  any  oicumbrancea. 

"And  the  said  trustee  is  berets  authorlxed 
to  lease,  s^l  and  amvey  In  fae  simple^  or 
otiiorwlse  dispose  of  any  part  or  portion  of 
any  of  Hie  property  so  held  by  him  In  trust 
under  the  provisions  herein,  as  be  may  deem 
expedient.  It  being  left  entlrdy  to  bis  dis- 
cretion when  such  leases,  sales,  hypotheca- 
tions and  dlBposltlinu  of  said  pnpatj  Bball 
be  made. 

•*IX.  All  of  the  property  herein  conveyed 
to  the  said  trustee,  Including  all  reatS,  In- 
come and  profits  thereof,  and  which  Is  held. 
1^  blm  In  trust  for  the  use  and  benefit  of  the 
beneficiaries  herein  named,  shall  be  disposed 
of  and  held  by  said  trustee  In  the  mannw 
herein  provided  and  In  no  other  manner 
whatsoever,  and  neither  my  son  Frank  nor 
my  daughter  Carrie,  nor  their  descendanta, 
nor  any  benefldariea  her^  named,  shall 
have  any  right  ot  power  to  sell,  ccmvey, 
mortgage,  hypothecate  or  dispose  of  any 
interest  or  rl^  in  and  to  any  of  the  trust 
property  herein  held  by  aald  trustee  <x  bis 
successor;  such  dlsiMMitlon  is  hereby  pro- 
hibited by  any  beneficiary  In  this  will. 

"X.  And  in  further  trust,  that  wbenevor 
the  said  Howard  A.  Bloesom,  trustee  named 
herein  of  tbe  trusts  created  by  this  will. 


shall  become  a  nonresldoit  of  tbe  Stnte  at 
Missouri,  or  sliall  derire  to  resign  ttie  nid 
trusts  bweln  created,  be  shall  have  foil  pow- 
er and  authority,  at  any  ttane  he  may  so  de- 
sire^ to  ai^Kdnt  a  new  trustee  In  his  place 
and  stead,  by  an  Instromait  In  vrlttav  duly 
signed,  sealed  and  acknowledged  by  blm  and 
recorded  in  tbe  t^ce  of  the  Recorder  of 
Deeds  of  the  Glty  of  St  LonlaL  And  tbe  aald 
Howard  A.  Blossom  shall  also  have  power 
In  bis  last  wlU  koH  testament  to  anK^t  a 
new  trustee  in  bis  place  and  stead,  to  exe- 
cute the  trusts  herein  created,  in  case  of  his 
death. 

"And  In  further  trust  that  U  Hie  said 
Howard  A.  Blossom  shall  resign  or  shall  die 
without  appointing  any  trustee  aa  his  suc- 
cessor  hwdn,  then  tbe  Hlaslsslppi  Vmlhef 
Trust  Company  of  the  City  of  St  Louia  shall 
become  his  successor  of  tbe  trusto  herein 
created. 

"XL  In  conc1ust(m  I  do  hereby  nominate 
and  appoint  my  frtond  Howkrd  A.  BloaBom 
executed  of  my  will,  and  I  do  especially  dlre^ 
that  he  be  authorised  and  empowoed  to 
qualify  and  perform  all  the  duties  reanlred 
by  tbe  lawa  of  tbe  Btate  of.  Missouri,  as  such 
executor,  without  givli^  bond  to  any  peram 
or  to  the  State  tor  sudi  duties  In  aald  ofBee^ 
And  it  Is  my  further  win  flut  said  ^toward 
A,  Blossom,  as  trustee  under  tbe  trusto  here- 
in created,  shall  perform  tbe  duties  and  ob- 
ligatlona  of  said  truste  without  belnc  re- 
quired to  give  bond  to  the  State  of  UIsscmiiI, 
or  to  any  beneficiary,  at  any  person  for  tbm 
faithful  dlschai^e  of  bis  duttea  as  such  troa- 
tee. 

"It  is  my  furtiier  will,  and  I  request  and 
direct  my  encutm:  to  finally  arttle  my  eatato 
and  make  distribution  thereof  as  soon  as  tbe 
laws  of  the  State  will  permit 

"In  witness  whereof,  I  have  hereunto  net 
my  hand  and  aeal  this  ^st  day  of  July,  A. 
D.,  1896.       Btoma  V.  Bradford.  [SeaL]** 

Tbe  will  Is  contested  tm  the  ground  that  It 
waa  procured  by  fraud  and  undue  infloence 
by  the  defendant  Howard  A.  Blossom.  The 
petition  allies  that  the  said  alleged  will  was 
procured  to  be  drawn  and  prepared  by  aald 
Blossom,  who  waa  made  ocecntor  therein, 
and  to  whom,  and  to  bis  heirs  and  aaadgns 
fOTever,  the  property  mentioned  In  aald  will, 
valued  at  1360,000,  was  devised  and  be* 
queathed  to  trust  tor  tbe  certain  alleged 
purposes  set  forth  In  said  will,  and  that  tbe 
said  Blossom,  to  Crand  of  tbe  righto  of  tlie 
platotiffs,  and  by  bla  fraud  and  nndne  la- 
floence  practiced  upon  Bmma  V.  Bradford, 
procured  tbe  executhm  <tf  said  wUl;  that  tbe 
probate  of  said  will  was  also  procured  by  the 
firaud  and  dece^ptlon  ui  aald  Blossom,  all  for 
the  fraudulent  purpose  of  securtog  tbe  bene- 
fit of  said  estate  to  hlmseU  and  his  wife,  om 
of  the  contingent  devisees  in  the  said  alleged 
will.  It  la  further  alleged  that  at  tbe  time 
the  said  will  Is  dalmed  to  have  been  execut- 
ed, for  several  years  prior  thereto^  and  until 
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tlie  time  of  her  death,  the  testatrix  was  ph7»- 
Icallj  delicate,  weak,  and  Infirm,  and  that 
during  all  of  that  time  she  was  suffering 
from  extreme  nervousness  and  other  darango- 
ments,  that  made  her  incapable  of  attending 
to  ber  ordinary  affairs;  that  during  all  of 
said  time  she  was  almost  totally  deaf,  and, 
by  reason  of  her  afflictions  and  condition,  she 
was  wholly  depoident  upon  others  In  the 
management  of  her  household  and  business 
affairs.  None  of  the  defendants  filed  an- 
swers to  said  petition,  except  Howard  A. 
Blossom  and  Ada  E.  Blossom  and  the  two 
minor  defendants,  by  their  guardian  ad  litem. 
The  answers  of  Howard  A.  Blossom  and  Ada 
E.  Blossom,  though  filed  separately,  are  in 
substance  the  same.  In  said  answers  It  Is 
allied  that  the  Instrument  In  contest  was 
executed  by  Emma  V.  Bradford  on  the  21st 
day  of  July,  1893,  and  was  duly  attested  and 
admitted  to  probate;  that  Howard  A.  Blos- 
som was  duly  qualified  as  executor  thereof 
and  thereunder,  and  that  letters  testamen- 
tary were  duly  issued  to  him  In  the  probate 
court,  and  that  at  the  time  of  the  execution 
of  said  will  said  Bnmia  Y.  Bradford  was  of 
sound  and  disposing  mind  and  memory;  and 
that  the  same  was  and  Is  her  last  will  and 
testament.  All  other  allegations  in  plaintiff's 
petition  not  expressly  admitted  are  denied. 
The  minor  defendants,  who  are  the  children 
of  Caroline  B.  Byan,  by  their  guardian  ad 
litem,  Thomas  B.  Harvey,  nelthw  Join,  an- 
swer, admit,  nor  deny  the  allegations  of  plaln- 
tlfl*8  petition  as  to  fraud  and  nndae  Influ- 
ence, but  submit  their  Interests  to  and  for 
tbe  protection  of  the  court 

^he  cause  was  submitted  to  the  jury  upon 
the  following  Issue  or  Instruction:  'The  jury 
are  Instructed  that  the  Issue  to  be  tried  in 
this  case  is  the  paper  writing  dated  the  21st 
day  of  July,  1893,  propounded  as  the  last 
will  and  testament  of  Mrs.  Emma  V.  Brad- 
ford, deceased,  and  witnessed  by  W.  B. 
Thompson  and  Sophia  O.  Loessler,  in  truth 
and  in  fact  the  last  will  and  testament  of 
said  Emma  V.  Bradford  or  not;  and  upon 
fbls  Issue  the  court  instructs  tbe  jury  that, 
under  the  pleadings  and  the  law  and  the  evi- 
dence, the  jury  must  find  that  the  paper  writ- 
ing propounded  as  the  last  will  and  testa- 
ment of  Emma  V.  Bradford,  which  bears  date 
of  July  21,  1893,  and  attested  by  W.  B. 
Thompson  and  Sophia  C.  Loessler,  is  in  truth 
and  In  fact  the  last  will  and  testament  of  said 
Ifimma  T.  Bradford."  To  tbe  action  of  the 
court  in  giving  this  Instruction  the  contest- 
ants objected  and  excepted  at  the  time.  Un- 
der the  instructions-  of  the  court,  the  jury 
found  the  following  verdict:  "We,  the  Jury 
in  the  above-entitled  cause,  do  find  that  the 
paper  writing  dated  the  21st  day  of  July, 
1893,  propounded  as  the  last  will  and  testa- 
ment of  Emma  V.  Bradford,  deceased.  Is  the 
last  wilt  and  testament  of  said  Emma  V. 
Bradford,  deceased."  In  due  time  the  con- 
testants filed  their  motion  for  a  new  trial, 
irtilcb  belnc  oTcnrolad  th^  saved  their  ez- 


ceptlous,  and  bring  the  cue  to  this  oonrt  1^ 

appeal  for  review. 

The  facts  disclosed  by  the  reccvd  are  mb- 
stantlally  as  follows: 

Upon  the  issues  presented  the  defendants 
adduced  evidence  which  tended  to  show  the 
due  and  propw  execution  and  probate  of  the 
will  In  question.  The  evidence  on  the  part  of 
tbe  contestants  showed  that  the  will  was 
drawn  upon  the  request  of  the  defeadant 
Howard  A.  Blossom;  that  W.  B.  Thompson, 
the  attorney  who  drew  said  will,  was  andi. 
had  been  the  acting  attorney  for  said  Blos- 
som. Thompson  testified  that  Blossom  called 
at  his  office  several  times  to  see  him  about 
the  preparation  of  the  will;  that  he  never 
saw  Mrs.  Bradford  but  one  time,  and  that 
was  when  she  came  to  his  office  to  sign  the 
will,  and  that  the  data  upon  which  the  will 
was  prepared  and  executed  was  furnished  by 
Blossom;  that  Blossom  made  the  memoranda 
with  resi>ect  to  the  terms  of  the  will,  and 
carried  the  same  to  Thompson.  Tbe  memo- 
randa on  tCe  paper  delivered  to  Thompson 
were  In  the  handwriting  of  Blossom.  It  In- 
cluded two  sheets  of  paper.  The  first  draft 
of  the  will  was  prepared  from  the  m^o- 
randa  contained  In  these  two  sheets  of  paper, 
the  said  memoranda  being  as  follows: 

"The  Income — 

"To  Carrie  and  Frank  during  Iheh:  Ures. 
equal  parte. 

"If  Frank  marries  and  has  children,  and 
dies,  one-half  of  his  share  to  wife,  while  a 
widow. 

"To  children 

"If  Frank  marries,  and  has  no  children, 
and  dies,  one-half  of  his  share 

"To  wife,  while  a  widow 

"To  be  added  to  principal  and  Invested. 

"If  Frank's  widow  dies  add  the  share  to 
prlncipaL 

"If  Frank  does  not  marry,  one-half  of  his 
share  may  be  added  to  Carrie's  allowance, 
at  trustee's  option. 

"If  Carrie  dies,  her  income  to  her  children 
as  they  may  need,  at  trustee's  discretion,  and 
through  her  husband,  or  may  direct  payment 
of  bills  at  trustee's  discretion. 

"If  Carrie's  children  die,  after  Carrie  and 
before  their  21st  year,  their  share  to 

"EYank  If  surviving,  or  his  children,  If  any, 
or  added  to  principal. 

"As  trustee  may  deem  expedient  at  the 
time. 

"The  principal  to  tbe  children  of  Frank 
and  Carrie,  per  stirpes,  at  the  age  oi  twenty- 
one,  or  after  the  parents  demise. 

"If  Frank  die,  unmarried,  bis  share  to 
Carrie's  children,  if  they  survive  to  inherit 
as  above,  but  if  he  leaves  children,  to  them 
at  tbe  age  of  twenty-one,  or  after  his  death. 

"If  Carrie  die,  after  her  children,  her 
share  to  Frank  or  his  children. 

"And  if  Frank  or  Carrie  leave  no  lineal 
descendants,  heirs  of  their  bodies,  then  the 
estate  shall  not  be  turned  over  to  ttie  grand- 
children, until  th^  reach  the  age  of  twenty- 
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one,  respectively,  or  after  tbe  pareuta'  death, 
and  shall  not  be  liable  for  debta  made  prior 
to  actual  possession. 

"The  Income  shall  not  be  assignable  tor 
any  purpose  by  C.  Q.  T.,  not  liable  for  their 
debts  either  before  or  after  testator's  death. 

"Be  payable  in  such  smns  as  trustee  deems 
snfflclent  to  keep  them  In  comfort,  and  not 
wastefully,  and  any  excess  be  divested  and 
added  to  pttacipal. 

"The  trustee  has  power  to  sell  any  or  all 
for  purposes  of  reinvestment  to  regulate  In 
a  reasonable  degree  the  expenditure  of  0. 
T.  and  to  prevent  extravagance,  speculation 
or  wastefulness. 

"To  Invest  principal  or  accumulations  In 
real  estate  or  other  approved  securities, 

"To  deduct  from  Income,  expenses  and 
taxes  for  caring  for  estate, 

"To  advance  temporarily  a  portion  ot  In- 
come to  either  G.  Q.  T.  If  juBtlfled  1^  bis 
judgment 

"To  relinquish  ttie  trust  and  transfer  same 
to  a  trust  company  to  be  selected  by  bim." 

The  will  was  first  dictated  by  the  attor- 
ney, Thompson,  to  his  straiographer,  who 
transcribed  the  same  on  yellow  paper.  Some 
corrections  were  made  on  this  draft  of  tbe 
will  by  Blossom,  and  some  by  the  attorney, 
and  from  this  the  last  draft  was  jH^pared. 
Thompson  testified  that  he  prepared  the  first 
draft  of  the  will  and  gave  It  to  Blossom,  and 
did  not  know  what  he  did  with  it;  that  he 
never  saw  Mrs.  Bradford  until  she  came  to 
execute  the  will;  and  that  he  had  no  con- 
versation with  her  about  the  preparation  of 
the  same,  but  that  all  the  negotiations  were 
had  with,  and  all  the  data  gotten  from, 
Blossom.  The  objections  made  by  Blossom 
to  tbe  first  draft  of  the  will  were  made  on 
the  margin  of  tbe  paper,  and  by  Interline- 
ations on  the  will.  These  objections  and 
suggestions  by  Blossom,  for  the  guidance  of 
tbe  attorney  in  making,  the  last  draft  of  the 
will,  were  made  to  suit  Blossom's  views,  and 
tbe  will  prepared  In  accordance  with  his 
wishes.  The  objections  by  Mr.  Blossom  to 
the  first  draft  of  the  will,  and  the  alterations 
suggested  therein  by  him,  were  very  mate- 
rial, and  charged  it  in  several  respects.  Mr. 
Tliompson  testified:  That  Blossom  gave  htm 
all  tbe  Informatfon  that  he  had  in  regard  to 
the  manner  In  which  the  trust  In  the  will 
should  be  created,  and  explained  the  purpose 
of  the  trusts.  That  Blossom  came  to  his 
office  and  stated  that  he  wanted  him  to 
draw  the  will  of  Mrs.  Bradford.  That  be 
(Blossom)  stated  that  Mrs.  Bradford  had  twe 
children,  a  son  and  a  daughter,  and  that  he 
wanted  a  spendthrift  trust  as  to  both  of 
them;  that  she  had  no  confidence  In  her  son 
or  daughter;  and  that  she  wanted  the  will 
drawn  In  the  way  that  it  was  drawn.  That 
Blossom  at  the  time  made  very  uncompli- 
mentary remarks  about  Mrs.  Bradford's  son 
and  her  son-in-law.  Thompson  also  testified 
that  Blossom  stated  that  in  case  Frank  Brad- 
fwd  died  without  cblldr«i,  when  be  was 


single,  he  (Blossom)  wanted  the  property  to 
go  to  his  (Blossom's)  wife,  aa  she  was  tbe 
next  nearest  b^.  He  further  testified  that 
this  was  marked  out  or  told  to  him  by  Blos- 
som, and  that  he  pursued  bis  dlrectlonB  in 
the  preparation  of  the  will;  that  be  en- 
deavored to  M>  draw  it  as  to  make  it  im- 
possible for  Frank  Bradford  or  hlB  tiMta 
to  touch  the  proper^  during  their  IlTes,  ex- 
cept to  have  the  income  from  it  and  the  re- 
mainder was  to  go  to  their  children;  that 
his  recollection  was  that  In  the  event  of 
both  son  and  daughter  dying  wtthoat  Issue 
attaining  to  the  age  of  21  years,  or  it  may 
be  furth»  removed  than  21  years.  It  was 
Blossom's  desire  that  the  property  go  to  bis 
(Blossom's)  wife.  Witness  also  stated  that 
Mrs.  Bradford  brought  the  will  with  bear 
when  she  came  to  sign  the  same;  that  tbls 
was  tbe  first  time  he  had  ever  seen  her,  and 
that  he  noticed  that  she  was  a  very  small, 
elderly  woman;  that  a  great  many  of  tbe 
clauses  of  the  will,  and  the  legal  dffect  of 
them,  were  discussed  between  talm  and  Blos- 
som; that  Blossom  brought  him  quite  an 
elaborate  memoranda  In  his  (Blossom's)  hand- 
writing; that  be  took  up  the  memoranda 
and  discussed  them  with  Blossom,  and  what 
tbe  rule  of  law  was  against  perpetuities,  and 
how  far  these  llmltetions  could  be  over;  ttiat 
they  discussed  the  nature  of  the  powers  that 
were  to  be  given  tbe  trustee  under  the  wUl, 
and  that  he  told  Blossom  what  these  powMs 
were,  and  that  they  were  to  be  wholly  dis- 
cretionary on  the  part  of  tbe  trustee;  and 
tbat  be  (Thompson)  tried  to  form  them  in 
such  a  way  that  tbe  trustee  should  have 
absolute  discretion.  Witness  farther  testi- 
fied that  tbe  length  of  time  the  property  In 
the  will  should  remain  in  tbe  hands  of  tbe 
trustee,  or  'would  probably  remain  in  his 
hands,  was  discussed  between  him  and  Blos- 
som; tbat  it  was  understood  that  there  would 
be  life  estates  first  carved,  then  contingent 
remainders,  etc.;  tbat  Bloaaran  at  tbe  time 
expressed  to  blm  the  desire  of  tying  up  tbe 
estate  In  the  hands  of  the  trustee  for  an  In- 
definite length  of  time,  and  tbat  tbat  was' 
tbe  purpose  of  drawing  up  the  will;  tbat  be 
(Thompson)  did  not  discuss  tbe  provisions  of 
the  will  >rith  Mrs.  Bradford  when  she  came 
to  his  office  to  execute  It  or  at  any  other 
time;  that  be  did  not  read  tbe  will  to  Mrs. 
Bradford  before  she  signed  It  nor  could  be 
remember  that  she  read  tbe  same  in  his  pres- 
ence. 

Contestants  then  Introduced  in  evidence  a 
will  purporting  to  have  been  executed  by 
Mrs.  Emma  V.  Bradford,  dated  the  21  et  day 
of  June,  1886.  This  will  was  shown  to  have 
been  prepared  for  Mrs.  Bradford,  at  her  re- 
quest by  one  Thomas  Metoalfe,  an  attorney 
then  residing  In  the  city  of  St  Louis.  Tbe 
will  gives  to  Frank  Bradford,  absolutely  and 
in  fee  simple,  one-half  of  all  the  prop^ty 
tbe  testatrix  might  die  seised  and  possessed 
of,  to  be  used  and  dl^sed  of  as  b«  ml^t 
see  fit  and  in  tbe  event  nt  bis  deatii  said 
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property  to  go  to  his  cbUdren,  and  If  h« 
sboold  be  dead  at  the  time  of  the  death  of 
said  testatrix,  leaving  no  children  Burrlving 
him,  thrai  the  property  was  to  go  to  Alfred 
Bradford  and  Howard  Blossom  as  truitees 
f<w  Caroline  W.  Ryan,  to  hold  said  property 
in  trust  for  her  sole  and  separate  use  and 
boieflt  daring  her  natural  life,  and  upon  the 
death  of  her  the  said  Caroline  W.  Ryan  the 
property  to  go  and  vest  in  her  children,  and. 
If  she  should  leave  no  child  surviving  her, 
then  the  property  to  vest  in  the  nephews  and 
nieces  of  the  testatrix;  that  Is,  to  the  chil- 
dren of  Carrie  A.  Wood  and  Margaret  My- 
gat^  slaters  of  the  testatrix.  The  remain- 
ing ooe-balf  of  the  property  of  the  testatrix, 
eo  given  to  Alfred  Bradford  and  Howard  A. 
Blossom,  as  trustees,  to  bold  in  trust  for  the 
sole  and  separate  use  and  benefit  of  Caroline 
W.  Ryan  for  and  during  her  natural  life, 
free  from  the  claim  or  control  of  her  hus- 
band. Alfred  Ryan,  or  any  other  husband 
Bhe  mli^t  have,  should  he  die,  and  she  marry 
again.  The  property  was  to  be  free  from 
the  debts  of  ber  husband,  and  was  to  be  used 
by  bar  tmstees  for  ber  own  maintenance  and 
sunwrt,  and  the  maintenance  and  support  of 
her  children.  The  troateee.  as  to  the  bequest 
of  Caroline  W.  Bjaii,  are  vested  with  the 
poww  to  dlqpose  of  any  of  tbe  real  estate 
and  retuTest  the  proceeds.  It  die  should  die, 
leaving  children,  then  the  pri^erty  was  to 
vest  absolutely  in  fee  dmple  in  said  children 
or  fhdr  guardian,  and  tlie  said  trustees  wore 
directed  to  transfer  and  convey  said  prop- 
erty  to  them.  In  tbe  event  the  said  Caroline 
aboold  die.  leaving  no  children,  then  such 
pn^wrty  was  to  go  to  and  vest  In  Frank  B. 
Bradford;  and  If  he  sbould  die,  leaving  chll- 
drm  sorvlTlng  him,  then  It  was  to  go  and 
▼est  In  bis  cblldreo.  In  case  of  the  death  of 
FoLDk  Bradford  at  tbe  time  of  the  decease 
of  the  testatrix,  leaving  no  children  surviving 
him,  and  If  Caroline  at  the  time  ot  bee  death 
leaTe  no  cbUdren  surviving  her,  tb«L  and  In 
that  ev^t  tbe  prc^rty  described  and  known 
as  Nbs.  61S  and  517  Washington  avenue, 
In  tlie  dty  of  St  Lonl^  was  to  go  to  Alfred 
Bradford  and  Dr.  Charles  Bradford;  and  If 
^ther  sbonld  be  dead,  and  leave  no  children 
surviving  him,  then  his  survivor  or  his  chil- 
dren to  have  the  whole  of  said  prop^ty. 
Then  It  provided  that  all  of  the  remainder 
of  the  property  of  the  testatrix  In  this  con- 
tlngauT  (that  Is,  in  the  event  of  the  death 
of  Frank  E.  Bradford  and  Caroline  Ryan 
without  children  surviving  them)  was  to  go 
to  the  n^bews  and  nieces  of  tbe  aald  tes- 
tatrix (that  Is,  to  tbe  children  of  hw  two 
sisters),  or.  If  dtber  of  them  should  die, 
leaving  children,  tbe  part  of  such  decedent 
was  to  go  to  and  vest  in  his  or  her  children, 
and  If  either  should  be  dead,  without  cbU- 
dren surviving  blm  or  her,  then  his  os  ber 
part  to  go  to  the  survivors  or  their  chlldroi. 
Alfred  Bradford  and  Howard  A.  Blossom 
were  madc^  executors  in  this  will,  ISx.  ilet- 
caJXe,  the  atUwn^  who  prepared  this  will. 
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testified  that  be  had  acted  as  atton^y  for 
Mrs.  Bradford  In  the  admlDlstratlon  of  her 
husband's  estate,  and  that  he  had  known  her 
since  1886;  that  he  prepared  this  will  from 
information  received  from  Mrs.  Bradford — 
that  is,  she  directed  T'lm  as  to  the  manner 
in  which  the  will  was  to  be  drawn,  and  the 
terms  thereof.  At  the  time  of  the  prepara- 
tion of  this  will  Metcalfe  says  that  Mrs. 
Bradford  was  somewhat  deaf. 

Dr.  Goodman  testified  that  he  was  a  prac- 
ticing physician;  that  he  attended  Mrs.  Brad- 
ford la  lSd2,  and  that  at  the  time  she  was 
in  a  very  nervous  condition;  that  ahe  bad 
been  ailing  tor  some  time  before  he  visited 
ber;  and  that  she  waa  then  a  very  delicate 
woman. 

Mrs.  Ryan,  tbe  daughter  of  Mrs.  Brad- 
ford, testified  tliat  her  mother  had  always 
been  a  very  delicate  woman  as  long  as  she 
could  remember,  since  1875  or  1876;  that 
her  average  weight  was  about  76  or  80 
pounds,  and  that  her  mother  always  steered 
from  nervousness,  caused  from  first  one 
thing  and  then  auothar ;  and  that  a  trifling 
thing  would  upset  ber.  She  stated  that  ber 
mother's  heariog  commenced  to  get  bad  In 
1875,  and  gradually  grew  worse ;  that  In  tbe 
years  1802-93  she  bad  to  use  an  ear  trumpet 
almost  all  tbe  time.  TUs  witness  testified 
that  her  mothw  died  at  Paul  Sntlth's,  In  the 
Adirondacks.  July  28,  1898.  and  that  her  re- 
mains were  brought  back  to  St  Louis,  wb^e 
she  was  burled ;  that  she  was  buried  oa  Sat- 
urday, the  SOtb  day  of  July ;  that  when  hex 
remains  reached  the  <dty  Mr.  Blossom  was  at 
the  station,  and  that  he  made  arrangements 
for  the  funeral ;  that  she  saw  Mr.  Blossom 
after  tbe  funeral,  and  tiiat  he  spoke  to  her 
before  they  left  the  burial  grounds ;  that  he 
came  out  to  the  carriage  in  which  she  was 
sittli^  at  the  burial  grounds,  and  asked  her 
if  she  was  going  to  her  mothw's  house,  to 
which  ahe  replied  that  she  was,  and  that  be 
seemed  very  much  confused,  and  did  not  seem 
to'  like  the  idea  of  her  returning  to  bae 
mother's  house;  that  she  went  from  the  bu- 
rial grounds  to  ber  motbor's  house ;  and  that 
Mr.  Blossom  came  to  the  house  immediately 
aftw  her.  Counsel  tox  the  proponents  ob- 
jected to  this  line  of  testimony,  the  objection 
was  sustained  by  the  court,  and  contestants 
excited.  The  witness  also  testified  that  on 
tbe  next  day,  the  Slst  day  of  July,  Mr.  Blos- 
som told  them  to  meet  him  down  town  and 
open  tbe  will ;  that  on  Mtmday,  the  1st  day 
of  August  they  met  at  tbe  office  of  the  Mis- 
souri Safe  D^wslt  Company,  and  Mr.  Blos- 
som took  the  will  out  of  the  box  of  the 
safe  deposit  company;  that  they  had  no 
key  to  the  box,  and-  the  same  was  broken 
open ;  that  the  will  was  in  the  box,  sealed 
up,  and  that  on  the  back  of  tbe  envelope 
was  written,  "Last  will  and  testament  of 
Mrs.  Enuna  V.  Bradford;"  that  after  they  got 
tbe  will  they  all  went  to  the  probate  court; 
that  while  they  wwe  in  tbe  probate  court 
room  Mr.  Blosann  retired  toe  a  few  nunate% 
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tsking^the  will  with  him,  and  that  when  he  re- 
torned  the  envelope  waB  broktti,  and  the  will 
w«8  out  of  the  same;  and  that  the  envelope 
was  not  opened  in  their  preBence.  She  was 
asked  U  flhe  had  any  conversation  with  Mr. 
Blossom  after  the  probate  of  the  will  as  to 
what  she  might  expect  In  case  a  suit  was  In- 
stituted to  ccmtest  the  will,  to  which  question 
counsel  for  the  proponents  objected,  which  ob- 
jection was  sustained  by  the  court,  and  con- 
testants excepted.  Witness  testified  that  her 
mother  had  great  afTectlon  for  her  children 
and  grandchildren;  that  she  frequently  via- 
ited  her  grandchildren,  and  gave  them  pres- 
ents at  Christmas  and  on  their  birthdays. 

Miss  Jnlla  Schofleld.  witness  for  contest- 
ants, testified  that  she  had  known  Mrs.  Em- 
ma V.  Bradford  ever  since  she  could  remem- 
ber; that  during  the  last  nine  years  of  her 
life  (from  the  lat  of  January,  1880)  she  was 
a  member  of  Mrs.  Bradford's  household  on- 
tll  her  deatii ;  that  she  was  her  confidential 
friend  and  her  assistant ;  that  she  went  with 
bST  upon  all  occasions  (very  nearly  always), 
and  assisted  her  about  the  house  In  every 
way,  to  save  Uer  physical  strength;  she 
always  accompanied  h^  whenever  she  left 
the  city;  that  Mrs.  Bradford  always  left 
the  city  In  the  summer;  that  she  was  al- 
ways with  Mrs.  Bradford  during  the  time 
mentioned,  excepting  a  few  weeks  of  the  year 
when  she  would  go  to  her  home.  In  the  coun- 
try ;  that  she  was  in  the  nature  of  a  mem- 
ber of  her  family.  "Q.  I  will  ask  you  to 
state  what  was  Mrs.  Bradford's  physical 
condition?  A.  Well,  there  was  a  great 
change.  When  I  first  went  there  she  was  In 
a  very  dlfferwit  condition  than  the  last  years 
of  her  life.  I  could  notice  a  very  apprecia- 
ble change  each  year.  She  would  become 
less  able  to  follow  her  inclinations.  She 
could  nevOT  have  been  called  a  strong  wom- 
an, and,  as  I  remember  her,  there  were  two 
very  opposite  sides  to  her  llfa  There  were 
days  when  she  was  ill,  when  she  was  sufFer- 
Ing  from  nervous  exhaustion,  and  days  when 
she  was  very  bright  and  well.  That  was  the 
condition  when  I  first  went  there."  Witness 
testified  further  that  these  periods  of  depres- 
sion would  come  one  day  out  of  each  week; 
that  when  these  spells  of  exhaustion  were 
not  on  her  she  was  quite  Iwight  and  sociable, 
though  she  could  never  be  called  strong; 
that  Mrs.  Bradford  was  a  very  small  wom- 
an; that  when  witness  first  went  to  live 
with  her  she  perhaps  weighed  85  pounds. 
That  was  in  1890.  Witness  says  that  as  the 
time  passed  on  from  1890  these  periods  of 
depression  would  become  more  frequent,  and 
longer  In  duration ;  that  they  seemed  to  un- 
dermine her  physical  strength  as  the  years 
advanced;  that  her  strength  decreased  from 
year  to  year.  "Q.  Have  you  any  particular 
recollection  of  her  condition  in  the  year  1893? 
A.  Yes ;  she  still  bad  those  days  when  she 
had  spells  of  exhaustion;  when  she  felt 
badly  and  was  not  able  to  go  about  In  her 
accustomed  duties.  Q.  I  will  ask  you  to  state 


If  you  noticed  any  appreciable  change  In  her 
condition  In   1890   and   1886?  A.  Yes;  I 
think  there  was  always  a  sUght  difference 
each  year.  Q.  What  do  70a  mean  *a 
Blight  differoice  each  year*?  A.  TbBt  she 
would  become  a  little  weaker  each  year: 
that  those  spells  of  exhaustion  undermined 
her  physical  strength."   Witness  says  tliat 
when  Mrs.  Bradford  recovered  tnm  ttioee 
spells  of  exhaustion  she  might  bectMne^  la  a 
few  hours,  bright  and  active;  that  she  bad 
a  very  sociable,  lively  dispoeltlni  wboi  she 
felt  well ;  that  she  wonid  recorer  to  a  re- 
markably quick  time.   Witness  says  that 
Mrs.  Bradford  was  always  faithful  and  af- 
fectionate to  her  children,  Mrs.  Byan  and 
Mr.  Bradford,  and  was  very  f<Hid  of  her 
grandchildren ;  that  she  would  exhibit  her 
affection  for  ber  grandchildroi  bringing 
them  presents  when  she  went  away,  and 
would  remember  them  at  Christmas  and  at 
their  blrthdasrs.   Witness  says  that  she  has 
known  Howard  A.  Blosstm  since  hw  entry 
Into  the  Bradford  family;  that  she  had 
heard  Mrs.  Bradford  speak  of  Mr.  Blossom 
many  times;  that  she  always  spoke  of  him 
with  confidence  and  respect ;  that  Mrs.  Brad- 
ford would  talk  over  and  consult  with  Ur. 
Blossom  about  her  business  affairs;  that 
when  Mrs.  Bradford  had  any  business  Dt  ex- 
treme importance  she  would  advise  with  Mr. 
Blossom.   Witness  mys  that  she  remembers 
two  occaBlons  when  Mr.  Blossom  came  to  the 
house;   that  the  first  time  be  came  was 
among  the  earllw  few  years  of  htr  iwlng 
there ;  that  on  the  occasion  when  Mr.  Bkw- 
som  came  to  the  house  the  oonvexsatiMi  be- 
tween him  and  Mrs.  Bradford  was  always  a 
private  one ;  that  she  did  not  hear  it  Wit- 
ness remembers  that  the  first  time  Mr.  Blos- 
som came  to  the  house  that  he  did  not  re- 
main l(mger  than  16  minutes,  but  the  last 
time  he  might  have  remained  a  half  an  hour. 
"Q.  Did  you  see  on  the  occasion  he  came 
there —  Did  be  remain  long  enough  to  write 
out  any  paper?  A.  Not  any  paper  of  any 
great  length  or  Importance,  I  should  judge; 
bnt  he  might  have  writen —   He  had  time 
to  write  something  if  be  chose.   Q.  Ixxdc  at 
these  two  papers.  Exhibits  Al  and  A 2,  and 
state  whether  or  not  on  any  of  these  occasions 
when  Mr.  Blossom  came  there  he  remained 
long  enonc^  to  write  out  that  paper?  A. 
Well,  as  I  said,  I  dont  know.    Is  that  m 
matter  of  great  Importance,  great  thou^t? 
If  it  would  take  very  much  thought  and  was 
a  matter  of  great  consldutttlon,  I  do  not 
think  that  he  could  have;  but,  If  it  eoold 
have  been  writtra  easily  and  xjuld^Iy,  yes." 
Witness  says  that  she  could  not  say  whether 
either  of  these  visits  was  In  the  maath  of 
June,  1883.    She  could  not  exactly  locate  the 
date.   Witness   says   that   Mrs.  Bradford 
talked  with  her  freely  about  her  buslDess: 
that  she  waa  not,  however,  her  adviser,  but 
she  usually  made  a  confidant  of  witness 
of  whatever  was  upon  her  mind;  that  she 
never  spoke  to  witness  abmit  bavtaic  made 
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ICr.  BhMBom  execntw  In  Im  vfll;  that  shft 
never  epoke  to  her  at  all  about  bavbig  made 
a  wUl.  Upon  croga-examlnattop  by  propo- 
nents, witness  said  tbat  slw  knew  Mrs.  Brad- 
ford nearly  all  ber  life;  that  she  Uved  In 
her  home  since  1800  as  a  companlxm;  that 
■be  wait  abroad  with  Afn.  Bradford  In 
1890:  that  as  Mrs.  Bradford  grew  older  yhe 
grew  phyBleaUy  weaker;  that  mentally  sbe 
was  brl^t  always;  tiiat  Ifrs.  Bradfwd  was 
considered  a  Tery  telgii^  IntelUgoit  wmnan ; 
ttaa^  as  her  physical  strovth  dedlned*  b« 
mental  capacity  was  taken  with  her  physical 
strength;  that  she  was  very  weak  during 
the  last  two  years  of  ber  life;  that  Mm 
Bradfbrd  died  in  the  year  1886;  that  In  the 
years  1898-M-OS  she  was  a  woman  of  in- 
telUgence,  and  knew  her  own  will ;  that  she 
was  a  woman  of  very  strong  will ;  that  she 
was  a  Tery  fiorGetnl,  pnrposefnl  woman— eml- 
nmtly  so;  tbat  she  attended  to  her  bnalness 
with  the  aaslatance  of  ber  bcslnsss  agmt, 
Mr.  Butledge,  who  collected  her  roits,  leased 
her  veopmrty,  and  did  thli^  of  that  kind; 
tbat  Mn  Bradford  could  handle  her  own 
finances  at  her  Iwuse.  Witness  says  that 
she  did  Mrs.  Bradftwd^  shopping  and  er- 
rands, and  paid  a  great  many  bills  tcx  ber ; 
that  Mrs.  Bradford  was  a  sodaUe  wonun 
whtti  ib»  felt  well ;  that  there  were  times 
when  rtie  was  perfectly  prostrate;  tbat  she 
was  a  wouan  of  strong  natural  affectbms, 
fond  of  her  children  and  fond  of  ber  grand- 
dmidren;  tbAt  In  the  later  yean  of  bar  life, 
from  what  she  told  witness,  she  would  say 
that  she  contributed  lately  to  the  support 
of  her  son  and  danghter;  tbat  her  son  did 
not  depend  upon  her  so  mucb  as  her  daugh- 
ter, Uiongh  he  lived  at  home;  tbat  the 
daughter  depended  more.  Witness  says  that 
William  B.  Bradfbrd  was  dead  at  the  time 
she  wait  Into  the  hoiuehold;  that  Alfred 
Bradford  did  not  die  until  1880;  that  Alfred 
Bradford  and  Emma  Bradford  were  on 
friendly  terms.  She  had  the  greatest  respect 
for  him.  Witness  says  tbat  Mr.  Blossom 
was  at  the  houae  of  Mrs.  Bradford  <mce  to  a 
dinner  party ;  that  he  may  have  been  tboce 
onoe  or  twice.  Of  course,  she  was  not  at 
borne  always,  but  the  remembers  these  two 
tluiea  absolutely.  Witness  says  that  she 
oonld  not  say  that  Mr.  Blonom  called  at  the 
bonae  oceaaifmally,  unless  it  was  when  she 
was  away,  and,  so  far  as  she  knows  and 
remembera,  the  occasions  when  he  came 
there  woe  when  he  was  sent  for.  Says  that 
die  cannot  say  that  Mrs.  Bradfnd  went  to 
see  Mr.  Blossom  repeatedly,  but  abe  can  say 
that  abe  has  heard  Mrs.  Bradford  say  that 
she  would  go  and  aak  Mr.  Blossom  about  so 
and  mo.  Sbe  did  not  say  it  to  ha  veiy  ottsm. 
Sbe  had  Mr.  Butledge  always  to  do  it  Up- 
on redirect  examination  witness  said  that 
Mrs.  Bradford  spoke  to  her  on  a  number 
of  occaalons  ^Mmt  cfmsultlnc  Mr.  Blossran 
abODt  b«  business ;  that  Utese  'woe  Hie  oc- 
csslona  other  than  the  ones  when  be  came  to 
her  bones.  Witness  says  that  Mrs,  Bradford 
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was  very  hard  of  bearing;  that  even  when 
■he  went  there  first  she  was  very  hard  of 
bearing;  that  Mrs.  Bradford  nerer  mot  out 
without  her  ear  trun^wt  after  about  the 
first  year  witness  went  there.  She  became 
aorastuned  to  using  it  mora  and  more ;  that 
the  trumpet  always  went  with  ber  when  sbe 
left  the  house;  that  th^  got  three  trumpets 
abroad ;  that  these  trumpets  were  gottoi  in 
Burope,  and  they  were  ber  constant  compan- 
ions; fliat  Mra  Bradftvd  could  be  made  to 
bear  without  the  trumpet,  provided  people 
understood  how  to  talk  to  her  and  could  talk 
loud  mough,  sitting  cloee  to  her,  if  their 
voices  we»  distinct. 

Miss  Sophy  Loeasler,  fbe  stenographer  In 
Mr.  Thompson's  <fflce,  who  ct^led  the  will, 
and  was  one  of  the  attesting  witnesses  there- 
to^ testifled  that  when  Mrs.  Bradford  came 
to  the  office  of  2Sx.  William  B.  Thompson 
for  the  purpose  ot  aecutlng  the  will,  she 
was  of  the  Im^esslon  tiiat  she  did  not  come 
alone,  but  that  Mr.  Blossom  was  with  her; 
that  he  iSSd  not  remain  during  the  ezecn- 
tton  of  the  will,  but  introduced  Mrs.  Bnd* 
ford  and  left,  but  aftowarda  came  back, 
and  he  and  Mrs.  ]^dford  left  together. 

The  Inventories,  supplemental  invent<aies, 
and  appraisement  of  the  personal  properly 
at  tbe  estate  of  Mrs.  Bradford  wero  Intro- 
duced by  the  contestants  to  show  the  value 
of  the  property  devised  and  bequeathed  In 
the  win. 

Proponents  offered  no  evidence  other  than 
aa  to  the  formal  execution  <jt  the  will,  and 
the  record  of  Its  admission  to  probate. 

Since  the  cause  has  been  pending  In  this 
court,  Mrs.  Ryan  has  dismissed  her  appeal, 
and  tiie  cause  Is  now  pending  on  the  aroeal 
of  Frank  Bradford. 

The  court,  by  its  Inatrnctlon,  In  effect  told 
the  Jury  that  tbera  was  no  substantial  evi- 
dence before  them  which  tended  to  show  that 
tbe  will  In  question  was  procured  to  be  made 
throng  fraud  practiced  upon  tbe  testatrix, 
or  undue  influence  exerted  over  her  by  the 
defendant  Howard  A.  Bloosom;  and  the 
question  Is,  was  there  any  evidence  tending 
to  show  rttber  one  of  these  averments?  If 
there  was  such  evidence,  the  Jodgmmt  must 
be  reversed;  othowlse  affirmed. 

It  Is  conceded  that  Ihera  was  no  direct 
evidence  of  either  fi»ud  or  undue  influoice, 
but  it  Is  contended  that  contestants  were 
not  required  to  produce  direct  evidence  ot 
rifhor  In  order  to  entitle  than  to  go  to  tbe 
Jury,  and  that,  if  then  was  substantia]  evi- 
dence tending  to  show  fraud  m  undue  Influ- 
ence in  the  procurement  of  the  will,  this  was 
all  that  was  necessary  in  order  to  entitle 
the  contestants  to  have  their  case  submitted 
to  a  jury.  Undue  Influence  need  not  be 
shown  by  direct  proof,  but  may  be  Inferred 
from  facts  and  drcnmstances.  Doberty  v. 
Oitanora,  1S6  Mo.  414,  87  8.  W.  1127.  It  may 
be  dwwn  by  the  relation  of  tbB  parties, 
the  mental  condition  of  tbe  person  whose  act 
Is  in  question*  and  the  character  of  the  trans- 
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action.  Dingman  t.  Bomlne.  141  Mo.  466,  42 
S.  W.  1087.  At  tbs  time  the  wUl  warn  drawn, 
Mn.  Bradford  wai  a  weak,  delicate  woman, 
and  had  much  confidence  In  the  boBlneaa  ca- 
pacity and  judgmmt  of  defendant  Blossom. 
While  Mr.  Rntledge  was  her  r^nilar  adviser, 
she  wonld  talk  and  conanlt  with  Blossom 
abont  her  business  affairs,  and  when  ^e 
had  any  bnsiness  of  extreme  importance  she 
wonld  adrlse  with  him.  It  Is  tme,  the  evi- 
dence only  dbows  the  presence  of  Ur.  Blos- 
som at  the  home  ot  Mrs.  Bradford  upon  two 
particular  occasions,  one  of  which  was  sev- 
eral yean  before  the  execntlon  of  the  will, 
at  which  time  he  did  not  remain  longer  than 
IS  minutes.  The  last  tlm^  he  remained 
aboirt  half  an  boat.  When  tbwe  the  con- 
vmatlons  between  him  and  Mrs.  Bradford 
wtte  always  prlvatb  Mm.  ISradftvd's  phys> 
leal  ctmditlon  during  the  last  nine  years  ot 
her  life  grew  mach  worse  than  theretofore. 
The  diange  was  very  appreciable  eadi  snc- 
eeeslve  year.  She  became  less  able  to  fol- 
low her  IncUnatKms,  and,  of  course,  more  sus- 
ceptible to  the  influence  ot  others. 

It  is  contended  by  contestants  that  the 
motive  for  the  practice  ot  fraud  by  Blos- 
som In  the  procurement  of  the  will  is  shown 
by  tbe  unlimited  power  and  authority  con- 
ferred upon  him  by  the  will  with  respect  to 
the  proper^  disposed  ^  Iqr  it,  as  well  as 
tbe  unreasonably  Iwg  time  that  he  might 
hold  the  pn^erty  and  draw  commissions  for 
handling  it;  that  in  cortaiu  contlngeaicleB 
mentioned  in  the  vrill  there  Is  almost  no 
limit  to  the  time  the  propoly  m^lit  remain 
in  the  hands  of  Mr.  Blossom,  and  famish, 
in  the  way  fit  comm^om^  a  fruitful  and 
perpetual  source  of  revenue  for  him.  If  tbe 
contingeacy  mentioned  In  the  seventh  clause 
of  tiie  irlll  should  arise,  the  executor  might 
bold  the  property  and  dispose  ot  the  income 
from  it  as  be  might  see  fit  during  the  lives 
ot  Frank  and  Carrie,  children  of  tbe  testa- 
trix, and  after  their  deaths,  if  both  of  them 
should  leave  chlldroi,  until  the  youngest  ot 
tbelr  fdilldren  should  have  reached  the  age 
of  21  years.  In  the  event  ot  tbis  contln- 
gmcy,  after  the  death  ot  the  trustee,  his 
represtotatlve  or  assigns  would  be  drawing 
commlssIODB  upon  the  property  mentioned  In 
the  will;  and  all  <tf  the  grandchlldrui  of  tbe 
testatrix,  after  the  death  ot  Ganle  and 
Frank,  who  have  reached  the  age  ot  21 
years,  would  be  deprived  ot  the  enjoyment 
of  the  propraty  until  the  yonngest  child  ot 
each  arrive  at  the  age  of  21  years.  In  the 
event  of  the  contingency  mentioned  In  the 
third  paragraph  of  the  fourtii  clause  ot  ttie 
will,  the  trustee  would  be  entitled  to  hold 
the  property  and  draw  the  commissions  ft>r 
handling  tbe  Income  ot  tbe  same  during  the 
lives  of  Frank  and  Carrie,  and  it  botin  should 
did,  and  Frank  leave  no  children  or  descend- 
ants of  children,  and  Carrie  should  leave 
chUdren,  then  during  the  natural  lives  ot 
all  the  children  ot  Oarrle,  until  they  become 
extinct  By  this  paragraph  of  the  will  the 


trustee  Is  given  tbe  power  to  tuM.  the  prop- 
erty during  the  lives  in  being  (Frank  and 
Oaxrie),  and  during  the  lives  not  in  being 
(of  children  which  might  be  born  ot  Carrie 
after  the  death  of  tbe  testatrix).  Mra.  Brad- 
ford always  bad  great  aflectlMi  for  bw  chil- 
dren and  grandcblldren,  and  by  will  of  July 
21,  18S6k  she  gave  to  her  son,  Frank,  abio- 
j  Intoly  and  uncondltiMiaUT,  one-half  of  all  ho: 
property,  real,  personal,  and  mixed.  Tbis 
will  was  drawn  at  the  request  of  Mra.  Brad- 
ford and  Alfred  Bradford,  her  brotber-in- 
law,  who  were  boOi  present  at  tbe  tim^ 
I  talked  to  the  attorney  wbo  drew  the  will, 
I  and  told  him  what  they  wanted.   She  was 
then  a  small,  delicate  vnnnan,  but  aside  from 
her  deafness  tbere  was  no  evidence  ot  physi- 
cal Illness.    When  the  will  in  contest  was 
i  prepared  she  was  not  present,  but  tbe  memo- 
i  randa  from  wUch  It  vnui  dravni  were  la 
tbe  handwriting  ot  and  tumlsbed  by  tbe 
defendant  Blossom,  and  the  material  cfaan- 
I  gea  which  were  aubsequ^itly  made  In  the 
I  original  draft  at  tbe  will  were  mado  at  his 
i  suggestion,  and  tarn  menu»anda  fondabed 
1  by  blm.   They  were^  of  eonrs^  material; 
1  otherwise  they  would  not  have  been  suggest- 
I  ed  by  him,  and  the  irill  prqtared  in  accozd- 
\  ance  therewith.  So  far  as  this  record  shows, 
1  th^  is  not  a  scintilla  ot  evldoioe  whfdi 
j  tends  to  show  that  Mrs.  Bradford  vnx  knew 
t  anjrthlng  about  the  contents  of  this  will,  or 
!  the  changes  that  were  made  in  tbe  <»1glnal 
I  draft  thereof;  and  all  that  the  reowd  dl»- 
I  doses,  so  far  as  relates  to  her  connection 
with  tbe  wIU,  is  the  simple  fact  that  she 
I  BlgDoA  ft,  and  requested  the  attsating  wit- 
nesses to  sign  it  as  witnesses  to  bar  wIlL 
She  was  at  the  thne  not  so  stnmg.  dUur 
mentally  or  physically,  as  ahe  waa  wtm 
she  executed  her  wlU  In  1886.   The  provi- 
sions of  ttie  two  wills  are  In  great  oimtnst, 
much  to  the  disadvantage  of  bsr  b^ra  and 
tbelr  descmdants,  and  vrlthont  any  caose 
or  reasim  for  It,  so  tar  aa  dlsdosed  bj  tbt 
record,  except  such  as  might  be  inferred 
from  tbe  uncomplimentary  reunite  ot  Mr. 
Blossom  at  tbe  time  he  tLWiSeA  to  Mr. 
Thompson  to  prepare  tbe  will,  to  the  effect 
that  Mrs.  Bradford  bad  no  confidence  In 
either  her  son  or  her  son-in-law.    At  the 
same  time  be  teU.  Mr.  Thompaon  tbat  la 
case  Frank  Bradford  dies  without  cbUdm, 
when  be  was  single,  he  (Blossom)  vranted 
the  property  to  go  to  his  (Blossom*^  wife: 
that  she  was  ti»  nearest  heir  be  thought 
of.    He  did  not  say  tiiat  Mra.  Bradford 
wanted  the  property  to  go  to  his  wife,  but 
that  he  did.  He  miinitested  a  marked  de- 
gree of  Intorest  In  tbe  matter  <tf  the  will 
and  the  property  ot  tbe  estate.  When  Mia. 
Bradford  went  to  execute  ttw  wUl  he  took 
her  to  Mr.  Thompson's  olBce,  Introdoeed  hir 
to  him,  and  then  withdrew  until  Oie  wUl  was 
e»eated  by  her,  wbn  be  returned,  and  be 
and  Mra.  Bradford  left  togeOnr.   It  saoas 
somewhat  strange  thai  after  Mr.  Bkaatn 
todk.  Mn.  Bradford  to  Mr.  31u»npsm'B  ofllea 
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to  execute  the  will,  he  ahonld  have  retired 
therefrom  whUe  she  was  executing  It,  and, 
after  she  had  done  so,  return  for  her,  unless 
it  was  to  ETold  an7  auaplcion  that  might  be 
occasioned  by  his  presence  when  she  signed 
the  will  that  she  was  execnUng  the  same  by 
reason  of  his  undne  Influence  orer  her.  At 
the  burial  of  Mrs.  Bradford  he  wanted  to 
know  of  Un.  Ryan  which  house  she  was 
going  to  live  In,  and  when  she  stated  that 
^e  was  going  to  her  mother's  house  he  re- 
plied. "Too  are,  are  you?"  and,  as  the  wit- 
ness says,  "seemed  very  much  confused,  and 
did  not  seem  to  like  the  Idea  of  my  re- 
taming  to  my  mother's  house."  All  of  these 
facta  and  circnmstancea  most,  under  the  in- 
struction of  the  court,  which  was  In  the  na- 
ture of  a  demurrer  to  the  evidence,  be  takem 
as  true;  and  when  such  facts  and  drcum- 
stances  are  considered  in  connection  with 
the  great  confidence  that  the  testatrix  seem- 
ed to  have  had  In  Mr.  Blossom,  to  the  ex- 
tent that  when  she  had  any  business  of 
great  importance  she  would  advise  with  him; 
the  interest,  both  direct  and  indirect,  that 
he  had  in  the  property  described  la  the  will; 
its  remarkable  provisions  In  many  respects, 
especially  in  that  it  not  only  makes  the  de- 
fendant trustee  for  her  children,  but  also 
for  tbelr  children,  or  any  grandchildren  that 
might  be  bora  to  them  during  tbelr  natural 
lives;  with  full  power  upon  his  part  to  ap- 
point his  successor  as  trustee  by  Instru- 
ment in  writing,  or,  in  case  of  the  trustee^a 
death,  then  by  will;  without  bond  as  exec- 
utor or  as  tmetee  of  so  large  an  estate,  thus 
showing  unbounded  confidence  in  him — tend 
strongly  to  show  that  the  instrument  of 
writing  is  not  the  will  of  the  testatrix,  and 
that  it  was  procured  by  undue  influence  on 
the  part  of  Mr.  Blossom,  and,  at  the  least, 
calls  for  an  explanation  from  him.  In  Qay  v. 
Gillllan,  92  Mo.  263,  6  S.  W.  11,  1  Am.  St 
Rep.  712,  It  is  said:    "And  while  it  Is  true 
that  undue  Influence  will  not  be  presum- 
ed, yet,  when  such  facts  are  proved  as 
will  aathorlae  a  Jury  to  find  the  existence 
of  undue  influence,  then  the  burden  shifts; 
and  it  then  devolves  apon  the  party  charged 
to  exonerate  himself  from  snch  charge  in 
like  manner  as  in  the  case  of  fiduciary  or 
confidential  relations."   Maddox  v.  Maddox, 
114  Mo.  85,  21  S.  W.  489,  85  Am.  St  R^. 
734.    In  passing  upon  the  question  as  to 
whether  or  not  a  will  Is  the  result  of  undue 
influence,  the  question  should  be  determined 
in  the  light  of  all  the  circumstances  cour- 
nected  with  and  bearing  upon  Its  execution, 
and  the  provisions  of  the  will  Itself.  Myers 
V.  Hanger,  98  Mo.  483,  11  S.  W.  874.  And 
'iindue  Influence  may  be  shown  by  the  rela- 
tloo  of  the  parties,  the  mental  condition  of 
the  person  whose  act  Is  in  question,  and  the 
character  of  the  transacti<ui."    That  the 
testatrix  had  the  power  to  dispose  of  her 
property  as  she  saw  pn^er  cannot  be  ques- 
tioned, provided  she  was  not  unduly  Infln- 
mced  fia  so  dotaig,  which  we  thUik,  under 
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the  facts  and  drcumstances  dlsdosed  by  the 
record,  was  for  the  conslderatlcoi  of  the  Jury. 

Our  conclusion  is  that  the  Judgment  should 
be  reversed,  and  the  cause  remanded  for 
farther  trial.  It  Is  so  ordoed. 

GANTT,  VALLIANT,  FOX,  and  LAMM, 
JJ.,  concur.  BRACBk  O.  J.,  and  3IAR- 
SHAI/I4  J.,  dissent 


MAHONET  r.  NBVINB  et  al. 
(Supreme  Court  of  Missouri,  Division  No.  2. 
July  8,  1906.) 

1.  Tenakts  in  Conuon— PuBOHASB  or  In- 

OmiBBAnOE— CONTBIBUTIOK. 

Where  a  co-tenant  buys  in  an  Incumbrance 
without  any  express  agreement,  the  other  co- 
tenants  are  bound  In  eaultj  to  contrlbnte  their 
respective  proportioca  of  the  consideration  paid. 

[Ed.  Note. — For  cases  in  point,  see  vol.  45, 
Cent  Dig.  Tenancy  in  Common,  J  58.] 

2.  Saub— Emor  or  Pubchase. 

A  co-tenant  cannot  by  buying  in  an  oat- 
standing  tocumbranee.  acquire  title  as  against 
his  co-twants> 

[Bd.  Note. — ^For  cases  In  point  see  rtiL  4S, 
Cent  Dig.  Tenancy  in  Common,  ||  65-68.] 

8.  Husband  and  Wirx— Death  of  Husband 
— Pebsonal  Estate— Widow's  Tttle. 

Where  the  personal  estate  left  by  a  deceas- 
ed husband  and  In  the  possession  of  his  widow 
did  not  exceed  the  amount  to  which  she  was  ab- 
solutely eritiUed  under  Rev.  St.  1899,  SS  107, 
108,  though  there  was  no  administration,  the 
widow  would,  in  equity,  be  regarded  as  having 
title. 

4.  Sahb  —  Widow's  Bights  in  Gbowinq 

Cbofs. 

A  widow  with  no  minor  children  was  en- 
titled to  the  crops  growing  on  the  homestead  at 
the  time  of  the  husband's  death. 

[Ed.  Note.— For  cases  in  point  see  vol.  25, 
Cent  Dig.  Homestead,  |  267J 

Appeal  from  Circuit  Court  Carroll  Coun- 
ty; John  P.  Butler,  Judge. 

Suit  by  Henry  Mahon^  against  MolUe 
Nevtns  and  others,  and  from  the  decree 
granting  insufficient  relief  plalutift  appeals. 
Aflirmed. 

LosiOT  ft  Morris  and  B.  J,  Jonea,  for  ap- 
pellant Omkllng  ft  Rea»  for  respcmdenta. 

OANTT,  J.  This  is  an  appeal  from  a  de- 
cree Id  equity  by  the  circuit  court  of  Carroll 
county  setting  aside  a  trustee  deed  to  the 
homestead  of  Patrick  Mahoney,  deceased, 
and  adjudging  contribution  by  the  plaintlfC 
and  the  other  heirs  of  Patrick  Mahoney  to 
defendant  Catherine  Mahoney  on  the  ground 
that  the  said  deed  of  trust  and  note  secured 
thereby  was  acquired  by  said  Mollle  Nevlna 
as  a  tenant  In  common  with  plaintUf  and 
the  other  heirs  of  Patrick  Mahoney  to  the 
exclusion  of  plaintiff  and  said  heirs.  Patrick 
Mahoney  and  defendant  Catherine  Mahoney, 
his  wife,  on  tbe  16th  of  December,  1880,  ex- 
ecuted to  Oas  Kegel  a  deed  of  trust  to  se- 
cure payment  of  a  note  for  $360,  bearing  in- 
terest at  8  per  cent,  per  annum,  on  46.96 
acres  off  the  south  half  of  the  soathwest 
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anarter  of  lection  1S»  towuahlp  65,  range  21, 
Carroll  county,  Ma,  wblch  land  was  worth 
about  $1,900,  and  at  tbat  time  waa  the 
bomestead  ot  aald  Patrick  Mahoney.  On  tbe 

  day  of  February,  1881,  whUe  tbe 

deed  of  trust  waa  still  a  Uen  on  tbe  land, 
Patrick  Maboney  died  Intestate,  leaving  no 
otber  debts,  stUl  owning  and  residing  on  this 
land  as  bis  bomestead.  He  left  surriTing 
him  bis  widow,  Catherine  Maboney,  who 
was  entitled  to  a  bomestead  In  the  land; 
Henry  Maboney,  a  son,  tbe  plaintiff;  Mollie 
Nevlns,  a  daugbter;  and  Cora,  Mary,  Wil- 
liam, and  Jessie  Binehart,  grandcblldren,  be- 
ing tbe  chiltben  and  sole  belrs  in  law  of  a 
deceased  dai^hter,  named  Kate  Binehart 
Catberlne  Maboney,  the  widow,  was  entitled 
to  use  and  occupy  all  the  premises,  npon^tbe 
death  of  her  biuband,  as  her  homestead,  and 
sbe  was  also  entitled,  by  reason  thereof,  to 
all  rents.  Issues,  and  profits  arising  there- 
from. Catherine  Mabbney  was  tbe  mother 
of  Henry  Maboney  and  MoUle  Nevlna,  and 
the  grandmotbO'  of  Hut  Binehart  children, 
and  conthmally  resided  <m  the  homestead 
until  shorUy  befbre  the  suit  Patrick  Ma- 
boney at  bis  drath  owned  personal  praQ- 
erly  eonslstii^  of  a  team  of  horses,  Ave 
cows,  twelve  hogs,  some  grain  and  hay,  and 
farm  machinery,  worth  less  than  $300.  The 
twelve  hogs  were  soon  sold  by  the  widow, 
and  delivered  1^  Henry  Maboney,  tbe  son, 
and  all  the  money  arising  therefrom  used  to 
pay  the  funeral  expenses.  At.  tbe  time  of 
Patrick  Mahoney's  death  fhae  was  also 
growing  on  tiOa  homestead  propwty  &  crop 
of  wheat,  which  was  afterwards  harvested, 
and  sold  by  bis  widow  for  $238  gross.  Hen- 
ry Maboney  hauled  this  wheat  to  market  at 
tbe  requ^  of  his  mother,  and  she  paid  Mm 
for  his  wwk.  Xo  letters  of  administration 
were  ever  granted  on  the  estate  of  Patrick 
Mabon^  by  the  probate  eomt  ot  Carroll 
county,  nor  was  there  any  mrder  or  Judg- 
ment of  said  court  refusing  to  grant  letters 
of  administration  npcm  the  ground  tbat  tbe 
personal  assets  (tf  the  estate  wew  less  in 
quantity  and  value  than  allowed  the  widow 
by  law;  but  tbe  evidence  conclwdTely  ahows 
tbat  in  reality  the  value  of  the  personal 
property  would  not  exceed  ttie  amount  allow- 
ed the  widow  by  law.  This  Is  a  suit  in  eq- 
idty  growing  out  of  the  deed  of  trust  and 
note  executed  Patrick  Maboney  to  said 
Ous  SiegeL  In  Decembor,  1801,  Catherine 
Mahooey  fnmiabed  MolUe  Kevins  with  $286 
with  which  to  buy  said  note,  which  at  that 
time  amounted  to  $888;  Mollie  Nevlns  fur- 
nishing the  balance  of  the  money  to  buy  the 
note.  Tbe  portion  of  tbe  money  paid  of 
Catherine  Maboney  tor  the  note  was  deriv- 
ed by  her  from  the  sale  of  the  wheat  and 
personal  pn^icsrty  left  by  her  husband.  The 
note  was  assigned  to  M<dlle  Nevtns,  who, 
on  the  18th  of  Movonber,  1800,  had  tbe  deed 
of  trust  securing  the  same  foreclosed  In  ac- 
cordance with  the  terms  and  conditions 
thereof.  At  such  toredosura  a  life  estate 


was  conveyed  to  Catherine  Maboney  and  the 
remainder  in  fee  to  Mollie  Nevina,  whereupon 
the  pUlntlfl  instituted  this  suit  to  cancel  the 
deed  of  trust,  In  wblch  suit  Mollie  Nevln^ 
Catherine  Maboney,  and  the  Binehart  chil- 
dren were  all  made  defendants.  Tbe  amend- 
ed answer  of  defendants  Mollie  Nevlna  and 
Catherine  Mahoney  stotes  that  the  purchase 
of  said  note  "was  made  with  the  full  know^ 
edge  and  consent  of  plaintiif,  and  not  in 
fraud  ot  prejudice  of  his  rights;  and  that 
for  a  period  of  almost  ten  years,  altbongh 
knowing  said  facts,  be  failed  and  neglected 
to  make  any  objection  thereto,  <nr  to  make 
any  contributlMi  on  his  part  on  account  of 
the  purchase  of  said  Incumbrance**;  and,  *it 
the  court  should  find  that  plaintiff  and  tbe 
oQxBt  d^endantB  her^  are  yet  entitled  to 
make  contribntion  <m  account  of  tbe  amount 
paid  by  these  defendants  for  said  incom- 
brance,  then  these  dtfendanto  pray  that  Judg- 
ment may  be  rendered  to  tb^  favw  or  to 
favor  of  defendant  Catherine  Maboney 
agaiut  the  other  parties  hereto  f<»r  the 
amount  which  may  be  found  due  from  them 
to  etmtribution  <m  account  of  the  purdiaae 
of  said  Incumbrance,  and  for  all  other  and 
further  relief  that  may  be  Just  and  equita- 
ble," The  trial  court  found  that  the  pur- 
chase by  Mbllie  Nevtos  was  not  to  toct  a 
purchase,  but  a  payment  of  tbe  Slegel  note^ 
and  tbat  H«iry  Maboney,  the  Binehart  chll- 
drm,  and  MoOUe  Nevlns  should  contribute  to 
Catherine  Mahoney  their  respective  propor- 
tions of  the  oonslderatloa  paid  for  tbe  note. 
Tbe  court  found  that  tbe  pegaosuJ  pnqterty 
which  Patrick  Mahoney  left  at  tlie  time  of 
his  death  did  not  amount  to  more  than  that 
allowed  the  widow  by  law,  and  tbat  to  eq- 
uity sbe  was  entitled  to  all  of  it  The  note 
at  the  time  of  the  suit  amounted  to  94ffi.45, 
and  the  court  found  that  Henry  Mahoo^ 
should  pay  his  mother  $155.15,  that  tbeRIne> 
hart  children  should  pay  the  same  amount, 
and  tbat  Mollie  Nevlns  should  pay  $12;  from 
which  Judgmmt  the  platotiff  has  anM^ed. 

1.  There  Is  practically  but  one  question 
left  in  this  appeal.  The  circuit  court  fbnnd, 
and  tbe  evideaoe  abundantly  aiumurto  Ito 
decree,  that  the  purchase  of  the  Patrfdt  Ma- 
boney note  by  Mrs.  Nerina  waa  a  payment 
thereof  by  two  ot  tiie  oo-tniants,  and  that 
one  tenant  oould  not  buy  to  an  outstanding 
Incumbrance  on  the  Joint  property,  and  thoe- 
by  acquire  title  against  her  co-tenanta  Re- 
spondents concede  this  statement  of  tbe  law, 
but  assert  that,  if  one  o»tonant  does  Iny 
In  an  outotanding  titie  or  tocmnbrance  wldi- 
out  any  express  agreement,  tiien  the  oUto* 
co-tenante  are  bound  to  equity  to  cootribote 
their  respective  proportlffiui  of  the  onuld- 
eration  paid  tor  such  outstanding  Incum- 
brance or  title;  and  of  this  there  can  be  no 
question.  Godfflll  v.  Hutchtoaoa.  XSo  U«- 
67,  36  8.  W.  875,  58  Am.  8t  Bep.  56A;  DU- 
Itaiger  V.  Kdley.  84  Mo.  oet;  Allsn  v.  De 
Oroodt;  105  Ma  442,  16  B.  W.  491 10».  So 
that  the  contention  is  narrowed  dowa  to  tbe 
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4iae8tion  wbeth^  Mis.  Sfaboney^s  contrlbii- 
tlon  to  the  payment  of  tbe  deed  of  tnut  wai 
with  her  own  means  or  with  moneys  be- 
longing to  the  hetrs  of  her  deceased  husband. 
There  Is  no  dlq>nte  as  to  the  facts.  At  his 
4Seath  Patrick  Mahoney  left  less  than  |800 
wortJi  of  personal  property  and  the  home- 
stead on  which  he  resided.  No  administra- 
tion was  had  In  hla  estate^  and  he  owed  no 
debts  except  the  one  secued  1^  the  deed  of 
trust  CD  bis  homestead.  Mrs.  Mahoney  aoM 
a  portion  of  the  persmal  pn^rty,  and  ont 
of  tbe  proceeds  paid  the  foneral  expenses. 
The  contention  now  Is  that  becann  there 
was  no  administration  Mrs.  Mahoney  had  no 
title  to  the  personal  estate  left  by  bar  hus- 
band, though  it  was  in  her  possession  as  his 
widow,  and  was  less  than  the  amonnt  to 
which  she  was  absolutely  entitled  at  the 
time.  Sections  107,  lOB,  Bar.  St  1S88.  That 
the  widow  ma.  In  Tlev  of  the  amonnt  of 
personal  property  left  by  her  husband,  ab- 
solntdy  entitled  to  aU  of  it,  there  can  be 
no  doubt  whatever.  This  prorlslon  of  oar 
administration  law  was  conitnied  In  Hast- 
ings T.  Myers*  Adm*r.  21  Mo.  619.  In  that 
caae  Jacob  Myers  died  leaving  a  widow,  Mar- 
garet  Myers,  who  died  leaving  children  be- 
fore die  had  recdved  from  her  husband's 
estate  the  sum  of  9200  In  property  as  a 
part  of  her  dower  allowed  by  the  administra- 
tion law.  The  administrator  ca  a  settlement 
Btaowed  lie  had  fl95.08  in  his  hands.  The 
creditors  claimed  this  sum,  but  her  children 
demanded  It  The  connl^  court  adjudged  it 
shoidd  be  applied  to  the  debts,  and  the  chil- 
dren appealed.  Judge  Scott,  for  this  court 
held  tbe  widow  was  entitled  to  the  fund  to 
tbe  exclusion  of  creditors,  but  that  It  should 
be  paid  to  her  administrator.  In  McFarland 
V.  Baze's  Adm'r,  21  Mo.  156,  Judge  Leonard 
held  that  the  |200  of  personal  property  al- 
lowed as  a  part  of  bee  dower  vested  in  the 
widow  Immediately  upon  her  husband's 
death,  discharged  of  the  lien  of  the  debts, 
and  would  pass  by  her  assignment  of  dower. 
Id  Cummin^  v.  Oummlngs,  SI  Mo.  261,  It 
was  held  the  9400  to  which  the  widow  Is 
entitled  Is  hers  absolutely,  is  a  part  of  her 
dower,  and  dow  not  dqioid  on  her  election. 
Gomerford  v.  Oonlter,  82  Mo.  App.  862. 
Conceding  that  regularly  ttie  legal  title  to 
this  iKrsonal  proper^  left  by  Patrick  Ma- 
honey, and  less  than  $400  In  value,  would 
have  been  In  bis  admlnlstrabw  had  one  been 
appi^ted.  it  is  clear  that  the  equlteble  title 
thereto  was  in  his  widow,  and  a  court  of 
equity  would  not  go  through  the  formula 
of  enforcing  an  administrator's  mere  naked 
legal  right  that  be  might  uselessly  distribute 
it  to  her.  Richardson  v.  Cole,  160  Mo.  872, 
61  8.  W.  182.  She  had  this  property  In  pos- 
session, and  of  her  own  accord  devoted  a 
portion  of  It  to  the  funeral  ^peases,  and  we 
have  no  hesitancy  in  this  equitable  proceed- 
ing by  the  heirs  In  holding  she  had  the  eq- 
uitable title  thereto  as  against  them,  and 
when  she  devoted  It  to  the  relief  of  tih^ 


hcnnestead  she  was  entitled  to  noneratloD 
and  coutiibatlon  fnm  them  before  they 
could  share  in  the  estate  which  hex  pay- 
ment relieved  from  the  incumbrance  there- 
on. The  decision  in  Adey  t.  Ad^,  68  Mo. 
App.  40S,  and  McMillan  v.  Wacker,  67  Mo. 
App.  220,  were  both  replevin  suits.  In  which 
the  legal  title  only  was  involved,  and  in  no 
manner  conflict  with  Om  conclusion  we  have 
readied  In  this  case,  which  is  a  snlt  in  eq- 
uity, and  the  equitable  title  to  the  absolute 
property  In  possessifm  ct  the  widow  Is  In- 
volved. 

2.  The  next  Inquiry  Is  as  to  the  widow's 
right  to  tiie  growlzig  wheat  crop  oa  the 
homratead  at  the  time  of  her  hnaband'a 
death.  It  Is  conceded  it  was  growing  aa 
the  homestead  at  the  time  of  her  husband's 
death,  and  was  afterwards  harvested  by  her, 
and  sold  for  $238.  There  were  no  minor 
children  of  the  deceased,  Patrick  Mahoney, 
at  the  date  <tf  his  death.  Cwuequently  the 
widow  was  entitled  to  the  exclusive  posses- 
sion of  the  homestead.  It  is  obvious  that 
the  homestead  was  the  superior  right  and 
the  assignment  of  doww  has  no  place  in 
the  determination  of  the  question  as  to 
the  ownership  of  the  growing  wheat  As  the 
owner  of  the  homestead,  Mrs.  Oetherlne  Ma- 
honey was  mtitled  to  all  the  rents,  issues, 
and  producto  during  the  aistence  of  her 
homestead  estate,  and  consequently  to  the 
wheat  growing  thereon.  Alley  v.  Burnett 
184  Mo.  821.  88  9.  W.  1122,  85  S.  W.  11.S7: 
Gentry  v.  Gentry,  122  Mo.  202;  96  8.  W.  lOOa 
By  the  punTbaae  of  the  mortgage  debt  "Mrn. 
Mahoney  was  subrogated  to  the  righto  of 
the  mortgagee,  and  tbe  purchase  Inured  to 
her  benefit  so  far  as  to  keep  the  incumbrance 
alive  against  the  plaintiff  and  tbe  other  heiri 
In  remainder. 

The  foregoing  were  the  grounds  i^Km 
which  the  circuit  court  based  its  decree,  and 
we  concur  In  the  view  taken  by  our  learned 
Brother  on  the  circuit  and  accordingly  the 
decree  is  in  all  things  affirmed.  All  concur. 


8TATB  V.  BAILEY. 
(Supreme  Court  of  Missouri,  Division  Ko,  SL 
Jane  6,  1905.) 

1.  HouiciDK  —  IirroBMATroK— Inixjorron  or 

Wound— SuwicntNCT  of  Aixboatioh. 
An  information  alleging  that  defendants, 
having  in  their  hands  a  piatm  loaded  with  gun- 
powder and  leaden  bullets,  did  felonloual;,  etc., 
discharge  and  aboot  off  the  same  at,  upon,  and 
against  deceased,  and  him,  tbe  said  deceased, 
with  tbe  leaden  ballets  aforesaid,  out  of  the  pis- 
tol aforesaid,  by  the  force  of  the  gunpowder 
aforesaid,  by  the  said  defendant  shot  off  and 
discharged  aa  aforesaid,  then  and  there  felonl- 
ouBly,  etc.,  on  narpcme,  etc.,  did  strike,  pene- 
trate, and  wound  the  said  deceased  In  and  upon 
the  body  of  him,  the  said  deceased,  thereby  giv- 
ing to  him,  tbe  said  deceased,  with  the  leaden 
bullets  aforesaid,  so  as  aforesaid  discharged  and 
shot  off  out  of  the  pistol  aforesaid  by  uie  said 
defendants,  one  mortel  wound,  Bufficieotly  char- 
ges defendante  vrith  having  inflicted  the  woond 
upon  deceased  bom  whidi  he  died. 
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2.  iNFOmUTIONB  —  VBBxiioi.noir— ItDBn- 

TION  or  ViNCTE. 

Where  an  Information  and  Teriflcati<m  are 
npon  the  same  sheet  of  paper,  and  the  venae  is 

laid  in  the  caption  of  the  information,  and  the 
affidavit  ia  tak^  and  certified  by  the  clerk  of 
the  criminal  court  of  the  county  stated  in  the 
caption.  It  ia  unnecessary  for  the  venue  to  be 
repeated  in  the  verification. 
8.  CsniiNAX  Law— Tbial  —  Exoeptiohb  to 

Testimony— Nbcessitt  or  Savinq. 

Objections  and  exceptions  to  rulings  made 
during  the  trial  must  be  made  when  the  ruliius 
are  made,  and  the  grounds  of  objection  must  be 
stated.  In  both  civil  and  criminal  cases;  and 
while  the  circuit  court  of  a  county  may,  if  it 
wishes,  dispense  with  the  rule,  yet  the  tact  that 
It  does  so  Impoaea  no  necessity  on  the  criminal 
court  of  that  county  to  do  likewise,  so  as  to  put 
it  in  error  in  denying  a  motion  to  permit  ez- 
ceptiona  to  be  saved  without  announcing  the 
same  to  the  court  at  the  time. 

IBd.  Note. — For  cases  in  point,  see  voL  14, 
Gent  Dig.  Criminal  Law,  S{  2022,  2024.] 

4.  Same— WimBSSsa  —  iRDOBSBifXNT  on  Zn- 

VOBUATIOIf. 

Under  Rev.  St.  1899,  fi  2617,  requiring 
the  names  of  all  material  witnesses  to  be  in- 
dorsed on  the  indictment,  but  providing  that 
other  witnesses  may  be  subpcenaed  and  sworn 
by  the  state.  It  was  not  error  to  iwrmit  the 
state  to  call  and-  examine  witnesses  whose 
names  were  not  indorsed  on  the  information, 
where  the  prosecuting  attorney  served  defend- 
ant's  connsel  with  a  list  of  names  of  the  ad- 
ditional witnesses  before  the  examination  of 
witnesses  had  begun,  and  the  additional  wit- 
nesses were  well-knowo  parties  and  easily  ac- 
cessible to  defendant,  ana  yet  defendant  neither 
asked  for  a  continuance,  nor  for  time  In  whidi 
to  investigate  concerning  such  witnesses. 

[Bd  Note. — For  cases  In  point*  eee  vol.  14, 
Cent  Dig.  Criminal  Law,  |S  1409-1419.] 

6.  Saub— Evidence— RiXATKD  Orenses. 

In  homicide,  where  the  crime  grew  out  of 
a  back  drivers'  strike,  defendant  being  a  union 
and  deceased  a  nonnnion  man,  and  the  state's 
evidence  showed  that  defendant  procured  de- 
ceased to  drive  defendant  and  Us  companions 
to  a  remote  part  of  the  city  for  the  purpose  of 
t)eatlng  deceased  and  killing  him  If  he  resisted, 
whereas  defendant's  testimony  was  that  he  was 
merely  enjoying  a  hac^  ride  and  going  to  get 
■ome  drinks  when  he  was  set  npon  ny  deceased, 
testimony  that  earlier  in  the  svening  of  the 
homicide  defendant  and  his  associates  had  pro- 
tnired  another  nonunion  hack  driver  to  take 
them  to  another  remote  portion  of  the  city,  and 
had  there  forcibly  assailed  him  and  taken  from 
him  the  pistol  with  which  th^  afterwards  kill- 
ed deceased,  was  competent 

6.  Same— Statements  of  Dbtendant— Com- 

FETENCT  TO  ShOW  MOTIVE. 

In  homicide,  where  the  crime  grew  out 
of  a  strike,  a  statement  of  defendant  me  of 
the  strikers,  made  on  the  day  of  the  homicide 
and  BUbseqnent  thereto,  that  the  only  way  to 
win  was  by  shooting  people,  and  that  all  non- 
union men,  b>  wbidi  class  deceased  belonged, 
should  be  killed,  was  competent  to  show  motlva 
and  intent 

7.  Same— Habulesb  Erbos. 

In  homicide,  the  admission  In  evidence  of 
a  vile  epithet  applied  by  defendant  after  the 
killing,  to  nonunion  back  drivers,  to  which  class 
deceased  txlonged,  was  not  ground  for  reversal. 

8.  HOHICtDE  —  iKnBDcnoBS  —  PBOTOXina 
DiFITODIiTT. 

In  homicide,  a  diarxe  that  if  defendant 
volnntarily  brought  on  the  difficult  with  de- 
ceased or  voluntarily  entered  into  a  difficulty 
with  deceased  "with  the  Intention  of  killiog  or 
Inflicting  upon  him  some  great  bodily  Injury," 
then  the  danger  in  which  he  found  himself  would 


not  extenuate  or  mitigate  his  offense  or  raJue 
the  Issue  of  self-defense,  was  a  correct  state- 
ment ot  the  lav  at  provoking  the  diiBcnttr*  ud 
was  not  subject  to  the  objection  that  the  quot- 
ed clause  applied  only  to  its  ImmetoLts  ante- 
cedent and  not  to  both  the  antecedent  hypothe- 
ses. 

9.  Sahb— CoNDmoNAi.  FEi.oNiotrs  IzmiiT. 

In  homicide,  a  charge  that  if  defendant 
voluntarily  brought  on  the  difficulty  with  the 
intention  of  killing  deceased  or  inflicting  upon 
him  some  great  bodily  injury  "if  he  should  re- 
sist" the  danger  in  which  he  found  hini«It 
would  not  mitigate  his  oflCense  or  raiae  the  is- 
sue of  self-defense,  was  not  subject  to  the  ob- 
jection of  predicating  a  "felonious  Intent  npon 
condition." 

10.  SAUE-OoNmorma  iNSTBucnoifa. 

In  homicide,  wbere  ttie  stated  evidenw 
showed  that  defendant  went  to  a  remote  part  of 
the  city  with  deceased  for  the  purpose  ox  doing 
him  great  bodily  harm  and  killing  him  if  he 
resisted,  while  defendanfs  tesdmou  was  tliat 
the  killing  was  done  purely  ia  self-defense^  a 
charge  that  If  defendant  voluntarily  brought 
on  the  difficulty  with  the  Intention  of  killing 
deceased,  the  issue  of  self-defense  was  not  rais- 
ed, was  not  In  conflict  with  Instructiona  on  self- 
defense  predicating  that  right  on  an  abseoce  of 
original  intention  on  defendant's  part  of  kill- 
ing or  seriously  Injuring  deceased,  and  an  as- 
sault committed  by  deceased  on  defendant  widi 
a  revolver. 

11.  SAU— WiTBDBAWAi:.  IWW  DUVIUUIAZ— 

iHErrBDcnoNB. 

In  homicide,  where  the  state's  evidence 
was  that  defendant  brought  on  the  difficoltr 
with  the  teloniooa  intention  of  beating  deceased 
In  order  tliat  he  might  liave  an  excuse  for  kill- 
ing him,  and  defendant's  testimony  was  that  de- 
ceased assaulted  defendant  entirely  without 
provocation  and  defendant  killed  dsoeased  in 
self-defense,  and  there  was  no  evidence  what- 
ever of  the  beginning  of  a  contest  by  defend- 
ant and  withdrawal  therefrom  prior  to  the 
killing,  a  charge  that  if  defendant  provoked  the 
difficulty  with  deceased  without  felonious  intent 
intending  merely  an  ordinary  battery  or  diantrb- 
ance  of  the  peace,  whereupon  deceased  attadked 
defendant  and  compelled  the  latter.  In  ord«-  to 
save  his  own  life,  to  take  that  of  deceased,  de- 
fendant would  be  guilty  of  manslauihtei  men- 
ly,  was  properly  refused. 

12L  SAJCE— InSTEDOtlDHS—AOOOlIFKKB'B  TmB- 

TUIONT. 

In  homicide*  a  charge  specially  siiisUiiff 
out  a  prostitute  who  bad  accompanied  defend- 
ant on  the  occasion  of  the  killing,  and  who  tes- 
tified as  a  witness,  and  telling  t«  Jury  to  take 
into  consideration  what  weight  ought  to  t>e  giv- 
en to  her  testimony,  was  properly  refused, 
where  the  only  evidence  tending  to  show  that 
the  witness  was  an  accomplice  was  her  own,  and 
according  to  that  she  did  not  join  in  drfoMl- 
ant's  purpose,  but  was  protesting  against  it. 

18.  Same— Self- Defense  —  Pbovdcatiozs  or 
Dnncni.TT— NECsasiTr  of  Dbfihino. 

The  terms  "self-defense"  and  ''brtnc  ob  the 
difficulty,"  as  used  In  the  law  <tf  homicide,  are 
self-enlanatory,  and  need  not  be  BpedOeally 
defined  in  instnictioiu. 

Appeal  fnHB  Criminal  Court;  Jackaon 
County;  John  W.  Woftord,  Judge. 

Edgar  O.  Bailey  was  convicted  of  mordcr, 
and  appeals.  Affirmed. 

Williamson  A  Brooker,  W.  F.  Blgss.  and 
L  B.  Klmbrell,  for  appellant  H.  a  Hadler 
Atty.  Gen.,  and  N.  T.  Oentry,  tor  the  Stetc 

GANTT,  J.  On  the  IMfa  of  AprO.  19M. 
there  was  filed  In  the  criminal  oonrt  Jacit 
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sou  connty,  by  Oe  pnwcntliic  attoriMy  of 
Bald  conoty,  an  Informatloii  charglnff  tbe  de* 
fendant,  E^;ar  Q.  Bailey,  James  Frasha,  and 
William  Hoon,  jointly,  with  the  mnrdi^  In 
the  first  degree  of  Albert  Fergnson,  by  shoot- 
ing him  with  a  pistol  on  the  10th  day  of 
Mar<di.  1904,  in  said  Jackson  county.  Upon 
tbe  application  of  tiie  defendant!  a  sever- 
ance was  granted,  and  tbe  state  elected  to 
try  Edgar  O.  Ball^  first  The  trial  began 
on  the  27th  of  Jnne,  and  ended  <ni  the  Slst 
of  Jnly,  1904,  and  resulted  In  a  conTictlon 
of  defendant  Ball^  of  murder  in  the  first 
degree^  From  that  Qonvictlon  he  has  appeal- 
ed to  this  court. 

TbB  information  la  as  follows: 

"State  of  Missouri,  County  of  JaCknm— 
as.:  In  the  Criminal  Court  of  JacAson  Coun- 
ty, Wssouri,  at  Kansas  City,  Hlssoorl,  April 
Term,  A.  D.  1004.  Now  comes  Boland 
Hughes,  Proseentlng  Attorney  tm  the  State 
of  aflssourl.  In  and  for  tbe  body  of  ttie  Coun- 
ty of  Jadcwm,  and  upon  hia  official  oath  In^ 
forms  tiie  court,  that  Bdgn  O.  Bailey,  James 
Foraha  and  William  Mo<m,  late  of  the  ooonty 
'aforesaU,  on  tbe  10th  day  of  Ifarch,  1004,  at 
the  County  ctf  Jatftson,  State  of  Missouri,  In 
and  upon  one  Albert  Fergnson  then  and  th«e 
being  fAloniously,  wilfully,  deliberately,  ise- 
medltatedly,  on  purpose  and  of  their  malice 
afWethoiQ^  did  make  an  assault;  and  a  cer- 
tain rerolTlng  pistol,  whidi  was  then  and 
there  loaded  with  gunpowder  and  leaden 
bullets,  and  by  tiiem  the  said  Bdgar  O.  Bai- 
ley, James  Fmrsha  and  William  Afocm  in  their 
hands  then  and  there  bad  and  held,  they,  the 
said  Edgar  Q.  Bailey,  James  Ftffsha  and  Wil- 
liam Moon,  did  then  and  there  feloniously, 
wilfully,  deUbwatoly.  premedltatedly,  on  pur- 
pose and  of  their  malice  aftirethou^t,  dis- 
charge and  shoot  off  at,  upon  and  against 
him  tbe  said  Albert  Ferguson;  and  him  the 
said  Albert  Fergustm,  with  tbe  leaden  bal- 
lets aforesaid  oat  of  the  pistol  aforesaid, 
then  and  there,  by  force  of  the  gunpowder 
afbresald.  the  said  Bdgar  O.  Ball^.  James 
Forsha  and  William  Moon  shot  off  and  dis- 
charged as  aforesaid,  thai  and  there  feloni- 
ouslyi  wllfolly.  dellbmtely,  premedltatedly, 
on  purpose  and  et  their  malice  aforethought, 
did  strike^  powtrate  and  wound  tbe  said  Al- 
bert Fei^nson  in  and  upon  the  body  of  blm, 
tbe  said  Albert  Fwgmon,  thas  and  thereby, 
then  and  there  feloniously,  wilfully,  delib- 
erately, premedltatedly.  on  purpose  and  of 
tbelr  malice  afwethought.  giving  to  him.  the 
said  Albert  Fe^uson,  with  the  leaden  bnl- 
lets  aforesaid,  so.  as  aforesaid  discharged 
and  shot  off  out  of  the  pistol  sforesaM,  by 
tbe  said  Edgar  O.  Bailey,  James  Forsha  and 
William  Moon,  one  mortal  wound,  of  which 
said  mortal  wound  tbe  said  Albert  Fergnson 
from  tbe  said  lOtb  day  of  March  In  the  year 
aforesaid  until  the  20tb  day  of  March  In  the 
year  aforesaid,  did  languish  and  languishing 
did  llv^  and  on  which  said  20th  day  of 
March  in  the.  year  aforesaid,  the  said  Albert 
Feivnson  at  tbe  County  ot  Jackson  and  State 


of  Missouri,  of  the  mortal  wound  aforesaid 
died;  and  so  the  Prosecuting  Attmiey  afwe- 
•aid  up(m  bis  official  oath  ^resald,  doth  say, 
that  the  said  Edgar  O,  Bailey.  James  Fw* 
sha,  and  William  Bloon,  blm,  the  said  Albert 
Ferguson,  at  the  county  and  State  afdresald. 
In  the  manner  and  by  the  means  aforesaid, 
fMtmlonsly,  wilfully,  deliborataly.  pronedl- 
tetedly,  on  purpose  udA  of  their  malice  afore- 
lliougtat,  did  UU  and  murder;  against  the 
peace  and  dignity  of  the  State. 

"Boland  Hughes,  Prosecuting  Attorney. 

"Boland  Bughes,  Prosecuting  Attorn^  of 
Jackson  County,  Missouri,  mates  oath,  and 
says,  that  tbe  facts  steted  in  tbe  above  and 
fon^oing  lnformatl<m  are  tni^  accwdix^  to 
Us  best  Information  and  belief. 

"Roland  Hughes. 

"Subscribed  and  sworn  to  before  me  this 
19th  day  of  April,  1904. 

"John  R.  RamKMi, 
"Clerk  of  tiie  Criminal  Court  ct  Jackaon 
Co.,  MlssouH. 
*^  Wm.  U  McClanahan,  Desraty  CleriL** 

The  evidence  In  the  case  tended  to  estab- 
lish the  fbllowtng  fhcts:  In  the  month  of 
Mardi,  1904,  there  was  a  strike  In  Kansas 
City  on  the  part  of  the  HaA  Drivers'  Union 
aghast  tbe  tramfw  and  cab  companies,  In 
an  effort  to  compel  tbe  companies  to  employ 
only  union  men.  The  defendant,  Bailey,  al- 
though the  owner  of  a  hade  himself,  was  a 
member  of  the  union,  and  he,  Forsha,  and 
Moon,  both  of  wlunn  were  also  members  of 
the  union,  were  taking  an  active  part  in  the 
strike.  The  headquartors  of  the  Hack  Driv- 
ers' Unifm  was  located  on  Central,  a  little 
to  the  north  of  linntii,  street;  in  Kansas  City, 
and  for  two  wsAs  inior  to  tiie  date  of  the 
homicide  tlM  drfwidant  bad  been  living  vrltii 
a  woman  Iqr  tbe  name  of  Oertmde  Biggs  at 
the  Thelma  Hotel,  at  the  ocwner  of  mnth 
and  Central  streets,  and  this  hotel,  the  saloon 
that  was  located  therein,  and  the  room  occu- 
pied by  Bailey  and  Mrs.  Blflss.  seons  to  have 
been  a  place  of  rendesvons  for  Bailey  and  bis 
two  associates.  Moon  and  Forsha.  For  sev- 
eral days  prior  to  tbe  10th  of  March  the  feel- 
ing sDgendered  by  tbe  strike  had  becnne  so 
pronounced  that  the  defendant  and  his  as- 
sociates had  amtarently  determined  upon  a 
course  of  violence  to  accomplish  the  purpose 
of  the  strlka  Albert  Fnguson,  tbe  deceued, 
was  employed  as  a  driver  by  tbe  Landls  Com- 
pany, and  did  not  belong  to  the  union.  Dur- 
ing the  two  wed»  preceding  the  homicide 
the  defendant,  Forsha,  and  Moon  were  fre- 
qnoitly  together  at  the  headquarters  of  the 
Hade  Drivers'  Union,  at  the  Thehna  Hotd, 
and  tbe  saloon  ttieretn.  On  the  night  ot  the 
18th  of  March.  1904,  the  defosdant,  Forsha, 
Moon,  and  Gwtmde  Biggs  were  together  at 
these  headquarters.  From  there  they  went 
in  a  hade  to  a  saloon  <m  South  Main  street 
kept  by  a  man  named  O'Flaherty.  After 
drinking  a  while  at  this  saloon,  the  Biggs 
woman  <ndered  a  hat^  by  tel^hone,  of  one 
of  the  companies  employing  nonnnlMi  baA 
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drlTcra,  to  come  to  1625  Main  street,  which 
was  a  hoQse  of  111  repute.  Thla  party  of 
fonr  then  went  to  thla  latter  place,  and  when 
the  back  driven  by  Andrew  Meyers,  a  non- 
union back  driver,  called  for  tbem,  they  got 
into  the  hack  and  ordered  the  driver  to  take 
them  to  a  roadbouse  at  Twenty-Ninth  and 
9ontbwest  Boulevard.  They  stopped,  how- 
ever, on  the  way  at  Broadway  and  South- 
west Boulevard,  at  a  saloon,  where  they  had 
a  round  of  drinks.  After  they  arrived  at 
the  roadbouse  at  Twenty-Ninth  and  South- 
west Boulevard,  they  took  Meyers'  revolver 
and  cartridge  belt,  which  he  was  wearing 
virtue  of  the  fact  that  he  was  a  special  offi- 
cer, away  from  him  by  violence.  The  evi- 
dence shows  that  Bailey,  the  defendant,  took 
the  revolver,  and  Forsha  took  the  belt  Leav- 
ing the  driver  lying  on  the  ground  in  the 
yard  of  the  roadbouse  where  he  had  hltdied 
his  horses,  the  defendant  and  bla  associates 
above  named  returned  to  the  Tbelma  Hotel, 
taking  the  revolver  and  the  cartridge  belt 
with  them.  Bailey  and  ftertmde  Biggs  went 
to  their  room,  and  the  pistol  that  Ball^  had 
taken  by  violence  from  Meyoa,  the  nonunion 
hack  driver,  together  with  one  that  he  him- 
self carried,  was  secreted  behind  the  radiator 
In  their  room.  The  party  arrived  at  the 
Thelma  Hotel  about  2:30  In  the  morning  of 
the  10th  of  March.  After  secreting  the  re- 
volver, Bailey  and  the  Blgga  woman  went 
downstairs  to  the  saloon,  where  th^  met 
Forsba  and  Moon,  from  which  place  the 
Biggs  woman,  at  the  request  of  defendant, 
Bailey,  went  upstairs  and  got  the  pistol  that 
had  been  taken  from  the  nonunion  back  drlv- 
w,  gave  It  to  Bailey,  who  In  turn  handed  it 
over  to  the  bartender.  After  having  bad  & 
round  of  drinks,  the  Biggs  woman  went  up- 
stairs to  bed,  but  at  the  request  of  Bail^ 
she  dressed  and  came  downstairs  again,  and 
the  fonr  then  went  to  labor  headquarters, 
wbwe  Bailey,  Moon,  and  Forsha  discussed 
tbe  Question  from  what  carriage  company 
th^  would  be  most  likely  to  get  a  driver 
whom  they  could  beat  up  with  impunity.  In 
the  presence  of  all  parties.  Moon  tel^honed 
to  tbe  Landla  Company  to  send  a  hack  to  the 
Coates  House,  and  be  BTu*e  to  have  it  there 
at  a  certain  time,  as  othra>wi6e  the  parties 
desiring  It  might  miss  the  train.  When  the 
Blgga  woman  discovered  the  purpose  of  send- 
ing for  another  hack,  she  protested  to  Bailey 
against  going  out  again,  but  he  replied  that 
he  was  going  out,  and  directed  her  to  go  np 
to  their  room  and  get  his  revolver.  This  she 
refused  to  do.  and  then  Foraba  told  Bailey 
to  giit  the  revolver  that  he,  Bailey,  bad  taken 
from  Meyers  at  the  roadbouse  and  had  left 
with  the  bartaider  at  the  Thelma  Hotel. 
The  BI^  woman  again  protested  against 
Bailey  golDg  with  the  party,  telling  him  that 
he  was  drIuklDg  and  ought  not  to  go,  and 
asked  what  he  wanted  his  pistol  for;  and 
he  answered  that  he  was  going  to  have  the 
back  driver  whom  they  had  called  take  them 


to  Fifteenth  and  Central,  and  he  wanted  bb 
revolver  because,  if  the  hack  driver  "started 
anyttilng,"  be  would  kill  him,  and  also  mads 
tile  statement  that  be  prt^xwed  to  "get  u>- 
other  scab  before  morning."  The  wonuui 
then  consented  to  accompany  tbe  party,  and 
Bailey  got  the  vevolva  that  he  had  left  wltb 
the  bartendor,  and  the  four  went  up  In  front 
of  the  Coatea  House  at  Tenth  and  Broadway, 
and  waited  the  arrival  of  the  hack,  which 
was  driven  by  Albert  Ferguson,  the  deceased. 
They  got  In  the  hack,  aiid  directed  Fergasoa 
to  take  them  to  Fifteenth  and  Central  On 
the  way  the  defendant.  Moon,  and  Forsba 
discussed  the  plan  of  action  they  would  take 
when  they  arrived  at  their  destination.  It 
was  agreed  that  Forsha  and  Moon  ahould  get 
out  of  the  hack  first  and  grab  the  back  drir- 
er,  that  Bailey  was  then  to  take  hla  revolrer 
from  falm  and  beat  bim  up  as  they  had  Mey- 
ers earlier  In  tbe  night,  and  Bailey  said  that 
if  the  hack  drlva  started  anything  he  would 
kill  him.  When  tbe  hack  arrived  at  Fifteenth 
and  Central  It  stopped  at  the  comer,  the 
hade  driver  alighted  and  opened  tbe  door  of 
the  back,  and  Forsha  and  Moon  got  ont  hi  the- 
order  named,  and  Immediately  grappled  with 
the  driver.  Bailey  followed  Immediately.  It 
seems  from  some  of  the  evidence  that  tbe 
hack  .driver  knocked  Forsha  down  wbai  the 
latter  assaulted  him.  and  as  soon  as  Bailey 
got  out  of  tbe  hack  Forsha  aald,  "Shoot  hint, 
shoot  him,  shoot  the  son  of  a  bltcbr  Tbe  | 
Biggs  wranan  fMIowed  Bailey  out  of  tbe  i 
hack,  and  started  to  run  east  on  Fifteenth 
street,  Forsba  and  Moon  havir«  preceded  her 
down  the  street  This  left  BaUey  and  Fer- 
guson alone  In  the  rear  of  tbe  hack.  Before 
the  Biggs  woman  had  gone  half  a  block  sbe 
heard  Fwguson  beting  for  mercy  and  call- 
ing for  help,  followed  immediately  by  ^ 
shot  and  then  in  a  short  interval  another 
shot,  then  a  number  of  shots  wore  fired  in 
quick  succession.  The  cries  for  help  both 
preceded  and  followed  the  first  shot  When  j 
the  Biggs  won»n  got  to.  the  first  fxxna  east  1 
of  Fifteenth  street  and  Central  she  was  orer- 
teken  by  Ball^,  who  said  he  thought  be  bad 
killed  "the  son  of  a  bitch,*'  and.  catching  bold 
of  the  Biggs  woman's  arm,  told  her  she  mast 
run  "like  hell"  or  th^  would  get  arrested. 
The  party  of  four  a^Mratod  at  this  place, 
Forsha  and  Moon  gotog  In  one  direction,  and 
Ball^  and  the  Biggs  woman  in  anotber. 
agreeing  to  meet  in  Bailey's  room  at  tbe 
Tbelma  Hotel.  On  tlie  way  to  tbe  hotel 
Bailey  told  the  Bl^  woman  again  that  be 
thought  he  had  killed  the  driver  Fergaaoo,  i 
applying  to  him  a  vile  epithet  Bailey  and 
the  Biggs  woman  arrived  at  the  hotel  flnt, 
but  were  soon  Joined  by  the  other  two.  and 
they  then  proceeded  to  coolly  discuss  vbst 
bad  happened.  Forsba  related  that  be  b&d 
hit  the  deceased  wltb  a  pair  of  brass  knodts. 
but  that  It  did  not  seem  to  "daze  him."  Moon 
q>oke  also  of  having  hit  him,  and  Bailey  asid 
that  the  deceaMd  bad  "put  op  a  tatU  of  a 
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fisbt,"  bat  he  thought  he  had  killed  him.  and 
Moon  Bald,  "U  he  had  not,  he  ought  to." 
Next  morning  the  Biggs  woman  went  to  see 
her  Bistae,  and  Baii^,  the  defendant,  went  to 
merve  as  a  Jndge  of  registration.  That  night, 
bcnreTer,  they  returned  to  their  room.  On 
Souday  morning  tliey  learned  from  the  news* 
paper  that  Ferguson  was  dead,  and  Bailey 
remarked  to  the  Biggs  woman,  "My  Ood! 
tbat  man  that  was  shot  at  Fifteenth  and  Cen- 
tral, that  scab  h&<±  driver,  is  dead.  I  know 
what  that  means  for  me."  That  night  the 
two  went  to  a  theatw,  but  the  next  day 
Bailey  remained  In  concealment  until  late  in 
the  eveDing.  when  they  r^ored  to  a  room  In 
HasbrcxA  Place  upon  West  Twelfth  street, 
because,  as  Ball^  said,  lie  learned  that  the 
police  were  watching  the  Thelma  Hotel. 
They  sent  tor  fheix  clothes  at  the  Tbelma 
Hotel,  and  remained  in  their  new  hiding 
place  fw  some  time,  until  Bail^  sent  the 
Biggs  woman  out  of  the  city  to  a  sister  who 
llTed  In  Wetmore,  Kan.,  telling  her  to  stay 
tbere  until  he  sent  tar  her,  remarking  that  if 
sbe  ever  told  what  she  knew  they  would  both 
go  to  the  penitentiary,  and  he  might  he  hung. 

At  the  time  of  the  killing,  two  measenger 
boys.  Bailey  Boone  and  Ed  Eckert,  were  at 
the  comer  of  Thirteenth  and  Broadway, 
which  Is  about  three  blocks  from  Fifteenth 
and  Central.  Their  attention  was  attracted 
by  the  shots,  and  they  rode  at  once  to  the 
place  of  the  homicide,  where  they  found  Fer- 
guson leaning  on  a  post  Ferguson  said  to 
tbem:  "Come  help  me,  I  am  shot;  hurry 
up,  turn  my  hack  around,  I  am  dylngi"  "We 
tamed  his  hack  around,  ai\d  he  told  us  if 
bla  gun  had  exploded  more  than  three  times 
be  would  haye  killed  one  of  the  fellows.  He 
wanted  us  to  hurry  up  and  get  him  to  the 
police  headquarters."  Well,  Eckert  helped 
him  into  the  hack,  and  be  got  upon  the  hack 
and  droTe  on  down  Central  towards  Twelfth 
street,  and  Boone  took  the  two  wheels,  rode 
one,  and  led  the  other.  Ferguson,  the  de- 
ceased, was  taken  to  the  hospital,  where  be 
made  the  f<^owlng  dying  declarations,  one 
to  Dr.  Sulzbacker,  before  an  operation  was 
performed,  and  <me  to  Assistant  Prosecuting 
Attorney  A.  8.  Lyman,  afttf  an  operation 
was  performed: 

"Kansas  City,  Mo.,  March  19,  1904^ 
Atbort  Ferguson,  being  wounded,  and 
realizing  my  serious  condition,  b^ng  con- 
sdODS  and  knowing  that  I  stand  fn  tbe  pres- 
ence of  death,  make  this  statement  and  dec- 
laration: 

"Wait  to  make  a  call  for  the  Landls  Car- 
riage Co.;  went  to  Coatea  House  on  a  call; 
tbere  were  four  men  there.  One  was  dis- 
guised as  a  woman.  Drove  tbem  to  15th 
and  Central.  Got  down  to  open  the  door, 
and  they  drew  pistols  on  me.  I  hit  one  of 
them  and  knocked  blm  down.  He  said, 
'Shoot  tbe  son  of  a  bitch,'  and  they  shot 
They  started  to  run,  and  I  shot  at  them  three 
times,  and  they  shot  at  me  four  times  as  I 


lay  on  the  ground.  Don't  know  if  I  could 
identic  them  or  not 

"Al  Fergiuon. 

"Witnesses: 
"Elmer  Riley. 
"W.  0.  Warde. 
"Wm.  Christophw." 

"March  19,  1904. 
"I,  Al  Ferguson,  now  at  German  Hospital, 
believing  that  I  am  about  to  die,  and  having 
no  hope  of  recovery,  do  make  the  following 
statement  of  facts,  leadiog  up  to  my  being 
shot  and  wounded  this  morning  at  about 
three  o'clock: 
I  "I  have  been  driving  for  Landls.  This 
morning  shortiy  before  3  a.  m.  we  got  a  call 
from  the  Coates  House.  Went  there  and 
took  three  men,  and  a  man  dressed  in  wo- 
man's clothes,  into  my  hack.  They  wanted 
me  to  drive  them  to  15th  and  Central  Street 
Z  drove  there  and  got  down  to  let  tbem  out 
I  opened  the  hack  door.  I  found  that  the 
man  had  removed  bis  woman's  clothes,  and 
there  were  four  men  there.  As  they  got  out 
they  began  to  attack  me.  I  defended  myself 
as  best  I  could.  Tbe  tbird  man  who  got 
out  of  the  hack  shot  me  In  the  abdomen. 
He  was  a  medium-sized  man,  with  black  hair. 
The  first  who  got  out  of  the  hack  said  to 
me:  "We  have  got  yon,  you  son  of  a  bitch; 
what  are  you  going  to  do  now?  AtUx  tbe 
third  man  shot  me,  they  all  ran  away.  I  did 
not  know  any  of  tbem.  I  am  twenly-flve 
years  old,  and  am  unmarried.  I  do  not  be- 
long to  the  Hack  Drtrm'  Union.  No  threats 
were  made  against  me  last  night  and  I  had 
no  trouble  until  I  met  them. 

Al   X  Fwgustm. 
mark 

"Witnesses: 
"A.  S.  Lyman. 
"Dr.  B.  L.  Stewart" 

The  next  day  be  died.  The  fatal  wound 
received  by  Ferguson  was  from  a  bullet 
which  entered  the  abdomen  three  inches  be- 
;  low  and  two  inches  to  the  right  of  the  navel, 
taking  a  downward,  backward,  and  outward 
course,  perforating  the  bowels  and  lodging 
under  the  spine  at  a  point  about  2^  inches 
below  the  brim  of  the  liip  bone  and  8  inches 
in  front  of  the  spinal  colomn. 

A  number  of  people  who  resided  near 
Fifteenth  and  Central,  that  being  a  residence 
neighborhood,  testified  they  were  awakened 
by  the  shots  and  cries  of  the  deceased.  Their 
testimony  agrees  upon  the  proposition  that 
there  were  two  series  of  shots,  between 
which  tbere  was  a  slight  Interval,  and  tbat 
the  cries  that  they  heard  immediately  fol- 
lowed the  first  shot.  William  A.  Satterlee, 
assistant  general  manager  of  the  Metropol- 
itan Street  Railway  Company,  who  resided 
at  221  West  Fifteenth  street  testified  that 
he  was  awakened  by  tbe  first  shot,  went  to 
his  window,  and  saw  a  man  stand  at  the 
northeast  comer  of  Fifteenth  and  Central 
and  fire  two  or  three  shots  in  a  westerly  dl- 
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rectloo,  and  then  turn  and  run  east  on  Fif- 
teenth street  Before  these  i^ots  were  fired, 
daring  the  firing,  and  afterwards,  he  beard 
the  cries  for  help.  As  already  stated,  Bailey, 
the  defendant,  served  as  a  Judge  of  registra- 
tion on  Saturday,  March  Iftth,  after  his  night 
of  dissipation  and  participation  in  the  occur- 
rence above  stated.  During  that  day  the 
subject  of  the  shooUng  of  Ferguson,  the  non- 
union hack  driver,  was  discussed  by  the 
Judges  and  clerks  ot  election.  One  of  the 
Judges  made  the  remark  that  the  back  drlT* 
ers  could  never  espect  to  win  the  strike  by 
shooting  people.  Bail^  said  that  "that  was 
the  only  way  to  win;  they  all  ought  to  be 
killed."  When  Bailey  was  arrested  and  tak- 
en to  the  police  station,  the  chief  of  police 
charged  him  with  having  killed  Fei^uson. 
He  denied  It,  and  denied  having  anything  to 
do  with  it  or  any  knowledge  of  It 

The  foregoing  Is  in  substance  the  principal 
facts  shown  in  behalf  of  the  state. 

Defendant  Bailey,  testified  In  his  own  be- 
half. He  stated  that  about  3  o'clock  In  the 
morning  of  the  19tb  of  March.  1001,  he  was 
at  the  union  headquarters  of  the  hack  drivers 
of  Kansas  City;  was  there  possibly  a  half 
hour  or  longer;  that  besides  the  three  par- 
ties who  went  there  with  him.  he  thought 
there  were  possibly  a  dozen  other  people 
around  the  headquarters;  that  when  he  came 
out  of  the  labor  headquarters  he  went  to  the 
Ooates  House,  because  there  was  a  carriage 
call,  as  he  was  told,  and  he  went  up  there 
to  take  a  carriage  ride;  he  met  this  carriage, 
and  took  a  carriage  ride.  Asked  who  invited 
him  to  go  on  that  ride,  be  answered  that  it 
was  either  Moon  or  Forsha.  possibly  both. 
"When  they  got  to  the  Coates  House,  the 
carriage  bad  not  yet  arrived,  but  they  only 
bad  to  wait  a  little  while— Just  a  moment 
Their  party  consisted  of  Forsha,  Moon,  Mrs. 
Biggs,  and  himself.  One  of  the  party,  I 
think  it  was  Forsha,  directed  the  driver  to 
go  to  'Blgbteenth  and  Grand.'  Ferguson,  the 
drlTer,  asked  him  where  to  go,  and  something 
was  said  about  Btghteentb  and  Grand,  and 
Moon  spoke  up  and  said.  'Fifteenth  and  Cen- 
tral.' Ferguson,  the  driver,  went  on  Broad- 
way to  Fourteenth,  then  on  14th  street  east 
Q.  Did  be  pass  14th  and  Central?  Ans.  Ha 
got  off  Central  when  Mr.  Forsba  says,  'Where 
are  you  going?  Don't  you  know  the  way 
to  Fifteenth  and  Central — Ion  have  scabbed 
long  enough?*  and  Ferguson  replied  that  he 
did  not  care  to  bear  any  remarks  from  union 
bastards  like  we  were."  Ue  testified  he  took 
no  part  lu  this  conversation.  When  they 
reached  Fifteenth  and  Gratral,  FergusMi  got 
down  oft  of  the  hack  and  opened  the  door, 
and  said,  "Get  oat  of  bere,  yoa  union  bas- 
tards," and  as  Forsha  went  to  step  out  he 
said  to  Ferguson,  "What  Is  that  you  got 
there  In  your  hand?"  and,  in  reply  to  this, 
Ferguson  knocked  Forsha  down  with  bis  fist 
Moon  followed  Immediately,  and  Ferguson 
Btmck  at  him,  and  tho^pon  Moon  and  For- 
sha got  IV  and  ran  away.   Tbe  defendant 


testified  that  be  was  the  third  to  get  ant  of 
tiie  hack,  but  the  woman  followed  Immedi- 
ately and  disappeared,  and  they  all  three  ran 
off  and  left  him  there  with  Ferguson.  "Vet- 
guson  was  standing  dose  to  the  hack  with 
a  gun  in  his  right  band.   He  shot,  and  I  felt 
a  bullet  pass  the  right  side  of  my  head  cloaa 
enough  so  that  I  f^t  a  little  wind  or  same- 
tbing  of  that  kind.  X  jumped  towards  liim, 
and  grabbed  him  by  tbe  wrist  and  wrestled 
around  with  him.    I  tbrew  his  hand  away 
from  me  the  best  I  could;  turned  it  away 
from  my  face.-  Tbe  back  was  standing  kind 
of  in  a  southwesterly,  northwest»ly  direc- 
tion, at  tbe  comer  of  Fifteenth  and  Central, 
about  from  five  to  nine  feet  from  tbe  stre^ 
lamp.   We  wrestled,  and  in  tbe  scuffle  we 
got  over  here  behind  the  back.   During  the 
scuffle  or  strug^e,  as  I  threw  his  revolver 
away  from  my  face  the  best  I  could,  he  fired, 
and  the  bullet  went  through  my  coat  TWs  Is 
not  the  coat  I  was  wearing  at  that  time.  Tbe 
bullet  went  through  the  lapel  of  my  tronsen 
and  through  the  outside  shirt    It  numbed 
my  stomach  to  snch  an  extent  I  tbonght  he 
had  shot  me;  I  thought  he  bad  shot  me 
through  the  stCHuach.   I  still  had  hold  of  his 
hand,  and  shoved  It  away  from  me  as  best 
I  could;  he  stumbled  and  kind  o'  fell  or  par- 
tially fell,  and  was  kind  of  In  a  kneeling 
position,  and  drew  his  gun  right  across  the 
wheel  of  tbe  hack,  and  at  that  I  jerked  ont 
my  gun  out  of  my  pocket  and  commenced  to 
fire.    When  we  were  BCuMng  X  toi^  him. 
'For  God's  sake  not  to  shoot,  I  would  pay 
him  for  the  hack.*   I  addressed  him  In  that 
manner — I  wou]0  not  be  poeitlTe  those  woe 
the  Tery  words — a  number  of  times.  Foor 
or  five  times  I  asked  blm  not  to  shoot  I 
started  back  and  commenced  to  shoot;  I 
guess  I  was  possibly  eight  feet  from  Um.** 
Asked  what  the  deceased  said  when  defend- 
ant told  him  to  stop  oa:  he  would  shoot  him, 
he  said  deceased  said  "by  hell"  or  something 
of  that  kind.    "He  was  trying  to  get  In  a 
portion  BO  as  to  shoot  me.  I  was  In  a  east- 
erly direction  from  him;  he  was  kind  <^ 
behind  the  hack;  be  was  west  from  me." 
Asked  why  he  shot  deceased,  be  answued; 
"It  was  either  me  shoot  blm  or  be  shoot  mSb 
because  there  was  no  chance  for  me  to  nm. 
If  I  ran  from  htm,  be  bad  that  gnu  la  soeb  - 
a  position  that  I  would  be  gone;  that  Is  all.** 
On  crosa-aamtnatlon  he  stated  that  be  lived 
in  Kansas  City  about  seven  yean;  was  wdl 
acquainted  with  the  town.  Tear  before  that 
he  had  driven  an  lee  wagon  up  to  HaabnxA 
Place.  He  had  bem  driving  a  ha^  in  Kan- 
sas City  which  he  purchased  abont  a  veA 
or  tea  days  before  the  Carnival.  He  statedL 
further,  that  they  were  just  gfOag  out  to 
get  some  more  drinks  and  take  a  rids;  dM 
not  have  any  other  purpose  <hi  Us  part  when 
they  sUrted  from  tbe  Coatas  Honse  Oat 
night    He  stated  that  there  were  aotbinc 
but  residences  in  the  netghborbood  of  FU- 
te«itb  and  Oentral;  no  public  boose  Hien  to 
his  knowledge,  and  no  salooo  to  drink  at 
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there.  He  did  not  know  where  they  were 
going  until  he  got  into  the  hack  and  this 
order  was  given.  "I  cannot  say  that  there 
was  any  definite  statement  that  anything  was 
to  be  done  or  woold  be  done  at  Fifteenth  and 
Central;  I  was  not  In  a  very  good  condi- 
tion." He  stated  that  his  gun  was  ta  tils 
orercoat  pocket  on  the  ilgbt-hand  side;  it 
was  a  common  affair  for  blm  to  cany  it  In 
his  oTercoat  pocket  Other  facts  and  the  in- 
structions win  be  noted  and  discussed  as 
occasion  may  require  In  the  course  of  the 
opinion. 

1.  The  Information,  which  has  already 
been  set  forth  in  full  in  the  statement  of  this 
case,  is  challenged  as  insufficient,  on  the 
ground  that  the  defendants  are  not  charged 
with  having  inflicted  upon  the  deceased,  .Al- 
bert Ferguson,  the  wound  of  which  he  died. 
This  critieism  Is  leveled  at  the  clause  in  the 
information  which  reads  as  follows:  "And 
a  certain  revolving  pistol,  which  was  then 
and  there  loaded  with  gunpowder  and  leaden 
bullets,  and  by  them  the  said  Edgar  Q.  B&i- 
ley,  James  Forsha  and  William  Moon  In  their 
hands  then  and  there  had  and  held,  they,  the 
said  Edgar  O.  Bailey,  James  Forsha  and 
William  Moon,  did  then  and  there  felonious- 
ly, wilfully,  premedltatedly,  on  purpose  and 
of  their  malice  aforethought  discharge  and 
sboot  off  at,  upon  and  against  him  the  said 
Albert  Ferguson ;  and  him  the  said  Albert 
Ferguson  with  the  leaden  bullets  aforesaid 
oat  of  the  pistol  aforesaid  then  and  there, 
1^  the  force  of  the  gunpowder  aforesaid,  by 
the  said  Edgar  Q.  Bailey,  James  Forsha  and 
William  Moon  shot  off  and  discharge  as 
aforesaid,  then  and  there  feloniously,  wilful- 
ly, deliberately,  premedltatedly,  on  purpose 
and  of  their  malice  aforethought  did  strike, 
penetrate  and  wound  the  said  Albert  Fergu- 
son in  and  upon  the  body  of  him,  the  said 
Albert  Ferguson,  thus  and  thereby,  then 
and  there  feloniously,  etc.,  giving  to  him,  the 
said  Albert  Ferguson,  with  the  leaden  bul- 
lets aforesaid,  so,  as  aforesaid  discharged 
and  shot  off  out  of  the  pistol  aforesaid,  by 
tbe  said  Edgar  O.  Bailey,  James  Forsha  and 
William  Moon,  one  mortal  wound.** 

learned  counsel  for  the  defendant  has  In- 
dulged in  an  extensive  criticism  of  tbe  fore- 
going words  as  nngrammatlcal,  but,  after  a 
careful  review  of  the  elementary  principles, 
we  find  ourselves  unable  to  agree  with  him 
that  tbe  information  does  not  charge  the  de- 
fendants with  having  inflicted  the  wound  up- 
<m  the  deceased,  Albert  Ferguson,  from  which 
be  'died.  Tbe  objection  urged  against  this 
Information  was  made  by  the  same  learned 
counsel  to  the  information  in  State  v.  Nel- 
son,  181  Mo.  840,  SO  S.  W.  947,  and  we  held 
there  that  the  Indictment  sufficiently  charged 
tbe  defendant  with  the  Infliction  of  tbe 
wounds  upon  tbe  deceased,  and  called  atten- 
tion to  the  fact  that  it  was  clearly  distin- 
guishable from  State  v.  Edwards,  70  Mo. 
480.  and  Btate  v.  Manning,  168  Mo.  418,  68 
S.  W.  841.  In  tlie  last-mentioned  cases  the 


indictments  charge  the  deceased  with  In- 
flicting the  wounds  upon  himself,  but  In 
this  Information  it  Is  distinctly  averred  that 
the  defendants,  with  the  leaden  bullets  shot 
out  of  tbe  pistol  which  was  held  In  their 
hands.  Inflicted  the  mortal  wound  of  which 
the  deceased,  Fei^us<ai,  died.  The  Informa- 
tion Is  sufficient,  and  not  subject  to  the  ob- 
jection made. 

It  Is  further  objected  that  the  Information 
is  Insufficient  In  that  the  verifloatlon  contains 
no  venue.  We  think  there  is  no  merit  in 
this  contention ;  the  information  and  veri- 
fication are  upon  the  same  sheet  of  paper, 
and  the  venue  is  laid  In  the  beginning  in 
tbe  county  of  Jackson,  state  of  Missouri,  and 
the  affidavit  was  taken  and  certified  by  the 
clerk  of  the  criminal  court  of  Jackson  coun- 
ty, Mo.  It  was  entirely  unnecessary  for  the 
clerk  to  repeat  the  venue  under  these  cir- 
cumstances. Every  presumption  of  law  is 
that  the  clerk  took  and  certified  this  affidavit 
within  the  territorial  bounds  In  which  he 
was  authorized  to  administer  oaths. 

2.  At  the  beginning  of  the  trial,  counsel 
for  defendant  filed  and  presented  to  the  court 
a  motion  to  permit  and  allow  exceptions  to 
all  adverse  rulings  on  objections  Interposed 
by  the  defendant  on  the  trial,  without  an- 
nouncing such  exceptions  to  the  court  at  the 
time,  on  tbe  ground  that  the  saving  of  such 
exceptions  would  create  in  the  minds  of  tbe 
Jim)rs  a  prejudice  against  the  defendant. 
This  motion  the  court  overruled.  The  prac- 
tice in  this  state  has  long  been  settled  that 
objections  to  the  admission  of  testimony  to 
improper  remarks  of  court  or  counsel  dur- 
ing the  trial  must  be  made  at  the  time  and 
the  grounds  of  objections  stated,  and,  if  the 
decision  be  against  the  objector,  he  should 
have  his  objections  at  the  time,  and  the  prac- 
tice in  this  regard  Is  the  same  in  criminal 
cases  as  In  dvll.  And,  unless  exceptions  are 
thus  saved,  It  Is  uniformly  held  by  this  court 
that  the  rulings  of  the  trial  court  will  not  be 
reviewed  by  us.  State  v.  Hope,  100  Mo. 
354,  IS  S.  W.  490,  8  L.  B.  A.  608 ;  Hickman 
V.  Green,  123  Mo.  172,  173,  22  S.  W.  455,  27 
S.  W.  440.  29  L.  a  A.  89;  State  v.  Scullln 
(Mo.  Sup.)  84  S.  W.  862 ;  State  T.  TniUams 
(Mo.  Sup.)  84  S.  W.  924. 

Learned  counsel,  however,  call  our  atten- 
tion to  the  fact  that  in  the  circuit  court  for 
the  trial  of  dvU  cases  in  Jat&son  county  tbe 
judges  Invariably  allow  such  exceptions  to 
appear  In  the  record  and  bill  of  exceptions, 
by  common  consent,  without  the  exception 
having  been  called  to  the  attention  of  the 
court  at  the  time.  The  conduct  of  a  trial  is 
oftentimes  a  matter  within  the  discretion  of  a 
trial  court  The  rule  above  noted  Is  for  the 
protection  of  trial  courts,  that  they  may  not 
be  adjudged  guilty  of  erroi;  In  a  matter 
which  was  not  called  to  their  attention,  and' 
an  opportunity  given  them  to  correct  any 
oversight  or  error  they  may  have  commit- 
ted, without  putting  the  Injured  par^  ta  the 
expense  ot  an  appeal  to  this  court;  but  if 
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the  circuit  courts  Bee  fit  to  coDsider  the  ex- 
ceptions saved  to  every  mllng  which  they 
make,  and  certify  to  this  court  that  the 
exceptlona  were  duly  saved,  we  can  see  no 
objection  to  the  practice;  but  because  one 
trial  court  sees  fit  to  allow  this  course  to  be 
pursued  is  no  reason  why  anoth^  court 
should  decline  to  do  so,  and  elect  to  be  gov- 
erned by  the  universally  accepted  practice 
in  such  matters.  It  Is  too  plain  for  discus- 
sion that  the  criminal  court  did  not  err  In 
overrallng  this  motion,  and  requiring  coun- 
sel to  save  their  exceptions  in  the  due  and 
orderly  coarse  of  practice  long  ai^roved  by 
this  court 

3.  Tbe  next  assignment  of  error  is  that 
the  criminal  court  erroneously  permitted  the 
state  to  call  and  examine  several  witnesses, 
among  oth^s,  Mrs.  Stevens,  Miss  Johnson, 
Miss  Hudson,  Mr.  Satterlee  and  his  wife, 
and  two  others,  although  their  names  had 
not  been  indorsed  upon  the  information  when 
It  was  filed.  It  should  be  stated  In  this  con- 
nection that  the  trial  began  on  the  27th  of 
June,  1004,  and  the  examination  of  witness- 
es began  on  the  30th  of  June.  On  tbe  29th 
of  Jxme  the  prosecuting  attorney  served  Mr. 
Biggs,  one  of  the  counsel  for  the  defendant, 
with  a  list  of  names  of  additional  witnesses 
which  bad  not  been  indorsed  upon  the  In- 
formation, and  upon  that  list  tbe  names  of 
tbe  witnesses  above  .mentioned  appeared. 
This  objection  is  predicated  upon  section 
2S17,  Rev.  St  1809,  which  provides  "that 
When  an  indictment  Is  found  the  names  of 
all  tbe  material  witnesses  must  be  endorsed 
on  the  Indictment;  otber  witnesses  may  be 
subpoenaed  or  sworn  by  the  state."  This 
section  has  been  before  this  court  for  con- 
sideration on  various  occasions,  and.  as  said 
In  State  t.  Shreve,  137  Mo.,  loc.  clt  5,  38  S. 
W.  MO,  "while  this  court  has  Invariably  held 
tliat  the  spirit  and  letter  of  our  law  both 
omcurred  in  requiring  the  names  of  tbe  wit- 
nesses to  be  Indorsed  In  order  to  enable  a  de- 
fendant to  know  by  whom  the  charge  against 
him  is  to  be  established,  still  it  mast  often 
occur  that  new  evidence  Is  discovered,  and 
no  good  reas<Hi  appears  why  the  state  must 
be  denied  the  right  to  use  It"  Certainly  the 
objection  in  this  case  has  little  merit,  since 
tbe  supplementary  list  of  witnesses  whose 
names  were  not  indorsed  on  the  informa- 
tion was  famished  counsel  for  the  defendant 
before  any  witness  was  sworn  in  the  case, 
and  after  the  defendant  had  received  this 
supplementary  list  he  neither  asked  for  a 
continuance  or  time  In  which  to  investigate 
concerning  these  additional  witnesses,  and 
tbose  to  which  this  objection  was  made  were 
persons  easily  accessible  to  tbe  defendant, 
and  so  well  known  in  the  city  where  tbe 
trial  was  held  that  no  unfairness  or  injus- 
tice can  reasonably  be  charged  because  they 
were  not  Indorsed  on  the  information.  Thus 
Clara  Stevens  and  Mabel  Hodson  were  em- 
ployes at  the  Thelma  Hotel,  Dr.  Boarman 
was  aaslstant  coroner  of  Jackson  conn^,  Mr. 


Lyman  was  assistant  prosecuting  attorn^, 
and  Mr.  Satterlee  assistant  general  manager 
of  the  Metropolitan  Railway  Company,  and 
three  of  tbe  other  witnesses  were  election  of- 
ficers who  w^  at  the  election  booth  with  de- 
fendant on  the  day  of  the  homicide,  and 
doubtless  well  known  to  him.  Mr.  Hayes 
was  chief  of  police  of  Kansas  City.  Tbe  con- 
duct of  the  prosecuting  attorney,  instead  of 
displaying  any  disposition  to  take  an  ad- 
vantage of  tbe  defendant  was  eminently 
Just  and  fair.  No  case  in  this  court  on  this 
statute  gives  any  countenance  to  the  con- 
tention ot  the  defendant  on  this  point  State 
V.  H^dersou  (Mo.  Sup.)  8S  S.  W.  576w 

4.  In  the  several  able  and  exiiaustive  briefs 
by  counsel  for  the  defraise  it  Is  earnestly 
insisted  tliat  the  criminal  court  committed 
prejudicial  error  in  permitting  the  state  to 
prove  that  on  the  same  night  prUx  to 
the  killing  of  F^guson,  these  same  four  par- 
ties, Bailey,  the  defendant,  Moon  and  Forsba, 
and  the  woman  Biggs,  had  called  up  another 
nonunion  hack  and  driver  and  had  directed 
him  to  take  them  to  a  roadhoose  on  South- 
west Boulevard,  and,  while  tfa^  were  at  this 
roadhouse,  forcibly  and  feloniously  took  from 
Meyers,  the  said  nonunion  hadk  drlvor.  a 
revolver,  with  which  the  defendant  after- 
wards killed  Ferguson.  It  is  ni^ed  that  this 
evidence  was  utterly  Incompetent  and  Irrel- 
evant tended  to  prove  a  crime  not  al- 
leged either  as  a  foundation  fur  a  separate 
punishment  or  as  aiding  the  proofs  that  tbe 
defendant  was  guilty  of  the  one  diarged, 
and  does  not  fall  within  tbe  exceptions  to  tbe 
general  rnle  which  excludes  evidence  of  oth- 
er crimes  than  that  for  which  the  defmdant 
is  on  trial ;  and  State  t.  Spray,  174  Mo.  GflO, 
74  S.  W.  846,  Is  relied  vpon  to  susUln  this 
exception  and  assignment  of  ^ror.  In  this 
last-mentioned  case  both  tbe  rale  and  tbe  ex- 
ceptions received  tlw  most  careful  cosaAAer- 
ation  and  distinction,  and  with  the  conclo- 
slon  reached  therein  we  are  entlrdy  satis- 
fied. 

The  question  presented  now  Is  whether  the 
evidence  falls  within  either  of  tbe  excep- 
tions recognized  by  this  court  in  tbe  Spnj 
Case,  and  so  lu<^dly  stated  In  People  v. 
Mollneaux.  168  N.  Y.  204,  61  N.  B.  286,  62 
L.  B.  A.  193,  wherein  It  is  Stated:  "Gener- 
ally speaking,  evidence  as  to  otber  crimes 
Is  competent  to  prove  the  specific  oime  wben 
it  tends  to  establish:  First  motive;  sec- 
ond, intent ;  third,  the  .absence  of  mistake 
or  accident ;  fourtb.  the  common  schone  or 
plan  embracing  the  commission  of  two  or 
more  crimes,  so  related  to  each  otber  tbat 
proof  of  one  tends  to  establish  the  others; 
fifth,  the  Identity  of  the  pawn  (duu-ged  with 
the  commission  of  the  crime  on  trial.'*  As 
an  argument  against  the  admissibility  of 
this  evidence  of  the  assault  upon  and  ot  tbe 
forcible  taking  of  the  revolva  from  Meyers, 
the  nonunion  hackman,  at  the  roadhoose  on 
Southwest  Boalevard  a  few  hours  prior  to 
the  homldde  under  InTwtiffatlon,  eoaosslfar 
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tlie  defendant,  In  his  brief,  says:  "When 
fendant  was  arrested,  he  admitted  the  kill- 
ing and  claimed  self-defense;  when  Moon 
and  Forsha  were  arrested,  th^  stated  Bail- 
ey did  the  killing— whidi  facts  were  in  pos- 
session of  the  state  before  the  commencement 
of  the  trial."  This  statranent  of  counsel  is 
not  borne  out  by  the  record.  In  which  It  ajH 
pears  that  Bailey  denied  the  killing,  and  all 
knowledge  of  It,  when  charged  with  having 
committed  It  by  the  chief  of  police ;  and  no- 
where In  tile  record  does  It  appear  that 
Moon  and  Forsha  stated  that  Ball^  did 
the  killing.  Neither  does  it  appear  that  the 
criminal  court  admitted  this  evidence  for  tiie 
purpose  of  showing  that  the  defendant  and 
his  said  associates  had  committed  a  mnr- 
denms  assault  on  the  other  nonnnion  bade 
drlvw,  but  limited  the  evidence  as  to  what 
occurriBd  at  the  Foadboose  to  the  ftct  that 
Bailey,  the  defendant.  Moon,  and  Fcnrsba 
took  ^m  Andrew  Meyers,  the  nonunion 
ha<^man,  the  pistol  wltb  which  Bailey,  the 
defendant,  afterwards  killed  Fei^nson.  Keep- 
ing in  view  the  distinct  theories  the  state 
and  the  defendant  as  to  the  pnrpose  and  tOr 
tent  QfC  the  defendant  and  his  aasodates  in 
making  the  call  for  Ferguson,  the  deceased 
hackman,  and  fa  causing  him  to  meet  them 
at  the  Coates  House  several  blotfts  distant 
from  the  Tfaelma  Hotel,  &om  which  place 
they  sent  the  order  by  telephone  to  the 
liandls  stables,  the  state  contends  that  this 
evidence  demonstrated  that  the  defendant 
and  bis  associates  had  Ferguson,  the  de- 
ceased, meet  tb»n  at  tbs  Ooates  House  and 
drive  than  to  Fifteenth  and  Central,  a  lone- 
ly resldoit  portion  qf  tlie  dty,  for  the  pur- 
pose of  committing  upon  him  a  felonious  as- 
Banlt,  and.  If  he  resisted,  kill  him.  On  the 
other  hand,  it  was  the  tbeory  of  the  defense 
that  the  defendant  and  bis  associates  had  the 
deceased  drive  them  to  this  lonely  part  of 
the  city  for  the  sole  purpose  that  they  might 
enjoy  a  haci  ride  and  perhaps  get  some 
drinks.  It  was  the  contentitm  of  the  state 
that  evldmce  Qiat  Uie  defendant  and  his 
assodatea  bad  not  only  been  active  in  the 
back  drivwB*  strike  then  going  on  In  Kan- 
■aa  City,  bat  bad  determined  upon  a  course 
of  violence  Is  order  to  aocompllsb  the  pur^ 
pose  of  the  strUce,  and  that,  as  tendii^  to 
show  the  Intent  with  which  they  lured  Vet- 
gnson,  the  deceased,  to  drive  them  out  to 
Eifteenth  and  Coitral ;  and  to  show  a  c<Hzi- 
mon  scheme  embracing  the  commission  of 
two  or  ttuxce  crimes  so  clwely  related  to 
each  other  diat  proof  of  one  toids  to  es- 
tablish the  others.  It  was  pertinent  and  com- 
petent to  show  that  <m  this  same  night,  and 
but  a  few  hours  previous  to  the  homicide, 
tbey  had  another  nonunion  hack  driver,  one 
who  bore  the  same  relation  to  the  strike 
that  Ferguson,  the  deceased,  did,  take  fbem 
to  the  roadboQse  on  Southwest  Boulevard, 
anotiiw  remote  and  lonely  plac^  uid  had 
there  by  violence  taken  the  pistol  from  him 
wltb  which  the  defendant  afterwards  killed 


the  deceased,  Ferguson.  That  It  was  entire- 
ly competent  for  the  state  to  prove  that  the 
pistol  with  which  defendant  killed  Fergu- 
son was  the  property  of  the  other  nonunion 
hacft  drlvw,  Meyers,  and  the  ctrcumstances 
under  which  fbe  defendant  obtained  it  from 
Meyers  a  few  hours  before  he  killed  Fergu- 
son, and  that  it  tended  to  xa^^ve  that  def^d- 
ant  was  the  person  who  did  the  kilUi^,  or. 
In  other  words,  the  identity  of  the  person 
charged  with  the  commission  of  the  crime, 
we  think  there  can  be  no  sort  of  doubt ;  but 
we  go  further  In  tiUs  case:  The  defendant 
is  charged  with  willful,  deliberate  and  In- 
taiti<mal  murder,  and  it  devolved  npcm  the 
state  to  show  the  Intent  and  the  drcnmatan- 
ces  t^iding  to  prove  deliberation,  and  the 
motive,  if  possible ;  and  we  think  It  was  en- 
tirely competent  to  show  the  felonious  as 
sault  tqr  the  defendant  and  bis  anodates  up- 
on the  other  nonnnion  hackman,  M^ecs,  as 
a  part  of  a  ccnnmon  scheme  to  Insure  the 
success  of  the  hack  drivers'  strike  resort- 
ing to  acts  of  violence  and  felonious  assault 
upon  nonunion  hadcmen,  and  tlrereby  intimi- 
date and  00  terrorise  them  that  they  would 
not  dare  to  drive  a  back  or  work  for  trans- 
fer companies  and  liverymen  who  Insisted 
on  employing  nonnnion  hack  drivers.  In  a 
word,  this  evidoice  tended  strmgly  to  show 
that  the  calling  of  the  nonunion  hackman, 
Meyers,  and  causing  him  to  drive  ttiem  to  a 
remote  part  of  the  dty,  and  thai  and  there 
by  violence  and  force  taking  bis  revolver 
from  him,  was  a  part  of  the  same  composite 
crime  ta  plan  which  the  defendant  and  his 
associates  were  pursuing  with  reference  to 
other  nonunion  hack  drivers,  and  shed  light 
upon  the  pnrpose  which  tbey  had  in  view 
when  a  few  hoars  afterwards  tbey  succeed- 
ed by  false  repres^tations  to  have  Vetga- 
son,  the  deceased,  meet  them  at  the  Ooatea 
House  and  drive  them  to  Fifteenth  and  Cen- 
tral, and  that  purpose  was  to  commit  up<« 
blm  a  felonious  assault,  and.  If  be  resisted, 
kill  blm.  This  evidence  was  calculated  to 
disprove  the  claim  of  the  deftadant  tliat 
tbelr  only  purpose  was  to  enjoy  a  hack  ride 
at  8  o'clock  In  the  morning,  or  to  get  drinks, 
when  they  were  driving  aw^  tetm  the  place 
where  the  saloons  were  k^t  into  a  ronote 
neighborbood  of  inrlvate  residences  only. 
The  case  la  clearly  distinguishable  in  all  itt 
facte  from  State  v.  Spray,  supra,  in  wbicht 
no  question  of  motive  or  Intent  was  In- 
volved, but  in  which  the  robb^es  in  each 
case  were  separate  and  distinct  transactiona* 
and  the  facte  of  each  fumisbed  Ite  own  mo- 
tive and  intoit  It  has  long  been  dddded  m 
this  state  that  evidence  of  this  character* 
Illustrative  of  the  prlndpal  act  in  the  trage- 
dy, and  a  part  o^  a  system  of  criminal  acta 
so  ctnmected  together  that  eadi  tends  to  ee- 
tablisb  the  guilty  Intend  design,  and  pur- 
pose ot  the  other,  Is  competent  nndrarhill; 
in  bhi  work  on  Criminal  SMdence,  |  88,  thus 
states  the  doctrine :  "No  s^tarate  and  isolat- 
ed crime  can  be  given  In  evidoice.   In  order 
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that  one  crime  may  be  relevant  as  evidence 
of  another,  the  two  must  be  connected  as 
parte  of  a  general  and  composite  scheme  or 
plan.  Thus  the  movements  of  the  accused 
prior  to  the  incident  of  the  crime  are  always 
relevant  to  show  that  he  was  making  prepa- 
rations to  commit  it  Hence  on  a  trial  for 
homicide  it  is  permissible  to  prove  that  the 
accused  killed  anotber  person  during  the  time 
he  was  preparing  for  or  was  in  the  act  of 
committing  the  homicide  for  which  he  is  on 
trial ;  and  generally,  when  several  similar 
crimes  occur  near  each  other,  whether  in  time 
or  locality,  as,  for  example,  several  bnrglar- 
ies  or  Incendiary  fires  upon  the  same  night, 
it  Is  relevant  to  show  that  the  accused,  be- 
ing present  at  one  of  them,  was  present  at 
the  other.  If  the  crimes  seem  to  be  connect- 
ed." This  connection  was  made  to  appear  in 
this  case,  not  only  by  the  relation  which  the 
defendant  and  his  associates  as  union  hack- 
men  on  a  strike  bore  to  the  deceased  and  oth- 
er nonunion  hackmen,  but  also  from  the 
statements  of  the  defendant  of  his  inten- 
tion to  kill  "another  scab  before  morning," 
and  the  similarity  of  the  plan  with  which  he 
and  his  associates  had  treated  both  Meyers 
and  the  deceased,  Ferguson.  State  v.  Dett- 
mer,  124  Mo.  438,  27  S.  W.  1117;  State  v. 
Mathews,  98  Mo.  12»,  10  S.  W.  144,  11  S.  W. 
1135;  State  v.  Jones,  171  Mo.,  loa  dt  407, 
71  S.  W.  680,  94  Am.  St  Rep.  786 ;  State  v. 
Rudolph  (Mo.  Sup.)  85  S.  W.  584;  State  v. 
Greenwade,  72  Mo.  300.  Hence,  as  already 
said,  we  think  this  evidence  was  competent 
to  establish  the  identity  of  the  defendant  as 
the  person  who  committed  the  crime,  to  show 
that  it  was  intentional  and  willful,  and  to 
show  that  he  was  one  of  a  band  organized 
together  to  commit  crimes  of  the  kind  char^ 
ged,  and  to  connect  the  offense  with  which 
be  is  charged  in  tbis  case  as  a  part  of  a 
common,  unlawful,  and  feloniona  scheme. 
The  statement  of  the  defendant  on  the  same 
day  of  the  homicide  and  subsequent  thereto, 
in  the  presence  of  the  witness  CkMper,  when 
one  of  the  Judges  bad  stated  that  the  hack 
drivers  could  never  expect  to  win  a  strike 
by  shooting  people,  to  the  effect  that  "that 
was  the  only  way  to  win,  and  they  all  ought 
to  be  killed,"  was  not  improperly  admitted; 
it  was  a  voluntary  statement  of  the  defend- 
ant and,  taken  in  connection  with  the  other 
facts  already  noted,  tended  to  establish  the 
motive  and  intent  which  actuated  him  at  the 
time  of  the  homicide.  There  is  nothing  in 
the  case  of  State  v.  Evans,  66  Mo.  574,  which 
militates  in  the  least  against  this  conclusion. 
In  the  Evans  Case  the  defendant,  and  not 
the  state,  offered  to  prove  his  own  declara- 
tions, which  were  no  part  of  the  res  gestse 
— a  very  different  thing  from  the  state  prov- 
ing statements  or  admissions  made  by  the 
defendant  whether  before  or  after  the  com- 
mission of  the  offense. 

Now,  as  to  the  sixth  asslgnm^t  which 
relates  to  the  state's  witness  Lee  as  to  a 
■tatement  as  to  th»  vUe  epithet  applied  1>y 


the  defendant  to  nonunion  hack  drivers  the 
morning  after  the  killing,  it  is  to  be  observed 
that  the  counsel  for  the  defendant  did  not 
object  to  the  question  until  after  the  witness 
bad  partially  answered  It  The  witness  nev- 
er finished  the  sentence,  but  ss  far  aa  he 
did  go,  his  answer  showed  a  bitter  feeling 
on  the  part  of  the  defendant  towards  the 
nonunion  back  drivers,  but  it  is  clear  tliat 
the  simple  fragment  of  evidence  that  tbey 
thus  elicited  furnishes  no  ground  tor  re- 
versal of  the  judgment 

6.  Among  other  instructions,  the  court  gave 
the  following  instruction.  No.  13:  "The  court 
Instructs  the  Jury  that  If  you  find  from  the 
evidence  that  the  defendant  Edgar  O.  Bailey, 
shot  and  killed  the  deceased,  and,  at  the 
time  he  sbot  him,  the  deceased  was  about 
to  kill  defendant  or  to  do  him  acHne  great 
bodily  injury,  he  had  the  right  to  shoot  and 
kill  In  bis  own  defense;  but  to  justify  socb 
shooting  and  killing,  you  must  find  from  the 
evidence  that  the  defendant  did  believe,  and 
had  reasonable  cause  to  iMlieve  from  all  ap- 
pearances, that  such  injury  was  about  to  be 
done  him,  and  that  he  shot  deceased  to  ^e- 
vent  such  injury.  It  Is  not  necessary  that 
the  danger  should  have  been  actual  and 
about  to  fall  on  bim,  but  it  necessary  tot 
him  to  have  believed  It  from  all  api>ear- 
ances,  and  that  there  should  liave  been  at 
the  time  he  shot  reasonable  cause  for  Boch 
belief.  It  is  for  you  to  say  from  the  evi- 
dence in  the  case  wheth^  the  defendant  did 
believe,  and  iiad  reasonable  cause  to  believe 
from  all  appearances,  that  such  impending 
harm  at  the  time  he  shot  was  about  to  fall 
1^>on  him.  If,  as  a  fact  be  did  not  have 
reasonable  cause  to  believe  from  ail  appear- 
ances that  such  daag»  was  impending  at  the 
time  be  shot,  then  It  Is  not  justifiable.  Hia 
believing  himself  ta  danger  is  not  sufDdent; 
he  must  have  had  reasonable  cause  to  beUeve 
it  from  all  appearances,  and  of  that  yon  are 
to  determine  from  all  the  tACtb  and  dream* 
stances  in  the  case."  And  Instruction  Na  4: 
"The  court  instructs  the  jury  that  if  the  de- 
fendant voluntarily  brought  on  the  dlfBcolty 
with  deceased,  ox  voluntarily  entered  into  a 
difficulty  with  deceased,  with  the  Intention 
of  killing  cff  inflicting  tqun  him  some  great 
bodily  injury  if  he  should  resist,  tbm  the 
danger  in  which  he  found  himself  during 
such  dlfilculty,  no  matter  how  great  it  ml^t 
be,  would  not  extenuate  or  mitigate  the  of- 
fense or  reduce  its  grade  at  all,  and.  there 
can  be  no  self-defense  in  the  case."  The 
criticism  made  on  this  instruction  la  that  the 
phrase,  "with  the  intention  of  killlBg  or  in- 
flicting upon  him  some  great  bodily  injazy," 
does  not  modify  or  qualify  the  antecedent 
phrase,  "that  if  the  defendant  voluntarily 
brought  on  the  difficulty  with  deceased,"  but 
that  said  phrase  "with  the  intention  of  kill- 
ing," etc.,  applies  only  to  the  second  claase. 
that  of  "voluntarily  altering  into  the  dliB- 
culty  with  the  deceased."  and,  when  thw 
divided,  the  first  claase  of  the  Instmctioa 
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would  clearly  be  erroneous,  and  ta  conflict 
with  the  rule  announced  in  State  t.  Partlow^ 
90  Mo.  603,  4  S.  W.  14,  59  Am.  Bep.  31.  It 
la  further  objected  to  this  Instruction  that 
It  tells  the  jufT  that  the  defoidant  Is  guilty 
if  lie  had  a  felonious  Intent  upon  condition. 
Now,  as  to  the  flrst  ohjectlon  to  the  in- 
strnction  above  noted,  we  thlnlc  there  is  no 
merit  in  the  criticism.  The  phrase,  "with 
tbe  intention  of  killing  or  inflicting  upon  him 
some  great  bodily  injury,"  clearly  refers  to 
and  modifies  both  of  the  preceding  clauses 
In  tbe  instruction,  and,  when  thus  read  and 
understood,  in  no  manner  conflicts  with  tbe 
rule  announced  in  State  t.  Fartlow,  or  State 
V.  Herrell,  97  Mo.  105,  10  S.  W.  387,  10  Am. 
St.  Bep.  289,  but  simply  announces  the  sound 
and  wholesome  law  that,  if  one  brings  on  a 
difficulty  with  the  purpose  of  wreaking  bis 
malice  by  slaying  his  adversary  or  doing 
him  some  great  bodily  harm,  and,  actuated 
by  such  a  felonious  purpose,  does  the  homi- 
cidal act,  th^  there  Is  no  self-defense  in 
tbe  case,  and  he  is  guilty  of  murder  in  the 
first  degree,  and  nothing  less.  State  t.  Sharp, 
183  Mo.  716,  82  S.  W.  134;  State  v.  Penning- 
ton. 146  Mo.,  loc.  cit  35,  47  S.  W.  799. 

As  to  the  second  ground  of  objection  to 
this  Instruction,  to  wit,  that  it  charges  the 
Jury  that  the  defendant  Is  guilty  If  he  bad 
a  felonious  intent  upon  condition,  we  think 
It  is  clearly  groundless.  One  may  intend  to 
waylay  another  and  kill  bim  "ir'  that  other 
comes  that  way,  or  he  may  arm  himself  and 
go  in  search  of  another  intending  to  kill  him 
"IT*  he  can  find  him,  or  "if'  any  one  int^- 
feree;  in  either  of  which  cases.  If  he  doeq 
encounter  his  victim,  and,  under  such  cir- 
cumstances and  vrlth  such  intention,  slay 
him,  be  will  be  guUty  of  murder  In  tbe  first 
degree.  Tbe  evidence  In  this  case  on  the 
part  of  the  state  tended  to  show  that  the 
defendant  and  his  companions,  Moon  and 
Forsha.  went  out  to  Fifteenth  and  Central 
streets  with  the  intentlfm  to  assault  and  beat 
np  the  deceased,  Ferguson,  in  order  to  create 
an  oi^rtunlty  to  kill  bIm.  The  alleged  con- 
dition expressed  in  these  circumstances  was 
no  condition  at  all,  for  the  defendant  and 
his  companions  well  knew  or  were  bound  to 
know  that  no  man  of  any  spirit  whatever 
would  stand  still  and  submissively  permit 
another  to  beat  iiim  tij?  without  resisting. 
The  fact  that  the  defendant  took  two  con- 
federates with  him,  and  went  armed  with 
the  deadly  weapon  on  what  his  counsel  are 
pleased  to  call  "an  innocent  hack  drive," 
shows  that  he  was  expecting  resistance,  and 
was  actually  seeking  and  trying  to  bring  on 
a  difficulty  for  the  purpose  of  killing  Fer- 
guson, whom  be  bsd  denominated  "a  scab 
Iiack  driver";  In  a  word,  intended  to  present 
to  Ferguson  the  alternative  of  quietly  sub- 
mitting to  a  lH*tttaI  assault  or  being  killed. 
Tbe  so^lled  "condition"  upon  which  Fer- 
guson might  have  ^aped  death  was  in  fact 
no  condition,  as  far  as  the  intention  of  the 
defendant  and  his  associates  was  concerned^ 


and  under  the  deliberate  plan  of  action 
agreed  upon  by  tbe  defendant  and  his  asso- 
ciates. In  1  Wharton's  Cr.  Law  (10th  Ed.) 
S  315,  tbe  learned  author  says:  "Independ- 
ently of  the  statutes,  it  bad  been  said  that 
though  A.,  in  anger,  from  preconceived  mal- 
ice, intended  only  to  severely  beat  B.,  and 
happened  to  kill  him.  It  will  be  no  excuse 
that  he  did  not  intend  all  the  mischief  that 
followed;  for  what  he  did  was  malum  in  se, 
and  be  must  be  answerable  for  Its  conse- 
quences. He  beat  B.  with  an  intention  of 
doing  him  great  bodily  barm,  and  is  there- 
fore answerable  for  all  the  barm  he  did." 
And  In  section  108  ot  the  same  volume  the 
learned  author  says:  "No  plan  of  wrong, 
therefore,  can  be  framed  by  even  the  most 
capable  and  cauUons  of  con^irators  which 
they  must  not  regard  as  4^ndent  upon 
contingencies  for  its  consummation.  An  as- 
sailant, therefore,  In  meditating  an  attack  tm 
another,  must  contemplate  the  possibility  of 
miscarriage.  This  possibility  may  be  greater 
or  less.  A  good  marksman  may  be  almost 
sore  of  bitting  bis  Intended  victim;  a  man 
who  sends  an  explosive  compound  to  an  en- 
emy may  estimate  that  tbe  probability  of 
injuring  bis  enemy  is  slight  If  the  means 
adopted  are  such  as  cannot  possibly  succeed, 
then  there  Is  no  such  connection  between 
the  instrumental  intent  and  tbe  final  Intent 
as  is  essential  to  constitute  guilt  But  if 
there  be  no  such  impossibility,  and  if  the 
means  adopted,  improbable  as  it  would  seem, 
have  a  fatal  result,  then  the  aid  is  to  be 
regarded  as  having  been  Intended."  The  Su- 
preme Court  of  Illinois  in  Mayes  v.  Pe<^le, 
106  III.  S06,  46  Am.  Bep.  698,  said:  "Where 
an  act,  unlawful  in  itself.  Is  done  with  de- 
liberation, and  with  Intrat  of  mischief  or 
great  bodily  harm  to  some  particular  person, 
or  of  mischief  indiscriminately,  fall  where 
It  may.  and  death  ensues  from  such  act, 
against  or  beside  the  original  Intention  of 
the  party,  it  will  be  murder."  "The  plea  of 
provocatt(Hi  will  not  avail  In  any  case  where 
it  appears  that  provocation  was  sought  for 
and  induced  by  tbe  act  of  tbe  party  in  order 
to  afford  bim  a  pretense  tor  wreaking  his 
malice."  Wharton  on  Homldd^  197;  2  ]U8b* 
op  on  Cr.  Law.  S  702;  State  t.  Pomlngbm, 
146  Mo.  36.  47  a  W.  799. 

In  this  connection  It  Is  earnestly  insisted 
that  instruction  No.  4  completely  eliminated 
the  question  of  self-defense;  but  the  court 
In  instruction  No.  11  told  tbe  Jury  "that  if 
they  found  and  believed  from  the  evidence 
that  tbe  defendant,  at  the  time  he  entered 
the  hack  which  to<^  him  and  tbe  others  to 
Fifteenth  and  Central  streets,  bad  no  Inten- 
tion of  killing  Albert  Ferguson  or  to  do  blm 
great  bodily  harm,  and  had  no  Intention  at 
any  time  previous  to  the  Ume  tbe  said  Albert 
Ferguson  drew  a  revolve  and  shot  at  the 
defendant  if  you  And  from  the  evidence  that 
be  did  so  shoot  at  him,  then  the  right  of 
self-defense  on  the  part  of  tbe  defendant 
exists  in  law,  and  the  Jury  are  Instructed 


Digitized  by  Google 


744  88  S0UTHWB8TBBK  RBFOSTBB.  (Uo. 


tbat  the  defendant  has  the  legal  right  to  lit 
ToJte  the  law  of  self-defense  In  bla  favor"; 
and  In  instmctlon  Na  18  gave  the  nsnal  and 
full  instruction  on  the  right  of  self-defense. 
There  Is  no  conflict  between  these  instruc- 
tltms.  The  question  of  the  intention  of  Bail- 
ey, the  defendant,  as  to  inflicting  great  bod- 
ily barm  upon  Ferguson  or  of  killing  him, 
or  the  absence  of  such  intention,  determines 
the  application  of  either  instruction  No.  4 
or  instruction  No.  11  to  the  facts  of  the  case. 
Under  the  testimony  of  the  defendant,  he 
shot  In  self-defense,  and,  according  to  the 
state's  evidence,  he  had  Ferguson,  the  de- 
ceased, bring  him  to  Fifteenth  and  Central 
In  order  that  he,  the  defendant,  might  kill, 
or  do  Ferguson  great  bodily  barm,  and  hence 
there  was  no  consistent  middle  ground  upon 
which  to  base  Instruction  No.  14,  requested 
by  the  defendant,  to  the  effect  that  if  Bailey, 
tlie  defendant,  provoked  the  difficult  with 
the  deceased,  or  produced  tbe  occasion  with- 
out any  felonious  intent,  Intending,  for  in- 
stance, an  ordinary  battery  merely,  or  dis- 
turbance of  tbe  peace,  or  an  annoyance  of 
Ferguson  by  calling  bim  to  Fifteenth  and 
Central  streets  for  tbe  purpose  of  taking 
awvy  from  him.  In  order  to  annoy  him,  bis 
revolver,  or  other  insignia  of  authority,  and 
thereupon  tbe  deceased,  Ferguson,  attacked 
Ball^,  and  compelled  Bailey,  in  ordw  to 
save  his  own  life,  to  take  that  of  deceased, 
still  tbe  law,  while  it  would  not  entirely 
justify  the  homicide  on  the  ground  of  self- 
defense,  would  hold  the  defendant  guilty  of 
no  higher  crime  than  that  of  manslaughter 
in  the  fourth  degree.  There  was  absolutely 
no  evidence  upon  which  to  base  this  Instruc- 
tion No.  14.  Tbe  evidence  before  us  pre- 
sents two  theories  alone:  That  by  the  state, 
that  the  defendant  and  bis  companions 
brought  on  the  difficulty  with  a  felonious  In- 
tent of  beating  up  the  deceased  In  order  that 
tboy  might  have  an  excuse  for  killing  him; 
and  that  of  tbe  defendant,  unreasonable  as 
It  appears,  of  an  innocent  hack  drive  at  S 
o'clock  In  the  morning,  in  a  lonely  resident 
portion  of  tbe  city,  and  of  an  entirely  un- 
provoked and  uncalled-for  assault  by  the  de- 
ceased, a  nonunion  back  driver,  upon  the 
defendant  and  his  companions,  asd  the  kill- 
ing by  tbe  defendant  of  the  hack  driver  as  a 
last  resort  in  self-defense.  In  neither  was 
there  the  slightest  evidence  upon  which  to 
base  an  Instruction  of  withdrawing  from  the 
contest  after  the  difficulty  bad  been  brought 
on.  Instructions  In  all  cases,  civil  and  crim- 
inal, must  be  based  upon  tbe  evidence  in 
the  cause.  Instructions  Nos.  11  and  13  fully 
presented  the  law  from  the  defendant's 
standpoint  If  the  facts  were  as  he  testified, 
he  acted  in  self-defense,  and  was  not  guilty 
of  any  grade  of  homicide,  and  the  court 
should  not  have  Invited  the  Jury  to  compro- 
mise bim  into  the  penitentiary  by  finding 
him  guilty  of  manslaughter.  On  the  other 
hand,  there  was  evidence  from  which  the 
Jury,  under  the  instructions  of  the  court, 


might  have  found  him  guilty  of  murdo*  In 
tbe  first  or  second  degree,  and  the  court  fully 
instmcted  upon  both  of  those  degrees.  We 
think  the  court  property  refused  to  instruct 
upon  manslaughter  and  either  degree,  In  the 
light  of  the  evidence  develt^ed  in  this  record. 
State  V.  Gartrell,  171  Mo.  48&,  71  S.  W.  lOiJ; 
State  T.  Lewis,  118  Mo.  79,  loc.  cit  83.  23 
S.  W.  1082.  Tbe  court  carefully  instructed 
the  jury  as  to  what  constituted  a  }ust  cause 
of  provocation  to  passion  as  to  reduce  tbe 
grade  of  the  homicide  from  murder  In  tbe 
first  degree  to  murder  in  tbe  second  degree. 

6.  There  was  no  error  In  refusing  the  In- 
strnctlon  No.  6,  asked  by  tbe  defendant,  to 
the  effect  that  tbe  Jury  should  take  into  con- 
sideration specially  wliat  weight  ought  to  be 
given  tbe  witness  Catharine  Biggs.  Leaving 
out  of  view  tbat  tbe  Biggs  woman  was  named 
Gertrude,  and  not  Catharine,  there  was  no 
reason  why  the  court  should  single  ont  her 
testimony  and  comment  on  It  Beparntcly. 
Tbe  only  evidence  tending  to  show  tbat  she 
was  an  accomplice,  and  therefore  tbe  court 
should  have  given  a  cautionary  Instrnctlon 
as  to  her  testimony,  was  her  own,  and  accord- 
ing to  that  she  did  not  Join  In  tbe  conuoon 
purpose  of  her  three  male  companions,  bnt 
was  protesting  against  It  all  the  time,  and 
only  accompanied  tbe  defiant  npon  tbe 
hack  ride  In  respwise  to  the  demands  of 
Bail^. 

7.  Tbe  court  did  not  err  In  failing  to  d^lne, 
other  than  it  did,  the  terma  "self-defense" 
and  "bring  on  the  difficulty."  Tbe  term 
"self-defense"  was  folly  and  carefully  defined 
to  the  Jury  in  Instmctlon  No.  13,  and  tlie 
attempt  to  bave  defined  the  words  "bring  on 
a  difficulty"  would  bave  simply  resulted  In 
either  confusing  the  Jnry,  or  have  added 
nothing  to  tbelr  plain  ordinary  Blgntficance. 
Both  of  these  terms  are  self-explanatory. 
We  think,  though,  this  question  Is  not  before 
us  properly,  because  no  exception  was  saved 
to  the  failure  of  the  court  to  Instruct  tbmon. 

8.  So  far  we  bave  endeavored  to  meet  and 
discuss  the  various  propositions  announced 
by  counsel  for  defendant  In  two  of  the  briefs 
filed  by  them,  bnt  there  is  still  aijiother  brief 
by  another  of  the  counsel  for  the  defendant, 
in  which  It  la  earnestly  Insisted  that  tbe 
criminal  court  erred  In  refusing  instmctlon 
No.  14  asked  by  tbe  defendant  Counsel 
urges  tbat  there  was  sufficient  evidence  npon 
which  to  base  tUs  instruction,  and  to  leave  it 
to  the  Jury  to  say  whether  or  not  the  defend- 
ant brought  on  tbe  difficulty  with  the  Intm- 
tlon  of  committing  a  mere  common  assault 
upon,  or  to  take  away  from,  Ferguson,  the 
deceased,  bis  revolver,  and  we  are  again  cit- 
ed to  what  was  said  In  State  v.  Partlow.  90 
Mo.  622,  4  S.  W.  14,  59  Am.  Rep.  31.  which 
has  often  been  approved  and  reassert€d  by 
this  court,  as  follows:  "Indeed,  tbe  assertion 
of  the  doctrine  that  one  who  b^ins  a  qoarrel 
or  brings  on  a  difficulty  with  ^e  felimloua 
purpose  to  kill  the  person  assaulted,  and,  ac- 
coiiq>llsbing  such  purpose  la  guUtj  of  mm^ 


Digitized  by  Google 


Mo.) 


STATB  BAILET. 


745 


der.  and  cannot  avail  blmsdf  ot  tbe  doctrine 
of  self-defense^  carries  with  It  In  Its 
bosom  tlie  Inerttable  corollary  tbat,  if  tbe 
quarrel  be  b^nn  wltboat  a  fel<mtoaB  pnipoae, 
tben  tile  hradddal  act  will  not  be  murder." 
The  law  of  this  state  Is  that  if  the  original 
wrong  or  assault  would  have  been  a  mwe 
misdemeann',  and  anch  was  the  purpose  of 
the  accnsed  wbm  he  committed  or  engaged 
In  it,  then  the  homldde  growing  out  of  or 
occasioned  by  It,  though  In  self-defense  from 
any  assault  made  upon  him,  would  be  man- 
slaughter. As  already  said,  the  criminal 
court  tautmcted  m>on  tbe  def^dant's  own 
efidmce  on  the  law  of  perfect  self-defense  In 
its  instruction  No.  18,  and  In  the  Instmctlcm 
numbned  4  and  Instruction  No.  11  the  court 
instructed  the  Jury  "tiHat,  if  the  defendant 
voluntarily  brought  on  the  difficulty  with  de- 
ceased with  the  Intention  of  killing  or  Inflict- 
ing upon  him  some  great  bodily  injury,  thai 
the  danger  in  which  he  found  himself  during 
Boch  dlfflcnlty  would  not  extenuate  or  miti- 
gate the  ottmm,  m  reduce  its  grade  at  all. 
and  there  was  no  self-deftnse  in  tbe  ca8&" 
And  In  its  Instruction  No.  11  the  court  fur- 
thn  told  the  Jury,  however,  'nhat  if  th^ 
should  find  and  believe  trom  the  evidence 
that  the  defendant,  at  the  time  he  entered  the 
'  hade  to  ride  to  Fifteenth  ud  Cratral  streets, 
bad  no  intention  of  killing  Ferguson,  or  of 
doing  him  any  great  bodily  harm,  and  had  no 
intention  of  doing  so  at  any  time  previous  to 
the  time  ttie  deceased  drew  his  revolver  and 
shot  at  the  defendant,  If  in  fact  they  A>imd 
that  he  did  shoot  at  him,  tben  the  defendant 
had  a  pwfect  right  of  self-defense  and  to  slay 
Ferguson."  We  have  already  said  that  in  <mr 
opinion  thece  was  no  evidence  <tf  a  with- 
drawal fkom  a  combat  brought  on  by  the  de- 
fendant; w  of  an  Intent  to  commit  a  mere 
common  assanlt  upon  ttie  deceased.  No  wit- 
ness for  tbe  defendant,  nor  he  himself;  tes- 
tliled  to  any  intention  to  go  to  Fifteenth  and 
Central  streets  tot  the  mere  purpose  of  com- 
mitting a  common  assanlt  on  the  deceased  vr 
to  take  from  him  his  revolw.  We  hare 
Marched  the  record  cai^ully,  and  on  the 
part  of  the  defendant  he  testifies  that  his 
porpose  in  going  to  Fifteen^)  and  Central 
that  night  was  only  "to  take  a  ride,"  and.  he 
supposed,  "to  have  some  drinks."  We  are 
not  left  to  speculation  so  far  as  his  testimony 
la  concerned  as  to  what  his  Intention  in  tak- 
ing this  ride  and  in  going'  to  tbe  place  of 
bomidde  was.  There  Is  not  a  sdntllla  of 
evidence  foiling  from  bis  lips  that  his  inten- 
tion was  to  commit  a  mere  common  assault 
or  to  annoy  the  deceased  by  taking  bis  re- 
volver from  him,  and  therefore  there  was 
nothing  in  his  testimony  which  would  have 
Justified  the  glviiq:  of  the  fourteenth  Instruc- 
tion prayed  for  1?  him.  But  leaving  his  tes- 
tim<my  for  a  moment  out  of  view,  and  turn- 
ing to  the  evidence  in  behalf  of  the  state,  we 
haTe  tbe  case  of  a  def«pdant,  with  two  other 
accomplices,  armed  with  a  deadly  weapon, 
resorting  to  a  schone  by  which  they  induced 


tbe  deceased  to  take  them  to  a  lonely  part  of 
the  dty  at  3  o'clock  In  the  morning  with  the 
deliberately  expressed  intention  of  "beating 
him  up,"  and,  as  a  part  of  this  sdieme,  For- 
sha.  one  of  bis  accraaplices,  was  to  grab  blm 
and  disarm  him.  When  the  woman  Biggs 
protested  against  the  defendant  go>tng  with 
this  party,  and  asked  him  wbat  he  wanted 
his  pistol  for,  he  rolled  that  he  was  gi^ng 
to  have  a  hack  driver  take  them  to  Flfteentli 
and  Oentral,  and  he  wanted  his  revolver,  and 
If  Ibe  beck  driver  "started  anything"  he 
would  kill  blm,  and  that  he  would  "get  an- 
other scab  before  morning";  and  the  evidence 
further  shows  that,  as  the  defendant  got  out 
of  the  back,  Fordia,  one  of  tbe  accomplices, 
immediately  said,  "Sboot  blm,  shoot  him, 
shoot  the  son  of  a  bltcbP'  And  the  evidence 
furdier  discloses  that,  before  any  shot  was 
fired,  tbe  tteceased  was  heard  begging  for 
mer<7  and  crying  for  help.  To  say  that  this 
evidence  aflOrds  any  fonndatlan  for  an  in- 
structirai  that  the  defendant  and  his  accom- 
plices Intended  to  commit  a  mere  common  as- 
sault would  be  to  disregard  all  human  ex- 
perience, and  to  attribute  a  purpose  wholly 
at  variance  witii  the  eqnfiSsed  Intentltm  of 
the  defendsnt  and  bis  accomplices  when  tfa^ 
storted  upon  that  extraordinary  ride  that 
night  If  the  evidence  of  tbe  state  is  to  be 
credited  at  all,  and  it  evidently  was  believed 
by  the  July,  !t  wu  falr^  susceptible  of  one 
oonstructton  only,  and  that  was  a  deliberate- 
ly formed  design  cm  the  part  of  tbe  defendant 
and  his  associates.  Moon  and  Forsba.  to 
beat  up  Ffivguson,  the  deceased,  for  the  pur- 
pose of  causing  him  to  resist,  in  order  to  have 
an  ostensible  excwe  tot  killing  him.  To  say 
that  tbe  defendant,  in  the  circumstances  fol- 
lowing fast  after  his  dedaratltm  that  he  pro- 
posed "to  get  another  _8cab  before  morning" 
and  armed  with  a  deadly  weapon,  only  in- 
tended to  cwnmlt  a  common  assault,  is  con- 
trary to  human  intelligence  and  opposed  to 
all  human  experiences,  and,  in  our  opinion, 
furnishes  no  basis  whatever  for  the  hypoth- 
esis announced  In  instruction  No.  14.  And 
it  follows,  therefore,  that  neither  the  defend- 
ant's own  evidence,  nor  that  on  the  part  of 
the  state,  furnishes  any  ground  for  the  four* 
teenth  instmctlou  asked  for  by  the  defend- 
ant, and  left  the  case  Just  as  the  Instructions 
given  by  the  court  presented  It  to  the  Jury, 
to  wit,  on  the  theory  of  tbe  defendant,  of  a 
perfectly  Innocent  haCk  drive,  and  an  un- 
called tor  and  murderous  assault  upon  him 
by  the  deceased,  and  the  killing  of  the  de- 
ceased in  self-defense  as  his  only  resort; 
and,  on  tbe  part  of  tbe  state,  of  a  preconcert- 
ed plan  and  formed  design  to  kill  the  de- 
ceased by  the  defendant  and  his  assoclntea 
bringing  on  a  difficulty  with  the  Intent  to  kill 
the  deceased  or  do  blm  some  great  bodily 
barm,  and,  If  so,  there  was  no  self-defense  In 
the  case,  however  great  the  olgeudes  in 
which  defendant  found  himself  by  reason  of 
his  own  Illegal  acts. 
We  have  thus  examined  all  tbe  assign- 
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menta  of  error  uhS  tbe  record  In  ttilB  caae, 
vrltb  a  Tlew  to  ascertain  whether  the  crim- 
inal court  afforded  the  defendant  a  fair  and 
Impartial  trial,  or  was  gnlltr  of  prejudicial 
error  In  the  trial  of  the  defendant  We  have 
reached  a  conclusion  that  there  is  no  reversi- 
ble error  In  the  record,  and  that  the  evidence 
Is  sufficient  to  justify  tbe  verdict  of  the  Jury. 
The  result  Is  that  the  Judgment  of  the  crim- 
inal court  must  be,  and  Is,  affirmed,  and  the 
sentence  whidd  the  law  pronounces  must  be 
carried  Into  execution,  and  It  la  so  ordered. 

FOX,  J.,  concurs.  BUBQESS,  P.  ab- 
■ent 


STATD  v.  FORSHA. 

(Bopreme  Court  of  Missouri,  Division  No.  2l 
June  2a  190&) 

1.  IllFOBlUTtONB  —  YlBIFIOATIOR       SXHtMS  — 

Omission  to  Attaos  Seal. 

The  omission  of  the  seal  of  the  court  to 
the  jurat  of  the  clerk  does  not  Invalidate  Uie 
varlfication  of  an  information. 

[Ed.  Note. — For  eases  In  point,  see  voL  37, 
Owt.  Dig.  Indictment  and  Infmnatiai,  I  165i] 

2.  JuBT  —  Chaixinqes  —  Suthoienot  or 

FOBM. 

An  objection  after  the  dose  of  the  ex- 
amination of  a  Juror,  "ChallenRed  for  cause," 
is  insufficient  to  preserve  for  appellate  review 
any  error  in  overruling  tbe  challenge. 

nSd.  Note. — ^For  cases  In  pfdnt,  see  v«d.  81, 
Cent.  Dig.  Jury,  S  55a] 

8.  Sauk— DiaQUAUTioATion  ~  Fobhaxioh  ow 

Opinion. 

The  fact  that  Jurors  have  formed  and  ex- 
pressed opinions  as  to  the  guilt  of  defendant 
from  rumor  or  newspaper  aoeounts  does  not  dis- 
qualify them,  where  they  state  Chat  they  can 
give  defendant  a  fair  and  impartial  trial  on  the 
testimony  as  it  may  be  introduced  before  them. 

[Ed.  Note. — For  cases  In  point,  see  vol.  81, 
Cent  Dig.  Jury,  {{  449-457.1 

4.  WrtNessES  —  Impkachmbht — Cohteadio- 

TION. 

In  bomidde,  where  the  principal  actor  in 
the  crime  was  called  as  a  witness  for  defend- 
ant, and  denied  upon  cross-examination  that  he 
bad  stated  that  uung  violence  and  shooting  peo- 

Sle  was  tbe  only  way  to  win  the  strike  in  which 
efendant  and  his  companions  were  engaged  and 
out  of  which  the  homldde  arose,  it  was  com- 
petent for  tbe  state  to  contradict  such  testi- 
mony by  showing  that  such  statement,  which 
was  material  as  tending  to  refute  the-  theory 
of  self-defense  relied  upon  by  ddendant,  was 
made  by  tbe  witness. 

B.  BOHICIOB  —  EVIDBNOB  ~  PABTIdPAHOT 

OF  Defendant— Conclusions  of  Witness. 
In  homicide,  where  the  principal  actor  in 
the  crime  was  called  as  a  witness  for  defendant, 
and  had  testified  that  defendant  iiad  said  noth- 
ing about  killing  deceased,  and  that  there  was 
no  agreement  or  understandiuK  that  any  vio- 
lence was  to  be  inflicted  upon  Elm,  but  ctefend- 
ant  and  witness  were  going  with  him  for  a 
purely  innocent  purpose,  it  was  not  error  to 
exclude  testimony  as  to  whether.  In  shooting  de- 
ceased, witness  ^as  actuated  by  anything  that 
defendant  had  said  or  done. 
6.  WrrNBSscs  —  CsKniBiLnT  —  OonnonoH 

OF  Cbiue. 

Where  a  witness  admitted  that  be  had 
pleaded  guilty  to  a  common  assault.  It  was  prop- 
«r  to  show,  as  affecting  his  credlUUty,  that  hs 


had  pleaded  guilty  of  a  ahargs  ot  aasanlt  with 

Intent  to  kill. 

7.  Tbial— Examination  or  Wmraas— Fsn- 

KBTATION  or  EBBOBS. 

Objections  and  excepticaia  to  testimiMiy 
must  be  made  and  saved  at  tbe  time  tbe  testi- 
mony is  given  In  order  tltat  any  error  therein 
may  be  available  on  appeal,  and  such  error  can- 
not  be  preserved  by  a  mere  motion  to  strike, 
made  after  the  testunony  has  been  submitted  to 
the  Jury. 

[Ed.  Note. — For  cases  In  poln^  see  wL  11^ 
Cent.  Dig.  Criminal  Law,  H  2839,  2874] 

8.  CbIMINAL  I^W— TeSTUCONT  of  DSFBNnANT 

—Failube  to  Testift  in  OBSxr-rComiNi- 

MENT  TO  RBBUTTAL. 

Where  defendant  rested  his  case  In  cblef 
without  being  introduced  as  a  witness,  it  was 
proper  for  tbe  court  to  confine  testimony  after- 
wards given  by  him  to  a  rebuttal  of  the  re- 
buttal testimony  introduced  by  the  state,  and 
to  decline  to  reopen  the  case  and  permit  de- 
fendant to  testify  as  a  witness  in  chief. 

[Ed.  Note.— For  cases  In  point,  see  voL  14, 
Cent.  Dig.  Criminal  Law,  H  161S;  1620.] 

9.  hokicidb  —  aoooicflicbb— fuoht  fbom 
Cbime— Effect. 

One  who  aids,  abets,  or  encourages  anoth- 
er in  tbe  commission  of  a  bomidde,  telling  tbe 
latter  to  "shoot  him,  shoot  him,"  etc,  is  not 
relieved  from  oimlnal  responidbUity  by  fleeing 
from  the  scene  of  the  difficulty  before  the  fatal 
shot  is  fired. 

[Ed.  Note.-~IV>r  cases  in  asa  wO.  96; 

Cent  Dig.  Homiddi^  |  4&] 

Appeal  from  Criminal  Courts  JadESOU 
County;  John  W.  Wofford,  Judge. 

James  Forsha  was  convicted  of  murder  in 
the  second  degree,  and  appeals.  AflSrmed. 

On  the  19th  day  of  AprU.  1904,  tbore  waa 
filed  in  the  criminal  court  of  Jackson  ODan* 
t7,  Mo.,  by  the  proBecutlng  attorney  Uiereal; 
an  Information  against  Edgar  O.  Bailey, 
James  Forsha.  and  William  Momi.  Jointly 
charging  them  with  ttM  crime  of  mnrder  in 
the  first  degree,  It  being  alleged  In  tbe  In- 
formation that  tbe  parties  named  IdUed  Al- 
bert Ferguson  upon  tbe  19(Ji  da7  ot  Siardi, 
1904,  in  Jackaon  cotmty,  ahootlDg  blm 
with  a  pistol.  Upon  application  of  tha  de- 
fendant, tiie  court  grantod  a  atfnnatot,  and 
the  state  elected  to  try  Bdgar  G.  Baavf 
Hist  His  trial  began  on  flw  27tlL  day  of 
June,  and  ended  the  2d  day  of  July,  and  Us 
conviction  of  murder  ot  the  flrat  degree  was 
affirmed  by  this  court  (not  yet  reported). 
The  state  deeted  to  try  James  Fwsha  not, 
and  bis  trial  bi^n  i^on  llie  IStli  day  ot 
July,  at  tbe  April  term  tit  tte  crlmfnal  ooort 
of  Jackson  county,  and  ended  Qp<m  tin  38d 
day  of  July,  1904,  resulting  In  a  oonTlctSon  ot 
murder  In  the  second  degree,  and  a  sentence 
ot  18  years  In  State  Penttentlary.  Tbe 
evidence  In  tbe  case  offered  by  ttie  state 
and  the  defendant  was  substantially  aa  fol- 
io wa: 

In  the  month  of  Bfarch,  190i,  there  was 
a  strike  In  Kansaa  City,  Mo.,  on  tlw  part 
of  the  back  drivers'  nntoa  agalnat  the  haA 
companies.  In  an  effcrt  to  compel  tb&m  to 
employ  only  union  men.  Tbo  defendant  Fur 
sha  was  a  membw  of  the  union,  and  he,  Bal 
ley,  and  Moon  (both  of  whom  are  also  saem- 
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bera  of  the  nnloiO  wew  takhig  an  active  part 
in  tbe  strike.  The  beadqoarters  of  tbe  Hack 
Drivers'  Union  was  located  on  Central  street, 
a  little  to  the  north  of  Ninth  street,  and  for 
two  weeks  prior  to  the  date  of  the  homicide, 
Bailer  liad  been  living  with  a  woman  by 
the  name  of  Gertrude  Blgga  at  the  Thelma 
Hotel,  at  the  comer  of  Ninth  and  Central, 
and  the  room  in  this  hotel  occupied  by  Bai- 
ley and  Mrs.  Kggs.  and  the  saloon  that  waa 
located  therein,  seem  to  have  been  a  place 
of  rendesTOUB  for  Bailey,  Forsha,  and  Moon, 
and  from  which  upon  the  night  of  the  homi- 
cide they  started  out  By  tbe  18th  of  March 
the  feeling  engendered  by  the  strike  had 
become  so  pronounced  tha,t  the  defendant 
and  his  associates  seoned  to  have  deter- 
mined upon  a  course  of  violence  In  order  to 
accompllBh  the  purpose  of  the  atrik^  and 
this  determination  appeared  in  evidence  from 
the  statnnentB  shown  to  have  been  made  by 
the  defendant  and  his  associates,  In  which 
nononlon  hack  drivers  were  referred  to  as 
"scabs,"  mch  designation  being  further  em< 
phariied  by  the  use  of  vile  epithets,  ac- 
ctxnpanled  by  thmts  ct  death  or  bodily 
harm.  On  the  n^ht  (tf  the  18th  ct  March, 
190i,  tbe  defendant 'Ball^,  Mocm.  and  Mrs. 
Bl^  were  together  at  labor  headquarters, 
just  north  of  the  Thelma  Hotel.  Fran  there 
tiiey'went  In  a  hack  driven  by  one  W.  B. 
Fergnson,  who  was  a  union  haxik  driver,  to 
*  saloon  kept  by  one  OTlaherty  up<m  South 
Main  street  After  drlnkliq;  a  while  at  this 
saloon,  tbe  Biggs  woman  ordered  a  hack,  by 
telephone,  of  the  Walnnt  Street  Livery  Com- 
pany, a  ha<fk  company  employing  noonnlon 
hack  drivers,  to  come  to  1625  Main  street 
wblch  was  a  house  of  proatltDtton.  After  or- 
dering this  hack.  It  being  directed  to  come 
to  the  house  of  prostitution,  so  as  not  to  ex- 
cite suspicion  as  to  the  purpose  of  the  call, 
the  defendant  Bailey,  Moon,  and  Mra.  Blgga 
went  to  the  house  of  111  repute,  and  when  the 
hack  arrived  they  entered  It  and  ordered 
tbe  driver,  whose  name  was  Andrew  Mey- 
ers, to  take  them  to  a  roadhouse  at  Twenty- 
ninth  end  Southwest  Boulevard.  They  Bt<^ 
ped,  however,  on  the  way  at  Broadway  and 
Southwest  Boulevard  at  a  saloon,  at  which 
place  they  had  the  hack  driver  bring  them 
out  a  round  of  drinks.  When  they  arrived 
at  the  roadhouse  at  Twenty-ninth  and  South- 
west Boulevard,  Meyers,  the  back  driver, 
was  luTlted  to  go  Into  the  roadhouse  by 
Moon,  who  helped  him  hitch  bis  team.  Aft- 
er they  ent^ed  the  roadhouse,  Meyers  was 
Invited  to  take  a  drink  with  tbe  party,  who 
were  standing  in  front  of  tbe  bar.  While 
ttey  were  standing  there,  Bailey  asked  Mey- 
ers what  it  was  tbat  be  had  on  bis  coat  and 
if  he  had  a  pistol.  Meyers  told  them  that 
he  had  a  star  as  a  special  officer,  and  tbat 
he  had  a  pistol  In  order  to  protect  himself 
and  hiB  passengers.  At  that  Bailey  jerked 
the  star  from  Meyers*  coat,  passed  it  to 
.Moon,  who  handed  It  to  Forsha.  As  Meyers 


was  starting  to  take  tbe  star  from  Forsha. 
who  was  pretending  to  return  It  Bailey  drew 
bla  pistol  upon  Meyers,  threatening  to  kill 
him  If  be  took  the  star  or  put  It  on  again, 
and  at  that  Meyers  reAlved-two  blows  on 
the  head,  delivered  from  behind.  Mt»on 
grabbed  him  around  Qie  neck,  while  Bailey 
took  his  pistol,  and  Forsha  toc^  from  him  his 
cartridge  belt  Forsha  began  beating  Mey- 
ers over  the  head  with  tbe  cartridge  bdt 
and  he  fell  to  tiie  floor  unconscious.  When 
the  hack  driver  regained  conscloasnesB.  he 
tried  to  run  firom  the  room,  but  Forsha 
struck  at  him  again  with  the  cartridge  belt 
which  was  fllled  with  cartridges,  and  Mey- 
urs  dodged  to  avoid  the  blow,  and  Moon 
then  struck  Mm,  knocking  him  to  his  knees 
upon  the  floor.  At  that  Bailey  flred  at  Mey- 
ers, falling,  however,  to  hit  him,  and  M^- 
ers  regained  his  feet  and  ran  from  the  road- 
bouse.  Bailey  followed  him  from  tba  road- 
house, and,  while  he  was  partially  dazed  from 
his  previous  blows  and  partially  blinded  by 
blood  flowing  from  his  wounds,  Bailey  struck 
him  twice  over  the  bead  with  a  pistol,  fell- 
ing him  again  to  the  ground  and  rendering 
him  again  unconscious.  While  Meyers  was 
being  disarmed  and  beaten  up  in  the  road- 
house saloim,  he  fc^t  Iwgging  tor  mercy, 
saying  to  his  assallanto:  "Please  don't  shoot 
me;  please  don't  hurt  me;  I  will  go  avray, 
and  yon  w<m't  have  to  pay  me  for  your  hack 
fare."  The  answer  these  three  men  gave  to 
these  supplications  for  mercy  were  the  as- 
saults that  have  been  described,  accompanied 
by  vile  epithets  which  they  applied  to  the 
hack  driver.  Leaving  Meyers  unconscious 
and  covered  wltlr-  blood  In  the  roadhouse 
yard,  the  party  of  four  separated,  Bailey 
and  tbe  Biggs  woman  leaving  together,  and 
Moon  and  Forsha  together.  Tbey  met  how- 
ever, about  a  block  from  the  roadhouse, 
where,  In  discussion  of  the  assault,  tbey  ex- 
pressed the  opinion  tbat  tbey  had  killed  Mey- 
era  Fearing  tbat  tbey  might  be  arrest- 
ed, tbey  again  separated,  but  were  soon  to- 
gether again  at  tbe  Thelma  Hotel.  Bailey 
and  Mrs.  Biggs  arrived  there  first  and  went 
up  to  their  room.  Bailey,  after  wiping  tbe 
blood  from  tbe  nonunion  hack  driver's  pis- 
tol, secreted  It  and  one  wblch  he  himself  car- 
ried, behind  the  radiator  In  tbelr  room.  They 
then  went  downstairs  to  the  saloon,  where, 
with  Forsha  and  Moon,  as  usual,  a  round  of 
drinks  was  ordered.  While  In  the  saloon, 
at  the  request  of  Bailey,  Mrs.  Biggs  went 
upstairs  and  got  the  pistol  wblch  had  been 
taken  from  Meyers,  and  gave  it  to  Bailey, 
who  In  turn  handed  It  to  tbe  bartender. 
The  circumstances  of  tbe  assault  were  then 
gone  over  In  tbe  presence  and  hearing  of 
the  bartender,  each  one  telling  his  part  in 
tbe  assault  Bailey  stoted  tbat  be  believed 
tbat  he  bad  killed  tbe  hack  driver,  to  wblch 
remark  Forsha  made  reply  by  saying  that 
If  he  did  not  "kill  bim  he  ought  to  have  done 
so."   Aftw  having  remained  In  the  saloon 


Digitized  by  Google 


7i8 


88  B0UTHWB8TBBN  RBPOBTBB. 


for  some  time.  Mrs.  BiggB  went  iq>st&ln  to 
so  to  bed,  but  at  tbe  request  of  Bailey  she 
dressed  tierself  and  came  back  downstairs, 
and  tbe  fonr  tben  went  to  labor  beadqtiar- 
ter^  -where  tbe  tbree  men  dlscnssed  tbe  ques- 
tion as  ta  what  carriage  company  tbey  would 
be  most  likely  to  get  a  driver  from  whom 
tbey  could  beat  up  with  Impunity.  Bailey 
suggested  the  Depot  Carriage  &  Baggage 
Company,  but  Forsha  objected  to  this  com- 
pany, as  the  men  that  they  employed  would 
not,  be  contended,  be  as  easy  to  beat  up  aa 
the  man  that  tbey  bad  at  the  roadhouse. 
At  Moon's  suggestion,  a  back  driver  was 
called  from  the  Landls  Livery  Company  and 
notified  to  be  at  tbe  Coates  House  In  half  an 
hour.  This  occurred  in  the  neighborhood  of 
half  past  2  o'clock.  When  tbe  party  left 
labor  headquarters,  Bailey  told  Mrs.  Biggs 
to  go  upstairs  In  their  room  In  tbe.  llielma 
Hotel  and  get  hla  revolver.  To  this  Mrs. 
Biggs  objected,  telling  Bailey  that  be  should 
not  have  his  pistol;  that  she  had  tiie  key 
to  the  room,  and  would  not  give  It  up;  that 
he,  Baliey,  was  drinking  too  much,  and  that 
they  had  gotten  Into  enough  trouble  for  one 
evening.  Bailey  replied  that  he  wanted  a 
pistol,  as  he  was  going  to  get  another  son 
of  a  bitch  before  morning.  Forsha  then  told 
Bailey  to  go  In  the  saloon  and  get  the  re- 
volver he  bad  given  to  the  bartender.  Bai- 
ley went  Into  the  saloon  and  secured  the 
revolver  from  the  bartender.  The  party 
went  up  to  tbe  Coates  House,  and,  when  the 
hack  arrived,  Forsha  directed  the  driver, 
who  was  Albert  Ferguson,  the  deceased,  to 
drive  them  to  Fifteenth  and  Central,  this 
place  having  been  agreed  upon  on  the  way 
to  tbe  Coates  House  at  the  suggestion  of 
Forsha  that  It  was  a  dark  place,  suitable 
for  beating  up  nonunion  hack  drivers.  As 
they  were  riding  from  the  Coates  House  to 
Fifteenth  and  Central,  a  plan  of  action  was 
agreed  upon  when  they  should  arrive  at  the 
point  of  destination.  It  was  agreed  that 
Forsha  and  Moon  should  get  out  of  the  hack 
and  grab  Ferguson,  the  back  driver,  and 
then  he  was  to  be  beaten  up,  as  Meyers  had 
been  served  earlier  In  the  night  Bailey 
added  prophetically  that  If  the  hack  driver 
"started  anything"  he  would  kill  him.  Bai- 
ley was  carrying  his  pistol  in  his  band. 
The  plan  of  action  decided  upon  seemed  to 
be  that  if  Ferguson,  when  seized  and  dis- 
armed, quietly  submitted  to  being  "beat  up" 
by  these  three  men  at  this  lonely  place  at 
this  hour  of  the  morning,  then  they  would 
be  satisfied:  but  If  he  should  attempt  to 
"start  anything" — that  Is,  to  defend  him- 
self— then  he  was  to  be  killed.  When  the 
hack  driver  arrived  at  Fifteenth  and  Cen- 
tral, it  stopped  near  tbe  northeast  corner. 
Ferguson,  the  drivw,  opened  the  door,  and 
Forsha  stepped  out,  quickly  followed  by 
Moon,  and  tbe  two  grappled  with  the  driver. 
Aa  aoon  as  Bailey  got  out  of  the  hack,  For- 
sha, standing  on  tbe  comer,  said,  "Shoot 
blm;  ahoot  htm;  kill  the  son  of  a  bitch;" 


and  then  be  and  Uoon  ran  east  on  Fifteeitb 
street  Mrs.  Biggs  bad  Immediately  fol- 
lowed Bailey  out  of  the  back,  and  started  t» 
run  east  on  Fifteenth  street  preceded  by 
Forsha  and  Moon.  Bailey  and  Ferguson  were 
at  that  time  hi  the  rear  of  the  hack.  When 
tbe  Biggs  woman  had  gone  about  a  half 
block  she  heard  a  shot  followed  by  tbe  cry 
from  Ferguson.  "Hdp!  help!  oh  my  Ood! 
I'm  shot"  This  cry  was  immediately  fid- 
lowed  by  another  shot,  and  then  in  a  short 
Interval  a  number  of  shots  were  fired.  Bai- 
ley, leaving  the  scene  of  tbe  murderous  as- 
sault ran  in  tbe  direction  of  hJs  asKtciates. 
overtaking  them  at  the  first  cconer  east  on 
Fifteenth  street  where  he  said  ttiat  he 
thought  that  he  had  killed  the  son  of  ■  blteb, 
and  that  they  must  "run  like  hdl."  or  they 
would  get  caught  tt  was  agreed  that  tbey 
should  scatter;  Moon  and  Forsha  gofnc  in  <m 
directhm,  and  Bailey  and  the  woman  In  an- 
other. The  party  of  fonr,  however,  went 
to  the  ^elma  Hotd  according  to  agree- 
ment where  tbey  met  at  Bailey's  room. 
There  tbey  proceeded  to  coolly  dlscnaa  Ibe 
Incidents  of  the  homicide,  Foraha  relating 
how  he  bad  bit  the  deceased  with  a  pair  of 
brass  knucks,  and  that  It  "dldn*t  aeon  t» 
daze  blm.'*  Moon  told  bow  be  hit  Um.  and 
Bailey  said  deceased  had  put  up  **a  hell  of 
a  fight"  but  that  he  **ttionght  be  had  kUled 
him,"  and  Moon  added  that  "if  he  did  not  he 
ought  to."  Forsha  »hlblted  a  bmtoe  on  the 
jaw  he  had  received  in  tbe  fight  and  told 
how  be  had  left  the  cartridge  belt  a  knife, 
and  a  pair  of  braas  knu(^  at  a  aalocHa  iqi  on 
Ninth  street  Forslia  and  Moon  aoon  left 
the  hotel  after  having  another  roond  of 
drinks  at  the  saloon. 

Ferguson  was  taken  from  the  place  of  the 
homicide  to  the  police  station,  from  which 
place  he  was  taken  to  tbe  German  Hoqrital, 
where  he  made  a  dying  declaration  to  the 
assistant  prosecuting  attorney,  A.  &  Lymaa. 
which  la  as  follows: 

"Mcb.  IS^  19M. 

%  A1.  Ferguson,  now  at  tbe  German  Bxm- 
pltal,  believing  that  I  am  about  to  die,  and 
having  no  hope  of  recovery,  do  make  the 
followii^r  statement  of  ftte  facta  leading  np 
to  my  being  shot  and  wounded  this  montlng 
at  about  three  o'clock: 

"This  morning,  shortly  before  8  ft.  la,  we 
got  a  call  from  tbe  Goatee  Hona&  Went 
there,  and  took  three  men  and  a  man  dreteed 
In  woman's  clothes  into  my  hack.  Tb^ 
wanted  me  to  drive  than  to  Fifteenth  and 
Central  street  I  drove  there,  and  got  down 
to  let  them  out  I  opened  the  back  door.  I 
found  that  the  man  had  removed  his  wom- 
an's clothes,  and  there  were  fonr  men  there. 
As  tbey  got  out  they  began  to  attack  me.  I 
defended  myself  as  best  at  I  could.  The 
third  man  who  got  out  of  the  hadk  shot  me 
In  the  abdomen.  He  was  a  medlnm^lsed 
man,  with  black  hair.  The  first  man  who 
got  out  of  the  hadK  said  to  me,  'We  hare  got 
you,  you  son  of  a  blt<^ ;  what  are  yon  going 
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to  do  now?*  After  tbe  tblrd  man  shot  me, 
tbey  all  ran  way.  I  did  not  know  amy  oi 
than.  1,1b 

fAl.   X  Fargnson. 
mark. 

**  Witnesses : 
"A.  S.  I^an. 
"Dr.  B.  L.  Stewart** 

At  the  hospital,  Fergoson  was  operated  on 
1>7  a  physician  In  the  vain  hope  of  saving 
his  life,  bnt  the  next  day  he  died.  The  fatal 
wound  received  by  Ferguson  was  from  a  bnt- 
]et  which  entered  the  abdomen  three  Inches 
below  and  two  Inches  to  the  right  of  the 
navel,  taking  a  downward,  backward,  and 
oatward  course,  perforating  the  bowels  and 
lodging  mider  the  spine  at  a  point  about  2V6 
Inches  below  the  brim  of  the  hip  and  one  to 
three  Inches  In  front  of  the  aplnal  column. 

A  nmnber  of  people  who  resided  near  Fif- 
teenth and  Central,  that  neighborhood  being 
a  residence  and  not  a  business  section  of  the 
town,  testified  to  being  awakened  by  the 
■hots  and  cries  of  the  deceased.  Their  testi- 
mony agrees  upon  the  proposition  that  there 
were  two  series  of  shots,  between  which  there 
-was  a  slight  Interval,  and  that  tbe  cries  for 
belp  which  they  beard  Immediately  followed 
the  first  shot  The  testimony  of  the  witness 
which  was  of  most  Importance  was  that  of 
William  A.  Batterlee,  assistant  general  man* 
agar  of  the  Metropolitan  Street  Hallway  Oom- 
pany.  who  resided  at  221  West  Fifteenth  street 
and  who  testified  that  he  was  awakened  by 
the  first  shot  went  to  his  window,  and  saw 
a  man  atand  at  the  northeast  corner  of  Fif- 
teenth and  Central  and  fire  two  or  three 
shots  in  a  westerly  direction,  and  then  turn 
and  mn  east  on  Fifteenth  street  Before 
these  shots  were  fired,  during  tbe  firing,  and 
afterwards,  he  heard  the  cries  tor  help. 

Tbe  evidence  In  behalf  of  the  defendant 
consisted  of  the  testimony  ot  Bailey  and 
Moon,  and  that  given  by  three  painters  who 
were  working  in  the  county  Jail  on  the  date 
before  the  trial,  and  claimed  to  have  heard 
Mrs.  Biggs  say  that  a  representative  of  the 
state  liad  told  her  father,  her  lawyer,  and 
berself  that  if  she  testified  against  Forsba 
Bhe  would  get  ont  of  Jail,  but  if  she  didn't 
she  would  get  10  years  in  the  penitentiary, 
and  that  she  had  also  said  If  the  sons  of 
bitches  didn't  treat  her  right  they  would  not 
get  any  evidence  ont  of  her. 

Bailey,  testifying  In  behalf  of  his  associ- 
ate, Forsba,  itated  that  they,  Forsba,  Moon, 
Mrs.  Biggs,  and  himself,  had  been  at  labor 
headquarters  some  15  or  20  minutes  before 
Moon  liad  called  the  hack  from  tbe  Landls 
Company,  and  that  Forsba  had  not  said  any- 
thing in  r^ard  to  a  hack  prior  to  that 
time;  that,  on  the  way  from  the  Coatee 
Bonse  to  Fifteenth  and  Central,  Forsba  had 
called  to  the  drlrer  when  he  was  going  In 
the  wrong  direction,  asking  If  he  dldnt 
know  tbe  way  to  Fifteenth  and  Central,  say- 
ing Hut  ba  ought  to  know,  as  be  had 


"scabbed  long  enough";  that  to  this  remork 
Ferguson  made  reply  by  some  muttered 
curses ;  that  when  the  hack  arrived  at  Fif- 
teenth and  Central,  Ferguson,  with  a  revolv- 
er in  his  band,  opened  the  door  and  said, 
"Get  out  of  here,  yon  union  bastards ;"  that 
Forsba  then  got  out  of  the  door,  and  was 
promptly  knocked  down  by  Ferguson ;  that 
Moon,  following,  dodged  a  blow ;  and  that 
as  be  himself  got  out  of  the  hack,  Ferguson 
shot  at  him,  tbe  bullet  passing  by  his  bead ; 
that  he  was  In  such  i>osltIon  that  he  could 
not  run,  and  so  be  grappled  with  the  back 
driver,  who  fired  again,  tbe  bullet  passing 
through  his  clothing  and  grazing  bis  stom- 
ach, making  htm  think  that  he  was  shot; 
that  then  he  threw  Ferguson  from  him,  and 
tbe  latter  thereupon  drew  bis  gun  over  the 
wheel  of  the  liack,  and  at  that  "I  Jerked  my 
gun  and  commenced  to  shoot,  and  he  done 
the  same."  He  denied  that  Forsba  said  any- 
thing to  him  as  be  got  out  of  tbe  hack,  and 
claimed  that  at  the  time  the  shooting  had 
begun,  Forsha  and  Moon  were  runnii^ 
away.  He  also  teatifled  that  there  was  noth- 
ing said  at  beadQuarters,  or  on  the  way  to 
Fifteenth  and  Central,  about  shooting  any- 
body ;  that  be  and  the  balance  of  tbe  party 
were  all  under  the  influence  of  liquor,  and 
while  in  the  hack  were  "Jollying  back  and 
forth"  and  singing  "Bedella."  On  cross^x- 
amlnatlon  he  admitted  tliat  he  did  get  the 
revolver  which  he  had  given  to  Robinson,  the 
bartender,  before  he  left  the  saloon,  but  was 
not  positive  whether  Forsha  was  present  at 
the  time  or  not  He  denied  having  sent  Mrs. 
Bl^s  up  to  the  room  to  get  tbe  revolver 
which  he  afterwards  gave  to  the  bartender, 
claiming  that  he  had  given  It  to  him  "in  a 
drunken  way."  He  stated  that  Fifteenth 
and  Central  had  been  selected  as  the  destina- 
tion of  their  ha<^  ride  on  the  impulse  of  the 
moment  ^d  tliat  their  Intention  in  having 
a  nonunion  hack  driver  drive  them  there  was 
"to  give  him  a  bogus  call,  then  get  out  and 
walk  away,  because  tb^  (nonunion  hack 
drivers)  had  been  In  tbe  habit  of  sending  as 
on  bogus  calls" ;  that  he  knew  the  driver  of 
this  hack  was  a  nonunion  man,  and  to  give 
him  a  "bogus  call"  was  the  sole  purpose  of 
the  ride.  Witness  further  testified  that  he 
was  not  a  member  of  tbe  "wrecking  crew" 
of  the  Hack  Drivers'  Union.  He  admitted 
tliat  upon  Monday  after  the  homicide  he 
moved  from  the  Thelma  Hotel  to  Hasbrook 
Place,  and  did  not  give  his  name  at  his  new 
location,  but  claimed  that  he  did  not  remain 
there  In  hiding;  that  be  stayed  close  to  his 
room  because  he  felt  bad  over  the  "difficul- 
ty." He  declined  to  answer  as  to  what 
statements  he  made  to  the  officers  when  ar- 
rested, but  admitted  that  he  had  given  Mrs. 
Biggs  money  to  leave  town  on.  but  denied 
that  it  was  at  his  suggestion  that  she  left 
Bailey  stated  that  he  had  hold  of  Ferguson's 
hand  in  which  the  \a.ttec  bad  his  revolver 
when  tlifl  second  shot  was  flred*  but  oonid 
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point  out  no  powder  -burns  upon  the  cloth- 
ing which  he  claimed  to  have  had  on  at  the 
time  and  which  he  exhibited  In  court  He 
further  stated  that  the  deceased  did  not  be- 
gin to  cry  for  help  until  he,  Bailey,  had  start- 
ed to  run  away  from  the  scene  of  the  homi- 
cide. He  declined  to  state  what  he  did  with 
the  pistol  with  which  he  had  shot  Ferguson, 
and  declined  to  answer  as  to  where  It  then 
was. 

Moon,  called  as  a  witness  by  the  defend- 
ant, was  Instructed  by  the  court  that,  as  he 
bad  not  yet  been  tried,  It  was  his  right  and 
prlvll^e  to  refuse  to  answer  any  question 
that  he  might  think  would  tend  to  Incrimi- 
nate him.  Under  that  admonition  he  testi- 
fied. In  substance,  as  foIlowB:  That  he  was 
24  years  old,  and  a  native  of  Missouri;  a 
hack  driver  by  profession ;  that  be  was  at 
Fifteenth  and  Central  on  the  morning  of  the 
19th  of  March,  In  a  hack,  In  company  with 
the  defendant,  Bailey,  and  Gertrude  Biggs ; 
that  when  the  hack  came  to  a  stop  the  hack 
driver  got  down  with  a  pistol  In*  his  hand, 
and  said,  "Get  out  of  here,  you  union  bas- 
tards, as  I  am  ready  for  yon ;"  that  thereup- 
on Forsha  got  out  of  the  hack,  and  that  the 
driver  with  his  left  hand  knocked  Forsha 
to  his  knees ;  that  witness,  following  Forsha 
out  of  the  hack,  was  struck  at  by  the  driver, 
and  thereupon  he  and  Forsha  both  ran  away ; 
that  they  said  nothing  to  the  hack  driver  or 
to  Bailey;  that  when  they  reached  the  cor- 
ner of  Fifteenth  and  Wyandotte  they  heard 
some  shots  fired;  witness  stated  that  he 
himself  had  called  the  hack  without  any  sug- 
gestion from  Forsha;  that  on  the  way  to 
Fifteenth  and  Central  the  driver  had  gotten 
ofF  his  course;  that  Forsha  had  said  to  him 
that  he  had  been  "scabbing"  long  enough  to 
know  the  way  to  Fifteenth  and  Central,  to 
which  the  driver  replied  by  saying,  "I  am 
next  to  yon,  you  union  bastard,"  and  contin- 
ued mumbling  up  to  Fifteenth  street,  and 
was  angry  when  he  opened  the  door ;  that 
Forsha  made  no  threats  against  Ferguson. 
On  cross-examination  be  stated  that  their 
only  purpose  In  going  to  Fifteenth  and  Cen- 
tral was  to  give  the  driver  a  "bogus  call" ; 
that  there  was  no  talk  between  Forsha,  Bai- 
ley, and  himself  as  to  what  they  were  going 
to  do  to  the  hackman.  He  stated  that  when 
he  and  Forsha  were  arrested  they  had  de- 
nied to  the  chief  of  police  beii^  connected  In 
any  way  with  the  homidde. 

This  constituted  the  testimony  In  behalf 
of  the  defendant 

Upon  rebuttal,  John  Hayes,  chief  of  police 
of  Kansas  City,  testified  that,  upon  the  16th 
of  April,  Bailey,  Moon,  and  Forsha  were  ar- 
rested and  brought  to  police  headquarters; 
that  Moon  and  Forsha  there  made  a  written 
statement  In  reference  to  the  homicide,  which 
was  signed  by  each;  that  at  first  Forsha  had 
denied  any  knowledge  of  the  affair,  but  that 
afterwards,  on  Bailey  telling  htm  (Forsha) 
that  he  (Bailey)  bad  "told  everything,"  For- 
sha then  salcU  **I  wUl  admit  I  was  out  there. 


We  took  htm  out  there  from  a  damn  good 
licking — ^to  slug  him." 

A  portion  of  the  written  statement  of 
Moon,  to  which  his  attention  was  called,  and 
in  which  he  said,  "I  had  not  got  over  20 
feet  when  I  heard  a  shot,  then  three  or  four 
shots  fired  afterwards,"  was  then  admitted 
without  objection. 

The  written  statement  of  Forsha  was  then 
offered  In  evidence,  over  the  objection  and 
exception  of  the  defendant  (m  the  ground  that 
the  same  was  not  rebuttal,  and  Incompetent, 
Irrelevant,  and  immaterial.  The  written 
statement  Is  as  follows: 

"Kansas  City,  Mo.,  April  ICth,  1904. 

**My  name  Is  James  Forsha.  I  room  at  213 
West  7th  street.  On  the  morning  of  the  19th 
day  of  March,  1904,  Moon,  Bailey,  Miss  Biggs 
and  I  got  Into  a  hack  at  the  Coatea  House 
and  drove  to  15th  and  Central  street.  I 
don't  remember  who  It  was  that  told  the 
driver  to  go  to  that  place.  When  we  got 
there  the  driver  got  down  off  the  ha<^ ;  be  had 
a  pistol  in  his  hand,  and  opened  the  door.  I 
was  the  first  one  to  get  out,  and  aa  I  was 
getting  out  the  driver  struck  me  on  the  chin 
with  a  pair  of  brass  knucks;  he  knocked  me 
to  the  ground.  When  I  got  up  the  shooting 
was  going  on;  after  he  knocked  me  down 
there  was  a  shot  fired.  After  I  got  up  I 
started  away,  and  when  I  got  near  14th  and 
Central  I  heard  four  or  five  shota  fired. 
Bailey  told*  me  he  had  shot  the  driver;  I  did 
not  see  the  shooting.  We  had  the  diivo-  go 
to  15th  and  Central  because  It  was  our  hi- 
tentton  to  beat  him  up;  we  did  not  Intend  to 
do  him  great  harm.  I  made  this  statemoit 
because  it  is  the  truth,  without  fear  or  prom- 
ise of  reward.  James  Foraha." 

Moon,  recalled  to  the  witness  stand,  denied, 
after  stating  again  that  the  purpose  of  the 
hack  ride  was  entirely  an  Innocent  one,  that 
the  linings  of  Ferguson's  hack  were  torn  and 
cut  by  him  and  his  associates.  On  lamina- 
tion by  the  defendant's  counsel,  he  testified 
that  he  had  pleaded  guil^  hi  the  criminal 
court  of  Jackson  county  to  a  charge  of  com- 
mon assault,  served  a  sentence  in  Jail,  and 
had  been  paroled  by  Judge  Wofford.  In  re- 
buttal of  this  laat  statement  of  Moon's  the 
state  offered  in  evidence  an  information  filed 
In  the  criminal  court  of  JadESon  county,  Ma. 
at  the  January  term^  1902,  by  the  then  pros- 
ecuting attorney  of  Jackson  county,  charging 
William  Moon  with  felonious  aaaanlt,  and 
to  which  he  had  pleaded  gnilty. 

E.  Landls  testified  that  he  was  the  owner 
of  the  hack  that  Ferguson  was  driving  at 
the  time  of  the  homicide;  that  be  bad  seen 
It  about  12  o'clock  midnight  Hardi  18th. 
and  a  few  minutes  after  the  killing,  and  that 
the  lining  was  then  all  cut  and  was  torn,  but 
that  there  were  no  bullet  boles  in  the  hack, 
the  only  damage  being  to  the  Inslda  Be  far- 
ther testified  that  Ferguson  was  a  man  about 
five  feet  seven  Inches  tall,  weighing  about 
140  pounds,  and  that  be  had  a  cripiM  band: 
that  he,  tba  witness,  bad  given  FergaMn  a 
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loaded  pistol  In  order  to  defend  blmaelf  from 
tbe  &.c«anlt8  tbat  mlgbt  be  made  upon  him  hj 
anion  hack  drlrers. 

Mrs.  Biggs,  called  again  to  the  stand,  de- 
scribed bow  Forsha,  Moon,  and  Bailey  bad 
torn  and  cut  tbe  lining  of  tbe  backs  In  which 
they  bad  ridden  to  tbe  roadhonse  on  South- 
west Bonlerard  and  to  Fifteenth  and  Cen- 
tral. 

Bailey,  recalled  for  farther  examination, 
denied  that  on  March  19th,  at  tbe  registra- 
tion booth,  where  he  was  serving  as  jndge  of 
registration,  be  replied  to  a  remark  made  by 
one  L.  R.  Cooper,  "The  strikers  can  never  ex- 
pect to  win  as  long  as  they  are  nslng  vio- 
lence and  shooting  people,"  by  aajtagt  "That 
is  the  only  way  to  win." 

Ij.  R.  Cooper,  called  to  tbe  stand,  testified 
that  on  tbe  19tb  of  March  he  had  said,  in 
Bailey's  presence,  "The  strikers  could  never 
expect  to  win  as  long  as  they  are  using  vio- 
lence and  shooting  people;  they  will  get  pul>- 
lic  sentiment  down  on  them;"  and  that  Bailey 
made  reply,  "That  Is  tbe  only  way  to  win." 

The  witness  Cooper,  David  Buck,  an  Ice 
dealer  1u  Kansds  City,  and  John  L.  Hunts- 
man, a  member  of  tbe  irallce  force,  testified 
that  they  were  acquainted  with  the  general 
reputation  for  moral  idtaracter  of  Edgar 
Bailey  In  the  community  In  which  he  lived, 
and  that  It  was  bad. 

Matt  S.  Kinney,  a  detective,  testified  that 
after  the  defendant  Forsha  was  arrested  be 
told  blm,  the  witness,  that  he  had  given  to  a 
bartender  on  Ninth  street  the  cartridge  belt 
that  he  had  taken  from  Mejan^  and  al»  his 
knife. 

After  the  close  of  tbe  testimony  In  rebuttal 
by  the  state,  the  defendant  was  sworn  as  a 
witness.  Aa  numerous  complaints  are  made 
at  the  action  of  the  court  In  respect  to  the 
examination  of  this  witness,  his  testimony 
will  be  fully  stated  and  considered  during 
the  conrse  of  the  opinion. 

At  the  cloBe  of  the  evidence  the  court  fully 
and  fairly  Instructed  the  Jury  as  follows: 

"No.  1.  Tbe  information  in  this  case  was 
filed  by  tbe  prosecuting  attorney  on  the  Idth 
day  of  April,  1904,  and  charges  the  defendant 
with  murder  in  the  first  degree.  Murder  in 
the  first  degree  Is  the  willful,  felonious,  de- 
liberate, and  premeditated  killing  of  a  hu< 
man  being  with  malice  aforethought  Mur- 
der In  tbe  second  degree  has  all  the  elem^ts 
of  murder  In  the  first  degree  except  that  of 
deliberation.  Aa  used  in  these  Instructions, 
tbe  word  "willful*  means  intentional,  not  ac- 
ddentaL  'Felonious*  means  wickedly,  and 
against  the  admonltl<ai  of  the  law — unlaw- 
fully. 'Deliberately*  means  in  a  cool  state 
of  the  blood.  It  does  not  mean  brooded  over, 
considered,  refiected  upon  for  a  week,  a  day, 
cr  an  hour,  but  it  means  an  Intent  to  kill, 
executed  by  a  party  not  under  the  Influence 
of  a  violent  passion  suddenly  aroused  by 
some  just  or  lawful  cause  of  provocation  to 
paaaion,  but  tn  tbe  furtherance  of  a  formed 
design  to  gratify  a  feeling  of  revenge  or  to 


accomplish  some  other  unlawful  act;  and  the 
passion  here  referred  to  Is  that  only  which  Is 
produced  by  what  the  law  recognizes  as  a 
just  or  lawful  cause  of  provocation  to  pas- 
sion. 'Premeditated'  means  thought  of  be- 
forehand for  any  length  of  time,  no  matter 
how  short  the  time.  'Malice.'  as  used  In 
these  Instructions,  signifies  a  condition  of  the 
mind  void  of  social  duty  and  fatally  bent  on 
mischief,  or  an  unlawful  Intention  to  kill  or 
do  some  great  bodily  harm  to  anoth^  with- 
out just  cause  or  excuse.  'Aforethought' 
means  thought  of  beforehand.  In  defining 
the  words,  'just  or  lawful  cause  of  provoca- 
tion.' as  used  in  these  Instructions,  the  court 
instructs  the  jury  that  opprobrious  epithets 
or  Insulting  gestures  when  applied  to  a  per- 
son constitute  a  just  cause  of  provocation  to 
passion;  and  If  the  person  to  whom  they  are 
applied  Is  thereby  aroused  4o  a  sudden  beat 
of  passion,  and  before  such  passion  has  had 
time  to  cool,  with  a  deadly  weapon  kills  the 
person  who  applies  such  opprobrious  epithets 
or  gestures  to  bim,  then  such  killing  la  done 
without  deliberation,  and  a  homicide  com- 
mitted under  such  circumstances  Is  murder 
in  tbe  second  degree.  The  court  Instructs 
the  jury  that  an  assault  made  upon  the  de- 
fendant constitutes  a  lawful  cause  of  provo- 
cation to  passion,  and  where  a  homldde  la 
committed  with  a  deadly  weapon  In  a  heat  of 
passion  suddenly  aroused  by  an  assault,  and 
before  such  heat  of  passion  has'  had  time  to 
cool  the  defendant  kills  the  person  making 
such  assault  with  a  deadly  weapon,  such  kill- 
ing Is  manslaughter  in  the  fourth  degree. 
The  words  'beat  of  passion'  as  used  in  these 
Instructions  means  a  heated  state  of  the 
blood,  caused  by  a  lawful  or  juat  provocation, 
which  deprives  the  defendant  of  the  power 
of  self  dSntrol. 

"No.  2.  The  court  Instructs  tbe  jury  that  if 
you  find  and  believe  from  the  evidence  that  at 
tbe  county  of  Jackson  and  state  of  Missouri, 
at  any  time  before  the  19th  day  of  April, 
19<M,  the  defendant,  James  Forsba,  either 
alone  or  acting  In  concert  with  another  or 
others,  willfully,  deliberately,  premedltated- 
ly,  and  of  his  malice  aforethought,  did  with 
a  certain  revolving  pistol,  and  that  the  same 
was  a  dangerous  and  deadly  weapon,  shoot 
one  Albert  Ferguson,  Inflicting  upon  him  a 
mortal  wound,  from  which  said  mortal  wound 
the  said  Albert  Ferguson  within  one  year 
thereafter,  at  the  county  of  Jackson  and 
state  of  Missouri,  died,  then  you  will  find 
the  defendant  gnllty  of  murder  In  the  first 
d^ree,  and  so  say  in  your  verdict  In  that 
event  you  have  nothing  to  do  with  the  pun- 
ishment; that  Is  fixed  by  law. 

"No.  3.  Tbe  court  Instructs  the  jury  that  If 
you  fall  to  find  a  verdict  according  to  the 
law  as  declared  In  Instruction  No.  2,  but 
shall  find  and  believe  from  the  evidence  that 
at  the  county  of  Jackson  and  state  of  Mis- 
souri, at  any  time  before  the  19th  day  of 
April,  1904,  the  defendant  James  Forsba, 
either  alone  or  acting  In  concert  with  an- 

Digitized  by  Google 


753 


88  SOUTHWESTERN  REPORTSB. 


oth«r  or  otbera,  willfully,  premedltatedly,  and 
of  his  malice  aforethought,  did  vlth  a  cer^ 
tain  rerolTlng  pistol,  and  that  the  aame  was 
a  dangerous  and  deadly  weapon,  dioot  one 
Albert  Ferguson,  infllctiug  upon  blm  a  mor- 
tal wound,  from  which  mortal  wound  the 
said  Albert  Ferguson  within  one  year  tbere- 
«fter,  at  the  county  of  JactoMm  and  state  of 
Missouri,  died,  then  you  will  find  the  defrad- 
-ant  guilty  of  murder  in  the  second  degree, 
and  assess  his  pnnlsbment  at  imprlsiHiment 
In  the  State  Penitentiary  for  any  term  not 
less  than  lO'years. 

"No.  4.  The  court  instmcts  the. jury  tha^ 
If  tb^  find  and  believe  from  the  erldeoce 
that  James  Forsba  was  present  aiding  and 
abetting  Edgar  G.  Bailey  in  the  act  of  homi- 
cide in  eridence  in  this  case,  he  la  in  law 
equally  guilty  with  him  who  fired  the  sliot 
When  two  or  more  persons  are  engaged  In 
the  same  Illegal  purpose  any  act  done  by 
one  of  the  party  in  pursuance  of  that  pur- 
pose, and  with  reference  to  it,  Is,  In  con- 
templation of  law,  the  act  of  all;  and  proof 
-of  such  act  is  evidence  against  any  or  either 
of  the  others  who  were  engaged  in  the  com- 
Unfttlon. 

"No.  B.  The  court  instructs  fba  Jury  that  If 
yon  find  and  believe  from  the  evldaice  that 
•defendant,  James  Foraha,  conspired  and 
agreed  with  William  Moon  and  Edgar  O. 
Bailey  to  assault  and  beat  Albert  Ferguson, 
lint  not  to  ttte  extent  to  doing  him  great 
bodily  harm,  and  absc^ut^  without  any  In- 
tention  In  Fordia's  mhid  of  shooting  said 
Ferguson,  and  that;  in  pursuance  of  said 
agreement;  any  one  or  ail  of  the  parties 
thereto  assaulted  said  Albert  Ferguson  with 
the  intention  aforesaid,  and  that  thereafter 
■or  thereupon  Edgar  O.  Bailey,  without  the 
consent,  aid,  or  encouragement  of  dtfendant, 
James  Forsha,  shot  and  killed  Albert  Fer- 
guson, tben  Id  tliat  case  you  will  find  the 
defendant  guilty  of  manslaughter  in  the 
fourth  degree. 

"No.  6.  The  court  Instructs  the  Jury  that, 
if  you  shall  believe  and  And  from  the  evi- 
dence that  at  the  time  it  is  charged  that 
Alliert  Ferguson  was  killed,  the  defendant, 
James  Forsha,  William  Moon,  and  Edgar  O. 
Bailey  were  acting  together,  and  that  Albert 
Ferguson  was  about  to  kill  Edgar  G.  Bailey 
or  do  him  great  bodily  harm,  that  then  he 
had  the  right  to  kill  Albert  Ferguson  under 
such  circumstances;  but  to  Justify  such  kill- 
ing you  must  find  from  the  evidence  that  he 
did  believe,  and  bad  reasonable  cause  to  be- 
lieve, that  such  Injury  was  about  to  be  done, 
and  that  deceased  was  killed  to  prevent  such 
Injury.  It  Is  not  necessary  that  the  danger 
should  have  been  actual  and  about  to  fall 
on  him,  but  it  is  necessary  for  him  to  have 
believed  it,  and  that  than  should  liave  been 
at  the  time  of  such  Idlllng  reasonable 
grounds  for  such  belief.  It  is  for  yon  to 
say  from  the  evidence  in  the  case  whetlier 
Ec^T  G.  Bailey  did  believe,  and  had  reason- 
able cause  to  twUeve*  that  such  impending 


harm  at  the  time  the  deceased  was  ahot 
was  about  to  fkll  on  him.  If ,  as  a  fact,  lie 
did  not  have  reasonable  cause  to  brieve  tbat 
such  danger  was  Impending  at  the  time  the 
deceased  was  tfiot,  tben  such  killing  Is  not 
Justifiable.  His  believing  himself  in  danger 
Is  not  sufficient;  he  must  have  bad  reaaon- 
able  cause  to  believe  1^  and  of  that  you  are 
to  determhie  from  all  the  facts  and  drcnm- 
stances  in  the  case.  If  you  find  that  Bailey 
shot  In  self-defense  as  defined,  then  you 
should  find  defendant  guilty. 

"So.  7.  If  the  Jury  believe  and  find  frcHu 
the  evidence  that  Bailey,  Forsha,  and  Moon 
confederated  together  and  mgaged  in  a  com- 
mon design  to  take  deceased  out  on  the  night 
In  question  and  beat  him  up,  and  tbat  It 
was  part  of  their  common  design  and  pur- 
pose, tf  deceased  made  resistance,  to  klU  him 
or  to  do  him  stHne  great  bodily  Injury,  then 
whatever  Bailey  did  In  carrying  out  the  com- 
m<m  purpose  was  in  law  the  act  of  Forsha, 
the  defendant,  and  they  are  equally  UaMe 
tor  such  act;  and  If  the  defendant  and  Baip 
ley  and  tfoon.  In  pursuance  to  such  common 
design,  brought  tm  the  difficulty  in  -whi^ 
Albwt  Forguson  was  killed,  and  entered  Into 
it  with  the  Intention  of  killing  or  Inflicting 
great  personal  Injury  upon  Ferguson,  if  he 
should  resist  them,  then  the  danger  in  which 
they,  or  any  of  tliem,  found  themselTes  or 
himself,  would  not  utenuate  the  offense  or 
reduce  its  grade,  and  there  could  be  no  self- 
defense  in  the  case. 

"NaS.  The  court  Instmcta  the  Jury  that 
If  yon  fl^  from  the  evidence  that  James 
Fwaba,  William  Moon,  and  Edgar  G.  Bailey 
conspired  and  agreed  to  entice  Albert  Fer- 
guson to  Fifteenth  and  Central  streets,  and 
there  assault  him,  but  not  to  tlie  extent  of 
killing  him  or  doing  him  great  bodily  barm, 
and  that  upon  arriving  at  said  place  James 
Forsha  struck  at  or  struck  Albert  Ferguson, 
but  did  not  Inflict  upon  him  any  injury  suffi- 
cient to  endanger  his  life,  and  that  immedi- 
ately thereafter  the  def«idant  James  Forsha 
ran  away,  and  endeavctfed  in  good  faith  to 
withdraw  from  said  difficulty,  and  Bdgar 
Bailey  then  killed  Ferguson,  but  not  nnder 
circumstances  to  constitute  complete  self- 
defense,  as  elsewhere  in  these  Instructions 
defined,  then  you  will  find  defendant  guilty 
of  manslaughter  in  the  fourth  degree.  But 
If  defendant,  at  the  time  or  Immediately  be- 
fore he  ran  away.  Incited  or  encminged 
Bailey  to  kill  Ferguson  or  to  do  him  greaV 
bodily  harm,  and  intmded  that  he  should 
kill  or  inflict  upon  him  great  bodily  harm, 
then  his  running  away  would  not  avail  the 
defendant  anything. 

"No.  9.  The  court  Instmcta  the  Jury  tbat 
if  defendant  and  Baltey  and  Moon  volun- 
tarily entered  Into  the  difficulty,  or  brought 
It  on,  but  without  any  intentiai  of  kilUng 
or  inflicting  up(»i  Ferguson  any  great  per- 
sonal injury,  and  without  intending  to  kiU 
him  or  to  do  him  great  bodily  harm  if  he 
resisted,  and  during  buxSx  dlfikmlty  Fergnaoa^ 
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before  be  was  assaulted,  with  a  deadly  weap- 
on attempted  to  kill  Bailee  iv  Moon  or  Fw- 
aha,  and  it  became  neceasarf  for  Ball^  to 
kill  said  rerpison  to  save  hlmaelf  or  to  aare 
Vocni  or  Forsha  tnm  heing  killed  or  rec^T- 
Ins  gnat  peracHuU  iaimf,  tbea  the  defendant 
cannot  be  entirely  ezcnsed  on  tbe  ground 
that  Bailey  killed  Ferguson  In  aelf-dtfena^ 
but  In  that  case  yon  sbonid  And  the  def«id- 
ant  guUty  of  nnnslangbter  In  tbe  fourth  de- 
gree. 

*'Nov  10.  Tbe  court  Inatructa  the  Jury  that 
If  they  And  the  defendant  goll^  ot  man- 
Blan^ta  in  the  fourth  degree,  th^  will 
assess  his  ponlshment  at  imprisonment  la 
tbB  State  Penitentiary  for  a  term  of  two 
yeara,  or  by  Imprisonmoit  In  the  county  Jail 
not  lew  than  six  monttis  nor  more  than 
twelve  mtmtha,  or  1^  a  fine  not  less  than 
fire  hundAd  dollars,  or  by  both  a  fine  of  not 
lesB  than  one  hundred  dollars  and  Imprison^ 
ment  in  the  county  Jail  not  less  than  tiiree 
months,  nor  more  tiian  twelve  months. 

"No.  11.  Tbe  coort  tnstructa  the  Jury  that 
any  atatementa  which  the  proof  shows  Edgar 
Baili^  made  after  the  homicide  waa  com- 
mitted, and  not  In  the  presence  of  the  de- 
fendant Forsha,  are  not  binding  upon  tbe 
defendant,  but  can  only  be  considered  so  far 
aa  it  may  throw  light  upon  the  acts  or  tes- 
timony of  Ball^. 

"No.  12.  If  verbal  or  written  statements  of 
the  defendant  have  beoi  proven  In  this  case, 
you  may  take  them  into  consideration,  with 
all  the  other  facts  and  drcwnstancea  prov^ 
What  the  proof  may  Aow  you,  If  anything, 
that  the  defendant  has  said  against  himself 
la  presumed  to  be  true,  because  against  him- 
self; but  anything  you  may  believe  from  the 
evid^ice  the  d^endant  said  in  ills  own  behalf 
yon  are  not  obliged  to  believe^  but  you  may 
treat  tiie  same  as  true  or  false,  just  aa  you 
believe  It  true  or  false,  when  considered  with 
a  view  to  all  the  other  facte  and  circumstan- 
ces In  the  case. 

"No.  13.  Tbe  court  Instructo  the  Jury  that 
tbe  law  presumes  tbe  Innocence  and  not  the 
gnllt  of  tbe  defendant  and  this  i)resumptlon 
of  innocence  attends  tbe  defendant  through- 
out the  trial,  and  at  the  end  entitles  tbe  de- 
fmdant  to  an  acqulttel,  unless  the  evidence 
In  the  case,  when  taken  aa  a  whole,  satisfies 
you  of  tbe  defendant's  guilt  beyond  a  reason- 
able doubt  as  defined  In  these  instructions. 

"No;  14.  The  court  Instructs  the  Jury  that 
the  burden  of  proof  in  this  case  reste  upon 
tbe  state. 

*'N&  IS.  The  court  inatrocto  the  Jury  that 
before  they  can  convict  tbie  defendant  they 
mnst  be  satisfied  of  his  gnllt  beyond  a  rea- 
sonable doubt  Such  doubt  to  authorlxe  an 
acqulttel  upoa  reasonable  doubt,^  must  be  a 
sabstantial  doubt  of  the  defendant's  guilt 
with  a  view  to  all  the  evidence  In  the  case, 
find  not  a  mere  possibility  of  the  d^endanfi 
innocence. 

"No.  16.  The  Jury  are  the  sole  Judges  of 
tbe  credibility  of  the  wttneasaa,  and  of  th« 
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wei^t  and  value  to  be  glvoi  to  th^  testl- 
nMUiy.  In  detennlidng  as  to  the  credit 
will  give  to  a  witness,  and  the  weight  and 
value  yon  will  attadi  to  a  witness*  testi- 
mony, you  should  take  Into  consideration  the 
conduct  and  appearance  of  the  witness  up- 
on  tbe  stand,  the  Interest  of  the  witness, 
if  any,  in  the  result  of  the  trial,  the  mottves 
actuating  the  witness  In  testifying,  the  wit- 
ness* relatltm  to  or  feeling  for  or  i^tainat  the 
defendant  or  the  alleged  injured  parly,  the 
probability  ot  Improbability  of  tlie  witness* 
atetements,  the  opportunity  the  wltneas  had 
to  observe  and  to  be  Informed  aa  to  the 
matters  respecting  which  such  witness  gives 
testimony,  and  the  inclination  of  the  wit- 
ness to  speak  truthfully  or  otherwise  as  to 
matters  within  the  knowledge  of  such  wit- 
ness. All  these  matters  being  taken  Into 
account  with  all  tiie  other  fticts  and  clrcnm- 
stancea  glvra  In  evldoice.  It  la  your  prov- 
ince to  give  to  each  witness  such  credit  and 
the  testimony  of  each  witness  sndi  value 
and  wel^t  as  you  deem  prapw.  If,  upon  a 
consideratltm  of  all  the  evidence,  yon  con- 
clude that  any  witness  has  sworn  willfully 
false  aa  to  any  materbU  matter  Involved  In 
tbe  trial,  yon  may  reject  or  treat  as  untrue 
the  whole  or  any  part  of  such  witness*  testi- 
mony. 

"No.  17.  The  court  Instmcte  the  Jury  that 
tbe  defendant  is  a  emnpetoit  witness  In  this 
case,  and  you  must  consider  his  testimony  In 
arriving  at  your  verdict ;  but  in  determining 
what  weight  and  credibility  you  will  i^ve  to 
bis  testimony  In  wk^wg  np  your  vndlct 
you  may  take  into,  consideration,  as  aifecting 
hla  credibility,  his  Interest  In  the  result  of 
the  case,  and  that  ho  la  the  accused  party 
on  trial,  testu^ing  In  his  own  behalf. 

"No.  18.  Tbe  court  tnstructe  the  Jury  that 
title  stetement  read  to  yon  aa  the  djlng  dec- 
laration of  Albert  Ferguson  sliould  be  re- 
ceived by  you  aa  smdi  declaration,  but  be- 
cause It  la  A  dying  declarati<m  you  are  not 
necesaarily  bound  to  believe  it  but  yon  will 
give  it  that  weight  which  you  think  it  ought 
to  have  when  considered  in  connection  with 
all  the  other  facts  and  drcumateucea  in  evi- 
dence. 

"Na  19.  Tb»  court  instmcte  the  Jury  that 
the  defendant  la  not  charged  In  this  case 
with  making  an  assault  upon  Albert  Meyers, 
and  yon  will  not  consider  the  testimony  be* 
ton  yon  upon  that  subject  except  In  so  far 
aa  it  may  tend  to  throw  I^t  i^on  the  mo- 
tives <a  Intentions  ttf  Bailey,  Motm,  and  tlila 
defendant;  whetha  or  not  It  does  throw 
light  on  tiie  motives  and  Intentlona  of  de- 
fendant and  Moon  and  Bailey,  you  will  be 
the  Judgea,  whoi  it  la  viewed  In  connection 
with  all  tiie  aOux  &cte  and  drcumstancea 
In  the  case." 

Hie  cause  was  submitted  to  tbe  Jury  upon 
the  testimony  and  the  Instructions  of  the 
court  as  herein  Indicated,  and  they  returned 
a  verdict  of  guflty  of  murder  of  the  second 
degree,  and  assessed  defendant's  pnnishmwt 
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at  Imprlaonment  In  the  penitentiary  for  18 
years.  Sentence  and  Judgment  was  rendered 
In  acxx)rdance  with  tbe  verdict,  and  from  this 
Judgment  defendant  prosecutes  this  appeal, 
and  the  cause  Is  now  before  us  for  considera- 
tion. 

W.  F.  Biggs,  for  appellant  H.  8.  Hadl^, 
Atty.  Gen.,  and  Nortli  T.  Gmtry,  tor  tbe 
State. 

FOX,  J.  (after  stating  the  facts).  Numer- 
ous complaints  are  nrged  by  learned  counsel 
for  appellant  as  grounds  for  the  rev^sal  of 
the  Judgment  In  this  cause.  This  Is  a  com- 
panion case  of  State  v.  Bailey  (not  yet  re- 
ported 8S  B.  W.  733,  and  the  testimony  as  to 
the  main  facts  upon  which  this  Judgment 
rests,  with  a  few  exceptions,  are  substan- 
tially the  same  as  In  that  case. 

At  the  very  Inception  of  the  consideration 
of  this  cause,  it  1b  well  to  see  what  legal 
propositions  were  disposed  of  In  the  Bailey 
Case,  for,  as  to  Questions  Inrolred  In  that 
case,  we  see  no  reason  to  depart  from  the 
conclusions  announced,  and  they  must  be 
treated  as  being  settled. 

The  defendant  Bailey,  Forsha,  and  Moon 
were  Jointly  charged  with  murder  In  the  In- 
formation now  under  consideration,  and  Its 
saffldency  is  challenged  In  this  cause  upon 
the  same  ground  as  urged  In  State  t.  Bai- 
ley, supra.  It  is  unnecessary  to  repeat  the 
reasons  assigned  In  tbe  Bailey  Case,  for, 
holding  the  cha^e  as  made  In  the  informa- 
tion sufficient,  that  proposition  must  be  treat- 
ed as  settled.  State  t.  Bailey,  supra;  State 
T.  Nelson,  181  Mo.  340,  80  8.  W.  947.  It  wIU 
be  sufficient  to  say,  as  to  the  additional 
ground  urged  In  the  motion  to  quash  the 
Information,  "that  the  seal  of  the  court  was 
not  affixed  to  the  Jurat  of  the  clwk,  and  that 
the  oath  was  admlnlatered  by  the  deputy 
clerk,"  that  there  Is  no  merit  In  such  con- 
tention. Tbe  court  to  whom  this  motion  was 
addressed  is  presumed  to  know  its  officers 
and  their  signatures,  and  the  omission  of 
the  seat  of  the  court  to  the  Jurat  does  not 
invalidate  the  Terlflcatlon.  The  pnrpose  of 
affixing  the  seal  of  the  court  to  the  Jurat  of 
the  clerk  Is  In  the  nature  of  an  attestation 
of  the  genuineness  of  his  signature,  but  the 
affixing  of  the  seal  is  not  an  indlE^ensahle 
requisite  to  such  Jurat,  as  was  very  appro- 
priately said  by  the  Court  of  Appeals  In 
State  T.  Pfenninger.  76  Mo.  App.  S18:  "The 
Judge  of  a  court  haTing  a  clerk  will  take 
Judicial  notice  of  the  signature  of  the  clerk, 
and  an  atiestation  of  such  signature  by  a 
seal  is  not  Indispensable  to  satisfy  the  Judge 
of  the  genuineness  of  his  signature;  and, 
when  the  attention  of  the  Judge  was  called 
to  the  signature  of  the  clerk  by  the  motion 
to  quash  in  this  case,  it  will  be  presumed.  In 
the  absence  of  any  evidence  to  tbe  contrary, 
that  he  Inspected  the  signature  of  tile  Jurat 
and  saw  that  It  was  genuine." 

Tbe  assignment  of  error  u^on  tiie  adml»- 


sion  of  testimony  In  respect  to  the  difflcultj 
with  Meyers  on  the  night  of  the  homicide 
was  fully  and  exhaustively  treated  by  Judge 
Gantt  In  State  t.  Bailey,  and  It  Is  only  neces- 
sary to  say  that  we  are  fully  satlafled  wltb 
the  conclusions  reached  upon  that  proposi- 
tion, and  see  no  reason  for  a  reconsideration 
of  that  question,  or  departing  from  the  rules 
of  evidence  announced  In  that  case. 

It  Is  Insisted  by  appellant  that  the  court 
erred  in  retaining  Jurors  Shaw,  Duncan,  Bell, 
and  Ryan  on  the  panel  from  which  the  Jury 
of  12  was  to  be  selected  to  try  this  cause. 
We  have  carefully  considered  the  record  dte- 
closing  the  examination  of  the  jurors  upon 
their  voir  dire.  Tbe  record  discloses,  afto- 
the  close  of  the  examination  of  each  Juror, 
that  counsel  for  appellant  contented  them- 
selves with  a  simple  objection,  "chall^ed 
for  cause."  This  was  Insufficient  to  preserve 
the  error  complained  of  for  review.  It  has 
been  uniformly  held  by  this  court  that  the 
grounds  of  challenge  must  be  epedficaDy 
stated.  State  v.  Taylor.  134  Mo.  109,  35  8. 
W.  02,  and  cases  dted;  State  v.  Evans,  161 
Mo.  96,  61  8.  W.  690,  84  Am.  St.  Bep.  669: 
State  V.  McGlnnls,  158  Mo.  106,  60  S.  W.  S3. 
We  may  also  add.  In  addition  to  tbe  fallinv 
to  preserve  the  question  of  disqualification 
of  the  Jnrors  for  review  In  this  court,  that 
their  examination  did  not  disclose  their  dis- 
qualification. While  they  bad  formed  and 
expressed  c^Inions  as  to  the  guilt  of  the  de- 
fendant from  rumor  or  newspapw  accounts 
of  the  killing  of  Ferguson,  they  finally  state 
that  they  could  give  the  defendant  a  fair 
and  Impartial  trial  upon  the  testimony  ss 
It  may  be  Introduced  before  them.  In  State 
v.  Beed,  137  Mo.,  toe.  dt  132,  38  &  W.  674. 
the  rule  upon  this  subject  was  clearly  mnd 
tersely  stated.  It  was  there  said:  "It  Is 
welt  settled  in  this  state  that  a  person  other- 
wise qualified  to  sit  as  a  Juror  in  a  criminal 
case  Is  not  disqualified  by  reason  of  having 
formed  an  opinion  as  to  the  gidlt  »  tano- 
cence  of  the  accused  from  reading  partial 
newspaper  accounts  of  the  bomldde,  or  from 
rumor,  when  he  states  on  his  voir  dire  that 
he  can  give  the  defendant  a  fair  and  Impar- 
tial trial;"  and,  "moreover,  a  general  ob- 
jection did  really  not  amount  to  an  objec- 
tion." 

Numerous  complaints  are  made  upon  the 
admission  and  exclusion  ot  evidence  daring 
the  progress  of  this  trial.  Some  of  them 
are  doubtless  not  seriously  made;  howevw, 
we  have  fully  considered  all  of  them,  but 
must  be  content  with  the  expreesion  of  our 
views  upon  those  which  are  of  anffident 
merit  to  d«nand  serious  consideration.  It  Is 
insisted  by  appellant  that  the  testimony  of 
L.  R.  Cooper,  In  wliich  tbe  witness  stated 
that  on  the  19th  of  March  be  bad  said  In 
the  presence  of  Bailey  that  **the  strikers 
could  not  expect  to  win  as  long  as  they  are 
using  violence  and  shooting  pec^Dle;  they  will 
get  public  sentiment  down  on  them;"  and 
that  Bailey  replied,  "that  li  the  only  war  to 
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win**— wu  Incompetent  end  Ita  admlBslon 
conatitnted  rerersible  error.  Tbe  objection 
to  this  teetbmmy  it  predicated  upon  two 
theralea:  First  tiut  tbe  statem^it  was 
made  In  the  absmce  €t  tbls  defendant,  and 
cannot  be  binding  cqxHi  blm;  and,  secondly, 
tbat  It  was  In  tbe  nature  of  a  CMtfesstoi  ot 
admission  of  a  oo-consplratw  aftw  tbe  com- 
mission of  tbe  act  and  ter  ml  nation  of  tbe 
conspiracy.  Appellant  clearly  mlsconcelTes 
the  purpose  aC  tbe  testimony  of  Ooopw. 
Bailey  was  called  as  a  witness  toe  defendant 
In  tills  eanse,  and  tbe  state  was,  beyond 
iIDestion.  privileged  to  Introduce  any  testi- 
mony wblcb  tended  to  contradict  blm,  and, 
Batley  bavlng  dented  upon  cross-examination 
that  be  had  made  any  sucb  statement  as 
testified  by  Goopor.  it  was  deariy  cfwape- 
tent  for  the  state  to  contradict  blm  In  that 
respect  The  statements  of  Bailey  were  rel- 
evant In  this  ccmtroTersy,  for  be  was  thci 
lolnctpal  actor  in  tiie  commission  of  the 
homicide,  and  bis  statement  to  Cooper  tend- 
ed to  refute  tbe  theory  of  self-defense,  and 
was  therefore  material,  and,  being  so,  the 
state  bad  tbe  right  to  cmtradlct  tbe  witness 
In  respect  to  soch  testlmfoiy. 

There  was  no  otw  in  tbe  exclusion  of  the 
answer  of  Ball^  to  a  question  propounded, 
that,  in  shooting  Fei^nson,  he  (Balle:^  was 
not  actuated  Iqr  anything  tbat  this  defendant 
said  or  did.  He  had  fully  testified  on  tbat 
subject,  bad  denied  that  tbls  defendant  had 
■aid  anything  to  him  about  killing  Fergu- 
son, or  that  tbrae  was  any  agreement  or  on- 
derstandbig  tbat  any  Tiolenoe  was  to  be  In- 
flicted upon  any  «»,  and  steted  tbat  tbe 
mission  in  talcing  the  drire  with  Ferguson 
was  purely  an  Innocmt  one.  We  are  unable 
to  see  what  force  the  answer  to  the  question 
could  hSTe  added  to  what  he  had  already 
testified.  His  answer  was  nothing  m<Hre 
than  a  conduslon  ct  tbe  witness  from  the 
facts  to  which  he  bad  given  testimony,  and 
It  was  the  inrovince  of  the  jury  to  frame 
their  cuclnsions  firom  such  facts,  and  the 
testlmoi^  was  properly  excluded. 

The  record  discloses  complaint  upon  tbe 
cross-examlnatlim  of  witness  Moon,  for  de- 
fendant. A  careful  consideration  of  that 
entire  examination  falls  to  disclose  any  er- 
ror. The  stete.  as  affecting  the  credibility 
of  the  witness,  could  legitimately  Inquire  of 
the  witness  if  he  bad  been  previously  con- 
victed at  a  criminal  oCEense.  After  the  wit- 
ness admitted  tbat  he  bad  pleaded  guilty 
to  a  common  assault  tbwe  was  nothing  Im- 
proptt  In  permitting  the  state  to  show  by 
the  rensd  that  the  witness  had  pleaded 
guilty  to  a  charge  of  an  assault  with  in- 
tent to  kill.  This  testimony  was  admissible 
as  affecting  tbe  credibility  of  the  witness. 
State  V.  Howard.  102  Mo.  142.  14  S.  W.  937; 
State  V.  BUti,  171  Mo.  630,  71  S.  W.  1027. 

Again,  it  is  urged  that  tbe  testimony  of 
witnesses  W.  B.  Fei^uson  and  Mrs.  Olara 
Stevens  was  incompetent  and  should  have 
tMen  exdnded.  An  examination  of  the  record 


as  to  the  testimony  of  the  witnesses  above 
noted  discloses  that  the  examination  of  these 
witnesses  was  complete  before  any  eCCtst 
was  made  to  exclude  this  testimony,  and, 
while  the  questions  and  answers  In  tbe  exam- 
ination oorar  a  number  of  pages,  there  is  an 
entire  absence  of  a  single  objection  or  excep- 
tion to  testimony  given.  After  the  testi- 
mooy  was  all  submitted  to  the  jury,  then 
counsel  for  appellant  moved  tbat  it  be  strUft- 
ea  out  This  method  of  preserving  com- 
plaints to  the  action  of  the  trial  court  has 
not  met  with  the  approval  of  this  court  It 
was  ruled  In  State  v.  Mareks,  140  Mo.,  loc 
dt  66S,  668, 41  8.  W.  978.  43  &  W.  1095,  that 
where  timely  objections  and  exertions  were 
not  made  to  testimony  at  tbe  time  of  Ite  In- 
troduction, It  was  not  error  to  refuse  to  a- 
dude  it  afterwards;  and,  In  the  discusslMk 
of  tbe  proposition,  Oantt  J.,  In  speaking  tar 
this  court  said:  "A  party  cannot  speculate 
upon  the  dtect  of  evldmce  which  Is  objec- 
tionable upcHi  ite  face  wboi  offered,  as  tills 
clearly  was,  If  ever,  and  then  complain  of  a 
refusal  to  reject  It  latw  In  the  trial.  Max- 
well V.  Railroad,  8S  Mo.  9S;  State  v.  Hope, 
100  Ho.  847,  IS  B.  W.  490,  8  L.  R.  A.  606; 
Pe<Vle  V.  Chacon,  102  N.  T.  669.  6  N.  S.  808; 
Miller  V.  Montgomery,  78  M.  Y.  282;  Qnin 
V.  Lloyd.  41  N.  T.  849;  Barkly  v.  Copeland. 
86  Oal.  488,  26  Pac.  1;  1  Rice.  Bv.  ff  268, 
259;  Hickman  v.  Green,  128  Ma  166,  22  S. 
W.  465,  27  8.  W.  440.  29  L.  R.  A.  89.**  This 
rule  of  practice  aa  announced  In  the  case  last 
dted  was  ai^roved  In  Roe  v.  Bank,  167  Mo. 
426,  67  a  W.  808. 

This  leads  us  to  the  complaint  urged  In  re- 
spect to  the  examination  of  defendant  in  this 
cause  as  a  witness  In  bis  own  behalf.  Tbe 
record  before  us  discloses  that  tbe  defendant 
rested  his  case  in  chief  without  being  intro- 
duced as  a  witness  In  the  cause,  and  tbe 
court  propwiy  ruled  that  his  testimony 
dtoutd  be  confined  to  rebuttal  of  tbe  rebuttal 
testimony  introduced  by  tbe  state.  Tbe  rec- 
ord discloses  numerous  questions  propound- 
ed to  the  defendant  and  bis  answers  ex- 
cluded without  any  objection  or  exception  on 
the  part  of  tbe  appellant;  hence  the  action 
of  the  court  aa  to  those  questions  and  an- 
swers were  not  prc^rly  presaged,  and  are 
not  subject  to  be  reviewed  by  this  court 
Counsel  for  appellant  with  commendable 
frankness,  concede  that  no  proper  objections 
or  exceptions  were  made  in  respect  to  these 
matters.  The  defendant  was  permitted  to 
testify  fully  as  to  all  matters  which  were  in 
rebuttal  of  the  testimony  introduced  in  re- 
buttal by  the  state.  It  is  apparent  from  the 
record  that  the  main  purpose  of  Introducing 
defendant  as  a  witness  was  to  explain  the 
statement  In  writing  made  by  blm.  introdu- 
ced by  the  state.  Tbere  Is  no  pretense  that 
be  did  not  make  the  statement  offered  in 
evidence,  or  that  It  Is  ambiguous  or  uncertain 
in  any  of  ite  terms,  and.  so  far  as  any  ex- 
planation of  this  statement  at  the  time  it 
was  made,  and  what  was  said  at  the  time 
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he  signed  It,  and  any  other  itatsments  which 
he  made  at  the  time  which  were  not  correct- 
ly reduced  to  writing,  the  state,  by  her  coun- 
sel, e^careaaljr  announced  that  tbqy  IiAd 
objection  to  sndi  showing;  bat  the  recmd  dls- 
cloBes  that  notwithstanding  such  announce- 
meot  by  the  state's  counsel,  no  examination 
was  made  along  that  line.  That  we  may 
fnlly  appreciate  Jost  what  was  done  In  r» 
fltpect  to  tho  examination  of  the  defendant 
touching  the  atatonent  he  had  made,  which 
was  lntrodw»d  the  states  we  quote  from 
ttie  record  upon  that  snbject:  ^  I  will  aA 
thla  anestl<m,  Mr.  Forsha:  Tell  the  Jury 
what  yon  said  at  police  atetlon  at  the  tlm* 
Uila  signed  statement  was  made  by  yon;  teU 
the  Jnry  all  that  yon  said  abont  the  shooting 
of  r«gQBtm,  and  what  part  yon  said.  U  any- 
tiling,  was  not  Included  in  the  statonent; 
and  tell  the  Jury  all  of  the  facts  leading  np 
to  and  including  the  slwotlng  at  YecgOMoia  by 
Bailey,  and  all  that  you  said  and  did  In  that 
connectbm.  Mr.  Reed:  Tbe  stete  does  not 
object  to  that  part  <^  the  Queetltm  wUch 
asks  the  wltnos.  fiVnaha,  to  tell  the  Jmr 
what  be  said  at  the  police  stetloa  at  the  time 
be  signed  the  statement,  nor  to  the  witness 
telling  any  other  statement  which  be  made 
at  the  time  of  tbe  signing  of  tbe  stetement 
which  be  dalms  wam't  correctly  taken  down 
in  the  stetement;  but  tiie  stete  does  ob- 
ject to  the  lattor  part  of  the  onestion  which 
is,  ^Btete  all  of  tbe  ftwte  and  drcnmstancSs 
leading  up  to  and  Including  the  shooting  of 
Vargaaoa  by  Bailey*  and  all  that  you  said' 
and  did  In  that  connection,*  for  the  reason 
that  It  Isnt  surrebuttel,  and  ^nld  have 
been  Introduced,  if  at  all,  in  tbe  defense  In 
<^ef.  The  Court:  Sustelned.  To  which  rul- 
liV  of  the  court  the  defendant  did  then  and 
there  at  the  time  duly  ezc^t**  Thla  clearly 
indicates  an  express  waiver  of  any  objection 
1^  the  state  to  tin  testimony  of  defendant  as 
to  all  proper  explanations  of  the  stetement 
made  1^  him  in  writing.  Tbe  defendant,  at 
tbe  dose  of  the  stete's  case  in  chief;  had 
evwy  Importunity  to  go  on  tbe  stand  and  tes- 
tify fuUy  as  to  the  entire  dtfBculty,  but,  fail- 
ing to  do  we  are  of  the  oplidon  that  it 
was  not  error  for  the  court  to  limit  his 
examination  in  tbe  manna  it  did.  Then 
was  offwed  appellant  an  oppwtnnlty  to  ez- 
plain  fnlly  what  he  said  at  the  time  he  made 
the  stetement  at  tbe  police  stetion,  but  his 
counsel  declined  to  avail  titemselTSs  of  such 
opportunity,  and  moved  the  court  to  reop^ 
this  cause  and  permit  them  to  introduce  de- 
fendant as  a  witness  In  chief.  This  the  court 
declined  to  do,  and,  we  tblnk,  properly  ao, 
CSourts,  In  tbe  administration  of  Justice,  are 
fully  Justified  in  adhering  to  tbe  well-recog- 
nized  and  uniform  roles  of  procedure  in  the 
trial  of  causes.  To  grant  the  request  of  ap- 
pellant In  this  cause  and  adopt  a  rule  sug- 
gested by  such  request  could  not  help  but 
result  in  endless  trials  and  a  weak  and  feeble 
administration  of  the  law. 
We  have  read  with  care  and  Interest  tbe 


instructions  given  by  tbe  court  In  this  cause, 
and  hare  herein  fully  reproduced  them. 
They  are  a  full  and  fair  presaitetiou  ctf  the 
law  aa  applicable  to  the  tecte  derek^^  at 
tile  trial.  They  fully  meet  OTcry  phase  of 
this  case,  and  are  extremely  favorable  to  the 
defendant 

We  have  fully  considered  the  rinsed  In- 
structions requested  by  appellant,  and  it  Is 
Bufllctait  to  say  that  a  number  of  them  did 
not  declare  the  law  and  ware  properly  re- 
fused, and  those  correctly  annoxradng  legal 
principles  were  fully  covered  by  those  given 
by  tbe  court  In  oral  argument  it  warn  ear- 
nestly Insisted  that  Instructions  Noa.  10  and 
12,  requested  by  defendant,  should  have  been 
glv«L  They  are  as  follows: 

"No.  la  The  court  Instmcto  the  Jni7  that 
even  If  you  find  from  the  evidence  that  de- 
fendant James  F<H:8ha,  cuuidred  and  agreed 
with  Edgar  G.  Ball^  to  fclU  or  Inflict  great 
bodily  harm  upon  Albert  Ferguson,  and  that 
during  tbe  difficulty,  U  any,  with  said  Albert 
FetgoBoa,  defendant  told,  advhsed,  or  oioour- 
aged  Edgar  0.  Bailey  to  shoot  aald  Albert 
Ferguson,  stiU  if  yon  fortba:  find  and  beUeve 
from  tbe  evidence  that  before  Bailey  fired 
tbe  fatal  shot  Forsha  in  good  faith  with- 
drew from  said  difficulty,  and  abandoned  the 
design  to  kill  or  Infilct  great  bodily  harm 
uimn  said  Forguson,  and  that  Bailey,  know- 
ing that  Fore  ha  had  withdrawn  from  and 
abandoned  aald  difficulty  and  design,  there- 
after, from  and  on  account  of  mottves,  Inten- 
tions, and  purposes  actuating  bis,  the  said 
Hallux  niind  alone,  shot  and  killed  Albm 
Ferguson,  thai  in  that  case  you  should  find 
the  defendant,  Jamea  Foraha,  not  gnilty; 
and  otetemente  made  by  Bail^,  and  not  te 
tin  presence  of  tbe  defendant,  whereto  Bailey 
atetes  his  views  as  to  the  way  strikes  should 
be  conducted,  should  not  be  cousidaed  by 
tbe  Jury  as  inrejudldal  to  tbe  defendant;  nor 
btodlng  upm  binL" 

'*No.  12.  The  court  inatructe  tbe  Jury  that 
even  if  you  find  and  believe  from  the  evidence 
that  James  Forsha  agreed  with  Edf^  G. 
Bail^  and  others  to  kill  <w  tofllct  great  bod- 
ily barm  upon  Ferguson,  stiU  If  you  furtbtf 
find  from  tbe  evldoice  that  before  Edgar 
Bailey  shot  and  killed  Albert  Fraguson,  de- 
fendant James  Forsha,  attonpted  in  good 
faith  to  withdraw  from  and  abandon  aald  as- 
sault upon  or  difficulty  with  Ferguson,  and 
aucceeding  In  so  doing,  and  that  said  Edgar 
Bailey  knew  and  believed,  and  had  reaaw- 
able  cause  to  believe  from  ail  the  facte  and 
circomstancee,  that  said  James  Forslia  had 
so  withdrawn  from  said  assault  and  diffi- 
culty, and  that  thereafter  said  Edgar  G. 
Bailey,  from  ^d  on  account  of  motives,  pur- 
poses^ or  incentives  actuating  bis  own  mind 
and  heart  and  without  the  consent,  aid.  or 
encouragement  of  Forsha,  shot  and  killed 
said  Albert  Ferguson,  then  in  that  case  you 
should  find  the  defendant  not  guilty." 

It  will  be  observed  that  tostrnctlon  Na  4 
given  by  the  court  folly  covered  tha  law  aa 
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applicable  to  the  qaestloii  of  defendant* i  aid- 
ing and  abetting  In  tbe  commlaslon  of  the 
bomlcld&  iDstrnction  No.  8  given  bj  tbe 
conrt  was  tbe  only  Instruction  to  wblcb  the 
defendant  was  entitled  upon  tbe  subject  of 
withdrawing  from  tbe  difficulty.  We  are  un- 
able to  assent  to  tbe  legal  xn^lndples  an* 
nonnced  In  the  refused  Instructions  as  quot- 
ed. If  the  defendant  aided,  abetted,  or  en- 
couraged Bailey  In  tbe  commission  of  this 
homldde,  as  some  of  the  witnesses  pnt  It,  at 
the  time  the  difficulty  was  In  progress,  com- 
manding Bailey  to  "shoot  him;  shoot  blm; 
kill  the  son  of  a  bitch" — the  mere  fact  that 
he  nnd^took  to  flee  from  tbe  scene  of  the 
difficulty  before  the  fatal  shot  was  fired  by 
no  means  can  relieve  blm  of  responsibility 
for  his  participation  In  tbe  commission  of  the 
act  We  are  unwilling  to  sanction  as  tbe 
law  of  this  state  that  a  defendant  can  first, 
by  words  and  actions,  put  in  operation  a 
difficulty,  or  aid  and  abet  in  the  commence- 
ment of  It,  and,  after  having  by  bis  course 
of  conduct  brought  tbe  principal  actors  Into 
a  deadly  contest,  that  he  can  then  flee  from 
the  scene  of  the  struggle  and  thereby  relieve 
himself  absolutely  from  the  results  of  such 
fatal  difficulty.  Such  Is  not  tbe  law  of  this 
state,  and  the  court  very  properly  refused 
the  Instructions  requested  upon  that  subject 

Many  other  objections  to  the  admission  of 
testlmouy  are  presented  by  the  record.  Upon 
a  careful  consideration  of  them,  we  think 
they  are  without  merit 

We  have  folly  considered  tbe  questions  In* 
volved  In  this  case  as  presented  by  the  record 
before  us,  and,  If  tbe  Jury  believed  the  tes- 
timony as  Introduced  by  tbe  state,  we  are 
deeply  Impressed  with  tbe  exceedingly  great 
tenderness  manifested  by  the  Jury  In  fixing 
the  punishment  of  tbe  defendant.  In  view 
of  the  results  of  the  finding  of  tbe  jury  In 
tbe  companion  case  of  State  v.  Bailey,  wblcb 
was  fully  supported  by  the  evidence,  we  con- 
fess that  upon  the  showing  as  developed  In 
this  cause,  which,  as  to  the  essential  elements 
of  tbe  crime  charged,  was  equally  damaging, 
that  there  is  little  ground  for  complaint  on 
the  part  of  tbe  appellant  at  tbe  conclusions 
reached  by  the  Jury. 

Finding  no  error  in  tbe  record  prejudicial 
to  the  rights  of  the  defendant,  the  Judgmmt 
abould  be  affirmed,  and  It  is  so  ordered.  All 
ooncor,  cKoept  BUBOESSt  P.      not  sitting. 


LOBVBNHART  v.  LINDBLL  RT.  00. 
(Supreme  Court  of  Missouri,  Division  No.  2. 
July  8.  1905.) 

1.  AppkaI/— Rsmw— Obakt  or  Nxw  Tbial. 

Tbe  action  of  a  trial  court  In  granting  a 
new  trial  because  he  believes  injustice  has  been 
done  through  the  rendition  of  an  inadequate 
verdict  In  an  action  for  damages  will  only  be 
interfered  with  by  the  appellate  court  when  the 
exercise  of  unwise  discretion  In  saefa  action  Is 
clearly  shown. 

[Bd.  Note^ — ^FoT  cases  In  point,  sea  voL  t» 
Owt  Dig.  Appeal  and  Error,  1 3878.] 


2.  New  TBiAi^FiasonAi.  InjuaiKS  —  Ibad- 

IQUATI  VxBDior. 

Where,  In  an  action  against  a  street  rail- 
way for  injuries  Inflicted  on  plaintiff,  a  pas- 
senger on  one  of  defendant's  cars,  by  Its  em- 
ployes, the  evidence  tended  to  show  that  plais- 
tlfl  was  struck  on  the  brad  by  defmdant's  mo- 
torman  with  an  Iron  controller,  and  struck  on 
the  face  by  the  conductor  of  tbe  car,  and  thrown 
therefrom  Into  tbe  street,  receiving  a  scalp 
wound  four  inches  long  on  the  bead,  and  severe 
bruises  on  the  side  of  ois  body,  there  was  noth- 
ing to  indicate  an  unwise  discretion  on  the 
I>art  of  the  trial  court  in  setting  aside  as  inade- 
quate a  verdict  for  plaintiff  for  one  dollar. 

{EH.  Note. — For  cases  in  point,  see  vol.  87, 
Cent  Dig.  New  Trial,  H  151,  ISSL] 

Appeal  from  St  Louis  Circuit  Court;  Ho- 
ratio D.  Wood.  Judge. 

Action  by  Jacob  Homer  Loevenbart  against 
the  LIndell  Hallway  Comphny.  Judgment  for 
plaintiff,  and,  from  an  order  granting  plain- 
tiff a  new  trial,  defoadant  anneals.  Affirmed. 

Boyle,  Priest  &  L^mann  and  Gtoo.  W. 
Easley,  f<H-  appellant  Nathan  Frank,  Rich- 
ard A.  Jonea.  and  Max  W.  OUrer,  for  re- 
spondent 

OANTT,  J.  This  is  an  appeal  from  the 
order  of  tbe  circuit  court  of  the  city  of  St 
Louis  granting  a  new  trial  to  tbe  plaintiff. 

The  action  was  begun  September  10,  1897, 
and  on  January  0,  1898,  plaintiff  filed  an 
amended  petition,  wher^n  be  states,  in  sub- 
stance, that  on  the  23d  day  of  July.  1897, 
he  entered  one  of  the  defendant's  cars  for 
the  purpose  of  being  transported  as  a  pas- 
senger from  Seventh  and  Washington  avenue 
to  his  home,  and  defoidant  agreed,  and  it 
became  Its  duty,  as  a  common  carrier,  to 
well  and  safely  carry  and  transport  plaintiff 
from  said  Seventh  and  Washington  avenue 
to  hlB  place  of  destioatlon  on  said  line  of 
cars;  but  that  the  defendant,  in  violation 
of  its  contract  aforesaid,  and  unmindful  of 
its  duty,  failed  to  safely  carry  the  plaintiff, 
but,  on  the  contrary,  while  upon  said  car 
as  such  passenger,  plaintiff  was  wickedly, 
brutally,  and  unlawfully  assaulted  by  the 
conductor  and  motorman  of  said  car,  and 
forcibly  ejected  therefrom,  and  by  said  as- 
sault plaintiff  was  bruised  and  marked  for 
life;  that  he  has  suffered  great  pain  In  mind 
and  body,  and  laid  out  and  exp^ded  con- 
siderable sums  of  money  for  phyBldans,  sur- 
geons, and  medicine,  to  his  damage  to  the 
sum  of  $S,000,  wberefore  be  prays  Judgment 
for  said  sum  of  9S.000,  his  actual  damages, 
and  $S,000  punitive  damages,  and  costs.  De- 
fendant In  Its  amended  answer  denies  each 
and  every  allegation  In  the  amended  petition; 
and  for  another  defense  stated  that  at  the 
time  of  tbe  commission  of  the  alleged  griev- 
ance plaintiff  entered  the  car  In  a  drunken 
condition,  and,  with  two  companions,  took 
seats  In  the  car,  and  the  plaintiff  then  and 
there  began  to  vnnlt  upon  the  side,  seats, 
and  fioor  of  said  car,  and  the  conductor, 
thereof,  quietly  and  without  unnecessary 
forces  removed  plaintiff  to  the  rear  platform 

Digitized  by  Google 


768 


88  SOUTH  WJOHTJfiltN  BBPOBTBB. 


of  said  car,  so  tliat  tie  eonld  Tomit  over  tbe 
side  of  the  car.  and  not  btf  oul  ttie  same  to 
the  dlsgiut  and  InconTenlence  of  tiie  possea- 
gen  then,  upon  or  thereafter  to  come  upon 
said  car.  When  plalntUF  had  been  removed 
to  the  rear  platform,  his  two  companlcms  fbl- 
lowed,  and,  after  nalns  loud,  profane,  and 
threatening  language  toward  tbe  conductor, 
plaintiff  and  his  two  cnnpanlottB  began  to 
assaalt,  strike,  and  beat  said  conducts,  and, 
except  for  Us  acta  In  self-defense,  and  with 
the  assistance  ot  the  motwman,  said  con- 
dnctw  would  have  suffered  great  bodily 
harm,  and  that  d^raidonfa  said  servants 
only  acted  In  necessaxy  self-defense  against 
the  assault  at  said  plaintiff  and  his  two  com- 
panions, and  In  putting  said  pUdntUE  off  of 
the  car  fw  his  said  mlscradoct  they  used 
no  man  force  than  was  necessary.  The  re- 
ply was  a  general  dotlal.  The  cause  was 
tried  before  a  Jury  on  the  4th  of  May,  1902, 
and  resulted  In  a  vwdlct  ft>r  irialntlfE,  assess- 
ing his  actual  damages  at  <me  doljar.  No 
pmdtlve  damages  were  glv«i.  A  motion  for 
a  new  trial  was  filed  In  due  time,  assigning, 
among  other  reas<ms,  that  the  verdict  was 
against  all  Instructions  of  the  court,  and  on 
this  ground  tiie  court  set  aside  tbe  verdict  ot 
title  Jury  and  granted  a  new  trial.  It  Is  from 
this  order  that  the  appeal  Is  now  here,  and 
the  only  question  la  the  propriety  of  the  ac- 
tion of  the  court  in  granting  plalntUf  a  new 
trial. 

The  evidence  tended  to  prove  tliat  on  July 
23,  1807,  about  9:30  tf'clock  in  the  evening, 
the  plaintiff  witii  two  companions  boarded 
a  street  car  operated  by  the  appellant  com- 
pany In  St  Louis.  They  took  their  seats, 
they  paid  their  fare  to  t^e  conductor  in 
charge,  but  sotm  thereafter  the  plalntUf  was 
taken  sick  and  began  to  vomit  The  testi- 
mony of  appellant  witness  was  to  tiie  effect 
that  tbe  plaintiff  vomited  on  the  sides  and 
floor  of  the  car,  and  refused  to  retire  to  the 
rear  platftmn  at  the  request  of  the  con- 
ductor, who  thuvcqion  with  the  tise  of  force 
removed  the  plaintiff  to  the  rear  platform; 
that  thereupon  tiie  plalntUf  attacked  the  con- 
ductor, and  was  assisted  by  his  two  com- 
panions; that  the  ccmductor,  with  the  as- 
sistance of  the  motcwman,  defended  hlms^ 
and  ejected  plalntUf  and  his  two  compan- 
ions from  the  car.  On  the  other  hand,  plaln- 
tUTs  witnesses  testified  that  plaintiff  was  at 
no  time  tiie  aggressor,  but  was  given  no 
Importunity  to  retire  to  the  rear  platform, 
but  was  dragged  thereto  by  the  conductor, 
mistreated,  and  struck  In  the  face  the 
conductor,  and  on  the  head  with  an  iron  car 
contndlw  In  tiie  hands  of  the  motorman; 
that  be  was  struck  In  i3m  face  by  the  con- 
ductor, and  thrown  from  the  car  into  tbe 
street,  and  received  a  scalp  wound  four  inch- 
es long  on  the  head,  and  severe  Inralses  on 
the  side  ol  his  body.  His  Injuries  wm 
dressed  1^  Dr.  Heine  MaAs. 

1.  It  Is  Insisted  by  the  defendant  that  the 
circuit  court  In  setting  aside  the  verdict  of 


the  Jury  in  favor  of  the  respmdcsit  and  as- 
sessing his  damsgea  at  one  didlar,  sought  to 
exercise  a  discretion  which  it  did  not  pos- 
sess. It  1>  urged  by  counsel  for  the  defend- 
ant that  tnasmoeb  as  instruction  Zfo.  4  tar 
the  plalntllE  anthwlsed  the  Jury  to  tal»  into 
account  the  extent  of  tbB  Injury  InfUctsd  hy 
the  ■ervants  of  the  defendant  the  physical 
pain  and  humiliation,  if  any,  codured  by  tbe 
plalntUf,  and  t^lr  vradlct  avrard  Um 
such  sum  as  would  compensate  him  ttaere- 
tm,  not  to-  exceed  the  sum  of  ^000,  any 
sum  retomed  by  tiie  Jury  from  one  cent 
to  $5,000  could  not  be  otherwise  than  In  oon- 
formlty  with  the  instruction,  and  therefore 
their  verdict  could  not  have  beta  against 
their  instmction  from  the  court  and  cases 
of  this  court  are  cited  wherein  this  court 
has  refused  to  Interfwe  with  ttie  verdict  on 
the  groond  of  ito  Inadequacy  when  the  cir- 
cuit court  has  reused  to  grant  a  new  trial 
(m  that  account  The  question  presented  to 
this  court  on  this  appeal  is  whether  the  ac- 
tlm  of  a  trial  court  vrtitdi  lias  beard  the 
testimony  and  observed  the  condnct  of  the 
Jury,  in  granting  a  new  trial  because  he  be- 
lieves that  injustice  has  been  done,  should 
be  interfered  witii  by  this  court  In  Iiock- 
wood  T.  Insurance  Company,  47  Ifo.  00,  It 
was  aaid  by  tills  court:  'Trial  courts  In  re- 
viewing verdicts  sra  not  snbslect  to  the  seme 
rules  that  govern  appellate  courts.  Tiiej 
may  vr^^  the  evidence,  <and,  if  Ihey  think 
Injustice  has  heea  done,  grant  a  new  trial, 
in  cases  wfam  th^  vronld  not  be  Justified 
in  taking  an  Issue  from  the  Jury,  and  where 
ai^Uate  conrto  should  not  Interfere."  In 
Reld  T.  PlednHmt  Insurance  Oo^  B8  Mow  428, 
the  reepective  fnnctkms  of  a  trial  and  an 
appellate  court  In  the  granttog  of  a  new  trial 
was  pointed  out  by  Judge  Wagner.  He  said: 
"The  trial  courte  have  oppiortnnitles  which 
we  have  not  In  wltnesting  a  i»oceedlng  at 
a  trial,  th^  an  pot  in  possession  o9t  fiwts 
whldi  we  cannot  possibly  obtain.  They  see 
the  vrltnesses,  can  torm  an  opinion  respect- 
ing their  veradty,  can  observe  whether  tb^ 
are  biased  or  prejudiced,  can  notice  their 
willingness  or  unwillingness,  and  a  great 
many  other  drcumstances  wldch  It  la  Im- 
posMtde  to  transfer  to  paper.  They  can  also 
fonn  a  correct  conclusion  as  to  wheOier  any 
iminopar  tofluences  bear  on  the  Jury  in  pro- 
ducing the  Twdlct  All  these  consldenttons 
lendra  it  pecnllariy  pnqpw  that  the  questkm 
of  granting  new  trials  mi  acconnt  of  tiw 
verdict  being  against  the  weight  of  flie  tes- 
timony should  be  exdnslvely  exercised  by 
the  court  trying  tiie  wma,  and,  -wbare  the 
trial  anat  Is  of  the  opinion  that  tin  verdict 
Is  not  sappcsrted  by  the  evtdence  or  Is  against 
tiu  w^ht  at  evidence.  It  should  never  hee- 
Itate  in  exerdsing  the  power  in  granting  the 
aggrieved  party  a  new  trial.**  In  CEhouquette 
T.  Electric  By.  Co.,  152  ICo.  S67,  58  a  W. 
887,  there  was  a  vo^ct  tar  one  cent  •od 
im  motkm-  of  0ie  i^ntiff  the  vwdlct  was 
set  aside,  and  from  that  rader  the  defttidant 
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appealed  to  this  court  The  contention  thore 
waa  by  the  defendant  that  a  verdict  for  one 
cent  ought  to  be  regarded  as  a  verdict  for 
the  defendant,  and  that  there  Tras  nothing 
In  the  record  to  support  the  reason  given 
for  granting  the  motion  tot  new  trial;  but 
this  court  said:  "It  is  the  peculiar  and  spe- 
cial duty  of  trial  courts  to  grant  new  trials 
where  the  Terdict  Is  arbitrary  or  manifestly 
and  clearly  wrong,  or  where  It  appears  that 
the  Terdict  was  the  result  of  passion,  preju- 
dice, or  misconduct  on  the  part  of  the  Jury." 
Citing  numerous  cases  of  this  court,  it  furr 
ther  said:   **The  Jury  having  found  by  their 
verdict  that  plalntlCTs  Injuries  were  occasion- 
ed by  the  negligence  of  the  defendant,  it 
clearly  devolved  upon  them,  under  the  in- 
stmcdons  of  the  court,  to  award  her  reason- 
able compensation  therefor,  yet,  In  this  rec- 
ord of  the  court's  Instructions  and  the  evi- 
dence touching  the  natural  character  and 
extent  of  plalntlflTs  Injuries,  assessed  her 
damages  at  one  cent,  after  finding  that  she 
was  ^titled  to  damages  on  account  of  de- 
fendant's negligence;"    the  court  saying: 
"T'hiB  precise  question  underwent  adjudica- 
tion In  this  court  in  Lee  v.  Publishers,  Geo. 
Knaiv  &  Co.,  137  Mo.  38ES,  38  S.  W.  1107, 
and  It  was  there  held,  in  circumstances  like 
the  present,  that  this  court  will  not  Inter- 
fere with  the  discretion  of  the  trial  court  In 
setting  aside  the  verdict  of  the  Jury,  unless 
It  satisfactorily  appears  that  such  discretion 
had  been  arbitrarily  and  unreasonably  exer- 
cised."  In  Haven  t.  R.  R.  Co.,  155  Mo.  216, 
5G  S.  W.  1035,  the  conclusion  was  reached 
that  the  acts  of  1891  and  1895  only  bring  the 
rallng  of  the  trial  court  on  the  motion  for 
new  trial  to  this  court  for  review  before  a 
final  Judgment,  Instead  of  afterwards,  as  was 
formerly  the  case;  that  no  other  change  In 
the  procedure  was  contemplated  by  those 
acts.   "The  case  is  here  on  appeal,  and  the 
usual  and  immemorial  appellate  practice 
must  obtain.   It  Is  here  for  review  on  mat* 
ters  of  law.  not  on  the  weight  of  the  evl- 
dmce,  tioT  for  tbis  court  to  substitute  its 
discretion  for   the  discretion  of  the  trial 
court"  The  same  conclusion  practically  waa 
reached  In  HcCloskey  v.  Pulitzer  Publishing 
Co.,  168  Mo.  22,  63  S.  W.  99,  In  which  last- 
named  case  the  statement  made  In  Kuensel 
T.  Stevens.  155  Mo.  280,  66  S.  W.  1076,  was 
quoted  with  approval,  ^"ttiat  th^  Is  no  more 
important  power  for  the  promotion  of  Justice 
than  that  Intrusted  to  the  trial  court  In  the 
matter  of  granting  a  new  trial.  It  Is  a  pow- 
er to  be  exercised  with  great  care,  and  no 
one  is  so  well  Informed  as  to  how  the  dis- 
cretion Is  to  be  used  as  the  trial  Judge.  It 
Is  only  when  it  very  clearly  appears  that  a 
wlM  discretion  has  not  guided  his  action 
that  on  appellate  court  should  Interfere." 
Ttieae  cases  Indicate  sufficiently  the  rule 
which  has  always  governed  this  court  when 
called  upon  to  Interfere  with  the  discretion 
of  the  trial  court  in  granting  a  new  trial. 
It  Is  not  OUT  iKvvlnce  In  this  case  to  weigh 


the  evidence  and  deteTnlne  which  of  the 
respective  parties  should  haTe  recovered  on 
the  trial,  but  we  are  clear  that  there  Is  noth- 
ing to  indicate  an  unwise  discretion  on  the 
part  of  the  clrcTiit  court  in  setting  aside  a 
verdict  for  one  dollar,  where  the  evidence 
tended  to  show  such  substantial  Iqjurles. 

The  Jndgm«it  of  the  circuit  court  In  grant- 
ing a  new  trial  is  affirmed.  All  concur. 


ISBNHOUR  T.  BARTON  COUNTY. 

(Supreme  Court  of  Missouri.  June  28.  1905.) 

1.  COUNTIXB  —  WASBANTS  —  WhEK  INTEB- 
E&t  COIDCCHCBS  TO  RUN. 

Under  Rev.  St  1899,  I  S705,  providing 
that  creditors  shall  be  allowed  to  receive  Inter- 
est at  the  rate  of  6  per  cent,  when  no  other 
rate  Is  agreed  on,  for  all  moneys,  after  they  be- 
come due  and  payable,  on  any  written  contract, 
a  county  warrant  providing  for  no  rate  of  in- 
terest bears  Interest  at  6  per  cent  after  pres- 
entation to  the  treasurer  of  the  county  and 
failure  to  pay  because  of  there  being  do  money 
in  the  treasury. 

[Ed.  Note. — ^For  cases  In  point,  sse  vol.  18, 
Gent.  Dig-  Oonntie^  S  253.] 

2.  Same  —  AssianHSNT  or  Wabraut  —  As- 

BIQKMENT  ZN  BlAKK— RlOHTS  OF  ASSIONES 
-  -   If  1^BE8T 

Rev.  St'  1899,  i  6798,  provides  that  no 
county  treasurer  shall  pay  a  warrant  drawn  on 
him  unless  it  be  presented  for  payment  by  the 
person  in  whose  favor  it  Is  drawn,  or  by  his 
asaignee,  and  that  when  presented  for  pay- 
ment, if  there  be  no  mon^,  the  treasurer  shall 
so  certify  on  the  back  of  the  warrant,  and 
shall  date  and  subscribe  the  same.  Section 
07^  prMcribes  a  form  for  an  assignment  of 
sndi  warrant  "For  value  received,  I  assigu 
the  vrithin  warrant  to  A.  B.  this         ■■  day 

of   ,  19—.  Signed"— and  declares  that 

no  blank  indorsement  ^all  transfer  any  right 
to  a  warrant,  nor  authorize  the  holder  to  fill 
up  the  same.  Section  6808  makes  it  a  misde- 
meanor for  a  county  treasurer  to  violate  any 
of  such  provisions,  and  section  6771  declares 
that  a  county  treasurer  shall  keep  a  book  in 
which  he  shall  enter  all  warrants  presented: 
statflng  the  date,  amount  in  whose  favor 
drawn,  by  whom  presented,  and  the  date  when 
presented.  Section  3705  provides  that,  when 
no  rate  of  interest  is  provided  for,  written  con* 
tracts  shall  bear  Interest  at  the  rate  of  6  per 
cent  after  they,  become  due  and  payable. 
Held,  t^t  where  a  county  warrant  was  assign- 
ed In  blank,  and  delivered  to  an  asaignee  for 
value,  and  he  presented  it  in  person  for  pay- 
ment which  was  refused,  as  shown  by  the  in- 
dorsement of  the  county  treasurer  on  the  back 
of  the  warrant  and  on  nls  warrant  register,  in- 
terest did  not  commence  to  run  on  the  warrant 
from  the  time  oi  Its  presentment  owing  to  the 
fact  that  there  was  no  proper  alignment 
8.  Sami— AcnoR  on  WABOAirr— Biminif  ow 
Pboof. 

In  an  action  on  a  connty  warrant  by  the 
assignee  thereof.  In  order  to  entitle  him  to  re- 
cover interest  from  the  time  of  prMentment  of 
the  warrant  and  refusal  of  payment  for  lack  of 
funds,  the  burden  was  on  plaintiff  to  show 
that  he  had  complied  with  all  the  requirements 
of  law. 

Brace,  CL  J.,  and  Marshall  and  Fox,  JJ.,  dis- 
senting. 

In  Banc.  Appeal  fKHn  Circuit  Oourt,  Bar^ 
ton  Oonnty;  H.  C.  Tlmmonds,  Judge. 
Action  by  Simeon  Isenhour  against  Bar- 
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ton  connty.  From  a  Judgment  In  favoi  of 
pialntm,  defendant  appeals.  Rerersed. 

Tbos.  W.  MartiB  and  Bl  Z4.  Uoore^  for  ap- 
pellant Thurman,  Wray  ft  Tlmmonda,  for 
respondent 

BDBGESS,  J.  Tbla  is  an  actlMi  upon  95 
warrants  Issued  bj  the  county  of  Barton  to 
different  persons,  and  sold  and  delivered  to 
the  plaintiff.  TDe  petition  was  filed  on  the 
Stb  day  of  April,  1902,  and  contained  a  sep- 
arate count  upon  each  warrant  In  its  an- 
swer defendant  offered  to  let  ludgmmt  go 
for  principal  and  Interest  upon  all  counts 
except  the  10th,  12tb,  14th.  IBth,  17th,  18th, 
19th,  20th.  21st  22d.  23d,  24th,  and  42d.  Am 
to  these  defendant  offered  to  let  plalntUt 
take  judgment  on  each  of  them  for  the 
amount  of  the  principal  of  the  warrants,  but 
denied  defendant's  liability  for  any  interest 
thereon.  The  court,  however,  rendered  Judg- 
ment upon  all  the  warranta,  including  inter- 
est from  the  time  of  their  presentation  and 
demand  of  the  coun^  treasurer  of  payment 
of  the  warrants,  bo  that  the  only  question 
for  this  court  to  determine  on  this  appeal, 
under  the  facts,  Is  as  to  whether  the  trial 
court  erred  In  rendering  Judgment  against 
the  county  for  the  interest  of  the  warrants 
sued  on  in  the  counts  numbered  as  before 
stated.  As  the  same  questions  are  luToIved 
with  respect  to  all  the  warrants  mentioned 
In  these  counts  of  the  petition,  any  one  of 
them  may  be  taken  as  an  Illustration.  Wb 
will  therefore  take  the  warrant  sued  upon  in 
the  twelfth  count  whldi  Is  numbered  1.699. 
It  was  issued  to  Lee  LlvlngBton  by  the  coun- 
ty court  of  said  county  on  February  8,  1898. 
nils  warrant  was  presented  to  the  county 
treasurer  for  payment  as  shown  by  his  war- 
rant raster  and  his  Indorsement  on  the 
back  of  the  warrant  on  the  11th  day  of  Feb- 
ruary, 1^8.  by  the  plaintiff.  Simeon  Isen- 
honr,  and  was  by  the  treasurer  protested  for 
the  want  of  funds  with  which  to  pay  it 
When  this  warrant  was  presented  to  the 
treasurer  by  Isenhour  there  were  two  blank 
printed  assignments  (so  called  for  ccmren- 
lence)  on  the  back  of  it  the  first  of  which 
was  signed  by  Livingston,  the  payee,  as  fol- 
lows: "For  value  received   -  .    assign  the 

within  warrant  to  this  —  — —  day  of 

  1 — .    Lee  Uvlngston."    After  the 

institution  of  this  suit  and  after  the  war- 
rant was  presented  to  the  treasurer  by  Isen- 
hour, on  the  11th  day  of  February,  1898,  for 
payment  this  blank  form  was  filled  out  by 
the  payee,  Livingston,  so  as  to  read  at  the 
time  of  trial  as  follows:  "For  value  re- 
ceived I  assign  the  wltbln  warrant  to  Simeon 
Isenhour,  this  lltb  day  of  Febrau^,  1898. 
Lee  Livingston." 

Plaintiff's  contention  is  that  the  warrant 
drew  Interest  from  the  date  of  Its  presenta- 
tion and  demand  of  payment  on  the  lltb 
day  of  February,  1898.  Defendant  contends 
that  under  sections  6798  and  6799,  Rev.  St 
1899,  the  warrant  never  commenced  to  draw 


interest  because  It  was  never  presented  for 
payment  by  the  payee,  or  by  any  other  per- 
son to  whom  It  bad  been  assigned  by  him.  In 
accordance  with  the  requirement  of  tbe  stat- 
ute; in  other  words,  It  had  never  been  pre- 
sented for  payment  by  any  person  who  bad 
the  right  to  demand  and  receive  payment 
No  question  is  raised  respecting  the  plead- 
ings. 

The  warrant  now  under  consldemtion,  and 
which  was  introduced  in  evidence  by  jdaln- 
tlff,  Is  as  follows: 

"(172.40.  State  of  Missouri.  No.  1.699. 
The  Treasurer  of  tbe  County  of  Barton  Pay 
to  Lee  Livingston  One  hundred  aeventy- 
two  and  «Vioo  Dollars  out  of  any  money  In 
the  Treasury  belonging  to  the  County  Rev- 
enue Fund.  Given  at  the  courthouse  In 
Lamar,  Mo.,  this  8th  day  of  February,  A.  D., 

1898.  By  order  of  the  County  Court  Wm. 
P.  Scott  President  Attest:  Ohas.  H.  Smith, 
Clerk.   By  Geo.  Rumsey,  Deputy." 

The  Indorsements  on  the  back  of  said  war- 
rant at  the  time  of  trial  were  as  follows: 

"The  within  warrant  presented  for  pay- 
ment and  no  money  in  the  treasury  toe  that 
purpose,  this  11th  day  of  Febry.  1S8SL  Doug- 
lass  Inglish,  County  Treasurer, 

"For  value  received  I  assign  the  witiiln 
warrant  to  Simeon  Isenhour,  this  11th  day 
of  Febry.  1898.  Lee  Livingston. 

"For  value  received  — — —  assign  tbe  with- 
in warrant  to    this    day  of 

 ,  1— 

Upon  these  facts  the  court  rendered  Jn^ 
ment  on  the  twelfth  count  in  the  petlttou 
(being  on  warrant  numbered  1,699)  in  favor 
of  plaintiff  and  against  the  defendant  for 
She  sum  of  $216.51,  which  Included  Interert 
from  the  date  of  presentation  at  the  rate  of 
6  per  cent  per  annum.  There  was  embraced 
In  the  same  Judgment,  as  shown  by  the  rec- 
ord, the  same  kind  of  judgment  respecting 
all  the  other  warrants  described  in  the  pe- 
tition; that  Is,  Judgment  was  rend^ed  in 
favor  of  the  plaintiff  for  the  amount  of  all 
the  warrants,  with  interest  at  6  per  cent  per 
annum  from  the  time  of  their  presentation 
for  payment  up  to  the  time  of  rendition  of 
the  Judgment 

The  only  error  complained  of  Is  as  to  the 
action  of  the  trial  court  In  allowing  Interest 
upon  said  contested  warrants,  which  had 
been  sold  and  assigned  to  plaintiff  by  blank 
Indorsements. 

In  support  of  Its  contention  defendant 
relies  on  sections  6798,  6799,  6808,  Rev.  St 

1899,  which  read  as  follows: 

"Sec.  6798.  No  county  treasurer  In  this 
state  shall  pay  any  warrant  drawn  on  hits 
unless  such  warrant  be  presented  for  pay- 
ment by  the  person  In  whose  favor  it  Is 
drawn,  or  by  his  assignee,  executor  or  ad^ 
ministrator;  and  when  presented  for  pay- 
ment If  there  be  no  money  in  the  treasory 
for  that  purpose,  tbe  treasurer  aball  so  cer- 
tify on  the  back  of  the  warrant  uui  ibaH 
date  and  subscribe  the  aame^ 
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6T09.  All  warrants  drawn  on  th« 
treasuTer  ot  any  county  sbBll  be  assignable, 
and  every  assignment  of  any  snch  -vrarrant 
sball  be  In  the  followlag  form:  For  value 
received,  I  assign  the  witbtn  warrant  to  A. 

B.  tMa  day  ot  ,  1»— .  Signed 

O.  D.  No  blank  Indorsement  shall  transfer 
.an^  right  to  a  warrant,  nor  sball  it  antlior- 
ize  any  holder  to  fill  up  the  same," 

"Sec.  6808.  Any  county  treasurer  violating 
any  provisions  of  this  article  shall  be  deem- 
ed gnllty  of  a  misdemeanor,  and  shall,  on 
conviction,  be  pmiished,"  etc. 

PlalntlfT,  In  support  of  the  Judgment  of  the 
court,  relies  on  section  6771,  Rev.  St  1899. 
which  Is  as  follows: 

"Sec.  6771.  He  shall  procure  and  keep  a 
well-bound  book,  in  which  he  shall  make  an 
entry  of  all  warrants  presented  to  him  for 
payment,  which  shall  have  been  legally 
drawn  for  money  by  the  county  court 
•  •  ♦  stating  correctly  the  date,  amount, 
number,  in  whose  favor  drawn,  by  whom 
presented,  and  the  date  the  same  vras  pre- 
sented; and  all  warrants  so  presented  shall 
be  paid  oat  of  the  funds  mentioned  in  such 
warrants,  and  In  the  order  in  which  they 
shall  be  presented  for  payment." 

Connty  warrants  are  CTeatures  of  th  ,-  stat- 
ute, and  can  only  be  issued  In  accordance 
therewith,  but,  when  no  rate  of  interest  Is 
prescribed  upon  their  face,  they  bear  interest 
at  the  rate  of  6  per  cent  per  annum,  as  pro- 
vided by  section  3705,  Rev.  St.  1899,  after 
presentation  to  the  treasurer  of  the  county 
by  which  issued,  and  failure  to  pay  because 
of  there  being  no  money  In  the  tr^sury  for 
their  payment  Robblns  v.  Lincoln  County 
Court,  3  Mo.  67;  Skinner  v.  Platte  County, 
22  Mo.  438;  State  ex  rel.  v.  Trustees,  61  Mo. 
155.  Such  warrants  are  merely  evidences 
of  indebtedness,  nonnegotiable,  and  the  Leg- 
islature had  the  power  and  authority  to  pre- 
scribe their  form,  and  by  whom  they  should 
be  signed  and  attested,  and  prohibit  their 
payment  by  the  county  treasurer  of  the  coun- 
ty Issuing  them  imless  presented  for  pay- 
ment by  the  person  in  whose  favor  drawn,  or 
by  his  assignee,  executor,  or  administrator, 
as  well  as  also  to  provide  that  when  any 
such  warrant  shall  he  presented  for  payment; 
If  there  be  no  money  In  the  treasury  for  the 
purpose,  the  treasurer  shall  so  certify  on  the 
back  of  the  warrant  and  shall  date  and  sub- 
scribe the  same.  It  also  had  the  power  and 
authoilty  to  provide  that  such  warrants 
should  be  assignable,  to  prescribe  the  form 
thereof,  and  to  provide  that  "no  blank  In- 
dorsement shall  transfer  any  right  to  a  war- 
rant, nor  shall  it  authorize  any  holder  to  All 
up  the  same."  AH  of  these  tilings  the  L^- 
islature  did,  as  Is  shown  by  sections  6797, 
6708,  6799,  Rev.  St.  1899;  and  upon  the  the- 
ory that  these  statutory  provisions  are  valid, 
and  the  act  of  the  Legislature  with  reject 
to  said  warrants  exclusive,  defendant  asked 
the  court,  sitting  as  a  Jury,  to  declare  the 
law  to  be  u  follows:  *^tae  court  dedam 


the  law  to  be  that  If  the  court  flnds  from  the 
evidence  that  the  warrants  In  question  were 
not  presented  to  the  treasurer  of  the  county 
for  payment  by  the  original  payees  ther^n, 
bat  that  they  were  sold,  transferred,  and 
delivered  by  such  payees  to  plaintiff  by  blank 
assignment — ^that  Is,  by  writing  their  names 
on  the  back  of  such  warrants,  but  not  filling 
in  the  name  of  the  plalntUf  or  the  dates  of 
such  transfers — and  were  then  In  that  condl- 
tlrai  produced  by  the  plalntlfF  to  the  treasurer 
tor  payment  then  such  warrants  did  not 
commence  to  draw  interest,  and  the  find- 
ing will  be  for  the  defendant  upon  the  Issue 
involved."  This  declaration  of  law  was  re- 
fused, which  defendant  Insists  was  error. 
That  a  county  warrant  only  draws  Interest 
from  the  time  of  its  presentation  to  the 
county  treasurer  for  payment  hy  the  person 
In  whose  fovor  It  is  drawn,  or  by  his  as- 
signee, executor  or  administrator,  agent  or 
clerk,  and  payment  refused  because  of  there 
being  no  money  in  the  treasury  with  which 
to  pay  it,  is  too  clear  for  argument;  but  in 
the  case  at  bar  tbe  plaintiff,  Isenhour,  pre- 
sented the  warrant  and  demanded  its  pay- 
ment in  person,  when,  although  the  equitable 
holder  of  the  warrant  he  was  not  its  as* 
slgnee,  as  the  assignment  was  In  blank,  and 
the  legal  title  to  the  warrant  was  still  in  the 
payee,  Lee  Uvlngston.  Under  such  circum- 
stances, plaintiff  had  no  legal  title  to  the 
warrant  or  authority  to  even  fill  the  blank 
by  Inserting  his  name  therein,  because  the 
statute  (section  6799)  expressly  provides  that 
"no  blank  IndOTsement  shall  transfer  any 
right  to  a  warrant  nor  shall  It  authorize  any 
holder  to  fill  up  the  same." 

The  Indorsement  on  the  back  of  the  war- 
rant by  the  county  treasurer  as  follows,  "The 
within  warrant  presented  for  payment  and 
no  money  in  the  treasury  for  that  purpose, 
this  11th  day  of  February,  1888,"  was  in  ex- 
press violation  of  the  stetute  and  void,  and 
for  which  he  was  guilty  of  a  misdemeanor, 
and  liable  on  conviction  to  be  punished  ac- 
cording to  law  and  to  be  removed  from  office. 
Section  6806,  Rev.  St.  1899.  This  could  not 
therefore.  In  the  remotest  degree  affect  in 
any  way  the  rights  of  the  parties  to  this  ac- 
tion. 

Plaintiff  contends  that  It  is  apparent  that 
the  first  clause  of  section  6798  is  intended 
to  avoid  payment  of  warrants  to  persons 
who  may  have  become  possessed  of  them 
without  right  In  which  event  the  county 
would  be  compelled  to  pay  a  second  time, 
to  which  we  may  he  permitted  to  add,  end 
to  prevent  county  officials  from  receiving  In 
payment  of  the  revenues  due  the  counties 
such  warrants  at  their  face  value,  holding 
them,  and  thereafter  turning  them  over  to 
the  counties  upon  their  settlements  therewith 
of  such  revenues,  with  the  accumulated  in- 
terest thereon,  which  could  not  well  be  done 
In  case  the  warranto  be  presented  by  the 
payee,  his  legal  representative  or  asslgnea 
We  do  not  see  Chat  McUon  6771,  Bev.  St 
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189D,  wUdti  iroTldfiS  Out  the  treasurer  iSuU 
keep  a  book  In  whldi  Jw  sliaU  make  an  entry 
of  all  warrants  preeented  to  him  £f»  pay- 
ment which  shall  bare  been  legally  drawn, 
■biting  coirectly  the  dat^  amount  nnmbw. 
In  whose  farw  drawn,  by  whom  presented, 
and  the  date  the  sanw  was  pres^ited,  and 
that  all  warrants  so  presented  shall  be  paid 
ont  of  the  funds  mentl(Hied  In  such  warrants, 
and  in  the  oiOet  In  which  they  shall  be  pre- 
sented for  payment  Is  In  uiy  way  ont  of 
harmony  with  what  we  have  said. 

With  respect  to  the  contention  of  plaintiff 
that  Oiere  was  no  evidence  that  he  was  not 
anthMfsed  by  the  legal  ownor  of  the  war^ 
rant  to  presmt  It  for  payment;  and  In  the 
absence  of  sncb  miOsace  tbe  pimnraiptim 
prerails  that  he  was  authorised  to  xvesent 
It  for  snch  purpose  or  the  txeasnisf  would 
not  have  protested  as  the  law  presumes 
the  treasurer  did  hla  dn^,  we  are  unable  to 
agree,  for  the  following  reasinis:  In  the  first 
place,  the  treasurer  violated  his  duty  In  rec- 
ognising the  warrant  under  the  drcnmstan- 
ces,  and  Indorsli^  upon  it  "Presented  for 
payment,  ami  no  money  in  the  treasury  for 
that  purpose."  In  tiie  second  place,  as  plain- 
tiff was  in  possessUm  of  the  warrant  at  the 
tlm^  and  in  person  presraited  it  ttx  paymoit, 
it  will  be  presumed  that  he  was  Its  owner, 
and  acting  tm  himself,  and  not  for  some 
other  person.  Beside,  he  is  prosecuting  tills 
suit  as  owner,  which  fact  would  seem  to  be 
Incontistent  with  the  Idea  or  ]H«sumptloii 
tiiat  another  persm  was  Uie  owner,  and  he 
was  acting  for  him. 

The  statute  with  re«pect  to  tiie  county 
warrant  under  consideration  is  in  all  of  Its 
material  ^visiws  as  much  a  part  thereof 
as  if  it  were  written  or  printed  upim  the  fiice 
Qt  it,  and  is  as  binding  upon  the  payee  there- 
in and  the  plaintiff,  as  its  bolder,  as  if  th^ 
had  oqtiessly  agreed  to  all  of  its  provisions. 
State  ex  nL  Wolff  v.  Bemlng.  74  Mo.  87; 
Wanscfaaff  v.  Benefit  Socie^,  41  Mo.  App. 
206;  Beed  t.  Painter,  129  Mo.  074,  81  S.  W. 
91A,  And  as  a  ctrndltioo  to  plalntUTs  le- 
cov«y  of  interest  iq>on  such  warrant  and 
tlie  others  In  contest,  it  devolvn  uptm  him 
to  show  that  he  had  complied  with  the  terms 
of  tbe  statute  in  rdgard  thoeto.  This  Is  an 
action  at  law,  as  distinguished  frran  one  in 
equity,  and  Is,  of  course,  govoned  by  the 
law  In  snch  eases. 

Our  ccHKduslon  is  that  the  Judgment  should 
be  reversed,  and  the  cause  remanded,  with 
directions  to  1^  trial  court  to  mter  Jnds- 
mmt  in  favor  of  plaintiff  for  the  amount  of 
the  face  of  the  warrante  tmly. 

OANTT,  VALLIANT,  and  LAMM.  JJ..  con- 
cur. BBACB.  C.  J.,  and  MAB«Tf*T.T.  and 
rOX,  JJ.,  dissent 

MABSHAIiL,  J.  (dissenting).  This  Is  an 
action  to  recover  on  95  cotmty  warrants,  Jury 
Bcrlps,  etc.,  issued  by  the  defendaDt  county. 
The  petition  contelna  95  counts— one  for  each 


of  the  demands  sued  fw.  Demand  and  pro- 
test for  noopayment  are  alUsed  on  Fdurnary 
11,  188S»  and  interest  at  6  per  cent  is  asked 
firom  that  date.  An  assignment  is  also  al- 
leged of  said  demands  to  the  plaintiff.  Tbe 
answer  consents  to  Judgment  for  plaintiff  as 
prayed  npon  all  the  counts  axc^  the  10th. 
12tb,  14th,  16th,  17th,  18th,  19th,  20th.  21st, 
22d.  23d,  24th,  and  42d;  and  as  to  these  the 
defendant  consente  to  judgment  for  tbe  prin- 
c^l  of  the  danands,  but  denies  that  it  is  lia- 
ble for  interest  therera.  During  the  trial 
tbe  inrties  admitted  that  llie  warranto  sued 
upon  in  said  oounte  were  all  prasented  by  tbe 
plaintiff  to  tbe  county  treasurer,  at  tlie  date 
alleged,  for  payment ;  that  at  said  time  said 
warranto  wore  Indorsed  In  blank  by  the  oiig- 
inal  payees,  and  had  be&x  by  tbe  payees  pre- 
viously sold  to  the  plaintlfE,  but  the  name  of 
tbe  plaintiff  as  assignee  was  not  wrlttm  In 
the  blank  assignment,  which  was  in  the  form 
prescribed  by  the  stotnte  and  printed  on  tbe 
back  of  tbe  warrant,  nor  was  the  date  of  the 
saaignment  filled  in  the  space  left  tbet^iDr; 
that  after  tbe  Institution  of  this  suit  the 
wiglnal  payees  wrote  In  ttie  blank  ^nces  ta 
said  printed  asalgnments  tbe  plaintiff's  name^ 
as  Ibe  assignee,  and  the  Utii  of  February, 
1898,  as  the  date  of  the  asslgnmait  It  wss 
also  shown  by  the  evidence  that  sncb  war^ 
rants  were  presented  by  the  plaintiff  to  the 
county  treasurtf  on  tbe  lltb  ot  Fd>raaiT> 
1898,  and  that  the  treasurer  indorsed  on 
each,  "Within  warrant  presented  for  pay- 
ment and  no  money  in  treasury  for  that  pur- 
pose, this  11th  day  of  February,  1888."  The 
circuit  court  entered  Jodgmoit  for  tbe  plain- 
tiff for  the  principal  of  each  of  said  d^ands, 
with  0  per  cent  interest  thereon  from  the 
11th  day  of  February,  1898.  From  tMs  Judg- 
ment the  defendant  appealed. 

Tbe  only  error  assigned  is  tbe  action  at  tbe 
trial  court  in  allowli^  Interest  upon  tha  war- 
rante that  had  been  assigned  to  plaintiff  bj 
blank  Indorsements.  In  suppwt  of  ito  con- 
tention defendant  invcAes  sections  6798,  6799. 
6808,  aer.  St  1899,  which  provide^  respec- 
tively, as  follows: 

"Sec.  6798.  No  county  treasurer  In  tbls 
stete  shall  pay  any  warrant  drawn  on  him 
unless  such  warrant  be  presented  for  pay- 
ment by  the  person  In  whose  favor  it  la 
drawn,  or  by  his  assignee,  eiecutor  or  Admin- 
istrator; and  when  presented  for  payment 
if  tfaoe  be  no  mwey  in  the  tr«uory  tor  that 
purpose,  the  treasurer  shall  so  certi^  on  tb« 
back  of  the  warrant,  and  shall  date  and  sub- 
scribe the  same. 

"Sec.  6799.  All  warrante  drawn  on  tbe 
treasurer  of  any  county  shall  be  aaslsnable, 
and  every  assignment  of  any  audi  warrant 
shall  be  In  the  following  form:  For  value 
received,  I  assign  tbe  within  warrant  to  A. 

B.  this  day  of  19-^   Signed  C 

D.  No  blank  Indorsement  shall  transfer  any 
right  to  a  warrant  nor  shall  it  authorixe  any 
holder  to  fill  op  the  same." 

"Sec  680&  Any  county  treasurer  violntlng 
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anr  provlalona  ot  this  article  aball  be  deemed 
guilty  of  a  misdemeanor,  and  ibaU,  im  oon- 
Tictkm,  be  ponlahed,"  etc. 

The  plalntUf  supplementa  these  refermces 
bj  section  6771,  Rev.  St  1888,  whldi  la  as 
follows:  The  treasurer  shall  "keep  a  weU- 
bouud  book,  In  which  he  shall  make  an  entry 
of  all  warrants  presaited  to  him  for  pay- 
ment •  •  •  stating  correctly  the  date, 
amount,  number,  In  whose  faTor  drawn,  by 
whom  presented,  and  the  date  the  same  was 
presented,  and  all  wairants  so  presented 
shall  be  paid  out  of  the  funds  mentioned  in 
each  warrants,  and  In  the  order  In  which 
they  shall  be  presented  for  paymmt" 

It  Is  conceded  by  tbe  parties  that  the  rule 
has  been.  In  this  state,  since  1881,  that  coun- 
ty warrants  bear  Interest  from  the  date  of 
their  presentment  for  payment,  and  refusal 
to  pay  because  of  no  money  applicable  there- 
to.  Bobbins  T.  Co.  Gourt,  8  Mo.  67;  Skin- 
ny V.  Platte  Ca,  22  Mo.  488;  State  ex  reL  v. 
Trustees,  01  Ma  ltf& 

The  defendant  contends  that  as  a  blank  In- 
dorsement does  not  transfer  any  rli^t  to  a 
warrant  under  the  statute,  and  as  the  In* 
dorsemmt  of  ttese  mrrants  was  In  blank 
when  they  were  presented  tor  payment,  and 
as  they  wwe  presented  by  the  plaintiff,  and 
not  1^  the  original  payees,  therefore  there 
was  no  such  presentment  as  would  have  au- 
thorised the  treasurer  to  pay  them,  and 
hence,  the  transfw  and  presentetlon  being 
void,  bo  Interest  can  be  recovered  on  such 
warrants.  Counsel  for  defoidant  admit  that 
warranto  need  not  be  presented  for  payment 
by  the  wlglnal  payee  in  pason,  but  may  be 
presented  by  a  clerk,  agent;  or  attorn^  of 
the  payee;  and  this  Is  also  clearly  omtem- 
plated  by  section  8771,  Ber.  St  1888,  which 
requires  the  treasurer  to  note  "by  whom  pre- 
sented." In  other  words,  defendant  claims 
that  tike  presmtatlon  <tf  these  warranto  to 
the  treasurer  by  the  plaintiff  did  not  inure 
to  his  benefit,  and  could  not  start  the  running 
of  intwest  in  Aiher  his  favor  or  that  of  the 
original  payee  -  -not  in  his  favor  because,  the 
Indorsement  being  in  blank.  It  cimf erred  no 
rlgbt  in  blm  to  the  warrant,  or  to  draund 
payment  th««c^  in  Us  own  favor,  und  not  in 
favor  of  tSie  original  payee,  because  no  pros* 
entetlon  In  his  favor  by  the  plaintiff  was 
made  or  authorised  to  be  made.  Whatever 
the  purpose  of  the  lawmakers  may  have  been 
in  wiacttog  the  proviidons  of  the  law  quoted, 
it  is  clear  that  they  did  not  have  In  mind  any 
regulatlfHi  as  to  interest  upon  such  warranta. 
Such  warranto  are  evidences  of  oounty  in- 
debtedness, and  bear  Interest  at  the  rate  of  0 
per  cent  from  demand  of  payment,  under  the 
gmeral  stetuto  (section  870S,  Rev.  St  1888). 
Coder  this  stotate  a  demand  may  be  made 
by  the  own^  of  the  debt  whether  he  be  the 
original  creditor,  or  Jiia  aasignee  ot  legal  rep- 
roseototlve,  or  the  agent  of  any  of  them  as 
sudi  ownsr.  And  there  is  no  dUEttoice  as  to 
county  warrants.  There  was  ccmcededly  a 
^1fiuii"il  mads  upon  the  treasurer  for  the 


payment  of  these  warranto  on  Oie  11th  of 
February,  1888.  That  demand  was  made  by 
the  plaintiff.  The  blank  Indivsement  was  In- 
snffldrat  to  vest  a  legal  title  to  the  warranto 
to  the  plalbtiff.  Therefore  the  legal  title 
was  then  to  the  original  payees.  But  al- 
though the  legal  title  was  In  the  wiginal 
payees,  It  was  a  mere  naked  legal  title,  for 
the  platotlff  had  paid  his  money  to  the  orig- 
inal payees  tm  the  warrants,  and  therefore 
was  the  owner  thereof.  In  equity,  and  could 
have  malntolned  a  suit  to  equity  to  compel 
the  original  payees  to  transfer  the  legal  title 
to  him.  Craig  v.  Mascm,  64  Mo.  App.,  loc 
dt  847.  In  making  the  donand,  therefore, 
the  platotlfl  was  not  a  mere  volunteer  or  to- 
termeddler. 

It  has  already  beoi  pototed  out  that  the 
stotutes  relating  to  county  warranto  make 
no  provision  whatever  for  the  payment  of 
toterest  thereon,  but  that  thto  court  has  held 
that  they  do  bear  toterest,  and  that  the  gen- 
eral stotnto  to  reference  to  toterest  Is  as 
applicable  to  such  wsrrante,  or  the  debts 
they  evidence,  as  to  any  other  character  of 
debts.  The  Legislature  evidently  totended 
that  such  ahonld  be  the  case,  and  the  failure 
to  provide  specially  for  toterest  was  not  a 
mere  casus  omissus.  For  evor  since  1866 
there  has  been  a  provision  upon  the  stototes 
of  this  state  to  i^rmce  to  dty  warranto 
similar  to  the  provisions  hereto  aet  out  as  to 
county  warrants,  and  the  protesttog  of  Ihe 
same  when  there  was  no  money  to  pay 
them,  eaxegt  that  it  was  fortho'  provided 
that  such  warranto  so  ivotested  should  draw 
legal  Interest  until  funds  for  the  payment 
thereof  should  be  set  apart  therefor.  Bev. 
St  1866,  e,  ^  %n;  Wagner's  St  1872,  p. 
1880,  i  U;  Bev.  St  1878.  p.  1002,  |  6070; 
Bev.  St  1888,  p.  614,  I  1829;  Bev.  St  1889. 
p.  1441, 1  6166.  It  is  obvious,  therefore,  that 
the  Legislature  tot»ded  that  the  g^ieral 
stotnto  to  reference  to  toterest  Should  gov- 
ern such  cases.  The  stotute,  to  referring  to 
toterest  (section  S706,  Bev.  St  1899),  provides 
that  to  the  absence  ot  an  agreement  between 
the  partieB,  toterest  shall  begto  to  run  after 
the  debt  becomes  due  and  demand  shall  have 
been  made.  But  the  stotute  contains  no  pro- 
vision or  r^ulatlm  as  to  the  demand.  Hieaae 
the  general  rales  of  the  common  law  as  to 
dnnsnd  ^ly.  for  the  common  law  Is  the 
law  to  tfala  stote,  exaept  so  far  as  it  has 
been  modified  stotute,  Sectlra  4161,  Bev. 
St  1889.  The  goieral  rale  of  the  comnHm 
law  is  that  a  demand  must  be  made  by  the 
party  to  be  ben^ted  thmby,  or  by  his  duly 
auttiorised  agent  8  Am.  ft  Eng.  Bnc  Law 
(2d  Bd.)  p.  218;  16  Am.  &  Eng.  Bnc.  Idw  (2d 
Bd.)  p.  1022.  To  this  general  rale  there  are 
wdl-iecognlsed  ezc^tlrais.  For  instance^  if 
the  demand  is  made  by  a  third  prason,  the 
debtor  has  a  right  to  reqnhre  reasonable  evi- 
doice  of  the  autbority  to  make  it,  and,  if  he 
fails  to  do  so  at  the  time  the  demand  to 
made,  he  cannot  be  beard  afterwards  to  de- 
fend on  the  ground  that  such  person  had  no 
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jrattuHily  to  mate  the  demand.  Id.  p.  218. 
Or  U  tiia  rtfnflftl  to  pay  is  based  upofl  some 
other  snnmd  than  the  right  of  the  penHHi 
makfng  the  demand  to  do  bo.  he  cannot  be 
heard  afterwards  to  defend  upon  such  want 
of  avtbtnltr.  Spoice  t.  Mitchell*  9  Ala.  744; 
Connab  t.  Hale,  28  Wend.  46B;  West  t.  Top- 
per, 1  Bailey  (S.  C)  198;  Ballroad  t.  Jewett. 
16  Ind.  274;  Bobertson  t.  Crane,  27  Miss. 
362,  61  Am.  Dec.  620;  .Thompson  t.  Rose, 
16  Conn.  71,  41  Am.  Dee.  121;  Baxtw  t.  Mc- 
Kinlay,  16  OaL  76;  Payne  t.  Smltb,  12  N.  H. 
84;  Orafton  t.  ToUanabee,  16  N.  H.  4S0.  41 
Am.  Dee.  786.  (to  If  the  debtor  acknowl- 
edges In  writing  that  a  demand  has  been 
made  qpon  him*  he  cannot  afterwards  object 
that  the  person  w^wny  the  demand  had  no 
authority  to  do  so.  Lerlatones  Marlgny, 
18  La.  Ann.  SOS;  Barnard  t.  Bartholomew, 
22  Pl<^  (Mass.)  291.  The  main  object  of  a 
demand  is  to  give  the  debtor  an  opportunity 
to  pay  the  debt,  and  thereby  save  the  costs  of 
a  suit  ttiat  might  be  brought  against  him,  or 
to  sare  the  payment  of  intMMt  The  debtor 
can  refuse  to  pay  to  one  who  Is  not  the  otlg- 
inal  creditor,  or  who  is  not  authorised  by  the 
creditor  to  mafco  demand  therefOr,  hot  he 
most  put  his  refosal  npoa  that  gronnd,  be- 
cause If  he  does  Um  defective  demand  could 
tbm  be  ronedted  at  once,  or  the  authority 
be  shown  to  act  for  the  creditor.  These  prin- 
ciples of  law  apply  as  well  to  county  war- 
rants as  to  debts  due  by  one  citizen  to  an- 
other, for  the  L^lslature  have  not  seen  fit 
to  make  any  other  role,  but  have  left  the 
matter  subject  to  tbe  general  law;  and  It  is 
plain  -ttiat  ttiey  so  intended,  for  they 
pressly  changed  the  law  as  to  the  blank  as- 
signment  of  such  warrants,  and  did  not 
diange  It  In  any  other  respect,  and  hence, 
upon  Oie  principle  of,  "Bxpreaslo  unlus  est 
exduslo  alterlus,"  It  follows  tliat  they  did 
not  intend  to  change  the  law  in  any  other 
respect,  and  tiierefore  fiie  courts  have  no 
powo:  to  do  so  by  construcUou. 

But  aside  from  this,  the  demand  in  tlils 
case  was  good  at  common  law.  It  was  good 
as  to  the  plaintiff,  because  he  was  the  equita- 
ble owner  of  the  warrants,  and  therefore  had 
a  right  to  make  the  demand.  When  he  paid 
his  money  to  the  payees  for  the  warrants, 
he  had  a  right  to  use  their  names  both  for 
the  purpose  of  making  a  demand,  and  of 
bringing  suit  to  recover  the  debt  At  c<nn- 
mon  law  a  suit  upon  an  assigned  chose  In  ac- 
tion ran  In  the  name  of  tiie  assignor  to  the 
use  of  the  assignee.  In  oth«  words,  as 
choses  In  action  were  not  asslgnaMe  at  com- 
mon law,  only  the  person  who  had  the  legal 
right  was  originally  entitled  to  sue,  and  the 
person  who  had  only  an  equitable  right 
could  not  do  so.  Sue.  PI.  &  Pr.  col.  16,  p. 
4S4.  This  rule  did  not  obtain  in  equity, 
however.  Therefwe  "at  an  early  day  courts 
of  law  began  to  recognize  the  equitable 
rights  of  assignees  and  others,  and,  to  obviate 
the  injustice  to  them  resulting  from  a  rule 
that  only  Vie  p«8on  having  the  legal  title 


can  sue,  the  practice  obtained  of  allowing  the 
X»W8oa  equitably  entitled  to  sue  In  Uw  name 
at  the  penum  le^^lly  entitled.  In  sudi  cases 
lite  person  in  whose  name  the  suit  Is  brought 
Is  called  the  record,  nominal,  or  l^i  plain* 
tUf,  and  the  person  for  whose  benefit  the 
action  is  i^cosecuted  is  called  the  equitable, 
beneflirial,  or  use  plaintUf.**  IB  Bnc.  PL  ft 
Pr.  p.  487.  And  this  rule  obtains  In  Ma 
states.  Skinner  Somes,  14  Mass.  107; 
Taylor  t.  Reese,  44  Miss.  98;  Page  v.  Thomp- 
son, 43  N.  H.  373;  Oaldwell  t.  Hartopee, 
70  Pa.  74.  At  common  Jaw  the  court  dealt 
only  with  tbe  record  plaintiff,  who  was  lia- 
ble for  coats,  and  who  alone  could  appeal, 
and  If  he  died  ae  suit  abated;  and  the  deatn 
of  the  use  plaintiff  bad  no  effect  upm  tlie 
action,  nor  was  his  Interest  deemed  necessary 
to  be  shown,  it  being  held  suffidoit  to  show 
a  right  to  recover  In  tiw  recnd  plalntijL 
16  Bna  Fl.  ft  Pr.  pp.  488.  489.  But  tbe 
modem  doctrine  Is  that  the  use  plaintiff  «»• 
trols  the  litigation,  and  the  record  i^ntlfl 
cannot  Interfere  m  dismiss  the  sitft  or  re- 
lease the  cause  of  actira  ve  recrive  aattsfac- 
Uon  ot  tbe  Judgmoit  Id.  pp.  481,  4S3I2. 
'*Whenew  It  Is  necessary  to  the  assnrtlMi  of 
the  rights  of  the  real  party  in  Interest;  he 
may  bring  suit  for  his  own  benefit  in  the 
name  of  the  person  having  tbe  l^al  title 
and  right  to  sue.  And  he  may  do  this  eren 
without  the  latter's  anthori^  or  against  his 
consmt,  upon  Ind^nlfylng  him  against 
costs.  It  Is  well  established  that  ab  as- 
signee may  sue  in  the  name  of  the  asslgnw; 
It  being  heM  that  the  assignor,  by  the  t»ct 
of  the  assignment,  authorizes  tbe  assignee 
to  use  his  name  tn  any  legal  proceedings 
that  may  become  necessary  to  give  full  effect 
to  the  assignment"  15  Enc.  PI.  &  Pr.  p. 
^3  et  seq.,  and  cases  dted.  These  piin- 
dples  have  also  received  the  approval  of 
this  court  Ghauvln  v.  La  barge,  1  Ma  567; 
Thomas  r.  Cox,  6  Klo.  506;  Wooden  v.  But- 
ler, 10  Mo.  716;  Alexander  v.  Schrelbo-,  13 
Mo.  271. 

The  inevitable  and  logical  consequence 
flowing  from  these  rules  Is  that  the  asstgnee 
of  an  unassignable  chose  In  actl<m,  w  of  an 
imperfectly  executed  assignment  of  a  chose 
In  action,  has  a  right  to  use  the  asslgniH's 
name  in  any  steps  that  may  be  necessary  to 
give  full  effect  to  the  assignment  One  of 
such  steps  Is  to  demand  and  receive  payment 
In  the  name  of  the  assignor.  Another  step 
Is  to  make  a  demand  so  as  to  start  tlio  nuH 
nlng  of  tiie  Interest 

The  abstract  of  the  record  In  this  case 
shows  that  it  was  admitted  in  opea  eomt 
during  the  progress  of  the  trial  that  the 
warrants  w^e  presented  for  payment  by 
the  plaintiff,  and  further  shows  tiiat  they 
were  indorsed  by  the  county  treasurer. 
"Within  warrant  presented  for  payment  and 
no  money  In  treasury  for  that  purpose^"  It 
does  not  appear  whether  the  plaintiff  de- 
manded payment  In  his  own  name  and  rii^t 
or  in  the  name  of  the  original  pajMb  But 
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no  ohjeetlfm  wu  mad*  at  tbe  time  to  tin 
antluMlty  ot  the  plaintiff  to  make  demand. 
On  tbe  contrary,  it  ^ipeara  afBrmatiTely  tliat 
the  demand  was  admitted,  and  that  pay- 
ment was  refused  solely  <m  tbe  ground  that 
there  was  no  money  in  tbe  treasury  to  pay 
them.  'Hiere  can  be  no  doubt  tbat;  if  the 
defendant  was  a  private  dtiien,  be  could 
not  be  bsard  now  to  say  Uuit  no  sufficient 
or  legal  demand  bad  been  made.  And  as 
bereinb^ore  shown,  tbe  Leglalatore  bas  left 
counties  to  be  governed  by  all  the  rules  of 
law  that  apply  to  private  persons,  except 
as  to  blank  asdgnments  of  warrants.  The 
provision  of  tbe  statute  in  tbls  respect  places 
blank  assignments  of  warrants  in  exactly 
tbe  same  position  that  cboses  in  action  w^ 
at  common  law;  that  la,  profaildta  su^  as- 
signments. It  bas  been  above  pointed  out 
that  even  according  to  the  original,  strict 
common  law,  an  assignee  of  a  diose  in  ac- 
tion had  a  right  to  use  tbe  name  of  the  as- 
signor for  all  tbe  purposes  tiiat  were  neces- 
sary to  fully  carry  tbe  assignmokt  Into  effect. 
Tbls  bdng  true,  a  county  warrant  tiiat  bas 
been  assigned  In  blank  stands  upon  the  same 
footing,  and  is  governed  tbe  same  roles. 
The  result  is  that  tbe  defandant  here  cannot 
be  heard  to  now  say  tbat  no  sufficient  or 
legal  demand  was  made  upon  It,  and  that  the 
interest  began  to  run  from  tbe  date  tiie  war- 
ranto were  i»otested  for  nonpayment 

For  these  reasons,  I  tUnk  the  Judgment  of 
the  circuit  court  shoiud  be  affirmed,  and 
therefore  dissent  from  the  <q^lnion  of  tbe 
majority  in  this  caM. 

BRAGB.  C.  J.,  and  FOX,  3^  eoncor  In  wbat 
is  here  said. 


FINK  V.  BABTON  OOUNTT. 
OSnpreme  Court  of  MlHonri.   Jane  28,  1900.) 

In  Banc.  Appeal  from  Circuit  Court,  Bar- 
ton County;  H.  C.  Timmonds,  Judge. 

Action  by  O.  H.  Fink  against  Barton  coun- 
ty. From  a  judgment  in  favOT  ot  plaintiff 
dtf  aidant  appeals.  Beversed. 

Thosi  W.  Martin  and  B.  L.  Moore,  for  ap- 
pellant. Tbnnnan,  Wray  ft  Timmonds,  for 
TCspondant 

BUBOBS8,  J.  Tbls  la  a  companim  suit 
to  tbat  of  Isenbovr  v.  Barton  Counly  (Just 
decided)  88  S.  W.  TOO,  on  acr^  issued  1^  de- 
fendant comity.  Tlw  petition  to  this  case 
ccntalns  Oft  counti,  one  upon  each  of  the 
warranto  or  scrips.  The  answer  consents  to 
Judgment  for  the  principal  and  totereat  xtp- 
on  all  counts,  exMpt  lat  Stii,  8Ui,  Uth,  Ifith, 
16ttw  ITtb,  XStb,  23d,  and  43d.  and  consents 
to  Judgment  for  tbe  amount  o<  the  principal 
of  warranto  named  to  said  counte  but  denies 
UablUty  for  the  Interest  thereon. 

Tliere  Is  no  substantial  difference  between 
tbls  case  and  the  case  above  referred  to,  and 
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fur llie reasons  thantostatedOw  Judgment  Is 
revosed  and  the  cause,  remanded,  with  direc- 
tions to  the  court  below  to  enter  Judgment  in 
favor  .of  the  plaintiff  for  the  amount  <mly 
of  the  principal  of  tiie  warranto  and  scrips 
mentioned  in  said  contested  counts. 

6AKTT,  VAIiLIANT,  and  LAMM,  JJ., 
concur.  BRACE,  a  J.,  and  MARSHALL 
and  FOX,  JJ,.  dissent. 

MARSHALL,  J.  (dlssenttag).  This  fs  a 
suit  to  recover  oa  08  warrants,  Jury  scrips, 
etc.  Iwued  by  defendant  Tbe  petition  con- 
tains S3  counts— we  on  each  ot  said  war- 
rants, scrips,  etc.  The  snswer  consento  to 
judgment  for  the  principal  and  toterest  on 
all  the  counto  except  the  1st,  0th,  8tb,  14tb. 
ICth.  16th,  17th,  IStb.  23d,  and  43d,  and  con- 
sento to  Judgment  tor  the  principal  of  the 
demands  in  said  counts,  but  denies  llatdllty 
for  Interest  thereon.  There  is  no  substan- 
tial difference  between  tbia  caae  and  the 
case  of  leenhour  v.  Barton  County  (Na  llr 
CIS,  Just  decided)  88  B.  W.  709. 

For  these  reasons,  I  think  the  judgment  of 
the  drcolt  court  should  be  affirmed,  and 
therefore  dissent  from  tbe  opinlm  of  tbe  ma- 
jority to  this  caae. 

BRACE,  O.  J.,  and  FOX,  J«  concur  to 
what  la  here  said. 


WADDULL  r.  MBTBOFOLrFAM  ST.  BY. 

00. 

(Kansas  City  Court  of  Appeala  Missouri. 
Jmie  as,  1900.) 

1.  Stber  Railsoads— iNJuanes  to  Pioas- 

TBIANS— CONTBIBUTOBT  NsaLiaSNCE. 

A  woman  of  good  ^esl^iit  snd  hearing,  who 
walked  across  a  street  car  track,  in  broad  day- 
light oblirfooa  to  her  aarroandinn,  and  who 
was  atmck  bj  a  car  which  she  would  have  seen 
approadilng,  had  she  been  on  the  lookout,  was 
guilty  at  contributory  negligence. 

[Bd.  Note^For  cases  to  point,  see  voL  44. 
Cent  Dig.  Stteet  Baiboads,  H  207,  208.] 

2.  Sau  —  DiscovxBBD  PiBiL— QuBsnoHB  or 

Fact. 

In  an  action  against  a  street  railroad  for 
Injuries  to  a  pedestrian,  the  motorman  tMti- 
fled  that  he  had  shut  oft  the  power,  and  was 
standing  with  his  hand  on  the  bralce  wheel ; 
that  he  noticed  plaintiff,  aniolndfiil  of  the  pres- 
ence of  the  CRT,  when  she  was  12  or  10  feet  from 
the  track,  and  the  car  waa  20  feet  from  the 
place  of  collision;  that  he  shouted  to  pialntiff, 
and  started  to  apply  the  brakes  with  ill  possi- 
ble speed,  whereupon  plaintiff  tried  to  ran  across 
ahead  of  the  car.  An  expert  witness  testified 
that,  under  the  conditions  described,  the  car 
could  have  been  stopped  to  15  feet  Seid,  that 
an  issue  of  fact  was  raised,  as  to  whetlier  the 
motorman  oould  have  stopped  the  car,  by  the 
exerdae  of  a  reaaonable  eflbrt,  after  be  ob- 
served platotifTs  perU. 
8.  Sahb— PaoxncATB  Causs. 

The  negligence  of  a  pedestrian  who  starte 
to  cross  a  street  ear  track,  heedless  of  the  ap- 
proach of  a  car.  Is  superseded,  as  a  proximate 
cause  of  the  injury  which  she  soBtaios  in  be- 
ing struck  by  the  car.  by  the  negligence  of  the 
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motorman.  whare  tiie  latter,  knowing  of  th« 
former's  peril  in  time  to  prevent  the  injnry, 
negligently  fails  to  do  bo. 

[Ed.  Note. — For  cases  in  point,  bm  toI.  44, 
Gent.  Dig.  Street  JEUilroads,  \t  219,  220.] 

4.  SaIOE  —  BtIDSHCK  —  INFZAMIUTOBT  STATS- 
UKMT8. 

In  an  action  against  a  railroad  for  Injuries 
to  a  i>edeetrian,  testimony  that  It  was  a  good 
thing  that  the  motorman  did  not  get  out  of  the 
car  after  it  stopped,  as  he  would  bare  been 
mobbed,  was  extraneoua  to  the  iaanea.  and  high- 
ly prejudicial  to  defendant; 

0.  TbIAI.  —  OBJBOnONB    TO    BVIDBNOB  —  III  • 

PBOPEB  Answebs— Time  of  TAJCtna. 

Where  a  question  la  proper,  but  the  answer 
is  improper  and  preJodicuU,  an  objection  Imme- 
diately following  the  answar  ts  timely, 
ft.  Saus— Fobu  or  OBJEcnoit. 

While  the  proper  course  to  follow  where 
an  improper  answer  Is  made  to  a  proper  ques- 
tion is  to  move  to  strike  the  Improper  state- 
ments of  the  answer,  yet  an  objection  to  the  an- 
swer on  the  ground  that  It  is  the  opinion  of 
the  witness  and  irrelevant,  etc.,  may  be  regard- 
ed as  a  motion  to  strike,  and  may  be  deemed 
to  have  falfiUed  tbe  office  of  such  a  motion. 
7.  Dahaou  —  Fkbsonai.  iKJUBiift— FimrBi 

FaIK  and  SUTFEBIIta. 

An  allowance  of  damages  for  future  pain 
and  suffering  likely  to  result  from  personal  ia- 
juries  ahoula  be  confined  to  such  damagea  as 
are  reasonably  certain  to  result  from  tbe  in- 
juries, and  should  not  extend  to  specnlatlve, 
contingent,  or  probable  results  of  the  Injuries. 

[Efd.  Note. — For  cases  in  point,  see  vol.  16, 
Gent  Dig.  Damages,  fi  236.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; A.  F.  Bvans.  Judge; 

Action  by  Louisa  Waddell  against  tbe  Met- 
ropolitan Street  Railway  Company.  From  a 
jodgmeat  £or  plaintiff,  defoidant  aK>e8ls. 
ReversedL 

Jobn  H.  Lucas*  for  aiv^lant  Blid  ft  Pope 
and  T.  J.  Madden*  for  ieip<Hident 

JOHNSON.  J.  Action  for  damages  result* 
ing  from  injuries  alleged  to  have  be^  cansed 
by  defttidanf  8  Diligence.  Tbe  answer  con- 
tained a  g^iml  denial  and  a  plea  ot  contrib- 
utory negllgttice.  FlaihtifC  recorwed  Judg- 
ment in  the  sum  of  |%000. 

It  is  first  Insisted  by  defendant  fbat  its  re- 
Quest  tor  a  peranptory  instmction  should 
have  been  sustained.  Tbe  facts  are  as  fol- 
lows: Plaintiff,  serenty-flve  years  of  age,  in 
attempting  to  walk  across  Fourteenth  street, 
in  Kansas  City,  near  tbe  intersection  of  that 
street  with  Pain  avenu^  was  strw^  by  a 
west-bound  car  on  the  Observation  Park  line 
of  defendant's  street  railway  system,  and  In- 
jured. The  line  ran  east  and  west  on  Four- 
teenth street,  and  consisted  ot  two  tracks; 
the  north  track  being  used  for  west-bound 
cars,  and  tbe  other  for  those  going  in  the  op- 
posite direction.  Plaintiff,  coming  from  tbe 
south,  on  the  west  side  of  Penn  avenue,  stop- 
ped when  she  reached  the  curb  on  the  south 
line  of  Fourteenth  street  for  an  eut-bound 
car  to  pass,  after  which  she  proceeded  to  walk 
across  at  an  ordinary  gait  She  left  the  side- 
walk on  tbe  south  side  of  Fourteenth  a  few 
feet  west  of  a  prolongation  of  the  property 
line  on  the  west  side  of  Penn,  and  walked  in 


a  northwesterly  direction.   In  cnwaiiig.  she 

did  not  look  to  right  or  left,  and  was  unaware 
of  the  appmcb  ot  tin  west-bound  car.  She 
wore  a  sunhonnet,  wbldt  confined  ber  Tiskn 
to  the  line  of  ha  traveL  Tbe  testimony  In- 
troduced by  her  shows  that  she  was  struck 
whoi  about  two  teet  north  ot  ttie  Kmtb  nil 
of  the  north  trai^;  that  the  motorman  IB 
charge  ot  tbe  car  was  looking  ttnrards  tbe 
north,  and  did  not  see  ber ;  and  that  be  fail- 
ed to  ring  tbe  b^l  or  give  any  other  warning. 
Tbe  time  ot  the  occurrence  was  In  broad  day- 
light There  was  no  obstruction  to  prevent 
plalntifl  from  seeing  tbe  car,  it  she  had  look- 
ed, nor  tbe  motorman  from  obsrarvlag  plala- 
tut  it  be  had  been  attending  to  his  bnslnm. 
Tbe  car  was  sotaig  el^t  m  nine  miles 
hour,  up  grade*  and  carried  a  heavy  load  of 
passengers. 

That  plaintifl  was  goUIr  ot  contrlbutoy 
negUgenoe  In  thus  ctnning  into  colllaian  with 
a  moving  car  cannot  be  gainsaid.  She  had 
no  right  to  be  "oblivious  to  h«  snrronndlngB" 
while  crossing  railroad  tracks*  but  sboold 
have  been  on  tbe  lotAont  for  approaching 
cars.  Her  eyesight  and  hearing  were  not  de- 
fective. All  she  had  to  do  was  to  use  ber 
senses,  and  tbe  accident  would  have  been 
avoided.  Her  n^llgaM»  concurred  wltb  that 
ot  the  motorman  in  tailing  to  give  warning, 
from  whidt  it  follows  that  defoidant  cannot 
be  held  liable  without  It  appears  that  the 
motorman  could  have  Btoi^)ed  the  car  In  time 
to  have  prevented  injuring  plaintifE  after  be 
became  aware,  or  by  the  exercise  ot  tmmmr 
able  care  could  have  known,  of  ber  Ignorance 
of  the  danger  which  confronted  her,  and  of 
her  purpose  to  oiter  into  It. 

The  motorman.  Introduced  as  a  witness  by 
d^endant,  testified  that  wlien  he  entered 
Penn  avenue  he  shut  <^  the  power  (the  csr 
was  propelled  by  electricity)       the  pnrpoee 
ot  Blacking  spMd  in  making  tbe  croaslng: 
that  he  was  standing  with  his  band  on  tbe 
brake  wheel,  was  looking  ahead,  and  wis 
ringing  the  bell;  that  he  first  noticed  plain- 
tiff intent  upon  going  ahead,  unmindful  of  I 
the  presence  of  the  car,  when  she  was  12  or 
15  feet  from  the  north  tratft,  and  the  car  HZ' 
feet  from  the  place  of  collision;  that  be  '^I-  I 
lered"  at  plaintiff,  and  started  to  apply  the 
brakes  with  all  possible  speed,  wbwenpon 
plaintiff,  Instead  of  stopping,  started  to  run 
across  ahead  of  the  car.   An  exp»t  witness 
offered  by  plaintiff  said  that  nndar  the  con- 
ditions described  the  car  could  have  been 
stopped  In  16  feet  If  this  evidence  la  to  be  i 
OHiBldered,  an  issue  of  fact  was  proacnted  | 
under  the  admission  of  the  motorman  that  he  | 
knew  of  plaintiff's  ^eril  when  his  car  was  S  I 
teet  from  the  place  of  contact,  and  tbe  testi- 
mony  of  other  witnesses  tiiat  he  made  no  at- 
tempt to  stop,  and  that  plaintiff,  op  to  the 
time  the  car  stmdc  h^,  had  no  knowledge  of 
its  presence.  We  do  not  feel  Jnstlfled  in  pro-  i 
nounclng  plaintiff's  expert  evidence  nnwortfay  j 
of  belief,  as  being  in  opposition  to  tbe  law 
ot  physics.   Undw  tbm  conditions  described. 
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it  does  not  appear  to  be  an  Tmreasonable  con- 
clusion to  aay  that  the  car  could  have  been 
stopped,  bad  a  reasonable  effort  been  made, 
In  tbe  distance  the  motorman  says  Interven- 
ed between  the  car  and  the  place  of  collision 
when  he  first  observed  the  danger  which 
threatened  plaintiff.  The  issue  was  one  of 
fact  for  the  Jnry  unless  it  can  be  said  that 
the  n^llgence  of  plaintiff  concurred  with  that 
of  defendant  in  producing  the  injury.  In  the 
recent  case  of  Ross  v.  Metropolitan  Street 
Railway  Company  (decided  at  this  term)  88 
S.  W.  144,  analogous  In  essential  features  to 
the  one  before  us,  ve  held  that  when  a 
person  la  not  wantonly  entering  Into  certain 
danger,  but  is  negligently  Ignorant  of  Its 
presence,  his  n^Ilgence  Is  superseded,  as  a 
proximate  cause,  by  that  of  the  driver  of  the 
vehicle,  who,  knowing  or  being  in  position  to 
know  of  his  peril  In  time  to  prevoit  injury, 
negligently  runs  into  him.  This  rule  has  the 
snpport  of  the  weight  of  authority,  and  is 
prompted  by  dictates  of  reason  and  humanity. 
Heinzle  t.  Ry.,  182  Mo.  628,  81  S.  W.  848; 
Bunyan  t.  Ry.,  127  Mo.  12.  20  S.  W.  842;  Hol- 
den  T.  By.,  177  Mo.  466,  76  S.  W.  973 ;  Sepe- 
towski  V.  Transit  Co.,  102  Mo.  App.  110,  76  S. 
W.  693;  Jett  v.  Ry.  Co.,  178  Mo.  664,  77  8. 
W.  738;  Meeker  v.  Ry.,  178  Mo.  173,  77  S. 
W.  68;  Ooon^  v.  Ry.,  80  Mo.  App.  226; 
Morgan  v.  Ry.,  159  Mo.  275,  60  S.  W,  195. 

The  pN^ptoi7  Instrnctfon  was  properly' 
refused.  * 

The  following  is  from  the  direct  examina- 
tion of  one  of  plaintiff's  witnesses:  "Q.  Now, 
after  the  car  stopped,  did  the  motorman  get 
out?  A.  Well,  no.  It  was  a  good  thing  he 
didn't,  too.  Q.  How  Is  that?  A.  He  didn't 
stay  ttiere  any  longer  than  he  had  to.  They 
would  have  mobbed  bim.  Counsel  for  De- 
f^dant:  X  object  to  that  as  stating  the  opin- 
ion of  the  witness;  as  Irrelevant,  Incompe- 
tent, and  Immaterial."  The  objection  was 
overruled.  The  claim  of  defendant  that  the 
matter  Injected  by  the  witness  into  his  an- 
swer was  extraneous  to  the  Issues  and  highly 
prejudicial  must  be  sustained.  It  Is  evident 
tbe  witness  purposed  to  convey  to  the  Jury 
the  impression  that,  in  the  opinion  of  those 
who  saw  the  accident,  the  conduct  of  tbe  mo- 
torman was  so  inhuman  and  reckless  that  it 
excited  Intense  and  general  anger  against 
him.  The  opinion  of  the  witness  relative  to 
the  thoughts  and  feelings  of  others  was  bar^ 
ren  of  probative  value,  and  was  gratuitously 
and  offensively  thrust  into  the  case.  The 
offense  was  deliberate,  its  purpose  inflamma- 
tory, and  the  effect  Intended  malevolent  to 
defendant  The  objection  should  have  been 
sustained,  and  the  statement  excluded  from 
the  consideration  of  the  Jury.  But  plaintiff 
says  that  defendant's  objection  was  neither 
timely  nor  In  proper  form,  and  that  the  right 
to  complain  of  the  Impropriety  must  there- 
fore be  deemed  to  have  been  waived.  As  a 
rule,  the  right  to  object  to  an  Improper  ques- 
tion most  be  exercised  before  the  answer  is 
madc^  as  it  savors  of  "sharp  practice"  for  a 


party  to  speculate  upon  the  chance  of  an 
answer  favorable  to  blm,  and  then  object 
when  it  is  against  him.  Foster  v.  Ry.  Co., 
115  Mo.  183,  21  S.  W.  916.  But  here  the 
Question  was  unobjectionable,  for  It  will  read- 
ily be  seen  that  the  fact  inquired  about  had 
some  bearing  upon  the  case.  The  vice  in  tbe 
answer  lay  in  tbe  unresponsive  matter  volun- 
teered. The  objection  immediately  following 
the  answer  was  offered  at  the  first  opportu- 
nity, and  therefore  was  in  time.  State  v. 
roley,  144  Mo.  619,  46  S.  W.  733.  As  to  the 
form  of  objection,  plaintiff  Is  right  in  saying 
that  tbe  usual  practice  in  calling  the  atten- 
tion of  tbe  court  to  nnresponsive  and  Improp- 
er statements  contained  in  tbe  answer  of  the 
.witness  is  by  motion  to  strike  out  such  mat- 
ter. An  objection  goes  to  the  question  asked, 
and  frequently  does  not  direct  notice  to  the 
answer.  Barr  v.  Kansas  City,  121  Mo.  29,  25 
S.  W.  662 :  State  v.  Eisenhour,  182  Mo.  145, 
83  S.  W.  785 ;  Hollenbeck  v.  Ry.  Co.,  141  Mo. 
97,  88  S.  W.  723.  41  S.  W.  887 ;  State  v.  Rapp, 
142  Mo.  449,  44  S.  W.  270.  1  Thompson  on 
Trials,  H  716,  716.  Improper  statements  of 
witnesses  must  be  pointed  out  and  objected 
to,  else  the  right  to  complain  Is  waived.  The 
fundamental  principle  controlling  the  subject 
is  that  the  trial  court  must  be  given  a  fair 
opportunity  to  correct  errors  as  they  arise. 
Parties  will  not  be  permitted  to  take  advan- 
tage in  the  appellate  court  of  errors  concealed 
from  the  trial  judge,  or  to  which  his  atten- 
tion has  not  been  specifically  directed.  Btit 
where  It  appears  tliat  objectionable  state- 
ments in  the  answer  of  the  witness  have  been 
made  a  subject  of  timely  and  specific  com- 
plaint, the  function  of  a  motion  to  strike  ont 
is  accomplished,  and  Its  purpose  subserved. 
Such  motion  Is  but  a  form  of  objection,  and 
is  not  devoid  of  legal  equivalents.  The  objec- 
tion under  consideration  was  In  substonce  a 
motion  to  strike  out,  and  will  be  so  regarded. 
Tbe  error  was  harmful,  and  requires  that  a 
new  trial  be  ordered. 

In  plalntUTs  third  Instruction,  the  direc- 
tion relating  to  damages  for  future  pain  and 
BUfferii^  is  subject  to  the  criticism  that  It 
failed  to  restrict  the  consideration  of  the  Jury 
to  such  damages  as  are  reasonably  certain  to 
result  from  the  injury.  Speculative,  contin- 
gent, or  merely  probable  results  are  not  a 
proper  element  of  damages.  Ballard  v.  Kan- 
sas City  (Mo.  App.)  88  S.  W.  479;  WUbur  T. 
Ry.  Co.  (Mo.  App.)  85  S.  W.  671. 

For  tbese  errors,  the  Judgment  is  reversedi 
and  the  cause  remanded.  All  concur. 


YOUNG  T.  MISSOURI  PAC  RT.  00.* 

(B^ansBS  City  Court  of  Appeals.  Missouri. 
June  S.  1905.) 

1.  CASSIEBS  — IKJUBT   TO  PAaSBROn— LXA- 

BII.ITT. 

Where  the  passmgns  on  a  freight  train 
had  received  an  invltatUm  to  gst  off,  and  tJie 

•RaheBriag  dsnled  JuM  M,  ISOB. 
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car  had  cmne  to  >  stop,  and,  m  a  paasenser  wai 

moving  out,  the  carrier*!  servants,  without  any 
warning,  moved  tho  train  with  snch  force  and 
auddennesfl  as  to  send  the  car  forward  with  a 
greater  jomp  or  Jerk  than  witnesses  in  years  of 
experience  had  ever  known,  the  carrier  was 
liaole  for  whatever  Injuries  resulted  to  the  pas- 
senger from  the  act. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  0, 
Gent  Dif.  Garrien.  H  1228-jl^.] 

2.  Sahb— Cauue  or  Injust— Evidbnob. 

In  an  action  against  a  carrier  for  injorles, 
evidence  examined,  and  held  insufficient  to  war- 
rant the  snbmiasioo  of  Questions  to  the  jar;  as 
to  wh^er  plaintlfr's  Injuries  were  doe  'to  the 
accident,  or  to  an  antecedent  mptnre. 

On  rehearlny.  Motion  for  rehearing  de- 
nied December  81,  1904.  Motion  to  trans- 
fer to  Supreme  Court  denledi,  and  motion  to 
set  aside  order  denying  a  rehearing  set  aslde^ 
February  6,  1905,  and  cause  set  for  hearing. 
Argued  and  submitted  April  11, 1905.  Death 
suggested  May  S,  1905,  and  cause  resubmit- 
ted.  Judgment  again  reversed. 

For  former  opinion  (November  28. 1904)  re- 
versing the  Judgment  below,  see  84  S.  W.  175. 

ELLISON,  J.  PlalntlCt  shipped  cattle  over 
defendant's  road,  and  accompanied  them 
himself;  lie  having  been  furnished  by  de- 
fendant with  what  is  known  as  a  "stock 
pass."  He  was  ildlng  In  the  caboose,  and, 
on  aitlTlng  at  Bt  Ixmls,  as  he  was  leaving 
the  car  a  sudden  movement  of  the  train 
threw  him  to  the  floor,  and  caused  two  other 
stockmen  to  fall  upon  tilm.  He  brought  this 
action  for  the  Injuries  received,  and  recor- 
ered  Judgment  in  the  trial  court  He  com- 
plains principally  of  three  Injuries  as  the 
result  of  his  fall — one  to  his  1^,  another  to 
his  hearing,  and  anoth»  that  be  was  rvsy- 
tared. 

The  defendant,  for  reTersal  of  the  Judg- 
ment,  relies,  first,  on  the  refusal  of  Its  de- 
murrer to  the  evidence.  In  considering  that 
point,  we  find  that  the  evidence  In  plaintlfrB 
behalf  tended  to  show:  miat  on  arriving  at 
St  Louis  the  conductor  passed  along  the  aisle 
of  the  car  as  the  train  was  moving  slowly 
and  cried  out:  "St  Louis.  Get  out;  get 
out!"  That  the  train  then  stopped,  and 
plaintUC  started  out  with  two  men  Immedi- 
ately in  front  of  him,  when  the  train  "made 
a  heave  forward."  Plaintiff  said  that  he  was 
nerer  on  a  train  (and  he  was  an  old  ship- 
per) "that  made  such  a  heave  as  that  made." 
His  feet  flew  from  under  blm,  and  be  fell 
upon  the  floor,  with  the  two  men  on  top  of 
him — ^the  heaviest  one  across  his  leg.  He 
described  his  fall,  on  cross-examination,  in 
this  way:  That,  as  he  was  starting  out, 
"well.  Just  at  that  time  you  never  seen  such 
a  swoop  as  the  old  caboose  made.  It  made 
a  Jump,  and  It  looked  to  me  like  it  Jumped 
clear  otC  the  track.  Well,  now,  I  Just  come 
right  back.  These  two  men — one  would 
weigh  180  or  more  pounds,  and  the  other 
was  a  100-ponnd  man.  •  *  •  My  heels 
went  right  out  from  under.  I  fell  flat  on  my 
back.    I  Jttst  seen  stars.    Tou  talk  about 


Jerksl  I  have  shewed  100  car  loads  of  cat- 
tle and  hogs.  I  have  shipped  to  9t  Louis 
time  and  again,  and  to  Kansas  Citr  time  and 
again,  and  I  never  was  on  a  train  that  made 
such  a  Jerk."  The  ptaintUTs  testimony  was 
corroborated  by  two  or  more  other  witnesses. 
It  is  quite  true  that  when  one  rides  on  a 
fright  train  he  ought  to  expect  that  it  wUI 
be  bandied  and  manipulated  in  a  rougher 
and  more  uncomfortable  way  than  would  i 
passenger  train,  and  that  it  Is  necessary  tliat 
he  should  be  more  guarded  In  avoiding  In- 
Jury.  But  there  may  be  negligence  in  the 
movement  and  handling  of  such  trains, 
which,  resulting  In  Injury,  will  render  the 
owner  liable  to  a  paraenger.  Here  an  Invi- 
tation or  direction  had  been  given  tar  pas- 
sengers to  get  olt  the  car,  and  it  lud  come 
to  a  stop,  wben,  as  plaintiff  was  moving  out, 
defendants  serranta,  without  any  warning, 
moved  the  train  with  such  force  and  sud- 
denness as  to  send  the  car  forward  with  a 
greater  Jump  or  Jerk  than  witnesses  bad  evv 
known  in  years  of  experience.  Thwe  can 
be  no  doubt  of  defendants  UabiU^  to  plain- 
tiff for  whatever  Injuries  resulted  from  socb 
act,  and  It  Is  manifest  that  the  court  prop- 
erly refused  the  demurrer.  Jones  v.  By.  Co., 
81  Mo.  App.  614^-a  case  mudi  like  the  pres- 
ent See,  also,  Duffy  v.  By.  Co.,  104  Mo. 
App.  235,  78  S.  W.  831;  Becker  v.  Llncohi 
Bldg.  Go.,  174  Mo.  246,  73  S.  W.  581;  Straus 
V.  By.  Oo.,  76  Mo.  185;  McGee  v.  By.  Go..  M 
Mo.  218,  4  S.  W.  730,  1  Am.  St  Rep.  706: 
Hurt  V.  By.  Oo.,  04  M&  206.  7  S.  W.  1.  4 
Am.  8t  Bep.  874. 

There  was  much  evidence  tending  to  show 
that  the  condition  of  plaintiff's  leg  and  his 
rupture  were  caused  by  matters  prior  to  Us 
fall  In  the  car.  There  was  evidence  tending 
to  show  that  plaintiff  for  years  bad  been 
aflUcted  with  rheumatism,  which  had  affect- 
ed his  1^,  and  that  the  Injury  thereto  was 
solely  attributable  to  that  disease.  But  an 
examination  of  the  record  has  convinced  us 
that  the  state  of  the  evidence  was  such  as  to 
amply  Justify  the  trial  court  in  leaving  It 
for  the  Jury  to  say  whether  the  injury  to  the 
leg  resulted  from  the  fall  in  the  car.  Be- 
sides, plaintiff,  as  to  this  branch  of  the  case, 
was  cautious  enough  to  have  the  Jury  In- 
formed in  his  instruction  No.  4  that  be  was 
entitled  to  recover  for  whatever  natural  and 
necessary  Injuries  resulted  from  tlie  fall 
even  though  he  had  been  afflicted  with  rheu- 
matism. So,  also,  we  think  the  court  Justi- 
fied In  refusing  to  take  from  the  Jory  the 
question  as  to  plaintiff's  injured  car.  and 
consequent  defective  bearing. 

But  as  to  the  rupture,  we  are  of  the  opin- 
ion that  the  evidence  was  such  as  to  leave  an 
answer  to  the  question  whether  plaintiff'5 
condition  in  that  respect  was  due  to  bis  fall 
in  the  car  so  uncertain  and  so  mncb  a  matter 
of  mere  conjecture  that  that  branch  ct  tbe 
case  should  have  been  withdrawn  frmn  tbe 
Jury's  consideration,  as  requested  by  d^end- 
ant  Tlie  law  la  that  tiie  plalnttB^  of  oonrse^ 
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must  make  out  his  esse,  and  tiierefore.  If 

the  injoiy  may  have  resulted  from  one  of 
two  causes,  tar  one  of  which,  asd  not  the 
other,  the  defendant  la  Uable,  the  plaintiff 
must  show  with  reasonable  cerbilntr  that 
the  cause  tat  which  the  defNidsnt  Is  Uahle 
produced  the  result;  and.  If  the  erldence 
leaves  it  ta  conjecture,  Om  ^Intiff  must  fall 
la  bis  action."  Warner  t.  Sjr.  Co.,  ITS  Mo. 
125,  77  8.  W.  67;  Smart  T.  Kansas  0it7,  81 
Mo.  App^  B80.  In  the  former  case  the  Su- 
preme Court  arolled  the  rule  to  a  railway 
accident  where  it  could  not  be  said  whether 
tba  plaintiff  was  injured  by  being  thrown 
from  Us  vehicle  before  the  car  reached  him, 
or  that  the  car  stmdc  the  vehicle  and  threw 
him  out  In  the  latter,  we  applied  the  rule 
to  an  alleged  injury  caused  by  falling  «pon 
one  of  the  streets  of  Kansas  01^,  where  It 
could  not  be  that  an  ampntatira  <tf  the 
1^  was  made  necessary  as  a  result  of  the 
fall,  or  a  tanoet  diseased  condition.  See, 
also,  Wilbur  v.  By.  Co.  (Mo.  App.)  86  S.  W. 
871.  The  evidence  shows  that  plaintiff  was 
ruptured  1^  lifting  at  a  "log  rolling"  when 
he  was  16  years  old;  that  it  made  a  protuber- 
ance the  alia  of  a  walnut,  or  the  end  of  his 
thumb,  on  his  groin;  that  he  was  never  cured 
of  it;  that  on  Uie  day  btfore  he  went  with 
his  cattte  on  defendant's  train  (July.  10th) 
he,  with  two  others,  pitched  40  acrra  of 
wlieat  in  a  little  more  than  half  a  day.  When 
asked  by  defendantfs  counsel,  plaintiff  an- 
swered "that  about  the  only  injury"  he  com- 
plained of,  as  a  result  of  the  accident,  was 
to  his  right  leg  and  right  ear.  After  a  few 
more  questions,  plaintiff's  counsel  reminded 
him  that  he  had  not  mentioned  his  rupture 
in  answering  defendant's  counsel,  and  ask- 
ed: "Now,  What  about  the  rupture  on  your 
rfl^t  side— what  caused  that?"  ^e  witness 

answered:    "Well,  I  couldn't  swear   I 

couldn't  swear  what  done  1^  but  after  that 
man  fell  on  me—"  His  counsel  here  In- 
terrupt with  the  question:  "It  was  never 
there  before?  Answer,  tio,  sir."  His  phy- 
sician, a  witness  in  bis  behalf,  stated  that  he 
notlceid  the  two  ruptures  in  or  Just  above 
the  groin — one  on  each  aide.  When  asked 
by  plaintiff's  connsel,  "What  would  have  pro- 
duced these  ruptures?"  be  answered  that 
they  were  "caused  from  violence  or  lifting." 
Again  he  said.  In  answer  to  defendant's  coun- 
sel, that  "a  strain  or  violence"  would  cause 
the  rupture;  that  it  could  come  from  pitch- 
ing hay  or  wheat  Again,  in  answer  to  plain- 
tiff's counsel  as  to  "what  would  be  the  prob- 
able effect  of  a  man  pitching  wheat — that 
was  used  to  pitching  wheat?  Would  It  pro- 
duce a  rupture?"  Hie  doctor  auawered  that 
"that  would  depend  on  whether  he  pitched 
one  bundle,  or  two  or  three.  He  could  pitch 
enough  to  make  a  pretty  heavy  load.  I  don't 
know."  It  Is  quite  true  that  at  some  por; 
tlons  of  plaintiers  testimony  In  his  own  be- 
half he  made  use  of  language  which  would 
Indicate  that  one  of  his  ruptures  oaine  from 
hla  fall.  For  Instance^  he  stated  that  the 


man  falling  on  him  "bunted  a  strlffln";  but 
It  is  aroarent  from  his  Trtiole  evldoice  that 
such  mn  mar&j  bis  opinion  at  times,  in 
thinking  of  what  caused  the  additional  rqp- 
tnze,  tat  he  never  thought  of  a  rupture  un- 
til two  or  three  weeks  afterwards. 

Since  the  jury  was  allowed  to  consider 
that  branch  of  the  case,  we  cannot  say  how 
much  such  consideration  mi^  have  augment 
ed  the  verdict.  It  tiierefme  becomes  neces- 
sary to  reverse  the  judgment  and  remand  the 
causa  All  concur. 


HOOTBR  T.  ST.  LOUIS  ft  S.  F.  R  Oa 

(Run Ban  City  Court  of  Appeals.  Missouri. 
June  26,  1005.) 

CABBIBB&— COHTBAOT   WITH  ShIFTXB— WAIV- 

iB  or  PaiOB  BaucHia. 

Where  a  writtui  agreement,  voluntarily 
signed  by  a  shipper  while  on  the  train  with  hiB 
cattle,  contained  a  clause  waiviug  liability  on 
account  of  delaj  In  shippinc  the  cattle  after  the 
delivery  of  the  same  to  the  agent,  no  action 
could  be  maintained  by  the  shipper  for  a  breach 
of  a  verbal  pnuilse  made  by  the  agent  to  trans- 
put the  cattle  by  the  first  train. 

Appeal  firom  Circuit  Cour^  Jackson  Coun* 
ty;  James  Gibson,  Judge. 

Action  by  John  Hoover  against  the  St 
Louts  ft  San  Francisco  Railroad  Gomi»any. 
From  a  judgement  for  plaintiff,  defendant  ap- 
peals. Reversed. 

L.  F.  Parker  and  Jno.  H.  Lucas,  for  appel- 
lant. Bremermann  ft  Held^be^w  and  L. 
W.  Byram,  for  roBpondent. 

BliLISON.  J.  Plaintiff  was  a  stock  ship- 
per over  defendant's  road  to  the  market  at 
Kansas  City.  He  engaged  cars  of  defend- 
ant, and  placed  his  cattle  therein;  and  they 
were  to  be  taken  out  on  defendant's  first 
train  for  Kansas  City  on  the  morning  of  the 
11th  of  December,  so  as  to  arrive  in  that 
in  time  for  the  early  market  of  that  day. 
Defendant  failed  to  take  them  on  the  first 
train,  as  Its  agent  verbally  agreed  with  plain- 
tiff that  it  would,  but  did  take  them  on  a 
second  train,  which  arrived  too  late  for  the 
best  of  the  market,  whereby  plaintiff  was 
damaged,  etc.  The  judgment  in  the  trial 
court  was  for  the  plaintiff. 

It  appears  that  It  was  Mmtemplated  by  the 
parties  that  there  would  be  a  written  con- 
tract of  shipment,  and  that  while  plaintiff 
was  on  his  way  with  the  cattle  the  conductor 
of  the  train,  as  be  had  frequently  done  on 
other  shipments,  presented  a  written  contract 
of  shipment,  which  plaintiff  duly  signed. 
That  contract  contained  the  following  pro- 
vhiion:  "Por  the  consldwatlon  aforesaid  the 
Bbli^er  agrees  to  waive  and  release  and  does 
hereby  rel^ise  the  company  from  any  and  all 
liability  for  or  on  account  of  delay  in  ship- 
ping said  stock  after  the  delivery  thereof  to 
Its  agent,  and  from  any  delay  in  receiving 
tta  same  after  tender  of  delivery,  and  tat 
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breach  ot  any  alleged  contract  to  farnish 
can  at  any  particular  time,  and  the  shipper 
hereby  releases  and  does  waive  and  bar  any 
and  all  causes  of  action  for  any  damage 
Tbatsoever,  that  has  accmed  to  the  shipper, 
by  any  written  or  verbal  contract  prior  to 
the  execution  hereof  concerning  said  stodi: 
or  any  of  them." 

After  an  examination  of  the  authorities 
presented  by  the  respective  counsel,  we  im- 
derstand  the  law,  where  tiiere  la  a  verbal 
contract  and  a  subsequent  written  contract* 
to  be  this:  If  damages  have  accrued  under 
a  verbal  contract,  and  there  Is  no  waiver  or 
disclaimer  of  sach  breach  in  the  subsequent 
writing,  an  action  may  be  maintained  on 
the  verbal  agreement,  notwithstanding  there 
was  a  subsequent  writing.  But  if  the  subse- 
quent agreement  contains  among  its  stipula- 
tions that  any  breach  of  the  verbal  contract 
relating  to  the  shipments  Is  waived,  thereby 
evincing  an  Intention  on  the  part  of  the  codt- 
tractlng  parties  to  regard  the  writing  as  cov- 
ering the  whole  shipment,  and  determining 
their  rights  arising  by  reason  of  such  ship- 
ment, no  action  can  be  maintained  on  the 
verbal  agreement  Harrison  v.  By.  Co.,  74 
Mo.  861,  41  Am.  Rep.  318;  Railway  v. 
Cleary,  77  Mo.  634,  46  Am.  Rep.  13;  Miller 
V.  Ry.  Go.,  62  Mo.  App.  252,  259. 

It  should  be  remarked  that  there  was  no 
evidence  of  any  degree  of  compulsion  on 
plaintUTs  part  In  signing  the  contract,  nor 
that  he  In  the  least  protested.  On  the  con- 
trary, it  Is  admitted  by  him  that  he  had 
formerly  signed  such  contracts  In  the  same 
manner  when  handed  by  the  conductor  while 
on  the  way,  and  that  he  expected  to  enter 
Into  a  written  contract  when  be  began  con- 
sidering the  present  shipment;  that  he  ex- 
pected It  would  be  presented  to  him  by  tta« 
couunctor,  as  It  was  done. 

We  think  the  plaintiff  shows  that  he  has 
not  a  case  on  the  facts,  and  the  Judgment 
will  he  reraned.  All  concur. 


BUROESS  r.  DEIBRLING  • 
(Kansu  City  Conrt  of  Appeals,  MlawnirL 
May  22,  1905.) 

1.  Fuui>— Etxdbnob— SnnroiEnoT. 

In  an  action  wherein  defendant  was  char- 
ged with  having  by  fraudulent  and  wrongful 
acts  defrauded  plaintiff  in  a  sale  of  plalntiflfs 
farm,  evidence  conslderad,  and  htld  InsnflBdent 
to  show  any  fraud  tfi  the  part  Of  defendant 

2.  Sale  of  Pabtitbbsbip  Pbopestt— Paonrs 
— Rights  or  Pabtneb. 

Plaintiff  sned  on  the  ground  that  he  had 
been  defrauded  by  defendant  In  Oie  sale  of  a 
farm,  and  it  appeared  that  plaintiff  and  de- 
fendant had  been  partners  in  the  ownership  of 
the  same,  and  that  defendant  had  taken  a  third 
person  over  the  farm  as  a  prospective  buyer. 
Plaintiff  teatiaed  that  defendant  advised  him 
to  sell,  and  defendant  testified  that  plaintiff 
said  he  would  sell  his  one-half  interest  for 
$1,000.  Defendant  thereafter  concladed  a  trade 
with  the  third  person,  and  all  three  persons  met, 
and  executed  deeds  conveying  the  farm  to  the 
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third  person,  and  Id  the  transaction  the  profit 
made  by  defendant  amounted  to  over  $5,000. 
Held  that  owing  to  the  partnership  relation 
between  the  parties  and  the  continuity  of  the 
transactions,  plaintiff  was  entitled  to  one-balf 
the  entire  profits. 

Api>eal  from  Olrcnlt  Court,  Schuyler  Coun- 
ty; Nat  M.  Sbelton.  Judge. 

Suit  between  John  Boigeu  and  OottMb 
Deierllng.  and  from  tlw  Judgment  both  paf> 
ties  appeal.  Affirmed. 

HIgbee  ft  Hllla  and  Smoot,  Boyd  ft  Smoot 
for  BuigeMi.  Fogle  ft  Sazbury  and  Bolatoo 
ft  Frank,  ft>r  Deierllng. 

ELLISON,  J.  The  plaintiff  Instituted  this 
action  by  filing  a  bill  In  equity  In  the  ctrcnlt 
court  at  Lancaster,  Schuyler  comity,  where- 
by charged  defendant  with  fraodnlent 
and  wrongful  acts  and  practice  whereby 
the  latter  cheated  and  defrauded  him  la  the 
matter  of  the  sale  of  his  farm,  of  86B  acr». 
The  trial  court  found  for  the  plaintiff  In  the 
sum  of  12,186.26,  and  both  parties  appealed. 

It  appears  from  the  evidence  that  plaintiff 
bought  a  farm  In  the  south  western  part  of 
Scotland  county,  consisting  of  366  acres,  and 
that  be  placed  mortgages  thereon  aggregat- 
ing $5,366;  being  some  more  than  the  price 
be  paid.  He  was  without  ready  money,  and 
paid  for  the  farm  out  of  the  mortgage  money 
he  obtained  at  time  of  purchase.  He  buUt  a 
bouse  thereon  at  the  cost  of  $800,  and  found 
himself  unable  to  meet  Interest  on  hia  loan. 
After  trying  to  get  money  of  various  par^ 
ties,  and  falling  with  each,  he  and  the  de- 
fendant, who  resided  at  Queen  City,  got  to- 
gether and  made  an  agreement  whereby  de- 
fendant supplied  him  wltih  live  stock  fcff 
the  farm  on  conditions  not  necessary  to 
state,  and  paid  him  $400  In  cash  for  one-half 
interest  in  the  land,  subject  to  the  mortgage 
aforesaid.  It  clearly  appears  that  th^  look- 
ed upon  themselves  as  sustaioing  the  rela- 
tion of  partners  with  each  other  in  the  trant- 
action  thoB  had.  After  a  time,  propositions 
for  sale  were  made,  which  need  not  be  gtme 
Into,  further  than  to  say  that  finally  de- 
fendant learned  that  one  Tarr.  living  In 
Schuyler  county,  owned  a  farm  of  120  acres 
some  two  or  more  mllea  west  of  Qneen  Clly. 
He  took  Tarr  over  Into  Scotland  county  to 
look  at  the  farm  there  thus  owned  by  plain- 
tiff and  himself.  He  introduced  Tarr  to 
plaintiff,  and  showed  him  over  the  farm. 
Plaintiff  was  aware  that  the  object  was  to 
sell  to  Tarr,  but  he  and  defendant  do  not 
agree  as  to  what  took  place  between  them 
at  that  time  and  place.  Plaintiff  testified 
that  defendant  advised  falm  to  sell  or  trade 
with  Tarr,  and  that  he  thought  the  best 
thing  to  do  would  be  for  them  to  get  rid  of 
the  farm;  that  he  believed  they  could  aake 
$1,000  each  out  of  it  Defendant  testlfled 
that  plaintiff  refused  to  entertain  any  prop- 
osition save  one  exclnslvely  of  money,  and 
that  he  (plaintiff)  would  sell  his  undivided 
one-half  interest  in  the  farm,  subject  to  tiie 
mortgage,  for  $1,00(^  and  give  up  tbe  **vtaoto 
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tblng^  within  a  week.  He  farther  tefltlfled 
tliat  he  agreed  to  this,  provided  that  he  and 
Tarr  conld  make  a  trade.  And  ao  they  sep- 
arated, with  a  promise  on  defendant's  part 
to  notify  plaintiff  If  he  and  Tarr  came  to 
terms.  Bnt  It  seems  that  plaintiff  went  to 
Queen  Oltj  before  he  received  notice,  and, 
on  meedng  with  defendant,  was  notffled  bj 
him  that  he  and  Tarr  had  Jxuct  concluded 
upon  the  terms  of  a  trade.  It  was  then  ar- 
ranged that  all  three  parties,  with  their 
wires,  should  meet  at  an  attorney's  office 
that  afternoon  and  make  out  deeds.  They 
did  so.  Plaintiff  aod  defendant  made  a  deed 
to  Tarr  for  the  35S  acres,  and  Tarr  made  a 
deed  to  defMidant  for  the  120  acres.  Tarr 
also  made  a  deed  of  trust  on  the  355  acres  to 
secure  a  note  to  defendant  for  (2,847.60. 
The  trial  court  foand  that  the  net  value  of 
the  120  acres  conveyed  by  Tarr  to  defend- 
ant, after  deducting  a  mortgage  with  which 
It  was  Incumbered,  was  $3,025,  to  which  was 
added  the  sum  of  (2,347.60,  for  which  Tarr 
gave  his  note,  and  a  deed  of  trust  securing 
It  on  the  855  acres,  as  Just  stated;  making  .i 
total  profit  to  defendant  on  the  sale  of  855 
acres  the  sum  of  (6,872.50.  The  court  then 
found  that  plaintiff  was  entitled  to  one-half 
the  latter  sum,  less  the  (500  paid  by  de- 
fendant to  him,  making  (2,186.25,  for  whldi 
Judgment  was  rendered. 

A  careful  examination  of  the  evidence  has 
satisfied  us  with  the  result  reached  by  the 
trial  court  We  reject  In  toto  the  charges  of 
original  Intention  and  design  on  defendant's 
part  to  cheat  or  defraud  the  plaintiff.  There 
Is  no  evidence  of  such  fraud  or  fraudulent 
design.  The  plaintiff  and  defendant  entered 
into  a  fair  understanding,  with  no  conceal- 
ments or  wrongful  ulterior  purposes  on  de- 
fendant's part  Indeed,  the  evidence  shows 
Qiat  defendant  could  not  have  known  at  the 
time  of  his  original  deal  with  plaintiff, 
whereby  be  acquired  one-half  Interest  in 
the  farm,  that  he  would  make  disposal  of  It 
to  Tarr  or  any  other  person.  The  arrange- 
ment between  the  two  was  undoubtedly 
thought  by  both  to  be  to  their  mutual  ad- 
vantage. The  farm  had  not  c(»t  plaintiff  as 
much  as  the  mortgage  he  placed  upon  It  un- 
less, perhaps,  the  bouse  brought  it  np  to 
about  that  sum.  He  found  himself  without 
money  to  pay  Interest,  and  unable  to  get  It 
In  such  situation,  this  defendant  offered  him 
terms  of  purchase  for  one-half  Interest  that 
If  properly  carried  out  would  have  been 
much  to  his  advantage.  This  the  plaintiff 
himself  practically  admitted  In  one  part  of 
bis  testimony. 

But  notwithstanding  this,  the  evidence  dis- 
closes two  conditions  wlilch  render  Impera- 
tive the  affirmance  of  the  judgment:  It  is 
shown,  without  substantial  dispute,  that  the 
two  were  practically  partners  In  the  owner- 
ship of  the  Scotland  county  term  and  Its 


stock.  It  Is  further  shown  that  plaintiff  did 
not  know  what  defendant  was  getting  out  of 
Tarr  In  their  trade.  At  least  defendant  did 
not  make  It  known  to  him.  It  la  true,  plain- 
tiff had  every  opportunity  for  knowing.  Ho 
was  present  when  the  deeds  were  made.  He 
might  at  any  time  that  day  have  Inquired  ct 
Tarr  and  found  out  We  do  not  discover  that 
there  was  any  effort  on  the  part  of  defend- 
ant or  any  one  else  to  conceal  It  from  him. 
But  the  fact  remains  that  when  defendant 
took  Tarr  to  the  farm  as  a  prospective  pur- 
chaser, he  had  In  view,  of  course,  the  trade 
that  they  finally  made.  Manifestly,  he  took 
him  to  view  the  partnership  property.  Plain- 
tiff had  a  right  as  a  partner,  to  his  full 
share  of  whatever  resulted  from  these  prior 
negotiations.  It  is  true  that  defendant  says 
that  at  the  time  of  his  arrival  at  the  farm 
with  Tarr  he  had  made  no  terms  with  him, 
and  that  his  offer  of  (1,000  for  plaintiff's 
undivided  half  ^as  conditioned  on  his  being 
able  to  make  a  trade  with  Tarr.  Bnt  we 
cannot  separate  ourselves  from  the  convic- 
tion that  defendant  should  not  be  allowed  to 
take  to  himself,  without  division  with  plain- 
tiff, the  whole  of  the  large  profit  made  In  the 
transactlou  with  Tarr.  The  transaction  be- 
tween defendant  and  [dalntlff  and  between 
defendant  and  Tarr,  and  finally  between  all 
three  of  them  when  they  met  In  Queen  City, 
was  really  one  transaction  divided  into  parts, 
and  out  of  which  defendant  made  the  profit 
above  stated.  The  delicate  relation  which 
partners  sustain  one  to  the  other — the  very 
nature  of  that  relatlon^makes  It  necessary 
that  each  may  rely  upon  the  other  rendering 
to  him  his  full  share  of  whatever  Is  ouulo 
out  of  the  partnership  proper^. 

We  conclude  that  the  Judgment  ■bonld  be 
affirmed.  All  concur. 


BUEGBSS  V.  DBIERLING.* 

(Kansas  City  Goart  of  Appeals.  MisMurl. 
May  22,  1905.) 

Appeal  from  Circuit  Court,  Schnylw  Coun- 
ty ;  Nat  M.  Shelton,  Judge. 

Suit  between  John  Burgesa  and  Qottlelb 
Deierllng,  and  from  the  judgment  both  par- 
ties appeal.  Affirmed. 

Hlgbee  &  Hills  and  Bmoot  Boyd  A  Smoot 
for  Burgess.  Fogle  &  Savory  and  Bolston 
&  Frank,  for  Delerllng. 

ELLISON,  J.  This  cause  is  disposed  of 
by  opinion  In  cause  0,075,  between  same  par- 
ties, snbmltted  at  same  thu&  88  a  W.  T70. 
The  judgment  tor  the  reason  therein  glw,  la 
affirmed.  All  concur. 
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VILLAGE  OF  SALEM  t.  COFFET. 
(Kansas  City  Court  of  Appeals.  Miaaourl. 
June  28,  1905.) 

BsuoH  or  THS  Peacb— Otfjcsbs. 

Where  defendant  aaed  load  and  offensive 
lanfnace  in  a  convetBation  with  a  village  mar- 
shal, as  one  of  a  crovd  engaged  in  disturbing 
the  peace,  and  the  marshai  neglected  to  re- 
strain defendant  or  preserve  order,  he  was  not 
B  "peraon"  whose  peace  could  be  diatnrbed 
witmn  a  village  ordinance  providing  that  if 
any  person  shall  willfully  disturb  the  peace  of 
any  other  person  by  loud  and  unusual  noise, 
loud  and  oSenaive  convetsation,  eta,  he  shall 
be  adjudged  guilty  of  a  misdemeanor. 

Appeal  from  Circuit  Conrt,  Daviess  Ooun- 
ty;  J.  W.  Alexander,  Judge. 

J.  B.  Coffey  was  convicted  of  disturbing 
tbe  peace,  and  be  appeals.  Beveraed. 

Horber  ft  Knlgbt  and  H.  I*  Eads,  for  ap- 
pelant J.  C,  Wilson,  Boyd  Dudley,  and  J. 
A.  Belby,  for  respondent 

BBOADDUS,  P.  I.  Tbe  defendant  ma 
convicted,  under  an  ordinance  of  tbe  village 
of  Salrait  for  dlstorUng  tbe  peace  of  one 
M.  N..  Sllvey,  tbe  village  marsbal,  "by  loud 
and  unusual  noise,  and  by  loud  and  offensive 
and  Indecent  convmatlon,  and  by  cursing 
and  swearing,  qnarreltng,  and  by  challenging 
to  flgbt  and  threatening  to  flgbt;  and  was 
there  and  tben  drunk  and  In  a  state  of  in- 
toxication In  the  public  streets  of  said  vll- 
lage,  contrary  to  said  ordinance  in  such 
cases  made  and  provided,"  etc.  He  was 
convicted  In  the  village  court,  and  appealed 
to'the  circuit  court,  where  the  complaint  was 
amended  so  as  to  set  out  tbe  charge  of 
drunkenness  more  accurately  In  a  second 
count  thereof.  He  was  acquitted  on  this 
second  count,  but  convicted  on  the  charge 
of  disturbing  the  peace  of  said  Sllvey,  from 
which  he  appealed  to  this  court 

On  tbe  occasion  In  question.  In  tbe  night- 
time, a  religious  revival  was  being  held  In 
a  building  of  the  village,  during  the  holding 
of  which  a  number  of  persons  assembled  on 
the  opposite  side  of  the  street  and  about  60 
feet  distant,  where  they  beld  mock  religious 
ceremonies.  One  of  tbelx  number  pretended 
to  preach,  and  songs  and  mock  prayers  and 
other  disorderly  conduct  were  Indulged  in  by 
the  crowd.  The  iwraona  so  engaged,  among 
whom  was  the  defendant,  ai^eared  to  be 
under  the  Influence  of  intoxicants.  It  does 
not  appear  that  this  disorderly  conduct  bad 
tbe  effect  of  disturbing  the  religious  meeting 
in  the  building  on  tbe  opposite  aide  of  the 
street  But  after  the  adjournment  of  the 
latter  the  disorderly  conduct  of  the  former 
was  continued.  The  chairman  of  the  board 
of  trustees,  and  Sllvey  (the  marshal)  request- 
ed the  crowd*  to  disperse,  and  expostulated 
with  various  members  of  it  on  their  conduct 
whereupon  the  defendant  said  to  Sllvey  In  a 
loud  tone  of  voice  that  "Silvey,  I  will  bet 
you  $50  that  Perry  Godman  [one  of  his  as- 
sociates] can  outpreach  any  G   d  

^eacber  In  town."   The  said  chairman  and 


Sllvey,  feeling  tbat  they  were  not  aUe  to 
enforce  order,  left  for  their  respective  hornet. 

The  ordinance  under  wbicb  defendant  wu 
convicted  Is  substantially  a  cagj  of  wctloa 
2160,  art  7,  c.  16,  Rev.  8t  1890,  eoicwnliig 
crimes  and  misdemeanors.  Tbe  iangnage 
used  by  the  defendant  was  witbln  tbe  mean* 
ing  of  the  ordinance  and  statute,  as  it  wu 
botb  'loud  and  offenslTe."  But  the  question 
presented  Is,  was  tbe  iMreon  wboee  peace 
was  alleged  to  have  been  disturbed  a  "per- 
soD"  within  tbe  meaning  of  tbe  oidinanee? 
We  think  not  When  defendant  need  the 
language  stated,  the  complainant,  in  connec- 
tion wltb  other  peace  offlcera,  wu  endeavtw- 
ing  to  disperae  tbe  dlsovdnly  aasemMy.  B» 
was  acting  witbln  the  weope  ot  Ubs  offidil 
duties,  and  as  such  oSieHaX  was  not  a  pensn 
witbln  the  meaning  of  tbe  ordinance.  His 
personality  was  merged  into  tbat  ot  bis 
office  at  manbal.  The  ordinary  persm  has 
tbe  zlgbt  to  lnv<Ae  tbe  law  to  insure  his 
peace  against  tbe  lawless.  But  it  la  tbe  doty 
of  a  village  marshal  to  deal  wltb  dlatorbers 
of  tbe  peace,  and  be  has  tbe  autborlty  to  ar 
reat  any  one  who  commits  a  breadi  of  the 
peace  In  bis  presoice^  and  that,  tO(^  wltbout 
a  warrant  from  a  magiatrate.  If  be  permits 
a  tneach  of  the  peac^  <w  Buffers  tbe  peace  of 
a  nelgbbozbood  <a  persma  to  be  disturbed  in 
his  presence  vrlthout  making  every  reason- 
able effort  to  prevent  it  he  neglects  his  dn^. 
He  will  not  be  permitted,  as  In  this  case,  to 
shirk  his  dn^  and  to  Invoke  the  protection  of 
the  law  on  the  ground  that  his  own  peace 
was  disturbed.  Tbe  object  of  the  wdlnance 
was  to  {stitect  the  dtlsen,  and  not  the  peace 
officer.  Whenever  tbe  peace  of  tbe  com- 
munity or  of  persons  Is  threatened,  tbe  peace 
offlc«  if  present  Is  always,  In  law,  on  duty; 
and  it  Is  not  bis  peace  that  la  threatened  or 
disturbed,  but  tbat  of  the  Individual  or  the 
neighborhood,  and,  if  any  one  attempts  to 
Interfere  with  him  in  tbe  performance  of 
his  duties,  tbat  person  becomes  liable  for 
resisting  an  officer.  The  offense  that  the 
individual  commits  in  the  presence  of  the 
officer  Is  not  an  offense  against  tbe  officer, 
but  against  society,  and,  as  such,  la  punish- 
able. 

There  was  error,  also,  on  the  trial,  to  per 
mitting  the  complainant  over  tbe  objections 
of  the  defendant  to  testify  tbat  bis  peace 
was  disturbed  by  the  language  used.  It 
permitted  the  witness  to  usurp  the  function 
of  the  jury.  Whether  or  not  complainant's 
peace  was  disturbed  was  tbe  ultimate  fact 
to  be  shown.  It  was  the  issue — tbe  words 
being  proved — ^npon  which  defendant's  guilt 
or  conviction  depended.  The  Jury  should 
have  been  allowed,  as  in  all  other  cases,  to 
determine  the  issue,  which  was  one  of  fact 
And  the  cases  dted  by  respondent  to  snpport 
the  action  of  the  court  in  the  admistion  ot 
such  evidence  do  not  do  so.  In  St  Charles 
V.  Meyer,  58  Mo.  88,  where  witnesses  for 
the  defense  were  permitted  to  testify  that  the 
noises  made  were  very  slight  and  not  of  a 
character  to  disturb  tbe  iieace  of  AOYbody. 
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and  vbere  no.  wltnesB  on  either  side  taafl 
testified  that  he  or  any  one  else  was  dls* 
turbed  hj  the  denunutratlon.  it  was  held 
tliat,  It  tbe  object  was  to  show  that  the  per- 
sons so  testt^lng  were  mt  IndlTldually  dls- 
turbed  by  tbe  noise  complained  of,  It  would 
be  manifestly  Illegitimate.  Tbe  court  fnr- 
tber  boUUng  that  a  disturbance  of  tbe  peace 
"was  the  very  graTamen  of  the  charge." 
The  case  dted,  on  the  contrary,  is  authority 
for  our  holding  on  the  question.  And  it  Is 
the  <Hil7  case  in  onr  Beports  that  we  can 
find  np<Hi  the  nact  atKstlon  presented.  And 
even  If  it  was  not  sound  In  principle— which 
fre  think  It  1»— we  are  bonnd  to  follow  it 
Tot  the  reasons  already  given,  neither  is  It 
one  of  those  cases  bi  which  witnesses  are 
permitted  to  give  tlielr  opinions  or  con- 
clnslons.  Such,  for  instance,  as  in  Taylor  v. 
Jackson,  88  Mo.  App.  641,  Walker  t.  Davis, 
83  Mo.  App.  374,  and  other  cases  of  like  na* 
tare. 

Tht  cause  Is  zerersed.  AH  amcnr. 


BTATB  ex  rel.  SAGBR  ▼.  HULVIHIIJi. 
(St.  Lonls  Court  of  Appeals.   Mlssoarl.  Juns 

1,  KKXSl) 

1.  oxbtiobaxi— amchdmcnt  ow  bscobd. 

In  certiorari  to  remove  to  tbe  St.  Louia 
Court  of  Appeals  the  record  of  Ae  excise  com- 
missioner  in  relation  to  granting  a  dnuDshop 
license,  the  court,  on  snggestlop  of  a  diminu- 
tion of  the  record,  cannot  compel  the  commis- 
sioner to  make  a  record  of  certain  alleged  find- 
ings and  certify  them  as  part  of  the  record. 

2.  DSAUBHOF    LlCEETBS  —  lUBIBDIOTIOn  OV 
ComflBBIONIS. 

Under  Rev.  8t  1899,  I  2993,  and  section 
2997  as  amended  by  Lawn  1901.  p.  142,  pro- 
viding that  a  petitUHi  for  a  dranuihop  license 
shall  remain  In  the  office  of  tbe  excise  conunls- 
stoner  for  10  days  before  It  can  be  acted  on,  and 
direction  that  uie  license,  If  granted,  ehall  be 
for  6  months,  and  may  be  renewed  for  another 
term  of  S  months  on  the  petition,  where  a  pe- 
tition was  filed  May,  1904,  and  was  not  acted 
on  until  January,  1905.  the  commissioner  was 
without  jurisdiction  to  grant  a  license  to  con- 
tinae  tor  a  term  of  6  months  from  the  latter 
date. 

Certiorari  by  the  state,  on  relation  of  Ar- 
tbur  N.  Sager,  against  Thomas  El.  MulTlhlll, 
in  relation  to  tbe  granting  of  a  dramshop  li- 
cense to  Oarl  Anschuetz.  License  canceled. 

J.  F.  &  R.  H.  Menyman,  for  relator. 

BLAITD,  P.  J.  This  Is  a  certiorari  oat  of 
tills  court  to  remove  to  this  court  tile  record 
of  tbe  enlse  commissioner  of  tiie  dty  of  St 
IjooIb  in  relation  to  the  granting  ot  a  dram- 
8ta(H)  Moense  to  Carl  Anschneta.  The  petltlra, 
of  the  taxpayers  on  which  tbe  license  was 
(ranted,  and  whlcb  is  signed  or  purports  to 
be  signed  a  majority  of  tbe  assessed  tax- 
paying  dtis^  and  guardians  of  minors  own- 
ing property.  In  Una  block,  Is  as  follows:  "To 
tbe  Exdae  Comndssioner  of  the  City  of  St 
IxmSB:  Tbe  undersigned,  bdng  a  mi^Jorlty  of 
the  assessed  taxpaying  dtlzens  and  guardians 
of  minora  pwnlng  property  In  biodc  Na  3,765, 
tft7  of  8t  Loam^  peUtlMi  joa  to  srant  Max 


AnedioetE  a  license  to  keep  a  dramshop  at 
No.  nortiieast  comw  Ddniar  av^ue  and 
Klngsblgbway  street.  In  said  blodc.  for  twelve 
months."  Tbe  petition  was  filed  in  ttie  i^lce 
of  tbe  excise  omnmluiona  <m  May  10,  1904. 
and  was  not  acted  upon  until  January  28, 
1909.  when  Oarl  Anschuetz  appeared  before 
the  excise  commissi cmer  and  mode  the  fol- 
lowing affidavit  (Indorsed  on  tbe  Xm&l  of  tbe 
petition): 

"State  of  MlsBOurl,  City  of  St  Lonls— as.: 
Carl  Ans(dineti,  being  duly  sworn,  on  bis  oath 
says  that  the  forcing  petitioners  comprise 
a  majority  of  tbe  assessed  ta:^ylng  citizens 
and  guardians  of  minors  owning  property  in 

blodc  No.  > — ,  in  tiie  city  of  St  Lonls,  and 

that  tbe  algnatares  thereto  attached  are  tbe 
povonal  and  genuine  algnatares  of  the  parties 
thereto  mentioned;  and  affiant  farther  states 
that  be  is  a  lawabbling,  assessed  taxpoytog 
male  dtlxen,  of  good  moral  tihaiacter,  of  said 
dty,  above  twoity-one  years  of  age,  and 
that  he  has  not  violated  the  dramshop  Uiws 
of  the  state  of  Missouri,  to  the  best  of  bis 
knowledge  and  belief. 

**SwOTn  to  and  snbseribed  betf  we  me  this 
tenth  day  of  May,  1804.  J.  U.  Sdbert,  Excise 
Commissioner. 

"[Signed]  Cart  Ansdineti.  Applicant" 

A  license  was  granted  Carl  Anschuetz  fOT  a 
twm  of  six  numths,  dated  Janna^  28,  190S, 
to  expire  the  2Bth  of  July  following.  On  tbe 
roQuest  of  Carl  Anschuetz,  this  court  granted 
him  tbe  privilege  of  making  a  defense  to  tbe 
proceeding,  and  his  counsel,  In  addition  to 
llUng  a  brief  to  bis  bebalt  bas  filed  written 
stiggestlons  of  what  be  terms  "a  diminution 
of  tbe  record."  The  suggestlcms  are  that  Max 
and  Oarl  Ansdinets  are  cue  and  tbe  same 
person ;  fbat  Carl  la  the  tme  Christian  name 
of  Ansdiaets,  snd  that  Max  Is  a  nldcname  by 
which  he  te  familiarly  known  to  Us  ttivaiB 
and  acqnatotances  and  to  tbe  ta]qwyers  who 
algned  bla  petltl<m  for  a  dramshop  llouise; 
and  that  tbe  exdse  commlssionn  fennd  that 
Oarl  Ansdraets  was  tbe  person  had  In  ndnd 
by  the  taxpayers  when  tbey  signed  the  petl-' 
tlon  for  the  license.  Tbe  suggestions  and  al- 
legations are  verified  by  the  affidavit  of  Oarl 
Anschnetc.  On  this  lowing  we  are  aSked  to 
compel  the  exdse  commlsdoner  to  make  a 
record  of  his  alleged  findings  and  certify  tbe 
same  as  a  part  of  tbe  record  in  this  case  and 
embrace  them  In  his  return. 

The  writ  of  cratiwarl  brings  up  the  record 
of  the  InferlOT  tribunal  to  wbldi  it  Is  directed 
as  tiiat  tribunal  has  made  It  It  cannot  be 
used  to  correct  that  reoi»d,  or  to  take  the 
place  of  a  writ  of  mandunns  to  compel  tiie 
making  of  a  record  or  part  of  a  record  which 
the  inferior  tribunal  should  have  made  but 
foiled  ot  refused  to  make,  nor  does  it  bring 
up  the  evidence  upon  wbidi  the  record  was 
made,  and  if  sncb  evidence  should  be  Indnd- 
edlntbe  return  Itcannot  be  considered.  In  tbe 
Matter  of  the  Saline  Co.  Bnbecrlptlon,  Tbomp* 
son  et  aL,  PetltionerB,  4S  Mo.  52,  100  Am. 
Dec.  837;  Hannibal  ft  St  Jos^b  B.  B.  Co.  v. 
State  Board  oC  Oqaallaatlon,  M  Mo.  2M; 
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State  CK  nl.  t.  Bdvarfifl,  KM  If  a  12S.  lA  & 
W.  117;  State  ex  reL  t.  Springer,  lU  Mo.  212, 
86  S.  W.  588 ;  Ward  t.  Board  of  Bqtiallzatian, 
135  Mo.  809.  86  S.  W.  648;  State  ex  rel.  t. 
Williams,  70  Mo.  App.  288;  State  ex  rel.  t. 
Moore.  81  Mo.  App.  11;  State  ex  reL  Wal- 
l«1dge,  68  Mo.  App.  eSI.  The  su^estlong  are 
dehors  any  record  In  the  case,  and  the  request 
for  an  ord^  on  tbe  relator  to  make  a  find- 
ing of  tbe  facts  alleged,  and  to  Include  his 
finding  In  tbe  retnm,  cannot  be  granted  In 
this  proceeding.  If  we  bad  antborlty  nnder 
tbe  writ  to  grant  the  request,  and  the  com- 
missioner should  find  the  facts  to  be  as  al- 
leged, and  make  a  record  of  bis  findings  and 
Include  tbe  same  In  his  return  to  tbe  writ.  It 
could  serre  no  useful  purpose,  Cor  the  reason 
the  record  ahows  on  itB  face  that  tbe  excise 
comndssloner  exceeded  bis  Jurisdiction  bj 
granting  a  license  to  continue  In  A»ce  b^tmd 
tbe  life  of  the  petition  for  such  license.  As 
before  stated,  the  petltltm  ms  filed  May  10^ 
1901,  and  the  license  was  not  granted  until 
January  28.  1905,  and  was  made  to  continue 
In  force  for  six  nuratfaB.  Section  2997,  Rer. 
St  1899,  as  amended  In  1901  (Laws  1901,  p. 
1^,  proTldes  that  a  petition  for  a  dramshiq) 
license  shall  remain  on  file  in  tbe  offlce  of  the 
excise  commissioner,  or  In  tbe  offlce  of  tbe 
county  derk  where  filed,  fOT  at  least  10  days 
before  It  caaa  be  acted  upon.  State  rel.  t. 
Seibert,  87  Ma  App.  212;  71  S.  W.  96.  Tbe 
dramshop  act  contemplates  that  after  the  pe- 
tition has  been  <ni  file  in  the  ofdce  of  the  ex- 
cise cfMnmlssioDier  for  10  days  it  shall  be  loreB- 
ently  acted  upon  by  him,  and  that  a  license 
shall  be  panted  or  refused;  If  granted.  It 
should  be  for  six  months.  Secticm  2988,  Ber. 
St  1889;  State  »  rel.  r.  Moore,  supra.  At 
tbe  expiration  of  the  fint  license  tbe  appli- 
cant may  have  the  license  renewed  for  an- 
otiter  term  of  six  months  on  tbe  petition.  At 
the  expiration  of  tbe  second  Uoense  tbe  life 
of  the  petition  expires,  and  If  the  licensee 
would  continue  his  saloon  business  he  must 
go  ba<^  to  the  taxpayen  and  get  a  new  pe- 
tition from  them.  Laws  1801,  p.  142.  It  was 
never  Int^ided  tiiat  a  petition  for  a  dram- 
Bbop  license,  after  being  filed  with  the  excise 
oommtssiouM  or  with  the  clOTfc  of  tbe  county 
court,  an  the  case  may  be,  should  1^  dormant 
months  (In  this  case  fSor  8  months),  and 
tba  be  brought  forward  as  auttiorily  for  la- 
suing  license  fOr  a  period  b^nd  12  months 
and  10  days  from  the  date  of  Ite  filing,  or  for 
more  than  a  year  b^nd  the  first  term  of  the 
county  court  at  whldi  tbe  petition  could  right* 
fully  baTe  been  tekoi  up  and  passed  upon,  w 
beyond  the  day  when  tbe  excise  commlSBloner 
could  have  lawfully  token  tbe  petition  up  and 
passed  upon  it  Tlw  petitlw  Is  good  for  one 
year  only  after  tbe  granting  <^  tbe  first  11- 
coise,  which  first  license,  we  think,  tbe  law 
clear^  eontonplates  should  be  granted  by 
the  excise  commissf(xier  Immediately  after 
tbe  petition  has  remained  on  file  in  his  office 
for  10  daya.  The  manifest  intention  of  the 
Legislature,  as  nhlblted  by  the  drnniftbop 
act  Is  that  petttlons  for  dramshop  license 


shall  be  renewed  once  fai  erefy  13  nmiflis. 
Prior  to  tbe  amended  act  of  1893,  the  statute 
In  terms  so  prorlded,  and  named  tiie  day  oa 
wbUdi  petitions  should  be  ffied.  Tbe  oilr 
change  effected  by  the  amendments  of  18B3 
and  1801  is  that  a  petition  filed  on  any  date 
la  good  for  one  year  from  that  date,  and  the 
petition  must  remain  on  file  tm  Inspectten  at 
least  10  days  before  It  can  be  acted  upon. 
Our  conclusion  Is  that  tbe  e»:ise  commis- 
sloner  was  without  Jurisdiction  to  Issue  a  li- 
cense for  a  p^od  bey<md  May  81, 1906;  tost 
by  Issuing  the  llorase  to  ran  to  July  28, 1905. 
he  eneeded  bis  Jurisdiction,  and  tor  tills  rea- 
son the  Itease  Is  void. 

Wberef<ne  it  Is  considered  the  court  thit 
tbe  llceme  of  Carl  Anschuets  to  keep  a  dram- 
abap  at  the  camtx  of  Kingsblghway  and  Di^ 
mar  avenue;  tn  block  No.  8,765,  In  tiie  dty  of 
St  Louis,  be^  and  the  same  la,  hereby  Quasb- 
ed,  canceled,  and  for  naught  held. 

NOBTONI,  coneuvs.  OOODB,  J.,  not 
sitting. 


ENBISLET  LUMBm  GO.      EDWABD  B. 
STODDARD  CO.  et  aL 

(St  Louis  Court  of  Appaala.   Mlssoart.  Jtam 
h  1906.) 

1.  Mecharjos'  Liens  —  PxBaoitAi.  TunoHxnr 
Against  Pabthbs. 

Where.  In  an  action  against  a  firm  to  «d- 
fores  a  Bobcontractor's  lien,  one  of  the  mem- 
bers of  sach  firm  was  personally  served  widi 

Jirocess,  plaintiff  was  entitled  to  a  personal 
□dgment  agBinst  bim. 

[EkL  Note. — For  cases  in  point,  see  toL  88^ 
Cent.  Dig.  Partnership,  H  «1,  4S7J 

2.  Sam— NoTicn  to  Owneb, 

n^ugh  notice  of  an  intention  to  file  a 
mechanic's  Uen  was  not  served  on  all  the  own- 
ers of  the  property,  where  It  wss  served  on  one 
of  Buch  owners  the  Uen  can  be  snforesd  agahHt 
his  undivided  interest 

[Bd.  Notsi — Tot  esses  In  point,  see  voL  8i 
Gent  IHg.  Mechanics*  liens,  f  60&] 

3.  Saue— Statkmbiit  or  Matxbiau  FumniSE- 

XD — SUFFICIENOT  AS  TO  ITEUS. 

A  mechanic's  lien  statement,  in  whidi,  at 
tbe  head  of  the  first  column  on  each  i>age,  ap- 
peared the  word  "Lumber,"  ondemeath  whidi 
were  numerical  and  abbxenated  verbal  desipA- 
tions  of  different  kln^  of  lumber  funiiabeJ. 
which  abbreviations  were  nnderstood  In  trad# 
and  employed  constantly  in  making  ont  bills 
and  stating  accounts,  waa  sufficiently  fnU  and 
definite  as  to  the  Items  of  mataial  fumlibed. 

[Ed,  Note. — For  cases  In  point,  see  vol.  S< 
Cent  Dig.  Mechanics'  Uens,  H  WO,  2G6-20Q.I 

4.  SAUE— AbUBEVIATIONS— PABOL  BviDEIfCB. 

Oral  testimony  is  admissible  to  explain  the 
meaning  of  flruras  and  abbreviations  employed 
in  a  mechanics  lien  statement. 

5.  Save— SxATEmnr  or  Matebxau  Fubihsb- 
ED— SnmciENOT  AS  TO  Dates. 

Rev.  St  1898,  |  4207,  requires  ewy  or(r 
inal  contractor  within  six  months,  and  evoy 
Journeyman  within  slxt^  days,  and  every  other 

Krson  seeliing  a  lien  within  four  months,  after 
I  Indebtedness  accraed,  to  file  a  jost  and  true 
account  of  the  demand  doe  bim,  after  all  isrt 
credits  have  been  given :  the  same  to  be  ver- 
ified by  oath.  Chapter  47.  art  4,  ||  4238-4236 
(the  raUroad  lien  law)  requires  that  dates 
materials  were  famished  dwnld  be  glvsa.  Da 
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other  lien  statutes  exact  nothlns  in  regard  to 
time,  axMpt  that  the  lien  most  Iw  filed  within 
a  certain  period  after  the  indebtedneas  accraea, 
whi(^  in  the  case  of  a  aubcontractor  is  four 
months.  Held  that,  where  a  subcontractor  stat- 
ed in  the  affidavit  attached  to  his  iien  accoont 
that  the  demand  accrued  within  four  months  be- 
fore the  fiUn?  of  the  Iten  claim,  such  lien  ao> 
count  was  Bumcient.  though  there  was  no  show- 
ins  to  when  the  first  material  was  furnish- 
ed, or  the  extreme  dates  between  whidi  all  the 
material  was  furnished,  or  any  dates  when  the 
diflerent  items  were  f  amiahed. 

Appeal  from  Circuit  Oourt,  Greene  Coun- 
ty; Jas.  T.  Neville,  Judge. 

Action  by  the  Knelsiey  Lumber  Company 
against  the  Edward  B.  Stoddard  Company 
and  others.  From  a  Judgment  for  defend- 
ants, plaintiff  appeals.  Reversed  and  re- 
manded. 

Geo.  Hubbert,  for  appellant  O.  H.  Hont- 
somery  and  Frud^  7arlln,  for  reqKmdentB. 

Statement 

OOODB,  J.  The  controversy  In  this  case  is 
over  a  lien  for  materiel  used  la  the  constrnc- 
tion  and  bulldli^  of  an  improvement  con- 
stitntlng  an  ice  factory.  The  defendants  O. 
F.  C.  Gori  and  Charles  F.  Murray,  composing 
the  firm  of  Gorl  A  Hurray,  proprietors 
of  the  ground  on  which  the  Ice  plant  was 
«rected,  and  the  contractom  for  the  erectlcHii 
of  It  were  Edward  B.  Stoddard  and  J.  B. 
Hayward,  doing  business  under  the  firm 
name  of  Edward  B.  Stoddard  Company.  The 
plaintiffs,  B.  L.  Knelaley,  Harre  Enelsley, 
and  Harry  B.  Enelsley,  were  partners  doing 
business  under  the  firm  name  of  the  Knelaley 
Liumber  Company,  and  engaged  In  the  sale 
of  building  material.  The  material  for  which 
a  Uen  was  filed  was  sold  and  delivered  by 
the  plaintiffs  to  the  Edward  B.  Stoddard 
Company  to  be  need  In  the  construction  ot 
the  factory  which  said  company  was  erecting 
under  contract  with  Corl  &  Hurray.  Plaln- 
tUta  Uier^re  are  subcontractors  who  fur- 
nished material,  and  are  trying  to  enforce 
a  subcontractor^  Hen.  The  material  Is  al- 
lied to  hare  been  furnished  between  March 
— .  1900,  and  Jane  S,  1900.  The  finttre  ae> 
count  fell  dne,  according  to  the  petition,  on 
tbe  latter  date.  A  great  part  of  the  material, 
amounting  In  value  to  $1,746.49,.  was  furnish- 
ed under  an  original  estimate  submitted  by 
plalntUTs  to  the  contractors  at  the  inception 
of  the  work.  Many  extras  were  ordered 
during  the  progress  of  the  work,  amonnt- 
Ing,  as  we  gather,  to  about  $500.  Payments 
were  made  at  different  times  a^regatlng 
$778.40,  leaving  a  balance  due  of  $1,468.08. 
Tbe  petition  describes  the  land  on  which 
the  improvement  was  erected;  avers  that 
the  material  was  famished  the  contractors 
for  use  In  erecting  the  plant,  and  was  so 
need;  that  on  S^tember  2S,  1000.  plaintiffs 
gave  notl(»  to  tbe  landowners  of  tbelr  Intoa- 
tion  to  file  a  lien,  and  duly  filed  the  same 
with  the  derk  of  the  Newton  coan^  drctdt 
court  October  26.  1900.  Tbe  action  to  en- 
force the  lien  was  against  the  original  con- 


tractors, the  firm  of  Edward  B.  Stoddard 
Company,  and  Corl  &  Murray,  the  landown- 
ers. When  the  contract  was  let  to  Edward 
B.  Stoddard  Company  for  the  erection  of 
the  factory,  that  firm  gave  Corl  &  Murray  a 
bond  for  tbe  faithful  performance  of  tbe 
condltionB  and  covenants  of  tbe  contract, 
and,  among  other  things,  to  keep  the  prem- 
ises firee  from  mechanics'  liens.  Piaintifls 
signed  the  bond  as  sureties,  and  Corl  &  Mur- 
ray pleaded  it  In  bar  of  the  action  of  tbe 
Knelsiey  Lumber  Company;  averring  that 
its  condition  had  been  broken  by  Edward  B. 
Stoddard  Company  falling  to  keep  the  prem- 
ises free  from  mechanics'  liens,  and  that  as 
the  plaintiffs,  under  tbe  firm  name  of  Enels- 
ley Lumber  Company,  were  bound  on  the 
bond  as  sureties,  they  had  covenanted  that 
Hens  should  be  kept  off  the  premises,  and 
were  estopped  to  assert  a  Hen  in  their  own 
behalf.  The  answer  avers  that  the  Enelsley 
Lumber  Company,  by  reason  of  the  breach 
of  tbe  bond  by  the  contractors,  became  lia- 
ble to  Corl  &  Murray  In  the  sum  of  $563.70 
over  and  above  the  amount  of  plaintiffs'  lien. 
Judgment  was  prayed  for  that  amount  by 
way  of  counterclaim  In  addition  to  the  plea 
of  estoppel.  The  answer  also  contained  a 
general  denial.  In  reply  to  tbe  plea  of  es- 
toppel and  the  counterclaim,  the  plalntlfts  al- 
leged that  Corl  &  Murray  had  committed 
various  breaches  of  the  condition  of  the 
bnlldlttg  contract  during  the  erection  of  the 
improvements,  which  breaches  sufficed  to  ex- 
onerate plalntlflia  as  sureties  on  the  bosid 
given  to  secure  performance  of  the  con- 
tract and  deprived  Corl  &  Mnrray  of  tbe 
right  to  assert  an  estoppel  against  the  plaln- 
tlCTs  by  reason  of  tbe  latter's  suretyship,  or 
to  a  Judgment  on  tbe  bond  by  way  of  coon- 
twdaim. 

Tbe  case  wlginated  in  tbe  Newton  county 
drcnlt  court  bat  went  by  change  of  rmw 
to  Greene  county.  The  Hen  claim  or  account 
which  was  filed  In  the  office  of  the  drcnlt 
deric  of  Newton  county  was  verified  by  tbe 
affidavit  of  Harry  R.  Knelsiey,  and,  among 
other  essential  statements,  says  tbe  lien  de- 
mand accrued  wltfato  fOnr  months  prior  to 
tbe  filing  of  the  lien,  and  that  ten  days  be- 
fore filing  it  plaintiffs  gave  notice  of  their 
demand  to  Corl  &  Murray,  and  that  a  Uen 
claim  would  be  filed.  In  no  part  ot  tbe  Uen 
papers — neither  In  the  statement  of  fticts 
preceding  the  account  proper,  nor  in  the  af- 
fidavit— was  It  stated  when  die  account  be- 
gan. That  portion  of  the  account  which  sete 
out  the  various  items  of  ^tras  famished  by 
plaintiffs  contains  a  numerical  notatl<m  of 
tbe  dates  when  the  different  extras  were  fnr- 
nlshed,  but  that  portion  which  Uste  ttie  items 
famished  under  the  original  estimate  gives 
no  dates,  dther  In  nombos  or  words.  At 
the  head  of  tbe  first  column  of  each  sheet 
of  Uia  acconnt  appears  the  word  ''Lamber," 
and  under  that  wwd  certain  iibbreviated 
trade  desctlptlonB  of  tlie  Items  furnished. 
The  account  Is  too  long  to  set  ont  in  fall, 
but  we  wUl  transcribe  part  otitt 
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It  will  be  observed  that  tlift  accoant  haa 
at  Ita  head  the  date  September  22,  1900. 
But  it  la  agreed  that  this  was  the  date  when 
tbe  account  waa  made  out  pr^taratory  tQ 
^vlng  notice  of  the  Intention  to  file  a  Hen, 
and  not  the  date  when  any  of  the  first  ma- 
terial was  fnmtshed.  Plaintiffs  offered  the 
lien  claim  In  evidence  at  the  trial,  bnt  the 
court  excluded  it.  An  exertion  waa  saved 
to  that  ruling.  The  notice  of  Intention  to 
file  a  lien  was  served,  according  to  the  re- 
turn of  the  sheriff,  on  the  firm  of  Oorl  &  Mnr- 
ray,  by  delivering  a  copy  to  (me  member  of 
the  iirm  (O.  V.  O.  Oorl).  In  this  action  to 
enforce  the  lien,  personal  service  of  the  writ 
of  summons  was  obtained  on  J.  P.  Hayward, 
wbo  waa  in  Newton  county.  The  defendant 
Sdward  &  Stoddard  vaa  a  xealdeat  of  Obl> 


cago,  111.,  when  the  action  was  Instlttited, 
and  an  affidavit  of  his  nonresldence  In  the 
state  of  Missouri  was  filed  with  the  peti- 
tion. A  summons  was  Issued  to  the  aherift 
of  Cook  county,  111.,  commanding  him  to 
serve  Stoddard  in  his  bailiwick,  and  that 
writ  was  executed  by  personally  serving 
Stoddard  tn  Illinois.  Tbe  trial  court  stated 
that  it  excluded  tbe  lien  claim  because  it 
was  defective  on  its  face  In  respect  of  dates 
and  items,  and  could  not  be  amended.  Plain- 
tiffs tendered  proof  of  the  other  allegations 
of  their  petition  necessary  to  make  a  case 
on  the  lieu  account,  but  all  the  evidence  ten- 
dered was  excluded.  Thereupon  tbe  court 
gave  this  declaration  of  law:  "The  court 
declares  the  law,  and  Instructs  the  Jury  that, 
upon  the  plaintiff's  evldencflb  which  tends  to 
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prore  the  alle^atlonB  In  their  petition,  the 
plaintiffs  cannot  recover,  and  tbe  rerdlct 
must  be  against  tbe  plaintiffs,  In  favor  of 
Cori  A  Murray,  because  the  plalntiffa*  Hen 
account  Is  not  sufficient  In  law  as  to  dates 
or  items;  In  favor  of  Stoddard  &  Hayward. 
because  there  was  no  service  on  them  In  this 
state  to  support  a  personal  Judgment"  An 
exception  was  saved  to  tbat  declaration,  and 
plalDtlffa  took  a  nonsiilt,  with  leave  to  move 
to  Bet  It  aside.  A  motion  to  set  It  aside  was 
filed  In  due  time,  containing  these  grounds: 
"First.  Tbe  court  erred  In  excluding  tbe 
plaintiffs'  Hen  account  and  statement,  and 
claim  and  evidence.  Second.  The  court  erred 
in  holding  tbat  evidence  of  tbe  plaintiffs  of- 
fered was  insufflclent  to  support  a  Judgment 
In  their  favor.  Third.  Tbe  court  erred  In 
holding  that  the  conrt  had  no  Jurisdiction 
for  personal  Judgment  against  Stoddard  & 
Co.  Fourth.  The  court  erred  In  giving  a 
.declaration  and  Instruction  perraiptorlly  di- 
recting a  verdict  against  plaintiffs,  against 
the  law  and  contrary  to  the  evidence  ad- 
duced and  offered  by  them.  Fifth.  Tbe  court 
erroneously  compelled  plaintiffs  to  take  the 
said  nonsuit  by  Its  adverse  rulings  as  to  the 
law  of  the  case,  and  by  excluding  evidence." 
The  above  motion  was  overruled,  and  plaln- 
tltCs  appealed. 

Opinion. 

1.  It  Is  apparent  that  tlie  learned  circuit 
Judge  erred  In  holding  there  could  be  no  per- 
sonal Judgment  against  tbe  defendant  Hay- 
ward.  He  was  a  member  of  tbe  firm  of  Ed- 
ward B.  Stoddard  Company,  and  was  one  of 
the  original  debtors  for  the  material  In  con- 
troversy. As  be  was  personally  served  with 
process  In  tbe  case,  plaintiffs  were  entitied 
to  Judgment  against  him.  The  court  below 
was  under  the  impression  that  Hayward,  as 
well  as  Stoddard,  had  been  brought  Into 
court  by  constructive  service,  and  therefor© 
was  not  amenable  to  a  personal  Judgment 
Counsel  for  tbe  defendants  say  tbe  court's 
attention  was  not  called  to  this  erroneous 
ruling  In  the  motltm  for  new  trial,  but.  by 
inspecting  the  grounds  of  tbat  motion.  It  wUl 
be  seen  that  It  was  called  to  tbe  court's  at- 
tention in  a  sulflcientiy  definite  way.  Be- 
sides, the  declaration  of  law  given  by  tbe 
court  opUdtly  declared  thwe  was  no  serv- 
ice on  Stoddard  and  Hayward  In  this  state 
to  support  a  personal  Judgment  That  dec- 
laration was  erroneous  as  regards  Hayward, 
and  the  motion  for  new  trial  Mnnplalned  of 
the  declaration. 

2.  The  notice  of  an  Intention  to  file  a  lien 
was  snred  only  on  Corl,  one  of  the  owners 
of  the  premises,  and  not  on  his  co-owner, 
Murray.  Vor  this  reason  the  contention  Is 
preferred  that  the  lien  must  fail,  as  the  law 
requires  subcontractors  to  give  notice  to  all 
tbe  owners  of  premises  of  an  Intention  to  file 
a  liisn.  There  may  be  a  question  as  to 
whether  service  on  Corl  would  support  a 
Judgment  enforcing  a  lien  against  Murray's 


Interest  In  the  premises,  altiiough  tbe  two 
were  partn^  and  In  some  sense  agoits  foe 
each  other.  This  questiw  we  waive,  as  It 
does  not  call  tor  preset  decision.  We  have 
no  doubt  that,  notice  liavlng  been  sared  on 
Corl,  tbe  Hen  can  be  enfiwced  against  bli 
undivided  loterest 

S.  The  important  and  difficult  question  It 
whether  the  Hen  statement  was  sufflclentiy 
full  and  definite  to  satisfy  the  law.  The 
lower  court  held  It  Inadequately  stated  the 
Items,  and  the  dates  when  they  were  fur- 
nished. We  think  tbe  description  of  tbe 
items  of  material  furnished  meets  the  re- 
qulremrat  of  tbe  law.  The  heading  of  tl>e 
first  column  of  each  page  show;pd  the  differ- 
ent Items  following  w^e  lumber,  because 
tbe  wwd  "Lumber"  stood  at  tbe  head  of  the 
column.  Underneath  were  numerical  and 
abbreviated  verbal  designations  of  the  dif- 
ferent kinds  of  lumber  furnished.  Such  ab- 
breviations are  understood  In  trade,  and  em- 
ployed constantly  In  making  out  bills  and 
stating  accounts.  It  was  competent  to  ex- 
plain by  oral  testimony  the  meaning  of  tbe 
figures  and  abbreviations.  Hie  flgares,  ab- 
breviated words  and  Initial  tetters,  such  as 
"8.  &  D."  ••Com.  Fig,"  "No.  1  Rgh,"  "Star 
dp  sdg,"  doubtless  can  be  shown  to  have  a 
-well-known  meaning,  and  to  be  descriptive 
of  the  kinds  and  sizes  of  tbe  different  lots 
of  lumbar  furnished.  Sometimes  the  mate- 
rial was  named— for  Instance,  "Rnb«*(dd 
Roofing."  The  question  ot  tbe  suflldeDcy  of 
such  dedgnations  of  material  in  a  llesi  ae- 
count  was  passed  on  by  our  Supreme  Court 
in  Henry  T.  Plitt,  84  Mo.  287.  241.  Tbe  conrt 
said  the  beading  of  the  account  showed  flw 
figures  used  to  dedgnate  the  itans  refored 
to  lumber,  and,  as  figures,  instead  of  words, 
are  In  common  use  In  trade  to  indicate  ar- 
ticles sold,  tbe  statement  was  good.  Tbe 
same  proposition  was  passed  on  in  Schnlen- 
burg  V.  Werner,  6  Mo.  App.  292;  Holland  r. 
Ounllff.  96  Mo.  App.  07,  69  8.  W.  737.  In 
those  cases  the  accounts  were  no  man  full 
and  d^lto  in  describing  the  different  lots 
of  material  than  is  the  present  account  We 
therefore  deem  it  not  an  opoi  question  tbat 
this  one  sufficiently  describes  tbe  kinds  of 
material  furnished  to  be  good  under  tbe  me- 
chanic's Hen  statutes. 

4.  The  next  point  to  be  considered  Is  tbe 
^ect  of  the  absence  of  dates.  As  to  tbe 
time  the  ectras  wwe  furnished,  tbe  months 
and  days  of  the  mmtb  are  Indicated  by  num- 
bers, as  is  customary  in  commercial  affairs. 
These  numerical  destgnattons  could  have 
been  explained  by  testimony,  and  tbe  tln>e 
they  Indicated  defined.  But  the  dlfflcnlty  la 
tbat  no  year  Is  given  In  tbe  bill  of  extras, 
and  the  part  of  the  account  containing  tbe 
lumber  furnished  undv  the  original  estimats 
has  no  notation  of  dates,  either  in  words  w 
figures.  Tlie  account  Itself  may  be  assisted 
by  the  affidavit  attacbed  to  it  MitclkeU 
Planing  MiU  Co.  T.  AlUson.  188  Ma  M,  66. 
40  &  W.  US,  eO  Am.  8t  BQp.  ML  But  tbs 
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affldavlt  contains  nottilnv  to  throw  light  on 
when  the  material  was  fnmlriied.  ucept  the 
statement  that  the  demand  accmed  four 
montha  prior  to  Uie  filing  of  the  lien.  Stat- 
iDff  the  mtrnths  and  days,  but  not  the  year* 
leares  the  time  when  the  material  was  tar- 
nished tmeertatn.  Therefore  the  lien  paper 
■hows  no  more  than  that  the  demand  ac- 
crued within  four  montha  prior  to  the  filing 
4»f  the  claim  in  the  offlce  of  the  drcnlt  court 
The  last  extra  was  funlBhed  June  8th,  as 
is  shown  by  the  notation  "6/8."  The  last 
credit  of  fOOO  was  entered  June  10th  ("6/10^0. 
The  question  for  dedsim  is  as  to  whether 
the  statement  that  the  demand  accrued  wlUi- 
In  four  months,  without  any  showing  as  to 
when  the  first  material  was  furnished,  or  the 
extreme  dates  iMtween  which  all  the  ma- 
terial was  furnished,  or  any  dates  when  the 
different  Items  were  furnished,  makea  a  good 
lien  account  In  answering  this  quslton,  the 
lltst  tiling  to  ascwtaln  is  what  our  statutes 
■ay  on  tiie  subject.  If  anything.  The  stat- 
ntea  require  erery  original  contracts  within 
stx  monttis,  and  every  Joum^man  within 
sixty  days,  and  every  other  poson  seeking 
a  lien  within  four  months,  aftw  his  indebt- 
edness accrued,  to  file  tn  the  offlce  ot  the 
clerk  of  the  circuit  court  of  the  pnver  coun- 
ty a  Just  and  true  account  (rf  the  demand  doe 
him,  after  all  Just  credits  have  been  given; 
the  same  to  be  verified  1^  oath,  Ber.  St 
1899.  i  4207.  The  railroad  lien  law  express- 
ly requires  dates  to  be  given.  Ber.  St  1899,c. 
47.  art  4,  H  4289-4268.  The  othee  lien  stat- 
utes say  tn^hing  about  dates,  and  Uielr  lan- 
gaaga  exacts  nothing  in  regard  to  time,  except 
tbat  the  lien  must  be  filed  within  a  certain  pe- 
riod after  the  indebtedness  accrues.  In  the 
case  ot  a  snbctmtractor  ttila  period  la  ftmr 
numths.  Now,  as  the  plaintiffs,  who  were 
■uboontractors,  avored  in  the  Ilea  paper  tbat 
tbelr  donand  aorued  within  four  montha  of 
the  filing;  th^  complied  with  the  language  of 
the  statutes.  If  any  more  in  regard  to  datea 
or  time  Is  necessary,  it  is  on  account  of  the 
Impllcatton  arising  tnm  tba  use  of  the  ex- 
pression **a  Just  and  true  account**  Are  the 
dates  of  the  different  items  of  an  account, 
or  of  the  first  and  last  items,  essential  In- 
gredients ot  a  Just  and  true  account,  accord- 
ing to  the  meaning  of  that  term  In  the  me- 
chanic's lien  lawT  By  "just  uid  tru^'  Is 
meant  an  account  which  states  trutii,  and 
not  falsehood,  and  demauda  no  more  than,  in 
right  and  Justice,  the  claimant  ought  to 
have.  The  question  comes  down,  then,  to 
the  ^Mgal  meanlifg  of  ttie  word  "account"; 
and,  if  we  turn  to  the  books,  we  find  that 
the  word  has  no  precise  and  tofiexlble  mean- 
ing In  law,  but  is  one  ct  diverse  slgnlfica- 
tlona  Morrisette  v.  Wood,  128  Ala.  BOB.  SO 
Sooth.  680.  The  primary  Idea  of  an  account 
is  a  statement  ot  debits  and  credits  betweoi 
parties  who  have  been  dobig  bndness  with 
each  other.  Wbltwell  v.  WUlard,  1  Hete. 
(Mass.)  216;  Nelson  v.  Posey  Co..  lOB  Ind.  287. 
4  N.  B.  703;  Purvis  v.  Kroner,  18  Or.  414,  28 


^e.  260;  Torgemi  t.  Oote,  88  Me.  106,  88 
Atl.  787.  An  account  has  been  defined  as  a 
written  statement  ot  pecuniary  transactions; 
a  detailed  statement  of  demands  In  the  na- 
ture ot  debit  and  .credit  between  parties, 
arialng  out  of  contract  or  some  fiduciary  re- 
lation. 1  Am.  ft  Bug.  Sbicy.  Law  (2d  Bd.) 
p.  484.  Anothw  text-book  says  an  account 
is  no  more  than  a  list  of  items,  whether  deb- 
ite  ot  credlte;  an  exhibit  of  charges  and 
credits  growing  out  ot  mutual  dealings,  pre- 
sented in  such  form  as  to  facilitate  the  de- 
termination of  the  balance  due  by  simple 
calculation;  tbat  tlie  term  has  no  deariy  de- 
fined legal  meaning,  but  the  primary  idea 
Is  that  of  debit  and  credit  1  Oyc.  862.  The 
conduidon  from  these  dMnitlons  Is  that  giv- 
ing the  dates  of  various  transadAons  Is  not 
Indispensable  to  an  account,  though  dates, 
ire  know,  are  uanally  afflmd  In  stating  a 
bill  of  deblte  and  credits.  The  conclnsion  Is 
to  be  derived,  also,  that  the  word  "account" 
is  not  a  word  of  precise  tedmlcal  import  re- 
quiring the  presnmpthm  that  the  Legislature, 
in  using  it,  meant  to  call  for  a  statement  of 
partlcnlars  containing  essential  and  wdl- 
known  parts.  There  are  technical  words 
which  convey  a  meaning  not  only  d^lnlte, 
but  full  and  predse.  For  Instance,  if  the 
word  "deed"  la  used,  It  imports  an  Instru- 
ment possessing  certain  elemento  or  parte, 
which  at  (mce  occur  to  one  of  legal  training. 
The  courts  of  this  state  have  had  occasion  to 
pass  (m  the  term  "account**  as  used  in  the 
mechanic's  lien  law.  In  McWlUlama  v.  Al- 
lan. M  Mo.  578,  it  was  said  there  la  a  broad 
dlBtlnctiott  betweoi  an  account  and  the 
amount  due;  the  balance  due  Is  but  the  re- 
sult of  the  debit  and  credit  sides  (tf  an  ac> 
count;  it  impltes  mutual  dealings,  without 
which  there  could  be  no  balance;  what  the 
Leg^slatare  Intended  was  that  the  lienor 
ahould  «chlblt  his  demand  fully,  and  therdiy 
show  the  balance  sou^t  to  be  imposed  as  a 
Hen,  Instead  of  merely  stating  the  balance. 
But  tbe  Suprane  Court  salA  In  Mitchell,  ete.. 
Oo.  v.  Allison,  138  Mo.  50;  40  8.  W.  118.  60 
Am.  St  R^.  644,  that  the  authority  of  Mc- 
Williams  V.  Allan  had  been  shaken  in  re- 
gard to  the  necessity  of  Itemizing  an  ac- 
count by  the  later  case  of  BlUlker  v.  S'ran- 
daco,  66  Mo.  B88,  which  went  Ult  toward 
authorizing  a  Inmpli^  charge  JoAer  certain 
circumstances.  In  Coe  v.  Bitter.  86  Mo.  277. 
287.  It  was  said  Incidentally  Ciat  the  dates 
of  items  ought  to  appear  in  a  lien  account; 
and  thia  ruling  was  taken  in  Gurless  v.  Lew- 
is, infra,  as  estebllshlng  tbe  rule  tbat  dates 
are  Indlsprasable.  Tbat  remark  was  made 
in  a  case  wherein  the  question  tor  decision 
was  aa  to  whether  a  Hen  fOr  material  or  a 
deed  of  trust  on  the  premises  should  have 
priOTlty,  and  Ihe  decision  depended  on  when 
the  material  was  furnished.  A  lien  attechea 
in  favor  of  any  one  who  furnishes  material 
for  an  Improvement  after  It  la  begun,  and 
the  Hen  enjoys  priority  over  a  subsequent  In- 
cumbrance, but  not  over  an  Incumbrance 
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earlier  In  p<^t  of  time  than  tlie  Inc^ition  of 
the  work.  It  Is  obvioaa  that  the  date  when 
an  ImproTement  Is  started  and  material!  fur- 
nished Cor  It  is  Tital  when  the  controTersr 
is  concerning  which  has  priority— a  Uen  or 
an  Incnmbrance.  In  Coe  t.  Ritter,  supra,  the 
dates  when  Ihe  severa!  lota  of  material  were 
supplied  were  stated  in  the  Hen  account, 
and,  according  to  those  dates,  the  deed  ot 
trust  was  entitled  to  precedence.  But  the 
right  was  asserted  to  show  the  dates  glvm 
in  the  Hen  paper  were  incorrect  and  that 
part  of  the  material  was  famished  eariler 
than  they  indicated.  This  evidence  was  re- 
jected on  the  ground  that  the  statutes  called 
for  a  Jnst  and  true  account,  and  the  tenore 
of  others  Interested  In  the  premises,  who  had 
relied  on  the  statement  filed  with  the  circuit 
clerk,  ought  not  to  be  Jeopardized  by  con- 
tradicting the  statemrat  That  decision  did 
not  touch  the  question  in  hand.  It  Is  diffi- 
cult to  see  how  dates  can  be  important  when 
the  controTersy  la  between  a  proprietor  of 
pranises,  who  contracts  In  person  for  an  im- 
provement, and  a  party  who  supplies  materi- 
al for  the  improyement  Of  course,  If  Om 
material  was  supplied  more  than  Are  years 
before  the  action  was  instituted,  and  the 
earlier  items  wen  not  kept  alive  by  a  run- 
ning account  those  Items  vould  be  barred 
by  the  statute  of  Hmitatlons.  That,  howev- 
er, would  be  matter  of  defense  in  a  suit  to 
enforce  the  Uen.  and  the  necessity  of  tiiowlng 
It  on  tiie  face  of  the  Hen  claim  Is  far  ^m 
obvious.  Mitehell,  etc.,  On.  v.  Allison,  su- 
pra. 

As  the  tma  "account  has  no  precise  tedi- 
nlcal  meaning  whai  interpreting  a  statute 
In  which  it  Is  used  we  should  adopt  that  one 
of  Its  common  meanings  which  will  realize 
best  the  main  object  of  the  statute.  Now,  as 
a  statonent  of  debits  and  credits  may  ^ther 
contain  dates  or  not^  and  still  constitute  an 
account;  we  should  not  require  any  fuller 
showing  of  dates  In  a  lien  account  than  the 
language  of  the  lien  statutes  calls  for,  or 
than  will  aid  in  accomplishing  the  purpose  of 
those  statutes.  To  require  mwe  would  In- 
cumber the  law  with  a  useless  rule.  The 
principal  facts  to  be  shown  by  a  Hen  states 
ment  are  what  material  or  vwk  the  claim- 
ant wishes  a  Hen  for,  and  when  the  Indebt 
edness  accrued.  Such  a  showing  enables  the 
owner  of  the  preuisea  to  ascerteln  whether 
the  WQriic  or  material  actually  wait  Into  the 
ImpTovement,  and  whether  the  statemmt 
was  filed  in  the  time  limited.  By  ascertain- 
ing the  truth  about  those  matters,  the  owner 
win  know  that  his  property  is  or  is  not  liable 
prima  facie  for  the  claim.  So  much  regard- 
ing what  strikes  us  as  the  sound  theory  of 
the  question,  het  us  return  to  tba  cases. 

There  has  been  a  diversity  of  rulings  by 
the  ai^ellftte  courte  of  this  state  as  to  the 
necessity  of  dates  to  a  Hen  account  It  may 
be  aald  that  all  the  decisions  hold  that  a  date 
need  not  be  afllxed  to  every  item.  The  real 
problem  ia  as  to  whethw  the  Uen  paper 


must  show  the  extreme  datea  of  t3ie  account 
(that  is,  the  dates  of  the  Initial  and  the  final 
transaction),  or  whetho'  It  suffices  to  Bfaow 
the  demand  accrued  within  four  numtbs  be- 
fore the  filing  of  the  lien-  account  oe  wbat- 
evw  the  period  may  be,  depodlng  on  the 
diaracter  of  the  claimant  The  deddon  In 
Cnrless  v.  Lewis,  46  Mo.  App.  278,  was  that 
a  "Just  and  true  account"  meant  an  Itemlaetl 
account  with  ^tes,  and  that  a  Uen  paper 
which  did  not  lOiow  the  beginning  <^  the  ac- 
count but  did  show  that  the  demand  ac- 
crued within  six  months  prlw  to  the  flling 
(the  clajUn  was  that  of  an  original  contract- 
ox)  was  tosidndent  The  same  eonrt  (Kan- 
sas City  Court  of  Appeals)  declared  the  aanw 
doctrine  In  Hltehell,  etc..  Go.  t.  Aniaon.  Ti 
Mo.  App.  iKil.  The  lat^  case  was  certified 
to  the  Supreme  Court  as  In  conffict  with  tb^ 
decislm  of  this  court  in  Haydai  v.  Wnlflng, 
19  Ma  App.  3SS.  In  the  following  decisions, 
accounts  that  gave  the  Initial  and  tb»  final 
datea  of  various  tranaactlousi  bnt  not  tbe- 
dates  of  the  intermediate  items,  w^e  held 
good:  Meeker  v.  Catler,  51  Mo.  App.  341; 
McDermott  v.  Claas,  104  Mo.  14,  28,  15  8.  W. 
895;  Ittnn-  v.  Hughes,  183  Mo.  679,  684.  S4 
8.  W.  1110.  Tbe  first  and  last  date*  appea'r^ 
ed,  too,  In  MlteheU,  etc..  Col  t.  Allison,  for. 
though  there  was  a  long  account  In  thaA 
case,  consisting  of  many  lixma  to  vhl<di  no 
dates  were  affixed,  the  acconnt  closed  wtth 
these  words:  "Delivered  and  used  In.  the 
buUdlng  above  deaeribed  between  April  SO. 
1888  and  July  19.  1888."  The  Kansas  City 
Court  of  Appeals  held  that  tiioee  words  irane 
not  enou^,  and  that-ttie  lioi  claim  was  vvMd, 
but  the  Snprana  Court  took  tbe  other  rlew. 
It  will  be  perceived  that  as  the  acconnt  Id 
hand  lacks  fbe  initial  date^  and  tails  to  dio«r 
more  ai  to  the  final  date  whoi  matolat  was 
furnished  than  ttiat  the  demand  accrued 
within  four  months  of  Uie  filing  «HF  the  Uen. 
the  point  In  decision  In  tlie  Allison  Cmb  is 
different  from  the  one  we  are  called  oa  t» 
decide.  Still  the  tone  of  the  Suprane  Oonr^a 
decision  favors  the  validity  of  the  present 
Hen.  The  opinion  deals  with  the  meaning  of 
the  word  "account"  ftnd  says:  "The  ac- 
count which  tills  law  contemplates  la  such  s 
statement  of  the  claim  as  fairly  apprises  the 
owner  and  the  public  of  tbe  nature  snd 
amount  of  the  demand  asserted  as  a  Uen. 
l%e  acconnt  may  consist  of  one  or  more 
items.  It  may  be  all  on  one  side,  ve  mntnal 
in  ita  showing.  To  be  valid,  however.  It 
must  disclose  cm  Ito  face  that  the  demand  Is 
of  a  sort  wiUiin  the  terms  of  the  lien  law. 
The  affidavit  required  to  verify  the  account 
may  be  considered  along  with  the  account  It- 
self in  ascertaining  the  sufficiency  of  tbe  lat- 
ter." The  Stq»xeme  Courts  opinion  pointedont 
that  the  dedalon  of  the  Kansas  Oty  Gbnt 
of  Appeals  was  In  eonfilct  with  the  iecMtam 
of  tills  court  in  sevwal  cases  besides  Baydcn 
V.  Wulfing.  If  tiie  (pinion  had  held  in  tenns 
that  Hayden  v.  Wulfing  vras  cwrectly  de- 
cided, we  -would  have  no  dUBcnltr  wltt  tlie 
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present  case.  But  It  made  no  commoit  on 
tfae  diBcidonB  of  tUs  conrt  In  effect.  It  mw- 
rnled  tlie  decision  In  Curless  t.  Lewis,  snpra, 
w2ilcb  was  discarded  as  anthwl^  by  the 
conrt  which  decided  it.  In  Hayden  t.  Wnl- 
flng,  19  Ho.  App.  353,  the  account  contained 
no  dates  accept  one  at  the  fop,  which  was 
taken  as  the  time  when  the  account  was  ren- 
■dered,  and  not  the  time  when  the  material 
was  fumldied,  Jnat  as  we  take  the  date  at 
the  bead  of  the  acootmt  in  controTemy  to  be. 
The  opinion  of  Judge  Rombaner  gave  atten- 
tion to  some  of  tihe  decisions  In  this  state  oa 
the  rabject  and  contrasted  oar  statute, 
which  does  not  require  dates  In  a  lien  ac- 
•cotmt,  with  the  Pennsyiruila  statate.  which 
does.  Aftw  noticing  the  antbtHittes,  the 
oplnlcm  said:  "In  'riew  of  the  fbregolng,  we 
have  come  to  the  conclnidon  that  tifee  account 
required  by  the  statnte  is  not  necessarily  tn- 
valUtated  as'  a  lien  because  It  falls  to  give 
the  dates  when  the  work  was  doa^  provided 
it  appears  txom  It  or  other  parts  of  tfae  lien 
paper  filed  that  It  wu  completed  and  the  In- 
debtedness  accrued  within  the  period  re- 
quired by  the  statute  to  entitle  the  cimtnctor 
or  snbomtractor  to  a  lien."  In  Cole  r.  Bar- 
ron, 8  Ho.  App.  the  montiis  and  days  ot 
tbe  months  when  tfae  material  was  supidled 
were  glv&i  in  tbe  lien  statement,  bnt  not 
the  year.  The  opinion  said  that  If  Oie  Items 
were  over  four  months  old  the  rl^t  to  a 
Ilea  was  gone^  but  that  the  acconnt  was  a 
inst  and  true  one,  within  flie  meaning  oi  ttie 
statutes,  as  every  object  of  tbe  law  was  fnl- 
fllled.  The  court  held  the  Peiyisylvania  cas- 
em  were  not  in  podnt,  on  account  of  the  dlf- 
femee  between  the  Pennsylvania  and  flie 
Missouri  statutes.  In  Kern  v.  Pfaff,  44  Mo. 
App.  29,  tiie  acconnt  contained  no  dales,  but 
tbe  defect  was  lield  to  be  supplied  by  the 
averment  in  the  aflldavlt  that  tfae  demand 
accrued  within  six  months  prior  to  tbe  filing 
of  tfae  lien.  In  Bambrick  v.  Ass'n,  68  Ha 
App.  22B,  tbe  account  was  practically  like  tfae 
one  bef«e  us,  and  without  dates.  It  was  ad- 
judged suflldent,  on  the  antht^ty  of  Haydoi 
T.  Wulflng,  sopra,  and  Kearney  v.  Wurde- 
man.  83  Mo.  App.  44T.  The  latter  ease  ap- 
pears not  to  be  in  point,  because  dates  wwe 
given  In  tiie  account  Involved.  In  Broek- 
meler  v.  Dette,  68  Ho.  App.  607,  the  account 
was  for  2,400  hours  of  carpenter  work— e 
lamp  charge.  It  was  htid  valid.  The  fore- 
goiiv  dedsitms  of  tliis  court  show  beyond 
question  Ifaat  the  doctrine  it  nphirtds  is  Ifaat 
8  lien  account  Is  good,  though  no  dates  are 
Slvm,  provided  the  attached  affidavit  shows 
tbe  Indebtedness  accrued  within  tfae  requisite 
period  before  tfae  flUnff  of  the  lien  claim  in 
tbe  office  of  tlu  dreuit  clerk.  Decisions  of 
like  tenor  can  be  found  In  other  stetes  hav- 
ing statutes  similar  to  our  own.  Ntrtl  v. 
Kenneally,  ST  Neb.  870,  58  N.  W.  722;  Ohap- 
man  v.  Brewer.  48  Neb.  800.  82  N.  W.  820,  47 
Am.  8t  Bep.  778.  In  Pet^l^s  Lumber  Go. 
V.  Hiva>  76  Ho.  A,pp.  616,  the  Kansas  CBty 
Court  of  Apfjesls  dealt  with  a  lien  statemoit 


containing  a  large  numbw  of  ItMUs,  many  of 
which  had  no  dates.  The  court  said  that, 
following  the  dectelon  of  the  Supreme  Court 
In  the  Allison  Case,  the  Hen  account  must  be 
held  sufOclent,  as  the  affidavit  cimtalned  a 
statement  that  the  demand  accrued  four 
months  prior  to  the  filing  of  the  Hen.  In 
Sanderson  v.  Fleming,  37  Mo.  App.  1^,  the 
account  liad  no  dates,  and  was  not  cured  by 
an  averm^t  elsewhere  In  the  Hen  papw  that 
tfae  Indebtedness  accrued  within  the  time 
prescribed  for  filing  the  Uea  claim.  There- 
fine  tfae  court  held  that  Hayden  v.  Wulfing 
did  not  ccmtrol  the  decision,  and  the  Uen 
must  fall.  In  the  work  of  a  leading  text- 
writer  on  the  sntdect,  tiie  doctrine  seems  to 
be  maintained  that,  unless  the  lien  statuto 
requires  dates,  it  Is  sufficient  If  the  state- 
ment of  a  Uen  shows  It  was  filed  within  tfae 
requisite  time  aft»  the  indebtedness  ac- 
crued. PUllips,  Hedianics*  Uens  (8d  Ed.)  S 
869,  dtlng  Knauft  v.  UUler,  46  Minn.  61,  47 
N.  W.  313:  Johnson  v.  Stout,  42  Minn.  614, 
44  N.  W.  634.  We  have  no  dedslon  by  tlie 
Supr«ne  Court  cm  the  exact  point  involved, 
but  Incline  to  the  view  that  tbe  AUlson  Case 
sanctions  tbe  previous  rulings  of  this  court 
wbidL  were  to  tiie  effect  that  a  lloi  papw  is 
good  If  the  affidavit  states  that  It  was  filed 
within  tfae  statutory  porlod  after  tfae  indebt- 
edness accrued,  though  no  dates  are  ^ven. 
We  must  therefore  rule  that  the  learned  cir- 
cuit judge  erred  in  scdndlnx  the  lien  ac^ 
count  of  tbe  present  plaintUf  s. 

The  estoppel  and  counterclaim  pleaded  In 
the  answw  call  for  no  attention  at  this 
stage  of  tfae  case,  in  view  of  the  above  rul- 
ing. 

The  Judgment  is  reversed,  and  the  cause 
remanded.  All  concur. 


NELSON  V.  METROPOLITAN  ST.  RT.  CO. 

fBCansas  City  Court  of  Appeals.  Mlsiouri. 
June  20,  1906.) 

1.  Dahaoks— Pebsohax,  Irjubixs  —  Obliga- 
tions IHCUBBBD. 

The  fact  that  reasonable  obligations,  such 
as  medical  attention  and  nurse  and  servant 
hire,  resulting  from  personal  injuries,  have  not 
been  paid,  does  not  prevent  a  recovery  therefor, 
[Ed.  Note. — For  cases  ia  point,  see  voL  16, 
CeoL  Dig.  Damages,  |S  99,  251.] 

2.  Sahe— Pi.EADina. 

A  petition  alleging  the  payment  by  plain- 
tiff of  sums  of  money  for  medicine,  medical 
attendance,  and  nurse  and  servant  hire,  made 
necessary  by  personal  iojuries,  does  not  au- 
thorise a  recovery  of  damages  for  liabilities  in- 
curred for  such  Items,  but  not  paid. 

8.  Samb— Phtbioxah's  Sibvicu  —  Mkasttbk 

OF  ReCOVEBT. 

The  measure  of  damages  fbr  pnsoDal  Inju- 
ries, as  dependent  on  physician's  services,  Is  the 
reasonable  value  of  such  services,  unless  the 
charge  made  is  less  than  the  reasonable  val- 
ue, in  which  ease  the  recovery  cannot  exceed 
the  charge  made. 

[Bd.  Note. — For  cases  in  point,  see  vol.  15, 
Ont  Dig.  Damages,  |  24SJ 
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4.  Sasis— Evidence. 

Where  testimony  as  to  the  rendition  of 
phyaiciaii's  serviceB,  made  necesaarj  by  personal 
Injiiriea,  merely  showa  that  liability  has  been 
Incurred  on  account  of  such  services,  bat  fails 
to  show  either  the  amoant  of  the  charge  or  the 
reasonable  value  of  the  services,  a  recovery  of 
dama^  for  the  liability  so  inimrred  cannot  be 
sustained. 

[Ed.  Note.— For  cam  In  poin^  lee  voL  16^ 
Oent  Dig.  DamageB.  |  510.] 

5.  AppxaI/— Ha RMLEss  Ebbor. 

Where  a  verdict  for  injuries  to  plaintiff's 
wife  greatly  exceeded  the  sum  of  the  actual 
disbursements  made  by  plaintlS  for  medical 
attention  and  nurse  and  servant  hire,  error  in 
the  charge  tn  permitting  a  recovei^,  under  the 
[heading  and  proof,  for  liabilities  incurred  for 
such  services,  but  not  paid,  could  not  be  deemed 
haimless. 

6.  Husband  and  Wins— Ihjukies  to  Wifi^— 

MUSUU  Of  HUBBAHD'fl  BBCOVBBT— LO88  OT 
WETE'B  SBBVIOES  —  IHDBPERDENT  VOCA- 
TIONS. 

Under  Bev.  St  1S90,  c  51.  relative  to  the 
rights  of  married  women,  a  married  woman  who 
runs  a  boarding  houae  is  entitled  to  the  proQtti 
thereof:  and  m  case  of  injuries  to  her,  ren- 
dering her  unable  to  pursue  her  vocation,  the 
right  to  recover  the  damages  thus  sustained, 
including  the  consegueDt  expense  of  servant 
liiie.  belongs  to  the  wife,  and  not  to  the  hns- 
band,  and  the  latter's  recovery  in  this  respect 
is  measured  by  the  value  of  bis  wife's  services 
in  the  work  performed  for  the  family. 

[Bd.  Note. — For  cases  in  point,  see  voL  16, 
Cent  Dig.  Damages,  fiS  2^  239.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; J.  McD.  Trimble,  Special  Judge. 

Action  by  John  Nelson  against  the  Metro- 
politan Street  Railway  Company.  From  a 
judgment  for  plaintiff,  defendant  aiq^eals. 
Reversed. 

John  H.  Lucas  and  Chas.  A.  Loomls,  for 
appellant.  Meservey,  Pierce  &  German,  tor 
respondent 

JOHNSON.  J.  Clare  Nelson,  wife  of  plain- 
tiff, sastained  personal  Injuries  alleged  to 
have  been  caused  by  the  negligence  of  de- 
fendant She  brought  suit  to  recover  her  re- 
sulting damages,  and  obtained  Judgment  In 
the  sum  of  $1,000,  which  we  affirmed  at  this 
term.  Clare  Nelsfm  t.  Metropolitan  Street 
Railway  Company  (not  yet  reportet^.i'  In 
tbli  suit  the  husband  seeks  to  recovw  the 
damages  sustained  by  blm  In  consequence  of 
his  wife's  Injuries.  The  jury  found  for  blm 
in  the  sum  of  $1,000,  and  def  aidant  appealed. 

All  the  questions  presented  upon  this  ap- 
peal are  answered  in  the  opinion  filed  In  the 
wife's  case,  save  those  relating  to  tlie  meas- 
ure of  damages. 

Tlie  petition  alleges  that  *l)lalntiff  has 
been  compelled  to  pay  out  the  sum  of  one 
hundred  dollars  for  medicine,  two  hundred 
dollars  for  a  physician  and  surgical  attrition, 
one  hundred  dollars  for  nurse  hire,  and  three 
hundred  dollars  for  servants  to  pesform  the 
usual  work  heretofore  performed  by  his  tudd 
"wlfe^  and  that  he  will  be  compelled  to  pay 


■BabMrlng  penfllnfc 


out  large  sums  money  on  said  account 
hereafter,  and  that  the  Injuries  received  by 
his  wife  are  permanent;  •  •  •  that  her 
services  have  been  entirely  lost  to  this  plaio- 
tlff,  and  will  be  lost  to  him  for  a  Itmg  time 
hereafter,  during  which  time  plaintiff  bas 
been,  and  will  be  hereafter,  deprived  of  the 
comfort  sodely,  and  assistance  <rf  his  said 
wife." 

At  plaintiff's  request  the  court  gave  the 
following  instruction:  ^'The  jury  are  instruct- 
ed that  If  yon  find  for  the  plaintiff  you  will 
assess  his  damages  at  snch  sum.  If  any,  as 
yon  may  And  and  believe  from  the  evidence 
plaintiff  has  expended,  or  Jim  become  Ztable 
for.  for  medicine  for  his  wife,  made  neces- 
sary on  account  of  the  Injury  to  ber  on 
March  21,  1903,  as  detailed  In  evidence,  not 
exceeding  the  sum  ot  $100;  also  for  such 
sum.  If  any,  as  you  may  find  and  brieve 
from  the  evidence  plaintiff  has  expended, 
or  hat  become  Hoble  for,  tot  the  services  of 
a  physician  fOr  his  wlf^  made  necessary  by 
reason  of  said  injury,  not  exceeding  the  sum 
of  $200;  also  for  such  sum,  if  any,  as  yoo 
may  find  and  b^eve  from  the  evldoice  plain- 
tiff has  azpended,  or  become  liable  fort  ft* 
nurse  hire  for  his  wife,  made  necessary  by 
reason  of  said  Injury,  not  exceeding  tiie  nmi 
of  $100;  also  for  such  turn,  if  any,  «  torn 
tnav  find  and  beUeve  ftom  the  evidenee  plain- 
tiff  Aot  expended  or  beoonw  UaVle  for  on  ac- 
covni  ot  fAe  employment  of  wrvanU  to  per- 
form  the  domettio  »ervice»  for  plaintifft 
household  since  tfUd  infury,  if  you  find  and 
beUeve  from  fhe  evidence  that  such  »ervice$ 
were  performed  prior  to  »aid  fn/ary  by  ylain- 
Uffs  Mid  wife,  and  that  her  taid  infmriei 
prevented  her  from  performing  them  after- 
ioardg,  not  exceeding  the  turn  of  tSOO;  also 
such  sums,  If  any,  as  you  may  find  and  be- 
lieve from  the  evidence  plaintiff  will  be  com- 
pelled to  expend  hereafter  as  the  reasonable 
result  of  the  injury  to  bis  said  wife  for  any 
of  the  matters  hereinbefore  spedfled;  also 
for  such  sum,  If  any,  as  yon  may  find  and  be- 
lieve from  the  evidence  will  reasonably  com- 
pensate plaintiff  by  reason  of  his  having  been 
deprived  of  the  comfort  and  society  of  his 
said  wife,  if  yon  find  and  believe  from  the 
evidence  that  he  has  been  so  deprived  by 
reason  of  said  injury;  the  whole  amount  of 
your  verdict  to  be  stated  In  one  sum."  The 
directions  contained  In  the  italidxed  words 
are  claimed  by  defendant  to  be  artmeoDs, 
under  the  avwments  of  the  petition  and  the 
evidence.  It  will  be  <dMerved  that  liabili- 
ties created,  but  not  paid,  by  plaintiff  for 
medicines  boagfat  and  medical  attentioa. 
nurses,  and  swvants  employed,  on  account 
of  the  Injuries  Infilcted,  are  not  Indoded 
among  the  damages  alleged  to  have  beoi 
sustained,  but  compensation  for  than  Is  dl* 
rected  in  the  instruction.  The  laet  tibat  rea- 
sonable obligations  resulting  from  aneb  Snjn- 
ries  have  not  been  paid  does  not  prereBt  a 
recovwy  for  them.  WUbnr  v.  Ry.  Oo.  (3lck 
App.)  86  S.  W.  071;  Mlrrleieea  t.  Ry.  Co^  163 
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Ma  40%  68  B.  W.  71S;  Mirili  r.  By.  Co.,  87 
Ma  Am).  432;  Mniray  t.  By.  Co.,  101  Ma 
240.  13  S.  W.  817,  20  Am.  St.  Rep.  601; 
Morria  T.  Ry.  Ca,  144  Ho.  BOO.  46  S.  W.  17a 
But  Ijelng  In  tiie  Dfttnra  of  spedal  dami^iea, 
the  defendant  must  be  advised  by  tbe  peti- 
tion of  tbe  ipedflc  clalma  lie  1b  being  called 
npcm  to  meet  Under  allegations  ttf  eiqiena- 
es  paid  in  tbe  treatment  and  care  of  tbe  in- 
jured In  negltgraice  cases,  evidence  <tf  llablU- 
Hem  incurred,  but  not  paid.  Is  not  admlssl* 
ble.  'Wltbout  a  spedflc  allegation,  sucb  dam- 
agea  are  not  recoverable.  Mutb  v.  Ry.  Oo., 
aupra.  We  find  upon  an  Inspection  of  the 
record  no  evidence  upon  which  to  base  the 
allowance  of  compensation  for  damages  of 
this  cbaractra-.  Plaintiff  did  not  claim  that 
be  owed  anything  for  medicines  and  nurse 
hire.  His  only  unpaid  bills  were  for  medical 
attention.  He  said  tbat  he  paid  cme  doctor 
$100  on  acconnt  of  services,  and  then  testi- 
fied: *'Q.  Do  you  owe  him  anything  now? 
A.  Tes,  sir.  Q.  How  much?  A.  I  couldn't 
say  how  much  I  do  owe  him.  Q.  Haven't 
yon  any  Idea  how  much  it  is?  A.  N<^  str.** 
Another  doctor  attended  bis  wife  three  or 
four  weeks,  for  which  he  had  not  been  paid. 
Flalntifl  said:  "Q.  You  stUl  owe  him?  A. 
Tea.  sir.  Q.  How  much  do  yon  owe  him? 
A.  I  don't  know.  Q.  Did  he  ever  sraid  you 
any  bill?  A.  No,  sir.*'  The  fact  alone  that 
phyalclana  treated  tite  patient  does  not  prove 
or  tend  to  prove  either  the  amount  of  their 
charges,  or  the  reasonable  value  of  the  s»v- 
Icee  rendoed.  The  latter  amount  fixes  the 
measure  of  damages,  ensept  when  It  appears 
that  tile  charge  made  Is  less  than  the  rea- 
Btmable  value,  In  which  case  the  recovery  is 
limited  to  the  former  amount,  for  the  plaln- 
tiir  is  not  entitied  to  receive  more  on  this 
account  than  his  actual  loss.  Proof-  of  the 
liability  paid  <a  incurred  is  some  evidence 
of  the  value  of  the  services.  Abbitt  v.  Tran- 
sit Ca,  104  Mo.  App.  684,  79  8.  W.  496.  But 
when,  as  In  this  case,  the  evidence  falls  to 
■bow  either  the  amoont  of  tiie  charge  or  the 
reasonable  value  of  the  services,  there  is  an 
entire  teUure  of  proof,  and  the  Jury  shmild 
not  be  permitted  to  ^peculate  in  an  effort 
to  award  full  compmsatlon  ft>r  the  actoal 
damages  suffered. 

Not  can  it  be  said  that  tbe  error  was  Jiarm- 
leas.  The  verdict  greatly  exceeded  tbe  sun 
of  tbe  actual  dlsbursenjeats  made  by  plain- 
tiff, are  unable  to  know  Just  how  much 
of  tiie  excess  represents  damages  of  this 
character,  but  presumably  the  Jury  obeyed 
the  Instruction,  and  allowed  something  for 
them.  Under  tiie  pleadings  and  evidence,  it 
was  error  to  direct  this  to  be  done.  Robert- 
eon  T.  Ry.  Co..  152  Ma  882,  63  8.  W.  1062; 
Duke  V.  Ry.  Oo.«  00  Ma  847,  12  a  W.  686; 
Waldiqtfel  v.  Transit  Oa,  102  Ha  App.  624. 
77  8  W  128. 

Plaintiff  teatUted  that  at  the  time  of  his 
wife's  Injury  he  was  employed  In  a  beef  and 
pork  packing  astabUAment,  and,  in  addition. 


conducted  a  brarding  house  at  his  home.  His 
wlfe^  vrlthont  the  aid  of  sarants.  did  all  of 
the  cooking  and  housework  for  their  family 
and  for  some  10  or  12  boarders.  After  her  in- 
Jury  Ae  was  comp^ed  to  employ  servants  to 
do  this  wwk,  for  which  services  he  paid 
$230.  The  court,  in  the  instruction  under 
consideration,  authorised  the  Jury  to  com- 
pezuato  bim  for  this  expense.  The  common- 
law  Idea  that  the  vrife  is  but  a  kind  of  serv- 
ant to  the  husband,  bound  to  render  to  him 
to  the  fullest  extent  her  personal  services,  In- 
cluding tbe  earnings  therefrom,  has,  under 
statutes  enacted  for  her  benefit,  and  their 
intnpretatlon  tbe  Supreme  and  Appellate 
Gotnts,  given  way  to  more  Just  and  enlight- 
ened views  of  the  marital  ration,  Tbe  wife 
baa  berai  idaced  nprai  an  equall^  with  the 
husband  with  respect  to  her  property  and 
personal  rights.  Each  of  tbem  usumea  cer- 
tain obligations  to  the  other  and  to  their  off- 
spring. The  husband's  duty  is  to  suKKnrt 
tbe  family  and  provide  for  the  education  of 
tbe  cidldren,  in  return  tot  which  the  wife 
owes  blm  bar  services  in  caring  for  the 
household  and  in  doing  the  work  Inddoit 
thereto.  Her  aervicei  to  this  extent  beHxmg 
to  him,  not  because  of  any  inh^nt  superi- 
ority in  podticm  or  right,  but  as  a  fair  equlv- 
aleat  ft»  his  support  and  protection.  But 
when  the  wife,  through  stress  of  circmnstan- 
cee  or  out  of  motives  of  thrift,  la  permitted 
to  take  upon  her  shoulders  tiie  husband's 
burden,  or  a  jiart  thereof,  and  becomes  a 
wage  earner,  the  eaiulngs  from  her  labw  be- 
long to  her,  not  to  the  husband.  In  this  case 
it  does  not  appear  bow  the  fruita  of  tiie 
wife's  woA  in  providing  for  the  wants  of 
a  house  full  of  boarders  wm  disposed  of, 
but  whether  the  husband  alone  profited  by 
them,  or  they  went  into  the  family  purse, 
her  ^ht  to  them  must  be  conceded;  and  her 
Inability  to  pinne  her  vocation,  caused  by 
the  wrmgfal  act  of  another,  vested  In  her 
alone  the  right  to  recover  ttie  damages  thus 
sustained.  Rev.  St  1899,  c.  61;  Clow  v. 
Chapman,  125  Mb.  101,  28  S.  W.  828.  26  L.  R. 
A.  412,  46  Am.  St  Rep.  468;  Dunlfer  v. 
Jeeko,  87  Mo.  282;  Macks  v.  Drew,  86  HA. 
App.  224;  HusB  v.  Culver,  70  Mo.  App.  614; 
Niem^er  v.  Nlemeyer,  70  Mo.  App.  609.  It 
follows  that  plalntUTa  measure  of  recovery 
should  be  restricted  to  the  value  of  hts  wife's 
survlces  In  cooking,  housewwk,  and  other 
work  performed  for  the  fomlly  of  which  he 
has  beai  deprived  through  her  injury,  and 
should  not  Include  services  rendered  to  the 
boarders. 

After  the  argument  In  this  court;  plaintiff 
entered  a  remittitur  In  the  sum  of  $280  to 
cover  the  expenditure  for  servanto'  wages; 
but  in  view  of  a  retrial  of  the  cause,  made 
necessary  by  tlie  other  errors  noted,  tbe  pertt- 
ncmey  of  a  detanulnatkm  of  this  question  Is 
apparent 

The  Judgment  la  reversed,  and  the  cause 
remanded.  All  concur. 
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DARNELL  et  al.  T.  LAIITBRTT 

(8t  Loulfl  Court  of  Appeals.    MlBBoari,  June 

1.  1903.) 

1.  Appbu— QussnoNS  Rkviewablb. 

RulingB  In  favor  of  appellant  cannot  be 
reviewed  where  respondents  do  not  appeal. 

[Ed.  Note. — For  cases  in  wAnt,  see  ytiL  % 
Cent.  T>ig.  Appeal  and  Error.  U  8578-8580.] 

2.  Justices'  Coukts  —  Pi.KA.DinQ8  — SuFn- 

OIENCT. 

Under  Rev.  8t  1899,  {  8852,  declarios  that 
no  formal  pleadings  shall  be  required  In  a  joa- 
tice's  court,  a  statement  of  a  cause  of  action 
and  account  filed  before  a  justice  of  the  peace 
are  sufficient  If  they  advise  Ui«  opposite  party  of 
what  he  Is  charged,  and  bar  anouier  action  for 
the  same  subject-matter. 

[Ed.  Note. — For  cases  In  potnt,  see  toL  81, 
OenL  Dig.  Justices  of  the  Peac^  f  800^] 

8.  Statdts  or  Fbauds  —  BIcuouiTDtnc  or 

Sale— SumciENCY. 

Under  Rev.  St  1899.  I  8419  (Statute  of 
Frauds).  It  is  the  general  rule  that  a  memoran- 
dum evidencing  an  agreement  for  the  sale  of 
personal  property  must  contain  the  essential 
terms  of  the  contract  expressed  with  such  a  de- 
gree of  certainty  that  it  may  be  understood 
without  recourse  to  parol  evidence  to  show  the 
intention  of  the  parties. 

[Ed.  Note. — For  cases  In  point,  see  toL  28, 
Oent.  Dig.  Frauds,  Statute      H  222,  240.] 

4.  Saue— Tuck  and  Place  or  Delivebt. 

A  written  statement  that  defendant  had 
bought  of  plaintiff  certain  stock,  to  be  weighed 
at  a  named  place  on  a  certain  date»  with  3  per 
cent,  oft  at  8^  cents  per  pound,  was  snfficiantly 
definite  as  to  time  and  place  of  deUnry  to  sat- 
Isfy  the  statute  of  frauds. 

6.  SaICE— NE0IB8ITT  Or  PlOTIBIOIl  AM  TO  DK- 

I.IVEBT, 

'  A  memorandum  evidencing  the  sale  of  per- 
sonal property  Is  sufficient  to  satisfy  the  stat- 
ate  of  frauds,  though  it  does  not  state  the  time 
and  place  of  dellverr,  it  being  regarded  In  such 
a  case  as  providing  for  delivery  within  a  reason- 
able time  at  the  customary  place. 

[Ed.  Note. — For  cases  in  point,  see  voL  28, 
Cent  Dig.  Frauds,  SUtote  of,  I  239.]  • 

0.  Sahi— Tus  AND  Place  or  Patvekt. 

Where  a  contract  for  the  sale  of  cattle 
fixed  the  price  at  a  certain  amount  per  pound, 
and  made  no  other  stipulation  as  to  payment, 
the  price  was  payable  in  cash  at  the  time  and 
place  of  delivery. 

[Ed.  Note. — For  coses  io  point  see  voL  23, 
Gent  Dir  Frands,  Sutate  of,  I  239.] 

7.  Saue—Pabties— Undisclosed  Pbincipal. 

A  memorandum  evidencing  the  sale  of  per- 
sonal property  to  not  rendered  Insufficient  as 
to  designation  of  the  parties  becanse  one  of 
them  is  acting  as  agent  for  .an  undisclosed  prin- 
cipal, parol  evidence  being  admissible  to  prove 
the  agency. 

[Ed.  Note. — For  cases  in  point,  see  vol.  23, 
Cent  Dig.  Fraoda,  Statute  o^  fiS  212,  213,  376.] 

8.  Sake— Descbiption  or  Subject- Matteb. 

A  memorandum  evidencing  the  sale  of  per- 
sonal property  is  sufficient  with  regard  to  the 
description  of  the  subject-matter  if  the  descrip- 
tion is  such  that  taken  together  with  the  facts 
and  circumstances  surrounding  the  transaction, 
and  within  the  knowledge  of  the  parties  before 
and  at  the  time  of  the  contract  supplied  by 
parol  evidence,  the  subject-matter  can  be  with 
certainty  identified. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  23, 
Gent  Dig.  Frauds,  Statute  ofTlf  222-224.] 


•Beltsarlng  denied  June  U,  1906. 


0.  Sams— (^■TAiuTT  ab  to  Subjeot-ICattzb. 

A  memorandum  evidencing  the  sale  of 
persona)  property  described  as  "ten  bead  of 
cowa  and  heiifers''  Is  sufficiently  definite  in  it« 
description  of  the  subject-matter  to  satisfy 
the  statute  of  frauds. 

Appeal  from  Clrciilt  Court  Pike  Connty; 
David  H.  Bby,  Jndga. 

Action  by  F.  Lb  Darnell  and  others  asainst 
Martin  Laffer^.  From  a  Judcmait  for 
plalntlfEs,  dtfendant  appeala.  Aflbmed. 

Plalnttffs  institnted  their  salt  beCon  a 
Justice  of  the  peace  in  Pike  coanty,  praylns 
jodgm^t  in  damages  against  defendant  on 
acoonnt  of  tlie  doCendant* a  nonp^wmance 
of  the  contract  sued  on.  As  the  point  in  de- 
cision  here  la  the  flaffidaicy  at  tbe  petition 
and  the  contract  declared  on  under  tbe  stat- 
ute of  frauds,  we  will  set  out  the  petition 
or  statemoit  filed  before  the  Jnatlce  In  foil. 
<Hnittlng  the  caption: 

"Plalntifrs,  for  their  cause  at  action 
against  the  detttndant;  say  that  tbe  defendant 
entered  into  a  contract  with  F.  I*.  Damdl. 
one  of  tbe  plaintUts  In  this  cas^  In  wrltlns, 
toe  tbe  purchase  of  ten  head  ot  cows  and 
heiCers,  whldi  contract  Is  In  wrards  and  flc- 
nres  as  toUows.  to  wit: 

**  *TandaUa,  Mo.  Jane  U,  J908L 

"This  is  to  certify  that  I,  tbe  wAer* 
signed,  have  this  day  bought  otV.  Is.  Darnell 
ten  head  of  cows  and  heifers  to  be  weighed 
at  Cnrrynile,  Ma,  on  Aognst  11th.  lOOS,  with 
8%  off  at  8M  cents  per  lb. 

'[Signed]  Martin  Lafferty.* 

"Plaintiffs  Bay  that  said  contract  was  de- 
livered to  said  F.  L.  Damdl  and  acc^ted 
by  him,  and  that  be  at  all  times  stood  ready 
and  willing  to  dellrer  ttw  cattle  referral  to 
in  said  contract  to  tbe  defendant,  and  caused 
tbem  to  be  welded  at  tbe  time  and  place 
therein  stated;  bnt  plalntUfs  say  tbat  f» 
August  11,  1908,  tbB  defendant  made  reqnesc 
.that  tbe  plaintiff  Darnell  keqp  tbe  cattle 
mentioned  in  tbe  contract  ontU  tbe  let  of 
Septembu,  and  Oiat  plaintiff  F.  I*.  Darnell 
was  still  ready  and  wlUlng  to  deliver  said 
cattle  to  defendant,  and  caosed  Uiem  to  be 
webbed  at  Onrryvllle^  Mlssonrl,  on  Septem- 
ber let,  as  requested  by  defendant,  altbongh 
the  said  plaintiff  F.  L.  Darnell  at  no  time 
agreed  that  the  time  of  delivery  sboold  be 
extended  until  September  1st.  but  reqoeated 
a  payment  of  two  hundred  dollars  down  on 
Bald  cattle  as  a  condition  for  agreeing  to 
flodi  tttmislon  of  time;  bnt  ttie  detandant 
failed  to  psy  said  sum,  and  that  tbe  plain- 
tiff  was  under  no  legal  obligation  to  extend 
tbe  time;  PlalntlffB  furtber  state  that  J.  W. 
Lewellyn  was  at  tbe  time  of  tbe  making  of 
said  ewtnct  tbe  owner  of  llie  cattle  m«ai- 
tioned  tiwreln,  and  tbat  his  oc^lalntur,  F. 
L.  Darnell,  was  acting  as  bis  agent  In  tbe 
care  and  managonait  and  sale  ot  aald  cat- 
tle and  was  his  trustee  for  that  pvnpose; 
and  that  said  contract  so  entwed  into  be- 
tween defoidant  and  F.  U.  Damdl  waa  cs- 
tored  into  by  said  F.  L.  Darnell  Cor  and 
on  behalf  of  bla  ccvlalntU^  J.  W.  Lewel 
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lyn,  PlalntlflCB  say  that  said  detaodant;  Mar- 
tin LaflertT,  hai  wfaolly  failed  and  refoaed 
to  keep  tlie  terma  and  condltlona  and  con- 
nanta  of  aaid  ccmtract  ao  ezecntod  and  algn- 
cd  b7  him,  and  haa  declined  and  refoaed 
and  failed  to  receive  tbe  cattle  mentioned 
therein  either  on  Angnst  11, 1908,  or  oa  Sep- 
tembn  1,  IIX^  or  at  any  other  date,  and  baa 
failed  axid  refoaed  to  pay  the  pnrchaBe  price 
for  aame  at  an7  time.  Plaintifb  aay  that  said 
cattle,  wb^  weighed  at  Cnrryrllle,  Mlsaonrl, 
ota  S^tember  1, 1903,  weighed  10,680  pounds, 
and  with  three  per  cent  off  at  three  and  one- 
half  centa  iter  pound  the  purchase  price  for 
tbe  aame  amonnted  to  9359.19.  FlalntUta 
Bay  that  by  reason  of  the  failure  and  refnaal 
of  tbe  defendant  to  conply  with  and  live  up 
to  tbe  terms  of  hla  said  contract  they  have 
■oatained  damages  In  tbe  snm  of  two  bon- 
dred  dollara.  In  tbla:  that  tbe  reasonable 
market  value  of  tbe  cattle  at  tbe  time  and 
place  of  delivery  liad  declined  to  tbe  amount 
of  two  hundred  dollara  under  the  contract 
price,  and  plaintiffs  have  been  pnt  to  ex- 
penae  and  Inconvenience  In  brli^ng  said 
cattle  to  CurryvlUe,  Mo.,  to  be  weighed,  and 
by  reason  of  tbe  premises  plaintiffs  state 
tbat  defoidant  Is  Indebted  to  them  in  said 
sum  of  two  hundred  dollars  by  reason  of  his 
failure  to  comply  with  and  carry  out  the 
terms  of  his  contract  Wherefore  plaintiffs 
pray  judgment  against  defendant  for  said 
sum  of  two  hundred  dollars  ($200),  together 
with  Into^st  and  costs  of  suit" 

The  statute  of  frauds  was  Interposed  aa  a 
defense.  Plaintiffs  recovered  Judgment  be- 
fore tbe  Justice.  The  defendant  appealed  to 
tbe  drcuit  court  of  Pike  county.  At  the  re- 
tnni  term  of  tbe  appeal  In  tbe  circuit  court 
tbe  cause  waa  continued.  At  the  second 
succeeding  term  after  tbe  appeal  bad  been 
lodged  and  on  the  circuit  court's  dodcet 
plaintiffs  filed  their  motion  for  an  affirmance 
of  the  Judgment  of  tbe  Justice  for  the  rea- 
son tbat  no  notice  of  the  appeal  had  been 
given  as  required  by  statute,  and  that  they 
bad  done  nothing  amounting  to  a  waiver 
thereof.  This  motion  was  overruled  by  the 
court,  and  exceptions  saved.  On  this  motion 
tbe  court  heard  evidence,  and  examined  Its 
recfvds,  which  were  introduced.  The  court 
possibly  found  some  of  tbe  record  against 
plaintiffs  on  this  hearing.  After  the  ruling 
on  said  motion  plaintiffs  filed  a  motion  to 
correct  the  record,  wblcb  tb^  understood  tbe 
court  bad  found  against  them.  Tbla  motion 
the  court  likewise  overruled.  Plaintltrs  ex- 
cepted. In  due  course  the  cause  came  on 
for  trial  before  a  Jury.  The  record  discloses 
tbat  both  sides,  made  tbelr  opening  state- 
ments, and  "whereupon  plaintiffs  proceeded 
to  introduce  evidence  to  sustain  tbelr  cause 
of  action,  hut  upon  the  objection  upon  the 
part  of  tbe  defendant  to  the  reception  of 
any  evidence  under  the  statement  of  tbe 
plaintiffs  died  In  the  cause  all  evidence  was 
excluded  by  the  court  To  the  action  of  tbe 
court  plaintiffs  then  and  there  excepted, 
88  8.  W.— 60 


whereupon  tbe  court  directed  tbe  Jury  to 
return  a  verdict  for  tbe  defendant,  which 
was  done."  Plaintiffs  flied  a  motion  for  a 
new  trial  In  due  time;  This  motion  waa  by 
the  court  sostained.  The  d^endant  exc^t- 
ed  to  the  action  of  the  court  in  sustaining 
plaintiffs'  aaid  matloa  tssr  a  new  trial,  and 
brings  the  cause  here  by  ^tpeal.  Appellant 
complains  of  the  action  of  the  trial  court 
In  sustaining  the  motion  for  a  new  trial. 
Be  also  discusses  in  bis  brief  the  action  of 
the  comt  in  overruling  plaintitCs'  (respon- 
dents') motions  to  affirm  tlie  Judgment  and  to 
correct  the  recrad,  both  of  which  motlona 
were  ruled  in  the  aK>ellant^s  favor  in  the 
court  below. 

Ball  &  Sparrow,  for  appelant  J.  D.  Hos- 
tetter,  for  respcmdasts. 

NORTON!,  J.  (after  stfttlng  the  facts). 
The  action  of  the  circuit  court  In  overruling 
the  moti<m  to  affirm  the  Judgment  of  tbe  Jus- 
tice tm  want  of  notice  of  appeal  and  the  ac- 
tlim  of  the  court  In  overruling  tbe  motion  to 
correct  tbe  record  in  the  court  below  are  not 
reviewable  here  on  appellants  appeaL  Both 
of  those  motions  having  been  determined  In 
appellant's  favor,  and  the  respondents  not 
appealing  th^^from,  the  action  of  the  trial 
court  is  not  reviewable  here  at  this  time. 
It  Is  unnecessary  to  dte  authorities  on  this 
proposition. 

Section  8852  of  the  Revised  Statutes  of 
1899^  provides  tbat  "no  formal  pleadings 
upon  the  part  of  either  plaintiff  or  defend- 
ant shall  be  required  In  a  Justice's  court" 
Under  this  provisltm  this  court  and  the  Su- 
preme Oonrt  have  repeatedly  hdd  that  a 
statement  of  a  cause  of  actltm  and  account 
filed  before  a  Justice  of  the  peace  shall  be 
sufficient  to  advise  tbe  tqiiposlte  party  of 
what  he  la  chai^^ed,  and  to  bar  another  ac- 
tion for  the  same  subject-matter,  and  this 
will  suffice.  Beyond  this  no  formal  predalon 
is  required.  Doggett  v.  Blanke,  70  Mo.  App. 
498;  Dahlgren  v.  Yocnm.  44  Mo.  App.  277; 
Leas  V.  Fac.  Bxpress  Oa,  46  Mo.  App.  698; 
Bauer  v.  Bamett,  46  Mo.  App.  664;  Haynes 
v.  R.  R..  64  Mo.  App.  682;  Wilkinson  v.  Ins. 
Co.,  64  Mo.  App.  681;  Kansas  City  t.  John- 
son, 78  Mo.  661;  Butts  v.  Phelps,  90  Ma 
670;  8  S.  W.  218;  Weese  r.  Brown,  102  Ma 
209,  14  S.  W.  946;  Polbans  v.  B.  B.,  116  Ma 
639,  22  S.  W.  476.  The  statement  filed  be- 
fore tbe  Justice  Is  certahily  sufficient  unless 
tbe  cmtract  or  memwandum  set  out  tiiereln 
Is  insufficient  to  take  the  case  out  of  the 
operation  of  tb»  statute  of  frauds  and  per- 
Juriea.  This  is  a  more  difficult  problem  to 
solve.  Appellant  contends  that  the  written 
contract  or  memwandum  of  sale  set  out  in 
the  petition  is  Insufficient,  under  section  ail9 
of  our  statutes,  to  take  the  rase  out  of  the 
operation  of  aaid  statute,  and  fmr  that  rea- 
son plaintlffa  cannot  recover  tberecm.  The 
general  rule  is  tbat  the  m^orahdum  must 
contein  the  essratlal  tmns  of  the  contract 
actually  completed,  eqwessed  with  such  a 
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degree  of  certRlnty  tliat  It  may  tie  nsdw- 
stood  without  recourse  to  parol  evidence  to 
show  Uie  intratlon  of  tbe  parties.  Brown, 
Statute  of  Frauds  (5th  Ed.)  f  371;  Ringer 
T.  HoltKlaW,  112  Mo.  519.  20  S.  W.  800;  2 
Eenf  a  Commentarlea  a4th  Ed.)  I  511;  EeUy 
T.  Thuey,  14S  Mo.  422,  45  &  W.  800;  Ben- 
jamin, Sales,  S  250;  Boyd  t.  Paul.  126  Ma 
0,  28  S.  W.  in;  Smith  t.  Schell,  82  Mo. 
216,  62  Am.  Rep.  366;  Springs  t.  KMnsorg^ 
88  Mo.  152;  Bucker  t.  Harrington,  62  Mo. 
App.  481;  8  Am.  &  Vtag.  Ency.  Law  (4th 
Ed.)  721,  726;  Story,  Sales  (4th  Ed.)  »  269, 
271;  Reed,  Stat.  Frauds,  S  392;  Wood,  Stat 
Frauds,  H  84S,  ^0.  In  Rucker  t.  Harring- 
ton, 62  Ma  App.  480,  Judge  EUlson  baa  well 
Bald:  "This  memorandom  must  be  a  memo- 
randum of  the  contract;  that  Is  to  say,  all 
of  the  cfflitract  or  terms  of  the  agreement; 
and  not  of  a  part  of  It."  In  O'NeU  t.  Grain, 
67  Mo.  W>,  our  Supreme  Court  said:  "Where 
a  written  memorandum  of  a  cratract  does 
not  purport  to  be  a  complete  expression  of 
the  entire  contract,  oe  a  part  of  It  only  Is 
reduced  to  writing,  the  matter  thus  omitted 
may  be  supplied  by  paroL"  This  case  was 
quoted  approvingly  by  the  same  court  lu 
Lash  T.  Farlln,  78  Mo.  391;  also  by  this  court 
in  Armaby  t.  Bckerly,  42  Mo.  App.  299.  In 
Ringer  t.  Holtzdaw.  112  Ma  619,  20  8.  W. 
800,  the  Supreme  Court  speaking  through 
Oantt,  P.  J.,  dted  (VNeU  t.  Grain  and  Lash 
T.  Parlln,  and  pointed  out  that  the  doctrine 
tliereln  announced  arose,  no  doubt,  from  Hie 
fact  that  at  common  law,  befwe  tbe  statute 
of  frauds  was  enacted,  a  contract  ae  agree- 
ment that  would  not  ftiU  within  the  ban  of 
tbe  statute  was  not  then  within  the  inhlbl- 
tJon  of  the  law,  and  ^t  parol  erldenca 
might  be  heard  to  supply  patent  defects 
ther^  because  the  wal  contract  was  good 
without  the  writing,  and  that  fbe  court  had 
failed  to  note  this  distinctly  in  those  opin- 
ions, and  said!  "We  fully  concur  In  the 
statement  of  the  ruling  made  in  those  cases 
which  apply  to  a  case  not  falling  within  the 
statute.  But  as  to  a  ease  the  subject-mat- 
ter of  which  Is  within  the  statute,  we  think 
such  a  rule  miut  inevitably  become  subw- 
aive  i)t  a  plain  statute,  and  It  is  our  province 
to  uphold  the  statutes,  and  not  to  nullify 
them."  In  Kelly  v.  Thuey,  143  Ma  422,  45 
S.  W.  30&,  the  court,  speaking  tlurough  Judge 
Sherwood,  said:  'The  memorandum  being 
required  to  be  complete  in  and  of  itself, 
parol  evidence  cannot  be  admitted  to  piece 
out  the  incomplete  writing  and  make  it  a 
complete  instrument  At  one  time  in  this 
court  the  heresy  was  announced  that  parol 
testimony  was  admissible  for  the  purpose 
indicated.  O'Nell  v.  Grain,  67  Mo.  250.  The 
least  erroneous  adjudication  on  this  subject 
Is  found  in  Ellis  v.  Bray,  79  Mo.  227;  but 
the  contrary  and  correct  mling  was  declared 
In  Ringer  v.  Holtzdaw,  112  Mo.  619,  20  6. 
W.  800,  and  followed  In  Boyd  v.  Paul,  125 
Mo.  9.  28  S.  W.  171."  So,  upon  an  examina- 
tion of  the  authorities  In  this  stete,  we  find 


that  notwithstanding  tiie  eironeous  docblne 
announced  in  those  cases  by  the  Smireine 
Coiurt  as  well  as  in  Armsby  v.  Eckeriy,  42 
Mo.  App.  280,  supra,  by  this  court,  which 
followed  O'Neil  v.  Grain  and  Lash  v.  Parlln, 
the  correct  rule  Is  that  the  writing  must 
contain  tbe  essential  tunxm  of  the  completed 
contract;  expressed  with  such  a  degree  tft 
certainty  that  It  may  be  understood  without 
recourse  to  parol  to  ascertein  what  tbta  par- 
ties intended.  It  bec(«nea  necessfury  then  to 
examine  and  ascertain  what  are  the  esaentlal 
tetma  of  this  ccmtract  before  we  can  pass 
upon  the  question  of  whether  the  memoran- 
dum is  sufBcient  to  assert  itself  without 
panri  evidence.  In  the  case  at  bar  the  es- 
sentlalB  of  the  contract  are:  First  the  par- 
ties; second,  the  subjectmatter;  thlrdL  the 
inice;  ftturtb,  the  time,  place,  and  manner 
of  payment;  Ottb,  the  time  and  place  of  de- 
llveiy,  if  such  deUvwy  was  agreed  upon. 
The  memorandum  says  the  cattle  were  "to 
be  weighed  at  OorryvIIle,  on  August  11,  1903, 
with  3%  off  at  3^  cento  per  lb."  This  wc- 
talnly  shows  the  time  and  place  of  delivery, 
to  wit  CurryviUe,  August  11.  1908.  Why 
sboidd  the  respondente  be  required  to  drive 
the  10  head  of  cattle  to  GnrryvUle,  and 
weigh  them  on  August  11,  1003,  and  then, 
after  weighing,  figure  off  8  per  cent  of  the 
gross  weight  in  order  to  ascertain  tbe  net 
,  amount  due  thereon  at  3^6  cents  p^  pound, 
unless,  after  all  of  this,  he  was  to  have 
setQement  then  and  there  for  the  amount 
due,  and  upon  such  settlemrait  of  course, 
part  with  tbe  ownership  and  posaeaslon  (tf 
the  cattle?  Contracte  are  to  be  constroed 
with  reference  to  the  well-known  customs 
of  the  country  pertaining  Utereto,  nothing 
to  tbe  contrary  appearing.  And  It  Is  a 
matter  of  common  knowledge  that  cattie 
buyers,  upon  welglilng  catUe  In  tike  coontles 
of  this  state,  figure  off  the  "drift**  agreed 
upon,  and  give  their  checks  for  tbe  amount 
due  aft«  Bscertolning  what  the  amomit  is 
with  tbe  per  cent  figured  ott.  If  there  was 
a  contract  made  as  to  the  time  and  place 
of  delivery,  then  that  portion  of  tbe  memo- 
randum above  quoted  is  sufficient  to  oorer 
It  If  these  was  no  such  contract  made  be- 
tween the  parties,  the  transaction  cannot 
fan  (m  that  account  as  time  and  place  are 
not  required  to  be  incorpmted  In  the  mem- 
orandum unless  it  ia  agreed  xxpoa,  "The 
memorandum  need  not  stipulate  any  time 
or  place  fOT  the  delivery  of  goods  sold,  or 
for  the  performance  of  any  other  contract 
in  the  absence  of  such  sUpulatlou  In  the 
contract"  Kmrn,  Stat  Frauds  0th  Ed.)  | 
884.  When  time  and  place  are  not  agreed 
xspoD,  the  memorandum  will  be  construed  as 
providing  for  delivery  within  a  reasonable 
time  at  the  customary  place.  This  question 
has  been  expressly  decided  to  Mtesonri  by 
both  tbe  Supreme  Court  and  t2iis  court 
Smith  V.  Schell.  82  Mo.  216.  62  Am.  Rep. 
866;  Dunn  v.  McCUntock,  64  Mo.  App.  183. 
The  price  was      oento  per  poond,  ilzed  by 
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tbe  contract  Nothing  to  the  contrary  ap- 
pearing, It  was  to  be  paid  In  caab  at  tlie 
time  and  place  of  delivery. 

The  parties.  Appellant  contends  with  much 
force  that  the  petition  on  its  face  shows  that 
F.  h.  Darnell,  whose  name  Is  mentioned  In 
the  contract  as  having  sold  the  cattle  to  the 
appellant,  was  not  the  owner  of  the  cattle; 
that  his  coplalntUT,  J.  W.  Lewellyn,  was  the 
real  owner  of  said  cattle,  and  tbe  real  party 
in  Interest,  and  that  said  F.  L.  Darnell  was 
the  agent  for  Lewellyn  and  acted  for  him 
therein;  that  these  facts  do  not  appear  In  the 
tnemorandom,  hence  It  Is  necessary.  In  order 
to  enforce  the  memorandum,  to  resort  to  pa- 
rol evidence  to  show  this  agency — In  other 
words,  to  show  how  the  respondent  I^ewellyn, 
whose  name  Is  not  mentioned  in  tbe  con- 
tract, became  a  party  to  the  transaction  at 
all,  and  what  Interest  he  had  therein.  On 
this  proposition  tbe  law  Is  well  settled.  Tbe 
acts  of  an  agent  within  the  scope  of  bis  au- 
thority are  always  binding  upon  his  princi- 
pal, and  it  is  wholly  Immaterial  to  the  party 
dealing  with  the  agent,  the  principal  being 
bound  thereby,  that  bis  dealing  Is  bad  with 
the  agent,  and  not  with  the  principal  in  per- 
son. The  principal  being  bound  by  the  con- 
tract of  his  agent,  the  other  contracting 
party  has  no  reason  to  complain ;  nor  is  there 
any  ground  upon  which  be  can  complain. 
So  It  is  that  under  the  statute  of  frauds  Mr. 
Pomeroy,  in  his  work  on  Contracts,  lays 
down  the  rule :  "That  when  an  a^eement  Is 
executed  by  an  agent  in  his  own  name,  he 
appearing  to  be  the  contracting  party,  the 
requisite  as  to  parties  is  compiled  with.  The 
principal  may  maintain  a  suit  to  enforce  the 
contract,  and  it  Is  immaterial  whether  the 
principal  Is  actually  known  during  the  trans- 
action, or  whether  the  other  party  supposed 
be  was  dealing  with  the  agent  personally 
entirely  on  his  own  behalf."  Pomeroy,  Con- 
tracts, I  89.  This  question  has  been  square- 
ly decided  in  this  state  In  Randolph  v. 
Wheeler  (Ma  Sup.)  81  S.  W.  419;  Kelly  r. 
Thuey.  143  Mo.  422,  45  8.  W.  800 ;  Bank  of 
Odessa  v.  Joinings,  18  Mo.  App.  651;  Brlggs 
T.  Munchon,  56  Mo.  478.  "Under  the  same 
drcumstances  It  is  now  the  rule  that  a  suit 
may  be  maintained  and  the  contract  enforced 
against  the  principal,  even  though  he  is  un- 
disclosed, and  unknown  to  the  other  party 
at  the  time  of  entering  into  the  agreement, 
provided,  of  course,  it  was  actually  made  on 
bis  behalf."  Pomeroy,  Contracts,  i  89.  Our 
Supreme  Court  has  recently  said:  "It  is 
very  familiar  learning  that  the  agent  may 
&iter  Into  a  contract  for  the  purchase  of 
land  for  an  undisclosed  principal,  and  the 
principal  may  maintain  a  suit  In  his  own 
name,  and  enforce  the  contract.  It  being 
wholly  Immaterial  whether  the  principal  Is 
t:nown  or  unknown  during  the  transaction, 
or  whether  the  party  supposed  he  was  deal- 
ing with  the  agent  personally,  and  on  his 
own  behalf."  Kelly  v.  Thu^,  143  Mo.,  loc 
dt  438^  46  8.  W.  SOO;  Bandolph  t.  Wheeler 


(Mo,  Sup.)  ai  S.  W.  419;  Fry,  Spedflc  Per- 
formance (8d  Ed.)  SS  238-^240;  Wood,  Stat. 
Frauds,  §  400;  Mantz  v.  Magulre,  62  Mo. 
App,  136.  Under  this  rule,  had  Lewellyn 
refused  to  deliver  the  cattle,  Lafferty  could 
have  maintained  his  suit  on  the  contract 
against  Lewellyn,  the  undisclosed  principal, 
and  would  have  been  permitted  to  show  by 
parol  evidence  that  Darnell  was  acting  as 
agent  for  Lewellyn  at  tbe  time  the  contract 
was  made.  There  is  no  merit  in  this  con- 
tention of  the  appellant  It  Is  always  com- 
petent to  prove  the  agency  by  parol  In  eon- 
tracts  of  this  kind  under  the  statute  of 
frauds.  The  competency  in  this  regard  does 
not  arise  as  an  exception  to  the  rule  that 
the  memorandum  must  contain  the  essential 
terms  of  the  contract  and  cannot  be  supplied 
and  pieced  out  by  parol — the  parties  b^g 
regarded  as  one  of  tbe  essentials — ^but  is  in 
strict  conformity  therewith.  The  essential 
as  to  parties  Is  treated  as  complied  with 
when  the  contract  Is  made  by  an  agent, 
even  though  made  In  his  own  name  on  be- 
half of  an  undisclosed  principal,  because  of 
the  well-founded  principle  arising  out  of  the 
law  of  agency  that  an  agent  acting  within 
the  scope  of  bis  authority  can  bind  his  prin- 
cipal as  effectually  as  the  principal  can  bind 
himself,  and  no  right  of  the  other  contract- 
ing party  can  possibly  be  infringed  because 
he  contracted  with  the  agent,  and  not  with 
the  principal  in  person.  It  Is  wholly  imma- 
terial in  law,  if  the  contracting  party  obli- 
gated himself  for  a  enfflclent  consideration  to 
do  or  not  to  do  a  given  act,  whether  he  be 
required  to  perform  to  tbe  agent,  with  whom 
he  contracted,  or  to  the  principal,  about 
whom  he  knew  nothing  at  the  time  of  the 
contract  Therefore  it  is  permissible  to 
show  by  parol  that  the  agent  was  acting  for 
the  principal.  "Although  parol  evidence  is 
not  admissible  to  show  which  of  the  parties 
is  the  vendor  and  which  the  vendee,  it  is  ad- 
missible to  show  that  one  la  merely  an  agent, 
and  to  prove  who  Is  his  principal.'*  8  Am,  & 
Eng.  Enc7.  Law,  724;  Benjamin,  Sales,  I 
219;  Wharton,  Agency  and  Agents,  H 
404. 

Appellant  contends  the  memorandum  Is  In- 
'sufflclent  In  that  it  fails  to  ^)eclfy  how  many 
cows  and  how  many  heifers,  each,  ;the  color, 
grade,  how  marked  or  branded,  or  otherwiSQ 
Identify  the  property.  It  will  he  observed 
that  the  description  of  the  subject-matter 
in  the  memorandum  Is  "ten  head  of  cows 
and  heifers."  This  brings  us  to  the  con- 
sideration of  the  question  as  to  what  degree 
of  precision  in  description  of  the  subject- 
matter  is  required  in  sales  of  personalty  un- 
der the  statute  of  frauds.  Tbe  question  Is 
somewbat  difficult  of  solution.  Appellant  cites 
a  number  of  cases.  We  have  examined  each 
with  care,  and  find  that  Carrick  v.  MIncke, 
60  Mo.  App.  140,  holds  that  a  memorandum 
must  designate  a  vendee  In  scmie  appropriate 
manner.  In  Well  v.  Willard,  65  Mo.  App. 
376,  file  stoint  In  decUion  was  what  iru  a 
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sufficient  dMcilption  of  land  vaOsr  the  atat-. 
ute.  The  same  point  was  In  decision  In 
Scarrltt  t.  St  Jobn's,  etc.,  Church,  7  Mo. 
App.  174,  and  In  Schroeder  t.  Taaffe,  11  Mo. 
App.  267;  while  In  HllI  r.  Rich  Hill  Mlnbiff 
Co..  119  Mo.  0.  24  8.  W.  223,  It  was  the  spe< 
clflc  performance  of  a  cmitract  regarding  the 
.  sale  of  real  estate.  Boyd  t.  Paul,  125  Mo.  9, 
28  6.  W.  171,  was  a  case  InvolTlng  the  suffi- 
ciency of  a  writing  pertaining  to  the  assign- 
ment of  a  lease.  Rucker  t.  Harrington,  52 
Mo.  App.  481,  Is  to  the  effect  that  a  subse- 
quent oral  agreement  cannot  be  made  to 
vary  a  written  contract  for  the  sale  of  land 
properly  within  the  statute.  Smith  t.  Schell. 
82  Ma  215,  52  Am.  Rep.  865,  holds  that  It 
Is  not  essential  to  include  time  and  place  of 
delWery  unless  they  are  agreed  npcm,  as  the 
law  will  construe  a  reasonable  time  and  at 
.  the  Trader's  customary  place  of  deliver'y.  It 
will  be  readily  seen  that  none  of  these  cases 
— ^whlch  are  all  that  have  been  called  to  our 
attention  by  the  appellant  on  this  point — can 
aid  ns  mndi  in  discovering  the  true  rule  in 
the  matter  under  Investigation.  The  books 
abound  In  cases  on  the  question  of  what  is 
a  BOfficIent  description  of  land.  The  rule  In 
this  state  In  such  cases  Is  stated  by  our 
Supreme  Court  In  a  recent  case  as  follows: 
"While  there  Is  much  conffict  among  the 
auttioritlcs  as  to  what  Is  a  snffldrat  descr^ 
tlon  of  property  In  a  memorandnm  or  con- 
tract at  sale.  In  order  that  It  may  be  en- 
forced by  the  purchaser,  the  rule  to  be  de- 
duced therefrom  is  that  the  land  need  not  be 
folly  and  actually  described  In  the  paper  so 
as  to  be  Identlfled  from  a  mere  reading  of 
the  paper;  but  the  writing  must  afford  the 
means  whereby  the  Identification  may  be 
made  perfect  and  certain  by  parol  evidence." 
Smith  T.  Wilson,  160  Mo.  667,  61  S.  W.  597; 
Black  T.  Crowther.  74  Mo.  App.  480.  Dlll- 
gmt  search  fails  to  disclose  a  single  Missouri 
case  where  the  point  in  decision  Is  the  suffi- 
ciency of  description  of  the  subject-matto: 
in  a  memorandum  or  contract  for  the  sale  of 
personalty  under  the  statute  of  frauds.  The 
text-writers  on  this  subject  lay  down  the 
following  rule:  "It  must,  of  course,  at^ear 
from  the  memorandum,  what  Is  the  subject- 
matter  of  the  defendant's  engagement  Prop- 
erty, which  Is  purported  to  be  bargained  for 
must  be'  so  described  that  It  may  be  Identi- 
fied; •  •  •  but  the  subject-matter  may 
in  any  case  be  identlfled  by  reference  to  an 
external  standard,  and  need  not  be  in  terms 
explained."  Browne,  Stat  of  Frauds,  S  885. 
"It  Is  not  necessary  that  the  agreement 
should  contain  a  very  precise  description  of 
the  property  to  be  sold,  as  parol  evidence  Is 
admlsBlble  to  Identify  It  where  the  memo- 
randum or  note  contains  sufflclmt  data  to 
apply  the  description  to  the  subject-matter 
by  the  aid  of  such  evidrace,  without  requir- 
ing any  aid  from  such  evidence  as  to  the 
intention  of  the  person  sought  to  be  charged, 
where  he  owns  other  property  to  which  the 
writing  might  apply.**  Wood,  Stat  of  Frauds, 


{  858.  "The  identlflcatloo  must  be,  it  has 
been  said,  without  recourse  to  oral  evidence; 
but  this  broad  statement  needs  to  be  qnall- 
fled  by  the  distinction  that  'where  a  suffi- 
cient des^ptlon  Is  given,  parol  evidence 
must  be  resorted  to  in  order  to  fit  ttie  de- 
scription to  the  thing;  but  where  an  insuffi- 
cient description  Is  glv^  or  where  there  la 
no  description,  such  evidence  Is  Inadmis- 
sible.' The  evidence  Is  admlaslUe  to  con- 
strue and  apply  a  description,  not  to  show 
what  was  intended  to  be  pressed."  1  Reed. 
Stat  Frauds.  |  408.  "The  subject-matter  of 
the  agreement  muat  all  be  included  In  the 
memorandum,  and  must  be  described  with 
sufficient  exactness  to  render  Its  Identity  cer- 
tain upon  the  Introduction  of  extrinsic  evi- 
dence, simply  disclosing  the  situation  of  the 
parties  at  and  Immediately  before  the  time 
of  making  the  contract  Parol  evldaice  is 
admissible  to  show  the  surrounding  clrcum- 
stances  and  position  of  the  parties,  and  thus 
to  explain  the  meaning  and  application  of 
the  descriptive  language,  and  thereby  Identi- 
fy the  subject-matter. .  •  *  *  But  If.  1^ 
this  means,  the  subject-matter  Is  not  certain- 
ly ascertained,  parol  evidence  cannot  be  used 
to  go  further  and  actually  supply  a  sub- 
stantive part  of  the  agreement  which  has 
been  entirely  omitted  from  the  memorandum 
or  insufficiently  expressed.  It  is  enough  that 
the  subject-matter  is  substantially  stated, 
and  that  no  material  portion  of  It  Is  left  to 
be  wholly  supplied  by  parol  evidence.  It 
need  not  be  set  forth  with  all  its  details, 
with  perfect  exhaustive  accuracv.**  Pome- 
roy,  Contracts,  8  90-  See,  also,  Benjamin  on 
Sales  (6th  Ed.)  §  213,  and  Story  on  Sales 
(4th  Ed.)  f  269.  "A  memorandum  must  d^ 
nltely  fix  the  subject-matter  to  which  it  ap- 
plies. It  is  not  essential  that  It  contain  a 
particular  description  of  the  subject  but  U 
must  contain  some  statement  or  reference  by 
which  It  may  be  completely  Identified.  Parol 
evidence  Is  admissible  to  apply  words  used 
to  the  object  referred  to."  8  Am.  &  Eng. 
Bncy.  Z^w  (Ist  Ed.)  725,  726. 

Having  thus  noticed  what  the  books  re- 
quire in  the  matter  of  description  of  subject- 
matter,  it  is  next  in  order  to  examine  as  to 
the  mode  and  manner  of  applying  a  general 
or  indefinite  description  of  the  subject-mat- 
ter, and  of  Identifying  the  chattels  therein 
referred  to.  The  eminent  text-writers  on  the 
stetute  of  frauds  all  agree  that  parol  evi- 
dence Is  admissible  to  apply  the  description 
In  the  writing  to  the  aubject-matto-  sought 
to  be  described,  and  to  Identify  the  subject 
referred  to  If  insufficiently  described.  Wood 
on  Statute  of  Frauds,  $  853,  says:  "It  la  not 
necessary  that  the  agreonent  should 
a  very  precise  description  of  the  propoty  to 
be  sold,  as  parol  evidence  is  admissible  to 
identify  it"  See,  also,  section  806^  wber«  the 
same  author  says:  "Parol  evldaioe  Is  admis- 
sible to  Identify  the  subject-matter  oC  the 
contract"  and  by  way  of  example  osys: 
"Where  ths  vendor  ot  Isas^ld  jmrnlsns 
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wrote  s  letter  to  bla  soUdtor,  BtatEng,  *I  have 
cloMd  with  Mr.  W.  for  tUs  pl«»,'  it  wu  held 
that  parol  evidence  was  admlBBlble  to  show 
what  1Mb  place*  was."  Waldron  r.  Jacobs, 
5  L.  B.  Eq.  181.  Bo  parol  erldence  was  ad- 
mitted to  show  wbat  was  meant  the  ex- 
pressitm  *^oiir  wool"  In  a  letter  written  b7 
defuidanlfB  agent  to  plaintiff,  ttpcm  which 
lettw  the  contract  was  based.  Macdonald  t. 
IifHigbottom,  1 B.  ft  B.  0T7,  affirmed  Bxch.  Cb. 
Id.  987.  Browne  on  Statute  of  Frauds,  i 
409,  says:  "On  the  other  hand,  it  Is  compe- 
tent to  show  by  oral  evidence  the  dnnun- 
stancea  under  which  the  written  agreement 
was  made,  so  ter  as  tli^  may  tend  to  aid 
the  cimstructlon  or  application  of  Its  con- 
tents." Bee,  also,  section  S7S.  1  Reed,  Btat- 
nte  (tf  Frauds,  |  416,  says:  **OraJ  ^rldence  Is 
admissible  snd  essential  to  qiply  the  writing 
to  ito  subject  The  rule  is  a  general  cme,  ap- 
plying to  all  writlngB,  whether  witiiin  the 
purview  of  the  statute  of  frauds  or  not,  tor, 
BO  matter  how  detailed  the  description,  the 
last  Bt«p  In  process  of  Identlflcation  must 
take  place  In  pals.**  Fomeroy  on  Oontracts, 
£  90,  says:  "Parol  evidence  la  admissible  to 
show  the  surrounding  drcnmstances  and  po- 
sitfam  of  the  parties,  and  thus  explain  the 
meaning  and  BK>licatlon  of  the  descriptive 
langoage,  and  ther^  id«tltr  ttM  subject- 
matter."  Story  on  Bales,  %  209^  says:  "yer- 
bal  testimony  would,  ot  course,  be  admissible 
to  prove  whether  the  tmos  of  the  contract 
have  been  onnpUed  with,  and  how  far  they 
have  been  observed,  and  In  what  sense  they 
wen  useA  by  the  parties,  and  what  was  their 
tedmical  meaning;  but  not  to  ^ve  what 
they  were."  Benjamin  on  Bales,  i  213.  says: 
"Although  parol  evidence  is  not  admissible  to 
siqiply  omissions,  or  Introduce  terms,  or  to 
contradict,  alter,  or  vary  a  written  Instm- 
mcnt,  It  is  admissible  for  the  purpose  of 
identl^ing  the  subject-matter  to  whldi  the 
writing  refers.  Thus  whore  a  written  letter 
contained  an  agreement  to  purchase  'your 
wooV  parol  evidence  was  admitted  to  apply 
the  letter,  and  Bbow  what  was  meant  by 
*yoar  wool."*  As  illustrative  of  this  sub- 
ject, section  418,  vol.  1,  of  Reed  on  Statute 
of  Frauds,  is  herein  Inserted,  with  numerous 
examples  of  the  description  of  the  subject- 
matter  In  a  memorandum  pertaining  to  the 
sales  of  personalty  which  were  held  snffl- 
deat:  "While  the  same  rules  apply  to  per- 
sonalty as  those  which  have  been  given  In 
the  preceding  sections,  the  cases,  as  a  rule, 
show  a  somewhat  greator  latitude  of  Inter- 
pretation. The  following  are  some  aamplea 
of  written  contracts  relating  to  personalty 
which  were  r^arded  as  adequately  describ- 
ing  the  subject-matter:  Where  th^e  was  a 
contract  by  letter  for  purchase  of  'your  wool,* 
acc^ted  by  a  letter  of  the  vendor,  parol  erl- 
dence  is  admissible  to  show  that  the  wool 
was  partly  that  of  the  vendor  and  partly 
ftiome  he  could  acquire  through  his  neighbors. 
Ixird  Campbell,  holding  that  the  statute  of 
frands  did  not  apply,  said:  1  am  of  <»plnlon 
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Oiat  whan  there  is  a  contract  for  the  sale  of 
a  specific  snbject-matter  oral  evidence  may 
be  received,  for  the  purpose  of  showing  what 
that  subject-matter  was,  of  every  fact  wiUiln 
Om  knowledge  of  the  parties  before  and  at 
the  time  of  the  contract'  There  was  parol 
pnxrf  which  Indicated  that  one  of  the  parties 
Intimated  ttiat.  In  his  own  oplnim,  the  wool 
amounted*  to  a  given  quantity.  It  turned  out 
aft«wards  to  be  of  a  greater  quantity.  A 
tendn*  ci  the  latter  was  held  good.  In  the 
Exchequer  Chamber,  Byles,  J.,  thought  it  a 
case  of  latent  amblgul^.  Where  the  memo- 
randum was  as  followa:  *Ur.  Newell,  82 
sadE  culasses  at  898.,  280  lbs.,'  ete.,  oral  evi- 
dence of  the  trade  of  fiie  parties  was  adml^ 
ted  to  show  Uiat,  the  one  being  a  baker  and 
the  othw  a  fiour  dealer,  a  sale  of  flour  was 
meant  There  was  also  a  correspondence  be- 
tween the  parties,  which  indicated  the  nature 
of  their  business.  Where  the  defendant 
wrote  tlie  plaintiff,  speaking  of  the  boxes 
which  I  bought  of  yon  at  im  shillings,*  and 
requesting  the  plaintiff  to  deliver  them  to  a 
certein  third  party,  'as  also  the  fine  blat^* 
the  memorandum  was  regarded  as  suffident 
A  memorandum  which  does  not  give  the  slae 
and  weight,  as  of  bales  of  cotton.  Is  not 
therefore,  insufficient;  average  dse  and 
vrelght  being  presmned.  Semble,  that  where 
this  hemp'  Is  spoken  at,  parol  evidence  Is  ad- 
missible to  Identify  a  particular  lot  though 
the  wrltli^c  does  not  specify  the  quantity. 
The  case  In  the  note,  whose  ^Uabns  Is  given 
at  leivth,  is  an  example  of  the  cara  with 
wMch  ttie  meaning  of  the  memorandum  made 
to  comp^  wl^  the  statute  of  frauds  Is 
sought  to  be  discovered."  In  HalHday  v. 
Lesh,  89  Ma  App.  28S,  by  a  contract  Is  writ- 
ing, plaintiff  agreed  to  eell  defendant  a  safo 
of  a  oortaln  kind,  without  designating  any 
particular  safe.  While  the  statute  was  not 
insisted  on  in  this  case,  plaintiff's  salesman 
was  permitted  to  testify  that  at  the  time  the 
order  was  made  platotlff  had  a  safe  answer- 
ing the  description  of  that  mentioned  In  the 
order,  and  that  It  was  todnded  or  sold  by 
said  order.  Held  not  wror.  The  case  of 
Ontario  Deciduous  Fruit  Growers'  Ass'n  v. 
Cutting  Fruit  Packing  Co.,  134  Cal.  21,  68 
Pac.  28,  68  li.  B.  A.  681,  86  Am.  St  Rep.  231. 
was  on  a  written  contract  by  which  the  fruit 
of  certain  orchards  had  been  purchased.  The 
orchards  were  described  as  follows:  "Sundry 
orchards  to  •Ontario  and  Cucamonga."  The 
court  held  that  It  showed  on  Its  face  that  It 
was  not  the  purpose  of  the  contract  to  In- 
clude all  the  orchards  to  the  district  named, 
and  it  therefore  became  necessary  to  resort 
to  oral  evidence  to  explain  what  orchards 
were  meant,  and  that  It  was  proper,  there- 
fore, to  Introduce  <nral  evidowie  tirareon.  So 
much  for  the  authorities  and  preoedente  on 
the  question. 

The  rule  [>ermlttlDg  the  Introduction  of 
parol  to  Identify  the  subject-matter  Is  treat- 
ed as  not  subversive  of  the  statute  nor  tocon- 
slatent  with  the  general  rule  requiring  all 
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at  ttie  eMOitlal  temui  tit  the  contract  to  be 
lit  writing,  as  the  law  regards  a  general  and 
somewhat  Indefinite  description  of  the  snb- 
ject-matter  In  lalra  at  peracnuilty  as  a  com- 
pUance  ttaorewitli  In  stating  that  particular 
term  of  tht  ccmtract  and,  If  tin  sobject- 
matter  be  so  designated  In  the  writing  that 
It  may  be  Identified  by  the  recepti<m  of  pa- 
rol,  tending  only  to  endoe  tbe  court-  and  Jury 
with  knowledge  of  the  facts  and  drcnmstan- 
cea  snrronnding  the  parties  at  the  time  of 
the  transaction  and  thus  fit  the  dMcrlption 
to  the  subject  of  the  contract  it  Is  snfilclfint. 
In  a  case  where  the  memorandum  la  silent  as 
to  the  subject-matter,  the  law  will  not  permit 
the  term  to  be  added  by  parol,  nor  will  tiie 
law  pmnlt  the  term  to  be  enlarged  by  add- 
ing oO^  snbjec^matter  to  tiie  subject-mat- 
ter tha«tai  mentioned.  Tbe  statute  does  not 
require  a  formal  contract,  but  only  such 
memorandum  as  men  In  the  haste  and  hurry 
of  btutnesB  may  be  supposed  likdy  to  make, 
but  nerertlieless  at  m<3i  a  definite  diaracter 
in  all  the  essentUtla  of  the  contract  that  the 
Intention  of  the  parties,  th^  names,  and 
relation  to  each  other  nnder  the  contract, 
can  be  gathered  from  the  memorandum  It- 
self, leaving  nothing  to  be  supplied  by  paroL 
Wood,  Stat  of  Frauds,  I  844.  So,  In  this 
case,  tiie  subject-matter  beliw  desli^ted  as 
'*ten  bead  of  cows  and  helfera,"  It  is  apparent 
the  statute  Is  compiled  with  bj  stating  this 
term  of  the  contract  It  is  plain  from  the 
term  stated  that  tiie  vendor  was  selling  10 
head  of  cows  and  heifon,  and  the  Tendee 
was  purchasing.  There  Is  enough  here  to 
authorize  the  reception  of  parol,  showing  the 
facts  and  drcumstances  snrronnding  the 
transaction,  and  thus  describing  the  true  sit- 
uatUm  of  the  parties  at  the  time  of  making 
the  contract  and  thus  enduing  onrselTes  with 
the  knowledge  and  focta  in  the  minds  of  the 
oimtracting  parties,  we  can  Intelllgoitly  ap- 
ply the  wwds  at  tiie  memoraiidnm  "ten  head 
ot  cows  ttoA  hgUm**  to  the  subject-matter, 
to  wit  the  particular  10  cows  and  heifers  in 
the  minds  of  the  contractile  parties  at  the 
time,  thus  positively  Identifying  the  subject 
of  the  contract 

It  la  ai^ned,  bowerer.  that  the  purpose  of 
the  statute  Is  to  prevent  the  perpetration 
of  frands  by  means  of  perjury;  that  the 
wholesome  purpose  thereof  Is  to  render  it  so 
that  dishonest  men  could  not  be  heard  to 
swear  In  court  that  this  or  that  was  the  bar- 
gain, and  tbUB  perpetrate  a  fraud,  and  it 
was  Inttfided  that  the  writing  mly  should 
speak.  This  is  true,  and  the  courte  have 
mugbt  to  carry  out  this  purpose  and  Intent 
of  the  statute,  so  far  as  applicable,  without 
erecting  an  absolute  barrier  to  business.  A 
strict  construction  Is  maintained  In  so  far 
as  the  terms  of  the  contract  are  required  to 
be  In  writing;  but  tiie  statute  must  be  so 
construed  and  applied  as  will  permit  the 
wheels  of  commerce  to  move  on.  However 
unsatisfactory  the  doctrine  permitting  the 
introduction  of  parol  aa  herein  indicated  may 


be  to  those  who  amtend  for  strict  constme- 
tlon,  It  must  be  remembered  that,  however 
minute  and  precise  In  matter  of  detail  a  de- 
scription may  be,  in  the  last  analysis  resort 
must  be  had  to  iwrol;  that  the  last  and  final 
8tq>  In  all  tnnsactions  ot  ttOa  Mnd  Is  the 
Iffocess  (tf  Identification ;  and  If,  pCTdnncb 
a  controversy  arise,  resort  must  eventually 
be  had  to  parol  evidence  to  fit  even  tbe  most 
detailed  and  minute  description  to  the  thing 
deecribed.  This  is  necessarily  true  by  reason 
of  tiie  very  universality  of  the  law.  No  rule 
of  law  can  be  made  either  legislation  er 
construction  that  will  work  out  a  just  result 
frun  black  and  white  in  every  caae;  and  ne- 
cessity, whldi  knows  no  law,  has  ordained 
that  restnt  must  be  had  to  parol  to  point  cot 
and  locate  ttiat  for  which  we  ludd  tbe  deed 
or  writing,  describing  it  In  all  tiie  mtmrtlg 
of  detail  and  predsicm.  Notwithstanding 
such  minute  description,  we  are  onable  to 
locate  and  identify  without  tbe  aid  of  oral 
teatlmony.  When  we  stop  to  reason  npon  tbe 
practical  business  aCFalrs  of  life,  we  most 
know  that  what  Is  here  stated  Is  trii^  and 
the  courts  construe  the  statutes  In  aocurd- 
ance  with  common  sense  and  reeaoi,  aa  well 
as  with  the  roles  of  law. 

It  Is  proper  at  common  law  to  Introduce 
parol  to  explain  and  throw  light  npon  tbe 
langnage  employed.  In  wder  tiiat  tbe  bitent 
of  the  parties  may  be  ascertained ;  and  tiie 
Btatute  of  frands  makes  no  diange  to  this 
rule  of  evidence.  Tbe  same  rule  prevails  In 
referowe  to  the  admlssiblUty  of  parol  evi- 
dence  to  explain  and  apply  the  note  or  mem- 
orandum under  tbe  statute  as  exfsted  at 
common  law  In  reference  to  any  written  con- 
tract Tbe  statute  simply  requires  the  con- 
tract shall  be  erridenced  by  writing,  but  It 
leaves  the  law  relating  to  the  ^ect  of  tbe 
wrlttm  contract  and  the  admissibility  of  evi- 
dence to  expiate  or  apply  it  as  it  existed  at 
conaaoD  law.  Wood,  Stat  of  Frauds,  p. 
661 ;  Browne,  Btat  of  Frauds,  |  S44a ;  Bead. 
Btat  Frauds.  |  416;  Blest  v.  T«-  Steeg  Shoe 
Co.,  97  Mo.  App.  165,  70  8.  W.  1081.  Tbese 
rules  are  stated  by  the  learned  authors  and 
the  courts  as  follows :  "It  may  be  laid  down 
as  a  broad  and  distinct  rule  of  law  that  ex- 
trinsic evidence  of  every  material  fact  wbldi 
will  enable  the  court  to  ascertain  the  nature 
and  qualities  of  the  subject-matter  of  tbe 
Instrument — or.  In  other  words,  to  Identify 
the  persons  and  things  to  which  the  Instru- 
ment refers—must,  of  necessity,  be  received." 
Section  1194,  Taylor  on  Bv.  <8tii  Ed.).  **If 
the  terms  be  vagne  and  general,  or  have 
divers  meanings,  parol  evidence  will  always 
be  admissible  ot  any  extrinsic  drcumstances 
toiding  to  show  what  person  or  persona,  or 
what  things,  were  Intended  by  the  party*  or 
to  ascertain  his  meaning  In  any  other  re- 
spect" Section  1196,  Taylor  on  Btr.  (8tb 
Bd.).  The  Supreme  Court  of  the  United 
States,  after  reviewing  authorities  exttttslvfr- 
ly,  said:  "Without  attempting  to  do  what 
others  have  said  they  were  nnable  to  accom- 
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push— that  Is,  to  reconcile  all  of  the  ded- 
BiODA  on  tbe  subject — we  tbink  that  we  may 
lay  down  this  principle  aa  a  jtut  result: 
That  In  glrlng  effect  to  a  wrltt«i  contract 
by  applying  It  to  its  proper  subject-mattw, 
extrinsic  evidence  may  be  admitted  to  prove 
ttw  nirronndinK  drcnmstances  ondw  which 
It  was  made,  whenever  without  the  aid  of 
sach  evidence  such  application  could  not  be 
made  In  the  particular  case."  Bradley  v. 
WashluKton,  etc^  Packet  Co.,  38  U.  S.  88,  10 
U  Ed.  72;  Clarke  v.  Boormao,  85  U.  S.  502. 
21  L.  Ed.  904;  King  v.  Ackerman,  67  U.  S. 
417,  17  L.  Ed.  292;  Reed  v.  Ins.  Co.,  95  U. 
S.  30,  24  L.  Ed.  348;  Gilmer  v.  Stone,  120 
U.  S.  580,  7  Sup.  Ct  089,  30  L.  Ed.  734; 
Daugherty  v.  Rogers,  119  Ind.  254,  20  N.  E. 
779,  8  L.  B.  A.  847.  While  It  Is  true  that 
parol  testimony  Is  Inadmissible  in  all  cases 
for  tbe  purpose  of  altwii^  or  varying  tbe 
toms  of  a  written  contract,  this  rale  does 
not  obtain  when  the  language  employed  in 
the  writing  is  ambiguous,  and  it  Is  sought 
by  parol  to  elucidate  tbe  writing,  rather  tban 
alter,  varji  change,  or  extend  its  terms.  It 
is  proper  in  such  cases  to  receive  In  evidence 
such  facts  and  circumstances  as  will  place 
tbe  court  as  nearly  as  possible  In  the  situa- 
tlOD  of  the  contracting  parties  at  the  time 
and  place  of  the  making  of  the  contract  with 
a  view  that  they  be  thus  better  equipped  to 
adjudge  in  what  sense  the  language  therein 
«nployed  was  used,  and  what,  probably,  was 
Intended  by  its  use.  Tbe  result  attained  in 
sucb  case  is  to  be  derived  not  from  supply- 
ing tbe  inteutlon  of  the  parties,  but  rather 
most  be  derived  from  tbe  words  of  the  docu- 
ment by  enduing  the  court  and  Jury  with  a 
knowledge  of  the  facts  and  circumstances 
aurroondlng  and  Immediately  connected  with 
the  transaction  and  the  true  situation  of  the 
parties  at  tbe  time  of  contracting.  Ellis  v. 
Harrison,  104  Mo.  270,  16  S.  W.  108;  Rlggs 
T.  Myers.  20  Mo.  239;  Black  River  Lumber 
Co.  V.  Warner,  93  Mo.  374,  6  S.  W.  210; 
Sharp  V.  Sturgeon,  66  Mo.  App.  191.  The 
rule  in  this  state  is  stated  to  be  that,  the 
identity  of  the  subject-matter  of  the  contract 
not  being  deflnltely  ascertained  by  its  terms, 
parol  testimony  is  admissible  to  make  it 
certain.  Bray  v.  Adams,  114  Ma  486.  21  S. 
W.  853 ;  Sklnker  v.  Haagsma,  99  Mo.  208.  12 
8.  W.  608;  Amonett  v.  Montague,  63  Mo. 
aOl ;  Long  v.  Long,  44  Mo.  App.  141 ;  Halll- 
day  T.  Leah.  85  Mo.  App.  285;  Welsh  v.  Ed- 
mlsson,  46  Mo.  App.  282 ;  Fblllbert  v.  Burcb. 
4  Ha  App.  470;  Greenleaf  on  Evidence 
(Lewis*  Ed.)  }  286.  Greenleaf  on  Evidence. 
I  288,  says:  "It  Is  only  in  this  mode  that 
parol  evidence  is  admissible  (as  Is  some- 
times, but  not  very  accurately,  said)  to  ex- 
plain writfto  Instruments,  namely,  by  show- 
ing tbe  situation  of  tbe  party  In  all  his  re- 
lations to  persons  and  tbln|^  around  him; 
or,  as  elsewhere  expressed,  by  proof  of  the 
surrounding  circumstances.  Thus.  If  the 
language  ot  the  instrument  is  applicable  to 
several  personi^  to  sevaal  inrcels  of  land,  to 


several  species  of  goods,  to  several  numa- 
meats  or  boundaries,  to  several  writings,  or 
the  terms  be  vagne  and  general,  or  have 
divers  meanlngB,  as  'household  furniture,' 
'stock,'  'freight,'  factory  prices.'  and  the 
like;  or.  In  a  wUl,  the  words  'chUd.'  'chil- 
dren.* 'grandchildren.'  'son,'  'family,*  or  *near- 
est  relations,'  are  employed ;  In  all  these  and 
the  like  cases  parol  evidence  Is  admissible  ct 
any  extrinsic  circumstances  tending  to  show 
what  person  or  persons  or  what  things  were 
intended  by  the  party  or  to  ascertain  his 
meaning  in  any  other  respect,  and  this,  with- 
out any  Infringement  of  tbe  rule,  which,  as 
we  have  seen,  only  excludes  parol  evidence 
of  other  language,  declaring  his  mining, 
than  that  which  is  contained  Id  tbe  Instru- 
ment Itself.*' 

Under  the  rule  above  stated,  the  language 
employed  "ten  head  of  cows  and  heifers," 
beii^c  applicable  to  several  head  of  cows  and 
to  several  bead  of  heifers,  it  Is  competent 
to  show  by  parol  what  cows  and  what  heifers 
were  referred  to.  It  seems,  from  a  close 
reading  of  the  authorities,  that  the  trae  rule 
in  cases  of  this  kind  is  that  the  contract  or 
memorandum  under  the  statute  must  be  com- 
plete in  its  terms;  that  the  statute  Is  com- 
plied with,  as  regards  the  term  "sabjeot- 
matter,"  when  the  subject-matter  Is  person- 
alty, by  a  deslgnatI<Hi  of  the  subject-matter, 
which,  when  taken  tc^ther  with  the  facts 
and  circumstances  surrounding  tbe  transac- 
tion and  within  tbe  knowledge  of  the  parties 
before  and  at  the  time  of  the  contract,  to  be 
supplied  by  parol,  would  lead  to  a  certain 
Identiflcatlon  thereof.  This,  we  must  admit, 
is  rather  broad,  and  it  may  seem  to  be  sub- 
versive of  the  wholesome  purpose  of  the  stat- 
ute, but  it  is  the  result  of  tbe  authorities 
both  In  this  country  and  England,  and  tbore 
is  no  doubt  but  that  it  is  tbe  settled  law  on 
the  question.  The  court  below  erred  In  sus- 
taining the  objection  to  the  sufficiency  of  the 
memorandum  pleaded  in  the  petition,  and 
acted  rightly  In  granting  a  new  trial  herein. 

For  the  reason  stated,  the  Judgment  grant- 
ing a  new  trial  Is  affirmed.  All  ctmcur. 


SIMONS  T.  WITTMANN. 

(St  Louis  Oonrt  of  Appeals.   Missouri.  June 

1.  1005.) 

1.  Building  Contbact  —  Breach— Measctbe 
or  Daicaoes. 

The  measure  of  damasea  for  breach  of  a 
contract  to  erect  a  building  is  the  difference 
between  the  price  at  which  the  contractor 
agreed  to  erect  it  and  tbe  rea8c«iable>  value  of 
the  bailding  erected  In  accord&nce  with  the  con- 
tract reqairements. 

[Ed.  Note. — For  cases  In  point,  see  voL  IB, 
Cent  Dig.  Damages,  H  293,  294.J 

2.  Same— RiOBT  to  Recovks  Dauaoes. 

Where  one  who  has  contracted  to  erect 
buildings  wholly  fails  to  perform  any  part  of 
his  contract,  the  other  party  to  the  contract 
may  recover  damages,  tbongh  he  does  not  pro- 
caed  with  the  erection  of  the  baildlofs. 
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3.  Saice—Reuonabls  Cost  or  Buzldihg— 

BTIDEnCB— PUiADINO. 

In  an  action  for  damage*  from  tha  breach 
by  defendant  of  a  contract  to  erect  balldings 
for  plaintiff,  the  latter  alleged  that  after  de- 
fendant's refusal  to  perform  the  contract  plain- 
tiff advertised  for  and  received  bids  for  the 
constraction  of  the  same  boildings,  the  lowest 
one  being  several  hundred  dollars  in  excess  of 
the  price  at  which  defendant  contracted  to  do 
the  work  and  sought  recovery  for  this  excess. 
Held,  that  this  allegation  was  safficient  to  au- 
thorize the  admission  <a  eridence  as  to  the  rea- 
sonable  cost  of  constructing  the  buildings. 

4.  AppEAir— Estoppel  to  Allege  Ebbob. 

A  party  cannot  complain  that  the  pleadings 
did  not  raise  a  certain  issue  aa  to  wnich  evi- 
dence was  admitted,  wbera  he  Umaelf  intro- 
duced evidence  on  that  issue. 

[Ed.  Note. — ^For  caaea  in  polnL  aa*  toL  8* 
Cent  Dig.  Appeal  and  Error,  1  8612.] 

6.  Husband  and  Wife  —  Cohtkaot  vob 

BUILDINQB    ON    WiTB'S  LiAND— RiOHT  OP 

Husband  to  Dahaoes. 

A  husband  may  recover  damages  for  breach 
of  a  contract  with  him  for  the  areetion  of 
balldings  on  his  wife's  land. 

6,  SaUB— CONTBACT  BT  HuSBAND  FOB  WiPE'S 

Benefit— PABTisa  to  Action— Tbusieb  op 

BZPBBBS  Tbust. 

Where  a  hnsband,  with  his  wife's  knowl- 
edge and  consent,  and  in  her  presence,  entered 
into  a  contract  for  the  construction  of  buildings 
on  her  land,  he  was  a  trustee,  and  entitled  to 
sue  in  his  own  name  for  the  breadi  of  the  con- 
tract, under  Rev.  8t  1889,  S  541,  providing  that 
a  trustee  of  an  express  trust  may  sue  in  his  own 
name  without  Joining  the  beneficiary,  and  de- 
claring tliat  a  person  In  whose  name  a  con- 
tract Is  mode  for  the  benefit  ol  aaothar  shall  be 
regarded  as  a  tmstee  of  an  sqweBs  trust 

7.  AOBHCT  —  CONTBAOr    POB  URDZSOLOBED 

Fbinoipait— RiQui  OP  Agent  to  Sue. 
An  agent  contracting  in  his  own  name  for 
an  undisclosed  principal  may  me  on  the  con- 
tract in  bis  own  name. 

[Bd.  Note.:— For  eases  In  point  sse  wd.  40l 
C^t  Dig.  Prlndpal  and  Agent.  U  S12%,  681. 

Appeal  from  St  Louis  CBrcnit  C!ourt;  J. 
W.  McSUhlnney,  Judge. 

Action  by  Cbaries  Simons  against  Adolpb 
Wlttmann.  From  a  Judgment  for  plaintiff, 
defendant  appeals.  AfOrmed. 

The  salt  Is  for  damages  alleged  to  have 
accrued  to  EdalntUf  by  reason  of  defendant's 
breach  of  a  building  contract  On  November 
17,  1902,  defendant,  a  contractor  and  builder, 
entered  Into  a  written  contract  with  the 
plaintiff,  whereby  he  agreed  for  a  consider- 
ation of  f3,S00,  to  be  paid  as  the  woifc  pro- 
gressed, on  the  certificate  of  the  supervising 
architect,  to  furnish  all  materials  and  labor, 
and  to  erect  and  complete  for  plaintiff,  in 
good  workmanlike  manner,  as  therein  pro- 
vided, four  116  story  cottages  on  a  certain 
lot  of  ground  situated  on  the  north  side  of 
Hoffmeister  avenue,  near  Broadway,  In  St 
Louis  couuty,  in  accordance  with  plans  and 
specifications  therein  provided  for.  The 
buildings  were  to  be  completed  and  deliver- 
ed to  plaintiff  by  March  1,  1908.  The  peti- 
tion alleges  a  breach  of  this  contract  In  that 
defendant  wholly  failed  and  refused  to  per- 
form any  part  thereof,  and  avers  substantlat- 
ly  that  defendant's  refusal  to  erect  said  cot- 


tages for  the  price  ttiereln  agreed  upon  en- 
tailed great  loss  upon  plaintiff;  that  plaintiff 
bad  given  public  notice,  and  had  received 
bids  for  the  construction  of  said  cottases, 
and   the    lowest   bid   submitted  thereon 
amounted  to  $3,860,  which  sum  Is  tbe  lowest 
amount  at  which  plaintiff  could  procure  the 
erection  of  such  cottages;  tbat  defendant's 
refusal  to  erect  such  cottages  In  accordance 
with  his  contract  entailed  a  loss  of  $500  upon 
plaintiff,  tor  which  sum  he  asks  Judgment 
The  case  was  tried  before  the  jadge  with- 
out the  Int^ventlon  of  a  Jur?.    No  instruc- 
tions were  asked  or  given.    There  is  but 
slight  disagreement  as  to  the  facta.  Tbe 
evidence  discloses  that  defendant  was  the 
lowest  of  a  number  of  bidders  for  the  con- 
tract which  was  awarded  to  bim.  There- 
upon it  was  reduced  to  writing,  and  executed 
by  the  parties.   In  accordance  with  Its  pro- 
visions, he  was  also  to  execute  a  certain 
bond,  but  failed  to  do  so.   This  snit  is  on 
the  contract,  and  not  on  the  bond.  Within 
a  day  or  two  after  executing  the  contract 
defendant  notified  plaintiff  that  he  bad  lean- 
ed that  plaintiff's  wife,  and  not  tbe  plaintiff, 
was  tbe  ovn&c  of  the  lot  of  ground  upon 
which  the  cottages  were  to  be  erected,  and 
he  tiierefore  refused  to  make  the  bond,  or 
have  anything  further  to  do  with  the  con- 
tract; that  he  wonld  not  erect  tbe  balldings, 
as  he  would  be  unable  to  mn  a  mechanl^q 
It«i  on  the  property  to  secure  hla  pay  In 
evrat  It  became  necessary  to  do  so,  as  plain- 
tiff, wilb  whom  he  had  contracted,  did  not 
own  the  land  upon  which  the  bnildlngs  were 
to  be.  erected.    Thereupon  It  was  proposed 
to  defendant  that  i^alntifTs  wlfto  would  sign 
tbe  contract,  and  plaintiff's  wife  offered  to 
sign  said  contract,  thus  obviating  defend- 
ant's objection  thereto,  but  defendant  re- 
mained obstinate,  and  declined  to  do  any  act 
under  the  contract   It  was  also  shown  that 
at  the  time  he  entered  Into  and  executed  the 
contract  sued  on  bids  were  opened  at  plain- 
tlfTs  residence,  plaintiff  and  his  wife,  who 
owned  tbe  land,  tbe  defendant,  and  the 
architect  all  being  present;  that  plaintiff's 
wife  participated  in  the  conversation  and 
tbe  negotiations  there  being  bad  pertaiolnj; 
thereto,  In  pointing  out  obtain  changes  In 
the  plans  and  specifications  which  she  de- 
sired, etc.;  and  that  tbe  resnit  of  this  meet- 
ing and  conversation  was  tbe  contract  be- 
tween plaintiff  and  the  defendant  In  the  pres- 
ence of  tbe  wife.    It  was  further  shown  In 
evidence  that,  the  time  toe  the  completion 
of  the  buildings  having  lapsed,  tbe  d^end- 
ant  still  refused  to  perform  any  part  of  said 
contract;  that  tbe  plaintiff  did  not  erect  the 
buildings,  nor  had  be  as  yet  contracted  wltb 
any  person  to  do  so  for  him.  In  tbe  abseoce 
of  proof  showing  the  buildings  to  tasTe  been 
erected  by  plaintiff  and  ttieir  reasonable  wnt. 
the  court  permitted  plaintiff  to  prove  that 
tbe  reasonable  cost  of  erecting  tbe  four  cot- 
tages in  accordance  with  the  contract  with- 
in the  time  provided  for,  end  their  ressonabl* 
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Talne  wben  completed  In  accordance  wlUi 
the  contract,  would  be  93.600,  or  $900  more 
tban  tbe  price  at  which  the  d^endant  agreed 
by  the  contract  to  erect  them.  Upon  this 
Btate  of  facts  the  conrt  fonnd  the  Issnes  tor 
the  plaintiff,  and  assessed  his  damages  at 
$300,  the  difference  between  the  price  agreed 
upon  in  the  contract  and  the  reasonable 
Talne  of  such  buildings  provided  they  were 
erected  In  accordance  with  the  contract  The 
defendant  appeals  to  this  court  The  wrors 
rdled  upon  tor  reversal  are  that  the  court 
erred  in  measuiing  the  damages.  He  con- 
tends that  tlie  tme  measure  of  damages  In 
the  case  was  the  difference  In  the  value  of 
the  real  estate  without  the  buildings  and 
tbe  value  ttiereof  with  ^e  buildings  erected 
tbereon,  and,  farther,  that  the  all^Uon  of 
the  petition  would  not  permit  ^oof  of  the 
reasonable  cost  or  value  of  the  boHdln^ 
and,  farther,  that  as  plalntUPs  wife  owned 
tt»  tend  upon  which  the  buildings  were  to 
be  meted,  plaintiff  bad  no  right  to  nuln- 
taln  thte  suit  The  several  aaalgnmenti  will 
be  noticed  In  the  oirfnlon. 

W.  H.  &  Davis  Biggs,  for  appellant  Ed- 
ward N.  Boblnson,  for  respondent 

NORTON!,  J.  (after  stating  tbe  facts).  It 
Is  argued  by  appellant  and  we  are  dted  to 
Uoyd  on  Building  (2d  |  68,  where  the 
learned  author  says:  "Where  a  breach  con- 
sists !n  a  failure  to  erect  a  bnlldlng  as 
agreed,  the  measure  Is  the  additional  value 
wnlch  would  have  accrued  to  the  land."  We 
have  taken  pains  to  examine  closely  all  of 
tbe  cases  dted  by  the  author  in  support  ot 
the  text  above  stated,  and  find  that  many 
of  those  cases  were  controversies  between 
a  landowner  and  a  railroad  company  arising 
by  virtue  of  an  obligation  on  the  part  of  the 
railroad  to  maintain  a  depot  on  or  at  the 
plaintiff's  premises.  In  some  of  those  cases 
plaintiff  bad  conveyed  to  the  railroad  a  right 
of  way  and  d^iKit  grounds  In  conslderatlou 
ot  its  erecting  and  maintaining  a  depot  there- 
at, and  In  others  the  railroad  had  sold  plain- 
tiff gronnde  for  hotel  purposes,  agreeing  to 
maintain  a  d^ot  adjacent  thereto.  Upon 
tbeae  facta  tile  courts  bold  tilte  covenant  as 
rnnnloff  wltih  the  land,  and  upon  suits  for  a 
breach  of  the  covenant  In  falling  to  main- 
tain or  In  ranovlng  tbe  depots  provided  for 
bave  universally  hM  thai;  Inasmuch  as  the 
maintaining  of  such  depots  In  connection 
witti  tbe  railroad  would  necessarily  enhance 
tbe  value  ct  tiie  lands,  and  that  this  was  an 
element  In  contemplatiim  of  the  parties  wbm 
tbe  contract  was  made,  the  true  measure  of 
damages  In  Bn<fli  cftM  would  be  tbe  dlfferoice 
in  value  of  tbe  land  with  the  depot  standing 
as  provided  Iqr  tbe  contract  and  with  tbe 
depot  removed  tbevefrom;  or,  In  otber  words, 
as  plaintiff  had  parted  with  the  rlgtat  of  Tray 
and  dqi>ot  gnnmds  In  ooDSldenitlmi  that  a 
depot  was  to  be  eetaUlshed,  which  would 
enhance  tbe  Talne  ot  thdr  remaining  lands, 
Oiat  the  measuTS  ot  thtir  recovery  should  be 


such  increased  vatne  occa^oned  by  the  loca- 
tion of  the  depot  thereupon.  MoUle.  etc.^ 
Ry.  Co.  V.  Oilmer,  85  Ala.  422,  5  South.  138; 
Louisville,  etc.,  Ry.  Co.  v.  Buniner,  106  Ind. 
65.  B  N.  E.  404,  65  Am.  Rep.  719;  Watterson 
V.  Ry.  Oo.,^74  Pa.  208;  Houst(m,  etc..  By. 
Co.  V.  Molloy,  64  Tez.  007.  No  case  can  be 
found  by  us  In  the  books  where,  for  a  breach 
of  a  builder's  contract  as  in  this  case,  It  was 
held  that  the  measure  of  recovery  was  the 
difference  in  the  value  of  tbe  real  estate- 
with  and  without  tbe  contemplated  building, 
and  we  have  heen  unable  to  find  a  Missouri 
case  where  the  suit  was  for  a  total  failure  to 
perform  a  building  contract  There  are  nu- 
merous well  ccHitidered  authorities,  however,, 
from  other  Jurisdictions  which  are  In  point, 
and  have  materially  aided  xm  In  arriving  at 
our  conclusions. 

We  cannot  agree  with  appellanlfs  «mten- 
tlon  that  the  measure  ot  damages  In  this 
case  1M  the  dUteroice  between  tiie  value  of 
tbe  land  without  the  buildings  and  ttie  value 
thereto  with  tbe  buildings  erected  fbeiwa 
In  accordance  wltb  tbe  contract  If  this 
were  the  measure  of  damages,  it  might  be 
that  one  owning  land  would  contract  for  the 
erection  of  a  bnlldlng  much  desired  by  the 
owner,  yet  of  sncb  a  character  as  not  to 
enhance  Ibe  Tfttue  of  tbe  land,  and  In  fact 
depredate  tbe  market  value  thereof.  Upon  a 
breach  tbe  contractor  could  confess  his  fault, 
defend  against  and  defeat  a  substantial  re- 
ooTsry  upon  the  grounds  that  tbe  value  ol 
real  estate  would  not  be  enhanced  by 
tbe  erection  of  the  buildings.  Therefore 
It  has  been  w&l  said  that:  "A  man  may  do 
what  he  will  wltb  bis  own,  bating  due  r^rd 
to  the  rights  of  others;  and  If  be  chooses  to 
erect  a  monument  to  his  caprice  or  folly 
on  his  premises,  and  employs  and  pays  an- 
other to  do  It,  It  does  not  He  wltb  tbe  de- 
fendant, who  has  been  so  employed  and 
paid  for  building  it.  to  say  that  his  own  per- 
formance would  not  be  beneficial  to  plain- 
tiff." Gbamberlaln  v.  Parker.  45  N.  X.  668; 
8  Sutherland  <»i  Dam.  0d.  Std.)  007.  The 
case  of  Real  Estate  Go.  v.  MacDonald.  140 
Mo.  606.  41  8.  W.  913.  much  relied  upon  by 
appellant  in  this  behalf,  is  not  in  point  here. 
In  that  case  defendant  had  purchased  from 
plaintiff  certain  grounds  partially  on  a  credit, 
giving  a  deed  of  trust  tbere<m  and  a  certain 
bond  for  $36,000;  which  bond  obligated  de- 
fendants to  erect  buildings  of  Ibe  value  <^ 
$35,000  tbereon.  One  ot  the  omdltlons  of 
the  sale  on  the  partial  credit  extended  iraa 
that  tbe  defendant  should  build  10  bnUd- 
Ings  on  said  ground  at  a  cost  of  986,000,  be- 
fore a  given  time,  which,  of  course,  would 
r«ider  tbe  security  for  tbe  debt  secured  by 
tbe  deed  ot  trust  much  more  valuable.  Tbe 
defendant  made  default,  and  failed  to  erect 
tbe  bnlldlngs  as  required  by  bis  bond.  In 
a  suit  by  plaintiff  on  said  bond  the  Sn* 
preme  Court  held  that  tbe  bond  stood  as  a 
security  fw  tbe  difference  between  the  land 
wllbout  and  the  land  wltb  the  bnlldii^s  upon 
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It;  that  It  wu  neeeuary  for  plaintiff  to 
■how  the  ralne  of  the  land  vlthont  the 
buUdlnga  and  the  yalne  of  the  land  with 
the  buildings  tai  order  to  arrive  at  the  true 
measure  of  recovery.  The  decision  vaa  cov 
talnlf  a  correct  exposition  of  tiie  law  of 
that  case.  It  Is  to  be  obserrea  that  the 
court  passed  upon  that  case,  being  properly 
guided  by  the  matters  within  the  contempla- 
tion of  the  parties  at  the  time  the  bond  was 
executed— that  Is,  ^  enhancing  (tf  the  value 
of  the  security  tar  Uie  deferred  payments 
of  the  purchase  price  which  was  sectued  by 
the  deed  <tt  trust  mentioned— and  that  case 
Is  unlike  the  case  at  bar.  This  measure, 
applied  to  flie  case  in  decision  here,  woald 
be  TlolatlTe  of  that  general  rule  and  fun- 
damental principle  of  the  law  of  damages 
resting  upon  the  Idea  of  compensation  for 
the  wnmg  done  which  seeks  to  compensate 
for  the  thing  contracted  f<»:.  8  Am.  &  Eng. 
Bncy.  Law  CM  Bd.)  685;  Tb»  Pittsburg  Coal 
Co.  T.  Foster,  59  Pa.  865;  Amer.  Surety  Ca 
T.  Woods.  106  Fed.  741,  45  O.  0.  A.  282:  S 
antherland  on  Dam.  (8d  Bd.)  087.  We  find 
that  when  a  ccmtractor,  as  In  this  cns^  has. 
flrst;  whol^  failed  to  perform  any  part  of 
his  contract;  ot,  second,  when  he  hm  par^ 
tially  completed  and  abandoned  the  build- 
ing; or.  third,  whoi  he  has  substantially 
oKDpleted  the  bnlldlxv, .  not  in  accordance 
with  the  cfmtract,  the  same  being  InsufB- 
clent  and  defective  tn  workmanship,  skill, 
or  materials  furnished,  when  measured  by 
the  requlrem«ite  of  the  contract,  and  thwe 
being  no  waiver  on  the  part  of  the  em- 
ployov- that  In  elth^  of  snch  cases  the 
owaer  or  employs  had  the  right  to  wect 
the  building  which  has  been  untouched  by 
tb»  defaulting  contractor  In  the  first  In- 
stance, or  cmitlnue  to  completion  the  par- 
tially completed  and  unfinished  bnlldlng  In 
the  second  Instance,  or  complete  and  make 
good  the  substentlally  completed  building 
In  the  third  Instancy  according  to  the  xe- 
(lulremente  of  the  contract,  and  upcm  his 
having  aected  such  untouched  building,  or 
completed  sn^  partially  completed  and  un- 
finished bnlldlng,  or  made  good  such  sifl>- 
atantlally  and  defectively  completed  build- 
ing, he  Is  entitled  to  recover  against  tiie  de-  < 
Suiting  contractor  im  account  of  such 
breach. 

(a)  The  true  measure  of  whldi  recovery  In 
the  first  Instance,  if  ttie  contracfcw  has  bent 
paid  In  advance  fw  tiie  hulldli^,  is  the  value 
of  the  building  when  completed  In  accord- 
ance wltii  the  contract 

(b)  If  he  has  not  been  paid  In  advance  for 
such  building,  the  measure  of  recovery  is 
the  difference  In  Hie  price  at  whldi  the  con- 
tractor agreed  to  erect  the  building  and  the 
reasonable  cost  to  or  the  reasonable  vtpea- 
dlture  of  the  ownw  or  wnplt^er  In  erect- 
ing the  bnlldlng  in  accwdance  with  the 
contract  requirements.  This  Is  tme  be* 
cause,  virtue  of  the  contract,  the  em- 
plover  is  entitled  to  a  building  at  tiw  hands 


of  the  contractor  for  the  price  therein  agreed 
upon,  and,  upon  the  contractor  defaulting 
and  refudng,  ddng  no  act  toward  perform- 
ance, the  owner  has  the  undoubted  rigbt  to 
erect  such  a  bnlldtaigi  (uidi  ^  it  reascmably 
coste  him  more  than  the  price  at  which  the 
defaulting  contractor  ms  to  erect  It;  he 
should,  in  justice,  be  relmbmsed  by  tlie 
contracts  for  the  additional  expenditures 
which  the  defaulting  contractor,  by  Us 
wnmgfal  act,  has  entailed  upoa  tdm.  Lar- 
away  v.  Perkins,  10  N.  Y.  871;  Chamber^ 
lain  T.  Parker,  46  N.  T.  568;  Taylor  t.  By. 
Oik,  66  OaL  817;  Cincinnati,  etc.  By.  Co.  v. 
Cartilage,  36  Ohio  St  631;  Uorrell  t.  By. 
Oo.  (Com.  PI.)  8  N.  T.  Supp.  828;  Mayor, 
etc..  N.  T.  T.  By.  Co.,  102  N.  T.  572,  7  N.  B. 
906,  Am.  B^.  888;  Gray  et  aL  t.  Beed 
et  al..  66  Tt  178,  26  AtL  52B;  City  of  Sher- 
man T.  Connor,  88  Tex.  36,  28  8.  W.  1068; 
Neale  t.  Smith.  61  Ark.  566,  S3  &  W.  1068: 
Baku  transfer  Ca  t.  Merchante'  BeC,  etc 
Co.,  42  N.  X.  Supp.  76;  Kldd  t.  MeOoimfcfc. 
88  N.  Y.  881;  MoneU  t.  Irving  Fire  Ins. 
Co.,  S3  R  Y.  429,  88  Am.  Dec.  886;  McCor- 
mack  T.  Lynch,  69  Uo.  App.  62tfr-628;  S 
Sutherland,  Dam.  (3d  Bd.)  If  897-498. 

<c)  The  measure  of  recovery  in  the  seeond 
Instance  for  completing  the  unfinished  build- 
ing, and,  in  the  third  instance^  fw  bringing 
up  to  the  cMitract  requirementa  the  sub- 
stantially yet  defectively  completed  bnHdii^ 
Is  the  difference  in  the  value  of  tiie  partially 
completed  building  when  abandcmed  by  the 
contractor,  or  the  substantially  and  yet  de> 
fectlvely  completed  building  and  the  reason- 
able cost  or  value  of  the  building  completed 
in  accordance  with  the  requiremente  of  the 
contract  Haysler  v.  Owen,  61  ICo.  S70-8T4; 
Hlrt  V.  Hahn.  61  Mo.  486.  488;  Spink  t. 
Mudler,  77  Mo.  A^*  85-83;  McGormai^  v. 
Lynch,  68  Mo.  A^.  524^^28;  Falrbankit. 
etc..  Go.  V.  DeLlssa,  86  Mo.  App.  711-722; 
Fletcher  Mllbnm  Mfg.  Co.,  36  Mo.  App. 
821-328;  Wi^ht  v.  Sandersm,  20  Mo.  App. 
634-641;  Springfield  Milling  Oo.  v.  Barn- 
ard, etc.,  Mfg.  Co.,  81  Fed.  261-206,  28  C. 
0.  A.  389:  Sunman  v.  Clark.  120  InA.  142, 
22  N.  B.  118;  Plttoburg  Coal  Go.  v.  Foster, 
59  Pa.  865;  Carroll  et  al.  v.  Caine,  27  Wash. 
;  402,  67  Pac.  893;  Tillage  of  Brigbton  v. 
Auston.  19  Ont  Bepu  806;  8  Sutherland. 
Dam.  (8d  Bd.)  I  288;  1  Sutherland  on  Duo. 
(8d  Bd.)  I  91. 

It  wiU  be  observed  that  in  stetfaic  the 
above  rules,  we  have  said  the  owner  or  cm- 
ph^er  was  oitUled  to  recover  tiie  reasonable 
cost  of  erecting  the  building  or  completing 
the  building  In  accordance  with  the  contract 
There  are  anthtnltles  holding  to  tiie  broad 
stetemoit  that  a  reeovscy  can  be  bad  by  tbe 
employer  or  owner  for  the  actual  cost  or  ez- 
pendltnre  of  completiog  the  contract  We  are 
inclined  to  llie  opinion  that  the  better  rvle 
— that  borne  out  by  the  most  carefully  oon- 
sldered  cases  and  the  most  eminent  aattiort- 
tles— is  as  stated  In  1  Sutherland  on  Dam- 
ages (8d  Bd.)  I  81:  "A  psrty  to  a  eootcacC 
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which  has  been  broken  by  the  other  has  a 
right  to  fnlflll  It  ft>r  hlmBeU  as  nearly  as 
may  be;  but  he  must  not  do  this  nnreason- 
ably  as  regards  the  other  party,  ma  extrar- 
agautly.  but  he  may  expend  such  sum  as 
will  give  him  what  he  was  entitled  to  nnder 
bis  contract,  tliongb  that  be  more  than  the 
price  for  which  the  contractor  was  to  have 
done  the  work.  *  *  *  A  penon  has  no 
light  to  put  others  to  an  expoue  ct  snch 
a  nature  as  he  wonld  not,  as  a  reasonable 
man,  incur  oa  his  own  account  **  The  New 
York  court  in  Mayw,  etc^  New  Zork,  t.  Ry. 
Co^  102  N.  T.  672.  at  page  fi77.  7  N.  E.  905, 
■at  page  006.  66  Am.  Rep.  839,  having  this 
ldentl(»l  qnestioa  In  decision,  says:  "Bat 
where  a  corenantee  has  made  repairs  which 
the  covenantor  was  bound,  bat  has  neglected, 
to  make,  and  has  proceeded  In  the  neual 
way,  and  no  fraud  Is  shown,  nor  any  facta 
to  Impeach  the  reasonableness  of  the  ac- 
coont,  the  sum  actually  expended  In  the 
work  la,  we  think,  prima  fade  the  sum  which 
be  Is  entitled  to  recover.  In  the  absence 
of  proot  neither  fraud,  recklessness,  nor  ex- 
travagance will  be  presumed,  and  tbls  meas- 
nre  ot  ncovery  presumptively  gives  the  cov- 
enants actual  indemnl^  only."  We  think 
this  Is  the  sound  doctrine  on  the  subject  It 
Heems  to  be  sound  In  law,  and  In  accordance 
with  both  reason  and  Justice. 

The  learned  trial  Judge  did  not  err  In 
permitting  respondent  to  prove  the  reason- 
able cost  of  erecting  the  buildings  provided 
for  ouder  the  contract. 

It  Is  said  that  the  damages  for  breach  of 
contract,  admeasured  by  the  rules  above 
stated,  are  obviously  Just  and  proper,  and 
that  fiuch  rules  furnish  a  proper  standard  by 
which  to  measure  the  employer's  damages, 
because  the  building,  completed  In  accord* 
ance  with  the  contract  is  exactly  what  the 
employer  is  mtltled  to,  and  thus  the  princi- 
ple of  compensation  Is  met  and  satisfied,  and 
by  the  process  of  computing  damages  there- 
in provided  for  the  contractor  obtains  Just 
what  his  untouched  work  or  unflnlstied  work 
or  his  defective  work  Is  worth,  and  he  cannot 
complain.  8  Sutherland  on  Damages  (Sd 
Ed.)  I  600. 

It  la  next  argued  by  appellant  that  dam- 
ages in  cases  of  this  class  are  allowed  upon 
the  principle  of  compensation,  when  allowed 
at  all,  and  that  unless  there  be  some  expen- 
diture or  outlay  on  the  part  of  the  complain- 
ing party,  there  can  be  no  recovery  upon 
the  principle  of  compensation ;  that.  Inas- 
much as  respondent  failed  to  take  up  the 
wwk  after  the  default  of  the  contractor, 
and  erect  the  several  buildings  mentioned, 
no  recovery  can  be  bad  therein  other  than 
nominal  damages  for  the  wrongful  breach, 
when  the  evidence  shows  that  the  thing  to 
be  done  or  produced  would  be  of  no  value 
to  the  employer,  or  if  the  damage  Is  merely 
possible  or  conjectural.  This  contention  no 
doubt  is  largely  predicated  upon  appellant's 
jnain  proposition  that  the  damages  acorued. 


if  at  all,  to  the  real  estate,  and  the  plaintiff, 
not  owning  the  real  estate,  was  thwefOre  not 
damaged,  and  his  wife,  who  owned  the  real 
estate,  is  sot  shown  to  have  been  danuged. 
In  tlie  totol  absence  of  eridoioe  showing  t3» 
difference  In'  the  value  of  the  real  estoto  with 
and  without  the  buildings,  what  has  been 
said  hwetoftwe  is  soffldent  answer  to  so 
nmdi  of  this  argument  as  la  predicated  up- 
on that  idea.  We  will  say,  however,  that 
while  the  damages  are  allowed  upon  the 
principle  of  compensatlcai,  as  argued  ap- 
pellant the  law  allows  omnpensatlon  upon 
the  theory  that  those  matters  which  were 
within  the  contemplation  ot  the  parties  at 
the  time  of  making  the  contract  and  which 
the  contract  reasonably  required  to  be  p^ 
fonned,  are  to  be  compensatod  for  In  case 
of  a  breach.  In  this  case  it  was  contem- 
plated that  for  the  sum  of  $8,300  respondent 
was  to  have  from  appellant  four  cottages, 
which  were  to  truth  of  the  value  of  (3,600, 
and  in  default  to  furnish  the  cottages  com- 
pensation must  be  made  to  the  extent  of  the 
deficiency.  The  evidence  shows  the  thing  he 
contracted  for  to  be  of  $300  greater  value 
than  the  contract  price,  and  therefore  re- 
spondent Is  entitled  to  compensation  from 
appellant  for  this  amount  of  which  be  was 
deprived  by  appellant's  breach. 

As  to  the  contration  that  recovery  cannot 
be  had  until  the  employer  has  erected  the 
buildings  and  ascertained  definitely  the  cost 
thereof,  it  Is  laid  down  as  a  rule  in  3  Suth- 
erland on  Damages  (3d  Ed.)  (  609,  that :  "In 
such  cases  the  employer  Is  generally  entitled 
to  measure  his  damages  by  what  the  neces- 
sary expense  would  be  to  procure  to  be  done 
the  work  which  the  contractor  neglected  to 
do,  whether  it  was  done  or  not;  for  the 
same  reason  that  a  reudee  in  an  executory 
contract  for  the  sale  of  goods  need  not  In 
fact  purchase  the  goods  he  was  entitled  to 
receive  from  the  vendor  in  order  to  have 
bis  damages  computed  on  the  basis  of  what 
they  would  cost  blm  at  the  time  of  the 
breach."  In  American  Surety  Co.  v.  Woods, 
105  Fed.,  loc  clt  746,  45  C.  C.  A.  287,  the 
court  said:  "Where  the  employ^  or  con- 
tractor without  legal  cause  abandons  the 
work  unfinished,  the  right  of  the  employer 
to  sue  for  the  breach  of  the  contract  Is  not 
dependent  on  his  completing  the  abandoned 
work.  He  may  sue  at  once,  and  recover  of 
the  employe  or  contractor  such  damages  as, 
nnder  legal  rules,  be  can  show  he  has  sus- 
tained." It  win  be  observed  that  the  evi- 
dence in  this  case  on  the  reasonable  cost  of 
erecting  the  buildings  was  as  to  the  reason- 
able cost  at  the  time  of  the  contract  and  the 
case  was  not  rendered  one  of  that  uncertain 
class  by  indefinite  testimony  as  to  what 
might  be  the  cost  of  the  buildings  some  time 
to  the  future,  which  would  necessarily  de- 
pend upon  the  fluctuating  prices  of  labor  and 
materials,  and  therefore  render  the  ascer- 
toinnients  uncertain,  Indefinite,  and  conject- 
ural to  a  great  extent  The  anthorltieB  are 
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abundant  emstalnliig  the  right  of  the  employ- 
er to  sne  for  his  damages  before  erecting 
the  bulldtnga,  as  is  shown  1^  the  following 
cases:  King  r.  Nichols.  68  Minn.  453.  S5 
N.  W.  601;  Ctat^miatl.  etc^  By.  Co.  t.  Car- 
thage, 86  Ohio  St  6S1;  Taylor  t.  By.,  66 
Oal.  817;  Laraway  t.  Perkins,  10  N.  T.  817; 
Hawl^  T.  Florshelm,  44  IlL  App.  820; 
American  Surety  Co.  r.  Woods,  lOS  Fed.  741- 
746,  46  O.  C.  A.  282  ;  8  Sutherland  on  Dam- 
ages (Sd  Ed.)  t  699. 

The  petition,  after  prefatory  all^ttons  al- 
leging the  contract,  etc.,  alleges  the  breach 
thereof  as  foUowa:  TlaintlflT  states  that  de- 
fendant has  failed  and  refused  to  comply 
with  his  said  contract  to  erect  said  cott^es 
for  said  sum  of  $3,300,  and  has  renomiced 
his  said  ccHitract,  and  has  Informed  i^alnttff 
ttiat  he  will  not  comply  with  same,  or  wltti 
any  part  Uieieof.  PlaintifE  states  that  de> 
fendanf ■  failure  to  comply  with  his  said 
ccmtract  to  erect  cottages  for  said  sum  en- 
tails a  great  loss  upon  plaintiff;  that  he  has 
given  public  notice^  and  has  received  Mds 
for  said  constraction  of  said  cottages,  and 
that  the  lowest  bid  submitted  amounts  to 
93,860,  which  sum  is  the  least  at  which  the 
erection  of  said  cottages  can  be  procured; 
that  defendants  failure  to  comply  with  his 
c(mtract  mtails  a  loss  upon  this  irialntlff  of 
five  hundred  and  sixty  dollars,  fbr  which 
sum  plaintiff  prays  Judgment  and  for  eoBts.** 
Under  this  all^tlon  the  trial  court  permit- 
ted the  respondent  to  prove  what  would  be 
the  reasonable  cost  of  Meeting  the  buildings, 
and  that  such  cost  would  be  actually  fSOO 
more  than  the  price  at  which  respondent  had 
contracted  to  erect  them,  and  thus  arrived 
at  the  measare  of  damages.  Appellant  ecu- 
tends  that,  Inasmuch  aa  fliere  was  no  al- 
legation of  the  reasonable  cost  ot  the  bnildr 
Ings  In  the  petition,  the  court  erred  in  ad- 
mitting such  testimony.  Under  our  Code,  a 
plain  and  concise  statement  of  the  facts  con- 
stituting plaintiff's  cause  of  action,  invvlded, 
of  course  tiie  relief  prayed  thereon  is  in  ac- 
cordance with  the  rules  of  law,  is  all  that 
la  required  of  the  pleader.  The  petition 
states  the  facto  constituting  the  cause  of  ac^ 
titm  in  a  plain  and  concise  manner,  and  then 
goes  somewhat  into  detail,  and  shows  thal^ 
respondent  took  some  pains  by  advertising, 
ete.,  in  order  to  discover  Just  how  much  It 
would  cost  him  to  have  erected  the  buildings 
tot  which  he  had  contracted,  and  Just  what 
>vas  the  value  of  the  buildings  he  was  en- 
titled to  receive  from  defendant,  and  there- 
by discover  the  true  extent  of  his  damages 
by  reason  of  the  appellant's  default,  and  by 
this  process,  from  the  Information  contained 
in  the  bids  which  came  as  a  result  of  his 
advwtising,  he  arrived  at  tiie  conclusion  that 
he  was  entiUed  to  four  cottages  for  $3,300 
at  the  handa  of  def«idant,  which  were  of 
the  value  of  $8,880,  and  that  defendant,  In 
falling  to  furnish  him  $3,860  In  value  for  the 
agreed  $8300.  had  entailed  a  loss  of,  $560 
upon  him.   This  is  the  stoiy  he  pleads  in 


the  petition.  The  purport  of  the  wlwie  mal- 
ter  Is  that  tiie  prayer  ts  a  prayer  for  dam- 
ages under  the  proper  rule  of  law  In  mdi 
case,  the  measure  being  the  difference  be- 
tween the  contract  ^ce  and  the  reasonaUe 
cost  of  the  completed  buildings.  Thla  la 
precisely  what  plaintiff  prays  in  the  petition. 
Plaintiff,  not  having  erected  the  buHdtngs, 
could  not  plead  fliefar  actual  coat,  nor  could 
he  plead  tii^  reasonable  cost  or  value,  ex- 
cept  from  estimates,  which  he  did,  and  the 
$960  damages  asked  Is  the  difference  be- 
tween the  contract  price  and  the  actual  Tatue 
of  the  completed  buildings,  as  he  b^eved 
from  the  bids  and  estimates  he  had  received. 
To  be  sure.  It  iras  unnecessary  tot  Uzd  to 
plead  llie  matter  of  advertisemoit  and  hav- 
ing received  bids,  and  to  disclose  by  Us  peti- 
tion how  he  became  possessed  of  flie  In- 
formation to  the  extent  of  his  damage;  yet 
the  petition  la  not  bad  because  he  did  so 
plead,  as  the  proper  measure  at  damages  Is 
InvtAed  thereby.  The  learned  trial  Judge  did 
not  err  in  holing  the  allegatioo  of  the  peti- 
tion was  broad  enough  to  receive  proof  of 
the  reasonable  cost  of  erecting  such  build- 
ings. Appellant  says  that  he  "coald,  po^ 
haps,  have  brougtat  a  dosen  witnesses  to 
show  that  the  contract  price  would  be  the 
reasonable  cost  of  the  buildings,**  hnS  he 
known  the  court  would  permit  erldenee  of 
the  reasonable  cost  under  the  sUegatloii.  If 
appellant  could  have  brought  a  dosen  wit- 
nesses, it  certainly  was  his  duly  to  do  so. 
tor  It  tras  the  law,  and  not  the  petitloti.  that 
made  it  propor  for  the  court  to  permit  the 
Introduction  of  evidence  aa  to  the  reasonable 
cost  of  the  buildings.  This  certainly  Is  not 
the  teult  ot  the  allegatim.  The  law  fixes 
the  reasonable  cost  as  the  extreme  by  which 
the  damage  was  to  be  measured.  The  al- 
l^ation  of  the  petitbm  could  certainly  not 
mislead  appellant  as  to  the  law  of  the  case. 
Tt  would  be  unnecessaiy  to  notloe  tlu  ob- 
jection further  than  to  say  tiiat  It  ai>pears 
from  the  record  that  appellant's  counsti  on 
the  trial  examined  witnesses  on  the  same 
theory — ^that  Is,  upon  the  reasonable  cost  at 
erecting  such  buildings — and  parti<Hpated  In 
that  which  he  now  complains  of  as  &m. 
It  is  well  settied  that,  where  the  complain- 
ing party  participates  In  the  all^^  error  in 
the  court  below,  he  cannot  be  heard  to  com- 
plain thereon  on  appeal.  Jobnson  v.  Hutch- 
inson, 81  Mo.  App.  299;  Phelps  v.  City  ot 
Salisbury,  161  Ma  1,  61  S.  W.  682;  Whltmore 
V.  Sup.  Lodge  K.  ft  L.  of  H..  100  Mo.  8^ 
18  S.  W.  495. 

It  Is  contended  by  appellant  that,  Inas- 
much as  the  wife  of  the  respondent  owned 
the  lands  upon  which  the  buildings  contract- 
ed for  were  to  be  erected,  tberefme  sot 
damaf^es  resulting  from  a  breach  of  such 
contract  would  be  damages  accrued  to  tiie 
wife,  the  real  owner,  and  not  to  flds  re- 
spondent; theref««  respondent  cannot  re- 
cover. Tbi»  contention  Is  based  largely  upon 
appellant^s  other  contention  pertaining  to  tiie- 
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measure  of  damages — that  the  damages  re- 
Bnltlns  from  the  failure  to  erect  the  boUd- 
Ings  VBB  damage  to  tbe  realty,  and  that  the 
true  measure  tbenot  was  the  difference  in 
Talue  ot  neb  real  estate  with  and  without 
the  buildings  tiwreon.  TAIsjntqiositlon  hav- 
ing been  settled  against  him,  we  take  it  that 
the  last  contention  now  nnder  condderatlon 
would  not  be  seriously  insisted  upon.  The 
-ctmtract  sued  upon  is  a  personal  obligation 
betwemk  appellant  and  req;»ndait  In  this 
ca8&  ReaiKHident  had  the  right,  if  he  saw 
fit.  to  contract  for,  and  bare  wected  on  the 
lands  of  his  wife,  the  sevml  houses  men- 
tioned, and  donate  them  to  bis  wife.  Tbe 
relationship  of  husband  and  wife  Is  a  mxBt' 
dent  consldontion  therefor;  and,  besides,  he 
vould  necesBsiUy  recdve  the  Indirect  benefit 
-ther^rom  by  virtue  of  the  benefit  to  his 
wife,  and  no  good  reason  can  be  seen  why 
-be  would  not  be  permitted  to  contract  for 
-Oie  constmctlon  of  buildings  upon  her  iptop- 
oty  at  his  cost  and  recover  for  a  breach  of 
•neta  contract  This  was  the  view  expressed 
by  tbe  learned  trial  court  in  an  able  written 
ofdnion,  which  is  printed  tn  the  record,  and 
we  think  it  Is  sound.  But,  aside  from  this, 
the  testimony  shows  that  at  the  time  the 
-contract  was  entered  Into  the  wife  wu  pres- 
•eat  in  person,  participated  In  the  conversa- 
tion about  the  buildings,  and  gave  some  or- 
dem  and  directloins  about  the  plans  and 
specifications  thereof;  that  the  contract  was 
signed  and  closed  by  her  husband  In  her 
presence,  wHh  her  full  knowledge  and  con- 
sent. Certainly,  under  these  circumstances, 
■appellant  could  not  be  aggrieved,  so  far  as 
his  rights  are  coucemed,  as  the  law  clearly 
would  declare  the  husband  the  agent  of  the 
wife  therein,  and,  If  the  contract  was  made 
for  ber  benefit,  as  contended  by  appellant.  It 
is  well  settled  that  the  law  will  declare  the 
bosband  in  snch  case  the  trustee  of  the 
wife,  and  it  Is  clearly  competent  for  the 
Jigent  or  trustee  with  whom  the  contract  is 
made  to  sue  in  his  own  name,  or  for  his 
undisclosed  principal,  with  whom,  In  point 
■of  law,  the  contract  was  made  (Snider  v. 
Express  Co.,  77  Mo.  B23;  Rogers  v.  Gosnell, 
51  Mo.  486;  Nicolay  v.  Fritschle,  40  Mo.  67; 
Cbouteau  v.  Boughton.  100  Mo.  416,  13  S.  W. 
877;  Hanigan  v.  Welch,  49  Mo.  App.  496); 
and  under  the  following  statute  respondent 
can  maintain  this  suit:  "An  executor  or  ad- 
ministrator, a  trustee  of  an  express  trust, 
or  a  person  expressly  authorized  by  statute, 
may  sue  in  his  own  name  without  Joining 
with  him  the  person  for  whose  benefit  the 
suit  Is  prosecuted.  A  trustee  of  an  express 
trust,  within  the  meaning  of  this  section, 
shall  be  construed  to  include  a  person  with 
whom  or  In  whose  name  a  contract  is  made 
tor  the  benefit  of  anothOT."  Rev.  St  1899,  | 
541. 

If  ain>eI1ant^s  contention  that  the  wife  Is 
the  leal  party  in  Interest  under  this  contract 
Is  comet,  IhM.  nnder  the  very  terms  <^  the 


statute  the  cbcumstanees  of  this  ctfse  «i- 
dow  respondent  with  til  tiie  attritutes  es- 
sential to  maintain  tUs  suit  in  his  own  name, 
the  law  declaring  hbn  a  trustee  tor  the  bene- 
fit of  his  wifa  Aside  from  this  statute, 
however.  It  is  familiar  law  In  this  state  that 
the  agent  may  enter  into  a  contract  repre- 
senting an  undisclosed  principal,  and  may 
maintain  a  suit  in  his  own  name  In  enforcing 
such  omtract  it  being  wholly  immaterial 
whether  the  iffindpol  is  known  or  unknown 
during  the  transaction,  or  whether  ttie  party 
supposed  he  was  dealing  with  the  agent  pei^ 
sonally  and  cm  his  own  b^lf.  Randolph  v. 
Whete,  18S  Mo.  145,  81  8.  W.  419;  Kelly  v. 
Thney,  148  Ho.  423,  4S  8.  W.  800;  Darnell 
V.  lafferty  (Mo.  App.,  decided  at  Ibis  term, 
but  not  yet  oflSclally  reported),  8S  S.  W.  784. 
There  la  no  merit  In  this  omtentlon  of  the 
respondfflit  and  It  is  tbmton  ovenmled. 

The  case  was  well  and  carefully  tried. 
Finding  no  error  In  the  record,  the  judgment 
Is  aflSrmed.  All  concur. 


HABDWIOK  V.  AMERICAN  CAN  GO. 

(Supreme  Goart  of  Teuiessee.   July  12,  1903.) 

1.  Sales— ConsTsncTion  or  (ToRraAcrs— Ob- 

uoATion  or  Bdtkb. 

Where  a  contract  for  the  manufacture  and 
sale  of  stoves  fixes  the  price  of  the  stoves,  or 
a  means  of  ascertaining  the  price,  and  obl^es 
the  seller  to  "ship  to  the  order  of"  the  buyer 
5,000  stoves  withm  a  year  from  date,  tbe  buyer 
is  bonnd  to  receive  the  number  of  stoves  spec- 
ified within  tbe  prescribed  period. 

[Eid.  Note. — For  cases  in  point,  see  voi.  48, 
Cent  Dig.  Sales,  {  445.] 

2.  Sahb— DiFiHiTBifiiss  or  ConrsACT. 

Defendant's  predecessor  tn  boslneBB  had  for 

a  number  of  years  been  purchasing  stoves  from 
complainant,  and  had  bad  several  contracts 
with  complainant  for  large  quantities  of  stoves, 
the  last  of  which  was  In  force  when  defendant 
succeeded  to  the  business,  and  was  carried  out 
by  defendant  Subsequently  defendant  entered 
into  a  coptract  with  complainant  which  iden- 
tified defendant  with  Its  predecessor,  and  bound 
complainant  to  ship  to  the  order  of  defendant 
"5,000  or  more  stoves"  within  one  year  from 
date.  No  specification  as  to  the  kinds  or  as- 
sortments of  stoves  was  made,  but  defendant 
was  covering  the  same  territory  as  its  predeces- 
sor, bed  agreed  to  deal  in .  complainant's  stoves 
ezclusivdy,  and  the  stove  trade  did  not  vary 
from  year  to  year,  but  dealers  required  the  same 
kinds  of  stoves  and  the  same  proportional  as- 
sortment of  kinds  each  year.  Held,  that  the 
contract  was  not  too  Indefinite  to  be  susceptible 
of  enforcement  but  was  to  he  construed  in  the 
light  of  the  previous  relations  and  dealings 
between  complainant  and  defendant's  predeces- 
sor, as  requiring  the  supply  of  stoves  to  be  of 
the  kinds  and  oC  the  assortment  sapplied  under 
previous  contracts. 

8.  Samb— CoNffTBUcnoN  OF  Co rrrEACTft— In- 
tent or  Pasties. 

For  the  purpose  of  discovering  the  inten- 
tion of  parties  to  a  contract,  the  court  must 
view  the  situation  of  the  parties  and  their  sur- 
roundings, so  as  to  place  Itself  in  the  position 
whidi  they  oceopled,  and  see  the  things  spoken 
of  In  the  contrsct  as  they  saw  them, 

[Ed.  Note.— For  cases  in  point,  see  toL  U, 
Gent  Dig.  Contraati,  1  730J 
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4.  Sake  —  ExBCtJTOET  and  Execijted  Cow- 

TUOTB—DlSTINCnOII. 

Wlwre  parties  agree  apon  the  terma  of  a 
sale  of  personalty,  and  annex  no  conditions  to 
the  contract,  the  contract  becomes  an  execated 
one,  and  title  to  the  property  passes  vrltboat 
any  formal  delivery  or  payment  of  money ;  but 
when  it  is  contemplated  that  something  be 
done  to  complete  the  sale,  auch  as  weighing,  se- 
lecting, delivering,  or  some  other  act,  ttae  con- 
tract la  execntoTT,  and  title  does  not  pass  until 
the  specific  goods  are  ascertained  and  appro- 
priated in  the  mode  agreed  upon. 

[E/d.  Note. — For  cases  in  point,  see  vol.  43, 
Cent.  Dig.  Sales,  S8  162-170.] 

6.  Sajie— Bbeach  of  Contbact— Dauaoes— 
Besalb. 

Where  a  contract  of  sale,  either  executed 
or  executory,  is  broken  by  the  buyer,  and  the 
seller  determines  upon  a  resale,  and  makes  the 
same  fairly,  and  after  reasonable  notice  and 
with  proper  diligence,  the  difference  between  the 
price  realized  on  the  resale  and  the  contract 
price,  plus  interest  end  expenses  of  sale,  be- 
comes the  amount  due  from  the  buyer  to  the 
seller,  and  is  conclusive  on  both  parties  on  the 
question  of  damages.  i 
[Ed.  Note.— For  cases  In  point,  see  tcL  4S,  I 
Cent.  Dig.  Sales,  U  1101, 1107.] 

6.  Saice— Actions— Dauages  —  BLEcrion  — 
RcsAU  ArrBB  ScriT. 

A  seller  who  seeks  to  recover  from  the  buy-  ' 
er,  after  breach  of  contract  by  the  latter,  dam- 
ages as  ascertained  by  a  resale,  must  sue  for 
such  damages,  and  cannot  sue  for  damages  gen- 
erally, and  then,  by  virtue  of  a  resale  made  aft- 
er toe  commmcement  of  anit,  recover  dam- 
ages on  tbe  basis  of  snch  resale. 

7.  Sakb— Obhebai.  Dauagbs— Measttbb. 

The  measure  of  damages,  not  liquidated 
by  a  resale,  for  the  breach  by  a  buyer  of  a  con- 
tract of  sale,  is  the  difference  between  the  con- 
tract price  and  the  market  price  at  the  time  and 
place  of  delivery. 

[Ed.  Note. — For  cases  in  point,  see  vol.  43, 
Cent.  Dig.  Sales,  |8  1098-1106.] 

8.  SAHS— EVIDKHCB— PBICB  ReAUZED  OH  RB- 
8ALB. 

In  a  salt  by  tbe  seller  to  recover  from  the 
buyer  the  difference  between  the  contract  price 
of  tbe  goods  and  tbe  market  price  at  tbe  time 
and  place  of  dellverr,  the  price  realized  upon 
a  resale  of  the  goods  by  the  boyer  may,  if  other-  I 
wise  competent,  be  given  in  evidence  on  the  ! 
question  of  marset  price,  but  is  not  conclusive. 

[Ed.  Note. — For  cases  In  point,  see  vol.  20, 
CenL  Dig.  Evidence,  i  271.] 

ApiMal  from  Otaancery  Court,  HamUton 
Goanty;  T.  M.  McGonntil,  Chancellor. 

BUI  by  J.  H.  Hardwld;  trading  under  the 
name  of  the  Glereland  Stoveworks,  against 
the  American  Oan  Company.  From  a  decree 
for  complainant,  defendant  appealed,  and. 
the  appeal  being  referred  to  the  Oout  of 
Chancery  Appeals,  which  affirmed  the  de- 
cree, defendant  appeals  from  the  decree  of 
the  Court  of  Chancery  Appeals.  Reversed. 

Wheeler  &  Trimble  and  White  &  Martin, 
for  appellant  Brown  &  Spurlock  and  Prltch- 
aid  ft  Slzer,  for  app^ee. 

NEIL,  jr.  The  complainant,  trading  un- 
der tbe  name  of  the  Cleveland  Stoveworks, 
entered  Into  the  following  contract  with  the 
defendant  company,  tIk.: 

"The  Cleveland  Stoveworks,  of  Cleveland, 
Tennessee,  contracts  and  agrees  to  ship  to 


the  ordrar  of  the  American  Can  Company  of 
Atlanta,  Georgia,  five  thoasand  tx  more 
stoves,  which  are  to  be  shipped  within  one 
year  from  date."  There  were  other  provi- 
sions not  necessary  to  set  forth  here,  but 
which,  so  far  as  may  be  required,  will  be 
stated  later.  In  their  appropriate  place. 

The  bill  In  the  present  caae  was  filed  to 
recover  damages  for  the  breach  of  this  con- 
tract It  alleged  that  the  complainant  had 
manufactured  the  5,000  stoves,  and  had  ten- 
dered them  to  the  defendant,  but  that  tbe 
latter  had  taken  only  1,191,  declining  to  re- 
ceive tbe  remaining  stoves. 

The  defenses,  so  far  as  necessary  to  be 
here  stated,  were  that  the  defendant  was 
not  bound  to  order  any  of  the  stoves  at 
all;  that  under  the  contract  it  had  tiie  op- 
tion to  take  the  whole  number  named,  or 
any  less  number,  or  none;  secondly,  that  tiie 
contract  waa  too  Indefinite  for  enforcement 

The  damages  claimed  In  tbe  bill  were  laid 
at  $15,000.  The  case  was  tried  before  the 
chancellor,  and  resulted  in  a  judgment  in 
favor  of  the  complainant  for  the  sum  of 
$5,500.  When  the  case  reached  this  court 
on  appeal.  It  was  referred  to  the  Court  of 
Chancery  Appeals.  That  court  added  two 
items,  amounting  to  something  over  $1lXi 
to  the  recovery,  and  affirmed  the  decree  of 
the  chancellor.  From  the  decree  of  the 
Court  of  Chancery  Appeals  an  appeal  has 
been  prayed  and  prosecuted  to  this  court 
and  errors  have  been  assigned  here. 

The  first  error  assigned  makes  the  point 
that  the  Court  of  Chancery  Appeals  erred  fn 
refusing  to  sanction  the  first  defense  above 
set  out 

There  was  no  error  in  the  matter  com- 
plained of.  The  contract  in  portions  which 
we  have  not  quoted,  fixed  the  price  of  the 
stoves,  or  a  means  of  ascertaining  tbe  price. 
The  wording  of  the  instrument  which  we 
have  quoted  la  t^eculiar.  It  la  true,  In  that 
tbe  obligation  Is,  In  terms,  only  upon  the 
complainant  "to  ship  to  the  ordw  oT*  the 
defendant  so  many  stoves;  but  we  think  that 
no  other  conclusion  can  be  reached  than  that 
the  complainant  was  to  furnish  and  tbe  de- 
fendant was  to  receive  at  least  6.000  stoves 
within  the  time  limited — one  year  from  the 
date  of  the  contract  The  obligation  of  th* 
complainant  to  furnish  most  In  sound  leascMi 
find  Its  correlative  In  a  corresponding  obli- 
gation on  the  part  of  the  defendant  to  re- 
ceive. 

In  order  to  a  proper  understanding  of  the 
second  defense,  it  Is  necessary  that  we 
should  state  the  facts  found  in  respect  tb»e- 
of  by  the  Court  of  Chancery  Appeals. 

That  court  finds  that  the  defendant  Amer- 
ican Can  Company,  had  purchased  tbe  plant 
and  business  of  the  Conklln  Factory,  locat- 
ed at  Atlanta,  Oa.,  and  continued  tbe  bosl- 
ness  of  the  latter  concern  at  the  same  place; 
that  for  10  years  prior  to  the  date  at  which 
tbe  Conklln  Factory  was  purchased  by  the 
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defendant  the  complainant  had  heen  selling 
stores  to  the  Conklin  Factor;,  and  had  had 
several  contracts  with  that  organization, 
each  for  S,000  Btores,  the  last  of  which  was 
made  .on  August  8,  1900,  and  was  In  force 
when  the  Conklin  Factory  was  purchased 
by  the  defendant  company,  and  that  the  lat- 
ter assumed  and  carried  ont  this  contract, 
the  complainant  famishing  thereunder  S,000. 
Btores,  or  more;  that,  after  the  making  of 
the  contract  last  mentioned,  complainant 
proceeded  with  the  work  of  making  stoves 
of  different  kinds,  such  aa  be  thought  would 
be  suitable  to  the  trade,  and  of  such  pat- 
terns as  he  had  previously  sold  to  the  Conk- 
lin Factory. 

The  Court  of  Chancery  Appeals  further 
finds  that,  at  the  expiration  of  the  contract 
last  referred  to,  complainant  addressed  a  let- 
ter  to  the  defendant,  Inclosing  the  draft  of 
a  new  contract,  and  on  June  19,  1901,  he 
again  wrote,  asking  a  return  of  the  paper 
as  soon  as  possible,  assigning  as  a  reason 
for  the  request  that  he  wished  to  be  pre- 
pared with  an  adequate  amount  of  iron  for 
the  making  of  the  stoves;  that,  after  a  num- 
ber of  letters  had  passed,  the  defendant, 
through  Its  proper  officer,  said  It  was  willing 
to  make  the  contract*  as  soon  as  they  could 
agree  upon  the  price  of  No.  2  pig  Iron,  which 
regulated  the  price  of  the  stoves;  that  after 
an  agreement  had  been  reached  upon  this 
subject  the  writing  was  executed  and  re- 
turned to  the  complainant 

It  is  further  found  that,  after  the  execu- 
tion of  the  writing,  complainant  proceeded 
to  manufacture  stoves  of  about  20  different 
BlzM  and  kinds,  as  embraced  in  the  contract; 
that  defendant  gave  no  specifications  as  to 
the  kind  it  wished,  and,  therefore  complain- 
ant took  the  sales  he  bad  previously  made 
to  the  Conklin  Factory  for  previous  years, 
and  made  an  estimate  for  the  existing  con- 
tract on  a  basis  of  the  average  taken  in 
such  previous  years;  "that  complainant  acted 
upon  this  theory,  and  adopted  this  method 
for  ascertaining  what  assortment  defendant 
wotild  have  ordered,  had  it  complied  with 
the  contract  (that  Is,  bad  the  defendant  tak- 
esi  the  assortment  ordered  by  It  [or  Its  pred- 
ecessor] for  previous  periods,  and  under  i^ior 
contracts),  thereby  assuming  that  the  same 
assortment  would  be  required  under  the 
present  contract,  inasmuch  as  the  defendant 
was  supplying  the  same  territory  covered  by 
previous  contracts;  •  •  ♦  that  defendant 
was  to  order  and  take  from  complainant  all 
the  stoves  necessary  to  supply  for  the  term 
agreed  upon  the  trade  of  the  Conklin  Fac- 
tory, the  defendant  expressly  stipulating 
that  It  would  not  handle,  buy,  or  sell  the 
stoves  of  any  other  manufacturer  during  the 
existence  of  the  contract;  that,  taking  one 
year  with  another,  a  deal»  will  sell  prac- 
tically the  same  assortment  of  sizes  each 
year,  and  that,  where  a  manufacturer  has 
•applied  a  wholesale  dealer  for  a  number  of 
years,  he  would  become  familiar  with  the 


assortment  the  purchaser  would  require,  and 
that  the  number  of  stoves  would  be  taken 
In  assorted  sizes";  that  the  defendant  was 
to  take  its  entire  requirement  of  stoves  from 
complainant  during  the  time  stated  in  the 
contract,  and  "In  such  aa  assortment  as  to 
sizes  and  kinds  as  defendant  needed  to  sup- 
ply Its  trade";  that  the  parties  themselves, 
by  their  conduct  and  correspondence  con- 
stmed  the  contract  as  requiring  the  defend- 
ant to  order  and  receive  at  least  S.OOO  stoves 
during  the  time  fixed  In  the  contract,  and 
that  complainant  was  bound  to  ship  that 
number  to  defendant's  order  within  the  year; 
that  both  parties  to  the  contract  so  under- 
stood It. 

In  addition  to  the  foreglng  findings,  we 
shall  now  set  out  CCTtain  clauses  of  the  writ- 
ten contract  sued  upon  not  previously  copied. 
They  are  as  follows: 

"In  consideration  of  the  agreement  or  con- 
tract of  the  Cleveland  Stoveworks,  as  afore- 
said, the  said  Conklin  Factory,  of  the  Amer- 
ican Can  Company,  agrees  and  binds  itself 
not  to  handle,  buy,  or  sell,  or  offer  to  buy  or 
sell,  stoves  from  any  manufacturer.  Jobber, 
commission  man,  or  broker,  from  and  after 
this  date,  for  a  period  of  one  year,  unless 
and  provided,  the  Cleveland  Stoveworks  are 
unable  to  fill  the  orders  of  the  Conklin  Fac- 
tory, of  the  American  Can  Company,  with 
a  reasonable  degree  of  promptness,  and  lu 
that  event  reasonable  concessions  will  be 
made  as  to  the  quantity  to  be  taken  •  •  • 
and  said  Cleveland  Stoveworks  In  considera- 
tion of  the  agreement  of  the  Conklin  Factory, 
of  the  American  Can  Company,  agrees  not 
to  sell  stoves  In  the  State  of  Georgia  to  any 
other  party  or  parties,  unless  the  sale  is  made 
with  the  permission  and  full  consent  of  the 
Conklin  Factory,  of  the  American  Can  Com- 
pany, within  a  period  of  twelve  months  from 
date." 

It  will  be  perceived  from  the  designation  of 
the  contracting  parties  in  the  foregoing  ex- 
cerpt that  the  defendant  company  identifies 
Itself  with  the  Conklin  Factory,  treating  It- 
self as  a  continuation  of  that  concern,  in  re- 
spect of  the  business  to  be  transacted,  al- 
though the  contract  was  signed  and  execut- 
ed in  the  name  of  the  American  Can  Com- 
pany. 

The  question  arising  on  the  foregoing  facts 
is  whether  the  contract  is  sufficiently  def- 
inite for  enforcement 

The  following  authorities  will  sbed  light 
upon  the  inquiry: 

It  has  been  held  that  a  contract  to  supply 
the  requirements  of  a  party  during  a  fixed 
period  does  not  mean  simply  so  much  of  the 
article  mentioned  as  he  may  choose  to  take, 
but  BO  much  as  his  business  may  need  and  re- 
quire. Thus  it  was  held  that  a  contract  by 
a  lumber  company  for  Its  requirements  of  coal 
for  a  certain  season  was  not  void  for  uncer- 
tainty and  want  of  mutuality,  when  It  was 
meant  to  call  for  the  amount  of  coal  whieb 
the  oorporation  sboold  need  lu  Its  buslnesi 
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tor  tiie  seaacm,  not  merely  what  tt  might 
choose  to  require.  Tt»  oonzt  said  that,  when 
«  contract  Is  snsoeptlble  of  two  constractlona, 
that  one  diould  be  adopted  which  will  give 
operation  to  it.  rather  than  <uie  which  will 
r&oAer  It  Inoperative;  also  that  a  contract 
should  be  construed  In  sodi  a  way  as  to  make 
the  obligations  Imposed  Its  terms  mutually 
binding  upon  the  parties,  unless  such  con- 
struction Is  wholly  negatived  by  the  lan- 
guage used.  Bilnnesota  Lnmb^  Go.  t.  Coal 
Co.,  160  III.  85,  43  N.  E.  774,  31  L.  B.  A.  529. 

In  Wells  T.  Alexandre,  130  N.  T.  642,  28  N. 
B.  142,  15  L.  B.  A.  218*  the  plaintiff  made  a 
proportion  tjiy  letter  to  "furnish"  certain 
flteamers  owned  by  defendant  with  coal  for 
the  year.  1888  at  a  stipulated  price,  which 
oBet  defendant  accepted  by  lett^.  There- 
after, and  until  about  the  middle  of  the  year, 
plaintiff  did  furnish  defendant  all  of  ttw  coal 
required  for  the  use  of  the  steamers  named, 
and  then  the  defendant  sold  the  steamers, 
and  ordered  no  more  coal,  whereupon  the 
plaintiff  sued  for  damages  for  breach  of  the 
contract  It  was  held  that  the  ctmtract 
bound  plalntlffl  to  furnish,  and  defendant  to 
or^  and  pay  for,  all  the  coal  which  would 
be  required  by  the  steamers  mentioned  dur- 
ing the  year  covered  the  contract,  and 
whild  the  amount  was  not  fixed,  and  could 
not  have  been  at  the  time  the  agreement  was 
made,  yet  It  was  ascertainable  by  Its  terms, 
and  therefore  certain  within  the  maxim,  "Id 
certnm  est  quod  certnm  reddl  potest**  s.  c, 
16  li.  R.  A.  218.  It  was  also  said  In  this 
case  that  the  fact  that  the  defendant  deemed 
It  beet  to  sell  the  steamers  could  not  be  p»^ 
mltted  to  relieve  him  of  the  obligation  to 
take  the  coal  which  the  ordinary  and  ao- 
customed  use  of  the  ships  required;  that  Uie 
provlrions  of  tbB  agreonent  did  not  admit  of 
a  construction  that  it  was  to  terminate  In 
the  event  of  a  sale  or  other  disposition  of  the 
ships  by  the  defendant  180  N.  Y.  646,  28 
N.  B.  142,  15  L.  R.  A.  2l& 

A  rontract  between  a  manufacturer  of  pig 
Iron  and  one  engaged  in  a  business'  requlrli^ 
the  use  of  pig  iron  "that  the  ftvmer  will 
supply  to  the  latter,  and  the  latter  will  pur- 
chase from  him,  all  the  pig  iron  which  he  will 
need,  use,  or  consume,  to  his  buslnesff."  for 
a  fixed  p^iod,  was  held  Talld  and  btoding, 
and  required  tbe  purchaser  (the  appellee)  to 
take  "such  a  quantity  of  pig  Iroo,  to  Tiew  of 
the  situation  and  buatoess  of  appellee,  as  was 
reasonably  required  and  necessary  to  its 
manufacturing  bufdnesa."  Nat  Fur.  Co.  t. 
Keystone  Mfg.  Co.,  UO  HI.  427. 

A  contract  by  one  person  to  sell  another 
"all  the  straw  he  has  to  spare,  not  exceed- 
tog  three  tons,'*  was  held  valid  and  blndtog, 
and  It  was  held  that  the  quantity  could  be 
shown  by  parol  evidence.  Parker  t.  PettXt. 
43  M.  J.  Law,  B12. 

And  a  contract  to  furnish  a  canntog  Ulo- 
tory  "all  the  cans  they  will  use  fOr  packing 
in  their  factory"  during  a  certato  period  is 


valid  and  blndtog.  E.  Q.  Daily  Go.  t.  Clack 
Co.,  128  Mich.  691,  87  N.  W.  761. 

8<^  to  a  contract  to  buy  "all  the  ice  neces 
sary"  to  carry  aa  fbe  purchaser's  business 
during  a  stipulated  period,  the  quantity  13 
measured  by  the  necessities  of  the  bustoess. 
which  Is  presnnjed  to  continue  for  the  time 
agreed  on.  Hickey  O'Brien,  123  Mich.  611. 
82  N.  W.  241.  49  L.  B.  A.  S91,  81  Am.  St 
"Hep.  227. 

A  contract  to  furnish  "all  the  tire  steel 
*  *  *  which  will  be  used  to  the  boyer's 
worktr*  witliln  a  fixed  period,  not  to  aceeil 
fourteoi  thousand  sets,  not  to  be  less  than 
ten  thousand  sets,  btods  the  purcdiasn  to 
take  and  the  seller  to  funiish  "the  quantity 
reasonably  required  for  use  In  the  bnya's 
works  up  to  the  date  named,  wlQUn  the 
amounto  specified."  Stover  Carriage  Cov  v. 
Park  Steel  Co..  104  Fed.  200,  43  O.  O.  A.  47L 

A  contract  whereto  one  party  agrees  to 
sell,  and  the  other  to  buy,  all  (he  oil  which 
the  purchasers  "may  reqidre  tor  Ouix  own 
use  for  a  period  of  twelve  months;*'  was  held 
valid  and  bindliw  oa  both  parties;  it  appear^ 
tog  that  the  purchasocs  owned  a  manufse- 
turtog  plant  at  which  oSl  was  used,  and  parol 
evidence  being  admitted  to  show  *it8  daily 
capacity  for  the  consumption  at  such  oU  as 
was  ordered."  The  written  contract  covwed 
three  different  grades  of  oil  at  aa  many  dif- 
ferent prices,  neither  the  totol  quantity  nor 
the  proportiwis  ot  the  different  grades  being 
specified;  but  the  court  held  that  when  the 
contract  was  "read  to  the  light  of  the  pre- 
vious bustoen  relations  of  the  partlea.*'  It 
was  plato  that  it  meant  that  the  purchaser 
"should  buy  what  oU  It  should  require  for 
Ita  use  to  ite  manufacturtog  bnstoess."  Man- 
hatton  Oil  Co.  t.  Blchardson  Lubricating  Co, 
113  Fed.  923.  51  a  a  A.  558. 

The  substance  of  tiie  complainant's  con- 
temtton  Is  that  when  the  parties  made  the 
contract  tbey  had  to  mind  some  stoodatd  b; 
which  their  conduct  thereunder  waa  to  be 
regulated,  and  that  that  stondard  must  be 
found  to  the  previous  relations  existing  be- 
tween the  complainant  and  the  defendant's 
Immediate  predecessor,  which  It  had  incorpo- 
ratsd  toto  itseU,  and  with  the  defendant  it- 
self to  Its  assnmptlou  and  executing  of  tbi 
last  preceding  contract  with  such  predeces- 
sor. It  was  known,  ot  course,  and  figured 
to  the  calculatlfHis  of  the  parties,  that  toe 
complatoant  was  manufacturtog  20  different 
kinds  ot  stoves,  that  he  had  patterns  there- 
tar,  and  that  his  business  waa  ot  tlie  t^rse- 
ter  thus  indicated.  It  was  known  also  that 
the  defendant  was  buying  to  supply  a  qtedal 
character  of  trader  and  that  tSm  sbom  hwA- 
n«B  was  uniform,  to  that,  one  year  with  an- 
other, the  same  trade  would  take  abont  the 
same  assortment  of  grades  and  sizes.  Horn 
it  Is  seen  that  the  character,  kind,  uid  quali- 
ty, to  short  the  assortment  of  stoves  covered 
by  the  contract  all  lay  withto  reaamable 
limits,  and  could  be  aacwtained  with  reasoi- 
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able  certainty.  It  cumot  be  doabted  that 
In  the  ordinary  course  of  boslneBs,  In  respect 
to  which  men  generally  make  their  calcula- 
tionst  If  tbe  defendant  bad  carried  out  iti 
contract  and  ordered  the  S,000  stOTee.  it 
would  have  (M-dered  rabatantlally  the  same 
kinds  <tf  stores  which  were  nsed  to  supply 
the  same  trade  under  previoos  contracts 
with  the  Conblln  Factory,  as  it  anticipated, 
doing  when  the  contract  was  entered  Into. 
Equally  there  can  be  no  donbt  under  the 
facts  found  by  tbe  Ciourt  of  Chancery  Ap- 
peals, that  the  defendant's  failure  to  carry 
oat  the  attract  by  ordering  the  5,000  stoves 
resulted  from  Its  determination  pending  the 
running  of  the  contract  to  drop  a  certain 
class  of  Its  customers,  which  it  had  previous- 
ly supplied,  viz.,  retail  dealers.  Having  drop- 
ped these,  It  then  desired  to  escape  from 
the  contract,  and  is  now  using  the  element 
of  apparent  uncertainty  supposed  to  reside  in 
the  contract  to  elade  the  obllgatloh  to  faith- 
folly  carry  it  out  It  Is  the  duty  of  the 
court,  however,  to  ascertain,  if  it  can,  the 
meaning  which  the  contract  bore  in  the 
minds  of  the  parties,  and  to  enforce  lliat 
meaning  or  intention.  For  tbe  purpose  of 
discovering  this  intention,  we  must  view  the 
sttnatlfni  ot  tba  parties  and  their  surronnd- 
lng«  BO  as  to  place  onrselres  In  the  position 
which  they  occupied,  and  thus  be  able  to  see 
the  things  spoken  of  in  the  contract  as  they 
saw  them.  Taking  this,  point  of  view,  with 
tbe  aid  of  the  facts  found  by  the  Court  of 
Chancery  Appeals,  we  think  It  clear  that  tbe 
meaning  of  the  omtract  is  as  above  indicat- 
ed, and  that  this  enables  oa  to  attain  sub- 
stantial certainty. 

As  opposing  tbe  conclusion  thus  reached, 
we  are  referred  by  defendant's  counsel  espe- 
cially to  the  case  of  Kimball  Bros.  v.  Deere, 
Welte  ft  Co.,  108  Iowa,  076,  77  N.  W.  1041. 
Tbat  case,  however,  Is  not  parallel  In  Its 
facts,  nor  does  It  cover  the  present  case  In 
principle.  In  that  case.  It  Is  true,  the  plain- 
tiffs agreed  to  furnish  the  defendants  cer- 
tain scales,  known  as  "Columbia  Scales,** 
made  from  patterns  then  In  use  by  the  Co- 
lumbia Scale  Company,  which  the  defendant 
was  to  sell  in  a  certain  territory  named ;  and 
it  is  also  true  that  there  were  several  dlfTer- 
erent  kinds  of  scales  of  the  particular  make 
referred  to,  selling  for  different  prices,  and 
tbe  contract  did  not  specif  what  special 
kinds  of  scales  the  defendants  were  to  take. 
After  ordering  a  number  of  scales,  tlie  de- 
fendants refused  to  take  any  more,  whereup- 
on the  plaintiffs  sued  for  damages.  The  con- 
tract was  for  150  sets  of  scales.  The  court 
held  that  the  plaintiffs  were  entitled  to  re- 
cover damages  for  so  many  sets  of  scales  as 
the  defmdants  liad  refused  to  take  less  than 
the  contract  number,  but  that  they  would 
only  be  liable  for  flie  cheapest  kind  of  scales, 
on  the  theory  that  the  choice  or  selection  lay 
with  the  defendants.  One  important  element, 
hovsfver,  tbat  appeon  In  tin  present  cas^  did 


not  appear  In  the  case  referred  to;  tliat  Is. 
the  previous  history  of  the  dealings  of  the 
parties,  fnmishing  a  basis  for  ascertaining 
the  assortment  of  goods  which  they  bad  in 
mind. 

We  are  also  referred  to  the  case  of  Hizon 
V.  Hixon,  7  Humph.  S8,  wherein  it  appeared 
that  a  defendant  had  contracted  to  pay  a 
debt  either  in  Tennessee,  Alabama,  or  Geor- 
gia money,  and  it  was  held  that  he  had  tbe 
right  to  settle  In  the  cheapest  money.  To 
the  same  effect,  MiUw  T.  McKlmiey,  S  Lea, 
93,  and  Miss,  ft  Tenn.  B.  Co.  T.  Green,  9 
Helsk.  588,  598. 

These  cases  and  others  of  the  same  kind 
dted  In  the  brief  of  defendant's  counsel  are 
distinguishable  on  the  ground  alreao^  stat- 
ed ;  tbe  vital  difference  between  the  cases  re- 
fnred  to  by  defendant's  counsel  and  the  case 
before  the  court  being  found  in  the  fact  that 
In  the  latter  the  parties,  in  dealing  with  each 
otlier,  had  reference  to  former  dealings  be- 
tween tbem,  and  so  mutually  understanding 
each  other,  contracted  with  reference  there- 
to, and  intended  that  snbstontially  the  same 
course  of  conduct  should  be  pursued  between 
ttiem. 

On  the  grounds  stated,  we  are  of  opinion 
tbat  the  second  defense  Is  not  well  made,  and 
that  tbe  chancellor  acted  correctly  In  direct- 
ing a  reference  on  the  basis  of  such  former 
dealings  between  the  complainant  and  the  de- 
fendant and  Its  predecessor. 

The  next  point  for  consideration  arises  in 
the  following  manner : 

On  the  Sd  of  August,  1902,  after  the  breach 
of  the  contract,  the  complainant  gave  notice 
to  the  defendant  that  he  would  sell  the  goods 
on  the  25th  of  the  same  month,  unless  the 
defendant  should  come  forward  and  comply 
with  the  terms  of  its  contract  The  goods 
were  not  sold  on  the  day  fixed  in  the  notice, 
nor  at  any  other  time  before  the  filing  of  the 
bill,  but  afterward — In  fact,  a  considerable 
time  after  the  bill  had  been  filed.  The  bill 
was  filed  on  the  Ist  day  of  September,  1902, 
to  recover  damages  generally  for  the  fail- 
ure of  the  defendant  to  take  the  goods,  and 
hence  really  for  the  difference  between  the 
contract  price  and  the  market  value  at  the 
time  and  place  of  delivery.  It  did  not  sedc 
to  recover  the  difference  between  tbe  con- 
tract price  and  the  price  realized  upon  the 
resale,  and  did  not  seek  to  recover  the  ex- 
penses of  such  resale,  and.  Indeed,  could  not 
have  done  so,  because,  as  stoted,  the  resale 
tock  place  after  the  bill  was  filed.  Yet  tbe 
chancellor  decreed  "that  complainant  Is  en- 
titled to  recover  the  deficiency,  If  any,  be- 
tween the  price  realized  for  said  stoves 
under  snch  resale  and  the  price  which  com- 
plainant would  have  received  from  them  un- 
der the  contract  if  said  stoves  had  been  tak- 
en and  paid  for  by  defendant  in  accordance 
with  the  terms  of  the  contract,  and  In  addi- 
tion thereto  the  reasonable  and  necessary  ex- 
pense to  cnuplRinant  of  reselling  said  stoves 
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and  of  caring  for  tliem  and  keeping  tbem  In 
salable  condition  until  they  were  sold" ;  and 
he  directed  a  reference  to  the  master  on  this 
basis,  and  the  decree  In  favor  of  the  com- 
plainant, before  referred  to,  was  based  apon 
a  report  made  bj  the  master  pursuant  to  the 
terms  of  the  decree  above  stated.  The  Court 
of  Chancery  Appeals  affirmed  this  action  of 
the  chancellor.  The  question  now  to  be  de- 
termined Is  whether  this  action  was  correct. 

In  order  to  a  more  satisfactory  disposition 
of  the  matter,  we  shall  consider  the  law  ap- 
plicable to  both  executed  and  executory  con- 
tracts of  sale,  in  respect  of  the  vendor' a 
right  of  resale  upon  the  purchaser's  refusal 
to  take  the  goods. 

Before  proceeding  further,  we  pause  to 
state  the  meaning  which  we  attach  to  the 
terms  "executed"  and  "executory,"  as  applied 
to  contracts  at  sale. 

As  pointed  out  by  Mecbem  In  his  work  on 
Sales,  there  Is  In  tbe  authorities  a  want  of 
precision  in  tbe  use  of  tbe  term  "sale."  "It 
seems  impossible,"  says  this  author,  "for 
courts  and  textwrlters  to  agree  either  as  to 
the  meaning  of  tbe  word,  or  as  to  the  essen- 
tial elements  of  the  idea  which  it  represents. 
According  to  some,  the  sale  is  the  transfer 
of  the  title.  According  to  oth^,  it  is  the 
agreement  to  transfw.  In  the  case  of  tbe 
agreement  for  the  present  transftf,  where 
the  law  executes  the  agreement  by  deooalng 
the  title  as  transf^red  accordingly,  it  can 
be  matter  of  small  moment  whether  the  word 
be  applied  to  the  agreement  or  to  the  transfer, 
because  the  making  of  the  former  operates 
at  once  to  effectuate  the  latt^;  but,  whtse 
lime  or  the  performance  of  conditions  Is  to 
intervene  between  the  agreement  and  the 
transfer.  It  is  necessary  to  have  appropriate 
words  to  indicate  these  two  ideas.  It  is^ 
Indeed,  trtie  here  that  the  eflfectual  thing 
upon  which  the  law  operates  to  produce  the 
transfer  is  still  the  agre«nent  of  tbe  parties; 
but  before  the  law  so  operates  tbe  agreement 
of  tbe  parties  requires  to  be  aided,  supple- 
mented, or  completed  by  the  lapse  of  time 
or  the  performance  of  conditions  precedent, 
and  during  this  Interval  the  attitude  or  rela- 
tion of  the  parties  needs  often  to  be  definite- 
ly determined.  •  *  •  The  common  law 
clearly  recognized  these  two  forms,  and  ap- 
plied to  each  a  well-known  name.  Thus  it 
by  the  terms  of  the  agreement  the  property 
in  the  thing  sold  passed  immediately  to  the 
buyer  the  contract  was  termed  in  the  com- 
mon law  'a  bargain  and  sale  of  goods';  but 
If  the  property  In  tbe  goods  was  to  remain 
for  the  time  being  in  the  seller,  and  only  to 
pass  to  the  buyer  at  a  future  time,  or  on  the 
accomplishment  of  certain  conditions — as, 
for  example,  it  was  necessary  to  weigh  or 
measure  what  was  sold  out  of  the  bulk  be- 
longing to  the  vendor — then  the  contract  was 
called  In  tbe  common  law  an  'executory 
agreement'  Tbe  attempt  to  distinguish 
these  forms  has  frequently  been  made  by 


applying  the  term  'executed  sale'  to  the  for- 
mer, and  'executory  sale'  to  the  latt^ ;  bat 
this  attempt  has  not  proved  entirely  satis- 
factory, not  only  because  tbe  terms  have 
not  always  been  used  in  the  same  sense,  hot 
because  the  BOK;aIled  executed  sale  may  be 
executed  in  part  only;  that  is,  so  far  as  to 
pass  the  title,  while  it  remains  executory  in 
part,  as  where  delivery  or  payment  is  post- 
poned."   Id.  a  5,  6. 

Tbe  common-law  nomenclature  was  accept- 
ed in  our  case  of  Harding  v.  Metz,  and  the 
distinction  noted  between  the  two  classes 
of  contracts  in  the  following  language:  "If 
parties  agree  upon  the  terms  of  sale  of  per- 
sonalty, and  annex  no  conditions  to  the  con- 
tract, the  property  passes  to  the  buyer  with- 
out delivery  or  tender  of  price.  Potter  t. 
Coward,  Meigs,  22;  BenJ.  on  Sales,  218. 
This  is  a  bargain  and  sale  as  distlDffnisbed 
from  an  executory  agreement  BenJ.  on 
Bales,  218.  The  latter  contemplates  that 
something  Is  to  be  done  to  ccunplete  the  sale, 
such  as  weighing,  selecting,  dellverlus,  or 
other  act,  and  is  converted  Into  a  bargain 
and  sale  by  the  appropriation  in  the  mode 
agreed  upon  of  Qtedflc  goods  to  the  coatzact 
In  either  case,  as  soon  as  the  spedflc  goods 
sold  are  ascertained,  either  by  the  original 
contract  or  snbsegnent  appropriation,  the 
property  vests  in  the  buyer  without  pay- 
ment If  no  condition  be  annexed  to  tbe  eoD- 
tract"   1  Tenn.  Oh.  610,  aU,  612. 

So  soon  as  the  vendee  says,  "I  will  pay  the 
price  demanded,"  and  tbe  rvador  aaya, 
will  rective  It"  the  vendee  baa  tbe  right  to 
demand  the  thing  sold,  and  the  T«idor  the 
conslderstliMi.  They  are  mutnally  entitled, 
tbe  one  to  his  action  for  the  thing,  and  the 
other  to  his  action  fOr  the  price.  Potter  t. 
Coward,  supr^,;  Pulse  t.  State,  5  Humph. 
106,  109;  Bawls  v.  Patterson,  1  Baxt  870; 
Bond  T.  Greennald,  4  H^sfc.  463;  Shaddtm 
V.  Knott  2  Swan,  Sffit,  SS  Am.  Dec.  63;  Broyles 
T.  Lowrey,  2  Sneed,  2S;  Bush  v.  Barfldd.  1 
Cold.  OS:  Williams  v.  Allen,  10  Hnmph.  838^ 
SI  Am.  Dec.  700;  Barker  v.  Beagan.  4  Helsk. 
588.  When  the  contract  is  complete  accord- 
ing to  the  agreement  of  the  partiee,  leavlnc 
nothing  further  to  be  done  by  eitba,  then  the 
title  passes,  althou^  there  la  no  formal  de- 
livery or  payment  of  the  m<wey.  R.  Oa  v. 
Ford.*!!  Helsk.  390;  BarkM*  t.  Preriand,  91 
Tenn.  112.  18  B.  W.  60.  But  this  rale  wUl 
prevail  only  In  the  abswce  of  a  ctmtzory 
stipulation.  The  partiea  may  annn  any 
qnaliflcatlon  to  the  general  terms  of  tbe  con- 
tract that  they  may  agree  iQon,  and  the  title 
will  not  pass  when  it  appears  from  the  con- 
tract that  the  parties  Intvested  in  It  Intsndatf 
It  should  not  Id. 

In  the  use  of  the  expressltm  "executed  con- 
tracts of  sale."  ber^  we  mean  those  In 
which  the  title  to  the  goods  has  passed.  By 
the  ezpresslm  "executory  contracts  of  sale" 
we  indicate  Qwse  In  wUdi  tba  tlflt  lias  not 
passed. 
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Under  the  formtt  the  property  belongs  to 
the  Tendee,  and  the  vendor.  In  making  the 
resale,  sella  as  his  agent  If  the  resale  has 
been  properly  made  (that  Is,  fairly  and  aftw 
reasonable  notice  and  with  proper  diligence), 
it  fixes  absolutely  the  amount  due  from  the 
-vendee  to  the  vendor  (that  Is,  the  dltFerence 
between  the  contract  price  and  the  price 
realized  upon  such  resale),  and  the  action  la 
for  that  sum,  with  interest,  and  with  ex- 
penses added.  McQure  &  Crozler  v.  WU- 
Uams.  5  Sneed,  718;  Williams  v.  Godwin, 
4  Sneed,  657;  Barker  v.  Reagan,  4  Heisk. 
690;  Slaughter  v.  Marlow  (Aria.)  31  Fac. 
647;  2  Mech.  on  Sales,  i  1&13. 

Does  a  dUferent  rule  apiriy  In  the  case  of 
executory  contracts  of  sale?  Defendant's 
counsel  Insist  that  there  Is  a  different  rule 
for  this  class  of  cases,  and  cite  in  Bupp(»t  of 
their  contention  the  case  of  Cherry  Valley 
Iron  Works  v.  Florence  Iron  River  Co.,  64 
Fed,  669,  12  C.  C.  A.  306.  The  case  is  in 
point,  but  a  careful  examination  of  the  ques- 
tioB  lias  convinced  us  that  the  weight  of 
authority  in  this  country  la  the  other  way. 
American  Hide  &  Leather  Co.  v.  Chaikley 
&  Co.  (Va.  1903)  44  S.  B.  706;  Pratt  v.  Free- 
man &  Sons  Mfg.  Co.  (Wis.  1902)  92  N.  W. 
868;  Nelson  v.  Gal.  Hlrseh  &  Sons  Iron  & 
BaU  Co.  (Ho.  App.)  77  S.  W.  690,  696;  John 
A.  Boebllng  Sons  Co.  r.  Lockstltcb  Fence  Co. 
(111.)  22  N.  B.  518;  Cole  v.  Zncarello,  104 
Tenn.  64.  66  S.  W.  850;  2  Mech.  on  Sales, 
a  1646-1640, 1689, 1690, 1692;  24  Am.  ft  Eng. 
Sncy.  Law  (2d  Bd.)  1189,  U40. 

In  Am^can  EQde  &  Leather  Ca  t.  Ghallc- 
ley  &  Co.,  supra.  It  is  said. 

"The  doctrine  Is  that  where  a  contract 
of  sale  is  executory,  and  the  title  and  pos- 
session still  remain  In  the  seller,  his  remedy 
against  the  buyer,  who  wrongfully  refuses 
to  accept  and  pay  for  the  goods,  is  an  ac- 
tion of  assumpsit  on  a  qiectal  count  to  re- 
cover damages  for  tbe  breach  of  the  ctm- 
tract 

"It  is  said  that  the  seller  cannot  main- 
tain an  action  for  the  agreed  price,  as  be 
could  do  if  the  title  had  passed,  but  must 
sue  for  Indemnity  for  the  loss  of  his  bar- 
gain; the  quantum  of  damages  which  he 
has  sustained,  and  the  measure  of  his  recor- 
eiy,  being  the  dilference  betvreen  the  con- 
tract price  of  the  goods  and  the  net  price 
which  they  produce  at  a  resale,  fairly  made, 
after  deducting  all  expenses  Incurred  by  the 
seller  in  taking  care  of  the  goods  and  selling 
them. 

"In  such  case  the  seller  should  give  the 
buyer  notice  that  he  Intends  to  sell  and  hold 
blm  responsible  for  the  loss.  This  notice,  it 
will  be  observed.  Is  not  a  notice  of  resale, 
but  a  notice  that  the  seller  will  assert  his 
right  of  resale,  and  bind  the  buyer  by  the 
price  obtained. 

"In  the  case  In  judgment  the  property  In 
the  goods  had  not  passed.  The  contracts 
were  for  the  sale  of  nonspecific  hides,  being 
an  agreement  merely  to  sell  hides  of  a  par- 


ticular description.  But  the  specific  hides 
upon  which  the  contracts  were  to  operate 
had  not  been  agreed  upon,  and  the  rule  in 
such  case  Is  that  the  property  In  the  goods 
does  not  pass  until  an  appn^riatlon  of  the 
specific  goods  has  been  made  with  the  as- 
sent of  both  seller  and  buyw.  "BeaJ.  Prin.  of 
Sales,  rule  23,  p.  61. 

"In  the  case  at  bar  the  plaintiff  notified 
the  defendant  that  he  would  aeAl  the  hides  at 
his  risk,  imless  received." 

In  that  case  the  defendant  below  was  held 
liable  for  the  expense  of  sale,  or  (the  same 
thing)  credited  with  the  proceeds  of  sale, 
less  the  expense. 

In  Pratt  v.  Freeman  ft  Bona  Mfg.  Co.,  su- 
pra, it  is  said: 

"Immediately  upon  the  vendee's  refusing 
or  neglecting,  when  required  to  do  so,  to  com- 
ply with  the  sale  contract  by  paying  for  the 
property,  and  so  accepting  delivery  thereof, 
the  cause  of  actlcm  of  the  vendor  becomes 
complete,  and  his  right  to  enforce  the  same 
by  such  appropriate  remedies  as  he  may 
elect  to  pursue  perfect.  If  he  chooses  to 
liquidate  his  damages  by  a  sale  of  the  prop- 
erty, and  Inddentally  to  recover  hia  loss,  so 
far  as  the  proceeds  of  sale  will  effect  tliat 
result,  failure  to  give  notice  of  the  inten- 
tion to  sell  the  property,  and  failure  to  do 
tibat  which  Is  reasonably  necessary  to  secure 
the  best  price  obtainable  therefor,  does  not 
give  the  vendee  any  right  to  rescind  his  con- 
tract, but  renders  the  result  of  the  sale  not 
binding  on  him  as  to  the  amount  of  the  ven- 
dor's loss  by  the  former's  breach;  and  he 
will  remain  liable  to  the  latter  for  the  full 
market  value  of  the  property,  less  his  actual 
damages,  lnde[>endently  of  the  sale.  The 
sale  in  such  drcumstauces  Is  but  a  method, 
as  before  Indicated,  of  enforcing  a  right  to 
damages  for  breach  of  contract,  or  of  mak- 
ing evidence  of  the  precise  amount  of  such 
damages.  The  sale,  when  properly  c<mdnct- 
ed — ^tbe  executory  vendee  having  been  so  no- 
tified of  the  Intention  to  make  it  as  to  give 
him  reasonable  opportunity  to  prevent  It  by 
paying  his  debt— constitutes  a  basis  binding 
on  him,  for  computing  the  damages  for 
which  he  Is  liable.  The  rule  governing  the 
subject  was  laid  down  in  T.  B.  Scott  Lumber 
Go.  T.  Hafner-Lothman  Mfg.  Co.,  91  Wis. 
667,  66  N.  W.  613,  in  these  words: 

**  'If  a  resale  Is  made,  and  the  evidence 
shows  that  all  reasonable  efforts  were  made 
to  secure  the  best  price  obtainable,  or  that 
the  price  obtained  was  a  fair  one,  It  settles 
the  question  of  the  market  value,  so  that 
the  damages  become  liquidated.' 

"The  Idea  Is  that,  when  the  aecutory  ven- 
dee of  pn^erty  breaks  his  agreement  to  take 
and  pay  for  the  property,  the  measure  of 
damages  Is  the  difference  between  the  mar- 
bet  value  thereof  and  the  contract  price; 
but  the  vendor  must  necessarily  establish 
that  as  a  basis  for  his  claims.  If  he  sues 
for  his  damages  without  selling  the  property, 
or  without  selllDg  the  same  with  proper  re- 
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gud  to  the  rights  of  the  execatoi7  vendee, 
he  takes  upon  himself  tiie  burcten  of  estab- 
lishing the  fair  market  value  of  the  goods 
at  tile  time  of  the  breach.  So  It  Is  said  that 
notice  to  the  vendee  of  the  vendor's  Intenttcm 
to  make  the  sale,  and  tbe  sale  irKb.  propw 
regard  to  the  interests  of  the  former,  mere- 
ly creates  definite  and  concliutve  evidence  of 
such  market  value.  T.  B.  Scott  Lumber  Go. 
V.  Hafnw-Lothman  Blffe.  Gk>.,  supra;  €tehl  v. 
Produce  Co..  105  Wis.  573,  81  N.  W.  666; 
Davis  Snlphnr  Ore  Co.  v.  Atlanta  Guano  Co., 
109  Ga.  607,  34  S.  EL  1011;  Mediem  on  Sales, 
1649,  1650." 

It  is  a  sound  deductlm  from  the  foregoing 
principles  that,  U  the  complainant  seeks  to 
recover  the  damages  liquidated  by  a  resale, 
he  must  sue  therefor.  He  cannot  sne  tor 
damt^es  generally,  and,  by  virtue  ot  a  resale 
made  after  the  filing  of  the  bill,  recover  such 
liquidated  damages,  togethw  with  the  ex- 
penses  Incurred  in  effecting  nich  sale.  When 
the  damages  have  hem  so  liquidated,  the 
right  of  action  Is  to  recover  those  damages, 
and  the  aq^enses  Incurred  in  effecting  the 
liquidation.  If  the  sale  has  been  properly 
made,  it  Is  binding  <m  the  vendee,  and  also 
Undlng  on  the  vendor.  He  has  elected  to 
ad«pt  that  remedy  out  of  the  three  (Cole  t. 
Zucardio,  BtQira;  Van  Brocklen  v.  Smealllei 
140  M.  T.  70,  75,  85  N.  O.  415),  Which  the  law 
allows  to  him.  We  do  not  say  that  if  a  Y&a- 
dor  has  made  an  In^ectnal  sale — one  not 
binding  on  the  vendee,  by  reason  of  the  ab- 
seace  of  a  proper  notice  upon  the  subject,  or 
the  existence  of  some  oUier  defect — he  could 
not  sue  for  and  recover  his  damages  on 
showing  the  market  value  at  the  time  and 
place  of  d^v^  by  otha>  evidence,  and  bo 
furnishing  a  basis  for  ascertaining  the  dif- 
ference betwem  such  market  value  and  the 
contract  price.  What  we  do  hold  is  that  tf 
he  base  his  right  to  recover,  as  to  amount, 
upoa  a  resale,  such  resale  mtist  be  made  be- 
fore tiie  filing  of  the  MIL 

From  the  foregoing  discussion,  tt  Is  ap- 
parent that  the  chancellor  and  the  Court  of 
Chancery  Appeals  were  In  errmr  in  render- 
ing a  decree  In  favor  of  the  complainant  on 
the  basis  of  the  resale  made  after  the  filing 
of  thebllL 

For  this  errOT  fba  decree  vrlll  be  reversed, 
and  the  cause  remanded  for  a  retrial,  with 
leave  to  the  complainant  to  take  a  reference 
under  the  bill  as  at  present  framed  to  as- 
certain the  damages  sua  tain  ed  by  the  com- 
plainant by  the  breach  of  the  contract  on 
the  part  of  the  defendant,  the  measure  of 
which  damages  will  be  the  dlffer^ce  be- 
tween the  contract  price  and  the  price  at  the 
time  and  place  of  delivery.  On  this  reter- 
ence  the  testimony  taken  concerning  the 
price  realized  upon  the  resale,  where  other- 
wise competent,  may  be  read  for  what.it 
may  be  worth  towards  showing  the  market 
price  at  the  time  and  place  of  delivery,  but 
not  as  conclusive  on  said  question. 

Other  points  made  In  the  briefs  of  coun- 


sel are  considered  and  disposed  of  In  a  mem- 
orandum opinion  filed  with  the  recon^  but 
they  need  not  be  adverted  to  herSk 

Let  a  decree  be  entered  at  above  indicated. 
The  complainant  will  pay  the  co^  of  the 
appeal. 


BABNBS  V.  STATU. 

(Court  of  Criminal  Appeals  of  Texas.  Xnna  23; 
1905.) 

iHTOxiCATino  LiquoBS— Illeoai.  Sua— Bx- 

CUANaS. 

Where  an  employd  of  the  owner  of  a  still 
delivered  brandy  m  excfaanse  for  peaches  and 
for  the  revenue  license  on  Qie  brandy,  he  wu 
guilty  of  a  sale  of  IntoxlcatlnK  Uqnor. 

[Ed.  Note.— For  eases  In  point,  see  voL  2^ 
Cent.  Dig.  Intoxicating  Llqnota,  1 160J 

Davidson,  P.  J.,  dissenting. 

Appeal  from  Van  Zandt  County  Court; 
Jna  W.  Davidson.  Judge. 

Joe  Barnes  was  convicted  of  violating  the 
local  option  taw,  and  appeals.  A£Brmed. 

YantlB  A  Hubbard,  O.  H.  Bees^  and  Jna 
S.  Splnks,  for  appellant  Howard  Martin, 
Asst  Atty.  Qea.,  for  the  Stat& 

BROOKS,  3.  Appellant  was  convicted  <tf 
violating  the  local  (Vtion  law;  his  punish- 
ment being  fixed  at  a  fine  of  $26,  and  20  dayr 
confinement  In  the  conn^  Jail. 

The  facts  of  the  case  show  that  Tom  HUl 
owned  a  sttU  in  Yan  Zandt  county,  and  that 
Joe  Barnes  was  working  for  said  ^11.  Ber- 
ry Smith  (prosecutor)  carried  some  peadtes 
to  the  still,  and  Joe  Barnes,  as  an  employ* 
of  Tom  Hill,  delivered  to  Smith  a  Jug  of 
brandy;  Smith  at  the  time  paying  $110,  the 
revenue  license.  This  was  aftw  the  peaches 
had  been  manufactured  Into  brandy— in  oth- 
er words,  advanced  him  peaches  in  exchange 
for  his  brandy.  The  court  charged  tlie  Juiy 
that  the  exchange  of  i>eachefl  fbr  Uquor 
would  constitute  a  sale.  This  charge  Is  cor- 
rect See  Parker  v.  State.  77  a  W.  783,  S 
Tex.  Ot  Rep.  863;  Stanley  t.  State  (Tex^ 
Or.  App.)  64  S.  W.  1051.  Certainly  the  pay- 
ment by  Smith  of  the  revenue  license  to  the 
defendant  would  within  Itself  ccmstltQte  a 
sale  of  the  brandy,  rince  the  brandy  was  de- 
livered as  part  consideration  for  the  lev- 
entie  license  paid  and  peaches  furnished. 
Nor  does  the  foct  that  defendant  has  no  in- 
terest in  the  manufactured  brandy  present 
any  defense  for  the  sale  of  the  same.  He 
was  certainly  equally  guilty  with  his  princi- 
pal, Hill,  in  the  sale  of  the  brandy.  Ko  er- 
nr  appears  in  this  record,  and  the  Judgment 
Is  affirmed. 

DAVIDSON,  P.  J.  I  dissent  The  Pirt*T 
Case  has  abs(^utely  no  bearing  on  the  qnes- 
tlon  here  Involved.  Hie  Stanley  Case  was 
decided  on  a  question  of  exchange^  where 
fruit  was  traded  tor  brandy.  Here  tlw  ptrty 
received  only  his  half  of  the  bnndy  eat  ot 
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his  own  peaches,  paying  the  owner  of  tbe 
still  tiie  other  half  for  his  serrlces  and  la- 
bor in  making  the  brandy.  HIU  owned  ttift 
still,  and  the  other  party  wned  the  peaches. 
It  was  more  nearly  related  to  partnership 
on  the  results,  and  not  a  sale.  Appellant 
was  only  an  employe  of  the  owner  of  the 
still,  and  assisted  In  dellTering  the  owner 
of  tbe  peaches  his  half  of  tbe  brandy. 


BABNES  T.  STATB. 

(Court  ta  Orfminal  Appeals  of  Texas.  Jane  28, 

1805.) 

1.  IlfTOXIOATIRO  LlQUOB  —  ILLEGAL  SaU— 

Gift— Evidence — QuEsnon  roB  Jubt. 
In  a  prosecution  for  violation  of  the  local 
option  law,  evidence  held  to  require  sobmission 
to  the  Jury  of  the  question  whether  the  transac- 
tion was  a  sale  or  a  gift. 

[Eld.  Note. — ^For  cases 'in  point,  see  vol.  29, 
Gent.  Dig.  Intoxicating  Liquors,  |  829.] 

2.  SaUE— FCBNISHINQ  MaTEBIAL  FOB  MaHU- 
rACTURB— EXCHANOK. 

Where  the  owner  of  fruit  has  It  manu- 
factured Into  liquor,  receiving  the  oroduct  of 
tbe  identical  fruit  famished,  tiie  dlBtiller  Is 
not  guilty  of  a  sale  of  liquor ;  but  If  the  fruit 
is  exchanged  for  llqaor  already  manufactured, 
or  If  the  distiller  furnishes  the  owner  of  the 
fruit  liquor  in  advance,  the  transaction  Is  a 
sale. 

[Ed.  Note. — For  cases  In  point,  see  vol.  29, 
Cent  Dig.  Intoxicating  Llqnors,  |  160:] 

8.  Cbihinai.  Law— Jubobs  —  Ck>icPBTinOT— 
PixBD  Opinion— Evidence. 

Where  several  prosecutions  were  pending 
against  defendant,  he  was  entitled  to  inquire 
«  Jurors  who  had  beard  tbe  evidence  In  a  esse 
previously  tried  ff  they  would  have  a  fixed 
opinion  as  to  tbe  gailt  of  accused  if  It  should 
transpire  that  tbe  evidence  in  tbe  two  eases  was 
similar. 

[Ed.  Note.— F^  cases  In  poinL  lee  vol.  81, 
Cent.  Dig.  Jury,  »  428,  460.r 

Appeal  from  Van  Zandt  Goonty  Court; 
Jno.  W.  Davidson,  Judge. 

Joe  Barnes  wss  convicted  of  violating  tbe 
local  optlMi  law,  and  appeabi.  Beversed. 

Tantts  A  Hubbard,  O.  H.  Reese,  and  Jna 
8.  Splnks,  tm  appellant  Howard  Blartln, 
AmL  Atty.  Gen.,  for  the  Statft 

HENDERSON,  J.  Appellant  was  convict- 
•a  of  violating  the  local  option  law,  and  aih 
peals. 

Henry  Gomelius,  state^i  witness,  testified 
aabstantially  as  follows:  *'I  carried  a  load 
of  fmit  to  the  still  down  near  Joe  Barnes. 
After  I  passed  Barnes'  house  I  met  him  at 
Idfl  well,  about  100  yards  east  of  his  house. 
I  told  him  I  lisd  fruit,  carrying  to  tbe  still, 
and  asked  him  if  I  could  get  some  brandy,  or 
If  there  was  any  diance  or  any  way  to  get 
some  brandy.  He  studied  tot  a  moment,  and 
said  llr.  Smitli,  the  revenue  man,  told  him 
be  could  let  tbCTi  have  a  little  brandy  when 
th^  brought  ftnlt,  but  to  be  certain  to  ke^ 
an  account  of  It  I  then  gave  him  a  pint  bot- 
tle, and  drove  on  down  to  tbe  still,  and  deliv< 
•red  nty  fmit  to  John  Barnes.  When  I  came 


back  to  Joe  Barnes*  [defendant's]  boiM^  be 
taUl  me  to  lot^c,  setting  by  a  large  post^oak 
tree,  about  100  yards  up  tbe  nad  west  <tf  ttie 
bouse,  and  I  would  Itad  my  brandy.  When 
I  started  home  I  went  by  the  tree,  and  found 
the  pint  of  brandy.  I  did  not  pay  d^ttidant, 
Joe  Barnes,  one  c^  tor  the  brandy,  or 
IMomise  to  pay  blm  anything.  I  did  not  give 
him  fruit  for  the  brandy.  Tbe  only  thing  I 
ever  paid  was  my  part  of  Uie  revaue  when 
I  got  my  brandy  distilled  from  the  Amit  that 
I  carried  to  the  stUl.  I  never  delivered  anyi 
firult  to  Joe  Barnes,  nor  was  he  at  the  still 
when  I  delivered  my  ftuit  to  John  Bamea  I 
carried  the  fruit  to  the  still,  and  tbey  told  me 
it  would  take  about -4%  busbels  to  the  gallon, 
and  then  I  would  get  a  gallon  for  about  nine 
bnsbels  of  peaches.  I  was  to  pay  one-baU 
of  tbe  revenue.  The  Inrandy  I  got  was  intox- 
icating.'' Tom  Hill  testlfled  substantially: 
That  be  owned  the  still  near  Joe  Barnes  [de- 
fendant]. Joe  bad  no  InteroA  In  the  still, 
and  there  was  no  agreement  between  him 
and  Joe  that  he  wu  to  pay  hhn  one-half  of 
the  proceeds  of  the  still,  but  he  really  In- 
tended to  pay  him  half  the  proceeds  after 
paying  the  expenses,  but  said  nothli«  to 
Barnes  about  it  Barnes  never  received  any- 
thing. The  brandy  was  stored  at  Joe 
Bametf  honse,  as  that  was  the  place  desig- 
nated by  George  Smith,  the  revenue  man. 
That  he  made  up  ^it  at  the  still  mi  the 
halves ;  keeping  one  half  himself,  and  giving 
the  ottaw  to  flie  customw.  Each  party  paid 
his  revenue.  George  Oldfldd  testified  for  tbe. 
state  tbat  be  worked  at  the  stllL  Was  em- 
ployed by  Joe  Barnes.  Bsmes  had  been 
hauling  trait  to  the  still,  and  had  some  thwe 
wh«i  witness  vas  at  work  thera  -  One  day 
Consteble  Ed  ICills  came  out  to  the  still,  and 
Joe  Banies  wanted  to  give  Mills  a  bottle  of 
brandy.  About  this  time  Jim  Hunt  came  vp 
and  took  the  cup,  and  told  Barnes  that  be 
(Barnes)  could  not  do  that  and  Barnes  re- 
marked that  be  guessed  a  man  conld  give 
away  bis  own  stnCt.  Defmdant  on  another 
occasion  told  witness  that  be  was  to  get  one- 
half  the  profit  made  from  the  distillery,  but 
"be  had  to  keep  it  damn  still."  Ed  Mills, 
another  witness  for  the  stete,  testlfled  he 
was  constable  of  precinct  No.  1.  Was  at  the 
still  at  Joe  Barnes',  and  Joe  gave  blm  a  small 
drink  of  brandy.  Hunt  interfered,  and  de- 
fendant said  it  looked  like  a  man  could  give 
away  his  stuff.  New  heard  defendant 
claim  any  Interest  in  the  still.  This  Is,  In 
effect  all  the  testlmoi^  r^ardlng  tbe  sale. 

Our  Constitution  and  tbe  laws  enacted 
thereunder  inhibit  only  a  sale  of  Intoxicating 
liquors  in  local  option  teritory,  bnt  do  not 
undertake  to  prevent  one  from  manufactur- 
ing his  own  brandy  or  whisky ;  and  It  might 
not  be  a  violation  of  tbe  law  for  one  to  take 
his  own  peaches  to  a  distillery  and  have  tbe 
same  made  Into  brandy,  getting  the  brandy 
out  of  his  ld«itlcal  peadies,  and  paying  tbe 
still  out  of  the  peaches.  Bnt  we  do  not  un< 
dra-stand  this  to  be  the  condition  here.  It  is 
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not  pretended  that  the  pint  of  brand;  In 
question  was  made  from  the  peaches  furnish- 
ed by  appellant  It  seems  he  applied  to  Joe 
Barnes,  who,  from  the  proof  offered  by  the 
state,  was  Interested  In  the  still,  to  get  a  pint 
of  brandy.  The  evidence  further  shows  that 
Barnes  at  first  hesitated,  but  finally  told  bim 
that  he  could ;  that  Smith,  the  revenue  man, 
told  him  he  could  let  the  boys  have  a  little 
brandy,  when  they  brought  fruit,  but  to  be 
certain  and  keep  an  account  of  it;  that  he 
delivered  the  fruit,  and  the  brandy  was 
placed  by  Barnes  at  a  convenient  place,  so 
that  appellnut  could  get  it  on  his  road  home. 
From  this  It  will  appear  that  there  was  an 
Issue  as  to  whether  or  not  appellant,  Barnes, 
made  a  sale  of  the  pint  of  brandy  to  the  pros- 
ecutor. True,  prosecutor,  In  bis  testimony, 
states  that  he  paid  nothing  for  the  brandy, 
except  his  part  of  the  revenue  Ucmse.  How- 
ever, we  do  not  gather  from  the  circum- 
stances of  the  case  that  appellant  was  mak- 
ing a  gift  of  the  brandy  to  the  prosecutor, 
who  expected  to  be  repaid  out  of  the  product 
of  the  prosecutor's  peaches  when  they  should 
be  made  Into  brandy.  At  least,  there  was 
evidence  here  from  which  the  jury  might  In- 
fer a  sale,  and  they  should  have  been  left, 
under  proper  Instructions,  to  determine  this 
question.  The  court  Instructed  the  Jury  on 
this  point  as  follows :  "Should  you  find  and 
believe  from  the  evidence  iMyond  a  reason- 
able doubt  that  defendant,  Joe  Barnes,  did, 
in  the  county  of  Van  Zandt  and.  state  of  Tex- 
as, on  the  6th  day  of  August,  1904,  deliver  to 
Henry  Oornellus  Intoxicating  liquors  In  ex- 
change for  peaches,  then  you  are  charged 
that  such  exchange  would  constitute  a  sale ; 
and,  if  you  so  find  and  believe,  you  will  find 
defendant  guilty,  and  assess  bis  punish- 
ment," etc.  This  was  a  presentation  of  the 
state's  theory.  On  the  other  band,  appellant 
requested  the  court  to  give  the  Jury  the  fol- 
lowing Instruction :  "You  are  furUier  char- 
ged that,  although  you  may  believe  that  the 
witness  Henry  Cornelius  secured  the  Intoxi- 
cating liquor  from  defendant,  Joe  Barnes, 
but,  before  you  can  convict,  you  must  believe 
tliat  Bomettiing  of  value — a  consideration- 
passed  from  the  prosecuting  witness,  Henry 
CJomeliuB,  to  the  defendant,  Joe  Barnes,  as 
the  mere  passing  of  the  intoxicating  liquor 
to  the  said  Henry  Cornelius  would  not  con- 
stitute a  sale  under  the  law."  The  court  re- 
fused to  give  this  charge,  and  this  action  of 
the  court  Is  assigned  as  error.  We  think 
that  the  evidence  on  the  point  required  of  the 
court  an  instruction  to  the  above  effect,  in- 
asmuch as  Cornelius  denied  paying  anything 
for  the  same,  and  relates  circumstances  that 
would  suggest  appellant  might  have  simply 
given  the  pint  of  brandy  to  him,  and  placed 
It  by  the  tree  so  that  he  could  get  it  It  will 
be  seen  that  appellant  contends  that  the  pint 
of  brandy  was  a  mere  gratuity,  and  was  not 
paid  for  out  of  prosecutor's  share  of  the 
brandy.  However,  if  there  was  an  Implied 
Bale,  und^  the  circumstances,  and  the  pint 


of  liquor  was  not  taken  out  of  appellant's 
portion  of  the  brandy,  which  he  subsequeDtly 
got,  be  evidently  still  owes  appellant  for  tMs 
t>ottle  of  brandy.  On  the  other  hand,  if  it 
was  a  mere  gift  as  claimed  by  appellant,  be 
should  hot  have  been  convicted.  We  would 
further  make  tbe  following  observations  as 
to  this  case:  If  the  facts  show  that  It  was 
simply  an  exchange  or  barter  of  so  much  of 
prosecutor's  peaches  for  brandy,  It  would 
constitute  a  sale.  Commonwealth  v.  Clark, 
!  14  Gray  (Mass.)  367.  There  the  rule  appears 
to  be  laid  down  that  one  can  have  his  grain 
or  peaches  manufactured  Into  liquor,  paying 
therefor  toll  out  of  his  grain  or  peaches  to  the 
person  manufacturing  the  same;  but  be 
must  get  his  whisky  or  brandy  out  of  the 
identical  product  furnished  the  distillery,  and 
not  out  of  something  else.  In  case  he  does 
not  get  It  out  of  the  identical  product  fur- 
nished. It  would  be  an  exchange  on  his  part 
and,  as  Is  held  by  this  court  an  exchange  la 
a  sale;  that  Is,  if  one  takes  peaches  to  a  dis- 
tillery, and  there  exchanges  the  same  for  so 
much  brandy,  the  party  exchan^ng  with  him 
and  furnishing  the  liquor  would  be  guilty  of 
a  sale  of  the  same,  or  if  the  distillery  should 
receive  peaches  for  the  purpose  of  being  dis- 
tilled into  brandy,  and  furnish  the  party 
'  bringing  such  peaches  brandy  In  advance.  It 
I  would  be  an  exchange,  and  consequently  a 
I  sale.  On  another  trial.  If  the  evidence  sug- 
gests these  matton,  th^  should  be  presented 
to  the  Jury. 

Appellant  questions  the  action  of  the  court 
in  Impaneling  the  Jury.  There  are  nine  bilid 
of  exception  reserved  to  the  court's  action 
with  reference  to  nine  Jurors.  It  is  shown 
that  ibere  were  five  ^ases  against  appellant 
wherein  he  was  charged  with  violating  the 
local  option  law  in  Van  Zandt  county,  and 
one  of  said  cases,  to  wit  No.  2,332,  had  been 
tried  the  day  before  this  case  was  called  for 
trial,  and  that  five  of  the  Jurors  on  the  regu- 
lar panel,  and  who  were  then  In  the  box, 
served  upon  said  Jury,  and  that  they  return- 
ed a  verdict  of  guilty.  The  remainder  of 
said  panel  remained  in  the  courtroom  and 
heard  the  evidence  tn  said  cause.  It  la  char- 
ged that  the  main  facts  in  all  five  cases  are 
essentially  the  same.  The  bills  of  exception 
show  as  to  each  of  said  Jurors  that  when 
they  were  being  examined  on  their  voir  dire, 
they  were  asked  the  following  qaestioD :  "If 
the  facts  In  this  case  now  being  tried  were 
similar  to  the  case  tried  on  yesterday,  If 
they  had  a  fixed  opinion  In  the  caae?"  The 
bill  shows  that  the  Juror  would  have  an- 
swered, If  the  facts  were  similar  as  the  case 
tried  yesterday,  he  would  have  a  fixed  opin- 
ion, and  that  appellant  then  challenged  said 
Jurors  for  cause.  The  court  explains  this 
bUl  as  follows :  "That  the  Jurw  was  aaked 
by  def^dant's  counsel  whether  be  bad  an 
<9lnion  as  to  the  gollt  or  Innocence  of  the  de- 
fendant provided  the  facts  of  this  case 
should  be  the  same  or  similar  to  the  facta  in 
the  preceding  case  against  defendant  which 
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question  was  objected  to  bj  the  state,  and 
the  obJectioD  was  sustained  by  the  court,  and 
the  Juror  was  not  permitted  to  answer  the 
qaestlon.  But  said  Juror  did  say,  In  answer 
to  another  question,  that  he  knew  nothing 
about  this  case,  and  had  no  opinion  In  it 
whatever."  As  stated,  similar  proceedings 
were  had  with  reference  to  nine  jurors.  It 
occurs  to  us  that  the  explanation  of  the  court 
falls  to  give  a  sufficient  reason  for  his  re- 
fusal to  permit  appellant's  Interrogatory  and 
the  expected  answer  of  the  Juror.  If  the 
proof  showed  the  two  cases  arose  out  of  the 
same  transactloa  or  exactly  similar  transac- 
tions and  the  facts  were  the  same.  It  occurs 
to  us  that  It  would  be  a  cause  for  challenge. 
Bat  even  conceding  that  it  would  not  be,  still 
appellant  had  the  right  to  question  the  Juror 
upon  the  matter  Inquired  about,  in  order  that 
he  mlgbt  intelligently  exercise  his  right  of 
peremptory  challenge.  Oilmore  v.  State,  37 
Tex.  Cr.  B.  81,  38  S.  W.  787.  l^ie  record 
does  not  show  that  either  of  said  Jurors 
served  on  the  Jury  on  the  trial  of  this  case, 
or  even  that  appellant  exhausted  Ms  peremp- 
tory challenges;  but  we  know  that  he  had 
but  three  peremptory  challenges,  and  there 
were  nine  of  these  Jurors  subject  to  this  ob- 
jection. Evidently  some  of  them  must  have 
sat  upon  the  Jury.  On  the  full  investigation 
of  the  matter,  it  might  have  appeared  that 
the  Jurors  were  not  at  all  disqiiallfled ;  that 
the  cases  arose  out  of  different  transactions, 
and  in  their  essential  features  were  not  simi- 
lar. But  the  inquiry,  as  stated  before,  should 
have  been  permitted.  We  think  the  court 
committed  error  in  refotfng  to  authorize  the 
inquiry. 

For  the  errors  discussed,  the  Judgmoit  Is 
reversed  and  the  cause  remanded. 

DAVIDSON,  P.  J.  I  concur  in  the  rever- 
sal, but  farther  believe  the  facts  do  not  prove 
a  case.  The  state  disproved  a  sale  and 
proved  a  gift  of  a  pint  of  brandy.  Under  all 
the  authorities,  a  ^ft  Is  not  a  sale.  There  Is 
nothing  anywhere  in  the  evidence  that  Oor- 
nellus  owed  appellant  anything  for  the  bran- 
dy. Cornelius  swears  positively  he  did  not, 
and  no  evidence  contradicts  him  directly  or 
indirectly.  This  Judgment  should  have  been 
reversed  tor  want  of  evidence  to  support  it. 
Appellant  was  only  an  employ^  of  Hill,  the 
owner  of  the  still,  and  gave  Cornelius  a  pint 
of  brandy  gotten  out  of  his  (appellanft) 
Ixnuei  and  not  at  the  atiU. 


MDLSON  T.  BTATD. 

<Ooiirt  of  Orlmlnal  Appeals  of  Texaa.  June  28, 

19050 

1.  Thkr  noH  THB  Pnsoir— iHSTBUonom— 
Hasmlxss  Ebbob. 

In  a  prosecution  for  theft  from  the  person, 
where  the  evidence  showed  that  the  prosecuting 
witness  knew  when  the  property  was  taken,  a 
charee  that  the  theft  must  be  committed  without 
the  knowledge  of  the  person  from  whom  tha 


property  is  taken*  If  erroneous,  was  harmless 

as  to  defendant 

2.  Saici— EviDiROS— Ru  QtmM. 

In  a  proaecntion  for  theft  fnun  the  pereon, 
the  evidence  showed  that  d^endant,  under  pre- 
text of  buying  prosecutor's  watch,  snatched  It 
from  tiie  lattePs  hands,  and  while  ronning  away 
was  eanglit  by  an  officer.  Prosseotor  was  per- 
mitted to  testify  that  he  told  the  officer,  In  de- 
fendant's presence,  of  the  taking  of  the  watch, 
and  that  defendant  was  the  thief,  which  testi- 
mony was  corroborated  by  the  officer.  The 
witnesea  were  also  permitted  to  state  that  de- 
fendant then  said  that  at  the  time  of  the  theft 
he  was  at  a  saloon,  and  did  not  commit  the 
theft.  It  appeared  that  but  a  few  minutes 
elapsed  between  the  capture  of  defendant  and 
the  time  when  proaeentor  reached  him  and  tiie 
officer.  Edd,  OiMt  the  testimony  was  rea  gesta 
and  admissible. 

3.  Sauk. 

The  saloon  keeper  being  preswit  aa  a  wit* 
ness,  testimony  of  pzoseentor  aa  to  what  die 
former  said  respecting  the  investigation  was 

properly  excluded. 

4.  Saub— OmctAL  Stxnoobafhu— Abbehok 

nOlC  TbIAL— EFFXGF—BaBOB. 

In  a  proseeation  In  the  criminal  district 
ooart  of  a  county  not  included  in  the  act  relat- 
ing to  court  stenographers,  thou^  the  eom- 
mfsaioners*  court  of  the  connty  raised  no  ob- 
jection to  the  conrt  employing  a  stenographer 
and  drawing  on  the  eonn^  for  his  compensa- 
tion, when  the  case  was  a  short  one,  it  was  not 
error  to  proceed  with  the  trial  after  defend- 
ant's coonael  was  given  opportunity  to  procure 
a  stenographer  in  place  of  the  official  one,  whose 
absence  by  reason  of  illn^s  was  not  noticed 
until  after  the  trial  had  commenced,  though 
neither  defendant's  counsel  nor  the  deputy  sher* 
iff,  also  sent  by  the  conrt  to  secure  a  stenograph- 
er, Been  red  one. 

6.  Saicb— SumoiiNOT  of  Bvidkncb. 

In  a  prosecatitm  for  theft  from  the  person, 
evidence  examined,  and  held  sufficient  to  sus- 
tain a  conviction. 

Appeal  fn>m  District  Oonrt  Dallas  County; 
B.  B,  Unae,  Judge. 

J.  P.  Nelson  was  ctnivicted  of  theft  from 
the  perstm,  and  appeals.  Affirmed. 

Howard  Hartin,  Asst  At^.  G^,  toe  tb» 

State. 

BROOKS,  J.  Appellant  was  convicted  of 
theft  from  the  person,  and  his  punishment 
fixed  at  confinement  in  the  penitentiary  for  a 
term  of  two  years. 

Appellant's  first  bill  of  exceptions  com* 
plains  of  the  following  portion  of  the  charge 
of  the  court:  "•  •  •  The  theft  must  be 
committed  without  the  knowledge  of  the  per- 
son from  whom  tiie  property  is  taken,  or  so 
suddenly  as  not  to  allow  time  to  make  resist- 
ance before  the  property  is  carried  away." 
Appellant  says  that  the  court  erred  in  so 
charging  the  Jury,  In  that  part  which  states 
that  the  theft  must  be  committed  without 
the  knowledge  of  the  person  from  the  prop- 
erty is  taken,  for  the  reason  that  there  was 
no  evidence  that  the  theft,  if  any,  was  com- 
mitted without  the  knowledge  of  the  person 
from  whom  the  property  was  so  taken.  As 
insisted  by  appellant,  the  evidence  shows 
that  prosecuting  witness  knew  when  the 
property  was  taken.  This  being  so,  we  are 
at  a  loss  to  understand  how  the  duufe  omb- 
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plained  ot  could  bare  Injured  appellant  If 
It  be  conceded  that  the  charge  was  erro- 
neona,  the  error  la  hannlen,  so  f  ar  aa  appel- 
lant la  concerned. 

The  evidence  ahowe  anbstantlaUy  that  proa- 
ecotlng  witness  was  accosted  bj  appellant 
with  the  statem^t  that  he  wanted  to  buy 
his  watch.  He  to(dc  tibe  watch  out  of  hla 
podiet;  and  htid  It  In  hla  hand,  while  ai^l- 
lant  looked  at  It,  Aifp^lant  grabbed  the 
watch  so  snddoily  as  not  to  permit  wttneaa 
to  realBt  the  taking,  and  ran.  Prosecntw 
followed  him,  and  an  officer  intercepted  and 
caught  appellant  In  a  few  moments  prose- 
cntlng  witness  ran  np.  By  appellant's  second 
bill,  be  complains  that  proaecator,  Oliver, 
waa  permitted  to  testify  that  at  the  lime  of 
the  arrest  of  defendant  by  Police  Officer 
Hall,  as  Boon  as  Oliver  ran  op  to  defendant 
and  the  officer,  he  COllver)  told  Hiall,  in  the 
presence  of  defendant  that  be  held  his  watch 
In  ills  hand  for  defendant  to  see;  that  de- 
fendant snatched  It  away  ttom  him  and  ran; 
that  he  (Oliver)  followed  defendant;  that 
defendant  was  the  person  who  got  his  watch. 
To  this  appellant  objected  because  the  same 
was  hMrsay  and  Inadmlaslble,  defendant 
waa  under  arrest  at  tlie  time;  that  It  was  In 
effect  pomittlng  the  witness  Oliver,  who  was 
the  only  witness  who  testlfled  as  to  the  theft 
to  corroborate  himself  and  strengthen  the 
weight  of  ills  testlnumy  given  before  tibe  Jniy 
that  defendant  was  fbe  man  who  committed 
the  theft;  that  while  the  statement  was 
made  immediately  after  the  theft  the  same 
could  not  be  res  geste,  fOr  the  reason  that 
It  waa  tiie  narration  of  a  past  event  The 
bill  further  ahowe  tlut  Officer  Hall  was  per- 
mitted to  state  that  the  same  statement  waa 
made  to  Mm  that  Oliver  testified  to.  The  bill 
fnrtha  shows  that  "the  court,  over  the  ob- 
jection of  appellant  permitted  witnesses 
Hall  and  Oliver  to  state  what  defendant  said 
at  the  time  he  was  under  arrest  and  unwarn- 
ed, after  having  been  charged  with  the  theft 
by  vrltnesa  Oliver,  to  wit  that  be  was  at  the 
saloon  of  Alf  Martin  at  the  time  the  offense 
was  committed,  and  was  not  the  party  who 
committed  It  In  the  same  connection  the 
state  waa  permitted,  over  the  objections  of 
defendant  to  ask  wltnesa  01iv«,  after  the 
statement  ot  defendant  was  made.  If  he 
(Oliver)  did  not  make  an  Investigation  to  find 
out  whether  or  not  the  statemoit  of  defend- 
ant was  true;  and  wltnesa  Oliver  stated  that 
be  made  such  investigation,  and  was  further 
permitted  to  state  by  whom  such  Investiga- 
tion was  made,  and  bow,  to  wit  that  he  (Oli- 
ver) and  Officer  Ball,  taking  defendant  with 
them,  went  to  the  saloon  of  Alf  Martin  for 
the  purpose  of  making  thla  investigation,  and 
that  th^  made  the  same.  Whereupon  coun- 
sel for  state,  over  defendant's  objection,  ask- 
ed witness  Oliver  to  state  to  the  Jury  what 
was  the  result  of  the  Investigation  (meaning 
thereby,  what  did  Alf  Martin  say  about  It?)" 
Appellant  objected,  and  this  portion  of  his 
objection  was  sustained;  and,  sustaining  the 


ol^eetlon,  the'oonrt  gave  as  bla  reason  for  so 
doing  that  the  witness  Martin  waa  present 
and  could  answer  for  himself,  conrt 
appends  this  explanation  to  the  bill:  *The 
witness  Hall,  the  policeman,  went  by  Alt 
Martin's  salotm,  bat  had  no  talk.  Then 
was  music  and  dancing  In  tihe  salomi.  HaD, 
In  paaslng,  simply  said,  *Cnt  that  cor  (refers 
ring  to  the  music).  Some  one  on  the  inside 
replied,  *A11  right  copper,*  Alf  Martin  was 
under  the  rule.  The  court  did  say  that  *AIf 
Martin  is  here  as  a  witneaa,  and  can  ^eak 
tor  himself  and  overruled  state's  witness  In 
r^ard  to  what  InvestlKatlon,  If  any.  Hall 
made  as  to  Nelson's  statement  that  he  vaa 
at  Alf  Martin's  saloon.  See  statement  of 
facte  and  Martin's  testimony.  Oliver  and 
Hall  each  testlfled  that  only  a  Cew  moni«ite 
elapsed  between  tlie  time  Nelson  ran  Into 
Hall'a  arms  and  the  time  when  Oliver  came 
np."  We  tbink  all  of  this  testimony  was  res 
gestae.  However,  as  appellant  taudsts.  It  was 
not  proper  for  the  court  to  j^nntt  Olirar  to 
testify  to  his  investigation  at  the  Martin  Sa- 
loon. From  the  bill  it  appears  that  thla  was 
excluded. 

Appellant^s  third  bUI  complains  of  the  f^ 
ure  of  the  court  to  permit  appellant  to  have 
the  official  stenographer  teke  down  the  tes- 
timony. The  bill  shows  tiiat  the  stmog- 
rapber  waa  sick.  Appended  to  the  bill  Is 
this  qualification:  'TThe  Jury  had  beat  Im- 
paneled, and  witneaa  OIIvw  had  advanced 
some  distance  In  his  testimony,  beftwe  ooon* 
sd  for  defmse  noticed  the  absence  of  the 
stttuvtapher.  The  oourt  suqiended,  and 
gave  connsti  for  defendant  an  opportunity  to 
go  ont  and  took  for  a  stmographer.  He 
came  back  after  some  time  without  one.  The 
conrt  then  Instructed  the  deputy  sheriff  to 
see  If  lie  could  find  one.  The  deputy  was 
gone  some  tlm^  and  faUed  to  find  a  ste- 
nographer. The  trial  then  proceeded.  The 
case  was  a  short  and  almple  one — practlGaUy 
only  three  witnesses  in  the  case  as  to  any 
issue  raised.  The  act  creating  court  ste- 
n<«rapher  does  not  include  the  criminal  dis- 
trict court  of  Dallas  county  in  Ito  tmns. 
though  the  commissioners'  court  of  Dallaa 
county  has  raised  no  objections  to  Uiis  court 
having  one,  and  drawing  on  tlie  county  for 
the  compensation  of  same.**  There  was  no 
error  In  the  ruling  of  the  court  Andrews  v. 
State,  76  S.  W.  918,  8  Tex.  Gt  Rep.  S72. 

The  evidence  being  suffldent  the  Judgment 
is  affirmed. 


RUIZ  V.  STATE. 
(Court  of  Orlminal  Appeals  of  Texas.  June  23, 

1905.) 

CanciNAi.  Law  ~  AppEAL~-RsooBiH-Suni- 
ciKNCT  TO  Show  Ersoe.  . 
Under  Code  Cr.  Proc-  1895,  art.  723,  re- 
quiriuK  the  reversal  of  a  Judgment  of  codtk- 
tiOD  When  it  appears  by  the  record  that  any  of 
certain  statutory  requireoientB  have  been  disre- 
garded, providing  the  errw  Is  excepted  to  at  the 
trial,  a  record  without  a  bill  of  exesptioos  or 
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Btatement  of  focta  la  inrafficlent  to  ihow  pn^ 
adicial  error  In  the  InatrnctioiiB  of  the  court. 

[Ed.  Nott. — ^For  caaoi  In  point,  «M  rtA.  15» 
Cent.  Dig.  CrimiD«l  Iaw,  1  SSl&j 

Appeal  from  DfaWct  Court.  Tal  Terde 
Coontr;  B.  C.  Thomas,  Judge. 

TrangulUno  Bnlz  was  convicted  of  morder 
in  the  second  d^ree,  and  appeals.  Affirmed. 

Howard  Martin.  Asst  Att7.  Gen.»  tor  the 
State. 

BBOOKS,  J.  Appelant  was  convicted  of 
murder  In  the  second  degree,  and  his  punish- 
meat  fixed  at  25  years'  confinement  In  the 
penitentiary.  The  record  is  before  us  wlth- 
ont  bill  of  exceptions  or  statement  of  facts. 
The  motion  for  new  trial  relates  only  to  al- 
lied errors  in  the  charge  of  the  court 
Under  article  723  (Code  Cr.  Proc.  1895).  the 
facts  not  being  before  us,  we  cannot  deter- 
mine whether  or  not  appellant  was  injured 
by  such  charges,  concedli^  tbem  to  be  er- 
roneona. 

No  ern»  appearing  in  flw  reond,  the  judg- 
ment la  affirmed. 


KOCH  V.  STATB. 

(CSonrt  of  Criminal  Appeals  of  Tana.  Jons  14, 

1900.) 

Locu.  Optioit— BuEcnon— OBon-Tm  or 
Makirg. 

An  order  for  a  local  option  election  may  be 
made  either  at'  a  regular  or  special  sesBion  of 
the  oommlBslonerB'  court. 

Appeal  from  BeU  County  Court;  W.  B. 
Butler,  Judge. 

George  Koch  was  convicted  of  violating 
tlie  local  option  law,  and  appeals.  Beversed. 

McMabon  ft  OiirUs,  for  appellant  How- 
ard Hartln,  Asst  Att7*  Oen.,  for  the  State. 

BB00IC8,  J.  A]M>ellant  was  convicted  of 
Tlolating  the  local  option  law,  and  his  pun- 
ishment assessed  at  a  fine  of  $60.  and  20 
days*  ccmflnement  in  the  eoimtf  jaU. 

The  indictment  alleges  the  sale  to.  L.  8. 
Bay.  His  testimony  is  positive  tliat  lie 
bou^t  the  whlslcy  from  appellant  A  clear 
]H*eponderance  of  the  testimony,  howevtt',  is 
in  favor  of  appellant  Appellant  insists  that 
the  court  erred  In  refusing  a  new  trial  on 
the  ground  of  newly  discovered  evidence. 
This  motion  should  have  been  granted.  Dili- 
gence is  shovn,  and  tike  testimony  Is  ma- 
terial. 

Appellant  Indsts  that  the  local  t^tion  law 
is  not  in  operation  in  Bell  county,  for  the 
reason  that  the  «d»  for  the  election  was 
made  at  a  special  sessltm  of  the  commission- 
ers' comt,  whereas  the  order  recited  that  It 
was  at  a  regular  sessitm.  We  liave  repeat- 
edly held  tiiat  the  order  may  be  made  either 
at  a  regular  or  special  session  of  the  com- 
missioners' court  Loveless  v.  State  (Tex. 
Cr.  App.)  40  8.  W.  002;  Abbott  t.  State  (Tex. 


Cr.  App.)  07  8.  W.  97;  Hanna  v.  State  (de- 
cided at  the  present  term)  87  S.  W.  702. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 


LONO  V.  STATB. 

(Court  of  Criminal  Appeals  of  Texas.  Jone  21, 

1905.) 

CnnnnAi,  Law— New  TsiAiia— ABScnr  Wit- 
nesses. 

In  a  proMCution  for  brlngiDK  stolen  horses 
ioto  the  state,  the  prosecuting  wltneas  testified 
that  he  was  Joint  owner  of  the  property  with  his 
brother,  and  did  not  know  of  his  own  knowl- 
edge that  defendant  did  not  have  his  brother's 
consent  to  take  the  animals.  Defendant  had 
asked  for  and  b«n  refused  a  continuance  on 
the  grouBd  of  the  absence  of  prosecuting  wit- 
ness* brother,  who,  It  was  dauned,  would  tee- 
tify  to  owning  a  half  Interest  in  the  horsea, 
and  that  defendant  had  his  permission  to  use 
the  same  at  any  time  be  wished.  A  motion 
for  new  trial  was  made,  to  which  was  attached 
the  affidavit  of  the  absent  witness  deposing  to 
Bobatantially  the  same  facts  as  stated  in  the 
motion  for  continuance.  Heldy  that  a  new 
trial  should  have  been  granted. 

Appeal  from  District  Court  Ifontagne 
Conn^;  D.  B.  Barrett,  Judge. 

W.  H.  Long  was  convicted  of  bringing 
stolen  horses  into  the  state,  and  appeals. 
Reversed. 

Howard  Martin.  Asat  Atty.  Gen.,  for  the 
State. 

BBOOKS,  J.  Appellant  was  convicted  <rf 
bringing  two  stolm  horses  from  the  Chicka- 
saw Nation,  Ind.  T.,  Into  Montague  county, 
Tn.,  and  hta  ptmlshmmt  assessed  at  two 
years*  confinement  In  the  penitentiary*  The 
indictmfflit  alleges  the  property  to  be  that 
of  J.  W.  Wrid<m.  Prosecutor  testlfled  that 
he  (J.  W.  W^dott)  and  his  brother  James 
Weldon  owned  an  Iron-gray  three  year  old 
filly  and  a  brown  four  year  old  filly  Jolntiy; 
that  they  were  running  In  the  field  at  proee- 
cutor's  iriace,  in  the  Chickasaw  Natltm,  Ind. 
T.  Prosecutor  snbseqnentiy  tomid  them  at 
Bowie,  Montague  county.  The  proof  shows 
that  appellant  brought  the  horses  there,  and 
sold  them  to  Southard.  Appellant  made  a 
motim  for  continuance  for  vrant  <tf  the  tes- 
tlmimy  of  James  Weldon,  alleging  that  said 
Weldon  was  sick  and  unable  to 'attend  court, 
and  no  amount  of  diligence  eoold  have  se- 
cured his  attendance;  that  he  lived  over 
Bed  river,  a  short  distance  from  Montagne 
county;  that  appellant,  being  Ignorant  ot  the 
law,  did  not  make  an  ort  to  secure  the 
testimony  of  said  absent  witness  by  deposi- 
tion; that  appellant  expected  to  prove  by 
said  witness  that  the  animals  In  question,  al- 
leged to  have  belonged  to  J.  W.  Weldon,  did 
not  belong  to  him,  but  belonged  to  J.  H. 
Weldon  and  said  James  Weldon,  and  eadi 
of  tbem  owned  a  half  interest  In  said  horses, 
and  that  J.  W.  Weld<m  owned  no  interest  In 
said  h<w8es,  and  that  said  horses  were  in 
possession  of  J,  H.  and  Jamea  Weldon  Jotnt- 
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ly;  that  thej  were  the  owners  and  exercUed 
full  control  over  said  horses.  By  said  ab- 
sent witness  appellant  expected  to  prove 
further  that  he  often  used  said  horses  and 
other  stock  of  said  absent  witness,  even 
without  his  consent,  and  that  he  had  the  full 
consent  and  leave  from  James  Weldon  to  use 
said  borseg  wheneva  he  wished,  and  the  full 
permission  to  take  said  horses  Into  his  (de- 
fendant's) possession  at  any  time  he  wished. 
Attached  to  the  motion  for  new  trial  Is  the 
affidavit  of  James  Weldon,  in  which  he 
swears  that  he  and  Alvln  Clifton  Weldon 
are  the  absolute  and  exclusive  owners  of 
the  horses  in  question,  which  said  witness 
swears  be  understands  were  found  in  pos- 
session of  W.  H.  Long,  In  Bowie  county, 
on  Saturday.  January  21,  1905;  tbat  defend- 
ant had  been  about  witness  a  great  deal, 
assisting  him  In  handling  his  horses,  and, 
because  of  witness*  confidence  In  defendant's 
Judgment  of  horses.  In  talking  to  defendant 
witness  had  used  language  that  warranted 
defendant  In  understanding  that  he  would 
be  authorized  to  sell  or  trade  his  horses,  pro- 
vided he  accounted  to  witness  for  the  pro- 
ceeds arising  from  such  sale  or  exchange. 
Alvin  Clifton  Weldon's  affidavit  states  tbat 
one  of  the  animals  In  question  belonged  to 
him.  Where  the  affidavits  of  the  absent 
witnesses  are  attached  to  the  motion  for  new 
trial,  and  the  same  Is  material  testimony  to 
defendant  under  the  holding  in  Balnee  r. 
State,  61  8.  W.  119,  l  Tex.  Ct  Rep.  816,  the 
lower  court  should  grant  a  new  trial.  Fur- 
thermore, we  believe  the  testimony  is  ren- 
dered probably  true  by  the  facts  of  this  case, 
since  the  prosecuting  witness  himself  swears 
that  he  was  Joint  owner  of  the  property  with 
his  brother  James  Weldon,  and  that  be  did 
not  know  of  his  own  knowledge  tbat  appel- 
lant did  not  have  his  consent  to  take  the 
animals.  The  absent  witnesses  swear  cir- 
cumstantially that  appellant  did  have  his 
consent  to  take  the  animal.  This  being  the 
state  of  the  recOTd,  waiving  the  question  of 
diligence  in  procnring  the  testimony  of  the 
absent  witness,  we  think  the  court  should 
have  granted  a  new  trial. 

The  judgment  Is  accordingly  rerersed.  and 
the  cause  remanded. 


BUTHBBFORD  v.  STATU 

(Ooart  of  Grindnal  Appeals  of  TvnUL  June  21, 
190S.) 

1.  InroxiCATiNG  LiQuoB  —  Local  Omon— 
Illxoal  Sales— CHAUcm  <w  Dsurx  Bold 

— Instkcotiokb. 

In  a  prosecution  for  violating  the  local 
option  law  by  selling  "hop  ale,"  where  there 
was  evidence  that  hop  ale  was  a  nonintoxi- 
caut,  a  requested  instruction  that,  if  hop  ale 
was  a  nonintoxicant,  or  if  there  was  a  doubt 
of  its  being  an  intoxicant,  defendant  should  be 
acquitted,  should  have  been  given. 

2.  SahB— BttBDEIf  OF  PHOOr— InSTBUOTIONS. 

Id  a  prosecution  (or  violating  the  local  op- 
tion law  tne  burden  is  on  the  state  to  show  be- 


yond a  reasonable  doubt  that  the  Hqnor  sold 
was  intoxicating,  and  a  charge  tbat  If  the  jury 
believe  tbat  such  liquor  was  not  an  intoxicant 
they  should  acquit  defendant  Improperly  plaoeg 
the  burden  of  proof  upon  defendant. 

[Sid.  Note. — For  cases  in  point,  see  voL  29, 
Cent.  Dig.  Intoxicating  LIqn(»s,  H  2^  270.} 

8.  SAUB— IlVIDEKCB— PUOB  SALES— COHPXIC- 
ITT  OV  DBFENDAHT. 

In  a  prosecution  f^r  violating  the  local  op- 
tion law,  where  defendant  was  not  and  had 
not  been  connected  with  the  place  of  busines 
at  which  the  liquor  was  sold,  but  was  merely 
aasistine  the  proprietor  on  the  particular  day 
on  which  the  sale  was  made,  testimony  tbat  wit- 
ness had  drunk  liquor  at  the  place  of  business 
In  question  about  two  and  a  half  years  before 
the  data  of  tlie  sale  In  question  was  inadmis- 
Blble. 

4.  Sahb— IiraoxiCATino  Pbofxbtt  or  Liq- 

UOB— EVIDKNOE— PbIOB  SaLBS. 

In  a  prosecution  for  violating  the  local  op* 
tion  law  by  the  sale  of  "hop  ale,"  testimony  of  s 
prior  sale  of  "hop  al^"  or  of  any  other  liquid, 
IS  iDcompetent  to  prove  the  Intoxicating  pn^- 
erty  of  toe  liquor  sold  on  the  occasion  in  qnefi- 
tiou,  In  the  absence  of  proof  that  the  liquor 
sold  on  the  prior  occasion  waa  of  the  same  sort 
as  tbat  sold  on  the  occasion  in  question. 

Appeal  from  Boaqne  Ctonnty  Oonrt;  P.  8. 

Hale,  Judge. 

Jack  Rutherford  was  convicted  of  Tlolat- 
Ing  the  local  option  law,  and  appeals.  Re- 
versed. 

Dillard  &  Word  and  Q.  J.  GnrettMi,  tm 
appellant  Howard  Maitlii.  Asat  At^.  Gen., 

for  the  State. 

DAVIDSON,  P.  J.  Conviction  for  violating 
the  local  option  law.  There  was  testimony 
— perhaps  a  pr^nderance — Introduced  go- 
ing to  show  that  the  hop  ale  charged  to  have 
been  sold  was  a  nonintoxicant  Special  In- 
structions were  requested  to  the  effect  that 
If  the  hop  ale  was  a  nonintoxicant,  or  If  there 
was  a  doubt  of  It  being  an  intoxicant,  ^ 
pellant  should  be  acquitted.  The  court  ored 
In  not  so  Instructing  the  Jury.  Patrick  v. 
State,  7S  S.  W.  947;  Mayne  r.  State,  86  S. 
W.  329,  12  Tex.  Gt  Rep.  806;  Uloth  v.  State 
(decided  at  the  present  t»m)  87  S.  W.  822. 

The  question  of  good  faith  and  mistake 
was  also  an  issue  in  this  case  under  the  tee- 
timony.  The  court  erred  In  refusing  the 
charge  asked  by  appellant  covering  this 
phase  of  the  case.   See  the  same  autborlties. 

In  the  seventh  paragraph  of  the  charge 
the  court  thus  instructed  the  Jury:  "If  you 
believe  from  the  testimony  tbat  defendant 
sold  the  hop  ale  to  Jeff  Barnes,  as  testified 
by  said  witness  Barnes,  and  If  yon  further 
believe  from  the  testimony  that  said  hop 
ale,  if  any,  was  not  an  Intoxicant — ^tbat  Is^  if 
you  believe  it  was  not  of  sach  qoality  as  to 
produce  Intoxication  when  token  Into  the 
stomach  In  such  quantities  as  may  prac- 
tically be  drunk — then,  if  yon  so  beUere,  yon 
vrill  acquit  the  defendant"  Exception  was 
reserved  to  this  charge,  and  a  counter  charge 
asked.  The  objection  Is  tbat  It  shifts  the 
burden  of  proof,  and  required  the  jury  to 
believe  the  UqiUd  sold  was  not  a  nonintoxi- 
cant  In  ordw  to  acquit  wbwets  tbe  law  xc- 
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quires  that  the  Jury  must  beliere  tbe  liquid 
to  be  an  intoxicant  before  they  can  convict 
The  exertions  to  thla  charge  were  -well  tak- 
en, l^e  sale  of  an  Intozlcant  Is  a  prereqol- 
site  to  a  conTlctlon  under  a  charge  of  tIo- 
latlng  the  local  option  law.  Unlees  the  state 
can  show  this  beyond  a  reasixiable  doubt,  an 
acquittal  should  be  awarded.  The  Jury  are 
not  required  to  bellere  the  liquid  la  not  a 
nonlntozlcant;  nor  Is  It  upon  the  defendant 
to  show  that  It  Is  not  a  nonlntoxlcant.  The 
state  must  prove  beyond  a  rusonable  doubt 
that  It  la  an  Intcodcant,  and  the  Jurr  sboold 
be  so  instructed. 

Over  the  appellant's  objection,  Thompson 
was  permitted  to  testify  that  he  had  drunk 
hop  ale  at  Fred  Uloth's  place  of  business 
about  two  and  a  balf  years  before  this  sale 
is  alleged  to  have  occurred.  Appellant  was 
In  no  way  connected  with  Fred  Uloth's  busi- 
ness at  tbe  time  of  the  prior  sale,  and  was 
only  assisting  him  for  the  day  on  which  tbe 
sale  here  is  alleged  to  have  occurred;  and 
it  would  make  no  difference  as  to  what  was 
•old  by  Fred  Uloth  two  and  a  half  yean 
before  this  transaction,  so  far  as  the  defend- 
ant is  concerned.  Nor,  In  any  event,  would 
such  testimony  be  admissible.  The  transac- 
tion, occurring  two  and  a  balf  years  prior  to 
this  time,  would  not  be  introduceable  against 
appellant;  and,  besides,  before  the  sale  of 
bop  ale  or  any  other  liquid  could  be  used 
against  appellant  to  prove  the  intoxicating 
property  of  tbe  article  he  did  sell,  It  must 
be  shown  that  tbey  are  the  same  sort  of 
liquid. 

The  remaining  questions  were  dlflposed  of 
in  UloCh  T.  Btete  (decided  at  the  present 
term)  87  3.  W.  822,  and  It  Is  not  necessary 
to  enter  Into  a  discussion  of  them. 

The  Judgment  it  reversed,  and  the  cause 
remanded. 


BROWN  V.  STATU 

(Ooatt  of  CMminal  Appeals  of  Texas.  Jam  21, 

190S.) 

1.  Faux  Pumran  —  Fhaxtduuiit  Balis  — 

BVIDBROB. 

Where  an  indictment  alleged  that  defend- 
ant. In  oonjonction  with  another,  procnred  the 
■ale  to  prosecuting  witness  of  a  lot  which  de- 
fendant falsely  represented  to  be  owned  by  his 
acc<»nplice,  the  deed  from  the  accomplice  to  the 
prosecntlne  witness,  executed  after  the  payment 
of  moner  oj  the  latter,  was  admissible  in  svl- 
dianoe,  although  not  set  out  in  tbe  indictment 
3.  Bjja—EviDBHCE— Title  to  Pbopebtt. 

In  a  prosecution  for  swindling  by  means 
of  a  pretended  sale  of  property,  induced  by  false 
representations  as  to  ownership,  testimony  of 
prosecntlng  witness  that  a  certain  person  told 
him.  In  defendant's  absence,  that  wltoess  bad 
acquired  no  title  to  the  lot  by  his  deed,  was 
kearsay  and  Inadmissible. 

[Ed.  Note. — For  cases  In  point  ne  voL  14, 
Cent  Dig.  Criminal  Uw.  f  960.] 

8.  Said— iHBnuonoRB— Bhlianok  or  Rxp- 

BXaVNTATIONB. 

In  a  proeecQtion  for  swindling  by  means 
«f  a  pretended  sals  {tt  property,  induced  by 


fraudulent  representations  as  to  ownerstiip,  a 
charge  that  It  was  the  duty  of  prosecuting  wit* 
ness  to  ascertain  the  tmth  or  falsity  of  the 
statements,  if  he  had  the  means  at  hand  tor  bo 
doing,  and  he  could  not  rely  npon  tbe  state- 
ments and  claim  that  ha  was  defrauded,  was 
properly  refused. 

[Ed.  Not& — For  casss  In  point  see  voL  28, 
Cent  Dig.  False  Pretenses.  ||  14.  S7.} 

4.  Sauk  —  Disposssssioii  of  Psbsok  Di- 

nAUDID. 

In  order  to  eonstltnto  one  guilty  of 
swindling  by  means  of  a  pretended  sale  of 
property,  induced  by  false  representations  as 
to  ownership,  it  is  not  necessary  that  the  de- 
frauded purchaser  be  involuntarily  dispossess- 
ed of  the  property  sold  to  him. 

Appeal  from  Ataacosa  County  Conrt;  W. 
M.  Abernethy,  Judge. 
B.  Brown  vas  convicted  of  swindling,  and 

appeals.  Reveraed. 

J.  W.  Preston  and  N.  A.  Rector,  for  appel- 
lant Howard  Martin.  Asst  Atty.  Gen.,  for 

tbe  State. 

BROOKS,  J.  Appellant's  punishment  was 
fixed  at  a  fine  of  $100,  and  24  hoars  in  the 
county  Jail,  under  an  Indictment  charging 
swindling  of  property  under  the  value  of 
J50,  to  the  effect  that  appellant  falsely  r^ 
resented  that  one  J.  H.  Walker  owned  a  cer- 
tain lot  to  wit,  lot  No.  221,  located  in  the 
town  of  Pleasanton,  Atascosa  comity,  stete 
of  Texas,  and  had  a  right  to  dispose  of  the 
same,  and,  by  false  and  fraadulent  repre- 
sentations BO  made,  procured  from  one  Valen- 
te  Maurldo  the  sum  of  $20  in  money,  and  one 
certain  note,  alleged  to  be  of  the  value  of 
$20,  which  was  a  vendor's  Hen  upon  said  lot 

Bill  No.  1  complains  that  the  court  permit- 
ted the  stete,  over  the  objection  of  appellant, 
to  Introduce  in  evidence  the  deed  from  J.  H. 
Walker  and  wife  to  prosecuting  witness. 
The  objection  was  that  the  proof  showed 
that  the  money  and  note  were  delivered  to 
Valente  Maurlcio  before  said  deed  was  sign- 
ed, and  that  after  the  delivery  of  said  note 
and  money  by  said  Maurlcio  to  this  defend- 
ant in  Pleasanton,  this  defendant  went  to 
the  country,  to  the  resldmce  of  J.  H.  Walker, 
and  procured  said  deed;  said  deed  not  be- 
ing set  out  in  tbe  Indictment;  there  being 
no  express  allegation  of  a  sale  and  delivery 
of  said  lot  No.  221  to  Valente  Maurlcio.  The 
Indictment  does  allege  that  appellant  Brown, 
In  conjunction  with  J.  H.  Walker,  procured 
the  sale  of  said  lot  221  to  the  prosecuting  wit- 
ness. We  see  no  reason  for  holding  that 
tbe  deed  must  be  set  out  in  tbe  Indictment 

Bill  No.  2  complains  that  the  court  per- 
mitted Valente  Maurlcio  to  testify,  over  the 
objections  of  this  defendant  that  H.  G.  Mar- 
tin told  him  (Mauricio),  the  defendant  not 
being  present  that  be  (Maurlcio)  had  acquir- 
ed no  title  to  lot  221  by  bis  deed  from  J.  H. 
Walker.  This  testimony  was  clearly  hear- 
say, and  was  placing  the  opinion  of  the  wit- 
ness Martin  as  to  the  validly  of  the  title  In 
question  before  the  Jnry,  which  constitutes 
reversible  error.  As  to  who  had  title  to  the 
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property  wM  the  IsBoe  In  the  case.  'Bm 
court  committed  error  In  permitting  the  opin- 
ion of  the  vltneas  a»  to  its  validity  to  be  in- 
troduced; the  records  b^i^  the  heat  eri- 
dence  of  Wle,  outride  the  proof  of  h^Bhlp, 
whldi  must  necessarily  be  done  bj  oral  tes- 
timony. 

Appellant  reauested  tibe  following  spedal 
charge:  "You  are  charged  that  If  tefend- 
anta,  w  either  of  tibenit  made  any  false  state- 
ments to  Valente  Uanrldo,  as  alleged  In  tbe 
Indictment  hereof,  If  yon  find  that  they  w  ei- 
ther ol  them  made  snch  telse  statement, 
then.  If  yon  find  that  aald  Manrido  had  the 
means  at  hand  of  ascertaining  the  truth  or 
falsity  of  said  statement;  then  It  was  his 
duty  to  do  80,  and  he  could  not  rely  upon 
said  statement  and  claim  be  was  defraud- 
ed." Tbere  vas  no  error  In  refusing  to  give 
this  charge.  Nor  did  tbe  court  err  in  refus- 
ing the  charge  No.  6,  wherein  appellant  ask- 
ed the  court  to  cba^  tbe  jury  that  If  pros- 
ecuthig  witness  Toluntarlly  left  the  lot  with- 
out having  been  dlspossesBed  of  the  same,  de- 
fendant would  not  be  guilty.  This  is  not  the 
law. 

For  tbe  error  poioted  out,  tbe  Judgment  Is 
reversed  and  tbe  cause  remanded. 


COX  V,  STATE. 

(Court  of  Criminal  Appeals  of  Texas.  Jnne  21. 
1906.) 

1.  Anhuu  —  BssrBAiifT  —  Looax.  Option 
IClbctiohs. 

Acts  26tfa  Leg.  p.  220,  c  128,  I  S,  pre- 
BCribes  the  essentials  of  a  petition  for  a  stock 
law  election.  Section  4  provides  that  apon  the 
filing  of  Boch  petition  the  commissioners'  court 
"at  the  next  regular  term  thereof"  shall  pass 
an  order  for  an  election.  Held,  that  a  petition 
filed  during  a  regular  term  of  the  commission- 
ers'  court  cannot  be  acted  npon  by  the  court  at 
that  term. 

S.  Saus. 

Under  Acts  26th  Leg.  p.  220,  c  128,  {  S, 
requiring  the  petition  for  a  stocb  law  election 
in  a  subdivision  of  a  county  to  particularly  de- 
scribe such  subdivision  and  designate  the  bound- 
aries thereof,  a  petition  for  an  election  in  a 
given  precinct,  which  merely  designates  the  pre- 
cinct by  number,  and  falls  to  give  the  bounda- 
ries thereof.  Is  fatally  d^eetlvK 

Appeal  from  Collin  Ooonty  Court;  F.  B. 

WUcoi,  Judge. 

J.  W.  Ooi  was  convicted  of  unlawfully 
permitting  cattle  to  run  at  large,  and  ap- 
peals. Revereed. 

H.  L  Davis  and  Abemathy  ft  Mangnm, 
for  appellant  Howard  Martin,  Asst  Atty. 
Gen.,  tor  the  State. 

BROOKS,  J.  Appellant  was  Indicted  for 
unlawfully  permitting  12  bead  of  cattle  to 
run  at  large  In  Justice  Frednct  No.  4  of  Col- 


lin county.  In  Tlolatlim  of  tbe  stodc  law  Iben 
in  tonx,  and  xxpon  conviction  his  punishment 
WHS  fixed  at  a  fine  ot  |6.  TUs  election  was 
h^  undo:  chaptw  128,  Acts  28tb  Jjeg^  p. 
22a  Section  8  tbere<tf  provides:  **Su<Al  pe> 
tltlon  shall  set  fnib  clearly  tiw  class  ot 
classes  of  animals  enuniOTated  In  tiie  pre* 
ceding  article  which  tbe  petitioners  desire 
shall  run  at  large  in  rach  conntj  w  sob- 
di vision,  as  the  case  may  be,  and  If  the  peti- 
tion be  from  the  free-holdon  of  a  snbdlTUdoo 
of  any  county,  sncb  subdlvirifflk  shall  be  par- 
ticularly described,  and  tbe  boundaries  there- 
of designated."  Section  4  prorides:  "Upon 
tbe  filing  of  snch  petition  tbe  CMnmlsshmotaf 
court  at  the  next  regular  term  thereof  shall 
pass  an  order  directing  an  election  to  be 
held  throughout  the  county,  or  particular 
subdivision  thereof"  etc.  It  will  be  noted 
from  this  section  that  the  petition  must  be 
filed  prior  to  tbe  next  r^nlar  term  ot  tbt 
oommlBrioners*  court  A  similar  qaeBtiiHi  to 
the  one  now  under  consideration  was  passed 
upon  by  us  in  a  bog  law  case.  Bobenoa  v. 
State,  70  8.  W.  B42,  6  Tex.  Ot  "Bep,  20.  Ve 
there  held  tbat  the  petition  for  tbe  ^ecO/m 
to  prohibit  tbe  running  at  large  of  bogs^  filed 
during  tbe  term  of  the  county  cranmisskw- 
era'  court,  cannot  be  acted  upon  end  election 
ordered  until  tiie  n^  regular  term.  It  wUl 
be  noted  in  tbat  decision  tbat  tbe  atetnte 
governing  bog  law  electioni^  so  tar  am  tbe 
petition  is  concerned.  Is  tbe  same  as  tbat  re- 
quired in  stock  Sections.  Each  of  tbem  pr»- 
vides  that  the  petition  must  be  filed  prior  to 
the  n«ct  regular  term  of  the  oommlssionHS* 
court  Tbe  evldrace  shows  quite  conduilvfr* 
ly,  we  take  It,  tt»t  the  petition  was  filed  du^ 
Ing  the  regular  tenn  of  the  court  At  any 
rate,  this  is  a  Jurisdictional  fact  tbat  tbe 
state  has  not  affirmatlTely  establUhed  to  the 
contrary.  The  evldoace  In  tbe  record  <dearly 
shorn  that  It  was  filed  at  the  regular  teruL. 
Furthermore,  we  note  tbat  tbe  petition  m«e- 
ly  gives  tbe  number  of  the  justice  precinct 
in  which  the  stock  law  election  la  to  be  held. 
The  statute  says  It  must  give  tbe  bounda- 
ries. We  are  not  at  liberty  to  dlsregsid 
tbe  plain  provision  of  the  statute,  yet  we 
see  no  reason  for  giving  tbe  boundaries  of  a 
precinct  when  the  number  is  given;  but  the 
statute  says  it  Is  necessary.  This  being 
true,  the  petition  Is  defective  In  both  pa^ 
tlculara;  that  la,  the  petition  falls  to  tfve 
tbe  boundaries  of  the  prednct  and  the  evi- 
dence shows  that  It  was  filed  at  the  legnlar 
term  of  the  commissioners*  court  tbat  ordered 
tiie  election  Instead  of  being  filed  prior  tbere- 
to.  This  being  troe,  it  Titlates  tbe  entire 
election.  We  do  not  deem  It  necessary  to 
discuss  the  various  other  qoestlMis  raised  by 
appellant 

Tbe  Judgment  Is  accordingly  revetaed,  and 
the  prosecution  wdered  ffismhnsd.- 
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JOHNSON  r.  STATE. 

<Coart  of  Criminal  Appeal*  of  Tftzu.   M*7  81, 

190&) 

1.  BUBOUBT  —  BVIDENCB  —  iDBimfTOATIOll 
or  DeRNDAHT— BUBQLABIOUB  InTBHT. 

In  a  prosecation  for  barglarr,  when  it  aiH 
peared  tut  the  only  proper^  taken  waa  a 
watcb.  of  which  defendant  waa  found  In  potaea- 

■slon,  and  which  he  sold  early  in  the  morning 
after  the  bnrgiary,  and  there  waa  evidence  tliat 
the  bni^r  took  the  watch  from  a  certain 
room  wule  in  the  boose,  and  was  suliBeqaeDtly 
seen  in  the  room  of  another,  who  was  unable 
to  positively  Identify  him,  testimony  that  the 
watoi  belonged  to  the  occapant  of  the  room 
from  which  it  was  taken,  and  waa  afterward* 
identified  by  him  at  a  pawnabop  as  the  watcli 
taken  from  his  room  on  the  night  in  question, 
waa  admissible  to  identify  defendant  and  con- 
nect him  with  the  burglary,  and  to  show  that 
the  bnrglary  was  committed,  as  alleged*  for  the 
purpoae  of  eonunittinf  theft 

2.  SAU— InDIOIHBHT— VABUHCI. 

In  a  prosecution  for  burglary,  where  It 
appeared  that  the  barglar  entered  the  owner's 
room  for  the  purpose  of  committing  tbeft,  evi- 
dence of  the  taking  of  a  lodger*!  vatch  from 
the  room  of  tlie  latter  waa  not  a  variance  from 
an  indictment  alleging  that  the  house  was  in 
the  possession  of  and  nnder  the  control  of  the 
owner,  and  that  the  bnrglar  entered  tbo  Bama 
with  the  bitent  to  steal  peiwmal  property  be- 
longing to  the  owner. 

3.  Samm. 

In  a  prosecution  for  burglarv,  evidence  that 
the  proprietor  of  the  honse  burglarized  was  not 
the  owner  thereof,  but  was  merely  a  tenant, 
shows  the  proprietor  to  have  been  a  special 
owner,  within  the  meaning  of  the  statute,  and 
is  not  a  variance  from  an  indictmeot  alleging 
ownership  In  and  occupancy  of  the  house  by  the 
im^irietor. 

Appeal  from  District  Court,  JefFerson 
Oomity;  L.  B.  Hlghtower,  Judge. 

Dick  Johnson  was  conTlcted  of  bnrglarj, 
and  appeals.  Afflrmed. 

Matt  Cramer,  for  appellant  Howard  Ma]^ 
tin,  Asst  Atty.  Gen.,  for  the  State. 


DAVIDSON,  P.  J.  This  Is  a  biirKlar7  con- 
viction. Tbe  state  Introduced  tiie  Allowing 
testimcHiy:  Martin  Sweeney  occupied  and 
controlled  a  certain  room  in  the  dwelling 
house  of  Charley  Biyant;  the  honse  alleged 
to  bare  been  burglarized  by  defendant  on 
tbe  night  of  September  28, 1001.  That  a  cer^ 
tain  watch,  tbe  only  property  missed  or  tak- 
en from  said  dwelling  bouse,  was  the  prop- 
erty of  Martin  Sweeney,  and  was  taken  from 
bis  room,  which  was  a  room  In  said  bouse. 
That  said  watch  was  afterwards  Identified 
by  said  Sweeney  at  a  pawnshop  as  being  the 
same  watch  taken  from  bis  room  on  said 
nlgbt  Bxc^tian  was  reserved  onttaegromid 
that  this  testimony  was  Irrelevant  Incompe- 
tent, Immaterial,  and  fatally  variant  from 
tbe  allegations  In  the  Indictment  as  to  own- 
ership, and  it  did  not  prove  any  Issue  or 
throw  any  ll^t  upon  any  Issue  In  tbe  case, 
and  was  prejudicial.  This  bill  was  approved 
with  ttie  following  qnallflcatlon:  ^rThe  tes- 
timony also  showed  that  tbe  room  Sweeney 


oeciqded  was  one  of  tbe  rooms  In  Ohaiiey 
Bryant's  private  residence,  which  said  resi- 
dence was  rented  and  controlled  1^  Bryant 
and  Sweeney  waa  a  roomer  In  said  residence, 
renting  from  Bryant"  This  testimony  was 
admissible.  The  facts  disclose  that  Sweeney 
occupied  an  adjoining  room  to  that  of  tbe 
alleged  owner,  Bryant;  tbat  the  bnr^ar  took 
Sweeney's  watcb  from  his  room  while  in 
said  house,  and  was  subsequently  seen  in 
Bryant*  s  room,  at  "Qie  dresser,  handling  a 
watch  or  Jewelry  of  some  kind.  Bryant  was 
unable  to  positively  Identify  appellant  or 
with  any  ^degree  of  certainty  say  that  he 
was  tbe  man  who  entered  his  room.  Appel- 
lant was  found  In  possession  iMC  the  watch 
and  disposed  of  it  about  2  o'clock  at  nlgbt 
The  burglary  occurred  on  the  night  of  tiio 
28th,  and  appellant  sold  tills  watoh  on  that 
nli^t  about  2  O'clock  In  tbe  morning.  ThU 
evldmce  was  Introduceable  for  two  porpraes. 
nnder  this  record:  First  as  a  means  of  Iden- 
tifying appellant  aitd  connecting  him  with 
tbe  burghtry;  and,  second,  to  ^w  tbe  in- 
tent with  which  that  bu^lary  was  commit- 
ted, as  the  indictment  charges  the  burglari- 
ous entry  for  the  purpose  of  committing 
theft  and  the  burglar  did  not  succeed  In 
securing  any  property  hi  Bryant* s  mom.  It 
Is  true,  tbe  evidence  was  sufl^ent  inde- 
pendent ot  tbe  watcb,  to  show  the  purpose 
with  whlcb  the  burglar  entered  Bryantfs 
room;  but  the  £act  that  the  buiylar  took 
Sweeney's  watoh  from  bis  nom  cogentily 
Illustrated  the  purpose  for  whlcb  he  en- 
toed  the'  bouse,  and  It  was  a  potent  fact 
In  Identifying  appellant  as  the  burglar. 

Nor  Is  thore  any  merit  in  the  contention  that 
the  introduction  of  tbe  evidaice  In  regard  to 
this  watch  taken  from  Sween^s  room  was 
variant  from  the  allegation  In  the  indictment 
that  the  house  was  under  the  control  of  Bry- 
ant Hie  fact  that  Sweeney  bad  rented  and 
slept  In  one  of  tbe  rooms  In  the  bouse,  and 
it  was  entered,  and  his  watch  taken,  would 
not  be  a  variance,  under  tbe  allegations  that 
tbe  house  was  in  possession  of  Bryants  -whea 
the  facte,  as  in  this  case^  also  show  that  the 
burglar  entered  Bryanfs  room  for  tbe  pm> 
pose  of  committing  theft  Tbe  indictment; 
did  not  chai^  the  ownership  of  tbe  watoh 
In  Bryant,  nor  did  it  all^  that  any  of  Bry- 
ant's property  was  tekm.  The  allegation 
was  that  he  entered  Bryant's  house  with  the 
intent  to  fraudulently  teke,  steal,  and  carry 
away  the  p»«onal  propwty  beltuging  to  Bry- 
ant, ete. 

It  is  contended  that  because  Bryant  ^d 
not  own  tbe  house,  but  was  only  a  tenant 
(that  is,  controlled  it  as  renter),  the  evidence 
was  variant  fkom  tbe  indictment,  which  al- 
leged ownersh^)  In  and  occupancy  of  tbe 
house  by  Bryant  Tbwe  te  no  merit  in  tbis 
propoEdtlon.  He  was  in  control  of  the  bouse 
as  such  renter,  and  was  vpedal  own«'.  with- 
in tbe  contemplation  of  the  stetnte.  Lii^rt 
V.  Stete,  8S  Tel.  Or.  E.  604^  27  S.  W.  260; 
Beed  t.  Bteto,  84  Tex.  Or.  B.  697,  81  S.  W. 
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4fA;  Willis  Y.  State,  S3  Tat  Or.  H.  168,  25 
S.  W.  1119. 

Tbe  evidence  amply  aastalns  this  convlc- 
tion,  and  the  Judgment  18  affirmed. 

BBOOEB,  J.,  abient 


OBOW  T.  STAm 
(Oonrt  of  GiimiDal  Appeals  of  Tezafl.   Jmie  21. 
1905.) 

1.  MtntDER— Btidenck  —  Danqkbottb  Dibpo- 
STTion  OF  Deoeasbd. 

In  a  prosecution  for  murder,  ei^idence  that 
a  abort  time  before  the  difficulty  In  which  de- 
ceased was  Itilled  he  was  under  the  inflaence  of 
llQuor,  qaarrelaome,  and  had  to  be  bdd  In  or^ 
der  to  prevent  him  from  killing  hia  brother, 
was  admissible  If  defendant  had  knowledge  of 
these  facts. 

2.  Sahd— PaovoKina  DifrtonxTT— Evidence. 

In  a  prosecution  for  murder,  evidence  that 
defendant,  after  having  a  difficulty  with  deceas- 
ed, went  for  his  pistol,  and  returned  for  tbe  pur- 
pose of  renewing  the  difficulty  or  killing  deceas- 
ed, bnt  said  nottiiiw  and  did  nothing  to  deceas- 
ed, when  he  reached  him,  to  provoke  a  difficulty, 
was  not  sufficient  to  justify  a  charge  on 
voking  die  difficulty. 

8.  Saui  —  SsLF-DKraNBE  —  LnoTATiON  or 

BlOHT. 

Where.  In  a  Drosecntlon  for  murder,  the 
evidence  showed  that  deceased  started  toward 
defendant  with  a  knife,  and  continued  to  ap- 
proach after  having  been  warned  to  atop. 
wba«npon  defendant  fired,  and  deceased  fen, 
immediately  arose,  and  was  shot  again.  It  was 
error  to  cnane  uiat,  if  the  jury  should  find 
that  after  defendant  shot  deceased,  rendering 
him  Incapable  of  inflicting  any  Injary,  and  aft* 
erward.  when  all  real  and  apparent  danger  bad 
passed,  shot  deceased  again,  he  would  be  guilty 
of  murder  In  the  first  or  second  degree  or  man- 
slaughter. 

Appeal  from  District  Gour^  Bllit  Ckmntr; 
J.  a  DUlard.  Judge. 

J.  W.  Crow  was  omTlcted  of  mnzder,  and 
appeals.  Beversed. 

Howard  Martin,  Asst  Atty.  Gen.,  fbr  the 

State. 

DAVIDSON,  P.  J.  Appellant  waa  convict- 
ed of  murder  In  the  second  degree,  and  his 
panishment  fixed  at  16  years'  conflnement  In 
the  penitentiary. 

While  McAllster  was  testifying,  appellant 
proposed  to  prove  by  him  that  he  saw  de- 
ceased. Sam  Brown,  not  a  great  while  before 
the  homicide,  In  the  town  of  Bed  Oak.  dmnk, 
or  under  the  Influence  of  whisky,  and  while 
in  this  condition  undertook  to  kill  his  broth- 
er. Gas  Brown,  with  a  meat  ax;  and,  fni^ 
ther,  ttiat  witness  and  others  bad  to  bold  de- 
ceased in  order  to  prevent  blm  from  killing 
bis  brother  with  the  meat  ax;  and,*  further, 
that  said  passion  or  anger  on  tbe  part  of 
deceased  was  not  caused  by  any  act  or  con- 
duct on  the  part  of  Gus  Brovra.  Tbe  court 
sustained  the  state's  objection,  because  be 
did  not  believe  the  particular  character  of 
testimony  was  Introduceable  to  show  tbe  rep- 
utation of  the  deceased.  The  trial  court  may 
baw  been  correct  in  holding  that  the  par^ 


tlcular  act  would  not  prove  general  lepnta- 
tlon.  We  understand  this  testimony  was  not 
offered  for  the  purpose  of  proving  repntatloo 
of  deceased,  but  for  the  purpose  of  showing 
that  he  was  a  dangerous  man  while  Intoxi- 
cated or  under  the  Influence  of  whisky.  It 
was  abundantly  shown  by  wltneBses  for  the 
defense  that  deceased  was  a  dangerous  and 
violent  man  when  intoxicated  or  under  the 
Influence  of  Intoxicants.  However,  this  was 
contradicted  by  evidence  for  the  state.  If 
appellant  knew  as  a  fact,  or  It  was  brought 
home  to  his  attention,  that  deceased  was  a 
dangerous  man,  and  liable  to  execute  threats 
when  under  tbe  influence  of  IntoxicantB,  It 
was  the  subject  of  legitimate  Inquiry  or  proof 
before  the  Jury.  This,  we  understand,  bat 
been  the  rule  In  Texas  since  Childress*  Case. 
Beputatlon  of  a  certain  character  Is  Intro- 
duceable under  the  idea  that,  this  repntatlon 
being  general,  everybody  would  be  cognisant 
of  that  fact.  Its  office  is  simply  to  bring  no- 
tice to  the  party  who  seeks  to  take  advan- 
tage of  that  reputation,  and  from  which  tbe 
presumption  arises  that  he  was  cognizant  of 
such  r^utatlon.  A  party  can  as  well  take 
advantage  of  tbe  knowledge  of  this  charac- 
teristic of  the  deceased  where  it  is  brought 
to  bis  actual  attention  or  knowledge  as  if  he 
knew  it  from  general  repotatlon.  If  appel- 
lant knew  of  the  particular  instance  sought 
to  be  proved  by  the  witness,  he  was  entitled 
to  show  it  Whatever  enters  into  the  defend- 
ant's mind,  and  prompts  bis  action,  la  the 
subject  of  legitimate  Inquiry.  Where  the 
violent  or  dangerous  reputatlm  of  deceased 
Is  at  Issue,  it  Is  proper  to  prove  the  acts  of 
the  deceased  showing  the  dangerona  charac- 
ter, if  knowledge  of  this  characteristic  is 
brought  home  to  the  accused.  Tbe  effect 
upon  the  mind  would  be  practically  the  same 
whether  tbe  information  was  from  geatenl 
reputation  or  from  knowle^e  of  the  facts 
themselves. 

The  law  of  self-defense  is  bnrdened  with  a 
charge  on  provoking  the  difficulty.  The  evir 
dence  does  not  suggest  the  issue  of  provoking 
the  difflculty.  Somewhere  from  16  to  30  min- 
utes before  the  tragedy  there  had  been  trou- 
ble between  appellant  and  deceased.  They 
bad  been  to  the  little  village  of  Bed  Oak.  De 
ceased  was  drinking  to  a  considerable  extent 
if  not  drunk.  Betumlng  from  Bed  Oak,  they 
stopped  at  the  residence  of  Mrs.  Cavltt 
where  appellant  obtained  his  clothing  that 
had  been  washed,  and  placed  It  in  the  wag- 
on. Deceased  took  tbe  clothes,  tore  open  the 
bundle,  and  scattered  them  about  on  the 
muddy  ground.  Appellant  expostulated  with 
him.  This  brought  on  a  fight  between  them, 
deceased  being  the  aggressor.  In  which  be 
nsed  a  knife.  They  were  separated  by  Parts. 
Appellant  left;  went  to  Cherry's,  where  be 
resided;  was  gone  16  to  20  minutes,  and  re- 
turned. As  he  came  out  of  the  field,  a  short 
distance  from  the  wagon,  deceased  alighted 
from  tbe  wagon,  and  went  towards  him. 
and,  aroint  says,  with  his  drawn  knUa^ 
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He  urged  deceased  not  to  come  upon  Mm, 
and  flred  one  shot  to  frighten.  Deceased 
continued  to  approach,  and  appellant  con- 
ttnoed  to  warn  him  not  to  come,  and,  flnally, 
-when  he  got  wtthln  a  few  feet,  flred  the  sec- 
ond shot.  Thla  rather  stunned  deceased,  but 
he  straightened  up,  and,  some  of  the  witness- 
es say,  "got, hold  of  or  clinched  defendant" 
Appellant  pushed  blm  back  and  flred  the 
third  shot  The  testimony  at  this  point  va- 
ries somewhat  as  to  the  Immediate  acta  of 
the  parties.  But  this  Is  a  sufBclent  state- 
ment to  Illustrate  the  immediate  envlron- 
menta  of  tiie  difficulty.  One  or  two  wit- 
nesses testified  that  while  appellant  was 
coming  back  from  his  residence  he  was  heard 
to  use  the  expression  in  a  loud  tone  of  voice, 
"God  dog  my  rowdy  soul,  I  am  coming."  At 
this  time  be  was  some  distance  away  from 
the  scene  of  the  tragedy.  Those  who  were 
nearest  did  not  hear  appellant  use  any  ex- 
pression, but  beard  the  noise,  or  loud  taUcing, 
down  at  the  wagon,  where  deceased  was,  or 
1q  that  direction.  As  we  understand  this 
record,  the  only  evidence  indicating  any  act 
or  word  on  the  part  of  appellant  tending  to 
bring  on  a  difficulty  was  the  expression  above 
used.  This  was  not  heard  by  deceased  or 
those  parties  working  in  the  cotton  field  who 
were  much  nearer  appellant  than  deceased. 
We  do  not  believe  this  evidence  suggested 
the  theory  of  provoking  the  difficulty.  If 
appellant,  after  the  first  difficulty  with  de- 
ceased, went  off,  got  his  pistol,  and  returned 
for  the  purpose  of  renewing  the  difficulty  or 
killing  deceased  on  account  of  the  previous 
trouble,  and  said  nothing  and  did  nothing  to 
deceased,  when  he  reached  him,  to  provoke 
a  difficulty,  that  issne  would  not  be  in  the 
case.  The  testimony  shows  that  after  he 
reached  the  scene  of  the  difficulty  he  asked 
deceased  and  urged  him  not  to  come  upon 
him  with  tbe  knife;  that  he  did  not  want  to 
kUl  or  hurt  blm,  and  wanted  no  trouble  with 
him.  We  think  there  was  error  on  the  part 
of  the  court  In  cbarglxig  thla  theory  of  tbe 
law. 

The  court  further  charged  the  Jury  curtail- 
ing the  right  of  self-defense  to  the  effect 
that,  when  the  right  of  s^-defense  ceases, 
then  the  right  of  appellant  to  shoot  also  ceas- 
es. This  Is  a  correct  proposition  of  law,  If 
the  charge  had  stopped  at  this  point.  But 
It  went  farther,  and  Instructed  the  Jur7  that 
if  they  should  find,  after  defendant  shot  de- 
ceased, thereby  rendering  liim  Incapat^  of 
infiicting  any  injury  upon  his  person,  and 
they  should  furthw  And  tliat  defendant  knew 
of  this  disabled  condition  of  his  adversary, 
and  that  all  real  and  apparent  danger  to  his 
life  had  passed,  be  then  shot  deceased  In  the 
head,  causing  death,  he  would  be  guilty  of 
murder  In  the  first  or  second  degree  or  man- 
Blaughter,  as  the  facts  might  show  the  grade 
of  offense  to  be,  the  penalty  therefor  to  be 
determined  by  the  Jury  under  the  evidence 
before  them  uaAer  tbe  principal  charge  of 
the  court  In  rdation  to  murder  In  the  first 


d^ree,  murder  In  the  second  degree,  and 
manslaughter.  This  charge  with  reference 
to  the  grades  of  homicide,  and  the  applica- 
tion of  this  principle,  seems  to  be  very  much 
confused.  Exception  was  reserved  to  this 
charge,  and,  as  the  charge  is  given,  we  be- 
lieve the  exceptions  are  well  taken.  It  is  a 
correct  proposition  to  assert  under  the  law 
of  self-defense,  where  danger  to  life  or  seri- 
ous intent  to  injure  has  passed,  the  right  of 
self-defense  ceases.  But  if  the  right  of  self- 
defense  is  once  operative,  it  continues  until 
all  danger  to  life  or  the  infliction  of  serious 
bodily  Injury  has  passed.  In  a  difficulty 
wbwe  one  of  the  parties  Is  killed,  covering  a 
space  of  a  very  few  seconds,  It  is  a  very  dif- 
flcult  proposition  for  the  court  to  charge  cur- 
tailing the  right  of  self-defense.  Under  the 
strongest  evidence  for  the  state,  and  as 
strongly  stated  as  the  prosecution  could  de- 
mand, the  whole  difficulty  occurred  covering 
a  space  of  a  very  few  feet  and  in  a  short 
time.  The  events  crowded  themselves  to- 
gether suddenly,  and  very  hurriedly.  Under 
the  state's  theory  appellant  fired  three  shots. 
Tbe  first  evidently  missed;  the  second  struck 
the  body  of  deceased,  and  he  fell;  and  In  the 
act  of  getting  up  the  third  shot  was  fired  in- 
to tbe  head  of  deceased.  We  do  not  under- 
stand bow,  if  tbe  right  of  self-defense  exist- 
ed by  reason  of  the  fact  that  deceased  was 
approaching  appellant  with  a  drawn  knife, 
and  was  shot  down,  and  in  getting  up  was 
flred  upon  by  appellant  and  killed,  tbe  facts 
could  have  raised  mtirdw  in  the  first  or  sec- 
ond degree.  It  would  be  a  rapid  transition 
of  the  mind  to  so  place  It  in  a  cool  reflective 
condition  as  to  bring  it  within  murder  in  the 
first  degree  under  such  circumstances,  or 
even  to  suggest  murder  upon  implied  malice. 
Under  no  possible  condition  of  facts  or  state 
of  mind  does  It  occur  to  us  that  a  man's 
mind  could  be  sufficiently  cool  and  calm  un- 
der that  condition  of  facts  to  pass  It  sud- 
denly to  such  a  condition  as  to  show  express 
or  implied  malice.  We  are  only  discussing 
now  the  theory  given  In  this  charge;  that  Is, 
passing  from  a  case  of  self-defense  to  mur- 
der in  tbe  first  or  second  degree  under  the 
condition  of  things  existing  at  the  time. 
This  charge  should  not  have  been  given. 

For  the  errors  indicated,  the  Judgment  U 
reversed,  and  the  cause  remanded. 


TEXAS  ft  N.  O.  B.  00.  BUGKER. 
(Ooort  at  Civil  Appeals  of  Tezaa  Maidi  81, 

1905.) 

1.  Oouns— JuxxBDSonoH  —  Amount  ih  Oor- 

TBOVBBST. 

In  a  suit  by  a  carrier  to  enforce  the  lien 
given  by  Rev.  St.  1895.  arts.  82T,  828,  S30, 
which  authorize  tbe  sale  to  pay  freight  charges 
of  live  stock  remaining  anclalmed  for  48  hoars 
after  its  arrival  at  destination,  the  value  of  the 
live  stock  upon  whidi  the  lien  is  asserted,  and 
not  the  amount  of  the  freight  charges,  deter- 
mines the  jarlsdictlon  of  tbe  trial  court 

[Bd.  Note.— For  eases  in  pdnt,  aee  voL  18, 
Cent  Dig.  Courts  I  416J 
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Id  a  suit  by  a  carrier  to  recover  freiefat 
charges,  where  the  petition  also  seeks  to  recov- 
er the  possession  of  the  property  <or  the  trana- 
portation  of  which  the  cliarges  are  due,  and 
which  was  wrongfully  taken  from  it,  the  value 
of  the  property  to  which  the  right  of  posseasion 
is  asaerte^  and  not  the  amount  of  the  freight 
charges,  determioles  the  jurisdictloa  of  the 
trial  court. 

[Ed.  Note.— For  cases  in  point,  aee  voL  13, 
Cent.  Dig.  Courts,  I  415.J 

Appeal  from  Llbwty  County  Court;  M.  D. 
Raybnm,  Jodge. 

Action  by  the  Texas  ft  New  Orleans  Rail- 
road Company  against  C  T.  Rncker.  From 
a  judgment  of  dismissal,  plalntifC  appeals. 
Reversed. 

See  87  8.  W.  81& 

Baker,  Botts,  Parker  ft  Garwood  and  Stev- 
ois  ft  Pickett,  for  appellant.  Marshall  ft 
Dabner,  f<»-  appelleft. 

PLBA8AMTS.  J.  Appellant  brought  this 
salt  In  Hie  county  court  of  Liberty  comity  to 
recover  the  sum  of  y65.S0  allied  to  be  due  as 
freigbt  charges  for  the  transportation  over 
Its  railway  of  18  head  of  steers  belonging  to 
api>ellee>  and  to  foreclose  a  carrier's  lien  on 
said  steers  for  the  amoont  of  the  freight 
charges.  Appellee  demurred  to  the  petition 
on  the  ground  that  It  shows  upon  its  face 
that  the  lien  sought  to  be  enforced  was  only 
a  common-law  carrier's  lien,  and  therefore 
the  amount  of  the  debt  claimed,  and  not  the 
Talne  of  the  property  upon  which  the  lien 
was  asserted,  was  the  amount  In  controversy, 
and,  this  amount  being  less  than  $200,  the 
court  was  without  Jurisdiction  to  try  the 
case.  The  court  sustained  the  demurrer  and 
dismissed  the  suit;  hence  this  appeal.  The 
affidavit  for  sequestration  filed  with  the  orig- 
inal petition  alleges  the  value  of  the  steers 
to  be  $900. 

It  is  a  well-settled  general  mle  of  decision 
In  ttils  state  that  In  a  suit  to  enforce  a  lien 
uptm  personal  property  the  value  of  the  prop- 
er^ upon  which  the  lien  Is  asserted,  and  not 
the  amount  of  the  debt  claimed,  determines 
the  Jurisdiction  of  the  court  Marshall  v. 
Taylor,  7  Tex.  235 ;  Smith  v.  Giles,  65  Tex. 
341 ;  Cotulla  v.  Goggan,  77  Tex.  32,  13  S.  W. 
742 ;  Real  Estate  Ca  v.  Bahn,  87  Tex.  683, 
29  S.  W.  646,  30  S.  W.  430:  Lane  t.  Howard, 
22  Tex.  7. 

Appellee's  contention  Is  thus  stated  In  his 
first  counter  proposition  to  appellant's  as- 
slgnments  of  error:  "The  court  did  not  err 
in  sustaining  defendant's  exceptions  to  the  ju- 
risdiction of  the  county  court,  because  plain- 
■tiff  having  sued  for  $55.00  end  to  foreclose 
an  alleged  lien,  to  wit,  &  carrier's  common- 
law  lien,  which  arises  by  implication  of  law, 
on  certain  cattle  allseed  to  be  of  the  value  of 
$900,  the  amount  or  matter  In  controversy 
that  governed  the  Jurisdiction  was  $55.50, 
and  not  the  value  of  the  property  which  It  is 
sought  to  cbai^  with  the  payment  of  the 
$55.5a   It  is  only  In  cases  of  contract  liens 


that  tihe  value  of  the  t^op^ty  may  be  looked 
to  to  determine  the  Jurisdiction  of  the  court, 
and  the  case  at  bar  la  not  one  on  a  contract 

ilea" 

The  case  of  Lawson  v.  Lynch,  9  Tex.  Civ. 
App.  682,  29  S.  W.  1128,  is  cited  In  support  of 
this  contention.  In  that  case  the  plaintiff 
asserted  a  landlord's  lien  upon  the  crop  of  his 
tenant  The  suit  was  brought  in  the  Justice 
court,  the  amount  of  the  indebtedness  claim- 
ed being  leas  than  $200.  A  distress  warrant 
was  sued  out  and  levied  upon  com  and  cot- 
ton the  value  of  which  exceeded  $200.  In 
discussing  the  question  of  whether  the  de- 
fendant's plea  to  the  Jurisdiction  should  have 
been  sustained,  Justice  Williams,  speaking 
for  this  court,  refers  to  the  cases  above  cited, 
and  distinguishes  them  from  the  case  under 
consideration.  While  the  opinion  does  state 
that  the  rule  that  the  value  of  the  property 
upon  which  the  Hen  is  claimed  determines 
the  Jurisdiction  of  the  court  had  only  been 
applied  in  cases  In  which  the  11^  asserted 
was  created  by  contract  or  act  of  the  parties 
the  decision  of  the  case  is  not  based  upon 
that  ground,  but  upon  the  provisions  of  the 
statute  directing  the  manner  of  the  enforce- 
ment of  the  landlord's  lien.  The  following 
quotation  from  the  opinion  shows  Diran  what 
ground  the  decision  was  based :  "In  each  of 
the  cases  mentioned  the  Hen  was  created  by 
contract  or  act  of  the  parties  upon  specific 
chattels.  The  lien  of  the  landlord  Is  by  law 
given  generally  upon  the  crops  of  the  tenant 
and  upon  property  furnished  him  by  the 
landlord,  but  Is  a  charge  upon  no  more  of 
such  property  than  ts  necessary  to  pay  the 
debt  The  distress  warrant  Issues  to  seize 
the  property  of  the  defendant  or  so  much 
thereof  as  will  satisfy  the  demand.'  If  the 
case  is  within  the  Jurisdiction  of  the  Justice 
of  the  peace,  the  sherUt  Is  to  be  directed  tn 
return  the  writ  to  that  court ;  otherwise  it  l3 
to  be  returned  to  the  court  having  Jurisdic- 
tion of  the  amount  In  controvert.  Rev.  St. 
1895,  art  8246  [3118].  Here  the  amount  in 
controversy  necessarily  means  the  d^t  sued 
for,  because  the  Justice  of  the  peace  issuing 
the  writ  could  only  be  governed  by  the 
amount  sued  for  in  giving  the  pnpa  direc- 
tions as  to  its  return,  as  he  oonM  not  deta<- 
mine  In  advance  the  value  of  the  prc^>«tr 
which  would  be  levied  ou.  The  plaintiff  In 
suing  out  the  wilt  Is  not  required  to  state  the 
value  of  the  property  subject  to  the  Ilea  So 
that  while  the  landlord  may  charge  any  and 
all  of  the  crops  of  tlie  tenant  with  bis  lien, 
the  Judgment  In  his  favor  can  reach  and  ap- 
propriate to  Its  payment  only  so  much  as  is 
necessary  to  satisfy  the  debt  sued  for  and 
found  to  be  due,  and  can  therefore  <mly  affect 
the  property  to  that  extent  If  the  court  has 
Jurisdiction  to  adjudge  the  debt;  It  can  see  to 
its  satisfaction  out  of  the  crops  as  well  as  it 
can  provide  tor  the  enforcement  of  its  judg- 
ments by  attachment  or  execution.  If  juris- 
diction  exists  over  the  cause  of  action  assert- 
ed. It  cannot  be  defeated  by  the  aoddaot  that 
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tbe  iheriff,  after  the  initltutiwi  of  the  suit, 
levies  upoD  property  of  greater  valoe  than 

We  think  It  clear  that  tbls  caae  does  not 
■U8t^  appellee's  contention  that  the  rule 
above  mentioned  only  applies  when  the  Uen 
le  created  1^  contract 

Of  the  remaining  cases  dted  app^lee  in 
support  of  bis  proposition  the  cases  of  Dazey 
T.  Pennlngtmi,  10  Tex.  CIt.  App.  826,  81  8. 
W.  81%  Irrln  r.  Bexar  County,  6S  S.  W.  S5(h 
2  Tex.  Ct  802,  and  Yelser  t.  Tayltw 
(Tex.  GlT.  App.)  81  8.  W.  84,  are  cases  In 
which  a  landlord's  lioi  was  sought  to  be  en* 
forced ;  and  the  case  of  Allen  t.  OIotst.  ttS  S. 
W.  879^  8  Tex.  Ot  Bep.  430,  Is  one  In  which 
a  farm  laborer's  lien  was  asserted.  All  of 
tiiese  cases  follow  the  mle  announced  In 
Lawson  T.  Lynch,  and  the  decision  In  each  of 
them  was  controlled  by  the  provision  of  the 
statute  which  only  authorizes  bo  mucb  of  the 
crop  to  be  seized  and  sold  as  might  be  neces- 
sary to  satls^  tb»  dd>t  Boed  for. 

Tbe  case  of  Smith  t.  QUei,  snpra,  settles 
the  question  we  are  considering  adversely  to 
amwlleek  Plaintiff  In  that  case  sued  to  fore- 
close ft  laborer's  Uen  tmder  article  8180  ci 
tbe  Berlsed  Statutes  of  iSOfi,  and  our  Su- 
preme Court  held  tihat  tbe  value  of  the' boat 
vpaa  whldi  the  Uen  was  claimed  determined 
the  Jurisdiction  of  the  court 

Tbe  carrier's  lien  at  cnnmon  law  was 
merely  a  right  to  hold  the  property  until  tbe 
freight  charges  were  paid.  Jones  on  Liens, 
Tol.  1.  p.  7.  But  our  statute  has  enlarged 
tbls  right  by  authorizing  the  carrier  to  sell 
tbe  property  if  It  is  not  claimed  wilbln  a  cer- 
tain tlm&  Her.  St  1800,  arts.  827,  828,  330. 

Tbt  petition  In  tbls  case  alleges  that  ap- 
pellee bad  refused  to  pay  the  charges  due  for 
tbe  transportation  of  tbe  steers,  snd  had  irith- 
ont  the  knowledge  or  consent  of  s4M>^Uaut 
taken  them  from  its  possession.  Appellant 
bad  tbe  right  to  refuse  to  deUrer  the  prop- 
erty until  the  charges  were  paid,  and  if  such 
payment  was  not  made  within  48  hours  after 
tbe  steers  arrlTcd  at  their  destination  it 
could,  under  the  articles  of  the  statute  before 
dted,  bare  sold  1b«n,  and  applied  the  pro- 
ceeds to  the  payment  of  tlw  freight  charges. 
Appellee  having  wrongfully  taken  tbe  proper^ 
Xf  Crom  appellanf  B  posseasitni,  and  thus  pre- 
vented It  trim  pursuing  its  statntwy  remedy. 
It  could  resort  to  the  courts  for  the  enforce- 
ment of  its  rights. 

The  comnum-law  Uen  Is  i^on  tin  whole  of 
tbe  property,  and  these  statutes  authorize 
tbe  sale  of  aU  uC  the  prfV)Mly  up<m  which  tbe 
diarges  are  due,  and  do  not  as  the  landlord's 
lien  statute,  restrict  the  right  pf  sale  to  so 
much  of  the  property  as  may  be  necessary  to 
pay  the  charges.  Such  being  the  character 
of  tbe  lien  sought  to  be  mforced  by  aiqpel- 
lant  tbe  value  of  the  property  upon  wbldi 
the  lien  was  asserted  determines  th^  Juris- 
diction of  the  court,  and,  tbat  value  being  an 
amount  within  tbe  Jurisdiction  of  the  court 
88S.W^-li2 


below,  the  exception  to  tbe  petition  ftor  wast 
of  Jurisdiction  should  have  been  oveimled. 

If  appellant  was  not  entitled  to  have  the 
Uen  foreclosed  and  the  property  sold  In  satls- 
tactloD  ttiraeof;  it  was  clearly  oititled  to  re- 
gain poesesdon  of  the  steers,  and  hold  than 
until  the  freight  cbai^  were  paid,  and  Ito 
petition  asks  this  reUef.  In  a  suit  of  this 
cbaractw  tbe  value  of  the  property  to  which 
tbe  right  of  possession  Is  asserted  necessari- 
ly determines  the  question  of  Jurisdiction. 

The  Jndgmmt  of  tbe  court  below  is  re- 
versed, and  the  cause  remanded  for  triaL 

Beversed  and  remanded. 


ST.  LOUIS,  a  r  &  T.  RT.  OO.  v.  SHAW. 
(Court  of  Civil  Appeals  of  Texas.  Msy  24. 

1905.) 

EmirEnT  Dohuh  —  Railsoxos— Noisi  ahd 
Skoks  or  Tbairs— Damaqkb  to  PBOPirrr 
Ownxa. 

A  propMty  owner  mu  recover  damages 
for  personal  annoyance  and  IncoDvenience  Buf- 
fered by  her  and  ber  family  on  account  of  the 
noise,  nnoke,  and  vibration  caaaed  by  the  op- 
eration of  a  railway  near  her  residence,  thonsh 
her  proper^  was  not  damaged,  snd  no  ueui- 
f»nce  was  shown  In  the  operation  of  the  de- 
fendant's trains  or  In  the  use  of  its  property. 

[Kd.  Note. — For  cases  In  point,  see  voL  1^ 
Cent  Dig.  Bmlnent  Domain,  H  278-281.] 

Appeal  from  District  Court  Oiayson  Coun- 
ty; B.  L.  Jones,  Judge. 

Action  by  Ubbie  Shaw  against  tbe  St 
Louis,  San  Francisco  &  Tens  Railway  Com- 
pany. From  a  Judgment  In  favor  of  plaln- 
tU^  d^endant  appeals.  AiDrmed. 

C.  H.  Yoakum  and  Head,  Dlllard  ft  Head, 
for  appellant 

FISHBR,  0. 3.  Appellee's  petition  against 
the  r^way  company  substantially  alleges 
that  ilbe  was  on  the  Ist  day  of  January* 
1901,  and  now  is,  the  owner  of  certain  lots 
described  in  tbe  petition,  situated  in  tbe 
dty  of  Denlson,  upon  which  she  bad  a  two- 
sto^  reddence  building  at  nine  rooms,  which 
at  tbe  time  alleged,  and  long  prior  thereto, 
was  occupied  as  a  residence  for  herself  and 
family,  tn  which  she  conducted  a  boarding 
house;  that  on  or  about  the  Ist  day  of  April, 
tOdl,  defendant  built  and  constructed  ite 
main  Une  of  rallioadf  about  100  feet  west 
of  plainttflCs  property,  and  across  Bfain  street 
in  the  dty  of  Denlson,  ai^  about  100  feet 
from  and  opposite  plalntlfTs  property  defend- 
ant built  and  constructed  a  freight  depot  and 
five  swlteh  tracks,  and  since  that  date,  botb 
day  and  nlKht  is  continuously  engaged  and 
is  now  raigaged  In  tbe  operation  of  engines 
and  cars  over  Its  main  line  and  switches,  re- 
ceiving and  discliar^ng  freight  from  its  cars 
into  its  depot  and  ddlverlng  freight  to  ship- 
pers and  consignees  from  depot  to  wagons 
and  drays,  trucking  frelgbt  over  Ita  plank 
floors  at  said  depot  and  sheds  thereat  and 
will  continue  to  so  operate  engines  and  cars 
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and  track  freU^t  In  the  Cntnre;  that  tbm 
d^pot  is  constantly  surrounded  by  a  great 
number  of  vagons  and  draya,  baullng  freight 
tiierefrom,  wblch  creates  constant  flying 
dond  of  doat,  and  a  large  portion  of  whieb 
settles  on,  in,  and  about  plaintiff's  residence 
and  premises;  that  defendant's  can,  road 
engines,  and  swltcb  engines  are,  and  since 
the  construction  of  its  road  bave  been,  dar- 
ing all  hours  of  the  day  and  night,  t^^erated 
on  and  over  Its  line  of  road  and  switch 
tracks,  making  up  trains  end  switching  can 
on  Its  said  tracks;  that  load  and  disagreea- 
ble nolsee  are  made  by  defendant  during  all 
hours  of  the  day  and  night  In  the  operation 
of  its  can  and  engines,  as  follows:  By  ring- 
ing ttie  bell  and  blowing  the  whistles  Txpoa, 
and  peeping  and  escaping  of  steam  from, 
Its  engines,  the  bumping  of  cars  together, 
l<nid  yelling,  talking,  cursing,  and  swearing 
by  defendant's  employes  engaged  tn  the  op- 
arati(Hi  of  said  engines,  which  said  disagree- 
able noises  are  constantly  and  distinctly 
heard  b^  plalntitr  and  all  others  M  her  said 
residence,  and  throughout  all  parts  thereof, 
and  by  whldi  plaintiff,  her  children  and 
boarders,  wete  constantly  annoyed  and  har* 
assed  during  the  daytime,  and  kept  awake, 
causing  tbem  loss  of  sleep  and  rest  at  night; 
that  in  the  operatloo  ol  defendants  oiglnes 
npw  Its  said  line  of  railroad  and  switches 
thm  Is  constantly  emitted  from  said  en- 
gines sparks,  dnden,  and  coal  smoke  in 
large  quantities,  which  is  carried  by  the  wind 
on  and  Into  and  through  plalntUTs  residence, 
and  upon  ha  furniture,  drapery,  carpets, 
etc.,  therein,  and  th^by  causing  noxious 
and  offensire  and  unhealthy  odws  and  Tapna 
to  snddnily  permeate  all  parts  of  the  lorem- 
Ises;  and  that  by  reason  of  the  noises,  smoke, 
cinders,  dust,  dirt,  odors,  etc..  plalntUTs  res* 
idence  has  been  rendered  almost  uninhabita- 
ble, and  plaintiff  has  been  therein  constants 
ly  and  greatly  annoyed  and  discomforted  in 
the  use  and  enjoyment  of  her  home,  and 
will  in  the  future  be  so  annoyed  by  the 
operation  by  defendant  of  Its  cars,  and  by 
reason  thereof  has  sustained  actual  damages 
in  the  sum  of  92,000.  Plaintiff  further  al- 
leges that  the  damages  sustained  to  hw 
property  was  $2,000. 

Subdivision  1  of  the  charge  of  the  trial 
court  submits  to  the  Jury  the  issue  as  to  the 
anm^ance  and  incouT^ilence  and  damage 
sustained  by  plaintiff  from  the  ndses.  dust, 
cinders,  smoke,  and  odors  alleged  hi  the  pe- 
tition that  affected  the  plaintiff's  use  and  eti- 
Joyment  of  her  residence.  Other  proTlsIons 
of  the  charge  also  submit  to  the  Jury  the 
question  as  to  the  depreciation  in  the  value 
of  plaintiff's  prt^erty  by  reason  of  the  facta 
alleged.  The  Jury  In  their  verdict  only  found 
for  plaintiff  on  the  Issiw  submitted  In  para- 
graph 1  of  the  charge,  and  found  In  favor  of 
tlie  railway  company  as  to  the  other  Issue 
and  damages  submitted. 

We  find  that  th««  la  evidence  in  the  recwd 
which  tends  to  support  the  verdict  and  Judg- 


ment on  the  issue  found  by  tlie  Jury  In  ap- 
pellee's foror. 

Hie  apiiellant  in  its  assignments  of  emws 
contends  that  the  verdict  and  Jndgment  Is 
erroneous  on  the  issue  found  In  favor  of  ap- 
pellee, for  the  reastm  0-)  that  the  damages 
sustained  by  reason  ot  tiie  pmonal  annoy- 
ance and  Inconv^enee  suffered  by  the  plain- 
tiff and  her  family,  on  account  of  the  nols^ 
■moke,  vibrations,  etc.,  caused  by  tlie  op- 
eration of  the  ntilvray  near  her  residence, 
could  not  be  recovered  unless  there  had  also 
been  a  finding  tor  the  plaintiff  to  the  effect 
that  her  property  was  damaged;  tiiat  as 
the  evidence  showed  that  the  railway  com- 
pany was  not  guilty  of  negligence  in  the 
iq^eratitm  and  movement  of  its  trains,  en- 
gines, etc.,  and  In  ttie  use  of  its  pr«i>er^, 
plaintiff  could  not  recover,  although  she  suf- 
fered annoyance  and  Inconvenience  In  tbe 
manner  complained  of.  We  regard  these 
questions,  together  with  others  raised  In  vfi- 
pellanf a  brief,  as  setUed  against  appdlantrs 
contention.  Daniel  Hallway  Co.,  96  Teoi. 
327,  72  8.  W.  678:  BL,  K.  ft  T.  By.  0&  v. 
Anderaon  (Tex.  Glv.  App.)  SI  8.  W.  782, 
788. 

We.  And  no  error  In  the  record,  and  tlko 
Judgment  Is  affirmed. 
Affirmed. 


INOB  V.  8TATB. 

(Supreme  Court  of  Arkansas,  June  IT,  IflOBL 

On  Behearing,  July  10^  UOB.) 

1.  HoiaciDB  —  Monva  —  iNSTBOcnoRS— 
Invasion  or  Pbovince  or  Jdbt. 

An  inatractlon,  on  a  trial  for  bomidde, 
that  the  failure  to  show  a  motive  Is  a  drca*- 
■tanca  in  favor  of  defendant  to  be  oonaldored  br 
the  jury,  la  properly  refused  as  invading  the 
province  of  the  Jury. 

[Bd.  Note. — For  cases  in  point,  ase  voL  14, 
Oent  Dig.  Orimhial  Law,  I  1790.] 

2.  Tbial— Conduct  or  Cottbt— Bnuan  to 

JUBT—BBBOB— OUHinAI.  IiAW. 

On  a  trial  for  homldde  tin  Jury  ntamed 
a  verdict  of  guilty,  bnt  demanded  an  investiga- 
tion Into  defeodsnt'i  lanlty.  The  coart  In- 
formed the  Jury  that  It  woald  not  be  vrapa  to 
attach  any  condition  to  the  verdict,  and  in  ease 
of  conviction  defendant  could  not  be  exacoted 
until  after  a  specified  time,  and  It  would  be 
supposed  that  nls  attorney  vould  look  after 
hia  interest  The  jury  retired,  and  returned  a 
verdict  of  gniltj.  HM,  that  the  Rmarks  of 
the  court  aid  not  constitute  reversible  error, 
especially  as  the  court,  on  defendant's  ezceptimi 
to  the  langaage,  withdrew  it,  and  fnstrnctcd 
that  the  verdict  sbould  be  on  the  evidraee  aloML 
8.  Sams— EzcamoH  to  ADHiaoioii  ot  Bvi- 

nsNCB— MonoN  wom  New  Tbxaz<— Nxcbssz- 

rr. 

An  OEception  to  the  admlsrion  of  evidence 
on  a  trial  for  crime,  not  btonght  forward  in  the 
motion  for  a  new  triai,  will  not  be  otHisidered 
on  appeal. 

[Bd.  Note.--ror  caaes  In  point,  aea  voL  19^ 
Gent.  Dig.  Criminal  Iaw.  U  SS7d^6T9^] 

4.  Saks  —  Skpabation  or  Tubt— Sunjacnxo 

JtTBOBS  to  XlfPBOPn  iNrLTTERCB— BuBSKN 

or  Pboot. 

That  a  Juror,  during  tiia  sdsetfOD  of  a 
Jury  in  a  honlcids  caai^  left  the  Joey  box,  mmi 
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occupied  (or  a  ihort  time  •  seat  among  the 
andienob  was  not  suflSdent  to  east  on  the  state 
tho  burden  of  proTins  that  ht  was  not  exposed 
to  improper  iaQuence  to  defeat  a  reversal  of  a 
Totdict  of  cuiltj. 

[Ed.  Note. — For  cases  In  poinL  see  toL  16, 
Cent.  Dif.  Criminal  Law,  S  S(WS.7 
6.  Sahk— QBOunn  ron  Bevebsal. 

A  inror,  during  the  progress  of  selecting  a 
iUTT  for  a  homicide  case,  left  the  jnrj  box,  and 
for  a  while  sat  among  the  audience.  It  was  not 
shown  that  he  was  subjected  to  any  improper 
influence.  Held,  that  the  court  did  not  err  in 
refusing  to  set  aside  the  verdict  of  conviction 
on  the  ground  of  tb*  aqiaimtion  of  the  jury. 

[Bd.  NotA.— For  eanes  ta  pcdnt,  ws  voL  1^ 
Cmt  Dig.  CMminal  Iaw,  H  2^2045.] 

6.  8Aicr>-IitaA.KiTT  of  Aocusbd— Uoiioh  to 
Stat  SsnTsncc. 

A  motion  in  arrest  of  Judgment,  on  convie- 
tloB  of  crime,  on  die  ground  ttC  presoit  fnnni- 
tr  of  defendant;  should  be  treated  as  a  motion 
to  stay  sentence. 

[Ed.  Note. — For  cases  In  point,  see  vol  15, 
Oent  Dig.  Criminal  Law.  H  Ibm,  249a] 

7.  Sahe—Plka  or  Issue  or  iHaunrr  at  Tna 
or  Trial  or  SEifTxncE. 

Under  Elrby's  Dig.  |  2440,  providing  that 
•  defendant  may  show  against  the  judgment  of 
oMiTiction  that  he  is  insane,  and,  if  the  court 
Is  of  the  opinion  that  there  Is  reasonable  ground 
for  believing  tliat  he  is  insane,  the  question  of 
his  sanity  shall  bt  determined  by  a  Juir,  a 
verdict  of  gnilty,  notwithstanding  the  defense 
of  insanity,  does  not  bar  a  plea  of  insanity  at 
the  time  of  trial  or  at  the  time  of  sentence,  and 
the  verdict  of  guilty  la  conclusive  only  of  de- 
fendant's sanity  at  the  tims  of  the  commission 
of  the  crime. 

[Ed.  Note. — For  cases  in  point,  see  vol.  11^ 
Cent  Dig.  Criminal  Law,  »  2497,  2498,  2556.] 

8.  Same— InsANiTT  at  Time  op  Tbiax.  ob  Sbn- 
TIRCE— Evidence. 

On  a  trial  for  murder,  the  evidence  on  the 
iMme  of  defendant's  sanity  at  the  time  of  the 
commission  of  the  olfense  was  conflicting.  The 
jury  first  returned  a  verdict  of  gnilty,  nut  de- 
manded an  investigation  by  ■  experts  into  de- 
fendant's condition.  On  tM  court  refusing  to 
accept  the  verdiet,  the  jory  returned  a  verdict 
of  gnilty.  Held  to  show  sufficient  grounds  for 
helming  that  defendant  was  insane  at  time  of 
trial  or  sentence,  requiring  tlie  court  to  Impand 
a  Jury  to  ioQuire  Into  bis  condition,  as  vrth 
rid^h7Klrby'BDig.|244a 

On  Rdiearii4r< 
Ol  Gehonazi  Law— Rehabkb  or  JuDas— Vbb- 

DIOI. 

On  a  trial  for  homicide  the  jnry  returned  a 
verdict  of  gnilty.  but  demanded  an  investigation 
into  defendant's  sanity.  The  court  informed  the 
jnry  that  it  wonld  not  be  proper  to  attach  any 
condition  to  the  verdict,  and  in  case  of  convic- 
tion defendant  could  not  be  executed  until  after 
a  specified  time,  and  it  would  be  supposed  that 
his  attorn^  wonld  look  aftw  his  Interests.  He 
jury  retired  and  returned  a  verdict  of  gnilty. 
ThtT^  was  evidence  tending  to  support  the  plea 
o(  Insanity.  SeU  to  jnsti^  the  setting  aside  of 
tbs  verdict. 
Hill,  a  J.,  dlasenta. 

Appeal  from  Ctrettlt  Oonrt,  Tell  Connty; 
WUUam  L.  Moose,  Jndge. 

James  W.  Ince  was  convicted  of  murder 
In  the  fint  degree,  and  be  aroeai>-  B«nn> 
•d. 

The  defendant,  James  W.  Ince,  was  indict- 
ed, tried,  and  convicted  of  the  crime  of  mur- 
der in  the  lint  degree  by  kUllng  his  wife  and 


three  children.  Counsel  was  appointed  by 
the  court  to  conduct  bla  defense,  and  a  plea 
of  insanity  was  interposed.  The  fact  that 
he  committed  the  homicide  is  not  disputed, 
and  the  proof  discloses  a  most  shocking  deed. 
According  to  defendant's  confession,  he  arose 
at  an  early  hour  In  the  morning  and  with 
an  ax  killed  bis  wife  and  their  three  small 
children,  the  youngest  being  an  infant  In 
fbe  arms  of  the  mother.  The  particular 
phase  of  Insanity  with  wblcb  the  defendant 
is  claimed  by  bis  counsel  to  be  offllctcd  is 
homicidal  mania,  wblch  Is  defined  to  be  a 
deranged  condition  of  mind  whereby  there 
is  an  irresistible  impulse  to  commit  homi- 
cide. It  Is  proved  that  the  defendant's  fa- 
ther is  BO  afflicted  and  Is  now  confined  In  an 
Insane  asylum  In  another  state.  A  great 
deal  of  other  testimony  was  Introduced,  pro 
and  con,  as  to  the  mental  condition  of  the 
defendant  at  the  time  of  the  homicide.  Tlie 
court  refused  to  give  the  following  Instruc- 
tion asked  on  behalf  of  the  defendant,  and 
such  refusal  Is  assigned  as  error:  "(3)  While 
in  case  of  homicide  tJie  jury  may  properly 
consider  the  motive  which  prompted  the  act 
Itself,  or  the  want  of  motive,  if  no  motive 
be  shown  It  is  a  circumstance  in  favor  of 
the  defendant's  innocence,  to  be  considered 
by  the  jury."  The  Jury,  after  deliberating 
several  hours,  returned  into  court  with  the 
following  verdict:  "We,  the  jury,  find  the 
defendant  guilty  of  murder  In  the  first  de- 
gree, but  demand  that  a  thorough  Investiga- 
tion by  experts  be  made  Into  defendant's 
sanity — sixty  days'  limit."  The  court  refus- 
ed to  accept  this  verdict,  and  said  to  the  ju- 
ry: "Gentlemen,  the  verdict  Is  not  In  Tisua\ 
or  proper  form.  It  will  not  be  proper  to  at- 
tach any  condition  or  limitations  to  the  ver- 
dict In  case  of  conviction,  the  defendant 
cannot  be  executed  for  more  than  30  days, 
and  the  supposition  is  that  defendant's  at- 
torneys vrlll  look  after  his  interest  In  all 
proper  ways."  Counsel  for  defendant  ex- 
cepted to  this  language,  and  the  court  there- 
upon said  further  to  the  jury:  "Gentlemen, 
npon  reflection,  I  desire  to  withdraw  what 
I  said  In  r^ard  to  defendant's  attorn^  look- 
ing after  defendant's  interest  It  wonld  be 
Improper  for  me  to  say  anything  to  yon  that 
could  be  construed  as  an  Inducement  or  argu- 
ment for  yon  to  find  the  defendant  either 
guilty  or  Innocent  and  I  do  not  mean  to  do 
sa  Your  verdict  should  be  upon  the  facts 
and  evidence  before  you  now,  and  with  no 
reference  to  any  step  that  may  or  may  not  be 
taken  In  the  case  hereafter ;  and  your  vodlct 
must  not  contain  any  conditions."  The  Jury 
then  retired,  and  In  a  short  time  returned  a 
verdict  of  guilty  as  chained  In  the  indict- 
ment Before  sentence  was  pronounced  on 
the  defendant,  hla  counsel  filed  and  presrated 
to  the  court  a  motion  in  arrest  of  judgment 
setting  forth  as  grounds  "that  the  defendant 
is  now  Insane."  The  court  overruled  this 
motion,  and  sentenced  the  defendant  in  ac> 
cordance  with  the  verdict 
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Bam  T.  Poe,  Tom  D.  Patton.  and  Pridd7  A 
Chambers,  for  appellant  BobL  L.  Bogera» 
Att7.  Oen^  for  the  Btat& 

Mcculloch,  J.  (after  stating  Hie 
foots).  1.  Counsel  urge  that  the  court  erred 
In  refusing  the  third  Instruction  asked  by  de- 
fendant, that,  "if  no  motive  be  shown,  it  Is 
a  circumstance  In  favor  of  the  defendant's 
Innocence,  to  be  considered  bj  the  juiy." 
criminal  prosecntloiu  It  is  competent  to  In- 
troduce testimony  of  facts  and  circumstan- 
ces tending  to  show  a  motive  or  absence  of 
motive  for  the  commission  of  the  crime  Itj 
the  accnsed,  as  tending,  with  mote  or  less 
force,  to  establish  his  goilt  or  Innocenca  It 
Is  sot  impn^Mr  for  the  court  to  instruct  the 
Jury  that  th^  may  consider  such  testimony 
tor  that  purpose.  But  this  should  be  done 
In  connection  with  all  other  facts  and  dr- 
cumstancM  proved,  and  it  la  not  proper  for 
the  court  In  the  instructions  to  single  out  the 
pn)(tf  of  motlTe  or  absence  of  motive  and  tell 
ttie  jury  tiiat  tiiey  may  consider  tiiat  as  a  cir- 
cumstance in  favor  of  bis  guilt  or  innocence. 
Hqtedally  Is  this  true  where  the  language  of 
the  Instruction  is  not  guarded  by  a  further 
Instruction  in  the  same  connection  that  the 
jury  are  the  exclusive  Judges  of  the  wel^t 
and  sufficiency  of  such  testlnumy.  To  have 
given  the  instruction  In  the  form  asked  the 
court  woold  have  placed  an  undue  weight 
tlie  proof  of  absence  of  mottve,  thus  In- 
vading the  province  of  the  Jury.  It  would 
have  been  error  for  the  court  to  single  out 
the  question  of  motive  for  the  crime  and 
p<tot  to  it  as  a  proper  sul^ect  of  consldera- 
tltm  as  an  evidence  of  dtfendant**  guilt;  and 
it  would  have  been  equally  erroneous  and  im- 
proper to  point  to  the  want  of  motive  as  an 
evidence  of  bis  innocence.  We  find  no  error 
In  tUB  ruling  of  the  court 

Mor  do  we  And  any  prejudicial  error  in  the 
remarks  of  the  court  to  the  Jury  in  declin- 
ing to  ace^t  the  conditional  verdict  offered. 
Tho  learned  Judge  should  have  contented 
himself  with  declining  to  accept  the  imper^ 
feet  verdict;  without  any  remarks  or  refer- 
ence to  the  course  which  the  defendantfs 
counsel  could  take  In  the  future;  but  we 
think  that  there  is  notliing  in  his  remarks 
calculated  to  prejudice  the  rlghta  of  the  de- 
fendant before  the  Jury.  Especially  is  this 
true  In  view  of  his  remarks  to  the  Jury  a  few 
minutes  later. 

2.  Counsel  press,  as  grounds  tta  reversal, 
otlier  alleged  errors  of  the  court,  some  of 
which  were  not  preserved  in  the  motion  for 
new  trial.  This  is  true  of  the  exception  to 
the  testimony  introduced  by  the  state  show- 
ing, as  a  motive  tor  the  crime,  the  111  will 
ot  defendant  towards  his  wife's  father.  It 
Is  urged  that  this  was  too  remote  to  serve 
as  a  motive  but  the  exception  to  tills  ruling 
of  the  court  is  not  brought  forward  In  the 
motion  for  new  trlaL 

It  Is  contended  that  certain  members  of 
the  trial  Jury  wore  allowed  to  separate  from 


their  fellow  Jurors  during  tiie  progress  of  13ie 
trial,  but  we  think  that  the  testimony  Intro- 
duced on  the  hearing  ot  the  motion  for  new 
trial  shows  that  these  Jurors  were  not  sub- 
jected to  any  tmptop&e  Influences.  One  of 
the  Jurors  Is  diown  to  have  left  the  Jury  bc« 
during  the  progress  ot  sheeting  the  Jury  (aft- 
er he  had  been  accepted  as  a  Juror)  and  oc- 
cupied for  a  short  while  a  seat  among  the 
audience.  This  was  before  the  completion  ot 
the  Jury  and  presentation  ot  tiie  case,  and  it 
is  not  shown  that  this  juror  was  subjected 
to  any  Inq^roper  Influfflkce.  The  s^aratlon 
ot  the  Juror  at  that  time  and  under  those  dr- 
enmstances  was  not  suffldoit  to  cast  upon 
tiie  state  the  burdai  of  showing  that  be  was 
not  eqosed  to  improper  influence.  This  oc- 
onrred  in  the  presence  of  the  court  and 
whilst  tiie  Jury  was  being  selected,  and  we 
cannot  say  that  be  erred  In  his  conchialon 
that  tiie  righte  ot  the  -  defendant  had  not 
been  prejudiced  by  tiils  Indiscretion  on  the 
part  of  the  Juror. 

8.  Appellant's  motion  In  arrest  of  lodg- 
ment on  tiie  ground  of  present  Insanl^  did 
not  state  statutory  grounds  for  arrest  of 
Jodgment  but  should  have  been  treated  as 
a  motion  to  stay  sentence,  and,  as  sncta,  the 
court  erred  In  ovorallng  it  Tiie  statnte 
reads  as  follows;  "He  may  also  show  Oiat 
he  Is  insane.  If  the  court  Is  ot  ot^cm  tbat 
there  Is  reasonable  ground  for  bellevli^  be 
Is  Insane,  the  question  ot  his  Insant^  sball 
be  determined  by  a  Jury  ot  twtive  quallfled 
Jurors,  to  be  summoned  and  ImpaneUed  as 
directed  by  the  court  If  the  Jury  do  not  find 
him  Insane  Judgment  shall  be  pronoonced. 
If  they  flnd  blm  insane,  he  must  be  kept  to 
confinement  either  In  the  county  Jail  or  tn- 
natic  asylum,  until.  In  the  optaiion  ot  the 
court  he  becomes  sane,  when  Judgment  shall 
be  pronounced."  Klrby's  Dig.  I  2440.  The 
fact  tiiat  a  plea  of  Insanilr  has  been  Intoc^ 
posed  u  a  defense  to  tiie  raime  diai«ed  In 
the  Indli^ent  and  a  verdict  of  guU^  retnm- 
ed  does  not  bar  a  plea  of  insanity  at  tbo  time 
of  the  trial  or  at  the  time  of  senttaice^  SI- 
th»  plea  may  be  trffered  af^  trial  and,  T«r- 
diet  The  verdict  of  the  Jury  was  condnrive 
only  of  his  sanity  at  the  time  of  tiie  cooiinln- 
eion  of  the  homldde.  State  v.  Helm.  69  Axk. 
167,  61  B.  W.  016;  Linton  v.  Btatew  72  Ark. 
B32,  81  8.  W.  00& 

Upon  suggestion  of  the  Insanity  Of  amiel- 
lant  and  reasonable  grounds  qipearln^  for 
bdleving  htm  to  be  insane,  the  court  shoidd 
have  impaneled  a  Jury  to  Inquire  Into  bin  coo- 
dltlon.  The  testimony  as  to  the  mental  ccn- 
dltlon  of  appellant  at  Ibe  time  the  homicide 
was  committed  was  conflicting,  thouc^  nuie 
of  the  testimony  was  directed  to  Us  eondl- 
tion  at  the  time  ot  the  trial  and  verdict. 
The  Jury,  by  tiie  vodlet  first  Inon^  into 
eourt  demftndlng  that  an  *iiiveatlgntlai&  by 
experta  be  made  Into  defendantfe  coodStlon.'* 
demonstrated  tbat  after  hesring  all  the  ev- 
idence they  had  some  misgivings  as  to  his 
sanity,  thoui^  a  short  time  lat«  tbejr  said 
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'by  their  verdict  that  they  b^ered  beyond  a 
reasonable  doubt  that  be  was  sane  when  be 
committed  tbe  bomldde.  We  tblnk,  from 
this,  that  there  were  sufflclent  ^nnds  for 
believing  blm  to  be  Insane,  and  that  the 
court  Bhonid  have  Impaneled  a  Jm?  to  in- 
quire Into  hlB  condition. 

Finding  no  prejndlclal  error  In  the  trial, 
the  verdict  will  not  be  disturbed^  but  the 
canse  la  rev^-sed,  and  remanded  with  direc- 
tions to  tbe  court  before  sentence  to  impanel 
a  Jury  to  Inquire  into  tbe  sanity  of  appellant 

BATTLE,  J.,  dissents,  holding  that  the 
-  ease  should  be  revmsd  and  remanded  tm  a 
new  trial. 

On  Rehearing* 

UcCOXiLOC^  J.  lieamed  conDsel  for  ap- 
pellant In  a  petition  for  rehearing,  Insist 
that  tbe  trial  Jndg^  In  teUlng  tbe  Jury,  when 
the  conditional  verdict  was  brought  Into 
court,  that  the  defendant  conld  not  be  exe- 
cuted within  80  days,  "and  tbe  suppoeitiou 
1b  that  detoidant^  attorneys  will  kxA  after 
his  Interest  In  all  ptopee  ways,"  conmiltted 
error  to  tbe  prejudice  «f  tbe  defendant,  wbldi 
was  not  removed  by  the  snbseqaent  with- 
drawal of  tbe  remarks.  Goonsel  argne  with 
mndh  force  that  the  jnry,  frwn  this  state- 
ment, notwithstanding  tbe  subsequent  with- 
drawal <if  Oie  statemwil;  were  led  to  believe 
tbat  tbe  Qnestton  of  tbe  deftaidanVs  mental 
capacity  to  commit  the  crime  would  be  takm 
care  of  later  by  counsel,  and  tbat  tbe  ver- 
dict of  conviction  would  not  be  eraiclusive  of 
tbat  question.  They  argue  that  tbe  convic- 
tion attached  to  this  verdict  oCfwed  bad  r^- 
erenoe  to  tbe  mental  capacity  of  tbe  defend- 
ant  at  the  time  tbe  bomldde  was  committed, 
and  not  to  bis  present  mental  ciMpadty,  and 
tbat  tbe  Jury,  hj  attaching  tbe  ccmdltion,  ex- 
^essed  a  doubt  as  to  bis  mental  capadty 
when  he  committed  tbe  homicide. 

We  adhore  to  the  conclusion,  formerly  ren- 
dered,  tbat  tbe  remarks  of  the  court,  taken 
as  a  wbol^  were  not  calculated  to  prejnffice 
tbe  rights  of  tbe  defendant  befbre  the  Jury. 
Still,  Attet  a  careful  examination  of  tbe  rec- 
ord, we  are  impressed  with  the  belief  that 
tbe  Jury,  In  attadilng  tbe  condition  to  this 
vOTdlct,  meant  to  express  a  doubt  as  to  the 
mratal  capacity  of  tbe  defendant  to  commit 
the  crime,  and  to  require  a  further  Investl' 
gatlon  ot  tbat  question,  and  we  do  not  feel 
sure  that;  when  this  unconditional  verdict 
was  subsequently  returned,  the  jury  had  been 
made  to  understand  tbat  such  verdict  was 
conclusive  of  tbat  question.  There  Is  consid- 
erable testimony  tending  to  sustain  the  plea 
of  Insanity.  The  peculiar  atrocity  of  the  act, 
its  Inexcusability,  the  total  absence  of  provo- 
cation or  motive,  the  conduct  of  the  accused 
for  a  few  we^s  before  tbe  homicide,  the  fact 
that  bis  father  was  shown  to  be  afflicted  with 
tbe  homiddal  mania,  and  tbe  opinions  ot 
several  phyaidana  and  an  expert  of  great 
experience  in  the  treatment  of  diseases  of  the 
■lind,  all  tend  with  much  force  to  show  that 


It  was  not  tbe  act  of  a  sane  man.  We  do 
not  mean  to  say  that  the  evidence  Is  insuffl 
dent  to  sustain  the  verdict  of  tbe  Jury  on 
this  question  of  the  defendant's  mental  ca- 
padty  to  commit  the  crime;  but  the  evidence 
in  support  of  the  plea  Is  of  such  persuasive 
force,  taken  in  connection  with  the  condition 
attached  to  the  verdict  implying  a  doubt  of 
defendant's  sanity,  that  we  are  not  content 
to  allow  the  verdict  and  death  sentence  to 
stand.  No  barm  can  result  from  the  delay 
of  another  trial,  and  we  are  constrained  to 
believe  tbat  a  due  regard  for  Justice  demands 
it  The  defendant  made  full  confession  of 
tbe  bomldde.  and  there  is  no  probability  of 
the  evidence  being  lost  on  account  of  the  de- 
lay of  another  trial.  The  case  rests  solely 
upon  the  question  of  the  defendant's  sanity. 

Tbe  petition  for  rehearing  is  granted,  and 
the  cause  is  reversed  and  remanded  for  a  new 
trial. 

BATTLB,  X  I  concur  as  to  tbe  Judgment 
of  tbe  court  but  not  as  to  tbe  reasons  given. 

The  Jury,  after  being  out  some  time,  re^ 
turned  Into  court  a  vertUct  wblcb,  I  think, 
indicated  that  tbey  had  not  agreed  as  to 
the  sanity  of  tbe  appellant  at  tbe  time  of 
tbe  commission  of  tbe  dfense  with  which 
be  was  charged.  The  court  then  said  to 
them:  "Qentlemoi:  Tba  verdid  is  not  In 
the  usual  or  proper  form.  It  will  not  be 
proper  to  attach  any  condition  or  limitation 
to  tbe  verdict  In  case  of  conviction,  the  de- 
fttidant  cannot  be  executed  for  more  than  80 
days;  and  the  supposition  is  that  defendant's 
at1»mc^  will  look  after  his  Interest  in  all 
propae  ways.**  Appellant  excepted  to  the  last 
remark.  Tbe  court  withdrew  that  remark, 
but  did  not  correct  or  explain  it  and  left  tbe 
impression  made  by  it  remaining  In  full  force. 
The  result  was  the  Jury  returned  a  verdict 
in  about  26  minutes,  In  whidi  tb^  found  the 
defendant  guilty  of  murder  In  tbe  first  degree 
as  charged  In  the  Indictment  I  think  the  re- 
mark was  prejudicial,  and  that  appellant  is 
entitled  to  a  new  triaL 

WOOD,  J.,  ctmcura  with  ma 

HILU  O.  J.  (dlssenttaig).  Hy  ilrst  Impree- 
Blona  ot  this  case  were  that  it  should  be  af- 
firmed In  entirety,  but  after  consultation  and 
consldwatlon  I  ccmclnded  tbat  the  dlspoeitton 
made  of  tbe  case  on  the  bearing  was  tbe 
right  decision  to  render.  That  decision  gave 
full  wd^  to  tbe  first  verdid  of  tbe  Jury  de- 
manding an  inquiry  into  tbe  sanity  of  the 
defendant  and  gave  full  weight  to  tbe  second 
verdict  which  found  be  was  sane  when  be 
committed  the  crime.  Tbe  evldmoe  is  ample 
to  sustain  the  verdid  of  guilty,  and  I  can 
see  no  reversible  error  In  any  of  the  proceed- 
ings in  tbe  trial,  and  to  dlred  an  Inquiry 
Into  the  present  sanity  cur  insanity  of  tbe 
defendant  is  the  utmost  which  any  occur- 
rence at  the  trial  demands^  in  my  opinion; 
and  therefore  I  dlsssnt  tnan  the  deddou 
granting  a  new  trial. 
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AMDBKWS  r.  MINTBB. 
(SapruM  Oonit  ai  Arkansaa.   June  10,  1906.) 

L^ETDLOBD  AlfO  TENANT— SAI.B  BT  LAHDMBD 

—TmsAnfa  Damages. 

In  an  acUoa  by  a  tenant  for  damages  be- 
canae  of  the  landlord's  refusal  to  deliver  poa- 
aesaion,  the  meaaore  of  damages  was  the  differ- 
ence between  the  agreed  nntal  and  the  rental 
valne. 

[Bd.  Note^For  caaet  in  point,  aee  vol.  82, 
Cent  Dig.  Landlord  and  Tenant,!  4B&] 

Appeal  from  Circuit  Court,  Benton  Coun- 
ty; John  N.  Tillman,  Judge. 

Action  by  W.  U  Mlnter  against  Lnclnda 
Andrews.  Prom  a  Judgment  In  favor  of 
plalntlft,  defendant  appeals.  Affirmed  on 
condltloD  that  plaintiff  remit  a  epeclfled  por- 
tion of  his  Judgment,  otherwise  reversed. 

Bice  &  Patton,  for  s^^pellant  B.  P.  Wat- 
son,  for  appellee. 

BATTLB,  J.  W.  li.  Mlnter  rented  from 
Lnclnda  Andrews  a  certain  dwelling  house 
and  lot  in  Bentonvllle,  Ark.,  for  six  months 
from  March  80, 1808,  for  which  he  agreed  to 
pay  f&38%  per  month.  He  caused  to  be 
hauled  and  placed  on  the  lot  two  loads  of 
manure  at  a  cost  of  IS.  This  was  done  with 
the  luiowledge  and  consent  of  Mrs.  Andrews. 
She  sold  the  house  and  lot,  and  refused  to 
deliver  him  possession.  He  sued  her  for 
damages,  and  recovered  $100. 

He  testified  that  the  rental  value  of  the 
house  and  lot  was  from  fl2  to  $16  per 
month;  other  witnesses,  that  It  was  less. 
The  damage  he  was  entitled  to  recover  was 
the  difference  between  the  price  he  agreed 
to  pay  and  the  rental  value.  3  Sutherland 
on  Damages  0d  Bd.)  p.  ^78.  He  was  en- 
titled to  recover  on  account  of  this  differ- 
ence, according  to  his  own  testimony,  ¥2z, 
and  f5  for  the  manure,  making  $27. 

If  he  will  within  one  week  remit  $78,  his 
Judgment  will  be  affirmed  for  $27  and  Q  per 
cent  per  annum  Interest  from  October  8, 
1W3Q,  the  date  of  his  Judgment,  and  costs  of 
the  trial  court;  otherwise  the  Judgment  will 
he  reversed,  and  the  cause  remanded  for  a 
new  trlaL 

COGBURN  T.  STATB. 

(Supreme  Court  of  Arkansas.  Jnne  17,  1905J 

MvBDBa— Paoor  or  Killihq  MiriGATiHa 
ClBCtnCSTAHCEB  —  Fbbpondesancc  ov  Bti- 
DEHCE— Stathtob— iRSraUCTIONS. 

Kirby's  Dig.  1 1760,  provides  that,  a  killing 
being  proved,  the  burden  of  proving  mitigating 
drcamstanoea  devotves  on  accused,  unless  by 
the  proof  on  the  part  of  the  prosecution  it  is 
maDifest  that  the  offense  amounted  only  to 
manslaughter  or  that  there  was  justification; 
and,  by  section  2387,  when  there  is  a  reasonable 
doUDt  of  the  defendant's  guilt  on  the  testimony 
he  is  entitled  to  an  acquittal.  On  a  prosecution 
for  murder  the  court  correctly  diarged  on  self- 
idefcaiae,  and  gave  section  1765  as  an  instruc- 
tion, but  sabaeqnently  stated  that  while  if,  on 
ths  whi^  case,  there  was  a  r«as(Hiable  doubt, 


there  must  be  an  acquittal,  yet,  as  to  mat- 
ters of  mitigation,  accused  would  be  required  to 
furnish  a  prepraderance  of  the  evldwoe.  HeU, 
that  sudk  statement  was  enoueona. 

Appeal  from  Circuit  Court,  Pike  Coanty; 
James  S.  Steele,  Judge. 

George  Cogbum  was  convicted  of  murder 
In  the  second  d^re^  and  he  appeals.  Be- 
versed. 

Robt  L.  Sogers,  Atty.  Gen.,  for  tbe  State. 

BIDDICK,  J.  The  defendant  George  Gog- 
tram,  was  Indicted  by  the  grand  joiy  of  Mont- 
gomery county  for  mnrder  In  tbe  first  d^ree 
on  account  of  the  killing  of  Jim  West.  On 
tbe  trial  the  evidence  tended  to  show  that 
Cogbum  and  West  had  previously  had  a  fl^t, 
and  that  there  was  a  bad  state  of  feeling  be- 
tween tb^.  West  said  afterwards  that  Co^- 
bnm  had  hit  him  with  a  rock,  and  mane  of 
the  witnesses  stated  that  West  threatened  to 
get  even  with  him ;  saying  that  he  Intended 
to  "ped£  his  head  with  the  same  toc^"  Still 
others  testified  that  he  had  threatened  to  kill 
him.  With  this  state  of  feeling  between  them, 
they  attended  a  picnic  at  Fancy  Hill,  In  that 
county,  on  Hie  25th  day  of  July,  180a  West 
was  in  company  of  one  Perrln.  George  Cog- 
burn,  the  defendant,  and  one  of  bis  conslns 
had  a  lemonade  stand  at  the  picnic,  and  sev- 
eral of  bis  brothers  were  at  the  picnic  Cc«- 
burn  and  his  brothers  were  probably  antici- 
pating trouble  from  West,  for  they  bad  with 
them  at  tbe  lemonade  stand  two  Wlnchesto' 
rifies.  West  and  Perrln  came  up  to  the  stand. 
Pwrln  having  a  Coifs  44  pistol  in  his  hand ; 
and  some  of  the  witnesses  say  that  Wert  bad 
a  pistol  also.  Cogbum  and  his  brother,  being 
perhaps  apprehensive  that  West  and  Perrln 
were  about  to  assault  them,  fired  upon  them 
with  the  Wlnchestffl*  rifles,  killing  both  of 
them  almost  instantly.  Several  witnesses  for 
the  state  testified  positively  that  at  the  time 
of  the  shooting  neither  West  nor  Perrln  was 
making  any  hostile  demonstration  toward 
the  defendant  or  his  brother.  On  the  other 
hand,  several  witnesses  testified  for  the  de- 
fendant that  Perrln  and  West  approached  tbe 
lemonade  stand  In  a  threatening  manner; 
that,  as  they  approached,  Andy  C<^um,  a 
brother  of  George,  commanded  the,  peace,  to 
which  PoTln  and  West  rolled.  "£]«nm  your 
peace:**  that  Perrln  made  a  demonstration  as 
If  he  was  about  to  shoot  Andy  Cogbum.  when 
the  defendant  said,  "Hold  on  tha%;"  that 
Perrln  then  turned  and  fired  at  defendant  a 
Colt's  44  revolver,  who  returned  the  fire  with 
his  rifie,  and  that  about  this  time  West  also 
fired  at  defendant  with  a  pistol;  and  that 
defendant  then  turned  and  shot  blm.  Other 
shots  were  fired  by  a  brother  of  the  defend- 
ant In  other  words,  the  testimony  of  a  num- 
ber of  witnesses  for  the  state  tended  to  show 
that  defeadant  was  guilty  of  murder,  while, 
on  tbe  other  hand,  the  testimony  of  other  wit- 
nesses, most  of  whom  were  related  to  the  de- 
fendant, tended  to  show  that  be  shot  In  self- 
defense.  The  jury  found  the  defendant  goUty 
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of  murder  in  the  second  degree,  and  assessed 
bis  pnnlfiluuent  at  five  years  In  the  peniten- 
tiary. 

On  the  trial  the  court  gave  the  jury  very 
full  Instructions  In  reference  to  the  law  of 
self-defense  and'  the  other  points  involved  in 
the  case,  and  we  see  no  error  In  these  Instruc- 
tions. Among  them  was  the  following,  which 
Is  a  copy  of  the  statute:  "The  killing  being 
proved,  the  burden  of  proving  circumstances 
of  mitigation  that  justly  or  excuse  the  homi- 
cide shall  devolve  upon  the  accused,  imless 
by  the  proof  on  the  part  of  the  prosecution 
It  is  sufficiently  manifest  that  the  offense 
committed  only  amounted  to  manslaughter, 
or  that  the  accused  was  justified  or  excused 
In  committing  the  homicide."  Elrby'a  Dig.  S 
1765.  This  section  of  the  statute,  it  will  be 
seen,  is  a  rule  of  law  to  be  applied  when  the 
killing  has  been  proved,  and  where  nothing  is 
■bown  to  justify  or  excuse  such  act.  In  such 
a  case  It  may  well  be  presumed  that  there 
was  no  justification,  or  the  defendant  would 
have  shown  it  In  commenting  on  this  In- 
struction the  attorney  for  the  state  said: 
*^rhe  court  tells  you  that,  under  this  instruc- 
tion which  I  read  to  yon,  that,  the  killing  be- 
ing proved,  the  burden  of  proving  circumstan- 
ces of  mitigation  and  justification  devolves  on 
the  accused.  Under  this  law,  after  we  Intro- 
duced Jim  West  we  could  have  rested  our 
case,  and  the  burden  was  upon  them  to  estab- 
lish justification,  and,  if  they  fall  to  satisfy 
you  by  a  preponderance  of  evidence  that  the 
killing  was  justifiable,  then  you  should  con- 
vict him."  To  which  the  defendant  objected, 
and  the  court  said:  "While  it  is  true  that  if. 
upon  the  whole  case,  they  had  a  reasonable 
doubt,  they  must  acquit,  yet,  as  to  matters 
of  mitigation,  he  would  he  required  to  fur- 
nish a  preponderance  of  the  evidence."  Now, 
the  argument  of  the  prosecuting  attorney,  as 
shown  In  the  record,  was  not  in  accordance 
with  the  law.  For,  while  it  is  true,  as  our 
statute  declares,  that,  when  the  killing  Is 
proved,  the  burden  of  showing  circumstances 
that  mitigate  or  excuse  the  crime  devolves 
upon  the  accused,  where  there  is  nothing  in 
the  evidence  on  the  part  of  the  state  that 
tends  to  mitigate,  excuse,  or  justify  the  kill- 
ing, BtUl  the  burden  on  the  whole  case  Is  on 
the  state;  and.  when  evidence  is  introduced 
dthtf  on  the  part  of  the  state  or  the  defend- 
ant which  tends  to  justify  or  excuse  the  act 
of  the  defendant,  then.  If  such  evidence,  in 
connectlott  with  the  other  evidence  in  the 
esse,  raises  In  the  minds  of  the  jury  a  rea- 
sonable doubt  ss  to  the  guilt  of  the  defendant 
the  jury  must  acquit  Tills  is  settled  in  this 
state  by  the  statute  which  declares  that 
**wben  tliere  Is  a  reasonable  doubt  of  the  de- 
fendant's guilt  upon  the  testimony  In  the 
whole  case  be  Is  entitled  to  an  acquittal." 
Kirby'B  Dig.  S  2387.  But  If  this  statement  of 
the  prosecuting  attorney  was  correct — that 
when  the  killing  is  proved  the  defendant 
must  show  by  a  preponderance  of  the  evi- 
deuce  that  the  kUllng  was  Justifiable— the 


jury  would  have  to  reject  his  defense  when- 
ever It  was  not  supported  by  a  preponder- 
ance of  the  evidence.  This  would  limit  the 
doctrine  of  a  reasonable  doubt  to  tbe  fact  of 
the  killing,  and,  when  that  was  established 
beyond  a  reasonable  doubt,  it  would  put  the 
burden  on  tbe  defendant  of  establishing  jus- 
tification by  a  preponderance  of  the  evidence ; 
and,  if  he  failed  to  do  so,  the  jury  would  be 
required  to  convict  him,  even  though  the  evi- 
dence adduced  by  him  was  sufficient  to  raise 
a  reasonable  doubt  as  to  his  guilt  But  It 
cannot  be  said  that  the  defendant  must  make 
out  his  defense  by  a  preponderance  of  the  evi- 
dence, and  also  that  he  is  entitled  to  an  ac- 
quittal If  on  the  whole  case  the  jury  have  a 
reasonable  doubt  of  his  guilt,  for  the  two 
propositions  are  to  some  extent  Inconsistent 
Testimony  not  sufflcieut  to  establish  a  fact 
by  a  preponderance  of  the  testimony  may  be 
sufficient  to  raise  a  reasonable  doubt  as  to  the 
existence  of  the  fact  To  tell  the  jury  that 
they  must  convict  unless  the  fact  of  self-de- 
fense is  established  by  a  preponderance  of  the 
testimony,  and  also  that  they  must  acquit  if 
they  have  a  reasonable  doubt  as  to  whether 
the  defendant  acted  In  self-defense.  Is  tolling 
them  to  follow  two  rules  which  may  lead  to 
very  different  results.  The  statute,  it  will  be 
noticed,  says  nothing  about  preponderance  of 
evidence.  It  says  that '  the  killing  being 
shown,  the  burden  Is  on  the  defendant  to 
show  facts  that  justly  or  excuse  the  homi- 
cide. When,  however,  he  Introduces  his 
proof,  tbe  question,  says  Mr.  Wharton,  arises: 
"Is  it  sufflcieut  for  him  If  he  raises  a  reason- 
able doubt  as  to  the  defense  he  advances?  Or 
must  he  establish  this  defense  by  a  prepon- 
derance of  proof  in  order  to  entitle  him  to  an 
acquittal?*  He  answers  the  question  by  say- 
ing that  when  the  defense  traverses  some  es- 
sential ingredient  of  the  Indictment  such  as 
malice  or  premeditation,  it  is  sufficient  if  the 
proof  raises  a  reasonable  doubt  If  the  de- 
fendant undertakes  to  show  that  the  act  was 
done  In  necessary  self-defense,  this  tends  to 
rebut  the  allegation  of  malice;  and,  if  the 
jury  have  a  reasonable  doubt  on  that  point 
they  should  acquit  tor  that  is  a  reasonable 
doubt  as  to  whether  an  essential  charge  in 
the  indictment  Is  true  or  not  It  Is  otherwise 
wben  the  defense  does  not  traverse  any  essen- 
tial avtfment  of  tbe  indictment — for  instance; 
when  former  conviction  or  acquittal  of  tbe 
same  offense  is  set  up.  Wharton's  Crim.  Neg. 
Sfi  331,  334.  Our  statute,  as  before  stated,  has 
answered  the  question  for  this  stafb  in  the 
same  way.  by  declaring  that  wben  there  is  a 
reastmable  doubt  on  tbe  whole  case,  the  jury 
must  acquit;  thus  showing  that  the  defend- 
ant is  not  required  to  make  out  his  case  by  a 
preponderance  of  the  evidence.  The  state- 
ment of  the  law  made  by  the  prosecuting  at- 
torney was  clearly  wrong,  and  when  objec- 
tion was  made  to  it  the  court  should  have 
stopped  him  and  told  the  jury  to  disregard 
that  statement  Tanks  v.  State,  Tl  Ark.  45tt 
7S  &  W.  851  But  the  court  did  not  do  sd. 
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and,  m  effdct,  told  the  J1U7  Uiat  wtaUe,  If  tber 
bad  a  reasonable  doubt  on  tbe  whole  case, 
the7  Bhoold  acquit,  yet  that  as  to  matten  of 
mltlgatliHi  the  defendant  must  fnrnlah  a  pre- 
ponderance of  the  evidence.  We  have  already 
shown  that  this  atatonait  of  tbe  law  la  con- 
tradictory, and  la  not  correct  As  defendant 
did  famish  tbe  erldenoe  of  sereral  wltnessea 
tending  to  show  that  tte  killing  was  In  seU- 
deCense,  he  bad  tbe  tiifiit  to  have  tbe  jury 
told  that  It  was  not  necessary  for  his  acquit- 
tal that  the  evidence  on  this  point  should  pre- 
ponderate In  his  teTor,  hot  that,  if  it  only 
raised  a  reasonable  doubt  of  tils  guilt  aa  tbe 
whole  case,  be  was  oitltled  to  an  acquittal. 
TtM  court  BO  stated  the  law  to  tbe  Jury  in  his 
genornl  instructions,  but  permitted  the  prose- 
cuting attorney  to  argue  to  the  contrary  be- 
fore tbe  Jury.  This  ruling  of  the  court  upon 
objection  to  tbe  argumrait  was,  we  think,  er* 
roneouB  and  prejudicial  to  the  defendant,  for 
which  the  Judgment  must  be  reyeised,  and  a 
new  trial  ordered. 
It  Is  so  <n<dered. 


BUBNS  T.  8T.  LOUIB  SOUTHWESTBRN 
BT.  00. 

(SnproDie  Oonrt  of  Arkaasaa.  Jane  10,  1906b) 

1.  Raixwadb— Nmuobhob  —  Walkxho  on 

TBACE— GORTBIBirrOBT  Neolioekce. 

Where  one  walking  on  a  switch  track  In  a 
railroad  yard,  and  who  waa  familiar  with  the 
tracks,  looked  and  saw  a  train  starting,  and 
thoosht  that  it  was  movlnc  upon  the  track  on 
which  he  was  walking,  and  he  stepped  orer  to 
another  track,  and  was  Injured  by  the  train, 
whidk  was  moving  on  that  track,  ha  was  guiltx 
of  contributoiy  nvligence. 

[Ed.  Note. — For  cases  In  point,  see  tdL  41, 
Cent.  Dig.  Railroads,  H  IZSTTim] 

2.  &Ua— DiSCOTKBKn  Pbbil— -Nkozjokncx. 

In  an  action  for  injuries  received  by  (me 
walking  on  a  railroad  track,  held,  that  the  evi- 
dence uUed  to  diow  negligence  on  the  part  of 
the  operatives  of  a  locomotive  in  not  stopping 
the  tndn  after  discovering  plaintiff's  peril. 

Appeal  from  drcalt  Court;  Monroe  Coun- 
ty; Geo.  M.  Ohapllne,  Judge. 

Action  by  Bums  against  the  St  Louis 
Southwestern  Railway  Company.  From  a 
Judgment  In  favor  of  defendant,  plaintUI  ap- 
peals.  Affirmed. 

On  the  14th  day  of  October,  1901,  appel- 
lant was  conducting  a  hay,  farming  Imple- 
ment, and  lumber  business  at  Stuttgart 
This  business  trrongbt  him  often  to  appellee's 
depot  at  Stuttgart,  where  be  bad  bams  on 
each  side  of  the  numerous  switches  of  ap- 
pellee at  tbe  depot,  and  wagon  scales  be- 
tween tbe  bams,  where  hay  and  other  farm 
products  were  weighed.  He  often  dolly 
passed  over  the  many  switches,  as  well  as 
the  "main"  and  "passing"  track  at  the  depot 
On  the  day  appellant  was  Injured,  to  use  the 
language  of  his  counsel  In  describing  the  In- 
Jury:  "He  had  Jnst  left  the  depot,  and  snw 
a  train  standing  just  northeast  of  the  depot 
at  tbe  tank,  and  knew  that  It  could  not  get 


on  flie  'i^uBlnif  trade  nntn  It  eanw  N  steps 
south  of  the  depot  and  about  tfw  Unia  said 
freight  train  readied  said  passing  track  he 
turned  lonnd  and  looked  at  It,  and  saw  It 
turn,  as  be  though^  m  the  pastfng  track 
which  he  was  then  on,  as  l£  was  tbe  custom 
of  trains  of  that  kind  to  do.  He  waa  familiar 
wltli  tbe  difloent  trains  6m  the  Oottaa  Belt 
Railroad.  Some  are  local  fr^ht  trains,  and 
some  are  through  freight  trains,  and  there 
are  16  or  20  passing  during  Ibe  day.  Mow, 
he  walked  down  the  passing  tradt  for  some 
distance,  wlildi  traa  tbe  common  walkway, 
and,  bearing  tbe  train  more  raitfdly,  Oiod^ 
It  would  be  safer  to  step  over  on  tbe  main 
track  and  be  further  away,  so  It  could  pass. 
Now,  he  used  his  eyes,  and  he  tbooglit  he 
saw  It  go  on  the  pasting  track,  as  It  was  the 
custom  of  that  dass  of  trains  to  do  so.**  The 
train  ran  blm  down  while  be  was  on  tbe 
main  track,  lujurlng  him  serwely.  Ue 
broutfit  suit  setting  out  in  minute  details  tbe 
sttnatlon  at  tbe  d^ot  of  the  bouses.  tiainB, 
tracks,  and  all  the  drenm stances  of  tbe  un- 
fortunate occurrence.  His  spedflcatlfma  of 
negligence  were  ttiat  tbe  train  waa  running 
at  an  unusually  rapid  veed— at  least  14 
miles  per  hour—when  It  should  have  been 
running  not  exceeding  4  miles  per  boor  In 
obedlmce  to  tbe  dts  ordinance;  that  the 
men  in  charge  of  the  train  were  not  le^ing 
a  constant  lookout^had  they  dome  so,  Hiey 
could  have  prevented  the  Inju^;  that  on  ac- 
count of  tbe  unusual  Qpeed  the  train  could 
not  be  stopped  after  appellee's  Berranta  dis- 
covered his  situation,  whereas  it  ml^t  have 
been  stopped  after  seeing  him,  bad  the  train 
been  running  not  more  than  4  miles  per  hour, 
as  required  by  the  ordinance,  etc  The  an- 
swer  denied  all  material  allegations,  and  set 
up  contributory  negligence.  After  ttie  evi- 
dence was  In,  the  court,  at  the  request  et 
appellee, -directed  a  Terdlct  In  its  farw. 

H.  A.  Parker.  J.  B.  Parker,  and  a  Bl  Pot- 
tit  for  appellant 

8.  H.  West  and  J.  <X  Hawthorne,  fw  ap- 
pellee. 

Continental  Imp.  Oo.  v.  Stead,  9S  U.  8. 
161,  24  Ll  EU.  403;  Ry.  t.  Houston,  96  U.  S. 
607,  24  L.  Sd.  542:  Schofleld  v.  Ry..  114  C. 
8.  616,  S  Sup.  Ct  126,  29  L.  Bd.  224;  Ry.  t. 
Blewett  66  Ark.  236,  4S  S.  W.  M8;  Brennan 
T.  Delaware  Railroad,  83  Fed.  124,  27  C.  C.A. 
418;  Tucker  t.  Baltimore  Ry.  OOb,  fiS  Fed. 
r     8  a  a  A.  416L 

WOOD,  J.  (after  stating  tbe  fact*).  It 
is  unnecessary  to  discuss  the  evldoMe  at 
length.  Tbe  appellant  was  guilty  of  contrib- 
utory negligence^  aceradlng  to  Itie  undlqint- 
ed  facts,  and  It  was  Hie  plain  duty  of  tbe 
court  to  declare,  as  matter  of  law,  tfaat  ap- 
pellant had  no  cause  of  action. 

On  tbe  question  of  contributory  nsgngwiiie 
this  was  the  testimony  of  appellant  himself 
aa  abstracted  by  Ua  oonnsel:  *fHe  started 
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from  tbe  depot  to  go  to  a  pair  of  scales  to 
weigh  a  load  of  hay,  and  he  was  on  what  la 
called  the  'passing  track,'  and,  remembering 
that  a  freight  train  was  at  the  tank  Just 
northeast  of  the  depot,  about  100  yards,  and 
bearing  It  start  from  the  tank,  when  It  got 
Jast  southwest  of  the  depot  a  few  feet — a 
point  where  all  the  switches  branch  ont — he 
looked  back,  and  thought  he  saw  the  engine 
beading  for  the  passing  track,  which  it  was 
castomary  for  trains  of  that  kind  to  do.  He 
then  stepped  across  the  usual  traveled  way 
between  tbe  two  tracks,  and,  to  be  sure  he 
was  out  Qf  the  way,  he  stepped  over  In  the 
centei^  of  the  main  track,  and  immediately 
the  engine  struck  him,  when  he  was  just 
about  at  the  southern  or  western  edge  of 
College  street,  on  a  line  with  the  western  line 
of  College  street  After  he  stepped  on  the 
main  track  be  walked  at  least  thirty  yards, 
or  ninety  feet,  before  he  was  struck."  This 
leaves  nothing  for  the  Jury.  According  to 
familiar  rules  often  announced  by  this  coort, 
appellant  did  not  make  that  use  of  his  senses 
for  his  own  protection  which  the  law  exacte 
before  he  can  recover  for  the  negligence  of 
the  company  that  concurred  In  his  injury. 
By.  V.  Martin,  01  Ark.  B49,  88  S.  W.  lOTO; 
Ry.  T.  Blewltt,  66  Ark.  285.  4B  8.  W.  548; 
By.  V.  Crabtree,  69  Ark.  1S4,  62  8.  W.  «4. 

Appellflnfs  great  familiarity  with  tbe 
tracks  and  trains  where  he  was  Injured,  and 
the  ever  Imminence  of  peril  where  there  was 
so  much  passing  and  switching,  should  have 
kept  his  sense  alert,  and  have  caused  him  to 
walk  between  the  railroad  tracks,  where, 
according  to  the  witnesses,  It  was  "nice  and 
smooth,"  and  free  from  all  danger.  Tbe  law 
wisely  and  justly  holds  tbe  company  liable 
for  its  own  acte  of  negligence  which  result 
in  iixjury  to  another.  But  there  would  be  no 
reason  or  justice  In  holding  it  responsible 
for  the  mistakes  of  another  which  It  did  not 
cause,  and  could  not  prevent,  and  bat  for 
which  there  would  have  been  no  Injury  not- 
wltbstandlng  its  own  negligence.  Ry.  v. 
Cullen,  54  Ark.  481,  18  S.  W.  169;  By.  T. 
Roes,  66  Ark.  271,  19  S.  W.  837;  By.  v.  Tlp- 
pett,  66  Ark.  457,  20  a  W.  161;  Catlett  v. 
By.,  67  Ark.  461,  21  8.  W.  1062,  88  Am.  St. 
Rep.  254;  see,  also,  By.  v.  Moeeley,  57  Fed. 
021,  6  O.  a  A.  641,  and  other  cases  dted  in 
appellee's  brief. 

There  is  no  proof  whatever  that  would 
warrant  tbe  conclusion  that  appellee  wan- 
tonly, maliciously,  or  Intentionally  Injured 
appellant,  or  was  guilty  of  such  negligence 
after  discovering  appellant's  peril  as  to  make 
an  inference  of  this  kind  justifiable.  Mo. 
Pac.  Ry.  V.  Moseley,  67  Fed.  921,  6  0.  C.  A. 
641.  On  the  contrary,  appellant  alleges  In 
his  complaint  that  "they  were  running  the 
train  at  such  an  unusual  speed  that  It  could 
not  be  stopped  after  seeing  him,"  and  tbe 
evidence  on  tbe  part  of  the  engineer  and 
fireman  was  affirmative  and  positive  that 
they  "did  not  see  him  an  the  main  line,  and 
never  knew  he  waa  there  until  after  the  ac- 


cident," thus  distinguishing  the  case  la  this 
respect  from  the  recent  case  of  By.  v.  John- 
son (Ark.)  86  8.  W.  282,  and  By.  T.  Hill,  73 

Ark.  ,  86  8.  W.  808. 

Judgment  affirmed. 


JOHNSON.  BSBOER  ft  CO.  v.  DOWNING. 
(SupruDS  Court  of  Arkansas.   June  17,  1905.) 

1.  Nona  —  CotXATKBAi.  Baouairr  —  Nones 

OW  NONPAYMKHT. 

Where  defendaot,  after  transferring  a  third 
person's  note  to  plaintiffs  as  collateral  securltr 
for  a  debt,  executed  his  note  for  the  full  amoant 
of  his. indebtedness,  he  therebr  waived  any  lia- 
bility to  him  as  indorser  because  of  failure  to 
zoake  demand  and  give  notlca  of  nonpayment. 

2.  Bahb  —  Oozxaorno  Ooluxbbjx— Dhj- 
eBHcn. 

Where  plalntISs  retained  as  collateral  a 
note  of  a  third  person  transferred  by  defendant 
before  execntlnc  his  note  to  them,  they  were 
bound  only  to  use  reasonable  diligence  to  collect 
It,  and  were  liable  only  for  gross  negligence  In 
failing  to  collect  the  note  and  protect  defend- 
ant from  loss,  and  he  cannot  complain  of  mere 
delay  in  fordng  payment  of  the  collateral  note. 

[Ed.  Note.— 'For  oases  In  point,  see  vol.  7, 
Cent.  Dig.  Bills  and  Notsa^  H  1007.  1067.] 

8.  iNTiBxar— Ratk  avtbb  MATuatrr. 

Where  a  note  bearing  10  per  cent  Inter- 
est contains  no  stipulation  for  interest  after 
maturity,  interest  must  be  computed  at  10  per 
cent  from  date  to  matority  and  thereafter  at  6 
per  cent  . 

[Ed.  Note. — For  eases  in  point,  see  rA  7, 
Cent  Dig.  Bills  and  Notes.  S 

Appeal  from  Poinsett  Gbancoy  Court:  Ed- 
ward D.  Robertson,  Chancellor. 

Action  by  Johnson,  Berger  ft  Co.  against 
A.  R.  Downing.  From  a  decree  fiw  defend- 
ant, plaintiffs  appeal.  Reversed. 

Appellants,  Johnson,  Berger  ft  Ca,  a  firm 
of  merchante  at  Jonesboro,  Ark.,  brought 
this  suit  In  chancery  to  foreclose  a  mortgage 
executed  to  them  by  appellee,  A.  B,  Down- 
ing, on  January  8,  1890,  upon  certain  land  In 
Poinsett  county,  to  secure  payment  of  a 
debt  In  the  sum  of  $521.81,  evidenced  by 
promissory  note.  The  greater  part  of  the 
note  Is  admitted  to  have  been  paid;  tbe  only 
dispute  being  as  to  two  credlte  claimed  by 
appellee,  which.  If  allowed,  extinguished  the 
balance  of  the  debt.  These  disputed  credits 
are  as  follows:  That  appellee  Indorsed  and 
delivered  to  appellante,  as  collateral  secu- 
rity, the  negotiable  promissory  note  of  one 
Cox  and  two  other  persons,  for  the  sum  of 
$100,  dated  September  27,  1898,  due  aud  pay- 
able 49  days  after  date,  but  which  was  never 
paid,  nor  the  amount  credited  to  appellee, 
though  the  appellante  could  (so  It  is  alleged 
by  appellee),  by  proper  diligence,  have  col- 
lected said  note;  and  he  alleges  that  appel- 
lants neglected  to  present  said  note  at  ma- 
turity to  the  makers,  and  to  notify  appellee, 
as  tudorser,  of  tbe  nonpayment  thereof.  Also 
that  appellee  Indorsed  and  delivered  to  appel- 
lants, as  collateral  security,  the  note  of  one 
Oahoon  for  the  aom  of  ISO,  secured  by  chat- 
tel mortgage,  and  tliat  appellants,  without 
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ths  knowledge  ox  consent  of  appellee,  pwrnit 
ted  Gaboon  to  sell  tbe  mortgaged  cbattela  to 
other  parties,  who  assumed  payment  of  the 
note,  but  paid  only  $70  thereof,  and  that. the 
balaiMe  of  910  and  Interest  should  be  cred- 
ited on  appellee's  note.  These  two  credits, 
If  allowed,  are  sufficient  to  eztlngnlsh  the 
balance  claimed  by  appellants  to  be  unpaid 
on  appellee^  note.  Tbe  ctaancellrar  fonnd  In 
faTor  of  the  def^danl;  allowing  the  cred- 
its, and  entered  a  decree  accordingly,  tcom 
which  decree  the  plaintlffB,  Johnson,  Berger 
&  Co.,  appealed. 

Frlerson  &  Frleraon,  for  appellants.  N.  P. 
Lamb,  J.  F.  Oantney,  and  J.  M.  Virgin,  for 
jippellee. 


MeOULLOCH.  J.  (after  atating  the  facts). 
.According  to  the  pleadings  and  testimony  In 
the  case,  the  Cox  note  was  ddirered  by  ap- 
pellee to  appellants  aa  collateral  security  for 
debt  owing  by  the  former  to  the  latter.  The 
note  bears  date  of  Septemb^  27,  1898,  and 
was  payable  in  49  days  after  dat^  and  there- 
fore f^  due  on  November  IS,  1888L  The 
erldenca  is  conflicting  as  to  whether  appel- 
lants resented  tbia  note  to  the  makers,  and 
In  due  time  notifled  appellee  of  its  nonpay- 
ment; bat  It  is  undisputed  that  the  note  was 
indorsed  and  delivered  to  appellante  by  ap> 
pellee  befbre  maturity,  or  at  least  some  time 
before  tbe  date  of  the  execution  of  appellee'a 
note  to  appellants,  December  13,  1808.  This 
being  true,  appellante  cannot  be  held  liable 
for  a  failure  to  make  demand  of  payment 
and  notice  of  nonpayment.  Appellee,  by  sub- 
sequottly  executing  to  appellante  his  note 
and  mortgage  for  the  full  amount  of  bis  debt, 
waived  any  liability  of  appeUante  to  him  as 
indorser  by  reas<ui  of  their  failure  to  have 
made  demand  and  given  noUce  of  nonpay- 
ment. If  he  Intended  to  insist  upon  a  credit 
of  the  amount  of  the  Cox.  not^  he  should 
have  claimed  It  before  ezecntlug  lils  note  to 
.appellante  fbr  the  full  amount  of  his  debt 
By  retaining  possession  of  the  Oox  note  as 
collateral  security  to  Appellee's  note  to  them, 
appellants  were  bound  only  to  use  reasonable 
dtligenoe  to  collect  it,  and  are  liable  only  Cor 
gross  negligence  in  failing  to  teke  the  proper 
steps  to  collect  tbe  note  and  protect  appellee 
from  loss.  Golebrook  on  Col.  Becurltles,  t 
114;  Jones  on  Fledges  *  CoL  Securities,  SS 
682,  683;  22  Am.  &  Bng.  Bncy.  L.  pp.  801. 
902;  Hanover  Nat  Bank  v.  Brown  (Tenn.) 
.88  a  W.  206;  Beeves  T.  Plough,  41  Ind.  204; 
Coopor  V.  Simpson,  41  Minn.  46,  42  N.  W. 
eOl.  4  L.  B.  A.  19i  16  Am.  St  Bep.  667. 

The  evidence  in  this  case  does  not  show 
(the  bnrden  of  prottf  being  upon  tbe  appellee 
to  esteblish  that  facQ  that  appellante  failed 
to  exercise  due  dilig«ice  to  collect  ttkB  note, 
-or  that  any  loss  resulted  from  app^ante'  al- 
leged failure  to  present  tbe  note  for  payment 
and  promptly  noUfy  appeiUee  of  the  mmpay- 
mrait  Appellante  were  not  liable  for  mere 
delay  in  mforcing  the  collateral,  eq»eelally 


where  there  has  been  no  demand  upon  them 
to  ane  tbe  makers  of  the  note.  Oolebrook  «i 
CoL  Secnrittes,  |  208;  Friend  r.  Smith  OIn 
Co.,  CO  Ark.  66,  26  S.  W.  374. 

Appellee  had  a  perfect  right  to  pay  off  the 
debt  to  aii^lante  at  any  time,  and  reanlre  a 
aurrendw  of  the  collateral  not^  but,  having 
fftUed  to  do  this,  or  make  demand  upon 
appellants  to  sue  on  the  not^  he  cannot  com- 
plain of  mere  delay  on  the  part  of  app^Uanls 
in  fordng  payment  of  the  collateral  note. 
The  same  may  be  said  of  the  Cahoon  note. 
The  evidence  does  not  show  that  app^lante 
ever  accepted  the  note  as  a  pro  tauto  pay- 
ment, or  otherwise  than  as  collatecti  secn- 
rl^,  or  that  they  ever  consented  to  a  sale  of 
the  mortgaged  chattels.  At  most;  tbey  were 
only  guilty  of  delay  in  bringing  suit  to  en- 
force the  security.  We  think  the  tdiancdlor 
erred  in  allowing  appellee  credit  for  ^ther  of 
these  notes. 

The  note  sued  on  stipulated  that  it  should 
bear  'interest  from  date  at  the  rate  of  ten 
per  cent  per  anntmi."  without  any  stipula- 
tion for  intw^  after  maturity.  Under  the 
rule  CBtabllsbed  by  many  dedslons  of  this 
court,  Interest  must  be  computed  at  tiie  rate 
of  10  per  cent,  from  date  to  maturity,  and 
thereafter  at  6  per  cent  Newton  t.  Ken- 
nedy, 81  Ark.  626,  25  Am.  Bep.  592;  Petti- 
grew  V.  Summers,  32  Ark.  571;  Gardner  v. 
Barrett  86  Ark.  476;  Johnson  t.  Myer.  M 
Ark.  437.  16  8.  W.  121.  Computing  Interest 
according  to  this  rule,  and  after  allowing  ap- 
pellee all  credits  for  payments  made.  Includ- 
ing the  payment  of  $56.09  made  since  tbe 
commencement  of  this  suit  we  find  tbat  ap- 
pellee Is  still  Indebted  to  appellante  in  the 
sum  of  9124.38,  with  Interest  at  6  per  cent. 
per  annum  from  February  4,  1902,  the  date 
of  the  last  payment 

The  decree  Is  therefore  reversed  and  re- 
manded, with  directions  to  enter  a  decree 
in  favor  of  appellante  for  the  above  amount 
and  intK«8t  aforesaid,  and  coste  of  mdt,  and 
that  ttie  mortgage  be  foreclosed. 


LITTLE  ROOK  BT.  ft  BLBOTBIO  GO.  t. 
CITY  OF  NOBTH  LITTLB  BOCE. 

(Snprems  Omrt  of  Arkansas.   June  17,  1900^) 

1.  iRJURCriOII— BXGIPBOOAI.  OPBKATION. 

Kirt>r'a  Dig.  %  5522,  autboriaei  parte  of 
one  municipal  corporation  to  be  annexed  to  an- 
other, and  provides  that  U  a  majority  of  those 
voting  at  the  election  held  to  dttennine  Uie  ad- 
visability of  anneaation  shall  vote  in  favor  ot 
annexation,  the  council  shall  bo  declare  and 
record  it  after  which  the  consolidated  territo- 
ry shall  constitute  a  mnnicipal  corpwBtiaii. 
After  an  election  to  determine  the  que^oD  of 
consolidation  had  been  held,  the  council  of  tlw 
annexing  municipality  was,  at  the  instance  of 
the  other  mnnicipality  and  a  private  ct^jton- 
lion,  enjoined  from  declaring  the  result  whk^ 
was  In  favor  of  annexation.  Pending  dM  in- 
junction the  municipality  to  which  the  an- 
nexed territory  had  formerly  belonged  granted 
to  the  private  corporation  a  franchise  to  coa- 
■trnct  wd  operate  a  atieet  railroad  in  ttaa  an- 
nexed  territory.   Held,  that  the  trancUn  was 
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Told ;  the  city  havIiiE  do  right  to  fnnt  It  diiT' 
ing  Qm  pendency  of  the  Injunction. 

2.  MdNIOIFAL  COBPOBA-nONS  —  BXBBOISB  OW 

Invalid  Franchise — Estopfkl. 

The  fact  that  pending  the  Injunction  tht 
private  corporation  ezpecaed  a  large  sum  in 
partially  constructing  its  road  without  objec- 
tion from  the  annexing  municipality  did  not  es- 
top the  latter  from  asserUiis  the  iniralldity  of 
the  francbiae. 

3.  SAKE—Afrmxanon  ta  Tsbbhobt— Con- 

MINCZMIJIT  or  JUBISDICnON. 

Kirby'i  Dig.  {  S522,  authorizes  parts  of 
one  monicipal  eorimration  to  be  annexm  to  an- 
other, and  proTides  that,  if  a  majority  of  those 
voting  at  the  election  held  to  determine  the  ad- 
visabilil^  of  annexation  shall  TOte  in  favor  of 
annexation,  the  council  shall  so  declare  and  re- 
cord 1^  tilta  which  the  consolidated  terri- 
tory ahmll  ctuistitute  a  municipal  corpiuation. 
Held,  the  Jnrlsdlotion  of  the  annexing  manld- 
patity  orer  the  annexed  territory  commences 
when  the  result  of  the  election  is  declared,  and 
doe*  not  relate  back  to  the  time  wbem  the  deo 
tion  was  ordered. 

4.  Baw  —  Fbahghibcb  —  Ekjotuiit— Gon- 
Dinons  Pbbcxdent. 

Where  an  ordinance  granting  a  frandiise 
to  a  street  railway  company  provided  that  be- 
fore the  rights  conferred  should  be  enjoyed  the 
company  saould  obtain  from  the  county  court  a 
connrmation  of  the  right  of  way  over  a  bridge, 
the  obtaining  of  the  consent  of  the  county  court 
was  a  reasonable  and  enforceable  condition  pre- 
cedent to  the  acqnlaltion  «f  any  rights  under  the 
frandiise. 

5.  SAICS— RUJBOnABLI  TllCB. 

Where  an  ordinance  granting  a  franchise 
to  a  street  railway  company  provided  that,  be- 
fore the  rights  conferred  should  be  enjoyed,  the 
company  sbould  obtain  from  the  conn^  court 
a  confirmation  of  the  right  of  way  over  a 
bridge,  the  company  was  required  to  obtain  the 
consent  of  the  county  coart  within  a  reason- 
able time,  but  one  month  was  not  a  reasonahle 
time. 

Battle  and  Wood,  33^  dissenting. 

Appeal  from  Pnlaakl  Chancery  Court; 
Jeiw  a  Hart;  <3umcellOT. 

Action  by  the  city  of  Nortb  UtUe  Bock 
against  Little  Bock  Railway  A  Blectrtc 
Ckimpaiiy.  From  a  judgment  for  plalntlfr, 
defendant  appeala.  Reversed. 

On  tibe  16tb  of  March,  1903,  the  General 
Assembly  passed  an  act  authorizing  parts  of 
one  municipal  corporation  to  be  annexed  to 
another  mnnlclpal  corporation.  This  act  Is 
contained  In  section  5522.  Klrby's  Dig.  On 
the  11th  of  May,  1903,  petitions  were 
filed  with  the  town  council  of  the  town  of 
North  littie  Rock,  signed  by  a  majority  of 
the  citizens  of  that  town  and  a  majorlt7  of 
the  dtlzena  of  the  IClgbtb  Ward  of  the  clt7 
of  Little  Rock,  praying  for  the  annexation 
of  the  Eighth  Ward  of  Little  Rock  to  the  In- 
ompwated  town  of  North  Little  Bock.  On 
tbe  15th  of  June,  1003,  an  ordinance  was 
passed,  calling  for  an  election  to  be  held  In 
tlie  affected  territory  on  the  question  of  an- 
nexation, pursuant  to  the  terms  of  the  act 
Tbe  election  was  called  for  July  21,  1903. 
On  tbe  8th  of  July,  1903,  the  cit7  of  Llttie 
Bock,  its  mayor  and  aldermen  and  numer- 
oos  dtlxens  and  corporations — among  the 
latter,  the  appellant  which  will  hereafter 
be  called  tbe  "Street  Ballway  Cf»npaD7" — 


filed  a  cmnplalnt  In  tbe  Pnla«ki  chancery 
court  against  tbe  town  of  North  Little  Bock. 
The  complaint  aet  forth  fully  the  relation 
of  tbe  Eighth  Ward  to  the  dty  of  Little 
Bode,  and  the  all^^  effect  npcm  It  and  tbe 
cit7  of  Little  Bock,  ^old  the  proposed  an- 
necatlim  to  Nortb  Little  Bode  be  consum- 
mated. The  complaint  alleged  that  the  act 
under  which  the  proceedings  were  progress- 
ing was  unconstitntlonal,  f«  varloaa  reasons 
set  forth  therein,  and  conseqo^tly  tbe  whole 
proceeding  under  it  was  v<4d,  and  Bought  to 
arreat  h7  Injunctlcm  tbe  election  ordered  for 
July  2lBt  Tbe  canplalnt  further  alleged: 
"ComplalnantB  further  state  that,  unless  de- 
fendants are  restrailned  from  holding  sudi 
election  and  proceeding  further  under  said 
act,  defaidanta  will  btM  aald  election,  will 
declare  the  result  in  favor  of  disannexation, 
and  will  then  proceed  to  grant  all  kinda  of 
franchises,  privileges,  lioenaea,  and  contracts 
of  public  nature;  that  aald  franchiaes,  privi- 
leges, and  contracts  will  conflict  wltii  those 
heretofore  granted  by  the  said  dty  of  Llttie 
Bock ;  that  It  will  grant  street  car,  lighting, 
and  water  franchises  to  parties  other  than 
those  to  whom  they  have  be«i  granted  by 
said  dty."  Other  probable  conflicts  In  rights 
and  jurisdiction  were  alleged  to  be  imminent 
The  prayer  was  to  restrain  tbe  holding  of 
■aid  electlcm,  and  from  taking  any  further 
steps  towards  annexing  the  Eighth  Ward  to 
North  Llttie  Bock.  On  July  16th  a  demur- 
rer was  sustained  to  the  complaint  and  the 
Injunction  refused,  and  the  dty  of  LitUe 
Rock  and  its  coplalntilfs  appealed  to  the 
Supreme  Court  The  court  was  not  then  In 
seesloD,  and  application  was  made  to  Hon. 
Henry  O.  Bunn,  then  chief  Justice  of  tbe  Su- 
preme Court,  for  an  Injunction  pending  the 
appeaL  The  petition  to  the  chief  Justice 
recited  the  status  of  the  annexation  proceed- 
ings and  the  litigation,  and  alleged  "that  for 
the  reasons  and  grounds  set  forth  and  re- 
ferred to  In  said  complaint,  and  for  others 
hereinafter  set  forth,  it  is  of  the  utmost  Im- 
portance that  a  temporary  restraining  order 
should  be  issued  by  your  honor  in  vacation 
of  said  Supreme  Court,  to  restrain  said  de- 
fendants from  all  further  proceedings  In  the 
matters  set  forth  and  referred  to  In  said 
complaint  and  exhibits,  during  the  vacation 
of  said  Supreme  Court,  and  until  Its  further 
order."  Then  other  and  additional  reasons 
were  alleged  why  the  Injunction  should  Is- 
sue. This  further  statement  appears  In  the 
petition:  "PlalntiifB  further  state  that  the 
granting  of  the  injunction  herein  prayed  for 
will  work  no  Injury  or  detriment  to  the  de- 
fendants ;  that  It  will  only  result,  so  far  as 
the  defendants  are  concerned.  In  a  postpone- 
ment of  the  election,  if  said  act  Is  hereafter 
adjudged  to  be  constitutional ;  that  said  in- 
Junction  will  In  all  respects  merely  result 
In  tbe  maintenance  of  the  status  quo  of  the 
parties,  property,  and  interests  berdn  In- 
volved." On  July  IStb  Chief  Justice  Bunn 
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refraed  to  enjoin  the  holding  of  the  election, 
allowing  the  procee^UngB  to  go  to  the  exUsA 
ot  holding  the  electloiit  counting  the  rotei, 
and  completing  the  election  returns,  but  en- 
joined the  declaration  of  the  result,  and 
from  entering  the  same  on  the  record  of  the 
proceedings  of  the  oouncll  of  North  Little 
Bode,  and  enjoined  North  Little  Rock  from' 
doing  any  act  towards  the  anumptUm  of 
jurisdiction  or  control  oyer  the  property  or 
affairs  of  the  Blghtb  Ward,  or  the  ezerdee 
of  any  municipal  function  whatever  over  the 
same,  and  from  Interfering  with  the  existing 
jurisdiction  of  the  dty  of  Little  Bock,  until 
the  further  orders  of  the  Supreme  Court,  or 
one  of  the  judges  thereof.  It  was  further 
ordered  that  the  ballots  and  returns  of  the 
election  were  to  be  counted  and  cast  up  and 
transmitted  to  the  council  of  North  Little 
Rock,  and,  without  opening  or  further  ac- 
tion thereon,  were  to  be  kept  until  the  fur- 
ther orders  of  the  Supreme  Oourt,  or  one  of 
the  judges  thereof. 

The  act  under  whldi  this  proceeding  was 
-heia  prorided  that.  If  a  majority  of  those 
voting  at  the  election  should  vote  in  favor  of 
annexation,  the  council  fahall  ao  declare  and 
alter  [It]  upon  Its  record  bock  of  proceed- 
ing." And  "thereafter  the  said  consolidated 
territory,  and  the  inhabitants  thereof,  shall 
constitute  a  municipal  corporation  of  this 
state,"  ete.  The  declaration  of  the  vote  in 
favor  of  annexation,  and  the  record  thereof, 
constituted  the  point  where  the  Jurisdiction 
of  the  wilarged  corporation  began.  The 
chief  justice  allowed  the  proceedings  to  go 
to  this  point,  but  arrested  the  changes  of  ju- 
risdiction until  the  appeal  was  beard  and 
determined.  The  vote  at  the  election  July 
21st  resulted  In  476  votes  for  annexation, 
and  44  against  It  The  returns  were  count- 
ed, cast  up,  and  delivered  pursuant  to  the 
order,  but  the  declaration  and  record  of  the 
tenlt  stayed  by  this  injunction.  On  Feb- 
ruary 6,  1904,  the  Snprene  Court  affirmed 
the  decision  of  the  chancellor,  and  on  Feb- 
ruary 22d  time  for  filing  motion  for  recon- 
sideration was  waived,  the  injunction  dis- 
solved, and  the  annexation  proceedings  then 
completed.  On  the  25th  of  June,  1903— the 
eame  being  after  the  election  was  ordered 
and  before  it  was  held — the  council  of  the 
city  of  Little  Rock  granted  to  the  street  car 
company  a  franchise  to  build  and  maintain 
a  street  railway  over  certain  streets  in  the 
Fighth  Ward.  The  franchise,  howevtf,  con- 
tained conditions,  so  far  as  material.  In  sub- 
stance as  follows:  That  before  the  rights 
conferred  should  be  enjoyed  the  free  bridge 
over  the  Arkansas  river  (the  Eighth  Ward 
being  on  the  north  side  of  the  river)  should 
be  BO  strengthened  to  bear  with  safety  the 
weight  of  the  cars.  Details  in  regard  to  this 
were  provided  for  In  the  ordinance.  The 
next  condition  Is:  "Nor  shall  said  rights 
herein  granted  be  enjoyed  until  the  grant 
hereby  made  of  a  right  of  way  over  the  said 
free  bridge  has  been  confirmed  by  the  coun- 


ty Gomt  ot  PiUaakl  county."  Tbe  brtdge 
was  constructed  by  the  county  of  Pulaski, 
and  not  by  the  diy  of  Uttle  Bock.  It  waa 
further  provided  that  tbe  grant  would  be 
void  unless  within  80  days  after  said  con- 
firmation by  the  county  court  the  street  car 
company  should  be^  the  woik  oC  layii^ 
tracks  and  strengthening  the  bridge,  and 
prosecute  tbe  work  with  reaaonable  di^tch. 
and  complete  It  within  18  months;  hot  It 
was  provided  that.  If  the  work  waa  stopped 
by  Jndldal  proceeding,  the  time  It  waa  ao 
suspended  should  be  excluded.  The  ordi- 
nance provided  that  It  should  not  be  opera- 
tive until  the  street  car  company  abonld  «c- 
cest  Its  terms  and  condltlona  In  writing, 
within  16  days,  and  deposit  with  the  dty 
treasurer  $10,000  in  caah,  or,  at  its  option, 
a  good  bond  In  that  smn,  condltlimed  to  oudt 
ply  with  the  terms  of  the  ordinance,  and 
ccmtainlng,  among  others,  tibia  condition :  "If 
the  county  court  declines  to  confirm  tbe  rl^t 
of  way  herein  granted,  then  ttie  conncU  re> 
aorvM  the  right  to  revoke  tills  ordinance  at 
such  time  as  It  sees  fit,  or  wait  on  aaid  am- 
flrmatlott  at  Its  optkm."  In  anotlwr  aectim 
it  is  provided  that  snch  confirmation  riialt 
not  be  necessary  If  th^e  Is  obtained  a  final 
Judgment  of  the  Supreme  Court  holding  tbe 
rl^t  of  way  valid  without  soch  confirmation. 
It  la  conceded  tliat  no  litigatifKi  has  besn  be* 
gon  or  had  wherein  this  question  could  be 
finally  passed  upon  by  the  aaprmo  Ooort 
Tbe  final  section  is  that  tbe  wdinance  ahoold 
be  a  binding  contract  between  the  dty  of 
Little  Rock  and  tbe  street  car  company  upon 
Its  passage,  and  tbe  acc^tance  in  writing, 
and  depositing  the  cash  or  bond.  The  ordi- 
nance was  duly  passed.  It  waa  accqited  to 
writing  witbto  the  time,  and  the  bond  duly 
made  and  dellv^ed.  On  the  10th  of  August. 
190S,  the  dty  council  of  Little  Bock  material- 
ly ammded  tills  <»dlnancft  Tbe  part  impor- 
tant here  la  that  the  provUiaa  requiring  con- 
flrmatl<m  of  tbe  grant  ot  rlg^t  of  way  tbe 
county  court  of  Pulaski  covnly  to  be  obtained 
bef<»-e  any  rights  thoreto  cmOemA  became 
operative  was  stridden  out,  and  the  company 
giv^  an  absolute  franchlae  to  oonatroct  and 
maintain  a  street  car  line  over  certain 
streets  to  the  Eighth  Ward.  Similar  prorl- 
slons  were  made  as  to  acceptance  to  writ- 
ing, the  giving  of  bcmd,  and  other  mat^s 
not  entering  toto  this  case.  Tbia  was  passed, 
as  stated,  on  the  10th  ot  Aogost,  white  tbe 
Injunction  suit  was  pending  to  tbe  Soprano 
Court,  and  while  tbe  temporary  InJanctSon  of 
Chief  Justice  Bunn  was  to  force.  After  tbe 
passage  of  this  ordinance,  and  be€oro  tbe 
case  was  finally  determtoed,  tbe  street  car 
company  began  the  construction  of  its  line 
In  the  Eighth  Ward,  laid  considerabie  track, 
and  spent  to  all  about  $27,000  w  tbe  war*. 
It  waa  not  completed  to  any  part  at  reedy 
for  operation  when  the  decision  to  tbe  ia-. 
Junction  suit  was  rendered  by  tbe  Siqireiiie 
Court.  After  tlte  latter  event  tbe  town  of 
North  UtUe  Bock,  wbtob  had  bees  adnnosd 
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to  tbe  grade  of  a  dt?  of  tbe  first  clasa, 
brought  this  Bolt  to  annul  ttte  franchlaea, 
and  mKoaeded  in  tbe  cbancoy  conrt 

Ashley  Codcrill  and  Bose^  Honlngway  A 
Rose,  for  appellant  James  P.  Clarice,  for 
appelle& 

HILL.  O.  J.  (after  stating  the  facts).  L 
The  franchise  sought  to  be  enjoyed  was 
granted  hy  the  council  of.  Little  Rock  An- 
gost  10,  1902,  when  the  jurisdiction  of  the 
of  Uttle  Hock  over  the  Eighth  Ward 
thereof,  where  the  franchise  was  to  have 
been  enjoyed,  would  have  ceased  for  all 
purposes  but  for  the  Injunction  granted  at 
the  Instance  of  the  city  of  Little  Rock,  this 
appellant  company,  and  other  parties  to  the 
salt.  One  of  the  grounds  relied  upon  for 
the  Injunction  was  the  probability  that  the 
other  municipality  seeking  to  absorb  this 
territory  would  grant  therein  street  car  fran- 
chises conflicting  with  those  theretofore 
granted  by  the  city  of  Little  Bock.  So  far 
mm  this  record  shows,  tbe  franchise  to  this 
eompany,  granted  subject  to  several  condi- 
tions set  out  In  the  statement  of  facts,  was 
the  franchise  sought  to  be  protected  against 
encroachment  and  conflict  This  franchise 
was  amended  after  the  Injunction  so  as  to 
take  out  the  conditions  which  [weTented  It 
from  becoming  at  once  o3;)eratlv&  The  In- 
junction was  granted  upon  this  and  other 
allegations,  and  unquestionably  was  Intend- 
ed to  preserve  the  status  quo  of  the  two  mu- 
nicipalities, 80  far  as  the  SUghth  Ward  was 
concerned,  pending  the  appeal  to  determine 
whether  or  not  the  prooeedlngs  for  Its  an- 
nexation to  North  Little  Rock  were  valid. 
Lord  Chancellor  Gldon  held  that  where  a 
party  obtained  an  Injunction  which  prevents 
ed  his  adversary  from  pursuing  and  enjoying 
rights,  and  the  Injunction  was  finally  dis- 
solved, the  par^  could  not  take  advantage 
of  any  rights  which  he  had  thus  wrongfully 
prevented  his  adversary  from  enjoying.  The 
Lord  Chancellor  said:  "If  there  be  a  prin- 
ciple upon  which  courts  of  justice  ought  to 
act  without  scruple,  It  Is  this:  To  relieve 
parties  Against  that  injustice  occasioned  by 
its  ovm  acts  or  oversights  at  tbe  instance  of 
the  party  against  whom  the  relief  is  sought 
That  proposition  Is  broadly  laid  down  In 
some  of  the  cases."  In  such  cases  it  la  rea- 
soned by  the  great  chancellor  that  the  plaln- 
tifl  seeking  relief  by  tbe  mere  circumstance 
of  filing  the  bill  would  be  required  to  submit 
to  everything  conscience  and  justice  requir- 
ed; that  the  plalutlff  seeking  tbe  relief  Im- 
pliedly says  be  asks  It  on  the  terms  of  put- 
ting his  adversary  in  exactly  the  same  sit- 
uation if  it  be  determined  in  his  favor.  Pul- 
tenay  t.  Warren,  6  Vesey,  Jr.,  Chan.  Rep. 
73.  This  principle  has  found  secure  lodg- 
ment tn  equity  JuriQ>rudeuce,  and  Is  applied 
to  varying  kind  of  cases  involving  its  ap- 
plication. Frequently  It  Is  applied  when  an 
injunction  stays  an  action  and  It  becomes 


barred,  or  right  to  execution  lapses;  and  la 
many  other  cases,  when  an  injunction  wrong- 
fully prevents  the  assertion  of  a  right  or 
causes  It  to  lapse,  then  the  court  treats  the 
plaintiff  wrongfully  causing  this  effect  to 
be  reciprocally  bound  by  the  Injunction. 
MercanUle  Trust  Co.  v.  St.  L.  &  S.  F.  Ry. 
Co.  (O.  C.)  69  Fed.  193;  Hutsoupeller's 
Adm*r  V.  Btorer's  Adni*r,  12  Grat  (Va.)  579; 
Marshall  v.  MInter.  43  Miss.  666;  Work  v. 
Harper,  66  Am.  Dec.  510;  Sugg  v.  Thrasher, 
30  Miss.  133.  Chief  Justice  Schofleld,  In  ap- 
plying this  doctrine  in  a  case  In  Illinois, 
said:  "The  only  function  of  an  Injunction 
Is  to  stay  threatened  action  and  suspend  tbe 
conflicting  claims  of  right  of  the  respective 
parties  where  they  are  until  they  can  be 
properly  adjudicated.  2  Danlell,  Ch.  Pr.  (5th 
Ed.)  1630,  and  note.  And  so  it  must  neces- 
sarily follow  that  to  allow  one  party  to  ob- 
tain any  advantage  by  acting  when  the 
hands  of  the  adverse  party  are  thus  tied  by 
the  writ  or  the  order  for  it  Is  an  abuse  of 
legal  process  which  cannot  be  tolerated." 
Lake  Shore  Ry.  Co.  v.  Taylor,  184  HI.  603, 
25  N.  B.  688.  While  the  hands  of  the  city 
of  North  Little  Rock  were  effectually  tied 
by  the  Injunction  sought  at  the  instance  of 
the  city  of  Uttle  Rock  and  the  street  car 
company,  then  tbe  street  car  company  ob- 
tains from  its  coplalntlff  the  franchise  In 
question  In  territory  over  which  the  city  of 
Little  Rock  would  not  have  had  at  that  time 
a  vestige  of  jurisdiction  except  by  reason  of 
the  injunction  preserving  tbe  status  quo  In 
regard  to  franchises  as  well  as  police  and 
municipal  control.  The  statement  of  tbe 
situation  shows  more  clearly  than  argument 
that  it  Is  ineqtiitaUe  to  allow  rights  to  be 
thus  acquired. 

It  Is  argued  that  these  cases  proceed  upon 
the  ground  that  the  party  obtaining  the 
Injunction  has  violated  Its  spirit,  or  that 
the  restraining  party  took  advantage  of 
something  he  could  not  have  bad  before,  or 
that  the  position  of  the  party  enjoined  was 
more  favorable  before  the  Injuuctton.  Many 
of  the  cases  do  proceed  on  such  propositions, 
but  the  underlying  principle  is  that  the  in- 
jnnctlon  acts  reciprocally,  and  binds  in  spirit 
tbe  moving  party,  while  binding  expressly 
the  other.  While  the  city  of  Little  Rock 
could  bare  granted  an  absolute  franchise 
the  day  It  obtained  the  Injunction,  It  did 
not  do  so,  and  when  It  did  grant  the  absolute 
franchise  tbe  city  of  North  Little  Rock  was 
then  under  Injunction  from  granting  such 
franchise.  If  it  bad  not  been  under  such 
Injunction,  it  could  have  then  granted  a 
franchise  over  these  streets,  and.  the  dty  of 
Little  Rock  could  not  have  done  so.  The 
court  is  of  tbe  opinion  that  tbe  principles 
of  these  cases  apply  to  this  case. 

2.  Counsel  for  the  appellant  contends  that 
the  city  has  no  property  interests  in  tbe 
streets;  that  it  Is  a  mere  agent  of  the  state, 
to  whom  the  state  has  delegated  control  of 
the  streets^  and  the  state  In  tlie  first  in- 
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Btanoe,  and  the  dty  In  tbe  seomd  instance, 
Is  Imt  a  trnstee  for  tJie  public.  Ifony  an- 
thnltlefl  are  dted  on  thii  propoaltton,  and  It 
la  Bniained  up  In  a  recent  caae  In  the  8n- 
prane  Oonrt  ot  tbe  United  Statea  In  this 
langnage:  'TTbe  statates  show  that  there 
was  lodged  by  the  Legislature  of  Ohio  In 
the  mnnlclpal  council  of  Clereland  compre- 
benslve  power  to  contract  with  street  rail- 
way companies  In  rrapect  to  the  terms  and 
conditions  npon  which  anch  roads  ml^t  be 
constmcted,  operated,  extended,  and  consoli- 
dated. •  •  •  That,  In  passing  ordinan- 
ces based  upon  the  grant  of  power  referred 
to,  the  municipal  council  of  Cleveland  was 
exercising  a  portion  of  the  authority  of  the 
state,  as  an  agency  of  the  state,  cannot  In 
reason  be  disputed."  GICTeland  t.  Cleveland 
City  Ry.  Co.,  IM  U.  &  517.  24  Sup.  Ct  756, 
48  U  Bd.  1102L  The  argument  of  counsel  <m 
thb  Une  la  fully  conceded  as  establlahed  bi 
principle  and  by  authwlty.  But  It  does  not 
follow  firom  this  status  of  the  dty  that  It 
may  by  Its  own  act  prolong  Its  goremmental 
agency,  and  grant  rights  otherwise  divested 
from  It  by  the  state.  In  tills  case  tbe  states 
by  appropriate  legislation,  authorised  the 
tranafer  of  the  cohtrol  of  the  streets  in  ques- 
tion from  one  agent  to  anotber  agent  Tbe 
holding  agent  prolonged  Its  holding  by  this 
Injunction,  contrary,  aa  It  was  afterwards 
determined,  to  the  act  of  the  Legislature. 
Can  It  be  aald  that  on  account  of  these  gor- 
emm«ital  functions  It  Is  freed  of  the  ordi- 
nary rules  governing  litigants?  In  City  of 
Ft  Smltb  V.  McKlbben.  41  Ark.  45,  48  Am. 
B^.  19,  tbe  statute  of  Umltatlona  was  In- 
TdkeA  against  the  city's  control  of  an  alley 
of  the  Ft  Smith.   The  doctrine  of 

governmental  agency  was  there  preaented, 
but  this  court  bddt  on  a  conflict  in  tbe  au- 
thorities, that  tbe  weight  of  authority  and 
the  better  reason  were  in  favor  of  applying 
the  statute.  In  Town  of  Sean^  r.  Tamell, 
47  Ark.  209,  1  S.  W.  819,  this  court  quoted 
qiprovingly  from  Bailer  Mayor  of  New 
York,  3  Hin,  6S1,  88  Am.  Dec.  688,  as  fol- 
lows: "A  munidpal  corporation,  wfaen  in 
the  exerdse  of  franchises  and  the  prosecu- 
tion of  worba  for  Its  emolument  or  advan- 
tage^ and  In  which  tbe  state  in  ite  sovereign 
capadty  has  no  interest  Is  anawerable  as 
a  private  corporatl(Hi,  although  such  works 
may  also  be  in  tbe  nature  of  great  enter- 
prises for  the  public  good;  and  'powers 
granted  exclusively  for  public  purpose  be- 
longing to  the  corporation  in  Ite  public,  po- 
litical, or  mnnldpal  character.'  Powers 
granted  for  private  advantages,  though  the 
public  may  also  dethre  benefit  therefrom, 
are  to  be  regarded  as  exercised  by  the  mn- 
nldpallty  as  a  private  corporation."  In  Uiat 
case  an  estoppel  was  invoked  against  the 
town  of  Searcy.  In  fact  an  estoppel  may 
be  Invoked  against  the  government  of  the 
United  States,  ttie  government  of  a  state,  or 
B  mnnldpallty.  State  of  Indiana  v.  Mllk  (O. 
11  Fed.  388,  and  numerous  authorities 


fhere  cited;  La  Fayette  Bridge  Go,  t.  Streat- 
or  (a  a)  106  Fed.  729;  United  State*  v.  Ls 
OfaapeUe  (O.  O.)  81  Fed.  1B2.  In  tbe  case  of 
Indiana  t.  3111k,  aupra,  Judge  Gresbam  said: 
'^Sestdute  good  faith  should  characterize  tbe 
conduct  of  states  in  their  dealings  with  hh 
dlviduals,  and  there  Is  no  reason  in  morals 
or  law  that  will  exempt  them  from  ttie  do^ 
trine  of  estoppel."  If  the  state  may  be 
estopped,  certainly  the  agent  of  tbe  state, 
who  prolongs  the  power  of  the  state  in  Itadf, 
may  be  est(Vped  by  reason  of  Ita  action  in 
so  xffolonglng  this  power.  Passing,  however, 
from  the  governmental  agency  ot  the  dty  to 
the  result  of  the  action  of  tbe  dty  In  ptv- 
Buance  of  this  agency:  In  the  recent  case^ 
heretofore  referred  to,  ct  Clevdand  Glere- 
land  City  By.  Co.,  194  U.  8.  617,  24  Sap.  Ct 
766,  48  L.  Bd.  1102,  the  court  said  "that  Id 
the  courts  of  Ohio  the  acceptance  of  an  oidt 
nance  of  the  charact«  of  those  Just  refer- 
red to  is  deemed  to  create  a  blndlnir  con- 
tract" Citing  authorities.  Then  the  court 
considered  the  question  as  me  at  gaieni 
law,  without  treating  the  decisions  of  Gbio 
as  binding,  and  reached  the  same  condnriwL 
A  like  view  Is  taken  of  Ibe  questton  in  Uils 
state.  "Now,  a  grant  whldi  lias  been  sc- 
cepted  and  acted  upon  by  tbe  grantee  is  s 
contract  within  the  meaning  of  tbe  Consti- 
tution of  tile  United  States,  which  forbids 
\tLwm  impairing  the  obligation  ot  eontrads." 
Hot  Springs  ESec.  Ught  Co.  r.  Bot  Springs,  70 
Ark.  800,  07  &  W.  761.  There  Is  the  general 
rule.  McQuillan,  Mnn.  Ord.  |  iS8L  The 
granta  In  this  case  were  duly  accepted,  and 
constituted  contracts;  and  h«ice  it  tbilom, 
aside  from  ai^  estoppel  of  tbe  governmental 
agency,  that  the  grant  tn  question  was  a 
contract  right  and  subject  to  all  tbe  pcotee- 
tion  and  liability  of  other  contractual  rights, 
and  among  the  latter  is  tibe  sound  eqnltaUe 
rule  tiiat  audi  righte  cannot  be  acquired  In 
violation  of  an  Injunction  Obtained  for  tbe 
benefit  of  tbe  contracting  partiea.  AH  of 
these  reasons  would  be  applIcaUe  If  a  stran- 
ger bad  obta&ied  the  franchise,  bot  when  it 
Is  obtained  from  one  party  to  tbe  Injandkn 
to  favo*  of  a  oqiilalntlff  therein  tbey  are 
doubly  applicable  Without  pumilnc  the 
question  further,  the  court  Is  of  <4>tn]on  that 
neither  the  dty  of  UtUe  RoA  nor  tbs 
street  car  company  can  hold  r^ta  acquired 
over  the  streeta  of  tiie  Eighth  Ward  -dming 
the  life  of  tbe  Injunction. 

8.  An  estoppel  Is  sought  agatast  tbe  of 
North  Little  Bock  on  account  of  ita  permit- 
ting tbe  street  car  company  to  partially  con- 
struct ita  itoe  over  these  streets,  and  a- 
pend  about  127,000;  without  protest  or  nsW- 
ance.  The  dty  of  North  Little  BoA  was 
enjoined  from  interfering  in  any  manner 
with  the  Jurisdiction  and  control  of  the  cHy 
of  Uttie  Bock  over  tbe  Ei^th  Ward.  The 
street  car  company  was  acting  with  opra 
eyes.  If  it  won  ita  InJnnctiMi  salt  tta  rii^tts 
were  perfect  and  necessarily  It  knew  that  If 
it  lost  that  ita  righto  were  bnllded  aolely  on 
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rights  acquired  wbDe  It  tied  tbe  bands  of  tbe 
other  municipality  from  oerdslng  control 
OTer  tiiese  itreetB.  Tbe  caM  does  not  call 
for  an  estoppel  on  tbla  ground  agalnat  Nortb 
Little  Rock.  The  decree  In  the  court  below 
allowed  the  street  railway  company  00  days 
to  dlBpose  of  or  remove  tbe  rails,  croas-tles^ 
and  other  matarlal  placed  by  It  on  the  streets, 
and  that  Is  as  favorable  as  It  can  aSk  on 
this  score. 

4.  Deciding  that  no  x^bts  can  be  sustain- 
ed tmder  the  ordinance  of  August  10,  1902, 
does  not  dispose  of  any  rights  which  the 
street  car  company  may  have  under  tbe  or- 
dinance passed  June  25,  1002.  It  is  true 
that  tbe  ordinance  of  August  10th  repealed 
the  conditions  precedent  therein  to  Its  vest- 
ing at  once,  and  attempted  to  vest  the  firan- 
chlse  forthwith;  but  tbe  view  tbe  court 
takes  of  that  ordinance  renders  that  action 
entirely  nugatory,  and  leaves  In  fOrce  what- 
ever  rights  the  street  car  company  may  have 
bad  when  the  Jurisdiction  of  the  municipali- 
ties over  tbe  Eighth  Ward  would  have  been 
changed  hut  for  the  intervention  of  the  In- 
junction. Tbe  appellee  seeka  to  avoid  that 
proposition  by  Invoking  the  doctrine  of  re> 
latlon.  and  contends  that  the  final  act  of  an- 
nexation was  carried  haiA  to  the  date  the 
Section  was  ordered,  Jnne  16,  1003.  That 
contention  overlooks  the  plain  provlslcm  of 
the  act  under  which  tbe  proceedings  were 
had.  It  declares  that  upon  tbe  declaration 
of  tbe  vote  favorable  to  annexation  by  the 
council,  and  entering  It  upon  the  record  of 
the  council,  such  actions  constitute  the 
change  of  jurisdiction.  Those  acts  raise  tbe 
new  flag  over  the  territory  annexed.  Tbe 
obtaining  of  the  consent  of  tbe  county  court 
of  Pulaski  county  to  the  use  of  the  free 
bridge  before  the  francUse  could  he  enjoyed 
was  clearly  a  contUtion  precedent  to  Its  rest- 
ing, and  was  a  reasonable  and  enforceable 
condition  precedent  Joyce  on  Hlectiic  Law, 
H  187,  362,  and  368,  and  authorities  dted  In 
notoi.  This  uid  the  oQier  conditions  mai- 
tloned  in  tbe  ordinances  would  have  to  be 
compiled  with  within  a  reasonable  time.  In 
determining  reasonable  time,  tbe  subject- 
matter  and  an  tbe  circumstances  are  to  be 
considered,  as  fbere  can  never  be  a  fixed  rule 
on  such  a  subject  In  this  case  tbe  ordinance 
was  passed  Jnne  28,  190&,  and  tibe  election 
was  held  July  2lBt;  and  the  result  would 
liave  at  once  been  declared,  and  tbe  Jurisdic- 
tion changed,  but  tat  the  injunction.  Tbe 
rl^ts  of  N<nth  Little  Bock  must  be  deter- 
mined as  of  the  date  when  it  should  have 
acquired  Jurisdiction.  That  date  was  less 
ttan  one  month  after  the  passage  of  the  or- 
dinance. Therefore  Nortb  Uttle  Bock  as- 
sumed Jurisdiction  over  tbe  Ettgbtta  Ward, 
subject  to  a  valid  ordinance  granttaig  a  fran- 
chlse  to  certain  streete  therein,  subject  to 
coodltlonB '  precedent  to  be  performed  in  a 
reasonable  time  from  June  26,  1908.  The 
tabseqnent  proceedings  did  not  alter  that 


stetns,  for  the  Jurisdiction  when  assumed.  In 
February,  1004,  was,  so  far  as  these  parties 
were  concerned,  as  of  date  July  21,  1008,  or 
as  soon  thereafter  as  the  vote  could  be  de- 
clared. Tbe  rights  acquired  af^  that  date 
should  be  cut  off,  and  those  acqidred  prior 
thereto  given  full  force. 

The  court  Is  of  opinion  that  one  month  was 
not  reasonable  time  to  allow  tbe  street  car 
company  to  comply  with  tbe  conditions  pre- 
cedent, and  It  follows  therefore  that  tbe 
street  car  company  still  has  a  reasonable 
time  under  the  ordinance  of  June  26.  1908,  to 
comply  with  tbe  conditions  precedent 

Tbe  decree  of  tbe  chancdior  canceling  and 
annulling  tbe  ordinance  of  June  25,  1908,  Is 
erroneous,  and  the  same  Is  hereby  reversed. 
The  decree  canceling  and  annulling  the  or- 
dinance of  August  10, 1903,  and  all  otiier  mat- 
ters therein,  except  as  above  stoted,  are  af- 
firmed. 

BATTLE,  J.  (dissenting).  Judge  Dillon 
says:  "Public  streets,  squares,  &nd  commons, 
unless  there  be  some  special  restriction  when . 
the  same  are  dedicated  or  acquired,  are  for 
public  use;  and  tbe  use  Is  none  the  less  for 
the  public  at  large,  as  distinguished  from 
the  munfclpallty,  because  they  are  situated 
within  the  limits  of  the  latter,  and  because 
tbe  Legislature  may  have  given  the  super- 
vision, control,  and  regulation  of  them  to  tbe 
local  authorities.  The  Legislature  of  the 
Btete  represente  the  public  at  large,  and  has. 
In  the  absence  of  special  constitutlonBl  re- 
straint and  subject  to  the  property  righte  and 
easemento  of  the  abutting  owner,  full  and 
paramount  authority  over  all  public  ways ' 
and  public  places."  He  further  says: 
"Whether  tbe  fee  of  the  street  be  In  the  mu- 
nicipality in  trust  for  tbe  public  use.  or  in 
the  adjoining  proprietor,  it  Is  In  either  case 
of  the  essence  of  the  street  that  It  Is  public; 
and  hence,  as  we  have  already  shown,  under 
the  paramount  contn^  of  the  Legislature,  as 
tbe  representative  of  the  public  Streete 
do  not  belong  to  the  dty  or  town  within 
which  they  are  situated,  even  although  ac- 
quired by  the  exercise  of  eminent  domain, 
and  the  damages  paid  out  of  the  corporation 
treasury.  The  authority  of  mnnlclpalltleB 
over  streete  they  derive,  as  they  derive  all 
thebr  other  powers,  firom  the  Leg^lature — 
from  charter  or  statute.  Tbe  fnndamentel 
idea  of  a  street  is  not  only  that  it  is  public 
for  all  purposes  of  tree  and  unobstructed 
passage,  which  is  ite  chief  and  primary,  but 
by  no  means  sole,  use."  2  Dillon  on  Munic- 
ipal Oonwratlons,  SS  666,  68S.  "Tbe  dty  cor* 
poration,  as  fireeholders  of  tbe  streete  and 
highways  In  trust  for  public  use,  la  but  an 
agent  of  the  state.  Any  control  which  it 
exercises  over  them,  or  the  poww  of  regu- 
lating their  use,  is  a  mere  public  or  govan- 
mentel  power  delegated  Iqr  tbe  state,  subject 
to  tte  control  and  direction,  and  to  be  exer- 
cised in  strict  subordination  to  ite  will.  The 
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corporation  as  sach  haa  no  franchise  In  con- 
nection with  the  use  of  the  streets  for  the 
transportation  of  passengers."  People  r. 
Kerr,  27  N.  T.  213;  City  of  Chicago  t.  Rnm- 
sey,  87  111.  348,  355;  State  ex  rel.  t.  Madison 
St  By.,  72  Wis.  617»  619,  40  N.  W.  487,  1  L. 
R.  A.  771;  Stanly  t.  Cit7  of  Davenport.  M 
Iowa,  463,  2  N.  W.  1064,  6  N.  W.  706.  37  Am. 
Rep.  216.  Neither  the  state  nor  cities  have 
any  proprietary  Interest  In  the  street  The 
public  they  represent  haa  no  interest  In  the 
sou.  Relchert  t.  Railway,  61  Ark.  481,  487, 
11  S.  W.  686,  S  L.  R.  A.  183.  The  power  and 
control  either  has  over  the  same  Is  goTem- 
mental.  When  they  grant  an  easement  over 
the  street,  not  common  to  the  public  at  large, 
they  do  so  not  because  they  have  any  pro- 
prietary Interest  In  the  land,  but  because  of 
thalr  control  orer  the  streets  In  a  govem- 
mental  capacity.  San  Francisco  t.  Spring 
Valley  Waterworks.  48  Oal.  498,  S29;  City  of 
Detroit  T.  Detroit  aty  By.  (C.  a)  56  Fed. 
867,  874;  City  By.  T.  Gltisens*  By.,  166  U. 
&  067,  663, 17  Sup.  Ot  663,  41  L.  Bd.  1114. 

Under  the  Htktates  of  tbls  state,  eltj  conn- 
dlB  have  the  «are,  gapexriOxm,  and  control  of 
all  the  public  highways,  streets,  and  alleys 
within  tha  dty,  and  may  grant  an  excluslTe 
^Tllege  of  the  streets  of  the  city  for  street 
railway  purposes  for  such  term  of  years  as 
tb^  may  agne  npon.  Klrby*s  Dig.  Si  6680, 
■5448.  XUs  power  extends  to  all  the  streets 
within  the  city,  and  conttnnes  so  long  as 
th^  remain  in  the  city,  regardless  of  the 
time  they  have  been  In  or  may  remain  in  the 
dty.  It  Is  exclnsiTely  coTHnmentaL  Tb» 
streets  in  question  in  this  case,  together 
'  with  the  care,  svperrisifni,  control,  and  powef 
■over  tile  same,  remained  in  the  city  of  Uttla 
Rock  until  the  22d  day  of  February,  1804, 
when  th^  became  a  part  of  tiie  city  of 
North  liitUe  Bode,  according  to  the  act  en- 
titled  "An  act  to  unrad  the  laws  in  relatlra 
to  municipal  corporations,"  approved  March 
Iflk  1808  -(Acts  1908.  p.  148).  The  ordinances 
in  qnestltm  wore  passed  hy  the  conncU 
of  Little  Bock  while  the  streets  of  wtalcb 
they  wwe  the  sobjects  of  legislation  were 
In  that  dty,  and  within  Its  territorial  Juris- 
diction; and,  as  an  inddent  to  that  jutls- 
dlctlott.  It  had  the  powor  to  pass  them.  Ap- 
pellant acc^ted  tbem,  and  undertook,  hy  the 
expoidltnre  of  ccmsldenble  sums  of  money 
KoA  labor,  to  cfmslxnct  a  railway  orer  tlie 
streets  according  to  the  tarns  tbraeof.  The 
iffdlnance  thereby  became  a  ralld  cmitract, 
binding  upon  the  pnbll<%  tiie  dty  of  LltUe 
Boi&  and  of  North  Uttle  Bo^  State  ex  tA 
T.  BladlBon  8t  By.,  72  Wis.  617,  819,  40  N. 
W.  487. 1  U  B.  A.  771:  City  By.  T.  dtlsens' 
By.,  166  V.  a  657,  663,  17  8np.  Ct  663,  41 
L  Ed.  m4:  Elliott  on  Boads  ft  Streets,  H 
741,  742;  27  Am.  ft  Eng.  Ency.  of  Law  (2d 
Ed.)  16. 

I  think  the  <«dinance8  should  be  sustained. 
WOOD,      concurs  In  tids  opinion. 


PBBBT  at  nz.  T.  SADT,BR  st  aL 
(Sapreme  Court  of  Aritansas.   Jane  17,  19034 

1.  BBFOUUTION  of  iHBTRUHBIfTS— MzSTAKB. 

Where  defendant  agreed  to  conv^  to  plain 
tiff  a  certain  tract  of  laud  by  nam^  bat  tbr 
conveyance  by  midtake  failed  to  fndaoe  a  small 
strip  of  land  which  the  parties  regarded  as  a 
part  of  the  tract  intendea  to  be  conveyed,  and 
which  was  contained  in  the  same  iiicloiiire. 
plaintiff  was  entitled  to  have  the  deed  reformed 
So  as  to  include  this  strip. 

2.  Deeds  —  Descbiptioei  —  BonnDAET  03 
Btbkau— AcoBvrioiTs. 

Where  defendant  contracted  to  convey  to 

Elafotlff  a  certain  named  tract  of  land  contaio- 
ig  a  certain  number  of  acres,  mora  or  less,  and 
bounded  on  one  side  by  a  river,  and  executed  a 
deed  describing  the  land  as  a  part  of  a  gov* 
enunental  saboivlsion,  plalntUf  took  title  to 
accretions, 

8.  Saicb— DssD  TO  DnTHm  QuAsrarr  or 

Laud. 

Where  a  deed  described  the  land  conwged 
as  a  certain  number  of  acres  off  from  one  side 
of  a  goTemment  subdivision,  the  purchaser  was 
not  entitled  to  accretions  lying  between  the 
land  described  and  the  river. 

Cross-Appeals  from  Circuit  Court,  Tell 
County,  Dardanelle  District  in  Chancy; 
WUllam  L.  Moose.  Judge. 

Action  by  R.  C.  Sadler  and  another  against 
James  K.  Perry  and  wife.  From  a  Judgment 
for  plaintiffs,  defoidants  appeal,  and  plain- 
tlfte  iffosecnto  a  cross-anwal.  Afllrmed. 

J.  IL  Parker,  for  appellantSL  Bollotik  * 
DaTis,  for  i^telleeL 

HILLkCLJ.  Fwry  and  Sadler  altered  into 
a  written  contract  on  Koranbw  11,  ISUU 
containing,  among  many  otiier  dausea,  tlUs 
one:  "Said  Perrj  to  deed  mdncnmbned  to 
said  Sadler  tiie  Keywood  place  say  abont  68 
acres  more  or  less  and  82  acres  off  lower  side 
of  Brown  place  along  upper  side  of  Key- 
wood  ^ee."  Pursuant  to  this  oontraet,  two 
deeds  woe  encnted.  one  to  B.  0.  Ssdlw,  and 
one  to  B.  a  Sadler  and  EllsabeUi  O.  Sadla-, 
bis  mother,  to  different  tracts.  In  tlie  deed 
to  B.  a  Sadler  ^^U  of  north  half  of  tbe  aoatb 
east  quarter  except  the  82  acres  off  the  south 
side  in  sec.  16,  T.  6,  N.  R.  20,"  etc,  la  con- 
veyed. In  the  deed  to  Sadler  and  his  moUm 
the  following  desoriptlon  Is  found:  **Tlw 
south  half  of  the  south  east  fractional  quar- 
ter containing  sixty  eight  acres  more  or  less 
and  thirty  two  acres  oS  of  the  south  side  of  the 
north  half  of  south  east  fractional  quarter, 
all  in  sec.  16k  townsiblp  six,  nortii  of  tiie  base 
line  and  range  20  west  5th  principal  meri- 
dian," etc.  The  Keywood  jflaea  was  convey- 
ed to  Perry  in  1888  as  **tbe  sonth  half  of  the 
south  east  quarto  of  section  Ofteen  in  town- 
ship 8  nratii  and  range  29  west  oont^nlng 
68  acres  more  or  less."  This  action  Is 
brought  by  appdtanta,  dalmlng  a  small  tract 
<a  62-100  of  an  acr%  being  described  in  the 
gomnmental  surveys  as  southwest  fraction- 
al quartw  of  section  14,  townahlp  6  nwth. 
range  20  west;  and  its  accretions  and  tlie  ac- 
cretions to  said  68«crs  and  sa-aeta  txaeta. 
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It  1b  ondlspatablj  shown  that  It  was  an 
tuUnteotlonal  overBlgbt  In  the  conveyances  to 
Ferr^  and  from  Perry  to  Sadler  that  said 
fractional  quarter  section  of  section  14  was 
not  Included.  It  was  a  small  wedge-shaped 
tract  tunning  almost  to  the  dwelling  bouse 
on  the  Keywood  place,  including  part  of  the 
yard  and  garden.  This  part  of  it  was  In- 
closed with  other  land,  and  all  of  It  under 
control  of  the  owner  of  the  Keywood  place. 
The  parties  did  not  know  that  this  fraction 
did  not  pass  under  the  deeds,  as  they  sup- 
posed all  of  this  land  was  In  section  15,  and 
It  was  clearly  shown  that  It  was  intended  to 
be  conveyed.  The  chancellor  held  that  it 
and  Its  accretion  passed  to  Sadler,  and  in 
this  the  decree  is  right  Tlie  Keywood  place 
fronts  the  Arkansas  river,  and  there  Is  a 
large  accretion  there  formed  by  allovlon. 
Appellants  contend  that  the  contract  and 
conveyances  were  to  convey  to  Sadler  100 
acres,  no  more  nor  less,  and  that  the  S2 
acres  were  to  be  conveyed  from  the  Brown 
tract  la  order  to  add  to  the  Keywood  tract 
of  68  acres  to  constitute  the  100  acres,  and 
that  the  accretions  did  not  go  with  the  con- 
veyances, as  tiie  100  acres  was  conveyed 
withont  them.  The  contract  to  convey  the 
Keywood  place  shows  that  the  tract  going 
tmder  that  name,  containing  approximately 
68  acres,  was  to  be  conveyed,  and  the  con- 
veyance of  it  contained  the  words  "more  or 
less,"  Indicating  that  the  acreage  was  an  ap- 
proximation and  not  a  fixed  quantity.  This 
court  has  adopted  the  rule  of  the  Supreme 
Court  of  the  United  States  in  regard  to  con- 
veyances affecting  accretions.  This  is  the 
principle  which  governs  here:  "Where  a 
water  line  is  tiie  boundary  of  a  named  lot, 
that  line  remains  the  boundaiy,  no  matter 
how  it  shifts,  and  a  deed  describing  the  lot 
by  number  or  name  conveys  the  land  up  to 
that  shifting  line,  exactiy  as  It  does  up  to  the 
fixed  Bide  lines."  Towell  v.  Etter.  6&  Ark. 
38,  69  S.  W.  1096,  63  &  W.  68.  The  convey- 
ance of  the  Keywood  place  by  name  in  the 
contract,  and  the  conveyance  of  what  was 
supposed  to  be  the  Keywood  place  by  tho 
governmental  survey  numbers  (and  which 
was  In  fact  all  of  It,  except  this  small  tract 
whkb  tiie  chancellor  reformed  the  deed  to 
convey),  carried  the  line  to  the  river,  and 
Included  the  accretions.  The  chancellor  so 
held,  and  his  holding  Is  affirmed. 

The  chancellor  held  that  the  accretions 
fronting  the  32-acre  tract  did  not  pass  to 
Sadler  and  his  mother,  and,  as  the  appellant 
Mrs.  M.  a  Perry  (wife  of  the  other  appel- 
lant) had  acquired  titie  to  all  of  that  tract 
except  the  82  acres  conveyed  to  Sadler  and 
hts  mother,  that  she  was  entitled  to  the  ac- 
cretions between  It  and  the  river.  The  ap- 
pellees Sadler  and  motiier  cross-appeal  from 
this  part  of  the  decree. 

The  Gontract  and  deed  designated  a  ceiv 
tain  nnmher  of  acres  to  be  taken  from^  a 
certain  part  of  the  Brown  place.   It  was 


appropriately  described,  so  that  the  lines 
could  be,  and  they  were,  laid  out  In  accord- 
ance therewith.  When  located,  there  was  an 
accretion  between  the  lines  thus  located  and 
the  Tivet.  This  tract  was  not  described  by 
name  or  number,  like  the  Keywood  place, 
thoreby  carrying  the  boundary  to  the  shift- 
ing water  line,  but  this  boundary  was  fixed, 
and  the  acreage  determined  by  the  contract 
and  deed. 

The  chancellor  was  right,  and  the  cross- 
appeal  is  not  sustained,  and  the  decree  in 
all  things  affirmed. 


ANOLIN  et  aL  V.  CRATBNB  et 

(Snpreme  Court  of  Arkansas.   June  17,  1905.) 

1.  ABATKUSnT  AKD  BkVIVAI.— GaUBBS  PxHD- 

xna  ON  AppEix. 

Klrby'8  Dig.  SI  62»8-6300.  6814,  6316,  re- 
latlug  to  the  revival  of  an  action  in  the  name 
of  the  representatives  on  the  death  of  a  party 
pending  action,  apply  to  causes  pending  in  Uw 
Supreme  Court  on  appeal,  ss  wttl  aa  te  causes 
pending  in  the  trial  coorts. 

2.  Sauk— Tna  roa  Revival., 

Under  Kirby's  Dig.  H  6314,  6815,  provid- 
ing tbat  an  action  shall  not  be  revived  without 
defendant's  consent  after  one  year  from  the 
time  the  order  might  have  been  first  made,  and 
that  where  it  appears  that  either  party  to  an 
action  haa  been  dead  for  so  long  a  period  that 
the  action  cannot  be  revived  without  the  con- 
sent of  both  parties  it  shall  be  stricken  from  the 
records,  where  more  than  a  year  has  elapsed 
since  the  order  to  revive  might  have  Brst  been 
made,  a  motion  to  dismiss  the  appnl  must  be 
sustained. 

Appeal  from  Circuit  Court,  Marion  Coun- 
ty, In  Chancery;  Elbridge  Q.  Mitchell,  Judge. 

Suit  by  W.  M.  Anglln  and  another  against 
A.  Q.  Cravens  and  others.  From  a  decree 
for  plaintiffs,  but  denying  their  prayer  for 
foreclosure  of  a  morQ^age,  platatiffs  appeal. 
Appeal  dismissed. 

W.  M.  Anglln  and  H.  H.  Hilton  brought 
this  salt  In  chancery  against  appcdlees  to 
foreclose  a  deed  of  trust  tm  real  estate  exe- 
cuted by  appellees  to  appellant  Hilton,  as 
trnstee,  to  recovw  payment  of  an  alleged 
debt  to  AngUn,  and  also  to  declare  a  lien  for 
an  amonnt  paid  by  Anglln  In  redemption  of 
the  lands  from  tax  8al&  The  lai^  were 
sold  for  taxes  and  purchased  by  one  Laytou, 
and  Anglln  bought  and  received  a  deed  from 
Layton,  paying  htm  9800  therefw,  but  only 
claimed  it  to  be  a  redemption.  The  chan- 
cellor declared  a  lien  In  favor  of  the  plain- 
tiff Anglln  for  the  taxes  and  interest  found 
to  have  been  paid  on  the  lands,  amounting 
to  the  sum  of  $233.08,  but  denied  the  iwayer 
of  the  complaint  for  a  foreclosure  of  the 
mortgage,  and  the  platntUEB  appealed  to  this 
court  Appellant  Hilton  was  only  a  fprmal 
party  by  reason  of  being  trustee  in  the  deed, 
and  he  has  no  interest  in  the  suit  Appel- 
lees file  their  motion  to  strike  the  case  from 
I  the  docket  of  this  court,  and  for  grounds 
I  show  by  affidavit  that  appellant  W.  M.  An- 
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gllu  died  on  April  5»  iu04,  since  tbe  appeal 
was  taken,  and  that  the  cause  has  not  beea 
revived.  W.  W.  Taylor,  aa  administrator  of 
the  eatate  of  Anglln,  rei^onds  to  the  motion, 
showing  that  letters  of  administration  upoit 
said  estate  wen  Issned  to  blm  by  the  pro- 
bate court  of  Marlon  county  on  August  2, 
1904  (no  administration  upon  said  estate  hav- 
ing been  prerionidy  commenced),  and  he  asks 
that  the  cause  be  now  revived.  The  parties 
also  flle  briefti  upon  the  whole  case,  which  Is 
submitted  with  the  motion. 

Wood  Bros,  and  J.  O.  Floyd,  for  appellants. 
Hortou  &  South,  for  appelleea. 

McCULLOCH,  J.  (after  stating  the  facts). 
The  question  to  be  first  considered  la  wheth- 
er or  not  the  case  can  now  be  revived.  The 
statute  provides  that,  where  either  of  the 
parties  to  a  pending  action  dies,  the  cause 
may,  on  motion  of  any  i>arty  interested,  be 
revived  In  the  name  of  a  special  adminis- 
trator, if  there  la  no  general  administrator. 
Clrby's  Dig.  SS  6298-6300.  It  Is  further  pro- 
vided that  "an  order  to  revive  an  action  In 
the  name  of  the  representatives  or  successor 
of  a  plaintUI  may  be  made  forthwith,  but 
shall  not  be  made  without  the  consent  of  the 
defendant  after  the  expiration  of  one  year 
tiom  the  time  the  order  might  have  been 
first  made"  (Kirby's  Dig.  §  G&Hy,  and  that 
"when  it  appears  to  the  court  by  aflldavlt 
that  either  party  to  an  action  has  been  dead, 
*  *  *  for  a  petloA  so  long  that  the  action 
cannot  be  revived  in  the  names  of  his  repre- 
sentatives or  successors  without  the  consent 
of  both  parties.  It  shall  order  the  action  to  be 
stricken  from  the  docket"  (Id.  |  6815).  This 
statute  applies  to  cases  pending  In  this  court 
on  appeal,  aa  well  as  to  cases  pending  in  trial 
courts.  State  Fair  Association  v.  Townsend, 
69  Ark.  215,  6S  S.  W.  65. 

statute  Is  mandatory  In  ita  terms,  and 
the  revivor,  to  be  elfectire,  must  be  applied 
for  within  the  time  [winted  out  An  action, 
after  the  death  of  elthw  of  the  parties,  can 
proceed  no  further  until  it  has  been  prop- 
erly revived,  and  the  object  of  the  statute  Is 
to  fix  a  time  within  which  those  Interested  In 
the  suit  may  have  it  revived,  and.  If  not 
revived  within  the  time  prescribed,  to  require 
an  abatement  When  the  plaintiff  dies  dur- 
ing the  pendency  of  the  action,  any  person 
interested  in  tSie  fnrthor  prosecution  thenot 
may  have  a  revivor  In  the  name  of  the  ad- 
ministrator or  executor,  if  there  be  such, 
and  the  right  of  action  be  one  that  survives 
In  favw  of  the  pwsonal  representatfve,  and 
if  there  be  no  g«ieral  administrator'  or  exec- 
utor, the  revivor  shall  be  In  the  name  of  a 
Q>eclal  administrator  appointed  by  the  court 
In  whldi-  the  action  Is  pending.  The  order 
to  revive  may  be  made  forthwith— aa  soon  as 
the  court  In  which  the  action  Is  peidlng 
convenes  after  the  deatti  of  the  plalntUF — 
and  must  be  made  within  one  year  after  that 
time,  except  by  consent  of  parties.  The  limi- 
tation of  time  In  the  statute  applies  equally 


where  there  Is  no  general  administrator  or 
executor  aa  where  thwe  is  one,  because  in 
such  event  the  persons  interested  may  have 
a  revivor  In  the  name  of  a  special  adminis- 
trator. Ai^ellant  Anglln  ffled  on  April  5, 
1904,  and  more  than  one  year  baa  elapsed 
since  the  order  to  revive  might  have  first 
been  made,  and  It  cannot  he  now  iDM.de. 

The  motion  to  dismiss  the  appeal  and 
strike  the  case  from  the  docket  of  this  court 
is  sustained,  leaving  the  decree  appealed 
from  In  full  fwce.  It  Is  so  ord«ed. 


STATS  T.  WESiTEEN  UNION  TBUO- 
GHAPH  CO. 

(Supreme  Ooort  of  AAansasL   June  17,  1905.) 

TSLKOBAFHS  —  FaILUBB  TO  TBANSinT  MES- 
SAGES—PSItAL  Statutes— GoNBTauonoH. 
Kirby's  Dig.  |  7946,  reqairlng  telegrapfa 
companies,  under  the  penalty  of  $500  for  each 
refusal,  to  transmit  measages  witboat  discrim- 
ination, when  construed  with  the  act  which  it 
repealed  (Mansf.  Dig.  {  6419),  which  preKrib- 
ed  a  penalty  of  $100  for  "every  nexlect  or  re- 
fusal'*^  to  tranamit  a  message,  and  with  Kirbr'a 
Dig.  8  7943,  which  requires  messages  to  be  cor- 
rectly transmitted  without  anreasonabte  delay 
and  section  7944,  providing  that  any  officer  or 
agent  who  willfully  violates  the  preceding  sec- 
tion is  guilty  of  a  misdemeanor,  and  making  the 
company  liable  for  damages,  applies  only  to  a 
willful  or  intentional  refasal  to  transmit  a  mea- 
sage,  and  not  to  a  refasal  resalting  from  neg- 
ligence on  the  part  of  the  agent  in  ascertaining 
whether  or  not  the  company  has  an  ofBoe  at  the 
place  to  which  the  message  Is  directed. 

[Ed.  Note. — For  cases  tn  point,  aee  vol.  45^ 
Cent  Dig.  Telegraphs  and  Telephones,  H  T9. 
80.] 

Appeal  from  Circuit  Court;  Bfiller  Coun- 
ty ;  Joel  D.  Conway,  Judge. 

Action  broi^ht  by  the  state  of  Arkansas 
against  the  Western  Union  Telegraph  Onn- 
pany  to  recover  the  statutory  penalty  of  ^iOO 
for  refusal  to  transmit  a  message.  The 
court,  sitting  as  a  Jury,  found  for  the  de- 
fendant, and  rendOTed  Judgment  accordingly, 
and  the  plaintUP  appealed.  AflSimed. 

Robt  L.  Bogers,  Atty.  Gen.,  for  tin  State. 
William  F.  Kirby,  for  appellee. 

McCULLOCH,  J.  (after  stating  the  facts)L 
The  statute  (Kirby's  lUg.  1  7946)  provides 
that  "every  telegraph  and  tel^hone  company 
doing  business  In  the  state  must,  under  a 
penalty  of  five  hundred  dollars  tot  each  and 
every  refusal  bo  to  do,  transmit  over  its 
wires  to  locations  on  Ite  lines,  for  any  Indl- 
Tidual  or  corporation  or  otbw  telegraph  or 
tel^one  company,  such  messages,  dispatches 
or  correspondoice  as  may  b«  tendo^d  to  it 
or  to  be  transmitted  to  any  indivMual  or 
otlw  telegraph  or  tel^hone  companlea^  at 
the  price  customarily  asked  and  obtained  tar 
the  ^ansmisslou  of  similar  messages;  dis- 
patdies  or  correspondence,  witiunit  discrimi- 
nation as  to  charge  or  pron^tness.**  Tlie 
undisputed  testimony  shows  that  a  message 
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was  tendered  to  appellee's  agent  at  Tezar- 
k&na  for  transmiBslon  to  Wayne,  Ind.  T., 
where  appellee  bad  established  and  was  th^ 
maintaining  an  office,  but  that  such  agent 
Diligently  and  erroneonaly  examined  an  ob- 
solete monthly  tariff  book  or  list  of  oflSces 
of  appellee,  instead  of  the  current  list,  and, 
finding  no  such  office  on  the  list  (the  office 
having  been  recently  establiabed),  declined 
to  receive  and  transmit  the  message  for  the 
reason  that  the  company  had  no  otQce  at  the 
point  to  which  the  message  was  directed. 
The  court  declared  the  law  to  be  "that  even 
though  the  defendant  did  refuse  to  transmit 
the  message  to  Wayne,  Ind.  T.,  a  station  and 
locality  on  its  lines  where  It  had  a  telegraph 
oilU'e.  and  even  though  It  refused  to  do  so 
after  it  was  notified  that  the  sender  claimed 
to  have  been  in  its  office  at  that  place,  and 
while  its  tariff  sheet  and  ratebook  In  the 
office  at  Tezarkana,  Ark.,  showed  that  it  had 
an  office  at  said  place,  stUl  plaintiff  cannot 
recover  because  defendant's  agents  refused 
to  transmit  the  message  solely  because  an 
old  ratebook  and  tariff  sheet,  inadvertently 
examined  by  them,  failed  to  show  that 
Wayne  bad  a  telegraph  office,  and  they  hon- 
estly believed  there  was  none  there;  the 
statute  not  meaning  to  provide  a  penalty  un- 
less defendant  willfully  refused  to  transmit 
the  message,  knowing  tbm  was  an  office  at 
tbe  i^ace  of  destination.  And  this  la  so  even 
if  the  agents  of  defendant  were  negligent  in 
not  knowing  or  ascertaining  that  there  was 
a  tel^aph  office  at  the  place  to  which  the 
message  was  directed." 

A  dedsloD  of  tbe  case  calls  for  a  cmstnifr 
tlon  (ft  tbe  statute— whether  only  a  wUlfvl 
refusal  by  a  telegraph  company  to  receive 
and  transmit  a  message  will  authorize  a  re- 
covery of  tbe  penalty,  or  whether  the  penal- 
ty may  be  recovered  for  a  fftUnre  ix  refusal, 
as  a  resalt  <tf  negllgasce,  to  receive  and 
transmit  a  message.  Tbls  oomt.  In  BnxAs 
T.  Western  Union  TeL  do..  08  AA.  224.  19 
B.  W.  672,  in  construing  this  statute,  as  to 
whetbtt  or  not  It  inflicted  a  penalty  for  r»> 
fnsliig  to  dellvw  a  meuage,  said  (speaking 
through  Chief  Justice  Cockrlll):  <mie  stat- 
Qto  is  penal,  and  its  terms  cannot  be  otend- 
ed  beyond  their  obvious  meaning.  Where 
there  is  a  doubt,  such  an  act  ought  not  to  be 
coiutmed  to  inflict  a  penalty  which  13ie  Leg^ 
Islatnre  may  not  have  intended."  The  tat- 
mw  statute  on  tbls  subject  (l^iansf.  IMg.  | 
6419),  which  was  expressly  repealed  by  the 
statute  now  under  consideration  (act  of 
March  81,  1886),  prescribed  a  penalty  of  $100 
tea  "every  neglect  or  refusal  by  a  telegraph 
company  to  receive  and  to  transmit  a  mes- 
sage." Ttie  omlHrion  of  fba  word  "n^Iecf* 
tmm  Qie  new  statute  is  noteworthy  In  dl^ 
covering  ttie  l^islatliv  intent,  and  Is  clear- 
ly Indicative  of  an  intention  not  to  provide 


a  penalty  for  mere  n^Iigent  acts. '  It  Is  also 
worthy  of  consideration  that  In  section  7  of 
this  statute  (Eirby's  Dig.  i  7043)  it  Is  re- 
quired that  messages  shall  be  correctly 
transmitted,  without  unreasonable  delay,  in 
the  order  of  their  delivery,  and  kept  in  strict 
confidence;  and  section  8  (Klrby's  Dig.  I 
7944)  provides  that  any  officer  or  agent  of 
the  company  who  willfully  violates  the  pro- 
visions of  the  preceding  section  is  guilty  of  a 
misdemeanor,  and  that  the  company  aball  be 
liable  for  tbe  damage  Incurred.  In  tbe  case 
of  Fraueuthal  v.  Western  Union  Tel.  Co., 
00  Ark.  78,  6  8.  W.  236,  this  court  held  that 
where  a  mrasage  was  received  by  the  tele- 
graph company  for  transmission  from  Con- 
way, Ark.,  to  Carthage,  Mo.,  and  was  trans- 
mitted as  far  as  Kansas  City,  but  was  lost 
between  that  place  and  Carthage  by  the  neg- 
ligence of  the  defendant,  there  could  be  no 
recovery  of  a  penalty  under  this  statute. 
The  court  then  said:  "Under  the  act  of 
1885,  no  penalty  Is  recoverable  for  a  mere 
n^llgent  omission  to  transmit  or  deliver  a 
message.  For  tbe  redress  of  such  Injuries  the 
party  aggrieved  is  remitted  to  his  remedy 
for  damages."  We  think  that  tbe  case  at 
bar  is  controlled  by  the  decision  last  above 
dted.  It  is  clear  that  the  Legislature  meant 
to  provide  a  penalty  only  for  a  willful  or 
Intentional  refusal  to  transmit  a  message, 
not  a  refusal  resulting  from  negligence  on 
tbe  part  of  tbe  agent  in  asowtaining  whether 
or  not  the  company  had  an  ofllce  at  the  place 
to  which  the  message  was  directed.  The 
manifest  purpose  was  to  prevent,  by  penalty, 
any  dlsorimlnatirai  against  individuals,  cor- 
porations, or  oHnpetitive  companies  by  will- 
ful or  Intttitlonal  refussl  to  recetve  and 
transmit  without  dtiay,  and  at  tbe  cnstoma- 
ly  price,  any  message  tendered.  Tbe  So- 
prone  Court  of  Indiana,  in  orastmlng  a 
statute  in  substantially  Qie  same  language 
and  form  as  our  statute,  said:  *Tb»  stat- 
ntorj  duty  as  respects  tel^raph  companies 
Is  to  transmit  messages  with  Impartiality  and 
lngoodiaitb,andintbe  wder  of  time  In  which 
they  are  received,  without  discrimination.  The 
statutory  paalty  Is  incurred  when  Its  acta  or 
omissions  are  (diaracterlsed  by  or  result  from 
partiality  or  bad  faith,  or  when  it  postpones 
mesBagasoatof  theorderof  time  In  which  they 
are  received,  w  when  It  discriminates  in  rates 
charged  or  In  tbe  mann^  and  «mditlon  of 
service  between  patrons.  Eadi  and  all  of  tlie 
acts  which  involve  the  company  in  penal  con- 
sequence proceed  from  some  aggressive  viola- 
tion ot  statutory  duty  Imposed,  and  not  ftom 
a  merely  negligent  omission  to  act  accord- 
ing to  the  obligation  of  ite  contract  u  a  pub- 
lic earlier  of  messages."  W.  U.  Tel.  Ca  v. 
Swain,  109  Ind.  406,  9  N.  XL  927. 

The  finding  and  Judgment  at  tbe  circuit 
court  is  correct,  and  therefore  affirmed. 


Digitized  by  Google 


836 


8S  SOUTHWBSTEBN  BBPORTOBi 


8PRA1XIN  T.  ST.  LOtJIB  SOUTHWBST- 
EBN RT.  00. 

(Bnpruae  Coart  of  Arkansai.   Janft  17.  1906.) 

1.  Statk  and  Fkdsbal  Statutes  —  Ihoon- 
bistbrgt. 

Since  Act  Tez.  Feb.  27,  1885  (Acts  1885, 
p.  35),  and  Interatate  Commerce  Act  Feb.  4, 
1S87,  c.  104,  24  Stat.  379.  as  amended  by  Act 
March  2,  1889,  c  382,  25  Stat.  856  [U.  S. 
Comp.  St.  1001,  p.  3154],  operate  on  tbe  same 
subject,  and  are  in  conflict,  t^e  latter,  being 
within  the  competency  of  Congress  under  the 
-power  to  regulate  commerce  between  the  states, 
must  control. 

[Ed.  Note.— For  cases  in  point,  m  ToL 
C^t  Dlf.  Oommerce^  fi  B.] 

2.  OouBTS  —  Fedebal  Deoisioiib  —  OonoLTr- 

8IVBNBS8  ON  STATE  COUBT. 

The  decision  of  the  Supreme  <!!onrt  of  the 
United  States  constralng  a  state  statute  as  in 
conflict  with  the  interstate  GommeroB  act  is 
conclusive  on  the  state  courts. 

[Ed.  Note.~For  cases  in  point,  ■••  toL  18, 
Gent  r%.  GoortB,  H  881.  88&J 

Appeal  from  Circuit  Court,  Arkansas  Coun- 
ty ;  George  M,  Chapllne,  Judge. 

Action  by  one  Spratlln  against  the  St 
Louis  Southwestern  Railway  Company.  From 
a  Judgment,  plalntlfF  appeals.  Affirmed. 

P.  C.  Dooley.  for  appellant  SamI  H.  Weat 
and  Bridges  ft  Wooldrldge,  tor  appellee. 


WOOD,  J.  Tbe  act  of  1885  (Acts  188S,  p. 
36)  upon  which  this  suit  is  based  Is  a  copy 
of  Laws  Tez.  Ex.  Sess.  1882,  p.  33,  c.  26. 
The  Supreme  Court  of  the  United  States 
in  Gulf,  C.  &  S.  F.  Ry.  Ca  t.  Hefley,  158 
U.  8.  08,  16  Sup.  Ct  802,  80  L.  Bd.  910, 
faeld  that  tbe  Texas  statute  was  in  conflict 
with  Interstate  Commerce  Act  Feb.  4,  1887, 
c.  104,  24  Stat  379,  as  amended  by  Act 
March  2,  1889,  a  382.  26  Stat  856  [U.  S. 
Comp.  St  1901,  p.  8164].  That  court  said: 
"The  state  statute  and  the  national  law  oper- 
ate upon  the  same  subject-matter,  and  pre- 
scribe different  rules  concerning  It  The  na- 
tional law  is  unquestionably  one  within  the 
competency  of  Congress  to  enact  under  the 
power  given  to  regulate  commerce  between 
the  states.  The  state  statute  must  therefore 
give  way."  The  court  shows  bow  the  state 
and  national  law  conflict  It  is  only  neces- 
sary to  refer  to  that  opinion  as  controlling 
this  case.  When  this  court  passed  upon  tbe 
act  of  1885  in  Ry.  v.  Hanniford,  49  Ark.  291, 
6  S.  W.  294,  and  sustained  it  as  a  proper  ex- 
ercise of  the  police  power,  Congress  bad  not 
passed  tbe  act  of  March  2, 1889,  amending  tbe 
Interstate  commerce  law  of  February,  18S7, 
In  tbe  particulars  named  therein,  and  the  de- 
cision of  the  Supreme  Conrt  of  tbe  United 
States  construing  the  effect  of  the  two  stat- 
utes had  not  been  rendered.  The  decision  of 
the  Supreme  Court  of  the  United  States,  su- 
pra, construing  the  two  statutes,  is  conclu- 
sive of  the  question  h&re  presented.. 

Judgment  affirmed. 


ST.  LOUIS,  I.  M.  &  ft  ET.  00.  t.  BBBD. 
(Snprenw  Conrt  of  Arkansas.   Jnns  17, 1005.) 

OAMITOB— BiPIKa  OH  FbeIOHS  TBAIir-4l(JTT- 

BIE8— LlABILrrT  ov  Gasbieb. 

Where  a  person  of  mature  years  boarded  tbe 
caboose  of  a  freight  train,  wbicb  was  standing 
in  the  yards,  with  the  intention  of  travelins  as 
a  passenger,  and  he  made  no  Investigation  as  to 
whether  the  train  was  intended  for  passengers, 
though  members  of  the  train  crew  were  present, 
and  it  was  against  the  rules  of  the  company  for 
such  train  to  carry  passengers,  and  he  was  in- 
jured in  a  collieion  due  to  carelessness,  but  not 
to  wanton  w  willfol  ne^igenoe,  the  carrier  was 
not  llatde. 

AM>eal  from  Orcnit  Oonrt,  Hot  ^ling 
OouDty;  Alexander  M.  Dnffl^  Jiidc& 

Action  by  Levu  Beed  agalnot  the  St  Ixm* 
Is,  Iron  Mountain  ft  Sonflwm  Bailw^  Com- 
pany. From  a  Judgment  In,  tSTOT  of  plain- 
tiff, defendant  appeals.  Berersed. 

Levn  Reed  was  a  machinist  in  the  employ 
of  the  Cotton  Belt  Railway  Company  at  T^z- 
arkana,  Ark.  His  home  was  at  Malvern, 
Ark.,  where  his  famUy  Uved.  On  the  3d  of 
March,  1902,  Reed  desired  to  visit  his  borne, 
and.  meeting  Tom  Gentry,  a  conductor  on  a 
through  freight  train  of  the  defendant  com- 
pany, he  asked  him  *Vhen  he  would  get 
out"  Gentry  replied,  "I  am  going  out  now.* 
Beed  testified,  that  while  be  had  known  Gen- 
try for  several  years,  he  did  not  know  Uiat 
he  was  a  conductor,  but  supposed  that  he 
was  a  brakeman,  and  did  not  ask  him  if  he 
could  go  with  him.  But  after  having  this 
conversation  with  Gentry,  Beed  obtained  a 
leave  of  absence  from  his  company,  and  then 
went  and  boarded  the  caboose  attadied  to 
the  through  freight  train  on  which  Gentry 
was  conductor.  This  train  was  not  at  the 
d^ot,  but  was  standing  on  what  was  called 
the  caboose  track,  near  the  stock  pens,  and 
some  distance  away  from  the  passenger  de- 
pot None  of  the  employes  of  the  company 
were  at  tbe  caboose  before  Beed  twarded  It 
but  he  saw  some  of  them  there  before  the 
train  pulled  out  He  did  not  buy  a  tick- 
et and  paid  no  fare.  He  understood  tlut 
tbe  train  which  he  boarded  was  a  throng 
freight,  but  says  he  did  not  know  that  it  did 
not  carry  passengers.  The  conductor  testl- 
fled  that  when  Reed  met  him  at  Texarkana 
"he  asked  me  when  I  was  going  out  and 
wanted  to  know  If  there  would  he  any  show 
for  him  to  go  up  the  road  with  me;.  I  told 
blm  I  supposed  It  would  be  all  right;  that 
tbe  caboose  was  In  the  yard,  and  I  did  not 
think  that  anybody  woi^d  see  blm  or  find 
out  If  he  went  up  with  me."  He  further 
testified  that  nothing  waa  said  almot  fare, 
that  he  did  not  collect  any  fare  and  did  not 
intend  to  collect  any.  The  train  left  Texar- 
kana about  6  o'clo<^  and  the  night  follow- 
ing, about  60  miles  north  of  Texarkana.  at 
Boughton,  another  train  accidoitally  ran  In- 
to the  caboose,  and  Reed's  1^  was  broken 
above  the  anki^  and  he  received  ottwr  lajiir> 
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in.  He  brought  an  action  against  the  com" 
pany  to  recover  damages.  Tbe  company  aet 
up  tbat  It  was  against  its  rules  and  regula- 
tions for  conductors  to  carry  passengen  on 
through  freight  trains,  and  that  the  plaintiff 
was  on  the  train  without  its  permission  and 
was  a  trespasser,  -and  the  company  was  not 
responsible  for  his  accidental  Injury.  There 
was  a  verdict  and  Judgment  against  the  com- 
pany In  favor  of  plaintiff  for  $S00,  from 
which  it  appealed. 

B.  T.  Johnson,  for  appellant  B.  H.  Tance, 
Jr.,  and  Andrew  I.  Roland,  for  appellee. 

BIDDIOE.  J.  (after  stating  the  facts). 
This  is  an  action  by  ttie  plaintiff  to  recover 
damages  received  while  riding  on  one  of  the 
defendant's  through  freight  trains.  The 
rales  and  regulations  of  the  company  did  not 
allow  the  conductors  of  such  trains  to  carry 
passengers.  The  plaintiff  In  this  case  was 
an  employft  of  another  railroad  company, 
bnt,  being  an  acquaintance  of  the  conductor 
who  had  charge  of  this  train,  he  was  permit- 
ted by  him  to  ride  In  the  caboose  attached 
to  it.  The  plaintiff  testified  that  he  did  not 
know  that  it  was  against  the  rules  of  the 
company  to  carry  passengers  on  such  trains, 
but,  leaving  out  the  testimony  of  the  witness- 
es for  the  defendant  on  this  point,  the  ques- 
tioa  arises  whether  the  undisputed  facts  do 
not  show  that  he  either  had  notice,  or,  what 
la  the  same  thing,  that  be  had  notice  of  facts 
sufficient  to  pnt  hlni  upon  Inquiry,  and  that 
If  he  had  made  any  inquiry  he  could  easily 
have  ascertained  the  fact  that  the  employes 
of  this  train  had  no  right  to  accept  him  as 
a  i»as8enger.  Now,  plaintiff  did  not  find  this 
train  at  ttn>  passenger  depot  He  boarded 
it  in  the  yards  of  the  company,  near  the 
stoc^  pen.  It  had  no  passenger  coach  at- 
tached, and  there  was  nothing  about  It  to  In- 
dicate that  it  was  intended  for  the  carriage 
of  passengers.  Plaintiff  himself  shows  that, 
though  he  bad  time  and  opportunity  to  in- 
qafre  and  ascertain  whether  passengers  were 
allowed  to  be  carried  on  this  train,  he  did 
not  do  so.  When  we  consider  tbat  plaintiff 
was  53  years  old,  had  worked  for  railroads 
about  15  years,  and  was  then  at  work  at 
Texarkana  for  the  Cotton  Belt  Ballway  Com- 
pany, wmie  his  family  lived  at  Malvern,  a 
town  on  defendant's  railway,  between  which 
place  and  Texarkana  several  passenger 
trains  were  run  each  day,  one  of  which 
trains  was  due  to  leave  Texarkana  only  a 
few  hours  after  plaintiff  left  on  the  freight, 
and  by  which  plaintiff  could  have  reached 
his  borne  as  soon  as,  or  sooner  than,  be  could 
have  reached  It  by  the  freight  train,  even 
bad  there  been  no  accident;  when  we  con- 
sider that  plaintiff  took  this  freight,  on  which 
an  acquaintance  was  conductor,  when  he 
could  have  taken  a  passenger  train  and  made 
better  speed,  and  that  hp  to  the  time  of  the 
accident  he  had  neither  paid  nor  offered  to 
pay,  nor  been  asked  to  pay,  any  fare-^t 


seems  not  unreasonable  to  believe,  as  coun- 
sel for  defendant  contends,  tbat  he  chose 
this  train  In  preference  to  the  passenger  be- 
cause he  bad  grounds  to  h<^e  that  through 
the  courtesy  of  his  friend,  the  conductor,  be 
would  be  given  free  transportation.  But  we 
need  not  discuss  that  feature,  for  It  is  quite 
immaterial.  For,  conceding  that  plaintiff 
acted  in  good  faith  in  getting  on  this  train, 
it  is  dear  tliat  he  acted  carelessly.  One 
should  not  get  on  the  caboose  of  a  through 
freight  train,  standing  away  from  the  pas- 
senger depot,  in  the  yards  of  the  company, 
near  a  stock  pen,  with  the  intention  to  trav- 
el thereon  as  a  passenger,  without  making 
some  Inquiry  as  to  whether  the  train  Is  in- 
tended tor  passengers.  If,  vrltbont  inquir- 
ing, he  does  get  on  such  a  train,  not  Intend- 
ed for  passengers,  and  Is  carried  safely  to 
his  destination,  he  gains  that  much  at  the 
expoise  of  the  company.  On  the  other  hand, 
if  an  accident  happens,  and  he  is  Injured, 
there  la  no  reason  or  Justice  In  requiring  the 
company  to  pay  for  his  Injuries,  unless  they 
have  been  wantonly  or  willfully  inflicted. 
"When,"  said  Chief  Justice  Oockrill,  "there 
Is  a  division  of  the  freight  and  passenger 
business  of  a  railroad,  the  common  presump- 
tion Is  that  a  person  found  on  a  ftelght  train 
is  not  legally  a  passenger;  and,  if  he  clalma 
that  he  is,  it  devolves  upon  him  to  show  a 
state  of  case  that  will  rebut  the  presump- 
tion." Hobbs  V.  Texas  PacUlc  By.  Co.,  ^ 
Ark.  360,  6  &  W.  586.  The  facta  In  this  case 
do  not  rebut  this  presumption,  but  show  con- 
clusively tbat  the  circnmatances  under  which 
plaintiff  boarded  this  train  were  sufficient  to 
give  him  notice  tbat  this  train  was  not 
Intended  for  the  carriage  of  passengers. 
Whether  in  fact  he  believed  it  was  intend- 
ed for  passengers  Is  a  matter  of  no  moment, 
for,  although  members  of  the  train  crew 
were  present,  be  made  no  Inquiry,  and  can- 
not hold  the  company  responsible  for  his  ig- 
norance. The  law  in  such  a  case  treats  him 
as  knowing  those  tilings  which  be  could  and 
should  have  ascertained  by  Inquiry.  This 
question  has  been  fully  discussed  by  a  recent 
decision  of  the  Court  of  Appeals,  to  which 
we  refer.  Purple  v.  Union  Pacific  R.  Co., 
114  Fed.  128,  51  O.  a  A.  504,  57  L.  R.  A. 
700.  Had  plaintiff  t>een  a  lx>y  or  person  of 
Immature  years,  there  would  be  more  reason 
to  support  the  judgment,  but  the  facts  In 
this  case  show  that  plaintiff,  and  not  the 
company,  was  to  blame  for  his  presence  on 
this  train.  He  was  Injured  by  a  collision 
wliich  the  evidence  shows  was  the  result  of 
carelessness,  but  was  not  the  result  of  wan- 
ton or  willful  n^llgence.  On  the  whole 
case,  we  are  convinced  that  It  would  be  un- 
just to  compel  the  company  to  pay  damages 
for  the  injury  to  plaintiff,  which  was  caused 
by  his  getting  on  a  train  not  intended  for 
passengers,  in  violation  of  the  rules  of  the 
company. 

Judgment  will  therefore  be  reversed,  and 
tlie  action  dismissed.   It  is  so  ordered. 
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HEtOWN  et  nz.  T.  PULLBB.  * 

(Saprmw  Court  of  Arkansaa   Jane  10,  lOOSi) 

liuitatiohs  —  fostfonxuknt  of  statute— 
Pabtial  Patuents. 

Where  the  last  paTment  made  on  a  note  was 
made  within  five  years  after  the  note  became 
due,  a  suit  brought  within  6ve  years  after  audi 
payment  was  not  barred  by  limitations. 

Appeal  from  Clay  Chancery  Court;  Ed- 
ward D.  Robertson,  Ohancelior. 

Suit  by  Edwin  S.  Puiler,  as  administrator 
of  T.  E.  Tillotson,  deceased,  against  Wallace 
J.  Brown  and  wife.  From  a  decree  for  plaln- 
tlCF,  defendants  an;>eal.  Affirmed. 

J.  L.  Taylor  and  O.  B.  Ollrer,  for  appel- 
lants. Douglas  Hopson  and  Havfliome  ft 
Hawthorne,  for  appellee. 

BATTLE,  J.  Edwin  S.  Puller,  as  adminis- 
trator of  T.  E.  Tlllotaon,  deceased,  institnt- 
ed  this  suit  against  Wallace  J.  Brown  and 
his  wife,  Jennie  Brown,  to  foreclose  a  mort- 
gage given  by  the  defendants  to  secure  the 
payment  of  a  promissory  note  executed  by 
Wallace  J.  Brown.  The  note  and  mortgage 
were  executed  on  the  11th  day  of  March, 
1803,  and  the  note  was  due  and  payable  on 
the  1st  day  of  December,  1S&3,  and  bore  in- 
terest at  the  rate  of  S  per  cent,  per  annum. 
The  defense  pleaded  by  the  defendants  was 
the  statute  of  limitations.  The  court  ren- 
dered a  decree  In  favor  of  the  plaintiff 
against  Wallace  J.  Brown  for  the  amount 
due  on  the  note,  and  against  the  defendants 
for  the  foreclosure  of  the  mortgage. 

The  evidence  adduced  In  the  hearing  of 
the  case  showed  that  the  following  pay- 
ments were  made  by  Wallace  J.  Brown  on 
the  note: 

March  23.  1893.  ?  20  00 

May  10,  1893   80  00 

May  20,  1893   200  00 

June  8,  1898   43  53 

The  last  payment  was  made  within  the 
five  years  after  the  note  became  due  and 
payable,  and  the  suit  was  brought  April  1, 
TSOl,  within  Ave  years  after  the  last  pay- 
ment. The  suit  was  not  barred. 

Decree  afllrmed. 


ALLDT  T.  BOWBN-MBRRILL  CO. 
(Supreme  Court  of  Arkansas.   June  10,  1905.) 

1.  PABTKEBSHIP  —  LAWTBBS— AUTHOBITT  Of 

Pabtneb. 

A  member  of  a  firm  of  lawyers  organized 
for  the  practice  of  law  had  implied  authority 
to  bind  his  partner  by  a  written  contract  for 
the  purchase  of  lawbooks. 

[Ed.  Note. — For  cases  In  point,  see  vol.  88, 
Cent  Dig.  Partnership,  H  190-194.  206,  214.] 

2.  Saub— PoBKiOH  CoBPOBATiOKS— Actions— 

COHFLIANCE  WITH  StATI  Law. 

The  prosecution  of  an  action  by  a  foreign 
corporation  to  recover  on  a  contract  for  t^e 

Eurch&se  of  lawbooks  did  not  constitute  "doiog 
□sinesa"  In  Arkansas,  within  Act  Feb.  16, 
1899,  p.  18,  e.  19,  requiring  a  foreign  corpora- 


tion  to  file  a  copy  of  Its  articles  with  the  Sec- 
retary of  State  as  a  prerequisite  to  Its  right  to 
do  business  within  the  state. 

[Ed.  Note. — For  cases  in  point,  see  voL  12, 
Cent  Dig.  Corporations.  U  zl^O^t^J 

Appeal  from  Circuit  Court  Polk  County: 
Joel  D.  Conway.  Judge.  - 

Action  by  the  Bo  wen-Merrill  Company 
against  Glltach  &  Alley.  From  a  Jodgment 
for  plalntlil^  defendant  J.  I.  Alley  appeals. 
Affirmed. 

This  J>  a  suit  begun  In  Justice  court  on  tb» 
2d  day  of  August;  1902.  by  the  Bowen-MCT- 
rlll  Company,  a  corporation  under  the  lawa 
of  Ohio,  against  GUtsch  &  All^,  a  law  firm. 
Omlttliig  tb»  caption,  the  complaint  filed  In 
justice  court  by  said  corporation  sets  forUi 
the  following  aUegatbnu:  "That  tiie  said 
Bowen-Mmrill  Company  ig  a  corporation  m- 
ganlzed  under  the  laws  of  the  state  of  Oblo, 
and  dobig  business  In  Indlanqwlls,  In  tlie 
state  of  Indiana,  with  a  brandt  boose  at 
Kansas  City,  Mo.  That  the  said  defuid- 
ants,  by  their  said  contract  In  wilting  ander 
their  said  firm  name  of  Glltscb  &  Alley, 
promised  to  iny  to  the  said  plaintiff  on  tlia 
16th  day  of  June.  180S.  the  sum  of  V25  fbr 
lawbooks,  with  Interest  from  maturity  at  the 
rate  of  10  per  cent  per  annum;  that  the  said 
defendants,  by  their  written  contract  prom- 
ised to  pay  to  the  said  plaintiff  on  the  27th 
day  of  October.  1898.  the  sum  of  fl2  for 
lawbooks,  with  10  per  cent  Interest  from 
maturity — copies  of  which  said  contracts  sre 
filed  herewith,  as  Exhibit  A  and  B,  re^ee- 
tlvely,  and  asked  to  be  made  and  taken  as  a 
part  of  this  complaint;  and  the  said  plain- 
tiff also  flies  herein  a  statement  duly  Teri- 
fled,  of  the  amount  due  and  owing  by  tbe 
said  defendant  to  the  said  plaintiCT;  and  Uie 
said  plalntllf  says  that  the  said  defendants, 
nor  either  of  them,  have  paid  the  said  smns 
of  money,  nor  the  Interest  thereon,  and  that 
same  Is  due.  etc.,  and  pray  for  Judgmraf 
At  the  trial  In  justice  court  In  answer  to 
the  above  allegations  of  plaintiff,  J.  I.  Alley, 
a  member  of  the  former  law  firm,  filed  his 
separate  answer,  which,  aside  from  caption 
and  prayer,  reads  as  follows:  "Admits  that 
be  was  at  some  time  a  partner  of  H.  GlItstA 
iQ  the  practice  of  law,  but  denies  that  he, 
as  a  member  of  the  fllrm  of  Olltoch  A  All^. 
made  or  signed  the  contract  sued  upon;  de- 
nies  that  It  was  done  with  his  knowledge  or 
consent  by  GUtsch  or  any  one  ^se;  doiJes 
that  it  was  a  part  of  the  partnership  bosl- 
ness.  or  that  If  GUtsch  signed  said  contract 
with  the  firm  name,  as  allied,  that  he  had 
any  right  or  authority  to  do  so.  and  that 
same  is  not  binding  upon  defuidant  J.  L  Al- 
ley." Defendant  denies  that  the  contract 
was  made  as  alleged  by  plaintiff.  Defend- 
ant further  answering,  says:  'Hat  tbe 
plaintiff  corporation  hoeln  Is  a  foreign  cor- 
poration, and  that  as  such  corporation.  It 
has  never  compiled  with  the  laws  of  Arkan- 
sas, and  especially  with  the  act  of  the  Legis- 
lature approTed  February  16^  1889,  in  tiM  Hi- 
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'•ag  of  a  €0117  of  its  articles  of  Incoipoiation 
with  the  Secretary  of  State,  and  for  aald 
reason  cannot  do  buliusa  or  maintain  this 
suit  in  tills  state."  Further  answerlos,  de- 
fendant says:  **Tbe  claim  and  contract  saed 
on  taoeln  Is  harred  by  the  statute  of  limi- 
tations; the  same.  If  made  as  alleged,  was 
made  for  more  than  three  yean  ago."  Pray- 
er for  judgment. 

The  case  was  tried  upon  the  Issues  as 
made  hy  the  complaint  and  answw  In  justice 
<!Oiirt,  where  judgment  was  In  favor  of  de- 
fendant Alley,  and  the  case  was  appealed  to 
the  Polk  drcolt  court,  when  It  was  tried 
i^on  the  same  Issues  by  the  coart  sitting 
as  a  Jury,  and  there  upon  the  foUowlng 
agreed  statement  of  facts: 

**a)  It  Is  agreed  that  during  1898  Henry 
Olltsch  and  J.  I.  Alley  were  partners  In  the 
practice  of  law  In  Mens,  Arkansas,  under 
the  style  of  OUtsch  &  Alley,  and  that  the 
partnership  agreement  was  a  verbal  one. 

(2)  It  Is  farther  agreed  that  Henry  Olitsch 
signed  the  firm  name  of  Glltsch  &  Alley  to  a 
contract  for  lawbooks  of  the  Bowen-Merrill 
Book  Oompany,  and  that  the  order,  contract, 
and  agreement  was  made  by  Henry  Glltsch 
In  the  firm  name  and  committed  to  writing. 

(3)  It  is  agreed  that  J.  I.  Alley  never  gave 
hla  consent  to  nor  authorized  Henry  Olitsch 
to  make  this  order  for  books,  nor  any  other 
order,  nor  to  sign  the  firm  name  to  this  or- 
der, nor  any  other  order  nor  contract,  other 
than  the  use  of  hla  and  the  firm  name  in 
pleadings  In  court.  (4)  It  Is  agreed  that  this 
suit  was  begun  In  the  Justice  court  of  S.  H. 
Smith  on  August  9.  1902.  (S)  It  Is  agreed 
that  the  foUowlng  Is  a  correct  statement  of 
the  account: 

1898. 

July  15,  Shearman  &  Red&eld  on  Negr..  fl2  00 
July  18,  Sackett's  Instructions  to  Juries  6  00 
July  18,  UnderhUrs.  Criminal  Evidence  6  00 
Oct  27,  Beach  on  Oontracts   12  00 

**(6)  It  is  agreed  that  the  plalntifC,  the 
Bowen-Merrlll  Company,  is  a  foreign  corpo- 
ration, and  that  it  has  not  complied  with 
the  laws  of  the  state  of  Arkansas  by  filing 
a  certificate  of  articles,  etc.  (Act  Feb.  16, 
1899,  p.  18,  c.  19),  with  the  Secretary  of  State 
of  the  state  of  Arkansas.  (7)  It  is  further 
agreed  that  the  defendant  J.  L  Alley  never 
acknowledged  this  indebtedness,  or  any  11a- 
bill^  whatever.  (8)  It  Is  agreed  that  J.  L 
Alley  has  been  a  continuous  resident  of  the 
state  of  Arkansas  since  the  making  of  this 
contract  (9)  That  the  defendant  Henry 
Glltsch,  in  two  letters  written  by  him,  one 
to  the  plalntlCT  and  one  to  the  plaintiff's  at- 
torney, admitted  tliat  said  books  were  bought 
for  the  use  of  said  firm,  and  that  be,  as  one 
of  the  partners,  signed  the  firm's  name  to 
the  contract  for  the  purchase  thereof.  (10) 
It  is  agreed  that  the  contract  for  the  pmv 
cbastt  of  said  books  was  made  outside  of  this 
state." 

This  trial  resulted  in  a  verdict  In  favor  of 
plaintUC,  and  defendant  appeals  to  this  court 


Wright  Frickett  and  J.  I.  All^*  for  appel- 
lant B.  Q.  Shower,  fbr  appelle& 

WOOD,  J.  (after  stating  the  facts).  Two 
questions  are  presented:  First,  Is  J.  I.  Alley, 
the  appellant  liable  on  the  contract  made  by 
OHtsdi,  bis  law  partner,  without  his  knowl- 
edge or  consent?  Second,  can  the  Bowen- 
Merrill  Compaz^  bring  this  suit  and  main- 
tain it  in  this  state.  It  being  an  Ohio  cor- 
poration, without  filing  here  its  articles  of 
Incorporation  and  appointing  an  agent? 

1.  Upou  the  first  question  the  trial  conrt 
declared  the  law  as  follows  over  defendant's 
objection,  which  was  declaration  No.  4:  "In 
a  partnership  for  the  practice  of  law.  the 
act  of  one  partner  In  the  scope  of  business  of 
said  firm  Is  the  act  of  all,  and  every  respon- 
sibility incident  to  other  partnerships  in  gen- 
eral attaches  to  legal  partnerships,  as  well  as 
corresponding  rights."  Upon  this  point  the 
defendant  asked  the  following  declarations, 
which  were  refused:  (1)  "That  a  firm  of 
lawyers  is  a  nontrading  partnership,  and  one 
member  of  the  firm  cannot  bind  the  other 
without  express  authority  from  the  other." 

(2)  "It  is  necessary  In  this  case  for  the  plain- 
tiff to  prove  that  Henry  Glltsch  had  the 
right  to  contract  for  books  in  the  firm  name." 

(3)  "It  is  the  duty  of  persons  or  firms  doing 
business  with  a  nontrading*  partnership  to 
know  If  one  member  Is  authorized  to  bind  the 
other  on  contracts  and  commercial  paper." 
(5)  "That  a  firm  of  lawyers  is  a  nontrading 
partnership,  and  that  one  partner  cannot 
bind  the  other,  either  on  commercial  pap» 
or  on  contracts,  although  the  proceeds  were 
used  in  the  business,  without  express  au- 
thority from  the  other  partner."  The  court 
correctly  declared  the  law  that  the  act  of  one 
partner  In  a  firm  of  lawyers  in  the  scope  of 
its  business  is  the  act  of  all.  It  Is  generally 
held  that  nontrading  firms  hare  no  power  to 
borrow  money  and  sign  negotiable  paper, 
and  that  one  member  of  such  firm  has  no 
power  to  bind  the  other  members  by  signing 
the  firm  name  to  such  paper.  Worster  t. 
Forbush,  171  Mass.  423,  60  N.  S.  030;  Smith 
T.  Sloan,  37  Wis.  285,  19  Am.  Rep.  767; 
22  Am.  &  B.  Ency.  U  p.  154,  note  (Law- 
y^).  This  is  because  such  transactions  are 
not  generally  within  the  legitimate  scope  of 
the  business  of  such  firms.  There  is  no  rea- 
son why  such  firms  should  be  bound  by  the 
acts  of  their  members  within  the  scope  of 
their  business.  This  would  be  true  even  In 
the  case  of  negotiable  paper,  where  it  was 
shoVvn  that  such  paper  was  executed  within 
the  scope  of  the  firm's  business.  1  Bates. 
Part.  §  343.  Ur.  Bates,  after  an  exhaustive 
review  of  the  authorities  on  the  powers  and 
liabilities  of  nontrading  partnerships,  says: 
"Each  partnership  must  stand  largely  on  the 
nature  of  its  pecuUar  business,  and  no  rule 
of  imiversal  application  is  possible."  This 
Is  the  correct  doctrine,  and  there  is  no  rea- 
son why  a  firm  of  lawyers  should  not  be 
bound  by  the  act  of  one  of  Its  members  In 
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buyins  mch  la-wbooikB  ai  may  be  reaBonably 
neoesBary  for  carrying  on  tfae  bnalneas.  Such 
an  act  la  certainly  witbin  tlie  scope  of  the 
IraBlneeB  of  such  a  partnersh^.  It  la  impos- 
sible to  practice  law  snccessfnlly  in  these 
times  vltbont  some  lawbooks.  Ab  Mr.  Bates 
says:  "It  Is  difficult  to  conceive  of  a  part- 
nership which  does  not  require  some  pur* 
chases  to  be  made  in  the  usual  course  of  its 
business."  In  nontrading  firms  this  Is  cer- 
tainly necessary.  He  Instances  the  case  of 
lawyers  purchasing  their  lawbooks.  Milter 
T.  Hlnes,  15  6a.  197.  See,  also,  Grosthwalt 
T.  Rosa,  1  Humph.  23,  34  Am.  Dec.  613.  The 
purchase  of  lawbooks  reasonably  necessary 
In  the  business  is  a  responsibility  and  lia- 
bility incident  to  a  partnerslilp  for  lite  prac- 
tice of  law,  and  when  lawyers  come  to- 
gether for  that  business  they  are  presumed 
to  repose  In  one  another  the  trust  and  confi- 
dence necessary  to  attend  to  the  dnty  of  pur- 
chasing lawbooks  for  the  firm,  and  to  clothe 
each  wltb  authority  to  bind  the  other. 

2.  "The  instltntlon  and  prosecution  of  an 
action  Is  not  doing  business  within  the  mean- 
ing of  the  act  of  Feb.  16,  1899,  and  other 
statutes  upon  the  subject"  Buffalo  Zinc  Sc 
Copper  Co.  t.  Crump,  70  A^.  626,  69  S.  W. 
672,  91  Am.  St  Bep.  87;  I^.  T.  Tire  Ass'n. 
S6  Ark.  174, 18  S.  W.  43. 

Afflrm. 


MAIiONB  T.  MALOND. 
(Supreme  Court  of  Arkansas.   June  10,  1906.) 

1.  DiVOBCB  —  GbOUNDS  —  CaUELTT  ■—  EtI- 

DEKCE— SumciEKcr. 

Evidence  in  a  suit  by  a  wife  for  divorce 
on  the  ground  of  cruelty  examined,  and  held 
not  to  snow  cruel  treatment  sufficient  to  war- 
rant a  decree  for  divorce. 

2.  SaUE   —    BVIDENCB    —  OOBBOBOBATIOn— 
SUFFICiaNOT. 

A  divorce  on  the  ground  of  (^uelty  inflict- 
ed by  the  husband  on  tbe  wife  will  not  be 
eranted  on  the  wife's  testimony,  corroborated 
by  a  daughter  nine  years  old  at  the  time  of  the 
occurrences  about  which  she  testified,  and  one 
other  witness  relating  an  instance  of  harsh 
language  used  by  tbe  husband  towards  the  wife. 

[Ed.  Note. — For  casee  in  point,  sea  vol.  17, 
Cent.  Dig.  Divorce,  H  40fr-407.] 

8.  Same— WaoNoruL  OomtiTOT  or  Both  Pab- 

TIX»— ElFFBCT. 

Where,  in  a  snit  by  a  wife  for  divorce,  on 
the  ground  of  cruelty,  in  which  the  husband 
filed  a  cross-complaint  on  the  ground  of  deser- 
tion, the  proof  snowed  that  both  parties  were 
at  fault,  both  should  be  denied  relief. 

[Bd.  Notej— For  cases  In  point,  set  vol.  17, 
Cent  Dig.  Divorce^  H  190. 197J 

Appeal  from  Woodruff  Chancoy  Ooort;  Bd- 
ward  D.  BobertBon,  Chancellor. 

Suit  for  divorce  by  Mrs.  Tbeo.  Malone 
against  J.  E.  Malone.  Prom  a  decree  for 
plalntur,  defendant  appeals.  Reversed. 

J.  F.  Summers,  for  appellant  P.  B.  An- 
drewsy  for  appellee. 

McCULLOCH,  J.  Appellee  filed  her  com- 
plaint against  her  husband,  J.  E.  Malone,  In 


tbe  chancery  eonrt  of  Woodmft  oonntr*  tor 
divorce,  on  the  gronnd  that  be  was  guilty  of 
such  conduct  toward  ber  as  rmdend  ber  oon- 
ditirai  intolerable.  .^^lant  aoswored,  de- 
nying the  auctions  of  Improper  conduct 
toward  bis  wife,  and  also  filed  bis  croaa-com- 
plalnt  on  tbe  ground  of  wlllfal  desotion  for 
a  period  of  one  year,  tbe  chancellor  grant- 
ed the  pr^er  of  the  onnplalnt;  and  decreed  a 
divorcer 

Tbe  case  presents  only  a  qneatlon  of  teet, 
and  after  a  careful  considwatlon  of  tbe  tes>- 
tlmony  we  are  convinced  it  is  Insufficient  to 
warrant  a  dlasoIaUon  of  tbe  bonda  of  ntatri- 
mony,  and  that  the  conclusion  of  tbe  learned 
chancellor  was  erroneous.  Appellant  and  ap- 
pellee were  married  in  June,  1898,  be  being 
then  21  years  of  age  and  she  S2,  and  tb^ 
lived  together  until  some  time  in  Noranber, 
1899,  when  she  left  him  and  returned  to  tbe 
house  of  her  mother.  Appellee  testlfled  tiiat 
soon  after  their  marriage  appellant  began  a 
course  of  harsh  and  unkind  treatment,  Cre- 
quently  called  her  a  fool,  and  upon  one  occa- 
sion, upon  a  trivial  pretext,  slapped  ber  In 
the  face,  and  upon  another,  when  he  was  sick 
and  irritable,  threatened  to  throw  a  mug  at 
her.  Her  description  of  tbe  latter  acene  la 
as  follows:  "At  another  time  he  drew  a  tnng 
on  me.  T  was  out  of  the  room,  and  be  was 
sick  at  the  time,  and  called  me  several  times, 
and  I  didn't  b^r,  and  when  I  went  to  the 
room  be  began  to  fuss,  and  I  told  him  be  waa 
like  a  sore-headed  liear,  and  he  drew  the  mtig. 
and  told  me  If  I  didn't  shut  my  montb  be 
would  knock  me  In  the  head  with  it  I  told 
him  if  be  did  bit  me  with  it  I  would  leave 
him  then  and  there,  and  go  home  to  my  moth- 
er, and  be  said  if  be  had  a  pistol  he  would 
shoot  me."  She  further  tratlfled  that  she  left 
appellant  and  went  to  her  mother  In  Novem- 
ber, 1890,  because  she  learned  that  he  Intend- 
ed to  leave  her  In  a  few  months.  The  testi- 
mony of  appellee  was  corroborated  in  part  by 
ber  dai^bter  by  a  fbrmer  marriage,  who  was 
11  years  of  age,  and  testified  to  same  instan- 
ces related  by  appellee.  Appellee  called  an- 
other witness,  J.  M.  Daugbtiy,  who  testified 
that  be  knew  the  parties,  lived  In  about  2^ 
miles  from  them,  and  visited  at  their  home 
about  every  two  weeks.  He  said  be  knew  of 
only  one  instance  of  Improper  conduct  of  ap- 
pellant towards  bis  wife,  which  be  described 
as  follows:  "I  happened  in  when  Mrs.  Ma- 
lone was  taking  up  ashes.  Mr.  Malone  made 
the  remark,  'Why  haven't  you  a  fire?  Hurry 
up,  I  am  cold.  I  am  In  tfae  notion  of  throw- 
ing this  cup  at  you.'  I  spoke  to  blm,  and 
said,  *Mr.  Malooe,  ain't  you  ashamed  to  talk 
to  your  wife  that  way?*  and  I  stepped  oat" 
This  was  substantially  all  the  evidence  In 
support  of  appellee's  alleged  ground  for  di- 
vorce. Appellant  testified,  denying  all  tbe 
charges  of  improper  conduct  or  harsh  or  no- 
kind  treatment  towards  his  wife,  exc^t  that 
be  slapped  her  on  account  of  an  lmprai)er  ac- 
cusation whidh  she  made  against  blm.  He  de- 
scribes tbe  occurrence  as  follows:  **l  became 
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vexed,  and  told  her  she  was  foolish  for  be- 
lieving such,  and  In  discussing  the  matter  or 
trying  to  reason  with  her  we  both  became 
angry,  and  had  the  worst  'spaf  or  Quarrel  we 
ever  had.  I  told  her  if  she  was  foolish  enough 
to  believe  such  she  should  have  her  jaws 
slapped.  She  dared  me  to  slap  her,  and  I 
did.  After  having  realised  what  I  was  doing, 
I  slackened  the  blow,  and  It  could  not  have 
Inflicted  any  pain  whatever."  He  denied  that 
he  ever  stmck  her  or  offered  to  strike  her  on 
any  other  occasion,  or  made  a  practice  of 
calling  her  a  fool.  Appellant  introduced  two 
witnesses,  who  lived  near  them  for  several 
months  before  the  separation  occurred.  One 
lived  In  about  SO  yards,  and  the  other,  one 
Crenshaw  and  wife,  lived  in  the  house  with 
appellant  and  sppellee.  Both  of  these  wit- 
nesses t«itlfled  that  they  saw  no  evidence  of 
harsh  or  unkind  treatment  on  the  part  of 
appellant  We  think  that  the  preponderance 
of  the  testimony  is  In  favor  of  appellant,  and 
that  appellee  has  established  no  grounds  for 
divorce.  Even  her  own  testimony  and  that  of 
her  two  corroborating  witnesses  do  not  clear- 
ly establish  the  ezlstence  of  a  state  of  facts 
upon  which  a  court  of  equity  should  interpose 
relief  by  a  dissolution  of  the  bonds  of  matri- 
mony. 

In  the  case  of  Kurtz  v.  Kurtz,  88  Arte.  119, 
Judge  Bakln,  speaking  for  the  court,  approv- 
ing the  rule  laid  down  in  Rose  v.  Boee,  ft 
Ark.  S07,  that  the  personal  Indignities  con* 
templated  by  the  statute  as  grounds  for  di- 
vorce included  "rodenees,  vulgarity,  unmer- 
ited r^roacb,  haughtiness,  contempt,  con- 
tumely, studied  neglect.  Intentional  IndTlIlty, 
Injury,  manifest  disdain,  abusive  language, 
malignant  ridicule,  and  every  other  plain 
manifestation  of  settled  hate,  allenatiott,  and 
eetrangemoit"  said:  "It  must  be  confessed 
that  this  position  goes  to  the  very  verge  of 
safety,  and  should  be  pressed  no  furtiier.  In 
applying  It  the  chancellor  should  act  with 
great  cautkm  to  avoid  the  gradual  approach, 
by  imperceptible  steps,  to  the  practice  of  bol]}- 
Ing  all  matrimonial  blckrain^  by  which  par- 
ties mfiy  rendw  each  other  unba|K>7i  te  be 
valid  ground  of  divorce.  Whore  there  are  no 
fixed  and  well-defined  barriers  of  principle.  It 
Is  difficult  to  limit  the  encroachment  of  prec- 
edente  setting  in  one  direction.  Bach  so 
nearly  uapparta  the  next  that,  before  one  Is 
aware,  the  bounds  of  reason  are  passed."  In 
Cate  V.  Gate,  53  Ark.  484,  14  S.  W.  676,  Chief 
Justice  Cockrill  said  that  "courts  are  not 
quick  to  Interfere  In  dnneBtic  quarrels,  and, 
where  the  parties  are  equally  at  fault,  It  must 
be  shown  at  least  that  there  is  something 
that  makes  cohabltatlan  unsafe,  to  move  the 
courts  to  Interfere."  We  think  that  this 
court  has  gone  to  the  limit  In  the  case  of  Rme 
T.  Bose,  supra,  and  that  It  would  be  ectend- 
Ing  tlie  rule  entirely  too  far  to  bold  that  a 
divorce  should  be  granted  vptm  tiie  testimony 
of  aitpelle^  corroborated  cmly  the  daugh- 
ter  who  was  but  nine  years  odd  at  the  time  of 
the  ocourrenceB  about  which  she  undertakes 
t»  testify,  and  by  one  other  witness  who  re- 


lates one  instance  of  harsh  language  used  by 
appellant  to  his  wife.  By  her  own  admission, 
she  was  not  always  as  considerate  of  her  hus- 
band's feelings  as  her  duty  demanded.  One 
of  the  instances  she  relates  of  his  unkind 
treatment,  when  be  threatened  to  throw  a 
mug  at  her,  was  provoked  by  her  own  Incon- 
siderate conduct  and  remark  while  appellant 
was  sick.  To  our  minds,  the  evidence  shows 
that  both  parties  were  somewhat  at  fault, 
and  that  both,  by  failure  to  exercise  that 
"mutual  forbearance  and  mutual  forgiveness*' 
which  the  relation  demanded,  aggravated, 
rather  than  tended  to  ameliorate,  their  un- 
happy conjugal  state.  It  may  be  that  the 
opposition  to  the  marriage  shown  to  have 
been  manifested  by  appellee's  mother  and 
other  near  kindred  was  continued,  as  claimed 
by  appellant,  after  the  marriage,  and  was  re- 
sp<ms]ble  in  some  measure  for  the  dissensions 
which  led  to  the  final  separation ;  but  at  any 
rate  it  appears  that  neither  party  came  up  to 
the  full  conjugal  duty  to  prevent  the  s^ra- 
tlon.  tJpon  the  proof  Introduced,  both  were 
at  fault,  and  both  should  have  been  denied 
relief. 

The  decree  for  divorce  must,  therefore,  be 
reversed,  and  the  cause  dismissed  for  want  of 
equity  either  In  the  complaint  or  cross-com- 
plaiut;  and  It  Is  so  ordered. 


BBESB  V.  STATE  (three  cases). 
(Supreme  Conrt  of  Arkansas.   Jane  17,  1905.) 

ABouianT  or  Oounsel— Iufbopeb  LAnaTTAOB 
— Bevsssiblb  Ebbob, 

Where,  in  prosecutions  for  anlawfally  sell- 
ing Intoxicating  liquor,  the  prosecuting  attor- 
ney, In  bis  closing  argument  in  one  case,  said, 
in  effect,  that  he  would  not  believe  any  man  on 
oath  who  would  deliberately  violate  the  law  by 
running  a  blind  tiger ;  that.  If  he  would  violate 
the  law  in  that  respect,  be  woald  not  hesitate 
to  swear  a  He  to  get  out  of  It ;  and  in  another 
of  the  cases  said  that  "a  bllDd-tiger  man  will 
swear  a  lie  any  time.  This  man  [defendant]  is 
not  worthy  of  belief.  Any  man  that  will  run  a 
blind  ttger  will  swear  a  lie  to  beat  the  law"— 
the  language,  while  not  commendable,  was  not 
reversible  error. 

Appeals  from  Circuit  Court,  Howard  Coun- 
ty; James  S.  Steele^  Judge. 

John  F,  Reese  was  convicted  of  unlawfully 
Baling  Intoxicating  liquors,  and  appeals 
(three  cases).  Judgmente  affirmed. 

For  former  report,  see  83  9.  W.  818. 

Feasel  &  Bishop,  for  appellant  Bobt  L. 
Bogers,  Atty.  0«m.,  tat  the  State. 

HILL,  0.  J.  These  three  cases  present  but 
one  question,  and  it  Is  practically  the  same  In 
each  •case.  The  prosecuting  attorn^  In  his 
clcnlng  argument  said:  That,  In  consider- 
ing the  testimony  of  tbe  defendant,  the  jury 
should  take  Into  consideration  bis  Interest 
In  the  result;  should  consider  whether  his 
Btatemoit  was  made  In  good  faltb,  or  merely 
to  avoid  conviction;  that  he  [tbe  prosecntInK 
Bttoniey]  would  not  believe  any  man  on  oath 
who  would  deliberately  violate  the  law  by 
running  a  blind  tiger;  that,  if  be^ould  tIo- 
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late  tbe  law  in  that  respect,  lie  would  not 
Iiositate  to  swear  a  lie  to  get  ont  of  It"  Hla 
closing  argumeDt  In  another  of  tbe  cases  con- 
tained tills  statonent:  *'A  bllnd-tlger  man 
will  swear  a  lie  any  tini&  This  man,  John 
F.  Reese,  la  not  worthy  of  belief.  Any  man 
that  will  mn  a  blind  tiger  will  awear  a  He 
to  beat  the  law."  On  objection  made  1^  the 
defendant,  tbe  conrt  declined  to  Interfere 
with  tbe  argument,  and.  preserrlng  profper 
exceptions,  the  cases  are  brought  here  for 
review. 

These  statements  of  the  prosecntlng  attor- 
ney are  nothing  but  the  expressltHU  of  his 
Individual  oplilion  stated  In  OTerforctble 
terms.  The  statements  do  not  fall  within 
that  class  of  statonents  wbera  the  attorney 
makes  a  witness  of  himself  in  his  argnmait 
and  states  facts  without  tbe  reocnrd.  Tbose 
cases  may  be  found  discussed  In  Ins.  Go.  v. 
Harper  &  Wilson.  70  Ark.  805,  67  B.  W.  7S5; 
Fort  T.  State  (Ark.)  85  S.  W.  2S6;  English 
T.  Anderscm,  88  8.  W.  SS3.  An  attorney  un- 
doubtedly has  a  rtght,  If  his  taste  and  jndg- 
meat  calls  for  it,  to  express  his  IndlTldual 
opinion  fkeely  In  discussing  the  facts  In  erl- 
dence,  so  long  as  he  conches  his  remarks  In 
language  befitting  bis  high  profession  and  the 
place  of  Its  utterance— a  temple  of  Justice. 
In  this  case  tbe  prosecutli^  att(Mnaoy  was  at 
perfect  liberty  to  express  his  opinion  freely 
as  to  all  mattoa  In  evidence  attacking  the 
credibility  of  the  defendant  as  a  witness, 
provided  he  framed  his  argument  In  propo* 
language  and  manntf .  This  addressed  Itself 
to  htm  In  tbe  first  place,  to  the  trial  Judge  in 
the  second  place,  and,  lastly,  to  this  court, 
not  to  pass  oa  its  pnqirle^,  taste,  or  ele- 
gance, but  mwely  to  pass  oa  whether  tbe 
drcutt  Judge  abused  bis  dlscretloD  In  permit- 
ting It,  and  whether  it  worked  a  prajudlce 
to  the  defiendant  not  warranted  by  the  law 
or  facts  of  the  caaa  Without  approving  the 
langn^  used  In  expressing  his  opinion  of 
the  testimony  of  the  defendant,  the  court  Is 
of  opinion  that  there  Is  no  reversible  error 
In  it  Tbe  court  hopes  that  attorneys,  espe- 
cially those  representing  the  state  of  Arkan- 
sas who  act  In  a  quasi  Judicial  rOle,  will 
coucb  their  expressions  of  opinion  In  lan- 
guage less  intemperate  and  dmondatory,  and 
that  the  circuit  Judges  will  require  It  of 
them.  Instances  may  arise  of  excesses  la 
this  line  calling  for  reversal,  but  this  case 
Is  not  such  an  Instance. 

The  Judgments  are  afilrmed. 


8.  M.  DUFFIH  &  CO.  v.  WAI/TER  PpATT 
&  CO. 

(Supreme  Oonrt  of  Arkansas.   June  17,  1905.) 

1.  Sazjes  — BaxAQH  or  WAUAnrr— Noxzoa— 

Waives. 

A  buyer  In  a  contract  reqnirtng  him,  In 
case  the  goods  fan  to  comply  with  w  seller's 
warranty,  to  notify  the  seller  thereof  within  a 
■pecified  time,  who  fails  to  give  notice  of  a 
breach  of  warranty  within  the  time  specified, 
waives  the  warranty,  and  Is  hound  to  pay  the 
purchase  prtos.. 


2.  CONTRACTTS— ERTIM— SEVKXABIX. 

A  contract  for  the  sale  of  several  articles 
of  merchandise  by  sample,  whidi  fixes  the  price 
of  each  article,  and  which  warrants  each  article 
to  be  in  all  respects  as  the  sample,  is  a  aevtst- 
able  contnct,  though  it  contains  a  suaranty  of 
profits  for  the  buyer  on  the  resale  thereof. 

Appeal  fnmi  Circuit  Court,  Garland  Coun- 
ty; Charles  D.  Oreavas,  Special  Judge. 

Action  by  Walter  Pratt  A  Gou  against  a  M. 
Dnffie  ft  Co.  Fn»n  a  Judgment  for  plain- 
tiffs, defendants  appeal.  Affirmed. 

Wood  &  Henderson,  for  appellanta.  Leslie 
ft  Huff,  for  appellees. 

BATTLE,  J.  This  action  was  Instituted 
by  Walter  Pratt  ft  Co.  against  S.  H.  Duffle 
&  Co.  upon  the  following  written  contract: 

"Walter  Pratt  &  Co.  hereby  guarantee  that 
the  purcbafier's  gross  profit  from  tbe  sale 
of  the  perfumery  and  toilet  preparations 
bought  under  this  order  and  hereafter  pur- 
chased of  said  firm,  will  not  be  less  than 
33  1-3  per  cent  of  the  amount  of  this  order 
each  year  for  a  period  of  three  years  from 
date  of  Invoice,  and  the  said  Walter  Pratt 
&  Co.  further  agree  and  hold  themselves 
bound,  at  tbe  end  of  each  year  If  tbe  gross 
profits  do  not  amount  to  88  1-3  per  cent  of 
the  amount  of  this  order  for  that  year,  to 
pay  to  tbe  purchaser  a  snffldoit  sum  of 
money  by  New  York  or  Chicago  draft  to 
make  tbe  deficiency.  If  there  be  any,  or 
to  buy  back  at  the  purchase  price  at  the  ex- 
piration of  this  agreement  all  goods  remain- 
ing on  hand  at  that  time.  Tbe  forgoing  Is 
conditional  on  tbe  purchaser  keeping  tbe 
goods  tastefully  displayed  In  his  store  In  the 
show  case  furnished  by  us  for  that  purpose, 
purchasing  from  us  at  least  semi -annually 
sofflclent  goods  to  keep  this  department  com- 
plete and  up  to  the  amount  of  Oils  ord«, 
making  settlement  for  all  goods  pnrdiaaed  of 
us  as  provided  to  order,  sendli^  ns  by  rois- 
tered mall  at  tbe  end  of  each  year  a  complete 
and  accurate  llat  of  all  goods  sold,  with  a 
4a>rrect  Inventory  of  all  goods  cm  hand  at 
that  time,  allowing  no  article  to  go  for  a  leas 
profit  than  Is  usually  made  on  this  class  of 
goods,  and  using  reasonable  dtllgoice  in  pro- 
moting tbe  sale  of  these  goods.  Goods  ship* 
ped  to  purchaser  and  not  on  band  or  return- 
ed will  be  consldaed  sold.  Bond  to  be  filed 
with  Security  Bank  covering  all  agreements 
in  the  order. 

"Exchange — Any  goods  owtalned  In  tide 
order  may  be  returned  to  oa  for  enbange  at 
any  time.  To  protect  ns  from  unreason abte 
demands  for  exchange,  we  require  that  goods 
so  returned  must  be  accompanied  bj  a  new 
order  for  goods  of  an  equal  value.  We  pay 
freight  to  tactory  on  gooda  ntamei  tat  ex- 
change^ 

"Warranty^AIl  gooda  are  wamutm  to  be 
same  In  quaUty,  matalal  and  in  an  ollnr 
respects  aa  aamplet  shown  by  ■alema& 
The  purAaMr  agrees  to  examine  and  inspect 
the  goods  at  once  upon  their  arrival  at  dee> 
tlnation.  and  if  said  goods  fall  to  comptr 
with  said  warranty  ba  dkall  witUn  fir*  dsija 
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from  date  of  arrival  at  destination  gWe  de- 
tailed written  notice  of  Buch  failure  by  reg- 
istered letter  to  Walter  Pratt  &  Co.  Chicago, 
IlL,  otherwise  all  warranty  of  said  goods  is 
waived.  Goods  cannot  be  returned  for  cred- 
It  on  account,  except  as  herelu  provided. 

"We  deliver  all  goods  to  purchaser  by  d&- 

llverlng  them  to  the  transportation  company 
herein  speclfled,  purchaser  to  pay  all  trans- 
portation charges. 

"The  following  Is  the  list  of  goods  contain- 
ed in  this  order: 

Per 

Dos.  Amt.  R't'L 

Dos.  H«iidkerefal«f  Bxtrseti,  u* 

sorted  on  Basel   9  .76  |  S.00  $  .10 

"   Hudkarcblef  BKtraots,  m- 

MUtad  N&  7«                     IW  1^00  JB 

**    HandkercUet  Bxtrsets,  ■■- 

sorted  NO.  161                   4.W  U.0O  .M 

"    Bschat  FowOart                      .76  1.00  .10 

**  PmiaD  Tlolst  Pwtnma....  .40  .80  .06 
"   Prtneon  ToUat  Watar,  Na 

3X1                                   4.W  4.00  M 

M    "    PrlooeM  ToUet  Wstw.  N& 

MT                                    4.00  S.00  .76 

"    Farina  Colosna                   4.00  4.00  .60 

"    Velvet  Taloom  Powdar  76  L60  JO 

"    Kosor's  Hair  Orower           <.00  «.00  .76 

"    Banso  Basel  Cream.. .......  1.00  1.00  M 

"    Hantholated  Cream               4.00  6.00  M 

»    invtslU*    TMlet  Powder 

(vhlta)                            LOO  100  J6 

«    laTfslbla    Toilet  Powdw 

(tlesb)                                1.00  100  .S 

"    Pratt's  Telvetts                  «.00  100  .76 

"    Pratt's  Dentlfrloe                100  100  .96 

"    Pratt's  Tootb  Powder   1.66  J6 

"    Bosslans                              4J6  1176  M 

"    Princess  Tisane  Developer..  126  IB  .78 

■*    Pratt's  ToUet  Soap  76  1.60  .10 

»    Quinine  Hair  Tonlo.              100  UOO  .76 

"    Foot  Relief                         100  100  .36 

"    Invisible  Complexion  Pow- 
der (wUte}                        100  4.00  .60 

"    Invisible  Complexion  Pow- 
der (flesh)                          4.00  4.00  .60 

"    Invisible  Complexion  Pow- 
der (Brunette)                     4.00  4.00  .60 

"    Cberry  Up  Pomade               LOO  100  ,S6 

2    "    Pratt's  Shampoo  Powder...  100  4.00  J6 

K    "    Bulk  Sachet  Powder.  VIoM  lOO  1.50 

  "        Rose..   8.00  1.E0 

U    **    Bulk  Sachet  Powder,  Hello- 
trope                                 100  L&O 

H    "    Crushed    Sachet  Powder, 

Carnation                           100  160 

>A    "    Omihed    Violet  Handkl 

Bxtract,  No.  928                   4.00  100  .60 

U    "    Perelan  Rose  Handk'f  Ex- 
tract, No.  933                     4.00  100  M 

U    •*    Crushed    Violet  Handk'f 

Extract,  No.  946  „.  100  100  .n 

H    "    PeraUu  Rose  Handk'f  Bx- 
tract, No.  956                       loo  100  .n 

1    "    Pearl  Toilet  Powder               .76  .76  M 

1  BotUe  Pink  Bulk  Perfume.  White 

Roee                                            4.0O  4.00 

1  Bottle  Pink  Bulk  Perfume.  White 

Lilac                                            4.00  4.00 

1  Bottle  Pink  Bulk  Perfume,  Fran^ 

Spannl                                             4.00  4.00 
Dttls  Pink  Balk  Perfume.  Snow 

lAiT                                                  4.00  4.00 

1  Battle  Pink  Bulk  Perfume,  Jocker 

Club                                             4.00  4.00 

1  Bottle  Pink  Bulk  Perfume,  Helio- 
trope                                               4.00  100 

1  BoUle  Pink  Bulk  Perfume,  Blue 

Gentian                                        4.00  4.00 

1  Bottle  Fink  Bulk  Perfume,  Jas- 
mine                                           4.00  4.00 

1  Bottle  Pink  Bulk  Perfume,  Red 

Carnation                                      4.00  4.00 

1  Bottle  Pink  Bulk  Perfume,  Crab 

Apple  Blossom                               4.00  4.00 

1  Bottle  Pink  Bulk  Perfume,  Swiss 

Violet                                           4.00  4.00 

1  BotUe  Pink  Bulk  Perfume,  Wm 

Tbom  Blossom                              100  100 

1    BotUe    Pink    Bulk  Perfume. 

Cimshed  Violets                             100  100 

1  Bottie  Pink  Bulk  Perfume,  Per- 
sian Rme                                      100  100 


Total  amout  of  this  ordsr. 


1  Atomizer. 
1600  Circulars  advertising  this  line  of  goods. 
1500  Circulars  describing  the  pictures  colng  with  the 
Perpetual  Advertising  System. 
Name  anu  address  of  purchaser  printed  on  above 
circulars. 

1  Bottles  of  parfumcrr,  retail  price.  60c  each,  to 

par  for  distributing  circulars. 
1  Oraduate. 

6  Portfolio.  No.  5607,  coutalulng  10  sample  pictures 
belonging  to  tbo  Advertising  System. 
100  Booklets,  ^'Suggestions." 

8  Sterling  Sllrer  Thimbles,  assorted  sizes. 
n  Envelopes  contalnlDK  adverUslDg  and  drafts  good 
for  one  Sterling  Silver  Thimble  e&cb,  mailed 
by  Walter  Pratt  &  Co.  to  a  list  of  97  uames 
furnished  by  the  purchaser. 

1  Walter  Pratt  1  Co.  Regulation  Oak  Show  Case; 
wood  doors  and  wood  shelves.  Size  SI  In. 
wide,  48  in.  long,  ai^  40  In.  high. 

'•Terms: — G  per  cent  15  days  from  date  of 
invoice,  or  two,  four  and  six  and  eight 
months  net,  divided  into  four  equal  pay- 
ments, each  for  one  fourth  of  the  amount  of 
this  order.  When  long  terms  of  credit  are 
tak^  account  must  be  closed  by  notes  with- 
out Interest,  due  In  two,  four,  six  and  eight 
months  from  date  of  Invoice.  Accounts  not 
closed  as  provided  above,  will  be  Subject  to 
sight  draft  wlthont  further  notice.  Separate 
verbal  or  written  agreements  with  salesmen 
are  not  binding  upon  Walter  Pratt  &  Co. 
All  conditions  of  sale  must  be  shown  on  this 
order. 

"Positively  no  goods  on  commission  or  open 
account  This  order  not  sabject  to  connter- 
mand. 

"Hot  Springs,  Ark.  Feb.  27,  1902. 

"Walter  Pratt  A  Co.,  Chicago,  111.— Geu- 
tlemen;  Please  ship  us,  care  of  Burlington, 
Cedar  Rapids  &  Northern  R'y.  the  assort- 
ment of  goods  listed  above,  like  sample 
shown  us  by  your  salesman,  at  the  prices 
Bi)eclfied  and  in  accordance  with  all  the 
terms  above  specified,  which  we  have  care- 
fully read  and  find  to  be  complete  and  sat- 
isfactory. We  have  no  agreement  or  under- 
standing with  salesman  except  as  printed  or 
written  on  this  order.  Receipt  of  duplicates 
of  this  order  fr<un  your  salesman  is  hereby 
acknowledged. 

**Name  of  purchaser  S.  M.  Duffle  A  Go. 
"Walter  Pratt  A  Co., 

"By  M.  9ankey,  Salesman." 

In  making  the  foregoing  contract,  plalntlffa 
were  represented  by  a  traveling  salesman, 
who  sold  the  goods  referred  to  in  the  con- 
tract to  the  defendants  by  samples  exhibited 
to  them  at  the  time  the  order  was  made.  The 
goods  were  shipped,  and  were  received  by  the 
defendants  on  the  9th  of  March,  1902.  On 
the  17th  of  the  same  month  they  notified 
the  plaintiffs  of  the  receipt.  Defendants  test- 
ed the  White  Lilac  perfume,  which  was  sold 
to  them  at  the  price  of  $4,  and,  on  a  day  sub- 
sequent to  the  17th  of  March,  1902,  refused 
to  accept  the  goods,  because  the  lilac  per- 
fume did  not  correspond  to  the  sample  by 
which  it  was  sold  to  them.  Th^  did  not  test 
any  of  the  remainder  of  the  goods  by  tlie 
samples  by  which  the  same  were  sold. 

According  to  the  terms  of  the  contract,  the 
defendants  waived  the  warranty  and  accept- 
ed tlw  goods,  and  thereby  became  bound  to 
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pay  for  thm,  having  failed  to  give  notice  of 
the  failure  of  the  goods  to  comply  with  the 
warranty  within  five  dayg  after  they  (de- 
fendants) received  them.  Pratt  t.  Meyer 
(MS.  opinion)  87  S.  W.  123. 

But  the  defendants  asked  the  conrt  to  in- 
fitruct  the  Jnry  as  follows: 

"(^  The  contract  between  plaintiffs  and 
defendants  Is  an  entire  contract,  and  defend- 
ants  were  not  reqiiired  to  accept  any  of  said 
goods  If  any  material  part  of  the  goods  ship- 
ped under  said  contract  were  different  and 
Inferior  in  quality  from  the  goods  ordered." 

The  court  refused  to  Instruct  the  Jury  as 
asked,  but  instructed  them  as  follows: 

"The  contract  shorn  that  several  articles 
of  foods  were  included  in  one  and  the  same 
orisx,  and  that  a  price  was  fixed  In  said  con- 
tract for  each  separate  article.  I  therefore 
instruct  you  that  said  contract  is  not  an  en- 
tire but  a  severable  contract,  and,  if  any 
of  said  articles  cwreqtoud  with  the  samples, 
then  defendants  wob  bound  to  accept  each  of 
said  articles  as  correeponded  with  samples, 
and  are  liable  to  plaintiffs  for  the  value 
thereof,  as  the  same  are  fixed  in  said  con- 
tract 

"If  you  find  firom  the  evidence  that  the  de- 
fendants, within  a  reasonable  time  after  the 
receipt  of  the  goods  mentioned  in  said  con- 
tract, examined  a  bottle  of  lilac  mentioned 
in  said  contract  u  bulk  perfume,  and  upon 
such  examlnatUm  tt  waa  found  that  said  bot- 
tle of  lilac  did  not  correspond  with  the  sam- 
ple, thai  defendants  bad  the  right  to  refuse 
to  accept  said  bottle  of  lllaa 

"If  dffitendants  did  not  examine  any  <rf 
said  goods  except  a  bottle  ot  lilac,  thai  they 
are  bound  to  have  accepted  all  of  said  goods 
wbldi  th^  did  not  examine  and  are  liable  to 
plaintiffs  for  the  value  thereof  ai  the  same 
are  fixed  In  said  contract 

**It  you  find  tnm  the  evidence  that  tbe 
bottle  of  lilac  mentlcmed  In  ,  said  contract  aa 
bulk  perfume  did  not  coirevpond  with  the 
sample,  tiien  you  will  find  that  that  is  evi- 
dence tending  to  show  that  all  the  bulk  per- 
tome  mentioned  In  said  contract  did  not  coi> 
nqMHid  with  the  samples;  and  If  you  find 
that  the  bulk  perfume  mentioned  in  said 
contract  did  not  correq;»ond  with  tbe  samples, 
then  defendants  had  the  right  to  refuse  to 
acc^t  said  bulk  perfome,  and,  if  they  did 
refuse  to  accept  the  same,  they  are  not  liable 
to  plaintiff  therefor." 

The  Jury  returned  a  vodlct  tat  plaintiffs 
in  the  Bum  of  9184.20.  They  evidently  de- 
ducted from  the  amount  of  the  order  160, 
the  aggr^to  price  tor  which  the  "bulk  per- 
fumes" sold..  The  ttoftadanis  ai^aled. 

A  M^ti fining  that  the  question  as  to  tlie  na< 
ture  of  the  contract  was  properly  raised  in 
the  trial  court  was  the  contract  sued  on  en- 
tire or  sevaablel 

Mr.  Parsons,  in  hia  work  on  the  Law  of 
Contracts,  says:  "Any  contract  may  consist 
of  many  parts,  and  these  may  be  considered 
as  parts  of  one  whole,  or  as  so  many  distinct 


contracts  entered  Into  at  one  time,  and  ex- 
pressed in  the  same  Instrument,  but  not 
thereby  made  one  contract  No  precise  rule 
can  be  given  by  which  this  question  in  a 
given  case  may  be  settled.  Like  most  other 
questions  of  construction,  it  Oepexixla  tqnn 
the  Intention  of  the  parties,  and  this  must  be 
discovered  in  each  case  by  considering  the 
language  employed  and  tiie  subject-matter 
of  the  contract  If  the  part  to  tie  performed 
by  one  party  consists  of  several  distinct  and 
separate  items,  and  the  price  to  be  paid  by 
the  other  is  apportioned  to  each  item  to  be 
performed,  or  is  left  to  be  implied  by  law, 
such  a  contract  will  goierally  be  held  to  be 
severable."  2  Parsons  on  Contracts  ^th 
E}d.)  bottom  p.  672.  Judged  by  ttils  9ltati<Hi. 
the  contract  in  this  case  is  KveraL  Tbe 
Usts  of  goods  embraced  In  the  order  soed  up- 
on consist  of  GO  items,  with  the  price  for 
which  each  sold  placed  opposite  the  same, 
amounting  in  the  aggr^ate  to  |194.20^  Tbe 
price  of  no  single  item  exceeds  $12.75.  Each 
item  was  sold  by  a  sample,  and  was  war- 
ranted to  be  the  same  in  quality,  material, 
and  in  all  other  respects  as  sample;  tiie  con- 
tract as  to  each  article,  in  that  respect  being 
different;  and  the  purchaser  was  furnished 
with  a  sample  to  enable  him  to  determine 
whether  the  goods  shipped  were  sndi  as  be 
agreed  to  buy.  The  acceptance  of  eadi  de- 
pended upon  a  distinct  test  snd  the  price  to 
be  paid  for  each  was  stipulated.  According 
to  the  general  rule  In  such  cases,  the  con- 
tract is  several.  Lucesco  Oil  Co.  v.  Brewer, 
06  Fa.  351;  Wooten  v.  Walters,  110  N.  a 
251,  256,  14  8.  734,  736;  Beach  on  Modem 
Law  of  Contracts,  S  7S1;  Clark  on  Oontracta 
(2d  Ed.)  p.  453. 

The  guaranty  of  profits  set  out  In  the  pa- 
per sued  on  does  not  affect  the  severalty  of 
the  contract  of  sale.  It  applied  to  all  tbe 
goods  purchased  In  the  same  year,  and  was 
to  continue  for  three  years.  The  sale  was 
In  no  way  d^ndent  on  It 

Appellants  have  no  right  to  complain  of 
tiie  Judgment  against  them. 

Affirmed. 


DANIELS  V.  STATE. 
(Supreme  Court  of  Arkansas.    June  17,  lOOSJ 

1.  MUBDEB— InnicricENT — StTFnciEncT. 

Where  an  indictmeot  for  murdn  aUeged 
that  defendant  onlawfally,  felonionsly,  and 
with  malice  aforetbouebt,  and  after  delibermt»m 
and  premeditation,  did  kill  and  murder  deceased, 
etc..  it  was  not  objectionable  because  the  word 
"willingly"  was  nssd  in  tiw  Indfctmemt  instead 
of  "wiiaully.** 

2.  Saub— Ohauskob  of  Jubox  —  Affux^ 

Pbesuuption. 

Where,  on  an  appeal  from  a  convletion  for 
marder,  tiie  record  showed  that  a  certain  jaror 
was  duly  accepted  by  the  state  and  the  AelraA- 
ant,  and  that  the  state  was  permitted  by  per- 
emptory challenge  to  excuse  this  juror  axttf  be 
had  been  accepted,  it  was  preaumable,  In  sap- 
port  of  the  regularity  of  tbe  proceedtngs,  that 
the  challen^  was  exercised  befm  tta  Juror 
was  sworn  m  chief. 
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8,  SaHZ— BVIDINGE-^UrFICRNCT. 

Bvidwice  Md  to  rapport  a  conviction  for 
murder  In  th«  ncond  destae. 

Appeal  from  Circuit  Court;  Sevier  ConntT'; 
James  3.  Steele.  Judge. 

Harry  Daniels  was  conTlcted  of  murder, 
and  he  appeals.  Affirmed, 

Brizzolara  &  Fltzhngh,  W.  H.  Oollins,  and 
Pole  McPhetrldge,  for  appellant  Rob^  h. 
Bc«en,  tor  tjpDellee. 

WOOD,  J.  At  the  September  term,  1904, 
«f  the  Polk  circuit  court,  the  grand  jMry  re- 
turned an  Indictment  against  appellant  char- 
ging hfm  with  murder  In  the  first  degree,  and, 
having  been  granted  a  change  of  venue  to 
the  Sevier  circuit  court,  he  was  at  the  Janu- 
ary term  thereof  tried  upon  the  plea  of  not 
guilty,  convicted  of  murder  In  the  second  de- 
gree, and  bis  punishment  assessed  at  five 
years  In  the  penitentiary.  His  motion  for  a 
new  trial  having  been  overruled,  he  appealed 
to  this  court,  alleging  numerous  grounds  for 
reversal  of  the  Judgment 

The  indictment  was  sufficient  The  word 
"willingly"  in  the  indictment  instead  of 
'VUlfnlly,"  which  latter  word  was  doubtless 
Intended,  does  not  render  the  Indictment  in- 
snfflcient  The  utmost  that  can  be  claimed 
Is  that  the  word  "willfully"  was  omitted. 
Bat  the  Indictment  with  the  word  "willfully" 
emitted,  still  charges  that  the  defendant 
'^unlawfully,  feloniously,  and  of  his  malice 
aforethought  and  after  deliberation  and  pre- 
meditation, did  kill  and  murder,"  etc.  These 
words  tQclude  all  the  meaning  that  could  be 
conveyed  by  the  word  "willfully." 

The  record  shows  that  "T.  B.  Holman,  who 
was  a  juror  and  a  member  of  the  regular 
panel  of  the  jury,  during  the  impaneling  of 
the  jury  In  this  action,  was  duly  accepted  as 
a  juror  herein  by  the  state  and  the  defend- 
ant, and  the  state  was  permitted  by  the 
court  over  the  objection  and  exception  of 
the  defendant,  to  excuse  said  T.  B.  Holman 
by  peremptory  challenge,  without  stating  or 
showing  any  cause  therefor,  after  the  said 
Holman  had  been  accepted  by  the  state  and 
the  defendant  as  a  Juror  as  aforesaid."  This 
record  does  not  show  that  the  state  was  i>er- 
mitted  to  exercise  this  peremptory  challenge 
"after  the  Jury  had  been  made  up,"  as  stated 
by  counsel  for  appellant  As  every  presump- 
tion. In  the  absence  of  a  showing  to  the  con- 
trary, must  be  indulged  In  favor  of  the  regu- 
larity of  the  proceedings,  we  must  presume 
tbat  the  state  exercised  this  peremptory 
challenge  before  the  Juror  was  sworn  in  chief, 
as  prescribed  by  section  2867,  Khrby's  Dig. 
These  are  the  only  grounds  tor  a  new  trial 
which  the  verdict  could  not  core,  and  these 
are  not  veil  taken.  All  the  others  relate  to 
allied  enom  of  the  court  during  the  prog- 
reas  of  the  trial  which  do  not  aCtect  the  Integ- 
rltr  of  the  trial  Itseli;  and  -which,  however 
■egregious,  the  verdict  of  the  juzy  iq>on  the 
oncontradlcted  evidence  has  cured. 

The  undisputed  facts  show  that  appellant 


was  guilty,  at  least  of  murder  in  the  sec- 
ond degree,  and  the  jury  gave  him  the  lowest 
punishment  for  that  offense.  Therefore  no 
error  in  the  introduction  of  the  evidence 
complained  of,  the  ai^rmiient  of  counsel,  or 
the  instructions  of  the  court  could  be  preju- 
dicial to  the  rights  of  appellant  His  own 
evidence  shows  that  he  was  an  engineer  on 
the  Kansas  City  Sonthem  Ballroad,  and  on 
the  night  of  August  18,  1904,  he  returned 
from  a  trip  on  the  road  to  his  home  at  Mena, 
Ark.  He  arrived  at  his  home  about  1:26  a. 
m.,  and  found  the  deceased.  Dr.  Magness,  in 
hlB  house,  under  circumstances  which  indi- 
cated clearly  that  he  was  committing  adul- 
tery with  his  wife.  The  appellant  chased 
the  doctor,  who  was  partially  disrobed,  from 
his  house,  falling,  however,  to  catch  him. 
The  doctor  left  behind  tu  the  house  of  appel- 
lant a  shirt  collar,  cuffs,  necMe,  and  hat 
which  afforded  undlsputable  evidence  of  his 
identlflcatlon.  Besides,  the  unfaithful  wife, 
when  called  upon  by  appellant  for  an  ex- 
planation, frankly  confessed  to  appellant  that 
Dr.  Magness  was  the  author  of  her  ruin,  and 
t(^d  her  husband  that  Dr.  Magness  had  first 
accomplished  his  purpose  by  administering 
to  her  on  one  occasion  a  narcotic  when  she 
had  called  him  in  on  a  professional  visit. 
Dr.  Magness  vras  the  family  pbysidan  and 
intimate  friend  of  appellant  The  appellant 
proceeds  to  tell  how  the  betrayal  of  con- 
fidence by  his  tamlly  physician  and  friend, 
and  the  disclosure  of  his  wife's  infidelity,  so 
preyed  upon  his  mind  that  he  could  neither 
eat  nor  sle^.  He  shows  that  dming  the  re- 
mainder of  tiie  night  of  the  awful  discovery 
he  could  not  sleep.  In  fact  he  says  he  nei- 
ther ate  nor  slept  from  the  tlhie  he  came 
home  and  caught  the  doctor  in  his  house 
until  he  had  killed  falm.  He  says  his  wife 
had  told  him  that  Dr.  Magness  had  said  that 
if  he  (appellant)  ever  came  home  and  found 
him  (Magness)  in  their  house,  he,  Magness, 
would  kill  him,  appellant.  "Knowing,"  he 
says,  "that  he  had  just  threatened  my  life, 
and  finding  this  murderous  thing  [pistol]  In 
my  honse,  I  saw  nothing  but  to  go  prepared, 
as  I  firmly  believed  tbat  man  would  kill  me. 
That  Is  the  reason  I  took  the  pistol  and  went 
to  the  hardware  store  and  twught  the  car- 
tridges." He  further  portrays  his  feelings 
and  subsequent  conduct  as  follows:  "I  could 
get  no  satisfaction  from  life,  knovring  that 
that  man  had  robbed  my  home  and  taken 
from  me  ererythin^  tbat  I  had.  I  sought  In 
some  manner  redress  for  the  harm  and  dis- 
grace that  he  brought  upon  me.  I  knew  that 
he  would  kill  me  on  sight  I  looked  for  him 
on  the  street  the  next  di^,  but  failed  to  find 
him.  I  was  on  the  streets  most  of  the  day, 
but  I  did  not  see  him  anywhere,  and  felt 
sure  that  be  was  hiding  from  me.  Tbat  night 
I  could  not  sleep,  and  the  next  morning  I 
went  downtown,  and  as  I  passed  the  drug 
store  I  saw  his  horse  and  buggy  hitched 
there  in  front,  but  did  not  see  him.  I  wrait 
into  the  drug  store;  passed  the  last  opoiing 


Digitized  by  Google 


8S  SOTTTHWESTBIBN  BBPOBTEIt. 


(Ark. 


between  the  connten  on  the  left-hand  side. 
I  went  beUnd  these  counters  In  an  i^right 
manner,  as  stralsbt  as  I  could  walk,  and.  as 
I  got  abont  halfway  between  the  counters. 
Dr.  MagnesB  came  out  from  bebind  the  pre- 
scription esse.  He  had  a  bottle  of  medi- 
cine In  his  hand,  -and  from  bis  appearance 
he  was  reading  the  directions  on  the  label. 
I  started  toward  Iiim,  and  when  I  got  In 
abont  10  feet  of  him  he  saw  me^  and  as  he 
did  so  he  went  for  bis  gun.  Up  to  that  time 
my  right  hand  was  by  my  side.  When  I 
saw  blm  reach  for  bia  gun  I  knew  the  time 
had  arrived,  and  that  one  of  us  was  going  to 
die.  I  pulled  my  gun,  and  while  he  was 
looking  at  me  I  shot  blm  In  the  Up.  I  shot 
him  twice  more,  while  be  was  standing  up- 
right, over  the  heart  At  that  be  fell  OTer 
on  bis  back,  and  while  he  was  falling  be 
stumbled  orer  a  cbalr,  wlilch  turned  his 
right  Bide  toward  me  while  be  was  falling, 
and  I  shot  blm  twice  more.  That  man's  back 
was  never  to  me  at  any  moment  of  the  shoot- 
ing. I  did  not  make  any  step  toward  bim, 
nor  did  I  shoot  blm  while  on  the  floor.  I  shot 
him  to  protect  my  life.  He  bad  ruined  my 
home  and  bad  threatened  to  kill  me,  and  I 
believed  that  be  would  do  It" 

This  testimony  reveals  the  settled  purpose 
of  appellant  from  the  time  be  found  Dr. 
HagnesB  In  his  home,  to  seek  and  take  bis 
life.  About  two  days  Intervened,  the  appel- 
lant not  wavering  one  moment  In  bis  deter^ 
minatlon.  All  the  eyewitnesses  save  appel- 
lant show  that  appellant  shot  the  deceased  In 
the  back,  and  when  he  was  apparently  una- 
ware of  appellant's  presence.  The  pathetic 
portrayal  of  the  deplorable  circumstances 
which  destroyed  appellant's  home  and  hap- 
piness, and  caused  bim  to  take  the  life  of  the 
wicked  author  of  it  all,  can  but  elicit  the  pro- 
found sympathy  of  every  man  who  loves  vir- 
tue and  appreciates  conjugal  fidelity  and  do- 
mestic peace.  But  nevertheless  the  law,  In 
its  wisdom,  deflnes  the  taking  of  human  life 
under  the  circumstances  detailed  by  appel- 
lant as  murder,  and,  so  long  as  it  Is  thus 
written,  courts  and  Jurors  must  ob^  Its 
plain  mandate. 

Affirm. 


HOT  SPRINGS  R7.  CX>.  et  al.  McMILLAN. 
(Supreme  Court  of  Arkansas.    June  IT,  1905.) 

1.  Appeal— Findings— CoNCLusivEKEsa. 

A  findine  on  conflicting  evidence  on  an  issue 
of  fraud  In  the  execution  of  a  release,  submitted 
under  proper  instructions,  will  not  be  disturtied 
on  appenl. 

2.  Release— Fbauo— Evidence  or  Ovstoic. 

Where  a  release  was  executed  to  a  railroad 
company  by  an  injured  employ^,  proof  that  the 
recitals  as  to  the  consideration  were  false,  by 
showing  that  the  amounts  named  therein  were 
already  due  according  to  the  custom  of  the  com- 
pany in  dealing  with  disabled  onploy^s,  was 
admissible,  as  sstablishlng  that  the  release  was 
firaudulent. 

8.  New  Tbial— Review. 

The  refusal  of  a  motion  for  a  new  trial 
sstUng  up  newly  discovered  evidence  will  not 


be  disturbed.  In  the  absence  of  abuse  by  the 
trial  court  of  its  discretion. 
4.  Appeal— Nbcessitt  fob  Motion  torn  Itaw 
TkiaLt— Statbmbnt  or  Gbounds. 

A  gaestlon  as  to  rendering  a  personal  judg- 
ment against  a  defendant  which  was  not  made 
a  ground  for  a  new  trial,  cannot  be  considered 
oo  appeaL 

Appeal  from  Circuit  Court,  Hot  8|pcliig 
County;  Alexander  M.  Duflle,  Judge. 

Action  by  A.  H.  McMUlan  against  the  Hot 
Springs  Railway  Company  and  another. 
From  a  Judgment  for  plaintiff,  defendants  ap- 
peaL Affirmed. 

This  suit  was  brought  by  McMillan  against 
the  Hot  Springs  Railway  Company  to  re- 
cover damages  for  the  crushing  and  msng- 
llng  of  bis  left  hand.  McMillan  was  a  brake- 
man  of  the  Hot  Sirrlngs  Railway  Company, 
and  bis  injury  was  caused  while  be  wns 
coupling  cars  at  Butterfleid.  He  charged 
that  the  liability  of  the  railway  OHapany 
grew  out  of  negligence  in  falling  to  prorlde 
him  with  suitable  and  safe  appliances  with 
which  to  make  the  coupling.  In  tills:  that 
the  boles  in  the  drawhead  of  one  of  the  cars 
were  out  of  shape,  and  the  pin  furnished  to 
make  the  coupling  was  too  large  to  pass 
readily  through  said  holes.  Plaintiff  charged 
that  by  reason  of  the  Imperfect,  unsafe,  and 
dangerous  condition  of  these  appliances  bis 
hand  was  caught  tMtween  the  drawheads 
while  he  was  attempting  to  make  the  conp- 
Ilng.  and  badly  crushed  and  mangled;  that 
plaintiff  was  in  the  discharge  of  his  duty  as 
brakeman,  and  did  not  know  of,  and  by  the 
use  of  ordinary  care  could  not  have  discov- 
ered, the  dangerous  condition  of  such  appli- 
ances.  Damages  were  laid  at  $26,000. 

The  Choctaw,  Oklahoma  A  Oalf  Battway 
Company  is  made  defendant  because  since 
the  injnry  It  bad  purchased  the  Hot  Springs 
Railroad  and  was  operating  It  when  suit 
was  brought  The  Hot  SiKlngs  Railway 
Company  answered,  setting  up  tbe  following 
alleged  release  in  accord  and  satiafactioQ, 
Tlx.: 

**In  consideration  of  tiie  sum  of  Tliree 
Hundred  Forty-six  and  06-100  Dollars 
($346.05)  paid  to  me  by  the  Hot  Springs  Rail- 
road Company,  and  the  agreement  of  said 
Company  to  pay  me  Fifty  Dollars  ($6aO0)  in 
addition  to  the  above  sum.  and  to  employ 
me  in  such  capacity  as  I  may  be  able  to 
work  for  a  period  of  six  months  from  the 
date  hereof  at  a  salary  of  not  less  than  Fifty- 
Dollars  ($S0.00)  per  month,  I  hereby  release 
said  Company  from  any  and  all  liability  it 
may  be  under  to  me  for  and  on  account  of 
an  Injury  received  by  me  while  working  as 
a  brakeman  on  the  Ballroad  of  said  Cbm- 
pany  on  or  abont  tbe  2nd  of  February,  IOOOl 

"Witness  my  hand  and  seal  October  1. 
1900. 

**[8igned]  A.  H.  McMillaiL** 

It  also  denied  an  tb»  matolal  allegatloska 

of  the  complaint;  and  set  up  eoDtrlbntocy 

negligence. 
The  Choctaw*  Oklab<Hna  A  Qnlf  Baltroad 
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Company  filed  a  separate  answer,  denying 
In  detail  all  of  tbe  allegations  of  tlie  com- 
Iilnlnt,  and  admlttlDg  its  purchase  of  the  Hot 
Springs  Railroad,  and  that  It  was  at  that 
time  in  the  possession  of  and  operating  the 
same,  bat  denying  that,  as  purchaser  or  oth- 
erwise. It  assumed  all  or  anj-  of  the  debts 
and  liabilities  of  tbe  Hot  Springs  Railroad 
Company,  and  denying  that  It  was  liable  to 
the  plaintiff  for  said  alleged  Injury. 

Tile  plaintiff  replied  to  that  part  of  the 
answer  of  the  Hot  Springs  Railroad  Com- 
pany setting  ap  a  release  as  follows:  "Plain- 
tiff alleys  that  be  nerer  at  any  time  agreed 
to  release  the  defendant  Hot  Springs  Rail- 
road Company  from  the  damages  resulting 
to  him  from  the  injury  complained  of  here* 
In;  that  It  Is  trae  tbe  said  defendant  Hot 
Springs  Railroad  Company  presented  the 
plaintiff  a  writing  containing  a  full  release 
to  said  company  from  such  damage,  but 
plaintiff  refused  to  make  or  sign  sucb  re- 
lease; that  at  the  time  said  writing  was  pre- 
sented to  him  another  writing  was  also  ex- 
hibited to  him,  which  was  simply  a  receipt 
for  money  which  had  been  paid  to  him  by 
said  company  during  the  time  he  was  dis- 
abled from  work  on  account  of  said  Injuries, 
as  salary,  that  had  accumulated  to  him  dur- 
ing saeb  time;  that  It  was  customary  for 
said  company  to  allow  the  time  of  its  em- 
ployes who  were  disabled  from  work  by  In- 
juries received  while  in  tbe  discharge  of 
their  duty  to  continue,  and  to  pay  such  em- 
ployte  for  such  lost  time  without  any  de- 
duction, and  that  said  company  paid  plaintiff 
said  salary  during  the  time  be  was  unable 
to  work,  and  In  that  way  said  sums  of 
$346.05  and  550  were  paid  to  plaintiff,  and 
the  writing  that  plaintiff  signed  or  Intended 
to  sign  was  the  receipt  for  said  money,  and 
plaintiff  says  that,  if  said  company  has  any 
such  paper  with  his  name  thereto  as  that  a 
copy  of  which  Is  exhibited  with  said  answer, 
his  signature  thereto  was  obtained  by  and 
through  tbe  fraudulent  acts  of  Fred  A.  Bill, 
the  agent  and  employd  of  said  company,  at 
tbe  office  of  John  M.  Moore,  In  the  city  of 
Little  Rock,  In  substituting  said  writing 
which  he  had  refused  to  sign  for  the  receipt, 
which  he  had  agreed  to  sign,  and  which  he 
Intended,  and  believed  he  was  signing."  " 

Motions  to  strike  this  reply  were  overruled. 

Upon  tbe  issues  thus  formed  the  cause 
was  presented  to  the  jury,  which,  after  hear- 
ing the  evidence  and  the  InstmctioDs  of  tbe 
court,  returned  a  verdict  in  favor  of  McMil- 
lan for  $5,000.  Judgment  was  entered  ac- 
cordingly, and  this  appeal  taken. 

W.  B.  Smitii.  for  appellant  Hot  Springs  R. 
Co.  B.  B.  Pelrce  and  T.  6.  Bnzbee.  for  ap- 
pellant Choctaw,  O.  &  O.  B.  Oo.  Wood  & 
Henderson,  for  appellee. 

WOOD,  J.  (after  stating  tbe  facts).  1.  It 
Is  conceded  by  the  learned  counsel  for  ap- 
pellants that  the  question  of  whether  or  not 
thwe  waa  txwad  In  the  execution  of  the  re- 


lease was  submitted  to  the  jury  upon  proper 
inatmcliona;  but  It  waa  ably  contended  In 
oral  argument  and  In  brief  that  tbe  evidence 
on  this  issue  was  not  legally  sufficient  to 
support  the  verdict  We  have  carefully  ex- 
amined the  record  on  this  question  of  fact, 
and  have  reached  the  conclusion  that  there 
was  evidence  to  support  the  verdict  We  do 
not  hesitate  to  say  that,  were  it  the  province 
of  this  court  to  pass  upon  the  weight  of  tbe 
evidence  and  the  credibility  of  witnesses,  we 
would  find  in  favor  of  appellants  on  the 
question  of  the  execution  of  the  release. 
But  according  to  Ijbe  rule  long  ago  estab* 
llsbed  by  this  court,  since  fallowed,  and  re- 
cenUy  approved  In  many  cases,  It  is  the  ex- 
clusive province  of  the  jury  to  determine  dis- 
puted questions  of  fact.  1  Crawford's  Dig. 
p.  146;  Ry.  v.  Byrne,  Adm'r,  etc.,  73  Ark. 

 ,  84  S.  W.  469;  Ry.  v.  Wilson,  70  Ark. 

136,  66  9.  W.  661,  91  Am.  St  Rep.  74;  Ry.  v. 
Kllpatrick,  67  Ark.  47,  54  S.  W.  971;  Oatlett 
T.  By.,  67  Ark.  461,  21  S.  W.  1062,  38  Am.  St 
Rep.  254.  Tbe  testimony  of  McMillan  cer- 
tainly tends  to  establish  the  allegations  of 
his  reply  to  the  answer  of  the  Hot  Springs 
Railway  Company  on  the  subject  of  the  re- 
lease. While  his  testimony  In  regard  to  the 
preparation  and  execution  of  the  release  Is 
contradicted  in  every  material  essential  by 
the  positive  testimony  of  witnesses  for  ap- 
pellants, and  while  the  testimony  of  McMil- 
lan on  this  question  appears  to  us  to  be  in- 
herently weak  and  contradictory,  yet,  unless 
we  overturn  a  long  Hue  of  decisions  of  this 
court,  we  must  hold  that  all  these  were  mat- 
ters for  the  Jury  to  settie,  and,  as  they  were 
properly  Instructed,  their  decision  Is  final. 

2.  The  court  over  the  objection  of  appel- 
lants, p^mltted  the  plaintiff  to  testify  In  re- 
gard to  the  custom  of  the  Hot  Springs  Rail- 
way Company  to  continue  the  wages  of  Its 
employes  while  they  were  disabled  from 
work  on  account  of  Injuries  received  In  the 
service.  This  testimony  was  proper.  Ap- 
pellee was  contending  that  tbe  purported  re- 
lease was  fraudulent.  It  recited  a  considera- 
tion of  $346.06  as  paid,  and  $50  In  addition 
to  be  paid.  These  recitals  conveyed  the  im- 
pression that  the  railway  company  had  paid 
and  were  to  pay  the  amounts  named  as  part 
consideration  for  the  execution  of  tbe  re- 
lease. Proof  that  these  recitals  were  false 
by  showing  that  these  amounts  were  already 
due  him,  according  to  the  custom  of  the  com- 
pany In  dealing  with  its  disabled  employes, 
certainly  tended  to  establish  the  contention 
of  appellee  that  the  alleged  release  was 
fraudulent,  and  that  when  be  signed  same 
be  did  so  under  the  Impression  that  be  was 
signing  a  receipt  for  money  due,  and  which 
tbe  company  had  paid  according  to  its  cus- 
tom, and  not  as  a  part  consideration  for  a  re- 
lease. Tbe  testimony  was  germane  to  tbe 
contention  of  appellee  as  to  tbe  fraudulent 
execution  of  the  release.  Moreover,  appel- 
lants have  nowhere  denied  that  such  was 
the  custom,  and  they  do  not  now  contend,  as 
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we  understand,  that  the  $346.05  and  the  950 
were  paid  as  part  consideration  for  the  exe- 
ontlon  of  the  release.  Therefore  we  do  not 
^scover  any  poeslble  prejudice  to  appellants 
by  the  introduction  of  the  testimony. 

8.  The  alleged  negligence  of  the  appellant 
Hot  Springs  Railway  in  falling  to  exercise 
ordinary  care  to  provide  McMillan  safe  ap- 
pliances, and  the  alleged  contributory  negli- 
gence of  McMillan  in  failing  to  exercise  or- 
dinary care  in  the  use  of  the  appliances  fur- 
nished him,  were  questions  of  fact  properly 
submitted  to  the  Jury,  and  their  verdict  is 
supported  by  legally  sufficient  evidence. 

4.  It  was  within  the  sound  discretion  of 
the  trial  court  to  refuse  the  motion  for  new 
trial  setting  up  newly  discovered  evidence. 
And^on  V.  State,  41  Ark.  229:  Armstrong 

State,  54  Ark.  870,  15  S.  W.  1036;  Ins.  Oo. 
V.  Parriah,  66  Ark.  612,  52  8,  W.  438;  Ry.  v. 

Byrne,  Adm'r,  73  Ark.   ,  84  S.  W.  409. 

We  find  no  abuse  of  the  court's  discretion  in 
this  case.  On  the  contrary,  we  think  It  was 
properly  exercised. 

6.  The  contention  that  the  court  erred  in 
r^derlng  a  personal  judgment  against  ap- 
pellant Choctaw,  Oklahoma  &  Oulf  Railroad 
Company  was  not  made  a  ground  of  the  mo- 
tion for  new  trial.  Such  question  will  not 
be  considered  bere  for  the  first  time. 

Affirmed. 


BEAVERS  V.  SBCURITT  MUT.  INS.  OO. 
<Siipieme  Court  of  Arkansaa   June  24,  1905.) 

1.  AFPBAI4— Abbtuov—Dutt  ia  Appbllaht. 

Snp.  Ot  rale  9.  relative  to  abstracthig  the 

case,  does  not  contemplate  that  each  party  ab- 
stract bia  own  testimony,  bat  Imposes  on  ap- 
pellant the  du^  of  abstracting  the  entire  case, 
so  far  as  material  to  the  Isaues  raised  on  ai>- 
peal ;  and  In  case  of  difference  of  opinion  as  to 
what  is  necessary  for  a  determination  of  the 
Issues,  appellant  may  abstract  what  he  deems 
necessary,  referring  to  testimony  which  he  con- 
siders immaterial  by  giving  the  facts  which  It 
tends  to  prove  and  uie  places  in  the  record 
where  it  ma;  be  found,  and  leave  it  to  appel- 
lee to  abstract  farther  matters  if  he  sees  proper. 

2.  Same— Review  ot  Instbtjctions— Matb- 
xiAZJTT  or  Testihont. 

In  order  to  test  the  propriety  of  instruc- 
tions, otherwise  than  as  abstract  propositions 
of  law,  the  substance  of  the  evidence  is  mate- 
rial, and  moat  be  incorporated  in  appellant's 
abstract 

[Ed.  Not& — For  cases  in  point,  see  voL  8, 
Gent  Dig.  Appeal  and.  Error,  i  2933.] 

Appeal  from  Girenlt  Court,  Tell  County; 
William  L.  Morse,  Judge. 

Action  by  one  Beavers  against  the  Securi- 
ty Mutual  Insurance  Company.  On  motion 
to  dismiss.  Denied  on  condition  of  filing  ad- 
ditional abstract. 

R.  C.  Bullo^,  for  appellant  Murphy  & 
MehaflCy,  for  appellee. 

HILL,  C.  J.  This  case  is  set  for  July  10th, 
and  appellant  filed  Abstract  and  brief  in  apt 
time,  and  the  appellee,  instead  of  fillip  its 
abstract  and  brief,  has  Invoked  the  ruling  of 


the  court  on  the  sufficiency  of  the  abstract  of 
appellant  in  a  motion  to  dismiss  for  noncom- 
pliance with  rule  9.  The  court  cannot  take 
time  to  read  the  record  and  briefs  in  advance 
of  submission  to  settle  questions  determina- 
ble in  the  trial,  and  confines  its  rolliw  to  the 
matt^  appearing  in  the  motion  and  re- 
sponse thereto.  The  appellee  says  that  the 
five  witnesses  testified  for  appellant  on  ma- 
terial issues  and  nineteen  testified  on  behalf 
of  appellee,  and  that  the  testimony  is  ma- 
terial and  bearing  on  the  issues,  and  that 
brought  out  by  appellee  on  cross-examinatlOD 
of  ap[>ellant*s  witnesses  goes  to  sustain  tlie 
verdict  and  justly  tbe  instructions,  and  that 
appellant  omits  this  testimony  and  all  refer- 
ence to  It  ezc^t  an  vxcerpt  from  appellant's 
testimony.  The  appellant  responds  tbat  be 
has  abstracted  the  pleadings  and  all  other 
matto's  in  the  record  necessary  to  a  fall  un- 
derstanding of  all  questions  presented  to  tbe 
court  It  appears  Uiat  the  instructions  of 
the  trial  court  are  tbe  matters  here  complain- 
ed of,  and  appellant  having  set  them  forth 
fully,  says  this  testimony  is  Immaterial,  and 
most  of  it  was  brought  out  by  appellee,  and 
that  It  Is  its  duty  to  abstract  Its  own  testi- 
mony under  the  rule.  In  this  appellant  U 
mistaken.  He  must  abstract  the  entire  case 
so  far  as  It  is  material  to  tbe  issues  raised 
on  appeal,  and  the  rules  do  not  contemplate 
that  each  side  abstract  its  own  version  of  the 
case,  but  tbat  the  appellant  abstract  all  tbat 
is  necessary.  In  case  of  difference  of  c^in- 
ion  as  to  what  is  necessary  to  a  full  deter- 
mination of  the  issues  presoited,  tbe  appel- 
lee can  abstract  such  farther  matters  aa  be 
sees  proper.  The  substance  of  the  evidence 
Is  always  material  In  testing  the  Instructioiis, 
and,  if  it  is  not  set  out  then  the  only  qnes- 
tlon  on  tbe  InstructionB  before  the  court  is 
whether  any  facts  would  justify  the  instroc- 
tions.  It  does  not  by  any  means  follow  tbat 
tbe  appellant  must  set  out  all  of  a  vast  vol- 
ume of  testimony.  On  the  contrary,  the 
rules  contemplate  an  abridgment  of  It,  ex- 
cept when  its  sufficiency  is  raised ;  but  it  Is 
necessary  to  set  out  the  substance  of  all  mat- 
ters to  which  testimony  was  adduced  In  order 
to  properly  determine  whether  tbe  inatmo- 
tions  are  correct  If  counsel  regards  this 
testimony  as  immaterial,  be  can  dispose  of  it 
in  a  very  short  way  by  stating  tbat  erldern^e 
was  adduced  tending  to  prove  certain  tacts, 
and  give  appropriate  ref^ences  to  tbe  w:*- 
neBses  and  the  pages  of  the  record  wh«.-re 
such  testimony  may  be  found.  Then,  tf  ap- 
pellee conceives  tbat  this  statement  of  tbe  ef- 
fect of  the  testimony  is  not  full  enougib.*  or 
not  accurate,  it  is  bis  duty  to  abstract  so 
much  of  it  as  he  may  deem  necessary  to  pre- 
sent bis  view  of  it  Appellant  olten,  if  In 
the  opinion  of  the  court  his  atwtract  is  not 
sufficient  to  file  an  additional  one;  and  tbe 
court  believing  appellant  has  In  good  faith 
tried  to  comply  with  tbe  rule,  will  not  dis- 
miss the  cause,  but  grant  him  one  nek  la 
wblcb  to  further  abstract  the  caaa 
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STEPHENS  et  al.  v.  HERRON. 

(Conrt  of  Civil  Appeals  of  Texas.   July  1. 
1905.) 

EVIDKNCE— EbUBSAT. 

It  vat  error  to  permit  a  witness  to  tes- 
tify that  a  certaiD  certificate  located  on  the  land 
in  controversy  bad  been  given  to  ber  buaband, 
and  80  became  bis  separate  property,  where  it 
-was  clear  that  she  was  testifyinx  to  what  ber 
liusbnnd  had  told  her. 

[Ed.  Note. — For  cases  in  pob^  M*  ftlL  20, 
Cent.  Dig.  Brldence^  {  U7a] 

Appeal  from  Dlatrict  Gonrl;  Bttmewall 
Coiml7;  H.  R  Jones,  Judge. 

Action  between  B.  B.  Herron  and  Norman 
H.  S^hens  and  otben.  From  tbe  judgment 
the  latter  appeal.  Beversed. 

See  87  S.  W.  826.  1144. 

Fiset,  Miller  &  McCiendon.  for  appellants. 
W.  J.  Arrlngton,  Crudgington  &  Penlz,  and 
Theodore  Mock,  for  appellee. 

STEPHENS,  J.  For  a  statement  of  the 
case  see  certificate  quoted  In  opinion  of  Su- 
preme Court.  Stephens  v.  Herron,  87  S.  W. 
326.  12  Tex.  Ct  Rep.  1007.  The  court  erred 
in  excluding  tbe  deed  therein  mentioned  from 
fTrumbnll  and  wife,  through  E.  Luclen 
Kitcble,  to  Jane  Dunham,  since  the  two  ob- 
jections made  to  it  were  clearly  untenable. 
The  court  also  erred  in  permitting  appellee 
to  prove  by  Mrs.  Trumbull,  over  the  objection 
that  the  testimony  was  hearsay  and  a  con- 
clusion of  the  witness,  that  the  certificates 
located  on  the  land  in  controTersy  had  been 
given  to  her  husband,  and  had  thus  become 
Ills  separate  property.  It  Is  clear  from  her 
deposition  as  a  whole  that  she  was  testifying 
to  vrhat  ber  husband  had  told  her.  although 
she  claimed  to  know  it  herself. 

The  Judgment  is  therefore  reversed,  and 
the  cause  remanded  for  a  new  triaL 


OKLAHOMA  CITT  &  T.  B.  OO.  v.  DUN- 
HAM.* 

(Oottrt  of  Civil  Appeals  of  Texas.   May  27, 

1005.) 

1.  Dedication  Dkxd  —  Plats— Resebvation 
OF  Ubb  or  Stbeets. 

With  a  plat  of  land  for  a  town  site  the 
owner  also  recorded  a  dedication  deed,  wherein, 
after  reserving  the  right  to  grant  to  any  rail- 
road a  r^ht  of  way  over  a  certain  avenue,  be 
dedicated  to  the  pnblic  all  portions  of  streets 
and  alleys  contlguons  to  or  adjoining  any 
lota  or  blo(^  theretofore  or  thereafter  omvey- 
«d  by  him ;  all  othve  streets  and  alleys,  or  por- 
tions of  them,  not  contiguous  to  lots  and  blocks 
conveyed,  to  be  and  remain  his  private  prop- 
erty, whidi  he  might  replat,  dose  np,  or  oc- 
cupy at  his  option.  A  deed  sabsequently  ex- 
ecuted by  him  for  a  lot  facing  a  street  cross- 
ing the  avenue  referred  to  the  reconHed  plat, 
ms  did  a  deed  from  the  grantee  to  plaintiff. 
I<ater  the  town  site  owner  conveyed  to  ^fend* 
ant  railroad  a  strip  from  the  west  side  of  the 
avenue,  for  right  of  way  purposes,  over  and 

•Relieartas  denied  July  1.  IMI. 
SS8.W>-M 


along  tbe  avenue.  BeJd,  in  an  action  for  dam- 
ages to  the  market  value  of  his  lot  resulting 
from  the  operation  of  cars  on  such  tracks  built 
by  defendant  on  such  atrip,  that  plaintiff  was 
(»arged  with  notice  of  the  reservation  in  the 
<^ication  deed,  and  that  the  effect  of  such  deed 
and  of  tbe  deed  to  defendant  was  to  confer  on 
defendant  the  right  to  Qse  its  right  of  way  for 
railway  purposes,  restricted  only  by  tbe  right 
of  the  public  to  the  reasonatue  use  of  the 
avenue,  and  Uie  right  not  to  have  a  nuisancs  im- 
posed. 

2.  Same— CoNSTBUOTiON, 

Tbe  legal  effect  of  the  deeds  was  a  ques- 
tion for  the  court. 
8.  NuisANOB— What  OoNsnrtrrBS. 

Tbe  mere  imposition  of  more  railway 
tracks,  or  the  increased  use  of  the  tracks  be- 
yond what  may  originaJly  have  been  thonght 
probable,  resulting  from  the  location  of  defend- 
ant's depot  on  land  acquired  by  it  adjoining  tbe 
avenue,  did  not  constitute  a  nuisance. 
4.  Sake— AoTion  von  Dauaoes. 

In  the  absence  ot  allc^tion  and  proof 
of  SQCb  use  of  the  avenue  as  constltnted  a  nui- 
sance, plaintiff  could  recover  for  such  Injury 
only  as  resulted  to  his  property  from  the  erec- 
tion of  a  depot  and  the  operation  of  defendant's 
railroad  on  land  not  embraced  within  tbe  ave- 
nue. 

Appeal  from  District  Court  Hardeman 
County;  S.  P.  Huff,  Judge. 

Action  by  R.  D.  Dunham  against  the  Okla- 
homa City  &  Texas  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Reversed. 

G.  H.  Yoakmn  and  D.  E.  Decker,  for  bih 
pellant  Mum  &  AUui  and  h.  H.  Matbis, 
for  appellee^ 

OONNBB,  C.  J.  In  July,  1887,  Gen.  O.  M. 
I  waa  tbe  owner  of  several  bandied 

I  acres  of  land  tmreraed  by  the  Ft  Worth  ft 
;  Denver  Oity  Baltway  Otnnpany,  and  caused 
to  be  made  a  map  or  plat  thereof  for  tbe  pro- 
posed town  of  Quanab.  Tbe  plat  waa  re- 
corded, staowlng  tbe  streets  mnnlng  east  and 
west  to  be  60  feet  in  wldlh,  and  parallel  with 
the  Denver  Railway,  and  those  running 
north  and  south  to  be  80  feet  tai  wldtti,  with 
tbe  exception  of  McClelland  avenue,  which 
was  100  feet  The  plat  also  showed  certain 
hlodkB  of  land  to  be  reserved  for  pnblic 
building  purposes  and  parks,  and  at  a  point 
where  McClelland  avenne  Intersected  the 
Denver  Railway  quite  a  body  of  land  was 
reserved  fbr  railway  purposes  and  for  a 
tank.  Gen.  Dod^e  at  the  time  tbe  plat  was 
recorded  also  recorded  a  dedication  deed,  of 
which  tbe  fbllowlng  Is  a  copy: 

"Know  all  men  by  these  piesMits:  That 
whereas,  I,  G.  M.  Dodge,  have  heretofore, 
to  wit,  on  the  first  day  of  August  A.  D.  1887. 
filed  a  map  of  the  town  of  Quanah,  In  the 
county  of  Hardeman  and  state  of  Texas,  In 
the  office  of  the  Clerk  of  the  county  court  of 
said  county,  to  be  recorded  In  the  Record  of 
Deeds  of  said  county  together  with  this  deed 
of  dedication,  which  la  Intended  to  be  a  part 
thereof.  That  said  Town  of  Quanah  is  sit- 
uated Immediately  upon  the  line  of  the  Fort 
Worth  &  Denver  City  Railway  upon  Surveys 
141,  142,  148  and  ISa  Standing  In  name  of 
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Waco  and  Northwestern  Railway  Ob.  upon 
the  official  map  of  said  Hardeman  county  on 
die  In  the  General  Land  Office  of  the  State 
of  Texas.  And  I,  after  reserving  the  right 
to  grant  to  any  railway  or  railway  companies 
the  right  of  way  over  Browning  and  Mc- 
Clelland Avenues,  do  hereby  grant,  give  and 
dedicate  to  the  pablic  a  highway,  such  por- 
tion of  each  and  all  of  the  streets  and  alleys, 
designqted  on  said  map,  as  may  be  contlga- 
ous  to  or  adjoining  any  lots  or  adjoining  any 
lots  or  blocks  of  land  so  laid  out  on  said  map, 
which  have  been  or  may  hereafter  be  con- 
veyed by  me  to  any  other  person,  all  other 
streets  and  alleys  designated  on  said  map, 
or  portions  of  tbem,  not  contiguous  to  lots 
and  blocks  conveyed,  are  to  be  and  remain 
my  private  property,  and  may  be  replatted 
or  closed  up  or  occupied  by  me  at  my  optlcm. 

"Witness  my  hand  this  2nd  day  of  July, 
-  A.  D.  1887.   G.  M.  Dodge." 

After  the  plat  and  the  dedication  deed 
were  recorded,  I>odge  began  to  sell  town 
lots,  and  among  other  sales  was  lot  9  In 
block  112,  upon  which  plaintiff  In  1689  erect- 
ed a  house;  having  purchased  the  lot  from 
OfTnt,  a  vendee  of  Dodge.  In  the  deed  from 
Dodge  to  Offnt,  In  describing  the  lot,  after 
stating  lot  end  block  number,  the  deed  stat- 
ed, "according  to  the  map  of  said  tovm  of 
Qaanah  recorded  In  book  8  pages  171  and 
173  deed  record  Hardeman  Co.";  this  being 
the  place  of  record  of  said  deed  and  plat. 
The  deed  from  OfFut  to  Dunham  contained  a 
like  reference  to  the  plat  On  June  22,  1902, 
Dodge,  by  deed  of  that  date  conveyed  to  de- 
fendant, Oklahoma  City  &  Texas  Balhx>ad 
Company,  a  strip  66  feet  in  width  from  the 
west  side  of  said  McClelland  avenue.  In  the 
following  language:  "by  the  present  do 
grant,  bargain,  sell,  convey  and  relinquish, 
unto  said  railway,  its  successors  and  assigns 
(for  railroad  telegraph  and  telephone  right 
of  way  purposes)  the  right  of  way  upon, 
over  and  along  said  McClelland  Avenne." 
The  defendant  railway  company  about  the 
same  time  acquired  by  purchase  from  vari- 
ous parties  the  fee-simple  title  to  100  feet 
adjoining  McClelland  avenne  on  the  west 
side.  It  also  obtained  from  the  city  council 
of  the  dty  of  Quanah  permission  to  construct 
Its  tracks  in  and  on  McClelland  avenue  and 
the  100-feet  purchase  strip.  About  April  1, 
1903,  defendant  railway  company  completed 
the  construction  of  Its  tracks  and  depot,  and 
began  operating  trains  into  Quanah.  It  con- 
structed on  McCleltand  avenue,  on  the  west 
56  feet  allowed  from  Dodge,  its  main  track 
and  one  side  track,  and  near  to  appellee's 
residence,  and  between  said  avenue  and  said 
residency  on  the  100  feet  purchased,  defend- 
ant erected  Its  passenger  and  freight  depot, 
and  one  side  track,  called  the  "house  track"; 
the  same  being  constructed  between  the 
depot  and  plaintiff's  residence.  There  was 
on  the  100  feet  between  plalnttfTs  lot  on  Mc- 
Clelland avenue  a  residence  occupied  by  a 
family  prior  to  the  construction  of  the  rail- 
way, which  waa  moved  ont  to  make  room 


for  the  d^ot  Between  plalntitTs  resldrace 
and  the  house  track  there  wu  about  40  feet 
of  c^ace,  which  baa  since  the  ccnstruction 
of  the  track  been  used  as  a  passageway  for 
the  public.  The  passageway  or  street  opens 
into  the  street  running  east  and  west  in 
front  of  plaintifiF's  house. 

The  plaintiff  filed  a  petition  setting  vp 
ownership  of  the  lot  In  controversy,  and  al- 
leged that  the  defendant,  by  constructing 
Its  track  and  depot  as  stated,  and  by  operat- 
ing cars,  engines,  and  trains  on  said  railway, 
had  diminished  It  In  its  market  value  in  the 
sum  of  97SO.  The  defendant  Interposed  as 
a  defense  that  plaintlll  purcttased  his  lot  and 
constructed  his  Improvements  with  knowl- 
edge that  McClelland  avenue  would  prob- 
ably be  used  for  railroad  right  of  way,  and 
that  Dodge,  the  common  source  of  title, 
when  he  conveyed  plaintiff's  lot,  reserved  the 
right  to  grant  to  railway  or  railway  MHnpa- 
nles  a  right  of  way  on  and  In  said  McClel- 
land avenue,  and  that  Dodge  had  granted 
such  right  of  way  to  defendant  The  Jury 
were  tustructed  that  appellee  was  affected 
with  notice  of  the  reservation  In  the  Dodge 
deed  of  dedication,  and  that  In  his  purchase 
of  property  adjacent  to  McClelland  avenue 
he  assumed  the  risk  of  whatevw  damages 
the  same  might  sustain  by  reason  of  operat- 
ing trains  thereover  in  the  "usual  and  cus- 
tomary way,"  and  such  damages  as  would 
result  from  the  construction  of  a  track  on 
such  right  of  way  In  the  "usual  and  ordinary 
way."  The  court  further  charged  that  If  the 
jury  should  "find  the  operations  of  the  en- 
gines and  railway  on  the  main  track  alonj: 
in  McClelland  avenue  in  proximity  to  plain- 
tiff's property  was  not  within  manner  con- 
templated In  the  grant  of  the  right  of  way 
by  Dodge,  and  that  such  operation  contrib- 
uted, as  alleged  by  plaintiff  to  the  damages 
charged,  then  you  may,  under  the  evldoice. 
consider  same  in  determining  the  damages 
sustained  therefrom,  if  any."  And  in  a 
modification  of  a  special  charge  given  at  ap- 
pellant's request,  also,  "that  the  defendant 
had  the  right  to  construct  a  main  track 
through  and  along  McCSelland  aTeniM^  and 
operate  Its  engines  and  general  traffic  busi- 
ness thereon,  and  would  not  be  liable  to 
plaintiff  for  damages  In  the  depreciation  of 
the  value  of  tils  property  thereby,  and. 
should  you  find  that  switches  at  that  point 
were  reasonably  necessary  to  the  opoatlon 
of  said  main  track  so  constructed,  defaidant 
would  not  be  liable  for  damages  caused 
thereby;  but  If  you  find  that  defendant 
erected  a  depot  and  switchyards,  If  any,  on 
said  avenue,  and  In  close  proximity  to  plaln- 
tifTs  property,  and  by  reason  thoeof  a  great- 
&:  burden  was  placed  on  said  avenne  than 
was  contemplated  in  the  grant  by  Dodge,  and 
that  by  reason  thereof  the  main  line  wait 
used  In  a  manner  not  contemplated  In  the 
original  grant,  and  that  there  was  additional 
use  In  running  their  engines  and  carrying 
on  the  traffic  of  said  defendant  on  said  main 
llne»     reason  of  said  depot  and  said  iwltdi* 
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es,  and  that  but  for  Bucb  additional  Bwlt<di- 
es,  etc.,  would  not  liave  been  necessary,  and 
you  further  find  that  anch  additional  nse  of 
said  main  track,  U  any,  damaged  plalntUTs 
property,  then  you  should  find  dfimagea  for 
plaintiff  on  such  additional  use  occasltmed, 
If  any." 

In  BO  glTlng  the  charges  quoted  we  think 
there  was  error  es  assigned.  Thereby  dam- 
ages were  authorized  because  of  a  mere  ex- 
tension In  the  use  of  the  right  of  way  beyond 
that  (MClglnally  contemplated,  as  determined 
by  the  jury.  No  eiidence  other  than  the 
deeds  mraittoned  Is  cited  as  showing  the 
limits  of  the  use  to  be  made  of  the  right  of 
-way  as  originally  contemplated.  The  deeds 
spoke  for  themseWes.  It  was  for  the  court, 
and  not  the  jury,  to  determine  and  declare 
their  legal  effect,  which  was,  otherwise  than 
as  Indicated  by  the  diai^,  to  confte  upon 
appellant  the  right  to  use  its  right  of  way 
for  railway  purposes,  restricted  only  by  the 
right  of  the  public  to  the  reasonable  use  of 
McClelland  avenue^  and  the  right  of  all  per- 
BonB  not  to  have  a  nuisance  Imposed.  Bee 
OUve  y.  Sabine  ft  E.  T.  Ry.  Co.  (Tex.  CIt. 
App.)  88  8.  W.  142;  8.  A.  ft  A.  P.  Ry.  Co.  t. 
Falres  (Tex.  Civ.  App.)  26  8.  W.  82;  Cane 
Belt  Ry.  Go.  t.  Bldgway  (Tex.  CIt.  App.)  85 
a.  W.  4S>6;  Railway  t.  Grossman  (rehearing 
pending,  12  Tex.  Ct  R^.  743;  City  of  Hous- 
ton T.  O.,  a  ft  8.  F.  By.  Ga  (Tex.  Civ.  Asp.) 

S.  W.  74;  Territory  of  New  Mexico  t. 
United  States  Trust  Co.,  172  U.  8.  171,  19 
Sup.  Ct  128,  48  L.  3Bd.  4(V7;  Gulf,  O.  ft  8.  F. 
Ry.  Ca  T.  Oakes.  94  Tex.  1S5,  68  8.  W.  999, 
52L.B.A.203,86  Am.  St  Bep.  835;  BaU- 
•way  Co.  T.  Fape.  62  Tex.  313;  Texas  ft  Sa- 
Mne  By.  Co.  Meadows,  73  Tex.  ^  11  8. 
W.  145,  8  L.  B.  A.  560;  Ballway  t.  Railway, 
71  Tex.  166,  9  &  W.  94;  Lewis  on  Eminent 
I>omaln,  H  065-567;  1  Wood  on  Railway 
Xaw,  654,  note  1. 

Ab  submitted  in  the  charge,  the  Jury,  In 
order  to  asseBB  damages,  were  not  required 
to  find  that  the  use  of  McClelland  arenue 
bad  become  so  enlai^^ed  as  to  couBtltute  a 
nuisance,  but  were  permitted  to  assess  dam- 
ages for  a  mere  Increased  use  of  the  right 
of  way  that  may  have  been  occasioned  by 
the  location  of  the  depot  The  right  to  so 
locate  and  use  the  depot  was  lawfully  ac- 
quired— it  is  not  even  disputed — and  the  mere 
fiict  that  this  was  the  occasion  of  the  In- 
creased use  of  the  right  of  way  cannot  alter 
the  principle.  Whaterer  may  be  the  cause, 
the  right  to  use  Is  the  same.  The  only 
limitation  is  that  the  use  of  the  right  of 
way  must  he  reasonable,  and  not  extend  to 
tiie  point  of  becoming  a  nuisance.  The  mere 
Imposition  of  more  railway  tracks,  howerer, 
or  an  Increased  use  of  tracks  beyond  what 
may  have  been  originally  thought  to  be 
probable,  does  not  constitute  a  nuisance. 
Ralney  v.  Red  Rfver,  Texas  ft  Southern  By. 
Co.  (Tex.  CIt.  App.)  80  S.  W.  95,  The  nat- 
ural derelopment  of  the  locality  and  change 
In  conditions  may  make  such  enla)^;ed  nse 
necenary  tm  the  public  good.  -  Such  changed 


conditions  are  to  be  expected,  and  should  be 
taken  into  contemplation. 

Dodge,  at  the  date  of  his  deed  of  dedica- 
tl<m,  had  full  title  to  Mc(3Ielland  avenue  and 
of  the  land  of  irtilch  appellee's  lot  consti- 
tutes a  part  He  then  bad  In  such  land 
every  right  or  privilege  that  could  be  carved 
out  of  It  He  could  convey  the  whole  abso- 
lutely, or  such  estate  therein  as  he  chos^ 
upon  any  or  no  consideration,  as  he  might 
deMre.  He  In  fact  platted  the  land,  and  dedi- 
cated specified  parts  thereof  to  the  public 
as  passageways.  The  dedication  of  an  ease- 
ment or  passageway  over  McClelland  ave- 
nue, however,  was  not  made  absolute  In  tbe 
general  public.  Dodge  reserved  the  right, 
which  affected  all  lands  then  owned  by  him, 
to  select  one  or  more  -railway  corporatlona 
to  which  he  might  also  grant  an  easement  or 
right  of  passage  over  this  street  Tbla  re- 
served right,  of  course,  should  not  be  con- 
Btmed  as  giving  Dodge  power  to  thus  enable 
railways  to  wholly  occiq»y  ftud  use  the  are- 
nue,  to  the  entire'  exclusion  of  the  general 
public,  for  to  so  construe  the  provision  would 
constitute  a  repusnoant  clause,  enabling 
Dodge  to  entirely  defeat  the  dedication  to 
the  public,  restricted  though  It  was,  and 
whldi  therefore  could  not  be  uphi^d.  In 
this  case^  however,  the  public  right  la  not 
InrolTed.  It  Is  not  insisted  that  the  use  of 
the  avenue  as  a  passing  way  has  been  un- 
necessarily or  Unreasonably  Impeded.  The 
question  aa  presented  by  tiie  rectad  Is  <»ie 
of  private  right  merely.  Appellee  a  private 
persiHi,  complains  that  1^  the  constmcUon 
and  operation  of  ajKwllant^s  railway  his 
property  has  been  injured;  and  hla  rilght  ^ 
recovery  should  be  restricted.  In  the  absence 
of  allegation  and  proof  of  Buch  use  of  Mc- 
Clelland avenue  as  constitutes  a  nuisance,  to 
such  Injory,  If  any,  as  has  been  done  a^pel- 
letfs  pn^rty  by  the  erection  of  a  depot 
and  the  use  and  <^>eration  of  awellantfs  rail- 
way on  land  not  embraced  wltUn  said  ave- 
nue. 

Because  ^  Uie  error  dlscaesed,  the  Judg- 
ment Is  reversed,  and  the  cause  remanded 
for  a  new  trial. 


ST.  LOUIS,  M.  ft  S.  B.  RT.  CO.  SHAN- 
NON. 

(Supreme  Court  of  ArkaDsas.   June  24,  1905.) 

1.  Raitboads  —  Killing  Cattlb  —  Neqli- 
GXNCK— Evidence— CoMPETERCT. 

In  an  action  aaainat  a  railroad  for  tbe 
klillng  of  cattle  in  tiba  nighttime,  testimony  of 
a  witness  that  he  had  never  ridden  on  an  en- 
gine,' but  that  he  knew  how  far  a  common 
headlight  wonld  light  up  a  track,  from  stand- 
ing by  the  side  of  engines  In  the  nlKbttlme,  and 
that  such  light  would  light  up  for  a  spMlfled 
distance,  was  competent 

[Ed.  Note.— For  cases  In  point  see  voL  20, 
Cent  Dig.  Evidence,  SS  2203,  2262] 

2.  Same— Evidence— Sufficiency. 

In  an  action  against  a  railroad  company 
for  the  killing  (tf  cattle  in  the  nighttime,  evi- 
dence held  sufficient  to  show  negliguice  in 
an  Inferior  headlight 
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Appeal  from  Circuit  Courts  Baudolph 
County;  John  W,  Meeks,  Judge. 

Action  by  A.  K.  Shannon  against  the  8L 
Louis,  Memphis  &  Sontheaatem  Bailway 
Company.  From  a  judgment  In  tavor  of 
plalntUT,  defendant  appeals.  Affirmed. 

U  F.  Parker  and  Orr  &  Luater,  for  ap- 
pelant  G.  H.  Heuderami,  for  appdlea 

RIDDICE,  J.  This  was  an  action  by  A. 
E.  Shannon  against  the  railway  company  to 
recover  damages  for  the  loss  of  two  cows 
and  a  calf  killed  by  the  train  of  the  com- 
pany. He  recovered  Judgment  for  $45.  The 
accident  happened  on  a  dark  and  rainy 
night  The  engines  testlDed  that  the  train 
consisted  of  an  engine,  a  baggage  car,  and 
passeuger  coach.  He  said  that  he  was  keep^ 
lug  a  careful  lookout,  and  discovered  the 
cattle  when  they  were  about  90  or  100  feet 
ahead;  that  the  headlight  on  the  locomotive 
was  a  common  oil  headlight  and  on  such 
a  night  did  not  light  up  the  track  for  more 
than  90  or  100  feet ;  and  that  be  could  not 
have  discovered  the  cattle  sooner  than  he 
did.  He  further  testified  that  the  trahi  was 
running  about  15  or  18  miles  an  hour,  and 
that  though  there  were  only  two  cars  ^ 
tached  to  the  engine,  he  could  not  have 
stopped  under  about  200  yards.  But  a  wit- 
ness for  plaintiff  testified  that,  though  he 
had  never  ridden  on  an  engine,  he  knew  how 
far  a  common  headlight  would  light  up  a 
track;  that  he  had  stood  by  the  side  of  en- 
Sines  on  rainy  nights,  and  in  that  position 
could  see  the  track  for  200  yards  ahead. 
.'While  this  evidence  was  not  very  satisfac- 
tory, we  think  it  was  competent  and  it 
tended  to  show  that  the  headlight  on  the 
engine  of  defendant  which  only  gave  light 
for  90  or  100  feet  ahead,  was  of  a  very  in- 
ferior kind,  and  that  the  company  was  guilty 
of  negligence  in  using  such  a  light  For  this 
reason,  we  think  It  cannot  be  said  that  the 
verdict  is  without  evidence  to  support  It 

One  of  the  Instructlcms  given  by  the  court 
tf  It  stood  alone,  might  be  misleading;  but 
when  the  whole  charge  is  considered,  we 
are  of  the  (minion  that  It  was  substantially 
correct 

Judgment  affirmed. 


WAONBB  ABNOLDs. 
(SopTone  Court  of  Arkansas.   June  24,  19(KS.) 

ISBOES— FAILTJai   TO    DETUBMIHB  —  APPBAL— 

Bevebsai^udguent. 

Where  In  a  snit  to  quiet  title  the  ooart  did 
not  paaa  on  plaintiff's  claim  of  title  through 
an  overdue  tax  c!?cree  pleaded  In  bis  complaint 
with  reference  to  a  portion  of  the  property  in 
controversy,  and  tlie  record  did  not  show  that 
plaintiff  had  abandoned  such  claim,  judgment 
on  reversal  will  not  be  rendered  dlsnuasina  the 
complaint  bat  the  cause  will  be  remanded  for 
fnrtner  proceedings. 

[Eld.  Note. — For  cases  in  point  see  vol.  8, 
Cent  Dig.  Appeal  and  Brror.  U  4610-1614.] 


Appeal  from  Uttle  BItst  Ohancfeiy  Court; 
James  D.  Shaver,  Chancellor. 

Suit  by  one  Arnold  against  one  Wagner  to 
quiet  title.  From  a  judgment  In  favw  of 
plalutUt,  defendant  appeals.  Beversed. 

J.  M.  Carter,  for  appellant  SL  F.  Frledell 
and  W.  H.  Arnold,  for  appellee. 

WOOD,  J.  This  la  a  suit  by  appellee 
against  appellant  to  quiet  title  to  the  north- 
west quarter  of  Sec.  24,  T.  13  S..  R.  32  W.,  in 
Little  River  county.  Appellee  deralgned  title 
through  various  parties  from  the  United 
States  to  himself.  He  also  deralgned  title 
to  the  south  half  of  the  northwest  quarter. 
atq;>ra,  through  John  B.  Jones,  from  the 
state  of  Arkansas.  Under  the  overdue  tax 
law  the  appellant  claimed  title  by  virtue  of 
a  donation  deed  executed  June  21,  1871.  The 
chancellor  tried  the  issue  upon  facts  pre- 
cisely similar  to  those  set  forth  In  Wagner 
V.  Arnold.  72  Ark.  371,  80  S.  W.  677,  and 
held  that  appellee's  title  was  valid  and  so- 
perlor  to  the  title  of  appellant  and  canceled 
appellant's  donation  deed  and  quieted  the 
title  of  appellee  to  the  land  in  controversy. 
For  the  reasons  given  In  Wagnor  v.  Arnold, 
si^ra,  that  was  error,  for  which  the  judg- 
ment must  be  reversed.  As  to  the  north 
half  of  the  northwest  quarter  of  said  sec- 
tion, the  decree  will  be  entered  here  for  ap- 
pellant dismissing  the  complaint  of  appellee 
as  to  said  tract  But  as  to  the  south  half 
of  the  northwest  quarter,  supra,  it  appears 
that  the  court  did  not  pass  upon  apptilee's 
claim  of  title  through  the  overdue  tax  de- 
cree set  up  in  his  complaint  Appellant 
claims  in  his  brl^  that  this  claim  was  aban- 
doned. Appellee  claims  that  it  was  not 
abandoned.  The  record  is  silent  upon  the 
question.  The  chancellor  found  "that  the 
plaintiff,  John  H.  Arnold,  claims  said  tract 
of  land  [the  northwest  quarter,  supra]  and 
deralgns  his  title  In  the  following  manner, 
to  wit:  The  state  of  Arkansas  to  the  heirs 
of  George  W.  Dnderblll,  deceased;  Virginia 
IHamond,  as  sole  surviving  heir  at  law  of 
George  W.  Underbill,  deceased,  to  John  B. 
Jones;  John  B.  Jones  to  the  Pulaski  Land 
Company;  and  the  Pulaski  Land  Company 
to  John  W.  Arnold,  the  plaintiff."  The  chan- 
cellor»  having  found  that  this  title  to  the 
whole  tract  was  "valid,  and  superior  to  the 
title  of  defendant"  deemed  It  unnecessary 
to  preaume  to  pass  upon  the  claim  of  title 
also  set  up  by  plaintiff  to  the  sooth  half  of 
the  northwest  quarter,  above  mentioned.  But 
the  record  only  shows  that  the  coort  did  not 
pass  Mpoa  this  claim.  It  does  not  abow 
that  plaintiff  abandoned  It  Inasmndi  as  it 
appears  that  the  lower  court  did  not  paae 
upon  and  determine  wfaethw  thia  claim  of 
appellee  to  the  south  half  was  sap«ior  to 
the  title  of  appellant  vre-  will  mnand  the 
cause  as  to  that  claim,  with  directions  to 
the  lower  court  to  proceed,  if  the  p'**°t*fr  m 
desires,  to  paas  u^n  that  Isauflk 
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McHUGH  T.  ST.  LOUIS  TRANSIT  CO. 
(Sapreme  Coart  of  MissourL    Jane  28,  1905.) 

1.  Cabbiebs— Neoliqenob— IiTjuBna  to  Pab- 

SBNOEB  ALIOHTina— PUEADIKO  —  DlFFEB- 

ZNT  Causbb  of  Action. 

A  petition  in  an  action  by  a  passenger 
against  a  street  railwar,  allying  tliat  defend- 
ant's  condactor  called  out  the  street  of  plain- 
tiff's destination,  and,  after  stopping  the  car, 
negligentl;  started  the  same  while  plaintiff 
was  alighting,  whereby  she  was  injnred,  and 
that  in  violation  of  a  city  ordinance  the  con- 
ductor allowed  plaintiff  to  leave  the  car  while 
it  was  in  motion,  which  violation  directly  con- 
tributed to  plaintiff's  injuries,  states  two  causes 
of  action — one  at  common  law  for  n^ligence, 
the  other  for  damt^ies  from  violation  of  the 
ordinance. 

2.  Actions  —  Joinoeb  or  Causes  —  Statiro 

SXPABATELT. 

Under  Rev.  St  1899,  §  593,  requiring  sep- 
arate causes  of  action  united  in  the  same  peti- 
tion to  each  be  8ej>aratei;  stated,  with  the  relief 
sought  in  each,  so  that  they  may  be  distin- 
gnished,  an  action  for  damages  at  common  law 
for  negligence  cannot  be  joined  in  the  same 
coant  with  one  for  statutory  negligence. 

[Ed.  Note.— For  eases  in  point,  see  ToL  1, 
Cent  Dig.  Action,  {  410.] 

8.  Saue— lupBOFEB  JoiKDEBr-Monon  TO  Bx- 

QuiRB  Election. 

Where  a  petition  improperly  Joins  two 
different  causes  of  action  in  the  same  count, 
the  remedy  is  by  motion  to  require  plaintiff  to 
elect  on  which  count  he  will  proceed  to  trial. 

[Ed.  Note. — For  cases  In  point,  see  Tol.  80, 
Cent  Dig.  Pleading.  SI  IIM,  1200.] 

4.  Carbiebh— Evidence  —  Declabationb  or 

Injdbed  Pa  bit. 

In  an  action  against  a  street  railway  for 
liOories  sustained  while  alighting  from  a  car, 
a  witness  was  properly  permitted  to  testify 
ihnt  plaintiff  "would  tiring  her  hand  np  to  her 
side,  and  say  that  her  side  hurt  her,  and  that 
ahe  had  such  pains  in  the  hollow  of  her  neck 
and  the  back  of  her  head,"  the  evidence  being 
clearly  with  reference  to  plaintUFs  ezpreaslons 
of  ]pain  felt  at  the  time,  and  not  made  after 
instituticg  the  suit, 

[Ed.  Note. — For  cases  in  point,  see  voL  20, 
Cent.  Dig.  Evidence,  H  877-882.] 

6.  Same— SuBMissioH  to  Jubt  —  BumoixH- 
cT  OF  Evidence. 

In  an  action  ualnst  a  street  railway  for 
injuries  received  by  plaJntitt,  a  passenger 
while  alighting  tram  a  car,  evidence  helti  suffi- 
cient to  authorise  sahmission  of  the  case  to  the 
jury. 

6.  SAifi>— Allowing  Pabsengbbb  to  Alxoht 
nou  Moving  Cab— Citt  Obdinasce. 

A  city  ordinance  providing  that  conductors 
shall  not  allow  ladies  or  children  to  leave  or 
enter  cars  while  in  motion,  is  not  unreason- 
.  able  or  void  in  that  it  imposes  on  the  carrier 
the  doty  of  controlling  the  acts  of  passengers, 
when  the  passenger  is  at  liberty  to  do  as  he 
pleases. 

7.  Same— Police  Poweb. 

The  ordinance  being  in  the  nature  of  a 
lice  regulation  for  the  safety  of  passengers 
within  the  power  and  authority  of  the  city  to 
pass  under  its-charter. 

&  Sake  —  Co'ntbadiotobt  1n9zbuctions— 
Habmless  Ebbob. 

In  an  action  against  a  street  railway  for 
injuries  received  by  a  passenger  while  alight- 
it^  from  a  moving  car,  an  instruction  requir- 
ing in  one  part  the  exercise  by  those  in  charge 
of  the  car  of  "a  very  high  degree  of  care,"  and 
In  anoQier  part  of  ''ordinary  care"  by  the  con- 
ductor, if  erroneous,  was  in  defendant's  favor, 
mud  Bot  ravsrsiblt  error. 


9.  Saue— Ebbob, 

An  instruction  that  If  the  conductor,  in 
addition  to  warning  plaintiff  not  to  step  from 
the  car  before  she  alighted  therefrcon,  "ex«-' 
cised  reasonable  care  to  prevent  her  from  alight- 
ing therefrom,"  she  could  not  recover,  was  not 
error. 

In  Banc.  Appeal  from  Circuit  Court,  St 
Louis  County;  John  W.  McElhlnney,  Judge. 

Action  by  Mary  McHogh  against  the  St. 
Louis  Traualt  Company.  J udgment  for 
plalntlfE,  and  defendant  appeals.  Reversed. 

Boyle,  Priest  &  Lebmann  and  Geo.  W. 
Easley,  for  appellant  A.  B.  Taylor,  tor  re- 
I  qpondent 

!     BURGESS.  J.   This  Is  an  action  for  dam- 
j  ages  alleged  to  have  been  sustained  by  the 
I  plalntliE,  resulting  from  Injuries  received  In 
an  accident  which  occurred  at  the  tntersec- 
•  tion  of  D^lmar  and  Euclid  avenues,  in  the 
!  city  of  St.  Louis,  on  the  1st  day  of  April, 
I  1901,  by  reason  of  one  of  the  cars  of  the  de- 
I  fendant,  in  which  plaintiff  was  a  passenger, 
I  being  started  forward  with  a  Jerk  Just  as 
I  plaintiff  was  In  the  act  of  alighting  there- 
j  from.   Tbe  petition  alleges  that  as  such  car 
j  approached  said  Euclid  avenue  and  Delmar 
!  avenue  defendant's  conductor  In  charge  of 
I  said  car  called  out  "Euclid  Avenuel"  and  said 
I  car  was  stopped  at  or  near  said  crossing, 
i  plaintiff's  destination,  and  plaintiff  thereup- 
i  on,  at  said  Invitation,  proceeded  to  allgbt 
from  said  car  whilst  the  same  was  so  stop- 
ped, and  whilst  she  was  in  the  act  of  alight- 
ing, and  before  she  had  reasonable  time  or 
opportnnl^  to  do  so,  defendant's  servants 
!  In  charge  of  said  car  carelessly  and  negli- 
gently caused  and  suffered  said  car  to  be 
started,  whereby  the  plabitlff  was  thrown 
from  said  car,  and  sustained  great  and  per- 
manent injuries  upon  her  body  and  legs,  and 
also  great  and  permanent  Internal  injuries, 
sustaining  an  injury  to  her  knee  and  to  her 
side,  causing  a  compr^slon  to  her  side  and 
chest  and  Injury  to  her  lungs,  and  causing 
her  to  have  pleurisy,  and  also  Injiirlug  ber 
head,  and  causing  a  great  and  permanent  In- 
jury to  ber  nervous  system.   And  the  plain- 
tiff avers  that  at  tbe  time  of  her  said  Injury 
there  was  In  force  in  the  dty  of  St  Louis 
an  ordinance  of  said  city  by  which  It  was 
provided   that  conductors  of   street  cars 
should  not  allow  women  or  children  to  enter 
or  leave  the  car  whilst  the  same  was  in  mo- 
tion, yet  the  plaintiff  avers  that  defendant's 
conductor  In  charge  of  said  car,  in  violation 
of  said  ordinance,  caused  said  car  to  start 
In  motion  whilst  plaintiff  was  leaving  it 
and  allowed  the  plaintiff  to  leave  said  car 
whilst  the  same  was  In  motion,  which  viola- 
tion of  said  ordinance  directly  contributed  to 
cause  plaintiff's  said  Injuries.    The  answer 
was  a  general,  denial  and  a  plea  of  contribu- 
tory negligence  on  the  part  of  plaintiff  In  at- 
tempting to  alight  from  a  moving  car  150 
feet  east  of  the  eastern  line  of  Euclid  ave- 
nue. 

Tbe  plalnttfTi  erldence  tended  to  ibov 
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that  she  was  at  the  time  of  tbe  accident 
about  25  yeara  of  age,  and  receiving  $14  per 
^onth  for  her  services  as  houaewoman;  that 
on  the  day  of  the  accident  to  her  she  board- 
ed defendant's  west-bound  car  at  Pendleton 
and  Finney  avenues,  about  8  o'clock  In  tbe 
evening,  and  that  her  destination  was  Eu- 
clid avenue,  or  4900  Delmar  avenue;  that  on 
the  same  car  with  her  there  were  five  other 
passengers,  four  in  the  front  part  and  one 
In  the  rear  part  of  the  car;  that  when  the 
conductor  called  for  plaintiff's  fare  she  re- 
quested him  to  let  her  off  at  4900  west,  or 
Euclid  avenue;  that  when  the  car  reached 
said  avenue  or  number  It  stopped,  and  the 
conductor  from  the  platform  spoke  to  plain- 
tiff, saying  "this  Is  4900,"  and  told  her  to 
get  off,  whereupon  the  plaintiff  arose  in  her 
seat  and  went  towards  and  upon  the  rear 
platform  of  the  car,  and  took  one  s^ep,  when 
the  car  was  moved  forward  with  a  Jerk, 
which  threw  her  to  tbe  ground,  and  caused 
the  injuries  complained  of;  that  after  being 
thrown  from  the  car  plaintiff  was  taken  to 
St.  Joseph's  Hospital,  where  she  remained 
10  days  under  the  treatment  of  physicians 
then  In  the  service  of  tbe  St  Louis  Transit 
Company;  that  upon  leaving  the  hospital 
she  returned  to  Mrs.  Dunn's,  where  she  had 
been  employed  at  the  time  of  the  injury,  and 
was  thereafter  under  the  treatment  of  Dr. 
Grant  Plaintiff  stated  in  her  testimony  that 
she  was  Injured  on  the  back  of  her  head  and 
on  her  side,  and  that  her  knees  and  arms 
were  bruised;  that  she  was  rend^ed  ancoa- 
sdouB  by  tbe  fall,  and  did  not  regain  con- 
sciousness until  after  she  reached  the  hos- 
pital; that  after  the  accident  and  up  to  the 
time  of  the  trial  she  had  a  pain  In  her  side, 
and  had  been  subject  to  fainting  spells,  and 
had  pains  in  her  head  constantly;  that  she 
was  unable  to  discharge  her  duties  as  serv- 
ant to  Mrs.  Dunn  until  May  following  her 
injury.  Plaintiff  proved  that  she  paid  fSO  for 
medical'  services. 

Mrs.  Dunn,  witness  for  plaintiff,  stated 
that  before  the  Injury  plaintiff's  health  was 
good,  but  that  when  she  returned  after  the 
injury  she  would  complain  of  her  side  hurt- 
ing her,  and  of  pains  In  the  back  of  her  neck 
and  head;  that  she  would  have  fainting 
spells,  and  at  those  times  would  fall  forward 
on  the  floor,  dropping  anything  she  might 
have  In  her  bands;  that  those  spells  at  first 
occurred  once  or  twice  a  week,  and  some- 
times would  be  10  days  apart  and  then  sev- 
eral weeks  or  a  few  months  apart,  and  then 
come  very  close  together  again. 

Plaintiff  read  In  evidence  article  6,  enti- 
tled "Of  Street  Cars,"  and  subdivision  6  of 
section  1246,  of  the  Revised  Ordinances  of 
the  city  of  St.  Louts,  as  follows:  "Conduct- 
ors shall  not  allow  ladtes  or  children  to  leave 
or  enter  the  cars  while  the  same  are  in  mo- 
tion." 

Adolphus  Browq,  witness  for  the  defend- 
ant testified  that  he  was  the  conductor  In 
charge  of  the  car  at  the  time  plaintiff  dalma 


she  was  Injured.   He  testified,  in  substance, 
that  there  were  at  the  time  of  the  accident 
only  three  passengers  on  the  car — the  plain- 
tiff, a  Miss  Walsh,  and  another  lady,  whose 
name  be  did  not  mention;  that  plaintiff  ask- 
ed him  to  let  her  off  at  Buclld  avenae,  and 
that  as  the  car  passed  Bayard  avenue  he 
called  out,  "Euclid  avenue,  4900!"  that  plaln- 
I  tiff  came  back  in  a  rush,  and  stepped  on  the 
platform  and  down  on  the  first  step;  that  he 
then  grabbed  hold  of  her,  saying,  "Hold  on, 
lady;  don't  Jump  off  until  it  stops;"  that  as 
he  Bald  this  she  Jumped  off  backwards;  that 
tbe  point  at  which  she  jumped  off  backwards 
was  150  feet  east  of  Euclid  avenue,  and  that 
at  the  time  tbe  car  was  moving  at  a  speed  of 
about  15  miles  an  hour;  that  after  the  plain- 
tiff Jumped  and  fell  he  got  off  immediately 
and  ran  to  her  assistance,  and  that  plaintiff 
j  was  then  taken  to  the  doctor's  oflBce.  He 
I  stated  that  after  the  other  passengers  got 
I  off  to  help  plaintiff  the  car  did  not  stop,  but 
I  continued  on  for  eight  blocks  west;  that  he 
!  grabbed  the  plaintiff  with  both  hands,  and 
I  pulled  her  shawl  off  her.    This  statement 
was  contradicted  by  the  plaintiff,  who  stat- 
ed that  she  did  not  have  a  shawl  on.  but  a 
Jacket  which  was  buttoned. 
Miss  Walsh's  testimony  tended  to  corrobo- 
I  rate  the  testimony  of  the  conductor. 
I     Plaintiff  recovered  Judgment  for  the  sum 
I  of  f3,800,  from  which  judgment  after  un- 
I  successful  motions  for  new  trial  and  in  ar- 
:  rest  defendant  appeals. 
!     This  appeal  was  granted  and  the  appeal 
j  perfected  prior  to  the  announcement  of  the 
,  decision  of  the  court  in  banc  in  the  case  of 
Gabbert  v.  Chicago,  Rock  Island  &  Pacific 
Railway  Company,  171  Mo.  84,  70  8.  W.  891, 
and  the  point  as  to  the  adoption  of  the 
amendment  providing  for  a  verdict  by  lees 
than  12  Jurors  was  brought  Into  Question  by 
instructions  and  the  motion  f<»-  new  trtal. 
At  the  opening  of  plaintiff's  case,  and  again 
at  the  close  of  all  the  evidence,  defendant 
moved  the  court  to  require  plaintiff  to  elect 
upon  which  cause  of  action  alleged  in  tbe 
petition  she  would  proceed  to  trial.  Defend- 
ant insists  that  the  petition  contains  two  sep- 
arate and  distinct  causes  of  action,  and  that 
the  court  erred  in  overruling  said  motions. 
The  argument  Is  that  the  first  cause  of  ac- 
tion Is  for  the  negligent  acts  of  the  condnct- 
or  In  calling  out  "Euclid  Avenue,"  stopping 
the  car  at  the  plaintiff's  desdnatton,  and 
while  she,  at  bis  invitation,  was  proceeding 
to  alight  therefrom,  while  the  car  was  stand- 
ing, and  before  she  had  reasonable  time  or 
opportunity  to  do  so,  the  car  was  negligent- 
ly caused  and  suffered  to  be  started,  whereby 
the  plaintiff  was  thrown  and  injured;  while 
the  other  cause  of  action  is  for  the  negli- 
gent act  of  the  conductor  in  allowing  tte 
plaintiff  to  leave  the  car  while  the  same  was 
I  In  motion,  In  violation  of  an  ordinance,  which 
1  violation  directly  contributed  to  ptalntUTs 
ItUnry.   That  the  petition  states  two  causes 
I  of  action  is.  we  think*  dear— the  first  an 
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nctiwi  at  common  Isw  for  negligence;  the 
other  an  action  for  damages  alleged  to  have 
been  sastalned  hy  plaintiff  by  reason  of  tbe 
alleged  n^llgence  of  defendant's  conductor 
In  cliarge  of  the  cir  In  which  plaintiff  wae  a 
fiassenger  In  permitting  her  to  leave  said  car 
whilst  the  same  vas  In  motion,  In  viola- 
tion of  the  ordinances  of  tbe  ci^  of  St.  Louis. 
They  are  independent  of  each  other,  and  up- 
on either  an  action  might  be  maintained,  but 
they  cannot,  under  the  rules  of  good  plead- 
ing, be  embraced  In  the  same  count  If  em- 
braced In  tbe  same  petition,  they  should  be 
In  separate  counts,  with  a  prayer  for  Judg- 
ment at  tbe  conclusion  of  each  count.  When 
separate  causes  of  action  are  united  In  the 
same  petition,  each  must  be  distinctly  and 
separately  stated,  with  the  relief  sought  to 
each  cause  of  action  In  such  manner  that 
they  may  be  intelligentiy  distinguished.  Sec- 
tion 593,  Rev.  St.  1899;  Chllds  vr  'Bank  of 
Missouri,  17  Mo.  213;  Mooney  v.  Eennett,  19 
Mo.  551,  61  Am.  Dec.  576;  Doan  v.  Holly,  25 
Mo.  867;  Maish  v.  Richards,  29  Mo.  99;  St 
liOnis.  etc.,  Co.  v.  City  of  St.  Louis,  86  Mo. 
496;  Chrlstal  v.  Craig,  SO  Mo.  367;  Hender- 
son T.  Dickey,  50  Mo.  161;  Eendrlck  v.  R  R. 
Oo.,  81  Mo.  521;  Llnvllle  v.  Harrison,  80  Mo. 
228;  Jamison  v.  Copber.  35  Mo.  483;  EJder- 
IlQ  v.  Judge,  36  Mo.  351;  Soutbworth  Co.  v. 
Lamb,  82  Mo.  242.  While  there  was  but  one 
Injury,  and  there  could  be  but  one  recovery 
for  It,  any  number  of  negligent  acts  preced- 
ing the  injury  and  leading  up  to  and  con- 
tributing to  It  might  properly  be  set  forth  in 
the  same  count  of  the  petition,  if  of  the 
same  character.  Au  action  fOr  damages  at 
common  law  for  negligence  cannot  be  Joined 
In  tbe  same  count  with  one  tor  statutory 
negligence  for  the  very  obvious  reason  that 
tfa^  could  have  no  possible  connection  with, 
or  in  any  way  be  dependent  upon,  each  other. 
Kendriek  v.  Chicago  &  Alton  R.  R.  Co.,  81 
Mo.  521;  Harris  v,  Wabash  R.  R.  Co..  51 
Mo.  App.  125.  Hill  Y.  Mo.  Pac  Ry.  Co.,  49  Mo. 
App.  520,  and  same  case  In  121  Mo.  477,  20 
8.  W.  676,  relied  upon  by  plaintiff,  does  not 
announce  a  contrary  rule.  Upon  the  other 
hand,  the  acts  of  negligence  preceding  the 
injury  in  that  case  were  all  of  the  same 
character,  and  naturally  led  up  to  and  con- 
tribnted  to  tbe  accident,  while  in  the  case 
at  bar  they  were  Independent  of,  and  had  uo 
connection  with,  each  other.  Each  cause  of 
action  was  founded  on.  a  different  right,  and 
each  right  separate  fnmi  the  other,  because 
not  derived  from  the  same  source  or  In  the 
same  manner.  As  tbe  accident  resulted  from 
'  the  same  transaction,  the  causes  of  action 
could  well  be  Joined  In  the  same  petitimi, 
but  in  seiurate  counts,  with  a  prayer  for 
Judgment  at  the  conclusion  of  each  count 
The  court  at  the  instance  of  plaintiff,  In- 
structed the  Jury  upon  both  causes  of  ac- 
tion, and  authorized  a  recovery  upon  proof 
of  either  negligence  or  of  a  vlolntion  of  the 
ordinance,  and  thus  recognized  the  petition 
as  stating  two  different  causes  of  action.  In 


case  a  petition  improperly  Joins  two  differ- 
ent causes  of  action  In  tbe  same  count  it 
has  always  been  ruled  by  this  court  that  the 
remedy  Is  by  timely  motion  to  require  the 
plaintiff  to  elect  upon  which  count  he  will 
proceed  to  trial,  as  was  done  in  this  case. 
Mooney  v,  Kenoett,  19  Mo.  551,  61  Am.. Dec. 
576;  Otis  v.  Merchante'  Bank,  36  Mo.  128; 
Kern  V.  Pfaff,  44  Mo.  App.  32;  Llddell  v. 
Fisher,  48  Mo.  App.  454;  Chrlstel  v.  Craig, 
80  Mo.  367;  Chllds  v.  R.  R.  Co.,  117  Ma 
414,  23  S.  W.  373.   The  case  In  hand  Is  clear- 
ly distinguishable  from  Barti^  v.  Trorlicht, 
;  49  Mo.  App.  216,  and  that  class  of  cases, 
!  where  a  number  of  defecte  In  machinery,  all 
;  existing  at  the  time  of  tbe  injury,  might  co- 
operate  with  each  other  In  producing  it;  and 
'  under  such  circumstances  it  would  be  prop- 
j  er  to  unite  them,  because  the  ultimate  effect 
.  of  all  the  defects  jnxidnced  the  injury,  and 
'  because  capable  of  and  likely  to  co-operate 
'  with  each  other  In  the  result   The  motions 
,  should  have  been  sustained. 
'     Mrs.  Dunn,  a  witness  for  plaintiff,  was 
;  permitted  to  testily,  over  objection .  offered 
I  by  defendant,  that  plaintiff  "would  bring  her 
i  hand  up  to  her  side,  and  say  that  ber  side 
;  hurt  her,  and  that  she  had  such  pains  In 
!  the  hollow  of  her  neck  and  tbe  back  of  her 
I  head."   This  evidence  was  clearly  with  ref- 
'•  erence  to  plaintiff's  expressions  of  palu  felt 
:  at  the  time,  and  not  made  after  tbe  Institu- 
tion of  suit,  as  claimed  by  defendant.  It 
therefore  fails  within  tbe  rule  announced  by 
Mr.  Oreenleaf  in  his  work  on  Evidence,  aa 
follows:   "So,  also,  tbe  representeUon  by  a 
sick  person  of  the  nature  of  symptoms  and 
effects  of  the  malady  under  which  he  is  la- 
I  boring  at  tbe  time  are  rec^ved  as  original 
I  evidenca   If  made  to  a  medical  attendant, 
i  they  are  of  greater  weight  as  ei^dence,  but 
j  if  made  to  any  other  person  they  are  not  on 
j  that  account  rejected."    Greenleaf  on  EtI- 
:  deuce  ^iowis*  Bd.)  vol.  1, 1 102. 

It  la  next  claimed  that  the  demurrer  which 
was  Interposed  to  plaintiff's  evidence  should 
have  been  sustained,  but  we  are  unable  to 
concur  In  this  contention.  The  evidence,  al- 
though conflicting,  was,  we  think,  sufOdent 
to  entitle  plaintiff  to  have  her  case  go  to  the 
Jury. 

It  Is  also  contended  that  the  third  Instruc- 
tion given  for  plaintiff  should  have  been  re- 
fused, because  there  was  no  evidence  upon 
which  to  base  It;  but  this  contention  Is,  we 
think,  untenable. 

Another  contention  Is  that  the  court  erred 
in  admitting  the  ordinance  In  evidence,  upon 
the  ground  that  it  Is  unreasonable  and  void, 
tn  that  it  Imposes  upon  the  carrier  the  duty 
of  controlling  tbe  acts  of  passengers,  when 
the  passenger  Is  at  liberty  to  act  as  be 
pleases.  This  same  ordinance  was  before  tbe 
St  Louis  Court  of  Appeals  In  the  case  of  For- 
tune V.  Missouri  Pacific  Ry.  Co.,  10  Mo,  App. 
252,  and  It  was  then  upheld  upon  tbe  ground 
that  If  was  for  the  safety  of  passengers  trav- 
eling upon  railways  and  steam  cara  within 
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the  dty  limits.  That  case  wbe  cited  with 
approval  In  the  more  recent  case  of  Fath  t. 
Tower  Grove  &  Lafayette  By.,  39  Mo.  App. 
447.  The  ordinance  Is  not  unreasonable  or 
void,  nor  does  It  Impose  upon  public  carriers 
of  passengers  an  nnieasonable  duty  toward 
those  under  thehr  care,  and  whom  they  un- 
dertake to  carry  safely. 

Another  objection  urged  against  this  ordi- 
nance Is  tbat  It  creates  a  new  duty  upon 
the  part  of  carriers  of  passengers,  and  that 
the  violation  of  that  duty  Is  negligence,  and 
such  negligence  causing  injury  creates  lia- 
bility. This  same  question  has  been  before 
this  court  on  a  number  of  occasions,  and, 
while  the  decisions  upon  it  are  not  uniform, 
in  the  recent  case  of  Sluder  v.  St.  Louis 
Transit  Company  (not  yet  oCBclally  reported) 
88  3.  W.  648,  in  an  able  and  exhaustive  opin- 
ion by  Gantt,  J.,  In  which  all  the  author^ 
ties  are  reviewed.  It  is  held  tbat  such  ordi- 
nances, being  in  the  nature  of  police  regula- 
tions for  the  safety  of  passengers  upon  street 
cars,  were  within  the  power  and  authority 
of  tiie.clty  to  pass  under  its  charter.  This 
dechdon  was  by  the  court  in  banc,  and  must 
be  cMtsIdered  as  finally  settling  the  question 
now  under  consideration. 

Instruction  numbered  4  given  on  behalf  of 
plaintiff  Is  complained  of  upon  the  ground 
that  It  is  contradictory  In  Its  terms.  In  that 
it  requires  In  one  part  that  the  persons  In 
charge  of  said  car  should  "use  a  very  high 
degree  of  care,"  and  In  another,  of  the  con- 
ductor, "ordinary  care,"  thus  allowing  plaln-i 
tiff  to  leave  the  said  car  whilst  It  was  In 
motion,  and  must  have  been  confusing  to 
the  Jury.  We  are  unable  to  agree  In  this  con- 
tention, as  it  seems  to  ns  to  be  without  mer- 
it, for,  if  the  law  required  of  those  In  charga 
of  the  car  the  exerdae  of  a  "very  high  de- 
gree of  car^* — which  seems  to  be  conceded 
by  defendant — and  the  instruction  only  re- 
quired of  the  conductor  ordinary  care,  we 
are  unable  to  perceive  how  the  Jury  could 
have  been  misled,  or  the  rights  of  the  de- 
fendant prejudiced,  thereby.  If  the  first 
proposition  be  correct,  then  It  was  an  csror 


In  fflvor  of  the  defendant  to  require  ot  tbe 
conductor  only  ordinary  care,  and  of  which 
defendant  cannot  complain.  Oertalnly  the 
Judgment  should  not  be  reversed  on  that 
ground. 

Another  Inslst^ce  Is  tbat  tbe  court  erred 
In  refusing  the  first  Instruction  asked  by  the 
defendant  and  in  giving  Instruction  No.  1  of 
its  own  motion.  The  only  difference  In  these 
two  instructions  la  that  In  defendants  In- 
Btructlott  the  Jury  was  told  that  if  plaintiff 
stepped  from  said  car  while  In  motion  and 
the  conductor  of  said  car  warned  ber  not  to 
step  from  It  before  she  alighted  therefrom, 
she  conlA  not  recover,  while  the  InstructiOD 
given  by  the  court  of  Its  motion  was  that  If 
the  conductor,  In  addition  to  warning  plain- 
tiff not  to  step  from  said  car  before  she 
alighted  therefrom,  "exercised  reasonaUe 
care  to  [Movent  ber  from  alighting  there- 
from," she  could  not  recover,  and  tbe  ver- 
dict mnst  be  for  defendant  In  a  word,  the 
Instruction  given  by  tbe  court  of  Its  own 
motion  only  requhed  of  tbe  conductor  the 
exercise  of  reasonable  care  to  prevent  plain- 
tiff from  alighting  from  tbe  car  while  In  mo- 
tion, which  was  nothing  more  than  his  duty 
anyway,  for  It  Is  common  knowledge  tbat  It 
Is  dangerous  for  passengers  to  sten  from 
cars  upon  which  Ihey  are  traveling  when 
such  cars  are  in  motion.  No  conductor  who 
is  regardful  of  bis  duties  toward  his  pas- 
sengers would  neglect  to  exercise  ordinary 
care  to  prevent  Injury  to  them  while  getting 
off  or  on  tbe  car  of  which  he  has  conttoL 
There  was  therefore  no  error  in  refusing  tbe 
one  Instruction  and  giving  the  other.  A 
point  Is  made  with  respect  to  the  amount  of 
tbe  verdict,  which  Is  claimed  to  be  excessive, 
but,  as  the  case  must  be  reversed  and  the 
cause  remanded,  it  seems  unneceasary  to 
pass  iq>ou  tbat  question. 

For  these  IntlmatlonB  tbe  Judgmoit  Is  re- 
versed, and  tbe  cause  remanded. 

BBAOB,  0.  J.,  and  GANTT  and  FO^  JJ^ 
concur.  MABSHALL,  VALLIANT,  and 
LAMM,  JJ.,  concur  in  resott. 
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CHICAGO,  R.  I.  &  H.  ET.  CO.  T.  HABTON. 

(Coart  of  CMl  Appeals  ot  Texas.    Jolj  1, 
1806.) 

1.  AND  SeBTAHX— NBOLIOHIOB— Pn- 
eORAI.  InjITRIEB— BriDBnOS— BZFBRT  M*D- 
ICAL  TESTIUONT. 

In  an  action  by  an  et^loyi  for  injuries 
tiirongh  negliKence,  plafnttfra  expert  witness 
testified  that  as  a  physician  he  attended  plain- 
tiff immediatelr  after  the  injary,  and  found  a 
fracture  of  the  sknll,  aa  he  then  diagnosed  it; 
that  such  an  injnry  would  materially  affect 
one's  physical  condition;  and  that  patients 
rarely  recovered  entirely  therefrom.  Witness 
aJso  stated  on  croBS-examination  that  he  had 
examined  plaintiff  ahont  16  montlis  before  the 
trial,  and  that  he  then  seemed  to  be  an  entirely 
veil  man,  and  at  the  trial  presented  that  ap- 
pearance, and  that  a  fracture  of  the  outer  table 
of  the  skull  only  was  not  a  dangerous  or  per* 
manent  injunr.  ^ere  was  also  other  evid^ce 
that  plaintiff's  injuries  were  not  serious,  and 
that  for  a  year  or  more  he  had  been  working  as 
a  farm  laborer.  Held,  that  defendant  was  en- 
titled to  show,  if  possible,  by  the  witness,  that 
his  (H-iginal  diagnosis  of  Uie  injnry  to  the  skull 
-was  incompatible  with  subsiequent  develop- 
ment*. 

2.  Saice— FOKU  OV  QUBSriONB. 

There  was  nothing  objectionable  In  die 
form  of  the  question  asked  the  witness:  "It 
a  man  was  injured  more  than  a  year  and  a 
half  ago,  and  he  was  for  more  than  a  year 
prior  to  the  present  time  seen  doing  ordinary 
farmwork,  and  if  he  looked  to  be  in  the  con- 
dition that  [plaintiff]  seems  to  be,  what  would 
be  your  opinion  as  to  whether  he  had  suffered 
from  a  fracture  of  the  inner  table  of  the  skttU?" 
8.  SaHB— MlDICAIi  BXFEBTB. 

In  an  action  by  an  employ^  for  Injuries, 
the  opinion  of  a  pl^sician,  Imsed  on  the  fact 
that  plaintiff  was  doing  farmwork  for  more 
than  a  year  prior  to  the  trial,  and  seemed  to 
be  in  good  health,  as  to  whether  or  not  plain- 
tiff's brain  was  in  any  way  affected  by  the  in- 
jnry, was  competent. 

Appeal  from  District  Court;  Dallam  Coun- 
ty; Ira  Webster,  Judge. 

Action  by  J.  W.  Barton  against  the  Chica- 
go, Kock  Island  &  Mexico  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Beveised. 

For  prior  r«por^  see  81  &  W.  1^6. 

N.  H.  Lasatter  and  Bobt  Harrison,  ftv  ap- 
pellant Del  W.  Harrington  and  Wallace  ft 
Lumpldn,  for  appellee. 

CONNER,  0.  X  This  milt  was  Uronght  I17 
appellee  against  the  Chicago,  Bock  Island  & 
Mexico  Railway  Company  in  the  district 
court  of  Dallam  county,  Tex.,  on  the  29th  day 
of  September,  1908,  to  recover  damages  for 
Injuries  allen^ed  to  have  been  sustained  by 
him  on  t&e  8d  day  of  April,  1908,  while  he 
was  in  the  employ  of  the  appelluit  In  its 
shops  at  Dalhart,  Dallam  county,  Tex.,  in 
the  capBdly  of  machinist  helper.  On  the  day 
appellee  was  injured  he  was  assisting  a  ma- 
chlnirt,  under  whom  he  had  been  assigned 
to  woik,  in  installing  a  compressed  air  jacik. 
It  was  alleged  that  by  reason  of  certain  de- 
fects in  its  construction  the  piston  m  plunge 
wonld  not  wotk  in  the  cylinder  of  said  air 
Jack  and  became  fastened  in  Bald  cylinder; 


that  in  the  effort  to  withdraw  or  eject  said 
piston  the  agents,  servants,  and  employes  of 
the  appellant  In  a  careless,  unskillful,  and 
negligent  manner  turned  a  heavy  pressure  of 
steam  Into  said  air  jack,  which  blew  It  to 
pieces;  tiiat  by  reason  of  said  explosion  a 
heavy  substance  struck  appellee  on  the  head, 
thereby  fracturing  his  skull,  breaking  his 
cheek  bone,  breaking  and  crushing  his  nose, 
cutting  a  large  gash  across  his  chin,  knocking 
out  one  of  bis  teeth,  and  Impairing  bis  hear- 
ing. It  was  further  alleged  that  appellee 
was  not  conversant  with  the  construction  of 
the  appliances  in  use  by  appellant,  that  he 
was  not  warned  of  any  danger,  that  be  was 
In  the  discharge  of  his  duties  at  the  time, 
and  that  appellant  was  guilty  of  negligence 
In  80  applying  the  steam  and  In  so  failing  to 
warn  blm  of  danger.  The  appellant  denied 
generally  the  allegations  in  appellee's  peti- 
tion, and  alleged  that  appellee  was  guilty  of 
contributory  negligence,  and  that  he  assumed 
the  risk  of  the  danger.  The  case  was  tried 
on  the  22d  day  of  November,  1904,  and  a  ver- 
dict and  Judgment  was  rendered  for  appel- 
lee In  the  sum  of  ¥7,500. 

We  think  the  second  and  third  assignments 
of  error  must  be  sustained.  Dr.  J.  A.  Hed- 
rick,  appellee's  principal  expert  witness,  on 
cross-examination  was  asked  the  following 
question  by  appellant's  counsel:'  "If  a  man 
was  Injured  a  year  and  a  half  ago,  and  he 
was  for  more  than  a  year  prior  to  the  present 
time  seen  doing  ordinary  farmwork,  and  If 
he  looked  to  be  In  a  condition  that  Mr.  Bar- 
ton seems  to  be,  what  would  be  your  opinion 
as  to  whether  he  had  suffered  from  a  frac- 
ture of  the  Inner  table  ot  the  skull?"  The 
answer  of  the  witness  to  this  question  was 
excluded  by  the  court  on  appellee's  objection 
tliat  the  question  was  not  "In  the  proper 
form."  The  following  further  question  was 
also  propounded  by  the  appellant:  "If  Mr. 
Harton,  who  was  Injured  In  this  way,  has 
gotten  up,  and  has  been  doing  farmwork  for 
more  than  a  year,  and  seems  to  be  In  good 
health,  I  will  ask  you  whether  or  not,  in 
your  opinion,  his  brain  was  affected  In  any 
way  by  that  Injury  In  April  a  year  ago?" 
The  answer  to  this  question  was  also  ex- 
cluded by  the  court  on  appellee's  objection 
that  the  answer  would  be  "an  opinion  as  to 
the  condition  of  the  plaintiff,  and  that  the 
witness*  opinion  as  to  his  appearance  would 
not  be  that  of  an  expert"  There  was  evi- 
dence tending  to  support  tiie  facts  stated  in 
the  hypothetical  questions  quoted,  and  Dr. 
Hedrick  had  testlfled  that  he  attended  ap- 
pellee as  a  physician  immediately  after  his 
Injury,  and  examined  bis  injuries;  that 
among  others,  as  be  then  diagnosed  It  he 
found  a  fracture  of  the  skuU  at  the  base  of 
the  brain— ^Is  diagnosis  being  Induced  prin- 
dpally  by  flow  of  blood  from  one  of  appel- 
lees ^rs;  that  such  a  fnctnre  was  very 
dangerous,  and  patients  rarely  recovered  en- 
tirely therefroiu;  that  an  injury  of  that  kind 
would  materially  affect  the  physical  condi* 
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tlon  of  one  who  had  received  It,  shocking  the 
uervouB  system,  and  renderli^  the  Injured 
party  liable  to  epilepsy  and  kindred  diseases. 
He  had  also  stated  on  cross-examination  that 
he  bad  examined  appellee  about  18  months 
before  the  trial,  and  that  he  then  seemed  to 
be  an  entirely  well  man,  and  at  the  time  of 
testifying  presented  that  appearance;  that 
the  skull  consisted  of  an  outer  and  an  inner 
table;  that  a  fracture  of  the  outer  table  only 
was  not  a  dangerous  or  permanent  Injury. 
There  was  also  evidence  tending  to  show  that 
appellee's  other  Injuries  were  not  serious,  and 
that  for  a  year  or  more  appellee  had  been 
performing  the  ordinary  duties  of  a  farm 
laborer. 

In  this  condition  of  the  testimony,  it  seems 
to  us  that  it  was  quite  Important  to  appel- 
lant to  show  by  Dr.  Hedrick,  if  it  could  be 
done,  that  his  original  diagnosis  of  the  injury 
to  the  skull  was  incompatible  with  subse- 
quent developments.  Much  of  his  testimony 
In  chief  tending  to  show  permanent  injury 
was  In  answer  to  hypothetical  questions  put 
to  him  in  behalf  of  appellee.  Appellant  cer- 
tainly had  the  right  to  cross-examine  the  wit- 
ness as  to  matter  drawn  out  on  his  examina- 
tion In  chief,  and  was  not  bound  to-  accept 
as  true  the  facts  as  hypothetically  stated  In 
appellee's  behalf,  and  we  see  no  reason,  and 
particularly  nothing  In  the  form  of  the  ques- 
tions, why  appellant  should  not  be  permitted 
to  offer  the  opinion  of  Dr.  Hedrick  on  the 
hypothetical  case  made  by  the  proof,  as  ap- 
pellant Insisted  it  was.  It  was  for  the  Jury 
to  finally  determine  the  true  state  of  the  case 
as  made  by  all  of  the  competent  evidence. 
It  seems  hardly  necessary  to  notice  the  ob- 
jection that  the  answer  sought  was  but  an 
opinion.  The  witness  was,  as  stated,  inter- 
rogated as  an  expert  by  appellee,  and  It  is 
elementary  that  opinions  of  medical  men  are 
competent  on  subjects  within  the  range  of 
their  profession.  Rule  27,  p.  107,  and  rule 
80,  p.  144,  Lawson's  Expert  and  Opinion  Evi- 
dence, and  illustrations  given  in  the  notes. 

Other  assignments  need  not  be  noticed,  but 
becaiiae  of  the  errors  mentioned  the  Judg- 
ment will  be  reversed,  and  the  cause  re- 
manded. 


BREWSTER  et  al.  v.  STATE. 

(Court  of  Civil  Appeals  of  Texas,  June  8, 
1905.    On  Rehearing,  July  1,  1905.) 

1.  Pbocess  —  Quashing  —  Waiveb  or  Db- 
FBcrs. 

An  assl^ment  of  error  that  the  court 
proceeded  with  the  trial  after  having  quashed 
the  service  of  process  is  not  sustained  where 
the  return  was  amended  by  permission  before 
the  conclusion  of  the  trial,  and  the  parties  affect- 
ed by  the  defective  return  answered  prior  to  the 
motion. 

2.  CONTinnAnCE— IlOIATEBIAL  EVIOENCE. 

In  an  action  on  a  liquor  dealer's  bond,  al- 
leging a  breach  in  permittinff  a  minor  to  re- 
main on  the  premises,  where  the  evidence  fixed 
his  status  as  a  minor  at  the  date  of  the  sales, 
an  application  for  a  continuance  because  ot 


the  absence  of  witnesses  to  prove  that  the  mi&or 
presented  the  appearance  of  a  person  of  lesal 
age  was  properly  overruled;  tne  desired  evi- 
dence being  immaterial. 

3.  ApFEAI.— EVIDIKO  —  SxcLUSioir-^aAnf* 
LESS  EBBOB. 

Where  a  witness  was  permitted  to  eiplaia 
his  reasons  for  desiring  '*to  see  defendant^  fxi 
ont  ot  this  stit,"  the  exdnsion  of  an  edditioB- 
al  explanation  that  he  desired  it  because  he 
knew  prosecuting  witness  to  be  worthlese  wu 
harmless. 

4.  Tbiai^Evidehcb— Bkbuttai.. 

In  an  action  on  a  liquor  dealer's  bond,  si- 
leging  a  breach  in  permittmg  a  minor  to  remain 
on  the  premises,  it  was  proper  for  the  diatrics 
attorney  to  state  that  the  minor's  mother  wu 
mentally  unsound,  aa  rebutting  any  anCair  ic- 
ference  from  the  failure  to  put  her  on  tb« 
stand. 

6.  Appeal  —  AfisiONHsnr  of  Ebbob  —  J>m- 

NITENESS. 

An  assignment  ot  error  that  the  conrt  erred 
in  refusing  to  grant  defendants  a  new  trial  be- 
cause the  verdict  was  contrary  to  the  lew  anc 
the  evidence,  as  complained  of  in  the  twenij- 
eighth  ground  for  a  new  trial,  is  too  senwal 
for  consideration.  . 

On  Rehearing. 

6.  CkBTIOBAEI— JUBISOICTION. 

Under  Kev.  St.  1885.  art.  1239.  permittinc 
an  officer  to  amend  his  return  of  service  m 
citation  so  as  to  accord  with  the  tme  facts  at 
any  time  during  the  term,  where  there  wu 
no  denial  of  proper  service,  and  It  wu  dm 
asserted  that  the  amendment  was  false  or 
failed  to  show  proper  service,  and  its  filing  wa* 
during  the  term,  nefore  motion  for  new  trial 
was  acted  on,  the  court  was  not  without  ju- 
risdiction to  proceed  with  the  trial ;  and  hence 
an  application  for  certiorari  to  perfect  the 
record  so  as  to  show  the  date  on  which  til* 
motion  to  quash  the  sheriff's  return  and  the 
date  on  which  the  amended  return  was  filed, 
which,  If  allowed,  would  not  change  the  re- 
sult, must  be  denied. 

7.  Appsal— Habhless  Bbbob. 

The  exclusion  of  an  answer  of  a  witsen 
was  QOt  reversible  error  where  the  Issue  to 
which  the  testimony  related  was  otherwise  es- 
tablished. 

Appeal  from  District  Court,  Palo  Pinto 
County;  W.  J.  Oxford,  Judge. 

Action  by  the  state  against  H.  D.  Brewster 
and  others.  From  a  Judgment  for  plaintiff, 
defendants  appeal.  Affirmed. 

Albert  Sterenson  and  J.  0.  Honta^  for  ap- 
pellants. 

CONNER,  0.  J.  The  state,  through  her 
proper  officer,  instituted  this  suit  against  ap- 
pellant H.  D.  Brewster  and  the  sureties  on 
his  retail  liquor  dealer's  bond,  alleglux  four 
Infractions  thereof,  via.,  three  separate  sales 
of  intoxicating  liquors  to  Boley  -I^uigley,  a 
minor,  and  by  permitting  said  minor  to  en- 
ter and  remain  on  the  premises  where  the 
sales  occurred  on  the  dates  specified  in  the 
petition.  The  prayer  was  for  a  recovery  of 
$500  for  each  breach  of  the  imnd  chaigetl. 
aggregating  $2,000.  The  trial  resulted  in  a 
verdict  and  Judgment  for  appellee  in  the 
sum  of  $500  because  of — using  the  langua^ce 
of  the  verdict— "one  infraction"  of  the  bond, 
"for  permitting  a  minor  to  enter  and  re- 
main." It  18  undisputed  that  the  appelhuu 
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named  was  engaged  in  the  business  of  a  re- 
tall  liquor  dealer  In  Mineral  Wells,  Tex.,  as 
alleged,  and  as  such  gave  tbe  statutory  bond 
declared  upon,  with  the  other  appellants  as 
sureties.  It  seems  also  quite  conclusive  that 
Boley  Langley  was  a  minor,  as  alleged,  and 
tlie  jury's  verdict  to  the  effect  that  he  was 
permitted  to  enter  and  remain  In  appellant's 
bonse  or  place  of  business  Is  amply  sustain- 
ed by  the  evidence,  so  that  the  material  ques- 
tions presented  on  this  appeal  relate  to  mat- 
ters of  procedure  on  the  trial. 

It  is  first  complained  that  the  court  erred 
In  proceeding  with  the  trial  after  having  sus- 
tained appellant's  motion  to  quash  the  serv- 
ice of  the  citation  upon  the  sureties  sued.  No 
statement  follows  this  assignment,  and  we 
would  be  authorized  to  disregard  It,  Be- 
sides, an  examination  of  the  record  falls  to 
disclose  any  error  In  the  action  complained 
of.  It  Is  true,  the  court  appears  by  proper 
order  to  have  sustained  a  motion  to  quash 
tbe  service  mentioned,  but  the  order  likewise 
Snranted  the  state  permission  to  have  the 
sheriff's  return  amended.  Ko  bill  of  excep- 
tion appears  to  have  been  taken  at  the  time, 
and,  for  aught  that  appears  to  the  contrary, 
tlie  amendment  was  In  fact  made  before  the 
conclusion  of  the  trial.  The  record  also  dis- 
closes tbe  fact  that  the  sureties  affected  by 
the  defective  sheriff's  return  appeared,  to- 
gether with  appellant,  by  an  original  answer 
01ed  September  6^  190^  which  on  Its  face 
seems  to  have  been  presented  prior  to  the 
motion.  At  least,  we  are  unable  to  say  that 
tbe  motion  to  quash  was  presented  before 
the  answer  in  due  order  of  pleading;  tbe 
motion  itself  not  appearing  of  record. 

In  the  second  assignment,  appellants  com- 
plain of  the  action  of  the  court  In  overruling 
tbetr  application  for  continuance.  Tbe  ap- 
plication to  continue  appears  to  have  been 
made  because  of  the  absence  of  some  10  wit- 
nesses. As  to  some  of  these  witnesses  tbe 
diligence  shown  was  insufficient,  and  the 
testimony  of  all  (tf  them,  as  set  out  in  the 
bill  of  exceptions,  appears  to  be  Immaterial, 
In  tbe  light  of  the  evidence  on  the  trial  and 
of  the  verdict  of  the  Jury.  By  the  greafbr 
number  of  tbe  absent  witnesses  appellants 
desired  to  prove  that  Boley  Langl^,  at  the 
time  of  the  alleged  infraction  pf  appellants' 
bond,  presented  tbe  general  appearance  of  a 
person  over  the  age  of  21  years.  Numerous 
witnesses  testified  on  the  trial  to  this  ef- 
fect and  the  jury  evidently  gave  appellants 
•  the  full  benefit  thereof,  in  that  the  verdict 
sustained  appellant  Brewster's  plea,  of  tbe 
tenor  that,  If  ssles  bad  been  made  to  Boley 
Langley,  as  alleged  In  appellee's  petition, 
they  were  made  In  good  faith,  believing  him 
to  he  at  the  time  over  age.  Hiram  l4tngley 
<tbe  father  of  Boley  I^angley),  Joe  Langley  (a 
brother),  and  E.  Medline  all  testified  positive- 
ly to  the  age  of  Boley  Langley,  and  unmis- 
takably fixed  his  status  as  that  of  a  minor  at 
the  date  of  the  sales  established  by  the  evi* 
dencft  The  fact,  therefor^  that  Boley  Lang- 


ley presented  the  appearance  of  one  of  law- 
ful age,  was  Immaterial  upon  the  Issue  found 
against  appellants.  See  Cox  v.  Thompson, 
73  S.  W.  930,  7  Tex.  Ct  Rep.  236. 

The  third  assignment  points  out  no  error, 
and  the  fourth  assignment  Is  substantially 
disposed  of  In  what  we  have  said  In  dispo8>- 
Ing  of  the  second. 

Tbe  fifth,  sixth,  and  seventh  assignments 
present  the  question  of  colluBi<Hi,  which  can 
not  hind  the  state. 

The  action  of  the  court  In  refusing  to  ex- 
clude the  answer  of  Frank  Langley,  that  he 
had  been  tu  Jail  on  the  charge  of  unlawfully 
carrying  a  pistol  on  or  about  bis  person, 
seems  entirely  nonprejudicial.  Frank  Lang- 
ley testified  for  appellants  to  the  effect  that, 
In  his  "best  Judgment,"  Boley  Langley  was 
21  or  22  years  old.  We  think  It  evident  from 
his  whole  statement  that  he  had  no  accurate 
knowledge  on  the  subject,  and  that  he  was 
but  expressing  his  mere  opinion  of  Boley 
Langley's  age;  and  In  .the  light  of  the  unmis- 
takable character  of  the  testimony  herein- 
before referred  to,  that  fixes  Boley  Langley's 
age,  we  think  the  ruling  complained  of,  if  er* 
roneous.  Is  entirely  immaterial. 

The  error  complained  of  In  the  tenth  as- 
signment Is  likewise  harmless.  The  witness 
Bobbins  In  fact  was  permitted  to  give  an 
explanation  of  his  reason  for  desiring  "to  see 
tbe  defendants  get  out  this  suit";  and  the 
exclusion  of  the  additional  explanation  that 
be  BO  desired  because  be  knew  "the  Langleys 
to  be  a  worthless  crowd,  and  believed  these 
suits  to  be  a  put-up  Job,"  which  was  exclud- 
ed by  the  co^rt,  could  have  had  no  effect  ben- 
eficial to  appellants.  Such  reason  certainly 
constituted  no  defense  to  the  suit  However 
"worthless"  the  Langleys  may  have  been,  on 
proof  of  tlie  facts  alleged  In  the  state's  peti- 
tion It  was  the  duty  of  the  Jury  to  render  the 
verdict  they  did,  and  we  fail  to  find  evra  a 
contention  that  the  proof  failed  to  show  that 
Boley  Langley  was  not  permitted  to  enter 
and  remain  in  appellant's  place  of  business, 
within  the  meaning  of  the  law. 

In  the  elereuth  assignment,  comidaint  is 
made  that  the  district  attorney  was  permit- 
ted to  state  his  reason  for  falling  to  put  Mrs. 
Hiram  Langley,  the  mother  of  the  minor, 
upon  the  stand.  The  proposition  asserted  is 
in  effect  that  he  (the  district  attorney)  was 
not  qualified  as  an  expert,  and  did  not  state 
the  facts  upon  which  he  luredlcated  his  opin- 
ion that  she  was  "mentally  unsonnd."  While 
tbe  mental  state  of  Mrs.  Langley  was  not  in 
issue,  the  record  suggests  that  this  testimony 
was  permitted  to  meet  the  real  or  possible 
contention  In  behalf  of  appellants  that  the 
mother  best  knew  tbe  age  of  Boley  Langley. 
If  so,  It  was  competent  for  the  state  to  rebut 
any  possible  unfavorable  Inference  that 
might  be  drawn  from  the  failure  to  put  the 
mother  upon  the  stand.  At  all  events,  tbe 
ruling  seems  harmless. 

We  think  the  court's  charge  not  subject  to 
the  objections  urged  thereto,  and  that  it  suf- 
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fldently  presents  the  rule  relattng  to  the  trap- 

den  of  proof. 

Tbe  aBslgnment  that  "the  court  erred  In 
refusing  to  grant  defendants  a  new  trial  be* 
cause  tbe  verdict  of  tbe  jury  1b  contrary  to 
the  law  and  evidence,  as  complained  of  In 
the  twenty-elgbth  groimd  of  defendants'  mo- 
tion for  a  new  trial,"  Is  too  general  for  con- 
sideration, particularly  In  view  of  the  fact 
that  the  twenty-eighth  ground  of  tbe  motion 
Is  not  set  out,  and  that  In  the  statement  In 
support  of  the  assignment  we  are  referred 
to  the  "statement  of  facts,  Tr.  pp.  9  to  63." 

We  conclude  that  no  reversible  error  has 
been  presented,  that  the  evidence  supports 
the  verdict  and  Judgment,  and  that  the  Judg- 
ment should  be  affirmed. 

Judgment  affirmed. 

On  Rehearing. 

Id  connection  with  the  motion  for  rehear^ 
lug  appellants  have  filed  an  application  for  a 
writ  of  certiorari  to  perfect  the  record  bo  as 
to  show  the  date  upon*  which  their  motion  to 
quash  the  sberllTs  return  on  the  citation  to 
two  of  appellants  and  the  date  upon  which 
the  amendment  to  said  return  was  made  and 
filed.  The  motion  for  certiorari,  which  Is 
duly  verified  by  afl3davlt  of  counsel,  shows 
that  appellants'  motion  to  quash  the  return 
of  the  sheriff  of  Tarrant  county  upon  the  ci- 
tation to  appellants  It.  L.  Crowdus  and  D. 
F.  Eggleston  was  filed  In  the  trial  court  up- 
on the  6th  day  of  September,  1904,  and  that 
the  amendment  to  the  return  was  not  made 
until  September  25,  1904,  and  not  filed  in  the 
court  until  the  next  day.  It  Is  hence  Insisted 
that  a  perfected  record  will  eatablish  error 
In  our  conclusion  on  original  hearing  to  the 
effect  that  It  did  not  appear  that  the  motion 
to  quash  had  been  filed  prior  to  the  filing  of 
the  answer  of  appellanta,  or  that  the  amend- 
ment had  not  been  made  before  the  conclu- 
sion of  the  trial,  which  was  on  September 
12,  1904, 

The  statute  (article  1410,  Rev.  St.  1895)  pro- 
vides for  the  delivery  of  the  transcript  to  the 
party  so  desiring,  and  It  has  more  than  once 
been  held  that  it  Is  tbe  duty  of  an  appellant 
to  see  that  the  transcript  Is  correct  before 
the  case  Is  submitted.  Ross  v.  McGowen,  58 
Tex.  603;  Hallway  Co.  v.  Scott,  78  Tex.  360, 
14  S.  W.  791;  Haysllp  v.  Pomeroy  (Tex.  Civ. 
App.)  32  8.  W.  124.  It  may  therefore  be  well 
doubted  whether  a  motion  to  correct  the  rec- 
ord should  be  granted  on  motion  for  rehear- 
ing in  cases  where,  as  here,  the  omitted  facts 
are  at  least  apparently  material  In  the  con- 
sideration of  the  very  assignment  of  error 
relied  upon,  and  to  which  they  naturally  re- 
late. It  is  doubtless  within  our  power  to  do 
so,  and  under  certain  circumstances  our  duty 
as  well.  Ry.  Co.  v.  Cannon  (Tex.  Sup.)  31 
S.  W.  498.  But  however  this  may  be,  we  are 
of  opinion  that  the  present  motion  should  be 
overruled  for  the  reason,  if  for  no  other,  that 
the  desired  facts  would  not  authorize  an  al- 
teration of  our  original  conciosion  on  the 


qneaUons  presented  In  the  assignment  of  er- 
ror, which  asslgnrntot  Is  to  the  effect  that 
there  waB  error  in  proceeding  with  the  trial 
after  having  quashed  the  sherUTs  return  on 
the  citation;  the  proposition  under  the  as- 
signment being  substantially  that  the  court 
had  "no  Jurisdiction"  to  proceed  to  trial  after 
the  quashal  of  the  return.  Admitting  that 
the  motion  to  quash  was  filed  on  September 
6th,  as  stated  In  the  motion  for  certiorari, 
there  is  yet  nothing  In  the  record  to  show 
that  such  filing  was  prior  to  the  filing  of  the 
answer.  The  opening  paragraph  of  appd- 
lants'  original  Answer,  also  filed  September 
0th,  iB  aa  follows: 

"Now  comes  H.  D.  Brewster,  R.  L.  Crow- 
das,  and  D.  F.  Eggleston,  defendants  in  tbe 
above  entitled  and  numbered  cause,  subject 
to  the  right  to  file  motion  to  quaah  dtatton 
and  service  In  this  case,  and  the  court's  ac- 
tion thereon,  and  answer  aa  followa." 

This  certainly  Justlflea  the  inferoice  In- 
dulged on  original  hearing  that  at  tlie  time 
of  the  filing  of  the  answer  no  motion  to 
quash  bad  been  filed.  The  reservation  in  the 
answer  goes  to  "the  right  to  file  motion  to 
quash  citation  and  service,"  and  not  to  the 
right  of  insisting  npon  one  already  filed.  Be- 
sides, while  the  action  of  the  court  was  ir- 
regular. It  appears  from  the  record  that  it 
was  the  sheriff's  return  that  was  defective. 
It  Is  the  proper  service  of  the  citation  that 
gave  the  court  Jurisdiction,  and  not  the  re- 
turn. The  return  is  but  the  evidence  that 
service  of  the  citation  has  been  made,  and. 
if  defective,  the  court  tmdoubtedly  may  per- 
mit tbe  officer  to  amend  It  so  as  to  accord 
with  tbe  true  facts  at  any  time  during  tbe 
term,  which  was  the  case  here.  Rev.  St. 
1895,  art  1239;  Kitchen  v.  Crawford,  13  Tex. 
510,  S20.  Tbere  Is  no  denial  of  proper  serv- 
ice, nor  Is  It  asserted  that  the  amendment 
was  false  or  failed  to  show  proper  service; 
and  its  filing  was  during  the  term,  and  before 
appellants*  motion  for  a  new  trial  was  acted 
upon.  We  therefore  conclude  that  tbe  court 
was  not  without  Jurisdiction  to  proceed  with 
the  trial,  as  asserted  In  appellants'  proposi- 
tion. 

Appellants,  In  their  motion  for  rehearing, 
also  very  vigorously  attack  our  conclusion; 
that  no  reversible  error  was  committed  by 
the  court  in  excluding  the  answer  of  Prank 
Langley,  to  the  effect  that  bis  confinement 
In  Jail  (drawn  out  by  appellee  on  cross-ex- 
amination) was  on  the  charge  of  unlawfully 
carrying  a  pistol  on  or  about  his  p&son.  It 
Is  insisted  that  confinement  on  such  a  dturge 
is  not  proper  matter  of  Impeachment,  and 
that  the  testimony  of  this  witness  was  im- 
portant on  tbe  issue  of  Boley  Langley's  age. 
It  may  be,  as  in  effect  conceded  on  original 
hearing,  that  the  ruling  was  erroneous;  but 
it  confessedly  went  to  the  credibility  of  tbe 
witness  only,  and  a  re-eramination  of  the  rec- 
ord strengthens  oar  conclusion  that  It  shoutd 
not  cause  a  reversal.  The  only  important 
issue  to  which  his  evidence  r^ted  was  chat 
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of  Boley  iMxgley'a  age,  and  as  to  ttaat  he 
thus  testified,  In  part:  "I  bave  known  Boley 
Laogley  eTer  since  we  were  cblldren  togeth- 
er. I  conid  not  say  Just  how  old  he  la,  hnt 
mj  beat  judgment  la  he  la  21  or  22  yeara 
old.  I  base  that  on  my  own  age."  Boley 
Lan^ey  testified:  "I  am  seventeen  years  of 
age,  and  a  little  over;  the  date  of  my  birth 
being  May  26. 1887."  Joe  Langley,  a  broths, 
testified  **Bol^  In  seventeen  yeara  old  the 
2etb  of  last  May.  He  was  bom  In  1887." 
Hiram  Langley,  the  father,  teatlfled:  "Boley 
Langley  was  17  years  old  on  the  26th  of  May, 
1904."  Bmlllne  Medline,  an  aunt  by  mar- 
riage, testified  that  Boley  Langley  was  a 
•Tittle  baby,"  "jnst  crawling  around"— "a 
sucking  baby— In  the  ^ring  of  1888."  Mrs. 
Joe  Langley,  sister-in-law,  testified:  "He 
[Boley  Langley]  la  now  about  17  yeara  old.'* 
A.  J.  Hughes  testified  tt^at  Boley  Langley 
was  about  16.  Mrs.  Hughes,  to  the  same  ef- 
fect. The  force  of  the  testimony  quoted  was 
not  materially  weakened  by  cross-examina- 
tion or  otherwise,  and  we  think  It  entirely 
improbable  that  any  qnaUfled  juror  would 
hare  been  Infinenced  to  disregard  It  by  the 
testimony  of  Prank  Langley,  which  was  very 
Indefinite,  and  at  best  a  matter  of  opinion, 
even  though  unlmpeached.  We  therefore 
conclude,  as  before,  that  the  error  was  harm- 
less. 

The  statement  In  our  oiglnal  opinion  that 
**we  fall  to  find  even  a  contention  that  the 
proof  failed  to  show  that  Boley  Langley  was 
not  permitted  to  enter  and  remain  In  appel- 
lants' place  of  business,  wl13iln  the  meaning 
of  the  law,"  is  also  assailed.  The  contention 
now  is  that  the  evidence  only  shows  that 
Boley  Langley  remained  In  appellantB*  sa- 
loon Icsig  enough  to  drink  the  beer  sold  to 
falm.  A  careful  re-examinatlon  of  appellants' 
brief  falls  to  disclose  a  single  assignment  of 
error  that  calls  In  question  the  sufficiency  of 
the  evidence  to  support  the  verdict  or  judg- 
ment, and,  as  tiie  transcript  presents  the  evi- 
dence, we  think  no  such  contention  can  be 
reasonably  made.  Bol^  lAngley  testified 
that  he,  with  four  other  boys  or  young  men, 
was  In  appellants  sabxn  twice— In  the  mom* 
Ing  and  evening— on  the  day  charged.  In  the 
morning  the  party  drank  no  beer,  remained 
10  or  15  minutes,  had  no  buslnera,  but.  In 
the  tongne  of  the  witness,  "Juat  sot  there 
awhile,"  and  went  out  In  the  evening  the 
party  returned,  bought  two  one-half  gallon 
buckets  of  beer,  and  "Just  stood  Yoond  there 


and  drank  it"  Was  there  on  this  occasion 
also  some  10  or  US  minutes.  On  cross-ex- 
amination he  seemed  inclined  to  deny  the  Im- 
putation of  being  drunk  in  the  morning. 
His  language  is,  "I  don't  think  I  was  drunk 
when  I  was  In  there  the  first  time  that  day." 
Joe  Langley  teatlfled  that  he  was  passing  to 
front  of  the  saloon,  saw  the  party  named  "In 
there,"  and  went  to  and  talked  with  them, 
"I  guess,  ten,(w  flfteen  mtoutes,"  when  he 
vrent  out,  leaving  Uie  "boys"  to  the  saloon. 
He,  further  testifying,  said:  "I  had  no  busi- 
ness to  there,  and  just  went  to  only  because 
I  saw  the  hoys  to  tha«  as  I  was  passtog 
along  the  street,  and  I  went  to  there  just  to 
pass  the  time.  I  did  not  want  to  see  them 
about  anything  to  particular,  and  I  do  not 
remember  what  we  talked  about.  I  think  I 
asked  them  what  they  were  doing  to  there, 
and  they  said  they  were  just  havtog  a  time. 
I  thtok  they  had  been  drinking  some,  and  I 
tnought  I  could  smell  It  on  their  breath,  and 
they  acted  like  they  were  drinking.  I  sat 
down  to  there  on  a  beer  keg  or  on  a  plank 
tiiere  to  the  back  room.  I  don't  r«nember 
which.  I  think  Jess  Smith  was  sitting  on  a 
plank  to  there.  Bob  and  Hes  and  Boley  and 
Jess  Smith  were  the  only  ones  to  there,  and 
we  were  all  talktog— just  gabbtog  like  other 
people  wonld^ut  I  don't  remember  what  we 
taiaed  about  AH  I  remember  Is  that  Jess 
wanted  me  to  go  to  witii  them  on  the  pur> 
chase  of  another  bucket  of  beer,  and  I  would 
notdolt"  Loftto  Brewster,  the  barkeeper, tes- 
tlfled  that  he  was  to  charge  during  the  entire 
day  to  question,  and,  *if  I  sold  Boley  Langley 
any  heer  on  or  about  the  21st  day  of  June, 
or  at  any  time,  I  do  not  remember  It.  *  *  * 
Never  saw  these  boys  to  the  salora  at  any 
time,  to  remember  It  now.  *  *  *  If  he 
bad  come  toto  ^e  saloon,  I  would  have  taken 
him  to  be  21  yeara  old.  As  to  this  particular 
transaction,  I  do  not  remember  anything 
about  it  *  *  *  I  do  not  say  that  Boley 
Langley  was  not  to  tha:«."  The  appellant 
H.  D.  Brewster,  the  proprietor,  testified:  "I 
do  not  recollect  of  ertx  aeeAns  Boley  Langl^ 
to  the  saloon  there.  If  he  was  to  there,  I 
do  not  remember  it"  We  find  no  otoer  wit- 
nesses  testifying  on  the  potot  under  con- 
sideration, and  thtok  it  Is  thus  made  per- 
fectly apparent  that  the  evidence  not  only 
supports  the  ve^ct  and  judgment,  but  ju»- 
tlfles  our  original  conclusion. 

The  motions  Cor  certiorari  and  rehearing 
are  overruled. 
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GITZ  OF  TBXAREANA  t.  EDWARDS, 
Gountj  Jadge,  at  aL 

(Supreme  Oonrt  of  Aifeanaai.   June  10;  190S.) 

1.  TAJCATIOM— COUHTT  ROAD  TaX  —  OCfSTODT 
OF  Fund— EXPENDITUBE. 

The  county  road  tax  is,  when  collected,  a 
fund  belonging  to  the  county,  which  should  be 
paid  into  the  county  treasury,  to  be  expended 
under  the  orders  of  the  county  court,  which  In 
improvii^  a  street  must  act  in  conjunction 
with  tUe  dty  autiio^tieB. 

2.  Sake. 

Amendment  No.  5  to  tlie  Constitution  au- 
thorizes the  county  court  to  levy  a  county  road 
tax  for  the  exclusive  purpose  of  making  and  re^ 
pairing  public  roada  and  bridges  In  the  county, 
when  authorized  by  a  majority  vote  of  the  coun- 
ty. Kirby's  Dig.  5  7351,  requires  the  road  tax 
to  be  expended  upon  the  roads  of  the  district 
where  it  is  collected.  Section  7358  provides 
that  at  least  oue-fifth  of  the  tax  collected  with- 
in the  limits  of  first-class  cities  shall  be  ex- 
pended on  roads  outside  of  such  cities.  Held, 
that  while  no  part  of  the  tax  collected  outside 
of  first-class  cities  can  be  expended  in  such 
cities,  yet  fonr-fiftbs  of  that  collected  in  a  city 
can  be  expended  on  roads  or  streets  in  the  city. 

Appeal  from  Miller  Gfaancefy  Court ;  JameB 
D.  Shav^,  Chancellor. 

Suit  by  the  cit?  of  Texarlcana  against  John 
O.  Edwards,  county  judge  of  Miller  count?, 
and  others.  From  a  decree  dismissing  tbe 
complaint,  plaintiff  appeals.  Affirmed. 

Pratt  P.  Bacon  and  Scott  &  Head,  for  ap- 
pellant John  N.  Oodk  and  W.  H.  Amtdd, 
for  appellees. 

RIDDICK,  J.  This  is  a  suit  In  equity  by 
tbe  city  of  Texarkana  against  the  collector  of 
taxes  for  Miller  county  to  restrain  him  from 
paying  certain  road  taxes  collected  by  him 
Into  tbe  county  treasury,  and  to  compel  talm 
to  pay  four-fifths  of  the  road  tax  collected  on 
prop^ty  within  the  limits  of  said  city  Into 
the  treasury  of  the  dty,  to  be  expended  by 
the  dty  for  the  Improvement  of  Its  streets, 
and  further  to  enjoin  the  county  Judge  of 
that  county  from  expending  such  part  of  the 
tax  on  roads  outside  of  tbe  dty  limits.  Tbe 
defendants  appeared,  and  filed  a  demurrer  to 
tbe  complaint,  which  was  sustained  by  tbe 
chancellor,  and  the  complaint  dismissed. 

Tbe  questions  raised  by  the  appeal  from  this 
judgment  are,  first,  whether  any  portion  of 
this  road  ta<  can  be  properly  expended  on 
the  streets  of  a  dty,  and,  If  it  be  lawful  to 
do  so,  whether  it  should  be  expended  by  tbe 
county  Judge,  or  should  be  turned  over  by 
the  collector  to  the  city  authorities  to  be  ex- 
pended by  them.  After  due  consideration  of 
the  matter  we  are  of  tbe  opinion  that,  as  tbe 
law  now  stands,  the  road  t£x,  when  collected. 
Is  a  fund  belonging  to  the  county,  and  that 
It  should  be  paid  Into  the  county  treasury  to 
be  expended  under  tbe  orders  of  the  county 
judge.  As  the  dty  has  control  of  Its  streets, 
It  la  probably  true  that  tbe  county  court 
could  not  carry  out  a  system  of  street  Im- 
provement against  tbe  wishes  of  the  munici- 
pal authorities.    To  avoid  coufiict  In  juris- 


diction between  tbe  county  and  dty  officers 
in  such  matters,  further  legislation  may  be 
required.  As  the  law  now  stands,  we  think 
tbe  expenditure  of  this  fund  Is  under  the  ju- 
risdiction of  the  county  court,  which,  so  far 
as  street  improvement  Is  concerned,  must  ad 
in  conjunction  with  tbe  dty  authorities  bar- 
ing control  of  tbe  streets. 

On  tbe  question  as  to  whether  the  county 
Judge  bad  the  right  to  expend  any  part  of 
this  road  tax  fund  on  tbe  streets  of  the  city 
there  Is  more  room  for  doabt.  In  some  of 
the  counties  of  the  state  a  large  portion  of 
such  tax  Is  paid  by  residents  of  cities  of  tbe 
first  class  on  property  located  in  such  cities. 
If  the  law  did  not  allow  any  portion  of  the 
tax  to  be  expended  on  roads  within  the  dty 
limits,  it  is  not  unlikely  that  the  result  would 
be  that  many  of  these  taxpayers  would  re- 
fuse to  vote  for  tbe  tax,  and  the  collection 
of  the  tax  might  In  that  way  be  defeated. 
Although  the  purpose  of  the  tax  ia  to  improve 
tbe  public  roads  and  highways  of  the  coan^. 
still  a  street  Is  a  public  highway,  and  wbUe. 
ordinarily.  In  speaking  of  public  roads  and 
highways,  one  does  not  Indude  streets,  yet 
such  language  may  include  streets  as  well  as 
other  highways.  Now,  as  this  tax  Is  paid 
owners  of  property  In  dties  as  well  as  by 
those  who  live  outside  of  dties,  the  presump- 
tion should  be  that  it  was  intended  to  be 
used  for  the  benefit  of  all  the  property  own- 
ers and  citizens  of  tbe  county,  without  regard 
to  whether  they  live  within  or  without  the 
limits  of  a  dty,  and  that  tbe  discretion  of 
tbe  county  judge  in  that  regard  la  nnfet- 
tered  unless  the  law  is  plainly  to  the  contra- 
ry. We  see  noticing  in  the  amendment  (No. 
6)  to  the  Constitution  which  permits  the  col- 
lection of  a  county  road  tax  that  foerents 
such  an  equitable  distribution  of  tbe  fund. 
Tbe  L^lslature  seems  to  have  adopted  this 
view  of  the  amendment,  for  in  tbe  act  of 
1899  (sedlon  7851,  Kirby's  Dig.)  It  requires 
ttils  road  tax  to  be  expended  upon  ttie  roads 
of  the  district  where  the  tax  was  collected, 
though  some  of  the  towns  and  dties  of  tbe 
state  have  been  constituted  separate  road 
districts.  In  a  subsequent  act  (section  TSS&ii 
it  directs  that  at  least  one-fifth  of  sncfa  tax 
collected  within  tbe  limits  of  dties  of  tbe  first 
class  shall  be  expended  on  roads  outside  of 
such  dties,  leav^  the  place  or  places  in 
the  county  where  It  la  to  be  expended  to  the 
discretion  of  the  county  Judge,  firom  whlrh 
It  may  be  clearly  Implied  that  tbe  remaining 
four-fifths  may  be  exp^ded  In  tbe  dty. 

Now,  tbe  facts  In  this  case  show  tliat  Gar- 
land township,  of  Miller  county,  la  cue  of 
the  road  districts  of  tliat  coimty,  and  that 
the  city  of  Texarkana  Is  situated  in  that 
district  Under  tbe  acta  of  the  Legislatore 
above  referred  to,  we  think  tbat  the  coontj 
judge  may  expend  tbe  road  fund  collected  in 
tbat  district  upon  the  roads  of  tbe  district 
as  in  his  discretion  may  seem  best  excti  t 
tbat  one-fifth  of  that  part  of  the  tmx  ci>t 
lected  in  the  dty  of  Texaricana,  a  dty  of  the 
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first  class,  mtiBt  be  ezpenflail  on  roads  outside 
of  the  <dty,  and  such  flftb  may  lie  expended 
in  any  portion  of  tbe  county  where  tbe  county 
Judge  may  deem  tbat  It  can  be  used  to  the 
best  advantage.  In  othw  words,  under  these 
statutes  the  amount  of  the  .road  fund  col- 
lected In  cities  of  the  first  class  which  can 
be  expended  within  the  city  Is  limited  to 
four-fifths  of  the  tax  collected  in  such  city. 
No  part  of  the  tax  collected  outside  of  the 
city  can  be  expended  In  the  city,  and  but 
four-fifths  of  that  collected  in  the  city  can  be 
expended  on  the  roads  or  streets  in  the  city 
limits,  for  tbe  Legislature,  which  has  fuU 
control  over  public  blg^wi^  has  n  en- 
acted. 

It  results  from  what  we  have  said  that,  In 
our  opinion,  the  Judgment  of  the  court  refus- 
ing to  enjoin  tbe  collector  from  paying  over 
tlie  tax  in  question  to  the  conn^  trwurer 
urns  right,  and  the  same  Is  afilrmed. 

Mcculloch,  J.,  concurred,  in  the  Judg- 
ment but  was  of  the  opinion  that  the  dty 
waa  entitled,  under  the  law,  to  have  four- 
flfths  of  the  road  tax  collected  on  city  prop- 
erty expended  on  Its  streets,  the  expenditure 
to  be  made  by  the  connty  Judge.  In  his  opin- 
ion the  county  Judge  has  no  discretion  to 
expend  more  than  one-flfth  of  the  tax  ool- 
lected  In  tbe  dtj  on  roads  outside  of  the  dty 
llmitK 


MARTIN  T.  BACON. 
(Supreme  Court  of  Arkansas.  June  1905.) 

1.  NoNRXSiDEirr  WirnBssis  and  Pasties— 
ExEicPTioNs  raou  Sebvicx  or  Pbocbsb. 

A  party  cannot  be  lawfully  served  with 
dvll  process  i^le  attending  on  a  court  In  a 
state  not  that  of  hia  residence,  either  as  a  party 
or  a  witness,  or  while  going  thereto  ur  return- 
ing therefrom. 

rEid.  Note. — For  cases  In  nplnt.  >ee  vol.  40. 
Cent  Dig.  Process,  »  146,  l«B-lSa] 

2.  Sams— Bail  Bond. 

Where  a  nonresident  was  attending  court 
in  Arlcanaas  to  avoid  forfeiture  of  bis  ball 
bond,  service  on  him  of  process  In  a  civil  ac- 
tion was  void. 

[Ed.  Note. — For  cases  in  polat  see  vol.  40, 
Cent  Dig.  Process,  »  148,  1«D.] 

Appeal  from  Circuit  Court  Garland  Coun- 
ty ;  Alexander  M.  Duffle,  Judge. 

Action  by  W.  H.  Martin,  administrator, 
against  C.  H.  Bacon.  From  the  Judgment 
plaintiff  appeals.  Affirmed  in  part  (u^A  re- 
versed, in  part 

Greaves  &  Martin,  for  aiq^llant  Wood  ft 
Hoiderson,  for  appellee 

BATTLE,  J.  James  T.  Grubb  in  his  life- 
time brought  an  action  against  C.  H.  Bacon 
for  damages  caused  by  an  assault  and  battery 
made  upon  him  by  the  defendant  The  ac- 
tion was  commenced  on  the  16tb  of  Novem- 
ber, 1901.  The  plaintiff  died,  and  the  ac- 
tion was  revived  in  tbe  name  of  W.  H.  Mar- 
tin, aa  special  administrator. 


The  dtfendant  moved  the  court  to  quash 
the  summons,  setting  out -the  grounds  In  his 
motion;  and  the  plaintiff  replied,  stating 
facts.  The  court  sustained  the  motion  and 
dismissed  the  action,  and  the  plaintiff  ai>- 
pealed. 

The  motion  was  heard  and  sustained  upcm 
tbe  following  agreed  statement  of  facts : 

"The  alleged  assault  for  which  this  action 
was  brought  was  made  on  tbe  6tb  day  of 
May,  1901,  In  the  city  of  Hot  Springs,  Gar- 
land coun^,  Arkansas.  Upon  said  date  the 
defendant  was  a  visitor  to  the  dty  of  Hot 
Springs,  and  was  not  present  in  said  ci^  un- 
der compulsion  of  any  Judicial  process,  but 
was  here  voluntarily. 

"Said  defendant  C.  H.  Bacon,  is,  and  was 
on  the  said  6th  day  of  May,  1901,  a  resident 
of  the  state  of  Tennessee. 

"That  upon  a  preliminary  examination  be- 
ing made  and  held,  in  which  said  alleged  as- 
sault was  investigated,  the  defendant  was 
held  to  await  the  action  of  tbe  grand  Jury  of 
Garland  county,  and  was  permitted  to,  and 
did,  give  bond  In  the  sum  of  one  thousand 
dollars  for  his  appearance  on  the  1st  day  of 
October,  1901,  term  of  the  circuit  court  of 
Garland  county,  next  ensuing. 

"That  afterwards,  to  wit  on  the  19th  day 
of  October.  1901,  said  grand  Jury  returned  a 
bill  of  Indictment  charging  the  said  Bacon 
with  assault  with  Intent  to  kill,  committed 
upon  the  person  of  the  said  J.  T.  Grubb,  and 

on  the  day  of  ,  1901,  an  order 

was  made  by  the  circuit  court  of  Garland 
county  permitting  the  said  Bacon  to  remain 
upon  the  bond  already  given  by  blm  until  flie 
f urthOT  order  of  the  court ;  and  the  case  was 
set  for  trial  on  the  lOtb  day  of  Novembo-, 
1901,  the  same  being  also  a  day  of  said  Octo- 
ber  term  of  said  court 

'■That  the  defendant  left  his  home.  In  Ten- 
nessee, and  came  to  the  city  of  Hot  Springs, 
arriving  here  on  the  15th  day  of  November, 
1901 — coming  here  for  the  purpose  of  being 
present  at  said  trial,  and  of  maUng  hla  ar^ 
rangements  for  said  trial — and  was  served 
with  summons  herein  on  the  16tb  day  of  No- 
vember, 1901,  and  came  here  in  obedience  to 
bis  said  bail  bond,  requiring  him  to  be  pres- 
ent at  said  trial,  and  tor  the  purpose  of  being 
tried  under  said  Indictment  and  that  said 
defendant  was  In  this  county  for  no  other 
purpose  than  to  be  present  and  submit  him- 
self to  the  orders  and  Judgment  of  this  court 
in  said  cause." 

It  is  well  settled  by  tbe  great  weight  of  au- 
thority tbat  a  party  cannot  be  lawfully  serv- 
ed with  civil  process  while  be  is  in  attend- 
ance on  a  court  In  a  state  other  than  that  of 
his  reeldcnce,  either  as  a  party  or  a  witness, 
or  while  going  to  and  returning  therefrom. 
Murray  v.  Wilcox  (Iowa)  97  N.  W.  1087.  64 
L.  R.  A.  534,  101  Am.  St  Rep.  288;  Powers 
V.  Arkadelpbla  Lumber  Company,  42  Cent 
Law  J.  397,  and  note;  note  to  Mullen  v. 
Sanborn,  25  L.  R.  A.  721.  In  this  state  a 
party,  In  dvll  actions  and  criminal  prosecu- 
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tions,  can  testify  as  a  witness,  and  may  be 
exempt  tctm  serrioe  of  dvU  process  In  both 
capadtleB.  Jndge  Elliott,  In  Wilson  t.  Don- 
aliSBon.  117  Ind.  806^  20  M.  B.  250.  8  L.  R.  A. 
20^  10  Am.  St  4&,  gives  the  reason  for 
the  a:aaption  aa  follows:  "It  citizens  oC 
other  states  are  allowed  to  come  Into  onr  Ju- 
risdiction to  attmd  conrt  as  parties  or  wit- 
nesses, and  to  fte^  d^art  from  It,  the  ad- 
ministration of  Justice  will  be  best  promoted, 
since  a  defoidanf  s  personal  presence  Is  often 
essential  to  enable  bis  connsd  to  Justly  con- 
duct his  defense.  The  principle  of  state  com- 
ity, too,  donands  that  a  citizen  of  another 
state  who  submits  to  the  Jurisdiction  of  our 
courts,  and  wages  his  forensic  contest; 
should  not  be  compelled  to  do  so  under  the 
limitation  and  obllj^tlon  of  submitting  to 
the  Jurisdiction  of  our  courts  In  every  case 
that  may  be  broiq^t  against  him.  While 
comli^  and  departing,  as  well  as  while  ac- 
tnally  in  necessary  attendance  at  court,  he 
should  be  tree  from  the  hazard  of  being  com- 
pelled to  answw  In  oth«  actions.  It  is  an 
evidence  of  respect  for  our  laws  and  c<Hifl- 
dence  In  our  courts  that  he  comes  here  to  liti- 
gate, and  the  laws  he  respects  should  give 
him  protection.  If  be  can  come  only  under 
the  penalty  of  yielding  to  our  Jurisdiction  In 
every  action  that  may  be  brought  against 
him,  he  Is  deprived  of  a  substantial  right  be- 
cause he  la  willing  to  trust  our  courts  and 
our  laws  without  removing  his  case  to  the 
federal  courts,  or  refusing  to  put  himself  In 
a  position  where  a  personal  Judgment  may  be 
rendered  against  him.  High  consideration  of 
public  policy  requires  that  the  law  should 
encourage  him  to  fully  enter  our  forums  by 
granting  Immunity  from  process  In  other  civ- 
il actions,  and  not  discourage  him  by  burden- 
ing him  with  the  obligation  to  submit  to  the 
writs  of  our  courts  If  be  comes  within  our 
borders." 

Judge  Trent  in  Small  v.  Montgomtty  (a 
C.)  23  Fed.  707,  said :  "All  the  United  States 
drcolt  Judges  who  have  passed  upon  the 
question  of  late,  as  well  as  dicta  by  the  Su- 
preme  Conrt  of  the  United  States  in  respect 
thraeto,  reach  this  result,  viz.,  that  where  a 
party  in  good  taltb  Is  brought  within  the  Jn* 


risdictlon  of  tlw  state,  or  detained  Oiaclii. 
being  a  nonresident,  either  as  party  to  the 
suit  or  SB  witness  In  another  suit  he  Is  not 
subject  to  service.  And  the  reason-^tbe 
main  reason — is  very  potential,  so  far  aa  our 
country  is  concvned.  There  are  many  states, 
stretching  fnnn  Mslne  to  Or^on.  and  a  man 
who  Is  required  to  go  from  one  to  the  otber, 
either  as  a  witness  or  as  a  party  to  a  suit 
should  not  be  pursued  by  writ  while  abroad. 
Instead  of  being  sued  at  his  n<mreddence; 
othnwlse  every  one,  as  Is  stated  In  many  ttf 
these  opinlcms,  would  avoia  as  tar  as  pos- 
sible being  subjected  thousands  at  mllei 
away  to  suits  of  this  character."  Atchison 
V.  Morris  (C.  O.)  11  Fed.  582. 

Upon  the  same  principle  of  Justice,  good 
faith,  and  comity,  and  to  subserve  the  doe 
administration  of  Justice  It  has  been  heid 
that  "a  person  who  has  been  brought  with- 
in the  Jurisdlctlcm  ot  a  court  from  anotbff 
state  upon  a  requisition,  as  a  fugitive  tnm 
Justice,  and  has  been  tried  for  or  dlscbaiged 
as  to  tiie  offense  against  him,  is  not  subject 
to  arrest  on  a  civil  process  until  a  reasonable 
time  and  opportunity  have  been  given  him 
to  return  to  the  state  from  which  be  was 
taken."  Moletor  v.  Sinnen  (Wis.)  44  N.  W. 
1009,  7  li.  R.  A.  817.  20  Ajn.  St  Rep.  71; 
Blair  V.  Turtle,  1  McGrary,*  372,  6  Fed.  3M: 
Compton  V.  Wilder,  40  Ohio  Bt  ISO;  "People 
V.  Judge,  40  Mich.  630;  Cannon's  Gas^  47 
Mich.  482,  11  N.  W.  280. 
'  The  appellee  comes  within  the  spirit  of  the 
rule  which  exempts  persons  from  service  of 
civil  process,  and  Is  entitled  to  its  benefit 
He  Is  a  nonresident  of  this  state — a  resident 
of  the  state  of  Tennessee — and  waa  bound 
to  attend  the  Garland  circuit  court  In  this 
state,  to  avoid  the  forfeiture  of  his  bond. 
He  was  also  entitled  to  attend  as  a  witness 
In  his  own  behalf.  His  attendance  wtts  com- 
pulsory. While  In  attendance  In  obedience 
to  his  bond,  process  In  this  case  was  served 
upon  blm.  The  service,  on  his  motion,  should 
be  set  aside.  Murray  r.  Wilcox  (low^  97  N. 
W.  1087,  101  Am.  Bt  Sep.  268.  M  I4.  a  A. 
634. 

Judgment  as  to  the  service  ot  process  Is 
afllrmed,  and  In  other  req^ects  Is  revensd. 
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HAPP  V.  ST.  LOUIS  TBANSIT  GO. 
<Snpreme  Court  of  Mltoonri   June  28,  1905.) 

1.  Street  Bailboads— NsaLiQEncE  —  Ques- 
tion FOB  JUBT. 

In  an  action  againat  a  street  railroad  com- 
pany for  inJnriea  to  plaintiff  in  a  collision  be- 
tween his  vehicle  and  a  car,  held,  that  the  ques- 
tion of  defendant's  negligence,  was  one  for  the 
jury. 

[Ed.  Note. — For  cases  in  point,  see  voL  44, 
Cent  Dig.  Street  Railroads,  H  251,  253.] 

2.  SaHB— COHTBIBUTOBT  NeQLIOENCE. 

In  an  action  against  a  street  railroad  com- 
pany for  injuries  to  plaintiff  in  a  collision  be- 
tween his  raiicle  and  a  car,  held,  that  the  ques- 
tion of  plaintiff's  ccoktrlhaUay  ne^ig«nce  waa 
one  for  the  jnry. 

[EkL  Note. — ^For  casea  In  point,  aae  vol.  M, 
Cent.  Dig.  Street  Ballroada,  1|  S65-2ffr.] 

8.  MUHICIFAX    COBPOBATIONB  —  OBPINAnOl 

— Rbovutions  or  Stbebt  IUilboa&— Ac- 
tion R>B  INJUBIBS— Pleading. 

In  an  action  for  injuries  to  plaintiff  in  a 
collision  between  his  vehicle  and  a  street  car, 
the  petition  alleged  neglisent  operation  of  the 
car,  and  also  alleged  negligence  of  defendant's 
motorman  In  failing  to  keep  such  "vigilant 
watch"  for  vehicles  and  persons  as  was  requir- 
ed by  a  certain  ordinance.  HeM,  that  it  was 
proper  to  refuse  to  require  plaintiff  to  elect 
whether  he  would  stand  on  the  allegations  as 
to  general  n^Iig^ce,  or  on  the  allegations  as 
to  the  ordinance. 

4.  Same— UNiiino  Actions  Ex  Contbactc 
AND  Ex  Delicto. 

The  petition  was  not  open  to  the  objection 
that  it  combined  in  one  count  a  cause  of  ac- 
tion ex  contractu  and  one  ex  delicto. 
6.  Stbeet  Railboads  —  Negoqencb— iNjn- 
Biis— Action— Instbuctionb. 

In  an  action  against  a  street  railroad  com- 
pany for  injuries  to  plaintiff  In  a  collision  be- 
tween his  vehicle  and  a  car,  plaintiff's  evi- 
dence tended  to  show  that,  while  his  horses 
were  on  defendant's  track,  defendant's  serv 
ants  negligently  caused  the  collision;  and  the 
defense  was  that  plaintiff  negligently  aasumed 
such  position  when  a  colliairai  could  not  have 
been  avoided  by  ordinary  care.  The  court  fn- 
strocted  for  plaintiff  that  though  plaintiff, 
while  trying  to  get  his  wagon  out  of  a  hole  in 
the  street,  got  it  on  the  track,  yet  if  defend- 
ant's motorman  saw  the  danger,  and  could,  by 
the  exercise  of  ordinary  care,  nave  prevented 
the  collision,  but  failed  to  do  so,  plaintiff  was 
entitled  to  recover,  even  If  he  did  not  exercise 
ordinary  care  in  jpulling  his  horses  on  the  track. 
An  instruction  for  defendant  was  that  if  the 
motorman  saw  the  horses  near  the  track,  but 
so  far  away  as  not  to  be  in  danger,  the  motor- 
man  had  the  right  to  assume  that  they  would 
remain  there,  but  that  if  thereafter  plaintiff's 
horses  changed  their  position,  and  got  in  front 
of  the  car,  and  thereby  directly  contributed  to 
the  injuries,  and  the  motorman  could  not  have 
Btomied  the  car  and  avoided  the  accident,  plain- 
tiff^ could  not  recover.  Held,  that  the  instruc- 
tions, taken  together,  properly  presented  the  is- 
sues. 

6.  Sahi>~Neolioikce  —  Dibcovewd  Pebil. 

Though  one  may  have  been  guilty  of  con- 
tributory negligence  In  being  on  a  street  car 
track,  the  company  Is  liable  for  ai^  Injury  It 
could  have  prevented  by  ordinary  care  after 
the  discovery  of  the  danger. 

[Ed.  Note. — For  cases  in  point,  see  voL  44, 
Oent.  Dig.  Street  RaUroads,  %  219.] 

7.  Neglioekce—Ikjubibs— Damages. 

In  an  action  for  injuries  owing  to  tiie 
alleged  negligence  of  defendant,  it  appeared 
that  plaintiff  was  rendered  unconscious,  and  his 
body  bruised;    that  one  of  his  feet  was  so 
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cniBhed  that  it  was  necessary  to  amputate  one 
of  his  toes  and  a  part  of  another  one ;  that 
he  would  always  be  crippled  more  or  less :  that 
he  suffered  great  pain,  was  confined  to  his  bed 
for  five  months,  and  obliged  to  use  crutches  for 
about  six  weeks,  and  that  his  surgeon's  bill  was 
between  four  and  five  hundred  dollars.  Meld, 
that  a  verdict  for  $6,000  was  not  excessive. 

[Ed.  Note. — For  cases  in  point,  see  vol.  IS, 
Cent.  Dig.  Damages,  {  384.] 

In  Banc  Appeal  from  Circuit  Court,  St 
Charles  County;  E.  M.  Hughes,  Judge. 

Action  by  George  Bapp  against  the  St 
Louis  Transit  Company.  From  a  Judgment 
in  favor  of  plaintiff,  defendant  appeals.  Af- 
firmed. 

Boyle,  Priest  &  Lebmann  and  Geo.  W. 
Easley,  for  appellant  A.  B.  Taylor,  tor  re- 
spondent 

BRACE,  0.  J.  This  Is  an  appeal  by  the 
defendant  from  a  jndgment  in  favor  of  the 
plaintiff  for  the  sum  of  $6,000  in  an  action 
for  personal  injuries.  The  cause  of  action 
stated  in  the  petition  is  as  follows:  "That 
on  the  1st  day  of  February,  1901,  the  plain- 
tiff was  lawfully  driving  a  team  of  horses 
attached  to  a  loaded  wagon  northward  on 
Broadway  at  Its  Intersection  with  Buchanan 
street,  when  the  wheels  of  the  wagon  he  was 
so  driving  went  Into  a  hole  In  said  streets 
at  their  Intersection,  and  aald  team  were 
unable  to  pull  the  wagon  further,  and  be- 
came stalled,  and,  In  endeavoring  to  get  said 
wagon  pulled  ont  of  said  hole,  said  team 
were  upon  the  track  of  the  defendant  St. 
Louis  Transit  Company,  and  whilst  said 
team  were  so  on  the  track  of  said  St.  Louis 
Transit  Company  on  said  streets  at  said 
place,  and  whilst  said  wagon  and  the  wheels 
thereof  were  at  and  near  said  defendant's 
track,  the  defendant  St  Louis  Transit  Com- 
pany's motorman  and  conductor  in  charge 
of  its  south-bound  car  carelessly  and  negli- 
gently, and  wlthoat  using  ordinary  care  to 
control  or  stop  said  car,  caused  and  sufEered 
said  car  to  collide  with  said  team  and  a  part 
of  said  wagon,  whereby  plaintiff  was  thrown 
from  said  wagon  to  the  street,  and  one  of 
the  horses  of  said  team  was  thrown  and  fell 
upon  the  plalntifC,  greatly  and  permanently 
injuring  plaintiff  upon  his  body,  legs,  and 
feet,  causing  a  concussion  of  the  brain, 
which  rendered  him  nnconscions.  His  foot 
was  thereby  crushed,  bruised,  and  injured, 
and  the  bones  thereof,  and  the  ligaments, 
tendons,  muscles,  and  flesh  thereof,-  were 
fractured,  ruptured,  displaced,  and  torn,  and 
plaintiff  was  permanently  Injured  thereby. 
And  for  another  and  further  assignment  of 
negligence  of  defendant  St.  Louis  Transit 
Company,  the  plaintiff  avers  that  at  the  time 
of  bis  said  injuries  there  was  in  force  in  the 
city  of  St  Louis  an  ordinance  of  said  city, 
whereby  It  was  provided  that  motormen  and 
conductors  of  street  cars  should  keep  a  vigi- 
lant watch  toe  vehicles  and  persons  either  on 
Its  track  or  moving  towards  it,  and,  upon 
the  first  appearance  of  danger  to  such  vehicle 
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or  pefBon,  tbe  car  lAotild  be  stopped  wltbln 
the  shortest  time  and  space  possible;  and 
plaintiff  ayers  that,  at  tbe  time  of  said  col- 
lision and  bis  Injuries,  defendant's  motorman 
and  -condnctor  In  cbarge  of  Its  said  car 
failed  to  keep  sucb  vigilant  iratch,  and  failed 
to' stop  said  car  within  the  shortest  time  and 
space  possible  upon  the  first  ai^arance  of 
danger  to  said  Vehicle  and  plaintiff,  which 
Tiolation  of  said  brdinatice  dlrecty  contrlbnt- 
ed  to  cause  said  collision  and  plaintiff's 
said  Injuries."  Tbe  answer  was  a  general 
denial  and  the  foUo'^ng  plea:  "For  an- 
other and  further  defense  to  said  petition, 
defendant :  avers  that  whatever  injuries  tbe 
plaintiff,  sufitalned  .were  occasioned  by  bis 
own  carelessness  and  negligence  In  driving 
In  front  of  defendant's  moving  car  while  the 
same  was  in  close  proximity  to  bim."  Tbe 
faots  in  the  oaa^  dfaclosed  by  the  evidence 
are  substantlallF  as  follows:  Tbe  plaintiff, 
a  yovftg.  man  aged  about  24  years,  in  tbe 
em^oy  of  one  Merten  as  driver  of  a  coal 
wagon  at  fliXSO  per  week,  was  on  the  let 
day  of  February,  1^1.  driving  a  two-horse 
teaqt  and  wagon,  loaded  with  coal  on  Broad- 
yfBJr  in.  i3^e  vity  o£  8t  Lonls,  on  which  street 
tbe.  defendant  openttes  its  street  cars  upon 
two  tracks;  north-bound  cars  going  on  the 
east  track,  and  soutb-bound  cars  on  the  west 
track.  Tbe  plain  tig  was  driving  north  on 
tbe  west  aide  of  Broadway,  parallel  wltb 
and  distaqt  fmni  tb«  west  track  about  three 
feet  .  When  near. the  intersection  of  Broad- 
way with  Buqhanan  street,  the  front  wheels 
of  hls  wagon  went  into  a  hole  in  the  street; 
Md  his  team  stalled.  He  succeeded  In  get- 
ting the  front  wheels  out;  but,  when  tbe 
hind  wheels  went  into  tbe  bole,  in  order  to 
ertiicate  tbem  he  had  to  swing  bis  horses 
towards  the  east  across  the  west  track, 
which  brought  tbe  fore  wheels  against  or 
very  near  the  west  rail  of  that  track;  and 
wbiMt  he  had  done  so,  and  tbe  wagon  and 
team  were  in  this  position,  the  plaintiff, 
standing  on  the  doubletrees,  urging  bla 
horses  to  the  pull,  tbe  team  was  struck  by 
one  of  defaidants  south-bound  cars,  tbe 
wagon  tamed  around,  tbe  plaintiff  throvrn 
under  one  of  the  horses,  rendered  uncon- 
scious, one  of  bis  feet  mashed,  and  his  body 
otherwise  braised.  From  the  Injury  to  his 
foot  be  suffered  great  pain,  was  confined  to 
his  bed  for  five  months,  afterwards  used 
crutches  for  about  six  weeks,  and  then  a 
cane  for  about  two  weeks,  and  since  has 
been  able  to  walk  without  either;  but;  when 
the  foot  touches  anything  hard.  It  hurts. 
He  was  under  sui^cal  treatment  eight 
months.  Tbe  surgeon  who  attended  him 
testified  that  the  foot  had  been  crushed  and 
laid  open;  that  there  was  a  cut  extending 
from  the  tip  of  tbe  large  toe  to  the  upper 
part  of  the  foot;  that  blood  poisoning  set  In, 
the  tissues  sloughed  off,  and  amputation  of 
tbe  big  toe  became  necessary;  that  in  cut- 
ting off  tbe  toe  it  became  necessary  to  clip 
one  at  the  phalanges  or  «id  bones  that  pro- 


truded, and  that  he  will  always  be  crippled 
more  or  less;  that  tbe  charges  for  bis  serr- 
ices  are  between  four  and  five  hundred  dol- 
lars; and  that  tbey  are  reasonable.  It  was 
daylight  when  tbe  accident  happened.  The 
track  was  level.  Tbe  view  north  for  three 
or  four  blocks  was  unobstructed.  The  eTl- 
dence  for  tbe  plaintiff  tended  to  prove  that 
tbe  defendant's  car  was  going  at  the  nte 
of  20  miles  an  hour;  that  no  effort  was  made 
to  stop  the  car  or  check  its  speed  before  tlie 
team  was  struck,  and  that  It  went  80  or  40 
feet  after  the  team  was  struck  before  It  wu 
stopped;  that  the  team  was  on  tbe  track 
some  time  before  It  was  strack — plalndfl 
says,  four  or  five  minutes.  Three  other  wit- 
nesses testify  that  tbe  plaintiffs  team  was 
on  tbe  track  when  tbey  saw  tbe  defendanti 
car  approaching  at  a  distance  of  from  250  to 
800  feet,  that  no  effort  was  made  to  stop  tbe 
car,  and  that  its  speed  was  not  checked  ontU 
after  tbe  collision.  Tbe  plalntlfTs  evideoee 
further  tended  to  prove  that  tbe  car,  toiiii 
at  the  rate  of  20  miles  an  hour,  could  hare 
been  stopped  with  tbe  brakes  in  aboat  130 
feet,  and  wltb  tbe  reverse  in  about  100  feet, 
and  when  going  at  tbe  rate  of  15  miles  an 
hour  could  have  been  stopped  wltb  the  hmke 
in  90  or  100  feet,  and  with  tbe  reverse  Is 
about  75  feet  The  only  witness  called  for 
tbe  defendant  was  tbe  motorman,  who  tet- 
tifled  that  be  first  saw  the  plaintiff  and  U< 
team  when  he  was  one  block  north  of  where 
the  team  stood;  that  tbe  horses  were  not 
then  on  tbe  track,  but  stendlng  stUl  beside 
It;  that  his  car  was  going  about  10  miles  an 
hour;  and  that  when  tbe  car  was  aboat  59 
or  60  feet  from  the  horses  they  swung  acrosi 
tbe  west  rail,  were  strode,  and  the  car  lu 
about  dO  feet  further. 

1.  At  tbe  Inception  of  tbe  trial  tbe  defend- 
ant moved  tbe  court  to  require  tbe  idaintlff 
to  elect  on  which  one  ot  the  causes  of  acdom 
steted  In  the  petition  he  will  stand,  vpoa  the 
grounds:  "First  that  said  petition  attempts 
to  combine  In  one  count  both  alleged  com- 
mon-law negligence  and  the  alleged  vloUtloB 
of  an  ordinance  commonly  called  the  'Vigi- 
lant Watch  Ordinance';  second,  said  petitiOD 
attempts  to  combine  in  one  count  a  eaose  of 
action  ex  contractu  and  a  cause  of  action 
ex  delete."  And  in  the  course  of  tbe  trial 
the  plaintiff  was  permitted  to  Introdsce 
seld  ordinance  In  evidence  om  tbe  injec- 
tions of  the  defendant  Tbe  overruling 
the  motion  to  elect  and  tbe  admlssioB  itf 
the  ordinance  in  evidence  are  ass^ed  si 
error.  These  assignments  of  error  woe 
argued  and  considered  In  tbe  case  of  Sloder 
V.  Transit  OtHnpany.  88  S.  W.  64&  in 
which  the  whole  question  Is  exbaustlvelf 
treated  in  the  opinions  In  that  case,  dellveced 
at  tbe  last  sitting  of  tbe  court  in  banc,  oo 
tbe  1st  of  June,  1906,  and  In  which  the  rat- 
ing was  adverse  to  the  contention  of  tbe  de 
fendant  Hence  we  bold  In  this  as  we  did 
in  that  case,  which  is  on  all  fours  with  thl* 
on  these  j/aiatB,  and  for  the  reaaont  itated 
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in  tile  majoritj  <9liilon  tiier^,  tiiat  tiie 
conrt  committed  no  error  In  oTerrollnc  the 
motl<m  to  elect,  nor  In  admitting  the  wdl- 
nance  In  evidence. 

2.  At  the  dose  ot  plalntifTfl  evidence  and 
at  the  close  of  all  the  evidence  the  defend- 
ants Interposed  a  demurrer  thereto,  and  the 
overruling  ot  these  demniters  Is  asdgned  as 

On  the  main  Issue  the  case  was  submitted 
to  tiw  Jniy  upon  the  following  Instnictlons: 
For  plaintiff: 

"(1)  Although  the  Jury  should  believe  and 
find  from  the  evidence  that  the  plaintiff, 
whilst  trying  to  get  his  wagon  out  of  a  hole 
tn  the  street  Of  the  Jnry  find  that  the  wagon 
-ms  so  In  a  hole)  and  tiiat.  In  driving  bis 
borses  attached  to  the  wagon,  got  them  Qpon 
defoidanl^B  track  In  Broadway,  yet  if  the 
inry  find  tcom  the  evidence  tiiat  after  said 
boraes  were  so  qpon  said  track  they  were  In 
danger  of  being  struck  by  defendanrs  south- 
bound car,  and  that  defendant's  motivman 
■aw  said  team  on  said  track,  and  In  danger 
of  being  struck  by  aald  car,  and  that,  after 
said  motorman  saw  said  team  on  said  track 
and  la  such  danger,  be  conid,  by  the  exercise 
ot  ordinary  care,  have  stopped  said  ear  and 
prevented  said  car  from  striking  said  team, 
and  neglected  to  do  so,  and  caused  said  car 
to  strike  said  team  and  Injure  the  plaintiff 
tben  plaintiff  Is  entitled  to  recover,  eveh  If 
the  Jury  should  believe  that  he  did  not  exet' 
dae  ordinary  care  In  pulling  hla  horses  on 
said  track. 

**(2)  If  t3ie  jury  find  from  tiie  evidence  In 
ttds  case  that  on  the  Ist  day  of  February, 
1901,  tbe  defuidant  wu  operating  the  rail- 
way and  car  mmtioned  In  tiie  evidence  for 
tbe  purpoae  of  transporting  persons  for  hire 
from  one  point  to  another  In  the  dty  of  St 
I^nls;  and  If  the  Jury  find  from  the  evidence 
tbat  at  said  time  Broadway  and  Buchanan 
streets  at  tiie  places  mentioned  tn  the  evi- 
dence were  open  public  streets  within  the 
cdty  of  St  Louis;  and  If  the  Jury  find  fnnn 
tbe  evidence  that  on  said  dfl^  the  plalntlfl 
was  driving  a  team  attached  to  a  wagon 
northward  oa  Broadway,  at  Its  IntevwcUtm 
with  Buchanan  atteet  In  the  <dty  of  St 
Louis,  and  ttoA  whilst  doing  so  tiie  vragon 
was  stalled,  and.  In  attempting  to  get  his 
wagon  away  from  tbe  place  where  stalled, 
the  plaintiff  jnilled  the  horses  on  the  track  of 
tbe  defradant  In  aald  street;  and  If  the  Jniy 
find  from  the  evidence  In  this  case  that^ 
whilst  said  horses  were  on  defendant's  track, 
defendant's  motorman  In  charge  of  Its  car 
saw  said  horses  on  said  track  and  In  danga 
of  being  struck  by  said  car  as  It  moved  along 
defendant's  track;  and  If  tbe  Jury  further 
And  from  the  evidence  that  said  motorman, 
after  he  saw  said  horses  on  said  track  and 
In  danger  of  bdng  stmd  and  Injured  by  said 
car,  could  by  the  enrdse  of  oVdinaiy  care 
have  stoi^ied  said  car  and  averted  striking 
said  team,  and  neglected  to  do  so;  and  if 
tbe  Jury  find  from  the  evidence  In  this  case 
that,  whilst  said  team  waa  so  upon  defend- 


ant's tra<&  and  in  sudh  danga,  defaidantfs 
motorman  In  charge  of  its  south-bound  car 
caused  or  suffered  said  car  to  strike  one  of 
said  horses,  throw  him  down  vjfoa  plaintiff, 
and  injure  the  plaintiff;  and  If  tiie  Jury  find 
from  the  evUtence  that  defendant'a  said  mo- 
torman did  not  ezerdse  ordinary  care  In 
thus  causing  said  car  to  strike  said  taorse  and 
Injure  the  plaintiff— then  the  platnttff  la  va- 
titied  to  recover.  If  he  was  exercising  ordi- 
nary care  at  tbe  time  of  hla  Injury." 
For  defendant: 

**(2)  It  was  the  duty  of  the  plaintiff,  while 
approaching  defendant  a  track  in  the  street 
to  look  and  listen  for  the  purpose  of  ascer 
tabling  whether  a  car  was  coming  or  not; 
and  If  you  find  fnm  the  evidence  that  plain- 
tiff could  have  knomi  of  the  approach  of  the 
car  on  the  tmck,  by  either  looking  or  listen- 
ings in  time  to  have  avoided  a  colllslcm  with 
the  car,  and  tbat  he  tither  failed  to  look  or 
listen,  or.  If  he  looted  or  llstmed,  to  heed 
what  be  saw,  or  to  take  any  precautim  to 
avoid  a  collision  with  the  car,  when  he  might 
bavedone  so  b7  tbe  exercise  of  ordinary  care, 
th«D  be  waa  guilty  of  such  negl^ence  as  de- 
feats his  recovery  in  this  action,  and  yter 
verdict  must  be  for  the  defendant,  jnwided 
you  furthw  pnA  fhmt  ih»  Oefmdant,  by  the 
emeroUe  of  ordlnarv  osre  and  prudence,  eoutd 
not  have  avoided  the  ooRiHOn  after  it  Recov- 
ered the  plalnttire  perlSoui  poettton. 

"(8)  Tou  are  ftorther  instructed  tbat  while 
the  rights  of  plaintiff  and  defendant  to  the 
use  of  the  street  were  equal,  mutual,  and  re- 
ciprocal, yet  if  you  find  from  the  evidence 
tiiat  defendant's  car  moved  upon  a  fixed 
track,  and  vras  propelled  by  a  power  less 
easily  controlled  than  a  driver's  control  of  bis 
team,  and  was  under  such  a  momentum  as 
to  raider  it  more  difficult  to  stop  than  Cor  the 
team  to  have  atopped,  tben  it  became  the 
duty  of  tile  plalntUt  not  to  attonpt  to  cross 
In  close  proximity  to  the  approaching  car, 
but  to  stop  temporarily  and  let  the  car  pass; 
and  if  you  find  from  the  evidence  that  by  so 
doing  the  plaintiff  could  have  av<rtded  tbe 
collision,  and  tbat  he  failed  so  to  do,  then 
yon  should  find  that  the  plaintiff  was  guilty 
of  negligence,  which  defeats  the  plalntUTs 
right  to  recovery  in  this  action,  and  your 
verdict  must  be  tor  the  defendant  provided 
po»  fwrther  find  the  defendant,  by  the  exer- 
dee  of  ordinarv  care  and  prjidenee,  could  not 
have  avoided  the  eoUMon  after  it  diKovered 
the  perilout  position  of  the  plaintilf. 

*'(4)  The  court  instructs  tbe  Jury  tbat  If 
they  believe  from  the  evldmce  that  plaintiff 
saw  said  car  coming,  or  in  the  exercise  of 
ordinary  care  could  have  seen  said  car  com- 
ing, and  tluit  he  was  then  standing  on  tiie 
doubletree  of  his  wagon,  and  that  he  could 
have  avoided  said  accident  by  Jumping  from 
said  wsgon,  and  tbat  In  the  eterdse  of  wdl- 
nary  care  he  would  have  Jumped,  and  that 
be  foiled  to  do  so,  and  thereby  directiy  con- 
tributed to  hlB  injuries,  he  cannot  recover, 
and  your  verdict  must  be  for  tbe  defendant, 
provided  pou  further  find  that  the  defendantt 
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the  ea0rct$e  of  ordinary  care  and  pmdenoe, 
could  not  have  avoiHed  tJie  colltaion. 

"<5)  The  court  Instructs  the  Jury  that  If 
from  the  evidence  the  jury  believe  that  de- 
fendaut's  motonuan  operating  the  said  car 
saw  plaintiff's  wagon  and  horses  resting  near 
defendant's  track,  hut  so  far  away  from  said 
track  as  not  to  be  In  danger  of  being  strnck 
by  said  moving  car,  defendant's  motorman 
had  the  right  to  assume  that  plaintiff's 
horses  would  remain  in  said  position,  and 
had  the  right  to  move  his  car  forward;  and 
If  the  Jury  further  believe  from  the  evidence 
that  thereafter  plalntUTa  horses  changed 
their  position,  and  got  In  front  of  said  car, 
and  thereby  caused  or  directly  contributed  to 
plaintiff's  alleged  Injnries,  and  that  the  mo- 
torman In  charge  thereof  could  not  then  stop 
his  car  and  avoid  said  accident,  plaintiff  can- 
not recover,  and  your  verdict  must  be  for  the 
defendant" 

Instructions  Nos.  2,  S,  and  4,  as  asked  f<Mr 
by  the  defendant,  were  modified  by  the  court 
by  adding  the  proviso  in  each  in  italics.  The 
modification  of  these  instructions  and  the 
giving  of  the  two  InstructlonB  aforesaid  for 
tile  plaintiff  are  assigned  as  error. 

8.  It  is  contended  for  the  defendant  that 
the  demurrer  to  the  evidence  ought  to  have 
been  sustained  because  the  plaintiff  tomed 
his  horses  directly  across  the  track,  without 
looking  or  listening  for  an  approaching  car, 
and  continued  In  that  position,  when  there 
was  notliing  to  prevent  his  swinging  his 
horses  to  their  original  position,  where  they 
would  have  been  out  of  danger  from  the  ap- 
t)roaching  car,  which  he  might  have  seen  If 
he  had  looked.  This  contention  is  not  well 
grounded.  Plaintiff  testified  that  when  he 
swong  the  horses  across  the  track  he  looked, 
and  there  was  no  coming  car  in  view;  that 
he  did  not  look  again  because  he  was  busy 
getting  out  of  the  hole;  that  the  horses  were 
on  the  track,  slipping,  and  one  of  them  was 
shying;  that  he  was  holding  himself  on  the 
wagon  with  one  hand,  and  holding  the  horses 
up  with  the  other;  that  he  was  on  the 
donbletree,  urging  and  watching  both  his 
horses  and  the  hind  wheels  of  the  wagon,  to 
see  if  he  was  making  any  headway,  and  the 
horses  were  Just  stretched  out  to  make  the 
pnll  that  would  have  drawn  him  out  when 
they  were  struck  by  the  car.  He  also  says 
that  he  did  not  look  again  because  he  thought 
that  If  a  car  was  coming  the  man  would  have 
sense  enough  not  to  run  h]m  down.  His  evi- 
dence and  the  evidence  of  three  other  wit- 
nesses who  saw  the  collision  tend  strongly  to 
prove  that  when  he  swung  bis  horses  across 
the  track  it  was  necessary  for  him  to  do  so 
Id  order  to  extricate  his  wagon  from  the  hole 
in  the  street  In  which  he  was  stalled,  and 
that  when  he  did  so  the  car  was  not  In  such 
close  proximity  as  to  render  the  movement 
apparently  dangerous,  and  that  thereafter  he 
made  every  reasonable  exertion  to  clear  the 
track  and  go  his  way,  as  he  had  a  right  to 
do,  either  over  the  track  or  beside  it  In  or- 
der that  be  might  do  ao,  it  was  necessary  that 


his  attention  should  be  directed  to  the  man- 
agement and  movement  of  his  team  and  wag- 
on, and  he  cannot  be  diarged  with  negligence 
because  while  doing  so  he  did  not  keep 
continlions  watch  for  an  approadiing  car. 
He  could  not  be  reasonably  expected  to  do 
so,  considering  his  situation  and  the  nature 
of  his*  engagements;  and  as  the  view  of  the 
track  was  unobstructed  for  a  distance  of  at 
least  a  block,  and  his  situatlcm  was  plainly 
observable  for  that  distance,  he  had  a  tight 
to  expect  that  he  would  not  be  run  down  by 
an  approaching  car.  The  only  evidence  in 
the  t»se  tending  to  prove  negligence  on  the 
pert  of  the  plaintiff,  contributing  to  him 
injury,  was  that  of  the  defendant's  motor- 
man,  who  testified  that  he  saw  the  plaintiff 
and  his  team  when  he  was  a  block  north  of 
where  the  team  stood;  that  at  that  time  the 
team  was  standing  beside  the  track,  a  voffi- 
cient  distance  therefrom  to  be  in  a  place  of 
safety;  and  that  it  remained  In  that  position 
tmtll  the  car  was  about  60  cv  60  feet  from  the 
horses,  when  they  were  turned  acrou  the 
trat^  in  front  of  the  car.  This  evidence  of 
the  motorman  was  flatly  contradicted  not 
only  by  the  plaintiff  himself,  whose  evidenoa 
tended  to  prove  that  his  horses  were  on  the 
track  when  the  car  was  one  block  distant, 
and  when  the  motorman  says  he  first  saw 
them,  but  by  tliree  other  witnesses,  who  saw 
the  car  coming,  and  who  testified  that  they 
saw  the  horses  on  the  track  when  the  car 
was  distant  from  250  to  300  feet— a  distance 
affording  him  ample  time  and  space  in  which 
to  have  stopped  or  checked  the  car  and 
avoided  the  injury — and  yet,  as  all  the  evi- 
dence tended  to  prove,  he  did  nothing  either 
to  stop  the  car  or  check  its  speed;  thereby 
showing,  if  the  evidence  for  the  plaintiff  la  to 
be  taken  as  true,  as  upon  demurrer  it  moat, 
such  a  reckless  disregard  of  human  life  as  to 
authorize  a  recovery,  even  thongh  the  plain- 
tiff may  tiave  been  negligent  in  some  respect 
in  being  on  the  tra(A  at  the  time.  The  evi- 
dence for  the  plaintiff  tended  to  prove  the 
cause  of  action  set  up  in  the  petition;  and 
that  of  the  defendant  the  defense  set  np  In 
the  answer;  and  there  never  was  a  clearer 
ease  for  a  Jury;  and  the  court  committed  no 
error  In  ovomliDg  the  demnrrm  to  ttie  evi- 
dence. 

4.  The  Instructions  given  for  the  plaintiff, 
the  modification  of  the  defendant's  Instmc- 
tlons  as  asked,  and  the  refusal  of  the  court 
to  give  three  other  Instructions  asked  by  the 
defendant  are  attacked  upon  the  ground  tliat 
the  effect  thereof  was  to  eliminate  from  the 
consideration  of  the  Jury  any  contrDrntory 
negligence  of  the  defendant;  and  the  argu- 
ment in  support  thereof  is  on  the  same  line 
with  ttiat  made  in  support  of  the  demurrer 
to  the  evidence.  The  Issues  to  be  submitted 
to  tbe  Jury  under  the  pleadings  and  on  the 
evidence  In  this  case  were  plain  and  simple 
The  charge  In  the  petition  Is  that  wblle  the 
plaintiff's  horses  were  on  the  defendants 
track,  and  his  wagon  at  or  near  it,  tbe  de- 
fuidanto  servants  carelessly  and  netiUgBBOj 
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caused  tbe  defendant's  car  to  collide  tbere- 
witta,  without  using  ordinary  care  to  prevent 
tbe  collision.  Plaintiff's  evidence  tended  to 
prove  tbe  cause  of  action  stated  In  tbe  peti- 
tion. Tbe  detense  was  tbat  tbe  plaintiff  n^- 
ligcntly  assumed  tbls  position  with  his  wag- 
on and  team  when  defendant's  car  was  in 
such  close  proximity  thereto  as  that  tbe  col- 
lision could  not  have  been  avoided  by  tbe 
exercise  of  ordinary  care,  and  tbe  eTldeoce 
for  the  defendant  tended  to  prove  this  de- 
fense. These  Issues  were  submitted  to  tbe 
jury  by  Instruction  No.  1  for  tbe  plaintiff  and 
instmctton  No.  5  for  tbe  defendant,  and, 
when  read  together,  these  instructions  pre- 
sented tbe  main  Issues  of  tbe  whole  case  so 
fairly  and  squarely  to  the  Jory  as  to  point 
the  way  to  a  correct  verdict  upon  the  weight 
of  the  evidence.  While  tbe  other  Instructions 
given  were  not  Inconsistent  with  these  two, 
tbe  ease  would  have  been  better  and  more 
clearly  presented,  had  the  additional  Instmo- 
tions  been  omitted,  which,  while  they  did  not 
change,  may  have  to  some  extent  obscured, 
tbe  meaning  of  tbe  instructions  as  a  whole; 
but,  when  these  Instructions  are  read  as  a 
whole,  it  will  be  seen  that  the  only  negligence 
of  the  plaintiff  pleaded  In  tbe  answer,  of 
which  there  was  proof,  and  which  could  avail 
as  a  defense  to  his  action,  was  duly  presented 
to  the  Jury  as  snfilclent  ground  to  defeat  a 
recovery  and  autborlza  a  verdict  for  the  de- 
fendant, and  that  no  negligence  of  tbe  plain- 
tiff of  which  there  was  any  proof,  and  which 
could  bave  been  of  any  service  as  a  defoise 
to  the  plaintiff's  act>oa,  was  withdrawn  from 
tbe  consideratlou  of  tbe  jury,  unless  we  are 
prepared  to  hold  tbat  a  traveler  upon  the 
street  must  at  all  times,  when  he  happens  to 
be  on  a  railroad  track  therein,  keep  a  contin- 
uous watch  for  an  approaching  car,  at  tbe 
peril  of  bis  life  or  limb,  and  that  a  failure 
to  do  so  will  exempt  the  railroad  company 
from  any  liability  for  failure  to  use  ordinary 
care  to  prevent  injury  to  him,  and,  as  a  nec- 
essary corollary,  that  such  traveler  has  no 
right  to  assume  that  the  servants  of  a  street 
railway  company  will  not,  so  far  as  they  can 
by  the  exercise  of  ordinary  care,  refrain  from 
Injuring  him — a  duty  imposed  upon  them  not 
only  by  ordinance,  but  by  the  ordinary  In- 
stincts of  humanity.  We  are  not  willing  to 
so  hold,  and  such  is  not  tbe  law  in  this  state, 
in  which  the  doctrine  is  well  established 
that,  although  an  Injured  party  may  bave 
been  guilty  of  negligence  contributory  to  bis 
injury  In  being  on  a  railroad  track,  the  com- 
pany is  still  liable  for  the  Injury  if  it  could 
bave  hem  prevented  by  the  exercise  of  ordi- 
nary care  on  the  part  of  the  company  after 
the  discovery  of  the  danger  in  which  the  in- 
jured party  stood  Isabel  v.  Railroad,  60  Ho. 
476 ;  Harlan  v.  Railroad,  65  Mo.  22 ;  Zimmer- 
man V.  Railroad.  71  Mo.  476;  Kelley  v.  Ball- 
road,  75  Mo.  188;  Werner  v.  Railroad,  81  Mo. 
868;  Scoville  v.  Railroad.  81  Mo.  435;  Dunk- 
man  V.  Railroad.  95  Mo.  2S3,  4  S.  W.  670; 
Gnentber  v.  Railroad,  96  Mo.  286.  8  S.  W. 
871;  Id.,  lOB  Mo.  IS;  18  S.  W.  846;  Kellny  t. 


Railroad,  101  Mo.  67, 18  S.  W.  806,  8  L.  B.  A. 
783 ;  Hanlon  v.  Railroad,  104  Mo.  881,  16  S. 
W.  238;  Fiedler  v.  Railroad.  107  Mo.  645, 
18  8.  W.  647;  SnlUvan  v.  Railroad.  117  Mo. 
214.  23  S.  W.  149 ;  Sinclair  v.  Railroad,  133 
Mo.  233,  34  S.  W.  76;  Morgan  v.  Railroad, 
159  Mo.  262,  60  S.  W.  195 ;  Slockenbrlnk  v. 
Ralhroad,  172  Mo.  678,  72  8.  W.  900;  Roen- 
feldt  V.  BallToad.  180  Mo.  654,  79  8.  W.  706; 
Scullin  T.  Railroad.  184  Ho.  686,  88  S.  W. 
760. 

Plaintiff  bad  as  much  right-on  the  street [ 
as  did  defendant,  and  in  pursuing  his  way, 
to  be  on  tbat  part  of  the  street  over  which 
the  defendant's  track  was  laid.  It  was  hts 
duty  to  pursue  hts  way  with  due  care  for  his 
own  safety  and  the  safety  of  others,  and  If, 
n^ligent  of  the  former,  he  went  In  tbe  way 
of  defendant's  car.  In  such  close  proximity 
thereto  that  the  servants  of  the  defendant 
could  not  by  tbe  ezerdse  of  ordinary  care 
prevent  injury  to  him,  be  has  himself  only 
to  blame  for  bis  Injuries,  and  he  ought  not 
to  recover;  and  so  the  court,  in  effect,  in- 
structed the  jury.  On  the  other  hand.  It  was 
the  duty  of  the  servants  of  the  defendant  to 
pursue  their  way  on  defendant's  track  In  the 
street  with  due  care  for  the  safety  of  all 
persons  that  might  be  on  the  track,  and  not 
to  injure  them,  if  within  their  power  to  pre- 
vent It  by  the  use  of  ordinary  care,  and  if, 
disregarding  tbls  duty,  they  did  thereby  In- 
jure the  plaintiff,  be  ought  to  recover  for 
those  injuries;  and  tbe  court.  In  effect,  so 
instructed  tbe  jury,  and  tbls  is  all  tbei-e  was 
to  tbe  case.  The  verdict  was  the  legitimate 
fruit  of  such  Instructions  and  of  the  weight 
of  tbe  evidence,  which,  as  a  whole,  tended  to 
prove  that,  after  defendant's  motorman  dift* 
covered  plaintiff's  team  upon  the  track  at  a 
distance  within  which  he  could  easily  bave 
stopped  bis  car  or  checked  its  speed  so  as  to 
have  prevented  the  collision,  he  took  no  steps 
whatever  to  do  so,  but  recklessly  pursued  bis 
way  at  a  high  rate  of  speed;  thereby  caus- 
ing bis  car  to  collide  with  the  team  and 
wagon,  and  to  Inflict  the  Injuries  of  which 
the  plaintiff  complains.  The  verdict  was  for 
the  right  party,  and  we  find  no  erme  in  tbe 
action  of  the  court  on  the  Instructions  either 
given  or  refused  that  calls  for  a  reversal. 

5.  No  error  is  assigned  upon  the  instruc- 
tions on  the  measure  of  damages,  but  It  Is 
contended  that  the  verdict  Is  so  excessive  as 
to  evince  passion  and  prejudice  on  tbe  part 
of  the  Jury.  We  do  not  think  so,  in  view  of 
the  plaintiff's  serious  Injuries,  which  have 
been  fully  set  out  While  the  verdict  is  a 
liberal  one.  It  does  not  shock  our  sense  of 
Justice,  or  furnish  any  reasonable  ground  for 
the  assumption  tbat  It  was  the  product  of 
partiality  or  prejudice  on  the  part  ot  tbe 
Jury. 

On  the  whole  record,  finding  no  substantial 
error  In  tbe  trial,  affecting  the  merits  of  the 
case,  the  judgment  of  the  circuit  court  will 
be  afflrnied.  All  concur,  except  that  MAR- 
SHALL, J.,  does  not  concur  In  the  rulings  In 
the  SlQder  Case,  rtf erred  to  in- tbe  oi^nlon. 
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CHOCTAW,  O.  ft  G.  RT.  00.  T.  ROLFB. 
(Supreme  Court  of  Arkansas.    July  1,  1905.) 

1.  CASBIKBB  —  FjiIZ,UBK  TO  FuBinSH  Oass— 

CoUPUINT—SvinOIEIICT. 

An  allegation  in  tbe  complaint  In  an  ac- 
tion against  a  railway  company  for  failure  to 
furnish  cars  that  ptalntiif  bad  demanded  of  tbe 
ctnnpany,  tbrougb  its  agpnt  at  a  desiniated 
station,  that  cars  be  furnished  there,  and  that 
he  had  demanded  of  its  agent  at  another  deslg- 
nated  station,  who  acted  as  agent  for  another 
station,  that  cars  be  furnished  at  the  Utter 
statioiL  safficfently  shows  demands  of  proper 
aatliority,  and  sufficiently  apprises  tbe  com- 
pany of  the  agats  ixi  whom  the  demands  were 
mad& 

2.  Sahk. 

A  complaint  in  an  action  against  a  rail- 
way company  for  failure  to  fnmish  cars  which 
allies  uat  plaintiff  placed  for  shipment  at 
atationa  named  certain  Quantities  of  lumber, 
and  that  be  offered  the  same  for  shipment,  suf- 
ficiently shows  that  the  tender  was  to  th*  n- 
spectlve  station  agents. 

3.  Same. 

A  complaint  in  an  action  against  a  rail- 
way company  tor  failure  to  furnish  cars  which 
alleges  that  property  was  tendered  for  ship- 
ment and  that  cars  were  donanded  In  a  certaui 
month  is  sufficiently  definite  as  to  the  time 
when  the  demands  were  made,  where  the  sta- 
tions were  amall,  so  that  the  company  might 
ascertain  whether  such  was  the  fact. 

4.  PLEADinas— Unnecbbsakt  Aixeqations— 
Motion  to  Make  Definite. 

An  unneceasary  allegation  In  a  pleading 
should  not  be  made  more  definite  and  certain. 

[Ed.  Note. — For  cases  in  point,  see  voL  89. 
Oent  Dig.  Pleading,  |  1176.] 

6.  AoEHOT      EviDBiras  —  SXAZKiailTB  at 

AoEnrs. 

Where,  In  an  action  against  a  railway  com- 
pany for  failure  to  furnish  cars,  it  was  shown 
that  the  agent  at  a  station  brou^t  about  a 
meeting  between  the  shipper  and  an  officer  of 
the  company  desi^ated  as  the  "general  man- 
ager," and  an  audience  was  secured  with  a  per- 
son in  the  company's  general  offices  with  refer- 
ence to  securing  cars,  and  such  person  was 
recommended  as  the  "general  traffic  manager," 
and  was  in  the  office,  doing  buBinese,  the  state- 
ments of  the  persons  known  as  "general  man- 
ager" and  "general  traffic  manager"  wm  ad- 
miesible  in  evidence. 

6.  Oaebiebs  —  Faxlttbb  to  Fdbhish  Cabs— 
Special  DAHAGsa— Whbit  Recovbbablb. 

A  shipper  cannot  recover  epecial  damages 
arising  from  a  railroad  company's  failure  to 
fumisa  cars  as  agreed  unless  the  facts  leading 
to  the  special  damages  are  made  known  to  the 
company. 

7.  Same. 

A  shipi>er  desirous  of  shipping  logs  showed 
tbem  to  the  general  manager  or  a  railroad  com- 
pany, and  explained  the  method  and  expense 
of  loading  them.  The  manager  agreed  to  fur- 
nish care.  Held,  that  the  shipper  had  a  right 
to  keep  his  teams  necessary  for  loading  on  ex- 
pense while  waiting  for  the  company's  perform- 
ance of  the  agreement,  and  on  its  failure  to 
famish  ears  he  was  entitled  to  recover  Qie  ex- 
pense as  special  damages. 

Appeal  :from  Glrcnit  Oonrt^  St  Fnuicls 
Oonn^;  Allen  Hughes,  Judge. 

Action  by  B.  A.  Rolfe  against  tbe  Choc- 
taw, Oklaboma  ft  Gnlf  Railway  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals. Affirmed. 

B.  R.  P^rce  and  T.  S.  Bozbee^  for  appel- 
lant. N.  W.  NortMi,  for  appellee. 


HILL,  0.  J.  Rolfe  was  engaged  In  entUng 
and  8b][^)ing  logs,  and  had  a  quantity  of 
them  at  Widener  and  Proctor  Stations,  on  ap- 
pellant's line  of  railroad.  Daroall  wanted 
to  purchase  tbem  delivered  on  board  tbe  cars 
at  these  stations,  and  Rolfe  was  not  willing 
to  enter  Into  tbe  contract  until  he  had 
sarances  tbat  he  could  get  the  cars  for  the 
sblpments.  Ward,  representing  Damall,  went 
to  see  the  traffic  manager  of  tbe  appellant  at 
Little  Rock  about  tbe  matter,  and  expl^ned 
tbe  situation;  and.  be  told  Ward  to  make  tbe 
contract  and  tbe  cars  would  be  fumlsbed. 
Rolfe  saw  the  agent  at  Forrest  (^ty,  and  be 
arranged  a  meeting  between  Rolfe  and  tbe 
general  manager  of  tbe  road,  who  was  com- 
ing over  tbe  tine  In  a  special  car.  JtelitB  saw 
the  manager,  showed  blm  tbe  logs,  and  ex- 
plained the  situatton  to  blm;  told  blm  bo 
would  have  gotten  out  the  lc«s  before  if  be 
bad  had  cars,  and  about  tbe  expenses  inci- 
dent to  loading  them  with  teams.  Tbe  gen- 
eral manager  promised  be  wonld  get  tbe  can^ 
and  Rolfe  proceeded  to  get  out  tbe  logs  for 
shipment  to  Damall.  Very  shortly  after  tbe 
conversation  with  the  general  manager,  in 
August,  he  received  three  cars  at  Proctor, 
and  then  did  not  receive  any  more  cars  till 
October,  when  he  commenced  receiving  tbem 
again,  and  received  27  cars  fnmi  October  11th 
to  some  time  In  January,  when  bis  logs  were 
finally  shipped.  He  kept  teams  for  loading 
at  Proctor  during  the  Interval  from  Augnat 
to  October,  and  was  dally  making  demands 
of  tbe  varioos  agents  and  officers  of  tbe  road, 
from  the  agent  at  Edmondson,  where  ordeta 
for  Proctor  were  taken,  to  the  principal  offi- 
cers of  the  company.  Rolfe  sued  for  dam- 
ages to  tbe  logs  by  reason  of  depredation 
while  loading  them  for  shipment,  and  for  ex- 
penses of  his  teams  at  Proctor  from  August 
to  October;  alleging  it  was  necessary  to 
keep  tbem  there,  In  order  to  load  tbe  lofcs 
when  tbe  cars  arived.  The  uncontroverted 
evidence  placed  the  damages  for  depredatlcm 
at  $264,  and  tbe  Jury  gave  blm  tbat  aom,  and 
$200  special  damages  on  account  of  the  ex- 
penses of  his  teams. 

1.  Tbe  first  point  made  is  tbat  a  demurrer 
to  tbe  complaint  should  have  been  sustained. 
Tbe  allegation  of  tbe  complaint  assailed  by 
tbe  demurrer  is:  "Tbe  plaintiff  bad  a  great 
number  of  times  demanded  of  defmdant, 
through  Its  agents  at  Forrest  Olty  and  at 
Widener,  and  at  Edmondson  for  Proctor,  and 
at  other  times  by  letters  addressed  to  tbe 
defendant's  prlndital  offices  at  Little  Rock, 
tbat  cars  be  i^ced  on  tbe  side  tra^  at  said 
stations  of  Proctor  and  Widener,  tbat  plain- 
tiff might  load  said  logs."  The  objectton  is 
that  there  was  no  allegation  that  these 
agents  had  authority  to  furnish  cars^  and 
that  It  Is  not  stated  to  what  prtndpal  oOces 
the  letters  were  addressed.  Tbe  allegation 
tbat  be  demanded  of  tbe  agent  at  Widener 
for  tbat  place  shows  demand  of  the  proper 
authority.  1  Elliott  on  Railroads,  |  963.  Tbe 
allegation  that  Edmondson  was  the  ^ace  to 
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demand  for  Proctor,  there  being  no  agent  at 
Proctor.  Is  Bnffldent,  and  apprised  the  com- 
pany of  the  agent  upon  irhom  demand  -wna 
made;  and.  If  he  wsm  not  the  agent  in  con- 
trol of  Proctor,  that  was  a  fact  pecnllarly 
within  the  company's  knowledge.  The  de- 
murrer  was  properly  overruled. 

2.  The  appellant  asked  that  the  amended 
complaint  be  made  more  spectflc  by  setting 
out  0-)  to  which  of  defendant's  agents  or 
nerrants  plaintiff  tendered  the  timber;  (2) 
from  which  of  said  agents  or  servants  be  re- 
quested cars,  and  the  exact  times  and  places 
of  said  requests;  (S)  the  exact  number  of 
times  he  requested  cars  from  defendant's 
agent  at  Forrest  City;  and  (4)  the  dates  of 
the  lettm  and  the  offices  of  defendant  to 
which  said  letters  were  addressed.  The  com- 
plaint alleged  that  the  plaintiff  placed  for 
shipment  at  the  stations  named  certain  quan- 
tities of  logs,  "and  that  he  offered  and  ten- 
dered for  Blilpment  said  timber."  This  alle- 
gation shows  with  reasonable  certainty  that 
the  tender  was  to  the  respective  station 
agents.  The  allegation  is  that  the  tender 
and  demands  were  made  in  August,  and  the 
company  certainly  could  ascertain  from  these 
small  stations  whether  such  was  a  fact 
This  is  not  analogous  to  the  duty  to  fumish 
names  or  nnmbers  of  trains  causing  Injury, 
for  there  are  so  many  trains  operated  by 
different  crews  that  it  is  only  fair  to  defi- 
nitely designate  the  train,  in  order  that  the 
company  may  properly  learn  the  facts.  Tbe 
allegation  about  demand  of  the  principal  of- 
ficers at  Little  Rock  was  unnecessary,  and, 
of  course,  an  unnecessary  allegation  should 
not  be  made  more  definite  and  certain. 

8.  Objection  is  made  that  Incompetent  evi- 
dence was  Introduced  in  the  statements  of 
Mr.  Wood  and  Mr.  Holden,  who  were  de- 
scribed as  "Gleneral  Manager"  and  "General 
Traffic  Manager,"  respectively,  without  proof 
of  their  official  positions.  The  station  agent 
at  Forrest  City  brought  about  a  meeting  be- 
tween Mr.  Wood  and  Rolfe,  and  Mr.  Wood 
took  Rolfe  into  his  special  car  and  carried 
him  to  Memphis;  and  Rolfe  understood  from 
his  relations  to  the  company,  the  statement 
of  the  agent,  and  his  actions  that  he  was  gen- 
eral manager  or  "president  of  the  concern." 
Mr.  Ward  found  Mr.  Holden  in  the  general 
offices  of  the  company  at  Little  Bock,  and 
secured  an  audience  with  him  there  on  the 
subject  of  securing  cars  if  be  entered  into 
the  contract  to  purchase  the  logs.  "He  was 
recommended  to  witness  as  the  general  traf- 
fic manager.  He  was  in  the  office,  doing 
businesa."  The  testiimony  was  not  Incompe- 
tent 

4.  The  elements  of  dam^  are  assailed. 
The  depreciation  in  the  Ic^  during  the  time 
of  the  negligent  failure  to  ship  them  is  too 
plain  for  discussion.  See  Sutherland  on  Dam- 
ages <8d  Ed.)  S  87.  The  damage  arising 
from  expenses  of  keeping  the  teams  rests  on 
a  different  proposition.  These  constitute  spe- 
cial damage*,  were  sued  fw  as  sudi,  and  spe- 


cially found  as  such  the  Jury.  For  a 
breach  of  an  Implied  coQtr^pt  o^  can¥ftge,  or 
the  breach  of  any  contract  before  .special 
damages  are  recoverable^  the  tacts  land  cir- 
cumstances leading  to  the  special  damages 
must  b^  made  known  to  tbe  party  to  be  char- 
ged, in  order  that  he  may  properly  avoid 
them.  When  thus  made  known,  and  the  nat- 
ural consequences  flowing  frbm  the  special 
circumstance  brought  home  to  the  contract- 
ing party,  he  Is  liable  for  the  special  dam- 
ages. This  rule  and  its  application  to  implied 
contracts  of  carriage  and  delivery  may  be 
found  discussed  in  By.  v.  Bagsdale,  46  Miss. 
458;  Llgon  v.  By.,  3  Wlllson,  Oiv.  Oas.  Ct 
App.  S  1;  Western  Union  Tel.  Co.  v.  HaHj 
124  U.  8.  444,  8  Sup.  Ct  677,  31  L.  Bd.  479* 
Crutcher  v.  C,  O.  &  G.  Ry.  (Ark.)  85  8.  W, 
770;  HutcbiuBon  on  Carriers,  |  776.  .Apply- 
ing the  principles  to  the  facta:  .  The  uncon- 
troverted  evidence  shows  that  the  general 
traffic  manager  had  notice  of  tbe  Intended 
contract  between  Rolfe  and  bis  Vendee,  and 
that  it  was  dependent  on  securing  the  cars, 
and  that  he  told  the  parties  to  make  the  con- 
tract, and  tbe  cars  would  be  furnished.  Rolfe 
personally  showed  the  logs  to  th?  general 
manager  of  the  road,  and  explained  the  ipeth- 
od  and  expense  of  loading  them,  and  was  as- 
sured that  he  would  receive  tbe  cars,  and  did 
receive  three  cars  shortly  thereafter.  .  He 
had  a  right  to  rely  upon  these  assurances  for 
a  reasonable  time,  and  keep  his  teams  on 
expense,  expecting  the  fulfillment  of  the  duty 
to  furnish  the  cars.  The  evidence  shows 
he  was  very  assiduous  in  his  efforts  to  get 
the  cars  in  the  time  of  this  delay. '  The  jury 
gave  him  much  less  than  his  evidence  'show- 
ed his  expenses  were,  and  the  court  is  of 
opinion  that  there  is  sufficient  evidence  of  no- 
tice to  the  company  of  the  special  circum- 
stances to  render  it  responsible  for  special 
damages  in  keeping  the  teams  for  a  xeaflon- 
able  time. 
Tbe  Judgment  la  afBrmed, 


CARPENTER  et  al.  v.  JONES  et  al. 
(Supreme  Court  of  Arkansas.   Jane  24,  19(MU 

1.  EjEOniliMT— TTTLB— BUBMN  OF  PSOOF. 

In  ejectment  plaintiff  most  In  order  to  re- 
cover, rely  on  tbe  streogth  of  his  own  title,  and 
not  on  the  weakness  of  the  title  of  the  defend- 
ant 

[Ed.  Note. — For  cases  in  pda^  nt  vcd.  17, 
Cent  Dig.  Ejectment  S  l&l 

2.  Bakk— SviDKNCs— Lost  Dked. 

The  best  evidence  of  title  by  conveyance 
1b  the  original  deed;  the  next  best  evidence  is 
a  certified  copy  of  the  record;  but  when  the 
orUinal  deed  is  lost,  and  was  not  put  of  rec- 
ord, oral  testimony  ui  admissible  to  show  that 
a  deed  was  made  and  the  title  conveyed. 

[Ed.  Note. — For  cases  la  point,  see  vol.  20^ 
Cent  Dig.  Dvidoice,  (  5ia] 

3.  Appeal     BEroBU  ov  ImTKronoira 

ElABMLSflS  BBBOB. 

When  the  questions  at  issue  were  proper- 
ly presented  to  the  Jury,  error  cannot  be  predi" 
cated  on  the  refusal  w  instructions  leftueatsd. 
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4.  Sauk. 

ComplaiDt  cannot  be  made  in  the  Supreme 
Court  of  the  failure  to  give  inatructioiiB  on 
the  burden  of  proof  and  credibility  of  wit- 
neases,  when  no  request  was  made  for  inch  in- 
Btrncticms. 

[Bd.  Note. — ^FoT  cases  in  point,  see  toL  2, 
Cent  Dig.  Aiipeal  and  Error,  ||  1800-1S14.] 

Appeal  from  Circuit  Court,  Arkansas  Coun- 
ty; Geo.  M.  Cbapllne,  Judge. 

This  1b  an  actimi  In  ejectmeDt,  Ivoaebt  by 
C.  B.  and  J.  W.  Jones  against  Wm.  N.  Car- 
penter et  a],  for  the  possession  of  the  east 
half  of  the  southeast  quarter  and  the  north- 
west (luarter  of  the  southeast  quarter  ot 
section  27,  township  2  south,  range  8 
In  Arkansas  coontr,  Ask.  Judgment  for 
plalntlflFs.   Defendants  appeal.  Affirmed. 

H.  A.  &■  J.  R.  Parker,  for  appellants. 
Thomas  &  Lee,  for  appellees. 

WOOD,  J.  The  abstract  of  the  evidence 
and  the  Instructions  shows  that  the  only 
questions  presented  and  determined  by  the 
coqrt  below  were  whether  or  not  Matilda 
Heigh,  through  whom  both  parties  claim  title, 
has  deeded  the  land  In  controveffsy  to  John 
W.  Jcmes,*  the  ancestor  of  appellees,  and,  If 
so,  could  appellees,  xjpon  the  deed  t)elng  lost, 
prove  Its  execution  and  contents  by  parol 
evidence.  The  lower  court  gave  the  follow- 
ing instructions:  "No.  1.  The  plaintifT  In 
this  Bult^  la  order  to  recover  the  land  In 
controversy,  must  rely  upon  the  strength  of 
his  own  title,  and  not  on  the  weakness  of 
the  title  of  the  defendant;  and  before  you 
can  find  for  the  plaintiff  In  this  salt  you 
must  find  the  legal  title  to  said  land  to  have 
been  vested  In  the  plaintiff  at  the  commence- 
m^t  of  this  suit  No.  2.  The  {daintiff  in 
this  suit  claims  that  a  conveyance  of  the 
lands  In  controversy  fr<Hn  Matilda  Heigh  to 
John  W.  Jones  was  made;  that  a  deed  duly 
executed  was  delivered  to  John  W.  Jones, 
and  that  said  deed  was  not  recorded,  and 
that  the  original  was  lost  The  court  in- 
structs you  that  the  best  evidence  of  a  title 
is  the  original  deed  of  conveyance,  and  the 
next  best  evidence  Is  a  certified  copy  of  the 
record.  When  the  original  deed  was  lost, 
and  not  put  of  record,  the  plaintiff  may 
show  by  oral  testimony  that  a  deed  was  made 
and  the  title  was  conveyed  to  said  Jones  by 
Matilda  Heigh,  and  In  determining  whether 
or  no  such  a  conveyance  was  made  may  take 
into  consideration  oral  evidence  that  such  a 
deed  was  made;  and  In  connection  with  said 
oral  evidence  yon  may  consider  who  claims 


to  be  the  ov^er  ot  said  land,  how  Imig  such 
claim  has  been  set  np>  whether  the  said  land 
was  held  aAvensAy  to  said  claim.  If  wild 
and  nncultlTated,  who  paid  the  taxes  on 
said  land,  and  whethn  or  not  said  land  has 
been  recognised  and  known  as  the  Jones  land 
since  the  time  It  Is  claimed  said  land  was 
conTeyeO.  from  Matilda  H^h  to  said  Jones. 
And  if  yon  find  from  all  the  evidence  in  this 
case  the  title  to  said  land  never  passed  trom 
Matilda  H^h  to  John  W.  Jtmes,  then  the 
plalntUf  Is  not  entitled  to  recover  in  this 
suit,  and  the  form  of  your  verdict  will  be, 
*We  the  Jnry  find  for  the  defendant'  If 
yon  And  the  tiUe  to  the  land  In  controversy 
to  be  In  the  plalntltC,  the  form  of  your  ver 
diet  wIU  be  *We,  the  Jnry,  find  for  the  plahi- 
tur.*"  The  court  refused  the  following  in- 
BtruoU(ms  which  were  asked  for  the  de- 
fendant: "(3)  The  court  instructs  the  Jniy 
that  In  order  to  prove  a  lost  deed,  its  ex- 
istence miut  be  proven  with  great  cleamesi; 
that  the  signatures  by  the  parties  signing 
It  must  be  proven  to  have  been  legal;  tbat 
the  consideration  In  said  deed  must  be  prov- 
en; that  the  lands  conveyed  In  said  deed 
must  be  proven;  that  the  approximate  date 
of  said  deed  must  be  proven;  that  the  grant- 
ing clanso  in  said  deed  must  be  proven.  (4) 
The  court  instructs  the  Jury  that  all  the  facts 
and  details  of  a  lost  deed  must  be  so  deariy 
proven  that  the  proof  will  siqiply  the  place 
of  the  Instrument  itsdf.  In  order  that  tlie  de- 
fendant may  exc^t  to  any  legal  dtfeeti 
therein;  and  unless  jrfalntlfl  so  makes  said 
proof,  yon  will  find  for  defendant" 

There  was  no  emw  In  the  giving  or  refus- 
ing of  instructions.  The  questions  at  Issue 
in  the  court  below  were  properly  presented. 
The  questions  of  law  involved  here  are  ruled 
by  the  principles  ann9unced  In  Calloway  v. 
Cossat,  46  Ark.  81,  and  Stewart  v.  Scott  Si 
Atk.  187,  16  S.  W.  463.  Appellants  cannot 
complain  here  of  the  failure  ot  the  court  to 
give  Instructions  bn  the  burden  of  proof  snd 
credibility  of  witnesses,  when  no  request 
was  made  by  them  of  the  court  below  for 
such  Instructions.  Had  appellants  asked 
such  Instructions,  they  would  have  doubtlen 
been  given.  No  question  of  that  kind  was 
raised  In  the  court  below,  and  cannot  be 
raised  here  for  the  first  time. 

We  find  no  prejudicial  error  in  the  mliugs 
of  the  court  upon  the  admlssitrility  of  evi- 
dence. TTpou  the  questions  of  fact  there  was 
evidence  sufficient  here  to  support  the  v» 
diet 

The  Judgment  Is  therefore  affirmed. 
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GARVSIY  T.  STAOm 
ffjoort  of  (MtU  Appaab  of  Tuu    Jana  3M, 

190S.) 

1.  ABSMTTKM— PBOCMft— SUBBTITUTMD  SnV- 

xoB— Failuke  to  Appoint  Attobkr  Ad 
LiTU— Statsmirt  or  Evidencb. 

In  an  action  against  a  nonrealdent,  dted 
by  poblication,  fallare  to  comply  with  Sayles' 
Ann.  Civ.  St.  1897,  art  1840,  proTlding  that 
where  service  of  process  has  b«en  made  by  pob- 
lIcatioD,  and  no  answer  has  been  filed,  etc.,  the 
conrt  shall  appoint  an  attom«r  to  defend  the 
•nit,  and  judgment  shall  be  rendered  as  in  other 
eases,  but  in  every  snch  case  a  statement  of 
the  evidence,  approved  by  the  Judge,  shall  be 
filed  with  the  papers  of  the  cause  as  part  of 
the  record  thereca,  Is  revenribto  wrw. 

2.  Tax  Baues  —  Citatior  —  Simnonnor— 
Statu  TOBY  RiQUiBEiairrt  —  Failuri  to 

ObSEBVB— JUDOUEIVT. 

Under  Gen.  Laws  1887,  p.  13&  a  103, 1 15. 

{irescribing  the  form  et  the  citation  or  notleo 
n  uz  cases  where  the  own«r  of  lands  charged 
to  be  delinquent  is  a  nonresident,  which  pre- 
scribed form,  amontr  other  things,  directs  uiat 
the  party  sued  shaH  be  cited  and  made  party 
defendant  by  notice  "in  the  name  of  the  state 
and  county,  directed  to  all  persons  owning  or 
claiming  any  interest"  in  the  land  to  be  affect- 
ed, a  notice  not  complying  with  such  form  is 
insufficient  to  support  a  Judgmmt  for  taxes, 
with  foreclosure  of  tax  lien. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent.  Dig.  Taxation,  {  1838.7 

Appeal  from  District  Conrt  Palo  Pinto 
County ;  W.  J.  Oxford,  Judge. 

Action  by  the  state  against  B.  A.  Oarvey. 
Judgment  for  plaintiff,  and  defWdant  ap- 
peals. Berersed. 

H.  B.  Bradford,  for  appellant 

CONNER,  C.  J.  On  September  8,  1898,  de- 
fendant In  error,  at  the  Instance  of  her  coun- 
ty attorney,  Instituted  this  snit  In  the  dis- 
trict court  of  Palo  Pinto  county  to  recover 
from  plaintiff  in  error  certain  state  and  coun- 
ty taxes  alleged  to  be  delinquent  for  the 
years  1891  to  1897,  inclusive,  with  interest 
penalty,  and  costs,  and  to  foreclose  the  tax 
lien  on  certain  lots  In  the  town  of  Brazos, 
said  county.  Hie  defendant  was  alleged  in 
plaintiff's  petition  to  be  a  dtlsen  of  the  state 
of  Missouri,  and  was  dted  by  publication; 
the  notice  being  published  in  a  newspaper 
published  In  Palo  Pinto  county,  once  each 
week,  for  three  consecnttve  weeks.  There  be- 
ing no  appearance  nor  answer  by  defendant 
judgment  was  rendered  as  by  default  on 
March  23,  1904,  for  the  amount  sued  for, 
with  foreclosure  of  the  tax  lien  on  the  lots 
described  In  plalntlfTs  petition  (except  as  to 
one  lot,  wMeb  was  dismissed  from  the  suit), 
and  personal  Judgment  vlth  award  of  execu- 
tion, was  also  rendered  against  defendant 
for  the  amount  sued  for.  No  attorney  ad 
litem  was  appointed  by  the  court  to  represent 
the  nonreeddent  defendant  nor  was  any  state- 
ment of  the  evidence  made  out  and  filed  with 
the  papers  In  the  case.  Prom  said  Jndgmmt 
the  defendant  H.  A.  Gamy,  has  proaecntad 
this  writ  of  error. 

Brror  la  osaigned  to  tlie  failure  of  tihe  court 


to  appoint  an  attorney  ad  litem,  and  to  have 
filed  a  statement  of  the  evidence,  approved 
and  signed  by  the  Judge,  as  provided  by  arti- 
cle 1S46,  Bayles'  Ann.  Glv.  St  1897.  We  had 
occasion  to  consider  the  precise  question  thus 
presented  In  the  c&se  of  Schaefer  v.  Ooffman, 
decided  on  the  8d  lust,  (memorandum  deci- 
sion) ;  and  we  there  held,  upon  writ  of  er- 
ror, in  an  unpnbUsfaed  opinion  by  Justice 
St^hens,  that  a  failure  to  observe  the  stat- 
ute dted  would  require  a  reversal  of  the 
Judgment  dtlng  Byrnes  v.  Sampson,  74  Tex. 
79,  It  S.  W.  1078,  We  find  no  reason  for  a 
change  of  conclusion,  and  hence  must  reverse 
tbe  Judgment  and  remand  the  cause  on  tbe 
authority  given. 

We  think  the  same  direction  must  be  given 
for  yet  another  reason,  which,  though  not 
assigned  as  error,  is  apparent  of  record.  This 
mit  was  instituted  and  maintained  under  and 
by  virtue  of  the  act  of  1897,  generally  known 
as  the  "Colquitt  Act"  See  Gen.  Laws  1897, 
p.  188,  c.  103.  8ectl<Hi  15  of  that  act  pre- 
scribes the  form  of  the  dtatlon  or  notice  in 
cases  where,  as  is  here  alleged,  the  owner 
of  lands  charged  to  be  dellnqnent  Is  a  non- 
resident The  prescribed  form,  among  othw 
things,  diracts  that  tbe  party  sued  shall  be 
cited  and  made  party  defendant  by  notice 
In  "the  name  of  tbe  state  and  county  directed 
to  ait  persons  owning  or  claiming  any  Inter- 
est" in  tbe  land  to  be  affected.  These  requi- 
itftoa  were  not  observed,  in  the  case  before 
us.  On  tbe  contrary,  the  dtatlon  found  In 
the  record  Is,  with  variation  In  name,  place, 
and  amounts,  in  all  substantial  particulars 
the  same  in  form  as  that  quoted  by  us  In  the 
case  of  Babcock  v.  Wolffarth,  60  S.  W.  642. 
and  which  we  there  to  be  insufficient  to 
support  a  judgment  for  taxes,  with  foreclo- 
sure of  tax  Hen. 

Judgment  reversed,  and  cause  remanded. 


MANN-TANKERSLY  DRUG  CO.  t. 
CHEAIRS  &  SON. 
(Supreme  Court  of  Arkansas.   June  10,  1903.) 

1.  Sales  —  Repbesentationb  —  Butxb's  Re- 
liance—Evidence— Sufpicienct. 

Evidence  in  an  action  against  a  seller  of 
drugs  to  be  administered  to  animals,  for  the 
death  of  the  animals  from  the  effects  thereof, 
examined,  and  held  to  support  a  finding  that 
the  buyer  relied  on  tbe  representations  of  tbe 
seller,  believed  to  be  competent  to  give  ad- 
vice, that  the  dmgs  could  be  administered  witii 
safety,  warranting  a  judgment  against  the  sel- 
ler for  the  loss  sustained. 

2.  Same— Liability  for  Dauaoes. 

Where  plaintiffs  ordered  vaccine  virus  to 
prevent  their  stock  from  contracting  anthrax, 
and  tbe  order  was  sent  to  defeodant  to  fill, 
and  defendant,  Dot  havinz  It  in  stock.  Instruct- 
ed a  druggist  to  ship  the  same  to  plaintiffs, 
and  instead  a  virus  for  the  prevention  of  black- 
leg was  shipped  to  plaintiffs,  and  charged  by 
defendant  to  plaintina,  and  they  informed  de- 
fendant of  its  receipt  and  inquired  why  the 
anthrax  virus  was  not  shipped,  and  defendant 
represented  that  the  two  medicines  were  the 
same,  and  plaintiffs,  relying  thereon,  vaccinat- 
ed their  mules  and  horses  with  the  blacktai 
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Tinu,  whldi  li  danceroaa  to  horaet  and  moles, 
sod  b/  reason  tbereof  tbe  horses  and  mules 
died,  defendant  was  liable  for  their  value. 

[Ed.  Note. — For  cases  in  point,  see  vol.  87, 
Gent.  Dig.  NegUgence,  {  25.] 

Appeal  from  Circuit  Ck)urt,  Jefferson  Ooan- 
ty;  Antonio  B.  Grace,  Judge. 

Action  by  J.  T.  Cbeatrs  &  Son  against  the 
Mann-Tankersly  Drug  Company.  From  a 
Judgment  for  plalotlffB,  defendant  appeals. 
Affirmed. 

Bridgea  &  Wooldridge,  for  appellant.  Ana- 
tin  &  Danaher,  tat  appellees. 

BATTLB,  J.  Hie  onnplalnt  In  this  actton 
was  filed  on  April  24, 1902,  and  states,  among 
other  things: 

"The  plaintiffB,  J.  T.  Cheairs,  Sr.,  and  J.  T. 
Gheairs,  Jr.,  were  doing  business  at  Winches- 
ter, Arkansas,  as  partners  under  the  firm 
name  of  J.  T.  Cheairs  &  Son,  and  that  tbe 
defendant,  Mann-Tankersly  Drag  Company, 
a  corporation  engaged  in  the  drag  business 
at  Pine  Bloff,  Arkansas,  sold  and  delivered 

to  plaintiffs,  at  Winchester,  on  the  —  day 

of  ,  1902,  five  cases  of  vaccine  virus, 

known  as  'blackleg  virus,'  which  is  made  and 
prepared  for  vaccinating  cattle  (commonly 
cows)  to  prevent  and  avoid  a  certain  disease 
peculiar  to  cattle,  called  'blackleg.'  That  in- 
stead plaintiffs  had  ordered  and  desired  ship- 
ped to  them  certain  vaccine  virus,  with 
which  to  Inoculate  -or  vaccinate  their  mules 
and  horses  so  as  to  prevent  a  certain  disease 
known  and  called  'charbon'  oe  'anthrax.* 

"That  npon  rec^pt  of  same  they  inquired 
of  defendant  to  learn  why  blackleg  vlrtis 
was  sent  to  them,  stating  that  they  were  not 
troubled  with  blackleg,  and  that  they  had  or- 
dered charbon  or  anthrax  virus;  and  to  this 
Inquiry  defendant  negligently  replied  that 
the  disease  known  as  'blackleg*  and  anthrax 
and  charbon  Tscdne  are  the  same,  and,  rely- 
ing npon  this  statement,  plaintiffs  racdnated 
six  horses  and  two  moles  with  said  blackleg 
virus,  and  that  tbe  mules  and  horses  died 
from  the  ^ects  <tf  the  T^cdnathm;  and 
plaintiffs  set  forth  descr^tlons  and  raloes 
of  tiie  horses  and  mnles.  PlaintUb  fnrthor 
state  that  the  statement  made  1^  defeodant 
that  Uackleg  and  charbon  and  anthrax  are 
tbe  same,  and  that  blackleg  racdne  or  Tlnu 
and  charbon  anthrax  vaccine  or  Tims  are  the 
same,  was  and  Is  ontrne,  which  was  un- 
known to  plalntlfta.  Plaintiffs  pray  fbr  Judg- 
ment against  defendant  for  fSSO." 

The  defoidant  answered  and  denied  the 
allegations  In  tbe  complaint;  and  alleged  as 
follows: 

"But  on  ttie  contrary  avers  that  platntUIs 
were  fnlly  warned  and  advised  that  the 
goods  they  had  pnrchaaed  or  ordered,  and 
which  bad  been  dellvovd  to  tbem  by  othw 
parties  than  tbe  defmdants,  bat  which  were 
the  same  goods  used  by  tbe  plalntlfte,  were 
Intended  to  be  used  upon  cattle  only,  and 
that  the  plaintiffs,  without  regard  to  thehr 


said  knowledge  and  Information,  cardessly 
and  negligently  used  blackleg  virus  upon 
their  stock,  and,  by  reason  of  the  further  fact 
that  plaintiffs  carelessly  and  negligently  and 
unskillf  oily  Inoculated  their  mules  and  taiHrses 
with  said  blackleg  vims,  their  stock  died. 

''Wherefore  defendant  pleads  the  negli- 
gence of  the  plaintiffs  In  bar  of  this  action. 

"Defendant,  for  further  answer,  states  Ukat 
the  plaintiffs  were  advised  and  fnlly  aware 
of  the  fact  that  the  goods  received  by 
them  was  Intended  for  use  upon  cattle  only, 
and  plaintiffs  negligently  failed  to  advise  de- 
fendant of  such  fact,  and  also  failed  to  ad- 
vise defendant  that  they  Intended  to  use 
blackleg  vinui  upcm  any  stock  otb»  than 
their  cattle,  but,  on  the  contrary.  In  conver- 
sation with  representatives  of  the  def«idant 
who  afterwards  conducted  the  correspond- 
ence with  plaintiffs,  stated  and  represented 
to  the  defendant  that  they  were  possessed  of 
a  large  number  of  cattle,  and  desired  to  vac- 
cinate them,  as  defendant  siq>po8ed,  for 
some  disease  common  to  cattle,  whereby  de- 
fendant was  misled  by  plaintiffs,  who  care- 
lessly and  negligently  made  such  representa- 
tion to  tbe  defendant  So  def^dant  pleads 
tbe  carelessness  and  negligence  of  the  j^aln* 
tiffs  in  this  regard  in  bar  of  this  sntt." 

In  the  trial  of  the  action,  evidence  was  ad- 
duced tending  to  prove  substantially  tbe  fol- 
lowing facts: 

J.  T.  Cbealrs  &  Boa  were  engaged  in  farm- 
ing and  mercantile  business.  A  Mr.  Law- 
rence, a  traveling  salesman  of  Parke,  Davis 
&  Co.,  of  Detn^t,  Mich.,  called  at  th^  place 
of  bnslness.  Plaintiffs  say  tbey  ordered  him 
to  send  them  anthrax  or  charbon  vacdse. 
but  Lawrence  says  they  ordered  five  cases  of 
blackleg  vims.  Tbe  order  was  sent  to  tbe 
defendant,  at  Pine  Bluff,  Ark.,  to  be  Oiled; 
and,  not  having  the  m^dne,  it  sent  ttw  or- 
der to  Parke,  Davis  &  Co.,  with  directlMis  to 
send  the  medldne  directly  to  tbe  pislntiffs. 
which  they  did.  On  receiving  it  ther  discov- 
ered that  It  was  blackleg  virus,  with  tbe  fol- 
lovrlng  Isbel  on  it,  whleb  they  read: 

"Blackleg  Yacdne  Improved 
"For  cattle  only,  (doable) 
*TBa  doses  each  of  Nos.  1  and  Sl 
"Dangeroos. 
"Physiologically  tested. 
"We  would  recommend  that  this  parcel 
be  returned  after  Jan.  9-08  to  be  replaced 
with  fresh  product.  This  Vaccine  will,  how- 
ever, retain  Its  potency  Cor  a  mudi  knger 
period,   If   kept  under  proper  coDdittona 
S45614 

"Note  directions  uidosed  btfore  using  the 
vaccine. 

"Keep  In  a  cool,  dark  itoce. 

"Prepared  in  the  Bicdoglcal  Laboiatorlee  of 
Parke,  Davis  A  Oo.  Detroit,  Midu  U.  8.  A." 

Thereupon  they  wrote  to  tbe  defendant  tbe 
following  letter: 

"Winchester.  Ark.  t  8  OB.  Mann-Tank- 
ersly Drug  Ca,  Pine  BIuH;  Ark.— Dear  Sirs: 
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We  Bee  that  Parke,  Davla  A  Co.  sMpped  tu 
5  cases  blackleg  Tims  at  $2.00— (10.00. 

"We  ordered  charbon  or  anthrax  rlraa. 
Please  aak  why'the^  didn't  send  us  the  an- 
thrax  virus.  We  are  not  troubled  with  bla<£k- 
les. 

"Toora  truly,       J.  T.  Cheairs  ft  Son." 

And  received  from  it  the  following  reply: 

"April  4,  1902.  Messrs.  J.  T.  Cheairs  ft  Son. 
Winchester,  Arfc.— Dear  Sirs:  Relying  to 
yours  of  the  8rd  Inst,  regarding  the  Black- 
leg vaccine.  We  desire  to  state  that  Black- 
leg and  Symptomatic  Anthray  or  Oharbonne 
are  the  same,  and  Parke,  Davis  ft  Ca,  as  do 
several  other  of  the  manufacturers,  call 
their  preparation  Blackleg  Vaccioe,  instead  of 
Anthrax  Vaccine,  It  being  all  the  same. 

"Trusting  that  this  explanatlOD  Is  all  that 
la.  necessaiT.  We  are, 
"Yours  truly, 

"Mann-Tankersly  Drug  Co." 

Plaintiffs,  having  dealt  extensively  with 
the  defendant,  and  considering  it  "perfectly 
competrat,"  relied  upon  Its  reply,  and,  hav- 
ing successfully  and  with  good  results  vac- 
cinated ''hundreds  of  head  of  cattle  and 
horses  and  other  animals  with  anthrax  vac- 
fine,"  did  not  hesitate  to  use  the  medicine 
in  the  vaccination  of  horses  and  mules,  and 
eight  of  the  horses  and  mules  so  vaccinated 
died  from  the  effects  thereof.  They  were  es- 
timated to  be  worth  as  much  as  $866. 
Horses  and  mules  do  not  have  blackleg,  and 
blackleg  vaccine  administered  to  them  fre- 
quently kills.  The  Invoice  of  the  medicine 
sent  to  the  plaintiffs  was  in  the  name  of 
the  defendant,  and  not  of  Parke,  Davis  ft 
Ca 

The  court  iQBtmcted  the  Jury,  over  the  ob- 
jections of  the  defendant,  in  part,  as  follows: 

"If  the  jury  believe  that  the  plaintiff  or- 
dered from  Parke,  Davis  &  Co.  vaccine  vlma 
to  prevent  their  live  stock  from  contracting 
a  disease  called  'charbon*  or  'anthrax*;  that 
said  order  was  sent  by  the  agent  of  Parke, 
Davis  ft  Oo.  to  defendant  to  be  filled  and 
charged  by  defendant  to  plaintiffs*  account 
with  it;  the  defendant,  not  having  in  stock 
the  goods  ordored.  Instructed  Parke,  DaVls 
ft  Co.  to  ship  the  same  to  plaintiffs  direct, 
and  that  Instead  a  vaccine  virus,  for  the 
prevention  of  a  disease  peculiar  to  cattle, 
called  'blackleg,'  vras  8hl)K>ed  to  plaintiffs, 
and  invoiced  and  charged  by  the  defendbnt 
to  plaintiffs;  and  that  tyton  the  receipt  of 
the  blackleg  vims  by  plaintiffs  they  Infonn- 
ed  the  defendant  of  Its  receipt,  and  Inquired 
to  know  of  defendant  why  entlirax  vims 
had  not  been  shipped  them,  and  notified  the 
di^endant  that  they  were  not  tronUed  with 
blackleg;  and  If  the  jury  further  believe 
that  defendant  then  represented  to  plaintiffs 
that  blackleg  virus  and  anthrax  virus  vae 
the  same,  and  that  plaintiffs,  rdylng  upon 
said  assurance  and  representations  of  the 
defendant,  vaccinated  their  mules  and  horses 
with  ssld  blackleg  vims;  and  if  the  Jury  fur- 
ther bdleras  from  the  erldeiioe  that  anthrax 


virus  and  blackleg  virus  a^  not  the  same, 
bat  different  poisons,  and  that  blackleg  vims 
is  dangerous  to  the  life  of  horses  or  mules, 
and  should  be  used  only  ta  vacclnatiug  cat- 
tle; and  if  they  furthw  believe  from  the 
evidence  that,  by  reason  of  plaintiffs'  vacci- 
nating their  mules  and  horses  with  said 
blackleg  virus,  they  died — then  defendant  is 
liable  to  pay  plaintiffs  the  reasonable  value 
of  all  of  said  horses  or  mules  which  died  be- 
cause of  such  vaccination,  and  the  Jury  will 
find  for  plaintiffs  for  the  value  of  said  horses 
and  mules,  with  six  per  cent  Interest  there- 
on from  the  date  of  the  institution  of  this 
suit,  although  the  Jury  may  also  believe  from 
the  evidence  that  the  said  blackleg  Tlnu 
was  labeled,  Tor  Cattle  Only.' " 

And  the  defendant  requested  and  the  court 
refused  to  give  the  following  among  other 
instructions: 

"The  court  Instructs  the  Jury  that  should 
they  find  that  the  defendant  represented  to 
the  [dalntlffs  that  anthrax  vaccine  was  the 
same  as  blackleg  vacdne,  and  In  so  doing 
did  not  exercise  ordinary  care,  and  was 
therefore  guilty  of  negligence;  and  the  Jury 
further  find  that  the  plaintiffs  vaccinated 
their  horses  with  blackleg  vaccine,  and  did 
so,  as  Is  admitted  by  plaintiffs,  after  full 
knowledge  and  warning  that  blackleg  vac- 
cine was  for  cattle  only,  and  that  the  black- 
leg vaccine  was  a  dangerous  preparation; 
and  the  Jury  finds  from  the  evidence  that  the 
horses  of  plaintiffs  died  because  of  the  use 
upon  them  of  the  blackleg  vaccine  described 
by  the  witness — then  the  plaintiffs  were 
guilty  of  what  the  law  calls  contributory  neg- 
ligence, and  the  Jniy  irlll  find  for  the  de- 
fendant" 

But  did  give  the  following  at  its  request: 

"The  court  instructs  the  Jury  that  It  is  a 
rule  of  law  which  must  govern  you  in  this 
case  that  when  a  party,  such  as  the  platn- 
tlffa,  Cheairs  ft  Son,  In  this  case,  complain 
that  they  have  been  damaged  or  sustained 
loss  by  some  act  which  they  claim  was  one 
of  negligence  or  want  of  care  on  the  part  of 
the  defendant  that  If  it  appears  from  the  evi- 
dence that  the  plaintiffs,  or  either  of  them, 
by  their  own  imprudence  or  neglect  to  take 
such  care  as  an  ordinarily  pmdent  man 
would  have  taken  under  similar  circumstan- 
ces, or  disregarded  such  precautions  as  an 
ordinarily  prudent  person  would  have  taktti, 
and  If  observed  would  have  avoided  the  dam- 
age, loss,  or  Injury  complained  of,  and  such 
negligent  acts  or  omissions  contributed  di- 
rectly to  produce  the  result  complained  of, 
then  plaintiffs  cannot  recover,  and  the  Jury 
will  find  for  the  defendant  although  the  Jury 
finds  from  the  evidence  that  the  defendant 
was  negligent  as  charged  in  the  complaint" 

The  Jury  returned  a  verdict  for  plaintlffB 
in  the  sum  of  $512.60.  Judgment  for  that 
amount  was  rendered  in  their  favor  against 
the  defendant  and  It  appealed. 

The  main  question  for  the  Jury  to  decide, 
and  vftm  which  their  Ttsdlct  fl^eoded,  was. 
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dtd  tbe  appellees  rely  upon  the  Btatemuit 

made  by  appellant  In  Its  letter  to  them  of 
date  April  4,  1902?  That  qaestl<u  was  fair- 
ly submitted  to  them  by  the  InstractloDS  of 
the  court,  th^  found  that  they  did,  and  the 
evidence  was  anffldent  to  sastaln  their  ver- 
dict. They  pmrcbased  the  medicine  from  the 
appellant,  and,  thinking  it  was  not  such  as 
they  wanted  or  ord^ed,  took  tbe  precaution 
to  consult  them  about  it  before  using  it,  and, 
being  informed  that  blackleg  vaccine  and 
anthrax  vaccine  are  the  same,  and  having 
used  the  latter  successfully  in  vaccinating 
horses  and  mules,  used  the  medicine  sent, 
with  fatal  effect  They  informed  the  defend- 
ant. In  their  letter  to  it,  that  they  were  not 
troubled  with  blackleg,  and  gave  it  to  nnd<«- 
stand  that  medicine  for  that  disease  was  not 
needed.  They  undoubtedly  relied  upon  Its 
statement,  and  were  led  to  do  so  by  extensive 
dealings  with  It,  and  by  the  belief  that  It 
was  competent  to  advise  them. 
Judgment  affirmed. 


MERRITT  v.  WALLAOS. 
(Supreme  Court  of  Arkansas.    July  1»  1905.) 

1.  Appeal— Pailuke  to  Beino  Up  Bvidehob 
— Pbesuiiftions. 

Where  appellant  did  not  bring  the  evidence 
Into  his  abstract,  the  court  on  appeal  will  pre- 
sume that  the  trial  court's  finding  was  sustain- 
ed by  the  evidence. 

2.  Gttabdiak  and  Waid  —  AooouimHO— 
CasniTS— EviDinoE. 

A  guardian  must  introduce  evidence  to  sus- 
tain the  challenged  items  of  his  final  account, 
or  th^  will  be  rejected. 
8.  Saub— Oabb  of  Ward's  Bstatb—Loanb— 
Failubc  to  Maeb— Liability  fob  Inteb- 

B8T. 

Kirby's  Dig.  {  8804,  requires  guardians  to 
loan  the  money  of  their  wards  under  the  di- 
rection of  the  court.  Section  8805  makes  a 
guardian  failing  to  .make  a  loan  accountable  for 
mtereat  Section  8808  declares  that,  if  a  guard- 
iitn  be  unable  to  loan  out  hla  ward's  money, 
the  court  shall  order  an  investment  In  govern- 
ment bonds.  A  guardian  was  authorized  to 
loan  hia  ward's  mon^  on  real  estate  security. 
He  gave  the  statutory  notice,  and  rejected  the 
only  application  received  on  account  of  the  in- 
aumciency  of  the  security.  He  made  no  report 
to  tbe  court  until  cited  10  years  later.  Held, 
that  he  failed  to  uae  reasonable  diligence  to 
make  a  loan,  making  him  liable  for  interest. 

Appeal  from  Circuit  Court,  Desha  County, 
Arkansas  City  District;  Antonio  B.  Grace, 
Judge. 

Petition  by  Lena  R.  Wallace  against  B.  F. 
Merrltt  for  the  settlement  of  his  accounts 
as  guardian.  From  a  judgment  settling  the 
accounts,  the  guardian  appeals.  Affirmed. 

B.  F.  Meniltt;  pro  St.  JT.  W.  Dlckliis<m,  tor 
appellee. 

HILL,  C.  J.  In  1888  appellant,  Merritt, 
was  appointed  by  the  probate  court  guardian 
of  Lena  Crane,  a  minor — now  Lena  Wal- 
lace, tbe  appellee  herein.  In  1889  the  guard- 
Ian  received  from  life  Insurance  policies  $4,- 


990.  January  13,  1800,  he  filed  hla  first  an- 
nual settlement,  showing  a  balance  on  banft 
of  Hi656.49.  To  tbls  settlement  was  append- 
ed a  petition  of  the  guardian  tor  an  order 
to  loan  ^,000  of  the  ward's  mon^,  and  at 
the  April  term,  1891,  the  court  made  an  or- 
der directing  the  guardian  to  loan  said  sum 
on  real  estate  security.  There  was  no  pro- 
ceeding In  the  guardianship  after  the  April 
term.  1891,  until  the  January  term,  1901, 
when  a  petition  was  filed  by  Mra.  Wallace, 
praying  that  her  guardian  be  required  to 
make  a  final  settlement  On  April  5,  1901, 
the  guardian  filed  bis  second  and  final  ac- 
count, charging  himself  with  (1,28L26.  The 
appellee  filed  numerous  ezMptiona  to  the 
account,  and  made  out  an  account  as  she  con- 
tended It  should  be  made,  in  which  the 
guardian  was  charged  with  interest  on  the 
funds  in  his  hands,  and  other  matters  dif- 
ferently stated.  Tbe  probate  court  sustained 
some  of  the  exceptions,  and  charged  the 
guardian  with  Interest  since  the  ward's  ma- 
jority, and  rendered  judgment  against  him 
for  $1,8^.25.  The  guardian  appealed  to  the 
circuit  court,  and  the  Issnes  were  tried  anew 
before  the  circuit  judge.  The  only  evidence 
was  the  affidavit  of  the  guardian  (treated  as 
a  deposition  by  consent)  on  the  question  of 
inter^t,  and  the  deposition  of  Mrs.  Wallace. 
The  latter  was  luractically  a  repetition  of  her 
exceptions  to  the  account,  and  statement  of 
the  account  as  It  should  be.  The  appellant 
has  failed  to  bring  Into  bis  abstract  the  evi- 
dence, and  therefore  the  presumption  Is  that 
the  evidence  sustained  the  finding  by  the  cir- 
cuit judge.  Shorter  University  v.  Franklin 
Bros.,  88  South.  587,  and  authwlties  there 
cited.  Aside  from  this  presumption,  bow- 
ever,  the  guardian  did  not  introduce  evidence 
to  sustain  bis  account,  where  challenged, 
and  he  would  fall  on  that  score.  Mr.  Woer- 
ner  says:  "Tbe  onus  probandl  rests  upon 
the  executor  or  administrator  to  establish 
the  validity  of  any  item  of  credit  In  the  ac- 
count which  is  challenged,  and,  for  want  of 
sufficient  prima  facie  proof,  such  credit  will 
be  rejected."  2  Woemer  on  Admlnistimtioii, 
S  540.  See,  also,  Schouler  on  Dom.  ReL  (  372. 

The  circuit  judge  went  through  the  ac- 
counts painstakingly,  rejected  some  credits, 
and  allowed  others  excepted  to,  and  there  is 
DO  ground  to  set  aside  his  finding  as  to  th> 
amount  due  on  the  account  The  principal 
question  in  the  case  is  charging  the  guard- 
ian Intnmt  OQ  the  funds  In  his  hands.  Tbe 
guardian  testified:  "I  gave  the  statutory  no- 
tice, and  received  from  H.  H.  Halley  an  ap- 
plication to  borrow  said  funds.  That  In  my 
opinion,  as  such  guardian,  the  security  of- 
fered by  said  Halley  was  grossly  Inadeqoatt. 
That,  as  such  guardian,  I  received  no  other 
application  for  the  loan  of  said  fund."  Tbe 
trial  court  said:  "He  was  entiUed  to  a  rea- 
sonable time  to  make  Investments  or  report 
his  failure  to  do  so  to  the  court  Some  au- 
thorities say  three  months  Is  all  ttiat  could 
be  called  reasonable;  some  saj  tix  nontbs; 
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and  In  otban  eTen  «  year  1b  hinted  at  as  not 
too  long  midtt  peculiar  drcumBtancefl.  It  la 
extremely  UbenU  to  tbe  d^endant  here  to 
allow  blm  tbe  time  from  April  term,  1891, 
when  the  order  to  lend  was  made,  nntll  the 
1st  of  Jttly,  1898,  in  which  to  take  declBlve 
action."  Tbe  court  charged  him  with  6  per 
cent  Interest  fR»n  the  latter  date,  amounting 
to  $2,061.10.  Section  8804,  KIrby's  Dig.  re- 
•qnires  guardians  to  loan  Idle  money  of  their 
■waiOa,  under  the  direction  of  the  court  Sec- 
tion 8806  provides:  "If  any  guardian  fall  to 
loan  the  money  of  his  ward  on  hand,  as 
jafbresald,  under  the  provlslona  of  this  act, 
lie  shall  be  accountable  tos  the  Intuest  there- 
in." The  f^^l  rule  is  tliat  tiie  guardian 
most  exercdse  reasonable  skill  and  diligence 
to  loan  ttie  mon^,  and  if  he  fall  to  do  so  he 
Is  liable  therefor  at  legal  rate  of  Intn^est 
and  if  the  ward  can  show  It  coidd  have  been 
loaned  at  a  higher  rat^  he  Is  chargeable 
-with  what  he  conid  have  obtained.  Rodgers 
on  Domestic  Relations,  §  868;  2  Woemer  on 
AdminlstratloD,  {  511;  Price  t.  Fetrason,  88 
Ark.  4M.  The  guardian  rejected  one  ap- 
plicatloQ  <m  account  of  the  Insufficiency  of 
tbe  security,  and  says  be  had  no  further  ap- 
pUcatiottS.  Section  8806,  Ktarby's  Dig.,  con- 
temiriates,  when  money  of  the  ward  cannot 
be  safely  loaned,  to  have  It  Invested  in  Unit- 
ed States  bonds.  Tbe  guardian  utteriy  falls 
to  show  reasonable  diligence  to  secure  a  safe 
loan,  and,  bad  he  eurdsed  aufdi  diligence 
and  failed,  then  he  should  have  reported  it 
to  tbe  court,  to  the  end  tbtA  the  money  be 
Invested  In  bonds.  Instead  of  doing  that 
lie  made  no  report  for  10  years,  and  only 
then  when  dted  into  court 

The  appellant  has  no  cause  of  complaint 
against  the  Judgment  and  It  Is  afltnned. 


TOWN  OF  DEwrrr  v.  la  cotts. 

<Supreine  Court  ai  Arkansas.    JToly  1,  1S0S.) 

1.  DBUnKEiriVESS— NUISAITCB  AND  DiSOBDXB- 

tY  Conduct. 

Drankenness  In  a  public  place  is  a  nal- 
sance  and  disorderly  conduct  within  KIrby's 
Pis.  fiS  5438,  5461,  anthorising  munldpal  car- 
porations  by  ordinance  to  prevent  nuisances  and 
disorderly  conduct. 

[EM.  Note. — For  cases  In  pohit  see  voL  17, 
OenL  Dig.  Drunkards,  |  10.] 

2.  Samk  —  CoNmcT  BvrwBBif  ORDnrAHOB 

AND  Statute. 

An  ordinance  declaring  drunkenness  In  a 
public  place  a  nuisance  does  not  conflict  with 
Kirby's  Dig.  2550,  2552,  2558,  authorising 
the  arrest  by  a  peace  officer  of  the  state  of  a 
drunken  person  lound  In  a  public  place. 

Appeal  from  Circuit  Court  Arkansas  Coun- 
ty; Geo.  M.  ChapUne,  Judge. 

La  Cotts  was  convicted  of  violating  an  or- 
dinance, and  on  appeal  to  tbe  circuit  court 
jadgment  was  rendered  for  defendant  and 
tbe  town  aH>«BlB.  Reversed. 

H.  Coleman,  Town  Atty.,  and  John  F. 
Park,  for  appellant  L.  C  Smith,  for  i^p^ 
leeu 


McCULLOOH,  J.  Appellee  was  tried  and 
convicted  by  the  mayor  of  the  Incoxporated 
town  of  Dewitt  UTfOD  a .  warrant  at  arrest 
charging  him  with  vifdatlon  of  an  ordinance 
of  the  town  providing  that  'it  shall  be  unlaw- 
ful and  it  15  hereby  declared  a  public  nui- 
sance for  any  person  to  appear  or  be  found 
on  any  street,  alley  or  on  the  public  square 
of  Dewitt  in  .a  stete  of  Intoxication  or  drunk- 
enness." He  ai^ealed  to  the  circuit  court 
of  Arkansas  county,  where  the  case  was 
tried  before  a  Jury  upon  an  agreed  state- 
ment of  facte  to  tbe  effect  that  be  was  drunk 
on  the  streete  of  the  town  on  the  day  named 
and  as  charged  In  the  warrant  of  arrest 
The  court  held  tiiat  the  ordinance  was  void, 
and  directed  the  Jury  to  return  a  verdict  of 
not  guilty,  which  was  done^  and  the  toWn 
appealed  to  tills  court 

We  are  not  favored  with  a  brief  or  argu- 
ment in  behalf  of  antellee  In  support  of  tbe 
decWon  the  court,  but  It  is  disclosed  In  the 
bill  of  exceptions  thst  the  wdlnance  was 
adjudged  to  be  void  on  the  grounds  that  it  is 
in  conflict  with  sections  2SC0^  2BS2,  and  2SB8 
of  Kirby's  Digest  Those  sections  of  the 
stetutes  provide  that  "It  shall  be  the  duty  of 
all  peace  officers  to  arrest  any  drunken  per- 
son whom  th^  may  find  at  large  and  not  In 
the  care  of  some  discreet  jfvmtm,  and  take 
him  before  some  magistnite  of  the  county, 
city  or  town,  in  which  the  arrest  is  made," 
who  may  "order  him  to  be  confined  until  he 
becomes  sober."  The  next  section  provides 
that  the  mi^Btrate  may  require  of  such 
person  "security  for  bis  good  behavior,  and 
tor  keeping  the  peace  tor  a  period  ot  not 
exceeding  one  year."  Municipal  corporations 
are  by  statute  given  the  power  to  jwevent 
by  ordinances  "injury  or  annoyance  within 
tbe  limits  of  the  corporation  from  anything 
dangerous,  offensive  or  unhealthy,  and  to 
cause  any  nuisance  to  be  abated  within  the 
Jurisdiction  given  to  the  board  of  health." 
Kirby's  Dig.  |  5438.  In  the  case  of  Ex 
parte  Foote,  70  Ark.  12,  65  S.  W.  706,  91  Am. 
St  Bep.  68,  this  court  said  that  "these  stat 
utes  endow  municipal  corporations  with  pow- 
er to  prevent  and  abate  nuisances,  but  they 
do  not  authorise  the  declaration  of  anything 
to  be  a  nuisance  which  is  not  so  in  fact" 
But  the  court  In  that  case  upheld  an  ordi- 
nance declaring  the  keeping  of  a  stellion  or 
Jack  within  the  limito  of  the  corporatfcm  to 
be  a  nuisance,  and  punishable  by  fine.  Sec- 
tion 5461,  Kirby's  Dig.,  Is  as  foUows:  "It  IS 
made  the  duty  ot  the  municipal  ctHporation 
to  publish  such  l^-lawB  and  ordinances  as 
shall  be  necessary  to  secure  such  corpora- 
tions and  their  Inhabltanto  against  injuries 
by  Are,  thieves,  robbers,  burglars  and  other 
persons  violating  the  public  peace;  for  the 
suppression  of  riots,  and  gambling,  and  in- 
decent and  disorderly  conduct;  for  the  pun- 
ishment of  all  lewd  and  lasdvions  behavior 
in  the  streete  and  other  public  places;  and 
tiiey  shall  have  power  to  make  and  publish 
auch  by-laws  and  ordinances  not  Inconsistent 
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-wttH  fh«  lawa  of  this  aUiit,  n  to  ^em  shaU 
aeem  necesaarsr  to  provide  for  the  saf ety,  pre- 
■erre  tbe  healtb,  promote  the  prosperity  and, 
ImpTore  the  morals,  order,  comfort  and  oon- 
Tenlenee  of  sach  corporatlcnu  and  the  Inhab- 
itants thereof."  These  statotes  undoubted- 
ly authorize  the-  ordinance  in  question.  A 
mnnidpallty  may,  by  ordinance,  declare 
drunkenness  In  a  pnbllc  place  to  be  either  a 
nuisance  or  disorderly  conduct  and  punish 
It  as  such.  It  IB  a  matter  of  common  knowl- 
edge that  drunkenness  In  a  pnbllc  place  Is  of- 
fenslTO  to  all  who  come  in  contact  with  the 
person  to  that  condition.  It  Is  a  nuisance  and 
disorderly  conduct  wltbto  the  meaning  of  the 
Btatute,  and  may  be  declared  to  be  such. 
Nor  Is  the  ordinance  to  any  wise  confltcttog 
with  the  Btotute  authorizing  tbe  arrest  by  a 
peace  officer  of  tbe  state  of  a  drunken  jfet- 
son  found  to  a  public  place.  Brlasolaxl  t. 
Stote,  37  Ark.  864. 

Tbe  Judgment  la  rermed,  and  remanded 
for  a  new  trlaL 


ABKANSAS  CENT.  R.  00.  T.  CRAIG. 

(Supreme  Court  of  ArkansaB.    July  1,  1905.) 

Witnesses— Examination  by  Juooe. 

A  trial  judge  may,  in  a  reajBonable  and  im- 
partial Tay.  so  as  not  to  indicate  Iiis  opinion 
of  the  fftcts,  propound  quesdons  to  witnesaes, 
to  elicit  pertinent  facts,  that  the  truth  may  be 
established. 

[Ed.  Note. — For  cases  in  point,  see  tqI.  CO, 
Cent  Dig.  WitneaMs,  8S  8BSi-867.} 

Appeal  from  Circuit  Court,  Logan  County, 
Northern  District;  Jeptha  H.  Evans,  Judge. 

Action  by  John  Craig  against  the  Arkansas 
Central  Railroad  Company.  Judgment  for 
platotur.   Defttidant  appeals.  Affirmed. 

Oscar  L.  Miles  end  Lovlck  P.  Miles,  for  ap- 
pellant Bobt  J.  WUte,  for  aroellee. 

RIDDICE,  J.  This  Is  an  appeal  from  a 
Judgment  agalnat  a  railroad  company  to  fa- 
YOt  of  the  platotlff  for  damages  tor  killing 
bis  horse.  We  do  not  find  any  error  to  the 
admission  of  evidence  or  to  the  toatmctlons, 
and  are  of  tbe  optolon  that  the  evidence  Is 
sufficient  to  support  the  judgmmL 

Counsel  fbr  a^iellsnt  contend  with  much 
totce  that  tbe  Judgment  should  be  reversed 
because  the  presiding  Judge  during  the  trial 
propounded  questions  to  tbe  wltaesses  for 
platotlfl  and  defendant  Tbe  contention  Is 
not  that  theee  questions  were  improper,  bad 
they  been  propotmded  by  counsel  t«r  plain- 
tiff, but  the  contention  Is  made,  that  by  pro- 
pounding a  number  of  questions  the  Jndge 
thereby  assumed  the  role  of  attorney,  and  to 
that  way  todlcated  to  the  Jury  his  opinion  of 
the  evidence,  and  prejudiced  the  rights  of 
tbe  defendant  It  Is  true  Ibat  a  Judg^  un- 
der our  law,  should  neither  directly  nor  todl- 
rectly  Indicate  to  the  Jury  his  optolon  of  the 
facts  In  the  case  when  the  same  are  in  dis- 
pute, and  when  Uie  Jury  are  to  determtoe 


what  tbe  facte  are.  Our  0«ietltutlim  foiU^ 
this,  and  such  conduct  on  the  part  of  a  trlsl 
Judge  would  be  ground  ft»  remsal;  but  we 
cannot  concur  to  the  contentlrai  that  It  is  Im- 
possible for  a  Judge  to  pn^otmd  questloDS. 
when  counsel  objects,  without  Indicating  bis 
opinion  of  tbe  facto  to  the  Jury.  In  a  recent 
and  very  able  work  on  the  Law  of  BTidence. 
the  author  says:  **Oiie  <rf  tbe  natural  parts 
of  the  Judicial  function,  to  Ite  orthodox  and 
sound  recognition,  is  tbe  Judge's  power  lod 
duty  to  put  to  tbe  witnesses  such  addldoniJ 
quMtltms  as  seem  to  him  desirable,  to  elldt 
the  truth  more  fully.  This  Just  ezerdae  of 
his  tnnctton  was  nev»  doiOited  at  comnun 
'law.  The  Judge  could  even  call  a  new  wit- 
ness of  Us  own  mf>tton.  and  could  ae^  erl- 
dence  to  inform  himself  Judicially.  Uncb 
more  could  be  ask  additional  questions  of  i 
witoesB  already  called,  but  Imperfectly  ei- 
amtoed.  Fintunatdy,*'  be  says»  '*tb»  tradi- 
tion of  the  common  law  bas  never  been  lost 
The  right  of  the  Jndge  to  totem^te  as  be 
thinks  best  has  always  been  iveserved  in 
theory.  It  has,  howevw,  beoi  neceessr; 
more  frequently  to  maintain  and  vindicate 
it,  and  to  resist  Incroacbment  upon  it"  1  Wlg- 
mwe  on  Evidence,  {  784.  **A  drcnlt  judge 
presiding  at  a  trial.**  said  the  Snpreme  Ooott 
of  Indiana,  "Is  not  a  mere  moderator  between 
contending  parties.  He  la  a  sworn  olllcer. 
charged  with  grave  pnbllc  duties.  In  ordtt* 
to  estobllsh  Justice  and  matotsto  tmtta  and 
prevent  wrong,  he  has  a  large  diseretloD  la 
tbe  application  of  rules  of  praettefc**  Tbe 
court  held  that  there  wmm  notolng  wroi^  In 
tbe  Jndge  "asking  the  witness  any  qaeatiftB. 
the  answw  to  which  would  Ukely  tbnnr  any 
light  upon  the  testimony.**  Huffman  t.  Can- 
ble.  86  Ind.  S96.  It  seems  to  be  tbe  sensnt 
rule,  well  supported  by  tbe  decided  cases, 
that  tbe  trial  Jndge.  bas  the  right  to  pro- 
pound such  qnestlona  to  witnesses  as  may  be 
necessary  to  order  to  elicit  pertinent  Cacts. 
to  order  that  the  truth  may  be  ertatrfiidied. 
Of  course,  this  must  be  done  to  a  reasonable 
and  impartial  way,  s6  as  not  to  todicate  his 
oplnl<Hi  of  the  facto,  and  tiiereby  prejudice 
the  rlgbte  of  the  parties.  Counad  say  Ibat  it 
Is  'impossible  for  a  lawyer  worttiy.or  toe 
namtf'  to  propound  questions  to  wltacases  to 
a  cfue  without  Indlcatiiv  an  toterest  to  toe 
result  of  the  trial,  and  tbey  cmitend  tbat 
therefore  a  Judge  cannot  do  sa  But  a  law- 
yer Is  usually  to  fact  interested  to  tbe  snc- 
cen  of  his  client  If  he  were  not  be  woidd 
Indeed  be  hardly  worthy  ct  the  name.  Moi 
who  have  strong  feelings  to  favor  of  one  ride 
are  to  manifest  such  feeUnga  1^  toelr 
conduct,  but  a  Jndge  wortby  of  tbe  name 
should  be  only  toterested  to  establishing  tbe 
truth.  His  questions  should  be  propounded 
not  to  support  tbe  case  of  either  litigant  bnx 
with  the  sole  desire  to  elldt  and  bring  mrt 
the  truth,  that  Justice  may  prevaQ.  Baticg 
in  fact  no  feeling  for  or  against  tithet  parry, 
it  should  not  be  difficult  for  htoa  to  refra:- 
from  exbibltlnc  inch  fedlnv.   It  la  toe  pri 
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maij  duty  of  the  parties  to  brins  out  tbeir 
own  evidence.  It  Is  not  nsnally  necessair 
ttiat  tbe  Judge  ahould  propound  many  ques- 
tions to  witnesses,  and  for  the  Judge  to  tate 
the  case  out  of  the  hands  of  counsel  and  take 
the  lead  In  t3x&  examination  of  witnesses 
might  at  times  be  Improper  and  prejudicial. 
But  It  would  be  a  reproach  to  the  law  If  he 
were  required  to  sit  still  In  either  a  civil  or 
criminal  trial  and  see  Justice  defeated 
through  the  failure  of  counsel  to  ask  a  wit- 
ness a  question.  Sharp  v.  State,  51  Ark.  154, 
10  8.  W.  228, 14  Am.  St  Rep.  27;  South  Gov- 
lotrton  &  Ginn.  St  Ry.  Co.  v.  Stroh  (Ey.)  57 
Xt.  R.  A.  875,  and  note.  We  have  carefully 
read  the  bill  of  exceptions  In  this  case,  and 
see  nothing  In  the  questions  propounded  by 
tbe  Judge  calculated  to  prejudice  tbe  rights 
of  tiie  defradant 
Judgment  affirmed. 


WATERS  et  ux.  v.  MBRRIT  PANTS  CO. 
(Supreme  Court  of  Arkanaas.    July  1,  1906.) 

1.  FRAnDUUNI  ConvXTANCB— HUSBAHD  AUD 
WiFE-^PBOOF  or  IHDSBTBONESa. 

Where  a  wife  asserts,  as  consideration  for 
a  conveyance  to  her  by  her  insolvent  hasband, 
fraodulent  as  to  bis  creditors  In  tbe  absence 
<^  cmsideTation,  a  debt  for  numey  loaned  him 
by  her  many  years  before,  no  written  agree- 
ment to  repay  which  was  takoi,  her  bare  state- 
ment la  not  sufficient  proof  theretMt. 

[Bd.  Note.— For  cases  in  point,  see  vol.  24, 
Cent  Dig.  Fraudulent  Conveyances,  |  900.] 

2.  APPKAL—Equnr— Admission  or  Imfbop- 
n  Etidxnck. 

A  chancery  case  will  not  be  reveised  fOr 
admisrion  of  Improper  evldenoe,  irtisfs  wKhont 
it  the  decree  is  supported  by  a  pieponderanee 
of  the  l^cal  evidence. 

Appeal  from  Chancery  Court  Howard 
County;  James  D.  Shaver,  Chancellor. 

Action  by  tbe  Metrlt  Pants  Company 
against  H.  M.  Waters  and  another.  Decne 
toe  plalntlir.   Defendants  appeaL  AfSnned. 

W.  .G.  Rodgers,  for  aniellants.  W.  D.  Lee, 
for  appellee. 

Mcculloch,  J.  This  is  an  action 
brought  by  appellee,  Merrlt  Pants  Company, 
against  appellants,  H.  M.  Waters  and  wife. 
In  whlcb  appellee  seeks  to  snbject  certain 
lands  to  the  payment  of  a  debt  In  the  sum  of 
9380.76  dne  appellee  by  said  H.  M.  Waters. 
It  is  alleged  that  H.  If.  Waters,  being  In- 
solvent and  Indebted  to  appellee,  purchased 
the  land  in  cootroreTSy  from  one  HcClure, 
and.  with  Intent  to  defraud  his  creditors, 
caused  the  tlUe  to  be  conv^ed  to  his  wife. 
Tbe  proof  in  the  case  consisted  only  of  tbe 
testimony  of  HcClure  and  Mrs.  Waters,  and 
it  appears  therefrom  that  McCInre  sold  tbe 
land  to  H.  M.  Waters  at  a  fixed  price  of 
$300,  wUch  was  paid  by  deHrery  to  McOlure 
of  a  lot  of  cattle  and  a  small  stock  of  mer- 
chandise— a  remnant  of  the  stot^  carried  by 
Waters  as  a  mercbant-^nd  that,  at  the  re- 
qtaeat  of  H.  M.  Waters,  McCInre  made  tbe 


deed  to  his  wife.  McCIure  testified  that  the 
cattle  were  taken  at  a  valuation  of  either  $64 
or  $67.  Mrs.  Waters  testified  the  value  of 
the  cattle  was  fixed  at  $80,  and  that  they 
were  her  separate  property.  She  also  testi- 
fied that  her  husband  owed  her  about  $1,000 
for  a  lot  of  cattle  and  horses  which  she  had 
sold  him  when  they  were  married,  20  years 
previously,  and  for  proceeds  of  sale  of  her 
farm  13  years  previously;  that  no  note  or 
other  evidence  of  the  Indebtedness  was  ex- 
ecuted by  the  busband;  and  that  she  bad 
given  him  credit  on  the  debt  for  $220,  the  es- 
timated value  of  the  stoc^  of  merchandise 
used'  In  payment  of  this  tract  of  land.  The 
chancellor  found  that  tbe  conveyance  to  Mrs. 
Watt's  was  fraud  nlent  but  that  her  prop- 
erty, tbe  cattle,  of  the  value  of  $80,  had  been 
used  in  the  purchase,  and  decreed  a  Hen  In 
favor  of  appellee  for  $220,  the  value  of  the 
stock  of  merchanditw.  The  defendants  ap- 
pealed. 

It  Is  settled  by  the  decisions  of  this  court 
that  an  insolvent , husband,  when  Justly  in- 
debted to  bis  wlfe^  may,  without  fraud,  pre- 
fer her  claim  to  that  of  other  creditors,  and 
make  valid  appropriation  of  his  proper^  to 
pay  it  even  though  tbe  result  be  to  dej^ve 
other  creditors  of  the  means  to  satisfy  tbelr 
claims.  But  such  transactions  between  hns- 
band  and  wife  are  viewed  by  the  court  with 
suspicion,  and  tbe  perfect  good  faith  of  the 
transaction  most  be  established  by  proof. 
Where  the  wife  asserts  as  a  consideration  for 
conveyance  of  bis  proper^  to  ber  a  claim  of 
debt  against  her  Insolvent  busband  for  mon- 
ey loaned  to  htm  many  years  previous— no 
note  or  other  wrlttrai  eridrace  of  an  agree- 
ment to  repay  being  shown  to  have  been  ex- 
ecuted, and  the  alleged  debt  haTlng  become 
stale  by  l<»ig  lapse  of  time,  as  in  this  case — 
her  bare  statement  should  be  corroborated 
by  some  otber  evidence  of  the  existence  of  a 
valid  debt  bafore  tiie  courts  can  accept  !t 
In  sapp(Hrt  <tf  the  conveyance.  For  a  discussion 
of  the  law  on  tbls  subject  reference  la  made 
to  the  recoit  case  of  Davis  v.  Tonga  (Ark.) 
^  S.  W.  90,  and  nothing  need  be  added  here 
on  the  snbject  See,  also,  Godfrey  v.  Her- 
ring (Arfc.)  86  &  W.  232;  Drlggs  v.  Norwood, 
60  Ark.  42,  6  S.  W.  828,  7  Am.  St  Rep.  78. 
We  think  the  evidence  in  this  case  Ls  far 
from  satlsfact(»y  as  to  the  existence  of  a 
valid  debt  and  that  the  chancellor  was  right 
In  his  conclusion. 

Appellants  complain  that  the  court  eired 
In  allowing  witness  McClure  to  testis  that 
of  the  merchandise  received  from  Waters, 
about  $12S  worth  bore  the  marks  and  name 
of  appellee;  thus  tending  to  show  tbat  these 
goods  were  bought  by  Waters  from  appellee. 
Tbe  witness  was  allowed  to  examine  the 
itemized  account  sued  on,  and,  after  exam- 
ination, Btete  that  he  recognised  the  number 
of  suite  of  clothes,  and  the  prices  thereof, 
on  the  account  as  the  same  be  purcbased 
from  Waters.  The  decree  was  not  depoident 
on  this  testimony  for  sufficient  evidence  to 
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support  It  and.  If  It  be  Held  to  be  Incom- 
petent, the  presomptioii  must  be  indulged 
tbat  tbe  chancellor  was  not  contadled  b7  It 
in  reacbtog  his  conclusion.  A  chancery  case 
will  not  be  reversed  for  tbe  failure  to  ex- 
clude Improper  testimony  where  without  It 
the  decree  is  supprated  by  a.  preponderance 
of  the  legal  testimony.  Niagara  Fire  Ins. 
Ga  T.  Boon,  88  S.  9X5;  Allen  t.  Osark 
Land  Co.,  66  Ark.  649, 18  8.  W.  1042. 

Counsel  tor  appellants  also  contends  that 
the  proof  of  insolvency  is  not  sufficient,  but 
we  think  that  fact  is  satiefactorily  establish- 
ed by  the  proof  on  the  subject.  In  connection 
with  the  undented  allegation  of  insolvency  at 
the  time  of  the  commencement  of  this  salt 

Decree  affirmed. 


CHANCELLOR  et  el.  r.  STATE. 

(Supreme  Court  of  Arkansas.    Jal;  1,  1906k) 

Homicide— AcooHFLiCB  —  Cobbobobation  — 
SurrioiBNOT. 

On  a  prosecution  for  murdu,  evidence  ctm- 
■idered,  and  Aeld  snfflelent  to  corroborate  the 
testlmtniy  of  an  accomplice. 

Appeal  from  Circuit  Court,  Xafayette 
County;  Charles  W.  Smith,  Judge. 

Berry  CtianceUor  and  another  were  con- 
victed of  murder  in  the  second  degree,  and 

they  appeal.  Affirmed. 

J.  U.  &  R.  L.  Montgomery,  for  appellants. 
Bobt  U  Rogers.  Atty.  Oen..  for  the  Stato. 

HILL,  G.  J.  The  appellants  were  indicted 
by  the  grand  jury  of  Lafayette  county  char- 
ged with  tbe  murder  of  Henry  Evans.  They 
were  convicted  of  murder  In  the  second  de- 
j^ree,  and  given  seven  years  each  in  tbe  pen- 
itentiary, and  have  appealed  to  this  court 

Henry  Evans,  Cleveland  Jones,  these  ap- 
pellants, and  several  other  negroes,  were  at 
Marryman'B  store,  and  Evans  and  Jones  left 
together,  and  within  less  than  a  half  hour 
appellants  went  In  the  same  direction  along 
the  same  path  taken  by  Jones  and  Evans. 
Evans  was  never  seen  alive  by  any  other 
persons  after  be  left  Marryman's  store,  and 
about  three  weeks  afterwards  a  decomposed 
body,  with  the  skull  crushed,  found  in  the 
woods  about  a  quarter  of  a  mile  from  the 
path  pursued  by  these  parties,  was  identi- 
fied as  his.  On  tbe  day  before  he  was  killed 
his  employer  paid  him  $18.55,  consisting  of 
$13.55  in  sliver  and  a  $5  bill.  Cleveland 
Jones  was  suspected  of  the  murder,  and  was 
arrested,  and  the  appellants  sent  for  as  wit- 
nesses, and  their  conduct  excited  suspicion, 
and  later  Jones  made  a  statement  to  the 
effect  that  he  and  E^ans  stopped  on  the  road- 
side, and  api>ellanta  overtook  them,  and  one 
of  them,  with  a  wagon  spoke,  struck  Evans 
on  the  bead,  and  afterwards  robbed  his  body, 
taking  therefrom  ten  silver  dollars  and  two 
half  dollars.  He  further  said  that  while  at 
the  store  one  of  the  appellants  asked  him 
to  take  Evans  out  and  th^  would  hold  him 


up  and  nb  him  of  bis  money,  and  offered 
him  $2.60  if  he  would  do  this.  It  Is  shown 
that  Dvans  was  not  as  Intelligent  as  the 
average  darkey.  Jones  says  he  got  scared 
when  he  saw  tb«n  robbing  the  twdy  and  ran 
away,  and  afterwards  appellants  came  to 
him  and  insisted  on  him  taking  $2.50,  and 
told  him  to  say  nothhig,  and  that  Evans  bad 
gone  on  home.  He  olieyed  this  inJnnctioD 
until  he  was  arrested  himself  charged  with 
the  murder  after  the  discovery  of  Brans' 
body.  No  money  was  found  on  Evam^  body. 
Jones'  testimony  on  the  trial  was  to  the  same 
diect  as  his  statement  to  tbe  deiintr  sheriff 
when  arrested,  as  above  ontilned.  This  'was 
tbe  chief  testimony  against  the  appellants, 
and  tbe  main  point  aqpaed  on  this  i^peal  is 
that  there  Is  not  sufficient  corroboration  of 
the  accomplice  to  sustain  the  ccmvictiOB. 
Conceding,  without  deciding,  that  he  was  an 
accomplice,  requiring  corroboration^  the  court 
Is  of  opinion  tliat  tbe  evidence  was  suffi- 
cient The  aiqt^lants*  snqjticUms  conduct 
before  arrest  and  contradictory  statements 
and  efforts  to  manufacture  testimony  were 
shown.  One  of  them,  In  the  presence  of  the 
other,  told  the  sheiiff  where  to  find  tbe 
spoke  with  which  the  blow  was  dealt  and 
when  the  blood-stained  spoke  vras  brought 
to  the  group  of  men  where  these  appellants 
were  Chancellor  broke  down  and  cried.  The 
proximity  to  tbe  scene  of  tbe  crime,  the  dr- 
cumstance  referred  to,  and  others  In  evi- 
dence, were  snfflelent  testimony  to  afford  the 
con'oboration  required  by  law.  Kent  t. 
State.  04  Ark.  247,  41  S.  W.  849.  Tbe  defend- 
ants gave  plausible  testimony  as  to  their 
whereabouts,  and  were  corroborated  by  some 
witnesses  locating  their  presence  at  other 
places  in  accordance  with  their  testimony: 
but  a  reasonable  latitude  for  the  ap^xima- 
tion  of  time  would  not  throw  this  testimony 
in  conflict  with  Jones*.  Tbe  d^endantf  also 
proved  good  character  for  Ihems^ves.  Tbe 
jury  daubtiMS  had  some  doubts  as  to  the 
truth  of  Jones'  story,  for  a  belief  in  it  called 
for  tbe  death  penal^,  not  seven  years'  in  the 
penitentiary;  but  those  nfatters  are  solely  in 
the  province  of  tbe  Jury,  and  they  have  ac- 
cepted Jones'  testimony,  corroborated  as  It  is 
by  the  incriminating  conduct  of  appellants, 
and  these  matters  are  not  for  review  here. 

It  Is  insisted  that  notwithstanding  there 
was  no  demurrer  to  the  indictment  nor  mo- 
tion In  arrest  of  Judgment  its  sufficiency  can 
be  raised  here;  but  as  the  indictment  Is  good, 
and  the  point  made  against  It  decided  otbtf- 
wlse  than  contended  for  by  appellants  in 
Powell  V.  State  (Ark.)  85  S.  W.  781.  it  is  not 
worth  while  to  pursue  the  subject  farttaw. 
The  instructions  were  correct,  and  the  ap- 
pellante'  fate  settled  by  the  jury.  If  Jones 
told  tbe  truth,  their  punishment  Is  (kr  too 
light;  If  be  did  not  it  Is  their  misfortune 
that  a  Jury  of  their  county  would  not  cndlt 
their  testimony. 

The  Judgment  Is  affirmed. 
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MOORB,  Auditor. 
(Suprane  Oourt  of  Arkansas.  Jane  24,  1905.) 

1.  STATDTES  —  COHBTITirriONAIiITT  —  DXO- 
lULSATION  OW  InVAX-IDITT. 

The  courts  should  exercise  their  power  of 
declariog  an  act  of  the  Ijegielatare  void  be- 
4»ase  in  conflict  with  the  Constitution  with 
neat  cantion,  and  only  when  the  terms  ot  the 
Constitution  have  been  plainly  violated. 

[Ed.  Note. — For  cases  In  pointy  SM  toL  4^ 
Gent.  Dig.  StatuMs,  H  63-^] 

2.  Same  —  Pbesuicptions  —  Obsebtangi  or 

GoNvrrFDnoicAX.  Peovibioms. 

The  same  presumption  In  favor  of  the  va- 
lidity of  a  leclslative  enactment  Is  Indniged 
with  reference  to  its  form  and  the  observance 
of  the  constitutional  prerequisites  and  condi- 
tions as  in  case  of  the  •abject-matter  of  the 
legislation. 

[Ed.  Note. — For  cases  in  point,  see  toI.  4A, 
Cent.  Dtg.  Statutes,  |!  56,  382.] 

8.  States  —  Appbofbiatioh3  eob  Gotkbn- 

HENT— NeCESSITT  Or  SXPENBEB  —  COHCLU- 
BITBHEOI  OF  IjEOIBLATIVB  DXTEBUIIIATIOn. 

Under  Const  art.  6,  It  SO,  81,  requiring 
the  leneral  appreciation  biU  to  embrace  noth- 
ing but  appropriations  for  the  "ordinBrr"  ex- 
penses of  government,  and  prohibiting  tne  ap- 
propriation of  money  except  in  specioed  cases, 
among  which  Is  included  defraying  tlw  "neces- 
sary" oqMiiHS  of  covemment,  nnless  by  a  two- 
thirds  Tote  of  the  I«e^sl8ture,  extraordinary 
expenses  may  be  "necessary,"  and  may  be  an- 
thorized  by  a  majority  Tot^  and  the  legislative 
determination  that  expenses  are  necessary  is 
conclusive  on  the  courts  so  long  as  the  expense 
is  one  wbldi  may  tell  within  the  dasslficatloo 
of  necessary  expenses. 

4.  SAHB  ~  OBDIHABT    BZFBNBIB  —  HAinTB- 

HANCE  or  State  Ouabd. 

Under  Const  art  11,  defining  the  mlUtia, 
and  requiring  the  same  to  be  organised,  offi- 
cered and  equipped  as  may  be  provided  by  law, 
and  authorising  the  Governor  to  call  out  the 
Tolonteers  or  militia  or  botli,  to  execute  the 
laws,  repel  invasions,  rspress  InsurrectionB,  and 
preserve  the  peace,  an  appropriation  "to  pro- 
mote the  efficiency  of  the  state  guard,"  al- 
though it  also  recites  that  the  same  Is  made 
necessaiT  "to  cany  out  the  provisions  of  the 
act  of  Congress  approved  January  21,  1908," 
Is  an  appropriation  to  meet  "the  necessary  ex- 
penaea  of  government,"  within  the  meaning  of 
Const  art  5,  |  81,  permitting  the  appropria- 
tion of  money  to  meet  soch  expenses  by  a  ma- 
Jority  vote. 

5.  Sahb— Double  Appbofbiatiorb— CokbtI' 

TTmONAL  PBORIBITION. 

An  appropriation  to  promote  the  efficiency 
of  tlw  state  guard  is  not,  because  a  part  there- 
of appropriates  money  for  the  use  of  the  Ad- 
jutant (ieneral,  whereas  Kirby'g  Dig.  |  5295, 
provides  that  the  duties  of  ttie  Adjutant  Gen- 
eral shall  be  performed  without  compensation, 
repugnant  to  Const  art  5,  8  80,  requiring  ap- 
propriations other  tlian  for  the  ordinary  ex- 
penses of  government  to  be  made  by  separate 
bills  each  embracing  bat  one  subject 

Hill,  a  J.,  dissents. 

Appeal  from  Pnlaakl  Obancerr  Oonrt; 
Jesae  C  Har^  Qiancellw. 

Snlt  by  the  state,  on  flie  relation  of  ttie 
Attorney  Oenmtl,  againBt  Arery  B.  Mowe, 
Andltor  ct  State.  From  a  decree  of  dls- 
miaaal.  r^tor  appeals.  Affirmed. 

Bobert  L.  Rogers  and  Jas.  H.  Stevenson, 
tor  appellant  Obarles  Jacobson,  for  i*- 
«pondent 

888.W.— 06 


McOnUjOOEt  I.  The  Attorney  Genml 
broni^t  this  suit  In  the  Pnlaskl  chancery 
court  to  restrain  the  Auditor  of  State  from 
drawing  his  warrant  npon  funds  appn^inrlat- 
ed  by  an  act  of  the  General  Assembly  ap 
proved  March  17,  1906,  tiie  title  and  pre- 
amble of  which  read  as  follows:  "An  act  to 
promote  the  ^clency  of  the  Arkansas  Btete 
Guard,  and  for  other  purposes.  Whereas, 
the  strength  of  the  Arkansas  Stete  Guard, 
shown  by  official  rostra',  actlre  force,  aggre- 
gates 2,141  offlcras  and  men;  and  whereas, 
said  organlzattcm  has  heretofore  been  recog- 
nized by  the  national  govemmrait,  receiving 
ther^rom  all  allotmraits,  rmier  section  1661, 
Revised  Stetutes,  as  amended  or  otber  laws; 
and  whereas,  It  is  essentially  required  of  the 
organized  militia,  If  same  shall  have  further 
support  of  the  national  government,  that 
certain  duties  be  actually  performed  accord- 
ing to  the  laws  of  Congress  relating  thereto; 
and  whereas.  In  order  to  carry  out  the  pro- 
Tislons  of  the  act  of  Congress  approved  Jan- 
uary 21st,  1903,  It  Is  necessary  that  the  state 
render  financial  aid  to  Ite  citizens  soldiery: 
Therefore,  be  It  enacted  by  the  General  As- 
sembly of  the  State  of  Arkansas,"  etc.  The 
act  then  proceeds  to  appropriate  the  sum  of 
f25,000,  or  so  much  thereof  as  may  be  nec- 
essary, for  the  purposes  provided  for,  spec- 
ifying the  items  for  which  the  same  shall 
be  expended,  vis.,  salaries  and  contingent 
expenses  of  officers  of  the  state  guard,  for 
expenses  of  mllltery  encampments,  innctlce, 
etc,  rent  of  armories  and  storage  rooms,  and 
for  other  expenses  in  maintaining  the  organ- 
ization of  the  stete  guard  and  handling  and 
preserving  the  mllltery  eqnipmente.  The 
validity  of  the  act  Is  called  In  question  on 
the  ground  that  in  neither  branch  of  the  Leg- 
islature, on  the  vote  for  final  passage,  did 
the  bill  receive  In  ite  favor  the  votes  of  two- 
thirds  of  the  members  of  each  house,  as  re- 
quired by  section  81  of  article  D  of  the  Con- 
stitution of  the  state.  That  section  of  the 
Constitution  and  the  preceding  section  read 
as  follows: 

"Sec.  30.  The  general  appropriation  bill 
shall  embrace  nothing  but  appropriations  for 
the  ordinary  expense  of  the  executive,  l^ls- 
latlve  and  judicial  departments  of  the  stete. 
All  other  appropriations  shall  be  made  by 
separate  bills,  each  embracing  but  one  sub- 
ject 

"Sec.  81.  No  stete  tax  shall  be  allowed,  or 
appropriation  of  money  made,  except  to  raise 
means  for  the  payment  of  the  just  debte  of 
the  stete,  for  defraying  the  necessary  ex- 
penses of  government,  to  sustain  common 
schools,  to  repel  Invasion  and  suppress  insur-i 
rectlon,  except  by  a  majority  of  two  thirds 
of  both  houses  of  the  General  Assembly." 

It  is  conceded  that  the  bill  received  In  ite 
favor  the  votes  of  a  majority,  but  not  two- 
thirds,  of  the  members  of  each  honse.  The 
Attorney  General  contends  that  the  subject- 
matter  of  the  appropriation  does  not  fall 
within  either  at  the  ezceptlonB  ncpressed  in 
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section  81,  and  required  for  Its  passage  the 
afflnnatlTe  rote  of  two-fhlrds  of  both  houses 
of  the  General  Assembly.  We  are  therefore 
aafced  to  declare  that  on  account  of  the  fail- 
ure to  receive  the  necessary  aflBrmatlTe  vote 
the  bill  never  became  a  lav.  On  the  other 
hand,  it  Is  contended  for  qn^^lee  that  the 
fpproprlatlon  was  for  the  'Necessary  ck- 
penses  of  goTemment" 

The  duty  and  poww  of  courts  to  declare 
an  act  of  the  legislative  body  void  because 
in  conflict  with  the  Constltatlon  either  from 
want  of  constltntlonat  power  to  enact  it  or 
from  lack  of  observance  of  some  of  the 
forms  or  conditions  Imposed  by  the  Consti- 
tution Is  so  plain  and  well  established  that 
we  Indulge  in  no  discussion  of  that  question 
at  this  time.  It  Is  equally  well  established, 
however,  fliat  such  power  should  be  exercis- 
ed by  the  courts  with  great  caution,  and  on- 
ly when  the  tarns  of  the  Constitution  have 
bem  plainly  Tlolated.  Chief  Justice  Maj> 
shall,  who  first  authoritatively  announced 
the  doctrine  that  courts  po»eas  such  power, 
subsequently  said:  "The  question  whether  a 
law  be  void  for  Its  repugnancy  to  the  Consti- 
tution Is  at  all  times  a  question  of  much  del- 
icacy, which  ongbt  seldom,  If  ever,  to  be 
decided  In  the  affirmatlTe  In  a  doubtfnl  case. 
The  court,  when  impelled  by  duty  to  render 
sndi  a  judgment,  would  be  nnwortby  of  Its 
station  could  it  be  unmindful  of  the  solemn 
obligation  which  that  station  Imposes;  but 
It  Is  not  on  slight  Implication  and  vague  con- 
jecture that  the  Legislature  is  to  be  pro- 
nounced to  have  transcended  Its  powers,  and 
its  acts  to  be  considered  void.  The  opposi- 
tion between  the  Constltntlon  and  the  law 
should  be  snch  that  the  judge  feels  a  clear 
□nd  strong  conviction  of  their  Incompati- 
bility with  each  other."  Fletcher  v.  PeiA,  6 
Cranch,  87,  S  L.  Ed.  162.  A  similar  expres- 
sion Is  given  by  the  same  learned  court  In 
the  case  of  Ogden  v.  Saundras,  12  Wheat 
213.  6  L.  Ed.  606,  where  Mr.  Justice  Wasb- 
Ingttm  said:  "Bnt  If  I  could  rest  my  opin- 
ion in  favor  of  the  constltutlonalltr  of  the 
law  on  which  the  question  arises  on  no  oth- 
er ground  than  this  doubt  so  felt  and  ac- 
knowledged, that  alone  would,  in  my  estima- 
tion, be  a  satisfactory  Indication  of  it  It  is 
but  a  decent  respect  due  to  the  wisdom,  the 
integrity,  and  ttie  patriotism  of  the  leglala-* 
tive  body  by  which  any  law  Is  passed  to  pre- 
sume In  favor  of  Its  validity  until  Its  vio- 
lation of  the  Constitution  Is  proved  beyond 
all  reasonable  doubt"  Judge  Oooley,  In 
treating  the  same  subject,  says:  "The  rule 
of  law  upon  this  subject  appears  to  be  that 
except  where  the  Constitution  has  imposed 
limits  upon  the  legislative  power,  It  most  be 
considered  as  practicBlly  absolnte,  whether  It 
operates  according  to  natural  justice  or  not 
In  any  partlcnlar  case.  The  courts  are  not 
the  guardians  of  the  rights  of  the  people  of 
the  state,  except  as  those  rights  are  secured 
by  some  constitutional  provision  which  comes 
within  the  judicial  cognizance.  The  protec- 


tkm  against  unwise  and  oppresslTe  leglda- 
tlon,  within  constitutional  bounds.  Is  by  ^ 
peal  to  the  justice  and  patriotism  of  the  n9- 
resentatlTes  of  the  pecq>le.  If  fliis  f«U,  tte 
people  In  their  eorerelgn  capacity  can  correct 
the  evil;  but  the  courts  caimot  assume  dieir 
rights.  The  Judiciary  can  only  arrest  the 
execution  of  a  statnte  when  in  conflict  with 
the  Constitution.  It  cannot  run  a  race  of 
oplnkms  upon  points  of  rlg^t  reason,  and  ex- 
pediency with  the  lawmaking  power."  Cool- 
^s  Const  Llm.  (7th  Ed.)  p.  236.  13ie  ssme 
learned  auflior  at  another  place  (page  255) 
says:  **The  duly  of  the  court  to  uphold  a 
statute  when  the  omflict  betweei  it  and  tbe 
Oonstltntlon  Is  not  clear,  snd  the  Implication 
which  must  always  exist  that  no  violation 
has  been  Intraded  by  the  LesAslature,  msy 
require  It  in  some  cases,  where  the  mean- 
ing of  the  Constitution  Is  not  In  doubt  to 
lean  In  favor  of  such  a  construction  ot  tht 
statute  aa  might  not  at  first  view  seem  most 
obvious  and  natural.  For  as  a  conflict  be- 
tween the  statute  and  the  Ctmstitntlon  is 
not  to  be  bnpUed.  it  would  seem  to  follov, 
where  the  meaning  of  tlie  Constitution  is 
clear,  that  tiie  court  If  possible,  must  ^ve 
the  statute  such  a  construction  aa  wUI  ea- 
able  It  to  have  ^ect*'  The  same  presump- 
tion Is  Indulged  in  favor  of  the  leglslatlTe 
enactment  with  reference  to  the  form  ot  tlw 
Btotnte  and  the  constltutlcaiai  prerequisites 
and  conditions  as  to  the  subject-mattCT  of 
tlie  legislation.  Watwman  v.  HawUns,  SB 
S.  W.  Sll;  Cooley  Const  Lbn.  p.  19S.  This 
court  in  the  case  of  State  t.  Sloan,  08  Arfc. 
675.  SS  S.  W.  47,  In  upholding  the  raUdltr 
of  an  act  providing  for  the  building  a  new 
state  capltol,  the  bill  tot  which  had  not  le- 
cdved  the  votes  ot  two-thirds  of  both  houses 
of  the  Legislature  said:  '"There  is  notiilng 
in  the  Constttutim  of  this  state  defining  whst 
is  a  necessary  expense  at  govemmoit  v 
charging  or  llmlttog  the  ilgbt  of  the  Leglsh 
lature  to  determine  the  questkm.  On  tiie 
contrary,  the  right  is  Impliedly  ddegated  to 
it  for  the  power  to  approiffiato  monejr  to 
defray  the  necnsaiy  eqtenses  of  govemmeit 
carries  with  it  the  right  to  determine  what  Is 
a  necessary  nqiense.  Upon  this  prlue^le  lo- 
cal and  vedal  laws  have  been  upheM  Itf  fld^ 
court  notwithstanding  the  Constitution  de- 
nies to  the  L^slature  the  powo*  to  pass  « 
spedti  or  local  law  in  any  case  wtaa«  a  gtn- 
era!  law,  which  would  afford  the  same  rellet 
could  be  enacted,  holding  tiiat  the  poir^  ^ 
pass  a  special  or  local  act  under  given  cA> 
cumstances  empowered  it  to  determine  when 
the  circumstances  existed"— dting  I>avls  v. 
Oatoes,  48  Ark.  370^  3  8.  W.  18«;  BojA  v. 
Bryant,  36  Ark.  78,  37  Am.  6;  Canon 
V.  Levee  District  60  Axk:  618^  27  &  W.  SOD: 
PoweU  V.  Durden,  61  Ark.  21.  SI  a  W.  74A. 
To  the  same  eCEect  see  Railway  Grayson. 
72  Ark.  119,  78  &  W.  777.  The  conrt  In  tte 
Sloan  Case  did  not  mean  to  lay  down  the 
doctrine,  nor  do  we  now,  that  12ie  powtf  of 
the  L^slature  to  determine  what  Is  a  neces- 
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saiy  exprase  of  goTernment  ii  art^trair^ 
boimded  b;  no  llmltatloDS,  and  abeolately 
beyond  control  by  the  Judicial  department. 
We  can  readily  call  to  mind  subjects  for  ap- 
propriatl<Hi  so  obviously  beyond  the  scope  of 
wbat  may  be  deemed  necessary  expenses  of 
Soreinment  that  tbe  conrts  conid,  and  in  do- 
ty ahonld,  Igncoe  a  teglslatlTe  detannlnatton, 
and  declare  as  a  matter  of  taw  tbat  the 
same  do  not  fall  within  that  class.  Tbe 
words  ^^ecessary  expense  of  gOTemment." 
as  employed  In  tbe  Constitution,  do  not  refer 
to  tiie  necesBlty,  expediency,  or  propriety  for 
the  amomit  of  the  appropriation,  but  are  In- 
tended as  a  classification  of  a  character  of 
expenses  whlcb  may  be  proTlded  for  by  ap- 
proprlationB  without  the  conemrence  of  more 
than  a  majori^  of  both  bouses  of  tbe  Legis- 
lature; and  when  tlie  acpense  Is  socb  as  may 
fall  wlthbi  tbat  classification,  #nd  tbe  Legls- 
latore  has  made  appropriation  to  defray  tbe 
sam^  the  courts  must  accept  as  final  tbe 
leglslattTe  determination  that  they  are  nec- 
essary expenses  of  government  Tbe  preced- 
ing section  6t  tbe  Constitution  regulating  ap- 
propriations to  defray  tbe  ordinary  expenan 
<tf  gOTemment,  when  read  with  the  section 
now  under  contfderatlon,  makes  a  distinc- 
tion between  the  'Ordinary  expenses  of  gov- 
emms3it'  and  other  necessary  expenses,  and 
ia  a  distinct  recognition  by  the  framers  of 
the  G<mstItution  of  the  fact  tbat  there  may 
be  necessary  expenses  of  gorerament  which 
are  not  ordinary  expenses,  and  that  the  Leg- 
islature may.  by  a  bare  majority  vote,  make 
appn^rtations  to  defray  the  same.  If  they 
be  necessary  expenses  of  government — that 
Is  to  say,  proper  and  necessary  expenses  in- 
curred in  the  administration  of  government 
— approprlaticms  therefor  may  be  made  by  a 
majority  vote  wly,  though  they  be  extraor- 
dinary, and  not  Incurred  as  ordinary  expens- 
es In  the  administration  of  government.  The 
Supreme  Oonrt  of  Indiana,  In  dealing  with  a 
kindred  subject  relating  to  the  power  of  the 
courts  In  passing  upon  the  constitutionality 
of  a  statute,  said:  "While  the  power  to  act 
does  ^  exist  until  the  contingency  arises, 
the  Legislature  must  of  necessity  be  left 
with  tai^e  discretion  in  determining  whether 
or  not  the  contingency  has  arisen  which 
calls  forth  the  exercise  of  tbe  power.  When 
it  has  In  fact  arisen,  or  when,  in  the  exer- 
cise of  its  sound  discretion,  the  Legislature, 
without  any  ai>parent  purpose  to  evade  the 
Constitution,  determine  that  It  has,  and  au- 
tborbses  a  debt  to  be  contracted,  unless  It  is 
apparent  at  first  blush  that  the  condition  did 
not  exist  which  Justified  the  exercise  of  the 
power  the  action  of  that  body  is  not  subject 
to  review,  or  liable  to  be  controlled  by  the 
Judicial  department"  Hovey  v.  Foster,  118 
Ind.  502,  21  N.  B.  39.  The  Supreme  Oonrt  of 
California,  In  speaking  of  the  rameluslve  pre- 
sumption to  be  indulged  in  favor  of  a  stat- 
ute, said:  "In  the  exercise  of  their  [the  I^eg- 
lalatnre*s]  rightful  authority,  they  have  decid- 
ed that  tbe  exigency  has  arisen  dwnandlng 


the  exercise  of  the  power,  and  they  have 
directly  declared  that  the  object  of  the  law 
and  the  debt  created  It  Is  to  aid  In  re- 
pelling invasion,  suppressing  Insurrection,  m- 
forcing  the  law,  and  preserving  and  protect- 
ing the  public  property;  and  this  deddon 
cannot  be  reviewed  or  bA  a^e  by  tbe 
court"  Franklin  v.  State  Board,  2S  Oal.  173. 

The  qnesUon.  then,  arises:  Is  the  ai^ro- 
priation  In  question  for  the  purpose  of  "de- 
fraying tbe  necessary  expenses  of  goveni- 
ment"  within  the  meaning  ct  the  ConstitDr 
tUm,  or  Is  it  obviously  not  what  may  be 
deemed  a  necessary  expense  of  ^vemment? 
Since  an  early  day  the  establishment  or- 
ganization, and  malntmance  of  the  state  mi- 
litia as  a  dtlzoi  soldloy,  instead  of  a  large 
standing  army  maintained  by  tbe  nati<mal 
government  has  bemi  the  object  of  govern- 
mental solicitude  and  encoiuagnnent,  both 
state  and  national.  No  nsefnl  purpose  can 
be  served  a  dlscosslmi  of  that  policy  at 
length,  as  it  la  a  part  of  tbe  hlsttNTy  of  tbe 
repuUlc.  Suffice  It  to  say  tbat  In  each  Con- 
stitution adopted  by  tbe  people  ot  this  state 
an  wganlzed  mllltla  is  provided  fw,  and  Is 
distinctly  recognized  as  a  part  of  the  execu- 
tive branch  of  the  state  government  Artlde 
11  of  the  present  Constitution,  which  Is  dm- 
Uar  to  the  provision  on  that  snhsJect  In  the 
former  Constitutions  of  tbe  state,  declares 
what  shall  constitute  the  mlUtia,  and  con- 
tains a  mandatory  provision  that  the  same 
"shall  be  organized,  ofilcered,  armed  and 
equipped  and  trained  In  such  manner  as  may 
be  provided  by  law";  and  that  "the  Govern- 
or shall,  when  the  General  Assembly  Is  not 
In  session,  have  the  power  to  call  out  the 
volunteers  or  mllltla,  or  both,  to  execute  the 
laws,  r^l  Invasions,  repress  Insuirections 
and  preserve  the  public  peace  In  such  manner 
as  may  be  authorized  by  law."  Pursuant  to 
the  several  Constitutions  of  the  state  laws 
have  at  all  times  been  written  upon  the 
statute  books  of  the  stete  providing  for  the 
organization  of  the  militia  and  volunteer 
companies,  and  tor  the  equipment  and  main- 
tenance of  the  same  as  a  part  of  the  execu- 
tive branch  of  the  state  government  in  the 
enforcement  of  the  law  and  preservation  of 
the  public  peace.  We  think  It  is  therefm 
plain  that  the  framers  of  tbe  Ctmstitution,  In 
providing  how  appropriations  should  be  voted 
"to  defray  necessary  expenses  of  govern- 
ment" did  not  mean  to  exclude  from  that 
term  the  organization  and  maintenance  of 
the  militia,  which  was  by  that  instrument 
and  which  had  ev«r  been  by  the  organic  law 
of  the  stete,  recognized  as  an  arm  of  the 
executive  d^artment  of  the  stete  govern- 
ment Tbe  legislative  determination  that 
the  expense  of  maintenance  of  the  organiza- 
tion was  a  "necessary  ^pense  of  fi^em- 
ment"  Is  conclusive,  and  cannot  be  reviewed 
by  this  court. 

It  is  conceded  by  the  Attorney  General 
that  the  mllltla  is  a  necessary  part  of  the 
govemmait;  that  the  designation  «C  tbm  mill- 
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tie  as  "all  able-bodied  male  persons,  residents 
of  tbe  state,  between  the  ages  of  18  and  46 
Tears,"  etc.,  constitutes  tbe  militia  tvanch  of 
gOTemment,  but  tbat  tbe  state  guard  as  a 
Tolonteer  oi^anlzatlon  forms  no  part  of  tbe 
militia,  nor  of  tbe  state  goyemmftnt  It  will 
be  obaerred,  bo-wever,  tbat  tbe  Constltntlon 
in  the  same  article  provides  for  tbe  organlza< 
tlon  of  voIuntoCT  companies,  and  provides 
that  tbe  Governor  may  call  out  either 'the 
volnnte^  or  mllltia,  or  both,  to  execnte  the 
laws,  etc.,  thns  manifesting  an  Intention  to 
treat  them  both  alike  as  a  part  of  govern- 
ment. Stress  is  laid  in  the  argament  on  the 
part  of  the  state  that  tbe  preamble  of  tbe 
act  recites  that,  'In  order  to  carry  oat  the 
provisions  of  the  act  of  Congress  approved 
January  21,  it  is  necosary  l^at  the 

state  render  financial  aid  to  Its  idthtea  sol- 
diery," and  tbat  this  language  negatives  any 
Intention  on  tbe  part  of  the  lawmakers  to 
provide  for  the  appropriation  as  a  necessary 
expense  of  government  It  Is  manifest,  how- 
ever, tbat  the  primary  object  of  the  Legls- 
latnre  was,  as  the  title  of  tbe  act  plainly 
states,  "to  promote  the  efficiency  of  the 
Arkansas  State  Omtrd"  by  supplementing  tJie 
funds  offered  for  that  pnrpose  by  tbe  na- 
tional govmiment  with  an  appropriation  of 
the  state's  funds.  Regardless  of  the  forms 
and  leeitalB  of  tbe  act,  it  was  an  appro- 
prlati<Hi  to  maintain  tbe  state  guard,  and,  as 
we  bold  that  Uiat  Is  a  part  of  the  neces- 
sary expenses  of  government,  tbe  act  must 
be  sustained.  We  cannot  look  to  the  motives 
which  influenced  tbe  members  of  the  Legis- 
lature to  determine  the  object  'and  validity 
of  a  statute,  nor  can  we  review  the  legis- 
lation as  to  Its  propriety  or  expediency. 

It  IB  farther  urged  against  the  validity  of 
the  act  that  it  violates  the  provision  of  the 
GonstltntlMi  (section  30,  art  6)  to  the  effect 
that  bills  for  approprlatlonB  other  than  tbe 
ordinary  expense  of  the  executive,  legisla- 
tive, and  Judicial  d^rtments  of  tbe  state 
■ball  be  made  by  separate  bills,  each  on- 
bracing  but  one  subject  It  Is  argued  tbat 
the  part  of  the  act  making  an  appropriation 
toe  tbe  use  of  the  Adjutant  General,  in.  ef- 
fect, repeals  section  5295,  E:irby's  Dijg.,  i»fo- 
Tldlng  that  the  duties  of  Adjutant  Oenwal 
shall  be  performed,  without  compensatlfHi, 
by  the  private  secretary  of  tbe  Governor 
and  tbat  It  Is  foreign  to  the  main  object  of 
tiie  bill.  It  is  sufficient  to  oas  the  language 
of  Judge  Gooley,  which  has  been  quoted  with 
approval  by  this  court  as  follows:  "Tbe 
general  purpose  of  these  provisions  Is  ac- 
complished when  a  law  has  but  one  general 
object  which  is  fairly  Indicated  by  Its  title. 
To  require  every  end  and  means  necessary 
m  conv«ilent  for  tbe  accomi^lsbment  of  this 
general  object  to  be  provided  for  by  a  Bt^ 
arato  act  relating  to  that  alone  would  not 
only  be  unreasonable,  but  would  render  leg- 
islation impossible."  Cooley's  Const  Lim. 
(7th  Ed.)  p.  205.  In  State  v.  Sloan,  si^ra, 
this  court  said:  *^e  unity  of  tbe  sObJect 


of  an  aronvrtatlMi  Is  not  bfokoi  by  ai^ro- 
prlatlng  several  sums  toe  several  qtedte 
objects,  which  are  necessary  or  owvenleDt 
or  tend  to  the  accompllsbmeDt  <^  me  gen- 
eral design,  notwithstanding  other  purposes 
than  the  main  design  may  be  lliereby  sub- 
8«rved." 

Tbe  chancellw  conduded  tbat  tbe  statute 
in  question  was  legally  passed,  and  dismissed 
tbe  conqilalnt  for  want  of  equity.  Tbe  decree 
Is  affirmed. 

HILL,  C.  J.  (dissenting}.  Blackstone  sayi; 
"An  act  of  Parliament  *  *  *  is  the  exer 
else  of  tbe  highest  authOTity  tbat  this  king- 
dom adcnowledges  upon  earth.  It  batb  pow- 
er to  bind  evwy  subject  In  the  land,  and  tbe 
dominions  thereunto  belonging,  nay,  even  tbe 
Sing  himself,  If  particularly  named  therein." 
1  Black.  Com.  c.  2,  p.  121.  Tbe  "long  tnln 
of  abuses  and  usnrpatlrais"  causing  tbe  De^ 
laratlon  of  Independence  Impelled  tbe  sign- 
ers thereof  to  decbue  tbat  "It  Is  their  [the 
people's]  duty  to  throw  off  such  government 
and  to  provide  new  sroafds  for  tbelr  future 
security."  In  the  formatkm  oi  tbe  national 
government  and  in  tbe  governments  of  the 
several  states  writtra  ctHistltutlona  weie 
evolved  as  new  guards  for  future  safetr,  and 
In  them  wore  placed  limitations  on  tbe  para- 
mount power  of  tbe  legislative  departmeot 
of  government.  A  aystem  of  co-ordinate 
powers,  each  supreme  In  Itsdf,  and  each  fet- 
tled the  Constttatton,  was  created.  "Tbe 
courts  of  law,  state  and  federal,  held  a  place 
in  OUT  system  unparalleled  in  tbe  pollUcil 
system  of  other  countries,"  says  Thorpe  la 
bis  Constitutional  History.  Tbe  same  learn- 
ed author  points  out  tbat  in  tbe  early  dajs 
of  American  Ind^ndence  tbe  idea  prevailed 
tbat  the  Legislature,  succeeding  to  tbe  pow- 
er of  Parliament  was  supreme;  and  tliat  in 
1787  tbe  Court  of  Ccmferenoe  of  North  Caro- 
lina declared  an  act  void  for  taking  away  tbe 
right  of  trial  by  Jury,  and  its  dedaloD  was 
vigorously  assailed.  It  was,  however,  fol- 
lowed by  other  courts,  and  the  principle  was 
imbedded  in  tbe  Constitutions  of  tbe  United 
States  and  tbe  several  states.  2  Tboi^  Cm. 
History  U.  S.  pp.  462-465.  In  1803  tbe  ques- 
tion came  before  the  Supreme  Court  of  tbe 
United  States  In  Marbury  t.  Madison,  1 
Cranch,  137,  2  L.  Ed.  60^  and  was  forever 
put  at  rest  by  the  decision  ot  Chief  Jnstike 
Marshall.  On  this  point  the'optailon  Is  obiter 
dictum,  but  Its  reasoning  ended  all  contro- 
versy on  the  subject  and  made  it  clear  that 
It  was  not  only  the  right  but  tbe  solemn  du- 
ty, of  tbe  Judiciary,  to  declare  void  any  l^is- 
latlon  violative  of  tbe  Constltntlon.  Tbe 
chief  justice  asked;  "To  what  purpose  are 
powers  limited,  and  to  what  pnrpose  la  tbat 
limitation  committed  to  writing.  If  duae  Un- 
Itations  may  at  any  time  be  passed  by  tbose 
Intended  to  be  restrained?"  Tbe  answer  was 
obvious.  This  subject  was  reviewed  by  tbe 
Supreme  Court  of  the  United  Statea  la  Mnr 
ler  V.  Kansas.  128  D.  S.  628.  8  819.  Ct  m 
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31  I4.  Bd.  206.  and  It  was  asaln  reiterated, 
tliat  **Ota  coorta  most  obey  the  Oonstltatfcm, 
raOier  ttiaa  the  lawmaking  department  of 
sovermnoit,  and  must,  upon  their  own  re- 
mxnudhUltr,  detarmlne  whether,  in  any  par- 
ticular case,  tfiose  limits  haxe  been  passed." 
It  Is  micontroTerttbly  true  that  it  Is  the  duty 
of  this  court  to  determine  whether  the  coin 
stltnticnal  limitation  that  **m>  state  tax  shaU 
be  allowed,  or  appnvilatlon  of  money  made, 
except  to  raise  means  for  the  payment  of 
the  Just  debts  of  the  state,  for  defraying  the 
necessary  expenses  of  goremment,  to  sostain 
common  Bchools,  to  repel  inTsslon  and  sop- 
preaa  Insnrrectlon,  except  by  a  maj<alty  of 
two-thirds  of  both  houses  of  the  Gmeral  As- 
sembly," has  been  orerriden  by  the  act  in 
qneatiott.  The  act  Is  .son^t  to  be  sostalned 
as  one  "fiir  defraying  the  necessary  expens- 
es of  goremmmt"  The  argomoit  Is  two- 
fold: a)  That  the  detwmlnation  of  what 
constltntes  the  necessary  expenses  of  gor- 
emment  is  a  matter  exchndvely  for  tbe  Oen- 
eral  Assembly,  and  not  the  courts,  and  (2) 
that  this  ]m  a  necessary  expense  of  gorem- 
ment  wltldn  the  meaning  of  the  abore  qnot- 
ed  claose. 

1.  la  the  li^Ulature  the  final  arbiter  of 
what  Is  a  "necessary  expense  of  goTem- 
ment"?  The  same  question  in  different  form 
has  ottm  been  before  the  courts,  and  a  few 
of  ttie  cases  may  be  selected  to  show  the 
trend  of  decision.  The  Gonstltntion  of  Sooth 
OaroBna  provided:  "For  the  purpose  of  de> 
fraying  extraordinary  expenditures,  the  state 
may  contract  public  debt%  but  auch  debts 
■hall  be  atithorlced  by  law  for  some  single 
object  to  be  distinctly  stated."  The  Legisla- 
ture passed  an  act  authorising  a  public  debt 
to  be  created  the  relltf  of  the  treasury." 
The  court  said:  "TbB  position  tak«i  by  one 
of  the  couns^  for  appellants  that  the  ques- 
tion wbethtf  a  debt  proposed  to  be  contract- 
ed la  for  the  purpose  of  defraying  an  ordi- 
nary or  extraordinary  expenditure  Is  one  ex- 
clusively for  tiie  determination  of  tiie  Leg^ 
iBlature,  and  the  fact  that  they  anthivlEed 
the  loan  must  be  regarded  as  sufficient  otI- 
dence  that  Its  object  was  to  meet  an  extraor- 
dinary eq)endltnre.  would,  it  seems  to  ns, 
raida*  the  constitutional  proTlslon  wholly 
nugatory.  Such  a  pvorislon  was  undoubted- 
ly Inserted  as  a  check  upon  the  power  oT  the 
Legislature  to  contract  public  debte,  and  ft 
follows  necessarily  that  it  cannot  determine 
conclusively  the  llmito  of  Its  powers  in  this 
respect  ftv  otherwise  there  would  be  no 
check  upon  ite  powers  except  Ito  own  wllL" 
Whaley  t.  GalUard,  21  8.  CL  660.  This  Is 
equally  true  In  this  case.  If  this  aivroprla- 
tlon  is  not  one  "tor  defraying  the  necessary 
expenses  of  government ,**  then  the  check  up- 
on the  Legislature  inserted  In  the  Constitu- 
tion from  passing  such  bills  without  a  "ma- 
i<Klty  of  tin>-thlrds  of  both  houses  of  the 
General  Assembly"  is  wholly  nugatory,  fv, 
if  a  m^rity  of  the  L^latuze  is  the  sole 
Judge  of  its  powCT,  It  could  declare  any  ap- 


propriation to  be  <me  for  "defraying  the  nec- 
essary expenses  ttf  government,"  and  leave 
its  own  will  de  sole  check  iqMm  the  treas- 
ury. In  Georgia  the  Constitution  forbids  the 
Legislature  from  delegating  to  any  county 
the  rli^t  to  levy  a  tax  except  for  purposes 
therein  mentioned,  among  others,  "expenses 
ot  ttie  courts."  The  Legislature  passed  an 
act  requiring  the  county  commissioner  of 
Fulton  county  to  levy  a  tax  to  pay  fees 
claimed  by  former  ctty  solicitors.  The  court 
said:  "It  may  be  argued,  however,  that  the 
Legislature  has  the  power  to  determine  and 
define,  under  this  paragraph,  what  are  ex- 
penses of  courts,  and  the  courts  would  be 
bound  by  Ito  dtf  nitton.  This  may  or  may 
not  be  true.  It  Is  unnecessary  for  us  to  de- 
tarmlne in'  this  case  -frtietber  the  L^^la- 
ture  can  enlarge  the  common  and  usual 
meaning  of  ttiese  words  or  not  It  Is  suffi- 
demt  for  us  to  say  that  the  Legislature  did 
not  say  that  the  claims  of  the  defendants  Id 
error  were  o^penses  of  court"  Adair 
Ellis.  88  Ga.  404,  10  8.  B.  117.  In  Indiana 
the  Gonstltntion  says:  "No  law  shall  au- 
thorize any  debt  to  be  ctmtracted  on  b^alf 
ot  the  stete,  except  In  the  following  cases: 
To  meet  casual  d^dto  in  the  revenue;  to 
pay  the  interest  on  the  state  debt;  to  repel 
invadon,  suppress  Insurrection,  or,  If  hos- 
tilities be  threatened,  provide  tot  the  public 
defoise."  An  act  was  passed  authorising  a 
loan  for  the  purpose  ot  carrying  on  the  state 
govemment,  and  making  provisions  for  fund- 
ing an  outstanding  temporary  loan.  The 
court  said:  "Governmente  rannot  be  c<m- 
dncted  without  lodging  power  somewhere. 
Wherever  It  may  be  lodged  It  Is  liable  to  be 
abused,  <»  to  be  imprudently  exercised.  But 
while  we  assert  the  poww  of  the  courte  to 
decide  on  the  constltoetoaality  of  every  law 
that  may  be  passed,  we  nevertheless  recog* 
nise  the  rule  is  well  settled  which  declares 
that  when  an  act  Is  passed  In  the  exercise  of 
a  power  or  duty  expressly  committed  to  the 
Legislature,  or  when  the  validity  of  an  act 
depends  upon  the  ascertainment  of  facte 
which  must  have  existed  antecedent  to  the 
law,  all  that  the  courte  can  do  is  to  inspect 
the  act,  and  determine  from  ite  Ko/pe  and 
tCTor  and  the  concurrent  history,  of  which 
th^  take  judicial  notice,  whether  or  not  It  la 
apparently  within  the  power  conferred,  as- 
suming that  the  requisite  facte  were  ascer- 
telned.  •  •  •  It  by  no  means  follows  that 
the  power  ot  the  Le^atnre  is  without  limit 
or  ctmtrol  In  respect  to  creating  or  contract- 
ing debt  against  the  state.  As  before  re- 
marked, courte  are  supposed  to  teke  cog- 
nizance of  the  current  public  history  of  af- 
fairs, and  to  construe  enactmente  of  the  Gen- 
eral Assembly  in  tbe  light  of  concurrent  hls- 
twy.  If,  under  pretense  that  an  invasion 
was  threatened,  or  that  tosnrrectlon  was  im- 
minent the  Legislature  should  authorize  a 
loan  when  It  was  a  known  fact  to  every  in- 
telligent person  that  the  assumption  was  a 
mere  pretense,  courte  would  not  hesitete  to- 
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declare  tbe  act  void."  Other  IHostratlons 
are  given  of  legislating  for  one  purpose  nn- 
der  the  guise  of  another,  which  the  courts 
must  arrest.  Hovey,  Governor,  v.  Foster, 
118  Ind.  S02.  21  N.  B.  89. 

This  case  plainly  marks  the  limits  of  the 
L^tlslatore,  and  designates  the  class  of  cases 
where  the  discretion  of  the  Legislature  must 
control;  for  Instance,  In  determining  whether 
a  general  law  could  be  made  a^llcable  to 
a  matter  covered  by  a  special  one.  Tbe  In- 
diana court,  like  this  court  In  Davis  v. 
Oalnes,  48  Ark.  870,  8  S.  W.  184,  holds  that 
no  issue  can  be  made  on  such  discretionary 
matters,  which  are  addressed  solely  to  the 
discretion  of  the  Legislature.  As  Illustrat- 
ing the  finality  of  facts  determinable  by  the 
Legislature  may  be  foimd  casM  where  the 
Constitution  requires  evidence  of  publlcatlcoi 
of  notice  of  local  bills.  This  class  of  cases 
was  recently  discussed  and  the  authorities 
reviewed  In  Waterman  v.  Hawkins  (Ark.) 
86  S.  W.  844.  The  appellee  urges  State  v, 
Sloan,  66  Ark.  675,  63  S.  W.  47,  as  an  author- 
ity conclusive  on  this  court  that  tbe  Legis- 
lature Is  the  sole  Judge  of  what  is  neces- 
sary expense  of  government.  In  that  case 
the  then  Attorney  General  called  In  question 
an  act  providing  for  the  erection  of  a  new 
capitol,  and  appropriating  money  therefor, 
on  the  ground  that  It  was  not  a  necessary 
expense  of  government,  and  consequently  re- 
quired two-thirds  vote  In  each  house.  The 
court  held  that  the  Legislature  was  the  pn^ 
er  forum  in  which  the  necessity  for  a  new 
capitol  was  to  be  tried,  and,  when  It  passed 
a  bill  In  ^ect  so  declaring,  then  such  find- 
ing was  conclusive.  Manifestly  this  decision 
Is  right,  for  there  was  a  question  of  fact  and 
of  legl^;Iative  judgment  on  the  necessity  for 
such  a  public  building,  and,  as  aptly  said  in 
the  Indiana  case  heretofore  quoted  fnmi, 
"courts  cannot  make  an  Issue  of  fact,  or 
review  the  facts  as  such,  upon  which  tbe 
Legislature  must  be  presumed  to  have  pass- 
ed, In  order  to  determine  the  validity  of  an 
act  of  the  Legislature."  Had  the  General 
Assembly  declared  new  carpets  necessary 
for  the  legislative  halls,  no  question  could 
be  raised  on  that  fact  The  determination  of 
tt  is  solely  with  the  Legislature.  And  In  no 
lesser  degree  the  housing  of  the  state  gov- 
ernment is  a  matter  addressing  itself  solely 
to  tbe  Legislature  and  its  determination  of 
tiie  necessity  final.  But  it  conid  not  be  ques- 
tioned that  If  a  succeeding  Legislature,  or 
several  succeeding  ones,  shonid  appropriate 
each  $1,000,000  for  a  new  capitol,  these  mul- 
titudinous Capitols  would  be  a  pretext.  The 
language  of  Mr.  Justice  Harlan  In  Mugler  v. 
Kansas,  supra,  would  be  applicable  to  such 
legislation:  "The  courts  are  not  bound  by 
mere  forms,  nor  are  they  to  be  misled  by 
mere  pretenses.  They  are  at  liberty — Indeed, 
are  under  a  solemn  duty — to  look  at  the 
substance  of  things  whenever  they  enter  up- 
on the  Inquiry  whether  the  Legislature  has 
transcended  ttM  limits  oC  Its  anthOTtty." 


Other  instances  are  supposed  In  Hov^  t. 
Foster,  where,  even  in  face  of  legialatiTe 
declarations  bringing  the  act  wltliin  a  cer- 
tain class,  if  the  concnrrent  history  proved 
it  to  be  an  evasion  of  the  Constitution  tbe 
courts  must  annni  it.  Therefore  it  is  plain 
that  even  in  that  class  of  legislation  essen- 
tially in  the  discretion  of  the  Legislature,  like 
capItols  and  public  buildings,  and  wwks  and 
other»matter8  of  that  class,  the  legislative 
authority  is  not  beyond  the  power  of  the 
Judiciary  whea  tt  palpably  invade  the  C<m- 
stltutlon,  and  its  own  declarations  are  not 
conclusive  on  the  subject  In  view  of  these 
authorities,  it  cannot  be  said  that  the  Legis- 
lature was,  in  the  class  of  legislation  now 
before  the  court,  the  final  arbiter  of  whethM 
the  appropriation  was  a  necessary  expense 
of  government 

Z  This  view  brings  the  act  Itself  for  con- 
sideration. Bead  in  the  light  of  "concarrent 
history,"  It  cannot.  In  these  days  of  pro- 
found peace,  be  sustained  as  necessary  In 
order  to  "repel  invasion  and  suppress  Insur- 
rection." It  is  gratifying  to  know  that  civil 
process  is  served  and  obeyed  In  the  remot- 
est hamlet  in  the  state.  Tbe  question  re- 
curs under  the  clause  that  this  appropriation 
mnst  be  to  defray  "tbe  necessary  expenses 
of  government,"  or  it  is  invalid.  In  tbe  first 
place,  the  act  bears  its  death  wound  on  its 
face.  It  declares:  "Whereas,  in  order  to 
carry  out  the  provlBlone  of  the  act  of  Con- 
gress, approved  January  21,  1903,  it  Is  neces- 
sary that  the  state  render  financial  aid  to 
Its  citizen  soldiery;  therefore,  be  it  enacted," 
eta.  This  is  for^gn  to  a  declaration  that 
the  appropriation  ia  a  necessary  expense  of 
goverament  for  the  necessity  for  this  leg- 
islation is  declared  to  be  to  render  financial 
aid  to  the  citizen  soldiery  in  order  to  obtain 
the  benefit  of  an  act  of  Congreas  which  ap- 
portions funds  to  the  state  guards  in  pro- 
portion to  the  representation  wh^  the  state 
guards  hold  practice  marches  for  at  least 
five  days  in  each  year,  and  ass^uble  for 
drill,  Instruction,  and  practice  at  least  24 
times  a  year,  and  other  details.  Httice  tbe 
reason  for  this  bill,  as  declared  on  its  face, 
is  to  provide  funds  for  practice  marc  be  a. 
drills.  Instructions,  etc^  In  order  to  fulfill  tbe 
requirement  of  the  acts  of  Congress  In  bring- 
Ing  the  militia  to  a  standard  required  in  or- 
der to  obtain  more  funds  to  be  naed  for  Bke 
purposes.  The  members  of  the  General  As- 
sembly could  welt  vote  for  this  bill,  deeming 
It  a  vary  prt^er  subject  for  an  aj^roiMla- 
ti(Hi.  without  ever  having  their  attmtion 
drawn  to  whether  It  was  a  necessary  ex- 
pense of  government  or  mer^y  a  propnr  ex- 
pense. In  fact,  the  bill  negatives  the  idea 
that  it  is  a  necessary  expense  of  govern- 
ment, and  shows  on  Its  face  a  very  proper 
subject  for  favorable  consideration  on  otber 
grounds;  and,  if  two-thlids  <rf  both  boaaee 
had  so  regarded  It,  than  no  questlui  coold  be 
raised,  but  two-thlxds  did  not  regud  it  titba- 
proper  or  necessary.  In  the  next  piac«,  ulde 
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from  the  declaration  referred  to,  It  cannot 
be  Bald  of  this  appropriation  that  It  la  a 
neceaaary  expoise  of  goremmrait  It  la  ar- 
<aed  that  the  Conatltatkni  recognizes  the 
militia,  and  provides  for  tta  wganlaatlon, 
«qulpmeat,  and  training  "bf  the  Genwal  As* 
aeml^,  and  therefore  this  apprcqwlatlon 
made  nnder  its  express  sanction  renders  it 
TaUd  as  a  necessary  expense  of  govonment 
The  conclnslfm  does  not  follow  the  premise 
becanae  the  jirovlalon  for  this  organization, 
equipment,  and  training  carries  no  Intima- 
tion or  infmnce  that  the  same  Is  neoassaij 
to  the  goremment,  but  mer^  that  It  is  a 
proper  snbject  tor  leglslallTe  actloD.  There 
are  many  similar  prorlslons  In  the  Gonstita- 
tlOD.  For  Ulostratlon,  It  prOTldBs  that  the 
General  Assembly  ahall  paas  sndi  laws  as 
will  foster  and  aid  the  agricnltoral,  mining, 
and  manufacturing  Interests  of  the  state. 
Article  I  1.  If  the  Legislature  passed  a 
law  for  the  agrlcnlturalisla  to  hold  county 
meeUngs  at  least  2i  times  a  year,  and  4 
state  meeting  for  flTe  days  each  year,  where 
they  were  trained  and  Instructed  In  agricul- 
ture, no  one  would  deny  that  an  appropria- 
tion to  meet  the  eqtoises  Inddent  to  these 
gatherings  would  be  a  pR^>er  field  for  Jegis- 
latlim;  and  yet  bold  would  he  be  who  assert- 
ed, as  a  iG^al  proposition,  that  such  an  ap- 
intipriatton  was  a  "necessary  eqwnse  of  gOT- 
Miunent"  It  has  equal  constitutional  en- 
«onragement,  and  a  more  mandatory  duty  is 
laid  on  the  L^slature  to  foster  agriculture 
tiian  there  Is  to  arm,  SQulp,  and  train  the 
militia.  Again,  the  Constlflitlon  provides: 
'intelligence  and  virtue  being  the  safeguards 
of  liberty  and  the  bulwark  of  a  free  and 
good  government,  tiie  state  shall  ever  main- 
tain a  general,  suitable  and  effldent  system 
of  free  scho(^  whereby  all  persons  in  the 
state  between  the  ages  of  six  and  twenty-one 
may  receive  gratuitous  InstrucUon."  "The 
■upervislon  of  puUlc  schools  and  the  execu- 
tion of  the  laws  regulating  the  same  ^11  be 
vested  In  and  oonflded  to  such  officoa  as 
may  be  provided  for  by  the  General  Assou- 
bly."  Const  art  14,  H  1.  4.  Certainly  ax^ 
tlcle  11,  providing  tot  the  o^nlzatlon,  equip- 
ment and  training  of  the  militia  under  laws 
to  be  passed  by  the  Oen«al  Assembly,  Is 
not  as  mandatray  for  such  legislation  as 
diese  provisions  requiring  tiie  organization 
and  maintenance  of  free  schools  undv  oSH- 
can  to  be  provided  by  the  Legislature. 

It  Is  tigniflcant  that  wheat  the  framers 
came  to  provide  what  appr(q;Hrlatl<xas  could 
be  made  by  majority  vote,  tb^  classed  sup- 
port of  ttie  comm(m  schools  on  equal  terms, 
not  a  part  of  the  neoesaa^  upenses  of  gov- 
ommiHit  and  inovlded  that  these  two  objects 
and  expenses  to  repel  Invasion  or  suppress 
insurrection  should  be  the  only  three  pur- 
poses for  which  money  could  be  voted  out  of 
tbe  treasury  without  a  two-thirds  vote.  A 
strong^  argmnent  could  be  made  on  the  con- 
stitutionality of  expenses  fw  the  malnte- 
jiance  ot  free  sdboc^  as  a  necessary  expense 


of  stote  government  Ukan  In  favor  of  the  mi- 
litia, and  yet  the  Oonstltntlon  makers  them- 
selves recognized  that  tt  was  not  within  that 
clause,  and  expressly  put  them  on  equal  foot- 
ing. But  tt  Is  argued  that  the  militia  is  part 
of  the  executive  brandi  of  govemmoit  (uid 
subject  to  service  as  such.  In  time  of  Inva- 
sltti  and  Insorrectlon  It  Is  a  necessary  arm 
of  government  and  the  Gkmstltution  express- 
ly provides  that  in  such  times  only  a  major- 
Ity  Is  required  to  take  money  from  the  trees* 
ury  to  defray  the  expenses  of  mlUtla,  as  well 
as  othra  expoiHes  incident  to  sudi  commo- 
tions. Hie  Oraiatltntion  makes  the  militia  of 
the  state  ctmslst  of  all  able-bodied  male  rert- 
dents  betwera  the  ages  of  18  and  40  years 
(with  a  few  exceptions),  and  renders  them 
subject  to  tibe  call  of  the  Gmeral  Assem' 
bly,  or,  in  its  vacation,  tbe  Oovexnor,  to  ex- 
ecute tiie  laws,  repel  Invasion,  suppress  in- 
Burrectltm,  and  to  preserve  the  peace.  The 
sheriff,  in  the  execution  of  tbe  law,  ttie  pros* 
ervatlcm  of  peace,  and  the  suppression  of 
riots  and  Insurrection,  has  like  power  over 
tbe  mlUtla,  and  also  over  all  the  male  in- 
habitants of  his  county.  Subdivision  24,  c. 
40,  Kirby's  Dig.  The  reasoning  whldi  leads 
to  the  conclusion  that  the  training  and  drill- 
ing of  the  mlUtla  Is  a  necessary  eicpense  of 
govenunent  would  lead  to  the  conduslcoi  that 
the  training  of  every  male  Inhabitant  In  the 
science  of  war  is  a  necessary  expense  of  gov- 
onuneit  for  every  one  Is  subject  to  the  same 
dnty  to  the  state  to  execute  Ite  laws  and  lure- 
serve  Its  peac&  The  government  of  Ger* 
many  ctmslders  such  training  of  all  its  male 
subjecte  necessary  for  ite  prenrvatlon,  and 
the  result  Is  that  the  empire  of  Germany  Is 
one  great  armed  camp,  and  every  dtlzen  a 
tr&lned  soldier,  and  taxes  rest  heavily  on  tiie 
people.  In  consequence  of  this  policy  the 
flower  of  Oorman  youth  turn  to  this  country, 
where  experience  has  teught  that  this  bur- 
den is  not  necessary  to  government  Presi- 
dent Waahiivt(m,  In  his  ststb  annual  mes- 
to  C<nigres8,  said:  "The  devising  and 
establishing  ot  a  well-regulated  militia  would 
be  a  genuine  source  of  legislative  honor  and 
a  perfect  title  to  public  gratitude.  I  Uiere- 
fore  entertain  a  bape  that  the  present  session 
will  not  pass  without  carrying  to  ite  full  en- 
ergy the  power  of  organizing,  arming,  and 
disciplining  tbe  militia,  and  thus  providing.  In 
the  langnagie  of  the  Oonstltntlon,  for  calling 
them  forth  to  execute  the  laws  of  tite  Union, 
suppress  insurrections,  and  repel  Invasions." 
1  Richardson,  Messages  &  Papers  of  the 
Presidents,  p.  167.  Mr.  Jefferson,  in  bis  first 
inaugural,  in  the  enumeration  of  ess^tlal 
principles  of  govemmrait  which  ought  to 
shape  Its  administration,  mentioned  these: 
"A  well-regalated  militia,  our  best  reliance 
In  peace  and  for  the  flnt  mtnnente  of  war, 
till  regulars  may  reUeve  them;  the  suprem- 
acy of  the  dvU  over  the  mllitery  audiorlty ; 
economy  in  the  public  expense  Oiat  labor 
may  be  lightly  bnrtliened.''  Id.  p.  S2S.  In 
presenting  the  cause  of  militia  organization 
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for  favorable  legl0latl<»i,  these  greatest  of  the 
Presidents  fall  to  present  It  as  a  necessary 
expense  of  the  goTemment,  but  present  It  as 
one  well  worthy  the  favorable  conalderatloa 
of  the  lawmakers.  If  the  case  could  not  be 
strong^-  pres^ted  when  the  goTemmeQt  was 
Juat  emerging  from  the  Revolution,  and  when 
civil  disorders  were  prevalent  and  Indian 
warfare  a  menace  on  the  border,  what  can  be 
said  In  Its  favor  aa  a  necessary  expense  of 
government  in  these  "piping  times  of  peace?" 

The  time-honored  theory  of  a  free  govern- 
ment Is  that  Its  safety  depends  on  its  citizens, 
not  its  standing  army;  and,  to  that  end,  ml- 
Utlk  organizations  have  always  found  enconr- 
agement  In  legislation  which  has  heretofore 
been  genius  In  titles  and  sparing  in  appro- 
priations. Part  of  the  laws  now  found  in 
Kirby's  Digest  on  mlUtla  organization  date 
back  to  1845.  The  first  appearance,  howev^, 
of  salaries  In  time  of  peace  to  militia  officers, 
and  appropriations  for  military  training  and 
practice,  are  found  in  this  act  and  Its  proto- 
type of  1903.  These  favorable  considera- 
tions of  mllltla  organisation  and  training, 
however,  find  reflection  In  the  statutes  of 
many  of  the  states  of  the  Union,  in  acts  ap- 
propriating mon(7  for  purposes,  In  some  re- 
spects, similar  to  the  act  in  qneation.  This 
state  In  1903  appropriated  ^^ZtO  "to  promote 
the  efficiency  of  the  state  guard,"  of  which 
$4,000  was  for  military  encampments  and 
practice  marches.  There  was  no  showing  on 
the  face  of  the  bill  that  It  was  for  any  other 
purposes  than  to  promote  the  efficiency  of  the 
militia,  and  tbtei  bill  contains  the  same  title, 
and  adds  In  a  preamble  the  necessity  of  the 
appropriation  in  order  to  obtain  the  govern- 
ment aid  presumably  to  further  promote  the 
efficiency  of  the  mllltla.  This  la  the  sole  de- 
clared purpose  of  this  legislation,  and  to 
treat  it  as  necessary  expenses  of  government, 
when  the  General  Assembly  has  not  so  de- 
clared, and  no  one  so  declared  except  per- 
chance the  presiding  officers  of  the  houses  In 
declaring  the  bill  passed  on  majority  votes, 
would  be  straining  an  act  belonging  to  one 
class  Into  another.  The  courts  always  hesi- 
tate in  differing  with  a  co-ordinate  branch  of 
the  government,  but  in  this  case  the  hesita- 
tion should  not  be  so  pronoxmced,  because 
there  is  no  evidence  that  the  General  As- 
sembly has  ever  considered  and  determined 
that  this  act  was  a  necessary  expense  of  gov- 
ernment The  presiding  officers  of  both 
houses  must  have  so  classed  It,  or  else  It 
would  not  have  been  declared  carried  on  ma- 
jority votes.  It  may  be  that  their  attention 
was  not  called  to  this  section  of  the  Consti- 
tution, or  In  the  hurry  of  legislative  proceed- 
ings' they  did  not  have  time  to  consider  or  In- 
vestigate it  In  fact.  If  they  had  each  ruled 
It  required  two-thirds  votes,  a  majorl^  could 
have  overruled  their  decisions,  and,  without 
the  courts  determining  it,  a  bare  majority 
novli  withdraw  money  from  the  treasury. 


and  overrule  the  Speaker  and  President  and 
thus  set  at  defiance  the  constltational  Um- 
Itatlons  Imposed  upon  them.  The  Constitu- 
tion Is  committed  to  the  judiciary  to  pre- 
serve, and.  In  the  e^erdae  of  that  (katj,  tbii 
act  oncbt  to  be  declared  Tdd. 


BUNCH  v.  TIPTON  at  aL 

(Siq^iDw  Ooort  of  AitkanmM.   Joua  Sfc  19QS.) 

SPBOmO  PXBFOBHANOB— Unavthoxizbd  Gou- 
TUOT  or  BOABU. 

A  contract  of  the  board  of  tructeea  of  the 
state  charitable  Instltations  for  parchase  of 
coal  for  four  months  in  advance  u  onanthor- 
Ised,  and  therefore  will  not  be  specifically  en- 
forced,  the  statute  reQulring  the  board  to  ad- 
vertise monthly  for  such  supplies,  the  contract 
therefor  to  be  awarded  on  the  first  Monday 
of  each  month  for  the  soeceediog  month. 

Appeal  from  Pulaski  Chancery  Court;  Jeose 
C.  Hart,  Chancellor. 

Action  by  one  Bundi  against  H.  C  Tfpton 
and  othen.  Judgnmit  for  defendants. 
Plaintiff  appeal^  Afflrmed. 

Morris  H.  Gohn,  fw  wpeUant  Brtdibaw 

ft  Helm,  for  appellees. 

BIDDICK,  3.  This  la  an  action  to  compel 
H.  C.  Tipton  and  others,  com[fflsing  the 
board  of  trustees  of  the  state  charitable  In- 
stitutions, to  spedflcally  perform  and  carry 
out  a  contract  for  the  purchase  of  coal  from 
the  plaintiff  for  such  institutions  during  the 
months  of  December,  19(^  and  January, 
February,  and  March,  19(».  Plaintiff  al- 
leged that,  after  having  made  such  contract 
with  him,  and  after  he  bad  given  bond  and 
prepared  to  fully  carry  out  the  contract  oa 
his  part,  the  board,  in  January,  190S,  arbi- 
trarily, and  without  cause,  rescinded  the  con- 
tract, and  refused  to  accept  or  pay  tor  cosi 
from  the  plaintiff.  The  defendant  demurred 
to  the  complaint,  and  the  demurrer  vaa  sus- 
tained, and  the  complaint  dismissed. 

We  are  of  the  opinion  that  this  jodgment 
must  be  affirmed  for  the  reason  that  under 
the  statute  the  board  bad  no  right  to  coa- 
tract  for  coal  for  a  longer  period  than  one 
month.  The  statute  requires  that  the  board, 
through  its  purchasing  agent,  shall  adver 
Use  monthly  for  such  supplies  "for  ten  days 
before  the  first  Monday  In  each  month,  upon 
which  day  the  contract  for  the  sncceedlBg 
month  shall  be  awarded  to  tiie  lowest  and 
best  bidder  for  the  furnishing  of  said  sap- 
piles."  This  statute  la  mandatory,  and  shows 
that  the  board  had  no  right  to  make  the 
contract  which  It  made  with  i^aintlfl.  The 
action  of  the  board  In  making  the  contract 
and  then  refusing  to  comply  with  it  no  doabt 
caused  Inconvenience  and  loss  to  plaintiff, 
but,  as  the  contract  was  contrary  to  tba 
statute,  the  courts  cannot  enforce  It 

Judgment  affirmed. 
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GBOBSBECK  r.  ICTAJTS. 

(Court  of  Olvil  Appeals  of  TexM.    Jane  2S» 
1905.) 

1.  Lardlobd   and   TEKAnr  —  I^rdlobd*8 

Lnir — CbOPB— POBSBBSION. 

A  landlord,  b7  virtue  of  hfa  lien,  baa  such 
poaaeaaory  ri^ts  in  the  crop  of  hie  tenant  as 
ratltlea  nim  to  prevent  Ita  lemorai  fnan  the 
premiaes  by  a  creditor  of  the  tenant  ander  an 
execution,  and  to  maintain  an  action  for  the 
trial  of  the  right  of  property  in  order  to  have 
the  property,  if  so  removed,  returned  to  the 
premises. 

[Ed.  Note^For  case*  in  point,  aee  vol.  82, 
Cent.  Dig.  Ludlord  and  Tenant,  |  49%  101% 

1027.] 

2.  6ame. 

A  landlord,  by  virtue  of  his  lien,  has  no 
rigbt  of  poeaessioo  as  against  the  tenant,  and  a 
levy  on  a  tenant's  Interest  in  a  crop,  where  the 
crop  Is  not  removed  'from  the  premises,  is  valid. 

[Ed.  Note. — For  cases  in  point,  see  vol.  21, 
Cent  Dig.  Ezecntion,  I  vol  82,  Cent  iMg. 
landlord  and  Tenant,  i|  492,  lOlO] 

8.  SAMB-<lABni8nUEnT.  > 

Where  a  tenant  bad  placed  the  crop  levied 
aa  by  his  creditor,  which  bad  been  previously 
gathered,  in  the  possession  of  his  landlord  as 
security  for  Indebtedness  dne  the  landlord,  the 
creditor  could  reach  the  tenant's  intereat  in  tbe 
CTtrp  by  gamiabment  proceedings. 

Supplemental  opinion. 

For  former  opinion,  no  N  B.  W.  4Sa 

KiBASANTS,  J.  In  our  oi^lon  In  tlH* 
cue  filed  at  a  former  day  of  tbla  term  ^ 
S.  W.  49(9,  In  dlscoHlng  tbe  right  of  a  cred- 
itor of  a  tenant  to  lery  npon  and  take  from 
the  rented  premises  crops  grown  thereon  by 
the  tenant,  we  make  the  fMlowlng  state* 
ment:  "We  know  of  no  case  In  whl<di  the 
question  has  been  opresaly  decided,  hot  we 
are  of  ojrinion  that  tbe  crop  of  a  tenant  who 
is  Indebted  to  his  landlord  for  rents,  soppUes, 
or  advances  must  be  considered  In  possei^ 
slon  of  the  landlord  so  long  as  it  remains 
upon  the  rated  premises.*'  Tbls  language 
Is  too  broad,  and.  If  taken  literally,  is  an 
erroneons  statement  of  the  law.  All  that 
-we  Intended  to  hold,  as  is  shown  by  the  opin- 
ion  when  read  as  a  whole  and  applied  to  tbe 
facto  of  tbe  case,  was  that  the  landlord  had 
mcb  possessory  righto  In  the  crop  as  would 
entitle  him  to  prevent  Ito  ranoval  from  the 
premises  by  ft  creditor  of  Ibe  toiant  under  a 
-writ  of  execution,  and  to  maintain  an  action 
tcx  tbe  trial  of  tiie  right  of  property  in  order 
to  hare  the  property,  if  so  removed,  retomed 
to  the  premises.  The  landlord  has  no  right 
of  possession  as  against  the  tenant,  and  a 
le^  upon  the  tenant's  Interest  where  Ibe 
crop  Is  not  removed  from  the  premises  would 
be  TQlld. 

Tbe  further  expression  to  the  opinion  that 
the  creditor  could  reach  the  tenant's  toterest 
In  the  crop  by  garnishment  proceedtogv  is 
correct  only  as  api^led  to  the  facto  alleged 
in  the  petition  that  the  tenant  had  placed 
tbe  crop  levied  on,  and  which  had  been  pre- 
viously gadiered.  In  the  possesirion  the 


landlord  as  security  tor  Indebtedness  due 
him.  We  deem  it  v^opee  to  thus  modify  the 
expresstons  to  the  opinion  above  rtferred  to 
in  OTder  that  our  holding  may  not  be  misun- 
derstood. 


TBXA8  &  N.  O.  BT.  00.  v.  FABBINOTON. 

(Court  of  OivQ  Appeals  of  Texas.    Juns  26. 

190S.) 

1.  Gasbixbs— Live  SrocK— Iitjubibs— Amux 
— Acnons— Puunmo— EIPBomcATioira  of 

Where,  in  a  lolt  against  a  carrier  for  de- 
lay and  injnriee  to  live  stock,  plaintiff  claimed 
that  be  was  damaged  by  a  fall  in  the  market 
by  reason  of  delay  in  transportation,  and  by 
depredation  In  value  of  the  animals  caused  by 
draendant's  alleged  n^igence  in  keeping  tiiem 
in  a  muddy  pen,  it  was  error  for  the  court  to 
refuse  to  require  plaintiff  to  separately  state 
what  amount  of  damages  he  claimed  by  reason 
of  tbe  decline  in  pric^  and  also  for  deprecia- 
tion in  value. 

2.  Saicb— EviDXnoi. 

Where,  in  an  action  for  delay  in  the  ship- 
ment of  cattle,  iilaintiff  testified  that  he  knew 
the  time  ordinarily  consumed  in  such  a  ship< 
ment,  he  was  properly  permitted  to  stote  the 
time,  thoogh  he  also  testified  that  he  never  ac- 
companied bnt  (me  shipment. 
8.  SAine— LnoTBD  Liabujtt  —  Oonsrxuc- 

TION. 

A  clause  In  a  contract  for  the  shipment  of 
live  stock,  by  which  the  shipper  agreed  to  re- 
lease the  carrier  from  liabili^  for  delay  after 
delivery  to  Its  agent  and  for  delay  in  receiving 
the  ahipment  after  it  should  be  tendered  to  its 
agent,  did  not  release  the  defendant  from  lla- 
blli^  for  delay  caused  by  the  negligence  of  its 
own  employes. 

[Ed.  Note. — ^For  cases  tai  potot,  see  voL  9, 
Gent  Dig.  Carriers,  fi  941.] 

4.  Same. 

The  word  "agent,"  as  used  In  such  clause, 
referred  to  the  connecting  line  to  which  the 
initial  carrier  contracted  to  deliver  the  ship- 
ment. 

Appeal  from  Lavaca  County  Court;  0.  J. 
Gray,  Judge 

Action  by  A.  O.  Farrington  against  the 
Texas  &  New  Orleans  Railway  Company  and 
another.  From  a  judgment  in  favor  of  plain- 
tiff against  tbe  Texas  and  New  Orleans  Rail- 
way Company  alone,  it  appeals.  Beversed. 

Patton  ft  Schwartx,  for  appellant 

PLBASANTB,  J.  Tbto  Suit  waa  brought 
by  appellee,  E^irlngton,  against  the  appellant 
and  the  San  Antonio  ft  Aransas  Pass  Rail- 
way Company,  to  recovw  damages  alleged  to 
have  been  caused  by  the  breach  by  the  de- 
fendants of  a  ctmtract  witta  him  for  the  ship- 
ment of  two  car  loads  of  calves  from  Halletts- 
vllle,  Lavaca  county.  Tex.,  to  New  Orleans, 
La.  The  petlUmt  allegei;  to  snbstonce,  that 
tbe  San  Antonto  ft  Aransas  Pass  Railway 
Company  accepted  tbe  two  can  at  Halletts- 
vltle,  Tex.,  and  agreed  to  safely  and  securely 
tranqKnt  them  over  Ito  road  and  ito  next 
oomecting  line  of  railway,  to  wit,  the  Texas 
ft  New  Orleans  Ballway,  from  Hallettsvllle 
to  New  Orleans;  that  the  detfsndsntt  did  not 
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dellTer  tbem  wlfli  ordinary  care  and  dili- 
gence, nw  did  defendantB  handle  them  with 
ordinary  care  and  diligence,  but  they  "so 
negligently  condticted  themselves'*  that  th^ 
were  delayed  an  unnsna]  and  unnecessarily 
long  time  between  point  ot  shipment  and 
destination,  and  the  time  in  making  the  delW- 
ery  was  a  long  time  beyond  the  time  ordi- 
narily required,  thereby  canslng  great  dam- 
age to  plaintiff  by  reason  o£  the  fall  In  ma]> 
ket  price  of  the  cattle.  Plaintiff  fnrtiier  al- 
leged that  the  cattle  were  inqwoperly  handled 
In  transit  and  negllgoitly  unloaded  at  Alex- 
andria, a  station  on  line  of  Texas  &  New  Oz^ 
leans  Railway  Ciompany,  In  pens  too  small 
to  accommodate  said  cattle  and  ^ve  them 
feed  and  rest;  that  th^  were  kept  stand- 
ing In  said  pens  In  a  cnn^ed  condition,  and 
belly  deep  In  mnd,  for  a  longer  lime  Qian  nec- 
essary, causing  tbeoa  to  deteriorate  In  valne, 
by  reason  of  their  muddy  condition  and 
shrinkage  in  weight ;  that  one  calf  was  killed 
In  transit  on  account  of  nei^igent  handling^ 
Plaintiff  asked  ft)r  damages  In  tJbe  sum  of 
fS  pw  head  on  those  actually  dellTored  and 
f  10  ftv  the  one  killed  in  transit.  Then  plain- 
tiff prayed  for  total  sum  of  9855  damages, 
and  that  said  sum  be  apportioned  between 
defendants  as  their  liabilities  may  be  shown 
on  the  trial,  uid  for  all  costs  of  suit 

The  d^endants  each  filed  s^arate  answers 
on  September  14,  1904,  In  which  they  de- 
murred special^  on  the  grounds:  <1)  That 
plaintiff  alleged  a  contract  for  dellv^ng  two 
cars  of  calves  over  the  lines  of  the  said 
defendants  to  the  dty  of  New  Orleans,  La., 
and  breach  of  same  by  killing  mie  calf  by 
negligent  hanrtiiny  and  Injuring  the  otbera 
f5  per  head  by  detaining  tliem  in  a  moddy 
pen,  and  prays  for  apportlonm^t  of  damages 
betweoi  defendants,  and  failed  to  give  any 
basis  for  said  aK)ortlonment,  and  did  not 
allege  where  and  in  wbteh  defendant's  pos- 
session or  on  which  line  of  road  the  calves 
were  detained  in  a  muddy  pen,  cr  where  or 
by  which  company  their  injuries  were  caused. 
(2)  That  plaintiff  failed  to  allege  the  length 
of  time  the  calves  were  in  transit,  what  was  a 
reasonable  time  for  transportatlni  betweoi 
points  of  shipment  and  destination,  how  much 
the  calves  were  damaged  being  detained 
in  a  muddy  pan,  or  bow  mudi  plaintiff  was 
damaged  by  a  fall  In  prices,  or  to  lay  any  defi- 
nite basis  by  which  his  damages,  it  any,  conld 
be  detennlned.  Defendants  then  answered  by 
a  genwal  denial,  and  then  vedally  pleaded 
the  contract  of  shipment,  releasing  defend- 
ants from  any  and  all  liability  for  delay  in 
shipping  after  delivery  thereof  to  their  re- 
spective agents ;  that  plaintiff  would  ^"WIF**^ 
all  risk  of  loss  or  damage  not  resulting  fiwn 
the  proven  negligence  of  defendants  or  th^ 
agents;  that  defendants  sboold  not  be  liable, 
in  case  of  feeding  or  watering  the  stock,  for 
ttie  Impofect  dischai^  thareof ;  that  the  lia- 
bility of  eadi  defendant  was  limited  to  dam- 
ages occurring  on  Its  line  of  railway,  and  that 
th^  should  not  be  responsible  for  carriage 


b^ond;  that  tiiey  each  tauuported  said, 
calves  virltli  srpedltl<nL  and  safety  and  due 
diligence,  and  tiiat  the  stodc  suffered  no  In- 
jury; and  eodtt  prayed  that  plaintiff  take 
nothbig,  and  for  costs. 

The  trial  in  the  court  below  without  a  jury 
resulted  In  a  judgmoit  In  favor  of  plaintiff 
against  the  appellant  fOr  llie  sum  of  $200,  and 
in  favor  of  the  San  Antonio  ft  Aransas  Pass 
Railway  Company,  that  plaintiff  take  nothlag 
as  against  It .  The  evidence  shows  0iat  the 
plaintiff  on  August  10,  1903,  delivered  to  the 
Aransas  Pass  Railway  Company  at  Halletts- 
ville  139  calves  for  shipment  to  New  Orleans. 
The  contract  of  shipment  limited  the  liabil- 
ity of  both  the  initial  and  connecting  carrien 
to  loss  or  damage  occurring  on  their  reqwct- 
Ive  lines.  TJnd&e  ■QdB  contract  the  calves  were 
taken  by  the  Aransas  Pass  Railway  Company 
to  Houston  and  there  delivered  to  ^K>elhmt. 
Tlje  calves  were  promptly  carried  by  the 
Aransas  Pass  Company  to  Houston,  and  woe 
dellv«ed  to  the  appelluit  to  good  condition. 
Tbwe  is  evidence  to  support  the  finding  of  the 
trial  court  that  there  was  an  unreasonable 
delay  in  the  transp<n:totlon  of  flie  shlpmait 
from  Houston  to  New  Orleans  and  that  fbe 
market  iwlce  of  the  calves  at  New  Orleans 
on  tlie  day  th^  reached  that  market  was  |200 
less  than  their  maAet  value  on  the  day  they 
Should  have  reached  aaid  market,  if  tb^  had 
bem  transported  with  reasonable  prmiqptness. 

We  ore  of  opinion  that  the  special  acep- 
tlons  to  the  petition,  on  the  ground  that  It 
falls  to  state  what  amount  of  damages  was 
claimed  on  account  of  the  alibied  fall  in  the 
market  price,  and  what  amount  by  reason  of 
the  d^iredation  tn  value  caused  bj  tlw  al- 
leged negligence  of  api>ellant  in  keeping  the 
calves  In  a  muddy  pen,  were  well  taken,  and 
the  aSBlgnmaits  of  error  complaining  of  the 
ruling  of  the  trial  court  in  refusing  to  sus- 
tain said  exertions  should  be  t^beld.  Wbeo- 
eva  the  natiue  of  the  cause  of  action  assert- 
ed is  sadb  that  a  plaintiff  can  state  with  cer- 
tainty the  sevwal  Items  which  go  to  make 
up  the  damages  dalmed,  the  defendant  Is  en- 
titled to  have  such  itemised  statement;  and 
special  exceptions  pointing  out  such  defeat 
In  a  petition  diould  be  sustained.  Tbt  plain- 
tiff In  this  case  conld  ban  alleged  ipedflcally 
what  amount  of  damages  he  <Ualmed  rea- 
son of  the  difference  in  the  market  value  of 
the  calves  on  the  day  they  reached  their  des- 
tination, and  their  market  value  on  the  day 
they  should  have  reached  the  market,  caused 
by  the  fall  tn  ttw  mazfeet  price  of  calm  of 
the  kind  and  class  which  composed  this 
shipment.  The  d^iendant  was  ^titled  to  this 
information  under  the  elementary  rule  which 
requires  that  pleadings  shall  be  as  spcxrtflc 
and  certain  as  the  nature  of  the  case  vrtll 
permit  From  the  allegations  of  this  peCitiou 
Uie  defendant  conld  not  ensa  gaum  what 
amount  plaintiff  was  fia^wti^if  qq  occoant  4^ 
the  alleged  faU  in  the  calf  market,  or  whaz 
amount  because  of  Oie  injury  to  the  calves  al- 
leged to  have  beu  caused  by  the  netfScenc« 
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of  the  defendant.  This  Information  was  nec- 
essary to  aiablft  defendant  to  ^vpwl7  pre- 
pare its  defense,  ai^  havliig  bem  called  for 
br  special  ^ceptlons  and  refosed  hj  the 
plalntifF,  defendant  was  not  required  to  offer 
any  proof  to  meet  the  Indefinite  and  uncertain 
allegations  oC  the  petition,  bnt  conld  stand 
upon  its  rl^t  to  have  the  plaintiff  state  spe- 
dflcalljr  what  amount  he  was  claiming  imder 
each  of  his  allegations  of  damage. 

We  thiflk  the  rttnainlng  assignments  of  er- 
ror are  without  merit.  The  testlmoi^  of  the 
plaintiff  as  to  the  time  wbldb.  It  ordinarily 
took  to  transport  a  car  of  calves  from  Hal- 
lettsTille  to  New  Orleans  does  not  lAiow  that 
be  was  speaking  from  hearsay.  He  testified 
that  he  knew  the  time,  and  his  farther  state- 
ment that  he  never  accompanied  bnt  one  dilp- 
xnent  does  not  contradict  his  statemmt  that 
he  had  peraonal  knowledge  from  which  be 
Goald  testify  as  to  what  was  the  length  of 
time  ordinarily  reqidred  to  make  the  ship- 
ment. He  might  have  gained  his  knowledge 
from  statements  of  dtfendanf s  agents,  or  in 
other  ways  than  by  actually  accmnpanylng 
shipmfflits.  The  danse  in  the  ccmtract  of 
Bhlpmoit  by  which  the  shipper  agrees  to  r^ 
lease  the  carrier  trcm  all  liability  for  delay 
after  dellvoy  to  its  agmt,  ox  ftv  delay  in  re- 
ceiving the  shipment  after  it  idiould  be  tm- 
dored  to  its  agoit,  does  not  release  the  detendr 
ant  from  Habili^  for  delay  caused  by  the 
ncffUgence  of  Its  own  employfis;  and  the 
word  "ag^t,"  ss  used  In  this  clause,  clearly 
refttrs  to  flie  oonnectliv  line  to  which  the  in- 
itial carrier  contracted  to  deliver  the  ship- 
ment 

Because  of  the  error  of  the  trial  court  In 
refnslx^  to  sustain  the  exception  to  tbe  peti- 
tion before  discussed,  the  Judgment  Is  revers- 
ed, and  tlie  cause  remanded  for  a  new  trial 
as  between  the  plaintiff  and  the  appellant 
The  Jud^nrat  in  tevor  <rt  the  Ban  Antonio  A 
Aransas  Pass  Railway  Company  is  not  com- 
plained of,  and  is  therefore  undisturbed. 

Bevwsed  and  remanded. 


BnSSODBI,  K.  ft  T.  RT.  00.  OF  TBZAB 

V.  NBSBIT. 
(Court  of  Civil  Appeals  of  Texaa.    June  27, 
1905.) 

1.  RAILBOADS— IlfJTTBT  TO  CHI^D  AT  OBOBS- 

ING — Pboximate  Cause. 

In  the  case  of  a  child  four  years  old,  who 
baviaiT  run  along  a  path  parallel  with  a  rail- 
road, where  he  eonld  have  been  seen  by  the 
engineer,  ai  a  train  waa  approaching  a  station 
at  a  speed  of  four  or  five  miles  per  hour,  aoder- 
took  to  go  over  the  track  at  a  crossing  just 
before  the  engine  reached  It,  fell  and  was  run 
over — a  charge  that  though  the  engineer  was 
negligent  in  failing  to  discover  the  approach  of 
the  CDild  or  to  get  his  train  under  control  after 
seeing  he  intended  to  cross,  yet  If  the  child 
woald  have  crossed  safely  had  he  not  fallen, 
and  a  reasonably  pmdent  person  would  not 
have  foreseen  ma  probable  fall,  the  railroad 
company  was  not  liable — was  properly  refused; 
anch  issue.  In  view  of  the  age  of  the  child,  the 
fact  that  he  was  running,  and  tbe  close  prox- 
imity of  the  en^n^  not  being  In  the  caac 


^  Sams— NKauQCKCB— Evidence, 

In  the  case  of  injury  to  a  child  at  a  rail- 
road crossing,  the  oniy  negligence  charged  be- 
ing failure  of  the  persoDs  m  charge  of  the  en- 
gine to  keep  a  proper  lookout,  ana  the  employ- 
ment by  the  company  of  incompetent  men^  a 
charge  that  evidence  of  failure  to  give  crossing 
algnaU  should  not  be  ccmsiderad  for  any  pur- 
IKMe  shootd.  be  given. 

8.  PEBSONAL  iNJTTBIEa— FtrruBi  SUFFEBinO— 
Evidence. 

The  nature  ot  the  Injories  presents  the 
lasQe  of  probable  future  phyaical  suffering.  It 
being  shown  that  by  tbe  accident  plaintiff  lost 
one  leg,  nearly  to  the  knee,  the  great  toe  on 
the  outer  foot,  and  eastaioed  a  deep  scalp 
wound,  though  at  the  trial  all  the  hurts  were 
entirely  bealed. 

[Ed.  Note.— For  cases  in  point,  see  voL  16, 
Out  Dig.  Damages,  f  2S6.] 

4.  Sahb— iHsiBucnons— AsBUMFTion. 

The  chBigt  In  an  action  for  personal  in- 
juries that  in  case  of  a  finding  for  plaintiff, 
the  jury  may  consider  the  physical  or  mental 
suffering  he  has  suffered  or  may  anffer,  does 
not  assume  that  plaintiff  will  Inevitably  have 
future  physical  suffering  from  the  injury, 

5.  Sake— Double  Dauaqes. 

Inability  to  punoe  the  course  in  life  which 
plaintiff  mi^t  nave  pursued  bnt  for  bis  In- 
jnriee  falls  within  the  cat^pory  oC  Htmifi|Mi}fii 
capacity  to  labor  and  earn  mon^,  so  that  an 
instruction  authorizing  damages  for  both  allows 
the  giving  of  double  damages. 
8.  Bavb— AsauicEirr  or  CoijHsn.  —  akount 
or  Vebdict. 

Remarks  of  counsel  In  a  personal  Injury 
case  that  if  the  jury  give  a  verdict  too  small  ft 
will  not  be  raised,  but  that  it  they  give  one  too 
large  the  appellate  court  will  correct  It  hj  cut- 
ting it  down,  so  that  If  they  nr  thejr  should 
eir  on  the  side  that  can  be  corrected  by  the 
iVpellate  court,  are  Improper. 

Anteal  from  District  Court,  IMni^  Coun- 
ty; J.  M.  Smltoer,  Judge. 

Action  by  Marvin  A.  Keeblt,  by  next 
friend,  against  the  Missouri,  Kansas  &  Texas 
Railway  Company  of  Texas.  Judgment  for 
plaintlfl,  and  defendant  appeals.  Reversed. 

T.  S.  Miller.  Bean  &  Nelma,  and  Thomas  & 
Rhea,  for  appellant  Lovejoy  &  Malevlnsky, 
H.  L.  Robbt  and  Andrews,  Ball  &  Streetman, 
tor  appellee. 

GILL,  J.  On  May  28,  1903.  at  WUlard,  In 
Trinity  Co.,  Tex.,  Marvin  A.  Nesblt  a  boy 
about  four  years  of  age,  was  struck  and  In- 
jured by  an  engine  of  appellant  pulling  a 
passenger  train,  at  a  public  road  crossing, 
and  to  recover  damages  therefor  tills  salt 
was  Instituted  in  his  behalf  by  his  father,  as 
next  friend.  The  negligence  alleged  against 
the  defendant  was,  first,  a  failure  of  ito  em- 
ployes in  chaige  of  tbe  engine  to  keep  prop- 
er lookout  and  discover  plaintlfl  in  time  to 
avoid  the  accMent;  and,  second*  tiiat  tbe 
plaintiff  had  in  Ito  employ  in  charge  of  said 
engine  an  engineer  and  fireman  who  were 
tocapadtoted  to  keep  a  proper  lookoiU  and 
hear  signals  or  vramlngs  given,  in  that  the 
fireman  was  partially  deaf  and  the  engineer 
partially  blind.  The  defendant  pleaded  tbe 
general  issne.  A  trial  was  had  and  verdict 
and  Judgmoit  rendered  in  £bv«  of  plaintiff 
in  the  sum  of  $1B,000.  From  thto  Judgment 
the  railway' company  has  appealed. 
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In  Tlew  of  the  disposition  we  have  made 
of  the  cause  and  of  the  nature  of  the  assign- 
ments we  shall  consider  it  Is  unnecessary  to 
set  out  the  facta  at  length.  The  minor,  a 
child  about  four  years  old,  was  running  along 
a  much  used  path  parallel  with  the  railway, 
track  Just  as  ai^ellant's  passenger  train  was 
approaching  one  of  its  stations.  iThe  speed 
of  the  train  was  four  or  five  miles  an  hour. 
Just  before  the  engine  reached  a  road  cross* 
Ing  the  child  undertook  to  cross  the  track  at 
the  crossing,  fell,  and  was  run  over  by  the 
engine.  The  child  could  hare  been  seen  by 
the  engineer  for  some  distance  before  it 
reached  the  crossing,  and  the  evidence  pre- 
sents the  laaue  whether  a  reasonably  pru- 
dent person  would  not  have  foreseen  that 
the  child  would  undertake  to  cross  the  track. 
Without  stating  the  facts  more  fully,  we  ex- 
press the  opinion  that  the  evidence  presents 
the  Issue  of  liability  upon  the  grounds  al- 
leged. We  therefore  overrule  the  assign- 
ments addressed  to  the  refusal  of  the  trial 
court  to  Instruct  a  verdict  for  defendant 

Under  the  eighth  assignment  appellant 
complains  of  the  refusal  of  the  trial  court  to 
charge  on  the  Issue  of  ^zlmate  cause,  and 
to  Instruct  the  Jury  that  even  though  the 
aiglneer  was  negligent  In  failing  to  discover 
the  approach  of  the  child,  or  to  get  lUs  train 
under  control.  After  seeing  that  he  Intended 
to  cross,  yet  If  the  child  would  have  crossed 
safely,  and  without  injury  bad  he  not  fallen, 
and  that  a  reasonably  prudent  persim  would 
not  have  foreseen  his  probable  ta.ll,  to  find 
for  defendant  The  charge  waa  properly  re- 
fused. Taking  into  conalderatlou  the  age  of 
the  child,  the  fact  that  he  was  nmnhsg  and 
the  close  proximity  to  the  moving  engln^  we 
think  there  was  no  such  issue  In  the  case. 
There  was  evidence  admitted  without  objec- 
tion that  the  whistle  was  not  blown,  nor  the 
bell  rang,  in  approaching  the  crossing.  Thla 
was  not  complained  of  as  a  ground  of  recov- 
ery, nor  80  submitted  In  the  chaise.  The 
failure  in  thee^  reapecte  had  no  causal  con- 
nection with  the  accident  The  court  in  gen- 
eral terms  excluded  every  ground  of  recovery 
except  those  spedflcatly  submitted,  but  re- 
fused a  requested  charge  advising  the  Jury 
that  they  should  not  consider  for  any  pur- 
pose the  failure  to  ring  the  bell  or  sound  the 
whistle.  Of  this  appellant  complains.  We 
would  not  reverse  upon  the  pohit  because  we 
believe  the  main  charge  precluded  all  dan- 
ger to  appellant  from  the  Immaterial  evi- 
dence, and  that  the  Jury  were  not  misled. 
We  are  Inclined  to  think,  however,  the  spe- 
cial charge  should  have  been  given.  Appel- 
lant complains  of  the  following  charge  on  the 
measure  of  damages;  "Yon  are  instructed 
that  In  the  event  yon  find  In  favor  of  the 
plaintlfF  In  estimating  the  actual  compensa- 
twy  damages  to  which  he  is  entitled,  yon 
may  fake  into  consideration,  and  award  falm 
such  a  sum  of  money  as  will  fairly  compen- 
sate hlra  for,  the  physical  and  mental  suffer- 
ing which  he  faaa  suffered,  or  may  auffw  In 


the  future,  and  the  diminished  capacity.  If 
any,  to  earn  numey  and  pursue  the  course  of 
Ufe  which  be  might  otherwise  have  dcme 
after  be  shall  have  arrived  at  the  age  of  21 
years.  Ton  must  not  allow  him  anytbing  for 
diminished  earning  capadty  during  the  pe- 
riod of  bis  minority,  for  that  would  belong  to 
his  father,  if  to  any  one,  awarding  hhn  as  a 
whole  only  such  a  sum  of  money  as  the  pret* 
ent  cash  value  of  which  would  be  actual  com- 
pensation for  the  injuries,  if  any,  anatained." 

Two  objections  are  urged  against  the 
charge:  First  That  it  is  upon  the  welftit  of 
the  evidence  in  assuming  that  the  plaintiff 
win  Buffer  pain  in  the  future;  and  aecoaiA, 
its  terms  are  misleading  and  tended  to  in- 
duce the  Jury  to  allow  double  damages. 

As  a  result  of  the  accident  the  mioor  lost 
his  right  leg  about  four  inches  below  the 
knee,  lost  the  great  toe  from  his  left  foot 
and  in  addition  to  other  alight  wounds  and 
bruises,  sustained  a  deep  scalp  wound.  At 
the  date  of  the  trial  all  his  hurts  were  en- 
tirely healed.  His  growth  bad  not  been  re- 
tarded and  mentally  he  was  bright  and  nnln* 
Jured.  There  is  no  evidence  tlut  his  Inju- 
ries were  of  such  a  nature  as  to  entail  fur- 
ther physical  pain.  We  are  inclined  to  think 
the  nature  of  his  injuries  presented  the  laatw 
of  probable  future  physical  suffering.  We 
think,  however,  it  would  have  been  error  to 
assume  It  aa  an  inevitable  consequence. 
But  the  charge  is  not  open  to  this  conatroc- 
tlon,  bence  the  objection  cannot  be  sustained. 

The  second  objection  is  practically  tbs 
same  as  that  sustained  In  Railway  v.  Bntclier, 
84  8.  W.  1052,  12  Tex.  Gt  Rep.  115.  In  that 
case  It  was  held  In  effect  that  the  Inability 
to  pursue  the  course  in  Ufe  which  the  injursd 
party  might  have  pursued  but  for  his  In- 
juries Mi  within  the  category  of  diminished 
capacity  to  labor  and  earn  money,  and  that  ft 
was  misleading  to  mentiou  It  in  the  charge 
as  an  elem«it  of  damage  additional  to  and 
distinct  from  that.  The  charge  held  error 
in  the  case  cited,  and  the  paragraph  now  be- 
fore us  cannot  be  distinguished  in  prlndpl& 
We  ther^ore  bold  on  the  authority  of  Butch- 
er^ CawB,  supra,  that  it  is  such  error  as  re- 
quires a  reversal  of  the  Judgment  Coui»el 
for  appellee  have  filed  a  supplemental  arga- 
ment  which  Is  an  able  review  of  the  antbort 
ties  bearing  upon  the  question,  espedally  <tf 
the  Texas  decisl(»i  containing  expressions  ap- 
parently lnc<mslstent  with  the  holding  hi 
Butcher's  Case,  supra.  We  do  not  follow 
counsel  in  the  review  of  these  cases  because, 
if  it  be  conceded  that  they  uphold  counaeTs 
contention,  It  would  amount  only  to  an  as- 
sault on  the  soundness  of  the  last  ezpressloD 
of  our  Supreme  Court  on  the  qnestloD. 
Whether  the  charge  in  question  would  mis- 
lead a  sensible  Jury  may  be  gravely  doubted. 
That  It  is  not  an  accurate  instruction  oo  tt» 
measure  of  damages  we  have  no  dot^t 

In  the  opmlng  argument  before  the  Jury 
one  of  the  counsel  Cor  appellee  used  the  follow- 
ing language:  **Xoa  may  glye  this  child  a. 


Digitized  by  Google 


Tex.) 


MISSOURI,  K.  &  T.  BT.  CO.  OF  TEXAS  r.  NBSBET. 


893 


Terdlct  for  9B>000  or  (or  126.000,  and  In  my 
■opinion  as  a  lawyer  onr  appellate  court 
woold  cmataln  either  verdict  If  yon  should 
give  a  verdict  that  li  too  small  It  would  not 
be  raised  up,  but  If  you  should  give  a  verdict 
that  Is  too  large  the  appellate  court  will  cor- 
rect It  by  cutting  It  down.  Therefore  If  you 
-err  you  should  err  on  the  side  that  can  be 
corrected  by  the  aK>ellate  court."  On  objec- 
tion of  appellant,  the  court  intmnpted  the 
speaker,  and  stated  that  exception  had  been 
taken,  whereupon  counsel  continued  as  fol- 
low: "I  am  not  going  to  make  any  mistake, 
and  I  will  state  that  It  Is  primarily  your  du- 
ty to  assess  the  damages  In  this  case  in  ac- 
■cordonce  with  the  diarge  of  the  court  and 
the  evidonce,  but,  whUo  this  la  true,  tf  you 
make  a  mistake  and  allow  him  too  much  the 
appelate  court  will  correct  it"  This  occurs 
red  in  the  f(«enooD  and  the  court  made  no 
further  ^Iwt  at  that  time  to  correct  it  In 
the  aftemotm  another  of  appellee's  counsel 
used  the  following  language:  "We  do  not 
-want  any  measly  verdict  and,  as  stated  by 
my  associate  this  morning,  yon  can't  make  a 
•mistake  by  giving  too  large  a  verdict  for  it 
yoa  do  the  aK>ollate  court  will  correct  It" 
The  court  upon  objection,  rd>uked  counsel 
and  instructed  the  jury  orally  not  to  con- 
sider It  He  thereafter  gave  a  requested 
InstmctloQ  to  the  same  effect 

One  of  the  asslgnmentB  of  error  is  address- 
ed to  these  arguments,  but  counsel  for  app^- 
lee  here  insist  with  evldoit  sincolty,  that 
they  were  not  Improper.  Whether,  In  view 
of  the  action  of  the  trial  court  in  undertaking 
to  withdraw  it  from  the  jury,  we  would  re- 
verse the  judgment  upon  this  ground  alon^ 
we  need  not  determine,  because  the  appeal 
has  been  disposed  of  upon  other  grounds. 
Vor  a  like  reason  we  might  ordinarily  allow 
the  matter  to  pass  without  comment  We 
would  probably  have  Ignored  It  had  counsel 
for  appellee  conceded  Its  impropriety.  But 
that  the  error  may  be  repeated  hereafter  Is 
evident  from  the  earnest  insistence  of  coun- 
sel, both  here  and  in  the  lower  court,  that 
the  language  used  was  both  lawful  and  ap- 
propriate. For  this  reason  we  take  this  op- 
portunity to  stamp  It  once  for  all  with  our 
unqnallfled  disapproval.  In  cases  of  this 
sort  involving  elements  of  damage  incapable 
of  accurate  measurement  in  dollars  and  cents, 
the  field  of  the  Jury's  discretion  is  broad  In- 
deed, and  a  verdict  can  be  disturbed  this 


court  as  excessive  only  when,  by  its  aim  com- 
pared with  the  Injury  sulfeted,  it  la  manifest- 
ly the  result  not  of  a  sound  dhnretlon  ton- 
perate^  exercised,  but  of  passion  and  preju- 
dice. Appellate  courts  may  exercise  the 
power  to  require  a  remitter  only  in  those  cas- 
es where,  in  the  absaice  of  the  statute  con- 
ferring the  power,  the  ji^lgmeit  would  have 
been  reversed  and  remanded  as  excessive.  It 
Is  therefore  plahi  that  the  power  of  this  court 
to  require  a  remitter  In  such  cases  Is  not  to 
be  considered  in  the  trial  courts  for  any  pur- 
pose. The  parties  plaintiff  and  defendant 
had  the  right  to  the  untrammeled  judgment 
of  the  jury  on  the  question  of  the  amount  of 
damages.  The  taA  of  revising  jury  verdicts 
In  matters  of  amount  Is  both  difficult  and  deli- 
cate, and  It  ought  not  tabe  rendered  more  so 
by  an  Invitation  to  the  jury  to  resolve  all 
doubts  in  favor  of  a  large  verdict  thus  pass- 
ing up  to  the  trial  judge  and  to  this  court  a 
duty  which  Is  not  only  ivlmarlly  but  finally 
theirs. 

The  court  has  rarely  disturbed  a  verdict 
In  amount  except  over  the  bitter  protest  of 
the  winning  party,  and  an  eloquent  warning 
against  the  danger  of  encroaching  upon  the 
province  of  the  Jury  as  the  final  arbiter  of 
the  facts.  What  could  counsel  say  in  this 
case,  if  after  the  matter  has  by  their  own  in- 
vitation been  thus  passed  by  the  jury  to  us, 
should  we  substitute  for  the  verdict  our  own 
judgment  as  to  the  proper  amount  and  it 
should  happen  to  be  much  less  than  the  jury 
has  found?  Would  they  not  still  contend  that 
the  jury  had  not  departed  from  their  legiti- 
mate field  of  discretion  which  we  ore  for- 
bidden to  Invade?  And  this,  though  the  lan- 
guage complained  of  may  have  Induced  the 
jury  to  render  a  verdict  for  $16,000  Instead 
of  $5,000  or  $10,000. 

But  the  conclusive  reason  for  holding  such 
argument  r^rehenslble  is  that  it  Is  impossi- 
ble to  determine  the  extent  to  which  a  verdict- 
may  be  affected  thereby,  and  the  evil  cannot 
therefore  be  cored  by  requiring  a  remittor. 
Such  language  Is  a  mast  Insidious  temptation 
to  a  jury,  and  it  Is  doubtful  If  Its  effect  can 
be  withdrawn  by  any  action  on  the  part  of 
the  trial  court  Whether,  therefore.  In  any 
case  we  would  hold  the  error  harmless  we  do 
not  decide. 

For  the  reasons  given,  the  judgment  is  re- 
versed and  the  cause  rmanded. 
Beversed  and  remanded. 
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LTNCH  T.  McOOWM. 

:Coiirt  of  CHtU  Appeals  of  Texas.    June  21, 

1905.) 

HOHE8TEU>— AbANDONMEI«T  —  EXBOlTTIOn  — 

Injunction— I N8TBOCTION8. 

Iq  a  Bait  to  restrain  the  lev;  of  an  exe- 
catloo  on  certain  land  vbich  complainant  claim- 
ed as  hia  homestead,  d^endant  pleaded  an  aban- 
donment, and  complainant's  evidence  with  ref-, 
ermce  to  his  intention  to  retam  to  make  his 
permanent  home  on  the  land  after  he  had  es- 
tablished bis  home  elsewhere  was  indefinite  and 
somewhat  contradictory,  court  charged 

tliat,  where  a  homestead  is  once  acqnlred,  pur- 
chase and  removal  to  another  tract  will  not  of 
itself  deprive  the  purchaser  of  his  homestead 
rights  in  the  first  tract,  provided  he  intended, 
in  such  removal,  to  occapy  the  second  place 
only  temporarily,  and  intended  to  return  to  the 
first  place.  Held,  that  the  charge  was  errone- 
ous, as  a  charge  on  the  weight  of  the  evidence, 
and  prejudicial,  in  making  the  question  of 
abandonment  depend  alone  on  plaintiS's  inten- 
tion at  the  time  of  his  removal,  instead  of  on 
whether  his  intention  to  returu  to  the  first 
tract  existed  at  the  time  of  such  removal,  at 
the  date  of  the  levy,  and  at  all  times  intei^ 
vening. 

[Ed.  Note. — For  cases  in  point,  see  vtA.  26, 
Cent.  Dig.  Homestead,  |  315.] 

Appeal  from  District  Court,  Sabine  Coun- 
ty; Tom  C.  Davis,  Judge. 

Action  by  J.  H.  McGown  against  Joba 
Lynch.  From  a  decree  In  favor  of  plain- 
tiff, defendant  appeals.  Revwsed. 

Goodrich  ft  Synnott,  for  appellant 

PLEIASANTS,  J.  Tblt  Is  a  salt  for  In- 
junction brought  by  ai^^lee  to  restralji  the 
sale  of  a  tract  of  60  acres  of  land,  a  part 
of  J.  I.  Fifermo  gran^  In  Sabine  county, 
claimed  by  him  to  be  bis  homratead.  The 
land  was  levied  on  by  the  sheriff  of  Sabine 
county  under  an  execution  Issued  upon  a 
Judgmrat  In  favor  of  appellant  against  the 
appellee,  rendered  In  a  jnstlce  court  of  San 
Augustine  county,  and  to  restrain  the  sale 
under  this  levy  thla  suit  -was  Instituted. 
PlalntUTs  amended  petition  allies,  in  sub- 
stance, that  he  Is  the  head  of  a  family,  and 
that  long  prior  to  October  27,  1803,  the  dlate 
of  the  levy  of  the  execution,  he  had  estab- 
lished his  homestead  on  the  land  In  con- 
troversy; that  for  many  years  he  reirided  on 
said  land,  and  that  It  has  contlnned  to  be 
his  homestead  to  the  present  time,  and  has 
at  no  time  beoi  abandoned  aa  sach,  ba^  on 
the  contrary,  he  haa  for  the  past  10  years 
continuously  asserted  homestead  rights  In 
tbe  premises,  and  has  never  claimed  such 
rights  In  any  other  land;  that  prior  to  Oc- 
tobet  27,  1903,  he.  together  with  bis  said 
family,  for  business  purposes,  and  with  the 
Intention  to  return  and  occupy  said  00  acres 
of  land  aa  their  homestead,  and  wlQi  no  In- 
tuition whatever  to  abandon  it  or  to  re- 
linquish the  hranestead  rights  thoeln,  did 
tempwarily  remove  therefrom,  and  did 
temporarily  occupy  another  and  dUFerent 
residence,  and  since  that  time  and  up  to 
the  present  time  have  so  continued  to  re- 
side at  aiwther  and  different  place,  but  In- 


tending to  return  to  said  tract  and  reoc- 
cupy  the  same,  In  the  meantime  using  said 
60  acres  of  land  for  the  benefit  of  the  fam 
ily,  and  at  no  lime  ceasing  to  claim  said 
tract  of  land  as  a  homestead;  that  notwith- 
standing these  facts  the  defendant,  John 
Lynch,  haa  caused  said  property  to  be  levied 
upon  and  advertised  for  sale  under  an  ex- 
ecution issued  upon  a  Judgment  In  favor  of 
said  defendant  against  plaintiff,  rendered  In 
a  Justice  court  of  San  Augustine  county. 
The  prayer  of  the  petition  is  for  an  injunc- 
tion restraining  the  sale  of  the  property. 
In  reply  to  plalntUTs  first  amended  original 
petition,  defendant  filed  bis  first  supplement- 
al answer,  In  which,  Inter  alia,  he  excepted 
specially  to  plaintUTs  first  amended  original 
petition,  in  that  It  did  not  allege  snffictent 
facts  to  prove  the  land  In  controversy  plain- 
tUTs homestead  at  tbe  date  of  the  levy;  that 
it  did  not  deny  that  since  his  removal  from 
the  tract  of  land  in  controversy  he  bad  ac- 
quired another  homestead,  and  acquired  title 
to  another  tract  of  land,  and  estabUsbe^l 
his  homestead  thereon;  that  It  did  not  al- 
lege that  since  his  rwoval  from  said  laml 
he  had  continued  to  use  the  same  for  a  homt. 
Defendant  answered  further,  amon^  other 
things,  that  at  the  date  of  the  levy  plalnti't 
bad  acquired  a  homestead  In  the  town  oi 
Hemphill  on  lands  owned  by  him,  to  whir, 
be  had  acquired  a  tiUe  before  he  did  to  the 
land  in  controversy,  and  that  he  never  re- 
sided on  the  land  In  controversy  after  ac- 
quiring title  thereto.  Upon  the  trial  of  tLi.' 
case  in  the  court  below,  defendant's  excep- 
tions to  the  petition  were  sustained,  anl 
plaintiff  was  granted  leave  to  file  a  tri:.; 
amendment;  and,  on  his  vttbal  stateme:.! 
of  what  said  amendment  would  contain,  tLt- 
court  allowed  the  trial  to  proceed,  with  tLe 
understanding  that  the  written  amendment 
would  be  filed  thereafter.  This  amend- 
ment was  not  filed  until  aftnr  the  trial  h&<l 
been  concluded.  Tbe  trial  resulted  In  a 
verdict  and  judgment  In  fiiTW  of  plalntUT. 

The  only  evldeiuie  adduced  upon  tbe  is- 
sue of  homestead  was  the  tBstimony  of 
plaintiff,  which  Is  as  follows:  «u  bt^ 
and  have  always  lived  In  Bablne  coDnty. 
Tens.  I  am  a  married  man.  and  have  h 
family.  I  have  been  married  ibree  ttinvi. 
I  was  married  first  in  18 — ,  and  had  ol- 
chUd  by  my  first  wife.  My  first  wift  dh-i 
in  18—.  I  married  my  aecond  wife  In 
She  died  about  1886.  I  have  aevenl  chL- 
dren  her  still  living.  Daring  my  flm 
wife's  lifetime  my  fiither  gave  me  the  atxi.^ 
acres  of  land  in  controversy  In  this  m:: 
I  moved  on  it  and  made  it  my  home  imc! 
after  my  second  wife's  death,  and  nntU  my 
oldest  daughter  manted,  in  18—.  After  mv 
second  wife  died  I  contlnned  to  Uve  ma  thv 
sixty  acres  with  my  children  until  my  oMes; 
daughter  married,  after  which  I  broke  up 
honaeke^lng  and  sent  some  of  my  ehUdven 
to  Uve  virlth  my  parents,  and  one — ttie  bat><- 
— waa  taktti  by  Ht.  Couawns.  I  tbea  wv^.,: 
away  fnmi  the  place  and  tav^t  scImw 
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Part  of  the  time  I  taught  school  Id  Angelina 
county,  and  part  of  the  time  In  Sabine  coun- 
ty. I  boarded  while  I  taught  school.  In 
the  spring  of  1899  I  returned  to  the  land 
in  controversy  and  made  a  crop  on  It  In 
the  fall  of  1S99  I  taught  school  again,  and 
boarded  while  I  taught  school.  In  the 
spring  of  1900  I  went  to  Hemphill  to  study 
law,  and  later  was  admitted  to  the  bar,  and 
have  been  a  practicing  attorney  ever  since. 
"While  I  was  studying  law,  and  for  a  while 
after  I  began  practicing  up  to  the  time  of 
my  marriage  with  my  preset  wife,  I  board- 
ed in  the  town  of  Hemphill.  After  the  death 
of  my  second  wife  and  the  marriage  of  my 
oldest  daughter  I  have  rented  the  land  in 
controversy,  except  the  one  year  I  cultivat- 
ed It  myself  in  1899.  In  1901  I  married 
my  present  wife,  and  In  September,  1001,  I 
purchased  a  place  In  Hemphill — being  block 
No.  26— on  which  there  was  a  residence  and 
other  outhouses,  from  Dr.  Harrison,  and  I 
Immediately  moved  into  the  residence  with 
my  family.  I  resided  on  block  No.  26  In 
the  town  of  Hemphill,  with  my  family,  con- 
Unnously  from  the  time  I  moved  on  it,  in 
1901.  until  I  sold  it.  in  1904.  I  was  Uvlng 
on  this  place  when  the  execution  was  lev- 
led  upon  the  sixty  acres  of  land  in  contro- 
versy In  this  suit  I  bought  the  place  from 
I>r.  Harrison,  and  paid  him  %10  cash,  and 
gave  vendor's  lien  notes  for  the  balance.  I 
paid  something  on  the  notes.  There  was  a 
balance  due  on  one  of  the  notes  when  I  sold 
thia  place.  I  sold  the  place  to  L.  Low,  I 
think.  In  January,  1904.  The  notes  were  not 
fully  paid  when  the  execution  was  levied 
on  the  sixty  acres  of  land  In  controverey 
in  this  suit.  Low  paid  me  some  money  for 
the  place,  and  assumed  the  payment  of  the 
balance  due  on  the  note  I  gave  for  it  when 
.1  bought  It  I  lived  on  this  place  at  the 
date  of  the  levy  of  the  execution  on  the  land 
in  controversy  In  this  suit,  and  I  sold  the 
place  (block  No.  26  In  Hemphill)  to  U  Low 
after  the  levy  of  the  execution  on  the  sixty 
acres  of  land  in  controversy.  I  occupied  the 
place  In  Hemphill  (block  No.  26)  as  a  home, 
and  called  It  my  home,  but  I  always  asserted 
homestead  rights  In  the  land  In  controversy, 
and  not  In  block  No.  26.  When  I  moved 
away  from  the  sixty  acres  In  controversy  I 
did  not  Intend  to  abandon  it  as  my  home- 
stead, but  intended  to  return  to  It,  and  have 
never  Intended  to  abandon  It  as  such;  but 
I  have  never  lived  on  It  as  a  home  since 
the  marriage  of  my  oldest  daughter,  except 
the  one  year  I  cultivated  it.  In  1899,  but  I 
bare  kept  it  rented  out.  I  have  never  as- 
serted homestead  rights  in  any  other  tract 
of  land.  When  the  levy  of  the  execution 
was  made  on  the  sixty  acres  of  land  I  was 
Just  recovering  from  a  spell  of  typhoid  fever, 
and  I  then  Intended  to  return  to  the  land  in 
controversy,  and  I  then  claimed  it  as  my 
homestead.  I  think  it  Is  my  intention  now 
to  tetnin  to  It  I  have  always  considered  I 


it  as  my  homestead.  When  my  father  gave 
me  this  land  be  did  not  deed  It  to  me,  but 
he  made  me  a  deed  later.  I  have  been  liv- 
ing In  Hemphill  ever  since  I  sold  my  place 
to  L.  Low.  I  have  not  lived  on  the  land  In 
controversy  since  the  levy  of  the  execution 
on  it" 

Appellant's  first  assignment  of  error  Is  as 
follows:  "The  court  erred  In  its  charge  to 
the  jury,  In  charging  in  words  as  follows: 
'Where  a  homestead  Is  once  acquired  upon 
land,  a  removal  therefrom  to  another  tract 
of  land  In  a  town,  and  purchase  of  such  oth- 
er tract  will  not  of  itself  deprive  him  of 
his  homestead  rights  In  the  first  tract,  pro- 
vided he  intended,  in  such  removal,  to  oc- 
cupy the  second  place  only  temporarily,  and 
Intended  to  return  to  the  first  place.'  Said 
charge  being  upon  the  weight  of  the  evi- 
dence. In  that  It  singles  out  Important  facts 
Introduced  In  evidence,  and  tells  the  Jury 
that  they  do  not  constitute  abandonment, 
and  also  because  It  makes  the  question  of 
abandonment  depend  alone  upon  plaintUTs 
Intention  at  the  very  time  of  his  removal. 
Instead  of  making  it  depend  upon  whether 
or  uot  hie  intention  to  return  to  the  first 
tract  of  laud  In  controversy  existed  at  the 
time  of  such  removal,  at  the  date  of  the 
levy  of  the  execution,  and  at  all  times  in- 
tervening." We  think  the  assignment  should 
be  sustained.  The  charge  is  misleading  In 
that  the  jury  might  have  understood  there- 
from that,  If  the  plalntiee  did  not  Intend 
when  he  moved  upon  the  place  in  Hemphill 
to  abandon  his  homestead  upon  the  property 
In  controversy,  it  continued  to  be  his  home- 
stead notwithstanding  the  fact  that  he  had 
lived  with  his  family  for  a  number  of  years 
upon  the  property  which  he  purchased  in 
the  town  of  Hemphill,  and  may  not  have 
had  at  all  times  a  fixed  Intention  to  return 
to  the  property  In  controversy.  The  Indef- 
inite and  somewhat  contradictory  testimony 
of  the  plaintllT  as  to  his  continuing  inten- 
tion of  returning  to  and  making  his  perma- 
nent home  upon  the  land  In  controversy 
after  he  established  his  home  In  Hemphill 
rendered  this  inaccuracy  In  the  charge  spe- 
cially harmful  to  the  defendant,  and  requires 
a  reversal  of  the  judgment.  Schwartzman  v. 
Cabell  (Tex.  Civ.  App.)  49  8.  W.  115;  White 
V.  Epperson  (T3x.  Civ.  App.)  73  S.  W.  852. 

It  is  unnecessary  for  us  to  pass  upon  the 
other  assignments  of  error  presented  by  ai>- 
pellant  Other  portions  of  the  charge  com- 
plained of  under  appropriate  assignments 
contain  the  same  error  above  pointed  out. 
and  to  that  extent  said  assignments  are  sus- 
tained. If  any  further  error  is  shown  by 
any  of  the  remaining  assignments,  it  is 
not  such  as  Is  likely  to  occur  upon  another 
trial  of  the  case. 

Because  of  the  errors  In  the  charge,  the 
Judgment  of  the  court  below  la  rereraed, 
and  the  cause  remanded. 

Reversed  and  remanded. 
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LUSTER  T.  ROBINSON. 
<Snprem«  Court  of  Arkansas.    July  1,  190S.) 

1.  Notes— Pateb  —  Descbiptioh  —  Individ- 

UAI.  KlOHT. 

The  fact  tliat  a  note  bears  after  the  name 
of  the  payee  letters  shovm  to  indicate  the  title 
of  the  payee's  office  in  a  beneGcial  association 
does  not  render  the  note  payable  to  the  payeo, 
other  than  In  his  own  right 

2.  ApPBAXf— Tbui.  to  the  Ooubt— QUKSriOKS 
vos  Rbvixw. 

Where  a  cause  was  tried  by  the  court 
without  a  jury,  and  the  court  was  not  asked 
to  make  any  declarations  of  lav,  the  only  ques- 
tion on  appeal  was  whether  the  evidence  sup- 
ported the  findins  and  judgment 

Appeal  from  Circuit  Court,  Palaskl  Coun- 
ty; Edward  W.  Winfleld.  Judge. 

Action  by  D.  A.  Robinson  against  Bryant 
Luster.  From  a  Judgment  In  favor  of  plain- 
tUI,  defendant  ain^ls.  Affirmed. 

In  1898  D.  A.  Boblnson  was  a  member  of 
an  Incorporated  sodety^  known  as  the  XTidted 
Brothers  of  Friendship  and  Bisters  of  the 
Hysterlous  Ten.  He  held  the  office  of  grand 
master  for  Arkansas  In  that  sode^.  While 
he  held  this  office^  J.  T.  Thominon,  Bryant 
Luster,  and  John  Vererly  raecnted  to  him 
a  promissory  note  in  words  and  figures  as 
follows:  "Ninety  days  after  date  we  prondse 
to  pay  to  the  order  of  D.  A.  Robinson,  O.  BC. 
n.  B.  F.  ft  8.  31.  T..  fifty  dollars  for  valae 
TGcelved,  negotiable  and  payable  without  de- 
^catlon  or  discount  at  the  office  of  the  cm- 
zens*  Bank  of  Little  Rock,  Ark.,  with  Interert 
from  date  at  the  rate  of  ten  per  cent  per 
annum  from  date  until  paid."  Robinson 
brought  suit  on  this  note  against  the  defend- 
ants, who  were  duly  summoned,  and  Judg* 
mrait  by  default  was  rraidered  against  tfaem 
by  T.  W.  Wilson,  Justice  of  the  peace,  for  the 
■amount  of  the  note  and  Interest  Onie  Judg- 
ment commences  by  redtlng  lhat  "on  ^rll 
20,  iSM,  the  plalntUf ,  D.  A.  Robinson,  as  G. 
M.  n.  B.  F.  S.  M.  T..  heretofore  filed  his 
complaint  against  the  defendant^"  etc.  It 
then  recites  that  the  defendants  came  not 
but  made  default  and  that  the  action  was 
founded  on  a  promlsaoiy  note,  which  is  set 
out  in  full  in  the  Judgment  The  Judgment 
then  proceeds  as  follows:  **Wherenpon  it  is 
considered,  ordered,  and  adjudged  by  the 
court  ttiat  the  plaintiff  have  and  recoTer  of 
■and  from  the  defendants  the  sum  of  fifty  dol- 
lars for  the  princ^l  debt,  and  the  further 
sum  of  two  dollars  interest  to  this  debt,  and 
all  costs  herein  expended,  and  hare  execution 
therefor;  this  judgment  to  bear  interest  at 
the  rate  of  ten  per  ceat.  per  annum  until 
paid."  In  March,  1908,  Robinson  brought 
eult  on  this  Judgment  against  Bryant  Luster. 


On  the  trial  the  defendant  set  up  that  the 
note  upon  which  this  Judgment  was  based 
ma  execnted  to  Robinson,  as  grand  master 
of  the  United  Brothers  of  Friendship  and 
Slaters  of  the  Mysterious  Ten.  in  payment  of 
a  debt  which  J.  T.  Thompson  owed  to  that 
sodety,  and  that  Robinson  had  no  personal 
interest  in  the  note,  or  in  the  Judgment  based 
thereon;  that  aftmwards  ttie  defendant  c«n- 
promlsed  and  paid  off  the  Judgment  to  the 
successor  of  Robinson  in  the  office  of  grand 
master.  Robinson  claimed  that  the  note  was 
executed  for  an  individual  debt,  In  whidi 
the  society  bad  no  Interest  The  Jnstice 
found  in  favor  of  plaintiff,  and  In  a  trial  de 
novo  In  the  circuit  court  the  same  Judgment 
was  rendered,  from  wblcl^  ttte  defendant  ap- 
pealed. 

L.  J.  Brown,  for  appellant  Marshall  A 
German,  for  appellees. 

RIDDIOE,  J.  (after  stating  the  Cncts). 
This  is  an  apiteal  from  a  Jndgmoit  at  the 
drcult  court  In  a  case  tried  before  the  Judge 
of  that  court  without  a  Jury.  The  oonrt  was 
not  asked  to  make  any  declarations  <^  law, 
and  the  only  question  presented  by  the  ap- 
peal is  whether  the  evidence  Is  suffldrat 
support  the  finding  and  Judgment  of  the 
court  in  favor  of  plaintiff.  The'  note  iqkhi 
whldi  the  Judgment  sued  an  was  based  was 
made  payable  to  H.  A.  Boblnson,  O.  M.  IT.  R 
F.  &  S.  U.  T.f  The  evidence  shows  that 
these  lettetB  stand  top  '*Orana  Master  United 
Brothers  of  Friendship  -and  Kat«s  of  the 
Mysterious  Ten."  But  ttOa  title  following 
the  name  of  the  payee  in  the  note  iras  imly 
a  designation  ctf  the  person  to  whom  !t  was 
to  be  paid,  and  shows  that  the  note  wu  to 
Robinson  In  his  own  tight  The  aidt  In 
which  the  first  Judgment  on  Oils  note  was 
rendered  was  brought  before  a  Justice  of  the 
peace,  and  no  complaint  was  filed  except  the 
note  itself.  The  note  shows  on  its  face  that 
it  was  due  to  BoUnsott  in  bis  own  right 
and  not  as  the  representative  of  the  sodcfty, 
and  was  set  out  in  full  In  the  Judgment. 
Where  the  Judgment,  as  a  whole;  Is  cmsld- 
ereA,  we  do  not  tUnk  that  It  abom  that  ic 
was  rendered  In  favor  of  Boblnson  In  his 
representative  capadty.  The  evldeaoe  as 
to  whether  the  plaintiff  or  the  sodety  was 
tiie  real  owner  of  flds  Judgment  was  eon- 
filcting.  and  the  finding  of  the  court  that  be 
was  the  owner  has  erldfflue  to  support  It, 

Thoi^ta  the  cue  is  a  dose  one  on  tiie  ev- 
idence, the  finding  of  the  drenlt  court  settles 
the  case  so  far  as  the  tacts  are  cmcemed. 
and,  as  no  error  of  law  appears,  fSnt  lodg- 
ment must  be  afllrmed.  It  is  so  ordered. 
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FIELD  et  al. 
{Supreme  Coart  of  Arkaiuas.    Joly  1,  1905.) 
Bmjivent  Domain— Right  to  EzCBOzn  Pow- 

EB—JUBlSDICnON  OT  COUBT. 

since  Kirby's  Dig.  §8  2947,  2952,  2954. 
2955,  provldins  for  the  condemnation  of  land  by 
a  railroad  company  for  its  right  of  way,  and  for 
the  impaneling  of  a  jary  to  ascertain  the  com- 
pensation by  proceedings  as  in  civil  cases,  etc., 
assume  that  a  railroad  company  filing  a  peti- 
tion is  entitled  to  the  right  of  way  on  making 
compensation,  the  court,  on  the  hearing  of  sncn 
a  petition,  cannot  try  Issue*  raised  tv  an  an- 
swer alleging  that  petitioner  was  not  organ- 
ised to  bnild  a  railroad,  bat  to  carry  out  the 
prirate  enterprise  of  an  IndlTldnal,  and  that 
the  purpose  was  merely  to  construct  a  switch 
to  T*Acb  the  Indirldnal's  basloess  est^IIshment, 
but  should  permit  the  owner  to  amend  by  pray- 
ing for  eautable  relief,  and  then  tranner  the 
cause  to  tht  dianoBry  court 

Appeal  from  Clnmlt  bonrt,  PnlaaU  Gonii- 
tr;  BdwarA  W.  Wlnfltid.  Judge. 

Oondemnatfon  proceedings  by  tbe  Monn* 
tain  ^rk  TBtmlnel  Railway  Company 
against  W.  H.  Bleld  and  otbera.  From  a 
judgmmt  dlsmlsslnt  tbe  petltlmi,  p6tltl<Hier 
appeals.  Reversed. 

H.  M.  Armlstead  and  John  McClnre,  for 
appellant  Rose,  Hemingway  &  Rode,  and  J. 
W.  A  M.  House,  for  appellees. 

BATTLB,  J.  On  tbe  20tb  of  April,  1904. 
the  Mountsin  Park  Terminal  Hallway  Oom- 
pany  filed  a  petition  for  condemnation  of  a 
right  of  way  ttirongh  certain  lands  of  W. 
E.  Field  and  'others.  "The  petition.  In  the 
usual  form,  alleges  tbe  Incorporation  of  tb» 
railroad  company;  tbe  route  of  said  railroad; 
that  Its  road  Is  snrreyed  and  located  in  Pu- 
laski county;  that  tbe  defendants  are  the 
owners  of  certain  lands  which  are  described; 
that  said  lands  are  nnlmproTed;  tbat  it  bas 
failed  fo  obtain  the  right  of  way  otct  tbe 
said  land  by  agreement  wltb  the  owners 
thereof;  that  it  is  desirous  of  beginning  work 
on  Its  railroad;  asks  the  court  to  designate 
a  sum  of  moD^  to  be  deposited  by  plaintiff 
for  the  purpose  of  making  compensation,  etc., 
and. tbat  a  Jury  be  impaneled  to  ascertain 
tbe  amount  of  compensation  to  which  tbe 
owners  of  said  land  may  be  entitled;  and 
tbat  an  appropriate  order  and  Judgment  be 
entered,  vesting  the  petitioner  with  a  right 
of  way  one  bondred  feet  In  width  through 
said  land,  etc. 

"Notice  was  duly  serred  on  the  defend- 
ants, notifying  them  tbat  on  a  certain  date 
the  plaintiff  would  apply  to  tbe  Judge  of  the 
second  dlTlslon  of  tbe  Fnlaskl  circuit  court 
for  an  order  fixing  the  amount  of  the  pos- 
sible damages  tbat  would  result  from  the 
oonstmctlon  of  said  railroad  over  tbe  land 
of  tbe  def  mdants." 

On  the  7th  day  of  May,  1904,  tbe  defend- 
ants flled  an  answer  as  follows: 

**Tbe  dtfendants  deny  tbe  right  of  the 
plaintiff  to  malutfll"  tbis  condemnatton  pro- 
ceeding, and  say  that  the  plaintiff  was  not 
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organized  In  good  faith  for  tbe  purpose  of 
building  a  railroad,  nor  for  any  public  pur- 
pose, but  is  organized  solely  to  carry  out  the 
private  enterprise  o^  one  Charles  fif.  New- 
ton, who  has  subscribed  for  substantially  all 
of  the  stock  of  said  company.  The  fact  Is 
tbat  on  tbe  south  side  of  tbe  Choctaw,  Ok- 
lahoma &  Gulf  Railroad,  along  where  the 
line  of- plaintiff  Is  sought  to  be  constructed, 
there  Is  a  high  bill,  composed  entirely  of 
stone,  that  is  valuable  for  crushing  Into 
small  fragments  of  stone,  suitable  for  bal- 
lasting railroads,  making  macadam  highways, 
tbe  construction  of  concrete,  and  other  like 
purposes.  Tbe  front  of  these  bills  cannot 
be  utilized,  because  any  rock  blasted  from 
them  would  fall  upon  the  track  of  tbe  Gboc- 
taw,  Oklahoma  &  Gnlf  Railroad;  but  at  a 
point  where  tbe  plaintiff  seeks  to  condemn 
there  is  a  narrow  gorge^  penetrating  said 
bill,  up  which  a  railroad  track  can  be  built 
for  a  short  distance.  Bat  tbe  part  of  said 
bill  adjacent  to  the  right  of  way  of  said  rail- 
road belongs  to  defendants,  who  contemplate 
the  erection  of  a  crushing  plant  In  said  gorge. 
A  part  more  remote,  and  further  np  said 
gorge,  belongs  to  said  Newton,  who  also  de- 
sires to  put  In  a  crusher;  but  said  gorge  Is 
so  narrow  tbat.  If  a  railroad  track  Is  con- 
structed up  said  gorge  so  as  to  reach  the 
property  of  said  Newton,  It  will  preclude 
these  defendants  from  tbe  erection  of  any 
crusher  for  their  own  use,  and  will  also  de- 
stroy tbe  value  of  the  great  rock  deposits 
which  they  may  possess  In  that  vicinity. 
Tbe  sole  purpose  of  said  Newton  In  seeking 
to  condemn  a  right  of  way  Is  merely  to  trav- 
erse the  defendant's  land  In  order  to  get  to 
a  crusher  of  bis  own  at  tbe  sacrifice  of  tbe 
property  of  these  defendants.  It  Is  Impos- 
sible to  build  said  railroad  as  laid  out.  be- 
cause the  grade  up  to  tbe  said  property, 
known  as  'Mountain  Park,'  Is  so  steep  that 
no  railroad  train  could  be  run  upon  any  rail- 
road that  might  be  built  The  said  Newton 
has  caused  a  railroad  to  be  surveyed  only 
for  a  distance  of  about  1,700  feet— Just  far 
enough  to  bring  It  to  the  site  of  bis  proposed 
crusher — and  et  this  point  the  railroad  sur- 
vey sinks  to  a  depth  of  twelve  feet  into  the 
bin,  and  further  pr(^reS8  Is  Impossible.  De- 
fendants deny  tbat  said  plaintiff  ever  contem- 
plates building  any  further,  or  doing  more 
than  to  construct  a  switch  to  reach  a  crush- 
er of  said  Newton,  and  they  d^iy  that  any 
public  purpose  will  be  subserved  by  the 
building  of  tbe  pn^sed  railroad.  Tbe  rail- 
road of  the  plaintiff  Is  laid  out  to  run  from 
tbe  clly  of  Little  Rock  to  said  Mountain 
Park,  but  these  defendants  say  titiis  Is  mere- 
ly a  pretense,  and  a  scheme  to  perpetrate  a 
fraud  upon  the  law  and  upon  tbls  honorable 
court,  and  tbat  tbe  plaintiff  has  taken  no 
steps  to  acqutare  the  right  of  way.  save  the 
few  feet  Ibat  are  necessary  to  reach  from 
the  Ohoctaw,  Oklahoma  ft  Ontf  Railroad  to 
the  site  of  the  proposed  crusher  of  the  said 
Newton." 
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Plaintiff  filed  a  motion  to  strike  the  an- 
swer txom  the  files  of  the  court,  and  on  the 
2lBt  ctf  May,  WOi,  the  -court  orermled  the 
same.  After  heartng  the  evidence  the  court 
found  that  the  proposed  construction  Is  for 
private  purposes,  and  the  right  of  eminent 
domain  does  not  exist  ia.  this  case,  and  dis- 
missed the  petition. 

Did  tlie  court  err  In  orermllng  the  motion 
to  strike  Hie  answer  from  tba  files  ^ 

The  proceeding  prescribed  hy  statute  for 
ttie  condemnation  ot  land  for  right  of  way 
for  a  railroad  Is  special.  Section  2047  of 
EIrby's  Digest  provides:  "Ai^  railroad 
company  organised  under  the  law*  of  this 
state,  aftw  having  surveyed  and  located  Its 
lines  of  railroad,  shall  In  all  cases  where 
such  company  fftUa  to  obtain,  by  agreement, 
with  Hie  ownnr  of  the  proper^,  through 
which  said  lines  of  railroad  may  be  located 
the  right  of  way  over  the  same,  apply  to  the 
circuit  court  of  the  county.  In  which  said 
property  is  situated,  to  hare  the  dam^s 
for  such  right  of  way  assessed,  j^vlng  the 
ownw  of  such  property  at  least  two  days' 
notice,  la  writing,  of  the  time  and  placQ 
where  such  petition  will  be  heard."  Section 
2902  provides:  "It  shall  be  the  duty  of  the 
court,  to  empanel  a  Jury  of  twtive  men,  as  in 
cIvU  cases,  to  ascertain  the  amount  of  com- 
pensation which  m<3x  company  shall  pay, 
and  the  matter  shall  proceed  and  be  deter^ 
mined,  as  In  other  civil  causes."  Section 
2855  provides:  ''When  tiie  determination  of 
the  question  In  controversy  in  such  proceed- 
ing ia  likely  to  retord  the  progress  of  the 
work  00,  or  the  bnslnas  of  aodti  railroad 
cMnpany,  the  court,  or  Judge,  In  vacation, 
shall  designate  an  amount  of  mmey  to  be 
deposited  by  the  company."  Section  2954 
provides:  "In  all  cases  where  damai^  for 
the  right  of  way  for  the  use  of  any  rail- 
road conqimny  have  been  assessed  In  the 
manner  her^before  provided,  it  shall  be 
the  dut7  of  such  railroad  company  to  deposit 
with  the  court  or  tQ  pay  to  the  ownors  the 
amount  so  assessed,  and  pay  such  costs  as 
may.  In  the  discretion  of  the  cour^  be  ad- 
Judged  against  it,  within  thirty  days  after 
snch  assessment;  wheretipon  It  shall,  and 
may  be  lavrful  for  such  railroad  company  to 
enter  iqmn,  use  and  have  the  right  of  way 
over  such  lands  forever."  From  thMe  stat- 
utes It  ainKtarB  that  the  sole  object  of  the 
proceedings  provided  for  by  them  is  to  as- 
cotaln  the  damages  that  the  railroad  com- 
pany shall  pay  for  right  of  way.  Th^  seem 
to  assume  that  the  railroad  company  is  en- 
titled to  the  right  of  way  1^>on  making  com- 
pensation for  same. 

In  Nlemeyer  ft  Dairagh  t.  Little  Bock 
Junction  Railway  et  al.,  48  AA.  lU,  tbs  ap- 
pellanto  sought  to  enjoin  the  railroad  com- 
pany from  building  ite  road  along  a  certain 
alley  and  taking  certain  lote;  alleging  In 
their  complaint  "that  the  organization  oi  the 
company  was  a  ftaud  upon  the  state^  in  this: 
that  it  was  not  a  bona  fide  company  organ- 


ised to  build  and  opwate  a  railroad  com- 
pany as  pretended,  but  in  effect  a  Mdge 
company,  taking  the  guise  and  sonUance  of 
a  railroad  company  for  the  purpose  of  build- 
ing, using,  and  duiving  aerrioe  frmn  the 
bridge,  Willi  the  exemption  from  taxation 
accorded  statutes  to  the  bridges  ot  rail- 
roads," etc;  One*  of  the  qnestims  In  that 
case  was,  were  not  the  app^lants  barred  finan 
maintotuing  th^  suit  by  the  proceedings  in- 
stituted by  the  railroad  company  for  right  of 
way?  The  court  said:  "Sqt  Is  It  at  all 
clear  to  our*  minds  that  the  appellanto  have 
a  full,  complete  rranedy  at  law,  to  be  obtain- 
ed by  way  of  defense  to  the  qtedal  proceed- 
ings in  the  circuit  court  for  condemnation. 
Tbe  Junction  company,  In  all  purely  legal  as- 
pects, is  a  pnqwr  oorpwatlon,  (Uothed  with 
franchise  ot  eminent  domain  to  the  extent 
of  ito  necessitlea.  The  proceeding  under  our 
statutes  is  a  special  one,  directed  sol^  to 
the  iMbJect  of  ^termining  the  cnnpensatlon 
to  be  paid  the  ownat  of  property  pnqpoaed  to 
be  taken.  No  provision  is  made  for  any 
sue  vqpoa  the  right  to  condonn.  It  oonld  not 
thore  be  proved  fliat  the  junction  compai^ 
vnB  not  a  cwporatlML  To  attack  its  exist- 
ence collaterally  is  mut  pomlssible.  ▲  plea 
In  the  nature  of  nnl  tlel  corporation  would 
not  be  safe.  In  the  face  of  complete  articles 
of  association.  Besides,  It  Is  plain  ttiat  the 
Legislature  never  ccmtemplated  any  such  de- 
fense as  a  want  of  right  to  condemn  In  the 
corporation.  For,  where  title  proceedings  are 
liable  to  deligr,  it  Is  made  the  duty  of  the 
court  to  fix  a  sum  to  be  deposited  by  the 
onnpany,  and  to  allow  the  pnqwrty  to  be 
taken  and  used  In  anticipation  of  settle- 
ment of  damages."  See,  also,  BentonTUIe 
Ballroad  v.  Stroud.  46  Ark.  280. 

It  foltows,  then,  that  the  court  erred  In 
Qvermllng  plaintlfrs  motion  and  trytaig  tiie 
Issue  presented  by  tlie  defendante'  answer. 

But  are  the  defendante  without  a  remedy? 
Property  cannot  be  takot  from  Ite  owner 
without  his  consent;  even  under  an  act  of 
the  Le^alature,  and  appropriated  solely  and 
exclusively  to  tfie  private  use  of  anoUiez  vee- 
son  or  corporation.  Gonrte  have  the  pdwa 
to  detmnine  whether  a  particular  use  for 
which  private  property  is  autborlaed  by  the 
Leglslatuie  to  be  taken  Is  In  fact  a  pnWc 
use.  Shounaker  v.  United  States.  147  V.  S. 
298v  18  Sup.  Ot  861,  87  L.  Ed.  170;  Moore 
V.  Sanford,  101  Mass.  285.  288,  24  N.  &  S2S, 
7  L.  B.  A.  151;  Welton  t.  Dickson  <Xeb.)  ST 
N.  W.  668,  22  Z«.  B.  A.  496,  500,  501.  41  Am. 
St  Bep.  771;  G3iicago  ft  Bastem  nUnoIs 
Baihmid  Go.  T.  Wiltse,  110  IlL  448,  «  N.  £. 

Ckxriey's  Constitutional  Limitations  (7th 
Ed.)  774;  1  Lewis,  Eminent  Domain  (2d  Ed.k 
16S;  8  Elliott  on  Ballroads,  962.  As  an  In- 
ddoit  to  this  powtt.  In  the  absence  oC  a  stat- 
utory remedy,  a  court  of  equltr  baa  the  pow^ 
er  to  restrain  a  railroad  cotporatlm  from 
taking  property  for  a  private  use. 

In  Nlemeyo'  ft  Darragh  v.  Little  Bo6k. 
Junction  Ballway,  48  Ark.  120,  tbt  conrt 
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■aid:  "Fartber,  wifb  regaxA  to  corporatloiis 
Dot  aethig  under  special  charters  of  legisla- 
tive grant,  but  Tolnntarlly  organized  nnd» 
general  laws,  although  their  existence  as  cor- 
porations cannot  be  questioned  collaterally, 
^et  If  th^  hare  resulted  from  trauduloit 
combinations  of  Individuals  -to  procure  pow- 
ers under  circumstances  and  for  purposea 
not  within  the  scope  and  purpose  of  legisla- 
tive intent,  and  the  coriwrators,  under  shel- 
ter of  th^r  articles,  are  about  to  exercise 
powers'  oppressive  to  the  Individual,  they 
may  be  restrained  by  private  suit  of  those 
Injured,  or  about  to  be.  Fraud  bai  no  Im- 
mnnity  anywhere,  In  any  guise. 

"This  Is  the  course  that  in  this  case  has 
been  pursued.  We  think  the  chancery  court 
properly  entertained  the  bill,  and  bad  juris- 
dlctliHi  to  enjoin  the  company,  if  the  merits 
of  the  case  required  that  relief." 

So  individuals  cannot  combine  as  a  rail- 
road corporation  and  c(mv^  property  of  In- 
dividuals solely  and  exclusively  to  th^  pri- 
vate use.  That  would  be  an  abuse  of  the 
power  to  form  such  corporatlona  under  the 
statutes,  and  contrary  to  their  spirit  and  In- 
tent, and  "may  be  restrained  by  private  suit 
by  those  injured,  or  about  to  be." 

The  Judgment  of  the  circuit  court  Is  re- 
versed, and  the  cause  Is  remanded,  with 
leave  to  appellees  to  anKud  their  answer  so 
as  to  invoke  equitable  relief,  and  with  direc- 
tions to  the  court,  when  so  amended,  to 
transfw  tlie  cause  to  the  proper  dianoery 
court 


GRAHAM  et  aL  T.  RBMUEL. 
(Supreme  Court  of  AAansaa.    June  24,  1900.) 
AcnoN  OH  Noti—Pabol  BvinsKCS  —  Ad- 

HISSIBILITr. 

Where  an  application  for  Insarance  was 
accompanied  by  a  note  for  the  premlom,  both 
of  whidi  were  delivered  in  due  form  to  the 
agent  of  the  Insarer,  parol  evidence  was  ad- 
missible In  an  action  by  the  agent  on  the  note 
to  Bhow  that  the  plaintiff  requested  that  de- 
fendants execute  the  note  as  evidence  of  their 
faith,  bat  not  to  be  binding  on  them  nn- 
tbe  policy,  when  It  arrived,  was  satisfac- 
tory, ana  they  accepted  It. 

Appeal  from  Circuit  Court,  Jackson  Ooun- 
ty;  Frederick  D.  Fulkerson,  Judge. 

Action  by  H.  L.  Bemmd  against  H.  O. 
Graham  and  others,  doing  business  as  Ora- 
ham  Bros.  From  a  Judgment  In  favor  of 
plalntUT,  defendants  appeal.  Reversed. 

^e  following  is  a  copy  of  the  note  referred 
to  in  the  opinion:  "Tuckerman,  AiiE.,  Feb. 
27,  1902.  On  the  delivery  or  thirty  days 
thereafter,  of  a  Joint  life  policy  in  the  sum 
of  thirty-flve  thousand  dollars  (935,000)  on 
the  ten  year  distribution  plan  in  the  Mutual 
Life  Insurance  Company  of  New  York,  on  the 
lives  of  Henry  C.  Graham,  J.  R.  Graham,  T. 
J.  Graham,  Nimrod  Gratiam,  Natlian  Gra- 
ham, Josephus  S.  Graham  and  James  Gra- 
ham, known  as  the  Graham  Bros.,  we  prom- 
ise to  psy  to  flu  order  <tf  H.  L.  Remmel  the 


sum  of  four  tiionsand  aevm  hundred  and 
fifty-three  and  aeventy-hundredths  dollars 
(¥4,703.70).  Should  the  policy  not  be  issued 
tben  this  obligation  to  be  null  and  void." 

Jno.  W.  &  Jos.  M.  Stayton  and  Morris  M. 
Cohn,  for  appellants.  Rose,  Hemingway  & 
Rose  and  8.  D.  Campbell,  for  appellee. 

HILLv  O.  J.  In  Jackson  county  there  were 
seven  lirothera  named  Graham,  engaged  In 
mercantile  pursuits  and  farming,  and  all  In 
prosp^ous  condition;  and  it  developed  in 
argument  of  the  case  at  bar  that  they  were 
each  over  six  feet  tali — fine  specimens  of 
Arkansas  manhood.  Mr,  H.  L.  Bemmel,  the 
general  manager  of  the  state  of  one  of  the 
large  Insurance  companies,  knowing  them, 
and  recognizing  the  advantage  to  his  com* 
pany  of  securing  a  policy  on  the  Joint  lives 
of  these  gentlemen,  undertook  personally  to 
secure  such  a  policy,  and,  to  that  end,  visited 
them.  The  result  was,  an  application  was 
signed  for  a  $30,000  policy  on  the  lives  of  the 
seven  Grahams,  and  a  note  for  (4,753.71,  pay- 
able to  Mr.  Remmel,  was  executed  and  de- 
livered to  him.  Ijater  a  10-year  distribution 
plan  policy  for  $30,000  was  sent  to  the  Gra- 
hams. It  was  not  accepted,  and  negotia- 
tions were  had  between  Mr.  Remmel  and 
some  of  them,  looking  to  tbe  securing  of  a 
different  policy  than  the  one  sent  Mr. 
Remmel  tried  to  get  the  one  desired,  and 
failed,  and  tendered  a  policy  according  to 
what  he  claims  was  tbe  contract  when  the 
note  was  executed;  and,  on  the  refusal  of  the 
Grahams  to  accept  It,  he  brought  suit  on  the 
note.  The  testimony  of  Mr.  Remmel  Is  to  the 
effect  that  an  absolute  agreement  was  reach- 
ed when  the  application  was  signed  and  the 
note  executed,  and  the  policy  tendered  as  In 
fnll  and  complete  fulfillment  of  the  contract 
as  called  for  In  the  note,  which  will  be  set 
out  In  the  statement  of  facts  by  tbe  reporter. 
Mr.  Remmel  was  supported  In  his  statements 
by  a  letter  written  to  him  during  the  nego- 
tiations for  the  different  policy,  in  which 
Gratutm  Bros,  stated:  "Will  say  we  are 
pleased  with  contract  and  have  no  objection 
whatever,  but  would  like  to  have  It  changed 
to  the  five  year  distribution  plan,  as  we  have 
changed  our  minds  on  taking  It  on  the  plan 
applied  for."  They  explain  this  letter  by 
sayli^  that  it  was  dictated  by  Mr.  Remmel 
himself  to  their  attorney.  This  la  admitted. 
And  tbey  further  say  it  was  written  merely 
to  facilitate  Mr.  Remmel  In  his  effort  to 
obtain  from  bis  company  the  policy  ttiey  de- 
sired. The  court  excluded  evidence  offered 
by  the  appellants  contradictory  of  Mr.  Rem- 
mel's  as  to  the  execution  of  the  note.  The 
record  reads  as  follows:  "The  defendants 
thereupon  offered  to  prove  by  Thos.  Graham 
that  the  plaintiff  requested  that  they  execute 
the  note;  that  It  might  be  necessary  to  at- 
tach the  note  to  the  application  to  show  their 
good  faith,  but  would  not  be  binding  upon 
them,  except  that  If  the  policy,  when  it  ar- 
rived, was  satlBeactory,  and  they  accepted  lt» 
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the  note  would  be  binding,  otberwln  It  would 
be  void.  This  wu  a  condition  wliidi  went 
with  Its  execution.  The  erldence  so  ofEered 
haying  been  rnled  out,  defendants  excepted." 
Several  otbex  Grahams  were  offered  on  the 
same  point  The  court  directed  a  Terdict 
for  Mr.  Bemmel  on  the  note  sued  open,  judg- 
ment was  rendered  acctwdingly,  and  the 
Grahams  have  appealed. 

The  app^lee  relies  upon  Findley  t.  Means, 
n  Ark.  288,  73  B.  W.  101,  and  the  authorities 
therein  dted,  to  sustain  the  action  of  the 
circuit  court  in  deluding  this  testimony. 
The  syllabiu  of  that  case  Is  as  follows:  "A 
deed,  note,  or  other  InBtrament  of  writing 
delivered  to  the  grantee  or  obligee,  to  take 
effect  when  certain  conditions  are  performed, 
becon^es  operative  and  blndlng-fMni  the  time 
of  delivery,  though  the  conditions  be  not  fnl- 
flUed."  The  attthoriUes  cited  are  Pope  v. 
Latham,  1  Ark.  fl6;  Ingllsh  t.  Breneman,  6 
A,rle.  S77,  41  Am.  Dec.  96;  Scott  T.  State 
Bank,  9  A^  86;  Chandler  t.  Chandler,  21 
Ark.  SB;  Campbell  T.  Jones,  62  Atk.  12 
S.  W.  1016.  6  L.  B.  A.  783.  With  the  excep- 
tion of  Chandler  t.  Chandler,  all  these  cases 
were  cases  of  escrow,  where  the  point  decid- 
ed was  that  there  could  be  no  delivery  In 
escrow  to  tbe  obligee  of  a  bond,  note^  or  othw 
written  instrument  Chandler  t.  Chandler 
b<dds  that  where  a  bond  or  other  writing  is 
delivered  conditionally  to  the  obligee  him- 
self. It  Is  operative  and  binding  from  the 
time  of  the  delivery,  thongh  the  conditions 
be  never  performed;  and  to  the  same  effect 
Is  the  ruling  in  Flndley  Means.  The  tedi- 
nlcal  character  of  an  escrow  is  not  mentioned 
In  these  two  cases.  Where  conditions  subse- 
quent are  to  be  perftmned  lb  order  to  render 
the  note  or  bond  operative,  and  when  ope^ 
atlve  the  written  Instrument  la  expressive 
of  tbe  entire  contract,  then  It  must  he  de- 
livered to  a  third  i>erson,  or  the  delivery  to 
the  obligee  In  escrow  wilt  be  a  good  delivery, 
and  the  Instrument  cannot  be  contradicted 
by  parol  varying  Its  terms.  It  li  a  completed 
contract,  subject  to  conditions  snbsequent 
not  in  writing.  But  where  the  delivery  would 
defeat  the  real  contract  between  the  parties, 
then  It  Ib  competent  to  prove  by  parol  (1)  the 
whole  contract,  and  that  the  writing  was 
only  part  of  the  contract;  or  (2)  to  explain 
the  consideration;  or  (3)  to  show  that  it 
was  part  of  the  contract  that  the  writing  was 
delivered,  but  not  to  become  operative  nntU 
another  part  of  the  contract — condition  pre- 
cedent— was  fulfilled.  Of  the  first  class  is 
Kelly  V.  Carter,  55  Ark.  112,  17  8.  W.  700, 
where  a  deed  did  not  evidence  the  entire 
contract,  and  parol  evidence  was  admitted  to 
fihow  the  entire  contract;  of  the  second  class 
IB  the  recent  case  of  St  L.  &  N.  A  Ry.  v. 
Orandall  (Ark.)  86  S.  W.  855,  where  the 
nuthoritles  In  this  state  are  cited  to  sliow 
tliat  the  consideration  Is,  under  certain  cir- 
cumstances, open  to  parol  proof,  not  to 
defeat,  but  effectuate,  the  real  contract; 
and  of  the  third  class  is  State  t.  WalUs, 


67  Ark.  64,  20  S.  W.  SU,  and  Ware  t.  Al- 
len, 128  U.  8.  690,  9  Sap.  Ct  174,  S2  L.  Ed. 
663,  which  is  ap^ved  in  State  v.  Wallis. 
In  State  T.  Wallla,  Mr.  Justice  Hemlng- 
way,  q>eaking  t<x  the  court;  said:  "Proof 
that  such  of  the  def  endanta  as  sntacrlbed  th4 
bond  did  so  iipon  the  condltlcHi  Qiat  otlwr 
persons  named  in  It  as  amette  wotdd  sign 
it  was  not  incompetent  It  was  not  deafgiud 
to  vary  the  terms  of  a  written  instrument 
but  to  show  ttiftt  there  nevw  was  a  com- 
plete execution  of  sudi  instrument  FW  this 
purpose  It  was  competent  Ware  t.  Allen, 
128  U.  8.  690^  9  Sup.  Ct  174»  82  L.  Bd.  663." 
In  Ware  v.  Allen  the  Supreme  Court  Dt  the 
United  States  held:  "Pared  evidence  la  ad* 
mlssible  In  an  action  betweoi  tiie  parties 
to  show  that  a  vrrltten  InBtrament  executed 
and  delivered  by  the  party  obligor  to  tbe 
party  obl^ee,  absoluts  on  ita  fac^  was  con> 
ditional,  and  was  not  Intended  to  tato  effect 
until  another  event  diould  take  place."  Fol- 
lowing Ware  v.  Alien,  the  Supreme  Court  at 
the  United  States,  In  Buri»  t.  Dnlan^,  liB 
U.  S.  228, 14  Sup.  Ct  816,  38  U  Ed.  698,  ear- 
Tied  the  application  of  the  dictom  into  a  caaa 
Identical  In  principle  and  analogous  in  tact 
with  the  one  at  bar.  Mr.  Justice  Harlan,  for 
tbe  court  said:  "And  the  evidence  offoed  by 
the  appellant  and  excluded  the  court  did 
not  in  any  true  sense  contradict  the  terms  of 
the  writing  In  salt  nor  vary  their  legal  Im- 
port, but  tended  to  show  that  the  written 
instrument  was  never  In  fact  delivered  as 
a  present  contract;  unconditionally  binding 
upon  tbe  obligor  according  to  Ita  terms  from 
the  time  of  such  dellyeiyr  but  was  left  in  the 
hands  of  Dulane^,  to  become  an  absolute  ob- 
ligation of  tbe  maker  In  the  event  of  hla 
electing,  upon  examination  or  Investigation, 
to  take  the  stipulated  interest  in  the  property 
in  question.  In  other  words,  acc<ffdlng  to 
the  evidence  offered  and  ucluded.  tbe  writ- 
ten instrument  upon  which  thia  salt  Is  bas«d 
was  not— except  In  a  named  contingency— 
to  become  a  contract  or  promissory  note 
which  the  payee  could  at  any  time  rightfully 
transfer.  Evidence  of  such  an  oral  agree- 
ment would  show  that  the  continsen<7  nevev 
happened,  and  would  not  be  In  contradli-tion 
of  the  writing.  It  would  prove  that  there 
never  was  any  concluded,  binding  contract 
entitling  the  party  who  claimed  tbe  benefit 
of  It  to  enforce  Its  stipulations.  Tbe  exclu- 
sion of  parol  evidence  of  such  an  agreement 
could  be  Justified  only  upon  the  ground  that 
the  mere  possession  of  a  written  instrument 
in  form  a  promissory  note,  by  the  person 
named  In  It  as  payee,  is  conclusive  of  his 
right  to  hold  it  as  the  absolute  obligation  of 
tbe  maker.  While  such  possession  Is  un- 
doubtedly— prima  facie.  Indeed,  should  be 
deemed — strong  evidence  that  tbe  Instrument 
came  to  the  bands  of  the  payee  as  an  obli^n- 
tlon  of  tbe  maker,  enforceable  according  to 
Ita  legal  Import  It  Is  open  to  tbe  latter  to 
prove  the  circumstances  under  whitA  pos- 
session was  acQolred,  and  to  >bow  that  tbers 
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DATor  Was  mnj  complete,  final  delirerr  (tf  tiw 
wrltiiig  as  tbe  promissory  note  of  the  makw, 
pajaUft  at  all  events  and  acconlioff  to  Its 
terms.  Tbe  mle  that  exelndea  parol  evidence 
in  contradiction  of  a  written  agreement  pre- 
snpposes  the  existence  in  Act  of  snch  agree- 
ment at  the  time  sntt  1b  brought  But  the 
rule  has  no  application  U  the  writing  was 
not  delivered  as  a  present  contract"  After 
citing  many  authorltleB  supporting  these 
views,  the  court  concluded:  "For  the  reasons 
stated,  and  -without  considering  the  case  in 
other  aspects,  we  are  of  the  opinion  that  it 
was  error  to  exclude  the  evidence  offered  by 
the  dtfendant  tending  to  show  that  the  wilt- 
ing sued  on  was  not  delivered  to  or  received 
by  Dnlaney  as  tbe  promissory  note  of  the  de- 
fendant, binding  upon  him  as  a  present  obU- 
gatifm,  enforceable  according  to  its  terms, 
bat  was  delivered  to  become  an  obligation  ot 
that  character  when,  but  not  before,  the 
defendant  examined,  and  by  working  them 
teatedt  the  mining  properties  purchased  ity 
tbe  plaintiff,  and  elected  to  take  the  stlpn- 
lated  interest  In  them.  According  to  tbe  evi- 
dence so  offered  ami  excluded,  Ihe  writing  In 
question  never  became^  as  between  Burke 
and  Dulan^,  the  absolute  obligation  of  tbe 
former,  but  was  delivered  and  accepted  raly 
as  a  memorandum  of  what  Bnrice  was  to  pay 
in  the  event  of  his  electing  to  become  int^ 
ested  In  the  property;  and  from  the  time 
he  so  elected,  or  could  be  deemed  to  liave 
so  elected,  It  was  to  take  effect  as  his  prom- 
issory note,  payable  according  to  its  terms. 
His  election  within  a  reasonable  time  to  take 
such  interest  was  made  a  condition  precedemt 
to  bis  liablUty  to  pay  the  stipulated  price. 
The  minds  of  the  parties  never  met  upon  any 
othOT  basis,  and  a  refusal  to  give  effect  to 
their  oral  agreement  would  make  for  them  a 
contract  which  they  did  not  choose  to  make 
for  themselvea." 

Following  these  authorities,  and  approving 
the  reasoning  In  Buiice  v.  Dolaney  above 
quoted,  the  court  Is  of  opinion  that  the  cir- 
cuit court  erred  In  excluding  the  evidence 
offered  and  directing  a  verdict  The  evi- 
dence raised  an  Issue  of  fact  determinable  br 
the  jury. 

The  jndgmuit  la  reversed,  and  the  cause 
remanded. 

DYER  et  al.  t.  JACOWAT  et  al. 
(Supreme  Conrt  of  Arkansas.   Jane  24,  1905.) 

1.  PaiNOIPAL     AKD     SUBKTT  —  iHDIMNrrT 

AfoRTOAaca—RioHTS  or  Cbediiob— Shbbo- 

OATIOn— RXLEASa  BT  SUBBTT. 

Where  a  conveyance  Is  made  by  the  prin- 
cipal debtor  to  the  surety  to  secure  the  iWTment 
of  the  debt,  the  creditor  has  an  Interest  there- 
in which  the  surety  cannot  destroy,  but,  where 
the  conveyance  is  merely  to  indemnify  the  sure- 
ty, the  creditor  acquires  no  interest  untti  the 
insolvency  of  the  nrincipal,  nntil  which  time, 
and  even  afterwards,  If  he  acta  in  good  faith 
and  betbre  claim  Is  made  npon  hln^  the  snre- 


ty  may,  both  In  eqidty  end  at  law»  i^ease  the 

secnrity. 

[Ed.  Note. — For  cases  in  point,  see  vol.  10, 
Cent  Dig.  Principal  and  Surety,  H  402-112.] 

2.  Saicb— Intxsbst  or  Sdbett. 

Neither  a  surety  nor  his  heiis  teke  any 
legal  Interest  In  land  mortgaged  to  hfan  m 
purposes  of  Indemnity. 

[Bd.  Note.— For  cues  in  p<tot  see  vol.  86, 
Cent  Dig.  Mortgsges,  1 270.] 

8.  Saub  —  Pboceboikos  bt  Obbuttob— Pas- 
ties. 

Creditors  cannot  obtain  sabrogation  to  a 
deceased  surety's  right  In  an  Indemnity  mort- 
gage by  a  proceedli^  against  tiie  other  sureties, 
to  which  none  of  the  heirs  or  legal  representa- 
tives of  the  deceased  surety  axe  partJes. 
4.  SaUB— LACHES. 

Creditors  cannot  because  of  laches,  pro- 
cure subrogation  to  tbe  righto  of  sureties  in  an 
tndwnnlty  mortgaffe  by  a  proceeding  brought 
30  years  after  the  ezeention  of  a  rdease  by  the 
sureties. 

Appeal  from  Circuit  Court  fell  Coun^, 
Dardanelle  District;  William  L.  Moose, 
Judge. 

Suit  by  A.  J.  Dyer  and  another  against 
W.  D.  Jacoway  and  others.  From  a  Judg- 
ment for  defendanto,  plalntifto  appeal.  Af- 
firmed. 

W.  D.  Jacoway  was  on  the  16th  of  March, 
1867,  appointed  administrator  of  Ihe  estate  of 
Samuel  IMckens,  who  bad  died  in  Tell  county 
on  the  2d  day  of  the  same  month.  Jacoway 
gave  bond  as  administrator,  and  entraed  19- 
on  the  discharge  of  his  duties  as  administra- 
tor of  that  estate.  Afterwards,  in  1876,  the 
estate  still  being  in  his  charge  as  adminis- 
trator, he  executed  to  tbe  swetles  of  his  adr 
minlstrator's  bond  a  mortgage  on  certain 
lands  owned  him.  The  conditions  of  this 
mortgage  are  as  follows,  to  wit:  "Provided 
nev«theless,  that  whereas  the  said  B.  P. 
Parks,  Jacob  Graves,  Hiram  Dacus,  Joseph 
Gault  J.  M.  Oole,  and  L.  T.  Brown,  did  on 
the  16th  day  of  March,  A.  D.  1867,  become  ths 
sureties  of  the  said  W.  D.  Jacoway  on  his 
bond  as  administrator  of  the  estete  of  Sam- 
uel Dickens,  deceased;  and,  whereas,  sald'se- 
curitles  did  on  the  same  day,  sign,  seal  and 
deliver  said  administration  Ixmd;  and,  where* 
as,  said  bond  was  filed  and  recorded  on  the 
16th  day  of  March,  A.  D.  1867,  and  the  same 
is  now  of  record  In  letters  of  administration, 
Becord  A,  pp.  227,  228;  and,  whereas,  the  ad- 
ministration of  said  estete  is  unsettled,  and 
tbe  said  W.  D.  Jacoway  Is  desirous  that  bis 
said  Securlttes  shall  entertain  no  reasonable 
fears  or  susteln  any  loss  In  the  premises: 
Now,  know  ye,  if  the  said  W.  D.  Jacoway 
shall  make  full,  comi^ete  and  perfect  set- 
tlement of  said  estate,  and  shall  them,  his 
said  securities,  save  harmless  from  Any  and 
all  Judgmente  and  decrees  of  any  court  which 
may  be  rendered  against  them  as  such  securi- 
ties on  said  administration  bond,  thai  in  that 
case  the  foregoing  deed  of  mortgage  shall 
be  void,  otherwise  to  be  and  remain  In  full 
force  and  effect"  Afterwards,  on  the  15th 
day  of  April,  1876.  Jacoway  filed  in  the  pro- 
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bate  court  bis  lUtb  account  cnrrait  and  final 
settlement  ahowlng  a  balance  of  $7,216.64  In 
bla  handfl.  Thla  account  was  confirmed  by 
the  court  In  July,  1875,  and  on  the  15th  day 
of  July,  1876r  the  court  entered  an  order  di- 
recting Jacoway,  ai  administrator,  to  distrib- 
ute this  sum  pro  rata  on  all  the  fourth-class 
claims  probated  against  the  estate,  and  pay 
to  the  owners  of  such  claims  39  cents  and  8 
mills  on  each  dollar  of  their  respecttre 
claims.  Jacoway,  In  pursuance  of  this  or- 
der, subsequently  distributed  the  same 
around  to  all  of  the  fourth-class  credltajrs  ex- 
cept A.  J.  I>yer  and  Isabella  Johnston.  He 
tendered  to  each  of  them  also  the  sum  re- 
quired, but  did  so  on  condition  that  Ihey  ex- 
ecute to  blm  a  receipt  in  full  of  all  demands 
against  the  estate.  They  declined  to  give  a 
receipt  In  full,  and  no  part  of  their  claims 
was  paid.  In  1876,  A.  J.  Dyer  and  Isabella 
Johnston  filed  a  suit  against  Jacoway  and  his 
bondsmen  to  surcharge  and  falsify  his  fifth 
account  current  and  final  settlement.  This 
suit  was  brought  In  the  wrong  district  of  the 
county,  and  was  In  1877  dismissed  Zbr  want 
of  Jurisdiction.  In  1878  the  same  parties 
brought  a  similar  action  in  the  other  district 
of  the  county  against  Jacoway  and  his  sure- 
ties. On  the  19th  July,  iSTS,  Jacoway 
executed  another  mortgage  to  hie  securities 
to  protect  them  against  liability  on  his  bond, 
the  conditions  therein  being  substantially  the 
same  as  the  mortgage  to  them  executed  In 
1875.  One  of  the  sureties  was  dead  at  the 
time  tiie  first  miwtg^ige  was  oecuted,  and 
two  wore  dead  when  the  last  morti^ge  was 
executed.  The  suit  in  equity  was  dismissed 
for  want*  of  equf^,  and  this  Judgm^t  was 
recovered  on  appenl.  See  Dyer  t.  Jacoway, 
42  Ark.  186.  Although  a  decree  was  rendered 
against  Jacoway  and  his  bondsmen  in  that 
action,  and  this  Judgment  was  again  revolced 
by  the  Supreme  Court,  and  the  cause  remand- 
ed for  furthK*  proceedings.  See  Dyer  t.  Jac- 
oway, 60  Aifc.  217,  6  S.  W.  902.  A  final  de- 
cree in  said  case  waa  «ttered  In  ttie  Tell  dr^ 
cult  court  in  chancery  under  the  directions 
of  said  mandate  at  ttie  August  term,  1893, 
thereof,  surcharging  and  falsifying  the  ac- 
count of  the  administrator  in  accordance 
witii  the  aforesaid  opinion  of  the  court  Said 
decree  further  provided  as  follows:  "And 
It  is  further  ordered  that  tiie  administration 
of  the  estate  of  the  said  Samud  Dickens  be 
rummded  back  to  the  probate  court,  Co  be 
administwed  in  due  courae  of  law,  and  that 
this  decree  be  cotlfled  the  clerk  under  the 
seal  of  this  court  to  tiie  probate  court  of 
Tell  county  In  and  toe  the  Danrille  dlstrid:, 
and  the  'proceedings  in  the  due  course  of  ad- 
ministration of  said  estate  be  continued  there 
l^lon  the  basis  of  the  said  Jacoway's  fifth 
annual  settlement  as  the  same  is  corrected 
and  reformed  by  this  decree."  Aftwwards 
the  probate  court  asked  an  coder  making  a 
final  settlement  in  the  case,  from  which  Judg- 
ment on  appeal  was  taken  to  the  circuit 


court  That  court  made  some  dianges  In  the 
Judgment  of  the  probate  court,  and  both  par- 
flea  appealed  from  the  Judgment  of  the  drcoit 
court  to  the  Supreme  Court  The  Judgment 
of  the  circuit  court  was  voiced,  and  the 
clerk  of  the  Supreme  Court  was  ordered  to 
relate  the  account  in  accordance  with  the 
opinion.  See  Jacoway  v.  Hall,  67  Ark.  S40, 
66  S.  W.  12.  In  pursuance  to  the  mandate 
of  the  Supreme  Court  the  circuit  court  ot 
Tell  county  for  the  DanvUIe  district  at  Its 
August  term.  1900.  found  that  Jacoway  was 
due  the  estate  of  Dickens  the  snra  of 
$2,800.82.  But  this  Indebtedness  of  Jacoway 
to  the  estate  la  made  up  almost  entirely  of 
amounts  which  had  beoi  found  due  from 
Jacoway  by  probate  court  In  1876,  and  whldi 
he  had  be«i  ordered  to  pay  over  to  the  fooith- 
class  daimanto  in  that  year,  and  the  Inter- 
est  on  such  amounts  as  of  the  date  of  April 
16,  1895,  with  interest  at  6  per  cent  nntiU 
paid,  and  Judgment  was  entered  against  Jaco- 
way in  favor  of  plaintiff  A.  J.  Dyer  for 
$120.90  and  in  favor  of  the  estate  of  Isabella 
A,  Johnstini  tw  something  over  $2,000;.  Aft- 
er tlte  recoveiy  of  this  Judgment  A.  J.  Djw 
and  the  administrator  of  the  estate  of  Isabella 
A.  Johnston  brought  this  suit  to  be  subfo- 
gated  to  the  lights  of  the  sureties  In  the 
mortgage  of  Ajtrll,  1876,  and  to  foreclose  the 
same.  The  complaint  alleged  that  Brooks, 
Xeely  &  0&  were  in  possessUm  of  the  landa 
mortgaged,  and  they  were  made  defendants 
to  the  action.  The  complaint  furtho-  alleged 
that  W.  D.  Jacoway  had  cfrnv^ed  ootain 
lands  to  his  children  In  fraud  of  his  ereditm, 
and  that  such  conveyances  be  set  aside,  and 
the  lauds  subjected  to.  the  payment  of  the 
claims  of  plaintiff.  The  defendants  Bnxfts, 
Noely  &  Co.,  who  now  claim  the  land  mort- 
gaged to  the  sureties,  filed  an  answw  show- 
ing that  the  sureties  to  whom  tte  mortgsge 
was  executed  had  oeented  a  writtoi  idease 
of  this  mortgage  to  Jacoway  hi  1882;  that 
afterward  Jacoway  had,  in  1882,  conveyed 
a  inrt  of  this  land  to  one  Atwood,  irtu  in 
turn  omv^red  it  to  James  E.  Peiry.  and  fliat 
the  remaindw  of  the  land  bwl  been  moHA  and 
conveyed  by  Jacoway  to  said  Feny  in  1886; 
and  that  Brooks,  Nedy  &  Co.  bold  under 
Ferry.  Defendants  alleged  that  Atwood  and 
his  grantor,  by  virtue  ot  said  release  snd 
conv^ance,  acquired  title  to  the  pnstwtr 
free  from  the  lien  of  the  mortgage,  and  tbey 
further  set  up  the  statute  of  llmltatiMia  and 
laches  in  bar  ot  the  action.  Jacoway  and  his 
children  filed  an  answer  in  which  they  deny 
that  the  conveyance  to  his  diildrm  nfetred 
to  hi  the  complaint  was  made  to  dftfzand 
creditors,  or  that  Jacoway  Is  flie  owner  of 
such  land.  Upon  the  hearing  the  chancellor 
found  that  Jacoway,  at  the  time  he  omv^ed 
the  lands  to  his  diildren  referred  to  In  tbe 
complaint  was  pwfeetly  stdvent,  and  owned 
much  more  property  flian  waa  required  to 
pay  his  debts,  and  that  no  right  (tf  subroga- 
tion  was  shown,  and  that  on  the  whole  case 
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there  was  do  equity  In  tba  cnaplain'^  and 
dlsmisBed  tbe  same.  Vrom  this  Jnd^nent 
plaintiff  appealed. 

L.  O.  BaU  and  Ratcliffe  &  Fletcher,  tor 
appellants.  John  M.  Parker,  J.  U.  Mtxin, 
and  W.  B.  Smith,  for  aiv^leea  Brooks,  Neely 
&  Co. 

BIDDIOK.  J.  (after  stating  the  facts). 
This  la  a  salt  In  equity  by  certain  creditors 
of  the  estate  of  Samuel  Dickens  to  be  sub- 
rogated to  the  rights  of  the  suretlefi  on  tbe 
bond  of  the  administrator  of  that  estate  in 
a  mortgage  executed  by  the  administrator 
to  them  to  Indemnify  and  protect  them  from 
liability  on  such  bond.  The  complaint  also 
set  up  that  certain  conveyances  made  by  the 
administrator  to  his  children  were  fraudu- 
lent, and  asked  that  they  be  set  aside.  Tbe 
chancellor  found  against  the  plaintiffs  on 
both  issues,  and  in  the  brief  and  argument 
in  this  court  counsel  for  plaintiffs  do  not 
ask  ug  to  review  tbe  finding  of  the  chancellor 
as  to  the  conveyances  made  by  the  adminis- 
trator to  his  children  many  years  ago. 
Dut  they  insist  that  under  the  facts  they 
are  ^titled  to  be  subrogated  to  the  rights 
of  the  sureties  in  tbe  mortgage  executed  to 
them  by  the  administrator. 

Mow.  there  seems  to  be  a  distinction  be- 
tween those  conv^ances  made  by  a  prin- 
cipal to  a  surety  both  for  the  purpose  of 
protecting  him  and  to  secure  the  payment  of 
tbe  debt  and  those  executed  merely  to  in- 
demnify the  sureties  against  liability.  If 
the  conveyances  are  made  to  the  sure^  for 
the  purpose  of  securing  the  payment  of  the 
debt,  the  creditor  has  an  tntereat  thoreln 
which  the  surety  cannot  destroy.  But  if 
the  ccmveyance  to  tbe  surety  is  only  to 
Indemnify  him,  then  such  security  does  not. 
In  the  first  instance,  attach  to  the  debt,  and 
whatever  equity  may  arise  In  favor  of  the 
cr^tor  with  regard  to  the  security  arises 
afterwards,  and  in  consequence  of  tbe  la- 
solvency  of  the  parties  principally  liable  for 
the  debt  Until  this  equity  arises  the  surety 
has  a  right  in  equity  as  well  as  at  law  to 
release  the  security.  Bven  after  such  In- 
splveocy  the  mortgagee  may  surrender  the 
security  If  he  does  it  in  good  faith  and  be- 
fore any  claim  is  made  upon  him  for  it 
The  Application  of  It  for  the  benefit  of  third 
persons  can  only  be  accomplished  by  the 
Interposition  of  a  court  of  equity,  and  in 
case  tbe  mortgagee  still  claims  the  security, 
or  when  be  has  conveyed  It  under  circum- 
stances t^niiiTig  to  show  bad  faith  or  collu- 
sion between  him  and  the  mortgagee.  Jones 
V.  Qulnniplac^  Bank,  29  Conn.  26 ;  Daniel  v. 
Hunt  77  Ala.  567 ;  Fertig  v.  Henne,  197  Pa. 
560,  47  Atl.  640;  Pool  v.  Doster,  69  Miss. 
258;  Stewart  v.  Welch,  84  Me.  308,  24  AtL 
860 ;  Jones  tm  Mortg.  (6th  Ed.)  |  387 ;  Harris 
on  Subrogation,  8S  691,  694.  But  In  this 
oase  the  mortgage  was  executed  In  1875  to 
the  six  sureties  on  the  bond  of  Jacoway. 


At  the  time  tiie  mintgage  was  executed,  J. 
M.  Gol^  we  of  the  sureties  named  therein 
as  a  grantee^  bad  been  dead  three  years, 
and  nellher  be  mtr  bis  heirs  took  any  legal  in- 
terest by  vlrtne  of  the  mortgagew  Brown,  tat- 
other  one  of  tlie  auretlee,  died  In  1876.  After- 
wards. In  188%  the  four  r«nalnlng  sdretlea 
executed  a  release  to  Jacoway,  In  order  that 
he  might  sell  the  land.  Tbe  facts  show  that 
this  release  was  executed  In  good  faith,  and 
that  afterwards  tbe  land  mor^ged  passed 
into  the  bands  of  parties  who  paid  a  valu- 
able omslderation  titerefor,  and  came 
through  mesne  conveyances  Into  the  posses- 
sion of  the  defendants  Brooks,  Neely  ft  Co., 
who  are  btma  fide  holdmi  tcr  value.  The 
only  surety  who  took  any  Interest  1^  such 
mortgage  that  did  not  Join  In  the  execution 
of  the  release  was  Brown,  who  had  been 
dead  six  years  before  the  release  was  ex- 
exuted.  Bat  plalntUEs  can  secure  no  rights 
throu^  blm  In  this  proceeding  for  the  rea- 
son that  none  of  his  heirs  or  legal  r^tre- 
sentatlves  were  made  parties  to  this  actlrai. 
Bond  T.  Montgomery,  C6  Aik.  668,  20  S.  W. 
525,  35  Am.  St  Sep.  HO;  Harris  v.  Wataon. 
56  Ark.  674,  20  S.  W.  629.  Tbe  release  of 
the  other  smretles  was  racecuted  in  1882,  and 
It  was  20  years  aftnwards  before  It  was 
questioned  and  before  tbe  creditors  brought 
this  action  to  be  subrogated  to  tbe  rights' 
of  their  sureUea.  Ev^  1^  In  case  the  cred- 
itors originally  bad  tbe  right  to  enforce 
this  mortgage  for  tbe  payment  of  ttiese  debts, 
we  think  that  it  la  too  late  to  do  so  now 
20  years  after  the  execution  of  such  release. 
Tbe  recoit  case  of  Wallace  v.  Sweptson 
(Ark.)  86  B.  W.  388,  Is  conclusive  on  that 
point  on  the  doctrine  of  laches,  and  we  refar 
to  tb»  (pinion  In  that  case  for  a  full  discus- 
sion of  the  question. 

Finding  no  error  on  the  points  presented, 
the  Judgment  is  affirmed* 


STATE  V.  80NGEB. 
(Supreme  Court  of  Arkansas.   Jons  24,  190S.) 

1.  Irtoxicatino  Liquobs  —  Local  Ornoii— 
Issuance  of  License— PsEsnuFTion. 

Under  Kirbr'a  Dig.  i  5119,  regnirlng  the 
retuma  of  elections  to  be  forwarded  to  the 
coonty  election  commisdoners,  to  be  by  them 
laid  before  tbe  county  court  at  the  next  term 
thereof,  tbe  county  court  before  granting  a 
license  for  the  sale  of  Intoxicating  liquors,  mast 
determine  whether  a  majority  of  tbe  votes  of 
the  county  have  been  cast  in  favor  of  license* 
or  not;  and  the  issuance  of  a  license  by  It 
raises  a  presamption  that  t3ie  judge  found  that 
the  majority  of  the  votes  were  cast  In  favor 
of  license. 

2.  Sauc  ~  Local  Orrion  Votb— Evidenc^^ 
Commissioner's  Abstbaci— Gebtificate. 

While  the  finding  of  the  county  court  that 
a  majority  of  votes  cast  were  in  favor  of  license 
is  not  coDcluflive,  yet  It  cannot  be  overturned 
by  an  abstract  of  the  vote  filed  by  the  election 
commissioDors,  the  certiGcate  to  which  does 
not  cover  tbe  vote  on  the  queatlon  of  license^ 
but  merely  certifies  to  the  votes  cast  for  eandl- 
dates  for  office. 
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S.  Sawe  —  TisxmoHT  or  Ooioaasionsu— 

FOUKDATIOn. 

Testimony  of  election  commivionen  that 
a  majoritr  of  the  votes  cast  on  the  qaestltHi  of 
license  were  in  the  nesadve  is  incompetent,  in 
the  absence  of  a  showing  that  the  onfinal  ra- 
tarns  of  the  election  had  been  destroyed  or 
could  not  be  procured. 

Appeal  from  Circuit  Goort;  Sharp  Gonntjr, 
Northern  District;  John  W.  Meeks,  Judge. 

Will  Songer  was  acquitted  of  selling  liquor 
without  a  license,  and.  the  state  appeals. 
Affirmed, 

The  grand  Jury  of  Sharp  county,  tat  the 
Northern  District^  Indicted  Will  Songer  for 
keeping  a  saloon  and  dramshop  and  selling 
Intoxicating  liquor  without  license.  On  the 
trial  the  sale  was  admitted,  and  the  defend- 
ant to  ahow  his  right  to  sell.  Introduced 
a  license  issued  by  the  county  court  autta(»> 
Izlng  him  to  keep  a  saloon  for  the  sale  of 
Intoxicating  liquors  in  the  towij  of  Hardy, 
In  that  county.  To  ahow  that  the  county 
court  bad  .no  autborl^  to  Issue  this  Ucmse. 
and  lliat  It  was  Told,  the  state  then  offered 
to  introduce  a  certificate  of  the  result  of 
the  election  filed  in  tbe  office  of  the  county 
clerk  by  the  county  election  commissioners. 
This  certificate  purports  to  be  an  "Abstract 
of  All  Votes  Cast  for  All  BzecutlTe,  Legisla- 
tive, and  Judicial  Officers  at  the  Election 
Held  in  Sharp  County-  on  the  1st  day  of 
September,  1908.**  Following  this  heading 
are  the  names  of  the  different  voting  pre- 
cincts,  and  the  nnmber  of  votes  cast  in  each 
for  the  different  candidates  voted  for  at  that 
election,  and  also  the  number  of  votes  cast 
for  and  against  license,  the  total  of  which 
votes  figured  up  B2&  for  license  and  B7S 
a^nst  license.  To  this  abstract  was  at- 
tached the  certificate  of  the  commisdoners, 
in  which,  after  redting  that  th^  had  opened 
and  compared  the  returns  of  the  election 
from  tb»  dlflerrat  precincts  of  the  county, 
they  certify  'that  it  appears  from  the  re* 
turns  aforesaid  that  each  person  named  In 
the  fore^ng  abstract  received  at  said  elec- 
tion the  ntmiber  of  votes  In  eatA  precinct 
set  down  opposite  his  name  for  the  office 
stated  therein."  But  they  do  not  cotify 
or  refer  to  the  vote  on  the  question  of  llr 
cense  either  In  the  caption  or  in  the  certlfl- 
cate  attached  to  such  abstract  of  the  votes. 
The  circuit  judge  sustained  the  objection 
made  by  the  defendant  to  this  evidence,  and 
refused  to  allow  it  to  be  read  In  evidence; 
The  state  then  introduced  G.  B.  Ferguson, 
one  of  the  election  rommlssloners,  and  who 
acted  as  such  at  the  general  election  held  in 
September,  1902,  and  offered  to  prove  by 
him  that  he  opened  and  canvassed  the  re- 
turns of  said  election,  and  that  a  majority 
of  the  votes  cast  on  the  question  of  license  | 


at  that  Section,  as  shown  by  tb»  returns, 
were  against  license.  The  presldlxig  judge 
sustained  an  objection  made  by  dedCendant  to 
the  Introduction  of  this  testimony,  and  the 
state  excepted.  The  state  introduced  no  fur- 
ther evidence,  and  the  court  directed  a  ra- 
dlct  for  the  defendant,  and  entered  judgment 
accordingly,  from  which  the  state  appealed. 

Bobt  L.  Rogers,  Atty.  Gen.,  for  the  Stete^ 
Sam  H.  Davidson,  for  appellee^ 

BIDDICK,  J.  (after  stating  the  facts).  This 
is  an  appeal  from  a  Judgment  acquitting  the 
defendant  of  the  chaise  of  selling  liquors 
without  license.  The  defendant  proved  that 
he  sold  under  a  license  Issued  by  the  county 
court,  and  the  state  undertook  to  show  that 
at  the  previous  general  election  the  majority 
of  the  votes  cast  In  that  county  were  against 
license,  and  that  the  county  court  had  no 
authority  to  Issue  the  license.  Now,  under 
the  law,  the  returns  of  the  elections  from  the 
different  voting  ivedncte  are  required  to  be 
forwarded  to  tiie  election  commlsslGneEa  of 
the  county,  and  they  are  required  to  lay 
such  returns  before  the  county  court  at  the 
next  term  thereafter.  Kirby's  Dig.  |  5119. 
From  these  returns  the  county  court  must, 
before  grantli^r  a  Ucense  for  the  sale  irf  In- 
toxlcating  liquors,  determine  whether  a  ma- 
jority of  the  votes  of  the  county  have  been 
cast  In  favor  of  license  ot  not  Freenuui  v. 
Lazarus,  61  Ark.  262,  82  8.  W.  680. 

The  license  Introduced  In  this  case  raises 
the  presumption  that  the  county  judg^  be- 
fore issuing  this  license,  found  that  the 
majority  of  the  votes  on  the  qnestiim  nt 
license  were  cast  In  favor  of  iicone,  tat 
otherwtee  the  court  had  no  anthoiity  to 
grant  the  license.  I^ow,  while  thla  finding  of 
the  county  court  Is  not  oonclnslve;  stiU  tt 
cannot  be  overturned  by  the  abstract  at  tue 
vote  filed  by  the  eiectfHi  commlssioaera,  to 
which  no  certificate  covering  the  vote  on 
the  questfon  of  license  Is  attached.  'Bta  cer- 
tificate offered  In  evidence  purports  to  oerfif y 
the  votes  cast  Cor  the  different  candidates 
for  oSBuXf  and  the  numbw  of  votes  reodved 
by  such  persons,  but  makes  no  reference  to 
the  vote  on  the  qneatttm  of  Ucense  Hie 
court,  therefore,  In  our  opinion,  did  not  err 
In  exdudlng  It  The  testimony  of  the  Sec- 
tion cwnmlBSionw  offered  the  state  was 
also  clearly  bioompetent  tar  tiiere  was  no 
showing  that  the  wlginal  returns  of  the  elec- 
tion frcnn  the  dlfferoit  deeUon  prednets  of 
the  county  had  been  destroyed,  at  tint  tii^ 
could  not  be  procured;  and.  In  the  ahsnnce 
of  such  proof,  parol  evtduioe  of  their  eon- 
tente  was  not  admissible. 

Finding  DO  tttror,  the  Judgment  is  aflbmed. 
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WM.  FAIT  GO.     ANDERSON  «t  at. 
(Supreme  Conrt  ot  Arkaasac    July  1>  1905.) 
Statdtb  or  FmixTDs— MsMOBiiMDtrK — Sunr- 

CIKHOT. 

A  telegram  orderins  assorted  goods  and 

} promising  to  send  speciScationa  later,  and  a 
etter  accepting  tbe  order,  did  not,  nntU  the 
■pecifications  were  farniahed,  constitate  a  saffl- 
cient  memorandum  of  a  contract  to  satisf;  the 
atatate  of  frauds.    Eirby's  Dig.  {  3656. 

Appeal  from  Circuit  Court  Pulaski  Coun- 
ty, Second  DItIsIoil;  Edward  W.  Winfleld, 
Judge. 

Action  by  D.  W.  and  A.  G.  Anderson 
agalnat  the  Wm.  Fait  Oompany.  From  a 
Judgment  for  plaintlffi,  defendant  appeala. 
ReroBedL 

ManAall  ft  Coffman.  Cor  appellant  Can- 
trell  &  Loui^lwrough,  for  appellees. 

BATTLB,  J.  D.  W.  and  A.  Q.  Anderson 
aned  the  Wm.  Fait  Company  for  breach  of 
contract  Tbey  alleged  that  on  tbe  29tli  of 
May,  1902,  tbey  entered  into  a  contract  with 
the  defendant  by  which  the  defendant 
agreed  to  ship  to  them  a  car  load  of  grocer- 
ies and  produce  Id  cases,  according  to  spec- 
ifications to  be  furnished  by  plaintiffs  in  a 
reasonable  time;  that  the  goods  were  to  be 
paid  for  according  to  their  market  prices  at 
the  time  of  the  agreement;  that  they  fui^ 
nished  tbe  defendant  in  a  reasonable  time 
with  a  list  of  the  goods  to  be  shipped;  and 
that  It  wholly  failed  to  ship  the  same  to  their 
damage  of  $400. 

The  defendant  denied  these  allegations 
and  that  It  made  any  contract  with  the  plaln- 
tifffl,  and  pleaded  the  statute  of  frauds. 
They  recovered  a  Judgment  for  flSl,  and  the 
defendant  appealed. 

The  appellees  were  merchants  doing  busi- 
ness In  the  town  of  Newport  in  this  state. 
Appellant  was  a  corporation  engaged  In  sell- 
ing produce  In  the  city  of  Baltimore,  in  tbe 
fltate  of  Maryland.  Dunn  A;  Powell  were 
merchandise  brokers  doing  business  In  Lit- 
tle Rock,  Ark.  On  the  29th  of  May,  1902, 
Dunn  &  Powell  sent  the  following  telegram 
to  appellant:  "Book  Anderson  Newport  as- 
sorted car  future  goods  same  price  as  oth- 
ers," and  wrote  to  it  the  same  day  by  mail: 
•'We  will  send  you  pecifications  on  the  New- 
port car  in  a  few  days."  Dunn  &  Powell  re- 
ceived from  appellant  dated  May  29,  1902,  a 
letter,  as  follows:  "We  have  your  telegram 
which  read  as  follows:  'Book  Anderson 
Newport  assorted  car  futures,  same  price  as 
others.'  To  this  we  wired  you  tbls  after- 
noon ^at  we  hare  entered  this  order  which 
we  now  confirm  [meaning  corroborate].  We 
accordingly  have  entered  this  order  and 
await  your  letter  confirming  [corroborating] 
with  specifications."  All  such  orders  were 
subject  to  the  approval  of  tbe  aH>eUant 
On  June  9,  1902,  Dunn  &  Powell  rec^ved  a 
letter  from  Wm.  Fait  Company,  dated  June 
T,  1902,  as  follows:  *'Beferrlng  to  your  tele- 


gram of  May  29,  which  read,  'Book  Anderson 
Newport  assorted  car  future  goods,  same 
price  as  others,'  we  beg  to  say  that  up  to 
this  present  time  we  have  no  mail  conflrma- 
tion  to  this  order,  nor  have  we  any  assort 
ment  and  the  ordOT  is  therefore  canceled. 
We  cannot  have  these  things  remain  open  in- 
definitely." On  June  10,  1902,  appellees, 
through  Dunn  ft  Powell,  sent  spedflcations, 
and  on  the  13th  of  the  same  month  appel- 
lant declined  to  ship  the  goods. 

Tbe  statute  of  frauds  Is  In  part  as  fol- 
lows: "No  contract  for  the  sale  of  goods, 
wares  and  merchandise  for  the  price  of  thir- 
ty dollars  or  upward,  shall  be  binding  on  the 
parties  unless,  first  there  be  some  note  or 
memorandum,  signed  by  the  party  to  be 
charged;  or  second,  the  purchaser  shall  ac- 
cept a  part  of  the  goods  ordered,  and  ac- 
tually recdve  the  same;  or,  third,  shall  give 
something  In  earnest  to  bind  the  bargain, 
or  in  part  payment  thereof."  Eirby's  Dig.  | 
3656.  There  was  no  compliance  with  this 
statute.  The  only  written  evidence  of  a 
contract  was  the  telegrams  and  letters  set 
otit  above.  The  goods  to  be  vM  were  not 
specified.  There  was  no  acceptance  by  ap- 
pellant of  any  antecedent  definite  order.  Hie 
goods  to  be  purchased  were  to  be  selected 
out  of  a  list  of  about  102  arttcles,  and  the 
quantity  purchased  of  each  was  to  be  desig- 
nated. Until  such  spec^cations  were  made, 
then  could  have  been  no  definite  agreement 
There  was  no  direct  and  unequivocal  accept- 
ance of  any  proposal  which  by  acceptance 
could  have  become  a  complete  contract  On 
the  incomplete  stipulations  nothing  could  have 
been  recovered  at  law.  There  was  never  an 
agreement  as  to  the  most  eBseutlal  part  of 
contract  of  sale,  the  appellant  having  declined 
to  treat  further  with  appellees  before  the 
spedflcations  were  furnished.  Wheeling  Steel 
ft  Iron  Oo.  V.  Evans  (Md.)  55  Atl.  373. 

The  Judgment  of  the  circuit  court  is  re- 
versed, aud  a  Judgment  upon  tbe  merlte  will 
be  entered  here  in  favor  of  appellant  and 
for  (10  damages  by  reason  of  tiie  attach- 
ment, wblch  Is  dissolved. 


JOHNSON  V.  BTATHJ. 
(Supreme  Court  of  Axkansss,  May  27,  1905. 

On  Rehearing.  June  17,  lOOS.) 
1.  LaBCENT— GAUENO— GOHSPiaAOT  TO.  Chbu 
UNDEB  COLOB  OF  A  BBT— FOOT  RACES— Evi- 

In  a  prosecntion  for  larceny,  evidence  that 
prosecutor  was  induced  by  defendant  to  bet 
money  on  a  nmner  as  against  the  runner  of  a 
clab  to  which  defaidant  belonged  by  repre- 
sentations that  the  dab  runner,  though  a  fa- 
vorite, would  lose  the  race,  thereby  enabline 
defendant  to  win  large  sums  from  other  club 
members,  the  understanding  being  'that  prose- 
cutor's money  was  to  be  retnmed  to  him,  and 
not  really  bet  prosecutor  to  get  a  share  of  the 
winnings  as  compensation  for  aiding  tbe  de- 
fendant and  his  confederates,  and  that  on  the 
club  runner  winning,  defendant  refused  to  re- 
turn prosecator's  moner.  brought  the  case 
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witblo  tbe  rnle  that  when  persons  conspire  to 
cheat  a  man  under  color  of  a  bet,  and  he  simply 
deposits  with  one  of  them  money  as  a  stake, 
not  intending  thereby  to  part  with  his  owner* 
ship  thereof,  by  taking  tbe  money  sndk  persons 
commit  larceny,  thotigh  afterwards  they  are 
by  f  rand  made  to  appear  to  win. 
2.  Sauk— iHSSBUCTions. 

An  instmction  that  if  proaecator  bet  his 
money  to  win  or  lose,  and  intending  to  part  with 
Its  title  and  pi^session,  even  though  pursuant 
to  a  conspiracy  indocin^  him  to  do  so  by  false 
representations,  the  tabinr  of  it  would  not  be 
larceny,  fully  protected  defendant's  rights. 

8.  Same. 

A  further  Iiutntctlon  to  the  effect  that  if 
the  crime  was  consnmiqated  under  the  law  as 
laid  down  in  such  instructions,  before  an  ar- 
rangement whereby  prosecutor  conseuted  to  the 
stakeholder's  keeping  the  money  until  the  race 
was  run  over,  the  consent  would  not  change  it ; 
but  if  such  consent  was  procured  before  the 
consummation,  if  it  was  a  matter  of  false  in- 
ducement up  to  that  point,  then  the  consent 
would  prevent  it  being  larceny — was  all  de- 
fendant was  entitled  to  on  that  point 
4.  Same— Evidence— Sncir-AB  Crimes. 

Evidence  of  similar  acts  by  defendant  and 
his  coKwnspirators  was  admissible  to  show  crim- 
inal intent. 

9.  Sahe— StnBSEQuxnr  Oonnuor. 

Evidence  of  a  similar  race,  mn  after  the 
one  involved,  was  admissible,  for,  since  admis- 
sible al(me  as  reflecting  light  od  the  intent,  it  i* 
immaterial  what  part  of  the  aerlea  the  on*  in 
qaeetioD  happoied  to  be. 

On  Rehearing. 

6.  Appsax<— OBJEonons  —  ConsiDEBATioif  or 
DiBOABDSD  Evidence. 

Where,  on  defendant's  objection  to  certain 
evidence,  the  jury  are  instructed  that  it  is  in- 
competent, it  will  not  be  considered  on  appeal. 

7.  Saue— REPtn-ATiON— Rbbuital— Ebbob. 

Where,  in  a  prosecution  for  larceny,  prose- 
cutor was  permitted,  in  response  to  questions 
by  the  state,  to  state  that  he  had  never  killed  a 
men  at  a  certain  place,  as  testified  to  by  a  wit- 
ness, nor  had  he  robbed  bis  sister,  and  the  rec- 
ord merely  showed  the  introduction  by  defend- 
ant of  depositions  to  the  effect  that  proeeco- 
tor*B  reputation  for  truth  and  morality  was  bad, 
it  not  appearing  whether  defendant  or  tbe  state 
brought  out  tbrae  q)ecific  charges,  or  tbe  con- 
nection in.wbldi  they  were  made,  arror  in  jmt- 
mltting  the  evidsoce  In  rebuttal  would  not  be 
presumed. 

8.  Saue— PBEeuMFTions— Showiitg  or  Bbbob 

REQXnBED. 

All  presumptions  are  in  favor  ot  tiie  trial 
court's  rulings,  and,  to  call  for  revnial,  an 
affirmative  showing  of  error  is  required,  not  a 
mere  showing  that  ander  some  cucnmstancee 
there  might  have  been  error. 

Appeal  from  Circuit  Conrt,  Saline  Oonnty; 
Alexander  M.  Duffle,  Judge. 

I.  E.  Johnson  was  conrlcted  of  larceny,  and 
api>eals.  Affirmed. 

Wood  &  Hendexson,  for  appellant  Rob- 
ert li.  Bogers,  Atty.  Gen.,  for  tbe  State. 

HILL,  0.  J.  The  appellant  tras  Indicted 
the  grand  Jury  of  Oarland  county  for  tbe 
crime  of  larceny,  and  (m  change  of  venna 
was  convicted  in  Saline  county,  and  sen- 
tenced to  four  yean  in  the  penitmitlary,  and 
baa  appealed. 

About  1902  a  party  of  men,  known  vari- 
oufl  names,  among  otbera,  the  **Buckfoot 
Gang,"  were  operating  bi  various  parte  of 


tbe  country,  Tbeir  acbeme  was  to  bave  a 
foot  race  between  two  well-advntised  nm- 
ners.  One  them  vraa  to  be  the  tevorite 
runner  of  a  club  of  millionaires  iiho  wm 
glva  to  apOTta  of  all  klnda.  Tbe  ottier  was 
comparatively  unknown,  but  vesy  swift,  and 
known  to  tbe  club  racer  to  be  swifter  than 
him.  Tbe  dub  racer  and  tbe  dub  manager, 
privately  leamlng  tbe  situation  and  tlie  Im- 
pending fiite  of  the  club  favorite,  were  anx- 
ious to  make  money  out  of  aucb  raefi,  and 
vrauld  approadi  some  one  vrbo  had  ready 
cash  and  good  credit  at  bome^  irtio  would  be 
willing  to  aid  tfa«n.  and  Inddentally  bimself. 
In  making  money  out  of  tbe  '*snre  thing." 
In  Ibis  light  it  was  presented  to  tbe  intend- 
ed victim.  Tbe  party  Inv^gled  waa  not  to 
bet  bis  own  money.  He  was  mwely  to  bade 
tbe  runner  against  tbe  dub  runner  wltb 
money  fumlsbed  by  the  schemers,  and  bet 
tbe  money  tbe  schemers  fumlBbed  blm.  He 
was  expeeteA  to  have  plenty  of  mtmey  in 
sight  and  good  referoices  as  to  bis  credit 
at  home  to  satisfy  tbe  mUllonalrea  that  be 
wag  In  their  class.  In  varying  details  these 
plans  wwe  woi^ed  at  WeUD  Qty*  Ua^  Salt 
Lake  City,  Utah,  Aurora,  Ifo.,  and  Bant 
Springs,  Ark.  In  some  cases  it  waa  known 
to  tbe  inveigled  party  that  tbe  dub  Etumer 
was  going  to  lose  tbe  race,  Irreq^ectlTe  of 
speed;  and  In  others  he  rested  on  hia  cer- 
tain Information  that  bis  man  was  tbe  fast- 
est The  Inveigled  party  was  always  indu- 
ced in  some  way  to  put  up  bis  own  mon^. 
with  an  understanding  that  It  was  to  b«  re- 
tuned,  and  not  really  bet  Probatdy  this 
waa  not  difficult  in  flie  closing  hours  before 
tbe  rac^  when  the  stakes  were  hig^  and  the 
exdtonent  growing,  and  his  bdief  that  the 
result  vras  a  "sure  thing,"  Tbe  "sure  win- 
ner" had  an  unfortunate  way  of  fyiiiiig;  while 
well  In  tbe  lead,  and  tbe  club  runner  would 
first  reach  the  goal.  To  appease  tbe  disap- 
pointed and  chagrined  victim,  and  seemingly 
bis  friends  who  bet  on  the  loser,  an  oi^or- 
tnnlty  would  be  given  to  run  the  race  over, 
giving  tbe  fallen  runner's  frio^  time  to 
go  bmne  and  repair  thdr  fwtones  and  In- 
crease tbe  purse,  which  was  to  be  htfd  In- 
tact until  tbe  race  was  run  over.  In  this  case 
Johnson  decoyed  one  Doncette,  a  Inmbnman 
from  Texas,  into  tbe  scheme  fw  a  race  at 
Hot  Springs.  Doocette  had  formerly  been 
propriety'  of  four  or  five  siUoons  In  dlffmnC 
Texas  towns,  and  over  each  of  Us  salooos 
had  been  run  a  piAAle  gambling  ball;  not  in 
connection  with  the  saloon,  be  says,  but  in- 
ddentally located  thne.  Kotwltitstudlag 
Doucette*s  Intimacy  with  gamblers,  be  was 
unsophisticated  in  the  hands  of  the  "Buck- 
foot  Oai^"*  It  was  r^esented  to  bim  that 
Eddie  Morris  was  swift»  than  Hany  Pilee — 
the  latter  the  runner  of  the  mUllonalr^s  dub; 
that  Harry  knew  it;  and  that  a  race  oonld  be 
arranged,  and  all  that  was  needed  was  a  man 
of  hia  credit  and  cash  to  follow  directlotta. 
He  waa  assured  by  both  Mmcls  and  Vtbet. 
before  be  left  Texas,  that  Uonls  was  tbe 


Digitized  by  Google 


JOHNSON 


r.  STATB. 


907 


fastest   He  arranged  his  affairs,  and  came 
to  Hot  Springs  with  $3,300,  ready  to  Impress 
the  millionaires,  and  extolled  the  swiftness 
of  tbe  runner,  who  came,  he  said,  from  bis 
lumber  camps.  The  arrangements  were  car- 
ried out   He  met  the  mllUonalre  dnbmen, 
wboae  castles  were  evidently  in  Spain*  and 
tbey  pnt  op  |2,B00  as  forfeit  for  Price,  and 
he,  with  money  fnmlabed,  pnt  np  the  like 
amonnt  for  Morris.  The  stakes  were  to  be 
95.000  on  a  side,  making  the  purse  $10,000, 
which  was  finally  arranged  sabstantlally  as 
agreed.  He  was  fnmlsbed  with  large  soma 
to  bet  by  Price  and  one  Thompson,  the  man- 
aga  of  tbe  clnb,  and,  what  was  more  Im- 
portant In  this  transaction,  the  stakeholder. 
These  snms  were  equally  divided  between 
appellant  and  Doncette,  and  they  laid  the 
bets  with  tbe  mllllcHiairea.  Many  thousands 
of  dollars  were  bet  in  this  way.  Doucette 
bet  |100  of  Us  own,  and  the  atakehold^ 
privately  retamed  It  to  htm,  and  gave  color 
to  tbe  the»y  that  tbe  bets  on  his  side  were 
feigned  for  the  purpose  of  Inducing  tbe  mil- 
lionaires to  put  up  their  money.  In  the  last 
bour  of  the-bettlng  Doncette  parted  with  his 
^.300.  The  witnesses  for  appellant  claim  be 
bet  to  win  <a  lose,  but  he  gives  a  different 
version  of  it  The  material  parts  of  his  tesU- 
luoi^  bwe  given  are  taken  from  appellant's 
abstract:  "Johnson  and  I  then  went  to  the 
l>ank  and  drew  $8,000  In  one  package. 
•   •  •  I  pat  my  money  In  my  pocket  and 
Johnson  and  I  started  back  to  the  clubroom. 
and  T  sold  to  Johnson,  *I  don't  believe  I  will 
go  any  further  with  tills,*  and  he  said  'every- 
tbing  is  all  right  come  on;*  snd  sowentonto 
tbe  dnbfoom,  and  tbey  wanted  to  bet  right 
away.  I  went  into  the  back  room  and  Bddie 
Morris  and  Johnson  followed  me,  and  Eddie 
Morrts  opened  his  coat  and  said,  'There 
Is  your  mon^.  Ton  bet  that  mon^  yon  got 
out  of  tbe  bank  so  as  to  show  these  people 
It  is  good  mtmey,  got  out  of  the  bank  in 
blocks,  and  you  will  get  your  money  back.' 
So  I  wait  in  and  bet  the  $8,000.  Mr.  Johnson 
had  a  very  fine  dlamcmd  atad,  and  he  bet 
that   I  also  bet  two  $100  bills  Oat  I  stlU 
bad.  By  tbat  time  the  hacks  were  ready  to 
start  to  the  race."  He  says  fortbw:  "I  did 
not  imderstand  that  X  was  to  pnt  up  my 
98.000,  because  Eddie  Monls  said  be  would 
give  It  back;  that  be  had  It  In  his  coat  pocket 
and  wanted  me  to  bet  my  mon^  because  It 
-was  new  monc^  that  came  out  of  tbe  bonk 
In  blocks,  and  the  money  he  bad  In  bis  pocket 
vrtfs  supposed  to  be  the  referee's  money.  It 
was  not  my  Intention  to  pot  up  my  own 
mon^.   I  supposed  I  was  to  get  about  28 
per  cent  of  tbe  wlnnhigs  to  pay  me  for  my 
trip.**  Again,  he  says,  after  r^terating  the 
substance  of  Ibe  above:  "I  considered  that 
tbe  money  be  had  was  mine,  and  I  was  bet- 
ting his  money.  I  never  intended  that  any  of 
my  money  shoidd  be  staked  on  the  race.  I 
did  not  Intend  to  part  with  my  mon^.** 
Doncette  found  "that  Ibe  race  Is  not  to  tbe 
swUt,  nor  tbe  battle  to  tbe  strong,"  fi>r  bis 


runner,  while  nobly  leading,  felL  He  says 
that  he  denounced  the  scheme,  and  demanded 
his  money,  but  was  laughed  at  and  the  atti- 
tude of  one  of  the  party  with  a  pistol,  as  be 
tbongbt,  convinced  him  that  bis  wisest 
course  was  to  say  no  mwe  abont  It  then. 
The  appellant^B  witnesses  say  that  he  agreed 
to  let  tbe  money  stay  with  tbe  stakeholder 
untU  he  and  Johnson  went  home  to  raise 
more  mimey  to  add  to  tbe  purse  and  have  the 
race  run  over  again  within  80  days.  Tbe 
state  introduced  witnesses  who  attended  sim- 
ilar performances  at  Webb  City,  Mo.,  Salt 
lake  City,  Utah,  and  Aurora,  Ma,  and  who 
were  the  several  victims  of  those  races.  Tbe 
same  general  plan  and  scheme  was  worked 
as  In  this  one,  and  some  of  the  participants, 
while  varying  at  tbe  different  races,  were  the 
same  parties  as  those  at  Hot  Springs;  tbe  ap- 
pelant always  present  and  participating. 
The  schemers  appeared  In  dlfforakt  rOles  in 
the  cast  and  frequent  changes  of  names  oc- 
curred, probably  to  fit  the  new  rOle.  Tbe 
last  race  In  evidence  was  at  Aurora,  Mo.,  tbe 
week  following  the  one  at  Hot  Springs.  This 
seems  to  have  been  the  "nm  off"  of  the  Utah 
race,  for  Mr.  Cobb's  benefit;  Mr.  Oobb  being 
the  Doucette  of  that  transaction,  fniree 
questions  arise: 

1.  Does  the  state's  evidence  prove  larceny? 
One  of  this  party  has  been  introduced  to 
this  court  before,  and  he  obtained  a  reversal 
of  a  conviction  of  larceny,  and  tbe  law  con- 
Izolllng  such  cases  was  then  announced,  and 
this  laid  down  as  the  rule:  **Wben  perscms 
conspire  to  cbeat  a  man  under  color  of  a 
bet  and  he  simply  d^K>sits  as  a  stake  with 
one  of  them,  not  meaning  thereby  to  part 
with  the  ownoshlp  therein,  they,  by  taking 
the  money,  commit  larceny,  and  not  tbe  less 
so  tiiough  afterwards  tbey  are  by  frand 
made  to  appear  to  win" — citing  authwlty. 
Hbidman  v.  State,  T2  Ark.  616^  81  S.  W.  638. 
Tbe  court  car^lly  Bmlted  a  conviction  up- 
on finding  the  facts  within  this  rule.  Dou- 
cette's  testimony.  If  true,  brings  the  case 
within  tbe  rule  and  the  Instmctlona  The 
appellant's  witnesses  dalmed  Doucette  bet 
bis  money  mi  the  result  at  the  race,  and  the 
court  Instructed  that  If  Doucette  bet  his 
money  to  win  or  lose^  even  though  pursuant 
to  a  conspiracy  inducing  him  to  do  so  by 
false  represraitatlons,  yet  that  would  not  be 
larceny,  and  they  must  acquit  The  Jury 
were  fully  instructed  that  no  mattor  bow 
fraudulent  or  dishonest  tbe  Inducements  may 
have  been,  yet  if  Doucette  bet  bis  money 
intending  to  part  with  ite  title  and  pones- 
slon,  the  taking  of  it  so  fraudulent^  acquired 
would  not  ccmstitute  larcoiy.  The  appd- 
lanf s  righte  were  fully  protected  In  Hiese 
Instmctlons. 

2l  It  Is  Indsted  that  Doucette  consented 
after  ti>e  race  to  the  stakeholder  lnq;>lag  the 
money  awaiting  the  race  to  be  run  over. 
The  court  Instructed  the  Jury  that  unless 
th^  found  defendant  gnfity  under  other  In- 
stmctUms,  such  arrangement  would  prevent 
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tbe  taking  of  Qie  money  being  larceny.  In 
other  words,  if  tbe  crime  was  consmnmated 
under  tbe  law  aa  above  uplalned  before  snch 
arrangemmt  tben  tbe  consent  would  not 
cbange  It;  but  If  aucb  ctmaent  was  procured 
before  tbe  consummation  of  the  crime,  If  It 
was  a  matter  of  ftilse  Inducement  up  to  that 
point,  then  the  consent  would  prevent  It  b&> 
Ing  larceny.  This  Is  all  that  appellant  could 
ask  on  this  score,  and  that  quMtlon  has  gone 
to  the  jury  on  conflicting  evidence  and  Is  at 
rest 

8.  Was  the  evidence  of  ttmtlar  acta  by 
these  conspirators  admlsribleT  The  general 
ml^  of  course.  Is  that  one  crime  cannot  be 
proved  as  tending  to  prove  another;  but 
when  tiie  question  of  Intention  In  the  pei^ 
formance  of  acts  becomes  material,  then  sim> 
liar  acts  which  traid  to  show  whether  an 
Innocent  or  criminal  intent  Is  present  be- 
comes admissible  This  is  freanent  In  cases 
of  uttering  forged  Instruments,  passing  coun- 
terfeit coins,  receiving  stolm  property,  and 
Is  applied  In  larccmy  as  well  as  other  crimes. 
1  Wlgmore  on  Evidence,  f  846.  Tlie  question 
was  recently  considered  In  Oils  court,  and 
this  rule  annonnced:  "When  there  Is  a  ques* 
tlon  as  to  whetbor  or  not  the  crime  charged 
was  by  accident  or  mistake,  or  Intentional 
and  with  bad  motive^  the  fact  that  such  act 
was  one  of  a  series  of  similar  acts  commit- 
ted by  the  defendant  Is  admissible,  because 
It  tends  to  prove  system  and  show  design." 
Howard  v.  State,  72  Ark.  686,  82  S.  W.  201. 
Tbls  case  lUnstrates  tbe  vrisdom  of  rule. 

One  of  these  races  was  run  Just  after  the 
one  now  before  tb»  cour^  and  objectlcm  Is 
made  to  It  also  on  the  ground  that  it  was  of 
subsequent  conduct  This  class  of  evidence 
is  admtaslble  alone  as  reflecting  l^ht  on  the 
Intent  and  It  matters  iwt  what  part  of  the 
series  the  one  In  question  happrau  to  be. 
Tbe  authorities  seem  unlfwm  that  when  tbe 
syston  is  admitted  put  of  the  occurrences 
may  be  snbseqnoit  to  the  one  charged.  X 
Wlgmore  on  BvL  H  SM,  816;  Wliarton's 
Crim.  Bv.  ff  86. 

The  court  Is  of  i^lnlon  that  every  right 
of  the  appellant  has  been  carefully  guarded, 
and  that  be  has  had  a  fair  and  impartial 
trial. 

Judgment  affirmed. 

On  Behearing. 

The  appellant  flies  a  motlim  ftir  rdiearing, 
and  again  calls  attention  to  two  allied  ^ 
rors  assigned  In  his  origlnsl  brief  which  were 
not  mentioned  In  the  opinion  of  the  court 

1.  Just  befcHre  Doucetto  put  up  his  money, 
Johnson  bet  hla  dlamcmds,  and  this  was 
brought  out  m  evidence.  While  Harry  Price 
was  on  the  stand,  tbe  prosecuting  attorney  in 
cross-examining  him  asked  him  where  John- 
son got  the  diamonds.  He  proved  1^  him 
that  Johnson  bought  the  dlamimd  ring  from 
Ryan,  and  Ryan  bought  it  fmn  Boatrlght 
Ctwo  other  membas  of  the  "But&foot  OangTO, 
and  that  it  had  been  won  from  one  WlUard, 


vrtiom  Johnson  had  brought  to  aiwttur  foot 
race  This  Is  tbe  objectionable  teattanonr, 
but  counsd  overlook  tbe  'fact  that  on  their 
objection  to  it  the  court  Instmcted  tiie  Jury 
that  it  was  incompetent 

2.  The  next  poSat  is  tiiat  tbe  state  was 
permitted  In  rebuttal  to  call  Doucette  and 
dhdt  the  following  testimony;  "Q.  One  of 
the  wltoessee,  in  testifying  about  your  repa- 
tatlon„  has  tesUfled  about  your  klUlng  a  man. 
Did  you  ever  kill  anybody  down  there?  Ans. 
No,  sir."  A  similar  qnestltm  and  answer 
about  robbli^  a  sister  was  permlttod.  Ap- 
pellant asserte  this  testimony  is  ctmtrary  to 
the  rale  In  Hollingsw<»th  v.  States  B8  Ark. 
887,  U  8.  W.  41.  Tbe  reooEd  does  not  show 
the  testimony  ct  these  Impeaching  wltnoses. 
It  m«ely  shows  tbttt  Hie  deftedant  Intro- 
dneed  d^jwsitions  of  witnesses  to  the  ^ect 
that  the  reputation  of  Doncette  (alas  of 
Gobb)  for  tratb  and  morality  wu  bad. 
There  Is  nothing  to  show  whether  tbe  de- 
fendant or  the  stote  brought  out  Oieae  spe- 
dflc  charges,  or  the  connection  in  wblcb 
tbvy  won  made.  If  the  defendant  had 
brought  out  these  diarges  cleaziy,  be  ooold 
not  complain  that  they  were  lebuttodl,  and 
this  might  have  been  elldted  by  tbe  state 
under  drcumstancea  rendering  rebuttal  pmp- 
or.  or  the  state  might  have  beoi  grechided 
tnm  rebutting  tts  own  testhnony.  In  the 
state  of  the  record  the  court  cannot  presume 
error.  On  the  contrary,  all  ^esnmptbms  are 
in  tavor  of  tbe  conrt^s  ruling,  and  it  re- 
quires an  affirmative  showing  of  oior  to  call 
for  reversal,  not  a  mere  showing  oiat  nnder 
some  drcumstances  this  might  have  "been  er- 
ror. 

The  motlott  Cor  rehearing  Is  dmled. 


ST.  LOUIS.  I.  U.  ft  8.  BT.  00.  T.  HITT 
et  sL 

(Sdpreme  Court  ct  Arfcanns.    July  1.  1905.> 

1.  Raixboads  — MaoLiOKifCB— OoLUOsroir  at 
Cbossinq— EvmsNCB. 

In  an  action  a^sinst  a*ndlroBd  for  wrooc- 
ful  death,  through  negligently  nmDing  a  trun 
Into  the  vehicle  decedent  was  driTinc  omr  a 
crossing,  evidence  Md  not  to  show  that  a 
matter  of  law,  it  was  negllnnce  pw  m  Cor 
decedent  to  attempt  to  cross  me  tni«. 

2.  Saux—Contbibutobt  NBauaano-QcB- 

TI0N8  FOB  JUBT. 

Where,  in  an  action  for  injuries  titroneh 
negligence,  fair-minded  men  may  draw  tnm  th* 
facts  different  concltusions  aa  to  whetbef  tike 
care  exercised  fay  the  injured  party  was  pro- 
portioned to  the  danger,  and  sodi  as  the  situ- 
ation called  for  from  men  of  prudence  and  eaa- 
tion,  the  qaeetion  of  contribiAoty  n^igcaec  is 
for  the  jury. 

[Ed.  Note.— For  cases  In  point  see  voL  ST. 
Cent  Dig.  Negligence,  H  SKC  299.] 

S.  Same— iNSTBUCTions— Ebbob. 

In  an  action  against  a  railroad  for  wronr- 
fnl  death,  through  nMligently  ranninc  a  train 
into  the  vehicle  deceduit'  waa  dririDg  over  a 
crossing,  an  iiutraction,  If  the  deceased  or  his 
son  stopped,  looked,  and  listened  before  drivii^c 
upon  the  track,  and  by  reason  of  the  otMtm-.- 
tions  on  the  ms  track — the  ace  Bate- 
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tained  bj  th*  town  snd  the  headlight  of  the 
frei^t  eneiiM— coald  not  tee  the  headlight  of 
the  passenger  train  in  time  to  have  avoided 
the  injury,  and  no  aignala  wer*  gtven,  and  the 
deceased  and  his  son  took  mdi  precftatkma  aa 
would  have  enabled  them  to  haw  aaui  or  beard 
the  train  If  anch  signals  had  been  given,  to 
find  for  the  plaintiff  on  the  issue  of  contrlbn- 
toi7  negligence,  was  not  erroneous,  as  singling 
ont  certain  parti  of  tha  OTidenoa  In  tefor  m 
plaintiff. 

4.  Sauk— OpiniON  on  Whoht  ot  Etidbiiok. 

An  instruction  that  if  the  death  of  de- 
ceaBed  was  caaaed  bj  the  negligence  of  the  de- 
fendant company,  a  raooverr  cannot  be  defeat- 
ed on  t^e  ground  of  contributorr  negligence, 
unless  it  appears  from  the  evidence  that  the 
deceased  failed  In  the  exercise  of  ordinary  pru- 
dence, and  such  failure  so  contributed  to  the 
Injury  that  it  would  not'have  otharwlse  occur- 
red, and  tliat  contributory  negligence  will  not 
be  presumed,  but  must  be  proven,  was  not  er- 
roneooB,  as  an  expression  of  the  conrt's  (pinion 
m  the  wel^t  of  the  evidence. 
8.  Sake. 

In  an  action  agalnat  a  railroad  for  death 

at  a  crossing  at  which  a  freight  train  was 
standing  on  a  track  parallel  to  the  main  track, 
on  which  waa  the  approaching  train,  so  that 
deccdenf  a  nmlea  were  on  the  main  track  be- 
fkire  the  wagon  could  have  deared  die  freight 
train,  die  refusal  of  an  InBtructlon  making  it 
the  duty  of  decedent,  after  passing  the  freight 
train,  to  look  and  listen  buore  attonptlng  to 
cross  the  main  track,  waa  not  enor. 
t.  WBonaruL  Dkath— BxPioTAifOT  or  Lira 

— A  NNUrrT— MOBTALITT  T  ABLEB— ADlHBai  - 
BILITT. 

In  an  action  for  wrongful  death,  testimony 
of  a  life  insurance  agent  aa  to  the  expectancy 
of  life,  as  shown  by  the  mortality  tables,  of  a 
man  of  decedent's  age,  and  an  estimate  of  the 
amount  required  to  purchase  an  anatilty  equal 
to  bis  income,  waa  admlsaible. 

[Ed.  Note. — For  cases  in  point,  na  voL  18^ 
Gent.  Dig.  Death.  |  86.] 

7.  SAKB—EXCBSaiVI  VSBDIOr. 

In  an  action  against  a  railroad  for  wrongs 

fttl  death,  a  verdict  for  $10,000,  which  was  less 
by  $1,054  than  the  sum  representing  the  pres- 
ent value  of  decedent's  Income,  was  not  ez- 
cesuive,  where,  though  his  personal  expenses,  to 
be  deducted,  were  probably  more  than  such  dif- 
ference, the  loss  of  his  care  and  attention  to 
his  minor  children  was  another  element  proper 
to  enter  into  tlie  verdict. 
^[Ed.  Note.— For  cases  in  point,  aaa  ToL  10^ 
Cent.  Dig.  Death,  {$  12&-130.] 

Battle  and  Riddiek,  JJ.,  dissenting. 

Aroeal  from  Olrcolt  Conrt,  Olark  County; 
Joel  D.  Conway,  Jndge. 

Action  by  Robert  W.  HItt  and  others 
against  the  St  Louis,  Iron  Mountain  &  South- 
ern Railway  Company.  Judgment  for  plain- 
tUTs,  and  defendant  appeals.  Afflnned. 

These  facts  are  deducilde  from  the  erl- 
dence  most  farorable  to  anstain  tbe  verdict: 
On  Sunday  night,  in  January,  1902,  the  Hitta 
drove  from  their  homi^  near  the  central  part 
ot  Nevada  county,  into  Preacott,  a  town  of 
more  than  8,000  inhabitants.  Tbey  were  In 
a  covered  wagon,  and  arrived  at  the  crossing 
at  Elm  street  after  dai^  The  covering  ex- 
tended two  feet  over  them,  and  aa  elthor 
side,  leavli^  only  the  view  In  front  unob- 
structed-  This  crossing  was  in  the  center 
of  the  town.  It  was  a  cold,  windy  day,  and 
bad  been  sleeting.  The  ground  was  covered 


with  alcet  and  iceu  When  they  reached  the 
croasin^  they  found  It  blocked  by  a  freight 
train  on  the  aide  track,  1,200  feet  long,  stand- 
ing a  few  feet  from  the  main  line.  A  brake- 
man  was  standing  at  the  cnsslns,  and  they 
asked  him  when  they  could  crosf.  The  oosft- 
Ing  remained  blocked  about  10  minutes,  when 
the  freight  train  •*mt  the  croaalng.**  Then 
they  discussed  whether  it  was  safe  to  cross. 
Luther  B.  Hltt  got  up  and  looked  up  and 
down  the  tnuk;  extending  his  head  b^nd 
the  wagon  cover,  thereby  enabling  him  to  see 
both  waya.  His  father  called  his  attention 
to  some  cars  on  the  track,  and  after  discuss- 
ing It  they  craduded  It  was  aafe  to  cross. 
In  driving  across  they  continued  to  look  for- 
ward, but  did  not  extend  their  beads  beytmd 
the  covering  to  see  on  either  side.  The  town 
maintained  an  are  light  almost  immediately 
over  the  crossing,  and  the  headlight  of  the 
freight  engine  was  burning,  shedding  its 
rays  over  the  crossing.  There  were  cars  on 
both  sides  of  the  crossing.  The  train  which 
struck  them  came  from  the  soathweat,  and 
waa  about  an  hour  late.  Looking  from 
where  they  wero  standing.  In  ttxB  middle  of 
Blm  atreet,  the  view  was  obstmcted  by  cars 
on  the  spur  track;  a  freight  train  was  stand- 
ing on  the  passing  track;  and  down  the  rail- 
road were  two  large  warehouses  and  a  coal- 
house,  which  completely  cut  off  their  view 
from  the  direction  which  the  train  came. 
The  passenger  engine  was  lighted  with  an 
electric  headlight,  whose  beams  could  be 
seen  a  half  a  mile;  but  the  reflection  of  this 
may  not  have  been  seen  <m  the  crossing  In 
front  of  them,  on  account  of  the  light  thrown 
by  the  arc  llgbt  and  the  headlight  of  the  en- 
gine. Luther  Bltt  testifies  he  not  detect 
t^  although  lofAlng  ahead.  The  sleet  and 
ice  on  the  ground  deadened  the  sound  of  the 
train,  until,  as  the  witnesses  stated, -It  was 
running  rather  soft,  and  did  not  make  aa 
much  noise  as  nanaL  The  train  ran  In  post  the 
croaslng  at  a  q;»eed  ot  from  18  to  20  miles 
an  hour,  and  without  ringing  the  bell  or 
sounding  the  whistle,  struck  tiie  wagon  In 
which  the  Hltte  were  sitting,  killed  the  fa- 
ther, and  Injured  the  son.  The  point  at 
which  th^  stopped  and  looked  out  from  un- 
der the  wagon  sheet  was  82  feet  from  the 
track  when  they  were  struck.  The  center 
of  the  side  track  was  14  feet  and  6  inches 
from  the  center  of  the  main  track,  and  the 
spur  track  was  still  between  the  wagon  and 
the  side  tradL  They  sterted  to  drive  across 
slowly.  The  brakeman  at  the  pilot  of  the 
freight  engine  was  standing  on  the  ground, 
and  they  passed  In  front  of  him,  not  more 
than  25  feet  fiway.  No  watohman  was  kept 
at  the  crossing.  The  brakeman  made  no 
effort  to  stop  the  wagon,  and  he  knew  the 
passenger  train  was  coming. 

Among  other  Instructions  given  were  the 
third  and  fourth,  which  are  as  follows: 

"({0  Ton  are  further  instructed  that  if 
you  find  from  the  evidence  that  the  deceased 
or  his  son  stopfwd,  looked,  and  listened  be- 
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tore  dilTing  upon  tbe  track,  and  torther  be- 
Uere  tbat  by  reason  of  tbe  obstractioa*  on 
tbe  Bide  track— tbe  arc  lli^t  malntabied 
tbe  town  and  tbe  beadllght  of  tbe  frelgbt  en- 
gine. If  yon  believe  tiieee  llgbts  were  bom- 
ing — could  opt  see  tbe  beadligbt  tuf  tbe  pas- 
senger train,  or  tbe  reflection  tbereof,  In  tbue 
to  bave  aToided  tbe  Injury,  and  tbat  no  sig- 
nals were  given  as  defined  In  tbese  bi- 
Btmctions,  and  tbat  tbe  deceased  and  bis 
son  took  socb  ^ecantlons  as  would  bave  en- 
abled tbem  to  bave  seen  or  heard  tbe  train  If 
socb  signals  bad  been  given,  you  may  find  for 
tbe  plalntUt  as  to  tbe  Issue  of  oontrlbntoxy 
negligence. 

"(4>  If  yon  believe  from  tbe  evidence  Cbat 
tbe  deatb  of  tbe  deceased  was  caused  by  the 
negligence  of  the  defendant  company,  a  re- 
covery cannot  be  defeated  on  the  ground  of 
contributory  negligence  unless  it  appears 
from  the  evidence  that  the  deceased  himself 
failed  in  tbe  exercise  of  ordinary  prudence, 
and  tbat  sncb  failure  so  contributed  to  the 
injury  that  it  would  not  have  occurred  if  be 
bad  been  without  fault  Contributory  negli- 
gence will  not  be  presumed,  but  must  be 
proven  by  a  preponderance  of  the  evidence." 

The  court  refused  to  give  the  sixth  instmc- 
don  requested  by  appellant,  which  la  as  fol- 
lows: 

*'<6)  The  court  Instmcts  tbe  Jury  that  if 
tbey  find  from  the  testimony  In  this  'case  that 
at  tbe  time  in  question  a  freight  train  was 
standing  on  a  track  parallel  to  tbe  track  on 
which  tbe  approaching  train  was,  and  that 
such  freight  train  was  between  plaintiffs,  on 
tbe  highway,  and  tbe  approaching  train,  so 
that  the  approaching  train  could  not  be  seen 
or  beard  readily,  then  the  plaintiffs  bad  no 
right  to  drive  on  the  tra<^  without  taking 
precautions  after  tbey  passed  beyond  the 
freight  train,  where  they  could  see  and  hear 
the  approaching  train,  and  there  looking  and 
listening  before  attempting  to  cross  tbe  track 
in  front  of  tbe  approaching  train;  and  If  tbey 
failed  to  do  this,  and  in  consequence  of 
sncb  failure  were  injured,  your  verdict  should 
be  for  the  defendant." 

The  appellees  received  a  Judgment  for  flO,- 
000.  Hitt  was  50  years  of  age;  was  making 
$1,000  per  annum,  derived  from  farming, 
trading,  and  the  mercantile  business.  He 
left  a  wife  and  nine  children,  of  whom  six 
were  minors  at  tbe  time  of  his  death — the 
youngest  about  Ave  years  old.  He  was  a 
stout,  healthy  man,  and  shrewd  in  business 
affairs.  A  witness  was  asked,  "What  was 
bis  character,  with  reference  to  attention  to 
and  care  of  bis  family?"  and  answered,  "It 
was  very  good."  Again  he  was  asked:.  "Yon 
say  be  was  a  man  who  took  good  care  of  his 
family?  A.  Tes,  abr;  as  good  as  any  man, 
I  should  think." 

J.  E.  Williams  and  B.  B.  Johnson,  for  ap- 
pellant McKae  &  Tompkins,  for  appellees. 

HILU  C.  3.  (after  stating  the  facts).  1. 
The  negligence  of  the  company  in  f&iling  to 


give  tbe  signals  required  by  law  was  abund* 
antly  estabUabed,  and  tbe  conflict  In  tbe  evi- 
dence (m  this  point  has  been  settled  by  the 
jury.  OAe  next  question,  and  tbe  «M  most 
earnest^  presented  here,  is  flutt  the  erldence 
showed  that  Hitt  was  guilty  of  omtrfbutM; 
n^Iigence  In  driving  <m  the  trade  under  the 
drcmnstancea  set  out  in  the  statement  Mr. 
Justice  Brew«,  speakii^  for  the  Supreme 
Court  of  tbe  United  States,  said:  "ItlsweU 
settled  tbat,  where  tboe  is  uncertainty  as  to 
tbe  existence  of  either  n^Ugence  or  awtrlbii- 
tory  n^llgence,  the  question  la  not  one  of 
law,  but  of  fact,  and  to  be  settled  by  a  Jary: 
and  this  wbetber  tbe  uncwtainty  azlsea  from 
a  conflict  in  the  testimony,  or  becmse,  tbe 
facts  being  undisputed,  fair-minded  men  wiO 
honestly  draw  difFeroit  conclusions  tram 
them.  [Citing  antborWes.]"  By.  v.  Powers. 
149  U.  S.  4S,  13  »np.  Ct.  748,  ST  U  Bd.  642. 
The  antbozltlee  sustaining  this  doctrine  are 
collected  in  By.  v.  Martin,  61  Ark.  640,  S3  S. 
W.  1070.  Testing  tbe  evidMice  upon  tblB 
prlndple,  It  cannot  be  said  tbat  the  facts  dis- 
close a  situation  rendering  It  negllgmce  for 
Hitt  to  drive  onto  tbe  track.  At  a  distance 
of  82  feet  from  the  track  be  toc^  tbe  precaa- 
tions  required  by  law  and  conunon  seme; 
and,  neither  seeing  nor  hearing  anything  te 
Indicate  a  train  was  coming  on  the  main 
.  trade,  and  the  way  t>elng  made  clear,  and  eio- 
ployte  standing  near,  with  twtter  opportonltf 
of  seeing  or  hearing  than  he  bad,  who  wooM 
doubtless  warn  bim,  fOr  bnmanity^  sake 
alone,  if  no  duty  rested  on  them,  not  to  cross 
in  front  of  a  rapidly  approadilng  train,  and 
after  consulting  with  his  son,  the  fatal  drlre 
began.  While  It  is  true  the  sheet  d  the 
wagon  obstructed  the  vision  'cm  eltber  side, 
and  In  a  measure  the  hearing,  yet  they  be- 
lieved from  their  investigation  tbe  way  was 
clear,  and  tbey  continued  to  lo6k  aliead  and 
listen.  The  electric  arc  light  and  tbe  bead- 
light  of  the  freight  engine,  casting  their  nyt 
on  the  crossing,  might  well  tend  to  preroit 
tbe  discovery  of  the  light  from  the  beadllglit 
of  the  approaching  train.  The  situation  con- 
fronting Mr.  Hitt  was  not  sn<A  as  requires 
the  court  to  say,  as  a  matter  of  law,  tbat  It 
was  per  se  negligence,  under  tbe  drcnci- 
stances,  to  attempt  to  cross  tbe  track.  Tbe 
ringing  bell  or  sounding  whistle  would  donbt- 
lees  have  given  the  warning  of  the  approach- 
ing train,  which  was  not  oth^wlse  apparent 
to  Mr.  Hitt  or  his  son.  These  are  facts  from 
which  fair-minded  men  may  draw  different 
conclusions  as  to  whether  the  care  exercised 
was  proportional  to  the  dangor  to  be  avoid- 
ed, and  such  as  the  situation  called  for,  from 
men  of  prudence  and  caution.  Wb«i  socb 
are  the  facts  of  a  cas^  then  tbe  qoestlttt 
must  be  settled  by  •  Jury,  under  proper  In- 
structions. 

2.  The  next  matter  assigned  as  enw  la  tbe 
giving  of  the  third  and  fourth  Instmctloas. 
which  are  set  out  In  the  statement  of  facts. 
The  point  urged  against  these  instructions  is 
tbat  tbcQT  displayed  to  the  jvy  an  czpresakw 
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of  oplnl<Hi  Txpoa  tbe  part  of  the  court  ap(»i 
the  weight  of  the  evldoicfc  It  is  farther 
urged  against  the  third  that  It  has  singled 
out  certain  parts  of  the  evidence  In  favor  of 
the  plaintiff,  and  disregarded  every  item  of 
contributory  negligence,  and,  without  refer- 
ring to  tbe  same,  In  a  counter  statement,  has 
said  the  weight  of  this  spedflc  evidence  la 
suffldeAt  to  set  aside  all  the  evidence  estab- 
lishing contributra-y  negligence.  If  there  is 
eridoace  to  sustain  a  particular  theory  of  a 
case,  the  court  should  properly  instruct  the 
jury  as  to  such  theory.  Smith  t.  State,  50 
Ark.  545,  8  S.  W.  941.  Instructions  should 
declare  the  law  as  applicable  to  any  view  of 
tbe  facts  which  upon  the  evidence  may  be 
taken  by  either  of  the  parties  to  tbe  cause  on 
trial.  LucklnbiU  v.  State,  52  Ark.  45,  11  S. 
TV.  963.  Blvery  Instruction  should  be  hypo- 
thetical, 1.  e.,  predicated  upon  the  suppoei- 
tiou  that,  if  certain  evidence  be  true,  then 
tbe  legal  consequence  resulting  therefrom  is 
one  way  or  the  other.  State  Bank  v.  Mo- 
Gulre,  14  Ark.  530;  Ck>lllns  v.  Mack,  81  Ark. 
684.  It  is  error  to  refuse  to  give  a  specific 
instruction  correctly  and  clearly  applying  the 
law  to  the  facts  In  the  case,  even  though  the 
law,  in  a  general  way,  is  covered  by  the 
charge  glveu.  Ry.  v.  Crabtree,  69  Ark.  134, 
62  S.  W.  64.  Applying  these  settled  princi- 
ples to  the  instruction  In  question.  It  cannot 
be  said  they  are  open  to  the  objections  urged. 
Each  side  prayed  and  was  granted  many  spe- 
cific instructions,  covering  phases  of  tbe  case 
which  they  desired  drawn  sharply  to  tbe  at- 
tention of  tbe  Jury.  The  court  falls  to  find 
error  in  tbem,  and,  taken  togetbtt,  the^  con- 
sistently present  tbe  whole  oue,  generally 
and  specifically. 

3.  Error  Is  assigned  to  the  refusal  of  tbe 
court  to  give  tbe  sixth  Instruction.  The  dis- 
tance from  the  center  of  the  sfde  track  upon 
which  the  ftelght  train  stood  to  the  center  of 
the  main  track,  upon  which  the  train  was  ap- 
proaching, was  14  feet.  It  was  therefwe  an 
Impossibility  to  have  avoided  the  accident  at 
that  late  moment  The  mules  drawing  tbe 
wagon  were  on  tbe  main  tra(^  before  tbe 
wagon  could  have  cleared  the  freight  train, 
and  the  freight  train  behind  them  was  whist- 
ling at  that  moment  Tbe  care  is  to  be  meas- 
ured by  the  act  of  going  into  this  danger,  not 
when  it  is  too  imminent  for  avoidance,  and 
when  ezdtem^t  and  danger  dethrone  Judg- 
ment Tbe  ease  was  properly  submitted  un- 
der Instructions  fully  explaining  tbe  care  re- 
quired, and  It  was  not  error  to  refuse  to  give 
this  one. 

4.  Objection  is  made  to  admission  of  testi- 
mony of  a  life  insurance  agent  as  to  tbe  ex- 
pectancy of  life,  as  shown  by  the  mortality 
tables,  of  a  man  of  Hltt's  age,  and  an  esti- 
mate of  the  amount  required  to  purchase  an 
annuity  equal  to  Hltt's  income.  These  ta- 
bles were  held  admissible,  and  their  uses  ex- 
plained. In  Ry.  V.  Orlffltb,  63  Ark.  491,  39  S. 
W.  660.  Tbe  record  falls  to  jshow  the  calcu- 
latlim  oomplaliied  of,  but  It  could  not  be  ec> 


ror,  as  it  was  hut  relieving  the  jury  of  tbe 
labor  involved  in  it  The  court  gave  tbe  fol- 
lowing Instruction  on  the  subject:  "If  your 
verdict  should  be  for  the  plaintiffs,  you  will 
assess  the  damage  at  such  sum  as  will  com- 
pensate them  for  their  pecuniary  loss  result- 
ing from  tbe  death  of  tbe  husband  and 
father.  In  estimating  this  loss,  it  la  proper 
for  you  to  take  Into  ctmaideration  the  age, 
health,  habits,  occupation,  expectation  of  life, 
mental  and  physical  capacity  for  and  dispo- 
sition to  labor,  and  tbe  probable  increase  or 
decrease  of  that  ability  with  tbe  lapse  of 
time ;  bis  earning  capacity ;  tbe  care  and  at- 
tention, the  instruction  and  training,  one  of 
bla  disposition  and  character  may  be  expect- 
ed to  give  to  his  family — and  thus  determine 
tbe  value  of  tbe  life.  From  this  amoimt  de- 
duct tbe  personal  expenses  of  deceased,  and 
the  balance,  reduced  to  Its  present  value, 
would  be  the  present  amount  of  your  verdict, 
provided  such  of  the  deceased  cMldren  as 
were  minors  at  his  death  or  at  this  time 
would  not  be  entitled  to  any  compensation  on 
account  of  death  of  deceased  for  a  period  be- 
yond tbe  time  of  their  attaining  their  ma- 
jority." It  is  seen,  therefore,  that  the  court 
properly  gave  tbe  elements  to  consider  In  ar- 
riving at  tbe  compensatory  amount  If  the 
calculation  was  made,  it  was  useful  only  to 
reach  the  probable  amount  required  to  pur- 
chase the  annuity  to  represent  his  income, 
and  from  such  amount  personal  expenses 
were  directed  to  be  deducted. 

6.  The  verdict  Is  assailed  as  excessive.  It 
la  less,  by  the  sum  by  f 1,054,  than  the  sum 
r^rraenting  the  present  value  of  his  Income. 
Of  course,  bis  pers<xml  expenses  should  be 
deducted — likely  much  more  tiian  said  $1,054 ; 
but,  on  tbe  other  hand,  there  was  another 
element  proper  to  enter  Into  the  verdict,  and 
that  was  the  loss  of  bis  care  and  attention  to 
bis  minor  children.  Railway  v.  Mathis, 
Adm'r.i  and  cases  there  cited.  Tbe  verdict  is 
not  excessive. 

The  Judgmoit  is  affirmed. 

BATTLB  and  BIDDICE.  dissent 


ST.  LOUIS,  I.  M.  A  8.  BY.  CO.  T.  HITT. 

(Supreme  Court  of  Arkansas.    July  1,  1905.) 

1.  RiiLBOADS  —  NsaLioEncB  —  Collision 
wriH  Vehicle  at  Cbosbino— Acnoif  fob 

INJUBIEB  —  CONTBIBUTOBT  NBOUOBnCE— 

DuTT  TO  Look  and  Listen— InsTBUorions 
— Ebbob. 

Id  an  action  for  injaries  at  a  crossintr,  an 
instrucUoD  that  mere  proof  that  plaintiS  look- 
ed and  listened  on  starting  to  drive  oa  the 
track,  but  did  not  look  again,  did  not  alone 
eBtablish  contributory  negligence,  but  OLat  all 
the  circumstances  should  be  considered,  and  if 
from  these  the  jury  t>elieTed  that  plaintiS  acted 
as  a  reasonable  man,  be  was  not  guilty  of  con- 
tribntory  n^ligence,  was  erroneous,  as  acquit- 
ting plaintiff  of  negligence  in  falling  to  look 
and  listen  till  danger  was  past,  instead  of 

*  Rehearing  psndlnfr 
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c^iarvlag  him  with  sach  negligence,  and  then 
leavlog  it  to  the  jury  to  aetermioe  whether 
there  were  inffitdent  facts  and  tdnmnutanceB  to 
relieve  a  reasonably  pnident  petsoo  of  such 
essential  precaution. 

2.  Same  — CDUKa  Ebbob— Oxhkr  Ietbtbuo- 

TIONS. 

The  rale  of  reading  Initractiona  tofether 
to  see  If  the  Issaes  there  are  correctly  presented 
is  Inapplicable  where  an  instruction  given  was 
erroneous,  and  a  correct  Instrnctlon  given  was 
conflicting  therewith,  and  the  error  was  not 
cured  by  such  other  instmctions. 

Appeal  from  Circuit  Oonrt,  Nevada  Coun- 
ty ;  Joel  D.  Conway,  Judge. 

Action  by  Lnther  A.  Hitt  against  the  St 
Louis,  Iron  Mountain  &  Southern  Railway 
Company.  Judgment  for  plaintiff,  and  de- 
fendant aroeals.  Bevmed. 

B.  S.  Johnson,  for  appellant. 

HILL,  C.  J.  Tbls  case  presents  the  same 
questions  as  to  the  liability  of  the  appellant 
which  are  presented  In  No.  5,506,  St  Louis, 
Iron  Mountain  &  Sontbem  Ry.  Co.  v.  Robert 
W.  Hitt  (decided  this  day)  88  S.  W.  90a 
This  case  was  tried  first,  and  In  Nevada 
county,  and  that  case  in  Clark  county,  and 
brought  here  on  separate  records,  but  have 
been  argued  together.  They  arose  from  the 
same  occurrence,  ^e  facts  will  be  found 
stated  In  the  Robert  Hitt  Case.  In  this  case 
the  court  gave  on  behalf  of  the  appellee  the 
following  instruction:  "(5)  You  are  lastmct- 
ed  that  mere  proof  that  the  plaintlCT  looked 
and  listened  as  be  started  to  drive  upon  the 
track,  and  that  he  did  not  look  again,  does 
not  alone  establish  the  contributory  negU- 
geace.  Tou  should  take  into  consideratlou 
all  the  facts  and  circumstances  in  evidence, 
and  If  from  these  you  believe  that  the  plain- 
tiff acted  as  a  reasonable,  prudent  man,  then 
be  would  not  be  deemed  to  have  been  guilty  of 
contributory  negligence^"  In  Railway  v. 
Crabtree,  09  Ark.  138,  62  S.  W.  64,  the  court 
said:  "If  be  is  struck  and  injured  by  a  train 
at  the  crossing,  which  be  might  have  seen 
had  he  continued  on  his  guard,  It  would  not 
be  sufflcl^t  on  a  trial  for  the  Injury  for  the 
Judge  to  say  generally  that  It  is  the  duty  of 
one  about  to  cross  a  railroad  to  look  and 
listen  for  trains,  but  he  should  go  further, 
and  explain  that  this  means  that  a  traveler 
should  continue  to  use  his  eyes  and  ears 
until  the  track  and  danger  are  passed."  In 
Railway  v.  Cullen,  54  Ark.  431,  16  S.  W.  169, 
Chief  Justice  CockrlU,  for  the  court,  said: 
"A  failure  to  took  and  listen  Is  therefore 
evidence  of  negligence  on  his  part;  and  if 
tbe  injury  is  the  consequent  result,  and  his 
want  of  precaution  is  unexplained  by  circum- 
stances which  might  mislead  an  ordinarily 
prudent  man  to  throw  him  off  his  guard,  he 
cannot  have  r^aratloa  tor  the  injury,  be- 


cause  his  own  want  of  care  Is  the  author  of 
tils  misfortune."  In  Martin  v.  Railway,  62 
Arte.  1S6,  34  S.  W.  545.  tbe  court  said:  '^e 
do  not  hold  that  In  every  case  where  a  trav- 
els fails  to  look  and  listen  and  Is  Injured 
by  a  train  white  crossing  a  raOway  track, 
the  case  should  be  taken  from  the  Jury.  It 
la  only  when  it  aj^peara  from  the  evidence 
that  he  might  have  seen  had  he  looked,  or 
might  have  heard  had  he  listened,  that  his 
failure  to  look  and  listen  will  necessarily 
constitute  negllgoice."  Applying  these  prin- 
ciples to  the  Instruction  in  question,  the  In- 
Btructlon  tells  the  Jury  that  failure  to  con- 
tinue to  look  and  listen  does  not  alone  estah- 
llah  contributory  negligence.  It  is  beM  la 
the  Crabtree  Case  that  the  court  must  tell 
the  Jury  that  continuing  to  use  the  senses  Is 
an  essential  part  of  the  duty  of  looking  and 
llst^iing,  and  In  tbe  Cullen  Case  that  faUnre 
to  look  and  listen  Is  evidence  of  negligence. 
Therefore  the  Instruction  conflicts  with  th^ 
cases.  But,  as  oplalned  in*  tbe  Martin  Case, 
the  failure  to  look  and  listen  is  not  always 
n^Ugence.  There  may  be  circumstances,  as 
there  instanced,  or  where  there  la  an  invita- 
tion by  the  railroad,  exjH'ess  or  implied, 
which  might  relieve  a  prudent  person  fnun 
this  duty.  But  all  those  matters  are  excul- 
patory, and  the  duty  to  continue  to  look  and 
listen  should  be  definitely  put  upon  tbe 
plaintiff,  and,  if  there  Is  sufficient  evidoice 
of  exculpatory  circumstances,  then  the  whole 
question  should  go  to  the  Jury,  and  no  part 
of  It  be  determined  by  tbe  court  This  In- 
struction acquits  the  appellee  of  negligence  In 
falling  to  continue  to  10(A  and  listen  till 
danger  is  past  Instead  of  charging  bim  with 
such  negligence,  and  thai  leaving  It  to  tlte 
Jury  to  determine  whether  there  are  snlB- 
cient  facts  and  circumstances  in  evld^Ke  to 
relieve  a  reasonably  prudent  person  of  tbia 
essential  precaution  for  bis  own  safety. 

It  Is  Insisted  ttiat  if  this  Instruction  is  fT- 
roneouB,  it  Is  cured  by  other  Instructions  giv- 
en on  h^alf  of  the  appellant  None  of  the 
other  Instructions  reach  to  this  exact  pt^t 
while  they  do  state  the  law.  In  the  main, 
correctly,  on  the  duty  of  looking  and  Ust«i- 
Ing :  and  if  they  were  construed  as  correctly 
covering  this  Important  point  of  tbe  case 
then  they  would  be  in  confilct  with  this  in- 
struction, and  leave  the  Jury  at  large  which 
to  follow.  In  such  case  the  nde  that  rea.iinc 
tbe  instructions  togeth^  in  order  to  see  ir 
tbe  issues  are  presrated  correctly  cannot  ap- 
ply. Fletcher  v.  Eagle  (Ark.)  86  S.  W.  810; 
St  L.  &  N.  Ry.  V.  MIdklff  (Ark.)  ST  a  W. 
446. 

For  the  error  In  giving  the  fifth  instractloa 
tbe  Judgment  Is  reversed,  and  tbs  caia  re- 
manded for  a  new  titaL 
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OOWLINO  et  al.  T.  mSLSON  et  aL 
(Supreme  Court  of  AAuuu.   Jane  24,  1006.) 

1.  PABTmon  —  JuEuoionoiT  —  Btaictk*  ■■ 

CONSTBUCTION. 

Under  Kirbr'e  Dig.  |  6000.  proTlding  that 
an  action  to  partition  land  shall  be  brooght 
where  the  Ian<£  or  eoms  part  of  It,  ie  situated, 
the  circuit  court  of  a  county  in  which  land  of  a 
decedent  partly  lies  bas  jurisdicUon  of  a  suit 
to  partition  it,  when  the  administration  of  the 
decedent's  estate  has  been  wound  up  and  the 
administrator  discharged,  notwithstanding  sec- 
tion 6063,  providing  that  an  action  to  settle 
the  estate  of  a  deceased  person  must  be  brought 
in  the  county  in  which  the  personal  representa- 
tive qualifiea,  and  section  o004,  proriaing  that 
an  action  for  the  distribution  of  the  estate  of 
a  deceaaed  person,  or  its  partition,  must  be 
bronght  in  the  county  where  his  personal  rep- 
reeentatlTe  qnalified,  and  that  the  estata  of  the 
deceased  was  admlniatned  fai  anotber  connty. 

2.  Sauk  —  Desoriftion  —  InsumoiiHOT— 
Cum. 

Insufficiency  of  the  description  of  land  par* 
titioned  is  cured  by  the  parties  having  aold  their 
btterests  in  the  land,  and  the  purchaser  having 
been  pat  into  possession  and  made  a  party  to 
the  partition  suit 

3.  Sai«  —  Sau  —  OomiauATioif— Sum- 

OIBNCT. 

It  is  not  neceasarf  that  nm&rmaticoi  of  the 
sale  of  land  on  partition  shall  appear  of  record 
by  a  formal  order,  to  sustain  the  validity  of 
the  sale,  where  it  can  be  gathered  from  the 
whole  record. 

4.  Sams— LnoTATion— Void  Sale. 

When  a  sale  of  real  estate  (m  partition  bas 
been  confirmed  by  a  court  having  jurisdiction, 
the  flve-year  statute  of  limitations  runs  in  fa- 
vor of  the  purchaser  at  the  sale  against  the 
parties  thereto,  althon^  the  sale  la  void. 

5.  SAHB— SALB-JUBISDIOnOll.  . 

Since  at  common  law  there  was  no  right 
to  obtain  in  partition  proceedings  a  sale  of  the 
property,  EIrby's  Dig.H  &785,  S786,  S797,  5793, 
aathorizing  such  sales  when  commissioners  re- 
port that  partition  cannot  be  made  without 
great  prejaolce.  and  providing  for  report  and 
confirmation  thereof,  and  contribution  of  the 
proceeds,  confer  the  only  jnrlsdiction  which  the 
court  haa  to  order  the  sale  of  real  estate  in  par* 
tition  proceedings,  and  a  sale  without  a  report 
of  commissioners  showing  necessity  therefor  is 
Toid. 

6.  Samb— Sau  roB  Costs— Taliditt. 

The  sale  of  land  for  costs  is  not  an  iasn- 
able  fact  In  partition  suita,  and,  when  tiw  court 
entertains  It,  it  is  going  beyond  its  jarisdic- 

tion. 

7.  Same— GuABDXAir  and  Wasd— Powbb  or 

OUABDIAN. 

ThiB  action  of  the  gnardian  of  an  insane 
person  in  brining  a  partition  salt  as  to  the 
ward's  interest  In  real  estate  binds  the  ward  to 
ererytiiing  which  the  partition  salt  conld  valid- 
ly acoompUah. 

8.  BETTEBlCXnTB  —  C01CFCniM.TI01l  —  STAT- 
UTE—CO  KSTBOCTIO  H . 

Under  EIrby's  Dig.  {  2754,  providing  tliat 
if  any  person,  believing  himself  to  be  the  own- 
er, either  In  law  or  equity,  ander  color  of  title, 
has  peaceably  Improved  any  land  which  on  ju- 
di<^  Investigation  diall  be  decided  to  belong 
to  another,  the  value  of  the  improvements  shall 
be  paid  by  the  successful  party  oef ore  the  court 
abaJt  cause  possession  to  be  delivered,  improve- 
BiMita  made  by  a  parcbaeer  at  a  void  partitim 
Bale  prior  to  the  confirmation  of  the  sale  can- 
not be  allowed  for,  even  though  the  improve- 
ments were  made  sabseaaent  to  tiia  date  oi  the 
deed. 

fi8&W<-S8 


9.  SAin— Void  Sau— Coiab  or  TrrLS. 

A  purchaaer  at  a  void  partition  sale  does 
not  have  color  of  ntie  until  the  deed  Is  deliver- 
ed  to  him. 

Cross-Appeals  from  Hempstead  Chancery 
Court;  James  D.  Shaver,  Chancellor. 

Action  by  8.  C.  Cowling,  aa  guardian  of 
Bettie  Jones,  an  Insane  person,  and  others, 
against  J.  J.  Nelson  and  another.  From  the 
decree,  plaintiffs  appeal,  and  defendants 
bring  a  croBS-appeal.  Reversed  In  part 

Feazel  ft  Bishop,  tor  appellants.  D.  B. 
Bain  and  W.  C.  Rogers,  for  appellees. 

HILIa  a  J.  In  1896  Bettie  Jones  owned 
an  undivided  half  Interest,  and  her  nephew 
and  niece  Willie  and  Ola  Jones  owned  the 
other  half,  of  a  tract  of  land  containing 
about  330  acres,  lying  partiy  In  Hempstead 
county  and  partiy  In  Howard  county.  They 
inherited  the  land.  Bettie  Jones  was  then 
and  is  now  an  insane  person,  and  confined  In 
the  State  Aaylom.  Ola  Jones  was  bom  Au- 
gust 8, 1875,  and  Willie  Jones  was  bom  July 
16,  1882.  On  the  19th  of  August,  1895,  the 
then  gnardian  of  Bettie  Jones  filed  a  parti- 
tion suit  in  the  Hempstead  drcnlt  court 
against  Ola  Jona  and  Willie  Jones,  alleging 
the  latter  to  be  a  minor,  and  set  forth  the 
respective  Interests  of  the  parties,  and  pray- 
ed a  partition  of  the  land,  and,  in  the  event 
It  was  not  fonnd  susceptible  of  partition,  a 
sale  thereof,  and  a  division  of  the  proceeds. 
ConatructiTe  service  was  had  against  the  de- 
fendants therein,  and  decree  rendered  find- 
ing the  respective  interests  of  the  parties, 
and  ordering  partition,  and  appointing  com- 
mlBslon^  to  make  partition.  The  commls- 
doners  made  partition,  and  reported  their 
proceedings  partitioning  all  the  land,  except 
a  48-acre  tract,  which  waa  afterwards  sold 
to  appellee  J.  L.  Reed.  The  report  was  con- 
firmed. Before  dismissing  the  principal  con- 
tention, which  Is  over  the  4S-acre  tract,  the 
other  questions  presented,  attacking  the 
whole  proceeding,  will  he  disposed  of. 

It  is  contended  that  under  section  6064, 
EIrby's  Dig.,  providing  that  an  action  for  the 
distribution  of  the  estate  of  a  deceased  per 
son,  or  Its  partition  among  his  heirs,  etc., 
must  be  brought  In  the  county  where  his  per- 
sonal representatiTe  qualified,  as  there  was 
an  administration  of  the  estate  of  the  an- 
cestor In  Howard  cotinty,  the  suit  should 
have  been  brought  there,  and  the  Hempstead 
court  was  without  Jurisdiction.  The  section 
Jnst  preceding  this  (6063)  provides  that  an 
action  to  settie  the  estate  of  a  deceased  per- 
son must  be  bronght  in  the  county  In  which 
the  personal  representative  qualified.  These 
sections  were  taken  from  the  Civil  Code, 
which  was  adopted  when  the  Constitution  of 
1868  was  In  force,  and  under  It  the  probate 
jurisdiction  was  exercised  In  the  circuit 
courts,  and  there  were  no  separate  probate 
courts.  These  sections,  therefore,  were  In- 
tended to  bring  Into  the  fomm  where  the 
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administratios  was  pending  actions  settling, 
distributing,  and  partitioning  estates.  Under 
the  changed  jnrlsdictlon,  the  excellent  rea- 
sons tor  the  enactment  of  these  statute 
ceases,  and.  If  gWen  force,  must  not  be  ex- 
tended. The  evidence  shows  that  the  admin- 
istration on  the  estate  of  the  ancestor  was 
wound  up  and  the  administrator  discharged 
before  the  partition  suit  was  brought;  and 
the  reason,  even  under  the  former  law,  for 
applying  this  statute,  would  not  be  appli- 
cable, and  a  fortiori  It  is  not  applicable  under 
the  present  system.  Section  6060,  Klrby's 
Dig.,  provides  that  actions  to  partition  lands 
shall  be  brought  where  the  land,  or  some 
part  of  It  is  situated.  The  Hempstead  cir- 
cuit court  had  Jurisdiction  of  the  partition 
suit 

The  next  objection  la  to  the  insufficiency  of 
the  description  of  the  land  partitioned.  The 
tracts  (other  than  the  4&-acre  tract)  are  de- 
scribed obscurely,  to  say  the  least  of  it;  but 
the  parties  have  sold  their  Interests  in -them, 
and  the  purchaser  la  in  possession,  and  It  was 
made  a  party  to  this  suit.  Whatever  dlffl- 
cultlea  there  may  have  been  In  locating  the 
tracts  from  the  description  is  removed  by 
putting  the  purchaser  Into  possession.  The 
question  Is  not  open  here. 

That  leaves  only  for  consideration  the  48- 
acre  tract  The  commissioners,  in  their  re- 
port partitioning  the  land,  after  reporting 
that  the  parties  had  no  other  proper^,  sug- 
gested that  a  certain  tract  described  therein, 
and  containing  48  acres,  be  set  aside  and  sold 
to  defray  the  expenses  of  the  proceedings, 
which  they  understood  would  be  about  f  150. 
They  reported  that  they  had  an  offer  of 
$150  for  this  tract,  which  they  considered  a 
fair  price.  The  court  confirmed  their  pro- 
ceedings in  setting  aside  the  various  tracts, 
and  approved  their  suggestion,  and  ordered 
this  tract  sold  to  Reed  for  f  160,  to  pay  costs 
and  expenses,  Including  an  attorney's  fee  of 
$76  for  the  attorneys  for  the  plaintiff  In  the 
suit  The  commissioners  then  sold  the  tract 
to  Reed  for  said  sum,  and  executed  him  a 
deed  therefor  in  Decemb^,  1895;  and  he 
went  Into  possession  and  placed  improve- 
ments on  the  lands,  and  has  held  It  since. 
At  the  April  term,  1896,  of  the  Hempstead 
circuit  court  this  deed  was  presented  to  the 
court,  and  an  order  was  made  in  the  case 
reciting  that  tbe  commissioners  produce  to 
the  court  their  deed  to  J.  L.  Reed  for  tbe 
land,  and  described  It,  and  concluded,  "which 
It  in  all  things  approved  and  confirmed  by 
the  court."  While  this  related  to  the  deed, 
yet  It  Identified  the  prior  transaction  where- 
in the  sale  to  Reed  at  this  price  was  ordered, 
and  must  be  treated  as  a  confirmation  of  the 
sale.  It  is  Irregular  and  improper,  because 
formal  conflrmatl<m  should  always  be  en- 
tered of  record,  yet  the  court  has  said  that 
It  vna  not  necessary  that  confirmation  ap- 
pear by  a  formal  order  to  that  effect,  if  It 
can  be  gathered  from  the  whole  record. 
Ousler  T.  Robinson,  72  Ark.  838,  80  S.  W. 


227.  Taking  the  whole  record,  the  sale  must 
be  treated  aa  confirmed.  This  predndes  Ola 
Murphy  from  maintaining  this  action  to  set 
aside  the  sale  on  the  ground  of  the  want  of 
Jurisdiction  to  rendo:  the  Judgment  ordering 
this  land  sold  to  pay  costs  and  attom^'a 
fees.  The  court  bad  Jurisdiction  of  tbe  par- 
ties, and  tlie  other  parts  of  the  decree  were 
valid,  and  tbe  exceptions  to  the  appllcatioo 
of  the  five-year  statutes  of  llmitatlfMis  on  the 
part  of  purchasers  at  Judicial  sales  do  not 
apply.  She  was  of  full  age  when  tbe  decree 
was  rendered,  and  this  action  was  brought 
more  than  five  years  thereafter.  While  pii>- 
ceedlngs  based  on  void  Judgments  cannot  be 
validated,  yet  it  is  competent  to  control  ac- 
tions to  set  them  aside  by  shorter  statutes 
of  limitations  than  the  general  statutes. 
Freeman  on  Void  Judicial  Sales,  H  58,  SSa. 
This  court  has  held  that  the  five-year  statute 
does  not  apply  to  Judicial  sales  unless  they 
are  confirmed,  because  there  Is  no  sale  until 
that  act:.  Lumpklns  v.  Johnson,  61  Aj*.  80. 
32  S.  W.  65;  Morrow  r.  James,  68  Ark.  539. 
64  &  W.  269.  When  confirmed,  and  the 
court  has  Jurisdiction  over  the  parties  the 
five-year  statute  runs  in  favor  of  the  pur- 
chaser  at  such  sale  against  the  parties  there- 
to, although  the  sale  Is  void.  It  is  a  statute 
of  r^se,  and  if  valid  the  purchaser  needs 
no  limitation  to  ripen  bia  title,  and  the  mani- 
fest purpose  of  the  L^lslature  was  to  apply 
it  to  void  sales  within  tbe  limitationa  men- 
tioned. 

The  lower  court  allowed  until  June  to  re- 
deem on  account  of  bis  mlnorl^,  but  re- 
fused to  allow  Bettie  Jones,  tbe  Insane  per 
son,  to  maintain  the  action.  On  the  theory 
of  a  redemption  from  the  sale,  that  decree 
may  be  right  but  the  case  goes  farther.  Was 
tbe  sale  of  the  48  acres  void?  If  so,  then 
the  Insane  party  and  jtbe  minors  both  ought 
to  be  permitted  to  recover  tbe  land,  not  re- 
deem it  subject  only  to  Reed's  right  to  bet- 
terments under  section  2754,  Klrby's  XHg. 

At  common  law  there  was  no  right  in  a 
tenant  in  common  or  other  tenant  to  obtain 
in  partition  proceedings  a  sale  of  the  prop- 
erty. The  courts  had  no  Jorisdiction  to  order 
a  sale,  but  partition  could  be  had  as  of  right 
even  if  partition  was  ruinous  and  Incon- 
venient to  and  undeslred  by  all  tlie  other 
parties.  Freeman  on  Co-tenancy  &  Parti- 
tion. fiS  536,  539.  To  obviate  hard  cases  the 
various  states  have  passed  statutes  permit- 
ting sales  when  partition  would  be  preju- 
dicial to  the  rights  of  the  parties.  Kllrby's 
Dig.  i  5785,  provides  that  when  commission- 
ers repwt  that  partition  cannot  be  made 
without  great  prejudice,  the  court  may.  If 
satisfied  that  such  report  is  true,  order  tbe 
land  sold  to  the  highest  bidder  at  public 
auction.  Snch  sales  are  made  on  toms  pre- 
scribed by  the  court,  and  have  to  be  reported 
to  and  confirmed  by  the  court  snd  deed  Is 
then  ordered  made.  Sections  5786,  6782.  Tbe 
proceeds,  after  deducting  costs  and  expenses, 
are  distributed  according  to  the  nqtecdre 
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Intereste.  Section  6793.  These  statates  con- 
fer tbe  only  jorladlctlon  which  the  coort  has 
to  wder  the  sale  of  real  estate  In  partition 
proceedings,  as  It  Is  not  an  iJiborent  right 
of  the  parties  to  have  It,  and  no  Jurisdiction 
existed  to  order  It  prior  to  these  statutes, 
and  hence  the  jurisdiction  must  be  exercised 
conformaUy  to  the  statutes.  In  this  case 
tbe  tract  In  question  was  not  sold  because 
the  land  was  Incapable  of  partition  without 
great  prejudice,  but,  on  the  contrary,  for  the 
sole  purpose,  appearing  on  the  face  of  the 
record,  to  pay  the  costs  of  the  proceedings 
and  the  fees  of  the  plalntUfa*  attorneys, 
taxed  as  part  of  the  costs.  The  utmost  that 
can  be  aald  of  the  attorneys'  fees  are  that 
they  were  part  of  tbe  costs,  and  as  to  wheth- 
er the  court  has,  In  amicable  suits,  any  right 
to  tax  them  as  costs,  Is  a  question  that  the 
courts  are  divided  upon,  but  all  agree  that 
in  adversary  proceedings  they  cannot  be  so 
taxed.  21  Am.  &  Eng.  Ency.  (2d  Ed.)  p. 
11T7,  1178.  Costs  are  debts,  and  do  not  con- 
stitute liens,  other  than  general  judgment 
liens,  when  tliey  enter  Into  a  Judgment  They 
are  not  enforceable  by  sale  of  property,  other 
than  other  d^ts  are  enforceable  by  execution 
after  proper  proceedings.  The  statutes  pre- 
scribe methods  to  collect  debts  from  minors 
and  Insane  persons,  but  as  to  any  person 
they  are  no  more  than  other  debts,  and  ex- 
emption and  homestead  and  bankruptcy  pro- 
ceedings may  avoid  their  collection.  The 
officers  have  full  protection  from  performing 
any  service  until  their  fees  are  paid  in  ad- 
vance. It  Is  clear  that  in  partition  suits 
tbe  land  cannot  be  sold  to  pay  costs,  and  the 
only  question  of  moment  Is  the  effect  of  the 
Judgment,  on  collateral  attack,  ordering  It 
done.  In  Oollins  v.  Paepcke-Lelcht  Lumber 
Oa,  78  Ark.  — ,  84  S.  W.  1044,  In  referring 
to  an  (H-der  of  probate  court  selling  lands  to 
pay  costs  of  administration,  the  court  said: 
"But  where  Its  Judgment  shows  affirmatively 
on  the  face  that  the  court  was  proceeding 
In  a  matter  over  which  It  had  no  Jurisdic- 
tion, or  acting  beyond  its  Jurisdictional  lim- 
its, such  Judgment  Is  void.  •  •  •  The 
conflrmation  cures  all  irregularities  In  the 
sale  or  tbe  order  therefor,  but  not  Jurisdic- 
tional defects.  The  order  of  sale  here  shows 
affirmatively  that  it  was  made  to  pay  ex- 
I^enses  of  administration,  and  not  debts  of 
the  decedent,  and  is  therefore  void."  The 
analogy  between  the  cases  is  strong.  In 
FaUs  v.  WMght,  OS  Ailc.  662,  18  S.  W.  1044, 
29  Am.  Bt  Bep.  74,  dower  was  assigned  In 
lands  of  an  estate  not  presented  to  the  court 
In  the  petition  for  assignment  of  dower,  and 
the  action  of  the  ctHnmlsslonera  was  con- 
firmed. This  court  held,  so  far  as  the  land 
outside  the  petition  was  concerned,  that  It 
was  aside  from  the  isBue,  conflrmation  did 
not  cure  and  the  sale  was  void.  The 
court  approved  this  definition  of  Jurisdiction: 
"First,  ttw  court  must  have  cognizance  of 
the  class  of  cases  to  whi<^  the  one  to  be 
adjudged  belongs;  sseond,  tlis  vnpm  parties 


must  be  present;  third,  the  point  decided 
must  be,  in  substance  and  effect,  within  tbe 
Issue."  The  sale  for  coats  is  not  an  issuable 
fact  In  partition  suits,  and,  when  the  court 
entertains  it,  It  Is  going  beyond  Its  Jurisdic- 
tional limits.  In  a  case  In  Indiana  the  court 
ascertained  an  amount  as  attorney's  fees, 
and  decreed  It  a  Hen  on  the  lands,  and  sale 
was  had  thereunder.  It  was  held  the  sale 
was  void,  as  courts  have  no  power  to  adju- 
dicate matters  not  in  Issue  and  which  could 
not  be  brought  In  issue.  Hutti  Martin, 
184  Ind.  687,  88  N.  B.  OT6. 

It  Is  insisted  that  the  guardian  of  Bettle 
Jones  had  authority  to  bring  the  suit,  and 
his  action  within  the  limits  of  his  express 
authority  would  bind  her.  This  is  true,  and 
bis  action  bound  her  to  everything  which  tbe 
partition  suit  could  validly  accomplish — a 
partition  of  the  lands,  and,  where  It  Is  found 
incapable  of  partition  without  great  preju- 
dice, tlken  a  sale.  These  are  the  only  Issu- 
able matters  to  be  presented.  On  them  she 
Is  bound.  Beyond  them  she  Is  not  Tbe 
Indiana  court  in  the  case  supra  said:  "Liti- 
gants do  not  place  themselves  for  all  pur- 
poses under  the  control  of  the  court,  and  It 
is  only  the  Interests  involved  in  the  particu- 
lar suit  that  can  be  affected  by  the  adjudica- 
tion. Over  other  matters  the  court  has  no 
Jurisdiction,  and  any  decree  or  Judgment  re- 
lating to  them  Is  void." 

The  court,  in  finding  the  amount  for  Willie 
Jones  to  pay  for  improvements,  seemed  to 
have  allowed  for  improvements  made  In 
1895.  Reed's  deed,  while  dated  December  0, 
1895,  was  not  approved  and  the  sale  was  not 
confirmed  till  April  6,  1896.  As  the  commis- 
sioners procured  Its  approval  and  presented 
it  to  the  coTirt,  It  is  evident  that  It  was  not 
intended  to  deliver  the  deed  till  It  was  ap- 
proved by  the  court  and  he  had  no  colw  of 
titie  until  the  deed  was  delivered  to  him.  He 
had  color  of  titie  after  the  deed  was  ap- 
proved and  delivered  to  him,  and  he  is  enti- 
tled to  Improvements  as  ineacrlbea  by  the 
betterment  act 

The  decree  as  to  Ola  Murphy  (n^e  Jones)  is 
affirmed,  because  she  is  barred.  As  to  Willie 
Jones  It  Is  reversed  as  to  the  amount  he  Is 
chargeable  with,  and  as  to  Bettie  Jones  is 
reversed.  The  cause  is  remanded,  with  di- 
rections to  enter  Judgment  In  favor  of  Bettle 
and  Willie  Jones  for  their  respective  Inter- 
ests, subject  to  proper  allowance  for  better- 
ments. 


NtAOARA  riRB  INS.  GO.  v.  BOON  et  aL 
(Supreme  Goort  of  Arkansas.  '  Jane  24,  1905.) 
1.  Afpuit-Tbial  bt  Ooobt— Ircohpstsht 

EvinSROB—RSTIIW. 

As  on  trial  de  novo  of  a  case  heard  before 
the  chancellor,  who  is  presamed  to  have  disn- 
garded  all  incompetent  testimony,  the  case  Is 
weighed  solely  on  the  competent  testimooT, 

JuestioDs  relating  to  all^^  Incompetttit  sn- 
enee  will  not  be  disenssed  on  sppeaL 
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2.  FiBI  INBTTUNOB  POLICT— AFPRU8AL 

AWAB0— Taoation— Obouuds  fob  —  Pbe- 

BUHFTIOIII. 

Btm7  reasonable  intendment  and  pre- 
sumption Is  Id  favor  of  an  award  made  by  ap- 
praisers pursuant  to  the  terms  of  a  6re  poll- 
oy,  and  it  should  not  he  vacated  unless  It  cleat^ 
ly  appears  that  It  was  made  without  authori- 
ty, or  was  the  result  of  fraud  or  mistake,  or  of 
the  misfeasance  or  malfeasance  of  the  apprais- 
ers. 

3.  Same— WiTHDBAWAi.  or  Appbaises  Dub- 

IHG  INTESIIOATION— ElTbCT. 

An  arbitratioQ  cannot,  after  it  is  property 
submitted,  be  defeated  by  the  withdrawal  of 
one  of  the  appraisers  during  the  investigation. 

4.  SAHE  —  XNACOUKATI  VAIiUATIOIT  —  IH- 
FEAOnVBnT  OF  AWABD. 

Where  there  Ii  safBcient  evidence  to  sus- 
tain an  award  as  to  value,  it  Is  not  open  to 
attack,  though  the  valuation  be  inaccurate,  ua- 
lees  so  grossly  erroneous  as  to  indicate  bad 
faith  or  other  grounds  to  set  the  award  aside. 

Appeal  from  Circuit  Court,  Lee  Oouaty; 
8.  H.  Mann,  Special  Judge. 

Action  by  B.  M.  Boon  and  another  asalnst 
the  Niagara  Fire  Insurance  Company. 
Jvdgmoit  for  plalntitb,  and  d^endant  ap- 
peals. Affirmed. 

Terry  ft  Terry,  for  appellant.   P.  D.  Mo> 

OnIlo(^  for  appellees. 

HILL,  O.  I.  Boon  had  a  policy  of  Insur- 
ance In  appellant  company  on  his  store 
building  and  the  adjoining  building  burned, 
Injuring  the  Intervening  brick  wall,  the 
roof  and  front  of  his  building.  The  ad- 
juster of  the  Ineurance  company  and  Boon 
failed  to  agree  on  the  amount  of  dam- 
age, and  the  company  Invoked  the  arbitra- 
tion clause  of  the  policy.  The  clause  was 
in  the  usual  form  of  such  clauses  In  standard 
fire  insurance  policies,  providing  that  each 
party  select  a  competent  and  disinterested 
appraiser,  and  the  appraisers  to  select  a  com- 
petent and  disinterested  umpire.  The  ap- 
praisers were  required  to  estimate  the  loss, 
stating  separately  the  sound  value  and  dam- 
age, and.  failing  to  agree,  to  submit  their 
differences  to  the  umpire,  and  the  award  of 
any  two  In  writing  should  be  binding.  The 
appraisers  were  selected,  and  they  selected 
an  umpire.  The  preponderance  of  the  evl- 
dence  establishes  the  facts  to  be  that  the  ap- 
praisers radically  disagreed,  one  demanding 
an  estimate  based  on  a  new  wall  and  the 
other  based  on  a  slight  damage  to  tlie  wall. 
The  appraiser  selected  by  the  insurance  com- 
pany then  called  in  the  umpire;  and  It  seems 
that  he  and  the  appraiser  for  the  company 
differed  more  radically  than  he  and  the  other 
appraiser.  Then  the  appraiser  for  the  In- 
surance company  withdrew,  and  the  umpire 
and  other  appraiser  made  the  award  in  con- 
formity to  the  policy.  This  suit  was  brought 
on  the  award,  and  the  company  had  It  trans- 
ferred to  chancery  on  allegations  Impeach- 
ing the  award  and  seeking  to  set  It  aside. 
The  case  was  tried  by  the  chancellor,  and 
there  is  much  conflict  in  the  evidence,  but, 
as  stoted,  a  preponderance  sustains  the  facts 


briefly  outlined  above,  and  which  Tersiai 
comes  accredited  by  the  chancellor. 

1.  Objections  are  made  to  such  testimony ; 
some  because  elicited  by  leading  Questions, 
others  because  <vtoion  evidence  tiiaa  wit- 
nesses not  properly  qualified  as  eip«t8.  and 
for  other  reasons.  The  case  was  heard  be- 
fore the  chancellcH',  and  he  is  presumed  to 
have  disregarded  all  Incompetent  testimoay. 
and  on  trial  de  novo  the  case  is  weighed 
solely  on  the  competent  testimony;  heoce 
there  la  no  profit  In  discussing  these  objec- 
tlons. 

2.  It  Is  Insisted  that  the  appraisers  se- 
lected by  the  insured  did  not  estimate  «i 
the  basis  required  by  the  policy,  and  thereby 
departed  from  the  terms  of  the  sobmisakuL 
The  point  turned  on  whether  the  old  wall 
was  to  be  treated  as  worthless  or  an  esti- 
mate made  on  its  damaged  condition.  There 
Is  much  evidence  to  sustoin  the  appralso-  ia 
his  opinion  that  it  would  have  to  be  takoi 
down,  and  the  value  of  it  would  not  com- 
pensate the  e^>Qase  of  tearing  It  down.  Emt 
If  wrong  to  his  c^toion  on  that  subject,  there 
Is  not  sufficient  evidence  against  It  to  set 
aside  the  award  as  founded  to  mistake. 
Judge  Sanborn  thus  stated  the  rule:  "An 
agreement  of  appraisal  la  a  contract.  Ap- 
praisers who  make  an  award  under  socb 
an  agreement  are  presumed  to  have  acted 
to  accordance  with  the  law  and  the  terms 
of  the  contract,  and  the  bnrdai  of  proof  Is 
on  those  who  attadc  their  award  to  establish 
the  contrary  by  coovlDclttg  evld«we.  Every' 
reasonable  totendmmt  and  presumption  is  in 
favor  of  the  award,  and  It  should  not  be 
vacated  unless  it  clearly  appears  that  It  was 
made  without  authority.  t«  was  the  result  <it 
firaud  or  mistake,  or  of  fba  misfeasance  or 
malfeasance  of  the  appraisers."  Barnard  v. 
Lancashire  Ins.  Co.,  41  a  a  A.  170;  101  Fed 
36.  The  evidence  satisfies  the  court,  as  it  did 
the  chancellOT,  that  the  award  was  fairly 
made.  Certotoly  It  cannot  be  said  that  it 
clearly  appears  that  it  was  the  result  <tf 
fraud,  mistake,  misfeasance,  or  malfeasance 
of  the  appraiser  or  the  umpire.  The  evltoice 
agatost  It  on  material  questlona  la  that  of 
the  appraiser  selected  by  the  company  and 
adjuster,  and  they  are  contradicted  by  the 
other  appraiser  and  lunplie  and  the  other 
testimony  strongly  enstaintog  the  latter. 

8.  There  is  much  said  about  the  bias  and 
partisanship  of  the  appraisers,  but  no  ctI- 
d^ce  is  apparent  to  stutato  a  dlsqaallflca- 
tlon  of  them  on  this  account  within  the  role 
on  that  subject  recently  annoanced  tills 
court  to  National  Fire  Ins.  Oo.  v.  Oniryaa. 
87  S.  W.  129. 

4.  It  is  contended  that  the  arbltratloti  was 
dissolved  1^  the  appraisers,  and  the  award 
made  by  the  umpire  and  one  tpivalser  actlm; 
as  appralsoB  ntter  the  appraism  had 
agreed  to  dissolve,  and  that  this  was  con- 
trary to  the  terms  of  submission,  which  jro- 
vlded  tor  the  umpire  to  CAly  art  when  the 
appraisraa  sutHult  tbelr  dUtwnem  to  bin- 
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Tbe  evidence  satlBfleB  the  court  that  the  ap- 
praiser selected  by  the  Insurance  company 
called  upon  the  nmplre  to  settle  the  differ- 
ences, and,  finding  him  more  difficult  to 
agree  with  them,  the  appraiser  then  with- 
drew. There  Is  some  evidence  that  the 
withdrawal  was  under  the  direction  of  the 
adjuster,  who  learned  of  the  sltnatton  of 
affairs.  That  .Is  not  Important  her^  for  It  Is 
tboroughly  settled  that  an  arbitration  cannot 
be  defeated,  after  it  Is  properly  submitted, 
hy  the  withdrawal  of  one  of  the  appraisers 
during  the  investigation.  .Ostrander  on  Fire 
Ins.  I  291 ;  Bradshaw  t.  Ins.  Co^  187  N.  Y. 
137,  32  N.  B.  1055. 

Other  gnestions  are  discussed  as  to  tbe 
revocation  of  the  arbitration  by  the  with- 
drawal of  the  appraiser  on  account  of  the 
arbitrary  action  of  the  other  appraiser,  and 
other  questions  based  on  the  theory  of  ap- 
pellant that  the  appraiser  acted  without 
the  scope  of  the  submission  and  improperly. 
Bat  the  court  Is  satisfied  from  tbe  evidence 
that  tbe  appraiser's  conduct  was  not  within 
any  of  the  grounds  for  impeaching  tbe 
award;  hence  It  Is  unnecessary  to  ptursue 
the  subject  further.  There  was  sufficient 
evidence  to  sustain  the  award  as  to  the 
value,  even  If  It  was  not  an  accurate  valua- 
tion, It  would  not  be  opea  to  attack  unless 
so  grossly  erroneous  as  to  Indicate  bad  faltb 
or  other  grounds  to  set  aside  the  awud. 
The  Judgment  Is  afllrmed. 


PH(BNIX  INS.  CX>.  V.  STATB,  to  Use  of  8A- 
LINB  BIVBB  SHINOLB  &  LITM- 
BEB  00. 

(Suprone  Court  of  ArkaoaaB.   June  24,  190S.) 

1.  IHSDEAMCB— Policy— Refobmatiow. 

An  buraranee  policy,  which,  because  of  mis- 
take In  its  execution,  does  not  conform  to  the 
real  agreement  of  the  parties,  may  be  reformed 
in  a  court  of  equity. 

[Ed.  Note.— For  eases  in  poinL  see  vol.  28, 
Cent  Dig.  Insurance,  U  26&-270;  vol.  ^ 
Cmt        Betormation  o£  Instruments.  S  w.1 

2.  SAMB— BVIDKHOK— S  UVFIUIEHCT. 

In  a  suit  to  reform  a  policy  of  fire  In- 
surance, evidence  Iteld  to  warrant  a  reforma- 
ti(m  thereof  as  to  tbe  name  of  the  insured  and 
the  location  of  the  subject-matter  of  tbe  risk 
on  tb»  ground  of  ndstake. 
8.  Samz— OANCBUiATion— NonoK. 

The  stipulation  in  a  policy  of  fire  insur- 
ance for  cancellation  on  five  days'  notice  to  the 
asstired  is  for  tbe  benefit  of,  and  may  be  waiv- 
ed I9,  the  assured. 
4.  SaU— AOBNT— DtTAI.  Oapacttt. 

In  a  suit  on  a  policy  of  fire  insuraDce  the 
proof  showed  that  a  previous  agreement  exist- 
ed between  tbe  president  of  the  insured  cor- 
poration and  an  insuranee  agent  that  the  cor- 
poration's property  should  be  lept  Insured.  No 
particular  insurance  company  or  companies 
were  mentioned,  and  the  corporation's  presi* 
dent  gave  no  concern  to  that  matter.  He  made 
the  iasnrance  agent  his  agent  for  the  purpose 
of  selecting  tbe  company  or  companies,  and, 
pursuant  to  the  arran^ment,  the  agent,  with- 
out notice  to  the  president,  canceled  a  policr 
in  one  company  ana  snbstltuted  therefor  a  poli- 
^  In  the  defendant,  and  mailed  it  to  the  pres- 


ident of  insured  before  the  fire  occurred.  Beld, 
that  the  agent,  though  the  agent  of  the  insur- 
ance companies,  was  made  the  agent  of  the  In- 
sured for  tlie  purposes  of  procuring  and  can- 
cding  poUeteSt  and  defendant's  policy  was  in 
force. 

Appeal  from  Cleveland  Chancery  Court; 
John  M.  Elliott,  Chancellor. 

Suit  hy  the  state,  to  the  use  of  the  Saline 
Blver  Shingle  &  Lumber  Company,  against 
the  Phcenlx  Insurance  Company  of  Brooklyn. 
From  a  decree  In  favor  of  plaintiff,  defend- 
ant appeals.  AfflrmedL 

Tbis  iB  a  suit  bron^t  In  tbe  chancer  court 
by  the  state  of  AAansas,  for  tbe  use  of  the 
Saline  Blver  Shingle  &  Lumber  Company,  a 
domestic  corporation,  against  the  Pboenlx 
Insurance  Company  of  Brooklyn,  a  foreign 
Insurance  corporation  doing  business  In  tbe 
state,  and.  the  snreUes  on  its  bond,  to  re- 
form a  policy  and  to  recover  ttie  amount 
thereof  $2,000  and  interut  on  account  of  loss 
by  Ore.  Beformatlon  of  tiie  policy  Is  sought 
In  two  Kspects,  tIi.:  lirst,  that  it  was  bgr 
mistake  written  to  and  In  tbe  name  of  W.  & 
Amis,  tihe  president  of  tbe  Saline  Blver  Shin- 
gle St  Iiiunber  Company,  and  maoagw  of  Us 
business,  when  It  should  have  been  written 
to  and  In  tbe  name  of  said  corporation;  sec- 
ond, that  It  was  by  mistake  written  "on  a 
stock  of  lumber  on  bl>  iH^mlses,"  when  It 
should  have  been  written  "on  a  stock  of 
lumber  situated  at  and  In  plalntUTs  loading 
shed.'*  Tbe  undisputed  fact*  of  the  case 
are  as  follows:  The  Balhie  lUrer  Shingle 
&  Lumber  Company  was  the  owner  of  a  mill 
and  lot  <tf  lumber  at  a  swltdi  aometimes 
called  'Toole,**  on  the  St  Louis  Bouttawest- 
an  Railroad.  W.  8.  Amis  was  the  i^sid»kt 
of  the  company,  and  the  manager  of  its  busi- 
ness. A.  B.  Banks,  an  insurance  agent  at 
Fordyee,  Aric,  and  agent  of  appellant  and 
other  insturance  companies,  had  previously  in- 
sured the  property  of  the  inmbor  company 
at  tlie  instance  of  Mr.  Amis,  the  manager. 
On  or  about  April  1002,  Amis  applied  to 
Banks  for  insurance  on  the  proper^  of  the 
lumber  company— |2, 500  on  the  mill  and 
$2,000  on  lumber  in  the  died— which  Banks 
agreed  to  do,  and  in  a  day  or  two  wrote  the 
policies  by  mistake  in  the  name  of  Amis,  and, 
instead  of  writing  tbe  lumber  policy  on  lum- 
ber in  loading  shed,  wrote  It  "on  a  stock  of 
lumber  on  the  premises."  This  policy  was 
written  in  the  Greenwich  Insurance  Com- 
pany, and  both  policies  were  mailed  to  Amis 
at  Bison,  Ark.,  where  he  resided.  On  April 
21,  1902,  Banks  received  instructions  from 
tbe  Greenwlcb  Insurance  Company  to  cancel 
the  policy  or  increase  the  rate  of  premlom 
to  10  per  cent,  and  on  that  date  he  wrote 
and  mailed  a  letter  to  Amis,  Informing  him 
of  tbe  requirement  of  the  Greenwich  Com- 
pany, and  saying:  "I  am  canceling  the  lumber 
policy  and  rewriting  same  in  tbe  Phoenix  of 
Brooklyn,  and  shall  send  you  policy  at  once." 
He  wrote  tfie  policy  on  April  23, 1002,  which 
is  tbe  one  in  controrersy,  canylng  into  it 
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the  same  mistakes  heovinbefore  set  forth  as 
to  name  of  assured  and  descrlptkm  of  ivtv 
ertr,  and  mailed  tt  to  JlhoIs  at  Blscm  on  that 
day.  The  lumber  In  the  loading  shed,  shown 
to  he  of  the  value  of  $2,047,  was  deBtroyed 
by  flre  on  the  emilng  of  April  28,  1902,  at 
7:80  ^or  8  o'clock.  Mr.  Amis  testlfled  that 
he  received  the  poUdee  of  April  10th  1^ 
mall»  but  did  not  dIscoTer  the  mistake  there- 
in until  he  rec^ved  on  April  220,  ISr,  Banks' 
letter  concemlns  cancellation  of  the  Green- 
wlch  policy,  and  tiiat  he  Intended  to  go  to 
Fordyce  the  next  day  (April  280.)  to  have  the 
polldes  rewritten  so  as  to  correct  the  mis- 
takes, but  was  una-roldably  detained  by  oth- 
er engagements;  and  that  he  received  the 
Phoenix  policy  by  mail  on  AxvU  24tb,  the 
same  having  arrived  at  the  postofflce  at  Bison 
the  afternoon  preceding.  The  defendant  an- 
swered, doiylng  all  the  allegations  ot  the 
complain^  and  pleading  that  t^e  policy  sued 
on  was  issued  \iy  the  agen^  Banks,  without 
authority  from  the  insured,  and  was  not  ac- 
cepted by  the  insured  until  after  the  ilre. 
The  chancellor  decreed  a  reformation  of  the 
pMcy  and  recovery  of  the  amount  thereof 
with  Interest,  and  the  defendant  anpeeled. 

Alexander  &  ThompsoD,  for  appellant  W. 
S.  Amis,  Crawford  &  Oant^  and  Taylor  & 
Jones,  for  appellee. 

McOUIJX>CH.  J.  (after  stating  the  facts). 
An  Insurance  iioUcy.  like  any  other  contract, 
which  by  reason  of  mistake  in  Its  execution 
does  not  conform  to  the  real  agreement  of 
the  parties,  may  be  r^ormed  in  a  court  of 
equity.  Thompson  v.  Insurance  Co.,  186  U. 
8.  28T,  10  Sep-  Ot  101»,  84  L.  Dd.  408;  Sn^ 
T.  Insurance  Oo..  98  U.  8.  85,  2&Lw  DL  02; 
Jamison  v.  State  Insurance  Co.,  86  Iowa,  229, 
62  N.  W.  186.  The  proof  fully  warranted  the 
decree  cH  the  court  reforming  the  policy  in 
tbe  particulars  specified.  The  testimony  is 
undisputed  that  a  mistake  was  made  In  writ- 
ing the  policy  to  and  In  the  name  of  Amis 
Imtead  of  the  lumber  company,  and  In  writ- 
ing It  on  all  tbe  lumbn  Instnd  of  on  the 
lumber  in  the  loading  shed.  This  disposes 
of  the  contention  of  qipellant  as  to  the  co- 
insurance clause  in  tbe  policy.  IVeatlng  It 
as  lefOTmed  so  as  to  Insurtf  only  the  Inmbw 
in  tbB  shed,  the  Insurance  thereon  ms  more 
ttwn  the  pwc«atage  of  value  required  In  tiie 
poller,  and  tbe  terms  of  this  clause  were  com- 
pUed  with. 

It  is  contended  <m  behalf  of  ai^llant  that 
because  of  the  stipulation  iu  tlie  Greenwich 


policy  requiring  live  days  to  Oe  assoxed  be- 
fore cancelation,  that  poUt^  ms  not  legal- 
ly canceled,  and  that  tbe  subetttntlon  by  tin 
agent  of  the  Phoenix  policy  was  imautlK»- 
Ised.  We  cannot  sanction  this  view.  Tbe 
BtlpnlatUm  for  five  dayi^  notice  of  eane^- 
tim  was  made  for  the  benefit  of  the  assoied. 
and  could  be  waived  by  tiie  assured.  Sootb- 
em  Ins.  Oo^  V.  WUUams,  82  Ark.  382,  85  8. 
W.  1101;  Klrby  v.  Ins.  Ga,  13  tea.  840;  Baick 
V.  MechanlGTs  Ins.  Co,  103  lOch.  79,  61  X. 
W.  337.  The  poll(7  vras  in  fact  canceled  1v 
the  agent  and  hhi  act  In  so  doing  was  ratt- 
fled  as  soon  as  broufiSit  to  the  attention  <tf 
the  assured.  The  sUpnlatton  was  a  part  ti 
tbe  Greenwich  policy,  and  appellant  had  do 
interest  therein  or  concern  therewith.  Ap- 
pellant's agent  Issued  a  policy  on  tbe  provertr 
in  question,  whldi  was  in  force  at  the  time  of 
the  fire.  Hie  agent  wrote  tbe  assnred:  1 
am  canceling  the  lumber  policy  and  rewrit- 
ing same  In  the  BhcsDlx  of  Brooklyn,  aad 
shall  send  yon  poUcy  at  imce.  •  •  * 
Please  return  the  lumber  pollt?  In  Ocen- 
wlch  at  once.**  He  mailed  tbe  policy  te  tbe 
assured  before  tbe  flre,  and  same  reached  tbe 
post  office  at  Bison,  the  lumie  of  Mr.  Amis, 
before  the  fire,  but  was  not  taken  from  the 
<^lce  until  the  next  day.  Meanwhile  tbe  fire 
occurred.  Tbe  proof  shows  that  a  pterimv 
agreement  existed  between  Amis  and  Banka, 
tbe  agent,  that  the  property  of  the  lumber 
company  should  be  kept  Insured.  No 
tlcular  insurance  company  or  companies 
were  mentioned,  and  Amis  gave  no  concern 
to  that  matter.  He  constituted  Banks  Ui 
agent  for  the  purpose  of  selecting  the  com- 
pany or  companies,  and,  pursuant  to  tills  a^ 
rangranent  Banks,  without  notice  to  Amis, 
canceled  the  Greenwich  poll<7  and  substi- 
tuted thnefor  the  Fhcenlx  policy,  and  mailed 
tt  to  Amis  before  tbe  fire  occurred.  Banki 
though  the  ag«tt  of  ttie  Insurance  companlei. 
could  be  and  was  made  tbe  agent  of  the  to- 
sured  for  those  purposes.  Ostrander  on  la- 
surance      Ed.)  H  S^ner  v.  Queen 

Ins.  Co.,  88  Wis.  661,  60  N.  W.  8B«:  MkL 
P^  Co.  V.  Mich.,  etc;,  Ins.  Co.,  92  Mich.  481 
52  N.  W.  1070^  20  L.  B.  A.  277:  DfbUe  r. 
Northern  Ins.  Co.,  70  Mich.  1,  87  N.  W.  101 
14  Am.  St  Bep.  470;  Amfeid  v.  GuanUan 
Ins.  Co.,  172  Pa.  606,  84  All.  680;  Huggina 
Cioker  &  Oowdy  Co.  People^s  Xns.  Co^  41 
Mo.  App.  630.  We  see  no  escape  ftom  Ibe 
condudon  ttiat  tiie  Pboenlx  policy  was  In 
force  when  the  fire  occurred,  and  that  tbat 
einnpany  is  liable  for  the  toaa. 
Decree  affirmed. 
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BANK  or  JTAYBTTHVILUD  T.  LORWBIN 
•t  al. 

<SiuwwM  Court  ot  Artamaa.   JvSj  1.  190&) 

SvBBOOATiOEr— BxGHM  OT  InDoaoa  —  Pas- 

TXAi.  PATianT  or  Dxbt. 

An  Indotser  oi  fire  Tendor*!  notes  paid 
thre«  of  them,  on  whldi  jadgment  had  been  ren- 
dered  a^Inst  him  and  another  indorser,  and 
then  pledged  the  notes  to  intervener  as  securi- 
ty for  a  loan.  Held,  that  the  intervener  was 
not  sabrogated  to  the  right  to  participate  In 
the  proceeds  of  the  sale  of  the  land  for  the  pay- 
ment of  the  other  two  notes,  the  indorser  not 
having  paid  tlxe  whole  debt 

[Bid.  Note. — For  cases  in  point,  sea  voL  44, 
Cant.  Dlf .  BobTogatioD,  H  &^  {MJ 

Anieal  from  Waahlnston  01uuk«I7  Goart; 
T.  H.  HniQPlir^  Gbancellor. 

Actkm        GfiOTfe  Lorw^  agaJnat  one 
Sonm  and  otbm,  In  wtaldi  tbe  Bank  of  Fay- 
■etterille  Intwened.  Fran  a  Jndgmoit  de- 
nying Intervener  the  relief  donanded  It 
peals.  Affirmed. 

On  January  18,  1895,  Niig«it  sold  and  con- 
veyed to  Jones  a  tract  of  land  In  Wasblng- 
ton  connty  for  $500,  payable  in  Are  equal 
annual    Installmenta,    evidenced    by  five 
promissory   notes,   bearing  Interest  The 
vendor's  Hen  was  expressly  reserved  In  the 
face  of  the  deed.   Nugent  sold,  indorsed,  and 
delivered  the  notes  before  maturity  to  Haup- 
man,  who  In  turn  sold.  Indorsed,  and  de- 
livered them  before  maturity  to  appellee 
liorweln.  Lorwein  brought  suit  In  the  Wash- 
ington circuit  court  In  chancery,  at  the  fall 
term,   1898,    against   Jones,   Nugent,  and 
Haupman,  to  recover  on  the  notes  and  sub- 
ject the  land  to  sale  under  tbe  lien;  and  at 
that  term,  having  failed  to  get  service  on 
Jones,  be  (Lorwein)  recovered  a  personal 
decree  against  Nugent  and  Hadpman,  as  In- 
dorsers,  for  the  amount  of  the  flrst  three 
of  the  notes,  which  were  then  due,  and  In- 
terest, and  the  cause  was  continued,  as  to 
the  other  two  notes,  not  then  due.  Nugent 
and  Haupman  stayed  the  decree,  and  the 
same  was  subsequently  paid,  and  the  record 
satisfled.   Tbe  payment  was  made  for  Haup- 
man by  the  surety  on  the  stay  bond,  and  the 
three  notes  were  sitrrendered  to  Haupman, 
wbo  delivered  them  to  appellant  Bank  of 
Fayettevllle  as  collateral  security  for  a  debt 
owing  by  him  to  the  bank.    After  the  ma- 
turity of  tbe  two  last  notes,  Lorwein  caused 
summons  to  be  served  on  Jones,  Nugent,  and 
Haupman  (whether  In  the  suit  which  had 
been  continued,  or  a  new  snlt  brought  in  the 
same  court,  tbe  record  does  not  clearly  dis- 
close); and  at  the  April  term,  1900,  of  that 
court,  on  May  25,  1900,  a  decree  was  ren- 
dered In  favor  of  Lorwein  against  Jones, 
Nugimt,   and   Haupman   for   $246.90,  the 
amount  of  tbe  two  last  notes  and  Interest^ 
a  lien  was  declared  on  tbe  land  and  the 
commissioner  of  the  court  ordered  to  sell 
the  land  to  satisfy  tbe  decree.   On  July  31, 
1900,  during  tbe  same  term,  a  decree,  upon 
the  Intoventlon  of  appellant,  was  entered. 


without  reference  to  the  former  decree,  In 
favor  of  Lorwein  for  the  two  notes  and  In- 
terest, and  appellant  for  $326.25,  tbe  amount 
of  the  first  three  notes  and  Interest,  which 
had  been  embraced  In  the  satisfied  decree  ot 
1898,  and  the  commissions-  was  ordered  to 
sell  the  land  to  pay  both  debts;  no  prefer- 
ence  being  provided  for  In  the  decree.  The 
land  was  In  1901  duly  advertised  and  sold 
by  the  commissioner  under  the  decree  of 
May  25,  1900,  rendered  in  favor  of  Lorwein 
alone,  and  was  purchased  by  Lorwein  for 
$250,  wbo  gave  bis  note  for  the  amount,  In 
accordance  with  the  terms  of  sale,  with  one 
Brown  as  surety.  At  a  subsequent  term  the 
sale  was  by  tbe  commissioner  reported  to 
the  court  and  conflrmed,  and  a  deed  to  Lor- 
wein duly  executed  and  delivered,  and  the 
note  surrendered  to  Brown,  the  surety.  Lor- 
wein subsequently  sold  and  c<Miveyed  the  land 
to  appellee  Hall.  Appellant  commenced  the 
presoit  suit  against  Lorwein,  Brown,  and 
Hall,  asserting  a  right,  under  the  decree  of 
July  81,  1900,  to  participate  pro  rata  In  the 
distribution  of  the  proceeds  of  sale  of  the 
land,  and  asking  a  decree  in  Its  favor  to  that 
effect,  and  a  lien  on  the  land.  It  Is  shown 
by  testimony  that  appellant's  attorney  bad 
no  lnf(H:mation  of  tbe  decree  of  May  25, 1900, 
and  the  sale  thereunder,  until  after  the  con- 
firmation of  tbe  sale  to  Lorwein,  and  that 
neither  Lorwein  nor  hla  attorney  had  any 
Information  of  the  decree  of  July  81,  1900, 
until  after  tbe  confirmation.  This  peculiar 
situation  was  brought  about  in  tbe  following 
manner,  as  explained  in  the  testimony :  Lor- 
wein was  originally  represented  In  the  suit 
commenced  In  1898  by  Messrs.  J.  V.  ft  J.  W. 
Walker,  a  firm  of  attorneys.  The  partner- 
ship existing  between  these  gentlemen  was 
dissolved  while  the  Lorwein  suit  was  pend- 
ing, and  In  the  division  of  tbe  firm's  busi- 
ness this  case  fell  to  Mr.  J.  W.  Walker,  and 
the  other  member  thereafter  bad  no  connec- 
tion with  It  The  decree  of  May  25,  1900, 
was  procured  by  J.  W.  Walker,  who  was 
absent  from  the  county  during  the  remain- 
der of  the  term  of  the  court  Mr.  Gregg, 
the  attorney  for  appellant,  bad  no  informa- 
tion of  the  decree  of  May  25,  1900,  and, 
believing  that  Mr.  J.  Y.  Walker  was  still 
acting  for  Lorwein.  submitted  tbe  draft  of 
tbe  decree  of  July  81,  1900,  to  him  for  ap- 
proval; and  Mr.  Walker,  as  an  act  of  cour- 
tesy to  Mr.  Oregg  and  his  former  partner, 
assumed  the  authority  of  approving  a  decree 
about  which,  so  far  as  tbe  record  shows, 
he  had  no  Information  as  to  any  contro- 
versy. Tbe  chancellor  dismissed  the  com- 
plaint In  this  suit  ttx  want  of  equity,  and 
the  plalntifl  appealed. 

li.  W.  Oregg,  ftir  qipellant  J.  Wythe 
Walker,  for  appellees. 

McCTTLLOCH,  J.  (aftor  stating  the  facts). 
There  is  no  equity  In  the  complaint  and  the 
same  was  properly  dismissed.  Appellant's 
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contention  Is  that  the  decree  of  July  SI,  1900. 
during  the  same  term  of  court,  operated  as 
a  vacation  of  the  former  decree,  and  that, 
ai  no  preference  was  given  In  that  decree, 
the  bank  must  be  permitted  to  share  Id  the 
proceeds  of  sale.  Conceding  that  such  was 
the  effect  of  the  last  decree.  It  does  not  fol- 
low that  ap[)el]ant  is  entitled  to  the  relief 
asked.  It  has  come  into  a  court  of  equity, 
asking  the  exercise  of  the  peculiar  powers 
of  that  court  to  grant  afflrmatlve  relief,  and 
It  must  do  equity.  In  other  words,  it  must 
stand,  not  upon  the  letter  of  the  decree  In 
its  favor  which  was  entered  through  a  mis- 
take, but  upon  the  merit  or  lack  of  merit 
In  the  cause  of  action  upon  which  the  decree 
was  entered.  Was  appellant  entitled,  upon 
Its  intervention  In  the  original  suit,  to  a  de- 
cree declaring  a  Hen  In  Its  favor,  sharing 
equally  with  Lorwein  in  the  sale  of  the 
land?  That  is  the  question  presented.  Learn- 
ed counsel  for  appellant  contends  that  the 
bank  was  entitled  to  so  share  under  the  rul- 
ing of  this  court  In  Penzel  v.  Brookmlre,  51 
Ark.  105,  10  S.  W.  15,  14  Am.  9t  Rep.  23, 
where,  in  a  controversy  between  the  several 
holders  of  separate  notes  secured  by  the  same 
mortgage,  whether  the  notes  be  transferred 
before  or  afto-  maturity,  and  regardless  of  the 
order  of  maturity,  they  "stand  sequall  Jure, 
and  consequently  are  entitled  to  participate 
ratably  In  the  fund  derived  from  the  security, 
If  there  be  not  enough  to  pay  all."  The  facts 
are  essentially  dlffer^t  here,  however,  and 
a  different  rnle  must  prevail.  The  three 
notes  now  held  by  appellant  were  merged 
in  the  decree  of  1898  In  favor  of  Lorwein 
against  Nugent  and  Haupman,  and  the 
latter,  though  by  payment  of  the  decree 
he  became  subrogated,  as  against  the  maker 
and  prior  indorsers  of  the  notes,  to  the 
rights  of  Lorwein.  cannot  assert  those  rights 
against  Lorwein's  Hen  for  the  other  two 
notes,  because  he  is  liable  to  Lorwein,  as 
indorser,  for  payment  of  all  the  notes.  So 
long  as  the  other  two  notes  and  the  Hen 
on  the  land  for  payment  thereof  remain 
unsatisfied,  and  his  liability  to  Lorwein  con- 
tinues, he  is  postponed  in  the  assertion  of  a 
Hen  on  the  land,  and  cannot  claim  the  right 
to  participate  In  the  proceeds  of  sale,  A 
snrety  or  Indorser  on  a  note,  who  has  paid 
only  a  part  of  the  debt  for  which  be  Is 
liable,  leaving  the  balance  unpaid,  cannot 
claim  by  subrogation  the  right  to  participate 
In  the  securities  held  for  the  payment  of  the 
debt.  He  must  first  pay  the  whole  debt. 
JlcConnen  v.  Seattle,  34  Ark.  113;  Scboon- 
over  V.  AHen,  40  Ark.  132;  Sheldon  on  Sub- 
rogation, 8  127;  Columbia  Finance  Co.  v. 
Kentucky  Union  Ry.  Co.,  60  Fed.  794,  9  G. 
C.  A.  264;  Magee  v.  Leggett,  48  Miss.  139; 
Gannett  v.  Blodgett,  89  N.  H.  150;  Child  v. 
New  Tork,  etc.,  Ry.  Co..  129  Mass.  170; 
Bartholomew  v.  Salina  First  Nat.  Bank,  57 
Kan.  594.  47  Pac.  319;  New  Jersey  Midland 
Ry.  Ca  T.  Worteudyke,  27  K.  J.  Eq.  658. 


The  New  Jersey  court  In  the  case  lut  dted 
said:  "The  right  of  subrogatioa  cannot  be 
enforced  until  the  whole  debt  la  paid,  ai^ 
until  the  creditor  be  wholly  satisfied  tlicR 
ought  and  can  be  no  interference  with  bit 
rights  or  his  securities,  which  nil£bt.  evec 
by  bare  possibility,  prejudice  or  emharrafs 
him  In  any  way  In  the  collection  of  the 
residue  of  his  claim."  Appellant  received 
the  notes  from  Haupman  after  matnrit;. 
and  charged  with  notice  of  the  decree  ren- 
dered upon  them.  It  succeeded  only  to  the 
rights  of  Haupman,  and  can  awert  no 
greater  rights.  It  appears  that  the  land  was 
fairly  sold  by  the  cwnmissloner,  and  the 
sale  was  confirmed  by  the  court,  and  it 
brought  no  more  than  enough  to  satia^  hot- 
weln's  decree  for  the  amount  of  the  two 
notes  held  by  him,  intorest,  and  costs  of  suit 
Therefore  appellant  shows  no  right  to  any 
of  the  fund. 
Decree  affirmed. 


DATIS  et  al.  r.  TRIMBLE  at  aL* 

(Supreme  Oonrt  of  Aitanaaa.   June  17.  IflOSi) 

Attobnet»— iMFLiEo  AaBEEUirr  TO  Pat  rot 
Sesvicis. 

Where  attorneys  were  employed  1^  W.. 
the  principal  stockholder  and  manager  of  a 
railroad,  to  defend  a  suit  brought  against  it  ana 
him,  contract  for  payment  of  their  servicei  bj 
directors  of  the  road  and  tmsteea  of  an  estate 
holding  a  large  amount  of  tlw  bonds  of  the 
road  cannot  be  implied  from  their  takiac  an 
Interest  In  the  suit  atttndlng  the  trial,  dans- 
ins  exemption  as  pfurtiea  in  interest  from  the 
rule  excluding  witneeses  fnun  the  oourtroom, 
paying  the  fees  of  tiie  stenographer  Ux  serv- 
ices, and  assuring  the  attorneys  aftar  tlie  trial 
that  th^  would  M  paid. 

[Ed.  Note.-^For  cases  in  point,  aee  voL  6^. 
Cent.  Dig.  Attorn^  and  OUent,  H  828,  824.] 

Hill.  G.  J.,  and  Wood,  J.,  dlssentbw. 

Appeal  from  Circuit  Court,  Faulkner  Ooim- 
ty;  Sam  Frauenthal,  Special  Judge. 

Action  by  Thomas  G.  Trimble  and  otbm 
against  R.  W.  Worttaen  and  otbers.  Judg- 
ment for  plaintiffs,  and  certain  defendants 
appeal.  Reversed. 

RatcUffe  &  Fletcher,  for  appellants.  Trim- 
ble  &  Boblnson,  for  appellees. 

Mcculloch,  j.   Appeuees.  Thos.  c. 

Trimble,  J.  M.  McCllntock,  and  Eugene 
Lankfoid,  brought  this  suit  against  R.  W. 
Worthen.  Oscar  Davis,  Zeb  Ward,  Jr.,  Geo. 
R.  Brown,  and  W.  R  Worthen  to  recover  $2.- 
500  alleged  to  be  owing  them  by  the  defend- 
ants ttx  services  as  attorneys  at  law  render 
ed  for  the  defendants  In  an  action  in  the 
Prairie  circuit  court  wherein  S.  L.  Harr  was 
plaintiff  and  said  R.  W.  Worthen  and  the 
Mississippi  &  Little  Rock  Railroad  Conipaoy 
were  defendants.  B.  W.  Worthen  failed  to 
answer,  and  Judgment  waa  rendered  by  de- 
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fault  against  him.  The  caase  was  dismissed 
before  trial  aa  to  W.  B.  Worthen  and  Geo. 
R.  Brown.  Api>ellant8  PavlB  and  Ward  an- 
swered, denying  gpeclQcally  each  allegation 
of  the  complaint  A  trial  by  Jury  was  had 
upon  the  Issues  raised  by  tiielr  answer, 
-which  resulted  In  a  verdict  In  favor  of  the 
plaintiffs  for  $2,000,  and  they  appealed  t6 
this  court 

Appellants  asked  a  peremptory  instruction 
to  the  Jury  to  return  a  verdict  in  their  favor, 
%nd  they  now  urge  that  the  verdict  against 
them  is  without  testimony  to  support  It  la 
testing  the  sufficiency  of  the  evidence  we 
must  give  it  the  strongest  probative  force 
of  which  it  is  susceptible  In  favor  of  the 
verdict  of  the  Jury. 

The  suit  in  which  the  services  of  appellees 
were  performed  was  against  a  railroad  cor- 
poration and  R.  W.  Worthen,  its  principal 
stockholder  and  manager.   He  employed  ap- 
pellees as  attorneys  to  defend  the  suit,  and 
It  Is  not  claimed  that  either  of  appellants 
had  anything  to  do  with  the  employment  of 
attorneys,  or  that  any  mention  was  ever 
made  to  them,  until  after  the  termination  of 
the  suit,  that  they  would  be  expected  to  pay 
any  part  of  the  fee.   Appellants  each  owned 
stock  of  the  face  value  of  $100  In  the  railroad 
corporation,  but  which  was  of  no  value  at 
the  time  of  the  pendency  of  the  suit  in  ques- 
tion, as  the  corporation  was  then  insolvent 
They  were  directors  in  the  corporation,  and 
this  stodE  was  given  to  them  by  R.  W. 
Worthen,  who  owned  substantially  all  the 
stock,  to  qualify  them  as  directors.  They 
were  also  trustees  of  the  estate  of  Zeb  Ward, 
deceased,  which  estate  held  a  large  amount 
of  bonds  Issued  by  the  railroad  company. 
Appellant  Zeb  Ward,  Jr.,  and  the  wifepf  ap- 
pellant Davis  were  two  of  the  five  heirs  of 
Zeb  Ward,  deceased.  Ool.  Trimble  and  Mr. 
Lankford,  of  appellees,  both  testified  that 
they  were  employed  by  R,  W.  Worthen  In 
1893  to  defend  the  suit  and  that  some  time 
between  that  time  and  the  trial  of  the  case 
In  1896  they  consulted  with  Davis,  In  Little 
Rock,  concerning  the  suit;  that  Davis  mani- 
fested considerable  Interest  in  the  suit  and 
attended  the  trial.    They  say  that  he  was 
sworn  as  a  witness  In  the  case,  and  claimed 
the  privilege,  as  a  party  In  interest,  of  ex- 
emption from  the  rule  of  the  court  excluding 
the  witnesses  from  the  courtroom  during  the 
trial.  Neither  of  them  testify,  however,  that 
he  employed  them  in  the  suit  or  agreed,  be- 
fore the  trial,  to  pay  the  fee,  or  that  any- 
thing was  said  about  the  fee  or  employment 
CJol,  Trimble  testified  that  some  time  after 
the  trial  be  approached  Davis  about  pay- 
ment of  the  fee,  aud  the  latter  declined  to 
pay  it,  but  said  that  the  attorneys  ought  to 
have  something,  and  that  he  (Davis)  was 
going  to  get  together  Worthen  and  others, 
who  were  interested,  and  consult  about  it 
Mr.  Lankfoid  testlfled  that  a  short  while 
after  the  trial  be  called  to  we  appelant  Da- 


vis In  Little  Rock  about  the  fee,  and  he  re- 
lates the  substance  of  the  Interview  with 
Davis  as  follows:  "I  remember  when  X  saw 
Mr.  Davis  be  put  me  off  by  saying  he  would 
have  to  see  Mr.  Worthen;  that  they  had  some 
matters  to  fix  up;  and  said  for  me  to  see 
Worthen.  I  told  him  I  needed  the  money. 
He  said,  'Well,  you  will  get  your  fee;  you 
need  not  be  uneasy  about  It*  He  said:  'We 
have  got  to  bave  a  little  straightening  up— 
the  Wards  and  Worthen — and  I  don't  know 
whether  we  ought  to  pay  It  or  he.  Walt  and 
see  him.' "  It  Is  further  shown  that  after 
the  trial  of  the  Harr  suit  a  bill  of  exceptions 
was  filed  preparatory  to  appeal  to  this  court 
but  the  appeal  was  not  perfected,  and  Davis 
and  the  other  trustees  of  the  Zeb  Ward 
estate  paid  the  fees  of  the  stenographer — 
something  over  $200— for  services  In  the  trial 
and  in  making  a  transcript  of  the  testimony. 
Some  time  during  the  period  menticmed — the 
precise  date  not  appearing — the  railroad  com- 
pany was,  in  a  suit  instituted  by  the  bond- 
holders in  the  federal  court  placed  In  the 
hands  of  receivers,  and  Davis  and  W.  B. 
Worthen  were  appointed  receivers.  This  is 
al]  the  evidence  throwing  any  light  upon  the 
connection  of  appellants  with  the  Harr  suit 
or  the  employment  of  appellees  as  attMneys. 
Is  there  sufficient  to  warrant  a  finding  that 
either  of  the  appellants  expressly  or  implied- 
ly undertook  to  pay  any  part  of  the  fee  due 
appellees  for  services?  We  think  not.  It  (s 
admitted  that  neither  of  appellants  made 
any  contract  with  appellees,  and  that  appel- 
lees had  been  employed  by  Mr.  Worthen,  the 
manager  of  the  ralbroad  corporation,  before 
the  pendency  of  the  suit  was  brought  to  the 
attention  of  appellants.  It  is  not  contended 
that  they  ever  did  more  than  to  manifest 
BQCh  Interest  as  was  consistent  with  their 
duties  as  directors  in  the  railroad  corpora- 
tion and  as  trustees  of  the  Zeb  Ward  estate. 
They  had  a  right  to  display  that  much  con- 
cern in  the  suit  without  impliedly  making 
themselves  personally  liable  for  the  fees  of 
the  attorneys  who  had  already  been  em- 
ployed by  one  In  authority  to  conduct  the 
defense  of  the  suit  for  the  railroad  company. 

Learned  counsel  for  appellees  contend  that 
appellants  were  Interested  In  the  result  of 
the  suit  and  knew  of  the  services  being 
performed  by  appellees,  and  that  this  fact 
Is  sufficient  to  bring  the  case  within  the  rule 
that  where  an  attorney  performs  services 
for  another  with  his  consent,  and  there  Is 
no  agreement  for  compensation,  the  law 
win  imply  a  contract  to  pay  what  the  service 
is  reasonably  worth.  This  Is  a  familiar  prin- 
ciple, and  has  been  repeatedly  applied  by  this 
court.  Ford  v.  Ward,  26  Ark.  360;  Hogg  v. 
Laster,  56  Ark.  382;  19  B.  W.  075;  Lewis  v. 
Lewis'  Estate  (Ark.)  87  S.  W.  134.  It  does 
not  however,  always  follow  that  because 
one  receives  the  benefit  directly  or  indirect- 
ly, of  the  services  of  another,  the  law  Implies 
a  contract  to  pay  thereftnr.  RoBellus  t.  D^a- 
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chaise,  5  La.  Ann  481,  S2  Am.  Dec.  697; 
RlveB  T.  Patty  (Mlas.)  20  South.  862,  60  Am. 
St  Rep.  610.  Bacb  case  must  stand  upon  Ita 
own  peculiar  facts.  But  the  facts  of  this 
case  lack  the  essentialB  for  an  application 
of  this  principle,  for  the  reason  that  appel- 
lants were  not  parties  to  the  suit,  and  ap- 
pellees were  employed  by  another.  U  appel- 
lants had.  hy  their  course  of  conduct,  In- 
duced appellees  to  render  the  service,  or  If 
they  had  been  parties  to  the  suit,  and  re- 
mained silent  and  accepted  the  services  of 
appellees,  even  though  employed  by  another, 
the  law  would  imply  an  agreement  on  their 
part  to  pay  for  the  service.  But,  inasmuch 
as  tliey  had  already  been  employed  to  de- 
fend the  suit,  appellants  had  the  right  to  as- 
sume that  a  display  of  Interest  In  the  suit 
on  their  part  would  not  be  taken  as  an  Im- 
plied agreement  to  pay  the  fee;  and,  on  the 
other  hand,  appellees,  after  having  been  pre- 
viously employed  by  Wortben,  the  manager 
of  the  railroad,  to  defend  the  suit  brought 
against  him  and  the  railroad,  bad  no  right  to 
assume  from  such  display  of  interest  by  ap- 
pellants that  they  would  pay  the  fee.  Ap- 
pellants were  acting  in  a  representative  ca- 
pacity as  directors  of  the  railroad  corpora- 
tion, and  had  the  right,  and  it  becomes  their 
duty,  to  manifest  a  degree  of  Interest  in  the 
suit  without  incurring  personal  liability  for 
the  fee.  No  intimation  was  given  them  dur- 
ing the  pendency  of  tbe  suit  that  they  would 
be  called  upon  to  pay  any  part  of  the  fees, 
and  nothing  was  said  or  done,  so  far  as  ap- 
pears from  the  testimony,  to  call  for  a  dis- 
claimer of  any  willingness  to  become  respon- 
sible for  the  fee.  We  see  nothing  whatever 
in  their  conduct  from  which  an  agreement 
to  pay  for  the  services  of  the  attorneys  can 
be  implied.  It  is  not  contended  that  appel- 
lants are  bound  by  the  statements  or  assur. 
ances  made  by  Davis  to  ai^IIees  after  the 
trial  concerning  payment  of  the  fee.  There 
was  no  consideration  for  a  contract  made  at 
that  time  after  the  performance  of  the  serv- 
ices for  payment  of  the  fee.  Giving  to  the 
evidence  its  fullest  probative  force  In  favor 
of  tbe  cause  of  action  of  appellees,  it  falls 
entirely  to  establish  any  contract,  either  ex- 
press or  implied,  on  the  part  of  appellants 
to  employ  appellees,  or  to  pay  them  a  fee 
for  services  performed  In  the  suit  named.  It 
provM  neither  a  contract  nor  facts  or  circum- 
stances from  which  one  can  be  implied. 

The  verdict  not  being  sustained  by  snffl- 
dent  evidence  tbe  judgmoit  must  be  rerera- 


ed,  and  remandied  for  a  new  trial.   It  is  ac 

ordered. 

HUiL,  a  J.,  and  WOOD,  3^  dlssenL 

HILI^  0.  J.  (dissenting).  8.  L.  Han 
brought  suit  for  about  f77,000  against  tbe 
Mississippi  &  little  Rock  Railway  Companr 
and  R.  W.  Wortben,  its  president  Wortben 
employed  McCUntock  &  Lankford,  a  firm  of 
lawyers,  to  defend  the  suit  and  later  Trimble 
to  assist  them.  The  services  were  perfwis- 
ed,  and  that  the  amount  recovered  is  a  rea- 
sonable fee  is  not  disputed.  The  railway 
company  was  hopelessly  insolvent,  a  tua 
known  to  all  parties  in  this  litigation.  Wor- 
tben was  a  large  stockholder  and  tKindbold- 
er,  and  Ma  bonds  were  pledged  to  the  Ward 
«itate  for  borrowed  money.  Appellees  ban 
an  unsatlsfled  Judgment  against  him  for  their 
fees,  and  presumably  he  is  iosolvent.  Short- 
ly after  the  employment  of  these  lawyers, 
they  got  into  communication  with  Oscar  Da- 
vis, tbe  appellant  who  evinced  macli  inter- 
est in  the  litigation.  He  was  a  nominal 
stockholder  of  the  railroad  company,  and  its 
receiver.  His  wife  was  one  of  the  heirs  of 
Ward,  the  principal  creditor  of  the  road,  and 
be  was  a  trustee  of  Gie  Ward  estate.  He  had 
such  conferences  with  the  attorneys  as  any 
client  would  have,  and  they  looked  to  him  to 
bring  tbe  ueceasaiy  witnesses  to  the  trial, 
which  he  did,  and  pay  the  expenses  thereof. 
He  attended  the  trisl,  claimed  tbe  prtTil^ 
of  staying  in  court  as  a  party  In  interest 
Instead  of  being  excluded  as  a  mere  wltaesa. 
He  paid  part  of  the  expenses  of  the  trial,  his 
brother-ln-law  Ward  paid  the  witnesses,  and 
Davis  paid,  after  the  trial,  the  stenograpb- 
er's  fees  for  making  the  transcript  After 
the  trial  be  assured  both  Lankford  and  Trim- 
ble that  their  fees  would  be  paid.  The  whole 
course  of  proceedings  indicated  be  was  ttw 
real  client,  and  his  Interest  would  natnrally 
make  him  so,  while  the  nominal  parties  -were 
the  insolvent  railroad  and  its  bankrupt  pred- 
dent  Under  these  circumstances,  where  the 
services  were  for  the  benefit  of  the  party, 
and  he  knowingly  accepts  them,  very  slight 
evidence  Is  required  to  raise  an  Implied  con- 
tract to  pay  for  them. 

The  evidence  which  the  Jury  credited  on 
all  conflicting  matters,  was  sufficient  in  oar 
opinion,  to  raise  an  Implied  contract  and  tin 
Judgment  ought  to  be  afltoned. 

WOOD,  J.,  concurs  In  this  opinion. 
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VRAMKS  T.  STATU, 
(Ck>art  of  Orlminal  Appeals  at  Texas,  Maidi  1» 
190B.   On  Behearins.  Jnne  28,  1906.) 

1.  JUBT— PBSTUDICn  OF  JUBOBB. 

Prejudice  against  tbe  crime  of  murder  does 
not  disqualify  a  juror  on  a  prosecatton  for 

homicide. 

2.  Samx. 

Prejudice  ageinst  the  idea  of  insaui^  does 
not  disqualify  a  juror  on  a  prosecution  for 
murder,  when  the  defendant  interposes  no  plea 
of  iasanlty  in  the  ease. 

On  Behearlof  . 

8.  HDUIOIDB— COOLTNO  TiME— BmoT. 

Where  defendant  and  deceased  bad  been 
engaged  in  an  altercation,  and  there  was  there- 
by created  in  the  mind  of  defendant  sucb  a 
degree  of  anger  or  terror  as  to  render  him  in- 
capable of  cool  reflection,  and  there  was  a 
cessation  of  tbe  difficulty,  and  the  defendant 
thereafter  renewed  the  difficulty  and  killed  de- 
ceased with  a  pistol,  and  the  renewal  of  the 
difficulty  was  after  sufficient  cooling  time,  and 
for  his  reason  to  interpose  so  as  to  comprehend 
the  consequences  of  the  act  about  to  be  com- 
mitted, tlie  killing  was  not  manslaughter. 

[Ed.  Note. — For  cases  in  pointy  see  ToL  26^ 
Cent.  Dig.  Homicide,  »  62,  63.] 

4.  Sua— Seu-Dktekbe. 

The  mere  pursuit  of  a  person  with  intent 
to  bring  on  a  difficulty  does  not  deprive  the 
pursuer  of  Uie  right  of  aelf-defensa,  where, 
after  coming  up  to  the  pursued,  the  pursuer 
does  no  act  with  Intent  and  calculated  to  pro- 
voke  the  difflcnlty. 

[Bd.  Note.— SV»  cases  hi  point,  see  tA,  M, 
Oent  Dlr  Homldde^  H  146^  ISO.] 

Brooks,  7.,  dissenting  in  jMrt 

Appeal  from  District  Court,  Falls  Ooonty; 
Waller  S.  Baker,  fecial  Judge. 

Wallace  Franks  was  conTlcted  of  murder 
In  tbe  second  degree,  and  he  appeals.  Be- 
Tcrsed. 

Tom  Connally  and  Rice  &  Bartlett,  for  ap- 
pellant Howard  Martin,  Asst.  At^.  Gen., 
for  the  State. 

BBOOKS,  J.  Appellant  was  convicted  of 
murder  in  the  second  degree,  the  penalty  as- 
sessed being  confinement  In  the  pMltentlary 
for  a  term  of  25  years. 

Tbe  first  bill  at  exceptions  shows  that,  In 
the  formation  of  tbe  Jury,  William  Bggerton 
was  summoned  as  a  talesman,  and  after- 
wards sat  upon  tbe  trial.  Upon  his  voir  dire 
examination  he  was  asked  whether  he  had 
formed  or  expressed  an  opinion  relatire  to 
the  guilt  or  Innocence  of  the  defendant  He 
answered  that  at  tbe  time  of  tbe  killing  of 
young  Qalloway  by  defendant  he  said  to  the 
person  who  told  him  about  It  "There  goes 
another  plea  of  Insanity."  The  Juror  fur- 
ther stated  be  had  no  prejudice  against  de- 
fendant but  like  all  good  citizens,  he  had  a 
prejudice  against  the  crime  of  murder.  The 
Juror  in  all  other  respects  qualified.  Where- 
upon defendant  at  this  time  had  exhausted 
all  of  his  peremptory  challenges,  and  chal- 
lenged said  Juror  for  cause.  Tbe  court 
thereupon  Inquired  of  counsel  whether  the 
defoise  would  InTolve  the  qoestloii  of  insan* 


Itr,  and,  being  answered  In  the  n^tiveb  the 
court  OTermled  said  challenge  for  cause,  and 
had  said  Jury  sworn.  We  do  not  think  there 
was  any  error  In  tbe  ruling  of  tbe  court 
The  mere  fact  that  a  Juror  has  a  prejudice 
against  the  crime  of  murder  would  not  dis- 
qualify him;  nor  can  we  see  how  It  would 
Injure  the  rights  of  the  defendant  if  be  bad 
a  prejudice  against  tbe  plea  of  Insanity, 
when  the  defendant  made  no  such  plea. 

Complaint  Is  made  by  iu>p^nt  of  tbe  fol- 
lowing diarge  given  by  the  court  at  the  re- 
quest of  the  county  attorney:  "If  you  find 
from  the  evidence  that,  prior  to  tbe  shoot- 
ing, deceased,  without  detendaut's  consent 
seised  money  ttiat  was  defendant's  property, 
or  that  defendant  fairly  &nd  reasonably  be- 
Uered  was  hiB  property,  and  that  decraaed 
refused  to  give  up  such  money,  and  that 
deceased  and  defendant  had  a  difficulty  over 
said  money,  then.  If  you  believe  that  they 
separated,  and  that  thereafter  defendant  fol- 
lowed deceased  up  the  road,  theu,  If  yon  be- 
lieve that  defendant  In  following  deceased, 
did  so,  not  for  tbe  purpose  of  renewing  or 
provoking  a  difficulty  with  deceased,  but 
with  an  lumest  Intentiw  to  demand  of  de- 
ceased the  return  of  the  money  which  de- 
fendant honesty  believed  that  deceased  had 
wrongfully  taken  from  him,  and  tbe  deceafr 
ed,  in  refusing  to  comply  with  such  demand, 
was  about  to  make  an  unlawful  attack  upon 
defendant  wltb  a  knlf^  of  such  a  nature  as 
to  inspire  defendant  with  the  reasonable  be- 
lief that  be  was  In  danger  of  serious  bodUy 
injury  or  death  from  such  attack,  and  that 
acting  on  such  belief,  defendant  fired  the 
fatal  shot  be  would  be  Justified  In  so  doing. 
On  the  other  band,  you  are  charged  that 
where  tbe  possession  of  personal  property 
has  once  been  lost  the  owner  has  no  lawful 
right  to  regain  It  by  such  means  as  result 
in  a  homicide.  So,  in  this  case.  If  you  be- 
lieve that  prior  to  the  shooting  the  deceased, 
without  the  defendant's  consent  seized  mon- 
ey that  was  defendant's  property,  or  that 
defendant  fairly  and  reasonably  believed 
was  bis  propeity,  and  that  deceased  refused 
to  give  up  such  money,  and  that  defendant 
and  deceased  had  a  difficulty  on  account 
thereof,  and  that  after  they  separated  you 
believe  beyond  a  reasonable  doubt  that  de- 
fendant armed  himself  and  followed  deceas- 
ed up  tbe  road,  and  you  further  believe  from 
the  evidence,  beyond  a  reasonable  doubt 
that  defendant  so  armed  himself  and  fol- 
lowed deceased  with  the  intention  of  renew- 
ing or  provoking  a  difficulty  with  deceased, 
and  that  thereafter  be  shot  and  killed  de- 
ceased, but  if  done  upon  express  malice,  as 
defined  in  the  charge,  be  would  be  guilty  of 
murder  in  tbe  first  degree,  and  If  upon  Im- 
plied malice,  as  defined,  would  be  guilty  of 
murder  In  tbe  -second  degree,  and  if  done 
upon  the  Immediate  Infiuence  of  sudden  pas- 
sion, arotised  by  an  adequate  cause,  as  de- 
fined in  the  charge,  he  would  be  guilty  of 
man8laught»."  Appelant  UEcepted  to  said, 


Digitized  by  Google 


924 


88  SOUTHWESTBBN  BEPORTEB. 


CCei. 


charge,  becaose  If  defendant  renewed  the 
dUBcuI^  or  proTOked  the  same  withoat  the 
IntentloD  of  doing  serions  bodily  harm  to 
deceased,  and  only  for  the  purpose  of  de- 
mandtDK  his  moD^,  he  wonld  be  gnilty  of 
no  offense,  and  because  said  charge,  In  ef- 
fect, negatived  defendant's  right  to  resist  an 
attack  wnlcb  Imperiled  his  life  or  inspired 
falm  with  e  reasonable  belief  of  suffering 
serious  bodily  Injury  at  the  bands  of  de- 
ceased If  he  provoked  or  renewed  the  diffi- 
culty, no  matter  what  his  purpose  or  object 
may  have  been  In  so  doing.  We  do  not  tbink 
the  cbarge  is  erroneous.  The  words  "renew 
and  provoke  the  difficulty,"  here  used  in  the 
charge,  are  synonymous  terms,  and,  as  we 
understand  the  law,  are  an  apt  presentation 
of  the  same  to  the  facts  of  this  case.  The 
■nhstanice  of  the  evidence  shows  that  appel- 
lant and  deceased  made  a  wager  of  a  dollar 
each  that  appellant  could  not  throw  a  cer- 
tain anvil  over  his  head.  They  placed  the 
money  in  the  hands  of  a  bystander,  and  ap- 
pellant picked  up  the  anvil  and  threw  It  over 
his  head.  Deceased  immediately  grabbed  all 
the  money  out  of  the  bystander's  hand.  At 
least,  appellant  thought  so;  but  the  evidence 
rather  Indicates  that  one  of  the  dollars  fell 
upon  the  floor,  and  deceased  did  not  get  It 
However,  knowledge  of  this  does  not  appear 
to  have  been  brought  home  to  appellant. 
Thereupon  a  heated  controversy  or  colloquy 
ensued  between  appellant  and  deceased  as 
to  the  possession  of  the  money;  appellant  In- 
sisting that  he  had  won  the  money  fairly; 
deceased  insisting  that  he  had  not,  and  re 
fusing  to  give  it  up.  Appellant  picked  up  a 
hammer,  deceased  drew  his  knife,  and  In 
this  posture  passed  out  of  the  blacksmith 
shop.  Thereupon  appellant  picked  ap  a 
piece  of  iron  in  a  manner  Indicating  he 
would  throw  it  at  deceased.  The  bystander 
stepped  aside.  However,  appellant  did  not 
throw.  Deceased  and  appellant  continued  to 
abuse  each  other.  Appellant  went  off  to  his 
boarding  house.  Deceased  and  companion 
started  home.  Appellant  secured  a  pistol, 
came  hack,  hunted  deceased,  and,  discover- 
ing that  he  had  started  home,  ran  after  and 
followed  him  something  like  250  yards;  hal- 
looing to  deceased  to  stop,  which  he  did. 
Appellant  demanded  the  money  of  deceased, 
which  he  refused  to  give  up.  Appellant  at 
this  Juncture  drew  hla  pistol,  and  deceased 
started  to  run.  Appellant  fired  two  bullets 
Into  his  back  as  he  ran  off,  and  deceased 
fell,  and  died  instantly.  Appellant  testified 
that  deceased  opened  his  knife  and  made  a 
gesture  or  demonstration  as  though  to  stab 
him  with  It,  and  that  he  fired  Immediately 
upon  this  demonstration  being  made.  With- 
out repeating  in  detail,  this  Is  the  substance 
of  tbe  testimony  as  gleaned  from  the  record. 

Appellant  asked  that  the  court  give  the 
Jury  the  following  Instruction,  which  was  re- 
fused, to  wit:  "If  yon  believe  from  the  evi- 
dence that,  shortly  befcHre  the  killing,  de- 
fendant bad  won  a  dollar  from  deceased* 


which  deceased  refused  to  deliver,  and  which 
he  suddenly  snatched  from  the  bands  of  tbe 
stakeholder,  whareupon  a  quarrel  ensued  be- 
tween deceased  and  defendant,  and  In  which 
deceased  drew  a  knife  upon  defendant  and 
threatened  to  kill  him,  and  Immediately 
thereafter  defendant  went  to  where  deceas- 
ed was,  and  again  demanded  possession  of 
said  dollar,  and  deceased  again  refused  to 
give  it  to  defendant,  but  began  to  curse  and 
abuse  defendant  and  to  make  a  dem<Histra- 
tlon  upon  defendant  as  though  to  draw  a 
knife,  and  you  believe  that  snch  facts,  acts, 
and  circumstances,  taken  together,  did  arouse 
in  tbe  mind  of  the  defendant  such  a  degree 
of  anger,  rage,  resentment,  or  terror  as  to 
render  his  mind  Incapable  of  cool  reflection, 
and  while  in  such  condition  he  shot  and  kill- 
ed the  deceased,  you  are  charged  that  he 
could  not  be  convicted  of  any  offense  hli^er 
than  the  grade  of  manslaughter."  We  do 
not  think  this  charge  was  called  for  by  the 
facts,  since  the  evidence  does  not  show  that 
.Immediately  thereafter  defendant  went  t» 
where  deceased  was,  but,  on  the  contraty, 
the  evidence  shows  that  they  separated,  de- 
fendant going  to  his  t>oardlng  house,  where 
be  secured  his  pistol,  and  some  time  there- 
after followed  deceased  sdme  distance  op  the 
road  towards  deceased's  house,  and  there 
shot  and  killed  him.  Appellant  also  asked 
tbe  court  to  charge  on  tbe  right  of  ai^llant 
to  kill  deceased  If  deceased  had  robbed  ap- 
pellant We  do  not  think  this  charge  should 
have  been  given,  under  the  evidence. 

Appellant  also  excepted  to  the  following 
portion  of  the  court's  charge:  "Too  are  char- 
ged, In  this  connection,  that  if  yon  believe 
from  the  evidence  that  prior  to  the  homicide. 
If  any,  defendant,  FVanks,  and  deceased. 
Galloway,  had  been  engaged  In  an  altercatioa 
of  words  and  threatening  gestures,  and  that 
there  was  thereby  created  In  the  mind  of  the 
defendant,  Franks,  such  a  degree  of  anger, 
rage,  sudden  resentment,  or  tnror  as  to 
render  the  defendant  Franks,  incaimble  of 
cool  reflection,  and  yon  find  that  there  was  a 
cessation  of  said  difficulty.  If  any,  and  that 
thereafter  defendant,  Franks,  renewed  the 
difficulty,  end  killed  deceased.  OaUowa.T. 
with  said  pistol,  if  he  did,  and  yon  fnrtbrr 
find  that  such  renewal  of  the  said  alterca- 
tion, If  any,  was  after  sufficient  cooling  time 
from  tbe  origins!  altercation.  If  any — that  Is. 
If  there  was  sufficient  time  for  snch  anger, 
rage,  sudden  resentment,  or  terror  of  the 
defendant  Franks,  If  any,  to  subside,  and 
for  his  reason  to  Interpose  to  such  an  extnit 
as  to  comprehend  the  consequences  of  the 
act  about  to  be  committed,  if  any — then  tbe 
homicide  would  not  be  manslaughter:  and 
in  passing  upon  this  question  the  Jory  should 
consider  all  the  facts."  Appellant  excepted 
to  this  charge  on  tbe  gronnd  "diat  It  was 
not  demanded  by  the  facts  In  evidence;  ttiat 
there  was  only  a  few  moments  between 
what  the  court  termed  tbe  first  and  second 
difficulties,  tbe  facta  abowlng  that  fht  wua* 


Digitized  by  Google 


TFez.) 


FBANKS 


T.  STATB. 


925 


was  one  contlnuotu  dlfflcnlty  or  trouble, 
without  cessation  In  fact;  and  because  said 
charge  falls  to  glre  a  definition  of  "cooling 
time,*'  and  left  the  Jury  without  a  rule  In 
reference  thereto;  and  because  upon  the 
subject  of  cooling  time  said  charge  did  not 
require  the  Jury  to  find  as  a  fact  that  de- 
fendant's mind  had  In  fact  become  cooled  to 
such  an  extent  as  to  comprehend  the  con- 
sequences of  his  act;  but  the  court  Instruct- 
ed the  Jury,  as  a  matter  of  law,  that  If  suffi- 
cient time  had  elapsed  for  such  auger,  rage, 
sudden  resentment,  or  terror  to  subside,  and 
for  reason  to  Interpose  to  such  an  extent 
as  to  enable  him  to  comprehend  the  conse- 
quences of  the  Bct  about  to  be  committed, 
then  the  homicide  would  not  be  manslaugh- 
ter; thus  withdrawing  the  Issue  of  man- 
slaugbter  from  the  Jury,  and  In  effect  direct- 
ing the  Jury  to  find  against  defendant  on  the 
issue  of  manslaughter,  even  If  defendant's 
mind  had  not  In  fact  cooled."   The  erldence, 
as  stated  aboTe,  shows  that  there  bad  been 
a  previous  difficult.  The  lurties  separated, 
and  Bome  little  time  thereafter  the  difficul- 
ty was  renewed.   Olearly,  this  presents  the 
Issue  of  cooling  time.  We  think  the  dui^ 
of  the  court  is  oonect  It  follows  the  charge 
approved  by  this  court  In  SurreU  v.  State, 
29  Tex.  App.  821,  1&  S.  W.  816.  However, 
appelant  cites,  to  support  his  contention,  the 
cases  of  Jones  v.  State,  S3  Tex.  Cr.  B.  4^, 
28  S.  W.  1082;  47  Am.  St  Bep.  46;  Banes  v. 
State,  10  Tiu.  App.  421;  HaUlburton  v.  State, 
32  Tex.  Cr.  R.  61,  22  8.  W.  4a   In  each  Of 
the  last  cases  dted  the  Issue  of  cooHng  time 
was  not,  In  law,  Involved,  since  the  defense 
alleged  In  each  was  Insult  to  a  female  relative. 
The  statute  authorizes  reduction  of  the  homi- 
cide to  manslaughter  In  such  case,  regardless 
of  the  length  of  time  elapsing  between  the 
act  or  Information  In  reference  to  the  In- 
sult, If,  as  a  matter  of  fact,  the  deceased's 
mind  was  not  cool.   Hence  said  issue  of  cool- 
ing Cime  Is  out  of  those  cases.   In  Orman  v. 
State,  24  Tex.  App.  60i,  6  S.  W.  M4,  the  de- 
fense of  insult  to  a  female  relative  was  also 
involved.  There  Judge  Wilson,  delivering 
the  opinion  of  the  court,  held  that  the  issue 
of  cooling  time  was  not  involved  whwe  the 
defense  is  Insult  to  a  female  relative.  We 
take  It  that  a  careful  Inspection  of  the  stat- 
nte  will  demonstrate  this  fact,  since  the 
Legislature,  in  the  passage  thereof,  directly 
laid  down  anothw  basis  than  the  ordinary 
causes  for  manslaughter.  In  Wadllngton 
State,  19  Tex.  App.  266,  it  was  held:  "How- 
ever great  the  provocation  may  have  been, 
If  there  be  sufficient  time  for  the  paulon  to 
subside  and  tar  reason  to  intrarvene,  the 
homtdde  will  be  murdra."  In  this  case  the 
proof  shows  that,  after  deceased  was  made 
to  release  hold  of  defendant,  some  two  or 
three  minutes  ^psed  b^ore  defendant  fired. 
The  court  held  that  the  Issue  of  cooling  time 
should  have  been  charged  in  connection  with 
the  Issue  of  manslaughter.  In  Jones  v.  State, 
aasoL,  the  court  very  properly  say  "that  cool- 


ing time  Is  not  a  matter  of  law,  but  a 
matter  of  fact,"  but  very  improperly,  as  we 
take  It,  after  a  careful  review  of  the  authori- 
tlei^  held  that  the  charge  given  the  court 
was  erroneous,  and  furttier  erred  tn  holding 
"that  it  la  not  so  much  a  question  of  time  in 
which  the  mind  may  become  cool  and  sedate, 
as  it  Is  one  of  the  actual  conditions  of  tbe 
mind  at  the  time  the  homicide  occurred." 
It  is  further  stated  "that  the  law  has  not 
undertaken  to  prescribe  the  time  in  which 
the  mind  may  become  cool,  paasing  from  a 
distorbed  or  enraged  condition,  nor  can  it 
well  do  86.  It  must  depend  upon  testimony, 
not  law."  It  Is  further  stated  that,  "if  at 
the  time  of  the  homicide  the  mind  (tf  the 
slayer  be  cool  and  deliberate,  his  crime 
would  be  murdffl  in  the  first  degree.  If,  on 
the  other  hand.  It  was  aroused  to  sudden  pas- 
sion, to  the  pf4nt  of  b^ng  beyond  cool  reflec- 
tion, broui^t  about  an  adequate  cause, 
the  killing  would  usually  be  of  no  higher 
grade  than  manslaughter.  Whether  the 
mind  be  cool  or  otherwise  is  a  question  of 
fact,  not  of  law,  and  relates  to  the  actual 
condition  of  the  mind,  and  not  to  bis  status 
merely  from  a  lapse  of  time."  This  case  Is 
supported  by  the  Eanes  and  Halliburton 
Oases,  supra,  but  neither  of  them,  as  we  take 
It,  announces  the  correct  proposition  of  law. 
We  agree  with  said  cases  that  cooling  time 
is  a  question  of  fact,  but  It  is  the  time  that 
is  the  fact  to  be  ascertalued,  not  the  con- 
dition of  the  defendant's  mind.  If  defend- 
ant's mind  is  the  fact  to  be  ascertained,  then 
cooling  time  has  nothing  to  do  with  the 
question.  Suppose  a  quarrel  occurs  between 
A.  and  B.;  a  year  passes,  and  A.  meete  B. 
to-day  and  shoots  and  kills  him.  It  Is  doubt- 
ful whether  the  issue  of  cooling  time  could 
be  In  the  case,  or  whether  the  issue  of  man- 
slaughter could  irasBlbly  be  suggested  by 
these  facts  alone.  Then  the  only  connection 
between  the  previous  difficulty  and  the  final 
one  is  the  fact  that  brings  the  Issue  of  cool- 
ing time  Into  the  case.  Then  it  becomes  a 
question  of  fact  as  to  how  long  a  time,  or 
whether  sufficient  length  of  time  for  an  ordi- 
nary man  to  cool,  has  elapsed.  This  Is  not 
a  question  of  law,  but  a  question  of  fact  If 
sufficient  time  has  elapsed  between  the  first 
and  second  colloquy  for  a  reasonable,  ration- 
al creature  to  cool,  then  the  law  presumes 
that  he  has  cooled.  He  may  not  be  cool,  but 
he  cannot  Insist  upon  manslaughter  from 
the  tact  that  he  has  such  a  disordered  mind 
that  It  cannot  cool  In  a  reasonable  time. 
The  law  Judges  defendant  by  the  rule  of  the 
average  human  mind,  and,  If  the  average 
human  mind  would  cool  between  the  first 
and  second  difficulty,  then  the  Jury  are  war- 
ranted in  the  presumption  that  the  defend- 
ant has  an  average  human  mind,  and  that 
theref<ne  his  mind  hod  cooled.  If  the  Jury 
do  not  think  that  time  has  been  sufficient 
for  his  mind  to  cool,  then  he  Is  entitled  to 
manslaughter;  and,  if  It  has,  then  he  Is  not 
entitled  to  it 
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In  People  t.  SolUran,  7  N.  T.  8M,  Horrl- 
gan  &  Thompson's  Criminal  Defenses,  pp. 
68,  70,  we  find  this  language:  "The  court 
was  further  requested  to  charge  the  jury 
that  If  they  believed  the  prisoner.  In  the  heat 
of  passion,  caused  the  death  of  the  deceased, 
It  Is  not  murder.  This  was  propo'ly  re- 
fused. The  designed  killing  of  another  with- 
out {^vocation,  and  not  In  sudden  combat. 
Is  certainly  none  the  less  murder  because  the 
perpetrator  of  the  crime  Is  in  a  state  of  pas- 
sion. The  court  was  also  requested  to 
charge  that  If  the  jury  believed  that  Smith, 
having  had  the  fight  with  Sullivan,  and  by 
his  conduct  and  blows  aroused  and  excited 
the  passions  of  the  prisoner,  and  then  re- 
turned, thereby  keeping  up  the  excited  pas- 
sions of  the  prisoner,  and  under  such  excite- 
ment the  prisoner  stabbed  the  deceased.  It  1b 
not  murder.  This  request  was  erroneous, 
and  was  properly  rejected.  Where,  after 
mutual  combat,  a  question  arises  whether 
there  has  been  time  for  excited  passions  to 
subside,  the  question  always  takes  this  form 
— whether  there  had  been  sufficient  time  to 
cool,  and  not  whether,  in  point  of  fact,  the 
defendant  did  remain  in  a  state  of  anger. 
The  request  presented  simply  the  question 
whetiier  the  defendant  continued  In  anger 
up  to  the  time  ot  killing."  Bishop,  In  hla 
New  Criminal  Law,  I  711,  subd.  2:  "If  the 
passion  had  time  to  cool,  the  offense  is  not 
reduced  to  the  lower  degree,  though  in  fact 
It  had  not  cooled.  For  'when  anger,  provok- 
ed by  a  cause  sufficient  to  mitigate  an  Instan- 
taneous homicide,  has  been  continued  beyond 
the  time  which,  in  view  of  all  the  circum- 
stances of  the  cas^  may  be  deemed  reason- 
able, the  evidence  is  found  of  that  depraved 
spirit  In  which  malice  resides.*  Section  712. 
We  have  no  rule  for  determining  how  much 
time  Is  necessary  for  cooling.  In  the  nature 
of  things,  it  must  depend  much  on  what  is 
special  to  the  particular  case.  Commonly 
the  time  In  which  an  ordinary  man  under 
like  circumstances  would  cool  is  deemed  rea- 
sonable. 'If  two  men  fall  out  in  the  morn- 
ing, and  meet  and  fight  In  the  afternoon,  and 
one  of  them  Is  slain,  that  is  murder,  for 
there  was  time  to  allay  the  heat,  and  their 
after  meeting  Is  of  malice.'  An  hour  seems 
to  have  been  thought  sufficient  Three  hours 
have  been.  Where  a  witness  testified  that 
the  prisoner  was  'absent  no  time,'  though 
there  was  a  pause  In  the  fight,  there  it  was 
adjudged  not  to  have  been  a  cooling."  Sec- 
tion 713.  "Ordinarily  the  sufficiency  of  tlie 
cooling  time  and  the  sufficiency  of  the  ivoto- 
cation  are  respectively  deemed  questions  of 
law,  not  of  fact  But  the  time  required  to 
cool,  for  example,  is  sometimes,  it  la  believed 
with  great  proislety,  submitted  to  the  jury.'* 

We  might  multiply  authorities  on  this 
question,  but  we  deem  it  unnecessary  to  do 
so,  taking  it  as  thoroughly  established  that 
cooling  time  is  a  question  of  fact,  where  the 
iMue  Is  in  the  case,  to  be  submitted  to  the 
jury  as  a  question  of  fact  on  time,  and  not 


upon  the  condition  of  the  defendants  mind. 
It  follows,  therefor^  that  the  courCs  chaigt 
complained  of  was  not  error. 

Other  matters  complained  of  by  appellant 
we  do  not  deem  necessary  to  review.  Time 
being  no  error  in  the  record,  flM  jndcmait 
Is  affirmed.' 

HBNDIBRSON,  J.  I  bellen  the  Cbarse  on 
cooling  time  announces  a  coErect  proposition, 
and  that  the  case  should  not  be  rerersed  on 
that  account,  and  I  agree  to  Om  amcluaion 
reached. 

DAVIDSON,  P.  J.  I  dissent  and  will  mite 
my  views. 

On  Behearlng. 

HEINDBB80N.  J.  Appellant  Inslats  on  kt- 
eral  grounds  tor  rehearing,  but,  In  the  view 
we  take  of  It,  it  Is  raly  necessary  to  oon- 
Blder  two.  In  our  opinion,  the  cliarge  of  the 
court  was  correct  on  the  doctrine  of  ^^llfff 
time,  as  heretofore  annoonced. 

While  appellant  reserved  an  exeespOon  to 
the  action  of  tlie  court  giving  the  state's  fe- 
cial requested  instmctlon,  yet,  in  de  argu- 
ment in  submitting  the  case,  be  Called  to  call 
attention  to  tiie  same;  and,  while  It  -was 
referred  to,  it  was  not  thoroi^hly  diseoased, 
in  the  original  opinion.  In  his  motfon  for 
rehearing  he  has  presented  his  assignment  of 
enae  to  this  charge  with  much  earnestness 
and  finrce.  The  acepti<mB  pointed  ont  by 
him  to  the  charge  are  qtedal,  and  It  does  not 
occur  to  us  that  the  first  two  exceptions  tak- 
en point  out  any  error  in  the  action  of  tiie 
court  However,  the  third  and  last  excq»tioD 
reads  as  follows:  *'S^  chargie  In  ttttet 
negatives  the  defendant's  rig^t  to  resist  an 
attack  which  Imperiled  his  life,  or  inspired 
him  with  the  reasonable  belief  of  Buffer ing 
serious  bodily  injury  at  the  hands  of  tbe 
deceased.  If  he  provoked  or  renewed  the  dif- 
ficulty, no  matter  what  his  purpose  may  have 
been  in  so  doing.  The  court  after  infract- 
ing the  jury.  In  general  terms,  if  they  be- 
lieved that  deceased  seized  property  dtf«id- 
ant  believed  was  his,  and  refused  to  give  op 
the  same,  and  they  had  a  difflculty  on  that 
account  and  that  th^  afterwards  separated, 
and  that  thereafter  defendant  followed  de- 
ceased up  the  road,  not  for  the  porpoae  of 
renewing  tbe  difficulty,  but  with  the  lumest 
Intention  to  demand  of  deceased  a  return  of 
the  money  which  he  believed  deceased  bad 
wrongfully  taken  ^m  lilm,  and  tlut  de^ 
ceased  refused  to  comply  with  his  demand, 
and  was  about  to  make  an  unlawful  attkcfc 
upon  him  with  a  knlfe^  and  the  defmdaBi 
reasonably  believed  he  was  in  danger  <tf  se- 
rious bodily  Injury  or  death  from  said  at- 
tack, and  that  on  said  account  he  fired  and 
killed  deceased,  he  wotild  be  justified  In  aa 
doing.  The  court  then  proceeded  to  instruct 
the  jury,  as  follows;  "On  the  other  hand, 
yon  are  charged  that,  where  the  jMeaesaloa 
of  personal  property  has  once  been  loot,  tbe 
ownor  has  no  lawful  xitht  to  regain  It  fey 
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sncb  means  as  result  In  bomldde.  So,  In  this 
case,  if  yon  believe  that,  prior  to  the  shoot- 
Ins,  deceased,  without  defendant's  consent, 
seized  money  that  was  defendant's  property, 
or  that  defendant  fairly  and  reasonably  be- 
lieved was  his  property,  and  that  deceased 
refused  to  slve  up  snch  money,  and  that  de- 
fendant and  deceased  had  a  difficulty  on  ac- 
count thereof,  and  that,  after  they  separated, 
70a  believe  beyond  a  reasonable  doubt  that 
defendant  armed  himself  and  followed  de- 
ceased np  the  road,  and  you  further  believe 
from  the  evidence,  beyond  a  reasonable 
doubt,  that  defendant  so  armed  himself, 
and  followed  deceased  with  the  Intention  of 
renewing  or  provoking  a  difficulty  with  de- 
ceased, and  that  thereafter  he  shot  and  kill- 
ed deceased,  ho  would  not  be  justified  in  so 
Bhooting  and  killing  deceased,  but  if  found 
upon  express  malice,  as  defined  In  the  chaise, 
lie  would  be  guU^  of  murder  In  the  first  de- 
gree, and  If  upon  implied  malice,  as  defined, 
would  be  guilty  of  miirder  In  the  second  de- 
gress, and  If  done  under  the  immediate  in- 
fluence of  sudden  passion  aroused  b^  an  ade- 
quate cause,  as  defined  in  the  charge,  he 
-would  be  guilty  of  manslaughter."  Now,  the 
vice  here  suggested  Is  tliat  the  charge  mere- 
ly requires  the  jury  to  believe  that,  if  ap- 
pellant armed  himself  and  followed  deceased 
with  the  intention  of  renewing  the  difficulty, 
lie  would  be  guilty  of  some  offense,  no  matter 
-what  occurred  when  he  came  up  with  de- 
ceased; that  is.  the  charge  does  not  require 
that  after  meeting  with  deceased  he  do  some 
act  to  bring  on  the  difficulty,  but  It  merely 
states.  If  be  followed  him  with  the  Inten- 
tion of  renewing  the  difficulty,  and  there- 
after he  shot  and  killed  deceased,  he  would 
lie  gnll^  of  murder  or  manslaughter,  as  the 
case  might  be.  Clearly  the  charge  in  ques- 
tion contains  this  vice,  and  It  is  not  neces- 
sary to  cite  authorities  in  order  to  show  it. 
All  fbe  cases  hold  that  mere  pursuit  of  a 
party  with  intent  to  bring  on  a  difficulty  does 
not  deprive  one  of  the  light  of  self-defense; 
that  after  he  comes  np  with  the  party  he 
mast  then  do  some  act  with  intent  and  cal- 
culated to  provoke  the  difficulty.  S«re  the 
court  simply  instructed  the  jury,  If  he  piir- 
soed  him  with  intent  to  renew  the  difficulty, 
and  he  aftenrards  killed  him,  no  matter 
what  occurred  whoi  they  met,  he  -would  be 
guilty  of  murder  or  manslaughter,  as  before 
stated.  At  first  It  occurred  to  the  writer 
tiiat  tibe  vpedal  objectUms  urged  to  this 
tibaxge  did  not  ndse  the  quortton,  or  point, 
ont  the  .particular  vice  In  tlie  charge.  But 
as  before  stated,  we  Iwlteve  the  third  ground 
relied  on  by  appellant  reaches  the  vice  In  fbe 
<diarKe  pointed  out  above. 

We  note  in  this  connection  tliat  appellant 
requested  a  number  of  special  Instructions 
along  the  same  lln^  which  were  given  the 
court,  and  which  ate  correct  In  terms.  How- 
cTsr,  they  contravaie  the  proposition  an- 
■ooaced  In  the  charge  above  altldsed,  and. 


taking  the  charges  together,  were  calculated 
to  leave  the  jury  In  a  confused  and  uncov 
tain  state  of  mind  as  to  what  was  the  law. 

We  accordingly  hold  that  because  Uie 
court  gave  this  charge  the  motion  tor  rehear- 
ing la  granted,  and  the  judgment  Is  reversed 
and  the  cause  remanded. 

BBOOKS,  J.  (dissenting).  I  do  not  agree 
-with  the  opinion  of  the  majority  of  the  court 
reversing  tiie  ease  on  motloD  for  retaeazlng. 
If  the  charge  complained  of  by  appellant 
puts  a  restriction  upon  appellants  rl^t  of 
self-defense,  then  special  charges  Noi.  3,  4, 
«,  and  6,  given  by  the  court  at  the  request 
of  appellant,  clearly  carer  any  posslbla  harm 
In  the  dUuge  complained  of,  and  raider 
harmless  aiiy  inaccuracy  tiiereln.  Said  char- 
ges are  as  follom: 

"You  sre  Charged  that  It  Is  not  unlawful 
for  a  perstm  to  bet  or  mgee  money  on  his 
skill  and  aUlity  to  throw  an.  amtl  over  his 
head;  so  that;  U  In  this  case  you  bAUere 
from  the  evldrace  that  prior  to  the  shooting 
that  deceased  and  defendant  mutually  made 
a  bet  as  to  whether  ae  not  the  defendant 
could  plA  up  and  throw  an  anvti  over  bis 
head,  and  that  each  placed  the  money  so 
bet,  to  wit,  one  dollar,  In  the  hands  ct  cm 
Calvin  Stocky,  as  a  stakeholder,  and  that 
thereafter  defendant  did  pick  and  ttirow 
said  anvil  over  his  head,  and  did  win  said 
bet,  then  you  are  instructed  ttiat  the  defend- 
ant would,  In  law,  be  entitled  to  tiie  posses- 
sion of  the  mon^  so  -won  in  the  hands  dI 
said  stakeholder.  And  If,  after  winning  ssld 
money,  deceased  grabbed  at  spatdied  said 
money  out  of  hands  of  the  stakeholder, 
and  refused  to  give  same  to  defendant,  and 
thereafter  started  away  -with  said  money, 
then  you  are  charged  that  defendant  would 
have  the  lawful  right  to  setik  deceased  tor 
the  purpose  of  demanding  the  possession 
thereof.  And  you  are  further  diarged  tiiat 
In  going  In  quest  of  deceased  he  would  have 
the  lawful  right  to  arm  himself  In  anticipa- 
tion of  any  attack  the  deceased  mlffht  make 
upon  him  wheat  tbaj  met;  and  U  yon  further 
believe  that  defendant  looked  deceased  -09 
and  after  orotaklng  him,  demanded  his 
money,  which  deceased  refused  to  sorrender, 
whereupon  an  altercation  ensned  between 
them,  in  which  deceased  cursed  and  abused 
defoodant,  and  drew  a  knife  upon  and  start- 
ed towards  d^endant  la  a  threatening  maur 
ner,  and  defoidant  believed,  from  the  acts, 
conduct  and  declaration  of  deceased,  he  -was 
In  danger  of  being  killed  or  of  sufCerlng  sert^ 
ous  bodily  Injury  at  the  hands  of  deceased, 
ttien  he  would  have  the  lawful  right  to  shoot 
and  kill  deceased;  and,  if  you  so  believe, 
yon  will  acquit  defendant,  or.  If  you  have  a 
reasonable  doubt  thereof,  you  will  find  Um 
not  guilty.  And  In  tliis  omneetlon  yon  are 
charged  that  you  must  place  yourself  In  the 
position  of  dtfendant,  and  view  the  facts 
and  drcumstences  in  evidence  fAnn  tils 
standpoint  and  1^  tnm  all  the  facts  anA 
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drcmnstances  In  evldeDce,  yon  believe  tliat 
It  reasonably  appeared  to  defendant  at  tbe 
time  of  tbe  ebooting  be  had  a  reasonable  ex- 
pectation or  fear  of  death  or  soflerlnff  serlons 
bodily  Injury  at  tbe  bands  of  deceased,  tboi 
defendant  would  have  tbe  lawful  right  to 
shoot  and  kill  deceased  In  defending  himself 
from  Bach  real  or  apparent  danger;  and  In 
this  connection  you  are  charged  Ibat  raid 
danger  need  not  be  in  fact  real,  but  need 
only  be  apparent,  viewing  the  same  from  de- 
fendant's standpoint  at  the  time;  and*  If  de- 
fendant began  shooting  at  deceased  under 
dreumstances  indicated  above,  you  are  in- 
stmcted  that  he  would  have  the  right  to  con* 
tlnne  to  shoot  so  long  as  he  believed  himself 
in  danger  tram  such  threatened  attack  of 
deceased,  if  any.** 

No.  4.  *Tbe  fact  that  fh»  person  arms  him- 
self befOTe  going  to  ask  or  demand  posses- 
sion of  property  that  may  b^ong  to  Mm, 
that  he  believed  belonged  lb  him  under  tlie 
facts  in  evidence,  does  not  deprive  him  of 
the  right  to  defend  himself  from  an  unlaw- 
fnl  attack  made  iqiwn  him.  So,  If  you  bfr 
lleve  from  tbe  evidence  that  deraased  had  a 
dollar  in  bis  possesalfm,  which  defendant  had 
won  from  him,  and  defendant,  for  the  pur- 
pose of  demanding  possession  thereof,  arm- 
ed himself  and  sou^t  deceased  with  the 
view  of  demanding  possession  tbenot,  and 
that,  upon  meeting,  deceased,  after  cursing 
or  abuidng  defendant  advanced  upon  him 
with  a  drawn  knife,  and  defen^nt  believed 
he  iras  about  to  suffer  serious  bodily  inifury 
at  the  hands  ot  deceased  or  be  killed  1^  d»> 
ceased,  fired  upon  deceased  with  a  pistol  In 
OTder  to  protect  lilms^f  from  such  assault, 
if  any,  on  the  part  of  deceased,  then.  If  you 
so  believe  you  will  find  1dm  not  guilty,  or, 
if  yon  have  a  reasonable  doubt  thereof,  you 
will  acQUit  him;  and.  In  passing  uiion  this  Is- 
sue, you  win  view  the  facts  and  dreumstan- 
ces In  evidence  from  the  stondpolnt  of  de- 
fendant as  it  sppeared  to  him  at  the  time 
of  tbe  difficulty,  and  not  as  tbe  same  may 
appear  to  70U  now." 

No.  5.  "You  are  diarged  tiuit,  if  you  be- 
lieve fnnn  the  evidence  that,  Immediately  be- 
fore the  killing,  defendant  had  won  a  dollar 
from  deceased,  which  deceased  snatched  and 
carried  away,  and  refused  to  give  iq>  to  de- 
fendant when  demanded,  then  yon  are  char- 
ged that  defendant  would  have  the  right  to 
teek  deceased  for  the  purpose  of  demanding 


the  mon^,  and  In  dtdng  so  he  would  bare 
tbe  lawful  right  to  arm  himself,  if  he  an- 
ticipated any  unlawful  attack  upon  himwlf: 
and  if,  after  overtaking  deceased  and  de- 
manding bis  money  from  him,  deceased 
abused  defendant  and  sterted  towards  him 
with  a  knife,  then  yon  are  charged  tfa«t  de- 
fendant would  have  tide  right  to  use  an; 
force  within  his  power  to'  l^tect  himself: 
and  if,  while  deceased  was  making  or  In  the 
act  of  making  an  unlawful  attack  upon  de 
fendant  with  a  knife,  d^endant  shot  and 
killed  deceased,  then  he  would  be  gQll!^  of 
no  offense,  and,  if  yon  so  believe^  yon  wUi 
find  him  not  guilty.  Ton  are  further  char 
ged  tn  this  connection  that  the  fact  that  de 
fendant  armed  himself  before  going  to  aeek 
deceased  would  not  Impair  ae  atoidge  hli 
right  of  self-defensi^  if  his  pmpose  In  see- 
ing deceased  was  to  demand  his  money." 

No.  6^  "If  you  believe  from  tbe  evidmct!' 
In  this  case  that  shortly  before  the  klUing 
the  d^endant  had  wim  a  dollar  tarn  de- 
ceased, whidi  had  theretofore  been  placed  in 
the  hands  of  one  CUvin  Stockey  nndw  an 
agreement  that,  If  defendant  wonld  pick  up 
and  throw  over  his  head  a  cotaln  anvil,  the 
said  dollar  should  belong  to  and  be  delivered 
to  defendant;  and  that  deceased  immediately 
thereafter  snatched  said  dollar  from  tbe 
hands  of  said  Oalvln  9tnckey,  irtimnpon  a 
quarrel  msued  between  deceased  and  de- 
fmdant;  and  In  whldi  tbe  said  deceased 
drew  a  knife  upon  defendant;  and  tSureatened 
to  kill  him,  and  started  away  with  said  mon- 
ey, and  defendant  immediately  thoreafter 
went  to  where  deceased  was,  and  again  de- 
manded the  possession  of  said  dollai;  and 
deceased  again  reused  to  give  It  to  d^nd- 
ant,  but  began  to  curse  and  abuse  defendant, 
and  to  make  a  demonstration  as  thou^  to 
draw  a  knife  upon  blm,  and  yon  believe  fliat 
such  facts,  acts,  and  dreumstances,  taken  In 
connection  with  tiie  previous  wrongs  dme 
blm  by  deceased,  and  the  drcmnatukces  all 
token  togetber  were  of  such  a  diaracter  as 
to  arouse  in  tbe  mind  of  defendant  sndi  a 
degree  of  angor,  rage^  sudden  reaoitmait  « 
terror  as  to  render  his  mind  tncapaUe  of 
cool  reflection,  and  while  In  sncb  condltioo 
he  shot  and  killed  deceased,  you  are  diarced 
that  be  could  not  be  convicted  of  any  offiBue 
higher  tiian  tiie  grade  of  manslaughter." 

Therefore  I  believe  tbe  suitimi  tat  rebear- 
tng  should  be  overruled. 
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HARTIN  COMMISSION  CO.  t.  PELT. 
(Supreme  Court  of  Arkansas.   Jane  24,  1905.) 

1.  Appeai,  —  RicoBi>-^Biix  or  Sxceptionb— 
Instbuctions. 

'n'here  error*  was  aasi^ed  to  the  modiS- 
«atfon  of  an  iostmctlon,  but  the  instrtiotiona 
were  neither  copied  nor  called  for  in  the  bill 
of  excepdoDS,  they  eoald  not  be  noticedt  thousb 
other  parbB  of  the  transcript  purported  to 
tain  the  Instmctiona. 

On  Behearlnff. 

2.  Sales— Ikplhd  WABunrr. 

Where  a  seller  of  cotton  bj  descTiptton 
expressly  refused  to  warrant  tbe  trade,  he 
was  not  liable  for  breach  of  an  alleged  Implied 
warranty  that  tbe  cotton  was  of  the  grade  or 
description  used. 

CEd.  Note. — ^For  cases  In  point,  see  vol.  48, 
Cent.  I^.  Sales,  |  761.] 

Appeal  from  Circuit  Court,  Columbia  Coun- 
ty; Cliarles  W.  Smith,  Judge. 

Action  by  tbe  J.  F.  Hartln  Commission 
Company  against  J.  8.  Pelt  for  damages  for 
breach  of  an  alleged  warranty  of  the  grade 
of  a  lot  of  cotton  sold  and  dellyered  by  tbe 
defendant  to  the  plaintiff.  Upon  trial  before 
Jtiry  a  Terdlct  was  returned  In  faror  of  de- 
fendant, and  the  plaintiff  appeals.  Affirmed. 

Stevens  &  Stevens,  for  appellant  Smead  & 

Powell,  for  appellee. 

McCUUjOCH,  3.  Appellant  assigns  error 
committed  by  the  court  In  modifying  the  first 
instruction  asked  In  its  behalf  and  In  giving 
over  its  objection  several  Instructions  asked 
by  the  defendant.  The  bill  of  exceptions  re- 
cites that  the  court  modified  instruction  num- 
bered 1  asked  by  the  plaintiff,  and  gave  In- 
Btructlons  numbered  2,  8,  4,  6,  6,  and  T 
asked  by  defendant,  to  which  the  plaintiff  ex- 
cepted; but  the  Instructions  are  neither  cop- 
led  nor  called  for  in  the  bill  of  exceptions, 
and  cannot,  therefore,  be  noticed,  even 
though  there  Is  found  In  other  parts  of  the 
transcript  what  purports  to  be  tnstructlong 
of  the  court  of  corresponding  nnml)er8.  New- 
ton T.  Russian  (Ark.)  85  S.  W.  407.  We 
must  therefore  presume  that  the  jury  were 
properly  Inatmcted,  and  as  the  testimony  was 
sofflclent  to  sustain  the  verdict,  and  no  other 
error  of  the  court  is  pointed  out,  the  judgm«it 
must  be  affirmed.  It  Is  so  ordered. 

On  Bebearlng. 

The  appellant  flies  a  petition  for  rehearing, 
alleging  that  the  bill  of  exceptions  contained 
proper  calls  for  the  Instructions  of  the  court, 
but  that  the  clerk  failed  to  copy  same  in  this 
record,  and  asking  that  the  judgment  of 
affirmance  be  set  aside  and  a  writ  of  certio- 
rari be  issued  to  bring  up  the  original  bill  of 
exceptions,  which  Is  exhibited  with  the  peti- 
tion. 

It  is  not  alleged  that  there  was  an  express 
warranty  of  the  grade  of  the  cotton.  On 
the  contrary.  It  is  undisputed  that  appelle^ 
the  seller,  expresely  refused  to  warrant  the 
grade.  But  It  Is  contended  that  la  casea  of 

ssaw.— o» 


■ales  of  commodltteB  by  description  a  war^ 
ranty  of  the  described  grade  or  quality  Is 
Implied,  and  that  Is  tbe  question  sought  to 
be  raised  by  this  Itaatructlon  asked  by  appel- 
lant i^lch  was  modified  by  the  court.  We 
do  not  deem  it  necessary  to  pass  upon  that 
question  In  tbls  case,  for,  If  tbe  law  Is  as 
contended  by  conns^  for  appellant,  that  mle 
cannot  be  applied  where  tbe  seller  has  ex- 
pressly refused  to  make  the  warranty.  The 
mle  Is  condsely  stated  as  follows:  "In  the 
sale  of  goods  by  description  there  Is  a  war- 
ranty that  they  shall  answer  the  description, 
where  It  Is  given  by  way  of  Indicating  tlie 
character  or  quality  of  tbe  article  sold,  and 
not  for  the  purpose  of  identifying  It  merely, 
and  -wben  tbe  buyer  relies  upon  it  as  a  war- 
ranty. It  Is  not  ac  Implied  warranty,  but  is 
construed,  under  such  circumstances,  as  con- 
stituting an  express  nndertakli^  that  the 
article  shall  be  as  described."  30  Am.  & 
Eng.  Bnc.  L.  p.  168,  and  cases  dted.  In 
order  to  imply  a  warranty  from  the  language 
or  contract  of  the  seller,  an  intration  to  war- 
rant must  be  apparent,  and  it  wonld  be  anom- 
alous to  hold  tbat  a  warranty  of  grade  or 
quality  will  be  implied  from  the  sale  of  a 
commodity  by  descrlptloii  where  the  seller 
expressly  refuses  to  warrant  Such  refusal 
negatives  any  IntenUon  to  warrant.  Tabor 
T.  Peters,  74  Ala.  95.  48  Am.  Sep.  804; 
Jones  T.  Quick,  28  Ind.  125;  Pigge  t.  Hill, 
61  Iowa.  430, 16  N.  W.  339;  MaxweU  t.  Lee, 
84  Minn.  511,  27  N.  W.  196;  Henson  t.  King. 
48  N.  C.  419.  "Whether  language  of  de- 
scription Is  to  be  construed  as  a  warranty 
of  quality  must  depend  essentially  upon  the 
Intention  and  underatandlng  of  the  parties 
as  collected  from  their  entire  contract" 
Maxwell  r.  Lee,  supra.  There  Is  a  difference 
between  a  contract  for  the  sale  of  articles  to 
answer  to  certain  description  and  a  sale  of 
certain  specific  articles  then  In  the  hands 
of  the  seller,  and  described  to  be  of  certain 
grade  and  quality.  In  the  former  case  there 
Is,  until  acceptance  by  the  purchaser,  a  wai^ 
ranty  that  the  article  shall  answer  the  de- 
scription; whilst  in  the  latter  case  no  war- 
ranty is  implied  unless  an  intention  to  war- 
rant appears.  The  case  at  bar  falls  within 
tbe  latter  class.  Appellee  had  on  hand  at  va- 
rious times  three  lots  of  cotton,  which  he  sold 
to  appellant,  but  refused  to  warrant  the 
grade.  We  find,  therefore,  that,  treating  the 
record  as  if  properly  containing  the  instruc- 
tions of  the  court,  no  error  is  shown. 
The  petition  for  rehearing  Is  denied. 


SHARP  et  nx.  T.  riTZHUOH. 
(Supreme  Court  of  Arkansas.   May  27,  10(KS.) 

1.  BaNKBUPTCT   —  POWBBS      OF  TSUSTEE— 

AvoiDANci:  OF  TBAnsrsB. 

Under  Bankr.  Act  July  1,  1808,  c.  541,  | 
70e,  30  Stat  565.  566  [U.  S.  Comp.  St  1001,  p. 
3452],  authorizing  the  trustee  to  avoid  any 
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tnuisfer  by  tiie  bankrupt  which  any  creditor 
misht  have  avoided,  it  ia  immaterial  whether 
■ndi  transfer  were  made  foar  months  prior  to 
the  adjudication  of  banhraptcy  or  not. 

2.  HOUBSTEAD— GONVBTANOB  TO  WlFB— OOM- 
PLAINT  BY  CbEDITOBS. 

GreditoTB  may  not  complain  of  the  eonvey- 
anoe  to  the  wife  of  the  homestead,  altboogh  it 
la  bought  by  the  hasband  with  his  own  funds. 

[Ed.  Note, — ^For  caaea  In  point,  aea  yoL  2CL 
Gent  DiK.  Homestead,  1 182.f 

S.  Sams^Rbnts  and  Profits. 

Where  the  leEal  title  to  tiie  homestead  is 
in  the  wife,  she  is  entitled  to  the  rents  and 
profits  thereof,  and  to  property  porchased  with 
snch  rents  -and  profits,  and  may  hold  the  same 
against  creditors  of  the  hasband. 

4.  Husband  and  Wife— Peopebtt  Beloho- 

inO  TO  WiFB— iHFBOVElCEnTa  BT  HuSBAND. 

The  wife's  property  is  not  liable  to  cred- 
itors of  the  husband  for  augmentation  of  the 
rents  and  prints  or  enhancement  of  the  value 
thereof  on  account  of  any  reasonable  contribu- 
tion of  the  hnsband's  time,  labor,  and  skill  in 
the  management  of  the  property. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  26, 
Gent  Dig.  Husband  and  Wife,  IS  678,  574.] 

5.  Sahb— Intbsthbnt  of  Funds— Bubdvn  or 
Pboof. 

Where  a  husband  works  and  manages  his 
wife's  farm,  and,  in  addition,  controls  in  his 
own  right  other  farms  of  eqna]  prodactiTeness, 
and  mingles  the  products  ttf  au  at  will,  the 
burden  is  on  the  wife  to  show,  as  axainst  cred- 
itors of  the  husband,  the  amount  of  profits  re- 
ceived from  her  own  farm,  and  how  they  w^ 
expended,  and  that  funds  used  in  purdiaaes  and 
investments  were  not  furnished  by  the  hus- 
band, and  did  not  accrue  from  his  earnings. 

Appeal  from  Crawford  Chancery  Court; 
J.  Vipgll  Bourland,  Chancellor. 

Suit  by  H.  L.  Fltzhugb,  as  trustee  of  the 
estate  of  John  gbarp,  a  bankrupt,  against 
John  Sharp  and  others.  From  a  decree  for 
plaintiff,  defendabta  Sharp  aj^eal.  Af- 
firmed in  part 

This  Is  a  suit  brought  in  the  chancery 
court  of  Crawford  county  by  H.  L.  Fitz- 
bugh,  as  trustee  of  the  estate  of  John  Sharp, 
a  bankrupt,  against  said  John  Sharp  and  bis 
wife,  Ella  Sharp,  and  others,  to  subject  eer^ 
tain  property,  real  land  personal,  held  In  the 
name  of  Ella  Sharp,  to  the  payment  of  tbe 
debts  of  said  bankrupt  John  Sharp  prior  to 
the  year  1897  failed  in  business,  and  was 
Indebted  to  creditors  in  large  sums,  wbicb 
be  did  not  pay.  On  April  20,  1902,  he  filed 
bis  petition  In  bankruptcy,  and  was  duly  ad- 
Judged  a  bankrupt;  and  appellee,  H.  L.  Fltz- 
bugb,  was  by  the  creditors  elected  as  trustee 
of  tbe  estate  of  tbe  bankrupt.  This  suit 
was  brought  by  said  trustee,  for  the  benefit 
of  the  creditors  of  tbe  estate  who  had  proved 
their  claims,  by  direction  of  the  bankruptcy 
court.  It  is  alleged  that  John  Sharp,  while 
Insolvent,  with  fraudulent  Intent  to 

cheat  binder,  and  delay  bis  creditors,  pur- 
chased lu  the  name  of  his  wife,  Ella  Sharp, 
the  following  land,  viz.:  80  acres  of  laud 
bought  from  the  Union  Central  Life  Insur- 
ance Company,  designated  in  tbe  proof  as 
tbe  "Homestead  Tract";  40  acres  bought 
from  H.  H.  Hilton,  trustee,  for  tbe  sum  of 
(200,  known  as  the  "Hilton  For^';  one  lot 


in  the  town  of  Alma  bought  from  milyer 
and  others  for  the  sum  of  9200;  another  lot 
In  the  town  of  Alma  bought  from  Sam  B. 
Locke,  as  guardian,  for  sum  of  fSOO;  an- 
other lot  in  the  town  of  Alma  bought  from 
Jones  and  others  for  snm  df  $300;  and  782 
acres,  known  as  the  "G.  N.  Wright  Farm," 
bought  from  the  tJnltm  Central  life  Insur- 
ance Company  for  the  sum  of  $12,000,  of 
which  tbe  sum  of  $1,000  was  paid  casta,  and 
the  remainder  on  a  credit  of  10  years,  with 
6  per  cent  Interest  payable  annually.  It  la 
farther  alleged:  That  said  banknqpt  Is  tbe 
owner  of  the  following  personal  property 
held  In  Us  wife's  nam^  to  wit:  $3,000  In- 
vested as  partner  In  a  mercantile  hnirinmn 
conducted  In  the  town  of  Alma  wltli  defoid- 
ant  Frank  Wright  under  the  firm  name  of 
Wright  &  Co.;  $760  Invested  In  the  capital 
stock  of  a  sawmill  company  In  Oklaboma 
Territory;  and  a  note  of  defendant  C.  C. 
Montague  for  tbe  sum  of  $2S0,  executed  to 
BUa  Sharp  in  settlement  of  the  pnrcbase 
price  of  a  pair  of  mules  and  a  wagmi  and 
lot  of  com  sold  to  Montague.  That  said 
bankrupt  was  and  Is  tbe  real  ownw  of  said 
property,  and  placed  the  same  in  tbe  name 
of  his  wife,  tbe  said  Ella  Sharp,  for  the  par- 
pose  of  defrauding  his  creditors.  The  de- 
fendants John  Sharp  and  Ella  Sharp  filed 
their  joint  answer,  denying  that  any  of  the 
property  described  was  owned  by  John 
Sharp,  or  that  title  was  tak^  In  the  name  of 
Ella  Sharp  for  tbe  purpose  of  defrauding 
bis  creditors,  and  alleging  tliat  all  of  It  was 
tbe  separate  property  of  Ella  Shan^  and 
was  bought  with  ber  money,  except  tbe 
homestead  80,  which  was  conveyed  to  Iw 
by  the  Union  Central  Life  Insurance  Com- 
pany In  consideration  of  her  joining  her  bna- 
band  In  a  conveyance  to  said  company  of 
her  dower  in  the  equity  of  redemption  of  a 
farm  known  as  the  "Sharp  Place,"  upon 
which  the  company  held  a  mortgage.  Mrs. 
Sharp  also  filed  a  separate  supplemental  an- 
swer, claiming  the  homestead  80  and  tbe 
Hilton  40  as  her  homestead.  Tbe  chancellor 
In  tbe  final  decree  dismissed  the  complaint 
as  to  this  property,  and  declared  the  same 
to  be  ber  homestead,  and  no  appeal  from 
that  part  of  tbe  decree  was  taken  by  the 
plaintiff.  The  Union  Central  Life  buunnce 
Company  and  C.  C.  Montagne  were  made  de- 
fendants and  served  with  process,  but  failed 
to  appear.  The  court  rendered  a  decree  in 
favor  of  tbe  plaintiff,  except  as  to  the  120 
acres  held  to  be  tbe  homestead  of  the  de- 
fendants, and  canceled  tbe  legal  title  of  Mrs. 
Sharp  thereto,  and  declared  the  same  to  be 
assets  of  said  bankrupt  estate  In  tbe  bands 
of  tbe  trustee,  subject  bowever,  to  tbe  ilea 
of  tbe  Union  Central  Life  Insurance  Com- 
pany on  tbe  Wright  farm  for  $ll<000;  bat 
ance  of  tbe  purchase  price.  Tbe  d^endantai 
John  Sharp  and  Ella  Sharp  appealed  to  this 
court  John  Sharp  died  pending  tbe  i^peal. 
and  upon  suggestion  of  his  death  the  ^nae, 
as  to  bim,  was  abated. 
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W.  8.  McOaStt  and  X  BL  Londm,  for  Rpp^- 
lants.  BrlBoIara  &  Fitshngli.  Jane  Tmner 
and  Sam  R.  Gbew,  tor  qpipeUae: 

HcOniiLOOH,  1.  (after  statliig  tlie  Iftctt). 
1.  AnwUants  xttlae  bete,  for  the  fliat  tinier 
a  questSon  as  to  the  power  of  the  trustee  to 
maintain  thla  siiit;  nrgli^  tint  be  la  emp(>vp> 
ered  to  ane  to  aet  aside  aatj  ancta  conyej- 
ances  In  fraud  of  creditors  as  were  made 
wlttiltt  four  monthB  next  befon  the  adjudi- 
cation (tf  bankroptcy.  It  la  doubted  tbat  tbls 
qneatfon,  ttiough  It  goes  to  tlie  power  of 
the  trustee  to  maintain  the  anlt,  can  be  raised 
bere  in  tiie  caae,  wben  no  aucb  objection  waa 
made  btiow,  either  dnnnrrer  or  anaww. 
It  aeema  dear,  bowerer,  that  under  >d1>- 
dlTlsioa  I  70^  of  the  bankruptcy  act 
of  1898  (Act  July  1, 18B8,  &  Ml,  SO  Stat  66S, 
S66  [U.  S.  Gomp.  at  1901,  p.  84521).  tbe 
tmstee  is  dotbed  wltb  plenary  powi»  to 
Buo  to  arold  any  tranafor  made  1^  the  bank- 
mpt  of  his  propoty  wUdi  any  creditor  may 
liaTO  avoided,  whether  made  within  four 
montha  prior  to  tiie  i^ndicatl<Hi  of  bank* 
mptcy  or  not  CoUlor  on  Bankroptcy  (4th 
SSd.)  p.  CSSti  Brandenbn^  cm  Bankrupt^ 
0d  Bd.)  p.  438;  In  re  Gray.  8  Am.  Bankr,  B. 
647.  47  App.  DlT.  S54.  62  N.  T.  Snpp.  618. 

2.  It  appears  from  the  eTtd«ice  in  Ibia 
caae  that  In  the  beginning  of  the  year  1807 
appellants,  John  Sharp  and  bis  wife,  Mra. 
Ella  flbarn  were  praetlcally  wlthont  any 
pr^erty,  except  tb»  bomeatead  80  acres, 
which  ibe  Union  Oentral  Life  Insurance 
OMnpany  bad  the  preceding  year  bargained 
to  Mra.  Sharp,  and  which  that  company  coo- 
^yed  to  bw  tbe  next  year,  niey  wwe  then 
occupying  this  tract  as  a  homestead,  and  on 
January  28,  1897,  bought  tbe  Hilton  40-acre 
tract  adjoining  tbe  bomeatead.  Tbe  large 
farm  formerly  owned  by  John  Sharp  had 
been  taken  under  a  mortgage  bold  by  the 
insurance  company.  The  G.  H.  Wright  farm 
irblch  la  in  controrer^.  It  appeara.  was  for- 
meriy  tbe  pn^erty  of  BCrs.  Sharp's  father, 
and  waa  tiien  owned  by  tiie  Union  Genteal 
Ufe  Insurance  Company.  During  that  year 
Mrs.  Sluunp  obtained  a  Judgmutt  against 
said  company  for  tlie  recovery  of  about 
V1,000  s<Hne  liability,  tbe  character  of 
which  is  not  disclosed  In  this  record,  but 
whldi  Is  conceded  to  be  disconnected  from 
the  subject-matter  of  this  controrersy.  She 
reallnd  out  of  this  Judgment  only  the  sum 
of  |4B0^  the  remainder  going  to  tbe  attorn^ 
who  conducted  that  lltlgatifm  for  hw  as  con- 
tingent fee.  In  December  of  that  year 
(1897)  the  Insurance  company  bargained  tbe 
Wr^ht  farm  to  Mrs.  Sharp  for  tbe  anm  of 
lUOOO.  of  whleb  9^000  was  paid  casta,  and 
Ibe  remaining  sum  of  911,000  waa  agreed 
to  be  paid  in  10  yaara  from  datc^  wltb  inter- 
est at  tbe  rate  ot  6  per  cent  per  annum, 
payaUe  annually.  Tbe  Interest  has  been 
paild  regnlarly.  The  principal  ia  not  due^ 
and  runalns  unpaid.  It  is  shown  by  tbe 
teitbnoay  of  Mra.  Sharp  and  of  tbe  agent 


tor  tbe  Insurance  company,  who  la  now  one 
of  tbe  attorn^  for  appellants  In  this  cas^ 
that  this  bargain  was  made  personally  by 
Mra.  Sbaq»  and  tiia  agent  and  that  she 
made  tbe  payment  of  fl,000  by  aatlsfactlMi 
of  her  part  ff406)  of  said  Judgment  sod  the 
remainder  (JN>86)  in  cash.  John  Sharp  and 
Mrs.  Sharp  testt^  tbat  the  $03!rpaid  In  rash 
waa  realised  from  the  crops  raised  on  the 
homestead  80  and  tbe  HUtnt  40  during  tbe 
year  1897,  wbldi  belonged  to  Mrs.  Sharp;  and 
this  Is  unomtradlcted,  aave  aa  to  some  con- 
tradictory evidence  aa  to  tbe  amount  of 
en^B  raised  by  tbe  tenants  on  tbe  place. 
Notwithstanding  tbls  contradiction,  we  think 
It  aatlafactorlly  appears  by  the  proof  tiiat 
the  payment  was  made  with  funds  realised 
from  crops  ralaed  on  tbat  plac^  wbldi  be- 
longed to  Mra.  Sharpy  aa  rente  and  profits  of 
tbe  homestead  which  bad  been  conveyed  to 
her. '  Tbe  creditors  could  not  complain  of 
the  conveyance  to  bw  of  the  homestead,  even 
If  bought  hj  the  husband  with  bla  own  funds. 
Wilkes  V.  Yanghan  (Ark.)  8ft  &  W.  918, 
and  cases  dted.  And  it  follows  that  if 
the  l^^l  title  to  tbe  bomoBtead  waa  right- 
fully in  hw,  she  vras  entitied  to  tbe  rents 
and  proflto  tbereof.  To  deny  her  the  rente 
and  pn^ta  of  tbe  homestead  would  be  to 
deny  her  the  use  of  the  property  itself. 

Tbe  contract  for  the  sale  ut  the  Wright 
farm  to  Mrs.  Sharp  hy  tbe  Insurance  com- 
pany Is  not  In  tbe  record,  but  It  Is  shown  to 
have  been  In  writing,  and  tbat  by  Ita  terms 
tbe  company  agreed  to  convey  the  lands  to 
Mrs.  Shan»  npon  payment  of  tbe  balance  of 
the  purchase  price.  It  is  further  shown  tiiat 
John  Sharp  also  signed  tbe  contract  or  In- 
dorsed his  name  on  the  back  of  It  John 
Sharp  rented  from  the  insurance  company 
for  the  year  1808  and  aubsequent  yeara,  iqt 
to  the  time  of  the  trial  of  this  case  bdow, 
tot  an  annual  rentol  of  fl.200,  tbe  fam^ 
known  as  the  "Sharp  Place,"  which  be  bad 
formerly  owned.  Thla  place  ccmtalned  from 
100  to  200  acres  more  deared  land  than  the 
Wright  place.  Both  places  were  operated 
from  year  to  year  by  John  Sharp,  and  it  la 
not  shown  wltb  accuracy  tbe  amount  oC 
crops  ralaed  m  each  plaee^  though  Sharp 
nndertakes  to  state  tbe  number  of  bales  of 
cotton  raised  on  tbe  Wright  place  each  year. 
We  tiiink  that  It  appears  with  reasonable  cer- 
tainty tbat  a  anfDdent  amount  wu  realised 
from  year  to  year  from  rents  and  pn^ts 
of  the  Wright  place  and  the  h<miestead,  in- 
dodlng  tbe  Hilton  tract  to  meet  tbe  annual 
Interest  payment  of  $660  and  taxes  and  re- 
pairs. The  only  contribution,  therefore, 
which  baa  been  made  by  John  Sharp  toward 
the  pnrchaae  of  tbe  Wright  place,  was  bis 
JniUpnent  and  experience  as  a  farmer,  and 
bla  time  devoted  to  the  mamvement  It  Is 
shown  ^t  be  maxnged  Ibe  plac^  rmted  It 
and  collected  renta,  directed  the  making  of 
r^mlra,  ete.,  and  tbe  (q^eratlcm  generally  at 
tbe  farm,  the  same  as  he  did  the  Sharp  place, 
which  he  bad  rented.  He  says  tbat  his  at- 
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tentlon  to  the  Wright  place  occnpied  about 
oDe-fonrth  of  his  time.  Mrs.  Sharp  1b  a  wo- 
man of  no  business  a'billty  or  experience,  and 
gave  no  time  or  attention  to  the  operation 
of  the  farma.  This  court  in  MorrU  t. 
Fletcher,  67  Ark.  105,  56  S.  W.  1072,  77  Am. 
St  Rep.  87,  held  that  the  creditors  of  the 
husband  conid  follow  and  subject  to  the  pay- 
ment of  their  debts  money  and  the  value  of 
material  furnished  by  him  In  Improving  bis 
•wife's  property,  but  said  that  "under  no  cir- 
cumstances can  the  husband's  creditors 
make  the  wife's  separate  estate  liable  for 
juere  labor  performed  by  him."  The  Su- 
preme court  of  Alabama,  la  the  case  of 
Nance  v.  Nance,  84  Ala.  875,  4  South.  690,  5 
Am.  St  Bep.  378,  which  was  cited  with  ap- 
proval by  this  court  In  Morris  v.  Fletcher,  su- 
pra, said:  "The  evidence  shows  tiiat  the  hus- 
band expended  his  skill  and  labor  in  making 
valuable  sections  and  Improvements  on  the 
lots  after  marriage,  and  It  Is  insisted  Uiat 
complaliiaDts  have  a  right  to  condemn  to 
their  demands  the  value  of  the  labor.  The  be- 
stowment  of  the  labor  in  improving  the  sep- 
arate estate  of  the  wife  did  not  constitute 
her  a  debtor  to  the  husband,  nor  can  her 
separate  estate  be  charged  therewith  In  favor 
of  the  husband's  creditors."  The  court,  how- 
ever, in  that  case  held  tiiat  creditors  could 
readi  money  or  materials  belonging  to  tbe 
husband,  and  used  by  him  in  Improving  his 
wife's  property,  provided  the  amount  did  not 
exceed  tbe  limit  of  bis  personal  exemptions. 
We  are  not  prepared  to  say  that  there  are 
no  limitations  upon  the  right  of  the  husband 
to  expend  bis  time,  labor,  skill  and  experi- 
ence in  managing  or  Improving  the  separata 
property  of  his  wife,  and  deny  his  creditors 
the  fruits  of  the  same  In  the  enhanc«nent 
of  the  value  of  the  land,  and  the  Increased 
rents  and  profits  by^  reason  of  such  contrlbu- 
,tlon;  but  we  have  no  hesitancy  In  announc- 
ing the  rule  that  the  wife's  property.  Is  not 
liable  to  the  creditors  of  the  husband  for 
augmentation  of  the  rents  and  profits  or  en- 
hancement of  value  on  account  of  any  rea- 
sonable contribution  of  his  time,  labor,  or 
skill  In  the  management  of  the  property. 
We  think  the  ^of  Is  su£9cient  by  a  clear 
preponderance,  to  show  that  tbe  first  pay- 
ment of  $1,000  on  the  purchase  of  the  Wright 
place  was  made  by  Mrs.  Sharp  out  of  her 
own  funds,  and  that  the  annual  Interest  pay- 
ments since  that  time  have  been  paid  out 
of  tbe  net  proceeds  of  tiie  rents  and  profits 
Issuing  from  that  place  and  from  her  home- 
stead. The  chancellor  tberefore  erred  in 
decreeing  the  purchase  In  her  name  to  be 
fraudulent  and  void. 

3.  The  other  property  In  controversy,  tIb., 
the  lots  in  the  town  of  Alma,  the  sawmill 
stock,  Montague  notes,  and  investment  with 
Wright  &  Co.,  were  all  acquisitions  during 
the  year  1901.  As  stated  before,  neither 
Sharp  nor  his  wife  had  any  money  or  pr<^ 
erty  of  substantial  value  in  1897;  and  it  Is 
manifest  that  the  above  acquisitions  resulted 


from  operation  of  the  Wright  farm  bought 
by  Mrs.  Sharp,  or  tbe  Sharp  and  other  farms 
rented  and  operated  by  John  Sharp  from 
year  to  year.  His  farming  operatl(«u  dur- 
ing those  years,  aside  from  his  management 
of  the  Wright  farm,  seem  to  have  been  quite 
extensive,  though  he  Is  unable  to  show  any 
substantial  profits  arising  therefrom.  His 
own  statement  as  to  the  amount  of  crops 
raised  on  the  varioos  farms  under  his  control 
Is  not  clear,  and  there  Is  some  confllctiag  tes- 
timony on  the  point.  His  testimony  as  to  the 
quantity  of  cotton  raised  on  the  Wright  place 
is  135  bales  for  the  year  1886,  of  which  his 
vrlfe  received  31  as  rent  IIS  bales  for  the 
year  1889,  of  which  she  received  28,  and  205 
bales  for  the  year  1900,  of  which  she  re- 
ceived 51.  Tbe  Sharp  place  was  much  Isr- 
ger,  and,  according  to  some  of  tbe  witnesses, 
more  productive,  yet  he  does  not  show  any 
pn^ts  during  the  same  years  from  that 
place.  We  think  that  this  proof  eatablliAies 
the  receipt  of  sufficient  prints  from  tbe 
Wright  farm  to  cover  the  annual  paymemts 
of  Interest  taxes,  and  repairs  on  that  place, 
but  not  that  all  the  funds  Invested  In  other 
property  came  from  that  source.  Under  tbe 
circumstances,  the  burden  is  upon  Mrs. 
Sharp  to  show  distinctly  that  the  funds  she 
used  In  tiiese  purchsses  and  InTestm«its 
were  not  furnished  by  her  husband,  nor  that 
they  accrued  frcna  his  earnings.  Especially 
Is  the  rule  applicable  where  It  la  shown  that 
In  addition  to  her  farm  he  had  tbe  manage- 
ment and  control  in  bis  own  right  of  other 
farms  of  at  least  equal  productlveneas  and 
mingled  the  products  of  all  at  wllL  She  is 
held  to  a  strict  showing  of  the  amount  of 
pndlts  received  from  her  own  farm  and  bow 
it  was  expended.  Hershey  t.  lAtbun,  46 
Ark.  642;  Driggs  v.  Norwood,  00  Ark-  42.  6 
S.  W.  S:^  7  Am.  St  Rep.  78;  Leonhard  v. 
Flood,  68  Ark.  162,  S6  8.  W.  7S1;  Reeves  v. 
Slade,  71  Ark.  611,  77  8.  W,  64;  ^^Ikes  t. 
Taughan,  78  Ark.  — .  83  6.  W.  913;  Davis 

T.  Yonge,  78  Ark.  ^,  85  a  W.  90.  Oonced- 

ing  that  the  proof  shows  that  the  profits 
from  tbe  Wright  farm  exceeded  the  Aggre- 
gate amount  paid  on  interest  taxes,  and  re- 
pairs on  that  place,  and  that  some  ot  tbe  snh- 
sequent  investments  came  from  that  aoorce. 
we  cannot  say,  with  any  degree  of  certmlnty. 
from  the  proof  what  amount  tbmof  wma  so 
Invested,  and  in  which  of  tbe  Investmoits 
her  funds  were  used.  Unless  we  can  find 
from  the  prottf,  which  we  do  not  tiOat  «D  of 
the  subsequent  purchases  and  liiTeetiD«iti 
were  made  with  her  fimda,  how  can  w«  sin- 
gle out  any  particular  porcbaae  or  taiTe^- 
ment  and  say  that  this  or  ttuit  was  maiV 
vnth  her  funds?  We  can  do  this  with  tbe 
Wright  farm,  for  the  reason  that  we  And 
that  the  first  payment  was  made  with  lH>r 
funds,  the  contract  for  purchase  was  mad^ 
by  her,  the  prints  from  that  place  wen  sodfi- 
dent  to  cover  tbe  payments  snbeeqaently 
made,  and  we  can  assume  that  these  profits 
were  primarily  applied  In  the  payment  m 
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tbat  place.  The  cbancellor  fotmd  tbat  the 
proof  did  not  sustain  the  claim  of  Mrs.  Sharp 
tbat  these  purchases  and  InTestments  were 
made  with  her  own  funds,  and  not  with 
those  of  her  hosband,  and  we  think  his  find- 
ings In  that  respect  are  not  against  the  pte> 
poDderance  of  the  testimony. 

As  to  the  lands  described  as  the  Wright 
farm,  the  decree  Is  reversed  and  remanded, 
with  directions  to  enter  a  decree  dismissing 
the  complaint  for  want  of  equity.  In  all  oth- 
er TCBpects  the  decrde  is  affirmed. 


BBOWN  V.  TAYLOR 
(Sapreme  Gout  of  Tennessee.   Ifay  22,  1905.) 

1.  CovBRAnrs  —  AcnoRS  —  DEraNSBS— 
Knowlbdgb  oj  Breach. 

Where  a  covenant  against  incombrances 
is  inserted  In  a  deed  of  couTeyance.  the  cove- 
nantee may  sue  at  law  for  a  breach  thereof, 
consisting  of  an  onezpired  lease  upon  the  prem- 
ises, although  he  had  actaal  knowledge  of  such 
lease. 

[Ed.  Note. — ^For  cases  In  point,  see  yol.  14, 
Cent.  IMg.  Covenants,  |  40.] 

2.  SAMZ—BBBACH—DAUAaES— COUIiraL  FXBS. 

A  covenantee,  in  a  covenant  i^unat  incum- 
brances which  is  breached  by  the  existence  of 
an  unexpired  lease  on  the  premises,  cannot  re- 
cover as  damages  counsel  fees  incurred  In  a 
misdirected  acnon  to  evict  tiie  leasee  prior  to 
the  expiration  of  his  term. 

[Ed.  Not& — Fw  cases  in  p(^t,  see  vol.  14, 
Cent.  I>ig.  Covenants,  I  261.] 

3.  Sahb— Spbciai.  Dauaoes. 

The  fact  that  a  purchaser  of  land  disclosed 
to  his  vendor  that  his  purpose  in  buying  the 
same  was  to  subdivide  It  does  not  entitle  him  to 
special  damages  for  a  breach  of  the  vendor's 
covenant  against  Incnmbrances,  whereby  the 
pordiaaer  was  prevented  for  a  time  from  ob- 
tabling  possession  of  a  portion  of  the  land 
which  was  subject  to  an  unexpired  learn,  whero 
the  streets  upon  which  the  subdivision  was  to 
front  liad  not  been,  and  could  not  be,  formally 
opened  to  the  public  until  after  the  expiration 
et  the  Iws^  and  conseqnmtly  the  breach  of  the 
covenant  was  not  the  essential  eanss  of  prs- 
venting  the  opening  of  the  land  for  ntbdi- 
vision. 

4.  -  Samb-Obdihabt  DAvaoea. 

In  the  absence  of  circumstances  anthorla* 
lug  the  recovery  of  Bx>ecial  damages,  the  cove- 
nantee's damagea  for  a  breach,  consisting  of 
an  unexpired  lease,  of  a  covenant  against  in- 
cumbrances, is  the  rental  value  of  the  prem- 
ises during  the  currency  of  the  lease. 

[Ed.  Note:. — For  cases  Id  point,  see  vol.  1^ 
Cent.  Dig.  Covenants^  U  288-242.] 

Appeal  from  Circuit  Court,  Shelby  County; 
J.  S.  Galloway,  Judge. 

Action  by  Harris  L.  Brown  against  Ford 
N.  Taylor.  From  the  Judgment  rendered, 
both  parties  appeal.  Modified. 

B.  G.  Brown,  fbr  plaintiff.  Fllppln  &  Neo* 
hardt,  for  defendant 

UcALISTBB,  J.  The  plaintiff  below,  Har- 
rte  L.  Brown,  recovered  Judgment  against  the 
defendant.  Ford  N.  Taylor,  for  the  snm  of 
992.&i,  as  damagea  for  breach  of  covenant 
against  JncnmbrancM  contained  in  a  deed  for 


the  sale  of  land.  Both  sides  appealed  and 
have  assigned  errors. 

The  cause  was  beard  by  the  circuit  Judge, 
without  the  aid  of  a  Jury,  upon  evidence 
which  is  practically  undisputed.  The  record 
reveals  that  on  the  29th  of  February,  1904, 
Ford  N.  Taylor  and  wife  conveyed  to  Harris 
L.  Brown,  1^  deed  duly  executed  and  re- 
corded, a  tract  of  land  In  the  suburbs  of 
Memphis,  for  which  Brown  agreed  to  pay 
the  sum  of  $5,000  whereof  $1,400  was  paid  in 
cash,  and  notes  executed  for  the  balance  of 
the  purchase  money,  due  in  one,  twt^  and 
three  years,  with  interest  from  date.  The 
deed  contained  the  usual  covenants  and  war- 
ranties that  the  praises  were  free  from  In- 
cnmbrances and  that  the  grantors  would  for- 
ever  defend  the  aame  against  all  lawfnl 
claims  whatever. 

It  Is  disclosed  by  the  record  that  the  prop- 
erty was  purchased  by  Brown  for  the  pur- 
pose of  making  a  subdivision,  and  it  was 
agreed  that,  upon  certain  cash  payments  be- 
ing made,  any  portion  of  the  property  desired 
would  be  released  from  the  operation  of  the 
trust  deed  executed  to  Bocnre  the  d^erred 
payments. 

It  fnrther  appears  that  at  the  date  of  the 
deed  there  was  an  Incumbrance  on  the  land, 
consisting  of  an  outstanding  lease,  with  10 
months  to  run  before  Its  expiration.  It  was 
contended  on  behalf  of  Taylor  tbat  Brown 
had  actual  knowledge  of  the  Incumbrance, 
and  that  the  lessee  thereby  became  his  own 
tenant.  It  is  shown  that  Taylor,  the  vendor, 
before  executing  the  conveyance,  stated  to 
the  agent  who  was  negotiating  the  contract 
of  sale  that  there  was  a  gardener  on  the  land 
who  had  a  lease  until  sucb  time  as  he  could 
get  bis  crop  gathered  for  that  year,  probably 
some  time  In  September  or  October,  and  tbat 
he  desired  this  gardener  to  be  protected.  It 
la  further  shown  that  this  agent,  before  the 
deed  was  executed  or  title  examined,  com- 
monicated  to  Brown  the  fact  that  there  wan 
a  gardener  on  the  place  and  Taylor  wanted 
blm  protected,  and  that  this  gardener  was  at 
tbe  time  paying  as  rental  the  sum  of  $7.50 
per  month.  Brown  replied  that  he  did  not 
know  about  the  $7.60  per  month,  but  Biq>- 
posed  tbe  matter  could  be  arranged  In  some 
way.  Plaintiff  below  now  seeks  to  recover 
damages  for  breach  of  tbe  covenant  against 
Incumbrances,  upon  tbe  facts  stated  in  re- 
gard to  the  existence  of  an  outstanding  lease 
on  tbe  premises.  It  Is  denied  on  behalf  of 
Taylor  tbat  Brown  is  entitled  to  any  recov- 
ery, tot  tbe  reason  that  be  accepted  a  deed 
with  full  knowledge  of  this  incumbrance,  and 
that  he  must  look  to  the  tenant  for  his  pro- 
tection. Cotmsel  for  defendant  cites  In  sup- 
port of  his  contention  Ballard's  Law  of  Beal< 
Property,  vol.  6,  (  142,  in  which  the  rule  is 
thus  stated:  "Where  the  grantee  In  a  con- 
veyance of  lands  in  fee  simple  which  contains 
a  covenant  against  Incumbrances,  and  be- 
fore execution  and  delivery  of  the  deed,  has 
actual  knowledge  of  Oie  existence  of  a  leas* 
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made  between  grantor  In  said  conveyance  and 
a  tenant,  the  tenant  being  In  actaal  posses- 
sion of  the  premises,  the  grantee  cannot 
maintain  against  his  grantor  an  action  for 
breach  of  covenant" — citing  Demara  t.  Koeh- 
ler.  60  N.  3.  Lavr.  S14.  38  Atl.  808.  In  the 
last  case  the  court  said:  "There  can  exist 
no  question  in  law  that  an  outstanding  term 
of  an  unexpired  lease  on  the  premises  con- 
veyed la  an  incumbrance,  within  the  corenant 
against  Incumbrances  contained  In  the  deed 
of  conveyance.  Fritz  t.  Pusey,  81  Minn.  368, 
18  N.  W.  W;  Jarvls  t.  Buttrick,  1  Mete. 
(Mass.)  480;  Batchelder  t.  Sturgls,  3  Cush. 
201;  Cartw  v.  Denmans'  Ex.,  23  N.  J.  Law, 
261-272;  Otlce  t.  Scarborough,  2  Spears.  649, 
42  Am.  Dec.  391;  Manpin  on  Real  Estate,  p. 
203,  S  12S." 

Willie  this  rule  is  undoubtedly  suwjorted 
by  highly  respectable  authority,  It  Is  not  In 
our  view  the  sound  rale,  and  Is  not  sanc- 
tioned by  the  weight  of  authority.  The  true 
rule  has  thus  been  formulated  in  the  Cyclo- 
pedia of  Law  and  Procedure,  vol.  11,  p.  1066, 
as  follows:  "Knowledge  on  the  part  of  the 
purchaser  of  the  existence  of  Incumbrances 
on  the  land  will  not  prevent  him  from  recov- 
ering damages  on  account  of  it,  where  he 
protects  himself  by  proper  oovenanta  In  his 
deed"— that  is  to  say,  we  may  add,  a  cove- 
nant against  incumbranoes.  The  author 
cites  in  supiwrt  of  the  text  cases  from  23 
states  of  the  Union,  including  the  case  of 
Perkins  v.  Williams,  5  Cold.  (Tenn.)  612.  In 
the  last  case  cited,  decided  by  this  court  in, 
1868,  it  was  held  that  covenant  of  seisin  em- 
braces a  defect  of  title,  constituting  want  of 
seisin  to  covenant,  although  such  defect  of 
titie  was  known  to  covenantee  at  the  time  of 
the  making  of  the  covenant  "Knowledge  by 
covenant  or  of  snch  a  defect  will  not  bar  his 
action  at  law  for  breach  of  cpvenanlf'— citing 
American  notes  to  Wallam  v.  Heam,  2  Lead- 
ing Equity  Cases;  also,  Kawie  on  Cove- 
nants, c  13.  It  Is  true  that  the  matter  In- 
volved in  the  last  case  was  an  alleged  breach 
of  covenant  of  seisin,  and  it  was  held  that, 
white  equity  would  not  lend  its  aid  to  res<dad 
a  covenant  of  seisin,  although  the  covenantor 
be  insolvent,  where  It  appears  that  the  cove- 
nantee knew  of  the  defect  of  Utie  at  the  time 
he  took  the  conveyance.  In  such  a  case  the 
party  will  be  left  to  such  remedy  as  he  can 
obtain  at  law  for  breach  of  the  contract 
Rawle,  in  the  second  edition  of  tils  valuable 
work  on  Covenants  of  Tltie  (page  140),  states 
the  law  to  the  same  effect  as  follows:  "In  a 
case  where  there  are  known  incumbrances 
of  any  kind  on  pn^rty,  subject  to  which 
purchaser  agrees  to  take,  these  should,  for 
the  vendor's  protection,  be  especially  and  ex- 
pressly excepted  from  the  covenant,  as  other- 
wise the  fact  of  their  being  known  to  the 
purdiaser  will,  according  to  the  weight  of 
authority,  be  no  bar  to  bis  recovery  upon  it" 
Bo,  in  a  case  in  Connecticut,  it  was  said: 
"How  can  plaintiff's  knowledge  destroy  the 
effect  of  defendants'  covenant?  Supi>ose  de- 


fendants had  sold  a  farm,  which  they  and 
the  purchaser  knew  they  did  not  own. 
could  that  knowledge  destroy  or  affect  the 
covenant  of  seisin  ?  If  not,  by  what  role  can 
8U(di  knowledge  impair  a  covenant  of  war- 
ranty against  incumbrances?  Such  evidence 
might  probably  be  excluded  on  two  grounds: 
One,  because  of  Its  immateriality,  and  the 
other,  under  the  role  that  parol  evidence  Ib 
not  admissible  to  control  or  contradict  the 
effect  of  written  instruments."  Bawle  on 
Covenants,  p.  1S7.  Again,  on  page  1S2,  Mr. 
Rawle  says:  "It  has,  moreover,  been  said 
that  tbe  fact  of  the  purchaser  having  notice 
of  the  Incumbrance  is  the  very  reason  for  his 
taking  covenant  witiiln  whose  scope  it  Is  In- 
cluded, and  that  tbe  vendor  may  be  expected 
to  discharge  it  out  of  tbe  purchase  money. 
For  all  these  reasons,  therefore,  whenever 
the  contract  is  that  the  purchaser  takes  tbe 
land  cum  onere,  the  incumbrances  should  be 
expressly  excepted  in  the  deed  from  tbe  op- 
eration of  the  covenant  In  which  case,  of 
course,  the  covenantor  will  not  be  liable." 

The  general  rule  Is  that  the  right  of  ac- 
tion on' covenant  against  inctunbrances  arlaei 
upon  evidence  of  an  Incumbrance,  irrespec- 
tive of  any  knowledge  on  the  part  of  grantee, 
or  of  any  eviction  of  him,  or  of  any  actual 
Injury  It  has  occasioned  him.  2  Oreenleaf 
on  Bv.  {  242;  2  Washburn  on  Real  Property. 
i  717.  So  that  It  is  clear  upon  autlioriUes 
plaintiff  below  was  entitied  to  maintain  his 
action  at  law  for  breach  of  covenant  against 
Incumbrances,  notwithstanding  his  actoai 
knowledge  of  tbe  unexpired  lease  upon  the 
premise. 

The  remaining  question  that  arises  Is  fn 
respect  of  the  proper  rule  for  admeasurement 
of  damages.  The  trial  Judge  adopted  as  s 
measure  of  the  damages  the  rental  value  of 
said  property  for  the  unexpired  Uxm  at  ^ 
per  month.  He  also  allowed  counsel  fees, 
amounting  to  $10,  Incurred  by  Brown  in  a 
misdirected  action  before  a  justice  of  tbe 
peace  to  evict  the  lessee  from  tbe  premise*. 
It  was  admitted  on  all  hands  that  the  lessee 
was  rightfully  in  possession  of  the  premises, 
and,  of  course,  the  purchaser.  Brown,  had  no 
right  to  evict  him  until  tbe  expiration  of  his 
term.  It  may  be  rematfeed  there  was  no  au- 
thority for  the  allowance  of  counsel  fees  la 
such  a  case;  but  on  the  contrary,  in  Wil- 
liams V.  Burg,  9  Lea,  456,  it  was  eipressly 
declded  by  this  court  that  counsel  fees  are 
not  taxed  as  costs,  nor  regulated  as  to 
amount  by  law  in  this  state,  and  that  sums 
paid  therefor  by  the  covenantee  for  defease 
in  ejectment  by  adverse  dalraant  are  not  re- 
coverable from  covenantor.  This  principle  is 
conclusive  of  any  allowance  for  counsel  fees 
in  this  case. 

Recurring  to  the  question  made  tonchiag 
the  measure  of  damages,  it  la  Insisted  on  be- 
half of  counsel  fw  Brown  tha^  when  he  pur- 
chased this  land,  he  disclosed  to  his  grantor 
that  his  purpose  in  buying  the  land  was  to 
make  dlvlston,  and  tlie  jaoot  ot  tts  record 
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establishes  thla  contendOD.  It  farther  ap- 
pears that,  by  reason  of  the  exlsteoce  of  this 
outstanding  tease,  the  porcbaser  was  pre- 
vented from  acquMng  Immediate  possession 
ot  the  premises;  but  It  does  not  appear  that 
this  fact  prevented  a  subdlTlslon  of  the  prem- 
ises. On  the  contraiT,  it  distinctly  appears 
that  the  streets  upon  which  this  snbdiTisIon 
was  to  front,  although  dedicated  to  the  pub- 
lic, had  not  been  formally  opened,  and  could 
not  bare  been  opened  up  to  and  including 
the  time  of  the  expiration  of  this  tease.  The 
contention  on  belialf  of  Brown  is  that,  hav- 
ing thus  been  deprived  of  immediate  posses- 
sion of  his  premises,  he  should  be  entitled  to 
recover  at  least  the  interest  he  was  paying 
on  the  deferred  payments,  and  should  not  be 
confined  to  the  rental  value  of  the  premises. 
PlalntlfF  invokes  the  familiar  rule  that  when 
a  contract  Is  made  under  special  circumstan- 
ces  and  those  drcomstances  are  communi- 
cated by  one  party  to  anothor,  the  damages 
resulting  from  breach  of  contract,  which 
they  would  reasonably  contemplate,  consti- 
tute the  true  measure  for  the  assessment  of 
damages,  citing  13  Gyc.  of  Iaw  and  Pro- 
cedore,  p.  M.  We  are  onable  to  ooncnr  In 
this  contention,  for  the  obvloos  reason  that 
it  does  not  appear  from  this  record  that  the 
breach  of  covenant  against  Incumbrances 
was  the  essential  cause  of  preventing  the 
opening  of  this  land  for  subdivision;  but,  on 
the  contrary,  it  appears  that  If  the  plaintiff, 
Brown,  had  obtained  immediate  jHrasesslon  of 
the  premises,  subdivision  could  not  have  been 
made  on  account  of  unopened  streets  -  until 
after  fbe  ocplratlon  of  the  term  of  this  leas& 
Hence  it  does  not  appear  that  special  dam- 
ages, claimed  by  Brown  to  have  been  within 
the  contemplation  of  the  parties.  In  fact  re- 
sulted as  a  proximate  consequence  of  the 
breach  of  covenant  Hence  the  facts  herein 
stated  do  not  pr»ent  a  case  for  the  applica- 
tion of  the  rule  invoked,  but  for  the  ordinary 
rule  which  obtains  in  such  cases,  namely,  the 
rental  value  of  the  property  doriiag  the  period 
purchaser  was  kept  out  of  possession.  As 
stated  in  the  Cyclopedia  of  Law  and  Pro- 
cedure, In  speaking  of  a  covenant  against  In- 
cumtffances,  that  being  a  covenant  of  indem- 
nity, tba  graieral  rule  for  the  measure  of 
damages  In  actitms  for  its  breach,  by  reason 
of  an  incumbrance  existing  upon  the  prop- 
erty at  tb»  time  of  sal^  is  the  loss  actually 
sustained  by  the  covenantee,  with  Interest 
Damages,  costs,  and  rapenses,  when  given 
as  a  poialty  for  breach  of  covenant  mean  the 
necessary,  natural,  and  proximate  damages 
resulting  from  sndi  known  performances,  and 
not  some  remote  accidental  or  special  Injury 
to  the  party  to  whom  the  right  of  action  ac- 
crues. The  author  furthw  says  that  In  an 
actum  for  breach  of  covenant  against  In- 
cumbrances, if  the  incumbrance  has  inflicted 
no  actual  li^ury  to  plaintiff,  and  he  has  paid 
nothing  towards  removing  or  extlngulstiing 
It  he  can  only  recover  nomlual  damages. 
Where  liununbrance  is  removed  by  the  gran^ 


tor  without  e^^nse  or  trouble  to  grantee,  ttie 
latter  can  recover  only  nominal  damages — 
dtlng  volmoe  11,  pp.  1164^1165;  Egen  v.  Tea- 
man (Tenn.  Oh.  1897)  46  S.  W.  1012. 

We  are  constrained  to  hold,  upon  the  facts 
disclosed  in  this  record,  that  the  plaintiff  has 
sustained  actual  damages  In  being  deprived 
of  immediate  possession  of  the  premises;  but 
In  view  of  all  the  facts,  it  Is  adjudged  that 
he  is  only  entitled  to  recover  rental  value  of 
the  iJroperty  during  the  currency  of  the  lease 
as  compensation  for  the  breach  of  covenant 
against  incumbrances. .  As  modified  herein, 
the  judgment  is  affirmed. 


WILSON  V.  ALEXANDER. 
(Supreme  Coart  ot  Tennessee.    June  8,  1905.) 

1.  Appsai.  —  Rivnw  OF  Facts  —  GAHon  or 

GoNsraucnon. 

TbB  Supreme  Oonrt  in  dimorinf  <rf  an  as- 
sirnment  that  there  Is  no  evidence  to  sustain 
the  judgment  moat  adopt  the  theory  of  the 
facts  most  favorable  to  tne  successfnl  party. 

2.  SAUS— ASBIONMEIITS  OF  EbBOB— QTTESTIOnS 

pBSSBnTsn. 

An  assignment  of  error  that  there  Is  no 
evidence  to  snstaln  the  judgment  raises  a  ques- 
tion of  law  as  well  as  one  of  fact,  viz.,  whether 
the  facts,  considered  most  favorably  to  the  par- 
ty successful  below,  Justify  In  law  the  Judg- 
ment  rendered. 

3.  MaSTEB  and  SBBVART  —  HlLATIOIt  AS  TO 
STSAKOSBS— ESTABLISHICENT. 

The  unexplained  fact  that  one  Is  seen  oper- 
ating the  machinery  of  a  carrier  is  sufficient  if 
there  is  nothing  in  the  circumstances  to  nwa- 
tlve  tlw  oonclnsion,  to  JosUfy  the  inference  that 
such  person  Is  acting  as  a  servant  of  the  car- 
rier. 

4.  Landlobd  and  Tenant  —  Holding  Oveb 

TaNANl^-CONDITIONB  OF  HOLDINO. 

A  tenant  who  holds  over  after  the  expira- 
tion of  his  term  continues  to  occnpy  the  re- 
lation of  tenant  towards  bis  former  landlord 
on  the  same  conditions  as  tliose  of  the  preceding 
term. 

[Bd.  Note. — Vvt  cases  in  point  see  voL  82, 
Cent.  Dig:  Landlrad  and  Tenant  I  284.] 

5.  Samb— TxaiunATioR  or  Rki.atioii  —  Bvi- 

DENCB. 

Where  a  tenant  of  a  ferry  continued  to 
optrate  the  same  after  the  expiration  of  his 
term,  and  on  the  occurrence  of  an  accident  to  a 
stranger's  property,  the  landlord,  though  an  old 
man,  and  though  it  was  winter,  weqt  to  the 
ferry,  a  distance  of  20  miles,  and  Investigated 
the  matter,  thus  disdoeing  great  concern  and 
interest  the  court  iras  Justified  In  finding  that 
the  tenant  was  then  acting  not  as  tenant  but 
as  a  servant  of  his  former  landlord 

6.  Febbiks— liiABiLnT  or  Fxbeticam— -Incxp- 

TION. 

A  ferrjrman  bee<nHS  responsible  for  the 
safety  of  a  team  which  undertakes  to  use  the 
ferry  as  soon  as  the  operator  of  the  ferry  di- 
rects the  driver  of  the  team  to  drive  upon  the 
ferryboat. 

[Bd.  Note.— For  cases  in  point  we  voL  23, 
Cent  Dig.  Ferries,  H  86,  87.1 

7.  Sahb— Nsouoxn<s  or  Fbbsthar. 

A  ferryman  on  whose  boat  mules  were  be- 
ing driven,  which,  in  backing,  pushed  the  boat 
from  under  Ihem,  and  they  were  drowned,  was 
n^ligent  In  not  having  bis  boat  secured  to  the 
bank,  in  permitting  hues  through  which  water 
ooald  be  seen  to  be  tn  the  floor  of  the  boat 
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and  in  not  anticipating  that  the  males  might 
bnck  off  the  boat  oefore  they  were  aafel?  niwa 
it. 

[Ed.  Note.— For  Cases  in  point,  see  vol  28, 
Gent  Dig.  Ferries.  S{  86,  87.J 

8.  SAWE— COITTBIBUTOBT  NBOUOBNOK. 

A  driver  of  a  team,  who  is  signaled  by  a 
ferryman  to  go  upon  the  boat,  may  rely  upon 
the  skill  and  knowledge  of  the  ferryman,  and 
is  not  guilty  of  contributory  negligence  In  driv- 
ing upon  the  boat  althouxh  he  niows  that  it 
is  not  fastened  to  the  bank. 

[Ed.  Note.— For  cases  in  point.  Me  vol  23, 
Cent.  Dig,  Ferries,  {  84.] 

9.  New  Tkial  —  Newlt  Dxsoovibed  Evi- 
dence. 

Surprise  in  the  evidence  of  a  certain  wit- 
ness as  to  the  date  of  a  conversation,  and  the 
discovery  of  new  contradictory  evidence,  is  not 
gronnd  for  a  new  trial,  where  the  party  apply- 
ing therefor  tabstantlally  admitted  in  his  evi- 
dence liiat  the  conversation  referred  to  took 
place  on  the  date  specified,  but  denied  the 
things  claimed  to  have  been  said  therein,  and 
the  newly  discovered  witness  doea  not  iindei> 
take  to  testis  to  the  sntotance  of  the  oonversa- 
tlon,  ami  doea  not-  stata  that  ha  waa  present 
thereat. 

Bmnr  to  drcnlt  Gonrt,  Hi^wood  County; 
J.  R.  Bond.  Judge. 

AcUon  Iv  O.  Alexander  agabiat  J.  B.  Wil- 
son. Tbere  was  a  j^jiffment  for  plalntlfl, 
and  defendant  brings  error.  Affirmed. 

King  &  Willis,  for  plalntlft  In  errw.  Bate 
Bond,  for  defendant  In  eEror. 

NEIL,  J.  This  action  was  brought  to  re- 
««rtf  images  for  the  negligent  drowning  of 
two  moles  at  a  ferry  in  Haywood  county,  al- 
lied to  belong  to  the  defendant  below.  Wil- 
son, ptalDtlfT  In  error  bere.  The  case  waa 
beard  before  the  circuit  judge  without  the 
intervention  of  a  Jury.  A  Judgment  was  ren- 
dered In  favor  of  the  defendant  In  error  fur 
$303,  the  value  of  the  mules  and  tbe  harness 
on  them  at  the  time,  also  sued  for. 

The  theory  of  the  plaintttf  below  was  that 
the  ferry  was  both  owned  and  operated  by 
Wilson  at  the  time  of  the  injury;  that  the 
person  then  actually  In  charge  of  the  ferry 
and  operating  It,  one  Ike  Williamson,  was 
the  servant  or  employ^  of  the  defendant  Wil- 
son. 

The  defendant  below  advanced  two  the- 
ories. The  first  one  was  that  be  had  sold  the 
ferry  and  the  land  adjoining  It  to  Ike  Wil- 
liamson by  parol,  and  that  when  the  Injury 
occurred,  January  11,  1904,  his  vendee,  Wil- 
liamson, was  operating  the  ferry  on  his  own 
account,  as  owner.  BCls  second  theory  Is 
that,  if  the  first  be  not  made  out  In  the  evi- 
dence, then  that  Williamson  was  his  tenant 
for  the  year  1903,  and  waa  holding  over  for 
the  year  1904  on  the  same  terms  under 
which  he  had  rented  the  property  fcv  the  pre- 
vious year. 

The  chief  error  assigned  by  defendant  be- 
low on  his  appeal  to  this  court  Is  that  tbere 
Is  no  evidence  to  sustain  the  Judgment  ren- 
dered by  his  honor  the  circuit  Judge. 

In  disposing  of  this  assignment,  two  prln- 
dples  must  be  k^t  in  Tlew.  The  first  ta 


that  the  theory  of  the  facts  most  fovorable 
to  the  party  successful  below  must  be  the  one 
adopted  here.  The  second  Is  that  the  as- 
signment we  are  to  consider  always  raises  a 
question  of  law  as  well  as  one  of  fact;  tliat 
Is,  treating  as  established  the  version  of  the 
facts  most  favorable  to  the  party  snccessfnl 
below,  the  question  always  arises,  do  these 
facts  establish  in  law  a  ground  for  relict  or 
a  defense,  as  the  case  may  be;  In  short,  do 
these  facts  justify  In  law  the  decision  whI<A 
the  lower  court  reached,  whettier  for  plain- 
tiff or  defendant? 

We  shall,  for  convenience,  take  up  at  this 
I>oint  the  first  theory  of  the  defendant  be- 
low—the theory  of  a  parol  sale  on  Dec^ber 
1.  1908,  consummated  lix  a  writing  im  Jano- 
ary  23,  1904. 

The  plaintiff  below  contends  that  the  two 
witnesses  who  testify  to  the  parol  sale.  Wil- 
son and  Ike  Williamson,  are  both  discredit- 
ed; the  first  by  contradiction  of  Iiis  evidence 
by  other  witnesses,  and  the  second  by  direct 
Impeachment  through  the  testimony  of  wit- 
nesses who  say  that  he  Is  unworthy  of  be- 
lief; and,  further,  that  the  theory  of  a  parol 
sale  was  a  thing  hatched  up  between  these 
two  after  the  acctdent  to  the  mnies.  with  a 
view  to  evading  on  the  part  of  Wilson  any 
claim  which  the  plaintiff  b^ow  might  have 
against  him.  We  are  bound  to  say  that  there 
is  some  evidence  to  support  both  of  these  con- 
tentions, and  we  must  treat  the  tacts  as  so 
established.  It  results  that  we  must  con- 
clude that  tbere  is  nothing  In  defoidanta 
first  contention. 

We  shall  consider  together  the  defendant* a 
second  contention  and  the  plalntUTs  basic 
contention,  the  latter  being,  as  stated,  tiiat 
Wilson,  after  January  1,  1901,  was  operating 
the  ferry  through  Ike  Willlamaon  as  bis 
agent  or  servant 

There  is  no  direct  evidence  to  support  this 
contention.  We  have  seen  that  both  Wilson 
and  Williamson  say  tlut  the  latter  was  op- 
erating it  under  bis  alleged  parol  purchase, 
but,  as  stated,  this  solution  cannot  be  cihi- 
sidered,  because  the  circuit  Judge,  on  the 
grounds  already  stated,  bad  the  right  to  dis- 
believe the  evidence  of  these  witnesses,  and 
we  must  assume  that  be  did.  The  platntUf 
says  that  it  is  shown  that  Wilson  was  the 
owner  of  the  property  at  the  time  of  the  acci- 
dent, and  that  Ike  Williamson  was  operating 
It  There  is  evidence  to  support  this  ex- 
clusion, and  It  must  be  treated  as  establidied. 
Plaintiff  also  says  that  if  a  man  is  aeai  op- 
crating  the  machinery  of  a  carrier,  this  tet-t 
unexplained.  Is  sufficient  to  Justify  the  con- 
clusion that  the  latter  Is  acting  as  a  servant 
of  the  former.  We  think  this  is  a  sound  gen- 
eral deduction,  if  there  is  nothing  in  tbe 
mann^  or  circumstances  of  the  occurrence  to 
negative  the  conclusion.  Applying  this  de- 
duction, counsel  for  plaintiff  below  argues 
that.  Inasmuch  as  Wilson  was  the  owner  of 
the  ferry,  and  Ike  Williamson  was  operating- 
it,  and  the  evidence  <tf  nelthtt  of  tikeae  vtt- 
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nesses  IB  czedlble,  and  the  fact  la  nnexplaln* 
ed.  we  must  conclude  that  Ike  WlUlamson 
was  in  fact  tbe  agent  or  aorant  of  the  aald 

Wilson. 

But  defiendanf  a  connael  says  ttiere  la  an 
ezplanattfm  In  the  erldence.  He  Inalats  aa 
matter  of  fact  tbat  It  la  sbown  that  Ike  Wil- 
liamson was  tbe  tuiant  of  Wilson  for  the 
year  1908,  and,  as  matter  of  law,  that  the 
presumption  would  be.  If  the  aaid  William- 
son ItiM  over  after  the  eridratton  of  his 
term,  tbe  year  190%  into  the  next  year,  1004, 
be  would  occupy  the  relatt<ni  of  tenant  to  his 
former  landlord  on  the  same  terms  aa  those 
of  the  preceding  year,  ^e  statement  of 
fact  aa  to  the  tenancy  of  1903  is  sustained  by 
tbe  witness  Bawllnga,  and  there  is  no  evi- 
dence to  the  contrary.  The  statement  of  the 
legal  principle^  If  there  was  In  fact  a  holding 
over,  la  anstalned  by  our  own  cases  of  Brink- 
ley  Walcott,  10  Heiak.  22,  and  Hammond 
-V.  Dean,  8  Baxt  188;  HendrizsOn  t.  Gard- 
well,  8  Baxt  881.  40  Am.  Hep.  98;  Koel  t. 
McGroi7.  7  Cold.  623;  Shepherd  &  Mitchell 
r.  Commlngs,  1  Ckdd.  854;  and  the  principle 
Is  a  genera]  one. 

So,  If  we  assume  that  tke  WlUlamson  waa 
holding  orer,  the  conclusion  seems  inevitable 
that  he  was  operating  the  ferry  at  the  date  of 
the  accident  as  the  tenant  of  defendant,  Wil- 
son, and  not  as  his  agent  or  servant  - 

FlalntifTs  counsel,  however,  refers  to  a  c!r^ 
cumatance  which  he  Inslata  famishes  evi- 
dence that  Ite  Williamson  was  the  servant 
of  Wilaon,  and  not  holding  over  as  his  ten- 
ant This  fact  ia  that  wlien  the  mules  were 
drowned  Tke  Williamson  Immediately  went 
to  the  home  of  Wilson,  and  told  him  of  the 
calamity  that  had  happened,  and  Wilson 
thereupon,  though  an  old  man.  brayed  the 
wintry  weather  of  Januair,  and  proceeded  to 
the  feiry.  20  miles  away,  to  investigate  the 
matter,  a  journey  that  required  of  him  two 
days  and  one  night  going,  pursuing  his  In- 
vestlgatloiuk  ind  returning;  and  ttiat  while 
near  the  ferry  he  hunted  up  the  man  who 
drove  the  mules*  and  made  inquiry  of  htan. 

Connael  for  the  plalntlfF  rightly  argued 
that  these  facts  showed  great  concern  on  the 
part  of  Hr.  Wilson.  He  argued  further  that 
this  great  concern  was  natural  and  reason- 
able if  defendant  Wilson  waa  operating  the 
ferry  himaelf  through  Ike  Williamson  as  his 
agent  or  aorant  and  was  therefore  respon- 
sible for  the  negligence  of  the  latter;  but 
quite  unreasonable  If  the  latter  was  only  a 
toiant  and  therefore  responsible  himself, 
only,  fw  injuries.  This  view  is  certainly  a 
itroi^c  one.  The  Inference  seems  to  be 
sound  uid  ]t»t 

His  honor  the  drcnit  Judge  had  the  power 
to  choose  between  this  view  of  the  matter 
and  the  one  Just  presented  In  favor  of  tbe 
defendant  He  had  the  right  to  hold,  and  no 
doubt  did  bold,  that  the  facts  referred  to  t\st- 
nlshed  a  direct  Inference  of  fact  that  Ike  Wll- 
llamaon  waa  holding  after  January  let  as  the 
sorant  of  Wllsra.  and  not  aa  bis  tenant; 


there  was  never  in  flict  any  holding  over, 
hence  no  extension  of  the  tenancy. 

The  assignment  therefore,  that  there  waa 
no  evidence  to  support  the  Judgment  must 
be  overruled. 

Another  assignment  raises  tbe  point  that 
Hop  Wilkes,  the  servant  of  plalntUf  who 
drove  tbe  wagon,  was  guilty  of  negllg««» 
wMdti  invxlmately  contributed  to  the  Injury. 

The  lnjui7  occurred  In  the  following  man- 
ner: The  ferryboat  waa  defective  in  that  it 
had  bolea  in  the  flow  tlirough  which  the  wa- 
ter could  be  aeen.  Llkewlae^  it  had  no  means 
of  faatening  it  to  the  bank.  When  the  mules 
were  driven  m,  hltehed  to  tbe  wagon,  they 
began  to  baCk,  and  In  doing  so  pushed  the 
hind 'Wheels  against  tl^  bank,  and  the  boat 
out  from  under  them  in  front  and  so  f611  for- 
ward into  the  rlvw,  and  were  drowned. 
Ptalntlirs  servant  Hi^  Wilkes,  knew  that 
the  boat  waa  not  attached  to  the  bank,  but 
was  told  by  Ike  Williamson,  the  aorant  of 
defendant  In  charge  of  tbe  teny,  to  drive  on, 
which  he  did,  with  the  result  stated. 

In  Sanders  v.  Young  it  Is  aald:  "A  ferry- 
man Is  liable  as  a  commtm  carrier.  •  •  * 
Irrespective  of  the  statute  of  18^  the  keep- 
er of  a  public  ferry  Is  bound  to  IWTe  a  boat 
safe  and  suffldeat  for  all  (tf  the  uses  and 
purposes  Incident  to  bis  employmoit  "He  Is 
likewise  bound  at  all  times  to  have  a  skill- 
ful ferryman,  and  a  sufficient  force  to  man- 
age the  boat,  and  to  take  proper  care  of  per- 
sons and  all  klnda  of  property  received  fOr 
transportation ;  and  fbr  all  loas  or  Injury  oc- 
casioned by  n^lect  of  these  duties  and  pre- 
cautlona  he  la  liable;"  1  Head,  220,  221,  78 
Am.  Dec.  ITS. 

"As  soon  aa  tbe  fWryman  signifies  his  aa- 
aent  to  receive  horses  and  vehlcleB  upon  bis 
boat,  his  HaUUty  as  a  common  carrier  at- 
tacbea,  and  It  necessarily  continues  until  tbe 
property  is  landed."  12  Am.  &  Bug.  Bncy. 
Law  (2d  EdO  p.  iia 

In  Cohen  v.  Hum^  1  HcCtnd  (&  O.)  488, 
wherein  the  above  principle  was  expressed, 
it  was  held  tbat  tbe  ferryman's  liability  as  a 
cnnmon  carrier  attached,  although  the  T6bl- 
de  was  only  upon  the  slip  and  was  being 
driven  by  the  servant  of  the  owner. 

In  May  r.  Hanson,  S  Cal.  860,  68  Am.  Dec 
185,  who^n  the  injury  complained  of  occur- 
red while  the  wagon  waa  b^ng  driven  from 
the  boat  the  same  rule  was  stated.  In  this 
latter  case  It  Is  aald:  *Tbe  jvlnclple  deduced 
from  tbe  authorities  Is  that  as  soon  aa  the 
ferryman  signifies  his  assent  or  readlneas  to 
receive  the  passenger  be  becomes  Uable  for 
bis  aafe  transit  and  delivery,  and  is  liable  If 
any  accident  occurs,  exc^t  act  of  God  or 
the  public  memy." 

"In  two  of  the  caaes  Just  dted  the  accident 
occurred  In  driving  tato  the  flat  or  boat,  and 
In  both  cases  it  was  bsHA  to  be  the  du^  of 
tbe  ferryman  to  see  tbat  the  teams  were 
safely  driven  on  board  tbe  boat  'If,'  says 
the  court  in  those  cases,  *^  ferryman  tblnka 
proper,  be  may  drive  himself,  or  may  unhar- 
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turn  the  team  or  unload  them  for  the  jrarpoee 
of  getting  them  safely  on  board;  bnt  If  he 
permit  the  party  to  drive  himself,  be  conati- 
tntes  him  quoad  hoc  his  agent,  and  Is  re- 
sponsible for  all  acddents.' **  May  t.  Han- 
Mm,  68  Am.  Dea  187.  And  in  Blakel^  t. 
Le  Doc,  10  Minn.  187  (Oa  152),  it  was  held 
tbat  ttie  ferryman's  liability  bad  attodied, 
although  only  tbe  front  wheete  at  the  stage 
coach  had  gotten  upon  tbe  boat  when  the 
boat  broke  away  from  the  bank. 

In  WUlDOghby  t.  Horldge,  12  a  B.  742»  74 
BL  Od  L.  7^  a  ferryman  waa  held  liable  for 
injnrtes  to  a  borse  which  fell  from  the  slip 
in  leaving  the  boat,  owing  to  the  defective 
condition  of  tbe  gnard  ralL  In  Bicfaards  t. 
Faqna's  Adm'rs,  28  Miss.  TKi,  64  Am.  Dec. 
121,  a  ferryman  was  held  liable  tot  loss  of  a 
wagon  and  mule  attached  thereto,  caused  by 
the  boat,  which  was  not  provided  with  an 
apron,  breaking  from  Its  moorings,  owing  to 
tiielr  defective  condition,  when  the  gonwale 
was  strode     tlie  rear  wheels  of  tbe  wagon. 

In  StorglB  T.  Konntx,  165  Fa.  858,  SO  AtL 
97^  27  It.  B.  A.  S80,  a  f  oryman  was  held  Ua- 
ble  for  tbe  loss  of  a  horse,  which,  on  being 
tirlifbtaaed  by  a  whistle,  backed  from  the  boat 
tbroni^  a  dafectlTe  gnard  chain. 

In  Lewis  v.  Smith,  107  Mass.  834,  In  which 
tbe  plaintiff  sooi^t  to  recover  for  the  loss  of 
a  horse,  which  was  nnder  his  control  while 
on  the  boat,  and  which  fell  fmu  the  boat  tor 
want  of  barriers  at  the  ftnward  end,  evi- 
dence that  the  boat  had  been  operated  with- 
out barrinB  for  80  years  without  acddent 
was  held  inadmissible. 

We  are  of  Uie  <^plidon  that  In  tbe  present 
case  the  ferryman  became  liable  for  tbe 
pr<^)»ty  as  soon  as  his  sgsnt  directed  the 
driver  of  tbe  vehicle  to  drive  upm  the  boat; 
and  that  it  was  negligence  on  the  part  of  tbe 
ferryman  In  not  having  the  boat  secured  to 
tbe  bank;  also  in  pormlttlng  holes  In  tbe 
bottom  of  tbe  boat;  also  In  not  anticipating 
fmt  such  an  occurrence  as  happened,  vis., 
that  Uie  team  might  back  off  of  tbe  boat  b^ 
Core  tbey  were  safely  placed  upon  it 

We  are  of  tq^lon  that  it  was  not  contrib- 


utory negligence  on  the  part  of  flw  driver  of 
the  vehicle  to  go  upim  tbe  boat  at  the  Invita- 
tltm  of  the  ferryman,  although  he  knew  tte 
boat  was  not  fastened  to  the  bank.  He  bad 
tbe  right  to  rely  iqnn  the  pklU  and  knowl- 
edge of  the  ferryman.  Indeed,  as  has  been 
seen,  the  property  passed  Into  the  custody  of 
the  ferryman  immediately  ap<m  his  dlrertliig 
tbe  driver  to  go  upon  the  boat  with  tbe  team. 

It  la  instated  by  the  defoidant  tliat,  era 
attet  the  horses  got  into  the  water  tbey 
might  have  been  saved  but  for  the  negUgoice 
of  the  ser^t  of  the  plalntUf  In  not  propertr 
asslsttng  In  tbe  rescne  ot  tbe  animals.  One 
of  the  witnesses  of  tbe  defendant,  who  ander- 
takes  to  prove  this  circumstance^  Is  discred- 
ited by  tesdmony  of  the  witnesses  who  «y 
be  is  unworthy  belled^  and  tbe  ottier  far 
sel  f -contradictions,  and  we  need  not  eonsUff 
this  matter  further.  The  circuit  Jndce  bo 
doubt  disregarded  their  evidence  entirely,  u 
he  had  the  right  to  do,  and,  following  tbe 
rule  already  laid  down  as  to  .taking  the  most 
favwable  view  In  behalf  of  tbe  party  who 
was  successful  below,  we  must  do  the  ssbm. 

It  ta  insisted  that  a  new  trial  abonld  be 
granted  because  of  surprise  In  tbe  evidence 
of  one  Dliftlnson  as  to  tiie  tolng  ct  a  cotaln 
date  and  tbe  discovery  of  evidaice  wtMreb^ 
it  could  be  shown  that  DicAinson  was  Incor- 
rect We  ttdnk  this  ta  ImmaterlaL  It  is 
BubstanUaUy  admitted  by  the  dtfendant. 
Wilson,  ih  Us  testimony  that  tlie  comverst- 
tlon  referred  to  did  take  place  on  the  date 
fixed  by  DldUnson,  bnt  he  denies  that  tbe 
things  were  said  In  that  conversatloa  which 
Dickinson  claims  were  ssUL  Tbe  new  wit- 
ness does  not  undertake  to  say  anythinf 
about  tbe  substance  of  the  converse  tlmi,  and 
does  not  say  that  he  was  ineaent  tibeceat 
His  evidence  would  be  of  no  sorice,  and  s 
new  trial  should  not  be  granted  fliecefar. 
Tunil^  V.  Ovans,  8  Humph.  22& 

The  foregoing  coven  tbe  snbetance  of  all 
of  the  mattsrs  contained  In  tbe  several  ss- 
slgnments  filed,  and«  none  of  than  being  sus- 
tained, the  judgment  of  the  court  below  mut 
be  affirmed. 
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FARMERS'  &  MERCHANTS'  BANK  T. 
BANK  OF  BtJTHERFORD. 
(Sapreme  Coart  of  Tennesaee.    Jane  3,  1905.) 

1.  Bills  and  Norsfr—FoBOSD  Iiisibuubntb— 
NsGLioxHCX  or  DUWKl. 

A  bank  on  which  a  forf«d  dieek  drawn 
in  the  name  of  a  ctutomer,  whose  siinatiire  is 
well  known  to  it,  is  negligent,  where  the  cashier 
does  not  examine  the  elgnature  closelj,  but 
passes  the  i^eek,  rdylnc  on  prerions  isoorse* 
ments. 

[Ed.  Note, — cases  In  p<^t,  see  T<d.  6, 
Gent.  J3ig.  Banks  and  Banking,  H  439;  408.] 

2.  Banks— Pathcnt  or  Checks— Beabeb  or 
Pafeb— Necessitt  or  Identification. 

"Where  a  check  is  in  the  ordinary  form,  and 
is  payable  to  beuer,  so  that  no  indorsement  is 
reqnired,  a  bank,  to  which  it  is  presented  for 
payment,  need  not  have  the  holder  identified, 
and  is  not  negligent  in  failing  to  do  so. 
8.  Bills  and  Notks  —  Liabilttt  or  iR- 

DOBBBB8— WaBBAHTT  Or  SlONATUSB. 

An  Indorser  of  negotiable  paper  does  not 
warrant  to  the  drawee  the  genuinenees  of  the 
maker's  signature,  but  such  warranty  only  ex- 
tends to  sabseaoent  holders  in  dna  course  of 
trade. 

[Bd.  Note. — For  cases  In  p<dnt,  see  toL  7, 
Cent.  Dig.  Bills  and  Notes,  ||  668,  67a] 

4.  SAlCB—PAtlCailT  or  FOBOED  INSTBUICBN^ 

S^TECT— Estoppel  Against  Drawee. 

Where  the  drawee  bank  received  and  paid 
a  foi^Sed  dieck,  whidi  bad  been  previously  hon- 
ored and  Indorsed  by  other  banu,  and  held  the 
check  for  90  days  or  more.  It  thereby  admitted 
the  same  to  be  correct,  and  was  estopped  to 
deny  the  gennineness  thereof,  or  to  avoid,  as  to 
the  indorsing  banks,  the  effect  of  its  act  In 
accepting  and  paying  the  check. 

[Dd.  Note. — ^For  cases  in  point,  see  toL  7, 
Cent.  Dig.  Bills  and  Notes,  |  127.] 

5.  Sake— AccBFTAHGB  or  Cheos— Ouabantt 
or  OBNtnNENEsa. 

The  drawee  of  a  check,  by  accepting  the 
same,  makes  himself  a  guarantor  thereof. 

[Bd.  Note. — ^For  caaes  in  point,  sea  vol.  7, 
Cent.  Dig.  BUte  and  Notes,  |  ITT.] 

Appeal  from  Chancery  Court,  Olbson  Cotm- 
ty;  John  S.  Cooper,  Chancellor. 

Salt  by  the  Farmers'  &  Merchants'  Bank 
against  the  Bank  of  Batherf  ord.  From  a  de- 
cree for  c<Hnplaiiuuit,  defendant  appeals. 
Reversed. 

Deason,  Rankin  &  Elder,  for  appellant 

W.  S.  Coulter,  for  appellee. 

WILKES.  J.  The  bill  was  filed  by  com- 
plainant bank  against  the  defendant  bank  to 
recover  from  It  the  amount  of  a  forged  check, 
which  was  drawn  on  complainant  bank,  for 
$54.76,  and,  after  being  indorsed  by  the  de- 
fendant bank  and  others,  was  presented  to, 
and  paid  by,  complainant  bank. 

The  chedc  was  In  the  wfods  and  flgntes  fol- 
lowing: 

"Dyer,  Tenn.,  Octo.  28,  190B. 
"Farmers*  &  Merchants'  Bank: 

"Pay  to  J.  U  Freeman,  or  bearoTt  flfty- 
fonr  dollars.   For  cotton. 

"Johnston  Merc.  Co." 
The  ground  upon  which  the  recovery  was 
sought  was  that  the  Bank  of  Rutherford  was 
nei^lgait  In  cashing  this  check  for  a  stranger 
without  IdentlflcatiCHi,  and  tbra«after  Indors- 


ing it,  so  as  to  give  It  circulation,  and  to  mis- 
lead complainant  bank,  the  payee,  to  pre- 
sume It  was  genuine,  and  pay  It  to  the  bolder. 

The  check,  after  being  Indorsed  in  the 
name  of  J.  L.  Freeman,  was  cashed  by  the 
Bank  of  Rutherford,  and  indorsed  by  it,  and 
passed  to  the  Jackson  Banking  Company, 
then  to  the  St  Louis  Trust  Company,  Con- 
tinental National  Bank  of  Chicago,  and 
Fourth  National  Bank  of  Nashville,  and  by 
the  latter  bank  was  sent  by  mail  to  com- 
plainant as  the  drawee  bank,  and  paid  by  it. 
The  complainant  bank  at  the  time  of  pay- 
ment wrote  or  stamped  on  its  face  the  words: 
"Paid  Not.  7,  1903.  Farmers*  &  Merchants* 
Bank,  Dyer,  Tenn." 

The  cashier  of  complainant  bank  states 
that  when  the  check  was  presented  for  pay- 
ment he  did  not  examine  the  signature  close- 
ly, and,  if  he  had,  he  would  have  detected 
that  it  was  a  forgery,  but  that  he  was  thrown 
off  his  guard  by  the  indorsemrata  of  the  de- 
fendant bank  and  others. 

It  held  the  check,  thus  cashed  and  marked 
'T?ald,"  some  80  days,  when  the  forgery  was 
discovered,  whereupon  it  entered  up  a  credit 
upon  the  account  of  the  mercantile  company 
to  balance  the  charge  made  against  it  when 
It  was  paid,  and  thereupon  brought  suit 
against  the  Bank  of  BntherfOrd  for  the 
amount  of  the  check. 

The  chancellor  gave  judgment  for  the 
amount  and  the  Bank  of  Rutherford  has  ap- 
pealed and  assigned  errors. 

It  Is  Insisted  that  the  case  is  governed  by 
the  principles  announced  in  People's  Bank  v. 
Franklin  Bank,  88  Tenn.  299,  12  8.  W.  71S, 
6  L.  R,  A.  724,  17  Am.  St  Rep.  884. 

In  that  case  It  was  held  that  a  bank  that 
negligently  cashed  a  forged  check,  purport- 
ing to  be  drawn  upon  another  bank,  and  had 
upon  its  Indorsement  of  such  check  received 
payment  of  the  drawee  bank.  Is  liable  fbr  the 
amount  paid  by  It  upon  discovery  that  the 
check  Is  forged,  and  the  fact  that  the  in- 
dorser bank  is  unabia  to  give  the  name  of 
the  person  who  presented  the  forged  check, 
to  whom  It  was  paid,  or  to  positively  identi- 
fy such  person,  Is  sufficient  evidence  of  neg- 
ligence to  make  it  liable,  and  that  the  drawee 
bank  will  not  be  precluded  from  recovery  by 
the  fact  that  relying  upon  the  indorsement 
of  the  Indorsing  bank,  it  paid  the  check  with- 
out investigation  as  to  its  genuineness. 

If  this  case  Is  not  distinguishable  from  that 
in  some  essential  feature,  and  that  is  afflrm- 
ed  as  sound,  It  must  be  considered  as  de- 
terminative of  tbe  present  case. 

As  an  original  proposition  we  would  not 
assent  to  the  correctness  of  People's  Bank  v. 
Franklin  Bank,  and  think  the  great  weight  of 
authority  is  against  it  and  that  It  is  con- 
trary to  one  of  the  most  important  rules  regu- 
lating the  law  of  negotiable  Instruments,  to 
wit  that  the  drawee  of  the  check  should  be 
held  to  know  the  signature  of  Its  customers, 
and  to  pay  only  sudi  paper  as  has  a  genu- 
ine signature. 
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But  ve  tUnk  there  are  two  important  dlft- 
tlnctlonB  betwem'  People's  Bank  t.  FrankUn 
Bank  and  tbe  present  case. 

Tb»  first  fa  tbat  in  ttaat  case  tba  payment 
was  made  direct  by  flie  drawee  bank  to  the 
bank  that  negligently  cashed  tbe  dieck,  and*- 
aftnr  Indorsing  It,  put  it  In  circulation,  and, 
as  against  the  indorsing  bank,  there  was  no 
consideration  received  "bj  tbe  drawee  bank, 
while  in  the  present  case  tbe  check  bad  pass- 
ed tlkrough  a  number  of  hands,  and  bad  been 
paid,  not  to  the  alleged  n^^lgent  bank,  but 
to  the  NaabTilte  bank. 

In  tbe  present  case  the  drawee  bank  is  not 
suing  the  Nashville  bank,  from  wblc3i  it  re- 
ceived the  check,  and  to  wbom  It  paid  the 
mon^p  but  Is  suing  a  remote  indorser,  with 
whom  It  had  no  transaction,  except  as  a  re- 
mote indoraer. 

In  other  wwds,  the  Bntherfbrd  bank  re- 
ceived none  of  the  money  of  the  complainant 
bank,  but  it  received  the  amount  vt  the  check 
from  the  Jackson  Banking  Company.  It  la 
the  NashvUIe  bank  which  has  rec^ved  the 
money  of  the  complainant  bank  for  the 
wortttless  paper  cashed  hj  it 

In  addition,  tbe  cheA  In  People's  Bank  t. 
FrankUn  Bank  was  pi^ble  to  the  ordor  ot 
Morgan,  and  was  indorsed  la  the  name  of 
Mor^n;  the  Indorsement  b^g  also  a  for- 
gery. In  order  to  cash  OiiB  check,  It  was 
necessary  that  It  be  Indorsed  Ity  Morgan,  and 
that  he  Bhould  be  identified;  and  it  was  in- 
cumbent on  the  bank,  wlien  it  cashed  It;  to 
see  that  the  indorsement  was  made,  and  that 
It  was  genuine. 

.  But  in  tbe  present  case  the  Check  was  pay- 
able  to  Freeman,  or  bearer.  It  uras  not  ne& 
essary  to  be  Indorsed  at  all.  and  was  In- 
dorsed, as  the  proof  shows,  simply  as  a  com- 
pliance with  tbe  custom  of  tbe  Rutherford 
bank.  It  was  not  only  not  necessary  that  It 
should  be  Indorsed,  but  it  was  not  necessary 
that  Freeman,  tike  holder,  should  be  Identi- 
fled,  and  hence  it  was  not  negligence  In  the 
bank  to  fall  to  have  Urn  Identified,  and  tt 
was  a  bona  fide  holdar.  If  It  paid  to  bearer, 
with  or  without  indorsement 

In  People's  Bank  v.  FrankUn  Bank  Identi- 
fication and  a  genuine  indorsement  were  not 
only  material,  but  absolnt^  necessary,  and 
a  failure  to  require  th«n  was  negligence.  In 
the  present  case  neither  indorsement  nor 
identification  was  necessary,  and  a  failure  to 
require  them  was  not  negligence. 

Liability  in  People's  Bank  Franklin 
Bank  Is  predicated  upon  negligence^  which 
does  not  exist  In  the  present  case. 

On  an  examination  of  the  record  we  are 
not  able  to  find  any  negligence  on  the  part  of 
the  Bntherford  bank,  while  that  of  the  com- 
plainant bank  la  aniaroit  and  glaring;  and. 
If  a  comparison  la  allowable,  tbe  negligence 
of  the  drawee  bank  was  much  the  greatw. 


The  mercantile  company  was  Its  customer, 
and  had  been  fttr  yeara.  Its  place  of  bu^- 
neaa  was  next  door  to  tbe  complainant  bank. 
Its  signature  was  well  known  to  complainant 
bank.  The  cnsMer  says  he  did  not  examine 
the  signature  doaely,  m  he  would  have  euUy 
have  detected  the  fwgery. 

On  the  other  hand,  th«8  waa  noOiing  to> 
excite  the  suqricion  of  the  BntharfWd  bank. 
It  was  a  common  cotton  chedc,  anch  an  was 
usual  and  common  In  every  day  transactions; 
and,  being  payable  to  bearer,  it  was  not  nec* 
essary  to  Identify  tiie  hold^  when  it  was 
cashed. 

We  ate  of  (Qrinion  that  the  Indorser  <tf  ne- 
gotiaUe  paper  does  not  warrant  to  the  drawee 
the  genuineness  of  the  slgnatate  of  the 
maker,  but  sucb  warranty  only  extends  to- 
subsequent  holders  in  due  course  at  trade. 
The  drawee  of  the  check  Is  the  party  to  pass 
upon  the  genuineness  of  the  tfgnatnre  of  the 
drawer. 

liiiB  is  the  rule,  we  think,  hy  the  taw  mer^ 
chant  and  by  the  negoUaUe  instrument  law. 
It  is  the  rule  laid  down  in  New  York,  upon 
whose  statute  our  negotiable  Instrument  law 
Is  based,  and  of  which  It  la  aubstantla]^  a 
copy;  and,  in  constrnlng  the  n^pitiable  in- 
strument law,  It  taaa  been  said  by  tbSm  court 
in  Unaka  Bank  v.  Butier,  83  8.  W.  StT,  that 
great  w^ht  lAould  be  glvcu  to  the  declitons 
of  New  Tork. 

In  this  case  the  complainant  bank  received 
and  paid  the  check,  tiiereby  admitting  the 
check  to  be  correct,  and  held  It  for  80  daya 
or  more,  and  it  is  precluded  and  estopped  to 
deny  the  genuineness  of  the  signature,  or  to 
avoid  the  effect  of  Ita  act  in  acc^itlag  the 
check  and  paying  tt. 

The  indorser  of  a  check  does  warrant  and 
guaranty  the  genulnenesa  of  tiie  check  to  all 
subsequent  holders  In  due  course;  but  the 
drawee  Is  not  a  holder'ln  due  course. 

A  holder  In  due  course  Is  defined,  in  aee- 
tlon  G2,  p.  ISO,  of  the  negotiable  instrument 
act  (Acts  1809,  c  Mi,  and  the  definition  does 
not  embrace  the  case  of  a  drawee. 

A  holder  means  a  payee  or  lodcwsee  who 
Is  in  possession,  or  the  bearer.  Acta  1890,  p. 
139,  c.  94. 

The  drawee,  when  he  meeeptm  the  check, 
makes  himself  the  guarantor  thereof. 

The  liability  of  an  indorse  only  a^es 
when  the  necessary  proceedings  <m  dlslmHr 
are  taken;  but  this  feature  of  the  law  la  not 
presented  in  this  case. 

Without  commenting  further  upon  the  ser> 
nal  points  raised  by  counsett,  we  are  of  opin- 
ion that  the  complainant  bank  has  no  zij^t 
in  law,  or  In  eqnl^  and  good  coDsdence,  to- 
recovCT  from  the  defmdant  bank  the  anwuBt 
of  tills  check,  and  the  chancellor  waa  tn  cr- 
ror;  and  his  decree  is  revmed,  and  the  auit 
is  dismissed,  at  coti  of  complainant 
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FITBj  Saperintendent  of  Coontr  WorkhoDM^ 
r.  STATE  ex  rd.  8MIDBB. 

KSnpreme  Court  of  TennesBee.   May  22,  1905J 

1.  CoNarmmoMAii  LAW—SsMTaNOB— Ooiotn- 

TATIOH  FOB  GOOD  CoHDUOT— StaTUTOBT  PbO- 

visioNS— InvAsion  or  Pabdorinq  Poweb. 
A  statate  autborlzing  the  cominutation  of 
a  penal  sentence  for  good  conduct  of  the  prison- 
er, and  specifically  defining  the  credits  to  be 
allowed  for  good  conduct,  whieb  ia  in  existence 
at  the  date  of  the  prisoner's  conviction,  be- 
comes a  part  of  his  sentence.  Inheres  into  bis 
punishment,  and  is  not  an  invasion  of  the  par- 
dooing  prerogative  vested  in  the  Governor  by 
Const,  art  3,  S  6. 

[Ed.  Note. — For  cases  In  pointaee  vol.  10, 
Cent.  Dig.  Constitutional  Law,  §  87.] 

2.  SaUE— DSLEOATIOn  OF  Leoiblatiti  Au- 

THOBITT. 

Shannon's  Code.  I  7423,  anthorliing  the 
board  of  commissioners  of  the  county  worlc- 
hoose  to  deduct  for  good  conduct,  and  on  rec- 
ommendation of  the  superintendent,  a  portion 
of  the  time  for  which  any  person  has  been  sen- 
tenced, or  a  portion  of  the  fine  which  he  Is 
working  out,  but  failing  to  prescribe  a  schedule 
of  credits  to  be  allowed  for  good  conduct,  and 
leaving  the  whole  matter  to  the  arbitral?  dls- 
<n%tlon  of  the  board  of  workhouse  commusion- 
era,  is  an  unconstltntiiHial  delegation  of  legis- 
lative authority. 

S.  Statdtbb— GoasiiTTmonALiTT— Aon  Tdxd 

XIT  PABT. 

Section  18  of  the  workhouse  law  (Shan- 
non's Code,  S  7423).  anthorizins  the  board  of 
commissioners  to  deduct  for  goocT  conduct  a  por- 
tion of  the  time  for  which  any  person  has  been 
sentenced,  is  so  independent  of  other  provisions 
-of  the  law  that  its  unconstitutionality  does  not 
aflect  them. 

[Ed.  Note. — ^For  cases  in  point,  we  voL  4A, 
Cent.  Dig.  Statutes,  H  6S^^ 

Ai^eal  from  Criminal  Conrt,  Shelby  Oonn- 
4y;  Jolm  T.  Moss,  Judge. 

Habeas  corpus  pToceeOlngs  by  the  state, 
on  the  relation  of  Nick  Snider,  against  J.  8. 
Flte,  snperlntoidrat  of  connty  workhouse  of 
Shelby  connty.  From  a  judgment  of  dis- 
charge, defeqdant  appeals.  Reversed. 

L.  T.  U.  Canada,  for  appellant  The  At- 
torn^ General,  for  appellee. 

UcALISTBB.  J.  Tbe  question  Involved  In 
this  case  Is  in  respect  to  the  constttutlonallty 
of  a  certain  proTlslon  of  the  workhouse  law 
embodied  in  Shannon's  Code,  {  7423,  namely: 
"The  board  of  commlsslonera  may  on  recom- 
mendation of  the  superintendent;  deduct,  for 
good  conduct,  a  portion  of  the  time  for  which 
any  person  has  been  sentenced,  or  a  portion 
of  the  flne^  it  he  or  she  be  working  out  a 
fine." 

Hie  subject-matter  of  the  Inquiry  arises  on 
the  petition  of  one  Nick  Snider,  prisoner  In 
the  county  workhouse  of  Shelby  county,  for 
the  writ  of  habeas  corpus  to  be  discharged 
from  said  confinement  upon  the  ground  that 
a  proper  credit  and  allowance  for  good  time 
under  said  act  would  entitle  bim  to  his  lib- 
erty. TbB  record  reveals  that  tbe  prisoner 
was  under  confinement  In  said  workhouse 
uaSee  the  ju^niient  of  the  criminal  court  of 


Shelby  county,  on  the  17th  day  of  November, 
IfiOS,  upon  a  conviction  ot  unlalrfidly  carry- 
ing a  platol,  and  tiie  aaaesament  of  a  fine  of 
fSO  and  confinement  in  said  woAluntse  for 
a  peri6d  of  11  months  and  20  days.  On  the 
14th  of  3farch»  1904,  In  accordance  with  the 
reconuneodatlon  of  the  superintendent  of 
said  workhouse^  the  board  of  workhouse 
commWoners  directed  that  tbe  relator,  Sni- 
der, be  relieved  of  eight  months  of  bis  term 
ot  Imprisonment  on  acrount  ot  his  good  con- 
duct 

It  further  appears  that  on  March  28,  1901. 
said  board  of  workhouse  commissioners  di- 
rected that  the  sum  of  f4B  of  tbe  fine  of  950 
Imposed  upon  the  relator  by  Judgment  of 
the  criminal  court  be  rranltted.  Thereafter, 
on  the  1st  ot  Amll,  1904,  said  board  of  work- 
bouse  ccmuniBsloners,  in  view  ot  tbe  credits 
allowed  on  fine  and  sentmce  of  said  Nick 
Snldw,  relator,  ordered  Ids  discharge  from 
tbe  county  woAhouae  VDoa  paymrat  of  all 
costs,  which  was  acconUngly  done. 

It  ^ppean^  howevw,  that  the  Judge  pre- 
siding orw  the  criminal  court  ot  Shelby 
county,  conceiving  that  the  action  tiUcen  ^ 
tbe  board  of  workhouse  commissioners  was 
beyond  th^r  authority.  Issued  an  wder  di- 
recting the  superintendent  ot  the  workhouse 
to  hold.  relatOT  in  custody  until  be  bad  serv- 
ed out  his  term  ot  imprlsonmoit  and  paid 
the  fine  Imposed,  or  had  secured  or  worked 
oat  said  flue  in  tba  manner  directed  by  law. 
Thereupm  tbe  relator  filed  his  petition  for 
the  writ  of  habeas  corpus,  which  being  heard 
by  the  judge  of  the  Second  Circuit  court  of 
Shelby  county,  it  was  adjudged  that  the  re- 
lator was  illegally  restrained  ot  his  liberty, 
and  he  was  ordered  to  be  discharged,  and 
the  defendant;  Flte,  as  snperlntendoit  of  the 
Shelby  connty  wwkhouse,  was  taxed  with  all 
costs  of  proceeding. 

The  said  Flte,  superintendent  aforesaid, 
appealed,  and  has  assigned  the  following  er- 
ror: "l%e  orders  ot  tbe  board  ot  workhouse 
commlsslonnrs  of  Shelby  cotmty  relieving  re- 
lator ot  $46  of  the  fine  of  $30  imposed  upon 
bim,  and  reducing  Jail  sentence  from  11 
months  29  days  to  8  mouths  and  29  days, 
were  beyond  tbe  authority  vested  In  said 
board  of  workhouse  commissioners,  and  were 
null  and  void,  because: 

"(1)  Tbe  statute  under  which  said  board 
claimed  authori^  to  make  said  orders  Is  un- 
constitatlonBl,  in  tbat  It  attempts  to  confer 
the  pardoning  power  upon  snld  board.  In  vio- 
lation of  section  6  of  article  3  of  the  Consti- 
tution of  the  state;  and, 

"(2)  It  Is  also  violative  of  section  1  of  art- 
icle 6  of  tbe  Constitution  of  tbe  state  In  that 
It  attempts  to  confer  upon  said  board  judi- 
cial power  to  review,  revise,  and  modify 
valid  judgments  ot  criminal  and  circuit 
courts  of  this  state." 

Tbe  proTlslonB  of  the  workhouse  law  ma- 
terial to  be  mentioned  In  this  Investigation 
are  embodied  In  section  18,  c.  123,  p.  271,  of 
the  act  of  1891,  combed  In  Shannon's  Code 
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In  sectitm  7428.  namely:  board  of  com' 
mlsrionm  may  on  recommendatitm  of  the 
Knpertntendent  deduct,  for  good  conduct,  a 
pwtion  o£  the  ttme  for  wtaJch  anjr  ^tboq 
lias  been  sentenced,  or  a  portion  of  the  fine. 
If  he  or  she  be  working  out  a  fine.  Should 
anj  prisoner  escape,  he  or  she  shall  forfeit 
all  deductlona  that  have  been  allowed  and 
when  recaptuxed,  should  be  made  to  work 
out  the  costs  of  same  In  addition  to  other 
costs  In  the  case.  The  commissioners  may 
dlschai^e  any  prisoner  when  satisfied  from 
the  certificate  of  physician  In  charge  that  he 
or  she  is  physically  unable  to  do  labor  or  for 
any  cause  when  they  may  deem  it  best  for 
the  Institution  and  the  public  good." 

The  argument  of  tbe  Attorney  General  Is 
that  the  exercise  of  the  power  conferred 
upon  said  board  of  workhouse  commlBsloners 
Is  both  Tiolatlre  of  section  6  of  article  8  of 
the  Constitution  of  the  state,  vesting  in  the 
Goremor  the  pardonli^  power,  and  is  also 
in  contravention  of  section  1,  art  6,  of  the 
Constitution,  vesting  all  Judicial  power  In 
the  courts  of  this  state,  because  the  neces- 
sary effect  of  the  exercise  of  said  power  by 
tbe  board  of  workhouse  commissioners  Is  to 
constitute  said  board  a  Judicial  tribunal  for 
the  purpose  Of  reviewing,  modifying,  and  re- 
versing the  judgment  of  courts  of  competent 
Jurisdiction  acting  under  the  power  vested  In 
them  by  the  Constitution  of  the  state. 

We  have  several  cases  In  this  state  In 
which  intimations  were  thrown  out  touching 
tbe  constitutionality  of  such  acts,  bat  no 
case  in  which  the  precise  point  now  present- 
ed was  Involved.  In  State  v.  Dalton,  109 
Tenn.  544,  72  a  W.  456,  the  court  was  deal- 
ing with  the  power  of  the  circuit  Judge  to 
relieve  a  convict  of  imprisonment  Imposed 
by  a  valid  Judgment  rendered  at  a  former 
term.  In  its  opinion  this  court  said:  "The 
vestltare  of  the  power  to  grant  reprieves  and 
pardons  In  the  chief  executive  Is  exclusive 
of  all  other  departments  of  the  state,  and  the 
Legislature  cannot,  directly  or  indirectly, 
take  It  from  bis  control,  and  vest  it  In  oth- 
en,  or  authorize  or  require  it  to  be  eierclsed 
by  any  other  ofi3cer  or  authority.  It  is  a 
power  and  a  duty  intrusted  to  his  Judgment 
and  discretion,  which  cannot  be  Interfered 
vrlth,  and  of  which  he  cannot  be  relieved. 
The  circuit  Judge's  action  In  remitting  the 
Imprisonment  and  releasing  tbe  costs  ad- 
judged against  the  defendant  cannot  be  sus- 
tained under  section  7226  of  Shannon's  Edl- 
ticHi  of  the  Cbde,  or  Act  1891,  p.  271,  c.  128, 
S  18  (Shannon's  Code,  |  7423),  autboriiEing  the 
discharge  of  convicts  confineid  In  workbonaes 
under  certain  circumstances." 

In  The  State  ex  rel.  v.  HcClellan,  87  Tenn. 
02-65,  9  S.  W.  283.  the  act  of  1886  (Acts  1886, 
p.  87,  c.  15)  allowing  to  convicts  c^taln  spe- 
cific credits  on  their  terms  of  Imprisonment 
in  conslderatlim  of  good  conduct  was  involv- 
ed, but  it  appeared  in  that  case  that  the  Judg* 
m^t  nnder  wlilch  the  prisoner  was  so'Ting 
bad  bean  rendered  prior  to  the  passage  ot  the 


act  of  1885,  and  for  that  reason  the  court  ex- 
pressed no  opinion  touching  its  constitntlOD- 
ality.  In  that  case,  bowevor,  the  court  said 
as  follows: 

"The  act  of  1885  (passed  at  the  extra  ses- 
sion June  12th)  *  *  *  is  also  referred  to, 
and  it  is  insisted  that  the  relator  was  and  is 
entitled  to  the  benefit  of  that  act;  but  such 
cannot  be  its  effect,  though  it  purports  to  be 
for  the  benefit  of  those  then  as  well  as  fliere- 
after  confined  In  the  penitentiary,  because  to 
the  extent  of  provision  for  those  then  con- 
fined it  la  an  attempted  exercise  of  tbe  par- 
doning power,  which  Is  vested  alooe  In  tbe 
Govommr  under  the  OonstltDtlon,  and  Is 
void." 

Again,  In  the  case  of  Rogers  v.  State,  101 
Tenn.  425,  47  S.  W.  697,  tbe  question  as  to 
the  constitatlonallty  of  this  sectioo  of  the 
workhouse  law  was  raised,  but  not  decided, 
as  the  case  went  off  on  another  point. 

There  seems  to  be  much  authority  on  this 
subject  In  other  states  of  tbe  Union,  which 
we  find  upon  examination  is  not  altogether 
harmonious. 

The  Supreme  Court  of  Michigan  In  People 
T.  Danl^  Oummlngs,  88  Mich.  249,  60  N.  W. 
810,  14  L.  B.  A.  285,  in  passing  upon  tbe 
constitutionality  of  a  statute  of  that  statf 
providing  for  indeterminate  sentences  and 
tbe  disposlticm,  management,  and  release  of 
criminals  under  such  sentences,  says  as  fol- 
lows: "It  is  not  clear  from  the  reading  of 
this  statute  whether  the  board  of  control  it 
given  power  of  absolute  discharge  from  Im- 
prisonment or  not  If  so,  it  would  be  deariy 
unconstitutional,  as  an  exercise  of  aucb  pow- 
er would  cotalnly  Involve  one  of  two  tilings, 
and  perhaps  both.  It  would  be  an  exercise 
of  Judicial  power  in  determining  tbe  tenn  of 
imprisonment  of  a  citizen  or  an  act  of  grace, 
to  wit,  the  bestowing  of  a  pardon  and  re- 
lease of  tbe  prisoner  before  his  term  of  Im- 
prisonment has  fflcpired.  Ttie  Judicial  power 
of  this  state  by  tbe  Constitution  is  rested  In 
certain  spedfled  courts,  and  the  pardoning 
power  Is  vested  absoJntely  in  the  Gorenior 
of  the  state."  The  court  then  proceeded  ta 
hold  that  this  act  provided  for  tbe  ex.enS»e 
of  the  pardoning  power  and  also  Cor  tbe 
exercise  of  Jndldal  power  by  said  board  of 
control. 

In  Commonwealth  v.  Halloway,  44  Pa.  HO; 
84  Am.  Dec.  481,  It  was  held  that  mwA  legis- 
lation was  not  an  Interferoice  wltb  tbe  par- 
doning power,  for  tbe  reason  that  *^idoD 
operates  directly  <m  the  crime,  and  only  in- 
directly on  tbe  criminal."  But  It  was  fmrthtf 
held  by  a  divided  court  that  such  dimfnntioo 
of  sentence  by  reason  of  good  conduct  was 
an  interference  with  Jadldal  power,  and 
therefcoe  void.  In  the  midst  of  its  eplnlm 
the  court  said  as  follows:  "From  what  )m> 
dlclal  sentence  may  not  the  Legislatme  dlfvct 
dedactlms  to  be  made,  if  this  act  be  cogi^ 
tutionalT  What  they  may  do  indirectly  Iter 
may  do  directly.  If  they  may  aath|BRBr 
boards  of  inspectors  to  dlar^ard  Jojikm^ 
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■enteneeik  why  may  Ha^  not  zvpeal  tliem  u 
fast  as  tl»r  proiunmoed«  and  tlnw  assnme 
tbe  highest  judicial  functioiisr'  Pnrtber  on 
tile  court  saja:  "In  rapect  to  me  of  the  re- 
latera,  who  "was  convicted  and  sentenced  be- 
fore the  law  was  passed,  it  Is  considered  very 
clear  that  It  Is  a  legbBlative  Impairing  of  an 
existing  legal  Judgment  But  Is  It  not  equal* 
ly  BO  In  respect  to  blm  who  was  sentenced 
since  the  date  of  the  act  The  court  could 
not  haTo  taken  the  act  Into  account  In  meas- 
nrlttg  the  aentrace  because  they  could  not 
know  how  many  days  of  abatement  the  pris- 
oner would  earn. 

In  State  ex  rel.  Attorney  General  t.  Peters, 
43  Ohio  St  629,  4  N.  BL  81,  the  Supreme 
Court  of  that  state,  dealing  wHh  a  kindred 
statute,  held: 

"It  was  not  an  Interference  with  execntlre 
or  Judicial  powers  conferred  on  these  de- 
partments    the  Oonstltution  of  the  state." 

In  State  ex  reL  t.  State  Board  of  Oorrec- 
Uons  et  al.,  16  Utah,  478-488,  62  Pac.  1090, 
a  similar  question  arose,  and  the  Supreme 
Court  of  that  state  held  the  act  unconstitu- 
tional, as  being  in  violation  of  the  Gorernor's 
constitntlona]  prerogative  of  pardon.  That 
court  said:  "The  power  to  either  pardon  or 
commute  can  only  be  ezerdaed  by  that  an- 
thori^  In  which  it  Is  vested  by  titie  Constitu- 
tion." On  the  other  hand,  such  statates  al- 
lowing good  time  as  credit  on  sentences  have 
been  upheld.  Opinion  of  Justices,  18  Gray 
(Mass.)  618;  State  v.  Austin,  113  Mo.  638, 
21  S.  W.  81:  Woodward  v.  Murdock,  124  Ind. 
439,  24  N.  E.  1047;  In  re  Fuller,  34  Neb.  681. 
52  N.  W.  677;  Ex  parte  Nokes,  6  Utah,  106, 
21  Pac.  458;  State  v.  Patterson  (N.  J.  Sup.)  22 
Atl.  802. 

The  Congress  of  the  United  States,  it  ap- 
pears, has  also  provided  for  credits  on  sen- 
tences of  federal  convicts  confined  In  state 
penitentiaries  where  there  Is  no  statute  of 
the  particular  state  providing  for  such  al- 
lowances. Rev.  St  SI  6048,  6644  [U.  8.  Comp. 
St  1901.  p.  3721]. 

We  are  of  opinion,  upon  an  examination  of 
the  authorities  and  upon  principle,  that  such 
legislation,  where  the  credits  are  specifically 
defined  by  statute,  and  where  the  provisions 
of  the  statute  operate  alone  upon  sentences 
of  coaviebt  *who  have  Iteea  imprisoned  subse- 
quent to  the  passage  of  the  statute,  is  not  an 
invasion  of  the  constltntltmal  prerogative  of 
the  Governor.  Bald  Chief  Justice  Marshall 
in  United  States  t.  Wilson.  T  Pet  160.  8  U 
Ed.  640 :  "A  pardon  la  an  act  of  grace  pro< 
ceedlng  from  the  power  Intrusted  with  the 
execution  of  flie  laws,  whldi  exempts  fbe  in- 
dlvldnal  on  whom  it  Is  bestowed  from  pun- 
lohraent  the  law  inflicts  for  a  crime  be  has 
committed.  *  *  *  It  releases  the  (Aeuee 
and  obliterates  it  in  legal  contemplatitm." 
Per  Jnstioe  E^eld  In  Osbom  v.  United  States, 
81  U.  S.  474,  478^  28  U  Ed.  3S8.  A  full  and 
absolute  pardon  releases  the  offender  from 
oitirs  punishmmt  prescribed  for  his  offense 


and  from  all  the  disabilities  consequent  upon 
his  conviction.  Bx  parte  Garland,  4  Wall 
880,  18  L.  Ed.  866. 

Again ;  **A  pardon  discharges  the  Individ- 
oal  designated  from  all  or  some  spedfled 
penal  consequences  of  his  crime.  It  may  be 
full  or  partial,  absolute  or  conditional." 
Bonviw's  Law  Dictionary,  title  "Pardon." 

We  think  it  quite  obvious  that  an  act  of 
the  Legislature  speclflcally  defining  credits 
for  the  good  conduct  In  eilBtence  at  the  date 
of  the  Judgment  against  the  convict,  becomes 
a  part  of  the  matwce,  and  inheres  Into  the 
punishment  assessed.  In  California  a  stat- 
ute providing  In  erpnea  terms  that  c^taln 
credits  or  deductions  from  a  term  of  Imprls- 
onment  shall  be  allowed  for  good  conduct 
without  requiring  any  action  on  the  part  of 
the  Govanor  for  this  purpose,  was  held  not 
to  be  nnconstitutioaal  as  an  infrli«»ient  on 
his  powtt-  to  pardon,  as  it  does  not  take 
away  or  Interfere  with  snch  power  In  any 
way.  In  the  opinion  of  the  court  the  stet- 
nte  simply  fixed  the  term  of  Impriscmment 
in  certain  cases  and  upon  eratain  conditlGns, 
and  this  provision  entned  into  and  became 
a  part  ot  the  Juc^ent  of  the  court  below. 
Sx  parte  Wadlelgh,  82  Cal.  618,  23  Pac  180. 

In  re  Ganfield,  86  Mich.  64^  67  N.  W.  807. 
it  was  held  that  the  right  of  a  convict  to  a 
prescribed  reduction  from  his  sentence  upon 
cnnpliance  with  the  rules  of  the  prison, 
which  were  prescribed  by  2  How.  Ann.  St 
Mich.  S  0704,  was  one  of  wUch  he  could  not 
be  dej^ved.  and  ttiat  the  act  <tf  18^  the 
^ect  ot  which  was  to  deprive  a  pwson  sen- 
tenced undw  the  prior  stetute  of  this  right 
in  part  by  reducing  ttn  amount  of  his  cred- 
its, is  to  that  stait  an  ex  post  facto  law, 
because  ite  effect  is  to  Increase^  and  not  to 
mitigate,  his  pnnlshmoit  It  was  held,  thrare- 
fwe.  that  the  pristmer  was  entitled  to  credit 
upon  the  basis  of  the  statute  under  which  he 
was  soLtenced. 

Such,  however,  would  not  be  the  effect  of 
an  act  of  the  L^slature  passed  subsequent 
to  the  conviction  of  a  particular  convict,  for, 
as  held  in  State  ex  reL  v.  McClellan,  supra, 
that  would  be  a  clear  invasion  of  the  pre- 
rogative of  the  Govemor.  The  scale  ct  the 
punishment  for  tbe  violation  of  a  particular 
statute  Is  fixed  in  the  first  place  by  the  It&g- 
Islature.  and  In  the  next  it  Is  administered 
by  the  court  or  jury.  The  power  of  the  Gtov- 
emor  under  the  Constitution  is  exerdsed,  of 
course,  with  refnence  to  penalties  and  pnn- 
Ishmenta  Inflicted  by  particular  statutes,  and 
when  Judgment  is  pronounced  i^on  the  con- 
vict assessing  his  punlslmient  by  Implica- 
tion of  law  he  Is  entitled  to  the  provisions  of 
a  statute  inescrlblng  credita  for  his  good  be- 
havior; but  the  credlte  are  In  the  nature  of 
a  payment  by  the  state  to  the  convict  for  his 
good  behavior.  In  order  to  stimulate  Mm  to 
conform  to  Ihe  roles  of  the  Institution  and 
to  avf^d  the  oommlsslon  of  crimes  and  mis- 
demeauOTS  during  his  bnprisonment  Sncb 
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Btatatefi  are  prompted  by  the  highest  mo- 
tlTOB  of  humanity,  and  are  looked  npon  with 
favor  both  by  state  and  federal  Legislatures, 

The  constitutional  Infirmity  of  section  18 
of  the  workhouse  law  of  1891,  now  under  re- 
view, is  that  no  specific  credits  are  provided 
as  a  reward  for  good  behavior  of  the  convict 
The  whole  matter  is  left  to  the  arbitrary  dis- 
cretion of  the  board  of  workhouse  commis- 
sioners. It  is  plainly  a  delegation  of  legis- 
lative authority,  which  renders  this  part  of 
the  workhouse  law  unconstitutional  and 
vo\i.  In  this  respect  section  18  of  the  work- 
bouse  law  is  wholly  unlike  the  acts  of  1869- 
70  and  1885,  which  specifically  prescribed 
the  credits  that  are  to  be  allowed,  and  which 
statutes  have  been  enforced  from  time  to 
time  by  the  courts. 

As  already  seen  In  State  v.  McOlellan,  su- 
pra, the  act  of  1869-70  was  recognized  by  the 
court  as  a  constitutional  enactment,  and  it 
was  accordingly  applied  In  fixing  the  unex- 
pired term  of  Imprisonment  of  relator  In 
that  case.  It  may  be  remarked  in  this  con- 
nection that  the  acts  of  Congress  In  allowing 
credit  for  good,  time  specifically  prescribed 
the  scale  by  which  they  are  to  be  gradu- 
ated. But  while  section  18  of  the  workhouse 
law  18  for  this  reason  unconstitutional  and 
void,  it  Is  so  Independent  of  the  other  provl- 
tions  of  the  act  as  not  thereby  to  affect  their 
constitutionality.  See  State  ex  rel.  v.  Cum- 
mins, 90  Tenn.  682,  42  8.  W.  880.  If  the 
Legislature  had  fixed  a  scale  of  credits  for 
allowances  of  good  time  to  workhouse  pris- 
onerSt  this  section  of  the  act  would  stand 
within  constitntlonal  Umltatloiu;  but  wltli- 


out  It  It  Is  clearly  void  as  a  delegation  o( 
legislative  authorl^.  So,  If  the  Leglalature 
had  fixed  some  graduated  scale  for  the  re- 
duction of  fines  assessed  against  the  pris- 
oner, then  the  board  of  workhouse  commis- 
sioners might  have  carried  out  the  legialatlrc 
authority.  But,  as  already  seen,  section  18  or 
the  workhouse  act  authoilzeB  the  commis- 
sioners to  remit  a  portion  of  the  fine  vltboat 
fixing  any  basis  for  ita  remission. 

As  the  law  now  stands,  the  remission  of 
flues  and  reduction  of  terms  of  Imprisonment 
of  convicts  confined  In  the  county  workhousee 
of  the  state  are  wholly  without  authority, 
and  subject  such  officials  granting  them  to 
Individual  liability  for  malfeasance  In  office. 
It  Is  the  duty  of  the  courts  and  executlre 
oflScers  ot  the  state  to  disregard,  as  well  ai 
to  resist  with  all  their  official  anthorlty,  tbe 
exercise  of  unlawful  fnuctlona  and  aaannied 
power  by  those  who  are  acting  In  open  vloli- 
tlon  of  the  statutes  and  Coustitation  of  tbe 
state.  It  Is  very  plain  that  under  the  exist- 
ing laws,  and  until  their  amendment  by  th« 
Ijeglslature,  the  Qovemor  alone  Is  clotbed 
with  authority  to  remit  fines  and  penalties 
and  to  reduce  the  terms  of  Imprisonment  of 
convicts  confined  in  the  comity  woAhonse 
under  Judgments  cf  the  drcalt  and  crlmtul 
courts  of  the  state. 

The  Judgment  of  tbe  <drcnlt  court  will 
therefore  be  reversed,  the  cause  remanded, 
and  tbe  prisoner  committed  to  the  sheriff 
of  the  county,  to  be  returned  to  the  official 
In  charge  of  Uie  county  workhouse,  to  senre 
out  his  fine  and  imprisonment  aaacMaaA  by 
tlie  criminal  comt  of  Stidby  comity. 
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0*HAIB  T.  CHAIR. 

{Snpreme  Ooart  of  Arkansas.    July  29,  1909.) 

Husband  ahd  Wot  —  Fimamciai  Tkaabao- 
TioNi— PsEBincmon  of  Gift. 

Where  a  busband  advaooes  money  to  pay 

for  land,  tlUe  to  whidi  is  placed  in  bis  wife's 
name,  it  will  be  presamed  that  sacb  advance- 
meats  constitate  a  cift  to  the  wife,  and  the  law 
wUl  not  raise  any  Implied  promise  on  her  part 
to  repay  the  money,  nor  impress  the  land  with 
a  trost  In  the  husband's  favor  for  the  payments 
made  by  hhn. 

[Ed.  Note. — For  cases  in  point,  see  vol.  26, 
Gent.  Dls.  Husband  and  Wife,  I  258.] 

Appeal  from  PolaaU  ChAuc&cj  Oonrt; 
Jesse  C.  Hart,  Judge. 

"Not  to  be  (^dally  reported." 

Suit  by  lAmle  G.  O'Hair  agalnat  J.  T. 
O'Halr.  From  a  decree  tor  plaintiff,  defend- 
ant appeals.  Affirmed. 

Jam«ft  A.  Gomer,  tot  app^ant  Black- 
wood ft  Wlllianu,  for  appellee. 

SILL,  0.  J.  The  parties  to  this  suit  are 
husband  and  wife.  They  have  been  mar- 
ried 32  years,  and  are  parents  of  nine  chil- 
dren, and  In  their  old  age  have  fallen  into 
litigation  with  each  other  over  lots  4,  6,  and 
6  In  block  142  In  the  dty  of  Uttle  Rock. 
Lot  4  was  purchased  In  1887  by  Mra.  O'Halr 
from  her  mother,  contrary  to  the  wishes  of 
Mr.  O'Halr.  It  was  heavily  Incumbered,  and 
the  equity  not  of  great  value.  Part  of  lot  0 
was  purchased  by  Mrs.  O'Halr,  or,  rather, 
sbe  made  a  smalt  payment  on  the  purchase 
price  while  Mr.  O'Halr  was  in  Colorado  for 
hia  health,  and  without  his  knowledge.  The 
other  parts  of  the  lot  were  purchased  sub- 
sequently. The  titles  were  taken  In  Mrs. 
O'Halr's  name,  and  the  evidence  shows  that 
the  mortgagee  were  reduced  and  the  pur- 
chase price  paid  by  moneys  derived  from  Mr. 
O'Hair,  Mrs.  O'Halr,  thdr  children,  and  the 
rents  from  the  property.  Lot  6  was  purchas- 
ed by  Mr.  O'Hair,  paid  for  by  him,  and  the 
title  taken  in  bis  wife's  name.  He  was  then 
in  embarrassed  circumstances,  and  testlflea 
that  the  title  was  put  In  her  name  to  protect 
ber  and  the  family  from  anything  which 
might  happen  to  him,  and  to  secure  a  home 
for  themselves  and  their  children.  Mr. 
O'Hair  Is  seeking  to  impress  a  trust  upon 
lots  4  and  fi  in  his  favor  for  the  payments 
made  for  their  purchase,  which  he  claims 
was  practically  all  made  by  him,  and  upon 
lot  6  on  account  of  an  understanding  with 
Jhls  wife  that  It  was  to  be  held  for  their  mu- 
tual benefit 

Passing  the  question  of  the  sufficiency  of 
tbe  evidence  to  establish  a  trust,  even  if  the 
transaction  was  between  strangers  <see  Hi- 
lar V.  Henry  [Ark.]  88  8.  W.  573),  there  Is 
no  trust  In  this  case.  Judge  Eakln  thus  ex- 
pressed tbe  whole  situation  as  iH'esented  by 
this  record:  "This  Is  only  a  claim  for  money 
advanced  to  buy  a  piece  of  land  for  the  wife 
and  Improve  It  It  was  a  good  thing  for  the 
husband  to  do,  and  may  be  supposed  to  have 
been  done  from  a  desire  to  protect  ber 
8SaW.— 60 


against  want  The  law  will  not  raise  any 
Implied  promise  on  her  part  to  repay  It  It 
will  be  presumed  to  be  a  gift."  Ward  v. 
Estate  of  Ward,  38  Ark.  586.  The  principles 
controlling  this  case  may  be  fotmd  in  Mllner 
V.  Freeman,  40  Ark.  67;  Robinson  v.  Rob- 
inson, 45  Ark.  481;  Bogy  v.  RolMrts,  48  Ark. 
17,  2  S.  W.  186,  8  Am.  St  Rep.  211;  White 
V.  White,  62  Ark.  188,  12  S.  W.  201;  Rhea 
T.  Bagley,  63  Ark.  874,  88  S.  W.  1039,  86  L. 
B.  A.  86;  Culberhonse  v.  Culberhouae,  68 
Ark.  406,  69  S.  W.  38;  Orayson  v.  Bowlin. 
70  Ark.  146.  66  S.  W.  668;  and  many  more 
on  the  same  line. 
The  decree  Is  affirmed. 

BATTLE.  J.,  absent 


GROSS  et  aL  V.  JOHNSTON. 

(Supreme  Court  of  Arkansas.  July  22,  1905.) 

Spxoino  PsBPOBicAncB— Statuis  or  Fbauds 
— PAvr  PiBFoucAnoB—PoaBiBsxoir  ahd  Ih- 

PBOVBHSnTS. 

Where  a  vendee  in  a  parol  contract  who 
had,  prior  to  his  purchase,  been  in  possession 
of  part  of  the  land  as  tenant,  paid  $50  on  the 
purchase  price  when  the  contract  was  made, 
and  not  only  continued  to  remain  In  possession 
of  the  land  of  which  he  was  tenant,  but  took 
immediate  possession  of  tbe  remainder  of  the 
land  purchased  which  was  uncleared,  and  com- 
menced to  make  improvements  upon  tbe  same 
by  clearing  It  and  getting  It  ready  for  cultiva- 
tion, there  was  sach  part  performance  on  hU 
part  of  the  contract  of  purchase  as  to  take  the 
same  ont  of  the  statute  of  f roads  and  authorize 
a  specific  performance. 

[Ed.  Note. — For  cases  In  point  see  vol.  44, 
Cent  Dig.  Specific  Parformance,  n  134,  135.] 

Appeal  from  Obfcnlt  Ooort,  Oalhoun  Conn- 
ty.  In  Chancery;  Ohariea  W.  Smith,  Judge. 

Suit  by  B.  B.  Johnston  against  Elisabeth 
Cross  and  othws.  From  a  decree  for  plain- 
tiff, defendants  appeal.  Affirmed. 

Elizabeth  Cross  was  the  owner  of  120 
acres  of  land  In  Oalhoun  county,  which  she 
contracted  to  sell  to  B.  B.  Johnston  on  the 
1st  day  of  March,  1889.  He  agreed  to  pay 
Mrsw  Gross  $285  for  the  land.  He  paid 
$50  of  this  at  the  time  of  the  contract,  and 
was  to  pay  the  remainder  when  the  deed 
was  executed.  There  was  an  acre  or  two  of 
this  land  cleared,  and  Johnston  had  rented 
this  cleared  land  from  Mrs.  Cross  for  that 
year,  and  Imd  irassesslon  of  It  at  the  time 
he  purchased.  The  next  day  after  making 
the  purchase  Johnston  took  possession  of  and 
commenced  to  clear  up  and  improve  ad- 
ditional portions  of  the  land  he  had  bought 
A  few  days  afterwards  he  had  a  deed  pre- 
pared, and  sent  it  by  one  of  his  sons  to  MrB. 
Cross,  with  the  balance  of  the  purchase  mon- 
ey to  complete  the  purduse,  but  Mrs.  Cross 
had  changed  her  mind  and  refused  to  exe- 
cute the  deed.  Soon  afterwards  she  sold 
the  land  to  the  Pearson  Lumber  Company 
for  $275 — $10  less  than  Johnston  agreed  to 
pay  first    Johnston  brought  this  action  in 
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equity  against  Mrs.  Oroes  and  the  lumber 
company,  in  which  he  alleged  that  be  bad 
paid  part  of  the  purchase  money,  had  taken 
poeaesslon  under  his  contract  and  made  Im- 
provements, etc.,  and  that  the  lumber  com- 
pany bad  notice  of  his  purchase  from  Mrs. 
Croat  at  the  time  It  purchased  from  ber; 
and  be  asked  Oiat  her  deed  to  the  lumber 
company  be  canceled,  and  that  she  be  re- 
quired to  execute  a  deed  to  him.  The  court 
found  the  facts  In  favor  of  the  plalntltT,  and 
ordered  Mrs.  Gross  to  execute  a  deed  to  blm. 
but  made  no  order  in  reference  to  the  deed 
she  had  executed  to  thtf  lumber  company. 
The  defendants  appealed. 

Thornton  &  ThiKnton^  tor  ftppellants. 
Smead  &  Powell,  for  appellee. 

RIDDICK,  3.  (after  stating  the  facts). 
This  la  an  appeal  from  a  decree  ordering 
the  spectflc  perforAiance  of  a  naitract  to  sell 
and  conT«y  land.  The  erldfoiee  la  amply 
Bufflclent  to  support  the  finding  of  the  chan- 
cellor that  the  plaintiff  did  cmitnct  to  sell 
tbte  land  to  the  plaintiff,  and  that  the  lum- 
ber company,  which  afterwards  bon^t  tba 
land  /rom  her,  had  notice  of  his  purchase 
at  the  time  it  purchased.  Bat  the  contract 
of  the  plaintiff  with  Mrs.  Grosa  was  not  In 
writing,  and  the  main  question  In  tlie  case 
Is  whether  tiie  facts  In  proof  are  such  as  to 
take  the  amtract  oat  of  the  statute  of  frauds. 
The  plaintiff  paid  fSO  on  the  purchase  when 
the  contract  was  made,  and  he  took  Imme- 
diate possession  ot  the  land,  and  commenced 
to  clear  and  tnqnoTe  the  land.  Plaintiff,  it 
is  true,  was  ahready  In  possession  of  the 
cleared  land  as  a  tenant;  bat  there  was 
only  an  acre  or  two  of  this  cleaved  land,  and 
fhe  plaintiff  had  no  cmtzol  of  the  uncleared 
land  untU  Us  pnrdiasa  If  tba  <mlj  posses- 
sion shown  bad  bem  that  be  continued  to 
mnaln  in  possession  of  the  land  tliat  he  had 
already  held  as  tenant,  that  would  not  have 
been  sufficient,  but  the  evidoice  shows  that 
he  not  only  held  the  cleared  land,  but  aftw 
the  purchase,  and  In  pursuance  ttf  his  con- 
tract,  plaintiff  took  possession  of  the  un- 
cleared land,  and  commenced  to  make  im- 
provements upon  the  same  by  clearing  the 
same  and  getting  It  ready  for  ealtivatlon. 
He  had  no  authority  as  tenant  to  cat  timber 
and  clear  the  land,  and  these  acts  ot  plaintiff 
shows  that  he  had  taken  possession  of  the 
land  as  owner  thereof.  As  the  evldrace 
shows  tiiat  this  was  done  onder  the  contract 
of  purchase,  we  think  that  thl%  In  eonnec> 
titm  with  the  part  payment  of  the  twice,  was 
Buffldent  to  take  tiie  case  oat  of  the  Btatate^ 
and  to  aathwlse  the  decree  readered  by  fba 
court  Morrison  t.  Pe^,  21  Ark.  110;  Pom- 
eroy  cm  Contracts*  1 116. 

By  some  oversight  the  decree  of  the  court 
made  no  refermce  to  the  deed  of  Mrs.  Cross 
to  tbe  Pearscm  Lumber  Company.  But  un- 
less this  deed  Is  canceled  it  is  evident  that 
a  deed  from  Mrs.  Cross  to  the  plaintiff  will 
be  of  no  avail.  As  this  was  probably  a  mere 


oversight,  the  case.  If  plaintiff  desires,  wmj 
be  remanded  so  that  the  decree  can  be  cor- 
rected In  that  respect,  but,  If  tbat  Is  ioat 
the  additional  cost  must  be  paid  off  by  tbe 
plaintiff.  In  other  reqtects  the  decree  b  af- 
firmed. 


MOORE  V.  STATE. 

(Sapmne  Court  of  Arkansas.   July  8,  1905  > 

HOUIOIDE— EVIDENOB— SnmciEivcT. 

Evidence  held  roffident  to  sustain  i,  coo 
viction  of  murder  in  tbe  first  deKre& 

Appeal  from  Circuit  Court  Union  Countr; 
Charles  W.  Smith,  Judge. 

Kyle  Moore  was  convicted  of  murder  in 
the  first  degree^  and  appeals.  Alltnned. 

W.  M.  Van  Hook,  for  appelhmt.  Bobt  L 
Rogers,  At^.  Qen.,  t<x  tbe  State. 

battle;  X  Kyle  Moore  was  Indicted 
for,  and  convicted  ot,  mmder  in  tba  first  de- 
gree- He  was  charged  vrlth  killing  life 
Moore.  He  appealed  to  this  court 

Was  the  evidence  adduced  at  his  trial  nrf- 
fldent  to  convict  him?  This  is  tbe  only 
qnesttm  in  the  case. 

The  evidence  tended  to  prove  the  follov- 
tog  facts: 

On  Wednesday,  tbe  21st  day  of  December, 
1904,  In  tbe  afternoon,  about  6  o'clock,  ap- 
peUant  brarowed  from  Jim  Johnson  a.  pistol 
—"a  tblrty-elght  doublo^ctloo  Oolta.**  Be- 
tween  0  and  10  o'doca  of  the  same  evenlnt 
an^ellant  and  deceased  vrere  tqgetaier  at  one 
Ben  Tatnm'%  and  later  at  Oreu  Keunedy'i 
shanty,  where  th^  both  dlivlay^  thdr 
tols.  ^niey  left  Kennedy's  a  shnt  time  aftar 
10  o'<dodE,  with  the  avowed  Intention  of  go- 
ing to  a  party  at  Dan  Mooely's  m.  dlsCsnce 
of  three  miles.  After  that  tbe  deceased  die- 
EKteared.  On  the  2d  day  of  January  foUov- 
Ing  his  body  was  ftnmd  near  a  trail,  in  thick 
woods,  the  nearest  way  tot  footmen  to  travel 
to  go  to  Mosely's  frmn  Kuinedy's.  He  was 
shot  In  the  badt,  and  a  ballet  was  extracted 
from  his  body,  whldi  correqKMDded  in  alie 
to  the  pistol  that  appeHant  had  tbat  aig&t 
The  body  was  in  a  Mate  of  deconaposttlin. 
Appelant  reached  the  par^  alone^  and,  caU- 
ing  one  Armstrong  aside,  confidentially  told 
him  that  he  had  kiUed  Uge  Moore,  and  sail 
he  killed  blm  at  a  place  that  was  about 
where  his  body  vras  found,  and  tbat  be 
shot  him  Cour  tlmei^  and  dlqilayed  a  tfstDl 
whl<^  he  said  was  all  he  g<^  and  tbat  d^ 
ceased  did  not  have  any  money.  The  pistol 
was  Identified  as  the  property  of  decessed. 
and  was  traced  by  the  evideDce  adduced  it 
the  trial  from  deceaaed  to  appellant  mm 
appellant  to  Ed.  Afoore,  and  from  Ed.  Moon 
to  John  Ap<A  Moors,  and  waa  inodnced  and 
tdeotifled  at  the  trial.  He  said  he  flred  too 
shots.  A  witness  (Simpson)  passing  near  tbe 
place  aboat  that  time  heard  Cour  pistol  shots 
In  that  direction.  He  Aid  the  deceased  bad 
no  mon^,  which  shows  be  seardted  him.  B 
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was  proved  that  tiie  day  before  the  killing 
was  deceawd'a  pay  day.  Bobbery  seems  to 
hare  been  the  motive  of  the  kUllng,  which 
occurred  In  Union  City,  In  this  state. 

We  think  the  evidence  was  sufficient  to 
sustain  the  verdict. 

Judgment  affirmed. 


HINSON  et  al.  v.  STATB. 
(Supreme  Court  of  Arkanaas.    July  22,  1005.) 

1.  WlTNEBSU  —  iHPSACHlUCnT— iMUAtlRIAI. 

Mattebs. 

In  a  proflecotlon  for  assault  with  Intent  to 
kill  a  witness  for  defendant,  who  was  not  ask- 
ed, and  had  not  testified  as  to  whether  he  knew, 
previous  to  the  difficulty,  that  the  assault  was 
going  to  be  made,  was  asked  "if  he  did  not 
state  •  •  •  that  be  knew  that  there  was 
coing  to  be  a  difficulty,  •  *  *  and  that  he 
went  *  *  *  to  see  it  well  done."  Witness 
replied  in  the  native,  and  the  state  called  the 

Krson  to  whom  the  statement  was  claimed  to 
ve  been  made,  and  he  answered  that  the  wit- 
ness did  make  rach  a  statement.  Held,  that  the 
testimony  of  the  state's  witness  contradicted 
defendant's  witness  on  an  Immaterial  matter, 
and  diould  not  have  been  admitted. 

[BJd.  Note. — For  cases  In  point,  see  vol.  60, 
Cent  Dig.  Witnesses,  {  127&] 

2.  CsiiaMAL  Law— TBIAI/— IHFBOPBB  Aboit- 

mff. 

Argument  of  the  prosecatliu;  attornw  that 
certain  testimony  contradicted  defendants  wit- 
ness on  a  material  point,  and  showed  him  un- 
worthy of  bdlef,  was  improper,  and  prejudicial, 
where  such  testimony  contradicted  uie  witness 
<Hi  an  immaterial  matter. 

8.  HoiaOIDI  —  AOORAVAISD    ASSAUXT  —  nvi- 

nEHCE— BuyJicitwcT. 

In  a  prosecution  for  assault  with  intent  to 
kfU,  evidence  held  sufficient  to  show  that  de- 
fendaots  were  guilty  of  aggravated  aasaolC 

Appeal  ftx>m  ClrcOlt  Court,  St  Francis 
Oonnty;  Hance  N.  Button,  Judge. 

B.  H.  Hlnson  and  B.  S.  Scott  were  con- 
Ticted  of  assault  with  Intent  to  kill,  and 
appeal.  Reversed,  ercept  on  condition. 

R.  H.  Hlnson  and  E.  S.  Scott  were,  In 
March  of  this  year,  engaged  in  logging,  and 
lived  with  their  wives  in  tents  on  the  bank 
of  the  St  Francis  river  northeast  of  Forrest 
City.  Not  far  away  Uved  one  Al.  Smith, 
upon  whom,  on  the  14th  day  of  March,  they 
committed  an  assault  Smith  was  struck 
on  the  head  with  a  stick,  and  severely  hurt, 
and  the  grand  jury  of  St  Francis  county 
Indicted  the  defendants  for  an  assault  with 
Intent  to  kill.  On  the  trial  the  evidence 
showed  the  following  facts:  On  the  night 
of  the  13th  of  March  Smith  Indulged  to  some 
extent  In  Intoxicating  liquors,  and  while  un- 
der the  Influence  thereof  he  went  to  the  tent 
where  Hlnson  lived,  and  Inquired  If  he  was 
there.  On  being  told  that  he  was  not  at 
borne,  he  made  use  of  tnsulting  language 
about  him  In  the  presence  of  HInson's  wife 
and  child.  Scott  and  his  wife  came  from 
tbelr  tent  to  HInson's  tent,  and  after  some 
persuasion  induced  Smith  to  return  to  his 
borne.  The  witnesses  say  that  after  Smith 
returned  home  be  came  out  of  his  house  with 


a  sbo^nui  and  pistol  and  fired  Into  the  tent 
One  of  the  bullets  from  the  pistol,  bo  the 
witness  testified,  passed  through  the  tent  not 
far  from  where  Mrs.  Hlnson  was  seated  in 
the  tent  with  her  child.  Witnesses  also 
testified  that  Smith,  while  at  the  tent  made 
threats  against  Hlnson.  The  next  day,  while 
Smitii  was  near  the  place  where  logs  were 
being  placed  In  the  river,  Scott  accosted 
him,  and  requested  him  to  pay  the  money 
that  Smith  owed  him.  Smith  told  him  that 
he  would  do  so,  but  said  that  he  might  have 
to  go  to  his  house  to  get  the  money.  Scott 
then  said  that  when  they  arranged  their 
business  matters  he  wanted  Smith  to  settle 
for  his  conduct  of  the  previous  night  To 
quote  the  language  of  one  of  the  witnesses 
for  the  state:  "Smith  then  asked,  'What 
have  I  dtme?*  Mr.  Scott  said:  'You  curbed 
me,  and  abused  me.  You  called  me  a  son 
of  a  hitch,  and  threatened  to  kilt  me.*  Mr. 
Smith  said:  'I  did  not  do  It  If  I  did,  1 
apologize  to  you  for  it'  And  about  that 
time  Mr,  Scott  struck  him  on  the  side  of 
the  bead  with  a  stick,  ataggorlng  him,  and 
knocked  him  partially  down;  and  I  think  be 
struck  him  again.  About  the  same  time  the 
defendant  Hlnson,  who  was  standing  near, 
ran  up,  and  struck  Mr.  Smith  with  a  stick, 
and  knocked  him  down.  I  think  he  struck 
him  two  or  three  times — once  on  the  back, 
and  once  or  twice  on  the  head.  When  Mr. 
Hlnson  took  part  In  the  fight  Mr.  Scott  quit, 
and  Scott  and  I  caught  hold  of  Hlnson,  and 
tried  to  pull  him  off  of  Mr.  Smith.  Hlnson 
had  dropped  his  stick,  and  bad  Smith  by 
the  throat  with  one  hand  and  was  hitting 
him  with  the  other.  While  Scott  and  I  were 
trying  to  separate  Hlnson  and  Smith,  they 
became  engaged  In  a  scnlBe  for  a  pistol  In 
Smith's  right  hip  pocket,  and  one  Mr.  J,  8. 
Turner  ran  up  and  took  the  pistol  from  both 
of  thffiDO,  and  carried  It  and  gave  It  to  Mr. 
Bally,  who  was  titting  near  in  a  wagon. 
When  we  succeeded  In  separating  Hlnson 
and  Smith,  Smith  started  off  towards  his 
house.  When  he  had  gone  but  a  short  dis- 
tance, Hlnson  broke  loose  tfom  us,  and  fol- 
lowed Smith,  ovwtook  him,  and,  I  think,  he 
struck  him  two  or  three  times.  Mr.  Oarrett 
went  up,  and  caught  bold  of  Hlnson,  and 
Smith  got  up  and  started  towards  his  home, 
and  Hlnson  threw  his  stick  after  him."  The 
sticks  with  which  the  assault  was  made 
were  Introduced  in  evidence,  and  a  witness 
testified  that  a  man  could  be  killed  with 
them.  Other  witnesses  testified  that  after 
Hlnson  commenced  his  assault  upon  Smith 
that  Scott  made  no  further  effort  to  Injure 
Smith,  but  en  the  contrary,  endeavored  to 
prevent  Hlnson  from  striking  him.  There 
was  some  testimony  on  the'  part  of  the  de- 
fendant that  Smith  attempted  to  draw  a  pis- 
tol during  the  assault,  and  Hlnson  testified 
that  he  struck  Smith  because  he  thought  he 
was  about  to  draw  his  pistol  in  the  effort 
to  carry  out  the  previous  threats  against 
himself  and  Scott  The  Jury  returned  a  ver- 
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diet  of  guilty  agalnBt  both  defendants  for 
tbe  crime  of  assault  with  Intrat  to  klU,  and 
assessed  the  pontohmeat  of  each  of  them  at 
one  year  In  tbe  penitentiary,  and  Judgment 
was  rendered  against  them  accordingly,  and 
they  appealed. 

B.  J.  WUUams,  for  appellants.  Bobt  I*. 
Sogers,  Attr.  Ctan^  for  the  State. 

BIDDICE,  J.  (after  stating  the  facts). 
Tble  is  an  appeal  from  a  Judgment  convict- 
ing the  defendant  of  an  assault  with  Intent 
to  kill  one  Al.  Smith.  While  the  evidence 
does  not  folly  satisfy  us  that  either  of  the 
defendants  Intended  to  kill  Smith,  the  as- 
sault made  by  Hlnson  was  very  persistent, 
and,  had  no  one  Interfered,  might  have  re- 
salted  in  the  death  of  Smith.  As  to  Hlnson, 
therefore,  we  think  tbe  evidence  Is  sufficient 
to  sustain  the  Judgment  The  evidence 
against  Scott,  while  It  shows  an  assault, 
does  not,  to  our  minds,  show  an  Intent  to 
kill.  Before  noticing  that  point  In  future, 
we  call  tbe  attention  to  the  a^nm^t  of  tbe 
appellants  that  Improper  evidence  was  ad- 
mitted against  tbem.  One  Qarrett,  who  tes- 
tified for  tbe  defendants,  and  whose  daugh- 
ter was  tbe  wife  of  Scott,  was  asked  on  bis 
cross-examination  by  tbe  attorney  for  the 
state  "If  be  did  not  state  to  one  Dnfce,  a 
day  or  two  after  tbe  difficulty,  while  he 
(Qarrett)  was  on  bis  way  to  Bound  Pond, 
that  be  (OarretQ  knew  that  tiiere  was  going 
to  be  a  difficulty  between  Scott  and  Bmlth 
when  tbey  met,  and  that  be  went  down 
there  wbere  they  were  to  see  It  well  done." 
Tbe  defendants  objected  to  tbe  asking  .of 
this  question,  but  tbe  court  OTemiled  Ute 
objection,  and  tbe  witness  responded  that 
he  had  made  no  such  statement  to  Duke  or 
to  any  one  else.  Afterwards  tbe  atUnmey 
for  the  state  waa^  over  tbe  objecttcnu  of  tbe 
defendants,  permitted  to  ask  Duke  wbetbtf 
Garrett  bad  made  such  statement  to  him. 
Tbe  answer  of  the  witness  was,  "Tes,  sir; 
be  told  me  that  be  knew  there  was  going 
to  be  a  row  next  morning,  and  that  he  went 
ddwn  there  to  see  it  out"  Now,  the  witness 
Garrett  was  not  asked  whether  or  not  the 
defendants  or  either  of  tbem  bad  not  toli 
him  that  tbey  Intended  to  bare  a  difficulty 
with  Smltb.  or  make  blm  settle  for  his  con- 
duct of  the  previous  night  He  was  not  ask- 
ed to  state  whether  he  knew  there  was  go- 
ing to  be  a  difficulty  between  the  defendante 
and  Smltb  before  It  bappened,  or  If  he  bad 
any  reason  to  believe  that  there  would  be 
trouble  between  them  previous  to  the  diffi- 
culty. If  these  qoestitHis  had  been  asked, 
and  bad  been  answered  in  tbe  negattve,  tiien, 
to  refresh  his  mraoory,  or  to  impea<A  bim, 
the  witness  might  bare  been  asked  if  he  had 
not  made  ctmtrary  stetemente  to  Duke.  But, 
without  having  asked  tbe  witness  anything 


of  his  own  previous  knowledge  of  the  diffi- 
culty, the  attorney  for  tbe  state  propounded 
to  the  witness  tbe  question  as  to  -whether 
he  had  not  previously  stated  to  Duke  after 
the  fight  that  "be  luiew  there  was  going  to 
be  a  row  next  morning,  and  went  down  there 
to  see  it  out."  As  the  witness  answered 
this  question  In  the  negative,  no  prejudice 
would  have  resulted  had  not  tbe  court  per- 
mitted the  state,  by  Its  attorney,  to  prove 
by  Duke  that  the  witness  had  steted  to  blm 
after  tbe  difficulty  that  he  knew  It  was  go- 
ing to  teke  place,  and  went  down  to  see  It 
out.  Now,  as  Garrett  was  not  asked  and 
did  not  testify  whether  he  knew  previous  to 
the  difficulty  that  the  assault  was  going  to 
be  made,  It  was  entirely  Immaterial  what 
he  said  to  Duke  on  the  subject,  for  the  an- 
swer did  not  tend  either  to  corroborate  or 
contradict  bis  previous  testimony,  tor  tbe 
reason  that  he  had  not  testified  on  that 
point.  This  testimony  of  the  witness  Dnke 
contradicted  Garrett  about  an  Immaterial 
matter,  and  should  not  have  been  permitted. 
That  the  admission  of  this  Improper  testi- 
mony was  probably  prejudldal  is  shown  by 
the  argument  of  the  prosecuting  attcraey, 
tor  he  contended  in  his  argument  before  tiie 
Jury  that  this  testimony  of  Duke  contradict- 
ed Garrett  on  a  material  point  snd  showed 
that  he  was  unworthy  of  belief.  It  may 
have  also  aroused  In  tbe  minds  of  the  Juiy 
a  suspicion  that  the  assault  upon  Smith  was 
premeditated,  and  caused  them  to  find  the 
defendante  guilty  of  a  higher  grade  of  crime 
than  tbey  would  otherwise  have  done.  PnqK 
er  exceptlims  were  saved  both  to  tbe  ad- 
misston  of  this  evidence  and  to  tbe  argo- 
ment  of  prosecuting  attorn^  based  vptm  tt. 
We  are  of  the  opinion  tbat  erldeiioe  was 
Incompetent  and  that  for  ttutt  reaaiHi  tbe 
argument  also  was  Impnwer  and  i^adld^ 
In  conclusion  we  will  say  that  tbougta  tbm 
may  be  evidmce  snffldent  to  aoppnt  tba 
Judgment  of  an  assault  with  Intent  to  kin 
against  the  defendants,  we  ted  vety  doobt- 
fid  on  that  point  especially  as  to  ttie  de- 
fendant Scott  But  while  we  have  doubt  as 
to  wbetber  tbe  defendante  intended  to  kill 
Smith  or  not;,  we  think  It  Is  clear  Oiat  tber 
were  not  Justified  in  making  the  aasaolt  up- 
on blm.  Tbe  evidence  makes  it  very  dear 
that  both  of  these  defendante  w««  gollty 
of  an  aggravated  assault  and  one  of  tbem 
may  have  been  guilty  of  a  blgbn  crima  On 
the  whole  case  we  are  of  tbe  ottfnlon  tbat 
the  Judgment  may  be  reversed,  and  a  new 
trial  ordered,  unless  the  Attorney  Qcnenl 
should  prefer  to  have  tbe  Jnd^nent  sna- 
telned  against  ^em  for  one  of  tiie  lower 
grades  of  crime  included  In  Ibe  Indictment. 
Unless  be  files  a  motion  to  tbat  tfect  within 
one  week,  the  Judgment  ^1  be  revetaed,  and 
a  new  trial  ordered. 
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CBOBBT  r.  HBNRT. 
(Sai^enw  Ooort  of  ArkaiuM.  July  ISOB.) 

1.  TBU8TB  —  Rcsaz.TiNo  Tbusib  —  Etidkhob 
— SninoiriicT. 

In  a  Bult  to  procore  the  declaration  of  a 
resaltinr  trust,  evidence  held  sufficient  to  sap- 
port  a  findini  th^  defendant  bought  the  swop- 
erty  as  tmatae  for  plaintiff  and  idabitlff  paid 
for  it. 

2.  Sakk— Chabaotis  or  Fmoor. 

GonatmctlTe  tnuta  aongfat  to  be  proved 
parol  evidence  cannot  be  establUbed  by  slightly 
prepondnatlng  taBtinumy,  or  anything  abort  of 
evidence  that  n  clear  and  latisfactory. 

[Ed.  Note.— For  cases  In  pointy  na  toL  47, 
Cent  Dig.  Trusts,  %  160.] 

3.  Samb— Statute  of  Fbaudb. 

Where  one  pays  the  price  of  land,  title  to 
-whidi  ii  taken  by  another  under  a  parol  agree- 
ment that  the  latter  shall  hold  the  title  in  trust 
for  him,  a  trust  resnlta  In. favor  of  the  fc«iner 
by  operation  of  law  from  such  payment  of  the 
price,  notwithstanding  the  statute  of  frauds. 

[Ed.  Note.— 7or  cases  In  point,  see  ToL  47, 
Gent  Dig.  Trusts,  {  03.] 

Appeal  from  Miller  Cbancery  Oonrt;  Jamea 
I>.  Sharer,  Chancellor. 

Suit  by  George  ^nry  agslnst  Ike  Onwby. 
From  ft  decree  for  p,lalntlff,  defendant  Ap- 
peals. Affirmed. 

A.  If.  Oerrlson,  for  ai^ellant 

Mcculloch,  J.  George  Hmry,  the  ap- 
pellee,  broaght  this  snit  in  chancery  agatnat 
appellant,  Ike  Crosby,  seeking  to  have  de- 
clared In  his  favor  a  resulting  trust  In  a  cer- 
tain tract  or  lot  of  real  estate  in  the  city  of 
rrexarkana,  conveyed  by  Mrs.  Annie  L.  Doyle 
to  appellant  The  chancellor  granted,  the 
prayor  of  the  complaint,  and  entered  a  de- 
cree declaring  the  plaintiff  to  be  the  equi- 
table owner  of  said  property,  and  ttiat  the  de- 
fendant, Crosby,  held  the  legal  title  in  trust 
for  the  plaintiff.  The  decree  divested  the 
title  out  of  said  defendant,  and  vested  same 
in  the  plaintiff,  and  the  d^udant  appealed 
to  this  court 

In  the  year  188S  'Batof  became  the  owner 
In  fee  simple  of  the  property  In  question,  and 
occupied  the  same  as  bis  homestead.  He 
subsequently  mortgaged  the  properly,  and  In 
1894  it  vras  sold  nndar  foreclosure  decree, 
and  the  purchaser  at  that  sale  conveyed  It 
to  Mrs.  Doyle.  In  January,  1895,  Crosby, 
by  verbal  agreement,  purchased  the  property 
from  Mrs.  Doyle's  agent  at  the  price  of  $150, 
payable  $25  at  once,  and  the  balance  In 
monthly  installments  of  $10  until  the  full 
price,  with  interest,  sbooid  be  paid.  The 
agent  testified  that  be  did  not  make  the  first 
payment  of  $2r>  and  tbe  first  montlily  In- 
Btallment  until  May  IT,  180S,  and  was  usual- 
ly tardy  In,  bis  payments,  but  made  the  final 
payment  of  $10  on  May  3,  1808,  making  the 
total  sum  of  $190  principal  and  interest 
Mrs.  Doyle  thereupon  delivered  to  him  her 
deed  conveying  the  property  to  him.  Hen- 
ry's wife  is  a  stepdaughter  of  Crosby,  and 
lie  claims  that  Crosby  bought  the  property 
from  Mra  Doyle  pursuant  to  an  agreement 


that  he  should  do  so  for  Henry's  benefit,  that 
he  (Henry)  should  pay  the  price,  and  that 
Orosby  should  reconv^  the  property  to  him 
as  soon  as  he  procured  a  deed  from  Mrs. 
Doyle.  Heni7  testifies  to  these  facts,  and 
also  that  be  paid  to  Crosby,  from  time  to 
time,  the  several  amounts,  vtalch  Crosby 
paid  over  to  Mrs.  Doyle's  agent  He  also 
testifies  that  after  the  execution  of  Mrs. 
Doyle'a  conveyance  to  Crosby  the  latter  had 
agreed  to  convey  the  property  to  blm  In  com- 
pliance with  their  agreement,  but  had  failed 
to  do  so,  and  subsequently  repudiated  the 
agreement,  and  refused  to  execute  the  con- 
veyance. As  to  these  facts  his  testimony  is 
corroborated  by  that  of  two  other  witnesses, 
one  Richardson  and  wife.  Henry's  wife  also 
testified  that  her  husband  sent  the  money  to 
her,  from  tln^  to  tlm^  from  Dallas,  Tex., 
where  be  was  at  work,  and  that  she  paid  it 
over  to  Crosby  to  be  used  In  paying  for  the 
property.  She  testified  that  she  made  one  or 
two  payments  direct  to  Mrs.  Doyle's  agent, 
but  that  those  payments  were  made  in  the 
name  of  Crosby.  Tbe  agent  testified  that 
she  made  the  alleged  payments  In  Crosby's 
name.  Henry  la  in  possession  of  the  prop- 
erty, and  has  occupied  it  continuously  since 
1888,  and  ui^ed  this  circumstance  in  su^wrt 
of  his  claim.  Crosby,  In  his  answer,  under- 
takes to  explain  Henry's  continued  posses- 
sion by  saying  that  he  allowed  Henry  to  oc- 
cupy the  place  free  of  rent  in  consideration 
of  the  fact  that  he  (Crosby)  occupied  free  of 
rent  during  the  same  period  a  house  and  lot 
owned  by  Henry's  wife.  In  bis  deposition 
he  says  that  Henry's  wife  allowed  him  and 
his  wife  (her  mother)  to  occupy  the  bouse  on 
account  of  that  relationship.  Henry  and  bis 
witnesses  testified  that  Crosby  paid  rent  on 
the  property  he  occupied.  Crosby  denies 
that  he  ever  agreed  to  buy  the  property  for 
Henry,  or  that  the  latter  paid  any  of  the 
purchase  price.  On  tbe  contrary,  be  swears 
that  he  bought  the  property  in  his  own  name 
for  his  own  use,  paid  for  it  with  his  own 
money,  and  bad  no  agreement  with  Henry 
concerning  it 

All  the  parties  are  negroes,  with  limited 
education  or  none  at  all,  and  there  are  many 
Inaccuracies  and  some  Inconsistencies  In  the 
testimony  of  each.  This  Is  equally  true  of 
the  testimony  of  each,  and  the  controversy 
Is  resolved  into  a  "swearing  match"  between 
Crosby  on  the  one  side  and  Henry  and  his 
wife  (she  being  permitted  to  testify  to  pay- 
ment made  by  her  as  agent  for  her  husband) 
and  Richardson  and  his  wife.  Aa  to  the  main 
fticts  whether  Crosby  bought  the  property  as 
trustee  for  Henry  and  whether  Henry  paid 
for  it,  Crosby  testifies  one  way  and  Henry 
and  bis  witnesses  another.  Tbe  testimony  Is 
irreconcilable,  and  the  version  of  one  side  or 
the  other  must  be  entirely  rejected.  Tbe 
chancellor  accepted  tbe  statement  of  Henry 
and  his  witnesses  as  true,  and  we  cannot  say 
that  his  conclusion  was  erroneous.  We  are 
not  unmindful  of  the  rule  announced  by  this 
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court,  and  well  lapported  bj  other  author- 
ity, that  constructlTe  trusts  sought  to  be 
proved  by  parol  evidence  cannot  be  e8tal>- 
llehed  by  slightly  preponderating  testimony, 
or  anything  short  of  evidence  that  Is  clear 
and  satisfactory.  Hilar  t.  Henry  (Ark.)  88 
S.  W.  673,  and  cases  there  cited.  Bnt  In 
this  case  there  Is  a  very  decided  preponder- 
ance In  favor  of  the  appellee,  and  a  refusal 
to  accept  bis  version  of  the  facts  and  to 
grant  the  relief  sought  would  be  entirely  ar- 
bitrary. Nor  does  this  conclusion  controvert 
the  rule  that  an  express  parol  trust  is  void 
under  the  statute  of  frauds.  The  trust  here 
arises,  not  from  the  express  agreement  of 
Crosby  to  purchase  the  land  for  the  benefit 
of  Henry,  but  from  the  payment  of  the  pur- 
chase price  by  Henry  under  the  agreement 
that  the  purchase  should  be  for  blm.  The 
trust  results  under  those  circumstances  by 
operation  of  law,  and  the  fact  that  Crosby 
expressly  agreed  to  hold  the  title  In  trust 
does  not  change  Its  character  as  a  resulting 
trust  Grayson  t.  Bowlln,  70  Ark.  14&,  66 
S.  W.  658. 
Decree  affirmed. 


MUTUAL  LIFB  INS.  00.  T.  ABBOT. 
(Supreme  Court  of  Arkansas.   July  22.  lOOBu) 

1.  Life  Insuunci  —  Souoitino  Aoirt  — 
Wjlivbb  or  PAnanT  or  Pbudum  ~  Au- 

THO&ITT. 

A  soliciting  agent  employed  by  a  general 
agent  of  an  insurance  company,  regulnng  all 
premiums  to  be  paid  in  cash,  cannot  bind  the 
company  by  accepting  notes  in  lieu  of  cash  for 
a  premium,  nor  by  agreeing  that  default  in 

fiayment  of  premlams  shall  not  work  a  for> 
eiture  of  the  policy. 

[Ed.  Note. — For  cases  in  point,  see  vol.  28, 
Cent.  Dig.  Insurance,  81  948,  967.] 

2.  Sahb— GsNBau.  AoBur— Waives  or  Gash 

PATHBNT  of  PBKlfinHS— AlTTBOBnT. 

An  agent  of  an  Insurance  company  clothed 
with  authority  to  transact  generally  the  com- 
pany's business  in  a  state  and  to  collect  the 
premiums,  and  granted  permissiw  to  accept 
notes  to  himself  In  lieu  oi  cash  raramlnm  pay- 
ments, the  company  looking  to  him  insteaa  of 
the  policy  holder,  has  authori^  to  bind  the 
company  by  accepting  notes  in  Ilea  of  cash  pay- 
ments of  premiuniB,  whether  be  paid  tin  com- 
pany or  not. 

[Ed.  Note.— For  coses  in  point,  see  voL  28. 
Cent  Dig.  Insurance,  H  948,  858,  957.] 

8.  Saub  — AcTioif  on  PouoT— Waivbb  or 
Payment  or  Pbehiuks  —  Acceptanob  of 
Notes— E  viDENOB—lNSTBDCTiona. 

Where,  in  an  action  on  a  life  policy,  is- 
sued by  a  company  requiring  cash  payments  of 
premiums,  the  evidence  on  the  issue  whether 
the  general  agent  of  the  company  authorized  to 
accept  notes  accepted  notes  m  hea  of  cash  for 
the  first  year's  premium  on  the  jfollcj  on  the 
nnderstanding  that  failure  to  pay  the  same  at 
maturity  should  not  work  a  forfeiture  of  the 
policy  was  conflicting,  an  instruction  limiting  a 
recovery  on  finding  that  the  general  agent  ao- 
cepted  the  notes  In  lien  of  cash  payment  oor- 
ractly  submitted  the  question  to  the  jnry. 
4.  SaUE— EVIDBNCB— StrrnoiBNOT. 

Evidence  in  an  action  on  a  life  policy  held 
to  warrant  a  finding  tiiat  the  general  agent  of 
the  insurer  accepted  the  policy  holder's  notes 


in  lien  of  cash  payment  of  prendnm  when  the 
policy  was  dsuvered,  autiiorljring  a  recoro? 
though  the  notes  were  not  paid. 

Appeal  from  Circuit  Court,  Pulaski  Oono- 
tr;  Edward  W.  Winfletd.  Judge. 

Action  by  Mary  E.  Abbey  against  the  Mu- 
tual Life  Insurance  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Edwards  Lyman  Short  and  Bose,  Hem- 
ingway &  Rose,  for  ain>ellant  Murphy  ft 
Mehaffy  and  James  P.  Clarke,  for  appellee. 

HILL,  a  J.  Mr.  H.  L.  Bemmel  was  a 
general  agent  of  the  appellant  life  Insurance 
company,  being  district  manager  for  tbe 
state  of  Arkansas.  Mrs.  Oeurge  waa  a  so- 
liciting agent  of  Mr.  Bemmel's.  Tbe  com- 
pany accepted  no  notes  for  premiums,  but 
Mr.  Bemmel  authotlzed  his  solicitors  to  take 
notes  for  premiums,  and  directed  th^n,  when 
the  party  was  not  strong  financially,  to  di- 
vide the  annual  premium  into  quarteriy  pay- 
ments. When.  Mr.  Bemmel  qiproved  the 
notes  tutea  by  the  solicitMS,  and  the  appU- 
catixm  was  accepted  by  the  company,  and 
the  policy  written,  be  would  pay  the  first 
note  and  deliver  the  policy.  The  company 
required  all  premiums  to  be  paid  In  cash, 
and  if  Mr.  Bemmel  took  a  note  he  paid  the 
company,  and  the  note  was  his  individual 
property.  He  transacted  90  per  cent  of  his 
business  In  notes,  and  the  company  was 
aware  of  his  method  of  business.  Geo.  M. 
Farr  was  a  letter  carrier  in  the  city  of  Little 
Bock,  and  Mrs.  George  solicited  him  to  take 
life  insurance  with  the  comi>any  she  was 
working  for.  She  succeeded  in  getting  him 
to  aK>ly  for  a  $2,000  policy,  and  his  appli- 
cation was  accepted,  and  the  policy  written 
and  delivered.  He  paid  no  cash,  bnt  he  and 
bis  wife  executed  four  promissory  notes.  In 
usual  form  of  negotiable  notes,  to  tbe  order 
of  Mrs.  George,  due  three,  six,  nine,  and 
twelve  months  from  date,  respectively.  Tbe 
quarterly  premiums  were  due  In  advance, 
and  tbe  effect  of  these  notes  was  to  carry 
the  payments  over  a  period  of  one  year,  in- 
stead of  nine  months.  The  agreement  when 
the  notes  were  executed,  and  the  sutmeqnent 
conduct  of  Farr,  are  subjects  of  sharp  con- 
flict in  the  evidence.  Farr  paid  none  of  the 
notes,  and  died  before  the  fourth  note  be- 
came due,  and  his  widow,  who  has  remar- 
ried, brought  suit  on  the  policy,  and  recov- 
ered in  the  circuit  court,  and  the  company 
has  appealed. 

The  evidence  adduced  on  the  part  of  Mrs. 
Fair  (now  Mrs.  Abbey)  was,  in  substance: 
That  th^  was  an  understanding  with  Mrs. 
GJeorge  that  there  was  to  be  no  forfeiture  of 
tbe  policy  till  the  fourth  note  fell  dne,  and 
she  was  preparing  to  pay  the  notes  at  the 
end  of  the  year,  l^at  whoi  the  first  one 
came  due  they  were  to  pay  it,  and,  if  not. 
that  Mrs.  George  would  stand  good  for  it; 
and  that,  if  a  stipulation  bad  been  put  In 
the  notes  that  the  policy  would  forfeit  whew 
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any  note  was  not  paid,  she  would  not  have 
si^ed  them.  That  after  Farr'a  death  Mrs. 
Oeorge  told  her  to  pay  Mr.  Remmel  the  mon- 
ey, that  the  policy  was  as  good  as  ever,  and 
that  she  (Mrs.  George)  had  an  Interest  of  $40 
In  the  premium.  The  notes  were  never  re- 
turned to  her  or  to  Parr.  The  testimony  on 
behalf  of  the  company  was,  in  substance: 
That  Farr  was  told  that  the  policy  would 
forfeit  on  nonpayment  of  any  one  of  the 
notes;  that  at  his  request,  and  on  his  prom- 
ises to  repay  the  amounts,  Mrs.  Qeorge  got 
Mr.  Remmel  to  pay  each  of  the  two  flrat 
notes,  and  that  Farr  afterwards  declined  to 
pay  or  continue  the  policy,  and  said  he  would 
take  cheaper  insurance;  that  Mrs.  George 
indorsed  the  first  and  second  notes  to  Mr. 
Remmel,  but  did  not  indorse  the  last  two; 
that  the  last  notes  were  never  accepted  by 
Bemmel,  but  merely  retained  by  him  with 
the  understanding  that  as  each  note  was 
paid  he  would  accept  the  nert  one.  After 
Burr's  death  Mr.  Bemmel  gave  the  last  two 
notes  to  a  clerk  to  return  to  Mrs.  Farr,  and 
the  clerk  lost  them.  The  evidence  is  nndls- 
pnted  that  Mrs.  George  was  the  agent  of  Mr. 
Remmel,  and  had  no  express  authority  to 
accept  notes  finally;  only  to  take  them  sub- 
ject to  his  approval  and  acceptance.  Mr. 
Remmel  wrote  Farr  several  letters  demand- 
ing payment  of  each  of  the  first  notes,  ex- 
plaining that  he  had  paid  them  to  the  com- 
pany, thereby  giving  and  continuing  life  to 
the  policy;  and  he  threatened  suit  upon  them, 
and  finally  offered  to  grant  further  Indul- 
gence if  he  would  get  a  surety. 

Mrs.  George  had  no  right  to  waive  cash 
payment  and  accept  notes  therefor.  She  was 
a  mere  soliciting  agent  under  the  general 
agent,  and  she  could  not  bind  the  company 
by  accepting  notes  In  Hen  of  cash  for  the 
flrat  or  any  subsequent  premium.  Nor  could 
she  bind  the  company  by  any  agreement 
that  default  In  payment  of  premiums  would 
not  forfeit  the  policy.  Ins.  Co.  v.  Hampton, 
54  Ark.  78,  14  S.  W.  1092;  Ins.  Co.  v.  Ken- 
nerly,  60  Ark.  532,  31  S.  W.  155;  Ins.  Co.  v. 
Humphrey,  62  Ark.  348,  35  S.  W.  428,  64 
Am.  St  Rep.  297;  FIdellQr  Mutual  Ins.  Co. 
T.  Bussell  (Ark.)  86  S.  W.  816;  Ins.  Co.  t. 
liCWls,  187  U.  S.  336,  28  Sup.  Ct  126,  47  U 
BkL  204.  Mr.  Remmel,  the  general  agent, 
was  clothed  with  authority  to  transact  gen- 
erally the  company's  business  In  this  state, 
and  to  collect  the  premiums,  and  was  per- 
mitted by  the  company  to  accept  notes  to 
blmself  In  lieu  of  cash  to  the  company,  the 
<M>mpany  looking  to  him  Instead  of  the  policy 
holder  for  the  cash  in  such  cases.  This  gen- 
eral power  gave  him  authority  to  bind  the 
company  by  accepting  notes  In  lieu  of  cash; 
and,  whether  he  paid  the  company  or  not, 
-when  he  accepted  a  note  and  waived  cash 
payments  the  company  was  bound  by  his 
act,  for  It  was  within  the  apparent  scope  of 
his  agency.  See  MlIIw  r.  Ufe  Ins.  Co.,  12 
Wall.  (U.  S.)  285,  20  L.  Ed.  398,  and  long 
line  of  deciri<Hii  following  and  approving  It 


collected  in  7  Rose's  Notes  on  U.  S.  Reports, 
pp.  546-549.  In  Ids.  Co.  v.  Fwdyce,  62  Ark. 
562,  36  S.  W.  1061,  64  Am.  St.  Rep.  305,  this 
court  approved  the  doctrine  above  stated, 
and  said  It  was  in  accordance  with  "the  con- 
sensus of  modem  authority."  In  Southern 
life  Insurance  Company  v.*  McCain,  96  U. 
S.  84,  24  L.  Ed.  653.  the  Supreme  Court  of 
the  United  States  said:  "The  law  is  equally 
plain  that  special  Instructions  limiting  the 
authority  of  a  general  agent,  whose  power 
would  otherwise  be  coextensive  with  the 
business  Intrusted  to  him,  must  be  commu- 
nicated to  the  party  with  whom  he  deals,  or 
the  principal  will  be  boxmd  to  the  same  ex- 
tent as  If  no  special  InstmctlonB  were  given. 
Were  the  law  otherwise,  the  door  would  be 
open  to  the  commission  of  gross  frauds. 
Good  faith  requires  that  the  principal  shall 
be  held  by  the  acts  of  one  whom  he  has  pub- 
licly clothed  with  apparent  authority  to  bind 
him.  Story  on  Agency,  SS  126, 127,  and  cases 
there  cited."  The  court  sent  the  case  to  the 
Jury  under  Instructions  correctly  embodying 
the  principles  above  stated.  The  right  to  a 
recovery  was  limited  to  finding  from  the  evi- 
dence that  Mr.  Bemmel  accepted  the  notes 
and  instructing  that  there  could  be  no  recov- 
ery on  any  agreement  or  understanding  with 
Mrs.  George  to  this  effect;  that  the  Jury 
must  find  that  Mr.  Remmel  accepted  the 
notes  In  Hen  of  cash  payment,  Including  the 
third  note,  before  the  beneficiary  could  recov- 
er. The  jury  vras  correctly  Instructed,  and 
has  found  that  Remmel  accepted  all  of  the 
notes.  The  question  of  dlfliculty  before  the 
court  Is  whether  there  is  legally  sufficient 
evidence  to  snstaln  this  finding.  There  Is 
[HMltlve  testimony  from  Mr,  Remmel  and 
Mrs.  George  that  only  the  first  two  were 
acc^ted,  but  Mrs.  George's  testimony  is  con- 
tradicted either  directly  or  by  necessary  Im- 
plication on  all  material  matters  by  Mrs. 
Abbey.  Against  this  positive  testimony  of 
Mr.  Remmel  and  Mrs.  George  are  these  facts: 
Mr.  Remmel  took  and  retained  all  four  notes, 
and  promptly  paid  the  company  for  the  first 
two  as  they  fell  due.  They  were  negotiable, 
and  not  due,  and  did  not  belong  to  him  un- 
less he  had  accepted  them;  and  yet  he  re- 
tained all  of  them  long  aft^  Farr  had  de- 
faulted on  the  first  two,  and  after  he  had 
re[>eated]y  threatened  suit  on  them.  The 
taking  of  four  notes  Instead  of  one  Indi- 
cates that  credit  was  to  be  extended  Cor  the 
first  year,  and  not  merely  the  first  quarter, 
and  tiie  absence  of  a  clause  in  the  notes  for- 
feiting the  policy  In  case  of  default  gives 
color  to  this  theory.  If  Farr  gave  the  notes 
with  that  understanding  with  Mrs.  George, 
their  retention  by  Bemmel  would  Indicate 
an  approval  of  that  agreement  of  his  agent 
Farr  put  out  these  tour  absolute  obligations, 
good  in  the  hands  of  an  Innocent  purchaser, 
and  there  was  no  consideration  tor  any  of 
them  except  the  first  when  they  were  taken, 
under  Mr.  Bemmel's  theory,  and  yet  after 
three  defaults  they  aze  stUI  retained,  and  ttie 


Digitized  by  Google 


952 


88  SOUTHWESTBBN  BEPOBTBIL 


fourtb.  yet  not  dn^  alM  retained,  llieae 

and  other  facta  tn  evidence  are  tnffldent  to 
support  the  finding  that  the  notes  were  ac- 
cepted by  Mr.  Bemmel  when  the  policy  was 
delivered. 
The  Jodcment  is  affirmed. 


QOLET  T.  8TATB. 

(Snpreme  Court  of  Arkansas.   July  22,  1905.) 

MnaOBB^Evi  DBNCK— SumciKHOT. 

Evidence  Add  atiffielent  to  support  a  oon- 
viction  of  murder  In  the  first  degree. 

Appeal  from  Clnmlt  Conr^  Union  County; 
Charles  W.  Smith.  Judge. 

One  Ooley  was  convicted  of  murder,  and 
appeals.  Affirmed. 

B.  O.  Harper  and  W.  M.  Van  Hook,  for 
appellant  Bobt  L.  Bogus,  Atty.  Gen^  tm 

the  State. 

UcCULLOCB,  J.  Appellant  was  Indicted 
at  the  March  term,  1905,  of  the  Union  circuit 
court  for  the. crime  of  murder  In  the  first 
degree.  He  vres  tried,  and  convicted  of  th« 
degree  of  murder  charged,  and  appealed  to 
this  court 

The  appeal  questions  only  the  sufficiency 
of  the  evidence,  no  objections  having  been 
made  to  the  Instructions  of  the  court;  and 
no  error  In  the  proceedings  is  assigned.  The 
deceased  was  a  brother-in-law  of  appellant 
and  was  waylaid  and  shot  while  he  was  rid- 
ing along  a  public  road.  His  body  was  found 
lying  in  the  road  with  12  buckshot  wounds, 
and  the  wadding  from  a  gun  was  found  near 
the  body.  Twenty-one  gun  shells  loaded  with 
buckshot  were  found  buried  under  appel- 
lant's porch,  and  the  wadding  In  these  shells 
corresponded  with  that  found  near  the  dead 
body.  When  arrested,  appellant  disclaimed 
any  knowledge  of  the  death  of  deceased,  but 
later  confessed  to  the  sheriff  and  others  that 
he  had  shot  deceased,  and  gave  as  a  reason 
that  deceased  had  been  "slipping  around  his 
house  trying  to  shoot  him."  He  admitted 
that  he  stood  behind  a  tree  on  the  roadside, 
and  saw  deceased  and  another  man  pass, 
and,  icnowlng  that  deceased  would  return 
that  way  soon,  waited,  and  shot  him  as  he 
repassed.  Another  witness  introdnced  by 
the  state  testified  that  on  the  day  of  the 
killing  appellant  came  to  the  house  of  wit- 
ness and  bought  a  shotgun,  promising  to 
pay  witness  therefor  the  following  Saturday, 
but  returned  the  gun  Sunday  night  (the  kill- 
ing having  occurred  on  Saturday),  and  asked 
witness  to  take  It  back.  He  also  testified  that 
appellant  met  him  at  the  coroner's  Inquest 
and  asl:ed  bim  not  to  say  anything  about 
him  (appellant)  having  had  the  gun,  and 
promised  to  take  the  gon  later  and  pay  for  It 
Appellant  was  Introduced  as  a  witness  in  his 
own  behalf,  and  admitted  that  be  killed  de- 
ceased, and  testified  as  to  the  details  of  the 
killing,  and  hla  reasons  for  committing  the 


act  He  said  that  Ua  faUier,  wife,  and  an- 
other  brother-in-law  told  him  that  deceased 
had  threatened  to  kill  him,  and  that  his 
brother-in-law  told  him  to  buy  the  bnckshot 
shells  and  kill  deceased.  He  claimed  that 
the  killing  was  done  at  the  Instigation  of  his 
brother-in-law.  A  plea  of  Insanity  was  In- 
terposed, and  two  physicians  and  several 
other  witnesses  were  introduced  and  testi- 
fied, In  support  of  the  plea,  that  appellant 
was  a  mental  Imbecile.  The  physician  whose 
opinion  Is  mainly  relied  upon  to  establish 
mental  Incapacity  described  appellant's  con- 
dition as  follows:  "Mentally  the  defaidant 
Is  very  weak,  belonging  to  the  highest  type 
of  Imbecility.  He  la  troubled,  too,  with  In- 
competency of  will.  Inability  to  control  him- 
self, due  to  his  general  nervous  condition. 
The  authorities  say  this  trouble  Is  Inherited, 
and  there  are  one  or  two  Idlota  in  the  de- 
fendant's family.  Owing  to  this  condition, 
when  be  to  excited  or  agitated,  be  would  be 
Ukely  to  do  anything,  and  the  question  of 
right  or  wrong  would  not  occur  to  him.  He 
would  be  Irresponsible  In  that  condition.  It 
is  my  opinion  that  If  the  defendant  bad  been 
Informed  a  few  minutes  prior  to  the  shoot- 
ing that  deceased  Intended  to  kill  blm.  bis 
mental  condition  would  have  been  In  a  vio- 
lent state,  and  be  would  not  have  oompre- 
hended  the  enormia  of  the  crime.**  During 
the  progress  <^  Om  trial,  appellant  In  open 
court  and  In  Ibe  j/nKmoB  at  tbe  Jury,  as- 
saulted a  witness  (bis  brottaerln-law)  while 
on  the  witness  stand,  and  this  Is  r^ed  on  as 
a  circumstance  tending  ta  tfhow  Insanity. 
The  state  Introdnced  In  xebnttal  two  phy- 
sicians and  several  otbo-  witnesses,  all  <rf 
whom  testified  that  appellant  was  of  an 
der  of  Intelllgenoe  below  tbe  araage,  bat 
was  not  Insane  nor  mentally  nnsound.  Tbls 
was.  in  substance,  the  testlmraiy  In  tbe  cue. 
and  upon  proper  Instructions  the  Jmj  found 
appellant  guilty,  and  of  sufficient  mental 
capacity  to  commit  the  crime.  We  tbink  ttw 
testimony  la  amide  to  support  tbat  ''Mtng, 
and  the  verdict  vrlU  not  be  dlstnrbed, 
Tbe  Judgment  Is  tiierefore  affirmed. 


MEAL  V.  GONE. 
(Snpreme  Coort  of  Arkansas.    Jnly  8^ 

1.  8ai.Es— Venoob's  Lien. 

Kirby'B  Dig.  S  4966.  provides  ^t  in  an 
action  for  tbe  price  of  property  in  posse— Ibb 
of  the  vendee  tne  court  may  order  such  pro|>- 
ert7  seqaestered.  Heid,  that  tbe  statate  applies 
only  where  the  property  is  in  the  poswasioa 
of  the  vendee,  and  does  not  aive  a  lien  which 
can  be  enforced  by  seUing  the  property  after 
It  has  passed  Into  the  hands  ot  third  parties, 
who  have  purchased  the  same  for  vafm.  al- 
though such  parties  mav  have  bad  noUce  that 
the  purchase  money  had  not  been  paid. 
Z  Saue— Rbsbbvation  or  Title. 

The  fact  that  there  was  an  understanding 
between  the  vendor  of  timlier  and  tbe  vendee 
thereof  tbat  the  vendor  was  to  have  the  par- 
chase  money  Ii^ore  the  staves  Into  which  tbe 
timber  was  to  be  manufactured  were  sold  did 
not  amount  to  a  reservation  of  titlsb 
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8.  SAn—AonoH  tob  Tmum—TKntia  Bioht 

OF  PoSSBSStON. 

KlHiy'a  Dig.  I  4986,  prorldM  that  In  an 
action  for  the  price  of  personal  property  the 
court  mar,  on  petition  of  plaintiff,  where  the 
property  Is  In  the  posaesalon  of  a  vendee,  make 
an  order  that  it  oe  aeqaeatered.  Held  that, 
though  the  leller  of  timber  reserved  title  until 
payment,  an  action  founded  on  an  affidavit  filed 
under  the  statute  could  not  be  converted  Into 
an  action  of  replevin  to  tir  the  title  and  rlcbt 
of  possession  of  one  claimiDg  under  plalnturs 
vendee. 

Appeal  from  Circuit  Gonrt.  Calhoun  Cotm- 
ty:  Charles  W.  Smith,  Judge. 

Action  by  R.  H.  Cone  against  O.  F.  Neal. 
Prom  a  Judgment  in  favor  of  plaintiff,  de- 
fendant appeals.  Berwsed. 

Tbe^iKppellee  filed  the  foBowing  affidavit 
before  J.  S.  Newton,  Justice  of  tlie  Peace. 

"The  plaintiff,  R.  H.  Gone,  states  the  de- 
fendant,  Gray  Bogerson,  by  a  verbal  promise 
agreed  to  pay  to  the  plaintiff  two  cents 
apiece  for  all  the  Pipe  stares  and  one  cent 
apiece  for  all  the  West  India  staves  he 
should  make  on  the  N.  IS.  %  N.  W.  %  Sec. 
32,  Town.  15  8.,  Range  14  W.,  as  the  pur^ 
chase  price  of  tiie  timber  used  In  manufac- 
tnrlng  said  staves,  which  the  plaintiff  sold 
and  delivered  to  the  defendant,  which  Is  of 
the  value  of  ^ty-three  and  seven^-slx  one 
hnndredths  dollars,  which  staves  was  sold  by 
the  defendant  Bogerson  to  defendant  Neal 
with  notice  of  this  lien,  and  which  is  now 
in  the  possession  of  said  O.  F.  Neal,  and  in 
said  county.  The  purchase  price  of  said 
timber  is  herewith  filed,  and  plaintiff  says 
that  no  part  of  the  sum  specified  therein  baa 
been  paid,  and  that  he  has  a  Hen  on  said 
Pipe  and  West  India  staves  to  secure  the 
payment  of  said  sum,  with  interest  dne  there- 
on. He  therefore  prays  for  an  order  direct- 
ing the  constable  to  take  said  staves  and  bold 
them  subject  to  the  order  of  this  court,  and 
for  judgment  for  the  amount  due  on  said 
account   R.  H.  Cone. 

"Subscribed  and  sworn  to  before  me  Oct 
28. 1898.   J.  8.  Newton,  J.  P." 

On  the  return  day  of  the  writ  there  was  a 
trial,  and  judgment  in  favor  of  Cone  for  $61, 
and  a  lien  declared  on  the  staves.  From 
this  judgment  Neal  appealed  to  the  circuit 
conrt  In  the  circuit  court  the  record  shows 
that  Issue  was  joined  "upon  the  afi3davlt  of 
plaintiff  and  the  answer  of  the  defendant" 
But  the  answer  does  not  appear  in  the  rec- 
ord. So  we  presume  no  written  answer  was 
filed  In  the  justice  or  circuit  courts.  The 
cause  was  submitted  to  the  jury  upon  the 
evidence  and  instructions  to  which  there  was 
no  objection,  and  they  returned  a  verdict  in 
favor  of  appellee  "for  the  staves  In  contro- 
versy," and  judgment  was  entered  accord- 
ingly, from  which  this  appeal  is  prosecuted. 

Thornton  &  Thornton,  for  appellant  0. 

L.  Foole,  for  appellee. 

WOOD,  J.  (after  stating  the  facts).  The 
affidavit  of  the  appellee  and  bis  evidence  and 
that  of  the  only  other  party  to  the  contract 


oat  of  which  the  ndt  arose  show  that  the 
•nit  was  an  effort  upon  the  part  of  appellee 
to  enforce  a  vendor's  lien  on  a  lot  of  staves 
for  the  purchase  itrice  of  the  timber  that 
was  used  in  the  manufacture  of  the  staves. 
It  appears  that  appellee  asked  and  was 
^pranted  on  his  affidavit  an  order  directing 
the  officer  to  take  the  staves  designated, 
which  was  duly  executed,  and  in  die  way 
aji^eUee  seeks  to  NtabUsta  a  vendor's  Hen 
upon  the  staves  under  sections  4866,  4967,  of 
Klrby's  Digest  llils  statute  only  glv^  the 
vendor  of  personal  property  In  an  action 
brought  for  the  recovery  of  the  purchase 
money  Oie  right  to  wise  the  property  pur- 
chased while  it  is  in  the  possession  of  the 
vendee.  It  does  not  give  him  a  lien  which 
he  can  mforce  at  law  by  seizing  the  proih 
erty  after  It  has  passed  into  tbe  hands  of 
third  parties,  who  have  purchased  the  same 
for  value,  although  such  parties  may  have 
notice  before  their  purchase  that  the  put^ 
chase  money  has  not  been  paid.  An  effort 
to  enforce  a  vendor's  Hen  for  the  purchase 
money  Is  inconsistent  with  a  claim  of  title 
to  the  property  itself.  It  Is  true  that  appel- 
lee testified  that  It  was  the  understanding 
between  him  and  the  party  to  whom  he  sold 
the  timber  that  he  was  to  have  the  money 
for  the  purchase  thereof  before  the  staves 
were  sold  But  this  was  not  tantamount  to 
a  reservation  of  title,  and  all  the  other  evi- 
dence shows  conclusively  that  title  was  not 
reserved.  But,  If  title  had  been  reserved, 
then  the  action  founded  upon  the  affidavit  In 
suit  was  Improper.  This  action  could  not  be 
converted  from  an  action  to  recover  purchase 
money  under  the  statute  supra  Into  an  action 
of  replevin  to  try  the  title  and  right  of  pos- 
session to  the  property.  The  verdict  and 
judgment  were  not  responsive  to  the  plead- 
ings and  proof  In  the  case. 

Reversed  and  remanded  for  ftirther  pro- 
ceedings. 


SARLO  V.  PULASKI  COUNTT. 
(Suprone  Court  of  Arkansas.   July  22,  190S.) 

1.  INTOXICATINO    LlQUOBS—LrCENSK  —  PeIVI- 
LEOE— RBVOCATION. 

A  liquor  license  Is  a  mere  privily,  sub- 
ject to  revocation  by  the  state  or  its  anthoriied 
ip)vemmental  agencies, 

[Ed.  Note. — For  cases  in  point,  see  v<d.  28, 
Cent  Dig.  Intoxicating  Liquors,  9  113.] 

2.  Same— AuTHoBTTT  or  County  Court. 

Under  Klrby's  Dig.  §  51^,  authorizing  the 
county  court  to  issue  liquor  licenses  where  it  is 
voted  to  be  lawful  so  to  do,  a  county  court 
authorized  to  issue  licenses  most  treat  alilie  all 
applicants  p<rasesslng  the  legal  qualifications, 
and  it  cannot  license  favored  persons  and  ex- 
clude others  possessing  similar  qualifications. 

[Ed.  Note. — For  cases  In  point,  see  vol.  29. 
Gait  Dig.  Intoxicating  liquors,  }  73.] 

8.  SaUB — COKDITIONS— AUTHOEITT  TO  IMPOSE. 

A  county  court  authorized  to  issue  licenses 
for  the  sale  of  intoxicating  liquors  has  the 
power  to  adoirt  as  a  condition  to  the  granting 
of  any  license  that  the  license  on  violation  of 
the  law  regulating  the  liquor  traffic  may  be  re- 
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Toked,  and  mi  a  Hctnan  aBBomhur  the  omdition 
he  cannot  conjplabi  of  a  reTOcanon  becanu  of 
a  Tiolati<m  of  the  law. 
McCnlloch,  J.,  dinenting. 

Appeal  from  Circuit  Conrt,  PnlasU  Ootm- 
ty;  Edward  W.  WInfleld,  Judge. 

InfonnatlcMi  Ify  the  proaeciitlDg  attorney 
of  the  county  of  Pulaakl  for  the  rerocatlon 
of  a  liquor  license  Issued  to  Joe  Sarlo.  From 
a  Judgment  of  the  (drcnit  court  affirming  a 
Judgment  of  the  comity  court  reroking  the 
license,  Joe  Sarlo  appeals.  Affirmed. 

Fulk.  Fulk  &  Fulk.  for  appellant.  J.  C. 
Marshall,  for  appellee. 

HILL,  C.  J.  When  the  matter  of  grant- 
ing liquor  license  In  Pulaski  county  for  the 
year  1905  came  before  the  county  court,  the 
court  decided  to  grant  license  In  the  county 
upon  this  condition  or  reserration  which 
was  Incorporated  in  the  license  Issued  to 
all  applicants  who  were  found  qualified,  to 
wit:  "Conditioned  that  this  license  Is  is- 
sued by  the  consent  and  agreement  of  the 
licensee,  upon  the  condition  that  if  the  li- 
censee shall  permit  gambling  upon  the  prem- 
ises, or  If  gambling  occurs  upon  the  same 
through  his  connivance  or  agency,  or  if  he  is 
guilty  of  a  breach  of  the  Sunday  law,  or  the 
law  against  keeping  disorderly  houses,  the 
county  court  may  at  any  time  revoke  this 
license,  this  license  being  issued  upon  the 
express  condition,  and  with  that  reserva- 
tion." Sarlo  agreed  to  the  terms,  accepted 
the  license,  and  conducted  a  saloon  there- 
under. He  violated  the  Sunday  law  against 
keeping  open  saloon,  and  was  fined  therefor. 
The  prosecuting  attorney  filed  information 
before  the  county  court  reciting  these  facts, 
and  praying  revocation  of  his  license.  He 
was  cited  to  answer,  and  on  a  bearing  the 
license  was  revoked,  and  be  appealed  to  the 
circuit  court,  where  the  case  was  tried  on  an 
agreed  statement  of  facts  developing  the 
facts  as  set  forth  herein.  The  circuit  court 
revoked  the  license,  and  Sarlo  brings  the 
case  here. 

The  authoritleB  are  practically  uniform  in 
holding  that  a  liquor  license  is  a  mere  priv- 
ilege, revocable  at  the  will  of  the  state.  It 
is  not  a  contract  between  the  state  and  the 
licensee,  and  no  property  rights  Inhere  in  it 
Constitutional  lifflitatlons  against  impairing 
obligations,  retroactive  laws,  etc.,  cannot  be 
invoked  in  support  of  rights  under  it  It  Is 
not  a  vested  right  for  any  definite  period; 
In  fact  is  not  a  vested  right  at  all,  but  is  a 
mere  permission  temp(»arlly  to  do  what 
otherwise  would  be  a  violation  of  the  crim- 
inal laws.  Metropolitan  Board  v.  Barrle,  34 
N.  T.  667;  Sprayberry  v.  Atlanta,  87  Ga.  120, 
18  S.  B.  197;  Schwuchow  v.  Chicago.  88  III. 
444;  Moore  t.  Indianapolis,  120  Ind.  483,  22 
N.  SL  424;  Columbus  v.  Cutcomp  (Iowa)  17 
M.  W.  47;  Martin  t.  State,  23  Neb.  371,  36 
N.  W.  BM;  Black  on  Intoxicating  Liquors, 
11  127-129.  The  power  of  the  state  over 
llgoor  licenses  is  complete.  It  is  part  of  the 


Internal  police  of  the  state.  In  which  por- 
er  of  the  state  is  sovereign.  The  state  maj 
repeal  the  statute  authorizing  the  license 
revoke,  annul,  or  moduy  the  license;  cmt- 
condltlons,  limitations,  and  regulations  ssb- 
sequent  to  its  issue  burdening  Its  exercise; 
and  may  delegate  these  powers  to  agend*! 
of  the  state,  as  municipal  corporatlonB,  co-^ 
ty  courts,  boards  of  excise  commlssloD^ 
etc.  17  Am.  &  Eng.  Enc.  (2d  Ed.)  pp. 
263;  Metropolitan  Board  v.  Barrle.  34  N.  T 
G67;  Schwuchow  v.  Chicago,  68  111.  4»: 
Sprayberry  v.  Atlanta,  87  Ga.  120.  13  S.  E 
197;  Boston  Beer  Co.  t.  Massachusetts,  r 
U.  S.  25,  24  L.  Bd.  989;  Black  on  iDtox.  Ui- 
8  127.  In  this  state  the  iasnance  of  Hqxia.- 
licenses  Is  committed  to  Uie  couzi|7'  coort 
subject  to  a  veto  upon  such  Issuance  wl^ei 
the  vote  at  the  last  biennial  election  In  ttr 
county,  township,  or  ward  Is  against  it  Ki: 
by's  Dig.  8  5120.  The  grant  or  refusal  o! 
license,  where  It  la  voted  to  be  lawful  a 
issue  it  is  exclusively  and  finally  determinri 
by  the  county  court  The  county  court  mtj 
license  all  qualified  persons  applying  there- 
for or  may  license  none.  It  cannot  be  oon- 
trolled  in  determining  a  policy  of  license  or 
no  license.  When  a  policy  of  llc^se  !• 
adopted,  then  the  court  must  treat  all  ain;^ 
who  possess  the  legal  qualificatlona.  It  can- 
not license  favored  classes  or  persons,  anl 
refuse  others  possessing  similar  qualifica- 
tions. Whittington,  Ex  parte,  34  Ark.  3i*l: 
Ex  parte  Levy,  43  Ark.  42,  51  Am.  Bep.  SCO: 
Ex  parte  Clark,  69  Ark.  435,  64  S.  W. 
Possessing  this  power  derived  from  the  stat*. 
which  clearly  has  the  power  to  insert  condi- 
tions in  the  license  like  the  one  under  con- 
sideration, or  authorize  one  of  its  agencies 
to  do  so,  the  question  remains,  does  the  pov- 
er  above  outlined  in  the  county  court  incli^ 
the  power  to  grant  licenses  subject  to  a  con- 
dition that  the  laws  r^;ulatlng  the  ilqoor 
traffic  shall  be  obeyed  by  the  licensee  UDd>r 
penalty  of  revocation?  The  Supreme  Cour. 
of  Louisiana  recently  said:  "We  do  not  crit- 
icise the  proposition  pressed  upon  our  at- 
tention that  where  the  power  is  delegated 
to  a  municipal  corporation  to  forbid  the  sale 
of  intoxicating  liquors,  it  may  grant  the  priv- 
ilege of  selling  on  tmns  and  conditions  it 
chooses  to  Impose,  and  that  then  It  has  the 
power  claimed  for  it  to  impose  the  addi- 
tional condition  that  a  license  shall  be  sub- 
ject to  recall  on  violation  of  any  statute  or 
ordinance  relating  to  the  liquor  traiBc;  that 
the  municipality  could  then,  as  it  were,  ex- 
ercise a  sort  of  resolutory  conditioa-" 
Shreveport  v.  Dralss.  Ill  Ia.  611,  35  South. 
727.  The  state  of  Illinois  conferred  on  m«- 
niclpalltles  the  power  to  Hcmse,  regulate,  re- 
strain, and  suppress  the  liquor  traffic  Hie 
Supreme  Court  of  that  state  said:  "The  Xjtf- 
islature,  then,  having  conferred  such  power, 
it  was  for  the  common  council  to  determ'jK 
whether  they  would  wholly  suppress  the  sale 
of  Intoxicating  liquors,  or  grant  the  pririiegi 
on  such  terms  and  conditions  as  they  might 
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cboose.  And  tli«  power  was  ample  nnder 
this  grant  to  Impose  as  a  condition  that  when 
a  license  Is  granted  it  should  he  liable  to 
revocation  on  the  Tlolatlon  of  the  ordinances 
regulating  the  traffic,  or,  having  absolute 
control  over  the. whole  subject  of  granting 
licenses,  they  may  Impose  any  other  condi- 
tion calculated  to  protect  the  community, 
preserve  order,  and  to  suppress  vice." 
SchwQchow  T.  Chicago,  CS  111.  444.  In  Geor- 
gia &  similar  case  arose,  and  the  court  said: 
"Under  the  charter  the  mayor  and  general 
council  have  power  to  grant  licenses  for  the 
sale  of  liquors,  or  to  prohibit  the  sale  alto- 
gether by  refusal  to  issue  licenses.  If  they 
have  power  to  prohibit  the  sale  altogether  by 
refusal  to  issue  license  therefor,  they  cer- 
tainly have  the  right  to  issue  license  und^ 
such  restrictions,  conditions,  and  limitations 
as  may  seem  proper  to  them."  Sprayberry 
T.  Atlanta,  87  Ga.  120.  13  S.  E.  107.  The 
power  of  issuing  liquor  licenses  was  vested 
in  the  Commissioners  of  the  District  of  Co- 
lumbia, and  they  made  a  rule  denying  li- 
cense to  keepers  of  provision  stores.  One  of 
the  applicants  contested,  and  claimed  that 
tills  was  legislative  power,  with  which  the 
commlsBloners  were  not  vested;  that  the 
commisslouers  must  pass  on  the  applicants 
iudivlduany,  and  not  exclude  a  class  who 
otherwise  possessed  the  legal  qualifications 
to  obtain  license.  The  court  said;  "If  they 
are  invested  with  such  discretion,  may  they 
not  by  rule  made  In  advance,  say  that  in  a 
^ven  instance  they  will  not  Issue  a  license. 
If  it  Is  apparent  that  there  is  some  good  rea- 
son for  making  such  rule?  If  it  Is  an  arbi- 
trary rule,  made  without  cause  or  reason  for 
it,  and  Is  simply  oppressive,  It  would  be  be- 
yond the  power  of  the  commissioners,  and 
this  court  might  so  declare."  U.  S.  v.  Com- 
missioners, 6  Mackey  (17  D.  O.)  400. 

Another  phase  of  the  case  Is  presented  in 
tbe  consent  of  Sarlo  to  the  condition.  A 
case  similar  in  many  respects  arose  In  lows, 
and  the  court  said:  "In  this  case  the  plaln- 
tltt  took  his  license  from  the  city  with  the 
distinct  provision  written  upon  It  that  'a  vio- 
lation of  any  of  the  ordinances  of  the  city  by 
tbe  party  holding  this  license  shall  work  a 
forfeiture  of  the  same.^  It  was  somewhat  In 
the  nature  of  a  reservation,  evidently  intend- 
ed as  a  safeguard  against  allowing  improp- 
er persons  to  hold  license,  and  the  plaintiff 
took  it  with  a  full  understanding  of  the  con- 
sequences attendant  upon  a  violation  of  the 
ordinances  of  the  city.  Having  entered  Into 
tbe  stipulation,  so  to  speak,  with  the  city, 
be  cannot  be  heard  to  complain  that  while 
engaged  in  prosecuting  tbe  very  business  per* 
mitted  by  tbe  license  he  violated  an  ordi- 
nance of  the  city,  and  the  very  terms  of  the 
license  itself,  and  that,  therefore,  his  license 
was  revoked."  Hurber  v.  Baugh,  48  Iowa, 
614.  In  Pennsylvania  tbe  conrt  auUiorized 
to  issue  licenses  imposed  a  condition  upon  a 
saloon  keeper  that  he  was  not  to  sell  beer 
in  kettles,  on  account  of  the  too  great  de- 


mand In  the  neighborhood  for  that  form  of 
drinking.  He  agreed  to  tbe  condition,  which 
was  entirely  beyond  any  statutory  require- 
ments. He  violated  the  terms  of  his  agree- 
ment The  court  held  that  it  was  within  the 
discretion  of  the  licensing  power  to  impose 
these  conditions,  which  were  manifestly  pro- 
motive of  the  peace  and  sobriety  of  that  par- 
ticular locality,  and  the  failure  to  observe 
them  worked  a  revocation  of  the  license. 
Oerstlauer's  License,  5  Pa.  DIst.  B.  07.  In 
Schwnchow  v.  Chicago,  68  III.  444,  and 
Sprayberry  v.  Atlanta,  87  Ga.  -120,  13  S.  B. 
107,  Importance  was  attached  to  tbe  fact  that 
tbe  licensees  had  accepted  the  terms  im- 
posed by  the  municipalities,  and  took  their 
licenses,  as  did  Sarlo,  wltiti  It  written  In  the 
face  thereof. 

The  power  of  the  county  courts  Is  not  so 
broad  and  extensive  as  the  power  conferred 
on  municipalities  and  excise  boards  In  the 
cases  reviewed,  and  it  la  not  clothed  with 
superintending  power  over  the  liquor  traffic. 
Its  power  over  it  is  derived  solely  from  the 
power  to  refuse  license  at  all,  and  to  deter* 
mine  the  character  of  the  applicants  apply- 
ing therefor.  In  the  cases  reviewed  the  pow- 
er to  impose,  conditions  requiring  obedience 
to  the  laws  and  other  coodltions  promotive 
of  tbe  public  good  is  derived  from  the  power 
to  refuse  license,  in  that  way  prohibiting  the 
business.  Tbe  county  court  does  possess 
this  power  of  refusing  license,  and  should. 
In  determining  tbe  question  of  whether  li- 
cense should  be  granted,  take  into  consider- 
ation the  character  of  tbe  applicants,  partic- 
ularly their  character  as  to  observance  of  the 
laws  regulating  their  business.  In  tbe  exer- 
cise of  these  duties  the  county  court  of  Pu- 
laski county  adopted  a  policy  of  no  license 
to  any  one  except  on  condition  of  an  obedi- 
ence to  the  laws  regulating  saloons  and  a 
forfeiture  of  the  license  on  a  failure  to  obey 
these  laws.  The  court  is  of  opinion  that  It 
was  within  the  power  of  the  county  conrt  to 
adopt  a  requirement  of  obedience  to  the  laws 
as  a  condition  of  granting  any  licenses,  and, 
when  the  licensees  voluntarily  assumed  these 
conditions,  instead  of  refusing  tbe  license  or 
availing  themselves  of  their  legal  remedies 
to  contest  this  power  and  the  manner  of  Itt 
exercise,  they  cannot  complain  of  a  revoca- 
tion of  tbe  license  [H'oduced  by  their  viola- 
tion of  the  law  contrary  to  their  agreement 
and  the  terms  of  the  license^ 

The  Judgment  is  affirmed. 

BAITTI/Ei,  3.,  ooncnrs  in  tbe  Judgment;  not 
ttie  opinion. 

McCUI/LOOH,  J.  (dlssraitlng).  I  do  not 
agree  with  the  majority  of  the  court  that  the 
county  court  had  either  the  power  to  insert 
tbe  condition  In  the  license,  or  to  revoke  the 
license  after  breach  of  the  condition.  How- 
ever wholesome  the  exercise  of  such  poww 
may  seem  to  be,  it  Is  sufficient  to  say  that 
the  Legislature  has  not  seen  flt  to  confer 
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that  anthorlty,  and  It  Is  not  within  the  proT- 
ince  of  the  courts  to  read  it  Into  the  statute. 
The  power  to  regulate  and  control  the  llQuor 
traffic  Is  Tested  exclusively  In  the  General 
Assembly,  which  may  delegate  It  to  any  oth- 
er body  or  tribunal.  It  has  not  yet  done  so. 
The  county  court  has  no  legislative  power, 
and  Is  not  invested  with  power  to  regulate 
the  sale  of  liquor.  Its  powers  axe  limited 
solely  to  that  of  determining,  after  the  peo- 
ple have  voted  affirmatively  on  the  license 
question,  whether  or  not  license  shall  be 
granted,  and' to  Issue  the  same  to  such  per- 
sons of  good  moral  character  who  apply 
therefor.  To  that  extent  it  may  exercise  the 
veto  power  to  prohibit  the  liquor  traffic  alto- 
gether; but  when  It  has  determined  upon  the 
policy,  and  found  the  applicant  to  be  a  per- 
son of  good  moral  character,  and  Issued  to 
him  a  license  to  sell  whisky  for  the  year,  Its 
powers  are  completely  exhausted,  so  far  aa 
that  applicant  is  concerned.  In  passing  upon 
the  question  of  license  to  a  given  applicant, 
the  court  must  first  determine  whether  or 
not  he  Is  a  person  of  good  moral  character. 
The  court  cannot  make  a  determination  of 
that  question,  and  take  the  applicant  upon 
probation,  so  to  speak,  by  granting  a  license 
upon  condition  that  he  shall  thereafter  con- 
tinue to  be  of  good  moral  character,  or  that 
he  shall  not  thereafter  violate  the  law,  un- 
der penalty  of  having  his  license  revoked. 
None  of  the  cases  cited  in  the  opinion  of  the 
majority,  with  a  single  exception,  sustain  the 
view  that  the  county  court  has  power  either 
to  insert  the  condition  or  to  revoke  the  li- 
cense. All  of  them  are  cases  where  the 
power  of  revocation  Is  sought  to  be  exercised, 
by  municipal  boards  having  legislative  func- 
tions, and  empowered  to  regulate  the  liquor 
•traffic.  It  Is  conceded,  as  before  stated,  that 
the  Legislature  has  power  either  to  Impose 
conditions  upon  liquor  licenses  or  to  revoke 
them,  or  to  authorize  some  other  body  to 
regulate  the  traffic  by  the  imposition  of  con- 
dlttons,  and  to  exercise  the  power  of  revoca- 
tion. The  Legislature  of  this  state  has  done 
neither.  I  am  not  aware  of  the  decision  of 
any  court  holding  that  a  court  or  other  body 
not  exercising  legislative  functions  can  re- 
voke a  license  once  Issued,  with  the  single 
exception  of  a  decision  of  a  district  court  of 
Pennsylvania  cited  In  the  majority  opinion. 
In  the  case  of  Lantz  v.  HIghtatown,  46  N. 
J.  Law,  102,  the  learned  Judge  delivering  the 
opinion  of  the  court  said:  "In  regard  to  the 
exercise  of  the  power  over  the  subject  of  li- 
censing Inns  the  statute  contains  express 
mention  of  the  grounds  upon  which  the  court 
of  common  pleas  shall  proceed  to  revoke  the 
license  before  the  expiration  of  the  time  for 
which  it  Is  granted.  Bevlston,  p.  489,  1  24. 
This  section  contains  a  wide  scope  for  Ju- 
dicial action,  and  the  prescription  of  causes 
which  shall  be  the  ground  for  revocation  Is 
an  Implied  admission  of  the  absence  of  the 
power  to  revoke  without  legislative  sanction. 
I  know  of  no  case  where  this  power  has  been 


asserted  In  a  case  not  coming  wlttiln  tliose 
mentioned  in  the  act  I  can  find  no  Instance 
In  the  practice  of  boards  of  excise  or  other 
licensing  bodies  In  which  the  power  of  revo- 
cation has  been  exerted  except  under  the 
provisions  of  a  statute."  Our  statute  (Klr- 
by's  Dig.  Si  2052-2057)  prescribes  the  of- 
fenses for  which  the  license  of  a  saloon 
keeper  may  be  canceled,  and  It  may  be  said 
that  this  excludes  the  power  to  revoke  for 
any  other  cause.  It  Is  not  contended  that 
the  county  court  has,  under  this  statute,  the 
power  to  adjudicate  the  gnllt  of  the  lic^see 
of  the  offenses  named,  and  to  revoke  hia 
license  on  that  ground.  That  power  is  lodg- 
ed. In  the  courts  exercising  criminal  Jurisdic- 
tion, and  the  cancellation  of  the  license  fol- 
lows as  a  part  of  the  penalty  for  the  viola- 
tion of  the  law. 

The  right  of  the  county  court  to  revote  the 
license  is  based  In  the  majority  opinion  upon 
the  ground  that  the  appellant  accepted  the 
license,  and  voluntarily  assumed  the  per- 
formance of  the  conditions  imposed,  and  can- 
not, therefore,  now  be  heard  to  dispute  the 
power  of  the  court  to  Impose  the  conditions 
to  revoke  the  license  for  his  failure  to  per- 
form them;  an  application,  aa  I  nnderstand 
it;  of  the  doctrine  of  estoppel.  I  think  it  is 
a  misapplication  of  that  doctrine,  as  the  li- 
cense Is  In  no  sense  a  contract  and  appellant 
was  not  by  acceptance  of  the  license,  barred 
from  disputing  the  power  of  the  court  to  in- 
sert conditions  not  authorized  by  law.  In 
the  case  of  Drew  County  v.  Burnett  43  Ark. 
364,  the  county  court  had  exacted  of  an  ap- 
plicant for  liquor  license  a  tax  of  $50  in  ex- 
cess of  the  amount  flxed  by  the  statute.  He 
paid  it  under  protest  and  sued  the  connty  to 
recover  the  excess,  and  tliis  court  held  that 
the  requirement  of  payment  of  the  excess 
was  an  Illegal  exaction,  and  that  the  appli- 
cant could  recover  It  from  the  connty.  Now, 
If  the  majority  of  the  court  are  correct  in 
their  view  that  the  power  of  the  eonnty 
court  to  prohibit  the  liquor  traffic  altogether 
Involves  the  power  to  permit  it  upon  condi- 
tions, then  It  could  be  said  with  equal  force 
that  the  court  has  the  power  to  Issue  license 
only  on  condition  that  the  applicant  pay  an 
assessment  in  excess  of  the  tax  flxed  by  stat- 
ute. This  court  has  held  (properly,  I  thlnk> 
in  the  case  cited  above  that  the  county  court 
cannot  exact  excessive  amount  for  the  li- 
cense, and  I  think  It  reasonably  follows  from 
this  that  the  county  court  has  no  power  to 
Impose  any  condition  at  all,  and  that  If  each 
are  Imposed,  the  court  lacks  power  to  en- 
force tbenL 


BUBNETT  T.  STATB. 
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1.  CanpRAi.  Law  —  GoNsnnreiosAi.  QuAfr 
AimXS— RlOHT  TO  SracDT  Tbiax- 

Kirby's  Dir.  {  2044,  providing  that.  If  scj 
man  prosecuted  for  seduction  ahaJl  marry  tb* 
female  aeda«d,  aacb  ^^isecutlon  shall  iwt  ba 
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terminated,  bnt  ihall  be  mupended ;  bat  further 
proTidlag  that  If  at  any  time  thereafter  the 
accused  ehali  willfally,  and  without  caose,  de- 
sert and  abandoD  mch  female,  then  the  proae- 
'Cutioii  ahall  be  oontinued,  and  proceed  a> 
though  DO  marriage  had  taken  plae^— does  not, 
as  to  a  defendant  who  makes  no  demand  for 
trial  notwithstanding  the  marriage,  and  who 
afterward!  abandona  the  woman.  usA  ia  sat>- 
jec:ted  to  renewed  prosecution,  coiutltnte  an  un- 
constitutional violation  of  the  rl^t  of  accused 
persona  to  a  speed?  trial. 

2.  Sauk— FoBicEB  Jeopabdt. 

Nor  does  the  sontension  of  the  trial  before 
verdict,  by  the  act  of  accused,  or  for  his  bene- 
fit, or  at  his  request,  on  account  of  the  mar- 
riage, and  the  anDseqaait  trial  after  the  desei^ 
tion,  p«t  MCOMd  twice  in  jecq^aidy  of  his  Ilb- 
«rty. 

Z.  SAIO— BTIDXNO— PBBSUlfPTIOnS. 

In  the  absence  of  a  showing  In  the  record 
to  the  contrary,  It  will  be  presumed  that  ac- 
cused consented  to  the  suspension,  and  the  state 
need  niwt  prov^  in  rebuttsil  of  a  plea  of  Uxmex 
Jeopaxdy.  that  accused  expresslj  consented  to 
the  anspenalon. 

4.  Sau— Afpeu— Habhlbbs  Bbbob. 

When  the  record  raises  a  presumption  of 
consent  hj  accused  to  a  suspension  of  a  former 
prosecution,  parol  proof  by  the  state  of  ac- 
cused's exroess  consent  to  such  suspension  Is 
immatsrUl  and  hannleas, 
O.  Bnnronon— OmioBOBATioir  or  Pwinnu- 
TBzx— Nnsssrrr— InerBucTioii. 

In  a  prosecution  for  seduction,  a  diarge 
that  defenoant  cannot  be  convicted  upon  the 
uncorroborated  t«itimony  of  the  prosecutrix, 
and  the  corroboration  most  be  upon  every  ma- 
terial fact  testified  to  by  her  neceasary  to  con- 
etitute  the  offense,  is  not  erroneous. 

(Bd.  Note. — For  cases  In  point,  see  roL  43, 
Cent.  Dtf.  8ednetlon»  il  83-W,  80.] 

Appeal  fn»n  Orcnlt  Court.  Po^  CooDtr; 
Daniel  B.  Oranisr,  Judge. 

Iza  Bonwtt  was  convicted  of  aedacttoii. 
and  appeals^  Afflrmed. 

Appellant  was  Indicted,  tried  and  convicted 
.  <^  the  crime  of  seduction  alleged  to  have 
been  committed  by  obtaining  carnal  knowl- 
edge of  Fannie  Bruton,  an  unmarried  woman, 
by  virtue  of  a  false  promise  of  marriage. 
Tbe  case  was  here  on  a  former  appeal  (72 
Ark.  398,  81  Si  W.  382),  and  after  It  was  re- 
versed and  remanded  be  was  again  tried  and 
convicted,  and  aptln  appeals  to  tbia  court. 

a  O.  and  Sellera  ft  Sellen^  for  appel- 
lant BoM.  L.  Bogera,  Atty.  Goik,  for  the 
State. 

McOULLOGH,  J.  1.  DnrlBg  a  former  trial 
of  appellant  for  the  otTense.  and  after  the 
Jury  bad  been  Impaneled  and  sworn  and  tbe 
testimony  Introduced,  appellant  and  tbe 
prosecuting  witness,  Fannie  Bmton,  procured 
a  license,  and  were  duly  married  in  open 
court,  and  the  court  thereupon  suspended  the 
trial,  discharged  the  Jury,  and  continued  tbe 
case.  In  tbe  lest  trial  in  which  the  Judg- 
ment of  conviction  was  rendered  from  which 
he  now  appeals  he  Interposed  a  plea  of  for^ 
mer  acquittal,  and  Introduced  in  tbe  sap- 
port  of  the  plea  the  record  of  the  former  sa»* 
pended  trial. 

Section  2044,  Elrhif'a  Dig.,  la  as  follows: 


*Tt  any  man  against  witom  a  prosecution 
has  begun  either  before  a  Justice  of  the 
peace  or  by  indictment  by  a  grand  Jury  for 
the  crime  of  seduction,  shall  marry  tbe  fe- 
male alleged  to  have  been  seduced,  such 
prosecution  shall  not  then  be  terminated,  but 
shall  be  suspended:  provided,  that  If  at 
any  time  th«-eafter  the  accused  shall  willfully 
and  without  such  cause  as  now  constitute  a 
legal  cause  for  divorce,  desert  and  abandon 
such  female,  then,  at  such  time,  such  prose- 
cution shall  be  continued  and  proceed  as 
though  no  marriage  had  taken  place  between 
such  female  and  the  accused."  Learned 
counsel  for  appellant  contend  that  the  above- 
quoted  statute  Is  onconstltutloDal  In  that  the 
suspension  provided  for  serves  to  deprive  the 
defendant  under  Indictment  of  a  speedy  trial; 
and  that,  even  If  tbe  statute  is  held  to  be  val- 
id, so  as  to  snspend  a  prosecution  at  all,  It 
does  not  apply  after  Jeopardy  has  attached. 
They  say  that  to  apply  it  after  Jeopardy  haa 
attached  would  be  to  put  the  defendant  in 
Jeopardy  twice  for  tbe  same  offenae,  which  la 
forbidden  by  the  Constitution.  It  Is  argued 
that,  if  tbe  statute  is  valid,  the  marriage  of 
the  defendant  and  the  female  alleged  to  have 
been  seduced  would  Ipso  facto  deprive  the 
court  of  Jurisdiction  to  proceed  further,  even 
though  the  marriage  was  without  reference 
to  the  prosecution,  and  tbe  defendant  was 
demanding  a  speedy  trial  notwithstandtag 
the  marriage.  We  are  not  confronted  with 
such  a  stete  of  facts  here.  The  statute  can 
be  held  to  be  void  in  so  far  as  it  denies  an 
accused  person  a  speedy  trial  where  be  de- 
mands It,  notwithstanding  the  marriage,  and 
yet  be  held  valid  and  enforceable  in  a  case 
where  no  demand  for  trial  is  made.  In 
Stewart  v.  State,  IS  Ark.  720,  this  court 
quoted  with  approval  the  following  language' 
of  tbe  Supreme  Court  of  Mississippi  in  the 
case  of  Nixon  v.  Stete,  2  Smedes  &  M.  507, 
41  Am.  Dec.  601:  "By  a  speedy  trial  Is  there 
Intended  a  trial  conducted  according  to  fixed 
rules,  regulations,  and  proceedings  of  law, 
free  from  vexations,  capricious,  and  oppres- 
sive delays  manufactured  by  tbe  ministers 
of  Justice."  And  this  court  in  the  same  case 
said:  "We  think  the  spirit  of  the  law  Is 
that,  for  a  prisoner  to  be  entitled  to  his  dls- 
chaise  for  want  of  prosecution,  he  must 
have  placed  himself  on  record  in  the  atti- 
tude of  demanding  a  trial,  or  at  least  of  re- 
slsUng  postponement"  The'  statute  In  ques- 
tion, providing  for  a  suspension  of  the  pros- 
ecution upon  the  intermarriage  of  the  par- 
ties, was  designed  for  the  ben^t  alike  of 
the  person  accused  of  the  offenae  and  of 
society;  and,  as  a  protection  to  society  against 
an  insincere  show  of  repentance  on  the  part 
of  the  accused.  It  further  provides  that  if 
he  shall  thereafter  willfnlly  desert  the  fe- 
male whom  he  has,  by  the  marriage,  res- 
cued from  the  disgrace  brought  upon  her  by 
his  criminal  act  the  prosecution  may  be 
renewed.  He  is  not  bound  to  marry  tbe  fe» 
male^  nor  to  Invoke  the  benefit  of  the  stat- 
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ute,  If  lie  does  so  before  the  tennlnatlon 
of  tbe  prosecution;  but,  if  he  does  so,  he 
cannot  thereafter  complain  because  of  a 
suspension  of  the  prosecution  on  that  ac- 
count, when  he  has  never  demanded  a  speed- 
ier conclusion  of  It.  Nor  can  it  be  said 
that  the  susctenslon  of  tbe  trial  before  ver- 
dict, on  account  of  the  marriage,  and  subse- 
quent trial  anew  after  tbe  desertion,  la  put- 
ting the  accused  twice  In  jeopardy  of  his  lib- 
erty. If  the  trial  be  suspended  by  the  act 
of  the  accused  himself,  or  for  his  benefit, 
or  at  his  own  request,  no  Jeopardy  baa  at- 
tached by  reason  of  that  trial.  Mr.  Bishop, 
in  speaking  of  this  constitutional  guaranty, 
says:  "This  guaranty  of  immunity  from  a 
second  prosecution  la,  In  Its  nature,  a  re- 
straint on  the  courts,  not  on  the  party.  It 
would  be  absurd  to  promise  a  man  protec- 
tion from  his  own  act,  but  reasonable  to 
make  tbe  like  promise  as  to  the  act  of  an- 
other." 1  Bishop,  Crlm.  Law,  S  1043.  In 
Atkins  T.  State,  16  Ark.  668y  Chief  Justice 
English,  speaking  for  the  court,  said:  "Lord 
Coke  seems  to  have  been  of  the  opinion  that 
a  Jury  charged  in  a  capital  case  could  not  be 
discharged  without  giving  a  verdict,  even 
though  with  the  consent  of  the  prisoner  and 
the  Attorney  General.  1  Inst  227b;  3  Inst 
110.  But  the  doctrine  was  fully  discussed 
In  the  Case  of  the  Kinlocks,  Foster,  22,  and 
the  law  settled  to  be  that,  where  tbe  Jury 
is  discharged  by  the  consent  and  for  tbe 
benefit  of  the  prisoner,  he  cannot  avail  him- 
self of  such  discharge  as  ground  to  be  re- 
leased from  further  prosecution."  This  court 
held  in  Whitmore  v.  State,  43  Ark.  271,  that 
Jeopardy  attached  from  the  time  that  the 
jnry  was  impaneled  and  sworn,  and  that  the 
discharge  of  a  Juror  without  Uie  consent  of 
the  accused,  except  for  death  or  Illness  of 
a  Juror  or  other  overruling  necessity,  op- 
erates as  an  acquittal;  but  the  court  said 
that,  "while  there  is  no  right  of  challenge 
for  cause  after  the  Jury  Is  sworn,  tbe  court 
might,  upon  the  demand  of  the  prisoner, 
have  stopped  the  trial,  and  called  another 
Jury,  without  Its  having  the  legal  effect  of 
an  acquittal;"  citing  Stewart  v.  State,  15 
Ohio  St.  156.  And  the  court  further  said 
that,  "If  the  Jury  Is  discharged  without  an 
obvious  necessity,  and  without  the  defend- 
ant's consent,  express  or  implied,  he  cannot 
be  again  placed  .upon  trial  for  tbe  same  of- 
fense," The  effect  of  the  statute  Is  to  pro- 
vide grounds  for  suspension  of  th^  trial  at 
any  time  before  verdict,  and  there  is  no 
Jeopardy  unless  the  suspension  be  ordered 
without  the  consent  of  the  accused,  either 
express  or  Implied.  The  special  plea  of  for- 
mer acquittal  was  properly  overruled. 

2.  In  the  hearing  of  appellant's  plea  of 
former,  acquittal  tbe  state  was  permitted, 
over  bis  objection,  to  prove  by  oral  testi- 
mony that  be  had  In  the  formw  trial  con- 
sented to  tbe  fuspenalon  of  the  trial  and 


discharge  of  the  Jury.  This  la  assigned  as 
error.  The  record  of  the  former  trial,  which 
was  introduced  by  appellant  in  support  of 
his  plea,  recites  that  be  and  the  prosecnt- 
Ing  witness  procured  a  marriage  license,  and 
were  married  in  open  court,  the  presiding 
Judge  performing  the  marriage  ceremony, 
and  "whereupon  the  Jury  In  this  case  was 
by  the  court  discharged,  and  this  cause  con- 
tinued until  next  term."  The  record  does 
not  show  that  appellant  objected  to  Uie  sqb- 
pension  of  tbe  trial,  and,  tbe  same  beinjf  for 
his  benefit,  his  consent  will  be  Implied. 
Hence  the  record,  standing  alone,  was  in- 
sufficient to  sustain  tbe  appellant's  plea  of 
former  Jeopardy,  and  it  was  unnecessary  ft>r 
the  state  to  prove  by  pan>l  an  express  con- 
sent Tbe  testimony  was  therefcm  inmia- 
terlal,  and  not  pfejudlclal,  as  It  did  not  tend 
to  impeach  or  contradict  the  record. 

8.  It  is  contended  by  counsel  that  tbe  court 
erred  in  its  instruction  as  to  the  necessity 
for  corroboration  of  tbe  testimony  of  tbe  fe- 
male seduced,  and  In  refusing  to  give  tbe 
instruction  on  that  subject  asked  by  ap- 
pellant Tbe  court  instructed  the  Jury  on 
this  point  as  follows:  "Yon  are  instructed 
that  you  cannot  convict  the  defendant  npon 
the  uncorroborated  testimony  of  the  pn3ee- 
cutlng  witness,  and  tbe  corroboratioD  mnst 
be  npon  every  material  foct  testified  to  by 
her  necessary  to  constltate  the  offense  enlar- 
ged; and  If  you  find  that  ber  testimony  Is 
uncorroborated  upon  any  material  fact  nec- 
essary to  constitute  the  <rffense  yon  will  ac- 
quit the  defendant"  We  find  no  valid  ot>- 
Jectlon  to  this  instruction.  It  is  equlTalent 
to  an  instmction  that  thm  must  be  cor- 
roboration as  to  the  promise  ot  marrlase,  Its 
falsity,  and  that  the  defendant  obtained  car- 
nal intercourse  with  the  female  by  virtae 
of  aucu  false  promise. 

Other  rulings  of  tbe  court  are  assigned  as 
error,  all  of  which  we  have  ccKisidered,  but 
are  not  deemed  of  sufficient  importance  to 
discuss  in  this  opinion.  Nrae  of  them  are 
sufficient  to  warrant  a  reversal  of  the  case. 

The  Instructions  at  tbe  court  npon  tbe 
whole  correctly  and  fully  declared  the  law 
applicable  to  the  case.  Tbe  evidence  was 
sufficient  to  sustain  the  charge  made  against 
the  defendant  in  the  indictment  It  shows 
ttiat  he  falsely  promised  to  marry  tbe  prose- 
cuting witness,  Fannie  Bruton,  and  bx  Ttr- 
tue  of  that  promise  seduced  her.  She  bore 
a  cblld  as  the  result  of  tbe  illicit  intercourse, 
and  afterwards,  during  bis  trial  for  the  of- 
fense, be  married  her,  but  soon  afterwards 
commenced  a  course  ot  conduct  towards  her 
which  necessarily  rendered  the  relations  be- 
tween them  intolerable  to  her,  and  caused 
ber  to  consent  to  a  separation. 

We  find  no  error  In  tbe  proceedings,  and 
the  Judgment  Is  affirmed. 

BILU  O.      abaent,  and  not  parUdpatlns. 
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TATLOR  T.  GODBOLD. 
(Snpreme  Court  of  Arkansas.  July  29, 

1.  Beokkbb  —  Good  Faith  —  Irtebbbt  Con- 

TBABT  TO  PbINOIPAL'S. 

A  broker  who  sells  for  hia  principal  at  a 

bigher  price  than  he  discloses  cannot  recover 
commissions. 

[Ed.  Note. — ^For  cases  In  point,  see  toL  8, 
Cent.  Dig.  Brokers.  S  48.] 

2.  Statutb  or  Fbaudb— Sales. 

A  sale  of  cotton  seed  for  a  price  in  excess 
of  $30,  withoat  any  delivery  of  any  part  of  the 
goods  sold,  without  the  giving  of  anytbine  in 
earnest,  and  withoat  any  note  or  memorandum, 
was  void  under  the  statute  of  frauds  (Kirby'a 
Dig.  I  8656). 

Appeal  from  Circuit  Court,  Pulaski  Coun- 
ty; Edward  W.  Winfield,  Judge. 

Action  by  A.  Oodbold  against  0.  U.  Tay- 
lor. From  a  judgment  In  fafor  Of  plolntU^ 
defendant  appeals.  Beversed. 

Godbold  was  a  cotton  seed  broker;  Tay- 
lor a  planter,  owning  a  plantation  at  South 
Bend,  on  the  Arkansas  eItw.  They  bad  a 
transaction  orer  the  pnrcbase  of  Taylor's 
cotton  seed,  and  Ctodbold's  Teralon  <a  It  was 
given  in  tbls  letter: 

"Little  Bock,  Ark.  Feb.  4.  1903.  Dr.  a 
M.  Taylor,  Ci^— Dear  Sir:  I  was  much 
surprised  wben  I  received  your  letter  of  the 
3lst  nit,  saying  tbat  yon  bad  sold  your  cot- 
ton seed.  On  or  about  January  10  Z  met  yon 
at  tbe  Capital  Hotel,  and  asked  yon  wben 
yon  got  ready  to  sell  yonr  cotton  seed  to  let 
zne  know;  and  yon  replied  yon  were  ready 
then,  provided  you  got  your  price.  I  asked 
you  what  yon  would  take  for  tbm,  and  you 
aaid  you  would  take  914  f.  o.  b.  bank  of 
river.  Just  at  that  time  Mr.  M.  D.  L.  Oook 
came  Into  the  hotel,  and  yon  asked  me  to 
excuse  yon,  tbat  yon  wanted  to  speak  to  Bfr. 
Cook,  la  tbe  meantime  I  telephoned  to  Mr. 
C.  O.  Johnson,  manager  of  the  Souths  Cot- 
ton OH  Mill  Company,  and  asked  him  what 
be  would  give  me  for  2S0  tons  of  cotton  seed, 
more  m  less,  on  the  tlver  below  Fine  Bluff. 
He  replied  that  be  would  give  me  flS  and 
my  conunlsslon,  which  Is  DO  cents  per  ton. 
I  waited  at  the  hotel  until  yon  and  Mr.  Cook 
got  through  with  your  conversation,  and  I 
tbea  told  yon  tbat  I  would  take  yonr  seed, 
and  yon  said  that  you  would  have  tbe  seed 
out  of  about  BOO  bales  when  you  got  through 
gbmingistbat  la  why  I  said  you  woidd  have 
about  290  trais,  less  planting  seed;  tbat  is 
the  remark  yon  made  at  the  time,  and  think- 
ing you  Intended  to  sell  me  the  seed,  I  went 
BO  far  as  to  see  Captain  Brasbear  of  the 
I>ardanelle,  and  told  him  you  wanted  him  to 
send  a  boat  down  to  South  Bend  to  get  your 
bousehold  furniture,  etc.  Ton  made  the  re- 
mark that  you  would  Just  as  soon  the  seed 
-would  come  to  Little  Rock  as  not,  as  you 
wanted  the  boat  to  go  down  the  river.  Now, 
Doctor,  I  will  certainly  expect  my  commis- 
sion out  of  the  sale  of  these  seed,  $1.S0  per 
ton  on  600  bales,  less  planting  seed  for  the 
place.  Am  sorry  we  had  this  misunder- 


standing. I  have  even  "borrowed  ?50  from 
Mr.  C.  C.  Johnson  thinking  It  a  bona  fide 
sale,  and  had  already  sold  the  seed  to  this 
mill.  Please  let  me  hear  from  you  In  the 
matter,  and  oblige,  yours  truly,  A.  Godbold." 

Taylor  refused  to  consummate  the  alleged 
sale,  and  Godbold  sued  him  for  commlaalous, 
and  testified  to  the  transaction  In  substance 
as  stated  In  tbe  foregoing  letter,  and  on 
cross-examination  the  following  testimony 
was  given  by  him:  "I  did  not  tell  Dr.  Tay- 
lor that  I  had  sold  the  seed  to  the  Southern 
Cotton  Oil  Company  for  $15  per  ton,  I  ex- 
pected to  get  the  seed  from  Dr.  Taylor  at  $14 
per  ton,  and  to  make  the  profit  at  $15  per  ton. 
Q.  If  you  were  selling  tbe  seed  for  Dr.  Tay- 
lor as  a  broker,  do  you  not  think  you  should 
have  told  him  that  you  were  selling  them 
at  a  dollar  more?  A.  If  Dr.  Taylor  had  put 
the  seed  In  my  bauds.  I  simply  asked  him 
what  he  would  take.  Q.  Then  you  did  not 
understand  that  the  seed  was  In  your  hands 
as  a  broker?  A,  Xo,  sir.  Q.  Then  you  un- 
derstood that  Dr.  Taylor  was  selling  tbe  seed 
to  you?  A,  For  the  mill.  yes.  I  claim  that 
fifty  cents  per  ton  Is  my  commission,  but  If 
a  man  says  he  will  take  ^14  and  a  man  offers 
me  $15,  I  take  It.  Q.  If  you  were  tbe  bro- 
ker, was  It  not  your  duty  to  sell  the  seed 
for  tbe  highest  price?  A.  Tes.  sir.  Q.  Then, 
If  yon  were  acting  as  his  broker  and  agent, 
would  you  not  expect  him  to  have  the  profit? 
A.  Yes,  sir.  Q.  Then  you  were  not  acting  as 
Dr.  Taylor's  agent  In  this  matter?  A.  Xo, 
sir.  Q.  And  you  did  not  claim  to  be  his  agent 
in  the  matter?  A.  No,  sir."  Redirect  exam- 
ination: "Q.  Tour  were  simply  acting  as  a 
go-between.  A.  Tes,  sir.  Q.  Tou  were  not 
employed  by  Dr.  Taylor  exclusively,  were 
you?  A.  No,  air.  Q,  Now,  how  did  you  hold 
yourself  out  to  the  world — as  tbe  agent  of 
one  party,  or  how  was  It?  A.  1  suppose  I 
am  the  agent  of  both  parties  In  a  way.  I 
locate  the  seed,  and  sell  It  to  the  mills.  I 
should  think  Dr.  Taylor  knew  me  well 
enough  to  know  that  I  was  not  tbe  consumer 
of  260  tons  of  cotton  seed." 

The  court  sent  tbe  case  to  the  Jury  under 
instructions  which  would  have  been  proper  If 
Godbold  was  a  broker  In  good  faith  to  his 
principal.  Godbold  recovered  commissions 
at  the  rate  of  CO  cents  per  ton,  and  Taylor 
appealed.  Both  parties  have  died,  and  the 
cause  Is  revived  In  the  name  of  th^r  respec- 
tive admtnistratonL 

Ratclifle  ft  Fletcher,  for  appellant  Black- 
wood &  Williams  and  J.  G.  Dnnaway,  for 
appellee. 

BILL,  0.  X  (after  stathig  the  fads).  Ctod- 
bold,  under  bis  own  testimony,  cannot  re- 
cover as  a  broker.  Mr.  Mecfaem  thus  states 
the  reason:  "Like  other  agents  In  whom 
trust  and  confidence  are  reposed,  the  broker 
owes  to  bis  principal  the  utmost  good  faith 
end  loyalty  to  his  interests.  *  *  *  It  Is 
hia  duty,  therefore,  to  fully  and  freely  dis- 
close to  his  principal  at  all  times  the  fact  of 
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any  Int^^  of  bit  <mn  or  ot  uiotbOT  dlent 
whlcb  ma7  be  antagonistic  to  tbe  interests 
of  bis  principal  and  he  will  not  be  permit- 
ted to  take  advantage  of  the  sltoatlon  to 
make  gain  for  blmself  by  forestalling  or  nn> 
dermlnlng  his  principal.*'  Mechem  on  Agen- 
cy. I  952.  It  Is  unquestionably  good  law  as 
well  as  good  morals  that  the  onfaltbfal  bro- 
ker who  seeks  a  profit  from  tbe  transaction 
other  than  the  commission  for  bis  brokerage 
caonot  recover  of  his  principal  for  any  com- 
missions. Wadsworth  t.  Adams,  138  IT.  8. 
880,  11  Sup.  Ct  303,  34  L.  Ed.  984;  SbaefEcr 
V.  Blair,  149  U.  S.  248,  13  L.  Ed.  856,  87  U 
Bd.  721;  Mechem  rat  Agency,  {{  9S3,  97% 
and  nmnerons  anthoritleB  cited.  This  neces- 
sarily reverses  the  case,  and  tiwre  Is  an- 
otiier  matter  wtilch  calls  for  its  dismissal. 
Either  tbe  sale,  as  claimed  by  Godbold,  was 
tbrongb  him  as  broker  or  to  blm  Individually. 
If  the  former,  be  cannot  recover  on  account 
of  his  failure  to  disclose  to  bis  principal  that 
be  had  sold  to  bis  (the  principal's)  advantage 
at  $1  per  ton  and  commissions  above  what 
tbe  principal  asked;  and,  if  the  latter,  he 
cannot  recover  because  he  Is  precluded  by 
the  statute  of  frauds.  Kirby's  Dig.  i  S656. 
It  is  true  that  the  statute  of  frauds  is  not 
pleaded  in  this  action.  There  is  no  room  for 
it,  as  the  action  is  for  broker's  commissions. 
But  if  tbe  action  is  sought  to  be  maintained 
on  the  other  theory,  tbe  facts  as  stated  by 
Oodbold  show  the  contract  to  be  void. 

The  Judgment  is  reversed,  and  cause  dis- 
missed. 

BATTLE,  J.,  absent 


HOT  SPRINGS  ST.  RY.  OO.  v.  BODBUAN. 
(Supreme  Court  ot  Arkansas.  July  8,  1905.) 
WiTZnaS— IHXUCHKUIT  —  OOLUBBU.  Mat- 

nas. 

Where,  In  an  action  against  a  street  rail- 
way company  for  injuries  to  a  paBsenger  while 
alighting  by  reason  of  the  starung  of  the  car, 
the  issue  was  whether  the  injuries  were  caused 
by  defendant's  negligence  or  plaintiff's  c<Hitril)U- 
tory  nefrligence,  defendant  cannot  contradict 
plaintiff's  testimony  that  he  had  not  been  in 
the  habit  of  Jumping  on  passing  cars  to  steal 
rides. 

[Ed.  Note. — For  cases  in  point  Me  yvH.  BO, 
Cent.  Dig.  Wltneeses,  {  1224.] 

Appeal  from  Circuit  Court  Oarland  Coun- 
ty; Alexander  M.  Duffle,  Judge. 

Action  by  Charles  E.  Bodeman,  by  his  next 
friend,  B.  M.  Bodeman,  against  the  Hot 
Springs  Street  Railroad  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 


B.  W.  Beetor,  fbr  appellant  Wood  * 
Henderson,  tor  appellee. 

McOULLOOH,  J.  Ai^lee,  a  boy  nine 
years  of  age^  by  his  next  Mend  brougtat  tbis 
suit  against  appellant  to  recover  damages 
for  personal  injuries  received  In  alighting 
from  appellantfs  street  car.  The  testimony 
Introduced  on  the  part  of  the  appellee  tended 
to  establish  the  tact  tliat  be  and  his  brother 
were  passengers  on  tbe  street  car,  and  gave 
a  signal  to  tbe  motorman  to  stop  the  car  at 
a  regular  stopping  place;  tltat  tbe  car  wss 
brought  to  a  stop,  but  appellee  was  delayed 
in  getting  off  by  other  passengers  ahead,  and  j 
before  be  could  alight  tbe  motonuan  started 
tbe  car;  ttiat  as  soon  as  the  car  started  he 
told  tlie  motorman  that  he  wanted  to  get  off. 
and  the  motorman  told  him  that  he  would 
have  to  Jump  off,  which  be  did,  and  was  i 
thrown  down  and  hurt  l^e  testimony  In-  ' 
troduced  appellant  tended  to  show  ■  that 
appellee  alighted  from  tbe  car  when  it  stop- 
ped, but  undertook  to  Jump  on  the  rear  end 
of  the  car  as  it  passed,  to  steal  a  ride,  and 
that  wtiile  so  doing  be  was  thrown  down 
and  hurt  The  motorman  testified  tiiat  be 
did  not  tell  tbe  boy  to  Jump,  that  he  bad  no 
recollection  of  seeing  either  of  tbe  lioya  on 
the  car  during  that  trip,  and  did  not  know 
of  the  acddent  until  be  had  reached  tbe  md 
of  his  run  and  returned.  Tbe  Jury  accepted 
ttie  version  offered  by  appdle^  and  retonied  | 
a  verdict  in  his  favor. 

Appellee  and  bis  brother  ware  asked  by 
appellant's  counsel  whether  or  not  they  wert* 
In  the  habit  of  Jumping  on  passing  cars  to 
steal  rides,  to  wtiich  tbey  both  answered  in 
the  negative,  and  appellant  then  offered  tes- 
timony to  contradict  them,  showing  that 
they  were  in  the  habit  of  Jumping  on  cars, 
and  that  the  brother  had  done  so  on  tbe  day 
of  the  accident  and  was  driven  from  a  car 
by  the  manager.  Tbe  court  refused  to  per- 
mit the  introduction  of  this  testimony,  and 
error  Is  assigned  to  that  particular.  This 
testimony  was  properly  excluded,  as  tbe  Is- 
sue involved  in  the  trial  was  as  to  whether 
the  injury  was  caused  by  negligence  of  ap- 
pellant's servants  or  was  tbe  result  of  the 
plaintlfTs  own  negligence.  The  testimony 
was  sharply  In  conflict  on  this  question,  and 
tbe  habit  of  appellee  in  Jumping  on  can  up- 
on other  occasions  had  no  Intimate  bearing 
on  this  Issue.  Appellee  and  his  brother  coold 
not,  as  witnesses,  be  contradicted  on  imma-  I 
terial  collateral  matters. 

No  error  Is  found  to  the  tostmctloia  of  the 
court.  The  evidence  Is  snffidrat  to  sustain 
tbe  verdict  and  the  Judgment  Is  affirmed. 

HIIiL,  C.  J.,  absent  and  not  participating. 


Digitized  by  Google 


Ark.) 


LIDDSLL 


JONBS. 


961 


ST.  LOUIS.  I.  M.  ft  S.  HT.  CO.  T.  SHAVHR. 
(Supreme  Court  of  ArkanB&s.  July  29,  190G.) 
X  Railboadb  —  KnxiNo  or  Stock  — Neoli- 

GKNCE— QUESTIORS  FOB  JlTBT. 

In  an  action  agalnat  a  railroad  for  the 
negligent  killins  of  horses,  whether  the  ewineer 
had  time  to  sound  the  stock  alarm  after  dis- 
covering the  horses  on  the  track,  and  whether, 
If  the  stock  alarm  had  been  given,  the  horses 
mraM  probablr  have  cleared  the  track,  and 
whether  tiia  preenmpti(»  of  nei^igence  raised 
against  def«idant  under  the  statute  had  been 
overcome  by  proof.  Mid,  in  view  of  the  evi- 
dence, which  was  conflicting,  questions  for  the 
jury. 

[Bd.  Note^For  eaaaa  fai  pdnt,  ■••  toL  ^ 
Cent  DiK.  BaflnMuK  I  1687.T 
2.  Appeal— Rbtuw  or  Faois— Goetclusivx- 

NXS8  OP  VEBDIOT.  .      ^  . 

A  verdict  of  the  Jury  suBtained  by  the  evi- 
dence will  not  be  disturbed  od  appeal 

[Ed.  Note.— For  cases  In  Po!^b»»  toI.  8. 
Cent.  Dig.  Appeal  and  Brror,  1  8828.] 

Appeal  from  Circuit  Court,  Greene  Omm- 
ty;  Allen  Hughes,  Judge. 

Action  by  A.  S.  Shaver  against  flie  St 
I^oala,  Iron  Mountain  ft  Southern  Railway 
Company.  From  a  Judgment  for  plaintiff, 
defendant  appeals.  Affirmed. 

Appellee  recovered  Judgment  against  ap- 
pellant for  the  alleged  negligent  killing  of 
trwo  horses.  The  only  question  here  la,  was 
tlie  evidence  sufficient  to  sustain  the  verdict 
and  the  charge  of  n^ilgence?  The  plalntUt 
testified  that  be  saw  tracks  of  horses  where 
"tbey  came  on  the  track  above  the  trestle, 
and  they  ran  toward  the  trestle,  and  the 
train  ran  after  them  and  caught  them."  He 
saw  the  tracks  north  of  the  trestle,  40  or 
60  yards.  To  the  best  of  bis  knowledge  they 
-were  the  tracks  of  his  horses.  "It  seemed 
like  the  horses  were  killed  close  to  the  edge 
of  the  trestle."  One  was  lying  on  the  north 
side  Bod  the  other  on  the  south  side  of  the 
trestle.  The  engineer  testified  that  "as  be 
came  on  the  trestle  there  was  a  heavy  fog 
lying  over  the  creek,  and  be  saw  the  horses 
In  front  of  the  engine."  He  did  not  see  the 
borses  come  on  the  track.  "It  looked  like 
they  came  right  up  the  dump.  They  were 
not  on  the  track  there."  He  was  "about 
twelve  or  fifteen  feet  from  them."  When 
be  saw  them  he  put  on  theemergency  brakes. 
He  did  not  have  time  to  blow  the  whistle. 
He  was  keeping  a  lookout  all  the  time,  and 
bis  hand  was  on,  the  brake  valve  when  he  saw 
them.  The  engine  was  within  twelve  feet 
of  them  before  he  saw  them.  He  guessed 
the  fog  prevented  him  from  seeing  them  be- 
fore. They  "seemed  to  be  going  straight 
across  the  track."  "Question.  They  got  on 
the  track  and  imdertook  to  cross?  Ans<n-er. 
I  don't  know.  They  were  not  on  the  track, 
and  all  I  could  see  was  their  neck."  No 
earthly  person  could  have  prevented  strik- 
ing the  horses.  The  fireman  testified  he  was 
keeping  a  lookout.  He  saw  a  horse  coming 
from  the  engineer's  side.  He  did  not  see 
anythiug  on  the  track  before  the  horse  was 
■track.  He  says,  on  the  side  be  was  on,  he 
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could  not  have  seen  anything  on  the  track 
closer  than  30  or  40  feet  to  the  engine.  Tbe 
horse  was  knocked  off  on  bis  side. 

B.  S.  Johnson,  for  appelant  W.  W.  Ban- 
dy, for  appellee. 

WOOD.  J.  (after  atatlng  the  facts).  The 
evidence  -was  sufficient  to  sustain  tbe  ver- 
dict The  Jury  wwe  warranted  In  finding 
that  the  horses  ran  on  tbe  track  40  or  50 
yards  before  they  were  knocked  off  and  kill- 
ed. Tbe  horses,  It  appears  from  the  testi- 
mony of  plaintiff,  ran  120  or  160  feet  The 
engineer  says  he  was  looldng  out  but  saw 
the  horses  flnit  12  or  16  feet  in  front  of  the 
engine,  and  only  saw  tbelr  necks,  as  they 
seemed  to  be  "going  straight  across  the 
track."  If  the  horses  ran  upon  the  track 
120  or  ISO  feet  as  the  evidence  of  plaintiff 
would  Indicate,  then  from  the  time  the  en- 
gineer first  saw  them  12  or  15  feet  ahead 
they  must  have  run  on  the  track,  If  plaintiff's 
evidence  be  true,  about  108  or  140  feet  But 
the  testimony  of  the  engineer  tended  to  show 
that  the  horses  did  not  run  down  the  track, 
but  "came"  right  "up  the  dump,"  and  "went 
straight  across."  This  Is  in  direct  conflict 
with  what  the  testimony  of  plaintiff  tended 
to  show.  The  fireman  was  not  asked  about 
the  fog,  but  his  evidence  tended  to  show 
that  on  account  of  the  "boiler  head  of  the 
engine"  he  could  not  see  anythiug  "closer 
than  thhrty  or  forty  feet  to  the  engine."  But 
for  this  obstruction  It  Is  not  shown  how  far 
the  fireman  might  have  seen.  There  were 
such  confilcts  In  tbe  testimony  as  to  make 
the  proper  deductions  to  be  drawn  from  it  a 
matter  for  the  Jury.  By.  v.  Chambliss,  64 
Ark.  214,  15  S.  W.  460.  It  was  for  them, 
under  the  proof,  to  say  whether  the  presump- 
tion of  negligence  under  the  statute  had  been 
overcome  by  the  proof.  The  engineer  testi- 
fied that  he  did  not  have  time  to  sound  the 
whistle.  But  It  was  for  the  Jury  to  say 
whether  he  had  time  to  sound  the  9tock 
alarm  after  discovering  the  stock,  and  wheth- 
er, if  the  stock  alarm  had  been  given,  the 
horses  would  likely  hare  cleared  the  track. 
Tbe  Jury  found  that  there  was  negligence, 
and  we  will  not  disturb  their  verdict  as 
there  la  evidence  to  support  it  By.  v.  Cfarls- 
coe,  67  Ark.  192,  21  S.  W.  431;  By.  t.  Cos- 
tello,  68  Ark.  82.  66  S.  W.  27a 
Afflrmed. 


LIDDBLL  T.  JONES. 
(Supreme  Court  of  Arkansas.   Jnly  22,  1905.) 
Exemptions  —  Lxabii.itie8  Enfobcgable  — 

PUBCHASE  PbIC^— SUOOKSSION  OF  CREDITOR 

TO  Rights  of  Sblial 

A -buyer  of  personalty  gave  a  note  for  tlio 
pric^  secured  by  a  mortgage  covering  such  and 
other  goods.  A  creditor  of  tbe  seller  sued  the 
tatter  and  garnished  the  huyer.  The  creditor 
obtained  a  judgment  against  the  buyer  for  the 
debt  which  he  owed  tbe  seller.  Held,  that  the 
creditor,  being  possessed  of  the  rights  of  the 
seller,  could  levy  on  the  goods  bought  by  the 
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buyer;  Coiutt.  1874  art  0.  S  1,  and  Klrby'n 

Dig.  S  4966,  providing  that  exemptions  cannot 
be  claimed  in  property  In  Uie  haads  of  a  buyer 
asainst  a  debt  tor  tbe  price. 

Appeal  from  Oircnlt  Court,  Olay  Ooonty, 
Eastern  District;  Allen  Hughes,  Judge. 

Action  b7  W.  O.  Jones  against  Robt  Lld- 
dell.  From  a  Judgment  for  plalntUC,  d^endr 
ant  appeals.  Beveraed. 

Hawtboine  &  Hawthorne,  Air  appellant 
J.  H.  Hill  and  F.  G.  Taylor,  for  ai^ellee. 

HUA  C  J.  Tbe  appellee  Jones,  pnrduuK 
ed  two  honei  and  liameu  of  one  Stroi^  for 
9X80,  and  to  lecore  payment  of  the  purdiaso 
monev  executed  a  mortgage  to  Strcmg  on  the 
horses  and  bamesa  and  also  one  log  wagon. 
Stroi^  was  Indebted  to  Bancodc,  wbo  sned 
bim,  and  caused  attacbmoit  to  iasne^  and 
ran  a  gandshment  on  Jones.  The  result  of 
this  proceeding  was  the  snstalnlng  of  the 
attachment  and  a  Judgment  against  J<Hies 
In  favor  of  Hancock  for  the  debt  of  flSO 
which  be  owed  Strong  for  tbe  horses..  Han- 
cock caused  execution  to  Issue,  and  tbe 
horses,  harness,  and  wagon  were  levied  on.. 
Jones  filed  a  schedule  of  bis  perstmal  prop- 
erty, and  claimed  this  property  as  exempt 
Tbe  circuit  court  held  it  exempt  and  tbe 
sberifF,  representing  the  dghta  of  Hancock, 
tbe  Judgment  plalntUt  prosecuted  this  ap- 
peal. 

There  are  two  lines  <tf  dedatons  on  tJie 
effect  of  a  gamlsbment;  one  holding  that  It 
amounts  to  a  compulsoiy  assignment  of  tbe 
debt,  and  carries  with  It  tbe  liens  secur- 
ing the  debt;  tbe  olber  holding  that  It  does 
not  operate  as  an  assignment  but  is  an  Im- 
pounding of  the  debt  for  the  gamialier'a  ben- 
efit Tbe  cases  im  this  subject  are  collected 
In  a  note  under  sectkm  1^,  Bood  <m  Gai^ 
nlshment  This  court  In  Smith  t.  Butler, 
72  Ark.  8B0.  80  S.  W.  680^  held  that  tbe  gar^ 
nlshment  when  carried  Into  Judgmoit  oper- 
ated* to  transfw  to  tbe  gamlsber  all  the 
rights  of  tbe  Judgment  defendant  i^nd  give 
blm  tbe  rights  and  remedies  possessed  by 
blm.  Including  a  lien  to  secure  tbe  Indebt- 
edness. Therefore  it  follows  that  Hancock 
became  the  owner  of  the  debt  of  Jones  and 
the  mortgage  securing  it  and  became  pos- 
sessed of  tbe  same  rights  which  Strong,  the 
mortgagee,  possessed.  When  Hancock  lev- 
ied on  tbe  pn^rty  In  question  be  waived 
the  mortgage  which  be  then  owned  by  oper- 
ation of  law.  No  one  else  could  levy  on  the 
pn^erty,  because  mortgaged  chattels  are  not 
subject  to  executUm.  Jennings  v.  McZlroy, 
42  Ark.  289,  48  Am.  Rep.  6L  The  mortgagee, 
however,  can  waive  bis  mortage  rights,  and 
levying  an  execution  iqwn  tbe  pn^ierty  is 
inconsistent  with  the  mortgage,  and  a  waiv- 
er of  it  Cbx  V.  Harris,  64  Ark.  213,  41  S. 
W..  426,  62  Am.  St  B^  187.  It  follows  that 
the  levy  was  jftopet,  and  tbe  property  sub- 
ject to  tbe  execution. 

Tbe  next  question  Is  whether  Jones  could 
claim  tbe  property  as  exempt  It  la  provid- 


ed I9  arUde  9,  S  1*  Const  1874,  and  sectloa 
4966,  Kilty's  Dig.,  that  ezenqttionB  cannot 
be  claimed  In  pn^eriy  in  the  bands  of  the 
vendee  sgalnst  tbe  debt  for  its  pundiase.  It 
is  centred  that  Hancock,  as  an  Invtrtun- 
tary  aaslffaee  <Ht  Strong,  Is  not  ctoCbed  wttb 
Strong's  rights  in  this  regard;  but  these  cai- 
a  settle  that  question  against  the  aM>ellant: 
tireanor  v.  Oreanor,  86  Ark.  91;  Morris  v. 
Ham,  47  Ark.  20S,  1  &  W.  619;  Smldi  v. 
Butler,  72  Ark.  860,  80  S.  W.  580.  The  log 
wagon  was  properly  held  to  be  exempt  ss 
there  was  no  debt  for  the  purchsse  mmey 
due  against  it  and  no  mortgage  was  Bou^t 
to  be  enforced  against  it  In  this  aetkuL.  In 
fact  a  position  inconsistent  with  tbe  mort- 
gage, so  far  as  Hancock's  rights  were  cm- 
cerued,  was  takat  Tbe  court  erred  In  hold- 
ing tbe  horses  and  harness  exempt  from  sel- 
snre  imder  the  execution,  aa  it  was  levied  to 
enforce  a  debt  for  purchase  money  while  tbe 
property  was  in  tbe  bands  of  the  purchaser. 

Reversed  and  remanded, '  with  dlrectlona  to 
enter  Jndgnunt  In  confwmltr  benwtth. 


KABTIN  V.  STATU 
(Sapreme  Court  <tf  Arkansas.   July  8,  iStO.) 
liABcsnT— BviOHToa  —  Sutfiohnct  —  Staxe- 

HKNT. 

Evidence  held  sufficient  to  sappcnt  a  con- 
viction for  larceny. 

Appeal  from  Circuit  Court  Lee  Goanty; 
Hance  N.  Hntton,  Judge. 

"Not  to  be  officially  reported." 

Albert  Martin  was  nmvlcted  of  larceny, 
and  appeals.  Affirmed. 

W.  A.  Oompton,  for  i^pellant 

WOOD,  J.  Tbe  appelant  was  eonvieted 
on  a  good  indictment  <if  the  crime  of  srud 
larcuy.  The  only  question  presented  on 
this  appeal  was  whether  or  not  the  evidence 
was  Buffldait  to  supp<M  the  verdict  The 
appellant  was  found  in  possession  of  a  coat 
and  vest  w<»rtb,  aeoradlng  to  the  pioof, 
$10.35.  Tbe  proof  tended  to  diow  that  tlw 
coat  and  vest  bad  been  salt  by  iiiiiiiiiia,  C. 
O.  D.,  to  one  Wbittaker,  at  Foirest  Citr-  It 
remained  at  tbe  express  ofllce  for  snne  time 
before  it  was  stoloi.  ijipellant  was  toM 
that  he  was  suspected  of  having  stolen  tbe 
express  package  containing  the  coat  and 
vest  and  if  he  wanted  to  keep  out  of  trooble 
be  had  better  produce  It  Appellant  ac- 
knowledged that  be  had  a  eoat  and  vest  of 
the  description  named,-  but  ezpUlned  that 
be  had  bou^t  it  from  a  little  black  negro  at 
Forrest  City,  and  he  said  that  he  had  worn 
It  openly  ainee  be  pnrcbased  it  Otiier  wlt- 
nesses  were  Introduced,  tending  to  corrobo- 
rate appellant  but  there  were  some  eontra- 
dlctlons  and  Inconsistencies  in  their  tnstlmir 
ny,  and  upon  tbe  whole  the  Jury  was  not 
satisfied  with  appellantfs  eivlanattoD  of  bow 
he  came  Into  possesskm  of  the  ptopeitj  el- 
l^ed  to  have  been  recently  stolen;  end, 
while  the  evidence  ot  appeUantfa  gnllt  Is  not 
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▼ery  ntlBftictoTy  to  na.  ve  think  It  tret 
■nffident  to  Biqjiport  the  Tcrdlct  ot  the  Jury, 
and  the  Jadgmeut  !■  therefora  afflnned. 


HT7NT0N  T.  MARSHAIJx 
<3npraQe  Court  of  ArkausaB.   Julj  22.  1906.) 

Hku.  Estate  Beokxbs  —  Right  to  Couuis- 
BI0H8— Pboctubiho  C&usk  or  Sale. 

On  the  listing  of  property  with  a  real  ea- 
tate  agent  be  showed  it  to  a  prospective  pur- 
chaser, who  said  that  he  woold  not  bay  for  a 
short  time.  Tbe  agent  informed  the  owner. 
"Who  agreed  to  sell  it  for  the  price  at  which  the 
agent  bad  otFered  It  if  tbe  porcbaeer  would  pay 
tbe  agent's  commission.  Tbe  agent  commonJ- 
cated  tbe  price  to  tbe  purdkaser,  stating  what 
bis  commission  would  be,  and  tbe  purchaser 
promised  to  decide  the  matter  in  a  few  days, 
while  these  negotiations  were  pending,  the  own- 
er sold  the  property  to  the  prospective  pur- 
chaser for  a  mm  which  asxraed  the  ori^nal 
offer  by  about  the  amount  of  the  agent's  com- 
mission, which,  as  between  the  seller  and  buyer, 
was  deducted  from  the  price.  Held,  that  the 
agent  was  the  procnring  cause  of  the  sale,  and 
entitled  to  commission. 

[Ed.  Note.— For  cases  in  point,  see  vol.  8, 
Oent  Dig.  Broken^  i  74.] 

Appeal  from  Oircult  Conrt,  Sebastiaa 
Oonnt?,  Ft  Smith  District;  Styles  T.  Bowe, 
Judge, 

Action  by  J.  SL  Blarat^ll  against  Mrs.  B. 
H.  M.  Hunton  to  recover  tbe  amount  of  com- 
missioQ  alleged  to  have  been  earned  hy  th» 
plain  till  as  a  real  estate  agent  under  em- 
ployment by  the  defendant  for  the  sale  of 
certain  real  estate  in  tbe  city  of  Ft  Smith, 
owned  by  her.  The  plaintiff  recovered  JntU;- 
ment  for  the  amonnt  sued  for,  and  defend- 
ant appeals.  Affirmed. 

Ifechem  &  Mecbem,  for  appellant  Wln- 
cbestw  A  Martin,  for  appellee. 

Mcculloch.  J.  (after  stating  the  facU). 
No  exceptions  were  saved  below  dn  tbe  in- 
trodnctlon  of  testimony,  and  none  to  tbe  rul- 
ings of  the  court  In  living  or  refusing  In- 
stmctlons.  The  only  question  presented  by 
counsel  here  is  whether  or  not  the  plaintiff 
was  the  procnring  cause  of  tbe  sale,  so  as  to 
entitle  him  to  commission.  It  is  not  disput- 
ed that  plaintiff  was  a  real  estate  agent 
that  defendant  listed  her  property  with  him 
for  sale  at  tbe  stipulated  price  of  $2,250,  and 
that  be  at  once  opened  up  the  first  negotia- 
tlons  with  one  Crawford,  who  finally  became 
tbe  purchaser.  Appellee  testified  that  as 
soon  as  appellant  placed  tbe  property  in  bis 
bands  he  offered  It  to  Crawford,  and  sbowed 
It  to  him,  and  that  Crawford  was  pleased 
with  it  but  said  he  would  not  buy  for  a 
abort  while;  that  tbe  next  day  be  Informed 
appellant  of  these  facts,  and  she  then  told 
blm  that  she  had  decided  to  put  tbe  price  up 
to  $2,400,  but  finally  agreed  that  It  might 
■ell  to  Crawford  for  f 2,200,  net  to  her,  Craw- 
ford to  pay  the  commission;  that  he  com- 
municated this  price  to  Crawford,  with  a 
statement  that  his  commlssitm  would  be 
9116,  and  Oiawtord  replied  that  he  was  still 


not  quite  ready  to  purchase  a  house,  but 
would  decide  about  It  In  a  few  days.  Some 
days  later,  while  tbe  negotlattons  were  still 
pending  between  appellee  and  Crawford,  ap- 
pellant sold  tbe  propeaiy  to  Orawfinrd  for 
$2,400,  less  tbe  commission,  and  refosed  to 
pay  appellee  a  commission. 

We  think  It  is  quite  clear  that  apptilee 
was  the  procuring  cause  of  the  sale  under 
his  employment  for  that  pnrpose,  and  is  en- 
titled to  the  commission,  though  the  sale  was 
made  and  consummated  by  the  owner.  Scott 
V.  Patterson,  S8  Ark.  49, 18  &  W.  419; 

Affirmed. 


MILLDR  V.  GRADY. 
(Supreme  Court  of  Arkansas.    July  8,  190B.) 

1.  BXECDTIOn— SaLB— RlOHTS  OF  PUBOHASBS 

—Sbtubr— Omissions  of  Officeb. 

The  purchaser  at  execution  sale  by  a  con- 
stable is  not  precluded  from  setting  np  his 
rights  acquired  at  the  sale  by  any  uilnre  of 
the  constable  to  nuike  proper  return  of  the  exe- 
cution. 

[Eid.  Note. — For  cases  in  point  see  voL  21, 
Cent  Dig.  Execution,  1  793.] 

Z  Same— LxvT— Pbioritteb. 

Wbra-e  a  constable  liad  levied  on  property 
under  an  execution  issued  by  a  justice,  be  se- 
cured a  prior  Um  as  against  the  sheriff  subse- 
otttntly  levying  under  an  execution  issued  from 
tOB  circuit  oon^ 

[Bd.  Note. — ^For  cases  in  point,  see  v<d.  21, 
Oent  Dig.  Execution,  fif  228-2M^] 

Appeal  from  Circuit  Court  Sevier  Oountj; 
James  S.  Steele,  Judge. 

Action  by  O.  M.  Miller  against  one  B.  M. 
Grady.  From  a  J(udgment  In  favor  of  de- 
fendant, plaintiff  appeals.  Reversed. 

This  is  an  action  in  replevin,  brought  by 
appellant  against  appellee.  Appellee  claimed 
the  property  by  virtue  of  a  levy  made  by  bim 
as  sheriff  under  an  execution  issued  by  tbe 
circuit  clerk  of  Sevier  county  on  June  16, 
1902.  Appellant  claimed  the  property  in  con- 
troversy by  porcbase  at  an  execution  sale 
made  by  a  constable  of  Sevier  county  on 
July  2,  1902,  under  an  execution  issued  by  a 
Justice  of  tbe  peace  for  said  county  on  June 
16,  1902,  and  levied  upon  the  property  In 
suit  before  tbe  appellee  as  sheriff,  levied 
on  same.  It  appears  that  certain  laborers 
filed  before  one  J.  L.  Flanigau,  a  Justice  of 
tbe  peace  of  Sevier  county,  their  claim 
against  the  Star  Antimony  Company,  fov 
work  and  labor  performed  by  them  for  said 
company  amounting  to  $74.  They  prayed 
and  were  granted  a  writ  of  attachment 
which  was  issued,  and  executed  by  the  con 
stable  on  the  8d  day  of  June,  1902,  by  tak- 
ing possession  of  the  property  in  controver- 
sy, and  duly  serving  the  writs  on  the  Star 
Antimony  Company,  and  summoning  It  to 
appear  and  answer  tiie  plaintiffs'  claims.  On 
the  16tb  day  of  June,  1902,  the  return  day  of 
tbe  summoDS,  Judgment  by  default  was  ren- 
dered In  favor  of  the  plaintiffs  for  the 
amounts  claimed,  but  the  record  does  not 
show  what  disposition  was  made  of  the  at- 
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tacfamrata.  The  record  Bhowa,  however,  tliat 
on  the  16tb  day  of  Jane,  1902,  ezecntion  was 
Inraed  by  the  justice,  made  retamable  on 
the  2d  day  of  July.  1902,  and  deUvered  to  the 
oonatable.  The  justice  docket  shows  the 
above.  It  also  ccmtains  this  entry:  "Betum 
of  execution  satlsfled."  "On  the  2d  of  July, 
1902,  the  ooDstable  retimied  the  execution 
satlsfled  in  fulL  Jno.  L.  Flanlgan,  J.  P."  ▲ 
copy  of  the  execution  la  aet  forth  In  the  rec- 
o^  and  It  does  not  show  any  return  In- 
dorsed  upon  it.  Flanlgan,  who  rendered  the 
Judgment  and  Issued  the  executions,  teatifled 
that  the  constable  to  whom  he  dellTered  the 
executions  advertised  the  property  for  sale 
on  the  2d  1^  July,  1902,  and  did  sell  tiie  same 
to  the  appellant  for  a  cash  consideration  of 
9400,  the  appeUant  being  the  highest  bidder 
at  the  aale.  He  fnrtho-  testUed  Oat  he 
thought  it  was  several  days  after  the  exeeo^ 
tlons  were  placed  In  the  bands  of  the  con- 
stable that  the  appellee,  sheriff,  came  out  to 
the  mines  uid  levied  his  execution  on  the 
proper^,  ^e  appellant  Introduced  fn  evl- 
dmce  a  bill  of  sale  ^m  the  constable  to 
appellant  for  the  property  In  controveny, 
showing  a  consideration  ot  9400,  In  hand 
paid.  App^ant  also  Introduced  one  Paul 
Knod,  Sr.,  who  testified  without  objection 
"that  defiant  [appellee].  Sheriff  Orady,  did 
not  come  out  to  the  mine  and  levy  his  exe- 
cution upon  the  property  involved  In  thla  suit 
fl»  several  days  after  the  constable,  John 
BL  Dorsey,  had  levied  on  said  property,  and 
advertised  It  tar  sale.**  TbB  appellee  diowed 
by  the  clerk  of  Sevier  coun^  that  be  issued 
an  encutlon  In  favor  of  Smith,  Allen  & 
Oo.  against  the  Star  AnfinuHiy  Company  on 
the  16th  day  ot  June,  1902,  and  on  the  same 
day  delivered  it  to  B.  M.  Grady,  the  sheriff. 
Appellee  testified  that  he,  as  eherUT  of  Bevter 
county,  levied  the  execution  on  the  pnq>erty 
Involved  In  this  suit  as  the  propaty  of  the 
Star  Antlmol^  Cktmpany.  He  did  not  re* 
monber  what  day  he  levied  the  execntion, 
bdt  thought  it  was  soon  after  it  was  dellv^ 
ered  to  him.  He  returned  the  executloii  to 
the  clerk.  The  clerk  further  testified  that 
the  execution  which  be  Issued  had  been  lost 

S.  A  Downs,  for  appellant  liake  ft  Win- 
go,  for  appellee. 

WOOD,  J.  (after  stating  the  facts).  No 
question  was  raised  In  the  court  below  as  to 
the  manner  la  which  the  levy  was  proved, 
nor  as  to  the  pnxtf  of  the  satisfaction  of  the 
execution  directed  and  delivered  to  the  con- 
stable, Dorset,  from  whom  appellant  claims. 
Appellee  virtually  concedes  that  appellant 
would  not  be  precluded  from  setting  up  his 
rights  as  a  purchaser  at  tiie  execution  sale 
by  the  constable  by  any  failure  of  the  con- 
stable to  make  proper  return  of  the  execu- 
tion, showing  what  had  been  done  under  it 
It  clearly  appears  that  the  constable  levied 
on  the  proporty  in  controversy  prior  to  the 
levy  that  was  made  by  the  appellee,  and  un- 
der the  decision  of  this  court  In  Derrick  v. 


Cole,  60  Ark.  S97.  SO  8.  W.  760^  secured  tbe 
prior  lien;  and  It  Is  also  reaamably  clear 
from  the  evidence  that  appellant  pordiased 
at  the  sale  made  by  the  constable  imder  this 
levy.  Appellants  claim  to  tbe  property  in 
controversy  is  thereftue  prior  and  superior 
to  the  datan  of  appellee. 

The  judgment  Is  therefore  reversed,  and 
the  cause  Is  remanded  for  new  trial. 


LONO  V.  McDANIBXfc 
(Supreme  Court  of  - Arkansas.    July  8,  IWA.) 

1.  SlATDTB  OF  FSAUDS— DSBT  OW  AVOTHEB— 
PbOHUB  WITHIIC  StATUTB— OOHSIDZa^TIOll. 

Where  a  plumber  and  the  lessee  of  prem- 
ises  used  as  a  barber  shop  agreed  on  a  price 
for  the  placing  of  certain  pluoibing  in  the  shop, 
but  the  plumber  did  not  order  the  iti»H>i-i^t«  or 
commence  work  until  the  owner  of  the  bolldinc 
had  acreed  with  him  to  psy  if  the  lessee  did 
not,  toe  owner's  promise  was  not  within  tbe 
■tatate  of  frauds. 

□I^d.  Mote. — ^For  cases  In  point,  %ea  voL  23, 
Cent.  Dig.  Frauds,  Statute  of,  U  Id-ia] 

2.  Naw  TaiAi.  —  Nbwlt  Disoovbbxd  Bvi- 

DXHCB. 

A  new  trial  will  not  be  awarded  for  newly 
discovered  evidence  which 'is  merely  comnlative. 

[Ed.  Note. — For  cases  in  point,  sss  voL  87, 
Cent  Dig.  Mew  Trial,  M  218-^.] 

Appeal  from  Orcult  Court,  St  Francis 
County;  Hance  N.  Hutton,  Judge. 

Action  by  A.  P.  McDanl^  against  B.  A. 
Long.  From  a  Judgment  tn  fovor  of  plais- 
tUf,  defttidant  appeals.  Affirmed. 

E.  A  Long  was  the  owner  of  a  boUdlnc  In 
Forrest  City,  Axk.,  known  as  the  **ImperlaI 
Hotel."  One  of  the  lower  rooms  of  the  build- 
ing was  rented  by  Long- to  D.  F.  Keatli  to 
be  used  as  a  barber  shop.  E.  P.  HcDanlel, 
a  plumber,  lltted  up  thla  room  with  bath 
tubs,  a  range,  boiler,  and  beater,  drain  pipes; 
etc.  He  afterwards  brought  bis  action 
against  Long,  tbe  owner  of  the  bnildbic*  to 
recover  $186.40,  tbe  value  of  his  w<nk  and 
labor,  and  for  material  and  merdiandlse  tar- 
nisbed  in  making  sneh  Improvements.  The 
defendant  denied  that  the  plaintllf  bad  done 
any  work  or  labor  or  fumlahed  any  materials 
or  merchandise  at  his  instance  or  request 
He  further  denied  that  he  had  any  control 
over  the  barber  shop  at  the  time  the  im- 
^vement  was  made,  m  that  be  baa  any  li^ 
terest  In  the  batii  tub,  bolln,  and  beater, 
etc.,  for  which  ault  is  brought  On  tbe  trial 
the  plaintiff  testified,  in  substance,  that 
Keath  wanted  tbe  bath  tubs  and  other  im- 
provements put  In  his  bariier  shop;  that  be 
agreed  with  Keath  upon  tbe  price,  but  that 
before  be  ordered  tbe  material  or  did  tbe 
work  he  went  to  see  tbe  defendant  Lone, 
and  asked  him  what  he  thought  about  It 
Long  rt-pUed,  "You  go  ahead  and  pnt  tbe 
stuff  in,  and  if  Mr.  Keath  don't  pay  fmr  It  I 
will,  bat  don't  say  anything  about  my  i^ree- 
ment,  for  I  don't  want  him  to  know  abont 
that;  but  I  want  tite  fixtures  to  stay  fat  tbv 
house."    Be  further  testified  that  but  for 
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tAls  affreement  on  the  part  of  Long  he  would 
not  have  ordered  the  material  unless  Keath 
bad  "put  up  the  money  for  tt."  In  other 
parts'  of  Us  testimony  be  spoke  of  Long  as 
being  "security**  for  the  debt,  but  said  that 
be  ordered  Qie  goods  on  the  promise  of  liOng 
to  pay  for  them.  The  plalntlfC  was  corrob- 
orated by  testimony  of  the  trsTellng  sales- 
man fliron^  whom  the  material  was  pur- 
chased by  McDanlel.  He  said:  'twas  show- 
ing plumbing  goods  to  Mr.  Keath  In  the  pros- 
eace  of  Dr.  Long  and  S.  P.  McDanlel,  and, 
after  ocplalnlng  same  to  both  Mr.  Keath  and 
Dr.  Long,  I  named  the  price  of  tiiese  goods. 
Dr.  Long  tnrned  to  McDanlel,  and  said, 
'Mack, '  yon  had  better  order  the  goods.'  ** 
On  Uie  other  hand,  the  testimony  of  the  de- 
fendant tends  strongly  to  show  that  the  ma- 
terial was  purchased  and  the  work  done  by 
McDanlel  fbr  Keath,  and  tbxt  Long  took  no 
part  In  the  transaction,  uid  made  no  prom- 
ise In  reference  thereto.  After  being  In- 
Btmcted  by  the  conrt,  the  Jniy  returned  a 
verdict  In  favor  of  the  plaintiff  fOr  986.40, 
and  defmdant  appealed. 

S.  H.  Mann,  for  appellant  John  OatUng, 

for  appellee. 

BIDDIOK,  J.  (after  stating  the  facts). 
The  question  presented  by  this  appeal  is 
whether  the  promise  of  the  defendant  upon 
-which  the  plaintlfl  seeks  to  recover  comes 
-within  the  statute  of  frauds,  and  Is  invalid, 
because  not  In  writing.  Counsel  for  d^end- 
ant  contends  that,  conceding  the  testimony 
of  plaintiff  to  be  true,  as  the  Jury  has  found 
It,  the  substance  of  the  whole  transaction 
-was  an  agreem^t  by  the  defendant  Long  to 
pay  the  debt  of  the  barber,  Keath,  and  that 
such  an  agreement  Is  within  the  statute,  and 
must  be  In  writing.  In  order  to  bind  the  de- 
fendant. But,  while  the  price  of  the  work 
and  the  material  had  been  agreed  on  between 
McDanlel  and  Keath,  McDanlel  did  not  or^ 
der  the  material  or  commence  the  work  un- 
til Long  promised  to  pay  for  It  If  Keath  did 
not.  The  bath  tubs,  fixtures,  and  other  Im- 
provements were  to  be  put  In  a  building 
owned  by  Long,  and  the  Jury  were  Justified 
Id  finding  that  it  was  beneficial  to  blm  to 
Lave  such  Improvement  made,  and  that.  In 
order  to  Induce  McDanlel  to  order  the  ma- 
terial and  do  the  work,  he  made  the  promise. 
If  the  testimony  of  McDanlel  was  true,  he 
was  Induced  to  order  the  material  and  do  the 
-work  by  virtue  of  this  promise  of  Long  that 
be  would  see  that  plaintiff  was  paid.  It 
-was  then  a  debt  of  Long  as  well  aa  of  Keath, 
and  the  promise  of  Long  to  pay  was  foimd- 
ed  on  a  consideration  directly  beneficial  to 
lilm,  and  the  stetute  does  not  apply. 
"When."  says  the  Court  of  Appeals  of  New 
"York,  "the  [Hrlmary  debt  subsists  and  was 
antecedently  contracted, .  the  promise  to  pay 
it  Is  original  when  It  Is  founded  on  a  new 
conelderatlon  moving  to  the  promisor  and 
l>eneflclal  to  falm,  and  such  that  the  promisor 
-thereby  comes  und«r  on  Independent  duty  of 


payment  irrespective  of  the  liability  of  the 
principal  debtor.'*  White  V.  Rhitool.  108  N. . 
Y.  222,  IS  N.  E.  820. 

No  objections  are  urged  against  the  in- 
stmctlotts,  and,  wblle  the  case  Is  a  close  <me 
on  the  facts,  we  think  the  evidence  snffldent 
to  support  the  Judgment 

The  newly  discovered  evidence  for  which 
th6  defendant  also  asked  a  new  trial  was 
cmnnlatlve,  and  on  the  whole  case  we  are  of 
the  opinion  that  the  Judgment  should  be  af- 
firmed. 


HBNSON  V.  8TATB. 
(Bnpreme  Court  of  Arkansas.   July  8;  1006.) 

Bafe  —  InoicTuxm  —  Yabiarck  —  Connc- 

non  or  Statdtobt  Ofrnsb. 

Kirby'fl  Dig.  {  2005,  deflnes  rape  as  the 
carnal  knowledge  of  a  female  forcibly  and 
against  ber  will.  Section  2008  provldee  for  the 
pQniBhment  of  any  person  who  carnally  knows 
and  abases  a  female  under  the  age  of  10  /earSt 
Section  2413  anthoriaea  a  conviction  oi  any 
<^en8e  incladed  In  that  chained  in  the  indict- 
ment An  indictment  charged  that  defendant 
raped  "a  female  ander  the  age  of  16  rears 
•  •  •  forcibly  and  aialnst  her  will."  The 
evidence  showed  carnal  knowledge,  but  failed  to 
show  force.  Held,  that  a  conviction  of  carnal 
abuse  was  suetamed  by  the  indictment  and 
was  proper. 

[Ed.  Note. — For  cases  in  point  sm  vol.  27, 
Cent  Dig.  Indictment  and  Information,  f  dl6; 
vol.  42,  Cent  Dig.  Bape,  H  42,  09.] 

McCuUoch,  J..  ^I— an*tng 

Appeal  from  Olrcnlt  Conrt,  Pnlaski  Gonn- 
ty;  Bobot  J.  Lea,  Judge. 

Dave  Henson  was  convicted  of  carnal 
abuse  of  a  female,  and  appeals.  Modified. 

John  D.  Shackleford,  for  appellant  Bobt 
L.  B<^;ers,  Atty.  Glen.,  for  the  State. 

BATTLE,  J.  Dave  Henson  was  Indicted 
by  a  grand  Jtury  of  the  Pulaski  circuit  court 
for  rape  committed  upon  the  person  of  Lula 
Hoheimer,  a  female  under  the  age  of  16 
years,  and  was  convicted  of  carnal  abuse  of 
a  female  under  the  age  of  16  years,  and  hla 
punishment  was  assessed  at  5  years'  Impris- 
onment in  the  penitentiary,  and  he  appealed. 

The  Indictment  against  him  Is  as  follows: 

"The  grand  Jury  of  Pulaski  county,  in  the 
name  and  by  the  authority  of  the  state  of 
Arkansas,  accuse  Dave  Henson  of  the  crime 
of  rape,  committed  as  follows,  to  wit:  The 
said  Dave  Henson,  In  the  county  and  state 
aforesaid,  on  the  18th  day  of  February,  A.  D. 
1905,  In  and  -apon  one  Lula  Hobelmer,  a 
female  under  the  age  of  sixteen  years,  for- 
cibly, violently,  and  feloniously  did  rape  and 
assault  her,  the  said  Lula  Hoheimer,  then 
and  there  violently,  forcibly,  and  against  her 
will,  feloniously  did  ravish  and  cruelly  know, 
against  the  peace  and  dignity  of  the  state  of 
Arkansas.  [Signed]  Lewis  Bhoton,  Prose- 
cuting Attorney." 

Gould  appellant  be  lawfully  convicted  of 
eamal  abuse  of  a  female  under  16  years  of 
age  under  this  Indictment? 
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■  Section  2006  of  EIrb7*s  Digest  defines  rape 
as  follows:  "Rape  is  the  carnal  knowledge 
of  a  female  forcibly  and  against  her  wUl." 

And  section  2008  provides:  "Kvery  parson 
convicted  of  carnally  knowing,  or  abasing 
nnlawfuUy,  any  female  person  under  the  age 
of  sixteen  years  sball  be  Imprisoned  In  the 
penitentiary  for  a  period  of  not  less  tium 
one  year  nor  more  than  twenly-one  years." 

Section  2413  is  as  follows:  "Upon  an  In- 
dictment for  an  offense  consisting  of  differ- 
ent degrees,  the  defendant  may  be  found 
guilty  of  any  degree  not  higher  than  that 
charged  In  the  Indictment,  and  may  be  found 
guilty  of  any  offense  Included  In  that  char- 
ged In  the  Indictment." 

In  Davis  t.  State,  45,  Ark.  464,  this  court 
held:  "Under  an  Indictment  for  murder  the 
accused  may  be  convicted  of  an  assault  with 
intent  to  kill,  provided  the  indictment  con- 
tain all  the  substantiTe  allegations  neces- 
sary to  let  In  proof  of  the  Inferior  crime,  and 
the  proof  show  that  the  offense  of  which  he 
la  convicted  and  the  one  charged  In  the  in- 
dictment are  the  same."  The  court  said: 
"An  assault  with  an  intent  to  kill,  though  a 
felony  by  onr  law,  la  not  one  of  the  degrees 
of  homicide;  but  it  Is  an  attempt  to  com- 
mit murder,  and  ia  virtually  included  in  ev- 
ery murder  that  is  committed  with  violence. 
All  the  elements  of  murderf  except  the  ac- 
tual killing,  must  conspire  to  constitute  the 
crime." 

Carnal  knowledge  of  a  female  Is  necessary 
to  constitute  rape,  and  when  the  female  la 
under  16  years  of  age  carnal  abuse  Is  In- 
cluded in  that  offense. 

Bfr.  Bishop  says:  "Though  a  man  cannot 
commit  rape  of  his  own  wife,  exc^t  as  prin- 
cipal in  the  second  degree,  the  indictment 
need  not  negative  a  marriage  between  the  de- 
fendant and  the  Injured  woman.  Still,  in 
prudence,  it  may  be  well,  when  fornication 
and  adultery  are  Indictable,  to  insert  this  sort 
of  negative.  Then,  If  the  proof  of  force 
shotild  fall,  there  may  be  a  conviction  for 
one  of  the  other  offenses."  2  Blabop  on 
Criminal  Procedure  (3d  Ed.)  956. 

Under  a  statute  which  provides:  "When- 
ever any  person  indicted  for  a  lelony,  shall, 
on  trial,  be  acquitted  by  verdict  of  part  of 
the  offense  charged  In  tiie  li^dictment,  and 
convicted  of  the  residue  thereof,  such  verdict 
may  be  received  and  recorded  by  the  court, 
and  thereupon  the  person  indicted  shall  be 
adjudged  guilty  of  the  offense.  If  any,  which 
"shall  appear  to  the  court  to  be  substantially 
charged  by  the  residue  of  such  Indictment, 
and  sball  be  sentenced  and  punished  accord- 
ingly" (Rev.  St  1836,  c.  137.  i  11>— the  court 
held  In  Commonwealth  v.  Goodhue,  2  Mete. 
(Mass.)  1»3,  that  "a  defendant  Indicted  for 
rape  alleged  to  have  been  committed  upon 
his  daughter  may  be  convicted  of  incest,  if 
the  Jury  find  the  criminal  connection,  but 
that  it  was  not  by  force  and  against  the  will 
of  the  dauKhter."  It  was  alleged  In  the  In- 
dictment In  that  case  "that  the  d^endant  un- 


lawfully had  carnal  knowledge  of  the  body 

of  his  daughter." 

In  Kentucky  they  have  a  statute  which 
reads  as  follows:  "Whoever  shall  carnally 
know  a  female  under  the  age  of  twelve 
years,  or  an  idiot  shall  be  confined  in  the 
penitentiary  not  less  than  ten  nor  more  than 
twenty  years."  In  Fenston  v.  Common- 
wealth. 82  Ky,  549,  it  was  held  that  a  de- 
fendant charged  with  committing  a  rape  up- 
on a  female  under  12  years  of  age  could  be 
convicted  of  the  offense  described  In  the 
statute  quoted.  Young  v.  OommonweeJth, 
06  Ky.  573,  29  8.  W.  439. 

The  carnal  knowledge  of  a  female  Is  an 
essential  element  of  rape.  In  this  case  the 
defendant  was  charged  with  carnal  knowl- 
edge of  a  female  under  the  age  of  16  years, 
and  that  was  the  (dTense  defined  in  aection 
2008,  before  quoted,  and  is  clearly  charged  In 
the  Indictment  against  the  appellant;  and, 
inasmuch  as  It  was  not  committed  forcibly 
and  against  the  will  of  the  injured  female, 
the  appellant  was  properly  found  guilty  of 
that  offens^. 

The  majority  of  the  Judges  are  of  the  opin- 
ion that  the  punishment  assessed  against  the 
appellant  Is  excessive,  and  should  be  re- 
duced to  two  years'  Imprisonment  In  the 
X>enltentiary,  and  It  is  ordered  that  the  Judg- 
ment bereln  be  modified  according. 

McOULLOGH,  J.,  dlasenti. 


DOWMiL  r.  SCHISLER. 
(Snprsme  Ckmrt  of  Arkanaaa.  July  30^  190Bl) 
AFPxaL— iRRBTTonoro-OBnomim  —  8«nr- 

FICISNOT. 

Where  an  objection  to  two  instraction*  wu 
made  in  cross,  and  the  <ri)jection  to  one  was 
waived  beeaose  omitted  mm  tin  motitHi  tor 
new  trial,  tha  omrt  on  appaal  eamwt  ensialdw 

the  other. 

Appeal  from  Olrcnlt  Court,  Checna  Cova- 
t7;  AUen  Hu^M,  Judge. 

Action  by  8.  0.  Dow^  agalnat  H.  R. 
Schialw.  Ffom  a  judgment  tor  detaiduit. 
plaintiff  appeals.  Affirmed. 

H.  L.  PondCT  and  Johnson  ft  HoddlestiHu 
for  appellant  J.  D.  Blo<d^  and  HEawUiwne 
ft  Hawthorne,  tor  appellee^ 

Mcculloch,  j.  tus  is  a  suit  by  app^ 

lant  Dowell,  to  recover  of  appellee,  Schisler, 
commissions  on  the  sale  of  a  sawmill  idaut 
and  other  property.  The  sale  was  made  di- 
rect by  Schisler  to  the  Culver  Lumber  Com- 
pany, but  Dowell  asserts  that  be  procured 
the  purchaser,  and  thereby  earned  a  com- 
mission. No  objections  were  made  to  the 
giving  or  refusal  of  instructions,  except  to 
the  giving  of  two  upon  request  of  the  de- 
fendant; but  the  obJectl(m  was  made  In  gron 
to  both  Instructions,  and.  as  the  objection 
to  one  was  waived  by  omitting  the  same 
from  the  motion  for  new  trial,  and  no  ob- 
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Jectton  to  It  la  urged  her^  we  cannot  con- 
•Utt  ttie  other.  An  objection  in  grow  to 
•evenl  Instmctlons  cannot  be  conaldered  im- 
lera  aU  tba  instaracttraa  embodied  in  aniA  ob- 
jection are  bad.  t.  Parker  (AA^  88 
J3.  W.  e02;  Young  t.  Sterenson  (AA.)  86  S. 
W.  100%  and  cases  dted. 

Nothing  remains  few  na  to  ccmalder  bnt  the 
snffldency  Di  the  testimony,  glTlng  It  the 
strongest  force  which  the  jury  were  war- 
ranted In  glTlng  it  No  useful  pmpose  Is  to 
be  Bemd  dlscosslng  the  testimony  In  de- 
tail here.  We  think  It  Is  snfflctent  to  sus- 
tain the  verdict  and  the  Judgment  must  be 
affirmed. 

BAFTIiBb  absent 


RBMMBL  T.  WTTHBRINGTON. 
(Supreme  Coart  of  Arkansaa.   Jul?  22,  KK^.) 
1.  APFKAit— Bxvnw  or  Facts— Gonclubitb- 

HBBS  or  STTBTrXXS. 

A  Terdict  based  on  conflictlQe  testimony 
safficient  to  siu^in  a  verdict  for  either  party, 
and  returned  npon  Instnaction*  to  wbidi  there 
was  no  objection,  is  con<ati8lve  on  appeal. 
Sl  Inbitbanob  Aonra— Powebs  —  AcocPTAHon 

ov  PBXicnTic  Note. 

Where  a  Bpecial  insa ranee  solicitor,  acting 
under  a  sai«nU  agent,  had  no  authority  from 
the  company  to  accept  notes  for  premimnB,  but 
was  anthorlsed  by  toe  general  ageot  to  accept 
ench  notes;  and  turn  them  In  to  him,  the  so- 
licitor. In  accepting  a  premium  note  made  oat 
to  himself,  and  indorsing  it  over  to  the  general 
agent,  acted  as  agent  for  the  general  agent,  and 
not  Cor  the  policy  holder,  and  the  general  a^nt 
was  responsible  for  any  fraud  of  the  solicitor 
connected  with  the  execution  of  the  note. 

Appeal  from  Olrcult  Court,  Calhoun  Coun- 
ty; Charles  W.  Smith.  Judge. 

Action  by  H.  U  Bemmel  against  A.  li. 
Wltherlngton.  From  a  Judgment  for  defends 
ant;  i^lntlfl  appeala.  Affirmed. 

TTMs  Is  an  action  htooght  by  appelant 
Bemmd,  against  appellee  Wltherlngton,  to 
recover  tiw  amount  ot  a  negotiable  promls- 
wny  note  for  the  sum  of  $414.60;  executed  by 
appellee  to  (Sie  Ward,  and  by  the  latter  as- 
signed before  maturity  to  ai^ellant  Appel- 
lant was  tiie  general  agent  for  a  Ufe  Insur- 
ance company,  and  Ward  was  a  subagent, 
or.  as  be  Is  designated  in  the  proof,  a  spedaj 
agent  woiMng  under  appellant  The  note 
In  question  was  executed  to  cover  the  flrat 
annual  premium  tar  a  policy  of  $10,000  ta 
said  Insurance  cfnnpany.  .^pelle^  Wlth^ 
ington,  was  Ulltmrate,  and  unable  to  write 
bis  name,  bat  signed  the  note  by  mai^  and 
tbe  note  and  signature  were  written  and  wit- 
nessed by  Ward.  Ward  also  wrote  the  slgna- 
tnre  of  appellee  to  the  application  fta  Insur- 
ance. The  policy  for  $10,000  was  Issued  by 
tbe  company,  and  mailed  to  appellee,  who 
dedlned  to  accept  It  and  refused  to  pay  the 
note  for  the  alleged  reason  that  he  Intended 
only  to  apply  for  Insurance  In  tiie  sum  of 


^,000,  and  to  execute  a  note  for  premium  <m 
a  policy  for  that  amount;  and  that  Ward  bad 
taken  advantage  of  his  Illiteracy  and  fraudu- 
lently Imposed  upon  him  by  wrltli^  bis  sig- 
nature to  an  aKillcatlon  for  a  $10;000  policy 
and  a  note  tor  premium  thereon,  instead  of 
foe  $2,00(^  as  agreed  upon.  He  pleaded  this 
a  defense  to  the  action,  and  the  Jury  return- 
ed a  Twdlct  In  bis  favor. 

Thornton  &  Thornton,  tor  appellant  Smead 
it  Powdl,  for  appellee; 

MCCULLOCH,  J.  (after  steting  the  facte). 
The  testimony  was  conflicting  on  the  issue 
as  to  the  alleged  fraud  on  the  part  of  Ward 
in  writing  the  application  for  a  policy  of  $10,- 
000  and  the  note  fw  the  premium  on  that 
amount;  Instead  of  $2,000;  but  the  Jury 
found,  upon  instmctlons  to  which  tiiere  was 
no  objection,  in  &vor  <^  appellee,  and  we 
must  treat  that  Issue  as  settied.  The  testt- 
mcmy  Is  sufficient  to  have  sustelned  a  verdict 
either  way  on  that  Issueu 

Apfiellant  asked  an  instrueUon,  which  the 
court  refnsed,  telUng  the  Jury  that  "If  the 
defendant  requested  the  witness  Ward  to 
sign  his  name  to  note  sued  on,  tiiat  he  be- 
came the  agent  of  defendant  In  signing  the 
note;  and  if  he  did  not  follow  defendant's 
instructions  then  the  plalntur.  if  be  took  the 
note  before  maturity,  ai^  tot  a  valuable 
conaitteration.  Is  not  respraslble  tor  the  act 
of  the  agent"  The  refusal  of  tiie  court  to 
give  the  inatmctlon  Is  now  urged  as  ground 
for  reversal  The  proof  did  not  warrant  the 
giving  of  tills  instractttm.  Ward  was  acting 
under  authority  from  and  coatnri  of  appel- 
lant It  is  shown  that  the  company  does  not 
acceiA  notes  for  premiums,  but  that  the  tek- 
ing  of  notes  by  a  special  agmt  Is  done  for 
the  general  agen^  and  that  In  so  doing  he 
acte  for  bis  sai>erlor,  the  general  agent 
Ward  teetlfled  on  that  point  as  follows:  'S). 
Does  Mr.  Benund  take  up  all  those  notes  tak- 
en by  special  egente?  A  Tea,  sir;  we  are 
not  allowed  to  bandle  any  paper  whatever. 
Q.  Then,  while  this  note  is  taken  in  your 
name»  U  is  really  for  Mr.  Bemm^T  A.  Tea, 
sir;  and  indorsed  right  over  to  bim.  Q.  Tou 
did  that  because  you  were  authorized 
him  to  do  so  and  torn  it  in  to  tiie  general 
agent?  A.  Yes,  sir.**  This  shows  tliat  Ward 
In  taking  the  note  was  tbe  agent  of  appel- 
lant who  Is  responsible  for  his  acta  In  re- 
gard tli^reto.  Franklin  Life  Ins.  0%  v.  Gal- 
llgan,  71  Ark.  206,  78  &  W.  102,  100  Am.  St 
Bep.  78;  Dwelling  Hmise  Ins.  Oo.  v.  Brodle, 
52  Ark.  11,  11  B.  W.  1016,  4  L.  B.  A.  46& 
We  do  not  mean  to  say  that  a  person  may 
not  act  as  the  agent  of  both  parties  to  a 
transaction  for  some  purposes,  where  there 
Is  no  conflict  of  Interest;  but  that  rule  can- 
not be  applied  to  the  facta  here,  where  Ward 
was  the  agmit  <a  appellant  In  taking  the  note. 

We  find  no  aror,  and  tbe  Judgment  la  af- 
firmed. 
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BANE  OF  BATOSTILCiS  T.  MAXBX  et  aL 
(SapruM  Goort  of  Arkaiuu.   7alj  20^  1906.) 

1.  Attobnet  ahd  Cubht— Authobitt  of  At- 

TOBNET— NECESSITT  OF  PBOOF. 

A  receipt  given  bj  attoroeys  to  a  debtor 
is  not  evidence  against  the  creditor,  In  the  aV 
sence  of  a  showing  that  the  attome;a  were  at' 
tomeys  for  the  creditor. 

2.  SucB— Pboof  of  AuTHoBirr. 

A  banlc  advanced  money  to  a  m^chant  on 
a  note  signed  also  by  sureties.  The  merchant 
having  gone  Into  bankruptcy,  an  attorney  who 
was  retained  by  the  bank  generally,  but  who 
had  no  aathorit?  to  collect  claims  for  it  except 
when  they  were  specially  intrusted  to  him,  act- 
ing for  other  creditors,  and  without  any  special 
authority  from  the  bank,  afterwards  had  a 
meeting  with  the  merchant  and  some  of  his 
sureties  on  the  note,  at  which  it  was  divulged 
that  a  third  party  was  a  secret  partner  with 
the  merchant,  and  liable  for  the  debts  contract- 
ed by  him.  Thereupon  the  attorney  secured 
evidence  against  the  third  party,  end  induced 
him  to  settle  for  the  merchant's  debts,  includ- 
ing the  note  to  the  bank.  The  attorney  then 
paid  over  the  sum  collected  on  the  note  to  the 
bank,  deducting  his  commlmions  for  making 
the  collection,  and  the  bank  sned  the  snretiea 
for  the  dlHterence  between  tin  amount  received 
by  it  and  the  face  of  the  note.  HOd,  tiiat  the 
attorney  was  not,  under  the  circumstances,  act- 
ing for  the  bank,  and  payment  to  him  was  not 
payment  to  the  bank,  and  did  not  affect  the 
liability  of  the  sureUes  for  the  balance  due  on 
the  note. 

3.  Sake— RATiFiCATton. 

Not  was  the  act  of  Hie  bank  In  accepting 
the  money  from  the  attorney  and  tailing  to  re- 
turn the  same  a  ratlflcatitm  of  the  aitom^'s 
acts  in  such  sense  as  to  make  the  attorney  Its 
agent  In  the  premises. 

4.  Sajcb— Estoppel  to  Dent  Authobitt. 

Since  the  act  of  the  bank  in  receiving  tiie 
money  from  the  attm-ney  did  not  mislead  or  in- 
jure the  sureties  in  any  waj,  but  was  a  direct 
advantage  to  them,  the  bank  was  not  estopped, 
as  against  the  sureties,  to  deny  the  authority 
of  the  attorney. 

5.  Saio— BATmoAXXoir. 

In  order  that  ^e  act  of  a  creditor  in  ac- 
cepting money  collected  by  an  attorney  who 
acted  without  authority  from  the  creditor  in 
making  the  collection  may  amount  to  an  im- 
plied ratification  of  the  attorney's  acts,  such 
acceptance  must  be  accompanied  with  a  full 
knowledge  of  the  facts,  and  must  be  inconsist- 
mt  with  any  other  reasonable  hypothesis  than 
that  of  approval  of  the  attorney's  acts, 
a  Pbihcipai.  and  SnBEIT— GoxJ^cnoH  fbom 

Pbiucipai;.  —  Expense  —  Chabqb  Aqainbt 

Stjbetibb. 

A  creditor  who,  at  the  suggestion  of  the 
principal  debtor,  and  without  authority  from 
the  sureties,  filed  his  claim  in  bankruptcy  pro- 
ceedings pending  against  the  principal,  cannot 
charge  the  sureties  with  the  ezpoise  of  a  col- 
lection made  in  that  way. 

Appeal  from  Gircnit  Ooort,  Independence 
County;  GostaTe  Jones,  Spedal  Judge. 

Action  by  the  Bank  of  BatesrlUe  against 
R.  L.  Maxey  and  others.   From  a  Judgment 

for  defendants,  plaintiff  appeals.  Beversed. 

R.  L.  Maxey,  a  merchant  of  independence 
county,  borrowed  ?2,000  from  the  Bank  of 
Batesville,  and  executed  therefor  the  follow- 
ing note:  "$2000.00.  Batesville,  Ait.,  Dec. 
23.  igoi.  Four  months  after  date,  we  or  ei- 
ther of  us  promise  to  pay  to  the  Bank  of 
Batesville,  two  thousand  dollars,  at  ten  per 


cmt  Interest  per  annnm  from  date  until  paid 
for  Talue  recelred.  [Signed]  B.  L.  liaxey. 
W.  B.  Greenway.  W.  W.  Edmonson.  M.  D. 
Maxey.  M.  G.  Farris.  John  H.  Uaxey.  J. 
F.  Morris.  David  Bearing.  J.  B.  Northcut 
E.  T.  Fulks."  Maxey  afterwards,  before  the 
note  came  d^,  failed  In  business,  and  was 
forced  Into  bankruptcy,  his  estate  being 
worth  about  17  cents  on  the  dollar.  Bnt  the 
other  parties  to  the  note,  who  were  in  fact 
only  sureties  of  Maxey,  owned  enough  pnp- 
erty  to  make  the  note  good  and  the  bank  en- 
tirely safe.  During  the  progress  of  the  bank- 
ruptcy proceedings,  Maxey,  in  order  to  pro- 
tect bis  own  sureties  as  far  as  postible^  re- 
quested the  cashier  of  the  bank  to  file  the 
note  in  the  bankruptcy  court  so  tbat  a  pro 
rata  part  of  the  proceeds  of  the  bankrupt's 
estate  might  be  paid  thereon.  In  compliance 
with  this  request,  the  cashier  filed  the  note 
with  the  referee  In  bankruptcy.  After  tbe 
note  was  filed,  some  of  the  other  creditors  of 
Maxey  raised  an  objection,  and  denied  tbe 
right  of  the  owner  of  the  note  to  partidpate 
in  the  proceeds  of  the  estate.  Thereupon  the 
cashier  of  tbe  bank  requested  Mr.  Caa^  of 
the  firm  of  Tancey,  Reeder  &  Casey,  to  look 
after  the  matter,  in  order  that  the  note  nal^t 
not  be  stricken  from  the  file  of  claims^  and 
might  be  allowed  its  pro  rata  share  of  the 
proceeds.  The  attorneys  did  this,  and  tbe 
note  was  allowed  as  a  claim  against  the  es- 
tate. A  dividend  of  17  per  cent  was  after^ 
wards  paid  on  the  claims  against  the  bank- 
rupt, which  amounted  to  $348  on  this  note. 
Of  this  sum  10  per  cent,  was  retained  by  tbe 
attorneys  of  Tancey,  Beeder  &  Cas^,  or 
paid  by  the  bank  to  them,  and  the  remainder, 
$313^20,  was  credited  on  the  note.  This  divi- 
dend apparently  exhansted  all  the  assets  of 
the  estate,  and  left  the  balance  of  tbe  note 
unpaid.  The  firm  of  Yancey,  Beeder  Jfc  Onsey 
held  for  collection  a  number  of  claims  aeainst 
the  bankrupt,  Maxey.  Among  these  cUents 
who  had  claims  against  Maxey  waa  the 
White  River  Grocer  Company,  of  whlcb  D. 
D.  Adams  was  manager.  After  the  bank- 
rupt's estate  had  apparently  been  exhaoated 
by  the  payment  of  the  dividend  men^ned, 
Adams  received  a  telephone  message  from 
Maxey,  asking  him  to  come  np  to  Penter's 
Bluff,  and  requesting  him  to  bring  Mr.  Tan- 
cey and  also  Mr.  Wolf,  the  cashier  of  tbe 
bank,  with  him.  Maxey  stated  to  Adams 
that  if  he  would  come  up  to  the  Btuft  be 
would  have  parties  there  who  could  tell  him 
bow  he  could  collect  his  debt  The  caafaier 
declined  to  attend  the  meeting,  but  Adams 
went  up  with  his  attorney.  Mr.  Yancey. 
They  met  there  Maxey,  the  bankrupt,  and 
also  Fulks  and  Greenway,  two  of  Maxey'a 
sureties  mi  tbe  note  to  tbe  bank.  These  par- 
ties gave  information  that  tended  to  afaov 
that  one  Davis,  a  man  of  some  financial 
means,  was  interested  in  the  mercantile  busi- 
ness that  Maxey  had  carried  on  to  sncb  an 
extent  as  to  make  him  responsible  for  tbe 
debts  that  Maxey  had  contracted  la  tbe  Une 
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of  tliAt  bDSbwsB.  Tber  also  gave  information 
which  tended  to  ihow  that  Darla  bad  wltb- 
beld  goods  of  the  value  of  9181  belonging  to 
Carey's  estate  and  bad  failed  to  torn  tta«n 
over  to  the  trustees  of  that  estate  In  bank- 
ruptcy. These  parties— Adams,  representing 
bis  company:  Fulk  and  Greenway,  two  of 
the  other  soretles  on  the  note  of  Maiey  to 
the  bank;  Maxey  himself;  and  Tancey.  the 
attorney — discussed  ways  and  means  by 
which  DsTls  could  be  made  to  pay  these 
debts.   Yancey  advised  them  that  if  they 
eould  prove  the  facts  stated  by  them  Davla 
could  be  made  to  pay  the  debts.  Yancey  and 
the  firm  of  attorneys  of  which  he  was  a 
member  proceeded  then  aloug  the  line  of  the 
facts  divulged  at  the  meeting  to  obtain  evi- 
dence to  show  that  Davis  was  liable  for 
such  debts.    From  time  to  time  they  had 
consultations  with  Maxey  and  the  other  par- 
ties who  had  b«en  present  at  the  first  meet- 
ing.  They  obtained  the  affidavits  of  Maxey 
and  others,  showing  that  Davis  was  an  own- 
er of  an  Interest  in  the  business  that  Maxey 
had  carried  on.  and  that  he  was  liable  for  the 
debts,  and  also  that  he  had  wltliheld  goods  of 
the  bankrupt's  estate.   They  then  bad  Da- 
vis summoned  before  the  referee  In  bankruptr 
cy  to  answer  these  charges.   When  Davis 
arrived  In  Batesvllte  on  the  day  set  for  the 
bearing  of  matters,  Yancey  took  him  to  his 
office,  and  showed  him  the  affidavits  of  wit- 
nesses tending  to  show  that  he  was  liable 
for  the  debts  and  had  withheld  assets  of  the 
bankrupt    A  few  hours  afterwards  Davis 
and  bis  attorney  met  Yancey,  and  the  attor- 
ney of  Davis  told  him  that  und^  the  facts 
whl^  could  be  proved  he  was  liable,  and  ad- 
vised blm  to  settle  the  debt  without  further 
litigation.   Davis  did  so,  but,  as  be  had  been 
summoned  to  answer  before  the  referee  for 
a  certain  amount  of  goods  of  the  bankrupt 
which  he  had  withheld,  it  was  agreed  that  he 
should  pay  the  value  of  those  goods,  fl81, 
to  the  referee,  and  that  It  should  be  distribut- 
ed through  him  to  the  creditors.  The  balance 
lie  paid  to  Yancey,  Beeder  ft  Casey,  who 
executed  to  him  a  receipt  for  the  same  in  the 
following  wtwds: 

■'$4,740.67.      Batesville,  Ark.   July  11,  19(ffl. 

"Received  from  "W,  E.  Davis  the  sum  of  forty 
neveu  hundred  and  forty  dollars  and  sixi^  seven 
cents  in  full  settlement  of  the  following  ac- 
counts, and  notes  proved  In  bankruptcy  in  the 
ostate  of  R.  L.  Maxey: 

Tallev  Lonber  Company,  fO&OO  S  64.35. 
Charles  Mosby,  87.50. 
.T.  B.  Younger,  541.sa 
Seaton  &  Lindsay,  32.68. 
L.  R.  Simpson,  59.15. 
White  River  Grocery  ConOMny.  284.31. 
Bank  of  Batesville.  1,758.92." 

— Then  follow  the  names  of  other  creditors 
represented  by  the  attorneys,  and  amounts 
due  each,  the  receipt  being  signed,  "Yancey, 
Reeder  &  Casey,  Attorneys  for  the  Above- 
Mentloned  Creditors."  The  attorneys  then 
deducted  25  per  cent  of  the  amount  collected 
for  their  services  in  collecting,  and  paid  the 
balance  to  the  <it«ditorB.  To  the  bank  they 


paid  $1,809.19,  which  sum  it  credited  on 
the  note.  Afterwards  the  bank  demanded  of 
the  sureties  that  they  pay  the  balance  due  on 
the  note,  and  upon  their  refusal  to  do  so 
brought  this  action  at  law  to  recover  the 
same. 

The  defendants  appeared,  and  for  answer 
admitted  the  execution  of  the  note.  But 
they  alleged  that  the  money  was  borrowed 
by  Maxey  to  use  in  the  mercantile  business 
carried  on  In  bis  name  at  Penter's  BlufT,  and 
was  so  used,  but  that  the  business,  though 
carried  on  in  the  name  of  Maxey,  in  fact  be- 
longed to  W.  "E.  Davis,  and  that  Davis  was 
In  law  liable  for  the  debts  of  that  business, 
including  the  debt  of  the  bank  for  Iwrrowed 
money;  that  Davis,  after  Maxey  bad  become 
bankrupt,  agreed  with  Yancey,  Reeder  & 
Casey  that  he  would  pay  in  full  all  claims 
of  the  creditors  of  R.  L.  Maxey  represented 
by  them;  that  said  attorneys  represented  the 
plalntlCF,  bank  of  Batesville,  and  received 
from  Davis  payment  of  the  balance  due  on 
said  note  In  full;  and  that  the  bank,  with 
full  knowledge  Uiat  such  attorneys  had  act- 
ed for  them  in  such  settlement,  received  a 
part  of  said  money,  and  thus  ratified  and 
confirmed  their  action.  They  further  set 
up  that  under  the  circumstances  the  bank 
was  estopped  to  deny  tiiat  Yancey,  Beeder 
&  Casey  were  its  attorneys  in  that  settle- 
ment Wherefore  they  all^  that  the  bank 
was  bound  by  the  settiemoi^  and  could  not 
recover  tmder  this  action. 

On  the  trial  tba  court,  at  the  instance  ol 
the  defendant;  gave,  among  others,  the  fol> 
lowing  Instmctlons:  "(1)  The  Jury  are  ta- 
structed  as  a  matter  of  law  that  If  a  per- 
son adopts  8  transaction  done  in  his  behalf 
by  an  agent  who  had  no  authority  to  do  it^ 
he  must  adopt  It  In  Its  entirety.  He  can- 
not adopt  It  in  part  and  repudiate  it  in  part 
And  if  the  jury  Iwlleves  from  the  evidence 
that  Yancey,  Beeder  &  Casey  accepted  tot 
the  plaintiff  the  money  paid  by  Davis,  and 
that  the  plalntlEF  bank  either  adopted  or  re- 
tained a  part  of  the  money  so  received  by 
said  attorneys  for  it  after  it  had  notice  that 
said  attorneys  bad  acted  for  them  in  the 
premises,  then  this  was  a  ratification  of  the 
acts  of  Yancey,  Keeder  St  Casey  In  accepting 
said  money,  and  plaiuttfC  Is  bound  thereby." 
The  Jury  returned  a  verdict  in  favor  of  the 
defendant,  and  the  bank  appealed. 

8.  D.  Gampbell«  J.  C  Yancey,  and  Saml. 
M.  Casey,  tm  appellant  W.  8.  Wright,  tm 
appellees. 

BIDDIOK,  J.  (after  stating  the  facta) 
Tbia  is  an  action  by  a  bank  against  a  num- 
ber of  defendants,  who  were  luretles  on  a 
promissory  note  of  one  Haxejr,  executed  by 
falm  to  the  bank  for  a  loan  of  12,000.  Hie 
defendants  for  answw  set  up  that  the  note 
had  been  paid  by  we  W.  B.  Darla,  who  was 
not  a  party  to  the  note.  It  is  admitted  that 
Davis  did  pay  to  Yancey.  Beeder  A  Casey,  a 
firm  of  attorneys,  an  amount  equal  to  the 
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balance  due  on  this  oot^  and  tbat  they  gave 
him  a  receipt  for  the  same  Id  full  aa  attor- 
neys for  the  bank.  It  Is  also  admitted  that 
after  dednctlog  a  fee  for  making  the  collec- 
tion these  attorneys  paid  the  balance  of  the 
money  to  the  bank,  which  credited  the  net 
amount  paid  to  It  on  the  note.  The  net 
amount  paid  the  bank  left  a  balance  unpaid 
on  the  note  equal  to  the  amount  retained  by 
the  attorneys  for  a  fee,  and  the  decision  In 
this  case  Is  narrowed  down  to  the  questlMi 
as  to  whether  the  attorneys  represented  the 
bank  in  making  the  collection  from  DaTls, 
so  that  a  payment  to  them  was  In  law  a  pay- 
ment to  the  bank,  or  whether,  If  they  did 
not  represent  the  bank,  the  circumstances 
are  such  as  to  estop  the  bank  from  denying 
that  they  did  present  It,  or  to  show  that  the 
bank  ratified  the  act  of  the  attorneys  In  mak- 
ing the  settlement  with  Davis.  The  evl- 
dence  showed  that  Maxey,  the  principal  in 
the  note,  had  failed  In  business,  and  was  a 
bankrupt  at  the  time  the  note  became  due. 
Though  Maxey  had  failed,  the  sureties  on 
the  note  were  solvent,  and  made  It  perfectly 
good.  But  the  bank,  at  the  request  of  Max- 
ey, filed  the  note  with  the  referee  In  bank- 
ruptcy, In  order  that  It  might  receive  Its 
proportion  of  tbe  bankrupt's  estate,  and  to 
protect  the  sureties  to  that  extent  A  small 
amount  was  paid  on  the  note  from  the  as- 
sets of  the  estate,  but  a  considerable  sum  re- 
mained due  for  which  the  sureties  were  li- 
able to  the  bank.  While  matters  stood  In 
this  condition,  Tancey  and  one  Adams,  man- 
ager of  the  White  Blver  Grocery  Company, 
a  creditor  of  Maxey,  had  a  meeting  at  Pen- 
ter's  Bluff  with  Maxey  and  two  of  the  sure- 
ties on  the  note  of  Maxey  to  the  bank.  Max- 
ey dlvnlged  facts  which  tended  to  show  that 
one  Davis  was  a  secret  partner  in  the  mer- 
cantile busInesB  carried  on  by  Maxey,  and 
that  Davis  was  liable  for  debts  contracted  In 
the  course  of  that  business.  Now,  the  bank 
waa  not  interested  In  this  matt^,  for  the 
snreties  on  Its  note  made  It  perfectly  good; 
and  while  the  evidence  shows  that  the  firm 
of  Yancey,  Reeder  &  Casey,  of  which  Tan- 
was  a  member,  were  retained  by  the 
bank  generally,  they  bad  no  authority  to  un- 
dertake collection  of  claims  held  tiie  bank 
nnlesa  th^  were  specially  requested  to  do  so. 
They  had  never  been  requested  to  collect  this 
note,  further  than  to  have  It  allowed  by  the 
referee  as  a  claim  against  tbe  estate  of  Max- 
ey In  bankruptcy.  At  the  time  of  this  meet- 
ing at  Fenter'8  Bluff  tiie  note  was  In  the 
possession  of  the  bank,  and  Yancey  bad  no 
authority  from  the  bank  to  collect  It,  or  to 
take  Bt^s  for  tbat  pnrpMe.  He  did  not  go 
to  Penter's  Blnff  at  the  Instance  ot  request 
of  the  bank,  or  to  repreeent  It,  bnt  as  the  at- 
torney tor  Adams,  the  manager  of  the  White 
JUver  Grocery  Company,  and  as  the  attorney 
for  the  other  creditors  of  Maxey  whose 
claims  be  htAA  tor  collection.  These  debta 
were  unpaid,  and  Yancey  was  Interested  in 
getting  Infomtatlon  that  woidd  show  that 


Davis,  a  man  of  means,  was  liable  for  the 
payment  ot  them.  Tbe  two  sureties  present 
were  Interested,  for,  if  tbe  amount  due  the 
bank  from  Maxey  could  be  collected  from 
Davis,  they  would  be  relieved  from  liability 
to  pay  it  The  outcome  of  this  meeting  was 
an  understanding  that  Yancey  should  gu 
ahead  and  get  up  the  evidence  against  Dans, 
and.  If  possible,  compd  him  to  pay  these 
debts.  Including  the  debt  due  the  bank.  It 
Is  unnecessary  for  us  to  consider  whether 
this  understanding,  taken  In  connection  with 
the  subsequent  action  of  Yancey  In  collect- 
ing these  debts  from  Davis,  and  to  that  ex- 
tent relieving  the  sureties  of  this  debt,  was 
Bufilcient  to  make  them  liable  for  a  fee  for 
Yancey's  services.  We  may  amome  tbat 
these  two  sureties  had  no  thought  of  sncb 
a  thing;  that,  knowing  tbat  Yancey  repre- 
sented a  number  of  creditors  who  bad  claims 
against  Maxey,  and  supposing  that  he  also 
represented  the  claims  of  the  bank,  they  ex- 
pected that  he  would  look  to  these  parties, 
and  not  to  them,  for  bis  fee.  Whether  this 
was  so  or  not  Is  Immaterial  here,  for,  as  be- 
fore stated,  the  evidence  shows  tbat  the  bank 
had  not  authorized  Yancey  to  collect  this 
debt  as  their  attorney  or  agent  He  did  sub- 
sequently collect  money  to  the  amonnt  of 
these  debts  from  Davis,  and  gave  him  a  re- 
ceipt In  full  against  them,  signing  thereto 
the  name  of  his  firm  as  attorneys  for  all  tbe 
creditors  represented,  Indndlng  the  bank. 
The  receipt  that  these  attorneys  gave  tends 
to  show  that  they  were  assuming  to  act  for 
tbe  bank  In  making  the  collection,  bat  they 
say  that  the  receipt  was  given  In  tbat  form 
to  Identll^  the  different  debts  tor  which  tbe 
money  was  paid,  and  to  aatlify  Davis. 
However  ttiat  may  be,  the  receipt  la  -no  evi- 
dence against  tbe  bank  until  It  be  shown  that 
the  attorneys  were  attorneys  tor  tiie  bank: 
and  this,  as  b^ore  stated,  1>  not  shivwii.  A 
paymmt  by  Davla  to  tbeee  attoraeya  was 
not,  nnder  tbe  tocta  of  this  case,  a  paymoit 
to  the  bank,  and  did  not  affect  tiie  debt  doe 
the  bank. 

It  Is  contended  with  much  force  that  the 
bank  ratiflea  tlie  act  of  tiie  attorneys  by 
afterwards  receiving  the  momj.  We  are  not 
able  to  agree  with  ttili  contention.  No  ex- 
press xatiflcatlon  la  claimed,  and,  to  amonnt 
to  an  Implied  ratlflcatlon,  the  act  of  tbe  bank 
must  be  done  with  full  knowledge  of  fht 
facts,  and  must  be  Inconsistent  wtth  any 
olber  reasonable  taypolbesls  tban  Oat  of  ttp- 
proval  of  tbe  acts  of  tbe  attorneys  who  as- 
sumed to  act  as  its  agent  Bat  tbcve  Is  noth- 
ing to  show  that  at  the  time  tb»  bank  ac- 
cepted this  datm  It  bad  notice  Oiat  tbese 
attorneys  had  assnmed  tbe  act  ftir  It  and 
had  giva  Davis  a  reotipt  In  foil  tor  ttiis 
debt  Tbe  attorneys  certiiled  that  tbv  did 
not  act  fbr  tte  bank,  but  for  tbe  smetles; 
and,  as  the  bank  had  not  authorixed  them  to 
collect  this  note,  the  mere  payment  by  them 
to  the  bank  of  money  collected  from  Davis 
did  Dot  notify  tbe  bank  tbat  tttey  assomed 
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to  act  $M  Iti  agents  and  bad  made  a  full  set- 
tlement of  the  debt  wltb  DaTla.  If  the  bank 
waa  seeking  to  bold  Davis  liable  for  the  bal- 
ance due  on  the  note,  It  la  doubtful  If  It  could 
retain  the  money  secured  by  the  attorneys 
from  him  by  executing  this  receipt  In  full, 
and  at  the  same  time  reject  the  settlement 
But  DsTls  was  not  a  party  to  tbls  note,  and 
the  bank  has  noTer  asserted  that  be  was 
liable  for  It.  This  Is  not  an  action  against 
Darls,  but  against  the  parties  to  this  note, 
with  whom  no  settlement  was  made,  and 
wtao  have  paid  jiothlng  on  the  note.  If,  after 
dlscoTerlng  that  a  receipt  in  fuU  had  been 
executed  by  these  attorneys  to  Davis  for  this 
debt,  tiie  bank  had  refused  to  retain  the 
money,  and  returned  It  to  him,  this  might 
have  resulted  In  Injury  to  the  sureties,  and 
in  the  end  the  bank  might  have  been  com- 
pelled to  aboulder  the  loss,  If  any  had  re-' 
salted  from  the  return  of  the  money.  Da- 
Tla waa  not  asking  for  a  return  of  the  money, 
and  a  retnm  of  It  to  him  might  have  resulted 
in  injury  to  the  sureties  or  the  bank.  The 
only  safe  course  for  tbe  bank  to  pursue  was 
for  tbe  bank  to  bold  the  money.  Under  these 
circumstances  the  failure  of  the  bank  to  re- 
turn tbe  money  is  not  Inconsistent  with  a 
denial  on  Its  part  of  the  right  of  these  attor- 
neys to  c<dJect  the  money  for  the  bank,  or 
tbeir  right  to  gire  a  receipt  in  full  against 
ttie  note.  As  the  bank  could  not  return  the 
money  without  risk  of  Injury  to  Itself  or  the 
sureties,  Ita  retention  thereof  was  not  In 
law  a  ratification  of  the  act  of  tbe  attorneys. 
Martin  t.  Hickman,  64  Ark.  217,  41  8.  W. 
832;  Brown  T.  Wright,  68  Ark.  20,  22  8.  W. 
1022,  21  L.  R.  A.  467;  Bryant  v.  Moore,  26 
Me.  84.  45  Am.  Dec.  96;  Tbacher  r.  Pray. 
113  Msaa  291,  18  Am.  Bep.  480;  1  Olark  & 
Skyles,  Agency,  p.  327. 

It  follows  from  what  we  have  said  that 
Instruction  No.  1,  and  other  instructions  giv- 
en at  tbe  request  of  the  defendants,  in  which 
the  court  told  tbe  Jury,  in  substance,  that  If 
tbe  bank  retained  tbe  money  paid  to  It  by 
Tancey,  Beeder  &  Casey  after  notice  that 
these  attorneys  have  assumed  to  act  for  the 
bank  in  the  settlement  made  wltb  Davis  it 
would  be  a  ratification  of  the  acts  of  the  at- 
torneys in  making  the  settlement,  was,  in  our 
opinion,  eiToneoos  and  misleading.  For 
these  Instructions,  abstractly  considered,  may 
be  correct  in  stating  that  a  principal  cannot 
ratify  a  part  of  tbe  transaction  and  reject 
another  part,  yet,  under  tbe  facts  here,  It 
was  misleading.  As  the  act  of  tbe  bank  In 
receiving  this  money  from  tbe  attorneys 
who  had  collected  It  from  Davis  did  not  mis- 
lead or  Injure  the  defendants  in  any  way, 
bat,  on  the  contrary,  was  a  direct  advantage 
to  them  to  the  extent  of  such  payment,  we 
see  no  grounds  of  estoppel. 

On  tbe  whole  case  we  are  of  the  opinion 
tbat  tbe  facts  in  evidepce  make  out  a  clear 
case  in  favor  of  the  bank,  except  as  to  ^.80, 
the  amount  paid  by  tbe  bank  to  the  attor- 
aeys  after  $384  collected  through  the  bank- 


mptcy  proceedlogs.  TbB  evidence  shows 
tbat  these  attomipys  were  requested  to  look 
after  this  matter  in  the  bankrupt  court  by 
the  cashier  of  the  bank.  He  did  it  at  the 
suggestion  of  Maxey  to  protect  the  sureties 
on  Haley's  note.  Tbe  collection  of  tbe  $348 
in  this  way  resulted  in  a  benefit  to  tbe  aore- 
tiea  to  that  extent;  but,  as  they  did  not  au- 
thorize this  step  to  be  taken  for  them,  they 
cannot  be  charged  with  tbe  expense  of  the 
collection.  The  bank  authorized  it,  and  a 
payment  of  that  amount  to  the  attorneys 
was  a  payment  to  the  bank.  But,  as  we 
have  said,  tlie  collection  from  Davis  was  not 
authorized  by  the  bank,  and  it  Is  responsible 
only  for  the  part  of  tbat  collection  tiiat  came 
to  Its  hands. 

For  the  reasons  stated,  title  case  Is  reversed, 
and  the  cause  remanded  for  a  new  trlaL 


WHim  BIVBB  UIMINO  ft  NATXQATION 
00.  et  al.  V.  I^ANOSTON. 

(Suprone  Court  of  Aitosss.   July  29,  1905.) 

1.  WiTKBSSKS— ImUQHUKZrr— CoNTBADIOriON 
OF  TSSTUIONT. 

In  ejectment  for  a  mining  claim,  where 
the  Issue  was  whether  plaintiffs  had  done  the 
$100  worth  of  aneennent  work  reqoired  by  the 
mioing  laws  dnring  a  certain  year,  and  plain- 
tiffs' agent  testified  that  be  had  done  actual 
develo^ent  work  on  tbe  lands  amounting  to 
over  $200,  and  stated  on  cross-examination  that 
only  a  small  part  of  tJie  work  in  question  bad 
been  done  on  another  claim,  certified  copies  of 
affidavits  filed  by  the  witness  in  the  United 
States  General  Land  Office,  showing  that  the 
work  in  question  bad  been  done  entirely  on  the 
otbw  daun,  were  competent  to  contraolct  tbe 
witness. 

2.  EjBCTkCENT  —  PLUoina  —  Vabiahck  — 
SocHcx  or  Title. 

Where  a  complaint  in  ejectment  for  a 
mining  dalm  based  ptaintlffs'  title  solely  on  a 
location  of  tbe  claim,  and  the  sole  issue  raised 
by  the  answer  was  one  of  forfeiture  of  the  lo- 
cation for  failure  to  nerform  tiie  assoBsment 
worli  required  by  law,  malntiffa  could  not,  after 
the  case  was  before  the  jmr,  rely  on  adverse 
possession  as  a  source  ot  tiua. 

Appeal  from  Olrcnlt  Oonrt,  Marlon  Otranl^; 
Elbrldge  G.  MltcheU,  Judge. 

EQectment  by  the  White  River  Mining  ft 
Navigation  Company  and  another  against  A. 
Jj.  Langston.  From  a  Judgment  for  defmd- 
ant.  plaintiffs  appeal.  Affirmed. 

Woods  Bros.,  for  appellants.    Horton  ft 

8outb,  for  appellee. 

McOCLLOGH.  J.  This  is  an  ejectment 
suit,  brought  by  tbe  White  River  Mining  ft 
Navigation  Company  and  H.  D.  Armstrong 
against  A.  L.  Langston  to  recover  posses- 
sion of  the  land  embraced  within  the  bound- 
aries of  a  mining  claim,  and  Involves  a  con- 
test between  appellants  and  appellee  as  rival 
claimants  under  mining  claims  held  by  them 
respectively.  The  claim  of  appellants  was 
located  on  January  1,  1899,  and  that  under 
which  appellee  holds  on  January  1,  1901. 
Appellee  allied  in  bis  answer  that  appel- 
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lants  failed  to  do  as  much  as  $100  worth  of 
assessment  work  during  the  rear  1900,  as 
requiring  by  the  mining  laws,  thereby  for- 
feiting the  claim.  A  trial  was  bad  before  a 
jury  upon  this  Issue,  and  the  same  resulted 
In  e  verdict  and  Judgment  for  the  defendant 
The  mtning  claim  under  which  appel- 
lants assert  title  was  located  by  E.  C.  Cook 
and  others,  who  anbsequently  conveyed  to 
appellants,  and  the  assessment  work  on  the 
claim  is  alleged  to  have  been  done  for  them 
by  Cook,  as  their  agent.  On  the  trial  they 
Introduced  Cook  as  a  witness  to  prove  the 
amount  of  assessment  work  done,  and  he 
testified  that  during  the  year  1900  he  caused 
to  be  done  for  appellanta  "actual  develop- 
ment work  on  said  lands  to  the  amount  of 
$60  and  over  $200  In  making  a  road  from 
said  land  to  Buffalo  City  on  White  rlv^.** 
The  witness  was  asked  by  counsel  for  ap- 
pellee, on  cross-examination,  it  he  bad  not, 
as  agent  for  the  owner  of  another  mining 
claim,  known  as  the  "Small  Hope  Placer," 
caused  the  road  work  In  question  to  be  done 
as  assessment  work  on  that  claim,  and  If  he 
bad  not  procured  and  filed  In  the  United 
States  General  Land  Office  as  final  proof  to 
obtain  a  patent  of  the  Small  Hope  placer 
claim  the  affidavits  of  two  persons,  Honey- 
cutt  and  Gardner,  showing  that  said  road 
work  had  been  done  as  work  on  that  claim. 
He  answered  that  only  a  small  part  of  this 
work  had  been  applied  on  the  Small  H<H>e 
placer  claim,  and  thereupon  appellee  was 
permitted  to  read  in  evidence  certified  coplM 
of  said  affidavits  of  Honeycutt  and  Gardner 
filed  by  the  witness  In  the  United  States 
General  Land  Office,  showing  the  cost  of  the 
road  work  during  the  year  1900,  and  that  It 
bad  been  done  on  the  Small  Hope  placer 
claim.  This  ruling  of  the  court  is  assigned 
as  error.  The  evidence  was  competent  for 
the  purpose  of  contradicting  the  witness. 
He  testified  that  only  a  small  part  of  the 
road  work  was  applied  on  the  Small  Hope 
placer  claim,  and  It  was  competent  to  con- 
tradict him  by  showing  that  be  had  pro- 
cured and  filed  the  affidavit  as  proof  that 
this  work  was  done  entirely  on  the  other 
claim.  His  act  ta  [ovcurlng  and  presenting 
the  affidavits  was  in  direct  contradiction  of 
his  testimony  in  this  case  to  the  effect  that 
only  a  part  of  it  was  applied  on  the  Small 
Hope  placer  claim  and  the  remainder  upon 
the  claim  in  controversy.  The  testimony  of 
the  other  witnesses  was  confilctlng  as  to 
which  claim  should  have  received  credit  for 
the  road  work.  Omitting  this  credit  from  the 
claim  in  controversy,  the  amount  of  assess- 
ment work  done  during  the  year  1000  fell 
short  of  the  amount  essential  to  prevent  a 
forfeiture.  There  was  sufficient  testimony  to 
warrant  the  jury  In  finding  that  the  whole  of 
the  road  work  was  done  upon  the  Small 
Hope  placer  claim  and  none  upon  the  claim 
In  controversy.  No  complaint  is  made,  and 
no  error  Is  assigned,  as  to  instructions  of  the 
court,  and,  the  jury  having  settled  the  Issue 


of  fact  against  appellants  upon  legally  suf- 
ficient evidence,  there  is  no  reason  for  dis- 
turbing the  verdict 

Counsel  for  appellants  urge  further  that 
the  testimony  shows  that  appellants  have 
held  adverse  possession  of  the  land  for  more 
than  the  statutory  period  of  limitation,  and 
were  thereby  fully  Invested  with  title.  No 
Issue  of  that  kind  was  tendered  by  the  plead- 
ing. The  complaint  filed  by  appellanta  set 
forth  their  claim  of  title  under  a  location  of 
the  mining  claim  on  January  1,  1899.  and  by 
the  answer  of  the  defendant  the  sole  Issue 
joined  was  as  to  a  forfeiture  for  failure  tft 
perform  the  requisite  amount  of  assessment 
work  during  the  year  1900.  A  different  cause 
of  action  and  source  of  title  could  not  be  in- 
troduced Into  the  case  after  the  issue  was- 
joined  and  the  case  was  before  the  itaj. 

Judgment  affirmed. 


BATTLE,  J.,  absent 


TILLAB  V.  CLAYTON  «t  aL 
(Supreme  Court  of  ArkanBa&    Jnly  29,  190S.> 

1.  VENDOB  AWD  PtJBCHASBB  —  VKttBAI.  COS- 
TBACT  OF  PUBCHASB— POBSESSIOIf  BT  PUB- 
OHASEB, 

Xeither  a  purchaser  taking  poasesston  of 
land  under  a  verbal  contrsct  <»  purchase  nor 
his  hrirs  can  diniate  the  title  wbOe  the  por- 
cbaae  money  renuuns  unpaid,  when  sued  to  me* 
close  the  vendor's  lien. 

[Ed.  Note. — For  cases  in  point,  see  vol.  4& 
Cent.  Dig.  Vendor  and  Pardiaaer, li  881.  3S2.] 

2.  SaUE— POBECLOBTJBE  OF  TSBDOK'I  LIE2C — 

Bdbden  of  Pboof. 

A  purchaser  taking  possession  of  land  un- 
der a  verbal  contract  of  purchase  liaa  the  bnr> 

den  of  proving  payment  of  the  price  In  an  ac- 
tion to  foreclose  the  vendor's  .lien. 

[Ed.  Note. — For  cases  in  point,  see  voL  48. 
Cent.  Dig.  Vendor  and  Purdiaser,  i  792.] 

8.  AnvEBSB  PossBSSiON— Venoob  akd  Pcx- 

CHASEB. 

LimitatiODs  do  not  mn  against  a  vaidor  in 
favor  of  a  purchaser  holding  under  a  contract 
of  purchase  until  there  is  an  open  disclaimer 
of  the  holding  under  the  contract  brought  to  the 
notice  of  the  vendor. 

[Bd.  Note. — For  cases  In  pohit  ^vIL  U 
Cent.  Dig.  Adverse  Possession,  6  357.] 

4.  Afpeait— Objxctionb  Not  Baised  BELxtw. 

Where,  in  a  suit  to  foreclose  a  vendor's 
lien,  defendant  failed  to  plead  the  omission  of 
the  vendor  to  tender  a  deed  with  his  complaint, 
and  based  his  def«iae  on  other  gronods  incoB- 
sistent  therewith,  defendant  cannot,  on  appeal, 
raise  the  objection  that  no  deed  was  tendered. 

5.  Vendob  and  Pubchabeb— Death  of  Pub- 
chaseb  WiTHOtrr  Patiso  Pbice— Sau  to 
His  Hbib. 

A  vendw  verbally  >oId  land.    fHw  par- 

chaser  took  possession,  but  did  not  pay  any  part 
of  the  price.  On  the  purchaser's  death  the  ven- 
dor sold  the  same  to  an  heir  of  the  pun4iaMr, 
who  represented  -that  he  bad  pDretaued  the  in- 
terests of  the  other  heirs.  He  ezecated  a  note 
to  the  vendor  for  the  price  in  an  amonnt  leas 
than  the  price  agreed  to  be  paid  by  the  fwi^nsi 
purchaser,  with  interest  to  the  date  <it  the  par- 
chase  by  the  heir.  Beld,  that  the  amorat  ot 
the  reduction  inured  to  the  benefit  of  the  Other 
heirs  of  the  original  pnrduuer. 


Digitized  by  Google 


Ark.) 


TILLAR  T. 


CLATTON. 


973 


•6.  SAMB— FOUHXOBUU  Ot  YUTDOB'S  LUN— 

TsNDKB  OF  Deed. 

The  vendor  tn  a  nilt  to  foreclose  th«  ven- 
dor's lien  for  the  amoant  of  tb«  note  ezecoted 
b7  the  heir,  together  with  interest,  is  entitled 
to  a  decree  at  foreclosure  on  bis  tenderins  in 
-coart  a  deed  conveying  the  land  to  the  widow 
and  heirs  of  the  pnraiaaer  accordlni  to  thelx 
respective  rights. 

Appeal  from  Desha  Cbancetj  Court;  Mar- 
■CDS  lb  Hawldni^  Chancellor. 

Bolt  1>7  J.  T.  W.  TUlar  BgalnBt  L.  A.  Clay- 
ton and  othws.  From  a  decree  diamlasiiig 
the  bin,  plaintiff  appeals.  Reversed. 

Appellant,  J.  T.  W.  TlUar,  brought  this 
suit  claiming  a  Hen,  as  vendor,  on  80  acres 
•of  land  In  Desba  county,  and  praying  for 
foreclosure  of  the  same.  He  alleged  that 
he  first  sold  the  land  by  verbal  contract  to 
one  C.  C  Clayton,  who  died  intestate  before 
paying  any  part  of  the  purchase  price,  leav- 
ing appellees,  his  widow  and  heirs,  who  were 
all  defendants  to  the  suit;  that  thereafter, 
on  July  8,  1898,  appellee  L.  A  Clayton,  one 
of  the  children  of  C.  C.  Clayton,  purchased 
the  land  from  appellant  on  credit,  giving  Ave 
notes  aggregating  the  snm  of  1845.00,  which 
Includes  interest  to  maturity,  due  and  paya- 
ble on  the  1st  days  of  July,  1809,  1900,  1901, 
1902,  and  1903,  respectively,  and  appellant 
executed  to  him  a  title  bond  or  covenant  to 
convey  said  land  on  payment  of  said  notes; 
that  at  the  time  of  said  purchase  said  L.  A. 
Clayton  represented  to  appellant  that  he  had 
obtained  all  the  interest  of  said  widow  and 
heirs  in  and  to  said  Iand«  He  also  alleged 
that  nothing  had  been  paid  on  said  notes.  L. 
A.  Clayton  answered,  denying  that  TUlar 
was  ever  the  owner  or  in  possesBion  of  the 
land,  and  averring  that  Tillar  Iiad  been  un- 
able to  make  title  or  to  put  him  In  possession 
•of  the  land,  and  hence  that  Tlltar  had  failed 
to  perform  the  conditions  of  the  title  bond. 
Tbe  widow  and  other  heirs  answered,  deny- 
ing that  plaintiff  ever  owned  the  land,  and 
denying  that  C.  C,  Clayton  had  ever  made 
any  agreement  with  plaintiff  about  the  land, 
or  that  C.  C.  Clayton  had  ever  gone  into 
possession  under  any  agreement  with  him, 
or  that  either  of  them  bad  sold  their  interest 
to  L.  A  Clayton;  and  they  averred  that  as 
-widow  and  heina  of  C.  C.  Clayton  they  claim- 
■ed  the  land  by  seven  years'  adverse  posses- 
sion. A.  C.  Stanley  testified  that  he  and  ap- 
pellant were  formerly  in  the  mercantile 
business  as  partners  under  the  firm  name  of 
Tillar  &  Stanley,  and  that  about  the  year 
1881  Tillar  bought  the  land  in  question  from 
one  Pitser  Miller;  that  the  land  was  consid- 
ered assets  of  the  partnership,  and  that  he 
(witness)  verbally  sold  the  same  to  C.  C. 
Clayton  at  the  price  of  $10  per  acre,  with 
the  understanding  that  he  (Clayton)  should 
go  ahead  and  clear  the  land,  and  that  a  deed 
sbould  be  made  to  him  when  he  paid  the  pur- 
chase price;  that  no  deed  or  other  papers 
were  ever  executed,  no  payment  made,  and 
tLat  the  land  remained  on  the  taxbooiis  In 
tbe  same  of  Tillar  &  Stanley,  and  tlie  taxee 


were  paid  by  them;  and  that  Clayton  never 
claimed  title  to  the  iHtiperty,  though,  pui-su- 
ant  to  his  purchase,  be  had  taken  possession 
of  tbe  land,  and  cleared  a  portion  of  it 
He  further  testified  upon  the  dissolution  of 
the  partnership  he  quitclaimed  his  Interest 
In  the  land  to  Tillar.  Appellant  testified  to 
the  same  facts,  substantially,  and  that  Clay- 
ton never  paid  anything  on  the  price,  but 
made  promises  up  to  the  time  of  his  death  to 
pay  same.  He  also  testified  that  he  never 
heard  of  C.  C.  Clayton  nor  of  appellees  claim- 
ing the  land  jarlor  to  the  commencement  of 
this  sultf  that  the  friendly  relations  between 
himself  and  C.  C-  Clayton  were  very  inti- 
mate, and  that  no  written  contract  was  ex- 
ecuted covering  the  sale  and  purchase  of 
the  land.  All  the  testimony  introduced  by  . 
appellees  was  that  of  appellee  J.  R.  Clayton, 
a  son  of  C.  C.  Clayton,  who  said  that  his  fa- 
ther died  In  inssession  of  the  land,  claiming 
to  be  the  owner  thereof  by  purchase  from 
A.  C.  Stanley.  He  said  he  did  not  know 
whether  or  not  his  father  ever  paid  for  tbe 
land.  The  chancellor  found  In  favor  of  the 
defendants,  and  dismissed  the  complaint  for 
want  of  equity. 

W.  S.  McCain,  for  appellant   X.  O.  Pln- 
dall,  for  appellees. 

McOCLLOCH,  J.  {after  stating  the  fact^. 
The  conclusion  of  the  chancellor  was  errone- 
ous, and  finds  no  suH>ort  in  the  record.  The 
evidence  is  undisputed  that  C.  0.  Clayton 
took  possession  of  the  land  under  his  verbal 
purchase  from  Tillar  St  Stanley,  ^nd  neither 
he  nor  his  heirs  can  dispute  the  title  while 
the  purchase  money  remains  unpaid.  John- 
sou  V.  Douglass,  60  Ark.  89,  28  S.  W.  515. 
The  burden  Is  upon  the  appellees  to  prove 
payment  of  the  purchase  price,  and  they  in- 
troduced no  [voof  at  all  tending  to  establish 
payment  On  the  contrary,  the  undisputed 
testimony  of  both  Stanley  and  Tillar  shows 
that  nothing  was  ever  paid  on  the  purchase 
price. 

The  statute  of  timitations  does  not  run 
against  a  vendor  in  favor  of  a  vendee  hold- 
ing tmder  a  contract  for  sale  and  purchase; 
nor  does  it  run  where  the  original  possession 
of  the  bolder  seeking  to  plead  the  statute 
was  In  privity  with  the  rightful  owner,  un- 
til there  be  "an  open  and  explicit  disavowal 
and  disclaimer  of  holding  under  that  title 
and  assertion  of  title  brought  home  to  the 
other  party,"  Williams  v.  Young,  71  Ark. 
164,  71  S.  W.  669;  Whittington  v.  Flint,  43 
Ark.  S04.  51  Am.  Bep.  672;  Rlngo  v.  Wood- 
ruff. 43  Ark.  4G9;  Coleman  v.  Hill,  41  Ark. 
452;  Duke  v.  State,  56  Ark.  485,  20  S.  W. 
600.  It  being  shown  that  the  original  pos- 
session of  Clayton  was  subordinate  to  the 
rights  of  his  vendor,  the  law  presumes  that 
It  continued  In  subordination  thereto  imtil 
some  hostile  act  is  shown,  and  that  notice 
thereof  was  brought  home  to  the  vendor. 
No  act  of  hostility  Is  shown  in  this  case  ei- 
ther by  G.  C.  Clajton  or  his  heirs  after  his 
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deatb,  and  the  plea  of  advenie  possession  la 
not  BUBtalDed  by  the  proof. 

Counsel  for  appellees  contend  that  appel- 
lant Is  not  entitled  to  the  relief  sought  for 
the  additional  reason  that  he  failed  to  ten- 
der a  deed  with  his  complaint  This  would 
have  been  a  good  defense  if  It  had  been 
pleaded^  but  appellees  failed  to  plead  the 
omission,  and  based  their  defense  on  other 
grounds  Inconsistent  with  that  plea.  It  Is  too 
late  now  for  them  to  object  here  for  the  first 
time  that  no  deed  was  tendered. 

Computing  interest  upon  the  purchase  price 
agreed  upon  in  the  original  sale  to  0.  0. 
Clayton  the  date  of  that  sale,  would^ 

make  that  amount  to  more  than  the  notes 
executed  by  L.  A.  Clayton;  but  appellant 
elected  to  sell  to  L.  A.  Clayton  for  the  redu- 
ced amount,  and  that  reduction  Inures  to  the 
benefit  of  the  other  heirs  of  C.  C.  Clayton. 
Appellant  asks  for  a  foreclosure  for  the 
amount  of  the  L.  A.  Clayton  notes  and  inter- 
est, and  he  Is  entitled  to  decree  therefor,  but 
must  execute  and  tender  In  court  a  deed  in 
proper  form  couTeylng  the  land  to  appellees, 
as  widow  and  heirs  of  C.  C.  Clayton,  accord- 
ing to  their  reqpectlTe  rights  as  anch. 

The  decree  la  therefore  reversed,  and  the 
cause  remanded,  with  directions  to  enter  a 
decree  of  forclosure  In  favor  of  appellant  In 
accordance  with  this  opinion. 

BATTLE,  J.,  absent 


SHORTBB  UNIVEBSITT  T.  FRANKLIN 

BROS. 

(Supreme  Court  of  Arkansas.   July  22,  1905.) 

APPEABARCB— COBFOBATIONB. 

Where,  In  a  suit  On  an  account  against  a 
corporation,  the  sonUDOns  ran  to  an  officer 
thereof,  but  the  corporation  took  a  change  of 
veant,  and  on  trial  the  eridence  was  solely  on 
the  Issoa  as  to  whether  the  corporation  or  an- 
other was  debtor,  which  Issne  was  amt  to  tiie 
jury  on  Instructions  given  at  the  instance  of 
the  attorney  (or  the  corporation,  the  court  prop- 
erly found  that  the  corporation  had  appea^rad. 

On  petition  for  rehearing.  Denied. 
For  former  opinion,  see  88  8.  W.  587. 

HILLv  C.  J.  On  petition  for  rehearing 
the  appellant  has  filed  an  abstract  and  pre- 
sented anew  the  questions  raised  on  the  hear- 
ing. The  case  should  be  affirmed  on  the  mer- 
its as  well  as  for  the  reasons  heretofore 
given.  The  principal  contention  Is  that  the 
court  erred  in  amending  tbe  Judgment  so  as 
to  make  it  against  Shorter  University,  In- 
stead of  T.  H.  Jackson,  superintendent  of 
Shorter  University.  The  account  on  which 
the  suit  was  Instituted  was  against  Shorter 
University,  but  the  summons  ran  to  T.  H. 
Jackson,  superintendent  of  Shorter  Universi- 
ty. The  university  took  a  change  of  venue 
from  one  Justice  court  to  another,  and  on 
the  trial  in  the  circuit  court  the  evidence  was 
solely  on  tbe  issue  whether  the  university 
waa  Uie  debtw,  or  wheQier  one  Goz,  super' 


Intendent  of  the  boarding  department,  was 
the  debtor.  This  Issue  was  a&at  to  the  Jory 
on  instructions  given  at  the  Instance  of  the 
attorney  of  the  unlveralty  preclndlng  a  re- 
covery against  It  unless  the  evidence  show- 
ed the  goods  were  purchased  under  authority 
of  the  board  of  trustees.  The  question  that 
the  university  was  not  tbe  real  defendant 
was  not  raised  until  after  verdict  The  court 
properly  found  on  the  facts  that  the  nnl- 
versl^  had  appeared.  There  is  a  conflict  in 
the  evidence  on  the  authority  of  Oox  that 
has  gone  to  the  jury  under  instructions  drawn 
by  appellants  counsel,  and  tbe  TerdleC  luu 
setUedit 
Tb»  motion  Is  ovwinleiL 


BTRD  T.  STATE. 
(Supreme  Court  of  Arkansas.    Joly  8.  1905.) 

1.  Cbiunaij  Law  —  EIvidbhox  —  XmAsm  — 
Ofihionb  or  Norbxfebts. 

In  a  orosecution  for  murder,  wftueascs  who 
have  detailed  the  acts  of  defendant  may  pniper- 
ly  state  whether  they  oonsidored  him  Innne  at 
not 

^[Bd.  Note^For  cases  In  point  sea  toL  14, 
Cent  Dig.  OHmlnal  Law.  |  1m0.1 

2.  SAHB— TOLUNTABT  DBUHKEHinSB. 

V<4tmtary  drunkenness,  though  producing 
temporary  mental  aberration,  is  no  excuse  for 

crime. 

[Ed.  Note. — For  cases  In  point,  see  voL  14, 
Cent.  Dig.  Criminal  Iaw,  H  60-07,  7a] 

8.  Saub— Abouubnt  to  Jubt— Haulbbs  Eb- 

BOB. 

In  a  prosecution  for  murder,  a  atataBoit 
by  the  prosecuting  attorney  In  argument  that 
the  case  was  so  cruel  and  barfoaroos  that  it  was 
withont  a  parallel  in  the  history  of  crime  m> 
merely  an  expression  of  bis  oplniim  on  the 
gravity  of  the  crime  as  shown  by  the  eridmcc. 
and  was  not  cause  for  reversal. 

Appeal  from  Circuit  Oonrt,  Onadiita  Coun- 
ty; Charles  W.  Smith,  Judge. 

Tom  Byrd  was  convicted  of  murder,  and 
appeals.  Afflrmed. 

a  S.  Poole  and  J.  8.  HcKnl^t,  tat  appel- 
lant Robert  L.  Rogars,  Atty.  Gen.,  fbr  flie 
Stata 

RIDDICK,  J.  This  Is  an  appeal  trcHU  tbe 
Judgment  of  the  Ouadbita  drcult  court  coo- 
Ticting  the  defendant  Tom  Byrd,  of  mnzdcr 
in  the  second  degree  for  killing  one  Mr.  Bum- 
sides  In  Caihoon  county,  the  voine  having 
been  changed  to  the  formw  county  before 
trial.  The  evidence  shows  that  on  tbe  4th 
day  of  September,  1904,  at  the  town  of  Wood- 
btu>y,  the  defendant  Tom  Byrd,  became  in- 
toxicated from  drinking  whisky.  While  In 
this  condition  he  met  Mr.  Bonuddes  on  the 
street  Bumsldes  was  a  man  S8  yean  old. 
weighed  about  116  pounds,  and  was  very 
weak,  even  for  a  man  of  hla  age,  while  the 
defendant  was  28  years  old,  wel^wd  about 
170  pounds,  and  was  a  strong  man  physical- 
ly. Byrd  was  cursing  at  tbe  time  he  met 
Bumsldes,  and  one  of  the  witnesaea  tostl- 
fled  that  Bumsldea  reqnested  htm  **ta  have 
respect  for  the  ladles  If  not  for  the  men.** 
whereopon  Byrd  cau^t  Bumsfdet  bj  tib« 
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collar,  and  raid  to  him,  '^on  God  damned 
old  son  of  a  bitcb,  you  told  a  lie  on  me,  and 
caused  me  to  pay  out  $27,  and  I  am  going  to 
kill  yoo."   Bomsldes  asked  him  not  to  strike 
tilm,  bnt  the  defoidant  Btruck  bim,  and  then 
threw  him  to  the  ground,  and  sat  down 
astride  him,  and  commenced  to  beat  and 
pound  him  in  the  face  with  hla  bands  and 
flats,  occasionally  catching  him  by  the  neck 
or  shoulders,  and  then  raising  his  bead  from 
the  gromid  and  ponndtng  It  back  agalnat 
the  ground.  Some  moments  Intervened  before 
any  one  attempted  to  toterfere  and  stop  the 
furious  and  brutal  attack  of  the  defendant 
upon  the  helpless  old  man.   Wh«i  they  did 
attempt  to  acvarate  them^  Byrd  frustrated 
th^  attempt  by  pnttlog  his  hand  In  his 
pocket  ai  If  be  was  about  to  draw  a  pistol 
and  threatening  to  kill  any  one  who  should 
Interfere.  After  be  bad  pounded  Bnnuddes 
into  nnconadousness,  some  one  went  to  him, 
told  him  he  had  killed  flie  old  man,  and  In- 
duced him  to  deaiat  and  leave.  Byrd  went 
liome.  When  he  reached  hcone  he  met  his 
-wife,  and  told  her  that  he  had  killed  Bum- 
fildea.   Soon  after  that  be  left  his  borne,  and 
-was  a  fugitlTe  from  Jngtlce  tor  aereral  days, 
when  he  nrrendered  to  the  <^cers.  Hla 
Tlctim  was  also  taken  home,  where  he  llngo^ 
ed  tram  Sunday  afternoon,  the  time  of  the 
assault,  until  early  on  the  morning  of  the 
following  Wednesday,  and  thai  died  with- 
out having  regained  onuctouaneBS.  The  only 
excuse  for  the  assault  that  caused  his  death, 
preooited  at  the  trial,  was  that  the  d^endr 
ant  was  Insane.  But  the  testimony  on  this 
paint  shows.  In  our  opinion,  nothing  more 
than  that  tiie  defendant  occasionally  drank 
intoxicating  llqiunv  to  excess,  and  that  when 
be  did  80  he  was  more  than  ordinarily  vio- 
Imt  and  unreaaonable,  even  for  a  drunken 
man.  When  in  this  condition  he  sometimes 
threatened  to  UU  himself,  and  acted  in  a  flt- 
fnl,  unreasonable  way,  as  drunken  men  often 
da  Several  odC  the  witnesses  who  detailed 
these  acta  of  the  defendant  were  then  asked 
by  his  counsel  whether  they  considered  him 
Insane  or  not,  bnt  the  presiding  judge  xe- 
fosed  to  pwmlt  these  questions  to  be  an- 
swered, la  this  ruling  we  think  the  Judge 
erred,  for  such  testlmoiv  has  often  been 
lield  to  be  eompetut  by  this  court  Oreen 
T.  Stete,  64  Ark.  S28,  48  &  W.  978;  Bhaeffer 
Stete^  81  Ark.  241,  82  B.  W.  679.   But  If 
we  assume  that  these  witnesses  would  have 
answered  that  the  defendant  was  Insane,  this 
testimony  would  have  shown  nothing  more 
-Quui  that  the  use  €t  Intoxicatins  liquors  had 
a  very  bad  effect  on  the  defendant,  and  that 
tliey  iiroduced  In  him  a  species  of  temporary 
Insanity;  bnt  this  kind  of  Insanity  la  ordi- 
narily no  excDse  for  CKlm&   "The  law,"  says 
Mr.  Blsh(^.  "deems  it  wrong  for  a  man  to 
clood  his  mind  or  excite  It  to  evil  by  the  use 
of  intoxicating  drinks;  and  one  who  does 
tills,  thai,  moved  by  the  llqnor,  while  too 
dmnk  to  know  what  he  is  about,  performs 
what  is  ordlnaiUy  criminal,  subjecte  himself 


to  punishment;  for  the  wrongful  Intent  to 
drink  coalesces  with  the  wrongful  act  done 
while  drunk,  and  makes  the  offense  com- 
plete." He  goes  on  to  say  that  th^ie  is  an 
exception  to  this  rule  where  a  necessary  in- 
gredient in  the  offense  charged  is  a  specific 
Intent,  and  the  intoxication  Is  to  such  an  ei.- 
tent  as  to  render  the  defendant  Incapable  of 
forming  such  an  intent  In  other  words, 
when  it  Is  necessary  to  show  a  specific  In- 
tent to  make  out  the  crime,  anything  that 
rebuto  the  fact  that  there  was  such  an  In- 
tent Is  competent  evidence  to  be  considered. 
If  the  man  was  too  drunk  to  form  such  an 
Intent,  that  may  be  considered.  Bishop's 
New  Orlm.  Law,  H  898-400.  In  this  case 
the  fact  that  the  defoidant  was  Intoxicated 
at  the  time  he  assaulted  Bumsldes  may  have 
raised  In  the  minds  of  the  Juiy  a  reasonable 
doubt  as  to  whether  there  was  a  spedfle  In- 
tent to  kill,  and  led  them  to  reduce  the  crime 
to  mnrdn-  In  the  second  degree.  But  no 
spedfle  Intmt  to  kill  is  necessary  to  constl- 
tnte  the  crime  of  murder  In  the  second  de- 
gree under  our  stetnte,  and  the  law  Is  that 
"the  Intention  to  drink  may  fully  supply  the 
plea  of  malice  aforethought";  so  ttiat.  If  one 
voluntarily  becomes  too  dmnk  to  know  what 
he  is  about,  and  then  without  provocaticm 
asssulte  and  beata  another  to  death,  he  com- 
mlte  murder,  the  same  as  If  he  was  sober. 
1  Bishop,  New  Orlm.  Law,  {  401.  Now,  In 
this  case  defendant  was  not  at  the  time  of 
the  killing  laboring  under  delirium  tremens, 
or  other  forms  of  more  or  less  fixed  Insanity 
caused  by  continued  lntoxlcati(m.  The  in- 
aanlty  that  he  was  Isbwlng  under,  if  any, 
was  the  .  Immediate  result  of  the  Intoxicat- 
ing liquor  be  drank  on  the  day  of  the  hom- 
icide. In  other  words,  he  was  simply  drunk 
from  tfie  effects  of  liquor  which  he  had 
voluntarily  taken.  While  in  that  condition 
he  met  this  Ii^m  old  man,  towards  whom 
it  seems  that  he  entertained  some  grudge 
on  account  of  a  suspicion  that  the  old  man 
had  instigated  a  prosecution  against  him, 
and  with  pas^ons  inflamed  and  excited  by 
the  drink  he  had  token  he  aasaulted  him, 
and  beat  him  Into  unconsciousness,  without 
any  provocation  whatever.  It  Is  no  doubt 
true  that  If  he  bad  been  sober  this  deed 
would  not  have  been  done.  While  his  pas- 
sions were  Inflamed  by  drink,  his  subsequent 
conduct  shows  that  defendant  was  not  so- 
drunk  that  he  did  not  know  what  he  waa 
doing.  The  fact  that  a  few  minutes  after- 
vrard  he  told  his  wife  what  he  bad  donOr 
and  made  preparations  to  escape,  and  did 
elude  the  officers  for  several  days,  shows 
that  he  at  once  appreciated  the  giavltr  of 
the  crime  he  bad  committed.  Bnt  If  we  con- 
cede that  he  was  insane,  it  was  not  delirium 
tremens,  but  only  his  ordinary  condltlcm 
when  drunk.  He  volunterily  drank  the  whis- 
ky and  became  drunk.  The  books  are  full 
of  cases  holding  that  such  Inranlty,  whldi  is 
only  another  word  for  drnnkamess,  Is  no 
excuse  for  crims.  Casat  T.  Stete,  40  Ark. 
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511;  The  People  v.  Garbutt,  17  Mich.  9,  »7 
Am.  Dec.  162. 

The  statement  of  the  prosecuting  attorney 
In  bis'  closing  argument  that  "the  case  Is  so 
cruel  and  barbarous  that  It  Is  without  a  par- 
allel In  the  history  of  crime"  was  only  the 
expression  of  his  opinion  as  to  the  gravity 
of  the  crime  as  shown  by  the  evidence,  and 
the  ruling  of  the  court  thereon  furnishes  no 
ground  for  reversal. 

On  the  whole  case  we  find  no  reason  to 
overturn  the  Judgment  of  the  clrcalt  court, 
and  It  is  therefore  af&rmed. 


OABTEB  T.  BBEVB& 
<SapTeiiM  Oonrt  of  Arkanaaa   Joly  SO,  lOOS.) 

HnSBARD  AND  WiFB  —  OUTS  —  Evn>KBOE  — 

BumozEiicy. 

In  an  action  by  the  moth«r  of  a  deceaMd 
wife  against  the  surviving  husband  to  recover 
peraoDsu  property  owned  by  the  wife  at  the 
time  of  the  mairiage,  evidence  held  to  Bupport 
«  finding  that  the  husband  had  acquired  the 
property  by  gift  from  the  wife. 

Appeal  from  Clrcnit  Ooort,  YfSl  Otranty,  In 
■Ohancory;  William  L.  Mwse^  Judge. 

Action  by  Fanny  Cuter  against  1.  B. 
Reerea.  From  a  jndgment  for  defendant, 
plaintiff  appeals.  AfBrmed. 

Sellers  &,  Sellers,  for  appellant  H,  M. 
Jacoway,  Jr.,  and  Walter  D.  Jacoway,  for 
appellee. 

HILL,  C.  J.  The  widow  of  one  JefC  How- 
'ell  was  possessed  of  about  600  acres  of  land, 
about  150  In  cultivation,  and  considerable 
personal  property  of  the  kind  usually  apper- 
taining to  farms,  and  all  of  it  was  derived, 
through  her  marriage  to  Howell,  She  mar^ 
Tied  the  appellee,  Reeves,  and  he  took  up 
bis  abode  In  the  mansion  of  the  former  hus- 
band, and  entered  into  the  possession  and 
-enjoyment  of  the  estate  as  if  he  was  the 
founder  thereof,  instead  of  the  successor  In 
the  aflfectlons  of  the  widow  of  the  former 
owner.  He  exercised,  control  and  manage- 
ment of  the  property,  real  and  personal;  and 
both  he  and  his  wife  were  Industrious,  and 
applied  themselves  to  the  farm  work  assidu- 
ously, but  the  testimony  leaves  doubt  wheth- 
er to  the  betterment  of  the  farms  or  not 
Reeves  says  he  had  about  $550  In  money 
and  personal  property,  which  went  Into  the 
common  fund  In  farming  this  property. 
There  is  a  serious  conflict  partially  growing 
out  of  statements  of  Beeves  when  be  bad  a 
'Vee  l)it  too  much,"  as  to  the  extent  of  his 
personal  property  which  he  claims  was  de- 
voted in  the  husbanding  and  care  of  the 
property.  These  matters  are  not  Important 
for  tbe  case  hinges  on  whether  the  vrlfe  gave 
him  the  personal  property.  Mm.  Beeves  died 
about  nine  years  after  her  marriage  to 
Beeves,  and  this  is  a  suit  by  ber  mother  to 
recover  the  personalty,  and  Reeves  claims  it 
under  a  gift  from  his  wife.  The  chancellor 


found  that  It  was  given  to  blm,  and  th« 
mother  has  appealed. 

Reeves  testifies  positively  to  tbe  gift  an  I 
he  Is  corroborated  by  five  of  tbe  lntinut« 
friends  and  neighbors  of  tiie  family.  wt> 
testified  to  repeated  statements  made  bj 
Mrs.  Reeves  that  she  had  givra  tbls  propern^ 
to  her  husband,  and  wanted  bim  to  bave  .i 
when  she  died.  He  Is  also  corrobwated  b? 
the  character  of  his  control  and.  pomesakm  of 
It,  which  seems  to  have  impresKd  some  of 
the  witnesses  as  if  he  was  tbe  owner.  Oa 
the  other  hand,  his  testimony  on  other  pointi 
is  contradicted.  Members  of  Mrs.  Beeves 
family  knew  nothing  of  the  gift  ot  tbe  prop- 
erty to  Reeves,  altbongh  tbey  were  Intlnatt 
with  her,  and  to  some  she  appeared  to  I* 
manager  of  the  farm,  and  aome  testify  tt»t 
Beeves  consulted  her  and  obtained  ber  eon- 
s«it  to  exercise  acts  of  ownersblp.  Tbe  con- 
tmtiiMi  Is  made  that  Ibe  decree  la  not  ai»- 
tained  by  tbe  evidence,  and  tbat  tbe  ert- 
d^ce  of  tbe  gift  from  wife  to  basband— cou- 
sld^lng  tbe  fiduciary  relation — ^ia  not  sus- 
tained by  that  quantum  of  proof  reqnirvd  in 
such  transactions.  The  preponderance  Is  de- 
cidedly with  Beeves,  and,  considering  tbe 
persuasive  ^ect  accorded  the  chancellor^ 
finding,  the  court  cannot  say  tbe  gift  la  not 
■nffldently  proved  fai  tbls  case.  Tbe  bw- 
band  and  wife  were  evidently  congenial  and 
affectionate.  8be  bad  no  cbildroi  by  Beeres. 
and  was  bereft  of  tbe  one  cblld  d  Howell's: 
and  as  the  property  of  eacb,  nmch  or  Httlr. 
was  used  for  tbe  common  benefit;  tt  te  nat< 
oral  that  she  should  dispose  of  It  as  Beeves 
and  her  neighbors  say  she  did. 

The  jodgmrat  Is  aflbrmed. 

BArrrLB,  J.,  absent 


CARPENTER  v.  SMITH. 
(Snprane  Conrt  of  Arkansas.   July  29.  190':^ 

1.  EVIDENCl— SiCONDABT  BVIDKlfCB  —  F^U'- 
DATION— Loss  OT  OBIQIIf AL. 

An  exemplification  of  the  re«vds  of  Ott 
state  land  conunissioner  is  not  the  beat  tviAtoL* 
ot  a  patent,  and  is  not  competent  to  prove  tb« 
patent  in  ttie  absence  of  a  showing  of  the  Ubs 
thereof  or  an  accounting  for  Its  aEsepce. 

[Ed.'  Note. — ^For  cases  In  point  see  toL  20. 
C^t  Dig.  Evidence,  i  1303.J 

2.  Qumiito  TiTLB— PBOor  or  Tmx— Neccs- 

sixr. 

Plaintiff  in  a  suit  to  quiet  title  must  show 
title  in  himself. 

[Ed.  Note. — For  cases  In  point  see  voL  41. 
Cent  Dig.  Quieting  Title,  f  86.] 

8.  Advebse  Posbebsion  —  PoasEaaios  Usrvn 
Tax  Dbeo— SuFnciBHCT. 

Posaesaion  under  a  tax  deed  for  more  thai 
two  years,  evidenced  by  fencii^  the  land  iflth 
a  substantial  wire  fence,  repairmgr  the  fence  in 
case  of  a  break,  and  usioir  tbe  land  for  boe 
cntting  part  of  the  time,  and  leasing  tbe  aaiBc 
at  another  time,  such  possession  beinr  oppc. 
continuous,  and  adverse,  gives  title  to  the  i*— 
sessor,  under  Kirby's  Dig.  §  5061,  declaring  thai 
no  action  for  the  recovery  of  lands  shall  b« 
maintained  a^nst  the  purchaser  at  a  tax  ss> 
unless  the  plaintiff  or  bis  predecessor  was  stisii 
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or  poasessed  ot  the  lands  within  two  rean  next 

before  the  commencement  of  salt. 

4.  Tax  Sale— Acquisitioh  of  Void  Tisia— 
— ^BaropFKL  TO  Assm. 

The  fact  that  taxes  asawiJ  addnst  land 
had  bem  paid  by  defendant  or  his  grantorsi 
and  that  tlie  land  sbonld  not  have  been  sold 
for  nonpayment  of  taxes,  and  that  a  tax  title 
based  on  such  a  sale  was  void,  did  not  preclude 
defendant  or  his  grantoni  from  acquiring  the 
tax  tiUe  for  the  purpose  of  atrenstbening  their 
title,  nor  estop  defendant  from  settidg  np  ad- 
verse poflsesBfon  nnder  the  tax  title. 

5.  Advxbsi  PossEsaion  —  P0S8B88XDIC  Undo 
Tax  Titls— iHTAtiDiTY  or  Tax  Duo. 

Under  Kirby's  Dig.  8  B061,  providing  that 
no  action  for  the  recovery  of  lands  shall  be 
brongfat  against  a  purchaser  at  a  tax  sale  un- 
less plaintiff  or  hia  predecessor  was  seised  of 
the  lands  within  two  years  next  before  the 
commencement  of  such  action,  the  fact  that  a 
tax  title  is  void  does  not  affect  a  title  acquired 
b7  adverse  possession  thereunder. 

[Ed.  Note. — For  cases  in  point,  see  vol.  1, 
Oeat.  Dig.  Adverse  Possession,  |  462.] 

Ai^al  from  Arkansas  Chancery  Oonrt; 
Jobn  M.  Elliott,  Chancellor. 

Suit  by  W.  M.  Carpenter  against  John  T. 
Smltb.  From  a  decree  for  defendant,  plain- 
tlir  appeals.  AfOrmed. 

H.  A.  ft  J.  B.  Parker,  for  appellant  John 
Li.  Ingram,  Jobn  F.  Park,  and  Geo.  0.  L«rl% 
for  appellee. 

WOOD,  3.  Appellant  filed  suit  against 
appellee  to  qnlet  his  title  to  the  land  in  con- 
troversy and  cancel  certain  deeds  alleged  to 
be  clouds  thereon.  The  answer  denies  ap- 
pellant's title,  and  iet^  up  title  In  appellee 
from  two  separate  and  dlsttnet  courses, 
pleads  the  two-yean  statute  of  limitations, 
and  laches  and  stale  claim.  An>ellant  al- 
leged title  from  the  state  of  Arkansas  by 
swamp-land  patent  to  Bobol  R  Boathud, 
one  of  his  alleged  grantors.  To  prove  the 
patent  be  offered  in  evidence  an  exemplifica- 
tion from  the  records  of  the  State  Land  Com- 
missioner. No  showing  was  made  as  to  loss 
of  the  original  patent,  and  exception  was 
takm  to  the  Introduction  ct  tUs  testimony. 
From  what  we  have  said  to-day  In  the  com- 
panion case  of  Carpenter  t.  Dresaler.i  sub- 
mitted trlth  this,  following  the  dedslons  of 
this  court  In  Steward  t.  Scott,  S7  Ark.  168, 
20  S.  W.  1088,  and  Djiver  t.  Evans,  47  Ark. 
300,  1  S.  W.  618,  the  ai^llant  did  not  show 
title  In  himself  through  mere  conveyances 
,  from  the  govra-nmeut.  After  exceptions  were 
filed  to  the  exemplification  of  the  records  of 
the  State  land  Commlaaloner  to  i»ove  pat- 
ent In  Southard,  the  first  grantor,  appellant 
made  no  offer  to  produce  the  patent  or  to 
show  its  loss,  and  did  not  ask  for  a  post- 
ponement to  be  allowed  to  do  so,  evidently 
relying  upon  such  exempllflcation  as  com- 
petent and  proper  evidence.  This  was  not 
the  primary,  and  therefore  best,  evidence, 
and  conid  not  according  to  the  rule  an- 
nounced, be  substituted  for  It  without  first 
showing  the  loss,  or  accounting  for  the  ab- 

■Ksbearliic  psndlng, 
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sence  of  the  best  evidence.  Appellant  there- 
fore falls  to  prove  title  in  himself.  Tfala 
was  necessary  before  be  could  remove  cloud. 
He  must  first  show  that  he  has  title  to  qnlet 
St  Louis  Bofrlgerator  and  Wooden  Gutter 
Go.  V.  Thoniton  (Ark.)  86  S.  W.  852.  This 
alone  Is  sufficient  to  affirm  the  decree  of  the 
lower  court.  But  we  are  also  of  the  opinion 
that  the  plea  of  the  two-yeara  statute  nnder 
tax  deed  is  sustained  by  the  pnx^.  It  ap- 
pears that  on  the  13th  day  of  June,  1882,  the 
land  In  controversy  was  sold  at  tax  sale  for 
the  nonpayment  of  the  taxes  of  1881,  and  the 
clerk  of  the  county  court  of  AAansas  coun- 
ty issued  on  this  sale  (tiie  land  not  having 
been  redeemed)  to  appellee's  grantor.  Wil- 
liam Cbessblre,  a  clerk's  tax  deed  therefor 
dated  July  11,  1894.  On  the  25th*  day  of 
March,  tBSS,  ChesSblre  conveyed  the  land  in 
question  to  aivellee,  John  Y.  Ehnlth.  In 
March,  1887,  appellee  inclosed  the  entire 
tract  of  land  with  a  substantial  fence,  and 
has  held  open  and  adverse  possession  there- 
of ever  since.  This  suit  was  filed  in  the 
clerk's  office  of  Arkansas  county  June  7, 
1800,  and  therefore  appellee  had  held  open, 
continuous*  advose  possession  of  said  land 
for  more  than  three  years  prior  thereto. 

It  is  unnecessary  to  set  out  In  detail  the 
testimony  upon  which  our  conclusion  Is 
reached.  The  testimony  shows  that  as  early 
as  Febroary,  1897,  appellee's  grantor.  Ches- 
shlre,  fenced  from  tiiree  to  1^  acres  for  the 
purpose  of  penning  cattle,  and  that  late  in  . 
the  spring  of  that  year  the  entire  tract  was 
fenced  with  a  three-wire  fence.  The  wire 
was  galvanized,  and  the  posts  set  16  feet 
apart  The  fence  waa  ahovra  to  be  the  best 
in  that  neighborhood.  The  land  was  fenced 
for  the  purpose  of  preserving  it  for  bog  cut- 
ting, and  It  was  used  for  that  purpose  some 
in  1898  and  1880,  and  In  1900  was  leased.  It 
was  shown  that  the  fence  was  broken  down 
In  places,  but  this  was  repaired,  and  there 
Is  no  evidence  to  warrant  the  conclusion  that 
possession  of  the  land  was  ever  abandoned 
after  It  was  taken  In  the  mann^  Indicated. 
On  the  contrary,  the  preponderance  of  the 
evidence  clearly  shows  that  the  land  was 
looked  after  and  the  possession  maintained, 
open,  continuous,  and  adverse  till  the  bring- 
ing of  this  suit.  Two  years  of  such  posses- 
sion under  bis  tax  deed  was  sufficient  to 
give  appellee  title.  Section  5061,  Kirby's 
Dig.;  Helena  v.  Homer,  58  Ark.  157,  23  S, 
W.  666;  Cooper  v.  Lee,  59  Ark.  460.  27  S.  W. 
970;  Woolfork  v.  Buckner,  60  Ark.  163,  29 
S.  W.  872;  Finley  v.  Hogan.  60  Ark.  499.  30 
S.  W.  1045;  Woolfork  v,  Buckner,  67  Ark. 
411,  66  S.  W.  168;  OriU  v.  Hudson,  71  Ark. 
890,  74  S.  W.  299;  Boynton  T.  Ashabranner 
(Ark.)  88  a  W.  668. 

But  it  is  contended  that  an  agreement  be- 
tween appelant  and  appellee  at  the  trial 
that  the  taxes  had  been  paid  since  1876  by 
Hopkins,  the  original  grantor,  and  Ills  gran- 
tees, precludes  the  appellee  from  setting  up 
tte  two-years  statute.  Dbe  agreement  was 
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tantamount  to  saying  that  tbe  taxes  bad 
been  paid  by  appellee  or  bla  grantors,  and 
hence  there  ahoold  have  been  no  forfeiture 
and  sale  of  the  land  for  taxes,  and  that  the 
tax  title  was  therefore  void.  But  we  fall  to 
see  bow  thle  could  have  prerented  appellee 
or  his  grantors  from  acquiring  such  title  for 
the  purpose  of  quieting  and  strengthening 
such  title  as  they  had  or  claimed.  Nor  do 
we  Quderetand  how  appellee  could  be  estop- 
ped from  setting  up  adverse  possession,  If  he 
chose,  under  this  void  tax  title.  If  he  or  his 
grantors  paid  the  taxes,  then  surely  It  was 
no  fault  of  his  that  tbe  lands  were  improp- 
erly forfeited  and  sold  for  taxes,  and  he  had 
tbe  perfect  right  to  acquire  such  outstand- 
ing TOld  title,  and  to  claim  all  the  benefits 
that  could  be  obtained  under  it  The  agree- 
ment negatives  the  Idea  that  appellee's  gran- 
tors permitted  the  land  to  forfdt  In  order  to 
acquire  title  thereby.  That  the  tax  title  was 
void  makes  no  difference.  See  Gates  v.  Kel- 
sey,  67  Arlc  S2S,  22  S.  W.  162.  and  Plnley  t. 
Hogan,  supra. 

It  Is  unnecessary  to  conaldw  tbe  question 
of  laches. 

The  decree  1*  afllrmed. 

BATFIM,  absent 

WHITB  RITER  B.  GO.  v.  HASfll/rON  et  «I. 
(Supreme  Court  of  Aikanna.   July  22,  1905.) 

1.  OOKTBACrS  — BhXAOH  —  AOTZOH  —  RBOOV- 

■BT  voB  Tost. 

Where  a  contract  between  a  railroad  com- 
pany and  the  owner  of  land  over  which  a  right 
of  way  was  secured  required  the  railroad  com- 
pany to  reconstmct  feacra  when  tbe  same  were 
on  the  right  of  way,  and  the  landowner  sued 
for  deetruction  of  his  crop  by  cattle,  owing  to 
ttu  railroad  CMnpany  faifiog  to  r^ulld  fraces 
ponoant  to  the  contract,  an  instmetion  that 
authorised  a  recovenr  if  the  crop  was  destroyed 
by  the  breaking  or  throwing  down  of  the  fences, 
wherd^y  stock  broke  hi,  was  erroDeons,  as  an- 
tborizing  a  recovery  for  a  tort  when  a  contract 
was  counted  upon. 

2.  Sams— iNBTKUonoHS.  ' 

An  Instrncttoo  that.  It  tbe  Jnn  foond  that 
the  railroad  agreed  to  fence  Ita  rtefat  of  way, 
and  in  conBegoence  of  ita  failure  toe  crop  was 
left  exposed  to  tbe  inroads  of  stock,  etc.,  then 
tlie  company  was  liable,  was  erroneous,  tlu  con- 
tract regairing  merely  a  reoonstntetion  of  fen- 
ces when  the  same  were  oa  the  right  of  way. 

Jk^pgnl  from  Clrcoit  Oonrt,  Baxter  Oonnly; 
7(^n  W.  Meeka,  Judge. 

Action  by  T,  Hamilton  and  others  against 
'the  WUte  River  Railroad  Company.  From 
a  Judgment  In  favor  of  plaintiffs,  defendant 
ajqmala.  Reversed. 

The  substance  of  the  evidence  showed 
that  those  who  cleared  a  right  of  way  for  de- 
fendant's railroad  over  lands  owned  one 
of  the  plaintiffs  and  occupied  by  tiie  other 
as  tenant  took  down  fences,  and  left  them  In 
such  condition  that  stock  entered  the  lands, 
destroying  the  crops.  The  first  Instruction 
referred  to  In  the  opinion  was  as  follows: 
"This  is  an  action  by  the  plaintiffs  for  dam- 
ages alleged  to  have  been  caused  by  the  de- 
struction of  the  crop  raised  by  the  plaintUC 


TboB.  Hamilton  on  the  lands  of  the  plaintiff 
G.  B.  Ounningham.  If  you  find  from  the 
evidence  that  the  plalntUC  Tboe.  Hamilton 
planted  and  cultivated  a  ctoff  on  the  lands  of 
the  plaintiff  O.  B.  Ommlngbam,  described  In 
plaintiffs'  complaint,  during  the  famUnff  sea- 
son of  the  year  1902,  and  tibat  tlie  defend- 
ants, or  either  of  them,  caused  tiie  deetme- 
tl<ni  of  sold  crop,  or  any  part  thoeof,  by 
breakii^  or  throwing  down  tiift  plaintiffs' 
fences,  whereby  ttie  atock  hrclte  in  anA  de- 
stroyed tbe  same,  yon  will  find  tm  tile  plain- 
tiffs, and  assesa  their  damages  at  tbe  Tatue 
of  the  crop  so  destroyed,  or  sndi  part  there- 
of as  was  destroyed."  Hie  se«md  taistrne- 
tlon  was  as  follows:  **If  yon  find  from  tbe 
evidence  that  ttw  defendant  White  Blver 
Railway  Gwnpanyt  in  aceevtbig  a  deed  to  Its 
right  of  way  tbrougb  13tB  lands  of  Ite  plain- 
tlfl  Q.  B.  Cminln^am,  agreed  to  fence  Its 
said  rl^t  of  way,  and  Oat  m  oonaeanence 
of  Its  failure  to  so  fence  its  said  rl^t  of 
way  tbe  cofff  of  tbe  plalntUf  vas  1^  ex- 
posed to  Inroads  ot  atotk,  and  tbeceby 
damaged  or  destroyed,  yon  wQl  find  flor  tlw 
idalntlffB  against  boOi  ot  tbe  defendants, 
and  assess  tiie  damages  ot  the  k>lftlntlfflB  at 
tbe  valoe  of  tbst  mrt  ot  said  crop  so  de- 
stn^ed.**  And  the  ttilxd  was  as  follows: 
"If  you  find  from  flw  erldence  that  tbo  plabt- 
tifb  erected  a  fence  around  tbe  crop  men- 
tioned in  plaintUEs'  complaint  anfllclNit  to 
protect  tbA  uune,  and  that  13ie  detendants. 
or  oilier  of  them,  or  Hiebr  emirtoyee,  broke 
or  tltrow  down  said  fmos,  -wbefet^^  tlie  j^aln- 
tlff  1^  cnv  was  ^leBtxosroA  \jj  stodc,  tten  jon 
will  find  for  tbe  plalntUls  the  vaine  «tf  tlie 
crap  so  destroyed,  or  so  mndi  fiiereof  as 
yon  find  was  destroyed  In  conaeqDsno  ot 
such  throwing  down  or  breaking  of  aald 
fence." 

B.  S.  Johnson,  for  appellant,  nimnas 
Hamilton  et  al..  pro  se. 

HILL,  G.  J.  This  was  an  action  by  a  land- 
owner and  his  tenant  for  the  destmctlou  of 
tbe  tenant's  crop  by  cattle  destroying  it,  ow- 
ing to  the  railroad  company  falling  to  re- 
build, replace,  and  mHiTitain  fences  porsnant 
to  a  contract  between  the  railroad  and  tbe 
landowner.  The  contract  sued  upon  was  in 
a  deed  to  a  right  of  way  over  the  land  in 
which  this  is  part:  "Sold  railway  company 
to  reconstruct  fences  when  same  are  on  rig^t  ' 
of  way,  and  to  provide  necessary  road  cross- 
ings and  stock  guards."  There  Is  no  alle- 
gation and  no  evidence  to  Impeach  tbe  above- 
quoted  clause  as  being  tbe  correct  wxXctat 
evidence  of  tbe  contract 

The  court  gave  three  Instmctlons,  wUch 
will  be  set  out  by  the  reporter,  together  with 
tbe  substance  of  the  evidence.  The  first  In- 
struction is  erroneous  in  that  It  authorises  a 
recovery  for  a  tort  when  the  complaint  count- 
ed alone  upon  a  contract  Tbe  second  In- 
structlon  is  erroneous  In  that  it  state*  that 
if  the  jury  find  from  tbe  evidence  tbat  tn 
accepting  the  deed  the  nilroad  annpany 
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agreed  to  fence  its  ri^t  of  way,  and.  In  con- 
sequence of  Ita  fallnre,  the  crop  was  left 
exposed  to  the  Inroads  of  stock,  etc.,  tbe 
company  was  liable;  wbereas  the  deed  alone 
evidenced  tbe  contract,  and  It  was  to  recon- 
struct fences  wben  the  same  are  on  the  right 
of  way,  which  may  be  a  very  different  mat- 
ter from  fffQclng  the  right  of  way.  The  third 
Instruction  is,  like  the  first,  l^sed  on  the 
theory  that  the  action  Is  one  of  tort  tor 
breaking  or  throwing  down  tbe  fences.  The 
railroad  company  had  a  right,  in  the  con- 
struction of  tbe  road,  to  break  and  throw 
down  the  fences,  and  agreed  to  reconstruct 
them  when  they  were  on  the  right  of  way. 
The  plaintiffs'  action  must  be,  under  the 
complaint  and  eTldence,  confined  to  a  breach 
of  the  stipulation  In  the  deed,  and  It  can- 
not be  made  broader  than  tbe  parties  made 
it;  nor  can  ■  tort  arise  from  the  railroad 
breaking  the  fences,  for  this  contract  clear- 
ly contemplates  each  to  be  done,  and  requir- 
ed their  reconstimctlon.  For  a  failure  to 
comply  with  its  terms  tbe  company  Is  liable, 
and  to  Its  temu  tbe  action  must  be  limited. 
Reremd,  and  raaanded  tor  new  trial. 


CHURCH  T.  GAIXIC. 

(Supreme  Ooort  o<  Atfcanaas.   July  28«  190S.} 

1.  Appeai.  —  Right  to  Psoasours— Ru  Ad- 
judicate. 

Under  Eirby*B  Dig.  |  1227.  providing  that, 
where  an  appellant's  ri^ht  of  farther  prose- 
cuting an  appeal  has  ceased,  the  appellee  may 
move  for  a  oumlBsal,  an  appellee  may  plead  on 
appeal  that  since  the  appMi  was  taken  a  iodg- 
moit  has  settled  against  appallaat  the  nghts 
— sorted  on  the  appsu. 

SL  3voQiam~-REa  Aujudhuta  —  Bmor  on 
PSHDino  Action. 

A  Judgment  In  ejectment  snstalning  the 
validity  of  a  deed  from  defendant  to  plaintiff 
was  a  bar  to  tlie  further  prosecudon  of  a  suit 
In  equity  between  the  parties  to  cancel  the  deed, 
thoogh  the  equity  snlt  wss  first  commenced. 

Appeal  fnmi  Garland  Chanony  Otmrt;  L*- 
land  Leathermai^  Ohancdlor. 

Sntt  by  Mahala  Gbnrch  against  Qns  Gallic 
From  a  decree  dismissing  the  complaint, 
plaintiff  appeals.  Appeal  dismissed. 

Appellant,  Mahala  Church,  was  the  owner 
of  the  property  in  controversy,  certain  real 
estate  in  tbe  city  of  Hot  Springs,  and  on  De- 
cember 22,  1890,  by  warranty  deed  duly  ex- 
ecuted, acknowledged,  and  recorded,  recit- 
ing a  cash  consideration  of  $500,  she  convey- 
ed this  property  to  Lnla  Oborg.  Appellee, 
Gallic,  claims  the  prt^rty  under  the  last 
will  of  Lula  Oborg.  Mrs.  Church  remained 
in  possession  of  tbe  property,  and  commen- 
ced this  suit  in  equity  against  Gallic  in  1901 
to  cancel  said  deed,  alleging  that  she  intend- 
ed to  execute  only  a  testamentary  paper,  and, 
being  illiterate,  did  not  know  that  she  execut- 
ed a  deed;  and  that  she  bad  continuously  re- 
uiained  In  actual,  open,  and  exclusive  ad- 
vene possession  of  tbe  property,  claiming  it 
as  title  owner,  since  the  execution  of  the 


deed,  a  period  of  more  than  seven  years. 
Gallic  appeared  by  his  solicitor,  and  answer- 
ed this  complaint,  asserting  title  in  himself 
under  said  deed  and  tbe  last  will  of  Lula 
Oborg,  and  denying  all  tbe  allegations  of  the 
complaint  conc^ning  fraud  <^  mistake  in 
tbe  execution  of  said  deed.  He  also  denied 
that  the  plaintiff  had  bold  adverse  posses- 
sion of  the  property,  but  alleged  that  she  oc- 
cupied the  promises  as  tenant  at  will  of  Lula 
Oborg.  The  cause  was  heard  upon  the  plead- 
ings and  depositions,  and  a  final  decree  ren- 
dered dismissing  this  complaint  for  want  of 
equity,  and  the  plaintiff  appealed  to  this 
court 

After  tbe  appeal  was  taken  In  this  esse, 
appellee,  Gallic,  brought  an  ejectment  suit 
against  Mrs.  Church  In  tbe  circuit  court  of 
Garland  county  for  recovery  of  possession  of 
said  premises.  A  trial  of  that  cause  was 
had,  which  resulted  In  a  Judgment  In  favor 
of  the  plaintiff  theroin,  OalUc,  for  tbe  posses- 
sion of  the  propwty.  An  Ineffectual  effort 
was  made  by  Mrs.  Church  to  take  an  appeal 
to  this  court  from  that  judgment,  which  fail- 
ed by  reascm  of  the  bill  of  exceptions  not 
being  signed  by  tbe  presiding  judge  and  filed 
In  due  time.  She  then  filed  her  suit  in  chan- 
cery for  relief  against  this  judgment,  and 
on  final  bearing  that  complaint  was  dismiss- 
ed tor  want  of  equity,  and  on  appeal  the  de- 
cree was  affirmed.  Church  v.  Gallic^  88  8. 
W.  807.  Tbe  judgment  in  tbe  ^ectment 
suit,  bavlng  become  final,  li  now  pleaded  by 
awellee  in  bar  of  aK»ellanf  s  right  to  prose- 
cute this  appeal. 

James  SL  H(«ue,  fur  i^ptflant.  B,  O. 
Davis,  for  api^ellee. 

Mcculloch.  3.  (after  stating  tbe  facts). 
The  statute  regulating  appeals  to  this  court 
and  the  practice  in  disposing  of  same  pro- 
vide that  an  appellee  may,  by  motion  to  dis- 
miss or  answer,  raise  the  question  of  tbe  ap- 
pellant's right  to  further  prosecute  an  ap- 
peal. Klrby's  Dig.  K  1227,  1228.  An  appel- 
lee may  plead  In  this  court  that  since  the 
appeal  was  taken  a  court  of  competent  juris- 
diction has,  by  Judgment  duty  rendered,  set- 
tled against  tbe  appellant  tbe  rights  asserted 
in  the  case  on  appeal  Pillow  v.  King,  S6 
Ark.  633,  IS  S.  W.  704.  The  fact  that  tbe 
suit  on  appeal  having  been  commenced  first 
In  point  of  time,  and  In  a  different  court 
from  that  in  whlcb  tbe  subsequent  judg- 
ment was  rendered,  doea  not  obviate  tbe  bar 
of  such  adjudication.  Tbe  [>endency  of  tbe 
first  action  might  tiave  been  pleaded  in  tbe 
second  suit  in  bar  of  the  right  to  maintain 
the  same,  but,  if  not  pleaded,  or  if,  after  tbe 
plea  is  amended,  judgment  upon  tbe  merits 
of  the  controversy  in  tbe  second  suit  is  al- 
lowed to  become  final.  It  is  a  bar  to  further 
prosecution  of  the  first  suit  "The  fact  that 
a  judgment  was  obtained  after  the  com- 
mencement of  the  suit  In  which  it  is  pleaded 
does  not  prevent  Its  being  a  bar.  It  Is  the 
first  Judgment  for  the  same  cause  of  action 
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tiliat  omwtitnteB  an  fldfecttve  defftOi^  irlth- 
ont  regard  to  tb«  order  of  time  In  wUch  the 
mlts  were  commenced.  Hence  it  followa 
that  a  prior  Jndgmoit  npoh  the  same  cause 
of  actlcai  siutaliu  the  plea  a  former  recor- 
«rr,  although  the  Judgment  la  in  an  action 
commenced  aahaeqnent  to  the  one  In  wbldi 
It  iB  pleaded."  2  Black  on  Jodgmenta,  1 781; 
Ftaley  T.  Hanbeat.  80  190;  David  Brad- 
ley Mfg.  Go.  T.  Eagle  Mfg.  Co.,  87  Fed.  980, 
6  G.  C.  A.  68L  In  Daniel  t.  Oamer,  71  Axk. 
■484.  70  8.  W.  1068.  tbfs  court  aald:  **nnder 
the  statutea  <HC  this  state  a  defendant,  -when 
coed  at  law,  must  make  all  the  defenses  he 
has,  both  legal  and  equitable.  If  any  of  Us 
def  enaea  are  ezclnslTely  cognlaible  In  egnlty, 
he  Is  mtltled  to  have  them  tried  as  In  eqnlte.- 
Me  proceedings,  and  for  thla  purpose  to  m 
transfer  of  the  cause  to  the  equity  docket  or 
chancery  court,  as  the  case  may  be."  Hors- 
1^  T.  Hllbum,  44  Ark.  tf8;  Heera  t.  Jack- 
sou,  46  Ark.  272.  A  Judgmoit  of  a  court  of 
competent  Jurisdiction  iterates  as  a  bar  to 
all  defenses,  either  legal  or  equitable^  which 
were  interpoaed  or  which  could  have  been 
interposed  In  the  suit  Ward  t.  Derricft,  67 
Ark.  600,  22  S.  W.  98.  AD  of  the  rights  and 
matters  asserted  in  this  suit  by  aro«llant 
could  have  been  adjudicated  in  the  eject- 
ment suit,  m  she  could  have  pleaded  the 
pendency  of  this  suit  In  tmr  of  a^eUee'B 
right  to  maintain  that  suit  Having  failed 
to  do  ^ther,  she  Is  barred  by  the  final  Judg^ 
inent  In  that  case  from  seeking  further  to 
Adjudicate  the  question  in  this  case;  Har 
Tight  to  prosecute  tills  ai^al  haa,  tm  that  a<y 
«ount  ceasedk  and  the  same  must  be  dis- 
missed. It  Is  so  ordwed. 

BATTLBt  absent 


WILLIAMS  et  al.  t.  8TATB,  for  Use  of 
SCHOOL  DI8T. 
(Sonreme  Court  of  Arinnns.    J0I7  8,  1908.) 

School  Lands— Sals— iNADaqtrACT  or  Pxicb 
—Setting  Asidb  Sale. 

The  statnte  providing  that  the  collector 
shall  report  all  sales  of  school  lands  to  the 
county  court,  which  msa  reject  or  coDfina  the 
sale,  and  that,  if  any  sale  be  rejected,  th«  court 
may  direct  a  reoffering  of  the  land,  specifyiag 
the  minimum  price  at  which  it  may  be  solc^ 
sivea  the  court  anthorl^  to  reject  a  sale  on 
account  of  inadequacy  of  pric& 

Appeal  from  Circuit  Court,  St  Francis 
County;  Hance  N.  Button,  Judge. 

Exceptions  to  the  report  of  the  collector 
on  a  Bale  of  school  lands,  and  from  a  judg- 
ment of  the  circuit  court  rejecting  and  re- 
fusing to  confirm  the  sale  W.  B.  Williams 
nnd  others  appeal.  Affirmed. 

S.  H.  Mann  and  Rose,  Hemingway  &  Rose, 
for  appellants.  Bobt  L.  Rogers,  Atty.  Qen., 
for  appellee. 

aicCUIilOCH,  J.  This  Is  an  appeal  from 
the  judgment  of  the  circuit  court  rejecting 


and  refusing  to  confirm  a  sale  of  school  lands 
made  by  the  coUeotor.  Haoq^tioBs  to  ttw 
eollectof  s  of  sale  were  filed  in  tbm 

county  court  by  certain  dtlsena,  and  tiiat 
court  sustained  tiie  exceptions,  and  rejected 
the  aal&  Oi^  appeal  the  drenlt  eoort  heard 
the  cause  upon  oral  testimony  establishing 
ttie  market  value  of  the  lands,  and  fonnd 
that  it  was^ld  for  an  Inadequate  price,  and 
for  ttiat  reason  rejected  the  sale. 

It  cumot  reasonably  be  ctmtended  Hut  Uie 
finding  of  the  court  as  to  0ie  Talna  oC  the 
land  is  not  sustained  1^  the  evidawe^  bet 
anwUanta  urge  that  the  sale  having  been, 
properly  and  regularly  made  on  petltkm  of  a 
majOTlty  of  the  adult  inhabltanto  of  the 
townsh^.  as  provided  hy  statute  (this  fact 
being  adndtted).  It  was  the  duty  of  the  coun- 
ty court  to  coi^lnn  it;  notwlflistandlng  the 
inadequacy  of  the  prlos.  They  taiv(*e  tbe 
application  of  the  rule  that  a  Judicial  sale, 
which  haa  been  regnlariy  and  fairly  made, 
will  not  be  set  aside  fbr  mere  Inadeqna^  of 
jnlee,  unless  the  inadequacy  be  so  great  aa 
to  shock  the  Judicial  soise  of  Justtcei  Bat  a 
sale  of  school  land  bj  the  ctAtoctm  v^om  pe- 
tition ot  the  inhabttanta  of  tlie  townsh^  la 
not  a  Judicial  sale,  though  tiie  statute  re- 
quires that  it  must  be  confirmed  by  the  oomi- 
ty  court  It  la  purely  a  stetutMy  procccd- 
inib  and  the  statute  alone  must  be  lo(dced  to 
In  ascertaining  ita  terms  and  effect  Vbm 
statute  provides  that  the  coUectw.  after  hav- 
ing advertised,  appraised*  and  sold  the  land, 
shall  "r^Kot  all  sales  to  tiie  county  oonrt, 
which  may  reject  or  confirm  tbo  name,"  and 
that  'if  any  sale  be  rejected,  the  county 
court  may  direct  the  collector  to  agatai  adver- 
tise and  ofEa  the  land,  and  may  specify  tba 
minimum  price  at  whidi  the  tract  or  tracta 
may  be  aold,  not  to  be  less  than  two-thirds 
of  tlie  appraised  value.**  This  court  In  a  ze^ 
cent  opinion,  cmcemlng  the  powor  and  duty 
of  the  county  court  with  reference  to  anch 
sales,  said:  'The  authority  to  ordo-  the  sale 
being  In  the  male  inhabitants,  the  Jnrladlc- 
tlon  of  the  county  court  Is  conihied  to  pro- 
tecting the  itthaUtanta  against  a  sacrifice  ot 
tiie  land.  The  Inhabitante  decide  when  tlw 
land  shall  be  sold.  All  that  remalna  for  the 
county  court  to  do  Is  to  prevent  a  aacrlfflce 
by  the  sale  of  the  land  below  its  true  valne.'* 
Ex  parte  Young,  86  8.  W.  11S3.  In  the  case 
at  bar  both  the  county  and  circuit  couts 
found  from  the  evidence  introduced  that  the 
laud  had  been  sold  for  an  Inadequate  price, 
and  It  became  the  duty  ot  the  court  to  pre- 
reut  the  sacrifice  by  rejecting  the  sale  and 
ordering  a  new  sale,  either  with  or  without 
fixing  a  minimum  price.  We  have  no  doubt, 
from  the  language  used  In  the  statute,  that 
It  was  Intended  to  give  the  court  authority 
to  reject  the  sale  on  account  of  Inadequacy 
of  price  as  well  as  on  account  of  irregolar- 
Itiea  or  unfairness.  In  no  other  way  could 
the  court  completely  protect  the  Interest  of 
the  public.  The  power  of  the  court  to  either 
"reject  cx  confirm"  the  sale  la  not  to  be 
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exerdaed  arbitrarily,  so  &>  to  amoant  to  the 
prohiUtlon  of  a  aale  irhicb  the  atatntea  au- 
thorize the  inhabltanta  of  the  townaliip  to 
order.  That  ia  what  ve  held  in  Xbt  parte 
Young,  anpra.  The  court  Should  iDveatigate 
the  facta  aa  to  tlie  legnlarity  of  the  adver- 
tlaemen^  appralaoDent,  and  sale,  the  falr- 
nesa  of  the  aale,  and  adequacy  of  the  price, 
and  then  either  oonfirm  the  aale  ot  reject  It 
and  ordw  a  nev  aale.  We  And  that  tbia  la 
xweclaely  what  -waa  done  hy  the  court  be< 
low  in  thla  caae,  and.  there  being  anfflclent 
eridence  to  anstain  the  flndlng,  the  Judg- 
ment muBt  be  atUrmed. 

HXLL,  a  J.,  absent,  and  not  participating. 


W.  F.  MAIN  &  00.  V.  TRAOBT  &  WITHEB^ 
INGTON. 

(Supreme  Court  of  Arkansas.    July  22,  190B.) 

Sale — ConnrEBHAKDiNa  Obdeb. 

A  countermand  of  an  order  for  goods,  not 
bavins  been  received  till  after  they  were  ship- 
ped, will  not  prevent  recovery  of  VX9  pric& 

[Ed.  Note.— For  cases  hi  point,  aee  toL  48, 
Cent.  Dig.  Sales,  S  46.] 

Appeal  from  CTrcult  Court,  Calhoun  Ooun- 
ty;  Charles  W.  Smith,  Judga 

Action  by  W.  F.  Main  &  Co.,  wholesale 
jewelry  merchants  of  Iowa  City,  Iowa, 
against  Tracey  A  Witfaerington,  retail  mer- 
chants of  Woodbury;  Calhoun  county.  Ark., 
to  recover  the  price  of  a  bill  Jewelry  sold 
Jby  the  former  to  the  latter,  A  verdict  was 
rendered  In  favor  of  the  defendanta,  and 
plalnttfTB  appealed.  Reversed. 

TbomtoQ  &  Thornton,  for  appellants.  0. 
lik  Poole,  for  anpellees. 

McCCI«LOCH»  J.  Appellees  gave  a  writ* 
ten  order  for  the  bill  of  Jewelry  to  the  trav- 
eling salesman  of  appellants,  and  same  was 
forwarded  to  appellants  for  acc^tance  and 
stai];«Ekent  of  the  gooda.  Appellees  thereafter 
-wrote  and  mailed  a  letter  to  appellants  coun- 
termanding the  order.  This  case  is  similar 
upon  the  facts  to  the  recent  case  of  Ma> 
cbanta'  Exchange  Company  v,  Sanders,  81  S. 
W.  786,  except  that  in  the  Sanders  Case  the 
proof  failed  to  show  satisfactorily  that  the 
letter  countermanding  the  order  was  receiv- 
ed before  the  acceptance  of  the  order  and 
eblpment  of  the  goods,  while  in  this  case 
tbe  manager  of  appellants'  buslneaa  testifies 
positively  that  the  countermand  waa  not  re- 
ceived until  otter  the  shipment  of  the  goods. 
His  testimony  is  uncontradicted  on  this 
point  There  was  no  other  testimony  tend- 
ing to  show  when  the  letter  was  or  could 
bave  been  rec^ved.  Xdther  the  ^edse  date 
vhen  the  letter  was  mailed,  nor  the  length 
of  time  which  would,  in  the  ordinary  course 
of  mail,  bave  been  required  to  carry  the  let- 
ter to  qtpellants*  place  of  business,  was 
proved,  nor  any  other  circumstance  from 
which  the  Jury  could  have  found  that  the 


letter  was  received  by  appellants  before 
sh^ment  of  tibe  goods.  This  being  true,  the 
vtfdlet  finds  no  support  from  the  evidence, 
as  it  iM  shown  beyond  dispute  that  appellees 
gave  the  order  tot  the  goods,  and  the  same 
were  ablpped  to  them  In  accordance  with  the 
toma  of  the  order. 

^e  court  erroneously  gave  an  instruction 
at  appellees'  request  submitting  the  case  to 
the  Jury  upon  a  theory  not  warranted  by  the 
pleadings  or  proof,  but  the  bill  of  exertions 
does  not  disclose  any  objection  thereto  byi 
appellants,  and  we  cannot  condder  the  as- 
signment of  error  as  to  that  In  the  motion 
tm  new  trial. 

On  account  of  the  Insufficiency  of  the  evt- 
dence  to  sustain  the  verdict,  the  Judgment  Is 
reversed,  and  the  cause  remanded  for  a  new 
trlaL 


McSLVANBT  v.  SMITH. 
(Sapreme  Court  of  Artransas.    July  29,  1906.) 

1.  Appeal— GsnBEU.  Objection  to  Ihbtbitc- 
Tion. 

A  general  objection  to  an  Instruction  sub- 
mitting the  questifm  of  notice  will  not  avail  on 
appeal,  the  attention  of  tJie  trial  court  not  hav- 
ing been  called  to  the  tact  that  the  answer  did 
not  deny  the  allegation  of  the  complaint  that 
notice  was  given,  and  defendant  having,  with- 
out objection,  introduced  evidence  that  notice 
was  not  given. 

2.  iHSTBTJcnoira— Pbctudioxaz.  Ebbob. 

Giving  an  Instruction,  in  an  action  of  un- 
lawful detainer,  that  plaintiff  claimed  the  land 
was  rented  to  defendant  for  the  vear,  but  that 
the  contract  was  conditioned,  and  that,  if  that 
was  ao,  he  must  show  a  compliance  with  the 
conditions,  la  prejudicial  where  plaintiff  did  not 
claim  be  hod  rented  to  defendant  for  the  year, 
but  positively  denied  it,  and  testified  that  he 
only  agreed  to  rent  If  he  did  not  sell,  which 
be  was  then  trying  to  do,  and  which  he  suc- 
ceeded In  doing. 

8.  BvicTnon  op  Tzhaitt— Daiuobb— Oosr  op 

BEUOVAIm 

Where  a  tenant  is  anlawfnlly  evicted  from 
a  farm  In  January,  and  compelled  to  seek  a 
temporary  abode  for  his  family  till  he  can  find 
a  suitable  farm  to  rent,  it  cannot  be  said,  as 
matter  of  law,  tliat  he  cannot  recover  as  dam- 
ages for  the  eviction  the  cost  not  Mily  of  the 
removal  to  temporary  quarters,  but  of  the  re- 
moval to  permanent  Quarters. 

4.  Same— Rbntajc  Valiti!. 

A  tenant  may  not,  because  of  an  nnlawfal 
eviction,  recover  on  account  of  rental  value, 
tbere  being  no  evidence  that  the  rental  voloe 
exceeded  the  debt  he  agreed  to  pay. 

[Ed.  Note. — For  cases  in  point,  see  vol.  82; 
Cent.  Dig.  Landlord  and  Tenant,  S  723.} 

5.  iNBTEUCTioiTS— Special  Exception. 

The  defect  of  an  instruction  in  appearing 
to  assume  a  fact,  instead  of  leaving  it  to  the 
Jury,  being  one  of  form,  calls  for  a  special  ex- 
ception. 

Appeal  from  Circuit  Court,  Craighead 
County,  Jonesboro  District;  Ha  nee  N.  Ilut- 
tou.  Judge. 

Action  by  McGtvaney  against  Smith. 
Judgment  for  defendant  Plaintiff  appeals. 
Beversed. 

McElvaney  was  the  owner  of  a  iarm  in 
Craighead  county,  wlileb  be  rented  to  Smith 
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for  tfao  year  1896.  Smltti  cmtlnned  to  re- 
mftln  on  tbe  land  after  the  eocj^ratloQ  of  bis 
term,  and  vaa  pnt  ont  by  an  action  of  un- 
lawful detainer.  On  the  trial  the  teattmonr 
for  McEllTaney  tended  to  show  that  he  only 
raited  the  farm  to  Smith  for  1890;  that  dnr^ 
Ing  the  latter  part  of  that  jeEt  ha  was  en- 
deavoring to  Mil  tiie  farm,  but,  as  a  sale  was 
uncertain,  he  told  Bmltti  that  If  be  failed  to 
sell  the  place  he  wonid  rent  tbe  idace  to  him 
for  another  year.  He  further  told  Smith  that 
be  would  furnish  him  wheat  to  plant  part  of 
tbe  farm  In  wheat,  and  that  If  the  itoce  was 
sold,  be  would  pay  Smith  for  bis  Intwest  In 
tbe  wheat;  or  make  some  other  satisfactory 
arrangement  about  It  Smith  planted  the 
wheat  BSiA  afterwards  McBlran^  sold  thft 
place,  and  nottfled  Smith  to  leave,  which  he 
refused  to  do.  He  was  pnt  out  by  an  oBlcae 
under  a  writ  sued  <mt  In  this  action,  bnt  was 
permitted  to  retain  his  Intratest  In  the  wheat 
crop,  and  aftnrwards  sold  It  <ta  his  side 
Smith  Introduced  evidence  tending  to  show 
that  he  rented  the  farm  for  the  year  1900, 
and  then  i^anted  bis  wheat  That  when 
McBllvaney  sold  tbe  ^ace  Smith  offered  to 
sorraider  possession.  ^oviSaA  HcBlvUk^ 
should  pay  him  f60,  and  allow  him  to  retain 
his  part  of  tbe  wheat  friildi  McBtvaney  re- 
fused to  do.  Tbe  otho-  facts  suIDclently  ap- 
pear from  the  opinion.  There  was  a  verdict 
In  &vor  of  the  defendant  and  damages  as- 
sessed at  884,  and  judgmmt  acc<ndlngly. 
Plaltrtiff  appealed. 

Frierson  A  Frierson,  for  appellant  Bo- 
gene  Farri^,  tar  appellee. 

BtDDXCE,  3.  (after  statlnff  tbe  facts). 
This  is  an  appeal  from  a  Judgment  against 
plaintiff  In  an  action  of  unlawful  detainer 
brought  by  htm  against  tbe  defendant  On 
the  trial  the  presiding  judge  Instructed  the 
Jury,  in  substance,  that  unless  a  written  no* 
tice  to  vacate  was  given  to  d^endant  three 
days  before  tbe  execution  of  tbe  writ  of  ptM- 
sesslon  evicting  him  from  the  prmlses,  tbe 
evictloa  was  unlawful,  and  that  unless  such 
notice  was  proved,  the  finding  must  be  for 
the  defendant  Tbe  counsel  fw  plaintiff  duly 
excepted  to  this  instruction,  and  now  con- 
tmd  that  the  Judge  erred  in  giving  it  for  the 
reason  that  It  was  alleged  to  the  complaint 
that  notice  was  glren,  and  tbci-c  avrr  no 
denial  In  the  answer.  But  it  does  not  appear 
that  the  attention  of  tbe  trial  Judge  was  eva 
called  to  tbe  fact  that  the  answer  did  not 
raise  tbe  issue  of  wbetbw  there  was  notice 
or  not  Tbe  testimony  for  tbe  plaintiff  tend- 
ed to  show  that  writt«a  notice  to  vacate  was 
glvm,  while  tbe  defendant  testified  to  the 
contrary.  No  objection  was  made  to  this  tes- 
timony, and  tiie  trial  Judge  was  no  doubt  led 
to  believe  that  the  parties  regarded  the  ques- 
tion of  notice  as  an  issue  In  the  case,  and 
Hierefore  gave  an  instruction  In  regard  to  It 
Only  a  general  objection  wu  made  to  this 
instruction.  It  la  too  late  now  to  put  In  the 
special  objection  that  no  aneb  Issue  was  rais- 


ed, and  tlie  answer  must  be  treated  as 
amwded  so  as  to  conform  to  tbe  pnat. 
Nleklace  v.  XHckerson,  66  Ark.  422,  46  8.  W. 
946. 

The  comt  also  told  flie  Jury  In  his  instmc- 
tion  that  tbe  plataitlff  **dalmed  that  the  land 
was  rented  to  Smith  tor  the  year  1000,  but 
that  the  contract  was  ocmdltloned,'*  and  that 
If  tiiat  was  ao,  he  mnst  show  a  eompllanoe 
with  the  cwidltionB.  But  the  record  shows 
that  plaintiff  did  not  claim  to  have  rmted  tiw 
land  to  Smith  for  the  year  1900.  HepodtlTO- 
ly  denied  that  be  had  rented  Smttb  the  laad 
fOT  that  year.  He  testified  that  he  only  MTeed 
to  rent  It  In  the  evmt  that  he  did  not  sell  tt. 
which  he  was  trying  to  do.  As  he  did  sell 
tlw  land,  the  contingency  on  which,  accnd- 
Ing  to  his  testimony,  he  agreed  to  rent  It  did 
not  haiK>en,  and  according  to  plalntUTs  state- 
ment he  did  not  rent  it  This  Instructim  of 
tbe  court  touched  tbe  pivotal  pi^  to  the 
case^  and,  as  it  mlsrcprosonted  the  ctmten- 
tlon  of  the  plaintiff  on  that  pt^t  And  was 
contrary  to  bis  testimony,  it  was  misleading 
and  pr^odidaL  We  think  the  court  erred 
to  glvli^  it  over  the  objection  of  plalntllf. 

The  only  point  necessary  to  notice  relates 
to  tiie  measure  of  damages.  Whoi  a  land- 
lord unlawfully  evicte  a  tenant  from  t^e 
inonlses,  the  tmant  Is  entttied  to  reeoTW 
as  damages  whatever  loss  resolto  to  him  «a 
a  direct  and  natural  consequMice  of  tbe 
wrongful  act  of  the  landlord:  If  the  mtal 
value  of  tbe  place  from'whidi  be  to  evicted 
is  greater  than  the  price  be  agreed  to  pay. 
be  may  recover  this  excess,  and,  to  addittoo 
thereto,  any  otiiw  loss  directiy  caused  by  tbe 
eviction,  such  as  tbe  expraiae  of  removal  to 
another  plaoa  Gktwvenor  Hotel  Oa  v.  Hamil- 
ton [1894  3  Queen's  Beach  Dtv.  836;  Bntnr  t. 
Pulltser,  142  N.  X.  268,  86  N.  B.  1O08;  Satb- 
erland  on  Damages  (2d  Ed.)  885^  But  conn- 
sel  contend  that  this  expense  is  Umited  to 
one  removal,  and  that  If,  after  tbe  tmant  Is 
settled  on  another  places  he  takes  a  Dotkm 
to  make  a  second  move,  be  cannot  recover 
for  the  expense  ct  the  second  r«novaL  TIOb, 
in  tbe  absence  of  q^edal  draunstancesi,  la  no 
doubt  true.  But  a  tenant  evicted  to  Jann- 
ary,  as  tids  one  was,  may  be  compelled  to 
seek  a  temporary  abode  for  hta  family  to 
sbeltw  them  uutU  he  can  find  a  snlteble  fum 
to  rent  When  he  Is  compelled  by  the  eirie- 
tlon  to  seek  first  a  temporary  ahelter,  and 
then  to  make  another  removal,  we  are  not 
able  to  say,  as  a  matter  of  law,  that  be  can- 
not recover  the  entire  cost  tor  these  two 
moves  might  be  so  doeely  connected  as  to  be 
to  vBect  ODB,  and  directly  caused  by  tbe  evic- 
tion. Tbe  evidence  does  not  show  how  long 
defendant  remained  at  the  Fardew  place  be- 
fore tbe  aecrad  removal,  bnt  it  leaves  ttie 
impression  that  this  was  only  a  temporary 
stopptog  plao&  The  language  ct  flie  tnstmc- 
tion  of  tbe  court  on  the  measure  of  damages, 
br  whIA  the  jury  were  told  tiiat  sannoilni 
the  damages  tiiey  might  "take  Into  consid- 
waUon  tbe  rental  value  of  tbe  land,  the  tro» 
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ble  and  aipense  vC  ramovliig;  ca^eim  of 
Tttitliiff  a  house  Tendered  necessuy  by  iuch 
remoTal,  and  all  otber  dunagea  flowlDg  from 
tbe  dlqK>ase80l<Hi,**  la  to  a  certain  atent  ob- 
JectlfHiable,  tor  It  an>ears  to  aasmne  that  the 
renting  ot  the  Pardew  house  wai  made  neo- 
eaiMry  by  the  erlctlmi.  Bat  the  court  no 
donbt  Intended  to  leare  to  the  Jury  the  quea- 
tion  of  whether  the  renting  of  thla  house 
was  mule  neceaaa^  by  removal,  and  the  de- 
fect in  the  Inatmctlon,  being  we  of  form 
only,  Bhonld  hare  been  raised  by  a  special 
exception. 

Another  objection  to  this  Instruction  la 
tbat  It  tells  the  Jury  they  may  consider  the 
rental  ralna  of  the  land.  But  as  there  is 
nothing  to  show  that  the  rental  value  of  the 
land  from  which  defendant  was  evicted  was 
greater  than  the  amount  he  had  agreed  to 
pay  for  it,  there  was  no  room  for  any  dam- 
ages In  that  respect,  and  the  Jury  should 
have  been  so  told. 

On  the  whole  tase  we  are  of  the  opinion 
tbat  tm  die  reascms  stated  the  Judgment 
should  be  reversed,  and  the  caused  remand- 
ed for  a  new  trial.  It  is  so  ordered- 

BATTLB,  J.,  absent 


McOAHA  «t  aL  STATB. 

(Suprane  Court  of  Arkansas.   Jaly  22.  1906.) 

liABOCNT— BvinanoB— SurncisifOT. 

BJvidence  on  a  trial  for  hoc  etoallng  exam- 
ined, and  held  to  support  a  eonvletiraL 

Appeal  from  Circuit  Court,  St  Francis 
County;  Hance  N.  Hutton,  Judge. 

Horace  McGaba  and  another  were  convict- 
ed of  hog  stealing,  and  they  appeal.  Af- 
firmed. 

P.  Gorman,  tor  appellants. 

McOULLOCH,  J.  Appellanta  were  Indict- 
ed, tried,  and  convicted  of  hog  stealing;  and 
appealed  to  this  court 

No  complaint  Is  made  of  the  court's  in- 
stmcttons,  and  no  error  Is  assigned  except 
that  the  verdict  Is  not  sustained  by  the  evi- 
dence. A  witness  Introduced  by  the  state 
(we  Kennard)  testified  that  he  went  to  the 
house  of  appellants,  and  as  he  rode  up  saw 
them  kUl  the  hog  in  question,  which  he  Iden- 
tlfied  as  the  property  of  the  prosecuting  wit- 
ness, Jeffries.  He  identified  it  by  both  the 
flesh  marks  and  ear  marks,  and  said  that  he 
bad  tried  to  buy  It  from  Jeffries,  and  was 
well  acquainted  with  Its  appearance  and 
marks.  Jeffriw  testified  that  he  lost  a  hog 
of  that  description  about  the  time  Kennard 
claimed  to  have  seui  the  defendants  kill  this 
one.  This  testimony  Is  quite  sufficient  to 
sustain  the  verdict  as  to  the  Identity  of  the 
property  stolen.  Horace  McGaha,  one  of  the 
defendants,  testified  that  he  bought  the  pig 
from  John  Bean,  and  Bean  testified  that  he 
sold  a  hog  to  McGaha,  and  both  described 
the  ear  marks  of  the  hog  dtffwently  from 
tlw  descr^tlon  given  by  Komard  and  Jeff- 


ries. The  Jury  beUeved  Qie  statements  of 
the  state's  witnesses,  and  rejected  ttrase  of 
said  d^endant  and  his  witness,  and  we  esn- 
not  say  that  th^  were  wrong  In  doing  so. 
The  Judgment  Is  affirmed. 


SHEEES-8TBPHEXS  STORB  00.  v.  RICH- 
ARDSON et  aL 
(Snprvm  Court  of  Arkansas.    Joly  8,  1905.) 

1.  LaBOBIB'S  liSCR  —  IfOlTOAai  OK  CSOF  — 

Pbiobitt. 

Under  the  law  of  188S  (Acts  1805,  p.  217. 
No.  146)  extending  th«  laborer's  li«i  law  so  as 
to  give  laborers  who  perform  wwk  on  any  ob-. 
Ject  or  thing  a  lien  thereon  ior  the  price  of 
their  labor,  whether  their  labor  produced  the 
thing  upon  whirh  the  labor  is  expended  or  not, 
the  Tien  of  a  laborer  who  assisted  in  raising  a 
crop  is  pri^r  to  that  of  a  mortgage  glrai  before 
the  crop  Is  produced. 

[Kd.  Note. — ^Tor  cases  In  point  see  voL  84, 
Cent  Dig;  Master  and  Servant.  1 181.] 

2.  Samb— NoncB. 

One  who  tabes  a  mortgage  on  a  crop  to  be 
produced  in  the  future  does  so  with  notice  of 
the  Hens  of  laborers  employed  in  producing  the 
crop,  especially  where  the  contract  with  the 
laborer  and  the  commencement  of  his  labor  arc 
prior  to  the  ezecnti(xi  of  the  mortgage. 
8.  Saicb— Bona  Fide  Fubohasebs. 

Where  purchasers  of  cotton  which  was  snb- 
Ject  to  a  laborer's  lien  merely  credited  the  price 
of  the  cotton  on  a  past-due  account  against  the 
seller,  they  were  not  bona  fide  porcfaasats  as 
against  the  laborer. 

Appeal  from  Circuit  Court,  Clay  County, 
Western  District;  Allen  Hughes.  Judge. 

Action  by  B.  H.  Richardson  and  another 
against  the  Sbeeks-Stepbms  Stwe  Company. 
From  a  Judgment  tm  plalntUEB^  d^endant 
appeals.  Affirmed. 

James  MulhoUer  rented  a  farm  In  Clay 
county  from  one  McQrew  for  the  year  1901. 
In  February  of  that  year  be  hired  Joseph 
Carter  to  assist  him  In  making  the  crop, 
agreeing  to  pay  him  about  $15  per  month  and 
board.  On  March  16, 1001,  MulhoUer  execut- 
ed a  mortgage  on  the  crop  to  be  grown  on 
the  land  during  that  year  to  the  Sheeks-Ste- 
phens  Store  Company,  of  Corning,  Ark.,  to 
secure  them  for  supplies  to  be  furnished  to 
him  during  that  year.  This  mortgage  was 
recorded  on  the  6th  day  of  May  followlug; 
Carter  worked  on  the  crop  until  the  latter 
pert  of  June.  MulhoUer  only  paid  him  $1.90, 
and  was  at  the  time  be  quit  owing  him  over 
$40.  MulhoUer  delivered  two  loads  of  cot- 
ton to  the  Sbeeks-Stephens  Store  Company 
in  September  and  on  Sd  of  October,  1901.  Be- 
fore this  cotton  was  delivered.  McGrew, 
who  had  a  Hen  on  It  for  his  rent,  notified  the 
Sheeks-St^hens  Store  Company  to  hold  the 
amount  of  his  rent  out  of  the  cotton'  deliver- 
ed. The  evidence  for  the  plaintiff  tended  to 
show  that  the  proceeds  of  this  cotton,  after 
deducting  cost  of  picking,  vras  to  be  paid  by 
the  store  company  on  the  rent  note  of  Mc- 
Grew. For  the  defendant  it  tended  to  show 
that  there  was  no  such  agreement  and  it 
was  placed  to  the  credit  of  MulhoUer  un  his 
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account  due  flie  etore  companr.  Afterwards 
Carter  broaght  rait  before  a  Justice  of  the 
peace  to  enforce  his  laborer's  lien  on  the 
crop,  and  had  the  cotton  which  had  not  been 
dellTcred  to  the  Sheeks-Stephens  Store  Com- 
pany  attached.  He  procured  a  Judgment  and 
an  order  of  sale.  But  before  the  cotton  was 
Bold,  Richardson,  the  constable  to  whom  the 
order  of  sale  was  delivered,  and  Hopson,  the 
attorney  for  Carter,  made  an  agreement  with 
the  Sheeks-Stephens  Store  Company  that  the 
attached  cotton  might  be  delivered  to  the 
Sheeks-Stephens  Store  Company  and  sold 
by  them,  and,  after  paying  the  coat  of  pick- 
ing and  the  amount  dne  for  rent,  they  were 
to  pay  the  remainder  of  the  proceeds  to 
Richardson,  to  be  apidled  on  the  judgment 
of  Carter  against  MalhoUer.  Hopson  and 
Richardson  testified  to  facta  tending  to  show 
that  Mr.  Sbe^.  who  repreaented  the  store 
company  In  making  this  contract,  represent- 
ed to  them,  as  an  Inducement  for  them  to 
make  it,  that  there  was  only  about  $100  un- 
paid on  the  rent  note,  and  they  say,  in  sub- 
stance, that  they  understood  from  him  that 
the  two  loads  of  cotton  previously  delivered 
had  been  applied  on  the  rent,  and  that  only 
the  balance  of  the  rent  was  to  be  paid  from 
the  proceeds  of  the  attached  cottod.  Five 
more  loads  of  cotton  were  delivered  to  the 
■tore  company  in  pursuance  of  this  agree- 
ment The  store  company  paid  the  rent  note 
and  costs  of  lacking  th»  cotton,  but  claimed 
that  the  proceeds  of  the  cotton  was  not  suffi- 
cient to  pay  those  charges,  and  refused  to 
pay  Bicbardsrai  anything  for  Carter.  Rich- 
ardson brought  this  action  before  a  Justice 
of  the  peace  to  recover  about  $45  which  be 
claimed  had  been  received  by  the  store  com- 
pany over  and  above  the  costs  of  the  rent 
and  picking.  The  Justice  gave  Judgment  in 
favor  of  plaintiff,  and  on  trial  de  novo  in  the 
circuit  court  a  Judgment  was  rendered  in 
favOT  of  plaintiff  for  $44,  from  which  Judg- 
meat  the  defendant  amwaled. 

O.  B.  Oliver,  for  appelant  D.  Hopaon,  for 

ai^llees. 

.  RIDDICK,  J.  (after  stating  the  facts). 
This  action  was  brought  by  a  constable  who 
had  attached  cotton  against  a  mercantile 
firm  to  wbom,  by  consent  Of  the  parties,  he 
had  delivered  it  for  sale,  to  recover  the  pro- 
ceeds of  the  cotton.  The  plaintiff  in  the  at- 
tachment suit  was  a  laborer,  who  claimed  a 
Hen  on  the  cotton.  While  the  action  is 
brought  in  the  name  of  the  constable,  It  is 
for  the  use  and  benefit  of  the  laborer,  and 
the  action  Is,  In  effect,  a  contest  between  a 
laborer  who  claims  a  lien  on  cotton  for  the 
price  of  bis  labor  In  producing  it  and  a  firm 
of  mercbants  who  claim  a  lien  thereon  by 
virtue  of  a  mortgage  for  supplies  furnished 
the  owner  of  the  crop. 

In  the  first  place,  we  are  of  the  opinion 
that  the  act  of  1895  (Acts  1895,  p.  217,  No. 
146)  did  not  change  t2ie  law  so  far  as  such  a 


laborer  la  concerned.  The  prior  act  at  18GS 
gave  laborers  a  lien  on  tlw  production  of 
their  labor.  The  act  of  188S  «xtieBd«d  tliia 
law  so  as  to  give  laborers  who  peif  orm  work 
on  any  object  or  thing  a  lien  thereon  (te  the 
price  of  the  labor,  whether  their  labor  pro- 
duced the  thing  upon  which  the  labM-  la  ex- 
pended or  not  When  the  work  of  the  la- 
borer does  not  produce  the  thing  upon 
which  he  labors,  he  takes  a  lien,  but  It  is 
subject  to  prior  liens.  But  when  the  labor 
for  wlildi  a  lien  Is  claimed  produces  the 
thing  upon  which  a  lien  is  claimed,  then  no 
lien  can,  under  the  statute,  be  iHrlor  to  that 
No  lien  upon  a  crop  can  be  prior  to  that 
which  the  statute  gives  the  laborer  who  pre- 
pares the  ground,  plants  and  produces  the 
crop.  The  lien  of  a  mortgagor  does  not  at- 
tach to  a  crop  until  It  Is  prodaced,  and  there- 
fore cannot  be  peior  to  the  lien  which  the 
statute  gives  the  laborer  who  produces  IL 
The  Hen  of  the  landlord  for  his  rent  la,  }jy 
the  statute,  made  superior  to  that  of  tlie  la- 
borer. But,  in  order  to  make  this  mortgage 
a  superior  Hen  to  that  of  the  laborer  who 
produced  the  crop.  It  would,  under  any  view 
of  the  statute,  be  necessary  to  show  that  It 
was  a  prior  Hen,  which,  as  we  hare  shown, 
cannot  be  done.  The  court  ^e  think,  prop- 
erly held  that  the  Hen  of  this  laUner  was 
superior  to  that  of  the  mortgagee  who  fur- 
nished the  supplies  to  raise  the  crop. 

Again,  the  facts  fawe  do  not  show  that 
the  defendants  were  bona  fide  porchasen 
without  notice.  One  who  takes  a  mortgage 
on  a  crop  to  be  thereafter  iHK»daced  must 
know  ttiat  It  requires  labor  to  iwodnce  it 
and  under  the  statute  laborers  have  Hens 
for  Oielr  woiit.  He  therefore  takea  his  mo^^ 
gage  vrltb  notice  of  such  Hens,  and  subject 
thereto,  espedally  when,  as  In  this  caae^  ttw 
contract  made  by  the  owner  of  the  crop  with 
the  laborer,  and  the  commencement  of  his 
labor,  was  prior  to  the  execution  of  the  mort- 
gage. Of  courae.  If  appellants  had  snbse- 
quently  bought  and  paid  for  this  cotton  with- 
out notice  of  such  Hen,  they  would  be  pro- 
tected; but  they  paid  nothing  out  on  the 
purchase  of  the  cotton.  Only  two  loads 
were  delivered  to  them  before  the  attach- 
ment was  levied,  and  they  admit  that  they 
credited  the  price  of  that  on  a  postnlne  ac- 
count This  was  not  rafl9dent  to  make  de- 
fendants bona  fide  purchasers  of  the  two 
loads.  The  laborer  then  had  a  Hen  for  his 
wages  on  all  the  cotton  delivered  to  appel- 
lants, subject  to  the  lien  of  the  landlord  for 
rents,  and  we  think  th^  evidence  Justified  the 
Jury  In  finding  that  under  the  agreement 
vrlth  the  plaintiff  defendant  had  the  right  to 
retain  only  that  portion  of  the  proceeds  of 
the  cotton  required  to  pay  the  balance  dne 
on  the  rent  note  and  for  picking,  after  ap- 
plying the  proceeds  of  the  two  loads  of  cot- 
ton which  defendant  received  before  the  at- 
tachment That  question  was  submitted  to 
the  jury,  and  found  against  defendants,  and 
we  find  no  errw  In  the  Instmctlona  that 
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-would  Justify  ft  nreml.  WUla  these  In- 
8tractloiis  an  not  qotta  jn  daftr  tkoy 
might  have  been,  we  thJnlE  that  ttaoee  aaked 
b7  defendant  were,  under  the  fiRcta  prored, 
erroneous  and  mlaleadlng,  and  were  proper- 
ly refosed. 

On  the  whole  caae  we  think  the  Judgment 
should  be  affirmed,  and  It  la  so  radeied. 


THOMPSON  r.  BAXTBR  et  sL 
(Supreme  Court  of  Arkansas.   Jalj  22,  lOOS.) 

1,  AFFUI.  —  BBBOB8   Ataiubu  —  UATnas 
Not  AfnonNQ  AppnxAnr. 

Ad  attachment  plaintiff  cannot  contend  on 
appeal  that  the  court  erred  In  rendering  jude- 
tnent  for  costs  against  his  nrety  on  the  attach- 
ment bond. 

[Ed.  Note.-— For  cases  In  point,  see  vol.  8, 
Cent.  Dig.  Appeal  and  Brror,  |  8600.] 

2.  Sahk  — Ramw  or  Faotb  —  CosoLinm- 

HES8  OF  TeBDIOT. 

The  Supreme  Court  cannot  pass  upon  con- 
flicting eriduice  which  has  gone  before  a  Snrj. 
8.  Tenoeb  —  FuLVsn  to  Tbvdxs  Oona  — 

Waives  of  Objxction. 

Plaintiff  sued  defendants  in  Justice  court 
for  $94.  Defendants  tendered  $5,  but  failed  to 
tender  the  accrued  costs.  Plaintiff  refused  the 
tender  because  he  claimed  the  full  amount  de- 
manded by  him.  but  made  no  objection  on  the 
ground  tbat  the  costs  were  not  tendered.  The 
tender  was  kept  good  by  payment  of  the  sum 
tendM-ed  Into  court,  and  the  justice  gave  Judg- 
ment for  the  amouut  tendered  and  costs  prior 
to  the  tender.  Plaintiff  appealed  to  the  circuit 
court,  which  rendered  the  tame  Judgment 
Held,  that  plaintiff  could  not,  on  motion  to  re- 
tax  costs,  raise  for  the  first  time  the  insuffi- 
ciency of  the  original  tender  for  failure  to  in- 
clude a  tender  of  costs,  and  recover  subsequent 
costs  on  that  ground. 

Appeal  from  oireott  Conrt,  Orali^iead 
Conntr,  Jocesboro  DlsMct;  Hance  N.  Hut* 
ton.  Judge. 

Action  In  Jiutice'B  court  1^  N.  X  Thomp- 
son against  Bd  and  Vemon  Baxter.  From 
the  Judgment  rmdered,  plaintiff  appealed  to 
the  circuit  court;  and  again  appeaTa  from 
the  Judgment  rendered  In  that  oonrL  Af- 
firmed. 

N.  J.  Thontpflon,  pro  aa.  Lamb  St  Oantnejr, 
for  appellees. 

HIUi,  O.  3.  Thompsmi  sned  Bd  and  Ver^ 
non  Baxter  In  a  Justice  of  the  peace  conrt 
for  the  snm  of  and  caused  an  attacb- 
luent  to  Issne^  Baxter,  on  the  day  after  suit 
was  filed,  made  a  tender  of  $6.  and,  upon  It 
being  refused,  delivered  the  money  to  the 
constable  to  keep  the  tender  good  as  a  de- 
posit in  court  On  the  trial  Thompson  recoT- 
ered  $5,  and  appealed,  and  recovered  Judg- 
ment In  circuit  conrt  for  the  same  amount 
In  both  courts  th«e  was  a  finding  that  the 
tender  waa  made  uid  k^  good,  and  that 
Tbompson  recover  costa  |»1or  to  the  tender, 
and  the  costs  snbseqnent  thoeto  were  ad- 
Judged  ^ralnst  him.  Three  questions  are 
raised  on  appeal: 

1.  That  the  court  erred  in  rendering  judg- 
ment for  costs  against  the  surety  09  the  at* 


ts^mient  nssd,  flie  contention  being  that  It 
was  not  conditioned  to  cover  costs.  Thomp- 
son alone  appealed.  The  surety  has  not  ap- 
pealed, and  Tbontpson  cannot  raise  this  ques- 
ti<m  for  him. 

2.  The  next  question  presented  Is  that  the 
finding  of  the  Jury  was  not  supported  by  the 
evidence  as  to  the  compromise  of  the  debt 
sped  for  at  fS  having  been  reached.  Bax- 
ter's testimony  does  sustain  it,  and  that  Is 
sufficient  as  this  cotnrt  cannot  settle  conflict- 
ing evidence  which  haa  gone  befOve  a  Jury. 

8.  The  <mly  other  question  presented  Is  one 
ot  costs.  The  appellant  contends  that  ten- 
der after  snlt  without  tender  of  accrued  costa 
wlU  not  prevent  the  recovery  ot  costs  aub- 
seqnent  thereto.  This  to  true,  but  appellant 
la  not  In  an  attitude  to  complain  of  It  He 
refused  the  tender  because  he  claimed  a 
larger  sum,  and  made  no  objection  to  It  at 
tbe  time  on  account  of  the  costs  not  being 
tendered,  which  were  then  a  trivial  stun. 
The  Justice  court  gave  Judgment  for  the 
amount  tendered  and  costo  prior  to  the  ten- 
der. This  Is  nsctly  what  he  was  entitled  to 
if  his  present  contention  is  correct  From  this 
he  appealed,  and  the  circuit  conrt  gave  the 
same  Judgment,  and  after  Jndgm»it  on  mo- 
tion to  retax  costs  the  liuufflelency  the 
tender  waa  for  the  first  time  raised.  The 
money  bad  been  paid  Into  court  Immediately 
on  appellant's  refusal  to  accept  It,  and  tbe 
litigation  had  progressed  thereafter  as  to 
whether  appellees  owed  a  larger  snm  to  ap- 
pellant, for  which  he  was  snlug,  w  only  the 
^  which  was  tendered.  Appellant  cannit 
now  obtain  advantage  of  a  failure  to  tender 
the  trivial  snm  due  for  costa  when  it  wa.% 
refused  because  a  much  larger  snm  than  tbe 
tendered  amount  was  claimed,  and  for  whidl» 
he  preferred  and  elected  to  HttgatSb 

The  Jndgment  is  affirmed. 


PRIOB  V.  OREBB. 
(Supreme  Conrt  of  Arkansas.   July  29,  1905.) 

1.  Tbesfabs— Title  to  Mazrtain. 

In  an  action  for  trespass  on  land  plaintiff 
must  show  either  title  or  possession,  and  mere 
color  of  title  is  not  sufficient 

[Ed.  Note. — For  cases  in  point,  see  voL  46. 
Gent  Dig.  Trespass,  SS  18-20,  33,  34.] 

2,  Sahk— Sufficienct  of  Bvidkncb. 

Where,  in  an  action  for  trespass  on  several 
tracts  of  land,  the  proof  did  not  show  plain- 
tiff's title  or  possession  to  all  the  tracts,  or 
show  ths  amount  of  timber  cut  from  each  tract 
but  the  verdict  fixed  the  gross  value  of  the 
timber  cut  from  ail  the  land,  it  could  not  he- 
sustained. 

S.  Advibsb  Posssssion— Patwur  of  Taxes 
—Statute— Co  KSTBUCTion. 

Act  March  18.  1899  (Acts  1899,  p.  117. 
No.  66),  providing  that  unimproved  and  unin- 
closed  land  shall  be  deemed  to  be  in  the  po!:s<>s- 
sion  of  the  person  who,  having  color  of  title, 
shall  have  paid  taxes  for  at  least  seven  years 
in  succession,  and  tbat  not  less  than  tbree  of 
such  payments  must  be  made  subsequent  to  tbe 
passage  of  the  statute,  means  that  uie  payment 
of  taxes  under  color  of  title  constitutes  posses- 
sion tot  each  successive  year  in  which  paysMut 
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ts  made,  provided,  faowever,  tliat  tach  payment 
b«  continued  for  at  leaM  seven  yean  in  soc- 
cwion,  and  not  less  than  threa  jean  •tter  the 
paaeage  ot  the  statute. 

4  TSEBPAM— PLAiHTin'a  TmjD— Btidehcb— 
Patuent  07  Tazks. 

In  an  action  Cor  treBpasa  on  landii  evi- 
dence consid^ed,  and  held  Insaffident  to  show 
that  plaintiff  had  paid  taxes  on  the  lands  in 
three  payments  before  the  date  of  the  treimass 
and  after  March  18,  1899,  when  Acts  1899,  p. 
177.  No.  66,  In  relaticot  to  possession  acquired 
by  payment  of  taxes  nnder  color  of  title,  took 
effect. 

5.  Same— Isstms  —  Patmknt  or  Taxes  — Aw- 

BWEB— SUPPICTEMCT  OF  DENIAL, 

Act  March  18. 1899  (Acts  1899.  p.  117.  No. 
66),  provides  that  nnimproved  and  uninclosed 
land  shall  be  deemed  to  be  In  the  possession 
of  the  person  who,  having  color  of  title,  shall 
have  paid  taxes  for  at  least  seven  years  in  sac- 
cession,  not  lees  than  three  of  such  payments 
being  subsequent  to  the  passage  of  the  statute. 
In  an  acUon  for  treroass  on  lands  plaintiff  al- 
leged the  payment  of  taxes  for  12  years,  and 
the  answer  daiied  that  plaintiff  was  the  owner 
or  bad  poesesalon  of  the  lands,  though  the  an- 
swer did  not  wecifically  deny  the  payment  of 
the  taxes.  Beta,  that  ue  denial  was  suffident 
to  put  In  issue  the  payment  of  the  taxes  in  the 
absence  of  any  motion  at  tbo  proper  time  for  a 
more  specific  denlaL 

6.  Tbespau  —  Acrioff  —  Ooupuikt  —  Snr- 

FICIENCY, 

In  actions  toe  treBpass  on  land  It  Is  not 
necessary  for  the  complainant  to  derai?n  title, 
but  only  necessary  for  bim  to  allege  that  be  is 
the  owner  or  in  possession. 

[Ed.  Note.— For  cases  in  point,  sea  vol.  46, 
Cent  Dig.  Trespass,  {  81.] 

Appeal  from  drcnit  Court.  Wblte  Comity; 
Hance'N.  Huttmi,  Judge.  . 

Action  by  B.  W.  Oreer  agftinst  O.  A.  Fricflu 
From  A  jodgmffiit  In  favor  of  plaintiff,  de- 
fendant appeals.  Beveraed. 

ThtB  la  an  action  brought  by  appellee,  B. 
W.  Oreer,  against  appellant,  G.  A.  Price,  for 
treqiam  upon  several  t^ac^tB  of  lands  claim- 
ed by  appellee,  aggregating  496.97  acres,  by 
cutting  timber  therefrom.  Tbe  complaint 
alleges  that  tbe  plaintiff  Is  tbe  owner  of  tbe 
lands  in  question,  and  that  be  "has  been  In 
tbe  possession  of  tbe  aame  and  paying  tbe 
taxes  assessed  against  said  lands  contlnup 
ously  for  tbe  past  twelve  years."  Damages 
are  Uld  In  tue  sum  of  ^,000.  The  defend- 
ant answered,  admitting  that  be  cut  the  tim- 
ber on  the  land,  and  admitting  that  plain- 
tiff was  tbe  owner  of  the  land  at  tbe  time 
of  tbe  suit,  but  denied  that  plaintiff  was 
the  owner  of  the  land  at  tbe  time  tbe  tim- 
ber was  cut,  and  denied  "that  the  plaintlfl 
is  in  possession  of  said  land,  and  has  been 
in  such  possession  for  tbe  past  twelve  years."* 
Tbe  Jury  returned  a  verdict  In  favour  of  the 
plalnttfC,  and  assessed  the  damages  at  $lfiBO, 
and  the  defendant  appealed. 

J.  Q.  Holland  and  J.  W.  &  M.  House,  for 
appellant.   S.  Brundldge,  Jr.,  fcH-  appellee. 

McCULLOOH,  J.  (after  stating  the  facte). 
In  actions  for  trespass  upon  land  It  de- 
volves upon  tbe  plaintiff,  before  be  can 
maintain  tbe  action,  to  show  either  title  or 
possession.   Mere  color  of  title  Is  not  suffi- 


dent The  plaintiff  In  fb»  trial  h9iow  intio^ 
dnoed  a  chain  of  title  deeds  oonveyliig  tbe 
lands  in  qnestlMi,'  numtng  back  to  a  deed 
^m  one  John  A.  Cole  In  1881.  These  deedd 
ouistltuted  colw  of  title,  but  do  not  show  a 
perfect  chain  of  title.  He  also  Introduced  a 
deed,  dated  February  7.  1872.  from  John  A. 
Cole,  as  clerk  of  White  county,  to  John  A. 
Cole  (whether  tbe  grantor  and  grantee  is 
tbe  same  Individual  does  not  api>eai),  con- 
veyli^  part  of  the  lands  (285.97  acres)  pur- 
suant to  sale  for  taxes.  The  validity  of  the 
tax  sale  and  appellee's  title  thereunder  Is 
attacked  by  appellant,  but  we  need  not  de- 
termine tbe  question  of  Its  validity.  Inas- 
much as  tbe  proof  does  not  show  the  amonnt 
of  timber  cut  from  each  tract,  and,  as  tbe 
verdict  of  the  Jury  fixes  the  gross  nine  of 
tbe  timber  cut  frtnn  all  the  land,  tJie  case 
must  be  rarersed,  unless  the  plaintiff  has 
shown  bis  right  to  recover  for  the  timber 
cut  from  tbe  other  tracts.  Tbe  burden  was 
upon  appellee  to  prove  his  title  or  posses- 
sion. It  is  not  daimed  that  he  had  actual 
poraesslon,  ttie  lands  being  wild  and  nnoc- 
eupled,  but  he  son^t  to  establish  title  to 
and  possession  of  all  the  lands  by  sbowtng 
compliance  with  tbe  act  of  Harch  18,  1S99 
(Acts  1899,  p.  117,  No.  66),  In  paying  taxes. 

This  court  construing  that  statute  in  the 
case  of  Towscm  Denson.  86  8.  W.  GGl. 
held  that  the  payment  of  taxes  on  wild  and 
nnimproved  land  under  color  of  title  coo- 
stltntes  possession  for  eadi  successlTe  year 
la  which  payment  Is  made,  provided,  bow- 
ever,  that  sncb  paymente  be  continoed  ttx 
at  least  seven  years  in  succession,  and  not 
less  than  three  after  the  passage  of  the 
statute.  The  cmly  testimony  on  tb»  point 
was  that  of  J.  H.  Oreer,  a  brother  and  agent 
of  the  plaintiff,  who  said  thai  he  had  "paid 
taxes  on  all  these  lands  sines  1891."  He  di<l 
not  say  what  years  be  paid,  nor  give  tbe 
dates  of  payments.  Tlils  was  sofllcient  ta 
vrarrant  the  Jury  in  finding  that  he  paid  the 
taxes  continuously  since  1891,  and  made  tiw 
payments  within  the  times  required  by  kw 
for  paying  taxes;  but  It  does  not  antbortee 
a  finding  that  three  payments  were  naade 
before  the  date  of  the  tre^wss  and  atitf 
March  18, 1899,  so  as  to  bring  the  case  with- 
in tbe  terms  of  the  stttote.  ^e  treepess 
commenced  in  June.  1901,  and.  In  <w<da-  to 
have  made  three  tax  payments  before  tbaf 
time,  be  must  have  paid  fw  tbe  yean  1898^ 
1899,  and  1900.  Now,  the  Jury  could  han 
found  from  this  testimony  that  tbe  plaia- 
tlff  paid  the  taxes  for  the  year  1900  est  er 
before  April  10,  1901,  and  for  tbe  year  1899 
on  or  before  April  10,  1900,  but  there  was 
nothing  on  which  to  base  a  finding  that  be 
paid  for  tbe  year  1898  after  March  18,  ISSO. 
The  taxes  of  that  year  were  payable  at  any 
time  from  the  fltst  Monday  la  January  ts 
April  10,  1899.  and,  for  aught  that  appears 
In  proof,  the  same  may  have  been  paid  be- 
fore March  18.  1899.  The  burden  was  upon 
plaintiff  to  shoT.  If  neb  ms  a  tact  that  hs 
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made  tbls  payment  after  March  18,  189^ 
for  tliat  was  easentlaJ  In  order  to  show  com- 
pliance with  the  terms  of  the  Btatote.  This 
being  tme^  the  erldence  le  insufficient  to 
sustain  the  Terdlct  as  to  title  or  possesaton 
of  the  plaintiff,  and  the  eame  mntt  be  set 
aalde,  and  a  new  trial  granted. 

It  is  urged  by  counsel  for  appellee  that  tiie 
allegation  of  tax  payments  by  the  plataititS 
in  not  denied  in  the  answer,  and  was  not  an 
issue  in  the  trial  below;  but  we  thtok  he  is 
mistaken.  It  is  true  that  the  def^Qdan^s  an- 
swer does  not  Bpe<:iacally  deny  the  payment 
of  taxes  by  the  plaintiff,  but  It  does  deny 
that  the  plaintiff  was  the  ownw  or  has  had 
possesriwi  of  the  land.  If  a  morb  spedfle 
denial  was  to  be  required,  It  ahould  have 
been  pointed  out  by  motion  at  the  proper 
time.  In  actions  for  trespass  upoD  real  es- 
tate It  is  not  necessary  for  the  plaintiff  In 
Mb  complaint  to  deialgn  title.  It  Is  only 
necessary  for  him  to  allege  that  he  la  the 
owner  or  In  possession.  All  other  allegatlona 
of  ownership  of  a  more  specie  character 
may  be  treated  as  surplusage,  and  the  d*- 
fmdant  need  not  deny  tbem. 

The  title  and  possession  of  plalutlfl  was, 
•we  think,  denied  with  suffldent  cotainty 
to  pnt  the  same  In  issue,  and,  as  the  testi- 
mony failed  to  establish  either,  the  Judg- 
ment must  be  reversed,  and  the  cause  re- 
manded for  a  aew  trlaL 

BATTLB.  J,  abwst 


HBNRT  T.  BBAL  &  DOTLB  DRT  GOODS 
CO. 

(Supreme  Court  o<  Arkansas.   July  22,  1905.) 

Bnx  or  Excxptioks— Failuu  to  Pilk  ih 

Tims— Effect. 

A  bill  of  exceptions  not  filed  within  tbe 
time  allowed  by  tba  trial  ooort  will  not  be  no- 
ticed on  apiteal. 

[EkL  Note. — For  cases  in  point,  see  t<^  Z, 
Cent  Dig.  Appeal  and  Error,  fS  2404, 2405.] 

Appeal  from  Circuit  Court,  Howard  Coun- 
ty; James  8.  Steele,  Judge. 

Action  by  the  Beal  ft  Doyle  Dry  Goods 
Compmaj  against  J.  B.  Baaay,  in  which  Btta 
BeiUT  Aled  an  tait«irtea.  Fivhu  a  Judgment 
for  plahrtlfl,  tbe  Interpleader  vpeala.  Af- 
flrmed. 

Robertson  A  Martlneau.  for  appelant 
Feaxel  ft  Bishop,  tm  appellee^ 

McCULLOCH,  J.  Appellantfs  bill  of  ex- 
ceptions was  not  fllcd  within  the  time  al- 
lowed by  the  trial  court,  so  we  cannot  take 
notice  of  same,  and  there  Is  nothing  before 
us  to  show  any  error  In  proceedings  or  rul- 
ings of  tbe  circuit  court  The  motion  for 
new  trial  was  OTemUed  on  February  11, 
190S,  and  leave  was  granted  to  appellant  to 
file  her  bill  of  exertions  within  90  days  from 
that  date.  The  same  was  signed  by  the  pre- 
siding Judge  on  May  IStli,  and  filed  In  the 


office  of  the  clerk  on  May  14, 1903.  This  was 
too  late,  being  two  days  over  the  time  a^ 
lowed. 
Judgment  affirmed. 


TERRY  V.  CItARK  et  al. 

(Supreme  Coart  of  Arkansas.   July  29,  1905.) 

BviDxnoi)— Hkaxsat. 

On  an  issae  of  whether  plaintiff  or  her  hus- 
band owned  hoosriiold  gooda  attached  by  de- 
fendants, testimony  of  the  county  clerk  that  the 
bnaband,  in  making  his  ajBsessment  of  household 
goods,  stated  that  be  bad  been  at  considerable 
expense  refumishins  his  hoosa,  and  that  he  in- 
creased his  assessment  $500,  was  baaisay.  and 
Incompetent,  under  Klrby's  Dig.  I  8095,  subd.  4. 
declanng  the  husband  and  wife  iDcompetent  to 
testi^  for  or  against  each  other  as  to  con- 
fidendal  commnnicatioos,  but  competent  to  tes- 
tify In  regard  to  any  bouness  transacted  by  one 
for  the  other. 

AH>eal  ficom  Circuit  Court,  Hempstead 
County;  Joti  D.  Conway,  Judge.  . 

Action  by  Mrs.  Elizabeth  Terry  against 
A.  B.  caaiic  and  others.  From  a  Judgment 
for  defendants,  plaintiff  appeals.  Reversed. 

Feazel  &  Bishop,  for  ivpellant.  Jas.  H. 
llcOollnm,  for  aiveliees. 

WOOD,  J.  This  suit  is  over  certain  house- 
hold furniture  claimed  by  appellant,  and 
which  had  been  attached  by  aiq;»eUee  Clark, 
and  was  held  by  the  offlcws  for  him  as  the 
property  of  one  D.  P.  Terry,  the  attachment 
debtor.  The  appellant  was  the  wife  of  D. 
P.  Terry.  The  question  of  fact  as  to  wheth- 
er Mrs.  Terry  or  her  husband  owned  the 
property  attached  was  properly  submitted  to 
tbe  Jury,  and  we  would  not  disturb  the  ver* 
diet  upon  the  evidence  In  the  record.  The 
court  erred,  however.  In  permitting  one  A. 
J.  Forgy  to  testify  to  a  conversation  he  had 
with  D.  P.  Terry  at  the  time  Terry  assessed 
his  proper^  in  1901.  Forgy  was  the  clerk 
of  the  county,  and  had  custody  of  tbe  assess- 
ment rolls,  and  testified  that  D.  P.  Terry 
made  the  assessment  of  household  goods  be- 
fore him  in  1901.  He  was  asked  to  "state 
to  tbe  Jury,  In  that  conversation  had  with 
Mr.  Terry,  If  he  claimed  t^e  household  goods 
In  his  residence."  The  witness  answered: 
"He  stated  this  to  me;  he  advised  with  me; 
he  asked  me,  before  he  made  his  assess- 
ment as  to  whether  be  had  to  assess  it  both 
years.  He  stated  he  had  be«i  to  a  consid- 
erable CTpense  remodeling  his  bouse  and  re- 
furnishing his  house,  and  he  wanted  to  know 
If  bis  house  Improvements  would  be  subject 
to  taxation.  I  told  him  It  would.  He  made 
an  assessment  at  an  Increase  of  (GOO  on 
that  Item."  This  testimony  was  objected  to 
by  the  appellant,  and  her  objection  was  over- 
ruled. This  testimony  was  clearly  hearsay, 
and  Incompetent  Section  8095,  Klrby's  Dig. 
flubd.  4;  Collins  v.  Mack,  81  Ark.  684;  Wat- 
klna  V.  Turner,  34  Ark.  668.  This  testimony 
was  highly  prejudicial,  for  It  tended  to  prove 
that  Terry  was  the  owner  of  the  propertj  In 
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controTersy.  and  wms  probably  omiddared  bj 
the  Jury  as  the  strongest  testimony  on  that 
point  We  cannot  telL  It  was  very  dam- 
aging testimony  on  the  Teiy  qiiestl<m  at  Is- 
sue between  appellant  and  appellees. 

Fm  this  error  the  Judgment  Is  reversed, 
and  tba  cause  rananded  for  a  new  trial. 


WALKER  T.  LOUIS- WERNER  SAWMILL 
00. 

(Supreme  Coort  of  Arkansas.   July  28,  1(K^.) 

1.  Mabteb  ahd  Skbvant— Injtjbies  to  Saav- 

AKT— NBOLIOEHOB— PeOXUCATB  CAUSE. 

Tb9  negligence  of  a  raUway  in  mnning  Its 
engine  without  a  headlight  ana  withoat  a  lan- 
tern, and  in  starting  the  saaie  without  signal- 
ing, cannot  be  deemed  the  proximate  cause  of 
injury  to  an  employ^  who  left  the  engine  to  get 
sand,  and  who,  while  walking  by  the  side  of 
the  engine,  fell  down  with  hi«  hand  across  the 
rail,  and  was  injured,  in  the  absence  of  evi- 
dence that  the  headlight,  If  burning,  wonld  have 
lighted  the  place  where  the  employ^  was  walk- 
ing, or  th4t  the  failure  of  the  railroad  to  give 
the  signal  or  to  furnish  a  lantern  caused  the 
employs  to  stumble  and  fall,  or  that  the  fall 
.was  not  the  result  of  an  accidental  mishap  or 
clumsiness  of  the  employ^. 

2.  Saics— BOaoxit  ot  PaooF^InFEBKifocs. 

In  an  action  for  injuries  to  a  servant  the 
burden  of  showing  that  defendant's  negli^nce 
was  the  proximate  cause  of  the  injury  is  on 
plaintiff,  and  where  the  evidence  leaves  the 
whole  matter  to  conjecture  the  Inference  from 
tlie  nndiipnted  evldenos  most  favoraUe  to  do- 
fendant  must  be  taken. 

[Ed.  Note. — For  eases  in  polnt^see  vol.  S4, 
Cent  Dig.  Master  and  Serrant,  H  879.  897.1 

3.  SAUE—CONTaiBXrrOBT  Neoliosnoe. 

A  servant  on  a  railroad  engine,  who  care- 
lessly failed  to  discover  that  there  was  plenty 
of  Btmd  in  the  sand  bucket,  and  got  off  the  en- 
gine in  the  dark,  and  without  a  lantern,  to  get 
sand,  In  consequence  of  which  he  fell  and  was 
Injured  by  having  his  hand  run  over  by  the 
engine,  was  guilty  of  contributory  a^Iigeoce. 

Appeal  from  Circuit  Goart,  Nevada  Coun- 
ty; Joel  D.  Ctonway,  Judge. 

Action  by  Lee  Walker  against  the  Louis- 
Werner  Sawmill  Company.  From  a  Judg- 
ment for  defendant  plaintiff  appeals.-  Af- 
firmed. 

The  testimony  of  plaintiff  referred  to  In 
tbe  statement  of  the  court,  and  on  wblcb 
the  oidnion  is  bued.  Is  as  follows:  "I 
am  twoity  years  old.  The  injury  occur- 
red November  22,  1901,  between  8  and  9 
o'clock  at  night,  after  dark.  The  train  stop- 
ped to  main  a  coupling  ovtt  a  hill  and  to  get 
sand.  There  was  some  trouble  In  making 
the  cou^Ing,  and  I  went  back  to  help. 
When  I  got  to  the  back  end  of  the  engine, 
Mr.  Norwood,  the  brakeman,  told  me  not  to 
come  In,  as  I  had  no  lantern,  as  it  was  dan- 
gerous, and  I  was  likely  to  get  bnrt  I  start- 
ed round  to  the  front  end,  and  before  I  got 
tber^  and  when  I  was  in  about  four  feet  of  my 
place,  the  engine  started."  It  was  admitted 
at  the  trial  that  the  Sayre  Lumber  Company 
was  the  local  name  of  the  Louia-Weruer 
Sawmill  Company,  the  defendant  The  wit- 
ness outinuinc,  said:  "I  had  wwked  some 


time  the  first  of  the  year  on  the  railroad,  and 
bad  worked  on  the  train  about  a  month, 
when  they  laid  me  off  for  about  a  week.  I 
had  a  lantern  when  I  worked  on  the  train 
the  first  time.  They  kept  all  lanterns  at  the 
commissary,  and  each  man  stood  good  for 
his  own  lantern.  When  I  quit  I  took  my 
lantern  back.  The  second  time  when  I  went 
to  wwk  I  applied  to  tbe  bookkeeper  for  a 
lantern.  He  had  cha^  of  the  affairs  of  the 
company  at  ttiat  point  I  also  spoke  to  Mr. 
Sparkman  about  it  tbe  morning  I  got  hnrL 
I  met  htm,  and  asked  blm  If  I  could  get  a 
lantern,  and  he  told  me  be  did  not  know.  I 
had  been  out  a  few  trips  without  a  lantern. 
Mr.  Painter  told  me  that  he  would  have 
some  in  a  few  weeks,  but  that  be  had  none 
at  that  time.  We  usually  made  two  tr;p» 
over  the  road  each  day.  We  seldom  made 
three  trips.  The  day  I  got  hurt  we  were 
coming  in  on  our  second  trip.  We  nsoally 
got  tn  in  tbe  daytime,  but  sometimes  wonld 
be  after  dark.  Th^  bad  a  sand  box  on  tbe 
engine,  but  did  not  tise  it  The  aand  was 
iapt  In  a  bucket  sitting  <m  the  pilot  between 
mystif  and  the  other  brakonan.  When  tbe 
train  stopped  this  night  I  got  off  to  get  sand. 
Mr.  Norwood  went  back  to  make  tbe  coiqh 
Ung,  When  lie  toU  me  not  to  come  in.  I 
went  to  get  on  the  front  end  of  tbe  engiiie^ 
not  exi>ecting  them  to  start  before  they  gave 
tbe  signal.  Tbe  engineer  was  between  Nor- 
wood and  myself  mi  the  <^iposlto  Me.  llur 
had  three  lantons  on  the  train,  two  of  which 
were  in  tbe  cab,  to  see  about  the  steam  and 
water.  There  were  four  men  on  tiie  train. 
The  engineer,  fireman,  and  Mr.  Norwood 
each  had  a  lantern.  Bach  man.  when  he  got 
his  lantern,  was  Purged  with  it,  and  If  he 
returned  It  be  was  ^vot  cxeOit  for  It.  Tnl- 
ley  Nnrwood  got  the  lantern  wblcb  I  tnmed 
In  when  I  was  laid  off  the  first  ttane.  Tbe 
headlight  was  not  lighted  the  night  I  was 
injured,  because  there  was  no  oil,  and  had 
not  be^  lighted  for  tour  or  fire  dayi,  and 
during  this  time  there  was  no  oil  In  the 
headlight  Garland  Nichols  bad  charge  of 
tbe  bain,  and  gave  wden  tor  nmidiig  it 
The  train  was  loaded  with  logs.  They  were 
flat  cars,  called  'Aeleton  cars,*  with  no  wtept 
on  thran.  Tbe  brakeman  genoally  rode  on 
the  front  end  coming  in.  'Eb»  front  aid  of 
the  engine  bad  an  8x10  i^eee  to  alt  osi  and 
the  board  for  our  feet  Norwood  sat  on  one 
^d  and  I  on  tbe  other,  and  sat  dose  to  the 
rail,  with  the  bucket  between  na,  and  sanded 
the  track  with  our  hands.  We  got  tbe  saoii 
off  tbe  side  of  tbe  road.  I  got  no  sand  that 
nlgbt,  as  there  was  plen^  in  the  bockeL 
They  gave  no  signal,  bat  Just  opened  the 
throttle  and  started,  and  when  I  waa  with- 
in four  feet  of  my  i4ac^  walking  by  ttue  tfde 
of  the  engine,  I  fell  down,  and  my  left  hand 
fell  across  the  rail.  It  bad  rained  that  morn- 
ing, and  It  was  a  dai^  nl|^t  My  band  was 
so  badly  mashed  that  It  was  amputated,  and 
X  was  laid  up  about  a  month.  BefMe  I  got 
bnrt  I  received  $1.60  a  day.  Since  that  ttas 
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night  watching  is  about  the  only.thlog  that 
I  can  do.  I  paid  do  doctor'!  bill,  except  that 
I  contributed  fifty  cents  a  month  ont  of  my 
-wages  for  a  doctor.  I  suffer  some  yet,  as  I 
ilmaglne  that  the  flngen  to  my  hand  which 
3ias  been  cut  off  hart  me.  When  I  was  no- 
tified not  to  attempt  to  make  the  coupling,  I 
started  back  to  my  place,  and  bad  gone  about 
twenty  feet,  I  reckon,  when  the  engine  start- 
>ed.  I  had  not  stopped,  and  was  juat  going 
«  common  gait.  Nichols,  I  think,  made  the 
■coapUng.  I  was  walking  towards  the  front 
■of  the  engine,  and  expected  the  signal  be- 
fore the  train  started;  but  I  did  not  stop. 
Mr.  Norwood  bad  his  lantern  in  his  hand. 
T  did  not  see  him  when  I  got  hurt.  I  think 
lie  bad  gotten  on  the  engine,  but  whether  In 
front  or  not  I  do  not  know.  His  lantern  had 
been  sitting  there  on  this  piece  of  timber. 
:SomethIng  was  said  about  lighting  tiie  head- 
light I  remember  bearing  the  engineer  say 
tbat  night  he  bad  no  oil.  He  said  this  when 
•we  started  over  the  hill  the  first  time  and  at 
the  time  we  lighted  the  lantern.  I  had  work- 
ed on  this  train  the  first  time  about  three 
weeks,  but  I  worked  on  the  railroad  with  Mr. 
Owens  the  first  of  the  year." 

On  July  29,  1002,  plaintiff  filed  his  amend- 
-ed  and  substituted  complaint,  In  which  be 
jUleged  that  he  was  a  minor,  and  sued  by 
D.  C,  Walker,  Ms  next  friend,  and  that,  on 
the  22d  day  of  November,  1901,  he  was  In 
th*  employ  of  the  defendant  as  a  common 
woilanan,  assisting  in  mnolng  one  of  its 
-trains,  which  train  was  engaged  principally 
in  hauling  logs  to  the  mill  owned  by  the  de- 
fmdant  at  Sayre,  Ark.;  that  be  bad  no  ex- 
Swrlence  in  running  trains  or  engines,  which 
-was  w«U  known  to  the  defendant;  that  Oie 
•engine  upon  and  about  which  ha  was  placed 
to  work  was  not  provided  with  an  apparatus 
-with  which  to  sand  the  track;  bad  no  head- 
light, and  was  not  provided  with  lanterns; 
that  i^lntlff  was  set  to  work,  while  said 
-tein  wat  running,  to  sand  the  track,  It  be- 
tag  bis  duty  to  pour  sand  on  the  track  with 
a.  cftn  ftom  a  place  upon  the  pilot  of  the  ear 
Sfne;  that  the  defendant  felled  to  provide  a 
safe  place  fw  him  to  sl^  and  that  on  the 
nlglit  the  injury  oecttrred.  after  dark,  the 
train  stopped,  and  plaintiff  left  Us  position 
•on  the  pdlot  to  asalat  In  making  a  coupling 
.and  to  procure  sand;  lliat  the  engine  bad  no 
beadUght;  and  plaintiff  was  not  provided 
wttb  a  lantern;  that  there  was  no  Ug^t  about 
the  engine  except  one  lantern  In  the  cab,  and 
.d^endant  k^t  no  lookout  ftnd  conid  not 
bave  seen  plaintiff  If  he  had  kept  a  lookout 
-on  scconnt  of  the  ftllure  of  the  defendant  to 
provide  lights;  that  while  plaintiff  was  In 
the  discharge  of  his  duty  the  engineer,  who 
was  also  a  conductor,  and  In  charge  of  tbe 
■train,  negligently  and  without  warning  start 
•ed  the  train;  that  the  defendant  had  fialled 
to  provide  a  safe  and  sound  roadbed,  In  that 
the  ties  were  of  uneven  iengtbs,  stnne  six 
and  some  ^bt  feet  long,  and  that  in  at- 
tempting to  regain  Us  position  on  account  of 


having  no  light  and  the  Insecure  place  he 
was  required  to  work  and  of  the  uneven  ties, 
he  stumbled  over  said  uneven  ties,  and  fell 
with  his  hand  upon  the  track,  and  was  ao 
badly  injured  that  amputation  of  bis  hand 
became  necessary  to  save  his  life;  that  the 
defendant  gave  him  no  warning  of  the  un- 
sound and  unsafe  condition  of  the  engine  and 
trart:,  and  that  by  reason  of  youth  and  inex- 
perience he  wat  not  aware  of  tbe  danger  to 
which  be  was  exposed;  that  by  reason  of  bis 
Injury  fals  ability  to  earn  a  living  had  been 
greatly  and  permanently  decreased;  that  he 
suffered  great  pain,  to  his  damage  in  tbe 
sum  of  $5,000.  Tbe  answer  denied  the  ma- 
terial allegations  of  tbe  complaint  and  plead- 
ed contributory  negligence.  As  tbe  conclu- 
sion of  the  court  is  based  upon  the  testimony 
of  appellant  hlms^f.  the  reporter  will  set  it 
out  in  full.  The  drenit  court  directed  var- 
dlct  for  appellee. 

Geo.  R.  Haynle  and  McBae  ft  Tompkins, 
for  appellant  Gaugban  &  Slflord,  for  ap- 
pellee. 

WOOD,  J.  (after  stating  the  facts).  Oon^ 
ceding  tbat  the  appellee  was  guilty  of  negli- 
gence, which  we  think  the  proof  tends  to 
show,  still  there  la  nothing  to  show  that  such 
negligence  was  the  proximate  cause  of  the 
injury,  or  concurred  in  producing  It;  and, 
if  It  did,  then  It  is  clear  from  appellant's  tes- 
timony that  his  own  negligence  also  con- 
tributed. While  appelant  testifies  tbat  tbe 
night  was  dark,  and  that  the  headlight  was 
not  burning,  and  that  he  had  no  lantern,  and 
that  no  signal  was  given  before  starting, 
still  It  does  not  appear  that  If  the  headlight 
had  been  burning  it  would  have  lighted  the 
place  where  appellant  was  walking  when  he 
was  injured.  Nor  does  appellant  say  that 
tbe  failure  to  give  the  signal  or  to  furnish 
him  a  lantmi  caused  blm  to  stumble  and 
fall.  He  says,  "Wben  I  was  within  tour 
feet  of  my  plaiw,  vralklng  by  tbe  aide  of  tbe 
engine,  I  fell  down,  and  my  left  band  fell 
across  tbe  ralL"  He  does  not  say  that  it 
was  caused  by  the  darkness  or  the  starting 
of  the  engine  wltiiont  signal.  We  know  that 
his  injury  was  caused  by  Us  falling,  but  no 
one  can  say  from  tbe  evidence  wbat  was  the 
cause  of  Us  falling.  The  Ju^  were  not  at 
liberty  to  And  as  a  fact  that  the  appellant 
fell  becsuse  he  could  not  see.  or  because  tbe 
engine  started  without  a  signal.  If  such  had 
been  the  fact  appellant  might  have  steted 
It  as  a  fiict  If  Bxuh  was  the  fact  appellant 
knew  It  better  than  any  one  dae.  It  was  not 
shown  tbat  tbe  place  wbere  appellant  was 
walking  was  rough.  For  aught  that  the 
proof  shows  to  tbe  contrary,  appellant*!!  fall 
may  have  been  tbe  result  of  accidental  mls- 
st^,  not  caused  by  any  of  the  thiivs  char- 
ged aa  negligence  in  the  company.  It  might 
Just  aa  well  have  been  attributed  to  some 
Inherent  clumsiness  or  pby^cal  defect  in  ap- 
pelant aa  to  any  other  cause.  The  whole 
matter  was  left  to  conjectoro^  and  In  such 
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case  tbe  inference  from  the  undisputed  evi- 
dence most  bTwable  to  appellee  onist  ba 
tak^,  for  appellaiit  baa  tha  "burdOL 

Again,  it  an>ean  tbat  appellant  did  not 
get  off  to  belp  make  tbe  ooiq^llng,  but  to  get 
Band.  He  aaya,  "Wben  tbe  train  atc^ped 
tbls  nlgbt,  I  got  off  to  get  land."  Trne^  afb- 
er  be  bad  gotten  <dE  **to  get  aand,"  finding 
that  no  sand  wa>  needed,  be  atarted  to  as- 
sist In  making  tbe  conpllng,  but  vaa  tM 
tbnt  be  waa  not  needed  for  tbat,  and  was 
warned  to  "keep  out"  as  tbe  place  -was  dan- 
gerous. It  appears  tbat  be  did  not  discover 
tbat  the  bucket  contained  "plenty  of  sand" 
until  be  waa  off  tbe  engine.  '*I  didn't  get 
any  sand;  tbey  bad  plenty  to  go  over  the 
bill,"  he  saya.  Again,  he  says.  "I  got  off, 
and  saw  tbo-e  was  enough  sand  In  the  buck- 
et." Tben  be  went  around  to  see  about  tbe 
trouble  In  coupling.  Now,  ft  was  shown  that 
be  sat  on  one  end  of  a  plank  on  tbe  fMnt  of 
the  engine,  and  another  brakeman  sat  on 
the  other,  and  there  was  a  sand  bu<^et  be- 
tween them  from  which  they  each  sanded 
tbe  track.  The  backet  was  about  '*two  or 
three  feet"  from  appellant,  and  he  could  Just 
as  easily  have  discovered  that  it  had  "plenty 
of  sand"  before  he  got  off  as  afterwards; 
yet  he  says  he  "got  off  to  get  sand,"  and  "as 
quick  as  he  got  off  he  saw  he  had  plenty 
of  sand."  "If  be  had  noticed  he  would  have 
known"  that 'there  was  "plenty  of  sand  In 
Oie  bucket**  It  conclusively  appears  tbat 
the  carelessness  of  appelant  himself  In  not 
discovering  tbat  there  was  plenty  of  sand  In 
tbe  bucket  was  the  cause  of  bis  getting  oB, 
and,  tf  be  had  not  left  tbe  engine  to  get 
sand,  be  would  not  have  been  Injured,  of 
course.  He  was  guilty,  by  bis  own  undis- 
puted evidence,  of  conttlbntory  netflgence. 

The  court  did  not  err.  Let  the  Judgment 
be  affirmed. 

BACTLB,  absent 


ST.  LOUIB.  I.  H.  &  S.  RT.  CO.  v.  HITT  et  si. 
(Sapreme  Court  of  ArkansaL  July  29.  1906.) 
RAII.ROADS~GKOSaina  ACOIDCRT^-CORTBIBn- 

TOBT  Neoligsnci:. 

Where  a  brakeman  standing  at  a  crossing, 
wlilch  was  blocked  by  a  standing  freight  train, 
told  plalntlfite,  who  were  waiting  to  drive  over 
the  crossing,  that  it  would  soon  be  clear,  and 
when. the  train  cleared  the  crossing  the  brake- 
man  was  standing  near  by  and  in  a  position 
where  he  could  better  see  the  trat^s  than  plain- 
tiffs could,  plaintiffs  could  take  Into  considera- 
tion tbat  the  brakeman  was  in  a  favorable  po- 
sition to  see  anv  danger,  and  .  would  doubtlees 
give  them  warning  thereof. 

Battle  and  Blddick,  3i.,  dlMWtlnc. 

On  rehearing.  Motion  denied. 

For  former  opinion,  see  88  S.  W.  908,  911. 

HILL,  C.  J.  In  their  brief  on  motion  for 
rehearing  counsel  for  the  appellant  challen- 
ges tbe  correctness  of  various  statements  In 
tbe  "statement  tbe  court,"  and  also  raiu 
anew  questions  of  law  determined  on  tbe 
former  hearing.  The  statement  by  the  court 
does  not  purport  to  decide  any  conflict!  In 


tbe  erldence,  nor  detalltiie teetbumy  of  ^ 
wltneeaee.  but  merely  to  state  facts  deducible 
trora  the  evidence  most  favorable  to  appel- 
lees In  «d«  to  test  tbe  snffldency  of  tbem 
to  sustain  the  verdict 

1.  Tbe  first  statement  chaUenged  la  tbat 
tbe  train  on  the  side  track  was  1.200  feet 
long.  Tbey  quote  from  tbe  engineer  hi 
charge  of  It  to  the  effect  that  be  bad  only  a 
couple  of  cars  attadied  to  tbe  engine;  but 
further  In  bis  evidence  be  showed  be  was 
going  back  to  coiQ>le  to  the  rest  of  tbe  train, 
and  that  It  altogether  had  about  20  cars,  and 
that  their  average  length  vns  60  feet,  whicb 
would  make  the  whole  train  1.200  feet,  as 
stated.  As  It  iras  all  between  the  HItts  and 
the  main  line,  part  on  either  side  of  tbe 
crossing,  it  was  considered  by  tbe  court  as  it 
was  presented  to  tbe  Hitts. 

2.  The  next  statement  <Aallenged  Is  this: 
"They  started  to  drive  across  slowly.  A 
brakeman  at  the  pilot  of  the  «vtoe  was 
standiiv  on  tbe  ground,  and  they  had  passid 
in  front  of  him,  not  more  than  tweity-flve 
feet  away.  No  watchman  wu  k^t  at  tbe 
crossing.  The  brakeman  made  no  effort  to 
stop  the  wagon,  and  he  knew  the  paasengn 
train  was  coming."  There  is  SMue  negative 
testimony  to  the  effect  that  tboe  was  no 
hallooing  to  the  Hltte  by  tbe  Imkeman,  but 
tbe  court  did  not  intend  to  find  that  as  a 
fact  deducible  from  the  evidence,  but  ninety 
that  no  effort  to  stop  tbem  was  made  wblcfa 
was  known  to  tbe  Hitts.  The  conrt  was 
considering  the  situation  entirely  as  viewed 
by  the  Hitte  when  ttaey  started  to  diive 
across,  and  was  not  sostotoing  any  neg^ 
gence  against  tbe  company  ivedlcated  oo  tbe 
dereliction  of  tbe  brakeman  to  stc^  the  Hitts. 
Tbe  court  has  no  doubt  tbat  the  tmth  was 
exactly  as  stated  1^^  the  brakeman.  as  fol- 
lows: "Ton  made  no  effort  to  get  in  front 
of  tile  team  and  vlap  them?"  "No.  air;  I 
didn't  make  any  ^Eort  to  get  in  front  ot  it" 
"Did  they  reply  to  yon  whm  you  hallooed  to  j 
themr*  "N<^  sir;  not  tbat  I  remember. 
Whether  Qiey  noticed  It  or  not  I  can't  t^  " 
Counsel  argue  the  point  as  If  tbe  conrt  was 
predicating  n^ligmce  against  the  aK>e)lant 
on  the  ground  that  the  brakeman  made  no 
effort  to  stop  tbem,  and  call  attentlou  to  Oie 
abundant  evldooee  of  his  and  other  cries  to 
them  Just  befwe  diey  woe  stmdt  As  stat- 
ed, the  conrt  did  not  consider  the  oondnct  c! 
the  brak«nan  In  considwing  evid«Ke  of  tb^ 
negligence  of  tlie  appellant  and  was  consiit- 
erlng  tbe  situation  of  the  brakeman  and  his 
actkma,  so  far  as  known  to  the  BIttn,  In  de~ 
termlning  whetlier  or  not  they  were  som? 
of  contributory  ne^tgence  pa*  se  in  attemrt- 
Ing  to  make  tbe  crossing.  The  braken-»ia 
had  a  few  minutes  before,  whta  the  cross- 
ing was  blocked  by  the  train,  told  tbem  it 
would  soon  be  cleared,  and  it  was  aoon  clear 
ed.  and  he  was  se^  standing  near  by,  and  ta  ' 
a  position  where  be  could  better  see  and  bear 
tban  they  could.  In  determining  wbetbe 
tbe  dearbig  ot  tbe  way  was  an  lavftatfon  tc 
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cross,  and  that  It  wag  safe  to  cross,  the  Hitts 
could  pn^Jeriy  take  Into  consideration  that 
the  brakeman  was  standing  In  a  favorable 
position  to  see  any  danger,  and,  as  stated  in 
Uie  (^Inicm,  aside  from  any  dnty  resting  on 
him,  wonld  doubtless,  from  humanity's  sake, 
warn  them  of  any  danger  which  his  better 
position  wonld  enable  him  to  see  and  hear. 
The  fact  that  they  did  not  hear  his  cries 
later,  which  Is  shown,  does  not  change  the 
Rltnatlon  as  presented  to  them  when  they 
started  to  make  the  drive  across  the  tracks. 
While  not  a  factor  In  determining  the  negll- 
geuce  of  the  company,  It  is  e  factor  In  meas- 
uring the  conduct  of  the  Hltts,  and  as  snch 
alone  was  ft  considered  by  the  court  The 
statement  complained  of  should  read:  "The 
brakeman  made  no  effort  to  ttop  the  wagon 
known  to  the  occnpants." 

3.  Other  matters  are  presented  In  the  brief, 
and  have  been  considered,  but  they  are  the 
same  matters,  heretofore  presented  and  con- 
sidered, and  of  them  connsel  say:  "The 
conrfs  attmtkm  was  called  to  all  of  these 
facts  In  the  original  brief,  and  the  record 
shows  them  as  we  have  here  quoted  them. 
Are  we  not  entitled  to  a  rehearing  T  And 
sfaonld  not  this  case  be  reversed?  We  have 
tried  req>ectftilly  to  ref«*  the  court  to  the 
testlnuHiy,  which  lias  beoi  evidently  ovw- 
looked;  or,  tf  not  overlooked,  has  not  been 
carefuHy  considered,  by  the  ma^^  of  this 
conrt.  We  deem  It  our  dti^  to  bltt«rly  pro- 
teat  agalntt  fh%  mUng  of  the  majority  of 
this  conrt  We  deem  It  onr  dn^  to  show  to 
ttale  court  Imw  it  baa  rendered  a  Judgment 
directly  In  Tlolati<m  ot  the  repeated  decisions, 
iintwoluBn»  ct  this  coart"  The  court  la  un- 
aware of  ovenrollttg  or  tailing  to  follow  any 
iweviooa  declston  of  tlita  court;  but,  on  the 
cmntrary,  belferea  that  It  la  but  applying  the 
principles  of  many  prevlons  dedslons.  On 
the  dilet  point  In  the  case— ^be^er  Hie  ac- 
tion of  the  HItta  In  making  the  drive  across 
the  tradt  was  per  ae  contrHmtoiy  negiigrace, 
or  wbetbw  they  aerdsed  the  care  required 
t>y  law— the  conrt  applied  a  famlUar  princi- 
ple, opon  which  the  anthorltleB  are  collected 
in  Ry.  T.  Marttn,  ei  Arte  649.  8S  8.  W.  1070, 
and  which  la  folly  stated  hy  ttw  Bnpreme 
Oonrt  of  the  United  States  In  I^.  t.  Powers, 
14»U.S.4«,ISBnp.OL748,a7L.Ed.lM2. 

The  motion  tor  rehearing  is  denied. 

BATTUE  and  BIDDXC^  JJ„  dissent 


CRAWVOBD  8TAIKBA0K. 

(Supreme  Oonrt  of  Arkansas.    July  22,  1805.) 

Pabtnership— Dissolution— REcniVEBsmp— 
Sale  or  Aserrs— Pbopebtt  not  Iitveh- 

TOBIBO. 

In  a  nit  by  partners  for  a  receiver  to 
wind  op  the  6rm  business,  a  sale  of  tbe  assets 
was  oraered  according  to  an  inventory  which 
had  been  Bled.  This  inventory  was  prepared  by 
the  receiver,  assisted  by  the  partners,  one  of 
whom,  whose  brother  was  the  firm's  traolikeeper, 
had  an  Intimate  knowledee  of  all  the  details  of 


the  business,  while  the  other  did  not  The  in- 
ventory did  not  contain  certain  notes  which  had 
been  given  to  the  firm  and  n^tlated  to  the 
firm's  bank,  nor  certain  material  wtilcb  bad 
been  boaght  by  the  firm,  and  neither  the  re- 
ceiver nor  the  partner  least  acqnainted  with  the 
bturineH  had  knowledge  of  these  it«ns.  At  the 
sale  the  property  was  purchased  in  behalf  of  a 
corpora^on  In  which  the  partner  most  con- 
versant with  the  Ann's  bnsmess  owned  a  ma- 
jority of  the  stock.  This  partnw  also  bad  the 
bill  of  the  material  referred  to  antedated  so  as 
to  apparently  precede  the  sale,  when  in  fact  it 
was  shipped  axter.  Held,  that  the  notes  and 
material  old  not  pass  by  tiie  sale. 

Appeal  from  Pulaski  Chancery  Court; 
Jesse  O.  Hart,  Obancellor. 

Petition  by  P.  W.  Crawford,  Jr.,  against 
L.  A.  Staluback.  From  a  Judgment  for  de- 
fendant, plaintiff  appeals.  Reversed. 

Dan  W.  Jones,  for  appellant 

HILL,  0.  J.  L.  A.  Stainback  and  P.  W. 
Crawford,  Jr.,  were  partners  doing  a  whole- 
sale and  retail  business  In  bulld^s*  material 
and  like  lines  of  wares  in  the  dty  of  Little 
Bock  under  the  firm  name  of  StaInba<A, 
Orawford  &  Co.  They  agreed  to  dissolve 
and,  being  unable  to  agree  on  a  disposition 
and  settlement  of  the  business,  united  In  a 
suit  to  have  a  receiver  appointed  and  the 
partnership  wound  up  In  the  chancery  court. 
The  receiver  was  duly  ap[>ointed,  ahd  was 
directed  to  sell  the  personal  property  de- 
scribed in  the  inventory  of  assets,  in  bulk, 
at  public  auction,  for  cash,  to  the  highest 
bidder.  The  receiver  made  the  Inventory 
assisted  by  the  partners,  who  examined  It 
after  completed.  The  inventory  did  not  con- 
tain five  notes  which  had  been  given  to  the 
firm,  and  which  bad  been  negotiated  to  the 
firm's  bank  upon  the  firm's  Indorsement;  and 
did  not  contain  certain  material  bought  ot 
Slckels  &  Co.  to  complete  a  contract  of  the 
firm  for  the  Inside  furnishing  of  the  Majestic 
Hotel  at  Hot  Springs.  The  receiver  had  no 
knowledge  or  Information  In  regard  to  these 
matters.  Stalnback's  brother  was  the  book- 
keeper of  the  firm,  and  he  <Stalnback,  the 
partner)  was  thoroughly  familiar  with  all 
the  details  of  the  business.  Just  how  fa- 
miliar Crawford  was  with  the  details  Is 
not  clear,  bnt  It  Is  clear  that  he  did  not  pos- 
sess the  Intimate  familiarity  of  Stalnback, 
and  that  these  matters  were  wholly  In  Stain- 
back's  diarge.  Crawford's  father  bid  upon 
the  assets  of  the  firm  at  the  sale  $3o,900, 
and  he  relied  entirely  upon  the  Inventory 
as  furnishing  a  complete  list  of  the  assets. 
Other  bidders  did  the  same,  and  the  court's 
order  called  for  the  sale  to  be  according  to 
this  Inventory,  whi(^  had  been  filed  In  conrt. 
J.  P.  Stalnback,  the  bookkeeper,  bought  the 
asseto  at  the  sale  for  $36,000.  He  bought 
for  a  corporation  then  formed.  In  which  his 
brother,  L.  A.  Stalnback,  owned  a  majority 
of  the  stock.  Crawford  filed  a  petition  pray- 
ing that  the  notes  and  said  material  (and 
other  matters  not  presented  on  this  appeal) 
be  charged  as  assets  of  the  firm.  The  chan- 
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eery  coozt  held  tbat  the  iK^es  passed  to  the 
purchaser,  subject  to  the  Hen  of  tiie  bank 
and  that  their  payment  shonld  be  out  of 
the  firm  anets,  and  that  the  material  bought 
of  SidcetB  &  C!o.  passed  to  the  purchaser, 
and  Its  cost  was  a  firm  debt  Crawford  ap- 
peals from  this  finding. 

Whether  Stalnhack  performed  his  full  dut7 
to  his  partner  In  disclosing  the  existence  of 
these  notes  and  material  and  not  listing  them 
In  the  inventory  Is  a  matter  upon  which 
the  evidence  conflicts;  and  the  court  Is  of 
opinion  that  he  did  not  do  eo,  and,  farther- 
more,  Is  of  the  opinion  that  the  assets  pass- 
ing to  the  purchaser  were  only  those  listed. 
Stalnhaclc  is  In  no  position  to  claim  that 
the  notes  passed  when  he  was  In  charge  of 
that  department  of  the  business  and  did  not 
list  them,  and  he  wrote  to  aidcels  &  Co.  to 
bare  the  shipping  of  the  material  antedated 
so  as  to  apparently  precede  the  sale,  when  in 
fact  It  was  shipped  subsequently.  The  evi- 
dence shows  that  the  purchaser  at  the  sale 
was  to  taJke  the  contracts  as  they  were,  and 
to  furnish  the  material  to  finish  them. 

The  decree  Is  reveraed,  and  the  cause  re- 
manded, with  directions  to  enter  a  decree 
in  conformity  herewith. 

BIDDIOK  and  McCULIiOCH,  JJ^  non- 
partlclpatlng. 


LITTLE  ROCK  &  FT.  8.  RT.  CO.  T.  HVAN8. 
<SQpreme  Court  of  Arkansas.   July  8.  1905.) 

1.  Deeds— DEacBiPTioN—DEnnrrsnEss. 

Id  an  action  against  a  railroad  company 
for  damages  caused  the  appropriation  of 
plaintiff's  land  for  a  nglit  of  way,  deeds,  one 
of  which  described  the  land  as  "N.  B.  fr.  auar- 
ter'of  the  N.  E.  fr.  quarter.  Section  22— S— 22 
W.,"  and  the  other  as  "N.  B.  fe.  N.  B.  quarter 
of  Secticm  22,  township  8  N.  range  2S  W.." 
described  the  land  with  sufficient  ddutiteness. 

2.  Eminent  Domain— Value  of  Lahd  Takeh 
—Evidence. 

In  an  action  ajiainst  a  railroad  company 
for  damages  caused  by  the  appropriation  of 
plaintiff's  land  for  a  right  of  way,  plaintiff,  al- 
though somewhat  Belr-contradictoi7.  testified 
that  the  land  bad  a  market  value,  and  would  sell 
readily  in  the  market,  and  that  [ts  market  value 
had  been  decreased  to  a  certain  amount.  Other 
witnesses  testified  that  the  land  bad  a  market 
value,  one  ot  them  saying  that  the  same  piece 
of  land  had  sold  some  years  before  for  a  cer- 
tain sum,  and  was  worth  much  less  than  that 
after  construction  of  defendant's  right  of  way. 
The  Jury  were  instructed  that  In  estimating 
damages  they  were  not  bound  by  the  figures 
testified  to  by  the  witness,  but  must  take  the 
testimony,  and  arrive  at  a  just  conclusion  them- 
selves. The  Jury  returned  a  verdict  for  plain- 
tiff for  less  than  the  damages  estimated  by  any 
of  the  witnesses.  Held,  mat  defendant  could 
not  complain  ou  the  ground  tliat  the  market 
value  of  the  land  was  not  shown  as  a  basis  for 
'estimating  damages. 

Appeal  from  Circuit  Court,  Johnson  Coun- 
ty; Jeptba  H.  Evana,  Judge. 

Action  by  Joseph  Evans  against  tbe  Lit- 
tle Rock  &  Ft  Smith  Railroad  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals. Affirmed. 


Oscar  L.  Mfles,  for  appelant  GtaTeni  ft 

Covington,  for  aH>eIlee. 

BATTLE.  J.  Joseph  Bvaos  sued  tbe  Little 
Rock  ft  Ft  Smith  Railway  Company  for 
damages  caused  by  the  use  and  an^nqprlation 
ot  his  lands  by  tbe  defendant  for  a  right  of 
way  for  its  railway.  Tbe  defendant  denied 
the  appropriation  and  damage.  Plaintiff  re- 
covered Judgment  against  the  defendant  for 
9380,  and  the  defendant  appealed. 

It  Is  contended  by  aiH>ellant  that  the  de- 
scription of  the  land  In  the  deed  adduced 
by  the  apptilee  In  the  trial  of  this  action  ai 
evidence  of  his  tltie  to  the  land  amiropriated 
for  right  of  way  was  not  sufficient  to  Iden- 
tify the  land.  It  is  described  in  one  deed 
as  "N.  B.  fr.  quarts  of  tbe  N.  B.  fr.  quartn^, 
section  22—8—22  W.,"  and  In  the  otb«-.  "N. 
B.  fe.  N.  E.  quarter  of  Section  22,  township  8 
N.  range  22  W."  It  was  de8crit>ed  in  both 
deeds  as  situated  in  the  county  in  this  state. 
It  was  admitted  by  the  parties  that  the  tnct 
In  controvOTsy  contained  7.00  acres.  We  un- 
derstood from  this  descriptlcHi  that  ttie  bind 
meant  is  the  northeast  fractional  quarter  of 
the  northeast  quarter  ot  section  22,  in  town- 
ship 8  north,  and  In  range  22  west,  situated 
in  the  county  of  J<^8on,  In  the  state  of  Ar- 
kansas. This  description  is  sufficient. 
Chestnut  v.  Harris,  64  Ark.  S80,  43  S.  W. 
877,  62  Am.  St  Rep.  213;  Boles  t.  McNeil.  OS 
Ark.  422,  SI  &  W.  71. 

It  Is  contended  by  Uie  amtellant  that  tbe 
evidokce  admitted  to  prove  damages  was  ifr 
competent,  because  It  did  not  show  tbe  ma^ 
ket  value  of  the  land. 

The  testimony  of  Jo8^»h  Brans  In  tbe  trial 
of  the  action,  by  qveatton  and  answer.  Wsi 
in  part  as  follows: 

"Q.  Stete  what  you  think  Is  the  dlflereDce 
between  th«  valae  of  the  tract  of  land  before 
the  railroad  waa  changed  and  after  tbe 
change!" 

The  defendant  objected,  and  tbe  court  said, 
"He  can  state  what  lie  thlnka  was  the  ma^ 
ket  valua  of  the  land  b^ore  and  after  tak- 
ing. 

"A.  I  think  tiae  )and  for  a  quarry  wouU 
be  cheap  at  $2.50  p«*  acre — tbe  land  used- 
The  other  part  would  be  damaged  at  least 
one-half,  north  of  the  railroad.  All  wonld  \* 
destroyeid  south  of  tbe  railroad. 

"Q.  The  fair  market  value  of  that  land  be- 
fore this  {woposed  change  and  price— artist 
is  tbe  difference  In  your  Judgmmtt 

"A.  I  think  It  Is  worth  more  to-day  tbic 
it  was  ever  before,  because  the  work  that 
had  been  done  on  It  was  a  benefit  to  it  It 
to  In  a  better  condition  to-day  for  a  qnin? 
than  ever." 

The  witness,  being  asked  a  qneetioo.  said 
"I  ask  the  court  to  enllgbten  me,"  and  tie 
court  asked,  "What  Is  the  dlfferoic*  betw«fa 
the  value  of  that  land  before 
took  this  right  of  way 
proprlated  the  right 

The  witness 
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whole  pleos  of  land;  ud  1  tblnk  the  fnnt 
land  is  wortb  $2B0  pOT  acre^  and  the  otlier 
perbaps  one  half — |126 — eontb  ot  the  jwo- 
posed  new  line." 

"Q,  Mow,  Mr.  Brana,  yon  haTe  estimated 
tbe  value  of  the  und  taken  In  the  r^t  of 
way  at  ^SO  per  acre.  If  the  balance  of  the 
land  Is  damafled.  what  la  the  dllEerence  be- 
tween the  maAet  ralne  of  the  whole  tract 
before  the  railroad  was  mored  and  the  valne 
of  die  whole  tract  atncel  For  Instance,  yon 
eatlmate  the  ralne  of  the  land  taken,  and  the 
damage,  if  any,  to  the  balance,  what  do  yon 
ttaink  Is  the  market  valne  of  the  land? 

"A.  I  think  the  land  la  worth  to  me— a 
fair  TalnatioD  would  be— 9800  before  they 
w«it  fm  It  this  time,  like  It  was  before  th^ 
went  on  tt;  and  after  they  occupied  that 
front  9200  would  be  a  big  estimate  of  the 
Talne. 

"Q.  That  would  make  a  difference  of  9000 
damages? 

"A.  That  la  as  leas  a  valnatlon  aa  I  can 
put  on  it" 

CroBB-Examlnatlon. 

"Q.  Now,  Mr.  Brana,  has  that  kind  of  land 
any  market  Talue  In  this  state? 
"A.  It  has  a  Talne. 

**Q.  I  am  not  talking  about  that  I  am 
talking  about  the  market  ralue — what  the 
general  public  who  desired  to  purchase  that 
kind  of  land  would  pay. 

"A.  That  would  be  gnesswoifc  on  my  partT 
Tbat  is  the  only  land  of  that  character. 

**Q.  Do  you  know  of  any  land  of  that  kind 
selling  In  this  state  per  acre? 

"A.  I  don't  know  tbat  X  do. 

**Q.  The  Telnes  yon  gave  to  the  jury  are 
Juflt  your  own  personal  estimate  of  it? 

"A.  That  Is  what  I  consider  It  worth. 

"Q.  You  consider  It  worth  that,  hut  yon 
know  of  no  market  value  tm  tMt  kind  of 
land? 

*'A.  That  land  Is  Talnable,  but  I  do  not 
know  what  It  Is  worth. 

"Q.  I  am  talking  about  the  market  Talne 
of  the  land.  What  would  such  land  aa  this 
bring,  placed  upon  the  market  in  the  ordi- 
nary course  of  trad^  a  reasonable  time  glT- 
en  in  which  to  effect  a  sale— has  it  a  market 
Talue? 

"A.  It  certaioly  has. 

"Q.  Tell  us  where  any  such  land  can  be 
or  has  been  sold  Id  the  market? 

"A.  I  don't  think  there  is  a  man  living, 
who  has  got  any  money,  that  would  see  it, 
but  what  would  buy  it." 

C.  A.  Holt  was  asked  and  answered  In 
part  as  follows: 

"Q.  Tell  what  you  think  its  market  value 
Is;  that  is,  before  the  new  road  waa  put 
there? 

"A.  I  think  it  la  wortb  $800. 

"Q.  From  yonr  knowledge  of  the  market 
value  of  tbat  land,  wbnt  is  the  difference 
between  the  value  of  tbat  tract  of  land  as  a 
whole,  considering  the  value  of  the  land  that 


la  In  the  right  of  way  and  tbe  damage  to 
the  othw.  If  thmre  ia  any  damage  to  the  oth- 
er, what  la  ttie  differ«ice  in  the  fair  market 
value  of  the  land  before  tbe  railroad  appro- 
priated thlB  particnlar  rl^t  of  way  and  aft- 
erwards? 

**A.  I  placed  the  market  valne  before  at 
9800.  I  think  9100  woold  be  a  poor  iKlce  for 
It;  that  la,  a  difference  of  970a" 

Croas-Bzamlnation. 

"Q.  Ton  state  tbe  difference  in  th9  maifcet 
value  waa  9700? 
"A.  Tee,  sir. 

"Q.  Know  of  any  such  landa  selling  In  tbe 
mafteta  ot  this  state? 
*'A.  Tee,  air. 

"Q.  Do  yon  know  of  any  land  aoeb  aa  that 
aelllng  in  the  market  of  tfaia  state? 

**A.  This  aame  piece  ot  land  acrid  tor  9800. 

"Q.  When? 

"A.  1870  Bome  time. 

"Q.  To  whom? 

"A.  Tbe  railroad  company. 

**Q.  Don't  you  know  there  waa  a  house  en 
that  land,  which  waa  torn  down  and  destroy- 
ed, which  entered  Into  the  value  of  t2iat 
land? 

"A.  Not  of  my  own  knowledge. 

"Q.  Do  you  know  what  the  market  nine 
per  acre  of  rock  quarry  land  is  In  tbe  state 
of  Arkansas? 

"A.  I  don't  know.  I  am  not  In  that  busi- 
ness. I  suppose  If  It  waa  worth  that  25  years 
ago  It  Is  worth  that  to^y.** 

8.  M.  Brown: 

**Q.  Tell  the  jury  what  yonr  Idea  is  of  the 
fair  market  value  of  the  two  and  one-half 
acres  of  laud  embraced  In  this  pnq;n)8ed 
right  of  way? 

"A.  I  think  a  fair  valuation  of  it  aa  a  rock 
quarry  would  be  $250  or  9300  po:  acre. 

"Q.  As  a  quarry? 

"A.  Yes.  sir. 

*'Q.  Yon  are  making  your  own  personal  es- 
timates of  these  values? 
**A  Yes,  sir." 

This  was  the  sum  and  substance  of  all  the 
evidence  as  to  the  damages. 

On  motion  of  the  defendants  the  court  In- 
Btnicted  the  jury  as  follows: 

"In  estimating  the  damages  for  this  ai^Mro- 
priation,  tbe  Jury  are  not  bound  by  figures 
testified  to  by  any  witness,  but  must  take  the 
entire  testimony,  and  from  the  entire  testi- 
mony In  the  case  arrive  at  a  just  conclusion 
themselvee." 

Evans'  testimony  Is  in  confusion,  and  to 
some  extent  contradictory.  He  testified  that 
tbe  land  in  question  had  a  market  value,  and 
would  readily  sell  In  market  It  does  not 
appear  that  he  was  so  ignorant  of  the  market 
value  of  land  as  to  be  unable  to  give  an  opin- 
ion as  to  the  same.  Values  of  land  are  not 
certain,  and  at  best  are  matters  of  opinion. 
His  opinion  may  be  worth  little;  but,  taking 
^iB  testimony  as  a  whole,  it  may  be  fairly 
inferred  that  tils  estimate  of  the  land  In 
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question  was  based  upon  what  he  knew 
about  the  market  value  of  lands  generally- 
one  of  the  modes  of  asserting  the  market  val- 
ne  of  land. 

Holt  based  his  estimate  upon  the  sale  of 
the  same  land  to  appellant  25  yean  btf<a«. 
AppeUant  paid  $800  for  It,  and  It  te  worth 
as  mncta  now  as  then.  ThU  Is  In  the  nature 
of  an  admission  as  to  Its  value.  He  did  not 
remember  of  any  hoase  upon  It  at  ttiat  time. 
No  OTldCTce  to  show  that  there  was  was  ad- 
duced. 

It  does  not  ai^iear  that  Btown  did  not 
know  the  market  Taloe  of  such  land  ae  that 
In  question. 

The  jnry  returned  a  verdict  In  favor  of 
the  appellee  for  $380.  No  witness  estimated 
the  damages  so  low.  •  They  seem  td  have 
followed  the  Instructions  given  at  the  re- 
qnest  of  the  appellant,  discarded  the  esti- 
mate of  witnesses,  and  found  one  of  their 
own.  It  certainly  cannot  comiriain  ct  their 
following  its  instructions. 

Judgment  affirmed. 


BVAITS  V.  ST.  LOUIS.  L  Bi.  A  S.  RT.  CO. 

(Saprane  Coart  ot  Aikansas.    Jnly  8,  1905.) 

Ap^al— Tun  voB  Taeiko— Death  ox  De- 
feated Pabtt. 

Under  the  statute  providing  that  an  ap- 
peal or  writ  of  error  ahall  not  be  granted  ex- 
cept wlttiin  one  year  after  the  rendition  of  the 
juogmoit,  nnlesB  the  party  applying  therefor 
was  an  Infant,  or  of  unsound  mind,  at  the  time 
of  Its  rendition,  in  which  caaee  an  appeal  or 
writ  of  error  may  be  granted  to  such  or  tbelr 
legal  representatives  within  tlx  montlis  after 
the  removal  of  their  disabilities  or  death,  the 
fact  that  the  party  against  whom  the  judgment 
waa  rendered  diee  within  the  year  limited  for 
apiieal  does  not  extend  the  time. 

[EkL  Note. — For  cases  in  point  see  voL  2, 
Cent  Dig.  Appeal  and  Error,  I  1907.] 

AvgeAl  from  Circuit  Court,  JeftersMi  Coun- 
ty; Antonio  B.  Grace,  Judge. 

Action  by  J.  8.  Evans,  In  his  own  right 
and  as  administrator  of  Venna  Evans,  deceas- 
ed, against  the  St  Louis,  Iron  Mountain  & 
Southern  Railway  Company.  From  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Ap- 
peal dlsmlBsed. 

S.  J.  Hunt  and  White  &  Altheim»,  for 
appellant   B.  8.  JcAnson,  for  aivellee. 

BATTLE,  J.  Appellee,  8t  Louis,  Iron 
Mountain  &  Southern  Railway  Company, 
moves  the  court  to  dismiss  the  appeal  here- 
in because  it  was  not  taken  within  the  time 
prescribed  by  law. 

The  Judgment  appealed  from  was  ren- 
dered on  the  15th  day  of  April,  1902.  The 
appeal  In  this  case  was  taken  on  the  6th  of 
June,  1903,  more  than  one  year  after  the 
rendition  of  the  Judgment  The  plalntUT 
agaluBt  whom  flie  Judgm«it  sought  to  bt  i»- 


viewed  was  rend^ed,  died  on  tiie  17th  dav 
of  October,  1002.  TUs  did  not  extend  tiw 
.time  of  appeal  for  revivor  beyond  the  year. 
The  statute  absolutely  provides:  "An  ap- 
peal or  writ  of  wror  shall  not  be  granted  ex- 
cept within  one  year  next  after  the  rendl- 
ttott  of  the  Judgment  order  or  decree  sought 
to  be  reviewed,  unless  the  party  applylag 
therefor  was  an  Infant  or  of  unsound  mind 
at  the  time  of  its  rmdltlcn.  in  which  cases 
an  appeal  or  writ  of  error  may  be  granted 
to  such  or  their  legal  representatives  widdii 
six  months  after  the  removal  of  their  dis- 
abilities or  death.*'  The  appeal  must  he  tak- 
en  within  the  one  year  unless  the  party  ap 
plying  therefor  was  an  Infant  or  of  so- 
sound  mind,  at  the  time  ot  the  rmditlon  M 
the  Judgment  vr6st,  or  decree.  Only  two 
ffxceptlMis  are  made,  and  the  applicant  for 
the  appeal  in  this  case  does  not  ccme  wttb- 
In  either  of  them.  No  anthoritr  is  l^m 
the  court  to  extend  the  time. 
Thb  appeal  granted  Is  dismissed. 

ST.  LOUIS,  L  U.  ft  8.  BT.  00.  T.  BOW- 
LAND. 

(Supreme  Court  of  Arkanaas.    Jnly  22, 

BAitAOAns  —  Cattle  OnAsns— Failubs  to 

CoNSTBnct— RsuBDr. 

Under  the  statute  reqniriDX  raUroads  t» 
construct  cattle  guards,  ana  subjecting  them  to 
a  penalty  for  failure  to  do  so,  a  recovery  of 
the  penalty  is  the  only  remedy  aipm  to  ow 
whose  Block  ia  killed  In  eonseqnenee  of  a  tm- 
ladon  of  the  statute. 

[Bd.  Not& — VoT  cases  In  palbat,  see  voL 
Cent  Dig.  BaUzoads,  1 154S.J 

Appeal  from  Circuit  Court  St  Vraadi 
County;  Hance  M.  Hutton.  Jndge. 

"Not  to  be  <^clally  reported." 

Action  by  J.  M.  Bowland  against  the  St 
Louis,  Iron  Mountain  &  Southern  Ballwa; 
Company.  From  a  judgment  fw  plaintiff, 
defendant  appeals.  Reversed. 

B.  S.  Jobnsmi,  for  appellant  W.  QormtB 
and  P.  Gorman,  tor  sppdlee. 

HILL,  O.  J.  This  is  an  action  against  tbe 
appellant  railway  company  charging  it  with 
knowingly  and  negligently  permitting  a  eai- 
tle  guard  to  remain  in  an  unsafe  condition, 
whereby  a  horse  of  the  appellee  was  killed 
while  attempting  to  cross  it  The  court  sent 
the  case  to  the  Jury  on  an  iasue  at  care  and 
watchfulness  of  the  railway  company  In  tbe 
maintenance  of  the  cattle  guard.    The  cate 
I  was  tried  on  the  wrong  theory.    The  con- 
I  structlon  of  the  cattle  guard  is  only  a  stata- 
'  tory  duty,  and  the  statute  which  requires  this 
\  duty  provides  the  remedy  for  its  vlolatloa 
and  that  Is  necessarily  exclusive.  Thto  ques- 
tion was  recently  considered  and  so  dedded 
in  Railway  v.  Bnslck  (Ark.)  «6  S.  W.  674. 
Judgment  reversed,  and  cans  remanded. 
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9T.  LOmS,  I.  H.  ft  S.  BT.  00.  t.  OLBBRB. 
(Supreme  Conrt  of  Aitaiuu    Jutj  22;  190S.) 

1.  FOBEION  Aduinistbatob  —  Mabbzso  Wo- 
XAn  AS  Adhinistbatbiz. 

Kirbr's  T>ig.  i  6003,  permits  «  foreign  ad- 
mtBistrator  to  sae  in  the  state,  and  section 
782S  prorldM  tliat  the  courts  of  Arkansas  shall 
take  Jadida)  notice  of  the  laws  of  other  states. 
Held  that,  as  a  married  woman  may  act  as 
administratrix  in  the  state  of  New  York,  an 
administratrix  ainwinted  In  the  state  of  New 
Tork  might  sue  m  Arkansas,  though  she  had 
married  sobseQuent  to  her  appointment 

[Ed.  Note.— For  cases  In  point,  see  vol  22, 
Oent.  DlK-  Bxecntors  and  Administrators,  | 
2880.] 

2.  CABBIEB8— NKOI.I6BN0I— IffSTBOOnOIfB. 

Plaintiff's  Intestate,  on  leaving  a  passenger 
coadi  placed  on  a  side  track  adjacent  to  the 
main  track  and  across  from  the  station,  was 
killed  by  an  engina  backing  on  tba  main  track, 
and  in  an  action  for  tbe  deaUi  the  coart  In- 
stmcted  that  if  defendant  t>acked  an  engine  be- 
tween the  coaches  and  platform  without  a  guard 
or  lookoat,  without  signal  or  warning  which 
would  reasonably  attract  the  attention  of  a 
man  of  ordinary  care,  defendant  was  guilty  of 
negligence :  and  another  instrnction  stated  that 
defendant's  only  duty  in  running  the  engine 
was  to  use  ordinary  care  with  reference  to  the 
speed,  to  keep  a  lookout  while  pasBing  through 
the  station,  and  to  giv«  signals,  and  that,  if 
such  things  were  done,  there  was  no  negligence. 
Held,  that  such  in8tructi<»is,  when  taJcen  to- 
gether, were  correct,  and  not  erroneous  on  the 
ground  that  the  word  "guard"  required  greater 
care  than  that  required  by  the  statute,  which 
only  require*  a  lowout  to  be  kept,  and  on  the 
ground  that  it  assumed  the  existence  of  the 
fact  that  plaintiff's  Intestate  was  rightfully  on 
the  track ;  there  being  some  testimony  to  show 
that  a  guard  was  maintained  near  by,  who 
warned  persons,  and  tbe  question  as  to  de- 
ceased's right  on  the  track  having  been  covered 
by  specific  instmctiona. 
8.  Bahk-Oonbtbttiiio  Ihstbuctioks  Toobth- 

KB. 

FlaintUTs  intestate  accompanied  a  passen- 
ser  needing  assistance  to  a  coach  placed  on  a 
side  track  adjacent  to  tbe  main  track,  and 
across  from  the  station,  and  was  killed  on  bis 
return  bv  an  engine  backing  on  the  main  track. 
The  evidence  was  conflicting  as  to  whether  in- 
testate had  enveloped  his  head  in  his  cape,  so 
that  he  conld  neither  see  nor  hear  the  approach- 
ing engine,  or  whether  he  merely  held  it  so  as 
to  keep  off  the  rain  without  obstructing  his 
hearing  or  vision.  Tbe  court  instructed  that 
the  fact  alone  that  plaintiff  palled  his  cape  over 
bis  bead  in  such  manner  as  only  partially  to 
obstruct  his  ability  to  see  or  hear  an  approach- 
ing  train,  or  both,  and  In  that  condition  went 
in  front  of  an  approaching  engine,  did  not 
necessarily  render  him  guil^  of  contribntcor 
n^ligfflice,  but  that  tbe  question  was  whether 
be  exercised  ordinary  care  and  pmdence  under 
the  circumstancQB.  The  court  also  Instructed 
that  if  deceased,  in  order  to  keep  off  rain,  en- 
veloped his  head  In  his  cape,  so  as  to  obstruct 
his  vision  or  hearingi  and  so  went  in  front  of 
an  engine,  and  was  immediately  billed,  when 
be  would  have  seen  or  heard  It  if  his  hearing 
or  vision  was  not  obstructed,  he  was  guilty  of 
contributory  negligence.  HeU,  that  the  first  in- 
struction was  not  erroneous. 
4l  Sahi  — Oontbibutobt  NxQuaEncK  —  Bvx- 

DENCB— QUEBTION  FOB  JtJBT. 

In  an  action  for  the  death  of  one  killed 
by  being  struck  by  a  locomotive  while  crossing 
a  railroad  tradi,  Aeld  a  question  for  the  jury 
whether  he  had  exercised  ordinary  care  and 
prudence  under  the  circumstances. 

[Ed.  Note. — For  cases  In  poinL  see  roL  9, 
Cent.  Dig.  Oarriers,  {  1402.] 


5.  AcnoN  FOB  Death— Widow  as  Aduinib- 

IKATBIZ— BkUABBIAQE  OF  WlDOW— InBTBUO- 

noRS. 

Where,  after  the  cotmnencement  of  an  ac- 
tion by  a  widow,  as  administratrix  <tf  her  de- 
ceased husband,  to  recover  damages  for  his 
death,  she  remarried,  it  was  proper  to  instruct 
that  the  Jury  should  not  consider  the  remar- 
r^t^B^of^ue  widow  as  affecting  the  tiwcssment 

[Bd.  Note. — For  cases  In  pcdnt,  Me  voL  IS, 
Cent  Dig.  Death,  |  90.] 

6.  APPKAIi— RBTEBaUf— BRSOT  — SOTTXCJEKCT 

or  Bvidbhce. 

Where,  on  appeal,  the  evidence  is  found 
sufficient  to  support  tbe  verdict,  but  the  cause 
is  reversed  because  of  erroneous  instructions, 
the  finding  as  to  tbe  sufficiency  of  the  evidence 
is  not  ccmdusiTS  wi  the  next  appeal  after  a 
retrial. 

7.  Cabbibbs—Pbbson  ABsisnHo  VAaswxaa— 

BlOHT  TO  BE  OR  TBAOKS. 

One  passing  over  tratte  between  the  plat- 
form of  a  station  and  a  coach  which  Is  op0n 
to  receive  passengers,  he  being  engaged  in  as- 
sisting an  embarking  passenger,  or  m  looking 
about  and  after  the  passenger's  welfare,  has  a 
right  to  rely  on  an  mu»lied  assanmce  that  flie 
way  is  clear. 

[Ed.  Note. — ^For  cases  In  point,  see  voL  9, 
Cult.  Dig.  Carri«ra,  I  1365.] 

&  DUTH— Damaqbs— ExcEsaivE  Dauaoeb. 

Where,  in  an  acUon  for  death,  it  appeared 
that  deceased  was  29  years  old,  vigorous  and 
healthy,  a  practical  printer,  receiving  a  salary 
of  $2,000  a  year,  in  addition  to  which  he  earn- 
ed $180  a  year  by  giving  certain  instruction  in 
a  college,  that  be  sometimes  did  night  work, 
for  which  ha  received  extra  pay,  and  that  be 
contributed  most  of  his  income  to  the  support 
of  his  wife  and  infant  child,  a  verdict  for 
fl3,190  was  not  excessive. 

[Ed.  Note. — For  cases  in  point,  see  vol.  U, 
Cent  Dig.  Death,  H  125,  129.] 

9;  Saue— Irtbbest. 

In  an  action  for  death  plaintiff  was  en- 
titled to  Interest  at  the  rate  of  6  per  cent  per 
annum  on  the  amount  of  damages  from  the  date 
of  deceased's  death  to  the  date  of  recovery. 

[Ed.  Note.— For  cases  in  p<dnt  see  ToL  IS, 
Gent  Dig.  Death,  S  102.] 

Appeal  from  Circuit  Court  Hot  Spring 
Goun^;  Alexander  M.  Duffle,  Judge. 

Action  by  Regina  Tomllnson,  afterwards 
Beglna  Cleere,  as  administratrix  of  the  es- 
tate of  Arthur  Tomllnson,  deceased,  against 
tbe  St  Ix>ui8,  Iron  Mountain  &  Southern 
Railway  Company.  From  a  judgment  in  fa- 
vor of  plaintlfl,  defendant  appeals.  Affirm- 
ed. 

This  action  was  brooc^t  the  vldow  and 
administratrix  of  tbe  estate  of  Arthur  T<nn- 
linson,  deceased,  against  the  8t  Louis,  Iron 
Uountaln  ft  Southern  Railway  Company,  to 
recover  damages  for  his  death.  The  case  has 
been  here  on  a  former  appeal,  and  tbe  facts 
are  fully  stated  in  tbe  fwmer  opinion.  St 
Louis,  I.  M.  ft  S.  Ry.  Co.  t.  Tomlinscm.  69 
Ark.  489,  64  B.  W.  847.  After  the  case  was 
remanded,  a  change  of  venue  was  taken  to 
Hot  Spring  county,  where  a  trial  was  bad, 
which  resulted  In  a  verdict  and  judgment  In 
favor  of  tbe  plaintUC  for  $20,000  damages. 
Before  tbe  trial  tbe  defendant  filed  a  plea  la 
abatement  as  an  amendment  to  its  annnir, 
setting  forth  the  intermarriage  of  the  plain- 
tiff with  (me  Martin  J.  Cleere  since  tbe  earn- 
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mencement  of  the  action.  The  plaintiff  re- 
sponded, admitting  such  intermarriage,  and 
asked  that  the  cause  proceed  In  her  name, 
Beglna  Tomllnson  Cleere,  as  administratrix, 
and  that  her  hustiaod  be  Joined  with  her  In 
the  suit.  She  asked  that  she,  In  ber  own  In- 
terest as  widow,  and  Arthur  T.  Tomllnson, 
the  infant  son  and  only  heir  at  law  of  said 
decedent  as  the  next  of  kin,  be  also  made 
parties  plaintiff.  These  requests  of  the 
plaintiff  were  granted  by  the  court,  anid  the 
cause  proceeded  accordingly.  The  final  Judg- 
ment of  the  court  awarding  damages  was 
rendered  only  in  favor  of  the  adminlstratrtx. 

B.  S.  Johnson,  for  appellant  Ashley  Oock- 
tUI  and  Murphy  &  Mehaffy,  for  appellee. 

McOULLOCH,  J.  (after  staUng  the  facts). 
1.  The  Initial  question  presented  for  our  con- 
sideration Is,  should  the  action  hare  been 
abated  on  account  of  the  remarriage  of  the 
administratrix?  In  passing  upon  that  point 
we  waive  the  question  whether,  conceding 
that  the  remarriage  of  the  admlnlstratrlz 
Ipso  facto  revoked  her  letters,  and  left  no 
administration  pending,  the  widow  and  heir 
at  law  could  properly  be  made  parties  plain- 
tiff, and  the  cause  allowed  to  proceed  in  their 
names.  This  was  done,  and  the  cause  pro- 
ceeded In  their  names,  as  well  as  in  the 
name  of  the  administratrix,  though  the  final 
Judgment  was  rendered  In  favor  of  the  ad- 
ministratrix. The  statute  provides  that  "ev- 
ery such  action  shall  he  brought  by  and' in 
the  name  of  the  personal  representative  of 
such  deceased  person,  and  If  there  be  no  per- 
sonal reismentatives,  then  the  same  may  be 
brought  by  the  heirs  at  law  of  such  deceased 
person."  Klrby's  Dig.  i  6290.  But  we  up- 
bold  the  ruling  of  the  court  upon  a  different 
ground  from  that  of  the  right  of  the  widow 
and  heir  to  be  substituted  as  parties  plain- 
tiff. The  plaintiff  derived  her  powers  from 
letters  of  administration  Issued  to  her  from 
the  proper  court  exercising  probate  Jurisdic- 
tion in  the  state  of  New  York,  where  the  de- 
cedent lived  and  claimed  his  citizenship  at 
the  time  of  his  death,  and  where  the  plain- 
tiff also  resided.  A  foreign  executor  or  ad- 
ministrator Is  permitted,  by  the  statutes  of 
this  state,  to  sue  here.  Klrby's  Dig.  $  6003. 
Under  the  laws  of  that  state,  which  must 
control  us  in  determining  the  question,  and 
of  which  we  take  Judicial  knowledge  (Act 
April  11,  1901,  Klrby's  Dig.  S  7823),  married 
women  are  legally  capable  of  acting  as  ad- 
ministratrices, and,  that  being  true,  it  nec- 
essarily follows  tbat  the  marriage  of  an  ad- 
ministratrix did  not  revoke  her  letters.  The 
course  of  legislation  In  that  state  on  the  sub- 
ject is  reviewed  In  the  case  of  Re  Benj.  Cur- 
ser  Estate,  89  N.  Y.  401.  See,  also,  Hamil- 
ton V.  Levy,  41  S.  C.  374,  19  S.  E.  610;  Moss 
v.  Rowland,  3  Bush,  506;  Railway  Co.  t.  Cut- 
ter, Adm'x,  16  Kan.  568.  No  error  was  com- 
mitted in  refusing  to  sustain  the  plea  In 
abatement 

2.  Numerous  errors  are  assigned  in  the  giv- 


ing of  Instructions  asked  by  plaintiff  and  in 
refusing  to  give  certain  instructions  and 
modifying  others  asked  by  the  defendant 
Nine  separate  instrucUoos  were  given  at  the 
request  of  the  plaintiff  and  15  at  the  request 
of  the  defendant  some  of  which  were  mod- 
ified. All  of  them  need  not  be  copied  here, 
but  only  such  as  we  deem  It  important  to 
discuss.  Instmction  No.  8  given  at  plaintiff's 
request  is  as  follows:  "(3)  If  you  find  from 
a  prei>onderance  of  the  evidence  that  the 
defendant  railway  backed  one  of  its  engines 
over  a  track  between  the  coaches  and  the 
platform,  without  a  guard  or  lookout  or  not 
having  such  guard  or  lookout  without  slgTial 
or  warning  whlcti,  under  the  drcumstanc^es, 
would  reasonably  attract  the  attention  of  a 
man  of  ordinary  care  and  prudence,  who  was 
rightfully  engaged  In  passing  between  the 
coaches  and  the  station  idatform,  the  rail- 
way was  guilty  of  negligence,  and  you  should 
so  find."  Error  Is  alleged  In  tbat  the  word 
"guard"  Is  used  in  the  instruction,  thongh 
the  statute  only  requires  a  lookout  to  be 
kept;  and  tbat  the  instmctldn  assumes  the 
existence  of  the  fact  that  plaintiff's  intes- 
tate was  rightfully  iqran  the  tracic  We  do 
not  think  tbat  the  Instmction  Is  open  to  ei- 
tlier  of  the  objections  named.  The  court 
was  there  telling  the  Jury  what  would  con- 
stitute negligence  on  the  part  of  the  railway 
company.  It  is  true  the  statute  only  requires 
that  a  lookout  be  kept  hut  the  court  in  ef- 
fect said  that  If  either  a  guard  or  lookout 
was  kept  or  If,  in  the  absence  of  such  guard 
or  lookout  such  signals  or  warnings  were 
given  as  would,  under  the  drcumstances. 
reasonably  attract  the  attention  of  a  man  of 
ordinary  care  and  prudence  rightfully  en- 
gaged in  passing  between  the  coaches  and 
station,  then  the  company  was  guilty  of  no 
negligence.  An  instruction  on  tbat  subject 
wlilch  omitted  the  word  "guard"  would  have 
been  erroneous  and  prejudicial  to  appellant's 
Interest  as  there  was  some  testimony  tend- 
ing to  show  tbat  a  guard  was  maintained 
near  by,  who  warned  persons  about  the 
tracks,  and  In  the  face  of  that  testimony  it 
would  have  been  imprc^er  to  instruct  the 
Jury  tbat  the  failure  to  keep  a  lookout  was 
negligence.  On  the  other  hand,  if  the  serv- 
ants of  the  company  kept  neither  a  goaid 
not  lookout,  nor  gave  signals  or  warnings 
such  as  would  reasonably  attract  the  atten- 
tion of  a  man  of  ordinary  care  and  pmdaice 
rightfully  engaged  in  passing  between  the 
station  and  the  coaches,  then  open  for  the 
reception  of  passengers,  then  they  were 
guilty  of  negligence,  and  tbe  Jury  wei«  pnq^ 
erly  so  instructed.  This  instruction  most  of 
course,  be  considered  in  connection  with  ih» 
others,  and  particularly  tbe  following,  given 
at  the  Instance  of  the  defendant:  ''(IT)  Tbe 
court  instructs  the  Jury  tbat  defendant> 
only  duty  in  running  said  engine  was  to  nse 
ordinary  care  with  reference  to  speed  of 
same,  to  keep  a  lookout  while  passing 
through  the  station,  and  to  give  dgnaU  by 
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ringing  the  bell;  and  If  the  proof  sho-n-s  that 
these  things  were  done,  then  there  was  no 
negligence,  and  7onr  verdict  should  be  for 
defendant"  The  two,  when  read  together, 
conBtitute  a  correct  and  complete  exposition 
of  the  law  on  the  question  of  negligence  as 
applicable  to  the  facts  of  tWa  case,  and  were 
qnlte  as  fBTorable  to  appellant  as  the  facts 
warranted.  No  higher  degree  of  care  was 
exacted  of  appellant's  servants  by  the  In- 
struction com^alned  of  than  Is  done  by  the 
follOTfIng .  language  contained  In  the  four- 
teenth Instruction  asked  by  appellant's 
counsel,  viz.:  "Although  It  Is  the  duty  of  the 
railway  company  by  lookout,  by  bell  signals, 
and  by  such  other  means  as  ordlnarj-  pru- 
dence may  dictate,  to  endeavor  to  protect 
blm,  It  has  the  right  to  assume  that  he  has 
knowledge  of  his  surroundings,  and  knows 
that  the  engines  and  trains  may  pass,  and 
that  he  will  use  ordinary  care  to  protect 
htmself,"  etc.  Nor  does  the  Instruction  in- 
volve an  assumption  by  the  court  of  the  fact 
that  Tomllnson  was  rightfully  upon  the 
track.  The  question  whether  he  was,  at  the 
time  be  was  killed,  crossing  the  tracks  npon 
the  Invitation  of  the  railway  company,  was 
the  chief  point  at  issue  In  the  case,  and  the 
proof  and  instructions  were  directed  spe- 
cifically to  it.  All  the  instructions  must  be 
considered  together,  and  the  question  was 
plainly  submitted  to  the  Jury  for  determina- 
tion upon  instructions  given  at  the  instance 
of  each  party,  and  the  Jury  could  not  pos- 
sibly have  understood  that  the  existence  of 
that  fact  was  assumed  by  the  court.  Brink- 
ley  Car  Works  r.  CJooper  (Ark.)  87  S.  W.  645; 
Fort  V.  State,  52'ATk.  180,  11  S.  W.  959,  20 
Am.  St  Rep.  163.  The  eighth  instruction, 
given  at  the  request  of  the  defendant.  Is  an 
example  of  the  manner  In  which  the  ques- 
tion was  submitted:  "One  who,  after  having 
escorted  a  passenger  to  his  coach,  leaves  the 
coach,  and  then  returns  without  any  neces- 
sity therefor,  and  for  his  own  pleasure  mere- 
ly, is  a  licensee,  and  cannot  be  said  to  have 
returned  upon  an  Implied  Invitation  of  the 
carrier,  and  the  carrier  owes  him  no  duty 
BHTe  to  keep  a  lookout;  and  not  to  wantonly 
injure  blm." 

The  next  assignment  of  error  Is  In  the 
^vlng  of  Instruction  No.  7  asked  by  the 
plaintiff,  which  Is  as  follows:  "(7)  Ton  are 
Instructed  that  the  fact  alone,  if  proved, 
tbat  Tomllnson  pulled  his  cape  over  his 
liead  In  such  manner  as  only  partially  to 
obstmct  bis  ability  to  see  or  hear  an  ap- 
proaching train,  or  both,  and  In  that  condi- 
tion stepped  or  walked  In  front  of  an  ap- 
proaching engine,  does  not  necessarily  render 
him  guilty  of  contributory  negligence;  the 
qnestion  few  you  to  determine  being  then 
-whether  Tomllnson  exercised  ordinary  care 
and  prudence  nnder  the  circumstances."  Thtt 
conrt  also  gave,  in  the  following  modified 
form.  Instructions  on  the  subject  of  contrlb- 
ntory  negligence,  asked  by  appellant,  vis.: 
**<7)  The  oonrt  diarges  the  jury  that  if  they 


find  from  the  evidence  tbat  Tomllnson,  in 
order  to  ke^  the  rain  off,  enveloped  bis 
head  in  the  cape  or  hood  of  his  coat  Just  be- 
fore he  passed  upon  the  track,  so  as  to  ob- 
struct his  vision  or  hearing,  and  In  this  con- 
dition stepped,  ran,  or  walked  npon  defend- 
ant's track  Immediately  In  front  of  a  back- 
ing engine,  and  was  immediately  struck  and 
killed  by  it,  when  he  would  have  seen  or 

'heard  the  engine  approaching  had  his  vision 
or  hearing  not  been  obstructed,  then  he  was 
guilty  of  contributory  negligence,  and  your 
verdict  should  be  for  the  defendant"  "(9) 
If  the  jury  find  from  the  evidence  tbat  the 
deceased  attempted  to  cross  over  one  of  de- 
fendant's tracks  during  a  heavy  rain,  with 
bis  bead  and  ears  so  muffled  up  as  to  ob- 
struct bis  hearing  or  seeing  an  approaching 
engine,  and  in  making  such  an  attempt  step- 
ped In  front  of  a  moving  engine,  was  struck, 
and  killed,  then  the  court  tells  you  that  be 
was  guilty  of  contributory  negligence,  and 
there  can  be  no  recovery  against  the  defend- 
ant." And  the  following  in  the  form  asked 
by  appellant  viz.:  "(15)  If  tbe  Jury  find 
from  the  evidence  that  Tomllnson  pulled  bis 
cape  or  bood  over  his  bead,  covering  bis 
eyes  and  ears  so  that  he  could  only  see  di- 
rectly in  front,  and  In  this  condition  plunged 

I  on  the  track  Just  before  tbe  tender  of  the 
backing  engine,  then  he  was  guilty  of  con- 
tributory negligence,  and  your  verdict  should 
be  for  the  defendant'*  This  court,  on  the  for- 
mer appeal  of  this  case,  said:  "White  it 
cannot  be  said  as  a  matter  of  law  tbat  a 
person  crossing  a  track  of  a  railroad  by  in- 
vitation of  the  company  should,  under  all 
circumstances,  look  and  listen  for  approach- 
ing trains,  neither,  on  the  other  band,  can  it 

!  be  said  that  they  sbould  not  do  so;  tbe 
question,  as  before  stated,  being  usually  one 
for  tbe  Jury  to  determine.  Yet  certainly  a 
person  in  such  situation  sbould  not  lose 
sight  of  the  fact  tbat  he  Is  In  a  place  of 
danger  to  a  careless  person.  He  should  not 
close  bis  eyes  or  stop  his  ears  so  that  warn- 
ing of  danger  would  not  reach  him."  It 
will  be  observed  that  the  court  did  not 
hold  that  a  partial  obstruction  to  the  sl^t 
or  bearing  would  necessarily  be  contributory 
negligence,  but  said  that,  if  Tomllnson 
"pulled  bis  cape  over  his  head,  covering  bis 
eyes  and  ears,  so  that  he  could  see  directly 
in  front  only,  and  plunged,  in  this  condition, 
on  the  track,  Just  before  the  tender  of  a 
backing  engine,"  he  was  guilty  of  such  neg- 
ligence as  would  bar  a  recovery.  In  other 
words,  It  was  held  that  Tomlinson's  failure 
to  look  and  listen  was  not  necessarily  negli- 
gence, but  tbat  If  he  obstructed  his  vision 
and  hearing  so  as  to  put  It  beyond  his  power 
to  see  or  hear,  he  was,  as  a  matter  of  law, 
guilty  of  contributory  negligence.  It  ttA- 
lows  from  this  that  If,  In  crossing  the  track, 
he  pulled  his  cape  over  his  head  In  such 
manner  as  only  partially  to  obstmct  his  yith 
Ion  or  hearing,  and  not  to  put  It  beyemd 
fala  pow«r  reasonably  to  hear  the  approadi- 
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Inf  engine,  then  It  cannot  be  said,  as  a  mat- 
ter of  law,  Uiat  be  was  guilty  ot  negligence^ 
Imt  It  was  a  question  for  the  jury  to  de- 
termine whether  or  dot  be  exercised  ordi- 
nary care  and  prudence  under  the  circum- 
stances. To  hold  that,  as  a  matter  of  law, 
be  could  not  with  prudence  even  slightly  or 
partially  obstruct  bis  vision  or  heailDg,  would 
be  to  declare  that  he  must  have  looked  or 
listened — ^the  very  thing  which  the  court  In 
the  formor  opinion  In  this  case  would  not 
declare,  but  said  that  It  should  be  submit- 
ted to  the  Jury  as  a  question  of  fact  The 
court  said:  "If,  then,  a  passenger  or  his 
escort  Is  injured  while  attempting  to  pass 
an  Intervening  track  to  reach  a  depot  or 
train,  when  the  circumstances  justify  him 
In  believing  lliat  he  is  invited  by  the  com- 
pany to  pass  over  the  track.  It  becomes  a 
question  tor  the  jury,  after  considering  all 
the  drcumstances,  to  say  whether  or  not  he 
Is  gnilty  at  ordinary  care.  In  determining 
lliat  qnestlim  the  jury  should,  no  doubt,  con- 
sider wbetho'  be  did  or  did  not  look  and 
llsteut  along  with  the  other  drcumstances 
in  ^oof ;  but  the  mere  fact.  It  proved,  that 
he  did  not  look  or  UatBo,  does  not,  under 
such  clrcoinrtancea,  amcIuslT^y  establish 
negligence.  It  being  for  the  jury  to  say 
whether  be  sboold  have  looked  or  listened, 
and  whether,  under  all  the  drcumstances, 
he  was  guilty  of  negligence  or  not"  We  do 
not  think  there  was  any  error  In  giving  the 
instruction  complained  of,  eqiedally  in  con- 
nection with  those  herein  quoted  on  the 
same  subject  They  were  entirely  harpionl- 
ons,  and  In  no  wise  Inconsistent  with  each 
otb«r  or  with  the  forma  opinion  of  the 
court,  which  la  established  as  the  law  of 
tills  case. 

Appellant  also  complained  on  account  of 
tile  giving  of  an  instructhm  asked  by  the 
plaintiff  to  the  effect  that  the  jury  should 
not  consider  the  remarriage  of  the  widow  as 
affecting  ttie  assessment  of  damages.  This 
was  a  correct  Instruction,  as  it  was  not 
proper  for  the  jury  to  consider  the  remar- 
riage of  the  window  to  reduce  the  amount 
of  the  damage.  The  defendant  alleged  the 
remarriage  In  its  amended  answer,  and  the 
fact  was  brought  out  In  the  proof;  hence  it 
was  not  impropOT  tor  the  court  to  tell  the 
jury  that  tbey  could  not  consider  It  in  as- 
sessing the  damages.  In  Railway  Co.  t. 
Maddry,  67  Arte.  806,  21  S.  W.  472,  tbls 
court  said:  *^e  reascm  Is  that  a  right  of 
action  arises  at  the  time  of  the  death  to  re- 
cover just  what  was  lost  by  it  and  that  the 
loss  thus  occaidoned  is  none  the  less,  even 
though  tiie  Injured  party  thereafter  acquire, 
through  his  own  skill  M-  Industry,  or  the 
charity  or  affection  of  anothw,  more  than  he 
lost"  The  precise  question  was  passed  upon 
fn  Davis  V.  Oanamelri,  4S  Ohio  St  470,  IS 
N.  B.  S60;  4  Am,  St  Bep.  548.  and  It  was 
held  that  damages  to  the  husband  for  the 
loss  <tf  his  wife  conld  not  be  reduced 
proof  that  he  has  married  a  second  wife. 


who  performed  the  services  for  him  for- 
merly performed  by  his  first  wife.  We  can- 
not agree  with  learned  counsel  that  **the 
pecuniary  loss  of  the  wife  by  the  death  of 
her  husband  was  In  a  manner  recouped  by 
her  second  marriage,  and  her  loss  could  an-i 
should  extend  only  up  to  such  time  as  slie 
married  the  second  time,  and  not  up  to  the 
probable  life  of  her  deceased  husband."  To 
so  bold  conld  but  lead  to  an  inquiry  as  to 
the  comparative  earning  capacity  of  the  two 
husbands  and  the  amounts  of  their  respec- 
tive contributions  to  the  st^iport  of  the  wife. 

We  find  no  error  In  the  rtfusal  and  mo^- 
cation  of  certain  oihet  Instructions  asked  by 
the  defttidant  The  fifth  instruction  with- 
drew from  the  consideration  of  tiie  jury  the 
question  whether  there  should  have  been 
lights  upon  the  moving  engine  and  tender, 
and  was  properly  refused,  as  there  was  some 
testimony  tending  to  show  that  It  was  dark 
enough  to  require  lights  so  as  to  enable 
tiiose  passing  ovor  the  tracks  to  observe  the 
approadi  of  the  ens^.  The  other  refused 
Instructions  involved  a  dedarathm  ttiat  the 
failure  to  "look  and  Ustm"  on  the  put  of 
Tomllnson  was  ne^lgence.  when  the  eoort 
in  the  formw  oi^nlon  in  this  case  held  that 
such  failure  was  a  question  of  care  and  pru- 
dence to  be  Bubmitted  to  the  jury.  The  fai- 
stmctions  wa«  contrary  to  the  law  of  the 
case  announced  in  the  fiamer  opinion,  and 
were  proporly  refused. 

8.  Couns^  for  appellant  strenuonaly  urge 
that  the  testimony  was  insufficient  to  np- 
port  the  vwdlct  We  do  not  agree  with  the 
contentlMi  of  counsd  tor  appellee  that  the 
dedsion  of  this  court  tm  the  former  appeal. 
reva«Ing  the  case  tor  a  new  trfal.  Is  oon- 
dnaive  of  the  question  ot  the  anfBeleiKy  of 
the  evidence  In  support  of  the  verdict  of  the 
jury  on  the  retrial.  We  have  recentiy  held 
to  the  contrary.  Heard  v.  Ewan  (AA)  85 
S.  W.  240.  Bat  we  think  the  testtanony  on 
the  trial  anew,  as  Vfion  tile  fomw  trial,  was 
Buffldent  to  sustain  the  verdict  The  jury 
were  warranted  in  finding,  and  before  retnm- 
Ing  the  verdict  under  tiie  instnicttons  they 
received  from  the  court  must  have  fMiDd. 
that  the  servants  of  the  railway  oompany 
backed  the  engine  and  tendw  at  a  r^id 
Speed  between  the  coaches  and  depot  witb- 
out  keeping  an  efildent  lookout  and  wtttraot 
giving  warning  of  Its  approach  by  btf  er 
whistle.  This,  the  court  has  said,  was  neg- 
ligence under  the  circumstances,  tiie  coaches 
being  then  open  for  the  reception  of  passeo- 
gen,  and  passMigera  and  thdr  Mends  pass- 
ing to  and  fro,  as  the  evidence  tended  to 
show.  Th^  were  warranted  In  flniitiiy  that 
Tomllnson  was  killed  either  oa  his  retora 
from  a  trip  to  the  coach  made  by  him  to  ae- 
slst  an  embarking  paasenger,  or  on  his  icCnra 
from  a  second  trip,  made  to  look  after  the 
comfort  and  welfare  of  the  passeagv;  ani 
this  court  has  said  that,  if  that  be  trua.  hJ 
uitry  upon  the  premises  of  the  railway  coxa 
pany  was  upon  iti^  implied  InvltatloD,  aai 
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that  he  had  tJw  il^t  to  rdr  tiptm  an  tanplled 
ammnce  that  the  way  was  dear.  Thej 
wm  wamnted  In  finding,  and  moBt  have 
found  In  order  to  r«ach  a  verdict  under  the 
ln»tractIon«  given  them,  that  he  did  not, 
wh«L  he  went  npon  the  tra^  have  hla  head 
so  envdoped  In  the  cape  tx  hood  of  his  coat 
as  to  prevent  bis  seeliv  or  hearing  the  sig- 
nals from  ac  approaching  engine.  This  court 
said  that  under  those  dream  stances  It  could 
not  be  said  as  a  matter  of  law  that  he  was 
guilty  of  contributory  negligence,  but  it  be- 
came a  question  for  the  Jury,  after  consider- 
ing all  the  circumstances,  to  say  whether  or 
not  he  failed  to  exerclae  ordinary  care. 
-  It  Is  dalmed  that  the  verdict  Is  excessive. 
Tomlinson  was  at  the  time  ot  Ills  death  29 
years  old,  a  vigorous,  healthy  man,  and.  ac- 
cording to  the  mortality  table  Introduced  In 
evidence,  had  an  expectancy  of  35  years.  He 
was  possessed  of  a  good  education,  had  at 
the  age  of  18  become  a  practical  printer,  and 
advanced  rapidly  In  bis  trade.  At  the  time 
of  bis  death  he  was  chl^  of  the  stationery 
division  In  the  Department  of  the  Interior  at 
Washington,  receiving  a  salary  of  52,000  per 
annum,  and  in  addition  to  this  he  was  earn- 
ing a  salary  of  ^180  per  annum  as  professor 
of  military  tactics  tn  a  college  tn  the  dty  of 
Washington.  It  Is  also  shown  that  he  some- 
times did  night  work  In  the  government  de- 
partment, for  which  he  received  extra  pay. 
There  was  suffldent  evidence  to  base  a  find- 
ing of  his  gross  earning  capadty  at  the  time 
of  bis  death,  to  say  nothing  of  the  probabili- 
ty that  a  man  of  his  character  and  ability, 
as  shown  by  the  evidence,  would  increase  his 
earning  capacity,  at  the  sum  of  f 2.G00  per 
Annum;  and  the  plaintiff  testified  that  he 
spent  a  small  portion  of  It  on  himself,  the 
remainder  bdng  contributed  to  the  support 
of  his  wife  and  child.  Putting  the  net  earn- 
ing contributed  to  plaintiff  and  the  child  at 
one-half  of  the  gross  earnings.  $1,250,  It 
would  require  the  sum  of  $18,125  to  purchase 
an  annuity,  calculating  at  6  per  cent  inter- 
est, for  that  sum.  Tlils  leaves  out  of  account 
the  other  element  of  damages,  viz.,  the  loss 
of  the  physical  and  moral  training  by  tbe 
father  to  the  child.  It  Is  shown  that  he 
was  an  affectionate  father,  and  was  quail- 
fled  and  would  probably  have  bestowed  great 
care  and  attention  upon  tbe  training  of  his 
child,  who  was  two  years  old  at  the  time 
of  hlB  death. 

The  plaintiff  was  entitied  to  Interest  at  the 
rate  of  6  per  cent,  per  annum  on  the  amount 
of  the  damages  from  the  date  of  Tomllnson's 
death,  when  the  cause  of  action  arose,  to 
date  of  recovery.  Computing  Interest  at  that 
rate  on  an  estimate  of  damages  at  $13,190 
from  July  8.  1894,  tbe  date  of  Tomlinson's 
death,  up  to  February  14,  1903,  the  date  of 
the  Judgment,  would  make  a  total  of  $20,000, 
prlndpal  and  Interest  The  evidence  war- 
ranted the  amount  assessed  by  the  Jury. 

The  Judgment  Is  affirmed. 

HIIJ^  0.     not  partidpatinfr 


BBNDT  et  at  V.  SfUDrOED. 

(Sopieme  Court  of  Arhanaas.   July  29,  1905.) 

Tsu8TS--Evxoiivoi— SuFFoar  OF  FxirniHos. 
On  an  isHus  as  to  whether  a  father,  in 

whose  name  title  to  property  was  taken,  or  bia 
daughter,  was  the  actual  parcbaser  of  the  prop- 
erty, evidence  held  to  support  a  Bodins  of  the 
chancellor  that  the  father  was  the  parchaaer. 

Appeal  from  Miller  Chancery  Court; 
James  D.  Shaver,  Chancellor. 

Foreclosura  suit  by  Emma  L.  Nash  against 
R.  8.  Mudford  and  Ellen  Bendy.  Mudford 
answered,  and  Bendy  filed  a  cross-compIalnt 
against  him,  whereupon  be  answered  the 
same,  and  made  his  answer  a  cross-com- 
plalnt  against  A.  M.  Garrison,  who  answered 
accordingly.  A  decree  of  foreclosure  was 
rendered,  and  subsequently  the  court  ren- 
dered a  decree  on'  the  lesues  raised  by  the 
cross-pleadings,  finding  said  Issues  in  favor 
of  Mudford,  and  Bendy  and  Garrison  ap- 
peal. Affirmed, 

A.  M.  Garrison,  Joe  &.  Cook,  and  W.  V. 
Tompkins,  for  appellants.  W.  H.  Arnold 
and  John  N.  Cook,  tor  appellee, 

HILL.  C.  J.  R.  S.  Mudford  owned  the 
realty  In  question,  and  conveyed  it  to  Ham- 
ilton, and  Hamilton  conveyed  it  to  Julia  C. 
Mudford,  wife  of  B.  &  Mudford.  This  was 
evldeutiy  a  fraudulent  scheme  to  shield  tbe 
property  from  Madford's  creditors.  Subse- 
quentiy  Blrs,  Mudford  deeded  the  property 
to  her  husband  in  1888,  but  he  did  not  record 
the  deed  tUl  1902.  Mrs.  Mudford  died  In 
1894,  leaving  the  appdlant  Mrs.  Bendy  her 
sole  heir  at  law.  Mudford  made  several 
mortgages  on  the  property  after  his  wife 
conveyed  to  him,  in  which  his  wife  Joined, 
relinquishing  dower  and  homestead  rights. 
The  last  one  of  these  mortgages  was  made 
to  Attaway.  and  upon  Its  nonpayment  Mrs. 
Attaway,  his  administratrix,  foreclosed,  ob- 
tained Judgment,  and  bought  it  in.  When 
the  sale  was  reported.  Mrs.  Bendy  (then  Miss 
Mudford),  at  the  instigation  and  under  the 
direction  of  her  father,  filed  an  Intervention 
claiming  the  property  as  hers  through  In- 
heritance from  her  mother,  and  denying 
that  It  was  her  fath^'s  and  that  It  passed 
under  the  mortgage.  This  Intervention  was 
filed  In  1899,  three  years  before  Mrs.  Mud- 
ford's  deed  to  h^  husband  was  recorded,  and 
eleven  years  after  It  was  executed.  This 
vras  evidently  another  scheme  of  Mndfordv 
to  swindle  his  creditors;  this  time  Mrs.  At- 
taway. It  was  unsuccessful.  The  Interven- 
tion was  refused,  and  Mrs.  Attaway's  pur- 
chase confirmed,  and  deed  made  to  her. 
Subsequentiy  she  agreed  to  compromise  the 
Judgment  against  Mudford,  and  accepted 
$350  In  satisfaction  of  It,  and  reconveyed  tbe 
property  to  him.  To  obtain  the  money  to 
settle  with  Mrs.  Attaway,  Mudford  borrowed 
$400  of  Mrs.  Nash,  and  gave  his  note  and 
that  of  his  daughter,  this  appellant  for  it 
and  secured  It  by  a  mortgage  on  this  prop- 
ertar,  executed  by  both  of  them.  Upon  non- 
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paTment  of  tbe  d«bt  "iSn.  Nash  brought  a 
foreclosnre  suit  ICra.  Braid7  filed  a  cioaa- 
complalnt  against  ber  father  In  that  mlt, 
alleging  that  he  had  fraodnlentir  taken  the 
deed  from  Mn.  Attaway  to  himself.  Instead 
of  taking  it  to  her;  that  it  was  with  her 
money,  procnred  on  her  note  and  mortgage 
from  Mrs.  Nash,  that  tbe  Attaway  Judgment 
was  cMiqiromlsiea  and  title  obtained  from 
ber;  and  that  she  bad  only  recently  learned 
of  her  father's  fraud,  and  praying  that  tbe 
land  be  deeded  to  her  subject  to  the  Nash 
mortgage.  Mudford  denied  all  tbe  material 
allegations  of  the  croaa-eomplain^  and  the 
Issues  were  found  In  hla  favor  by  the  chan- 
cellor. Mrs.  Bendy  BnKH>rted  her  ctmten- 
tlons  as  to  the  deed  being  frandnlently  taken 
In  her  father's  name  Instead  of  her  own  by 
ber  own  testimony  alone.  Mudford  positive- 
ly denied  aU  of  these  statements,  and  he  is 
corroborated  by  several  witnesses  to  this  ex- 
tent When  the  compromise  was  consum- 
mated with  Mrs.  Attaway  and  the  deed  de- 
livered, Mrs.  Bendy  was  present,  and  signed 
and  acknowledged  tbe  mortgage  to  Mrs. 
Nash,  and  the  transaction  was  fully  discnsa- 
ed.  Mudford  accounts  for  Ms  danght^'s 
signing  the  note  and  mortgage  by  tbe  fact  that 
tbe  deed  to  him  from  his  wife  had  not  been 
recorded,  and  the  title  was  Incomplete,  and 
she  did  it  as  an  accommodation  to  him.  Mrs. 
Bendy  also  procnred  a  subsequent  deed  from 
Mrs.  Attaway,  and  she  conveyed  one-half 
interest  In  the  land  to  Mr.  Garrison.  Mrs. 
Bendy  has  deeded  her  Interest  to  her  father 
since  this  appeal  was  taken,  and  asks  tliat 
tlie  decree  be  affirmed. 

The  rights  of  Garrison  remain  to  be  deter- 
mined, and  they  depend  upon  the  rlghte  of 
his  grantor  at  the  time  of  the  conveyance 
to  him.  Mrs.  Bendy  teatlfles  positively  that 
she  knew  nothing  of  her  mother's  deed  to 
her  father,  and  relied  on  ber  father's  state- 
ments that  it  was  her  mother's  property,  in- 
herited by  her,  when  she  swore  to  the  inter- 
vention In  his  presence  and  at  his  request, 
which  contained  such  allegations.  Mudford 
swore  his  daughter  knew  of  the  deed,  but 
makes  lame  and  Impotent  explanations  of 
the  intervention.  It  is  evident  he  was  guilty 
of  Bubdrnation  of  perjury,  if  his  present 
statements  are  true,  when  he  procured  hla 
daughter  to  make  this  oath,  and  ought  to  he 
prosecuted  therefor;  but  that  does  not  af- 
fect the  title  to  the  property.  Tbe  title  un- 
qnestionably  passed  to  Mrs.  Attaway,  and 
this  intervention  did  not  prevent  It,  as  be 
sought  It  to  do,  and  the  only  issue  here  Is 
one  of  fact  whether  Mudford  was  the  pur- 
chaser from  her  or  whether  the  daughter 
waa  Mudford's  statements  are  corroborat- 
ed by  several  witnesses  wbo  were  present 
when  the  transaction  took  place,  and  are 
reputable  and  disinterested,  and  their  ac- 
count of  Mrs.  Bendy'B  conduct  and  acqui- 
escence in  the  ^oceedlng  Is  wholly  incon- 
sistent with  ber  present  contention.  The 
cbancellfH:  has  found  in  his  favor  oa  this 


state  of  the  evldenca^  maA  tte  eonrt  cannot 
say  that  finding  is  against  the  preponderance 
of  the  evldenoe.  The  danj^tsr'a  testimony  ii 
wholly  witboot  snppt^  and  he  Is  siqvported 
by  tbeee  witnenes  wbo  wwe  jweeent  when 
the  transfer  was  made.  A  great  deal  <a  coiv 
roboratlon  is  needed  to  give  any  credence  to 
any  testlmfmy  of  Mudford's,  In  view  of  his 
r^ir^ienslble  conduct  disclosed  In  this  rec- 
ord; but  It  la  possible  tor  bim  to  tell  the 
truth,  and  from  tbe  testimony  of  the  otlier 
witnesses  It  appears  that  he  did  on  this  oc- 
casion, and  the  cliancellor's  finding  adding 
persuasive  wel^t  to  that  side  necessaiily 
calls  for  an  afflnnance,  and  it  la  eo  ordered. 

BATTIiE,  J.,  absent 


TOWN  or  BENTON  v.  WILLIS. 
<Snpreme  Court  of  Arkansas.    July  20.  1906.) 

1.  STATuns— GoHsrauonoN— PaBSUKPTXoaa 

Hm  Le^ature  most  bt  PMnmed  U>  hsra 
known  <a  a  prior  statute,  ana  U»  have  had  re^ 
erence  thereto  In  enacting  a  sobscqneDt  one  mi 
the  same  Bubject. 

[Ed.  Note.— For  eases  hi  point,  see  voL  4^ 
Gent  Dig.  Statutes,  S  803.] 

2.  Baub—Bjgpkax.  bt  iKFUoanon. 

Braeals  by  ImplicatlMi  ate  not  f  awwed.  and 
to  wo»  such  a  r^teal  there  must  be  a  re- 
pugnance between  the  earlier  and  later  law,  or 
tbe  latter  must  dearly  cover  the  whole  snhjcrt- 
matter  of  the  former. 

[Ed.  Note.--For  caMM  in  point,  see  rtL  44^ 
Cent.  Dig.  Statutes,  H  228-m] 

&  AHUIALS  —  iHFOOHDIKa  —  STATUm  —  B»- 
VEAL. 

Act  May  28,  1901  (Eitby's  Dig.  t  S450K 
aDtborizing  dtles  of  the  first  and  second  clasMS 
and  incorporated  towns  to  ptevoit  the  mnning 
at  large  of  certain  animals  within  their  cm^ 
porate  limits,  and  to  restrain  and  impoand  sadi 
animals  when  ranning  at  large  in  Eolation  of 
ordinance,  does  not  repeal  Act  April  20,  ISBS 
(Kirby's  Dig.  <  6451),  prescribing  the  procednre 
in  case  animals  are  impoanded,  and  reqairinx 
the  giving  of  notice  to  the  owoer.  If  knowo,  ana 
the  publication  of  notice  if  the  owner  is  not 
known,  and  providing  fw  tbe  redmpttoa  of  the 
animal  by  the  owner. 

Appeal  from  Circuit  Court,  Saline  Conntyi 
Alexander  M.  Duffle,  Judge. 

R^levin  by  E.  S.  Willis  against  the  in- 
corporated town  of  Benton.  From  a  Judg- 
ment for  plaintiff  defendant  appeals.  Af^ 
firmed. 

Tbe  case  was  submitted  on  the  following 
agreed  statement  of  facts,  to  wit:  That 
plaintiff  Is  the  owner  of  the  11  hogs  sned  for; 
that  plaintiff  resides  outside  the  incorporated 
town  of  Benton;  that  the  Iiogs  were  taken 
up  by  the  poundmaster  while  runnins  at 
large  within  the  Incorporated  town  of  Ben- 
ton, and  by  blm  put  In  ttie  town  pound;  that 
plaintiff,  within  24  hours  afta  they  were  Im- 
pounded, made  demand  for  said  hogs,  but 
did  not  pay  the  impounding  cbargea,  nor 
offer  to  pay  them;  that  defendant  refused 
to  deliver  up  said  hogs;  and  that  this  oc- 
curred on  tbe  28th  day  of  Uarch,  1903.  The 
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ordinance  under  which  the  town  was  pro- 
ceeding was  In  conflict  with  Klrby's  Dig. 
{  54G1.  The  following  was  given  by  the 
court  as  the  law  of  the  case  at  the  instance 
of  the  plaintiff,  to  wit:  That  a  person  liv- 
ing outside  of  the  town  limits  having  stock 
taken  up  under  the  ordinance  has  the  right 
to  the  possession  of  same  npon  demand  made 
within  24  hours,  without  paying  any  fee  for 
Impounding  same;  knd  that  the  act  approved 
May  23.  1901  (mrby's  Dig.  fi  6450),  does  not 
repeal  section  1  of  the  act  approved  April 
20,  1S95  (Klrby's  Dig.  fi  5451).  The  defend- 
ant asked  the  court  to  declare  the  law  to  be 
that  by  virtue  of  the  ordinance  of  the  town 
of  Benton  Introduced  In  evidence  the  tovrn 
had  the  right  to  take  up  the  hogs  sued  for 
If  the  said  hogs  were  found  numlng  at  large 
wltliln  the  town  limits  of  said  town,  and 
Impound  them,  and  charge  a  fee  for  Im- 
pounding them;  and  before  the  owner  could 
take  said  hogs  ont  of  pound  he  must  pay 
the  cost  incurred  by  reason  of  said  impound- 
Ing;  and  that,  unless  the  evidence  shows 
that  ptalntlfC  paid  said  cost  before  the  com- 
mencement of  this  action,  then  be  cannot 
recover,  and  the  court  should  so  hold. 

W.  R.  Donham  and  D.  M.  Cloud,  for  ap- 
peiiast  J.  W.  Westbrook,  for  appellee. 

WOOD,  J.  The  only  question  presented 
by  this  recOTd  Is.  does  the  act  of  May  23, 
1901  (Klrby's  Dig.  S  5450)  repeal  the  act  of 
April  20.  1895  (Klrby's  Dig.  fi  5451),  with 
reference  to  the  Impounding  of  stock  In 
cities  and  towns?  The  act  of  1901  does  not 
expressly  repeal  the  act  ot  1895,  and  there  Is 
no  repeal  by  necessary  Implication,  for  the 
two  acts  may  stand  together.  There  is  no 
Irreconcilable  conflict  between  them.  The 
act  of  1901  expressly  confers  upon  dties  and 
towns  power  to  prevent  the  running  at 
large  of  the  animals  designated  within  their 
corporate  limits,  and  prescribes  Impounding, 
in  general,  as  a  method  which  they  are  au- 
thorized to  adopt  in  order  to  carry  out  the 
pur[>oBe  of  preventing  such  animals  from 
running  at  lai^e.  But  In  this  act  the  Leg- 
islature does  not  undertake  to  prescribe 
the  manner  of  such  Impounding.  That  had 
already  been  done  by  the  act  of  1895.  The 
Legislature  of  1901  did  not  take  up  the  whole 
subject-matter,  for,  If  so,  It  is  hardly  prob- 
able that  they  would  In  such  general  terms 
have  repealed  the  former  law.  The  Legisla- 
ture must  be  presumed  to  have  known  the 
prior  statute,  and  to  have  enacted  with  ref- 
erence thereto.  This  being  true.  It  Is  hardly 
probable,  since  they  did  not  expressly  re- 
peal the  prior  law,  that  they  Intended  to  do 
so;  and  the  language  used  does  not  have 
that  effect  Repeals  by  Implication  are  not 
t&YoreA.  There  must  be  repugnance,  or  It 
must  be  clear  that  the  whole  subject-mat* 
ter  of  the  prior  law  is  covered  the  last 
enactment  Collier  v.  Lumber  Co.  (Ark.)  88 
S.  W.  295;  Same  v.  Railway  Co..  Id.  296; 
26  Am.  &  Eng.  £nc.  Law,  p.  721;  Eng- 


lish T.  OUver,  28  Ark.  817;  McPherson  v. 
State,  29  Ai^.  225.  The  statutes  construed 
together  present  the  complete  system  for 
impounding  the  animals  named.  The  last 
statute  In  express  terms  confers  the  power 
of  Impounding,  and  the  prior  limits  and  pre- 
scribes the  exact  manner  of  its  exercise.  It 
follows  that  the  court  did  not  err,  under  the 
facts  of  this  case.  In  giving  the  instruction 
asked  for  by  the  plaintiff  and  In  refusing 
the  prayer  of  appellant  There  was  no  ques- 
tion raised  in  the  case  as  to  the  right  of 
the  town  to  collect  the  expense  In  the  tak- 
ing care  of  the  animals.  The  town  was  pro- 
ceeding under  an  ordinaace  in  conflict  wltfa 
section  5451,  and  >t  muat  fall.  ^ 
Afflnn. 

BATTLB,  J.,  absent 


KANSAS  GITT  SOtTTHBRN  BT.  00.  V. 

McGINTY  et  al. 

(Supreme  Court  of  Arkansas.   Joly  22,  1905.) 

1.  Vbncs— Tbansttobt  Aonom— Aonon  nn 

Death  bt  Wbonqful  Act. 

An  action  for  death  by  wrongful  act  is 
tranflitory. 

[Ed.  Note. — For  cases  in  point,  see  vol.  16, 
Cent.  Dig.  Death,  8  51.] 

2.  RxuovAL  or  Causxs  —  DiviBO  Citizen- 
ship. 

An  action  by  a  citii^  and  resident  of  Che 
Indian  Terrltorr  against  a  citizen  of  a  state 
is  not  removable  to  the  federal  court  on  the 
ground  of  diversity  of  citizenahip. 

[Ed.  Note. — ^For  cases  In  point,  see  voL  42, 
Cent  Dig.  Removal  of  Ouses,  H  60,  62.] 

8.  Same— Tims  ns  Fnuno  Appucatiok. 

An  amended  i^etition  for  removal  of  a 
cause  to  the  federal  court  was  filed  too  late 
when  filed  after  the  time  allowed  by  the  statute 
for  the  filing  of  answers  to  complaints, 

4.  (UBBIEBS— INJUBIES  TO  PaSSBNGBB  BoARO- 

INO  A  Tbaih— Evidence—Instbuctions. 
Where,  in  an  action  against  a  railway  com- 
pany for  the  death  of  a  passenger,  it  was  shown 
that  decedent  stood  with  one  foot  on  the  step 
of  a  car  and  with  the  otbw  on  the  platfrnnn 
for  a  few  mlnates,  that  the  train  was  moved 
back  suddenly,  throwing  him  under  it,  an  in- 
struction that,  if  the  position  of  decedent  con- 
tributed to  hiB  death  he  was  guilty  of  con- 
tributory negligence,  precluding  a  recovery,  un- 
less defendant  discovered,  or  In  the  exercise  of 
ordinary  care  ought  to  have  discovered,  his 
dangerooa  position,  was  erroneous. 

5.  Tbiai^^onduct  of  (Counsel— Abguuent 
—Prejudicial  Ebbob. 

The  court  erred  in  permitting  counsel  for 
plaintiff  to  state  to  the  jury,  over  defendant's 
objection,  that  under  the  evidence,  if  the  em- 
ployte  of  the  company  saw,  or  by  the  exercise 
of  ordinal?  care  could  have  seen,  him  in  that 
position,  the  company  should  have  warned  bim, 
however  negUgent  he  was,  was  prejudicial  error. 

A^ieBl  from  Olnnilt  Gour^  Sebutlatt  Coun- 
ty, Ft  Smltb  District;  BtyleB  T.  Bowe, 
Judge. 

Action  by  Ida  U  UcOlnty  in  her  own  right 
and  as  next  friend  of  Lncretla  A.  HcOInty 
and  others  against  the  Kansas  City  Sonthem 
Railway  Company.  From  a  Judgment  for 
plalntUf,  defendant  appeals.  Reversed. 

This  action  was  brought  by  Ida  L.  McGin- 
17,  In  her  own  right,  and  as  next  friend  of  La- 
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cretla  A.  UcOlnty,  Bernlce  W.  McGlnty,  and 
LolB  L.  McOlnty,  against  the  Kansas  Olty 
Southern  Railway  Company,  to  recoTer  jndg- 
ment  for  the  damage  to  them  caused  by  the 
killing  of  JoseiOi  W.  HcOtnty  by  the  negli- 
gent operatl(m  of  defendant's  railway.  Ida 
L.  Is  the  widow  of  the  deceased,  and  Lncre- 
tla  A.,  Bernlce  W..  and  lioiB  L.  McOlnty  are 
minors  and  the  children  of  Joseph  W.  and 
Ida  Ii.  McGlnty.  The  widow  and  children 
are  resldentB  and  citizens  of  the  Indian  Ter- 
ritory, and  the  defendant  Is  a  corporation  cre- 
ated and  existing  by  virtue  of  the  laws  of 
the  state  of  Mlssonri,  and  operates  a  rail* 
way  from  the  city  of  Ft  Smith,  Ark.,  to  the 
town  of  ^Iro,  In  the  Indian  TetrlttHT,  and 
from  thence  to  the  town  of  Panama,  in  the 
same  territory,  and  elsewhere.  The  action 
was  brov«ht  In  the  Sebastian  drcnit  court 
for  the  Ft  Smith  district.  Plaintiffs  alleged 
In  their  complaint  the  foregoing  facts  and 
as  follows: 

"That  npm  the  9th  day  of  October,  1900, 
the  said  Joseph  W.  McGlnty  was  at  the  sta- 
tion of  Splro,  Indian  Territory,  and  desired 
to  take  passage  upon  the  train  of  the  defend- 
ant railway  company  from  said  statlm  of 
Spiro  to  the  statlMi  of  Panama,  Indian  Twil- 
tory. 

"That  the  defendant  railway  company  was 
operating  a  passenger  train  from  said  sta- 
tLtm  of  Splro  to  the  station  of  Panama,  and 
Inviting  the  public  to  take  passage  upon  said 
train,  which  was  what  Is  commonly  designat- 
ed a  local  fr^fat,  and  whldi  said  local 
freight  carried  passengers  for  hire. 

"That  the  said  Jos^h  W.  McOlnty  went 
to  the  station  of  the  defendant  railway  com- 
pany at  Splro,  Indian  Territory,  to  take  pas- 
sage vffcax  said  train  to  the  station  of  Pan- 
ama, Indian  Territory,  at  the  tlipe  when  the 
said  train  was  about  to  leave  said  station  at 
Spiro  for  said  station  of  Panama,  and  at  the 
usual  place  of  taking  passage  npm  said 
train;  and  that  he  ms  in  the  act  of  embark- 
ing Uiereon  as  a  passenger,  when  the  de- 
fendant, carelessly,  negligently,  and  without 
due  regard  for  the  safety  of  said  luusenger 
caused  said  train  to  be  suddenly  and  violent- 
ly jerked  backwards,  thereby  causing  ttie 
said  Joseph  W.  McOinly  to  be  thrown  under 
the  wheels  of  said  train,  whereby  he  vras  In- 
stantly killed.  That  the  employte  of  the  de- 
fendant railway  company  did  see,  or  by  the 
eacen^e  of  ordinary  care  and  cantitm  could 
have  seen,  tbe  said  Jos^h  W.  McGInty  was 
In  the  act  of  taking  passage  upon  said  train 
when  said  employes  caused  tbe  same  to  be 
violently  and  suddenly  Jerked  backward. 

"That  the  plaintiff  as  widow,  and  tbe  said 
minor  children,  have  been  damaged  by  the 
loss  of  the  life  of  the  said  husband  and  fa^ 
ther  In  the  sum  of  twenty-flve  thousand  dol- 
lars." 

The  defentent  on  September  9,  1901,  It 
being  the  first  day  ot  the  Sebastian  county 
circuit  court  for  tibe  Ft  Smith  district  held 
after  the  commencement  ot  the  action,  filed 


a  petition  and  bond  asking  for  the  ronoval 
of  tile  action  to  tbe  United  States  (arcolt 
Court  for  the  Western  District  of  Arkansas^ 

Tbe  first  ground  of  removal  is  the  portlei 
are  dttsens  ot  different  states,  the  plaintilb 
being  citlzeas  and  reiMdents  of  the  Indian 
Territwy  and  the  defendant  a  dtinn  and 
'  resident  of  tbe  state  of  Missouri,  it  being 
I  organized  under  tbe  laws  of  that  state;  and 
the  second  ground  is  stated  as  follows  la 
llie  petition:  "The  proper^  of  tiie  defend- 
ant against  which  this  action  is  leveled  is 
located  in  the  county  of  Sebastian,  Ft  Smltli 
district  and  state  of  Arkansas,  la  whl^ 
county  this  suit  is  broi^ht  and  is  noir  pend- 
ing. Under  the  laws  of  tbe  state  of  Arkan- 
sas, •  •  •  judgment.  If  obtained,  will  be 
a  Hen  on  property  of  the  defendant  located 
in  tbe  Ft  Smith  district  of  Sebastias  comi- 
ty. The  plaintiffs  in  their  complaint  ask 
for  Judgment  against  your  petltlonn  fw  tbe 
sum  of  twenty-flve  thousand  dollars,  and  al- 
so pray  other  and  general  relief;  and  part 
of  the  relief  to  which  the  plaintiffs  are  «- 
tltied  nnder  tiiat  prayer  is  that  said  Judg- 
ment If  obtained,  can  be  declared  a  Uei  on 
all  tbe  property  of  your  petitions  located  in 
the  Ft  Smith  disMct  of  Sebastian  conutr 
and  state  ot  AAansas:  And  tiiereftne  the 
plaintiffs  seek  to  have  judgment  dedared  a 
lien  against  defendants  property  located  In 
said  county  and  district" 

This  petition  was  denied.  Thereafter  an 
amended  petition  was  filed,  and,  it  betas  ttleA 
out  of  tijae,  was  also  drailed;  the  time  to 
plead  or  answer  idalntiflfe  cMnplalnt  allowed 
by  the  statutes  basing  expired.  The  defend- 
ant tiien  answered,  denying  tiie  allegations 
of  the  comxdalnt  and  alleging  contribntory 
negligence^  Evidence  was  adduced  iia  tbe 
trial  In  the  case,  which  traded  to  prove  tbe 
following  facto; 

On  the  9th  day  of  October,  1900^  a  freight 
train  ot  the  defendant  with  caboose  attach- 
ed. In  which  passengers  for  hire  were  car- 
ried, stood  up(Hi  the  tra<^  at  tbe  statioo 
Spln^  in  the  Indian  Territwy.  Tbe  caboose 
■WBB  a  litUe  north  of  tbe  door  ot  the  statton. 
The  dtfendantfs  empl^yfis  rearranged  the 
train,  taking  out  and  putting  cars  in.  Wben 
thto  woA  was  about  competed,  Joseph  W. 
McQlnty  aKM»ached  the  caboose,  put  one 
foot  on  its  step  as  if  in  Uie  act  <tf  entering 
it,  and  stood  with  his  toot  tn  that  poslttaL. 
with  the  other  on  the  platform,  and  oaie 
hand  oa  the  shoulder  of  a  frienio,  and  so 
stood  for  a  few  minuten^  talUiv  to  the 
friend;  and  while  he  vros  stsndliv  In  this 
position  the  train  was  moved  baA  soddenly 
f  «■  the  purpose  ot  coupling  cars.  He  was 
locked  down  by  tbe  movement  Jetked  Bn^ 
dw  tbe  train,  and  kUled. 

Mrs.  Ida  U  McQlnty  was  his  and 
the  other  plaintiffs  were  his  children. 

The  court  gave  the  following  among  oth> 
or,  Instractlon^  over  the  ohjecUma  oC  tke 
dtfendant  to  the  jury: 

•*<12)  If  the  position  In  which  deceased 
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was  fltandlng  with  one  foot  on  the  platfonn 
of  tbe  station  and  one  foot  on  the  st^  of 
tlie  caboose  in  any  manner  contributed  to 
his  deatb,  tben  be  was  guilty  of  contributory 
negligence,  and  the  plaintiffs,  In  that  eTent, 
are  not  entitled  to  recover  In  this  action,  un- 
less tbe  defendant  discovered,  or  In  the  exer- 
cise of  ordinary  care  and  caution  ought  to 
liave  discovered,  tbe  dangerous  iKMltion  of 
deceased.  If  he  was  In  a  dangerous  position." 

And  tbe  defendant  asked  the  following  in- 
Btnictlon: 

"(12)  If  the  posltloa  In  wbleb  deceased  waa 
standing  with  one  foot  on  tbe  platform  of 
the  station  and  one  foot  on  the  steps  of  the 
caboose  in  any  manner  contributed  to  bis 
deatb,  tben  he  was  guilty  of  contributory 
negligence,  and  the  plaintiffs,  In  that  event, 
are  not  entitled  to  recover  in  this  action." 
And  the  court  modified  It  by  adding  the  fol- 
lowing words:  "Unless  tbe  defendant  dis- 
covered, or  in  tbe  exercise  of  ordinary  care 
and  cautltm  ought  to  have  discovered,  tbe 
dangerous  position  of  deceased,  If  he  waa 
In  a  dangerous  position;"  and,  over  the  ob- 
jection of  tbe  defendant,  gave  it  as  modified. 

Tbe  attorney  for  the  plaintiffs,  in  his  open* 
ing  argument  before  the  Jury,  said: 

"And  I  say  to  you,  gentlemen  of  tbe  Jury, 
that  even  if  you  should  find  that  Mr.  Mc- 
Ginty's  position,  as  described,  to  you  by  tbe 
witness  in  this  case,  was  the  most  negligent 
position  on  earth,  atll)  you  should  not  find 
for  the  defendant" 

Tbe  defendant  objected,  and  plaintlfrs  at- 
torney further  said:  "You  did  not  wait 
until  I  bad  finished.  I  was  going  to  say  fur- 
ther that  it  was  tbe  duty  of  the  employfe  of 
the  railroad  company  to  warn  him.  My  ar- 
snment  la  this:  •  *  •  I  want  the  court 
to  hear  It  My  argument  is  this:  I  do  not 
care,  for  the  piu^Mses  of  this  suit,  whether 
McGlnty  was  guilty  of  the  most  negligent 
act  possible  in  having  his  hand  upon  the 
railing  and  bis  foot  upon  the  step;  for,  un- 
der the  evidence  In  this  case,  and  under  the 
instructions  of  the  court,  If  the  employ&s  of 
the  railway  company  saw  him  In  that  posi- 
tion, or  by  the  exercise  of  ordinary  care 
could  have  seen  him  In  that  position,  then 
the  railroad  company  should  have  warned 
him,  and  they  were  guilty  of  negligence.  I 
ask  tbe  court  If  there  Is  anything  wrong 
in  that  argument" 

The  defendant  objected,  and  the  court 
Bald.  "I  think  he  can  argue  tba^"  and  the 
defendant  excepted. 

Tbe  plaintiffs  recovered  Judgment  and  the 
defendant  appealed. 

SL  W.  Mowe  and  Bead  &  McDonoi^h,  for 
appellant  James  Brizzolara,  for  appellee. 

BATTLE,  J.  (after  stating  tbe  facts).  The 
appellant  has  abandoned  the  first  ground  for 
removal  set  out  In  Its  petition.  It  has  no 
right  to  removal  on  tbe  second  ground.  Dick 
T.  Foraker,  1&6  U.  S.  404. 16  Sup.  Ct  124.  39 
li.  m  aoi,  cited  by  it  to  BOBtaln  its  petition 


as  to  tbe  second  ground,  does  not  apply. 
That  was  a  suit  in  equity,  brought  by  a 
citizen  of  Ohio  against  a  citizen  of  IlllnoiB 
in  tbe  Circuit  Court  of  the  United  States 
for  the  Eastern  District  of  Ai^ansas,  to  re- 
move the  cloud  from  a  title  of  real  estate 
situated  in  that  district  The  Jurisdiction 
was  sustained  upon  tbe  ground  that  the 
suit  was  local,  and  bad  to  be  brought  in  the 
district  where  the  real  estate  is  situated. 
That  is  not  the  case  In  tbe  action  before  us. 
It  is  transitory.  And  there  is  not  that  di- 
versity of  the  dtlzensbip  of  the  parties  that 
Is  necessary  to  give  the  United  States  Cir- 
cuit Court  Jurisdiction  In  sudi  actions;  "a 
dtlzen  of  one  of  tbe  territories  of  the  United 
States"  not  being  "a  citizen  of  a  state  within 
tbe  meaning  of  the  Constitution  and  Judi- 
ciary acts."  Hooe  v.  Jamison,  166  U.  S. 
395,  17  Sup.  Gt  596,  41  L.  Ed.  1049;  Bail- 
road  V.  Swan,  111  U.  8.  879,  4  S19.  Ot  61<^ 
28  L.  Ed.  462;  Snead  t.  fMlm,  68  Fed. 
872,  13  C.  a  A.  Bia 

Tbe  amended  petition  for  removal  was 
filed  too  late,  It  being  filed  after  the  time 
allowed  by  the  statutes  of  this  state  for  the 
filing  of  answers  to  complaints.  Kansas 
City,  Fort  Scott  St  Memphis  Railway  Co.  v. 
Daughtry.  138  U.  S.  298,  11  Sup.  Ct  806.  84 
Ll  Ed.  963. 

The  instructions  of  the  court  and  the  re- 
marks of  counsel,  which  we  have  copied 
herein,  are  erroneous  and  prejudicial.  "It 
Is  well  settled  that  one  who  is  injured  hy 
the  mere  negligence  of  another  cannot  re- 
cover at  law  or  In  equity  any  compensation 
for  tbe  Injury  If  be,  by  his  own  negligence 
or  willful  wrong,  contributed  to  produce 
the  injury  of  which  he  complains,  so  that 
but  for  his  concurring  and  co-operating  fault; 
the  injury  would  not  have  happened  to  blm, 
except  when  the  direct  cause  of  his  injury 
Is  the  omission  of  tbe  other  party,  after  be- 
coming aware  of  the  Injured  party's  negli- 
gence, to  use  a  proper  degree  of  care  to 
avoid  the  consequences  of  such  negligence." 
This  rule  applies  to  passengers  as  well  as 
to  other  persons.  Little  Uock  &  Fort  Smith 
Railway  Company  v.  Miles,  40  Ark.  298.  48 
Am.  Rep.  10;  Fordyce  v.  Merrill,  49  Ark. 
277,  5  S.  W.  829;  Little  Rock  &  Fort  Smith 
Railway  Co.  v.  Cavenesse.  48  Ark.  106,  2 
S.  W.  505;  Little  Rock  &  Fort  Smith  Rail- 
way Co.  V.  Pankburst  30  Ark.  371;  St 
Louis,  Iron  Mountain  &  Southern  Railway 
Co.  V.  Martin,  61  Arte.  649,  33  S.  W.  1070. 

This  court  has  held  that  it  applies  and  is 
In  force  in  cases  when  the  employes  of  a 
railroad  are  required  by  statute  to  keep  a 
lookout  and  when  obedience  to  the  statute 
would  have  avoided  tbe  result  of  tbe  con- 
tributory* negligence.  St  Louis,  I.  M.  &  S. 
Ry.  Co.  V.  Leathers,  62  Ark.  235.  85  a  W. 
216;  St  Louis  Southwestern  Ry.  Oo.  v. 
Dingman,  62  Ark.  245,  35  S.  W.  219;.  St 
Louis,  I.  M.  &  S.  By.  Co.  v.  Taylor,  64  Ark. 
864,  42  S.  W.  831. 

In  Little  Bock  Traction  ft  Electnc  Oom- 
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pany  t.  Klmluro,  87  S.  W.  044,  this  eottrt 
beld  tbat  a  oonductor  on  a  street  railway, 
seeing  the  acts  of  a  passenger  on  a  street 
car,  would  not  be  In  dutjr  bound  to  interfere 
to  protect  him,  unless  he  could  have  reason- 
ably anticipated  that  bp  would  be  Injured 
without  such  Interference.  He  was  not 
bound  to  do  a  useless  act,  or  unnecessarily 
interfere  with  ttie  freedom  of  the  passenger. 
No  such  rule  was  embodied  in  the  In- 
stmctlonB  of  the  court  and  the  remarks  of 
connseL  I%e  facts  and  prlndplea  inrolred 
In  the  two  cases  are  diflwent. 
Revorsed,  and  remanded  for  new  triaL 

HILU  a  being  disqusllfled,  did  not 
partldpate. 


OABTBEL  r.  STATU. 
{SnpmaB  Oonrt  of  Arkansai.   July  S2, 

1.  HOICICIDB— OriDENCS  OT  KHXIKQ — SUTFl- 
CIENCT. 

Evidence  on  trial  for  murder  Jk«Id  to  show 
that  the  death  of  decedent  resulted  from  tin 
act  of  defendant 

2.  Savk  — DsniAL  om  Enxino— Qussriom 
AssuHiNo  THs  KnjJKO— VAiLiraB  ID  Ob- 
ject—Eptbct. 

Where,  on  a  trial  for  murder,  defendant 
did  not  object  to  the  fwm  of  the  Qoeetione  of 
the  state,  which  oanuned  that  he  killed  de- 
cedent, he  will  be  deemed  not  to  hare  denied 
the  kUli&g. 

8.  HABHLBSB  ElRSOB— Etidehoi)— Contbaoxc- 
TioN  OE  Witness— Ihmatbbial  Matteb. 
Where,  on  a  trial  for  murder,  the  iMwitlon 
of  a  witness  with  reference  to  a  third  ^rson 
at  the  time  of  the  killing  was  immaterial  be- 
cause <tf  his  proximity  to  defoidant,  the  error, 
if  any,  in  ezcludinff  evidence  contradicting  the 
toBttmony  of  tlie  witness  given  before  the  exam- 
ining magistrate  with  regard  to  his  position 
with  reference  to  the  third  person,  was  not 
prejudicial,  as  it  conM  oot  have  utected  the 
credibility  of  the  witness. 

Appeal  from  Circuit  Court.  St.  Stands 
County;  Hance  N.  Hutton,  Judge. 

"Not  to  be  officially  reported." 

Qordon  Casteel  was  couTlcted  of  murder 
In  the  second  degree,  and  he  appeals.  Af- 
firmed. 

At  the  March  term,  1904,  of  the  St.  Fran- 
cis dicult  court  the  grand  Jury  returned  an 
indictment  against  the  appellant  diarglng 
him  with  murder  In  the  first  degree,  and  at 
the  March  term.  1906,  he  was  tried  upon  the 
plea  of  not  gull^,  found  guilty  of  murder 
In  the  second  degree,  and  given  10  years  In 
the  penitentiary.  Hto  motion  for  a  new  trial 
having  been  overruled,  he  appealed  to  this 
court. 

R.  3.  Williams,  fw  appellant  Bobt  !«. 
Rogers,  Atty.  Gen.,  for  the  State. 

WOOD,  J.  (after  stating  the  facte).  This 
is  the  second  appeal  in  this  case.  The  facts 
will  be  found  fully  stated  in  73  Ark.  162,  83  S. 
W.  963.  They  are  substantially  the  sams 


here  as  they  were  before,  exoe^  It  Is  omtcnd- 
ed  now  that  the  evldmce  failed  to  show  tbat 
the  death  of  Sanders  was  the  result  of  the 
shooting  by  appellant  There  was  abtmdant 
evidence  to  Justify  the  conclnskm  that  de- 
ceased was  killed  by  appellant  One  wit- 
ness said  he  "saw  the  flash,  heard  the  re- 
port and  Hall  [deceased]  fell  to  the  gronsd* 
and  said,  "1  am  shot  through  the  sum- 
ach."  "The  pistol  was  not  over  six  Incbes 
from  Sanders*  [deceased's]  body."  **Casted 
pulled  his  pistol  and  shot  him.**  Sanden 
(deceased)  was  shot  by  antellant  on  the 
night  of  25tb  December,  190S,  was  tnken  to  s 
ho^ltal  in  Memphli^  and  died  the  foUovbic 
Sunday.  Witnesses  testify  that  when  app^ 
lant  fired  deceased  dropp^  exclaiming.  "He 
has  shot  me  through  and  through  r*  The  pis- 
tol was  a  88  Smith  ft  Wessim.  Glirlstnias 
day  was  Friday,  and  deceased  was  allot  at 
7:80  p.  m.,  "through  and  through,"  wmn  car- 
ried to  a  hospital  In  Memphis,  and  brought 
back  Sunday  thereafter,  dead.  There  Is  tn 
the  record  a  note  In  the  examination  of  one 
ot  the  witnesses,  which  recites,  "The  witness 
here  goes  Into  detail,  with  Mr.  Andrews,  the 
prosecuting  attorney,  showing  the  relative 
position  of  the  deceased  at  the  time  of  the 
fatal  shot"  It  appears  also  from  the  form 
of  the  question  by  counsel  for  the  state  naked 
some  of  the  witnesses,  to  wit  "Tell  the  Jury 
what  was  said  ,  to  him,  and  all  the  drcnm- 
stances  leading  up  to  this  killing,"  etc  tbat 
the  fact  of  the  killing  by  appellant  wss  not 
denied.  The  state  assumed,  without  objec- 
tion from  appellant  that  the  kllUng  was 
done  by  him.  The  record  warrants  tiie  con- 
clusion that  appellant  raised  no  issue  an  to 
the  fact  of  the  killing  In  the  court  b^w. 
Inasmuch  as  he  did  not  object  to  the  form  of 
the  questions  on  the  part  of  the  state  that 
assumed  such  to  be  the  fact  we  take  It  he 
did  not  deny  the  killing.  The  refusal  of  the 
court  to  permit  the  defendant  to  prove  by 
Paris  Gtorman,  who  heard  Coy  Eldridge  tes- 
tify before  the  magistrate  at  the  examining 
trial  of  the  d^endant  on  this  same  ctiarge, 
that  Eldridge  testified  before  the  magistrate 
that  at  the  time  the  shot  was  fired  by  the  de- 
fendant he  was  standing  north  of  Rainbolt 
against  the  fence;  that  defendant  was  south 
of  Rainbolt  against  the  fence,  and  deceased 
was  southeast  of  defendant  and  dose  to  him 
— was  not  prejudicial  error.  If  error  at  alt 
for,  considering  the  proximity  of  the  witness 
Eldridge  to  the  appellant  the  deceased,  sod 
Rainbolt,  it  was  wholly  immaterial  whether 
the  witness  was  standing  "north  of  Rainbolt 
against  the  fence"  or  not  This  Is  the  only 
point  on  which  the  foundation  was  properly 
laid  for  the  Introduction  of  the  evidence  of 
Gorman,  and  It  conld  not  as  we  see  it  have 
possibly  affected  the  credibility  of  the  wit- 
ness Eldridge.  It  did  not  tend  In  any  ouo^ 
ner  to  contradict  blm  on  a  material  point 
The  Judgment  Is  affirmed. 
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COVINGTON  T.  BERRT. 

<Sii^au  Gourt  of  Arkansas.    Jalj  28,  1905.) 

1.  LnciTATioiis— Acrioit  Ann  NoKsmr— Ac- 
quisition or  N«w  Title. 

Where  a  second  action  of  ejectment,  io- 
stltuted  after  Buffering  a  nonsuit  in  the  first 
action,  is  based  on  a  title  acquired  by  plaintiff 
subsequent  to  the  commencetneot  of  the  first 
action,  limitations  do  not  cease  to  run  asainst 
the  Moond  action  until  tht  commencement  there- 
of, 

2L  E>TIDi:tTCB— SKCORDABT  BviDEIfCE— L088  07 
OUGINAL. 

A  transcript  of  the  record  of  the  state  land 
office  is  inadmissible  to  prove  a  conveyance 
from  the  state,  in  the  alraence  of  a  showing 
that  the  orisinal  patent  is  lost,  or  cannot  be 
produced. 

[Sd.  Note. — For  cases  in  point  see  toL  20, 
Cent  Dig.  Evidence,  H  1302,  1803.] 
8.  Public  Lands  —  Swamp  Land  —  Convkt- 

AircE  TO  Citizen. 

A  GMiveyance  of  land  aa  swamp  land  by 
the  state  to  a  citizen  shows  prima  facie  title 
in  the  citisen. 

4.  Taxation  —  DiEDB  —  Sumoniior  of 

SOBIPnOR. 

A  deed  executed  by  a  commini<mer  under 
a.  decree  to  enforce  the  myment  of  a  levee  tax, 
deacribing  the  land  as  "E.  pL  S.  B.  )4  Sec  30. 
6  N.  4  E.,  containing  6S  acres,"  is  not  mffi- 
ciently  certain  to  pass  title,  and  la  void. 
6.  Saice. 

A  tax  deed  describlns  the  land  as  the  "east 
part  of  southeast  quarter  of  section  SO,  9  N. 
4  B.  containing  60'Vioo/'  »■  not  sufficiently 
certain  to  i>aas  title,  and  is  void. 

Appeal  from  Circuit  Court.  Lee  Ooon^; 
Hanee  N.  Hutton,  Judge. 

BJectment  by  Bd  Berry  against  Lucy  Cot- 
tBigfym.  From  a  Judgment  tfa  plaintiff,  d»- 
fendant  appeals.  BerwMd. 

Ed  Berrr  brought  an  action  of  enactment 
■gainst  Lacy  CoTington  to  recover  6^  acres 
of  land  In  8t  Francis  eoanty.  This  land  was 
a  part  of  the  east  half  of  the  sontbeast  quar- 
ter of  section  SO,  township  S  north,  range  4 
east,  that  was  east  of  the  Bt  Francis  river. 
Tile  Choctaw  Ball  road  crosses  this  tract,  and 
the  ^  acres  In  controrersy  lay  wlfli  the 
railroad.  Tlie  plaintiff  claimed  to  be  the 
owner  of  that  part  of  the  east  one-half  of  the 
■ontheast  quarter  of  section  30  that  lay  east 
of  the  river,  containing  60.70  acres,  which 
Included  the  6^  acres  In  controTersy.  The 
defendant  pleaded  the  statute  of  limitations 
of  seven  years,  and  also  denied  that  plain- 
tiff was  the  owner  of  the  60.30  acres  east  of 
the  river.  The  first  action  brought  by  the 
plaintiff  against  defendant  to  recover  tbe 
land  was  begun  in  August,  1888.  The  chain 
of  title  set  up  In  this  action  was  as  follows: 
Conv^ance  from  the  United  Statra  to  the 
state  ot  Arkansas  by  the  swamp  land  act  of 
1860  (Act  Sept  28.  18C0.  c.  84;  9  Stat  519). 
from  the  state  to  B.  O.  telnkley  In  1868, 
from  B.  0.  Brlnkley  to  Hugh  McMurray  In 
1872;  tiiat  Bulneqnently.  in  1898,  the  heirs 
of  Brfnttoy  executed  a  deed  to  McMurray 
cwrectlag  a  misUike  made  In  a  former  deed 
of  B.  G.  BrlnU^;  and  that  A.  El  Ketchum, 
tlie  only  heir  of  McMurray,  afterwards  con- 
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veyed  the  land  to  plaintiff,  Berry.  A  nonsuit 
was  taken  In  the  action  In  March,  1000,  and 
a  new  action  commenced  In  August  1900. 
The  chain  of  title  In  this  new  action  Is  a 
grant  from  the  United  States  to  the  state, 
from  the  state  to  R.  C.  Brlnkley,  and  con- 
I  veyances  from  the  heirs  of  B.  C.  Brlnkley  to 
plaintllt  Berry,  dated  January  18,  180S,  and 
June  29,  1899.  The  complaint  also  set  out 
that  be  was  the  owner  of  tbe  land  by  virtue 
of  a  sale  under  a  decree  of  court  for  nonpay- 
ment of  levee  taxes,  and  also  by  purchase  at 
a  sale  for  nonpayment  of  state  and  county 
taxes.  On  tbe  trial  objection  was  made  to 
the  introduction  of  these  tax  deeds  on  tba 
groond  that  they  were  r<A6  on  accotmt  of 
an  Insufficient  description  of  tbe  land,  but 
the  objection  was  ovemiled.  The  court  per- 
mitted the  plaintiff  to  prove  tbe  c<mveyance 
from  tbe  state  to  B.  C.  Brlnkley  by  a  tran- 
script of  Ihe  record  of  the  state  land  office 
without  any  showing  that  Ihe  patent  from 
tbe  state  could  not  be  produced.  Vhe  court, 
among  other  instructions  given  at  request  of 
plaintiff,  told  the  Jury.  In  substance,  that 
they  should  find  for  the  ^alntlff  unless  there 
was  seven  year^  contlnuoos  adveras  xrasses- 
sioa  by  the  defendant  before  August  22. 
1898,  tbe  time  of  13ie  bringing  ttf  the  first 
atdt;  and  refused  the  request  <tf  the  defend- 
ant tiiat  tb»  statute  of  limitations  did  not 
atop  until  tbe  2612i  of  August  1900,  the  date 
of  th9  bringing  of  the  lest  action.  There 
was  a  verdict  and  judgment  in  favor  nt  the 
plaintiff,  and  defendant  appealed. 

W.  Gorman  and  N.  W.  Norton,  for  appel- 
lant John  Gatllng,  for  appellee. 

BIDDIGK.  J.  (after  sUtIng  the  facts). 
This  is  an  appeal  by  the  defendant  from  a 
Judgment  rendered  against  her  in  an  action 
of  ejectm^t  for  the  recovery  of  6)6  acres  of 
land.  There  had  been  a  ptlor  action  for  the 
same  land,  which  was  commenced  on  the 
22d  of  August  1900,  and  In  which  a  non- 
suit was  taken  In  March,  IfiOO.  Afterwards 
tbe  present  action  was  begun  on  tbe  26th  of 
Aivuat,  1900.  In  the  first  action  plaintiff 
relied  on  a  conveyance  from  Brlnkley  to  Mc- 
Murray and  one  from  the  beir  of  McMurray 
to  plaintiff.  After  tbe  commencement  of  the 
first  action  plaintiff  procured  deeds  from  tbe 
bdrs  of  Brlnkley  to  blmaelf.  In  tbe  second 
action  he  does  not  refer  to  the  conveyance 
from  Brlnkley  to  McMurray,  but  relies  on 
the  conveyance  from  tbe  bdrs  of  Brlnkley  to 
himself.  Defendant  pleaded  the  statute  of 
limitations,  and  her  counsel  contend  that  the 
two  suits  above  referred  to  were  based  on 
different  causes  of  action,  and  that  the  stat- 
ute of  limitations  did  not  stop  running  un- 
til  tbn  commencement  of  tbe  last  actlra. 
The  mere  fact  that  plaintiff  did  not  set  out 
his  chain  of  title  in  one  or  the  other  of  these 
suite  would,  we  think,  on  this  point  be  Im- 
material if  be  was  in  fact  the  owner  of  and 
seeking  to  sustein  tbe  same  title  in  eatA  ac- 
tion.    But  the  contention  of  defendant  la 
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Botmd  If  plaintiff  In  tbe  second  ai^on  Is  seek- 
ing to  maintain  a  title  acqtilred  subsequent 
to  the  commencement  of  the  first  action,  for 
such  title  gave  plaintiff  a  new  cause  of  ac- 
tion, and  the  fact  that  plaintiff  brought  a 
former  action  against  defendant  did  not  stop 
the  statute  from  running  against  plaintiff  on 
a  cause  of  action  acquired  after  the  com- 
mencement of  such  suit  That  Is  to  say,  if 
plaintiff  held  tbe  title  to  this  land,  or  any 
part  of  It,  at  the  time  of  the  commencement 
of  the  flrst  action  to  recover  the  land,  tbe 
statute  of  limitations  stopped,  as  to  the  land 
be  then  owned,  on  the  bringing  of  snch  ac- 
tion; but  if  he  acquired  title  to  it,  to  part 
ct  Itf  subsequent  to  that  time,  then  as  to  that 
part  be  bad  no  right  of  action  at  the  time  the 
ftnt  suit  was  brought,  and  the  statute  did 
not  stop  running  against  bis  right  to  recover 
until  be  acquired  title  and  began  tbe  new 
actitm.  It  takes  a  right  on  the  part  of  plain- 
tiff, and  a  violation  of  that  right  on  tbe  part 
of  defendant,  to  make  a  cause  of  action,  and 
until  plaintiff  acquired  title  to  the  land  the 
possession  of  the  d^ondant  did  blm  no  in- 
jury, and  gave  lilm  no  rlt^t  of  action  against 
ber.  PlaintUE  ^  not  set  out  or  read  In  evi- 
dence the  deed  from  Brinkley  to  McMur- 
ray  or  from  McMurray  to  blnit  and  we  are 
not  able  to  pass  on  tbose  deeds.  But  as  tbe 
chain  of  title  set  out  by  plaintiff  and  the  evi- 
dence tends  to  show  that  tbe  title  .to  at  least 
a  pmrtion  of  the  land  was  acqnired  by  plain- 
Ufl  subsequent  to  flie  commencemoit  of  tbe 
flrst  action,  we  an  of  tbe  oidnSon.  that  the 
court  erred  in  holding  generally  that  tbe 
statute  of  llmitetlons  stepped  running  on  the 
commencement  of  the  Bret  action.  Unton 
Pacific  By.  r.  Wyler.  IBS  U.  8.  285,  15  Sup. 
Ot.  877.  39  L.  Ed.  988;  Slcard  t.  Davis,  6  Pet 
124,  69  li.  Ed.  342;  Whalen  t.  Gordon,  95 
Fed.  806.  87  G.  O.  A.  70: 

The  objection  to  tbe  introdnctl<Hi  of  the 
transcript  ot  the  record  of  tiie  state  land 
office  should  have  been  snatalned,  in  tbe  ab- 
sence of  a  sbowing  tliat  the  orl^al  patent 
was  lost;  or  could  not  be  produced.  Carpen- 
ter V.  DresMer.t 

As  to  the  qnestbm  as  to  irtiether  tbe  land 
was  snffidnitly  described  in  the  various 
deeds  submitted  by  plalntUt:  It  is  not  ma- 
terial to  notice  tbe  description  of  the  land 
contained  In  tlie  deed  from  tbe  United 
States  to  the  state  for  the  reason  that  tbe 
title  to  the  swamp  land  of  the  state  does  not 
depend  alone  upon  that  deed,  but  upon  tbe 
grant  contained  In  the  statute  of  1850  (Act 
Sept  28.  18S0,  c.  84;  9  Stat  519).  The  fact 
that  ^e  state  afterwards  conve^d  this  land 
to  Brinkley  as  swamp  land  makes  out.  we 
tliink,  at  least  a  fair  sliowing  of  title  in  blm. 
The  deed  of  the  state  describes  the  land  as 
the  east  half  of  tbe  southeast  quarter,  giv- 
ing section,  range,  and  township,  which  la 
snffidently  certain.  The  deed  from  Folber, 
by  which  Folber.  as  commissioner,  to  en- 
force a  decree  for  the  payment  of  levee  tax- 

*]UliMrtiis  Utadlnfr 


es,  sold  and  conveyed  the  land  to  plalnui 
described  the  land  as  "E.  pt  S.  K.  14  Set  y-. 
5  N.  4  B.,  containing  63  acres,"  and  tbe  m 
deed  from  the  clerk  of  St  Francis  coimtj 
conveying  land  to  Beeves,  under  wblch  deed 
plaintiff  also  claims,  described  It  as  tbe  "tut 
part  of  southeast  quarter  of  section  30.  i 
N.  4  E.  containing  60  "Vioo-"  Tbesedesat^ 
tlons  might  possibly  be  construed  to  desa^t^ 
a  tract  in  tbe  shape  of  a  parallelogram  taken 
frun  the  east  side  of  the  quarter  section  it 
scribed,  but  the  evidence  shows  that  It  mt 
not  the  intention  to  sell  a  tract  In  that  aluwe 
Under  fbrmer  decisions  of  this  court  tbrn 
de8cr4>tlonB  are  not  suffldently  cwtaln  t> 
pass  title  in  a  proceeding  to  collect  tint 
and  these  deeds  are  void,  and  the  exeepOm 
to  them  should  have  been  sustained.  Bbota 
V.  Covington.  69  Arfc.  367,  68  S.  W.  790: 1^- 
arkana  Water  Oo.  v.  State,  62  Ark.  18&  35 
S.  W.  788;  Schattler  t.  GasslnelU.  06  Ait 
178,  19  S.  W.  746. 

For  the  reasons  stated,  tbe  Judgment  Is  n- 
versed.  and  the  cause  remanded  fiv  a  new 
trial,  with  leave  f<a-  either  party  to  amial 
pleadings. 


HOT  SPRINGS  ST.  R.  CO.  T.  CTARLTON. 
(Supreme  Court  of  Arkansas.    July  22,  VDOU  ) 

Stknt  IUilwats— Coixision  wrrH  Txbicli 
— NsaLiOENcs— QcssnoN  roa  Jubt. 
In  an  action  against  a  street  railroad  too- 
pany  for  personal  Injartes  caused  by  a  ooUiiiixi 
of  defendant's  car  with  plalntitTs  Tchid«,  Cfi- 
denoe  held  to  Jiutlfy  sobmision  to  tlw  Jmy  ti 
tbe  qnestitHi  of  defendant's  n^Ifgeiioe. 

[Bd.  Note.— F(v  cases  In  point;  sBi  voL  4& 
Cent  Dig.  Street  Bailroads,  |  2S1J 

Appeal  from  Circuit  Court  Garland  Coas- 
ty;  Alexander  M.  Duffle^  Jud^ 

Action  by  John  Charlton  against  the  Hot 
Springs  Street  Ballroad  Company.  From 
a  Judgment  for  plalntU^  fl^'V'y'^wt  appesli- 
AtBrmed. 

Charlton  recovwed  a  Judgment  against  ap- 
pellant .street  railway  company  for  fiSO 
for  personal  Injuries,  and  the  street  car  com- 
pany ai^ealfl.  There  was  a  conflict  In  tbe 
evidence  as  to  whether  there  was  a  8etti^ 
ment  of  the  action  Immedlat^y  after  tbe 
lnjm*y.  There  are  mat^al  conflicts  throngb- 
out  the  testimony,  but  this  statement  9i  flie 
evidence  which  the  Jury  had  a  rl^t  to  be- 
lieve, made  by  the  appellee,  tiie  court  flodi 
to  be  substantially  the  tecta  fairly  to  be 
deduced  from  the  testimony  most  favonUe 
to  the  appellee: 

"Appellee,  John  Cbarlton,  on  tlie  12tli  iv 
of  March,  1901,  was  driving  a  wagon,  loadeJ 
with  wood,  along  Park  avenue.  In  tbe  citr  oi 
Hot  Springs,  upon  and  along  which  is  locit- 
ed  a  line  of  street  raUroad,  owned  by  the 
Hot  Springs  Street  Ballroad  Oompany. 
the  side  of  the  railroad  track  where  appellM 
was  driving  there  was  a  dit<^  at  the  ed^e 
of,  and  running  parallel  with,  tbe  street,  aa^ 
so  close  to  the  street  as  to  make  it  a  c!«« 
drive  for  a  wagtm  to  pass  along  between  tiie 
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ditdi  and  the  car  track.  The  ditch  waa  Ckvm 
2  to  4  feet  deep,  and  tnm  4  to  6  feet  wide. 
One  of  the  mnleB  to  appellee's  wagon  waa 
afraid  of  the  cara^  and  would  thy  or  torn 
from  them  whenerer  he  law  them.  One  of 
appellant's  cars  came,  meeting  a^ellee,  and 
-was  from  SO  to  7B  yards  from  Urn  when  he 
obeerred  It    Being  afraid  that  his  mule 
would  talw  fright  at  the  car  and  throw  him 
and  Us  wagon  Into  file  ditch,  and  helleviiig 
that  he  had  ample  time  to  cross  over  the 
railroad  tnuA  to  the  other  side  of  the  street 
-to  a  place  of  safety,  he  turned  his  team 
and  droire  across  tito  track.'  The  team  and 
front  part  of  the  wagon  passed  over  the 
track,  bnt  the  ba<^  end  of  the  wagon  was 
struck  by  the  car  just  before  It  got  out  of 
reach,  ^e  motorman  In  diarge  of  the  car 
saw  appellee  and  his  wagon  about  the  time 
the  wagon  turned  to  cross  the  trade,  and 
sounded  his  gong;  the  wagon  beliw  at  that 
time  from  ISO  to  176  feet  away  ftom  the 
car.   The  usoal  speed  at  the  car  was  10  or 
12  miles  vec  hour,  hut  at  tiiat  time  it  waa 
traveling  about  half  speed,  and  waa  going 
upgrade.  A  passengO'  bn  the  car  attracted 
the  attention  of  the  motorman  about  the 
time  he  first  saw  ax^Uee  ISO  or  176  feet 
away,  and  handed  him  some  mraey  for  tick- 
ets, and  words  were  passing  between  the 
passenger  and  motorman.  and  the  motmnan 
paid  no  further  attention  to  a^ellee  or  his 
wagfm  until  the  passenger  warned  him  to 
lot*  out  or  be  would  run  into  the  wagon. 
Tbe  motorman  then  kwked,  and  saw  appel- 
lee crossli^;  the  trsck  about  20  w  SO  feet  in 
front  of  him.   The  team  and  front  part  of 
the  wagon  had  crossed  over  the  track,  and 
the  back  wd  of  tiie  wagim  was  still  on  the 
tra<^    The  motmnan  then  undertook  to 
rerme  the  peww  of  the  car,  but  made  a 
mlsbike  In  manipulating  the  appliance,  and 
did  not  check  the  speed  of  the  car,  and 
stmck  tlie  bade  end  of  the  wagm  jnst  b^ 
fore  It  left  the  trade.  The  force  of  the  col- 
lision tiirew  appellee  to  the  ground  and  In- 
flicted on  him  personal  injuries.  The  brakes 
to  the  car  wore  In  bad  oondltlim;  there  waa 
too  much  sladc  In  the  chain,  and  the  shoes 
to  the  brakes  were  worn  so  that  soffldent 
preBsnre  could  not  be  teought  against  the 
wheels  of  the  car  to  pn^rly  control  tiie 
speed.  The  motorman  discovered  the  defec- 
tive c<mdltion  of  the  brakes  on  the  first  trip 
out  with  the  car  that  day,  and  had  made 
seven  or  e^t  trips  wltii  the  car  before  the 
scddent,  passing  by  ttie  shops  of  the  com- 
pany on  each  trip.  The  evidence  also  tuided 
to  ihow  tiiat  direct  notice  had  been  brought 
to  the  eompai^  of  the  defective  condition 
of  tiie  brakes,  by  complaint  bdng  made  by 
the  motorman  who  had  charge  et  the  car 
the  day  before  the  accident,  to  the  employ^ 
of  the  MHonpany  whose  duty  it  Is  to  repair 
the  cars.   The  motorman  in  charge  of  the 
car  at  tiie  time  of  the  accident  did  not  try 
to  api^  the  brakes,  because  he  knew  they 
were  not  In  condition  to  be  of  use  under  the 


circumstances,  and  he  tried  to  stop  the  car 
by  reversing  the  power.  He  stated  that.  If 
tlie  brakes  bad  been  In  good  condition,  he 
could  and  would  have  stopped  the  car  before 
striking  the  wagon.  The  reverse  lever  which 
ISkB  motorman  tried  to  use  bad  also  been 
worn  until  It  was  loose,  and  the  motorman 
thought  that  bad  something  to  do  with  his 
not  being  able  to  properly  apply  the  revise 
lever." 

B.  W.  Bector,  for  aro^llant  Wood  &  Hen- 
d^son,  for  appellee. 

HlUi.  C.  3.  (after  stating  the  facts).  The 
respective  rights  and  duties  of  street  car 
companies  operating  on  public  streets  and 
persons  using  those  streets  with  vehicles  are 
fully  and  elaborately  set  forth  In  Hot  Springs 
Street  BalUroad  Co.  v.  Hildreth,  72  Ark.  572, 
82  8.  W.  24S,  It  Is  wholly  unnecessary— in 
factj  an  idle  task — ^to  reiterate  those  prlu- 
dples. 

The  first  contention  made  by  appellant  is 
ttiat  the  evidence  falls  to  show  negligence 
on  the  part  of  the  appellant,  and  that  it 
does  show  contributory  negligence  on  the 
part  of  the  appellee,  and  consequently  the 
court  eared  In  not  withdrawing  the  case 
from  the  Jury.  It  Is  Insisted  that  appellant 
was  entitled  to  Judgment  on  either  of  tiaese 
grounds.  The  court  is  of  opinion,  following 
the  Hildreth  Case  that  there  waa  suffldent 
evidence  of  negligence  on  part  of  the  com- 
pany to  submit  the  question  to  the  Jury,  par- 
ticularly the  negligence  of  the  motorman, 
having  his  attention  detracted  from  watch- 
ing ahead,  and  in  haTing  defective  braking 
am^llances,  rendering  an  earlier  stopping 
the  car  Impossible.  If  the  action  of  Chart 
ton  in  not  proi>erly  estimating  his  chance  (tf 
crossing  in  safety,  be  held  to  be  contributory 
negligence,  then  the  subsequent  action  of  tiie 
motorman,  eqiedally  knowing  the  omdltion 
of  the  car,  presented  the  question  of  want 
of  proper  care  after  discovering  the  negli- 
gence of  Oharlton. 

It  is  also  Insisted  that  the  evidence  estab- 
lishes a  settlement  and  payment  of  the 
amount  agreed  upon  In  satisfaction  of  the 
damages.  If  Chariton's  testimony  be  true, 
there  was  no  settlement  binding  upon  him. 
It  Is  tree  that  he  Is  contradicted,  and  his 
testimony  somewhat  discredited,  by  his  ad- 
missions, yet  these  wex«  all  questions  of 
fact  determinable  by  a  Jury.  The  case  should 
have  gone  to  the  Jury,  and  the  question  re- 
mains: Was  it  properly  sent  to  tiie  Juryf 

Hie  Instructions  are  assailed  upon  the 
same  grounds  that  similar  Instmctions  were 
assailed  in  the  Hildreth  Cas^  and  the  court 
Is  asked  to  re-examine  that  case,  and  fol- 
low the  rule  of  the  Georgia  court  there  pre- 
SCTted  tor  consideration.  Tiie  Hlldretii  Case 
is  in  accord  with  many  previous  and  wril- 
consldered  decisions  of  this  cour^  and  the 
Georgia  rule  shown  to  be  contrary  to  the 
settled  practice  In  this  state.   The  court  Is 
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of  tbe  opinion  th&t  the  Issues  were  properly 
sent  to  tbe  Jnry  upon  facts  legally  lofflclent 
to  sustain  tie  verdict 
Tbe  judgment  la  affirmed. 


WEIERMUELLER  t.  SCUIiLIN. 
(St  Lonta  Court  of  Appeals.  MisBonrl.  Nor. 
1808.) 

witnessbs— coxfctehot  —  contracts  with 

Dkcbdbnts. 

Rev.  St  1899,  I  4652.  prorldinK  that.  In 
actions  where  one  of  the  orEgiDal  parties  to  tbe 
contract  or  cause  ot  action  in  Issue  is  dead,  the 
other  party  to  such  contract  or  cause  of  action 
shall  not  be  admitted  to  testify,  does  not  pre- 
clude the  sorrlTiug  party  to  a  contract  from 
testifying  to  transactions  and  conversations  bad 
with  tbe  other  party  to  the  suit,  who  claims 
as  assignee  or  donee  of  the  deceased  party  to  the 
contract,  and  is  attempting  to  enforce  tbe  con- 
tract for  his  own  benefit 

[Ed.  Note.— For  cases  In  point  ne  60, 
Gent  Dig.  Witnesses.  H  630,  %4.I 

Appeal  from  St  Louis  CJIrcnlt  Coort;  War- 
wick Hough.  Jndgev 

Action  by  one  Welermti^er  against  Jamea 
Scullln.  From  a  Jndgmrait  to:  defendant; 
plaintiff  appeals.  Afflrmed. 

Plalntlft  Is  the  widow  of  Samuel  Weler- 
muelier.  The  evidence  of  plaintiff  tends  to 
show  that  on  his  deathbed  Samuel  Wel^ 
mneller  handed  plaintiff  a  piece  of  paper,  on 
which  was  written  tbe  following:  **8t  Loo- 
Is,  Mo.,  August  1888.  James  Scullln,  Debtor 
to  Samuel  Welermueller.  To  money  loaned, 
$250.00."  He  Bald  to  her:  "I  will  give  this 
to  you.  Ton  make  the  collectI(m  of  It  and 
ice^  It  yourself."  Plaintiff  testlfled  that 
some  time  after  tbe  death  of  her  bnsband 
she  presented  the  account  to  Scnllin,  and  he 
said  that  he  owed  it  and  would  pay  It  to  her 
as  soon  as  he  was  able,  and  on  May  6,  18d7, 
he  paid  her  $5  on  the  account  and  thereafter, 
from  time  to  time,  up  to  and  Including  Sep- 
tember 14,  1901,  he  made  small  payments  to 
tier,  ranging  from  $1  to  $10,  and  aggregating 
the  sum  of  $107.75;  that  after  September 
14,  1901,  he  refused  to  make  any  more  pay- 
ments on  the  account  Scullln  testlfled  over 
the  objection  of  plaintiff  as  follows:  'The 
first  time  she  came  she  said,  *X  understand 
that  yon  have  promised.'  In  tbe  first  place 
she  said  that  she  was  very  hard  up,  and  said 
she  did  not  have  any  money,  and  that  she 
understood  her  husband  to  say  that  I  have 
promised  to  pay  him  back  some  money  that 
he  had  paid  me  for  tiiose  teams,  and  I  told 
her  that  that  was  right— that  I  had  done 
that  She  aaked  me  how  mu^  ft  was,  and 
I  told  her  that  It  was  $140.  and  I  told  her 
that  I  had  promised  him  Just  before  he  died 
that  I  would  do  that  and  that  I  would  Just 
as  aoon  aa  I  was  able,  and  I  did  do  It  I 
paid  her  from  time  to  time  $5  until  I  bad  It 
more  than  paid  up.  In  fact  I  kept  giving 
her  money  until  she  came  to  me  with  her 
huaband,  and  then  I  to^  hex  that  that  set- 
tled it;  1  wouldn't  pay  her  any  more;  that 
I  had  more  than  paid  her  what  I  had  prom- 


ised to  pay  her.**  Ha  fnrtlira'  testlfled  that 
plaintiff  never  presented  any  account  to  him, 
and  that  he  had  never  promised  to  pay  her 
any  more  than  $140,  and  that  he  had  paid  hm 
over  that  amount;  that  he  paid  ber  mote 
than  he  owed  her  husband,  for  the  reason 
that  her  husband  had  been  a  particular  frleml 
of  bis.  and  that  he  had  been  in  hla  employ 
for  over  13  years,  and  he  wanted  to  help 
his  widow  along;  that  In  S^ember.  1901. 
she  came  to  him  and  told  blm  that  she  was 
married  again,  and  after  leambig  this  fact 
he  refused  to  give  ber  any-more  money.  The 
verdict  and  judgment  were  for  the  defend- 
ant  Plsintur  appealed. 

John  X  O'Ctmnor,  Cor  appellant:  Scnllhi 
&  Ghoptn,  fOr  respondent 

BLAND,  P.  J.  (after  stating  the  fsctsV 
Appellant's  contention  Is  that  Scullln  was  an 
Incompetent  witness  for  any  purpose,  and 
(^tes  section  4652,  Rev.  St  1880,  as  snstaln- 
Ing  this  contention.  Oounsel  misconceives 
tbe  scope  of  that  clause  in  the  section  whidi 
declares  that  'In  acticms  where  one  of  the 
original  parties  to  tbe  contract  oe  cause  of 
action  in  issue  and  on  trial  la  dead,  or  is 
shown  to  the  court  to  be  Insane,  the  other 
party  to  such  contract  or  cause  of  actioa 
shall  not  be  admitted  to  testify  eltiier  In  his 
own  favor."  ete.  Some  of  tbe  earli^  cases 
constmlng  this  clause  of  the  Becti<»i  seem  to 
lend  some  support  to  an>ellant'B  couslnie- 
tlon,  but  the  later  ones  have  given  tt  a  more 
equitable  construction,  and  hold  that  tbe  snr- 
Tlvlng  party  is  not  absolutely  cut  off  from 
testifying  at  all,  but  Is  a  competent  witness 
to  conversations,  transactions,  etc.,  had  with 
and  testlfled  to  by  a  living  witness,  in  re- 
spect to  the  contract  or  cause  of  action  la 
issue  and  on  trial.  Klrton  r.  Bull,  168  Mo. 
622,  68  8.  W.  927,  and  cases  dted  on  pan 
631  of  168  Mo.,  page  929  of  68  8.  W.;  Eyei^ 
mann  v.  Piron,  151  Mo.  107,  52  8.  W.  2ilU. 
Ab  was  said  in  Henry  t.  Bnddecke.  SI  Ma 
App.  330:  "The  spirit  of  the  stetute  Is  not 
to  close  the  month  of  the  living  party  to  a 
contract  where  the  other  party  is  dead,  un- 
der all  conditions  and  in  every  circumstance, 
but  to  close  bis  month  where  to  i^ermlt  him 
to  speab  would  give  him  an  advantage  which 
he  would  not  have  were  the  other  party  liv- 
ing." Tbe  transactions  and  conversation  to 
which  Scullln  was  admitted  to  testify  were 
bad  with  the  appellant  ft  living  person:  asiJ 
It  would  be  a  hard  rule  to  admit  plaintiff  lo 
testify  to  conversations  snd  promises  xna^'-v 
to  her  by  Scullln,  and  then  deny  him  tl^ 
right  to  contradict  such  convecsationa  a:.£ 
agreementa,  if  not  true.  This  view  of  tbr 
competency  of  Scullln  to  give  testimony  : 
was  admitted  to  give  disposes  of  appellant  ! 
objection  to  the  InsbucUons  given  and  rv- 
fused  by  the  court  The  Instructioas  givra 
are  supported  the  evidence,  and  fairly  asd 
fully  submitted  all  the  Issues  to  the  Jury. 

The  Judgment  Is  affirmed. 

BEYBURN  and  GOODE,  JJ,,  concv. 
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MAXEY  T.  STATE. 
(Supreme  Court  of  Arkansas.  July  8.  1005.) 

1.  MisDEiuunoBB  — Pboskoutios  oh  Affi- 
davit—AFFBAif—CiBouiT  OOUBT— JUBISDIO- 
TIOK. 

The  circQlt  court  has  jnriBdlction  of  an 
appeal  from  a  conviction  before  a  jostiea  of 
the  peace  on  an  affidavit  cbarsiiiK  violation  of 
Kirby's  Dig.  ft  1680,  declaring  that  ever7  person 
who  shall  convoy  into  any  yiU  anrthlng  useful 
to  aid  any  prlMatr  fat  his  Mcape  aball  m  pun- 
ished, etc. 

2,  Gbiuinai.  Law  —  Chamoi  aw  Vehub  ~ 
Gbouzvd  fob  Bbfubal. 

Where,  t»i  appUcatim  for  cliange  of  venue 
in  a  criminal  case  on  the  ground  of  prejudice 
of  the  inhabitants,  three  of  the  witnesses  who 
signed  affidavits  were  examined  by  the  court 
and  found  not  to  be  informed  as  to  the  con- 
dition of  the  minds  of  the  Inhabitants,  the  ac- 
tion of  the  court  in  overruling  the  motion  was 
not  arbitrary. 

[Ed.  Note. — For  cases  in  point,  see  voL  1^ 
Cent  Dig.  Criminal  Iaw,  |S  252,  253.] 

8.  Same— CiEcuiT  Coubt  Httlb. 

FallDEe  to  comply  with  a  drcuit  court  role 
that,  before  a  change  of  venue  shall  be  granted 
in  any  criminal  cause,  written  notice  of  the 
application  therefor  shall  be  given  to  the  state's 
attorney  three  days  prior  to  the  application,  is 
not  of  Itself  sufficient  reason  for  denying  a  mo- 
tion for  a  change  of  venue. 

4.  Sauk— EviDsncis— Supfbbbsion  of  Tesii- 

In  a  criminal  prosecution,  evidence  that  on 
the  day  before  the  trial  defendant  had  assaulted 
one  of  the  witnesses  tor  the  prosecution  was 
admissible,  as  showing  an  elrort  to  suppress 
testimooy. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent  Dig.  Orimlnal  Law,  {  782.] 

5.  SAin  — Appiaz.— Failtibc  to  Ezcbvt  at 

TXIAL. 

On  appeal  in  a  criminal  case,  objections  to 
evidence  which  was  not  excepted  to  in  the  trial 
court  will  not  be  considered. 

[Ed.  Note. — For  cases  in  point  15, 
Cent  Dig.  Criminal  Law.  {  £662!] 

6.  Save— Hakuless  Error. 

The  admission  of  incompetent  evidence 
over  objection  is  harmless,  where  the  same  facts 
are  shown  by  other  evidence  not  objected  to, 

[Ed.  Note. — For  cases  in  pdnt,  M  ToL  16, 
Gent  Dig.  Criminal  Law.  S  8188.] 

7.  Sahb— AiDiKO  Pbisonbb  to  Escafe. 

On  a  proaecntion  for  violation  of  Klrby's 
Dig.  I  1680,  punishing  the  conveying  to  a  pris- 
oner of  any  article  designed  to  aid  hfm  in  es- 
caping, evidence  that  the  prisoner  whwn  it  was 
charged  defendant  aided  to  escape  was  tried 
and  acquitted  was  Irrelevant,  but  harmless  to 
defendant 

8.  Sahz— Obnkbai.  Exception. 

A  general  exception  to  evideiiee.  not  point- 
ing oat  any  sctecific  objection,  is  insufficient  to 
raise  tiie  Question  of  error  In  Its  admission. 

[Ed.  Note. — For  cases  in  point,  see  vol.  IB, 
Cent  Dig.  Criminal  Law.  I  2671.] 

9.  Save— Elehentb  of  Offense. 

Under  Klrby's  Dig.  S  1680,  declaring  that 
every  person  who  shall  coavey  into  any  jail  any 
Instmment  proper  or  useful  to  aid  any  prisoner 
In  his  escape  snail  be  gailtv  of  a  misdemeanor, 
whether  such  escape  shall  be  effected  or  at- 
tempted, or  not,  the  conveying  to  a  prisoner  of 
an  instrument  designed  to  aid  him  in  escaping, 
with  intent  so  to  do,  makes  the  crime  complete, 
whether  there  is  an  acquiescence  or  co-operation 
«a  the  part  of  ttie  prisoner  or  not. 

68  8.W.— 64 


10.  Samb— ABouHBirr  to  Jitbt. 

In  a  criminal  prosecution,  remarks  of  a 

frosecnting  attorney,  merely  drawing  inferences 
rom  testimony  before  the  jury,  are  not  preju- 
dicial. 

Appeal  from  Clrcnlt  Court,  Independence 
County;  Frederick  D.  Feetberson,  Judge. 

R.  L.  Maxey  was  convicted  of  a  mlwle- 
meanor,  aod  appeals.  Affirmed. 

The  amended  record  1}roiie^  here  by  tbe 
Attorn^  Ctenwal  Aows  that  appellant  was 
convicted  before  a  Justice  of  the  peace  of 
Independence  comity  on  a  charge  made  by 
the  affidavit  of  tbe  prosecntliig  attorney  un- 
der tbe  fc^owlng  Btatnte:  "Vtvvey  person 
who  shall  ccmrey  into  any  JaU  or  place  of 
confinement  any  dlsgulsefl  instmment,  arms 
or  other  thing  propor  w  useful  to  aid  any 
prlsimer  in  his  escape,  with  the  Intent  Uiere- 
by  to  tacUttate  the  escape  of  any  inisoner 
lawfully  committed  to  or  detained  in  such 
jail  or  place  of  confinement  for  felony  mr 
othw  fTimlnat  frffense,  or  detained  therein 
for  any  violatbm  of  any  penal  statute,  or  any 
dvU  actlmi,  whether  such  an  escape  lAiall  be 
effected  or  attempted  or  not,  shall  be  deem- 
ed guilty  of  a  misdemeanor,  and  on  convic- 
tion be  fined  in  any  sum  not  less  than  one 
hundred  dollars  and  be  Impriaoned  not  less 
than  six  months."  Section  1680,  Klrby's  Dig. 
He  appealed  to  tbe  circuit  court,  was  tried 
t7  jury,  again  convicted,  and  fined  In  tbe 
*sum  of  $100  and  six  months  In  Jail,  and  ap- 
pealed to  this  court  In  the  drcuit  court 
appellant  moved  fw  change  of  venu^  sig;»- 
portUig  his  motion  by  tbe  affldavlts  of  him- 
self and  four  others  to  the  dfect  that  the 
minds  of  the  inhabitants  of  Independenoe 
county  were  so  prejudiced  against  him  that 
be  could  not  obtain  a  fair  and  impartial  Mai. 
The  prosecuUng  attorney  objected  to  the 
hearing  of  the  motion  for  change  of  Tnue 
because  no  written  notice  of  auch  motion 
had  been  served  upon  bim,  as  provided  by 
the  rules  of  the  circuit  court,  as  follows: 
"That  before  a  change  of  venue  ahall  be 
granted  In  any  cause  pending  on  the  crim- 
inal docket  of  thiB  court,  written  notice  of 
the  application  therefor  shall  be  given  to  the 
attorney  for  the  state  at  least  three  days 
prior  to  the  day  upon  which  the  application 
iB  made.  Upon  hearing  of  any  application 
for  a  change  of  venue,  the  defendant  will  be 
required  to  produce  In  court  tbe  persons 
making  the  supporting  affidavits.  The  court, 
after  examining  three  of  tbe  witnesses  who 
s^ned  the  supprntlng  affidavit  for  change  of 
venue,  called  upon  apiwUant  to  produce  the 
fourth,  but  appellant  was  unable  to  do  so. 
The  court  then  overruled  the  motion  for 
change  of  venue,  reciting  in  the  order  "that 
the  court,  after  hearing  tbe  cross-examina- 
tion of  the  supporting  affiants,  is  of  tbe  opin- 
ion that  such  affiants  were  not  Informed  as 
to  the  condition  of  tbe  minds  of  tbe  inhabit- 
ants upon  tbe  matter,  except  about  tbe  city 
of  Batesvllle,  and  for  this  reason,  and  that 
no  notice  of  this  application  bad  been  served 
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apon  tb«  proaecatliig  ai^tansy,  u  jworided 
by  the  rule  of  this  court,  the  court  Is  of  the 
opinion  that  the  lald  motion  be,  and  the 
■ame  Is  hereby,  o^erraled."  Other  facts  will 
be  stated  In  the  o^nlmL 

Hortcm  ft  Soatb,  tea  appellant  Bobt.  Lb 
Roger,  Atty.  Qen.,  for  tbe  State* 

WOOD,  J.  (after  stating  the  facts).  1. 
The  record  bronght  here  by  certiorari  on  mo- 
tl<ni  of  the  Attorney  Qraierat  shows  that  an 
appeal  was  taken  by  appelant  ttom  a  Jndg* 
ment  of  conviction  before  the  magistrate. 
Tbe  drcolt  court  therefore  had  no  jnrlsdlc- 
tltm. 

2.  The  drcnlt  court  did  not  arbitrarily 
overrule  appellant's  motltm  for  change  of 
venue,  but  examined  three  of  the  witnesses 
signing  the  supporting  affidavit  and  found 
that  th^  were  not  Informed  as  to  the  condi- 
tion of  the  minds  of  the  inhabitants  abont 
the  matter,  except  about  the  dty  of  Bates- 
vllle.  This  alone  was  sufficient  to  Justify 
the  court  In  refusing  tlie  motkm  for  change 
of  venue.  The  court  gave  as  en  additional 
reason  for  refusing  the  change  noncompli- 
ance by  the  appellant  with  Its  rules.  This 
was  no  legal  reason  for  refusing  a  motion 
ttx  change  of  venue,  where  the  statute  bad 
been  compiled  with;  and,  had  this  been  the 
only  reascHi  for  the  court's  ruling.  It  would 
have  bera  error.  But  having  auimlned  the 
witnesses  and  ascertained  the  facts,  as 
found  In  the  court's  order  ovmrullng  the  mo- 
tion, which  finding  Is  sustained  by  the  evi- 
dence, the  court^e  ruling  in  refusing  the  mo- 
tion cannot  be  considered  arbitrary,  and 
therefore  erroneous. 

3.  The  court  permitted  the  state's  witness 
Hall  to  testify  that  the  appellant  had,  on 
the  day  previous  to  the  trial,  assaulted  him 
and  used  abusive  language  towards  him. 
Tbe  appellant's  testimony  shows  that  the  as- 
sault on  and  abusive  language  to  Hall  was 
because  of  what  Hall  bad  sworn  before  con- 
cerning appellants  connection  with  tbe  crime 
charged.  Hall  was  to  testify,  and  did  testi- 
fy the  next  day.  The  testimony  tended  to 
show  the  animus  of  appellant  toward  the 
prosecuting  witness,  Hall,  on  account  of  the 
testimony  he  tiad  previously  given,  and  which 
he  might  be  expected  to  give  again  on  the 
morrow.  It  tended  to  show  a  disposition  on 
the  part  of  appellant  to  browbeat  or  intimi- 
date the  witness  Hall  on  account  of  his  tes- 
timony, and  in  that  sense  might  be  regarded 
as  an  effort  on  tbe  part  of  appellant  to  sup- 
press testimony  against  him. 

4.  Appellant  urges  that  it  was  error  for 
the  court  to  permit  witnesses  to  testify  in 
the  absence  of  appellant  to  conversations 
with  Hall,  in  which  he  made  statements 
damaging  to  appellant;  but  appellant  failed 
to  reserve  exceptions  to  the  ruling  of  the 
court  in  admitting  this  testimony,  and  the 
objection  made  here  tor  the  fliit  time  can> 
not  avail. 


6^  Tbe  testimony  of  J.  W.  8lz  tiiat  he  sz- 
amlned  the  charge  of  liuest  against  W.  J. 

Hall  and  ccnnmitted  talm  to  Jail,  wlttwnt  pR»- 
dudng  the  commitment  or  record,  w  ac- 
counting ttx  same,  If  enoneoua,  was  not 
prejudicial;  tar  the  witness  W.  J.  Han  bad 
already  testUled,  withovt  objection,  that  he 
had  been  committed  to  Jail  on  a  charge  (tf 
Incest  and  appellant  Umself  testified  that 
witness  Hall  had  been  In  Jail  on  that  charge. 

6.  The  fact  that  W.  J.  Hail,  whom  aM>el- 
lant  Is  alleged  to  have  Intended  to  assist  in 
escapliw  from  Jail,  had  been  tried  and  ac- 
quitted, was  irrelevant  to  the  charge  against 
appellant;  but  we  do  not  consider  It  prejudi- 
cial. However,  If  it  was  relevant  and  preju- 
dicial, appellant  saved  only  a  general  ex- 
cation  to  It  falling  to  point  out  tbe  sped- 
fled  reason  for  its  rejection.  This  was  not 
sufficient  Taughan  v.  State,  58  Ark.  333, 
24  8.  W.  886. 

7.  The  offense  Is  complete  under  the  srtmt- 
ute  when  any  person  shall  have  ctmvered 
into  the  Jail  or  iriace  of  conflnanoit  any- 
thing proper  or  useful  to  aid  any  prisoner  in 
his  escape  with  tbe  intent  to  fadUtate  the 
escape  of  any  prisoner,  whether  sucb  es- 
cape be  effected  or  attempted,  or  not  nie 
acquiescence  or  co-operation  of  Om  urtooner. 
which  annellant  contends  is  neoessair.  does 
not  seem  to  be  contemplated  by  tbe  act 
O^e  express  language  is  to  the  contrary. 

.  8.  Tbe  hill  of  exceptions  contains  the  fol- 
lowing: "Be  it  remembered  that  upon  tbe 
trial  of  the  above-entitled  cause  J.  O.  Yancy. 
attorney  for  the  state,  made  the  ftdkvwing 
Impnqier  and  prejudicial  remaAK  'Bob 
Maxey  knew  that  dead  men  tell  no  ilea,* 
and  saying  that  'Maxey,  the  defendant  in- 
tended to  kill  Hall  on  bis  escape.'  and  Bay- 
ing 'They,'  meaning  tbe  defendant's  attor- 
neys, 'ask  you  to  believe  that  Mcn^an  woold 
be  guilty  of  such  a  scheme  as  this,  and  yon 
must  believe  that  Iforgan  would  stoop  to  in- 
stigate a  scheme  of  this  kind  of  tbat  Bob 
Maxey  is  guilty' — to  whldi  remark  llie  de- 
fendant at  tbe  time  excepted,  and  asked  tiie 
court  to  Instruct  the  same  from  the  Jury, 
which  was  hy  the  court  overruled,  wUcb 
ruling  of  the  court  he  at  the  time  exc^ited 
and  asked  that  bis  exoeptiuis  be  noted  of 
record,  which  was  acc<ntUngly  done,**  The 
above  record  shows  tbat  the  circuit  court  re- 
garded the  remarks  of  the  attorn^  as  Im- 
proper and  prejudldal,"  but  notwlthstmnd- 
Ing  this,  he  overruled  ttie  motion  tor  a  new 
trial,  setting  up  sndi  remsrks  as  tbe  flfteeuth 
ground  in  such  motion.  This  record  presents 
the  somewhat  anomalous  condItI«i  of  tbe 
circuit  Judge  expressing  an  oplnl<m  as  to 
the  effect  of  the  remarka  objected  to,  but 
failing  to  give  the  appellant  the  benefit  of 
his  opinion  by  granting  his  motion  for  a 
new  trial.  As  the  learned  trial  Judges  not- 
withstanding bis  declaration  that  tita  re- 
marks of  the  attorney  set  out  above  wve 
"Improper  and  prejudldal,"  refused  tbe  ap- 
pellant's motion  tet  a  neir  trial,  tbe  qoes- 
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tion  is  presented  to  us  as  to  whether  tiie 
remaifes  irere  leal^  "ImpropCT  aad  preju- 
dicial,'* the  dedaratlon  of  the  cbcnlt  Judge 
to  the  contrary  notwlttaalandliig.  The  irlt- 
neu  Hall  bad  testified  that  the  appellant 
bad  hit  blm  on  the  bead  and  knocked  him 
down,  and  that  Crom  the  effect  of  sncb  blow 
he  was  In  bed  condition  and  sutferlng  from 
naroosneaa  at  the  time  of  giving  bis  teiAi- 
mony.  These  was  nothing  b^ond  this  to 
Indicate  the  diaracter  of  the  asaanlt  that 
was  made  the  appellant  on  tiie  witness 
Hall,  and  this  was  hardly  sufficient  to  Justi- 
fy liie  attorney  In  reaching  the  conclusion 
that  It  was  the  intention  of  the  aiq;>ellant, 
by  this  assault,  to  kill  the  witness  Hall,  in 
order  to  get  rid  of  his  testimony,  as  Indi- 
cated by  the  langoage  which  the  attorney 
used.  Still  file  teeta  upon  which  be  inredt- 
cated  bis  opinion  were  before  the  Jnry,  and 
as  sensible  men  we  must  assume  that  they 
gave  the  opinion  of  the  attorney  as  to  these 
facta  no  more  or  greater  consideration  than 
the  facta  themselves  Justified.  In  this  view, 
we  do  not  see  how  the  remarks  concerning  the 
assault  could  have  been  prejudldal.  Likewise 
as  to  what  was  said  as  to  Sheriff  Morgan. 
The  facts  were  all  before  the  Jury,  upon  which 
the  attorney  was  expressing  bis  opinion.  It 
was  no  more  than  an  c^lnlan  which  he  was 
expressing.  The  learned  counsel  for  appel- 
lant say  "that  the  proof  on  the  part  of  the 
state  showed  conclnslTely  that  the  sheriff 
was  a  party  to  the  sdieme  to  induce  the  de- 
fmdant  to  Tlolate  the  law  by  committing 
the  act  for  which  be  was  tried  In  this  case." 
This  being  the  opinion  of  counsel  tor  ajfpel- 
lant  as  to  the  ctmduct  of  Sheriff  Morgan  in 
connection  with  the  transaction.  It  was  cer- 
tainly legitimate  argument  tor  counsel  for 
the  stete  to  «presB  the  opinion  that  what 
the  sheriff  did  In  connection  with  tiie  matter 
must  be  attributed  to  innocent  and  proper 
motiTes,  and.  If  so,  the  appellant  was  guilty. 
JWe  do  not  find  the  r«narfea  complained  ot 
prejudicial  to  ax^ellant 

Having  considered  all  the  asslgnmente  of 
error  in  the  order  presmted  In  an)ellant*8 
brief,  and  finding  no  reversible  error,  tbe 
judgment  is  affirmed. 


BOTNTON  V.  ASHABRANBR. 
(Supreme  Court  of  Arkansas.   July  29,  1005.) 

1.  Secohoast  BvioincK— CxBrnriKo  Tbah- 
BCBiPT  or  Record. 

A  certified  transcript  from  tbe  Land  Office, 
showing  tbe  record  of  the  issoance  of  a  patent, 
is  not  admuaible  in  evidence,  in  the  absence  ox 
any  proof  of  the  loss  of  the  original. 

[Ed.  Note. — For  cases  in  point  see  voL  20, 
Cent  Dig.  Evidence.  H  1802.  1808.] 

2.  DOOUlfBNTABT  BVJDENOB  —  TlKS  lOB  Ex- 
CKFTIONB. 

Under  the  express  proTlsIons  of  Elrby'a 
Dig.  H  2748,  8190,  exceptlcos  to  depositions 
and  documentary  evidence  axe  to  be  determined 
before  final  submissiwi. 


8.  Appeai.— AmsauncK  on  Mksits  — Nxw 

Tbial, 

In  an  action  to  recover  land,  plaintiff  of- 
fered in  evidence  a  certified  transcript  of  a 
record  from  the  General  Land  Office  to  prove 
title.  This  was  admitted  over  objection  oa  the 
ground  that  It  was  secondary  eridence  and  no 
fonndatkm  had  been  laid,  but  the  court  decided 
for  defendant  en  other  groanda.  H«14,  that  <m 
appeal  a  determination  that  the  transcript  was 
not  admissfble  as  original  evidence  did  not  re- 
quire an  affirmance  on  the  merits,  despite  Inter- 
TOilng  emus.  In  favor  of  defendant  bat  that 
plainuff  was  entitled  to  a  new  trial,  in  ord^  to 
^ve  him  an  oppwtunity  to  render  his  evidence 
competent  by  uying  proper  foundatI(». 

Supplementel  opinion.  For  tormer  (pin- 
ion, see  88  S.  W.  666. 

HILL.  C.J.  This  case  was  decided  at  this 
term,  and  is  yet  within  control  of  the  court, 
and  the  court  has  concluded  that  It  erred  In 
ite  ruling  on  a  question  of  evidence,  and  of 
ite  own  motion  has  decided  to  recall  tiie 
mandate  and  insert  this  additional  opinion 
therein  for  tbe  guidance  of  tbe  (Aancery 
court,  and  to  modify  tbe  decree  beretof(»« 
entered,  so  as  to  remand  for  farther  proceed- 
ings, Instead  of  remanding  with  peremptMy 
directions  to  rater  Judgment  for  appellant 
The  appellant,  to  prove  his  chain  of  title, 
offered  a  duly  certified  transcript  from  tbe 
Land  Office  showing  tbe  record  of  the  issu- 
ance of  a  patent  to  Cross.  The  appellee  ob- 
jected to  ite  introduction  on  the  ground  that 
it  was  not  the  best  evidence,  the  loss  of  tbe 
original  not  having  been  proved.  Tbe  court 
overruled  this  objection,  and  the  appellee 
duly  excepted  to  the  ruling.  Tbe  court  de- 
cided the  case  In  favor  of  the  appellee,  Asha- 
braner,  upon  a  totally  different  proposition. 
Upon  the  hearing  In  this  court  appellee  in- 
sisted that  Ite  exception  was  well  token,  and 
appellant^s  title  not  properly  proved,  and  on 
the  whole  record  "Uie  case  ought  to  be  affirm- 
ed, evm  If  tbe  court  did  not  susteln  his  other 
contentions.  The  court  held  that  tbe  tran- 
script was  original  evidence  and  properly 
admitted.  Two  other  cases  have  come  here 
where  the  same  point  has  been  fully  dis- 
cussed, and  the  court  has  concluded  that  It 
erred  In  tUs  case  In  holding  the  certified 
copy  of  the  tnmscript  to  be  original  evidence, 
and  sufficient  to  prove  the  transfer  without 
laying  proi>er  foundation  for  Ite  Introduction 
as  secondary  evidence.  The  question  Is  ful- 
ly discussed  In  Carpenter  v.  Dressier,  this 
day  decided,^  and  the  opinion  therein  will 
be  made  a  part  hereof  In  tbe  mandate. 

It  does  not  follow,  from  this  diange  Dt  the 
ophilon  of  tbe  court  ixa  this  question,  that  the 
case  should  be  affirmed.  The  ciiancellor 
held  the  evidence  competent,  and  based  his 
adverse  decision  on  other-grounds,  and  there- 
by did  not  give  the  appellant  an  t^ortonlty 
to  render  this  evidence  competent  by  laying 
the  proper  foundation  then,  or  snfferiiv  a 
nonsuit  and  bringing  his  action  anew,  wh^e- 
In  he  could  have  his  evidence  In  proper 
shape  to  be  admissible.  Tbe  practice  con- 
templates that  exceptions  to  depositions  and 

'Rthtirtng  pending. 
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documentary  evidence  be  determlDed  before 
final  submission.  Bee .  MctlODS  2743, 
KIrby'a  Dig.  Tliis  enables  a  party  to  nonsuit 
when  he  has  mistaken  the  competency  of  his 
e^dence  and  otherwise  protect  his  rights. 
It  would  be  manifestly  onjust,  and  contrary 
to  the  better  practice,  to  permit  a  defeat  to 
an  apjKllate  court  on  an  ezceptlcm  to  erl- 
dence  ruled  in  favor  of  the  appellant,  thore- 
by  throwing  him  ofT  his  guard  and  preventing 
him  ftom  properly  protecting  his  rights* 
^en  the  decision  is  against  him  on  totally 
dlfferrat  grounds.  Such  a  case  is  sot  one 
for  the  application  of  the  rule  to  affirm  when 
on  the  -whole  record  the  Jadgmoat  Is  right, 
although  wrong  reasons  are  given  for  it,  but 
rather  to  a  case  calling  tta  a  remand  tor  tva- 
ther  proceedings  wherein  it  to  shown  tbat 
the  case  to  not  fully  devdoped  on  account 
of  an  error  of  the  court  or  a  mistake  of  the 
party  as  to  his  remedy,  when  the  intereste 
of  Justice  require  the  whole  case  to  be  more 
fully  devel(H>ed. 

The  Judgment  to  modified  to  the  extent 
that  the  cause  to  reversed  and  remanded  for 
further  proceedings  not  Inconsistent  here- 
with. 


UcKINNBT  T.  STATE. 

(Conrt  (tf  Otffllnal  Appeals  of  Texas.  June  14, 

1909.) 

1.  CannnAL  Law— Ihbtbttctionb  ArrBs  Rb- 

TIBEUBNT  or  JUBT  —  TlSTIMONT  OF  WlT- 
NC88. 

Under  White's  Ann.  Oode  Cr.  Proc.  art. 
734,  iffoviding  that  if  the  jury,  after  retiripg, 
ask  fnrtber  ioBtructioDs,  tae  court  ma;  givo 
them  in  writing,  it  is  proper,  where  they,  after 
retirement,  ask  that  the  testimony  of  a  witness 
be  read  to  them,  for  the  court  to  inform  them 
In  writing  that  they  cannot  have  the  testimony 
read  to  them,  but  that.  If  there  Is  a  disagree- 
ment among  them  as  to  his  testimony,  they  can 
request  the  court  to  tiave  him  brought  back  on 
the  Btand,  and  have  him  detail  that  part  of  bis 
testimony  about  which  they  disa^ee ;  such  pro- 
ceedings being  authorized  by  article  735. 

2.  Sauk— Habulrss  Bbbob— Tbstimont  as  to 
Deferdart's  Mentai.  Gapacitt. 

Defendant  Is  not  prejudiced  by  teatimonv 
of  witnesses  that  in  their  opinion  he  had  sum- 
dent  mental  capacity  to  know  it  was  wron^;  to 
attempt  to  kill  prosecutor,  this  tieing  admitted 
when  the  court  was  of  the  opinion  that  the 
evidence  made  an  issue  whether  defendant  at 
the  time  of  offense  was  under  the  age  ot  13 
years,  and  having  been  withdrawn  when  the 
court  was  satisfied  that  no  such  Issue  was 
raised. 

3.  Saug— GoNFESSiORB— InsnttTCTions. 

A  charge  that,  where  the  state  puts  a  con- 
fession  in  evidence,  the  whole  of  it  is  to  be 
taken  together,  and  the  state  bound  by  it,  un- 
less it  is  shown  to  be  untrue  in  whole  or  part, 
though  unneceBsary,  there  being  other  testimony 
than  the  confession,  is  in  proper  form,  even  if 
the  confession  was  relied  on  alone  tar  con- 
viction. 

4.  Same— AccoicFUCB  TEsnuonr— Gobbobo- 
bation— I  nstbuctions. 

Though  It  is  better  practice  to  follow 
White's  Ann.  Oode  Cr.  Proc.  art.  781,  provid- 
ing that  a  conviction  cannot  be  had  on  accom- 
plice testimony,  "unless  corroborated  by  otlw 


evidence  tending  to  connect  defendant  with  As 
offense  committed,"  a  chaz^  is  not  erroDeoaa 
because  merely  reqalring  corroboratl<m  by  eri- 
dence  tending  In  '%ome  d^ree"  to  connect  de* 
fendant  with  the  offense. 

6.  Sauk— CiBomiSTAnTiAX,  BvioBiTca. 

A  case  Is  not  one  of  drcnmstsntla!  evi- 
dence, where  Uiere  Is  a  ocmfMslon  of  defraadant 
and  testimony  of  an  accomplic*  that  defendant 
did  the  act 

Appeal  from  District  Court;  Orayson  Goon- 
ty;  B.  L.  Jones,  Judge. 

Vmi  McKinney  was  convicted  of  assault 
to  murder,  and  appeals.  Affirmed. 

Howard  Martin,  Asst  Atty.  6ml,  fOr  flie 

State. 

BROOKS,  J.  Appellant  was  convicted  of 
assault  to  murder,  and,  being  under  14  years 
Of  age,  his  punishment  was  fixed  at  confine- 
ment In  the  state  reformatory  and  bouse  of 
correction  for  a  term  of  five  years.  The  tes- 
timony shows  substantially  that  A.  Thomas, 
the  assaulted  party,  a  vender  of  fruits  and 
chile,  was  shot  by  appellant,  who  was  ac- 
companied by  Marvin  Rhodes  at  the  time  of 
the  shooting;  Rhodes  being  a  small  boy. 
Prwecutor  at  the  time  of  the  shooting  was 
In  bed  at  his  place  of  business.  The  shoot- 
ing occurred  between  K  and  6  o'dock  in  the 
morning.  Prosecutor  testified  that  npoa 
hearing  a  noise  at  the  door  be  partly  opened 
It,  and  a  shot  was  fired,  wounding  him.  The 
state's  testimony  shows  that  the  wound  was 
Infilcted  with  a  22-<:alIber  target  rifle.  T^e 
state  introduced  appellant's  confessioo. 
However,  in  this  confession  appellant  states 
that  his  c<Hnpajilon,  Marvin  Rhodes,  did  the 
sbootlng;  that  he  and  Marvin  had  agreed  to 
shoot  the  old  man  (prosecutor)  t>ecause  he 
had  sold  them  some  chile  the  day  before  of 
an  inferior  grade.  The  state  Introduced  Mar- 
vin Rhodes,  and  he  testified  that  appelant 
did  the  shooting.  The  first  bill  of  exceptions 
relates  to  the  refusal  of  the  coort  to  Instruct 
the  Jury  peremptorily  to  find  a  vodict  of  not 
guilty.  We  do  not  think  tbere  was  any  er- 
ror In  this,  since  both  the  confession  of  ap- 
pellant and  the  testimony  of  the  accomplice, 
with  the  other  evidence  In  the  case,  support 
the  verdict  of  the  Jury. 

Bill  of  exertions  No.  2  shows  that,  aft« 
the  jury  had  retired  to  consider  Uielr  verdict 
they  propounded  to  the  court  the  following 
question:.  "The  Jury  desires  to  hear  Uie  tes- 
timony of  W.  B.  Bussell  read  to  thrai.  "W. 
W.  Paries,  Foreman."  The  court  informed 
the  Jury  in  writing  that  vonder  Hm  law  tbey 
could  not  have  the  testimony  read  to  tliem; 
but,  if  there  was  any  disagreement  among 
them  as  to  the  testimony  of  any  at  the  wit- 
nesses, they  could  request  the  conrt  to  have 
the  witness  brought  back  on  the  stand  and 
have  him  detail  Uiat  part  of  the  testimany 
about  whldi  file  Jury  disagreed.  Thta  in- 
struction was  clearly  correct;  vo6a  artl<4e 
734,  H  875-877,  White's  Ann.  Oode  Cr.  Fioc.; 
Oonn  T.  Stete,  11  lax.  App.  890. 

Bllto  8  and  6  relate  to  the  action  <tf  ttae 
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court  permitting  the  wltneai  Bauell  to  be  re- 
called at  tbe  Instance  of  the  Jury  and  again 
detail  his  teatlmony.  In  tbta  there  waa  no 
CTTor.  White's  Ann.  Code  Cr.  Proa  art  .T8S. 

BUI  No.  6  abowa  that  the  state  was  per- 
mltted  to  prove  by  Sheriff  Rnsaell  and  Bnd 
Boberta,  dty  marahal,  that  In  their  c^lnlou 
appellant  had  saflBcIoit  mental  capadly  to 
know  It  was  wrong  to  attempt  to  kUl  prose- 
cutor. Appended  to  the  bill  Is  this  explana- 
tion: fThat  at  the  time  the  qnestlon  wae 
asked  with  reference  to  the  mental  capacity 
of  defuidant  tiie  court  was  of  Om  <Q)lnlim 
that  tbe  evidence  as  to  dtf  endantf  a  age  made 
an  IsBoe  as  to  wbetber  d^endant  was  under 
the  age  of  13  yean  when  It  was  alleged  he 
committed  the  offense,  hot  after  IsTMtlga- 
tloa  of  the  record  the  court  became  satisfied 
DO  such  Issue  was  raised  and  then  withdrew 
the  testimony."  The  record  before  ns  shows 
that  defendant  was  IS  years  of  age.  We  see 
no  reason  for  holding  that  this  testimony^ 
and  especially  Its  sobseqnrat  exclusion* 
could  have  Injured  appellant  The  mere  ad- 
mission  of  the  testimony  would  Indicate 
some  doubt  as  to  the  mental  condition  of  ap- 
pellant and  to  that  extent  redounded  to  his 
benefit 

Appellant  complains  of  the  following  por^ 
tion  of  the  court's  charge:  "You  are  further 
Instructed  that  where  the  state  puts  a  oon- 
feeelon  In  eTideace,  tbe  whole  of  said  con- 
fession is  to  be  taken  together,  and  the  state 
bound  by  It  unless  It  is  shown  tqr  the  evi- 
dence to  be  untrue  In  whole  or  in  part"  It 
was  not  necessary  for  the  court  to  have  giv- 
en this  charge,  since  there  was  other  testi- 
mony than  the  conf^lon.  However,  the 
charge  of  the  court  was  In  proper  form,  If 
tbe  confession  was  relied  upon  alone  for  con- 
viction. Pharr  v.  State,  7  Tex.  App.  472; 
Jones  V.  State,  29  Tex.  Cr.  App.  20,  13  S. 
W.  990.  25  Am.  St.  Rep.  Tlfi;  Slade  v.  State 
(Tex.  App.)  16  S.  W.  253. 

On  the  .  question  of  accomplice,  the  court 
charged  the  Jury  as  follows:  "You  are  in- 
structed that  under  the  law  of  this  state  a 
person  cliarged  with  a  crime  cannot  be  con- 
victed upon  the  evidence  of  an  accomplice, 
unless  the  testimony  of  such  accomplice  is 
(X»rroborated  by  other  evidence  tending  to 
connect  the  defendant  with  the  commission 
of  tbe  offense  charged;  and  the  corrobora- 
tion Is  not  snfl3clent  if  it  merely  shows  the 
commlsBlon  of  the  crime.  An  'accomplice/ 
aa  the  word  Is  here  used,  means  any  one  con- 
nected with  the  crime  committed,  either  as 
principal,  an  accomplice,  an  accessory,  or 
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otherwise.  It  mean*  a  pwaoif  who  Is  con- 
nected with  the  crime  by  unlawful  act  or 
omission  on  his  part  trsjisplrlng  either  be* 
fore,  at  the  time  of,  or  after  the  commladm 
of  the  crime,  and  whether  or  not  he  was 
present  and  participated  in  the  commission 
of  the  crime.  The  corrobrastive  evidence 
must  be  such  aa  of  Itself,  and  without  the  aid 
of  the  testimony  of  the  accomplice,  tends  In 
•ome  degree  to  show  that  tbe  d^mdant  was 
engaged  in  tiie  commission  of  the  crime. 
And  where  drcumstanees  are  relied  upon  as 
corroboration,  these  drcumstanees  must  be 
crimlnatlTe;  that  Is,  fliese  drcumstanees,  If 
the  accomplice  had  not  testified  at  all,  must 
to  some  extat  be  Inconsistent  with  the  In- 
nocence of  defendant  of  the  crime  chai^^. 
So,  if  yon  believe  from  the  evidence  that  the 
witness  Marvin  Rhodes,  who  has  testified  be- 
fore you,  is  an  *accomplIce,*  within  the  mean- 
ing of  that  word  as  used  in  this  charge,  then 
you  cannot  convict  the  defendant  on  his  tes- 
timony, even  though  you  should  believe  his 
testimony,  unless  yon  believe  bis  testimony 
has  been  corroborated  by  other  evidence  In 
tbe  case,  outside  of  his  testimony,  and  out- 
side of  any  evidence  tbat  may  mertiy  show 
the  commlaalon  of  the  crime,  that  tends  In 
some  degree  to  connect  defendant  with  the 
commission  of  the  oCEense  charged;  and  you 
must  further  believe  from  tbe  evidence  that 
tbe  facts  and  circumstances  relied  upon  by 
the  state  as  corroboration  are  criminative— 
that  is.  Inconsistent  to  some  extent  with  the 
Innocence  of  defendant  of  such  unlawful 
UUlng."  Appellant  criticises  said  charge,  as 
we  understand,  because  tbe  court  says  the 
evidence  must  tend  in  some  degree  to  con- 
nect defendant  with  the  commission  of  the 
offense,  and  that  by  the  use  of  tbe  words 
"some  degree"  the  court  required  less  cor- 
roboration than  the  statute.  Article  781, 
White's  Ann.  Code  Or.  Proc.,  reads,  "Unless 
corroborated  by  other  evidence  tending  to 
connect  defendant  with  the  offense  commit- 
ted." For  decisions  on  this  question,  see 
section  997,  White's  Ann.  Code  C^.  Proc.  In 
Jones  V.  State,  3  Tex.  App.  575,  a  charge 
containing  the  language  here  criticised  on 
the  question  of  corroboration  was  approved. 
However,  we  believe  tbat  it  la  better  practice 
to  follow  the  statute.  This  is  not  a  case  of 
circumstantial  evidence.  Appellant's  confes- 
sion takes  it  out  of  the  rule;  and,  besides,  the 
testimony  of  Marvin  Rhodes  clearly  does  so. 

The  evidence  is  sufficient  to  support  the 
verdict  of  ttie  jvajf,  and  tbe  Judgmrait  la  af- 
firmed. 
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OITY  OF  SCDALIA  ex  leL  OILSONITB 
CONST.  CO.  V.  MONTGOMERY  et  aL 
(8t  Looia  Oonrt  of  Appeals.  MiasoorL  Marcb 
16,  1004.) 

1.  Stebet  Ikpbovkubnts  —  Cnr  Councils 
Adoftiok  of  Repobt  of  Couuittee. 

A  city  coandl,  authorieed  by  Laws  18&2- 
98,  p.  02,  fi  110,  to  make  a  street  improTsment 
for  which  a  special  tax  bill  Is  to  be  issued  only 
where  a  majority  of  resident  property  owners 
liable  for  the  tax  do  npt  file  their  protest 
ogainat  the  improvement,  adopts  the  report  of 
a  conmiittee  that  a  ilemoQBtrance  was  Insaffi- 
cimt  by  introducing  and  paving  an  ordinance 
for  the  improvement  after  the  report  was  re- 
ceived and  placed  on  file,  though  this  is  not  In 
strict  accord  with  a  parliamentary  code  adopted 
by  its  rules  for  guidance  of  its  deliberations. 

2.  BAMB— Jt7BISDICTI0N  —  CoRfXCrSITKNBSS  OF 

Couhoii.'b  FiNDino. 

Under  Iaws  1802-93,  p.  92,  |  110,  pro- 
viding that  If,  within  10  days  after  publication 
of  a  resolution  by  a  cit?  council  declaring  neces-' 
sary  a  street  improvement  for  which  a  special 
tax  ia  to  be  levied,  a  majority  of  the  resident 
owners  of  the  prop«i7  liable  for  the  tax  shall 
not  file  their  protest,  the  council  shall  have 
power  to  cause  the  improv^ents  to  be  made, 
no  jurlsdictioa  to  make  the  improvements  vesta 
in  the  council,  except  oq  assent  of  the  majority 
of  the  property  owners  manifested  by  failure  to 
dissent;  aod  the  council's  finding  of  such  as- 
sent is  not  conclusive. 
8.  8 AKK— Withdrawal  fbou  Pbotest. 

Undw  Laws  1892-93,  p.  92,  fi  110,  giving 
a  city  oonncll  jurisdiction  to  make  street  im- 
provements for  which  a  special  tax  bill  is  to 
be  issued  only  if  a  majority  of  the  resident 
owners  of  the  property  liable  for  the  tax  shall 
noti  within  10  days  after  publication  of  the 
council's  resolution  that  the  improvement  Is 
necessary,  file  their  protest  against  the  immove- 
ment,  signers  of  a  protest  filed  may  withdraw 
therefrom  within  the  10  days. 

4.  Samb— AcnoH  ON  Special  Tax  Bill— Ev- 
idence. 

Under  Laws  1892-93.  p.  93,  |  113,  pro- 
viding that  special  tax  bills  for  a  street  Im- 

grovement  shall  in  an  action  thereon  be  prima 
tele  evidence  of  the  regularity  of  the  proceed- 
ings, defendants,  while  having  the  burden  of 
proof,  may  show  the  absence  of  material  steps 
therein. 

5.  Sake— lupBAOHiNo  Pbotest. 

A  wotest,  which,  under  Laws  1892-98,  p. 
92;  S  110.  if  signed  by  a  majority  of  prop- 
erty owners,  deprives  a  city  couna]  of  juris- 
diction to  make  a  street  improvement,  may, 
in  an  action  on  a  special  tax  bill  for  the  im- 
provement, be  impeached  evidence  contro- 
verting the  ownership  and  authori^  of  tiie 
signers. 

6.  Same — Withdbawal  fbou  Pbotest. 

One  who,  before  the  filing  of  a  protest,  nn- 
der  Lawa  1832-93,  p.  92,  8  110,  against  the 
Improvement  of  a  street  at  the  expense  of  prop- 
erty owners,  files  a  letter  withdrawing  there- 
from, is  not  to  l>e  counted  as  protesting. 

7.  Same— Pbotest  bt  Aominibtrator. 

The  administrator  of  a  deceased  owner  of 
land  is  not  the  owner  of  the  land,  ao  as  to  be 
entitled,  under  Laws  1802-03,  p.  92,  1  110,  to 
protest  against  the  Improvement  of  a  street. 
&  Same— Ofbtcebb  op  Cobfobation. 

Officers  of  a  corporation  owning  land  may 
not,  unless  specially  authorized  by  the  directors, 
maae  the  protest  provided  by  Laws  1892-93, 
p.  92,  S  110,  against  Improvement  of  a  street 
at  the  expense  of  the  property  owners. 

Appeal  from  Circuit  Court,  Stankliu  Coun- 
ty; Wm.  A.  DavldBOD,  Judge. 


Action  by  the  cl^  of  Sedalla.  on  the  rela- 
tion of  the  Gllsonlte  Oonstructlon  Oompany, 
a^lnst  John  Montgomerj',  Jr.,  and  others. 
Judgment  for  defendftata.  Plaintiff  lyipeali. 
Beversed. 

This,  an  action  on  special  tax  bUls,  part 
9t  the  Issne  In  payment  for  paving  West 
Sixth  street  In  tlie  dty  of  Sedalia,  originated 
January,  1802,  in  the  <Hrcnlt  coort  of  Pettla 
county,  primarily  against  John  Montgomoy, 
Jr.,  and  the  BolUngstord  Savings  Bank,  as 
joint  defendants.  Ths  petition  was  snbdl- 
yided  into  three  counts  upon  a  like  number 
of  tax  bills,  each  count,  with  Bp[BnH>riate 
modification  and  passing  by  the  formal  state- 
ments, averring  that  on  the  10th  of  Feb- 
ruary, 1888,  the  authorized  offlcen,  as  offi- 
cials of  the  dty  of  Sedalla,  issued  the  Ull 
under  the  ordinance  referred  to,  against  the 
realty  described,  to  the  Gllsonlte  Roofing  & 
Paving  Oompany,  assignor  of  the  relator,  de- 
scribing the  Interests  of  defendants  In  the 
really  and  asking  Judgment  The  defendants 
entered  tbetr  appearances  to  the  action  on 
the  day  it  was  brought,  and  filed  a  stipula- 
tion BlgDed  by  them  for  jndgmratt  at  the 
ensuing  December  term.  If  prior  payment 
of  the  bills  bad  not  been  made,  and  In  event 
of  payment  before  such  December  term  the 
case  was  to  be  dismissed.  In  Aivll,  1802, 
by  consent  the  stipulation  was  withdrawn, 
and  defendants,  by  attorney,  filed  a  faint 
answer  admitting  the  usnal  conventlfmal  af- 
firmations of  the  petition,  but  av^red  that 
within  the  period  provided  by  law  a  major- 
ity of  the  resident  owners  of  property  on 
the  street  liable  for  taxation  for  the  pro- 
poaed  improvement  duly  filed  their  recnoo- 
strance  against  It,  whereby  the  dty  council 
of  Sedalla  had  no  power  to  cause  such  Im- 
provement to  be  made;  that,  notwithstanding 
such  protest  and  want  of  authority,  the 
council  unlawfully  passed  Ordinance  Na  207 
July  19,  1897,  providing  for  the  pavement 
of  the  street,  and  the  contract  was  award- 
ed to  relator  and  the  work  completed 
It  at  the  contract  price  and  accepted  by 
the  dty  coundl,  which  passed  an  ordinance 
directing  the  Issuance  of  spedal  tax  tdlla 
In  payment  and  against  the  parcels  of  realty 
abutting  on  the  street  Improved.  Hie  an- 
swer proceeded  to  set  out  the  reqiectlve  In- 
terests of  defendants  severally,  as  owner  and 
mortgagee  and  mortgagee  of  the  realty,  and 
terminated  with  apt  allegations  of  the  In- 
validity ot  the  tax  bills  and  prayer  tor  their 
cancellation.  The  r^ly  of  plaintiff  q>edflc- 
ally  denied  the  remonstrance  by  a  majority 
of  the  resident  owners  of  prt^ierty  oa  SIxOt 
street  liable  for  taxation  for  the  Improve- 
ment against  socb  Improvement,  and  tlie 
consequent  absence  of  power  in  the  dty 
coundl  to  causa  tbe  improvemott,  and  mnr- 
red  that  the  pretended  remonstrance  was 
not  signed  by  sudi  majority;  that  many  of 
the  signers  were  not  owners  of  abutting 
pn^rty  at  tbe  time  of  signing  ndi  nmoa- 
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atrance  or  wben  It  waa  filed;  that  wltbln 
the  period  legally  fixed,  and  before  tbe  re- 
monstrance wtLB  filed,  after  the  remonstrance 
-was  filed,  and  before  the  expiration  of  the 
time  appointed,  six  of  the  parties  signing,  by 
-writing  filed  with  the  city  clerk,  withdrew 
their  names  and  petitioned  to  have  the  street 
Improved  as  proTlded  by  the  resolntltm  of 
the  council.  At  the  same  time  there  were 
filed  a  stipulation  for  change  of  rorae  to 
the  drcnlt  court  of  Franklin  county,  and  al- 
80,  by  the  attorney  of  varions  other  owners 
of  parcels  of  realty  frcMitlng  on  tbe  recon- 
structed street  against  which  similar  tax 
bills  had  issued,  a  rerlfled  suggestion  and 
motion  as  amicus  cnrlee,  averring  and  char- 
ging that  there  were  no  adverse  Interests 
InvolTed  In  sucb  action,  but  the  interests  of 
the  (q>p08lte  parties  were  identical,  and  the 
plaintitP  and  defendants  had  conspired  to  im- 
pose upon  the  court  a  pretended  controversy; 
tbAt  the  action  was  a  fictitious  proceeding 
In  which  the  parties  collusively  sought,  by 
medium  of  removal  of  the  cause  to  a  county 
■within  the  jurisdiction  of  the  St  U>u1b  Court 
of  Appeals,  to  obtain  a  decision  of  tlie  latter 
court,  overturning  the  decision  of  the  Kan- 
saa  Gltj  Court  of  Appeals  adjudging  the  same 
■pedal  tax  bills  invalid,  and  thereby  ulti- 
mately secure  a  certification  of  tbe  case  to 
the  Supr«ue  Court,  wherein  defendants 
would  se^  to  insure  judgmeots  against 
themselves,  thus  defeating  defendants  In 
other  cases  afl^ectlng  the  validity  of  like  bills. 
The  motion  and  suggestion  concluded  with  a 
prayer  to  have  the  cause  stricken  from  the 
docket,  or  a  refusal  to  transfer  the  cause  to 
any  court  outside  of  the  jurisdiction  of  the 
Kansas  City -Court  of  Api>eatR.  The  court 
withheld  any  immediate  action,  and  In  tbe 
Interim  W.  B.  Bard.  Jr.,  attorn^,  in- 
terposed for  leave  to  become  a  party  as  sue* 
ceasor  to  Interest  of  the  defendant  Mont- 
gomery.  January,  1908,  the  court  overruled 
the  motl<m  of  the  amicus  curlee  and  awarded 
a  change  of  venne  to  tbe  drcolt  court  of 
Franklin  oonnty,  where,  In  July,  1908,  Bard 
was  made  party  and  entered  bis  appearance 
as  defendant,  and  on  the  same  day  Lee 
Montgwnery,  alleging  be  had  succeeded  Bard 
in  Interest  in  lot  numbered  8  described  in 
tbe  petition,  was  admitted  as  defendant,  and 
with  Bard  adopted  the  answer  of  the  wfg- 
Inal  defendants,  and  a  nonjury  trial  rMulted 
in.  judgment  for  defendants,  from  which  this 
aiHUeal  followed. 

The  Imxwovement  was  made  and  the  tax 
bills  were  Issued  under  sectionB  108, 100,  and 
110  of  an  act  of  the  Thirty-Sevoith  Qmeral 
AS8«nbly,  repealing  article  4,  c.  80,  Ber.  St 
1880,  and  snbstitntiiv  a  new  article  provid- 
ing  tor  tbe  government  of  dtles  of  the  third 
class  (Laws  1802-03,  p.  66),  especially  sec- 
ticm  110^  providing  that  **when  the  council 
shall  de«n  It  necessary  to  pave,  ete.,  any 
street  within  tbe  limits  of  tbe  dty  for  which 
a  special  tax  la  to  be  levied,  as  herein  pro- 


vided, the  council  shall,  by  resdntion,  de- 
clare such  work  or  improv^ents  necessary 
to  be  done,  and  cause  such  resolution  to  be 
published  in  some  newqjuper  published  In 
tbe  city  for  two  consecutive  weeks;  and  If  a 
majority  of  the  rwldent  owners  of  the  prop- 
erty liable  to  taxation  therefor  shall  not, 
within  ten  days  thereafter,  file  with  tbe 
eletk.  of  the  dty  their  protest  against  such 
improvementa,  then  tbe  council  shall  have 
power  to  cause  such  imiHwements  to  be 
made  and  to  contract  therefor  and  to  levy 
the  tax  as  herein  provided."  The  publication 
of  the  resolutlcm  of  tbe  council  was  com- 
pleted Jtme  6,  1807,  thus  confining  the  10- 
day  limit  within  which  the  remonstrauce 
should  be  presented  to  June  16th,  and  June 
14th  such  instrument  was  filed  with  the  city 
clerk,  to  which  names  of  owners  of  41  par- 
cels of  realty  appeared  to  be  subscribed.  It 
was  admitted  that  one  signer,  Fannie  Hart- 
shorn, withdrew  her  name  from  tbe  remon- 
strance before  It  was  filed,  and  that  six  of 
those  remaining  had  filed  with  the  clerk, 
the  day  following  its  filing,  their  written 
withdrawals  and  request  for  erasure  of  their 
names  from  the  protest  before  Its  considera- 
tion by  the  council.  At  regular  session,  June 
2l8t,  the  remonstrance,  together  with  tbe 
cemmunlcatlons  of  withdrawal  of  signers, 
was  read,  refened  to  a  spedal  committee 
composed  at  the  dty  counselor,  the  city  en- 
gineer, and  the  street  and  alley  committee 
of  the  council,  whose  rqxfft,  signed  by  the 
d^  engineer  and  two  of  the  three  members 
of  the  street  and  all^  committee,  with  (uplD- 
ion  of  the  dty  coonselor  atteched,  was  re- 
turned June  28th,  recelTed,  and  placed  on  file. 
The  ordinance  tot  the  reconstruction  was 
theretqion  introduced  and  subsequently  duly 
passed.  The  report  of  the  committee  announ- 
ced that  the  total  number  of  resident  pn^er- 
ty  omien  was  61,  and  the  number  of  signers 
to  the  raumstrance  82,  bnt  deducting  names 
withdrawn,  6,  left  27  counted  on  the  rem<m- 
strance,  and  number  left  in  favor  84,  and  fur- 
ther embodied  that  the  names  el  tba  parties 
oompetoit  to  be  counted  for  or  against  the 
paving  had  been  d^ermined  upon  ttie  advice  of 
the  dty  counselor,  ss  shown  in  the  lettor  ap- 
pemted.  The  oplnl(m  ot  the  city  counselor  ad- 
dressed to  the  dty  oiglnsOT  in  resty  to  the 
questionB  pertlnoit  hereto,  partlcolarly  what 
constituted  a  residait  owoer  oi  property, 
whether  a  powm  signing  a  remonstrance 
could  change  the  efFect  of  his  signature,  so  as 
to  be  counted  for,  instead  of  against,  the 
pavonen^  wlien  nude  in  totm  of  a  writta 
request,  signed  and  filed  before  tiie  time  tar 
the  remonstrance  e^lred,  and  whether  an 
administrator  could  sign  a  remonstrance  and 
be  counted  where  property  of  the  estate 
fronted  on  the  street,  contained  his  ejflakm 
defining  retident  ownership,  replying  In  the 
affirmative  to  the  second  Inqni^,  and  ex- 
pressing tbe  «mchision  that  an  administra- 
tor, ftv  reaBons  asslgnsfl,  was  wlllKnit  an> 


Digitized  by  Google 


1016  88  SOUTHWESTBBN  BBPORTE&  (Ma 


tborlty  to  sign  In  favor  of  or  ramoastnte 
against  such  improvement 

At  trial  plaintiff  rested*  after  tender  In 
evidence  of  the  special  tax  bills,  their  a»- 
slgnident  to  plaintiff  being  admitted,  and  de- 
fendants Introduced  the  testimony  following: 
The  rewlutlon  of  the  council  to  improve  the 
street;  proof  that  the  two  weeks'  publica- 
tion terminated  June  6, 1897;  the  minutes  of 
the  council  to  the  effect  that  a  remonstrance 
against  paving  Sixth  street  was  read,  also 
communications  from  Fannie  Hartshorn  and 
other  property  owners  named,  six  In  number, 
asking  that  their  names  be  erased  fiom  the 
remouatrance,  were  read  and  on  motion  re- 
ferred to  the  city  counselor,  the  street  and 
alley  committee,  and  city  engineer  for  In- 
vestigation, and  the  remonstrance  bearing 
names  of  43  subscribers;  the  report  of  the 
above-named  committee;  the  letter  or  opin- 
ion of  the  city  counselor;  the  letters  of  with- 
drawal from  the  remonstrance,  one  of  Fannie 
Hartshorn  and  one  with  six  signatures,  dat- 
ed June  14th  and  filed  June  ISth;  the  min- 
utes of  the  council  of  June  28,  1897,  show- 
ing report  of  the  committee  and  that  on  mo- 
tion of  its  nonslgnlng  member  the  report 
was  received  and  placed  on  file;  and,  finally, 
the  ordinance  Itself.  Plaintiff  in  rebuttal 
tendered  the  testimony  of  the  city  engineer 
that  various  subscribers,  including  Fannie 
Hartshorn,  had  been  Included  in  estimate  of 
total  signers,  and  that  some  of  the  names  of 
the  remonstrants  out  of  the  32  counted  were 
not  signatures  of  such  parties,  and  that  they 
did  not  authorize  any  one  to  sign  for  them; 
but,  at  objection  of  defendants,  all  such  tes- 
timony was  excluded.  Plaintiff  offered  fur- 
th^  testimony  Impeaching  other  signatures 
to  the  remonstrance  as  Illegal  and  unau- 
thorized, and  that  in  lien  of  61  resident  own- 
ers of  property  liable  to  taxation  on  the  part 
of  the  street  improved,  there  were  82  such 
owners  entitled  to  remonstrate,  all  of  which 
was  ^eluded  as  Incompetent  In  tending  to 
contradict  the  findings  of  the  council.  Plain- 
tiff further  introduced  the  rules  of  the  city 
council  then  in  force,  particularly  that  sec- 
tion adopting  Gushing's  Manual  and  desig- 
nated sections  of  Cushlng's  Manual,  and  con- 
cluded with  part  of  the  minutes  of  the  coun- 
cil of  June  28th  Indicative  of  the  fact  that 
after  the  above  motion  was  carried  a  tardy 
member  appeared,  took  his  seat,  and  tbe 
council  assumed  consideration  of  a  measure 
of  grave  importance  to  the  city,  namely  an 
ordinance  authorizing  the  issue  of  refnndlng 
bonds  in  a  substantial  amount  which  was 
put  upon  Its  first  reading. 

Geo.  P.  B.  Jackson,  for  appellant  Har- 
nett &  Barnett  for  respondents.  Q.  W.  Bar* 
nett,  amicus  cnriee. 

I^TBURN,  J.  (after  atatt&g  the  fftcts). 
1.  At  the  portal  of  the  cause  we  are  faced 
with  a  revival  and  icitemtlon  of  the  cbargea 
of  collusion  betweoa  tbe  parties  confront 


log  each  other  as  plaintiff  and  defendants. 
While  It  is  IndlsputaUe  that  legal  tribunals 
are  not  created  to  hear  and  decide  moot 
cases,  and  that  lawsuits  contemplate  ad- 
verse parties  and  hostile  Interests,  and 
courts  win  refuse  to  entertain  proceedin)^ 
inaugurated  and  designed  to  affect  the 
rights  of  third  parties,  strangers  thereto, 
whereby  such  actions  cease  to  be  antagonis- 
tic and  are  rendered  collusive  (Meeker  v. 
Straat,  Adm'r,  38  Mo.  App.  239;  State  ex 
rel.  V.  Westport  136  Mo.  120,  S6  S.  W. 
yet  this  record  is  devoid  of  any.  evidence 
sustaining  such  arraignment  fui^  belog 
hirgely  an  issue  of  fact  the  denial  of  the 
motion  by  the  circuit  court  of  Pettis  county, 
where  tbe  action  was  commenced,  will  go 
far  In  controlling  such  question,  and  no  rea- 
son has  been  exhibited  to  overthrow  its  dis- 
cretionary action,  or  requiring  any  disturb- 
ance of  its  ruling  in  this  regard. 

2.  Tbe  contention  of  respondents,  snm- 
marlzed  in  the  language  of  their  coonsel. 
is  that  when  the  remonstrance  wa*  filed 
and  thereafter,  certain  withdrawals  were 
made  therefrom,  and  the  council  referred  tbe 
matter  to  a  committee  for  Investigatioii, 
which  reported  that  it  found  61  resident 
property  owners,  of  whom  S2  had  by  remon- 
strance filed  a  protest  against  tbe  propowd 
improvement  but  of  the  qualified  parties 
signing  the  remonstrance  5  had  withdrawn, 
thus  leaving  but  27  remonstrating,  and  fur- 
ther reporting  that  tbe  committee  had  deter- 
mined the  qoallflcation  of  those  remonatnt- 
Ing  upon  the  (pinion  of  the  city  coonseier 
filed  with  tbe  Z^XHt,  and  which  r^mrt  of 
the  committee  wm  received  and  placed  on 
file;  that  such  report.  t)ecame  part  of  the 
record,  when  the  council  contemporaneons- 
ly  passed  an  ordinance  directing  die  im- 
provement and  the  passage  of  such  ordi- 
nance constltnted  In  legal  effect  the  adc^tion 
of  the  r^Knrt  and  disclosed  the  ttieory 
tiie  cooncll  vpon  which  the  latter  ascer- 
tained and  determined  the  remonstrance  in- 
sufficient and  constituted  a  condmiTe  dec- 
laration by  the  reconl  tliat  it  had  acqnlied 
Jurisdlctioa  to  enact  tlie  ordlnanoe  1^ 
son  at  the  wlthdrawala  attoapted  after  tbe 
protest  bad  been  filed;  that  the  law  made 
Impnattve  and  essential  that  tbe  record 
should  dlselosa  lawful  anthiHlty  to  make  tbe 
Improvement  and  such  recwd  evinced  that 
tbe  council  bad  found  tbat  a  majority  filing 
the  remonstrance  had  been  converted  Into  a 
minority  1^  tbe  wltbdrawala,  and  ttaere- 
npon,  as  tbe  record  Itself  dl^Iayed  n  mnt 
of  power  and  JmisdlctlGn.  neltber  tbe  dty 
nnr  tbe  owners  of  tbe  tax  Ulls  conld  god> 
tradict  such  record,  bat  tbe  latter  upon 
Its  face  must  disclose  Jorlsdlction.  Beepood- 
ents  further  contended  that  a  mnonstraiice, 
containing  a  majwity  at  tiie  resldmt  pn^- 
erty  owners,  when  filed  with  the  city  dert 
conclnslvely  oosted  the  JorladictiDn  of  tbe 
dty  council  to  continue  with  the  contem- 
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plated  linproTement,  and  the  power  crald 
not  be  restored  by  witbdraval  of  names 
thereafter,  and  tb»  conncU  therefore  vaa 
debarred  from  progresting  except  by  igro- 
ceedingB  anew.  The  situation,  therofore^ 
may  be  elucidated  Into  the  simple  luqulrlM 
whether  defendants  established  by  compe- 
tent proof  that  a  remonstrance  over  the  sig- 
natures of  the  requisite  majority  (tf  the  qual- 
ified owners  of  property  subject  to  assess- 
ment for  the  improrement  waa  filed,  and. 
If  such  duly  signed  protest  was  presented, 
then  whether  plaintiff  should  hare  been  a(^ 
corded  the  rli^t  of  Impeaching  or  assailing 
the  signatures  thereto,  or  waa  sti<^  protest, 
thus  executed  and  tendered,  final  and  con- 
clusive? 

It  Is  urged  by  anMllant  that  the  disposi- 
tion <tf  the  repOTt  of  the  committee  employed 
was  ambiguous  and  indefinite,  and  its  men 
reception  did  not  constltnte  an  adcq;>tion,  be- 
canee  not  fixed  upon  by  resolutlOD.  By  putp 
ting  the  ordinance  for  the  paving  upon  Its 
passage  after  mxA  action  upon  the  report, 
the  council  adopted  the  latter  in  as  efllectlre 
a  manner  as  If  by  fwmal  resolution  and  mo- 
tion, and.  if  such  action  waa  not  In  strict 
accord  with  the  sections  of  the  parliamen- 
tary code  adc^ted  for  guidance  of  the  coon- 
cll's  deliberations,  that  body,  aa  every  de- 
liberatlTe  body,  reserred  the  discretionary 
right  to  exerdse,  formally  or  Informally, 
at  its  pleasore,  the  power  of  suspension, 
waiver,  or  modification  of  such  rules.  Holt 
City  of  Somervllle,  127  Mass.  411;  Ben- 
nett V.  New  Bedford,  110  Mass.  483.  The 
result  of  the  action  of  the  council  was  in 
effect  a  finding  that  under  the  law  a  maJ(H^ 
ity  of  the  qualified  owners  had  not  executed 
the  remonstrance,  and  this  conclusion  of  the 
council,  UlustratM  by  putting  the  ordbiance 
upon  Its  passage,  was  assailed,  not  by  proof 
that  in  fact  a  legal  majority  of  such  quali- 
fied owners  had  remonstrated,  but  by  en- 
deavor to  indicate  a  fatal  Infirmity  and 
legal  defect  in  the  process  by  which  such 
conclusion  was  attained.  To  sustain  such 
intention  It  was  made  essential  for  re- 
spondents to  concede  that  the  committee 
found  tbBt  a  legal  majority  did  not  protest, 
tnit  arrogating  the  right  to  reject,  aa  not  con- 
clusive, audi  decision  of  the  committee,  and 
affirm  that  the  record  Itself  attested  that 
such  majority  did  remonstrate  and  the  coun- 
cil was  shorn  ot  power  to  proceed  with  the 
Improvement  The  Inquiry  whether  the 
conclusion  of  the  council  upon  the  validity 
and  sufficiency  of  a  petition  in  favor  of  or 
fn  protest  against  the  performance  of  such 
public  work  Is  a  final  adjudication,  involv- 
ing decision  of  a  Jurisdictional  foot,  has  re- 
ceived opposing  answers,  and  has  been  solv- 
ed at  variance  in  different  Jurisdictions. 

The  view  expressed  In  an  earlier  case  by 
tlila  court  appears  to  negative  the  concluslve- 
nees  of  such  decision,  in  the  absence  of  ex- 
preos  l^cfslatlve  power.  In  rmln-Bambrlck 


Const  Go.  V.  Gelst,  87  Mo.  App.  508,  an  ac- 
tion upon  a  qjteclal  tax  bill  issued  for  im- 
provement of  an  alley  in  the  d  Bt 
Louis,  the  defendants  resisted  recovery  up- 
on the  ground,  among  oQiers,  that  a  remon- 
strance against  the  pn^MWed  Improvement  of 
the  alley  had  been  signed  by  the  owners  of 
more  than  the  requisite  major  part  of  the 
owners  of  Hie  proper^  In  the  block  Intei^ 
sected  by  the  alley,  and  the  court  p^itlnently 
says:  "It  appears  infercatlally  from  the 
record  that  the  board  public  Improvements 
decided  that  the  remonstrance  was  hot  sign- 
ed by  the  owners  of  a  major  part  of  the 
block,  and  the  appellant  contends  that  the 
finding  of  this  fact  by  the  board  of  public 
improvements  was  conclusive.  We  cannot 
consent  to  this.  This  was  a  Jurisdictional 
fact,  and  the  decision  of  the  board.  In  the 
absence  of  an  express  l^slatlve  provision  to 
that  effect,  would  not  be  conclusive."  A  like 
rule  obtains  In  the  state  of  New  Toik,  an- 
nounced In  MIllw  V.  City  of  Amsterdam,  149 
N.  T.  288.  43  N.  B.  6S2.  Olty  of  Bloomlngton 
V.  Reeves,  177  111.  161,  52  N.  B.  278;  Cum- 
mlngs  V.  Gom'rs,  181  111.  186.  54  N.  B.  941. 

An  eminent  commentator,  in  his  admira- 
ble treatise  on  the  law  of  taxaticm.  In  the 
chapter  devoted  to  taxation  by  special  as- 
sessment, under  heading  "Municipal  Action," 
expressed  the  following  view:  "Munlclpall- 
tles  having  no  Inherent  power  In  these  cases, 
it  Is  nec«isary  to  the  validity  of  tbeAr  action 
that  they  keep  closely  to  the  authority  om- 
ferred.  Their  ordinances  and  resolutions 
must  be  adopted  in  due  form  of  law,  and 
they  must  keep  within  tbem  afterwards. 
Tliey  can  bind  ttie  taxpayera  only  in  the 
mode  prescribed  and  can  substitute  no  oth- 
er. Thdr  legislative  action,  if  pn^r^  tak- 
en, is  conclusive  of  the  propriety  of  the  pro- 
p(Med  improvement,  and  of  the  beneflte  that 
will  result  if  It  covers  that  subject;  but  It 
will  not  conclude  as  to  the  preliminary  con- 
ditions to  any  action  at  all,  auch,  tm  example, 
as  that  there  shall  he  In  fact  such  a  street  aa 
tiiey  undertake  to  provide  for  the  Improve- 
ment of.  or  that  the  particular  Improvonent 
shall  be  petitioned  for  or  assented  to  Iqr  h 
majority  or  other  defined  proportion  ot  the 
parties  concerned.  This  last  provision  la 
Justly  regaided  as  of  very  great  importence, 
and  a  failure  to  observe  It  will  be  fatal  at 
any  stage  In  the  proceedings;  and  any  de- 
cision or  certificate  of  the  proper  authorities 
'  that  the  requisite  application  or  consent  had 
been  made  would  not  be  condnsive,  but 
might  be  disproved.**  2  Oooley  on  Taxation 
<3d  Ed.)  p.  1243. 

In  a  t%nerable  decision  from  the  state  ot 
New  York,  being  ejectment  for  land  to  which, 
title  was  asserted  by  virtue  of  an  assess- 
ment and  sale  for  Improvement  In  the  then 
village  of  Brooklyn,  the  court  says:  "The 
defendant  Insists  that  the  petition  conferred 
Jurisdiction  on  the  trustees  to  lay  out  a  wd] 
and  pump  district;  eta,  provided  they  should 
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Judge  that  s  majority  of  the  persons  In- 
tended to  be  benefited  had  signed;  that  by 
granting  the  petition  and  proceeding  with 
the  work  the  trustees  adjudicated  upon  the 
question,  and  determined  that  a  maJtMity 
had  petitioned;  and  that  tills  Judgment  of 
the  trustees  is  conclusive  upon  all  persons 
00  long  as  It  remains  unrerersed.  It  la  Im- 
possible to  maintain  that  in  this  matter  the 
trustees  were  sitting  as  a  court  of  Justice, 
with  power  to  conclude  any  one  by  their 
determination.  True,  they  were  called  upon 
to  decide  for  themselves  wheth^  a  case  had 
arisen  In  which  It  was  proper  for  them  to 
act;  but  ttey  acted  at  their  peril.  They 
could  not  make  the  occasion  by  resolving 
that  it  existed.  They  had  power  to  pro- 
ceed if  a  majority  petitioned,  but  without 
such  a  petition  they  had  no  authority  what- 
ever. They  could  not  create  a  power  by  re- 
solving they  had  it"  Sharpe  v.  Spelr,  4 
Hill  (N.  Y.)  76.  The  same  conclusion  is  giv- 
en expression  in  Allen  v.  City  of  Portland, 
35  Or.  420,  68  Pac.  509,  the  court  therein 
stating:  "But  the  question  as  to  Its  [L  e.,  the 
common  coundl's]  Jurisdiction  to  act  in  any 
given  case,  like  courts  of  limited,  special, 
and  inferior  Jarisdictlon,  is  always  open  to 
Inquiry:  and  In  any  event  Its  decision  or 
determination  may  be  attacked  collaterally 
for  want  of  such  Jurisdiction.  It  cannot 
legally  assume  to  act  imtll  the  facts  exist 
upon  which  Its  Jurisdiction  depends,  and  no 
decision  or  determination  that  it  has  can 
avail  in  the  absence  of  such  facts.  By  tbe 
express  charter  provisions  it  Is  not  to  give 
notice,  or  act  in  the  exercise  of  the  power 
delegated,  until  the  requisite  petition  is  filed; 
and  Its  Judgment  that  it  conforms  to  the  re- 
quirements of  the  charter  could  not  make  It 
so,  if  it  was  otherwise,  or  give  it  validity 
in  Invltum.  Gagwin  v.  Town  of  Hancock, 
84  N.  Y.  632.  Notwithstanding  the  coun- 
cil Is  bound  to  exercise  Its  Judgment  In  de- 
t^mlnlng  whether  a  valid  petition  has  been 
presented,  and  this  it  does  for  the  purpose 
of  ascertaining  whether  it  is  warranted  in 
taking  further  action  under  it,  yet  Its  Judg- 
ment is  not  conclusive  unless  made  so  by 
express  legislation,  and  such  is  not  the  case 
under  the  charter.  Inquiry  may  be  made, 
therefore,  with  respect  to  the  fact  of  Juris- 
diction, in  a  proceeding  to  enjoin  the  col- 
lection of  an  assessment  purporting  to  have 
been  made  by  and  through  the  authority  of 
the  council."  Aplin  v.  Fisher,  84  Mich.  128, 
47  N.  W.  574;  Ogden  City  v.  Armstrong, 
168  tJ.  S.  224,  18  Sup.  Ct  98,  42  L.  Bd.  444. 

The  sounder  and  better  sustained  view 
would  seem  that  the  ex  parte  decision  of  the 
council  in  such  matters  is  but  prima  facie 
and  presumptive,  In  absence  of  direct  con- 
clusive power  clearly  conferred  by  the  Leg- 
islature, and  if  sudi  conclusions  be  not 
merely  legislative  or  ministerial  in  their 
character,  and  even  If  treated  as  of  a  quasi 
Judl<dal  nature,  they  are  not  final,  and  the 


council  record  or  Joomal  I>  merely  cTldoice 
of  the  action  of  the  body,  not  absolate  proof 
of  the  verity  and  correctness  of  the  ded- 
sion  Itself;  for  upon  the  fact  respecting  the 
remonstrance  the  jurisdiction  or  power  of 
the  council  to  act  is  made  dependent.  This 
authority  ot  the  city  council  Is  not  a  con- 
tinuous power,  subsisting,  but  subject  to  t« 
divested  by  the  filing  of  a  protest  contain- 
ing the  prescribed  quota  of  qualified  ob- 
jectors, but  more  properly  it  may  be  defined 
as  a  right,  dormant  and  Inert,  until  animat- 
ed by  the  will  of  the  majority  of  the  resi- 
dent property  owners  liable  to  be  assessed 
for  the  Intended  improTement,  whose  a&seot 
Is  implied  from  absence  of  majority  pro- 
trat;  and  such  power  by  tadt  assent.  Im- 
plied of  those  not  affirmatively  expressing 
their  dissent  by  protest.  Is  awakened  to  sta 
In  motion  and  render  operative  the  legal 
machinery  of  the  statute  empowertijc  tbe 
improvement  The  language  employed  In 
th^  act  of  1893  is  appropriate  for  such  con- 
struction. Section  110  recites:  "And  If  a 
majority  of  the  resident  owners  of  tbe 
property  liable  to  taxation  tho^for  shall 
not  within  ten  days  thereafter  file  with  the 
clerk  of  the  city  their  protest  against  such 
improvements,  then  the  council  shall  Lave 
power  to  cause  such  improvement  to  be 
made,"  etc.  Tbe  Supreme  Court  of  the 
United  States,  In  explicit  terms,  has  given 
Weight  to  the  proposition  that  mider  such 
conditions  no  Jurisdiction  exists  to  construct 
the  improvements  until  the  implied  approval 
of  a  majority  of  the  property  owners  Is  lud 
through  their  failure  to  object.  In  Arm- 
sti'ong  V.  Ogden,  first  found  reported  in 
Utah,  476,  43  Pac.  119,  and  on  final  appeal 
in  168  U.  S.  232,  18  Sup.  Ct  98,  42  U  Bd. 
444,  the  ruling  of  the  court  was  invited  upon 
a  bill  against  the  municipal  corporation  and 
its  mayor  and  members  of  Its  common  ooim- 
cil  to  restrain  the  city  and  Its  officers  from 
levying  assessments  upon  the  realty  of  plain- 
tiff and  others  In  like  situation  for  tbe  pur- 
pose of  paving  a  street  of  the  city.  Tbe 
act  under  which  the  tax  bUls  were  songLt 
to  be  issued  provided  for  public  notice  of 
the  Improvement  to  be  adwtlsed  In  man- 
ner and  form  defined,  and  proceeding  em- 
bodied: "If,  at  or  before  tbe  time  so  fixed, 
written  objections  to  such  hoaprovements 
signed  by  the  owners  of  one-half  of  the  front 
feet  abutting  upon  that  portion  of  the  streeL 
avenue,  or  alley  to  be  so  Improved  be  not 
filed  with  tbe  recwdra:,  the  council  shall  be 
deemed  to  have  acquired  jurisdiction  to  or- 
der the  making  of  such  Im provements." 
Judge  Shlras,  expressing  the  oplnlm  of  tbe 
court,  said:  "We  agree  with  the  conrta  be- 
low in  thinking  no  jurisdiction  rested  In 
the  city  council  to  make  an  auessment  or 
to  levy  a  tax  for  such  an  improvament,  nntQ 
and  unless  the  assent  of  the  requisite  pro- 
portion of  the  owners  of  the  property  to 
be  affected  had  been  obtained,  and  that  the 
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action  of  the  dty  council  In  finding  fhs  f&ct 
of  8ucb  assent  was  not  conclusl-re,  u  against 
those  who  duly  protested.  The  fact  of  coo- 
sent  by  the  requisite  nninher,  In  this  case  to 
be  manifested  by  failure  to  object.  Is  Juris- 
dictions], and  In  the  nature  of  a  condltbm 
precedent  to  the  exerdae  of  the  power."  In 
the  state  of  GallfomlOt  the  ststute  governr 
ing  public  work  of  Uke  character  was  de- 
cided to  necessarily  bnpwt  tha^  If  such  pro- 
test had  been  filed.  Jurisdiction  shall  not  be 
deemed  to  have  bem  acquired.  City  Street 
Improvement  Oo.  t.  Babcock,  12S  Oal.  205, 
55  Pac.  7S2L  The  Supreme  Oourt  of  Oregon, 
In  Clinton  t.  City  of  Portland,  88  Pac.  407, 
aays:  "Section  27  of  said  article  6  autliorlzea 
the  common  council  to  Improre  a  street, 
without  ^Tlng  notice  of  Its  Intoitltm  to  do 
so,  wh^  the  owii^  of  two-thirds  of  fbo 
adjacent  property' petition  therefor,  and  sec- 
tion 8,  Biqu-a,  authorizes  an  Improvement, 
if  no  rrammstrance  by  tbe  own«B  of  a  ma- 
jority of  the  property  adjacent  thereto  be 
filed  within  10  da^  after  the  final  publica- 
tion of  the  council's  notice  of  Intention  to 
make  tbe  Improvement  The  charter  thus 
provides  two  methods  of  acquiring  Jurisdic- 
tion to  Improve  a  street,"  etc. 

While  not  Interpreting  words  Identical  with 
those  of  the  act  under  consideration,  bnt 
construing  language  of  similar  purport,  the 
above  authorities  strongly  hicline  to  the  con- 
clusion that  the  conferring  or  withholding 
of  power  or  authority,  and  not  the  ousting 
of  Jurisdiction  pre-existing.  Is  Involved  In 
the  filing  of  tbe  remonstrance  under  the  pro* 
visions  of  such  statutcvy  enactments.  This 
section  established  a  time  limit  of  10  days 
within  which  objection  to  tbe  improvement 
might  be  announced,  and  until  the  expira- 
tion of  sudi  period  tbe  power  of  the  council 
did  not  become  fixed  or  defined,  and  no 
BufficKait  reumi  has  been  assigned  why  a 
party  In  Interest,  wbo  In  the  first  Instance 
Joined  tiie  xwotestants  by  attadilng  his  name 
to  the  remonstrance  thereafter  fw  reasons 
■atlsfactory  to  himself,  might  not  recede 
from  such  position  and  ratify  or  assent  to 
tbe  proposed  work.  It  would  seem  but  log- 
ical and  reasonable  to  permit  quallfled  names 
to  be  anbacribed  to  the  remonstrance,  until 
it  was  matured  for  action  by  the  council, 
and  It  Is  difflcalt  to  perceive  why  right  of 
more  positive  change  of  purpose  should  not 
be  permitted  a  dgner  of  the  protest  within 
tbe  poiod  appointed.  Mo  direct  authcHlty, 
other  than  hereinbefore  alluded  to^  has  been 
produced  upon  this  branch  of  tbe  contro- 
versy, bnt  Judicial  rultaigs  under  analt^pnis 
conditions  are  not  lacking.  Tba  practical  an- 
swer to  tbe  iwsslble  difficulties  ensuing  fnnn 
Uie  various  situations  so  easily  conceivable 
under  each  construction  is  that  to  all  parties, 
-whether  fiivorable  or  hostile  to  the  contem- 
plated improvements,  notice  is  Imputed  that 
until  the  exi^ration  of  the  statutory  Interval 
tbe  Intention  of  the  quallfled  property  owners 


is  not  finally  «pressed,  but  until  the  10  days 
have  ended  may  vary,  and  is  subject  to  re- 
versal on  reconsideration. 

DedMons  which  may  be  ot  guidance,  while 
not  express  author!^,  may  be  found  in  pro- 
ceedings under  the  laws  of  the  various  states 
to  secure  liquor  Ucensei^  estatdlSh  drainage 
districts,  and  locate  county  seats  or  public 
roads.  In  Sauntman  v.  Maxwell,  154  Ind. 
114.  54  N.  E.  387,  a  proceeding  under  a 
dr^nage  act  allowing  10  days  after  docket- 
ing of  the  petition  for  landowners  to  object, 
the  ranonstrance  against  tbo  proposed  drain 
was  likened  to  a  mnonstrance  against  the 
granting  ot  a  liquor  license,  and  It  was 
therein  ruled  that  any  remonstrant  had  the 
right  to  withdraw  wltiiln  the  period  ibed, 
whether  the  remonstrance  had  been  filed  cm: 
not,  and  after  the  10  days  had  elapsed  the 
questUm  for  detomlnation  on  the  petition 
and  remiHistrance  was  whether  or  not  the 
required  number  of  qualified  landowneis 
were  remonstrants  at  the  expiration  of  such 
period.  State  v.  Gerhardt,  145  Ind.  489,  44 
K.  B.  460,  33  L.  B.  A.  813.  In  Ohio  it  has 
been  held  that  resident  landholders,  who 
have  subscribed  a  petition  for  road  Improve- 
ment, may,  at  any  time  prior  to  such  Im- 
provement being  finally  ordered,  withdraw 
thdr  assmt  by  remonstrance  or  have  their 
names  strickoi  from  the  petition.  Hays  v. 
Jones,  27  Ohio  St  218.  In  Iowa,  in  Green 
V.  Smith.  Ill  Iowa,  183,  82  N.  W.  448,  dis- 
tinguishing the  eaiUer  cases  of  Loomis  v. 
Bailey,  46  Iowa,  400^  and  Jamlmn  v.  Board 
of  Supervisors,  47  Iowa.  SDO,  it  was  held 
that  a  voter,  signing  a  statement  of  consent 
to  the  sale  of  liquors  under  tbe  statute,  could 
withdraw  his  consent  after  It  Is  filed  and 
before  it  was  acted  on  by  the  board  of  su- 
pervisors, upon  which  was  Imposed  the  duty 
of  a  public  canvass  of  such  statement  after 
10  days'  notice  had  been  given  <^  such  In- 
tended canvass.  In  other  states  tbe  same 
principle  has  obtained  recognition  and  has 
been  applied  State  v.  Nemaha  Oounly,  10 
Meb.  82,  4  N.  W.  S73;  State  ex  rel.  v.  Oelb 
(Minn.)  68  N.  W.  1081;  Perkins  T.  Bender 
son.  68  Miss.  631,  9  South.  807.  The  fol- 
lowing apt  language  Justifies  ito  citation: 
**A  remonstrance  Is  defined  to  be  a  petition 
to  a  coi^rt  or  deliberative  body,  in  which 
those  who  have  signed  It  request  that  some- 
thing which  it  is  In  contemplatimL  to  jier- 
form  shall  not  be  done.  There  would  seem 
to  be  nothing  Irrevocable  In  the  signing  of  a 
petition.  We  conclude  that  when  tbe  peti- 
tioners signed  and  resented  to  the  council 
the  remonstrance,  protesting  against  that  for 
which  they  have  petitioned,  and  withdraw- 
ing their  names  from  the  petiticm.  It  stood, 
so  far  as  th^  were  concerned,  as  though  they 
had  never  signed  it.  Was  the  remonstrance 
In  time  to  counteract  the  effect  of  the  peti- 
tion? We  titlnk  it  was.  The  petition  bad 
been  presented  to  the  council,  and  it  had 
been  referred  to  a  conanittee  of  the  council 
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when  the  remonstrance  was  filed.  No  other 
steps  had  been  taken  hy  the  conncU  until 
the  petitioners  had  withdrawn  their  names 
from  the  petition.  In  our  opinion  there  had 
not  been,  at  that  time,  any  binding  and  con- 
clusive action  of  the  council  upon  the  peti- 
tion. No  right  had  accrued  In  favor  of  any 
one  or  which  could  be  enforced  by  any  one." 
Noble  v.  yincennes,  42  Ind.  125.  Also  the 
following  discussion  of  the  question  taken 
from  People  t.  Sawder,  62  N.  T.  296:  "The 
question  In  the  present  case  is,  can  a  peti- 
tioner, after  signing  a  petition  and  becom- 
ing an  applicant  by  its  presentation  to  the 
Judge,  thereafter  and  before  the  testimony 
Is  closed  withdraw  as  an  applicant  and 
have  his  name  and  taxable  property  exclud- 
ed from  the  computation  of  the  applicants? 
It  Is  said  that  he  cannot,  for  the  reason 

*  *  *  that  signing  the  petition  Is  equiva- 
lent to  casting  a  ballot  in  the  affirmative, 
and  that  a  slgn^  Is  concluded  by  signing, 
the  same  as  a  voter  at  an  election,  by  actoal- 
ly  bandiog  and  having  his  ballot  d^oslted 
In  the  box.  I  am  unable  to  see  any  analogy 
In  tile  cases.  No  one  has  any  interest  in 
tile  petition  except  the  signers.  •  •  • 
It  Is  further  urged  that  a  taxpayer,  by  sign- 
ing the  petition.  Is  estopped  by  the  relation 
thus  entered  Into  with  the  other  signers, 
from    thereafter    withdrawing  therefrom. 

•  *  •  The  signer  of  the  petition  acquired 
no  right  and  conferred  none  upon  any  other 
thereby.  •  •  •  It  Is  also  stated  that  to 
permit  him  to  withdraw  would  be  a  fraud 
upon  the  other  signers.  But  *  *  *  all 
the  right  that  any  one  has  Is  to  have  bis 
own  name  counted  and  his  taxable  property 
computed  by  the  judge  In  detenninlug  the 
case.  It  is  argued  that  the  right  given  to 
appear  upon  the  hearing  and  request  to 
unite  In  the  petition,  while  the  statute  makes 
no  provision  for  the  withdrawal  therefrom 
by  those  who  have  signed,  shows  that  the 
legislature '  did  not  Intend  that  the  latter 
should  have  any  such  right.  •  *  *  It 
was  not  necessary  that  the  statute  should 
give  the  right  to  withdraw.  This  right  the 
law  gives  petitioners,  unless  prohibited  by 
the  statute.  It  Is  said  that  the  others  may 
have  been  induced  to  incur  expense  upon  the 
faith  of  his  signature  in  the  further  prosecu- 
tion of  the  proceeding.  The  answer  to  that 
Is  that.  It  any  of  them  have  Incurred  ex- 
pense, It  was  on  their  own  account  and  in 
furtherance  of  their  own  purposes.  Sign- 
ing the  petition  conferred  no  right  upon  an- 
other to  expend  money  on  the  faith  of  the 
signature.  No  such  Inference  can  fairly  be 
made.  A  signer  cannot  be  estopped  from 
withdrawing  upon  the  ground  that  he  had 
Induced  another  to  act  upon  the  faith  of  his 
signature,  who  will  be  prejudiced  thereby. 
Besides,  signing  the  petition  Is  only  a  repre- 
sentation that  he  ig  then  in  favor.  •  ♦  • 
Xt  iB  not  a  promise  that  he  will  not  exercise 
hla  right  to  wltbdni^  In  (nse  he  changes  his 


mind  npon  further  Information.  The  al- 
lowance of  the  right  to  vrithdraw  will  tend 
to  prevent  fraud  in  procuring  slgnatnrea,  at 
signatiKes  so  procured  will  be  almost  certain 
to  become  useless  by  the  exerciaB  of  Ite 
right  by  the  person  Induced  to  sign.** 

Appealing  again  to  the  ivovlsioDs  of  the 
statute  under  which  the  bills  were  Issued, 
section  113  declares:  "Such  special  tax  bills 
shall  In  any  action  thereon  be  prima  facie 
evidence  of  the  regularity  of  the  proceeding 
for  such  special  assessments,  of  the  validity 
of  the  bill,  ot  the  doing  of  the  work  and  fur- 
nishing of  the  materials  charged  for.  and 
of  the  liability  of  the  property  to  the  charge 
stated  in  the  bills."  Upon  the  Introduction 
of  the  bills  in  evidence,  they  constituted  pre- 
sumptive proof  of  all  essentials  to  recovery, 
and  the  burden  devolved  upon  defendant  to 
establish  the  omission  of  some  material  step 
or  disprove  some  anbstantial  element  In  the 
proceedings. 

From  the  foregoing  premises,  we  derive 
the  conclusions:  That  the  journal  of  the 
council  kept  by  the  clerk  in  obedience  to  the 
statute  (Rev.  St  1800,  {{  5772-5774),  inclusive 
of  the  report  of  Its  committee,  was  compe- 
tent proof  of  the  proceedings  of  the  coundl. 
but  did  not  prohibit  disproof  of,  or  inqniry 
Into,  the  existence  of  the  facts  prerequisite 
to  exercise  of  the  power  to  cause  the  Im- 
provement to  t>e  made,  and  the  validity  of 
the  protest  was  subject  to  Impeachment  by 
evidence  controverting  the  ownership  aod 
authority  of  the  subscribers  thereto.  That 
the  name  of  the  subscriber  to  the  remon- 
strance, who  had  filed  her  letter  of  withdraw- 
al before  the  protest  was  filed,  ohonld  have 
been  excluded  from  computation  among  the 
remonstrants.  That  the  signature  of  the 
administrator,  the  mere  personal  representa- 
tive of  his  intestate,  was  not  the  owon  of 
realty  of  the  estate  within  the  statute,  and 
could  not  bind  the  heirs,  the  true  ownov  of 
the  realty  liable  to  the  charge,  and  be  acted 
without  authority  and  beyond  bis  powers 
in  BO  attempting  by  signing.  Mulligan  r. 
Smith,  59  CaL  206;  Bector  v.  Board,  SO  Art 
116.  6  S.  W.  519;  Batty  v.  aty  of  HaaOnga. 
63  Neb.  26,  88  N.  W.  139.  The  conveyuice 
in  the  firm  name  vested  sole  title  only  In  the 
party  named,  and  he  alone  should  hare  been 
counted  as  a  single  remonstrant.  Rtinbard 
T.  Lead,  etc.,  Co.,  107  Mo.  616,  18  S.  W.  17. 
28  Am.  St.  Rep.  441.  The  officers  of  the 
corporate  landowners,  unless  speciajly  au- 
thorized by  the  board  of  directota,  were 
without  power  to  bind  the  corporations  by 
their  signatures.  Morse  v.  City  of  Omabi 
(Neb.)  98  N.  W.  734.  That  remonstrants 
had  right  of  withdrawing  their  dgnatures 
until  the  expiration  of  the  period  prescribed;  • 
and  from  the  record  as  introduced  by  de- 
fendant less  than  a  majority  of  l^ally  qual- 
ified remonst^nts  remained  subscribers  of 
the  protMt  at  tile  eiplration  of  tike  time 
iimlt  The  council,  thenfox^  taaA  tin  power 
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to  proceed  trltb  the  ImproTement,  the  issue 
of  tax  Mils  In  payment  therefor  was  valid, 
and  the  Judgment  of  the  circtilt  court  of 
Franklin  coanty  should  be  reversed. 

As  these  conclusions  are  at  war  with  the 
opinion  of  the  Kansas  City  Court  of  Ap- 
peals, expressed  In  Knopfl  v.  Booflng,  etc., 
Co.,  92  Mo.  App.  279,  and  City  of  Sedalla  ex 
rel.  V.  Scott,  104  Mo.  App.  595,  78  S.  W.  276, 
the  cause  must  be  certified  to  the  Supreme 
Goort,  which  is  accordingly  ordered. 

BLAKD,  P.  J.,  and  GOODB,  J.,  concur. 


UiEWBLLYN  r.  SPANQLER. 

(Sc.  Louis  Court  of  Appeals.    Miuouri.  Jan. 

10,  1905.) 

1.  Appeal  —  Pkebxbvatioet  op  Bbbobs  —  Mo- 
tion n>B  Nbw  TkiaIm 

InstructiooB,  not  aaslnted  aa  grounds  for 
new  trial  in  tbe  motion  therefor,  are  not  re- 
viewable on  appeal 

2.  Clbsss  of  Ootrrr— Ijabii,ttt  to  LmQuxTs 

— NBOLiaBIlOB  OT  SUCCESSOB. 

Under  Rev.  St  1899,  i  825,  providing  that, 
when  an  order  Is  made  for  change  of  venue,  the 
clerk  sfaBll  immediately  make  oat  a  full  tran- 
script of  the  record  and  transmit  the  same  to 
the  clerk  of  the  court  to  which  the  removal  is 
ordered,  and  for  failure  to  do  so  shall  forfeit 
$100  to  tbe  imr^  aggrieved,  a  clerk  who,  on 
retiring  from  once,  delivers  to  hia  successor 
the  papers  I9  a  suit  In  which  a  change  of  venue 
has  been  ordered,  Is  not  responsible  for  the 
negligence  of  his  saocessor  in  failing  to  trans- 
mit tbe  papers  to  the  clerk  of  the  court  to 
which  the  cause  has  been  removed  in  time  to 
have  tbe  same  docketed  for.  the  next  tern  of 
such  court. 

8.  Saue— Charqx  or  Venub— Tbaksuisbioit 
OP  Recobo— CoNBTBDcrriON  OF  Statute. 
Under  Rev.  St.  1899,  §  825,  providing  that, 
when  an  order  for  change  of  venae  lias  been 
made,  Uie  clerk  shall  "immediately"  make  out  a 
transcript  of  the  record  and  transmit  the  same 
to  the  dei^  of  the  court  to  whidi  the  removal 
is  ordered,  the  transcript  should  be  made  out 
and  transmitted  In  such  convenient  time  as  is 
reasonably  necessary  for  the  performance  of 
such  duties;  the  purpose  of  the  statute  being 
to  prevent  unreas<xiable  delay  or  negligence  in 
the  traosmiBsIon  of  the  transcript,  and  to  secure 
an  early  opportunity  for  the  trial  of  tbe  cause 
in  the  court  to  which  the  venae  has  been  chan- 
ged. 

4.  Sahb— Failubb  to  TBAcrncn  TsAnscBirt 

— Excuses. 

Rev.  St  1899,  i  825,  provides  that,  when 
an  order  for  a  change  of  venue  has  been  made, 
the  clerk  shall  immediately  make  out  a  tran- 
script of  the  record  and  transmit  the  same  to 
the  clerk  of  the  court  to  which  the  removal  is 
ordered,  and  for  failure  to  do  so  shall  forfeit 
$100  to  the  party  aggrieved.  An  order  for  a 
change  of  venae  was  made  in  a  suit,  and  there- 
after defenduit's  attorney,  acting  in  good  faith, 
but  without  authority  from  plamtiff,  reqaestea 
tbe  clerk  to  withhold  the  transmission  of  the 
transcript  until  a  pending  proposition  to  arbi- 
trate should  be  finally  settled.  The  clerk  ac- 
ceded to  this  request,  and  subsequently  the 
proposition  to  arbitrate  was  declared  off,  and 
tbe  clo'k's  term  of  office  expired  without  the 
tTBiiBcript  having  been  transmitted.  The  clerk's 
successor  bad  ample  time  to  transmit  the  tran- 
script to  the  court  to  which  the  change  of  venue 
■warn  ordered  before  the  ensuing  term  <^  such 


court,  but  nevertheless  failed  to  do  so.  Held, 
that  the  first  clerk  was  Justified  In  holding  the 
transcript  under  the  circumstances,  and  was 
not  llaUe  to  plaintill  for  having  failed  to  im- 
mediately transmit  t^ie  same. 

Appeal  from  Oircnlt  Oonct  dftrtc  Otnmty; 
B.  R.  McEee,  Judge. 

Action  by  Charles  T.  Llewellyn  against 
Bdward  P.  Spongier.  From  a  Judgment  for 
defendant,  plaintiff  appeals.  Affirmed. 

The  petition,  omitting  caption,  is  as  fol- 
lows: "Plaintiff  for  cause  of  action  states: 
That  he  was  plaintiff  In  an  action  against 
Oeorge  E.  Llewellyn  and  otbws,  No.  10,143, 
in  tbe  circuit  court  of  Clark  county,  Mis- 
souri, which  said  action  was  pending  and  for 
trial  at  the  October  term  of  said  court  That 
said  action  was  Instituted  by  plaintiff  for 
the  purpose  of  partitioning  certain  real  es- 
tate belonging  to  the  parties  to  the  said  ac- 
tion. That  on  the  lOtb  day  of  November, 
1902,  It  being  the  second  day  of  said  Octo* 
ber  term  of  the  Clark  county  circuit  conr^ 
one  of  the  defendants  In  said  action,  George 
E.  IJewellTn,  made  application  for  a  change 
of  venue  of  such  action,  filing  bis  affidavit 
therefor,  and  thereupon  Hon.  E.  R.  McKee, 
presiding  judge  of  said  court,  granted  a 
change  of  venue  of  such  action,  and  made 
an  order  of  removal  of  such  action  to  the  clr 
cult  court  of  Schuyler  county,  Missouri.  De- 
fendant George  E.  Llewellyn,  having  paid 
into  the  court  the  $10  required  by  law, 
such  change  was  made  to  the  circuit  court  of 
Schuyler  county,  Missouri,  which  court  con- 
vened at  lAncaster,  in  said  Schuyler  county, 
on  the  4th  day  of  May,  1903.  Plaintiff  states 
that  defendant,  Edward  P.  Spangler,  was 
at  the  time  the  change  of  venue  was  taken 
in  such  action,  and  so  continued  to  be  up  to 
January  1,  1903,  the  circuit  clerk  of  Clark 
county,  Missouri,  and  that  he  failed,  neg- 
lected, and  refused  to  make  out  a  full  and 
complete  transcript  of  the  record  and  pro- 
ceedings In  such  cause  and  transmit  them,  to- 
gether with  the  original  papers  In  the  cause, 
to  the  clerk  of  the  circuit  court  of  Schuyler 
county,  Missouri,  as  required  by  such  order 
of  removal  and  by  section  825  of  the  Re- 
vised Statutes  of  Missouri,  1809.  Whereforo 
this  plaintiff  says  he  Is  damaged.  Injured, 
and  aggrieved  by  the  failure,  refusal,  and 
neglect  of  defendant,  Edward  P.  Spangler, 
to  make  up  a  full  and  complete  transcript  of 
the  record  and  proceedings  In  the  cause  In 
which  such  change  of  venue  was  taken,  and 
transmit  the  same,  with  the  original  papers. 
In  order  to  perfect  such  change  of  venue,  so 
that  such  case  would  have  been  for  trial  at 
the  May  term  of  the  drcult  court  of  Schuy- 
ler county,  1903,  and  respectfully  asks  Judg- 
ment against  defendant  for  the  statutory 
penalty  of  $100,  with  costs  of  suit** 

Omitting  caption,  the  answer  Is  as  fol- 
lows: "Now  comes  the  defendant,  and  for 
his  answer  and  defense  to  the  petition  of 
plaintiff  denies  eacb  and,  every  allegatiott  In 
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said  petition  contained,  except  those  herein- 
after specifically  admitted.  Defendant,  fur- 
ther  answering,  admits  that  at  the  October 
t«in,  1902,  of  this  court,  and  on  the  10th  day 
of  November,  19(Q,  as  stated  In  said  peti- 
tion, a  change  of  venue  was  granted  by  said 
court  of  the  suit  described  in  said  petition 
to  the  circuit  court  of  Schuyler  county,  Mis- 
souri, on  the  application  of  one  George  Llew- 
ellyn, one  of  the  defendants  therein,  and 
that  the  first  term  of  said  court  thereafter 
convened  on  the  4th  day  of  May,  1903,  and 
also  admits  that  defendant  was  the  clerk 
of  the  circuit  court  of  Olarb  county,  as  stat- 
ed In  the  petition,  that  his  said  term  expired 
on  the  let  day  of  January,  1903,  and  that 
he  did  not,  while  such  clerk,  transmit  to 
the  circuit  clerk  of  said  Schuyler  county  the 
transcript  and  original  pap^is  of  said  cause. 
But  defendant  says  that,  immediately  upon 
the  entry  of  said  order  of  change  of  venue 
upon  the  records  of  said  court,  he  made  out 
a  full  transcript  of  the  proceedings  In  said 
cause  before  said  court,  and  prepared  the 
same,  together  with  the  original  papers  In 
said  cause,  for  immediate  transmission  to 
the  clerk  of  said  Schuyler  county  circuit 
court,  but  that  such  transmission  was  with- 
held by  the  orders  and  directions  of  l^e  at- 
torneys of  record  In  said  cause,  upon  their 
assurance  and  representation  that  a  compro- 
mise of  said  suit  was  then  pending,  and  that 
the  matters  Involved  In  said  suit  would  all 
be  settled  and  adjusted  between  said  parties 
long  before  the  said  May  term,  1903,  of  said 
Schuyler  county  circuit  court,  and  that  the 
making  of  additional  costs  and  expense  there- 
in was  unnecessary;  that  defendant's  term  as 
clerk  of  said  Clark  county  circuit  court  end- 
ed on  the  31st  day  of  December,  1902,  and 
be  was  succeeded  In  said  office  by  F.  M. 
Harr,  the  present  Incumbent,  to  whom  said 
transcript  and  original  papers  in  said  cause 
were  delivered  by  defendant  on  the  Ist  day 
of  January,  1903,  nearly  four  months  prior 
to  the  time  when  the  said  transcript  and  pa< 
pera  coold  have  been  filed  with  the  clerk  of 
said  circuit  court  of  Schuyler  county,  in  time 
for  the  said  May  term,  1903,  of  said  court; 
that  during  the  remainder  of  said  term  of  de- 
fendant as  such  clerk  no  further  notice  or 
Instruction  was  given  lilm  concerning  said 
cause  by  said  parties,  or  either  of  them,  or 
their  attorneys  of  record.  Defendant  states 
that  at  the  time  aforesaid  a  compromise  of 
said  cause  was  being  considered  by  said  par- 
ties, and  that  said  parties  did  not  reach  a  de- 
termination therein  until  In  January,  1903, 
after  defendant's  said  term  of  office  had  ex- 
pired; whereas,  defendant  Is  Informed  and 
believes  by  mutual  consent  all  propositions 
of  compromise  between  said  parties  were 
then  withdrawn.  Wherefore  defendant,  hav- 
ing fully  answered,  prays  to  be  dismissed, 
with  his  costs." 

There  was  a  reply  denying  the  new  mat- 
ter in  the  answer.  The  issues  were  submit- 


ted to  a  Jury,  who  found  tor  defefidant. 
Plaintiff  appealed  in  the  ordinary  way. 

Defendant  assumed  the  burden  of  jmpooT  on 
the  trial.  It  was  admitted  that  after  Novem- 
ber, 1902,  the  first  regular  term  of  the  Schuy- 
ler circuit  court  would  convene  on  May  4, 
1903.  Defendant  offered  evidence  showing 
that  immediately  after  the  adjournment  ol 
the  November  term,  1902,  of  the  Clark  cir- 
cuit court,  he  made  out  a  full  and  complete 
transcript  of  the  record  in  the  cause  of 
Charles  T.  Llewellyn  v.  George  E.  Llewellyn 
et  al..  No.  10,143,  and  had  the  same,  vrith 
the  papers  not  forming  a  part  of  the  recorJ 
in  the  cas^  ready  for  transmission  to  the 
clerk  of  the  Schuyler  circuit  court,  when  he 
was  informed  by  defendants'  attorney  of  rec- 
ord In  the  case  that  the  parties  to  the  suit 
had  under  consideration  a  proposition  to 
submit  the  cause,  with  six  or  eight  other 
pending  suits  between  the  parties,  to  arbitra- 
tion, and  that  the  parties  did  not  want  to  In- 
cur additional  costs,  and  for  these  reasons 
asked  him  as  a  favor  to  bold  up  the  tran- 
script until  the  pending  pngrasltloD  tcr  arbi- 
tration should  be  settled  one  way  or  tbe  oth- 
er; that  in  compliance  with  this  request  he 
(defendant)  did  not  transmit  the  transci^t 
but  held  the  same  until  January  1, 1903,  when 
he  was  succeeded  in  office  by  F,  M.  Harr,  to 
whom  he  turned  over  tbe  transcript  and  pa- 
pers in  the  case.  J.  A.  Whiteside,  Bsq^  tiie 
attwney  of  Geoi^  Uewellyn,  testified  that 
he  was  requested  by  his  client  to  see  Charles 
JJewellyn  (plaintiff  herein)  and  find  oat  If 
he  would  not  agree  to  sobmlt  tbe  paxtitiOD 
suit  and  other  suits  tben  pending  to  arbitra- 
tion; that  he  saw  him  about  the  matter,  but 
got  no  definite  answw  from  blin  at  the  time, 
nor  until  about  the  last  of  December,  1902. 
when  i^aintlff  said  he  would  agree  to  the 
proposed  arbitration.  After  having  the  first 
conversation  with  Charles  Llewellyn  about 
the  arbitration,  but  before  be  had  received  a 
definite  answer  from  him  as  to  whether  or 
not  he  would  agree  to  submit  to  arbltrathw. 
Whiteside  told  the  defendant  of  the  prcqMWl- 
tlon  to  arbitrate  the  case,  and  asked  him  as 
a  favor  to  the  parties  to  withhold  the  tran- 
script The  evidence  shows  that  the  proposi- 
tion to  arbitrate  was  held  under  advisement 
until  about  January  16,  1903,  when  Charles 
Llewellyn  called  It  off.  The  transcript  did 
not  reach  the  Schuyler  circuit  court  nnti' 
April  29,  1903,  too  late  to  appear  on  the  ftd- 
lowing  May  term  docket  PlatntUTK  evi- 
dence shows  that  neither  he  nor  any  one  au- 
thorized to  represent  him  at  any  time  re- 
quested or  Instructed  the  defendant  to  with- 
hold the  transcript  Plaintiff  testified  that 
the  proposition  to  arbitrate  was  never  sub- 
mitted to  blm  until  December  29,  1902,  and 
that  be  was  not  aware  that  tbe  transcript 
had  been  withheld  until  April  29, 1903. 

The  conrt  refused  to  give  a  peremptory 
Instruction  to  find  for  plaintiff,  asked  hy 
him  at  tbe  close  of  d^aidanfa  erideiKe. 
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bnt  gave  the  follovli^;  hwtrnctlonii  tot  plaln- 
tiff:  "(1)  The  court  Instrncts  tbe  jury  that 
It  was  the  duty  of  the  defendant,  as  circuit 
clerk,  when  the  change  of  renue  was  taken 
to  Sdmyler  county,  to  Immediately  make  out 
a  transcript  of  the  record  and  proceedings 
In  the  cause,  Including  the  petition  and  affi- 
davit and  order  of  removal,  and  transmit 
tbe  same,  duly  certified,  together  with  all 
tbe  original  papers  filed  In  the  cause  and 
not  fonuing  a  part  of  the  record,  to  the  clerk 
of  the  circuit  court  of  Schuyler  conn^;  and 
unless  you  bellere  that  plaintiff,  Charles  T. 
Llewellyn,  authorized  or  agreed  for  the  de- 
fendant to  withhold  sending  said  transcript 
and  papers,  then  your  verdict  will  be  for 
tbe  plaintiff.  The  court  instructa  the 
Jury  that  it  makes  no  difference  that  tbe 
transcript  and  papers  oonld  have  been  sent 
after  deffflidant  went  out  of  <^e  and  in 
time  for  the  case  to  be  tiled  at  the  next 
term  of  circuit  court  of  Schuylw  county. 
Still.  If  you  believe  defendant,  without  any 
antlujrlty  frcnn  plaintiff  and  without  plain- 
tiff's knowledge  and  consent;  withheld  said 
transcript  and  papers,  and  failed  to  send 
tbem  before  he  did  go  out  of  <^ace,  then  you 
will  And  for  plaintiff.  0)  The  court  Instructs 
tbe  Jury  that  It  was  the  daty  of  the  defend- 
ant to  immediately  transmit  ttie  record  and 
papers  in  the  case  of  Llewtflyn  v.  Uewellyn 
to  tbe  Bdmyler  county  .circuit  clerk,  unless 
be  was  notified  by  both  the  plaintiff  and  the 
defendants  In  said  cause,  or  their  attonieys, 
not  to  send  said  papers  and  transcript  im- 
mediately. (4)  Tbe  court  instructs  the  jury 
tbat  the  plaintiff  does  not  have  to  prove  any 
peconiary  loss  €x  damage^  or  that  he  is  ag- 
grieved; but  the  law  iwesnmes  that  he  la 
aggrieved  if  you  find  that  the  clerk  did  with- 
hold the  transcript  and  p^rs  oa  diange  ot 
venne  vrithoot  the  plalntUFs  authority  w 
consent"  The  court  refused  instructions 
asked  by  plaintiff,  which,  if  given,  would 
bave  cut  out  the  defense,  root  and  branch, 

Tbe  court  gave  the  fallowing  instructions 
for  def«idant:  "(1)  The  court  Instructs  the 
Jury  that  unless  they  believe  from  the  evi- 
dence that  the  holding  up  of  the  transcript 
until  the  expiration  of  E^ngler's  term  as  cir- 
cuit clerk  prevented  the  said  plaintiff  from 
securing  a  speedy  trial,  and  tbat  he  was 
tbns  aggrieved  thereby,  jva  wUl  find  for  the 
defendant  (2)  If  you  believe  from  the  great- 
er weight  of  evidence  that  an  arbitration  of 
tbe  case  of  Charles  T.  Llewellyn  v.  Gewge 
Llewellyn  et  al.,  which  had  been  removed  to 
circuit  court  of  Schuyler  county  by  change  of 
Tenoe,  was  contemplated  and  pending  by  the 
parties,  and  on  account  thereof  at  the  knowl- 
edge or  consent  of  plaintiff  d^endant  witb- 
beld  the  transcript  until  his  term  of  office  ex- 
pired, your  vradlct  should  be  for  defendant 
<3)  In  passing  upw  the  question  as  to  wheth- 
er  or  not  plalntlfl  authorized  or  agreed  to  the 
-withholding  of  the  transcript,  yoo  may  take 
Into  consideration  all  the  facts  and  dream- 


stances  proven,  and,  if  yon  find  he  did  so 
agree,  your  verdict  should  be  for  the  defend- 
ant If  you  believe  tbe  plaintiff  consented 
to  the  withholding  of  tbe  papers^  or  had 
knowledge  of  the  same  being  withheld,  to 
await  the  contemplated  or  proposed  arbltra-, 
tlon,  and  did  not  object  to  such  withholding, 
your  verdict  should  be  for  the  defendant" 

O.  T.  Llewellyn,  for  appelant   O.  S.  & 

0.  M.  Oalllhan,  for  respondait 

BLAND.  P.  J.  (after  staUng  the  facts).  1. 
The  statute  on  which  this  suit  Is  bottomed 
reads  as  follows:  Section  82fi,  Rev.  St  1899: 
"After  Change,  Clerk  to  Transmit  Record. 
When  any  such  order  shall  be  made  by  the 
court  or  Judge,  the  clerk  shall  immediately 
make  out  a  full  transcript  of  the  record  and 
proceedings  In  the  cause,  including  the  petl- 
tion  and  affidavit  and  order  of  r^oval,  and 
transmit  the  same,  duly  certified,  together 
with  all  the  original  papers  filed  In  the  cause, 
and  not  forming  a  part  of  the  record,  to 
the  clerk  of  the  court  to  which  the  removal  is 
ordered,  and  for  failure  to  do  so  shall  forfeit 
one  hundred  dollars  to  the  party  a^rrleved, 
to  be  recovered  by  dvll  actlcm."  If  the  court 
was  correct  in  refusing  plaintiff's  peremptory 
Instruction,  then  the  Judgmmt  should  be 
affirmed,  as  tbe  giving  of  Instructions  for  the 
defendant  Is  not  assigned  as  one  of  the 
grounds  for  new  trial  in  the  motton  therefw, 
and  for  this  reason  they  are  not  reviewable. 
State  V.  Headrick.  149  Mo.,  loc  dt  401,  51  S. 
W.  99;  Fullerton  v.  Carpenter,  97  Mo.  App., 
loc.  dt  201,  71  S.  W.  98. 

The  uncontradicted  evidence  shows  tbat 
the  Schi^lw  drcttit  court  did  not  c«ivene, 
after  Novmber.  1902,  until  May  4, 1803,  and 
the  defmdant  went  out  of  office  on  January 

1,  1808,  at  yrbicb  time  he  turned  over  his  of- 
fice  and  delivered  the  transcript  and  papers 
in  the  partition  suit  to  his  successor.  There- 
after it  became  the  doty  oi  bis  successor  to 
make  the  transnklssion,  and  if  be  negligently 
failed  to  do  so  In  time  to  have  the  cause 
docketed  ttx  the  May  term,  1908,  of  tbe 
Schuyler  circuit  court,  the  defoidant  is  not 
responsltde  for  such  n^IUcence.  I  fliink 
the  evidence  shows  that  the  transcript  was 
negligently  withheld;  but  the  question  in  the 
case  Is,  should  that  negligence  be  ascribed  to 
defen^ntt  Be  admlte  in  bis  anaww  and 
In  his  tostlmMiy  tbat  be  withheld  the  tran- 
script after  be  bad  it  ready  for  transmission, 
for  something  Uke  a  mcmtb,  and  until  after 
the  expiration  of  his  term  of  office.  He 
thereby  tadtly  confesses  that  he  violated  the 
letter  of  the  statute,  but  offers  to  Justify  his 
conduct  by  showing  that  he  did  not  violate 
the  spirit  of  the  statute  by  what  transpired 
between  himself,  and  Mr.  Whiteside,  the  at- 
torney representing  plaintiff's  adversary  in 
the  partition  suit  I  think  the  evidence 
shows  that  both  Wbltedde  and  tbe  defend- 
ant acted  in  perfect  good  faith.  I  think  it 
also  shows  tha^  while  the  plalndff  did  net 
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accede  to  the  propoflUIon  to  ait^ttrate  the  suit 
when  first  made  to  him  by  Whiteside,  he  did 
not  refuse  to  consider  It,  but  did  consider  it, 
and  afterwards  agreed  to  it  This  evidence 
not  only  shows  that  Whiteside  acted  In  good 
faith  in  requesting  defendant  to  withhold  the 
transcript,  bat  that  the  plabitllTB  cmdoct 
warranted  Whiteside  to  believe  the  matters 
in  diq>nte  between  plalntUf  and  his  broths, 
George  LlewellTn,  Including  the  partldon 
suit,  wonld  be  submitted  to  arUtratltm.  In 
these  drcnmstances,  Whiteside  vas  Jostlffled 
In  taking  steps  to  prevent  the  farther  ac- 
cumulation of  costo  in  the  suit,  and  In  ask- 
ing that  the  transmission  of  the  transcript 
be  withheld  until  the  pnqrasltion  to  arbitrate 
should  be  finally  settled,  eweclally  in  view 
of  the  fact  that  the  Schuyler  circuit  court 
would  not  convene  for  more  than  four 
months,  and  withholding  of  the  transcript 
was,  apparently,  as  much  to  the  interest  of 
the  plaintiff  as  to  the  interest  of  Whttealde'B 
cllMit  The  evidence  also  shows  that  there 
was  ample  time,  after  the  proposition  to  ar- 
bitrate vras  declared  off  by  i^atntUC,  to  have 
transmitted  the  transcrli^  to  the  of 
the  Schuyler  circuit  court  In  time  to  have 
had  it  docketed  for  the  May  term,  1Q03. 

But  it  is  contended  by  plaintiff  that,  as  the 
•defendant  was  not  instmcted  by  him,  or  by 
any  one  for  falm  or  representing  him,  to  wlth- 
h(Ai  the  transcript,  what  Whiteside  told  de- 
fendant furnished  no  Justification  to  him  for 
withholding  the  tranacript  The  purpose  of 
the  statute  Is  to  prevent  unreasonable  de- 
lay or  negligence  In  the  making  out  and 
tranamlsslon  of  transcrlpte  of  causes  tai 
which  a  change  of  venue  has  been  awarded, 
and  to  secure  an  early  opportunity  for  the 
trial  of  such  causes  In  the  courts  to  which 
the  venue  has  been  changed.  What  Is  meant 
by  the  term  "Immediately,"  as  used  in  the 
statute.  Is  that  the  transcript  shall  be  made 
out  and  transmitted  In  such  convenient  time 


as  is  reasonably  necessary  for  perfttrming 
these  duties.  State  v.  Glevenger,  20  lla  a^- 
626;  City  of  De  Soto  Herdel.  63  Ha  App^ 
loc.  elt  60.  If  due  regard  given  to  the 
nature  and  dream  stances  ot  the  things  to  be 
done  and  the  purposes  to  be  accMnpIlahed,  I 
do  not  think  it  can  be  nld,  as  a  matter  of 
law,  that  the  defendant  was  n^illgent,  or 
that  he  vUriated  the  spirit  of  the  statute,  to 
withholding  the  transoipt  under  the  drcmn- 
stences  shown  in  evidence,  especially  in  viev 
of  the  fact  that  he  did  not  withhold  It  be- 
yond a  day  when  it  oould  reasonably  bave 
been  transmitted  to  the  clerk  ot  the  S<Anyler 
drcnit  court  In  time  to  bave  been  placed  up- 
on the  Hay  term,  1908,  docket  of  that  court 
The  evldrace  shows  that  defendantfs  suc- 
cessw  might  have  transmitted  tba  tranacript 
at  aiqr  time  wlOiin  two  or  tiiree  montlis  after 
he  took  charge  of  the  office  and  of  Hie  papers 
in  the  case.  In  time  tor  the  case  to  have  ap- 
peared on  the  May  term,  1008,  docket  of  the 
Schuyler  circuit  court  If  this  had  been 
done,  plaintiff  vrould  not  have  bad  any 
ground  to  complain  of  tiie  dtfay  in  the  trans- 
missies,  and  certainly  no  cause  of  action 
against  OiIb  defendant,  based  on  the  atatnte; 
for  the  purpose  of  the  stetnte— to  secure  a 
speedy  hearing— would  have  been  as  folly 
performed  as  If  the  transcript  and  papers  had 
bem  trannnitted  by  defendant  to  X>ecember, 
1002.  For  these  reasons,  I  do  not  think  the 
conrt  cmnmitted  error  In  refusing  tbe  pre- 
emptory  tostmctlon  to  find  for  plalutU^  nor 
In  refusing  awHx  of  plaintiff's  tostructtona  as 
would  have  practically  vrithdrawn  tbe  case 
from  the  consideration  of  the  Jury. 

2.  Objections  wwe  made  to  the  iDtrodoe* 
tlon  of  some  of  the  evidence.  The  grounds 
of  these  objections  are  not  specifically  atated. 
and  I  do  not  discover  that  any  inadmlssihie 
evidence  was  admitted  at  the  trial. 

Discovering  no  reversible  error  to  the  rec- 
ord, the  Judgment  is  affirmed.  All  coneor. 
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HARKNESB  et  al.  r.  JARVIS  et  al. 
(Kansas   City   Court   of  Appeals.  MIbsootL 
Jan.  20,  1802.) 

1.  JuoaUBirE^pEFAUZ.T— VaGATIOH— TlHB. 

Where  a  motion  to  set  aside  a  default  Judg- 
ment was  filed  at  the  same  term  at  which  the 
judgment  was  entered,  bnt  more  than  four  days 
thereafter,  and  the  motion  was  undisposed  of 
at  that  term,  the  court  had  jurisdlctioQ  to  grant 
the  same  at  the  succeeding  term,  thou^  no  gen* 
era!  or  special  order  of  continuance  was  entered. 

2.  AfPKAI<— OFF.NIKO    DETAUIT  JUDOHEITr— 
DiBORETION— KBVIBW  . 

An  application  to  set  aside  a  default  Judg- 
ment being  within  the  discretion  of  the  court,  an 
order  granting  the  same  will  not  be  interfered 
with  on  appeiu,  in  tlM  absence  of  a  dear  slunr- 
ing  of  aboie  itf  such  discredon. 

Appeal  from  ClrcDit  Court,  Ja<^n  Conn- 
tj;  John  W.  Henry,  Jndge. 

Action  by  L.  V.  Harkneu  and  otb^t 
against  Frank  Jarris  and  others.  From  an 
order  setUng  aside  a  default  Judgment  after 
the  term,  plalnttffa  aiffieal.  Bereraed*  ind 
certified  to  the  Supreme  Court 

See  81  8.  W.  446. 

J.  O.  WIlliamB  and  L.  A.  Langblln,  for 
appellants.   H.  S.  Hadl^,  for  respondents. 

ELLISON.  J.  Plaintiff  brought  this  action, 
returnable  to  the  January,  1901,  term,  to  re- 
coTCT  Judgment  on  a  promissory  nota  There 
was  personal  service  on  defendants;  but, 
when  the  case  was  called  for  trial  at  said 
January  term,  defendants  did  not  appear, 
neither  did  they  file  an  answer.  Judgment 
was  rendered  for  plalntllE  by  default  After 
the  expiration  of  the  four  days'  time  allowed 
for  motions  for  new  trial  and  In.  arroit  of 
Judgment,  bnt  at  the  same  term,  the  d^end- 
ants  filed  a  motlw  to  set  aside  the  Judgment 
for  reasons  therein  alleged.  The  niotl<m  was 
not  acted  on  by  the  court  at  that  term,  bnt 
■went  OTer  to  the  following  April  term  wlth^ 
ont  any  special  order  of  continnance.  At  the 
latter  term  the  motion  was  sustained,  and 
plalntUFs  have  appealed. 

The  plaintUfs  challenge  the  power  of  the 
circuit  court  to  set  aside  the  Judgment  on 
the  motion  aforesaid,  made  at  a  subseqnrat 
term.  They  agree  that  the  court  had  the 
power  to  do  so  at  any  time  during  the  term, 
and  that,  though  the  motion  was  filed  more 
than  four  days  after  the  Judgment,  if  the 
court  had  taken  It  up  during  the  term  and 
continued  it  snch  action  would  haTe  carried 
It  over  to  the  succeeding  term,  with  power  In 
the  court  to  act  upon  It  But  they  contend 
that  not  having  been  taken  up  and  conttn* 
ued,  the  court's  power  ended  with  the  term. 
They  are  sustained  in  this  view  by  the  major- 
ity (pinion  of  the  St  Louis  Court  of  Appeals 
in  Head  v.  Randolph,  88  Ma  App.  284; 
Judge  Biggs,  dissenting.  We  find  ourselves 
In  disagreement  with  that  court  The  8u< 
preme  Court  held  that  a  motion  to  set  aside 
a  Judgment  filed  mfwe  than  fonr  days  after 
It  was  rendn«d,  bat  at  the  same  tenn,  may 
be  continued  to  a  succeeding  term,  and  than 

88S.W.— 65 


decided.  Chllds  t.  Ranraad,  IIT  Ma  414, 
4^,  28  8.  W.  878.  So,  therefore,  the  only 
question  for  ub  to  dedde  Is  whether  a  mo- 
tion filed  during  the  term,  bnt  mm  than 
four  day!  after  the  Judgment,  and  not  reach- 
ed or  acted  on,  is  continued  over  to  the  next 
t«m  of  court,  in  the  absence  ut  ltB  betog  call- 
ed VP  and  oontlnned  otw,  or  of  a  general 
order  of  contlnnancfc  It  Is  undeniable  tliat 
the  legal  right  exlstB  to  file  the  motion  dur- 
ing the  term  after  the  fom^ays  limit  It 
bec(nne>  a  part  ot  the  proceeding  In  the  case, 
and  the  fact  that  It  remains  undl^poeed  of 
at  the  end  ot  the  term  must  show  that  It 
was  intended  to  be  carried  OTer  to  the  next 
term.  If  pending  coses  are  not  continued 
by  i^edal  order,  and  no  general  order  is 
made,  no  one  would  suppose  that  such  ac- 
tions would  abate:  The  practice  in  this  state 
has  bem  to  continue  docketing  such  cases  In 
snch  instances  until  diqposed  (tf.  So  a  mo- 
thm  fbr  new  trial  which  is  undisposed  of  Is 
continued  orer  to  succeeding  terms  without 
either  a  special  or  geno'al  (nrdor.  OlTeos  t. 
Tan  Stoddifwd,  86  Mo.  149,  66  Am.  Bep.  421 ; 
St  Franda  BUII  Co.  t.  Sugft  142  Ma  864,  44 
S.  W.  249.  It  being  clear  that  a  cause  nndis- 
posed  of,  and  a  motion  for  new  trial  filed 
within  four  days  and  undisposed  of,  are  each 
continued  to  the  succeeding  term  wittiout 
an  order,  It  ought  to  be  equally  clear  that  no 
order  is  necessary  to  carry  over  an  nadieiposed 
of  motion  for  neir  trial,  filed  without  tlie 
four  days.  The  court  has  no  power  to  pass 
on  either  motion  at  a  subsequent  term,  ei- 
cept  by  force  of  the  continaance,  and  we  can- 
not see  why  a  oontlnuanoe  would  be  allowed 
without  an  order  to  the  one  and  denied  in  the 
other.  If  It  be  conceded  that  the  court  has 
the  power  to  continue  a  motion  filed  after 
the  four  days,  by  taking  it  under  advisement 
nntii  the  next  term,  it  must  follow  that  the 
motion  can  be  contlnned  without  being  under 
adTisement;  for,  if  it  is  a  questitm  of  power, 
the  court  cannot  of  conrs^  liold  a  matter 
under  advisemmt  b^wd  the  period  in  which 
it  has  the  power  to  act  Ths  whole  matter^ 
it  seems  to  ust  is  tiiis:  The  continuance 
to  a  subsequent  team  carries  along  the  power 
to  act  at  that  term,  and  such  continuance. 
Is  had  wbea  the  motion  is  undbowsed  of, 
without  an  order  either  guieral  w  spedaL 
Authorities  siq  ra. 

There  need  be  llttie  said  <»  the  merits 
of  the  motion.  TbB  Supreme  Ooort  bos 
many  times  stated  and  enforced  the  propo- 
sition that  large  discretion  resto  with  the 
trial  court  in  acting  on  motions  to  set  aside 
Judgments  by  default  Bank  t.  Armstrong, 
92  Ma  265,  280,  4  8.  W.  720,  and  autborlttea 
dted.  And  it  has  been  said  tiiat  It  Is  less 
apt  to  Intwfoe  with  socb  discretion,  wbem 
the  Judgment  is  set  asld^  than  whoi  It  Is 
not  ^niis  f  the  reason  that,  wlien  set  aside, 
the  case  is  yet  open,  and  that  Justice  will 
yet  be  done.  Helm  t.  Bassett,  9  Ma  50. 
And  the  oonrts  of  appeals  have  followed 
this  vlev.  htrngOxOk  t.  KeUy,  61  Vix  Am- 
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072;  Ensor  t.  Smith,  57  Mo.  App.  584.  The 
record  in  tbU  case  does  not  disclose  uiTtblDg 
whereby  we  can  be  Justified  In  saying  that 
the  discretion  was  abused. 

Bot,  our  decision  on  the  first  point,  being 
contrary  to  tbat  of  the  St  Louis  Court  of 
Appeals  in  Head  r.  Randolph  aforesaid,  we 
order  the  case  certified  to  the  Supreme  Court 
as  required     the  ConstltDtion.  All  eoaaar. 


UTTLH  ROCK  BY.  &  ELECTRIC  00.  T. 

CITY  OP  NORTH  LITTLE  BOOK. 
(Soprune  Court  ot  Arkansas.  Sept.  80,  1909.) 

1.  Stbeit  Railway  Fkaitohibe— AtrTHoanT 
TO  Revoke — Pbesbxttation  op  Qusstion. 

Where,  In  a  salt  to  annul  a  street  railway 
tranchise  cooferred  by  ordinance  proTiding 
that,  before  tb«  fraochlBe  should  be  enjoyed,  the 
company  should  obtain  from  the  county  court 
a  confirmation  of  the  right  of  way  over  a 
bridge,  the  complaint  alibied  that  aK>llcation 
to  the  coQoty  court  to  confirm  the  rl^t  of 
way  had  never  been  made,  and  the  answer  ad- 
mitted the  allegation,  and  the  only  proof  was 
the  testimony  of  the  company's  manager  that 
no  application  was  made  to  the  county  conrt, 
and  that  he  had  believed  that  permission  to 
cross  the  bridge  would  not  be  granted,  the 
question  of  'the  authority  to  revoke  the  fran- 
chise oQ  the  refusal  of  the  county  court  to 
grant  permission  was  not  presented. 

2.  APFEAij— Sdfhbics  Covbt— iNjunoriOH— 
PowEB  TO  Gbakt— Pbovisionai,  Rklief. 

The  Supreme  Court,  on  appeal  from  a 
decree  annulling  a  street  railway  franchise,  has 
no  authority  to  restrain  the  city  from  interfe^ 
ing  with  the  tracks  constructed  under  the  fran- 
duse  before  the  commencement  of  the  suit, 
pending  further  proceedings  by  the  company  to 
test  its  rights  under  a  municipal  ordnance ; 
that  being  a  provisional  relief  to  be  awarded  by 
the  conrt  in  which  the  further  proceedings  are 
instituted,  subject  to  review  on  appeal. 

On  petitions  for  rehearing.  Overruled. 
For  former  opinion,  see  88  S.  W.  826. 

Bose,  Hemingway  &  Rose,  for  appellant. 
James  P.  Clarke,  for  appellee 

McCDUXKIH,  J.  Both  parUea  ae6k  a  »• 
hearing  of  the  cause.  Appellant  asks  that  we 
set  aside  that  part  of  the  decision  holding 
that  Ordinance  Na  1019,  passed  August  10, 
1908,  is  void,  and  that  appellant  acquired  no 
rights  therenndw,  and  appellee  aaks  that  we 
set  aalde  that  part  of  the  dedslon  holding 
that  Ordinance  No.  1002,  paswd  June  26, 
1003,  conferred  a  valid  fttuichls&  Upon  con- 
slderatlon  vre  adhere  to  the  conduidon  here- 
tofore announced,  and  both  petitions  for  re- 
hearing win  he  overruled. 

Connael  for  appellee  Insists  thal^  when  the 
dlsann^ation  of  territory  was  accomplished, 
the  poww  reserved  In  Ordinance  No.  1002  bj 
the  city  of  Little  Rock  to  revoke  the  fntnchlse 
upon  the  refusal  of  the  coun^  court  to  con- 
firm the  right  of  way  over  the  free  bridge, 
as  well  as  all  other  rlgbta  and  powers  r»> 
served  to  tbat  municipality,  passed  to  the 
city  of  North  Little  Rock,  and  that  the  latter 
could  then  properly  exercise  13ie  power  of 
revocation.  He  contends' that  we  ahonld.  for 


that  reasm,  hold'ttiat  ivpellaut  has  no  ex- 
istent rights  in  the  franchise  conferred  by 
tiiat  ardlnaiio&  It  la  anffldent  to  say,  Ib 
response  to  that  contention,  that  the  omdi- 
tton  v9oa  vhlch  fitw  power  of  ravoeatliNi 
rests— L  &,  tbe  refusal  of  the  county  court 
to  confirm  the  right  of  way  over  ttw  tfte 
bridge— Is  not  shown  either  In  the  pleadings 
OT  proof  In  this  case  to  exist.  Appellee's 
complaint  alleges  that  application  to  tbe 
county  court  to  confirm  the  right  of  way  bad 
never  been  made,  and  appellant's  answer  ex- 
pressly admits  this  to  be  true.  j.  A.  Tra- 
.  wick,  the  manager  of  appellant  ctunpany, 
testified  (which  was  ail  tbe  testimony  on  the 
subject)  that  no  application  was  made  to 
the  county  court,  though  he  had  reason  to 
believe,  he  aays,  from  InfOrmatton  received, 
that  permission  to  cross  the  bridge  would  not 
be  granted.  The  question  of  revocation  fa 
therefore  not  presented  to  oa  In  tUa  leecml. 
and  we  cannot  properly  pass  upon  It. 

We  merely  held  In  the  fonner  opinion 
tbat  Ordinance  Na  1002  cmifened  a  valid 
franchise,  and  that  at  the  time  of  the  com- 
mencement of  thia  anlt  an  nnreaaonaUe  time 
for  the  performance  hy  the  grantee  of  the 
conditiona  i»ecedait  therein  named  bad  not 
elapsed.  Whether  of  not  It  la  now  too  late 
for  appellant  under  the  drcnmstancee,  to 
perform  them  and  preserve  tbe  granted 
rights ;  whether  the  power  ot  revocation  pass 
ed  to  appellee  upon  the  dteannexatbrn  oi 
territ(M7,  and,  If  so,  na&er  what  etrcnm- 
stances  it  may  be  eacerdaed;  and  wbetbcr  or 
not  appellant  may  Kvoceed  to  the  enjoytaeat 
of  the  frandilse  wlttumt  obtaining  Cram  the 
county  court  the  ri^t  of  way  over  tbe  bridge 
— are  all  questionB  whidi  we  have  not  de- 
cided, and  do  not  deem  It  necessary  or  inoper 
Tqxm  tbe  reoind  In  this  ease  to  dedde.  They 
must  be  brought  before  us  in  proper  proceed- 
ings and  upon  approivlate  allegatlmw  and 
proof  before  a  determlnathm  can  be  readied. 

Appellant  aAa,  forthor,  ttut  tbe  Judgment 
of  this  court  be.modlfled,  so  as  to  pennlt  ttie 
trades  aMWtractsd  under  the  ffandilae  by  ap- 
peDant  betxae  tbe  commenoeinent  of  ttia  salt 
to  remain  in  the  streete  of  North  Little  Bode 
pending  further  proceeding  by  appellant  to 
teat  and  secure  enjoyment  of  ita  an^Bd 
rlghta  und»  Ordinance  Na  1002,  and  to  re- 
strain said  dty  from  disturbing  said  tracks 
during  such  further  iwoceedlnga.  nda^  bow- 
ever,  la  provisional  rellel^  whldi  must  be 
granted,  if  at  all,  by  the  court  oC  ortslnal 
Jurisdiction  in  which  such  further  proceeding 
la  Instituted,  subject  to  review  am  appeal 
We  cannot  grant  It  In  thla  anlt  NotUiiff  In 
this  dedslcHB  will  bar  ■neb  relief;  If  ani^huit 
be  shown  In  other  respects  to  be  oititled  to 
It  Following  tbe  decree  ot  the  dianoellor. 
appellant  has  In  the  orl^nal  Jodgmat  bere 
bera  allowed  00  days  In  which  to  dlapone  ot 
or  ronove  the  tracks  and  material  now  on 
the  streets  of  North  Little  Rock,  and  said 
period  wUl  nm  fnnn  tUs  date 
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To  that  eztait  the  Jodgmoit  heretofore 
entered  here  will  be  modified.  In  all  other 
reqDects  It  irlll  atand. 


ORAOBAFT  T.  BfBTBB  Qt  aL 
(Snprem*  Court  of  Arkanau.    July  29,  lOOB.) 

1.  Taxatioh— Dbbdb— BmcT  as  Etidihcs. 

Rot.  St  1837,  a  128.  H  183,  1S4.  regnlred 
the  aaditor  to  execute  deeds  to  porcnasen  of 
lands  forfeited  to  the  atate  for  nonpayment  of 
taxes,  and  provided  that  snch  deeds  should  Test 
title  in  the  grantee,  and  should  be  received  in 
all  courts  as  evldeoce  of  (cood  title.  Act  July 
IS,  1808  (Laws  1868,  p.  62,  |  1),  created  the 
office  of  Commissioner  of  Immi^ation  and  State 
Lands,  and  gave  the  control  and  disposition  of 
forfeited  lands  to  the  commissiono*.  Kirby's 
Dig.  i  4807,  provides  that  all  deeds  issued  by 
the  State  Land  CommEsaiouer  to  forfeited  land 
shall  convey  to  the  purchaser  all  the  title  of 
the  state  to  the  land,  and  shall  be  received  as 
evidence  tn  any  court  of  the  state.  Hefd,  that 
commissioner's  deeds  to  lands  forfeited  for  non- 
payment of  taxes  need  not  recite  the  taking  of 
the  steps  which  vested  title  In  the  states  but 
the  deed  itself  ia  prima  fade  eridence  that  all 
preliminary  steps  necessary  to  title  have  been 
taken,  and  the  burden  is  on  the  one  attacking 
the  same  to  show  that  some  one  of  the  pre- 
requisites of  the  tranamission  of  title  was  <uiit- 
ted. 

2.  SaXB— OVEBTBBOW  OF  PBE8UKPTI0N. 

The  fact  that  the  record  of  deeds  discloses 
DO  record  of  a  deed  to  laud  which  belonged  to 
the  state  as  Real  Estate  Bank  land&  and  which 
was  not  sul^ect  to  forteltore  and  sale  tcr  taxea, 
does  not  show  that  such  land  was  not  sold  and 
afterwards  forfeited  to  the  state  for  nonpay- 
ment of  taxes,  nor  overthrow  the  presumption 
of  sale  which  arises  from  the  Issuance  of  a  tax 
deed  hy  the  State  Land  Commls^oner. 
8.  SlaicE  —  GxracpTioin  —  Sau  ov  Bxkxft 
Ijamds— Evidence. 

Under  section  8,  p.  97.  Acts  1866-67.  which 
exempted  lands  of  the  Real  Estate  Bank  from 
taxaaw  while  in  the  bands  of  the  receiva'.  and 
required  the  receiver,  upon  sale  by  him  of  any 
of  such  lands,  to  furnish  the  assessor  with  a 
correct  list  of  the  land  sold  for  assessment  in 
the  name  of  the  puichaaer,  the  listing  of  such 
land  for  taxation  la  eridoice  of  the  sale  thereof 
1^  Uie  recnver. 
4.  Same. 

An  act  of  1867  exempted  lands  of  the  Real 
Gatate  Bank  from  taxation  while  In  the  hands 
of  a  receiver.  In  a  proceeding  to  wind  up  the 
affairs  of  the  bank  the  receiver  was  directed  to 
make  a  list  of  all  the  lands  in  his  hands,  so 
that  the  same  might  be  offered  for  sale.  He 
aooordingly  made  such  list,  and  in  his  report  of 
aala  stated  that  he  omitted  from  sale  certain 
lands,  as  be  was  fully  convinced  by  conclusive 
eridence  that  the  bank  had  disposed  of  its  in- 
terest therein.  The  sale  and  the  report  were 
confirmed  by  the  court.  Hetd,  that  snch  report 
of  the  receiver  and  confirmation  thereof  by  the 
court  constituted  evidence  which  tended  to 
strengthen  the  presumption  which  arose  from 
the  vabaeqnent  usnance  of  a  tax  deed  by  the 
State  l4Uid  Gonunissionw  to  land  omitted  from 
the  sale  that  such  land  had  been  sold. 

Appeal  from  Circnit  Court,  Ohicot  Oonnty; 
Zachariah  T.  Wood,  Judge. 

Action  by  George  E.  Cracraft  against  Car- 
rie Meyer  and  others.  From  a  judgment  for 
defendanta,  plaintiff  appeali.  Affirmed. 

B.  F.  Merritt,  Boblnaon  &  Beedel,  and 
Boee,  Hemtngwar  *  Rose,  Cor  appellants 


N.  B.  Bcott.  E.  A.  Boltoa,  Oariand  Street, 
and  James  p.  Clarke,  for  appellees.  P.  C. 
S>ooi^,  for  appelleei  W.  H.  Qravei  and  B. 
F.  MerrltL 

WOOD.  3.  Appellee  ia  In  posseeslon  of 
certain  tracts  of  land  in  Chicot  comity.  Ark., 
under  deeds  from  the  State  Land  Oommls- 
aioQer,  based  uptm  a  forfeiture  of  the  land 
for  the  nonpayment  of  taxes.  Her  deeds  are 
dated  December  24,  1881.  and  July  23.  1887, 
respectively.  She  baa  made  valuable  Im- 
provements, and  has  been  In  the  adverse 
possession  of  the  landa  alnce  the  deeds  were 
executed.  Appellant  brought  ejectment 
against  appellee  tot  the  lands  In  controversy, 
claiming  title  by  deed  of  the  State  Land 
CommlBsiona:  dated  July  14,  1902.  based  up- 
on alleged  Real  Estate  Bank  foreclosure. 

1.  Aa  early  as  March  K,  1888,  onr  Legisla- 
tnre  passed  an  act  requiring  the  andltw  to 
execute  deeds  to  purchaser  of  lands  forfeited 
to  the  state  for  the  nonpayment  of  taxes,  and 
prescribing  that  such  deeds  "shall  convey  to 
the  purchaser  alt  the  right,  title,  Interest,  and 
claim  of  the  state  thereto";  also  that  the 
deeds  "shall  vest  in  the  grantee,  his  heirs 
or  assigns,  a  good  and  valid  title  both  in 
law  and  equity,  and  shall  be  received  in  all 
courts  of  this  state,  as  evidence  of  good  and 
valid  title  In  such  grantee,  his  heirs  or  as- 
slgna,  and  shall  be  evidence  that  all  things 
required  by  law  to  be  done,  to  make  good  and 
valid  sale,  were  done  both  by  the  collector 
and  the  auditor."  Rev.  St  1837,  c.  128,  SI 
183,  134.  In  Steadman  v.  Planters*  Bank,  7 
Atk.  427,  this  court,  passing  upon  this  stat- 
ute, said:  "Our  statutes  have  changed  the 
rule  of  law  that  it  is  Incumbent  upon  the  pur- 
cbaser  of  lands  sold  for  taxes  to  show  that 
the  sale  was  regular,  and  that  the  prereq- 
olsltea  to  the  sale  existed,  and  were  strictly 
complied  with.  The  auditor's  deed  executed 
in  accordance  with  the  provi8i<»u  of  the  stat- 
ute vesta  tn  the  porchaser  all  the  right,  title, 
Interest,  and  estate  at  the  former  owner  in 
and  to  such  lands,  and  also  all  right,  title, 
Interest,  and  claim  of  the  state  thereto,  and 
Is  declared  to  be  evidence  In  all  courts  of  this 
atate  of  a  good  and  valid  title  in  such 
grantee,  hla  heirs  and  assigns,  and  that  all 
things  required  by  law  to  make  a  good  and 
TBlld  sale  were  done  both  by  the  collecttHr 
and  auditor."  In  Merrick  and  Fenno  v. 
Hutt,  16  Ai^.  331,  this  court,  speaking  of 
this  statute,  said:  "A  more  compr^ensive 
provision  could  hardly  be  found,  and  it 
might  seem  at  first  view  to  make  the  tax 
title  derived  from  the  auditor  valid  against 
all  objectlonfl.  Bat  that  was  not  the  de- 
Bign.  The  eril  to  be  rraaedled  was  that  tiie 
entire  Imrden  of  proof  waa  cast  on  the  pur- 
chaser to  show  that  every  requisite  of  the 
law  had  been  compiled  with,  and  the  deed 
of  the  oSieeir  was  not  even  prima  fode  evi- 
dence of  the  t&cta  ther^  stated.  The  In- 
tention and  scope  of  the  statute  was  to 
change  this  role  so  far  as  to  cast  the  onus 
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probandl  npon  the  assailant  of  the  tax  title, 
by  mairing  the  deed  prima  fade  erldoice  of 
title  iB  the  po^iaser,  subject  to  be  over- 
thrown  by  proof  of  noncompliance  with  the 
SDbstantlal  requisites  of  the  law."  In  Pat- 
rick T.  DavlB,  15  Aik.  36^63,  It  is  said:  "In 
tbe  same  category  may  be  Included  that  capi- 
tal provision  of  tbe  statute,  according  to  the 
legislation  of  several  of  the  states,  which, 
when  the  deed  Is  regular  npon  Its  face,  re- 
verses the  onus  probandl,  and  subjects  tbe 
tax  title,  when  thus  sustained,  to  be  over- 
thrown only  by  proof  of  a  nonconformity  In 
tbe  proceedings  to  some  one  of  the  substen- 
tial  prerequisites  to  the  sale."  In  Biscoe  et 
al.  v.  Coulter  et  al.,  18  Ark.  423,  It  is  held 
"that  the  auditor's  deed  for  land  forfeited 
for  the  nonpayment  of  taxes  and  sold  under 
the  statute  Is  to  be  treated  in  the  courts  as 
prima  facie  evidence  that  all  thlogs  required 
by  law  to  be  done  to  make  a  good  and  valid 
sale  were  done  by  the  collector  and  audits; 
and  It  Is  Incumbent  upon  the  party  assailing 
the  title  of  the  purchaser  to  show  affirma- 
tively a  noncompliance  with  some  substan- 
tial requisite  of  the  law";  clttng  cases  Just 
quoted  in  15  Ark.  When  the  office  of  Com- 
missioner of  Immigration  and  State  Lands 
was  created  (July  15,  1868,  Laws  1868,  p.  62, 
i  V,  Sched.  Const  1874,  (  3).  and  the  con- 
trol and  disposition  of  forfeited  lands  was 
given  to  the  land  commissioner  (section  9, 
p.  65,  Acts  186^,  Ipso  facto  the  laws  appli- 
cable to  the  deed  of  the  auditor  for  these 
lands  became  applicable  to  the  deed  of  the 
land  commissioner.  Helena  v.  Homer,  58 
Ark.  151,  23  8.  W.  966.  And  section  4  of  the 
act  of  December  18,  1875  (Laws  1876,  p. 
94  [erroneously  digested  as  section  4  of  the 
act  of  March  10,  1879,  Klrby's  Dig.  8  4807]), 
continues  In  substance  and  legal  effect  the 
act  of  March  6, 1838,  with  reference  to  deeds 
to  forfeited  lands.  That  section  provides 
that  all  deeds  Issued  by  tbe  State  Land  Com- 
missioner to  forfeited  land  "shall  convey  to 
the  purchaser,  his  heirs  and  assigns,  all  the 
right,  title,  and  interest  of  the  state  to  said 
land,  •  •  •  and  that  such  deed  shall  be 
received  as  evidence  In  any  court  in  tbe 
state."  It  will  be  observed  that  under  the 
statutes  deeds  to  forfeited  lands  are  not  re- 
quired to  contain  recitals  showing  that  tbe 
requisite  steps  have  been  taken  to  give  the 
state  title.  "It  is  soffldent  to  give  prima 
facie  evidence  of  title  in  the  purchaser,  if  the 
deed  names  the  purchaser,  describes  tbe 
property  sold,  states  a  consideration,  and 
contains  apt  words  conv^lng  all  the  right, 
title,  and  interest  of  the  state."  Merrick  and 
Fenno  v.  Hntt,  16  Ark.  331;  Walker  t.  Tay- 
lor, 43  Ark.  543.  See,  also.Tbt^nton  t.  Smith. 
36  Ark.  606.  In  Scott  v.  Mills,  49  Ark.  266, 
4  S.  W.  812,  Judge  Battle,  speaking  for  the 
court,  said:  "The  statute  havlnK  provided 
that  tha  title  to  the  land  forfeited  shall  vest 
In  tSie  state  upon  the  performance  of  cet^ 
tain  acts  by  tbe  clerk,  It  Is  clear  that  the 
object  of  the  commissioner's  deed  is  to  con- 


vey that  Utle  to  the  purchaser  from  the  state, 
and  that  tbe  deed  was  intended  to  1»  prima 
fade  evldouse  of  that  title.  Sodi  has  been 
the  policy  of  the  state,  as  a  guieml  nd«w  la 
Td^tect  to  tax  deeds,  long  prUte  to  and  at  aO. 
times  since  the  enactment  of  the  statutes  un- 
der which  appellants'  deed  was  executed. 
It  was  In  pursuance  of  this  fftrorlte  policy 
that  the  deed  of  the  Commissioner  of  State 
Lands  to  lands  forfeited  for  taxes  was  made 
prima  facie  evidence  of  title  In  tbe  purctaaaer 
to  the  lands  conv^ed.  As  of  all  such  legie- 
lation,  the  object  Is  to  relieve  the  grantee 
and  those  holding  under  him  from  maUng 
proof  until  evidence  Is  Introduced  showing 
or  tending  to  show  that  tbe  deed  conveyed,  no 
title.  It  was  not,  therefore,  necessary  for 
appehants  to  have  proved  that  all  things 
necessary  to  vest  title  In  the  state  was  done. 
Their  deed  was  prima  facie  evidence  of  that 
fact"  "Generally,  when  an  offidal  act  has 
been  done,  which  can  only  be  lawful  and 
valid  by  the  doing  of  certain  preliminary 
acts,  It  win  be  presumed  that  these  prelimi- 
nary acts  have  also  been  done."  1  Gr.  Ev. 
p.  136,  I  88a.  But  tbe  almost  universal  role. 
In  the  absence  of  an  express  statute  to  the 
contrary,  was  to  treat  tbe  acts  of  officers  In 
connection  with  tax  deeds  as  an  exception 
to  the  general  rule.  Tbue,  one  daimlng  un- 
der such  a  deed  was  required  to  show  af- 
firmatively that  every  step  necessary  to  es- 
tablish the  regularity  of  the  proceedings  had 
been  taken.  Tax  deeds.  In  the  absence  of  a 
statute,  did  not  furnish  prima  fade  proof 
that  all  tbe  requirements  of  the  law  had 
been  compiled  with.  3  Elliott  on  Bv.  1  2053, 
and  many  authorities  cited  in  notes;  Hoglns 
V.  Brasbears,  13  Ark.  242.  Now.  as  I  have 
shown,  our  lawmakers,  almost  from  tbe  be- 
ginning of  our  hlst(H7  as  a  state,  changed 
this  prevailing  doctrine  with  reference  to 
tax  deeds,  and  in  concrete  fcsrm  applied  to 
the  deeds  of  the  andltor.  and,  later,  of  the 
State  Land  Commissioner,  tbe  role  applica- 
ble to  official  acte  in  gmeral,  making  tiis 
deeds  of  these  cAcws  to  forfdited  lands 
prima  facie  evidence  that  aU  prdtmlnaxy 
steps  necessary  to  title  had  been  takm.  I 
have  quoted  liberally  fRHU  onr  decIafaHia, 
showing  the  signiflcanee  of  tbe  mts;  that  it 
has  been  consistently  foltowed,  and  tiiat  tiw 
policy,  whether  wise  or  othwirise.  has  be- 
come firmly  Imbedded  in  our  real  estate  law. 
and  Is  a  setUcd  mle  of  pnq)ert7,  upcni  wUch 
many  titles  are  based.  Apprise  lavfAes  tbe 
rule  to  protect  her  possession  and  all  other 
rights  under  bee  deed.  In  this  defense  akme 
she  is  secure  unless  aK>^lu>t  havliv 
burden  of  proof,  has  shown  that  some  one 
of  the  prerequisites  to  title  in  iwtilee  was 
omitted. 

2.  Appellant,  having  a  land  oommlssioiier's 
deed  to  the  lands  as  Real  Bstate  Bank  lands, 
assails  appellee's  title,  contending  that  at  the 
time  of  the  alleged  forfeltuns  to  the  state 
the  lands  belonged  to  the  state  as  Real  Es- 
tate Bank  lands,  and  wera  not  subject  to 
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forfeiture  and  Bale  for  taxes.  To  support 
his  coDteatlon  he  Bhowa  that  the  lands  pass- 
ed Into  the  hands  of  the  recelTer  of  the  Real 
Estate  Bank  hy  foreclosure  proceedings,  and 
that  from  that  time,  to  wit,  October  23,  1867, 
to  the  date  of  appellanrs  deed,  June  14, 
180%  the  records  of  deeds  of  Chicot  county 
do  not  show  that  there  had  been  recorded 
Id  the  recorder's  office  of  such  county  any 
deed  of  conreyance  to  any  person  for  the 
land  In  suit  from  the  receiver  of  the  Real 
fistate  Bank  or  any  of  bis  successors.  But 
this  evidence  falls  far  short  of  showing  that 
the  lands  were  not  sold.  Purchasers  of  land 
often  fall  to  place  their  deeds  of  record.  If 
any  presumption  of  nonsale  follows  from  a 
failure  to  find  a  deed  on  record  showing  a 
sale,  then  such  a  presumption  at  most  Is  but 
a  weak  and  disputable  one  of  fact.  The  find- 
ing such  deed  of  record  was  not  an  essen- 
tial In  the  proceedings  by  which  the  lands 
were  forfeited^  and  title  was  vested  in  the 
state.  Appellee  might  rest  here,  and  upon 
conflicting  presumptions  alone  she  would 
prevail,  because  her  deeds  are  prior  in  time, 
and  the  presumptious  attending  them  are  of 
equal  dignity  and  cogency  with  those  of  ap- 
pellant's deed,  and  It  is  incumbent  iqwn  ap* 
pellant  to  overcomp  her  title. 

Bnt  if  evidence  of  an  affirmative  char^ 
acter  were  required  of  appellee,  "to  make 
assurance  doubly  sure,"  certain  facts  in  the 
record  would  fully  warrant  the  finding  of 
the  lower  court  In  her  favor: 

First  The  act  of  1667  exempting  lands  of 
the  Real  Estate  Bank  from  taxation  while 
In  the  hands  of  the  receiver  required  such 
receiver  "upon  sale  by  him  of  any  of  aald 
lands  to  furnish  the  assessor  of  the  county 
In  which  the  same  are  situated  with  the 
correct  list  thereof  for  assessment  thereon 
In  the  name  of  the  purchaser."  Section  S, 
p.  97.  Acts  1866-67.  The  lands  In  suit  were 
listed  for  taxation  as  early  as  1878.  This 
tends  strongly  to  show  that  the  lands  were 
sold  by  the  receiver  after  he  acquired  them 
by  foreclosure  of  the  vendor's  lien  in  1867. 

Second.  In  a  proceeding  by  the  state  In- 
stituted In  the  chancery  court  of  Pulaski 
county  to  wind  up  the  affairs  of  the  Real 
Batate  Bank  the  receiver  was  directed  to 
make  a  list  of  all  the  lands  in  his  hands  or 
subject  to  his  control  as  receiver,  to  the  end 
that  the  same  might  be  offered  for  sale  pre- 
liminary to  closing  the  trusts.  He  accord- 
ingly made  such  list,  and  on  the  26th  day 
of  October,  1880,  he,  as  receiver  of  the  court, 
was  directed  to  offer  the  same  at  public 
sale  on  the  8th  day  of  January,  1881.  In 
making  his  report  of  the  sale  conducted  by 
him  as  receiver,  Worthen  Included  therein 
this  statement:  "Your  receiver  found  be- 
fore sale  that  the  following  land  had  been 
disposed  of  by  his  predecessor,  but  no  men- 
tion of  the  fact  has  been  made  in  or  upon 
the  records,  and  he,  being  fully  convinced 
that  the  bank  had  disposed  of  its  Interest, 
by  exhibition  to  him  of  the  original  deeds 


from  the  receiver  In  some  Instances,  and  by 
conclusive  evidence  in  all  cases,  did,  under 
Instructions  from  your  honorable  court,  omit 
the  same  from  sale."-  Then  follows  a  list 
of  13  tracts,  in  which  is  included  the  land  in 
controversy.  On  the  17th  of  January,  1881, 
the  sale  and  the  report  thereof  were  in  all 
things  confirmed  by  the  Pulaski  chancery 
j  court  After  that,  the  estate  of  the  Real 
I  Estate  Bank  having  been  fully  administered, 
I  the  receiver  was  directed  to  "turn  over  to 
the  Commissioner  of  State  Lands  all  the 
accounts,  books  of  said  Real  Estate  Bank 
now  in  his  possession,  and  the  mortgages 
given  to  the  said  bank  now  in  his  possession, 
and  all  papers  and  assets  in  his  possesstoo 
pertaining  to  bis  receivership,  and  take  a 
receipt  for  same."  While  this  finding  by  the 
receiver  and  confirmation  by  the  court  may 
not  be  conclusive  of  the  facts  found,  and 
binding  upon  the  state  or  her  grantees  as  an 
adjudication,  yet  it  is  evidence  of  a  hl|^ 
probative  character.  It  was  received  and 
acted  upon  by  the  lower  court  without  ob- 
jection and  tends  to  strengthen-  the  presump- 
tion that  the  land  was  sold. 

3.  Thus  far  we  all  agree,  and  I  have  voiced 
the  opinion  of  the  court.  I  shall  now  ex- 
I  press  my  own  views  of  another  phase  of  the 
I  case.  In  which  Judge  RIDDICK  concurs. 
The  deed  of  the  State  Land  Commissioner, 
under  the  express  terms  of  the  statute,  and 
in  express  words,  conveyed  "all  the  right, 
title,  and  interest  of  the  state  to  said  lands." 
In  my  opinion,  after  the  execution  of  the 
deed  to  the  appellee  by  the  duly  authorized 
and  only  agent  of  the  state  for  conveying 
title  to  her  lands,  this  same  agent  could  not 
convey  to  another  purchaser  the  same  lands 
without  first  canceling  the  first  purchaser's 
deed.  It  Is  the  duty  of  the  land  commission- 
er, before  executing  deeds  to  the  state's 
lands,  to  investigate  the  sources  of  her  title. 
He  is  presumed  to  do  so,  and  when  he  exe- 
I  cates  his  deed  be  conveys  all  the  right,  title, 
and  interest  that  the  state  has,  provided  he 
has  made  no  mistake,  and  no  fraud  has  been 
perpetrated  by  the  purchaser.  And,  if  a  mis- 
take has  been  made,  as  the  state  is  not 
bound  by  the  mistakes  of  ber  agents,  she 
may  take  advantage  of  It,  and  cancel  and 
set  aside  the  deed  made  by  her  agent.  But 
there  is  no  authority  for  her  to  sell  this 
right,  or  transfer  by  her  deed  to  another  the 
I  right  to  cancel  the  outstanding  deed  of  an- 
other purchaser.  The  state  can  do  no  wrong, 
and  her  agents  have  no  power  for  her  and 
in  her  name  to  speculate  in  lawsuits  to  the 
Injury  of  her  citizens.  If  she  has  sold  her 
lands  for  too  much  or  too  little,  or  her  agrats 
have  made  a  mistake  as  to  the  lands  sold 
or  as  to  her  title,  she  may  correct  the  mis- 
take of  her  <^cers.  But  she  has  no  power, 
with  or  without  consideration,  to  transfer 
this  right  to  another.  Section  7S9  of  Khrbys 
Digest  provides:  "Where  by  law  the  Com- 
missioner of  State  Lands,  Is  requhred  to  eze- 
eate  any  deed  of  CfmTeyance  or  patent  for 
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any  lands  sold,  or  granted  by  the  state,  sacb 
deed  of  conveyance  or  patent  when  executed 
by  Buch  commlsstoner  under  his  official  seal, 
shall  conrey  all  the  right  and  title  of  the 
state  in  and  to  said  lands  to  the  purchaser, 
and  may  be  recorded  in  the  office  of  the 
recorder  of  the  pn^er  county,  and  tbe  orig- 
inal, or  a  duly  certified  copy  of  the  same, 
taken  from  tbe  recwd  thereof,  shall  have 
tbe  same  effect  as  erldence  as  if  such  deed 
or  patent  bad  been  admowledged  and  re- 
corded under  the  existing  laws  of  this  state." 
Act  Dec.  SI.  1860  (Acta  1850-Gl.  p;  66).  This 
Statute  settles  this  controTeny  In  favor  of 
appellee.  It  is  la  harmony  with  section  4807, 
BQpra,  under  which  app^nt  claims  the 
deed  was  executed.  Neither  ot  these  stat- 
utes makes  any  exceptions,  or  places  any 
Umltatkms  upon  the  intoest  conveyed.  And 
the  land  commlssUoier  and  the  courts  can 
make  none.  The  wtwds  "all  tbe  right,  titie^ 
and  taitmst  of  the  state"  say  what  they 
mean,  and  mean  what  they  say.  They  are 
plain  -words.  Appellant  InTokes  tbe  follow- 
ing statnte:  ■*^o  tax  title  shaU  be  valid  or 
binding  against  the  equitable  or  legal  Inter- 
est of  this  state  In  or  to  any  real  estate 
whatever;  but  muSi  tax  tittes  are  and  shall 
be  void,  BO  far  as  the  same  shall  conflict 
with  tbe  Intoest  of  ttw  state,  and  shall  be 
treated  and  considered  as  null  and  void  In 
alt  courta,**  It  la  obvious  from  what  I  have 
said  that  BOtdi  statnte  has  no  application 
here.  It  had  no  reference  whatever  to  titlas 
conveyed  by  the  State  Land  Ooramissloner. 
or,  if  so,  It  is  only  the  interest  of  tiis  state 
In  the  land  that  am  be  aifected  1v  it  The 
state  has  parted  wUli  all  ber  Intuest  In  this 
land.  At  least  she  Is  not  here  attempting 
to  assert  any  Interest 
The  Judgment  is  afllrmed. 

BATTLB,      not  parttelpatlng. 


WBLLS  et  aL  V.  OHASB  et  al. 
(Sapreme  Ooort  of  Arkansas.   July  29.  190S.) 

DlBDB— AVTIB-AOQinUD  TmA— QUITCUIM. 

Under  Kirby's  Dig.  t  734,  declaring  that 
if  persons  shall  coDrej  any  real  estate  by  deed 
purporting  to  conyey  the  same  in  fee  simple, 
or  any  less  estate,  and  shall  not  at  the  time  of 
rnch  couTeyance  have  the  legal  estate  in  such 
lands,  but  shall  afterwards  acquire  It.  the  es- 
tate so  acquired  shall  pass  to  the  grantee,  etc, 
a  deed  reciting  that  the  grantors  sold,  released, 
and  gaitclalmed  an  undivided  one-t«ith  Interest 
in  certain  mineral  lands  beld  by  the  grantors 
as  a  lode  mining  location  did  not  c<HiTey  the 
interest  acquired  by  the  nantors  after  abandon- 
ing the  lode  location  and  rtiocatlng  the  land  as 
a  placer  claim. 

Appeal  frcHn  CUrcuit  Oonrt  Marion  County, 
in  Chancery;  Blbridge  O.  Mitchell,  Judge. 

Action  by  B.  Wells  and  another  against 
Oeorge  W.  Chase  and  others.  Prom  a  Judg- 
ment for  defendants,  plaintiffs  appeal.  Af- 
firmed. 

J.  C.  Fl<^d,  for  appellants.  Q.  J.  Crump^ 
for  appelleea. 


Mcculloch,  J.  This  suit  was  broo^t 
in  equity  by  appellants,  H.  Wells  and  Fan- 
nie A,  Gray,  as  executrix  ot  the  last  will 
of  Chas.  S.  Gray,  deceased,  against  appd- 
lees  Geo.  W.  Chase  and  Estella  EL  Cbase, 
alleging  that  appellees  had,  on  December  4. 
1889,  sold  and  by  deed  conveyed  to  said 
H.  Wells  and  G.  8.  Gray  an  undivided  one- 
tenth  Interest  in  tbe  Bed  Cloud  mining 

i  claim  and  the  Mt  Ida  Tn*"^"g  claim,  %nA 
had  thereafter  acquired  title  to  said  claims 
frcnn  the  United  States,  which  said  sub- 
sequent acquisitions  appellants  say  inured  to 
the  benefit  of  Wells  and  Gray  under  said 
deed  executed  to  them  by  appellees.  Tbe 
prayer  of  the  complaint  Is  that  the  title  to 
one-tenth  interest  In  said  claim  be  decreed 
to  appellants.  Tbe  Bed  Cloud  Mining  Com- 
pany, a  corporation  which  had  acquired  title 
to  said  claim  under  conveyance  from  appel- 
lees, was  made  a  party  defendant  and  £Ued 
its  answer,  claiming  to  be  an  Innocent  par- 
chaser  wi^out  notice  of  appellants'  rigbta. 
Awellees  answered,  admitting  the  execution 
of  their  said  deed,  but  alleging  that  said 
Wells  and  Gray  had  failed  to  pay  their  pro- 
portlODBte  part  of  tbe  coat  of  the  annual 
assessment  work  on  said  mining  claims,  and 
bad  thereby  forfeited  their  rights  therein, 
and  that  appellees  and  th^r  co-owners  had 
subsequently  abandoned  said  mining  claims 
as  lode  claims  and  relocated  tbe  same  as 
placer  claims  and  obtained  petoitB  therefor. 
It  is  shown  that  tbe  mining  claims  In  con- 

'■  troversy  had  been  located  as  lode  claims, 
and  were  beld  by  appellees  and  others  at 
the  time  of  tbe  conveyance  of  tbe  one-tenth 
Interest  therein  to  Wells  and  Gray.  Subse- 
quently the  claims  were  found  not  to  be  in 
fact  lode  claims,  and  were  abandoned  and 
forfeited  as  such,  and  appellees  and  otlitt 
parties  located  the  ssme  as  placer  mining 
claims. 

It  is  urged  tn  behalf  of  appellants  that 
the  tittle  subsequently  acquired  by  appellef 
in  the  placer  mltUng  claim  inured  to  their 
benefit  by  operation  of  Klrby's  Dig.  |  734, 
which  is  as  follows:  "If  any  person  shall 
convey  any  real  estate  by  deed,  purporting 
to  convey  the  same  in  fee  simple  absolute, 
or  any  less  estate,  and  shall  not  at  tbe  time 
of  such  conveyance  have  the  legal  estate  in 
such  lands,  but  shall  afterward  acquire  the 
same,  the  legal  or  equitable  estate  after- 
ward acquired  shall  Immediately  pass  to  thf 
grantee,  and  such  conveyance  shaU  be  as 
valid  as  if  such  legal  or  equitable  estate  ba-! 
been  In  the  grantor  at  the  time  of  the  coc- 
veyance."  The  deed  in  question  la  some- 
what peculiar  in  its  terms.  It  recites  that 
the  grantors  "have  sold  and  released  an  3 
quitclaimed"  to  the  grantees,  Wells  nn-l 
Gray,  an  \mdlvlded  one-tenth  Interest  In  "tt^e 
following  mining  and  mineral  lands  anl 
claims,"  describing  the  claims  in  controver- 
sy and  others.  The  habendum  clause  cot: 
talus  a  stipulation  that  the  grantors  w^i: 
'forever  defend  tiie  tl^  afbnsald  acalnx 
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all  parOes  wbo  bold  nnder  or  fluongb"  the 
■aid  cranton.  The  Effect  of  tbe  deed  wae  to 
convey  to  the  grantees  whatever  title  tbe 
grantors  then  had  to  the  undivided  one-tenth 
intenst,  and  to  warrant  against  an^  prior 
convey oncee  or  incumbrances  made  or  suffer- 
ed 1^  the  grantOTB ;  but  It  did  not  purport  to 
convegr  any  tlUe  except  what  tbe  grantors 
then  had.  They  then  had  title  to  a  lode 
claim,  wtai<^  was  anbeeqaentiy  abandoned 
and  forfeited.  'Xfbia  1>  all  tiiat  passed  by  the 
deed,  and  anothw  title  snbseanently  acqnlied 
did  not  jnsa.  As  said  by  tbis  court  In  Blanks 
r.  Gralg,  72  Ark.  80, 78  a  W.  764:  *The  stat- 
ute only  affects  Intorests  In  land  whldi  the 
grantor  has  oonv^ed  or  which  his  deed  pur- 
ports to  convey.  It  does  not  affect  Interests 
afterwards  acquired  by  the  grantor,  which 
be  bas  not  previously  omveyed  or  aftempted 
to  convey." 

Wliere  one  has  tlUe  or  Interest  in  land 
which  he  conveys  by  deed,  and  the  deed  pur- 
ports to  convey  no  moBn,  anothe  title  or  In- 
terest subseQiuntly  acquired  by  him  does  not 
pass  to  bis  grantee  under  the  deed.  Appel- 
lant Wells  tefltlfled  that  he  paid  O.  W.  Chase 
part  of  the  eqwnae  of  aasesament  work,  hnd 
that  Ohaee  was  Indebted  to  him  and  promised 
to  pay  tbe  remainder  of  the  expense.  It  Is 
urged  by  counsel  for  appellants  that  Cbase 
wrougfally  allowed  the  forfeiture  of  tbe  In- 
terest of  Wells  and  Gray,  and  cannot  take 
advantage  of  it  to  acquire  another  title  to 
the  dalm.  No  such  iBsue  Is  raised  by  the 
pleadings ;  but.  It  we  treat  tbe  Issue  as  prop- 
erly raised,  the  burden  is  upon  atoellants  to 
proves  at  least  by  a  pr«p(mderance  ot  the  tee- 
tlmoiiy,  tbe  bad  faith  and  misconduct  of 
Chase,  andt  as  the  latter  doilra  that  he  was 
indebted  to  Wells,  or  ever  promised  to  pay  fwr 
tbe  assessment  work,  or  that  Wells  ever  suit 
him  any  money  for  that  purpose,  vre  .cannot 
say  that  th»e  was  a  preponderanoe  m  appel- 
lasUf  favor.  There  was  no  testimony,  except 
tbat  of  Wdls  and  Chase,  and  they  positively 
ccmtradlct  each  other  on  every  material  mat- 
ter. We  are  not  Justified  by  the  record  In 
OTflrtnmlng  tbe  finding  of  tbe  chancellor, 
and  his  decree  must  be  affirmed.  It  Is  so 
ordoed. 

BA^IiB,  J.,  absent 


VAYBTTDVIUilD  WAGON.  WOOD  ft  LUM- 
Bm  00.  V.  KBNBFIOK  CONST. 
CO.  et  aL 

<8npreme  Goart  of  Arkansas.   JTaly  29,  1003.) 

1.  Faticxnt— Dblivebt  or  Check  to  CBXDrr- 
0B*B  AenitT— FAiLmB  ov  Aourr  to  Pat 

OVXB. 

Defendant  ordered  materials  from  a  third 
person,  wbo  procured  plaintiff  to  fill  the  order. 
FlaintltF  reqnested  the  third  person  to  collect 
therefor,  by  getting  a  check  for  it,  and  bring 
it,  if  lie  could  get  the  money  on  it.  Defendant 
delivered  Its  check  to  the  third  person,  wbo 
cashed  it,  but  failed  to  deliver  the  money  to 
plaintiff.  HM  a  payment  by  defendant  to 
plalntiflL 


2.  lUlLBOAOS— SnFCUTIOK  IN  BOHtTS  NOIK 
— MA.IIfTAIHI9a  DBFOT  IB  TOWR— COMTLI- 
AUCB— EVIDKNOB. 

A  note  given  as  a  Ixmos  to  a  railway  com- 
pany stipulated  tliat  a  part  of  the  oniaidera- 
tion  was  the  continuona  malntalDins  of  a  depot 
within  a  town  by  the  company.  Tne  company 
maintained  for  some  months  a  freight  and  pas- 
senger depot  in  the  town.  Sut>aeguently  the 
passenger  tiafflc  was  transferred  to  the  depot 
of  another  company  In  the  town,  and  the  former 
depot  was  maintained  as  a  freight  depot.  BtM 
a  compliance  with  the  stipulation. 
8.  Samb—Violatioh— EviDBircx. 

In  an  action  on  a  note  given  as  a  bonus 
to  a  railway  company,  which  stipulated  that, 
if  Its  road  passed  into  tlie  coutrol  of  another 
company  within  a  specified  time,  it  would  re- 
fund the  sums  paid  on  the  note,  the  evidence 
showed  that  the  railway  company  operated  its 
road  und^  a  traffic  arrangement  with  the  other 
company.  HM,  tbat  the  withdrawal  of  evi- 
dence to  the  elfect  that  the  railroad  company 
paid  tiie  other  company  for  the  work  done  by 
a  ticket  agent,  and  the  latter  company  paid 
him  tor  hu  services,  and  that  he  reported  to 
each  road  the  tickets  sold,  was  not  erroneous ; 
it  being  iDsofficient  to  show  a  violation  of  the 
stipnlatlon. 

Appeal  from  Circuit  Oourt,  Washington 
County;  John  N.  Tillman,  Judge. 

"Not  to  be  ofBdaUy  reported," 

Action  by  tbe  Fayetteville  Wagon,  Wood 
A  Lumber  Company  against  the  Keneflck 
Constmctlcm  Company  and  another.  From 
a  Jndgmmt  for  defendant  cMistruction  eom- 
paoy,  plalntur  appeals.  Affirmed. 

B.  B.  Wall,  fw  appellant  W.  U  Stockey 
and  EL  S.  McDanlel,  for  appellees. 

HILU  C.  J.  The  Lumber  Company,  as  the 
appellant  will  be  designated,  sued  the  Con- 
Btmctlon  Company,  as  the  appellee  will  be 
designated,  and  the  Osark  ft  Cherokee  Cen- 
tral Railroad  Company,  sedcing  a  Judgment 
and  lien  for  vaiious  material  furnished  in 
the  cmstmction  by  the  Cimstructlon  Com- 
pany of  the  railroad  company.  The  Con- 
struction Company  denied  the  account  sued 
iqwn,  admitted  owing  lOSJtO;  tendered  that 
amount  and  accrued  costs  to  date  of  tender, 
and  filed  a  cross-complaint  setting  up  a  note 
of  $800  of  tbe  Lumber  Oompanj  given  as  a 
bmus  or  aubddy,  as  It  is  called  In  the  rec- 
ord, for  tbe  construction  of  the  Ozark  ft  Gber- 
<Aee  Goitral  Railroad  Company  from  Fay- 
etteville to  a  connecticm  with  the  Kansas 
City,  Pittsburg  ft  Golf  Railway  Company. 
Tbe  Gonstmctlon  Company  prevailed,  and 
the  Lumber  Company  has  appealed. 

1.  The  wly  matter  {Hvsented  on  tte  wig- 
Inal  cause  of  action  relates  to  an  Item  of 
$42.86.  The  facts  vme  that  the  Construction 
Company  <Hdered  75  bridle  bars  of  P.  Bar- 
rlnger,  who  did  business  nnd»  tbe  style  of 
Fayetteville  Iron  Works,  and  Barrlnger,  not 
having  tbe  material,  ordered  It  of  the  Lum- 
ber Company.  It  Is  unnecessary  to  go  Into 
tbe  eonfilcto  In  the  evidence,  or  deteU  any  of 
It  as  to  the  original  liability  of  the  Construe- 
tion  Company,  for  the  imcontroverted  evi- 
dence renden  the  defense  of  payment  good. 
3Sie  facts  regarding  Uw  payment  were  these; 
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After  a  difference  arose  between  the  Lumber 
Company  and  the  Oonstmctlon  Company, 
the  eecretaty  and  treaaorer  of  the  Lumber 
Company  took  the  accoont  to  Bartfnger,  and 
asked  him  to  ezplahi  the  matter  to  the  Con- 
struction G(Hnpany,  and  told  him  "to  get  a 
chetik  for  it,  and  bring  It  there.  If  he  could 
get  the  money  oa  It"  Barrlnger  explained 
the  matter  to  the  Constractlon  Company, 
which  agreed  to  pay  the  bill,  and  it  did  later 
give  Barrings  a  check  for  It,  and  Barrlnger 
receipted  for  the  account  of  the  Lumber  Com- 
pany and  cashed  the  check.  He  was  doing 
considerable  work  for  the  Conatmctloii  Com- 
pany, and  receiving  Tarlous  checks  and  sign- 
ing Touchers  therefor,  and  orerlooked  the 
fact  that  this  Item  was  paid,  and  did  not 
report  it  to  the  Lumber  Company,  and,  In 
fact,  his  oversight  was  not  discovered  by 
him  until  after  this  suit  was  brought  He 
collected  the  account  strictly  in  acc(»^ance 
with  his  agency,  and  the  payment  to  him 
was  good,  and  therefore  It  Is  unnecessary  to 
discuss  the  Instructlona  or  evidence  as  to  the 
liability  of  the  Construction  Company  for 
this  bill. 

2.  The  other  matter  presented  on  this  ap- 
peal la  the  right  of  the  Construction  Com- 
pany as  assignee  of  the  subsidy  note  to  re- 
coTor.  The  note  had  various  conditions  in  it, 
and  was  payable  In  installments  when  the 
road  was  constructed  given  distances  west 
of  Fayettevllle,  and  the  balance  payable 
when  the  road  was  put  In  connection  with 
the  Kansas  City,  Pittsburg  &  Gulf  Bailway, 
imd  In  operation  from  Fayettevllle  to  said 
railroad.  The  question  of  completion  within 
time  stipulated  and  within  the  extensions 
granted  was  submitted  to  the  Jury,  and 
found  for  the  Construction  Company.  The 
possession  of  the  note  by  the  Construction 
Company  was  prima  fade  evidence  of  its 
ownership,  and  that  was  strengthened  by 
other  testimoDy.  and  not  overcome  by  the  ap- 
pellee. The  principal  points  made  against 
recovery  on  the  note  are  alleged  vliriationfl 
of  two  clauses  In  It:  . 

(a)  A  part  of  the  comdderatton  for  it  la 
"the  continuously  maintaining  a  depot  wltiiln 
the  corporate  limits  of  FayetteTiUe,  by  the 
Arkansas  Construction  Company,  Ita  succes- 
sors or  assigns."  The  facts  were  that  a  de- 
pot was  constructed  and  maintained  ^thln 
the  corporate  limits  for  about  seven  months, 
where  freight  and  passengOTS  were  accom- 
modated. After  that  time  the  passenger 
traffic  waa  tranrierred  to  ttie  Bt  Louis  ft 
San  Francisco  Ballroad  Company's  depot 
(also  In  the  corporate  limits),  and  the  other 
depot  maintained  as  a  freight  depot  and  for 
the  accommodation  of  passengers  on  ttie  lo- 
cal freight  trains.  The  passenger  trains 
were  run  from  the  Frisco  depot,  as  appellant 
charges,  because  the  road  had  passed  Into 
Frisco  control,  and,  as  appellee  ecmtenda,  for 
the  accommodation  of  the  public  and  In  re- 
sponse to  public  demands.  In  Ballway  t. 
Smith,  71  Ark.  188,  71  S.  W.  M7,  th«  court 


■aid:  "The  term  'depof  may  mean  one  thing 
or  another,  under  dlfferait  drcumstaneea. 
It  may  mean  a  honae  tor  tlit  storace  of 
freight  and  the  accommodation  of  paswn* 
gers,  or  It  may  mean  a  place  where  raUnnd 
trains  regularly  come  to  a  stop  for  the  con- 
venience of  passengers  and  tav  the  purpose 
of  receiving  and  dlscharghig  freight,  or  it 
may  Include  all  of  these  things.  Its  meaning 
must  be  determined  in  each  instance  from 
the  contract  and  the  circumstances  under 
which  It  l8  used."  In  the  first  instruction 
the  court  told  the  Jury  that  they  must  find 
from  the  evidence,  before  they  could  find  for 
the  Construction  Company,  that  It  "has  con- 
tinuously maintained  a  d^t  within  the  cor- 
porate limits  of  the  city  of  Fayettevllle." 
The  appellant  asked  an  Instruction  to  the 
same  point,  but  It  added  nothing  to  what  was 
told  the  Jury  In  the  first  instruction,  bat  it 
might  well  have  been  given.  However,  the 
facts  of  this  case  so  clearly  show  a  compli- 
ance with  the  terms  of  the  contract  on  that 
point  that  no  prejudice  was  done  the  appel- 
lant If  the  maintenance  of  a  Joint  passoi- 
ger  depot  with  the  Frisco  was  due  to  control 
of  the  road  by  the  Frisco,  that  would  tie  In 
violation  of  another  clause  of  the  contract 
not  of  this  one,  and  that  brings  Into  ctmalder^ 
atl(m  the  next  queation. 

(b)  The  other  clause  claimed  to  have  been 
violated  la  this:  "If  eaid  road  paasea  Into 
the  control  of  the  St  Louis  ft  San  Frandsee 
Ballway  Company  within  two  yeara  team  Oc- 
tober 1.  1809.  then  It  binds  ItMlf,  iti  me- 
cessOTB  and  assigns,  to  refond  to  the  anb- 
■cribera  of  tills  note  all  amounts  tbat  may 
have  be«i  paid  on  this  note,  with  Interest  at 
the  rate  of  8  per  cent  per  amimn  tnm  the 
date  of  such  paym«it  mitil  the  same  ia  re- 
paid to  the  maker  hereof."  The  court 
cluded  all  the  testimony  introduced  to  atw- 
tatn  the  charge  that  the  road  had  pa^Md  In- 
to the  control  of  the  Frlsca  The  appeOea 
Introdaced  testimony  to  the  vSect  that  It  was 
not  under  the  contnd  of  the  EHsco,  bat  waa 
operating  mider  a  close  traffic  arrangement 
with  it  The  testlmoi^  was  not  the  best 
evldmce  of  the  facts  testlfled  b^  aa  It  came 
from  parties  not  in  a  portion  to  have  def- 
inite knowledge  personally;  but  thdr  rela- 
tions with  the  company  and  knowledge  of  lt» 
affairs  would  render  their  evidence  compe- 
tent tor  what  it  was  wortii.  The  appelant 
Introduced  the  Frisco  tldcet  agent,  who  tea- 
tlfled  he  acted  as  ticket  agent  for  tbe  Oaark 
ft  Cherokee  Goitral,  that  tbe  said  road  paid 
the  SMsco  tor  that  wmk,  and  the  Friaco  paid 
him  for  his  services,  and  he  reported  to  each 
road  separately  all  tlcketo  aold.  Hie  stppel- 
lant  offered  a  good  deal  of  evidence  sbowbig 
the  Intimate,  and  probably  overlntlmate.  re- 
lations betwe«i  tbe  companies,  ud  oflfereJ 
some  stetemento  of  offidals  of  the  Frisco, 
made  to  casual  converaatlons  and  In  other 
connections.  Indicating  that  tbe  road  was  a 
"Friaco  proposltlou."  All  tbe  testimony  was 
reconcilable  with  the  traffic  contract  between 
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the  roads,  and  did  not  tend  to  prove  more. 
The  court  was  right  in  udodlng  tbli  otI- 
dence.  It  waa  l^olly  Insofflcloit  to  laataln 
a  verdict  upon,  and  hence  the  court  properl7 
withdrew  It. 

On  the  whole  case  no  revenlble  error  Is 
dlscorered,  and  the  Judgment  Is  afflrmed. 

BATTI^  absent. 


ST.  LOUIS  &  B.  r.  R.  CO.  T.  BOWUAK 
(Snpreme  Court  of  Arkanwa.    Jane  10,  1905.) 

1.  QARItlSIIUENT— RkFKAL  OF  STATtm. 

Act  Feb.  27.  1867  (Laws  1866-67,  p.  1S7  i 
Klrby'B  Dif.  I  3707),  providing  tbaL  when  a 
Judgment  before  a  jastice  exceeds  $100  and 
plaintiff  desires  the  benefit  of  RarniBhment  there- 
on, he  mar  Ale  In  the  office  of  the  circuit  court 
clerk  a  transcript  of  the  jndgmwt.  which  the 
clerk  fliall  enter  on  the  Judgment  docket  and 
on  which  he  shall  Issue  to  any  county  a  writ 
of  gamishment,  is  repealed  by  implication  by 
Act  1S89,  entitled  "An  act  to  provide  thepro* 
cedure  in  Judicial  gamishmeDt''  (Acts  1888,  p. 
168),  which  omits  any  provision  similar  to  sec- 
tion 2  of  the  act  of  1867.  but  re-enacts  section 
8  tbereol  providing  that  a  judgment  obrafnad 
•before  a  Justice  In  one  connty  may  be  filed  with 
a  justice  in  another  county  and  a  writ  of  gar- 
nishment issued  thereon. 

[Ed.  Note. — For  cases  in  point,  see  voL  44, 
Cent.  Dig.  Statutes,  |  242.] 

2.  Samb— Justice's  jTTDaianT^WsiT  to  An- 

OTHGB  OOUHTT. 

Under  Klrby's  Dig.  fl  4681-4683.  provid- 
ing that  the  certified  copy  of  a  justice's  judg- 
ment for  more  than  $10  may  be  filed  In  the 
office  of  the  derk  of  the  circuit  court  of  the 
oonn^  and  entered  on  the  Judgment  docket  of 
said  court,  and  that  every  such  judgment,  from 
the  time  of  filing  the  transcript,  shall  be  a  lien 
on  real  estate  in  the  county  to  the  same  extent 
as  a  jndgment  of  the  circuit  court,  and  shall  be 
carried  into  execution  In  the  same  manner  and 
with  like  effect  as  Judgments  of  such  circuit 
court,  and  section  4684,  providing  that,  after  the 
filing  In  the  office  of  the  clerk  of  the  circuit 
coart  of  the  transcript  of  a  justice's  JndgmenL 
execution  cannot  be  lasned  by  the  justice,  and 
section  8705,  providing  that  writs  of  garnish- 
ment may  be  issned  maa  the  drcnlt  court  of 
mie  cfMinty  to  any  other  county,  a  writ  of  gai^ 
nUiment  may  issue,  to  another  conntr  from  a 
circnit  conrt  on  a  Jnstif»*s  Jodgment  filed  there- 
in. 

Appeal  from  Circuit  Oonr^  FUce  Countr; 
James  8.  Steele,  Judge. 

Oamlshment  proceedings  hy  one  Bowman 
against  the  St  Louis  St  San  Francisco  ^11- 
road  Company.  Judgmmt  for  plaintiff. 
Garnishee  appeals.  Affirmed. 

Appellee  recovered  jndgment  against  John 
R.  Probst  for  $125  before  a  Justice  of  the 
peace  of  Polk  county,  and  later  filed  a  cer- 
tified transcript  of  the  same  in  the  office  of 
the  clerk  of  the  circnit  court  of  that  county, 
and  the  clerk  entered  such  judgment  on  the 
docket  of  that  court  for  judgments  and  de- 
crees, as  provided  by  statute.  Thereafter 
appellee  filed  proper  allegations  and  inter- 
rogatories, and  sued  out  a  writ  of  gamista- 
ment  directed  to  the  sheriff  of  Sebastian  coun- 
ty summoning  api^llant  to  answer  as  gar- 
nlsbee.  Appellant  appeared  on  the  return 


day,  and  filed  a  special  plea  to  the  jurisdic- 
tion of  the  court  on  the  ground  that  a  writ 
of  garnishment  cannot  be  issued  to  another 
county  from  a  Judgment  rendered  by  a  Jus- 
tice of  the  peace.  The  court  sustained  a  de- 
mmrer  to  this  plea.  The  garnishee  failed 
to  make  further  answer,  and  Judgment  was 
rendered  for  the  full  amount  of  the  plain- 
tiff's Judgment,  and  &n>  appeal  was  taken  by 
the  garnishee  to  this  conrt 

• 

U  F.  Parker  and  B.  B.  DavMson,  tor  ap- 
pelant 8.  A.  Downs,  for  appellee^ 

McCULLOCH,  J.  (after  stating  tbe  facts). 
The  Ooieral  Assembly  passed  an  act,  ap* 
IvoTed  February  27,  1867  (Laws  1866-67,  p. 
167),  amendatory  of  the  then  existing  gar- 
nishment statute,  section  2  of  which  act 
Is  as  follows:  "Whm  a  judgment  before  a 
Justice  of  the  peace  in  any  county,  together 
with  the  interest  accrued  on  the  same  and 
the  costs,  amounts  to  more  than  $100,  and 
the  plaintiff,  or  any  other  pwson  having 
tbe  right  to  collect  the  said  Judgment  may 
detire  to  have  the  ben^t  of  garnishment 
thereon,  It  ahall  be  lawful  for  such  person 
to  file  in  tbe  office  of  the  c\et)t  of  the  cir- 
cuit court  a  transcript  of  such  Judgment 
certified  by  such  Justice  of  the  peace,  and 
the  clerk  shall  Miter  the  same  on  tbe  Judg- 
ment docket  In  his  office,  and,  at  the  re- 
quest of  such  person  so  filing  tbe  same,  shall 
issue  to  any  county  in  the  state  a  writ  or 
writs  of  garnishment  thereon."  This  sec- 
tion has  been  brought  forward  in  subsequent 
'digests  of  the  laws  of  the  state,  and  is  found 
•  In  Klrby's  Dig.  1  3707. 

Appellant  contends  that  this  section  has 
been  repealed  and  is  no  long^  in  force.  The 
Qeneral  Assembly  of  1889  enacted  a  statute, 
the  title  of  which  is  "An  act  to  provide  the 
procedure  in  Judicial  garnishment"  (Acts 
1888,  p.  168),  omitting  any  provision  similar 
to  section  2  of  the  act  of  February  27,  1867, 
but  re^nacting  section  8  of  that  act  provid- 
ing that  a  Jndgment  obtained  before  a  Justice 
of  tbe  peace  in  one  county  may  be  filed 
witii  some  Justice  of  the  peace  in  another 
connty,  and  a  writ  of  garnishment  or  execu- 
tion issued  thereon.  Steals  by  implication 
are  not  favored.  But  where  the  later  of 
two  statutes  cov^s  tbe  whole  subject-mat- 
ter of  the  former,  and  it  Is  evident  tbat  tbe 
Legislature  intends  it  as  a  snbstltnte,  the 
prior  act  will  be  held  to  have  been  repealed 
thereby,  although  there  may  be  no  express 
wco^  to  that  effect  and  there  be  in  the  old 
act  provisions  not  in  the  new.  Pulaski 
County  V.  Downer,  10  Ark.  588;  State  v. 
Jennings,  27  Ark.  419;  Mears  v.  Stewart 
31  Ark.  18;  Davles  v.  Holland,  43  Ark.  426r 
Dowell  V.  Tucker,  46  Ark.  438;  Wood  v. 
State,  47  ArlE.  488,  1  S.  W.  700;  St  Louis, 
I.  M.  &  8.  Uy.  Co.  T.  Blchter,  48  Ark.  849, 
8  6.  W.  56;  Itimau  T.  State,  65  Ark.  50S, 
47  S.  W.  558:  Wilson  v.  Hassle,  70  Ark.  26^ 
66  S.  W.  042. 
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Applying  tbe  doctrine  estaldlahed  hy  these 
dedsioDB,  it  mutt  be  held  tbat  section  8707. 
Kitby's  Dig.,  has  been  repealed.  It  does  not 
follow,  taoweTer,  that  th«e  la  no  proTlsion 
In  tbe  law  for  the  iBsnanee  of  wilts  of  gar- 
nishment to  anoth»  county  from  the  dr- 
cnlt  court  upon  a  jodgment  of  a  jnstice  oC 
tbe  peace  filed  theiein.  On  the  contrary,  w* 
hold  that  unda*  section  8706  of  the  garnish- 
ment statute  tbe  writ  can  be  Iseoed  upon 
such  judgment  filed  In  tbe  circuit  court; 
and  this  Tiew  of  the  law  makes  the  repeal 
of  section  3707  all  the  more  obTloua,  for  the 
reason  that  the  same  metbod  of  enforcement 
1b  provided  in  the  latter  statute.  Klrby'a 
Dig.  H  4631-4638,  provide  that  the  certified 
copy  of  a  Judgment  for  more  than  $10,  ei- 
cluslre  of  cost,  recovered  btfore  a  Justice 
of  tbe  peace,  may  be  filed  In  tbe  t^ce  of 
the  clerk  of  tbe  circuit  court  of  tbe  eonnty, 
and  entered  <m  tiie  Judgment  docket  of  said 
court,  and  that  "evwy  snob  Judgment,  from 
the  time  of  filing  fbe  transcript  thereof,  shall 
be  a  Uen  on  tbe  real  estate,  of  the  defendant 
In  the  connty,  to  the  same  octent  as  a  Judg- 
mrat  of  the  circuit  court  of  the  same  count7> 
and  shall  be  carried  Into  eiecution  In  tbe 
same  manner  and  with  like  etfect  as  tbe 
Judgments  of  such  circuit  courts.*'  The  ^- 
fect  of  this  provision  is  to  completely  trans* 
fer  the  Judgment  from  tbe  Inferior  to  tbe 
supwlor  court,  and  i^ve  It  the  same  f«ce 
and  effect  and  the  same  remedies  for  en- 
forcement as  If  the  Judgment  bad  been  oxlg> 
Inally  rendered  by  tbe  latter  court  SecUim 
10  of  tbe  act  of  1889  (Klrby*s  Dig.  I  8706) 
provides  that  "writs  of  gamisbment  may  btf 
Issued  from  the  circuit  court  of  one  county 
to  aior  other  county  of  tbe  state**;  thus  au- 
thorizing tbe  Issuance  of  such  write  upon  all 
Judgmento  of  the  circuit  court,  those  ren- 
dered by  Justices  of  tbe  peace  and  cwtlfled 
copies  of  which  have  been  properly  filed  and 
docketed  In  the  c^ce  of  the  circuit  court, 
as  well  as  Judgments  originally  rendered  by 
that  court 

We  do  not  ovei^o(^  tbe  decision  of  this 
court  in  Tbompsim  v.  Kli^patrlck,  18  Atk. 
SSa,  where  it  was  held  Ibat  under  sections 
184.  186,  c.  87.  of  tbe  Bevlsed  Statutes  of 
1888.  which  are  identical  in  terms  with  sec- 
tions 4681-4688  of  Eirby's  Digest,  a  writ  of 
garnishment  could  not  be  Issued  from  tbe 
circuit  court  upon  a  Judgment  of  a  Justice 
of  the  peace  filed  in  tbe  circuit  court  Chief 
Justice  English  there  said:  "The  object  of 
tbls  statute  was  to  enable  tbe  plaintiff  in  a 
Justice's  Judgment  to  obtain  satisfaction 
thereof  by  a  sale  of  tbe  real  estate  of  the 
debtor,  which  cannot  be  done  by  an  ex- 
ecution Issuing  from  tbe  justice.  Neither 
this  nor  any  other  statute  authorizes  tbe  is- 
suance of  a  garnishment  from  tbe  clerk's 
ofllce  upon  sncb  Judgment,  nor  tbe  deter- 
mination of  such  gamisbment  in  the  clr^ 
cult  court"  This  was  tantamount  to  hold- 
ing that  no  remedy  was  afforded  by  this 


statute^  except  for  tbe  cmatlon  and  mtant 
meat  of  a  Uen  of  tbe  Judgment  ivndoed 
by  a  Justice  of  the  peace  np<u  real  estate 
owned  by  the  defendant,  and  Hutt  llie  Judg- 
ment stUl  remabied  qpon  tbe  do^et  ot  tbe 
Justice  as  a  Judgment  <MC  bis  court;  with  an 
the  statutory  methods  of  enfoccHnait  by 
execution  or  garnishment  Intact  Tbe  not 
succeeding  section  (136)  provided  Uiat  oecB- 
tion  might  be  issued  at  any  time  (witboot 
exception)  by  the  Justice  who  rend^ed  aune. 
Section  58  of  the  act  of  April  29^  1S73;  **b> 
define  tbe  Jurisdiction,  and  regulate  tbe 
course  of  proceedbig  in  tbe  courta  ct  Jus- 
tices of  peace  In  civil  actions'*  (Law*  1873^ 
p.  443;  Klrby's  Dig.  S  4631).  vrroi^ht  a  rad- 
ical change  with  respect  to  Judgments  of 
Justices  afta  the  same  have  been  filed  and 
docketed  in  the  office  of  tb»  clvk.  It  pro- 
videe,  in  effect,  that  thereafter  an  execu- 
tion cannot  be  Issued  by  tiie  Justice,  dear- 
ly, tbe  effect  of  sections  4631-4633.  In  con- 
nection wltti  tbls  section  (4634).  ia  to  provide 
a  complete  transfer  of  such  Judgments  fnsD 
Justices  to  the  drcnlt  court,  wlOi  all  tbe 
runedles  tor  mforcement  tbimoi  g^wva  to 
Judgments  raadered  by  tbe  latter  coort* 
This  change  in  tbe  law  brought  about  a 
more  harmonious  condition,  and  prevats 
any  conflict  from  arising,  by  reason  of  tbe 
Judgment  being  In  force  in  the  cbwnit  cooct 
tor  tbe  porirase  of  enforcement  by  one 
meOiod.  and  In  force  with  flie  Justice  nito 
rendered  it  for  the  purpose  of  enforeemat 
by  ottier  methods.  No  sodi  confltet  can 
arise  now.  since  It-  becomes  folly  and  for  all 
purposes  the  Judgment  of  tbe  drcnlt  court 
This  view,  Is  also  in  harmony  with  aectiow 
U)  and  11  of  the  gamisbment  statute  ^Ir^ 
by*B  Dig.  U  3706, 8706),  which  give  tbe  plate- 
tiff  in  a  Judgment  raidered  by  a  Justice  tbe 
chcMlce  of  two  methods  of  reaching  by  gsr- 
nlshment  a  debtor  of  the  defendant  reading 
In  another  county.  He  can  either  file  a 
transcript  of  bis  Judgmmt  in  tbe  ofllce  at 
tbe  derk  of  the  circuit  court  snd  eue  out 
a  writ  of  gamlshmnit  from  that  court  ondsr 
section  3706,  or  file  It  before  some  Justice  In 
the  county  where  tbe  garnishee  resides  and 
sue  out  tbe  gamisbment  there  under  eeetloo 
3706.  When  the  Judgment  does  not  exceed 
$10,  only  the  latter  method  of  enforcement 
against  a  garnishee  in  another  county  Is 
open. 

Leamed  counsel  for  appellant  urge  tbe 
hardship  which  Ibis  c<mstructlon  tbe  stat- 
ute entails  upon  a  garnishee,  e^edally  a 
railroad  corpwatlon,  in  being  required  to  an- 
swer in  a  gamisbment  proceeding  In  a  dis- 
tant county;  but  this  should  be  addreeaed 
to  the  lawmakws  as  a  reasm  tar  a  change 
In  the  law,  so  as  to  ameliorate  tbe  alleged 
bardsldp.  The  same  reason  might  be  urged 
agnlnst  the  provision  of  tbe  statute  allow- 
ing tbe  issuance  of  a  writ  of  gamlsbmoit  to 
another  county  i^on  a  Jadg&Mat  raodsred 
by  any  court. 
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The  conrt  did  not  err  In  oTernillng  the  spe- 
cial plea  of  the  appellant,  and  the  Jadffnent 
Is  affirmed. 


ST.  LOUIS  SOUTHWESTERN  BT.  OO.  T. 
KNIGHT. 

(Supreme  Oonrt  ot  Aikanaas.   Joly  22.  1906.) 

Gabbibbs— Oabbtiro  Pabsbitoeb  Past  Sia- 

noN— Dakaoes— HnmLiATiON. 

Id  an  action  against  a  railroad  company 
for  injuries  alleged  to  have  been  sustained  by  a 
passenger,  who,  boarding  a  train  that  did  not 
stop  at  the  station  to  which  he  wished  to  go, 
voluntarily  left  the  same  after  it  had  passed 
the  station  about  a  mile  and  a  half,  and  walked 
back,  there  was  nothing  to  indicate  diat  pUin- 
tiff  had  suffered  any  hnmillatlon ;  and  hence  an 
instruction  authorizing  the  jury  to  award  dam- 
ages for  humiliation-  was  erroneous. 

IB6.  Note. — ^For  eases  In  point,  see  vol.  9, 
Cent  Dig.  Carriers,  i  1082.] 

Appeal  from  Gircoit  Conrt,  Prairie  Coun- 
ty; Oeo.  M.  ChapllBe.  Judge. 

Actum  b7  S.  H.  Knight  against  the  St. 
Lonls  Soathwestem  Railway  Comimny. 
From  a  Judgment  for  plalntifC,  defendant 
appeals.  Reversed. 

This  la  an  aetion  by  8.  H.  Knight  against 
tlie  St  IiOtds  SontiiweBtem  Railway  Com- 
pany tcx  being  put  off  of  the  train  a  way 
from  Uie  station  to  which  he  wished  to  go. 
The  facts  are  briefly  as  follows:  On  the 
4tli  day  CHt  Marcb,  1902,  S.  H.  Knight  pui> 
chased  a  ticket  from  the  St  Louis  South- 
western Railway  Company  to  go  from  Stntt- 
gart  to  Ulm,  a  station  on  the  railroad  of  the 
company  seven  miles  north  of  Stuttgart 
He  paid  21  cents  for  the  ticket  and  boarded 
the  nwtbbonnd  passenger  train  about  8 
o'clock  In  the  afternoon.  By  some  mistake 
the  train  did  not  stop  at  TJlm;  but,  so  soon 
as  Knlgbt  discovered  that  the  train  was 
passing  by  the  station  to  which  he  desired 
to  go,  he  notified  the  conductor  and  brake- 
man,  wbo  stopped  tiie  train  about  a  mile 
and  a  half  north  of  Ulm.  Knight  asked  the 
conductor  to  take  him  back  to  the  station. 
The  conductor  refused  to  do  so,  but  told 
him  be  would  carry  htm  on  and  let  him 
come  hAdk  on  the  next  train.  The  CMiduct* 
or  testified  that  he  notified  Knlgbt  that  this 
next  train  would  bring  him  back  to  Ulm  In 
alMut  two  hours,  but  Knight  says  that  he 
did  not  do  so,  and  tiiat  he  declined  to  be  car- 
ried to  the  next  station  for  the  reason  tbat 
as  tbe  time  for  the  other  train  to  have  gone 
south  was  already  past  be  supposed  that  It 
had  already  gone,  and  that  If  be  went  far* 
fber  he  would  not  get  to  Ulm  until  tbe  next 
day.  He  stated  tbat  he  was  not  In  good 
health,  and  tbat  It  was  raining,  but  tbat  as 
his  horse  and  buggy  were  at  Ulm  waiting 
for  Mm,  he  chose  to  get  off  the  train  and 
walk  back.  He  testified  tbat  he  got  wet  and 
was  made  sick  with  la  grippe,  and  suffered 
aerwal  days  from  the  effect  of  the  exposure. 
Hie  court  gftve  the  jury  the  fallowing  In- 
struction on  the  measure  at  damages:  "If 


yon  find  for  tiie  plaintiff,  yon  nu^  consldw, 
In  estimating  his  damages,  the  delay  caused 
by  being  carried  by  his  statlcm;  the  lime 
and  trouble  or  Inconvenience  of  walking 
beck  to  the  station;  exposure  to  the  weath- 
er, If  you  find  It  W8s  bad,  and  Injury  to  bis 
health,  if  any,  caused  by  such  erposure; 
medical  expense,  If  any.  caused  thereby: 
and  humiliation  he  might  have  undergone 
1^  such  teeatment  caused  1^  such  wroi^ful 
acts  of  detendantfs  agents  In  carrying  bim 
by  his  station."  To  the  giving  of  which  ex- 
ceptions were  at  the  time  saved.  Tbe  Jury 
returned  a  verdict  In  favor  of  plaintiff  for 
the  sum  of  9150,  and  the  court  gave  Judg- 
ment accordingly.   Defendant  appealed. 

Sam'l  H.  West  and  J.  O.  Hawthorne^  for 
appellant 

BIDDICK.  J.  (after  stating  the  facts). 
This  iff  an  appeal  by  the  railway  compai^ 
from  a  judgment  against  it  for  $1C!0  for  dam- 
ages caused  a  passenger  for  carrying  him  a 
mile  and  a  half  beyond  his  station.  It  is 
admitted  that  the  train  overshot  the  station 
and  carried  tbe  plaintiff  some  distance  be- 
ytHid  It  According  to  witnesses  for  plain- 
tiff be  was  carried  a  mile  and  a  half  or  two 
miles  beyond  bis  station,  while  the  testi- 
mony for  the  defendant  tends  to  show  that 
tbe  distance  beyond  the  statltm  at  which 
he  was  pnt  off  was  only  half  a  mile.  Tbe 
defendant  does  not  deny  that  plaintiff  is 
entitled  to  some  damages,  but  contends  that 
the  court  erred  in  instructing  the  jury  as 
to  the  measure  of  damages,  and  that  the 
vwdlct  is  excessive. 

The  court  toiA  tbe  jury  that  among  other 
elemraits  of  damages,  they  might  allow  plain- 
tiff damages  for  the  "humiliation  be  might 
have  undergone  by  such  treatm^it  caused 
by  the  wrongful  acts  of  defendants  agoits 
in  carrying  bim  by  his  station.*'  Now,  the 
defect  In  this  Instructiott  Is  that  it  gave 
the  jury  the  authority  to  allow  damages 
to  plalDtiflF  for  faumlllation,  If  they  saw  prop- 
er to  do  so,  when  there  was  no  evidence  to 
sustain  such  a  finding.  The  mere  fact  tiiat 
a  passengo:  is  accidentally  or  carelessly  car- 
ried by  his  station,  while  It  may  cause  him 
inconvenience  and  annoyance,  involves  no 
reflection  or  insult  to  him,  and  furnishes  no 
reason  why  be  should  feel  humiliated.  But 
this  is  all  that  Is  shown  here;  for  the  em- 
ployes in  charge,  while  they  may  have  been 
careless,  were  guilty  of  no  rude  or  offensive 
conduct  and  this  instruction  should  not 
have  submitted  tbe  matter  of  homiiiation  to 
the  Jury  as  a  possIUe  element  in  the  case. 

Counsel  for  appellee  c<mtends  tbat  this  in- 
struction was  not  erroneous,  because  It  does 
not  assume  that  the  a)M>ellee  was  humiliated, 
but  submits  that  question  to  the  jury  for 
them  to  detwmln&  But  It  is  Improper  to 
submit  a  question  to  the  jury  that  has  no 
evidence  to  support  It  The  instruction  does 
not  assume  that  the  plaintiff  was  humlllat* 
ed,  but  It  assumes  that  then  were  facta  In 
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evidence  trading  to  show  tlut  be  was  ho- 
ml  11a ted.  As  before  stated,  tbere  were  no 
sn^  facta,  and  as,  under  this  instructian, 
the  jury  may  hare  allowed  a  sum  tor  the 
bmnlllatlrai  of  pUdntlfl,  and  thus  Increased 
the  damages,  the  judgment  must  be  reTera- 
ed  and  a  new  trial  granted. 
It  Is  so  ordered. 


FORD  et  al.  t.  H.  G.  BROWN  &  GO.  et  aL 
(Supreme  Court  of  TennesBee.   March  81, 1903.) 

1.  Cebtiucats  of  Deposit— iNDoasiacBNr— 

Bona  Fide  I  kdobseb— Notice. 
Two  certificates  of  deposit  were  drawn,  pay- 
able, one  to  C,  "trustee,'*  and  the  other  to  0., 
"trustee  of  B.  F."  At  the  time  they  were 
wrongfully  indorsed  by  the  trustee  In  the  same 
form,  one  of  them  had  almost  12  months  to 
run,  and  the  other  6  m<mths  before  maturity, 
and  both  drew  interest  to  matarll?  only, 
and  were  not  subject  to  check.  Beld,  that  the 
certificates  themselves  gave  actual  notice  to  the 
indorsee  that  the  paper  represented  a  trnst  fund, 
and  obligated  snch  indorsee  to  inquire  bito 
the  right  of  the  trustee  to  dispoee  of  it,  within 
Nwotiable  iDstruments  Law.  |  66  (Acts  iS^, 
p.  100,  c.  providing  tiiat  to  consntate  notice 
of  an  infirmity  In  the  instrument  or  defect  In  the 
title  of  the  person  negotiating  the  same  tne 
person  to  whom  it  is  negotiated  must  have  had 
actual  knowledge  of  the  Infirmity  or  dctfect,  or 
knowledge  of  such  facts  that  his  action  fat  taking 
the  Instrument  amounted  to  bad  faith. 

[Ed.  Note. — For  cases  In  point,  see  ToL  7. 
Cent.  Dig.  BlUs  and  Notes.  H  842-84&] 

Appeal  from  Chancery  Court,  Davidson 
County;  John  Allison,  Chancellor. 

Bill  by  Betty  Ford  and  others  against  H. 
C.  Brown  &  Co.  and  others.  From  a  Judg- 
ment in  favor  of  plaintlfffl,  affirmed  by  the 
Court  of  Chancery  Appeals,  defendants  ap- 
peal. Affirmed. 

John  Rubm,  tor  complalnantiL  Wheeler  A 
Trimble  and  Ja&  A.  Ryan,  tor  defendants, 
Walter  Stokes,  tor  defendant  First  Natlcmal 
Bank. 

HeATJSTlDB,  J.  Oomplalnant  exhibited 
this  bill  f^lnst  the  defendants,  Hairy  0. 
Brown,  Fred  Laitenberger,  and  Jesse  Trinum, 
as  Individuals  and  as  a  partnnShlp  using  the 
firm  name  of  H.  O.  Brown  A  Co.,  against  the 
First  NatlMial  Bank  of  NashvlU^  Tenn.,  and 
the  Chattanooga  Savings  Bank.  0^  prlnd- 
pal  object  <tf  the  bill  wu  to  enjoin  the  Chat- 
tanooga Savings  Bank  against  tlie  payment 
of  two  cra-tlflcates  of  deposit  wblcb  that  bank 
had  issued  to  Woodworth  as  trustee  fior  com- 
plainant Betty  Ford,  and  which  cortlflcates 
of  deposit  had  been  indorsed  and  transfOred 
by  Woodworth  to  H.  C.  Brown  &  Co.  In  pay- 
ment  of  a  gambling  Indebtedness.  H.  0. 
Brown  ft  Ca  Indorsed  said  certificates  of  de- 
posit to  the  First  Natl<»uil  Bank  of  Nashville, 
and  tibat  bank  had  forwarded  the  cwUflcates 
to  Chattanooga,  and  was  seeking  to  collect 
them  from  the  Ohattanoc^  Savings  Bank  at 
the  time  the  original  bill  horeln  was  filed. 
It  Is  alleged  that  these  two  certificates  of  de> 


posit  represented  the  earnings  of  the  com- 
plainant Betty  Ford  as  a  domestic  In  tbe  fam- 
ily of  DI  Woodworth,  Jr..  of  Chattanooga, 
during  a  period  of  18  or  20  years.  D.  Wood- 
worth,  Jr.,  had  died,  and  the  certificates  of 
deposit  which  had  been  issued  to  him  were 
changed,  and  Issued  in  the  name  of  C  N. 
Woodworth,  trustee. 

These  CfiortlQcates  of  d^KtsIt  were  as  fol- 
tows: 

"Chattanooga  Savings  Bank. 
"No.  lS,49a  Chattanooga,  Tenn  . 

Oct  7th,  1902. 
"C.  N.  Woodworth,  trustee,  has  dqwslted 
hi  Oils  bank  $904.97,  payable  to  the  ordK  of 
same,  twelve  months  after  date,  with  interest 
to  maturity  only  at  the  rate  of  per  cent 
per  annum,  upon  the  return  of  this  cntlfi- 
cate  proimrly  Indorsed.  Not  subject  to  check. 

'IL  W.  Bair,  Oaihler.'* 

"Chattanooga  Savings  Bank. 
"Na  18701  Chattanooga,  Tenn., 

March  2lBt,  1903. 
"a  N.  Woodworth,  trustee  for  Betty  Ford, 
has  deposited  in  this  bank  thirteen  hundred 
and  seveuty-flve  &  55/100  dollars  ($1375JHS). 
payable  to  the  order  of  same  twelve  months 
after  date,  with  Intoiest  to  maturity  only  at 
the  rate  of  4*^  per  cent  per  annum  upon  tbe 
return  of  this  certificate  properly  Indorsed. 
Not  subject  to  diedE. 

"R.  W.  Barr,  Cashiw." 

The  Chattanooga  Savings  Bank  answered 
the  bill,  and  averred  that  it  had  issued  the 
certificates,  but  had  refused  to  pay  the  sam^ 
because  they  were  not  due.  and  because  It 
had  received  notice  from  Betty  Fwd  not  to 
pay  them ;  that  it  had  no  Interest  in  tlie  con- 
troversy, but  was  willing  to  pay  tlie  certifi- 
cates to  whomsoever  the  court  might  adjudi- 
cate they  should  belong. 

The  defendants  H.  O.  Brown  ft  Oow  also 
answered  the  bill,  dotying  all  of  Its  material 
allegations. 

The  First  National  Bank  of  Naahville  also 
answered,  denying  all  knowledge  opoo  its 
part  of  the  gambling  transactions,  and  all 
knowledge  of  the  relations  betwen  Wood- 
worth  and  Betty  Lord,  and  denied  any  knowl- 
edge that  its  codefendants  had  Gmdoctcd 
any  gambling  eatablishment  or  rooms;  de- 
nied all  knowledge  of  the  inttnlGatloD  «C 
Woodworth,  or  of  his  transaction  with  H.  C 
Brown  ft  Co.  with  regard  to  said  certifleateL 
It  admitted,  howevra,  that  m  April  24.  19QB, 
these  certlflcatea  of  deposit  were  pcwmted 
by  H.  G  Brown  ft  Oo.  to  the  First  National 
Bank  at  Nashville  tax  dlsconnt,  and  avers 
that  it  purchased  said  csrtlflcates  trom  H.  C 
Brown  ft  Co.,  and  paid  their  toce  valve  In 
cash,  and  then  sent  the  cotlfieates  to  Qiatta- 
nooga  for  collection.  It  avers  tliat  it  took 
these  cerUflcatea  In  due  course  of  trade  for 
a  valuable  considsation,  and  wltiwat  any 
notice  of  the  righto  and  equities  of  Betty 
Ford,  or  of  any  one  else^  and  avan  that  tt  Is 
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an  innocent  holdw  for  Talne  In  due  conm  of 
trade  and  wltliout  notice. 

The  Court  of  Ohencerjr  Aweals  finds  tbat 
€.  N.  Woodworth,  harlng  posseaslon  of  those 
certificates,  brought  them  to  Nashvlll^  Tenn., 
and  on  or  about  the  22d  or  23d,  or.  possibly, 
the  24th  or  26th,  of  April,  1908,  be  went  to 
the  gambling  bouse  located  over  the  Climax 
Saloon  on  Cherry  street,  in  NashTille,  Tenn., 
«ud  there  engaged  In  gambling.  It  is  shown  be 
<iranlt  heavily  and  lost  large  sums.  While 
thus  drinking  and  gambling,  he  not  only  lost 
-a  large  amount  of  his  own  money,  but  be  al- 
so Indorsed  and  transferred  these  certificates 
of  desposit  belonging  to  the  complainant,  up- 
on which  he  obtained  money  and  chips  to  be 
used  In  gambling.  He  lost  and  gambled 
away  all  of  the  mon^  and  chips  so  obtained, 
except  about  the  sum  of  «600  or  ?700,  which 
the  gamblers  in  charge  of  tbe  place  offered  to 
repay  him,  but  which  he  at  tbe  time  declined. 

That  court  further  finds  that  H.  C.  Brown 
A  Co.  came  Into  possession  of  these  certifi- 
cates, and  on  the  25th  of  April,  1903,  took 
them  to  the  First  National  Bank  of  Nash- 
■ville,  and  there  sold  and  disposed  of  them  to 
the  First  National  Bank  for  cash.  The  bank, 
OTerlooking  the  fact  that  the  certificates  were 
not  due^  took  them  for  casli,  as  H.  C.  Browii 
A  Go.  were  among  their  regular  customers. 
TEbey  paid  cash  for  them,  and  sent  them  to 
Chattanooga,  through  their  correspondent 
at.  that  place,  for  collection.  In  the  mean- 
time, O.  N.  Woodworth,  having  become  to 
-some  extent  rational,  telegraphed  the  Chatta- 
nooga Savings  Bank  at  Chattanooga  not  to 
pay  these  certificates.  The  Bank  at  once  not- 
ified the  mother  of  C.  N.  Woodworth  and  BeO 
ty  Ford,  who  immediately  advised  tbe  bank 
not  to  pay  or  recognize  these  certificates. 

It  further  appears  that  when  these  certlfl- 
catea  were  first  presented  to  the  First  Nation- 
al Bank,  they  bore  the  Indorsement  of  com- 
plainant C.  N.  Woodworth  and  the  Indorse- 
ment of  H.  C.  Brown  A  Co.,  but  at  that  time 
the  First  National  Bank  refoaed'  to  take  the 
certificates,  because  one  ef  them  was  not  pro- 
perly indorsed ;  that  is  to  say.  It  was  simply 
Indorsed  by  C.  N.  Woodworth,  when  It  should 
have  been  Indorsed,  as  It  was  payable  on  its 
face,  by  "C.  N.  Woodworth,  Trustee  for  Betty 
Ford."  Thereupon  H.  0.  Brown  &  Co.  took 
the  certificates  back,  and  returned  with  them 
in  a  short  time  properly  Indorsed. 

The  Court  of  Chancery  Appeals  finds  as  a 
matter  of  fact  that  this  new  Indorsement  was 
made  by  C.  N.  Woodworth.  After  tbe  Indorse- 
ment was  corrected,  the  certificates  wwe  tak- 
en bade  to  the  First  National  Bank,  and  on 
tbe  25th  of  April  the  teller  of  tbe  bank 
bought  the  oertiflcates  in  question  from  H.  C. 
Brown  or  B.  a  Brown  &  Co.,  paying  cash 
thwefor,  owlooking  the  fact  that  the  certifi- 
cates were  not  due.  The  officers  of  tbe  First 
National  Bank  denied  all  knowledge  as  to 
bow  H.  C  Brown  &  Co.  acQUired  these  certifi- 
cates, and  all  knowledge  of  the  transactlm 


between  Woodworth  and  H.  0.  Brown  ft  Co. 

and  their  employes,  or  of  any  p^son  who  ob- 
tained these  certificates  of  C.  N.  Woodworth, 
and  the  Court  of  Chancery  Appeals  fln^ 
there  is  nothing  In  tbe  record  to  Indicate  that 
these  oflficers  had  any  knowledge  of  the  trans- 
actions mentioned. 

The  Court  of  Chancery  Appeals  further 
finds  there  Is  no  evidence  In  the  record  trom 
which  we  are  Justified  In  finding  that  the 
officers  of  the  bank  had  any  knowledge  In  re- 
gard to  the  gambling  carried  on  over  tbe 
Climax  Saloon. 

Tbe  Court  of  Chancery  Avpeals  finds  that 
H.  C.  Brown  &  Co.  was  affected  with  fall  no- 
tice and  had  knowledge  of  thla  embesslanent 
on  the  part  of  Hr.  Woodworth,  and  of  this 
vlolatlm  of  hla  trust,  and  bad  full  knowl- 
edge of  his  want  of  legal  right  and  capaclt>' 
to  transfer  this  prop^ty.  They  must  have 
known,  and  did  know,  that  they  were  taklx^ 
the  certificates  in  violation  of  thla  trna^  and 
taking  funds  which  Woodworth  was  practi- 
cally embezzling.  As  to  tbe  First  National 
Bank,  there  Is  no  v^oot  to  show  that  tbe  offi- 
cers of  tbe  bank  bad  any  knowledge  of  these 
transactions,  or  evesi  that  H.  0.  Brown  ft  Oo. 
conducted  gambling  tooma  over  the  OUmaz 
Saloon,  and  h^ce  the  rights  of  tbe  First 
National  Bank  must  depokl  uptm  the  facts 
disclosed  upon  the  face  of  the  paper  itjself  and 
tbe  Indorsemoits  thereon. 

As  already  stated,  one  of  these  certificates 
was  payable  to  O.  N.  Woodwortb,  trustee  for 
Betty  Ford,  and  tbe  other  almply  to  a  N. 
Woodwortti,  trnstee.  One  of  them  was  dated 
March  21,  190S,  due  12  months  after  date, 
and  the  othw  was  dated  October  7, 1902.  and 
due  12  mtuiths  after  that  date.  Badi  of 
ibem  bears  interest  to  maturity  only  at  tbe 
rate  of  4%  per  cmt  pw  annum.  It  Is  dis- 
closed on  tbe  fiioe  of  each  certificate  that 
it  la  not  subject  to  diec^  but  Is  ui  interest- 
bearing  cortlficato  of  d^ioslt  The  first  oer- 
tlfica^  which  waa  made  payable  to  0.  N. 
Woodworth,  trustee  for  Betty  Ford,  was  In- 
dorsed by  0.  N.  WoodwiHrth,  trustee,  and 
afterwards  tbe  words,  "for  Betty  F(»rd" 
were  added  1^  blm.  The  other  certificate 
was  simply  indorsed  '*0.  N.  WoodworUi,  Trus- 
tee." 

That  ooart  farther  finds  that  these  certifi- 
cates were  sold  and  transfored  by  H.  O. 
Brown  to  the  First  National  Bank  of  Nash- 
ville on  tbe  25th  day  of  April,  lOOS.  On  the 
24tb  of  AprU,  1908,  at  7 :45  a.  m.,  G.  N.  Wood- 
wortb had  telegraphed  the  cashier  of  tbe 
Chattanooga  Savings  Bank,  which  bad  Issued 
these  certiflcatea.  not  to  pay  them.  So  when 
the  CNtlflcates  wwe  sent  to  Chattanooga  for 
collection,  tbe  Chattanooga  Savings  Bank 
refused  to  pay  than,  on  the  ground  that 
they  were  not  due  and  on  the  further  ground 
that  Betl7  Ford  contested  tbe  right  of  the 
First  National  Bank  to  them.  It  appears, 
tbwefore,  tbat  before  tbe  First  National 
Bank  took  these  certificates,  all  the  authority 
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which  C  N.  WoodwoTtti  bad.  If  any,  to  trana- 
fo-  them  had  been  revoked  by  Mrs.  Ford. 
It  doea  not,  of  conree,  appear  that  he  ever 
had  antfawitr  to  transfer  thou,  eapedallr 
for  his  own  benefit. 

13ie  Oonrt  of  Obancery  Appeals  was  of 
opinion  that  these  certificates,  dot  being  duo, 
and  being  made  payable  to  O.  N.  Woodworth, 
trustee,  in  the  me  Instance^  and  to  (X  N. 
Woodwortb,  TroHtee  for  Betty  Tord,  In  the 
other,  and  bo  Indorsed,  destroyed  the  negotia- 
bility of  the  paper  to  the  extent  of  giving 
notice  that  they  con|tltuted  trust  funds,  and 
that  the  purchaser  mnst  Inquire  Into  the 
right  of  the  trustee  to  dispose  of  them. 

We  have  no  doubt  of  the  correctness  of 
the  conclusion  of  law  reached  by  the  Court 
of  Chancery  Appeals  upon  the  predicate  of 
facts  found  by  them. 

In  the  case  of  Bank  v.  Looney,  99  Tenn. 
278,  42  S.  W.  149,  38  L.  K.  A.  837,  63  Am.  St 
Rep.  880,  this  question  was  considered  by 
this  court,  and  It  was  said  by  the  Chief  Jus- 
tice, who  delivered  the  opinion,  that  In  a  con- 
troversy between  a  ben^clary  of  a  trust 
fund  and  the  holder  of  a  paper  disposed  of 
by  a  trustee  In  violation  of  his  trust,  the 
word  "trustee,"  appearing  upon  the  face  of 
the  paper,  is  sufficient  to  put  any  taker  upon 
notice.  The  court  in  that  case  referred  to 
the  authority  of  Duncan  v.  Jordan,  15  Wall. 
175,  In  which  it  was  held  that  the  word  "trus- 
tee" gave  notice  of  the  existence  of  a  trust, 
and  that  the  party  taking  the  paper  was 
charged  with  the  du^  of  ascertaining  what, 
if  any,  restrictions  were  Imposed  npmi  the 
trustee. 

The  court  also  cited  the  case  of  Third 
Nat  Bank  of  Baltimore  v.  Lange,  61  Md.  138, 
34  Am.  Rep.  304. 

This  court  further  remarked  that  the  cor- 
rectness of  these  holdings  is  now  conceded 
by  the  courts  with  practical  unanimity.  The 
effect  of  them  is  that,  If  the  trustee,  Sykes, 
disposed  of  this  paper  In  violation  of  his 
trust,  then  the  word  "trustee"  would  convert 
any  one  who  so  obtained  It  Into  a  construct- 
ive trustee  at  tbo  Instance  of  the  cestui  que 
trust 

To'  the  same  effect  is  Fox  v.  Bank,  decided 
by  the  Court  of  Chancery  Ai;q;>eal8,  and  re- 
ported In  S5  L.  R.  A.  678,  In  whidi  Judge 
Wilson  stated  as  follows: 

"In  the  contest  between  the  beneficiary 
of  these  notes  (assuming  that  Anderson  was 
not  their  real  owner)  and  the  transferee  of 
Anderson,  the  fact  that  the  notes,  on  their 
face,  appeared  to  be  payable  to  him  as  trus- 
tee would  put  the  transferee  on  notice,  and 
the  claims  of  the  beneficiaries  wonid  be  su- 
perior," Alexander  v.  Alderson,  7  Baxt.  403 ; 
Covington  v.  Anderson,  16  Lea,  310 ;  Caulklns 
V.  OasUght  Co..  85  Tenn.  684.  4  8.  W.  287, 
4  Am.  St.  Rep.  786. 

It  Is  insisted,  however,  on  behalf  of  the 
appellants  that  the  rule  announced  In  Bank 
V.  Loonsy  and  the  otlier  T^messee  cases  on 


this  subject  has  been  modified  and  entirelj 
superseded  what  Is  known  mm  tike  "Ne* 
gotlable  Instrument  Law***  wnlcti  provides 
In  section  66  as  follows: 

"To  constitute  notice  of  an  infirmity  In  the 
instrument  or  defect  In  the  title  of  the  pasoa 
negotiating  the  same,  the  person  to  whom  It 
is  negotiated  mtist  have  had  actual  knowl- 
edge of  the  Infirmity  or  defect,  or  ksMnrledie 
of  such  facts  that  his  action  in  tulr^i^  the 
I  Instrument  amounted  to  bad  faith."  Acts 

1899,  p.  160.  c.  94. 
j     This  section  of  the  negotiable  Inatrnment 
law  was  construed  by  this  court  In  the  case 
of  Unaka  National  Bank  v.  Butler,  reported 
in  83  S.  W.  655.   The  court  held  that  the 
effect  of  this  section  of  the  stafate  was  to 
:  embody  the  majority  rule  upon  the  subject 
I  of  notice  as  It  has  been  held  and  adminlstereA 
I  by  the  courts  of  New  York  and  other  states 
and  the  federal  courts  for  many  years,  and 
to  discard  the  doctrine  of  oonstmctfre  no- 
tice, which  had  prevailed  for  many  years  In 
this  state.   The  rule  as  administered  In  this 
[  state  was  that,  If  a  purchaser  of  negotiaMe 
j  paper  had  implied  notice  of  prior  equities 
or  Infirmities  of  any  nature  whatev^  in  the 
j  tltl&ot  the  holder  from  whom  he  purchased— 
that  is,  if  anything  appeared  upon  ihe  face 
of  the  paper,  or  from  the  facts  and  drcum- 
stances  attending  Its  poesession  or  sale, 
which  would  put  one  of  ordinary  pmdence 
upon  inquiry  that  would  lead  to  actual  knowl- 
edge of  the  equities  or  infirmltlee — be  wai 
bound  to  pursue  such  Inquiries,  and  was 
chained  with  notice  of  the  facts  he  could 
have  learned;  citing  the  Tennessee  cases 
on  the  subject 

It  Is  then  stated  In  the  opinion  that  the 
rule  of  constructive  or  implied  notice  had 
been  abrogated  by  the  negotiable  Instrument 
law,  enacted  in  April,  1899,  and  what  may  be 
called  the  majority  role  was  adopted  by  the 
enactment  of  sectifm  06,  whldi  baa  already 
!  been  quoted. 

It  will  be  observed  that  this  section  pro- 
I  vldea  that  a  party  "must  have  bad  actual 
;  knowledge  of  the  infirmity  or  defect,  or  knowl- 
edge of  such  facts  that  bis  action  In  taking 
the  instrument  amounted  to  bad  faith.** 

In  Unaka  Bank  v.  Butler,  supra,  the  court 
was  dealing  with  a  check  which  did  not  carry 
on  its  face  any  notice  of  defective  title,  but 
notice  of  the  infirmity  was  sought  to  be  fixed 
by  the  surrounding  facts  and  drcnmstaxKes. 
It  will  be  observed  ttiat  In  the  present  case 
each  of  these  certificates  of  d^toalt  was  In- 
dorsed by  G.  N.  Woodworth  as  trustee,  and 
we  are  of  c^lnion  that  such  an  tndorsemoit 
prima  fade  and  presumptively  fixed  the  pur- 
chaser with  actual  knowledge  of  want  of  au- 
thority in  the  trtistee  to  dlqwae  of  tbe  p^xr 
for  his  own  benefit 

In  Third  National  Bank  r.  Lange.  61  Ud. 
138,  34  Am.  R^.  304.  the  note  was  payable 
to  a  trustee,  and  indorsed  tn  the  same  Ktfit 
by  ttie  trustee.  The  court  said: 
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"In  tbe  case  oi  lbs  pr«Bent  note^  it  cannot 
iM  read  nndentandln^  without  seeing  on 
Its  race  tbat  it  la  connecteA  with  a  tnut  and 
Is  part  of  a  tmat  fond.  It  was  tbe  duty  of 
the  bank  before  panAaalng  to  have  made  In- 
QQlij  iDto  tbe  rights  of  the  troatee  to  dispose 
of  it  Tbls  It  wholly  tailed  to  do,  and  as  It 
turned  ont  be  was  dli^Miring  of  tlie  note  in 
fraud  of  bis  trust,  tbe  bank  must  suffer  the 
conseQuences  ot  the  risk  It  assimied." 

In  Shaw  t.  Spencer.  100  Mass.  382,  97  Am. 
Dec.  107, 1  Am.  Bep.  116,  tbe  court,  In  speak- 
ing of  the  effect  of  the  word  ^trustee,"  says 
it  means  trustee  tot  some  one  wbose  name  Is 
not  disclosed;  and  tbwe  is  no  greater  reason 
for  assuming  that  a  trustee  Is  autlwrized  to 
pledge  for  Ills  own  ddbt  the  property  of  an 
onnamed  rastui  Que  trust  Iban  tbe  property 
of  one  who  Is  known.  In  either  case  it  Is 
highly  Improbable  tbat  flie  right  to  do  so 
exists.  The  apparrat  difference  between  tbe 
two  springs  from  the  erroneooa  assumption 
that  the  word  "trustee"  alone  has  no  meaning 
or  legal  effect 

It  has  already  been  seen  that  one  of  tbe 
certificates  of  deposit  in  tbe  case  at  bar  was 
payable  to  CL  N.  Woodwortli.  trustee  for 
Betty  Ford,  and  indorsed  in  tbe  same  style, 
but  actual  notice  to  a  purchaser  of  tbe  fidu- 
ciary character  of  a  paper  is  no  more  eflect- 
iTe  in  tlie  one  case  tban  In  the  other. 

In  tiie  case  of  Swift  t.  Smith,  102  XJ.  8. 
442,  26  I..  Bd.  103,  it  is  said: 

"There  Is  nothing  in  the  case  to  show  that 
Smith's  purchase  was  not  in  good  faith. 
There  was  nothing  upon  the  note  nor  any- 
thing in  the  indorsement  thereon  to  notltf  bim 
that  it  did  not  belong  to  Jackson  both  legally 
and  equitably.  It  was  a  mercantile  paper, 
and  not  due.  *  *  •  It  is  true  that  if  the 
bill  or  note  be  so  marked  on  its  face  as  to 
show  that  it  belongs  to  some  other  person 
than  the  one  who  otters  to  negotiate  it,  the 
purchaser  will  be  presumed  to  have  knowl* 
edge  of  the  true  own^,  and  Its  purchase  will 
not  be  held  to  be  bona  fide.** 

These  authorities  sustain  our  position  that 
the  word  **tmstee"  In  an  Indorsement  of  this 
character  Is  express  notice  to  a  purchaser 
that  there  Is  a  cestui  que  trust  or  beneil' 
clary,  and  that  tils  rights  may  not  be  sacri- 
ficed by  the  trustee  In  the  sale  or  pledge  of 
the  note  for  his  own  benefit ;  In  other  words, 
onr  holding  distinctly  Is  that  such  an  indcvse- 
ment  Ib  actual  knowledge  to  tbe  purchaser  of 
such  paper,  within  the  meaning  of  sectlbn  06 
of  the  negotiable  Instrument  law,  supra. 

Now  It  Is  Tery  true,  as  said  by  Mr.  Perry 
In  bis  work  on  Trusts  (rolume  1,  i  225) : 

'*The  mere  fact  that  the  word  trustee*  Is 
on  tbe  face  of  tbe  securities  cannot  put  a  pur- 
chaser to  any  Inquiry  beyond  ascertaining 
whether  the  trustee  has  power  to  vary  the  se- 
curities. If  he  has  such  power,  a  purchaser 
In  good  faith  will  be  protected,  although  the 
trustee  use  the  money  few  his  private  pur- 
poses. But  if  a  purchaser  takes  securities 
from  a  trustee  witb  Om  wcod  tmstee*  nptm 


th^  face,  in  payment  of  a  private  debt  dne 
from  the  trustee^  tbe  sale  may  be  avoided  by 
tbe  cestnl  que  trust  or  tbe  purchaser  may  be 
held  as  trustee;*' 

As  Stated  in  Looney  Bank,  supra,  tbe 
rule  Is  that  he  who  takes  a  security  from  a 
trustee  with  the  fiduciary  character  displayed 
upon  its  face  is  bound  to  inquire  of  bis  right 
to  dispose  of  it;  but  if  upon  inquiry  It  is 
foond  that  there  is  no  restriction  upw  the 
trustee's  power  of  disposition,  or,  it  may  be 
added,  there  Is  nothing  in  tbe  nature  of  the 
transaction  to  indicate  any  abuse  of  his  trust, 
then  the  title  of  a  purchaser  In  good  faith  for 
value  and  before  maturity  will  be  protected. 

It  appears  that  our  negotiable  Instrument 
law  la  a  substantial  reproduction  of  a  similar 
law  euacted  by  the  state  of  New  York  in  the 
year  1896,  In  the  year  lOOS,  with  that  law 
on  the  statute  books,  the  Court  of  Appeals 
of  New  York  decided  the  case  of  Cofanfeld 
V.  Tann^baum,  reported  In  176  N.  Y.  126,  68 
N.  E.  141,  98  Am.  St  Bep.  65S.  The  court 
said  In  the  midst  of  the  opinion  that  the 
Mgnatnre  to  the  check,  "Isidore  Gobnfeld, 
Guardian,"  gave  the  defendant  notice  that 
pieaumptlrely  the  funds  being  paid  to  him 
were  not  those  eltlia:  of  the  Colmfeld  Manu- 
facturing Oompany  or  of  Isidore  CohnfeU 
personally,  and  he  was  put  upon  inquiry  to 
ascertain  the  authority  of  Cohnfeld  to  apply 
the  mon^  in  payment  of  tlie  company's 
debts.  This  proposition  is  conceded  by  both 
tbe  courts  below.  Had  he  made  the  inquiry, 
he  would  have  learned  the  facts  which  have 
already  been  stated.  He  is  therefore  charge- 
able with  all  that  those  facts  import,  or  which 
is  fairly  to  be  inferred  from  them. 

Again  in  West  Virginia,  where  a  negoti- 
able instrument  law  similar  to  our  own 
prevails,  tbe  Suprone  Court  of  ttiat  state 
held,  in  tbe  case  of  Hazeltlne  v.  Eeenan. 
S4  W.  Va.  600,  40  S.  B.  609.  102  Am.  St 
958,  tbat  a  negotiable  note,  payable 
on  Its  face  to  a  payee,  with  the  word  "attor- 
ns" aufllxed  to  bis  name,  Indicates  an  in- 
terest In  other  parties,  and  puts  the  pur- 
chaser upon  inqtdry  as  to  tlielr  rlghte  and 
the  r^ht  of  tbe  p^ee  to  sell  tbe  note. 

In  addition  to  all  this,  tbe  certificates  show 
on  their  face  that  they  bear  interest  to  ma- 
turity only  at  the  rate  of  4H  per  coit  per 
annum,  and  further  tbat  tb^  are  not  sub- 
ject to  dieck.  but  are  IntMeat-bearing  certi- 
ficates of  deposit ;  one  of  tliem  having  almost 
12  mwtlui  to  nm  and  tbe  other  0  months  at 
tbe  time  they  wwe  transferred.  It  is  admit- 
ted by  tbe  officers  of  the  First  National  Bank 
that  th^  overlooked  this  fact  wtioi  tbey 
bought  these  certificates  tor  cash,  but  wa 
agree  with  the  Court  of  Chancery  Anieals 
tbat  tbe  fact  that  the  bank  overlooked  these 
things  will  not  relieve  tliem  oi  responsibility 
as  to  any  notice  the  papw  Itself  gives. 

All  these  &cte  disclosed  on  tbie  face  of  tba 
paper,  including  tbe  express  indorsmmt  of 
a  N.  Woodworth,  trustee^  etc:,  gava  actual 
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notice  to  the  bank  that  this  paper  represent- 
ed a  trust  fund,  and  obliged  the  bank  to  in- 
qnlre  into  the  right  of  the  trustee  to  dispose 
of  It  If  the  bank  had  made  such  InquitT, 
It  could  easily  have  ascertained  that  the 
paper  bad  been  embezzled  and  the  money  lost 
in  a  gambling  transaction  by  the  trustee; 
and  further,  the  bank  would  have  discov- 
ered that,  before  the  paper  bad  been  purchas- 
ed by  it,  all  right  and  authority  of  the  trustee 
to  act  had  been  withdrawn. 

We  are  therefore  of  opinion  that  the  In- 
dors«nents  and  recitals  of  these  certificates 
communicated  actual  knowledge  to  the  bank 
that  they  represented  a  trust  fund,  and,  even 
under  the  negotiable  Instrument  act,  no  title 
was  acquired  by  tbe  bank  to  the  paper. 


PHSLAN  T.  8TATB. 
(Supreme  Court  of  Tennessee.    Dec  90,  1901) 

1.  CBIMIKAI.  IjAW— £h;ATBHEIIT8  IN  AOOITSBD'fl 

pBBSEKCB— Weight — Instbuctions. 

Where,  in  a  prosecntioa  for  homicide,  there 
was  evidence  that  immediately  after  the  kill- 
ing defendant's  datuhter  stated  to  him  that, 
une  had  not  dared  deceased  to  come  out  of  the 
house,  there  would  have  been  no  trouble,  to 
which  defendant  made  no  reply,  and  tbe  court 
did  not  cbarKe  as  to  tbe  weight  of  such  evi- 
dence, but  cnarged  that  if  the  jury  believed 
that  defendant  dared  or  invited  deceased  to 
come  out  of  his  room,  and  defendant  at  the  time 
bad  prepared  himself  with  a  loaded  shotgun  and 
had  a  purpose  to  provoke  a  difficulty  and  kill 
deceased,  etc.,  tds  subsequent  acts  would  not  be 
Jostifiable,  the  refusal  of  a  requested  instruction 
that  the  accusation  of  his  daughter.  If  al- 
lowed to  pass  unchallenged,  could  only  be  con- 
sidered as  a  circumatauce  tending  to  show  de- 
fendant's guilty  and  aa  such  was  only  entitled 
to  such  weight  as  the  Jury  might  ^ve  It  aa 
proof  in  the  case,  was  reversible  error. 

2.  Saub. 

Where  defendant  did  not  claim  that  be  bad 
denied  the  accusation  of  his  daughttt  Immedi- 
ately after  he  had  killed  deceased,  and  th^e 
was  no  fact  relied  on  by  him  as  amounting  to 
such  a  denial,  the  refusal  of  a  request  to  charge 
that  if  the  defendant  denied  the  statement  of 
his  daughter,  or  if  what  he  said  at  the  time 
under  ail  the  circumstances  of  the  case  in  effect 
amounted  to  a  denial,  then  the  statement  daim- 
ed  to  have  been  made  b^  her  was  incompetent, 
and  should  not  be  considered  for  any  puriKne, 
was  pr(^rly  refused. 

3.  Same— Nbcbssttt  or  Dbkui.. 

Where  defendant's  daughter,  Immediately 
after  the  killing  of  her  husband  made  an  ac- 
cusation against  defendant,  to  wliich  he  made 
no  response,  it  was  error  to  charge  that,  if  the 
daughter's  statement  was  made  in  defendant's 
presence  and  he  failed  to  make  any  response 
thereon,  the  jury  could  consider  whether  under 
the  surroundins  cii  cumstaoces,  considering  tbe 
daughter's  grief  and.  distress,  a  denial  of  her 
statement  was  demanded. 

4.  Same— EviDBNCE— CltABACTEB  OF  AOCtJSKD. 

Where,  in  a  prosecution  for  homicide,  de- 
fendant introduced  evidence  establishing  an  ex- 
cellent character  for  peacrableneas,  etc.,  he  was 
entitled  to  a  charge  that  such  proof  should  be 
considered  in  weighiDR  the  credibiU^  of  the 
witnesses  and  as  strengthening  the  presumption 
of  defendant's,  innocence. 

Error  to  Criminal  Courts  Davidaon  Oouut^i 
W.  M.  Hart,  Jodse 


W.  H.  Fbelan  was  convicted  of  murder  in 
tbe  second  degree,  and  be  appeals  In  error. 
Beversed. 

Robert  Taoghn  and  J.  Bl  Aodflreon,  fw 
plaintiff  In  error.  Atty.  Gen.  Catea.  K.  T. 
McOonnlco,  and  3.  H.  Zareow.  tar  tbe  State. 

McALISTBBiJ,  The  plaintiff  Inenor  waa 
c<»ivlcted  in  tbe  criminal  court  ot  DaTldsoo 
county  of  murder  in  the  second  degree  for 
the  killing  of  R.  T.  Townee,  and  his  pimlBb- 
ment  fixed  the  Jury  at  conflnement  in  the 
state  prison  for  a  period  of  10  yeara.  He 
has  appealed  in  ttror. 

Tbe  record  reveals  Ibat  deoeaeed  and  de- 
fendant  were  men  over  60  years  of  age.  Tbe 
deceased.  Townee,  was  tbe  son-ln-Iaw  of  de- 
fendant, Pbelan,  having  married  the  dangb- 
ter  of  the  latter  about  two  years  before  tbe 
bomiclde.  Tbe  deceased  at  that  time  was 
about  G4  years  of  age,  and  the  daughter  of  de- 
fendant only  about  24  years  of  age.  On  ac- 
count of  the  disparity  In  their  ages,  the  de- 
fendant and  probably  his  family  objected 
to  the  marriage,  but  It  was  consummated 
despite  tbelr  opposltioii.  It  appeara,  how- 
ever, that  all  the  domestic  differences  grow- 
ing ont  of  this  onion  bad  become  recon- 
ciled, so  that.  In  January,  1904,  tbe  de- 
fendant, upon  the  Invitation  of  deceased 
and  his  wife,  moved  his  family  Into  the 
home  of  deceased,  where  the  two  famil- 
ies resided  up  to  the  time  of  this  trag- 
edy. Tbe  deceased  bad  owned  this  farm  for 
25  years  prlw  to  his  marriage  with  defend- 
ant's daughter,  but  before  defendant  and  his 
family  came  to  live  upon  the  place  tbe  de- 
ceased had  conveyed  tiie  farm  to  his  wife,  the 
daughter  of  the  d^endant  This  conveyance 
was  made  in  Mardi,  1903,  a  few  months  pri- 
or to  the  Institution  of  a  damage  suit  against 
Townes  by  one  J.  B.  Jooes. 

Tbe  defendant  Is  shown  to  have  been  a 
man  of  eicelleot  character,  his  neighbors  tes- 
tifying with  singular  unanimity  to  his  reputa- 
tion as  a  truthful  and  peaceable  man.  It 
appears  that  for  some  time  aft»  defexidant 
took  up  his  residence  at  the  home  of  his  soo- 
in-law  tbe  relations  existing  between  the 
families  were  most  harmtMiions.  It  is  prob- 
able from  this  record  that  the  enmity  be- 
tween the  parties  grew  out  ot  a  bnslness 
transaction,  when  some  timber  ties  were  haul- 
ed by  Jim  Phelan,  son  of  defendant,  from  the 
place  to  the  dty  of  Nashville  to  be  so  id.  and 
in  dividing  the  proceeds  of  tbe  sale,  tlie  part- 
ies differed  In  their  respective  calculations. 
It  turned  oat  tiiat  the  calculation  made  by  de- 
ceased was  correct,  whereupon  defendant 
acknowledged  his  mistake,  and  paid  orer  to 
Townes  the  sum  in  dispute  to  wit;  ^75. 
Deceased  did  not  seem  satisfied,  and  mani- 
fested a  special  unfriendliness  to  Jim  Pb^aa 
who,  on  account  thereof,  finally  left  tbe  placa 
and  established  a  home  elBewbere. 

Anotho'  cause  of  disturbance  In  tliia  famUy 
vaa  a  remark  Mn.  Fbelan  nmUbmxi  tbm  d» 
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ceased  make  to  his  wife,  to  the  effect  that  she 
was  furnlsbng  more  than  ber  share  of  the  pro- 
■Tlalons.  It  appears  that  each  family  had 
been  famishing  their  own  provlslonB,  and 
a&  of  them  wonld  eat  together  at  Mr.  Phelan's 
table.  After  this  remaA,  the  families  estab- 
Ushed  their  own  kitchen  and  dining  room  and 
maintained  separate  housekeeping. 

There  is  also  luvof  tending  to  show  that  an- 
other cause  of  nnpleasantBeas  was  the  In- 
temperance at  times  of  the  deceased,  who 
freqnentlf  drank  too  mnch  on  visiting  the 
city,  and  when  he  returned  home  at  night 
would  become  disagreeable  to  his  family. 
The  defendant  testifies  that  on  two  occas- 
ions Mrs.  Townes  ran  screaming  from 
her  hastund's  room  to  her  parents'  room  at 
night,  saying  that  her  husband  was  going 
to  kill  her  and  asking  protection.  There 
is  proof  also  tending  to  show  that  on 
one  occasion  the  deceased  fired  off  his 
pistfd  while  in  the  house,  probably  while 
under  the  Influence  of  liquor.  The  defend- 
ant also  testifies  that  on  another  oo 
casi(Hi  he  had  been  notified  by  lils  daugbtor 
that  her  husband,  the  deceased,  had  become 
angry  with  her  while  they  were  on  a  visit 
near  Mt  Juliet,  and  had  kldied  her. 

The  record  also  reveals  that,  after  these 
antagonisms  arose,  defendant  contemplated 
moving  bis  family  away,  and  made  one  or 
two  ineffectual  efforts  to  rent  another  bouse. 
There  was  also  proof  on  beiialf  of  the  state 
tending  to  show  that  during  tbla  time  the 
defendant  expressed  unfriendliness  to  the 
deceased,  complaining  that  he  could  stand  as 
much  as  he  could  stand,  and  to  one  H.  B. 
Carter,  on  the  day  before  the  killing,  stated 
that  he  had  a  notion  two  or  three  times  of 
killing  deceased.  Witness  said  to  defendant : 
"Don't  do  that"  Defendant  replied :  "I 
won't  say  that  T  wllL  I  have  tried  to  get 
him  to  fight  me."  Witness  advised  defend- 
ant. If  be  could  not  get  along  with  him,  to  get 
oft  the  place.  Defendant  replied,  "We  did 
think  of  moving  down  to  a  little  place  across 
the  road,"  but  added,  "Annie  [bis  daughter] 
wants  me  to  stay  here' to  protect  her."  An- 
other witness  testified  that  defendant  told 
him  about  the  trouble  be  was  having  In  get- 
ting along  with  the  deceased,  and  finally  said 
to  witness:  "About  the  only  way  I  can  get 
along  with  Bob  [the  deceased]  is  to  take  a 
double-barrel  gun  and  blow.hts  bead  off  his 
shoulders."  In  this  same  conservation  de- 
fendant said  to  wltnesfi  that  deceased,  on 
one  occasion,  had  gone  Into  bis  room,  closed 
the  door,  and  fired  off  bis  gun.  Defendant 
asked  the  witness:  "Ain't  that  threats?  I 
think  that's  threats.  Ain't  that,  threats?" 
Defendant  then  asked  the  witness  If  he 
thought  deceased  bad  shot  off  his  gun  to  ter- 
rorize defendant's  family,  remarking :  "If  he's 
doing  it  for  that,  I'll  not  take  it  off  of  him. 
I'll  shoot  his  bead  off." 

These  latter  threats  are  proren  by  one 
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Tran  WllUama,  «  iMgro^  and  tluiy  seem  to 
have  been  made  while  defendant  was  labor- 
ing under  >ome  excitement  from  either  real 
or  Imaginaiy  Insnlts  heated  vpon  him  or  his 
family  by  deceased.  Fnrtho:  it  aiq;>ear8 
Uiat  while  defendant  protested  he  was  not 
afraid  of  deceased,  he  yet  manifested  great 
uneasiness  lest  deceased  should  do  him  or  his 
family  some  hurt  This  Is  shown  by  the 
following  evidence : 

Tom  Williams  (colored),  on  cross-examina- 
tion, deposed  as  follows: 

"Q.  Yon  say  the  first  time  Mr.  Fbelan  was 
down  at  your  house  talking  with  Mr. 
Townes,  he  asked  you  bow  yon  got  along 
with  him? 

"A.  Tea,  air. 

"Q.  And  then  be  said  be  helieTed  Mr. 
Townes  was  going  to  kill  him  or  some  mem- 
ber of  his  family? 

"A.  Tea,  sir;  be  asked  me  somdiow  or 
anothw  in  that  direction. 

"Q.  It  was  along  that  line? 

"A.  Tee.  sir. 

'V.  'And  before  be  shall  do  it.  I  vU  get 
my  gun  and  shoot  him?* 

"A.  'Blow  his  head  ott.^  He  seemed  to 
be  uneasy  or  afraid  or  badly  scared. 

"Q.  When  he  first  came  down  there  he 
seemed  to  be  uneasy  and  frightened? 

"A.  Yes,  sir. 

"Q.  And  asked  bow  you  got  along? 
"A.  Yes,  sir. 

"Q.  And  said  lie  could  not  get  along,  and 
believed  he  Intended  to  burt  him  and  his 

family? 
"A.  Yes,  sir. 

"Q.  And  before  he  would  permit  him  to 
hurt  them,  be  would  take  bis  gnn  and  shoot 

him? 

"A.  Take  his  gnn  and  blow  bis  bead  off 

ills  shoulders. 

"Q.  That  was  In  the  same  connection  In 
which  be  told  you  he  was  afraid  he  would 
hurt  him  or  some  member  of  his  family? 

"A.  Yes,  sir." 

Witness  Carter  testified  that  Pbelan  said 
he  had  a  notion  of  shooting  Townes,  and 
that  Carter  said  to  htan:  "1  would  not  do 

that." 

"Q.  And  when  you  said,  *I  wouldn't  do 
that  If  I  was  you,*  what  was  It  he  said? 

"A.  I  didn't  mean  to  say  that  I  will." 

The  next  witness  on  the  alleged  threaoi 
was  Alex.  HInes,  who  testified  as  follows : 

"Q.  What,  If  anything,  did  he  say  he  [Pbe- 
lan] was  going  to  make? 

"A.  As  well  as  I  remember,  be  said  be  was 
going  to  make  bis  crop  there — that  be  had 
went  there  for  that  business,  and  was  going 
to  tend  to  that  business,  and  was  going  to 
stay  there  and  make  his  crop. 

"Q.  Now.  what  was  It,  as  near  as  yon  re- 
call? 

"A.  The  best  I  recall  be  said  be  was  going' 
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to  make  Ua  crop,  no  matter  wbat  tbe  con* 

seqtiencee  were." 

Tbe  tragedy  occurred  late  In  tbe  atba- 
Doon  of  June  24,  1001  Tbere  were  no  eye- 
wltnessefl  excepting  the  immediate  partld- 
panta  and  Miss  Mamie  Phelan,  tbe  daughter 
of  the  defendant. 

An  incident  Immediately  preceding  the  kill- 
ing, and  which  ia  rappoaed  to  have  Infuriated 
the  deceased,  la  detailed  by  Enoch  Phelan, 
a  son  of  the  defendant.  According  to  the 
testimony  of  thla  wltueaa,  on  that  afternoon 
he  and  George  Hunter,  a  young  employA  on 
the  place,  had  been  gathering  fruit  prepara- 
tCKry  to  coming  to  Nashville  to  sell  It,  and 
bad  taken  the  ladder  from  the  bam  to  the 
orchard,  and  had  left  it  there.  About  6 
o'dock  the  deceased  went  to  tbe  bam  for 
tbe  purpose  of  feeding  his  stock,  and,  dia- 
corerlng  that  tbe  ladder  was  not  in  the  bam, 
be  became  very  angry.  Bnocb  Pbelan  tes- 
tlfles  tbat  be  was  In  bis  mother's  room  read- 
ing Uie  paper  when  tbe  deceased  came 
around  from  tbe  bam,  cursing  and  complain- 
ing that  tbe  ladder  was  not  at  tbe  bam, 
and  hmce  be  could  not  get  up  thoe  to  feed 
bis  horses.  Enoch  got  op  and  explained  to 
deceased  how  he  came  to  leave  the  ladder 
in  the  orchard,  telling  bim  he  would  go  after 
it  While  thl»  witness  was  at  tbe  orchard, 
procuring  tbe  laddw,  the  killing  occurred. 
At  this  time  tbe  defendant  was  seated  on 
the  back  porch  of  the  Phelan  home,  lean- 
ing against  tbe  hall  door.  This  back  porch 
Is  10  feet  long  and  10  feet  wide.  Defendant 
testifies  that  be  tried  to  pacify  deceased 
about  the  ladder,  telling  him  he  would  make 
a  new  ladder  for  them  to  gather  fruit  with, 
and  would  not  bother  1^  ladder  any  more. 
The  deceased,  In  an  angry  mood,  passed 
over  this  little  back  porch,  through  the  din- 
ing room.  Into  his  bedroom,  distant  about 
six  or  seven  steps  from  where  tbe  defend- 
ant was  tfttlng.  Tbe  defendant  testified 
that  be  beard  bis  daughter  exclaim:  "Mr. 
Townea,  every  time  you  get  mad,  yon  come 
In  here  for  your  whisky  bottle,  and  then 
for  your  pistol."  To  which  he  replied : 
"What  In  hell  have  yon  got  to  do  with  It?" 
Defendant  states  that  his  daughter  then 
made  an  outcry,  saying :  "Don't,  Mr.  Townes. 
Yon  hurt"  That  she  was  making  a  gur- 
gling noise  as  if  being  choked.  In  this  de- 
fendant 1ft  cwroborated  by  hla  daughter. 
Hiss  Mamie  Phelan.  who  at  tbe  time  was 
in  tbe  back  yard,  and  claims  to  have  seen 
through  the  dining  room  window,  near 
which  she  was  standing,  tbe  deceased  chok- 
ing her  sister,  saw  her  scuffling  to  get  away 
from  him,  and  heard  her  scream  repeat- 
edly, and  saw  her  running  from  where  she 
was  being  choked,  through  the  dining  room 
out  to  tbe  little  porch,  where  the  defend- 
ant was  seated.  Tbe  defendant  exclaimed: 
"Bob,  I  can't  stand  everything."   To  which 

deceased  rolled,  "By  G  ,  you  will 

stand  Itt  and  more  too,"  and  immediately 


came  out  tiuougfa  the  dining  room  towards 
tbe  Uttle  back  porch  with  bis  pistol  In  bis 
hand,  as  testified  to  by  defendant.  Miss 
Mamie  Phelan,  and  Wm  mUle  Fhdan.  I>e> 
fendant  immediately  anwe,  vent  to  bis 
room,  procured  his  double-barrel  shotptin. 
and  stepped  from  tiie  porch  Into  the  bad: 
yard  Just  as  Townes  came  out  on  the  porch 
with  bis  plstod  In  his  hand.  Defendant 
with  his  face  towarda  deceased,  contiiiTied 
to  back  20  or  25  feet  away,  when  he  aald. 
"Bob,  you  had  better  go  back."  and 

ceased  replied,  "By  G  ,  I  am  ready 

for  you."  Deceased  continued  to  advance 
with  bis  pistol  presented  at  defendant  De- 
fendant bad  backed  out  into  the  yard 
towarda  tbe  garden  gat^  and  when  about 
46  feet  from  the  porch  he  flred,  and 
deceased  with  his  pistol  In  his  hand,  fell  to 
the  ground  a  few  feet  from  tbe  back  porcb, 
in  tbe  direction  of  the  garden  gate  near 
which  defendant  was  standing.  Deceased 
was  shot  with  small  bird  shot,  No.  6,  deliver^ 
ed  from  a  double-barrel  ^o^rnn.  It  la 
claimed  by  defendant  that  tbe  other  barrel 
was  acddently  discharged,  and  took  effect 
in  the  guttering  and  boxing  and  sbinglea  of 
the  house. 

Tbe  state  Introduced  no  witness  to  con- 
tradict tbe  defendant's  account  of  tbe  shoot- 
ing, but  seeks  to  do  so  by  drcomstan- 
tlal  evidence. 

The  first  witnesses  outside  the  family  who 
reached  the  body  were  W.  T.  Bums  and  his 
son  James  Bums,  who  lived  probably  100 
yards  from  the  Townes  house,  and  who  were 
attracted  there  by  the  firing.  These  witness- 
es testis  that  when  they  reached  the  rear  of 
the  house  defendant  was  standing  about  90 
or  86  feet  northeast  of  tbe  back  poix'h,  and 
deceased  was  lying  on  the  ground  about  4 
feet  from  the  back  porch — lying  on  bis  breast 
with  his  feet  towards  the  porch.  These  wit- 
nesses also  testify  that  no  pistol  was  seen 
about  the  body  of  deceased,  nor  was  tbe  de- 
fendant's gun  to  be  seen.  The  defendant  ex- 
plains why  the  gun  and  pistol  were  not  seen 
by  these  witnesses.  He  states  that  Immedi- 
ately after  the  shooting  he  carried  the  gnn  to 
the  porch  where  his  wife  was  standing  and 
handed  It  to  ber.>  He  further  states  ttiat 
he  picked  up  the  platol  and  carried  It  Into 
bis  bedroom  and  deposited  it  in  the  com^ 
drawer  of  a  sldetfoard.  As  a  reason  for  put- 
ting tbe  pistol  away,  defendant  states  that 
he  was  afraid  that.  In  the  excitemott,  some 
one  might  pick  It  up  and  use  It  on  him. 
Defendant  was  further  asked  why  be  pot 
one  shell  in  his  shotgun  after  the  shooting, 
and  stated 'in  reply  that  deceased  had  rela- 
tives and  friends  around  tbere,  and  be  did  not 
know  but  th^  might  come  In  and  do  bim 
some  violence 

The  aberlff  testified  that  after  tbe  dnoOnc. 
when  he  had  arrested  defendant,  and  brought 
bim  to  the  Jail,  tbe  latter  toldblm  tehadlsa 
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deceased's  pistol  on  the  ground.  It  Is  also 
trae  defoidant  did  not  In  his  testlnuny  deny 
making  this  statement  to  the  sheriff. 

Deputy  Sholfl  Klger,  after  the  shooting, 
went  out  to  the  Townee*  residence.  He  met 
Phelan  on  his  way  to  NashTllle,  coming  to 
snrrender  to  the  sheriff,  and,  after  getting 
to  the  Townes  home,  be  took,  charge  of 
Townes'  pistol.  He  was  asked  by  the  counsel 
for  the  state  and  replied : 

"Q.  Where  was  the  gun? 

"A.  It  was  behind  the  door  that  leads  off  of 
the  little  porch  Into  the  side  where  Phelan 
was  said  to  have  lived. 

"Q.  You  mean  thm,  behind  that  door? 

"A.  Yes,  sir. 

"Q.  Where  was  the  pistol? 
"A.  In  the  top  bureau  drawer, 
**Q.  Where  waa  it  standing? 
"A.  Bight  there,  in  the  comw." 
He  was  asked  for  counsel  for  defendant  as 
follows : 

"Q.  Yon  got  it  out  of  the  bureau  in  Mr* 
Pbelan's  iwmtl 

"A.  I  didn't  get  It  out  myself. 

"Q.  Wbd  did  get  It  out? 

"A.  Some  young  man ;  I  dont  know  wheth- 
er it  was  his  B(Hi  or  not." 

Enoch  Pbelan,  son  of  the  defendant,  testi- 
fied as  follows  ahont  the  pistol : 

"Q.  Did  your  fatiier  make  any  statement 
to  you  as  to  the  wbmabouta  of  Mr.  Townei* 
I^tol? 

**A.  Well,  when  I  got  tbere.  I  aAed  lilm. 

"Q.  Did  he  or  not  t^l  yon  where  the  pistol 
wae-^hore  be  bad  pot  It? 

"A.  Ho  dldnt  imtll  I  asked  blm. 

"Q.  Howerer.  yon  asked  blmf 

"A.  Tes,  sir;  he  told  ma 

*^  What  tlie  ofllcers  came  out  that  nlgb^ 
Mr.  Kiger,  Sbsrlff  Oartwr^ht*  and  others, 
who  was  It  gave  them  die  pistol? 

"A.  Myselt 

"Q.  U  that  the  pistol,  or  one  like  ItT 

"A.  Tes,  that  is  Mr.  Townes'  pistol, 
and  the  one  I  gave  I>epnty  Sheriff  Elger. 

"Q.  Where  did  yon  get  It? 

"A.  I  got  It  oat  of  the  sideboard,  right  In 
my  mother's  room,  right  by  the  tide  of  where 
the  gun  stayed." 

The  Bums  witnesses  testify  that  when  they 
reached  the  scene  of  the  tragedy  the  wife  of 
deceased  was  bending  over  his  body,  crying 
and  moaning.  Witness  Burns  was  endeavor- 
ing to  console  Mrs.  Townes,  when  defendant 
spoke  up  and  said :  "I  told  Annie  there  was 
no  use  going  on  that  way.  I  told  her  be  waa 
dead."  Mrs.  Townee  replied:  "Papa,  there 
was  no  occasion  for  this."  Defendant  said: 
"Annie,  I  thought  he  was  abusing  yon  or 
choking  you."  Mrs.  Townee  replied:  "No, 
sir ;  he  was  not  doing  anything  of  the  kind." 
Defendant  further  remarked  to  witness :  "Mr. 
Bums,  X  can't  take  everything.  This  man 
has  abused  me,  and  I  have  taken  his  abuse  as 
long  as  I  can.  I  can't  stand  it  no  lougor. 


You  know  me  well  enough  to  know  I  am  not 
afraid  of  anybody."  Mrs.  Townes  In  that 
conversation  also  said  to  the  defendant : 
"Papa,  If  you  had  not  dared  him  out  there 
two  or  three  times,  there  wouldn't  have  been 
no  harm  done" — or  something  to  that  effect. 
In  the  same  conrersatlcm  tiie  defendant  said 
to  wltneas  Bums  that  the  deceased  was  com- 
ing at  blm  with  a  pistol.  The  language  of 
Ibe  witoeaa  is :  "Mr.  Pbelan  said  he  could  not 
stand  it.  Mr.  Townes  was  coming  at  him 
with  a  plstid." 

Several  witnessea  taatlfled  Hat  they  heard 
no  toilal  by  def«idant  of  tlie  accusation  of  bis 
daughter  that  he  bad  called  or  dared  deceased 
out  of  tbe  house  two  or  tl^do  tlmee,  nw  did 
Ote  defendant  testify  that  be  bad  denied  said 
statement  at  the  time  It  was  made.  He  did 
testify,  however,  that  be  did  not  dare  the 
deceased  to  come  out  of  bla  room. 

On  this  subject  counsel  for  d^ttidant  re- 
quested tbe  court  to  charge  three  aereral 
pn^waltlona.  The  flrst  Instmctlai  was  pro- 
wly  rojected,  fOr  tbe  reason  it  ocmtafaied  a 
atatunent  to  tbe  effect  tbat  tbe  wltneas 
James  Bums  bad  said  that  defendant  replied 
to  the  accusing  statement  of  bis  daughter: 
**No,  daughter.  I  had  to  kill  him;  be  was 
advancing  oa  me  wiUi  a  ^stol  at  ttw  time." 
As  a  matter  of  fact  James  Buns  bad  not  so 
testified,  and  tos  this  reason  It  was  Tldoaa> 
and  should  not  have  been  charged. 

Jbe  third  request  was  as  follows: 

"The  statement  claimed  to  bava  bem  made 
by  Mrs.  Townes  to  tbe  ^ect  Hiat  tbe  defend- 
ant Invited  or  dared  tbe  deceased  to  come  o 
of  the  house  Is  not  competent  evldenoe  of 
fact  that  any  such  Invitation  or  dare  w: 
made  by  the  defendant    Such  statement, 
made  by  her,  and  if  permitted  t^'the  defi 
ant  to  pass  unchallenged.  Is  not  to  be 
celved  or  considered  in  the  same  light 
It  would  be  entitled  to  be  considered  If 
Townes  had  appeared  upon  the  witness 
and  testified  to  this.   Such  atatemen 
most,  can  only  be  looked  to  as  a  circumi 
tending  to  show  tbe  guilt  of  the  defi 
and,  as  such.  Is  entitled  only  to  sudi 
as  you  think  it  is  entitled  under  all 
in  this  case. 

"Refused:  the  law  on  this  subject 
been  substantially  charged.   W.  M. 

Refusal  to  grant  Hils  request  Is 
as  error. 

Request  No.  4 : 

"If,  from  the  proof  In  this  case, 
that  the  defendant  denied  the 
claimed  to  have  been  made  by 
that  he  [the  defendant]  Invited 
or  dared  the  deceased,  to  tK>me 
house,  or  if  what  be  said  at 
response  to  tbe  statemrat  m 
Townes,  und^  all  the  circnms 
case,  In  effect  amounted  to  a 
statement,  as  aforesaid,  then 
ges  you  tbat  tbe  statement  d. 


iE, 
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been  made  by  Mrs.  Townea  Is  iDCompetent, 
and  Bhoald  not  be  omsldered  by  you  as  evi- 
dence for  any  purpose. 

"Refused ;  tbe  law  on  tbe  subject  having 
been  snbstantlaUy  cbarged.  W.  M.  Hart, 
Judge." 

Refusal  to  charge  ttala  request  1>  aaslgi^ 

ed  as  error. 
Request  No.  6: 

"If  yon  believe,  from  the  evidence  in  this 
case,  that  Mrs.  Townea  said.  In  the  pres- 
ence of  this  defendant,  immediately  after 
the  shooting  of  her  husband,  'that  you  ought 
not  to  have  Invited  hlro  out  or  dared  blm 
out  of  the  house,'  and  that  defsidant  failed 
to  make  ai^  response  to  such  statement, 
then  you  will  consider  whether,  under  all 
the  surrounding  circumstances,  considering 
the  grief  and  distress  of  Mrs.  Townea  at  the 
time,  and  tbe  defendant's  relatlm  to  bar,  etc. 
it  was  natural  to  be  expected  that  be  would 
go  into  any  discussion  or  make  any  denial 
of  her  statements  at  such  a  time,  and  if  you 
believe  that  it  would  not  have  been  natural 
tor  him  under  those  drcumstances  to  have 
gone  Into  any  discussion  or  made  any  de- 
nial of  her  statemmta.  then  no  importance 
or  significance  can  be  attached  to  tbe  fact 
that  defendant  made  no  denial  of  her,  stat«- 
ment 

"Refused ;  the  law  on  thla  subject  bavlng 
been  substantially  charged.  W. .  M.  Hart, 

Judge." 

Refusal  to  charge  this  request  la  ass^ 
ed  u  emar. 

.  The  trial  jndg^  as  stated,  declined  to  sub* 
mlt  these  InstrueUona,  fbr  Oie  reastm  tbat  he 
had  snffldently  or  aubatantlally  charged 
them.  We  have  carefully  examined  the 
charge  of  the  court,  and  fall  to  find  any  in- 
structions  on  tbe  weight  to  be  given  to  tbe 
accusation  of  Mrs.  Townes  or  how  this 
character  of  testimony  should  be  received 
the  Jury,  On  the  contrary,  tbe  Jury  were 
left  to  bufer  from  tbe  instruetlons  given  that 
the  accusation  of  Mrs.  Townes  against  the 
defendant  was  to  be  considered  as  direct 
testimony  that  the  defendant  had  dared  the 
deceased  to  crane  oat  of  his  room.  In  stat- 
ing the  theory  of  the  state,  tbe  court  said, 
among  other  things,  as  followa:  . 

"That  a  cmtrovMsy  arose  between  the  de- 
ceased and  tbe  defmdant  above  explained, 
and  that  the  defoidant  inwured  a  shot- 
gun and  then  dared  or  Invited  tbe  deceased  to 
come  out" 

Again,  In  charging  a  request  submitted  by 
tbe  state,  tbe  court  said : 

"If  you  believe  from  the  proof  that  the  de- 
fendant dared  or  Invited  the  deceased  to 
come  out  of  his  room,  and  defendant  at  tbe 
time  bad  prepared  himself  with  a  loaded 
shotgun,  and  tbe  purpose  of  the  defendant 
was  to  provoke  a  difficulty  with  deceased 
for  the  purpose  of  securing  an  opportunity 
to  kill  deceased,  and  In  response  to  his  dare 


or  Invitation  deceased  came  out,  and  It 
when  deceased  appeared,  defendant  was  In 
a  hostile  attitude  toward  deceased,  or  In  tbe 
act  of  firing  upon  him,  defendant's  assault 
on  deceased,  under  such  clrcnmstances,  would 
not,  under  the  law,  be  Justifiable,  and  tbe 
justification  of  self-defense  would  not.  under 
such  circumstances,  be  available  to  defend- 
ant, although  yon  may  believe  that  deceased 
appeared  with  a  pistol  In  his  hand  at  the 
time." 

The  question  then  presented  for  our  de- 
tenulnati(m  Is  whethw  or  not  the  sujqile- 
mental  requests  submitted  on  behalf  of  the 
defendant  ebould  have  been  charged. 

A  review  of  the  law  on  this  subject  will 
be  useful  at  this  point'  In  KoidrlA  t. 
State,  9  Humph.  723,  this  court  said: 

"If  a  man  be  charged  with  the  commlssioa 
of  an  ofTense,  and  he  neither  deny  or  admit 
it ;  If  tbe  facts  in  relation  thereto,  at  which, 
if  true,  be  must  be  cognizant,  be  charged  In 
his  presence  and  hearing  to  exist  and  he  do 
•  not  controvert  them,  proof  of  such  charge 
having  been  made  Is  legitimate.  But  If  be 
deny  tbe  charge  of  his  guilt,  If  he  controTert 
tbe  truth  of  the  fact,  proof  of  awA  dianies 
cannot  be  made,  because  tbey  are  mere 
charges  unsupported  by  oath,  and  lack  that 
confirmation,  which  Is  siqipoaed  to  be  given 
to  them  by  tbe  impUed  admission  of  tlie  po^ 
son  charged  In  not  denying  them." 

In  Deathrldge  v.  State,  1  Sneed,  80,  it 
appeared  that  certain  persons  bad  aocnsed 
the  prisoner  In  his  presence,  saying  that  ht 
had  sent  for  them  and  advised  them  titat 
"a  good  haul  could  be  made.'*  This  charge 
the  prisoner  denied,  yet  It  was  permitted  to 
go  in  evidence  against  him.  Tbe  court  ad- 
judged this  to  be  error,  saying: 

"If  the  prlsontt  had  remained  silent  under 
the  charge,  It  was  competent  to  go  to  the 
Jury  as  a  circumstance  for  such  infbreoca 
as  the  facts  attending  It  mWbt  reasonably 
warrant  But  tbe  denial  reduced  It  to  a 
mere  charge,  and  certainly  that  Is  no  evi- 
dence of  guilt"— dtlng  Ktedrlck  t.  Stntc;  9 
Humph.  728. 

In  Dangherty  and  Wife  H.  CL  Mnrcan 
et  al..  8  Head,  828,  a  dvll  case;  this  conrt 
said: 

"All  persons  being  sul  Juris  are  required 
to  spdsk  out  when  an  aaserUtm  Is  made,  or 
an  act  done  In  tbeir  presence  or  with 
knowledge  on  their  part  Incompatible  witb 
their  legal  rli^ts;  and  tbe  eailiire  to  do  so 
Is  taken  as  a  toclt  admlsskm  of  tbe  tnitli  of 
the  fact  so  assertod,  w  of  the  right  of  flie 
'  person  to  do  the  act  This  cogent  prlndplo 
applies  as  much  between  rriattves  as  It  does 
to  strangers." 

In  Qneener  v.  Mwrow,  1  Gold.  123,  alao  a 
dvll  CBm,  this  court  eald: 

"The  genonl  rule  is  tbat  an  admissloB 
may  be  presumed  not  only  from  the  declara- 
tUm  of  a  party,  but  men  tarn,  Us  acqut- 
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esoeoce  or  rilfflKW.  The  force  and  effect  ot 
much  an  admiaslDn  must,  of  course,  depend 
ai>oD  tbe  clrcnmatances  under  which  it  la 
made.  In  aome  casee,  if  clearly  proved.  It 
win  be  evidence  of  the  moat  convincing 
kind.  In  otbera,  It  may  be  of  very  little 
force  and  perhaps  entitled  to  no  considera- 
tion, and  It  la  always  to  be  borne  in  mind 
tiiat  it  la  the  most  dangerous  kind  of  evi- 
dence. In  order  that  a  party  may  be  affect- 
ed by  the  statement  of  another  on  the  ground 
of  his  implied  admlaslcMi  of  Its  truth  by 
■ilent  acquiescence,  It  mnst  distinctly  ai)pear 
that  he  heard  and  fully  understood  such 
statement.  The  occasion  must  also  have 
been  BDch  that  the  party  sought  to  be  affect- 
ed was  at  liberty  to  Interpose  a  denial  of  the 
statement,  and  he  must  not  only  have  had 
opportunity  to  speak,  but  the  statemoit 
must  have  been  In  respect  to  some  matter 
directly  affecting  bis  rights,  so  as  properly 
naturally  to  danand  a  coutradlcttoD,  if 
ontnie.'* 

BIr.  BlUott,  in  bis  recent  work  on  Bvi* 
dence.  toI.  1, 1  221,  says  as  follows: 

"Bat  In  order  tfaat  admlsBlons  may  be  In- 
ferred  from  sUence  or  acquiescence,  it  must 
nsnally  appear  that  tlie  language  or  ccmdnct 
In  question  were  known  and  understood  by 
the  party  claimed  to  have  acquiesced  there- 
in, and  that  he  was  naturally  called  tqpon  to 
take  some  action  or  make  some  response 
thereto.  Such  evidence  should  be  received 
with  caution;  but  If  It  is  uncertain  whether 
the  party  claimed  to  bave  acquiesced  tber^ 
heard  and  understood  the  statauoita,  the 
question  is  usually  one  for  the  Jury  to  do- 
tarmlne." 

Again,  at  section  280,  the  same  author  says: 

*The  general  rules  governing  the  subject 
of  this  section  have  ahready  been  stated,  and 
It  has  been  shown  that  Edlence  and  apparent 
acquiescence  to  be  effective  as  an  admission, 
must  be  such,  or  under  such  circumstances 
as  to  'exhibit  some  act  of  voluntary  de- 
meanor or  conduct,'  of  the  party  aought  to 
be  charged  with  the  admlsaton." 

This  question  arose  and  was  considered 
by  this  court  In  Gre^  v.  State,  97  Tenn.  59, 
86  S.  W.  700. 

The  court  In  that  case  Instructed  the  Jury 
that: 

"Such  evidence  should  be  carefully  and 
cautiously  scrutinized,  as  it  Is  considered  of 
a  dangerous  character,  and,  before  any  in- 
ference of  an  Implied  admission  or  acquies- 
cence In  the  truthfulness  of  the  statement 
can  be  drawn  by  the  Jury  against  the  defend- 
ant, it  must  appear  affirmatively  that  the 
defendant  heard  and  fully  understood  the 
statements ;  that  they  were  made  under  such 
circumstances  as  afforded  the  defendant  oi>- 
portunlty  to  speak  or  act  or  the  ctrcum- 
stances  did  not  naturally,  properly,  or  reason* 
ably  call  for  a  denial  on  bis  part,  or  the 
peculiar  drcumstancea  prevented  a  denial* 


you  would  not  give  any  weight  whatever  to 
defendant's  alienee  or  failure  to  contradict 
the  same.  But  if  it  appears  that  any  such 
statementa  are  proven  and  defendant  heard 
and  understood  the  same,  and  bad  the  oppor- 
tunity to  act  and  speak,  and  the  statement 
naturally  and  reasonably  called  for  a  denial 
on  the  part  of  the  defendant  and  was  such  as 
reasonably  permitted  a  denial,  and  he  did  not 
contradict  or  deny  the  same,  then  the  Jury 
may  consider  the  same  as  proven  for  the  pur- 
poses aforesaid,  not  as  proof  or  evidence  oti 
the  circumstances  detailed  in  the  stat^enta, 
but  to  draw  such  inference  as  they  think 
right  It  Is  a  rule  «f  law  that  when  a  pria- 
oner  is  accused  ot  Orime,  and  remains  silent 
under  the  charge,  such  fact  may  go  to  the 
Jury  as  a  clrctunstance  for  such  Inference  as 
it  may  reasonably  warrant  But  acquies- 
cence to  a  statement  to  have  the  effect  o€  an 
admission,  must  exhibit  the  same  act  of  tbe 
mind  and  amount  to  voluntary  demeanor  or 
conduct  of  the  party.  And  where  It  is  ao 
quiescence  In  the  conduct  or  language  ot 
others,  It  must  plainly  appear  that  audi 
conduct  was  fully  known  and  the  languaga 
fully  understood  by  the  party  before  any  In- 
ference can  be  drawn  from  his  passlveness  or 
sllMice.  Tbe  circumstances,  too,  must  not 
only  be  sudi  as  afforded  him  an  opportunity 
to  act  or  to  speak,  but  such,  also,  as  would 
pn^erly  and  naturally  call  for  some  action 
In  rep^  from  men  similarly  situated,  and 
you,  as  Jurors,  should  look  to  all  the  sur- 
roundings and  circumstances  confronting  tbe 
prlaonw,  and  bis  explanation  of  same." 

This  court  In  speaking  of  that  charge. 
Bald: 

"In  view  of  Qie  stnng  admonition  dellv^ 
ed  by  the  court  to  the  Jury,  In  respect  of  tbe 
dangerous  charactw  of  this  evidence,  and  tbe 
very  drcumactlbed  limits  within  wblcb  they 
are  permitted  to  cou^der  It  at  all,  we  are 
miable  to  perc^ve  any  error  in  tlie  admission 
of  this  teatimoiv  of  wblcb  the  ivlsoner  can 
complain." 

This  court  further  said : 

"It  Is  admitted  that  such  evidence  should 
always  be  received  with  much  caution.  In 
some  cases  It  may  be  equivocal  and  ot  the 
lightest  possible  value;  in  others,  It  may  be 
entitled  to  much  weight  Its  value,  of  ne- 
cessity, must  be  estimated  by  the  Jury.  If 
it  Is  doubtful  whether  the  defendant  beard  or 
understood  the  proposition,  to  which  his  si- 
lent assent  is  claimed,  the  Jury  may  deter- 
mine it  The  degree  of  credit  due  to  such 
tacit  admissions  ts  to  be  estimated  by  the 
Jury,  under  the  circumstances  of  each  case." 

See,  also,  Rice  on  Evidence,  vol.  3,  p.  501. 

Mr.  Wharton  In  his  work  on  Criminal  Law, 
f  696,  says: 

"Where  a  man  had  full  liberty  to  speak, 
and  not  In  the  course  of  a  Judicial  Inquiry  is 
charged  with  a  crime,  and  remains  silent — 
that  Is,  nukn  no  denial  of  tbe  accusation  by 
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word  or  gesture— bis  enoe  Is  a  drcinu- 
stance  wblch  may  be  left  to  tbe  Jnzy." 

In  Oommonwealth  t.  Eenn^,  12  Mete:  286, 
46  Am.  Dec.  67%  It  was  said  that,  U  tbe  state- 
ment Is  not  heard  by  tbe  accused,  or  If,  being 
beard,  be  denied  It,  or  If  drcumstanceB  ex- 
isted at  tbe  moment  whMi  prevented  a  reply 
or  rendered  a  reply  lnezi>edlent  or  Impropffl*. 
tbe  evidence  certainly  la  of  no  TalQ&  Riley 
Low  T.  State,  106  Tenn.  127.  69  S.  W.  401. 

An  analysis  of  these  cases  will  sbow  (1) 
tbat  wben  the  accusation  la  denied.  It  is  not 
admissible  at  all  as  an  evidential  fact  and 
has  no  probative  effect  whatever ;  (2)  when 
the  defmdant  stands  mote  In  the  face  of  the 
diarg^  that  fact  Is  lidNftpreted  as  a  drcmn- 
stance  tending  to  sbow-  goUt,  provided  tbe 
defendant  beard  and  understood  the  charge 
and  tbe  situation  of  the  parties  demanded  a 
denial—all  of  which  must  be  left  to  tiie  de- 
tttmlnatton  of  tbe  Jury ;  (8)  tbat  evidence  of 
silent  acqnlescence  is  of  a  dani^rons  charao-- 
ter  and  must  be  received  with  great  caution. 

There  is  not  one  line  In  the  charge  of  tbe 
trial  Judge  Instmctlng  the  ]nry  how  tb«y 
sbonld  weigh  and  determine  the  statement  of 
Mrs.  Townes,  nor  was  there  wajr  admonition 
to  tbe  Jmy  of  the  dangerous  charaoter  of  this 
evldoic^  and  that  it  should  be  received  with 
great  caution.  It  is  tbe  province  of  Ibe  jury 
to  Interpret  such  silence  and  determine 
whether  defendant* ■  silence  was,  under  the 
olrcnmstances,  ezcnsed  or  explained.  In  the 
absence  of  any  instmctioiu  on  this  subject, 
counsel  for  deftodants  submitted  Ibe  supple- 
mental requests  marked  8,  ^  and  S. 

The  third  request  was  to  the  effect  that 
such  an  accusation,  if  allowed  to  pass  unchal- 
lenged, can  only  be  looked  to  as  a  circum- 
stance tending  to  sbow  the  guilt  of  defendant, 
and,  as  such,  la  mtltled  only  to  such  weight 
as  the  Jury  might  give  1^  in  view  of  all  the 
proof  In  the  case.  Tbe  refusal  of  the  court 
to  give  this  request  was  prejudlfdal  to  de- 
fendant and  is  revwslble  error. 


Tin  ftnirtb  request  was  to  flu  effect  ttat  If 
defendant  denied  tbe  statement  of  Mrs. 
Townes,  or  if  what  he  said  at  tbe  time,  under 
all  Ibe  drcumstances  of  the  caae^  In  effect 
amounted  to  a  denial,  .then  the  statemeit 
claimed  to  luve  been  made  by  Mrs.  Townes 
Is  Incompetrat  and  should  not  be  considered 
by  you  as  evid^oe  for  any  purpose^ 

We  do  not  think  this  Instmctlon  flboold 
have  been  given,  for  the  reason  defendant 
did  not  claim  tbat  be  bad  denied  the  state- 
ment of  Mrs.  Townes,  nor  was  any  fact  relied 
on  by  Mm  m  amounting  to  a  AminX  Qf  sncb 
charga 

Tbe  fifth  request  was  to  the  effect  tha^  If 
the  statemoat  was  made  in  the  i^esenoe  of 
tbe  defendant,  and  be  failed  to  make  any 
re^Kmse  to  sudi  statement,  thmi  the  Jury 
sbonld  consider  whether,  under  all  tbe  anr- 
ronndlng  drcumstances,  considering  tbe 
grief  and  distress  of  his  daogbter,  a  denial  of 
her  statement  was  demanded. 

This  lnstroctl(»  should  have  been  submltr 
ted  to  Ibe  Jury  undor  the  authorities  already 
dted. 

It  Is  also  assigned  as  error  tbat  the  trial 
Judge  failed  to  instruct  the  jury  as  to  tbe  ef- 
fect ot  defendant's  proof  as  to  his  good  cbat^ 
actor. 

It  is  certainly  true  tbat  tbe  court  sbonld 
have  given  the  Jury  some  instructions  on  this 
subject,  eq>ecially  In  view  of  tbe  excellent 
characto-  proven  by  defendant  The  oourt 
cwrectly  ti^  tbe  Jury  tbat  ^oof  of  good 
cliaracter  should  be  lotted  to  In  weighing 
the  credibility  of  witnesses,  and  that  defaid- 
anf  s  teatimony  sbonld  be  weighed  as  that  of 
other  witnesses ;  but  he  failed  to  charge  tbat 
proof  of  good  character  would  strengthen  the 
presumption  of  defendant's  Innocence,  as  fre- 
quently held  by  this  court  We  find,  bow- 
ever,  there  was  no  request  fur  fortbar  in- 
structions OD.  this  subject 

Berersed  and  remanded. 
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SWELL  &  SMITH  v.  JACKSON'S  ADM'B,* 
<OoiiTt  of  AppMb  of  Eentocky-    Sept.  20, 

190S.) 

VXHDOB  Am  PDBOHAan^-PUBCBiLBK  PEZCI— 
IHTEBBBT. 

A  purchaaer  aiuier  an  acreement  that  the 
pnrchaae  price  should  be  paid  whjen  the  num- 
Emr  of  acres  waa  ascertained  and  deed  executed, 
who  obtained  bond  for  title  and  took  noMOMion 
of  the  land,  was  properl;  cbaceed  wiu  intwest 
on  the  price  from  the  time  he  received  pos- 
session. 

[Eld.  Note. — ^For  cases  in  point,  see  vol.  48, 
Cent.  Dig.  Vendor  and  Porcbaser,  H  3S0,  3S1.] 

AptKal  from  Clrcnlt  Court,  Laurel  Connty, 

"Not  to  be  officially  reported." 

Action  by  Ewell  &  Smith  agalflst  J.  O. 
Jackson's  administrator.  From  &  judgment 
erantii^  Instifflclent  rell^  plalntlffe  appeal. 
Rerersed. 

Greene  ft  Yen  Winkle  and  R.  t.  Swell, 
for  awelUmts.  Henry  O.  Hazlewood,  for 
aivellee. 

NUNN,  J.  The  record  In  this  case  la  vwy 
Impo'fect  It  appears,  bowerer,  that  one 
JarvlB  Jacjkflon  was  the  owner  of  large  bodies 
of  land  lying  In  Lanrel  county,  Ky.,  and  that 
prior  to  his  deatti,  which  occurred  In  1883,  he 
sold  to  appellants  sereral  surveys  and  ex- 
ecuted to  them  bonds  tor  title.  Some  of 
tiiese  lands  he  sold  for  fiO  cents  pa-  aore  and 
some  at  IS  cents  per  acre.  It  was  agreed 
that  the  purchase  price  was  to  be  paid  when 
the  number  of  acres  in  each  tract  was  as- 
certained and  deeds  executed  therefor.  Jar- 
Tla  JadEBon  died,  Irving  one  son.  J.  O.  Jack- 
son, aa  hlB  only  heir,  who  Inherited  all  bis 
property,  and  he  executed  to  the  appellants  a 
bond  for  title,  agreeing,  to  convey  to  them  a 
tract  of  land  supposed  to  contain  1,600  or 
1.800  acres  at  tiie  price  of  f  1  per  acre.  Soon 
af  to-  this  J.  O.  Jackson  died,  leaving  anr- 
'  Tlvlng  him  his  widow  and  <aily  two  chil- 
dren as  his  only  heirs  at  law.  In  the  month 
of  March,  1889,  the  appellants  filed  a  petl- 
tl<»  In  the  Lanrel  drcnit  court  against  J.  O. 
Jadtscm'B  widow  and  his  two  dilldren,  who 
were  thm  Infants  under  the  age  of  14  years, 
1^  which  they  sought  to  have  the  land  sur- 
veyed for  the  purpose  of  ascertaining  the 
number  of  acres  in  each  of  the  several  tracti 
and  to  obtain  a  conv^ance  therefor.  With- 
in a  tew  days  thereafter  they  filed  an  amend- 
ed petition,  in  which  they  stated  that  at  the 
time  ot  th^  purchase  from  J.  0.  Jackson 
ttuy  had  been  put  in  possession  of  all  Ute 
lands  refMred  to,  and  had  the  actual  posses- 
sion thereof,  and  had  so  been  In  the  actual 
possession,  and  bad  paid  the  taxes  thereon 
for  more  than  IS  years.  No  anawer  was 
ever  filed  to  the  petition  or  amended  petition, 
exc^t.tbe  formal  waswet  of  the  guardian  ad 
litem  retveseutlng  the  infant  defendants. 
This  case  remained  on  the  docket  undisposed 
of  imtll  the  month  of  December,  1903,  when 
the  court  rendered  a  Judgment  fixing  the 
amount  due  txwa  the  appellanti  for  ttie 
*For  nwdlflcotloii,  see  88  B.  W.  1U6. 


respectiTe  snrv^  of  land  purchased  by 
them,  and  from  which  they  have  appealed. 

It  appears  that  the  court  erred  to  the  prej- 
udice of  appellants,  In  that  two  of  the  sur- 
veys, one  of  100  acres  and  the  other  of  SO, 
were  to  be  sold  for  50  cents  per  acre,  and  an- 
other surrey  containing  800  acres  was  to 
sell  for  7S  cents  per  acre,  while  the  court,  by 
Its  Judgment,  made  appellants  pay  $1  per 
acre  for  each  and  all  of  them.  The  30-acre 
piece  should  be  eliminated,  for  the  reason 
that  It  was  Included  in  the  calculation  of  the 
larger  boundary.  It  appears  that  the  court 
In  its  Judgment  fixed  the  number  of  acres  in 
the  tract  known  as  the  "Helton  Surrey"  at 
687  acres,  and  charged  appellants  therefor 
at  the  price  named.  It  appears,  howerer, 
but  not  rery  satisfactorily,  that  Jarrls.  Jack- 
son in  his  lifetime  sold  and  conveyed  350 
acres  of  this  survey  to  the  appellant  R.  L. 
Ewell.  If  this  be  true,  It  would  be  wrong  to 
make  them  pay  for  It  again.  For  the  errors 
hereinbefore  stated  the  judgment  la  reversed, 
end  the  cause  remanded;  and,  if  it  should 
be  made  to  appear  that  the  appellant  B.  L. 
Ewell  had  previously  bought  and  paid  for 
the  350  acres  referred  to,  then  the  appellant 
should  not  be  charged  therewith. 

The  court  did  Aot  err  in  charging  appel- 
lants Interest  on  the  amount  found  due  from 
the  time  they  alleged  in  their  pleadings  that 
they  had  received  the  actual  possession  of 
the  land  purchased  by  them. 


UcQUEEN  V.  COMMONWEALTH. 

(Court  of  Appeals  of  Kentu<^.  Sept  22, 1905.) 

L  Cbxminal  Law— OoimnuAifos— Absbnck 
OF  WrrifEBSKft— Pboov  of  Diugenoe— Suf- 
ficiency. 

An  affidavit  for  a  continuance  of  a  crim- 
inal case  on  the  ground  of  the  absence  of  wit- 
nesses, which -avers  ttiat  rabpoenaa  were  issued 
and  placed  in  the  hands  of  proper  officers,  and 
that  the  subpoenas  cannot  be  found  with  the 
papers  In  the  case,  does  not  show  that  dili- 
gence was  used  to  snbpcena  the  witnesses,  esssn- 
ual  to  a  ccmtinnance  nnder  Or.  Code  Prae.  | 
180,  and  dv.  Code  Prac.  9  815. 

[Ed.  Nate. — For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  H  1359-1361.] 

2.  Saue. 

An  affidavit  for  a  ccmtinnance  on-  the 
ground  of  the  absmce  of  a  witness,  which  avers 
that  the  witness  was  recognised  to  aitpear  and 
that  he  was  temporarily  outside  of  the  state, 
is  Insafficlent  to  show  diligence. 

[Ed.  Note. — For  cases  in  Mint,  see  vol.  14, 
Cent.  Dig.  Criminal  Iaw,  {{  1353-1360.] 

8.  Same— READina  AmoAVxr  as  TEBmconr 

—Harmless  Ebbob. 
The  refusal  to  allow  an  affidavit  to  be  read 
as  the  testimony  of  an  absent  witness  was  not 
error,  where  the  averments  therein  were  of  a 
general  character  and  conld  not  have  had  any 
substantial  effect  on  the  Jury. 

[Ed.  Note. — For  cases  In  point  see  vol.  14, 
Cent  Dig.  Criminal  Law,  H  1356,  1856;  voL 
15,  Cent  Dig.  Crimhial  Law,  9  8146.] 

4.  WiTHESSES— ReOAIX  FOB  BXAUINATIOn. 

It  was  not  an  abuse  <tf  discretion  to  ps^ 
fflit  the  commonwsaltli,  on  ths  trial  of  a  crlmtaal 
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case,  to  recall  defendant  and  prove  by  blm  Uiat 

be  had  been  in  the  i>enitentiary. 

[Ed.  Note. — For  cases  in  point,  see  vol.  CO, 
Cent.  Dig.  WitnesBes,  »  899-905,  1006,  1007.] 

6.  Homicidb—Inbtbuctions— Self-Dkfensk. 

On  a  trial  {or  homicide,  an  instruction  that, 
if  defendant  had  reasonable  grounds  to  believe 
that  he  or  his  brother  were  in  Immediate  danger 
of  death  at  tbe  hands  of  decedent,  he  should  be 
acquitted  on  the  ground  of  necessity,  oroperly 
gave  defendant  the  same  right  to  defeno  hi* 
brother  as  himself. 

[Ed.  Note.— For  cases  in  point,  see  vol.  26, 
Cent.  Dig.  Homicide,  S8  177-181,  683.] 

Appeal  from  Circuit  Court,  Ijee  County. 
"Not  to  be  officially  repOTted.** 
Aimer  McQueen  was  convicted  of  man- 
Blanghter  and  be  appeals.  Affirmed. 

Sutton  ft  Burst,  for  appellant  N.  B.  Hays 
and  0.  H.  Uorria,  fbr  the  GonuDonwealtiL 

H0B30N,  C.  J.  Appellant,  Abner  Mc- 
Queen, was  Indicted  Jointly  with  his  brother 
John  for  the  murder  of  Arthur  Lambert,  and 
was  found  gull^  of  manslaughter ;  his  punish* 
ment  being  fixed  at  nine  years  In  the  peni- 
tentiary. 

He  filed  an  affidavit  for  a  continuance,  but 
the  court  refused  to  continue  the  case  or 
allow  the  affidavit  to  be  read  as  the  testimony 
of  the  absent  witnesses,  and  of  this  he  com* 
plains.  The '  statute  requires  that  the  affi- 
davit must  show  that  due  diligence  was  used 
to  obtain  the  presence  of  the  witnesses. 
Cr.  Code  Prac.  8  189 ;  Civ.  Code  Prac.  S  315. 
The  only  statement  In  the  affidavit  as  to  dll* 
Igence  Is  in  these  words,  following  tbe  names 
of  the  witnesses:  "For  whom  he  has  had 
subpoenas  issued  and  placed  In  the  hands  of 
proper  officers,  and  that  said  subpcenas  can- 
not now  be  found  with  the  papers  In  this 
case."  It  is  not  shown  when  the  subpoenas 
were  Issued,  or  when  they  were  placed  In  the 
hands  of  the  officers,  or  what  officers,  and 
for  all  that  ap[>ears  no  diligence  may  have 
been  used  to  obtain  tbe  presence  of  the  wit- 
nesses. The  affidavit  was  therefore  Insnffl- 
dent  as  to  the  witnesses  for  whom  tbe  sub- 
poenas were  Issued. 

It  Is  stated  In  the  affidavit  that  one  of  the 
witnesses,  Robert  Calmes,  was  recognized 
at  the  last  term  of  the  court  to  appear  on 
that  day,  and  that  he  was  In  Indian  Terri- 
tory on  temporary  business;  but  It  Is  not 
shown  when  he  left  the  state  and  went  to 
Indian  Territory,  or  when  he  was  expected 
to  return,  and  for  all  that  appears  the  de- 
fendant might  ordinary  diligence  have 
taken  Calmes*  deposition,  tn  addition  to 
this  a  number  of  witnesses  who  were  pres- 
ent at  the  bomldde  were  introduced  on  be- 
half of  the  commonwealth  and  the  defendant, 
nnd  It  Is  by  no  means  clear  that.  If  tbe  affi- 
davit had  been  read  as  the  testimony  of 
Calmes,  It  would  have  had  any  substantial 
effect  upon  the  jury  j  for  every  fact  referred 
to  in  the  affidavit  was  stated  on  the  trial  by 
a  number  of  other  persons  who  were  nrefu 
ent  at  the  homicide,  and  the  statonente  of 


Calmes  as  contained  in  the  affidavit  were  of 
Budi  a  general  diaiacter  as  to  ttaxow  tittle 
li^t  on  the  case. 

The  demurrer  to  the  Indictment  was  prop- 
erly overruled. 

The  ruling  of  the  court  In  allowing  tbe 
commfrnwealth  attorn^  to  recall  the  appel- 
lant and  iffove  tiy  Um  l^at  be  had.  been  In 
die  penltmtiary  was  not  an  abuse  of  diacre* 
tlon.  The  court  bas  a  wide  diseretioD  In 
allowing  a  witness  to  be  recalled. 

The  court  distinctly  Ins  true  led  tbe  Jury 
that  If  they  believed  from  tbe  evidence  that 
the  defendant  believed,  and  had  reasonable 
grounds  to  believe,  that  be  or  bis  brother 
were  then  In  immediate  dai^ar  of  deatti  or 
great  bodily  barm  at  tbe  hands  of  Lambert, 
or  that  ttais  reasonably  so  appeared  to  him 
at  tbe  time  he  cot  Lambert,  they  slionld  find 
blm  not  guilty  on  the  ground  of  an>arent 
necessity.  The  Instructions  gave  him  tbe 
same  right  to  defend  his  brother  as  him- 
self. While  the  proof  Is  conflicting,  we  can- 
not say  that  the  verdict  of  tbe  ivry  Is  not 
supported  by  the  weight  of  the  evidence.  The 
Jury  seems  to  have  concluded  from  the  evi- 
dence that  while  Lambert  and  John  Morgan 
were  engaged  In  a  difficulty,  and  John  was 
getting  out  of  the  way  of  Lambert,  Abner 
ran  up  behind  Lambert  and  cut  his  throat 
with  his  knife,  when  Lambert  did  not  know 
that  appellant  was  approaching  him ;  and 
they  seem  also  to  have  concluded  from  all 
the  evidence  that  at  the  time  of  the  cutting 
there  was  no  reasonable  ground  for  tbe  ap- 
pellant to  believe  that  his  brother  was  in 
danger  of  death  or  great  bodily  harm  at  tbe 
hands  of  Lambert,  as  John  McQueen  was  at 
the  time  some  15  feet  from  Lambert,  and  a 
bystander  by  tbe  name  of  Hubbard  was  then 
standing  between  Lambert  and  John  Mc- 
Queen and  had  his  hand  on  Lambert's  shonl- 
Aer,  Interposing  betwe^  him  and  John,  whom 
Lambert  was  pursuing. 

Judgment  affirmed. 


ATLBS  V.  SOUTHERN  RT.  CO.  et  al. 

(Court  of  Appeals  of  Kentucky.   Sept.  22, 1905.ft 

Rehovai,  of  Acnona— Divebsitt  of  Cmax- 
SHxr— JoiKT  AcTiona  AQAism  Bxaotsra 

A-ItD  NONBKIDBnTB— BlOHT  OF  BKMOVAL  TO 

Fedbrai.  Coubtb. 
A  complaint  ]u  an  action  against  a  foreign 
railway  coriwration  and  a  d<HDestic  eorporatioa 
and  individuals,  citizens  and  resEdeuts  Ol  Km- 
tucky,  brought  by  a  resident  and  dtiaea  ut  tht 
state,  which  alleges  that  the  foreign  corporatioii 
was  the  owner  of  a  railroad  and  its  eqaipments. 
that  the  domestic  corporation  and  tbe  IndividD- 
als  were  Its  agents  to  keep  the  same  in  safe  c<Kt- 
ditlon,  and  bad  undertakoi  to  perform  soch 
duty,  and  had  assured  plaintiff,  an  enpnttr,  dui 
the;  had  put  an  engme  in  good  repair,  vben 
they  knew  that  it  was  out  of  repair,  tbo^r 
causing  injury  to  plaintiff,  states  a  came  ot 
action  jointly  against  tbe  foreign  and  dooMstic 
corporatims  and  the  individuals,  and  the  forrign 
corporation  cannot  remove  tbe  cause  to  tli« 
ffKleral  courts  on  the  ground  of  dlvtt^ty  tt 
citlsensblp. 
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Appeal  from  Clrcnlt  Court,  Jefferson  Oonn- 
tj,  C<Hiimon  Pleas  Brancb,  Second  DiTlsloii. 

"To  be  officially  reported." 

Action  by  George  Ajlea  against  the  Sontlk- 
ern  Railway  Company  and  otbers.  Vrom  an 
order  removing  the  action  to  a  federal  eoort, 
plaintiff  appeals  Reversed. 

W.  M,  Smith  and  B.  H.  Yonng,  for  appel- 
lant Humphrey,  Hinea  A  Humphry,  for 
appellees. 

NUNN,  J.  On  the  IBth  of  July,  1901,  the 
appellant  filed  a  petition  In  the  J^erson 
clrcnlt  court  against  the  appellees,  South- 
ern Railway  Company,  Southern  Railway 
Company  In  Kentudcy,  Henry  Snyder,  and 
John  A  McDermott  He  alleged  that  the 
Southern  Railway  Company  waa  a  corpora- 
tion organized  under  the  laws  of  the  Btate  of 
Virginia ;  that  it  owned  and  operated  a  rail- 
road, with  Its  equipment,  passing  through  the 
dty  of  Lonlsvllle,  the  state  of  Indiana,  and  on 
to  the  city  of  St  Louis,  Ha ;  that  the  South- 
em  Railway  Company  In  Kentucky  was  a 
Kmtncky  corporation ;  that  it  had  the  power 
and  authority  to  constmct  maintain,  and  op- 
iate railroads  in  and  through  the  dty  of 
Louisville,  and  to  construct  operate,  and 
lnB^"^^J^^n  repair  shops  in  that  city,  both  for 
the  cleaning  and  repairing  of  its  own  ma- 
chinery, engines,  and  rolling  stock,  and  that  of 
other  railroads,  and  particularly  the  South- 
ern Railway  Company ;  and  at  the  time  named 
It  was  BO  c^)watlng  its  roads  and  shops, 
and  had  mtered  Into  and  was  then  undar  a 
contract  of  agreement  with  the  Sontfaem 
Railway  Company  by  which  it  contracted  and 
agreed,  for  a  valuable  consideration,  to  in- 
spect, clean,  and  keep  In  good  repair  the 
machinery,  engines,  and  rolling  stock  of  the 
Southern  Railway  Company  which  mU[ht  need 
cleaning,  repairing,  or  overbauUng  In  the 
dty  of  Louisville,  Ey.,  and  the  machinery, 
engines,  and  rolling  stock  that  was  to  go  out 
of  the  city  of  Louisville,  Ky.,  to  the  dty  of 
St  Louis,  Mo.,  along  the  route  known  as  the 
"St  Louis  Division  of  the  Southern  Railway 
Company."  The  petition  continued  as  fol- 
lows :  "That  defendants  Snyder  and  McDer- 
mott and  each  of  them  were  on  that  date  and 
are  now  resfdcntfl  and  dtlzens  of  the  county 
of  Jefferson  and  state  of  Kentut^,  and  that 
they  and  each  of  than  on  said  date  were  offi- 
cers, agents,  employee,  and  servants  of  the 
defendant  the  Southmi  Railway  Company  In 
Kentucky  and  the  Southern  Railway  Company, 
and  that  on  said  date  it  was  the  duty  of  them 
and  each  of  them,  as  such  officers,  agents, 
employ^  and  servants,  to  Inspect  dean,  and 
keep  in  good  repair  the  machinery,  engines, 
and  rolIlDg  stodi  of  said  Southern  Railway 
Compai}y  to  be  sent  over  said  line  from 
Louisville.  Ky.,  to  St  Louis,  Mo.,  and  to 
see  that  the  machinery,  engines,  and  roll- 
ing stock  of  the  Southern  Railway  Company 
was  In  good  and  safe  repair  and  condition  be- 
fore same  was  permitted  to  go  out  over 
■aid  Un^  and  it  ww  llie  duty  of  the  said 


Snyder  and  McDermott  and  each  of  them* 
and  they  had  authority,  to  designate,  assign, 
and  direct  what  particular  engineer  was  to 
pull  any  such  train  so  sent  out  over  said  line. 
Plaintiff  says  that  on  said  date  he  was  In  the 
employ  of  the  Southern  Railway  Company 
as  engineer,  and  was  then  designated,  as- 
signed, and  directed  by  said  Snyder  and  Mc- 
Domott  and  each  of  them  to  pull  as  such  en- 
glneer  a  passenger  train  so  eeaxt  out  over  said 
line  from  Louisville,  Ky.,  to  Bvausville,  Ind., 
along  the  Hue  of  the  St  Louis  Division  of  the 
SouthNu  Railway  Company,  with  engine 
known  as  'No.  2,002,*  and  that  said  Snyder 
and  McDermott  and  each  of  them  then  in- 
formed and  assured  plaintiff  that  said 
machinery,  engine,  and  rolling  etocS^  of  said 
train  had  been  inspected,  cleaned,  and  repair- 
ed, as  It  was  their  duty  to  do,  and  was  In 
good  and  safe  repair  and  condition  to  make 
said  trip.  That  plaintiff  relying  on  said  In- 
formation and  assurances  given  him  by  said 
Snyder  and  McDermott  and  each  of  them, 
and  their  superior  skill  and  knowledge,  he, 
as  It  was  his  duty  to  do  under  his  employ- 
ment took  charge  as  engineer  of  said  en- 
gine and  began  to  pull  said  train  as  direct- 
ed." He  then  continued,  giving  the  partic- 
ulars of  hla  injuries  and  the  cause  thereof 
by  reason  of  the  defedive  engine  and  coup- 
ling, and  then  proceeded  as  follows:  "He 
<A^^  that  said  injuries  were  caused  by 
the  Joint  gross  negligence  of  the  Southern 
Railway  Company,  said  Southern  Railway 
Company  In  Kentucky,  and  said  Henry  Sny- 
der and  John  A.  McDermott,  and  other  of  its 
servants  then  and  there  In  Its  employ,  as  he 
says  that  when  th^  started  said  engine  No. 
^002  and  said  train  of  cars  over  said  route, 
said  coupling  and  the  engine  and  cars  were 
defective^  out  of  repair,  and  In  an  unsafe 
condition,  of  all  of  which  all  of  said  defend- 
ants knew  at  the  time,  or  could  have  known 
by  the  use  of  ordinary  diligence;  but  they 
and  all  of  them  failed  to  Inspect,  clean,  and 
repair  said  machinery,  engine,  and  rolling 
Btodc,  or  to  put  It  in  a  good  and  safe  condi- 
tion, as  it  was  their  duty  to  do  before  said 
train  was  sent  out  and  by  reason  thereof  the 
plaintiff  sustained  the  injuriea  afor^id." 

On  the  29th  of  the  same  month  the 
Southern  Railway  Company,  the  Virginia  cor- 
poration, filed  its  petition,  with  abend,  and 
sought  to  remove  the  cause  to  the  United 
States  Circuit  Court  for  trial,  upon  the 
ground  that  it  and  the  plaintiff  were  resi- 
dents of  different  states  and  that  the  amount 
In  controversy  was  more  than  $5,000.  It  was 
alleged  In  the  petition  for  removal  that  no 
cause  of  action  waa  set  forth  In  plaintiff's 
petition  against  Its  co-defendants,  Henry 
Snyder,  J.  A.  McDermott  or  the  Southern 
Railway  Company  in  Kentu(&y,  or  any  of 
them,  and  also  that  the  controversy  between 
the  plaintiff  and  the  petitioner  was  a  sep- 
arable one,  which  was  wholly  between  dtl- 
zens of  different  states  and  could  be  fully  de- 
termlnod  as  between  them  without  the  pres- 
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oioe  Qt  any  tbe  othor  defwiJairta.  It  was 
fnrtlier  alleged.  In  substance,  that  the  aUega- 
tlon  made  by  the  plaintiff  that  blfl  Injorlee 
wwe  the  renilt  of  tiw  Joint  negllgoice  of  ttw 
petltionw  and  Ita  oodefendanta  waa  antme 
and  was  known  by  the  plaintiff  to  be  nntroe 
when  he  Insfltated  the  action,  and  that  he 
did  not  expect  to  prove  the  allegation,  or  to 
obtain  a  verdict  or  Judgment  against  anj  of 
the  peUtloner's  codefendants,  and  that  his 
reason  for  Joining  its  codefoidanta  with  the 
petltiooer  as  defendanta  waa  for  the  sole  and 
only  purpose  of  d^viving  the  petitlo&er  of 
its  rights-gnaranteed  by  tiie  Oonstitatlon  and 
laws  at  the  United  States  to  remove  ttw  ac- 
tl«i  to  the  United  Stataa  O^lt  Oonrt  Upon 
the  filing  of  tbla  petiticHt  and  b<md,  the  court 
made  an  order  removing  the  Mitlon  to  tiie 
United  Stites  Circuit  Court,  and  from  this 
order  appellant  has  mipealed. 

In  tbe  cases  of  I.  C.  K.  R.  Co.  v.  Jones' 
Adm'r,  80  S.  W.  48^  26  Ky.  Law  Bep. 
81,  and  Butberft}rd  v.  I.  a  B.  B.  Co.,  8S 
8.  W.  100,  27  Ey.  Law  Rep.  S97>  It  waa  in  ef- 
fect decided  that  the  question  of  the  purpose 
of  one  imrty  to  avoid  the  fedraal  court  or  tlie 
othw  to  avoid  the  state  court  ia  immaterial. 
Tlie  avmnenta  of  the  petition  for  tbe  remov- 
al of  tbe  cause  of  action  flrom  a  state  to  fed- 
eral court  must  be  restricted  to  matters  of 
fact  relating  to  the  Jurisdiction  of  the  court, 
abd  all  allegations  ecmcenilng  the  merltPof 
the  case  are  superfluous  and  Immatwial.  In 
view  <rf  these  cases  and  the  authorities  there- 
in referred  to,  the  appellee  concedes  tliat  the 
last  paragraph  In  its  petition  does  not  set 
forth  any  cause  for  removal  Tbe  conten* 
tion  of  ai^lee'a  counsel  to  iQbold  the  re- 
moval by  the  lower  court  U  baaed  nptm  the 
proposition  that  no  cause  of  action  is  alleged 
against  any  of  appellee's  oodefendante,  and 
in  support  of  this  they  refer  to  tbe  case  of 
a,  N.  O.  &  T.  p.  B.  B.  V.  Bobertson,  74  8. 
W.  1061.  26  Ky.  Law  Bepu  266.  Appellee'a 
proposition  is  correct,  if  no  cause  of  action 
were  atated  in  the  petltlm  against  ite  code- 
fendants.  In  the  case  referred  to  It  was  no* 
Yrtiere  alleged  that  Brown  waa  supplied  hy 
the  master  with  any  other  or  better  tubes 
tiian  the  one  actually  furnished  to  appeHee, 
nor  that  Brown  was  sillied  at  all  witii  a 
shield  or  shields  by  the  mastw,  so  that  he 
could  in  turn  fAmish  them  to  tbe  enginemea 
His  sole  duty  In  tills  regard  was  to  famish 
such  tubes  and  shields  as  fumlabed  by  bis 
master,  and  It  was  not  alleged  or  shown  In 
the  proof  that  he  was  guilty  of  any  wroi^fol 
act  whatever.  In  the  case  at  bar  It  is  alle- 
ged that  the  Kentucky  corporation,  Snyder, 
and  McDerraott  were  the  agents  and  ser- 
vants of  the  appellee,  the  Vli^inia  corpora- 
tion, the  owner  of  the  road  and  its  equip- 
ments, and  th^  were  Its  agents  and  servants 
whose  duty  It  was,  under  contract  and  em- 
ployment, to  clean,  repair,  and  put  In  good, 
safe  condition  its  engines,  cars,  and  appli- 
ances, and  they  had  imder  taken  to  perform 
this  duty,  and  had  aasured  the  appellant 


that  they  had  put  engine  No.  2,003  and  its 
appliances  In  good  repair  and  asfe  ocmtf- 
tlon,  and  placed  the  appellant  in  chaise  tbofr 
whttt  at  the  time  they  knew,  or  Iqr  tbe 
exercise  of  ordinary  diligence  could  have 
known,  that  the  engine  and  its  oppHaxxxs 
were  not  In  good  repair  and  safe  condition, 
and  that  by  reason  thereto  be  sustained  thi 
injuries  complained  of.  Here  the  aiv^lee's 
codefendants  had  a  poslUve  duty  to  pwfonn, 
and  th^  failed  to  poform  and  they  mis- 
represented tbe  facta  to  anp^lant,  showing, 
not  only  negligent  acts  and  omissions  on 
their  part,  but  a  positive  wron^  for  wblcb 
they  and  their  mastw  are  Jointly  liable ;  and, 
under  tlie  authority  of  the  case  <tf  Ches- 
apeake &  Ohio  Railroad  Oo^  v.  Dinm,  ITD  U. 
S.  181,  21  SupL  OL  67.  46  L.  Bd.  128  and  the 
many  cases  ther^  cited,  and  other  cases 
which  it  la  unnecessary  to  dte,  UB/utiOasitt 
cause  of  action  against  the  appellee  was  not 
sqnrable. 

For  these  reascnu  the  Judgment  the  low- 
er court  la  reversed,  and  the  cause  remanded 
for  farther  proceedings  conaistent  herewith. 


NEWTON  V.  NEWTON. 
(Court  of  Appeals  of  Keotacky.  Sept  21, 190es.) 

DivoaoK—AxncoNT— Excessive  Ahou^t. 

In  a  suit  for  divorce,  it  appeared  that  tbs 
hniAiand  was  unable  to  do  any  manoaJ  labor  sad 
was  dependent  for  aupport  on  bis  occapatkui  as 
teadier  in  colored  schools,  earnins  $125  a  year. 
The  wife  was  able  to  taJte  care  of  herself  by 
washing  and  Ironing.  Two  children  of  tbs 
marriage  were  placed  In  her  custody,  and  oU  of 
the  honsAold  ulects  were  awarded  to  her  pend- 
ing the  suit  Zfeld.  that  awardinc  $400  to  tbs 
wife  BB  alimony  In  the  decree  of  divorce  was 
excessive,  and  anoold  be  redaoed  to  9160L 

[Ed.  Note. — For  cases  in  point,  see  vd.  17. 
Cent  Dtg.  Divorce,  H  676-68(X] 

Appeal  from  Circuit  Court  Ohio  Ooonty. 

"Not  to  be  officially  reported." 

Action  by  R.  D.  Newton  against  DolUe 
Newton.  From  so  much  of  a  Judgmoit  of 
divorce  as  awards  alimony  to  the  i^'>*mAf.wt^ 
pUintUf  appeals.  Modified. 

a  B.  Smith,  W.  H.  BamciL  and  ft.  A. 
Anderaon,  f  aiM>eUant; 

BAREEIB,J.  Tbs  parties  to  this  Htlfatlfln 

are  negroes,  who,  prior  to  the  Jodgnent  of 
the  trial  court  dlvradng  them  from  the  boods 
of  matrimony,  were  hurtumd  and  irtflBw  The 
Judgment  of  divorce  awards  ttw  wife  aUmony 
In  tbe  sum  of  |400,  payable  In  instaUments 
at  stlptilated  times  until  dw  iriwle  la  paid, 
and,  in  case  of  default  by  flw  hnshand. 
tlie  wife  is  entltiad  to  execution  for  llis  soms 
due.  The  judgment  atoo  awards  the  wtt^s 
attorney  a  fee  of  $26,  to  be  pai^  ttw 
husband.  To  reverse  this  Judgment  In  so 
far  as  the  alimony  is  concerned,  the  hnaband 
prosecntes  tlila  a^wsL 

Tbe  evidence  ahows;  wltiiont  omttmdietlon. 
that  appelant  has  been  a  crli^Ie  all  of  his 
lifiSk  and  haa  never  bean  abla  t»  walk  wttti- 
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-out  the  aid  of  cratches;  that  be  Is  unable 
to  do  any  manual  labor ;  that  be  1b  entirely 
dependent  upon  bis  occupatloD  aa  a  teacher 
In  colored  achoola  fw  support,  making  about 
925  per  month  for  five  months  in  the  year, 
and  has  no  other  means  or  property  by  which 
to  maintain  himself.  The  wife  appears  to 
tw  able  to  take  care  of  herself  by  washing 
and  Ironing.  Two  little  girls,  the  fruit  of 
the  marriage,  are  in  the  custody  and  control 
of  the  mother.  All  of  the  household  effects 
were  awarded  to  the  wife,  by  order  of  court, 
pending  the  litigation.  It  seems  to  us  that 
under  all  the  circumstances  of  this  case,  the 
Judgment  is  excesslre.  The  wife  is  as  able 
to  earn  money  as  Is  the  husband,  and  can, 
perhaps,  make  more  in  the  year  than  be. 
Neither  has  anything,  except  the  abUl^  to 
work. 

In  the  case  of  Fletcher  t.  Fletcher.  64  S. 
W.  953,  21  Ky.  Law  Bep.  1302,  the  husband 
was  a  small  farmer,  worth^  perhaps,  $300 
after  payment  of  bis  debts.  The  Judgment 
awarded  the  wife  as  alimony  the  sum  of 
$400,  with  an  attorney's  fee  of  $100.  On 
appeal  tbis  court  ,  said :  "The  Judgment 
against  the  husband,  outside  of  the  cost  of 
the  action,  which  must  be  considerable  from 
the  size  of  the  record,  is  for  more  than  bis 
entire  estate,  and.  Including  the  allowance 
to  the  attorney,  as  well  as  the  cost,  must  be 
nearly  double  the  amount  he  Is  worth.  We 
know  of  no  case  In  which  such  a  Judgment 
has  been  sustained  where  the  husband  was 
without  an  income.  He  turned  over  to  his 
wife  all  the  household  and  kitchen  furniture, 
and  under  all  the  facts  of  the  case  we  think 
an  allowance  to  the  wife  of  $160  outside  of 
this  Is  as  much,  as  should  be  allowed."  The 
eubstantiat  facts  in  the  case  cited  are  not 
materially  different  from  those  in  the  case 
at  bar,  and  apoo  the  authority  of  the  formw 
adjudication  we  think  $160  is  as  much  as  the 
appellee  should  hare  received. 

Wherefore  the  Judgment  la  reversed,  with 
directions  that  a  Judgment  Im  entered  in 
accordance  herewith. 


PHCQNIZ  BREWING  CO.'S  ASSIONEB  «t 
aL  T.  CENTRAL  CONSUMERS'  CO. 

<Ooart  of  Appeals  of  Kentucky.   &c|)t.  20, 1906.) 

1.  ASBIGirUERT  FOB  THX  BeHTEFTI!  OT  CBEDn- 
OB8 — PATUGNT8  TO  MOBTGA^K  GBBOrrOBS 
FBOM  PbOFFTS— RiOBTS  OT  GltnBAI.  CbEDIT- 
OB8. 

A  mortgrage  securing  corporate  bonds  [mvid- 
«d  that  on  default  the  trustee  in  the  oiMrtgan 
might  take  posseaslon  of  the  nroparty  and  apiMy 
the  proflts  tbenat  to  the  debt  The  ass^ee  of 
the  mortgagor  for  the  benefit  of  creditors  con- 
tinued in  i>Ofl8eBsion  of  the  property,  and  under 
orders  of  the  court  paid  the  profits  to  the  trus- 
tee, who  had  consented  to  the  setting  aside  of 
a  JudgnMnt  for  the  foreclosure  of  the  mortoure, 
with  a  direction  of  a  sale  of  the  property.  Held, 
that  the  bondholders  were  not  required  to  ac- 
count for  the  profits,  in  order  to  share  tn  the 
proceeds  of  a  sale  of  the  property,  tbooffh  the 
ordera  directing  their  payment  stipulated  that 
the  payment  should  be  made  without  prejudice 
to  the  rights  of  any  creditor. 


2.  Taxation  —  Real    Pbop£btt  —  Patiukt 

raOU  PbOCEEDS  of  PESaONALITT. 

The  personal  property  received  by  an  as- 
signee for  the  benefit  of  creditors  is  subject  to 
the  unpaid  taxes  on  the  assignor's  real  and 
personal  property  before  the  real  estate  can  be 
subjected  thereto,  and  an  order  of  the  court 
directing  the  assignee  to  pay  the  taxes  out  of 
the  proceeds  derived  from  the  personalty  is 
proper. 

Appeal  from  Circuit  Court,  JefTerson  Coun- 
ty, Chancery  Branch,  First  Division. 

"Not  to  be  officially  reported." 

Action  by  the  Pbcenlx  Brewing  Company's 
assignee  against  the  Central  Consumers* 
Company  and  others.  From  a  Judgment  for 
the  Central  Consumers*  Company,  plaintiff 
and  the  oUier  defendants  appeal.  AflOrmed. 

Olbwm,  MarshaU  ft  Gibson,  for  mtpellanta. 
Kofan,  Bald  &  Spindle,  8.  SL  Slofls,  and  S.  U 
Greene,  for  appellee. 

HOBSON,  O.  J.  The  Phomlx  Brewing 
Company  made  an  assignment  for  the  bene- 
fit of  its  creditors  on  October  4, 1897.  It  then 
owned  and  operated  a  large  brawwy  In 
LoulaTill&  The  assignee  Immediately  Insti- 
tuted an  action  In  the  Jefferson  drcolt 
court  against  the  company  and  Its  creditors 
for  the  direction  of  the  court  In  the  settle- 
ment of  his  trust,  and  was  directed  to  contin- 
ue the  operation  of  the  brewery,  whldi  he 
did  until  the  psoperty  was  sold  under  the 
judgment  of  court  in  Octobw,  1901.  The 
brewery  proper^,  when  turned  over  to  the 
assignee,  was  Incumbered  by  back  dty  taxes 
amounting  to  a  considerable  sum,  and  in  ad- 
dition by  a  mortgage  to  secure  three  series 
of  bonds,  (me  for  $60,000,  and  two  others  of 
$100,000  each.  The  company  had  previotisly 
made  two  other  mortgages,  one  for  $60,000 
and  one  for  $100,000,  and  the  first  two 
classes  of  bonds  in  the  last  mortgage  were 
to  take  the  place  of  the  bonds  in  the  two  ex- 
isting mortgages.  On  December  11,  1897, 
the  trustee  under  the  mortgage  filed  his  an- 
swer and  cross-petition,  setting  up  his  mort- 
gage and  asserting  a  right  to  the  rents  and 
profits  from  the  operation  of  the  brewery. 
On  June  20,  1808,  a  Judgment  was  entered 
forcing  the  mortgage  and  directing  a  sale 
of  the  property;  but  on  June  1,  1809,  thla 
Judgment  was  by  consent  set  aside  and  held 
for  naught,  and  so  It  need  not  be  further 
noticed.  During  the  progress  of  the  case,  on 
tbe  9th  of  December.  1898.  the  assignee  filed 
an  amended  petition,  asking  advice,  In  wblcb 
he  set  up  that  It  would  be  ruinous  to  the 
creditors  to  sell  the  property  at  that  time, 
and  alleged  that  none  of  the  creditors,  except 
the  first  mortgage  bondholders,  were  desirous 
of  making  the  sale  for  that  reason,  and  that 
these  bondholders  were  willing  to  defer  the 
sale  iDdeflnltely,  if  the  past-due  interest  was 
paid.  He  also  alleged  that  there  was  an 
accumulation  of  state  and  city  taxes  which 
might  be  settled  at  less  than  their  face,  and 
thus  stop  the  further  aocomnlatlon  of  intuest 
and  penalties.  He  alio  showed  that  he  had 
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on  band  the  mm  of  aboat  $lfi,00(K  wlil«di  In 
bad  made  In  the  operation  of  tbe  plaAt  On 
the  same  day  the  court  ordered  him  to  com- 
promise and  settle  the  taxes  on  the  best  termi 
he  could  secnre,  and  to  pay  tbe  past-dne  coa- 
pons  of  the  first  mortgage  bonds,  "wlthont 
prejudice  to  tbe  rights  of  any  of  tbe  credit- 
ors of  tbe  Phoenix  Brewing  Company  In 
and  to  tbe  fund  in  tbe  bands  of  tbe  plaintiff, 
which  rights  shall  hereafter  be  determined 
and  protected,  out  of  the  proceeds  of  sale  of 
the  property  assigned  to  plaintiff."  From 
time  to  time  similar  orders  were  made  as 
to  the  payment  of  the  Interest  on  the  first 
mortgage  bonds;  tbe  other  orders  providing 
that  tb^  should  be  "without  prejudice  to 
tbe  rights  of  any  other  creditor  of  tbe  Pboanlx 
Brewing  Company  which  may  be  hereafter 
aaserted."  On  May  1,  1900.  a  judgment  was 
entered  for  the  sale  of  the  proper^,  which 
was  held,  and  tbe  sale  was  confirmed  on  No- 
Tember  2, 1901.  After  the  sale  was  confirmed 
this  controversy  arose  between  tbe  first  mort- 
gage bondholders  and  the  other  creditors  as 
to  the  Interest  which  bad  been  paid  them  by 
tbe  assignee  out  of  the  earnings  of  tbe  plant 
while  in  bis  bands,  and  as  to  tbe  taxes  which 
be  bad  paid  under  tbe  orders  of  court  above 
referred  to.  It  la  InBlsted  for  the  other  cred- 
itora  that  tbe  first  mortgage  bondholders 
had  no  lien  vpon  the  earnings  of  tbe  plant 
In  flie  bands  ot  the  asalgnee,  and  tha^  tbe 
moneys  earned  by  the  assignee  having  been 
paid  to  tbem  under  fb»  ovOen  above  refrared 
to  without  prejudice,  they  should  be  made  to 
account  tor  It  before  receiving  anytlilng  tm- 
Uitf  from  tbe  inraceeds  of  tbe  sale.  'Ehe 
drcalt  court  held  otherwise  and  llie  assignee 
and  general  creditors  ai;v>eal. 

It  iB  evident  ftom  fba  orders,  aa  wdl  as 
from  tbe  r^rt  of  tbe  assignee,  tbat  the  first 
mortgage  bondholders  waited,  and  tbat 
Gieir  waiting  a  sale  of  the  proporfy  at  a 
ralnons  sacrlflce  was  averted.  It  Is  also 
reasonably  apparent  that  tbsy  thongbt  tbat 
tbey  were  getting  tbelr  Interest  by  waiting. 
In  flict,  the  payment  of  the  Interest  would 
seem  to  bave  been  tbe  con^deration  of  the 
indnlgence  on  th^  part  But,  however  this 
may  be,  in  all  tbe  mortgages  it  was  provided 
that  upon  tbe  default  of  the  mortgagor  to 
pay  the  debt  the  mortgagees  might  take  pos- 
session of  tbe  property  and  apply  tbe  rents 
and  profits  to  their  debt  When  tbe  property 
was  in  the  hands  of  tlie  court;  and  the  court 
directed  the  assignee  to  oontbiue  the  opera- 
tion of  tbe  plant,  and  also  directed  him  to 
pay  the  first  mortgage  bondholders  tbelr  past- 
due  Interest  out  of  tbe  earnings,  tbey  were 
not  required  to  take  further  affirmative  steiM 
themselves  to  secure  tbe  rents  and  profits, 
if  they  were  satlsfled  with  what  the  court 
ordered  tbe  assignee  to  pay  tbem.  It  la  evi- 
dent ttiat  tbey  bad  a  rigbt  to  believe  tbat 
for  their  indnlff«ice  tb^  were  to  get  their 
Interest,  and  that  they  were  not  required  to 
take  other  action  to  secure  themselvea.  Tbc(f 


got  nothing  tbey  were  not  entitled  to  under 
tbe  mortgage,  and  the  mere  tact  tbat  tbey 
did  not  apply  tor  a  receiver  under  tbe  dr- 
cumstances  cannot  prejudice  their  claim; 
for  the  conduct  of  all  tbe  parties  was  certain- 
ly calculated  to  make  tbem  understand  tbat 
this  was  onneceasary.  When  the  court  came 
at  the  end  of  tbe  litlgatloa  to  detmnine  tbe 
rights  of  tbe  parties,  be  bad  a  rigbt  to  look 
to  the  real  merits  of  tbsir  claims.  Hie  orig- 
inal Judgment,  having  been  1^  conaent  set 
aside,  was  not  a  bar  to  the  merUa  of  the 
claim  being  eoMldgred,  and  the  second  jodg- 
meat  must  be  read  In  connectlcm  with  tbe 
prevloas  orders  In  tbe  case  under  wUcli  the 
money  bad  been  paid  to  tbe  first  mortgage 
bondholdera  Tbe  bondhoMm  to  tbelr  orig- 
inal CRMB-petltion  bad  set  op  tbelr  rlgbt  to 
the  rents  and  profits,  and  tbe  court  npoo 
final  bearing  might  eooslder  tbe  whole  case, 
becauae,  if  the  orders  mean  tbat  tbe  pay- 
meots  are  without  prejudice  to  tbe  conrfs 
settling  tbe  rights  of  the  parties  on  final  hear- 
ing, they  most  necessarily  mean  that  tbe 
court  was  then  to  bear  all  flie  facto  and 
determine  the  matter  on  the  merits. 

As  to  tbe  taxes,  the  assignee  received  a 
large  amount  of  p«wnal  prop^ty  when  be 
took  cba^.  Under  the  law  it  was  subject 
to  tbe  taxes  before  the  real  estote  could  be 
subjected,  and  therefore  tbe  order  of  tbe 
court  directing  him  to  pay  tbe  taxes  out  oT 
tbe  funds  In  his  hands,  which  had  aocmed 
from  this  personal  propatj  to  a  large  meas- 
ure, was  proper. 

Judgment  affirmed. 


CABBY  V.  W.  B.  SAMUBLS  4  OO. 
(Court  of  Appesls  of  Kentucky.  S^L  20, 19QS.> 

1.  Mastkb  and  Sebvaut — Ivjubt  to  Snvun 

— ASSDMPTIOH  OF  RiSK. 

An  experienced  machinist,  skUled  in  tbe 
work,  repaired,  set  up,  and  operated  a  niU. 
While  testing  the  work  of  the  mill,  bis  hand  was 
causht  in  rollers  and  injured.  He  could  have 
made  the  required  test  wlthont  risk,  and  h* 
admitted  that  tbe  manner  of  making  tbe  tfst 
as  be  did  was  dangeroas.  fieU,  as  a  matter  of 
law,  that  he  assumed  the  risk. 

[Ed.  Note. — For  cases  In  point,  see  vol.  31. 
Cent  Dig.  Master  and  Servant.  |S  661,  eSO,  7SS.1 

2.  Same— IitJUBT  to  Sebvaitt— Neouokscs. 

Where  a  skilled  machinist  knew  diat  tbe 
danger  he  eneonntered  In  testing  the  work  ot  ■ 
mill  was  Increased  by  want  o{  sufficient  Uxbt. 
but  there  was  no  Icsa  light  In  the  millroom  wbca 
be  was  injured  than  when  he  repaired,  set  np^ 
and  pot  the  mill  In  operation,  the  absence  ot  sol- 
fldent  light  wss  not  evidence  ot  actifmable  nvli- 
gence  mi  the  master's  part,  but  imposed  on  tbe 
servant  the  duty  of  exerclsiDg  grpRter  care. 

[Ed.  Note. — For  cases  in  point  see  vol.  34. 
Cent  Dig.    Master  and  Servant  l|  179.  SOai 

Appeal  from  Circuit  Court,  Nelson  Comity. 

"Not  to  be  officially  reported." 

Action  by  F.  P.  Carey  against  W.  B.  Ssm- 
uels  &  Co.  From  a  Ju^^ment  dlamlaaing  tbe 
petition,  platotlfl  appeals.  Affirmed. 

Nat  W.  Halstead  bnd  Morgan  Tew^  for 
appellant  Ell  H.  Brown,  Jr.,  and  O'Neal 
ft  O'Neal,  for  appellee 
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SBTTLB,  X  Appellee  la  a  corporation 
ownlnK  and  operating  a  distillery  In  Nelson 
county.  Connected  with  the  distillery  are  two 
mills,  ran  by  steam,  in  which  meal  Is  made 
for  the  manufacture  of  whisky.  One  of 
these  mills  Is  known  as  the  **Noy  patent," 
and  the  other  as  the  "Gray  Patent,"  Ap- 
pellant la  a  skilled  machinist  of  many  years* 
experience,  a  large  part  of  which  had  been 
passed  in  appellee's  serrlce.  Both  mills  were 
set  and  put  In  operation  by  appellant  as 
an  employe  of  appellee ;  the  Gray  mill  last 
This  mill  was  an  old  one,  and  had  not  hem 
in  use  for  some  time,  for  which  reason  It 
was  taken  apart  and  repaired  by  appellant 
before  he  set  It  up  and  started  it  to  running. 
After  starting  the  mill,  appellant,  in  attempt* 
lug  to  test  the  quality  of  the  meal  it  was 
producing,  had  the  mlsfortnne  to  get  bis  hand 
caught  between  the  rollers  and  greatly  man- 
gled, which  necessitated  its  amputation.  For 
the  injuries  thns  sustained  he  sued  appellee 
in  the  circuit  court,  laying  bis  damages  at 
910,000, 

It  was  charged  In  the  petition  that  appel- 
lant's Injuries  were  caused  by  the  gross  neg- 
ligence of  appellee  In  having  and  using  in  Its 
distillery  an  unsafe  and  defective  mill,  dan- 
gerous to  operate,  which  fact  was  known  to 
It,  but  unknown  to  appellant  and  that  he 
was  required  to  test  the  work  of  this  mill 
without  warning  from  appellee  of  the  dan- 
ger of  doing  so.  The  answer  of  appellee  spe- 
ciflcally  denied  the  negligence  complained  of 
and  averred  the  skill  and  experience  of  appel- 
lant as  a  mill  machinist;  that  the  mill  in 
question  was  repaired,  set  up,  and  put  in 
operation  by  him  under  appellee's  employ- 
ment; that  by  the  terms  of  such  employment 
It  was  bis  duty  to  keep  It  in  repair  and  teat 
Its  work;  that  he  was  familiar  with  the  mill 
in  all  Its  parts  and  whatever  danger  there 
wnK  tn  operating  It ;  and,  finally,  that  In  re- 
ceiving his  Injuries  appellant  was  himself 
gnllty  of  negligence,  but  for  which  he  would 
not  have  been  injured.  The  trial  resulted 
In  a  verdict  for  appellee;  the  jury  having  so 
found  under  a  peremptory  Instruction  given 
by  the  court  at  the  conclusion  of  appellant's 
evidence.  Consequently  judgment  was  en- 
tered dismissing  the  petition  at  appellant's 
cost. 

It  was  contended  by  appellant  in  his  mo- 
tion and  grounds  for  a  new.  trial,  and  Is  now 
ucged  in  his  behalf,  that  the  peremptory  In- 
Btmctlon  was  authorized,  for  the  reason  that 
It  was  the  duty  of  appellee  to  furnish  appel- 
lant while  In  its  service,  with  reasonably 
safe  machinery  and  place  for  the  perform- 
ance of  the  work  required  of  him,  and  that 
appellant  was  himself  under  no  legal  duty  to 
examine  or  discover  defects  or  danger  in  the 
machinery  or  place  of  work,  unless  they  were 
patent  and  obvious  to  a  person  of  his  under* 
standli^  and  experience.  Such  is  undoubt- 
edly the  rule  of  law  where  examination  and 
inspection  is  not  in  the  line  of  the  servant's 
employmait  or  duty.   So,  in  determlnlDC 


whether  tb«  rule  contended  for  by  learned 
counsel  tor  appellant  should  apply  to  this 
case,  we  must  \ook  to  the  facts  presented  by 
the  evidence  Introduced  in  his  behalf.  The 
facts,  in  brief,  are:  That  appellant  was  and 
Is  an  experienced  machinist  skilled  In  the 
work  of  repairing,  setting  up,  and  operating 
such  mills  as  those  of  appellee;  that  he  had 
shortly  before  he  was  Injured,  tak^  apart,  re- 
paired, set  up,  and  put  Into  operation  the  mill 
by  which  he  was  Injured ;  that  there  was  no 
detect  in  the  mill  or  any  of  its  parts  at  the 
time  aivellant  waa  Injured,  and  no  obstruc- 
tion to  or  <^uuige  in  the  mill  had  oocorred  be> 
tween  the  time  ot  bis  starting  It  and  the 
receiving  of  hla  Injuries.  Appellant  was, 
therfifwe,  thoroughly  familiar  with  Uie  mill 
and  all  its  parts,  and  he.  above  aU  others, 
knew  ttw  dangna  that  were  likely  to  exlet 
Ar  arlae  in*  op»ating  It  It  was  his  duty  to 
test  the  quality  ot  tiie  meal  ttie  mill  produced, 
which  du^  could  be  perfommd  tmly  by  in- 
serting his  hand  In  die  meal  ud  pressing  or 
sifting  it  with  the  flngwa.  In  testing  the 
meal  it  was  Ukewlae  bis  duty  to  nee  ordinary 
care  to  protect  lilniaelf  frmn  injury.  Accord- 
ing to  his  own  testimony,  there  was  but  one 
way  in  which  appellant  could  have  bem  in- 
jured by  the  mill,  and  that  was  to  get  his  fin- 
gers caught  betwem  the  rollers,  as  was  done. 
As  be  attonpted  with  bis  hand  to  catch  the 
meal  falling  from  the  meal  board,  which  con- 
ducto  it  from  the  upper  rollers  and  drops  it 
into  those  below,  with  the  slight  vibratory 
motion  necessary  to  prevent  its  adhering  to 
the  meal  board,  his  hand  struck  against  the 
meal  board,  which  In  turn  knocked  his  lin- 
gers against  the  rollers  below,  causing  them 
to  be  caught  therein  and  greatly  mangled.  By 
getting  the  meal  frran  the  receptacle  design- 
ed for  it  after  leaving  tbe  rollers,  appellant 
might  have  made  the  required  test  without 
risk  or  injury  to  himself ;  bat  In  attempting 
it  as  he  did,  he  admitted  upon  tbe  witness 
stand  that  he  undertook  a  risk  that  he  at  the 
time  knew  was  attended  with  great  danger. 
He  therefore  assumed  the  risk  with  full 
knowledge  of  the  danger.  Consequently  the 
Injury  which  followed  resulted  solely  from 
bis  own  negligence.  It  is  Idle  to  aaj  that  one 
who  possesses  the  skill  necessary  to  make  a 
machine,  or  to  repair,  put  together,  and  oper- 
ate It,  needs  to  be  told  how  to  approach  or 
run  it,  or  to  be  protected  or  even  warned 
against  the  probable  dai^rs  that  might  occur 
from  Its  use. 

It  is,  however,  insisted  for  appellant  that 
tbe  danger  be  encountered  in  making  the  ex- 
amination of  the  meal  was  increased  by  the 
want  of  sufQcient  light  In  the  room  where  the 
mill  was  situated  and  the  dust  arising  from 
the  mllL  If  these  conditions  existed,  they 
were  necessarily  known  to  appellant  when 
and  before  his  Injuries  were  received,  and 
should  have'  deterred  him  from  tbe  attempt 
to  test  tbe  wwk  of  the  mill  under  such  un- 
favorable tdrcumstanoea^  a  at  any  rate  Im- 
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petled  talm  to  exercise  the  greattt'  can  In 
making  It  It  does  not,  however,  aM>ear 
trcm  the  evidence  that  there  was  any  teas 
light  In  the  millroom  when  appellant  was 
Injured  than  oBual',  or  when  the  mill  wag  set 
np  and  put  In  operation  by  blnj.  We  COQ- 
clude,  therefore,  that  the  evidence  disclosed 
by  the  record  presented  no  ground  for  fasten- 
ing upon  appellee  responsibility  for  appel- 
lant's Injuries ;  but,  upon  the  other  hand,  It 
shows  that  they  resulted  from  hla  own  neg- 
ligence. 

In  many  cases  decided  by  this  court  the 
master  has  been  held  liable  for  Injuries  re- 
sulting to  the  servant  from  the  negligence  of 
the  former  in  falling  to  provide  him  with 
reasonably  safe  tools,  machinery,  or  place  to 
work :  but  in  no  case  baa  audi  llablHtr  been 
held  to  exist  wher^  notwithstanding  the  neg- 
l^ence  of  the  master,  the  servant  knew  of 
tbe  defect  or  danger  In  tool,  machinery,  or 
place  of  work,  or  auch  defect  or  danger  was 
80  obvious  as  to  be  readily  dlsrarnlble,  or 
where  examination  and  inspection  was  in  the 
line  <^  the  servant's  duty.  L.  &  N.  B.  B.  Oa 
V.  Foley.  94  Ky.  220^  21 8.  W.  866;  McOormlck 
Harvesting  Machine  Co.  r.  Liter,  06  B.  W.  7G1, 
28  Ky.  I4tw  Bep.  2164;  Wilson,  Adm'r.  .v. 
C^iesB  A  Wymond,  78  S.  W.  46S,  2S  Ky. 
Law  Bep.  16BC ;  Pflsterer  t.  Peter  ft  Oow,  19 
8.  W.  4C0,  20  Ky.  Law  Bq).  1608;  (Suun^on 
Ice  Mfg.  Co.  V.  Carter,  51  S.  W.  16,  2l  Ky. 
Law  Bep.  211;  Weldemann  Brewing  Oo.  v. 
Wood.  87  8.  W.  772,  27  Ky.  Law  Bep.  1012, 
In  the  case  at  bar  appellant,  acnmllng  to  tiie 
proof,  knew  and  voluntarily  encountered  tb« 
danger  of  testing  tb»  quality  of  the  meal  la 
the  manner  in  whidi  It  waa  attempted  bf 
talm,  and,  in  addition,  it  was  hla  duty,  under 
hla  employment  ai^Ilee,  to  examine  and 
^now  that  tiie  machinery  of  the  ndll  was  in 
pnqwr  condition,  reasonably  aafe  tor  use, 
and  free  from  defects. 

Tbere  was  no  error,  ttierefore,  In  the  giv- 
ing of  tiie  peremptory  Instruction.  Where- 
fore the  Jn^mmt  is  affirmed. 


ILLINOIS  CUNT.  R.  CO.  v.  MERCBR. 

(Court  of  Appeals  of  Kentu<±y.  Sept  20. 
190&.) 

Mastkb  aud  Skbvaht  —  Looouotive  Fjbb- 
MBN  —  IifjrmiES  —  Bbeakinq  of  Bzll 
CoBD  —  AsswpTion  or  Risk. 
A  railroad  company  is  not  liable  for  in- 
jury to  its  6reinen,  who,  while  ringing  the  bell, 
lost  his  balance  because  of  a  lurch  of  the  loco- 
motive in  go'mg  rouad  a  curve,  one  of  the  or> 
dlnary  rlska  of  the  service  assumed  by  him, 
thereby  throwing  hia  weight  on  the  bell  cord, 
which  broke,  causing  bim  to  fall;  the  company 
being  required  to  liirnish  a  bell  cord  strong 
enough  only  for  the  purpose  for  which  it  waa 
intended,  the  rlngbig  of  the  bell,  and  not  tike 
supportliig  of  the  fireman. 

Appeal  from  Circuit  Court  Ohio  County. 

"Not  to  be  officially  repwtad." 

Action  by  J.  W.  Mercer  againat  the  Illinois 
Central  Railroad  Company.  Judgment  for 
plalntUC  Defendant  appeala  Beversed.. 


H.  F.  Taylor,  Plrtle  ft  Traboe,  asid  X  M. 
IMddnson.  for  a^teilant   BL  P.  Neal  and  W. 

H.  Barnes,  for  appellee. 

HOBSON.  G  J.  Appellee,  Merc»',  was  1 
flremiin  in  the  service  of  appellant  on  one  of 
Its  locomotives  ronnlng  between  Paducah 
and  Louisville.  On  August  6,  1890.  while 
serving  as  fireman,  he  fell  from  the  engine  u 
It  was  running  rapidly  near  Rosine,  Ky^ 
sustaining  serious  injuries,  to  recover  for 
which  he  filed  this  stilt  The  boiler  of  the 
engine  extended  back  to  the  gangway  In  froot 
of  the  tender;  the  cab  being  made  on  both 
^ites  of  the  boiler.  The  engineer  occupied 
the  seat  on  the  right  side  of  the  boUo-,  and 
the  appellee  on  the  left  The  boiler  so  ob- 
structed the  view  that  they  could  not  see 
each  other  when  In  the  cab.  It  was  a  part 
of  appellee's  duty  to  fire  the  engine  and  ring 
the  belL  The  bell  was  rung  by  means  at  a 
small  rope,  one  end  of  which  was  fastened 
to  the  bell  and  the  other  end  to  tibe  top  of 
ttae  cab.  The  sole  use  for  which  tbe  rope 
was  Intended  waa  to  ting  tbe  bell,  wbldii  te- 
quired  very  little  force.  Appellee  testified 
that  the  rope  was  an  old  oni^  and  not  in  good 
conditlim;  liiat  before  starting  fmn  Pa- 
ducah he  called  tbe  attoition  of  tbe  eoglneer 
to  it  and  the  ragineer  said  it  was  snfBdent 
Tbe  englnew  could  not  see  the  app^lee  at 
tbe  time  be  fell,  and  tbe  acvellee  talmself  Is 
the  only  witness  as  to  how  tbe  acddest 
occurred.  The  case  has  been  heretofore  be- 
fore us  (70  &  W.  287),  and  In  dlspostns  of  It 
on  the  former  appeal  the  court,  referring  to 
tbe  testimony  of  the  ai^lecb  said: 
response  to  a  request  from  his  attorney  to 
detail  to  the  Jury  exactly  how  the  aoddent 
occurred,  he  said:  'On  the  6th  of  August 
3898;  I  left  Paducah  on  tbe  train  Nol  200, 
engine  818,  <m  Its  way  firom  Padocali  to 
Louisville.  When  I  came  near  the  Rosine 
tunnel,  I  put  in  a  flr^  and  was  ■tartlng  to 
my  ieat^  taUng  lurid  of  tbe  handhold  with 
my  right  hand,  and  putting  my  right  foot  up- 
on the  step,  and  then  my  left  foot  upon  the 
platfwm  of  the  cab.  I  then  turned  loose  the 
handhold  with  my  right  band,  and  rcAcbed 
to  get  the  bell  cord  to  ring  the  bea  The 
cord  broke  with  me,  and  I  wait  backwards. 
I  struck  something,  and  that  waa  tbe  last 

I .  ranembered.*  In  otbee  wwda,  app^lee 
admits  that,  whl^  standing  with  bSa  rl^t 
foot  oa  tbe  atep  leading  from  the  ^mgway 
to  his  cab  and  iila  left  foot  on  the  cab  floor, 
be  let  go  the  handhold,  a  pmnanent  and 
secure  brace,  and  seised  tbe  bell  cord,  as  th«> 
train  was  running  around  tbe  curve  at  the 
rate  of  26  mllea  an  hour,  which  threw  bis 
whole  weight  oa  tbe  bell  ei»d— a  purpose  (or 
which  It  waa  never  intended— and  it  gave  way. 
It  seems  to  us  ttiat  from  ai^ilee's  own  tes- 
timony there  can  be  no  escape  from  .the  oon- 
clnsim  that  hla  fiill  was  due  to  his  own  neg- 
ligence in  releasing  bis  hold  upon  the  brace 
and  seizing  the  bell  cord.  One  step  more 
would  have  carried  him  Into  tbe  cab,  wbere 
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he  eoDld  IuT%  wia  perfect  safety,  rang  the 
bell  as  his  duty  required;  but  Instead  of 
doing  this,  wliai  occupying  the  most  preca- 
rious position  possible,  he  let  go  the  safe 
stay  proTlded,  and  In  ctmseqnence  fell  off 
the  train.  It  was  the  dnty  of  appellee,  when 
he  accepted  employment  from  the  defendant, 
to  exotdse  ordinary  care  for  hla  own  safe- 
ty, and  not  knowingly  to  expose  himself  to 
unnecessary  risks  or  dangers  connected  with 
his  employment ;  and,  having  done  bo,  he 
is  not  entitled  to  recover.  We  are  of  the 
opinion  that  under  this  state  of  fact  a  per- 
emptwy  instmettw  to  find  for  appellant 
should  have  been  gtven.  Judgmmt  reversed, 
and  cause  remanded  for  jsoceedings  consist- 
ent with  this  opinion."  L  a  B.  B.  v. 
cer,  TO  &  W.  287,  24  Ky.  Uw.  Bep.  90& 

On  die  return  of  the  ease  to  the  circuit 
court  it  was  tried  ^In,  ai^  the  court,  being 
of  the  opinion  that  the  evldraee  Introdneed  on 
that  trial  was  not  the  same  as  shown  In  the 
transcript  oa  file  when  the  above  opinion 
was  delivered,  overruled  ttie  defdndanlfs  mo- 
tion to  instruct  the  Jury  pwunptorily  to  find 
tar  the  defmdant;  uid,  the  Jury  having 
again  fimnd  for  the  plaintiff,  the  defendant 
aiqpealsu  On  the  aeenid  trial  of  the  case,  the 
appellee^  in  response  to  bis  own  counsel, 
Btated  as  follows:  "A.  After  putting  In  the 
Are  I  txHk.  hold  with  my  riaJit  hand,  caught 
bold  of  the  right  handhold— that  is,  the  band- 
lioUl  here — pulled  myself  Tg>  In  4he  cab, 
first  put  my  foot  on  ttte  step  and  my  left  foot 
on  the  platform,  and  turned  loose  with  my 
r^ht  foot  in  the  act  of  ringing  the  bell,  when 
tbe  cord  broke,  and  I  tell  backward.  That  Is 
tbe  last  I  remembw.  If  I  did  not  mate  that 
statement  <m  tbe  oflier  time  of  court,  I  ^ed 
to  tell  about  my  foot  coming  away  from 
tberew**  Further  on  he  atao  made  these  stste- 
ments:  **A.  After  putting  in  the  fire  near 
tbe  Bosina  tunnel,  I  turned  and  cau^t  hold 
of  tbe  handhold  with  my  ris^  hand,  right 
foot  on  tl»  stQp  about  18  Inches  up,  and  put 
my  left  foot  on  tbe  platform  and  tamed  loose 
of  the  baudbold  with  my  right  hand,  and 
fetebed  tike  otbw  foot  up  in  the  act  of  getting 
In  the  seat  Tbe  cord  broke,  and  I  fell  back- 
wards and  stru(±  something.  That  is  the 
last  I  remember.  Q.  isa  At  the.  moment 
the  cord  broke,  where  were  you  at  that  time 
— at  tbe  moment  the  cord  broke?  A.  Just 
in  the  act  of  getting  In  the  seat  when  the  cord 
broke.  Q.  100.   Inside  of  the  cab,  «i  the 
gangway,  m  where?  A.  Inside  of  the  cab. 
Q.  laa  Inside  of  the  cab?  A.  Inside  of  tlie 
cab.  Q.  161.  State  whether  or  not  any  por- 
tion of  your  body  was  outside  of  the  cab  at 
tbe  time  tbe  cord  bMke,  A.  No^  sir.   Q.  1^ 
With  which  band  did  you  take  bold  of  the 
bell  cord  to  ring  the  bell?  A.  Right  hand. 
Q.  168.  How  tar  Is  tbe  seat  on  which  yon  set 
from  the  dow,  or  rear  of  the  cab?  A.  In 
tbe  neighborhood  of  five  feet  from  where  you 
step  up." 

Tbe  only  difference  that  we  can  see  between 
tbls  teatlmMiy  and  tbe  testimony  as  given  in 


the  transcript  on  the  former  trial  is  that  here 
the  appellee  states  that  he  was  not  in  the 
gangway  when  he  fell,  but  five  feet  within  the 
cab;  but  we  cannot  see  that  the  place  from 
which  he  fell  Is  material  or  tiiat  It  is  mate- 
rial whether  he  was  In  the  act  of  taking  hla 
seat,  or  In  the  act  of  getting  upon  the  step 
when  he  fell.  No  witness  testifies  to  the  oc- 
currence but  himself.  The  case  must  be  de- 
termined upon  his  evidence.  He  assumed, 
when  he  entered  the  service  of  the  railroad 
company  as  fireman,  all  the  risks  of  tbe  serv- 
ice which  are  fairly  Incidental  to  It.  Tbe 
railroad  company  undertook  to  furnish  appli- 
ances for  the  service  reasonably  safe  for  the 
puriKwes  for  which  they  were  intended,  but  It 
did  not  undertake  to  furnish  appliances  which 
should  be  safe  for  purposes  for  which  they 
were  not  Intended.  The  bell  cord  was  placed 
upon  the  engine  to  ring  the  bell.  It  was  not 
pieced  th^e  to  secure  the  fireman  In  case  he 
lost  blB  balance.  If,  while  appellee  was 
throwing  coal  into  the  firebox,  he  had  lost  ids 
balance,  and  In  attempting  to  recover  himself 
had  caught  the  bell  cord,  and  It  had  broken, 
it  would  not  be  maintained  that  he  could  re- 
cover because  tbe  bell  cord  was  not  Bufl3clent 
to  sustain  his  weight  when  he  had  thus  lost 
his  balance.  The  fact  that  be  lost  his  balance 
while  attempting  to  ring  tlie  bell  does  not  al- 
ter the  case.  The  t>ell  cord  was  not  intended 
for  his  security  In  one  case  more  than  in  the 
other,  In  case  he  lost  his  balance^  The  use  of 
the  bell  cord  to  prevent  himself  from  falling 
off  the  seat,  or  falling  down  as  he  was  getting 
Into  the  seat,  was  not  one  of  tbe  things  which 
the  master  had  a  right  to  anticipate  or  was 
required  to  guard  against  It  required  very 
slight  force  to  ring  the  bell,  and  did  not  re- 
quire that  appellee  should  put  his  weight  upon 
the  rope.  He  l<Mt  his  balance,  not  because  he 
was  ringing  the  bell,  but  because  of  the  lurch 
of  the  engine  In  going  around  the  curve ;  but 
this  is  one  of  the  ordinary  risks  of  the  serv- 
ice, which  he  was  required  to  guard  against 
To  hold  tbe  railroad  company  responsible  un- 
der the  facts  of  this  case  would  be  to  bold  it 
liable  for  the  breaking  of  the  bell  cord  when 
put  to  a  use  for  which  it  was  not  intended, 
although  it  was  entirely  sufficient  for  the  pur- 
pose for  which  it  was  intended.  Under  the 
evidence  the  court  should  have  peremptorily 
instructed  the  jury  to  find  for  the  defendant 
Judgment  reversed,  and  cause  remanded 
for  further  proceedings  consistent  berewitiL 

FLINT  V.  ILLINOIS  OBNT.  B.  00. 
(Oonrt  of  Appeals  <a  Eenta^.  Sept  20.  WOS.) 

1.  AfPBAL — BscoBd — Questions  Rivkwablk. 

Refusal  to  allow  a  deposition  to  go  to  the 
Jary  cannot  be  reviewed;  the  bill  of  exceptions 
not  containing  tbe  d^ositlon,  nor  showing  that 
the  coort  passed  on  toe  vxeepOmm  filed  to  it 

2.  Bill  or  BxcEPnons— Sufflkuental  Bill. 

An  instrumeDt  cannot  be  considered  as  a 
supplemental  bill  of  exceptions;  it  not  having 
the  sifnatnre  or  approval  of  the  trial  judge. 

[Ed.  Note. — ^For  cases  In  point  see  vol.  21. 
Gent  Dig.  Exoeptlouab  BUI  <i  |  9(L] 
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3.  Railroads  —  TBsaPAsaas  oh  TUok  — 
Duty  or  Coupaht. 

All  that  a  railroad  company  owes  to  a 
tnspaaser  on  Its  trade  la  that,  after  the  train- 
men  discover  him,  they  exercise  reasonable  care 
and  all  reasonable  means  at  their  ctxnnuuid  to 
stop  the  train  in  time  to  prevent  accident. 

tEd.  Note. — For  casra  in  point  see  vol.  43, 
Gent  Die  Ballroads,  SS  1^1276-1280.] 

4.  Affeaii— CoRFUcnna  Bvidenoi. 

A  verdict  cannot  be  distnrbed  oa  appeal  as 
acalnst  the  weight  of  evidence,  but  vaSy  whwe 
ture  is  no  evidence  to  rapport  it 

Appeal  from  drcnlt  Oourt;  McOaAw 

County. 

"Not  to  be  officially  reported." 

Action  by  Lena  Maud  Flint,  an  Infant,  by 
next  friend,  against  the  IlUnole  Oentral 
Railroad  Company.  Judgment  for  defendant 
Plaintiff  appeals.  Affirmed. 

Taylor  ft  Lucas,  for  appellant  Wheeler, 
Hnghes  ft  Berry,  J.  M.  Dickinson,  and  Tn- 
bae,  Doolan  ft  Cox,  for  appellee. 

SETTLE,  J.  The  appellant,  Lena  Maud 
Flint,  an  Infant,  and  her  iwxt  flriend,  by  this 
action  sought  to  recover  of  ^ppelle^  IIU- 
noil  Oentral  Railroad  C<nupai^,  $2,000  1q 
damages  for  Injuries  to  her  person,  all^;ed  to 
have  been  reoelTOd  1^  the  n^Ugence  of  Its 
serrants  in  chai^  of  a  freight  train  which 
overtook  her  while  crosalng  appellee's  tretUe 
at  Dftwsm  Springs,  and  to  avoid  collision 
with  which  she  was  compelled  to  Jump  from 
the  trestle,  a  distance  of  22  feet,  to  the 
ground,  whereby  she  broke  her  wrist,  wraich- 
ed  her  bade,  and  received  other  Injurtee  of 
a  permanent  character.  Appellant's  cause 
of  action  was  based  upon  the  theory  that 
her  peril  while  upon  the  trestle  was  known 
to  the  engineer  of  appellee's  approaching 
freight  train  in  time  for  him  to  have  stopped 
the  train  befwe  it  reached  her,  which.  If 
done,  would  have  prevented  her  Injuries. 
The  defense  Interposed  by  appellee's  answer 
was  that  in  going  upon  the  trestle  appellant 
was  a  trespasso- ;  that  those  In  charge  of  the 
approaching  train  were  under  no  duty  to  keep 
a  lookout  for  a  mere  trespasser,  such  as  ap- 
pellant, or  to  give  her  warning  of  the  coming 
of  the  train,  but  only  to  exercise  reasonable 
care  to  avoid  injury  to  her  after  discovering 
her  peril;  that  such  care  was  used  when  and 
as  soon  as  her  presence  on  the  track  be- 
came known  to  those  In  charge  of  the  train, 
but  that,  there  not  being  time  to  stop  the 
train  after  their  discovery  of  her  peril,  her 
jumping  from  the  trestle  and  consequent  In- 
juries were  unavoidable  as  far  as  appellee 
was  concerned ;  and,  finally,  that  in  the  mat- 
ter of  receiving  her  injuries  appellant  was 
herself  guilty  of  negligence,  but  for  which 
they  wonld  not  have  been  received.  The  trial 
resulted  In  a  verdict  and  judgment  for  appel- 
lee, of  which,  and  the  refusal  of  the  lower 
court  to  grant  her  a  new  trial,  appellant 
now  complains. 

It  Is  contended  by  counsel  for  appellant 
that  the  trial  court  erred  to  her  prej- 


udice In  refusing  to  her  the  right  to  read 
upon  the  trial  the  deposition  of  Ben  Dame, 
and  also  erred  In  giving  and  rtfoaing  Instruc- 
tions. As  to  the  deposition  of  Dame,  it  is 
sufficient  to  say  that  the  US  of  «xoeptioiis 
signed  and  approved  1^  the  drcnlt  jodge  does 
not  show  that  tlie  exicei»ti<ms  filed  to  tbe  dep- 
osition were  ever  passed  np«i  hy  the  oonrt 
nor  does  it  contain  the  d^MSittm  In  qnestloa 
Oonsegtnently  we  are  unable  to  say  whether 
It  shonld  have  beoi  allowed  to  go  to  Uie  Jury 
as  competent  evidence  or  not  We  are  not 
at  liberty,  either,  to  conidder  tbe  Ml^ed  mp- 
plemental  bill  of  exceptions,  pnrpwtlBS  to 
contain  a  copy  of  Dame's  d^wsltlon,  wblcb 
appelant  haa  offered  to  file  in  this  court.  As 
It  does  not  contain  the  signature  or  approval 
of  the  circuit  judge  in  whose  court  the  trial 
was  had,  it  Is  In  no  sense  to  be  treated  as  a 
part  of  the  record  upon  fbla  appeal,  and  can 
tho^fwe  have  no  ^ect  iQNm  Uie  dadaloii 
of  the  appeal  by  this  court 

A  careful  examination  of  the  inrtrnctkms 
given  by  this  court  convinces  us  that  tbey 
are  free  from  error.  By  them  the  jury  were 
in  substance  told  that^  unless  tb^  believed 
from  the  evidence  that  appellee's  eng;tneer. 
In  diarge  of  the  locomotive  of  Oie  train  by 
which  appellant  was  forced  to  jump  ftom  tbe 
trestle,  a^ter  dlscowing  her  peril,  coaM  hy 
the  ezerdae  of  reaani^le  care  and  all  rea- 
BMiable  means  at  his  command  turn  stop- 
ped the  train  In  time  to  tiave  preveoted  ber 
injuries,  th^  shonld  find  for  awdlee:  TUs 
was  certainly  a  correct  statement  of  tbe  law, 
and  presented  the  only  hypothesis  upcm  wbidi 
a  recovery  would  have  been  allowed.  Nor 
was  it  OTor  for  tbe  InatmctlMia  to  state 
that  In  gfAog  upon  the  trestle  iqipdlant  was 
a  treepasstf.  and  that  appdiantfa  servant* 
in  charge  of  the  train  were  nnder  no  duty 
to  keep  a  lockout  for  trequueers,  or  to  gi** 
them  warning  of  the  apinwdi  of  fba  train 
by  the  sounding  of  the  engine  and  whistle  or 
rii^^  of  the  belt  Neithv  was  it  Im- 
proper for  tbe  Initmctlfflu  to  advise  tbe  jnry 
in  sntutance  that  appellant  was  not  entitled 
to  recover  because  of  the  defective  whistle 
npm  appellee's  engine,  as  no  Issue  was  made, 
or  could  properly  have  been  made.  1^  the 
pleadings  on  that  score,  In  view  of  ^ipellant's 
attitude  as  a  trespassear  upon  am>ellee*s  right 
of  way.  We  are  furtfao'  of  <H>lnion  that  tbe 
instructions  asked  by  appellant  were  prop- 
erly refused  by  the  trial  court,  Cur  tb^ 
ignored  the  fact  that  appellant  was  a  tres- 
passer, and  held  appellee  and  Its  trainm>4i 
to  the  same  degree  of  care  la  reqiect  to  her 
safety  that  would  l^ally  be  required  of  tbem 
toward  one  rightfully  upw  ^pelle^s  trestle 
or  trat^.  In  brief,  we  tbink  the  instmetiaas 
glv&k  by  the  court  were  on  tbe  wbide  reemn- 
ably  accurate  and  explldt  in  th^  etatemcDt 
of  the  law  applicable  to  tbe  state  of  case 
presented  by  the  pleadlnga  and  proof,  and 
left  nothing  unsaid  that  was  raqolred  for 
the  guidance  of  tbe  jury. 

It  is  not  tor  na  to  say  wheUw  or  not  tb^ 
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verdict  of  tbe  Jnry  Is  In  accord  with  the 
weight  of  the  evidence.  In  the  abscDce  of  er> 
ror  on  the  part  of  tbe  trial  court,  we  are 
without  anthorlty  to  disturb  the  verdict  of  a 
Jury,  unless  coaTlnced  that  It  is  wholly  un- 
supported by  evidence,  or  Is  the  result  of  pas- 
sion or  prejudice  on  tbe  part  of  tbe  jury, 
neither  of  which  grounds  exist  In  this  case. 
We  bave^  however,  found  the  evidence  coa- 
flictins;  that  of  appellant  conducing  to  prove 
that  her  presmce  upon  the  trestle  and  conse- 
quent peril  were  known  to  appellee's  engineer 
in  Buffldoit  time  for  him  to  have  stopped  tbe 
train  before  It  reached  her.  Upon  tbe  othw 
hand,  appellee's  evidence  tended  to  prove  that 
the  train  could  not  have  beesk  Btoi^eA.  aft«r 
tbe  discovery  of  her  peril  by  tbe  trainmen 
In  time  to  have  prevoited  her  Injuries.  It 
was,  however,  the  province  of  the  jury  to 
weigh  tbe  evidence  and  determine  in  whose 
favor  it  preponderated,  and  as.  In  arriving  at 
a  verdict,  they  were  properly  guided  by  the 
Instmctltms  given  by  tbe  trial  Judge,  th^r  de- 
cision ot  tbe  case  must  be  accqrted  by  tills 
court  and  snbmitted  to  by  the  parties. 
Wberefine  the  judgment  Is  aflbmed. 


BRADFORD  v.  HUFFMAN. 
{Court  of  Appeals  of  Kentucky.   Sept.  21, 1906.) 

1.  LOQS  AND  LOGOinO— TiMBEB  TO  BK  CUT— 
COIITBACT  OF  SAIX — AllBIGUITT. 

A  contract  of  gale  of  "a  certain  lot  of  tim- 
ber situated  on  Rhodes  Branch,  about  three 
miles  from  Wllllamsburs,"  is  practically  demon- 
strated by  tbe  acts  of  tha  parties  to  be  suffi- 
ciently definite  and  certain  as  to  the  timber  sold ; 
aoO.OOO  feet  btting  delivered  and  received. 

2.  Butm—Axovm  Sou). 

A  contract  of  aale  of  "a  certain  lot  of  tim- 
ber iltaated  on"  a  certain  tract,  the  kinds  and 
dimecflloni  being  specified,  and  the  prices  per 
1000  feet  being  given,  tbe  seller  to  continue 
haaling  till  ail  me  timber  is  delivered,  he  "furth- 
er arreetng  to  deliver  not  lees  than  200.000 
feet,  is  a  sale  of  all  the  timber  of  the  specified 
kinds  and  dimensions  on  the  tract;  the  refer- 
ence to  the  200,000  feet  being  merely  a  guaran- 
ty  that  there  will  be  at  least  tiiat  amount. 

[Ed.  Note.— Fw  cases  in  point,  see  voL  88, 
Cent.  Dig.  Logs  and  Logging,  K  8,  9.] 

Appeal  from  Circuit  Court,  Whitley  County. 

"Not  to  be  officially  reported." 

Action  by  Joseph  Bradford  against  C  0. 
Hntfman.  Judgment  for  defendant  Plaiu- 
tifl  aMwaliL  Reversed. 

Tye  ft  Denham,  for  appellant  Sharp  * 
Biler,  for  appdlee. 

BABKBB,  J.  me  aiveUuit,  JosqA  Brad- 
fbrd,  Instltated  this  action  In  the  Whlttey 
circuit  court  to  recover  of  tbe  anwUee,  O.  O. 
Bnflbian,  damages  for  breach  of  a  written 
contract  for  tbe  sale  and  delivery  of  timber. 
The  contract  In  question  is  as  follows : 

"This  article  of  agreonent  made  tills  8d 
day  of  Jnly,  1899,  between  Joe  Bradford,  of 
Whitley  county,  Ky.,  of  the  flist  part,  and 
O.  O.  Huffman,  of  llie  second  part,  witness* 
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eth:   That  the  said  Joe  Bradford  has  this 

day  sold  to  said  HufTman  a  certain  lot  of 
timber  situated  on  Rhodes  Branch,  about  3 
miles  from  Williamsburg,  at  the  following 
prices,  delivered  to  a  point  suitable  for  a 
miilyard : 

First-clasB  poplar  logs,  20  inches  and  up 
in  diameter,  12.  14,  and  16  feet  long. . .  ^  00 


Second-class  logs,  12  Inches  and  up..-. ...  5  00 

Ash,  first-claaa,-  20  up   8  (N) 

Ash,  second-class,  14  up   5  00 

Gbestnnt,  12  up,  sound  logs.   6  00 

Oak,  first-class,  20  and  up   7 

Oak,  commm,  14  and  up   C  00 

Pine,  2  inches  and  up.  10, 12, 14, 16, 18, 

and  20  fast   4  SO 


"All  of  the  above  timber  to  deUvered  at 
the  above  stated  prices  to  a  suitable  yard. 
Said  Bradford  to  furnish  right  of  way  over 
any  lands  nearest  tor  the  hauling  of  said 
lumber  to  the  county  road  free  of  charge,  and 
deUver  all  of  It  by  May  16,  1900.  This  time 
is  not  extended  to  May  15  for  any  poplar* 
oak,  and  pine,  but  for  the  benefit  of  hauling 
in  cbestout  oak  after  pealing  of  tanbark  Is 
done.  Said  O.  O.  Huffman  agrees  to  furnish 
merchandise  from  time  to  time  for  the  con- 
venience of  men  employed  to  do  tbe  work,  and 
measure  up  once  a  month  after  Ist  of  Octo- 
ber,  and  pay  cash  for  all  amounta  due  after 
deducting  the  amount  furnished  In  marchao- 
dise.  Said  Bradford  shall  commence  work 
hauling  logs  not  later  tlian  September  1, 
1899,  and  conttoue  regular  until  all  the  timber 
Is  delivered.  Said  Bradford  further  agrees 
to  deUver  not  less  than  200,000  feet  of  all 
classes  of  timber  above  apedfled. 

"In  wltoesB  whraeof  the  parties  hereto 
Iiave  signed  their  names  this  Sd  day  of  July, 
1888.  Jos^h  Bradford. 

*V.  G.  Hnfftoan." 

Tbe  petition,  after  setting  out  substan- 
tially tiie  twms  of  tbe  coiUract  alleges  0iat 
appellant  cut,  hauled,  and  delivered  to  the 
i^pellee^  xataa  ito  terms,  200,000  feet  of  lum- 
ber; tbat  there  were  as  many  as  200,000  ad- 
ditional feet  at  timbsr  of  the  grades,  kind, 
and  qoallty  mmtioned  In  llie  contract  on  the 
boundary  of  land  contemplated  by  ito  term^ 
which  aiq;)tilant  was  ready  and  willtog  to 
cat^  hanl,  and  dellvar  to  the  appellee,  but 
which  he  was  prevented  firom  doing  by  the 
appellee^  brea<^  of  his  part  ot  tbe  contract 
In  refusing  to  measure  and  pay  cash  for  tbe 
timber  monthly,  as  he  had  agreed  to  do,  and 
hy  ordering  tiw  ai^lant  to  desist  from 
hauling  any  more  after  tha  1st  of  Hay,  1900 ; 
tbat  of  the  200^000  feet  of  timber  which  the 
appellee  refused  to  pwmit  the  appellant  to 
cut  and  deliver  there  was  as  much  as  60,000 
feet  of  "flrst-dass  oak  logs,  20  Inches  and  up," 
for  which  he  would  be  entltlea  to  97.00  jfet 
1,000  feet  when  deUvered  at  the  mlllyard, 
and  as  moch  as  one  hundred  and  fifty  tbou- 
sand  feet  of  "common  oak  l<vs,  14  indies  and 
up,"  for  which  he  would  be  entitled  to  9D 
per  1,000  feet  when  dellwed  at  tbe  mill- 


Digitized  by  Google 


loss 


88  SOUTBWBSTBBN  BBPOBTIDB. 


yard;  that  tliese  logs  were  wortli,  itendiiig 
In  the  wooda,  at  the  time  the  appellee  failed 
and  refused  to  measure  up  and  pay  for  them, 
not  more  than  $2  per  1,000  feet;  that  be 
conld  have  cut  and  delivered  tlie  logs  to  the 
mlllyard  at  a  cost  not  to  exceed  $2.60  per 
1,000  feet;  that  be  would  have  realized  a 
profit  of  $3  per  1,000  feet  on  the  50,000  feet 
of  "first-class  oak  logs,  20  Inches  and  up," 
amountlDg  to  $1G0 ;  that  he  would  have  rea- 
lized a  profit  of  $.60  per  1,000  feet  on  the 
160  feet  of  "common  oak  logs,  14  Inches  and 
up,"  amounting  to  $75 ;  and  that  by  reason  of 
the  appellee's  breach  of  his  contract  appel- 
lant has  been  jlamaged  In  the  sum  of  $226, 
for  which  he  prays  judgment  The  contract 
Is  filed  with  and  made  a  part  of  the  petition. 
To  this  pleading  the  appellee  interposed  a 
general  demurrer,  which  was  sustained  by 
the  court;  and,  the  appellant  declining  to 
plead  further,  his  petition  was  dismissed, 
from  which  judgment  he  prosecutes  thla 
appeal. 

We  cannot  agree  to  the  contention  of  coun- 
sel for  the  appellee  that  the  contract  under 
consideration  Is  void  because  of  its  vagueness 
and  uncertainty.  It  is  tme  the  d^rlption  of 
the  timber  sold  Is  somewhat  loosely  and  va- 
guely given  as  "a  certain  lot  of  timber  situate 
on  Rhodes  Branch,  about  three  miles  from 
Williamsburg" ;  but  this  was  stifflciently  def- 
inite and  certain  to  enable  the  parties  to  ef- 
fectuate it  to  the  extent  of  200,000  feet  of 
timber,  which  was  delivered  by  the  appel- 
lant and  received  by  the  appellee.  The  acti 
of  the  parties  constitute  a  practical  demon- 
stration that  the  descrlplon  of  the  timber 
comes  within  the  maxim,  "Id  certum  est, 
qnod  certum  reddl  potest" 

Nor  do  we  think  appellee's  position  Is 
■onnd  that  under  the  terms  of  the  contract 
appellant  was  only  bound  to  deliver  200,000 
feet  of  timber,  and  appellee  only  bound  to 
receive  that  number  of  feet  The  expression, 
"said  Bradford  further  agrees  to  deliver  not 
less  than  200,000  feet  of  all  classes  of  thn- 
ber  above  specified,"  does  not  fix  the  maxi- 
mum amount  of  timber  to  be  dellvraed.  On 
the  contrary*  It  clearly  establishes  the  mini- 
mum. It  practically  makes  Bradford  guar- 
anty that  there  was  at  least  200,000  feet  of 
timber  on  the  boundaijr  In  question,  to  be  cut 
and  delivered  by  him  undK  the  terms  of  the 
agre^ent.  The  contract  is  for  the  sale  of  all 
tb»  ttmbtr  of  the  given  kind,  qnall^,  and 
dimensions  on  the  boundary  contemplated 
1^  the  parties.  All  of  this  timber  appellant 
was  bound  to  cnt  and  dellvw,  and  appellee 
was  bound  to  receive  and  pay  for  It  This 
being  true,  the  petition  states  a  good  cause 
of  action,  and  tiie  trial  court  erred  In  sus- 
taining title  general  demurrer  to  it 

Wbenton  the  Judgment  Is  reversed,  with 
directions  to  overrule  the  demurrer. 


PHILLIPS  T.  BEATTTYILLB  lOmBAL  k 
TIMBER  GO. 

(Court  of  Appeals  of  Kenhicky.   Bept:  21, 1905^ 

1.  Tbebpass — ^Tttle — EvnwHCT. 

One  cannot  maintain  an  action  tor  tnt- 
pass;  be  sbowing  no  title  from  the  ctHnmoii- 
wealth,  but  only  a  sberUTs  deed  on  sale  nnda 
ezecntion  against  MW  not  shown  to  lum  had 
title. 

[Bd.  Note.— For  cases  in  point,  am  vti.  4BL 
Oent  Dig.  Trespass.  H  18,  19.] 

2.  Advebss  Foeacsanni— InTBsnrmni — ^Bfx- 

DBNCE. 

Intermptfon  of  plalntUfs  adverse  poaws 

(lion,  Bo  that  it  will  date  only  from  recoca- 
mencement  of  possesion,  is  shown;  plaintiff, 
while  te&tlfyiDg  that  tua  tenant  was  on  the 
premises  all  the  time  after  he  went  there,  also 
Btatinff  that  he  thought  be  moved  away,  and 
the  tenant  testifying  for  htm,  stating  uiat  be 
did  move  away  after  he  bad  been  on  the  prem- 
ises nine  or  ten  years,  that  he  was  aw&y  two 
years,  and  that  the  place  was  vacant  while  be 
was  away,  and  this  not  being  controverted  by 
any  other  testimony. 

[Bid.  Note. — For  casss  In  pobitaee  wL  1. 
Gent  Dig.  Adveras  Pvmesrion,  |  278.] 

8.  Sahb— DUTOEnT  PosaiBsroits. 

One  enterina  on  a  tract  on  which  there  an 
others  claiming  it  as  their  own,  and  who  bo  con- 
tinue thereon,  acquires  no  right  by  adveme  pos- 
session beyond  hu  close. 

[Bd.  Note. — Vot  cases  In  point,  see  toL  t. 
Cent  Dig.  Adverse  PoBsession.  IffiDO,  SOL] 

Appeal  from  Circuit  Court,  Lee  Oonntj. 

"Not  to  be  ofllclally  reported.** 

Action  by  T.  J.  Phillips  against  the  Beatty- 
vUle  Bflneral  ft  Timber  C<Mnpany.  Jad^ment 
for  defendant   Plaintiff  appeals.  Affirmed. 

J.  B.  White,  Qourley  ft  Redwine,  C  A. 
Gourley,  and  J.  K.  Roberta,  for  appellant 
J,  M.  Beatty,  and  Beckner  ft  Jonett,  for 
appellee. 

HOBBON,  a  J.  Appellant  T.  J.  PhUllpa, 
instituted  this  acticm  against  the  appellee. 
Beattyvllle  Mineral  ft  Timber  Company,  al- 
lying, in  substance,  that  he  was  the  owner 
and  in  the  possession  of  a  large  body  of  land 
on  the  wat^s  of  Contrary  and  Hlllo^s  creeks 
in  Lee  county,  and  that  the  defendant  had  en- 
tered on  the  land  and  cut  from  It  timber 
belonging  to  him  of  the  value  of  $5,00a  He 
alleged  that  he  and  those  undw  whom  be 
claimed  had  been  In  adverse  poaseseltm  of 
the  land  for  more  than  20  years  next  before 
the  trespasses  complained  of.  The  salt  was 
filed  on  February  26,  1897,  and  the  tre^wss- 
es  w&ee  alleged  to  have  been  committed  be- 
tween the  preceding  June  and  that  date. 
The  defendant  by  its  answer  denied  that 
Phillips  owned  the  land  or  was  In  ttie  pea- 
sessltHQ  of  it  or  that  he  or  those  ondar  wham 
he  claimed  had  held  It  In  advose  posaea 
slon,  but  alleged  that  the  land  was  In  Ita 
IMSsosBlon  and  bad  beoi  held  by  It  and  Its 
vendors  tat  00  years  In  adverse  poBscsaloBL 
It  set  up  Its  title  to  the  land,  and  pleaded  In 
bar  of  tba  actton  a  judgment     ttw  Lea  dr- 
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cnlt  court,  rendered  in  a  nilt  which  Phllll[>a 
bad  luBtltated  against  L.  F.  Mann,  who  had 
entered  under  appellee  and  cut  the  timber 
complained  of.  The  affirmative  allegationg 
of  the  answer  were  denied  by  a  reply,  and, 
the  case  having  been  submitted  to  a  Jury,  the 
court  at  the  concloaion  of  the  i;;>lalntifrB 
evidence  refused  to  Instruct  the  Jury  peremp- 
torily to  find  for  the  defendant  The  defend- 
ant thai  Introduced  ItB  evidence,  and  at  Its 
concliialon  the  court  ■peremptorilj^  Inatmcted 
tbe  jury  to  find  for  the  defendant  The 
Jury  having  found  a  vordlct  aa  directed  by 
the  court,  and  Judgment  having  been  en- 
tered upon  it,  tbe  plaintiff  appeals. 

The  only  aneation  we  deem  it  necessary  to 
consider  la  whether  the  plaintiff  made  out 
a  case,  tiiat  is,  whetber  the  court  should 
have  pttttiqDtorily  Instructed  tbe  Jury  to 
find  tor  the  defendant  at  the  conclusion  of 
tbe  plalntUPs  evidence.  The  plaintiff  showed 
no  title  to  the  land  from  tbe  oommoa' 
wealth.  The  only  evidence  of  title  which 
be  Introduced  was  a  sheriff's  deed,  made  to 
him  on  April  18,  1878,  by  D.  B.  Treadway, 
as  Bh»lff  of  Owsley  county,  from  which 
It  appears  that  In  April,  187(^  an  execution 
trmn  the  Bbdlson  circuit,  court  against  B. 
F.  Phillips,  the  father  of  T.  J.  Phillips, 
came  to  the  hands  of  tbe  sheriff  and  was 
levied  by  him  on  B.  F.  Phillips'  undivided 
interest  In  a  survey  of  29,000  acres,  known 
as  tlie  "Hagglns  Survey,"  which  undivided 
Interest  was  said  to  omteln  1,600  acres,  and 
that  T.  J.  Phlllipa  became  tbe  purchaser  at 
9284^21.  The  tract  of  land  In  controversy 
ocmHlsts  of  about  6,000  acres,  and  no  title 
was  shown  in  B.  F.  Phillips.  The  sheriff's 
deed  only  passed  such  title  as  B.  F.  Pblilips 
had,  and  as  tbe  plalntUf,  T.  J.  Phillips, 
showed  no  title  from  tbe  conmnonwealtb, 
be  failed  to  establish  any  title  to  the  land, 
unless  the  proof  offered  by  him  to  show  ad- 
Terse  possession  was  sufficient  to  show  an  ad- 
verse possession  of  16  years.  There  was  no 
proof  of  adverse  possession  by  B.  F.  Phillips, 
at  least  none  that  need  be  considered.  Tbe 
plaintiff  introduced  In  evidence  a  lease  made 
by  blm  on  October  7,  1872,  to  Aaron  Warner, 
bis  brothsr-In-law  which  covered  the  land. 
He  testified  that  Aaron  Warner  was  then 
living  on  the  land,  and  continued  to  live 
on  It,  claiming  it  under  the  lease.  The 
possession  by  Aaron  Warner  is  the  only  pos- 
session which  he  showed  to  the  land. 

On  this  subject  the  testimony  of  T.  J. 
PhUUps  Is  as  follows:  "Q.  How  long  did  he 
continue  to  live  there  under  that  lease?  A. 
I  don't  know.  Not  more  than  one  or  two 
years.  Q.  Now,  during  that  time  how  did 
he  claim?  A.  He  claimed  under  me — under 
my  lease.  Q.  Did  that  lease  cover  the  boun- 
dary where  this  timber  was  cut?  A.  Tea, 
sir.  (Court  overruled  objection  of  defendant 
to  reading  of  said  lease,  and  lease  read  to 
Jury,  to  all  of  which  defendant  excepted.) 
Q.  About  how  many  years  did  Mr.  Wamw 


live  at  that  place  before  he'  finally  moved 
away?  A.  He  moved  away  about  two  years 
or  over.  He  was  there  all  tbe  time  aftw  be 
went  there.  He  has  been  away  for  three 
years,  maybe;  about  three  years.  Q.  Yon 
said  he  moved  there  a  year  before  the  lease 
was  made?  A.  Yes,  sir;  maybe  a  little 
more;  a  year  anyhow.  Q.  And  when  did  be 
move  away?  A.  About  two  years  ago,  <x 
about  three  years.  He  was  there,  I  know, 
a  year  before  the  lease,  and  I  think  be 
moved  away.  It  has  been  oirer  two  years. 
Q.  At  tbe  time  this  timber  was  cut  out 
bae,  where  did  Warner  live?  A.  On  tbe 
property  in  the  same  bouse.  Q.  Is  that  In- 
side this  lease?  A.  Yes,  sir." 

The  only  other  testlmfmy  is  that  of  Warn- 
er, who  was  Introduced  on  behalf  of  the  plain- 
tiff; and  whose  testimony  was  not  sought 
to  be  overthrown  in  anyway.  His  testimony 
is  as  follows :  "Q.  How  loi^  did  you  remain, 
Mr.  Warner,  after  yon  flnt  wait  there  In  Oc- 
tober, 1872,  b^Ore  you  moved  away?  A.  I 
don't  reckon.  Well,  X  never—  I  still  hold  it 
myself.  Q.  I  don't  want  any  explanations. 
How  Ume  did  you  stay  there  betore  you  mov- 
ed away?  A.  Nine  or  ten  years,  somewhere 
along  there,  I  Stayed  away.  Q.  Where  did 
you  move  to?  A.  (Didn't  bear  witness.) 
Q.  How  long  did  you  stay  away?  A.  I  stay- 
ed away  two  years,  I  reckon.  Q.  And  then 
where  did  yon  move  to?  A.  I  moved  here  to 
Miry  Branch.  Q.  That  was  not  on  the  land 
then?  A.  I  had  a  tenant  on  tbe  land.  Q. 
I  am  not  talking  about  your  tenants.  Where 
was  it  that  yon  moved  to?  Was  it  on  or  off 
of  this  lease?  A.  Off  of  this  leased  boundary. 
Q.  How  far  away  from  It?  A.  About  two 
miles.  Q.  You  moved  back  to  Judge  Pblllipe', 
bere  about  the  river?  A.  Yes,  sir.  Q.  Well. 
X  will  ask  you  If  It  Is  not  a  fact  that,  after 
you  moved  away,  the  hous^  that  you  moved 
out  of.  If  it  was  not  vacant  for  two. or  three 
years — nobody  lived  in  it?  A.  It  had  a  lock 
on  It  all  the  sam&  Q.  Was  not  the  door 
open?  A.  Yes;  it  was  broke  open,  and  I 
found  It  Q.  And  It  was  vacant  tbree  or  four 
years?  A.  When  I  moved  to  it  the  lock  was 
broke  opai  and  gone.  Q.  How  long,  Mr. 
Warner,  bad  it  been  in  that  way — being  va- 
cant, wltboot  anybody  In  it?  A.  I  couldn't 
tell  you." 

As  Warner  stayed  there  9  or  10  years,  and 
then  moved  back  after  3  or  4  years,  It  is  evi- 
dent that  he  could  not  have  moved  back  be- 
fore something  like  1884  or  1886.  When  he 
moved  away,  and  tbe  place  was  left  vacant, 
tbe  continuity  of  possession  was  broken,  and 
when  he  moved  back  tbe  time  of  adverse  pos- 
session must  be  counted  from  tbe  date  of  bis 
return.  The  trespasses  complained  of  were 
committed  in  1896,  which  was  within  less  than 
16  years  after  his  return.  White  PhlllliH 
does  state  that  Warner  was  there  all  tbe  time 
after  he  went  there,  It  will  be  observed  that 
be  also  states  that  he  thinks  he  moved  away, 
and  the  explicit  statement  of  Wamor  that  he 
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did  move  away  after  he  had  been  there  0  or 
10  years,  and  that  the  place  was  vacant  while 
be  waa  away,  Is  not  controverted  by  any 
other  testimony  In  the  record.  We  regard 
the  vague  statement  of  Phillips  as  not  enffl- 
clent  to  overthrow  the  testimony  of  his  own 
witness,  which  Is  deflntte  and  certain  and 
nncontroverted.  In  addition  to  this,  B.  F. 
Phillips  only  owned  an  Interest  in  the  29,000- 
acre  survey.  Those  under  whom  appellee 
claims  owned  other  Interests  In  this  snrv^. 
When  a  man  without  title  enters  upon  the 
land  of  another,  he  acquires  no  right  by  ad- 
verse possession  beyond  bis  close  against  the 
true  owner,  unless  the  possession  Is  then 
vacant  The  plalntUf  Introduced  no  proof 
to  show  that  the  land  was  vacant  when 
Warner  entered  or  when  Warner  returned, 
and  the  proof  introduced  by  the  defendants, 
uncontradicted,  showed  that  the  defendant 
and  those  under  whom  it  claims  had  tenants 
on  the  land,  claiming  It  as  their  own,  at  the 
time  he  so  entered.  So,  at  most,  under  the 
evidence,  any  possession  by  Warner  would 
be  confined  to  his  close.  On  the  whole  case, 
we  are  satisfied  that  the  plaintiff  showed  no 
right  to  the  land,  and  that  the  Judgment  dis- 
missing his  petition  should  not  be  disturbed. 
Judgment  affirmed. 


DARRBLL  v.  COMMONWEAI/TH 
(Court  of  Appeals  of  Kentucky.   Sept.  22, 1905.) 

1.  Gbiuiitai.  Law — Affidavtts  fob  Contin- 

UANCK — AbSENGB    OV    WITNEBSKS  —  EFFECT 

AS  BvnwiTCB. 

Where  the  conrt  allowed  the  affidavit  for  a 
continuance  of  a  criminal  case  to  be  read  as  the 
deiKwitiou  of  the  absent  witnesB,  it  was  error  to 
permit  the  commonwealth  to  prove  that  the  ab- 
sent witness  had  been  dead  for  over  a  year,  and 
that  the  atatemenl  that  he  would  testily  as  al- 
leged was  false. 

[Ed.  Note.~FoT  cases  in  point,  see  vol.  14, 
Oent  Dig.  Criminal  Iaw,  88  1364,  1365.] 

2,  BAFB^BVIDEIVCB— iNSTBUCnORS. 

Where,  on  a  trial  for  rape,  there  was  no 
evidence  of  threats  of  violence  by  the  accused 
toward  the  prosecutrix,  except  tmt  immediate- 
after  the  act  accused  told  the  prosecutrix 
t  he  would  kill  her  father  if  she  told  him,  an 
Inatmction  that  force  necessary  in  rape  need 
not  be  physical  force  applied  to  the  person  of 
the  prosecutrix,  but  that  force  was  used  If  she 
yteloed  throi^  fear  caused  by  threats  of  iit- 
jury,  waa  muleading. 

Appeal  from  CBrcnit  Court,  Daviess  Coun- 
ty. 

"Not  to  be  officially  reported.** 
Batin  Darrell  was  convicted  ot  rape,  and 
appeals.  Reversed. 
See  82  8.  W.  289. 

Watklns  &  BIrkhead,  for  appellant  N.  B. 
Hays  and  O.  H.  Mwrls,  for  the  Common- 
wealth. 

O'REAR,  3.  This  appeal  Is  prosecuted 
from  a  judgment  convicting  appellant  of  rape. 
When  the  case  was  called  for  trial  the  Indict- 
ment had  been  misplaced  and  could  not  then 
be  produced.  The  case  was  passed  indefinite- 


ly, and  a  rule  Issued  against  tbe  dertc  to  pro- 
duce the  lost  Indictment  It  was  found 
later  in  the  day,  and  the  case  assigned  for 
trial  the  following  day.  Appellant  claims 
that  all  tbe  witnesses  had  been  discharged 
when  It  was  discovered  that  the  Indict- 
ment was  lost  But  however  that  waB,on  tbe 
next  day,  when  the  case  was  called  again  toe 
trial,  appellant  asked  for  a  continuance  on 
account  of  the  absence  of  his  Mtneases.  His 
affidavit  gave  their  names  and  stated  that 
they  all  resided  In  Davteaa  county,  Ky., 
about  18  miles  from  the  conrthooae.  Tbe 
attorney  for  the  commonwealth  consented 
that  the  affidavit  might  be  read  as  the  dei»- 
ositlons  of  the  absent  witnesses,  where- 
upon the  trial  was  ordered  to  proceed;  the 
defendant  still  protesting.  One  of  his  absent 
witnesses,  tbe  affidavit  stated,  would  testify 
that,  shortly  before  the  date  of  the  allesed 
rape,  he  bad  sexual^  known  the  proaeciF 
trix  witta  her  consent^  and  that  sbe  waa  a 
wtHnan  whose  -  r^mtatlon  for  diaatllT  was 
then  bad.  After  this  affidavit  had  been  read 
to  the  Jury  as  the  d^orttlon  of  tbe  absent 
witness,  the  commonwealth  was  allowed 
to  prore  over  appdlanf  s  objections  tbat 
tbe  absent  witness  was  dead,  and  had  been 
for  more  than  a  year.  Tlie  Conatttntlon, 
confirming  the  vtty  spirit  of  our  regard 
for  human  llbtt^,  gnarantlea  to  srary  one 
accused  of  crime  that  be  shall  have  com- 
pulsory process  to  ivocate  tbe  attndsiioe  of 
his  witnesses;  tbat  his  accnsatlon  shall  not 
be  tried  upon  one-sided  evidoice  wltboot  hla 
having  an  equal  chance  to  produce  tbe  other 
side.  To  fadUtate  trials,  wtaUe  presogvlng 
this  anident  and  Invaliiabto  gaaranty  ol 
imicess  to  Iha  accnsed,  it  Is  provldea  tfaat 
tbe  court  may,  In  its  discretion,  after  tbe 
first  term,  allow  the  defendant  aflUa-vit  to 
be  used  as  tbe  deposition  of  his  abasBt  wit- 
Dessea,  whoe  otherwise  the  presence  of  tbe 
witness  could  not  be  promptly  had.  When 
tbe  affidavit  Is  so  admitted.  Its  adtboittclty 
la  beyond  question  In  ttut  trlaL  It  must  be 
acc^ted  as  If  It  were  tbe  duly  slsned  and 
certified  deposition  of  the  Identical  witness 
named.  It  was  error  to  have  admitted  evi- 
dence tending  to  show  that  tbe  afldavlt  waa 
false  In  Its  statement  that  tbe  witness  was 
tbere  living  within  the  Jurisdiction  of  tbe 
court  and  would  testify  as  stated. 

There  waa  no  evidence  of  threats  of  vio- 
lence by  the  accused  towards  the  prosen>- 
trlx,  or  any  one  else,  made  In  her  presence 
before  the  criminal  act  There  was  evida>ce. 
however,  that  immediately  afterward,  noA 
before  their  separation,  accused  said  to  tbe 
prosecutrix,  if  she  told  h»  father,  1m 
would  kill  him,"  evidently  meaning  tbat  ac- 
cused would  kill  her  father.  This  evidence 
was  admitted  to  explain  the  silence  of  imK- 
ecutrix  for  some  three  months  afterward,  in 
Instructing  the  Jury  the  court  said,  in  part : 
"The  court  fortber  Instructs  tbe  Jnry  tbat 
forces  as  used  in  this  instroctlou,  does  not 
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mean  oEdnslTely  physical  force  applied  to 
the  peraon  at  the  proaecntrlx ;  but  tbat  force 
was  need.  If  tbe  prosecutrix  was  made  to 
Tleld  throng  fear  caused  1^  ttareats  of 
Tloloice  and  Injury  flien  made"  The  threats 
proven  were  not  claimed  by  tbi6  prosecntKm 
to  have  been  made  to  Induce  her  snbmisaion. 
No  threats  of  violence  to  her  to  coerce  her 
will  were  made  before  the  act  In  view  of 
the  evidence,  we  think  the  language  of 
the  instruction  was  misleading,  and  preju- 
dicial error.  Undoubtedlr  it  is  the  law 
that.  If  the  rapist  coerces  the  temale  Into 
yielding  through  fear  caused  by  what  be 
threatens  or  does,  her  will  Is  as  completely 
subdued  by  force  as  If  be  vloloitly  took  hold 
of  her  and  held  her  against  her  will.  The 
use  of  the  word  "force"  has  reference,  solely 
to  the  will  of  the  female.  Though  force  was 
used.  If  she  does  not  object,  being  conscious 
of  the  act  and  purpose,  or  finally  consent 
without  coercion,  It  Is  not  criminal.  If  she 
declared  "she'll  ne'er  consent,  yet  consenting," 
DO  force  or  threats  being  used  to  override 
ber  own  will,  the  act  Is  not  rape. 

The  Judgment  must  be  reversed,  and  the 
cause  Is  remanded  for  anotbw  trial,  under 
proceedings  not  Inconsistent  herewith. 


GOMMONWBAI/CH  v.  WOBLFBU 
(Court  of  Appeals  of  Kentucky.  BepL  22, 1906.) 
1.  WiTNKSsBs— Husband  aiid  Wm-GoH- 

PBTBNCr. 

On  a  trial  noder  Cr.  Code  Prac.  {  150,  on 
the  iBsne  of  the  sani^  of  one  Indicted  tor  crime, 
the  wife  ofathe  aceoMd  is  not  a  competent  wtt- 
aess. 

[Ed.  Note.— For  cases  fai  see  voL  60i 

Cent  Dig.  Witnewea,  f  124.] 

2l  CannnAL    Law  —  Atpcai.  —  Habulbss 
Bbbob. 

Where,  on  a  trial  ander  Or.  Code  of  Prat 
1 166,  on  the  lifta«  of  the  sanity  of  one  indicted 
for  crime,  every  fact  testified  to  the  wife 
of  the  accused  was  shown  by  witnessess  whose 
testimony  was  nncontroverted.  ttie  error  In  per- 
mitting the  wife  to  testify  was  not  prejudicial. 

[Bd.  Note. — For  cases  in  point,  ass  voL  iA, 
Cent  Dig.  Criminal  Law,  I  Sm.} 

8.  Saur-Tbiax.  Of  Dbrrdart's  Sahitt— 
Tbstihont  or  Fhtsioxaits— Cohpetenct. 

On  a  trial  under  Cr.  Code  Prac.  S  IHG,  on 
the  issue  of  the  sanity  of  one  Indicted  for  crime, 
physichtna  who  had  examined  or  treated  the  ac- 
cused, or  who  had  sofflcient  fscts  before  them 
to  make  their  opinion  of  any  value,  were  oam- 
petent  wltneases. 

[Ed.  Note. — For  cases  In  point,  see  vol.14. 
Cent  Dig.  Criminal  Law,  |  1069.] 

4.  Saue  —  Trial  of  Isbub  or  DirxvoAKT's 

Sanity. 

The  inquiry  on  a  trial  under  Or.  Code  Prac. 
i  156,  on  the  issue  of  the  sanity  of  one  indicted 
for  crime,  is  whether  be  is  saoe  enough  to  ap- 
preciate nis  situation,  to  act  advisedly  in  in- 
forming bto  counsel,  and  to  rationally  conduct 
bis  case. 

Appeal  from  Circuit  Court  Kentm  County. 

'To  be  oflBdally  repented." 

Oeorge  Woelfel  was  Indicted  for  crime,  and 


from  a  Judgment  adjudging  him  insane  the 

commonwealth  appeals.  Affirmed. 

M.  L.  Oalvln,  N.  B.  Hays,  Atty.  Oen..  and 
OL  H.  Morris,  tor  the  Commonwealth. 

H0B80N,  O.  J.  Appellee  was  Indicted  for 
the  crime  of  malicious  shooting  with  Intent 
to  kill ;  and,  an  affidavit  being  filed  by  a  physi- 
cian to  the  effect  that  he  was  of  unsound 
mind,  the  court  ordered  a  Jury  Impaneled  to 
Inquire  as  to  his  sanity  under  section  166  of 
the  Criminal  Code  of  Practice,  which  la  as 
follows:  "If  the  court  shall  be  of  opinion 
that  there  are  reasonable  grounds  to  believe- 
that  the  defendant  is  Insane,  all  proceedings 
in  the  trial  shall  be  postponed  until  a  Jury 
be  empanelled  to  Inquire  whether  the  defmd- 
ant  is  of  unsound  mind,  and  if  the  Jury  find 
that  be  Is  of  tmsound  mind,  the  court  shall 
direct  that  he  be  kept  in  prison  or  cmveyed 
by  the  sberift  to  the  nearest  lunatic  asylum^ 
and  there  kept  In  custody  by  the  officers  there- 
of until  he  be  restored,  when  he  shall  be  r»- 
tnmed  to  the  sheriff  on  demand,  to' be  recon- 
veyed  by  him  to  the  Jail  of  the  county." 

The  rule  governing  this  proceeding  Is  thus 
stated  In  Bishop  on  Criminal  Procedure,  || 
666-668: 

"Sec.  666.  Present  insanity  Implies  a  dis- 
ability to  employ,  control,  or  discharge  coun- 
sel. And  the  doctrine  is  believed  to  be  that 
when  the  court  sees  a  reasonable  grouud  to 
Institute  or  persevere  In  this  defense,  it 
will  take  care  that  the  prisoner  has  suitable 
counsel  therein,  whom  It  will  not  permit  him 
to  reject  restrain,  or  dismiss.  An  Insane 
man  cannot  even  plead  to  an  Indictment 
Therefore,  If,  at  the  arraignment  counsel 
have  reason  to  suppose  their  client  too  in- 
sane properly  to  take  his  trial,  they  should 
make  the  objection.  This,  it  is  believed,  can 
be  adequately  done  orally  to  the  court  Or 
the  objection  may  proceed  from  a  third 
person  on  affidavit  Or  the  court  may  take 
it  on  its  own  observations.   •   •  * 

"Sec.  667.  The  time  to  which  this  Inquiry 
relates  Is,  It  Is  perceived,  the  presentr-wbat 
1m  the  mental  ccmdition  now,  not  what  It 
was  when  the  offense  was  committed.  And 
the  test  of  insanity  is  not  precisely  the  same 
as  tm  the  main  Issue,  but  It  is  whether  the 
prisoner  is  competent  to  make  a  ratioial 
defense. 

."See.  668.  The  object  of  this  Inquiry  be- 
ing, in  the  main,  to  inform  tiie  Judge,  It  seema 
that  he  need  not  limit  the  evidence  1^  strict 
rules.  The  prisoner,  for  example,  may  be 
permitted  to  make  statements  and  observa- 
tions to  the  court  and  the  Jury,  and  what 
I  the  latter  see  and  hear  of  him  they  may  take 
into  the  account  *  •  *  The  Jury's  flnd- 
Ing,  on  this  prellmlnaty  question,  that  the 
prisoner  Is  not  Insane,  Is  not  to  be  recdved 
as  evidence  against  him  on  the  trial  of  the 
main  Issue.** 

On  the  trial  before  the  Jury  the  court,  ovw 
the  objection  of  the  conunonwealtli,  allowed 


Digitized  by  Google 


1062 


88  SOUTHWESTBBN  RBPORTBR 


CKy. 


tbe  defend&nf B  wife  to  testify  In  bis  behalf, 
and  at  the  coifcluslon  of  the  evidence  on  be- 
half of  tbe  defendant  tbe  court  refoeed  to 
allow  the  commoQwealth  to  prove  by  three 
pbyedclana  that  the  defendant  could  on  that 
day  make  a  rational  defense  to  the  criminal 
charge  against  him.  At  the  conclusion  of  the 
evidence  the  court  Instructed  the  jury  that.  If 
they  believed  from  all  the  evidence  that  the 
defendant  was  a  person  of  unsound  mind  at 
that  time,  they  should  so  find,  and  refused 
Instructions  asked  by  tbe  commonwealth  to 
the  effect  that  unsoundness  of  mind  In  a  trial 
of  this  sort  is  that  condition  of  mind  where 
the  defendant  Is  Incapable  of  remembering 
the  past  events  of  his  life  and  presenting 
them  to  his  counsel,  or  of  appreciating  whet 
Is  going  on  about  him,  or  of  making  a  ra- 
tional defense  to  the  criminal  charge  against 
him.  The  jury  found  the  defendant  of  un- 
sound mind,  and  tbe  commonwealth  appeals. 

A  wife  is  not  a  competent  witness  for  her 
husband,*  and.  while  tbe  inquiry  here  is  not 
limited  by  the  strict  rules  of  evidence,  the  re- 
sult of  it  is  to  protect  tbe  defendant  &om 
trial  and  punishment  If  found  of  unsound 
mind,  and  Us  wife  can  no  more  testify  for 
blm  on  tbls  Issue  tban  on  any  otber.  But 
every  fact  testlfled  to  by  the  wife  was  In 
effect  proved  by  othw  witnesaes,  whose  testi- 
mony was  uncontroverted,  and  we  do  not  see 
that  the  conunonwealth  was  prejudiced 
tbe  admission  ot      wife  u  a  witness. 

The  testimony  of  tbe  three  physicians  offer- 
ed on  behalf  of  tbe  commonwealth  Aould 
have  been  admitted.  If  a  proper  toundatloD 
had  been  laid ;  but  it  Is  not  shown  that  the? 
bad  ever  examined  or  treated  tbe  defendant,  or 
that  they  in  any  way  had  sufficient  facts  be- 
fore than  to  make  ibelr  opinion  of  any  vaJoe 
to  tbe  Jury.  The  jury  had  before  them  the 
conduct  of  the  defendant,  and  be  was  also 
before  them. 

Tbe  rule  In  a  proceeding  of  this  kind  Is 
that  the  inquiry  la  whether  the  accused  Is 
Bane  enoi^h  to  appreciate  his  sltuatton,  to 
act  advisedly  In  Informii^  his  counsel,  and  to 
rationally  and  intelligently  conduct  his  case, 
so  as  to  secure  falm  a  fair  and  Impartial 
trial  1  Robinson  on  Criminal  Iaw,  p.  38; 
Carr  on  Trial  of  Lunatics,  p.  92 ;  Freeman  t. 
People,  4  Denio,  9,  47  Ani.  Dec.  216;  Ouag- 
ando  V.  State,  41  Tex.  828.  Tbe  principle 
governing  where  the  defendant's  mind  la 
diseased  is  not  different  from  that  where  he 
is  suffering,  from  disease  trxm  some  otber 
organ.  He  must  be  in  a  condition  to  conduct 
his  case  rationally  and  intelligently,  so  that 
he  may  have  a  fair  trlaL  The  court  should 
have  Instructed  tbe  Jury  as  above  indicated ; 
but  under  all  the  evidence  we  have  great 
doubt  that  tbe  instruction.  If  given,  would 
have  affected  the  result 

Under  the  facts  shown  by  tbe  record  we 
are  satisfied  that  the  ends  of  Justice  will  not 
be  promoted  by  a  new  trial.  The  defendant 
is  in  an  Insane  asylum,  and  when  he  is  re- 


stored to  his  mind  may  be  trleA  for  tlie  of- 
fense charged  against  him. 
Judgment  affirmed. 


McLBMORH  et  al.  T.  8BBRBB  COAL  ft 

MINING  CO.  et  al. 
(Court  of  Appeals  of  Kentucky.  Sept.  32,  1905.) 
1.  Death  bt  WKonorui.  Act— RBFoaai.  or 

AOUIMISTBAIOB  TO  SUX— RlQHT  OF  WiDOW 

AND  CniI.DBEN. 

Wljere  on  administrator  and  me  respon- 
sible for  the  negligeot  d«atfa  of  another  c<ki- 
spire  together  to  prevent  a  suit  for  the  negll- 
gent  deatti,  the  widow  and  children  ot  decedent 
may  roe.  though  Coast  I  241,  and  Civ.  Code,  f 
21,  provide  that  an  action  for  wrongful  death 
Bhall  be  prosecuted  by  the  personal  representa- 
tive for  the  benefit  of  the  widow  and  children 
of  the  decedent  and  thoa^  Ky.  St  1903,  f  3SS2. 
authorizes  tbe  administrator  to  settle  any  claim 
for  damages  (or  a  wrongful  df«tii ;  GivTCode.  I 
24,  Droviding  that  If  the  conseot  ot  one  wbo 
Bhonld  be  joined  as  plalntUC  cannot  be  obtained, 
he  may  be  made  denbdant. 

[Ed.  Note.— For  cases  in  point  see  voL  15^ 
CenL  Dig.  Death.  H  35-46;  vol.  22,  Cent  Dig. 
Kxecutora  and  AdministtatorSi  |  1600.] 

Appeal  from  Circuit  Court,  Webster  Coun- 
ty. 

"To  be  officially  reported." 

Action  by  Nancy  B.  McLemore  and  othen 
against  the  Sebree  Coal  ft  Mining  Company 
and  another.  From  a  indgmmt  rt*smi<Hrii>g 
the  petition,  plaintiffs  appeaL  Rermed. 

R.  I*  Qreene^  Bourland  ft  Hunt,  Proctor 
ft  Herdman,  and  Jno.  L.  Dorsey,  for  appel- 
lants. C.  W.  Bennett,  Buket  ft  Barker,  and 
Gordon,  Gordon  ft  Oox,  tor  appellees. 

SBTTUD,  J.  This  action  was  inatitiited  In 
the  Webster  drcolt  court  a^dost  apfidlee 
the  Srtnree  Ooal  ft  Mining  Company  by  the 
appellant  Nancy  B.  Mxl^eiaan,  wUow  of 
Thomas  J.  McLemore.  deceased,  and  their 
eight  dilldren  (six  of  them  inCuita,  mtav  by 
their  mother  as  next  fiiend),  to  recorer  ^23. 
000  damages  for  the  death  of  the  husband 
and  father  firom  a  fall  in  aniellee'B  mine 
shaft,  alleged  In  the  petition  to  have  been 
caused  by  its  gross  negligence;  tbe  aeeedmt 
being  at  tbe  time  an  anplor£  of  appeOee. 
In  addition  to  stating  a  cause  of  action  (or 
Ibe  death  of  Tbtnnaa  J.  HcLeDuiceb  tbe  peti* 
tlon  furtber  amv  in  substance  that  after 
his  defttb  aivellee  B.  Jj.  Ciaxtim  was  appcrfnt- 
ed,  gave  bond,  and  duly  qualified  as  admln- 
IstratOT  of  his  estate;  that  bis  ajiptdntmait 
and  qualification  as  administrator  were  pro- 
cured by  appellee  with  the  wnagfU  and 
fraudulent  Intent  to  protect  itseU  from  lia- 
bility for  damages  tax  Its  negUgence  in  caos- 
Ing  tbe  death  of  Thomas  3.  McLemore;  that 
Claxton  waa  at  the  time  of  bis  appotntamt 
and  qualification,  and  la  now,  In  tlie  cmpkty- 
ment  of  appellee,  and  has  entered  Into  «^ 
luslon  with  it  to  prevent  salt  against  it  f<>r 
the  death  of  the  decedent,  and  has  reCiucd 
to  sue  appellee  for  bis  death,  thtm^  request- 
ed hy  aroellants  to  do  so;  that  be  abM>  n- 
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tuBed.  to  resign  hl>  admlnlstratonUp  with 
the  fntidiilent  Intent  to  defeat  appeUants* 
dalm  and  ob«tnict  their  suit,  for  which  rea- 
son* be  was  made  a  party  to  the  action,  and 
Joined  wltb  appellee  the  Sebree  Coal  ft  Min- 
ing Oompany  as  a  defendant  The  appel- 
lees filed  a  Bpecial  demnrrer  to  the  petition 
upon  tbe  ground  of  all^^ed  mlajolndw  of 
partlea,  want  of  capacity  In  the  appellants 
to  sn^  and  want  at  jurisdiction  of  the  par- 
ties by  the  court  The  demurrer  was  sus- 
tained by  the  lower  court  Appellants  fall- 
ing to  plead  tnrthw,  the  petition  was  dls- 
missed,  and  of  tliat  Judgment  they  now  com- 
plain. 

The  danurrer  was  tnstalned  upon  the 
ground  that  the  action  conld  not  be  main- 
tained by  the  widow  and  ctaildroi  of  the  de- 
cedent, but  should  have  be»  brone^t  If  at 
all,  tbe  admlnlBtratOT  akme.  It  is  Instoted 
for  appellees  Qmt  the  right  to  recover  dam- 
ages for  the  death  of  a  person  resuitliu;  tetaa 
the  negligoice  of  anothw  Is  confined  1^  sec- 
tlini  SWl.  Oonst.  section  8,  Ky.  St  1906.  and 
sectkm  21,  &v.  Code,  to  the  personal  rep- 
resentatlTe  of  tbe  decedent,  and  that  by  tfaa 
proTlslanB  of  section  8882,  Ky.  St  1908,  he 
alone  may  "compromise  and  settle  any  claim 
or  demand  Cor  damages  growing  out  of  Injury 
to  or  the  death  of  the  decedent"  and  that  Inas- 
fflnch  as  appellants  hare  elected  to  sne  un<ler 
thestatnte-tbatlB,  for  the  death  of  decedent— 
<"<twifl  of  at  the  common  law,  to  recorcr  for 
bis  sufferings,  they  are  attempting  to  assert  a 
dftinapd  for  which  only  th«  administrator  may 
ana,  ttedonbtedly  tiie  rl^^t  of  action  in  sndi 
a  case  as  this  is  in  tbe  pwsonal  repreeenta- 
tlve,  but  tbe  stotuto  which  glres  btan  the  right 
oC  action  as  clearly  makes  the  widow  and 
children  of  the  decedent  the  benefldarlea,  for 
they  take  tbe  damages  recovered.  The  per- 
sonal pmpatj  <a  an  Inteatoto  doea  not  pass 
to  w  vest  In  the  faetar  at  law,  but  tbe  personal 
r^^eaentative  appointed  aa  provided  by  law. 
If  snit  be  necessary  for  tbe  recovery  of  a  de- 
mand due  the  estate  of  an  Intestat^  It  must 
be  bron^t  the  porsonal  r^nreaentatlve ; 
but  If  he  fall  to  em  tbe  debtor,  and  refuse 
on  demand  of  tbe  htf  r  at  law  to  do  so,  the 
latter  may  bring  tbe  action  by  making  tbe 
admlnlatrator  a  defoidant  The  same  ik 
true  as  to  guardian  and  ward,  trustee  and 
cestui  qne  trust  This  doctrine  Is  supported 
by  nnmerons  authorities.  Brunk  v.  Means, 
11  B.  Mm.  216;  HeOhord  v.  Fisher,  13  B. 
Mon.  194;  Roberts*  Adm'r  v.EaleB,  10  Ky. 
Law  B^.  860 ;  lioyd  v.  Loyd,  46  S.  W.  486, 
20  Kj.  law  Rep.  847.  The  same  rule  obtains 
where  an  administrator  or  guardian  refuses 
to  defend  an  actton  gainst  the  estate  ot  the 
intestate  or  ward.  In  which  evmt  the  heir  or 
ward  may  interpoee  and  be  permitted  by  the 
court  to  defend.  Indeed,  tiUs  rule  is  recog- 
nized by  Oie  Civil  Code,  seetliHi  24  of  which 
provides:  "But  If  omsent  of  one  who  should 
be  Joined  as  plalntUf  cannot  be  tditained, 
be  may  be  made  a  defendant  tiia  reasim  being 
stated  in  the  petition." 


Mo  reastm  Is  p»oelved  for  not  applying 
ttie  foregoing  wise  and  aalutory  rule  to  tbe 
case  at  bar.  Indeed,  a  greats  reason  ezlBts 
tor  doing  so  than  in  any  of  the  cases  dted. 
for  here  the  avoment  Is  made,  not  mly  that 
the  admlnlBtrator  has  refused  to  comply 
with  the  demand  made  upon  blm  by  the  wid- 
ow and  children  of  the  Intestate  to  sue  ap- 
pellee  Sebree  Coal  ft  Mining  Company,  but 
that  he  has  entered  Into  a  fraudulent  collu- 
sion wl^  It  to  prevent  tbe  bringing  of  the 
actbm,  that  It  may  escape  liability  for  the 
deaUi  of  the  intestate  alleged  to  have  been 
caused  by  Its  n^Ugence^  and,  furthw,  that 
the  fraudulent  collusion  also  went  to  tbe  ex- 
tent of  procuring  the  appointment  of  the  ad- 
ministrator for  the  purpose  of  preventing 
the  bringing  of  ^  actloa  Tbe  danurrer 
admits  the  truth  of  the  averments  of  fraud 
and  collusion  contained  In  the  petition,  and 
also  the  allied  facte  manlfestinr  the  ap- 
pellanto*  cause  of  action.  Hie  reason  of  tbe 
rule  allowing  the  appellanto  to  maintain  tbis 
action  by  making  the  administrator  a  de- 
fendant la  as  manifest  as  would  be  the  in- 
justice of  refusing  them  the  right  to  do  so. 
A  wrongdoer  should  not  be  permitted  col- 
lusion and  fraud  to  procure  tbe  appointment 
of  an  adnUnlstrator  and  control  him,  to  de- 
feat an  action  and  recovery  for  the  death  of 
his  intestate  caused  by  the  negligence  of  such 
wrongdoer,  as  here  <diai^,  and  admitted  by 
the  demurrer. 

Judgment  reversed,  and  cause  remanded, 
with  directions  to  the  loww  court  to  overrule 
the  demurrer  to  the  petition,  and  for  further 
proceedings  conslet^t  with  this  opinion. 

FOX  V.  COMMBROIAL  PBBSS  OO. 
(Court  of  Appeals  of  Eentncky.  Sept.  28, 
1909.) 

1.  EsTOppEii— Gboundb. 

A  third  person  represented  to  plaintUf  ttiat 
he  had  a  contract  with  a  newspaper  company  to 
sell  all  copies  of  tbe  paper  within  a  certain  terri- 
tory. Plaintiff  reLled  on  the  representations  and 
paid  tbe  third  person  a  specified  stun  (or  bis 
rights.  Thereafter  the  company  recognised 
plaintiff  as  the  owner  of  the  third  person's 
rights.  Held  insofficient  to  estop  tbe  company 
from  asserttngr  that  the  third  person  had  no 
contractual  rights:  it  not  being  shown  that  it 
knew  the  terms  of  the  contract  between  plain- 
tiff and  the  person. 

[Ed.  Note. — For  cases  in  point  see  voL  1& 
Cent  Dig.  Estoppel,  §S  128-132.  242-246.] 

2.  CONTSACTS — TkBUINATIOR. 

A  contract  whereby  a  company  agrees  to 
give  a  person  the  exclusive  right  to  atill  Its 
newspaper  in  a  territory  described  so  long  as 
tbe  company  should  publish  it  terminates  on  the 
company  going  out  oi  basiuesB. 

Appeal  from  Circuit  Court,  J^eraon  Comi- 
ty, Common  Pleas  Branch,  Third  ZMvlsion. 

"Not  to  be  officially  reported." 

Action  by  Joseph  Fox  against  tbe  Com- 
mercial Press  Company.  From  Judgmmt  difr 
missing  the  petition,  plaintiff  appeals.  Af- 
firmed- 

Wirgman  ft  Und«wood  and  Balrd  ft  Bleb- 
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ardson,  for  appellant.  Bodley,  Baakln  & 
Flezner  and  C.  B.  Robinson,  tor  appellee. 

HOBSON.  O.  J.  Appellant  complains  of 
the  judgment  of  the  circuit  court  dlsmlBslng 
on  demurrer  bis  petition  seeking  the  recovery 
of  $S00  damages  of  appellee.  The  material 
part  of  his  petition  Is  as  follows:  "That 
about  eight  years  ago,  one  Charles  Herrman 
represented  to  plaintiff  that  he  was  the  sole 
owner  of  a  certain  exclusiTe  right  and  priv- 
ilege to  sell  and  deliver  any  and  all  copies 
of  the  newapapor  published  by  the  Louisville 
Press  Ckimpany  within  the  following  bounded 
territory  in  the  city  of  LonlsvUle,  towit: 
[Here  follows  boundary.]  That  said  Hot- 
man  further  represttited  to  plaintiff  fliat  lie 
[said  Herrman]  was  onder  a  corresponding 
liability  to  faithfully  and  promptly  deliver 
said  newspapers  in  said  boundaries,  and  that 
said  Louisville  Press  Company  was  bound  to 
Bell  to  said  Herrman,  from  time  to  time,  as 
many  copies  of  said  newspaper  as  might  be 
necessary  to  supply  subscribers  In  said  bound- 
aries, so  long  as  said  Lonisrllle  Press  Com- 
pany  should  publish  such  newspapers,  and  so 
long  as  be  [said  Herrman]  should  faithfully 
and  promptly  deliver  said  newspapers  In  said 
boundaries  and  promptly  pay  said  Loolsville 
Press  Company  for  said  newspapers.  That 
said  Herrman  further  represented  to  plain- 
tiff that  should  he  [said  Herrman]  fall  to 
faithful^  and  promptly  deliver  said  news- 
papers In  said  boundaries,  or  fail  to  prompt- 
ly pay  said  Louisville  Press  Company  for 
said  newspapers,  then  said  Louisville  Press 
Company  should  have  the  right  to  require 
said  Herrman  to  relingnlsh  said  right  to  It 
upon  paying  Mm  the  reasonable  value  there- 
of, and  after  having  notified  him  that  be  was 
not  delivering  said  papws  promptly  and 
faithfully  In  said  boundaries,  or  that  be  was 
not  promptly  paying  said  Louisville  Press 
Company  for  said  papers,  and  after  having 
given  him  a  reasonable  time  within  which  to 
sell  or  dispose  of  said  right  himself  to  a  com- 
petent person  who  would  perform  all  of  said 
obligations.  That  said  Herrman  further  rep- 
resented to  plaintiff  that  he  [said  Herrman] 
had  been  authorized  by  said  Louisville  Press 
Company  to  sell  and  dispose  of  said  right, 
with  all  of  its  ^oluments  and  obligations, 
to  any  responsible  and  reliable  person,  and 
said  Herrman  offered  to  sell  said  right  to 
plaintiff  for  the  sum  of  $300.  That  plaintiff 
relied  on  the  representations  thus  made  by 
said  Herrman,  and  paid  said  Herrman  $300 
for  said  right  The  said  Louisville  Press 
Company  thereupon  accepted  the  plaintiff  In 
the  place  and  stead  of  said  Herrman  In  the 
exercise  and  ownership  of  aald  right,  and  rec- 
ognized and  admitted  the  ownership  of  plain- 
tiff of  such  right  as  represented  by  said  Herr- 
man. That,  had  not  said  Louisville  Press 
Company  thus  accepted  blm  In  the  place  and 
stead  of  aald  Herrman,  he  would  have  de- 
iiiaiulod  and  recovered  from  said  Herrman 
said  $30a  That  at  the  time  aald  representa- 


tions were  made  to  plaintiff  by  said  Herrman, 
and  at  tlie  time  plaintiff  was  accepted  in  tbe 
place  and  stead  of  said  Hertmu  br  wmU 
Loolavllle  Frew  Ooimpaay,  and  tar  a  loag 
time  sabaeqwikt  thereto,  aald  LoolsTllle  Pnn 
Company  was  a  corporatton  organised  nnder 
and  existing  by  virtoe  of  tbe  laws  at  tike  state 
of  Kentucky,  with  poww  to  make  contracts 
and  to  sue  and  be  sued  In  Ito  corporate  name. 
That  plaintiff  continually  exercised  and  held 
said  right,  and  continuosly,  faithfully,  and 
promptly  delivered  said  newspapers  In  said 
boundaries,  and  promptly  paid  said  Lonla- 
vllle  Press  Company  tor  said  newspapers  un- 
til the  day  of  ,  1902,  at  whldi 

date  the  defoidant,  Commercial  Press  Com- 
pany, purchased  from  said  Louisville  Press 
Company  the  business  and  good  will  of  said 
Louisville  Press  Company.  That  at  said 
time  plaintUTs  right  was  very  valuable  to 
him,  and  the  obligation  of  plaintiff  to  faitb- 
fully  and  promptly  deliver  said  newspapers 
In  said  boundaries  and  to  promptly  pay  said 
Louisville  Press  Company  for  said  news- 
papers was  a  valuable  asset  of  said  Louis- 
ville Press  Company,  and  was  so  considered 
by  the  defendani;  Granmetcta!  Press  Com- 
pany, in  making  said  purchase.  That  nptxi 
said  purchase  being  made  the  defmdant 
continued  tbe  publication  of  said  newspapers, 
but  gradually  changed  the  name  ot  said  pob- 
lication.  That  defendant  recognised  the 
platotlff*8  exclusive  right  to  sell  and  deliver 
its  newspapers  in  said  boundaries,  and  that 
defendant  also  exercised  ito  right  to  reqnlie 
plaintiff  to  deliver  said  newspapers  In  said 
boundaries  promptly  and  faithfully  it^m  to 
pay  defendant  promptly  for  said  newspapers; 
and  platotlfl  says  that  he  did  promptly  mnd 
faithfully  deliver  In  said  boundaries  the 
newspapers  published  by  the  def«>dant,  and 
did  promptly  pay  defendant  fw  same,  until 
February  14, 1003.  That  a  short  time  before 
this  date,  and  after  defendant  had  ancoeeded 
in  establishing  itself  in  the  good  will  sold  by 
the  aforesaid  Louisville  Pren  Company,  de- 
fendant demanded  that  plaintiff  sell  to  it 
platotUTs  said  right  tor  the  sum  of  $75.  That 
plaintiff  refused  to  accede  to  said  demaiHte. 
and  thereupon,  on  February  14,  1903.  defend- 
ant did,  without  any  fanlt  on  tbe  part  of  tbe 
plaintiff,  wrongfully  refuse  timeafttt  to  sell 
the  plaintiff  any  of  Its  newspapws  to  be  sold 
by  plaintiff  in  the  aforesaid  boundaries,  and 
Informed  plaintiff  that  it  would  no  kkngu' 
recognize  plalntlfTs  said  exclusive  right  and 
privily  to  sell  and  deliver  said  new^Hpeni 
in  said  boundaries,  and  oonvorted  said  right 
and  privilege  to  its  own  use,  thus  deprlvliue 
platotlff  thereof.  That  said  rlgbt  was  rea- 
sonably worth  the  sum  of  $900  at  said  time. 
Wherefore  plaintiff  prays  Jndgmei^  scslnst 
the  defendant  for  $300,  with  Interest  tikwcos 
at  the  rate  of  6  per  cent  per  annum  from  ttis 
14th  day  of  February,  U09^  tor  bis  costs 
herein  expoiddd*  and  flic  all  sUur  pvopw 
rellaf.** 
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It  will  be  obserred  fliat  It  to  Btmply  char- 

sed  In  the  petition  tbat  Hemnon  represented 
to  the  plaintiff  that  be  (Herrman)  bad  a  cer- 
tain contract  with  the  LonlsTllle  Frees  Com- 
pany. It  la  nowhere  averred  that  Hemnau 
in  fact  had  the  contract  with  that  company 
which  la  Set  up  in  the  petition.  All  that  Is 
stated  in  the  petition  may  be  tme,  and  Herr- 
man may  have  had  no  contract  at  all  with 
the  LoTilsTille  Press  Company.  It  Is  not  aver- 
red that  the  plaintiff  paid  Herrman  $300  upon 
the  faith  of  any  representatloiw  made  to 
him  by  the  Louisville  Press  Company,  or 
that  plaintiff  was  In  any  manner  induced  by 
the  Louisville  Press  Company  to  make  the 
contract  with  Herrman  and  pay  him  $300. 
It  Is  simply  averred  that  the  plaintiff  relied 
upon  the  r^resentations  made  by  Herrman 
and  paid  Herrman  $300  for  his  rights,  and 
thereupon  the  Louisville  Press  Company  ac- 
cepted plaintiff  in  place  of  Herrman  and  rec- 
ogDlzed  and  admitted  the  ownership  of 
plaintiff  of  such  rights  as  represented  by 
Herrman,  and  but  for  this  he  would  have 
demanded  and  recovered  from  Herrman  his 
$300.  This  is  not  sufficient  to  create  an  es- 
toppel, tor  the  plaintiff  had  already  parted 
with  his  money,  and  It  Is  not  even  shown 
that  the  Press  Company,  In  accepting  plaintiff, 
knew  what  representations  Herrman  had 
made,  or  knew  that  plaintiff  was  relying  on 
its  action  in  any  way  when  it  admitted  that 
he  owned  the  rights  of  Herrman.  There  is 
nothing  in  the  petition  to  show  that  the 
Louisville  Press  Company  authorised  Herr- 
man  to  make  the  ctmtract  with  plaintiff,  or 
that  he  was  its  agent  in  making  It  No  prin- 
ciple of  agency  therefore  applies,  and  the 
estoppel  fails,  because  It  la  not  shown  that 
the  Press  Company  knew  what  was  the  con- 
tract between  the  plaintiff  and  Herrman,  or 
that  it  should  have  known  that  Its  conduct 
was  misleading  the  plaintiff  In  any  way.  An 
agent's  authority  cannot  b«  ahown  by  his 
own  representations. 

The  plaintiff  oijoyed  bis  contract  for  eight 
years.  The  contract  was  represented  by 
Herrman  to  be  that  he  was  to  sell  the  paper 
as  long  as  the  Ijoolsvllle  Press  Company 
should  publish  it  This  the  plaintiff  did. 
The  Louisville  Press  Company  sold  out  to 
the  appellee  and  no  loDKcr  publishes  the 
papw.  We  do  not  think  that  the  contract, 
fairly  construed,  can  mean  that  appellant 
was  bound  to  sell  the  newspaper  in  the  dis- 
trict named  if  It  was  published  by  another, 
or  that  he  would  have  been  liable  to  an  ac- 
tion by  the  Commercial  Press  Company  if  he 
bad  been  sued  by  It  for  refusing  to  sell  its 
papers  after  It  bought  out  the  old  company. 
It  was  a  persona]  contract  between  the  plain- 
tiff and  the  old  company.  The  purchasing 
corporation  did  not  asaume  the  obligations 
of  the  old  company  simply  by  buying  its 
paper,  plant,  and  good  will.  Such  a  con- 
tract as  the  plaintiff  alleges  did  not  run  with 
the  prop^tgr.  The  rule  la  that  contracts  in- 
definite at  to  duration  may  be  tomlnated 


by  eltbo*  party  at  wUL  A  eontract  to  far- 
nlsh  a  certain  man  with  newqupen  to  aell 
as  long  as  the  company  published  the  news* 
pap^  must  be  presumed  to  have  been  inttfid- 
ed  as  simply  the  company's  obllgatl(m,  and 
to  oeaae  wben  the  c(»npaiiy  went  out  of  bual- 
nesa. 

Judgment  affirmed. 


BOABD  OF  TRU8TB1DS  OF  FOBDSVILUB 

at  aL  V.  POSTBL  at  al. 
(Court  of  Appeals  of  Kentucky.    Sept  20, 

190S.) 

1.  TKom — ^FoLLOwino  Trust  Fumw — Saia 
or  Void  Bonds— Bight  ot  Boin>miu>BB8. 

The  holders  of  void  bonds  Issaed  by  a  school 
district  in  violation  of  Const  $  1Q7,  may  obtain 
relief,  under  the  doctrine  that  egalty  follows 
a  fund,  on  showing  that  the  proceeds  of  tlie 
bonds  were  used  exclusively  in  procnrlng  a 
lot  schoolhoQse  thereon,  and  sdiool  fnmltare. 

2.  Saub — Statdkwt  Pbovisions. 

Ky.  St  1903,  I  2353,  providing  that  when 
a  deed  shall  be  made  to  one  person  and  the  con- 
sideration shall  be  paid  by  another,  no  trust 
shall  result  bnt  this  shall  not  apply  to  a  case 
where  a  grantee  takes  a  deed  in  his  name  with- 
out the  couBent  of  the  person  paying  the  con- 
sideration, does  DOt  affect  the  equitable  doctrine 
that  equity  followu  a  fund  and  compels  a  resti- 
tutioD,  ss  loQs  as  it  can  be  Identified. 

8.  AFFBAI.  —  I1aBHI£SS     jBBBOB  —  JUDGMENT. 

Where  hoods  iesned  by  a  school  district 
are  void,  and  the  proceeds  are  used  In  the 
erection  of  a  schoolhouse,  that  the  jodgmeot  in 
favor  of  the  holders  of  the  boods  In  a  suit  to 
follow  the  proceeds  there<tf  provides  for  a  con- 
veyance to  them  of  the  pTO[>erty,  instead  of  a 
sale  thereof,  is  not  prejadicial,  where  the  prop- 
erty is  not  of  more  value  than  the  fund  de- 
rived from  the  bonds. 
4.  Pasties— Real  Pabtt  ik  Intisest. 

The  holders  of  bonds  illegally  issued  by  a 
school  district  stand  In  the  place  of  the  original 
purchasers  of  the  bonds,  and  may  maintain  a 
suit  in  their  name  as  the  real  party  in  in- 
terest to  recover  from  the  inroceeds  of  the  prop- 
erty purchased  by  the  proceeds  of  the  sale  of 
the  bonds  ti^e  amount  due  them. 

Appeal  from  Circuit  Court  Ohio  County. 

"To  be  officially  reported." 

Action  by  John  Philip  Postel  and  others 
gainst  the  board  of  trustees  of  Fordsville 
and  ottaere.  From  a  Judgment  for  plaintiffs, 
defendants  appeal  Affirmed. 

Glenn  &  Bingo,  for  appellants.  B.  B.  And- 
erson. Geo.  W.  Jolly,  and  G.  B.  Likens,  for 
appellees. 

HOBSON,  a  J.  In  tbe  year  1807  the 
trustees  of  tbe  Fordsvllle  graded  commwi 
school  district  Issued  bonds  to  the  amount  of 
$4,000  on  bttbaU  of  the  district  for  tbe  pur- 
pose of  piDvldlDg  It  with  a  lot,  sduolbouse. 
and  suitable  fomlture.  Tbe  bonds  were  sold, 
and  the  trustees  used  the  proceeds  of  Uie  sale 
in  buying  a  lot  building  a  sduothoose,  and 
f  umisblng  It  But  no  vote  of  the  legal  voteirs 
of  tbe  district  was  taken  before  tbe  issual  of 
the  bonds,  and  they  were  adjudged  void  un- 
der section  167  of  the  state  Constlttttlim : 
"No  county,  city,  town,  taxing  district,  or 
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otber  mnnlclimllty  staall  be  anthorlcedi  or 
permitted  to  become  Indebted  to  aay  mannw 
or  for  any  pnrpoBe,  to  an  amount  ezceedlns* 
in  any  year,  ttae  Income  and  rerenue  provided 
for  such  year,  wUhont  the  assent  of  two- 
tblrdfl  of  the  voters  thereof,  voting  at  an 
election  to  be  held  for  that  purpose ;  and  any 
Ind^tednees  contracted  In  violation  of  this 
section  shall  be  void.  Nor  shall  sncb  con- 
tract be  enforceable  by  the  person  with  whom 
made;  nor  shall  sncb  municipality  ever  be 
aothorlzed  to  assume  the  same."  The  bold* 
en  of  the  bonds,  being  In  part  the  original 
purchasers  and  In  part  persons  who  bad 
bought  the  bonds  from  them,  instituted  this 
action  In  eqolty  asking  that  the  lot,  house 
and  furniture  which  was  purchased  with  the 
proceeds  of  ttae  bonds  be  transferred  to  them ; 
and,  the  court  having  adjudged  them  the  re- 
lief sought,  tbe  school  district  appeals. 

Appellant  relies  on  Grady  v.  Pruit  (Ky.)  68 
S.  W.,  283,  and  Grady  v.  Landram,  Id.  284. 
In  these  cases  the  contractor  who  had  built 
the  schooltaouse,  and  to  whom  a  balance  of 
1804  was  dae»  sought  In  the  first  case  to  hold 
tibe  tnuteee  i>er8onally  Uabl^  and  Id  the  sec- 
ond to  remove  the  house  or  such  part  of  it 
aa  would  be  ot  value  9601,  or  place  the  house 
in  the  hands  of  the  receiver.  Ttae  district 
taad  paid  blm  ^178  on  tbe  contract  It  was 
held  in  the  first  case  that  the  trustees  were 
not  personally  liable  and  in  ttae  second  that, 
the  building  being  a  single  structure,  a  part 
of  it  could  not  be  rranoved  without  Injury 
to  ttae  remainder,  and.  tbe  district  taavlng 
paid  12.178  on  tbe  building,  the  chancellor 
ooold  not  destn^  |2,178  worth  of  property 
belonging  to  ttae  district  to  give  the  contracts 
VeOi.  It  was  also  taeld  in  these  cases  that  ttae 
contnd;  being  yoM  under  tbe  Oonstltutlw, 
could  not  be  enfcHroed  directly  or  indirectly, 
and  tbwefore  ttaat  tba  property  could  not  be 
placed  in  ttae  hands  of  a  receiver.  To  the 
same  ect  is  the  opinion  of  the  Supreme 
Court  of  the  United  States  in  Litchfield  t. 
BaUon.  114  U.  8.  190,  6  Sup.  Gt  820,  29  L. 
Ed.  182.  In  that  case  ttae  cily  of  Litchfield 
had  issued  bonds  which  were  void  under  the 
Gonstltutlon  and  wltta  a  part  of  ttae  proceeds 
of  the  bonds  and  other  funds  had  constructed 
a  system  of  waterworks  for  the  city.  Ttae 
land  on  which  the  works  wwe  constructed 
was  bought  before  the  bonds  were  Issued.  The 
streets  through  wblcb  the  pipes  were  laid 
wore  public  property  ttaen  owned  by  ttae  city, 
and  mucta  of  ttae  ezpoise  of  the  conatmctitm  of 
tbo  waterworks  was  paid  by  taxatim  or  oQier 
reeonrcee  of  the  city.  The  plaintiffs  were 
unable  to  Identify  the  property  which  repre- 
sented ttae  money  they  had  paid,  so  ttaat  it 
could  be  reclaimed  and  delivered  without 
taking  other  property  or  injuring  oth^  per- 
sons or  Interfering  with  ttaelr  rights.  The  Mil 
was  dismissed. 

The  case  before  ns  Is  dlstingulsb^le  from 
these  cases.  The  money  which  the  plaintiffs 


paid  Is  distinctly  traced  Into  the  schoolhonse, 
the  lot,  and  furniture^  and  no  other  money 
went  into  tbem.  This  properly  can  be  re- 
claimed, without  teklng  any  other  pn^wrty 
with  It  w  injuring  any  other  perscm  or  Inter- 
fering with  bis  rights.  In  Chapman  t.  Dong- 
las  Oonnty,  107  U.  S.  848,  2  Sup.  Ct.  62.  27 
L.  Ed.  878,  land  was  conveyed  to  a  county  for 
a  poorhouse.  The  county  had  no  authority 
under  the  law  to  buy  tbe  land.  It  was  held 
that  tbe  county  must  give  up  the  land  to  the 
vendor,  when  It  failed  to  comply  with  its 
contract;  In  other  words,  that  it  coold  not 
keep  the  land  which  It  bad  received  under 
the  illegal  contract  In  Geer  v.  School  IMs- 
trlct  111  Fed.  682,  49  a  C.  A.  689,  It  was 
held  by  the  Circuit  Court  of  Appeals  of  the 
United  Stetes  of  tbe  Blgbtta  Circuit,  that 
where  a  school  district  issued  bonds  wltiiont 
authority  and  used  tbe  proeeede  to  pay  a 
debt  which  It  owed,  the  bondholders  were  en- 
titled to  be  subrogated  to  tbe  rights  of  tbe 
creditors  whose  debto  their  money  bad  paid; 
the  bonds  being  void.  The  same  princ^le 
was  followed  by  the  same  court  In  Kearny 
County  V.  Irvine,- 128  Fed.  689,  61  a  a  A. 
607,  where  a  county  Issued  bonds  and  used 
the  proceeds  to  pay  off  the  ontstandlng 
cwatj  vrarrants  which  it  was  antlUKiied 
to  Issue.  The  bonds  being  void  nnder  a.  coo- 
stltutlonal  proTlsUnt  similar  to  onra.  It  was 
held  that  the  bondboldera  were  entitled 
1^  subrogation  to  the  li^tm  of  ttae  boiden 
ot  the  county  warrants  which  had  been 
paid  off  with  tbe  proceeds  of  the  bondi. 

Mo  liablUty,  dlreet  or  indirect  may  be  Im- 
posed upon  the  school  district  under  tbe 
bonds  In  aneatlon.  It'  Is  not  liable  on  ite 
bonds,  nor  can  it  be  made  liable  by  indlrec- 
tlim  in  any  way.  Bnt;  if  we  Ignore  tbe  bond 
transaction  altogether,  what  have  wet  Tbe 
district  received  14,000  from  the  bondboMen. 
The  bonds  being  void,  the  district  aboald  have 
returned  the  num^  to  the  bcndboldem  If 
ti»  bondholders  had  learned  of  tbe  Invalidity 
of  the  bonds  while  the  district  stUl  ta^d  tbe 
$4,000  In  It*  treasury  which  tb^  bad  paid  to 
It  manifestly  a  comi:  of  equity  wooid  bave 
required  tbe  district  to  pay  back  their  money 
to  than.  It  waa  monsgr  obtained  by  n  mn- 
tnal  mistake.  While  under  the  Omatttotlan 
no  UablUty  would  attach  to  the  dMzlct  for 
the  money  if  It  had  lost  11;  or  If  It  bad  «peot 
It  and  tbe  fund  oould  not  be  Identlfled  ud 
followed,  whwe  it  may  be  fblknred  and  Idso- 
tlfied,  there  la  no  more  reaaoo  wl^  property 
which  represents  the  fund  should  not  be  re- 
turned than  there  would  be  for  not  returning 
the  money,  if  It  taad  been  placed  In  a  bag 
and  the  district  had  tbe  bag  locked  iq>  in  iti 
safe.  The  purpose  of  the  GcmetitatloB  li 
not  to  enrldi  monMpalltlefl  at  the  expenee  of 
innocent  people  who  deal  with  than,  and 
when  they  repudiate  their  bonds  they  most 
act  hraeetiy.  A  lose  must  not  be  frtaoed  npoa 
the  district;  but;  when  Justice  may  be  dnoe 
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without  Infllctliig  sny  loss  vpon  the  district, 
equity  will  lay  hold  of  the  conscience  of  the 
parties  and  make  them  do  what  Is  Jnst  and 
right  TO  llltistrate :  If,  while  the  common- 
law  dlHablUty  of  coverture  was  In  force,  a 
married  woman  had  borrowed  $400  and  given 
her  note  for  It,  and,  when  sued  on  the  note, 
bad  pleaded  her  coverture,  if  she  stlU  had  the 
$400  In  bank,  equity  would  have  reQulred 
to  surrender  the  money,  or  U  she  bad  invea^ 
ed  the  $400  In  a  bwse,  and  the  ftind  could  t» 
clearly  Identifled,  equity  would  compel  her  to 
surrender  the  horse.  In  other  words,  as  has 
been  held,  coverture  Is  a  shl^  not  a  sword, 
and  a  married  woman  Is  never  allowed  to  use 
tier  covorture  to  oirich  hrawlf  at  the  ezpmse 
of  others.  Chilton  v.  Bralden.  2  Black.  4S8, 
17  L.  Dd.  304.  The  same  role  has  been  ap- 
plied in  the  case  <a  infants.  Ison  v.  Cwnett; 
75  S.  W.  204,  25  Ey.  Law  B^.  866,  and  cases 
cited. 

Section  2868,  Ey.  St  1008,  is  relied  on  tor 
appellants :  "When  a  deed  shall  be  made  to 
one  person,  and  tlie  consideration  shall  be 
paid  by  anotha,  no  use  or  trust  sball  result 
in  favor  of  the  lattor,  but  this  shall  lut  ex- 
tend to  any  case  in  which  the  grantee  shall 
have  taken  a  deed  In  his  own  name  witibout 
the  consult  of  the  person  paying  the  consid* 
eratlon,  or  where  the  grantee,  In  violation 
of  some  trust  shall  bare  purchased  the  lands 
deeded  with  the  elCects  of  another  person.*' 
This  statute  was  not  intended  to  affect  the 
equitable  doctrine  that  equity  would  follow  a 
fund  .and  compel  restitution  as  long  as  It 
could  be  Idnitlfled  and  f  oHowed.  It  was  not 
the  aim  of  the  statute  to  enable  Mie  person 
to  keep  the  money  of  another,  and  tbm  be 
enriched  at  bis  expense,  simply  because,  In- 
stead of  holding  the  mon^  in  specie,  he  has 
Invested  it  in  a  tract  of  land.  The  true  own- 
er of  a  fond  may  In  equity  pursue  tt  where 
it  is  clearly  identified,  equally  whether  it  has 
been  transmuted  by  the  bolder  into  personal- 
ty or  realty.  Properly,  under  the  statute,  ha 
should  not  be  adjudged  the  land,  but  a  sale  of 
It  to  satisfy  his  claim.  But  In  this  case  ap- 
pellants are  not  prejudiced  by  the  form  of 
the  Judgment,  as  the  property  Is  not  of  value 
more  than  the  fund.  We  see  no  reason  why 
the  right  to  follow  a  fund  should  not  be  ap- 
plied against  municipalities  under  the  clause 
of  the  Constitution  above  quoted.  Just  as  it 
Is  against  other  persons  obtaining  the  prop- 
erty of  another  under  a  void  contract,  where 
the  fund  may  be  identifled  and  is  separated 
from  other  property  of  the  municipality.  The 
present  holders  of  the  bonds  stand  by  subro- 
gation In  the  shoes  of  the  original  purchasers 
from  whom  they  bought,  and  under  the  Code 
the  action  may  be  maintained  In  the  name  of 
the  real  party  in  Interest  The  Judgment 
complained  of  does  Justice  between  the  par- 
ties, and  we  see  no  reason  for  disturbing  it 

Judgment  aflSrmed. 


QAHPBBlLIi  et  al.  T.  ASHBR. 
(Oonrt  <a  Aiveals  of  Eentmdcy.    Sept  26^ 
1905.) 

1.  COHVETANCBS  —  HUSBAKD    AMD    Wm  — 

Rights  ia  hxb  CHiuttEN  as  Hexbs. 

A  deed  executed  to  a  huaband  and  wife 
subsegneot  to  the  statute  abolishing  resulting 
trusts  gives  to  each  an  undirided  half  interest 
in  the  land  as  tenants  in  oonuwHi,  withont 
reference  to  what  part  of  the  consideration  eadi 
of  them  paid,  and  without  reference  to  the  un- 
derstanding of  the  huaband  accepting  the  deed ; 
and  their  ehildroi  take  an  undivided  half  as 
heirs  of  the  wife  on  her  death,  and  share  with 
the  chlldrea  of  the  husband  by  a  second  wife  on 
his  death  In  the  other  half. 

2.  HoiiESTBAD— PABTrnoN  —  DnxBMxnATnnr 
car  ISTiBBST  or  Intakts. 

In  partition,  the  fee-simple  Interest  of  la- 
firnts  should  be  laid  off  with  respect  to  their 
rights,  given  by  Ky.  St  1003,  S  1707,  to  occupy 
the  homestead  of  their  deceased  father  daring 
their  mhiority,  and  if  the  homestead  is  less  than 
their  fee-simple  Interest  the  latter  should  be 
made  to  indnde  the  former,  and  If  the  home- 
stead Is  of  greater  value  the  tee-ali^le  in- 
terest should  be  indnded  in  the  homestead  In- 
terest. 

Appeal  from  Circuit  Court  Bell  County. 

"Not  to  be  officially  reported." 

Action  by  T.  J.  ^ber  against  MUhnm 
Campbell  and  others.  From  a  judgmait  for 
plaintiff,  defendante  appeal.  Reversed. 

Logan  &  Jeffries,  for  appellant  Mllbum 
Campbell.  Calvin  Hnrst  for  appellants  Ade- 
line and  Clementine  Campbell. 

O'BBAB.  J.  Prior  t»  Sqitember  S,  1857, 
Mount  Purslfull,  who  owned  a  considerable 
quantity  of  land  <m  the  Ciunberland  river 
In  what  was  tbea  Harlan  comity,  tbiB  Mate, 
placed  bis  woOt  H.  C  Purslfull,  In  poeaonslOTt 
of  a  portion  of  It  under  smne  Und  of  an 
arrangemoit  not  dearly  dladosed  by  the  rec- 
ord, whether  it  was  a  gift  or  a  sale.  After- 
ward Mount  Purslfull  also  placed  In  jiosseft- 
sion  of  an  adjoining  tract  his  son-in-law, 
Wilktfson  Campbell,  and  the  tatter's  wife, 
Martha  CampbelL  WUkerson  Can^bell  hav- 
ing bought  the  tract  of  H.  O.  Purslfull,  Mount 
Puralfnll  on  September  8,  1857.  made  a  con- 
veyance of  both  tracte  by  Uie  following 
writing: 

"Know  all  m&k  to  these  presente  sball 
come  greeting  that  I  Mount  Purslfull  and 
Mary  his  wife  both  of  the  county  of  Harlan 
and  stete  of  Kmtucky,  have  this  day  glvai 
and  bequeathed  unto  WUkerson  Campbell 
and  lUartha  his  wife  a  certain  tract  or  par- 
cel of  land  supposed  to  be  600  A.,  be  the 
same  more  or  less,  and  lying  and  being  in  the 
Ca  and  state  aforesaid  on  the  waters  of 
Cumberland  river  and  bounded  as  follows, 
to  wit:  B^lnniiv  near  the  hmA  of  a 
branch  about  a  quarter  of  a  mile  below  said 
Camp's  bonise,  thence  down  the  branch  to 
Cnmb«land  river,  thence  up  tbe  river  with 
the  meanders  thereof  so  as  to  include  the 
island  to  the  lower  end  of  Mount  Purslfull 
field  below  tbe  mill,  ttmca  aouth  to  Mount 
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PniBlfuU'B  bade  line,  tbence  with  the  same 
to  tbe  be^nnlng.  The  conditlai  of  the  above 
ohllgatlcaa  Is  snch  that  tin  aforesaid  WUktt^ 
■on  Campbell  bought  a  port  of  this  boundair 
from  Hem7  0.  Pnrsifnll  for  the  som  of  fSSO, 
and  the  said  Henry  a  PnrslfttU  paid  |100 
back  to  Monnt  Parslfull  and  I '  tbe  said 
Mount  Farslfull  do  charge  tbe  said  Camp- 
bell $300,  to  be  discounted  out  of  their  part 
of  my  estate  at  my  death,  and  I  the  said 
Monnt  Purslfull  and  Mary  my  wife  do  make 
to  the  said  Wllk  Campbell  and  Martha  his 
wife  a  good  lawful  deed  to  said  tract  of 
land  and  will  forever  wart  and  defend  the 
same  against  all  persons  claiming  or  to  claim 
the  same  unto  the  said  Campbell  and  Martha 
bis  wife  their  heirs  forever.  Id  testimony 
whereof  we  have  here  nnto  set  oar  hands 
and  affixed  our  seals  this  the  8th  day  of 
September,  1857. 

"[Signed]  Mount  Purslfull. 

"Mary  Purslfull." 

Martha  Campbell  had  born  to  her  four 
children,  two  of  whom  died  In  Infancy.  She 
died  before  her  husband,  Wllkerson  Gamp- 
bell,  leaving  two  children,  one  of  whom,  Mil- 
bum  Campbell,  Is  an  appellant  herein.  Wll- 
kenon  Campbell  married  again,  and  bad  Is- 
sue to  tbe  number  of  eight  living  children. 
After  bis  death  some  of  those  children  con- 
veyed their  Interest  In  the  land  above  de- 
scribed to  T.  J.  A^ber,  who  has  conveyed  his 
Interest  to  appellant  Miracle.  This  suit  was 
brought  by  Asher  against  Mllbiim  Campbell 
(who  bought  out  the  Interest  of  his  whole 
brother  Jamea)  and  tvo  infanta,  children  of 
WUkerson  Campbell  by  bis  last  wife  (Asher 
having  bought  titw  Interest  of  all  the  other 
heirs,  and  receiving  conveyances  therefor), 
for  a  partition  of  flie  land.  Asher  claimed  In 
the  petition  that  each  heir  was  entitled  to 
an  undivided  one-tenth  of  the  whole  tract 
Mllbum  Campbell  contended,  on  tbe  contrary, 
that  hlfl  mother,  Martha  Campbdl,  took  one 
moiety  of  tbe  tract  embraced  by  the  deed 
above  set  out,  and  her  husband,  Wllkerson 
Campbell,  took  tbe  other;  that  he,  Mllbum 
Campbell,  and  his  whole  brother,  Inha-ited 
the  whole  of  their  mottier'a  moiety  i^wn  b&c 
death,  subject  to  their  father's  estate  as  ten- 
ant tbe  curtesy,  and  that  aa  heirs  at  law 
of  tlie  father  tbey  tocA  an  undivided  one- 
tenth  each  In  tbe  letter's  moiety  of  the  land. 

The  court  heard  extroneons  evidence  as  to 
how  the  land  was  paid  for  and  claimed,  Irat 
we  think  this  was  all  beside  tbe  issue  in  the 
case.  Whatever  may  have  been  Wllkerstm 
,  Campbell's  Intentlcm,  or  whatever  may  have 
been  his  understanding  concerning  what  he 
WM  buying,  the  fact  remains  that  he  accept- 
ed a  deed  and  pnt  it  to  record,  which  convey- 
ed tbe  land  to  blm  and  to  bis  wife  Jointly  in 
fee  aa  tenants  in  ccmunon.  Aft»  nearly  GO 
years  it  is  too  late  to  attack  this  deed  for 
the  first  tlm&  Nor  does  it  matter  that 
Wllkerson  Campbell  paid  more  than  half 
of  the  con^doratlon.  Resulting  trusts  hav- 


ing t>een  abolished  by  statute  prior  to  tbe 
making  of  this  deed,  the  grantees  took  each 
an  undivided  one-half  interest  in  the  land 
conveyed  by  it  The  Judgment  of  the  cir- 
cuit court  was  to  the  effect  that  the  whole  of 
the  land  descended  to  the  heirs  of  Wilker- 
son  Campbell  in  equal  parts,  which,  aa  will 
be  seen  from  the  foregoing,  was  an  erriHieous 
conclusion.  Mllbum  Campbell's  Interest  was 
six-tenths  of  the  whole  tracts  subject  to  tlie 
right  of  the  Infants  to  occupy  tbe  homestead 
during  th^r  minwlty. 

It  is  omiplalned  that  the  judgment  was 
furthermore  aroneons  In  directing  tbe  com- 
missioners to  partition  the  land  to  allot  tbe 
dwelling  bouse  and  curtilage  to  the  infants, 
without  respect  to  their  value.  Undo*  tbe 
statute  (sectltHi  1707,  Ky.  St  1903).  tbe  in- 
fant dilldren  of  Wllkerson  Campbell  were 
entitled  to  occnpy  his  homestead  dmrtng  tbeir 
minority.  Their  fee  simple  Intereat  tfioald 
have  heax  laid  oft  with  respect  to  tUa  rigbt ; 
that  Is  to  say,  if  tbe  homestead  was  leas  ttian 
their  fee  simple  interest,  the  latter  aboald 
have  beoi  made  to  Include  tbe  Conner.  On 
the  other  band,  if  tbe  homestead  was  at 
greater  value  than  that  feesrimple  Interest, 
the  latter  should  have  been  included  In  tbe 
former. 

The  Judgment  of  tbe  drcolt  conrt  la  re- 
versed, and  cause  remanded,  witb  directions 
to  enter  a  Judgmoit  In  conforailly  with  thla 
opinion. 

KERR  et  al.  v.  LONG'S  HX'R. 
(Court  «f  .^peals  of  Eeatneky.   Sept.  26^ 

1906.) 

Bxxotmns — ConvnuifCB  cm  Bbaut — Powb 

mnoB  Wjxl. 

A  conveyance  la  fee  by  the  widow  and 
children  of  a  testator  derlaing  all  his  property 
to  the  widow,  aud  declaring  that  she  shall  apply 
so  much  thereof  as  in  her  discretion  abe  may 
deem  necessary  to  the  maintenance  oC  tbe 
family,  and  that  the  residue  shall  be  divided 
among  the  diUdren,  and  constitnting  ber  ex- 
ecatrix,  with  full  imwer  to  convey  In  as  fall  a 
manner  "as  I  could  do  myself.  If  living,**  made 
to  a  creditor  of  the  testator  in  settlement  of 
his  claim,  passes  a  good  title  in  fee  tbe 
creditor. 

Appeal  from  Circuit  Court,  Jeaenoik  Ooon- 
ty,  Chancery  Jlraacti,  t'irst  Ulviaion. 

"Not  to  be  officially  reported." 

Action  by  Dennis  Long's  executor  agalnn 
R.  C.  Kerr  and  another.  From  a  judgment 
for  plaintiff,  defendants  appeaL  Affirmed. 

Plrtle  ft  Trabue  and  a  H.  Shield,  Cor  ap- 
pellee. 

NUNN,  J.  In  1892  Erasmus  Gripp  died 
in  tbe  dty  of  Louisville,  Ky..  and  left  a  will 
dated  April,  1871.  This  will  was  duly  pn>- 
bated.  We  coi^  those  provisiona  of  ttie  will 
neceeaary  for  a  aolutlon  of  the  questiwu  in- 
volved on  thia  anteal:  "(1)  I  give,  derlae. 
and  bequeath  nnto  my  beloved  wife,  Henri- 
etta, all  my  property,  real,  persona],  and 
mixed,  wbataoever,   (2)  13iat  8l»  idmll  ap- 
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ply  BO  much  thereof  as  In  her  discretion  ahe 
may  deem  necessary  to  the  malntalnance  of 
my  family,  and  at  her  death  the  residue,  If 
any,  shall  be  equally  divided  amongst  my 
ctiiidreD  or  their  heirs.  And  to  effectuate 
this  my  Intention,  I  do  hereby  trust  my  said 
wife,  whom  I  do  hereby  constitute  and  aj)- 
poiiit  executrix  of  this  my  last  will  and  testa- 
ment, full  power  to  dispose  of  my  real  estate 
in  fee  simple  or  otherwise  In  as  full  and  large 
«  manner  in  erery  respect  as  I  could  do  my- 
•elf.  If  living." 

It  appears  that  Grlpp  at  his  death  was  In- 
debted to  one  Dennis  Long  in  the  sum  of 
near  $5&,000.   Long  died  In  1803.   His  son, 
George  J.  Long,  became  his  executor,  and 
tie  instituted  an  action  for  the  setUement  of 
Grlpp's  estate^  and  another  action  on  the 
claims,  in  which  he  sought  a  personal  Judg- 
ment  against  the  personal  representative  of 
Gripp,  In  wlilch   he   obtained  an  attach- 
ment against  the  property.    Soon  after  these 
two  actions  were  Instituted  the  executor  of 
Ix>xig,  the  executrix  of  Orlpp,  and  the  chil- 
dren and  heirs  of  Orlpp,  who  were  all  adults 
at  the  time,  entered  into  a  settlement  and 
compromise  of  all  matters  between  them. 
Sy  this  compromise  Dennis  Long's  executor 
accepted  and  .received  in  satisfaction  of  all 
claims  due  the  estate  of  his  testator  the 
pieces  of  real  estate  Involved  In  this  action 
and  one  other  small  piece,  and  the  executrix 
«f  Grlpp,  as  such  and  in  her  Individual  ca- 
pacity, together  with  all  the  children  and 
their  wives  and  husbands.  Joined  and  execut- 
ed a  deed  of  conveyance  to  Dennis  Long's  ex- 
ecutor for  the  recited  consideration  of  $50, 
000  and  more.   It  appears  from  this  record 
that  Txtag'B  executor  accepted,  in  satisfaction 
of  the  claims  due  his  testate's  estate,  proper- 
ty   not   worth    exceeding   one-fourth  the 
amount  of  the  claim.   Upon  the  execution 
of  this  conveyance  Long's  executor  dismissed 
each  of  his  actions,  setUed  In  full.   It  is  not 
Intiinated  in  this  record  that  the  claims  of 
D^inls  Long's  estate  were  other  than  bona 
fide  and  Just  claims,  and  it  appears  that,  If 
his  suit  bad  pvogreaaeA  to  final  Judgment  and 
a  forced  sale  of  the  property  of  Grlpp,  it  would 
have  taken  all  of  the  estate  of  Orlpp  and 
more,  and  nothing  would  have  been  saved 
to.  tbe  Grlpp  estate.   In  the  year  1900  Long's 
executor  sold  a  piece  of  this  property,  situ- 
ated on  Main  street  In  Louisville,  Ey.,  for 
something  more  than  $10,000,  to  Charles  B. 
Nan,  Fred  B.  Zelgler,  and  John  Bender.  The 
purdiasers  having  failed  to  pay,  tbe  execu- 
tor, on  tbe  12th  of  June,  1002,  instituted  this 
action  to  enforce  his  lien  for  the  unpaid 
price,  to  wit,  ?10,000.  with  its  Interest.  Tbe 
court  adjudged  that  Long  had  a  lien  for  that 
sum,  and  directed  a  sale  of  the  property.  At 
a  sale  under  this  Judgment  tbe  appellant  R. 
G.  Kerr  bought  one-half  of  the  lot  and  ap- 
pellant Debrovy  bought  the  other  half ;  each 
paying  In  cash  $25.   They  failed  and  refus- 
ed to  execute  bond  to  the  commissioner  for 
the  balance  of  the  purchase  price.  The  facte 


were  reported  by  the  conmilssioher  to  the 
court,  and  it  issued  a  rule  against  the  appel- 
lants to  show  canse  why  they  had  failed  to 
execute  such  bond  or  pay  the  purchase  price. 
Tbe  effect  of  their  response  was  that  Henri- 
etta Orlpp  had  no  power,  under  her  hus- 
band's will  or  otherwise,  to  convey  this  land 
for  the  purpose  of  paying  debto,  and  therefore 
the  deed  of  herself  and  her  children  did  not 
pass  any  Interest  in  this  property,  except  her 
individual  Interest  In  the  trust  estate. 

The  testator,  Erasmus  Grlpp,  did  not  In- 
tend, and.  If  so,  he  did  not  have  the  power,  to 
dispose  of  his  property  by  will  so  as  to  pre- 
vent the  collection  of  his  Just  debts  out  of  his 
estate.  Tbe  will  authorized  Henrietta  Grlpp 
to  sell  and  convey  in  fee  simple  this  property 
as  fully  as  the  testator  could  have  done, 
if  living.  In  compliance  with  this  power, 
and  for  the  purpose  of  saving  to  herself  and 
children  a  remnant  of  this  estate,  she,  togeth- 
er with  ber  children,  all  adults,  executed  the 
conveyance.  We  are  of  the  opinion  that  this 
deed  passed  a  good  title  to  Dennla  LoDg*! 
executor. 

The  court  did  not  err  in  adjudging  the  re- 
sponse of  appellants  Insufflcient.  Wherefore 
the  Jndgmoit  la  afllnned. 


BBITS  et  al.  v.  OUT. 

(Court  ta  Appeals  of  Kentucky.    Bept  27, 

1905.) 

1.  PaBTNEB^IP  —  BOBBOWIMG     MONBT  lOB 
VOM  PUBPOmS— LIABII.ITT. 

Honey  wss  borrowed  by  a  firm  for  Its  use 

and  within  the  scope  of  the  partnership  author- 
117.  The  transaction  was  made  by  one  partner, 
with  the  knowledge  and  acquiescence  of  a  co- 
partner. Hold,  that  tbe  copartner  was  liable 
on  the  note  given  for  the  loan. 

2,  Fbaudcuent  Cohvbtahces— KhoWisdob 

OP  GbASTB»— BvinENCB— SUFFICIKNCY. 
Evidence  in  a  suit  to  set  aside  a  conveyance 
as  frandolent  towards  creditors  examined,  and 
held  to  charge  the  grantee  with  notice  of  the 
grantor!s  fraudulent  pnrpoee  to  defeat  his 
creditors. 

Appeal  from  Circuit  Court,  Allen  County. 

"Not  to  be  officially  reported." 

Action  by  C.  J.  Guy  against  Walter  Brite 
and  another.  From  a  judgment  for  plaintiff, 
defendants  appeal.  Affirmed. 

Wm.  Cromwell,  Jna  M.  WUklns,  and  Oliver 
&  Gilliam,  for  appellants.  W.  O.  Goad,  for 
appellea 

HOBSON,  0.  J.  Appellant  Walter  Brlte 
was  a  member  of  the  firm  of  Ham  St  Co. 
The  firm  executed  a  note  for  $600  to  appellee, 
O.  J.  Guy,  for  money  borrowed  of  him.  The 
firm  failed,  and  this  action  was  brought  by 
Guy  against  Brite  to  recover  on  the  note.  An 
attachment  was  taken  out  and  levied  on  two 
tracts  of  land  as  the  property  of  Brite.  After- 
wards an  amended  petition  was  filed,  in 
which  it  was  charged  that  Just  before  the 
suit  was  brought  Brite  had  conveyed  to  his 
brother-in-law,  Lovell  Morefaead,  one  of  the 
tracte  of  land  for  tbe  iwetended  conaldera' 
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tlon  of  92,000,  and  had  mortsased  the  oOier 
tract  to  his  attonieys  to  secure  a  fee  of 
$1,000;  that  the  deed  to  Morehead  had  beat 
lodged  for  record  since  the  suit  was  filed; 
and  that  it  was  fraudulent  and  made  for  the 
purpose  of  defeating  the  claims  of  his  credi- 
tors. The  drcnlt  court  on  final  hearing  set 
aside  the  deed,  gave  Judgmoit  on  the  note, 
and  ordered  a  sale  of  the  land  to  satisfy  the 
dd}t  From  this  Judgment  Brito  and  More- 
head  an>eaL 

Brlte  contested  his  liability  <m  the  note, 
but  the  proof  shows  that  the  money  was  bor- 
rowed by  the  firm  for  the  use  of  the  firm,  and 
that  the  borrowing  of  the  money  was  with- 
in the  scope  of  the  partnership  authority. 
The  loan  was  made  by  Ham,  but  the  proof 
strongly  tends  to  show  that  Brlte  knew  of  it 
and  acquiesced  in  the  borrowing  of  the  mon- 
ey. As  to  the  deed,  both  Brlte  and  More- 
bead  testify  that  it  was  made  In  good  faith, 
and  that  Morehead  in  fact  paid  $2,000  for  the 
land.  It  is  erident  from  the  record  tliat 
Brite  made  the  deed  to  Morehead  after  the 
firm  of  Ham  &  Co.  bad  failed,  and  after  the 
creditors  of  the  firm  were  asserting  their 
claims  against  him,  and  that  he  made  the 
deed  for  the  purpose  of  defeating  his  credit- 
ors. It  Is  insisted  for  Morehead  that  he  Is  a 
purchaser  In  good  faith,  and  that  he  had  no 
notice  of  the  fraudulent  purpose  of  his  vend- 
or. We  cannot  concur  in  this  Tiew.  They 
were  brothers-in-law.  Brite  spent  much  of 
his  time  at  Morehead's  house.  After  the  deed 
was  made  he  made  his  home  there.  Up  to 
the  time  the  deed  was  made  he  lived  on  the 
land.  Morehead  knew  of  Brite's  financial 
BltnatUm,  and  he  knew  that  his  creditors 
were  pressing  blm.  Brite  says  that  he  now 
has  in  his  possession  the  $2,000  paid  to  him 
by  Morehead,  and  that  be  has  not  deposited 
It  in  bank  or  invested  It  In  anything;  and 
Morehead  says  that  be  paid  the  $2,000  to 
Brlte  without  drawing  any  of  it  out  of  bank, 
and  paid  it  In  cash.  Ills  statements  as  to 
where  he  got  the  money  are  vague,  and  nei- 
ther he  nor  Brite  explains  satisfactorily  wliy 
the  money  was  paid  in  specie,  or  satisfacto- 
rily explains  why  Morehead  had  kept  this 
amount  of  money  In  bis  house.  Under  all  the 
evidence  we  cannot  disturb  the  chancellor's 
finding,  as  the  conduct  of  both  the  parties 
indicates  that  If  Morehead  paid  Brlte  the 
$2,000,  he  paid  It  distinctly  understanding 
why  Brlte  wanted  the  $2,000  paid  to  him  in 
specie. 

Jndgm^t  affirmed. 


FRBNGH  T.  COMMONWBAI/TH. 
(Coort  of  Appeals  of  Kentucky.    Sept  27, 

1905.) 

1.  Homicide— Evidence— I NBTBUonoHS. 

Where,  on  a  trial  for  voluntary  manslanrii- 
ter,  defendant  testified  that  when  aasaalted  oy 
decedent,  he  had  his  knife  open,  about  to  cut  a 
string  around  a  bundle  he  held,  and  that  when 
decedent  struck  at  him  he  threw  vp  his  arm 
to  ward  ai  the  blow*  thereby  aoddent^ily  isr 


flicting  the  fatal  wound,  ft  was  reversible 

error  to  fall  to  Instruct  that  if  the  jnry  be- 
lieved his  statement  they  should  acqait  hhn, 
though  the  court  correctly  charged  on  aelf- 
defense. 

2.  CancDrAL  Law — ^Tbui. — ^Dutt  to  ImnrBuct. 

It  ia  reversible  error  for  the  court  on  a 
trial  for  crime,  to  fall  to  instruct  thoosh  not 
reqaested,  on  the  whcde  law  governing  the  ease. 

Appeal  from  Circuit  Court,  Jeffttson  Ooon- 
ty.  Criminal  Branch. 

"Not  to  be  officially  reported." 

Charles  French  was  convicted  of  Tolnn- 
tary  manslaughter,  and  he  appeals.  Berersed. 

James  W.  QarrlsoUt  tor  aiq;>ellant:  B. 
Hayj,  Atty.  Gen.,  and  Chas.  H.  HwHa.  for 
the  Commonwealth. 

BABKBR,  J.  The  appellant  Charles 
French,  was  Indicted  by  the  grand  Jury  of 
Jefferson  county,  charged  with  the  offense  of 
voluntary  manslaughter,  committed  by  klllli^ 
Edward  Lloyd  in  sudden  heat  and  passion  or 
in  sudden  affray.  A  trial  resulted  fn  his 
conviction  as  charged  In  the  Indictment  and 
his  punishment  Axed  by  confinement  In  the 
penitentiary  for  10  years,  of  which  be  Is  now 
complaining.  It  Is  not  necessary  to  enter  in- 
to a  detailed  statement  of  the  facta.  Fmch 
and  Lloyd  met  by  chance  on  the  sidewalk  on 
Oreen  street  between  First  and  Second,  in 
Louisville,  Ey..  and  engaged  in  what  appear- 
ed to  be  a  fist  llgbt  over  some  trivial  matter. 
After  the  combatants  were  separated,  it  was 
found  that  Lloyd  was  cut ;  the  carotid  artery 
being  severed.  From  this  wound  he  died. 
We  think  there  was  sufficient  evidence  to 
justify  the  submission  of  the  case  to  the  Jury, 
and  that  the  court  properly  overruled  tti* 
motion  of  appellant  for  a  peremptory  Inatroo- 
tlon  to  the  jury  to  find  him  not  guilty. 

There  Is  substantially  but  one  question  In 
the  record  which  merits  our  attention.  The 
court  gave  instructions  on  vohmtary  and  in- 
voluntary manslaughter,  self-d^enae,  pr»- 
sumption  of  innocence,  and  reasonable  doubt 
The  appellant  <m  his  own  behalf,  testlfled 
that  when  assaulted  by  Lloyd,  he  bad  his 
knife  open  in  his  hand,  about  to  cat  the  string 
around  a  bundle  which  he  held;  that  when 
Lloyd  struck  at  him  lie  threw  vp  hla  arm  to 
ward  oCC  tlie  blow;  that  in  some  way.  not 
fully  explained,  ZJoyd'a  own  blow  drove  the 
knife  into  his  own  net^  ttiwd>y  infllctlnff 
the  wound  of  which  he  died.  The  i^pellant 
was  most  positive  in  his  declaration  that  he 
had  no  Intention  of  cutting  Lloyd,  and  dU  oat 
do  so,  except  In  the  accidental  way  tbu  «k- 
plained.  The  court  gave  no  instmctlcni  to  Ote 
jury  that  if  they  believed  this  BUtexnat  to 
be  true,  thoy  should  find  the  d^tedant  not 
guilty.  Appellant  was  oatltled  to  this  In- 
structlim.  The  instructicHi  as  to  aelf-defenae 
does  not  cover  tiie  accidental  ktlUnc  lUack- 
stone,  in  hia  CommentarleB,  voL  4^  Pl  Iffi. 
dlvidee  ttccoaable  homicide  into  two  rlaaam. 
elthw  per  loAntnainm,  bdng  mlaadTaBtiixa. 
or  se  defoidwdo,  l^MIl  a  pzlnci^  of  atf - 
l^vswvation.  Aad  be  d^tam  hoialcMa  by 
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mlsadTattnze  as  "where  a  man,  doing  a  law- 
ful act,  wltbout  any  intention  of  hart,  va- 
fortunately  kills  anotber."  In  Clark's 
Criminal  Law,  {  67,  the  rule  Is  thos  stated: 
"So,  also.  If  a  person  accidentally  kills  anr 
other  in  mntnal  combat,  where  ta  is  Tolnn- 
tarily  flgbttng^  be  is  gnUty  of  manslaogbter, 
as  tlie  fighting  is  an  unlawful  act;  hut  if 
he  does  not  wish  to  fight,  and  la  merely  de* 
fending  himself,  as  the  law  permits  him  to 
do,  he  is  excused  on  the  ground  of  acdd^t" 
In  Kentucky  Criminal  Law  and  Procedure, 
VOL  1,  {  16,  Robwaon  says:  "Where  any 
aoddeutal  mischief  reaulta  from  the  proper 
performance  of  a  lawful  act,  the  parl^  doing 
the  act  is  excused  from  all  guilt  The  ground 
of  this  exemption  Is  the  absence  of  a  crim- 
inal Intent  If  the  accident  happCT  in  the 
doing  of  an  unlawful  act  which  is  morally 
wrong,  malum  in  se,  then  there  is  no  exemp- 
tion. Thus,  if  two  men  are  engaged  tn  a  mu- 
tual tlgtic  and  one  accidentally  kills  the  other, 
the  one  doing  the  killing  is  guil^  of  man- 
slaughter, lf*he  was  voluntarily  fighting,  be- 
cause the  fighting  la  an  unlawful  act ;  but  if 
he  did  not  desire  to  fight,  and  was  merely  de- 
fending himself,  then  be  la  excused  on  the 
ground  of  accident"   In  the  case  of  Howard 

Commonwealth,  81  S.  W.  689,  26  Ky.  Law 
Itep.  465,  this  court,  speaking  through  Judge 
Kunn,  said:  ** Appellant's  defense  was  that 
the  discharge  of  the  gun  which  wounded  bis 
uncle  was  not  Intended  by  bim,  but  was  acci- 
dental, and  two  witnesses  stated  facts  which 
tended  to  show  the  truth  of  appellant's  con- 
tention. This  court  is  of  the  opinion  that 
appellant  was  entitled  to  an  instruction  di- 
recting the  Jury  to  acquit -him.  If  they  believ- 
ed from  the  evidence  the  shooting  and  wound- 
ing was  accidental  and  unintentional."  To 
the  same  effect  Is  Reg.  v.  Knock,  14  Cox,  Cr. 
Cas.  1.  It  Is  true  the  court's  attention  was 
not  called  to  this  question  by  the  appellant 
or  bis  counsel ;  but  we  have  so  often  announ- 
ced the  rule  that  It  la  the  duty  of  the  trial 
court  in  a  criminal  case  to  give  the  whole 
law,  and  that  a  failure  to  do  so,  even  when 
unasked,  is  reversible  error,  that  It  Is  unnec- 
essary to  here  cite  the  cases.  If  the  death 
of  Edward  Uoyd  was  the  result  of  an  ac- 
cident, as  stated  by  the  appellant  the  latter 
was  not  guilty  of  any  crime,  and  It  was  the 
duty  of  the  court  to  so  Instruct  the  inry. 

The  appellant  was  entitled  to  an  Instruc- 
tion upon  the  only  defense  he  claimed  to  have. 
Wherefore  the  Judgment  Is  reversed  for  pro- 
ceedings consistent  herewith. 


UBB   T.    TRUSTEES    OF  SHBPHBRDS- 
VILLB  GRADED   COMMON  SCHOOL 
DlST.  NO.  4. 

(Coort  of  Appeals  of  Kentucky.  Sept  27, 
1905.) 

School  Distbicts— Election  of  Tbubtbes — 
VALinrrT. 

Ky.  St  1903.  I  4471,  provides  that  the 
trustees  at  graded  common  m£oo1  districts  shall 


be  divided  Into  three  dasses,  to  hold  office  for 

on&  two,  and  threp  years,  reflectively,  "or  anti) 
their  successors  are  elected  and  gaalified,"  and 
on  the  first  Saturday  in  May  following  the 
first  electioo,  and  each  year  thereafter,  two  trus- 
tees shall  be  elected  to  succeed  two  trustees  retir- 
ing from  office.  At  the  election  In  1905  all  the 
tmatees  were  elected,  as  there  had  been  no 
election  since  the  election  of  1902,  so  that  the 
term  of  all  the  trustees  had  expired.  Held,  that 
the  trostecB  were  properly  elected,  and  author- 
ized to  submit  to  a  vote  of  the  electors  of  the 
district  the  question  of  the  issuance  of  bonds 
in  the  manner  provided  by  section  4481. 

Appeal  from  Circuit  Court  Bullitt  County. 

"Not  to  be  oflldally  reported." 

Action  between  W.  T.  Lee  and  the  tmsteea 
(tf  the  ShepherdBville  graded  common  school 
district  No.  4.  From  a  judgment  fw  the  lat- 
ter, the  former  appeals.  Affirmed. 

J.  R.  Zimmerman,  ft>r  appellant  Cbas. 
Carroll,  toe  appellee. 

BARKER,  J.  The  question  submitted  on 
this  appeal  is  the  validity  of  $4,000  of  bonds 
Issued  by  the  appellees  for  the  puriKise  of 
purchasing  a  lot  and  erecting:  a  school  build- 
ing thereon  In  their  school  district.  The  cir- 
cuit court  rendered  a  Judgm^t  in  favor  of 
the  validity  of  the  bonds,  from  which  appel- 
lant has  appealed. 

The  bonds  in  question  were  Issued  In  pur- 
suance of  an  election  held  for  the  purpose  of 
submitting  to  the  voters  of  the  district  the 
question  as  to  whether  or  not  they  should  as- 
sume the  Indebtedness,  with  the  result  that 
a  lawful  majority  authorized  the  trustees  to 
Issue  the  bonds.  The  evidence  is  all  contain- 
ed in  an  agreed  statement  of  facts,  which 
shows  conclusively  that  all  of  the  require- 
meats  of  section  44S1  of  the  Kentucky  Stat- 
utes of  1903,  which  regulates  the  matter, 
were  scrupulously  complied  with,  and  It  is 
therefore  not  necessary  to  recite  the  provi- 
sions of  the  statute  or  of  the  agreed  facta.  So 
far  as  we  are  able  to  understand,  the  only 
real  question  made  by  appellant  IB  whether 
or  not  ^e  trustees  were  lawfully  elected. 

Section  4471  of  the  Kentucky  Statute  of 
1908,  provides  that  the  trustees  of  graded 
common  school  districts  shall  be  divided  by 
lot  Into  three  classes,  to  bold  thtir  offices  for 
one,  two,  and  three  years,  respectively,  or 
until  their  successors  are  elected  and  quali- 
fied ;  "the  two  trustees  selected  for  the  shorts 
est  term  to  retire  from  office  on  the  second 
Saturday  In  May  following  their  election, 
and  the  two  selected  for  the  second  shortest 
term,  and  the  two  sdected  for  the  longest 
texm,  shall  serve  one  year  and  two  years, 
respectively,  after  the  second  Saturday  In 
May  following  their  election.  On  the  first 
Saturday  In  May  following  the  first  election 
of  trustees  undw  this  act,  and  the  first  Sat- 
urday In  Bfay  of  each  year  thereafter,  tbece 
shall  be  elected  as  trustees  of  common  schools 
are  elected  two  trustees  of  the  said  graded 
common  school  district,  who  shall  qualify  on 
the  second  Saturday  of  the  m<wtli  of  their 
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election,  to  succeed  the  two  tnuteee  retlzins 
from  office,  and  to  serre  three  years,  and  un- 
til their  BocceBSon  are  elected  and  qualified. 
If,  at  any  time,  there  should  be  a  vacancy  In 
said  board,  the  same  shall  be  filled  by  election 
by  the  ranalnlng  members,  and  the  person 
elected  to  Oil  such  vacancy  shall  hold  his  of- 
fice until  the  next  regular  election,  when  bla 
raccesBor  ahall  be  elected  to  fill  out  the  un- 
^ired  term.**  By  the  agreed  statement  of 
facts  it  appears  that  "on  the  0th  day  of  May, 
1906,  an  election  for  tmstees  of  said  graded 
common  school  district  was  held  at  the  sdipol 
honae  of  said  graded  school  district  in  Sbep- 
berdBTllIe,  Ey.;  said  election  continuing  from 
1  o'clock  p.  m.  to  4  o'clock  p.  m.  on  said  day.  At 
said  election  the  following  persons  were  voted 
for  and  elected  tmstees  of  said  graded  soliool 
district;  namely :  S.  R  Simmons,  O.  A.  Lutes, 
W.  N.  Oiifihi.  O.  F.  Troutman.  and  O.  L.  Grom 
— ^which  election  was  properly  certified  by 
the  officers  thereof,  and  the  election  sheet  so 
certified  was  returned  to  the  chairman  of 
said  board  of  trustees  on  May  6, 1905.  There 
had  been  no  previous  election  of  trustees 

^ce  the   day  of  May,  1902,  and  at 

time  of  election  in  May,  1900,  the  term  of  all 
trustees  had  expired." 

It  is  now  said  that  the  election  of  the  tms- 
tees who  ordered  the  submission  of  the  ques- 
tion of  the  issuance  of  the  bonds  was  illegal, 
because  they  were  all  elected  at  once.  Instead 
of  by  classes  annually,  as  r^ularly  they 
should  hare  been.  This  position  Is  unsound. 
The  terms  of  all  of  the  old  officers  had  expired, 
and  th^  were  holdli^  over  until  the  Section 
of  their  Buccessera.  In  the  very  nature  of 
thio^  in  order  to  meet  the  condition  with 
which  the  district  was  confronted,  all  of  the 
trustees  must  be  elected  at  once,  unless  a  part 
should  be  allowed  to  bold  over  still  further 
for  the  want  of  an  election.  Thla  very  qoea- 


tl<m  arose  In  the  case  of  Louisville  Indnatrial 
School  of  Reform  t.  City  of  Lonlavnie,  13 
S.  W.  710, 11  Kj.  Law  B^.  667.  Under  the 
ebaxtex  of  the  Industrial  School  of  Bftfnrm 
the  board  of  managers,  OHulsting  of  ^ne. 
were  required  to  divide  tbemadTea  Into  Uiree 
classes  of  tbree  eadw  term  of  one  claaa 
to  expire  in  one  Tear,  the  second  In  two  jean, 
and  the  third  class  in  three  years,  and  In  each 
year  thereafter  three  managers  sbonld  be 
elected.  This  mode  of  election  continued  un- 
til May,  1886.  and  from  that  time  nntU  tbcM 
last  managers  were  elected,  on  flie  2d  of 
May.  1889,  no  Section  was  held.  Vtm  seii«al 
council  failed  to  elect  for  tlie  years  188& 
1887,  and  1888,  and  when  the  pneamt  appd- 
lees  were  elected  tbe  torm  of  oflloe  of  all  tbe 
old  managers  had  expired,  and  all  were  hold- 
ing oTor.  So  at  the  electtmi  held  on  tbe  2d 
of  May,  1889,  the  genoral  council  had  to  de- 
t^mlue  whether  an  election  of  all  nine  man- 
agers should  be  had,  or  an  election  of  only 
three,  following  with  an  election  of  three 
members  each  year."  It  was  held  that  it  was 
the  duty  of  the  dty  to  elect  the  whole 
board.  There  is  less  question  as  to  the  reg- 
ularity of  the  election  of  tbe  tmstees  in  tbe 
case  at  bar  than  of  the  managers  in  tbe  case 
cited.  In  that  there  were  two  sets  of  man- 
agers, each  claiming  to  be  tbe  lawful  board. 
In  the  case  at  bar  only  tbe  appellees  dnim  to 
be  tbe  lawful  incumbents  of  the  oflSces  in 
question.  ElectlonB  to  fill  such  vacancies 
as  occur  in  tbe  board  were  r^larly  to 
pursuance  of  the  provision  of  section,  4471  of 
tbe  Eentndty  Statutes  of  190S. 

A  careful  examination  of  tlw  record  caor 
vlnces  us  that  the  requirements  of  tbe  law 
In  reference  to  the  issuance  of  the  bonds  in- 
volved were  faithfully  carried  out,  and  there 
is  no  substantial  question  as  to  thtir  validity 
Wherefore  tha  judgment  is  affirmed. 
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FITZPATRICK  T.  VINCENT. 

(Court  of  Appeals  of  Kentnckj.   Oct  6,  190S.) 

1.  Vendor  AND  Pttbchaseb— Acnon  fob  Pub- 
cu ASE  Monet— Pi^DiNO — Conbtbuctior 

OF  AHSWBB— LlUITBD  DENIAL. 

In  an  actim  on  a  Bote  given  for  the  price 
of  land,  in  which  the  petitioo  alleged  that  plain- 
tiff had  made  and  the  defendant  accepted  a  deed 
with  geaeral  warrant;,  an  answer  denying  that 
plaintiff  had  made  defendant  a  good  title,  or  that 
the  defendant  bad  erer  accepted  soch  deed  or 
title,  amounted  merely  to  a  denial  that  plaintiff 
bad  made  defendant  a  good  title,  and  not  to  a 
denial  that  he  had  accepted  a  warranty  deed. 

2l  Appeal— PBBSuicpnoin—PLUDKsa-^Aix.- 
UBB  TO  Reply. 

Where,  in  an  action  on  a  note  riven  for 
tbe  price  of  land,  there  was  no  reply  to  an 
answer  alleging  that  the  sale  was  champertous, 
but  both  parties  took  proof  on  that  Issue  and 
the  case  was  submitted  on  the  merits,  it  ahonld 
be  presumed  on  appeal  that  the  anawer  waa 
taken  as  controverted,  and  a  judgment  tat 
plaintiff  should  not  be  reversed. 

AK>eal  from  Clrcnit  Court,  Rowan  Ootmty. 

"Not  to  be  officially  reported." 

Action  by  L.  S.  Vincent  against  W.  W. 
Fltzpa trick.  From  a  Judgment  tor  plaintlll^ 
defendant  appeala  Affirmed. 

Jas.  B.  Clark,  for  appellant  Jno.  W. 
Bay,  for  appellee. 

HOBSON,  a  J.  L.  8.  Vincent  aoia  to  W. 
W.  Fitzpati^dc  a  tract  of  land.  For  part  of 
the  purchase  money  he  tock  a  note  for  9100. 
Tbe  note  contained  theae  -words:  "This 
note  la  for  the  fifteen  acres  In  dispute  and 
is  not  to  be  paid  imti]  the  said  dlapnte  is 
nettled.**  The  note  was  dated  November 
21,  1891.  On  November  28.  1892,  Fltzpatrldc 
paid  $100  on  the  note,  and,  having  failed 
to  iiay  the  remainder,  Vincent  filed  this  salt 
against  him  on  February  7,  1894,  to  enforce 
the  lien  retained  in  tbe  deed.  The  plalntitt 
alleged  In  his  petition  that  the  dlq>nte 
named  In  the  writing  had  been  fully  settled, 
and  lhat  he  had  made  tbe  defendant  a 
deed  for  tbe  hmd  with  general  warranty, 
Including  the  IS  acrea,  and  that  the  de> 
fondant  had  accepted  tbe  deed.  tb»  de- 
fendant filed  an  answa  In  which  he  denied 
that  the  dispute  as  to  the  15  acres  of  land 
bad  been  settled.  The  answer  th^  contains 
these  words:  '^e  denies  that  the  plain- 
tiff baa  made  him  a  good  title  to  Bald  IS 
acres  of  land,  or  that  he  baa  ever  accepted 
sncb  deed  or  titles" 

A  pleading  must  be  takoi  most  strongly 
against  the  pleadffl'.  The  words  "such  deed 
or  title"  must  refer  to  the  good  title  mention- 
ed In  the  precedii^  clause.  There  is  no  de- 
nial of  the  allegation  of  the  petition  that  the 
plaintiff  'made  the  defendant  a  warranty 
deed  for  the  land,  and,  construing  tbe  answer 
against  the  pleader,  it  stnvly  amoonts  to 
a  d«ilal  that  the  plaintiff  made  the  defends 
ant  a  good  titie  to  the  land.  The  defend- 
ant In  an  ammded  answer  pleaded  that  the 
8BB.W^-6B 


land  at  the  time  he  bou^t  It  was  in  the 
adverse  possession  of  one  Jeff  Witbrow, 
and  Wlthrow  was  made  a  defendant  to  the 
suit.  Wlthrow  also  alleged  that  be  was  In 
the  actual  pcwsesalon  of  tbe  land  at  the  time 
the  plaintiff  sold  it  to  tbe  defendant  During 
tbe  jHTogress  of  tbe  case,  however,  It  appeared 
that  the  defendant  bad  bought  a  tract  of 
land  from  Witbrow,  and  that  Wlthrow  had 
made  him  a  deed  for  a  boundary  of  land 
which  Included  the  IS  acres,  so  that  he  un- 
doubtedly, at  tbe  trial,  bad  title  to  the  land, 
either  by  the  deed  that  Wibrow  had  made 
bim  or  by  the  deed  from  the  plaintiff. 

The  proof  failed  to  show  that  there  was 
any  such  actual  possession  of  tbe  land  by 
Witbrow  at  the  time  of  tbe  defendant's 
purchase  from  the  plaintiff  as  to  bring  that 
sale  within  the  champerty  statute.  It  is  in- 
sisted, howevo",  for  the  defendant  that  there 
was  no  reply  to  bla  answer  pleading  that  the 
sale  was  champertous.  This  Is  true ;  but 
both  parties  took  proof  on  the  Issue  without 
objection,  and  appear  to  have  submitted  the 
case  on  the  merits.  There  was  no  objection 
that  no  reply  had  been  filed,  and  no  motion 
for  a  judgment  on  the  pleadings.  After 
Jndgm«it  on  the  merits,  where  tbe  parties 
treated  the  Issues  as  made  np,  It  must  be 
presumed  that  the  amended  answer  was 
taken  as  controverted  of  record,  and  that  the 
order  by  some  overslgbt  was  not  entered. 
At  any  rate,  the  judgment  will  not  be  re- 
versed for  a  defect  of  the  pleadings,  where 
tbe  objection  was  not  raised  in  the  circuit 
court  The  defmdant  did  not  show  what 
he  was  oat  for  tbe  IS  acres.  The  dispute 
as  to  the  16  acres  was  undoubtedly  settled, 
and  on  all  the  evtdaice  we  see  no  reason  for 
disturbing  tbe  finding  of  tha  diancellor  <m 
the  facta. 

Judgment  affirmed. 


OOUUONWBAI/TH  v.  RBDMAK. 
(Coort  of  Appeals  of  Ktntuc^.  Oct  6;  lOOS.) 

1.  iNToxicATino  LiQUOBS  — Licenses  — No- 
tice OF  Application. 

Ey.  St  1903,  1  4208,  providing  that  tbe 
connty  court  shall  not  grant  a  Uceoae  to  sell 
liquors  until  10  days*  notice  shall  be  given,  by 
posting  a  notice  at  the  door  of  the  courthouse 
and  at  least  at  four  public  places  in  the  neigh- 
borhood where  the  liquor  is  to  be  sold,  author- 
izes the  county  court  to  grant  licenses  only  If 
the  proper  notice  has  been  given ;  and  a  license 
may  be  revoked  where  such  notice  waa  not 
given. 

[Ed.  Note.— For  cases  In  point  see  vol.  29, 
Cent  Dig.  Intoxicating  Liquors,  S  66.1 

2.  Same— PosTiNo  of  Notices  of  Applioa- 
TioN — Sufficiency. 

On  the  issue  of  the  giving  of  the  notice 
required  by  Ey.  St  1903,  f430S,  of  an  applica- 
tion Cor  a  license  to  sell  liquors  by  posting  a 
notice  at  the  courthouse  door  and  at  four  public 
places  In  the  neighborhood  where  the  liquor  is 
to  be  sold,  cltlsens  of  Um  neighborhood  testified 
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that  they  saw  no  notice,  thoufb  thej  were  look- 
ing out  for  one.  The  applicant  testified  that  he 
posted  four  notices,  10  days  before  the  appllca- 
tlw,  bjr  hanging  one  on  a  tack  on  the  front 
of  his  house,  and  one  on  a  tree  on  the  opposite 
side  of  the  road,  and  two  on  telegraph  poles 
about  800  yards  away.  No  one  saw  the  notice 
hung  on  the  front  of  the  bouse  or  the  one  put 
up  on  the  tree.  It  was  shown  ttiat  the  ap- 
plicant went  out  after  dark  and  put  up  the 
notices.  Held,  that  the  notices  were  not  posted 
in  compliance  with  the  statute,  and  the  court 
was  authorised  to  revoke  the  license. 

Appeal  from  Olrcait  Court,  Jeffenon  Ooim- 
ty,  Criminal  Branch. 

"To  be  officially  reported.** 

Proceedings  by  tbe  oommonwealdi  agalnat 
L^non  Redman  for  tbe  rerocatlon  (tf  a  liq- 
uor licence.  ITrom  a  jodgment  of  the  cir- 
cuit coor^  rererstng  a  Jndgqaent  of  the  codd' 
ty  court  revcAing  tbe  license,  tbe  common- 
wealth 8K>eaIs.  Reversed. 

Obandler  ft  Norman,  R.  W.  Blngbam,  and 
J.  M.  HufTaker.  for  tbe  Commonwealth. 
Vorctat  ft  Fl^  for  appellee. 

HOBSON,  a  J.  Appellee,  Redman,  on 
March  81, 1006,  was  granted  a  license  by  tbe 
Jefferson  county  court  to  keep  a  taron  at 
Taylor  Boulevard  and  New  Pleasure  Ridge 
Roads,  In  Jefferson  coanty,  with  the  privi- 
lege of  selling  Qilrltnoas,  vinous,  and  malt 
liquors.  On  Ajsil  25th  the  county  attorney 
served  notice  on  Redman  ^t  at  the  next 
term  of  tbe  court,  commencing  not  less  than 
five  days  after  tbe  service  of  the  notice,  he 
would  move  tbe  court  to  revoke*  the  license, 
on  the  ground  that  Redman  was  not  proper- 
ly equipped  to  keep  a  tavern  as  required  by 
law  and  that  he  had  Illegally  obtained  tbe 
license.  The  motion  was  entered,  the  par- 
ties appeared,  and  considerable  testimony 
was  heard  on  both  aides.  The  county  court 
upon  the  evidence  revoked  the  license,  and 
the  defendant  appealed  to  the  circuit  court 
In  that  court  the  Judgment  of  tbe  county 
court  was  reversed,  and  tbe  commonwealth 
has  appealed  to  this  court 

The  proceedings  were  under  the  follow- 
ing provisions  of  the  statutes: 

"All  licenses  mentioned  in  this  article  ex- 
cept licenses  to  sell  by  retail  splritnons.  vi- 
nons  or  malt  llquora,  shall  be  granted  by  the 
county  clerk;  and  license  to  sell  by  retail 
spirituous,  vinous  or  malt  Uquors  shall  be 
granted  by  the  county  court ;  but  tbe  county 
court  shall  not  grant  a  license  to  sell  splrlt- 
uooB,  vinous  or  malt  liquors  until  ten  days* 
notice  shall  be  given  by  jKwtlng  a  written 
or  printed  notice  at  the  door  of  tbe  coort- 
honse,  and  at  least  at  four  public  places  In 
the  neighborhood  where  the  liquor  Is  to  be 
sold;  and  if  the  majority  of  the  legal  voters 
In  the  neighborhood  shall  protest  against  tbe 
application  it  shall  be  refused.  Tbe  county 
court  In  eadi  Instance  shall  determine  what 
conatitatM  the   neighborhood.  Nor  shall 


such  license  be  granted  to  any  peraon  of  bad 
character,  or  who  does  not  keep  an  orderlj^, 
law-abiding  house."   Ky.  St  1903,  |  4203. 

"License  to  keep  a  tavern  outside  of  an 
incorporated  city  or  town  sbaU  be  granted 
only  to  persons  who  are  prepared  with  hous- 
es, bedding,  stabling  and  provender  snffi- 
dent  to  accommodate  tbe  public,  and  aball 
not  be  granted  to  any  one  nnlesa  the  keeping 
of  a  tavern  at  the  place  proposed  Is  neces- 
sary for  tbe  accommodatloo  of  the  paUic, 
nor  nntil  tbe  applicant  shall  take  an  oath.  In 
open  court  that  Iw  In  tsdtb  Intends  to  keep 
tavern  for  tbe  accommodation  of  tbe  pobllc" 
Ky.  St  1908. 1  4208. 

"Any  tavern-keeper  who  shall  violate  tbe 
provisions  of  his  bond,  or  any  tavern-keep^', 
merchant,  dlitlUa-  or  dmgglBt  wbo  shall  vlo- 
lato  any  proTlston  of  this  artkte,  aball  for- 
feit hlB  ttcense ;  and  when  the  coan^  attor- 
ney aball  have  reasonable  groimdB  to  be- 
lieve Mtber  upon  bis  own  knowledge  or  from 
the  oath  of  two  credible  witneeeea  of  siicfa 
violation,  be  shall  notify  the  alleged  offend- 
er to  ai^ear  before  the  next  term  ot  tbe 
county  court  commencing  not  later  ttuu  five 
days  after  the  services  of  the  notice  to  abow 
cause  why  his  Ucoise  should  not  be  can- 
celled. On  the  trial  of  the  case,  tbe  eoort 
shall  enter  an  order  cancelling  tbe  license 
or  acquit  tiie  d^mdant,  aa  the  proof  may 
authorize."   Ky.  St  1808,  |  4208. 

We  deem  it  neceasary  to  conaldar  imly  ooe 
of  the  qnestiona  dlacnsaed  by  coanari,  and 
that  Is  the  question  of  notice.  It  will  be  ob- 
served lhat  the  statute  requlree  Uut  license 
shall  not  be  granted  mitU  10  day^  notice 
shall  be  given  1^  posting  a  written  or  print- 
ed notice  at  the  door  of  the  coartbonse  and 
at  least  four  public  places  In  tbe  neighbor- 
hood where  the  liquor  Is  to  be  sold,  and  If 
tbe  majority  of  the  1^1  voters  In  tbe  neigh- 
borhood shall  protest  against  tbe  applica- 
tion it  shall  be  refused.  The  purpose  of  the 
statutory  provision  Is  that  the  license  shall 
not  be  granted  In  any  nelgbbwhood  contrary 
to  the  wishes  of  tbe  majority  of  tbe  legal 
voters,  and  to  give  them  an  opportunity  to 
prot^  against  the  granting  of  tbe  llcensa 
the  10  days'  notice  is  required  to  be  given. 
The  notice  lies  at  the  base  of  the  proceeding. 
If  the  notice  was  not  given,  tbe  county  court 
was  without  authority  to  grant  tbe  license, 
and,  if  It  did  grant  the  license.  It  bad  aothw- 
Ity  to  revoke  it  when  It  was  shown  that  tbe 
proper  notice  had  not  been  given.  Other- 
wise the  applicant  could  defeat  tbe  purpose 
of  the  statute,  and,  when  be  had  once  gotten 
tbe  license  without  notice,  could  continue  to 
sell  contrary  to  the  wishes  of  tbe  majority 
of  the  legal  voters  of  tbe  neighborhood,  al- 
tbough  by  failing  to  give  tbe  proper  noUee 
he  had  iwevented  them  from  protesting. 

On  tbe  question  of  notice,  the  proof  tw 
tbe  commonwealth  by  a  nnmbw  of  cttfaou 
of  tiie  neighborhood  was  tiiat  they  were  op- 
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posed  to  ttw  grantlDg  of  a  Uceiue  to  sell  Uq- 
uor  at  that  point,  and  had  defeated  other 
appUcatlonfl ;  that  th^  had  nndoretood  that 
Bedman  was  going  to  Bj/ifij  for  liooiBet  and 
-were  looking  ont  for  the  notices  that  they 
might  oppose  the  application,  but  saw  none^ 
and  had  no  notice  of  the  application  nntU 
the  license  was  granted.  On  the  otha  band, 
Redman  testlfled  that  he  posted  tour  notices 
10  dajB  before  the  application  at  pnbUc 
places  In  the  neighborhood.  He  said  tliat  he 
hung  one  on  a  tack  on  the  front  of  his  house, 
and  also  put  up  one  with  one  tack  on  a  tree 
on  the  opposite  aide  of  the  road;  that  he 
put  up  two  others  about  300  or  400  yards 
away  on  telegraph  poles,  one  north  and  the 
other  south  of  the  house.  These  last  two 
notices  seem  to  have  been  put  up  In  the 
same  way,  and  they  were  shown  to  have  re- 
mained up  for  some  time;  but  no  witness 
in  the  case  ever  saw  afterwards  the  notice 
that  was  hong  on  a  tack  on  the  front  of  the 
house,  or  the  notice  which  was  put  up  with 
one  tsLCk  on  the  tree  on  the  side  of  the  road. 
The  proof  by  Redman  also  shows  that  be 
went  out  after  dark  and  put  up  the  notices. 
His  conduct  shows  that  he  understood  that 
bis  application  would  be  resisted,  and  that 
he  was  trying  to  pat  np  notices  that  would 
not  give  notice.  In  order  to  comply  with 
the  statute  the  notice  must  be  substantially 
posted;  that  is.  It  must  be  posted  as  other 
notices  of  like  character  are  nsually  -posted. 
It  must  be  tacked  np  securely.  It  must  be 
posted  in  good  faith,  and  at  four  public 
places  In  the  neighborhood.  In  the  case 'at 
bar  the  posting  of  the  notices  was  a  sham, 
Intended  to  dtfeat  the  purposes  of  tlw  stat- 
Qte^  and  the  county  court  proDex]y  reroked 
the  license. 

Jndgment  reversed,  and  caose  ronanded 
for  ft  jndgmmt  fts  herein  indicated. 


MOODY  T.  CITZ  OF  WILLIAHSBUBO. 
•t  al. 

(Conrt  (rf  Ai^eals  of  Kentocky.    8ept  27* 
190S.) 

1.  MUHXOIFAI,  COBFOBAXZOlTft— ObDIBAHOIB— 

AtTTHOBITT  TO  BlTACT— STATUTOBT  PBOVX- 

SI0N8.  ■ 

Ey.  St  190S.  c.  47,  prescribhig  a  sdiedule 
of  fees  and  costs  in  judicial  proceedings;  sec* 
tion  8687,  aubeec  6,  conferring  on  councils 
the  right  to  Impose  fines  for  violation  of  or- 
dinances; and  sectioD  8623,  providing  that 
the  dtj  attorney  shall  receive  a  compeasation 
to  be  fixed  by  ordinance  by  the  oouncU— do  not 
authorize  a  municipality  to  adopt  an  ordinance 

fxroviding  that,  when  a  jndnnent  for  a  fine  is 
eas  than  |10,  a  fee  of  $2.50  for  the  dty  at- 
torney shall  be  taxed  as  costs. 

2.  Sahs— InvAUDiTz  in  Past— Bjtbot  ok 
Valid  Past. 

The  provision  in  a  municipal  ordinance 
that,  when  a  judgment  for  a  fine  shall  be  less 
than  $10,  a  fee  of  $2.60  for  the  city  attorney 
shall  be  taxed  as  amta.  Is  severatile  from  the 
provisions  that  he  shall  receive  a  percentage 


on  judgments  for  fines  rendered  for  the  benefit 
of  the  commonwealth,  and  the  Invalidity  of 
the  former  prorlsion  does  not  affect  the  validity 
of  the  latter. 
Nnnn  and  Paynter.  JJ.,  dlasenthig. 

Appeal  from  drcnit  Court,  Whitley  Coun- 
ty. 

"To  be  officially  reported." 

Prohibition  by  William  Moody  against  the 
city  of  Wllliamsbnrg  and  another  to  test 
the  validity  of  a  municipal  ordinance.  From 
a  judgment  tar  defendants,  plaintiff  appeals. 
Reversed. 

0.  W.  Lester,  for  q>pellant  Sharp  &  Sllw, 
for  appellees. 

BABSER,  J.  Williamsburg,  Ey.,  Is  a  city 
of  the  fifth  class.  Among  the  ordinances 
ordained  by  its  board  of  council  is  No.  56, 
fixing  and  r^fnlstlng  the  compensation  of 
the  cit7  attorn<^,  prescribing  that  he  shall 
receive  60  per  cent  of  all  judgments  for  fines 
and  f Off eltmres  rendered  in  the  police  conr^ 
either  for  the  bmeflt  of  the  commonwealth  or 
the  city,  "except  UtAt,  wlien  a  judgment  is 
for  less  than  $10,  a  fee  of  $2JS0  shall  be  taxed 
as  costs,  and  belong  to  him," 

The  appellant,  William  Moo^,  was  tried 
In  the  police  court  of  Williamsburg  for  the 
Qflense  of  drunkenness,  and  adjudged  to  pay 
a  fine  of  $1  and  the  cost  of  the  prosecution ; 
the  whole  amounting  to  the  sum  of  $6.8{^ 
which  indnded  the  sum  of  $2.00  dty  attoi^ 
ney's  fee  as  provided  in  the  ordinance.  This 
judgment  he  replevied,  and  was  released  from 
custody.  Tlie  r^levln  bond  being  about  to 
fall  dne^  he  Instituted  this  action  to  test  the 
validity  of  the  ordinance  In  qnestion,  in  so 
far  as  it  authorised  the  imposition  of  the 
sum  ot  $2.00  for  the  benefit  of  the  dty  attor^ 
ney.  This  proceeding  seems  to  be  authorized 
by  section  3639,  Ky.  St  1903.  which  provides 
that  "the  validity  or  constitntionaiity  of  any 
ci^  ordinance,  by-law  or  rules  of  the  flfth- 
class  dtles,  shall  be  tried  by  a  writ  of  pro- 
hibition frtom  the  Judge  of  the  circuit  court  In 
which  said  city  Is  located,  with  right  of  ap- 
peal by  either  party  to  the  court  of  appeals." 
With  out  aetting  forth  in  detail  the  allega- 
tltms  of  the  petition,  it  Is  sufficient  to  say 
that  the  pleading  states  a  cause  of  action,  If 
the  question  of  law  sought  to  be  maintained 
by  appellant  Is  sound. 

Police  a>nrt8  ot  dtles  of  the  fifth  class 
ars  established  by  section  8^1,  which  con- 
ten  jurisdiction  upon  them  concurrent  with 
justices'  courts  for  all  actions  and  proceed- 
ings, clvU  and  criminal,  except  that  In  crimi- 
nal cases  the  jurisdiction  is  confined  to  cases 
occurring  within  the  city ;  and  they  are  given 
exclusive  Jurisdiction  of  all  actions  for  the 
recovery  of  flues,  penalities,  or  forfeitures 
prescribed  for  breach  of  the  city  ordinances. 
"The  rules  of  practice  and  mode  of  proceed- 
ings in  such  police  court  shall  be  same  as  are 
or  may  be  prescribed  by  law  for  Justices* 
ooarti»  and  appeals  may  be  taken  tnm  all 
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judgments  of  said  police  courts  In  the  time  and 
manner,  and  where  the  amount  In  controversy 
authorises  appeats  from  justices'  courts.**  Sec- 
tion 3652  confers  upon  the  judges  of  the  police 
court  the  rlg^t  to  charge  and  receive  the  same 
fees  as  are  or  may  be  allowed  to  county  judges 
for  services  rendered  in  the  quarterly  court 
Section  8628  provides  that  "the  clerk,  trea- 
surer, SBsessor,  marshal  and  city  attorney 
shall  severally  receive  at  stated  times  a 
compensatifm,  to  be  fixed  by  ordinance  by 
the  city  council,  which  con^poisatlon  shall 
not  be  changed  after  tiieir  appointment 
or  during  thdr  several  terms  of  oflSce."  Sub- 
section 6  of  section  8887  confers  upon  the 
goieral  conndl  the  right  to  Impose  fines,  pen- 
alties, and  forfeitures  "Ua  any  and  all  viola- 
tions of  ordinances,  snd  for  any  breach  or 
violation  of  any  wdlnance ;  to  tlx  the  penalty 
by  fine  or  Imprisonment,  or  both ;  but  no  such 
penalty  or  fine  shall  exceed  one  hundred 
dollars  nor  the  terms  of  ImprtBonment  aceed 
*  fifty  days." 

It  will  be  observed  that  then  la  no  ex- 
press authority  for  the  Impoaltlon  of  an  at- 
tom^'s  fee  In  favor  of  the  city  attorney, 
to  be  charged  as  a  part  of  the  costs.  The  city 
council  have  the  right  and  power  to  pass 
general  ordinances  imposing  fines  for  the 
violatifm  of  clly  ordinances,  and  th^  un- 
doubtedly have  the  right,  when  these  fines 
and  forfeitures  are  covered  into  the  treasury, 
to  pay  the  dty  officers  from  the  fund  so  creat- 
ed, as  seems  to  hare  been  done  in  the  main 
by  the  ordinance  under  consideration;  but. 
tbere  is  certainly  no  express  warrant  of  law 
for  the  attorney's  fee.  Chapter  47  of  the 
Kentucky  Statutes  contains  a  general  law 
and  schedule  of  the  fees  and  costs  authoriz- 
ed In  judicial  proceedings,  criminal  and  dvll, 
In  this  state,  but  nowhere  Is  such  a  fee  au- 
thorized as  that  under  consideration.  In 
the  case  of  Broaddus  v.  Broaddus,  10  Bush, 
299,  it  Is  said :  "The  General  Statutes  must 
be  regarded  as  containing  a  complete  system 
of  laws,  and.  In  so  far  as  they  treat  of  any 
general  law,  whether  under  the  title  of  'Wills,' 
'Executors  and  Administrators,'  'Husband 
and  Wife,'  'Guardian  and  Ward,'  etc..  It  must 
be  considered  and  treated  as  all  the  statute 
law  on  the  subject  Indicated  by  the  title ;  and. 
If  the  system  is  defective  In  any  of  its  parts, 
the  remedy  Is  to  be  found  In  legislative 
amendments."  Tested  by  this  rule,  chapter 
47,  entitled  "Fees,"  contains  all  the  law  on 
that  subject  except  wherein  it  has  been 
expressly  changed  by  subsequent  amend- 
ment ;  and  this  seems  not  to  have  been  done 
as  to  the  matter  In  hand.  It'  Is  certainly 
within  the  general  spirit,  both  of  the  Constitu- 
tion and  the  statutes  enacted  in  pursuance 
thereof,  that  there  should  exist  a  uniform 
system  of  Judicial  procedure  throughout  the 
state.  In  so  far  as  that  is  practicable,  and  we 
deem  it  the  duty  of  'the  courts  to  carry  into  ! 
effect  this  general  spirit,  wherever  it  can  be  i 
done  without  violence  to  the  letter  of  the  law.  I 


We  tbwBf ore  conclude  lliftt  so  modi  of  the 
ordinance  as  prescrlbee  Hie  ii^MMltlon  of  a 
docket  fee  of  f2.50  In  favor  of  tiw  dty  at- 
toiaey,  where  the  fine  Imposed  is  leas  Hun 
flO^  Is  Invalid.  But,  as  this  i^ovlsion  Is 
contained  in  an  exo^vUon  readily  severable 
^m  the  body  of  the  ordinance,  Oda  cmdu- 
slon  leaves  all  but  the  ac^>tlon  Intact  For 
the  foregoing  reasons,  the  judgment  mnst  be 
reversed,  and  the  case  remanded,  witti  Oteec- 
tlons  to  overrule  tbs  demurrer  to  tbe  peti- 
tion, and  tor  fmUHr  proceedlngi  rr^vlt^^t 
herewith. 

NUNN  and  PATNTEIB.  JJ..  dissent: 


BALDRIDGE  v.  COMMONWEALTH. 
(Court  of  Appeals  of  Kaitocky.  Sept  22, 
1905.) 

1.  CBIUINU.  I^W— CONTIRITAnOE  — Tm  TO 

PsEPABE  Defense. 

Where  defendant  forfeited  bis  bail  bond,  it 
was  error  to  force  hlra  to  trial  on  the  second 
day  after  be  was  arrested  on  a  bench  warrant 
and  to  refuse  a  continuance  of  one  day  ta  en- 
able him  to  procure  oounael  and  witnaaaes  mod 
ivepare  his  defense. 

2.  Saio— Afhuz,— QuimoiTS  Rkvikwabub. 
An  ol^eetion  to  tbe  saffldency  of  tba  indiei- 

ment  Cannot  be  raised  bit  tin  first  time  ob  ap- 
peal. ^ 

Appeal  ftom  Cirenlt  Oonrt;  Bowan  Gmmty. 
"Not  to  be  officially  feported.** 
Shwman   Baldridge  was   eonrlcted  ot 
alme,  and  appeals.  Revised. 

John  B.  Cooper,  for  appellant  N.  R 
Hays,  O.  H.  Morris,  and  Alex.  Oonaor,  tat 
the  Commonwealtii. 

SBTTLB,  J.  The  appellant  was  Indicted, 
tried,  and  convicted  in  tbe  Rowan  drcolt 
court  for  the  crime  of  unlawfully  detaining 
a  woman,  one  Mary  Alice  HIc^s,  against 
her  will,  with  the  intoit  to  have  carnal 
knowledge  of  her;  his  punishment  t>eing 
fixed  at  two  years'  confinement  in  the  peni- 
tentiary. He  has  appealed,  and  nrges  a 
reversal  of  the  Judgmoit  of  convictloin  np- 
on  several  grounds. 

The  facts  establistied  by  the  evidence  of 
the  commonwealth  were:  That  on  tbe 
night  the  crime  Is  chained  to  have  been  com- 
mitted Mary  Alice  Hicks,  a  girl  14  years  of 
age,  was  staying  at  the  house  of  Green 
Baldrldge,  a  brother  of  appellant,  and 
sleeping  with  her  youngw  sister  In  the 
second  story  of  the  house.  That  during 
the  night  appellant,  a  married  man  of 
middle  age,  and  uncle  by  marriage  of  tbe 
prosecutrix,  entered  the  room  In  which  she 
was  sleeping  through  the  window  and  ap- 
proached her  bed.  That  she,  hearing  him. 
got  np  from  the  bed,  when  be  seised  tbe 
garment  she  was  wearing,  tore  tbe  skirt  of 
!  it  off,  and  said  to  her,  "Hold  on!"  About 
i  this  time  the  noise  made  by  her  and  ap- 
I  pellant  aroused  tbe  wife  of  Green  Baldrldce^ 
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Bleeping  In  the  room  below,  who  went  to  the 
room  above  and  with  several  blows  with  a 
broomstick.  Inflicted  upon  the  person  of  ap- 
pellant, drove  him  from  the  house.  There- 
upon Mrs.  Baldrldge  took  the  girl  to  ber 
room,  where  she  remained  through  the 
nigbt  Appellant  testified  In  his  own  be- 
half that  he  entered  the  room  of  the  prose- 
cntrlx  pursuant  to  an  agreement  previously 
made  with  her,  and  for  the  purpose  of  having 
carnal  knowledge  of  her,  and  that  he  had 
theretofore  repeatedly  had  sexual  inter- 
course with  her.  He  also  proved  by  other 
witnesses  that  the  reputation  of  the  proee* 
cutrix  for  virtue  was  bad. 

It  Is  InslBtBd  for  appellant  that  he  was 
forced  Into  trial  on  the  second  day  after 
bis  arrest  and  without  an  opportunity  to 
procure  the  attendance  of  certain  witness- 
es, whose  testimony  be  claims  would  have 
shown  bis  Innocence  of  the  crime  charged. 
It  appears  that  be  was  indicted  at  the 
October  term,  1902.  of  the  court;  that  upon 
his  motion  and  affidavit  the  case  was  then 
continued,  following  which  he  furnished 
ball  for  his  appearance  to  answer  the  in- 
dictment at  the  succeeding  term,  but  failed 
to  do  so,  which  caused  a  forfeiture  of  his 
bond  and  the  Isaual  of  a  bench  warrant 
for  his  arrest,  which  was  not  executed  un- 
til the  first  day  of  the  court  and  two  days 
before  hla  trial,  wbich  occurred  at  ttie 
June  term,  1905.  Upon  the  calling  of  the 
case  for  trial,  through  Attorney  W.  A.  Young, 
whom  he  endeavored  to  employ  as  bis  coun- 
sel, appellant  asked  the  court  that  the  case 
be  passed  until  the  next  day  to  enable  him 
to  procure  the  attendance  of  his  witnesses. 
The  court  refused  his  request,  but  did  con- 
sent to  lay  the  case  over  until  1  o*clo(&  p.  m. 
of  the  same  day.  Thereupon  Toung  inform- 
ed the  court  that  he  would  not  represent 
appellant  In  tbe  trial,  and  declined  to  accept 
onployment  at  bis  bands  unless  the  court 
would  pass  tbe  case  until  next  day.  The 
appellant  then  In  person  asked  the  court 
to  lay  tbe  case  over  one  day  to  enable  him 
to  employ  an  attorney  and  get  his  witnesses. 
Tbe  request  was  again  refused  by  the  court, 
wltb  the  statement,  however,  tbat  he  would 
appoint  counsel  to  defend  appellant,  and  did 
then  appoint  two  lawyers  to  conduct  his  de- 
fense. The  trial  by  order  of  the  court  was 
tticn  proceeded  wltb. 

As  well  said  by  this  court  in  Helton  v. 
Commonwealth.  87  S.  W.  1073,  27  Ky.  Law 
Bep.  1163:  "While  promptness  in  the  ap- 
prehension and  trial  of  persons  accused  of 
crime  is  commendable,  the  interests  of  the 
commonwealth  are  primarily  in  having  the 
accused  tried  under  circumstances  where 
the  verdict  will  be  just,  and  will  represent 
tbe  deliberate  and  calm  judgment  of  a 
properly  selected  and  Instructed  Jury  In  a 
court  having  jurisdiction  of  the  offense. 
Innocence  Is  as  much  to  be  protected,  to  say 
tbe  least  of  it,  as  It  Is  due  to  crime  to  be 
punished,  and,  whether  one  or  tbe  otber* 


courts  will  not  be  hurried  by  popular  clamor, 
or  delayed  by  technical  quibble,  to  tbe  det- 
riment of  the  orderly  administration  of 
justice."  While  the  patience  of  the  trial 
Judge  had  doubtless  been  tried  by  the  fail- 
ure of  ai^llant  to  comply  with  tbe  under- 
taking of  his  bail  bond,  whereby  an  earlier 
trial  of  his  case  was  prevented,  still  he  was 
entitled  to  reasonable  time  and  oppM^unlty 
to  employ  counsel  for  bis  defense  of  hla  own 
choosing,  also  to  consult  with  such  coun- 
sel and  place  in  his  possession  the  facts  of 
bis  case,  names  of  bis  witnesses,  etc.,  that 
he  might  make  the  preparation  needful  to 
procure.  If  possible,  the  attendance  of  the 
witnesses  and  take  such  further  steps  as 
would  secure  to  appellant  a  fair  and  impar- 
tial trial.  But  appellant  was  not  allowed 
time  to  employ  counsel,  secure  his  fee,  or 
lay  before  him  the  nature  of  his  defense. 
Tbe  attorney  he  attempted  to  employ 
would  not  consent  to  undertake  his  de- 
tense  without  preparation  or  go  into  trial 
u[ft>n  such  short  notice.  Appellant  was  not 
even  giv^  time  to  prepare  an  affidavit  by 
which  he  might  have  presented  with  par- 
ticularity tbe  grounds  for  Ills  motion  to  lay 
tbe  trial  of  bis  case  over  one  day.  It  was 
certainly  not  unreasonable  for  him,  under 
tbe  circumstances,  to  ask  to  be  allowed  one 
day  to  get  his  witnesses.  Doubtless  the 
attendance  of  some  of  them  could  have  been 
procured  In  tbat  time.  Counsel  of  the 
court's  appointment  were  compelled  to  go 
into  the  trial  of  appellant  without  prepara- 
tion. We  do  not  question  their  capacity 
or  skill,  but  are  well  aware  that  lawyers 
of  the  greatest  skill  and  experience  need 
to  be  Informed  In  advance  of  a  trial  of  the 
law  and  facts  of  the  case  they  are  expected 
to  conduct  to  a  successful  issue.  We  con- 
clude, therefore,  that  appellant  was  not 
allowed  reasonable  opportunity  to  pr^re 
for  trial,  and  that  the  court  erred  In  re- 
fusing to  postpone  the  trial  as  requested  by 
him. 

It  is  contended  that  tbe  Indictment  under 
which  appellant  was  convicted  is  fatally 
defective,  in  that  it  charges  him  with  having 
unlawfully  and  feloniously  detained  Mary 
A.  Hicks,  a  female,  for  the  purpose  of 
having  carnal  sexual  Intercourse  with  her 
against  ber  will,  instead  of  charging,  as 
in  the  language  of  the  statute,  tbat  he  im- 
lawCnlly  "detained  her  against  her  will" 
for  such  purpose.  We  find  tbat  no  objec- 
tion was  made  to  tbe  Indictment  In  tbe 
lower  court,  either  by  demurrer  or  motion 
In  arrest  of  Judgment  Consequently  the 
question  of  Its  sufficiency  cannot  be  con- 
sidered by  us,  iMcause  raised  for  tbe  first 
time  In  this  court  However,  as  the  com- 
monwealth's attorney,  after  the  filing  of 
tbe  mandate  In  the  lower  court  and  the 
entering  therein  of  tbe  order  granting  ap- 
pellant a  new  trial,  may,  If  tbe  Indict- 
ment be  deemed  defective,  elect  to  dismiss 
It  and  remand  tbe  caae  to  tlw  grand  jury 
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for  another,  we  think  It  not  Improper  to  say 
that  in  the  case  of  Wilder  v.  Oommonwealtb, 
81  Ky.  691,  It  was  held  by  this  court  that 
an  Indictment  similar  to  the  one  In  the  case  at 
bar  was  fatally  defective. 

We  find  no  error  ,  in  the  Instructions  given 
bj  the  trial  court  They  follow  the  statute, 
and  not  the  indictment,  In  defining  the 
offense  ■  with  which  appellant  is  charged. 
The  instructions  are  only  two  In  number, 
and  we  commend  them  for  their  brevl,ty 
and  accuracy. 

For  the  rrasons  herein  given,  the  judg- 
ment Is  reversed,  and  cause  remanded  for 
a  new  trial  and  further  necessary  proceed- 
ing!. 


CONTINENTAL  GASUALTT  OO.  v.  JASPER. 
(Court  of  Appeals  of   Kentucky.   Sept  26, 
1905.) 

1.  EvroxNOB  —  Pabol  —  IifBunufos  Fouot 

— CONBIMEBATIOir. 

Ky.  St.  1908,  S  470.  declaring  that  the  con- 
ilderatitm  of  a  written  contract  need  not  be  ez- 

Jressed,  bot  may  be  proved  by  parol;  section 
72,  providing  that  the  conaideration  of  any 
writing  may  be  impeached ;  eection  656,  provid- 
ing that  no  iDanrance  company  shall  make  any 
terms  as  to  premiums  not  expressed  in  the  poli- 
cy; and  section  679,  {mividlttg  that  policies  re- 
ferring to  the  application  as  forming  a  part  of 
the  policy  shall  nave  attached  a  copy  of  the  ap- 

Sllcation  when  read  together,  render  parol  en- 
ence  showing  the  consideration  of  a  policy  ad- 
missible, but  require  that  tha  statement  of  the 
consideration  in  the  application  shall  be  set 
forth  In  the  policy  or  a  copy  thereof  attached 
thereto. 

2.  iKSTJBANCi  —  Waives    or  FoBTEirnBB — 

AUTHOBITT  TO  RECEIVE  PbEMIUM. 

Industrial  insurance  policies  provided  that 
the  premiums  should  be  paid  out  of  the  wages 
of  the  insared.  Orders  were  given  the  insurer 
by  the  inaured  on  the  employer's  paymaater, 
who  did  not  retain  the  premiums  oat  of  hia 
wages,  and  insured  was  notified  that  the 
poUc?  had  lapsed.  Before  any  further  payment 
became  due,  the  insured  died.  Subsequently  the 
beneficiary  paid  the  premium  to  the  paymaster 
and  received  a  receipt,  which  had  been  s«it  to 
him  by  the  Insurer,  add,  that  the  p^master 
was  without  authority  to  receive  the  payment ; 
he  being  the  agent  oi  the  insured  to  pay  from 
the  wages  the  premium  as  it  fell  due,  and  the 
agent  of  the  insum  only  in  remitting  the  sams 
to  It,  and  the  policy,  stipulating  that  the  pay- 
meat  of  the  premium  was  a  condition  to  a  re- 
coveiy  thereon,  was  forfeited. 

Appeal  from  Circuit  Court,  Greenap  Ooonty. 

"To  be  oflacially  reported." 

Action  hy  Cyntha  Jasper  against  the  Con- 
tinental Casualty  Company.  From  a  judg- 
ment for  plaintiff*  defendant  appeals.  Be* 
versed. 

Allen  D.  Cole  and  W.  T.  Cole,  for  appel- 
lant  Worthlngton  &  Paynter,  for  appellee. 

O'RBAR,  J.  This  was  an  action  upon  a 
Iiollcy  of  accident  insurance.  The  policy 
provided  tiiat.  If  the  premium  or  any  Install- 
ment was  not  paid  when  due,  the  policy  was 
to  lapse.  It  waa  a  form  of  industrial  in- 
■wanoa  used  among  patrons  of  the  Inttirw, 


who  were  railroad  employ^  The  policy 
contains  these  clauses  relative  to  the  pre- 
miums: "The  consideraUon  for  this  policy 
Is  the  warranties  contained  In  the  applica- 
tion therefor  (which  is  nmde  part  hereof) 
and  the  payment  of  the  premium  therefor 
when  due,  payment  of  which  when  dne  Is 
a  condition  precedent  to  a  recovery  here- 
under. •  •  •  This  company  shall  not 
be  liable  for  any  loss  occurring  hereunder 
while  the  insured  shall  be  in  default  In  the 
payment  of  any  premium."  What  the  sum 
was  to  be  that  should  constitute  the  pre- 
mium is  not  stated  In  the  policy.  It  Is 
stated  In  the  application,  and  the  notes 
given  therefor  are  shown  In  the  record.  But 
it  Is  argued  that  under  sections  656,  679,  Ky. 
St  1903,  as  applied  and  construed  in  Prov- 
ident Saving  Life  Assurance  Society  of  New 
York  V.  Beyer,  67  S.  W.  827,  23  Ky.  Law 
Rep.  2460,  and  other  cases,  the  apidlca- 
tion  and  notes  cannot  be  treated  as  part  of 
the  contract;  nor  can  their  statemuit  be 
ctmsldered,  unless  they  are  attached  to,  or 
copies  thereof  are  attached  to,  the  policy. 
No  case  adjudicated  so  far  has  held  that  the 
consideration  for  an  Insurance  policy  may 
not  be  proved  or  disproved,  however  it  may 
be  stated  In  the  policy.  Undv  section  470. 
Ky.  St  1903,  the  consideration  of  a  wrltteii 
contract  need  not  be  expressed  in  the  writ- 
ing. "It  may  be  proved  when  necessary,  or 
disproved  by  parol  or  other  evidence."  If 
a  policy  of  Insurance  In  wilting  fall  to  state 
the  consideration  therefor,  the  contract 
would  not  be  deemed  nudum  pactum  on  that 
account  The  law  of  this  state  presumes 
there  is  a  consideration  for  all  written  en- 
gagements to  pay  money.  And  by  section 
472,  Ky.  St  1903,  it  Is  provided :  "The  con- 
sideration of  any  writing,  with  or  without 
seal,  may  be  impeached  or  denied  by  plead- 
ing verified  by  oath."  Sectlona  470,  472. 
656.  679,  Ky.  St  1903,  all  behig  in  forc«- 
must  be  read  together  in  construing  written 
contracts  of  insurance.  Evidence  Is  there- 
fore receivable  to  show  what  the  true  coo- 
sideratlon  of  a  policy  of  Insurance  was,  and 
likewise  to  show  that  It  was  not  paid. 
Where,  however,  any  part  of  the  constden- 
lion  is  a  statement  of  the  Insured  made  In 
a  written  application,  under  the  statute 
(section  666)  It  must  be  stated  In  the  policy, 
or  a  copy  tho^f  endorsed  on  the  policy. 
To  this  extrait  section  656,  Ky.  St  190S,  Im- 
poses an  additional  condition  to  the  validity 
of  such  contracts,  under  considaatjk>n  of  a 
public  policy  to  guard  against  AeeepOaa  and 
overreaching  of  insurers. 

In  the  case  at  bar,  the  money  considera- 
tion for  the  policy  of  Insurance  sued  on  was 
an  annual  premium  of  $10,  to  be  paid  In 
four  equal  Installmenta,  the  first  of  92.50,  to 
be  paid  out  of  the  Insured's  January  wages 
to  become  due  from  the  rsllroad  CMnpany 
for  which  he  was  woiiclng,  and  like  sums 
to  be  paid  out  of  the  Jannaiy,  Mardi,  and 
April  wages  of  the  same  year.  Ordm  wen 
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given  appellant  by  the  Insured  upon  tbe  pay- 
master of  the  railroad  company  accordingly. 
Owing  to  the  fact  that  Insured  gave  his  name 
to  appellant  as  Benjamin  F.  Jasper,  and 
was  known  on  the  payrolls  of  tbe  railroad 
company  as  Frank  Jasper,  the  Installment 
due  out  of  the  January  wages  was  not  re- 
tained by  the  paymaster  for  remittance  to 
appellant  It  was  all  paid  to  the  Insured 
Instead,  who  was  notified  promptly  that  bla 
policy  had  lapsed  In  consequence.  Before 
any  further  payment  t>ecame  due.  Insured 
was  accidently  killed  by  a  railroad  train.  A 
few  days  afterward  his  widow,  appellee, 
who  was  the  beneficiary  named  in  the  pollcyt 
paid  to  tbe  paymaster  of  the  railroad  com- 
pany for  transmission  to  the  appellant,  tbe 
$2.50  due  In  January  past,  and  was  deliver- 
ed by  the  paymaster  a  receipt  therefor,  which 
had  been  Issued  and  sent  to  bim  before  the 
January  installment  became  due,  so  that  It 
could  be  delivered  to  Insured  when  that 
amount  was  deducted  from  bis  wages.  The 
paymaster  waa  without  authority  to  receive 
this  payment  on  bebalf  of  appellant,  after 
tbe  death  of  the  Insured;  nor  was  he  the 
agent  of  appellant  In  that  transaction.  On 
the  contrary.  In  tbe  al»ence  of  socb  an  agree- 
ment, be  was  the  agent  of  botii  parties  in 
each  matter.  He  was  the  agent  of  the  In- 
Bored  to  pay  over  from  bis  wages  the  agreed 
amount  as  It  became  due  on  bla  premium. 
He  was  tbe  agent  of  tbe  inanrer  In  remitting 
It  to  the  home  t^ce  of  appellant  It  was 
clearly  shown  that  Insured  paid  nothing 
whatever  for  his  contract  It  was  lapsed 
by  its  express  terms  when  the  accident  oc- 
curred. A  peremptory  Instruction  should 
liave  bea  given  to  the  Jury  npon  tbla 
showing. 

Judgment  reversed,  and  cause  remanded, 
.tor  proceedings  not  Inconsistent  herewith. 


BONTA  V.  HaBVET. 

(Coort  of  Appeals  of  Kentucky.  Sept.  26, 
1905.) 

iNDEHniTT  —  CORTSAOT  —  GORSTBUCIIOS  — • 

BiOHT  TO  Sun  Thbbidn— Pboov  or  Losfr— 
SumonifOTt 

An  Indemnitor  stipulated  to  indemnify  one 
from  loss  in  purchasing  shares  in  a  corporation. 
Tbe  corporation  executed  two  mortgages  on 
its  iffoputy  to  secure  creditors.  The  property 
was  sold  to  tbe  trustees  In  the  mortgages  for 
the  beneficiaries  named  in  them.  Tbe  convey- 
ance was  absolute,  and  there  was  no  uader- 
standlng  that  any  of  the  property  purchased 
was  for  the  benefit  of  the  corporation.  Subee- 
qnently  the  mortgage  liens  were  released  of  rec- 
ord. The  corporation  was  indebted  to  the 
amount  of  $13,000  to  $10,000,  and  It  had  about 
$9,000  of  unsecured  judgments  and  claims, 
which  were  practically  worthless  and  from 
which  nothing  could  be  derived  for  the  benefit 
of  the  stockholders.  Held,  that  an  action  was 
maintainable  on  the  indemnity,  sabject  to  the 
right  of  the  Indemnitor  to  a  credit  u  anything 
was  left  after  payment  of  the  corporate  debts, 
to  the  extsit  of  bis  pro  rata  part 


Appeal  from  Circuit  Court  Jefferson  CJoun- 
t7.  Chancery  Branch,  First  Division. 

"Not  to  be  officially  reported," 

Action  by  A.  B.  Bonta  against  W.  P.  Har- 
vey and  another.  From  a  directed  Judgment 
for  defendant  Harvey,  plalntUf  appeals.  Re- 
versed. 

Bradley  &  Batson,  for  appellant  Carroll 
&  Carroll  and  W.  H.  Holt  for  appelle6, 

NUNN,  J.  The  appellant  Instituted  this 
action  on  the  following  writing :  "Louls- 
vltle,  Ky.,  May  7,  1889.  We^  the  undersign- 
ed, hereby  guaranty  Messrs.  H.  0.  Williams 
and  A.  B.  Bonta  that  In  tbe  purchase  of  In- 
terests In  the  Ozone  Park  Land  Company  of 
New  York  they  shall  suffer  no  loss,  and  that 
we  win  Indemnify  them  for  any  loss,  should 
any  such  occnn  In  other  words,  they,  hav- 
ing subscribed  each  tor  a  share  of  $5,000  In 
the  above-styled  company,  we  hereby  agree 
that  to  the  extent  of  $2,500  i>ald  by  each  of 
them,  and  8  per  cent  additional,  that  we 
will  make  good  any  loss  or  damage  to  them 
arising  out  of  this  transaction.  This  guar- 
anty Is  only  to  tbe  extent  of  our  respective 
interests  In  the  said  Ozone  Pai^  Land  Com- 
pany paid  up,  amounting  to  $5,000  each,  or  a 
total  of  $16,000.  John  8.  Cain.  H.  Allen 
Tupper,  Jr.  W.  P.  Harw-"  The  apjwllant 
alleged  that  John  S.  Cain  bad  died,  leaving 
no  estate;  that  H.  Allen  Tvppet,  Jr.,  bad 
become  a  nonresident  of  this  state;  and 
that  the  Interest  of  H.  O.  Williams  In  the 
contract  bad  been  transferred  to  John  O. 
Rogers.  The  action  waa  brought  against  ap- 
pellee, W.  P.  Harv^,  and  Rogers  was  made 
a  defendant  because  be  declined  to  join  as 
a  plaintiff.  Tbe  plaintiff  allied,  in  sub- 
stance, that  be  was  induced  by  appellee.  Gain, 
and  Tapper  to  take  and  pay  for  tbe  stock  in 
the  Ozone  Park  Land  Company  by  reason  of 
their  executing  and  delivwing  the  writing 
copied  above;  that  this  land  company  has 
been  InsolvMtt  from  Its  organization;  th&t 
It  nevo*  nndertocric  to  perform  ai^^  act  In  Its 
ccHTKirate  capacity,  except  to  purchase  and 
dl^roee  ot  the  land  mentioned,  and  Uiat 
this  was  ocunpleted  in  July,  1001;  and  that 
since  that  time  It  bas  not  owned  any  prop- 
erty or  anything  of  value,  and  It  bad  aban- 
doned the  puriKwe  tor  which  it  was  organis- 
ed; and.  in  everything  save  the  formality 
of  snrrendering  its  charter,  that  It  bas  ceas- 
ed to  exist  The  petition  continued  as  fol- 
lows :  xpialntUt  Anally  avos  that  be'  has 
never  received  one  cent  from  bla  Investment 
of  $2,000  in  the  stock  of  tbe  said  corporation, 
In  dlvldaids,  or  distribution  of  Its  pnqierty 
among  stockholders,  because  there  baa  been 
none,  nor  otherwise,  and  that  the  said 
amount,  together  with  Interest  thereon  at  the 
rate  aforesaid  from  tbe  date  ot  his  sub- 
scription to  the  capital  sto<&  of  said  corpora- 
tion, t6  wit  May  7,  1889,  has  been  and  Is 
now  a  total  loss  to  him.  He  aUegei  tba.% 
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neither  tinder  tbe  contract  of  Indemnity  set 
out  In  the  petition,  nor  otherwise,  have  the 
trnarantors,  whose  signatures  appear  thereto, 
or  any  of  them,  ever  paid  him  his  loss  afore- 
said, or  any  part  thereof."  The  answer  of 
appellee  made  an  issue.  The  proof  was 
beard,  and  at  Its  conclusion  the  court  gave 
a  peremptory  inatrnction  to  the  Jury  to  find 
for  the  appellee.  We  copy  a  portion  of  the 
reasons  given  by  the  court  which  induced  It 
to  give  tbe  Instruction:  "The  Ozone  Park 
Laud  Company  was  tbe  owner  of  very  con- 
siderable property  in  New  Tork,  about  which 
you  have  heard  very  considerable  In  the 
testimony.  A  great  part  of  that  property 
has  been  sold;  In  fact,  It  seems  from  the 
evidence  that  all  of  It  has  been  sold.  I 
take  it  for  granted  that  tbe  plalntUC  will 
ultimately  snlfer  a  toss,  and  that  there  may 
then  be  a  liability  upon  tbls  writing  upon 
which  be  Buee;  but  tbe  Ozone  Park  Land 
Ckmipany  owdb  an  equity  In  a  considerable 
part  of  this  land,  which  was  formerly  owned 
by  this  cranpany,  subject  to  certain  dalme 
tbat  hare  priority  np<m  a  part  of  tiie  land, 
and  after  those  claims  have  been  satisfied. 
If  there  le  any  sorpliu,  It  belongs  to  the 
stodcboldws  of  the  company.  So  that  It  is 
impossible  fDr  you  or  uiy  me  else  to  say  at 
the  preaent  jmictuie  whether  or  not  the 
plainttfT  hat  flustainea  a  loss ;  and  it  Is  eqM- 
clally  impossible  fw  you  to  say  what  that 
loss  la,  because  that  cannot  be  ascertained 
until  the  affairs  of  the  company  are  wound 
up,  and  this  equity  that  I  have  q>oken  of  is 
developed,  or  at  least  until  their  property 
has  been  sold,  and  it  is  ascertained  whether 
or  not  It  amounts  to  more  than  the  claims 
which  are  fixed  charges  uiKtn  It  So  that 
the  verdict  Is  rendered,  not  upon  the  ground 
that  the  defendant  Is  not  liable  upon  the 
writing,  but  simply  upon  the  ground  that  the 
case  Is  prematurely  brought" 

After  a  careful  reading  of  the  record,  wo 
are  unable  to  agree  with  tbe  conclusion  of 
the  lower  court  From  the  evidence  it  ap- 
pears that  the  corporation  was  hard  pressed 
for  money  with  which  to  conduct  its  business 
from  its  organization;  that  It  was  advanced 
money  for  such  purposes  by  loans  from  some 
of  the  stockholders,  and  by  persons  who  did 
not  own  stock ;  that  on  the  18tb  of  August 
1899,  it  had  received  such  loans  to  tbe  amount 
of  $9,350,  and  on  that  day  the  corporation 
executed  a  mortgage  to  W.  P.  Harvey  for  that 
sum  on  a  portion  of  its  lots.  Harvey  was 
made  the  trustee  for  those  who  had  furnish- 
ed the  money  to  the  company ;  he  agreeing 
tlint  when  the  money  was  collected  he  would 
prorate  it  and  pay  It  to  those  who  had  fur- 
nished it  This  debt  remained  unpaid  until 
April  18,  1001,  when  the  persons  to  whom  It 
was  due  became  afraid  that  the  security  was 
Insufllcient,  and  demanded  that  a  new  mort- 
gHgc  be  executed.  Including  additional  prop- 
erty. Tbe  uiOTtgage  was  executed  under  the 
same  conditions  as  the  first  In  addition  to 


the  amount  named  In  the  Harvey  mortgage, 
the  company  bad  become  indebted  on  account 
of  loans  from  Its  stockholders  and  others  in 
the  sum  of  $15,421.92,  and  on  the  iSth  of 
April,  1901,  executed  a  mortgage  to  A.  J.  Car- 
roll to  secure  this  sum.  This  mortgage  cover- 
ed many  lots  belonging  to  the  company. 
These  mortgage  debts  became  due  about  the 
1st  of  July  following.  It  also  appears  that 
some  of  its  creditors  with  liens  on  Its  property 
had  recovered  Judgment  in  large  sums  In  tbe 
state  of  New  York,  and  the  corporation,  as^ 
certalnlng  that  it  could  not  raise  the  means  to 
meet  these  Judgment  debts  and  tbe  mortga- 
ges, determined  that  it  would  make  a  sale  of 
all  of  its  lots  and  use  the  proceeds  to  pay  all 
of  its  liabilities  in  so  far  as  It  would.  In  fur- 
therance of  this  the  directors  of  the  company 
passed  a  reaoludou  authorizing  and  permit- 
ting the  officers,  directors,  and  sto<^bolclers 
of  the  corporation  to  attend  such  sales,  and 
purchase  tbe  property  of  the  compaDy  as 
individuals,  and  In  any  such  purchase 
they  were  not  to  be  r^arded  as  bavins  par- 
chased  for  the  company  or  as  holding  it  in 
trust  for  tbe  corporation.  The  sales  oC  all 
the  lots  were  made  about  the  last  days  of 
June  and  the  first  days  ot  July.  1901,  and 
were  public  sales  to  the  hifl^est  blddtt.  except 
what  were  known  as  the  "office  lots."  Tbe 
lota  pundiased  by  tboee  Interested  in  tlie  Har- 
vey mortgage,  and  the  <^Bce  lots  wbidi  were 
sold  by  the  corporati<m  to  tbe  same  peraras  at 
the  agreed  price  of  $2,500,  wwe  all  conveyed 
to  W.  P.  Harvey,  and  the  other  lota  purciiaaed 
by  tliose  Interested  in  the  Carroll  mcwtgage 
were  conr^ed  to  GarrolL  In  these  convey- 
ances, Harvey  and  Carroll  took  the  title;  and 
held  the  same  for  the  t>eneflt  of  themselvM 
and  the  other  beneficiaries  named  in  the  re- 
spective mortgages.  These  conveyances  were 
absolute,  with  out  any  reservation  of  interest 
of  any  character  In  behalf  of  tbe  corporation. 
Tbe  proof  shows  without  contradiction  tbat 
there  was  no  understanding  or  agreement  of 
any  kind,  either  verbal  or  written,  that  any 
of  these  purchases  of  lots  Included  In  the 
Harvey  and  Carroll  deeds  were  for  the  bene- 
fit of  the  corporation,  or  that  undw  any  dr- 
cumatances  the  corporation  had  or  could  have 
any  future  Interest  therein.  On  the  5th  of 
July  tbe  mortgage  liens  of  Harvey  and  Car- 
roll were  released  of  record.  This  belni; 
true,  It  left  tbe  corporation  without  any  prop- 
erty whatever,  and  with  an  Indebtedness  of 
$8,000  or  $10,000.  Tbe  proof  shows  that  tLe 
corporation  has  al>out  $9,000  of  unsecurcl 
judgments  and  claims  which  are  worthless. 
One  or  two  of  appellee's  witnesses  stated  that 
there  might  be  something  derived  from  tlww 
claims  In  the  future,  but  it  Is  evident  that 
there  cannot  be  enough  collected  to  pay  the 
ordinary  liabilities  of  the  company,  and  tttere 
can  be  nothing  derived  therefrom  for  the 
benefit  of  the  stodcholdetB.  If;  bowenr.  on 
the  return  of  the  case^  tbe  appdiee  desire* 
any  credit  by  reason  of  these  claims^  the 
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question  as  to  their  value  may  be  submitted 
to  the  jury.  Then,  after  the  ordinary  debts 
of  the  company  are  paid,  if  anything  Is  left, 
he  may  be  credited  with  Lis  pro  rata  part 

For  these  reasons  the  judgment  of  the  low- 
er court  la  reversed,  and  the  cause  remanded, 
for  further  proceedings  consistent  herewith. 


NICOLA  BROS.  GO.  v.  HUBST  et  al. 

(Oonrt  erf  Appeals  of  Kentneky.    Sept  28, 
190(1.) 

1.  SAuea  —  Action  vob  Bbeach  —  Mubuse 
or  Damages. 

Where  plaintiff  contracted  to  purchase  lunir 
ber  from  defendants,  and  to  make  advances  on 
the  price  to  pay  defendants'  hands  for  sawinir 
the  lumber,  the  measure  of' damages  in  a  cross- 
actim  by  defendants  for  breach  of  this  agree- 
ment was  the  difference  Iwtween  the  contract 
price  and  the  cost  of  sawing,  hauling,  and 
loading  the  lumber,  plus  a  payment  already 
made. 

2.  BviDBNoi — GonvBBflATionB  OF  Aaxim^ 

AnUIBSIONB  OF  Plbadino. 
Where  plaintiff's  pleadings  admitted  that 
a  certain  person  was  its  agent,  it  was  not  error 
to  admit  In  evidence  the  conversation  of  such 
agent,  although  there  was  no  evidence  of  thr 
agency. 

8.  CONTBAOrS— CONSTBUCTION. 

Where  defeodants  contracted  tc  saw  and 
deliver  lumber  to  plaintiff  at  a  certain  price, 
and  plaintiff  agreed  to  pay  defendants'^  pay 
roll  on  the  15th  and  30th  of  each  month  until 
certain  timber  should  be  sawed,  the  pay  roll 
not  to  exceed  $4  per  1.000  feet,  the  contract 
did  not  mean  that  each  $4  should  be  paid  as 
each  1,000  feet  was  cut,  but  merely  that  all 
tbe  payments  on  the  pay  roll  should  not  ex- 
ceed $4  per  1,000  feet  on  all  the  lumber 
sawed. 

4.  TBIAI<~lPAn.mB  TO  Irstbuct. 

In  an  action  for  damages  for  breach  of 
contract,  the  request  of  an  incorrect  ioBtruction 
on  the  measare  of  damages  was  sufficient  to 
require  the  court  to  give  a  proper  instruction 
on  that  point. 

Appeal  from  Circuit  Court,  Bell  county. 

"Not  to  be  officially  reported." 

Action  by  the  Nicola  Bros.  Company 
against  Calvin  Hurst  and  others,  in  which 
defendants  filed  a  counterclaim.  From  a 
judgment  for  d^^dauts  on  the  counter- 
claim, plaintiff  appeals.  Reversed. 

Logan  &  JeflFries  and  O.  W.  Metcalf,  for 
appellant  Wm.  Low  and  N.  J.  Welter,  (or 
appellees. 

NUNN,  J.  The  appellant  instituted  this  ac- 
tion in  August,  1900,  claiming  a  Hen  upon  a 
lot  of  lumber  and  saw  logs,  and  alleged  that 
Hurst  and  others  violated  a  contract  with 
reference  thereto,  and  obtained  an  order  of 
court  placing  the  property  in  the  hands  of  a 
receiver,  and  directed  a  sale  thereof.  Hurst 
and  others  appealed  from  that  order,  and 
this  court  reversed  the  same,  the  opinion  be- 
ing In  65  S.  W.  ZM,  23  Ky.  Law  Rep.  1406. 
While  that  appeal  was  pending  the  receiver, 
under  the  order  of  court,  sold  the  lumber  and 
logs.  On  the  return  of  the  case  to  the  lower 
court.  Hurst  and  others  filed  an  amended 
answer  and  coonterclalm  1^  which  they 


sought  to  recover  of  tbe  appellant  (2,400  In 
damages  sustained  by  reason  of  the  appellant 
falling  to  comply  with  Its  part  of  the  con- 
tract in  falling  to  furnish  them  money  with 
which  to  pay  their  hands  for  sawing  the  logs 
Into  lumber  and  delivering  same  at  the  place 
stipulated  in  the  contract.  The  appellant 
filed  a  reply  making  an  issue;  the  question  of 
damages  was  submitted  to  a  jury,  and  it  re* 
turned  a  verdict  in  behalf  of  appellees  for  the 
sum  of  $1,500.  The  court  rendered  a  judg- 
ment thereon,  from  which  the  appellant  has 
appealed.  We  refer  to  the  former  opinion 
for  a  synopsis  of  tiie  original  and  supple- 
mental contracts  between  the  parties. 

The  appellant  assigns  four  reasons  for  the 
reversal  of  the  judgment:  First,  because  the 
court  refused  to  render  a  judgment  in  its  fa- 
vqr  notwitlistanding  the  verdict;  second,  be- 
cause the  court  permitted  witneBsea  to  relate 
conversationB  between  the  appellees  and  one 
£>.  W.  Hampton  upon  the  Idea  that  Hampton 
was  the  agent  of  appellant  when  there  was 
no  proof  of  that  fact ;  ttilrd,  because  the  court 
misconstrued  the  supplemental  contract  be- 
tween tbe  pifrties  in  reference  to  tbe  responsl- 
blli^  of  appellant  to  meet  or  pay  the  pay 
rolls  of  the  appellees  twice  a  month  when  they 
were  sawing  and  delivering  the  lumber; 
fourth,  In  refusing  to  give  tbe  jury  the  In- 
structlooB  ofFered  by  tbe  appellant  and  tr. 
giving  an  emmecniB  Instnictlon  on  Its  own 
motion. 

With  reference  to  the  first  ground,  we  will 
state  the  facts  in  tbe  record  applicable  to  it 
Under  the  contract  beween  the  parties  the 
appellant  was  to  pay  appellees  |5.50  per 
1,000  on  the  contract  price  when  the  logs 
were  delivered  at  the  mill,  the  place  where 
they  were  to  be  sawed  into  ]umt>er.  and  an 
additional  amount  when  they  were  sawed 
into  lumber,  and  the  balance  of  the  contract 
price  when  the  lumber  was  delivered  on  board 
the  cars.  The  appellees  were  to  receive  |35 
for  the  best  class  of  quarter-sawed  oak  and 
$19  for  the  best  class  of  poplar,  and  other 
prices  for  other  classes  named  In  the  contract 
It  was  agreed  In  the  pleadlugs  that  the 
appellant  had  paid  the  appellees  the  $5.50 
per  1,000  on  tbe  timber  in  the  log,  amounting 
to  something  over  $2,500,  with  its  iutereat 
and  that  appellant  had  also  paid  something  to 
one  Partin  for  tbe  sawing  of  something  near 
100,000  feet  of  tbe  timber;  and  the  appellant 
claims  that,  tbe  jury  having  only  foond  in 
behalf  of  the  appellees  $1,500,  It  was  evident 
that  appellant  was  entitled  to  a  judgment 
for  the  difference,  less  the  amount  which  the 
lumber  and  logs  brought  at  the  receiver's  sale, 
to  wit,  $1,458.  In  other  words,  that  appel- 
lant was  entitled  to  a  judgment  against 
appellees  for  some  $100  or  $200.  The  appel- 
lant is  In  error  In  this  contention.  It  appears 
from  the  pleadings  and  proof  that  the  appel- 
lees sought  to  recover  of  the  appellant  in 
damages  the  difference  between  the  contract 
price  and  the  cost  of  sawing,  hauling,  and 
placing  on  board  cars  the  Imnbw,  pins  th» 
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$5.50  per  1,000  already  advanced.  If  tbe 
appellees  were  entitled  to  anything,  this  la 
the  proper  criterion  of  recovery. 

The  court  did  not  err  on  the  second  prop- 
osition, for  tbe  reason  that  appellant  admit- 
ted In  the  pleading  tbat  B.  W.  Hampton 
was  Its  agent 

A.B  to  the  third  reason  assigned,  we  are  of 
the  opinion  that  the  conrt  did  not  err  In  Its 
construction  of  the  supplemental  contract 
It  Is  clear  that  the  $1  per  1,000  feet,  as  used 
In  the  contract,  did  not  mean  that  each  $1 
would  be  paid  as  each  1,000  feet  was  cut,  but 
it  meant  that  all  the  payments  on  pay  rolls 
should  not  exceed  $4  per  1,000  on  all  the  lum- 
ber sawed.  It  Is  certain  that  the  parties  un- 
derstood at  the  time  that  the  appellant  was 
to'meet  and  pay  the  pay  rolls  of  tbe  appellees 
on  the  15th  and  30th  of  each  month,  until  all 
the  logs  were  sawed,  and  that  they  knew  that 
the  first  one  or  two  pay  rolls  would  be  greater 
than  at  the  rate  of  (4  per  1,000.  This  was  so  by 
reason  of  their  having  the  mills  to  set  and 
prepare  for  sawing. 

With  reference  to  the  fourth  and  last  reason 
assigned  for  error,  we  are  of  the  opinion  that 
the  court  erred  to  the  prejudice  of  the  appel- 
lant in  failing  to  define  any  measure  or  cri- 
terion of  recovery.  The  court  should  have 
given  a  separate  instruction,  or  have  added  to 
tbe  one  given  a  criterion  such  as  Is  given  In 
our  discussion  of  the  first  proposition  for 
reversal,  supra.  The  appellant  oCTered  one 
upon  tills  question,  but  it  was  coupled  with 
other  matters  not  proper  and  material  to  the 
Issue,  and  It  was  properly  refused.  But,  ap- 
pellant having  oBTered  an  instruction  upon 
this  point,  even  though  not  in  proper  form,  It 
was  the  duty  of  the  court  to  give  a  proper  in- 
struction on  that  point  In  tbe  case  of  L.  & 
N.  R.  R.  Co.  V.  Harrod,  7B  S.  W.  233,  25  Ky. 
Law.  Rep.  250,  the  court  said:  "The  rule  up- 
on this  question  now  Is  that  where  a  party 
In  &  civil  case  fails  to  offer  an  Instruction 
vpoa  a  point  of  law  Involved  in  the  case,  It 
Is  not  error  In  the  court  to  fall  to  instruct  on 
that  point;  but  If  a  party  otters  an  instruc- 
tion upon  some  point  of  law  Involved,  which 
is  refused  by  the  court  because  of  defects  in 
form  or  substance,  then  It  Is  the  duty  of  the 
court  to  prepare,  or  have  prepared,  and  give, 
a  proper  Instruction  on  that  point" 

For  the  reason  given,  the  judgment  la 
reversed  on  the  original  appeal,  and  afilrmed 
on  the  cros8-api>eaI,  and  the  cause  remanded 
for  farther  proceedlngB  eonsistent  hraewlUL 


WiaOINCKTON  et  nz.  T.  BflNTBB. 
(Oonrt  of  Appeals  of  Kentucky.  Sept  28, 
1906.) 

1.  FBAUDITIJin  0OHTKTAN0E8— FBOOV. 

While  fraud  mtiBt  be  proven  before  a  con< 
veyance  will  be  set  aside  at  tbe  instance  of  a 
creditor,  the  proof  need  not  establish  fraud  be- 
yond all  doubt 

2.  Sam  —  OmccMSTAwxiAL  Evidence. 

While,  in  an  act]<m  to  set  aside  a  conveyance 
as  traudulmt  fraud  will  not  b«  presumed,  yei 


It  may  be  proved  by  drcnmstantial  evldenct 
8.  Saui! — CoimETAiros  to  Wm — ^BuBimrv  of 
Pboof. 

A  conveyance  by  a  husband  in  faiiins  cir- 
cnmatances  to  his  wife  places  upon  the  grantee 
the  harden  of  proving  the  gooa  faith  of  the 
transaction,  including  vnot  that  tbs  ocmaidM^ 
ation  was  adequate. 

4.  Saub — FitAnDtn:.n!n-  Itman — Ksowvbmu 

OF  UBAKTEE. 

Where  the  grantee  has  knowledge  tJimt  the 
grantor  intends  by  conveyance  to  onrand  Us 
creditor,  the  question  whether  conrideratkm 
was  paid  is  not  materiaL 
6.  Samb — BvmxNCB — avmcixitcT. 

In  a  suit  to  set  aside  a  frandnlent  convey- 
ance, evidence  A«Iil  to  support  findings  that 
the  grantor  intended  to  defraud  his  creditors, 
that  the  grantee  had  knowledge  of  the  frmadn- 
lent  intent  of  the  grantor,  ana  that  no  ooosid- 
eration  was  paid. 

Appeal  from  CSrcnlt  Court  Jefferaoa  Coun- 
ty, Ghancet7  Brandi,  Saoond  WwMon. 

"Not  to  be  offldelly  reported." 

Suit  by  Sarah  B.  Hlnter  against  J.  H.  Wlg- 
glt^ton  and  wife.  From  a  Judgmrat  fOr 
plaintiff,  defendants  appeal.  Afllrmed. 

Sam'l  Avritt  for  appellants.  L.  A.  Hick- 
man, Reasor  &  Crume,  and  HitAman  Jk  Wat- 
kins,  for  appellee. 

O'RBAR,  J.  This  suit  was  bron^t  by  ap- 
pellee, a  creditor  of  J.  H.  Wlggtngton.  against 
appellants,  J.  H.  Wlggtngton  and  Lena  Wlg- 
gington,  husband  and  wife,  to  set  aside  as 
fraudulent  a  conveyance  of  his  land,  made 
by  J.  H.  Wlggington  to  his  wife,  wbldi  was 
without  valuable  consideration,  and  which 
was  for  the  purpose  of  defrauding  and  de- 
laying J.  H.  WIggington's  creditors.  The 
circuit  court  granted  the  relief,  set  aside 
the  conveyance,  and  subjected  the  land  to 
appellee's  debt 

J.  H.  Wlggington  had  been  dealing  ex- 
tensively in  real  estate  for  a  nunriwr  ot 
years,  was  heavily  involved,  and  was.  In  fact 
Insolvent  He  had  been  getting  advances. 
It  Is  claimed,  from  his  son.  N.  B.  Wlggington. 
through  a  number  of  years,  and  was  largely 
Indebted  to  N.  B.  Wlggington,  according  to 
the  latter's  claim,  extending  in  amount  tram 
$10,000  to  $15,000,  on  account  of  eacb.  ad- 
vancements. It  is  claimed  that  J.  H.  Wlg- 
gington bought  tbe  tract  of  land  In  coatst 
but  was  unable  to  pay  for  it  and  that  his 
son,  N.  B.  Wljs;Ington,  agreed  to  pay  tbe 
consideration,  provided  tbat  J.  H.  Wlgging- 
ton would  convey  the  land  to  hla  wife,  ap- 
pellant Lena  Wl^cington,  who  was  tbe  step- 
mother of  N.  B.  W^glngton.  The  pmtf 
shows  that  N.  B.  Wlggington  did.  In  fiict  pay 
tbe  greater  part  of  the  consideration ;  bat  it 
also  shows  that  J.  H.  Wlgglngbm  and  N.  & 
Wlggington,  to  settle  and  secure  all  ad- 
vancements made  by  the  latter  to  the  former, 
had  had  numttons  real  estate  transactlMis. 
including  a  conveyance  by  J.  H.  Wiggingtoo 
to  N.  B.  Wlggington  of  two  trades  of  land  In 
JeCr«T8on  Ooonty,  B^y.,  for  a  nominal  consld- 
watlon,  the  actual  value  of  which  Is  not  dear- 
ly shown,  bnt  was  admitted  by  N.  B.  Wlgginc- 
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ton  to  be  (3,000.  while  it  Is  otherwise  proven 
to  bBTe  been  as  much  as  |6,000.  In  addi- 
tion J.  H.  Wlgglngton  conveyed  to  N.  B.  Wig- 
glutton  all  of  the  forme's  property  by  way 
of  mortgage  to  secure  a  balance  of  $9,500, 
tbe  balance  then  thought  to  be  due  from  J.  H. 
Wleglngton  to  N.  B.  Wl^lngton  on  account 
of  the  advancements  named  above.  This 
mortgage  Inclnded  the  land  In  controversy. 
Subsequent  to  tbls,  and  after  ^pellee  had 
obtained  ber  personal  Judgment  against  J.  H. 
Wlsglngttm.  the  latter  conveyed  the  land  In 
controvert  to  his  wife. 

While  it  is  true  that  fraud  must  be  al- 
leged and  proven  before  a  conveyance  will 
be  set  aside  at  the  Instance  of  a  creditor,  it 
does  not  follow  that  tbe  proof  must  estab- 
lish the  fact  of  fraud  b^ond  all  doubt  And 
It  Is  also  the  law  that  fraud  will  never  be 
presmned  in  the  absence  of  evidence.  Yet 
ctrcnmstances  mar  prove  fraud  in  law  as 
clear^  as  if  tbe  fact  were  testified  to  1^  tbe 
movtlu  cA  witnesses.  It  is  uniformly  lulA 
that  a  ocmv^ance  by  tbe  hnsband  to  his  wifb, 
m  a  father  to  his  son,  the  grantcff  being  in 
falling  drcomstances,  places  tbe  burden  upon 
such  grantee  to  prove  tiie  bona  fides  of  the 
transaction,  including  proof  that  the  consid- 
eration that  passed  between  thm  was  ade- 
quate. Under  all  of  the  facts  shown  in 
this  case  the  court  is  unwilling  to  disturb 
the  finding  of  tbe  chancelltn'  that  this  .trans' 
action  was  a  fraud  upon  appellee,  and  was  so 
Intended  appellant  J.  H.  Wlgglngtm,  and 
that  It  was  such  a  transaction  that  any  sen- 
sible perstm,  who  was  aa  well  acquainted  with 
the  sitoatlon  as  N.  B.  Wiggtngtcm  and  Lma 
Wlgglngton  wwe,  would  have  been  bound  to 
know  itf  X  H.  Wigglngton's  purposes  In  tbe 
matter.  la  that  case  it  is  not  material  wheth- 
er the  CMUdderatlon  claimed  by  N.  B.  Wlg- 
glngton to  have  been  paid  by  him  was  paid  or 
not  Beside  all  that  the  record  satlsfactO' 
rlly  shows  that  the  parties,  ^ther  at  the  time 
of  the  payment  or  subsequently,  agreed  that 
N.  B.  WiRglngton  was  to  be  otherwise  secur- 
ed therefor,  and  that  the  conveyance  by  J. 
H.  Wlgglngton  to  his  wife  was  an  after- 
thought and  prompted  by  his  desire  to  save 
his  pn^perty  from  being  subjected  to  aj^l- 
lee*s  debt  and  to  the  debta  of  bis  other  credl^ 
ora. 

Perceiving  no  error  In  the  record,  the 
judgment  Is  afflnned. 


Z^TI  T.  FltELITT  TRUST  ft  SAFETY 

vAui/r  ca 

(Court  of  Appeals  of  Eentadtj.    Sept.  26» 
1805.) 

Wnxs— Pown  or  AppoiNnanr. 

Under  a  will  giving  all  testator's  propur^ 
to  hU  wife,  and  providing,  "Previous  to  her 
death  she  may  will  nr  distribute  to  her  relations 
and  to  my  relations  any  property  as  she  may 
dioose  oc  desire  them  to  havSL"  she,  in  dis- 
tributing  the  property,  Is  not  limited  to  next 
of  kin  «  heiMlf  and  testator  ss  benefldarlM, 


Appeal  from  Circuit  Court  Jefferson  Coun- 
ty, Chancery  Branch,  First  Division. 

"To  be  officially  reported." 

Action  by  Llllle  E.  Levi  against  the  Fidelity 
Trust  A  Safety  Vault  Company.  Judgment 
for  defendant   Plaintiff  appeals.  Affirmed 

B.  L.  McDonald,  for  appellant  Tboe.  W. 
Bullitt  for  appellee. 

SETTLE.  J.  B.  a  Levi  died  hi  the  dty  of 
Louisville,  leaving  a  considerable  estate,  real 
and  personaL  He  left  no  diUdren,  but  was 
survived  by  his  wlfe^  Mary  E.  Levi.  His 
last  will,  which  was  duly  probated  in  tbe  Jef- 
ferson county  court  contained  these  provi- 
sions: "(1)  I  desire  that  all  my  d^ts  of 
every  kind  shall  be  paid  in  full.  (2)  After 
my  debts  shall  have  been  paid,  I  will  and  be- 
queath to  my  wife,  Mary  Ellen  Levi,  all  of 
my  personal,  real  and  mixed  estate  of  every 
kind  and  description,  to  have  and  enjoy  all 
the  days  of  her  life.  (S)  Previous  to  her 
death  she  may  will  or  distribute  to  her  re- 
lations and  to  my  relations  any  property, 
real  or  personal,  as  she  may  choose  or  desire 
them  to  have.  I  am  satlsfled  that  she  will 
act  Justly  In  this  matter,  but  under  no  dr- 
cnmstances  shall  she  be  prevented  or  hinder- 
ed In  the  enjoyment  of  any  property  or  per- 
sonalty that  I  may  have  at  my  death.  (4) 
I  desire  that  my  friend.  Captain  Gllmore, 
shall  act  as  trustee  for  my  wife  without  bond 
or  security." 

Mary  E  Levi  did  not  previous  to  her 
death,  distribute  to  tbe  relations  of  herself 
or  husband  any  of  the  estate  he  devised 
her ;  but  In  December,  1893,  she  died,  leaving 
a  last  will  and  testament  which  was  shortly 
thereafter  probated.  The  will  provides  for 
the  payment  of  several  small  pecuniary  1^- 
acies  which  were  satisfied  out  of  her  own 
personal  estate ;  but  the  only  part  of  It  that 
concerns  us  is  found  In  clause  No.  3,  which 
Is  as  follows:  "All  the  residue  of  my  prop- 
erty, real,  personal  and  mixed,  and  the  prop- 
erty of  my  late  husband  of  every  kind  except 
a  cottage  and  lot  in  the  Kavanaugh  Camp 
Grounds,  I  devise  to  the  said  Fidelity  Trust 
A  Safety  Vault  Company,  in  trust  however, 
to  take  and  sell  the  same  with  all  conven- 
ient speed  and  proper  and  sufficient  deeds 
to  be  given  therefor  and  ,to  distribute  the 
proceeds  to  the  following  persons,  towit:  * 
*  *"  The  persons  to  whom  the  will  of  Mrs. 
Levi  gave  the  property  devised  ber  by  the  wUI 
of  her  deceased  husband,  as  well  as  the  estate 
she  otherwise  owned,  were  all  blood  rela- 
tions of  herself  and  husband,  though  many  of 
them  were  not  next  of  kin. 

It  appears  that  Mrs.  Levi  left  personal  es- 
tate. In  addiUon  to  what  she  received  under 
the  will  of  her  husband,  amounting  to  fl,800. 
There  were  four  parcels  of  real  estate,  which 
had  formerly  been  the  property  of  the  hus- 
band. It  was  all  sold  by  appellee,  the  Fi- 
delity Trust  A  Safety  Vault  Company,  in  pur- 
suance of  tbe  power  conferred  upon  It  by 
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Mary  B.  Lert't  will,  with  the  approral  of  the 
chancellor  of  die  Jctferaon  circuit  court;  and 
the  proceeds,  aggr^atlng  $12,81&84^  together 
with  what  was  left  of  her  peraonal  estate 
after  satlsfrlng  the  small  efpedflc  legacies, 
were  by  It  distrlbated  to  the  persons  named 
in  her  will.  Among  the  {parcels  of  real^ 
thus  disposed  of  was  a  tract  of  land  of  78 
acres  lying  In  Jefferson  oonnty,  vhich  was 
pnrdiased  tgr  ttie  appellant,  LllUe  B.  LerL 
A  deed  of  conveirance  was  made  her  therefor 
by  the  Fidelity  Tmst  ft  Safety  Vault  Com- 
pany as  "trustee  under  the  will  of  Mary  B. 
Levi".  Upon  the  payment  by  her  of  the  pur- 
chase price  she  was  given  immediate  posses- 
sion of  the  land,  and  has  ever  since  contlnn- 
oosly  remained  In  tbe  undisturbed  possession 
thereof.  It  appears,  however,  that  In  attempt- 
ing to  ctHUummate  a  sale  of  the  land,  recently 
made  to  another,  appellant  was  met  by  the 
purchaser  with  tlie  objection  that  the  will  of 
Mrs.  Levi  did  not  pass  to  tiie  Fidelity  Trust 
ft  Safety  Vault  Company  a  good  and  sufficient 
title  to  the  land,  and  that  in  consequence  the 
deed  tarn  it  as  trustee  to  appellant  did  not 
conv^  to  hw  a  good  and  valid  title,  and  be- 
cause of  these  supposed  defects  in  her  title 
the  purchaser  declined  to  accept  the  deed 
tendered  or  to  take  the  property.  Thereupon 
appellant  Instituted  this  action  to  cancel  the 
deed  made  her  by  the  Fidelity  Trtut  ft  Safe- 
ty Vault  Company,  rescind  the  contract  of 
sale,  and  recover  <tf  it  the  purchase  price 
paid  by  her  therefor.  The  chancellor  ad- 
judged that  appellant  received  through  the 
deed  from  appellee,  Fidelity  Trust  &  Safety 
Vault  Company,  trustee  under  the  will  of 
Mary  B.  Levi,  a  good  and  valid  title  to  the 
laud  In  controversy.  Consequently  the  ac- 
tion was  dismissed.  Not  dissatisfied  with, 
but  questioning,  the  correctness  of  the  chan- 
cellor's conclusions,  and  especially  his  con- 
struction of  the  will  of  B.  C.  Levi,  appellant 
asks  of  us  a  consideration  and  review  of  the 
question  of  title  Involved. 

The  objection  to  the  title  of  appellant  Is 
bottomed  upon  the  theory  that  Mrs.  Levi, 
In  distributing  to  bis  and  her  relations  tbe 
property  devised  her  by  the  will  of  her 
husband,  was  limited  to  their  next  of  kin, 
equally;  whereas,  the  disposition  made  of 
it  by  her  will,  while  equal  (that  is,  giving 
one  half  to  his  and  the  other  half  to  her 
relations)  was  not  to  the  next  of  kin,  but 
in  tbe  main  to  those  related  to  them  in  a 
remoter  degree.  Although  at  the  death  of 
Mrs.  Levi  her  deceased  husband  had  six 
brothers  living,  also  several  nieces  and 
nephews,  children  of  a  deceased  brother, 
her  will  gave  portions  of  the  estate  to  but 
two  of  the  brothers,  one  of  the  children  of 
the  deceased  brother,  and  two  of  the  nieces 
of  her  husband.  Her  will  also  gave  a  portion 
to  the  children  of  Mrs.  Rebecca  Robinson, 
and  another  portion  to  the  children  of 
Mary  Clifton  Duncan,  though  Rebecca  Robin- 
son and  Mary  Clifton  Duncan  were  living 
and  were  of  the  next  of  kin  of  Mary  B. 


IBN  BBPORTEB.  (Ky. 

LevL  We  are  of  opinion  flut  tbe  lansnase 
of  R  G,  Levi's  will  admits  of  no  other  con- 
stmcUon  than  that  placed  upon  It  by  the 
chancellor.  The  language:  "Prerloiu  to 
lier  deatli  tOie  [Mary  B.  Leri]  may  will  or 
distribute  to  her  relations  and  to  my '  rela- 
tions any  pn^ierty,  real  or  perstmal,  as  sbe 
may  (Aoose  or  desire  them  to  bave^  I  am 
satls0ed  that  she  wiU  act  justly  in  this 
mat^**  —  omferred  vpoa  her  the  ponnr- 
er  to  distribute  Uie  estate  of  R  G.  Levi, 
accordii^  to  her  discretion,  to  audi  ct  ber 
relations  and  his  relattmu  aa  abe  might 
select  If  she  bad  the  right  to  dlatrfbnte 
any  part  of  tiie  estate  during  ber  life,  or 
by  will,  to  such  of  her  relatltma  and  those 
of  bar  deceased  busband  as  she  ml^t 
"choose  or  deslr^  to  have  it,  it  follows 
that  bat  selection  of  the  objects  (tf  her  bonn- 
ty  flrom  among  ber  own  and  her  bnsband^ 
relations  cannot  be  questioned  or  Interfered 
with.  If  this  construction  at  tbe  will  Is 
correct,  it  must  be  takai  fior  granted  that 
by  the  use  of  the  word  "relattons"  B.  G.  Vevi 
did  not  Intend  to  confine  tbe  distrlbnti«i  of 
the  estate  devised  his  wife  to  tlioBe  who 
were  directly  of  kin.  It  was  manifestly  oaed 
as  meaning  blood  kin  <a  any  d^ree.  So,  if 
Mrs.  Levi  chose  to  give  to  the  diildren  of 
her  sister,  Instead  of  the  slstor,  or  to  the 
nieces  or  nephews  of  her  husband,  instead 
of  his  brothers,  the  estate  left  by  faim,  she 
clearly  bad  the  right  to  do  bo,  as  she  did  not 
thereby  violate  the  Intention  of  tbe  testatw 
as  expressed  in  bis  will. 

We  think,  If  Mrs.  Levi  had  died  with- 
out exercising  the  power  to  distribute  tbe 
estate  conferred  by  the  will  of  bndiand, 
and  a  court  of  equity  were  called  oa  to  do 
so,  it  doubtless  would  hold  ttiat,  as  the  right 
to  select  tbe  relations  to  whom  it  sltould  go 
wsB  by  tbe  terms  of  the  will  personal  to  the 
widow,  and  she  had  failed  to  exerdse  it. 
the  word  "relations"  should  be  construed  as 
meaning  the  next  of  kin;  and.  the  court 
not  having  the  right  to  exercise  the  power 
of  selection  given  the  widow,  tlie  estate 
would  be  distributed  to  the  next  of  kin  as 
provided  by  statnta  Our  conclusion,  there- 
fore, is  that  the  power  conferred  upon  Mth. 
Levi  by  the  will  of  her  husband  is  nnt 
coupled  with  an  enforceable  trust.  t>ecause 
It  imposed  no  obligation  upon  Mary  E.  Levi 
to  will  or  distribute  to  the  relations  of  Ikt- 
self  and  husband,  or  any  of  them,  any  por- 
tion of  her  deceased  husband's  estate.  That 
Instrument  merely  provides  that  "prevloos 
to  her  death  she  may  will  or  distribute  anr 
of  the  property."  Sbe  was  not  antborir^ 
to  go  outside  of  the  class  designated  as 
"my  relations"  and  "her  relations,"  and 
give  or  will  the  property  to  a  mere  stranjK^. 
or  one  not  related  to  her  or  her  husbsnd.  but 
might  at  any  time  before  her  deatli,  by  a 
gift  or  successive  gifts,  have  diqwsed  of 
any  part  of  the  property  to  any  person  cv 
persons  related  by  blood  to  Im^lf  or  hus- 
band ;  and  the  title  of  the  dmee  weald  ban 
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become  valid  and  perfect,  wltbout  regard 
-to  any  subseQnent  dlspoeltlon  of  the  remaln- 
43er  of  the  property.  Therefore  the  power 
conferred  npon  Mary  EL  Levi  by  the  will  of 
tier  bnsband  was  a  mere  naked  power,  to 
be  exercised  at  the  discretion  of  the  donea 
Perry  on  Tmsts,  S  26S.  Pomeroy'a  Equity 
Jnrlspnidence,  f  835. 

Our  attention  has  been  called  by  counsel 
to  the  nse  by  the  testator  of  the  word  "to," 
Instead  of  the  word  "among,"  In  that  clause 
of  the  will  defining  the  power  which  may  be 
exercised  by  his  wife  in  the  matter  of  dis- 
posing of  the  estate  devised,  and  It  is  ar- 
jcued  that,  while  possessed  of  the  power  to 
give  "to**  any  person  answering  the  descrip- 
tion of  "relations,"  she  was  not  required  to 
make  such  gift  "among  all"  of  the  relations. 
Bnt,  without  relying  upon  such  refinements 
of  distinction,  onr  examination  of  the  au- 
thorities bearing  npon  the  question  under 
oonstderation  has  bronght  us  to  the  concln- 
Blon  that  no  better  statement  of  the  law  con- 
trolling this  case  can  be  found  than  Is  given 
Id  Perry  on  Trusta,  {  256 :  "If  the  donee  of 
the  power,  or  trustee.  Is  to  select  from  the 
donor's  relations  those  to  whom  he  is  to 
irlve  the  property  In' the  execution  of  the 
power,  he  may  select  from  the  whole  circle 
of  relations,  whether  near  or  distant"  Sug- 
den  on  Powers,  p.  242.  In  Hullng  v.  Fenner, 
O  R.  I.  410,  the  testator  devised  his  prop- 
erty to  his  wife  for  life,  "with  full  power 
to  devise  and  bequeath  the  same,  or  any 
part  thereof,  to  such  of  my  relations  of  the 
Hullng  family  as  she  shall  in  her  discretion 
select."  The  donee  of  the  power  gave  the 
whole  property  to  one  person,  who  was  a 
"relation"  of  the  husband,  bnt  not  his  next 
of  kin.  It  was  Insisted  that  the  power  of 
selection  given  the  wife  was  limited  to  the 
relation  who  might  be  the  next  of  kin  at 
the  testator's  death.  Id  discussing  this 
point  In  Its  opinion  the  court  said:  "This 
claim  Is  supposed  to  be  countenanced  and 
supported  by  those  cases  where  the  power 
of  appointment  has  not  been  executed,  and 
tn  which  the  courts  hold  that  the  devise  of 
the  power  creates  a  trust  for  the  class  among 
which  the  selection  Is  to  be  made.  In  these 
cases,  where  the  power  Is  to  devise  to  re- 
lations, and  the  power  has  not  been  exer- 
cised, it  has  been  held  that  this  trust  shall 
not  be  extended  to  all  kindred,  however  re- 
mote, because  a  range  so  illimitable  would 
render  the  trust  uncertain  and  difficult,  if 
not  Impossible,  of  execution,  but  should  be 
limited  to  those  who  are  next  of  kin  accord- 
ing to  the  statute  of  distribution.  If  the 
power  be  executed,  then  the  object  Is  made 
certain  and  definite,  and  the  objection  of 
uncertainty  ceases.  If  the  power  be  not 
exercised,  then  the  trust  must  be  held  void 
for  uncertainty,  or  as  a  devise  direct  to 
relations  It  must  t>e  thus  limited ;  and  the 
courts  have  taken  the  alternative  to  limit 
the  trust,  rather  than  to  hold  it  void.  They 
dlstlngnl»h  between  the  tnut  and  tlw  ap- 


pointment None  of  these  cases  bold  that 
the  appointment  is  thus  limited.  The  prin- 
ciple is  thus  stated  in  Grant  v.  Lyman,  4 
RusB.  292:  'Where  the  author  of  a  power 
uses  the  term  "relations,"  and  the  donee 
does  not  exercise  the  power,  wdlnarily  the 
coart  will  adopt  the  statute  of  distributions 
as  a  convenient  rule  of  construction  and  will 
give  the  property  to  the  next  of  kin^  but 
the  donee  of  the  power  has  the  right  of  se- 
lection among  the  relations  of  the  donor,  al- 
though not  within  the  degree  of  next  of 
kin.  It  was  said,  also,  the  same  rule  has 
been  applied  to  the  personal  estate,  where 
the  word  "fftmlly"  has  been  used  In  the 
place  of  "relations." '  •  •  *  It  Is  not  ne- 
cessary, therefore,  to  the  validity  of  the  gift 
and  tbe  power  that  the  devise  should  be 
to  Uie  next  of  kin  to  the  donor,  nor  that  he 
should  bear  the  family  name." 

It  vin  be  found  that  the  English  and 
American  autborities  on  this  question,  with 
here  and  there  an  exception,  sustain  the  doc- 
trine announced  in  the  case  supra,  and  no 
Kentucky  case  has  been  cited  that  conflicts 
with  It  Indeed,  the  only  Kentudcy  cases 
that  bear  on  the  subject  are  all  cases  of 
powers  coupled  with  a  trust  to  be  exercised 
for  the  benefit  of  "children,"  where  the  pow- 
er  was  either  not  exercised  at  all,  or  not  ex- 
ercised as  required  by  the  donor  of  the 
power,  and  the  court,  having  regard  to  the 
trust  created,  enforced  It  In  a  manner  con- 
sonant with  the  principles  of  equity.  In 
the  case  at  bar  the  power  conferred  upon 
Mra.  Levi  by  the  will  of  her  buslMind  was 
completely  exercised  while  she  was  living 
by  the  terms  of  her  will.  The  confidence 
reposed  In  her  by  the  husband  was  not  mis- 
placed, for  she  not  only  provided  for  the 
distribution  of  the  estate  left  by  him  as 
allowed  by  his  will,  but  In  addition  in- 
cluded in  the  distribution  a  considerable 
estate  of  her  own. 

In  our  opinion  the  appellant,  under  the 
wills  of  B.  C.  and  Mary  B.  Levi  and  by  the 
deed  from  the  Fidelity  &  Safety  Vault  Com- 
pany, received  a  good  and  perfect  title  to  the 
land  purchased  by  her.  Wherefore  the 
Jodgnwnt  la  affirmed. 


COMMONWEALTH  v.  MOORB  et  al. 
(Oonrt  of  Appeals  of  Kentucky.    Sept  27, 
1905.) 

HOUIOIDB — RODBBBT — ^AOOZDEHTAIi  KHXING 
OF  THIBO  PbBSON. 

Persons  who  aasanlt  one  tor  the  purpose  of 
r(^>bing  him  are  not  guilty  of  homidde,  where 
he,  shooting  at  them  In  self-dafena^  kills  a 
third  person. 

Appeal  from  drcnit  Conr^  Knott  Ooimty. 
"^lo  be  officially  reported." 
John  Mowe  and  another  were  Indicted  for 
mnido'.  The  indictment  was  dismissed,  and 

the  commonwealth  appeals.  Affirmed. 

N.  B.  Hays,  Atty.  Gen.,  and  Cbaa.  H.  Mw- 
rla,  tor  tlie  Oonunonwealtta. 
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BARKER,  J.  The  appellees,  John  Moore 
and  John  Kelly,  were  indicted  by  the  grand 
jury  of  Knott  county,  charged  with  the  of- 
fense of  willful  murder.  Ab  the  question  of 
law  arising  upon  the  face  of  the  Indictment 
has  never  been  adjudicated  in  Kentucky, 
we  give  the  Indictment  in  its  entirety : 
"The  grand  Jury  of  Knott  county,  In  the 
name  and  by  the  authority  of  the  common- 
wealth  of  Kentucky  accuse  John  Hoore  and 
John  Kelly  of  the  crime  of  willful  murder 
committed  as  follows:  The  said  defendants 
on  the  20th  day  of  March  1005,  in  the  county 
and  circuit  aforesaid,  did  unlawfully,  will- 
fully, maliciously,  feloniously,  and  of  their 
malices  aforethought  kill,  slay  and  murder 
Anderson  Young  by  causing  said  Young  to 
be  shot  with  a  rifle  gun  loaded  with  powd^ 
and  leaden  ball  or  other  hard  and  explosive 
substances.  The  said  gun  was  at  the  time  In 
the  hands  of  John  Young  who  at  the  time 
assaulted  by  the  defendant  John  Moore 
with  the  felonious  intent  to  rob  and  kill  the 
said  J^hn  Young  who  shot  or  discharged  the 
Bald  gun  at  said  Moore  In  his  necessary 
self-defense  and  in  the  defense  of  his  house 
and  killed  the  said  Anderson  Young.  The 
said  defendants  unlawfully,  willfully,  felo- 
niously did  conspire,  band  and  confederate 
themselves  together  for  the  purpose  of  com- 
mitting robbery  upon  the  person  of  John 
Young  and  in  pursuance  of  said  conspiracy 
and  confederacy  and  while  the  same  was 
existing  the  said  defendant  John  Mo<M:e  will- 
fully, malldonsly  and  feloniously  went  to  the 
bouse  <tf  said  John  Young  and  assaulted  and 
robbed  the  said  Young  and  the  said  Young, 
in  order  to  d^end  himself  and  his  bouse 
from  the  unlawful  acts  of  said  Moore  he  shot 
and  killed  tlie  said  Anderson  Youiig  as  afore- 
said ;  that  the  said  defendant  John  Kelly  did 
willfully,  feloniously  and  of  bis  malice  afore- 
thought counseled,  advised  and  oiconraged 
the  said  defendant  Moore  to  commit  said 
robbery  against  the  peace  and  dignity  of  the 
amunoDwealth  of  Kentucky."  A  general  de- 
murrw  to  the  indictment  was  Interposed  by 
the  defendants  and'  sustained  by  the  court, 
and  the  Indictment  dismissed,  from  which 
Judgment  tlie  ounmoowealtb  appeals. 

It  la  nnquestioiiably  true  that,  where  two 
or  more  persons  conspire  or  confederate  to- 
gether to  commit  a  felony,  each  Is  criminally 
responsible  toe  every  crime  committed  by  his 
coconspirators  done  to  pursuance  of  the  orig- 
inal conspiracy,  and  which  naturally  or 
reasonably  might  be  anticipated  to  result 
from  It  Therefore,  If  either  of  the  defend- 
ants. In  attempting  to  commit  the  robbery 
tm  which  they  conspired,  had  shot  and  killed 
John  Young,  or  had  shot  at  John  Young  and, 
miMfing  him,  had  killed  a  bystander,  both 
would  have  been  guilty  of  murds'.  In  1  | 
Hale,  Pleas  of  the  Grown,  441,  the  rule  la  thus 
stated:  "If  dlT««  persons  cosm  In  one  com-  ■ 
pany  to  do  any  unlawful  thing,  as  to  kill,  I 
rob,  or  beat  a  man,  or  to  ccnnmit  a  riot,  or  t» 
do  any  other  treopasa,  and  one  of  them  in  do*  '• 


Ing  thereof  kill  a  man,  this  shall  be  adjudged 
murder  In  them  all  that  are  present  of  that 
party  abetting  him  and  cons^tlng  to  the  act 
or  ready  to  aid  him,  although  th^  did  but 
look  on."  And  In  1  East,  Pleas  of  the  Grown. 
257.  it  Is  said :  "Where  divers  persons  resolve 
generally  to  resist  all  opposers  in  the  com- 
mission of  any  breach  of  the  peace,  and  to 
execute  It  with  violence,  or  in  such  a  manner 
as  naturally  tends  to  raise  tumults  and  af- 
frays, as  by  committing  a  violent  dissension 
with  great  numbers,  or  going  to  beat  a  man. 
or  rob  a  park,  or  standing  in  opposition  to 
the  sherifTs  posse,  th^  must  at  their  peril 
abide  the  event  of  their  actions." 

But  this  Is  not  the  case  we  have  at  bar. 
Here  the  homicide  was  not  committed  by  the 
conspirators,  either  In  the  pursuauce  of  the 
con8plra<7  or  at  all ;  but  it  was  the  result  of 
action  on  the  part  of  John  Young,  the  proprie- 
tor of  the  house.  In  opposition  to  the  con- 
spiracy, and  entirely  contrary  to  the  wishes 
and  hopes  of  the  conspirators.  In  order  that 
one  may  be  guilty  of  homicide,  the  act  must 
be  done  by  him  actually  or  constructlTely, 
and  that  cannot  be,  unless  the  crime  be  com- 
mitted by  his  own  hand,  or  by  the  hands  of 
some  one  acting  In  concert  with  him,  or  In 
furtherance  of  a  common  object  or  purpose^ 
The  defendant  can  in  no  sraise  be  said  to 
have  aided  or  abetted  John  Young,  for  he  was 
firing  at  them ;  and  to  hold  them  reeponalble 
criminally  for  the  accidental  death  of  a  by- 
stander, growing  out  of  hia  bad  aim,  wonJd 
be  carrying  the  rale  of  criminal  n&pooA- 
bility  for  the  acts  of  others  beyond  all  vea- 
son.  Suppose,  instead  of  killing  an  Innooent 
bystander.  Young  had  killed  Moore;  one  of 
the  robbers;  would  the  survivor  hare  been 
guilty  of  murder?  And  yet,  if  the  principle 
sought  to  be  maintained  by  the  coaaaait- 
wealth  be  sound,  the  survivor  would  nnrn— 
rily  be  guilty  of  murdw,  because  the  owner  of 
the  house  to  be  robbed  had  killed  his  compan- 
ion ;  for  he  could  just  as  truly  be  said  to  have 
aided  and  abetted  the  owner  of  the  house  In 
that  case  as  In  this.  Indeed,  the  matter  coaJd 
be  carried  still  furth^.  The  dead  r^ibcr 
would  also  be  guilty  of  murder,  because  hit 
part  in  the  cansatliKi  of  the  bcmiicide  of 
whlcb  be  was  the  victim  would  have  been 
precisely  the  same  as  that  which  rcmilted 
In  the  death  of  Andersmi  Young.  In  otbw 
wartlB,  the  acts  of  the  defmdantB  i«oroked 
and  Juatlfled  the  shooting  on  the  part  <rf 
John  Young,  and  If  they  are  qimlnBlly  re- 
sponsible tot  the  accidental  death  of  a  bj- 
standw  shot  by  Young,  they  would  also 
be  guilty  of  murder  if  be  had  killed  ooe  of 
themselvea.  !Ehe  Ulostratlou  carried  to  this 
extreme  exposes  the  unaoundneaa  of  the  pou 
tion  ot  the  commonwodth  In  the  mattnr  In 
hand. 

While,  as  we  have  heretofme  said,  ttiis  la  a 
qnestlou  of  first  Impreaalon  in  ^mtockr,  wm 
are  not  without  bl^  authority  In  sopport  ot 
the  poaltloD  we  ae^  to  maintain  In  this 
opinion.  In  the  caae  of  Ouunonwenltt  w. 
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Campbell.  7  Allen,  B41,  88  Am.  Dec.  706,  it 
appears  that  the  def endaats  liad  conq>lred  to 
create  a  tmnolt  or  riot,  and  In  quelling  it 
the  officers  by  accident  killed  an  Innocent  by- 
Btandw.  In  a  learned  opinion  tlie  Supreme 
Court  of  Massaclrasetts  held  tbat  tbe  con- 
spirators were  not  gnllt;  of  murder,  and  in 
the  argoment  the  identical  case  we  have  here 
is  supposed  and  used  to  illustrate  the  un- 
soundness of  the  position  of  the  common- 
wealth of  Massachusetts  in  regard  to  the 
guilt  of  tbe  parties.  Said  the  court:  "Sup- 
pose, for  example,  a  bui^Iar  attempts  to 
break  into  a  dwelling  hous^  and  the  owner 
or  occupant,  while  striving  to  resist  and  pre- 
vent the  unlawful  entrance,  by  misadventure 
kills  his  own  servant ;  can  the  burglar  in 
sacta  case  be  deemed  guilty  of  criminal  homi- 
cide f  Certainly  not,  Tbe  act  was  not  done 
by  bim,  or  with  his  knowledge  or  CMisent; 
nor  was  It  a  necessary  or  natural  conse- 
quence of  the  commission  of  the  offense  in 
which  he  was  engaged.  He  could  not,  there- 
fore, have  contemplated  or  Intoided  it"  In 
the  case  of  Butler  v.  People  (III.)  18  N.  B. 
338,  1  L.  R.  A.  211,  8  Am.  St  Bep.  423,  several 
bad  banded  themselvM  together  to  create  a 
riot  at  a  drcus  in  Prairie  City.  The  four  de- 
fendant atta<^ed  the  city  marshal,  and  made 
it  necessary  for  him  in  self-defense  to  flre  at 
his  assailants,  and  in  so  doii^  be  missed 
tbem  and  killed  an  innocent  bystandw.  Tbe 
Supreme  Court  of  Illinois  Teversed  a  Judg- 
ment of  conrictton  against  tbe  conspirators 
bad  under  tlKse  facts,  boldli^  tbat  tbe  deatb 
of  tbe  bystander  was  not  witbln  tbe  sc^pe  of 
tbe  original  conspiracy,  bnt  in  ^^osltlon  to 
it,  and  therefore  tbe  defendants  were  not 
Koilty.  In  ^shop's  New  Criminal  Lew,  voL 
1,  I  687,  it  Is  said:  "If  those  suppressing  a 
riot  acddoktally  UU  en  Innocent  third  per^ 
■on,  tiie  riotem  axe  not  gnUty  ot  tbe  h<nni- 
dde ;  for  In  no  way  did  Ibey  concnr  in  or  en- 
eonrace  the  act  wUch  caused  deaUL"  ' 

No  antbcwlty  Is  cited  in  snn>OTt  of  Ibe  op- 
posing principle,'  and  we  tboefore  deem,  both 
in  reftsm  and  antbority.  fin  judgment  of  tbe 
drcolt  ooort  dismissing  tbe  indlctmwt  most 
be  afltemed,  and  It  Is  eo  oidereiL 


LOUISTILLB  BY.  CO.  T.  HOBKII78* 
ADBTB. 

(Court  of  Appeals  of  Kentuc^.  Oct  6.  1905.) 

1.  STBEBI  RAIX.BOADS— Colijsiokb  wpth  Cabs 
— ^iNJXrUES    to    TBAVXLKB  —  COHTBIBTrrOBT 

NeOUOKNOB. 

Where  there  was  otmtribntory  neffllffence 
on  the  part  of  a  traveler  injured  In  a  collision 
with  a  street  car,  there  can  be  no  recoyery 
unless  hfs  peril  was,  or  coald  by  ordinary  care 
have  been,  discovered  by  tbe  servants  in  charge 
of  the  car,  and  the  injury  avoided  by  the  exer- 
cise of  ordinary  care. 

[Ed.  Note. — For  cases  in  point,  see  voL  44, 
Cent  Dig.  Street  Railroads,  |  219.] 

2.  Saue— InsTBCcnoNS. 

An  instruction^  in  an  action  against  a 
street  railroad  eompKOj  for  hijories  to  a  trav- 


eler by  collision  with  a  street  car,  that  if  tbe 
injury,  though  occasioned  by  contributory  neg- 
ligence, could  have  been  avoided  by  the  motor- 
man  by  the  exerdse  of  ordinary  care,  plaintiff 
is  entitled  to  recover,  is  erroneous,  because  It 
eliminates  the  question  whether  the  motorman 
knew,  or  might  by  exercise  of  ordinary  care 
have  known,  of  the  traveler's  peril. 

IRA.  Note. — For  cases  in  point  see  toL  4A, 
Cent  Dig.  Street  Railroads.  {  261.] 

8.  Tbiai.— Dbatxc  bt  Wbongtui.  Act— In- 
stbucti0n8. 
An  instruction,  in  an  action  for  deatb  by 
wrongful  act,  that  in  considering  the  damages 
the  jury  might  consider  tbe  amount  that  de- 
cedent was  earning  prior  to  his  death  and  all 
circumstances  tonching  his  capacity  to  earn, 
was  erroneous,  as  giving  prominence  to  certain 
evidence  in  the  case. 

4.  STBSR  RAILBOAOB— IirJTTBT  TO  TSAVEUS 
— EVIDENOB— InSTBUOTIOHS. 

Where,  in  an  action  against  a  street  rail- 
way company  for  the  death  of  a  traveler  by 
collisioa  with  a  street  car,  defendant's  evidence 
showed  that  the  car  was  close  to  the  wagon  in 
which  decedent  was  riding  while  it  was  on  the 
side  of  the  car  track,  that  the  driver  turned  <hi 
the  track,  and  tbat  it  wss  impossible  for  the 
motorman  to  prevent  the  collision,  the  refusal 
to  charge  that  the  motorman  was  under  no 
obligation  to  stop  bis  car  as  long  as  the  wagon 
was  in  a  place  of  safety,  and  that  he  had  a 
right  to  presume  that  tbe  w^cm  would  remain 
in  a  place  of  safety  until  scnne  indication  was 
given  that  it  would  get  Into  a  place  of  danger, 
and  tliat  if  the  motorman  used  ordinary  care 
to  prevent  tbe  collision  as  soon  as  he  dlscovwed, 
or  could  have  discovered  by  ordinary  care,  that 
plaintiff  was  in  peril,  ii^aintlfl  could  not  re- 
cover, was  raroneous. 

5.  BVIOKNCK— ExFKBDIlinTB. 

In  an  action  against  a  street  railway 
oompany  fra>  the  dea^  of  a  traveler  In  a  colll- 
sl<m  with  a  car,  evidence  of  experiments  made 
with  another  horse  than  that  driven  at  the  time 
of  the  accident  for  the  purpose  of  determining 
the  time  it  took  to  tarn  and  cross  the  tracks, 
was  inadmissible. 

[Ed.  Note.— For  cases  in  point,  see  vol.  20, 
Cent  Dig.  Evidence,  S  439.] 

Appeal  from  Clrcalt  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  First  Division. 

"Not  to  be  offlclaljy  reported." 

Action  by  Jobn  Hosklns'  administrator 
against  tbe  Louisville  Railway  Company. 
From  8  Judgment  tor  plaintiff,  defendant  ap- 
peals. Reversed. 

Falrlelgb,  Straus  &  Valrlelgb.  Eobn.  Balrd 
&  Spindle,  and  R.  L.  OreoN;  for  appellant 
Angnstn  IL  Wilson  and  Jobn  B.  Watta^  for 
appellee. 

HOBSON,  a  J.  John  Hosklns  was  a  con- 
tracting painter  In  Louisville.  On  October 
28,  1901,  he  was  in  an  express  wagon,  whl<^ 
was  hired  by  him  and  driven  by  a  man  named 
Veith.  They  went  out  Fourth  street  to  a 
boose  near  Breckinridge,  and  there  delivered 
some  paints.  The  horse  was  headed  south 
when  they  got  in  the  wagon.  Teith  then 
asked  Hosklns  where  he  wanted  to  go  next 
Hosklns  said  to  Eleventh  and  Maple  streets, 
and  Veith  replied  then  that  th^  would  turn 
around  and  go  down  Broadway.  At  this 
point  they  looked  back  to  see  If  a  street  car 
was  coming,  and  saw  a  car  at  the  Tork  street 
crossing,  or  about  there.  Veith,  thinking 
tbat  be  bad  time  enougb  to  torn  around  and 
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keep  oQt  of  the  way  of  the  car,  which  was 
coming  sonth  toward  them,  turned  his  horse 
around;  but  Just  as  the  hind  wheel  of  the 
wagon  was  leaving  the  street  car  track  It 
was  struck  by  the  car.  The  wagon  was 
knocked  over,  the  borae  took  fright  and  ran 
off,  and  Hoeklus  felt  out  and  was  killed. 
This  Is  about  the  sum  of  the  evidence  for  the 
plaintiff,  except  that  It  also  tends  to  show 
that  no  signal  was  given  of  the  approach  of 
the  car  and  that  the  Irons  of  the  wagon  were 
BO  bent  as  to  show  that  the  car  was  running 
with  great  force.  On  the  otbor  hand,  the 
testimony  on  behalf  of  the  street  eta  com- 
pany. Including  aome  of  the  passengers 
on  the  car,  Is  to  the  ^ect  that  the  car  was 
quite  close  to  the  wagon,  which  was  on  the 
side  of  the  street  car  tra<^  before  Yeitli 
made  any  effort  to  turn  his  hoiee  around, 
and  that  when  he  turned  around  upon  the 
track  it  was  Impossible  to  prevent  the  col* 
llslon,  althoui^  title  motorman  sounded  his 
gcmgi  applied  his  brakes,  and  put  on  sand 
inmiedlately.  It  Is  evident  teom  the  proof 
that  both  Velth  and  Hosklns  were  aware 
of  the  approach  of  the  car,  and  that  the 
motorman  had  no  reason  to  apprehend  any 
danger  to  ttie  wagon  until  Telth  tnmed  bla 
horse  with  the  view  of  going  back  to  Broad- 
way.  On  the  first  trial  of  the  case  the  Jury 
foiled  to  agree.  Chi  the  second  trial  they 
found  a  vwdlct  for  the  plaintiff  In  the  sum 
of  fS,00(^  and  the  railway  company  appeals. 
Tbe  court  Instructed  the  Jury  as  follows: 
"(1)  It  is  the  duty  of  the  defendant's 
motorman,  what  running  the  defendant's  can 
through  the  streets  of  the  dty  of  Louisville, 
to  keep  a  lookout  ahead,  to         the  cars 
under  reaeonable  control,  and  to  exercise  or- 
dinary care  to  prevent  Injury  to  other  people 
who  may  be  using  the  street  and,  if  there 
la  a  person  nx  vehicle  likely  to  be  Imperiled 
from  the  car,  to  give  timely  notice  of  the  ap- 
proadi  of  the  car  by  the  usual  and  ordinary 
signal ;  and  if  you  shall  believe  from  the  evi- 
dence that  at  the  time  mentioned  in  the  petl- 
tlm  the  motorman,  In  charge  of  the  car 
which  collided  with  the  wagon  on  which  Ur. 
Hoakina  was,  failed  to  ezerdse  aoy  of  those 
duties,  and  by  reason  of  such  failure  the  car 
collided  with  the  wagon,  and  Mr.  Hoakliia 
was  thrown  from  it  and  his  death  resulted 
therefrom,  then  the  law  la  for  the  pUUntlff, 
and  yon  should  so  find,  unless  you  shall  be- 
lieve from  the  evidence  that  Mr.  Hosklns 
or  the  driver  in  charge  of  tha  wagon  was 
negligent,  and  thereby  helped  to  cause  or 
bring  about  the  collision  and  consequent  In- 
jury, and  but  for  which  n^ligence  upon  the 
part  of -Mr.  Hosklns  or  the  driver  In  charge 
of  the  wagon.  If  any  there  was,  the  injury 
would  not  have  occurred. 

"(2)  But  If  you  shall  believe  from  tbe 
evidence  that  the  motorman  in  charge  of  the 
car  obswved  those  duties  of  which  I  hava 
spoken  to  you,  then  the  law  is  for  the  defend- 
ant, and  yon  should  so  find,  notwithstanding 
tbe  injury  which  occurred  to  Mr.  Hosklns; 


or  if  you  shall  believe  frun  tiie  evidence  that 
the  driver  of  the  wagon  or  Mr.  Hosklns  was 
negligent,  and  therrtiy  helped  to  cause  or 
bring  about  the  Injury  which  reaultad  to 
Mr.  Hoeklus,  and  that  be  would  not  bave 
been  injured  but  tor  such  oontrlburary  negli- 
gence,  if  any  there  was,  then  the  law  Is  for 
the  defendant  and  yon  should  so  Bx^U  waleaa 
you  shall  believe  from  the  evidence  tbat 
when  the  wagon  became  imperiled  from  tbe 
car,  tbe  motorman  could  the  exoetse  of 
ordinary  care  have  atopped  the  car.  If  neces- 
sary, and  have  prevented  the  eoUlsJon.  If 
such  was  the  fact;  the  law  Is  for  tbi.  plain- 
tiff. 

"(8)  It  was  the  duty  of  Mr.  Hosklns 
and  the  driver  of  the  wagon,  when  he  turn- 
ed to  cross  the  street  to  exercise  ordinary 
care  for  tibe  protection  of  themsdvca,  and 
if  either  of  them  failed  to  exerdse  that 
degree  of  care,  and  thereby  helped  to  cause 
or  bring  about  the  Injury  complained  of 
In  tills  action  to  Mr.  Hosklns,  and  tbe  in- 
Jury  would  not  have  oocuired  bnt  fOr  tbe 
failure  to  exercise  cvdtnary  care,  either  by 
Mr.  Hosklns  or  1^  the  driver,  thai  ttie 
law  is  for  the  defendant  and  yon  should 
so  find,  unless  you  shall  believe  from  tbe 
evidence  that,  when  the  wagon  became  Im- 
periled from  tbe  car,  the  motorman  oovUd 
by  the  ezerctoe  of  ordinary  care  bare 
stoK>ed  tbe  car.  If  necessary,  and  have  pre- 
vmted  the  coUlalon,  as  mgitlooed  in  In- 
stmctlon  Na  2. 

"(4  If  yon  ilnd  Cor  tbe  plalnUfT.  yoa 
should  find  in  such  snm  as  will  reasonably 
and  fairly  compensate  the  estate  of  Mr. 
Hoakina  tor  the  destmction  of  his  power  to 
earn  money,  not  exceeding  the  sum  of  960, 
000,  the  amount  claimed  In  the  petition; 
and  in  that  comiectlon  ■  you  may  emslder 
the  amount  that  Mr.  Hoskina  was  o«m<ng, 
If  any,  as  shown  the  evidence^  Immedi- 
ately prior  to  his  death,  and  all  the  otlier 
drcumstancee  shown  by  the  evidoioa  tonch- 
Ing  hla  capacity  to  earn  mon^.  If  yon  find 
for  tbe  defmdant  yon  wUl  atanply  say  so^ 
and  no  more." 

The  defendant  asked  the  court  to  give 
the  Jury  the  following  Instruction,  which 
waa  refused: 

**(Ba)  The  defendant's  motorman  was  vo- 
der no  obligation  to  stop  Us  car  or  to 
fdieck  its  qieed,  if  It  was  not  going  at  an 
unreascmable  speed,  aa  long  as  tbe  wagon 
In  which  the  plaintUTs  decedent  waa  rid- 
ing was  in  a  place  of  safety  from  the  ap- 
proadilng  car,  and  the  said  motorman  bad 
the  right  to  presume  that  the  said  wagon 
would  remain  In  a  place  of  safety  imcil 
by  Its  movement  some  Indlcattou  was  given 
that  It  wouU  leave  Its  place  of  aatoty  and 
get  into  a  place  of  danger  tron  the  ap- 
proaehlng  car.  And  if  the  Jury  believe 
from  the  evidence  that  the  said  car  was 
not  going  at  an  unreasonable  rate  of  9e«4 
at  the  aald  time  and  place,  and  that  the  «le- 
fendant'a  motorman  used  ordinary  care  to 
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check  th«  ear  and  iwerent  the  colllaioii  u 
•oon  aa  he  disoorowd.  or  ooold  by  the  ax- 
erdae  of  ordinary  care  have  dlaoovwed  that 
the  uld  wagon  was  In  danger  from  the 
approaching  ear,  then  the  law  la  for  the 
deCandant,  and  flie  Jury  ahonld  bo  find." 

The  mie  la  In  rasea  ot  thla  awt  that  If 
thwe  1b  contributory  negligence  on  the  part 
of  the  plalntUr  thai  there  can  be  no  recov- 
ery, unleaa  hla  peril  waa  dlacoTered,  or 
conld  tqr  ordinary  care  have  hem  discover* 
ed,  and  after  this  the  injury  to  him  might 
have  been  avoided  by  the  exercise  of  ordi- 
nary  care.  The  eecond  and  third  Instmc- 
tUms  do  not  properly  conform  to  the  rule, 
aa  fbs^  eliminate  team  the  oonstdaratliHt  of 
the  jury  the  question  whether  the  motor- 
man  knew  of  the  peril  of  the  wagtm.  or 
ml^t  by  the  exercise  of  ordinary  care  have 
known  It  The  latter  part  of  the  fonrth  In- 
■tmcticni,  following  the  words  **aniount 
claimed  In  the  petftlon,**  slionld  have  been 
omitted,  as  these  only  served  to  give  promi- 
nence to  certain  evidence  In  the  case.  In- 
struction Sa,  asked  by  the  defendant,  pre- 
sented its  side  of  the  case,  which  was  not 
aptly  presented  by  ettber  of  tiie  Instructions 
Clven  by  the  court  This  Instmetlon  should 
have  been  given.  The  uncontradicted  proof 
for  the  defendant  showed  that  the  car  stop- 
ped wltbln  10  faet  after  It  stmA  the  wagcm, 
that  Its  r^Iar  stopping  place  was  only  16 
fleet  farther  south,  and  that  the  signal  for 
it  to  stcv  at  this  point  had  been  given  when 
the  car  left  York  street  We  think  It  evi- 
dent from  all  the  proof  that  the  car  was 
•lowing  down  to  stop  when  it  strudc  the 
wagon. 

The  plaintiff  proved  by  Velth  and  two  oth- 
er witnesses  that  they  took  a  dlflttrent  horse 
to  the' spot  with  a  similar  wagon  not  long  be- 
fore the  trial,  and  that  driving  at  the  same 
rate^  it  took  only  0  secoods  to  make  the  turn 
and  clear  the  street  car  trades.  They  also 
proved  that  it  took  the  street  car  14  seconds 
to  run  fran  street  to  that  point  ^nie 
evldenoe  as  to  bow  long  It  took  the  street 
car  to  ran  from  York  street  to  that  point 
was  inraperly  admitted ;  but  the  txpmiaantB 
whldi  they  made  with  another  horse  on  ti>e 
same  gnmnd  should  not  have  been  admitted, 
for  horses  differ  very  moch  In  speed.  The 
borse  driven  when  the  accident  occurred  was 
12  years  old.  Tta  plaintiff  may  be  allowed 
to  show  at  what  gait  YfAth  waa  driving  at 
the  time  of  the  accident  how  far  he  had  to 
go  in  making  the  turn  and  clearing  the  street 
car  tracks,  and  how  ioag  It  will  take  a  tSm- 
ilar  wi^on  at  this  gait  to  go  fliis  distance; 
bat  ezpolmento  made  on  the  same  ground 
with  a  dUferait  horse  should  not  be  admitted, 
fdr  It  Is  very  evident  that  If  Veiih  had  had 
a  Quarter  of  a  second  more,  be  would  have 
cleared  the  street  car  track,  and  thla  differ- 
ence would  be  m^e  by  a  quick  horse  when 
he  was  not  peroaptibly  traveling  faster  ttan 
the  other  horse. 

Judgment  reversed,  and  cause  remanded 
tlx  a  new  trial. 


NEWUAH  V.  COMMONWEALTH. 
(Court  of  Aivaata  oi  Kentucky.  Sept.  28, 

1905.) 

1.  HoiaciDB— Evidence— SumciEHCT. 

In  a  proMCotion  bx  murder,  evidence  &eU 
Buffident  to  support  a  conviction. 

2.  SumcixNCT— Iivoionfanr. 

An  Indictment  for  murder  charging  that 
defendant  and  oiber  penons,  whose  names  were 
anknown,  shot  and  Idlled  deceased,  and  that 
the  shot  was  fired  either  by  defendant  or  by 
"one  of  the  above-mentioned  petsons,  whose 
name  is  unknown,"  while  the  other  was  present, 
aiding  and  assisting,  and  that  who  had  actoaUy 
fired  the  shot  was  unknown  by  the  grand  jury, 
while  Inaccurate  because  of  the  use  of  the 
word  "mentioned"  before  the  word  "persons," 
when  no  one  had  been  mentioned  but  defendant, 
waa  nevertbeleBS  sufficienL 

8.  aUHZNAZ.    Law  — BVIDXHOK— STATXUBiraS 

Kaob  to  Aoou8m>. 
In  a  prosecution  for  murder,  a  statement 
made  by  a  witness  to  defendant  to  which  the 
latter  made  no  answer,  was  not  admissible. 

[Ed.  Note. — For  cases  In  point  see  vol.  14^ 
Cent.  Dig.  Criminal  Law,  fiS  &6,  8d»,  968,  970J 

4.  WirNBSsKS— Caoea-ExAUUiATioif  or  Dx- 

nHOAHT. 

In  a  prosacution  for  morder,  croas-ezamina- 
tion  of  defendant  tending  to  Insinuate  that  be 
waa  testifying  untmthfnily  was  improper. 

5.  Sauk. 

In  a  prosecution  for  murder,  it  was  im- 
proper tax  the  prosecuting  attomn',  on  cross- 
examination  of  defendant  to  ask  hun  If  It  was 
not  a  fact  that  peo^e  guieral^  talked  about 
his  being  iealoos  of  deceued. 

6.  Gbihihai.  Law— Failubi  or  DnvnoAiiT 

TO  TiSnST  ON  ApPLIOA-nON  FOB  Bah.. 
Under  the  statute  providing  that  the  fail- 
ure of  defendant  In  a  criminal  prosecution  to 
testify  in  his  own  behalf  slial]  not  be  comment- 
ed upon,  the  prosecuting  attorney  has  no  right 
to  rder  to  defendant's  failure  to  testify  as  a 
witness  upon  an  application  for  ball. 

[Ed.  Note. — ^For  cases  In  point  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  {  1672.] 

,T.  Witnesses  —  IicFXAOHZNa  — Cboss-Exau- 

INATIOH. 

In  a  criminal  prosecution,  in  which  de- 
fendant called  a  witness  to  impeach  one  of  the 
state's  witnesses,  it  was  tmpn^r  to  ask  defend- 
ant's witness  as  to  which  had  the  worst  reputa- 
tion, tie  or  the  witness  be  was  called  to  im- 
peach. 

8.  Cbiuinal  Law— Chabaotbb  or  Defsndai^ 
roB  Pbaoe  and  Quiet. 

Where  a  defendant  in  a  prosecution  for 
murder,  does  not  place  his  general  character 
for  peace  and  quiet  in  iasue,  the  state  has  no 
right  to  attack  his  character  In  that  respect. 

[Ed.  Note. — For  cases  In  point  sss  voL  1^ 
Cent  Dig.  Crlminsl  law,  |  SttJ 

9.  WlTNESaES— CKABAOTXB    rOB  TBtJTH— Im- 

PXAOmiENT. 
Where  a  defendant  in  a  criminal  prosecu- 
tion, teetlfiee  aa  a  witness,  the  state  has  a 
right  to  attack  his  charactw  for  truttkfulness ; 
bat  the  court  should  tnatruct  that  the  evidence 
Is  only  to  be  considered  for  purposes  of  Impeach- 
ment. 

[Ed.  Note. — For  cases  In  point,  see  vol.  00, 
Cent.  Dig.  Witnesses.  St  HIS,  1129-1182.] 

10.  HoMioiDE—BviDBNOB— Refutation  fob 
Oabbtino  Fibtol. 

In  a  prosecntlmi  tor  murder  by  shooting 
with  a  pistol.  It  was  improper  to  ask  a  witness 
whether  defendant  was  fn  the  habit  of  carrying 
a  pistol,  Or  bad  that  reputation. 

(Ed.  Note.— For  cases  in  potait  sss  vot  28^ 
Cant  Dig.  Ho^licid^  f  SIOJ 
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Appeal  from  Clrcalt  Oonrt,  LuxM  County. 

"Not  to  be  ofllctallr  reported." 

George  Newman  was  convicted  of  murder, 

and  appeals.  BsTersed. 

James  SparlES,  for  appellant  N.  B.  Har* 
and  CL  H.  Morris,  for  the  Oonunonwealth. 

HOBSON,  a  J.  In  May,  1904,  a  street 
fair  was  In  progress  in  the  town  of  Corbln, 
wMch  Is  situated  In  Whitley  county,  near 
the  Laurel  line.  Lynn  Camp  creek  Is  the 
dividing  line  between  the  two  counties. 
There  is  a  railroad  bridge  across  the  creek; 
and  near  the  Laurel  connty  end  of  this  bridge 
on  Saturday  evening,  May  27th,  at  abont 
9  o'clock,  the  body  of  Paschal  Bryant  was 
found  lying  between  the  rails  of  the  railroad 
track,  with  his  head  near  one  rail,  his  hat 
on  his  breast,  and  a  large  bullet  hole  entering 
his  head  behind  the  lower  part  of  his  left 
ear  and  making  its  exit  at  the  right  eye.  The 
body  was  warm  when  found,  but  life  was 
extinct  The  corpse  was  found  by  a  man 
who  lived  not  far  off  and  was  walking  along 
the  railroad  on  his  way  to  Cerbln.  This  man 
heard  the  shot  some  time  before  be  left  home. 
While  he  was  standing  near  the  body,  which 
was  about  a  quarter  of  a  mile  from  the 
station  at  Corbln,  there  came  through  the 
wire  fence  a  man  and  a  woman,  from  the 
east  side  of  the  railroad  track,  who  came 
up  on  the  railroad  and  looked  at  the  corpse. 
The  woman  broke  down  and  cried  a  little, 
and  said  she  could  not  fltnnd  to  look  at  him. 
Then  they  passed  on.  The  man's  name  was 
Henry  Carr.  The  woman's  name  was  Laura 
Newcomb.  They  have  since  been  married. 
That  night  they  and  the  defendant,  George 
Newman,  were  arrested  charged  with  the 
murder  of  Bryant.  Carr  and  the  woman 
were  discharged  subsequently,  but  Newman 
was  held  over,  and,  having  been  indicted,  was 
convicted,  and  bis  punishment  fixed  at  con- 
finement In  the  penitentiary  for  Ufa 

On  the  trial  Carr  and  wife  were  Introduced 
as  witnesses  for  the  commonwealth,  and  It 
was  insisted  for  Newman  that  Carr  bad 
killed  Bryant  and  had  married  the  woman  to 
keei>  her  from  being  a  witness  against  him. 
There  was  a  merry-^roand  at  the  fair, 
and  tiiwe  was  a  considerable  crowd  in  town, 
specially  about  the  merry-go-round.  George 
Newman  was  22  years  old,  and  abont  two 
months  before  bad  married  Maria  Hood. 
They  lived  six  or  seven  miles  from  Corbln. 
On  the  preceding  Tuesday,  while  he  was  out 
at  work,  she  had  left  home,  and  when  he 
came  home  in  the  ev^lng  she  was  not  tiiere, 
and  he  could  not  learn  where  she  was.  The 
next  morning,  Wednesday,  he  borrowed  a 
Winchester  rifle  and,  as  he  says,  veat  turkey 
himtlng  with  It,  but  finally,  conceiving  that 
hia  wife  might  be  at  Gorbin,  wait  ob  with 
the  rifle  to  Corbin,  arriving  there  about  dark. 
He  left  fbe  rifle  with  a  friend,  and,  finding 
his  wife  on  the  merry-go-round,  took  her 
bt^fli  Tberp  eeemi  to  have  been  no  Ixoubio 


between  them  then.  She  claimed  that  she 
had  simply  wanted  to  go  to  ttie  telr,  and, 
fearing  that  hw  husband  would  not  be  willlzig 
fOT  her  to  go.  had  left  home  without  letting 
him  know  that  she  was  going.  On  Thursday 
evening  the  defmdant  was  aem  in  earnest 
converaation  with  Pasdial  Bryant,  who  Ured 
about  a  mile  from  him.  The  whole  oonvena- 
tlon  was  not  heard  any  of  the  wltne— re. 
but  the  defendant  was  heard  to  aA  Biyant; 
"Before  God  and  Heaven  did  you  take  VbjIm 
ottV  Bryant  said,  "No."  The  defendant 
then  asked  him,  "Where  were  you  when 
it  rained  Tuesday  evening?"  Bryant  an- 
swered, "At  the  Laurel  River  bridge."  Thla 
bridge  was  between  their  homes  and  Corbln. 
The  defendant  then  said,  with  an  oath.  "That 
is  where  she  said  she  was."  The  rest  of  the 
conversation  was  not  overheard.  On  Satur- 
day morning  Newman  and  his  wife  went  to 
Corbln.  He  took  with  him  a  large  .44rcaliber 
Colt  pistol,  and  when  they  got  there  they 
went  to  the  house  of  a  friend,  and  he  bxmg 
the  pistol  up  over  the  wasbstand.  They  then 
went  on  to  the  fair.  That  afternoon  Pasdiai 
Bryant  and  the  defendant  were  seen  drinking 
together  at  a  saloon.  The  defendant  was  a 
smalt  man,  and  wore  a  white  hat  Late  in 
the  afternoon,  and  about  dusk.  Paschal  Bry- 
ant went  to  an  eating  stand  between  the 
merry-go-round  and  the  railroad  bridge,  and 
there  bought  some  applea  He  came  there  In 
company  with  two  other  men,  who  waited 
for  him  on  the  street  Neither  of  these  men 
were  recognized  there,  but  one  was  a  amall 
man  with  a  white  hat  and  the  other  was  a 
larger  man.  The  three  then  left  and  went 
on  down  toward  the  railroad.  Between  the 
railroad  depot  and  the  creek  there  la  a  cut 
Before  they  had  passed  through  this  cut  they 
were  seen  by  two  men,  with  their  wives, 
who  were  passli^  along  In  the  opposite  direc- 
tion, and  aft^  th^  passed  ttirou^  the  cut 
they  passed  a  woman  named  Belle  Polly,  wbo 
came  along  with  two  mai  going  up  towanl 
the  station.  She  teetlflea  to  recognbdng 
Paschal  Bryant  and  also  George  Newman, 
the  small  man  with  the  white  hat;  and  one 
of  the  other  witnesses,  who  did  not  know 
Newman,  hut  saw  him  tibe  next  morning, 
said  that  from  bis  hat  alae,  and  face  lie 
thought  he  was  the  same  man.  The  witness 
Polly  had  only  gone  a  Abort  distance^  what 
she  heard  the  report  of  a  large  gnn  down 
about  the  railroad  bridge,  In  the  dlrecUan 
which  the  three  men  had  gone.  Thla  report 
was  also  heard  by  the  other  wltnesaea  wbo 
passed  them.  The  railroad  mwinf  a 
pninj^  station  at  the  bridge.  Tim  mao 
wbo  runs  the  pomp  was  at  Uie  ponqilng 
house,  and  testifies  to  seeing  ttie  three  men 
come  oyer  the  bridge,  the  smaller  man  witb 
the  white  hat  being  behind,  and  wben  tliqr 
got  to  the  far  end  of  the  bridge  tbey  got 
In  a  bunch  and  the  pistol  went  off.  He  mw 
the  flash  of  the  plstot  but  saw  no  more  of 
any  ot  tbe  partlei,  and       not  Icnoir  tfiat 
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■nr  one  was  Ulled  until  afterward!.  Two 
witnesses  testify  to  weeing  trwfts  of  two  men 

leading  down  from  tbe  railroad  embankmutt 
towards  tbe  creek.  There  was  a  dam  Just 
below  on  which  thej  could  have  crossed  and 
gone  baac  to  Gorbln.  The  defendant,  when 
arrested  soon  afterwards,  bad  no  weapons 
upon  Um;  bat  the  lady  at  whose  honse  be 
had  left  the  pistol,  when  she  returned  home, 
found  tlie  pislxil  gone.  He  says  that  he  did 
not  retam  to  the  house,  and  does  not  know 
how  the  pistol  got  away.  It  was  a  private 
houses  and  only  some  ladles  seem  to  hitre 
known  'that  the  pistol  had  been  left  there 
1^  him.  Tbe  pistol  has  not  been  seen  since, 
and  the  theory  of  the  commonwealth  Is  that 
It  was  thrown  Into  the  mtik  after  the 
shooting. 

Tbe  proof  leaves  do  doubt  that  Bryant  was 
killed  by  a  shot  from  a  weapon  carrying  a 
ball  similar  to  the  defendant's  pistol,  and 
that  he  was  killed  by  one  of  the  two  men 
who  were  seen  walking  out  the  railroad  with 
him  and  across  the  bridge  Just  before  the 
shooting  took  place.  The  proof  Is  entirely 
ladling  as  to  who  the  third  man  of  this  party 
was.  There  was  no  proof  of  Intimacy  be- 
tween Bryant  and  Mrs.  Newman.  It  was 
shown  where  she  staid  while  away  from 
hom&  There  was  no  proof  of  any  attentions 
by  Bryant  to  Laura  Newcomb,  and  the  proof 
was  that  she  and  Carr  had  gone  down  there 
into  tbe  woods  before  dark  with  three  pints 
of  whisky,  and  after  the  shooting  they  came 
up  out  of  the  woods  together.  Carr  was 
evidently  quite  drunk,  and  there  Is  no  evi- 
dence that  he  had  any  weapon,  or  that  he 
left  the  woman  after  he  went  down  there 
with  her.  While  he  is  about  the  size  of  the 
defendant,  it  is  not  shown  tiiat  be  wore  a 
white  bat,  nor  is  he  in  any  way  Identified  as 
one  of  tbe  three  men  going  down  tbe  railroad. 
The  woman  Belie  Polly  and  the  woman 
Laura  Newcomb  were  both  of  loose  morals. 
While  the  defendant's  evidence  is  in  many 
respects  impressive,  it  Is  unsatisfactory  as 
to  the  Interview  between  him  and  Pascluil 
Bryant.  In  which  be  was  asking  Bryant  about 
Mb  wife.  He  claims  to  have  been  with  his 
wife  at  the  merry-go-ronnd  the  whole  even* 
ing,  but  the  othw  witnesses  do  not  substan- 
tiate this  statement  There  was  a  large 
crowd  there.  One  or  two  witnesses  q)eak 
of  seeing  him  there,  but  thwe  was  no  ptoot 
sbowing  that  be  was  missed  from  there,  or 
that  be  was  there  continuously. 

It  la  insisted  for  tbe  commonwealth  that 
be  was  Jealous  of  his  wife,  and  that  his 
Jealoosy  was  pointed  at  Nuchal  Bryant 
The  only  real  Issue  in  the  case  was  whetha 
tbe  defendant  was  the  small  man  wearing 
tbe  white  ha^  who  was  seen  by  the  witnesses 
going  down  the  railroad  with  Paschal  Bryant 
In  company  with  a  ttilrd  man  Just  b^bra  he 
was  shot  Tbere  Is  some  uncertainty  about 
tbe  case,  and  it  la  passible  tiiat  the  wltneaKS 
are  mistaken  who  Identity  tiie  defendant 


with  the  small  man  wearing  tbe  white  hat 
It  was  usual  for  persons  to  shoot  over  there 
beyond  tibe  bridge^  At  least  It  was  not  un- 
cmnmon,  and  It  Is  possible  that  Paschal 
Bryant  and  two  othera  were  going  horo^  and 
he  was  shot  by  one  of  than  In  firing  off  a 
Idstol  at  the  far  end  of  the  bridge.  He  waa 
found  with  his  hands  in  his  pockets,  and  wban 
he  was  shot  was  evidently  not  antldpatlnc 
trouble.  Tbe  shot  was  flred  from  behind 
him.  The  small  man  was  behind  him  when 
they  passed  the  witnesses.  The  lady  at 
whose  bouse  the  defendant  hvag  up  his  pistol 
lo<fted  up  the  bouse,  and  tbe  house  was 
found  loAed  vb&i  the  family  returned.  The 
d^endant  took  supper  there,  and  It  does  not 
appear  from  the  evidence  that  any  other 
man  was  there,  at  supper  or  after  supper. 
There  Is  testbnoi^  tending  to  show  that  the 
defoidant  was  not  Jealous  of  Paschal 
Bryant  but  of  a  man  named  Smith,  and  that 
he  r^arded  Paschal  Bryant  as  bis  friend. 
AH  these  matters  were  for  the  consideration 
of  the  Jury,  and,  while  the  evidence  la  not 
conclusive,  we  cannot  say  that  there  was  no 
evidence  warranting  the  verdict  of  the  Jury. 

It  is  insisted  for  the  defendant  that  tbe 
Indictment  against  him  is  insufficient  The 
indictment  charges  that  the  defendant  and 
other  persons  whose  names  are  unknown  to 
the  grand  Jury,  then  and  there  acting  with 
him,  shot  and  killed  Bryant  and  that  either 
the  shot  was  flred  by  Newman  or  "one  of  the 
above-mentioned  persons  whose  name  is  un- 
known to  the  grand  Jury,  while  the  other 
was  present  aiding  and  assisting,  but  which 
BO  actually  flred  the  shot  is  to  the  grand 
Jury  unknown."  The  indictment  is  sufficient 
The  word  "mentioned"  should  have  been 
omitted  from  tbe  indictment  in  the  expression 
"one  of  the  at>ove-mentioned  persons,"  as  no 
other  person  but  Newman  is  mentioned  In 
the  Indictment  While  this  Is  so,  the  sense 
is  p^fectly  clear  that  the  indictment  charges 
that  either  Newman  or  one  of  the  unknown 
persons  flred  tbe  shot;  the  other  being  pres- 
ent and  acting  with  blm. 

The  court  allowed  J.  O.  Floyd  to  say  that 
he  made  the  following  statement  to  the  de- 
fendant: "Tbe  next  morning  after  bis  wife 
w«it  to  Corbin  on  Tuesday  evening  I  saw  Mr. 
Newman  at  Heavy,  and  he  seemed  to  be  bust* 
ed  up  some  way,  and  was  Inquiring  about 
bis  wife.  He  said  she  had  gone.  I  saw  fnnn 
bis  looks  be  was  a  little  out  of  shape,  and 
I  said  to  blm,  'Oeorge.  don't  hurt—*  (De- 
fendant's objection  overruled.  Defendant  ex- 
cepts.) I  said:  *George,dont  hurt  anybody 
over  this  woman,  because  you  are  not  an  in- 
nocent purchaser  In  this  woman.  You  know 
she  run  oflC  with  a  married  man  before  yon 
married  her.'  He  didn't  say  anything  at  alL" 
The  latter  part  of  this  testimony  abonld  not 
have  been  admitted,  as  it  was  simply  a  state- 
ment of  the  witness  to  which  tbe  defendant 
made  no  r«sponse. 

When  the  defendant  waa  on  the  atand  as 
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a  wItnesB,  the  commonwealth  attorney,  on 
croBB-examlnatioa,  questioned  him  as  foUowa : 
"Q.  Ton  didn't  go  up  through  that  cut  at  the 
time  Mr.  Ellfson  speaks  of  seeing  yon?  A. 
No,  sir.  Q.  If  you  had  be^  over  there  and 
killed  a  fellow,  you  would  not  admit  It,  would 
you?  A.  Tee,  sir.  Q.  Yon  would  not  hes- 
itate to  do  it?  A.  No,  sir.  Q.  If  you  had 
gone  over  there'  with  somebody  and  shot  him 
in  the  head  and  run  oft,  would  you  tell  It? 
A.  Yes,  Bir.  Q.  If  yon  had  gone  orer  there 
and  shot  a  fellow,  and  you  and  some  other 
fellow  had  run  off  down  the  bank  and  down 
by  the  milldam  and  crossed  over,  would  yon 
tell  It?  A.  Tes,  sir.  Q.  And  If  you  had 
shot  him  In  the  back  of  the  head,  when  he 
had  hla  hands  in  his  pockets,  you  would  not 
care  to  tell  it?  A.  No,  sir.  Q.  Ton  would 
do  that,  especially  because  yon  and  blm 
were  good  friends,  wouldn't  you?  A.  Tee, 
sir;  me  and  him  was  the  beat  of  friends. 
Q.  If  you  had  nerer  had  any  suspicion  of  any 
Intimate  relations  existing  between  lilm  and 
yoor  wife,  do  yon  know  why  the  people  wen 
talking  about  you  being  Jealous  of  him? 
(Defendant's  objection  sustained.  Plaintiff 
•zcepts.)  Q.  Don't  you  know  it  to  be  a  fact 
that  the  people  generally  talked  about  ^on 
being  Jealous  of  Mr.  Bryant?  A.  No ;  I  nev- 
er beard  of  It  Q.  Didn't  yon  go  over  there 
on  that  bridge  and  shoot  that  fellow  In  the 
head  and  throw  that  pistol  In  that  pond? 
A.  No,  sir.  Q.  If  you  did.  you  would  tell  it, 
I  reckon?  A.  Yes,  sir.  Q.  If  you  bad  gone 
over  there  and  shot  a  fellow  In  the  back  of 
the  bead,  and  lilm  with  his  hands  In  his 
pockets,  and  yon  had  run  down  there  on  that 
dam  and  tbrowed  your  pistol  in  that  pood, 
yon  would  tell  the  Jury  about  It?  A.  If  I 
had  been  there  and  shot  him,  I  would  tell 
the  Jury  about  It  Q.  And  if  you  bad  thrown 
your  pistol  In  the  pond,  you  would  have  told 
about  tbatf  A.  Tea,  sir.  Q.  At  the  May 
term  of  this  court,  1904,  you  made  applica- 
tion for  bail,  did  yon  not?  A.  Tea,  sir. 
Q.  Did  yon  not  testis  as  a  witness  upon 
that  appllcatlonT  A.  No,  air.  Q.  Why  didn't 
yon  testify,  if  yon  had  nothing  to  do  with  the 
killing  of  that  man?  (Defendant's  ot^ecUon 
sustained.  Plalntiir  excepts.)**  Tba  defeaiS- 
ant  introduced  Wesley  Wells  to  Impeach  the 
witness  Belle  Folly,  and  on  cross-examlnatlini 
the  commonwealth  attorney  asked  lilm : 
"Q.  Do  you  know  which  has  the  worst  repu- 
tation, you  or  she?  A.  I  dont  know,  hardly." 
The  defendant  did  not  put  his  character  in 
issue.  The  commonwealth  attorney  asked 
one  of  his  witnesses.  Introduced  to  impeach 
Belle  Polly,  what  the  defoidanfs  general 
moral  (Aaracter  was.  The  witness  said  he 
was  a  pretty  redcless  character.  The  def^ 
dant  then  introduced  a  witness  to  sustain  Us 
character,  and  the  C(»nmonwealth  attorney 
cross-examined  him  as  follows :  **Q.  Did  yon 
hear  about  his  breaking  up  a  church  in  Tlr- 
ginlat  A.  No,  sir.  Q.  Did  you  know  that 
he  carried  a  ptotol  r^rularT  A.  No,  sir;  I 
have  saw  Um  with  a  pistol  In  Virginia,  but 


every  man  did.  It  was  nothing  nnnauaL 
Q.  Is  it  a  penitentiary  offense  In  VirginiA  to 
carry  a  pistol?  A.  No,  sir;  I  dtm't  think 
BO."  He  also  aaked  another  character  wit- 
ness as  follows:  "Q.  How  long  had  this  fel- 
low been  married  until  Paschal  Bryant 
was  killed?  A.  About  two  montlis,  maybe. 
Q.  Before  that  time  what  was  his  geiMrml 
moral  character,  good  or  bad?  A.  Not  Terr 
good.  He  went  with  wild  boys ;  sorter  reck- 
less. Q.  Did  you  know  that  he  carried  a  45 
pistol  most  all  the  time?  A.  Nerer  saw  It 
Q.  What  was  his  reputation  abont  It* 
A.  The  r^utation  was  ttiat  he  carried  It 
Q.  His  reputation  was  that  of  a  fcltnw  that 
drank  a  rl^t  smart  wasn't  it?  A.  He  was 
of  a  class  of  boys  that  was  not  good." 

While  there  were  no  exceptions  taken  to  ttic 
qnesdona  above  indicated,  except  as  quoted, 
it  was  misconduct  on  the  part  of  the  com- 
monwealth attorney  to  ask  them.  When 
the  defendant  Is  bwmh  in  his  own  befaalC 
in  a  criminal  case,  he  is  to  be  treated  «i 
cross-examination  as  any  ottker  witness,  and 
it  is  very  Improper  for  the  cwnmonwealtii 
attorney  to  Insinuate  la  cross-CTsmiwIog  htan 
that  he  is  swearing  an  nntmth  or  would 
swear  an  untruth.  The  mode  of  croas 
examination  followed  by  the  commonwealth 
attorney  was  calcolated  simply  to  dis- 
credit the  witness  before  the  Jnry.  It 
was  improper  for  the  attorney  to  Indicate 
what  the  people  generally  tboui^t  or  said 
abont  the  defendanlfs  being  Jealoos  <tf  Bry- 
ant The  defdndsnt  Is  entitled  to  n  fUr 
trial  on  the  evidence  heard  before  the  court 
without  any  refoence  to  the  soitbiient  of 
the  community.  It  was  impnpat  tar  the 
attorney  to  refer  to  the  fkct  flint  the  de- 
fendant did  not  tmtity  at  a  wllnwa  npoa 
the  application  for  ban.  l*e  statute  which 
allows  the  defendant  to  testify  la  Us  own 
bdialf  In  a  criminal  ease  eaqirenly  provides 
tbit  bis  faUure  to  testlCr  Bhall  not  be  advert- 
ed to,  and  this  clause  of  the  statute  appUea 
no  less  to  previous  trials  flum  to  tbe  one  In 
progress.  It  was  Imprc^er  ftw  flie  common- 
wealth attomc?  to  discredit  Wealv  Wdls 
a  question  Imxdying  t&at  bis  diazaeter 
was  bad.  The  mode  of  discrediting  a  wit- 
ness is  pointed  out  in  llie  statute  and  to- 
snKbig  questions  should  never  be  aaked  a 
witness.  The  defendant  did  not  put  his  gen- 
eral character  for  peace  and  Qolet  in  Jasnt 
and,  he  not  having  done  tbMt,  it  mm  Im- 
pn^wr  for  flie  cmnmonwealUi  attonnv 
attack  his  general  character  for  peace  and 
quietness.  The  commonwealth  might  have 
attacked  his  character  for  tmthfnlneea,  or 
hlB  general  moral  charaetw,  for  the  pnxpose 
of  impeaddng  his  testlmimy  as  a  wttaess: 
but  when  this  Is  don^  flie  court  shonld  al- 
ways admooish  the  Jury  fliat  the  evldenee 
is  only  to  be  consldaed  by  them  tat  the 
purpose  of  Impeaching  his  testimimr  as  a 
witness.  It  was  Improper  for  the  eommott- 
wealth  attorney  in  any  view  oi  flie  cane  to 
ask  whethw  he  was  in  the  Iiabtt  of  cairylttg 
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a  i)lftol,  or  to  go  Into  partlcDian  b>  to  wbat 
he  had  done  In  hla  past  life.  The  examlna- 
tkm  shonld  hare  been  confined  to  the  wlt- 
neM'  character  for  trnthfulness  or  his  gen- 
eral nunal  character. 

By  the  incompetent  erldence  above  re- 
ferred to  the  Impression,  no  doubts  wai  left 
npcm  the  ndnda  of  the  jury  that  there  waa 
an  apprebensitm  ammg  his  neighbors  tiiat 
aivellant  would  bnrt  somebody  abont  hla 
wife,  and  flda  Impression  was  fortified  by 
the  Improper  examination  to  which  we  hare 
refCTred.  When  this  Impression  was  fasten- 
ed upon  ttie  minds  of  the  Jnrort,  a  fonnda* 
tion  waa  laid  tor  ttiem  to  cmdnde  that  it 
was  probable  that  lie  had  killed  Bryant  be- 
cause he  waa  Jealous  of  hbn.  While  we 
would  not  rererse  the  Judgment  for  the  con- 
duct ot  the  commonwealth  attorns*  which 
wai  not  objected  to,  and  mlgbt  not  rererse 
for  the  admission  of  the  eridraice  which  was 
objected  to,  It  the  proof  was  dear  as  to  the 
defendant's  ffoUt  and  the  trial  waa  otherwise 
fair,  still  the  evidence  was  prejudicial,  and 
being  |^T«i  undue  weight  1^  the  mattm 
Indicated,  nay  hftve  had  great  effect  upon 
the  Jmy.  In  Tlew  of  the  ineoneluslTenesa 
of  tiie  evince  against  the  defendant,  and 
In  view  of  the  conduct  of  the  commonwealth 
attorney  In  asking  the  questttma  above  re- 
ferred to^  we  cannot  say  that  the  d^endant 
has  bad  a  fUr  trial,  or  that  upon  the  wlude 
case  there  waa  no  nbstantlal  errw  to  his 
prejudice. 

JudgmOKt  revwsed,  and  cat»e  remanded, 
with  directions  to  grant  amtellant  a  new 
trlaL 

OHBATHAM  st  al.  v.  HI0K8  at  aL 
(Court  of  A^eals  of  Eentncky.  Sept.  3% 

1905.) 

1.  FajLVoa,  Statute  of— BounDABUES-Aoan- 
HEHT  AS  to  Line— Vauditt— Brraoi. 

Where  adjointnf  landownera  orally  agree 
upon  a  boundiuT  line  and  occupy  according  to 
the  agreement,  it  Is  not  within  the  statnto  of 
f  rand^  bat  Is  enforeaable  in  eqnlty  as  against 
subsequent  owners. 

[Bd.  Note.— For  caaea  In  point,  see  v^  28; 
Cent.  Dig.  Frauds,  Statnta  ofTt  112.] 

2.  Tbebfabs— CuinnG  Timbkb— Bvidehce. 

Id  trespass  for  cutting  and  removing  tim- 
ber from  plaintiff's  land,  evidence  held  not  to 
show  plaintiff  to  be  the  owner  of  the  land  on 
which  the  alleged  trespass  was  committed. 

Appeal  from  Circuit  Court.  McLean  Gounr 
tj. 

"Not  to  be  oiUciallr  renoitwl  " 

Action  by  Alice  Cheatham  and  othm 
against  Byrd  C  Hicks  and  oth««.  From  a 
Judgment  for  defendants,  plalntiflli  appeal 
Affirmed. 

B.  H.  Cunnln^uun,  fw  appellants.  W.  W. 
Ireland,  W.  B.  Moe.  Gea  D.  Hellman,  and 
Andrew  J.  Claik.  for  qn^ellees. 

BBTTLBL  J.  OAe  appellants.  Alice  Cheat- 
kam,  B.  H.  Bobards,  and  F.  H.  Kennedy* 


sued  appellees,  HIc^  McFarland,  and  Hc- 
Carty,  In  the  circuit  court  for  trespaas, 
alleged  In  the  petition  to  have  been  com- 
mitted by  cnttliqE  and  removing  tlmb^  from 
land  Id  McLmu  county  of  which  Alice  Cheat- 
ham claims  to  be  the  owner  and  Bobarda 
and  Kennedy  in  poss^wlon  as  her  tenanta. 
Upon  the  ground  of  the  allied  insolvency 
of  the  appellees,  an  Injunction  was  obtained 
by  appellante  to  prevoit  the  further  cutting 
of  timber  frmn  the  land  by  them.  The  ap- 
pellee Hicks  answered,  dei^lng  appellant's 
ownerahip  of  the  land  from  whidi  the  tim- 
ber was  cut  and  r«noved,  averring  that  it 
is  owned  by  and  in  the  possession  of  one 
Charles  Hoffeitwrth,  setting  forth  the  bound- 
ary of  the  entire  tract  claimed  by  Hofl^r* 
berth,  of  which  that  in  controversy  Is  all^ted 
to  be  a  part  and  Justifying  his  cutting  of 
the  timber  upon  the  ground  that  it  was  au> 
thorlzed  by  Holferberth,  the  alleged  owner. 
By  an  amended  petition.  In  the  nature  of  a 
bill  quia  timet  filed  by  the  appellant  Cheat- 
ham, anwllee  Hofferb«th  waa  then  made  a 
iwrty  to  the  action.  toUowta^  whi(A  he  also 
answered,  denying  iq>pellant  Cheatham's  ti- 
tle or  possession  of  the  land  described  in  fiia 
petition,  setting  up  title  in  himself  to  fiie 
land  in  question,  and  averrinff  that  ft 
waa  a  part  of  a  large  tract  owned  by  Um, 
the  boundary  of  whldi  was  given  In  the  an- 
swer metee  and  bounds  and  courses  and 
distances.  Hla  answer  also  contained  the 
avermots:  That  he  and  those  Under  whom 
he  claims  the  land  In  controvert  had,  at  tbd 
time  ot  the  Instltutton  of  the  actirai,  been 
in  the  actual  adverse  possession  of  it  «nd 
claiming  to  a  well-defined  and  marked  bound- 
ary fw  mme  than  15  years  continuously,  and, 
further,  that  during  the  lifetime  of  George 
W.  Scantland,  father  of  appellant  Alice 
Cheatham,  from  whom  the  land  descended  to 
her,  he  (Scantland)  claimed  the  land  now  In 
controversy,  whldi  was  also  then,  as  now, 
claimed  by  appellee  HofDerberth ;  and  to  set 
tie  the  dispute  between  them  as  to  the  line 
dividing  their  lands  and  prevent  litigation 
they  agreed  that  the  true  line  between  their 
lands  was  as  follows:  "Banning  at  three 
maplea  on  the  baiA  of  Green  river,  running 
thence  to  a  stake,  with  a  burr  oak  pointer, 
near  a  pin  oak  stomp."  And  the  line  was 
thus  estaUlshed.  That  this  agreement  was 
made  more  than  2B  years  before  the  action 
was  brought,  and  tiie  line  of  division  thus 
ngne&  upon  and  designated  was  thereafter 
always  recognised  by  appellee  and  Scantland 
as  the  true  line  between  their  lands,  and  waa 
BO  rec(«nlaed  by  appellant  until  about  tiie 
time  ct  the  Institution  of  her  actton.  That 
the  line  thus  eatabllshed  left  to  appellee  on 
his  sideof  thellne,and  as  partof  the  entire 
tract  claimed  by  him,  the  land  in  oontn- 
versy.  The  agreonent  as  to  the  divlffing 
lin^  and  the  marking  and  fixing  of  same  In 
pursuance  thereof,  was  relied  on  by  a^Uee 
in  his  answer  as  a  bar  to  apiwllanrs  action. 
Belles  were  filed  by  an>ellattts,  traversing 
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the  afflmuitlTe  allegatlong  of  appellees*  au- 
tiwers.  After  thw  completing  the  IwneB, 
proof  was  taken  by  the  jwrtlea  in  tbe  form  of 
deposltloiu,  and  tbe  case  tried  by  the  conrt 
witbont  the  Interroition  of  a  Jury;  the 
trial  rraultins  In  a  Judgment  dlamlsBlng  the 
action,  of  which  appellants  complaiiL 

The  tract  of  land  dalmed  by  appellant 
Alice  Cheatham  embraces  282%  acres,  in- 
cluding the  parcel  In  controTersy,  and 
acres  without  It  AdJ(dning  this  Is  the  land 
of  appellee  Hofferbertb,  consisting  of  sereral 
tracts  and  the  entire  boundary  contalniiig 
about  1,600  aares,  including  that  In  controrei^ 
ay.  The  part  In  coutrorersy  contains  183 
acres  and  is  about  53%  irales  in  width.  Bofli 
parties  derived  title  finun  one  Myers,  a  re- 
mote YwAoTt  and  each  seems  to  concede  that 
the  east  line  of  what  is  known  as  the  "Hen- 
derson grants*  tarn  the  state  of  Virginia  is 
the  true  Une  dlTidlng  their  lands ;  appellants 
yinfming  that  this  line  runs  from  a  small 
hidcory  snag  on  Green  river  to  a  pin  oak  and 
sweet  gam,  and  ajHtellees  that  it  runs  from 
three  m^Ies  on  Qreen  rivor  (63%  poles  north 
of  the  comer  as  claimed  1^  appellants)  to  a 
stake  with  a  burr  oak  pointer  near  a  pin 
oak  stum]^  One  or  tbe  other  of  these  lines 
is  the  true  one.  The  ^^ellant  Alice  Cheat- 
ham' introduced  In  evld^ice  divm  deeds 
showing  her  title  from  Myers,  the  common 
vendor.  Appellee  Hofferbertb  did  not  offer 
in  evidence  any  deeds  exhibiting  title  to  the 
land  claimed  by  him,  but  it  seems  to  be  con- 
ceded In  the  record  that  his  holdings,  whatev- 
er they  are,  were  acquired  by  purchase  as 
much  as  SO  years  ago.  The  land  of  appel- 
lant Cheatham  was  conveyed  her  by  deed 
from  her  brother  in  making  partition  of  the 
lands  of  their  deceased  father,  Qeorge  W. 
Scantland ;  they  being  the  only  heirs  at  law. 
This  deed  does  not  give  the  boundary  of  the 
land  conveyed,  and  tbe  other  deeds  relied  on 
as  showing  her  title  do  not  give  clear  de- 
BcrlptI<Hi8  of  the  lands  thereby  conveyed  or 
make  easy  the  identification  of  the  bound- 
ary she  now  claims.  She  lias  not  shown  by 
the  evidence  that  she  or  her  vendors  ever 
had  actual  possession  of  any  part  of  the 
land  claimed  by  her  until  about  the  time  of 
the  Institution  of  this  action,  at  which  time 
the  appellants  Bobards  and  Kennedy  were 
by  lease  put  Into  possession  of  parts  thereof, 
including  some  of  the  land  in  controversy. 
Previously  her  possession  and  that  of  her 
father  had  been  only  constructive.  Upon  the 
other  hand,  while  it  Is  true,  according  to  the 
evidence,  that  appellee,  by  one  or  more  ten- 
ants, had  actual  possession  of  a  part  of  tbe 
land  In  controversy  at  the  time  of  and  be- 
fore the  institution  of  the  action,  and  like- 
wise had  at  different  times  during  the  pre- 
vious 26  years  agents  or  tenants  upon  and 
in  actual  posswlon  of  parts  thereof,  and  oth- 
er  parts  of  the  entire  boundary  claimed  by 
him,  and  that  they  from  time  to  time  sold 
timber  from  different  parts  of  same,  his  pos- 
session, though  adverse  to  appellants  and  all 


others,  was  not  connected  or  oontlniMnis  for 
as  mu<A  as  16  yearn,  the  statutory  period. 
The  case  therefore  cannot  be  decided  in  fa- 
vor of  eltbw  imrty  upon  the  statates  vt 
llmitatioa 

We  are  of  minion  that  the  awtilant 
Cheatham  has  not  satisfactorily  shown  by 
the  evidence  that  she  is  oititled  to  recoTcr, 
and  that  the  might  of  the  evidesKe  Is  to 
the  effect  that  the  true  line  of  division  be- 
tween the  lands  of  m»peUant  Cheatham  and 
appellee  Hoffwberth  Is  as  dalmed  by  the 
latter;  that  Is,  that  it  begins  at  tbe  three 
m^les  on  the  bonk  oi  Qreen  river  muked 
as  a  comer,  and  standing  63%  poles  fr«n 
and  northeast  of  the  small  hickory,  erro- 
neously claimed  appellants  as  the  comer, 
running  thenoe  S.  82°  W.  887%  poles  to  a 
stoke  with  a  burr  oak  pointer,  near  a  pin 
oak  stump  and  the  remains  of  a  sweet  Kom. 
Not  only  Is  the  line  as  claimed  I^^  q^ielleee 
established  as  tbe  tme  line  the  testimony 
of  a  majOTlty  of  the  witnesses,  but  la  also 
shown  by  ancient  mariui  along  the  line,  and 
by  all  but  one  of  the  sev«al  surv^s  made 
of  tbe  lands  of  the  parties. 

The  chancellor  In  his  written  opinion  gives 
especial  weight  to  the  survey  by  CoL  Ben 
Johnson,  then  county  snrv^or,  made  26  years 
before  the  institution  of  this  sult^  to  smea- 
tain  and  fix  the  true  line  between  tbe  lands 
of  appellant  Cheatham  and  appellee  Hc^ct- 
bertb;  the  land  of  the  tatBOBr  being  tlm 
owned  by  her  father,  O.  W.  Scantland.  GoL 
Johnson,  as  stated  by  tbe  chancellor  and  coMk- 
ceded  by  all  the  parties,  was  dlBtlgulshed  Cor 
his  high  cbaracto-  as  a  man,  his  skill  as  a 
surveyor,  and  his  familiarity  with  tbe  lands 
and  tiUes  of  McLean  cotmty.  Appaxnas 
without  difficulty  he  located  and  estab- 
lished the  line  of  division  as  now  claimed 
by  appellees.  It  also  appears  that  he  waa  se- 
lected to  ascertain  and  locate  tbe  line  by 
O.  W.  BcanUand  and  Theodore  Orlm.  tbe  tbeu 
agent  of  appellee  Hofferbertb  In  <diarse  of 
the  land.  At  the  time  this  was  done  Orlm 
and  Scantland  were  in  a  controversy  as  to 
the  location  of  tbe  line,  growing  oat  ct  tiie 
cutting  by  a  tenant  of  ScanUond's  of  a 
board  tree  on  app^lee  Hofferbertb^  side 
of  the  line.  We  agree  with  the  cfaaDceUor 
that  the  work  of  Surveyor  Johnson  and  bis 
fixing  of  the  line  in  dUqimte  Is  entitled  to 
great  weight 

It  further  appears  from  tbe  evideooe  tiiat 
appellant  Cheatham's  father  was  satisfied 
with  and  thai  acquiesced  In  the  line  as  as- 
certained and  established  by  Johnson.  In  to- 
ken of  which  he  surrendered  to  Grim,  Hof- 
ferberth's  agent,  the  boards  that  his  tenant 
had  made  on  the  latters  land,  and  It  does 
not  satisfactorily  appear  from  the  erldeooe 
that  ScanUand  was  thereafter  er&e  heard 
to  deny  or  repudiate  the  line  as  establlahsd 
by  Johnson,  or  reassert  claim  to  any  pert  of 
the  land  thereby  left  In  tbe  bonikdary  of 
Hofferbertb.  Furthermore,  It  la,  we  tiUnk. 
abundantly  shown  l^^  the  evldenosh  not  only 
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thjit  Scantland  acquiesced  In  tbe  line  u  e»- 
tabllahed  by  JobnBon*  but  that  he  admitted 
he  had  beoi  mlataken  In  claiming  the  Une'to 
be  elsewhere,  and  agreed  that  ttie  line  ee- 
tabUshed  by  Johnson  was  the  trne  line.  This 
admlsaltm  and  agreement  were  made  to  and 
In  the  presence  of  Orlm,  appellee  Hoffw- 
both's  agent;  who  seems  to  have  had  author- 
ity from  his  principal  to  hare  the  trne  line 
established  and  to  act  upon  the  agreemoit 
lit  Scantland  that  It  had  be&i  correctly  and 
satisfactorily  done.  If  the  line  as  thns  es- 
tablished by  Johnson  and  agreed  to  by  the 
parties  continued  to  be  treated  and  recogniz- 
ed Scantland,  as  well  as  by  appellee  Hof- 
ferbertb,  during  tbe  remainder  of  the  life  of 
tbe  former,  it  wbuld  be  Inequitable  to  allow 
his  daughter,  the  snbsequent  owner  of  the 
land  affected  by  tbe  agreement  aa  to  the  di- 
viding lin^  to  abandon  that  agreement  af  t^ 
his  death  or  repudiate  the  line  as  established. 
An  oral  agreement  fixing  a  dividing  line  be- 
tween adjoining  lands  Is  not  within  the  stat- 
ute of  frauds,  and  may  be  enforced  in  a  court 
of  equity.  Jamison  v.  Petit  6  Bush,  670; 
Orlgsby  v.  Combs,  21  S.  W.  87.  14  Ky.  Law 
Rep.  662 ;  Campbell  T.  Campbell.  64  S.  W.  468, 
23  Ky.  Law  B^.  870;  Frazler  v.  Mineral 
Development  Co..  86  8.  W.  988,  27  Ey.  Law 
Rep.  815. 

We  fully  concur  In  the  conclusions,  express- 
ed in  the  opinion  of  the  learned  chancellor, 
that  appellants  are  not  raitftied  to  recover, 
because  the  line  as  claimed  by  appellee  Hof- 
ferbertb  Is,  as  shown  by  the  weight  of  the 
evidence,  the  true  line  dividing  the  land  <dalm- 
ed  by  him  from  that  of  the  appellant  Chea- 
tham, and,  if  this  were  not  so,  It  was,  by 
agreement  between  her  father,  the  former 
owner  of  her  land,  and  appellee  Hofferberth, 
made  the  dividing  line  between  them.  Con- 
sequently the  land  upon  which  the  alleged 
acts  of  trespass  were  committed  does  not  be- 
long to  the  appellant  Cheatham. 

Wherefore  the  Judgment  Is  afflrmed. 


CABBLL  T.  CITT  OF  HBNDEIRSOM. 
<Oonrt  of  Appeals  of  Eentuc^.  Sept.  29^ 

1006.) 

1.  HuinaiPAI.  COBPOBATIONS— BNltMOEMKNT 

or  LuBN  roB  IicPBovEHBNTS— PrriTion. 
Ey.  St  1903,  I  8279,  goveming  cities  of 
the  thtf  d  class,  provides  that  no  ordinance  shall 
take  effect  until  the  same  sbail  have  been  twice 
public^  read  and  passed  at  two  sessions  held 
on  dil^rent  days,  and  that  aU  ordinances  re- 
quiring the  improvement  ot  streets  shall  on 
each  passage  receive  a  vote  of  two-thirds  of 
all  the  eoBDcilmen.  Held,  that  a  petition  to 
enforos  a  lien  for  street  Improvunsnt,  averring 
that  the  ordinance  was  read  and  passed  by  the 
council  on  a  certain  day,  is  suffiueot.  without 
an  avennent  that  it  was  twice  pnblicly  read 
and  passed  at  two  sessions  held  on  different 
days. 

2.  Samk. 

Ey.  St.  1903,  I  8458,  reUtIng  to  Hens  for 
in^aovements  in  cities,  provides  that  such  liens 
"may  be  enforced  by  filing  a  petition  in  equity," 
and  that  "it  shall  only  be  necessary  for  plola^ 


tiff  to  file  a  copy  of  the  ordinance  teonlring 

the  work  to  be  done,  a  copy  of  the  contract,  a 
copy  of  the  engineer's  report,  •  •  •  a  copy 
of  the  order  or  each  resolution  of  the  cMnmoo 
council  receiving  the  work  as  done  according  to 
the  contract,  which  shall  be,  together  with  the 
corresponding  allegations  In  the  petition,  pHma 
facie  evidence  of  plaintiff's  right  to  recovery." 
field,  that  the  failure  of  plaintiff  to  file  a  copy 
of  the  resolution  accepting  the  work,  it  being 
alleged  that  such  copy  was  filed  as  an  exhibit, 
did  not  defeat  Its  right  to  recover;  the  allega- 
tion relating  thereto  not  bring  pat  In  issue  Dy 
the  answer. 

8.  Appnai/— HuHuaa  Bbboe. 

Under  Civ.  Code.  Prac  i  184,  providing 
that  no  judgment  shall  be  reversed  by  reason 
of  any  error  or  defect  which  does  not  affect  the 
substantial  rights  of  the  adverse  party,  failure 
to  file  an  exhibit  showing  that  the  council  re- 
ceived the  work  done  in  Improving  the  street, 
it  being  alleged  that  such  exhibit  was  filed, 
constitutes  no  ground  for  reversal  of  a  Judg- 
ment enforcing  the  lien,  in  the  absence  of  a 
showing  that  defendant  was  injured. 

Appeal  from  Circuit  Oourt.  Henderaim 
Oonnty. 

"Not  to  be  officially  reported." 

Action  by  the  city  of  Henderson^  as  as- 
signee of  J.  BL  Hanion,  f^lnst  l4inra  B. 
Oab^  to  enforce  a  lien  for  street  Impiove- 
ments.  From  a  judgment  fttr  plaintiff  de- 
fendant appeals.  Affltmed. 

B.  D.  Tance.  for  appellant  Dorsey  k 
Stanley,  for  appellee. 

HOBSON,  a  J.  Tbo  common  council  of 
tbe  dty  of  Henderson  on  S^embw  1,  1908, 
passed  an  ordinance  for  the  ln^)rovemnt  of 
Jefferson  street  between  Main  and  Blm 
streets.  Tbe  contract  was  let  to  J.  B.  Man- 
Ion,  who  did  the  work,  and,  the  cost  of  tbe 
improvonent  having  been  apportioned  to  the 
differmt  property  holders,  tbe  dty  of  Hen- 
derscm.  as  the  assignee  of  Hanion,  filed  this 
suit  against  appellee  to  enforce  the  lien  on 
her  proper^  tor  f366.96,  the  amount  apirar- 
tioned  to  her.  The  defendant  filed  a  de- 
murrer to  the  petition,  and,  that  being  over- 
ruled, filed  an  answer  which  was  in  effect  a 
traverse  of  certain  allegations  of  the  peti- 
tion. No  proof  was  taken  on  eltbtf  side, 
and,  the  case  being  submitted,  the  court 
gave  Judgment  In  fitTor  aC  0w  dty,  and  abe 
appeals. 

It  is  insisted  for  her  that  the  petition  Is 
defective,  for  the  reason  that  It  is  simply 
averred  In  the  petition  that  the  ordinance 
was  "read  and  passed  on  tbe  1st  day  of  8^ 
tember,  1003,  by  the  common  council  of  tbe 
city  of  Hendaw>n,  Kentucky."  Tbe  petition 
also  contains  this  averment:  "Said  ordi- 
nance was  passed  by  a  two-thirds  vote  of 
said  counsel;  the  yeas  and  nays  being 
called  and  entered  upon  the  journal  of  their 
proceedings."  Section  8279,  Ey.  St  1003, 
^vemlng  cities  of  the  third  class,  to  which 
Henderson  belongs.  Is  as  follows:  "No  or- 
dinance shall  take  effect  and  be  binding  un- 
til the  same  shall  have  been  twice  public- 
ly read  and  passed  by  the  ccmunon  council 
at  two  sesalonsi  held  on  different  Oay^  a 
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majority  of  those  present  voting  for  ume 
on  botb  passages,  tbe  jeas  and  nays  b^g 
called  and  entered  npw  Hie  Jonmal:  Pro- 
Tided,  however,  that  all  ordinances  requiring 
the  Improvement  of  streets  and  alleys,  or 
the  construction  of  sewers,  or  flztog  salaries, 
or  prescribing  penalties,  or  fixing  the  rate 
of  taxation,  or  amount  of  licenses,  or  ap- 
propriating money,  where  the  amount  ap- 
propriated Is  in  excess  of  one  hundred  doI> 
lars,  shall,  on  each  passage,  receive  the 
votes  of  two-thirds  of  all  the  conncllmen 
then  elected,  the  yeas  and  nays  being  call- 
ed and  entered  on  the  Journal." 

It  Is  insisted  that  the  petition  is  insnffl- 
dent,  because  It  is  averred  In  It  that  the 
ordinance  was  read  and  passed  by  the  coun- 
cil on  September  1,  19(%,  and  it  la  not  shown 
that  it  was  twice  publicly  read  and  passed 
by  the  conunon  coundl  at  two  sessions  held 
on  different  days ;  a  majority  of  those  pres- 
ent voting  for  It  on  both  passages.  The  rule 
is  that  a  general  auction  that  the  council 
passed  ttie  ordinance  Is  sufficient ;  it  being 
presumed  that  the  conndl  did  its  duty.  It 
is  to  be  presumed  that  the  pleader  refers 
to  the  final  passage  of  the  ordinance,  when 
he  says  that  it  was  read  and  passed  on 
Septembw  let  In  Preston  v.  Roberts,  76 
Ey.  079,  the  court  aald:  *^e  allegation 
that  an  ordinance  was  passed  was  not  the 
mere  pleading  of  a  conclusion,  but  of  a  foct. 
Jnst  ai  an  auction  that  a  party  executed 
a  deed,  a  note,  or  other  writing,  or  Is  the 
holder  and  owner  of  a  bill  of  exchange,  or 
the  like,  without  alleging  the  facts  whldi 
show  Oat  he  did  ezeente  the  wiittng  or 
wUdi  make  him  tbe  owner  and  bolder  ai 
the  bm.**  See  Lexington  t.  Woolfolk,  78 
8.  W.  Oia  2B  Ey.  Law  Bep.  1817.  If  the 
defendant  wl«hea  to  take  Isme  ai  to  tbe 
passage  of  the  ordinance,  he  can  do  u  by 
his  answer,  Iqr  traversing  flw  all^atlona 
of  the  petition,  and  then,  as  tbe  certifled 
ordinance  which  la  filed  with  the  petition 
makes  out  a  prima  fiide  caso  for  the  plain- 
tiff, tbe  burden  is  on  bim  to  show  that  the 
coundl  did  not  do  its  duty  or  conform  la 
its  proceedings  to  the  Btatnte. 

It  is  averred  In  the  petitlMi  that  tbe  work 
was  accepted  by  tbe  common  conndl.  It 
is  stated  In  tbe  petition  that  a  copy  the 
resolution  of  the  common  conndl  rec^r* 
ing  the  woric  as  done  according  to  the  con> 
tract  is  filed  therewith  as  part  thereof,  mark- 
ed "E."  l%e  answer  of  the  defendant  does 
not  traverse  the  allegations  of  tbe  petition 
on  this  subject,  and,  when  the  case  was  sub- 
mitted and  was  on  trial,  during  the  argu- 
ment of  the  plaintlfTs  attorney,  it  appear- 
ing that  exhibit  E  was  not  in  tbe  papers,  the 
court  allowed  the  city  to  file  a  copy  of  the 
exhibit  The  paper  so  filed  is  not  a  copy  of 
the  reBOlntlon  of  tbe  coundl  receiving  the 
work.  Perhaps  a  mistake  was  made  In 
getting  the  right  paper;  but,  however  this 


may  be,  the  defendant  not  having  travmed 
tiie  all^tfoa  of  the  petiticMi  that  tlie  woik 
was  accepted  by  the  conndl,  there  waa  no 
ISBoe  betweoi  tbe  parties  on  this  snbject, 
and  It  was  admitted  of  record  that  tbe  work 
had  been  accepted  by  the  conndL  Section 
3453,  Ey.  St  190&,  amoi%  other  things,  pro- 
vides: "The  liens  given  for  the  purposes 
named  In  the  last  four  sections  may  be  en- 
forced by  filing  a  petition  In  equity  in  favor 
of  the  contractor,  or  his  assignee,  against 
any  or  all  the  persons  liable  for  the  cost  of 
said  work,  and  It  shall  only  be  necessary  for 
the  plaintiff  In  the  action  to  file  a  copy  of  tbe 
ordinance  of  the  common  councU  reqnlrlng 
the  work  to  be  don^  a  copy  of  the  contract 
for  doing  the  same,  a  copy  of  the  engineer's 
report  showing  the  respective  liability  of 
each  person  sued,  a  copy  of  the  order  or 
each  resolution  of  the  common  council  re- 
ceiving the  work  as  d<me  according  to  tbe 
contract,  which  shall  be,  together  with  tbe 
corresponding  allegations  In  tbe  petition, 
prima  fade  evidence  of  the  plalntUTs  right 
of  recovery,  and  In  such  cases  the  defend- 
ant shall  not  be  allowed  to  make  the  defense 
that  the  work  was  not  done  according  to  con- 
tract as  against  said  plaintiff  in  the  action.'' 

It  is  Insisted  for  appellant  that,  as  a  cc^y 
of  the  resolution  accepting  the  work  was  not 
filed  with  the  petition,  the  plaintiff  faUed  to 
make  out  a  prima  fade  case.  Waiving  tbe 
question  whether  it  should  be  presumed  un- 
der the  pleadings  that  the  exhibit  was  In 
fact  filed  with  tbe  petition  and  had  simply 
been  lost  from  the  record,  we  think  that 
where  no  issue  Is  made  as  to  a  fact  alleged 
in  tbe  pleading,  and  the  fact  Is  thus  conced- 
ed of  record,  the  failure  to  file  an  exhibit 
showing  the  fact  is  immaterial;  and,  tbe 
other  papers  required  by  the  statute  to  make 
out  a  prima  fade  case  being  filed,  there  was 
a  substantial  compllauce  with  the  eta  tote. 
Under  section  134  of  the  OIvU  Code  of  Prac- 
tice a  Judgment  shall  not  be  reversed  for  aa 
error  not  affecting  the  substantial  lights  of 
the  adverse  party. 

There  Is  nothing  In  the  record  to  raise 
the  question  of  spoliation,  or  to  show  that 
anything  more  was  assessed  against  the  de- 
fendant's property  than  shoold  have  bem 
assessed  against  it 

Judgment  affirmed. 


BABBIT  et  aL  V.  OWTN  et  aL 

(Court  of  Appeals  (tf  Esntod?*  Oct  4.  1905.) 

1.  Wills— CoitRTBircTioif. 

Where  a  will  provided  for  tbs  fivWm  of 
festator'a  residuary  estate  into  equal  shareB,  tn 
be  held  in  trust  for  testator*!  brothers  sod 
tiiBtera,  and  at  their  death  paid  to  their  chiUrai. 
an  only  diild  of  one  of  tne  sisters,  who  altw 
bis  mother's  death  was  paid  a  part  of  b« 
share  of  the  eatate,  t»ok  such  share  abeotatdy. 
so  that  when  he  died,  his  property  passed  ante 
the  i».w-at  descent  and  not  midar  the  wilL 
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2.  EXECTJTOB0     ABD     ADKINISTUTOBS  —  IH- 

solveuct— lobb  of  asssts  ot  b8tat»- 

Bt  Whom  Bobki. 
A  will  directed  tetutor*!  neidnarr  «>tat« 
to  be  divided  into  equal  portlonf  and  held  in 
tnist  for  testator's  brotiieTB  and  slaters;  Uie 
share  of  each  to  be  paid  after  the  death  of 
such  brother  or  sister  to  his  or  her  ehUdrcn. 
After  a  pcwtion  of  their  shares  bad  been  paid 
to  tha  daacmdants  of  bmr  of  tin  legateea,  th« 
ozecator  became  InsolTent.  and  pwt  of  tha 
eotate  was  thereby  loot.  Held,  that  the  loas 
was  to  be  btnne  by  the  whole  estate,  and  not 
wholly  by  the  shares  which  had  not  been  paid« 
and  nence,  in  making  farther  payments  from 
assets  fn  process  of  collection,  no  parmenta 
ahoald  be  made  to  those  beneficiaries  wno  had 
received  partial  paymenta  antU  the  payments 
to  those  who  tiad  received  none  of  the  prmdp&l 
abonld  eqna]  tSta  amonnta  which  had  Man  paid 
to  those  who  had  recdred  partial  payments. 

3.  Plkadikg— Aitbwe»~Rkplt. 

Where  the  answer  of  certain  defendants 
is  not  made  a  cross-petition  against  their  co> 
defendants,  the  latter  are  not  required  to  reply. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, caiancery  Branch,  First  Divldon. 

"Not  to  be  officially  reported." 

Action  by  Henry  W.  Barret  and  others 
against  Hogh  G.  GwyD  and  otbera.  From  a 
judgment  for  defendanta,  plalntiifB  aivMl. 
BeTtfsed. 

Alex  6.  Barrett  and  B.  H.  BlaSn,  for  appal- 
lantB.  Natban  J.  Kabn,  Chaa,  F.  Tttjla, 
and  Gay  H.  Herdman,  for  anielleei. 

HOBSON,  a  X  James  Garrln  died,  a 
resident  of  LoulsTlIle,  about  the  year  18C9. 
the  owner  of  a  considerable  estate.  He  bad 
no  children,  and  left  a  will  by  which  he  de- 
Tlaed  his  entire  estate  to  bis  executors,  in 
trast  for  his  two  brothers,  Samuel  and  Wil- 
liam Garrln.  five  sisters,  and  the  children  of 
a  deceased  tister,  to  each  one-eighth.  Wil- 
liam Garvin's  share  was  left  to  bim  absolute- 
ly, but  the  shares  of  the  other  brother  and 
the  alstera  were  to  be  held  by  the  executors 
during  their  lives,  the  Income  to  be  paid  to 
them,  and  at  their  death  the  principal  to 
be  paid  to  their  children,  or,  if  any  of  them 
died  without  children  or  descendants,  to  the 
remaining  brothers  and  alstera  or  their  issue. 
The  will  also  directed  tiiat  the  executors,  as 
■oon  BB  In  their  judgment  It  was  practicable 
to  make  a  proper  and  judldons  division  of 
the  residue  of  the  estate,  sbonld  divide  it 
into  eight  shares,  and  upon  making  the  divi- 
sion they  should  pay  the  income  of  each  part 
to  the  person  entitled  to  receive  It,  and  upon 
the  death  of  the  brother  or  sisters  to  pay  over 
to  the  lawful  issue  of  the  decedent  forthwith 
the  portion  set  apart  for  the  parent  He 
also  directed  that,  as  soon  as  the  division  was 
made,  the  portion  assigned  to  the  children 
of  the  dead  sister  should  be  paid  to  them.  He 
appointed  bis  friends,  John  Bell  and  Samuel 
Gwyn,  executors  of  the  will.  Gwyn  only 
qnaUfled,  and  on  April  80;  1861,  filed  bis  peti- 
tion in  the  Louisville  chancery  court,  asking 
R  construction  of  the  will  and  the  direction  of 
the  court  In  the  execution  of  his  trust  Set- 
tlements w«re  made  by  him  from  time  to 
time  with  file  commissioner.  Finally,  in 


March,  1866.  it  appeared  that  the  executor 
had  In  his  hands,  the  sum  of  about  $61,000, 
and  thereupon  the  court  entraed  a  Judgment 
construing  the  will,  and  directing  the  execu- 
tor to  pay  over  to  William  Garvin  one-eighth 
of  the  sum  in  his  hands,  $7,625.19,  and  that 
he  should  pay  the  same  amount  to  the  chil- 
dren of  the  sister  who  was  dead  at  the  death 
of  the  testator,  and  also  to  the  children  of 
another  slater  who  had  since  died.  The  order 
ccHicladee  with  these  words:  "The  othw 
flve-elghtbs  of  said  residuary  estate  the  exe- 
cutor win  still  bold  In  trust  in  accordance 
with  the  provisions  of  the  testator's  will." 

Later  it  was  made  to  appear  to  the  court 
that  M.  J.  Brown,  another  sister,  had  died, 
and  the  executor  paid  to  her  children  an- 
other one-eighth  of  the  fund,  leaving  In  bis 
hands  something  over  $80,600.  He  had  con- 
tinued to  collect  the  aaaets  of  the  estate,  and 
It  appeared  that  he  had  tn  his  hands  the 
sum  of  $7,240.80  since  the  division  was  made 
in  1866;  and  he  was  ordered  to  hold  this 
general  fund.  He  r^rted  to  the  court,  be- 
fore he  paid  Mrs.  Brown's  share,  that  $88,126.- 
80  was  Invested  in  a  house  and  lot  in  Brook- 
lyn, certain  bank  stcx*.  and  some  notes  of 
the  heirs  whldi  he  had  taken.  After  this 
the  executor  became  Insolvent  and  R.  H. 
Blaln  was  appointed.  In  the  year  1876,  as 
administrator  with  the  will  annexed.  Blain 
found  the  house  and  lot  In  Brooklyn  Incum- 
bered by  tax  Hens,  the  bank  stock  pledged 
for  the  personal  debts  of  Gwyn,  and  the  gen- 
ersl  fund  of  $7,240.80,  which  remained  In 
the  hands  of  the  executor  undivided,  bad  dis- 
appeared. Blain  finally  sold  the  house  In 
Brooklyn  for  $6,000  or  $7,000.  He  succeed- 
ed in  getting  $8,000  or  $4,000  from  the  bank 
stock,  and  $8,000  or  $4,000  from  the  heirs 
to  whom  money  had  been  loaned,  making  the 
total  of  the  estate  in  his  hands  about  $16,000. 
The  testator  owned  88  surveys  of  land  in 
Texas,  of  820  acres  each,  on  which  there  were 
also  unpaid  taxes,  and  perhaps  some  of  the 
land  had  been  sold  for  taxes.  Blain  paid 
off  the  taxes  in  Texas,  and.  as  directed  by 
the  court,  paid  out  the  Income  on  the  estate 
in  his  bonds,  until  be  finally  resigned  and 
settled  his  accounts  in  the  year  1880.  D.  M. 
Rodman  was  thereupon  appointed  as  trustee 
in  his  stead,  and  received  the  estate  which 
Blain  bad  in  his  bands.  Bodman  remained 
trustee  until  about  the  year  1888,  paying  ont 
the  income  to  the  faelrs,  and  in  1888  he  foil- 
ed, and  the  Louisville  Tmst  OtMnpoiiy  was 
then  appointed  trustee^ 

The  chief  thing  that  the  trust  company 
got  from  the  estate  In  Rodman's  hands  was  a 
piece  of  Louisville  property  which  belonged 
to  Thomas  E^medy,  his  surety,  and  Is  yet 
in  the  bonds  of  the  trust  company.  What 
this  property  is  worth  does  not  clearly  ap- 
pear from  the  record.  During  the  adminis- 
tration of  Blain  some  of  the  Texas  lands 
were  sold  and  some  were  also  sold  during 
the  administration  of  Rodman.  Quite  a 
nnmbw  oi  nlea  have  been  made  bj  the  trust 

Digitized  by  Google 


1098 


88  BOUTHWBtGTCDBN  BBFOBTBB. 


company,  so  that  now  more  than  one-half  of 
the  land  baa  be«i  aold.  One  of  thct  three 
slaters  whose  part  of  the  estate  was  left  In 
Uie  ezecntiw's  hands,  Bfrs.  Kerr,  died,  a  re- 
sident of  Uemphla,  Tom.,  abont  the  year 
187S,  leaving  an  only  son,  John  L.  Kffir,  who 
died  shortly  after  hla  mother,  Intestate;  At 
BCrs.  Krar's  death,  Blaln,  aa  tmatee,  held  a 
note  secured  1^  a  mortn«e  on  iffopoty  In 
Memphis  amoontlng  to  94^06a  Under  the 
order  of  the  court  Blaln  released  the  tnort- 
gas4  and  tcwk  Kerr's  receipt  for  the  amonnt 
of  the  debt  as  so  mnch  distributed  to  him 
from  the  estate.  Nothing  since  has  been 
paid  to  this  interest  Abont  the  year  1880 
<the  exact  date  Is  not  shown)  Samuel  Oarrin 
died  without  Issna  At  his  death  Mrs.  Bar- 
ret and  Mrs.  Hunter  were  the  only  two  sis- 
ters living,  and  the  tnutee  seems  to  have 
paid  tbem  the  entire  Income  on  the  estate 
from  that  time  forward.  They  are  now  dead, 
and,  all  of  the  brothers  and  slstos  of  the 
testator  being  dead,  the  drcnlt  court  was 
called  nptm  to  adjust  the  rlghte  of  the  parties 
In  the  eeteto  In  the  hands  of  the  trust  oom- 
pany.  At  the  time  of  the  Judgment  there 
was  only  a  balance  of  15,082.86  In  the  trus- 
tee's hands,  and  it  la  not  shown  what  will 
probably  be  reallied  trcm  the  remaining  as- 
sete  of  the  estete.  Ttut  case  presente  sevoral 
qoestlonB,  by  no  means  easy  of  solution,  <m 
which  we  will  give  our  conclusions,  without 
elaborating  our  jeascms  fw  thaa,  as  this 
would  unduly  lengthen  this  opinion. 

1.  The  testetor'B  will  indicates  a  manifest 
pnrttoae  to  equalize  his  brothers  and  slaters. 
He  goes  to  great  Iraigth  to  show  that  he  In- 
tends to  place  them  on  an  absolute  equality. 
The  «>lrit  of  the  will  forbids  that  any  of 
them  should  be  given  an  advantage  over  the 
others.  When  Samuel  Garvin  died  without 
issuer  his  share  did  not  descend  to  the  sur- 
viving slaters,  but  to  them  and  the  deecend- 
ante  of  those  who  weve  dead;  that  is,  the 
descendante  of  those  who  were  dead  took 
theSx  parents*  shares,  Just  as  the  parente 
would  have  taken  them  if  Urlng.  Whoi 
Mrs.  Kerr  died  her  son  took  b«r  share  ab- 
solutely, and  when  he  died  his  proper^  pass- 
ed, not  undw  the  will,  but  under  the  law  of 
descoit 

2.  In  BO  far  as  the  special  fund  of  $30,669, 
which  was  left  In  the  hands  of  the  executor 
after  paying  off  four  of  the  heirs,  has  been 
lost  by  the  insolvency  of  Owyn  or  the  insol- 
vency of  Bodman,  the  loss  must  fall  upon  the 
estete,  and  not  upon  the  four  ahares  alcme 
that  received  nothing  In  the  distribution. 
To  hold  otherwise  would  be  to  deftoat  that 
equality  which  the  testetor  aimed  to  main- 
tain. The  order  of  the  court  simply  directed 
the  executor  to  hold  the  fund  as  directed  by 
the  will,  and  when  it  was  lost  In  the  execu- 
tor's hands  the  case  should  be  treated  simply 
as  one  where  some  of  the  devisees  have  receiv- 
ed money  from  the  executor,  who  became 
insolvent  before  he  distributed  to  the  other 
devlsess.  Before  anything  more  la  paid 


upon  flie  four  shareii  who  rccelvafl  each 
$7,825.1^  Kerr,  wlio  only  received  fiOSQ. 
must  be  made  equal  with  them,  and  Saxone] 
OarvIn*s  heirs,  who  have  received  nothlny 
must  receive  17.625.19.  Mrs.  Barret  and  Un. 
Hunter  must  also  be  made  equal  with  the 
first  four  heirs  before  they  reodve  anythlnc 
further. 

It  Is  Insisted  for  appellees  that  tbe  esse 
should  now  be  settled  by  an  application  of 
the  maxim  that  *1n  equity  that  will  be  treat- 
ed as  done  which  ought  to  have  been  done" 
But,  if  tiiat  had  bew  done  which  ought  id 
have  been  done,  there  would  have  been  no 
case  to  settle.  In  that  event  the  $30,669  would 
have  bem  kept  intact,  and  tiie  yearly  in- 
come paid  to  those  entiUed  to  tt  When  Un. 
Kerr  died,  her  fourth  would  have  been  paid 
to  her  son,  and  not  $4,080  merely.  When 
Samuel  Garvin  died,  his  fourth  would  have 
been  paid  to  his  heirs,  and  the  Income  on  the 
remainder  of  the  fund  would  have  been  divid- 
ed between  Mra.  Barret  and  Bits.  Hunter. 
If  that  had  been  dcme  which  ought  to  have 
been  done,  the  general  fund  of  $7,24730  left 
in  the  executor's  hands  woold  have  been 
kept  totact  The  taxes  would  have  beok 
paid  out  <^  it,  and  this  fund  would  have  been 
swelled  with  the  proceeds  of  the  saJee  ef  the 
Texas  lands.  The  surplus  income  from  this 
fund,  thus  augmented,  after  paying  taxes, 
should  have  been  distributed  to  all  eight  ol 
the  devisees  or  their  n^resoitatlTea.  Ihs 
trouble  In  fb»  case  is,  where  so  mach  was 
left  undone  that  should  have  been  done^  how 
shall  the  rlghte  of  the  parties  be  adjusted 
to  work  out  Justice  between  than  aa  near  as 
It  can  be  now  done? 

Bodman  sold  Texas  land  to  the  amoont  ttf 
$2,587,  and  paid  taxes  on  It  to  the  amount  of 
$1,328.  So.  consldtf  Ing  what  Blaln  paid  out 
on  this  account  and  Interest,  we  have  not 
a  large  balance  either  way.  Bodman  paid 
as  income  to  Mrs.  Hunter  $2,643.44,  and 
to  Mrs.  Barret  the  same  amount  Aa  noth- 
ing had  been  paid  to  Samuel  Garvin's  belrs 
on  account  of  principal,  and  as  practically 
one-fourth  of  the  fund  in  the  hands  of  the 
trustee  had  been  paid  John  S.  E^r'a  beln. 
this  Income  should  have  been  divided  be- 
tween the  remaining  three,  and  one- third  of  It 
should  have  been  paid  to  Samuel  Oarvto'i 
heirs.  Since  the  trust  company  took  diargs 
It  has  paid  to  Mrs.  Hunter  and  her  beln 
$8,636.77,  to  Mrs.  Barret  and  her  hrira  $&• 
660.10,  and  nothing  to  any  of  the  other  dev- 
Iseee.  Of  the  amount  paid  Mrs.  Hunter's 
heirs  $2,000  was  paid  on  account  of  prlndpaL 
and  of  the  amonnt  paid  Mrs.  Barret* s  belrs 
$2,312.52  was  paid  oo  account  ct  principal : 
so  that  the  amount  paid  Mrs. Hunter  and  her 
belrs  on  acount  of  Income  was  $6,536.77. 
and  the  amount  paid  Bfrs.  Barret  and  her 
belrs  on  account  of  Income  was  $6,247.T& 
Samuel  Garvin  was  paid  his  share  of  Income 
by  Blaln ;  but  it  must  be  presumed  noth- 
ing has  paid  thorefm  since  hla  death  from 
the  facts  shown  in  flia  reooid.  Xbs  trast 
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company  recelred  some  money  from  Rod- 
man and  Kenoedr,  bis  surety.  It  sold  Texas 
lands  for  $19,449,  and  out  of  this  paid  on  the 
LoulsTlIle  land  obtained  from  Kennedy,  In 
taxes,  costs,  apportionment  warrants,  etc, 
f8.318.63.  The  income  which  It  receiTed 
was  derived  mainly  from  the  proceeds  of  the 
Texas  lands  which  it  sold.  The  Inonne 
which  the  trust  company  received  should 
have  been  divided  equally  between  Mrs.  Hun- 
ter, Mrs.  Barret,  and  Samuel  Oairln'a  befrs, 
as  th^  had  rec^ved  no  part  of  the  principal 
of  the  estate,  and  tbe  loeses  of^the  spe^ 
fund  must  tu  equity  be  bmne  1^  the  estats 
and  not     tlwd  akme. 

The  total  amount  of  Income  paid  to  Ur& 
Hunter,  BIrs.  Barret,  and  thehr  heirs  by 
Etodman  and  the  trust  company,  as  we  figure 
It,  Is  $17,871.43.  and  the  third  of  this  sum  go- 
ing to  Bamnel  Garvin's  heirs  is  $6,967.14, 
whidi  shoold  be  paid  back  to  them  by  Mrs. 
Hunter's  and  Mrs.  Barret's  heirs,  without  in- 
traeet  out  of  any  funds  hereafter  falling  to 
them,  before  anything  more  is  In  fact  paid  to 
Mn.  Hunt»'B  or  Mrs.  Barrefs  heirs.  Out 
of  the  $6,092.36  now  on  hand  for  distribution, 
the  chancellor  will  distribute  $3,000  to 
Samuel  Oarvln's  belrs.  $1,000  Mrs.  Ranter's 
heirs,  and  $667.68  to  Mrs.  Barret's  heirs,  to 
bring  them  up  to  $8,000.  But  the  amount 
above  adjudged  to  Bfrs.  Hunter's  or  Mrs. 
Barrefs  heirs,  or  that  may  be  coming  to 
them  from  the  estate  of  Samuel  Oarvin. 
will  not  be  paid  to  them,  but  will  be  applied 
to  pay  what  they  owe  to  tbat  estate  on 
acconnt  of  income  received  by  them ;  and  as 
th^  own  ono'tbird  Interest  In  Samuel  Oax^ 
in's  estate,  th^  should  be  required  to  pay 
out  of  their  own  funds  only  two-thirds  of  nie 
amount  they  owe  to  the  estate,  and  the  two- 
thirds  BO  paid  by  them  should  be  divided 
between  the  other  four  heirs  of  Samuel  Oar- 
vln's estote.  In  future  distrlbntlons  Sam- 
uel Garvin,  Mrs.  Hunter,  and  Mrs.  Barret 
will  be  made  up  to  Kerr's  estate,  $4,080,  and 
after  that  the  surplus  will  be  divided  among 
the  four,  until  they  are  made  equal  to  4ie 
other  four  ($7,626.19),  and  after  that  there 
will  be  an  equal  division  In  eight  parts 
of  the  surplus.  But  Mrs.  Hunter's  and  Mrs. 
Barrefs  heirs  must  In  fact  be  paid  noth- 
ing until  their  debt  to  Samuel  Garvin's  estate 
is  settled,  and.  as  Mra  Hunter  received 
more  of  the  Income  than  Mrs.  Barret,  the 
chancellor,  after  the  dAt  to  Samuel  Oarvln's 
estate  Is  paid,  will,  If  necessary,  require 
Mra  Hunter's  heirs  to  pay  Mrs.  Barret's 
lielrs  a  sum  sufflci«it  to  equalize  them. 

8.  The  note  against  William  Garvin  will  be 
charged  to  Mtsl  Weston,  without  interest 
after  his  death;  no  donand  having  been 
made  tot  ite  payment,  properly  verifled,  in 
one  year  from  that  time.  It  will  be  deduct- 
ed from  the  first  money  coming  to  her. 

4.  The  questions  raised  on  the  appeal  are 
not  concluded  by  any  of  the  Jud^ent  en- 
tered In  the  casfc  Appellants  are  not  tion- 


eluded  by  falling  to  r^ly  to  appdle^  an- 
swer; for  it  was  not  made  a  cross-petition 
against  them,  and  they  were  not  required 
to  reply  to  the  answer  of  their  codefendants. 

The  Judgment  la  reversed  on  the  orU^nal 
and  cross-appeal,  and  cause  remanded  for 
further  proceedings  oonalstent  herewith. 
Badk  parly  will  pay  his  own  costs  in  this 
court  The  transcript  fee  will  be  paid  by  the 
trustee  out  of  the  trust  estate; 


ORAFT  V.  BABBON. 

(Ooort  of  Appeals  of  Katodcy.  Oct  A,  IfiOSO 

1.  Pleadinq— Allkqatiokb  or  Fbaud— Suj- 
nciKNCT — Motion  to  Maek  Spscino. 
A  general  plea  of  fraud  ia  an  answer  Is 
good,  without  specifying  tba  facts  oonatltatiiw 
the  fraud,  though  it  Is  better  treading  to  sm 
out  the  facts,  and  on  a  motion  to  mue  mors 
specific  this  should  be  required,  when  neccsssiy 
to  enable  the  plaintiff  to  prepare  his  case. 

[EM.  Note. — roT  cases  In  point,  see  v(^  23, 
Cent.  Dig.  Fraud,  {  37;  voL  89,  Osnt  Dig. 
Pleading,  fi  28%.] 

&  jfcppwAT — T^uBMTiBPH  BbaOB. 

Where  an  answer  pleaded  fraud  gsnsraUy, 
bat  a  former  answer,  which  had  been  required 
to  be  reformed,  had  set  out  the  specific  facts, 
and  both  plaintiff  and  defendant  bad  taken  the 
deposltionfl  of  plaintiff's  agent,  who,  it  was 
alleged,  had  made  the.  fraudulent  statements, 
the  overniling  of  a  motion  to  make  the  com- 
plaint more  ^>ecifie  was  not  reversible  error, 
under  the  Code  provision  that  a  Judgment  shall 
not  be  reversed  for  an  error  not  affecting  the 
substantial  rights  of  the  party  cmnplalning. 
8.  OoirriRUAnoB— SuBPBisK. 

Shortly  before  trial,  defendant  took  the  dep- 
ositions of  witness  attacking  the  character  of 
one  of  plaintiff's  witnessess  for  troth  and  ve- 
racity. After  a  ruling  that  the  plaintiff  would 
not  be  compelled  to  go  to  trial  without  time 
to  take  proof  to  meet  these  depositions,  the 
defendant  agreed  to  withdraw  the  depositions 
and  the  trial  proceeded.  While  it  was  in  prog- 
ress, plaintiff  saw  the  deponents  in  the  conrt- 
room  and  moved  for  a  continuance,  but  filed 
no  affidavit  of  surprise,  and  did  not  show  that, 
if  given  time,  he  could  sustain  the  character 
of  his  witoess,  and  did  not  ask  a  continuance 
at  his  cost.  Held,  that  the  court  propn-ly  re- 
fused to  cMitinue  the  case. 

4.  WrrnEssis—IimAOHUKifT— Reputation. 

Evidence  that  the  reputation  of  a  witness 
fco-  truth  and  veracity  was  bad  at  places  where 
he  had  rerided  some  time  before  trial  is  admls- 
rible,  In  connection  with  similar  teatinuwy  as 
to  his  reputation  at  a  place  where  he  reuded 
at  the  time  of  trial,  but  (or  only  a  short  time 
before. 

[Dd.  Note. — ^For  cases  In  poln^  sss  vd.  00; 
Cent  Dig.  Witnesses.  I  1124.] 

5.  TBUL-^nsnuonom— iNTAaKoir  or  Fbot- 
inoB  or  JuBT. 

In  an  action  on  a  contract  which  defend- 
ant claimed  be  was  induced  to  enter  Into 
through  ftaudnlent  misrepresentatlo&s  of  plain- 
tiff's agent,  instructions  that,  If  the  npresentsr 
tlons  were  substantially  untrue  and  by  naaoo 
of  them  the  defendant  was  Induced  to  make 
the  contract,  relj-ing  on  the  statements  and 
believing  them  to  be  true,  the  Jury  should  find 
for  defendant,  while.  If  the  agent  only  made 
the  statements  as  matters  of  (pinion,  tliey 
should  find  for  plaintiff,  were  not  objectionable, 
on  the  ground  that  they  took  from  the  Jury 
the  power  to  Judge  of  the  materiality  of  the 
misrepresentations* 
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Appeal  from  Circuit  Conrt,  Fayette  Conntjr. 

"To  be  officially  reported." 

Action  by  J.  A.  Craft  against  W.  E.  Barron, 
From  a  Judgment  for  defttndant,  plaintiff  ap- 
peals. Affirmed. 

Morton.  Webb  A  Wilson,  for  a[q>ellanb 
Allen  &  Duncan,  for  appellee. 

HOBSON,  a  X  Appellant.  Craft,  was  a 
contractor  with  the  United  States  goTem- 
ment  on  a  number  of  star  routes  for  tiie  carry- 
ing of  mall  In  the  year  1888.  and  he  sublet  to 
the  appellee.  Barron,  the  contract  on  the 
route  from  Brownsville  to  Alice,  Tex.,  for  a 
term  of  four  years.  The  contract  with  Bar^ 
ron  was  made  on  behalf  of  Craft  by  P.  R. 
Idol,  his  agent  When  the  contract  was  sign- 
ed by  Barron,  he  had  not  beoi  OT«r  th»  TontB, 
and  did  not  know  anything  about  It  person- 
ally. After  be  signed  the  contract  be  weat 
to  Texas  and  found  the  route  different  from 
what  he  had  understood,  and  at  once  gave  no- 
tice to  Ctoaft  that  he  would  have  to  make  some 
other  arrangement,  as  he  had  been  deceived 
In  the  contract  Idol  received  the  letter,  and 
wrote  Barron  that  be  would  have  to  stand 
to  the  contract  Barron  had  contracted  to 
take  the  route  for  $4,500  a  year.  Graft  final- 
ly made  a  contract  with  another  person  to 
take  It  for  $7,900  a  year,  and  aned  Barron  to 
recover  the  damages  which  he  had  sustain- 
ed, amounting  to  $3,400  a  year  for  the  four 
years.  Barron  pleaded  that  the  contract  had 
been  obtained  from  him  by  fraud.  The  case 
was  heard  by  a  Jury,  who  returned  a  verdict 
In  favor  of  Bamm,  and  Craft  appeals. 

Barron  pleaded  simply  that  he  was  Induced 
to  make  the  allied  contract  by  the  fraud, 
misrepresentation,  and  covin  of  the  plaintiff, 
without  setting  up  In  what  the  fraud  con- 
sisted. The  plaintiff  demurred  to  the  plea, 
and  also  entered  a  motion  that  the  defendant 
be  required  to  make  his  plea  more  spedflc 
The  court  overruled  the  demurrer  and  the 
motion,  and  of  this  the  plaintiff  complains. 
The  rule  that  a  general  plea  of  fraud  in  an 
answer  Is  good,  without  specifying  the  facta 
constltutli^  the  fraud,  was  announced  by  this 
court  in  Sharp  v.  White,  1  J.  J.  Marsh.  106, 
and  in  Ross  v.  Braydon,  2  Dana,  161,  26  Am. 
Dec.  445.  These  cases  were  approved  In 
Whitehead  v.  Root  2  Mete.  684;  Evans  v. 
Stone,  80  Ky.  78 ;  and  Dowing  v.  Carr,  38  8.  W. 
1044, 18  Ky.  Law  Rep.  979.  Tbe  circuit  court 
properly  followed  these  cases,  which  cannot 
now  be  departed  from,  thougb,  as  was  said 
in  the  first  case.  It  is  better  pleading  to  set 
out  tbe  facts  constituting  the  fraud,  and,  on 
a  motion  to  make  the  pleading  more  speeUlc^ 
this  should  always  be  required,  where  It 
appears  to  be  necessary  to  enable  the  plain- 
tiff to  pr^are  ids  case.  But  in  the  case  be- 
fore us  this  was  not  shown.  The  defendant 
had  pleaded  the  facts  si>eclally  in  his  original 
answer,  which  the  court  had  required  to  be 
reformed.  The  plaintiff,  some  months  before 
the  trial,  had  takm  tbe  d^>osltlon  of  his 
agent  Idol,  with  whom  the  transaction  was 


had;  both  sides  intwrogatlng  him  as  to  the 
mlsi^resentationa  r^ed  on.  The  Code  pro- 
vides that  a  Judgment  shall  not  be  reversed 
for  an  error  not  affecting  the  sabstantiaJ 
rights  of  the  party  complaining.  If  the  an- 
swer bad  been  made  spedflc,  it  would  not 
have  enlightened  the  plaintiff  one  whit  as  to 
tbe  case  be  was  to  meet,  and  no  snbstanttal 
right  of  his  was  affected  by  tbe  mHng  of  the 
court 

On  the  Saturday  before  the  trial  took  place 
the  defendant  bad  taken  0»  d^>o«!tloiH,  at 
Danville,  of  White  and  Cfartaman,  by 
whom  he  proved  that  Idol^  character  for 
truthfulness  was  bad.  When  the  case  was 
called  for  trial,  tbe  plaintiff  annonnoed  that 
be  was  not  ready  on  accoimt  of  ttioae  two 
depositions,  which  bad  been  taken  on  the 
fffecedlng  Saturday.  Sie  court  mled  tiuit  be 
would  not  compel  the  plalntUf  to  try,  but 
would  give  him  time  to  take  proof  to  meet  tbe 
evidence  of  White  and  Chrisman.  The  de- 
fendant thereupon  withdrew  the  depodt&Mis 
of  White  and  Chrlsman,  agreeing  not  to  read 
them  on  the  trlaL  The  parttes  flm  annomi- 
ced  ready,  and  the  trial  was  begun.  On  tbe 
next  day,  while  the  trial  was  in  progreaa,  the 
plaintiff  saw  White  and  Ghrlsniaii  fta  tbm 
courtromn,  and  thereupon  moved  the  eont  to 
Mt  aside  the  swearii^  of  tbe  Jury  and  centSih- 
ne  tbe  case.  The  court  overmled  flie  motleii, 
and  of  this  be  conplalns.  It  tlie  defsnduit 
had  not  takai  the  depositions  of  White  and 
Chrlsman,  but  had  brought  tbe  witnc— sa  Into 
tbe  courtroom,  as  be  did  on  tiie  secoad  day 
of  tbe  trial,  tbe  ^alotlff  would  have  bessi  1b 
no  better  shape  tban  be  was  wbn  llie  depnl- 
tlons  were  taken  and  vritbdrawn.  If  be  had 
filed  bis  affidavit  that  be  was  taken  by  anr- 
prlse.  and  that,  if  given  Ume.  be  could  cct 
proof  sustaining  tbe  character  of  Idol,  it 
would  have  been  proper  for  tbe  conrt  to  set 
aside  the  swearii^  of  tbe  Jiuy  and  omtlBve 
the  action.  But  this  be  did  not  do.  He  did 
not  make  any  abowlng  ^t;  if  giveD  time, 
he  could  get  any  evidence  be  did  not  have 
then.  He  simply  stood  vpoa  hla  tl|^  to 
object  to  White  and  Chrlsman  testitTiiig. 
He  did  not  ask  at  any  time  during  the  trial 
a  continuance  at  bis  coBt,  nta  did  be  make 
any  showing  that  be  was  snrprlaed  by  the 
attadc  on  Idol's  diaraGter,  end  vndsr  the 
circumstances  the  court  properly  refneed  to 
set  atdde  tbe  swearing  of  tbe  ivry  and  oen- 
tJnue  the  ease. 

It  la  abw  insisted  Cor  tbe  plalntlfl  tbat  tbe 
proof  assailing  tbe  duuracter  of  Idtd  ^bmSA 
not  have  been  admitted.  While  the  evidence 
does  not  fix  dates  vwy  accurately,  it  abovs 
tbat  for  a  number  of  yeara  Idol  Uved  at 
Danville,  Ey.,  and  tbat  be  left  Danville  and 
moved  to  Lexington  about  tbe  year  1896.  He 
was  living  In  Lexington  in  tbe  year  1898. 
when  the  contract  was  made  which  waa  in- 
volved In  the  action.  Bone  time  after  tiiat 
he  left  Lexington  and  wmt  to  Indiana,  stay* 
ing  there  a  short  time,  and  then  west  to 
California,  and  had  lived  in  Oalifonda  tbrse 
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years  at  tho  time  of  tbe  trial  White  testi- 
fied that  bis  character  for  truthfulness  was 
bad  at  Danville  up  to  the  time  that  he  left 
there,  and  that  It  was  bad  In  California,  where 
he  Ured  at  the  time  of  the  trial.  Other  testi- 
mony was  introduced  showing  that  his  charac- 
ter was  bad  at  Lexington  and  at  DanTlll& 
When  a  witness*  character  Is  attacked,  the 
evidence  Is  admitted  for  the  purpose  of  dl^ 
crediting  the  witness.  His  character  at  the 
time  he  testified  Is  the  material  Inquiry ;  hot 
his  (^racter  at  a  previous  time  not  too  re- 
mote Is  relevant  as  tending  to  confirm  the 
evidence  as  to -his  present  character.  The 
law  does  not  presume  that  a  character  once 
formed  In  a  mature  man  will  suddenly 
change.  The  trial  conrt  has  srane  discretion 
in  determining  whether  the  evidence  Is  too 
remote  or  not  No  definite  rule  can  be  laid 
down  for  all  cases.  Tbe  best  evidence  which 
Is  reasonably  practical  must  be  adduced. 
If  a  witness  has  moved  from  the  state,  and 
espedally  If  he  has  not  remained  very  long 
at  one  place  since  leaving  the  state,  but  has 
been  a  transioat  person,  resort  may  be  had 
to  his  reputation  at  his  former  residence, 
and  at  a  time  more  remote  from  the  trial 
than  would  be  otherwise  allowed.  In  the 
«ase  at  hand  the  witness*  character  was 
shown  to  be  bad,  both  at  Danville  and  at 
Lexington,  where  he  bad  lived  in  this  state, 
and  In  California,  where  he  lived  at  the  time 
of  the  trlaL  Bvidence  that  a  witness  has  a 
bad  character  at  tbe  place  where  he  lives  at 
tbe  time  of  the  trlal«  when  be  baa  been  there 
only  a  short  time,  is  materially  strwigthen- 
«d  by  i^roof  showing  that  bSa  reputation 
when  be  last  lived  befwe  woSng  there  wu 
«quaUy  bad. 

The  evldoDce  for  the  defendant  was  snf- 
fldent  to  go  to  the  Jury,  under  the  mle  which 
«btalna  In  this  state  tbat,  whwe  there  Is  any 
«vldeaie«,  it  must  be  1^  to  the  jury.  Nor 
can  we  say  on  the  whole  case  that  the  verdict 
Is  against  the  evidence.  If  the  defendant's 
statements  were  true,  he  was  grossly  de- 
ceived Idol,  and  was  Induced  to  sign  the 
«(mtract  before  he  vreat  to  Texas  and  examln- 
«d  the  route  by  Idol's  false  statement  to  him 
tliat  the  contract  had  to  be  dosed  within 
three  days  or  he  could  not  get  It  The  In- 
atmctions  of  the  court  set  out  tbe  representa- 
tlons  which  the  defendant  testified  Idol  bad 
made  to  him  in  regard  to  the  ronts^  and  In- 
•tmcte&the  Jury  thaH  If  these  repreataitations 
were  substantially  untrue,  and  by  reason 
■of  them  tbe  defendant  was  Induced  to  make 
the  contract  when  he  would  not  have  made  It 
If  be  had  not  been  deceived,  and  that  be  mada 
the  omtract  relying  on  the  statements  and 
believing  them  to  be  true,  they  should  find 
for  tbe  defendant  The  court  also  Instructed 
the  Jury  that  If  Idol  only  made  the  state- 
ments or  representations  as  matters  of  opin- 
ion, and  not  as  a  matter  of  fact  they  should 
find  for  the  plaintiff.  These  i&Btructions 
correctly  informed  the  Jury  as  to  the  law 
■of  the  caash  They  did  not  take  from  tbe  Jury 


the  power  to  Judge  of  the  materiality  of  the 
representations,  for  the  Jury  were  expressly 
told  that  they  could  not  find  for  the  defend- 
ant unless  he  relied  upon  tbe  statements  and, 
believing  them  to  be  true,  was  thns  Induced 
to  enter  Into  the  contract  when  but  for  his 
belief  In  the  truth  of  ttie  statements  he  would 
not  have  entered  into  the  contract  There 
are  cases  holding  that  these  instructions  are 
more  favorable  than  they  should  have  been 
for  tbe  plaintiff;  but  we  think  there  Is  no 
authority  for  the  pwltlon  that  the  court 
should  not  In  his  InstructlonB  inform  the  Jury 
that  certain  misrepresentations,  If  made  by 
the  plaintUf  and  relied  on  by  the  defendant 
were  substantially  untrue,  and  the  defendant 
was  Induced  by  the  falsehood  to  make  the 
contract  when  he  otherwise  wonld  not  have 
done  so,  they  should  find  for  the  defendant 
Tbe  materiality  of  the  misrepresentation  Is 
submitted  to  the  Jury,  within  the  meaning  of 
the  authorities,  when  the  Jury  are  left  to 
det^mlne  whetha  It  was  substantial  and 
induced  the  ynatring  of  the  contract  The  In- 
structions of  the  court  fairly  submitted  to 
tbe  Jury  the  real  issues  In  the  case.  Their 
finding  for  the  defendant  under  the  Instruc- 
tions was  a  finding  on  tbe  nmlts  of  tite  ccm- 
trovany. 
jndgmMit  afllnnod. 


GOODIN  V.  HAYS. 
(Court  of  Appeals  of  Kentucky.  Oct  fli  IQOOL) 

1.  Attobkbt  and  Olmht— Oojcpenbatioh— 

DlSOHABGC 
Where  an  attorney  under  contract  of  em- 
ployiaent  is  discharged  without  cause,  he  Is 
entitled  to  recover  for  the  services  roidered 
the  contract  price,  abated  by  such  sum  as 
reasonably  represents  tbe  onperfonned  part  of 
the  services  f  and  where  he  is  discharged  for 
cause  he  can  only  recover  a  reasonable  compen- 
sation for  his  servioss,  without  regard  to  the 
contract  pries. 

CBd.  Note.— For  otam  In  point  see  t^.  S. 
Cent  Dig.  Attomiy  and  OUant,  |  802J 

2.  EUin— BiOHT  TO  DncEABOE  ATToann. 

Where  an  attorney  under  contract  to  ren- 
der services  (or  his  client  fails  to  par  over 
on  demand  the  amount  due  the  client  under  the 
contract,  the  client  may  disdiarge  him. 

[Ed.  Note. — For  cases  hi  point  see  voL  5, 
Cent  Dig.  Attorney  and  GUent,  H  122,  800.} 

8.  SaHI  — CZ.AIH  VOB.  GOHnNtATIOH  — SR- 

On. 

Where  a  dlent  discharged  bis  attorney 
under  contract  to  render  services,  and  sued 
him  for  the  money  ct^ected  by  him  under  the 
contract  the  attorn^  ooald  set  off  his  claim 
for  services  against  the  amount  in  his  hands. 

[Bd.  Note. — Vox  cases  In  point  see  voL  Bk 
Cent.  Dig.  Attorney  and  Client  S  276.] 

4.  SAHK— INTEBIEST. 

Where  a  dient  after  dlsdia^lng  Us  at-^ 
tomey  under  contract  to  render  services,  sued 
him  for  money  collected  under  the  contract 
and  recovered  judgment  interest  should  be  al- 
lowed from  the  time  the  attorney  collected  the 
money,  while.  If  the  attorney  recover  Judgment, 
interest  should  be  allowed  on  the  balance  due 
from  tb»  time  ot  hto  discharge. 

[Bd.  Note. — ^For  cases  tn  point  see  voL  0» 
Gent  Dig.  Atomej  and  Client  I  283J 
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"Not  to  be  officially  reported.** 
,  Appeal  from  Circuit  Court,  Oarrard  Gonntr. 

Action  by  Mary  Jane  Ooodln  against  Jotm 
T.  Hays.  From  a  Judgment  for  defendant, 
plalntlfF  appeals.  BeTersed. 

S.  K  Dlabman  and  Herndon  &  Swlnebroad, 
for  appellant  J.  Bmlth  Haya  and  Lewli 
Wftlker,  for  appellee. 

B0B80N,  a  X  In  the  year  1889  Mary 
Jane  Goodln  held  two  notes,  one  for  fSSS 
and  one  for  $115,  against  solvent  persons. 
Her  bnsband  was  indebted  to  William  Locke 
and  3.  H.  Tlnsley.  wbo  brought  suit  against 
him  and  attached  the  notes  held  by  his  wlf  & 
In  that  action  a  consent  Jndgment  was  ren- 
dered subjecting  the  notra  of  Mrs.  Goodln  to 
the  debt  She  thereupon  employed  appellee, 
John  T.  Hays,  and  he  filed  a  petition  for  her 
to  set  aside  the  Judgment  The  circuit  court 
sustained  a  demurrer  to  the  petition,  and 
be  took  an  appeal  to  the  superior  court  On 
the  appeal  the  petition  was  held  good.  No 
further  contest  was  made  In  that  action,  and 
on  the  return  of  the  case  to  the  circuit  court 
the  consent  Judgment  was  set  aside  and  the 
original  action  was  then  tried.  The  circuit 
court  held  that  |724  of  the  notes  belonged  to 
Mrs.  Goodln,  and  adjudged  this  much  of  the 
fond  to  her,  but  subjected  the  remainder  of 
the  fund  to  her  husband's  debt  She  then 
appealed  to  this  court  and  It  was  held  on  the 
appeal  that  she  was  entitled  to  the  whole 
fund.  The  controversy  up  to  this  time  had 
simply  been  between  her  and  her  husband's 
creditors.  She  then  filed  suit  against  the 
makers  of  the  notes.  The  sureties,  wbo  were 
the  solvent  parties,  pleaded  that  they  had 
been  released  by  novation.  A  trial  was 
had  on  this  Issue,  resulting  in  a  Judgment  In 
ber  fAvor.  The  sureties  at^eaied  the  case 
to  this  court  and  it  was  here  afllrmed,  with 
10  per  cent  damages ;  they  having  superseded 
the  Judgment  Appellee,  John  T.  Hays,  was 
ber  attorney  in  all  this  litigation.  He  collect- 
ed from  one  of  the  sureties  on  August  9, 1899, 
about  10  years  after  he  was  firat  employed, 
f79S,  which  was  half  of  the  larger  note,  with 
Interest  It  would  seem  that  he  could  have 
collected  the  entire  debt  from  this  surety, 
but  undertook  to  collect  the  other  half  of  the 
debt  from  the  otber  surety,  and  in  doing  this 
got  into  litigation  with  him  In  which  the 
surety  was  successful.  Out  of  the  $793  which 
be  collected,  be  paid  Mrs.  Goodln  |100.  He 
paid  to  the  clerk  of  this  court  $24.68,  and 
to  Mr.  Smith  Hays,  who  had  been  employed 
to  assist  him  In  one  of  the  trials,  $48.74, 
leaving  a  balance  in  bis  hands  of  $624.63. 
He  refused  to  pay  any  of  this  money  to  her, 
and  she  thereupon  discharged  him  as  ber  ab- 
tomey,  and  brought  suit  against  him  to  r» 
cover  the  money.  She  t^tlfiea  that  the  con- 
tract between  them  was  that  be  was  to  charge 
ber  $100,  and  that  when  the  second  appeal 
was  taken  to  this  court  he  said  that  be  was 
having  more  trouble  than  be  thought  with 
tbe  caae^  and  that  she  ought  to  pay  blm  ^td, 


$60,  or  $60  more,  and  she  said,  "Let  It  be 
$60,"  and  that  this  was  all  she  had  ev«- 
agreed  to  pay  him,  and  that  be  had  agreed 
at  one  time  to  pay  ber  $340  out  of  the  funds 
In  his  hands.  He  denied  all  this,  and  said 
that  she  agreed  to  p^  him  $100  to  get  the 
consent  Judgment  set  aside,  and  that  she 
agreed  to  pay  him  additional  sums  for  taking 
the  several  appeals,  and  finally  it  was  agreed 
between  them  that  be  was  to  have  $1S0  and  a 
sum  equal  to  the  totwest  on  the  notes  accrued 
or  to  accrue  in  full  of  all  his  services  in  the 
matter.  This  she  denied.  It  appears  in 
the  proof  that  she  also  paid  Judge  PrycH-  a 
fee  of  $50  for  arguing  one  of  the  a[^ala  in 
this  court  and  that  she  paid  appellee  from 
time  to  time  different  snms  to  cover  his  ex- 
penses In  coming  here  to  attend  to  the  ap- 
peals, amounting  to  perhaps  as  much  as  95a 
She  has  also  paid  costs,  except  so  far  as  she 
has  recovered  them.  The  Jury  found  for  tbe 
defendant  and  appeals. 

In  Henry  v.  Vance,  111  Ey.  72,  6S  S.  W. 
273,  this  court  said :  "Tbe  relationship  of 
attorney  and  client  is  so  peculiarly  one  of 
confidence  and  reliance  that  it  would  not  do 
to  require  a  party  to  continue  in  his  service 
one  whom  he  distrusts,  or  whose  capacity 
he  no  longer  believes  in,  nor  to  permit  tbe 
attorney,  under  such  circumstances,  to  con- 
tinue the  relationship,  where  tbe  lac^  of  con- 
fidence would  seriously  Impair  bis  efficiency 
and  interfere  with  his  full  opportunity  to 
serve  the  party  and  tbe  court  as  his  office  re- 
quires. That  the  client  has  the  right  to  dis- 
charge bis  attorney  at  any  time,  with  or 
without  cause,  even  in  a  case  where  a  ooo- 
tingent  fee  tias  been  agreed  upon,  cannot  b« 
well  doubted.  Mechem,  Ag.  856.  If  the  dis- 
charge is  for  cans^  tbe  question  of  fee  ma/ 
become  eliminated,  or  give  to  tbe  client  erw 
a  rl^t  to  an  action  over.  If  tbe  discbarge 
is  without  cause,  and  after  the  attomey  ot- 
tered upon  and  performed  part  of  tbe  ■ccflea^ 
he  will  undoubtedly  be  entitled  to  recorw 
at  least  to  the  extmt  of  the  value  of  the  aerr* 
ices  rendered.  But  generally  tbe  attorn^ 
should  be  relegated  to  an  action  to  recoTerm 
quantum  meruit  where  he  has  been  prevent- 
ed by  the  client  or  other  fact  not  bla  ta.wU, 
from  fully  dlschai^^tng  ttie  services  contem- 
plated by  his  contract  Moore  v.  Robinsw. 
92  111.  491;  Duke  v.  Harper,  8  Mo.  App.  39B: 
Quint  T.  Mining  Co.,  4  Nev.  S04 ;  Scob^  t. 
Ross,  5  Ind.  445;  Telegraph  Co.  v.  Semme*. 
73  Md.  0,  20  Atl.  127 ;  Wilson  t.  Barnes^  18 
B.  Mon.  330 ;  and  Bank  v.  Barclay,  00  8.  W. 
853.  22  Ky.  Law  Rep.  1655.  In  tbe  cue 
at  bar,  if  the  question  of  fraud  In  tbe  pro- 
curing of  the  contract  were  eliminated,  tbe 
question  should  be  submitted  to  the  Jury  as 
to  what  under  the  drctunstences,  would  be 
a  reasonable  compensation  to  appellees  for 
the  services  actually  rendered  before  node? 
of  their  discharge.  And  in  estimating  snch 
value  tbe  Jury  should  consider  tbe  tttent  cS 
services  rendered,  and  those  to  be  rendered, 
allowliig  tbe  contract  prke^  abated  fegr  socb 
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sum  as  Is  reasonably  represented  by  the  nn- 
performed  part  of  the  labor."   The  Instmc- 
tlons  which  the  court  gave  did  not  follow 
the  rule  laid  down  In  that  case.   Under  the 
evidence  the  eonrt  should  have  told  the  Jnry 
that  tbey  should  determine  from  all  the  evi- 
dence what  the  contract  between  the  plaintiff 
and  the  defendant  was,  and  that  they  should 
allow  the  defendant  a  reasonable  compensa- 
tion for  the  services  actually  rendered  before 
he  was  discharged  by  her,  and  In  estimating 
such  value  the  jnry  should  consider  the  ex- 
tent of  the  services  rendered  and  those  to 
be  rendered  tinder  the  contract,  allowing  the 
contract  price,  abated  by  such  sum  as  reason- 
ably repreaents  the  unperformed  part  of  the 
labor,  if  the  defendant  was  discharged  by  the 
plaintiff  without  cause,  but  that,  If  he  was 
discharged  for  cause,  then  they  should  only 
allow  him  a  reasonable  compensation  for  his 
services,  without  regard  to  the  contract  under 
which  the  services  were  rendered,  and  that 
if  he  had  collected  money  for  her,  and  failed 
to  pay  lover  to  her  on  demand  money  that  was 
due  her  under  the  contract,  then  she  had  a 
right  to  discharge  him.    The  jury  ahould  also 
be  told  to  offset  whatever  tbey  allowed  the 
defendant  on  account  of  his  services  against 
the  amount  In  his  hands,  and  to  And  a  ver^ 
diet  for  the  party  entitled  thereto  according 
as  the  balance  may  fall.    If  they  find  for  the 
plaintiff,  they  should  allow  interest  from  the 
time  the  defendant  collected  the  money,  and* 
If  they  find  for  the  defendant,  they  shonld 
allow  Interest  on  the  balance  due  him  from 
the  time  he  was  discharged. 

Judgment  reversed,  and  cause  remanded 
tor  a  new  triaL 


AliEXANDEB.  Revenue  Agent,  v.  AUD  et  al. 
(Court  of  Appeals  of  Kentui^.  Bept.  28, 
1906.) 

X,  Taxation— RxouuBiTT  or  Fbocebdinqb— 

PlUmnG— PBRinUFTIONS. 

Under  Ky.  St  1903,  H  8760.  4030,  pro- 
riding  that  no  fact  officially  stated  by  an  of- 
ficer shall  be  called  In  question,  except  in  a 
direct  proceeding,  and  that  a  tax  deed  shall 
be  prima  fade  evidence  of  the  regularity  of  the 
proceedings,  an  allegation  in  a  pleading  that 
the  tax  collector  has  certified  certam  fi'  ts  gives 
rise  to  the  presuiaption  that  the  acts  certified 
to  have  been  performed,  as  well  as  all  other  acts 
required  to  be  done  to  support  them ;  and  hence 
a  pleading  attacking  the  validity  of  such  acts 
is  bad,  unless  it  Aowa  affirmatively  tliat  the 
acts  were  not  done  or  that  wam*  essential  was 
onaitted. 

2.  Samb— Sim  TO  EnjoiR  Ooixiotioit— Fm- 

TZOIf— flUTnOEBKCT. 

In  a  suit  to  enjoin  the  sale  of  lands  which 
bad  been  bid  in  by  the  state  for  taxes,  a  pe- 
tition alleging  that  at  the  time  the  sale  to  the 
state  was  made  the  taxpayer  had  enough  per- 
sonal property  to  pay  the  taxes,  but  not  stating 
the  character  and  value  of  the  property,  was 
fatally  defective. 

t.  Same— Sau  or  Land— Faii.ube  to  Lbvt 

on  PKB80HAXJTT. 

Under  Const  {  171,  and  Ky.  St  lOOS,  § 
4019,  maUng  all  iwoperty  not  imecifically  ex- 
empt liable  to  taxation,  sseti<m  40S1,  creating  a 


lien  for  taxes,  and  section  4143,  declaring  that 
If  the  tax  Is  net  paid  a  certain  tima  titte 
sherUt  shall  distrain  the  property  of  the  tax- 
payer, and  from  Its  sale  pay  the  taxes  to  the 
state  etc.,  the  failure  of  the  meriff  to  levy  upon 
a  landowner's  personal^  to  collect  taxes  a>- 
aessed  aaataist  tho  land  does  not  rader  a  sale 
of  land  v»  taxes  invalid. 
4.  Same— Suit  to  Bhjoih  Sau— Neckssitt 
or  Tekdeb. 

Under  Ky.  6t  1906.  |  4086.  dedarlog  that 
If  any  person  sltaU  pnrdius  proper^  sold  for 
delinquent  taxes,  and  the  sale  shall  be  set  aside 
for  irregularity,  the  purchaser  shall  have  a  lien 
on  the  property  for  the  amount  of  taxes  and 
costs  paid  by  blm  stc.,  plaintiffs,  in  a  salt  to 
enjoin  the  sale  of  land  which  had  been  bid  In 
by  the  state  for  delinquent  taxes,  must  tender 
the  unpaid  taxes. 
6.  Samb— Parties. 

Under  Civ.  Code.  Prac.  |  25,  all  the  tax- 
peym  ct  a  cpunty  cannot  join  In  a  suit  to  en- 
join the  sale  of  lands  bid  in  by  the  state  for 
delinquent  taxes  on  the  various  grounds,  not 
common  to  all,  that  the  personalty  of  the  tax- 
payers, should  have  been  distrained  before  re- 
sorting to  die  real  estate,  that  the  description 
in  the  levy  made  by  the  sheriff  or  In  the  lists  of 
sale  returned  by  him  was  insnffident  that 
taxes  for  which  the  salsa  were  made  were  barred 
by  limitation,  etc. 

Appeal  fnmi  CUrcnit  Court,  Daviess  County. 

"To  be  officially  r^rted." 

Suit  by  J.  B.  Aud  and  others  against  George 
H.  Alexander,  as  rev^ue  agent  From  a 
judgment  for  plaintiffs,  defendant  appeala 
Reversed. 

M.  J.  Holt  for  appellant 

O'REAR.  J.  From  time  to  time  tiie  sher- 
iffs of  Daviess  county  have  reported  sales  of 
certain  parcels  of  real  estate  in  that  county 
to  the  state  for  taxes  assessed  against  the 
owners.  The  AudltCH*  directed  api>ellant.  ai 
revenue  agent  for  the  state,  to  sell  these  lands 
and  to  cover  into  the  treasury  the  proceeds 
of  sales.  This  suit  was  brought  by  19  plain- 
tiffs, each  of  whom  owned  separate  tracts, 
listed  separately  for  some  of  the  years  in 
question,  suing  on  their  own  behalf  and  on 
behalf  of  some  1,170  other  plaintiffs  similarly 
situated,  who  were  not  named  in  the  caption, 
but  whose  interest  it  Is  alleged,  is  identical 
with  that  of  the  other  plaintifls.  An  injunc- 
tion was  sought  against  appellant  and  tlie 
Auditor  of  Public  Accounts,  restralnii^  them 
from  selling  the  lands,  or  any  of  them,  on  the 
alleged  grounds  that  the  sheriff's  reports 
of  sales  were  insufficient  in  their  descrip- 
tlona  to  identify  the  parcels  sold  by  him,  and 
on  the  further  ground  that  some  of  the  taxea 
had  in  fact  been  paid,  and  that  others  were 
barred  by  limitation.  But  the  main  ground 
advanced  is  that,  at  the  time  the  sheriff 
sold  the  land  for  taxes,  each  one  of  the  own- 
ers then  had  personal  estate  In  that  county 
enough  to  have  satisfied  the  distraint  It 
is  asserted  by  plaintiffs  that  in  consequence 
the  aherilTs  sales  roUL 

By  the  Constitution  (section  171)  and  stat- 
utes of  this  state  (section  4010,  Ky.  St  190S). 
all  property  in  this  state  not  apeciflcally  ex- 
empt is  liable  to  a  uniform  tax  fttr  purposes 

Digitized  by  Google 


llOd 


8S  SOUTHWESTBBN  BEPORTEIL 


of  state  gOTenunent  A  Uva  It  areated  hf 
the  statute  (section  4021,  Ky.  St  1908)  to  th« 
state,  aa  well  as  to  the  county  and  munl- 
c^Uly  where  located,  tor  the  tax.  This 
Hen  continues  for  fire  years.  Section  4021, 
Ky.  St  1908.  Real  jnoper^  Is  assessed  tor 
state  texes,  called  the  **raT«nue  tax,"  by 
the  county  assessor  of  the  county  where  the 
land  is  located.  Section  4049;  Ky.  St  1908. 
The  AerUF  Tlrtne  of  his  otBcB  is  tax  cot- 
lector  (section  4129,  I^.  St  1908),  and  It 
is  his  duty  to  collect  the  tax  at  the  time 
it  Is  due,  and  to  promptly  pay  it  into  the 
state  treasury  (section  4148,  Ky.  St  190&). 
If  the  tax  is  not  paid  by  the  lat  of  July  of 
the  year  ftnr  which  It  is  dm,  it  is  ttie  duty 
of  Qxe  slierUf  to  distrain  tiie  property  of  the 
taxpayer,  and  from  ita  sale  to  collect  and 
pay  the  taxes  to  the  stata  Section  414^  Kr* 
St  1908.  If  there  Is  no  other  bidder  at  the 
sheriff's  sale,  he  is  autborlsed  and  dteected 
1^  the  statute  to  buy  in  the  propwty  so  sold 
fbr  the  state  at  the  amount  of  the  accumulat- 
ed tax  and  costs.  Section  4162,  Ky.  St  1903. 
The  taxpayer  is  tlusi  glTen  two  years  within 
which  to  redeem  the  land  from  this  sale  by 
the  payment  of  tiie  delinquent  tax,  interest, 
and  certain  penalties  and  costs.  Section 
4102,  Ky.  St  1908.  A  failure  to  so  redeem 
Testa  tSm  purchaser,  whether  the  state  or 
another,  with  the  fee-simple  title  to  the  land. 
Section  4154,  Ky.  St  1903.  Then  It  la  that 
the  Anditor  of  Putdlc  Aceounta  is  authoris- 
ed to  direct  the  sale  of  the  lands  so  boui^t 
in  tor  the  stat^  or  enon^  thereof  to  p^  to 
tile  state  the  tax,  Interest  penalties,  and 
costs  of  the  proceeding.  Section  41S^  Ky. 
St  1908.  It  was  under  these  semal  statutes 
that  appelant  was  proceeding  when  arrested 
by  the  restraining  ordu,  and  Anally  by  the 
Judgment  in  this  case. 

To  clearly  preewt  the  caa^  It  is  necessary 
to  state  what  Is  admitted,  either  ttqtressly 
or  tacitly,  by  the  petition.  It  Is  stated  that 
all  the  plalntiflFs,  as  well  as  those  for  whom 
tbs9  me,  are  dtlsens  of  DavlflBs  oounfy,  Ky. ; 
that  the  lands  mentioned  In  the  eult  and 
named  In  appellant's  adTcartlsement  of  sale^ 
are  all  situated  In  that  county;  tiiat  the 
lands  had  beui  assessed  t<x  taxes  In  recut 
years,  amounta  of  which  were  stated,  against 
the  then  owners  of  the  lands,  and  that  the 
taxes  had  not  beat  paid;  that  the  sherifls 
ttien  In  office  had  adTertised  the  lands  fw  sale 
within  the  time  prescribed  bj  the  statute; 
because  the  taxpayers  liad  not  paid  their 
current  taxes,  and  had  oflPered  them  for  sale 
at  public  outcry  as  adTertised,  and  that  no 
one  else  offering  to  bid  the  amount  at  the 
tax  due  on  each  tract  named.  It  was  stzidcen 
off  to  the  state;  and  so  r^rted  by  the  sheriff 
in  the  list  he  was  reqiiired  to  return  and  did 
retom  to  the  county  court  deck's  office  of 
his  county  (section  41S2,  Ky.  St  1903)  ;  that 
more  than  two  years  had  elapsed  since  such 
sales  and  r^rt  and  that  the  lands  had  not 
been  redeemed  from  such  sales ;  that  appel- 
lant was  the  duly  appointed  and  acting 


rerenne  agent  tor  the  state  of  Kentndqr,  end 
as  such  had  adTertised  these  lands  for  public 
sale  at  the  direction  of  tlw  Auditor  of  Pub- 
lic Accounts,  and  was  proposing  to  sell 
enough  of  eadi  lot  or  tract  to  r^mbnrBe  the 
state  ita  delinquent  taxes  aescssad  against 
eadi  lot  or  tract  Including  penalties  and 
costa  of  sales.  All  tiio  foregoing,  while  not 
spedflcally  adndtted  In  detail,  is  so  far  ad- 
mitted by  e:i9re8s  statonent  or  by  a  Callure 
to  negatire  the  fact  that  it  is  to  be  deemed 
as  admitted  by  the  petition. 

Public  officers,  who  are  required  to  dis- 
durge  an  official  duty  and  to  make  a  certif- 
icate or  return  thereof,  are  presumed  to  bave 
truly  done  all  that  is  certified  and  all  that 
they  were  required  to  do  to  make  the  certif- 
icate true.  86ction8  8760.4OS0;Ky.  St  1908; 
Smith  T.  Ryan,  88  Ky.  636,  11  S.  W.  647; 
GraTes  r.  Haydei,  2  Litt  65;  Hldmiaii  t. 
Sklnnw,  8  T.  B.  BKm.  211;  Terry  t.  Blel^it 
8  T.  B.  Hon.  272,  16  Am.  Dec.  101;  Blight  T. 
Banks,  6  T.B.  Mod.  207, 17  AuL  Dec.  186;  Car- 
rie T. Fowler, 6 J.J. Blarsh.  162;  Oldhaima  t. 
Jones,  S  6.  Bton.  468;  Bodley  t.  Herd,  2  A. 
K.  Uarsh.  244 ;  Board  of  Gomicilmen  t.  Mason 
&  Foaid,  100  Ky.  48,  87  S.  W.  290.  This  b 
as  true  of  tax  coltoctors  as  it  Is  of  other  of- 
flcers.  When  it  is  stated,  therefore,  that  the 
tax  collector  has  certified  to  certain  facts, 
they  are  deoned  to  haye  been  done,  as  well 
as  all  ottwr  acta  necessarily  required  to  bave 
been  done  to  support  thttn,  ttU  the  contrary 
is  showa  A  pleading  whldi  attacfca  tiis  Ta- 
Udlty  ot  an  official  act  is  bad,  unless  it  shows 
afflrmatiTely  that  the  act  was  not  dooe,  or 
that  some  essential  was  omitted  which  goes 
to  the  Titallty  of  the  act  Belknap  t.  dark, 
10  Ky.  Law  B^  872. 

This  twlngs  us  to  considff  the  aHegatioDs 
of  the  petition  which  attatik  tibe  cecity  of 
the  sherliFB  return,  and  which  nndo^  as  it 
Is  claimed,  his  action.  It  is  duuied  to 
tba  language  of  Hie  petition  ttiat:  "In 
each  attempted  sale  as  set  oat  In  said  bill 
[sale  bill]  said  sherUfs  set  was  ndd;  tint 
erery  step  taken  by  him  tiiereln  was  rtM: 
that  the  owner  of  eadi  <tf  said  tracta  of 
land  at  the  time  of  said  attonptad  sali^  and 
during  all  the  time  for  six  months  before, 
had  In  DaTless  county,  Ky.,  tangible  person- 
al property  more  tiian  ample  out  of  which 
laid  sheriff  could  hare  made  the  state's  and 
county's  claim  tor  tans  and  costs  of  adkc- 
tlon  doe  to  them  from  said  ddlnqomts,  and 
ail  of  which  was  known  to  the  sheriff  » 
the  time  he  took  each  step  in  making  ssld 
sale;  and  few  these  reasons  each  rtep  be 
took  in  selling  eadi  tract  of  said  lands  was 
abaolntely  yoUi,  and  tiie  state  of  Keotscky 
acquired  no  title  by  said  attoaqitad  sslea, 
nor  by  any  of  than."  Strtnied  ot  Urn  con- 
clusions of  law,  whi<A  are  to  l»e  treated  ai 
Bo  much  surplusage  (section  118;  CIt.  Code. 
Prac);  this  sTorment  anwnnta  to  ttila :  That 
at  the  time  the  shoiff  sold  tin  land  of  the 
delinquent  taa^ayer  the  lattv  bad.  in  tiie 
opinion  of  the  pleadsr*  eaougSi  tangible 
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personal  proper^  In  tbat  cotmty,  which  fact 
was  kQovva  to  the  sheriff,  to  pay  the  taxes 
due.  Good  pleading  required  that  the  char- 
acter and  value  of  the  pnsonal  property  be 
stated,  if  It  was  to  be  considered  at  all. 

But,  waiving  this  defect,  fatal  though  it 
Is,  the  court  is  of  opinion  that  the  fact, 
though  true,  would  not  vitiate  the  sale  of  the 
land;  and  particularly  Is  It  true  that  the 
fact,  if  a  fact  would  not  affect  at  all 
the  state's  liens  for  taxes  'duly  assnsed 
ag^ainst  the  property.  The  tax  was  as- 
■essed  against  the  ta:q;»ayer  and  his  prop- 
erty. It  was  a  lien  uptm  all  of  his  prop- 
erty  of  whatever  description.  The  lien  was 
to  tw  enforced  by  summary  sale.  If  not 
■ooner  discharged.  While  the  statute  con- 
templatea  a  sale  first  of  the  personalty, 
It  does  not  release,  nor  was  it  Intended  to 
release,  the  realty  from  lien.  The  lien  is 
to  tb6  state,  not  to  the  sheriff.  The  object 
of  the  statutes  Is  to  raise  promptly  a  suffi- 
cient revenue  to  maintain  the  state  govern- 
ment. It  Is  a  duty  imposed  upon  the  owner 
of  the  property  legally  assessed  to  pay  it 
All  the  machinery  provided  by  the  law  for 
raising  the  necessary  revenue  to  defray  the 
expeases  of  onr  common  government  looks 
to  a  Jvst  asceitalnment  of  an  equal  rate  of 
assessment  and  to  Its  speedy  collection.  If 
there  Is  a  alight  misstep  on  the  part  of  some 
collecting  or  nasosglnc  officer,  an  inadvert- 
«ice,  or  IntentUmal  fault,  shall  the  whole 
people,  who  are  represented  by  the  state 
goTsmment  suffer  by  It?  Or  shall  the  tax- 
payer be  made  to  pay  what  he  justly  and 
actually  owes,  notwithstanding,  the  recu- 
sant official  b^ng  punished  appropriately  fttr 
his  misdoing?  Nothing  is  more  essential 
than  that  the  revenue  to  de&ay  expenses 
of  government  be  promptly  collected.  All 
should  pay  alilEe,  or  inequality,  which  is 
Itself  injustice,  would  result  What  merit 
is  there  In  allowing  the  taxpayer  to  escape 
from  his  Just  share  of  the  public  burdens, 
because  the  collecting  officer  sold  one  piece 
of  proper^  that  was  liable  to  the  tax  be- 
fore he  sold  another  piece  belonging  to  the 
■ame  taxpayer  that  was  also  liable?  It  is 
as  much  the  legal  and  moral  duty  of  the  tax- 
payer to  pay  his  taxes  as  It  Is  that  of  the 
collector  to  collect  them.  Then,  if  the  tax- 
payer will  not  pay,  does  it  lie  In  his  mouth 
to  say,  "Z  will  never  pay,  and  the  lien  creat- 
ed by  statute  upon  my  land  in  favor  of' the 
state  Is  released,  because  the  sheriff  In  Igno- 
rance, or  mistakenly  from  other  cause,  has 
n<>t  first  distrained  my  personal  estate,  which 
la  left  to  me"?  Even  if  it  were  a  matter 
wholly  between  the  sheriff  and  the  taxpayer, 
there  would  be  but  slight  ground  for  listening 
to  such  an  aq;ument  But  the  sheriff  Is  the 
pe<9le*8  r^reaentatlTe ;  and  It  Is  familiar  law 
that  the  i>eople  are  not  estopped  from  collect- 
ing state  revenues  by  an  act  of  a  public 
officer.  Ciounty  of  Henderson  v.  Henderson 
Bridge  Co.,  116  Ky.  164,  75  S.  W.  230 ;  Bank 
Tax  Gases.  102  Ey.  174,  89  S.  W.  103a 


It  must  be  admitted  that  the  authorities 
are  not  harmonious  on  the  subject  whether 
a  distraint  of  realty  before  the  personalty 
is  exhausted  is  void.  Those  cases  which 
hold  that  It  is  not  are  Smith  v.  Mitchell,  9 
Ky.  Law  Rep.  813.  and  Husbands  v.  Paducah, 
6  Ey.  Law  Rep.  193.  Those  In  which  the 
contrary  view  has  been  expressed  are  Wheel- 
er V.  Brammel,  8  S.  W.  199,  10  Ky.  Law  Hep. 
302 ;  Julian  v.  Stephens,  11  S.  W.  6, 10  Ky.  Law 
Rep.  862 ;  Turner  v.  Pewee  Valley,  100  Ky.  288, 
38  S.  W.  143;  and  Allen  v.  Perrlne,  103  Ky. 
616,  4fi  S.  W.  600.  In  Turner  v.  Pewee  Valley, 
the  town  marshal  was  about  to  sell  the  tax- 
payer's realty.  The  latter  enjoined,  on  the 
ground,  among  others,  tbat  be  tb&i  owned 
personalty  located  in  the  town  of  greater 
value  than  the  tax.  Obviously  the  court 
did  not  hesitate  to  compel  tbe  tax  col- 
lector to  follow  the  statute,  where  both 
ways  were  still  open  to  him.  In  Allen  t. 
Perrlne,  supra,  the  sheriff  had  himself  be- 
come the  amaer  of  the  tax  by  having  paid 
It  off  to  the  state.  Tbe  suit  was  a  con- 
test of  equities  between  the  sheriff  and  an 
innocent  purchaser  of  the  taxpayer's  land; 
the  former  having  knowingly  suffered  tbe 
personalty  to  be  removed  from  the  state  to 
accommodate  tiie  taxpayer.  It  was  suggested. 
The  court  held  that  the  sheriff  would  suffer 
from  his  own  neglect  or  generosity,  which- 
ever it  was,  and  not  visit  the  consequence 
upon  another  who  was  innocent  and  helpless. 
The  wisdom  of  the  law  In  these  mattefs  Is 
happily  shown  In  the  quotation  from  Cooley 
on  Taxation,  cited  approvingly  in  Botto  v. 
Louisville,  70  S.  W.  241,  2S  Ky.  Law  Rep. 
1018,  which  Is  as  follows:  "All  l^slatlon 
must  be  supposed  to  take  Into  account  the 
possible,  If  not  probable,  mistakes  and  Ir- 
regularities of  officers  in  executing  the  pro- 
visions of  the  law,  and  It  Is  hardly  reasonable 
to  Infer  an  Intent  on  the  part  of  a  legisIatlTe 
body  that  a  failure  of  administrative  officers 
to  comply  with  any  provision  made  for  the 
benefit  of  the  state  exclusively,  or  merely  as 
a  guide  In  orderly  proceedings,  should  deprive 
the  state  of  all  ben^t  to  be  derived  from  a 
compliance  with  otber  provisions  that  em- 
body tbe  main  purpose  and  object  of  the  law." 
Besides,  the  Legislature  seems  to  have  had 
the  same  Idea  about  It;  for  other  redress  Is 
given  the  taxpayer,  where  tbe  tax  collector 
does  not  literally  follow  the  statute,  and  dam- 
age resulte  to  the  taxpayer  therefrom.  By 
section  4149,  Ky.  St  1908,  It  is  provided :  "If 
the  sheriff  shall  distrain  before  demand,  he 
shall  pay  double  the  amount  of  the  tax,"  etc. 
And  by  section  4150.  Ky.  St  1903.  "If  tbe 
sheriff  make  Illegal  or  unreasonable  seizure 
and  levy  for  taxes  he  shall  be  liable  in  dam- 
ages to  the  party  aggrieved,"  which  seems 
to  us  to  be  the  sense  of  the  mattw. 

So  far  we  hare  dfscnssed  this  feature 
of  the  case  as  If  It  stood  alone.  Nowhere 
do  the  plaintiffs  offer  to  pay  tbe  taxes  ac- 
tually due.  There  la  no  tender.  In  Wheel- 
er v.  Brammel,  8  &  W.  199^  10  Ky.  Law 
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Rep.  SCO,  wtaere  ft  sale  w&s  set  aside  because 
file  sheriff  bad  sold  realty  before  distraining 
Hie .  taxpayer's  personalty,  the  court  htid 
that  the  purchaser  acquired  a  lien  on  tt» 
let  tor  the  amount  of  the  taxes  actually  due 
and  which  he  had  paid  to  the  state.  In  Lou- ; 
larllle  Water  Oo.  t.  Clark.  15  Ky.  Iaw  Bep. 
94,  It  was  held  that,  before  a  tazpayor 
would  be  granted  an  Injunction  to  restrain 
an  illegal  sale  of  its  property  for  taxes  due 
upon  it,  It  must  In  equity  first  do  equity  and 
tendur  the  taxes  due.  In  Thompson  t.  City 
of  Lexington,  104  Ky.  165,  46  S.  W.  481.  It  was 
held  that  a  sale  under  a  tax  lien  partly  val- 
id and  partly  Invalid  would  not  be  enjoined, 
unless  plaintiff  tendered  to  pay  the  part  that 
was  good.  To  the  same  effect  are  Louis- 
ville V.  Board  of  Trade,  90  Ky.  418,  14  8.  W. 

9  L.  R.  A.  629.  and  Cooley  on  Taxation, 
p.  1424.  The  statute  law  of  this  state  Is 
(section  4036,  Ky.  8t  1903) :  "Whenever  any 
person  shall  purchase  property  sold  for  de- 
linquent taxes,  and  the  sale  shall  be  set  aside 
because  of  any  irregularity,  the  purchaaer 
shall  have  a  lien  on  the  property  for  the 
amount  of  taxes  and  costs  paid  by  him, 
and  for  which  the  property  is  liable  with 
l^al  Interest  from  the  time  of  such  payment, 
which  may  be  recovered  from  the  owner  of 
the  property  or  the  person  owning  the  same." 
The  failure  of  the  plalntiflCs  to  tender  and  of 
the  court  to  require  the  payment  of  the  taxes 
actually  due  in  any  event  was  fatal  error. 

There  Is  another  objection  to  the  petition 
as  grave  as  any  that  has  been  discussed.  The 
suit  attempts  to  litigate  in  this  action  for  all 
the  taxpayers  of  Daviess  county  questions 
which  might  arise  In  all  the  suits,  but  which 
of  necessity  affected  only  each  Individual 
suitor.  Whether  the  sheriff  had  or  had  not 
advertised  A.'s  property  for  the  requisite 
time,  or  had  failed  to  distrain  his  personalty 
first,  or  failed  to  return  a  proper  report  or 
Uat  to  the  county  court  clerk,  were  essentially 
independent  matters,  in  no  wise  connected 
with  other  transactions  of  a  similar  or  even 
of  precisely  the  same  nature  regarding  B.'s, 
C's,  or  D.'s  properties.  The  cause  of  action 
was  not  common  to  all  the  plaintiffs.  Tb^ 
were  not  entiUed  to  be  joined  under  section 
25  of  the  Civil  C!ode  of  Practice.  The  prop- 
osition is  widely  different  from  suit  by  one 
of  a  numb»  of  taxpayers  to  test  the  validity 
of  a  tax,  its  constitutionality,  and  the  like, 
where  the  matter  to  be  litigated  Is  common  to 
aU. 

There  are  other  objections  of  a  gmeraX 
nature,  but  which  plead  condnslona  ta  law, 
not  presenting  any  question  tor  review  here, 
and  which,  though  specifically  and  well 
pleaded,  would  be  governed  by  the  same 
rules  as  those  discussed  aboT&  We  are  of 
opinion  that  the  petition  failed  to  state  a 
cause  of  action  In  behalf  of  any  of  the  plain- 
tiffs against  appellant  or  the  Auditor.  It 
may  be,  as  Is  suggested,  that  the  tax  salea 
were  Irregular  In  some  particulars.  The  de- 


scription In  the  levy  made  by  tlie  aberllE,  «r 
In  the  lists  ist  sales  returned  by  him,  mar  ha.we 
beea  Insuffideut  In  snne  Instancea,  or  tte 
tax  may  have  been  paid  or  may  have  been 
barred  by  limitation  before  tbe  sholff  at- 
tempted to  eofOToe  the  state's  Uol  But 
eadi  of  these  matters  wlU  have  to  come  vp 
In  its  Individual  case.  Bnou^  baa  been 
Boggested,  it  Is  believed,  to  enable  tbe  partSee 
and  the  court  to  adjust  the  cases  as  ttej  may 
arise; 

The  Judgmmt  Is  revoraed,  and  cause  re- 
manded, with  directions  to  sustain  both  the 
special  and  general  demnrrera  to  the  petition, 
and  for  proceedings  not  Incfmslstsnt  ban- 
wlth. 


BOWRON  t.  CURD  et  sL 
(Court  of  Appeals  of  Kentucky.  Sept.  2T, 
1906.) 

1.  HUSBAHD  AND  Win— WlTB'S  LTABrt.ITT 
AS  SCRXTT. 

Under  the  statnta  prescribing  the  method 
by  which  a  married  woman  may  charge  her 
estate  as  aarety,  a  wife  who  memy  Bigas  notes 
of  her  husband  as  his  sure^  does  not  cnarge  bw 
separate  estate. 

2.  Deeds  —  CAnrcELLAHOir  —  OoKVKTAitcB 
BY  Wrra — MiBTAKx  or  Law.  ' 

Where  a  married  woman  conv^ed  land  be- 
loQKiQE  to  her  separate  estate  in  satisfaction  of 
a  liabilit;,  which  she  mistahenlr  supposed  she 
had  lacurred  as  surety  ttx  her  husband,  she  was 
entitied  to  have  the  deed  set  aside. 

Appeal  from  Circuit  Court,  Whitley  Comi- 
ty. 

"Not  to  be  officially  reported." 

Action  by  Florence  C  Bowron  agatnt  2o* 
sephlne  Curd  and  otben.  From  a  Judgment 
for  defendants,  i^alntlff  anieals.  Rereraed. 

Tye  &  Denham,  for  appellant  R.  8.  Craw- 
ford, for  appellees.  Curd  heirs.  Sharp  * 
Slier,  tor  appellee  Kuton. 

HOBSON,  O.  J.  Appellant  normoe  C 
Bowron,  alleged  in  her  petition  that  In  the 
year  1896  she  owned  certain  real  estat*  m 
Whltiey  Oount7.  which  ahe  bad  inbeiited  firom 
her  fatber;  that  priw  to  that  time  bar  bus- 
band,  O.  T.  Bowron,  bwrowed  large  aoxna  of 
money  from  tbe  Bank  of  WllUanudmrg  and 
W.  R.  Denham ;  that  sbe  and  ber  brother,  L 
P.  Cord,  signed  Ibe  notes  of  her  husband  as 
his  surety ;  that  tbe  moaef  waa  borrowed  by 
h&t  husband  and  used  him ;  Ibat  to  aeeue 
Curd  they  delivered  to  him  certain  atocfca. 
then  of  the  value  of  $8;000;  but  Uiat  the  oam- 
pany  failed;  that  ber  husband  could  not  pay 
tbe  debts,  and  that  her  brother  L  P.  Cord, 
paid  tiie  money ;  that  be  represented  to  ber 
that  the  amount  was  $8,200,  and  also 
salted  to  tXT  that  she  was  Uable  tot  It;  that 
she  bellered  and  relied  upon  the  statoncnt  <a 
her  brother  to  tbe  ^toct  that  abe  waa  legally 
re^xmslble  tor  the  Indebtedness,  and,  ao  be- 
lieving and  tor  this  consideration  akme;  she 
and  her  husband  on  September  11,  iSSA 
united  in  a  deed  wber^  tbey  oonvcyed  lo 
I  him  the  land  above  referred  to.  reciting  In  tbe 
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deed  that  It  was  made  In  consideration  of 
f 1,200,  cash  In  band  paid;  tbat  the  deed  was 
made  hj  a  mntnal  mistake;  that  her  brother 
bad  been  her  adviser  in  regard  to  her  estate, 
and  she  had  always  confided  and  trusted  In 
him;  that  In  fact  she  was  not  legally  re^ran- 
sible  for  the  Indebtedness  of  her  husband; 
and  tbat  the  deed  was  executed  without  any 
other  consideration  than  the  mistake  as  to  her 
legal  rights  upon  the  representations  made  to 
her  by  her  brother.  She  prayed  that  the  deed 
be  set  aside.  The  court  sustained  a  general 
demurrer  to  her  petition,  and  she  appeals. 

It  Is  Insisted  for  the  appellee  that,  when  a 
married  woman  signs  a  note,  she  must  be  pre- 
sumed to  have  Intended  to  charge  her  estata 
This  may  be  conceded,  but  the  statute  express- 
ly provides  how  she  may  charge  her  estate  as 
the  surety  of  another,  and  unless  the  statu- 
tory method  Is  followed  she  Is  not  bound. 
Under  the  allegations  of  the  petition  Mrs. 
BowroD  was  in  no  way  liable  on  the  notes 
which  she  had  signed  as  surety  of  her  hus- 
band, and  her  brother,  upon  paying  the  notes, 
bad  no  cause  of  action  against  her  thereon. 
It  Is  true  that  she  and  her  husband  could  con- 
Tey  her  land,  and  they  could  convey  it  to  pay 
bis  debts.  Such  a  conveyance  would  be  bind- 
ing. If  voluntarily  made  and  fairly  under- 
stood ;  but,  if  they  conveyed  her  land  to  pay 
his  debt  and  for  no  other  consideration,  upon 
the  understanding  that  she  was  legally  liable 
for  the  debt  then  the  deed  made  by  reason 
of  this  mistake  may  be  relieved  against,  as 
any  other  deed  made  by  mistake.  While  it 
is  presumed  that  all  persons  know  the  law, 
It  often  happens  In  fact  tbat  a  person  does 
not  understand  some  rule  of  law,  and  that  In 
this  way  people  make  mistakes  as  to  their  le- 
gal rights,  and  by  reason  of  a  mistake  as  to 
tbelr  legal  rights  pay  money  or  make  convey- 
ances or  do  things  they  would  not  otherwise 
have  d(»i&  The  settled  rule  In  Kentucky  is 
tbat  a  mistake  of  law  may  be  relieved 
against,  no  less  than  a  mistake  of  fact  In 
Blakcmore  v.  Blakemore,  44  S.  W.  96,  10  Ey. 
Law  Rep.  1620,  a  married  woman  had  a  mort- 
gage upon  her  property  upon  the  belief  and 
assurance  of  the  mortgagee  that  the  property 
was  already  in  Ilea  for  the  payment  of  the 
debt.  As  a  matter  of  law  there  was  no  lien  on 
tbe  property,  and  the  morQcage  was  in  fact 
executed  under  a  mlstakeiof  law.  The  court 
bold  that,  as  both  parties  acted  und^  a  mis- 
taken view  of  their  legal  rights  equity  would 
grant  relief.  The  same  principle  must  be  ap- 
plied here.  Tothe  same' effect  see  Fitzgerald 
T.  Peck,  14  Ey.  125 ;  Ray  v.  Bank  of  Kentucky 
42  B^.  610;  39  Am.  Dec.  470;  Bruner  v.  Town 
of  Stanton,  102  Ky.  460,  48  8.  W.  411 ;  Lyon 
T.  Mason  &  Pord  Co.,  102  Ky.  594,  44  S.  W. 
186;  Board  of  Trustees  of  Public  Library  of 
Oity  of  Oovlngton  v.  Board  of  Education  of 
City  of  Ck»Tingtoa,  76  8.  W.  230,  26  Ey.  Law 
Bep.  841. 

Judgmoit  reversed,  and  cause  remanded 
for  furUwr  i^octtedlnci  oonalstent  herewith. 


EBHOB  V.  OOMMONWEALTH. 

(Oourt  ai  Appeals  of  Eantucky.  Sept  26, 

1905.) 

1.  OaiinRAi.  Law— GoimirDAifOB. 

Where  the  affidavit  for  a  continuaDCS  of  a 
criminal  case  disclosed  the  absence  of  witnesses, 
the  materiality  of  their  testimony,  which  could 
not  otherwise  be  supplied,  and  facts  disclos- 
ing recuumable  dilicenoe  In  procnring  the 
attendance  of  the  witnesses.  It  was  error  to 
refuse  a  continuance,  or  to  permit  the  affidavit 
to  be  read  as  the  depositions  of  the  absent 
witnesses. 

2.  Same  —  BviDEiToi  Sbowino  Sivnu.  Of- 
fenses—Auicissibilitt—Elsotior. 

On  a  prosecution  for  the  illegal  sale  of 

a nor,  eviitence  of  two  ^stlnct  offenses  com- 
tted  OD  the  same  das  Is  Admissible^  though 
the  Indictment  charges  but  <me  offense ;  but  the 
prosecution,  before  the  defense  opens  Its  case, 
should  elect  on  which  of  the  transa^ctions  It 
will  Bsk  for  a  convictiMi,  and  the  Jury  should 
be  admonished  accordingly. 

Appeal  from  drcnit  Gourt  Fleming  Oonnty. 
.  "Not  to  be  officially  reported." 

H.  O.  Keboe  waa  convicted  of  crime,  and 
ajvMli.  Reversed. 

J.  D.  Pumphrey,  O.  R.  Bright,  and  W.  G. 
Dearlng,  for  appellant  N.  B.  Hays,  Atty. 
Oen.,  and  CSias,  H.  Morrla,  for  the  Oommon- 
wealth. 

O'REAR,  J.  This  appeal  is  from  a  judg- 
ment convicting  appellant  of  an  infraction 
of  the  local  liquor  law  In  Fleming  county. 

Appellant's  affidavit  for  a  continuance  dis- 
closed tbe  absence  of  certain  witnesses  and 
the  materiality  of  th^r  testimony,  together 
with  tbe  facte  Indicating  what  under  the 
circnmstances,  appears  to  tbe  court  to  have 
been  reasonable  diligence  In  procuring  their 
attendance.  The  testimony  of  the  absent 
witnesses  was  material,  and  could  not  other- 
wise be  sni^lied.  It  was  error,  therefore, 
in  tbe  trial  court  to  refuse  a  continuance, 
under  the  circumstances  shown,  or  at  least 
to  let  the  affidavit  be  read  as  the  deposi- 
tions of  the  absent  witnesses. 

Prosecution  was  allowed  to  prove  two  dis- 
tinct offenses  committed  on  the  same  day, 
whereas  the  indfctment  charges  but  one. 
The  evidence  of  the  prosecuting  witness  was 
to  the  effect  that  about  noon  of  the  25th 
day  of  April,  1904,  he  applied  to  a  young 
man  in  appellant's  drug  store  in  Flemings- 
burg  to  sell  him  a  half  pint  of  brandy ;  that 
this  young  man  was  behind  the  counter,  and 
appeared  to  be  in  charge,  and  the  clerk : 
that  tbe  person  applied  to  asked  the  witness 
his  name,  wrote  something  on  a  scrap  of 
paper  which  he  placed  on  a  file  hook,  handed 
to  the  witness  a  half  pint  bottle  of  brandy, 
and  took  tbe  pay  therefor.  Later  in  the 
day  the  prosecuting  witness  again  went  to 
appellantfs  drug  store,  where  he  found  one 
of  appellant's  clerks,  whom  he  knew  and 
identijQed,  and  who  appellant  says  in  his 
affidavit  for  a  continuance  was  bis  clerk  at 
that  time,  and  bought  of  him  a  baU  pint  of 
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teandy  and  paid  therefor.  Appelant  ob- 
jected to  tlie  evldHice  laat  named  npon  tlie 
ground  that  the  commonwealth  had  elected 
to  stand  npon  the  offraae  first  attempted  to 
be  proved.  Under  our  Criminal  Code  of 
Practice  the  date  of  the  offense  Is  not 
essential,  other  than  It  be  within  12  months 
before  the  finding  of  the  indictment  Bnt  as 
the  indictment  really  charges  bnt  one  offense, 
and  as  under  it  the  defendant  could  be  con- 
victed of  one  offense  only,  it  Is  not  proper 
to  allow  the  prosecution,  In  aggrayatlon  of 
that  offense,  to  submit  evidence  of  and  have 
conviction  for  other  distinct  offenses  for 
which  it  might  also  have  maintained  proM- 
cutiona.  Still,  nntU  the  prosecution  elects 
which  of  the  transactions  it  will  ask  a  con- 
viction upon,  it  was  not  improper  to  allow 
the  evidence.  The  true  rule  is  that  In 
prosecutions  of  this  kind  the  commonwealth 
ought  to  be  permitted  to  show,  if  it  can, 
any  brea^  of  the  statute  within  the  period 
covered  by  the  Indictment  But  before  the 
defense  Is  compelled  to  Often  its  case  the 
prosecution  ought  to  be  required  to  elect 
which  of  the  transactions  detailed  it  will 
ask  a  conviction  under,  and  the  Jury  should 
be  admonished  accordingly.  In  a  case  very 
similar  to  this  It  was  held  that,  wbore  a 
defendant's  conviction  was  sought  for  illegal 
sales  of  liquor  made  by  his  agents  in  his 
presence,  It  was  permissible,  to  Illustrate 
the  character  of  the  sale  In  a  particular  case 
and  to  show  that  it  was  made  by  defendant's 
authority,  to  allow  evidence  of  other  sales 
on  the  same  day.  Hensly  v.  State,  62  Ala. 
10.  The  evidence  admitted  was  therefore  rel- 
evant But  it  should  have  been  regulated 
In  Its  effect  by  the  practice  above  directed. 

For  the  reasons  indicated,  the  Judgment 
is  reversed,  and  cause  remanded  for  a  new 
trial  under  proceedings  consistent  herewith. 


UNITED  STATES  HEALTH  &  ACCIDENT 
INS.  GO.  V.  WEBB'S  ADM'B. 

(Court  of  Appeals  of  Kentut^.    Sept  28, 
1905.)  * 

Apfkai.  —  Decisions  Bxtiewablb     An  oust 

IN  OONTBOVEHHT. 

The  Court  of  Appeals  has  no  jnrlsdictlou 
of  an  appeal  from  a  jndgment  for  $200,  the 
amount  sued  for,  where  defendant  admits  a 
liability  for  $40. 

Ai^>eal  from  Circuit  Court  Nelson  County, 
"Not  to  be  offlcialiy  reported." 
Action  by  Roy  K.  Webb's  adminLstrator 
against  the  United  States  Health  &  Acci- 
dent Insurance  Company.  From  a  Judg- 
ment for  plaintiff,  def^idant  appeals.  Dis- 
missed. 

B.  E.  McKi^,  for  appellant  O.  S.  ft  J.  A. 
Fultim,  for  app^lee. 

HOBSON,  C.  X  Appellee  sued  a^ellant 
to  recover  $200.  Appellant  answered,  admits 
tii^  a  liability  for  $40  and  denying  any  fur- 


Uier  liability.  It  thoeupon  filed  a  wrtttm 
offer  to  confess  Judgment  for  $40.  The  plain- 
tiff ^wHtwfl  the  offer,  and  on  final  hearing 
recovered  judgmait  tar  the  full  anunrat  of 
bis  claim,  $200.  The  defendant  has  proae- 
cated  fm  appeal,  and  the  plaintiff  baa  wtend 
a  motion  to  dismiss  the  appeal  on  the  cnrand 
that  the  court  la  without  JuriadlctioD.  In 
I.  a  B.  B.  Go.  V.  I^ndrum,  112  Ky.  687,  06  S. 
W.  009,  a  Judgment  had  been  rmdorad  fbc 
$20(^  where  the  defei^ant  by  its  answer  ad- 
mitted a  UabUlty  of  $1.40.  It  was  held  that 
the  amount  in  controversy  <m  the  appeal  was 
only  $198.60,  as  the  $1.40  was  not  in  cmitro- 
versy.  Upon  the  principles  laid  down  in  that 
case,  the  court  is  without  Jurisdiction  in  this 
case. 
Appeal  dismissed. 


COMMONWEAI/TH  v.  AKERS. 
(Court  of  Afijt^lM  of  Kentucky.    Sept  28b 
190S.) 

SsononoN— Oim  to  Habbt  PBOsBcumx— 
RiOHT  or  Accused  to  Dischaboe. 

The  statnte  declarinf;  that  a  prosecution 
for  seduction  sball  be  discootinned.  if  the 
accused  marry  the  prosecutrix  before  final  judg- 
ment anthortKes  the  court  to  diachai^  one 
accused  of  seduction  oo  his  offering  in  good 
faith,  after  a  verdict  of  conviction,  to  marry 
the  prosecatrix,  thoogh  she  refuses  to  do  so. 

Appeal  from  Orcnit  Court,  Pike  Gonnty. 

*^ot  to  be  officially  reported." 

Moses  Akers,  on  trial  for  sednction,  was 
released,  after  verdict  of  convlctton.  on  his 
offer  to  marry  the  prosecutrix,  and  tbe  com- 
monwealth appeabk  Affirmed. 

N.  B.  Hays,  a  H.  Uorris,  and  J.  F.  Battef; 
for  the  OunmoDwealth. 

NUNN,  J.  ^is  appeal  invtrives  tlie  cor> 
rectness  of  a  Jndpnoit  dlamieglng  and  re- 
leasing the  appellee  after  a  v«dlct  of  cod- 
vlction  of  the  crime  of  seduction  under  sec- 
tion 1214  of  the  Eentocky  Statotu  of  1903. 
The  record  shows  that  aftw  tbe  verdict  of 
the  Jury  appellee  offered  to  marry  tbe  proos 
cutrix,  and  she  refused  the  offer.  Thereup- 
on ttie  court  discharged  him  from  custody, 
over  13ie  objection  of  the  commonwealth. 
We  understand  thgt  the  court  released  tbe 
accused  upcsi  the  ground  that  no  final  Judg- 
ment had  been  entered  by  the  court,  and  it 
was  therefore  incombeit  upon  It  to  dis- 
charge tbe  accused;  the  prosecatrix  having 
refused  to  marry  him. 

In  the  section  of  the  stetote  icdterred  to. 
this  language  occurs:  *'Any  proseeoUon  in- 
stltuted  shall  be  discontinued,  if  tbe  party 
accused  marry  the  glri  seduced  before  final 
Judgment."  ^la  court  baa,  in  tbe  cases  of 
Com.  V.  Wright,  27  8.  W.  SIB,  16  Ky.  Iaw 
Bep.  251,  Com.  v.  Hodgkins.  64  &  W.  41^  2S 
Ky.  Law  Bep.  829,  and  Ingram  v.  Com.,  Tl  8L 
W.  908,  24  Ey.  lAw  Bep.  16S1.  decided  that 
in  such  cases  If  the  defoidant  in  good  ttlth 
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^rfVen  to  maxrj  the  prosecutrix*  and  atte  re- 
taaea,  ttat  be  baa  dcme  all  that  be  can  do  to 
repair  ttie  wrcmg,  and  It  waa  tbe  dntr  of  tbe 
court  to  dlBcontinae  tbe  proeecotlon.  The 
atatote  eays  that  If  he  marry  the  (Irl  be- 
fore final  Jodgmesit  0m  proeecntlon  ^11  be 
dlacoDtinued,  bnt  this  conrt  haa  omBtniea 
it  to  mean  In  addition,  that  If  be  In  good 
faith  offer  to  marry  her,  and  she  refoaes  be- 
fore final  judgment,  tbe  prosecution  diall 
likewise  be  diacontinned.  This  omatmctlm 
ia  a  doubtful  one,  but  to  decide  otberwlse 
would  have  the  ^ect  of  orerruling  prerloua 
dedslonB  referred  to. 

For  tliese  reasms  tbe  judgment  of  fb» 
lower  court  la  afllrmed. 


SLUSHBB  et  aL  T.  HOWARD  «t  al. 

<Conrt  of  Appeals  of  Kentacky.  Oct  e,  1906.) 

ADTXBsa  PosaxesioN— TiTu  Acqttibed. 

Where  bona  fide  purchasers  of  land  for  a 
Talnahle  cMiridaraion  and  tbetr  Tendon  have 
been  in  actnal  possession  of  tbe  land  for  more 
than  80  yean,  their  dfle  la  perfect  as  aaalnst 
the  holders  of  an  alleged  title  btmd  whloi  has 
been  loat 

[Ed.  Note. — For  cases  in  point,  see  vol.  1, 
Cent  Dig.  AdTsrss  FOsssssion.  ||  14»-206»  218.] 

Appeal  fn»n  CSrcolt  Court,  Harlan  County. 

*'Not  to  be  officially  reported." 

Action  by  Phillip  Bluaher,  Sr.,  and  others 
against  James  T.  Howard  and  otbera  for  the 
recovery  of  real  estat&  From  a  judgment  in 
Cbtot  ci  dftfendants,  plaintiffs  appeal.  Af- 
firmed. 

G.  A.  Brersoleh  for  mvellanta.  M.  B.  Hays. 

for  appelleea. 

NUNN.  J.  Prior  to  18S8  there  was  granted 
to  Olive  Spnrlock  a  patent  for  800  acres  of 
land  lying  In  Harlan  county.  Ky.  In  1863 
she  conveyed  the  whole  of  It  to  one  WUltam 
Miracle.  Appellants  allege  that  in  1864  Mh-- 
acle  sold  it  to  their  father,  Jacob  Slusber, 
and  gave  him  a  bond  fOr  title  for  it,  which 
waa  lost;  that  their  father  died  In  1864  or 
1855,  and  that  tills  land  descended  to  them ; 
and  they  asked  to  be  put  in  possession  thereot. 
Appellees  controverted  the  all^atlons  of  tbe 
petition,  and  allege  that  they  are  the  owners 
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of  It  by  purcbaM  and  deeds  of  omveyance. 
and  that  they  and  their  vendors  have  been 
In  the  actual,  peaceable,  and  adverse  pones- 
slon  of  It  for  more  than  80  years.  Th^  abo 
allege  that,  even  if  tbe  bond  fOr  title,  as 
alleged  in  tbe  petition,  was  aecuted  by 
Hlrade  to  Slusbo:,  they  bad  no  Information 
or  notice  of  it  when  tliey  purcbased  it,  and 
that  they  wrae  Innocent  purchasera  of  it  tor 
a  valuable  conalderatlon. 

Tile  appellanto  introduced  three  or  tour 
witnesses,  all  but  one  being  the  sons  or  suis- 
in-law  of  Jacob  Bluaho',  who  testified  that 
tbvy  bad  beard  both  BliMber  and  Mhrade  say 
that  such  a  b<md  bad  bem  executed  and  de- 
livered to  Slusber.  One  or  tvo  of  these  wit- 
nasses  atoted  that  tb^  liad  seen  tbe  bond,  but 
wne  unable  to  give  its  date,  or  any  portion  of 
tbe  contents  of  It  O^ese  witnesses  proved 
that  Jacob  Blushn  died  in  the  year  1864  or 
186S,  and  that  his  widow  and  children  1^  the 
place  about  ttie  year  18B6.  leaving  two  of  bis 
sona-ln-law.  Wilder  and  Bull,  upon  the  land. 
It  an»eara  from  tbe  record  that,  while  Bull 
was  to  the  possession  of  the  western  part  of 
this  land,  William  Miracle,  in  consideration 
of  $100,  conveyed  to  Bull  that  part  of  tbe 
survey.  This  conveyance  was  made  In  1868L 
Ball  conveyed  it  to  David  Fee  In  1872,  and 
Fee  conveyed  it  to  appellee  Hall  In  189B. 
It  also  appears  that  Miracle  conveyed  to 
Wilder  the  other  portion  of  the  land  In  1859 
for  the  consideration  of  $150,  while  be 
(Wilder)  was  in  possession  of  that  part 
Wilder  conveyed  a  portion  of  it  to  one  Harris 
In  1860,  and  the  other  portion  to  one  Brittaln 
In  1868 ;  and  by  other  conveyances  the  Wild- 
er i>ortIon  came  Into  the  ownership  and  pos- 
session of  appellees.  It  also  appears  from  the 
proof  that  Wilder  and  Bull,  their  vradees, 
and  subsequent  vendees,  on  down  to  the  In- 
stitution of  this  action,  were  In  the  actual, 
peaceable,  and  adverse  possession  of  this  land 
a  period  of  more  than  SO  years.  It  also  ap- 
pears that,  when  the  appelleea  purchased 
this  land,  they  had  no  notice  of  the  alleged 
titie  bond,  and  that  they  were  bona  fide 
purchasers  for  a  valuable  consldvatlon. 

We  are  of  the  opinion,  xaiAer  the  facts  as 
proven  In  this  case,  that  the  appellees'  title 
to  this  land  is  perfect  Wherefore  the  judg- 
ment is  aflSrmed. 
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GULF,  a  ft  8.  F.  RT.  00.  et  sL  v.  HOUSB 
&  WATKINS. 

(Court  of  OItU  Appeals  of  Tezaa.  Jane  14, 
1905.) 

1.  Nsw  Tbial  —  Ybbdioi  —  SumcixNOT  or 

SVIDBNCE. 

Where,  in  ao  action  against  a  carrier  for 
Injaries  to  a  shipment  of  cattle,  there  was  no 
all^titm  of  injuries  to  the  cattle  from  bad 
faandUns,  It  was  not  error  to  refuse  a  new  trials 
on  the  ground  that  the  verdict  was  against  the 
evidence,  because  there  was  no  evidence  of  bad 
handling. 

2.  Same. 

Where,  In  an  action  asalnst  a  carrier  for 
Injaries  to  a  sbipment  of  cattje,  there  was 
direct  evidence  of  the  abrinluge  of  the  cattle, 
occasioned  by  the  delay  in  transporting  theoL 
and  testimony  of  experts  based  on  hypothetical 

Sestions  embracing  the  facts  proven,  a  verdict 
r  the  sliipper  was  not  against  the  evidence, 
as  failing  to  show  that  the  cattle  were  Injured 
by  the  carrier's  negligence. 

5.  CORTBACTS— BbBAOH  OF  OKAL  CONTBAOt— 
LlABILTTT — SCBMQTTXIfT  WSITTKIT  OONTBAOT 
— EJlTBOT. 

Where  an  oral  contract  binding  a  carrier 
to  furnish  cars  for  a  shipment  of  cattle  at  a 
specified  time  was  breached  before  a  written 
contract  was  signed,  tlie  carrier's  liability  for 
the  breach  of  toe  oral  contract  could  not  be 
avoided  fay  the  written  contract,  unless  there 
was  a  consideration  inuring  to  the  shipper  as 
compensation  for  the  damages  resulting  from 
the  breach  when  the  contract  was  signed. 
4.  APPBAli— HaBULiISS  Bbbob. 

The  error  in  permitting  a  witness  to  testify 
to  a  fact  is  harmless,  where  the  same  witness 
and  others  testified  thereto  without  objection. 

6.  Cabbibbs— Injury  to  Live  Stook— Btz- 
DBncB— Admissibilitt. 

Where,  !n  an  action  against  a  carrier  for 
delay  In  a  shipment  of  cattle.  It  was  shown 
that  cattle  would  shrinlr  from  60  to  00  pounds 
every  24  honra  during  transportation,  It  was 
not  error  to  permit  an  expert  to  testify  as  to 
the  difference  In  the  value  ot  cattle  on  account 
of  such  shrinkage. 

6.  9ame. 

Where,  In  an  action  against  a  carrier  for 
delay  in  transporting  cattle,  it  was  shown  that 
the  cattle  arrived  at  a  city  on  a  Sunday,  where 
they  remained  24  hours,  it  was  not  error  to 
pomit  plaintiff  to  ask  a  witness  whether  any 
stock  trains  passed  throui^rh  the  dty,  going  In 
the  direction  of  the  destination  of  the  cattle, 
during  that  time,  as  against  the  objection  that 
there  was  no  evidence  that  the  carrier  could 
have  carried  the  cattle  on  such  trains,  or  as  to 
the  destinations  of  such  trains,  as  the  question 
might  have  been  asked  for  the  purpose  <w  show- 
ing the  condition  of  the  carrier's  road,  or  that 
trains  were  operated. 

7.  Baicb— Failube  to  Fubitish  Cabs. 

In  an  action  against  a  carrier  for  failure 
to  furnish  cars  for  the  transportation  of  cattle, 
evidence  that  cars  were  ordered  at  a  Ftatloa 
from  the  agent  there,  who  stated  that  cars 
oould  be  bad  through  the  agent  at  another  place, 
was  admissible,  as  showing  that  tbo  carrier  had 
contracted  to  fbmlsh  ears. 

8.  Samb— FAtttJBB  TO  Feed  and  Watkr  Cat- 
tle. 

Where  a  shipper  placed  his  cattle  in  pens 
for  shipment,  when  he  knew  there  were  no  csra 
there  in  whidi  to  ship  them,  and  permitted  them 
to  remain  in  the  pens  and  await  the  arrival  of 
the  cars  without  feeding  and  watering  them, 
because  relying  on  the  carrier's  representations 
that  cars  would  soon  be  there,  the  carrier  was 
Hable  for  tiw  injury  resulting  fran  meh  fallnra. 


Ai^wal  flr<Hn  Ooote  Ooonty  Court;  T.  If. 
Wrlgbt,  Jndgb 

AcUcoi  by  Honsa  ft  Walkiu  against  tlie 
Gnlt  Colorado  ft  Santa  F(  BaUway  GcHnpanj 
and  anothw.  From  a  Judgment  for  plain- 
tiffs,  defendants  appeal.  Affirmed. 

Rehearing  denied  October  4, 1906. 

J.  W.  Terry  and  A.  H.  Culwell,  for  appel- 
lants.  Potter  &  Potter,  for  appellees. 

NEILIi,  J.  Appellees,  House  ft  Watkina, 
sued  appellants,  the  Gnlf,  Colorado  ft  Santa 
Fe  and  the  Atchison,  Topeka  ft  Sante  F6 
Railway  Companies,  In  the  county  court,  for 
$350  damages  to  a  shipment  of  two  car  loads 
of  cattle,  shipped  by  plaintUfe  over  defend- 
ants' lines  of  railway  from  Tall^  View, 
Tex.  to  Kansas  City,  Mo,  In  August^  1902. 
PlaintifTs  charged  In  thdr  petition  that  tbey 
made  a  contract  with  defaidanta'  agwt  at 
OainesTllle.  by  the  terms  of  which  defend- 
ants agreed  to  have  two  cars  sliced,  at  Val- 
ley View  tm  the  16tb  day  of  August,  1902. 
for  the  shipment  of  66  head  ot  cattle  to  Kan- 
sas City,  Mo. ;  that  the  cars  failed  to  amv« 
at  the  appointed  tlm^  and  that  the  cattle, 
on  account  of  plainticrs  being  Induced  to  be- 
lieve by  the  representationa  of  detudjuits* 
agrat  that  the  cars  were  expected  to  arrire 
immediately,  remained  in  the  pens  at  Tall^ 
View  for  about  16  taonrs  without  food  or 
water ;  that  after  they  were  loaded  on  the 
cars  th^  were  nnreaaonably  and  negllgCTtly 
delayed  in  transit,  so  that  they  were  greatly 
reduced  In  flesh  and  In  market  value  on  th^ 
arrival  at  destination :  that  bad  deCmdants 
promptly  received  and  transported  tbe  cattle 
with  reasonable  dispatch,  tb^  woold  haTe 
arrived  In  Kansas  City  in  time  to  bare  been 
sold  Ml  the  market  of  August  UHb,  tte  day 
they  were  Intmded  for  sale ;  but  that  tb^ 
did  not,  by  reason  ci  d^tedanta'  n^ligoieeh 
reach  there  untU  August  20Ui,  and  that  tbe 
maricet  piioe  of  tbe  class  al  cattle  snch  as 
plalntUfe'  had  depredated  15  cents  per  hun- 
dred pounds,  which  was  lost  to  plalntUfs,  etn 
The  defenduita  answraed  1^  g«i«al  and  v»- 
dal  exceptions,  a  genwal  dmlal,  and  irieaded 
specially  that  the  cattle  wen  shaped  under 
a  written  contract  signed  by  the  respective 
i^enti  of  plalntUfs  and  defendants  at  Yalk^ 
View;  ttiat  by  tbe  toms  of  snch  contract 
It  was  stipulated  that  tbe  cattle  should  not 
be  transported  wltbln  any  specUled  lime,  nor 
delivered  at  any  particular  hour,  nor  tor  any 
particular  market,  and  that  oU  ]vior  imder- 
standings  and  agreements  concerning  tbe 
transportation  of  tiie  cattle  wwe  to  be  oooal- 
dered  as  merged  In  said  written  eimtract; 
that.  If  the  cattle  suffered  In  tbe  pens  at 
Vall^  View,  It  was  caused  by  tbe  netfiganee 
of  plaintiffs  in  not  properly  feeding,  water- 
ing, and  caring  for  Ibem,  and  that  deCmdants 
were  not  responsible  for  anything  ttiat  hap- 
pened to  the  cattle  prior  to  tbe  time  of  the 
execution  of  the  written  coaitncC;  Out,  If 
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Uie  cattle  mm  injured  en  nrate,  it  wu 
caused  by  plaintlflb  ImpEoperlf  loading  thoiii* 
etc.  The  rue  was  tried  before  a  Jury,  and 
resulted  In  a  verdict  and  Judgment  in  favor 
of  plalntUb  for  the  mm  of  $120, 

ConclmioDi  of  Fact 
The  erldeoce  la  reaBonably  snffident  to 
prove  the  negligence  averred  by  plaintiffs 
nod  that  in  conseqaence  of  It  th^  were  dam- 
aged In  the  amount  fbnnd  by  the  Jury. 

Conclusions  of  Law. 

1.  There  was  no  allegation  of  Injuries  to 
the  cattle  from  bad  handling  by  defendants 
while  In  transit,  to  Kansas  City.  Therefore 
there  was  no  such  issue  in  the  case,  and  it 
conld  not  have  been  error  In  the  court  to 
refuse  a  new  trial  upon  the  ground  that  the 
verdict  was  contrary  to  the  law  and  against 
the  evidence^  because  there  was  no  evidence 
of  bad  handling  of  the  cattle  wbtledn  transit 

2..  The  plaintiffs  did  not  bas^  their  cause 
of  action  on  the  failure  of  defendants  to 
water  and  feed  the  cattle  while  at  Valley 
View,  after  being  requested  to  do  so  by  plain- 
tiffs, but  partly  upon  the  failure  of  the  cattle 
to  get  food  and  water  while  there,  by  reason 
of  defendants*  agent  continually  representing 
to  plaintiffs  that  the  train  would  arrive  and 
take  the  catUe  off  In  a  very  short  time,  there- 
by Inducing  plaintiffs  to  believe  all  along 
that  the  cattle  would  be  shipped  before  tb^ 
would  need  food  or  water,  or  before  plaln- 
tlfle  would  have  time  to  water  them.  There- 
fore we  ovoTule  the  second  assignment  of 
error. 

8.  The  appellants'  assignment  of  error  that 
the  rerdlct  is  contrary  to  the  law  and  against 
the  manifest  weight  of  the  evidence,  in  that 
it  fails  to  show  plaintiffs'  cattle  were  injured 
by  the  .negligence  of  defendants,  the  whole 
case  being  decided  on  the  admission  of  hypo- 
thetical evidence  of  shrinkage  of  cattle  can- 
not be  sustained.  There  was  direct  evi- 
dence of  the  shrinkage  '  of  the  cattle  occa- 
sioned by  the  long  delay  In  transporting  them 
to  their  destluatlon,  besides  the  testimony  of 
experts  based  upon  hypothetical  questions, 
which  embraced  facts  proven  in  this  parti- 
cular case. 

4.  The  oral  contract  of  appellants  to  fur- 
nish the  cars  at  Valley  View  at  a  apeclSed 
time  was  breached  and  the  damages  ensned 
by  reason  thereof  before  the  written  contract 
was  signed.  Therefore  appellants'  llahlUty 
for  the  breach  of  such  contract  could  not  be 
avoided  by  the  written  contract  of  shipment 
afterwards  made,  nnless  there  was  a  con- 
sideration inuring  to  plaintiffs,  as  compos- 
satlon  for  such  damages,  when  such  contract 
was  signed.  And  the  evidence  entirely  nega- 
tives the  Idea  that  any  such  conslderaticm 
was  contemplated  by  appellants,  or  induced 
plaintiffs  to  execute  the  written  contract 
On  the  contrary,  it  shows  that  plaintiffs  were 
compelled  to  sign  the  contract  for  the  pur- 
pose of  getting  their  cattle  shipped. 


5.  The  same  facts  which  the  witness  Tam- 
Uyn  testified  to  in  hia  answer  to  tbe  eigbt- 
eentli  direct  interrogatory,  the  adnUaeton  of 
whl<di  In  evidence  was  objected  to  by  ap- 
pellant, was  testified  to  by  the  aame  wltneaa 
and  others  without  objection.  If,  thaw- 
fore.  It  should  be  conceded  that  the  court 
wred  In  allowing  the  answer  to  be  read  in 
evidence  over  the  objectioas,  such  error  waa 
harmless. 

6.  The  sixth  assignment  of  error  1>  analo- 
gous to  the  one  Just  disposed  of,  the  same 
proposition  being  advanced  under  it  It 
having  beoi  shown  by  the  testimony  of  the 
witness  Ralsor  that  cattle  such  as  plaintiffs' 
would  shrink  ftom  60  to  00  pounds  pw  head 
every  24  bomn  during  the  time  they  were 
handled  In  transportation  by  rail,  the  wit- 
ness could,  aa  an  expert,  testify  as  to  what 
the  difference  in  value  per  hundred  weli^t 
of  tbe  cattle  would  be  on  that  account  To 
illustrate,  suppose  two  steers  of  tbe  aame 
k'.nd,  shipped  from  IJie  same  place  over  the 
same  road,  one  24  hours  before  tbe  other, 
arrive  at  the  same  place  of  market  at  tlie 
same  time  and  are  then  of  the  same  wdgbt 
The  one  shipped  first,  though  he  may  have 
been  pnqierly  handled,  has  suffered  24  hours 
longer  than  tbe  other,  beiddea  tbe  loss  in 
welglit  from  shrinkage  during  that  time,  he 
Is  drawn  and  gaunt  and.  In  consequence,  is 
classed  on  the  market,  though  he  weighs 
as  much,  lower  than  the  otlier,  whldi  baa 
been  transported  without  delay  and  has 
arrived  at  market  in  good  condition.  Can 
it  not  be  shown  by  an  expert  that  there  Is 
a  difference  In  their  value,  what  the  differ- 
ence is,  and  the  cause  of  it?  If  there  la  a 
difference  In  valu^  and  It  is  caused  by  the 
negligent  delay  of  the  carrier,  and  if  the 
shipper  is  not  allowed  to  prove  It,  then  he 
has,  by  the  negligence  of  the  carrier,  lost 
this  difference,  and  bas  no  redress  for  the 
wrong  done  Mm.  Tbe  trial  court  simply 
held  that  he  could  make  such  proof,  and  ad- 
mitted the  testimony  complained  oi  in  this 
assignment  for  that  purpose. 

7.  The  evidence  shows  that  tbe  cattle  ar- 
rived at  Arkansas  City  at  4  o'clock  p.  m.  on 
Sunday,  were  unloaded  and  fed,  and  remain- 
ed there  until  about  that  time  next  day.  In 
connection  with  these  facts,  the  witness  J. 
S.  Froak  was  asked  by  plaintiffs'  counsel 
this  question:  "Do  you  know  whether  or 
not  any  trains  passed  through  Arkansas  City, 
going  north — freight  trains,  or  stock  trains-— 
during  that  time?"  To  which  defendants* 
counsel  objected  on  the  ground  that  there 
was  no  evidence  that  defendants  could  have 
carried  platntiffs'  cattle  on  such  trains,  or 
where  the  destination  of  said  trains  was. 
The  objection  was  overruled  by  the  court, 
and  the  witness  was  permitted  to  answer 
before  the  Jury  as  follows:  "I  don't  know 
how  many  trains  there  were.  I  think  there 
were  probably  two  trains.  I  saw  two  freight 
tnUna."  To  the  ruling  of  the  court  allow- 
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Ing  the  qnestion  asked,  the  ai^IIanta  ex- 
cepted, and  iip<«  the  Mil  of  excctptlons  the 
seventh  anlgnment  of  error  Is  predicated. 
It  will  be  noted  that  the  objection  only  w«it 
to  the  qneatlon,  and  not  to  the  relevancy  of 
the  testimony  elicited  by  It  It  seems  to  us 
that,  If  appellants  demed  the  testimony 
prejadlelal,  th^  should  have  also  requested 
the  court  to  ezdude  It  from  the  consldera- 
tlon  of  the  Jury.  We  are  not  informed  of 
the  purpose  ctf  flie  testimony.  It  may  bare 
been  for  the  purpose  of  showing  that  the 
condition  of  aK>«llanta*  road  was  sncb  tiiat 
trains  could  be  operated  aver  It  towards 
Kansas  City,  If o.,  er  It  may  have  been  fw 
the  purpose  of  showing  that  trains  wwe 
operated  over  ant^lants*  road  on  Sunday. 
If  either  of  tiiau  were  the  purpose,  It  seems 
to  us  that  the  question  and  answer  to  It 
were  proper,  as  tending  to  show  that  ain>^- 
lanto  could  not  ncuse  themselves  tor  the  de- 
lay in  holding  appellants*  cattle  so  long  at 
Arkansas  City  upon  ettber  of  the  grounds 
which  such  testimony  tends  to  show  did  not 
exist  If  the  question  was  asked  for  tbe 
purpose  of  shoving  that  trains  passed  going 
north  to  Kansas  Olty  to  which  tbe  can  In 
which  plaintUts'  Mttle  -were  loaded  eould 
have  beoi  attached  and  carried  tiiere.  It  would 
also  be  legitimate;  for  the  dralred  answer 
would  tend  to  show  that  there  was  no  rea- 
son tor  appellante'  ddaylng  the  catUe  so  long 
at  Atfeansas  CUty.  The  answer,  however, 
does  not  ot  itself  show  such  fact  as  may  have 
been  Intended  by  plaintiffs  to  be  elicited  by 
the  qnestlcm.  It  may  be,  tiiongb,  tiiat  the 
two  freight  trains  the  witness  saw  pass,  go* 
ing  north,  were  destined  fbr  Kansas  Cftty, 
and  were  such  as  to  which  tbe  cars  contain- 
ing plaintiffs'  oittle  could  have  been  attach- 
ed and  carried  to  their  destination.  As  to 
whether  they  could  was  a  matter  peculiarly 
within  the  knowledge  of  aj^Uants,  and  ui>- 
on  cross-examination  they  could  have  shown, 
if  it  was  a  fact  that  tbe  cars  could  not  have 
been  coupled  onto  elth»  of  the  trains  and 
carried  to  Kaqsas  Olty  more  expeditiously 
than  tbey  were.  We  think  what  we  have 
said  demonstrates  that  the  objection  to  the 
question  may  have  been  properly  overruled 
by  the  court;  and  we  must  indulge  the  pre- 
sumption that  tbe  mlliv  of  the  conrt  upon 
It  was  correct 

8.  What  we  have  said  In  disposing  of 
other  assignments  of  error  also  disposes  of 
the  eighth  adversely  to  appdlanta. 


8.  The  testimony  of  13ie  witness  Uonnt 
Dillon,  the  admlssltni  of  wblch  over  appel- 
lante' objecttons  Is  made  llie  subject  of  this 
assignment  of  error,  was.  In  view  of  tbe 
fact  that  he  testified  that  he  first  ordered 
cars  at  Valley  Ylew  frcHn  the  agent  there  for 
the  shipment  of  the  cattle,  and  that  the  agent 
th«i  informed  him  he  could  get  the  cars 
through  the  agent  Mr.  Qates,  at  GainsviUe, 
admissible  as  evidence  against  aiv^lante 
to  show  that  they  bad  contracted  with  ap- 
pellee through  their  proper  agent  to  fnmtsh 
him  the  cars  for  tbe  shipment  at  the  time 
and  place  agreed  upon. 

10.  Tbe  court  did  not  err  In  those  para- 
grapbs  of  its  cbaige  pointed  out  by  the  tentb 
and  twelfth  assignments  of  error.  Bastoo 
V.  Dudley,  78  Tex.  238,  14  S.  W.  583 ;  McCfci^ 
ty  V.  G.,  C.  &  B.  F.  Ballway  Co.,  79  Tex:.  85, 
15  S.  W.  164. 

11.  The  paragraph  of  the  charge  complain- 
ed of  In  the  eleventh  and  thirteenth  asslgn- 
mente  of  error,  by  wblch  the  Jury  were 
Ohaived  snbstentlally  that  If  the  qpellees 
had  placed  tbeir  cattle  In  the  pena  far  aUp- 
ment,  and  If  at  a  time  tb^  knew  tliere  were 
no  ears  there  In  which  to  ddp  tiiem,  uid  they 
permitted  their  cattle  to  ronaln  In  tbe  paw 
and  await  the  arrival  of  the  cars  wittiont 
taking  them  to  feed  and  vrater,  on  account 
of  the  r^ance  upon  the  defendante'  reive- 
sentetlona,  through  Ite  agent  at  Valley  View, 
that  tbe  cars  would  be  then  soon,  and  if  on 
that  account  the  cattle  suffered  injury,  de- 
fendants would  be  liable,  Is  not  subject  to 
the  objection  ui^ed  to  It  It  simply  sub- 
mitted to  the  finding  of  tbe  jury  certain  mat- 
ters which,  if  established  by  tbe  evUenee^ 
would  render  appellants  liable.  Eaaton  t. 
Dudley,  78  Tex.  238,  14  S.  W.  683. 

12.  The  fourteenth,  fifteenth,  sixteenth, 
seventeenth,  and  eighteenth  assignmente  of 
error  are  directed  against  the  charge  of  the 
court  In  oonsldering  them  we  have  conclud- 
ed that  none  is  welt  taken,  and  that  tbe 
charge  of  tbe  court  fully  and  fUriy  pre- 
sente  tbe  law  upon  the  Issues  involved  In  tbe 
case.  We  also  overrule  tiie  remalnliif  aa- 
signmente  of  error,  wblch  oomplidn  of  tbe 
Courtis  rofnsal  to  give  certain  special  chazses 
requested  by  appellants. 

There  ts  no  exrot  assigned  which  zeqalre* 
a  reversal  of  tbe  judgment,  and  It  Is  tbere- 
tare  afflnned. 
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(Coart  of  CHtU  Appaals  ol  Teiu.  JoM  T» 

1.  Wnxa— HoLooEiLpHxo  Wnxs— BzKounon 
—Sufficiency. 
Sayles'  Ann.  Civ.  St  1807.  art  6885,  pro- 
rides  that  a  will,  ezcent  vhere  otherwise  proVld- 
ed,  shall  b«  in  writing  and  signed  bf  tb« 
testator,  and  shall,  if  not  written  by  bimselfi 
be  attested  by  witnecwes.  Article  5336  providea 
that,  where  the  will  ia  wholly  written  by  the 
testator,  the  attestation  of  the  snbserlbinf  wit- 
nesses may  be  dlspenaed  with.  A.  wrote  a  lettw 
addressed  to  another,  stating  that  be  was  going 
to  a  certain  place  to  bare  an  operation  per- 
formed, and  that  possibly  he  might  not  live,  and 
that  he  would  write  foil  particolam  as  to  the 
dispositlOD  of  his  propetty.  Sabseqaently  he 
wrote  a  letter,  addressed  to  the  same  ;>erson. 
In  which  he  directed  the  manner  of  the  disposi- 
tion of  his  property  "in  case  anything  happoied 
to  him."  HtM,  Out  the  letters  eonatltuted  a 
win. 

[Ed.  Note. — For  cases  in  point,  see  toL  4d, 
Gent.  Dig.  WUIs.  H  S86-845.f 

2L  BaIU— COHTINGINT  WHX. 

A  will,  to  become  etEectlve  only  on  the 
happeninc  of  a  eoDtiiucency,  la  a  amtingenfr 
win ;  and  In  caas  tlw  oontiniaier  does  not  axlas 
it  Is  revoked. 

[Bd.  Note^For  caaea  In  poln^  ■••  vol.  46, 
Cent  Dit.  Wills,  1  20a] 

S.  Sahs— What  CbweriruTKa. 

Where  the  happeninf  of  an  event  Is  merely 
referred  to  as  givrng  the  reason  for  the  making 
of  a  will,  the  will  is  onconditional,  while,  Iz 
tbs  testator  intended  to  dispose  of  bis  propertr 
in  case  of  the  happening  of  the  event  nams^ 
the  will  is  conditional,  and,  on  the  failnre  of 
the  event  to  happen,  there  is  no  will. 

[Bd.  Note.— For  cases  in  pcdnt,  ssa  FOL  ^ 
Cent  Dig.  WUIs,  {  20a] 
4.  Sun. 

A.  wrote  a  letter,  addressed  to  another,  aa 
follows:  "I  am  going  *  *  *  to  have  a  sor- 
gical  <qwration  performed,  *  *  •  and  po»- 
aibly  I  may  new  get  back  alive.  I  will  write 
yon  full  particulars  aa  to  what  to  do  with  my 
property."  Bubsequeotly  he  wrote:  **I  wrote 
yon   *   *   *   and  told  you  I  Intended  under- 

foing  an  operation,  and  before  doing  so  that 
woold  write  yoo  and  tell  you  what  to  do  witb 
my  stuff,  If  anything  happened  to  me."  Attet 
ezpreaaing  bis  desires  as  to  tbe  disposition  of 
his  pr(^rty,  he  said  that,  "white  I  don't  an- 
ticipate any  oaoger,  as  the  doctor  has  assured  me 
that  there  is  no  danger,  yet  there  might  be,  and 
I  think  this  will  •  •  •  explain  to  yon  my 
wishes."  Held,  that  the  will  was  contingent, 
and  it  was  not  operative  on  his  surviving  the 
operation. 

[Ed.  Note.~For  cases  In  point  see  vol.  49, 
Cent.  Dig.  Wills,  |  200.] 
B.  Savc— Revocation— StTBSSQinirr  Gondi- 

TioNAL  Witt/— Republication. 
Under  Saylea'  Ann.  Civ.  Bt  1897,  art  68S7. 
declaring  that  no  will  aball  l>e  revcdted,  eroept 
by  a  snMeqnent  wHI,  or  declaration  In  writing 
executed  In  eonfmnlty  witti^  tbe  statotes  re* 
lating  to  tbe  ezecatlon  of  wills,  a  will  la  revoked 
by  a  BiibseaQeot  incmisistont  ooodltlonal  holo- 

gaphi-:  will,  though  It  falls  because  of  the 
Unre  of  the  happening  of  the  event  named  In 
the  will,  and  most  be  republished  In  order  to  tw 
a  valid  wUl. 

[Ed.  Note. — For  cases  in  point,  aee  voL  48, 
Cent  Dig.  Wills,  H  4«MO0.I 

Appeal  from  District  Court,  Duval  Oom- 
ty ;  Btanter  Welch,  Jodga 


Consolidated  proceedings  by  Llllle  Hol- 
■chelder  and  others  and  by  J.  B.  Dongberty 
and  another  for  the  probate  of  the  will  of 
Raf  Welder,  deceased.  From  -  a  Judgment 
admitting  to  probate  the  wUl  <Aered  by  Ltl- 
Ue  Holachelder  and  others,  J.  B.  Don^iarty 
and  another  appeaL  Reversed. 

Rehearing  denied  October  4.  lOOB. 

Dougherty  &  Dougherty,  3,  O.  Luby.  and 
J.  0.  Scott,  for  aK>dIIanta.  D.  McNeill  Turn- 
er, for  appetf  ees. 

FLT,  3.  On  July  20, 1004.  Ullie  Holscbeld- 
er  applied  to  the  county  court  of  Duval  coun- 
ty for  the  probate  of  a  will  executed  Raf 
Welder,  oa  February  21,  1000,  in  which  be 
bequeathed  to  his  two  ciiUdrui,  Mary  and 
Duncan,  the  sum  of  $10  each,  to  bis  slater, 
Mary  O'Connor,  his  entire  interest  In  fala 
ftitfaer'a  estate^  and  to  Llllle  Holachelder,  thm 
Idllle  Ramey.  all  tbe  balance  of  hla  im^perty, 
consisting  of  over  20,000  acres  of  land  and 
personal  property.'  Lon  O.  HUl  and  B.  W. 
Kllpateln  were  the  Indqiendoit  ezecaton 
named  In  the  wlU.  On  Jnly  21,  1904,  Mrs. 
Mary  O'Connor  and  Jamea  B.  Dou^ierty  ap- 
plied for  the  jffobate  of  a  will  alleged  to  have 
been  aecuted  by  Raf  Weldw,  who  died  on 
F^rnary  7,  1901,  and  of  which  James  B. 
Dougherty  had  been  appointed  execntor. 
That  will  consisted  of  two  letters,  written  by 
Baf  Weldffir  to  Dons^erty,  which  are  as  ftri- 
Iowa: 

"Hebronvllle.  4—12,  1002. 

"Mr.  J.  B.  Dougherty,  Beevllle— Dear 
Sir  &  Friend :  Yours  of  yesterday  to  hand, 
and  In  reply  will  say  that  I  have  Instructed 
Mr.  Jfdin  Corrlgan  to  pay  you  over  tlie  money 
In  case  yon  made  a  settlement  He  left  here 
Tburaday  last  for  home,  and  I  presume  will 
see  you.  If  he  does  not  show  up  there,  yon 
either  send  for  him  or  draw  a  check  on  falm 
through  the  baftic,  or  yon  can  drop  him  a 
note  throng  the  post  office^  I  will  wlite 
him  myself. 

"Friend  Jim,  I  am  going  to  start  to  Mon- 
tery  to-morrow  to  have  a  surgical  opentloa 
perfonned  on  me,  and  possibly  I  may  new 
get  back  alive.  I  will  write  yon  fall  particu- 
lars as  to  what  to  do  with  my  stuff  when  I 
get  there.  The  doctors  have  said  that  it 
would  not  be  dangerous;  but,  In  case  any- 
tiling  should  happen,  I  want  yon  to  see  to 
what  I  have  left  As  I  said  to  yon  before. 
I  am  not  satisfied  with  the  way  things  are 
going.  WUl  also  Instruct  him  pay  you  bal- 
ance of  yonr  tn.  He  has  just  sent  me 
$400.0a  This,  with  what  he  pays  over  to 
you,  Is  all  I  have  received  from  him.  He 
has  never  paid  any  interest  on  the  note  what- 
ever. So.  thanking  yon  for  yonr  kindness  in 
this  matter  and  hoping  to  see  yon  again 
some  of  those  bright  days,  I  will  say  good 
bye. 

'Tour  friend,  Baf  Welder." 
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"Montenr,  ICexlco,  6-6,  1902. 

"Mr.  James  B.  Dousbertr,  Beerillfl^ 
^I^xaa— Friend  Jim:  I  wrote  Ton  aome. 
we^B  ago,  and  told  yoa  that  I  Intended  nn> 
detgolttg  an  operatltm,  and  that  before  doing 
■0  that  I  would  write  ytm  and  tell  yon  what 
to  do  with  my  staff,  In  case  anything  happen- 
ed to  me.  I  expect  to  be  operated  on  to- 
morrow, lat  I  owe  the  First  Nat'l  Bank  of 
Beerllle  $164.80,  doe  in  July,  that  I  want 
paid.  2nd.  John  0<n>rlgan  in  July  will  owe 
me  two  years'  interest  on  ttiat  note,  leu 
$822.00.  He  also  Is  to  pay  me  interest  on 
the  amount  that  was  due  last  July.  I  want 
yon  to  attend  to  it  all  for  me,  as  tiiongh  it 
was  your  own.  8rd.  I  want  you  to  flnlab 
educating  those  two  girls  of  Mrs.  Bamety's 
that  I  have  raised,  Nellie  and  Susie,  and, 
after  they  have  been  given  a  thorougb  educa- 
tion, the  remainder  I  want  it  to  go  to  my  sis- 
ter, Mrs.  Mary  O'Connor.  At  the  same  time 
I  want  you  to  compensate  yourself  for  your 
trouble.  You  will  have  to  be  careful  with 
Mr.  Corrigan  as  he  is  liable  to  becouje  In- 
Tolved.  He  owes  a  great  deal  of  money, 
while  he  has  enough  property  to  pay  out  of 
any  ordinary  trouble;  but  you  will  hare  to 
hold  the.  reins  over  him.  Now,  Jim,  possibly 
this  is  asking  too  much  of  you ;  but,  as  I 
have  known  you  from  boyhood  up  and  your 
father  before  you,  I  have  all  conQdence  In 
your  carrying  out  my  T^lsbes.  'While  I  don't 
anticipate  any  danger,  as  the  Dr.  has  assured 
me  that  th^e  is  no  danger,  yet  there  might 
be,  and  I  think  this  will  fully  explain  to  you 
my  wishes.  Tou  can  write  me  here^  on  re- 
ceipt of  this.  I  will  close,  boping^to  hear 
from  yon  soon,  and  with  beet  wishes  to  all 
inquiring  friends,  I  remain  as  ever, 

"Tonr  friend,  Baf  Welder. 

8.  Yon  can  address  yoxa  letters  to  06 
Ban  Frandsoo  street  Monterey,  N.  L.,  Mexico. 
Also  tell  Brothor  Kllpsteln  that  I  have  in- 
structed yon  to  settle  that  little  matter  at  the 
bank  and  not  to  be  uneasy.  Baf.** 

On  Angnst  17,  1904,  Mrs.  O'Connor  filed 
a  contest  to  the  application  of  Mrs.  Holscheld- 
er  to  probate  the  first  will  of  WMder,  and  by 
an  order  <tf  the  county  court  the  appUcatlonB  : 
for  probate  of  tlie  two  wills  were  consolida^ 
ed.  The  contest  of  the  will  was  made  on  the 
ground  of  undue  influence  on  the  part  of  Mrs. 
HolschtfdOT,  and  on  the  ground  that  It  had 
been  revoked  tlte  transfer  of  the  lands 
Welder  after  the  will  was  executed  and  by 
the  «ecutlon  of  a  holographic  will  entirely 
Inconsistent  with  tbs  tenns  of  the  first  wUL 
Duncan  Welder  and  Mary  Welder,  minor 
children  of  Baf  W^dsr,  through  tiieir  mottaw. 
Mrs.  Julia  D.  Welder,  filed  a  protest  against 
tlM  probat*  of  both  wills— against  the  first 
on  the  ground  of  undue  influence,  and  against 
Hw  second  on  the  ground  that  it  was  depend- 
ent on  a  contingency  which  did  not  arla& 
They  stated,  however,  that,  if  the  first  will 


was  held  not  to  hare  been  the  product  ot  un- 
due Infiuenee,  they  withdrew  all  obJectlMi* 
to  the  probate  of  the  seotmd  wilL  The  mtc- 
(Hid  will  was  admitted  to  probate  by  Una 
county  court,  and  an  appeal  was  taken  to  the 
district  oonrt,  wbow  His  first  will  was  pro- 
bated. 

[it  was  proved  that  th»  letters,  berdube- 
rore  copied,  were  in  the  handwriting  of  Raf 
Welder,  and  were  signed  him.  and  were 
duly  received  by  James  B.  Dougherty,  who 
had  them  in  his  custody  &om  the  tfme  of 
their  reception  until  they  were  filed  In 
the  county  court  Raf  Wekler  lived  about 
two  years  after  he  wrote  the  letters.  The 
requisites  of  a  wrlttra  will,  presczttied  by 
Article  5335,  Sayle«*  Ann.  CSr.  St  189T,  mie 
that  it  must  be  signed  by  the  testator,  or 
some  othw  person  by  his  direction,  and.  If 
not  wholly  written  1^  hlimeU,  most  be  at- 
tested by  two  or  more  credible  wltneasea 
above  the  age  of  14  years,  subscribing  tbeir 
names  thereto  In  the  presence  of  the  testa- 
tor. Where  the  will  is  wholly  written  by 
4iie  testator,  the  attestation  of  the  sabacrlb- 
Ing  wllzieeses  may  be  dispensed  with.  Ar- 
ticle5888.  ■  The  letters  written  by  Baf  Welder 
to  J.  B.  Dou^erty  have  the  essentials  nec- 
essary to  constitute  a  wlJI  under  the  stat- 
ute, and,  unless  the  will  was  to  take  effect 
only  upon  the  fatal  termlnatton  of  tlie  09- 
eratlon  referred  to  therein,  it  should  bave 
been  probated  by  the  district  court. 

A  win  which  is  to  become  effective  only 
vpon  the  happening  of  a  contlngeD^  Is  a 
ctmtingent  will,  and  in  case  the  contingency 
does  not  arise  Is  by  the  failure  of  the  hap- 
pening of  the  event  annulled  and  revoked. 
There  are  numerous  cases,  Br^Hrt*  and 
American,  involrlng  the  construction  of  wills 
in  which  contingencies  were  express^  for 
it  seems  to  be  very  common  for  ttMiae  un- 
learned In  the  law,  who  write  tb^  own 
wills,  to  do  BO  under  the  Influence  of  the  fiear 
or  expectation  of  Imminent  peril  and  comve- 
quent  death ;  but  an  infallible  guide  for  their 
construction  Is  diflQcult  to  be  evolved  there- 
from. The  current  of  modem  antbority. 
however,  seems  to  be  that,  if  the  happeoLn^ 
of  the  event  la  maely  reared  to  as  giving 
the  reason  or  inducement  for  the  making  of 
the  will,  it  be  held  unconditional ;  bnt,  if  H 
appears  that  the  testator  Intended  to  dis- 
pose of  his  property  in  case  of  the  happing 
of  the  named  event,  then  It  will  be  held  to 
be  conditional.  The  rule  Is  thus  stated  in 
the  case  of  French  v.  Frcndi,  14  W.  Va. 
"It  seems  that  it  Is  now  an  established  prin- 
ciple that,  while  a  person  may  make  a  condi- 
tional will,  his  int^tion  to  do  so  must  ap- 
pear clearly.  The  question  is  wbetiber  tbe 
contingency  is  referred  to  u  tbe  reason  or 
occasion  for  making  the  disposition,  or  as 
the  condition  upon  which  the  di^osltian 
is  to  beonne  opwatlTe.**  In  ttiat  case  Hat 
words  used  by  Ibe  teatator  were:  *M 
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all  men  know  ber^y  tbat  if  I  set  dnnrneS 
this  morning,  March  7,  1872,  I  twcpieatb 
all  my  property,  personal  and  real,  to 
my  beloved  wife,  Florenoe.'*  He  waa  about 
to  so  on  a  Joom^,  and  had  to  crow 
ft  BwoUen  stream.  He  was  not  drowned» 
bot  llTed  tm  three  years  thereafter.  The 
court  held  that  the  will  was  not  con- 
dtti<maL  In  the  case  of  Eaton  t.  Brown, 
decided  by  the  C!ourt  of  Appeals  of  the  Di8< 
trict  of  Columbia,  and  reported  in  56  Cent. 
Law  J.  No.  9,  the  testatrix  used  the  toUow- 
tng  words:  "I  am  going  on  a  Journey  and 
may  not  ever  return;  and,  if  I  do  not,  this 
Is.  my  last  request"  It  was  held  that  the 
will  was  a  conditional  one,  and,  as  the  mak- 
er of  It  did  return,  it  was  not  eflectlTe.  The 
following  cases  are  cited  as  sustaining  the 
dedslon:  Parsons  v.  Lanoe,  1  Ves.  Sr.  190; 
Sinclair  v.  Hone,  6  Ves.  Jr.  007 ;  In  re  Winn, 
2  Perry  &  Davison,  47;  Roberts  v.  Roberts, 
8  Jnr.  (N.  B.)  220;  In  re  John  Porter,  U  R. 
2  Perry  &  DavlBon,  22;  In  re  Robinson,  I*. 
R.  2  Perry  St  Davison,  171 ;  I<lndsay  t.  Lind- 
say, L.  R.  2  Ferry  &  DavlB<m,  449;  In  re 
Ward,  4  Hazard,  176;  In  re  Todd.  2  Watts 
A  S.  (Pa.)  145;  Morrow's  Appeal,  116 Pa. 440, 
'9  Atl.  060,  2  Am.  St  Rep.  616;  Wagner 
V.  McDouald,  2  Har.  &  J.  846;  Maxwell  r. 
Maxwell.  8  Mete.  (Ky.)  101 :  Dougherty  T. 
Doughraly.  4  Mete.  (Ky.)  25;  Robnett  t. 
Ashlock,  ^  Mo.  171;  Magee  v.  McNeill,  41 
Miss.  17,  90  Am.  Dec.  354. 

In  most  of  the  cases  holding  wills  depend- 
ent  on  the  happening  of  the  condition  named, 
the  words  "if  I  never  get  back,"  referring  to 
a  certain  Journey,  or  "should  anything  b^p- 
pen  to  me,"  referring  to  a  particular  time  or 
event)  were  used.  In  this  case  the  words 
were:  Triend  Jim,  I  am  going  to  start  to 
Monterey  to-morrow,  to  have  a  sui^cal  opera- 
tion performed  on  me,  and  [Xiisslbly  I  may 
never  get  back  alive.  I  will  write  you  full 
particulars  as  to  what  to  do  with  my  stuff 
when  I  get  there.  The  doctors  have  said 
fbat  It  would  not  be  dangerous ;  bnt,  in  case 
anything  should  luppen,  I  want  you  to  see 
to  what  I  have  1^**  That  was  tlie  language 
of  the  first  letter;  and  in  the  second,  in 
which  disposition  is  made  of  his  property* 
he  said:  "I  wrote  yon  some  we^  ago,  and 
told  yon  that  I  Intraded  nndergoing  an  (^>erft- 
tlon,  and  that  before  dtdng  so  that  I  would 
write  yon  and  tell  you  what  to  do  with  my 
stuff,  in  case  anything  happened  to  m&  I 
expect  to  be  operated  on  to-morrow."  Atta 
expreaalBg  his  desires  as  to  the  disposition 
of  his  property  he  again  said:  "While  I 
dtmt  anticipate  any  dangw,  as  Un  Dr.  has 
assnred  me  that  there  is  no  danger,  yet 
tbore  might  be,  and  I  think  this  wUI  fully 
«plain  to  you  my  wishes."  We  think  the 
words  of  the  letter  Indicate  clearly  that  It 
was  written  merely  as  an  expedient .  In  case 
of  death  resulting  from  the  operation.  In 
both  letters  he  desires  certain  things  done 


"in  ease  anything  happened.**  evidently  In 
connection  with  the  operation.  Hie  words 
bring  It  clearly  wltbtn  the  purview  ot  cases 
holding  that  the  wills  were  contingent  on 
the  happening  of  certain  events.  Korrow'B 
Appesl  (Pa.)  8  AtL  660,  2  Am.  St  Bep.  616.  in 
wlilch  the  authorities  are  cited. 

Although  the  second  will,  as  evidenced  by 
the  letters,  afterwards  became  of  no  effect, 
because  of  the  failure  ot  the  happening  of 
the  contingency  on  which  it  was  based,  it 
was  a  valid  will,  which  was  utterly  Incon- 
sistent In  the  disposition  It  made  of  the  prop- 
wty,  with  the  disposition  ot  the  pnq>erty 
made  in  the  first  wilL  It  evidenced  In  no 
uncertain  way  that  It  was  the  desire  of  the 
testator  to  revoke  the  former  will;  and,  if 
it  was  a  compliance  with  the  terms  of  the 
statute  In  regard  to  the  revocation  of  wills.  It 
destroyed  the  first  will  the  moment  it  was 
published,  regardless  of  Its  being  afterwards 
annulled.  No  matter  what  may  have  been 
the  intention  of  the  testator  as  to  his  will  be- 
ing contingent  on  the  result  of  the  surgical 
op^ation,  the  desire  to  vevoikB  his  former 
vrlll  was  evident  and  that  desire  could  not 
have  been  dependent  on  the  result  of  the  oper- 
ation. He  may  have  C(Hicluded  that  if  he 
recovered  from  the  operation,  he  cotfld  carry 
into  execution  the  disposition  of  his  property 
in  the  way  he  Indicated  In  bis  lettm;  but 
b^  had  annulled  his  former  will,  and  nothing 
but  a  republltatlon  of  it  could  give  It  valid- 
ity again.  It  Is  true  that  in  common-law 
courts  of  England  the  earliest  will,  which 
had  been  revoked,  bnt  never  actually  de- 
stroyed, was  presumed  to  have  been  revived 
by  the  destruction  or  revocation  of  the  re- 
voking will,  even  though  it  liad  nevw  been 
republished;  and  a  dlstincti<ni  has  been 
made  In  aome  eases  between  the  revival  of 
a  will  revoked  by  the  inconsistent  dlsposi- 
UOD  of  the  property,  contained  in  a  subse- 
quently executed  will,  and  a  will  revised  I9 
an  express  revocation  clause  In  a '  snbse* 
quent  will.  Colvin  v.  Worfbrd,  20  Hd.  857; 
Gheever  v.  Nortti  (Hlch.)  64  N.  W.  4S5.  37 
L.  B.  A.  661,  08  Am.  St  Bep.  489;  Other 
eases,  however,  deny  the  existence  of  any 
distinction  betweok  wills  which  do  and  those 
which  do  not  contain  express  clauses  ot  rev- 
ocation, so  far  as  the  revival  of  undestroyed 
prior  wills  is  concerned.  Reese  v.  Ports- 
mouth  Probate  Court  9  B.  X.  434;  Boudlnot 
V.  Bradford,  2  Dall.  268, 1  L.  Ed.  376 ;  1  Jar- 
man,  336;  Lonea  v.  Lones  (Cal.)  41  Pac.  771; 
Eunls  V.  Smith,  55  U.  B.  400,  14  L.  Ed.  472; 
Barker  v.  Bell.  46  Ala.  216 ;  Brown  v.  Cross- 
ley.  69  Ind.  203;  Smith  v.  McCbeaney,  15 
N.  J.  Eq.  358;  Toumolr  v.  Toumoir,  12«La. 
19 ;  Ludlum  v.  Otis,  16  Hun,  410 ;  Clarke  v. 
Ransom,  50  Cal.  595;  Newcomb  v.  Webster. 
113  N.  Y.  191, 21  N.  B.  77.  This  question 
has  never  been  directly  passed  upon  In  Texas, 
although  it  has  been  held  that  the  destruc- 
tion of  a  second  will  containing  an  express 
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revocatl<m  of  all  fbrmer  wUls  will  not  have 
the  effect  of  reviTlng  the  flrst  frill.  Bawea 
T.  Nichols,  72  Tex.  481,  10  a  W.  668,  2  L. 
a.  A.  868.  That  dedshm  goea  further,  and 
holds  that  a  written  declarattcm,  properly 
executed,  aa  ^Eectnally  rercAea  a  will  from 
the  date  of  Its  ezecatlon  as  doea  tta  deatmo* 
tlon. 

There  was  a  conflict  of  oplolon  in  England 
as  to  whether  the  destruction  of  a  will, 
which  had  revoked  a  former  will,  either  ex- 
pressly or  by  Implication,  would  revlTC  the 
former  will;  the  old  common-laT^  courts 
holding  that  In  either  case  the  flrst  will 
would  be  rerlved,  and  the  ecclesiaftlcal 
courts,  which  bad  Jurisdiction  of  wills  dis- 
posing of  personally,  held  that  In  either  case 
the  intention  of  the  testator  ahould  control. 
The  doctrine  of  the  latter  Is  thus  stated: 
"The  legal  presumption  is  neither  adverse 
to  nor  in  favor  of  the  revival  of  a  former  un- 
canceled, upon  the  cancellation  of  a  later 
revocatory,  will.  Having  furnished  this 
principle,  the  law  withdraws  altogether,  and 
leaves  the  question  as  one  of  Intention  purely, 
and  open  to  a  decision  ^ther  way,  solely  ao 
cording  to  facts  and  drcumstancea."  Usticke 
V.  Bowden,  2  Addams  (Eng.  Bccle.)  116. 
With  the  exception  of  New  Jersey  and  Con- 
necticut, it  Is  the  American  rule  ttiat  the  de- 
struction of  a  later  will,  containing  an  ex- 
press revocation  of  a  former  one,  will  not 
revive  the  older  will.  But,  aa  hereinbefore 
Indicated,  there  is  a  conflict  of  opinion  as  to 
whether  the  destruction  or  cancellation  of  a 
later  will  which  has  no  express  revocation 
clause  in  it,  but  merely  reveres  by  Implica- 
tion, will  rerive  the  revoked  will.  In  those 
cases  making  a  distinction  between  an  ex- 
press revocation  and  one  by  InipUcatlon,  it 
la  argued  that  the  express  revocation  takes 
place  at  once,  la  Immediate  and  absolute,  but 
that  In  the  other,  the  revocation  being  only 
implied.  If  it  la  destroyed  by  Its  author  It 
never  takes  effect  Bcott  t.  Fink  (Mich.)  7 
N.  W.  790;  Cheever  t.  North  (Mich.)  64  N. 
W.  4SS,S7L.B.A.661.68  Am.  Bt  Bap.  480. 
We  do  not  aee  Hie  force  In  that  dlaUnctlon. 
The  only  reason  why  the  ocpresa  revocatlfm 
takes  ^ect  at  cmce  la  becanaa  it  abows  b» 
yond  doubt  that  snch  was  the  dealre  and  In- 
tratlon  of  tlie  testator;  bat  does  express 
positive  language  make  it  any  plainer  tibat  a 
revocation  la  dealred  than  a  dl^Kialtlon  of 
the  whole  property  In  a  way  utterly  haom- 
sistent  with  that  in  the  former  will  wonld 
do?  The  testator  in  this  case  heaneathed 
hla  pn^terty  to  <me  who  had  no  claims  upon 
his  bounty.  He  made  anotbw  will,  giving 
Ida  entire  property  to  other  and  dlffermt 
persons,  the  bnlk  of  it  to  a  beloved  sister. 
The  revocation  would  be  as  forcible,  dear, 
and  explicit  as  tboi^  he  had  reiterated  in 
language  faia  desire  to  reT<^e  the  former 
wUL  If  the  revocatl<Mi  expressed  in  words 
should  take  place  at  tmce,  why  should  not 


tiie  one  based  on  acts  too  dear  to  be  mis- 
understood take  ^ect  at  once?  Baf  Welder, 
neariy  a  month  beftwe  be  wrote  to  Dougherty 
as  to  the  dlsposttlim  he  dealrad  to  be  made  of 
his  property,  had  in  mind  a  change  in  tbe  wiU 
made  In  1900,  for  be  aays:  "I  may  never  get 
back  alive,  I  will  write  yon  full  particulars 
as  to  what  to  do  with  my  stuff."  If  he  had 
not  contemplated  a  change  in  his  will,  there 
could  have  been  no  necessity  for  so  writing. 
In  tbe  last  letter  he  wrote  he  ^Ktke  of  his 
former  letter  In  regard  to  the  diaposltioD  of 
his  property,  and  then  proceeded  to  dispose 
of  It  In  a  manner  utterly  Inconsist^t  with 
a  lai^  portion  of  the  former  wilL  Nothing 
waa  left  to  Mrs.  Holscheld^r  in  the  last  will, 
while  In  the  flrst  the  bulk  of  the  pn^ierty 
waa  bequeathed  to  her.  He  could  not,  had 
be  said  so  in  the  most  forcible  language, 
have  shown  a  stronger  desire  of  depriving 
Mrs.  Holscbeldar  of  any  interest  in  tbe  iH-op- 
erty  that  she  could  get  from  the  former  wilL 
The  moment  that  he  sent  It  to  James  B. 
Dougherty  he  had  published  It,  and  it  was  a 
live,  active  will.  It  is  true  that  It  d^>ended 
for  its  future  vitality  upon  the  happenlnc  ot 
a  certain  contingency;  but  if  it  had  am- 
talned  an  express  revocation  of  tbe  former 
will,  the  weight  of  authority  la  to  the  effect 
that  the  former  will  would  be  revoked, 
whether  the  contlogracy  happened  or  not, 
and  we  can  see  no  reason  why  a  reroeatloa 
by  inconsistent  diqioaltlon  of  property  wonld 
not  have  the  same  ^ect 

In  the  case  of  Williams  Mllea,  M  N.  W. 
706,  62  L.  B.  A.  888.  ttw  snUeet  ODder  in- 
vestigation wu  considered  by  tbe  Siqirema 
Court  of  Neteaska,  and  the  fbDowlng  conclu- 
sion readied:  *'Bnt  the  Btrong  tendency 
In  the  United  States  Is  to  follow  the  rule  of 
the  Bngllsh  ecclesiastical  eonrta,  and  bdd 
that  If  the  testator  destn^  a  sabseqaait 
will,  revoking  a  former  one  tAtba  exjpnaOr 
at  by  Implication,  sudi  act  of  Ita^  wUl  not 
revive  the  fUmer  wllL  In  re  Ooald*s  WIU. 
72  Tt  816,  47  AtL  1082;  McOInie  r.  Mc- 
Clure,  86  Tenn.  173,  6  8.  W.  44;  Harwdl  t. 
Lively,  80  6a.  815,  76  Am.  Dee.  049;  B»- 
baxum  T.  Walcot;  1  How.  936,  m  Am.  Dee. 
681;  1  Woemer,.  Probate  and  Adndnistra- 
timi,  I  61.  Following  tbe  Bngll  A  act  ot  1837. 
the  statutes,  wherever  this  snblect  has  been 
dealt  with  1^  legtelatlon,  are  all  against  tiia 
doctrtne  of  cmstructlve  revival  ot  the  prior 
wlU.  H;ence  we  may  well  r^ard  Lovd  BCans- 
fleld'a  rule  aa  disapproved,  and  the  doctrtaa 
of  the  ecclesiastical  courts  aa  vindicated. 
Preferring  the  latter,  we  think  the  mla 
should  be  to  look  to  tbe  Intontkm  of  tbe  testa- 
tor in  every  case.  Whether  Ihe  former  win 
la  revived  depends  npcm  hla  Intoition,  wbkh 
is  to  be  deduced  from  all  the  drcumatancesL" 
These  views  are  fully  sustained  1^  Pickens  v. 
Davis,  134  Mass.  46  Am.  Bep.  822,  and 
Williams  V.  Williams  (Mass.)  8  N.  E.  424. 
In  the  case  of  Gould's  WIU  (Tt)  47  AtL 
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1062,  it  was  said:  "The  most  reasoiutble 
rule  tbat  can  be  formtilated  makes  tbe  qnee- 
tloii  of  revival  depend  iqmn  the  Intention 
4>r  tbe  testator  at  tlie  time  of  tbe  destnictlon 
«f  tbe  revoking  will.  ▲  ia«suiDpti(»i  does 
not  arise  from  that  act  akme  tbat  it  was  the 
Intention  to  reinstate  the  formw  will.  Tb^ 
fact  that  be  once  raperseded  that  will  by 
anothw,  on  acconnt  of  dianged  conditions 
of  bis  estate,  at  changed  drcronstances  of 
persons  who  were  dq[)endmt  upon  him,  tends 
to  repel  rach  a  presnmptlon.'*  In  this  case 
Raf  Welder  wrote  a  holographic  will  which, 
by  a  dlq>o«ltlon  so  r^ngnant  to  tbat  dlspoel- 
ti<m  made  of  the  property  in  the  will  weea- 
ted  in  IBOO,  was  to  all  Intents  and  puposes 
a  foil  revocation  of  It  He  soit  that  wlU  to 
his  trusted  attorney  and  friend,  and  he  must 
have  known  that  it  was  in  bis  custody,  and 
yet  be  made  no  effort  to  destn^  it  It  may 
t»e  said  In  this  connection  tbat  he  made  no 
effort  to  destroy  Ibe  first  wUI  dtber;  but 
It  was  shown  that  It  wAs  not  in  bis  posses- 
sion, but  In  that  of  Mis.  Holscbelder,  who 
kept  it  securely  In  tbe  safety  vault  of  a  bank. 
If  it  was  his  deliberate  tnteat,  as  evidenced 
by  the  making  and  pubUsbing  of  the  holo- 
graphic will,  to  ren^  tbe  first  will,  that  lur 
teatlon,  if  not  shown  to  have  afttfwards 
been  changed,  should  be  carried  Into  execu- 
tion, even  dough  it  carried  with  it  the  pre* 
■nn^itifm  tiiat  be  wished  to  die  intestate 
It  would  not  bare  been  unnatural  if  be  had 
deliberately  made  Up  bis  mind  to  die  in- 
testate and  pennit  his  estate  to  descend  as 
tbe  law  directs  tbat  a  father's  estate  shall 
descend  in  case  of  intestacy. 

It  has  been  held  that  whoe  wills  were 
denied  pn^tb  on  scoount  of  having  beoi 
obtained  through  undue  Influence  and  be- 
cause not  ocecnted  as  provided  by  statute, 
tiugr  could  not  be  used  to  show  revocation 
because  void  In  tote,  and  this  would  vitiate 
the  revocation  as  well  aa  other  parts  of  tbe 
will.  But  the  holographic  will  In  this  case 


is  not  a  void  instrumoit;  but  one  ^t  has 
lost  its  disposliv  power  because  based  on  a 
contingency  which  did  not  happen.  It  Is  at 
least  a  "declaration  In  writing,"  executed 
with  the  formalltleB  reaulred  of  holographic 
wills,  and  tbe  intention  Is  plain  to  divert 
the  pn^Mrty  fnnn  Mrs.  Holsdtielder,  and 
as  evincing  sudi  Intention  Is  Intimate  evl- 
d«ice  to  go  before  a  jury.  Dudley  t.  Gates, 
(Mich.)  88  N.  W.  97,  PU^mu  v.  Davis.  1^ 
Mass.  2B2,  40  Am,  Rqp*  8S2.  As  said  In  tbe 
last-named  case:  "Blnce  the  uksctment  of 
the  Bngllsh  statute  of  wills  [St  7  Wm.  IV 
&  1  Vict  c  26,  I  22],  the  decisions  In  all 
courts  have  been  uniform  that,  aftor  tbe 
execution  of  a  aubsequoit  will  wbi<[^  con- 
tained an  express  revocation,  or  which  by 
reason  of  Inoonslstrait  loroTislmis  amounted 
to  an  Implied  revocation,  of  a  former  will, 
such  former  will  would  not  be  revived  by  tbe 
cancellation  or  destruction  of  tbe  later  one." 
la  article  S887,  Sayles*  Gtv.  Ann.  St  1897,  it 
is  provided  tbst  "no  will  in  writing,  made  in 
conformity  with  the  preceding  artldes,  nw 
any  clause  thereof  or  devise  tber^  shall  be 
revoked  except  by  a  subseguent  will,  codicil, 
or  declsratlon  in  writing,  uecuted  wltii  like 
fbrmallties,  or  by  tbe  testator  destn^Ii^. 
canceling,  or  obliterating  the  same,  or  caus- 
ing it  to  be  done  in  his  preesice."  The  ex- 
ecutUm,  therefore,  of  a  subsequent  will,  a 
codicil,  or  declaration  in  writing,  has  the  ef- 
fect to  annul  and  teroke  a  former  will,  and 
tbat  revocation  would  take  place  upon  the 
publication  of  tbe  paper,  regardless  of  what 
ml^t  afterwards  become  of  it,  and  a  re* 
publication  of  the  torm«:  will  would  be  nec- 
essary to  give  It  vitality,  no  matter  whether 
the  later  will  wu  destroyed  or  became  In- 
tqiwrativa  This  doctrine  Is  sustained  by  the 
wel^t  of  BngUsb  and  American  authority. 

Because  tbe  court  erred  in  not  permitting 
tbe  lottos  of  Baf  Welder  to  be  used  as  evi- 
dence, tbe  Judgment  Is  reversed,  and  the 
cause  remanded. 
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HOLLIMOSWORTH  T.  NATIONAL  BIS- 
CUIT CO. 

(KuiBu  Oltj  Goort  of  Appeals.  MlMOorL 

Jane  28,  1906.) 

1.  liABTD  AMD  SkSVAKT— IHJTTBT  TO  SSBT- 
ANT— DXTKOTITB  APFLIANOn— NSOUaBKCK. 

A  serrant  was  injured  by  the  ezploBion  of 
a  copper  kettle  while  used  by  him  in  manu- 
{acturlac  candy.  He  had  16  years'  experience 
In  the  work,  utd  was  in  cba^  of  the  kettle, 
dettfmlning  for  himself  the  manner  of  mak- 
ing the  candy,  the  heat,  and  the  time  necessary 
to  make  it.  The  kettle  had  been  relined  three 
years  befture  the  accident,  and  linings  were  sup- 
pOMd  to  last  ten  years.  He  knew  of  a  defect 
in  the  lining  withont  reporting  the  same  to  the 
master.  There  was  no  negligence  in  the  origi- 
nal purchase,  nor  in  the  purchase  of  the  new 
lining,  whiok  the  master  had  put  in.  Heid 
insnffldent  aa  a  mattw  of  law  to  show  aetlcm- 
able  negligence  on  the  mastn's  part 

2.  SaJIK— iNSPECTIOIf. 

An  experienced  servant,  who  knows  of  the 
methods  employed  by  the  master  In  inspecting 
the  appliances  nsed,  cannot  recover  for  an  in- 
jnry  received  by  reason  of  a  defect  in  the  19- 

frUance,  tiiongh  a  diiterent  manner  of  conduct- 
□g  the  business  would  have  been  less  danger- 

OOB. 

(Ed.  Note. — For  eases  in  point,  see  voL  84, 
Cent  Dig.  Maatw  and  Savant,  fi  683.} 

Appeal  from  Circuit  Gonrt,  Jackson  Coun- 
ty; 8.  O.  Donglass,  Jndge. 

Action  1^  Benjamin  F.  HolUnssworth 
against  the  National  Biacnit  Company. 
From  ft  Indgment  few  plaintiff,  d^ndant 
appeals.  Rerersed. 

Rehearing  denied  October  2,  1905. 

Harkleas,  Crysler  &  Hlated,  for  ai^lant 
Bird  &  Pope,  for  respondent 

ELLISON,  J.  The  plaintiff  was  engaged 
in  making  candy  for  the  defendant  by  boil- 
ing the  ingredients  In  a  copper  vessel  with 
steam  beat  The  vessel  »:ploded  and  threw 
the  hot  candy  over  plaintiff,  whereby  he 
was  severely  injnred.  He  bronght  this  ac- 
tion, charging  tliat  the  vessel  was  old,  worn, 
and  defective,  and  was  therefore  unsafe. 
He  recovered  Judgment  In  the  trial  court 

The  vessel,  called  a  "kettle,"  was  about 
82  inches  across  the  top  and  about  20  Inches 
deep,  and  it  assumed  an  oval  shape  at  the  bot- 
tom. It  was  composed  of  two  sheets  of  cop- 
per, one  outside  and  the  other  inside,  called 
the  "lining."  These  were  a  short  space 
apart,  and  in  the  space  thus  left  between  the 
two  ateam  was  passed  around  and  under 
the  Ingredients  out  of  which  the  candy  was 
made  The  steam  was  admitted  through  a 
pipe  and  valve  on  one  side  of  the  vessel,  and 
was  let  out  at  an  exhaust  valve  on  the 
other  side.  Thus  the  candy  was  boiled  by 
ateam.  It  was  usual  to  heat  the  candy  In 
boiling  to  about  2C5  degrees.  At  the  time  In 
question  plaintiff  had  boiled  the  candy  about 
20  minutes,  when  it  was  ready  to  be  taken 
out  and  put  into  what  was  called  the  "beat- 
er." He  found  that  the  beater  could  not  be 
used  at  that  moment  ao  he  shut  off  both  th< 
artmlttlni  and  exhaust  valves.  These  r*> 


mained  shut  off  for  about  five  minutes,  which 
caused  the  candy  to  cool  down  several  de- 
grees. Wishing  to  bring  It  up  to  the  point 
it  had  reached  when  he  shut  off  the  Tftlves, 
he  partly  <qpened  the  exhaust  valve,  giving 
it  two  or  three  turns,  ten  or  twelve  being 
necessary  to  a  full  opening,  and  opened  the 
admitting  valve  by  giving  it  three  turns. 
When  he  did  this  the  expl<Mion  took  place 
which  Injured  him.  Plaintiff  was  a  man 
of  16  years'  experience  In  the  work,  and  had 
had  charge  of  the  kettie  for  more  than  a 
year,  determining  for  himself  the  manner 
of  making  the  candy,  and  the  beat  and  time 
necessary  to  make  it  ready  for  the  beater. 
He  had  an  assistant  or  helper  under  him. 
The  kettle  had  been  used  for  some  years, 
but  had  been  relined  about  3  yean  previous 
to  the  accident  Linings  were  supposed  to 
last  10  or  12  years.  There  was  testimony 
tending  to  show  that  at  one  or  two  points 
where  the  kettle  was  riveted  bubbles  appear- 
ed In  tiie  candy  when  It  got  up  to  that  h^bt 
In  the  kettle.  Plaintiff  had  noticed  these, 
bat  never  examined  for  the  cause,  and  paid 
no  attention  to  it  He  did  not  complain  of 
it,  nor  ask  that  It  be  r^»aired.  He  g»ieral- 
ly  cooked  In  a  day  from  10  to  12  "batches." 
of  about  86  pounds  each,  and  It  was  his  duty 
to  clean  the  kettie.  He  testified  that  he  did 
not  know  of  defendant  ever  baring  the  ket- 
tie inspected.  So  for  as  be  knew,  the  de- 
fendant did  not  inspect  the  kettie,  except 
what  might  be  made  by  looking  at  It 

It  is  apparent  that  plaintiff  ia  without  any 
legal  standing,  and  should  not  have  had 
Judgment  In  the  trial  court  He  was  prac- 
tically his  own  master  in  managing  the  ket- 
tie. He  himself  made  out  in  testimony  that 
he  was  In  sole  charge  thereof.  He  -wmm  aa 
completely  in  control  of  the  kettle  as  the 
ordinary  domestic  is  of  a  cooking  stove  up- 
on which  dally  meals  are  prqtared.  He 
testified,  and,  Indeed,  that  seems  to  be  one 
cause  of  his  complaint  that  defendant  had 
no  one  to  come  and  Inspect  the  kettle  or  to 
look  after  it  during  the  whole  time  that  be 
used  It  Aa  already  stated,  he  had  been  m- 
gaged  In  such  woik  for  IS  years,  and  most 
have  known  that  he  was  expected  to  have 
sole  charge  of  It  The  part  which  waa  af- 
fected by  the  explosion  had  not  been  in  use 
a  great  length  of  time,  certainly  not  long 
enough  to  show  negligence  from  men  con- 
tinued use.  He  testified  tiiat  there  was 
a  defect  which  had  begun  to  make  Its  ap- 
pearance by  causing  bubbles  In  the  candy 
at  certain  times,  but  as  before  stated,  sd- 
mlts  that  he  did  not  report  It  nor  ask  that 
it  be  repaired,  though  be  casually  spoke 
of  It  to  a  steam  fitter  In  the  building. 

The  only  charge  of  negligence  left  to  the 
plaintiff  after  the  court's  Ins  tractions  were 
given,  and  which  Is  now  relied  uptm,  ta  that 
the  kettie  was  "old,  ^om,  and  thin."  and  that 
It  was  known  to  the  defendant  or,  it  not 
known,  it  could  have  been,  had  onunary 
care  In  oba  erring,  Inq^ecting;  and  rq^airing 
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the  kettle  been  observed.  There  Is  no  charge 
nor  pretense  ot  negligence  In  the  ordinal 
purchase,  nor  In  the  new  lining  which  de- 
fendant bad  pat  In.  Evidence  In  plaintiff's 
behalf  showed  that  a  lining  wonld  be  ex- 
pected to  last  10  or  15  years,  when  this  had 
only  been  In  use  2  or  3  years.  But  It  Is  in- 
sisted that  there  was  no  proper  inspection 
system  adopted  by  defendant.  The  mode  of 
Inspection  was  not  by  any  specific  test  of  the 
strength  of  the  kettle,  but  was  merely  that 
made  by  observation  by  defendant's  fore- 
man as  be  passed  around  the  apartment  All 
this  was  known  to  the  plalntUT,  for  he  ex- 
plicitly states  that  there  was  no  other  In- 
spection made  within  his  knowledge  at  any 
time  during  his  employment  It  la  a  fa- 
miliar law  that  a  "master  may  conduct  bis 
business  in  his  own  way,  and  the  servant, 
knowing  the  hazards  of  his  employment  as 
the  business  Is  Mmducted,  Impliedly  waives 
the  right  to  compensation  for  Injuries  re- 
sulting from  causes  Incident  thereto,  though 
a  different  method  of  conducting  the  busi- 
ness would  have  been  less  dangerous." 
Bradley  v.  Ry.  Co.,  138  Mo.  302,  39  S.  W. 
783;  Howard.  V.  Ry.  Co.,  173  Mo.  524,  78 
8.  W.  467;  Glasscock  t.  Swofford,  106  Mo. 
App.  657,  80  S.  W.  364;  Harrington  v.  Ry. 
Co.,  104  Mo.  App.  663,  78  8.  W.  662.  A 
perusal  of  the  evidence  fails  to  disclose 
any  showing  of  negligence  as  regards 
a  complainant  sucb  as  plaintiff  has  shown 
himself  to  be.  Nothing  was  concealed  from 
him.  No  assurances  were  given  to  him,  and 
no  complaints  made  by  him.  His  long  ex- 
p^ence  and  extended  knowledge  In  the 
use  and  operation  of  kettles  of  this  charae- 
ter  leave  him  without  any  just  ground  of 
complaint. 

The  Judgment  will  be  reversed.  Ail  con- 
enr* 


NELSON  V.  METROPOLITAN  ST.  RY.  GO. 
(Kansas  City  Court  of  Appeals. .  Miaaouri. 
June  26,  1905.) 

1.  APFEAIr-HAUCLXBS  DbKOK— VABIAKCE. 

Where,  In  an  action  against  a  street  rail- 
road  company  for   injuries  to  a  passenger, 

filaintifl  alleged  that  while  she  was  dismount- 
Dg,  and  before  she  had  sufficient  time  to  do  so 
safely,  the  car  was  negligently  started  with  a 
sudden  Jeik  and  at  a  rapid  rate  of  speed.  HM, 
that  the  allegations  as  to  the  manner  of  start- 
ing the  car  were  not  essential  to  the  cause  of 
action,  so  that  failure  to  prove  them  was  not 
caose  for  reversal,  under  Rev.  St.  1899,  U  656, 
796,  prodding  that  no  varlaiiee  shall  be  deemed 
material,  onless  it  has  actually  misled  the  ad- 
verse party,  and  that,  where  the  cause  of  action 
ia  unproved  In  its  entire  scope  and  meaning, 
it  sh^l  not  be  deemed  a  case  of  variance,  but 
a  failure  of  proof. 

2.  Oabbibbs — Meabubi  of  Cabbieb's  Dutt. 

Street  railways  are  common  cairiera,  and 
Bust  employ  the  highest  degree  of  can  to  mvaU 
injury  to  their  jwssengers. 

[Eld.  Note. — For  cases  In  point,  see  voL  8, 
Cent.  Dig.  Oarriers,  H  1087, 1089-1091.] 


8.  Sahb— ConnnirAiioB  or  Rklatioit. 

The  relation  of  carrier  and  passenger  con- 
tinues until  the  time  the  latter  leaves  the  train, 
BO  that  it  Is  the  duty  of  the  carrier,  not  only  to 
saf^  carry  iha  passenger,  but,  when  his  des- 
tination Is  reached,  to  keep  the  train  stationary 
while  be  is  alighting. 

[Ed.  Note. — For  cases  in  point,  see  voL  9, 
Cent.  Dig.  Carriers,  Si  1228,  1228^.] 

4.  Sakb— Aliobtino  mat  Bnsct  Cab-Dutt 

or  COHDUCTOB. 

A  street  car  conductor  Is  required,  in  the 
exercise  of  due  earfc  to  look  to  see  if  passengers 
ore  in  the  act  of  alighting  before  he  starts  bis 
car,  though  the  car  nas  been  stationary  for  a 
reasonable  length  of  time  to  permit  passengers 
to  alight. 

[Ed.  Note. — ^For  eases  In  point,  ass  voL  9, 
Oent.  Dig.  Carrisn.  H  1228.  mBHJ 

5.  Sun— IifSTBVcrrons. 

In  an  action   against  a  street  railway 

company  for  Injuries  alleged  to  have  been 
caused  by  the  sudden  starting  of  the  car  as 
plaintiff  was  dismounting  therefrom,  an  In- 
struction predicating  plaintifTs  right  to  recover 
upon  proof  that,  while  the  car  was  standing, 

{ilaintifE  took  a  position  upon  the  back  plat- 
orm  for  the  purpose  of  stepping  off,  and  that, 
while  in  that  position  and  before  she  had  suf- 
ficient time  to  get  off,  the  defendant's  servants 
suddenly  caused  tiie  car  to  be  started,  did  not, 
when  considered  with  another  instruction  for^ 
biddine  a  recovery  If  plaintiff  stepped  from  the 
car  after  ft  started,  authorise  a  finding  for 

filaintiff,  notwithstanding  the  jury  might  be- 
leve  that  she  did  not  attempt  to  step  from  Qie 
car  until  after  It  had  startea. 

6.  Damages  —  Pebsonal  Injubixs  — Futube 
suffebino. 

In  an  action  for  personal  Injuries,  plain- 
tiff may  recover  damages  for  pain  wbidi  will  be 
suffered  In  the  future  as  a  result  of  the  injury. 

[Ed.  Note.— For  eases  In  point,  see  voL  16, 
Oent  IMg.  Damages.  |  28a] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty ;  J.  McD.  Trimble,  Special  Judge. 

Action  by  Clare  Nelson  against  the  Metro- 
politan Street  Railway  Company.  From 
a  Judgment  far. plaintiff,  defendant  appeals. 
Affirmed. 

Rehearing  denied  October  2,  1905. 

John  H.  Lncaa,  for  appellant.  Meserrey, 
Pierce  ft  German,  for  respwident 

JOHNSON,  J.  PiaiDtiff  was  a  passenger 
upon  one  of  defendant's  cable  trains  operated 
upon  the  Ninth  Street  line  of  its  street  rail- 
way system  in  Kansas  City,  She  was  In- 
jured while  alighting  from  the  car,  and  sues 
to  recover  damages  therefor,  allegli^  that 
the  n^ligence  of  defendant  was  tbe  direct 
cause  of  her  injury.  The  answer  pleads  a 
general  denial  and  contribQt(»7  negligence. 
Plaintiff  recovered  judgment  In  the  sum  of 
fl,000,  and  the  case  Is  here  upon  the  defend- 
ant's appeal.  The  errors  assigned  all  relate 
to  tbe  action  of  the  trial  court  In  refusing  to 
sustain  a  demurrer  to  the  evldenee  and  In 
the  giving  of  instructions. 

First  it  Is  said  plaintiff  failed  to  sustain 
by  proof  the  cause  of  action  pleaded  in  her 
petition,  Tbe  petition  charges  that:  "Oa 
the  2lBt  day  of  March.  1908,  plaiutifl  mta- 
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«d  one  of  the  can  of  defendant  company 
at  or  near  the  corner  of  Grand  avenue  and 
Ninth  street,  In  said  Kansas  Cttj,  Mo^  for 
the  purpose  of  taking  a  trip  west  as  a  pas- 
senger on  one  of  defendant's  cars;  that 
plalntUTs  destination  was  the  cwmer  of 
Ninth  and  Penn  streets,  and  that,  upon  the 
arrival  of  said  car  at  the  corner  of  Ninth 
and  Fenn  streets  aforesaid,  fta  agents,  serv- 
ants, and  aiq)Ioyte  ot  defendant  In  charge 
<tt  said  car  stopped  the  same  tor  the  pur^ 
pose  of  permitting  passengers  to  alight 
from  said  car,  and  this  plaintiff  Immediate- 
ly undertook  to  pass  oat  of  said  car  to  the 
street  below;  that  while  plaintiff  was  In 
the  act  of  stealing  from  the  platform  of  said 
car,  and  befcwe  she  bad  snffldent  lime  to 
get  safely  off  from  the  same,  the  agents, 
servants,  and  employte  of  defendant,  mana- 
ging Its  said  railway  and  in  charge  ot  saM 
car,  negligently  and  carelessly  started  said 
car  forward  with  a  sadden  jerk  and  at  a 
rapid  rate  of  q)eed,  causing  sold  plalntlfl 
to  be  thrown  with  great  force  and  violence 
ot  said  car  and  upon  the  street  below; 
*  *  *  that  said  injuries  were  directly 
caused  by  the  carelenoess  and  negligence 
of  the  agents,  servants,  and  employte  of  said 
car  in  starttaig  It  forward  with  a  snddm 
jerk  while  plaintiff  was  In  the  act  of  all|^^ 
Ing  flierefrom;  that  at  the  time  when  said 
plaintiff  started  out  of  s^  car  other  pas- 
sengers were  preceding  her,  and  by  the  ex- 
ercise of  ordinary  care  the  agmts,  servants, 
and  eniployte  of  defendant  might  have 
known  that  plaintiff  was  in  a  place  of  dan- 
ger  at  the  time  when  said  car  was  started; 
and  plaintiff  diarges  that  said  defoidant 
actually  knew  that  plaintiff  was  in  a  dan- 
gerous position  at  the  time  when  said  car 
was  started." 

Under  the  facts  disclosed  by  the  evidence 
It  appears  that  plaintiff  boarded  a  west- 
bound train  at  Grand  avenoe;  hw  desti- 
nation being  Penn  street  The  train  consist- 
ed of  a  grip  car  and  coach.  Plaintiff  seat- 
ed herself  in  the  coadk,  near  the  middle 
thereof,  and  paid  her  tare  to  the  conductor. 
Before  rea<Ailng  Pain  street  an  additional 
grip  car  was  attadied  to  the  front  end  of  the 
train  to  assist  it  nphlU  and  down  a  ste^ 
inclim  on  the  otiba  side  thereof  to  the 
Union  Station,  the  terminus  of  tiie  line. 
Pom  street  was  on  the  summit  of  the  hill, 
and  all  west-bound  trains  were  required  to 
ntop  there  for  the  purpose  of  rec^ving  and 
discharging  passengers,  and  to  exchange 
signals  with  a  station  at  the  foot  of  the  In- 
cline before  proceediiv>  A  telephone  line 
was  the  medium  of  communication,  and  the 
Instnunoit  at  the  east  end  thereof  ms 
located  <m  Uie  northwest  owner  of  the 
Intersection  of  the  streets,  near  the  curb 
line  of  the  sidewalk.  It  was  the  duty  of 
the  grlpman  to  atop  the  train  at  this  place, 
and  not  to  proceed  until  signaled  by  the 
conductor,  whose  duly  it  was  to  go  to  the 
box,  ring  vip  the  other  end  of  the  llne^  and 


wait  nntii  ha  obtained  tlie  proper  algnsL 
On  arriving  at  Penn  street  the  train  npoo 
which  plaintiff  was  a  passenger  came  to  a 
fall  atop  at  its  enstomary  place,  and  plahi- 
tiff  proceeded  to  alight  from  the  rear  end 
thereof,  the  propw  place.  She  waa  iweced- 
ed  by  two  other  passengers.  To  this  point 
the  facts  are  undlqnited.  Plaintiff  and 
her  witnesses  say  that  she  arose  from  her 
seat  as  the  car  waa  slowing,  remained  stand- 
ing  until  It  came  to  a  full  Mbo^  and  tiben 
walked  behind  the  other  two  disembukics 
passengers  to  the  rear  platform,  and  tram 
thoe  was  In  the  act  of  putting  her  foot  op- 
on  the  flrat  step,  when  the  train  anddenly 
started  without  warning  and  threw  her 
violently  to  the  street;  that  her  progreds 
from  the  time  the  car  stopped  was  oootin- 
nons  and  as  expeditions  as  posafbla.  She 
was  carrying  some  bundles,  which  iwcvent- 
ed  her  from  using  the  railings  and  other 
holds  provi^d.  Further,  her  witnesacs 
say  the  conductor  Jumped  from  the  train 
as  It  was  stoivlng,  went  to  the  rignal  box, 
received  his  signal  to  go  ahead,  and,  with- 
out locking  to  the  rear  csid  ol  the  train, 
raised  his  hand,  called  "AU  right"  and  ran 
to  and  boarded  the  train,  which  started 
Immediately,  without  warning,  when  be 
gave  the  slgnaL 

Hie  facts  alleged,  which  it  is  dalmed  by 
defendant  are  nnsustained  by  any  eridepqe. 
are  that  the  conductor  had  actual  knowledge 
of  plaintifTa  position  when  he  rignaled  the 
grlpman  to  start,  and  negligence  in  the  man- 
ner In  whldi  the  train  was  set  tn  motioa  by 
the  grlpman.  Thore  Is  snbetantlal  evidence 
In  the  record  that  the  train  started  with  an 
extraordinary  Jerk ;  and.  while  it  must  be  cost- 
ceded  that  plalntUTs  witnesses  all  say  that 
the  c<Hidnctor  did  not  look  in  the  dlrectioa  of 
plaintiff  and  coneequ^tly  had  no  knowledge 
of  her  situation,  the  conductor  himaelC  said : 
"After  getting  the  signal  from  the  4cpot  I 
went  toward  the  car,  boarded  the  front  plat- 
form of  the  coach,  looked  to  see  if  evwythlng 
was  clear,  then  gave  the  grlpman  two  bells 
to  go  ahead.  As  the  train  started  off,  and 
had  gone  perhaps  six  or  tight  feet  a  woman 
stepped  ofiT  the  rear  platform  and  felt-" 
From  this  statement  It  am>ears  the  conductor 
must  have  seen  plaintiff ;  but  as  the  instruc- 
tions giv«i  on  her  behalf  are  oriticiaed  for 
falling  to  require  the  jury  to  find  these  teets 
we  will  consider  the  questions  ot  law  arising 
from  defendant's  hypottieals  that  nsltber  of 
thehi  Is  supported  prooC 

A  plaintiff  will  not  be  permitted  to  declare 
upon  one  cause  of  actl<m  and  recover  upon 
anotha.  When  acts  of  netflgenc^  fonda- 
m«ital  to  the  right  asserted,  an  spedttcally 
alleged,  they  miut  be  proven  as  allegf>d. 
Waldhler  v.  Bailroad,  71  Ma  S14;  Ely  v. 
Railroad.  77  Ha  S4;  McManamee  v.  By.  Oo„ 
185  Ho.  440,  87  8.  W.  119.  But  this  weU- 
settled  rule  Is  in  its  appUcatlMi  reetrlcted  by 
statate  to  predicative  tects,  without  pnMf 
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of  wblch  tbe  cause  of  action  pleaded  cannot 
be  eatabliibed  In  Its  fall  Bcope  and  meaning, 
and  not  to  Cacts  that,  parttcnlarlzing  only, 
may  be  eliminated  without  changing  the  cause 
of  action.  Ber.  St  1899,  H  655,  798 ;  Wald^ 
bier  T.  Ry.  Co.,  snikra;  Leslie  t.  By.  Oow. 
88  Mo.  00 ;  Rldenbonr  t.  Ry.  Co..  102  Ho.  270, 
13  S.  W.  889.  14  8.  W.  700.  Whether  or  not 
the  facts  under  consideration  are  substantlTe 
la  therefore  the  question  for  determination. 
A  fair  and  reasonable  construction  of  the 
petition  leads  to  the  conclusion  that  the  act 
of  negligence  charged  was  the  starting  of  the 
train  with  suffldoit  force  to  destroy  plaln- 
tlfTs  equilibrium  while  she,  ex^clslng  due 
care,  was  In  the  act  of  leayins  the  car.  The 
negligence  of  the  grlpman,  if  any.  in  the  man- 
ner of  moTli^  the  train,  was  immaterial.  It 
was  negligent  for  defendant  to  make  any  kind 
of  a  start  while  passengers  were  leaving  the 
train  at  a  place  provided  for  their  discharge. 
The  manner  of  starting  the  car,  Its  rate  of 
speed,  and  Jerking  motion  are  but  nonessen- 
tial particulars. 

Defendant  says  that,  even  under  the  evi- 
dence of  plaintiff,  she  was  given  ample  time 
to  leave  the  car ;  that  defendant  Is  required  to 
stop  for  the  discharge  of  passengers  a  reason- 
able time,  after  the  lapse  of  which  the  con* 
ductor  la  not  bound  to  look  to  the  places  of 
exit  for  departing  paasttigers,  but  may  as- 
sume that  th^  have  safely  alighted.  Street 
railways  are  common  cairiers,  and  as  such 
must  employ  the  highest  degree  of  care  to 
avoid  Injury  to  their  passengers.  Hito  v. 
Railway  Co.,  130  Mo.  132,  81  S.  W.  262,  82 
8.  W.  83,  51  Am.  St  Rep.  665;  Jadtson  v. 
Railway  Co.,  118  Mo.  199,  24S.  W.102;  Berth 
T.  Hallway  Co.,  142  Mo.  686,  44  S.  W.  778; 
Filllngbam  v.  Transit  Co.,  102  Mo.  App.  578, 
77  S.  W.  814.  The  relation  of  carrier  and 
passenger  continues  to  the  time  the  latter 
allghta  from  the  train.  It  was  not  only  the 
duty  of  dtfendant  to  saftiy  carry  plaintiff, 
but,  when  her  destination  was  ceacbed  and 
tbe  car  stopped,  to  hold  it  stationary  while 
she  was  alighting.  Leslie  v.  Rallmy  Go, 
supra;  Grace  t.  Railway  Oa,  166  Mo.  29S, 
C6  8.  W.  1121 ;  Dougherty  t.  Railroad*  81  Ho. 
880.  61  Am.  Rep.  289 ;  Weber  v.  Ballway  Co., 
100  Mo.  104.  12  8.  W.  804.  18  8.  W.  687, 
7  U  B.  A.  81fl^  18  Am.  St  B^  S41;  Becker 
T.  Building  Co.,  174  Ho.  246,  78  8.  W.  681; 
Collar  T.  Railway  Co.,  84  Ha  App.  840.  The 
cfaaracterlsatlfHi  of  the  acts  of  cairira*  In 
the  bandlliv  of  Qielr  traJBe  often  depnds 
upon  the  drcomstances  and  conditimia  un* 
der  which  an  act  in  question  is  dona  It  has 
been  held  that  tbe  oondnetor  of  a  train  upon 
a  steam  raUroad  mmdng  across  Oie  country 
may,  in  the  exercise  of  proper  car^  signal  tbe 
engineer  to  start  tbe  train  aftw  It  has 
stopped  at  a  station  a  reastmaUe  time  for 
passengsrs  to  leave,  witliont  looking  at  all  of 
like  places  of  alt  to  see  If  any  one  Is  In  tbe 
act  of  aUgbtlng.  Straus  t.  Railroad  Co.,  76 
Ma  186.  But  tbe  authorities  agree  that  slmlr 
888.W^-^ 


I  lar  conduct  on  tbe  part  of  tbe  conductor  of  a 
street  car  Is  negllgenoe.  Tbe  amdnctors  in 
both  instances  are  required  to  use  the  highest 
degree  vt  cate^  but  tbe  street  car  conductor 
has  no  means  of  knowing  bow  many  passen- 
gen  Intend  to  sUgbt  at  a  glvoi  place,  and 
tberefbre  cannot  Judge  in  advance  of  tike 
length  <^  stop  required.  Begard,  also,  must 
be  bad  tor  tbe  habits  of  people  patronising 
such  urban  vehiclea,  who  frequently  make 
ImpnlslTe  wits  tber^rom  for  dlvwa  reasons. 
However  long  a  stop  may  be,  due  care  re- 
quires tbe  condnctnr  to  look  to  bis  car  before 
giving  tbe  signal  to  start  Railway  Ca  v. 
Smltik,  90  Ala.  80^  8  South.  86,  24  Am.  St 
R^  761 ;  Anderson  T.  By.  Chk,  12  Ind.  App. 
194,  88  N.  BL  1108 ;  Patterson  ▼.  RaUway  Co., 
00  Iowa,  247. 67  N.  W.  880 ;  NelUs.  Street  Rail- 
road Accident  Law,  02 ;  Booth  on  Street  Rail- 
ways. I  848.  As  before  stated,  the  gravamen 
of  the  charge  Is  tbe  starting  of  tbe  car  with 
plaintiff  In  the  altuatlon  described.  Actual 
knowledge  on  the  part  of  tbe  omductw  of 
her  position  Is  beslds  thereal  Issoe.  His  act 
In  starting  tbe  train  was  tortious,  eitb«  wltA 
<«  without  sncb  knowledge.  If  It  without  fhult 
ot  hers  contributing,  produced  her  fall.  Bi- 
d«bour  V.  Railway  Co..  sumra;  Dully  v. 
Transit  Ca,  104  Ma  App.  286.  78  8.  W.  681. 
Under  thass  conclusions  It  follows  that  a 
failure  of  proof  with  respect  to  either  of  these 
facta,  and  the  omission  to  rsf»  to  tikem  In 
the  instructions  ss  essential  to  a  recovery, 
do  not  constitute  substantial  enw, 

PlaintUfs  flrst  lDstrocti<m  was  In  part 
as  follows:  "*  •  *  And  that  said  train 
up(Mi  which  plaintiff  was  a  passenger  stopped 
on  or  near  the  crossing  on  Penn  and  said 
Ninth  streets  tor  the  purpose  of  permitting 
passengers  to  all^t  tbevefrom,  and  that 
while  said  train  was  standing  on  or  near 
said  crossing  plaintiff  took  a  positlni  np<»i 
the  ba<&  platform  of  tbe  rear  car  of  said 
train  for  the  purpose  of  stepping  off  said 
car,  and  that  while  plaintiff  was  in  tiiat  po- 
sition, and  before  she  bad  sufficient  time  to  get 
safely  off  said  car,  the  agokts,  servants,  and 
«nployta  in  chai^  of  said  train  suddenly 
caused  tbe  said  car  to  be  stsrted  forward," 
vtc  A  fair  Interpretatitm  ot  this  language 
does  not  admit  of  tbe  ccmdnslcm  tiiat  the 
jury  was  authorized  to  find  for  plaintiff, 
notwithstanding  they  might  have  believed 
that  plaintiff  stood  upon  tbe  platform  and 
did  not  attempt  to  step  therefrom  until  after 
tbe  car  had  started.  If  such  construction 
is  not  admissible^  there  is  no  substantial  dlf' 
ference  between  tbe  cause  of  action  pleaded 
and  proven  and  that  submitted.  No  claim 
Is  made  by  any  witness  that  plaintiff  sttqpped 
upcn  tbe  platform.  FlalntUTs  witnesses 
said  that  tbe  car  atarted  when  she  was  In 
tile  act  of  B^plng  tbwefrom,  and  those  for 
defmdant  testified  that  she  sttonjited  to 
step  oft  after  the  car  started.  There  Is  no 
owtroversy  over  the  fact  that  when  tbe  car 
started  she  was  In  tbe  act  ot  leaving  It  The 
instruction  under  consideration  required  the 
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1ai7  to  believe.  In  order  to  find  for  plaintiff, 
that  "at  tbe  time  she  attempted  to  alight 
from  Bald  car  she  was  exercising  ordinary 
care  for  her  own  safety  In  doing  so  under  the 
drcnmstances  shown  In  evidence."  And  de- 
fendant's fourth  lostmctlon  told  the  Jury 
that^  "although  you  may  find  and  believe 
from  the  evlden<%  that  defendant's  agenta 
and  servants  were  negligent  In  starting  the 
car  before  plaintiff  had  safely  alighted  ftrom 
said  car,  yet  If  you  further  find  and  believe 
from  the  evidence  that  plaintiff  voluntarily 
stepped  off  of  said  car  after  It  had  started, 
and  by  reason  thereof  fell  and  was  Injured, 
your  verdict  will  be  for  the  defendant" 
Thus  It  appears  that  the  only  act  ef  n^ll- 
gence  asserted  against  plaintiff  was  that  of 
attempting  to  alight  after  the  car  started. 
Of  course,  tt  plaintiff  was  not  ov^hrown 
by  the  unexpected  starting  of  the  car,  but 
endeavored  thereafter  to  step  from  the  plat^ 
form  while  the  train  was  In  motion,  and 
"Sustained  the  fall  In  consequence  thereof, 
such  negligent  conduct  would  preclude  her 
recovery.  But  there  Is  no  room  for  the  con- 
tention that  the  Instruction  under  consld^ 
atlon.  permitted  a  verdict  for  plaintiff,  evrai 
In  the  face  of  such  contributory  negHgraiceL 
The  Issue  was  fairly  presrated  In  the  in- 
structions of  both  parties,  and  the  Jury  was 
unequivocally  directed  to  find  for  d^end- 
ant,  If  they  believed  that  plaintiff  was  neg- 
ligent In  the  manner  claimed. 

Plaintiff's  second  Instruction  directed  the 
Jury  to  Include  within  the  recoverable  dam- 
ages "^alr  compensation  to  bet  for  any  pain 
of  body  or  mind  whldi  yon  may  find  and  be- 
lieve from  the  evidence  she  has  Buffered 
and  will  suffer  by  reason  of  the  Injury,"  etc 
These  words  are  essentially  different  In 
meanli%  from  those  used  In  the  Instruction 
condemned  In  the  case  of  Ballard  v.  Kansas 
City  (Mo.  App.)  86  8.  W.  479.  dted  by  de- 
fendant There  comiwnsatlon  was  to  be 
awarded  "for  any  pain  of  body  and  mental 
anguish  that  plaintiff  may  suffer  In  the 
future."  The  use  of  the  words  "may  find 
and  believe,"  followed  by  the  restrictive 
words  "will  suffer,"  plainly  confined  the  In- 
quiry to  such  pain  as  the  jury  believed  was 
reasonably  certain  to  result  from  the  Injury, 
and  did  not  permit  Indulgence  In  conjecture 
or  speculation  relative  to  posidble  or  con- 
tingent future  happenings. 

No  substantial  error  appearing  in  the  rec- 
ord, the  judgment  is  affirmed.  All  concur. 


CITY  OF  ST.  JOSEPH  ex  rel.  FORSEE  v. 
BAKBR  et  al. 
(Kansas  City  Court  of  Appeals.  MisBonri. 
May  22.  1905.) 
1.  Apfkai.  ANn  Ebbob— Bbvibw  on  Subse- 

QUBKT  AfPBAL. 

Where  no  reason  appears  for  reexamina- 
tion of  questions  decided  on  a  tonaer  appeal, 
the  court  will  confine  Its  omsMeratlon  to 


points  raised  for  the  fint  time  on  dn  seoond 

appeal. 

[Ed.  Note. — For  cases  In  point  see  vol.  3; 
Cent  Dig.  Appeal  and  Error,  ||  4353-13GS.] 

2.  EVIDXNCB— PaBOIi— CONTBADICriNO  DXED. 

A  witneas  to  a  deed  of  a  certain  date,  to 
whom  a  deed  of  a  subsequent  date  is  abown, 
may  testify  that  llie  latter  deed  was  the  aame 
instrument  witnessed  by  her,  with  the  exception 
that  the  date  has  been  changed,  the  considera- 
tion raised  to  a  larger  amount,  and  tliat  ad- 
ditional property  has  been  Inserted. 
8.  Deeds— Kbdbuvebt  to  Obahtob. 

Where  the  grantee  of  land  is  in  posseHsion 
under  an  unrecorded  deed,  and  delivers  the 
deed  to  the  grantor  that  he  may  insert  addition- 
al property,  redate,  and  redeliver  it  which  the 
grantor  does,  such  acts  oonstitnte  a  destruction 
of  the  original  deed  by  consent  of  the  parties, 
and  the  substitution  of  another  in  place  thereof, 
without  an  intention  to  revest  the  title  to  the 

groperty  originally  tndnded,  wUdt  continnes 
I  the  grantee  from  the  data  (tf  the  dellvwy  of 
the  original  deed. 

Appeal  from  Circuit  Court,  Buchanan 
County;  A.  M.  Woodson,  Judge. 

Action  by  the  city  of  8t  Joseph,  on  the  re- 
lation of  Zellda  Forsee,  against  John  W. 
Baker  and  others.  From  a  jndgmeat  tor  de- 
fendants, plaintiff  appeals.  Affirmed. 

Rehearing  dmled  October  2,  1900. 

James  F.  Pitt  for  appellant  CSubl  F. 
Strop  and  Samuel  8.  Shnll,  for  reqmndents. 

JOHNSON,  J.  Action  founded  upon  m  Bpe- 
dal  tax  bill  Issoed  against  certain  real  estate 
in  St  Joseph  for  the  construction  of  a  aew^. 
This  is  the  second  appeal  taken  by  plaintiff. 
On  the  former  oocasim  we  reversed  and  re- 
manded the  cause  for  error  In  the  admlsslou 
of  evidence.  86  Mo.  App.  310.  In  view  ot 
the  probability  of  a  retrial,  we  amxrunced 
tbe  lew  controlling  the  case.  No  reason  ap- 
pears for  reexamination  of  tbe  questions 
then  decided,  and  otu:  consideration  now 
will  be  confined  to  points  raised  for  the  first 
time  upon  tbe  present  appeal.  Leicher  t. 
Keeney  (Mo.  App.)  86  8.  W.  920. 

The  action  orlghially  was  brought  against 
defendant  Baker  alone.  After  tbe  expiration 
of  the  limitation  period  of  two  years  tor 
bringing  actions  on  such  bills,  plaintiff  filed 
an  amended  petition  making  other  partie*; 
defendants,  among  whom  were  Ivanora 
Baker  Sbnil  aod  her  husband.  Samuel 
Shull.  The  points  in  contention  evolve  from 
the  claim  of  title  made  by  Mrs.  Shall  to  the 
property  against  which  tbe  bill  was  Issued. 
It  Is  asserted  by  her,  and  denied  by  plaintiff, 
that  on  December  17,  1890,  aboat  two  years 
before  the  tax  bill  was  Issued,  defnidant 
Baker  and  his  wife — her  parents— executed 
and  delivered  to  her  Uielr  deed  conveying  the 
property  here  involved,  and  that  this  deed, 
unacknowledged,  was  not  recorded,  but  held 
by  her  until  December,  189S,  wba  It  was 
returned  to  her  father,  not  tor  ttie  parpoee 
of  revesting  title,  but  for  the  Insertion  there- 
in at  other  sropertj  he  desired  to  convey  to 
her.  The  data  and  consideration  of  tbe  deed 
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were  tben  changed,  and  the  description  of 
tbe  property  enlarged,  to  meet  the  wlshea 
of  the  parties,  after  which  the  deed  was  ac- 
fcnowl^Eed,  delivered,  and  filed  for  record. 
Further,  It  is  claimed  that  Mrs.  Shnll  enter- 
ed into  possession  of  the  premises  Immed- 
iately after  the  deUvery  of  the  1890  deed, 
remained  therein  contlnaously  thereafter, 
and  that  the  facta  of  her  ownership  and 
possession  were  known  to  the  holder  of 
tbe  tax  bin  at  and  before  the  bringing  of 
this  snlt  As  the  action  was  not  brought 
against  the  real  owner  of  the  property  with- 
in tbe  time  fixed  by  law,  the  plea  of  limita- 
tion la  tbe  defense  Interposed  by  Mrs.  Shall. 
We  held  that,  If  tbe  suit  shonld  have  been 
brought  against  her,  it  will  not  avail  plain- 
tiff that  It  was  brought  against  Baker  with- 
in the  period  of  limitation,  and  Mrs.  Shnll 
brought  in  by  amendment  after  that  period 
bad  expired;  following  Smith  t.  Barrett,  41 
Mo.  App.  460,  and  Jalcks  t.  SoUiTan,  128  Mo. 
187,  30  S.  W.  fiOO. 

A  witness  to  the  deed  of  1800,  to  whom 
tbe  deed  executed  in  1896  was  shown,  tes- 
tified that  the  latter  deed  was  the  same  in- 
strument witnessed  by  her,  with  the  excep- 
tion that  tbe  date  had  been  changed  from 
1800  to  189&,  the  consideration  raised  from 
$1,000  to  $6,000,  and  that  additional  property 
had  been  inserted.  Witness  saw  the  signing 
of  the  deed  by  Baker  and  his  wife,  and  at- 
tached her  own  signature  thereto  as  a  wlt- 
uess.  Plaintiff  vigorously  presses  the  ob- 
jection made  to  tbe  admission  of  this  evi- 
dence upon  the  ground  that  it  is  a  parol  con- 
tradiction of  the  contents  of  tbe  deed,  and 
for  that  reason  incompetent.  Following  our 
former  expression  of  opinion  on  this  subject, 
we  entertain  the  view  that  the  act  of  Mrs. 
Shnll  in  delivering  the  original  deed  to  the 
grantor,  that  he,  might  insert  additional  prop- 
erty, redate,  and  redeliver  It,  together  with 
the  acts  of  the  grantor  In  the  furtherance 
of  that  piiTi)08e.  constituted  a  destruction 
of  tbe  original  deed  by  consent  of  parties  and 
the  substitution  of  another  In  place  thereof, 
without  an  Intention  to  revest  the  title,  from 
which  It  follows  that  from  the  date  of  the 
delivery  of  the  original  deed  tbe  title  to  the 
property  Involved  has  remained  without 
break  In  Mrs.  SbuU.  The  testimony  was  ad- 
mlsatble,  not  to  contradict  the  deed  of  1893, 


but  to  establish  the  fact  of  the  execution  of 
the  prlcnr  deed,  the  identity  of  which  as  a 
written  instrument  tiad  been  destroyed. 

We  are  urged,  however,  to  reconsider  the 
conclusion  that  the  title  was  not  revested 
In  the  grantor  upon  an  hypothesis  at  variance 
with  facts  In  proof.  It  Is  asserted  that  in 
tbe  deed  of  1895  an  addition  to  tbe  babea- 
dum  clause  was  inserted,  depriving  tbe  bus- 
band  of  Mrs.  Shull  of  blB  curtesy.  The  only 
evidence  In  the  record  touching  this  point  Is 
found  in  the  testimony  of  the  witness  re- 
ferred to  in  the  following  portion  of  her  ex- 
amination: "Q.  In  1890,  when  you  signed 
said  deed,  can  you  state  what  description 
of  property  was  In  said  deed  at  that  time? 
A.  Lot  e,  block  48,  in  the  St  Joseph  Exten- 
sion addition,  an  addition  to  the  city  of  St 
Jos^li,  In  said  Buchanan  county,  state  of 
Missouri.'  Q.  Has  any  additional  property 
been  described  in  writing  In  said  deed  since 
It  was  delivered  as  aforesaid?  A.  All  the 
written  description  In  aald  deed  which  is  not 
included  in  my  last  answer  has  been  lasted 
since  that  deed  was  delivend  to  Xvanora 
Baker  ShnlL  Q.  if  any  ottur  changes 
have  been  made  In  said  deed  attn  it  wm 
signed  and  delivered,  will  yon  please  point 
them  ontT  A.  In  the  second  line  of  said 
deed,  after  the  word  'ninety'  the  word 
has  been  inserted;  and  the  original  consider- 
ation written  In  said  deed  was  *one  thoussnd 
dollars,'  and  the  word  'on^  has  been  erased 
and  Uie  word  "siz'  inserted,  so  that  the  ctm- 
sldwatton  now  reads  'six  thousand  dollars.' 
In  all  other  respects  the  deed  Is  as  it  was  at 
the  time  it  was  delivered  to  Ivanwa  Baker 
Shall."  None  of  tbe  dumges  reftared  to 
afTected  the  right  of  curtesy.  The  provi< 
aion  relating  thereto  appears  to  have  bem  in- 
corporated in  the  original  deed.  Tbe  princi- 
ple invoked  Is  unsupported  by  any  fact  in 
evidence. 

There  la  evidence  trading  to  show  open 
and  notorious  possession  and  claim  of  title 
.by  Mrs.  Sbull  from  the  time  of  delivery  of 
the  first  deed,  and  knowledge  on  the  part 
of  the  holder  of  the  tax  bill  of  these  facts 
received  before  the  suit  was  brought 

The  issues  were  fairly  submitted  In  the 
instructions  given.  No  error  appearlni^  tlie 
Judgment  la  affirmed.  All  concur. 
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BIDGBLBT  NAT.  BANE.  OF  SPBXNO- 
FIBLD,  (LL..  T.  BARSB  LIYB  STOCK 
COMMISSION  00. 

(K&nsu  City  Court  of  Appeal*.  HteowL 

Jane  S,  1905.) 

Pbikoipai.  ahd  aobht— Scope  or  Aurnos- 
xrr. 

A  bank  antboriEed  a  lire  stock  commladon 
eonq>an7  to  receive  shipment  of  cattle  mort* 

Sgid  to  iMcare  notes  held  by  tbe  bank,  aell 
e  cattle,  and  receive  the  proceeds.  The  com- 
mission company  took  a  aubstitnted  mortgage 
and  note,  and  sold  the  same  to  a  third  par^. 
but  failed  to  torn  over  the  proceeds  of  the  same 
to  the  first  mortgagee,  aeld,  that  their  au- 
thority was  limited  by  the  instruction  glveiij 
and  the  ezecntlon  of  the  second  mortgage  did 
not  discharge  the  lien  of  the  first  mortgage, 
and,  on  the  walk  by  the  commission  company 
of  tbe  cattle  ander  tbe  second  mortgage  and 
payment  of  the  proceeds  to  the  first  mortgagee, 
tbe  latter  was  not  liable  for  the  amount  tbere- 
•f  to  the  second  mortgagee. 

[Bd.  Note.— For  cases  in  pcdnt,  see  v(^.  40l 
Oent  Dig.  Principal  and  Aflent,  H  288^89.] 

Appeal  from  Oircnlt  Oonrt,  Jackson  OonH 
ty;  WllUam  B.  Teasdale.  Judge. 

Action  by  tbe  Bldgeley  National  Bank, 
of  Sprlngfleld,  III.,  against  the  Bane  Live 
Stock  Commission  Company.  Fnan  a  Jndg- 
tamt  for  defendant,  plalntUf  appeals.  AfBrm- 
ed. 

Retaearing  denied  October  2,  1900. 

Milton  Moore  and  Stewart  Taylor,  for  ap- 
pellant Half  &  MlchaeU  and  L.  W.  McCand- 
lesB,  for  respondent 

BROADDUS.  P.  J.  This  la  a  snlt  for  tbe 
all^^  oonverBlon  of  120  bead  of  cftttle.  The 
following  tacts  are  admitted:  On  October 
80,  1900.  one  Benjatpln  Funk,  a  refddent  of 
tbe  state  of  Kansas,  executed  a  note  payable 
to  ^e  Slegel-Sandem  Live  Stock  Oommlsslon 
Company,  of  Kansas  City,  Mo.,  for  tbe 
iom  of  $4,106.85,  due  February  4,  1901,  and 
executed  a  mor^ge  on  120  head  of  cattle 
then  on  what  was  known  as  tbe  "Funk  Farm," 
idtuated  In  McLean  county,  111.  On  January 
10, 1901,  be  also  executed  a  second  mortgage 
on  said  cattle  to  secure  a  note  payable  to  said 
commission  company  for  the  sum  of  ¥4,280. 14, 
due  August  10,  1901.  The  form  of  the  two 
mortgages  Is  the  same,  both  notes  are  payable 
at  Kansas  City.  Mo.,  and  both  mor^^ges 
cnntnln  a  provision  that  the  cattle  shall  be 
Bhli;^>ed  to  the  said  commission  company  at 
Kansas  City,  Mo.,  to  be  sold  on  the  market 
The  plaintur  claims  under  the  second  mort- 
gage. The  said  commission  company  procured 
said  Funk,  the  owner  of  tbe  cattle,  to  ex- 
ecute tbe  second  mortgage  ss  a  renewal  of 
tbe  first  The  note  secured  by  tbe  latter  be- 
longed to  the  National  Bank  of  Carthage,  Mo. 
The  note  secured  by  the  second  mortgage  was 
sold  and  assigned  by  said  commission  com- 
pany to  ooe  Bldgeley,  who  sold  and  trans- 


ferred It  to  th«  plaintur,  an  IDtntda  baUfctng 
conK«atl<ai ;  but  tba  said  eunmlarion  oompa- 
ny  failed  to  apply  the  proceeds  oo  the  first 
Indebtedness  due  tbe  Carthage  Bank.  On 
the  4tb  of  FebmazT.  1801.  the  cattle  were 
shipped  to  Bast  St  Louis,  coasUpied  to  aald 
commission  company,  wbo  directed  tin  de- 
fendant to  racelTe  and  s^  tiiem.  This  tiie 
latter  did,  and,  after  deducting  e^ensea,  sent 
to  the  said  oKnpaay  tbe  bands  of  Funk  s 
check  for  14,200.76,  the  net  proceeds  of  tbe 
sale,  audwhldi  wm pMd Igrit  to Uie  Natlm- 
al  Bank  <Mr  Oomnwree^  vtao  tadd  tbe  note  se- 
cured by  the  first  mortgitfa  ftw  ct^lectlon,  and 
wbteh  paid  It  to  the  Carthage  Bank. 

Many  QoesUons  are  raised  1^  Ibenqwelln 
parties  In  tbe  brl^  Tbe  first  la  {nporfcuoe 
Is  that  of  authority  to  said  oomniiarioii  eom- 
pany  to  exttngulsb  the  lien  on  tbe  cattie  of 
the  NatUnuU  Bank  ot  Carthage^  by  taUns  to 
renewal  thereof  the  second  note  and  mort- 
gage under  which  platotlff  claims  to  main- 
tain this  suit  Tbo  erUIaice  shows  (bat  tbe 
Bank  of  Carthage  bad  bought  many  notes,  oth- 
er tiian  Ibat  mentltHied,  of  aald  oommlsalMi 
company,  and  that  said  bank  antboitoed  tbe 
latter,  where  no  eztoislim  of  tbe  time  of  pay- 
ment of  any  of  Its  said  notes  bad  bera  grant- 
ed, to  have  the  cattle  mentioned  to  the  mort- 
gages shipped  to  said  company  at  Kansas 
City,  for  it  to  sell  them  on  the  market  and  re- 
ceive the  proceeds  thereof  ss  agent  of  said 
bank.  There  was  no  positive  evidence  that 
said  commission  company  bad  any  authority 
to  extend  tbe  time  of  payment  of  any  of 
these  notes  or  to  renew  them.  Much  of  tbe 
correspondence  between  tbe  said  bank  and 
the  commission  company,  relating  to  the 
other  notes  transferred  by  tiie  latto'  to  the 
former,  was  to  evidence^  But  we  have  found 
nothing  to  this  correspondence,  nor  to  any 
other  evidence,  that  shows  any  authority  to 
said  commission  company  from  said  bank 
than,  as  stoted.  to  take  control  of  the  mort- 
gaged cattle,  sell  tb^  on  the  market,  and 
hold  the  proceeds  to  be  applied  im  tbe  hank'a 
notes. 

Platotur  contends,  however,  that  tbe  **Ste- 
gel-Sauders  Company  did  not  take  the  new 
note  and  mortgage  for  the  purpose  of  selling 
It  to  the  Carthage  Bank,  but  tor  the  purpose 
of  selling  It  on  tbe  market  and  receiving  the 
proceeds  as  payment  of  the  Carthage  Bank's 
note,  the  same  as  if  they  had  sold  tiie  catUe : 
and  It  la  but  spUtttog  hairs  that  there  Is  a  dif- 
ference between  selling  the  cattle  on  tbe  mar- 
ket and  selling  new  pspw  aa  these  cattle  on 
the  market  so  far  as  the  question  ci  agatcr 
Is  concerned.  In  neither  case  would  tbe  Car- 
thage Bank  be  bound  until  the  proceeds  *or 
avails*  came  Into  the  hands  of  Si^el-San- 
ders.  In  elthee  case  the  Carthage  Bank 
would  be  bound  wben  Its  agent  received  tbe 
money."  In  a  short  manner  of  stoting  tb« 
pnq^tlon.  It  waa,  a  coltoctioa.  Tim  iMaln- 
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tur«  reasoning  leaves  ont  of  consideratim 
that  the  act  of  the  commission  company  In 
taking  a  renewal  note  and  mortgage  was  In 
fact  enbstltnting  one  secarlty  for  another. 
The  authority  to  sell  the  mortgaged  cattle 
and  receive  the'proceeds  of  the  sale  did  not 
aathorlze  said  company  to  interfere  with 
the  bank's  security  to  the  extent  of  taking 
a  new  note  and  mortgage.  The  anthorlty 
conferred  waa  In  reference  to  the  mortgaged 
property,  and  not  to  the  aecorltles.  ■  We  have 
been  nnable  to  And  any  particular  evidence 
In  the  record  that  conferred  such  anthorlty, 
and  plaintiff's  cooDsel  have  been  unable  to 
Indicate  such;  and  their  Insistence  is  that 
It  may  be  Inf^red  from  the  geaetsl  conise 
of  dealing.  But  the  scope  of  the  commlsBlon 
company's  anthorlty,  as  stated,  did  not  go 
beyond  protecting  the  bank's  Interest  In  the 
property  Itself,  and  selling  the  same  and  col- 
lectlng  the  proceeds. 

Plaintiff  admits  the  full  fmce  of  the  nil^ 
as  It  must,  that  "an  Bgeat,  authorised  merely 
to  collect  a  demand  or  to  receive  payment 
of  a  debt,  cannot  bind  his  principal  by  any 
arrangement  short  of  an  actual  coUectlim 
and  receipt  of  the  money,  and  he  cannot, 
therefwe,  take  In  payment  the  note  of  the 
debtor,  either  to  himself  or  to  his  prin<d- 
paL"  Tet  It  insists  that,  "on  the  other  hand, 
when  the  agent  is  authorised  to  transact 
all  the  principal's  business  of  a  certain  kind, 
the  very  breadth  of  the  employment  and  va- 
riety of  the  duties  to  be  performed  necessari- 
ly involve  more  or  leas  of  discretion  and 
choice  of  methods,  and  render  Impracticable, 
If  not  Impossible,  much  of  particnlarlly  or 
predalon,  either  as  to  the  exact  means  and 
method  to  be  employed,  or  as  to  the  scope 
or  extent  of  the  authority  itself.  When  so 
little  is  ex^eased.  more  may  well  be  implied. 
tbmfmetct  anctaaiiaiilliorltyof itMlf ivesQih 


poaes  a  general  confidence  is  bestowed  upon 
the  agent,  and  a  general  oonunlttal  to  bis 
discretion  and  Judgmott  of  all  beyond  the 
essential  objecta  to  be  attained  and  the  out- 
lines of  the  course  to  be  pursued.  It  may  not 
onreasonably  be  presumed,  where  nothing  is 
Indicated  to  the  contrary,  that  such  an  agent 
possesses  Uiose  powers  which  are  commen- 
surate with  his  undertaking,  and  which  are 
usually  and  properly  exerdsed  by  other  sim- 
ilar agents  under  like  drcnmstances" — dtlng 
Mechem  oil  Agency,  p.  188,  {  285.  The  mean- 
ing  of  the  foregoing  Is  that,  where  an  agent 
is  authorised  to  traQsact  all  of  the  princi- 
pal's business,  discretion  Is  vested  in  the 
agtfit  to  use  such  means  and  methods  as  may 
be  necessary  to  accomplish  the  object  of  his 
agency.  That  is  a  correct  proposition  of  law 
that  we  do  not  deny  as  applied  to  a  general 
agency.  But  the  mle  has  no  an;>llcatlon  to 
this  case.  The  Slegel-Sanders  Commission 
Company  bad  no  antiiority  to  transact  all  the 
bualnesB  relating  to  tbe  Oartliage  Bank'a 
loans  as  aforesaid ;  llu^  on  tbn  eontrary,  its 
powers  were  limited,  as  stated,  to  the  selling 
of  the  mortgaged  catU^  collecting  the  pro- 
ceeds of  sale,  and  holding  ttvnu  for  the  bank 
to  be  a]n>lled  on  Its  notes.  Tb%  agent  had 
all  the  neeoasary  powers  tox  tltat  pnrpon,  and 
no  more.  The  method  by  which  the  bank's 
interest  was  to  be  protected  waa  prescribed. 
In  andi  drcnmstancea  die  agmt  is  bonnd  to 
pursue  the  preecribed  mettiod.  Relnhardt  on 
Agraicy,  }  286 ;  Median  oa  Agency,  I  406. 

Our  holding  on  tills  question  preclndea  the 
necessity  of  passing  on  other  qnestl«tB  ral^ 
ed  by  appellant  It  fOllowa,  therefore,  that 
as  plaintiff  had  no  Ileo  <ni  the  cattle,  and 
therefore  cannot  maintain  tills  salt;  the  rule 
of  caveat  enq»tor  applies. 

Afflrmed.  All  concur. 
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WOODS  T.  THOMPSON. 
(Kansu  City  Court  of  Appeals.  Misaoail. 
June  26,  1905.) 

1.  gAXBB—RBacTSBion— Reasonable  Time. 

Where  defeudant  purchased  a  quantity  of 
brooms  of  plaintiff  on  certain  representations 
as  to  their  quality,  and  with  opportunity  for 
only  a  slight  examination,  an  offer  to  rescind, 
becanse  of  defects,  made  three  days  after  the 
brooms  were  received,  waa  within  a  reasonable 
time. 

[Ed.  Note.— For  cases  in  point,  .see  vol.  43, 
Gent  mg.  Sales,  fi§  313,  314.] 

2.  Same— Ten  DEB— NeCkssitt. 

Where  a  buyer  of  personalty  offers  to  re- 
scind the  sale,  and  it  appears  that  a  tender  of 
the  i»n>per^  bade  would  be  refused,  it  is  un- 
necessary. 

[Ed.  Note. — For  cases  In  point,  see  vol.  48, 
Cent  Dig.  Sales,  SS  303,  308.] 

3.  Same— Wakbanties— QuEBTiOK  fob  Jubt. 

In  an  action  for  the  price  of  foods  which 
the  buyer  liad  refused  to  receive  because  of  al- 
leged defects,  evidence  held  to  justify  submis- 
sion to  the  jury  of  the  question  whether  the 
buyer  relied  on  the  representations  of  plaln- 
tifrs  agent  as  to  the.gtaalitr  of  the  gooda  or 
upon  hJs  own  inspection. 

4.  Saue — EviDKRca— Relxaitob  oh  Repbs- 

8ENTATI0NS. 

In  an  action  for  the  price  of  goods.  It  Is 
competent  for  the  buyer  to  prove  that  the  sell- 
er's agent  warranted  the  goods,  and  that  he 
relied  npon  such  warranty,  altiioni^  be  Inspect- 
ed the  goods. 

[Bd.  Note. — For  casea  in  point,  see  vol.  48, 
Gent  Dig.  Sales.  |  m] 

6.  Saue— Question  tob  Coubt. 

Whether  or  not  the  buyer  of  personalty 
offered  to  rescind  within  a  reasonable  time  Is 
a  question  of  law  for  the  court,  where  the  testi- 
mony is  undisputed. 

[Bd.  Note. — For  cases  In  point,  see  vol.  48. 
Gent  Dig.  Sales,  |  817.} 

6.  Same— Issue  of  Fact. 

In  an  action  to  recover  the  price  of  goods, 
the  4ueeti(Hi  whether  there  waa  a  warranty  or 
represcntatiop  relied  on  by  the  purchaser  Is  one 
of^fa^  for  the  jury. 

[Bd.  Note. — For  cases  in  point  see  Tol.  48, 
Cent  Dig.  Sales,  |  1804.] 

Appeal  from  Circuit  Court,  Jadwm  Coun- 
ty; A.  F.  Bvans.  Judge. 

Action  by  F.  W.  Woods  -against  Hugh  B. 
Thompson.  From  a  Judgment  for  plaintiff, 
defendant  appeals.  Reversed. 

Rehearing  denied  October  2. 1905. 

Warner,  Dean,  McLeod  A  Holden.  for  ap- 
pellant J.  Allen  Prewitt  and  D.  O.  Herrings 
ton,  for  respondent 

BROADDUS,  P.  J.  The  plaintiff  was  a 
broom  manufacturer  at  Blue  Springs,  Mo., 
and  defendant  was  a  broom  manufacturer  at 
Kansas  City.  On  and  prior  to  the  7th  day 
of  April,  1903,  the  plaintiff  had  on  band  226 
dozen  brooms  and  some  broom  com  that  he 
desired  to  sell.  A  few  days  prior  to  said 
date  be  requested  one  D.  L.  Cobb  to  sell  the 
same  for  him,  and  the  said  Cobb  saw  de- 
fendant at  his  place  of  business  in  reference 
to  the  matter,  and  the  latter  soon  thereafter 
went  to  Blue  Springs  and  inspected  the 


brooms,  but  did  not  buy  at  that  time.  He 
was  at  the  latter  place  <mly  a  ahwt  time; 
and,  as  tbe  brocmia  were  attwed  in  b  laCt 
over  plaintiff's  alu^,  he  daima  that  be.  did 
not  bare  the  CHi^rtimliy  to  make  a  omni^lete 
inspection  of  them  for  want  of  time.  Hie 
plaintiff  waa  not  In  the  &ctory  when  deteaO,- 
ant  inspected  the  brooms,  but  be  aaw  him 
heCan  be  left  Blue  Springs.  He  testified 
that  defendant  said  to  him:  "I  have  been 
at  the  factory  and  seen  your  brooms,  and 
have  ccnne  out  to  see  about  buying  yoo  out 
I  have  15  minntea  to  do  it  In.  We  can  trade 
In  15  minutes,  I  guess,  or  we  cant  In  an 
boor."  He  also  testified  that  be  priced  the 
toooms  at  91-65,  and  defendant  said,  **No, 
sir;  I  win  give  yon  straight  |1.50  for  your 
brooms  pnt  on  the  cars ;"  that  after  that 
plaintiff  Instructed  Cobb  to  sell  them  to  de- 
fendant at  |1J!0,  if  he  could  not  get  any 
mora  D^endant  testified  that  when  he  in- 
spected the  brooms,  Oobb  was  presait,  and 
that  be  r^nesented  that  the  brooms  would 
probably  average  In  weight  23  pounds ;  that 
they  were  uniform,  and  that  some  of  tbem 
that  could  not  be  eem  were  better  than  tboee 
in  view;  and  that  be  guarantied  that  the 
bandies  were  all  tight  He  also  testified 
that  among  broom  men  the  qaestim  of  weight 
was  one  of  the  material  elements  In  arrirlng 
at  the  value  of  a  bro<nn,  and  that  it  would 
have  taken  a  day's  time  to  taave  weighed  all 
the  brooms.  On  April  Ist  Cobb  wrote  to  de- 
fendant that  he  had  bought  the  property 
from  Woods,  the  plaintiff,  and  asking  what 
was  the  best  t^er  he  would  make  for  the 
brooms.  To  this  defendant  replied,  aAing 
Cobb  to  name  his  lowest  price,  and  the  lat- 
ter wrote  offering  to  take  $1.60  a  docen.  To 
this  defendant  replied,  declining  the  offer. 
On  April  7th  Cobb  called  up  Thompson  over 
the  telephone  and  the  trade  was  agreed  on 
at  91.50  per  dozen.  The  brooms  were  Im- 
mediately shipped  to  defendant  and  arrived 
at  Kansas  City  April  10th  and  were  unload- 
ed Soon  thereaftra  defmdant  Inspected 
them,  and  found, ,  as  he  stated,  that  they 
were  light  In  weight  and  loose  in  the  ban- 
dies ;  that  he  put  15  or  20  dozen  of  them  on 
the  scales;  that  most  of  them  weighed  only 
a  little  over  20  pounds,  and  that  they  were 
of  an  inferior  grade.  He  then  had  them  re- 
moved to  his  warehouse  and  bad  each  doxen 
weighed,  which  showed  that  they  were  In- 
ferior In  quality  and  not  according  to  the 
guaranty  made  by  Cobb.  On  April  13th  de- 
fendant wrote  to  Cobb  the  following  letter : 
"Dear  Sir:  I  have  received  the  226  dozen 
brooms  shipped  me,  and  hold  them  subject 
to  your  order,  because  they  are  not  as  repre- 
sented to  me.  I  have  paid  the  freight  on 
same,  amounting  to  $6.24,  as  I  told  Mr. 
Woods  this  morning,  I  think  it  beet  for  yon 
to  come  here  right  away,  so  that  yon  can 
personally  go  over  the  lot  of  brooms  nod  d<<- 
clde  what  you  wish  to  do  with  them."  Or, 
April  16tb  Cobb  wrote  defendant  In  effect 
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that  be  had  Inspected  tbe  brooms  himself; 
that  he  sent  him  the  brooms  be  saw,  and.none 
others ;  and  that  all  be  asked  of  him  was  to 
pay  for  them  as  he  had  agreed.  On  tbe  same 
day  defendant  wrote  Cobb  as  follows:  "In 
reply  to  yonr  favor  of  the  l&tb,  I  beg  to  say 
that  I  mwt  abw^at^  refuse  to  receive  these 
brooms,  because  a  great  many  of  them  are 
loose  on  the  handles,  which  yon  absolutely 
guarantied  me  they  wonid  not  be,  and  they 
are  short  In  weighty  as  there  are  a  few  dozen. 
If  any,  that  will  run  24  pounds  to  the  dozen. 

*  *  *  I  do  not  want  any  advantage  over 
you  at  all,  and  am  simply  waiting  your  order 
to  know  what  to  do  wltb  them,  and,  if  you 
wish  me  to,  I  will  ship  them  all  bade  to  you, 
and  will  keep  out  five  dozoi  to  pay  the 
freight,  amounting  to  $6.24,  and  my  trouble 
In  hauling  them  from  the  d^ot  and  bade. 

*  •  •  I  hold  them  subject  to  your  order 
and  subject  to  your  risk  of  flre,"  etc.  To  this 
letter  Cobb  replied  that  defendant  could  do 
as  he  pleased,  as  he  had  no  interest  in  the 
brooms.  On  April  23d  defendant  wrote  to 
Cobb  as  follows:  "I  write  you  once  more, 
asking  yon  to  give  me  prompt  disposition  on 
these  brooms,  as  they  are  In  our  road,  and 
unlesa  yoo  give  this  prompt  attention  I  shal] 
be  obliged  to  store  them  In  some  public  store- 
rooDL"  Mr.  Herrlngton,  plalntltF's  attorney, 
then  wrote  defradant,  threatening  to  bring 
suit  Tuiless  the  brooms  were  paid  for.  Wbere- 
npon  defendant  wrote  as  follows:  "I  am 
willing  to  load  these  brooms  on  the  car  and 
ship  back  to  Mr.  Cobb  and  charge  nothing 
iar  my  expense  of  hauling  batb  ways."  Mr, 
Herrington  wrote  defendant,  declining  this 
offer.  Defendant  then  wrote :  "I  will  deliv- 
er these  brooms  to  Mr.  Cobb  or  his  order, 
or  I  will  haul  them  to  the  d^pot  and  reship 
them  to  him  or  his  order  to  any  point  he 
may  order  them  shipped  to,  and  will  lose 
the  amount  of  freight  I  paid  on  them  and  tbe 
expense  I  have  been  to  in  handling  them;  but 
this  Is  aU  I  wDl  do.**  It  was  developed  that 
.Cobb  was  at  no  time  tbe  owner  of  the  prop- 
erty, but  tbftt  he  was  acting  as  plalntifC's 
agent  The  court,  sitting  as  a  Jury,  at  the 
close  of  all  the  evidence  gave  a  peremptory 
ln8tructl<m  in  favor  of  plaintiff,  and  gave 
Judgment  accordingly.  Defendant  appealed. 

The  defendant  In  bis  answer,  after  ad- 
mitting the  contract  of  purtdiase,  set  np  the 
following  as  a  defense :  "That  as  a  part  of 
said  contract  of  purchase,  and  of  the.  con- 
sideration therefor,  said  Cobb  represented 
and  warranted  that  at  least  two-thirds  of 
said  brooms  would  weigh  at  least  24  pounds 
to  tbe  dozeo,  and  tiiat  all  of  said  brooms 
would  velgb  an  average  of  at  least  28  pounds 
to  the  dozen,  and  that  none  of  said  brooms 
were  or  would  be  loose  upon  the  handles, 

*  *  *  and  that  said  representations  and 
warranties  were  untrue^*'  etc.  It  is  aasomed 
by  defoidant  that,  as  there  was  evidence 
of  said  represoitatlonB  and  warranties, 
and  tiiat  tbe  brooms  were  not  snch  as  repre- 


sented and  warranted,  the  court  predicated 
Its  said  Instruction  on  the  ground  that  de- 
fendant bad  not  offered  to  rescind  the  con- 
tract within  a  reasonable  time.  On  the 
other  hand,  plaintiff  contends  that  the  action 
of  tbe  court  was  proper,  as  all  the  evidence 
shows  that  defendant  purchased  upon  his 
own  inspection,  and  not  upop  warranty. 
There  was  some  dispute  as  to  the  facts  rela- 
tive to  defendant's  purchase,  but  none  aa 
to  hlB  offer  to  rescind.  This  case  in  prin- 
ciple is  much  like  the  one  in  Enterprise 
Soap  Works  v,  Sayers,  56  Mo,  App.  15.  Tbe 
plaintifl  In  that  case  bought  of  defendant 
160  barrels  of  tallow,  which  was  received 
by  It  on  November  26th.  In  four  days 
thereaftw  it  notified  defendant  that  the 
tallow  was  Impure,  and  not  according  to 
sample,  but  did  not  offer  to  rescind.  Several 
letters  passed  between  the  parties  In  an 
effort  to  adjust  tbe  matter,  but  without  effect. 
This  correspondence  continued  until  De- 
cember 30th.  when  plaintiff,  through  Its  at- 
torney, still  expressed  a  desire  to  adjust  the 
dispute  between  the  parties,  proposing  two 
means  for  doing  so  which  would  be  acc^ta- 
ble  to  plaintiff,  and,  fnrtb«r.  If  the  terms  pro- 
posed were  not  accepted,  plaintiff  would  pro- 
ceed to  sue,  and  have  the  tallow  sold  and  the 
proceeds  applied  on  Its  demand,  and  hold 
defendant  for  the  balance.  The  defendant 
declined  to  accede  to  plaintiff's  terms,  and 
it  brought  snlt  The  holding  was  that  "tbe 
case  Is  lacking  all  elements  which  would 
«iable  the  court  to  declare  as  a  matter  of 
law  that  the  ultimate  refusal  of  the  vendee 
to  accept  the  goods,  and  the  Institution  of 
tbe  suit  for  a  recovery  of  tbe  purchase 
mon^,  did  not  occur  within  a  reasonable 
time."  The  defendant,  Tbompson,  as  soon 
as  be  examined  the  brooms,  and  within  the 
three  days  after  he  had  unloaded  them, 
notified  plaintiff  that  he  would  not  accept 
Ibem;  and  in  all  bis  subsequent  letters  be 
insisted  upon  a  resdssion  of  the  contract, 
and  that  he  was  holding  the  brooms  subject 
tb  plaintiff's  order.  It  seems  to  ua  that  the 
offer  to  rescind  was  made  within  a  reason- 
able time.  See,  also,  Steam  Heating  Go.  v. 
Oas  Fixture  Go.  60  Ma  App.  148. 

But  plaintifl  contends  tbat  fbe  offer  to 
rescind  was  not  accompanied  with  a  tender 
of  tbe  goods  at  Bine  Springs,  where  they 
were  delivered  to  defendant  But  all  ttw 
evidmce  shows  that  if  a  trader  bad  been 
made,  it  would  not  buve  been  accepted.  Un- 
dw  such  drcumstances  a  tender  need  not 
be  jftav&L  Bntoprlae  Soap  Works  t.  Say- 
ers, supra. 

The  plaintiff  claims  ttiat  defOodant  did  not 
purchase  the  brotmis  upon  representation  or 
warranty  of  the  quality,  but  upon  his  own 
inspection.  It  Is  true  that  defendant  in- 
spected tbe  brooms,  but  it  appears  that 
owing  to  tbe  manner  in  which  they  were 
stored,  bis  inspection  was  not  satisfactory, 
and  be  required  some  assurance  from  Oobb, 
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tbe  agent,  ai  to  the  Qaallty,  which  was  glv- 
en.  It  waa  at  least  a  qneetloii  for  the  jury 
to  887  whether  defendant  relied  on  such 
reprearatatioiu  or  npon  his  own  knowledge 
derived  from  Inspection.  It  was  competent 
for  defendant;  notwithstanding  be  had  In- 
spected the  brooms,  to  show  that  plalntUTs 
agent  had  warranted  their  quallly  and  that 
be  relied  upon  such  warranty. 

We  think  nptm,  the  tindlspated  testimony 
It  was  a  qvesUon  of  law  for  the  court  to 
say  whether  the  defendant  had  exercised 
the  necessary  diligence  In  rescinding  the 
contract*  and  we  are  constrained  tr>  hold 
that  he  did  exerdse  such  diligence.  Whether 
there  was  a  warranty  or  represdntatioio, 
which  was  relied  on  by  defendant  when  he 
made  the  purchase,  was  a  question  of  fact 
for  the  Jury. 

Reversed  and  rrananded.   All  omcor. 


HOGAN  V.  KAISER  et  at 
(Kiansaa  City  Court  of  Appeals.  Hlmonrl. 
May  26,  1806.) 

1.  Lost  ImrBuvnnra— Aonoir  on— Affida- 
vit OP  IX>B8. 

Under  Rev.  St  1899,  |  8854,  providing 
that  in  an  action  on  a  lost  instmment  plaintiff 
most  make  ojSdavit  that  the  instmment  Is  not 
accessible,  an  affidavit  wherein  plaintiff  states 
that  the  note  sued  on  has  become  lost  or  de- 
stroyed and  that  plaintiff  does  not  know  wheth- 
er it  is  the  one  or  the  other,  but  believes  tt  to 
be  one  or  the  other,  Is  sofficioit 

[Ed.  Note.~For  cases  In  point,  see  voL  83, 
Cent.  Dig.  Lost  Instruments,  |  88.] 

2.  SaKB— DbSCBIFTZON  of  INBTBTTMIRT. 

The  note  being  snfficleotly  described  In  the 
statement  to  which  the  affidavit  was  apiwnded, 
the  reference  in  the  affidavit  was  a  safficient 
deeerfption  of  Uw  note. 

8.  BtLLB  Aim  NOTW— PaTICBHT— WOMTHLBBS 

Ghbok. 

Wh^e  a  note  la  surrendered  to  the  maker 
in  exchange  for  a  worthless  check,  this  does  not 
constitute  payment. 

[Ed.  Note.— For  casM  1b  point  see  vol.  T» 
Cent.  Dig.  Bills  and  Notes.  |  i^7J 

4.  PBIRCIPAI.    AMD  SUBETT— SUBBKlTOB  Of 
Note — DiBOHABOB  OF  SUBKTT. 

Where  a  note  was  surrendered  to  the 
maker  In  ezdiange  for  a  worthless  check.  tEls 
did  not  release  the  surety,  in  the  absence  of 
any  evidence  that  during  the  Interval  between 
Uie  time  the  surety  was  notlGed  that  the  note 
had  been  paid  and  the  time  he  was  notified  that 
the  check  had  been  dishonored  be  could  and 
would  have  protected  himself. 

[Ed.  Note. — For  cases  in  point  see  voL  40, 
Cent  Dig.  Principal  and  Surety,  f  282.] 

5.  Lost  iNSTBUKEzm— ImnEHifiTTiHo  B<nrD 

^  ECE88ITT 

Under  Rev.  St  1899,  S  746,  requiring  an 
indemnifying  bond  In  acti(niB  on  lost  iostru- 
ments,  the  filing  of  the  bond  is  not  Jurisdiction- 
al,  but  is  merely  a  condition  precedent  to  re- 
covery, which  must  be  performed  t>efore  Judg- 
ment is  entered. 

[Ed.  Note. — For  cases  In  point  see  vol  88, 
Cent  Dig.  Lost  Instruments,  {  48.] 

6.  SAini— AenoK  bkfobe  Justice. 

Under  Rev.  St  1699^  |  746,  requhrlng 
giving  ot  indenmifylng  bonds  in  actions  «t 


lost  InstrumeDts,  uid  sections  3854,  3865,  rel- 
ative to  procedure  on  such  instmmenbs  before 
Justloes  of  the  peace,  and  not  requMiig  a  bond 
in  eudi  case,  plaintiff,  lu  an  action  on  a  lost  in- 
strument commenced  before  a  Justice  of  tbe 
peace  and  appealed  to  the  clrcait  court  cannf>t 
have  jadgment  without  giving  an  indannifying 
bond. 

[Ed.  Note.— For  eases  In  point  see  voL  33^ 
Ooit  Dig.  Lost  Inatmments,  I  43.] 

T.  Bams— Tmx  im  Fzuno  Bond. 

Under  Rev.  8t  1899,  S  745,  requiring  tbe 
giving  of  an  indemnifying  bond  in  actions  on 
lost  instmmente,  the  bond  is  given  in  time  if  it 
is  filed  and  approved  before  the  rollng  of  the 
trial  court  upon  tbe  motion  for  a  new  triaL 

[Ed.  Nota^— For  caMS  in  poiat  aee  vid.  33, 
Ceat.  Dig.  Lost  Instmmenta.  i  42.] 

Apsfud  from  Orcntt  Court  Jadcaoa  Omid- 
ty ;  J.  MiiD.  Trimble.  C^pedaJ  Jodgq. 

AettM  by  W.  0.  Hogan  against  Vnidc  Kai- 
ser and  another.  From  a  Judgment  for  plain- 
tiff, defendant  Kaiaer  appeals.  Rcvoraod, 
with  dlrectknu. 

Rehearing  denied  October  2. 1905. 

Meservey,  Pierce  &  Gtfman,  for  appellant 
Geo.  A.  Neal,  for  respondent 

JOHNSON,  J.  Suit  upon  a  promissory 
note,  begun  before  a  Justice  of  the  peace, 
against  W.  C.  Bishop  and  appellant;  Tbe 
Judgment  in  the  circuit  court  was  for  plain- 
tiff against  both  defendants,  but  Kaiser  alone 
appealed.  Both  Bishop  and  Kaiser  signed 
the  note  as  makers,  but  the  latter  was  in 
fact  a  surety.  Some  time  after  maturity 
Bishop  gave  plaintiff  his  check  upon  a  bank 
for  the  fall  amount  due,  and  plaintiff,  belier- 
ing  the  Chech  to  be  good,  therei^n  delivered 
tbe  note  to  Bishc^,  who  retained  possession 
thereof.  Tbo  check  was  dishonored  by  tbe 
bank  for  la(±  of  funds  to  the  credit  of  the 
drawer. 

In  the  statement  filed  plaintiff  allied  tbat 
the  note  had  been  lost  or  destroyed,  and 
supported  the  allegation  with  tbe  ft>tlowins 
affidavit:  "This  affiant,  the  plaintiff  in  Hie 
foregoing  cause,  being  duly  sworn,  on  his  oath 
says  that  said  note  sued  on  has  become  lost- 
or  destroyed,  and  plaintiff  does  not  know 
whether  it  la  one  or  the  othw,  but  belleres 
it  to  be  one  or  the  other."  We  do  not  enter- 
tain the  Tiew  advanced  by  defendant  that 
this  verification  fails  to  meet  the  require- 
ments of  section  3854,  Rev.  St  1809.  Tbe 
words  employed  contain  a  positlTe  and  on- 
qualified  affirmation  of  the  essential  fact, 
plaintiff's  Inability  to  produce  the  primary 
evidence  of  bis  unsatlsfled  demand,  resnltinc 
from  its  loss  or  destruction,  the  counter  term 
to  which  would  be  his  di^Mmsession  thoeof 
by  voluntary  surrender  upon  payment  or  oth- 
er satisfaction.  Tbe  fact  ttiat  tlie  owner  of 
a  note  Is  imable  to  state  whether  It  has  been 
mi^laced  or  destroyed  does  not  prevent  hia 
right  to  recover  under  the  statute^  His  state- 
ment under  oath  that  one  or  the  other  of  said 
causes  has  deprived  him  of  possesaka  is  saf- 
ficient 
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Nor  does  tlw  slIldaTlt  hen  fall  to  describe 
the  note.  The  mbttance  thereof  appears  In 
tbe  statement  filed  to  wblch  tbe  aflBdavlt  la 
appended.  Reference  to  this  description  is 
made  therein,  disclosing  tbe  porpoee  to  In- 
clude It  within  the  Teriflcatlon.  Warder  t. 
lilbby.  104  Ma  App.  140,  78  S.  W.  83a  The 
sortender  of  tbe  note  plaintiff  to  Blshopi 
obtained  by  tbe  artlfloe  of  tbe  latter,  did  not 
constltate  payment  Johnson  t.  Gaitral 
Bank,  116  Ma  068;  22  S.  W.  818.  88  Am.  St 
lUip.  916 ;  2  PanMHiB  on  Oontrada,  82^ 

But  it  is  insisted  that  throm^  tbe  act  of 
plaintiff  in  acceptlnc  a  worthless  check  and 
delivering  the  note  to  Bishop  as  paid,  defend- 
ant was  misled  to  his  detriment  and  pre- 
vented from  availing  himself  of  means  at 
band  tor  his  protection.  Plaintiff  testified: 
"After  tbe  chedE  was  found  to  be  no  good,  I 
informed  Mr.  Kaiser  that  the  <Aeck  was  no 
good,  and  that  I  couldn't  get  any  money  on 
It  He  laughed  at  me,  and  be  says:  Tod 
go  to  Mr.  Bishop.  Hp  is  tbe  man  to  lock  to 
for  the  money.'  He  says :  Ton  haven't  any 
action  against  me.  Bishop  came  up  here 
and  told  me  the  note  was  destroyed.  If  yon 
want  any  sympathy  I  can  give  you  that  but 
I  won't  give  yon  any  money."*  Defendant 
though  called  to  the  stand,  failed  to  deny 
this  conversatltnt,  and  It  Is  a  fiiir  Inference 
from  bis  own  testimony  to  say  tibat  his  fail- 
ure to  attempt  cow:lon  upon  Bishop  resulted 
from  bis  mistaken  notion  that  tbe  delivery 
of  the  note  by  plaintiff  to  Blidiop  nndor  the 
belief  tiiat  the  cbedk  was  good  released  de- 
fendant from  liability  as  surety.  There  is 
no  pretense  that  defendant  was  kept  In  Igno- 
rance of  any  facts  known  to  plaintiff  affecting 
bis  liability  as  snrety,  and  we  thertfoie  are 
asked  to  dedare  that  the  single  act  of  plain- 
tiff In  returning  tbe  note  to  tbe  principal 
released  the  surety ;  In  other  words,  to  hold 
that  Bishop's  fraud  was  effectlva  In  flie 
absence  of  evidence  tending  to  show  that 
during  the  interval  between  the  reception  by 
defendant  of  information  that  the  note  bad 
been  paid  and  canceled  and  bis  notification 
by  plaintiff  of  the  dishonoring  of  tbe  check 
defendant  could  and  would  have  protected 
himself,  we  fail  to  xiercelve  wherein  be  has 
been  injured  by  the  conduct  of  plaintiff.  The 
contention  cannot  be  sustained  under  the  evi- 
dence. Bank  v.  Ullard,  55  Mo.  App.  675; 
Bank  v.  Danckmeyer,  70  Mo.  App.  168. 

Finally,  we  are  asked  to  reverse  the  case 
because  of  the  failure  of  plaintiff  to  give  an 
indemnifying  bond,  as  required  by  section 
745.  Rev.  St  1800.  Plaintiff  answers  to  this 
that  such  bonds  are  not  required  In  suits 
begun  l>efore  a  justice  of  the  peace.  Rev. 
St  1889,  H  S8S4,  38Sfi.  In  actions  upon  lost 
instruments,  the  filing  and  apinroval  of  an 
Indemnifying  bond  to  the  defendant  Is  not 


Jurisdictional  to  tba  ingtltutitm  and  mainte- 
nance of  tbe  snit  but  is  a  condition  precedent 
to  recovery,  which  must  be  pwf&rmed  before 
Judgment  Is  entered.  Sautor  v.  Leverl<^, 
103  Mo.  615,  16  S.  W.  881;  Eans  v.  Bank, 
70  Ma  182;  Barrows  v.  Million,  48  Mo.  App. 
79.  In  actions  originating  before  a  Justice 
ot  the  peace  ttie  drcnit  court  upon  appeal 
derives  tbe  Jurisdiction  vested  in  the  Inferior 
court  over  subject-matter  and  parties,  and 
proceeds  with  the  cause  anew,  following  the 
rules  of  practice  and  procedure  which  govern 
causes  begun  in  tbe  circuit  court  Evidently, 
it  was  the  l^slatlve  purpose,  as  expressed 
In  section  745,  to  apply  to  all  cases  falling 
under  the  Jurisdiction  of  the  circuit  court 
without  regard  to  the  origin  of  the  case,  the 
rule  followed  by  courts  of  equity  of  requiring 
a  plaintiff  to  furnish  indemnity  as  a  condi- 
tion to  tbe  granting  of  relief  in  suits  upon 
loet  Instruments.  There  is  always  a  poasiblll- 
that  an  instrument  all^i^  to  have  been 
lost  may  appear  in  possession  of  another, 
coupled  with  a  claim  of  ownership  and  tbe 
right  to  enforce  collection,  In  which  event  the 
defendant  might  be  compelled  to  pay  the 
same  debt  twice,  in  addition  to  being  put  to 
expense  In  defending  against  such  claim.  As 
between  the  plaintiff,  who  lost  possession  of 
the  instrument  and  the  defendant  maker, 
it  is  but  fair  that  tbe  former  should  bear 
the  burden  of  possible  future  demands  predi- 
cated by  others  upon  such  instrum^at  With 
this  principle  as  tbe  motive  for  the  enact- 
ment of  tbe  provisions  contained  in  section 
746,  supra,  it  is  Inconceivable  that  It  was 
within  the  legislative  Intent  to  exclude  de- 
fendants In  actions  orl^ating  before  a  Jus- 
tice of  the  peace  from  the  protection  afforded 
thereby.  It  is  more  consonant  with  reason 
to  infer  that  the  L^lslature,  treating  the 
subject  as  one  relatii%  to  procedure^  and  in 
no  sense  jurlsdictlonal,  assumed  that  tbe  ea- 
actment  would  apply  alike  to  all  such  cases 
In  the  drcnit  court  tTnder  tbe  views  ex- 
pressed, it  was  error  to  enter  Judgment  with- 
out tbe  givbug  of  tbe  vtatutory  bnid;  but 
as  the  bond  would  bave  bem  in  time,  bad  It 
been  filed  and  approved  before  the  ruling  of 
the  trial  court  upon  the  motion  for  new  trial 
(Aylor  V.  Mi^unigal,  66  Ma  App.  657),  and 
tbe  OTor  is  without  effect  upoi  the  teues 
involved,  no  reason  awears  for  a  retrial  of 
the  case. 

Tbe  Judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  the  trial  court 
to  enter  Judgment  for  plaintiff,  under  the 
verdict  upon  the  filing  and  approval  of  a 
bond,  as  required  by  section  745,  Rev.  St 
1898 ;  and.  should  plaintiff  fall  to  give  the 
bond  in  a  time  to  be  fixed  by  the  court,  the 
action  shall  be  dismissed.  All  concur. 


Digitized  by  Google 


lino 


88  S0DTHWB8TEBN  REPORTER. 


(Mo 


STAFFORD  t.  ADAMS. 
(Kanaas  Oity  Court  of  Appeals.  IfliioiiTL 
June  26,  1905.) 

1.  Mabteb  and  Sebvaut— Lusmrr  lOB  In- 

JUBIEB  TO  SkBVANT. 

It  ia  negligence  per  ae  for  the  owner  ot  a 
mill  to  fail  to  guard  pulleys  and  belts,  as  n- 
quired  h7  Rev.  St.  1889,  i  6438. 

2.  Appeal  and  Ebbob— Rbvikw— Weiohi  or 
Evidence. 

When  Che  testimony  of  witnesses  can  rea- 
sonably be  reconciled  to  the  php'sical  facta,  the 
appellate  court  will  not  reject  it,  nor  weigh  It. 
nothwitbstanding  the  weight  of  the  physical 
evidence  seems  to  oppose  that  given  oy  wit- 
nesses. 

8.  MASTBB  A.ND  SBSVANT— INJUBIBB  TO  SlBT- 

ANT— Evidence. 

In  an  action  for  Injuries  to  plaintiff  while 
employed  In  defendant  a  mill,  evidence  tend- 
ing to  show  that  the  injury  was  caused  by  the 
unguarded  condition  of  the  madiioery  consider- 
ed, and  held  saffldently  raconcUable  to  the 
physical  facts  to  iwaTant  Ita  rejection  by  the 
court. 

4.  Saue—Assuubd  Risks. 

When  the  master  has  failed  to  ezerdsa 
ordinary  care,  or  has  ignored  the  requirements 
of  the  statut&  the  fact  that  the  dangers  re- 
sulting from  his  darelieti<w  are  obTiona  will 
not  excuse  him  from  Ilablll^  on  tiu  ground  of 
assumed  risk. 

[Ed.  Note. — For  eases  In  point,  see  toL  81, 
Cent  Dig.  Master  and  Servant,  1 663.] 

6.  Same— Questions  roB  Jdbt. 

In  an  action  by  a  servant  tor  injuries,  it 
appeared  that  plaintiff,  while  working  In  de- 
fendant's mill  and  in  performance  of  his  duties, 
was  standing  near  a  wheel  which  had  been 
left  unguarded,  in  violation  of  statute^  He  saw 
a  stick  on  the  point  of  falling  into  the  wheel, 
and  attempted  to  seize  it  for  the  purpose  of 
throwing  it  out  of  the  way,  and  while  in  this 
act  the  stick  moved  Into  the  wheel,  violently 
struck  his  band,  and  forced  it  into  contract 
with  the  teeth  of  the  saw.  Held,  that  the 
court  cannot  say  that  plaintiff  was  guilty  of 
contributory  negligence  in  working  with  the 
machine  in  its  unsafe  condition,  aiid  that  the 
Issue  was  properly  left  to  the  jury. 

<L  Damaobb— Actions— iNBTBUonoNB. 

Where  the  petition  contained  no  averment 
of  loss  of  earnings  from  the  date  of  the  injury 
to  the  time  of  bringing  suit,  it  was  error  to 
make  sudi  damages  an  element  In  the  instruc- 
tions given. 

7,  Appeai.    and    Bbbob  —  Disposition  of 
Cauhe. 

Where  the  itetlticm  contained  no  averment 
of  loss  of  earning  from  the  date  of  the  Injury 
to  the  time  of  bnoging  suit,  and  such  loss  was 
made  an  element  of  damage  in  the  Instructions, 
and  plaintiff's  testimony  that  he  bad  lost  all 
of  his  time  from  the  date  of  injury  and  that 
the  value  thereof  was  a  certain  sum  per  week 
was  uncontradicted,  the  court  may  assume  that 
the  Jury  estimated  his  lost  eamloga  at  that 
rate  and  order  a  remittitur;  tlure  btAng  no 
other  error. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; Jamea  Gibson,  Judge. 

Action  by  Robert  B.  Stafford  against  Char- 
les E.  Adams.  From  a  Judgment  in  favor 
of  plaintiff,  defendant  appeals.  RemlttitaF 
ordered. 

Rehearing  denied  October  2,  1905. 

Boyle  A  Guthrie^  for  appellant  U  A. 
laughUn  and  OL  Z.  O.  Fugh,  for  respond- 
ent 


JOHNSON,  J.  Plaintiff,  Injured  wbHe  in 
tiie  service  of  defoidant  diarged  tbat  the 
negligence  of  the  latter  was  the  direct  cause 
of  his  Injury.  In  addition  to  a  general  de- 
nial, defMidant  in  his  answer  pleaded  as- 
sumption of  risk  and  contribntory  n^rlt- 
gence.  At  the  oondnslon  of  the  eTidence 
defendant  unsuccessfuUy  requested  the  court 

to  direct  a  verdict  for  falm.  Plaintiff  re- 
covered Judgment  In  tSie  sum  of  fl,074.  De- 
fendant assigns  as  error  the  refusal  of  the 
court  to  sustain  his  demurrer  to  the  erldeuoL 
One  of  the  claims  advanced  Is  tbat  plain- 
tiff ftiUed  to  show  that  the  negligent  act 
complained  of  caused  the  injury.  No  evi- 
dence was  offered  by  defendant,  and  tbt 
relevant  facts  disclosed  In  that  Introduced 
by  plaintiff  are  tbese:  Defendant  at  the 
time  of  the  occurrence  in  questimi,  October 
23,  1903,  owned  and  operated  a  factory  in 
Kansas  City  for  the  manufacture  of  certain 
articles  of  furniture.  Installed  therein,  and 
In  use,  was  a  certain  sawing  machine,  called 
a  "ripsaw,"  operated  by  steam  power.  Thtf 
component  parts  of  the  machine  were  mount- 
ed upon  a  metal  table  3  feet  high,  in  the  top 
of  which  a  circular  saw  16  Inches  in  diameter 
was  vertically  set  to  freely  permit  Its  revoiQ- 
tlon.  The  table  top,  horizontal  In  post ti on. 
was  3  feet  long,  2  wide,  and  about  1  inch 
thick,  and  projected  In  all  dlrecttons  over 
its  supporting  die,  which  extended  npwnrd 
from  one  end  of  the  base.  Tbe  other  end 
of  tbe  base  carried  a  revolving  shaft,  upon 
which  was  set  three  wbeels.  two  of  which 
were  used  to  communicate  the  power  to  the 
saw  shaft,  and  the  other  to  carry  the  belt  com- 
ing from  the  engine  room  when  It  was  desir- 
ed to  have  the  machine  at  rest  The  latter 
wheel  was  called  the  "loose  wheel,"  because 
It  turned  upon  the  cent^  shaft  and  did  not 
transmit  power  thereto.  This  function  wa? 
performed  by  one  of  Ita  companions,  calle>l 
tbe  "fixed  wheeL"  The  third  wheel,  a  too, 
was  fixed  to  the  center  shaft  and  carried  a 
belt  running  to  the  saw  shaft  causing  U 
and  the  attached  saw  to  revolve.  The  saw 
was  set  on  one  side  of  the  die,  and  about  6 
inches  thereof  extended  above  and  10  Inches 
below  the  plane  of  the  table  top.  The 
machine  could  not  have  been  operated,  had 
the  part  of  the  saw  above  the  table  been 
Inclosed;  fw  It  was  there  tbe  sawing  was 
dona  The  saw  below  the  table  fdatform 
could  have  been  inclosed  without  affeetiiii 
Its  nw^ulnesB,  but  defendant  says  HiIb  was 
nnnecesnxy,.  because  of  its  latdation  by 
the  projection  of  the  aides  and  ends  of  tbe 
platform.  The  wheels  and  belts  described 
could  have  bem  guarded  aa  required  by 
the  statute  (section  6433,  Rer.  St  ISQO),  bn: 
woe  not;  and  the  right  to  recover  Is  found- 
ed upon  the  negligence  Involved  In  defend- 
ant's omission  to  perfmn  hla  duty  In  thb 
respect  Plaintiff  was  Injured  late  In  the 
afternoon.  During  tbe  day  he  asalsted  In  t*  - 
work  ot  sawing  cwtaln  boards  to  a  requirui 
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dimension.  Anoflier  workman  did  the  feed- 
ing, and  plaintiff  tlie  off  bearlns;  that  Is,  he 
received  tbe  boar^  from  the  saw  and  piled 
tbem  nearb7<  The  waste  atrlps  of  wood 
were  permitted  to  &U  from  the  end  of  the 
table  to  the  floor  in  close  proxlml^  to  the 
wheels.  It  was  plaintiff's  duty  to  clear 
away  the  debris,  but  It  was  the  rule  of  the 
shop  to  do  tbis  cleaning  at  the  doSe  of  the 
day's  work.  While  the  work  was  In  progrees, 
plaintiff's  time  was  fully  occupied  In  bis  othw 
duties,  and  tbe  only  attention  he  could  give 
to  the  pile  of  waste  formed  was  to  throw 
asIQe  sticks  that  threatened  to  fall  there- 
from Into  the  revolving  wheels.  Plaintiff, 
Btanding  near  this  pile  of  waste,  heard  the 
noise  of  a  stick  being  broken  Id  one  of  tbe 
wheels.  Looking,  he  saw  what  he  took  to 
be  a  part  of  the  same  stick  on  the  point  of 
falling  into  a  wheel,  and  attempted  to  seize 
it  for  tbe  purpose  of  throwing  it  out  of  tbe 
way.  While  he  was  in  this  act,  the  stick 
moved  Into  the  wheel,  violently  struck  his 
extended  band,  and  forced  it  under  the 
table  top  Into  contact  with  tbe  teeth  of  the 
saw.  All  the  fingers  were  severed,  and  the 
thumb  wounded. 

If  any  credit  Is  to  be  given  the  testimony, 
defendant's  negligence  must  be  conceded  In 
the  consideration  of  the  ruling  upon  the 
peremptory  instruction.  It  was  negligence 
per  se  tor  defendant  to  fail  to  guard  the 
pulleys  and  belts.  Rev.  St  1899,  f  6433; 
CoIUott  V.  Mfg.  Co.,  71  Mo.  App.  163 ;  Lore  v. 
Amer.  Mfg.  Co.,  160  Mo.  608,  61  S.  W.  678; 
Balr  V.  Heibel,  103  Mo.  App.  621,  77  S.  W. 
1017.  The  stock  could  not  have  fallen  Into 
the  wheel  had  this  duty  been  performed, 
from  which  it  follows  that  the  unguarded 
ctmdltlon  of  the  machine  was  tbe  immediate 
cause  of  the  injury.  But  defendant  says 
that  plaintUTs  account  of  the  manner  of  bis 
Injury  is  at  variance  with  tbe  physical 
conditions  disclosed.  Wblle  appellate  courts 
uniformly  refuse  to  weigh  evidence^  they  do 
not  renounce  tbe  right  to  reject  entirely  tbe 
testimony  of  witnesses  found  to  be  repug- 
nant to  physical  law  and  facta.  Testimony, 
to  be  entitled  to  any  weight,  must  be  within 
tbe  bounds  of  reason.  Falling  In  this,  It 
cannot  be  denominated  evidence,  and  should 
be  cast  out  as  devoid  of  probative  force. 
But,  when  the  testimony  of  wltneraes  can 
reasonably  be  reconciled  to  the  physical 
facta,  we  will  not  reject  It,  nor  weigh  it,  not- 
withstanding we  may  believe  the  weight 
of  the  physical  evidence  opposes  that  given 
by  witnesses.  It  Is  the  duty  of  courts  to 
determine  what  constitutes  substantial  evi- 
dence, and  tbe  business  ct  the  triors  of  tact 
to  settle  conflicts  therein. 

Turning  to  the  foots  of  this  case,  we  see 
no  reason  for  declaring  the  occurrence  as 
detailed  by  plaintiff  an  Imposslbllily.  Con- 
sidering that  plaintiff  was  standing  on  the 
side  of  the  table  which  carried  the  exposed 


saw,  and  on  a  Une  wlfii  the  wheels  and  the 
pile  of  waste,  and  that  the  stick  declined 
from  this  pile  towards  the  wbe^  which 
were  raiddly  rerfdvlng,  their  rotary  motion 
being  towards  the  saw,  it  to  not  hard  to  be- 
lieve tbe  plaintiff's  assertion  that  the  stick 
moved  into  the  wheel,  canght  its  motion,  and 
struck  his  extended  arm.  It  may  be  con- 
ceded, as  suggested  by  defendant,  that  a 
stick  long  enough  to  have  reached  from  the 
wheel  to  the  saw  would  have  been  arrested 
by  the  table  end,  and  one  abort  enoi^h  to 
clear  the  table  could  not  reach  the  saw ;  but 
his  conclusion  that  plaintiff's  hand  could  not 
have  been  forced  into  the  saw  by  the  blow 
does  not  follow  inevitably.  Approximately, 
the  bottom  of  the  saw  was  feet  from  tbe 
nearest  wheel ;  the  end  of  the  table  1  %  feet 
therefrom.  Omitting  from  consideration  any 
involnntary  movement  of  [riaintlff'B  body 
towards  the  saw  as  a  result  of  the  sharp 
blow  received  a  very  likely  occurrence — in 
the  position  he  occupied  his  hand  was  re- 
quired to  move  a  distance  of  but  a  foot,  or, 
at  most,  18  inches,  to  reach  the  saw.  No 
law  of  physics  need  be  disregarded  in  ac- 
cepting plalntifTB  testimony. 

Further,  defendant  argues  that  plaintiff's 
acconnt  of  the  injury  fails  to  coincide  with 
speclflc  facts  alleged  in  the  petition.  Plain- 
tiff was  the  only  witness  to  the  Injury,  and, 
owing  to  the  rapidity  of  tbe  occurrence,  his 
opportunity  was  too  restricted  to  permit 
of  accurate  observation.  Consequently  his 
statement  of  the  details  of  the  situation 
existing  when  he  reached  for  tbe  stldc  Is 
admittedly  somewhat  vague;  but  tbe  salient 
{acts  appear  and  are  conslstrat  with  those 
alleged.  As  to  facts  not  elemental  to  the 
cause  of  action,  a  variance  between  all^a- 
tlon  and  proof  is  Immaterial.  As  stated  In 
tbe  case  of  Waldbler  v.  Railroad,  71  Mo.  S18, 
"there  Is  a  wide  margin  of  difference  between 
a  case  where  tliere  exists  a  lacJE  of  corre- 
spondmce  between  the  allegation  of  tbe  cause 
of  acti(Hi  and  the  proof  In  some  particular  or 
partlcnlarB  only,  and  one  where  tbe  auc- 
tion is  unproved  in  Its  entire  scope  and 
meaning.  In  the  former  case  the  failure  of 
the  party  complaining  of  any  discrepancy 
between  allegation  and  proof  to  file  his 
statutory  affidavit  Is  ftital  to  bis  cas^  so 
far  as  concerns  any  such  discrepancy.  In 
the  latter  case  the  failure  to  file  such  an 
affidavit  can  have  no  such  effect  for  tbe 
simple  reason  tiist  no  such  affidavit  Is  re- 
qidred  by  tbe  statute  when  there  is  an  en- 
tire failure  ot  proof."  The  substentlTe 
facts  pleaded  and  those  proven  are  the  same^ 
and  It  does  not  appear,  nor  is  it  claimed,  that 
defendant  was  or  conld  have  been  misled. 
The  error.  If  any,  was  harmless. 

Also,  it  is  urged  that  as  the  unguarded 
condition  ot  the  machine  and  the  likelihood 
that  waste  material  from  the  sawing  would 
fall  into  ite  unprotected  gearing  and  belts 
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And  be  conrnted  Into  mtBsUes  or  tiutTiimenti 
of  danger  were  obTlooB  and  known  to  plain- 
tiff, lie  impliedly  asanmed  tbe  rlak  of  Injnry 
tbereCrmn.  Plaintiff  had  been  worUng  at 
tbla  machine  fbr  aome  time,  and  admitted 
that  atlcks  frequently  caught  in  the  wtaeela. 
He  most  have  known  that  danger  confronted 
him.  when  hla  position  placed  him  within 
their  raive  of  action.  Hla  admitted  know- 
ledge of  the  dangera  toddent  to  hla  maator'a 
negligence  tai  falling  to  guard  tbe  machine 
pieaentB  the  QoeatlMi  of  aaanmptlon  of  rtak 
aa  one  of  law  to  be  determined  by  the  court 
In  the  caae  of  Shore  t.  American  Bridge  Ga 
(Mo.  App.)  86  B.  W.  905,  after  roTlewlng 
pertinent  caaea  In  thla  atate,  we  aald  tiiat: 
*****  In  the  recent  dedsUma  noted  pre- 
vailing c^lnlon  IncUnefl  to  the  view  that  the 
ezlatence  of  the  maater's  n^Ugence  ex- 
cludea  the  ImpUcatlMi  of  an  asaomptlon  ot 
risk  on  the  part  of  tbe  servant  The  scope 
of  tbe  mle  which  afforda  Inmionlty  to  tiie 
maata  while  ccmdnctlng  hla  bnainess  In 
his  own  way  la  confined  wltiiiin  the  Umita 
of  reaionable  care."  Thla  principle  has 
been  so  plainly  stated  In  so  many  recent  de- 
dfiions  of  tbe  Supreme  Court  that  It  must  be 
considered  as  firmly  settled  In  this  state, 
whatever  may  be  the  views  entertained  In 
other  Jnrlsdlctiona.  Hnhn  t.  Railway,  92  Mo. 
440,  4  S.  W.  937 ;  Seeder  v.  Railway,  100  Mo. 
678,  18  S.  W.  774,  18  Am.  Rep.  724;  O'Mellia 
V.  Railway,  lis  Mo.  221,  21  S.  W.  fiOS;  Fran- 
cis V.  Railway.  127  Mo.  669. 28  S.  W.  842. 80  8. 
W.  129;  Bradley  v.  Railway.  138  Mo.  802, 
39  8.  W.  763 :  Doyle  v.  Trust  Co.,  140  Ma  1. 
41  S.  W.  256;  Hamman  v.  Coal  Co.,  166  Mo. 
282,  60  S.  W.  1091 ;  Fauck  v.  Beef  Co..  ISO 
Mo.  467,  61  3.  W.  806;  GratUs  v.  Railway, 
163  Mo.  380.  65  S.  W.  108,  48  L.  B.  A.  399,  77 
Am.  St  Rep.  721;  Connolly  v.  Printing  Co., 
166  Mo.  463,  66  S.  W.  268 ;  Mlnnler  t.  RaU- 
way,  167  Mo.  112,  66  8.  W.  1072 ;  Holmes  v. 
Brandenbaugh.  172  Mo.  66,  72  S.  W.  560; 
HavUand  v.  RaUway,  172  Mo.  112,  72  S. 
W.  615:  Curtis  V.  McNalr,  178  Mo.  279,  78 
S.  W.  167 ;  Parks  v.  RaUway,  178  Mo.  108,  77 
8.  W.  70,  101  Am.  St  Rep  425. 

We  do  not  understand  that  In  the  recent 
case  of  Mathlas  t.  Kansas  City  Stockyards 
Co.,  reported  in  84  S.  W.  66,  tiie  Supreme 
Gonrt  Intended  to  depart  from  tbe  rule  fol- 
lowed  in  the  long  line  of  cases  above  dted. 
An  analysis  of  that  case  is  convincing  that 
tbe  ccKiclusiou  reached  was  based  upoa  the 
hypothesis  that  the  appliance  furnished  by 
the  master  which  was  the  subject  of  com- 
plaint, though  not  the  best  for  the  purpose 
of  its  use,  was  reasonably  safe.  In  other 
words,  tbe  master  was  held  blameless,  and 
the  risk,  treated  as  one  Incidental  to  opera- 
tions conducted  by  the  master  in  a  proper 
manner,  being  obrious  to  the  servant  was 
for  that  reason  held  to  have  been  assumed 
by  blm  as  a  part  of  the  contract  of  employ- 
ment The  court  In  defining  the  duty  of 
tbe  maater  to  provide  the  a»vant  anltable 


tools  and  appliances  with  which  to  work, 
said:  •Tn  cases  like  the  present  It  seems 
that  tbe  risk  of  injnry  being  but  snmll,  the 
use  of  Twy  primitive  and  inefficient  Imple- 
menta  Is  allowable,  and  sudt  use  will  fiD  tbe 
meaanre  of  ordinary  care,  "nie  master  is 
not  the  warrants  of  tbe  tools  fumlahed  bis 
aervanhip  Having  exercised  ordinary  care 
in  tiie  selection  of  the  implements.  Us  lia- 
bility, so  far  as  mere  selection  is  concerned, 
ceaaea."  But  when  the  master  has  failed 
to  exerdae  ordinary  care  with  nspect  t» 
tools  and  machinery  provided  for  the  ^r- 
vant's  use— when,  as  in  tbis  case^  he  has 
ignored  the  requirements  of  the  statute — the 
fact  that  the  dangers  resulting  from  his 
dereliction  are  obvious  will  not  excuse  blm 
from  liability  on  the  ground  of  assumed  risk. 
The  salutary  purpose  which  prompted  tte 
legislative  enactment  for  tbe  protection  <ft 
I>eople  working  with  and  around  dangerous 
machinery  should  not  be  defeated  by  the 
agreement  of  the  aervaot,  ezpresa  or  implied, 
to  waive  the  compUanee  by  tibe  maatsr  wttt 
its  requlrments. 

With  the  defendant's  negligence  found,  the 
only  defuise  available  was  that  of  coa- 
trlbutory  negligence:  Tliat  lasue  was  sub- 
mitted to  the  Jury  and  decided  in  fa- 
rar  of  plaintiff,  but  we  are  aSked  to  hold 
that  the  negllgoice  of  plaintiff  in  working 
with  the  machine  in  Ita  unsafe  condition 
was  of  a  degree  to  make  it  a  queaticn  of  law 
for  the  court  The  Issue  of  contributory 
negligence  is  one  of  fact,  to  be  dedded  1^ 
the  Jury,  except  when  It  appears  fliat  tbm 
danger  of  Injury  Is  so  apparent  and  certain 
that  no  person  of  ordinary  prudence  would 
encounter  It  We  are  ODable  to  a^  that 
plalntlfl  waa  not  JnstUed  In  bdlevlng  that 
he  could  by  the  oevdse  of  care  avoid  danger 
by  keeling  the  atigikM  tram  moving  into  tba 
wtieels.  Sivldently  defendant  tboo^t  so. 
Halntifl  bad  worked  there  wittKnt  tofnry 
for  a  number  of  days.  He  was  to  Oe  per- 
formance of  duties  assigned  blm  1^  defoid* 
ant  when  Injured,  and  whidi  -wen  made 
necessary  by  defendanlTa  negligence.  Vih 
der  such  facte  hla  cmdnct  to  ccmtinntoff  tbe 
work  should  not  be  characterized  by  «a  as 
essentially  negligent  The  laane  waa  one  for 
the  Jury  to  pass  upon.  Tt»  requeat  for  a 
peremptory  Instruction  was  properly  refnaed. 

PlalntUTa  second  Instractton,  criticised  by 
defendant  is  identical  with  one  approved  bj 
the  Supreme  Court  in  the  case  of  Lore  v. 
American  Mfg.  Co.  160  Mo.  616,  61  S.  W. 
678,  and  for  that  reason  will  not  be  dis- 
cussed. 

An  examination  of  the  record  diadoses 
that  the  case  was  fairly  tried  and  aubmitted. 
except  in  one  particular.  Loss  of  eamlnci 
from  the  date  of  injury  to  tbe  tlnw  of  brmg- 
Ing  suit  was  made  an  elonent  of  damage  la 
the  instmctlons  given.  It  Is  the  rule  that 
such  damages  must  be  iveciaHy  pleaded 
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and  proTtm.  Wilbur  t.  Railway  Oo.  (Mo.  App.) 
85  8.  W.  671 ;  Mellor  t.  Railway  Co..  lOB  Mo. 
462, 16  S.  W.  849,  10  L.  B.  A.  30 ;  Slaughter  t. 
Rallwaj  Co.,  116  Mo.  274,  23  S.  W.  700; 
Britton  T.  St  Lools.  120  Mo.  437.  25  S.  W. 
366;  aarlej  t.  RaUwny  Co.,  122  Mo.  ISl.  26 
S.  W.  953.  Tbe  petition  contains  no  aver- 
ment  of  loM  at  earnings  during  tbe  period 
mentioned,  and  recovery  for  them  should 
not  have  been  permitted.  PlalAtlfl  teatt- 
fled  that  he  had  lost  all  of  his  time  from  the 
date  of  injury  and  that  the  value  thereof 
was  $10  per  week.  As  his  evidence  is  un- 
contradicted. It  Is  to  be  presumed  that  tbe 
jury  estimated  his  lost  earnings  at  tha.t 
rate.  The  Injury  occarred  on  the  28d  day 
of  October,  1008,  ^nd  the  petition  was  Qled 
November  20,  Jnet  four  weeks  there- 
after. It  thus  being  possible  to  ascertain 
the  maximum  allowance,  tbe  Jury  could 
have  made  under  the  evidence  for  these 
damages,  a  new  trial  of  the  cause  will  not 
be  ordered,  if  a  remittitur  Is  entered. 

Upon  cwdition  that  within  10  days  from 
the  filing  of  this  opinion  plaintiff  remits  $40, 
the  judgment  is  affirmed;  otherwise.  It  is 
reversed,  and  the  cause  remanded.  All  con- 
cuc 


ST.  LOUIS.  I.  M.  &  S.  BT.  00.  t.  GRANT. 
(Sapremt  Court  of  ArkuisuL  Sept  80.  190S.) 

masraitlnc  <vlnloiL  Tor  majwlty  (pin- 
ion, see  88  8.  W.  680. 

Dodge  ft  Johnson,  for  appellant  Gan- 
trell  ft  Loughborough,  for  api>ellee. 

BATTLB,  J.  On  the  26th  day  of  Novem- 
ber, 1002,  C.  Harold  Orant  stood  upon  a  side- 
walk in  the  dty  of  LltUe  Rock.  C.  W. 
Burke,  at  that  time  and  place,  without  a 
word  of  wamii^,  struck,  beat,  and  bruised 
him  unmercifully.  The  provoking  cause  was. 
Grant  had  before  that  time  taken,  for 
another  railroad  company,  a  memorandum 
of  tbe  numbers  of  the  cars  of  the  St  Louis, 
Iron  Mountain  ft  Southern  Railway  Com- 
pany. 

Was  Burke  aiiting  at  the  time  of  this 
assault,  and  battery,  in  pursuance  of  his 
real  or  apparent  agency,  In  the  apparent 
course  of  his  employment?  A.  B.  Bragg, 
S.  C.  Bosslnger.  William  Ballard,  and  Daniel 
Webster  are  mentioned  in  connection  with 
Burke  as  to  the  assault  and  battery. 

An  effort  was  made  by  appellee,  it  seems, 
to  Bbow  that  Bnrfce  was  employed,  author- 
ized, or  directed  by  one  or  more  of  them 
to  maltreat  Grant  Were  they  agents  or 
employte  of  the  St  Louis,  Iron  Mountain 
A  Southern  Ry.  Company  (which  for  con- 
venience I  will  call  "Iron  Mountain  Com- 
pany"), and,  if  so,  were  they  or  either  of 
tbem  authorized  by  their  principal  to  em- 
ploj  or  dlrwt  Burke  to  assault  and  beat 


Grant,  or  was  such  employmmt  or  dlrecticu 
in  pursuance  of  their  real  or  apparent  agen- 
cy or  scope  of  employment  and  did  they  or 
either  of  them  so  employ  or  direct  hlmf 

In  November,  1002,  Bragg  was  division 
freight  agent  of  the  Iron  Mountain  Com- 
pany. He  had  charge  of  tbe  freight  agents 
In  the  traffic  department  and  had  author- 
ity to  solicit  freight  and  sign  bills  of  lading. 

In  the  same  mouth  (November)  Bossluger 
was  local  freight  ag«at  of  the  Iron  Moun- 
tain Company  at  Little  Rock.  His  duties 
were  to  deliver  and  forward  freight  in 
Little  Rock,  and  to  keep  a  record  of  the 
numbers  of  cars  on  switches  In  that  dty. 

At  the  same  time  (November,  1902)  Dan- 
iel Webstw  was  In  tbe  employment  of  Bos- 
singer,  and  hia  duties  were  to  take  car  nam- 
bers  and  do  messenger  and  office  work. 

After  readliv  the  record  carefully  I  fail 
to  observe  any  evidence  tending  to  prove 
that  Bragg,  Bosslnger,  or  Webster  had  con- 
trol or  direction  of  Burtce,  or  that  the  em- 
ployment or  direction  of  him  to  assaulted 
beat  Grant  or  any  one  else  came  within  the 
real  or  apparent  acop9  of  his  or  their  em- 
ployment or  was  apparently  In  pursuance 
of  a  single  act  of  his  or  their  agency. 

In  November,  1902,  William  Ballard  was 
chief  of  special  agrats  for  the  Iron  Moun- 
tain Company.  At  that  time  Burke  was  a 
special  agent  under  his  controL  He  did  not 
authorize  Burke  to  assault  Grant  He 
testified  that  Burke's  duties  on  the  river 
front,  where  tbe  assault  on  Grant  was  made, 
"were  in  connection  with  and  reference  to 
cars  being  broken  open;  that  In  those  in- 
stances he  would  have  authority  to  look 
after  those  things  without  any  special  direc- 
tions; that  his  instructions  given  his  men, 
where  cars  were  broken  open,  were  to  in- 
vestigate at  once,  and  this  was  with  refer- 
ence to  robbery  of  cars  and  other  depreda- 
tions." He  further  testified  that  he  knew 
nothing  about  Burke  "going  to  the  river 
front  for  the  purpose  of  finding  anybody 
who  was  taking  the  number  of  cars,"  and 
Burke  had  no  authority  from  him  to  do 
such  work.  Here  Is  Burke's  authority  as 
stated  by  his  superintendent  In  the  appar- 
ent Bcc^  of  what  part  of  this  authority 
does  the  assault  and  battery  of  Grant  come? 
I  am  unable  to  discover.  He  was  not  in 
tbe  performance  of  a  single  act  he  was 
authorized  to  do.  His  cruel  and  malicious 
treatment  of  Grant  stands  solitary  and 
alone,  unaccompanied  by  a  single  act  he  was 
really  or  apparently  authorized  to  do.  Such 
being  the  case  it  was  wholly  outside  of  his 
authority,  and  beyond  the  apparent  scope 
of  bis  employmCTt;  and  appellant  was  not 
responsible  for  the  consequences. 

There  are,  also,  errors  in  the  admission 
of  testimony  for  which  I  think  the  case 
should  be  reversed;  but  I  do  not  discuss 
them,  for  tbe  reason  that  I  base  my  dissent 
on  the  broader  ground  that  all  the  teatlmony 
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Introduced  falls  to  establlib  but  liability 
on  tbe  part  of  appellant  for  the  Injury. 

Tbe  Judgment  In  favor  of  appellee  against 
appellant,  I  think,  shoold  be  reversed,  and 
tbe  came  remanded  for  a  new  triaL 

HcGULLOGH,  J.,  concurs  her^ 


MEMORANDUM  DECISIONS. 


STATE  ex  Inf.  ATTT.  GBN.  t.  BEACH. 
(Supreme  Court  of  Missouri.  June  23,  1905.) 
Quo  warranto  by  the  Btate,  on  the  information  of 
Uie  Attorney  General,  against  Frank  W.  Beach. 
A  demurrer  to  the  return  sustained,  and  judg- 
ment of  ouster  ordered.  The  Attorney  General 
for  taformant  Vinton  Pike  and  0.  F.  Strop, 
for  respondent. 

PEK  CURIAM.  The  dematrer  to  the  return 
herein  is  suscaiued,  on  the  authority  of  State 
^SS^  1^  Mo.  228,  86  S.  W.  1062, 
67  S.  W.  672,  and  judgment  of  ouster  is  or- 
dered. 


WOOLSET -STAHL  HAT  CO.  v.  MISSOU- 
RI PAC.  RT.  CO.  (Kansas  City  Court  of  Ap- 
pealB.  Missouri.  June  26. 1905.5  Appeal  from 
Circuit  Court,  Jackson  County;  Shannon  O. 
Douglass,  Judge.  Action  by  the  Woolsey-Stahl 
Hay  Company  against  the  Missouri  Pacific 
Railway  Company.  From  a  Judgment  In  favor 
of  plamtiff,  defendant  appeals.  Reversed.  Eli- 
jah Robinson,  tat  appellant  tt.  0.  Trxia,  for 
respondent. 

ELLISON,  J.  This  la  an  action  of  damages 
fbr  the  loss  of  a  car  load  of  hoy.  The  plahitlff 

recovered  judgment  in  the  trial  court  The  hay 
had  been  shipped  over  defendant's  road  to  Kan- 
sas City,  Mo.,  and  reached  its  yard  on  May  25, 
1903,  and  was  placed  on  a  track  to  be  unloaded. 
On  the  next  day  plaintiff  requested  defendant  to 
place  it  on  a  different  track  for  the  purpose  of 
unloading.  There  was  delay  in  doing  this  un- 
til the  SOth,  when  the  hay  was  destroyed  by  the 
great  flood  of  1903.  Defendant  attempts  to  ex- 
plain tbe  delay,  but  we  will  assume,  with  the 

Slaintiff,  that  it  was  a  negligent  delay.  Assum- 
ig  there  was  negligence,  tbe  defendant  con- 
tends that  it  was  not  the  proximate  cause  of  the 
injury ;  that  the  proximate  cause  was  the  act  of 
God,  with  which  defendant's  negligence  had  no 
legal  connection.  The  point  has  been  decided  in 
dflfen&Dt's  favor  in  the  case  of  MoSatt  Com- 
mission Company  v.  Railway  Co.  (decided  this 
term)  88  S.  W.  117.  We  refer  to  that  case, 
and  the  opinion  of  Judne  Goode  in  Grier  v. 
Ry.  Co.,  108  Mo.  App.  565,  84  S.  W.  158,  for 
a  discussion  of  tba  reasons  governing  the  die* 
position  of  this.  The  judgment  will  be  reversed. 
Ail  concur. 


DALHOFF  CONST.  CO.  v.  ADAMS.  (Su- 
preme Court  of  Arkansas.  June  17,  190S.) 
Appeal  from  Circuit  Court,  Hot  Spring  County; 
Alexander  M.  Duffie,  Judge.  Action  by  E.  Ad- 
ams against  W.  T.  Gibbs  and  others,  in  which 
the  Dalhoff  Construction  Company  was  sum- 
moned as  garnishee.  From  a  judgment  for 
plaintill  agunst  the  gamisheet  it  appeals.  Re- 


versed. H.  F.  Anten,  for  appellant  E.  H. 

Vance,  Jr.,  and  Andrew  I.  Roland,  for  appellor. 

WOOD,  J.  The  undisputed  testimony  shows 
that  Gibbs  was  a  subcontractor  under  Ford,  and 
that  the  Dalhoff  Construction  Company  had  do 
contract  with  him.  The  uncontroverted  proof 
also  shows  that  the  Dalhoff  Constructioa  Com- 

Sany  had  no  money  in  its  hands  belonging  to 
libbs  at  the  time  the  writ  of  gamrshmmt  was 
served  on  it.  True,  appellee's  witnesses  testify 
that  they  heard  Dalhoff  say  "that  Olbbs  got 
scared  and  run  off  before  he  was  hurt ;  that 
there  was  $550  coming  to  bim."  Bat  DalhofT 
did  not  say  that  his  company  was  owing  Gitiba 
any  money,  or  that  any  money  was  coming  to 
Gibbs  from  Ms  company.  Mor  does  tibe  Isn- 
guage  warrant  such  an  inference  in  view  of  tbe 
positive  proof,  undisputed,  that  whatever  was 
due  from  tbe  Dalhoff  Construction  Company  un- 
der its  contract  was  due  to  Ford,  and  not  to 
Gibbs ;  that  Gibba  left  some  claims  of  laborers  un- 
paid, which  were  liens  upon  the  work,  and  which 
Ford  had  to  pay  off ;  and  that  it  not  only  consum- 
ed all  the  money  going  to  Gibbs  on  the  contract, 
but  that  tbe  Dalhoff  Construction  Company  was 
compelled  to  advance  Ford  more  money  tban  was 
due  him  on  the  contract  to  pay  tJie  balance  of 
these  liens,  and  is  still  owing  part  of  this  bal- 
ance. In  view  of  this  proof,  we  are  of  the  opin- 
ion that  the  court  erred  in  not  giving  instruc- 
tion No.  1  under  the  proof  as  developed  at  the 
trial.  Tbe  majority  of  the  Judges  are  also  of 
the  opinion  that  there  was  no  evidence  to  justi- 
fy the  court  in  submitting  to  tbe  jury  the  qnn- 
tion  as  to  whether  or  not  Ford  was  the  agent  of 
the  Dalhoff  Constraction  Company,  and  that 
the  court  erred  In  doing  so.  Upon  the  caae  as 
developed  at  the  trial,  tbe  oonrt  should  Irnve 
given  appellants  prayer  No.  1.  For  tbe  eznw  in- 
dicated the  judgment  is  revereed.  and  the 
is  remanded  iot  new  trial. 


HENSLEE  V.  BREWSTER  at  aL  (Snprm 
Court  of  Arkansas.  July  29,  1906.)  Appeal 
from  Circuit  Court,  Boone  County:  Elhridgs 
G.  Mitchell,  Judge.  Suit  by  Clara  B.  Henslee 
against  Edgar  Brewstw,  the  St  Louis  &  North 
Arkansas  Railwaj  Gimipany,  and  others.  From 
BO  much  of  the  decree  as  dismissed  the  bill,  on 
sustaining  a  demurrer  interposed  by  defendant 
St  Louis  &  North  Arkansas  Railway  C<Hnpany. 
plaintiff  appeals.  Affirmed.  J.  W.  Stoij  and 
B.  B.  Hudgins,  for  appellant  J.  T.  Walks-, 
for  appellee  railway  company. 

WOOD,  J.  This  case  is  ruled  St  Louis. 
Iron  Mountain  &  Southern  By.  Co.  r.  Love. 

74  Ark.   ,  86  S.  W.  305,  where  it  is  Md 

that  one  who  furnishes  teams  to  a  Bubcootrarc- 
or,  which  are  used  by  bIm  In  constructinc  the 
road  of  a  railroad,  has  no  lien  on  tbe  raitfoad 
for  the  hire  of  su(A  teams,  under  Acts  1880,  p. 
145,  Ko.  88,  S  1  (Kirby's  Dig.  I  6661).  AOzia. 


LOVEJOT  et  al,  v.  ROTAJ4  QBOCERX 
CO.*  (Court  of  Civil  Aj^peals  ot  Texas.  June 
12,  1005. )  Appeal  from  District  Court  McLen- 
nan County ;  Marshall  Surratt,  Judge.  Action 
between  S.  0.  Lov^oy  and  others  and  the  Ro- 
tan  Grocery  Company.  From  the  jodgmeat 
Lovejoy  and  others  appealed,  and  the  jodgmeal 
was  affirmed  May  10.  1905,  on  certificate,  for 
failure  to  file  transcript  in  time;  no  writtpi 
opinion  having  been  filed.  On  motion  for  r*- 
hearing.  Motion  overruled.  A.  O.  Prendwisst 
for  the  motion.  AIcGown  ft  Wade  and  HI  N. 
Atkinson,  opposed. 

FISHER.  C.  J.  In  the  original  conmdeia- 
tion  of  the  motion  to  aflSrm  on  certificate,  wv 
considered  tbe  case  of  Gulf(_Colorado  ft  &ntd 
Fa  By.  Co.  V.  Hall,  76  S.  W.  580^  8  Tex.  Ct- 
Rep.  834,  and  reached  the  condusioo  that  that 

*Wrlt  ol  error  denied  by  SufOBe  Oouit. 
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case  wu  distinfalshable  from  that  presented  in 
this  motion  to  affirm  on  certificate.  We  are 
■till  (rf  tliat  opinion.  Tha«f<m  the  motion  for 
rehearinc  is  oTerroled.  Motion  orermled. 


MISSOURI.  K.  ft  T.  RT.  CO.  OP  TEXAS  T. 
BRYSON  et  al.*  (Court  of  Civil  Appeals  <rf 
rrezas.  May  24,  1905.)  Appeal  from  District 
Court,  Harriaon  Coanty ;  Richard  B.  Levy, 
Jadge.  Action  between  J.  M.  Bryson  and  oth- 
ers and  the  Mlasonri,  Kansas  &  Texas  Rail- 
way Company  of  Texas.  From  the  judgment 
the  latter  apmalB.  Affirmed.  Rehearing  denied 
June  28,  l90o.  Figares  &  Pruitt.  for  appellant. 
T.  P.  Yoong  and  P.  M.  Young,  for  appellees. 

FISHER,  C  J.  No  errw  was  committed  by 
the  txM  ooart  In  the  Judgment  rendered  in  this 
case.  The  facts  In  the  record  are  snfficient  to 
show  that  the  appellant  had  not  used  proper 
diligence  in  presenting  its  answna  in  the  Ju»- 
tice's  court  and  thrae  defending  amfaist  tha 
claim  of  appellees.  Wa  find  no  error  In  tb»  MO> 
ord,  and  the  Judgment  is  affirmed. 


S.  W.  SLAYDBN  A  CO.  r.  PALMO.  (Court 
of  Civil  Appeals  of  Texas.  June  28,  1905.) 
Ap[>eal  from  District  Co  art,  McLennan  Coun- 

"Witt  of  error  denied  by  Supreme  Court 


;  Marshall  Surrat^  Judge.  Action  between 
W.  Slayden  ft  Co.  and  M.  Palmo.  From 
the  Judgment  S.  W.  Slayden  ft  Co.  appeal.  On 
motion  of  appellees  to  strike  oat  transcript. 
Motion  overroled.  Richard  I.  Munroe  and  J. 
R.  Downs,  for  the  motion.  Eugene  Williams 
and  Clark  ft  Bolinger,  opposed. 

FISHER,  C.  J.  On  the  author!^  of  Henry 
T.  Boalter  (Tex.  Civ.  App.)  63  8.  W.  1056, 
Baasett  t.  Mills.  89  Tex.  1^  34  S.  W.  93,  and 
United  SUtes  v.  Gomez,  1  Wall.  600,  17  L.  Ed. 
677,  the  motion  of  appellees  to  strike  out  the 
transcript  te  onrmlea.  Motion  overniled. 


EWBLL  &  SMITH  v.  JACKSON'S  ADM'R. 
(Court  Of  Appeals  of  Kentucky.  Nov.  3,  1005.) 
Reaptmse  to  petition  for  rehearing  and  modifica- 
tion. For  majority  opinion,  see  88  S.  W.  1047. 

NUNN,  J.  The  court  considered  the  questions 
involved  in  this  case,  presented  in  the  petition 
for  a  rehearing,  prior  to  writing  the  opinion,  and 
we  do  not  find  any  reason  to  change  our  conclu- 
Blon.  If  the  court  erred  in  naming  the  survey  of 
087  acres,  charged  by  the  lower  court  to  appel- 
lants, "as  the  Helton  survey,"  this  cannot  be 
material.  It  is  clear  that  the  350  acres  alleged 
to  have  been  sold  by  Jackson  to  Ewell  are  to  be 
deducted  from  the  ^7-acre  survey  charged  by  the 
lower  court  to  appellants,  and  it  matters  not 
if  it  be  called  "Helton*'  or  by  some  other  name. 
Petition  overniled. 
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ABANDONMENT. 

Of  coDdemnatioD  proceedinga,   we  **EiiiiiiMnt 

Domain."  f  2. 
Of  bomertead.  aee   "Homutead,"  |  4. 

ABATEMENT  AND  REVIVAL 

Elcctiftn  of  roudr,  see  "Ejection  of  Bane- 
dies." 

Judgmoit  u  bsr  to  another  action,  aee  "Judg- 
ment," I  8. 

I  1.  Daatb  of  pMFtr  ftMd  wvlval  of  m- 

tlOM. 

Kirby's  Dig.  St  629S-6300,  6314,  6316,  relat- 
ing to  reTival  of  actions,  apply  to  causes  pend- 
ing in  the  Supreme  Gonrt  on  appeal. — Aoglin 
T.  Cravena  (Ark.)  8S3. 

Under  Klrby'a  t»g.  SI  6314,  831S,  where 
more  than  a  year  has  elapsed  since  the  order 
to  rpvWe  might  have  flrst  been  made,  a  motion 
to  dismiss  the  appeal  mast  be  sustained. — Ang- 
Un  T.  OraTena  (Ark.)  8S3. 

ABDUCTION. 

See  "Sednctloii.'' 

ABSTRACTS. 

0<  record  on  appeal  or  writ  ai  error,  see 
"Appeal  and  Error,"  I  8. 

ABUTTING  OWNERS. 

AiBoswnenta  for  ezpensea  of  public  improve- 
ments, see   "Uanfcipal  Corporations,"  |  6, 

Oompensatlon  for  taking  of  or  injury  to  lands 
or  easements  for  public  use,  aee  "Bminent 
Domain,"  S  1. 

ACCEPTANCE. 

Of  bill  of  exchange,  see  "Bills  and  Notes,"  |  1 

ACCESSION. 

Annexation  of  personal  to  real  property,  aee 
"Fixture*." 

Intermixture  of  goods  of  same  kind,  see  *H>ni- 
fosion  of  Oooda." 


ACCIDENT. 

'Inanrance,' 


»  8. 


Accident  insurance,  see 

5,  7. 

At  railroad  crossing,  see    "Bailroads,"  S  6. 
Liability  of  carrier  for  accidental  ahooting  of 
paaaenger,  see   "Carriers,'*  |  6. 

ACCOMPLICES. 

Criminal  reaponsiUlity,  see    "Criminal  Law," 
<  2. 

88  B.W.— 72 


ACCORD  AND  SATISFACTION.  . 

See  "Payment";  "Release." 

Failure  of  a  minor  to  reply  to  a  propoaltioo 
for  settlement  of  her  injuries  on  whfch  defend- 
ants acted  held  not  to  constitnte  an  accord  and 
satisfaction.— Heosler  y.  Stix  (Mo.  App.)  108. 

Certain  facta  held  to  show  a  bona  fide  dis- 
pate,  BO  that  acceptance  of  a  som  tendered  in 
fall  of  account  operated  as  an  accord  and  sat- 
isfaction.—D.  N.  LIghtfoot  ft  Son  T.  Bdward 
Hard  ft  Co.  (Mo.  App.)  128. 

ACCOUNT. 

See    "Account,  Action  on." 
Accounting  between  partners,  see  "Partner- 
ship," S  4. 

AccouDting  by  broker,  see   "Brokers,"  |  2. 
Accountingby  guardian  of  infant,  see  "Ooardf- 

an  and  Ward,"  S  2. 
Made  out  against  agent  as  evidence  against 

principal,  ase   "Prindpal  and  Agent,"  1  2. 

ACCOUNT,  ACTION  ON. 

In  an  action  on  account,  the  ovemiling  of  de- 
fendant's motion  for  the  production  of  plalntHTs 
books  held  not  error. — Caatluon  ijumber  Co.  v. 
HaU  (Ark.)  D94. 

In  an  action  for  goods  sold,  held  that  there 
was  no  variance  between  the  allegations  of  the 
petition  and  the  account  which  was  annexed 
to  the  petition  as  an  exhibit. — Jackaon-Fox- 
worth  Lumber  Co.  r.  Hntdiinson  County  (Tex, 
Civ.  App.)  412. 

A  verified  accoant,  attached  as  an  exhibit 
to  the  petition,  is  properly  excluded  from  evi- 
dence where  it  does  not  indicate  the  items 
thereof  nor  their  nature. — Pittsburg  Plate  Glass 
Co.  V.  Boquemote  (Tex.  Civ.  App.)  448. 

ACCRETION. 

See    "Waters  and  Water  Ctmnea,"  |  1. 

ACKNOWLEDGMENT. 

Operation  and  effect  of  admhurioas  as  evidence^ 
see  "Criminal  Law,"  S  9;   "Brldence,"  |  4. 


ACTION. 


"Jadgment," 


Bar  by  former  adjudication,  see 
8  8. 

Commencement  within  period  of  limitation,  see 

"Limitation  of  Actions,"  S  1- 
Counterclaim,  see   "Set-off  and  Counterclaim." 
Election  of  remedy,  see    "Election  of  Reme- 
dies." 

Jurisdlctiim  of  conrta,  see  "Courta." 
Laches,  see  "Equity,"  S  2. 

Limitation  by  statnte,  see    "Limitation  of  Ac- 
tions," 

Maticioua  actions,  see  "MaliciouB  Frosecntioa.** 
*  Point  aaMoteted.  See  syllalns. 
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ActUnw  between  pairtieg  in  particular  rtlationM. 
See  "Master  and  SerraDt."  SS  2,  9. 
Oo-tenanta,  we    "Partition,"  i  1. 
Partners,  see    "Partnership,"  S 

Acttona  bu  or  ctgainst  parUcuIof*  clacH*  of 
parties. 

See  "Brokera,"  SS  2-^ ;  "Building  and  Loan  As- 
Bociationa";  "Carriers,"  §S  1-8;  "Cleria  of 
Courts"  :  "Corporations,"  }  4 ;  "Counties,'* 
■f  4;  "Executors  and  Administrators,"  |  4; 
"Husband  and  Wife,"  §  4;  "Master  and  Ser- 
vant," S  10;  "Partnership."  H  3,  4:  "Princi- 
pal and  Agent,"  S  2 ;  "Ra  Wds,'*  H  2,  4-8 ; 
"Street  Railroads,"  I  2. 

Agent,  see    "Principal  and  Agent,"  f  2. 

Foreign  administratrix,  see  ^'Bxecntors  and 
Administrators."  §  4. 

Foreign  corporatioiis,  see   "Oorporatlons,"  |  0. 

Sureties,  see   "Principal  and  Suretr,"  |  S. 

Taxpayers,  see  "Municipal  Corporations."  9. 

Telegraph  company,  see  "Telegraphs  ana  Tele- 
phones," S  1. 

Trustees  in  bankruptcy,  see  "Bankruptcy,"  |  2. 

Particular  causes  or  grounds  of  action. 

See  "Assault  and  Battery,"  §  1 ;  "Bills  and 
Notes,"  §  6;  "Bonds,"  §  1;  "Conspiracy," 
II;  "Death,"  §1;  "Fraud,"  8  2;  '^Indem- 
nity" :  "Insurance,"  |  7 ;  "Judgment,"  S  12 ; 
"Libel  and  Slander,"  8  8;  "Lost  Instru- 
ments" ;  "Malicious  Prosecotion."  $  S ; 
"Negligence."  {  4;  "Rape,"  {  3;  "Tree- 
pass"  ;    "Trover  and  Conversion,"  §  2. 

Breach  of  contract,  see  "Contracts,"  i  8; 
"Sales,"  8  «. 

Breach  of  contract  to  transport  passenger,  see 
"Carriers,"  {  5. 

Breach  of  covenant,  see    "Covenants,"  8  2. 

Breach  of  warranty,  see   "Sales,"  5  7. 

Compensation  of  broker,  see   "Brokers,"  I  4. 

ejection  of  passenger,  see   "Oarrlersj"  $  8. 

Failure  to  deliver  telegram,  see  "Telegraphs 
and  Telephones,"  fi  1. 

Failure  to  furnish  cars,  see    "Carriers,"  8  1- 

Foreigs  jut^rment,  see   "Jadgmmt,"  8  12. 

Injuries  from  fires  caused  by  operation  of  rail- 
road, see   "Railroads,"  8  9. 

Injuries  from  overflow,  see  "Waters  and  Water 
Courses,"  8  2. 

Injuries  to  live  stock  from  operation  of  trains, 
see   "Railroads,"  8  8. 

Loss  of  cargo,  see    "Shipping,"  |  1. 

Personal  injuries,  see  "Carriers,"  §  6;  "Master 
and  Servant,"  8  9;  "Railroads,"  §8  5-7; 
'Street  Railroad^"  8  2. 

Price  of  land,  see  "Vendor  and  Pnrdiaser," 
I  4. 

Recovery  of  land  sold  by  wtAor,  see  "VendOT 

and  Purchaser,"  8  4. 
Recovery  of  price  paid  for  goods,  see  "Sales," 

5  7. 

Services,  see  "Master  and  Servant,"  8  2. 
Wages,  see  "Master  and  Servant,"  8  2, 
Wrongful  attachment,  see    "Attainment,"  8  8. 

Partteular  forma  t^fcuMon. 

See  "Account,  Action  on";  "Ejectment"; 
"Trespass,"  8  1;  "Trespass  to  Try  Title"; 
"Trover  and  Conversion." 

Particular /orms  q^cpedal  reU^. 

See  "Divorce" :  "Injunction" ;  "Partition," 
§  1;  "Quieting  Title";  "Spedfic  Perform- 
ance." 

Alimony,  see  "Divorce,"  8  3. 

Cancellation  of  written  instrument,  see  "Can- 
cellation of  Instruments." 

Dissolution  of  partnership,  see  "Partnersbip," 
S  4, 


Enforcement    or  foreclosure    of      Uen,  see 

"MeduuUcs'  Liens,"  8  2. 
Bstablishment  and    enforcement    of   riglA  at 

homestead,  see    "HtHueetead,"  |  6. 
Foredosure  of  vendor's  liaa.  see   "Tendor  and 

Purchaser,"  8  4. 
Redemption  from  mortgaf^  see  **U<Htgmges," 

8  3. 

Reformation  of  written  instrument,  see  "Ref- 
ormation of  Instnunents." 

Setting  aside  deed,  see   "Deeds."  8  3. 

Setting  aside  fraudulent  conveyanoc^  see 
"Fraudulent  Conveyances."  8  2. 

Setting  aside  wUI,  see   "Wills,"  8  2. 

Poitioular  pitMenSfnor  <n  ocMonfc 

See  "Continuance" ;  "Costs" ;  "Damaces" 
"Depositions" ;  "Bvidenee" ;  "Elxecution" 
"Judgment";  "Judicial  Sales";  ''Jary" 
"Limitation  of  Actions" ;  "Parties" ;  "Plead 
ing" :    "Procees" :    "Reoooval   of  Gaoses" 


Jm"  ;  "Procees" ; 
"Mai" ;  "Vennfc' 


Defaolt.  see   "Judgmmt."  8  8. 
Offer  of  judgment,  see    "Jnigaeat,"  I  2l 
Revival,  see   "Abatement  and  Reriiw,'^  1 1. 
Verdict,  see   'T>ial."  |  12. 

ParUeular  remedies  in  orinddeHt  to  aeUans. 

See    "Attadimoit" ;     "GamisbmentT ;  "In- 
junction" ;  "Receivers." 

Seisure  of  goods  to  enforce  TNidor's  Uen  «a 
sole  of  peraonaltT,  see   "Bales,"  |  6. 

Proceedings  in  exerdae  of  apaiMJvTladtcUona. 

Coarts  of  limited  Jurisdiction  In  general,  ee« 

"Courts,"  8  3. 
Criminal  prosecutions,  see    "Criminal  Law." 
Suits  in  equity,  see  "EJiini^." 
Suits  in  jastlces'  oonit&  see   "Justices  <tf  the 

Peace,"  81. 

Review  of  prooeeStno*' 
See   "Appeal  and  Error" ;    "Certiorari** :  "Ex- 
ceptions, Bill  of";    "Judgmoit,"!  6;  "Jos- 
ticee  of  the  Peace."  8  2;   "New  TrikV 

8  1>  Gvomsds  and  •ondltlou  p>— deal. 

By  the  express  provisions  of  Rev.  St.  13dd.  f 
1676,  it  la  not  available  to  a  party  as  an  objec- 
tion that  no  demand  for  the  snbject-mattv  of 
the  suit  was  made  priw  to  tbe  actioBL  nnkss 
expresaly  set  np  by  war  of  defSBW^Harrisoa 
V.  Lakenan  (Mo.  Sap.)  S3. 

8  2.   Nature  mnd  f oraa. 

Under  the  pleadings,  an  aetion  keM  a  ease 
at  law  and  not  one  in  aqmitj. — Kssseer  v. 

PhiiiipB  (Mo.  Sup.)  ee. 

8  8.  Jolader,    spllttlBc  sauolUAtlaB. 

and  SOTeraDoe. 

In  an  action  by  a  ward  against  her  guardian 
for  the  partitiiHi  of  certain  land  which  the 
guardian  purchased  with  the  ward's  money,  it 
was  improper  to  make  a  further  aum  owing 
by  the  guardian  to  the  ward  a  Uen  upon  othtf 
land  held  by  the  gpardian  as  a  homestead. — 
May  T.  May  (Uo.  Sup.)  7S. 

The  petition  in  an  action  against  a  street  rait- 
way  for  injuries  received  by  plaintiff  AeU  to 
state  two  causes  of  action. — McHosh  T.  Sc. 
Lonis  Transit  Go.  ^o.  Snp.)  8S3. 

ACTION  ON  THE  CASE. 

See  'frrespaas,"  8  1. 

ACT  OF  GOD. 

As  ^ecting  liability  ol  carrier,  see  ''OhrIscs** 


*  Point  nmnotated.  See  syllabas. 
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ADJUDICATION. 

Of  coarts  In  general,  see    "Coarts,"  f  1. 
OpmtioD  and  effect  of  former  adjodkatioii,  Me 
^ndsment."  H  8>  8. 

ADJUSTMENT. 

Of  Io«  within  buniranoa  poHcr,  wm  "Inaur- 
ance,"  i  & 

ADMINISTRATION. 

Of  estate  of  decedent.  Bee   "Bzecaton  and  Ad- 

ministratota." 
Of  estate  of  ward,  see   "Ooardian  and  Ward," 

f  1. 

Of  tract  propettr.  ooe  "Trosts."  |  2, 

ADMIRALTY. 

See  "SUvpIng." 

ADMISSIONS. 

Aa  erldenoe  In  dTll  actkuH,  aee  "Bhrfdence,** 
f  4. 

As  evidence    in    criminal    prosecntlooa,  am 

"Criminal  Law,"  S  9. 
Jadgment  on,  see     Judgment,"  {  2. 
Of  agent  as  binding  principal,  we  "PrincipBl 

■nd  Agent,"  S  2. 

ADOPTION. 

Under  Sayles'  Ann.  Glv.  St.  1897,  arts.  1,  2, 
instrument  adopting  child  conBtrued,  and  held 
that  the  execution  of  a  will  disinheriting  the 
<-hild  was  Unding,~-IiOgan  v.  Lennlx  (Tex.  GIt. 
A  pp.)  364. 

In  the  absence  of  an  agreement  on  the  part 
of  an  adopting  parent  to  leave  property  to  bia 
adopted  cnlld,  the  adoption  does  not  soivort 
a  claim  beyond  the  statutory  provisions. — 
Logan  T.  Lennlx  (Tex.  OIt.  App.)  86^ 

ADVERSE  CLAIM. 

To  real  property,  see   "Quieting  Title." 

ADVERSE  POSSESSION. 

See  "Limitation  of  Actions." 
As  Bouroe  of  title  In  action  of  ejectment,  see 
**Ejectment,"  |  2. 

t  1*  HatiiM  ud  >e«wlsltas> 

Claim  «t  ownership,  disconnected  acts  of 
possession,  payment  of  taxes,  and  catting  of 
timber,  held  luBufflcient  to  establish  title  by  ad- 
verse possession. — Boynton  v.  Aehabranner 
<Ark.)  566 ;    Same  v.  Ashabraner,  Id.  1011. 

A  general  statement  of  payment  of  taxes  for 
12  years  by  an  adverse  claimant  held  insuffi- 
cient to  overcome  a  tax  receipt  for  one  of  the 
years  produced  by  the  opposite  party. — ^Boynton 
V.  Ashabranner  (Ark.)  S66;  Same  T.  Asha- 
braner, Id.  1011. 

Tax  receipts  containing  a  mistaken  descrip- 
tion of  the  land  held  InsufBcieut  to  support  a 
title  by  adverse  possession  under  Klrby's  Dig. 
§  5057. — Boynton  v.  Ashabranner  (AA.)  066; 
Same  T.  Ashabraner,  Id.  1011. 

A  grantee  held  to  have  aoqulred  title  by  ad- 
verse  possession. — Robinson  v.  Nordman  (Arli.) 
592. 

A  grantee  whose  adverse  possession  added 
to  the  centinvoas  adTwae  possession  of  his 


predecessors  in  title  exceeded  seven  years  had 
title  by  adverse  poasesdon. — Bobinson  v.  Nord- 
man CArk.)  S82. 

*Limitations  do  not  ran  against  a  vendor  in 
favor  of  a  purchaser  holding  under  a  contract  of 

Enrchase  until  there  is  an  open  disclaimer  of  the 
olding  under  the  contract,  brought  to  the  no- 
tice of  the  vendor.— nilar  r.  Clayton  (Ark.) 
872. 

Two  years'  adverse  possession  under  tax  deed 
held  to  give  title,  under  Kirby's  Dig.  S  60(J1.— 
Carpenter  v.  Smith  (Ark.)  976. 

•Under  Klrby's  Dig.  {  6061,  invalidity  of  a 
tax  title  does  not  affect  the  title  acouired  by 
adverse  possession  thereunder.  —  Gaiuenter  v. 
Smith  (Ark.)  970. 

Act  March  18.  1899  (Acts  1899,  p.  ITT,  No. 
66),  in  relation  to  the  payment  of  taxes  under 
color  of  title  on  unimproved  land,  AeM  to  con- 
stitute such  iwyment  poBsession  for  each  suc- 
ces^ve  year  in  which  payment  Is  made,  pro- 
vided It  be  continaed  for  at  least  seven  years 
In  succession,  and  not  less  than  three  after 
the  passaxe  of  the  statute. — ^Priee  v.  Oreer 
(Ark5  98o.  . 

•Evidence  held  to  show  interruption  of  ad- 
verse possession,  so  that  it  would  date  only  from 
recommencement  of  possession. — ^Phillips  v. 
BeattTvlUe  Mineral  ft  Timber  Go.  (Ky.)  10S8. 

•Possession  by  bona  fide  purchasers  and  their 
vendors  for  more  than  30  years  held  to  give  per- 
fect title.— Slasher  v.  Howard  (Ky.)  IITO. 

In  order  to  satisfy  the  five  years*  statute  of 
limitations  (Rev.  St  1895,  art  3342),  held  that 
the  claimant  mast  have  paid  all  the  taxes  for  all 
the  five  years.— Wall  v.  Club  Land  ft  Cattle  Co. 
(Tex.  Civ.  App.)  034. 

Under  Sayles'  Ann.  Civ.  8t  1897,  art.  51&4, 
a  taxpayer  held  not  to  have  paid  his  taxes  at 
such  times  as  to  entitle  him  to  take  advantage 
of  the  five  years'  statute  of  limitations. — Wall 
V.  Club  Land  &  Cattle  Co.  (Tex.  Olv.  App.) 
584. 

In  order  to  render  the  five  years*  limitation 
ander  Rev.  St  1895,  art.  3342,  available,  held 
that  payment  of  taxes  and  possession  must  con- 
cur.—Wall  V.  anb  I^nd  ft  Cattle  Coi,  (Tex. 
Civ.  App.)  5S4. 

i  It.   Opentics  ud  effeet. 

The  owner  of  land  not  having  [possession  of 
any  part  when  defendant  aoiuired  possession 
and  held  a  part  thereof  adversely,  defendant's 
possession  extended  to  the  limit  of  his  grant. — 
Boynton  v.  Ashabranner  (Ark.)  068;  Same  T. 
Aahabranor,  Id.  1011. 

*One  altering  <m  land  on  which  there  are 
others  dalmlng  it  as  their  own  fteld  to  ac- 
quire no  right  by  adverse  possession  beyond  bis 
close. — Phillips  v.  Beattyvflle  Mineral  ft  Timber 
Ca  (Ey.)  10& 

AFFIDAVITS. 

See  "Depositions." 

Of  loss  of  instrument,  see   "Lost  Instruments." 

In  particular  j/roceedlnga. 

For  continuance  In  dvil   aetlona,   see  "Con- 
tinuance." 

For  continuance  in  criminal  prosecution,  see 

"Criminal  Law,'*  S  14. 
Street  opening   proceedings,   see  "Municipal 

Corporations,'*  (  7. 
Yerificatioo  of  pleading,  see     "Pleading,"  {$ 

6,  a 

Under  the  express  provlsiona  of  Rev.  St  1899, 
art  7,  subd.  2,  an  affldavit  may  be  made  be- 


*  Point  amnotated.  See  syllalmB. 
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f<we  a  notary  pablic  in  another  state. — Latimer 
T.  St.  Louis  Southwestern  By.  Go.  <Tex.  Civ. 
App.)  444. 

AFFREIGHTMENT. 

Contracts,  see   "Shipping,"  j  1. 

AFTER-ACQUIRED  TITLE 

Seo  "Deeds,"  {  2. 

AGENCY. 

Sett  "Prindpal  and  Asent.** 

AGE  OF  CONSENT. 

See  "Bape,"!!. 

AGREEMENT. 

See  ■'Contracts.'* 

AGRICULTURE. 

Excessive  damages  for  injuries  to  cnipi^  lee 
"Damages/nri. 

ALIENS. 

See  "Indians.** 

Citizenship  of  children  of,  see  'XSttienB.*' 

{  1.  IHsabUitles. 

It  Is  presumed  that  the  political  status  of  an 
alien  continnes,  and  the  mere  fact  of  long  res- 
idence in  this  country  is  not  sufficient  to  OTer- 
come  this  presumption.— Bhrllch  t.  Weber 
(Tenn.)  188. 

Code  1858,  {S  1998-2000.  relative  to  the  prop- 
erty rights  of  aliens,  held  repealed  by  Acts 
1875.  e.  4,  S  2  (Shannon's  Code,  {|  86B9,  8600). 
relative  to  the  same  snbiect— Ehrlicli  v.  Web- 
er (Tenn.)  188. 

Acta  1883,  p.  330,  «.  250,  SS  1.  2,  relative  to 
the  rights  of  iuheritance  of  aliens,  when  con- 
fltmed  in  connection  with  Acts  1875,  c.  4,  $  2 
(Shannon's  Code.  $|  3^9,  3660),  itld  only  to 
apply  to  cases  where  all  the  next  of  kin  are 
aUena.— Bhrlich  v.  Weber  (Tenn.)  188. 

ALIMONY. 

See    "Divorce,"  8  8. 

ALTERATION. 

Of 


apbical   or  political   dlvlaiona,  see 
nnicipal  Corporations,"  i  1. 

ALTERATION  OF  INSTRUMENTS. 

See    "Reformation  of  Instruments." 

On  HQ  issue  as  to  whether  brokers  bad  al- 
tered a  written  contract  between  themselves 
and  ciiatomer  without  his  consent,  an  instruc- 
tion that  the  customer  was  not  bound  by  the 
alteratioD  unless  present  In  the  office  of  the 
broker  when  the  alteration  was  made  held  not 
erroneous. — Harrison  v.  Lakenan  (Mo.  Sup.) 
63. 

Written  contract  between  brokers  and  cus- 
tomer held  to  have  been  rendered  void  by  alter* 
ation  made  by  the  brokers  without  customer's 
consents — Harrison  v.  Lakenan  (Mo.  Sup.)  63. 


AMENDMENT. 

Of  particular  legatpTX)ceedUna$. 

See    "Exceptions,  Bill  of."  |  2;  "Pleadinc" 

S  5 ;   "Procesa,''  {  3. 
Petition  for  removal  of  cause,  sea  "Remonl 

of  Causes."  fi  2. 
Record  on  appeal  or  writ  of  error,  see  "Appeal 

and  Error,''^  |  10. 

AMOUNT  IN  CONTROVERSY. 

'Appeal  and  Er- 


Jurlsdictional  amount,  see 
ror,"  I  1. 

ANIMALS. 

Carriage  of  live  stock,  see   "Carriers,"  |  2. 
Evidence  of  damages  for  injuries  to,  see  "Dam- 
ages," S  6. 

Injuries  from  operation  of  railroads,  see  "Bai}- 

roads,"  S  8. 
Instructions  in  general  In  action  for  injuries  to. 

see    "Trial,"  1  5. 
Negligence  in  sale  of  medicine  tor,  see  "K^i- 

gence,"  8S  1.  4. 
Opinion  evidence  in  action  for  Injuries  to,  see 

^•Evidence,"  8  9. 
Warranty  on  sale  of,  see   "Sales,"  Sf  5,  7. 

Act  May  23,  1001  (Eirby's  Dig.  |  5450).  rda- 
tive  to  impounding  animals,  held  not  to  repeal 
Act  April  20,  1805  (Kirby's  Dig.  S  5451),  rela- 
tive to  the  same  subject. — Town  of  Benton  r. 
Willis  (Ark.)  1000. 

An  agister's  lien,  superior  where  acquired  to 
a  prior  chattel  morfaKage,  JbeM  not  to  lose  H» 
priori^  by  the  cattle  being  taken  to  a  state 
where  sucn  rule  of  nrioritr  does  not  obtain.— 
Everett  v.  Barse  Live  Sixtck  Commlsrioa  Gb. 
(Mo.  App.)  166. 

A  rlriit  of  priority  of  lien  acquired  in  <hw 
state  Held  to  be  enforced  in  another  state, 
where  such  role  as  to  priority  does  not  obtain. 
— ^Everett  v.  Barse  live  Stow  Comnission  Ca 
(Mo.  App.)  165. 

One  having  an  aj^ster'a  lien  AeU  entitled  to 
recover  for  conversion  against  an  innocent  com- 
mission merchant  who  sells  the  cattle. — Erer- 
ett  V.  Barse  Live  Stock  Commission  Co.  (Mo. 
App.)  165. 

One's  right  under  the  statute  to  an  agister** 

lien  Acid  not  affected  by  his  contract  with  the 
owner  as  to  pasturing  the  cattle. — Everett 
Barse  Live  Stock  Oimmission  Co.  <Mo.  App.> 
165. 

One  A«M  not  to  lose  an  agister's  lien  by  the 
owner's  taking  the  cattle  withont  Us  knowl- 
edge or  consent. — Elrerett  v.  Barae  Uve  Stock 

Commission  Co.  (Mo.  App.)  166. 

Petition  for  stock  law  election,  under  An> 
2eth  Leg.  p^  220,  c.  128,  |  3.  iKld  fatally  de- 
fective in  failing  to  give  the  boundaries  of  th« 
precinct  in  which  the  election  was  to  be  bcld- 
— Cox  T.  State  (Tex.  Gr.  App.)  812. 

Petitl(m  for  stock  law  election,  mider  Art! 
26th  T^g.  p.  220,  c.  128,  f$  3.  4,  filed  dnmv 
a  regular  term  of  the  commlssionerB*  court, 
could  not  be  acted  upon  at  that  term. — Cox  v. 
State  (Tex.  Gr.  App.)  812. 

ANNEXATION. 

Of  taritorr  to  municipal  eorpMatka*  se«  *Hu- 
nidpal  Gorporatifms,"  1 1. 


Ot  wffl. 


ANNULMENT. 

"WUIs,"  I  2. 


•Vmiat 
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ANTI-TRUST  UWS. 

See   "MoDOpolifl^"  |  1. 

APPEAL  AND  ERROR. 

See    "Certiorari**;     "Bxeepttona,    BUI  of; 

"New  Trial." 
Aji^late  ^TtMcOaa  of  partlcalar  courta,  aee 

Co8t8,°Bee    ^Coets,"  I  2. 

Effect  of  dieqaalification  of  judge  on  affidaTit  in 
proceedinc  to  take  appeal,  see  "Judges,"  I  1. 

Hannleaa  error  in  admission  of  evidence  In  ac- 
tion against  carrier,  see   "Carriers,"  1  2. 

Review  in  particular  ctott  acHoTt*. 

See   "Reformation  of  InstnunentB,"  I  2. 

Bevtets  in  speofol  prooeedlnffi^ 

See  "Contempt,"  I  1 ;   "Habeas  Corpns,"  |  1 ; 

"Quo  Warranto.'^  I  1. 
To  t^iKsa  street,  see   "Mnnidpal  Corporations," 

IUnl0W<tf  erimtnal  prtmauUoiu. 

See  "Criminal  Law,*r  H  21-27;  "Homicide." 
I  11. 

Review  of  vrooeeMngt  of  fagtien  cf  the  penoft 
See    "Justices  of  tlie  Peace,"  |  2. 

i  1.  DeelsioAS  nTiew»ble. 

The  Court  of  Aftpeals  haa  no  Jurisdiction  of 
an  appeal  from  a  Jud^ent  for  $200.  sued  for. 
where  defendant  admits  a  liability  for  $40. — 
United  States  Health  &  Accident  Ins.  Co.  T. 
Webb's  Adm'r  (Ky.J  llOa 

Where  a  motion  was  pending  to  reinstate 
plaintiff's  dismissal  as  to  one  defendant,  an 
appeal  from  a  judgment  on  demurrer  of  the 
other  defendants  held  premature. — ^Baiter  t. 
atr  of  St  Looie  (Mo.  Sap.)  74. 

f  2.  Presmtatfas  mnd  resemtim  Im 
lower  eowt  of  Bvoimds  of  reTlew. 

An  objection  that  an  attachment  sale  was 
void  because  the  plaintiff  In  attachmmt  was 
d«ad  at  the  time  of  the  sale  cannot  be  nrged 
for  the  flnt  time  on  appeal. — ^^railams  t.  Ben- 
nett (Ark.)  600. 

A  question  as  to  rendering  a  personal  judg- 
ment against  a  defendant,  which  was  not  made 
a  ground  for  a  new  trial,  cannot  be  considered 
first  on  appeal. — Hot  SiB'ings  Ry.  Co.  t.  Mc- 
MUian  (ArkT)  846. 

'Complaint  cannot  be  made  of  a  failure  to  give 
Instructions  on  the  burden  of  proof  and  credi- 
bility of  witnesses,  when  no  reqnest  was  madn 
therefor. — Carpenter  v.  Jones  (Arb.)  871. 

Where  an  objection  to  two  instructions  was 
made  in  gross,  and  objection  to  one  was  omit- 
ted from  motion  for  new  trial,  the  court  on  ap- 

teal  cannot  consider  the  other. — ^Dowsll  t. 
chisler  (Ark.)  966. 

Defendant  in  a  suit  to  foreclose  a  T«tdcH*'8 
lien  held  not  entitled  to  raise  on  the  appeal  for 
the  first  time  the  question  of  the  Tendor's  fall- 
Tire  to  tender  a  deed. — Tillar  t.  Clayton  (Ark.) 
972. 

A  general  objection  to  an  Instmction  submit- 
ting a  question  as  to  which  Issue  was  not  raised 
by  the  pleadings,  held  insuflScient,  in  view  of 
introduction  of  evidence  without  objection. — ■ 
McElvaney  v.  Smith  (Ark.)  081. 

Where  defendant's  title  to  the  office  of  school 
director  was  contested  in  quo  warranto  pro- 
ceedings on  the  groand  that  he  had  not  paid 
taxes  as  required  by  Bev.  St.  1889,  H  9759, 


9700,  a  judgment  in  favor  of  defendant  will 
not  be  reversed  for  failure  of  the  bill  of  ex- 
ceptions to  show  that  defendant  proved  he  waa 
a  dtiien  of  the  United  ^tates.— SUte  ex  inf. 
Sutton  T.  Faase  <Mo.  Sup.)  1. 

Where  a  defendant  failed  to  take  any  excep- 
tion to  the  transfer  of  the  cause  to  the  equity 
docket,  but  acquiesced  therein,  and  tried  the 
cause  as  if  one  in  equity,  he  could  not  com- 
plain of  the  transfer  on  appeal. — ^Kessner  v. 
FhlUIps  (Mo.  Sup.)  66. 

Where  appointment  of  certain  commissioners 
waa  made  at  one  term  of  court,  and  no  objec- 
tion made,  a  party  could  not  at  a  subsequent 
term  have  the  validity  of  the  appointment  re- 
viewed by  incorporating  the  proceedings  of  the 
prior  term  In  a  motion  for  a  new  trial.— City  of 
St.  Loois  T.  Lawton  (Mo.  Sup.)  80. 

Where  a  party  made  no  exception  to  a  judg- 
ment against  him  for  costs  during  the  term,  it 
will  not  be  reviewed  on  appeal. — Keene  v.  Sap- 
pington  (Mo.  App.)  144. 

Instructions  not  assigned  as  grounds  for  new 
trial  in  the  motion  therefor  are  not  reviewable 
on  appeaK — Llswdlyn  T.  Spangler  (Bio.  App.) 

1021. 

A  motion  for  a  new  trial,  made  and  overrul- 
ed, held  necessary  to  a  review  of  errors  occur- 
ring in  the  trial  of  the  case,  which  a  bill  of  ex- 
ceptions is  required  to  bring  into  the  record, 
^j^emphis  St.  By.  Co.  v.  Johnson  (Tenn.) 

Evidence  admitted  without  objection  must  be 
considered,  although  hearsay  or  otherwise  in- 
competent.—Ehrlich  V.  Weber  (Tenn.)  188. 

Assignments  of  error  attacking  the  findinga 
of  tact  on  the  ground  of  omissions  therefrom 
held  without  merit — Logan  T.  Lennix  (Tex. 
OlT.  App.)  364. 

An  objection  to  evidence  on  the  groand  that 
it  constituted  the  witness'  opinion  held  losutti- 
cient  to  sustain  a  contention  that  the  evidence 
was  incompetent  because  defendant  was  not 
responsible  for  depredation  In  ttie  cattle  result- 
ing from  their  being  transported. — Missouri,  K. 
&  T.  Ry.  Co.  of  Texas  v.  Rnssell  (Tex.  Civ. 
App.)  379. 

An  assignment  of  error  held  unavailing  on 
appeal  where  no  objection  to  the  ruling  of  the 
court  waa  made  at  the  time. — ^Bed  Biver,  T.  ft 
S.  Ry.  Co.  Eastin  ft  Knox  <T«.  Civ.  App.) 
590. 

I  8.   Seqnlsltaa    uA    vvobmiUhbs  tvw 
traDsfer  of  oanse. 

*Under  the  statute  limiting  the  time  for  tak- 
ing an  appeal  to  one  year  after  judgment  the 
death  of  the  defeated  party  during  the  year 
held  not  to  extend  the  time. — Evans  T.  St 
Louis,  I.  M.  &  8.  Ry.  Co.  (Ark.)  994. 

I  4.    Effect  of  transfer  of  trnnmrn  or  yro- 
•eedlncs  tkarefov. 

The  authority  to  award  an  injunction  re- 
straining a  city  from  interfering  with  the  tracks 
constructed  by  a  street  railway  company  under 
a  franchise  held  to  be  in  the  court  in  which  the 
company  institutes  proceedings  to  test  Its  ri^ts 
under  a  municipal  ordinance.— Little  Rock  Ry. 
&  Electric  Co.  t.  City  of  North  Little  Rock 
(Ark.)  1026. 

S  6.  Hoeord  xmA  proooediswB  aot  tm 
ord — Mm  tiers  to  be  skown.  bj 
ord. 

A  statement  contained  in  a  bill  of  excep- 
tions, that  it  was  filed  in  due  time,  held  insum* 
cient  to  prove  the  fact — School  District  No.  1, 
Tp.  24,  R.  4,  V.  Boyle  (Mo.  App.)  136. 

Where  neither  the  briefs  nor  bill  of  exceptions 
taken  at  the  time  of  excluding  evldraes  dIsckMM 
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what  the  objection  was  which  the  trial  court 
sustained  to  the  eTidence  offered,  the  ruling  is 
not  reviewable  on  aNMal. — Jonei  r.  Homphreyi 
(Tex.  CiT.  App.) 

I  6.   ^—  Seoye  asd  ooateats  of  raoord. 

*A  bill  of  exceptions,  not  filed  within  the  time 
allowed  by  the  tnal  court,  will  not  be  noticed  on 
appeal. — Henry  t.  Beal  &  Doyle  Dry  Goods 

Co.  (Ark.)  987. 

A  bill  of  exceptions,  not  filed  within  the  time 
granted  by  the  court  (or  that  purpose,  wiU  not 
be  noticed  on  appeal. — School  District  No.  1, 
Tp.  24,  B.  4,  T.  Boyle  (Mo.  App.)  136. 

Allegations  in  a  motion  Aeld  not  to  dispense 
with  the  necerai^  of  a  showing  in  the  record 
that  the  court  acted  on  tiie  matter  complained 
of. — M.  L.  Chambers  &  Co.  t.  Herring  (Tex. 

Civ.  Aw>.)  371. 

I  7.    Neoeaaltj  of  bill  of  ezeepttOBBt 

case*  or  atetexaent  of  f»ota. 

Alleged  erroneous  argument  of  counsel  can- 
not be  reviewed  on  appeal,  unleas  timely  ob- 
jections and  exceptions  are  made,  and  the 
same  appear  with  the  matter  complained  of  in 
the  bill  of  exceptions. — Champagne  t.  Hame; 
(Mo.  Sup.)  92. 

In  the  absence  of  the  facts  the  court  on  ap- 
peal cannot  review  the  requested  diarges  and 
bills  of  exceptlona. — Pattmon  t.  State  (Tex. 
Or.  App.)  22C 

Statement  in  connection  with  assigmnent  of 
error  held  insufficient  under  rule  81  for  the 
Courts  of  Civil  Appeals  (67  S.  W.  ivi). — Logan 
T.  Lenuix  (Tex.  Cav.  App.)  364. 

Under  Rules  for  the  District  Court  41  (67  S. 
W.  xxiii)  defendant's  bill  of  exceptions  on  aih 
peal  held  to  properly  present  questions  raised 
by  objection  to  improper  langnage  in  argument 
to  Jury. — St  Louis  Southwestern  By.  Co,  of 
Texas  v.  Boyd  (Tex.  Olv.  App.)  G09. 

S  8.   —  Abatraete  of  record. 

An  abstract  of  the  transcript  on  appeal  held 
uot  to  sufficiently  present  the  testimony  to  the 
Supreme  Court.— Shorter  TTniveirity  v.  Frank* 
lin  Bros.  Co.  (Ark.)  Same  T.  Franklin 

Bros.,  Id.  974. 

SuiK'eme  Court  rale  9  does  not  contemplate 
that .  each  party  abstract  his  own  testimony, 
but  requires  appellant  to  abstract  all  neces- 
sary matters. — rBeBvers  v.  Securl^  Mut.  Ins. 
Co.  (Ark.)  848. 

Appellant's  record,  styled  "Abstract  of  Rec- 
ord, Statement,  and  Brief,"  held  not  a  c<Hnpli- 
nnce  with  Supreme  Court  Rules  12,  13  (73  S. 
W.  vi).  necessitating  the  dismlBsal  of  the  ap- 
peal.— ^Vandeventer  v.  Qoss  (Mo.  Sup.)  610.' 

{  0.    ^—  TrmBsmlsslon,  flllnc,  prlatSns, 
and  aervloe  of  ooplee. 

Statement  of  facta  filed  after  tiie  adjournment 
of  the  term  without  an  order  allowing  the  fil- 
ing cannot  be  considered  on  appeal — ^Pattw- 
aon  V.  State  CTex.  Cr.  App.)  226. 

i  10.  —  Defeots,     objeotloaa,  amoad- 
ment,  and  oorrootloa. 

Under  Kev.  St  1895,  art  1239,  the  court  held 
not  without  Jurisdiction  to  proceed  with  the 
trial,  and  hence  certiorari  to  perfect  the  rec- 
ord, which  would  not  change  the  result,  if  al* 
lowed,  most  be  denied^ — Brewster  v.  State  (Tex. 
dv.  App.)  858. 

(11,  —  OonolnslTeaesa  and  effeot,  In- 
peaohinB  and  oontradiotluc* 

A  recital  in  the  record  on  appeal  Add  contra- 
dicted by  the  affidavit  of  appeal.— ^Btate  ex  rel. 
Orr  V.  Gates  (Mo.  App.)  640. 


6 12.           Qvoatims   iMMatad   tmr  to- 

tIow. 

In  order  to  test  the  propriety  of  instmctions 
otherwise  than  as  abstract  propositions  of  law. 
the  substance  of  the  evidence  must  be  incor- 
ptwated  in  appellant's  abstract. — Beavm  v. 
Security  Mut  Ins.  C!o.  (Ark.)  848. 

Refusal  to  allow  a  deposition  to  n  to  the 
jury  held  not  to  be  reviewed ;  Hie  oC  ex- 
ceptions not  containing  it.  or  ehowliiK  the  ex- 
ceptions filed  to  it  were  passed  on. — TUtat  v. 
Ilfmoia  Cent  R.  Co.  (Ky.)  1055. 

A  judgment  on  the  report  of  a  referee  affirm- 
ed on  aH)eai  for  failure  of  the  traoacript  and 
fibetraet  of  the  record  to  contain  all  the  evi- 
dence.— VandercHiter  v.  Gtosi  (Mo.  Sop.)  610. 

A  ruling  on  demurrer  to  the  evidence  will 
not  be  reviewed,  unless  all  the  evidence  is  be- 
fore the  court —Harrison  v.  Pounds  (Mo.  Snp.i 
713. 

The  rule  that  an  assignment  of  error  on  the 
court's  refusal  to  allow  a  witness  to  answer 
cannot  be  considered  where  ft  does  not  appear 
what  the  witness  would  have  stated  doea  not 
apply  where  the  trial  court  rules  out  an  oitire 
line  of  competent  evidence,  or  where  he  holds 
that  a  witness  is  Incompetent  and  refoaad  to 
hear  him  at  alL — Union .  Ry.  Oo.  v.  Hnnton 
(Tenn.)  182. 

Assignments  of  error  on  the  court's  refusal 
to  allow  witnesses  to  answer  cannot  be  consid- 
ered where  it  does  not  appear  what  the  wit- 
ness would  have  stated. — Union  Ry.  Co.  v. 
Hunton  (Tenn.)  182. 

f  13.  —  Mattora  not  appaireiat  of 
ord. 

Where  the  Instructions  were  neither  c<q»ied 
nor  called  for  in  the  bill  of  exceptioiu.  an  as- 
signment that  the  court  erred  in  modifyiu  a 
certain  Inatmction  oould  not  be  revimred, — 
Hartin  Gommlasion  Oo.  v.  Pelt  (Ark.)  930. 

The  question  whether  aK>eUant  tomiahed 
proof  of  his  inability  to  pay  costs,  as  required 
by  Rev.  St  1895,  art  1401,  held  properly  raised 
in  the  appellate  court  by  affidavits  showina  tbe 
facta.— Kalkloah  T.  Bunting  (Tex.  CSv.  Aff-i 
389. 

1 1 4.  Assicnment  of  errors- 
Assignment  of  error  in  gross  to  aereral  in- 
structions wUl  not  be  considered  if  any  of  the 
Instructioiis  are  good. — ^Wella  t.  Parlcer  (Ark.> 

602. 

On  appeal  fat  condemnation  proceedings,  an 
assignment  that  the  court  erred  In  permtting 
a  lease  to  one  of  the  defendants  to  be  need  as 
an  absolute  criterion  for  value  is  too  genoaL 
—Union  Ry.  Co.  v.  Hunton  (Tenn.)  182. 

Certain  propositions  held  not  germane  to  the 
assignments  of  error  under  which  th^  were 
^^ed. — Qarrett  t.  Spradlinc  (Tex.  Civ.  App.» 

An  assignment  of  error  without  a  proposition 
held  not  open  to  consideration. — Gntf,  C.  &  S. 
F.  Ry.  Oo.  V.  St  John  (Tex.  Civ.  App.)  297. 

Assignments  of  emx  that  tbe  court  erred  in 
refusing  to  allow  plaintilt  to  take  a  nonsuit 
and  that  the  court  erred  in  giving  plaintiff  a 
nonsuit  and  then  entering  Judgment  against 
plaintiff,  are  too  general  to  be  considered. — 
Logan  V.  Lennix  CTex.  GIv.  App.)  364. 

Reference  to  evidence  warranting  a  requested 
instruction  hM  faisuffident  to  reqmre  the  eonrt 
to  review  tiie  aame. — Oulf,  C  A  8.  F.  By.  Co. 
V.  Beattie  (Tex.  Gfr.  App.)  367. 

A  wopodtiou  under  an  asaigument  of  wror 
which  is  not  germane  to  the  assignment  will  not 
be  considered  on  appwl^ — Sweet  v.  Ljroa  (Tex. 
Civ.  App.)  384. 


•  Point  MMtatad.  arUabu. 
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Ad  aBBignmeat  of  error  wUl  not  be  coiuidered 
whm  it  u  not  Bupported  by  any  statement  w 
req^red  by  the  nues. — ParUn  A  OrendorIC  Oa. 
T.  vawtar  CTn.  CUt.  App.)  407. 

Whwe  an  inatrnctlon  anthorlMa  a  finding  for 
plaintiff  on  an  iBsne  not  made  the  pleading, 
the  error,  though  not  assigned,  la  ao  fuada- 
mental  as  to  require  the  court  to  act  on  it — 
San  Antonio  Traction  do.  v.  Yost  (T«x.  Cir. 
App.)  428. 

Aislgnments  of  error  field  not  reviewable,  un- 
der rule  31  for  the  Courts  of  Ciril  Appeals  (67 
S.  W.  xtI),  requiring  each  proposition  under 
an  assignment  to  be  followed  b;  s  brief  state- 
ment— GuU,  C.  &  &  F.  Bj.  Co.  r.  Harbison 
(Tez.  Civ.  App.)  432 1  Same  v.  Wetiierly  (Tex. 
Civ.  App.)  450 ;  Same  t.  Oatea  C^vx.  Oiv.  App.) 
457. 

Where  the  statements  under  assignments  of 
error  relating  to  the  admisaiblUty  of  testimony 
do  not  show  what  objections  to  the  testimony 
were  urged,  the  asaignments  will  not  be  con- 
sidered.—Texas  Cent  By.  Co.  t.  HlUet  (Tex. 
Oiy.  App.)  4W. 

A  proposition  under  an  aaalgnment  of  error 
foreign  to  the  assignment  will  not  be  consider- 
ed on  appeal. — Texas  Cent  By.  Co.  t.  Miller 
(Tex.  OlT.  App.)  499. 

A  propositioD  under  an  assignment  of  error 
which  is  not  germane  to  the  assignment  will 
not  be  considered^ — IntematicMial  &  O.  N.  B. 
Co.  T.  GlOTor  (Tax.  Civ.  App.)  616. 

Where  neith»  cross-aastgnmentB  of  error  nor 
a  copy  of  appellee's  brief  containing  them  are 
filed  In  &e  court  below,  as  required  >y  District 
and  County  Court  Bnle  101,  such  cross-aaidgn- 
menta  will  not  be  cwuiidered  on  appeal.— <»ty 
of  Anstin  t.  GahiB  (Tex.  Gfr.  App.)  6S6. 

An  assignment  of  error  that  tbe  court  erred 
In  refusing  to  grant  defendant  a  new  trial  be- 
cause tbe  verdict  was  contrary  to  the  law  and 
the  evidence  held  too  genwal.— BrewBtw  v. 
State  (Tex.  Civ.  App.)  868. 

515.  Briefs. 

Where  no  briefa  were  filed  1^  dther  par^  to 
an  appeal  after  snbmiasion,  as  required  by  the 
roles,  the  appeal  would  be  dismissed. — Mis- 
souri! E.  ft  T.  By.  Co.  T.  Eldd  (lud.  T.)  SOS. 

Omission  to  consecntively  number  assign- 
ments of  error  discuased  in  appellant's  brief 
held  a  mere  technical  violation  of  rule  29  for 
the  Courts  of  Civil  Appeals  (67  8.  W.  zv).  and 
Insnfficient  to  require  court  to  refuse  to  consider 
the  assignments. — Lewis  v.  Houston  Electric 
Co.  (Tex.  ClT.  App.)  489. 

Failure  of  statemoit  following  asdgnment  of 
error  in  appellant'B  brief  to  refer  to  page  of 
record  held  a  mere  technical  violation  of  rule 
31  for  the  Courts  of  Civil  Appeals  (67  8.  W. 
xvi),  and  iuHufflcIent  to  require  the  court  to  re- 
fuse to  consider  the  assignments. — Lewis  v. 
Houston  Electric  Co.  (Tex.  Civ.  App.)  489. 

5 16.  Dtamissal,   withdrawal,   or  abas- 

donmeMt. 

Under  Kirby's  Dig.  S  1227.  held,  that  an  ap- 
pellee may  plead  on  appeal  that  since  the  ap- 
peal was  taken  a  judgment  has  settled  as 
against  the  appellant  the  rights  asserted  on  the 
appeal.— Church  v.  Gallic  (Ark.)  979. 

S  17.  Review-— Scope  and  extent  In  sen- 
eraL 

On  api>eal,  on  trial  by  the  court,  held,  that 
the  only  qnesti<HL  for  review  was  the  Bufficiency 
of  the  evidence. — Luster  t.  Boblnaon  (Ark.) 

£96. 

On  appeal  the  parties  are  bound  by  the  the- 
ory th^  adopted  at  the  trial. — •Tames  v.  Unit- 
ed States  Casualty  Go.  (Mo.  App.)  125. 


AssignmeDt  of  error  that  there  Is  no  evldmce 
to  sustain  the  judnnmt  raises  a  qnestion  of 
law,  vis.,  whether  Dw  bMts  legal^  justltv  tke 
judgment — VPUson  v.  Alexander  ffr&uk.)  035. 

Where  there  is  no  statement  of  facta  in  the 
record,  and  no  finding  that  property  involved 
was  a  homestead,  the  appellate  court  cannot 
cooBlder  that  issue.  —  Feathovtone  t.  Brown 
(Tex.  CJiv.  App.)  470. 

1 18.  — -  Parties  entitled  to  aUese  error. 

•An  attachment  plaintiff  cannot  contend  on 
hj/iptal  that  the  court  erred  in  rendering  judg- 
ment for  costs  against  Ub  snre^  on  the  at- 
tachment bond. — ^DumpBon  t.  Baxter  (Ark.> 
986. 

A  party  cannot  predicate  error  on  the  giving 
of  an  erroneous  instruction,  which  was  given 
at  his  request — Hazton  v.  Kansas  Oity  (Mo. 
Sup.)  714. 

BoUngB  in  favor  of  appellant  cannot  be  re* 
viewed,  where  respondentB  do  not  appeal.-— 
Darnell  t.  LafEerty  gtfo.  App.)  784. 

A  party  cannot  complain  that  the  pleadings 
did  not  raise  a  certain  issue  as  to  which  evi- 
dence was  admitted,  where  he  himself  intro- 
dnced  evidence  on  that  issne. — Simons  t.  Witt- 
mann  (Mo.  App.)  791. 

A  party  held  not  entitled  to  complain  of  evf- 
deuce  of  value,  though  immaterial;  it  being 
in  rebuttal  of  testimony  introduced  by  him. — 
Oneal  v.  Weisman  (Tex.  Civ.  App.)  2&0. 

Where  plalatiff's  claim  to  a  certain  item  of 
damage  was  conditioned  on  the  jury  finding  in 
his  favor  upon  another  Issue,  and  the  Jury 
found  against  him,  he  was  not  entitled  to  cUiIm 
the  item  of  damage  mentioned  on  appeal. — ^Hil- 
detvand  v.  Head  (Tex.  Civ.  App.)  438. 

f  19.  ^—  Freevinpaona. 

It  is  in  tile  province  of  the  circuit  court  to 
amend  Its  record,  and  in  the  absence  of  evi- 
dence showing  error  it  will  be  preaumed  cor- 
rect— Shorter  University  t.  Fxaiuliu  Bros.  Co. 
(Ark.)  687;  Same  t.  Franklin  Bras.,  Id.  074. 

Where  appellant's  abstract  of  the  transcript 
does  not  comply  with  SuiH^me  Court  Bnle  8^ 

and  none  of  the  luBtructions  are  set  out,  they 
will  be  assumed  correct — Shorter  Universi^  v, 
FraokliQ  Bros.  Co.  (Ark.)  587;  Same  v.  Frank- 
lin Bros.,  Id.  974. 

Where  appellant  did  not  bring  the  evidence 
Into  his  abstract  the  court  on  appeal  will  pre- 
sume that  the  trial  court's  finding  was  sus- 
tained by  tbe  evidence.  —  Merritt  v.  Wallace 
(Ark.)  876. 

In  ao  action  on  a  note  given  for  the  price  of 
land,  held,  that  It  shonld  oe  presumed  tiiat  the 
answer  was  taken  as  controverted. — Fitzpa  trick 
V.  Vincent  (Ey.)  1073. 

The  Supreme  Court  In  disposing  of  an  as- 
signment that  there  is  no  evidence  to  sustain 
the  judgment  must  adopt  tbe  theory  of  the 
facts  most  favorable  to  the  successful  party. — 
Wilson  V.  Alexander  (Tenn.)  935. 

Under  tbe  statute  regulating  tbe  practice  when 
cases  are  submitted  upon  special  issueB,  the 
court  must  be  presumed  to  have  found  in  favor 
of  the  prevailing  party  upon  an  issue  which 
was  Dot  submitted  to  the  jury,  but  as  to  which 
there  was  evidence  justifying  its  submission. 
— Horstman  T.  Little  (Tex.  Cfiv.  App.)  286. 

In  a  suit  for  divorce  and  partition  of  com- 
munity property,  it  must  be  presumed,  in  the 
absence  of  a  statement  of  facts,  that  the  court 
made  a  fair  and  equitable  settiemeut,  and  that 
its  adjudication  was  founded  on  evidence  sus- 
taining It — liongwell  T.  Longweil  (Tex.  Civ. 
App.)  416. 


*  Faint  annotated.  See  syllataa. 
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Id  a  Bait  for  divorce  and  partitioo  of  com- 
munltr  property,  it  most  be  presumed  in  favor 
of  the  judgment  that  a  sum  adjudged  to  defend- 
ant as  a  charge  oo  the  community  was  proven, 
as  alleged,  to  be  the  amount  of  his  separate 
funds  invested  in  the  community  property. — 
I^ngwell  T.  Longwell  (Tez.  Civ.  AwO  41& 

A  decree  for  divorce  held  not  erroneouB  on  the 

ground  that  the  petition  did  not  allege  that 
plaintiff  was  a  bona  fide  inhabitant  of  the  state 
at  the  time  of  filing  her  petition. — Longwell  v. 
liongwell  (Tex.  Civ.  App.)  416.. 

In  the  absence  of  a  statement  of  facts  from 
the  record,  it  must  be  presumed  that  all  mat- 
ters pleaded  by  the  parties  necessary  to  sustain 
the  judgment  were  proven. — Longwell  v.  Long' 
well  (Tel.  Civ.  App.)  416. 

Under  Rev,  St.  1895,  art.  1331,  where  the  rec- 
«rd  contains  no  statement  of  facts,  a  judgment 
on  special  isaues  submitted  to  the  jury,  sab- 
iectlng  certain  property  to  a  lien,  Mid  conclu- 
sive on  appeal. — E^therstone  t.  Brown  VIex. 
Civ.  App.)  470. 

It  will  be  presumed  that  the  bill  of  exceptiouB 
etates  all  that  occurred  at  the  trial. — St.  Louis 
Southwestern  Co.  of  Texas  t.  Boyd  (Tex. 
Civ.  App.)  509. 

Failure  to  comply  with  Sayles'  Ann.  Otv.  St. 
1897,  art  1346,  In  a  tax  suit  by  the  state 
a^lnst  a  nonresident  landowner,  Md  reversi- 
ble error. — Oarvey  r.  State  (Tex.  Civ.  App.) 
873. 

I  20.    Diaoretloa  of  lowav  eovrt. 

The  refusal  of  a  motion  for  a  new  trial,  set- 
tiDg  up  uewly  discovered  evidence,  will  not  be 
disturbed,  in  the  absence  of  abnse  by  the  trial 
court  of  its  discretion. — Hot  Springs  Ry,  Co. 
V.  McMillan  (Ark.)  846. 

The  grant  of  a  new  trial  because  of  an  in- 
adequate v^dict  in  an  action  for  damageB  will 
only  be  interfered  with  when  an  nnwiae  discre- 
tion is  clearly  shown. — ^Loevenhart  v.  LIndell 
Ry.  Co.  (Mo.  Sup.)  787. 

An  order  granting  a  motion  to  set  aside  a 
default  judgment  will  not  be  interfered  with 
on  appeal,  in  the  absence  of  a  clmr  showing  of 
abase  of  discretion. — Harknew  v.  Jairis  (Mo. 
App.)  1026. 

1 21.         Qvestloas  sf  teat*  Tevdlets,  ud 

flndliiBS. 

The  verdict  of  the  jory  on  conflicting  avt- 
dence  will  not  t>e  disturbed  on  appeal. — Ram- 
mer V.  Witheringtoo  (Ark.)  967 ;  Thompson  v. 
Baxter  (ArkJ  985;'  Freeman  v.  Slay  (Tex.  Civ. 
Ag>.)  404;  MorriU  v.  Bosley  (Tex.  Civ.  App.) 

Th«  finding  of  the  trial  jndge  on  conflicting 
evidence  is  conclusive  on  appeal. — Harrison  v. 
Pounds  (Mo.  Sup.)  713 ;  Tabet  v.  Powell  (Tex. 
Civ.  App.)  273. 

In  an  action  for  the  destruction  of  a  building 
,hy  fire,  a  finding  on  confiicting  evidence  that 
defendant's  engine  passed  the  bnilding  on  the 
day  of  the  fire  is  conclusive  on  araeal. — St.  Lou- 
is, I.  M.  &  S.  Ry.  Co.  V.  Coombs  (Ark.)  696. 

A  finding  on  conflicting  evidence  on  an  issue 
■of  fraud  in  the  execution  of  a  release,  submit- 
ted under  proper  Instructions,  will  not  be  dis- 
turbed on  appeal. — Hot  Springs  By.  Oo.  v. 
McMillan  (Ark.)  846. 

*A  verdict  of  the  jury,  snstained  by  the  evi- 
dence, will  not  be  disturbed  on  ameaL — St. 
Louis,  I.  M.  &  a.  Ry.  Co.  v.  Shaver  (Ark.)  9G1. 

A  verdict  will  not  be  disturbed  on  appeal,  as 
againsl  the  weight  of  evidence ;  it  having  evi- 
dence to  support  it — ^Flint  v.  Illinois  Cent  R. 
Co.  (Ky.)  l()o3. 


The  mere  fact  that  a  verdict  appears  to  be 
against  the  preponderance  of  the  evidence  kdd 
not  sufficient  to  warrant  disturbing  it  on  ap- 
peal.— Harrison  v.  Lakenan  (Mo.  Sup.)  53. 

A  finding  in  favor  of  defendant  on  an  IsKue 
of  non  est  factum  will  not  be  set  aside  on  ap- 
peal, unless  it  clearly  appear*  from  the  reconi 
that  the  finding  Is  the  result  of  pasaton.  preju- 
dice, or  misconduct. — Standard  Mfc.  Co.  t.  Hod- 
Bon  (Me.  App.)  1S7. 

On  appeal  in  an  action  for  permnal  injurie:'. 
the  verdict  will  not  be  disturbed  unless  tfa« 
damages  assessed  are  so  excessive  as  to  shodt 
the  moral  sense,  or  it  clearly  appears  that  the 
jury  was  influenced  by  passion  or  prejudice. — 
Waechter  v.  St  Louis  &  M.  B.  R.  Co.  (M'l. 
App.)  147. 

A  finding  on  an  issue  as  to  a  change  in  a  con- 
tract of  guaranty,  oo  conflicting  evidence,  will 
not  be  disturbed,  ^ugh  the  principal  evidence 
was  given  by  depoution. — John  A.  Tolman 
Co.  V.  Hunter  (Mo.  App.)  636. 

Testimony  which  can  be  reconciled  to 
physical  facts  will  not  be  weighed. — Stafford  t. 
Adams  (Mo.  Ai^.)  1130. 

A  verdict  clearly  aapported  by  the  testimony 
of  a  credible  witness  will  not  be  set  aside  be- 
cause of  a  conflict  between  his  teatimour  and 
that  of  other  wltoesaes. — W.  Scott  &  Co.  v. 
Woodard  (Tex.  CIr.  App.)  406. 

f  SX.  —  Hovmleas  omtr  Is  gmmmraX, 

The  error  of  the  court  in  permitting  an  argu- 
ment of  counsel  in  an  action  against  a  railway 
company  for  the  death  of  a  passenger  keU  prej- 
udicial.— ^Kansas  City  Southern  By.  Go.  t.  Me- 
Ginty  (Ark.)  1001. 

A  school  district^  sued  by  holders  of  void 
btmds  used  in  procuring  certain  property,  kfU 
not  prejudiced  by  judgment  for  conveyance  of 
raoperty  purchaaed  with  bonds. — Board  of 
Tnuteea  of  FordavUle  t.  Postel  (Ej.)  lOKt. 

Error  in  cross-examining  defendant  u  to 
meaning  of  letters  written  to  plaintiff  AcM  not 
prejudicial  to  defendant — Ebirrison  T.  Lake- 
nan  (Mo.  Sup.)  53. 

Any  error  in  action  of  court  to  which  •  cause 
was  taken  on  change  of  venue  In  permitting 
change  in  transcript  held  not  ivejodioal  to  de- 
fe^ant — ^Haxton  t.  Kansas  Gi^r  (Mo.  Sop.) 

In  an  action  against  a  street  railway  for  in- 
juries to  passenger,  an  instruction  as  to  care 
required  cA  defendant  Add  not  reversible  enor. 
— McHu^  r.  St  Louis  Trannt  Oo.  (Mo.  8ap.> 

853.  ,  V-  — 

Remarks  by  the  court  tn  the  jury's  ptaseace. 

on  request  for  time  to  prepare  a  mil  of  excep- 
tions, held  not  prejudtcial  to  plaintiff. — Ray  t. 
Pecos  &  N.  X.  Ry.  Co.  (Tex.  Civ.  App.)  466. 

Under  Rules  for  the  District  Ooorti  Sd  (67 
B.  W.  xxiii),  permitting  plaintiff's  conns^  to 
use  certain  language  in  argument  to  jory  ketd 
prejudidal  error.— «t  Louis  Southwestern  Ry. 
Co.  of  Texas  t.  Boyd  C^ex.  Glv.  App.)  509. 

{  23.  ^—  Harmless  amw  in  r«Ifai«a  «K 
plaadlncs. 

Irregularity  in  pleading  In  action  to  enforce 
lim  for  street  Improvement  Heid  not  to  affect 
aubetantial  rights,  and,  under  Civ.  Code  Prac. 
S  134.  not  to  be  gEound  for  ceversaL — Cabell 
V.  Cit7  of  Henderson  ^yO  1006. 

Under  the  Code  prarUon  tbat  a  fa^meat 
shall  not  be  reversed  for  an  error  not  alracting 
the  substantial  rights  of  the  complaining  party, 
the  overruling  of  a  motion  to  make  the  answer 
more  specific  held  not  tevarsiUe  error.— Gtaft 
v.  Barron  (Ky.)  1098L 


*  Pol&t  annotated.  Bee  syUabas. 
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Failure  of  a  petition  for  injuries  to  an  ele- 
vator passenger  to  allege  that  the  car  was 
"'uegligeotly"  started  before  plaintiffs  dreaa 
was  released  from  the  door  In  which  it  was 
caaght  htld  immaterial. — Hensler  t.  Stix  (Mo. 
App.)  108. 

lu  an  action  against  a  street  railway  com- 
pany for  injuries  to  a  passenger,  failure  to 
prove  certain  allegations  in  the  petition  held 
not  canae  for  rereraal.  under  Rev.  St.  1890,  §g 
(CVi.  T9a— Nelson  t.  Metropolitan  St  Ry.  Co. 
(Mo.  App.}  1119. 

In  an  action  for  injuries,  defendant  A«7d  not 

prejudiced  by  the  court's  refusal  to  sustain  a 
special  exception  to  an  allegation  that  plaintiff 
was  steadily  becoming  more  proficient  in  her 
profession,  and,  but  tor  her  injury,  would  soon 
have  been  able  to  earn  more  than  her  com- 
peiiBation  prior  to  the  injury. — Alexander  t, 
SlcGaffey  (Tex.  Civ.  App.)  462. 

The  court's  striking  out  a  pleading  was  not 
injurious  to  the  person  presenting  it,  where  he 
was  allowed  to  prove  the  matters  alleged  there- 
in.— Ray  T.  Pecos  &  N.  T.  Ry.  Co.  (Tex,  Civ. 
App.)  466. 

Where  the  court  did  not  sulHUit  to  the  jury 
the  matter  in  plaintiff's  petition  specially  ex- 
cepted to  by  defendant,  there  was  no  error  in 
overruling  the  exception. — International  &  Q. 
N.  R.  Co.  V.  Glover  (Tex.  Civ.  App.)  515. 

I  24.         Harmless  wmnr  Im  rolimca  om 

•▼Ideikee. 

A  chancery  case  Aeld  not  to  be  reversed  for 
admission  of  improper  evidence,  there  being 
enough  without  It. — Waters  v.  Merrit  Pants 
Co.  (Ark.)  879. 

As  on  trial  de  novo  of  a  case  heard  liefore 
the  chancellor,  who  is  presumed  to  have  disre- 
garded all  incompetent  testimony,  the  case  is 
weighed  solely  on  the  competent  testimony, 
questions  relating  to  alleged  Incompetent  evi- 
dence will  not  be  discussed  on  appeal. — Niagara 
Fire  Ins.  Oo.  t.  Boon  (Ark.)  915. 

On  an  issue  as  to  whether  plaintiff  had  con- 
sented to  an  alteration  in  a  contract  between 
himself  and  defendants,  error  in  receiving  evi' 
dence  without  the  Issues  held  cured  by  an  in- 
struction.— Harrison  v.  Lakenan  (Mo.  Sup.)  58. 

In  an  action  for  injuries  received  in  a  col- 
lision between  plaintiff's  vehicle  and  a  street 
car,  plaintiff's  testimony  as  to  the  speed  of  the 
car  held  no  ground  for  reversal. — Sluder  t.  St. 
Louis  Tran^t  Co.  (Mo.  Sup.)  MS. 

The  admission  of  incompetent  testimony  to 
contradict  other  incompetent  testimony  is  harm- 
less.— Fields  T.  Missouri  Pac.  Ry.  Co.  (Mo. 
App.)  184. 

There  w'as  no  reversible  error  in  the  admisslou 
of  evidence  where  the  items  of  damage  proven 
by  the  testimony  were  not  submitted  in  the 
charge.— Gulf.  C.  ft  8.  F.  By.  Co.  t.  St  John 
(Tex.  CiT.  App.)  297. 

The  exclusion  of  evidence  was  not  prejudi- 
cial where  the  fact  sought  to  be  proven  was 
testified  to  by  the  oppogfte  party. — GJiilf,  C.  & 
S.  F.  Ry.  Co.  V.  St.  John  (Tex.  Oiv.  App.)  297. 

In  an  action  for  injuries  to  cattle  shipped,  de- 
fendant held  not  prejudiced  by  the  adinission 
of  the  statement  by  its  conductor  to  plaintiff 
with  reference  to  the  insufficiency  of  the  engine 
drawiug  the  train. — Missouri,  K.  &  T.  Ry.  Co. 
of  Texas  v.  Russell  (Tex.  Ciy.  App.)  379. 

In  action  for  injury  to  passenger,  any  error 
in  ndmisBiou  of  city  ordinance  inhibiting  street 
rars  from  stopping  on  street  crossings  held 
not  prejudicial  to  plaintiff. — McCabe  v.  San  An- 
tonio Traction  Go.  (Tex.  Civ.  App.)  387. 


In  en  action  for  breach  of  a  carrier's  contract 
to  transport  certain  cattle,  the  admission  of  cer- 
tain evidence  as  to  the  time  required  to  trans- 
port the  cattle  from  the  point  of  shipment  to 
destination  hOd  harmless. — ^Pecos  lUver  R.  Co. 
T.  Latham  (Tex.  Olv.  App.)  392. 

In  trespass  to  try  title,  certain  objectionable 
evidence  neld  not  to  have  affected  the  result — 
E^eeman  v.  Slay  (Tex.  Civ.  App.)  404. 

The  admisrion  of  incompetent  testimony  is 
uot  reversible  error  in  a  case  tried  before  the 
court,  there  being  ample  competent  testimony 
to  aathoriM  the  judgment. — Jones  t.  Day  (Tex. 
Civ.  App.)  424. 

The  admitaiou  of  Incompetent  evidence  tend- 
ing to  establish  a  fact  proven  by  other  uncou- 
tradicted  and  competent  evidence  Is  harmless. — 
Texas  Cent.  R.  Co.  v.  West  (Tex.  Oiv.  App.) 
426. 

Error  in  the  admission  of  irrelevant  evidence 
is  cured  by  the  sulwetinent  admission  without 
objection  of  similar  evidence. — McFarland  v. 
Qulf,  G.  &  S.  F.  Ry.  Co.  (Tex.  Civ.  App.)  450. 

In  an  action  for  injuries  by  the  fall  of  an  el- 
evator, defendant  held  not  prejudiced  by  the 
sustaining  of  an  objection  to  a  question  as  to 
the  speed  at  which  the  elevator  was  set  to  run. 
— Alexander  v.  McGaffey  (Tex.  Civ.  App.)  HKi. 

The  exclusion  of  an  answer  of  a  witness  held 
not  reversible  ^or,  the  iraue  to  which  his  tes- 
timony related  being  otherwise  established. — 
Brewster  v.  State  (Tex.  Civ.  App.)  858. 

Where  a  witness.wos  permitted  to  explain  his 
reasons  for  desiring  to  see  defendants  get  out  of 
the  suit,  the  exclusion  of  an  additional  explana- 
tion held  harmless. — Brewster  v.  State  (Tex. 
Civ.  App.)  858. 

The  error  in  permitting  a  witness  to  testify 
to  a  fact  is  harmless,  where  the  same  witness 
and  others  testified  thereto  without  objection. — 
Gulf.  O.  &  S.  F.  Ry.  Co.  v.  House  &  Watkins 
(Tex.  CiT.  App.)  1110. 

g  25.  —  H&rmlesB  error  relatlnc  to  la- 
stmotions. 

When  the  issues  were  properly  presented  to 
the  Jury,  error  cannot  be  predicated  on  the  re- 
fusal of  instructions  requested. — Carpenter  v. 
Jonea  (Ark.)  871. 

An  instruction  erroneously  stating  plaintiff's 
claim  held  iwejodidal. — ^McBlvaney  r.  Smith 
(Ark.)  981. 

In  an  action  against  a  street  railroad,  where 
plaintiff  alleged  that  defendant  by  a  negligent 
and  violent  rate  of  speed  of  another  car  caused 
the  collision,  an  Instruction  to  find  for  plaintiff, 
if  the  jury  found  that  defendant  so  negligent- 
ly ran  and  operated  its  cars  or  either  of  them, 
held  not  error  affecting  the  merits  which  will 
be  regarded  on  appeal. — Reynolds  v.  St  Louis 
Transit  Co.  (Mo.  Sop.)  50. 

Where  verdict  for  injury  to  plaintiff's  wife 
exceeded  the  sum  of  disbursements  made  for 
medical  attention,  etc.,  error  in  permitting  a 
recovery,  under  the  pleading  and  proof,  for 
uupaid  liabilities,  could  not  be  deemed  harm- 
less.— Nelson  v.  Metropolitan  St  Ry.  Co.  (Mo, 
App.)  781. 

Where  in  a  will  contest  the  evidence  of  un- 
due infiuence  was  insufficient  to  take  that  Is- 
sue to  the  jury,  error,  if  any.  In  an  instruction 
submitting  that  issue,  was  harmless  to  contest- 
ants.—Franklin  T,  Boone  (Tex.  C5v,  App.)  262. 

Charge  on  damages  consisting  of  loss  of  time 
caused  by  personal  injuries  held  erroneous  un- 
der the  pleadings  and  evidence.--^exas  ft  P. 
By.  Co.  V.  Frank  (Tex.  Civ.  App.)  883. 
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In  action  for  iQjnries  to  passenger,  error  in 
charge  as  to  degree  of  care  required  of  de- 
fendant held  not  harmleafl. — Iiewis  t.  Houston 
Electric  Co.  (Tex.  Civ.  App.)  489. 

In  action  inyolving  title  to  real  estate,  failure 
of  jury  to  find  and  state  amount  of  taxes  dua 
to  city  as  party  held  harmless  as  to  plaintUE. — 
Morri])  T.  Bosley  <Tex.  Civ.  App.)  S19. 


186. 


of  latwmadlBte 


—  DaalslfMU 
aovrta. 

The  Supreme  Court  may,  in  considering  ques- 
tions certified  from  the  Court  of  Civil  Appeals, 
determlDO  every  minor  question  upon  which  a 
correct  decision  of  the  general  question  certified 
may  depend.— City  of  Austin  t.  Oahlll  (Tex. 
Sup.)  542. 

{ 87.  —  Snbseqaent  appeals. 

Where,  on  appeal,  the  evidence  Is  found  to 
have  been  snfBcfent  to  support  the  verdict,  but 
the  cause  is  reversed  because  of  erroneous  m- 
atructions,  the  finding  as  to  the  sufficiency  of 
the  evidence  is  not  conclasive  on  the  next  ap- 
peal, after  a  retrial.— St.  Louis,  I.  M.  &  S.  By. 
Co.  T.  Gteere  (Ark.)  995. 

♦On  a  second  appeal,  the  court  will  not  con- 
sider the  points  decided  in  the  former  appeal. — 
City  of  St.  Joseph  ez  rel.  Foraee  v.  Baker  (Mo. 
App.)  1122. 

§  88.  DetermluAtion  and  dlaposltioB  of 
cause. 

♦Where  it  appeared  that  an  issue  tendered  by 
plaintiff  had  nt^  been  determined  or  abandoned 
judgment  on  reversal  will  not  be  rendered  for 
defendant,  but  the  cauae  will  be  pwnanded.— 
Wagner  v.  Arnold  (Ark.)  SS2. 

In  an  action  to  recover  land,  a  holdinx  on  ap- 
peal that  certain  evidence  of  plaintiff^s  title 
was  erroneou^y  admitted  held  not  to  rendec 
necessary  an  affirmance  of  a  Judgment  for  de- 
fendant.— Boynton  T.  Ashabraner  (Ark.)  1011. 

The  fact  that  judgment  against  appellant  is 
for  too  small  a  sum  is  not  reversible  error. — 
Morrow  t.  Pike  County  (Mo.  Sup.)  99. 

Where  the  appellate  court  can  determine  the 
amount  that  was  allowed  by  the  jury  under  an 
erroneous  Instruction,  and  no  other  error  ap- 
pears, a  new  trial  will  not  be  ordered.  If  a  re- 
mittitor  la  entered.— Stafford  T.  Adama  (Mo. 
App.)  1150. 

Act  1903,  requiring  the  mandate  In  reversed 
and  remanded  cases  to  be  filed  within  12 
months,  held  to  apply  to  a  judgment  rendered 
in  1894.  on  which  no  muicbte  had  been  filed 
up  to  1908.— Aspley  t.  Hawkins  (Tex.  Olv. 
App.)  288. 

Where  a  charge  on  tiie  measure  of  damages 
for  personal  injuries  erroneously  permits  a 
greater  recovery  than  is  authorized  by  the  plead- 
ing, and  the  evidence  on  the  subject  is  too  in- 
ddnite  for  the  error  to  be  cured  by  remittitur, 
a  judgment  for  plaintiff  most  be  reversed. — 
Texas  &  P.  By.  Co.  t.  Frank  (Tex.  Civ.  App.) 
38a 

Where,  after  two  opportunities,  plaintiff  fails 
to  establish  his  cause,  the  Court  of  Appeals  will 
reverse  the  judgment  of  the  county  court  in 
bis  favor,  and  render  judgment  that  he  take 
nothing  by  the  suit  and  pay  all  costs. — ^Texas 
Cent  R.  Co.  v.  Harbison  (Tex.  Civ.  App.)  414. 

Id  a  suit  against  a  firm  and  an  executrix  of 
an  alleged  partner,  where  evidence  establishing 
partnership  was  inadmissible,  and  the  remain- 
ing evidence  showed  decedent  not  a  partner, 
the  court  will  not  remand,  but  render  judgment 
for  the  executrix. — Rascoe  r,  Walker-Smith  Co. 
(Tex.  Civ.  App.)  439. 
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APPOINTMENT. 

Of  xee^ver,  tee  "BeoelTen."  I  2. 

ARBITRATION  AND  AWARD. 

Under  insurance  policy,  see  "Insnzance.'*  I  & 

S  1*  ArbltratoM  ud  proeeodlnso. 

An  arbitration  cannot,  after  it  is  property 
submitted,  be  defeated  by  the  withdrawal  of 
one  of  the  appraisers  duruig  the  investigatioB. 
—Niagara  Fire  Ins.  Co.  t.  Boon  (A^)  915. 

I  2.    Award.  ^ 

Where  there  is  sufficient  evidence  to  sustftlB 
an  award  as  to  value,  it  is  not  open  to  attack, 
though  the  valuation  be  inaccurate,  unleea  so 
grossly  erroneous  as  to  Indicate  bad  faith,  or 
other  grounds  to  set  the  award  aside. — Niagara 
Fire  Ins.  Go.  t.  Boon  (Ark.)  81S. 

ARGUMENT  OF  COUNSEU 

In  civil  actions,  see  "Trial,"  I  8.       ^  ^ 
In     criminal     in-osecutionB,    see  "xlriminal 
I^w,"  i  16. 

ARREST. 

See  "Bail":  "Bescuei" 

Legality  of.  as  defense  to  robbery  by  ofBcer, 
see  "Bobbery." 

ARREST  OF  JUDGMENT. 

In  criminal  prosecutions,  see  "Criminal  Law," 

S  2a 

ARSON. 

Harmless  error,  see  "Criminal  I*w,"  I  27-  „ 
Statement  of  venue  in  infonnatton.  see  la- 
dictment  and  Informatioii***  S  L 

An  information  on  a  proseention  for  anon 
held,  under  Rev.  St.  1899,  I  1875,  aufficient  to 
charge  defendant  with  notice  of  tho^particBlar 
church  which  he  was  charged  with  bunting. — 
State  T.  Hont  (Mo.  Sup.)  719. 

ASSAULT  AND  BATTERY. 

Accomplices,  see  "(Mmlnal  law,"  f  2. 
Assault  with  intent  to  kill,  see  "Homida*." 
§§  4,  9. 

Assault  with  intent  to  rape,  see  "Rapt"  |  S. 
By  agent,  see  •'Principal  and  Agent,"  f  2. 
Gbnviction  of  offense  indaded  in  charge,  fee 

"Indictment  and  InformatioD."  j  4. 
Credibility  of  witneaseB,  see  "Witnesses,"  I  S. 
Declarations    as    evidence,    see  "Ciijniii&J 

Law,"  S  9. 

{  1.  OiTU  UablUt7> 

In  an  action  for  an  aasault  and  battery  a  ver- 
dict tot  SLOOO  hM  not  excessive. — St.  Lomf.  L 
M.  ft  S.^.  Oo.  T.  Grant  (Ark.)  580,  lisa 

i  2.   OxlalMl  »aap— IWHty. 

SIvidenee  Aeld  insnfflcimt  to  aoataln  eoBTictt-*= 
of  asaanlt  u  a  priudpaL— Oiy  t.  State  i^.> 
306. 
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On  prosecation  for  anrarated  twaalt,  de- 
fendant held  entitled  to  cnarge  that  be  was  not 
bound  by  intent  of  person  in  whoae  behalf  he 
interfered  in  difficulty. — ^Pedro  t.  State  (Tex. 
Cr.  App.)  m 

ASSESSMENT. 

Of  compensation  for  property  takea  for  public 
ase,  see  "fihninent  Domnin, '  8  2. 

Of  damases,  see  "Damages."  |  5. 

Of  expenses  of  pnblic  improvements,  see  "Mu- 
nicipal Oorporations,"  ft  5. 

Of  loss  OD  insured,  see  'Insurance."  S  8. 

ASSIGNMENT  OF  ERRORS. 

See  "Appeal  and  DETor,"  |  1^ 

ASSIGNMENTS. 

For  benefit  of  creditora*  aee  "AMlgiinMiitM  tear 

Benefit  of  Creditors." 
Fraud  aa  to  creditors,  see  "Fraudulent  Con- 

Tejancca." 
In  banlcraptcy,  see  "Bankruptcy,"  §  2. 
Of  corporate  shares,  see  "Corporations,"  S  3. 
Of  dramshop  license,  see  'Intoxicating  Liq- 

aors,"  i  2. 

f  1.  Beanisltes  and  validity. 

An  order  for  the  payment  of  mon^  Md  an 
assignment  of  a  particular  account,  the  ac- 
i-eptance  of  which  constituted  an  agreement  to 
pay  the  amount  due,  less  credits  arising  from 
the  same  or  other  transactionB. — Comer  t. 
Floore  (Tex.  Qv.  App.)  24& 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  "Bankruptcy,"  |  2. 

9  1.   Bicbta  and  remedies  ef  oredltors. 

Holders  ct  mortgage  bonds  of  a  corporation 
held  not  required  to  account  for  the  pronts  from 
the  property  and  paid  to  them  by  uie  assignee 
of  the  mortgagor  for  the  boiefit  of  creditors.  In 
order  to  share  with  the  general  creditors  in  the 
proceeds  of  a  sale  of  the  property. — Phoenix 
Brewing  Co. 'a  Assignee  T.  Central  Oouramers' 
Co.  (Ky.)  lOSa. 

ASSOCIATIONS. 

See  'TBuilding  and  Loan  AModattons." 
Hoapital  associations,  see  "Hospitals." 
Mutual   fa«ieflt   insunnce  assodatioDi;  lee 
"Insurance,"  |  & 

ASSUMPSIT,  ACTION  OF. 


BiAt  of  broker  to 
brokers.*-  f  8. 


recoTsr  for  umewioaa,  see 


ASSUMPTION. 


ant,' 


k  by 
lit, 


8. 


ASYLUMS. 


See  "Hospitals." 

ATTACHMENT. 

See  "Exeoitlon";  "Oamisbment.'' 
Conflictinc  jurisdiction  of  courts,  see  "Courts," 
I  6. 


Exemptions,  see  **Bxempt!oni^:  "Homestead." 

Parties  entitled  to  allege  error,  see  "Appeal  and 

Etror,"  I  la  * 
Questions  presented  toe  review,  see  "Appeal 

and  Brror,"  S  2. 

i  1.   Propertr  anbjeot  to  attaolunent. 

Where  a  deed  by  a  husband  and  wife  was- 
made  in  good  faith,  and  not  fraudulent,  it  was 
superior  to  a  subsequent  attachment  by  a  cred- 
itor of  the  grantors,  irreapective  of  whether  the 
property  conveyed  was  a  nomestead  at  the  time 
of  the  conveyance. — Parlin  &  Orendtnft  Co.  v. 
Vawter  (Tex.  Civ.  AppO  407;  Same  T.  Lesgett 
(Tex.  Civ.  App.)  40a 

S  S.  Claims  by  third  veraoas. 

Bad  faith  purchasera  of  property  which  had 
been  transferred  to  their  vendors  by  an  in- 
solvent in  fraud  of  creditors  held  not  entitled 
to  retain  the  proper^  by  reason  of  the  fact 
that  at  the  time  of  the  last  sale  the  vendors 
tberdn  had  recovered  the  property  from  at- 
taching creditors  of  the  insolvent  by  giviug  a 
bond. — Horstman  t.  Little  (Tex.  Civ.  App.) 
286. 

S  3.   Wroncfnl  attaoluaent. 

Plaintiffa,  who  ratified  the  issuance  and  ex- 
ecution of  a  writ  under  which  pereonal  prop- 
erty of  defendant  was  wrongful^  seized,  held 
liable  for  the  conversion,  though  the  writ  was 
not  actually  signed  by  the  justice. — Sanger 
Bros.  T.  Brandon  (Tex.  (Sr.  App.)  4aX, 

ATTENDANCE. 

Of  juror,  see  "Jury,"  1 2. 

ATTORNEY  AND  CLIENT. 

Argument  and  conduct  of  counsel  at  trial  in 

civil  actions,  see  "Trial,"  I  3. 
Argument  and  conduct  of  counsd  at  trial  in 

criminal  prosecutions,  see  "Criminal  haw," 

f  16. 

Attorney's  fees  in  pfosecution  for  violation  of 
municipal  ordinances,  see  "Municipal  Cor- 
porations," 6  6. 
Attorneys  in  fact,  see  "Principal  and  Agent."^ 
Emirtoyment  of  attorney  by  coun^,  see  Oonn- 
ties,'^  S  2. 

Estoppel  to  deny  authority  of  attorney,  see 
"Estoppel,"  SI. 

Interest  on  attorney's  fee,  see  "Int^est,"  I  2. 

Payment  of  attorney  employed  by  county,  see 
"CountieB,"  II  8.  4. 

Preservation  m  record  of  objections  to  argu- 
ment for  purpose  of  review,  see  "Appeal  and 
Error,"  S  7. 

Privil^ed  communications,  see  "Witnesses," 
1 1. 

Recovery  of  counsel  fees  in  action  for  tffeach  of 
covenant,  see  "Oorcmants,"  |  2. 

{  1.   Retainer  and  authority. 

A  receipt  given  by  attorneys  to  a  debtor  is. 
not  evidence  asainst  the  creditor,  in  the  ab- 
sence of  a  abovnng  that  the  attom^s  were  at- 
torneys for  the  creaitor.-~Bank  of  Batetsville  v. 
Maxey  (Ark.)  96d. 

Attorney  acting  for  certain  creditors  held,  nn- 
der  the  circumstances,  not  the  attorney  for  an* 
other  creditor  whose  claim  he  collectedj  and 
payment  to  him  did  not  affect  the  liability  of 
snretiea  on  snch  claim.— Bank  of  BateaviUe  ▼. 
Maxey  (Ark.)  96a 

In  order  that  the  act  of  a  creditor  in  accept- 
ing money  collected  by  an  attorney  without  au- 
thority may  amount  to  a  ratification  of  the  at- 
torney's act,  snch  acceptance  must  be  accom- 
panied by  fiUl  kwnrledge  of  the  facts.— Bank  of 
BatesTUIe  v.  Maxey  (Ark.)  908, 
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Act  of  creditor  in  accepting  moDey  from  an 
-attoroey  which  Xhe  latter  had  collected  held, 
under  tJie  circumstaDces,  not  to  amouat  to  rati- 
ficstion  of  the  attomey's  acta,  so  aa  to  make 
bim  the  creditor's  agoit. — ^Baok  of  BatesriUe  v. 
Mazer  (Ark.)  90S. 

I  S.  Dntlea  wad  UsMUtlM  of  Attonay 
to  elle&t. 

*A  client,  recovering  Judgment  for  money 
collected  by  his  attorney  under  contract  of 
employment,  held  entitled  to  interest  from  the 
time  of  the  collection ;  while  the  attorney,  re- 
-corering  for  serviceB,  Acid  entitled  to  interest 
from  his  dischai^e. — Goodin  t.  Hays  (Ky.)  1101. 

•Where  a  client  discharged  his  attorney  und^r 
contract  to  render  services,  and  sued  him  for  the 
money  collected  by  him  under  the  contract,  the 
attorney  might  set  off  his  claim  for  services 
against  the  amount  in  hla  hands. — Qoodin  T. 
Hays  (Ky.)  1101. 

{  3,  OompcMMtliim  Mtd  liem  «f  attor- 

•Pacts  held  not  to  warrant  an  implied  con- 
tract to  pay  for  services  of  attorneys. — Davis 

V.  Trimble  (Ark.)  920. 

•An  attorney,  wrongfully  discharged  under 
his  contract  of  employment,  held  entitled  to  re- 
cover the  contract  price  for  the  serrieea  render- 
■ed.— Goodin  v.  Hays  (Ky.)  llOl. 

•Where  an  attorney,  under  contract  to  render 
services  for  his  client,  fails  to  pay  over  on  de- 
mand the  amount  due  the  client  under  the  con- 
tract, the  client  may  discharge  him. — Goodin  t. 
Hays  (Ky.)  1101. 

In  an  action  hj  an  attorney  for  services,  evi- 
dence  Aeld  to  show  that  a  fee  paid  plaintiff  in- 
cluded services  only  in  the  district  court,  so 
that  he  was  entitled  to  a  reaaouable  fee  for 
services  in  appellate  courts. — Morris  &  Crow  v. 
KestersoB  (Tex.  Civ.  App.)  277. 

In  an  action  by  an  attorney  for  services,  evi- 
'deuce  Add  to  show  that  plaintiff  assisted  in  suit 
without  the  knowledge  or  consent  of  his  client, 
HO  that  he  was  not  entitJed  to  recover  for  serv- 
ice8.~MoMB  &  Crow  T.  Kesterson  (Tax.  Civ. 
App.)  277. 

AUTHORITY. 

Of  agent,  see  "Principal  and  Agent,"  I  2. 
Of  attorney,  see  "Attorney  and  Qlent,"  §  1. 
Of  broker,  see  "Brokers,"  S  1. 
Of  corporate  agent,  see  "Corporations,*'  |  4. 

AWARD. 

See  "Arbitration  and  Award."  1  2. 

BAIL 

I  1(  In  eriminal  proaeoiitloiui. 

A  recognizance  on  appeal  held  snffident. — 
■Cassena  t.  State  (Tex.  (3r.  App.)  229. 

BAILMENT. 

See  "Banks  and  Banking,"  1 1;  ^'Carriers,"  1 1. 

A  repairer  of  machinery  has  a  lien  thereon 
entitling  him  to  retain  possesBlon  until  the  re- 

fair  charges  are  paid  or  tendmd. — ^Pine  Bluff 
ran  Works  t.  Boling  &  Bro.  (Ark.)  306. 


BALLOTS. 


See  "Qectiona,"  |  2. 


BANKRUPTCY. 

See  ^Asaignments  for  Benefit  of  CVedltors.** 
Liability  of  sureties  for  expense  of  61ing  daim 

in  bankruptcy  against  prindpal,  see  "Frindpal 

and  Surety,"  I  '2. 
Right  of  trustee  to  iuterest  on  judgrment,  see 

'Interest,"  §  1. 
Sale  of  improvemrats  on  partition  at  suit  of 

trustee,  see  "Partition."  {  1. 
Surplusage  in  pleading  In  action  by  trustee,  see 

"Pleading."  |  1. 
Testimony  aa  to  transactions  with  decedent  in 

action  by  trustee,  see  "Witnesses,"  |  1, 

§  1.   Petition,     adjndleatlen.  wavnnt, 
and  onstody  of  propertj'. 

Under  Bankr.  Act  July  1,  ISJS,  c.  541,  |  70e. 
30  Stat.  565,  566  (U.  S.  Comp.  SL  1901.  p. 
3452],  authorizing  the  trustee  to  avoid  fraudu- 
lent transfers,  it  u  immaterial  whether  a  trans- 
fer is  made  fonr  months  prior  to  the  adjudica- 
tion of  bankruptcy  or  noL — Sharp  r.  Vltahngk 
(Ark.)  929. 


S  2.    Aasignxaent,  adminlstntlon, 

dlatribntion  of  banJtfnpt's  eatmt*. 

The  fact  that  a  debt  owing  by  an  insolvent 
is  secured  does  not  prevent  a  transfer  of  prop- 
erty to  pay  it  from  being  preferential  as  to 
creditors  not  secured. — ^Horstnutn  t.  little  CTcsc 
Civ.  App.)  286. 

A  creditor  of  an  insolvent  held  pjifty  of  re- 
ceiving a  preferential  transfer  within  Bankr. 
Act  July  1,  1896,  c.  Ml,  1  60,  30  Stat.  562 
[V.  S.  Comp.  St.  1901.  p.  S4151,  dedarins  aoeh 
transfers  void.— Horitman  t.  little  (Tex.  Cir. 
App.)  286. 

A  surety  Is  a  creditor  within  the  meaning  of 
the  provision  of  the  bankruptcy  act,  condenmiBg 
preferential  transfers  to  creditor*. — Horstman 

V.  Uttle  (Tex,  Civ.  App.)  286. 

In  action  by  trustee  of  bankrupt  hnsbud 
against  bankrupt's  wife,  costs  of  mit  Add  tax- 
able against  wife's  interest  in  improvem^t* 
erected  on  her  separate  property,  both  in  tfae 
trial  court  and  on  appeal— -Collins  t.  Bryao 
(Tex.  Civ.  App.)  432. 

Prayer  of  petition  of  trustee  in  bankmptcr  to 
enforce  daim  against  separate  estate  of  wifr  of 
bankrupt  hOd  to  anthonse  court  to  decree  the 
sale  of  the  improvements  on  wife's  sepaiate  es- 
tate to  satisfy  judgment. — 0>llina  t.  Bit*d 
(Tex.  Civ.  App.)  432. 

ATWments  of  petitlou  of  trustee  io  bankrupt- 
cy to  enforce  claim  against  s^rate  property 
of  wife  of  bankrupt  Krld  suffldMit  to  joati^ 
finding  of  fact  and  judgments— OtlUas  t.  BxyaB 

(Tex.  Civ.  App.)  432. 

Trustee  lu  bankruptcy  AeZd  entitled  to  recov- 
er out  of  the  proceeds  of  the  sale  of  tfae  im- 
provements on  the  separate  property  of  the 
bankrupt's  wife  amount  of  conununity  funds 
expended  by  husband  in  makiDg  the  unprove- 
ments. — Collins  v.  Bryan  (Tex.  Civ.  App.)  43:^ 

A  trustee  iu  bankruptcy,  suing  nnder  Bankr. 
Act  July  1,  1808,  c.  641,  I  70^  snbd.  e.  30  Stat. 
665  [U.  S.  Comp.  St.  1901.  p.  3451].  must  al- 
lege the  amount  of  the  claims  of  creditors  ex- 
isting at  tbe  time  of  the  fraodnlent  conT^asce. 
and  that  tbe  assets  were  insuffid^t  to  pay 
them. — Shelley  v.  Nolen  (Tex.  Civ.  App-)  524. 

Under  Bankr.  Act  July  1,  1806.  c  &4L  f  7**. 
Bubd.  e,  80  Stat  665  [V.  S.  Comp.  St.  UOl.  p. 
8451],  a  trustee  in  bankruptcr  M4  entitled  ts 
sue  ta  recover  propert}^  alleged  to  belong  to  the 
community  estate,  and  to  nave  beai  conveyi^d 
to  the  bankrupt's  wife  pdor  to  the  bankmptiT 
act  and  by  her  conveyed  to  defendants  porva- 
ant  to  a  conspiracy  to  conceal  the  [mpert? 
from  creditors  existing  to  the  timm  e(  tka  b- 


*  Polat  auotated.  U—wrUMOnm. 


Digitized  by  Google 


INDEX. 


■titution  of  the  rait — Bheller  t.  Nolen  fTcx. 
GiT.  App.)  524. 

BANKS  AND  BANKING. 

VeriflcatioD  of  pleading  in  action  againat  b«nk, 

Bee  "Pleadioff,"  S  6. 

I  1.   FvMttoBB  ud  AmUlBKS. 

Under  Negotiable  Inatnunent  Law,  {  189 
(Acts  1890.  p.  1T2,  c.  M),  the  drawer  of  an 
ordisarr  cbeck  m&y  revolie  the  same  and  forbid 
its  payment,  bo  that  any  Bubsequent  payment 
is  at  the  peril  of  the  bank. — Pease  &  Dwyer  Co. 
T.  State  Nat.  Bank  (Tenn.)  172. 

The  fact  that  the  drawer  of  a  check  sued 
the  payee  for  its  proceeda  held  not  to  constitute 
a  ratification  of  the  payment  of  the  check  by 
the  bank  after  its  revocatlou. — Pease  &  Dwyer 
Co.  T.  SUte  Nat.  Bank  (Tenn.)  172. 

Id  order  to  place  a  cbeck  beyond  the  con- 
trol of  the  drawer  and  preclude  him  from  stop- 
ping payment  thereon,  it  must  be  clearly  shown 
that  It  was  the  intention  of  the  parties  to  as- 
sign all  or  a  part  of  the  specific  fund  on  de- 
DMlt. — Pease  k  Dwyer  Go.  t.  State  Nat.  Bauk 
<Teut.)  172. 

*Drawee  bank  which  passed  a  forged  cbeck 
held  negligent— Fannenr  ft  Merchants'  Bank 
T.  Bank  o?  Bntherford  (Tenn.)  089. 

Bank  to  which  bearer  check  was  presented 
for  purment  held  not  negligent  in  failing  to 
have  mt  holder  identIfied.--Farmen^  A  Mer- 
chanti*  Bank  v.  Bonk  of  Bntherford  (Tain.) 
839. 

I  S.  If  tttliMud  banks. 

Payment  of  certain  notes  by  surety  held  not 
to  ^Te  the  principal  a  cauBe  of  action  to  re- 
coTer  a  praaity  under  the  federal  statutes  rela- 
tive to  otaction  of  usury  by  national  bank.— 
Iduater  t.  First  Nnt  Bank  (Tex.  Olr.  App.) 
429. 

BAR. 

Of  action  ^  fwmer  odJndicttloB,  ne  "Jndg- 
nent"  I  8. 

BASTARDS. 

GiTil  liabUitT  for  rape,  ae«  "Bape,"  |  8. 

BATTERY. 

Se«  "Assault  and  Battery." 

BENEFICIAL  ASSOCIATIONS. 

Building  or  loan  associations,  see  "BnUdlng 

and  Loan  Associations." 
Mutaal   benefit   insnranee   ossodationa,  lee 

"Inanionoe,"  I  & 

BENEFITS. 

Acceptance  of,  as  gromid  of  Mtoppel,  Me 
"Sfatoppel,"  I  1. 

BEQUESTS. 

See  '^Is." 

BEST  AND  SECONDARY  EVIDENCE. 

In  dvil  actions,  see  "E>Tldcnce,"  1 8. 

BIAS. 

Of  juror,  see  "Jnir."  1 8- 

Of  witneMh  see  "Wltneaaee,"  I  Z. 


BILL  OF  EXCEPTIONS. 

See  "Exceptions,  BiU  of." 

BILL  OF  UDINQ. 

See  "Carriers,"  |  L 

BILLS  AND  NOTES. 

See  "Lost  Instmments." 

Bonus  to  railroad,  see  "Hailroads,"  |  2. 

Instructions  in  gmieral  in  action  on  mAO,  oae- 

"Trial,"  i  8. 

Land  purchase  price  notes,  see  "Vendor  and 
Purchaser,"  {  4. 

Parol  or  extrinsic  evidence,  see  "Evidence,"  |  8. 

Partnership  notes,  see  "Partnership,"  (  3. 

Payment  by  check,  see  "Payment,   f  !• 

Power  of  agent  to  talce  note,  see  "Pruudpal  and 
Agent,"  i  2. 

Presumptions  on  appeal  or  writ  of  error  in. 
action  on  note,  see  "Appeal  and  Error,"  §  19.. 

9abrogation  to  righta  of  payee,  see  "Subro- 
gation." 

Testimony  as  to  transactione  with  decedoit  in. 
action  involring  notes,  see  "Witnesses,"  1 1. 

I  1.   Beqaislies  and  ToUdity. 

•The  drawee  of  a  check  by  accepting  the- 
same  makes  himself  a  guarantor  thereof. — 
Farmeni*  &  Merchants'  Bank  y.  Bank  of  Ruth- 
erford (Tenn.)  939. 

*A  payee  bank  which  received  and  paid  a 
forged  check  Aeld  estopped  to  deny  its  genuine- 
ness as  against  Indorsera. — Farmers*  ft  Mer- 
chants' Bank  v.  Bank  of  Bntherford  (Tain.)- 

930. 

i  S>   Oomstnetiom  umA  oporatioa. 

Where  a  note  bearing  10  per  cent.  Interest 
contains  no  stipulation  for  interest  after  ma- 
turity, interest  must  be  computed  at  10  per- 
cent, from  date  to  maturity,  and  thereafter  at 
6  per  cent— Johnson,  Berger  ft  Oo.  t.  Downing 
(iSk.)  825. 

That  a  note  bears,  after  the  name  of  the- 
payee,  letters  indicating  his  title  as  officer  In  a 
beneficial  association,  does  not  render  the  note 

Eiyable  to  him  other  than  as  an  individual — 
uster  T.  BoUnwrn  (Ark.)  896k 

I  a   Bigkta  mUI  UaUUtlM  vm  iMAono- 
■leat  or  trmasfev. 

*An  indorser  of  negotiable  paper  does  not 
warrant  to  the  drawee  the  genuinenesa  of  the 
maker's  signature.  —  Farmers'  &  Merchants'' 
Bank  V.  Bank  of  Rutherford  (Tenn.)  039. 

•Certain  certificates  of  deposit,  payable  to  ,0., 
"trustee,"  and  to  C,  "tniatee  of  B.  F.,"  resp'ec- 
tively,  held  to  impart  actual  notice  of  the  righta 
of  the  cestui  que  trust  to  an  Indorsee,  within 
Negotiable  Instruments  Law,  §  5U  (Acts  1899. 
p.  150,  c.  94).— Ford  v.  H.  0.  Brown  ft  Co.. 
(Tenn.)  1036. 

{  4.    Pvasentment,  denand,  sotlw,  mmd 
protest. 

Where  plaintiffe  retained  as  collateral  a  note 
of  a  third  person,  transferred  by  defendant  be- 
fore executing  his  note  to  them,  they  were 
bound  only  to  use  reasonable  diligence  to  col- 
lect it,  and  defendant  cannot  complain  of  mere 
delay  in  enforcing  payment — Johnson,  Berger 
&  Co.  V.  Downing  (Ark.)  82S. 

Defendant  held  to  have  waived  any  liability 
as  indorser,  because  of  failure  to  make  demand 
and  give  notice  of  nonpayment — Johnson,  Ber* 
ger  ft  Co.  T.  Downing  (Ark.)  825. 

I  S.  Paymant  aad  dlsoharso. 

•The  surrender  of  a  note  to  the  maker  In- 
exchange  for  a  worthless  check  is  not  payment 
— Hogan  V.  Kalsa  (Mo.  Ajfp.)  1128. 
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ParnwBt  of  wdndoned  note  to  one  in  pot- 
seHHlon  thenot  held  good. — Hlgler  DennU 
(Tex.  CiT.  App.)  400. 

I  6.  Aetlcnu. 

lu  an  action  on  a  note  by  an  Indorsee  against 
the  maker,  a  certain  instmction  held  erroQeoaa. 
— N.  Nigro  A  Co.  t.  Security  Bank  U  Minn»- 
aota  (Tex.  Civ.  App.)  S75. 

In  an  action  on  a  note,  where  tha  defense 
was  payments  to  one  other  than  the  plaintifEa, 
who  neld  the  note,  the  harden  was  on  defend- 
ant to  show  that  the  one  to  whom  payments 
were  made  had  authority  to  collect  it. — Higley 
T.  Dennis  (Tex.  Civ.  App.)  400. 

BONA  FIDE  PURCHASERS. 

Of  bill  of  exchange  or  promlasorr  note^  m* 

"BiUa  and  Notes/'  I  S. 
Of  goods,  see  "Sales,"  |  4. 

BONDS. 

Following  proceeds  of  sale  oC  invalid  bondss  ne 

"Trusts,''  i  3. 
Laws  impairing  obligation,  see  "OOnstitntional 
Law."  8  2. 

Manicipal    bonda,    see    "Monlcipal  Corpora- 

tiODS,^*  fi  9. 

3chool  district  bonds,  see  **SchoolB  and  School 
Districts,"  §  1. 

Bonds  in  leoal  jTroceedingt. 

See  "BaU." 

Appeal  from Jostice's  coar^  aee  "Justiees  of  the 

Peace."  S  1 
Aroeal  in  criminal  nrosecation,  sea  "QHminal 

W,"  I  28. 
On  lost  instrument,  see  "Loit  InBtmmMits. 

S  1.  Actions. 

Under  Rev.  St.  1889,  c.  6,  art.  1,  i  473.  held 
that  a  Judgment  in  an  action  on  a  bond  uoold 
provide  that  it  shall  stand  as  security  for  fur- 
ther breaches,  and  not  that  it  ditU  be  Hatis' 
6ed  bj  the  payment  of  the  damages  already 
accrued. — Fidelity  &  Deposit  Co,  of  Maryland 
V.  Schachman  (Mo.  Sup.)  626. 

BONUS. 

See  "BaUroada*"  I  2. 

BOOK  ACCOUNT. 

See  "Account,  Action  On.** 

BOUNDARIES. 

Sea  "Munidpal  Corporations,"  1 1. 

BOYCOTT. 

Action  for  conspiracy  to.  see  "ConntoM^t"  S  1< 

BREACH. 

Of  contract  see  "Tender  and  Furchaaer,"  {  % 
Of  warranty,  see  "Sales,"  ||  6,  7. 

BREACH  OF  THE  PEACE. 

A  village  marshal  held  not  a  person  whose 
peace  cotud  be  disturbed  by  loud  and  offensive 
talkiojir.  within  a  village  ordinance  providing 
that,  If  any  person  dtBtm-bs  the  peace  of  anoth- 
er, etc.,  he  shall  be  adjudged  guilty  of  a  misde- 
o^nor. — Village  of  Salem  v.  Coffey  (Mo.  App.) 


BRIEFS. 

On  appeal  ax  writ  of  errw.  aee  "Appeal  and 

Brror,"  |  16w 

BROKERS. 

See    "Principal  and  Agent" 

%  1.  Employmoiit  and.  sntboritr- 

The  employment  of  a  real  estate  brtdwr  t9 
procure  a  purchaser  tax  a  farm  held  to  cwtintK 
up  to  the  time  he  procured  a  purcbaaer. — Bai- 
lee V.  McMurry  (Mo.  App.)  157. 

In  determining  what  constitatea  a  reaeonable 

thne  within  which  a  real  estate  broker  employed 
to  procure  a  purchaser  for  a  farm  must  pro- 
cure a  purchaser  in  order  to  be  entitled  to  tis 
commissions,  the  circumstances  must  be  con- 
sidered.—Bailee  V.  McMorry  (Mo.  App.)  1S7. 

A  broker,  employed  to  procure  a  purt^iaeer  for 
a  farm,  lias,  in  tiie  absence  of  any  provisiooB 
in  the  contract  of  employment,  a  reeaooaUe 
time  in  which  to  procure  a  purdiaser,  unless 
his  authority  is  in  the  meantime  revoked. — 
Sallee  v.  McMurry  (Mo.  App.)  157. 

The  right  of  a  real  estate  broker  to  procoro 
a  purchaser  for  a  farm  heU  not  rert^eo. — Sal- 
lee V,  McMuriy  (Mo.  App.)  157. 

{  2,  Dvtles  and  llabiUtlea  to  nriMoipaL 

In  an  action  to  recover  from  brokers  a  por- 
tion of  the  purchase  price  retained  hy  tneai 
after  effecting  a  sale  of  plaintliTi  land,  an  In- 
Btmetion  AeM  not  eironeooa  becanaa  It  aaaaied 
that  defendanta  had  received  moouj  from  the 
purchaser.— •Harrison  v.  takenan  (Mo.  Snpti 

In  an  action  to  recover  fr<»n  brokers  a  por- 
tion of  the  purchase  money  retained  by  tbrm 
after  effecting  a  sale  of  plaintiff's  land,  an  in- 
struction held  not  erroneous  as  covering  mat- 
ter without  the  issues. — Harrison  v.  Lakeoan 
(Mo.  Sup.)  63. 

In  an  action  against  brokers  to  recover  ■  por- 
tion of  the  purchase  price  of  plaintiff's  laoH 
retained  by  them,  an  Iiutruction  that  aathorit} 
to  sell  at  a  specified  price  did  not  excuse  de- 
fendants from  selling  at  the  best  obtainable 
price  held  not  erroneous. — Harrison  v.  Lakonan 
(Mo.  Sup.)  tS3. 

In  an  action  against  brokers  wlio  had  sold 
plaintiff's  land  to  recover  moneys  received  fron 
the  purchaser  and  retained  by  defeDdante.  Ae 

petition  hM  not  insufficient  for  failing  to  alle^-' 
that  defendants  were  granted  aathority  to  col- 
lect the  money.  —  Harrison  v.  Lakenan  (Mo. 
Snp.)  63. 

An  owner  employing  a  broker  to  sell  hie  land 
held  entitled  to  sue  the  broker  for  the  forfeit 
money  paid  by  an  intending  purchaser,  thoorh 
the  time  for  completing  the  purchaae  has  not 
ezplred.~M.  L.  Chamboa  &  Co.  t.  Hecriap 
(Tex.  Civ.  App.)  371. 

Hie  right  (tf  an  owner  employing  a  ttroka 
to  sell  ius  land  to  recover  the  forf^t  nxwey 
paid  by  an  intended  purchaser  AeU  not  affected 
by  a  custom. — M.  L.  Chambers  ft  Co.  t.  "Bm- 
ring  (Tex.  OIv.  App.)  871. 

In  an  action  by  an  owner  of  land  to  recover 
the  forfeit  money  paid  to  his  real  estate  brokrr 
by  an  intended  purdiaser  who  ftJled  to  com- 
plete the  purdiase.  the  purchase-  Is  not  a  proT>- 
^  paitr.— M.  L.  Chambers  &  Oo.  t.  Herring 
(Tex,  OlT.  App.)  Sn.  ^ 

{  3.  Ooaspenaatlon  and  Uem. 

*A  broker  held  not  eotitied  to  recover  com- 
missions for  selling  goods,— Taykw  t.  Oedboht 

(Ark.)  969. 
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*BeaI  flstato  agent  Md  to  hare  been  the  pro- 
caring  cause  of  a  sale  made  hj  Hm  owner,  and 
to  be  entitled  to  commlsdon. — 'Hunton  t.  Mar- 
fhall  (Ark.)  963. 

A  real  estate  broker  earns  his  commission  on 

Erodadng  a  boyer  able,  ready,  and  willing  to 
ny  on  the  temia  fixed  tn;  the  ownn. — Bailee  v. 
McMarrj  (Ho.  App.)  157. 

A  real  estate  broker  emplored  to  sell  land 
held  entitled  to  his  cMnmissions,  though  the 
owner  did  not  carry  ont  bis  agreement  to  sell. 
— Sallee  t.  McMurry  (Mo.  App.)  157. 

A  real  estate  broker  la  entitled  to  his  com- 
mission on  a  sale  of  land  where  he  Is  the  pro- 
curing cause  of  the  negotiations  resulting  m  a 
sale. — Sallee  t.  McMurry  (Mo.  App.)  157. 

A  broker  employed  to  sell  land  on  commission 
has  a  right  to  give  a  part  of  his  commissions  to 
the  purchaser. — Stephens  T.Tomlinaon,  Hender- 
son &  Co.  (Tex.  Civ.  App.)  304. 

A  real  estate  agent  who  renders  services  Aeld 
entitled  to  recover  the  reasonable  value  thereof. 
— Stephens  T.  Tomllnson,  Henderson  &  Co. 
(Tex.  Civ.  App.)  SXH. 

I  4.   AotUnifl  for  eompnsatloii. 

An  instmction  In  an  action  to  recover  com- 
missions earned  on  procnring  a  purchaser  for  a 
farm  held  erroneous,  as  suggestiDz  a  conspiracy 
between  the  broker  and  the  purchaser. — -Sallee 
V.  McMurry  (Mo.  App.)  157. 

BUILDING  AND  LOAN  ASSOCIATIONS. 

A  building  and  loan  association  which  fur- 
nished funds  for  the  construction  of  a  build- 
ing held  not  liable  for  the  negligence  of  the 
bnilding  contractor  causing  the  eolla^  of  an 
adjacent  building. — Henry  t.  Stuart  (Tex.  Olv. 
App.)  248. 

In  an  action  against  a  building  and  loan  as- 
sociation for  damages  caused  by  the  negligence 
of  a  contractor  in  constructing  a  building  cer- 
tain evidence  held  Irrelevant. — Henry  t*  Btnart 
(Tex.  Civ.  App.)  248. 

BUILDING  CONTRACTS. 

See    "Building  and  Loan  Associations." 
Damages  for  breach,  see  "Damages.** 

BURDEN  OF  PROOF. 


"Criminal  Law," 


In  criminal  prosecutions,  see 

i  & 

BURGLARY. 

Argnments  of  counsel,  see    "CMmbrnl  Law," 

f  le. 

{  1.  Proseentloii  and  pimlshnant. 

Where  an  indictment  for  burglary  charges 
the  entry  without  consent  of  the  "occupant"  of 
the  honse,  occupancy  is  equivalent  to  possesidtHi 
and  embraced  a  chicken  house  on  the  premises  of 
tbe  prosecutor. — Moore  T.  State  (Tex.  Cr.  App.) 
230. 

In  a  prosecution  for  burglary,  an  Instmction 
held  not  erroneous  as  authorizing  conviction  re- 
gardless of  whether  accused  had  prosecutor's 
consent  to  enter  the  house. — Moore  t.  State 
(Tex.  Cr.  App.)  280. 

In  a  prosecution  for  burglary,  certain  evi- 
dence Mid  not  a  Tsriaoce  from  the  indictment. 
— Johnson  v.  State  (Tex.  O.  App.)  813. 

In  a  prosecution  for  burglary,  certain  testi- 
mony held  admlBsible  to  Identify  defendant  as 
the  burglar,  and  to  show  the  intent  with  whidi 


the  bunlory  was  cnnmftt«d.^QhnMm  t.  State 

(Tex.  C&.  App.)  SIS. 

CANCELLATION  OF  INSTRUMENTS. 

See    "Quieting  TiUe";    "Beformation  of  In- 
stmmentB." 

Bar  of  caoaes  of  acti<m    by    Judgment,  see 

"Judgment,"  8  & 
Deed  of  trust    on    community    proiterty*  see 

"Husband  and  Wife,"  |  5. 
Deeds,  see   "Deeds."  f  1. 
Insurance  policy,  see  "Insurance,"  |  2. 
Rescissitm  of  contracts,  see   "Sales,"  f  8. 
Setting    aside    fraudulent    conveyances,  see 

"Fraudulent   Conveyances,"  |  2. 

S  !•   Froooedlnca  and  relief. 

In  an  action  to  cancel  a  deed -given  defend- 
ant by  plaintiff  In  payment  for  defendant's  sup- 
posed uiterest  In  property  which  the  parties 
had  agreed  to  purchase  jointly,  evidence  held 
to  require  submission  to  the  jury  of  the  ques- 
tion whether  the  parties  in  fact  purchased  Joint- 
ly,—Paddock  T.  Bray  (Tex.  Civ.  AppJ  m 

CANVASS  OF  VOTES. 

See  "Elections,"  8  2. 

CARGO. 

See  "Shipping." 

CARNAL  KNOWLEDGE. 


See  "Rape." 


CARRIERS, 


Admissions  as  evidence  in  action  for  Injury  to 
cattle  shipped,  see  "Evidence,"  5  4.  • 

As  employers,  see  "Master  and  Servant,"  88 
1,  10. 

Otrriage  of  goods  by  vessels,  see  "Shipping," 

Damages  for  fallnrB  to  perfbrm  eontcact,  see 
"Dam^tes,"  8  2. 

Declarations  as  evidence  in  action  for  deatii  of 
passenger,  see    "Evidence,"  {  5. 

Effect  of  subsequKit  written  contract  on  liabil- 
ity for  breach  of  oral  contract,  see  "Con- 
tracts," 8  2. 

Bridence  as  to  autlunity  of  Ofttit,  see  "Corpo- 
rations," 8  4. 

Harmless  error  In  action  for  injuries  to  pas- 
senger, see  "Appeal  and  Brror/'  8|  22,  23, 
25. 

Hearsay  testimony  as  to  damages  from  delay  of 

live  stock  in  transit,  see  "Evidoice,"  {  6. 
Instructions  In  general  in  action  for  death  of 

passenger,  see    "Trial,"  8  11. 
Instructions  In  general  in  action  for  injuries  to 

live  stock  in  transit,  see   "Trial."  8  5. 
Jurisdiction  of  particular  courts  of  actions  for 

Injuries  to  animals  in  transit,  see  "Courts," 

8  2. 

Jurisdiction  of  partlcntar  courts  of  action  to  en- 
force carrier's  Hen.  see  "Courts,"  I  8. 

New  trial  in  action  for  Injuries  to  IIts  stock  In 
transit,  see    "New  Trial,"  }  1. 

Opinion  evidence  In  action  for  Injuries  to  live 
stock  in  transit,  see  "Evidence,"  f  9. 

Opinion  evidence  in  action  for  injuries  to  pas- 
senger, see   "BJvidence,"  I  8. 

Bes  gestae  In  action  for  injuries  to  passenger, 
see   "Evidence,"  8  2. 

Trespassers  on  trains,  see    "Railroads,"  8  B> 

8  1.   Oarrlacs  of  Kooda. 

A  shipper  cannot  recover  special  damages 
arising  from  a  railroad  company's  ftUlnre  to 
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furnish  can,  mileiB  the  facts  leadins  to  the 
special  damages  are  made  known  to  the  com- 
pany.— Choctaw,  O.  &  Q.  By.  Co.  t.  Bolfe 
(Ark.)  870.  * 

A  shipper  held  entitled  to  recoTer  tike  expense 
in  keeping  teams  necessarr  ia  Iwding  logs  oa 
cars  while  waiting  for  a  railroad  company  to 
furnish  cars. — Choctaw,  O.  ft  O.  By.  Co.  t. 
Rolfe  (Ark.)  870. 

A  complaint  In  an  action  against  a  railway 
company  for  failnre  to  famish  cars  held  to  show 
the  tender  of  goods  for  shipment  made  to  the 
company's  agents. — Choctaw,  O.  ft  Q.  By.  Co. 
T.  Bolfe  <Ark.)  870. 

A  complaint  In  an  action  against  a  railway 
company  for  failnre  to  furnish  cars  held  snffl- 
ciently  definite  as  to  time  when  cars  were  de- 
manded.— Choctaw,  O.  &  G.  By.  Co.  v.  Rolfe 
(Ark.)  870. 

Allegation  in  an  action  against  a  railway  com- 
pany for  failure  to  furnish  cars  held  to  uiow  a 
demand  on  proper  authority.— Choctaw,  O.  & 
G.  Ry.  Co.     Rolfe  (Ark.)  870. 

An  unsigned  bill  of  lading  delivered  by  the 
carrier's  agent  held  ineifective  to  limit  the  car- 
rier's common-law  liability. — Patrick  t.  Ula- 
sonri,  K.  ft  T.  By.  Co.  (Ind.  T.)  330. 

In  order  to  render  a  carrier  liable  for  the  con- 
sequence of  the  conjunction  of  its  negligence 
with  an  act  of  God,  snch  Injury  must  have 
been  a  probable  conseqaence  of  the  negligence. 
— Motfatt  Commission  Co.  T.  Union  Paci  B.  Co. 
(Mo.  App.)  117. 

A  carrier  ia  not  liable  as  f <v  a  la«ach  of  con- 
tract for  the  destruction  by  an  unprecedented 
flood  of  goods  which  it  delayed  to  transport. — 
Moffatt  Commission  Co.  v.  Union  Pac.  R.  Co. 
(Mo.  App.)  117, 

Unexplained  delay  in  transportation  by  a  con- 
necting carrier  held  concurring  negligence,  ren- 
dering  such  carrier  liable  for  damages  result- 
ing therefrom. — Butterick  Pub.  Co.  t.  Gulf,  C. 
&  S.  F.  Ry.  Co.  (Tex.  CIt.  App.)  290. 

Where  cattle  were  shipped  over  the  lines  of 
several  connectinc  carriers  under  a  several  con- 
tract, plaintiff  held  not  entitled  to  sue  one  of 
them  for  a  separate  default  in  a  county  through 
which  its  railroad  did  not  run,  and  in  which 
it  had  no  place  of  business. — ^Atchison.  T.  ft  8. 

F.  Ry.  Co.  T.  Waddell  Bros.  (Tex.  Civ.  App.) 
300. 

An  initial  carrier  was  not  ne^Igont  In  de- 
livering freight  to  a  connecting  carrier  for 
transportation  to  a  station  On  the  line  of  the 
connecting  carrier  which  that  carrier  had  offi- 
cially stated  to  be  open  for  business,  but 
whidi  was  not  so  nien  in  tact — ^Texaa  ft  N.  O. 
By.  Co.  V.  E.  B.  ft  D.  a  Kolp,  Jr.  (Tex.  Civ. 
App.)  417. 

In  an  action  against  a  carrier  for  delay  In 
the  shipment  of  freight,  an  instruction  relative 
to  the  estimation  of  reasonable  time  for  the 
shipment  held  sufficiently  favorable  to  defend- 
ant.—Texas  ft  N.  O.  By.  Co.  T.  B.  B.  ft  D.  C. 
Kolp.  Jr.  (T».  CiT.  App.)  417. 

Id  an  action  against  carrier  for  damages 
caused  by  unreasonable  delay  io  delivering 
freight,  plaintiff  held  entitled  to  recover  certain 
demurrage  paid  defendant  as  a  result  of  the 
delay.— Texas  &  N.  O.  By.  Co.  v.  E.  B.  ft  D. 

G.  Kolp,  Jr.  (Tex.  Civ..App.)  417. 

Where  freight  is  accepted  by  a  carrier  with- 
out notice  to  the  shipper  that  its  delivery  will 
be  delayed,  any  delay  occasioned  by  an  unusual 
rush  of  business  or  large  accumulation  of 
freight  is  no  defense  to  an  action  for  delaying 
the  shipment — Texas  &  N.  O.  Ry.  Co.  v.  B.  B. 
ft  D.  C.  Kolp,  Jr.  (Tex.  Qv.  App.)  417. 


In  an  acticHi  against  a  railroad  for  failure  to 
furnish  cars  for  shipment  of  cattle,  there  can 
be  no  recovery  for  an  item  of  dasiages  which 
is  not  pleaded. — Texas  &  P.  By.  Co.  v.  Amett 
(Tex.  Civ.  App.)  448. 

Where  a  petition  counted  on  a  In'eacb  of 

contract  to  furnish  cars  on  a  specific  datp, 
the  submission  to  the  jury  of  ne^igent  delay 
in  furnishing  cars  was  error. — ^Texas  &  P.  By. 
Co.  v.  Arnett  (Tex,  Civ.  App.)  448. 

Evidence  held  insufficient  to  establish  a  coo- 
tract  on  the  part  of  a  railroad  to  ftuniMi  cars  on 
a  day  certain. — Texas  ft  P.  By.  Co.  T.  Ameit 
(Tex.  Civ.  App.)  448. 

S  S.   Curiae*       Uve  st«ek. 

Written  contract  between  shipper  and  car* 
rier  held  to  preclude  shipper  from  recovering 
damages  for  breach  of  pnor  verbal  contract. — 
Hoover  T.  St  Louis  ft  8.  F.  B.  Co.  (Ho.  App.) 

769. 

An  instruction  in  an  action  against  a  carrier 
for  delay  in  transportation  of  cattle  held  to  cor- 
rectly fix  the  measure  of  damages. — Gulf.  C.  & 
S,  F.  Ry.  Co.  T.  Beattie  (Tex.  Civ.  App.)  3tIT. 

An  instruction  is  an  action  against  a  carrier 
for  delay  in  transportation  'of  cattle  held  cor- 
rectly refused  because  eliminating  a  period  the 

cattle  were  detained  in  considering  the  reason- 
ableness of  the  time  taken  in  making  the  trip. — 
Gulf,  a  &  S.  F.  Ry.  Co.  v.  Beattie  (Tex.  Cir. 
App.)  367. 

It  is  the  duty  of  a  conunon  carrin-  receiving 
live  stock  for  transportation  to  use  reasonabw 
diligence  to  transport  the  same  within  a  rea- 
sonable time.— Gulf.  C.  &  S.  F.  Ry.  Co.  v. 
Beattie  (Tex.  Civ.  App.)  367. 

In  an  action  for  injuries  to  cattle  in  trannt 
evidence  Ikeld  to  support  a  verdict  findinx  de- 
fendant carrier  gull^  of  negligoice. — lEIsRoikri, 
K.  ft  T.  By.  Co.  of  Texas  t.  BoMeU  (Tex.  Civ. 
App.)  879. 

In  an  action  for  injuries  to  cattle  shipped,  a 
requested  instruction  held  properly  refused  as 
mlsleadiDg. — Pecos  Biver  B.  Co.  t.  LathaB 
(Tex.  Civ.  App.)  302. 

In  an  action  for  breach  of  a  carrier's  ctn- 
tract  to  ship  certain  cattle,  evidence  Md  not 
to  constitute  a  fatal  variance. — Pecos  Biver  B. 
Co.  V.  Latham  (Tex.  C!v.  App.)  392. 

Where  plaintiffs  cattle  were  injured  by  the 
concurring  negligence  of  defendants  and  certain 
other  railroads,  defendants  were  llaUe  tb/mtmr. 
— Pecos  Blver  R.  Co.  t.  Latham  (Tex.  Civ. 
App.)  392: 

In  an  action  against  a  carrier  for  dam^cK 
to  a  shipment  of  cattle  caused  by  delay,  it  was 
not  necessary  for  the  court  to  define  negligence. 
—Texas  Cent  B.  Co.  v.  West  (Tex.  Civ.  App.> 
428. 

In  an  action  against  a  carrier  for  damages 
to  a  shipment  of  cattle,  eridoiee  held  to  Justify 
submission  to  the  Jnry  of  the  qneetlim  wliedier 
any  of  the  damage  oecntTed  on  deffendant's  lin^. 
—Texas  Cent  H.  Co.  t.  Wert  (Tex.  Glr.  App.t 
426. 

A  carrier,  contracting  to  deliver  a  riiip- 
ment  of  cattle  at  a  place  desiguated  wiUiln  a 
certain  time,  is  liable  to  the  shipper  for  daniair» 
on  its  own  or  connecting  carrier  s  lines. — Texa"« 
Cent.  By.  Co.  v.  Miller  (Tex.  Civ.  App.) 

An  instruction  in  an  action  against  a  carrier 
for  damages  to  a  shipment  of  cattie  held  cor- 
rect as  far  as  it  went,  and  any  omission  must 
be  supplied  by  a  requested  instruction. — T^xas 
Cent  By.  Co.  v.  Miller  (Tex.  Civ.  App.)  480. 

A  carrier,  failing  to  deliver  a  shipment  of  cat- 
tie  within  the  time  agreed  ou,  ii  liable  to  tbe 
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•hip^r  for  the  damagea  raatained  hy  reason 

of  nia  failure  to  receive  the  market  value  of 
the  cattle  occasioned  by  the  breach  of  the  car- 
rier's agreement. — Texas  Gent  By.  Co.  v.  Mil- 
ter (Tex.  Civ.  App.)  499. 

In  an  action  against  an  Initial  carrier  for 
damages  to  a  shipment  of  cattle,  the  receipts 
from  the  connecting  carrier  to  the  shipper's  con- 
signee, showing  the  foeigbt  paid,  are  ulmissi- 
bie  — Texas  Cent.  Bj.  Co.  w.  MUler  (Tex.  Civ. 
App.)  490. 

Id  an  action  against  railroads  for  damages  to 

plaintiff's  cattle  resnltiDK  from  delay  in  tians- 

portatioD,  the  admission  of  certain  testimony 
on  the  issue  of  damages  held  not  reversible  er- 
ror.—Red  River,  T.  &  S.  By.  Co.  t.  Eaatin 
&  Knox  (Tex.  Civ.  App.)  530. 

In  an  action  against  railroads  for  damages 
to  plaintiflTs  cattle  resulting  from  delay  in 
transportation,  defendant  connecting  road  held 
to  have  waived  insufficiency  of  tender  of  cattle. 
^Red  River,  T.  &  S.  Ry.  Ca  t.  Bastln  & 
Knox  (Tex.  Civ.  App.)  530. 

Under  Rev.  St.  1883,  arts.  4S3i,  4498.  in  an 
action  against  railroads  for  damag«i  to  plain- 
tiff's cattle  resulting  from  delay  in  transporta- 
tion, defendant  connecting  road  held  liable  for 
all  damages  naturally  and  proximately  result- 
ing from  its  refusal  to  receive  the  cattle  when 
t<>T!dered. — Red  River,  T.  &  S.  Ry.  Co.  Bastln 
&  Knox  (Tex.  Civ.  App.)  530. 

*A  clause  in  a  live  atocb  shipment  contract 
limiting  the  carrier's  liability  for  delay  held 
not  to  release  the  carrier  as  to  delay  caused 
by  nrgligence. — Texas  Sc  N.  O.  Ry.  Co.  v.  Far- 
rington  (Tex.  Civ.  App.)  889. 

A  live  stock  contract,  exempting  the  carrier 
from  liability  for  delay  after  delivery  to  its 
8?ent.  held  to  refer  to  delay  after  delivery  by 
the  initial  carrier  to  its  connecting  line. — Tex- 
as &  N.  O.  By.  Co.  r.  Farrington  (Tex.  OIt. 
App.)  889. 

Tn  an  action  against  a  carrier  for  delay  and 
injuries  to  cattle  shipped,  refusal  to  require 
plaintiff  to  separately  state  the  amount  of  aam- 
agen  claimed  for  the  delay  and  for  the  Injuries 
heUl  error. — Texas  &  N.  O.  Ry.  Co.  v,  Far- 
rington (Tex.  Civ.  App.)  889. 

In  an  action  for  delay  in  shipping  cattle, 
plaintiff  held  entitled  to  testify  as  to  the  length 
of  time  it  ordinarily  took  to  make  the  journey 
in  QTiestion.— TexRfi  &  N.  O.  Ry.  Co.  v.  Far- 
rington (Tex.  Civ.  App.)  880. 

A  carrier  held  liable  for  the  failure  to  feed 
and  water  cattle.— Oulf,  O.  &  S.  P.  Ry.  Co.  t. 
House  &  Watklns  (Tex.  CHv.  App.)  1110. 

In  an  action  against  a  carrier  for  delay  In 
transporting  cattle,  held  not  error  to  permit 
plaintiff  to  ask  a  witness  a  question  with  ref- 
erence to  trains  during  a  period  of  delay  at 
a  town.— Gulf,  C.  &  S.  F.  Ry.  Co.  v.  House  & 
Watkins  (Tex.  Civ,  App.)  1110. 

In  an  action  against  a  carrier  for  delay  in  a 
shipment  of  cattle,  evidence  of  value  of  cattle 
on  account  of  shrinkage  held  fldmisaible. — Gulf, 
C.  &  S.  F.  Ry.  Co.  V.  House  &  Watkins  (Tex. 
Civ.  App.)  1110. 

In  an  action  against  a  carrier  for  failure  to 
famish  cars  for  the  shipment  of  cattle,  certain 
evidence  held  admissible,  as  showing  that-  the 
carrier  had  contracted  to  furnish  cars.— Gulf, 
C.  &  S.  F.  Ry.  Co.  T.  Honse  &  Watkins  (Tex. 
Civ.  App.)  1110. 

S  3.    Carriage   of   passengers  Relation 
between  carrier  and  passenger. 

A  railroad  company  Is  not  required  to  accept 
as  a  passenger  without  an  attendant  one  who 
from  intoxication  Is  incapable  oiC  taking  care 


of  himself.— Price  t.  St  Louis,  I.  M.  &  S.  Bj. 
Co.  (Ark.)  575.  ■ 

In  an  action  against  a  street  railroad  com- 
pany held  not  error  to  Instmct  a  Snding  fof 
plaintiff  if  the  jury  found,  among  other  tacts, 
that  defendant  received  plaintiff  as  a  passen- 
ger to  be  carried  for  hire,  though  there  was  no 
evidence  that  plaintiff  paid  his  fare  or  that  fare 
was  demanded. — Reynolds  v.  St  Lonia  Transit 
Co.  (Mo.  Sup.)  50. 

Carrier'a  acceptance  of  a  pe»on  to  become 
a  passeDger  Ikela  implied  from  act  of  motorman 
of  street  car. — ^Lewls  t.  Houston  Electric  Oo. 
(Tex.  Civ.  App.)  489. 

f  4.  — ■  Fares,  tlekets,  and  special  e«n- 
traots. 

Where  a  railroad  ticket  is  over  several  roads, 
held  that  the  ticket  agent  of  one  whoae  duty  it 
was  to  stamp  it  for  return  passage  was  not  the 
agent  of  the  sdler,  so  as  to  make  It  responsible 
for  his  erroneous  statement  a»  to  time  return 
passage  should  be  begun. — Boling  t.  St.  LonIa 
&  S.  P.  R.  Oo.  (Mo.  Sup.)  35. 

Condition  in  a  special  rate  cicket<  as  to  re- 
turn passage  being  commenced  on  day  it  was 

eoached  held  valid.— Boling  t.  St.  Lonls  &  8. 
'.  R.  Co.  (Mo.  Sup.)  S5. 

A  passenger  held  not  relieved  from  a  condi- 
tion m  a  special  rate  ticket  because  of  her  not 
reading  it.— Boling  t.  St.  liouls  &  S.  F.  B.  Co. 
(Mo.  Sup.)  35. 
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*  Point  «u«tot«d.  See  srlUbns. 


»  Perforaumoe 
transportation. 

♦In  an  action  by  a  passenger  who  was  carried 
past  his  station  and  voluntarily  walked  kack, 
an  instruction  allowing  the  recovery  for  humili- 
ation held  without  foundation  in  the  evidence. — 
^.^Ijoo^Soatbwescem  B7,  Co.  t.  Kni^t 

Waiver  of  condition  in  a  railroad  ticket  by 
one  of  connecting  carriers  held  not  to  require 
another  to  accept  it.— Boling  t.  St  I<onls  ft  8. 
F.  R.  Oo.  (Mo.  Sup.)  35. 

In  an  action  for  failure  to  transport  a  Pas- 
senger according  to  contract,  the  petition  Mid 
defective  for  failure  to  state  certain  facts  rete- 
tive  to  a  claim  of  special  damage. — ^Townamd 
v;  Texas  &  N.  O.  Ry.  Oo.  (1^  OIv. 

S  6.  —  Pevsosal  injuries. 

Where  a  conductor  accepts  an  unattended  pas- 
senger who  is  so  drunk  as  to  be  unable  to  h>ok 
after  himself,  the  railroad  company  is  boand  to 
exercise  reasonable  care  to  protect  him. — Price 
V.  St.  Lonls.  I.  M.  &  8.  Ry.  Co.  (A^)  675. 

A  conductor  accepting  an  unattended  passen- 
ger who  is  so  drunk  as  to  be  unable  to  look 
after  himself  held  acting  within  the  scope  of  his 
authority.— Price  7.  St.  Ijonis,  I.  M.  ft  8.  Ry. 
Co.  (Ark.)  575. 

Limitations  of  the  doctrine  of  res  ipsa  loqui- 
tur stated. — Price  v.  St.  Louis,  I.  M.  &  S.  By. 
Co.  (Ark.)  575. 

In  an  action  against  a  railroad  company  for 
the  death  of  a  drunken  passenger,  evidence  held 
to  justify  submission  to  the  jury  of  the  issues 
of  defendant's  negligence. — Price  v.  St  Louis, 
I.  M.  &  S.  Ry.  Co.  (Ark.)  575. 

In  an  action  for  the  death  of  one  killed  by 
being  struck  "bj  a  locomotive,  an  instruction 
00  negligence  id  connection  with  defendant's 
duty  as  to  guards  and  signals  held  not  errone- 
ous.— St  Louis,  I.  11.  &  8.  Ry.  Oo.  t.  Oleere 
(Ark.)  995. 

In  an  action  against  a  street  railway  for  in- 
jnrles  to  a  passenger  wtiile  alighting  from  a 
car,  evidence  held  to  authorise  aubimsBlon  vt 
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the  cftM  to  tbe  jury. — McHugb  t.  St.  Louis 
Tranait  Oo.  (Mo.  Sup.)  853. 

In  an  action  against  a  street  railway  for  in- 
jarieB  to  a  passenger,  an  Instrnction  as  to  care 
reanired  of  defendant  held  not  error. — McHn^ 
•f.at.  Loaia  Transit  Oo.  (Mo.  Sup.)  868. 

An  instruction  tliat  defendants  were  liable 
for  plaintilTB  injury  if  caused  by  any  failure  on 
their  part  to  exercise  care  and  precanticm  held 
error. — Hensler  t.  Stix  (Mo.  App.)  108. 

In  an  action  for  injuries  to  a  passenger  in 
an  elevator,  tbe  court  should  have  charged  that 
defendants  were  liable  for  alight  negligence  on 
On  part  of  their  employ^  in  charge  of  the  ele- 
rator. — Hensler  t.  Stix  (Mo.  App.)  108. 

In  an  action  for  injuries  to  an  elevator  pas- 
senger, a  motion  by 'defendants  for  a  directed 
verdict,  in  that  there  was  a  total  failure  of 
proof  of  negligence  alleged,  held  properly  de- 
Qied.— Hensler  v.  Stix  (Mo.  App.)  108. 

In  an  action  for  injuries  to  an  elevator  pas- 
eenger,  whether  the  elevator  operator  was  negli- 
gent after  he  diacorered  plalntilTB  peril  held  for 
the  Jary.-^HensIer  r.  Stix  (Mo.  App.)  108. 

In  an  action  for  injuries  to  an  elevator  pas- 
senger, the  act  of  the  operator  in  suddenly  mov- 
ing the  elevator  upwards  after  he  discovered 
plaintiff's  peril  held  not  the  proximate  cause  of 
plaintiff's  injury  as  a  matter  of  law. — Hensler 
V.  Stix  (Mo.  AppJ  lOa 

Pereons  operating  elevators  in  stores  are  com- 
mon carriers  of  passengprs  and  bound  to  exer- 
cise the  highest  practicable  care  to  prevent  inju- 
ries to  them.— Hensler  v.  Stix  (Mo.  App.)  108. 

In  an  action  for  injuries  sustained  by  alight- 
ing from  a  street  car,  instructions  considered, 
and  held  miRleoding  because  mingling  causes  of 
liability  under  certain  states  of  evidence  and 
pleading  not  found  in  case. — Corum  v.  Metro- 
politan St.  Ry.  Go.  (Mo.  App.)  143. 

In  an  action  against  a  carrier  for  injuries, 
eridence  held  insufficient  to  warrant  the  sub- 
oUssion  of  the  questiou  to  the  jury  whether 
plaintiff's  Injuries  were  due  to  the  accident  or 
to  en  antecedent  rupture. — Young  t.  Missonrl 
Pac.  Ry.  Co.  (Mo.  App.)  767. 

Carrier  held  liable  for  injuries  to  passenger 
from  act  of  its  servants  in  suddenly  moving 
train. — Yonng  r.  Missoorl  Fa&  By.  Oo.  (Mo. 
App.)  787. 

*Street  railways  are  common  carriers,  and 
mnst  employ  tbe  highest  degree  of  care  to  avoid 
Injury  to  their  passengers. — Nelson  t.  Metro- 
politan St  Ry.  Oo.  (Mo.  App.)  1119. 

*The  relation  of  passenger  and  carrier  con- 
tinnes  until  the  time  the  latter  leaves  the  train. 
—Nelson  v.  Metropolitan  St.  By.  Co.  (Mo. 
App.)  1119. 

*A  street  car  conductor  Is  required,  in  tbe 

exercise  of  due  cere,  to  toolc  to  see  if  passengers 
are  in  the  act  of  alighting  before  be  starts  his 
car. — Nplson  v.  Metropolitan  St  Ry.  Co,  (Mo. 
App.)  1119. 

In  an  action  against  a  street  railway  com- 
pany for  personal  injuries,  an  instruction  held 
not  objectionable  as  authorizing  a  recovery, 
though  plaintiff  did  not  attempt  to  dismount 
until  the  car  had  started, — Nelson  v.  Metro- 
poUtan  St.  Ky.  Co.  (Mo.  App.)  1119. 

A  carrier  held  liable  for  injuries  to  a  pas- 
senger who  was  accidentally  shot  by  one  of  sev- 
eral other  passengers,  carousing  In  the  train. 
—Nashville,  C.  &  St  L.  Ky.  Co.  v.  Flake 
(Tenn.)  32tt. 

In  an  action  for  injuries  to  a  passenger  by 
fall  of  an  elevator,  allegntions  of  petition  held 
sufficient  to  charge  a  causal  connection  between 


tbe  acts  of  negligence  specified  aad  tbe  injuries 
complained  ot— Alexander  v.  McGaCay  (Tex. 

Civ.  App.)  462. 

The  derailment  of  a  passenger  train  at  a 
time  when  the  track  and  train  are  under  tbe 
control  of  tlie  carrier  raises  a  presamptioa  of 
negligence  on  the  part  of  the  earner. — St 
Louis  Southwestern  Ry.  Go.  of  T«as  v.  Harkey 
(Tex.  Ctv.  App.)  006. 

In  action  by  passenger  for  injnry  In  wreck 
by  derailment  of  train,  burden  hvld  to  be  on  de- 
fendant to  show  that  the  accident  could  not 
have  been  avoided  by  exercise  of  utmost  care 
and  foresight  reasonably  compatible  with  T^«^ 
prosecution  of  its  business. — St  Louis  South- 
western Ry.  Oo.  of  Texas  v.  Harkey  (Tex.  Civ. 
App.)  506. 

t  7*  — *  CoBtelbmtorj    aesUc«ne«  of 
p«noa  lajwed. 

In  an  action  for  the  death  of  a  dronkm  pas- 
senger, evidence  held  to  Justify  submission  to 
tbe  jury  of  the  issues  of  tbe  contributory  negli- 
gence of  deceased. — Price  v.  St  Louis,  I.  M.  & 
S.  Ry.  Co.  (Ark.)  575. 

Where  a  railroad  company  accepts  an  unat- 
tended passenger  who  Is  so  drunk  as  to  be  un- 
able to  take  care  of  himself,  the  question  of  con- 
tributory negligence  cannot  arise  when  be  is  in- 
jured.— Price  t.  8t  Louis.  I.  M.  &  CL  Br-  Ca 
(Ark.)  575. 

*In  an  action  lor  the  death  of  one  killed  by 
being  struck  by  a  locomotive  while  crossing  a 
railroad  track,  held  a  question  for  the  jury 
whether  he  had  exercised  ordinary  care  and 
prudence  under  the  circumstances. — St  Ltouis. 
I.  M.  &  S.  Ry.  Co.  V.  Cleere  (Ark.)  906. 

In  action  for  the  death  of  one  struck  by  a  lo- 
comotive, an  instruction  on  contributor  neg^- 

§ence  held  not  erroneoos. — St.  Lonis,  l.  M.  & 
.  Ry.  Co.  V.  Cleere  (Ark.)  995. 

*One  assisting  an  embarking  passenger  hfht 
to  have  bed  a  right  to  assume  that  the  railroad 
tracks  at  that  point  were  clear. — St  Louis,  I. 
M.  &  S.  Ry.  Co.  V.  Cleere  (Ark.)  995. 

An  instruction,  in  an  action  against  a  rail- 
way company  for  the  death  of  a  passenger 
while  in  the  act  of  boarding  a  train,  as  to  the 
company's  duty  of  discovering  decedent's  dan- 
gerous position,  held  erroneous. — Kansas  (^ity 
Southern  Ry.  Co.  v.  McGinty  (Ark.)  lOOL 

In  an  action  for  injuries  to  an  elevator  pas- 
senger, an  instruction  on  eontrtbutoiT  nigii- 
gence  held  erroneous  as  misleading,  ana  as  re- 
quiring of  the  elevator  operator  only  ordinary 
care  after  discovering  ptamtifTs  palL — ^Hoialcr 
V.  Stix  (Mo.  App.)  Ids. 

In  an  action  for  injuriw  to  an  elevator  pa5- 
senger,  an  instruction  held  erroneous  as  elimi- 
nating defendants*  liability  for  negligence  of  lb) 
op^^rator  in  failing  to  sooner  discover  plaintifi- 
peril. — Hensler  v.  Stix  (Mo.  App.)  IOHl 

Defendants  held  liable  for  injuries  to  an  eleva- 
tor passenger,  regardless  of  her  negligaice;,  if 
the  operator  by  the  exercise  of  a  high  aenee  of 
care  could  have  prevented  the  injury. — Hensl«r 
V.  Stix  (Mo.  App.)  108. 

In  an  action  for  injuries  to  a  passenger.  i*- 

fusal  of  special  charge  on  contribntorr  ne^'t- 
gencp  held  error. — Mi.'sswuri,  K.  &  T.  Ry.  Ca 
of  Texas  v.  Criswell  (Tex.  Civ.  App.)  373. 

In  action  for  injuries  to  passenger,  bord^ 
held  on  defendant  to  establish  plea  of  contribu- 
tory negligence. — ^r.iewis  t.  Houston  Bleetrie  C**- 
(Tex.  civ.  App.)  489. 

The  attempt  of  a  pas<*enger  to  board  a  street 
car  while  it  is  in  motion  Is  not  coDtributorT 
negligence  as  matter  of  law. — Lewis  t.  Hoostea 
Ricctric  Co.  (Tex.  Giv.  App^  189l 


*  Point  Annotated,  flae  syllahwa. 
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S  8.  —  EJeotloii  of  pMse^en  and  In- 
truders. 

Certain  acta  held  to  constitute  an  ejection  of 
a  passenger. — Boling  St  Louis  &  S.  F.  R. 
Go.  (Mo.  Sap.)  35. 

Certain  acts  held  not  to  constitate  ejection 
of  a  passenger.— Boling  t.  St  Lonis  &  8.  F.  K. 

Ca  (Mo.  Sap.)  S5. 

A  pawenger  rightfolly  ajected  held  entitled  to 
reoorer  damagaa  for  Insolting  lanraase  ot  con- 
dactor.— BoUnff  r.  St.  Louis  &  &  V.  B.  Co. 
(Mo.  Snp.)  85. 

CARS. 

Uatdllty  ot  carriw  tot  fallnn  to  famish,  see 
•Orient"  i  2. 


CATTLE. 


See  "Attlnab." 


CATTLE  GUARDS. 

Penaltr  agalmt  railroad*  tor  faUare  to  e<m- 
Btroct.  eee  "BaUroads,"  |  & 

CAUSE  OF  ACTION. 

See   *'ActIoa" ;   *'UaUcioiu  Proeecotion,"  |  1. 

CAVEAT  EMPTOR. 

See  "Salea,"  I  1. 

CERTIFICATE. 

Certified  copies,  see   "Evidence,"  8  7. 

Of  insnranoe,  aee  "Insurance,**  I  8. 

Of  notice  to  talce  deposition,  see  "Deposittons." 

CERTIFICATES  OF  DEPOSIT. 

Sea   "Bills  and  Noto^"  |  & 

CERTIORARL 

Fleeting  record  on  appeal  op  writ  ot  oror,  see 
"Appeal  and  Error,'^  8  10. 

f  1.  HatMre  ud  cvanada. 

Certiorari  will  not  lie  to  compel  a  count; 
clerk  to  transmit  to  the  district  court  a  tran- 
script of  proceedings  In  the  opening  of  a  road. 
— MoKinley  v.  Frio  County  (Tex.  Civ.  App.) 
447. 

§  2.  Proeeedlns*  Mid  detenalnatloB. 

In  certiorari  to  remoTe  to  the  St.  Louis  Court 
of  Appeals  the  record  of  the  excise  commission- 
er in  relation  to  granting  a  dramshop  license, 
tbe  court,  on  suggestion  of  a  diminution  of  the 
record,  cannot  compel  the  commissioner  to 
tnake  a  record  of  certain  alleged  findings  and 
certify  them  as  part  of  the  record.^ — State  ex 
rel.  Sager  t.  Mulvihill  (Mo.  App.)  773. 

CHALLENGE. 

rTo  Juror,  see   "Jury,"  |  a 


CHANCERY. 


Sea  'Vqaity.'* 


CHANGE  OF  VENUE 

OC  ehrfl  aetione,  see   "Tenue,"  8  L 


Of  criminal  prosecutlona,  see  **OHmlnal  Law,** 

CHARACTER. 

Of  accnsed  In  criminal  prosecntiona,  see  "Crim- 
inal Law,"  I  & 
Of  wltnwa,  see   "Witnewee,"  |  8L 

CHARGE. 

To  Jury  in  civil  actions,  see  "Trial,*'  H  S-ll< 
To  jun.  In  criminal  proaeeatI(Hiik  see  "Crim- 
inal liw,-  $  17. 


CHARITIES. 

State  charitable  institutions,  see 


^States,"  8  1. 


8  1.   Creation,  exlstenoo,  and  ▼alldlty. 

A  devise  of  a  remainder  held  a  valid  charita- 
ble trust. — Carson  v.  Carson  (Tenn.)  176. 

A  certain  bequest  held  valid. — Fiauklia  t. 
Boone  (Tex.  Civ.  App.)  262. 

CHARTER. 

Of  railroad,  see   "Railroads,"  8  L 

CHATTEL  MORTGAGES. 

Aa  affecting  rights  of  buyer,  see   "Sales,"  8  ^ 
Bffect  on  validity  of  mortgage  of  cattle  hj  mix- 
ing other  cattle  with  those  mortgaged,  see 
"Cionfusion  of  Ooods." 
Power  <^  agent  as  t(^  see    "Principal  and 
Agent,"  8  2. 

8  1.  BeoBlsltes  ud  validity. 

A  chattel  mortgage  of  cattle,  valid  Ib  other 
respects,  held  not  invalidated  by  a  misdescrip- 
tion aa  to  their  location.— Tootle  T*  Bucking- 
ham (Mo.  Sup.)  619. 

A  sale  of  personal  property  with  a  verbal 
reservation  of  title  to  secure  the  price  con- 
stitutes a  valid  mortgage. — Crews  t.  Harian 
(Tex.  Olv.  App.)  411. 

CHEAT. 

Bee   ''False  Pretenses" ;  "Fraud." 

CHECKS. 

See    "Banks  and  Banking,*'  8  1\    "Bills  and 

Notes." 

Delivered  to  agent  as  payment  to  principal,  see 

"Principal  and  Agent,"  8  2. 
Necessity  of  verification  of  pleading  setting  op 

forgery  of  check,  see    "Pleadinsl^'  8  6. 
Of  principal  debtor  as  release  oT  surety.  See 

"^incipal  and  Surety,"  8  3. 
Payment  by.  see   "Payment.**  8  1* 


CHILD. 

See    **AdoptIon" ;  "Guardian 
"Puent  and  OhUd." 


and  WuC.; 


CHOSE  IN  ACTION. 

Assignmoit,  see  "Asaignments." 


CITATION. 


See  "Process." 


CITIES. 

See  "Municipal  Gorporationa." 


*  Point  UBotated.  See  syllabais. 
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CITIZENS. 

See  -Aliens" ;  "Indiana." 
Citizenship  gronnd  of  Jurisdiction  ot  tTidted 
SUtes  courts,  see  "Bemoral  of  Oansea,"  |  1. 

Children  born  of  alien  naroits  In  this  coun- 
try are  Gitiaena.— Ebrlich  T.  Weber  (Tenn.) 
188. 

CLAIMS. 

Against  estate  assigned  for  creditors,  see  "As- 

signmenta  for  Benefit  of  Creditors,"  S  I. 
To  property  leried  on,  see  "Attachment,"  i  2. 

CLERKS  OF  COURTS. 

CttHUficate  by  clerk  of  notice  to  talce  depositi(»is, 
see    "Depositions."  .      .  „ 

Duty  as  to  nukinc  transcript,  see  "Certiorari, 

f  1 

Under  Rev.  St  1899,  S  825,  clerk  of  court 
held  not  liable  for  negligence  of  hla  successor 
in  failing  to  transmit  papers  in  a  salt  removed 
to  another  court.— Llewellyn  v.  Spanfler  (Mo. 
App.)  1021. 

Rer.  St  1899.  8  825.  requiring  the  clerk  to 
"immediately"  transmit  papers  in  a  cause  the 
venue  of  which  has  been  changed,  construed.— 
Llewellyn  v.  Spangler  (Mo.  App.)  1021. 

Clerk  of  court  held  not  liable,  under  Eev.  St 
1899.  i  825.  for  having  failed  to  immediately 
transmit  record  in  cause,  the  vMiue  of  which 
had  been  changed.— Llewellyn  t.  Spangler  (Mo. 
Appj  1021. 

CLOUD  ON  TITLE. 

See   "Quieting  Title." 

COLLATERAL  AGREEMENT. 

Parol  evidence,  see  "Evidence,"  |  8. 

COLLATERAL  ATTACK. 

On  execution  sale,  see    "Execution,"  }  4. 
On  judgment,  see   "Judgment,**  I  7.       «  .  , 
On  oreaniza'ion  of  school  district,  see  "Schools 

and  School  Districts,"  9  1. 
On  sale  of  property  belonging  to  decedents 

estate,  see    "Executors  and  Administrators/ 

I  8- 

COLLATERAL  INHERITANCE  TAXES 

See   "TaxaUon,"  |  8. 

COLLATERAL  UNDERTAKING. 

See    "rrauds.  Statute  of,"  |  1;  "Guaranty.' 

COLLECTION. 

Of  estate  of  decedent,  see  "Bxecatora  and  Ad- 
ministrators," S  1- 

COLLISION. 

Of  trains,  see    "Railroads,"  8  R 

COLOR  OF  TITLE. 


To  sustain  adverse  poesession,  see 
FommmImi." 


"Adverse 


COMBINATIONS. 

8m   •XlonsplnuT";    "MonopoUca."  |  1. 

COMITY. 

Between  otrarta,  aee  "Oowta,"  |  & 

COMMERCE 

As  to  whether  business  of  corporation  Is  hi- 
terstate,  see    "Corporations,"  8  6. 

Carriage  of  goods  and  pasaengera,  see  ^at- 
riers";  "Shipping." 

f  1.   FowMK  to  rmnlate  Is  suttMl. 

Act  Feb.  OT,  18^  (Acts  IStta,  p.  35).  and 
Interstate  Ckimm^ce  Act  Feb.  4.  lB8T,  c.  liM. 
24  Stat  879,  as  amended  by  Act  March  2. 
1889,  c  882.  25  Stat  855  [U-  S.  Comp.  St. 
1901,  p.  8154],  operating  on  the  same  aubjec; 
and  In  conflict  the  latter,  being  within  tbe 
competency  of  Congress  under  the  power  ti> 
regulate  commerce  between  the  statea.  mast 
control. — Spratlin  v.  St  liOali  Sonthwattva 
Uy.  Oo.  (Ark.)  838.  , 

COMMISSIONS. 

Of  broker,  see  "Broken^"  II  8,  4, 

COMMON  CARRIERS. 

See  "Carriera.** 


Sea 


COMMON  DRUNKARDS. 

"Drunkards." 


COMMON  LAW. 

LlahUItr  of  carrier,  aeB  "Cazrieta,"  I  1. 

COMMON  SCHOOLS. 

See  "Schools  and  Sdiool  Districts,"  I  1. 

COMMUNITY  PROPERTY. 

Sea   "Husband  and  Wife."  8  Bu 

COMMUTATION. 

Statute  authorising  commutatioD  of  aeotwe 
as  invasion  of  pardoning  power,  aaa  "Cob- 
stitutlonal  Law/'  I  1. 


COMPENSATION. 


For  prcmerty  taken  for  puUle  use,  i 

nent  Domain,"  SI-  .  . 

For  services,  see  "Master  and  Servant."  I  Z. 
Of  attorney,  see  "Attorney  and  CUen^**  f  3. 
Of  broker,  see   "Brokers,"  88  3.  ^ 


COMPETENCY. 


8  3 


Of  evidence  In  civil  actions, 
8  2. 

Of  experts  as  witnesses,  see  "Evldenoe,' 
Of  Jurors,  see  "Jury,"  I  8. 
Of  witnesses  in  general,  see   "Wltnesae^"  S  - 

COMPLAINT. 

In  civil  actions  in  general,  M*  Tleading,"  8  ft 
•  Polmt  »BBOta«od.  Be*  ayUabvs. 
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COMPROMISE  AND  SETTLEMENT. 

See   "Accord  and  SatiBfaction" ;  Ttvmwt"; 
"Beleaae." 

COMPUTATION. 

Of  interest,  see    "Interest,"  fi  2. 
Of  period  of  limitation,  aw   ''Limitation  of  Ac- 
tiofU,**  I  1. 

CONCLUSION. 

In  pleading,  see  "Plesdins,"  |  1. 
Of  witneM,  tee   "Evideooe,"  |  9. 

CONCURRENT  JURISDICTION. 

Of  coorti*  see   "Oonrts,"  {  6. 

CONDEMNATION. 

T^tog  property  for  public  nse,  *ee  "Bmlnent 

CONDITIONS. 

In  tleketti,  we   •'OarrietB,"  |i  4.  S. 
Piecedent  to  action,  see   "Acti<m,''  |  1. 

CONFESSION. 

Adi^^mtT  In  evidence,  see  *'OlmInal  Law," 

CONFIDENTIAL  RELATIONS. 

DiBclosars  of  commtmications,  see  "Witnesses," 
S  1. 

CONFIRMATION 

Of  sale  on  execntlon,  see   *^eaitlon,*'  |  4. 

CONFLICT  OF  LAWS. 

See  "Commerce,"  {  1. 

C(»iflietlng  Jurisdiction  of  conrta,  saa  **Oonrta," 

i  s> 

CONFUSION  OF  GOODS. 

A  mortgagor  of  cattle  Juld  not  entitled  to  de- 
feet  the  lien  of  the  mortgages  by  mixing  othpr 
cattle  of  like  description  with  those  mortgaged. 
— Tootls  T.  Buckingham  (Mo.  Bnp.)  61Bt 

CONGRESS. 

Pffi^^  to  regulate  commerce,  sea  "Gommsioe," 

CONNECTING  CARRIERS. 

See     "Carriers,"  SS  1,  2,  6. 

CONSENT. 

As  defense  to  charge  of  robbery,  see  "Bobbery." 
Capacity  ot  female  to  consent  to  Interconrsch  see 
•^pe,"  II. 

CONSIDERATION. 

Of  deed,  see  "Deeds,"  |  L 

CONSOLIDATION. 

Of  corporations,  see  ''Corpwatlons,"  U  1*  0^ 


CONSPIRACY. 

Oomblnatitms  to  numopoUie  trade,  see  "Mo- 
nopolies," {  1. 

I  1.  GivUllaUUtr. 

A  conspiracy  cannot  be  made  the  subject  of 
a  civil  action,  unless  something  is  done  which, 
without  the  conspiracy,  would  give  a  right  of 
action. — Wills  t.  Central  Ice  &  Cold  Storage 
Go.  (Tex.  CiT.  App.)  265. 

The  mere  exercise  of  one's  right  to  refuse 
to  sell  a  certain  commodity  to  a  particular  per- 
son Is  not  acti<aiable. — Mills  t.  Central  Ice  ft 
Gold  Storage  Co.  (T«.  Civ.  App.)  265. 

In  an  action  for  an  alleged  conspiracy  to  boy- 
cott plaintiff,  refusal  by  defeudants  to  place 
In  evidence  certain  contracts  JieJd  not  to  au- 
thorise a  verdict  for  plaintiff. — Wills  v.  Central 
Ice  &  Cold  Storage  Co.  (Tex.  Civ.  App.)  265. 

In  an  action  for  an  alleged  conspiracy  to  boy- 
cott plaintiff,  evidence  heJd  insufficient  to  an- 
thorize  a  recovery. — Wills  v.  Central  Ice  ft  Cold 
Storage  Co.  (Tex.  Civ.  App.)  265. 

In  an  action  involving  the  title  to  real  estate, 
whetoer  plaintiff's  agent  conspired  with  one  of 
the  owners  of  homestead  property  In  making  a 
loan  of  the  plaintiflTs  money,  taking  the  home- 
stead as  security  with  intent  to  deceive  and  de- 
fraud the  plaintiff,  hdd  a  question  for  the  Joir. 
— MorriU  t.  Bosley  (Tex.  Civ.  Appw)  519. 

CONSTABLES. 

See  "SherifTs  and  Constables." 
Process  directed  to.  see  "Process,"  1 1. 

CONSTITUTIONAL  LAW. 

PrafOt8Um$  relating  to  parttcuHar  miijeet$. 

See  "Death,"  §  1;   "Judgment,"  S  4;  "Jury," 

SI;  "Libd  and  Slander,"  (  S;  "Mandamus," 
1;  "Master  and  Servant,"  iQ;  "Municipal 
CJorporations,"  8$  6,  7,  9;  •'Taxation,"  |  1. 
Condemnation    proceedings^    see  *'Elaaineut 

Domain,"  9  2. 
Enactment  and  validity  of  statutes,  see  "8tatK 

utee,"  S  1. 
Indian  court,  see  "Indians." 
Road  taxes,  see  "Highways,"  {  2. 
Special  or  local  laws,  see  "Statates,"  1  2. 
Subjects  and  titles  of  stotntes,  see  "Btatutea^" 

I  1.   IMstrilnitlon  of  BOTerBaikeiital  pow- 
ers and  f  anotlons. 

Under  Const,  art  6,  H  80,  81,  legislative  de- 
termination that  certain  exiKusee  are  necessary 
is  conclusive  on  the  courts,  so  long  as  such  ex- 

Snaes  may  be  neceesary.  —  State  t.  Moors 
rk.)  8S1. 

Granting  fo  dty  of  power  to  pass  ordinances 
for  the  protection  of  citizens  is  not  an  infringe- 
ment of  the  maxim  that  legislative  power  may 
not  be  delegated. — Sluder  t.  St  Louis  Tranaft 
Co.  (Mo,  Sup.)  048. 

'Statute  authorizing  the  commutetlon  of  a 
penal  sentence  for  good  conduct,  and  specific- 
ally defining  the  credite  to  be  allowed,  becomes 
a  part  of  the  sentence,  and  is  not  an  invasion 
of  the  pardoning  prerogative  vested  in  the  Gov- 
ernor by  Const  art  S,  |  6.— Fite  v.  Stete 
(Tenn.)  «1. 

Shannon's  Code,  fi  7423,  (AthoHBtng  the  board 
of  workhouse  commissioners  to  deduct  for  good 
conduct  a  portion  of  the  time  for  whidi  any 
person  has  been  sentenced,  Aeld  an  unconstitu- 
tional deleffation  of  l^lalatlve  sotbority.-— Site 
V.  State  (Tenn.)  941. 


*  Polmt  uwrtatod.  Baa  ajlUlms. 
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f  2.    Oblisatioii  ot  oontraots. 

Legislation  affecting  either  the  validity  or 
means  of  enforcement  of  bonds  issued  by  a  city 
held  repugnant  to  Const.  U.  S-  art  1,  i  10. — 
City  of  Aiutin  t.  Gabill  (Tex.  Sup.)  642. 

CONSTRUCTIVE  TRUSTS, 

See  'Trusts."  I  1. 

CONTEMPT. 

I  1.  Power  to  vulah  and  vroooedlace 

therefor. 

A  judgment  rendered  on  a  complaint  informing 
the  court  of  the  violation  of  an  injunction  Ado 
uot  appealable  under  Rev.  St.  1899,  i  2696.— 
State  ex  rel.  Chicago.  B.  &  Q.  R.  Co.  r.  Bland 
(Mo.  Sup.)  28:  State  ex  rel.  Chicago  &  A.  By. 
Co.  V.  Same,  Id. 

Under  Rev.  St.  1809,  8S  1616-1620,  an  order 
adjudging  defendants  in  an  Injunctfou  suit 
guilty  of  contempt  for  violation  of  Injunction 
held  appealable  under  section  806. — State  ex 
rel.  Chicago,  B.  &  Q.  R.  Co.  v.  Bland  (Mo. 
Sup.)  2S;  State  ex  rel.  Chicago  &  A.  By.  Go. 
T,  Same,  Id. 

CONTEST. 

Of  election,  see  "ElectlonB,"  |  8. 

CONTINUANCE. 

In  crimtoal  prosecntion,  see  "Orlmlaal  Iaw," 
8  14. 

Refusal  of  the  court  to  set  aalde  the  swearing 
of  the  jury  and  to  continue  the  case,  because 
of  the  presence  of  witnesses  whose  depositions 
had  been  withdrawn  to  avoid  a  conannance, 
held  not  error.— Craft  t.  Barron  (Ky.)  1099. 

The  verification  to  an  affidavit  for  contin- 
uance by  the  attorney  of  the  party,  stating  that 
the  matters  set  forth  are,  to  the  best  of  his 
knowledge,  information,  and  belief,  true,  is 
InsufGcient. — St.  Louis  Southwestern  Ry.  Co. 
of  Texas  r.  Harkey  (Tex.  Civ.  App.)  506. 

In  action  on  liqnor  dealer's  bond  an  applica- 
tion for  a  continuance  because  of  the  absence  of 
witnesses  hfld  properly  overruled,  the  desired 
evidence  being  immnterial. — Btewstur  t.  State 
(Tex.  CiT.  AppO  858.  ^ 

CONTRACTS, 

Agreements    within    statute   of   frauds,  see 

^'Frauds,  Statute  of." 
Alteration,  see  "Alteration  of  Instruments." 
Assignment,  see  "Assignments." 
Canceilation.  see  "Cancellation  of  Instruments." 
Damages  for  breach,  see  "Damages,"  §§  1,  2, 

3.  5. 

Ejection  of  remedies  on  breach  of  contract,  see 

"Election  of  Remedies." 
Impairing  obligation,  see  "Oonstitutional  Law," 

8  2. 

Parol  or  extrinsic  evidence,  see  "Evidence,**  i  8. 
Reformation,    see    "Beformation   of  Instru- 
ments." 

I3pecific  performance  aee  "Spedfle  Perform- 
ance." 

Snbrogatlon  to  rights  or  remedies  of  creditors, 

see  **Sobrogatlon." 
Testimony  as  to  bnnsactlons  nith  decedents, 

see  "Witnesses,"  §  1. 

ContmcU  of  particular  olofses  parties. 

See  "Brokers,"   8  1;    "Bnilding  and  Loan 
AModations'*:  *'Gatrier%''  18  1, 2, 4;  *'Gorpo- 


rations,"  8  *;  "Counties,"  I  2;  "Vaster  and 
Servant";   "Railroads,"  %  1;   "States,"  8  1- 

CbntnuCt  usIoMtiff  to  particular  suf^^ecCs. 

See  "Interest";  "Bailroads,"  I  2. 


Particular  clomes    express  amtmets; 

See  "Bailment";  "BUls  and  Notes":  "Bonds'': 
"OovMUints";  "Deeds,"  8  1;  "Gnnrsnty"; 
"Indemni^";  "Insurance";  "Joint  Ad- 
ventures";   "Partnership";  "Sales." 

Affrdgfatment  see  "Shipping,"  6  L 

Agen^,  see  "Principal  and  Agent." 

Bnis  of  lading,  see  "Carries,"  8  1. 

Emi^oyment,  see  "Brokers,"  8  1;  "Master  and 
Servant." 

Leaaea,  see  "Landlord  and  Tenant." 
Limitation  of  UaUlity  of  carrier,  see  **0u- 

riers,"  8S  1,  2. 
Mutual  benefit  insurance,  see  "Insurance^"  I  8. 
Sales  of  realty,  see  "Vendor  and  Porcbasw." 
Suretyship,  see  "Principal  and  Snr^.** 

FartteutarolassesfirimpNecE  oontraeCau 

Implied  warrant,  see  "Sales,"  %  5. 

FarMouZar  modes  of  dia(Aa7y(fHF004Unic(i. 

See  "Accord  and  Satisfaction";  "PajmeDtT: 
'•Belease." 

8  1*  OonstrwitioB  mud  operattoa. 

A  contract  with  a  newspaper  companj  fceM  to 
terminate  on  its  going  out  of  business. — ^Fox  t. 
Commordal  Press  Go.  (Ky.)  1063. 

A  contract  construed,  and  held  to  reQQire 
a  purchaser  of  lumber  to  pay  tbe  pay  rolls 
of  the  seller,  not  to  exceed  a  certain  amoont 
—Nicola  Bros.  Co.  v.  Hurst  (Ky.)  1081. 

Where  the  terms  of  a  contract  are  d^nitely 
known,  and  the  inference  to  be  drawn  there- 
from Is  indisputable,  the  interpretation  of  Uie 
contract  Is  for  the  court — Toong  t.  Van  Natts 
(Mo.  App.)  123. 

For  tlie  purpose  of  disooveriiig  intratiiMi  of 
parties  to  a  contmcL  the  conrt  most  view  tbe 
situation  of  the  parties  and  their  sammnding. 
— Hardwit^  T.  Am«:ican  Can  Go.  (Tenn.)  7B7. 

8  B>    Modlflostlon  aad  mercer* 

A  carrier's  liability  for  breach  of  an  oral 
contract  to  furnish  cars  Acid  not  sroided 
by  a  snbsequent  written  contract — Golf,  0.  k. 
S.  F.  Ite.  Go.  T.  Hoose  ft  WatUna  (Tsk.  Qt. 
App.)  1110. 

8  8.   Actions  for  broMtk. 

In  action  against  railroad  for  breadi  of  ess- 
tract  in  failing  to  reconstruct  fences  afttf  lay- 
ing out  a  right  of  way,  an  instruction  \fU 
erroneous,  as  authorizing  a  recovwy  beyecd 
tbe  terms  of  the  contract— Wblts  Birar  B.  Cs. 
T.  Hamilton  (Ark.)  978. 

An  Instmction  held  erroneous,  as  antliorixing 
a  recovery  for  a  tort  in  tearing  down  fracea. 
when  a  breach  of  contract  was  counted  on.— 
White  River  B.  Co.  t.  Hamilton  (Axfc.)  9TS. 

Where  defendant  signed  an  original  contract 
for  the  purchase  of  goods  sued  on,  it  was  im- 
material that  a  purported  duplicate  of  the  coc- 
tract  offered  in  eridrace  was  not  the  same  as 
the  original. — Standard  Mfg.  GOb  T.  Hodsoa 
(Mo.  App.)  137. 

On  an  Issne  of  non  est  factum  the  bard«i  of 
proof  is  on  defendant  to  show  \ff  a  prepoede^ 
ance  of  the  evidence  that  he  did  not  execstr 
the  contract  sued  on. — Standard  ICCKo  Ok.  %■ 
Hndaon  (Mo.  AppO  187. 
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CONTRADICTION. 

Of  record,  we  "Appeal  and  Error,"  1 11. 
Of  witness,  tee  "Witnesses,"  |  3. 

CONTRIBUTION. 

Between  co-tenants  as  to  purchase  price  of  out- 
standing incumbrance,  see  "Tenancj  In 
Oommon,"  |  2. 

CONTRIBUTORY  NEGLIGENCE. 

See  "Negligence,"  i  3. 

Of  psasenger,  see  "Carriers,"  S  7. 

Of  person  injured  by  defect  in  street,  see 
"Municipal  Corporations,"  8  8. 

Of  person  injured  by  op«atioD  of  railroad,  see 
"Railroads,"  SS  6-7. 

Of  person  injured  by  op»ation  Of  street  rail- 
road, see  "Street  Railroads,"  |  2. 

Of  aerrant,  see  "Master  and  Sorant,"  ||  8^  9. 

CONVERSION. 

Wrongfol  conTcnion  of  persnial  unprntj,  see 
"Trover  and  Cionversion." 

CONVEYANCES. 

Id  fraud  of  credttora^  aee  "Frandnlent  Oont- 

Teyancee." 
In  trust,  see  "Trusta,"  %  L 

Cmveaanoea  by  or  to  partUnOar  elotws 
jxxrHes. 

See  "Bxecubm  and  Admlnlstiatm*"  I  8; 
"Husband    and    Wife,"    |    2;  'OnasM 

PeTMUB,"  1 1. 

Agent,  see  **Prinelpal  and  Agent,"  |  2. 
Sheriffs,  see  "Skecntion/'  |4. 

ODnnqfoncet  of  portteulartpectegitf  property. 

aee  **Homestead,"  $  2;  "PobUc  I^nda."  {  1. 

Particular  ela$$tt  qf  conveyances. 

See  "Assignments";  "Assignments  for  Benefit  ot 
Creditors";  "Chattel  Biortgagei^';  "Deeds"; 
"Mortgagee" 

CONVICTS. 

Bscape  of,  see  "Rescue." 
Validity  of  statute  relating  to  coounutation  of 
sentence  see  "Oonstituttonal  I«Wt"  I  !• 

CORPORATIONS. 

Action  by  foreign  corporation  on  foreign  Judg- 
ment, aee  "Judsment,"  §  10. 

Commission  company  as  agent,  see  "Principal 
and  Agent"  *  2. 

Qgo  warrantee  see  "Qno  Warranto.** 

Wrongful  conTersIon  of  sfaares  of  stoekt  see 
*  Trover  and  ConTersIon,"  I  2. 

ParUmUar  classes  of  corporation*. 

See  "Building  and  Loan  Association^*;  "Hospi- 
tals";    "Munidml    Corporations";  "Bail- 
roads'*;  "Street  ^Uroads." 
Insurance  companies,  see  "Insurance.** 
Telegraph   companlM,   see   "Telegraphs  and 
Telephones." 

{   1.   laoorporation  and  organixatioa. 

Where  two  corporatioiis,  created  under  the 
laws  of  different  states,  attempted  to  consol- 
idate without  legislative  authority,  the  attempt 
was  a  nullity,  and  did  not  create  a  de  facto 


corporation. — ^Whaley  Bankers*  Union  of  the 
World  (Tex.  Civ.  App.)  259. 

5  2.   Corporate  existenoe  and  franeUse. 

Persons  whose  claims  arise  out  of  transac- 
tions with  a  company  as  a  corporation  are  es- 
topped to  assert  the  invalidity  of  a  deed  of 
trust  given  by  it  to  others,  on  the  ground  that 
it  was  not  properly  organized  as  a  corporation. 
— Hasbrouck  t.  Rich  Cuo.  App.)  131. 

I  3.   Capital,  stock,  and  diTidends. 

Transaction  by  which  a  trust  company  ac- 
quired corporate  stock  for  a  foreign  railroad 
held  not  invalidated  as  between  the  trust  com- 
pany and  the  vendors  of  the  stocli  by  reason 
of  any  inability  on  the  part  of  the  railroad  to 
enter  Into  the  contract. — Newman  v.  Mercan- 
tile Tmat  Co.  (Mo.  Sup.)  6. 

Transaction  by  which  a  railroad,  acting 
through  a  trust  company,  procured  a  majoribr 
of  the  stock  of  a  ferry  company,  held  not  fraud- 
ulent.— Newman  t.  Mercantile  Trust  Co.  (Mo. 

Sup.)  6. 

Sale  of  stock  in  corporation  held  complete 
and  sufflcient  to  pass  title. — Newman  t.  Mer- 
cantile Trust  Co.  (Mo.  Sup.)  6. 

i  4.    Corporate  powers  and  lialillltleB. 

In  an  action  against  a  corporation,  a  finding 
that  the  corporation  had  appeared  held  prop- 
er.— Shorter    Universitr    t.    Franklin  Bros. 

(Ark.)  974. 

A  deed  of  trust  is  not  made  void  by  a  prort- 
qion  that  foreclosure  shall  not  be  had  till  a 
certain  portion  of  the  holders  of  the  bonds  se- 
cured BO  request. — Hasbrouck  t.  Rich  (Me. 
App.)  131. 

In  an  action  for  breach  of  a  carrier's  con- 
tract to  furnish  cars  for  the  ahlpment  of  cattle, 
evidence  held  admissible  to  show  that  the  con- 
tract made  by  the  agent  of  one  of  the  carriers 
to  famish  cars  at  a  particalar  point  was  with- 
in the  scope  of  his  authority.— -Pecos  BiTer  R. 
Co.  V.  Latham  (Tex.  Oiv.  App.)  802. 

> 

I  6.  Oonaidldatioii> 

Corporations  created  i*  different  states  can 
consolidate  only  by  concurrent  legislation,  in 
which  event  there  is  a  separate  and  distinct 
corporation  In  each  state. — ^Whaley  Bank- 
ers*^ Union  of  the  World  (Tex.  CiT.  App.)  259. 

I  6.    Foreign  eorporatlena. 

The  prosecution  of  a  suit  by  a  foreign  cor- 
poration held  not  to  constitute  "doing  business" 
within  the  state,  within  Act  Feb.  16,  1899,  p. 
IS.  c.  19.— Alley  v.  Bowen-Merrill  Co.  (Ark.) 

Under  Rev.  St.  1895,  arts,  1230,  1233,  serrica 
of  the  notice  upon  a  nonresident  defendant  cor- 
poration held  not  to  authorize  a  personal  judg- 
ment, although  petition  alleged  that  the  cor- 
poration did  business  in  this  state. — Louisville 

6  N.  R.  Co.  V.  Missouri,  K.  &  T.  By.  Co.  of 
Texas  (Tex.  Civ.  App.)  413. 

Foreign  corporation  mnst  allege  and  prove 
that  it  had  a  permit  to  do  business  In  the 
state.— St.  Louis  Expanded  Metal  Fireproofing 
C^.  T.  Beilharz  (Tex.  Civ.  App.)  512. 

Foreign  coriK>ration  which  furnishes  labor 
and  material  for  construction  work  in  the  state 
pursuant  to  contract  made  therein  held  engaged 
In  business  within  Bev.  St.  1^  art.  745,  and 
not  engaged  in  intert^ate  commerce. — St.  Louis 
Expandod  Metal  Fireproofing  Co.  t.  Beilhan 
(Tex.  Civ.  App.)  512. 

C!hange  in  name  of  foreign  corporation  held 
not  to  affect  the  validity  of  a  permit  to  do  bud- 
ness  in  the  state. — St.  Lonis  Expanded  Metal 
Fireproofing  Go,  t.  Beilhata  (Tex.  dir.  App.) 
S12. 
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Under  Bev.  St  1805,  arts.  749,  5243,  as 
amended  by  Laws  1S97,  p.  1(>S,  c.  120,  certifi- 
cate of  Secretary  of  State  that  foreign  cor- 
poration has  forfeited  its  permit  for  nonpay- 
ment of  taxes  held  not  evidence  of  aach  for- 
fiiture. — St,  Louis  Expanded  Metal  Fireproof- 
tbe  Co.  T.  Beilharz  (Tex.  Cir.  App.)  612. 

CORRECTION. 

Qf  record  on  appeal  or  writ  of  error,  H*  *'Ap- 
psal  and  £rror,"  S  10. 

CORROBORATION. 

Ju  action  for  rape,  see  "Bape,"  8  S. 

at  vif e  in  toit  for  dirorcei,  see  ^'DiTore^**  I  2. 

COSTS. 

In  action  by  or  against  trustee  In  baakraptcyt 

see  "Bankruptcy,"  S  2. 
In  action  for  partition,  see  "Partition,"  |  1. 

I  1.    RatnTe,   c^fiuida,   mnA   wtent  of 
risht  in  seaeral. 
Plaintiff  held  not  entitled  to  jobject  for  the 
fint  time  on  motion  to  retax  costs  to  a  tender 
n^de^  defendant.— ^nuunpBon  T.  Baxter 

I  X.   Ob  appeal  or  error,  and  on  new 
trial  or  motion  therefor. 

Where  the  motion  for  new  trial  assisned  as 
gioand  that  the  damages  were  excessive,  and 
the  instruction  was  to  find  a  specified  sum,  with 
interest  from  certain  dates,  the  plaintiff  can- 
not avoid  the  costs  of  the  appeal  because  spe- 
cific objection  was  not  made  In  the  trial  court. 
~AflsBonrl  Pae.  Br.  Oo.  T.  Kansas  Oity  &  L 
Air  line  Co.  (Mo.  Bup.)  8. 

A  party  appealing  from  e  judgment  errone- 
ODs  on  account  of  a  miscalcalation  held  not  en- 
to  costs. — Sweet  t.  I^on  (Xex.  Oir.  App.) 

CO-VtNANCY. 

See  "Tenancy  in  Onunon.*' 

COUNCIL 

See  "Uonicipal  Corporations,"  }  4. 

COUNTERCLAIM. 

See  *^t-Oir  and  CoantOTClalm.** 

COUNTERFEITING. 

See  "Forgery." 

COUNTERMAND. 

Qt  order  of  goods  boo^t,  see  "Sale^**  }  3. 

COUNTIES. 

Proof   of   agency   for,   see   Trindpal  and 
Agent."  S  2. 

I   1.    OoTOmment  and  officers. 

Under  Sayles'  Rev.  Civ.  St.  1897.  art  797, 
ieid  that  an  agent  of  a  county  for  the  erection 
at  a  county  building,  etc.,  must  have  been 
authorized  by  the  county  commiasioners  ucting 

Sa  body.— Jack -Jon-Fox worth  Lumber  (io.  t. 
Dtchinsou  County  (Tex.  Civ.  App.)  412. 


Under  Sayles'  Rev.  Civ.  St.  1897,  art  797, 
held  that  the  authority  of  an  agent  for  a  county 
for  the  erection  of  a  county  building,  etc.,  may 
be  shown  by  parol. — Jacltson-Foiworth  Lum- 
ber Co.  r.  Hatcb^ison  Conntr  (Tex.  Civ.  App.) 
412. 

fi  2.   Proportr,  oontraots,  and  UabUltlM. 

A  contract,  made  by  the  county  court,  pru- 
vlding  for  payment  of  fees  to  an  attorney  'Hn 
consideration  of  services  rendered  and  to  be 
rendered,"  is  totally  void  both  as  to  the  coun- 
ty and  the  attorney,  under  Bev.  St.  1899.  | 
6759.— Morrow  t.  Pike  County  (Mo.  Sop.)  90. 

A  contract  made  by  the  connty  conrt  for  the 
employment  of  an  attorney  not  evidenced  by 
any  record  entry  la  void. — Morrow  r.  Pike 
Connty  (Mo.  Sup.)  99. 

Record  entry  of  contract  between  connty 
court  and  an  attorney  for  the  employment  of 
the  latter  in  a  certain  case  held  suffioent  to 
satisfy  Bev.  St.  1899,  H  6759,  6760.— Morrow 
V.  Pike  CMunty  (Mo.  Sup.)  99. 

As  the  commisdoners'  conrt  of  a  county  bas 
no  power  to  contract  to  pay  the  cost  of  pablica- 
tion  of  a  notice  to  nonresident  taxpayers,  it 
caunet  ratify  such  a  contract  when  made  by 
the  countT  attorney. — Baldwin  t.  Tkavia  Gou- 
ty (Tex.  Civ.  App.)  480. 

In  an  action  against  a  coontjr  on  a  contract 
alleged  to  have  been  made  with  the  coonty 
attran^,  and  ratified  by  the  commisaioDers' 
court,  but  which  was  snch  that  tbo  coaunis- 
sioners'  court  had  no  power  to  make  it,  the 
county  could  not  be  estopped  from  setting  op 
this  defense. — Baldwin  v.  Travis  Countr  n^ex. 
Civ.  App.)  480. 

Gen.  Laws  25th  Leg.  p.  138,  c  103  (D^in- 
qaent  Tax  Act)  S  15,  held  to  give  coonties  no 
power  to  contract  to  pay  the  expense  of  pob- 
lication  of  notice  to  nonreddent  deliDonent  tax- 
payers.— Baldwin  t.  Travla  Conntr  (Tsx.  Glr. 
App.)  480. 
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FUoal   manaKement,  pnblla 
seourltle*,  and  taxation. 

Attorney,  employed  to  protect  coaatr  ecbool 
fund  provided  for  by  Bev.  St.  18U9,  t  9S24, 
should  be  paid  out  of  the  fond  and  not  from  the 
general  county  revenue. — Morrow  I^e 
County  (Mo.  Sup.)  90. 

In  an  action  on  a  coonty  warrant  by  the 
asidgnee  tihereof.  In  order  to  entitle  him  to  re- 
cover interest  from  the  time  of  presentment  ot 
the  warrant  and  refusal  of  payment,  tbe  bar- 
den  was  on  plaintiff  to  show  that  he  had  com- 
plied with  all  the  requirements  of  law. — Isen- 
hour  V.  Barton  (bounty  (Mo.  Sop.)  7S0;  Fink 
V.  BartCKi  County  (Mo.  Sap.)  765. 

Under  Bev.  St  1899,  SS  S7(S.  6771,  CTSSL 
6799,  6808,  held,  that  interest  did  not  ran  oo 
an  assigned  county  warrant  from  time  of  its 

f resentment  and  rejection  for  lack  of  funds— - 
senhonr  v.  Barton  Connty  (Mo.  Snn.)  7SB: 
Fink  T.  Barton  County  (Mo.  Sup.)  765. 

Under  Bev.  St.  1899,  }  8706.  interest  at  6 
per  cent  hiHd  to  ran  on  a  county  warrant 
which  calls  for  no  rate  of  Interest  after  pre^ 
entation  and  bilnre  to  pay  for  lack  of  mow? 
in  the  treasury. — Isenbour  v.  Barton  Oonnty 
(Mo.  Sup.)  759;  Fink  t.  Bartw  County  (Mo. 
Sup.)  76S. 

{  4.  Actions. 

Where  a  contract  for  the  employment  of  an 
attorney  provides  for  the  payment  of  the  at- 
torney out  of  a  certain  fund,  a  judgment  in  the 
attorney's  favor  on  the  contract  snoold  movidc 
for  its  satisfaction  out  of  that  fund.  Mailow 
V.  Pike  County  (Mo.  SupO 
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COUNTY  COURTS. 

Gondunnation  proceedings,  w*  ^*BinIiwiit  Do- 
main." i  2. 

COURTS. 

Attendance  on,  by  noaresldent,  exemption  from 

service  oJ  process,  see  "ProceM,"  1  2. 
Clerks,  see  "Clerks  of  Courts." 
Contempt  of  court,  see  "Contempt," 
Indian  courts,  see  "Indians." 
Jndfies,  see  "Jndges." 

Judicial  power,  see  **ConBtitational  Law,"  1 1. 
Justices*  coorts,  see  "JnsticeB  of  the  Peace. 
MaDdamoe  to  Inferior  courts,  see  "Manda- 
mus," I  1. 

ProTinee  of  court  and  jnry,  see  "TriaI,"J  5. 
BemoTal  of  action  from  state  court  to  united 

States  court,  see  "Removal  of  Causes." 
Review  of  decisions,  see  "Appeal  and  Error." 
Right  to  trial  by  jury*  see  '^Jory,"  fi  1. 
Special  or  local  laws,  see  "Statatea."  |  2. 

JmrUMeUon  of  p^rHeular  acHoiu,  prooeeAiitgt, 
or  tubjeot*. 

See  "Criminal  Law,"  §  3;  "Divorce,"  t  2; 
"Partition,"  i  1;  "Qno  Warranto,"  {  1. 

Action  ai^lnst  carrier,  aee  "Carriers,"  S  1* 

Condemnation  proceedincB.  »e  "Bminent  Do- 
main,'* I  2. 

Sale  of  school  lands,  see  "Public  Lands.**  i  2. 

To  compel  excise  commissioner  to  make  and 
certify  record,  see  "Certiorari."  S  2> 

5  1.  EatabUshment,   oyganl—Mini,  uA 

proaeduxe  ia  K«mer»L 

The  decision  of  the  Supreme  Court  of  the 
United  States,  construing  a  state  statute  as  in 
conflict  with  the  interstate  commerce  act,  is 
conclusive. — Bpratlin  t.  St  Lonli  South  western 
Ry.  Co.  (Ark.)  838. 

An  act  creating  a  criminal  court  for  a  county 
is  not  void,  because  it  imposes  special  dntles 
on  the  sheriff  and  clerk  of  the  court  and  in- 
cidental expenses  of  the  county. — State  T.  E)tch- 
man  (Mo.  Sup.)  643. 

Ruling  of  Supreme  Court  that  a  certain  con- 
tract iB  not  in  violation  of  the  anti-trust  act  of 
1903  (Laws  1903,  p.  119,  c.  94)  held  conclusive 
that  the  contract  fa  not  in  violntion  of  the  act 
of  1899  (Laws  1899,  p.  246,  c.  146).— Ft.  Worth 

6  D.  C.  Ry.  Co.  T.  State  (Tex.  Civ.  App-l  370. 

I  8.   Courts  of  saaeral  ovlclwd  jniladle- 

tion. 

A  petitioo  held  not  to  show  a  cause  of  ac- 
tion within  jurisdiction  of  the  district  court — 
Moore  T.  Snell  (Tex.  Civ.  App.)  270. 

A  deduction  by  the  purchaser  of  cattle  of  $100 
from  the  price  for  injuries  in  transit,  with  in- 
terest, hela  the  measure  of  the  seller's  damages, 
and  that  the  suit  was  therefore  not  within  the 
jurisdiction  of  the  county  court — Atchleon,  T. 
&  S.  F.  Ry.  Co.  T.  Waddell  Bros.  (Tex.  CIt. 
App.)  890. 

I  8.  Courts  of  limited  mr  tnferloT  |wla- 

diction. 

In  a  suit  by  a  cnrrier  to  enforce  the  Hen 
given  by  Rev.  St.  1803,  arts.  327.  828,  830,  the 
value  of  the  property  on  whitm  the  Ifen  is 
claimed,  and  not  the  amount  of  the  fre^ht 
charges,  determines  Uie  Jurisdiction  of  the  trial 
court.— Texna  ft  N.  O.  B.  Co.  T.  Rucker  (Tex. 
Civ.  App.)  815. 

Where  petition  by  carrier  seeks  the  recovery 
of  property  on  which  freight  charges  are  due, 
the  value  of  the  property  determines  the  juris- 
diction of  the  court.— -Texas  &  N.  O.  B.  Co.  t. 
Rucker  (Tuc  GIt.  App.)  SLEk 


{  4.    Conrta  of  appellate  Juladiotiom. 

Under  Const,  art  7,  $§  14,  4,  and  the  provi- 
sion reqairiug  appeals  the  probate  court 
to  be  taken  to  the  circnit  court  and  from  thence 
to  the  Supreme  Court,  the  latter  court  held  to 
have  no  jurisdiction  to  Issue  a  writ  of  manda- 
mus directing  a  probate  court  to  enter  a  nunc 
pro  tnnc  order  granting  an  appeal  to  the  cir- 
cuit conrt — Featherstone  r.  Folbre  (Ark.)  554. 

The  office  of  school  director  ts  an  office  with- 
in Const  art.  6,  {  12,  conferring  exclusive  ap- 
pellate jorlsdiction  on  the  Supreme  Court  in 
cases  Involving  the  title  to  an  office  ander  this 
state.  —  State  ex  inf.  Sutton  v.  Faaae  (Mo. 
Sop.)  1. 

An  appeal  raising  a  consdtational  question 
not  decided  when  appeal  was  taken  held  to' be 
retained  by  the  Supreme  Court — Boling  T.  St. 
Louis  &  8.  F.  R.  Co.  (Mo.  Sup.)  85. 

Under  Const,  art.  6,  S  6.  and  Sayles'  Ann. 
Civ.  St  1897,  art.  9^,  coarts  of  civil  appeals 
held  to  have  no  power  to  issae  writ  of  prohibi- 
tion when  not  sought  in  aid  of  appellato  Jniis- 
dictlon. — ^Dnnn  t.  St  Lonis  Southweotem  By. 
Co.  of  Teuui  (Tex.  Civ.  App.)  532. 

f  fi.  OoneuiTont  and  oonfllotlns  Jnxls- 
dlotion,  SAd  comltr. 
Consideration  of  a  petition  for  the  appoint- 
ment of  a  receiver  for  a  corporation  by  jodge 
held  an  aBBumptl<»i  of  jurisdiction  over  the  cor- 
poration's property,  precluding  a  subsequent  at- 
tachment from  operating  as  a  Hen  therecUL — 
WordoB  T.  Pmtw  (Tex.  Civ.  Aw.)  434. 

COVENANTS. 

I  X«  OoBstrnetloB  aad  operation. 

'Covenantee  in  covenant  against  Incumbran- 
ces held  entitled  to  sue  for  a  breach,  although 
he  had  knowledge  of  snch  breach. — Brown  v. 
Taylor  (Tenn.)  933. 

f  S.  Aetlona  for  breaoL 

♦Covenantee  in  broken  covenant  against  in- 
cumbrances held  not  entitled  to  recover  as  dam- 
ages certain  counsel  fees. — Brown  v.  Taylor 
(Tenn.)  933. 

Recover  of  certain  special  damages  for 
breach  of  covenant  against  Incumbrances  de- 
nied.—Brown  T.  Taylor  (Tenn.)  933. 

♦Measure  of  covenantee's  damages  for  breach 
of  covenant  against  incumbrances  stated. — 
Brown  v.  Taylor  (Tenn.)  933. 

Vendee  held  entitled  to  recover  from  the  ven- 
dor the  value  of  the  land  to  which  title  failed, 
and  costs  of  anit — McBride  t.  Burns  (Xu.  CUt. 
App.)  394. 

COVERTURE. 

See  "Hnsband  and  Wife^** 

CREDIBILITY. 

Of  witness,  ses  '^Witnesses,**  I  8. 

CREDITORS. 

See  "Assignments  for  Benefit  of  Creditors"; 
"Bankruptcy";  "Fraudulent  Conveyances." 

Remedies  against  surety,  see  "Principal  and 
Surety,"  I  4. 

Subrogation  to  rights  of  creditor,  see  "Subro- 
gation." 

CREDITORS'  SUIT. 

Beraedies  In  eases  of  assignments,  see  "As- 
signments for  Benefit  of  Creditors,   i  1* 
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Bemedies  Id  cases  of  fraudulent  conveyances, 
SM  "Fraudulent  Conveyances,"  {  2. 

CRIMINAL  LAW. 

Bail,  see  "Bail,"  |  1. 

Competency  of  jurors,  see  "Jniy,'*  IS. 

Competency  of  witnesses,  see  ''Witneasei,** 

Oonvictlon  of  offense  incloded  In  that  charged, 
see  "Indictment  and  Information,"  I  4. 

Credibility,  impeachment,  contradiction  and 
corroboration  of  witnesses,  see  "Witnesses," 
S3. 

Indictment,   information,   or   complaint,  see 

"Indictment  and  Information." 
Leading  questions,  see  "Witnesses,"  S  2. 
Requisites  and  validity  in  general  of  woife- 

bouse  law  see  "Statutes,"  S  1- 
Stiitute  authorizinK  commutation  Of  sentence 

as  invasion  of  pardoning  power,  see  "Oon- 

stltutional  Law,**  {  1. 
Snmmoning   and   attendance   of  jorors,  see 

"Jury,"  J  2. 
Termination  of  prosecntion,  see  "Malicious 

Frosecntion,"  S  2. 

Particular  offense*. 

See  "Arson";  "Assaolt  and  Battery"  S  2; 

C  the  Peace";  "Bnrglary**;  "Con- 


"Breach  of 

tempt";     "False  Pretenses"; 


•Forgery"; 


Homicide";  "Intoxicating  Liqoors,"  {  4; 
-Larceny":  "Lotteries,'*  |  1;  "Perjury"; 
"Rape";  "Rescue";  "RobbOTj";  "Seduction," 
8  1- 

ARainat  liquor  laws,  see  *'Intoxlcati]lg  Liquors," 

Violations  of  municipal  ordinances,  see  "liur- 
nicipal  Corporations,"  $  6. 

I  1.    Capaolty  to  oommlt  Mid  respoasl- 
billty  fov  oHme. 
'Voluntary  drunkenness,  thongh  producing 
temporary  mental  aberration,  Is  no  excuse  for 

crime.— Byrd  v.  State  (Ark.)  974. 

I  2.   Parties  to  offeases* 

A  person  held  not  an  accomplice  in  an  assault 
— Mahaney  v.  State  (Tex.  Or.  App.)  228. 

{  3.  Juriadlotlon. 

AA'here,  in  a  prosecution  before  a  justice  of 
the  peace,  defendant  la  charged  merely  with 
the  offense  of  carrying  a  pistol,  the  fact  that 
he  carried  it  at  a  public  assembly  did  not  alter 
the  nature  of  the  charge  so  as  to  deprive  the 
justice  of  jurisdiction. — Trerinlo  t.  State  (Tez. 
Or.  App.)  356. 

I  4.  Venue. 

Failure  to  comply  with  a  rule  of  the  circuit 
court  relative  to  change  of  venue  in  criminal 
case  held  not  sufficient  reason  for  refusing  a 
change  of  venue. — Mazey     State  (Ark.)  1009. 

*In  a  criminal  case,  the  action  of  the  court 
in  overruling  a  motion  for  change  of  venue  held 
not  arbitrary.— Maxey  v.  State  (Ark.)  1009. 

On  an  application  for  a  change  of  venue  for 
prejudice  of  the  inhabitants,  witnesses  held 
proi)erly  permitted  to  withdraw  their  affldavltk 
—Williams  v.  United  States  (Ind.  T.)  834. 

I  5.    Former  Jeopard^r. 

Suspension  of  prosecution  for  seduction  ou 
marriage  of  female  by  accused,  and  subsequent 
trial  after  desertion  of  female  by  accused,  held 
not  to  put  accused  twice  in  jeopardy  wf  liis 
liber^.— Bnmett  v.  State  (Ark.)  056. 

I  6<    Evldenee  «  Judicial  nQtloo^  pre- 
sumptions,  and  burden  of  proof. 

State  held  not  bound  to  show  in  rebuttal  of 
plea  of  former  jeopardy,  based  on  account  of 
sospensiui  <it  prosecutuai  for  seduction,  that 


defendant  consented  to  such  snspenidon.  iRit 
bis  consent  would  be  presumed. — Burnett  v. 
SUte  (Ark.)  »56. 

The  court  has  no  Judicial  Icnowledge  as  t» 
when  local  option  laws  are  put  into  operation. — 
Graddick  v.  State  O^ex.  Gr.  App.)  317. 

In  a  prosecution  for  theft  from  the 


obtain  evidence  held  properly  excluded. — -Nelaoa 
V.  State  (Tex.  Cr.  App.)  807. 

I  7*  —  Faets  la  Issue  and  nleraat  ta 
issues^  and  res  gestae. 

*In  a  criminal  prosecution,  evldoioe  that  on 
the  day  before  the  trial  defendant  had  aaaaalt'>d 
one  of  the  witoeases  for  the  prosecution  luli 
admissible.— Maxey  v.  State  (Ark.)  1009. 

In  a  prosecution  for  murder,  evidence  thai 
immediately  after  the  shooting  the  wife  of  de 
ceased  asked  defendant  why  he  shot  deceased, 
and  that  defendant  replied:  "Don't  come  down 
here  with  your  gun.  I  have  got  as  moch  lead 
as  anybody" — was  admissible. — Lone  t.  State 
(Tex.  Cr.  App.)  203. 

In  a  prosecution  for  murder,  refusal  to  per- 
mit accused  to  state  the  circumstances  of  hi;' 
surrender  held  proper. — Upton  v.  State  (Tex- 
O.  App.)  212. 

In  a  prosecution  for  murder  keld  error  to  re- 
fuse to  permit  accused  to  show  what  hia  child 
stated  to  his  wife  in  delivering  a  note  from  de- 
ceased.—Upton  V.  State  (Tex.  Or.  App.)  212. 

On  a  trial  for  homicide  heJd  error  to  permit 
the  state  to  show  that  defendant,  while  in  jail 
awaiting  trial,  waa  studying  law.— G(ri*  t.  Bute 
(Tex.       App.)  841. 

In  a  prosecution  for  murder,  a  certain  state- 
ment made  by  deceased  held  admissible  as  ret 
gestee. — Franklin  v.  State  (Tex.  Cr.  App.)  3S7. 

In  a  prosecution  for  theft  from  the  perm, 
certain  evidence  held  admissible  as  res  geet«. — 
Nelson  v.  State  (Tex.  Cr.  App.)  807. 

I  &   —  Other  otfenseSf  aad  chaMatsv 
of  aeon— d* 

In  a  prosecution  for  larceny,  evidence  of  mnr 
ilar  acts  by  defendant  held  admissible  on  qu«e- 

tion  of  intention. — Johnson  v.  State  (Ark.)  905. 

*Where  defendant,  in  a  prosecution  for 
murder,  does  not  place  his  general  charactv 
for  peace  and  quiet  in  issue,  the  atate  has  no 
right  to  attack  his  character  in  that  reflect. 
-Newman  v.  Commonwealth  (Ky.)  106S. 

In  homicide,  testimony  of  a  similar  assault 
made  by  defendants  earlier  In  the  evening  on  a 
person  situated  as  deceased  was  _hrU  f!Omp«- 
tent— State  v.  Bailey  (Mo.  Sup.)  738. 

g  0.    ^—  Admissions,  deelaratlonB,  aad 
hearsay. 

A  defendant,  on  trial  for  murder,  who  dM 
not  object  to  the  state's  qoeetions  aasuminc 
that  he  killed  decedent,  held  deemed  not  to 
have  denied  the  killing. — Casteel  v.  State  (Ark  ) 
1004. 

*In  a  prosecution  for  murder,  a  statement 
made  by  a  witness  to  defendant,  to  which 
the  latter  made  no  answer,  was  nt»t  admis* 
sible. — Newman  v.  Commonwealth  (Ky.)  1069. 

Ob  a  trial  for  homicide,  evidmce  that  de- 
cedent's wife  had  stated  that  decedent  had 
threatened  to  kill  defendant  waa  hearaay. — 

Cole  V.  State  (Tex.  Cr.  App.)  341. 

On  a  trial  of  defendant  for  the  murder  of  hi^ 
father-in-law,  evidence  of  what  the  wife  rtaiPi 
defendant  had  told  her  during  a  quarrel  h'Sd 
inadmissibla.— Cole  T.  State  (Tex.  Gr.  App.t 

341. 

In  a  prosecution  for  violation  of  the  local  op- 
tion law,  certain  tesdmony  Jkeld  hearaaj  and 
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inftdmlsribte. — Craddlck  T.  State  (Tex.  Cr.  App.) 
347. 

In  a  prosecution  for  theft,  testimony  as  to  an 
explanation  made  by  defendant  to  deputy  sher- 
iff /Kid  iDcompetent  under  the  circumatanceB. — 
Pool  v.  State  (Tex.  Cr.  App.)  350. 

In  a  prosecution  for  horse  theft,  certain  tes- 
timony neld  hearsay  and  prejudicial  to  defend- 
ant— Pool  T.  State  (Tex.  Cr.  App.)  3S0. 

In  a  prosecution  iot  aggravated  assault,  cer- 
tain evidence  held  iDadmiasible  becanse  of  self- 
serving  declaration. — Ellington  t.  State  (Tex. 

Cr.  App.)  361. 

In  a  prosecution  for  swindling  by  means  of 
fraudulent  sale  of  property,  certain  evidence  as 
to  title  to  the  property  held  heanay. — Brown  v. 
State  (Tex.  Cr.  App.)  811. 

1 10.  Do<min— tarr  cTidemea  mmA  «k- 
olnsioa  of  parol  eTidenee  tHaveby. 

On  a  prosecution  tor  murder,  &eld  proper  to 
admit  in  evidence  a  diagram  of  the  room  where 
the  killing  ocCDrred.~State  t.  Cummings  (Mo. 
Sup.)  7G€ 

{11.       ■  Opinion  ovldenee. 

*In  a  prosecution  for  murder,  witnesses  who 
have  detailed  the  acts  of  defendant  may  state 
whether  they  considered  him  Insane. — Byrd  t. 
State  (Ark.)  974. 

On  a  trial,  under  Cr.  Code  Prac.  §  1C6,  on  the 
issne  of  the  sanity  of  one  indicted  for  crime, 
physicians  held  competent  witnesaes. — Common- 
wealth T.  Woelfel  ()Cj.)  1061. 

In  a  prosecution  for  horse  theft,  testimony 
as  to  witness*  opinion  on  the  question  of  iden- 
tity held  iaounpeteDt. — Pool  t.  State  (Tex.  Or. 

App.)  350. 

i  12.  ~—  Confeaalons. 

A  confession  made  by  an  accused  while  la- 
boring nnder  the  Inflneoce  of  threats  which 
induced  a  prior  confession  to  anothw  person  is 
^^mindbffrr-Johnson  t.  State  (Tex.  Cr.  App.) 

i  13.           Weisbt  and  snfflol^noy. 

A  case  held  not  one  of  circumstantial  evi- 
dence, in  view  of  defendant's  confession  and  the 
testimony  of  an  accomplice.  —  McKlnney  v. 
State  (Tex.  Or.  App.)  1012. 

{14,  Time  of  tMal  and  oontinaanae. 

Kirby's  Dig.  S  2044,  relative  to  the  suspen- 
sion of  a  prosecutiou  for  seduction  on  the 
marriage  of  defendant  to  the  female  seduced, 
and  its  renewal  In  case  of  fubscguent  aban- 
donment of  such  female,  held  not  repagnant, 
as  against  a  defendant  who  does  not  demand 
a  trial  notwithstanding  the  marriage,  to  the 
constitutional  guaranty  of  a  spee^  trial. — 
Burnett  ▼.  SUte  (Ark.)  956. 

The  overmling  of  a  motion  for  a  ctHitinnauce 
for  absence  of  a  witness  In  a  criminal  case 
Aeld  oot  an  abuse  of  discretion. — ^Williams  v. 
TTnited  States  (Ind.  T.)  334. 

•Applications  for  continuance  for  absence  of 
witnesses  held  not  to  show  sufficient  diligence, 
within  Cr.  Code  Prac  I  189,  and  Civ.  Code 
Prac  f  316. — McQueen  t.  Ckonmonwealtli  (Ky.) 
1047. 

*The  refusal  to  allow  an  affidavit  to  be  read 
as  the  testimony  of  an  absent  witness  held  not 
error. — McQueen  v.  Commonwealth  (Ey.)  1047. 

•Where  affidavit  for  a  continuance  was  read 
as  the  deposition  of  absent  witness,  held 
error  to  permit  the  commonwealth  to  prove  that 
absent  witness  had  been  dead  for  a  year. — Dar- 
i«ll  V.  Commonwealth  (Ky.)  1060. 

Where  defendant  forfeited  his  bail  bond, 
it  was  error  to  force  him  to  trial  on  the  secoBd 


day  after  he  was  arrested  on  a  bench  warrant. 
— Baldridge  t.  Commonwealth  (Ky.)  1076. 

The  refusal  to  grant  a  continuance  in  a  crim- 
inal case  or  to  read  the  affidavit  therefor  as 
the  deposition  of  the  absent  witnesses  held 
error. — Kehoe  v.  Commonwealth  (Ky.)  1107. 

The  requisites  of  an  application  for  a  con- 
tinuance in  a  criminal  case  stated. — State  v. 
Cumminga  (Mo.  Sup.)  706. 

In  a  criminal  case,  held,  nnder  the  facta,  not 
an  abuse  of  discretion  to  deny  a  continuance. — 
State  T.  Gummings  (Mo.  Sup.)  706. 

The  granting  of  a  continuonce  rests  largely 
in  the  discretion  of  the  trial  court  in  a  crimlnu 
case. — State  v.  Cummings  (Mo.  Sup.)  706. 

515.  Trial. 

The  inquiry  on  a  trial  under  Cr.  Code  Prac. 
I  156  on  the  issue  of  the  sanity  of  one  indicted 
for  crime,  is  whether  he  is  sane  enough  to  ap- 
preciate his  situation  and  rationally  conduct  bis 
case.— Commonwealth  t.  Woelfd  (Ky.)  1061. 

On  a  prosecution  for  the  illegal  sale  of  liquor 
evidence  of  two  distinct  offenses  committed 
on  the  same  day  Acid  admissible. — Kehoe  v. 
Commonwealth  (JCy.)  1107. 

Objections  to  testimony  and  exceptions  to  rul- 
ings must  be  made  and  saved,  both  in  civil  and 
criminal  cases,  at  the  time  the  testimony  Is 
given.— State  v.  Bailey  (Mo.  Sup.)  733. 

Under  Rev.  St  1899,  S  2517,  held  not  error 
to  permit  the  state  to  examine  certain  witness- 
es whose  names  were  not  indorsed  on  the  in- 
formation.—State  V.  Bailey  (Mo.  Sup.)  733. 

Where  defendant  rested  his  case  in  chiet 
without  being  introduced  as  a  witness,  it  was 

proper  for  the  court  to  conBne  testimony  after- 
wards given  by  him  to  tbe  rebuttal  of  rebuttal 
testimony  introduced  by  the  state. — State  v. 
Forsha  (Mo.  Sup.)  746. 

A  conviction  will  not  be  reversed  becanse  the 
verdict  Snds  the  accused  guilty,  and  assesses 
his  "punish"  at  confinemeutt  etc — ^Upton  t. 
State  (Tex.  Cr.  App.)  212. 

Hearing  of  testimony  after  the  state's  couu- 
sel  has  finished  his  opening  ar^ment,  and  while 
defendant's  counsel  is  addressing  the  jury,  held 
a  matter  within  the  discretion  of  the  court,  un- 
der the  provision  of  Code  of  Criminal  Procedure. 
— Trerinio  v.  State  (Tex.  Cr.  App.)  856. 

A  verdict  stating  that  the  Jury  aaaeesee  de- 
fendant's punishment  "to  fine  of  $300"  is  not 
vitiated  by  the  use  of  the  word  "to"  instead  of 
"at  a."— £iUiDgton  t.  State  (Tex.  Cr.  App.> 
361. 

In  a  criminal  prosecution,  proceeding  with  the 
trial,  though  the  official  stenographer  was  ab- 
sent, held  not  error. — Nelson  r.  State  CTex.  Or. 
App.)  8p7. 

5 16.  ^—  ArKnments    and    oondnet  of 

oonnseL 

Id  prosecntioDs  for  unlawfully  selling  intoxi- 
cating liquors,  certain  language  used  by  prose- 
cuting attorney  in  his  closing  arguments  held 
not  reversible  error. — Reese  v.  State  (Ark.)  841. 

•Under  the  statote,  providing  that  the  fail- 
ure of  defendant  in  a  criminal  prosecution 
to  testify  in  his  own  behalf  shall  not  be  com- 
mented upon,  the  prosecuting  attorney  has  no 
right  to  refer  to  defendant's  failure  to  testify 
as  a  witness  upon  an  application  for  halt — 
Newman  v.  Commonwealth  (Ky.)  1089. 

Argument  of  counsel  for  the  state  in  a  crim- 
inal case,  in  reference  to  testimony  which  was 
not  objected  to  and  which  was  not  made  the 
subject  of  a  motion  to  strike,  was  not  error. — 
State  T.  Cummings  (Mo,  Sup.)  706L 
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Statement  of  district  attorn^  in  argument 
relative  to  failnre  to  pnt  plaintiff's  character  in 
issue  held  proper. — Moore  T.  State  (Tex.  Cr. 
App.)  228. 

On  a  prosecQtion  for  barglary,  permitting  dis- 
trict attorney  in  arming  to  jury  to  refer  to 
exclusion  of  evidence  of  conepiracy  to  borglar- 
i2e  held  error.— Talty  t.  State  (Tex.  Or.  App.) 
339. 

Argument  of  counsel  In  a  criminal  case  ehotild 
be  kept  strictly  witbin  the  testimony  adduced 
upon  the  triaU— Pool  t.  State  (Tex.  Cr  App.) 

350. 

S  IT.  —  InstrnotloiiB. 

An  instruction  on  a  trial  for  homicide  held 
properly  refused,  because  invadine  the  province 
of  the  jury. — Ince  t.  State  (Ark.)  818. 

On  prosecution  for  homicide,  objection  to  pcM^ 
tion  of  charge  as  to  eyewitnesses  held  hyper- 
critical.— Btate  T.  Heusack  (Mo.  Snp.)  21. 

In  homicide,  instructions  specially  singling 
out  the  testimony  of  certain  person  who  ao- 
companled  defendant  on  the  occasion  of  the 
killing  held  properly  refused. — ^tate  t.  Bailey 
(Mo.  Sop.)  733. 

In  a  prosecution  for  homicide,  defendant  held 
entitled  to  a  charge  that  proof  of  his  good  diar- 
acter  should  be  considered  in  weighing  his  credi- 
bility.—Phelan  v.  State  (Tenn.)  1()40. 

In  a  prosecution  for  homicide,  refusal  to 
chaise  as  to  ihe  weight  to  be  given  to  evidence 
of  an  undenied  accusation  of  defendant  by  his 
daughter  inunediately  after  the  killing  held 
prejudicial  error. — ^Phelan  v.  State  (TennO  1040. 

In  a  prosecution  for  homicide,  an  instruction 
that,  if  defendant  denied  an  accusation  made  by 
his  daughter  immediately  after  the  killing,  such 
accusation  could  not  be  considered  for  any  pur- 
pose, held  properly  refused.— Phelam  t.  State 
(Tenn.)  1040. 

In  a  proaecutim  for  homicide,  refusal  of  a 
request  snbmitting  to  the  jury  whether  a  denial 
of  an  accnsation  made  by  defendant's  daughter 
was   required   AeM  error^ — Pbelan   T.  State 

<Tenn.)  1040. 

On  prosecution  for  homicide,  charge  on  self- 
defense  held  erroneous  under  express  provi- 
sions of  statute  prohibiting  court  from  giving  a 
charge  on  the  weight  of  testimony.-— Craiger 
T.  State  (Tex.  Or.  App.)  208. 

Where,  In  a  criminal  case,  the  court  charged 
correctly,  spedal  charges,  la  so  far  as  they  an- 
nounced the  same  prmciples,  were  not  called 
for.— Tones  t.  State  (Tex.  Or.  App.)  217. 

Where  dying  declarations  of  deceased  were 
made  while  under  the  influence  of  opiates,  the 
.  court  should  have  guarded  the  matter  by  an 
anpro[H:iate  instruction. — Roberta  t.  Btate  (Tex. 
Or.  App.)  221. 

Oourt  held  required  under  the  evidence  to 
charge  that  if  accused's  confession  was  not  vol- 
untary it  mnst  be  dlsr^arded. — Johnson  r. 
State  (Tex.  Or.  App.)  228. 

In  a  pvosecution  for  murder,  a  charge  that, 
if  the  jury  believed  that  after  defendant  ]us- 
tiliably  fired  the  first  i^hot  deceased  ran  and 
defendant  pnrsaed  and  killed  him,  though  he 
•did  not  believe  himself  then  la  danger,  defend- 
ant was  Ruilty,  was  not  on  the  weight  of  evi- 
dence in  iis^uming  that  decea^^ed  fled^— Oole- 
mao  V.  State  (Tei.  Cr.  App.)  338. 

On  prosecution  for  crime,  charge  as  to  effect 
of  evidence  of  defendant's  intoxication  held  er- 
roneous, as  in  violation  of  statute  prohibiting' 
rliiit-sf»  on  weight  of  testimony.— TaUy  t.  State 
<Tez.  Or.  App.)  33d. 


In  a  prosecntion  for  seduction,  cn  bifitnie- 
tion  held  on  the  weight  of  the  testimony. — 
Garlas  t.  Stote  (Tex.  Cr.  App.)  345. 

Where  one  of  defendant's  witnesses  testified 
on  cross-examination  that  he  had  been  indicted 
for  murder  and  tried  for  hog  theft,  it  was  not 
error  to  fall  to  limit  the  evidence  by  fnstmc- 
tion.— Franklin  t.  State  (Tex.  Cr.  App.)  357. 

Where  evidence  is  introduced  to  contradict 
a  wibiesa,  It  is  proper  to  instruct  that  It  caa 
be  considered  onir  for  that  Darpo8e.-~-FraBkliB 
V.  State  (Tot.  Or.  App.)  867. 

A  charge  as  to  corroboration  of  accomplice 
testimony,  though  not  following  White's  Ann. 
Code  Cr.  Proc.  art  781,  held  not  en-ODeons. — 
McKlnney  v.  State  (Tex.  Cr.  App.)  1012. 

A  charge  aa  to  confession  held  in  proper  form. 
— McKinney  v.  State  (Tex.  Oe.  App.)  1012. 

S 18.  —  Ovatody,  eoadmet,  ddib- 
•rattons  ox  $^uxj. 
The  refusal  to  set  aside  a  conviction  on  tin 
gronnd  of  separation  of  the  jory  held  not  enor. 
— Inos  T.  State  (Ark.)  81& 

The  burden  of  proving  that  a  Jnror,  aeparatiDg 
from  the  jury,  was  not  exposed  to  improper  ia- 
fiuence,  held  not  on  the  state. — ^Inoe  r.  Stats 
(Ai-k.)  81& 

The  court  held  not  to  have  abused  its  discre- 
tion in  sending  the  jury  out  while  accused's 
counsel  was  arguing  toe  questions  of  law  to  the 
court.— Upton  v.  State  (Tex.  Cr.  App.)  212. 

An  instruction  held  proper,  under  White's 
Ann.  Code  Cr.  Proc.  art  734,  where  the  farf 
after  retirement  asked  to  have  a  vritness'  testi- 
mony read  to  tliem  (art.  735). — McKinney  v. 
State  (Tex.  Cr.  App.)  1012. 

§  19.  Motions  for  mew  trial  and  im  ar- 
rest. 

An  application  for  a  new  trial  for  oewly  dit- 
covereo  evidence  hetd  properly  denied.— Wil- 
liams  T.  United  States  (lad.  T.)  834. 

In  a  criminal  case,  the  court  held  warranted 
in  refusing  to  connder  affidavits  for  a  new 
trial. — State  v.  Cummlngs  (Mo.  Sap.)  7(ML 

New  trials  are  not  ordinarily  granted  for 
newly  discovered  evidence  of  an  impeaching 
charactw.— HilBcher  t.  State  (Tex.  Cr.  Apv-t 

227. 

In  a  prosecution  for  tiieft  tana  the  pttsoa. 
the  overruling  of  defendant's  motion  for  a  new 
trial  on  the  gronnd  of  newly  discovered  evi- 
dence held  not  error. — HUsciier  t.  State  (Tfex. 

Or.  App.)  227. 

In  a  criminal  case  ttetd  that  on  the  ealling 
of  the  case  for  trial  the  court  under  the  di^ 
camstances  shoald  have  given  accused  an  op- 
portunity to  «nploy  other  coonsel  or  to  have 
procured  his  witnesses. — Jackson  v.  State  (Tex. 
Cr.  App.)  239. 

In  a  criminal -case  held  that  a  niotioo  for  a 
new  trial  should  have  been  granted. — Jack- 
son V.  State  (Tex.  Cr.  App.)  2S». 

In  a  criminal  case,  certain  evidence  relied  oo 
as  newly  discovered  held  not  to  have  be^ 
shown  to  be  such. — Sexton  v.  Stata  (Tax.  Cr. 
App.)  848. 

In  a  criminal  case,  certain  evidence  fecM  M 
ground  for  a  new  trial  on  the  gronnd  of  newly 
discovered  evidence. — Sexton  v.  State  (Tex.  Cr. 
App.)  348. 

In  prosecution  for  bringing  stolen  horses  Into 
the  state,  new  trial  should  have  been  granted  «d 
the  ground  of  the  absence  of  a  certain 
L<mg  V.  State  (Tex.  Cr.  AppJ  8Q& 
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e  oxn  mitmenl. 
SufBclent  grounds  for  believini;  that  defendant 
was  insane  at  time  of  trial  or  sentence  held 
■bown.  BO  as  to  ZMaire  an  Ingairy,  as  provided 
by  Kirby'fl  Dig.  ra44a— Inoe  ▼.  State  (Aik.) 

Under  Kirby's  Dig.  {  2440,  a  Terdict  of  gailtT, 
notd'ithstandiJig  the  detrase  of  insanity,  held 
not  a  bar  Co  a  plea  of  Insanity  at  time  a  trial 
or  sentence. — Ince  t.  State  (Ark.)  818. 

A  motion  in  arreat  of  judgment,  on  conviction 
of  crime,  on  the  eroiind  of  present  insanity  of 
detendnat,  should  oe  treated  as  a  motion  to  stay 
sentence.— Ince  t.  State  (Ark.)  818. 

S  21.  Appeal  and  OTrov,  aad  eertloraT^ 
Form  of  remedy,  Jwrladl«tlon» 
and  risht  of  MTlew. 

Circnit  court  Acid  to  have  jariadlction  of  an 
appeal  from  a  conviction  before  a  justice  of  ^e 

Sace  for  violation  of  Kirby's  Dig.  I  1680. — 
axey  r.  State  (Ark.)  1009. 

i  2S.  —  PreseatatloB  and  reaerratlon 
in   lowev   eonrt   at  (ronndi  of 

TCTleW. 

Where  there  was  no  exception  to  an  instrac- 
tlon,  uor  any  assignment  of  error  based  thereon 
in  the  motinn  for  a  new  trial,  the  in.'itmction  is 
not  reviewable. — Corothera  v.  State  (Ark.)  686. 

An  exception  to  tbe  admission  of  evidmce  on 
a.  trial  for  crime,  not  brotTRht  fcward  in  the 
motion  for  a  new  trial,  will  not  be  considered 
on  appeal. — Ince  r.  State  (Ark.)  818. 

*On  appeal  in  a  criminal  case,  an  objectiwi  to 
evidence  which  was  not  excepted  to  in  the  trial 
court  will  not  be  considered. — Maxey  T.  State 
(Ark.)  1009. 

•A  general  exception  to  evidence  is  insuffi- 
cient to  raine  the  qnestion  of  error  in  its  ad- 
mission.—Maxey  V.  State  (Axk.)  1009. 

An  objection  to  an  omission  of  the  coart  to 
charge  particular  propositions  in  a  criminal  case 
will  not  be  reviewed  where  no  exceptions  were 
Ferved  or  requests  made  to  give  such  instmc- 
tions. — Williams  t.  United  States  (Ind.  T.) 

Objections  not  made  at  the  trial,  nor  iilclnd- 
ed  in  the  groaods  for  a  new  trial,  bat  first  ap- 
pearing in  the  assignments  of  error,  will  not 
lie  considered  on  appeal. — ^Williams  T.  United 
States  (Ind.  T.)  334. 

An  objection  to  tbe  snffldency  of  11i«  In- 
dictment cannot  be  raised  for  the  first  time 
on  appeal. — Baldridge  t.  Commonwealth  (Ky.) 
1076. 

Where  a  verdict  finding  defendant  guilty  of 
aiding  and  assistinft  in  e5;tablishing  a  "policy" 
was  fatallv  defective,  defendant  held  entitled 
to  object  tnereto  on  appeal,  wltbont  raising  the 
objection  by  motion  in  arrest. — State  t.  Cronin 
(Mo.  Sup.)  G04. 

Objection  cannot  be  made  to  tbe  testimony  of 
witnesses  for  the  first  time  on  appeal, — State 
V.  Cummings  (Mo.  Sup.)  706. 

An  objection  after  the  close  of  tbe  examina- 
tion of  a  juror,  "challenged  for  cause,"  is  in* 
Bufflcient  to  preserve  for  appellate  review  any 
error  in  overruling  the  challenge.  —  State  v. 
Forsha  (Mo.  Sup.)  746. 

Objections  and  exceptions  to  testimony  must 
be  made  at  the  time  the  testimony  is  given,  in 
order  to  preserve  for  appellate  review  any  error 
in  admitting  tbe  same. — State  v.  Forsha  <Mo. 
Sup.)  74a 

I  23.  —  Frooeadinss   for   transfer  of 
oanse,  and  effect  thereof. 
Under  Act  27tli  LegLtlature  (Gen.  Laws  1901, 


p.  291,  c.  124),  an  appeal  bond  in  criminal  case 
held  snfflcient.— ^lland  t.  State  (Tex.  Cr. 
App.)  861. 

I  24.  •^^Beeord  and  proooedlncs  not  In 
reoord. 

The  overroling  of  a  motion  for  a  new  trial 
in  a  criminal  case  cannot  be  reviewed  in  the 
absence  of  a  bill  of  exceptions  filed  within  the 
term;  there  bdng  no  extension  of  time  for 
filing  the  same. — State  t.  Miller  (Mo.  Sup.) 
607. 

In  determining,  on  appeal  in  a  criminal  case, 
tbe  propriety  m  denying  a  continuance,  affi- 
davlte  filed  sabseqitent  to  the  trial  cannot  be 
looked  to. — State  t.  Gnmmings  (Mo.  Sup.)  706. 

An  unsigned  bill  of  exceptions  cannot  be  con- 
sidered.—Long  V.  State  (Tex*  Or.  App.)  203. 

In  a  prosecution  for  murder,  exclusion  of  cer- 
tain testimony  will  not  be  reviewed  where  tbe 
object  of  the  testimony  was  not  stated  in  tbe 
bill  of  exceptions. — Upton  t.  State  (Tex.  Cr. 

App.)  212. 

A  bill  of  exceptions  held  too  indefinite  to  be 
considered,  because  it  was  diflicult  to  detei^ 
mine  whether  defendant  was  objecting  to  the 
courts'  refusal  to  retire  the  jury,  or  the  admis- 
sion of  the  evidence. — Hall  t.  State  (Tex.  Cr. 
App.)  244. 

Where  the  conrt  adjoarned  on  April  30th. 
and  the  statement  of  facts  was  not  filed  until 
August  30tb,  it  cannot  be  considwed.  in  tbe 
absence  of  any  reason  assienad  for  the  delay. 
—Hall  T.  State  (Tex.  Cr.  App.)  244. 

The  refusal  of  a  continuance  will  not  be  re- 
viewed in  the  absence  of  a  statement  of  facts. 
—Hall  T.  State  (Tex.  Cr.  App-)  244. 

A  bill  of  exceptions  held  to  raise  no  question 
for  review. — Reyes  v.  State  (Tex.  Cr.  App.) 
246. 

Where  tbe  district  judge  appends  a  qualifying 
explanation  to  a  bill  of  exceptions,  appellaot 
cannot  accept  the  bill  with  the  explanation  and 
then  procare  the  appellate  court  to  strike  out 
the  explanation.— Pool  t.  State  (Tex,  Cr.  App.) 
350. 

The  snfflciency  of  the  evidence  to  support 
conviction  cannot  be  reviewed  where  the  record 
contains  no  iftatement  of  facts. — ^LockharC 
State  (Tex.  Cr.  App.)  350. 

Under  Code  Cr.  Proc.  8  1895.  art.  723.  a  rec- 
ord without  bill  of  exceptions  or  statement  of 
facts  Acid  insufficient  to  abow  prejudicial  error 
In  instructions. — ^Bais  r.  State  (Tex.  Oc.  App.) 
SOS. 

S  2S.  Dlamlasal,    hoavi^t    »d  re- 

beaxlns. 

A  motion  to  dismiss  an  appeal  In  a  criminal 
case  because  no  affidavit  for  an  appeal  had  been 
filed,  not  filed  nntil  submission  of  the  case  on 
its  merits,  held  too  late.— State  t.  Miller  (Mo. 
Sop.)  607. 

g26.    Review. 

The  court  in  controlling  the  croas-examination 
of  accused  is  vested  with  discretionary  power. 
— Corothers  t.  State  (Ark.)  585. 

Under  the  record  on  appeal  In  a  prosecution 
for  murder,  hcldt  that  it  was  presumable  that  a  ■ 
juror  was  peremptorily  challenged  before  he  was 
sworn  in  chief.— Daniels  t.  State  (Ark.)  844. 

All  presumptions  are  in  favor  of  the  trial 
court's  rulings  and  to  call  for  reversal  an  af- 
firmative showing  of  error  is  required,  not  a  mere 
showing  that  nuder  some  circumstances  there 
might  have  been  error. — Johnson  t.  State  (Ark.) 
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In  a  proaecation  for  larceuy,  error  In  admit- 
ting  certain  evidence  held  not  shown  b;  recoi'd. 
— Johnson  v.  State  (Ark.)  905. 

Where  the  record  in  a  criminal  case  disclos- 
ed that  the  jury  were  placed  in  charge  of  a 
"swora  bailiff,"  it  would  be  presumed  after  ver- 
dict  that  the  bailiff  was  "duly  swotil"— WU- 
liams  r.  United  Stata  (Ind.  T.)  8S4. 

The  Supreme  Court,  on  appeal  in  a  criminal 
case,  will  review  only  such  errors  as  were  ad- 
mitted and  properly  preserved  by  the  record. — 
State  V.  Gummmgs  (Mo.  Sup.)  706. 

When  an  appellant  assumes  to  point  out  spe- 
cifically grounds  of  objection  to  a  charge,  it 
will  be  presumed  that  he  has  no  others  to  urge. 
— Coleman  v.  State  (Tei.  Or.  App.)  238. 

In  the  absence  of  a  showing  to  the  contrary, 
it  will  be  presumed,  on  a  criminal  appeal,  that 
an  application  for  a  continuance,  the  overrul- 
ing of  which  is  complained  of,  was  a  second  ap- 
plication.—Sliger  V.  State  (Tex.  Or.  App.)  2^ 

%  27.         Harmless  error. 

On  a  trial  for  iKimicide,  a  verdict  of  guilty  set 
aside  in  view  of  the  evidence  and  conditional 
verdict  originally  rendered. — Ince  v.  State  (Art) 
818. 

Tlie  remarks  of  the  court,  on  refusing  to  re- 
ceive the  jury's  verdict  in  a  homicide  case  and 
directing  them  to  retire,  held  not  reversible  er- 
ror.—loce  T.  State  (Ark.)  8ia 

Where,  on  defendant's  objection  to  certain 
evidence,  the  Jury  are  instructed  that  it  la 
incompetent,  it  will  not  be  considend  on  ap- 
peal.-—Johnson  V.  State  (Ark.)  905. 

Argument  of  prosecuting  attorney  aa  to  effect 
of  certain  impeaching  testimony  held  improper 
and  prejudicial. — Hinaon  v.  State  (Ark.)  947. 

Where  the  record  raises  a  presumption  of 
consent  by  accused  to  a  suspension  of  a  for- 
mer prosecution,  parol  proof  by  the  state  of 
accused's  express  colisent  to  such  suspension  is 
immaterial  aud  harmless. — ^Buniett  t.  State 
(Ark.)  956. 

In  a  prasecntion  tar  murder,  argument  of  the 
prosecuting  attorney  held  not  cause  for  rever- 
sal.—ByrdT.  State  (Ark.)  974. 

On  a  trial  for  mnrder,  the  error  in  excluding 
etideuce  contradicting  tiie  testimony  of  a  wit- 
ness held  not  prejudidaL— <!a8teel  t.  State 

(Ark.)  1004. 

*The  admission  of  incompetNit  evidence  over 
objection  is  harmless,  where  the  same  facts  are 
shown  by  other  evidence  not  objected  to. — 
Maxey  t.  State  (Ark.)  1009. 

In  a  prosecution  for  the  violation  of  Elrby's 
Dig.  {  1680,  making  It  a  crime  to  furnish  a 
prisoner  with  means  to  escape,  evidence  that 
the  prisoner  assisted  was  triied  and  acquitted 
held  irrelevant  but  nonprejudicial. — Maxev  v. 
State  (Ark.)  1009. 

In  a  criminal  [vosecution,  remarks  of  prose- 
cuting attorney  merely  drawing  inferences  from 
testimony  before  the  jury  nre  not  prejudicial. — 
Maxey  v.  State  (Ark.)  1009. 

•The  error  in  permitting  the  wife  of  the  ac- 
cused to  testify  on  a  trial,  under  Cr.  Code  Prae. 
jt  156,  to  determine  his  sanity,  held  harmless. — 
Commonwealth  v.  Woelfel  (Ky.)  1061. 

It  is  reversible  error,  on  a  trial  for  crime,  to 
fail  to  instruct  on  the  whole  law  governing  the 
cose. — French  v.  Commonwealth  (Ky.)  1070. 

A  person  indicted  for  murder  in  the  first  de- 
gree and  convicted  of  a  lesser  degree  cannot 
complain  of  an  instruction  on  murdw  in  the 
first  degree.— State  t.  Craig  (Mo.  Sup.)  641. 


On  a  prosecution  for  the  mnrder  of  defendant's 
husband,  testimony  of  a  police  officer  as  to  the 
business  in  which  deceased  was  engaged  at  the 
time  witness  first  knew  him,  and  the  character 
and  natnre  of  the  bosiness,  ttunigh  immaterial, 
was  not  reversible  errors— -State  t.  Cummings 
(Mo.  Sup.)  706. 

On  a  prosecution  for  arson,  heid,  tliat  tliere 
was  no  prejudicial  error  in  an  instructioD  call- 
ing for  a  conviction,  if  the  crime  was  com- 
mitted within  three  years  priw  to  the  date 
when  the  amended  information  was  filed. — 
State  V.  Hunt  (Mo.  Sup.)  719. 

In  homicide,  the  admission  in  evidence  of  a 
vile  epithet  applied  by  defendant  after  the  kill- 
ing to  nonunion  hack  drivers,  to  which  class 
deceased  belonged,  was  not  ground  tor  rercrsaL 
—State  T.  Bailey  (Mo.  Sup.)  738. 

Under  Code  Cr.  Proc.  arts.  817,  821,  instmc- 
tions  to  jurors  in  a  murder  case  not  to  make 
atQdavits  as  to  their  misconduct,  if  aii7,  held 
not  prejudicial  to  defenduit. — Loitg  t.  State 
(Tex.  Cr.  App.)  203. 

Showing  made  on  motion  for  new  trial  in  a 
prosecution  for  murder  held  not  to  indicate 
that  defendant  was  prejudiced  by  statements 
made  io  the  jury  room  as  to  how  a  former  jarr 
had  stood.— Long  v.  State  (Tex.  Cr.  App.)  203. 

In  a  iffosecation  for  robbery,  the  admisaon  of 
certain  evidence,  if  erroneous,  held  not  re- 
versible error. — Tones  r.  State  (Tex.  Gr.  App.) 
217. 

The  mere  inquiry  by  one  of  the  jorora  daring 
their  deliberations,  ''Why  did  defendant  not 
testify?"  held  not  miecondnct  of  the  Jnry. — 
Parrish  v.  State  (Tex.  Cr.  App.)  231. 

The  admission  of  certain  evidence  on  a  trial 
for  mnrder  held  not  pr«jadidaLr— Cole  r.  Sute 
(Tex.  Cr.  App.)  841. 

In  a  criminal  prosecution,  the  exdnsion  of  evi- 
dence of  a  conversation  cannot  be  regarded  as 
injurious  to  defendant  where  it  is  not  shown 
what  the  conversation  was. — Ellington  v.  State 

(Tex.  Cr.  App.)  361. 

In  a  prosecution  for  tiieft  from  the  person,  a 
charge  that  the  theft  must  be  committed  vidi- 
out  the  knowledge  of  the  person  Md,  it  cm- 
neous,  harmless  as  to  defendant.  —  nfllsini  t. 

State  (Tex.  Cr.  App.)  807. 

Admission  of  testimony,  afterwards  with- 
drawn, that  in  the  opinion  of  witnesses  defend- 
ant had  sufficient  mental  capacity  to  know  it 
was  wrong  to  attempt  to  kill  prosecntor,  held 
harmless.— McEinney  v.  State  Gr.  App.) 

1012. 

CROPS. 

As  subject  to  levy  on  execution,  see  "Exeon- 
tton,"  il. 

Bxcessive  damages  for  injuries  to  aoffs,  see 
"Damages,"  S  4. 

Injuries  to,  caused  hr  Howagt,  see  *^aten 
and  Water  Courses,"  i  2. 

Landlord's  lien  for  ren^  see  "Ludloxd  and  Ten- 
ant," i  4. 

CROSS-EXAMINATION. 

See  "Witnesses,"  |  2. 

CROSSINGS. 

Accidents  at  railroad  crossing,  see  ''Banroads,*' 

8  6. 

CRUELTY. 

See  •TMToree,"  |  2, 


•  Poimt  aufttatttd.  SsssrUataa. 


Digitized  by  Google 


1167 


CUSTODY. 

Of  child,  see  "Parent  and  Chiltl.*' 
Of  jury,  see  "Criminal  Law,"  S  ^3. 

CUSTOMS  AND  USAGES. 

Am  affecting  landowner's  light  to  record  for- 
felt  money  paid  broker,  see  "Broken,**  i  2. 

DAMAGES. 

Oompensatioo  for  property  taken  for  public  nee, 
Bee  "Eminent  Domain,"   §  1. 

InBtrnctions  in  general,  see  "Trial,"  S 

Liability  of  buUding  and  loan  association  for 
negligence  of  building  contractor,  see  "Build- 
ing and  Loan  Associations." 

>'ef;ligence  in  general  as  cauae  of.  see  "Neg- 
ligence," S  4. 

Damaatt  for  parHeular  ImSuriea. 

See  "Assnnlt  and  Battery,"  fi  1;  "Death,"  {  1. 
Breach  by  buyer  of  contract  toi  sale  of  goods, 

see  "Sales,**^  8  6- 
Breach  of  contract  to  transport  passenger, 

see  "Carriers,"  §  6. 
Breach  of  covenant,  see  "Corenants,"  $  2. 
Breach  of  warranty,  see  "Sales,"  $S  6,  7. 
Ejection  of  passenger,  see  "Carriers,"  8  8. 
Failure  to  furnish  cars,  see  "Carriers,"  5  1. 
Prom  malicious  acts  of  aerraut,  see  "Master 

and  Servant,"  |  10. 
Prom    overflow,    see    "Waters    and  Water 

Coaraes,"  {  2. 
Injarles  to  live  stock  by  carrier,  sas  **CarriN8," 

S  2. 

Refnsal  of  landlord  to  deliver  possesion  of 
demised  pmnlses,  see  "Landlord  and  Taiant," 
I  3. 

To  live  stock  br  railroads,  see  "Bailroads.  S  8. 

S   1.   Katwe  and  Kroiinda  In  ce>^0'f^l* 

Where  one  who  has  contracted  to  erect  build- 
ing wholly  fails  to  perform  any  part  of  his  con- 
tract, the  other  party  may  recover  damages, 
though  he  does  not  proceed  with  the  erection 
of  the  buildings.  —  Simons  v.  Wittmann  (Mo. 
App.)  791. 

S  3K.  C^romtds  *nA  snbjeets  of  eompen* 
  satoiT  damaces. 

Where  one  employed  to  repair  the  cylinder 
of  an  engine  improperly  delayed  its  return,  lield 
not  liable  for  special  damage  caused  by  the  idle- 
ness of  the  mfll  during  the  delay. — I*ine  Bluff 
Iron  Works  v.  Boling  &  Bro.  (Ark.)  306. 

Where  injuries  are  such  that  they  are  neces- 
sarily certain  to  continue  to  cause  pain  and 
anguish,  the  fact  that  they  are  not  shown  to  be 
permanent  does  not  preclude  the  consideration 
of  fnture  pain  and  anguish  as  elements  of  dam- 
aares  therefor. — Haiton  v.  Kansas  City  (Mo. 
Sup.)  714. 

Pain  of  body  and  mental  angnlsh  resulting 
from  personal  injuries  are  elements  that  enter 
into  the  estimation  of  compensatory  damages. 
— ^Waechter  v.  St  Louis  &  M.  R.  B.  Co.  (Mo. 
App.)  147. 

An  allowance  of  damages  for  fnture  pain  and 
Buffering  likely  to  result  from  personal  injuries 
elroiild  be  confined  to  sach  damages  as  are  rea- 
sonably certain  to  reanlt  from  the  Injories. — 
Waddell  r.  Metropolitan  St  By.  Oo.  (Mo.  App.) 
T«S. 

T'fie  fact -that  reasonable  obligations,  snch  as 
irif  li<'al  attention,  etc.,  resulting  from  personal 
injuries,  have  not  been  paid,  does  not  prevent  a 
recovery  therefor. — Nelson  t.  Metropolitan  St. 
Ity.  Co.  (Mo.  App.)  78L 


*In  an  action  ftn*  personal  icjurle^  plaintiff 
may  recover  damages  for  pain  which  will 
he  snffered  in  the  future  as  a  result  of  the  in- 
jury.— Nelson  V.  Metropolitan  St.  By.  Co.  (Mo. 
App.)  1118. 

A  carrier  having  failed  to  perform  a  contract 
to  furnish  certain  cars  for  the  shipment  of  cat- 
tle as  agreed,  the  shipper  held  not  bound  to 
arrange  for  the  shipment  for  a  part  of  the  dis- 
tance over  such  carrier's  line  in  order  to  re- 
duce the  damages. — ^Pecos  Biver  B.  Co.  t. 
Latham  (Tex.  Civ.  App.)  302. 

*Evtdence  held  to  present  issue  of  future 
suffering  from  personal  Injury. — ^Missouri,  K. 
&  T.  By.  Co.  of  Texas  t.  Mesblt  (Tex.  Civ. 
App.)  881. 

I  3.    Measure  of  damaBea. 

In  an  action  for  personal  injuries,  damages 
should  be  estimated  on  the  basis  of  compensa- 
tion.—Waechter  V.  St.  Louis  &  M.  B.  R.  Oo. 
(Mo.  App.)  147. 

Measure  of  dama^  for  personal  lujuiies  as 

dependent  o»  physician's  services  stated. — Nel- 
son V.  Metropolitan  St.  Ry.  Co.  (Mo.  App.)  781. 

Under  Rev.  St  3899,  c.  51,  a  married  woman 
who  runs  a  boarding  house  is  entitled  to  the 
profits  thereof  and  to  damages  resaltiog  from 

Eeraonal  injuries  rendering  her  unable  to  pursue 
er  vocation. — Nelson  T.  Metroiralitan  St  By. 
Co.  (Mo.  App.)  781. 

The  measure  of  damages  for  breach  of  a  con- 
tract to  erect  a  building  stated. — Simons  v. 
Wittmann  (Mo.  App.)  791. 

{  4.  InadeQ'vate  and  exeeaalTe  damKces. 

In  an  action  against  a  street  railroad  for 
injuries,  an  award  of  $23,400  held  excessive. — 
Reynolds  t.  St.  Ixrais  Transit  Oo.  (Mo.  Sup.) 
60. 

Under  the  facta  In  a  suit  against  a  city  for 
injuries  caused  by  falling  over  an  obstruction 
in  a  street,  a  verdict  for  |1  held  the  result  of 
prejadlce.— Fischer  t.  City  (tf  Bt.  Louis  (Mo. 
Sup.)  82. 

In  an  action  for  faijuies,  verdict  for  $6,000 
held  not  excessive.  —  uaxton  t.  Kansas  CSity 
(Mo.  Sup.)  714. 

In  an  action  for  injuries  to  a  servant,  a  ver- 
dict for  $7,500  held  not  excessive.— Smith  v. 
Fordyce  ^o.  Sup.)  679. 

*In  an  action  for  injuries,  fteld,  that  a  verdict 
for  $6,000  was  not  excessive. — ^Rapp  t.  St  Lou- 
is Tranrit  Co.  (Mo.  Sup.)  S^. 

Verdict  for  $2,500  In  action  against  street 
railroad  for  personal  injuries  held  not  grossly 
excessive. — ^Waechter  v.  St.  Louis  &  M.  R.  B. 
Co.  (Mo.  App.)  147. 

A  verdict  for  $6,875  in  favor  of  a  husband  for 
injuries  to  his  wife  held  not  excessive. — Chi- 
cago, R.  1.  &  T.  Ry.  Co.  V.  Jones  (Tex.  Civ. 
App.)  445. 

In  action  for  lajary  to  crops  and  realty  by 
overflows,  verdict  for  plaintiff  for  $500  held  not 
exce^^8!ve. — Gulf,  0.  *  S.  F.  Ry.  Co.  v.  Har- 
bison (Tex.  Civ.  App.)  452;  Same  v.  Wetherly 
(Tex.  Civ.  App.)  456 ;  Same  r.  Gates  (Tex.  Civ. 
App.)  457. 

In  an  action  for  personal  injuries  held  that  a 
judgment  for  plaintiff  for  $2,000  was  not  ex- 
cessive.— St  Louis  Southwestern  By.  Oo.  of 
Texas  r.  Harkey  (Tex.  Civ.  App.)  606. 

i  S.    Fleadinc  evldenae,  and  assessment. 

In  an  action  for  injuries,  an  inatmction  held 
not  erroneous  as  authorizing  a  recovery  of  loss 
of  time,  and  also  for  diminished  earning  ca- 
pacity during  the  same  period,  and  for  loss  of 
what  plaintiff  may  sustain  In  tha  future. — 


•  Folat  aBnotatad.   ■••  ^rllataa. 
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Reynoldi  t.  St.  Louib  Tranait  Oo.  (Mo.  Sup.) 
50. 

Id  an  action  for  injuries  to  a  physician  which 
interfered  with  his  practice,  ft  waa  proper  to 
permit  him  to  testify  as  to  bis  eamtngB  foi  that 
month  in  the  previoua  year. — Slador  T.  Bt  Louis 
Transit  Co.  (Mo.  Sup.)  64& 

In  an  action  for  breach  of  warranty  of  sound- 
ness of  hogs,  evidence  held  InBUfBcient  to  aa- 
thorize  an  award  of  substantial  damages. — 
Nari-  T.  Norman  (Mo.  App.)  122, 

Where  testimony  as  to  phj^sician's  services, 
made  necessary  by  personal  injuries,  fails  to 
show  the  amount  of  the  charge  or  the  reasonable 
value  of  the  services,  a  recovery  for  liability  in- 
curred .for  such  services  cannot  be  sustained. — 
Nelson  t.  Metropolitan  St.  Ry.  Co.  (Mo.  App.) 
781. 

A  petition  alleging  the  payment  of  sums  of 
money  for  medical  attention,  etc.,  made  neces- 
sary oy  personal  injuries,  does  not  authorize  a 
recovery  for  liabilities  incurred  for  ench  items, 
but  not  paid. — Nelson  v.  Metropolitan  St  Ry. 
Co.  (Mo.  App.)  781. 

In  an  action  for  damaares  from  the  breach  of 
a  contract  to  erect  buildings,  an  allegation  of 
the  i>etition  held  sufficient  to  justify  admission 
of  evidence  as  to  the  reasonable  cost  of  meeting 
the  bnildings^— Simons  t.  Wlttmann  (Mo.  App.) 
791. 

Damages  not  speciallv  pleaded  shonld  not 
be  made  an  element  of  damage  in  the  instmc- 
tioDB.- — Stafford  v.  Adams  (Mo.  App.)  1130. 

In  an  action  for  personal  Injuries,  an  instruc- 
tion authorizing  (he  recovery  of  damages  for 
the  impairment  of  plaintiff's  nervous  system 
and  memory  in  addition  to  the  damages  to 
which  he  was  entitled  on  other  grounds  held 
proper. — ^Northern  Texas  TractlDn  Oo.  t.  Yates 
(Tel.  Civ.  App.)  283. 

In  an  action  for  injuries  to  i^intlfTs  wife, 
the  refusal  to  caution  the  jury  not  to  allow 
more  than  the  amount  claimed  in  the  petition 
for  medical  expenses  held  not  error. — San  An- 
tonio Traction  Co.  v.  Menk  (Tex.  OIt.  App.) 
290. 

In  action  for  killing  horse  on  track, 
where  petition  alleged  market  value,  evidence 
of  intrinsic  value  for  special  purpose  held  in- 
admissible.—Gulf,  O.  &  8.  F.  Ry.  Oo.  t.  Cooper 
(Tex.  Civ.  App.)  801. 

In  an  action  for  injuries,  evidence  held  suffi- 
cient to  justify  a  recovery  for  time  lost  in  the 

east  and  futurp. — Texas  &  P.  Ry.  C!o.  v.  Mc- 
lowell  (Tex.  Civ.  App.)  415. 

In  an  action  for  injuries,  an  Instructim  aa> 
thorizing  a  recovery  for  npenses  incurred  tor 
physician  and  medicine  held  not  objectionable 
as  authorizing  a  recovery  for  services  of  a 
physician,  in  the  absence  of  evidence  of  the 
reasonable  valne  thereof. — Texas  3c  P.  Ry.  Co. 
V.  McDowell  (Tex.  Civ.  App.)  415. 

In  an  action  for  death,  defendant  held  enti- 
tled, under  the  general  issue,  to  show  that  de- 
cedent, at  the  time  she  sustained  the  injuries, 
had  a  disease  which  would  have  caused  her 
death  as  soon  as  she  did  die,  fndep«ident  of  the 
injuries. — Hardin  v.  St.  Louis  Southwestern  By. 
Co.  of  Tftxas  (Tex.  Civ.  App.)  440. 

Petition  for  injnries  hdd  to  state  the  damages 
sustained  by  plaintiff  with  sufficient  particular- 
ity.—131  Pnso  &  8.  W.  Ry.  Co.  T.  Vizard  (Tex. 

Civ.  App.)  457. 

In  an  action  for  injuries,  a  petition  held  not 
subject  to  exception  for  indefiaiteness  of  allega- 
tioQ  as  to  the  nature  and  extent  of  the  inju- 
ries.— ^Alexander  t*  McQafley  (Tex.  Civ.  App.) 
462. 


In  an  action  by  an  employS  for  Injuries 
through  negligence,  defendant  held  entitled  to 
show  oy  plaintiff's  medical  witness  that  his  oxig- 
inal  diagnosis  of  the  injuries  was  incompatible 
with  subsequent  developments. — (Chicago,  R.  L 
&  M.  By.  Co.  T.  Harton  (Tex.  C!v.  App.)  857. 

An  instruction  held  to  authorise  doable  daro- 
agea  for  diminished  capacity  to  labor  and  earn 
money.— Mtssonri,  K.  &  T.  Ry.  Co.  of  Texu 
V.  Nesbit  (Tex.  Cir.  App.)  891. 

The  charge  held  not  to  assmne  that  then 
would  necessarily  be  future  suffering  from  per 
sonal  injuries  received. — Missouri,  K.  &  T.  Bj. 
Go.  of  Texas  r.  Nesbit  (Tex.  Oiv.  App.)  891. 

DAMS. 

See  "Waters  and  Water  Courses,"  |  & 

DEATH. 

Caused  by  operation  of  nOroad,  bss  "Bail* 

roads,"  |S  5-7. 

Competency  of  evidence  in  action  tor  wrong- 
ful death,  see  "Evidence,"  S  2. 

Declarations  as  evidence  in  action  for  wrongful 
death,  see  "Evidence,''  i  4. 

Instructions  in  general  in  action  £or.  see 
"Trial,"  H  5.  11. 

Liability  of  carrier  for  death  of  passenger,  see 
"Carriers,"  §  6. 

Of  party  to  action  ground  for  abatement,  see 
"Abatement  and  Itevival,*'  {  1. 

Pleading  and  evidence  of  damace^  see  'Dan- 
ages,"  S  6. 

I  1.   AotloBS  for  eavslBC  de«i^ 

*In  an  action  against  a  railroad  for  wroogfnl 
death,  a  verdict  for  $10,000  AeU  not  e»»ssive. 
—St.  Louis,  L  M.  &  B.  Ry.  Oo.  T.  Hitt  (Ark.) 

908,  990. 

*Testimony  of  a  life  insurance  agent  as  to 
the  expectancy  of  life,  as  shown  by  the  mortality 
tables,  of  a  man  of  decedent's  age,  and  sut  ee- 
timats  of  the  amount  required  to  purchase  an 
annuity  equal  to  his  income.  Asia  admtsdbl*. 
—St  Louis,  L  U.  &  S.  Oo.  T.  Hitt  (Ark.> 
90&  990. 

*In  action  for  death,  a  verdict  for  $13,190 
AeZd  not  excessive. — St.  Louis,  I.  M  &  S.  Ry. 
Oo.  T.  Cleere  (Ark.)  895. 

*In  an  action  for  death,  plaintiff  was  so- 
titled  to  interest  at  the  rate  of  6  per  cent,  per 
annum  on  the  amount  of  damages  from  the 
date  of  deceased's  death  to  the  date  of  recov- 
ery.—St  Lonia,  L  M.  &  S.  Bj.  Oo.  t.  Oeere 
(Ark.)  995. 

*Where,  aft«  the  commencemoit  ot  an  ac- 
tion by  a  widow  as  administratrix  of  her  de- 
ceased husband  to  recover  damages  for  iris 
death,  she  remarried,  held  proper  to  Instran 
that  the  jury  should  not  coosider  the  ronsr- 
riage  of  the  widow  as  affecting  tiie  ass^^ 
meot  of  damages.— St.  Louis,  I.  H.  ft  S.  By. 
Co.  V.  Cleere  (Ark.)  995. 

*An  action  for  death  by  wrongful  act  is 
transitory, — Kansas  City  Southern  Ry.  Co.  v. 
McGinty  (Ark.)  1001. 

*Widow  and  children  of  a  decedent  keU  en- 
titled to  sue  for  his  death  by  negligem  aci 
on  refusal  of  administrator  to  sue,  nnder  Civ. 
Code,  «  24,  notnithstandiog  Const.  |  241.  Ctv. 
Code,  I  21,  and  Ky.  St.  1903,  {  3882.— McLe- 
more  v.  Sebree  Coal  &  Mining  Co.  (Ky.)  1062. 

In  an  action  for  the  death  of  an.^riit-vw 
old  child  at  a  railroad  crossing,  held  tnat  th» 
question  whether  the  child  was  soi  jnris  was 
one  for  the  jury. — HolmM  T*  Uisaoiui  Pmc.  Bj. 
Co.  (Mo.  Sup.)  623. 
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An*instnictlon  deflniDc  th«  meaBnre  of  dam- 
aseB  in  an  action  for  death  by  wroDgful  act 
Md  misleading. — lateroational  &  O.  N.  B.  Oo. 
T.  Glover  (Tei.  Oiv.  App.)  61B. 

It  Is  not  necessary,  in  an  actloii  tot  daath 
bj  wroDKiul  act,  that  the  proof  be  confined  to 
ttw  date  alleged  in  the  petition.— International 
A  G.  N.  B.  Co.  T.  Glover  fTex.  Glv.  App.)  61S. 

DEBTOR  AND  CREDITOR. 

See  "Aaaignmentff  far  Benefit  Gfediton"; 
"Bankruptcy" ;  "Fraudulent  Conveyancee." 

DECEDENTS. 

Kstates,  see  "Descent  and  Distribution";  '*Bxec- 

utors  and  AdmioistratorB." 
Testimony  as  to  transactions  with  persona 

since  deceased,  see  "Witnesses."  I  1. 


DECEIT. 


See  "Fraud.' 


see 


DECLARATION. 

In  pleading,  see  "Pleading,"  |  2. 

DECLARATIONS. 

As  evidence  In  civil  actions,  tee  "Evidence' 
i  5. 

As   evidence  in   criminal  proaecntionB, 

"Criminal  Law,"  S  9.  , 
Dying  declarations,  see  "Homicide/*  I  a 
Of  agent  to  prove  acenqr.  see  "Principal  and 
Agent."  I  1. 

DEDICATION. 

9  1.   ITktiue  and  reavlsites. 

The  legal  effect  of  a  deed  dedicating  to  the 
public  streets  and  alleys  on  land  platted  as  a 
town  site  and  of  a  deed  granting  a  railroad  a 
right  of  way  over  a  street  *cM  a  QU^on  of 
law  for  the  court.— Oklahoma  City  &  T.  K.  Oo. 
V.  Dunham  (Tex.  Civ.  App.)  849. 

<  2.  OpeMtlm  aad  eCeet. 

A  deed  of  dedication  to  public  of  streets  and 
alleys  in  a  town  site  and  a  deed  granting  a  rail- 
road a  right  of  way  over  a  street  held  to  con- 
fer right  to  use  of  right  of  way.  restricted  only 
br  the  right  of  the  public  to  the  reasonable  use 
ci  the  street  and  the  right  not  to  have  a  nui- 
Mnce  Imposed.— Oklahoma  City  *  T.  B.  Co.  v. 
I>nnham  (Ha.  Civ.  App.)  849. 

DEEDS. 

See  "Lost  Instruments." 
Best  and  secondary  evidence,  Me  "Evidence," 


SM    "Cancellation    of  Instru- 


S  2. 
Cancellation, 
menta." 

CoTeuants  in  deeds,  see  "Covenants." 

Dedicating  streets  and  all^s  to  public,  see 
"Dedication,"  g  1- 

Distinguished  from  will,  see  "Wills,"  {  1. 

Id  frand  of  creditors,  see  "Fraudulent  Con- 
veyances." 

In  trust,  see  "Trusts,"  $  1. 

Parol  or  extrinsic  evidence,  see  "Evidence," 

la 

Beformation,  see  "Beformation  of  Instru- 
ments." 

Deeds  byorto  parUcular  Oaata  of  porUea. 

See  "Executors  and  Administrators,"  |  S; 
^'Husband  and  Wife,*'  |  2;  "lusane  Persons," 


Agent,  see  "Principal  and  Agent,"  i  2. 
Sheriffs,  see  "Execution."  &  I. 

I)eeS*<ifpairUadaTn>feiaQfpnpartv. 

See  "Homestead."  i  2;  "Public  Lands,"  » 
1.  2. 

"Waters  and  Water  Courses." 

I  1. 

Particular  cUuaea  of  deed*. 

Of  trust,  sec  "Chattel  Mortgage^"  |  1;  "Oor- 

iwrations,"  I  4;  "Mortgages.'' 
Tax  deeds,  see  "Taxation,"  i  2. 

i  1.   Requisites  and  validity. 

A  deed  reserving  a  life  estate  to  the  grantor 
and  to  become  operative  at  her  death  is  valid. 
—Lewis  V.  Tisdale  (Ark.)  57». 

In  an  action  agaiust  a  railroad  company  for 
damages  caused  by  the  appropriation  of  land 
for  a  right  of  way,  certain  deeds  evidencing 
plaintiff's  title  Jteld  to  describe  the  land  with 
sufficient  definiteness. — Little  Bock  &  Ft.  8. 
By.  Co.  V.  Evans  (Ark.)  992. 

Where  a  married  woman  conveyed  her  sep- 
arate estate  in  satisfaction  of  a  liability'  which 
she  supposed  she  had  incurred  as  surety  for 
Iter  husband,  she  was  entitled  to  have  the 
deed  set  aside.— Bowron  v.  Curd  (Ky.)  110& 

Whether  the  vendor  In  a  deed  shared  In  a 
mistake  as  to  the  person  to  whom  the  deed 
should  have  been  made  is  Immaterial  after  a 
conveyance  has  been  made  by  the  vHidee  to 
correct  the  alleged  mistake.— -Jones  v.  Uum- 
phreys  (Tex.  Cir.  App.)  40S. 

A  conveyance  by  one  joint  purchaser  of  prop- 
erty to  onother  In  payment  for  the  tatter's  sup- 
posed interest  in  the  property  held  without  con- 
sideration.— Paddock  V.  Bray  (Tex.  Civ.  App.) 
419. 

A  description  in  a  deed  *eU  sufficient. — 
Wall  V.  Club  Laud  &  Cattle  Oo.  (Tex.  dv. 
AppO  584. 

S  S.   Oanstrnetiim  and  operation. 

Under  Kirby's  Dig.  1  784,  a  quitclaim  deed 
to  an  undivided  interest  in  a  mlniiig  location 
ketd  not  to  convey  the  Interest  acquired  by  the 
grantors  after  th^  abandoned  the  locatioB  as  a 
lode  claim  and  relocated  it  as  a  placer  claim. — 
Walls  V.  Chase  (Ark.)  1080. 

A  deed  held  to  have  given  the  grantee  a  fee 
simple,  free  from  attempted  restiicttons. — ■ 
Keasner  v.  Phillips  (Mo.  Sup.)  68. 

A  grantee,  In  possession  under  an  unrecorded 
deed,  does  not  lose  his  title  by  redelivery  of 
the  deed  to  the  grantor  for  the  purpose  of  in- 
serting additional  property  and  redatiug  and 
redelivering  it. — City  of  St.  Joseph  ex  rel. 
Forsee  v.  Bakw  (Mo.  App.)  1122. 

When  there  are  two  descriptions  In  a  deed 
which  are  inconsistent  with  each  other,  the 
grantee  is  at  liberty  to  select  that  which  is  most 
favorable  to  blm. — McBride  v.  Bums  (Tex. 
Civ.  App.)  394. 

S  3.  Pleadlmc  and  evidenoe. 

In  a  suit  to  set  aside  a  deed,  the  evidence 
held  sufficient  to  show  delivery. — Lewis  v.  Tfs^ 
dale  (Ark.)  579. 

That  a  certain  power  of  attorney  did  not  au- 
thorize the  attorn^s  to  convey  the  land  for  a 
consideration  mentioned  in  the  attorneys*  aa- 
cient  deed  held  insufficient  to  establish  that  the 
deed  was  made  in  puriniance  of  such  power, 
and  that  it  was  invalid. — ^Brown  v.  Orange 
County  (Tex.  ttv.  App.)  247. 

DE  FACTO  CORPORATIONS. 

See  "Corporations,"  |  1. 
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DEFAMATION. 

See  "Libel  and  SUmder." 

DEFAULT. 

Jadgment  br,  see  "Judgment,"  |  & 

DEUY. 

In  traDSportation  or  delivery  of  goods  by  car- 
rier, Bee  "Carriers,"  S  1. 

In  transportation  or  delivery  ol  live  stock, 
see  "Oarriers,"  6  2. 

Laches,  see  "Bqulty,"  |  2. 

DELEGATION. 

Of  legislative  power,  see  "Oonatltational  Law," 

DELIVERY. 

Of  goods  to  carrier,  see  "Carriers,"  S  1. 
Redelivery  of  deed,  see  "Deeds,"  {  2. 

DEMAND. 

For  payment  of  bill  or  note,  see  "Bills  and 

Notes."  I  4. 
SnfBclency  of  complaint  to  show  demand  for 

cars,  see  "Carriers,"  S  1. 

DEMURRAGE. 

Liability  of  carrier  for  demurrage  paid  by 
shipper,  see  "Carriers,"  |  1. 

DEMURRER. 

To  evidence  see  "Trial,"  S  4. 

DEPOSITIONS. 

See  "AfBdavits";  "WltneSBes." 

Id  election  contests,  see  "Elections,"  t  8- 

Presence  of  witnesses  whose  depositions  had 

been  witbdrawn  as  ground  for  coutinoaoce, 

see  "Continuance." 

Depositions  taken  in  a  cause  are  not  admissi- 
ble in  a  subsequent  cause  as  against  one  not 
a  party  to  that  in  which  they  were  taken. — 
Parlin  &  Oreudorff  Co.  v.  Vawter  (Tex.  Civ. 
App.)  407. 

Copy  of  notice  to  take  d^sitions  and  Inter- 
rogatories, reqalred  by  Rev.  St.  18196,  art.  2274, 
to  be  served  on  the  opposite  party,  need  not 
be  certified  by  the  clerk  of  court. — E!  Paso  & 
S.  W.  Ry.  Co.  V.  Vizard  (Tex.  Civ.  App.)  457. 

Under  Sayles'  Rev.  Qv.  St  1897,  art.  2289, 
motion  to  quash  deposition  made  after  an- 
nouncement of  ready  for  trial  heU  too  late. — 
St.  Loais  Southwestern  Ry.  Go.  of  Texas  v. 
Harkey  (Tex.  Civ.  App.)  BOO. 

Motion  to  quash  deposition  held  to  raise  guea- 
tiou  of  fact,  authorizing  court  to  receive  testi- 
mony outside  of  what  was  shown  by  deposition 
itself  or  indorsemait  on  envelope. — St.  Louis 
Southwestern  Ry.  Co.  of  Texas  T.  Harkey  (Tex. 
Civ.  App.)  506. 

DEPOSITS. 

In  bank,  see  *^anks  and  Banking,"  {  1. 

DEPOTS. 

Maintenance  of  by  railroads,  see  "Railroads," 
S  2. 


DESCENT  AND  DISTRIBUTION. 

See  "Execators  and  Administratoca";  "Home- 
stead," i  8;  "Will*" 

Inheritance  and  tfansfar  tuea,  sea  "Taxa- 
tion,"! a 

i  1.   Persosu  entitled  mmi,  tkelr  reaye- 
tlTe  shmves. 

A  widow  held  in  equity  to  have  title  to  per- 
sonal pnverty  left  by  her  husband,  not  exoeed- 
ins  that  aUowed  by  R«v.  Bt  1899.  U  107,  106. 
—Mahoney     Nevins  (Ifo.  Sup.)  781. 

DESCRIPTION. 

Of  land  partitioned,  see  "Partition."  |  1. 
Of  property  conveyed,  see  '*Deeda,"  ||  1,  S. 

DETECTIVES. 

LiaUiitT  of  railroad  for  assault  bf  detectiTab 
see  •Trine^  and  Agent."  I  2. 

DEVISES. 

See  "WUla." 

DILIGENCE. 

Dntjr  of  carrier,  see  "Carrlera,"  |  2. 

DIRECTING  VERDICT. 

In  civil  actions,  see  "Trial,"  {  ^ 

DISABILITIES. 

Of  aUena,  lae  "AUens;"  1 1. 
Of  passenger  as  ground  for  his  nonacceptance 
by  carrier,  see  "Carriera." 

DISCHARGE. 

From  IndebtedneM,  aee  "AeeorA  and  BattafM- 

tion":  "Release." 
From  liability  as  guarantor,  see  "Quaraaty,* 
§  1- 

From  liability  as  surety,  see  "Principal  and 

Surety,"  I  8. 
Of  Jadgment,  see  "Judgment,"  f  U. 

DISCRETION  OF  COURT. 

Continuance  in  criminal  prosecntltm,  see 
"Criminal  Law,"  8  14. 

Review  in  civil  actions,  see  "Appeal  and  Er- 
ror," I  2a 

DISMISSAL  AND  NONSUIT. 

Dismissal  of  appeal  or  writ  of  error;  see 
"Appeal  and  Error,"  9  S;  "Criminal  L«w." 
S25. 

Dismissal  of  condemnation  proceedings,  see 

"Eminent  Domain,"  {  2. 
Nonsuit  in  action  on  insurance  poller, 
Burance,"  i  7. 

DISORDERLY  CONDUCT. 

See  "Breach  of  tite  Peace.** 
Dmukennesa,  see  "Drunkards,** 

DISQUALIFICATION. 

Of  judge,  see  "Judges,"  {  1. 
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DISSOLUTION. 

Of  partnerahip,  see  "PartnenUp,"  |  4 

DISTRIBUTION. 

Of  assets  of  partnership  on  dissolution,  see 
"Partnerahip,''  8  4. 

Of  estate  assigned  for  creditors,  see  "Assign- 
ments for  Benefit  of  Creditors,"  $  1. 

Of  estate  of  decedent,  see  "Descent  and  Die- 
tribntion":  "Ezecotori  and  Administrators," 
12. 

DISTRICT  AND  PROSECUTING  AT- 
TORNEYS. 

Amment  and  condnet  at  trial,  see  "Crindnal 
Liawp"  81  16,  27. 

DIVERSE  CITIZENSHIP. 

Ground  of  jorladlctlon  of  United  States  coorta, 
■M  "Bcmoval  of  Causes,"  g  1. 

DIVISIBLE  CONTRACTS. 

8e«  "Sales,"  i  2. 

DIVORCE. 

Presumptions  on  appeal  or  writ  ot  errort  see 
"Appeal  and  Error,"  i  18. 

9   1.  Dafenses. 

Both  parties  in  a  suit  tor  divorce  denied  re- 
lief, becaose  both  were  at  fault — Malona  t. 
Maione  (Ark.)  840. 

I  S.  JulsdietleBt  pvoMedlMva,  mnd  re* 

Uef. 

The  testimony  of  the  wife,  suing  for  a  divorce, 
held  not  sufficiently  corroborated. — Maione  v. 
Malooe  (Ark.)  840. 

ETldence  in  a  suit  hy  a  wife  for  divorce  held 
not  to  show  cmel  treatment  sufficient  to  war- 
rant a  decree. — Maione  t.  Maione  (Ark.)  840. 

Facts  held  not  to  show  one  a  resident  of 
Tennessee  so  as  to  entitle  him  to  maintain  a 
bill  for  divorce  there  under  Shannon's  Code,  8 
4203.— Sparks  T.  Sparks  (Tenn.)  173. 

8  3.    AUmoay,  allowAiioea,  «nd  diapoai- 
tlom  of  property. 
'Awarding  9400  to  a  wife  as  alimony  In  a  de- 
cree of  divorce  htld  excessive. — Newton  v.  New- 
ton (Ky.)  1050. 

DOCUMENTS. 

Aa  evidence  in  civil  actions,  see  "Evidence," 
f  7. 

As  evidence  in  criminal  prosecntlona,  see 
"Criminal  Law,"  |  la 

DOMICILE. 

In  snita  for  divorce,  see  "Divorce,"  |  3. 

DRAMSHOPS. 

See  **Intoxlcatlng  Liquors." 

DRUNKARDS. 

'Municipal  corporations  held  authorized,  by 
Kirby's  Dig.  88  M38.  5461.  to  by  ordinance 
declare  drunkenness  in  a  public  place  to  be  a 
nuisance  and  disorderly  conduct. — ^Town  of  De 
Witt  r.  La  Gotto  (Ark.)  877. 


An  ordinance  declaring  drunkenness  In  a  pub- 
lic place  a  nuisance  held  not  to  conflict  with 
Kirby's  Dig.  |8  25S0,  25S2,  2553,  authorizing 
arrest  Iv  a  peace  officer  of  the  state  of  a  drunk- 
en penpn  in  a  public  plac&— Town  of  Dewltt 
y.  fm.  Cotts  (Ark.)  877. 

DRUNKENNESS. 

As  a  defense  to  criminal  prosecution,  see  "Crimi- 
nal Law,"  8  1. 

As  contributory  negligence  of  person  sittinir 
on  end  of  railroad  cross-tie,  see  "Railroads" 

Of  passenger,  see  "Carriers,"  88  3,  6,  7. 

DYING  DECURATIONS. 

See  "Homicide,"  6  & 

EARNINGS. 

Damages  for  loss  o^  sea  "Damages,"  {  8. 

EASEMENTS. 

Sea  "Oedicatioa";  "Hl^waya.'* 

EJECTION. 

Of  passenger,  see  "Carriers,"  {  8. 

EJECTMENT. 

See  "Trespass  to  Try  Title." 
Contradiction  of  witnesses,  see  "Witnesses," 
I  8. 

8  1.  Blckt  of  Mtlon  amd  defenaas. 

*In  ejectment,  the  plaintiff  must  rely  on  the 
strength  of  his  own  title. — Oarpenta  t.  Jones 
(Ark!)  871. 

8  2.   Pleadlnc  evldenoe. 

In  ejectment  for  .a  mining  claim,  plaintlffi 
could  not,  under  the  issues,  rely  on  adverse 
possession  as  a  source  of  title. — White  River 
Min.  &  Nav,  Co.  v.  LangstOB  .(Ark.)  971. 

In  ejectment  heid  Incompetent  for  defendants 
to  contradict  issues  tendered  by  them  and  con- 
ceded tss  plaintiffs. — ^Kessner  t.  Phillips  (Mo. 
Sup.)  66. 

ELECTION. 

Between  causes  of  action  in  pleadingL  see 

"Pleading,"  8  7. 
Between  testamentary  providona  and  other 

rights,  see  "Wills,"  8  4. 

ELECTION  OF  REMEDIES. 

As  against  principal  and. agent,  see  "Principal 
and  Agent,"  8  2. 

In  an  action  on  a  contract  between  railroad 
companies  for  the  protection  xA  a  right  of  way, 
defendant  company,  electing  to  stand  on  the 
contract,  cannot  recover  on  a  quantum  meruit. 
— Missouri  Fac.  Ry.  'Co.  t.  Kansas  City  &  Air 
Line  Co.  (Mo.  Sap.)  3. 

ELECTIONS. 

Best  and  secondary  evidence  of  vote  cast,  see 

"Evidence."  8  3. 
Local    option    elections,    see  "Intoxicating 

Liquors,"  8  J. 
Stock  law  elections,  see  "Animals." 
Submission  to  voters  of  question  of  Issuance 

of  school  district  bonds,  see  "Schools  and 

School  Districts,"  8  1. 
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I  1.  msotloit  dlgtHate  or  praeineta  Mid 
officun. 

Votes  cast  in  the  'wrong  township  In  rellauce 
on  uniTeraally  recognised  bat  erroneoas  lines 
wonld  not  be  excluded. — ^Lovewell  t.  Bowen 
(Ark.)  670;  Rhodes  t.  Driver,  Id. 

I  2.    Count  of  ToteSi  retwns,  uid  can- 
vass. 

Under  Kirbf 's  Z>iK.  S  2838,  when  election  bal- 
lots are  once  tnmed  over  to  the  conrt  no  pre- 
sumption in  favor  of  ofilcial  regularity  can  be 
indulged  to  sustain  them  if  subsequently  produ- 
ced from  election  commissioQers. — Lovewell  v. 
Bowen  (Ark.)  570;  Rhodes  t.  Driver,  Id. 

Under  Kirby's  Dig.  §  2838.  certain  defective 
ballots  produced  at  an  election  contest  could 
not  be  deemed  the  identical  original  ballots  in 
untampered  form  that  were  cast  in  a  certain 
township,  so  as  to  authorize  the  returns  from 
such  township  to  be  thrown  out. — Lovewell  v. 
Bowen  (Ark.)  B70;  Rhodes  v.  Driver,  Id. 

i  3.  Contests. 

Kirby's  Dig.  §  2861,  requiring  evidence  in 
election  contests  to  be  taken  by  depositions,  in 
ezclasive  of  otner  modes,  and  precludes  tbe 
hearing  of  oral  testimony  of  judges  of  electiop. 
to  sustain  the  returns. — -Lovewell  y.  Bow60 
(Ark.)  570;  Rhodes  v.  Driver,  Id. 

ELEVATORS. 

In  stores  as  conunon  carrion^  SM  "Carrien," 
i  6. 

EMINENT  DOMAIN. 

Assignment  of  errors  in  condemnation  pro- 
ceedings, see  "Appeal  and  Brror,"  |  14. 

Establishmrat  of  highwa^f  see  **  Highway" 
I  1- 

Examination  of  witnesses  In  condemnation 
proceedings,   see  "Witnesses,"   1  2. 

Instructions  in  general  in  condemnation  pro- 
ceedlngB,  see  '^Trial,"  |  6. 

Opinion  evidence  in  condemnation  proceed- 
ings,  see  "Evidence,"  %  9. 

Public  improvements  by  mnniclpalitie%  see 
"Municipal  Corporations,"  }  6. 

Relerancy  of  endenee  in  condunnatlon  pro- 
ceedings, see  "Bvidenee,"  |  2. 

I  1.  Compensatloii. 

Under  Kirby's  Dip.  §S  3001,  6681,  a  railroad 
company  held  not  entiued  to  compensation  foi 
constructing  a  road  crossing  or  keeping  it  in 
repair,  bnt  entitled  to  damages  for  the  estab- 
litdunent  of  a  road  acroBB  ite  right  of  way. 
— St  Lonia  Boathweetern  By.  Co.  t.  Koyall 
(ArkJ  66S. 

Where  a  landowner,  after  condemnation  of  a 
highway,  received  the  damages  assessed,  he 
could  not,  without  the  consent  of  the  county, 
restore  his  rights  if  a  return  of  the  money. 
—Brooks,  Neely  &  Co.  v.  Yell  County  (Ark.) 
500. 

Where  the  establishment  of  a  railroad  depot 
and  switches  near  defendant's  land  was  not  a 
special  benefit  to  him,  it  should  not  be  consid- 
ered in  detenniniUK  his  damages  in  condemna- 
tion proceedings. — Kirby  t.  Panhandle  ft  Q.  Ry, 
Co.  P?ei.  ClT.  App.)  ^1. 

In  proceedings  to  condemn  land  for  a  railroad 
right  of  way,  damages  sustained  by  the  land- 
owner by  an  overflow  caused  by  a  defective 
construction  of  the  railroad's  embankment  held 
not  recoverable. — Kirby  v.  Panhandle  &  O. 
Ry.  Co.  (T«.  Civ.  App.)  281. 

Au  instruction  authorizing  a  Jury  in  condem- 
nation proceedings  to  consider  conditions  sur- 
rounding the  property  at  the  time  it  wss  taken 


with  reference  to  bndnen,  tte  denuUDd 

property,  and  any  increase  or  development  rea- 
sonably to  be  expected  In  the  immediate  fn- 
ture,  Mid  propw. — City  of  EI  Paso  v.  Coffin 
(Tex.  Civ.  App.)  802. 

In  a  proceeding  to  condemn  land  near  a 
proj'ected  union  station  tor  a  park,  the  jury  keU 
entitled  to  consider  the  contemplated  construc- 
tion of  the  depot  as  bearioc  on  the  Taloe  of 
defendant's  land. — City  of  fia  Paw  T.  Coffin 
(Tex.  Civ.  App.)  002. 

Property  owner  held  entitled  to  recover  dam- 
ages sustained  by  personal  annoyance  and  in- 
convenience sufferea  by  her  and  her  family  on 
account  of  operation  of  railwKf  near  her  resi- 
dence.—St  Ijouis,  S.  F.  &  T.  Ry.  Co.  v.  Shaw 
(Tex.  Civ.  App.)  817. 

In  an  action  against  a  railroad  for  damagea 
to  plaintiffs  property  from  the  use  of  a  right 
of  way  granted  defendant  over  a  street  plain- 
tiffs recovery  held  limited  by  allegationa  and 
proof  to  certain  damages. — Oklahoma  dty  & 
T.  R.  Co.  V.  Dunham  O^ez.  Civ.  App.)  819. 

§  2.   Proceedings  to  take  propwrtr  mmA 
assess  oompanaatton. 

Under  Kirby's  Dig.  H  2947,  2962,  2964.  2055, 
a  court  on  petition  by  a  railway  company  to 
condemn  lana  for  a  right  of  way,  held  not  en- 
titled to  try  the  issnes  raised  by  the  answer 
of  the  owner  of  the  land  questioning  the  CMn- 
mny's  right  to  condemn  the  land. — ^Uoontain 
Park  Terminal  By.  Co.  t.  Fielfl  (Ark^  807. 

In  an  action  against  a  railroad  company  tor 
damages  caused  by  the  appropriation  of  a  right 
of  way,  defendant  held  not  entitled  to  complain 
of  a  verdict  on  the  ground  that  the  market 
valae  of  the  land  bad  not  been  shown. — Utbe 
RocIe  &  Ft  S.  B.  Co.  T.  Evans  (Ark.)  002: 

la  the  absence  of  statutory  recalatStma  t» 

the  contrary,  a  municipal  corporaaon  hrld  en- 
titled to  abandtHi  condemnation  proceedings  at 
any  time  before  judgment  in  ftvor  of  nmergr 
owners. — In  re  Seventeenth  St  (Mo.  Bnp.)  45; 
Kansas  atr  T.  Kansaa  Gi^,  Ft  8.  &  U.  B. 
Co.,  Id. 

Under  St.  Louia  City  Charter,  art  0^  f  7 
et  seq.,  relating  to  proceedings  to  coodema 
land,  tibe  disapproval  hy  the  muni<dpal  ansBn- 
bly  of  the  report  of  the  commlsiioners  appofnted 
does  not  of  itself  operate  as  a  dlatuHal  of 
the  proceeding. — City  of  St  Louis  r.  LawloD 
(Mo.  Sup.)  sa 

In  condemnation  proceedings,  Jkeld,  that  owin^ 
to  previous  determination  the  qutttion  whether 
one  of  defendants  was  entitled  to  any  damages 
was  not  examinable. — Union  By.  Go.  t.  Hun- 
ton  (Tenn.)  182. 

In  condemnation  proceedings  the  rental  value 
of  the  property  is  one  consideration  to  be  look- 
ed to  in  determining  the  value. — Union  Ry.  Co. 
V.  Hnnton  (Tenn.)  182. 

In  condemnation  proceedings  It  waa  error 

not  to  permit  petitions  to  show  that  a  lease 
of  the  property  held  by  one  of  the  defendants 
was  not  obtained  with  a  view  to  nse  and  en- 
joyment of  the  property,  bnt  as  a  meana  of 
epedulation  in  the  expected  condemnation  pro- 
ceedings.— Union  By.  Co.  t.  Hunton  (Tenn.) 
182. 

In  condemnation  proceedings  a  lessee  of  the 

land  is  a  necessary  party. — -nolou  By.  Go^  v. 
Hnnton  (Tenn.)  182. 

Under  Sayles'  Ann.  CSv.  St  art  4447.  a  pe- 
tition for  condemnation  of  land  held  not  re- 
quired to  allege  the  amount  of  defendant's  land 
not  taken  which  might  be  damamd  ^retaw. — 
Kirby  v.  Panhandle  ft  6.  By.  Go.  Gtr. 
App.j281. 


Volmt  MUMtated.   See  erlUbu. 
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lu  proceedings  to  condemD  land  for  a  railroad 
right  of  way,  answers  to  special  issaes  submit- 
ted held  not  reapoDsire.  nor  safflcient  to  sustain 
the  jndgment. — Elrbr  t.  Pantuindle  ft  O.  By. 
Co.  CCex.  Cir.  App.)  281. 

Conat  art.  6,  |§  8,  16.  htid  not  to  deprive 
county  courts  of  JnrisdictioD  of  condemnation 
proceedings. — City  of  El  Paso  v.  Coffin  (Tei. 
Civ.  App.)  502. 

In  condemnatioD  proceedings,  the  fact  that 
the  court  had  already  charged  on  the  same 
subject  did  not  render  a  aubsegnent  inatruetfon, 
referring  to  Const,  art.  1,  8  17,  objectionable, 
as  calculated  to  unduly  impress  the  jury  with 
the  fact  that  defendant  waa  entitled  to  receiTe 
the  foil  Talue  of  the  proper^. — Olty  of  ES  Paso 
T.  Oofflo  (Tex.  CIt.  A^.)  G02. 

In  a  condemnation  proceeding,  the  fact  that 
a  certain  paragraph  of  the  charge  did  not  state 
the  time  as  of  wbicb  the  value  of  the  property 
was  to  be  estimated  was  not  error.— City  of 
£1  Fmso  T.  Coffin  (Tex.  CIt.  App.)  002. 

EMPLOYES. 

See  **Masta>  and  Serrant." 

ENTRY. 

Re-entry  landlord,  aee  "Landlord  and  Ten- 
ant," 8  B. 

ENTRYr  WRIT  OF. 

See  "BJectment" 

EQUITABLE  ESTOPPEL 

See  "Bitoppel.**  |  1. 

EQUITY. 

Equitable  eetoppel,  see  "BstoppeV'  I  1- 
Laches  In  aeeking  to  establish  right  of  rab- 

rogatlon,  see  "Subrogation." 
Belief  against  jndgoient,  aee  "Judgment,"  I  6. 

FarH<»lar  sitti^ectt  c/ eqiritoble  JwiadleMon 
equUable  remedies. 

See  "Cancellation  of  Instruments":  "Fraudu- 
lent Conveyances":  "Injunction';  "Parti- 
tion," 8  1;  "Quieting  Title";  "Beceivers"; 
"Reformation  of  Instrumenta";  "Specific 
Perfonnanctf';  "Trusto." 

}  1.   Jariadletioii,  prinelplea,  and  max- 

Plaintiff,  being  guilty  of  irregularities  affecting 
defendant's  rights,  held  not  entitled  to  maintain 
trespass  to  try  title. — Cobb  y.  Goocb  {Tm.  Civ. 
App.)  401. 

I  2.   Laohea  amd  stale  demuds. 

The  court  will  refuse  to  apply  the  doctrine 
of  lachee  to  dealings  of  an  old  mother  with 
her  son  except  in  a  pronounced  case,  and,  not 
being  allowable  as  a  defense  against  her,  it  is 
not  available  against  her  beirs  suing  timely 
on  her  demlae.— -Stevnisou  v.  Smith  (Mo.  Sup.) 
86. 

ERROR,  WRIT  OF. 

See  "Appeal  and  Bnor.** 

ESCAPE. 

Harmleaa  error  in  prosecution  for  furDiahing 
means  o^  see  "Gnminal  Law,"  S  27. 


ESTABLISHMENT. 

Of  courts,  aee  "Courts  "  8  1. 

Of  highways,  see  "Highwaya,"  8  1. 

Of  lost  instruments,  see  "Lost  Instruments." 

Of  railroads,  see  "Street  Bailroads,"  8  1. 

Of  tnwt*.  sea  "Tnuts,"  1 8. 

ESTATES. 

Created  by  deed,  see  "Deeds,"  81  1.  2. 
Created  by  will,  see  "Wills,"  8  3. 
Decedents'  estates,  aee  "Descent  and  Distri- 
bution";  "Bxecutora  and  Administrators." 
Estates  fw  years,  see  "Landlord  and  Tenant." 
Tenancy  In  common,  see  "Tenancy  In  Oom- 

mAn  " 


num." 


ESTOPPEL 


By  Jodgmen^  aee  "Judgment,"  |  9. 

Of  principal  by  knowledge  of  agent,  aee  "Prin- 
cipal and  Agent,"  8  2. 

To  avoid  or  forfeit  insurance  policy,  see  "In- 
surance," 8  2. 

To  deny  corporate  existence,  see  "Corpora- 
tions," 8  2. 

To  set  np  tax  title,  see  "Taxation,"  8  1- 

8  !•   IBamitaUe  estoppeL 

A  municipality  held  not  estopped  from  assert- 
ing the  invalidity  of  a  franchise^ — ^Little  Bock 
By.  &  Electric  Go.  t.  City  of  North  Llttte 
Rock  (Ark.)  826. 

Creditor  held  not  estc^ed  to  duiy  authority 
of  attorney  who  collected  a  certain  claim. — 
Bank  of  Batesville  v.  Mazey  (Ark.)  968. 

*Certain  facts  held  not  to  constitute  estoppd. 
—Fox  T.  Oommerdal  Presi  Co.  (Ky.)  106S. 

EVICTION. 

Of  tenant  of  demised  pramlaaa,  aee  "Land- 
kffd  and  Tenant,"  8  8. 

EVIDENCE. 

See  "Affidavits";  "Depoaitions";  "WItnenes." 
Ai^cabUi|}'^  of  instructions  to  evidence*  see 

Harmleaa  error  in  rulings  on,  see  "Appeal  and 
Error,"  8  24;  "Criminal  Law,"  8  27. 

Newly  discovered  evidence  as  groand  tor  new 
trial,  see  "Criminal  Law."  8  IB:  "New 

Trial,"  8  1. 

Objections  for  purpose  of  review,  see  "Appeal 
and  Error,"  8  2;  "Criminal  Law."  S  22. 

Questions  of  fact  for  jury,  aee  "T^lal,"  fi  4. 

Questions  presented  for  review,  see  "Appeal 
and  Error,"  8  12. 

Reception  at  trial,  see  "CMminal  Law,"  8  IS: 
"Trial,"  8  2. 

Review  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  8  21. 

Tax  deed  as  evidence,  see  "Taxation,"  |  2. 

Vodiet  or  findings  contrary  to  evidenosL  aee 
"New  Trial."  8  1. 

^  to  parUaular  facu  or  issues. 

See  "Damages,"  §8  2,  5;  "Deeds,"  8  8; 
"Fraudulent  Conveyances,"  8  2;  "Judgment," 
8  18;  "Partnership,"  8  1;  "Trusts,"  1  1- 

Agency,  see  "Principal  and  Agent,"  88  1,  2. 

Authority  of  corporate  agent,  see  "Corpora- 
tions," 8  4.        *~  *  *^ 

Breach  of  warranty,  see  "Sales,"  |  6. 

Oiminai  intent,  see  "Robt>ery." 

Oastoms  of  railroad  as  affecting  release  by  in- 
jured employe,  see  "Release,"  8  1. 

Fire  caused  by  railrwd  loGomotiTC^  "Bail- 
roads,"  8  9. 
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GiTiug  of  signals,  at  railroad  crossings,  see 
.  "BailroadB.''  % 

Negligence  of  passeDger,  see  "Carriers,"  I  7. 
OwQerebip  of  railroaid,  see  "BailioadB,"  f  4. 
Probable  cause  for  prosecation,  He  "MaUdotu 

Prosecution,"  §  1. 
Undue  Influence  in  procuring  maUng  of  will, 

see  "WiUs."  i  1. 

In  action*  by  or  agalntt  parUmtlar  ctonet  of 
parttet. 

See  "Buildiug  and  Loan  Associations";  "Car- 
riers," ii  1,  2.  6;  "Husband  and  Wife,"  fi  4; 
"Master  and  Servant,"  I  9',  "Frintdpal  and 
Surety,"  §  3;  "Railroads,"  ||  T-«;  "Street 
Railroads."  {  2. 

Against  agent,  see  "Principal  and  Agent,"  S  2. 

'rSegrapb  company,  see  "Telegraphs  and 
Telephones,"  S  1. 

In  particular  ctvU  acttons  or  proceedings. 


See  "Account,  Action  oa";  "Conspiracy,"  S  1; 


Ooodemnation  proceedings,  see  "Eminent 
Domain,"  S  2. 

Election  contests,  see  "Elections,"  |  S. 

For  breach  of  contract,  see  "Contracts,"  S  8. 

For  causing  death,  see  "Death,"  jt  1. 

For  delay  in  transportation  of  are  stock,  see 
"Carriers,"  S  2. 

For  failure  to  deliver  telegram,  see  "Telegraphs 
and  Telephones,"  §  1. 

For  injuries  from  fires  caused  by  operation  of 
railroad,  see  "Railroads,"  §  9. 

For  injuries  from  overflow,  see  "Waters  and 
Water  Gourses,"  |  2. 

For  injuries  to  live  stock  from  operation  of 
railroad,  see  "Railroads,"  §  8. 

For  injuries  to  property  from  use  of  right  of 
way,  see  "Eminent  Domain,"  |  X. 

For  prasonal  Injuries,  see  "Carriers,"  f  6; 
"Master  and  Sei*vant,"  t  9;  "RaUroada," 
§  7;  "Street  Railroads,"  |  2. 

For  price  of  goods  sold,  see  "Sales,"  |  7. 

On  bill  or  note,  see  "Bills  and  Notes."  |  S. 

On  Judgment,       "Judgment."  I  12. 

On  note  given  as  bonus  to  railroad,  see  "Ball- 
roads,"  §  2. 

Probate  proceedings,  see  "Wills,"  {  2. 

To  enforce  homestead  rights,  see  "Home- 
stead." S  6. 

To  establish  lost  Instrument,  see  "I^st  In- 
struments." 

To  foreclose  vendor's  lien,  see  "Vendor  and 
Purchaser."  i  4. 

In  orimtnal  proaecvUoiu. 

See  "Assault  and  Battery,"  ft  2;  "Burglary," 
fi  1;  "Criminal  Law,"  (fi  6-13;  "Homicide," 
«  7-9;  "Larceny,"  S  2;  "Perjury,"  ft  2; 
'^•Rape."  ft  2;   "Robbery";  "Seduction,"  ft  1. 

For  offenses  against  liquor  laws,  see  "Intoxi* 
eating  Liquors."  ft  4. 

ft  !•  Fresnmptloiui. 

In  an  action  on  a  liquor  dealer's  bond,  held 
proper  for  the  district  attorney  to  state  that  the 
minor's  mother  was  mentally  unsound,  as  re- 
butting any  unfavorable  inference  from  failure 
to  put  her  on  the  stand. — ^Brewster  v.  State 
(Tex.  Civ.  App.)  858. 

ft  S.    Belevanoy,  materiality,  and  com- 
petency in  fceneral. 

*Id  an  action  against  a  street  railway  com- 
pany for  the  death  of  a  traveler  in  a  collision 
with  a  oar,  evidence  of  certain  experiments 
held  Inadmissible. — Louisville  By.  Co.  v.  Hos- 
kins'  Adm'r  (Kj.)  1087. 


*In  an  action  against  a  street  railway  for  in- 
juries  to  a  passenger,  evidence  of  plaintiff's 
expressions  of  pain  at  time  of  injury  Mid  com- 

Sftent— McHugh  V.  St  I^uis  Transit  Co.  (Mo. 
up.)  8S8. 

In  condemnation  proceedings,  it  was  error  to 
refuse  to  allow  petitioner  to  show  the  price  of 
other  lots  in  the  neighborhood  of  tba  lot  in 
question  within  a  reasonable  time  prior  to  the 
taking  of  the  land  involved. — ^Union  1^.  Co.  v. 
HuQton  (Tenn.)  182. 

On  the  issue  of  the  market  price  of  goods 
sold,  evidence  of  a  sum  realized  by  the  seller 
on  a  resale  is  admlsrible,  but  Is  not  conclosive. 
— Hardwick  t.  American  Can  Go.  (Tenn.)  797. 

Evidence  of  purchases  of  certain  land  by  a 
witness  in  the  vicinity  of  that  condemned  for  « 
railroad  right  of  way  held  inadmissible  withont 

6 roof  of  similarity. — Kirby  v.  Panhandio  &  G. 
;y.  Co.  (Tex.  Civ.  App.)  281. 

Evidence  material  only  on  a  question,  issne 
as  to  which  is  not  raised,  hdd  improperly  ad- 
mitted.— Oneal  t.  Weisman  (Tes.  Giy.  App.) 
200. 

In  an  action  for  personal  injuries,  the  admis- 
sion in  rebuttal  of  certain  evidence  relative  to 
a  different  accident  held  proper. — Texas  &  P. 
Ry.  Co.  V.  Malone  (Tex.  Civ.  App.)  389. 

I  9,   Best  and  secondary  erldenee. 

•When  the  original  deed  Is  lost  and  was 
recorded,  oral  evidence  thereof  Is  admteaible.— 
Carpoiter  v.  Jones  (Ark.)  871. 

Testimony  of  election  commissioners  as  to 

vote  cast  on  license  question  Aeld  inctHnpetmt. 
in  the  absence  of  a  snowing  of  a  loss  of  <Hig- 
inal  returns.— State  v.  Songer  (Ark.)  903. 

§  4.  Admissions. 

In  an  action  against  a  railway  company  for 
failure  to  furnish  cars  to  a  shipper,  the  state- 
ments of  certain  persons,  known  as  the  com- 
pany's officers,  had  admissible. — Choctaw,  O. 
&  Q.  Ry.  Co.  V.  Rolfe  (Ark.)  870. 

Where  plaintiff's  pleadings  admitted  that 
a  certain  person  was  its  agent,  it  ms  not  tmr 
to  admit  in  evidence  the  conversatims  of  such 
_   it,  without  evidence  of  the  agentr. — ^Nicola 
■torn.  Co.  T.  Hurst  (Ky.)  1061. 

In  an  action  for  injuries  to  cattie  shipped,  a 
statement  of  defendant's  conductor  to  puaintiff 
during  the  trausportation  Aeld  admissiblie  as  aa 
admission  aninst  interest. — Missouri,  K.  ft  T. 
Go.  of  Texas  t.  Russell  (Tex.  CSt.  App.) 

An  application  for  a  continuance,  made  by 
plaintifDS  through  their  attorney,  containing  ao 
admission  contradicting  plaintiffs'  testimony,  is 
admissible  fOr  that  purpose. — ^W.  Scott  &  Co. 
V.  Woodard  (Tex.  Ofr.  App.)  406. 

In  a  suit  by  a  trustee  in  bankmptey  to  re- 
cover property  alleged  to  have  been  conveyed 
pursuant  to  a  conspiracy  to  defraud  creditors, 
testimony  Is  admissible  that  the  bankrupt  stat- 
ed to  witness  that  tbe  property  was  hia,  and 
that  he  placed  it  in  his  wife's  name  to  prevent 
his  creditors  from  subjecting  it  to  the  payment 
of  debts. — Shelley  T.  CTex.  Gfv.  App.) 

624. 

I  S.  Dealaratia-as. 

In  an  action  against  a  carrier  for  the  death 
of  plaintiff's  wife,  held  that  her  declarations 
were  admissible  against  plaintiff  to  show  hw 
physical  condition. — Hardin  r.  St  Louis  South- 
western Ry.  Co.  of  Texas  (Tex.  Civ.  App.)  440. 

In  an  action  for  injnries,  statements  by  in- 
jured party  to  her  physician  as  to  how  she  was 
injured  were  not  admissible  in  favw  ocf  ^ain- 
tiff. — Hardin  v.  St.  Louis  Sonthweston  Sy. 
Co.  of  Texas  (Tex.  dr.  Appi)  44fk 


Point  annotatad.  Sao  ■yUabna. 


Digitized  by  Google 


1175 


I  0.  Heara^. 

Ob  an  issoe  of  whether  a  husband  or  wife 
owned  certain  propwty,  certain  testimony  of 
tlie  couut;  clerk  as  to  the  huBbaod's  Btate- 
inentfi  in  asseasius  the  property  held  hearsay 
and  incompetent,  under  Kirby's  Dig.  fi  3095, 
aubd.  4.— Terry  v.  Clark  (Ark.)  987. 

Testimouy  of  market  valne  of  cattle  at  a  cer- 
tain place,  bated  on  iuformation  received  from 
others,  is  hearsay  and  incompetent — Texas  & 
P.  Ky.  Co.  T.  Amett  (Tei.  Civ.  App.)  448. 

In  an  action  against  railroads  for  damages 
to  plaintiCTa  cattle  resalting  from  delay  in 
transportatioD,  certain  testimony  held  not  faear- 
say.~Red  Blver,  T.  ft  S.  By.  Co.  v.  Eastin  & 
Knox  (Tex.  CiT.  App.)  530. 

*It  was  error  to  permit  a  witness  to  testify 
that  a  certain  certificate  located  on  the  land 
in  controversy  had  been  given  to  her  husband 
and  was  his  separate  property,  where  she  was 
testifyiDg  to  what  her  husband  had  told  her. — 
Stephens     Herron  (Tex.  CIt.  App.)  8^ 

f  T.    Doonmentary  evideHoe. 

Under  Kirby's  Dig.  f  3064,  a  certified  copy 
or  the  records  of  state  land  office  by  the  com- 
missioner held  of  equal  dignity  as  evidence  with 
the  originals. — Boynton  v.  Ashabrauoer  (Ar^-) 
n66 ;  Same  t.  Ashabraner,  Id.  1011. 

'Exemplification  of  records  of  State  Land 
Conunissioner  is  not  the  best  evidence  of  a  pat- 
ent, and  is  not  competent,  in  the  absence  of  a 
showing  of  the  loss  of  the  patent- — CarpentM" 
V.  Smith  (Ark.)  970. 

*A  transcript  of  the  record  of  the  State  Land 
Office  is  inadmissible  to  prove  a  conveyance 
from  the  state,  in  the  absence  of  a  showing 
that  the  orijcinal  patoit  is  lost  or  cannot  be 
produced. — Coviugtou  t.  Berry  (Ark.)  1005. 

*A  certified  transcript  from  the  land  office 
showing  the  record  of  the  issuance  of  a  patent 
is  not  admissible  in  evidence,  in  the  absence  of 
nny  proof  of  the  loss  ot  the  original — Boynton 
V.  Ashabraner  (Ark.)  lOlL 

I  8.    Parol  or  eictrlaeia  ««ideMM  aCeet- 

inc  wrltincs. 

In  action  on  note,  parol  evidence  of  condition 
oQ  which  note  was  (Slivered  held  admissible. — 

Graham  v.  Remmel  (Ark.)  899. 

Ky.  St.  1003,  SS  470,  472,  056,  679,  held  to 
render  parol  evidence  admisaible  to  show  the 
premiums  stipulated  -for  in  a  policy  of  in- 
Hurance. — Continental  Casualty  Co.  t.  Jasper 
tKy.)  1078. 

In  an  action  for  failure  to  deliver  a  tele- 
}i:ram  field  proper  to  permit  addressee  to  testify 
what  he  would  have  understood  from  the  mes- 
sage.— Elam  v.  Western  Union  Telegraph  Co. 
(Mo.  App.)  115. 

Where  parties  executed  a  written  contract, 
snch  contract  would  be  conclusively  presumed 
to  contain  all  of  the  terms  and  constitute  a 
waiver  of  all  matters  discussed  not  included 
therein. — Standu^  Mfg.  Co.  t.  Hadson  (Mo. 
App.)  137. 

Where  defendant  signed  a  written  contract 
to  purchase  goods,  he  would  be  oondusively 

§ resumed  to  know  the  contents  thereof. — 
tandard  M^.  Co.  v.  Hudson  (Mo.  App.)  187. 

Oral  testimony  is  admissible  to  explain  the 
meaning  of  figures  and  abbreviations  employed 
in  a  mechanic's  lien  statement — Kneisley  Lum- 
ber Co.  T.  Edward  B.  Stoddard  Co.  (Mo.  App.) 
774. 

Testimony  is  admissible  to  establish  the 
fact  of  the  execution  of  a  prior  deed,  which 
has  subsequently  been  cbanffcd  as  to  date, 
conaiderationt  and  the  addition  of  property. 


—City  of  St.  Joseph  ex  rel.  Forsee  v.  Baker 
(Mo.  App.)  1122. 

A  lettM  written  by  a  purchaser  pending  nego- 
tiations for  the  trade  held  not  to  prevent  his 
testifying  what  the  agreement  as  to  price  was. 
— Onea]  t.  Weisman  (Tex.  Civ.  App.)  '-iSO. 

Where  a  contract  for  the  sale  of  land  de- 
scribed the  vendor  as  the  "estate  of  P.,"  parol 
evidence  that  by  the  quoted  words  was  meant 
not  the  heirs,  legatees,  and  devisees  of  F.,  but 
those  of  another  person,  would  be  inadmissible, 
because  varying  the  writt^  instrument. — Mor- 
rison v.  Hazzard  (Tex.  Civ.  App.)  385. 

In  an  action  on  mortgage  note,  evidence  that 
a  part  of  the  couKideration  was  a  cootem- 
poraueous  parol  agreement  for  an  extension 
without  the  knowledge  of  the  snreties,  feeld  not 
inadmissible  as  contradicting  a  written  con- 
tract.— Moroney  t.  Goombea  (Tex,  Civ.  App.) 
430. 

fi  9.    Opinion  evldeuoe. 

*In  an  action  against  a  railroad  for  the  kill- 
ing of  cattle  in  the  nighttime,-  certain  testimony 
as  to  bow  far  a  common  headlight  would  light 
up  a  track  AeW  competent. — St.  Louis,  M.  &  S. 
E.  Ry.  Co.  T.  Shannon  (Ark.)  851. 

Testimony  as  to  how  far  one  could  see  on  a 
railroad  ti-ack  Aeld  incompetent  unless  the  re- 
sult of  actual  experiment — Ayers  v.  Wabash 
B.  Co.  (Mo.  Sup.)  608. 

In  an  action  for  injuries  to  one  whose  vehicle 
was  run  down  by  a  street  car,  held  proper  to 
permit  him  to  testify  as  to  the  speed  at  which 
the  car  was  running.  —  Sluder  v.  St  Louis 
Transit  Co.  (Mo.  Sup.)  648. 

In  an  action  for  Injuries  to  a  servant  em- 
ployed by  a  railroad,  a  witness  hdd  competent 
to  testify  as  to  the  purpose  of  a  deraiiinx 
switch,  and  as  to  where  one  shonld  be  placed. 
— Smith  V.  Fordyce  (Mo.  Sup.)  679. 

In  condemnation  proceedings  held  error  to 
exclude  evideuce  as  to  the  rental  value  of  the 
land  in  controversy. — Union  By.  Co.  t.  Hunton 
(Tenn.)  182. 

In  an  action  for  death  of  deceased  while 
walking  on  defendant's  railroad  track,  evidence 
that  it  was  witness'  opinion  that  deceased  was 
one  of  two  men  he  saw  walking  on  the  track 
shortly  before  deceased  was  killed  held  admis- 
sible.—Gulf,  C.  &  S.  F.  By.  Co.  T.  Matthews 
(Tex.  Sup.)  102. 

In  a  will  contest,  the  opinion  of  a  witness  that 
testator  was  not  capable  of  self-control  or  self- 
RpTemment  was  incompeteat — Franklin  t. 
Boone  (Tex.  GIt.  App.)  262. 

In  a  will  contest,  the  question  whether  tes- 
tator controlled  liia  wife  or  was  controlled  1^ 
the  wife  called  for  a  conclusion. — Franklin  r. 
Boone  (Tex.  Civ.  App.)  202. 

Conclusions  or  opinions  of  common  observers 
held  admissible  under  exception  to  general  rule. 
— McCabe  t.  San  Antonio  Traction  Co.  (Tex. 
Civ.  App.)  387. 

In  action  for  Injury  to  passenger,  admissi- 
bility of  testimony  of  eyewitness  as  to  catise  of 
passenger's  fall  held  not  affected,  because  a 
conclusion  of  witness. — McCabe  v,  San  Antonio 
Traction  Co.  (Tex,  Civ.  App.)  387. 

In  an  action  against  a  carrier  for  damages 
to  a  shipment  of  cattie,  a  witness  fteld  properly 
allowed  to  state  from  his  personal  knowledge 
the  freight  rate  between  two  points. — Texas 
Cent  R.  Co.  v.  West  (^ex.  Civ.  App.)  426. 

The  belief  or  opinion  of  a  witness  to  the  ef- 
fect that  certain  other  iraraous  would  swear  to 
the  truth  was  not  admissible. — Hardin  t.  St 
Louis  Southweston  By.  Co.  «I  Texas  CTex. 

Civ.  App.)  440. 
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In  an  action  by  a  huaband  for  iDjnries  to  his 
wife,  he  may  testify  from  bis  actual  knowledge, 
derived  from  perBonal  obserTation  as  to  tbe  ef- 
fect on  the  wife  of  her  efforts  to  work,  without 
qaalifying  as  an  expert. — Chicago,  R.  L  &  T. 
Ry.  Co.  T.  Jones  (Tex.  Civ.  AppO  4^ 

Witnesses  held  not  qnalifled  to  give  their 
opinions  as  to  effect  of  obBtructlons  on  natural 
flow  of  water  of  a  stream. — Gulf,  C.  &  S.  F. 
Ry.  Co.  V.  Harbison  (Tei.  Civ.  App.)  452  j 
Same  v.  Wetherly  (Tex.  Civ.  App.)  450 ;  Same 
V.  Gates  (Tex.  Civ.  App.)  457. 

It  is  not  error  to  permit  a  witness  to  testify 
from  his  own  knowledge  as  to  what  the  freight 
rates  between  two  points  are. — ^Texas  Cent. 
By.  Co.  T.  Miller  (Tex.  Civ.  App.)  499. 

In  an  action  by  an  employd  for  injuries 
through  negligence,  a  question  asked  a  medical 
expert  witness  held  not  objectionable  in  form. 
—Chicago,  R.  I.  &  M.  Ry.  Co.  r.  Harton  (Tex. 
GlT.  App.)  857. 

In  an  action  for  injnrieif  the  opiniim  of  a 
physician  based  on  the  fact  that  plaintiff  seem- 
ed to  be  In  good  health,  as  to  whether  his  brain 
was  in  any  way  affected  by  the  injury,  was  com- 
petent.— Chicago,  B.  I.  ft  M.  By,  Oo.  r.  Har- 
ton (Tez.  Ot.  App.)  857. 

1 10,  Welclit  ftad  raSelMer. 

Xn  order  to  support  an  action  based  on  div 
cumstantial  evidence,  the  drcumstances  must 
form  a  connected  chain  pointing  to  a  single 
conclusion,  or  a  number  of  independent  or- 
cnmstances  nolnting  In  the  same  direction. — 
Fields  T.  Uissonri  Pac.  Br.  Co.  (Mo.  A^.) 
184. 

EXAMINATION. 

Of  encrt  witnesaes,  see  "Evidence»"  f  0. 

Of  witnesses  in  general,  see  "Witnesses,"  i  2. 

EXCEPTIONS. 

Necessity  for  purpose  of  review,  see  "Appeal 

and  Error,"  {  2. 
Taking  exceptions   at  trial,   see  "Oriminal 

Law,"  i  16:  "Trial."  »  2.  io. 
To  pleading,  see  "Pleading,"  S  4. 

EXCEPTIONS.  BILL  OF. 

Neees^tT  for  purpose  of  reriew,  see  "Appeal 
and  Error,"  f  7. 

i  1.   Mature,  tovMt  sonteata 
eraL 

TJader  tbe  express  provisions  of  Sayles'  Ann. 
Civ.  St  18&7,  art.  1362,  where  evidence  in  the 
statement  of  facta  would  explain  or  show  the 
tetorancy  of  evidence  in  bill  of  exceptions,  it 
is  anfiSdent  for  bill  to  refer  to  such  evidence 
without  setting  it  out — Northern  Tratas  Trac- 
tion Go.  T.  Tates  (Tex.  OIt.  App.)  288. 

i  8.   Settlement,  siEninCt  and  flllnc. 

*An  instrument  not  signed  or  approved  by  the 
trial  Judge  held  not  to  be  considered  as  a  sup- 

glemental  bill  of  excnitioni,— Flint  T.  lUlnoil 
lent.  B.  Co.  iKy.)  1(X>5. 

The  amendment  of  defendant's  bill  of  excep- 
tdona  by  incorporating  into  It  an  admission, 
contained  in  plaintiff's  Idll,  of  defendant's  coun- 
sel, that  the  accident  was  the  result  of  de- 
fendant's negligence,  if  ollowable,  would  not 
materially  alter  the  case,  where  the  admission 
was  nothing  more  than  what  the  uncontradicted 
evidence  showed  was  the  fact — Reynolds  t.  St 
Louis  Transit  Co.  (Mo.  Sup.)  50. 

Where  no  bill  of  exceptions  was  filed  during 
the  term,  or  within  an  extension  of  time  then 


granted,  the  exceptant  could  not  Incoipotate 
tbe  proceedings  in  a  bill  filed  at  a  ■abaennet 
term. — (Dity  of  St  Louie  v.  Lawtea  (Mo.  Ban) 

80. 

In  the  absence  of  a  bill  of  exertions  pn- 
pared  as  prescribed  by  Sayles*  Ann.  GIt.  8L 
1897,  art  1368.  the  appeUate  court  must  ac- 
cept the  bill  prepared  by  tbe  conrt. — Bar 
Pecos  &  N.  T.  By.  Co.  (Tex.  (3iT.  App.)  4ML 

EXCESSIVE  DAMAGES. 


See  "Damages,"  1  4. 
Vot  wrongfol  death,  see 


'Death,"  1 1. 


EXCISE. 

Begnlati<nL  «f  trafflc  In  Intozleating  liQwm,  sat 
'Intoxicating  Uquors." 

EXCISE  COMMISSIONER. 

DntT  as  to  making  and  certifying  record  In 
relation  to  granting  dramshop  neanaea.  ace 

"Certiorari."  i  2/^ 

EXCUSABLE  HOMICIDE 

See  *<Homiclde."  S  5. 

EXECUTION. 

See  "Attachment^!  'lOamiahmeiit*';  '■JoAeiat 

Salea."  ' 
EhcemptionB,  see  "Elxemptions";  "Homeatead." 

I  1.    Property  snbjeet  to  exeentioa. 

*A  levy  on  a  tenant's  interest  in  a  crop  not 
removed  from  tbe  premises  held  valid. — we«a- 
beck  V.  Evans  (Tex.  Civ.  App.)  889. 

I  2<   Z4en,  le'«7  «r  axtoBt.  wmA  — taij 

ot  property. 
*A  constable  levying  under  an  execution  from 
a  justice  Aeld  to  have  secured  a  prior  lien  as 

Salnst  a  sheriff  levying  under  execatioB  from 
a  clrcntt  coortr-liUIer  t.  Grady  (Ark.)  963. 

I  8.  Stay,  qnaaUnc  vaeatlnc  and  re- 
lief acalnat  ezeontion. 

Owners  of  certain  cattle  held  entitled  to  ea- 
joisx  tile  collecti<m  of  a  Judgment  la  replevin  in 
ftiTor  of  the  holders  of  a  Junior  claim  thereon, 
which  Judgment  In  effect  rmreaented  the  ca^ 
tie.— Tootle  t.  BocMngham  XUo.  Snpi)  ftlfi. 

S  4.  Sale. 

liaws  1866-67.  p.  817,  changing  the  time  of 
holding  court  in  Arkansas  county.  Jbeld  not  to 
affect  an  order  toi  the  publication  of  a  wammc 
order  in  attachment  made  at  the  May.  186^ 
term  of  that  court— Williams  Bennett  (AilE.) 
600. 

That  a  foreign  judgment  sued  on  was  not 
pro;)erIy  authenticated  held  not  an  objection 
which  could  be  urged  to  defeat  the  validity  ot 
a  Bate  of  real  estate  under  the  attaduaenL — 
Williams  t.  Bennett  (Ark.)  900. 

Plaintiff  held  guilty  of  laches  precluding  them 
from  making  certain  objections  to  defendant's 
title  to  land  acquired  under  an  attachment  pro- 
ceeding.—Williams  T.  Bennett  (Ark.)  600. 

Where  land  was  sold  under  an  attadunrat, 
the  title  of  the  purchaser  was  not  subject  to 
collateral  attack  for  irregularities  which  might 
have  been  cured  by  amendment — ^WiUiama  t. 
Bennen  (Ark.)  600. 

*The  purchaser  at  eMCtttion  sale  la  not  pra- 
eluded  from  setting  up  hSa  rlglaa  vhan  acqnir- 
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ed  br  failqre  of  tbe  coottable  to  make  proper 

return.— Millw  v.  Grady  (Ark.)  963. 

A  BherifTB  deed  cfTen  pursuant  to  execution 
tale  held  not  required  to  contain  the  recttals 
which  the  execution  return  is  required  to  con- 
tain by  Rev.  St  1890.  |  3ei7.~KenMr  t. 
FhUUpa  (Mo.  Bup.)  66. 

EXECUTORS  AND  ADMINISTRATORS, 

See  "Dascent  and  Distribation" ;  "WUla." 
Actions  for  wrongful  death,  see  "Death,"  {  1. 
Authoxitr  to  sign  protest  asainBt  pnUie  im- 
proTement  in  city,  see  "MnnidpftI  Corpora- 

Befaaal  to  sue  for  wranifnl  deftth  of  decedent, 
see  "Deeth."  i  1. 

i  1.   Golleettom  and  manacement  of  es- 
tate. 

A  conveyance  in  fee  by  the  widow  and  chil- 
dren of  a  testator  held  to  conrey,  by  virtue  of 
bis  will,  the  fee  to  a  creditor  of  the  testator  In 
■ettlemoit  of  his  claim. — Kerr  t.  Lout's  Bx'r 
<Ky.)  1008. 

t  2.   DUtrilmtlon  of  eetate. 

Under  a  will  a  loss  caused  by  the  insolvency 
of  an  executor  keld  to  fall  upon  the  entire 
estate.— Barret  t.  Owyn  (Ky.)  1096. 

S  3.  Sales  and  eonveyanees  under  order 
of  eowt. 

The  validity  of  an  executor's  sale  of  land  is 
not  affected  by  the  fact  that  the  deed  was 
made  to  the  husband  of  the  suocesfiful  bidder 
at  her  request,  even  thquch  the  purchase  price 
was  paid  by  the  wife. — West  v.  Burgle  (Ark.) 
AST. 

In  a  salt  to  set  adde  sn  executor's  deed  on 
the  fround  that  the  iiame  of  the  defendant  as 

frantee  was  fraudulently  inserted,  evidence 
eld  to  show  that  the  defendant  paid  the  pur- 
chase price. — ^West  v.  Burgle  (Ark.)  557. 

Older  fer  the  sale  of  lands  of  a  decedent  Aeld 
not  subject  to  collateral  attack,  though  the 
proof  of  publication  was  made  by  tiw  publish- 
ers as  a  firm. — RoUiins  t.  Boulware  (Mo.  Sup.) 
«74. 

An  administrator's  sale  held  not  subject,  to 
collateral  attack  because  of  iosufficiencv  of  no- 
tice thereof. — ^Rtdibins  v.  Boulwate  (Mo.  Sop.) 
674. 

An  heir  held  not  entitled  to  complain  in  an 
ejectment  suit  of  delay  in  sale  of  lands  of  the 
ancestor  for  the  payment  of  debts. — Robbina  v. 
Boulware  (Mo.  8up.^  674. 

Proceedings  In  probate  court  for  the  sale  of 
land  of  a  decedent  Aeld  not  subject  to  collateral 
attack  merely  because  the  petition  for  the  sale 
contained  no  affidavit  as  rMuired  by  statute. — 
Kobbins  v.  Boulware  (Mo.  Sop.)  674. 

Rev.  St.  1878,  {  148,  requiring  notice  of  pro- 
-ceedinn  for  the  sale  of  land  by  a  decedent  to 
be  published  four  weeks  in  stmie  newspaper  be- 
fore the  term,  of  codrt,  does  not  require  the 
publication  for  the  four  weeks  Immediately  pre- 
ceding the  term  of  court — Bobbins  v.  Boul- 
ware (Mo.  Sup.)  674. 

Failure  of  vendor,  after  decease  of  vendee, 
to  enforce  remedy  under  vendor's  lien  through 
tbe  probate  court,  held  to  result  in  a  loss  of 
the  debt.  Saylea'  Ann.  ar.  St  1807,  art  2121. 
— "Wall  V.  Olub  Land  &  Oattle  Go.  (T«.  GIt. 
APP.)  534. 

g    4.  Forelca  aad  asielllarr  administra- 
tion. 

*A  married  woman,  acting  as  a  for^gn  ad- 
ministratrix, held  entitled  to  sue  !□  Arkansas. 
Kirby's  Dig.  »  600B.  7823.— St  Louis,  I.  M. 
.A  S-  By.  do.  T.  Gleere  (Ark.)  096. 


EXECUTORY  CONTRACTS. 

Of  sale,  see  "Sales^"  |  2. 

EXEMPLARY  DAMAGES. 

For  malicious  acts  at  serrant,  see  "Master  sad 

Servant"  S  10. 

EXEMPLIFICATIONS. 

As  ertdanoa.  see  "Bridenoa^"  1 7. 

EXEMPTIONS. 

See  "Homestead." 

From  service  of  process,  see  "Process,'*  I  3. 

i  X,   Katvre  and  extent. 

A  creditor,  obtaining  judgment  against  a  gar- 
nishee for  a  debt  due  tbe  principal  debtor  for 

Sods  bought  by  the  garniahee,  could  levy  on 
e  goods;  they  not  being  exempt  under  Const. 
1874^  art  »,  f  1.  and  Strby'a  JXg,  |  4866.— 
LlddeU  T.  Jones  (Ark.)  961. 


Tb_pleadiog  as  evidence  agaiast  agen^ 

■  lal  I 


EXHIBITS. 

.  evidence  agi 
"PrinelpaT  and  Agent."  >  2. 

EXPERT  TESTIMONY. 

In  dvU  actions,  see  "Bvidence,"  |  0. 
In    criminal     prosecutions,     see  "Criminal 
Law,'*  I IL 

FACTORS. 

See  "Brokers";  "Principal  and  Agent" 

FALSE  IMPRISONMENT. 

See  "MaUdona  ProseentioB." 

FALSE  PRETENSES. 

Hearsay  in  prosecution  for  swindling,  see 

"Criminal  Law,"  S  9. 

An  indictment  for  swindling  held  not  to  charge 
any  offense  against  the  laws  of  the  state. — 
Curtia  v.  State  (Tex.  Or.  App.)  286. 

In  a  prosecution  for  swindling  by  means  of 
pretended  sale  of  property,  indticed  by  false 
representations  of  ownership,  charge  on  defend- 
ants' duty  to  ascertain  the  truth  or  falidty  of 
the  representations  Md  properly  refused.—- 
Brown  T.  State  (Tex.  Or.  App.)  811. 

Deed  conveying  property  held  admissible  un- 
der an  Indictment  alleging  fraudulent  sale  of 
property,— Brown  v.  State  (Tex.  Cr.  App.)  811. 

In  order  to  constitute  one  guilty  of  swindling 
by  means  of  a  pretended  sale  of  property,  it  la 
not  necessary  that  the  defrauded  purchaser  be 
involuntarily  dispossessed  of  theproperty  sold 
to  Um.— Brown  t.  Stats  (Tex.  Or.  App.)  811. 

FALSE  SWEARING. 

See  "Perjury." 

FEDERAL  COURTS. 

See  *'GonrtB,"  |  1;  "Bemoral  of  Causes." 

FEES. 

Of  attorney,  see  "Attorney  and  Client"  1  S. 
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FEE  SIMPLE. 

Oeation  by  deed,  aee  "Deeds,"  S  i 

FELLOW  SERVANTS. 

See  ''Master  and  Serrant."  H  6.  0- 

Ooncurrent  negligence  of  employer  and  fellow 
servant  as  afEecting  question  of  proximate 
cause  of  injury,  aee  ^'Negligenc^*'  S  2. 


FENCES. 


"Bail- 


Duty  of  railroad  to  fence  track, 

roads,"  i  8. 

Instruction  in  action  for  breach  of  contract 
relating  to  fencra,  see  "Contracta,"  f  8. 

FERRIES. 

Aeqoirement  of  stock  of  ferry  company  by 
railroad  corporation,  see  "Corporatioos,"  ft  S. 

Tenant  of  ferry  acting  aa  serrant  after  ex- 
piration of  tenancy,  aee  "Master  and  Ser- 
vant," S  1. 

f  t.    R^cnlAtton  ud  «pera>tlva< 

*A  ferryman  becomes  responsible  for  the  safe- 
ty of  a  team  which  undertakes  to  use  the  ferry 
as  soon  as  the  operator  of  the  fenr  directs  the 
driver  of  the  team  to  drive  upon  the  ferryboat 
—Wilson  V.  Alexander  (Tenn.)  986. 

*  Ferryman  on  whose  boat  mules  were  being 
driven  held  negligent  —  WUhod  r.  Alexander 

(Tenn.)  935. 

•Driver  of  team  held  not  guilty  of  contribu- 
tory negligence  in  driving  upon  a  ferryboat 
which  he  knew  was  not  fastened  to  the  bank. — 
Wilson  V.  Alexander  (Tenn.)  086. 

FILING. 

Bill  of  exceptions,  see  "Exceptions,  Bill  of,"  8  2. 

Criminal  information  or  complaint,  see  "In- 
^ctment  and  information,"  1  1. 

Becord  on  appeal  or  writ  at  error,  see  "Ap- 
peal and  Error,"  I  9. 

Written  instrument  in  Justice's  court,  see 
"Justices  of  the  Peace,"  S  1- 

FINAL  JUDGMENT. 

AppealabiUty,  see  "Appeal  and  Error,"  |  1. 

FINDINGS. 

Review  on  appeal  or  writ  of  error,  see  "Appeal 

and  Error.^'  S  21. 
Special  findings  by  jury,  see  "Trial.''  i  12. 

FINES. 

IHor  violation  of  dt?  wdinances,  see  "Mnnicipal 
Gorporationa,"  I  6. 

FIRE  INSURANCE 

See  "Insurance." 

FIRES. 

See  "Arson." 

Oansed  by  operation  of  railroad,  see  *'Bail- 
roada,"  %  9. 

FIXTURES. 

Timber  cut  from  land  and  piled  thereon  for 
the  pDrposa  of  btUIding  a  fence  does  not  pass 


on  sale  of  the  land. — Longino  t.  Wester  (T«x. 
ClT.  App.)  446. 

FLOODS. 

Liability  of  carrier  for  destruction  OC  goods 
by,  see  "Carriers,"  1 1. 

FLOWAGE 

See  "Waters  and  Water  Ooarsea,**  |  2. 

FOLLOWING  TRUST  PROPERTY. 

See  "Trusts,"  {  S, 

FORCE. 

As  dement  of  robbery,  see  "Robbccr." 

FORCIBLE  DEFILEMENT. 

See  "Rape." 

FORECLOSURE. 

Of  lira,  see  "Mechanics'  lieaa,"  |  2. 
Of  vendor's  lien,  see  "Vuidor  and  Pnnlias- 
er."  I  4. 

FOREIGN  ADMINISTRATION. 

See  "Bkecutora  and  AdmiidstrnfaHn,"   |  4. 

FOREIGN  CORPORATIONS. 

See  **OoTporations,"  IS  1,  %  B;  "Bailioadn,**  1 1. 
Action  by  tm  foreign  iadgment  aee  "Jndg- 
ment,"  S  10. 

FOREIGN  JUDGMENTS. 

See  "Judgment,"  SS  10,  12. 

FORFEITURES. 

01  homestead,  see  "Homestead,"  J  1. 

Of  insurance,  see  "Insurance^"  f  6. 

Of  permit  to  foreign  corporation,  see  "Corgon- 

tions,"  3  6. 
Of  railroad  charter,  see  "Railroads,"  |  1. 
Of  rights  nuder  contract  for  sale  ot  rcnl^,  aee 

"Tendw  and  Purchaser,"  (  2. 


FORGERY. 


Payment  of  fOnzed  paper  by 
and  Banking,"  $  1. 


bank,  see  "BankE 


An  indictment  for  forgery  of  a  che<^  keM 
had  for  failing  to  contain  inuneodo  averments 
explaining  certain  terms  in  the  check. — Mc- 
Bride  T.  State  Cl^ex.  Gr.  App.)  237. 

FORMER  ADJUDICATION. 

See  "Judgment,"  II 8.  a 

FORMER  JEOPARDY. 

Bar  to  prosecution,  see  "Criminal  Law,**  §  5. 

FORMS  OF  ACTION. 

See  "Action,"  §  2;  "Electment":  "TwrnftumT 
§  1;   "Trover  and  Convw^Mi.^ 


*  Point  nnnoteted.  See  sjUsbiis. 
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FORNICATION. 

See  "Sednctioo,"  (  L 

FRANCHISES. 

Corporate  (panchises,  see  "OorporatiouB,**  t  2- 
Kstoppel  to  assert  validity,  see   Kstoppel,"  8  1. 
Forfeiture  of  railroad  franchise  see  "Ball- 
roads."  i  1. 

Of  street  railroad  compaay,  see  "Street 
Railroads,"  §  1. 

Power  of  legislature  to  grant  and  control  in 
citiea,  Me  "Municipal  Corporations,"  S  3. 

Bight  to  ^ant  pending  injunction  to  restrain 
declaration  of  election  on  Question  of  annexa- 
tion of  nroperty  to  municipality,  see  "In- 
junction,'' I  2. 

Biglit  to  jury  trial  In  action  for  forfeiture  o( 
•ee  "Jury/  i  1. 

FRATERNAL  ASSOCIATIONS. 

See  "Insurance,"  I  8. 

FRAUD. 

See  "False  Freteniea";  "Fraudulent  Oonvey- 
ancea." 

Conclusions  in  pleading,  see  "Pleading."  S  1. 
Instructions  in  general,  see  "Trial,"  S  5. 
Motion  to  make  allegations  of  more  definite 
and  certain,  see  "Pleading,"  (  7. 

In,  parttcular  classes  of  eonveyanoet,  eonbrticU, 
or  tranaactUm$. 

See  "Belease,"  i  1. 

Acquirement  of  control  of  ferry  by  railroad 
see  "Corporations,"  |  3. 

f  1.   Deoeytiom  etnutitatlaiK  frand,  and 
liability  tberefor. 

A  purchaser  held  entitled  to  recover  damages 
tor  false  representations  of  the  seller  innocent- 
l^jnade. — Oneal  t.  Weisman  (Tex,  Civ.  App.) 

Certain  representations  and  concealments  on 
the  part  of  one  joint  purchaser  of  property  held 
to  relate  to  material  matters,  and  to  be  such 
na  the  other  purchaser  had  a  nght  to  rely  upon. 
— FaddoclE  t.  Bray  CTex.  Oly.  App.)  419. 

i  Z.  Aetiona. 

Id  an  action  wherein  defendant  was  charged 
with  fraud  in  a  sale  of  plaintiff's  farm,  evi- 
dence held  to  anstaiu  judgment  for  defendant 
— Burgess  T.  Deierlfng  (Mo.  App.)  770,  771. 

FRAUDS.  STATUTE  OF. 

As  affecting  contract  made  by  agent,  see 

''Principal  and  Agent,"  fi  2. 
Operation  and  effect  as  to  right  to  specific  pei> 

fonnancet  see  "Specific  Performance,"  {  1. 
Operation  on  trusts,  see  "TroBts,"  f  1. 

i  1*  Preanlsas  to  answeoF  for  debt,  de« 
tsnlt,  oi>  misoarriaco  of  another. 

The  complaint  in  an  action  on  account  held 
to  show  a  suit  on  an  original  nndertaldng,  to 
wbidi  the  statute  of  frauds  was  not  a  defense. 
— Cautbron  Lumber  Co.  t.  Hall  (Ark.)  6M. 

*A  promise  Jteld  uot  within  the  statute  of 
frauds,  as  one  to  answer  for  the  debt  of  an- 
othCT^IiOng  T.  McDaniel  (Ark.)  964. 

%  jB.   Real  property  aad  estates  and  in- 
terests therein. 

'Where  adjoining  landowners  agree  upon  a 
botindary  line  and  occupy  according  to  the 
agreement.  It  is  not  within  tbe  statute  of 
frauds,  but  is  enforceable  in  equity  as  against 


subsequent  owners.— Cheatham  t.  Hicks  (Ky.) 
1093. 

i  3.    Sales  of  ceods. 

A  sale  of  persona)  property  Md  void,  under 
Kirby's  Dig.  S  8606.-^aylor  t.  Godbold  (Ark.) 
059. 

S  4.    Requisites  and  safleleney  of  wHt- 
Inc. 

Telegram  and  letter  field  not  a  sufficient  mem- 
orandum of  a  contract  to  satisfy  the  statute  of 
frauds.  Kirby's  Dir.  |  8656^Wm.  Fait  Co.  v. 
Anderson  (Ark.)  905. 

A  memorandum  evidencing  the  sale  of  per- 
sonal property  is  not  rendered  insufficient  as  to 
designation  of  the  parties  by  reason  of  tbe  fact 
that  one  of  them  is  acting  as  agent  for  an  on- 
disclosed  principal ;  parol  evidence  being  ad- 
missible to  prove  the  agency. — Darnell  t.  Laf- 
ferty  (Uo.  App.)  784. 

A  memorandum  evidencing  the  sale  of  per- 
sonal property  is  sufficient,  with  regard  to  tbe 
description  m  the  subject-matter,  if  the  de- 
scription,  taken  together  with  be  facts  sur- 
rounding tbe  transacticm,  identifies  die  subject- 
matter.— Darnell  V.  Lafferty  (Mo.  App.)  784. 

Under  Rev.  St  1899.  8  3419  (Statute  of 
Frauds),  a  memorandum  evidencing  the  sale  of 
personal  property  must  contain  the  essential 
terms  of  the  contract,  expressed  with  such  cer- 
tainty that  it  may  be  understood  without  re- 
course to  parol  evidence. — Darnell  v.  Lafferty 
(Mo.  App.)  784. 

A  written  memorandum  of  a  sale  of  person- 
alty A«M  sufficiently  definite  as  to  time  and 

glace  of  delivery  to  satisfy  the  statute  of 
■auds. — Darnell  v.  Lafferty  (Mo.  App.)  784. 

A  memorandum  evidendng  the  sale  of  per- 
sonal property  is  sufficient  to  satisfy  the  stat- 
ute of  frauds,  though  it  does  not  state  the  time 
and  place  of  delivery. — ^Darnell  v.  Lafferty  (Mo. 

App.)  784. 

Where  a  contract  for  the  sale  of  cattle  fixed 
the  price  at  a  certain  amount  per  pound,  and 
made  no  other  stipulation  as  to  payment,  the 
price  was  payable  in  cash  at  the  time  and 
place  of  delivery.  —  Darnell  v.  Lafferty  (Mo. 
App.)  784. 

A  memorandum  evidencing  the  sale  of  per^ 
sonal  property  described  sa  ten  head  of  cows 
and  heifers  Is  snfficlently  definite  in  its  descrip- 
tion of  the  subject-matter  to  satisfy  the  stat- 
ute of  frauds.— Darnell  v.  Lafferty  (Ma  App.) 
784. 

Where  a  contract  for  tbe  sale  of  land  showed 
on  its  face  that  a  part  of  the  land  was  owned 
by  an  individual  and  part  by  a  certain  estate, 
but  did  not  describe  tbe  respective  parts  owned 
by  each,  the  contract  was  insufficient  to  com- 
ply with  Sayles'  Rev.  Civ.  St.  1897,  art.  2648 
(statute  of  frauds). — Morrison  v.  Hazzard  (Tex. 
Civ.  App.)  385. 

A  contract  for  the  sale  of  realty,  describing 
the  vendor  as  the  "estate  of  F."  did  not  suffi- 
ciently describe  the  vendor  to  comply  witb 
Sayles'  Bev.  Civ.  St  1897,  art  2543  (statute 
of  frauds). — Morrison  v.  Hazzard  (Tex.  Civ. 
App.)  385. 

FRAUDULENT  CONVEYANCES. 

By  bankrupt,  see  "Bankruptcy,"  S  2. 
Of  homestead,  see  "Homestead,"  §  6. 

t  1.   Transfers  and  transaetlons  luTaUd. 

Under  Const,  art.  9,  S  3,  judgment  creditor 
cannot  complain  of  a  conveyance  by  the  judg- 
ment debtor  of  his  homestead,  nor  reach  the 
property  so  conveyed  in  the  hands  of  the  pMBr 
fee.— Isbell  v.  Jones  (Ark.)  593. 


*  Point  annotated.  See  syllalras. 
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Where  th^  rrantee  has  knowledge  that  the 

grantor  intends  to  defraud  his  creditors^  the 
question  whether  consideration  was  paid  is 
not  material. — 'Wiggington  t.  Minter  (K7.) 
1082. 

Aa  under  Rev.  St.  Mo.  1899,  «  3616,  a  home- 
Btead  is  exempt  from  attachment  and  execution, 
a  conveyance  thereof  \)j  husband  to  wife  is 
not  fraudulent  as  to  his  creditors, — Reed  Bros. 
T.  Nicholson  (Mo.  Sup.)  71. 

A  deed  of  trust  held  not  within  Rev.  St  1809, 
I  3397,  avoiding  deeds  converiDg  chattels  to  the 
use  of  the  graator. — Hasbtoadc  t.  Rich  (Ho. 
App.)  13L 

A  deed  of  trust  ft«Id  not  void  as  to  creditors 
because  of  proTlslon  for  sale  of  real  estate  at 
request  of  mortgagor. — Hasbroack  t.  Rich  (Mo. 
App.)  131. 

I  ft.  Remedies  of  eredttan  KnA  pvrobaa- 
ers. 

*A  wife's  bare  statement  that  the  conveyance 
to  her  by  her  insolvent  husband  waa  in  con- 
sideration of  a  loan  made  years  before  Ji^d  in- 
sufficient to  prevent  the  conveyance  being  treat- 
ed  as  fraudulent — Waters  t.  Merrit  Pants  Co. 
(Ark.)  879. 

In  a  salt  to  set  aside  a  conveyance  as  fraudu- 
lent toward  creditors,  evidence  held  to  charge 
the  grantee  with  notice  of  the  grantor's  fraudu- 
lent purpose.— Brite  v.  Guy  (Ky.)  1069. 

A  conveyance  by  a  husband  in  failing  cir- 
cumstances to  his  wife  places  apoa  the  gran- 
tee the  burden  of  proving  the  good  faith  of 
the  transactlou. — Wigglngton  t.  Minter  (Ky.) 
1082. 

In  a  suit  to  set  aside  a  fraudulent  convey- 
ance, evidence  held  to  support  findings  that 
the  grantee  had  knowledge  of  the  fraudulent 
intent  of  the  grantor  and  that  no  considera- 
tion waa  paid.— Wigglngton  t.  Minter  (Ky.) 
1082. 

In  order  to  set  aside  a  deed  at  the  instance 
of  a  creditor,  the  proof  need  not  establish  fraud 
beyond  all  doubt. — ^Wiggington  v.  Minter  (Ky.) 
10S2. 

In  an  action  to  set  aside  a  conveyance  as 
fraudulent,  fraud  may  be  proved  by  circum- 
stantial evidence. — ^Wiggington  t.  Minter  (Ky.) 

lose. 

Question  as  to  whether  the  garnishee  held 
moneys  in  fraud  of  defendant's  creditors  Imld 
under  the  evidence  one  for  the  jax7. — ^White  T. 
Gibson  (Mo.  App.)  120. 

Where  there  was  evidence  of  conspiracy  be- 
tween defendant  and  the  gamldiee  to  defraud 

the  defendant's  creditors,  it  was  error  not  to 
permit  plaintiff  to  introduce  the  applicatioD 
of  defendant  to  be  discharged  in  banlu-uptcy. — 
White  V.  Gibson  (Mo.  App.)  120. 

On  an  issue  whether  a  transfer  by  an  insol- 
vent was  fraudulent,  evidence  that  shortly  be- 
fore the  transfer  the  insolvent  bad  transferred 
other  property  to  another  party  for  less  than 
it  was  worth  was  admifssible. — norstman  y. 
Little  (Tex.  Civ.  App.)  286. 

FREIGHT. 

Delay  In  shipment,  see  "Oanlen,"  |  h 

GAMING. 

See  "Lotteries.'* 

GARNISHMENT. 

See  ■'Attachment";  "Execution.** 


S  1*    ITAtitve  mmA  crevBAsa 

•Act  Feb.  27,  1867  (Laws  1866-67,  p.  157) 
S  2  (Kirby's  Dig.  S  3707),  relative  to  IsMiaDce 
of  gamiahmrat  to  another  county  from  a  circuit 
court  on  a  Justice's  Indgment  filed  therein,  held 
repealed  by  Act  18W.  entitled  "An  act  to  ivo- 
Tlde  the  procedure  in  Jndldal  gamlshment" 
Acts  1880,  p.  168.— St  Loals  &  8.  f.  &.  Co.  v. 
Bowman  (Ark.)  1088. 

Under  Kirby's  Dig.  H  3705.  4631-4633.  463i 
held,  a  writ  of  gami^Ument  may  issue  to  an- 
other county  from  a  circuit  coiut  on  a  joatioe'i 
judgment  filed  therein.— St  Louis  ft  8.  F.  B. 
Co.  V.  Bowman  (Ark.)  1083. 

I  8.   FanevB  amd  pmpartj  ambjeet  ts 
caralaluneat. 

A  creditor  held  entitled  to  reach  the  inKr«st 
of  a  tenant  iu  a  gathered  crop,  placed  in  tbe 
hands  of  the  landlord  as  secarfty  for  debts,  I9 
garnishment.— Qroe8be<^  t.  Eivuis  (Tte  Qv. 
App.)  889. 

GIFTS. 

Charitable  gifts,  see  "Charities.** 

To  wife,  see  "Husband  and  Wife,**  S  2. 

Transfer  taxeS)  see  "Taxation."  |  3. 

GOOD  FAITH. 

Of  purchaser,  aee  "Bills  and  NotM,"  |  ti 
'^sSas,"  I  4. 

GOVERNOR. 

Statute  authorizing  coDunutatkm  of  sentoice  as 
Invasion  of  pardoning  power,  see  **OoiMtUn* 
tional  Law,"^i  1. 

GRAND  JURY. 

See  Indictment  and  Infwtnatku.* 

GRANTS. 

Of  public  lands,  see  "PabUc  Lands." 

GUARANH. 

See  "Indemnity";  "Prtndpal  asd  SnretT.'* 
Acceptance  of  check  as  guaranty,  see  "Bi3s 

and  Notes,"  §  1. 
Beqnlrements  of  statute  of  fniada,  see  **Fna  :<>. 

Statote  of,"  6  1. 
Beview  of  findings,  see  "A^ieal  and 

ror."  I  21. 

I  1.   Dlsokuse  of  gwrmntar. 

Where  a  contract  of  guaran^  waa  cbanfeil 
without  the  guarantors'  knowledge,  that  tbe  ta- 
debtednesB  accrued  before  tbe  alteration  c&n- 
not  preclude  the  guarantors  from  insistiog  os 
tbalT  discharge. — John  A.  Tobnan  Oa,  t.  Hes- 
ter (Mo.  App.)  686. 


GUARDIAN  AND  WARa 


Joinder  of  causes  of  action  between,  ai 
tion."  t  8. 

LiaUlity  of  guardlaii  of  indigoDt  insane  penoa 
for  support  of  ward,  see  "Taupers,"  }  L 

I  1.   Onstady  and  ean  of  ward's  psF— 
and  estate. 

Under  Kirby's  Dig.  H  88M,  3806^  3808.  1 
guardian  Md  cbargeabb  with  Interest  becaoK 
of  his  faflure  to  make  a.  loan  of  Us  wanT* 
mon^.— Merrltt  T.  Wallace  (Art.)  876. 

I  8.  AeeonntinK  aaUl  sattlaMelst. 

A  guardian  must  introduce  evIdeMS  t»  aa»- 


*  Point  annotated.   See  iqrllnlras. 
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tain  the  challenged  Itenu  of  his  final  acconnt. — 
Merritt  r.  Wallace  (Ark.)  876. 

Under  Bey.  St.  1889,  |  S82d,  a  settlement 
made  hy  a  gnardiao,  without  filing  the  exhibit 
and  giving  the  notice  reQaired  br  statnte,  held 
not  a  final  settlement,  but  mereljr  to  have  the 
effect  of  an  annnal  settl«neat  as  prima  fade 
evidmce. — May  t.  May  (Mo.  Sap.)  75. 

The  final  settlement  of  a  guardian  stands  ap- 
on  the  same  footing  as  a  judgment,  and  is  con- 
rliisiTe  as  to  all  proper  sahjects  of  account  in- 
(.liided  and  InTolred. — May  t.  May  (Mo.  Sup.) 

75. 

HABEAS  CORPUS. 

i  1.  JwisdlotiOB.  iw«o«odlMBs,  tmA  n- 
Uef. 

On  habeas  corpus,  where  bail  Is  the  only  ques- 
tion, errors  of  the  tt^at  judge  in  rejecting  or 
udmitting  certain  facts  will  not  be  considered 
on  appeal — Six  parte  Parker  (Tex.  Cr.  App.) 
230. 

Where  a  petition  for  habeas  corpus  is  dis- 
missed, it  is  equiralent  to  a  refusal  to  grant 
the  writ,  and  the  remedy  is  by  aootfaer  applica- 
tion.— Ex  parte  Billups  (Tex.  Cr.  App.)  317. 

Where,  after  an  appeal  from  a  judgment  in 
habeas  corpus  admitting  appellant  to  bail,  he 

Stves  bond  and  is  liberated,  the  appeal  will  be 
Ismissed. — Ebc  parte  BImore  (Tex.  Ot.  App.) 
347. 

HABITUAL  DRUNKARDS. 

See  "Drunkards." 

HARMLESS  ERROR. 

Id  civil  actions,  see   "Appeal  and  Brror,"  H 
22-25. 

Id  criminal  prosecattoiiB,  see  "Ortalnal  Law," 
I  27. 

HEARING. 

By  arbitratan,  see  "Arbitration  and  Award," 
In  probate  proceedinga,  see  ."WUb,"  |  2. 

HEARSAY  EVIDENCE. 

In  dvil  actions,  see   "Evidence,"  |  & 

HEIRS. 

See    "Descent  and  Distribution.** 

HIGHWAYS. 

Sea    "Municipal  Corporations,"  H  7.  8. 

Accidents  at  railroad  erosaings,  see  **Rail- 
roads,"  t  6. 

Condemnation  proceedings,  see  "Eminent  Do- 
main," S  1. 

Duty  of  county  clerk  as  to  transmission  of 
trauscript  in  highway  proceedings,  see  "Cer- 
tiorari,''^ S  1. 

R«>strBinlng  opening  road,  see  "Injunction," 
i  1. 

I  1.  Establishment,  alteration,  and  dls- 
oontlnnanoe. 
Acta  24th  X^g.  ^jess.  Laws  ld»S,  p.  213,  c. 
132,  constituting  a  special  road  law  for  certain 
counties,  and  mcorporating  the  pnfvisions  of 
the  railroad  law  (amended  by  Acts  26th  Leg. 
Gen.  Laws  1899,  p.  105,  c.  70)  regulating  the 
condemnation  of  land,  is  as  to  the  condemnation 
ot  land  for  road  purposes  Inconsistent  with,  and 


repeals,  the  general  road  law. — ^Plowman  t. 
Dallas  County  (Tex.  Cir.  App.)  252. 

Provision  of  AcU  24th  Leg.  Sees.  Laws  18B5. 

f>.  213,  c.  132,  authoriziuff  the  condemnation  of 
and  for  a  road  la  certain  counties  in  accord- 
ance with  the  railroad  law,  held  mandatory. — 
Plowman  v.  Dallas  County  fTez.  Gir.  Aim.} 
ZS2. 

I  S.  Taxea,  asseanaemta,  and  work  am 
Uchwan. 

The  county  road  tax  Is,  when  collected,  a  fund 
beloncing  to  the  county,  which  should  be  paid 
into  the  county  treasury,  to  be  expended  nnder 
the  orders  of  the  county  court— City  ot  Tex- 
arkana  t.  Edwards  (Ark.)  862. 

Constitutional  amendment  No.  5,  and  Kirby's 
Dig.  M  7351,  7358,  relative  to  county  road  taxes 
and  their  expenditure,  construed. — City  of  Tex- 
arkftna  t.  Edwards  (ArkO  882. 

HOLOGRAPHIC  WILLS. 

See  "WUls^"  i  1. 

HOMESTEAD. 

See  "Exempti«»s." 

Conveyance    of    in    fraud    of  creditors,  see 
"Vrandulent  Conveyances,"  i  1. 

I  1>  Hatava,  aeqmlaltlon*  and  extent. 

Under  the  wpress  provisions  of  Kirby's  Dig. 
i  3002,  the  debtor's  right  of  homestead  is  not 
forfeited  by  his  omlssiou  to  claim  it  as  ex- 
empt bef^  sale  on  execution. — Isbell  T.  Jones 
(Ark.)  C9S. 

Where  legal  title  to  homestead  Is  in  wife,  she 
is  entitled  to  the  rents  and  profits  against  cred- 
itors of  husband. — Sharp  v.  Fitzhugh  (Ark.) 
929. 

The  fee  of  the  homestead  of  a  widow  is  liable 
to  sale,  subject  to  her  right,  by  order  of  the 

Erobate  court,  for  payment  of  debts  of  the 
usband. — Bobbins  v.  Boulware  (Mo.  Sup.)  674. 

Where  land  has  become  a  homestead  prior  to 
the  owner  executing  a  note  which  did  not  iu- 
etude  any  of  the  purchase  price  of  the  land, 
the  payee  eonld  acquire  no  Ifen  on  the  land  as 
security  for  the  note. — Sweet  t.  Lyon  (Tex. 
Ot.  App.)  384. 

A  judgment  creditor  of  husband  held  not  en- 
titled to  subject  to  lien  vendor's  lien  notes 

Siren  the  wife  on  sale  of  the  fa(»nestead. — 
[oward  v.  Mayher  (Tex.  av.  App.)  409. 

Homestead  rights  of  tenant  in  common  stated. 
—Griffin  T.  Harris  (Tex.  Civ.  App.)  433^. 

I  S.  Tranetev  or  Imovaabnuee. 

'Creditors  may  not  complain  of  the  convey- 
ance to  the  wife  of  the  homestead,  although  it 
is  bought  by  the  husband  with  his  own  funds. — 
Sharp  V.  B^tihngh  (Ark.)  829. 

Under  Bev.  St.  1899,  S  3617,  conferring  on  a 
homesteader  the  right  to  designate  and  choose 
the  part  of  the  land  which  shall  be  exempt 
from  execution  under  section  3616,  a  wife  is 
entitled  to  select  the  particular  part  ot  laud 
conveyed  to  her  by  her  husband,  to  the  value 
of  the  amount  of  exemption,  which  she  will 
retain  as  a  homestead. — Keed  Bros.  t.  Nichol- 
son (Mo.  Sup.)  71. 

Under  Bev.  St.  1899,  8  3616,  relating  to  home- 
stead exemptions,  where  land  is  subject  to  a 
mortgage,  the  homesteader  held  entitled  to  a 
homestead  to  the  amount  of  the  exemption  in 
what  remains  of  the  total  value  of  the  land 
after  the  mortgage  is  deducted. — Beed  Bros.  t. 
Xicholson  (Mo.  Sup.)  71. 


*  Pvlat  auatated.  flea  ayllabni. 


Digitized  by  Google 


1182 


SS  SOUTHWESTERN  SEPORTEB. 


The  purchaser  of  a  homestead  acquired  it  qh- 
affectcd  by  the  lieo  of  a  judgmeiit  aaainst  the 
|rantor. — Howard  t.  Mather  (Tex.  i3iT.  App-) 

Where  land  of  a  looatic  on  which  he  resided 
as  head  of  a  family  was  sold  to  pay  debts,  the 
qnestlon  as  to  whether  the  purchaser  acquired 
a  good  title  held  dependent  on  whether  the 
property  was  the  bomestend  of  the  lunatic  when 
It  was  sold. — Griffin  t.  Harris  (Tex.  UIt.  App.) 
403. 

Under  Const,  art.  1^  S  50,  the  county  court 
has  no  jurisdiction  to  sell  the  homestead  of  a 
lunatic  to  pay  the  ordinary  debts  of  the  estate, 
and  a  purchaser  thereunder  acquires  no  title. 
—Griffin  T.  Harris  (Tex.  OIt.  App.)  4m. 

I  8.   Bichts  of  nnlTlBK  hubaad,  wU%, 
onUdrea.  or  lulvs. 

In  partition,  the  fee-simple  interest  of  infants 
should  be  laid  off  with  respect  to  their  rights, 
given  by  Ky.  St.  19C@,  i  1707,  to  occupy  the 
homestead  of  their  deceased  father  daring  the^ 
mlnority^-Gampb^  T.  Asher  (Ey.)  1067. 

A  widow  with  no  minor  children  was  en- 
titled to  the  crops  growing  on  the  homestead 
at  the  time  of  the  hunb&nd's  death. — Mahoney 
V.  Nevins  (Mo.  Sup.)  731. 

I  4.    Aboudonmeiitf   walTeVi   or  fovfel- 
twe. 

*In  a  suit  to  restrain  a  levy  on  a  homestead, 
an  instruction  as  to  intent  to  abandon  Jield 
erroneous  as  a  charge  on  the  weight  of  evi- 
dence.— Lynch  v,  McGown  (Tex.  Civ.  App.) 
894. 


i  s. 


and    suforoemeBt  of 


Proteotion 
rishts. 

Under  Rev.  St.  1899,  8  3617,  where  an  exe- 
cution is  levied  on  a  homestead,  the  sale  is 
void  unless  the  homesteader  is  given  a  right  to 
make  his  selection. — Kessner  v.  Phillips  (Mo. 
Snp.)  66. 

In  a  proceeding  in  equity  to  set  aside  a  con- 
veyance of  land  by  a  nusband  to  bis  wife  as 
frandulent  to  creditors,  powers  of  court  in 

respect  to  finding  and  decree,  where  the  land 
is  occupied  as  a  homestead,  defined. — ^Reed 
Bros.  V.  NicholaoD  (Mo.  Sup.)  71. 

Even  courts  of  equity  are  bound  by  the  home- 
stead laws  of  the  state,  and  cannot,  in  proceed- 
ings to  enforce  a  judgment,  order  the  home- 
stead interest  paid  to  the  debtor  in  cash  in- 
stead of  allowing  him  to  designate  the  partic- 
ular piece  of  the  land  he  will  hold  as  such 
homestead. — Reed  Bros.  v.  Nicholson  (Mo. 
Sup.)  71. 

In  a  proceeding  to  set  aside  a  conveyance  of 

land  by  a  husband  to  his  wife  as  fraudulent 
to  creditors,  evidence  examined,  and  held  in- 
sufficient to  show  a  reduction  by  the  husband 
to  his  podsession  of  the  wife's  money  inTested 
by  him  in  the  land,  so  as  to  entitle  him  to  sudi 
money  under  the  rules  of  the  common  law. — 
Reed  Bros.  v.  Nicholson  (Mo.  Sup.)  71. 

Under  Rev.  St.  1899.  S  3617,  relating  to 
homestead  exemptions,  a  sherifFs  sale  of  land 
subject  to  a  homestead,  without  compliance 
with  the  statute,  is  void. — Reed  Bros.  T.  Nich- 
olson (Mo.  Sup.)  71. 

Whether  land  subject  to  a  mortgage  exceeds 
in  value  the  $1,500  homestead  exeinpUon  over 
and  above  the  mortgage  can  only  be  ascertain- 
ed by  commissioners  appointed  to  value  the 
land,  as  the  statutes  do  not  confer  power  on 
the  court — even  on  a  court  of  equity — to  de- 
termine the  question. — Reed  Bros.  v.  NicholB<m 
(Mo.  Sap.)  71. 

In  proceedings  to  enforce  a  judgment,  the  set- 
ting apart  of  a  homestead  in  kind  held  possible 


under  the  facts. — Reed  Bros.  t.  Kldiolson  (Mo. 
Sup.)  71. 

A  party  held  not  entitled  to  claim  a  home- 
stead right  without  pleading  it. — Sweet  v.  Ljoo 
(Tex.  Civ.  App.)  384. 

Where  land  of  a  lunatic  was  sold,  the  fact 
that  the  court  required  the  guardian  to  place 
the  land  on  the  inventory,  as  required  by  Rer. 
St  1805,  art  1965,  and  faUed  to  set  it  aside 
as  a  homestead,  as  required  by  article  2040,  did 
not  waive  the  homestead  nemptlon. — Qriffin  v. 
Harris  (Tex.  Cttv.  App.)  488. 

HOMICIDE 

Admissions  by  accused,  see    "Criminal  Iaw." 
I  9. 

Competency  of  jurors,  see    "Jury,"  i  8. 
Com^tency  of  witnesses,. see   "WitnesseB|,"  f  L 
Credibility,  impeachment  and  contradiction  of 

witnesses,  see    "Witnesses,"  I  8. 
Documentary  evidence,  see    "CMminal  Imw." 

S  10. 

Evidence  of  character  of  accused,  see  "Criminal 
Law,"  S  8. 

Evidence  ot  similar   offenses,   see  "Oimina] 
Law."  I  a 

Examination  of  witnesses,   see  "WitneaBes." 

8  2.  ^ 
Hearsay,  see  "Criminal  Law,"  (  9. 
Indictment  In  general,  see  "Indictment  and  In- 
formation," S  2. 
Instructioiis  in  general,  see    "Criminal  Low." 
§  17. 

Opinion  evidence,  see  "Criminal  Law,"  |  11. 
Questions  presented  for  review,  see  "Crimiiul 

Law,"  i  24 
Relevancy  of   evidence   and   res   gestae,  se^ 

**Grinunal  Law,"  S  7. 
Review  In  general,  see   "Criminal  Law,**  |  3>i. 

i  I.    The  homiolde. 

Pocket  knives  are  not  per  se  deadly  weap- 
ons.—Craiger  V.  State  (Tex.  Cr.  App.)  20& 

The  bare  fact  that  a  wound  inflicted  by  i 
weapon  produced  death  is  not  condusiTe  that 
it  was  a  deadly  weapon. — Craicer  r.  Scats 
(Tex.  Or.  App.)  208. 

I  S.  Mnrdev. 

Bobbers  held  not  guilty  of  homicide,  wb«v 
the  person  they  rob,  shooting  at  them  in  a^:f- 
defense,  kills  a  third  Tf«noa. — Cmnmonwealth 
V.  Moore  (Ky.)  1085. 

The  fact  that  a  participant  in  a  homicide 
flees  from  the  scene  thereof  before  the  fata! 
shot  is  fired  held  not  to  reliere  him  from  crim- 
inal respondUllty. — State  t.  Ftwsha  (Mo.  Sop. 

748. 

I  3.  Muslancliter. 

The  provocation  that  wlD  tednce  a  bomicid' 
to  manslanghter  must  arise  at  the  time  of  tin- 
killing,— C^e  T.  State  (Tex.  Or.  App.)  S41. 

A  husband  Is  entitled  to  die  cnrtody  of  bis 
wife  and  to  nse  force  against  ber  fatber  xo 

obtain  custody  of  her,  and  Is  guilty  of  ma-:i- 
slaughter  only,  on  killing  the  father  while  ntt-ier 
excitement  growing  out  of  the  difficulty. — Ooie 
V.  State  (Tex.  Or.  App.)  S41. 

•Homicide  held  not  manslaughter  wben  de- 
fendant had  cooling  time  titter  weTknw  allo- 
cation.—Franks  T.  State  ^ex.  Or.  Ap^)  933 

{  4.  AsMvlt  wltk  latomt  to  Un. 

Without  a  specific  intent  to  kill  there  can  be 
no  assault  with  intent  to  murder. — ^Beyea  v. 
State  (Tex.  Or.  App.)  246. 

{  B.   Exonsablo  or  JwstlAaUo  konsloide. 

To  render  one  guilty  uf  pruvukiog  a  il.:^- 
cutty,  he  must  be  shows  to  have  used  some  l&i.- 


*  Point  aasotatod.  Be*  syllnbna. 
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Kuage  or  done  some  act  with  that  intent. — Gar- 
za T.  State  (Tex.  Or.  App.)  231. 

To  render  one  gnilty  of  provoking  a  diffi- 
ciilt7,  it  must  be  shown  that  he  did  some  act 
at  tht  time  calculated  to  hare  that  effect. — 
Pedro  T.  State  (Tex.  Or.  App.)  233. 

Law  of  self-defense  m  applied  to  one  accnsed 
of  aBsanlt  with  Intent  to  commit  murder  held 
not  applicable  to  accQsed  personally,  so  that 
accused's  right  of  aelf-defense  wonld  be  same 
as  that  of  person  in  whose  defense  he  was  act- 
ing.—Martinez  V.  State  <Tex.  Or.  App.)  231. 

A  hnsband  held  entitled  to  the  cnstod;  of  his 
wife  and  to  the  right  of  self-defense  on  danger 
to  his  life  arising  out  of  his  efforts  to  secure 
her  custody  from  her  father. — Cole  r.  State 
(Tex.  Or.  App.)  Ml. 

*Mere  pursuit  of  a  person  with  intent  to 
bring  on  a  difflcalty  held  not  to  deprive  pur- 
suer of  right  of  self-defense. — Franks  t.  State 
iTex.  Or.  App.)  923. 

I  e.   Imdletmemt  rad  InfonutleB. 

An  indictment  for  murder  held  not  defective, 
because  the  word  "willingly"  was  used  there- 
in, instead  of  'ViUfuIly/'— Daniels  v.  SUte 
(Ark.)  844. 

Information  in  homicide  held  to  have  suf- 
ficiently charged  defendants  with  having  in- 
flicted the  wound  upon  deceased  from  which 
he  died.— State  v.  Bailey  (Mo.  Sup.)  733. 

§  7.  ETldeaoe— AdmisalblUty  Im  seBwaL 

*In  a  prosecution  for  murder  by  shooting  with 
a  pistol,  it  was  improper  to  ask  a  witness 
whether  defendant  was  in  the  b^t  of  carrying 
a  pistol  or  had  that  reputation. — Newman  v. 
Commonwealth  (Ky.)  1089. 

On  a  prosecution  for  the  murder  of  defend- 
ant's husband,  held  proper  to  admit  evidence  of 
a  conversation  by  a  witness  with  defendant  a 
short  time  before  the  homicide. — State  v.  Cuni- 
raings  (Mo.  Sup.)  706. 

In  homicide,  statement  of  defendant  held 
competent  to  show  motive  and  intent. — State 
V.  Bailey  (Mo.  Sup.)  733. 

In  homicide,  held  not  error  to  exclude  cer- 
tain testimony  as  to  whether  defendant  insti- 
gated  the  principal  actor  to  commit  the  crime. 
—State  V.  Forsha  (Mo.  Sup.)  740. 

In  a  prosecution  for  murder,  the  rifle  with 
which  defendant  killed  deceased  Is  admissible 
in  evidence. — Long  t.  State  (Tex.  Gr.  App.) 
208. 

In  a  prosecution  for  murder,  eviden'ce  that 
defendant  did  not  Indorse  the  religious  views 
of  deceased  was  competent  on  the  question  of 
motive. — Long  t.  State  (Tex.  Or.  App.)  203. 

In  a  prosecution  for  murder,  a  note  written 
by  defendant  to  deceased  three  days  before  the 
killing,  warning  him  to  keep  his  stock  out  of 
defendant's  pasture,  held  admlasibie^ — Long  v. 
State  (Tex.  Cr.  App.)  203. 

In  a  prosecution  for  murder,  evidence  of 
certain  tiireats  by  defendant  against  deceased 
held  admissible. — 'Long  v.  State  (Tex.  Cr.  App.) 
203. 

In  a  prosecution  for  murder,  certain  evidence 
AS  to  threats  made  by  defendant  a  year  be- 
fore Uie  homicide  held  admissible  as  original 
ns  well  as  impeaching  testimony. — ^Long  v. 
State  (Tex.  Cr.  App.)  208. 

In  a  prosecution  for  murder,  held  error  to 
exclude  testimony  by  accused  that  deceased's 
relations  with  his  children  were  friendly,  to 
show  that  deceased  could  procure  the  children 
to  carnr  a  note  to  his  wife. — Upton  t.  State 
(Tex.  Gr.  App.)  212. 


In  a  prosecution  for  murder,  evidence  held 
inadmissible  that  a  pistol  used  by  deceased  in 
the  conflict  was  unloaded,  which  fact  was.  not 
known  to  accnsed. — Roberts  v.  State  (Tex.  Cr. 
App.)  221. 

In  a  prosecution  for  murder,  where  the  diffi- 
culty arose  from  a  report  imputed  to  accused, 
it  was  error  to  exclude  evidence  hj  accused 
that  he  did  not  start  the  report — Roberts  v. 
SUte  (Tex.  Cr.  App.)  221. 

On  a  prosecution  for  murder  alleged  to  have 
been  committed  for  the  purpose  of  procuring 
decedent's  money,  certain  evidence  held  admis- 
sible in  behalf  of  defendant  as  tending  to  show 
that  another  committed  the  crime. — Johnson  t. 
State  (Tex.  Gr.  App.)  223. 

In  a  prosecution  tor  murder,  certain  evidence 
held  not  to  raise  the  issue  of  manslaughter, 
and  inadmissible. — Coleman  t.  State  (Tex.  Gr. 
App.)  238. 

In  s  prosecQtlon  for  mnrder,  htUd  not  error 
to  permit  a  witness  to  testify  to  a  statement 

of  defendant,  when  counidered  In  connection 
with  the  court's  explanation  in  the  bill  of  ex- 
ceptions.—Hall  V.  State  (Tex.  Cr.  App.)  244. 

A  defendant  on  trial  for  murder  relying  ou 
self-defense  held  entitled  to  prove  acta  tend- 
ing to  show  tiie  desperate  character  of  decedent. 
—Cole  r.  State  (Tex.  Gr.  App.)  841. 

On  a  trial  for  homicide,  the  admission  of 
evidoice  of  blood  on  the  ground  where  the  homi- 
cide occurred  and  of  the  wounds  of  decedent 
held  not  error. — Cole  t.  State  (Tex.  O.  App.) 

341. 

On  a  trial  for  murder,  the  exclusion  of  evi- 
dence as  to  what  defendant  had  stated  about 
Ills  family  troubles  held  error. — Cole  t.  State 
(Tex.  Or.  App.)  841. 

On  the  trial  of  defendant  for  the  murder  of 
his  father-in-law,  letters  written  by  defendant 
to  his  wife  held  admissible. — Cole  v.  State  (Tex. 
Or.  App.)  341. 

On  a  trial  for  homicide,  certain  evidence  re- 
lating to  decedent's  physical  condition  held  im- 
proper.—Cole  T.  State  (Tex.  Cr.  App.)  341. 

In  a  prosecution  for  murder,  evidence  that  a 
short  time  before  deceased  was  killed  be  was 
drunk  and  quarrelsome  held  admissible,  if  de- 
fendant had  knowledge  of  these  facts. — Crow 

V.  State  (Tex.  Cr.  App.)  814. 

§  8.    Dying  declarations. 

On  prosecution  tor  homicide,  dying  declara- 
tions of  deceased  Aeld  admissible^  —  State  v. 
Craig  (Mo.  Sup.)  641. 

In  a  prosecution  for  mnrder,  Aeld  not  error  to 
admit  oral  evidence  of  a  dying  declaration  of 
deceased,  objected  to  on  the  ground  that  a  dy- 
ing declaration  had  been  taken  in  writing. — 
Long  V.  State  (Tex.  Cr.  App.)  203. 

In  a  prosecution  for  murder,  a  statement  by 
deceased  to  his  physician  the  morning  after 
the  shooting  held  admissible  as  a  part  of  the 
predicate  for  the  introduction  of  a  dying  dec- 
laration.—Long  V.  State  (Tex.  Or.  App.)  203. 

Sufficient  predicate  held  laid  for  the  admis- 
sion of  dying  declarations. — ^Roberts  T.  State 
(Tex.  Or.  App.)  221. 

1  9.    WeisM  and  anffiolenoy. 

Evidence  held  to  support  a  conviction  for 
murder  in  the  second  degree. — Daniels  v.  State 
(Ark.)  844. 

On  a  prosecution  for  murder,  evidence  con- 
sidered, and.  held  sufficient  to  corroborate  the 
testimony  of  an  accompllca— Ghancdlor  t. 
State  (Ark.)  880. 
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Evidence  held  sufficient  to  snstaiu  a  convic- 
tion of  murder  in  the  first  degree. — Moore  T. 
Stats  (Ark.)  046;  Qo\ey  t.  Same  (Arfa.)  952. 

In  a  urosecutioc  for  aBsault  with  Intent  to 
kill,  eTideoce  held  suffioient  to  show  that  de- 
fendants were  guilty  of  asgraTated  assaiilt. 

— Hinaon  v.  State  (Ark.)  &47. 

Evidence  on  trial  for  murder  held  to  show 
that  the  death  of  decedent  resulted  from  the 
act  of  defendant— Casteel  v.  State  (Ark.)  1004. 

Id  a  prosecution  for  murder,  evidence  held 
saffideot  to  support  a  conviction. — Newman  v. 
Oommonwealth  (Ky.)  1068. 

On  prosecation  for  murder,  eridence  held  to 
identinr  defendant  as  murderer. — Stats  T.  Ben- 
sack  (Mo.  Sup.)  21. 

On  a  prosecution  for  murder,  evidence  held 
to  establish  the  corpus  delicti  .—State  v.  Heu- 
sack  (Mo.  Sup.)  21. 

On  a  prosecution  for  murder,  evidence  con- 
^dered,  and  held  saffldent  to  warrant  a  con- 
viction of  that  crime  in  die  second  degree. — 
State  T.  Gnmmings  (Mo.  Sup.)  706. 

Stridence  iheld  not  to  show  an  auanlt  with 
intent  to  mnrder. — ^Beyes  t.  State  (Tex.  Or. 
App.)  246. 

ilO.  Trial. 

Under  Kirby's  Dig.  S3  1765,  2887,  held,  on  a 
prosecution  for  murder,  that  an  instruction  that 
matters  of  mitigation  must  be  ahown  by  a 
preponderance  of  the  evidence  was  erroneous. — 
Cogbum  T.  State  (Ark.)  822. 

In  a  prosecution  for  homicide,  an  instruction 
that  deceased  had  a  right  to  draw  bis  gun, 
nnd  if  defendant  pressed  him  he  would  have  a 
right  to  use  iLheld  proper. — ^Williams  v.  United 
States  (Ind.  T.)  S34. 

*0n  a  trial  for  homicide,  an  mstractitm  held 
to  give  defendant  the  same  right  to  defend  his 
brother  as  himself. — ^McQueen  t.  Onnmonwealtji 
(Ky.)  1047. 

On  a  trial  for  voluntary  manslaughter,  the 
faflnre  to  charge  with  respect  to  defaiaanfs 
testimony  held  reversible  error.— French  t. 
Commonwealth  (Ky.)  1070. 

Where  an  Indictment  only  charged  murder 
in  the  second  degree,  the  court  was  not  called 
on  to  charge  on  murder  in  the  first  degree. — 
State  V.  Cummfngs  {Mo.  Sap.)  706. 

In  homicide,  charge  held  a  correct  statement 
of  law  of  provoking  the  difflcolty. — State  v. 
Bailey  (Mo.  Sup.)  7^. 

In  homicide,  charge  on  provocation  of  diffi- 
culty held  not  open  to  the  objection  of  uredicat- 
inga  "felonious  intent  upon  condition.'^' — State 
vTBalley  (Mo.  Sop.)  733. 

In  homirtde,  Instnictions  on  self-defense  and 
on  proTOliiiw  the  dililculty  held  not  in  conflict 
—State  V.  Bailey  (Mo.  Sup.)  788. 

In  homicide,  instmction  on  manslaughter, 
hypothesized  on  a  petty  difficulty  instigated  by 
defendant  end  a  subsequent  killing  in  self- 
defease,  held  properly  refused. — State  t.  Bailey 

(Mo.  Sup.)  733. 

The  terms  "self-defense"  and  "bring  on  diffi- 
culty," as  used  io  the  law  of  homicide,  are  self- 
explauatory,  and  need  not  be  specifically  defin- 
ed in  instructions. — State  v.  Bailey  (Mo.  Sup.) 
733. 

On  prosecution  for  homicide,  defendant  held 
entitled  to  have  Pen.  CTode,  art.  717,  relating 
to  the  means  by  which  the  homicide  was  com- 
mitted, given  in  the  charge. — Oaiger  t.  State 
(Tel.  Cr.  App.)  208. 

Defendant  on  prosecution  for  homicide  Aeld 
entitled  to  a  charge  the  converse  of  one  limit- 


ing right  of  self-defense  with  provoking  dtfE- 
culty.— Craiger  v.  State  (Tex.  O.  Ah».)  206. 

On  prosecution  for  homicide,  defendant  htU 
entitled  to  charge  as  to  previons  threats  by  de- 
ceased to  injnre  defendant;  under  Pen.  Cods 
1S95,  art.  713.— Armswortfay  t.  State  (ISbx.  Cr. 

App.)  215. 

Defendant  on  prosecntion  for  homicide  kfU 
entitled  to  have  Pen.  Code  180S,  arts,  ffiil.  65S. 
relating  to  the  cause  of  death,  charged. — ^Arms- 
worthy  V.  State  (Tex.  Or.  App.)  215. 

On  a  prosecution  for  homicide,  evidence  hdd 
to  raise  the  issue  of  self-defense. — Annsworthy 
V.  Sute  (Tex.  Cr.  App.)  215. 

On  prosecntlDn  for  homldde,  eridence  Arid  to 
entitle  defendant  to  charge  on  aggraTated  as- 
sault.— Armsworthy  t.  State  CTex.  C^.  App.^ 
215. 

On  a  prosecution  for  homicide,  evidence  held 
to  entitle  defendant  to  charge  on  manslanchtcr. 
—Armsworthy  v.  State  (Tex.  Or.  App.)  215. 

In  a  prosecntion  for  murder,  evidence  hM 
not  to  suggest  the  issue  of  provoking  the  dif- 
ficulty on  the  part  of  accused. — ^Bobwte  t. 
State  (Tex.  Cr.  App.)  221. 

In  a  prosecution  for  murder,  the  evidence 
held  to  warrant  a  charge  with  reference  to  self- 
defense.— Roberts  V.  State  (Tex.  Or.  App.)  221. 

Evidence  on  a  prosecntion  for  mnrder  AeU  to 
require  the  submission  to  the  jury  of  the  lasoe 
of  murder  In  the  second  degree. — JtdiBsoa 
State  (Tex.  Cr.  App.)  223. 

Evidence  on  prosecution  for  assault  with  io- 
tent  to  murder  held  to  require  a  charge  that, 
if  defendant's  friend.  In  whose  b^alf  defend- 
ant interfered,  bad  no  intention  of  prvwokiBg 
difficulty,  and  did  no  act  to  bring  it  on.  bis 
friend's  right  of  self-defense  was  compM*.— 
Garxa  v.  State  (Tex.  Cr.  App.)  231. 

Defendant,  on  prosecntion  for  assaolt  with 
intent  to  mnrder,  held  not  entitled  to  a  Aarge 
on  self-defense,  but  to  a  ehaige  confined  to  af- 
flnunce  of  his  right  to  inteneire  Id  bdialf  of 
his  frlend^-Garaa  v.  Suts  C^vx.  Or.  App^)  231. 

Evidence  on  prosecution  fw  assaalt  with  ^ 
tent  to  murder  Acid  to  Justify  diarse  on  pro- 
voking difficulty.— Oaxsa  t.  State  CTez.  Cr. 

App.)  231. 

In  a  prosecntion  for  murder,  a  ebane  held 
not  erroneous  as  limiting  defendant's  rq^t  of 
self-defense.— Coleman  v.  8UU  (Teic  O.  A«p.) 

238. 

In  a  prosecution  for  murder,  an  InatractiMi 
that,  when  danger  of  death  or  soions  bodily 
injury  ceases,  the  right  to  kill  ceases  with  It 
was  correct  and  not  erroneooa  aa  Umltinc  de- 
fendant's right  to  act  on  apparentdangw. — 
Coleman  t.  State  (Tex.  Cr.  App.)  238. 

In  a  prosecution  for  mord«,  an  inatrnction 

that,  when  danger  of  death  or  serious  bodily 
injury  ceases,  the  right  to  kill  ceases  with  it. 
held  applicable.— Coleman  v.  State  (Tex.  Cr. 
App.)  288. 

In  a  inosecution  for  mnrder,  a  charge  on 
self-defense  held  not  Hrooeous  as  eliminatuc 
the  appearance  of  danger. — Coleman  t.  State 

(Tex.  Cr.  App.)  23a 

In  a  prosecution  for  murder,  an  ioetractioB 
as  to  threats  held  not  erroneous.- — Coleman  v. 
State  (Tex.  Cr.  App.)  238. 

On  a  prosecution  for  assault  with  intent  to 
murder,  Aeld  the  duty  of  the  court  to  hare  In- 
structed on  a  leaser  d^ree  of  the  offense. — 
Jackson  v.  State  (Tex.  Cr.  App.)  239. 

On  a  prosecution  for  assault  with  intent  to 
murder,  held  that  the  conrt  sboold  hav*  in- 
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atracted  noder  the  eTideace  on  aggravated  aa- 
sault.~Jack8<m  t.  State  (Tex.  GrT  App.)  239. 

A  charge  on  dm]^  aaaanlt  AoM  required  un- 
der the  evidence  on  a  trial  for  assault  with 
inteut  to  murder.— Reyes  t.  State  (Tex.  Or. 

App.)  245. 

Evideuce  held  not  eofficieot  to  require  submls- 
sion  to  the  Jury  of  tlie  isBues  of  maDBlanghter 
and  self-defense. — FrankUn  t.  State  (Tex.  Or. 
App.)  857. 

In  a  prosecution  for  murder,  certain  evidence 
held  not  to  justify  a  charge  on  provoking  the 
difficulty.— Crow  v.  SUte  (Tex.  Cr.  App.)  814. 

In  a  prosecution  for  murder,  facts  held  in- 
sufficient to  justiQr  the  qualification  of  a  charge 
on  self-defense.— Grow  t.  State  (Tex.  Or.  App.) 
814. 

f  1 1.  Apveal  bmA  error. 

In  a  prosecution  for  murder,  admission  in 
evidence  of  the  bloody  clothing  of  deceased 
held  not  cause  for  reveraal. — ^Long  t.  State 
(Tex.  Or.  App.)  203. 

HOSPITALS. 

Kallroad  hospital  association  held  a  dlstlDct 
corporation  from  the  railroad,  and  the  latter 
was  not  liable  for  the  negligence  of  the  for- 
mer's physicians  in  treating  a  railroad  em- 
ployfi. — ^Illinois  Oent  B.  Co.  t.  Buchanan  (Ky.) 
312. 

HOUSEBREAKING. 

See  "BnrglaEy." 

HUSBAND  AND  WIFE. 

See  "Divorce." 

Action  by  wife  for  wrongful  death  of  husband, 

see  "Death,"  i  1. 
Appointment  of  receiver  in  suit  to  cancel  deed 

of  trust  of   wife's   separate   property,  see 

"Keceivers." 
Competency  as  witnesses,  see  "Witnesses,**  8  !• 
Conveyance    of    wife's    separate    estate,  see 

"Deeds,"  S  1. 
Excessive  images  for  injuries   to   wife,  see 

'•Damages,"  I  4. 
Fraudulent  conveyances  between,  see  "Fraudu- 
lent Conveyances,"  {  2. 
Hearsay  on  issue  of  ownership  of  property  as 

between  husband  and  wife,  see  "Evidence," 
J  6. 

Husband  as  trustee  of  wife,  see  "Trusts,"  §  2. 

Interest  on  judgment  in  favor  of  trustee  in 
bankruptcy  for  community  funds  invested  in 
Improvements  on  wife's  separate  property,  see 
•'Interest*'  {  1. 

Measure  at  damages  for  Injury  to  married 
woman,  see  "Damages,"  |  8. 

Rights  of  survivor,  see  "Descent  and  Distri- 
bution," {  1;    "Homestead,"  S  S. 

Bights  of  trustee  In  bankruptcy  as  to  commu- 
nlt7  prc^erty,  see    "Bankruptcy/*  {  2. 

I  1.  MvtBAl  rlgkta,  drnttea.  and  llablU- 
ties. 

The  children  of  a  husband  and  wife,  to  whom 
land  had  been  conveyed,  take  on  the  wife's 
death  a  half  interest  in  the  land,  and  share  with 
the  husband's  children  by  a  second  wife  on  his 
dealh  in  the  other  half. — Campbell  t.  Asher 
iKy.)  1067. 

i  2.  OonTeyamoes,  wmtnMts*  and  othwr 
trABsaotlons  between  Imsband 
and  wife. 

*Where  a  husband  advances  money  to  pay 
for  land,  title  to  which  is  taken  in  his  wife's 


name,  it  will  be  presumed  that  such  advance- 
ments constitute  a  gift — 0*Halr  t.  O'HaIr 
(Ark.)  946. 

In  an  action  by  a  mother-in-law  agalust  the 
surviving  husband  to  recover  personaT  property 
owned  by  the  wife^  evidrace  Mid  to  support  a 
finding  that  the  husband  had  acquired  die 
property  by  gift  from  the  wife,— ^3arter  T. 
Reeves  (Ark.)  876. 

{  3.   Wife*s  separate  estate. 

•Wife's  property  held  not  liable  to  creditors 
of  the  husband  for  enhancement  of  value  by 
labor  of  the  husband. — Sharp  v,  Fitzhugh  (Ark.) 
929. 

A  wife,  who  merely  signs  notes  of  her  hnan 
band  as  his  surety,  does  not  charge  ha  separate 
estate.— Bowron  v.  Curd  (Ky.)  1106. 

A  conveyance  of  real  estate  by  a  husband 
to  his  wife  makes  the  land  conveyed  her  sep- 
arate estate.  Irrespective  of  whether  the  deed 
specifically  so  declares. — Jones  t.  Humphreys 
(Tex.  Civ.  App.)  403. 

The  separate  property  of  a  wife  cannot  be 
sold  to  reimburse  the  community  estate  for 
improvements  made  ont  of  community  funds. 
— Collins  T.  Bryan  (Tex.  Ctv.  App.)  432. 

A  wife  who  had  joined  in  deed  of  trust  on 
her  separate  property  held,  as  to  certain  por- 
tions of  the  debt,  not  rdeased,  uader  Sayles' 
Ann.  Civ.  St  1897,  art.  2870.  by  the  husband's 
extension. — De  Barrera  t.  Frost  CTex.  OIt. 
App.)  476, 

The  insolvency  of  a  husband  does  not  affect 
the  rule  that  a  contract  or  extension  of  his 
debt,  not  participated  in  by  the  wife,  dischar- 
ges her  property  which  stands  as  surety  for 
the  debt— De  Barrera  t.  Frost  (Tejc.  Civ.  App.) 
476. 

Certain  provisions  in  a  deed  of  trust  given 
by  a  husband  and  wife  on  her  separate  property 
to  secure  his  debt  held  not  to  have  authoirised 
him  to  make  extensions  so  as  to  deprive  her 
of  any  rights  she  might  have  by  reason  of  an 
extension  not  participated  in  by  her. — De  Bar- 
rera T.  Frost  (Tex.  Oiv.  App.)  476. 

A  husband  has  no  authority  to  extend  any 
indebtedness  secured  by  a  mortgage  on  the 
wife's  separate  property. — ^De  Barrera  t.  Frost 
(Tex.  Civ.  App.r47d. 

I  4.  Aetions. 

Burden  held  on  the  wife  to  show,  as  against 
creditors  of  the  husband,  that  funds  used  in 
purchasea  and  inratments  were  not  furnished 
by  the  husband.- Sharp  v.  Fitshugh  (Ark.)  928. 

A  husband  may  recover  damages  for  breach 
of  a  contract  made  with  him  for  the  erection 
of  buildings  on  his  wife's  land. — Simons  T. 
Wittmann  (Mo.  App.)  781. 

i  5.    Contunnlty  property. 

No  presumption  arises  that  improvements 
erected  by  a  husband  out  of  commnnit;  funds 
on  land  which  is  the  separate  property  of  his 
wife  are  a  gift.  In  the  absence  of  evidence  to 
show  such  intention. — Collins  v.  Bryan  (Tex. 
Civ.  App.)  432. 

In  a  suit  by  a  wife  to  cancel  a  deed  of  trust 
given  by  her  and  her  husband  on  her  separate 
property  to  secure  his  debt,  the  authorizing  of 
a  receiver  to  rent  the  property  and  collect  the 
rents  held  not  erroneous. — DeBuraera  t.  Frost 
(Tex.  Civ.  App.)  476. 

IDENTIFICATION. 
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Of  defendant  on  prosecution  for  burglary,  we 

"Burglary,"  §  1. 
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IMPAIRING  OBLIGATION  OF  CON- 
TRACT. 

Sm  **Ooiutitational  Iaw,"  |  % 

IMPEACHMENT. 

Of  ncord,  we  "Appeal  and  Brror,'*  I  11. 
Of  witness,  aee  *'Witiieases."  |  & 

IMPLIED  WARRANTY. 

See  "Sales,"  {& 

IMPRISONMENT. 

See  "Bail" 

Habeu  oorpfo^  see   "Habew  Omptu.* 

IMPROVEMENTS. 

Uens,  see  "Afochanlos*  Llene." 

Pabllc  improTements,  see   "Mnnielpal  Oi»p(»a- 

tlOOB,"  f  5. 

Btglit  of  poichaaen  at  void  partition  sale  to 
compansstltm  for,  see  "Partition,**  |  1 

IMPUTED  NEGLIGENCE. 

8m  ■■MwUfOBoe,''  S  8. 

INADEQUATE  DAMAGES. 

Set  "Damagfl^**  |  4 

INCOMPETENT  PERSONS. 

See  "Insane  Persona." 


See 


INCORPORATION. 

'Gorporations,"  |  1. 


INCUMBRANCES. 

Ob  homestead,  see   "Homestead,*'  |  2. 

INDEMNITY. 

See  "Ooarantr" ;   "Principal  and  Surety.** 
Indemnity  mortgage,  see    "MortKages/'  |  1. 
In  action  on  lost  InstromMit,  aee    "Lost  In- 

stmments." 
To  BuretT,  see  "Principal  and  Sorety,"  |  4. 

An  action  held  maintainable  on  e  contract 
of  indemnity  on  the  facts  showing  the  anatain- 
ing  of  a  loaa  on  the  part  of  the  Indamnltee. — 
Bonta  T.  Harrey  (Ey.)  1078. 

INDEPENDENT  CONTRACTORS. 

UabilltT  of  building  and  loan  afleociation  ftir 
negligence  of  building  ctmtractor,  see  "BoUd' 
ing  and  Loan  Aaeoeiatlonfc" 

INDIANS. 

.  Act  Oong.  July  1,  1902,  e.  1862,  H  81-88,  82 
Stat.  8M-^48,  prorfdins  for  the  eetabUshmmt 
of  a  Ohoctaw  and  Chickasaw  dtlxenshlp  court 
•2  the  Indian  Territory,  etc^  held  conatitiitlonaL 
—Wallace  t.  Adams  ifiid.  T.)  806. 

INDICTMENT  AND  INFORMATION. 

Pramtation  ^  objections  f or  ^post  of  le- 


Tiew,  see  "Criminal  Law,"  I 


At  parMoiilar  qflmeib 

See  "Araon":  ••Bandary,"  J  1:  "Vmlm  Pre- 
tenaeT;  "ForgeryT^  "Homldde,"  S  6: 
"Laicwy."  1  2;   "Bape,"  I  2;  "BobbatT-" 

EktabUaUns  or  kaspinf  lottoy,  see  "Lottaciea," 
I  !• 

I  1.  FlUas  and  f»nul  nqwUtM  •<  S»- 

f  ormmtloB  or  eomidmiMt. 

An  information  for  araon  held  sufficient  as 
to  the  Tenne.  under  Rot.  St.  IW  f  2S2T.— 
State  T.  Hunt  (Ho.  Snp.)  719. 

Inftwmation  held  soffldenl^  without  repeating 
▼woe  In  verification.— State  t.  BaUagr  (Ho. 
Sop.)  788. 

The  omlealon  of  the  seal  of  the  court  to  the 
Jurat  of  the  do-k  does  not  Inralldate  tlie  tnI- 
fication  of  an  inf(»mation. — State  t.  Vndia 
(Bio.  Sop.)  746. 

I  S.  B««mtsltas  maA  wmMidvmmr  of  MO^ 
satlon. 

An  indictment  for  murder  held  sufficient.— 
Newman  t.  Commonwealth  (Ky.)  1089. 

I  8>  Issmes,  proof,  «ad  TwriamM. 

Under  Code  Or.  Proe.  1896,  art.  420,  it  omt 
be  shown  that  an  offense  was  committed  mor 
to  the  presentmoit  of  the  Indlctmoit.— li  loors 
T.  State  (Tex.  Cr.  App.)  228. 

i  A.   Oonvlotloa  of  offeaae  imelwdad  fai 
elMrge. 

Under  an  indictment  for  an  assaalt  wiA  fai- 
tent  to  rape,  which  doea  not  charge  defendant 
as  bdng  an  adult  male  and  tiie  aasanlted  parb 
as  a  female,  a  convictUm  for  aggrarated  aasaatt 
be  had.~Kearse  t.  State  (Sn.  Ok^  App^.) 

INDORSEMENT. 

Of  Mil  of  enrfaange  or  pnmlsMiT  Bote,  see 
"Bills  and  Notes?*  S  & 

INEVITABLE  ACCIDENT. 

Aa  affecting  liability  ot  carrier,  eee  "Oarriers." 
t  1* 

INFANTS. 

See    "Adoption**;  '^Guardian    and  Ward": 

"Parent  and  Oilld.** 
Care  regnired  as  to  children,  see  "Ne^lcenoe." 

Care  reqoired  as    to    Inftat   enploiyte.  Me 

"Master  and  Servant,"  I  C 
OitiseDship  ^  see  ^Oltliena.* 
Ii^n^  at  railroad 

Whether  child  Is  sol  Juris  aa  qMstfon  for  JsKF, 

see   "Trial,**  I  4. 


crooing,  see  "Ballroada.' 


INFERIOR  COURTS. 

See  "Ooorts,**  1  & 

INFORMATION. 

Criminal  aoensatioB,  see  "Indietmuit  mmd  In> 

fonnatton.** 

INHERITANCL 

See   "Derant  and  DtstAatk^" 

INHERITANCE  TAX. 

See   "Taxation,"  |  8l 
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INJUNCTION. 

B«tI«w  of  Jodgment  on  ctHopIabit  for  Tlolatton 
«^  see   ''Oontempt"  |  1. 

JBtttniMnQ  pofHeuIar  octt  or  prooMdfngt* 

S«e   "IDxecatioD,"  {  S. 

Oollection  of  manieiiMil   tax,   Me  "Mimiefpal 

Oorptwatiooa,''  f  9. 
Btaforcement  of  jndcment.  Me  "Jndsment," 

I  6. 

Tax  Bale,  see   "Taxation,"  |  1. 

I  1.   Svbjeeta  of  proteetlon  and  relief. 

A  property  owner  is  entitled  to  an  injunction 
to  restrain  the  opening  of  a  contemplated  road 
OTOr  his  land,  Where  there  has  been  no  Talid 
condemnation  of  Buch  land  for  the  road. — 
Plowman  t.  Dallas  Connty  (Tex.  CIt.  Ak>-) 
262. 

i  8.   Wilt,  ordev  o«  deoMOi  servteoi  «md 

onforoement. 

Pending  an  injunction  reBtraialDg  tlie  declara- 
tion of  ue  ranut  of  an  election,  held  pnrsnant 
to  Klrby's  Dig.  I  6622,  to  determine  the  qnee- 
tion  of  the  annexation  of  a  portion  of  one  ma- 
nidpalitr  to  another,  the  municipality  from 
which  the  territory  was  sought  to  be  severed 
held  to  have  no  right  to  grant  a  franchise  af- 
fecting the  territory  in  question. — Little  Bock 
Rr.  &  Electric  Go.  t.  City  of  North  Utile 
Rock  (ArkO  826. 

INNUENDO. 

See  *nUbeI  and  EUander,"  |  & 

IN  PAIS. 

Estoppel,  see  "Brtoppd."  I  1. 

INSANE  PERSONS. 

C<mpetency  of  witnesses  on  Issue  of  sanity,  see 

**Wltnessefl."  i  1. 
Harmless  error  In  trial  of  Issue  of  sanity  of 

accnaed.  see   "Criminal  Uw,"  J  27. 
Indigent  iBsane  persons,  see     "Paupers,"  |  1. 
Insanibr  of  accused  after  conviction,  see  Olm- 

inal  Law."  S  20. 
Opinion  evidence  as  to  sanity  of  accused,  see 

"Criminal  Law,"  i  U. 
Prejudice  against  plea  of  insanity  as  affect- 

ing  competengr  of  jurors,  see   "Jury,"  1  8. 
Triu  of  issue  oi  insanity  of  accused,  see  "Orlm- 

inal  Law,"  {  15. 

I  1.    Property  and  oonTeramaes. 

The  action  of  the  guardian  of  an  iuBane  per- 
son in  brioging  a  partition  suit  as  to  the  ward's 
interest  in  real  estate  binds  the  ward  to  every 
thing  which  the  partition  suit  conld  validly  ac- 
ciKnpUah.^— Cowling  t.  Nelson  (Ark.)  91& 

INSOLVENCY. 

-See   "Assignments  tot  Boiefit  of  Creditors"; 
"Bsnkmptcy." 

INSTITUTIONS. 

SUte  inadtntlons,  see  "States,"  S  1> 

INSTRUCTIONS. 

In  civil  actions,  see    "Trial,"  fil  5-11. 
In  criminal  proeecutions,  see   "Criminal  Law," 
I  17;    "Homldde^'*  |  10. 


INSURANCE. 

Insurance  partnershin  see  Tartnoship,"  |  4. 
Mistake  in  policy  of  insurance  as  ground  tot 
reformation,  see  "Reformation   of  Instm- 
ments,"  §  1. 
Parol  or  extrinsic  evidence  <tf  policy,  see  "Evi- 
dence," I  & 
Questiona  for^^^oij^^^  In  general  in  action  ma 


policy,  see  " 


fl  1.   InewMuiej  asents  utd  brokers. 

In  action  on  policy  of  insurance,  evidence 
Md  to  show  that  insurance  agent  was  made 
the  agent  of  the  Insured  for  the  purpose  of  pro- 
curing and  canceling  policies  so  that  defend- 
ant's policy  was  in  force. — ^Phoenix  Ins.  Co.  v. 
State  (Ark.)  917. 

Insurance  solicitor  A«I<1  agent  of  the  geceral 
agent,  and  not  of  the  policy  holder,  in  accept- 
ing a  note  for  a  premium. — Bemmel  v.  Wither- 
ington  (Ark.)  967. 

I  S.  Estoppel,  wAiTer,  or  aneements 
kCeotlac  vlckt  to  aveia  or  for- 
felt  polfey. 

The  stipnlaaon  In  a  policy  of  fire  insurance 
for  cancellation  on  five  days'  notice  to  tiie  as- 
sured is  for  the  benefit  of,  and  may  be  waived 
by,  the  assured. — Plumiz  Ibis.  Go.  t.  State 
(irk.)  917. 

*A  soliciting  agent  of  a  life  Insnrance  com- 
pany held  not  authorized  to  accept  notes  lu  lien 
of  cash  payments  of  premium. — Mutual  life 
Ins.  Co.  V.  Abbey  (Ark.)  950. 

*A  general  agent  of  an  Insurance  company 
Acid  authorised  to  Innd  the  company  by  ac- 
cepting notes  in  lieu  of  cash  payments  of  pre- 
miums.—-Mutual  Life  Ins.  Co.  v.  Abbey  (Ark.) 
950. 

A  policy  held  lapsed  for  failure  to  pay  pre- 
miums to  a  person  authorised  to  receive  pay> 
ment — C<mtlnental  Casualty  Co.  v.  Jasper 
(Ky.)  107a 

f  S.  BUks  and  oavses  of  loss. 

An  accident  policy  held  to  insure  against  In- 
alulity  to  subetantfally  perform  the  duties  of 
aasured's  occupation,  and  not  merely  against 
inabiUty  to  perform  any  of  the  duties. — James 
V.  United  States  Casadty  Co  (Mo.  App.)  126. 

I  4.   Estomt  of  loss  aad  UabUlty  of  ia» 


Where  a  building  covered  by  an  Insurance 
policy  was  wholly  destroyed  by  fire  with  the 
exception  of  a  glass  door,  the  loss  was  a  total 
one. — ^Anmiean  Cent.  Ins.  Co.  v.  Noe  (ArkJ 
572. 

Under  Kirby's  Dig.  S  4S76,  the  value  of  a 
house  wholly  destroyed  by  fire  is  not  open  to 
evidence  In  an  action  on  the  insurance  poliey 
covering  the  same. — American  Crat  ba.  Co,  t. 
Noe  (Ark.)  572. 

A  provision  in  an  accident  policy  that  It  In- 
sured only  against  total  Inamlity  to  perform 
any  of  the  duties  of  Insured,  who  was  a  mer- 
chant, cannot  be  construed  literally,  and  has 
no  practical  control  over  other  provisions  of 
the  policy. — James  v.  United  States  Casualty 
Oo.  (Mo.  App.)  126. 

I  6.   Ifotlee  and  proof  of  loss. 

A  provision  of  an  accident  policy  held  not  to 
work  a  forfeiture  for  failure  to  comply  witii  a 
provision  as  to  notice.— -James  v.  United  States 
Casual^  Oo.  (Mo-  App.)  1^ 

S  6.   Adjustment  of  loss. 

An  award  made  pursuant  to  the  terms  of  a 
fire  policy  should  not  be  vacated  unless  it  clear- 
ly appears  to  have  been  made  without  author- 
ity, or  to  be  the  result  of  fraud  or  mistake  or 
of  the  misfeasance  of  malfeasanee  of  tlM  ap- 
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watsen. — Niagara  Fire  Ins.  Co.  t.  Boon  (Ark.) 
916. 

I  7.   Aetlons  om  pollolM. 

Under  th«  en>Teu  proTlaloiu  of  Kirby's  DUr.  I 
4381,  if  plaintiff  in  an  aetiou  on  an  Inanrance 

policy  suffers  nonsuit,  he  may  commence  a  new 
action  within  one  year  after  such  nonsuit. — 
American  Gent  Ins.  Co.  t.  Noe  (Ark.)  672. 

In  an  action  on  a  life  policy,  evidence  held 
to  warrant  a  Gnding  that  insurer's  general 
agent  accepted  notes  in  liea  of  cash  payment  of 
a  premium  on  the  policy. — ^HutnaJ  Life  Ids. 
Co.  T.  Abbey  (Ark.)  950. 

An  instruction  is  an  action  'on  a  life  policy 
held  to  correctly  submit  to  the  jury  the  isaae 
whether  the  iuanrpr's  general  agent  accepted 
notes  In  lieu  of  cash  pnyment  of  the  premium 
on  the  policy. — Mutual  Life  Ina.  Go.  v.  Abl)ey 
(Ailc.)  950. 

In  an  action  on  an  accident  policy  providing 
for  double  payments  it  insured  was  injured 
while  a  passenger  on  a  street  car,  evidence  held 
to  justify  submission  to  the  jnry  of  the  ques- 
tion whether  plaintiff  was  a  passenger  at  the 
time  he  was  injured. — James  t.  United  States 
Casualty  Go.  (Mo.  App.)  IM. 

S  8.    M ntnal  bemeflt  InrarsBee. 

A  fraternal  beneficial  association  doing  busi- 
ness in  Texas  will  be  presamed,  in  the  aosence 
of  proof  to  the  contrary,  to  have  been  incor- 
iwrated  for  the  iniipose  described  in  Acts  1899, 


195,  c.  116.  ft  i.  2.  3,  and  could  not  divert 
benefit  fund  to  pay  certificates  of  another 
society  with  which  ft  bad  no  power  to  consol- 


idate. — "Whaler  v.  Bankers*  Umon  of  the  World 
(Tex.  Oiv.  App.)  259. 

A  mutual  benefit  society,  alleged  to*  have  ab- 
sorbed another  society  by  which  plaintiffs  wife 
was  insured  for  plaintiflrs  benefit,  held  not  lia- 
ble on  such  certificate  on  the  ground  of  eqnlta- 
ble  estoppel. — Whaley  v.  Bankers'  Union  of 
the  World  (Tex.  Civ.  App.)  259. 

The  holder  of  a  certificate  against  a  mntnal 
benefit  association  held  entitled  to  enforce  his 
rights  against  its  asaeti  which  had  been  tam- 
ed over  to  another  asBodation  under  an  in- 
valid consolidation  agreement  only  tbrongh  a 
receiver. — ^Whaley  v.  Bankers'  Union  of  tiio 
World  (Tex.  Civ.  App.)  259. 

Under  the  by-laws  of  a  mutual  benefit  so- 
ciety, written  acceptance  of  a  benefit  certificate 
held  not  necessary  to  ita  validity. — Sovereign 
Gamp  Woodmen  of  the  World  t.  Brown  (Tex. 
Civ.  App.)  372. 

The  holder  of  a  mutual  benefit  certificate  who 
exchauffed  it  for  a  new  certificate  held  not  en- 
titled to  recover  the  premiums  paid  on  the  first 
certificate. — Supreme  Council  A.  L.  H.  T.  I^n 
(Teoc.  Civ.  App.)  435. 

INTENT. 

Criminal,  see  "Burglary,"  i  1;  "Robbenr.** 
Of  parties  to  contract,  see  "Contracts,"  f  1. 

INTEREST. 

Authority  of  agent  to  collect  Interest  as  evi- 
dence of  authority  to  collect  principal)  see 
"jPrindpal  and  Agent/*  |  2. 

On  particular  cUutee  of  ZioAUtHefc 

See  "Bills  and  Notea." 
County  warrant,  see  "Counties,"  I  8. 
Damages  for  wrongful  death,  see   Death,"  {  1. 
Funds  of  ward,  see  "Guardian  and  Ward,*'  {  1. 
Money  collected  by  attorney,  see  "Attorney 
and  Client,"  |  2. 


Purchase  price  of  land,  see  **Vendor  and  Par* 
chaser,"  S  2. 

Pecuniary  Merett  inpcaticxdarBUbJecU- 

Effect  as  to  credibility  of  witnass,  mm  **Wlt 

nesses,"  {  8. 

I  1.    VLlghU  mmd  liablUtlM  In  smmt«1. 

Husband's  trustee  in  bankruptcy  held  not 
entitled  to  interest  on  a  judgment  for  tbs 
amount  of  community  ^perty  of  bankropt 
invested  In  improvemmta  erected  on  seMrate 
property  of  bankrupt's  wife. — GoUfu  BiyaB 
(Tex.  Civ.  App.)  482. 

{  8.   Time  unA  oontputatlon. 

Under  Rev.  St.  1899,  S  3705.  contingent  at- 
torney's fee  held  to  become  due  on  and  bear 
interest  from  tiie  final  determination  of  the 
case. — Morrow  v.  Pike  County  (Mo.  Sup.)  W. 

INTERLOCUTORY  JUDGMENT. 

Appealability,  see  "Appeal  and  Error,"  |  !• 

INTERNATIONAL  LAW. 

See  "AUens";  'Treaties" 

INTERROGATORIES. 

To  jury,  see  "Trial.'*  |  12. 

To  witnesses,  see  "D^sitions.** 

INTERSTATE  COMMERCE. 

See  *^nimerce,"  |  1. 

INTERVENTION. 

In  attaehment  pioceedinga,  see  "AttachmenC* 

INTESTACY. 

See  "Descent  and  DIatribntion.'' 

INTOXICATING  LIQUORS. 

Absence  of  witness  as  cause  for  coatfamaiue 
in  action  on  liquor  deal^a  bond,  aee  "Con- 

Unuance." 

Adoption  of  local  option  as  ground  for  termina- 
tion of  lease  of  premises  for  saloon  porpoMS, 

see  "Landlord  and  Tenant,"  Si  1.  3. 
Argument  and  conduct  of  counsel  in  proeeco- 

tion   for  offense  against  liquor  laws,  aee 

"Criminal  Law,"  S  16. 
Best  and  secondary  evidence  of  vote  east  at 

election  on  license  question,  see  "Evidence." 

S  3. 

Hearsay  in  prosecution  for  violation  of  liquor 
law,  see  "Criminal  Lav,"  I  ft. 

Judicial  notice  of  local  option  lawa,  aee  "Crimi- 
nal Law,"  i  6. 

Presumptions  in  action  on  Ilqnor  dealer'a  bond, 
see  "Evidence,"  g  1. 

Reception  of  evidence  in  prosecution  for  offeiwe 
against  liquor  laws,  see  "Criminal  Law,"  i  15. 

Duty  of  excise  commissioner  to  make  and  cer- 
ti^  record  in  relation  to  granting  dranaho^ 
license,  see  "Certiorail,"  |  2. 

I  1.  Xrfwal  <wtloa. 

Under  Kirby's  Dig.  i  5119,  license  Issued  by 
county  judge  raises  a  presumption  that  a  bbb- 
jority  of  votes  cast  in  ue  county  were  in  bivor 
of  license.— State  v.  Songer  (Ark.)  90S. 

Finding  of  the  county  court  tbat  a  majMity 
of  votes  were  In  favor  of  licoise  JM4  not  orer^ 
come  by  an  abstract  «C  the  TOte  filed  hr  ^ 
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election  commissionera,  certificate  to  which  does 
not  cover  the  question  of  license.  —  State  t. 
Songer  (Ark.)  903. 

Under  Sayleii'  Ann.  OIt.  St.  1887.  art  3393. 
a  local  oirtioii  election,  held  more  than  two 
rears  after  the  last  {M^ceding  election,  is  not 
InTalid  because  the  resnlt  of  the  preceding  elec- 
tion was  pnblifihed  within  two  rears.— Bx  parte 
Smith  (Tex.  Cr.  App.)  245. 

An  order  for  a  local  option  election  may  be 
made  either  at  a  regular  or  Bpedal  session  of 
the  commisaionertf  conrt — Koch  t.  State  (T«. 
Cr.  App.)  809. 

I  S.  Uoenaaa  and  tazos. 

*A  liquor  license  is  a  mere  privilege,  subject 
to  revocation. — Sarlo  v.  Pulaski  Coon^  (Ark.) 
963. 

A  couQtT  court,  authorized  to  issue  licenses 
for  the  sale  of  liquors,  held  empowered  to  im- 

fiose  a  condition  forfeiting  the  license  ou  the 
Iceneee  Tlolating;  the  law.— Sarlo  v.  Pulaski 
Coanty  (Ark.)  w3. 

•Under  Klrby's  Dig.  S  5120,  a  county  court, 
authorised  to  issue  licenses,  held  required  to 
treat  alike  all  applicants  possessing  the  legal 
gulificati(nui. — Sarlo  t.  Pmaekl  Connty  (Ark.) 

The  posting  of  notices  for  the  application 
for  a  liquor  license  held  not  a  compliance  with 
Ey.  St  1903.  I  4203. — Commonwealth  v.  Red- 
man (Ky.)  1073. 

•Ky.  St  1908.  i  4m  held  to  authorice  the 
county  court  to  grant  liquor  llceuMs  only  in 
the  case  tlie  proper  notice  t6r  the  application 
therefor  has  been  given. — Commonwealth  v. 
Redman  (Ky.)  1073. 

Transaction  held  to  constitute  a  transfer  of  a 
dramshop  license  within  the  prohibition  of  Rev. 
St.  1899,  {  2992.— Sawyer  v.  Sanderson  (Mo. 
App.)  151. 

Contract,  including  as  an  indivisible  part 
thereof  the  transfer  of  a  liquor  license,  held 
void  nnder  Rev.  St  1899,  {  2092,  and  other 

grovirfons  of  the  dramshop  act — Sawyer  v. 
anderaon  (Mo.  App.)  151. 

Under  Rev.  St  1899,  S8  2993,  2987,  where  a 
petition  was  filed  for  dramshop  license  in  May, 
1904,  and  was  not  acted  on  until  January,  190S, 
the  commissioner  was  without  Jurisdiction  to 
grant  a  license  to  continue  for  a  term  of  six 
months  from  the  latter  date. — State  »  rd. 
Sager  v.  Mnlvihill  (Mo.  App.)  778. 

I  a.  OffesMS. 

In  a  wosecution  for  Tlolating  tlie  locnl  cmtlon 
law,  heid  error  to  refuse  an  Instniction  that  the 
defendant  was  not  gnil^  if  the  liquor  sold  was 
a  medical  preparatfon,  and  was  not  an  intoxi- 
cating liquor  when  drunk  in  such  quantities  aa 
could  be  practically  drunk. — ^Pearce  t.  State 
(Teat  Cr.  App.)  m 

Defendant  held  not  guilty  if  the  liquor  sold 
contained  various  drugs  as  ingredients,  and  the 
Intoxication  of  a  person  taking  it  was  the  re- 
sult of  the  drugs,  and  not  of  any  intoxicating 
liquor  containei  In  the  preparation.— Pearce 
T.  SUte  (T«c.  Cr.  App.)  234. 

Defendant  lk«Id  guilty  of  violating  the  local 
^^on  law.— Sliger  v.  State  (Tex.  Or.  App.) 

Pen.  Code  1895,  art  200,  authorizing  res- 
taurants to  keep  open  ou  Sunday,  does  not  ex* 
empt  restaurant  keepers  from  the  penalty  pro- 
vided by  article  199  for  the  sale  of  intoxicating 
liquors  on  Sunday.— Savage  V.  State  (Tex.  Cr. 
App.)  861. 

Where  an  employ*  of  the  owner  of  a  still 
delivered  brandy  in  exchange  for  peaches  and 


for  the  revenue  license  on  the  brandy,  he  was 
guilty  of  a  sale  of  Intoxicating  liquor. — ^Barnes 
V.  State  (Tex.  Or.  App.)  804. 

Where  the  owner  of  fruit  has  It  manufactured 
into  liquor,  receiving  the  product  of  the  identi- 
cal fruit  furnished,  the  distiller  Is  not  guilty 
of  a  sale  of  liquor;  but  if  the  fruit  is  ex- 
changed for  liquor  already  manufactured,  or 
if  the  distiller  famishes  the  owner  of  the  fruit 
liquor  in  advance,  the  transaction  Is  a  sale. — 
Barnes  t.  State  (Tex.  Cr.  App.)  806. 

I  4.   OrlaUnal  proseontloBa. 

Proof  of  selling  "beer"  to  a  minor  without 
proof  that  it  was  intoxicating,  does  not  warrant 
conviction. — Cassens  t.  State  (Tex.  Or.  App.) 

228. 

On  a  prosecution  for  the  sale  ot  intoxicating 
liquor  on  Sunday  In  Eolation  of  Pen.  Code  1896, 
art  199,  whether  sale  of  a  lunch  in  connection 
with  a  pnrported  gift  ot  the  liquor  was  in  fact 
a  sale  of  the  liquor  held  a  question  for  the  Jozy. 
—Savage  v.  State  (Tex.  Cr.  App.)  351. 

In  a  prosecution  for  violation  of  the  local 
option  law,  evidence  held  to  require  submiseion 
to  the  jury  of  the  qn^tion  whether  the  trans- 
action was  a  sale  or  a  gift. — Barnes  v.  State 
(Tex.  Cr.  App.)  805. 

In  a  prosecution  for  violating  the  local  op- 
tion law,  testimony  that  witness  had  drank 

liquor  .at  the  same  place  some  years  before  the 
sale  in  question  held  inadmissible. — Rutherford 
V.  State  (Tex.  Cr.  App.)  810. 

In  a  prosecution  for  violating  the  local  op- 
tion law,  evidence  of  prior  sale  of  certain  liquid 
held  inadmissible  to  prove  the  intoxicating 
propnty  of  tiie  liquid  in  qaestion. — Rutherford 
T.  State  (Tex.  Or.  App.)  810. 

In  prosecution  for  violating  local  option  law, 
charge  held  to  Improperly  place  the  Durden  of 
proof  of  nonintoxicating  character  of  liquor 
sold  on  defendant — RiiULerf<wd  v.  State  (Tex. 
Cr.  App.)  810. 

In  a  prosecution  for  violating  the  local  option 
law,  requested  instruction  on  the  properties 
ot  the  drink  sold  should  have  been  oven. — 
Bnthwford  r.  Bute  (Tex.  Cr.  App.)  SSJo. 

INTOXICATION. 

As  defense  to  criminal  prosecution,  see 
"Criminal  Law,"  S  1. 

Common  or  hahitnal  drunkards,  see  "Drunk- 
ards." 

Of  person  sitting  on  cross-tie  of  railroad  track 
as  affecting  contributory  negligence,  see 
"Railroads,"  8  7. 

Proof  of  to  affect  credibili^  of  witness,  see 
"Wltneeses,"  (8. 

ISSUES. 

In  criminal  prosecutions,  see  "Indictment  and 

Information,"  1  8- 
Presented  for  review  on  appeal,  see  "Appeal 

and  Error,"  S  2. 

JEOPARDY. 

Former  jeopardy  bar  to  prosecution,  see 
"Criminal  Law/'  S  5. 

JOINDER. 

Of  causes  of  action,  see  "Action,"  |  8. 

JOINT  ADVENTURES. 

The  relation  of  joint  purchasers  of  property  is 
fiduciary,  and  one  will  not  be  pennlttea  to  ac- 
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atdn  a  lecret  advantage  In  the  purchaae  over 
fiia  aHoeiatoa. — Paddock  t.  Bnj  {Tax.  GiT. 
App.)  419. 

JOINT  TENANCY. 

Sm  'Twaiuar  In  Oomnum." 

JUDGES. 

See  "Coarts";  "Justices  of  the  Peace." 
HandamoB  to  jadge,  see  "Mandamus,"  |  L 
Bemarits  and  conduct  at  trial,  see  "Trial,"  {  1. 

{  1.  DIsanallfloation  to  act. 

The  affidavit  of  appellant  attemptinK  to  appeal 
under  R#r.  St  1886,  art  1401,  held  not  properly 
taken  under  Sayles'  Ann.  Civ.  St.  1^7,  art 
1129,  before  the  coanty  judge  who  was  appel- 
lant's counsel  in  the  litigation. — EalUoah  v. 
Buntiog  (Tex.  Civ.  App.)  389. 

JUDGMENT. 

Dedaiona  of  conrta  in  general,  lee  "Conrts,** 

Review,  see  "Appeal  and  Brror." 

Sales  under  jodgment,       "Jndidftl  Sales." 

in  acUona  hy  or  against  particular  eUuaa  Of 

parties. 

See  "Counties,"  (  4;  "Municipal  Corporadona," 

i  8. 

Tmstee  in  bankruptcy,  see  "Bankruptcy,"  {  2. 

In  parUcular  dvll  actions  or  proceedings. 

See  "Contempt"  g  1;  "Injunction,"  $  2. 

On  appeal  or  writ  of  error,  see  "Appeal  and 

Error    S  28. 
On  bond,  see  "Bonds,"  {  1. 
To  enforce  mechanic's  lien,  aee  "Mechanics' 

Liens,"  I  2. 

In  criminal  prosecutiont. 
See  *K3riminal  Law,"  {  20. 

I  1*   MatvM  mad  essentials  in  caneval. 

Where  plaintiff's  petition  fails  to  show  an 
amount  suffident  to  bring  the  action  within 
the  jurisdictiou  of  the  district  court,  the  judg- 
ment of  that  court  for  plaintifT  is  fatally  er- 
roneous.— Moore  v.  Snell  (Tex.  Oiv.  App.)  270. 

I  8.    Om  eoBseat,  offer*  or  Admission. 

Where  it  appeared  that  a  consent  decree  was 
entered  between  two  terms  of  court,  it  was  a 
nallity. — Boynton  v.  Ashabranner  (Ark.)  666; 
Same  v.  Awabraner.  Id.  1011. 

A  void  consent  decree  entered  In  vacation  held 
not  cured  a  term  time  amendment  correcting 
a  description  In  the  name  of  one  of  the  parties. 
— Bcvnton  v.  Aahabranner  (Ark.)  B66 ;  Same  v. 
Ashabraner,  Id.  1011. 

I  3.  Br  defavlt. 

A  motion  to  vacate  a  default  judgment  having 
been  filed,  but  not  heard  at  the  same  term,  the 
court  bad  jarisdiction  to  hear  the  same  at  the 
succeeding  term,  though  no  order  of  continuance 
was  entwed. — Harkness  v.  Jarvis  (Mo.  JLop.) 
1026. 

I  4.   Oa  trial  of  Issvea. 

Ber.  St  1895.  art.  1831,  aathorizing  the  court 
to  enter  Judgment  in  the  absence  of  a  finding 
by  the  jury  on  special  issuea,  is  constitutional. 
— Featherstone  v.  Brown  (Tex.  Oiv.  A^.)  470, 

S  5.    Opening  or  Tacattnc. 

Under  Rev.  St  1899,  c.  8,  art.  9,  %  796,  the 
Supreme  Court  held  justified  in  directiiw  the 
correction  of  the  Judgment  where  plaintiff  in 
error  would  otherwise  be  without  remedy. — 


rideUty  ft  Deposit  Oo.  of  Marrluid  T.  Sdiucb- 
man  (Ho.  Sup.)  626. 

i  6.   Ea«itabl«  relief. 

That  one  against  whom  a  judgment  has  been 
rendered  has  lost  bis  right  of  sppeal  tfarou^ 
the  loss  fay  unavoidable  acddrait  of  a  lull  of 
exceptions  ia  do  ground  for  enjoining  the  axeen- 
tion  ot  a  judgment— ChuTCih  r.  CfaUic  (Ai^) 
807. 

That  def»idant  was  a  married  woman  when 
the  action  was  Instituted,  and  that  her  husband 
was  not  a  party,  is  no  ground  for  enjoining  the 
execution  of  the  judgment  against  ber. — Cuirck 
V.  Gallic  (Ark.)  »)7. 

fi  7.   Collateral  attaok. 

A  judgment  against  a  corporation  cannot  be 
collaterally  attacked  on  the  ground  that  when 
it  was  rendered  the  corporation  had  ceased  to 
do  business  and  transferred  its  prop^ty  to  a 
trustee  for  the  benefit  of  creditors. — Temple  v. 
Brandi  Saw  Co.  (Tex.  Civ.  App.)  4^. 

I  8.    Merger  and  bar  of  oaues  of  aoti— 
aad  defenses. 

A  judgment  in  equity  sustaining  a  deed  AM 
a  bar  to  further  proaecutlon  of  a  suit  in  eqoi- 
^to  cancel  the  &ed.— Ohurdi  t.  OalUc  (AA.) 

A  judgment  In  a  former  suit  against  plalntiflV 
assignor  Aeld  not  res  Judicsta  of  plalntUEi' 
right  to  certain  cattie  sued  for. — Tootte  t.  "Etuek- 
ingham  (Mo.  Sup.)  619. 

I  0.    OonolvsWeness  of  adjndleatloa. 

Decree  rendered  on  a  cross-bill  by  the  grantor 
in  a  deed  of  trost  Aeld  res  judicata  of  tbt 
grantor's  subseqaent  right  to  redeem  under  a 
contract  set  up  In  the  cross-bill. — StnrgecHi  T. 

Mudd  (Mo.  Sup.)  630. 

Where  an  issue  is  settled  against  a  partr  In 
litigation,  It  is  res  judicata  in  a  subsequent  suit 
involving  the  same  issue  l>etween  the  parties 
and  their  privies  in  estate. — ^Delaney  v.  West 
(Tex.  Civ.  App.)  276. 

In  a  suit  to  set  aside  a  conveyance  as  frmndn- 
lent,  recitals  in  a  former  judgment  ieU  not 
admissible  as  against  the  grantee. — Parlio  & 
Orendorff  Co.  v.  Vawter  (Tex.  Civ.  App.)  407. 

fi  10.  Foreiicn  indBments. 

Under  Const.  TL  S.  art  4,  |  1,  a  foreign  judg- 
ment in  replevin  would  be  given  the  same  force 
in  Missouri  as  a  similar  judgment  of  a  domestic 
court— Tootle  v.  Buckingham  (Mo.  Sup.)  619. 

In  a  suit  by  a  foreign  corporation  on  a  foreign 
judgment  defendant  may  show  that  the  judg- 
ment arose  out  of  a  transaction  altered  into 
by  the  corporation  in  the  state  of  tbe  forum, 
without  having  had  a  penolt  to  do  business 
there. — St.  Louis  Expanded  Metal  Fireprooftng 
Co.  V.  Beilharz  (Tex.  Civ.  App.)  612. 

1 11.  Panaeat,  satiaf action,  mercer,  aad 
disobarge. 

A  judgment  for  plaintiff  held  to  vest  the  own- 
ership of  certain  property  in  him.  so  tliat  it 
was  error  to  require  It  to  be  sold  to  satisfy  ths 
judgment— HUdebrand  v.  Head  (Tex.  UIt.  App.) 

488. 

fi  IS.  Aotloms  oa  Jndcmenta. 

A  judgment  of  a  foreign  state  may  be  proved 
by  a  witness  who  has  compared  the  copy  offered 
in  evidence  with  the  original  record  entry  there- 
of.-—St.  Louis  Ebqpanded  Metal  FireprooOng 
Co.  V.  Beilharz  (Xez.  Civ.  App.)  612. 


fil3. 


Pleadinc   and   evldenoe  of 
ment  as  estoppel  or  defewoi 
In  trespass  to  try  title  to  land,  when  tbe 
plaintiff  claimed  under  a  puidiase  at  a  ttnates^ 
sale  on  the  foreckwiirs  iA  a  deed  of  traa^  orl* 
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d«ie*  Md  to  show  that  the  foxeclosore  was 
bued  on  a  note  Inrolred  In  a  prevloiia  mdt^ 
Delan^r     West  (Tex.  CIt.  App.)  276. 

JUDICIAL  NOTICE 

In  criminal  ivoaeentlooa,  aee  "Criminal  Law," 
16.  . 

JUDICIAL  POWER. 

See  ^'Oonatitutional  Law/'  |  1. 

JUDICIAL  SALES. 

Of  property  of  decedent,  see  "EzecQtore  and 

Administrators,"  i  8. 
On  execution,  see  "Execution,"  {  <L 

That  the  date  of  a  judicial  sale  as  stated  in 
the  sberifiTs  deed  Taries  from  the  date  stated 
in  the  return  upon  the  order  of  sale  does  not 
render  the  sale  Toid. — ^Temple  r.  Brandi  Saw 
Oo.  (Tex.  OlT.  App.)  442. 

JURISDICTION. 

Ajnount  In  controrersy,  see  "Appeal  and  Br- 
roe,"  f  1. 

Jvrtadldion  ttTpoirtleuUaraeUona  or  proceedings. 

See  "DiTorce,"  «  2;  "Partition,"  {  1;  "Quo 
Warranto,"  1 1. 

Against  carrier,  see  "Carriers,"  {  1. 

Appellate  jurisdiction,  see  "Appeal  and  Er- 
ror"  «  4;  "Criminal  Law."  T21. 

Condemnation  proceedings,  see  "Eminent  Do- 
main," I  2. 

Criminal  prosecationa,  see  "Crlmlaal  Law," 
18- 

For  canslng  death,  see  "Death,"  {  1. 
Psrttcnlar  conrts,  see  "Conrts." 

JURY. 

Onstodr  and  conduct;  aee  "Criminal  Law," 
8  18. 

Instructions  In  cItII  actions,  see  "Trialt**  |{ 

Instructions    in    criminal  -  prosecntiona,  see 

"Criminal  Law,"  {  17. 
Qnestions  for  jury  in  ciTll  actions,  see  fTrlal," 

8  4- 

Qoestions  for  jury  In  criminal  prosecations, 

see  "Criminal  Law,"  S  17. 
Taking  case  or  qnution  from  Jury  at  trial, 

see  "TWal,"  8  4. 
Yradict  in  civil  actions,  see  "Trial,"  8  12. 
Verdict  in  criminal  prosecutions,  see  "CMmi- 

nal  Law,"  S  16- 

I  1.  Rlcbt  to  trial  by  Jury. 

In  a  proceeding  by  the  state  under  Acts 
Ark.  ISOL  p.  3^  88  1,  2  (Kirby's  Dig.  88 
6749,  6760),  for  the  forfeiture  of  the  "franchlae 
and  all  charter  rights"  of  a  railroad  In  and  to 
railroad  property  acQoired  by  it  nnder  lease, 
detendanc  mM  to  have  a  constitutional  ririit 
to  a  jury  trial  on  the  question  whether  tt  had 
maintained  the  leased  proper^  tn  good  repair. 
— ^Louisiana  ft  Northwest  B.  Oo.  t.  State  (Ark.) 
559. 

Under  Bt  Louis  Cit^  Charter,  art  6,  8  7,  an 
order  by  the  court  making  changes  in  the  benefit 
assessment  by  commisaioners  condemning  land, 
not  an  infringement  on  the  right  g^en  by 
Const,  art.  2,  §  21,  to  hare  the  damages  as- 
sessed by  a  jnry  or  commission  of  freeholders. 
— aty  of  SL  Louis  T.  Lawton  (Mo.  Sup.)  80. 

I  S.  SuunoMlas,  attenduoe,  d1eefc«rge» 
ud  oonapensatloa. 
A  sheriffs  retain  to  a  special  renlre  A«M  to 


redte  facts  as  to  eortaln  faxon  renderinc  any 

amount  of  diligence  on  the  officer's  part  to  se- 
cure their  attendance  unnecessaiy. — Ooleman  t. 
State  (Tex.  Cr.  App.)  238. 

I  a.   Oompetener  of  JnroM,  ahaUmcas^ 
asd  objeetlons. 
The  fact  of  formation  of  opinion  by  Jnror  in 
criminal  case  Md  not  to  dlsQoallfy  hun. — State 
T.  Forsha  (Ho.  Sup.)  746. 

Where  several  prosecutions  were  pen^ng 
against  defendant,  he  was  entitled  to  inquire  cnE 
Jurors  who  had  heard  the  evidence  in  a  case 

{trerioosly  tried  if  they  would  have  a  fixed  opln- 
on  as  to  the  gnilt  of  accosed,  If  it  should  tran- 
spire that  tbe  evidence  tn  the  two  cases  was 
similar. — Barnes  v.  State  (Tex.  Cr.  App.)  805. 

Prejudice  agalnst.the  plea  of  insanity  held  not 
to  disqualify  a  jnror  on  a  prosecution  for  mur- 
der.—Franks  V.  State  (Tex.  Cr.  App.)  923. 

Prejudice  against  the  crime  of  murder  does 
not  fUsqualify  a  juror.— Franks  v.  State  CTex. 
Or.  App.)  9^. 

JUSTICES  OF  THE  PEACE. 

Jurisdiction    of    criminal    ncoeecntiona.  we 

"Criminal  Law."  f  8. 
Pleading  contract  of  warranty  on  sale  In  action 

before,  see  "Salea,**  8  7. 

I  1.  Preoedvre  in.  eivU  oases. 

RcT.  St.  1889,  fi  3852,  reoulring  a  written  In- 
strument, when  made  the  basis  of  suit  before 
a  justice,  to  be  filed,  does  not  require  the  ac- 
tion to  be  broogbt  spedfically  on  such  instm- 
ment. — Standard  Scale  &  Foundry  Co.  t.  Kan- 
sas City  Furnace  Go.  (Mo.  App.)  108. 

Under  Rev.  St.  1890,  8  3852,  declaring  that  no 
formal  pleadings  shall  be  required  in  a  justice's 
court,  a  statement  of  a  cause  of  action  and  ac- 
count filed  before  a  juatlce  of  the  peace  are 
auffident,  if  they  advise  the  <^oelte  party  of 
what  he  is  charged  and  bar  anotiier  action  tox 
the  same  subject-matter. — Darnell  t>  LaiEerty 
(Mo.  App.)  784. 

8  X>   RoTiew  of  proeeedlaca. 

Under  Sayles'  Ann.  Civ.  St.  1897,  art  858, 
defendant  held  not  entitled  to  plead  a  set-off 
on  appeal  to  the  county  court,  where  such  set- 
off was  not  pleaded  before  a  justice  until  after 
judgment  by  default  had  been  entered. — Comer 
v.  Ploore  (Tex.  Civ.  App.)  246. 

A  bond  reciting  a  justice's  judgment,  and  stat- 
ing that  defendant  desires  to  appeal  therefrom 
to  tbe  county  court,  is  insufficient  to  confer 
jurisdiction  of  the  appeal  on  the  district  court 
— ^Fort  Worth  &  D.  0.  By.  Go.  v.  Henty  (Tex. 
OlT.  App.)  899; 

JUSTIFICATION. 

Of  actkmable  words,  see  "Ubal  and  Slandw," 
8  2. 

Of  honddde,  see  "Homidde,"  8  6. 

KNOWLEDGE. 

By   grantee  of   fraud   In   conveyance,  see 
^"Frandnlent  Conveyances,"  |  1. 

LACHES. 

EfTect  In  equity,  see  "Equity,"  |  2. 
In  seeking  to  establish  right  of  subrogation, 
see  'Subrogation." 

LANDLORD  AND  TENANT. 

Lease  of  railroad,  aee  '^Oxoadib''  |  t, 
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Lessee  as  party  in  condemoation  proceedingB, 

Bee  "Eminent  Domain,"  }  2. 
Belation  of  tenancy  and  serrant  distinguished, 

see  "Master  and  Serrant,**  {  1. 
Tenant's  interMt  In  crops  u  subject  to  ez- 

ecatlon,  see  "Bxeention,"  |  1. 

B  1.   Iieues  and  in  generaL 

Tiiougii  a  lease  provided  tiiat  the  premises 
stiould  be  used  tor  ths  saloon  business,  the 
contract  was  not  rendered  lllMal,  nor  tlie  lessee 
absolved,  hy  the  adoption  of  local  option  in  the 
county. — ^HoQBton  Ice  &  Brewing  Go.  t.  Keenan 
(Tex.  Sup.)  197. 

S  2.    Terns  for  rears. 

*A  tenant  who  holds  over  after  the  expira- 
tion of  his  term  continues  to  occupy  the  re- 
lation of  tenant  toward  his  former  landlord  on 
the  same  conditions  as  those  of  the  preceding 
term. — Wilson  r.  Alexander  (Tenn.)  935. 

S  8.    Pvemises,  aad  eajoyiaent  amd  use 
tiureof. 

In  an  action  by  a  tenant,  on  the  landlord's  re- 
fusal to  deliver  possession,  the  measure  of  dam- 
ages was  the  difference  between  the  agreed 
rental  and  the  rental  value. — Andrews  v.  Minter 
(Ark.)  822. 

*A  tenant  held  not  entitled  to  recover  on  ac- 
couDt  of  rental  value  for  an  unlawful  evictioD, 
ia  tiie  abseuce  of  evidence  that  such  value  ex- 
ceeded the  agreed  rent. — ^McKivaney  v.  Smith 
(Ark.)  961. 

Wbere  ft  tenant,  because  of  an  unlawful  evic- 
tion, is  reijuired  to  remove  to  temporary  qnar- 
ters  and  then  to  permanent  Qnarters,  Meld,  that 
it  cannot  as  matter  of  law  be  said  that  he  can- 
not recover  the  cost  of  both.'»^c^lvane7'  T. 
Smith  (Ark.)  OSl. 

Lease  of  premises  for  saloon  couRtrued,  and 
held  not  to  authorize  the  lessee  to  abandon  the 
same  on  the  passage  of  a  law  makii^  it  uu- 
lawful  to  use  the  property  for  a  saloon. — San 
Antonio  Brewing  Ass^n  v.  Brents  (Tex.  Civ. 
App.)  308. 

In  trespass  to  try  title,  a  charge  on  defend- 
ant's measure  of  damages  under  his  plea  of  re- 
convention  held  correct. — rreeman  t.  Blay  (Tex. 
Civ.  App.)  401. 

{  4.    Bent  and  adTanoea. 

*A  landlord,  under  his  lien,  has  such  possess- 
ory rights  in  the  crop  of  bis  tenant  as  to  en- 
title him  to  prevent  a  removal  thereof  by  the 
tenant's  creditor  under  execution,  and  to  main- 
tain an  action  for  the  trial  of  the  ri^t  of  prop- 
erty to  compel  Its  return. — Oroesbeck  t.  Evans 
(Tex.  GiT.  App.)  889. 

i  5.    Xte-entrj  and  reooTOry  of  posses* 
slon  by  landlord. 

Under  a  contract  for  the  clearing  of  land  in 
con^deration  of  the  use  tiiiereof,  the  owner  heU 
not  entitled  to  retake  possession  without  ten- 
dering the  amount  due  for  work  performed  iu 
partially  clearing  the  land. — ^Bandi  v.  Williams 
(Ark.)  bS8. 

LANDS. 

See  **Publie  Lands." 

URCENY. 

See  "False  Pretenses";  "Robbery." 

Evidence  of  other  offenses,   see  "Oriminal 

Law,"  §  8. 
Hearaay,  see  "Criminal  Law,"  8  9. 
New  trial,  see  "Criminal  Law,"  |  19. 
Opinion  evidence,  see  "Criminal  Law,"  {  11. 
Presumptions,  see  "Criminal  I^aw,"  (  6. 


Res  gestae,  see  "Criminal  Law,"  I  7. 
Review  in  general,  see  "Criminal  t*w,"  { 


26. 


i  1.    OSensM,  ud  mspoutUU^  thmx^ 

tor.  . 

In  a  prosecution  for  larceny,  evidence  held  to 
bring  t£e  case  within  the  rule  that  the  taking 
by  persons  conspiriDg  to  cheat  a  man  under 
color  of  a  bet  of  money  merely  deposited  as  a 
stake  by  him,  without  Intending  to  part  with 
ownnship  thereof,  cooadtntes  Itreenj,! — Joba- 
Bon  T.  State  (Ark.)  905. 

Facta  MM  to  constitate  larceny  of  goods  b 
Dlinois,  and,  the  goods  having  been  ubBeqaent- 
ly  brought  into  Missouri,  the  offense  was  pan- 
ishable  under  Rev.  St  1889,  1  2362.— State  r. 
Mints  (Mo.  Sup.)  12. 

In  a  prosecution  for  larceny,  the  want  of  t 
felonious  intent  on  the  part  (tf  the  person  who 
acted  merely  as  defendant's  servant  in  obtain- 
ing the  goods  AeM  immateriaL— State  r.  Hiati 
(Mo.  Sop.)  12. 

8  C  Proeeontlom  amd  pvalsluBMMt. 

In  a  prosecution  for  larceny,  an  instruction 
held  all  defendant  was  entitled  to  on  a  certain 
point.— Johnson  v.  State  (Ark.)  905. 

In  a  prosecution  for  larceny,  an  inatniction 
held  to  folly  protect  defendant's  rights. — Jobn- 
aon  V.  State  (Ark.)  905. 

Evidence  held  sufficient  to  support  a  cmitI^ 
tion  for  larceny. — ^Martin  v.  State  (Ark.)  962. 

Evidence  on  a  trial  for  hog  stealing  held  to 
export  a  conviction. — McQaha  v.  State  (Ark.) 

In  a  prosecution  for  larceny,  under  Rev.  St 
1899,  i2SG2,  it  was  not  essential  to  the  validly 
of  the  information  that  it  should  contain  an  al- 
legation that  the  property  was  stoln  in  an- 
other state  and  brought  into  Minoort. — State  v. 
Mints  <Mo.  Sap.)  12. 

In  a  prosecution  for  theft  from  the  person, 
an  instruction  regarding  defendant's  explana- 
tion of  his  possession  of  the  alleged  stolen 
property  held  not  erroneous. — Hllscher  t.  State 
(Tex.  Or.  App.)  227. 

In  a  prosecution  for  theft  from  the  person, 
an  instruction  regarding  defendant's  explana- 
tion of  his  possession  sf  the  alleged  stolen 
property  held  not  vague,  confusing,  or  mislead- 
ing.—Hilseher  V.  State  (Tex.  Cr.  App.)  227. 

In  a  proaecntion  for  theft  from  the  person,  an 
instmction  regarding  defendant's  explanation  of 
his  possession  of  the  alleged  stolen  property 
held  not  to  impose  on  defendant  a  greater  bur- 
den than  the  law  requires. — Hilseher  t.  Stata 
(Ter.  Cr.  App.)  227. 

In  a  prosecution  for  theft  from  the  peietm, 
evidoioe  Aeld  to  sustain  a  conviction. — -HeboB 
v.  State  (Tez>  Cr.  App.)  807. 

UW  OF  THE  CASE 

Decision  on  appeal,  see  "Aweal  and  Bkmc^* 
S  27. 

LEADING  QUESTIONS. 

See  "Witnesaes,"  |  2. 

LEASES. 

See  "Landlord  and  Tenanf* 


LEGACIES. 


See  "Wais." 
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LEGACY  TAX. 

See  "Taxation.''  i  8. 

LEGISLATIVE  POWER. 

See  "Constitutional  Law/'  I  1;  "Monlcipal 
Corporations,"  i  3. 

LIBEL  AND  SUNDER. 

loatractioni  in  general,  see   "l^ial,'*  1  6. 

I  1.  Words  mmd  Mte  Mtloulilo,  arnd 
UaUUty  therefor. 

A  falae  publication,  impairing  the  credit  of  a 
'merchant  by  imputing  insolvency  or  trickery 
touching  tUs  trade  or  occupation,  la  libdooa  per 
se.— nkman      Dally  Record  Co.  (Mo.  Sap.) 
60. 

A  statement  by  defendant  concerning  plain- 
tiff held  to  import  a  larceny,  and  slanderous  per 
se. — Grimea  t.  Thorp  (Mo.  App.)  688. 

I  S.  Jnatlfioatlau  and  mitigatloB. 

Publication  that  defendant  bad  sold  his  stock 
in  trade  for  a  nominal  consideration,  if  con- 
strued as  imputing  iDeoWency,  was  not  libelous, 
if  defendant  was  in  fact  Insolvent,  as  Rev. 
St.  1899,  {  636,  makes  the  truth  a  defense  in 
such  actions. — ^tlkman  t.  Daily  Record  Co.  (Mo. 
Sup.)  60. 

I  3.  Aotlfnia. 

Where  the  meaning  of  an  alleged  libel  does 
not  plainly  appear  In  the  words  used,  the  ex- 
trinsic facts  should  be  alleged  by  way  of  iuduce- 
ment,  and  the  libelous  charge  should  be  fol- 
lowed by  an  inQueodo  applying  the  words  to 
the  matter  pleaded. — Ukman  T.  Daily  Record 
Co.  (Mo.  Sup.)  60. 

A  contention  made  In  trial  of  a  libel  suit 
had  not  allowable,  because  an  enlargement  of 

the  innuendo. — Ukman  v.  Daily  Record  Go.  (Mo. 
Sup.)  60. 

Under  Const,  art.  2,  8  14,  leaving  the  ques- 
tion of  libel  to  the  jary,  the  court  may  direct 
a  nonsuit,  though  it  cannot  coerce  a  verdict 
for  plaintiff. — Ukman  v.  Daily  Record  Co.  (Mo. 

In  a  civil  action  for  slander,  an  instruction 
that  the  jury  were  themselves  the  judges  of  the 
law,  as  well  as  of  the  facts,  was  error. — Grimea 
T.  Thorp  (Mo.  App.)  638. 

LICENSES. 

For  sale  of  intoxicating  liquors,  see  "Intoxi- 
cating Liquors,"  8S  1*  2. 

Injuries  to  licensees,  see   "Railroads,"  §|  5,  7. 

To  foreign  corporations,  see  "CorpwationB." 
I  61 

LIENS. 

Acquired  by  ezecation,  see   "Execntlon,"  I  2. 
Special  verdict  in  salt  to  establish,  see  'THal," 
f  12. 

Particular  cUubu  of  Hena. 

See    "Mechanics'  Liens." 

Agister's  lien,  see  "Animals." 

For  labor  as  affecting  rights  of  purchasers  of 
cotton,  see   "Sales,"  |  4. 

For  street  improvements,  see  "Municipal  (Cor- 
porations," $  5. 

Laborers*  Henfi,  see     "Master  and  Servant," 

i  2. 

Landlord's  lien  for  rent,  see    "Landlord  and 

Tenant,"  i  4. 
Of  bailee,  see  "Bailment" 


Vendor's  lien  on  goods  sold,  see  "Sales,"  8  6- 
Vendor's  lien  on  lands  s<^  see   "Vendor  and 
Purchaser,"  f  4. 

LIFE  ESTATES. 


Creation  by  deed,  see 
Creation  by  will,  see 


•Deeds,' 
"WUls,' 


8  L 
S  8. 


LIFE  INSURANCE, 

See  "loanranca" 


LIMITATION. 

res  Ipsa  loquitur, 

LIMITATION  OF  ACTIONS. 


Of  doctrine  of  res  Ipsa  loquitur,  see  "CJarrlers,' 
|6l 


See  "Adverse  Possession." 
Laches,  see  "Equity,"  fi  2. 
To  open  partition  sale,  see 

S  1. 


"Partition,"  J  1. 

Compntflttlon  of  period  of  limita- 
tion. 

Limitations  did  not  cease  to  run  against  a 
second  action  of  ejectment,  brought  after  suffer- 
ing a  nonsnit  in  a  former  action,  until  the 
commencement  of  such  second  action,  where  it 
was  based  on  a  title  aoqnired  snbsaqnent  to  the 
first  action.— Covington  t.  Berry  (ArkO  1006. 

I  S.    Aeknowledgment,     new  promise, 
and  pajrt  payment. 

Where  the  last  payment  on  a  note  was  made 
within  five  years  after  the  note  became  due,  a 
salt  brought  within  five  years  after  such  pay- 
ment was  not  barred  tHr  lunltationai^ — l^own  v. 
Poller  (Ark.)  888. 

LIMITATION  OF  LIABILITY. 

Of  carrier,  see   "Oarriera,**  fS  1,  2. 

LIQUOR  SELLING. 

See    "Intoxicating  Liqaors," 

LIVE  STOCK. 

Carriage  of,  eee   "Carriers,"  8  2.   

Injuries  from  operation  of  railroads,  sea  ''Rail- 
roads;' »  4,  & 


See 


LOAN  COMPANIES. 

"Bcdlding  and  Loan  Aasodattons." 

LOANS. 

"Principal  and  Agent,"  I  2, 


By  agent,  see 

LOCAL  LAWS. 

statutes,"  8  2. 


See 


LOCAL  OPTION. 


Ad(9tion  of  as  ground  for  terminatloo  of  lease 
of  premises  for  saloon  bnalness,  see  "Landlord 
and  Tenant,"  M  1.  3. 

Traffic  in  intoxicating  llquoa,  see  "Intozleat- 
Ing  Liquora,"  88  1,  3,  4. 

LOCATION. 

Misdescription  of  location  of  mortgaged  cattle 
as  affecting  validity  ot  mortgage)  sea 
"Chattel  Mortgages,"  |  1. 
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LOGS  AND  LOGGING. 

Time  for  performance  of  contract  to  pnrdiase 

lamber,  aee   "Oontracta,"  i  1. 
Tn^er  of  title  to  lamber  told,  Mt  "Salea,** 

Hie  acta  of  the  parttee  held  a  practical  dem- 
onstratioQ  that  a  contract  of  sale  ot  timber  to 
be  CQt  was  enfflcientl;  definite  and  certain  aa  to 
the  timber  aold.— Bradford  t.  Huffman  (Ky.) 
1057. 

*A  contract  of  sale  held  to  be  of  all  the  timber 
on  a  certain  tract. — Bradford  t.  Huffman  (E>.) 
1007. 


LOOKOUT. 

On  railroad  locomotivea,  aee 

7.  a 


"BaUroads,"  H 


LOST  INSTRUMENTS. 

Under  Rev.  St  1899,  S  3854,  an  affidavit  In 
an  action  on  a  lost  note  held  to  aufficiently 
describe  the  note  by  reference  to  the  statement. 
— Hogan  T.  Kaiaer  (Mo.  App.)  1128. 

*nnder  BeT.  St  180U.  I  3854,  an  affidavit  In 

an  action  on  a  toat  instmment  held  sufficient. — 
Hogan  T.  Kaiaer  (Mo.  App.)  112a 

•Under  Bey.  St.  1809,  i  745,  requiring  the 

gvine  of  an  indemnifying  bond  in  actions  on 
Bt  instraments,  the  bond  is  ^ven  in  time  if 
it  b  filed  and  approved  before  Ste  ruling  of  the 
trial  court  upon  a  motion  for  a  new  trial. — 
H<wan  V.  Kaiser  (Mo.  App.)  1128. 

•Under  Rev.  St  1899,  js  745,  8864,  3855, 
plaintiff,  in  an  action  on  a  lost  instrument  com- 
menced before  a  justice  of  the  peace  and  appeal- 
ed to  the  circuit  court,  cannot  have  judraient 
without  filing  an  indemnifying  bonA. — Hogan 
V.  Kaiser  (Mo.  App.)  1128. 

♦Under  Rev.  St.  1890,  fi  745,  requiring  an 
indemnifying  bond  In  actiona  on  lost  instru- 
ments, the  ming  of  the  bond  is  not  jurisdictional, 
bat  merely  a  ccmdition  precedent  to  recovery, 
which  must  be  performed  before  judgment  Is 
entered. — Hogan  v.  Kaiser  (Mo.  App.)  1128, 

Certain  evidence  held  admissible  on  the  Issue 
of  due  execution  of  a  lost  deed.— Garrett  t. 
Spradllng  (Tex.  Olr.  App.)  293. 

LOTTERIES. 

I  1.   Orlmlaal  raspansiblUtjr. 

An  indictment  under  Rev.  Bt  1899,  {  2219, 
for  establishing  a  "policy"  as  a  business,  held 
not  objectioname  for  failure  to  define  in  what 
manner  a  **poIIcy"  was  made  or  established, 
and  what  was  meant  by  a  "policy." — State  v. 
Cronin  (Mo.  Sup.)  604. 

In  a  prosecution  for  aiding  and  aasisting  in 
establishing  a  "policy,"  In  violation  of  Bev.  Bt 
1899,  §  2219,  evidence  held  sufficient  to  sustain 
a  conviction.r— State  v.  Cronin  (Mo.  Snp.)  604. 

In  a  nroaecation  for  aiding  and  assisting  in 

the  estanlishment  of  a  "policy,"  an  Instruction 
held  not  objectionable  for  ullure  to  require 
that  defendant's  acta  must  have  been  "felonious- 
committed. — State  V.  Croi^  (Mo.  Sup.) 


In  a  prosecution  for  aiding  and  aaaisting  In  es- 
tablishing a  "policy"  as  a  business  or  avoca- 
tion, a  verdict  and  judgment  merely  finding  de- 
fenmnt  guilty  of  establishing  a  policy  held 
fatelly  defective. — State  v.  Cronin  (Mo.  Sup.) 
804. 

In  a  praaeention  for  violating  Rev.  St  1809, 
I  ZaSt,  a  verdict  finding  defendant  guilty  of 


aiding  and  aaristing  in  establishing  a  *>>lkT'' 
held  fatally  defoetiTe^tata  r.  JOUac  (Mow 
Sop.)  eOTT 

LUMBER. 

See  *Toga  and  Ltvglng.** 

LUNATICS. 

See   "Insane  Perarau." 

MALICIOUS  PROSECUTION. 

I  1.   Want  of  probable  oassa. 

The  binding  over  of  accused  bv  the  commit-* 
ting  magistrate  to  await  the  grand  jury  Is  prima 
fad  le  eridence  of  probable  cause  in  a  sabseqnent 
action  by  accused  for  malicious  prosecntlon 
Wells  V.  Parker  (Ark.)  602. 

i  St.  Termliuktlom  of  proaMntloau 

A  discharge  by  a  grand  jury  is  prima  facia 
a  termination  of  a  prosecution,  sneb  aa  will 
support  an  action  for  malicious  prOMCntioiL! — 
Wells  T.  Parker  (Aik.)  602. 

I  8.  AMonm, 

In  a  suit  for  malldona  prosecution,  wh^her 
defendant  acted  under  advice  of  counsel  and 
made  a  full  disclosure  of  the  facta  to  counsel  ia 
a  question  of  fact  for  the  fatj^ — 'Wella  t.  Par- 
ker (Ark)  602. 

MANDAMUS. 

Jurisdiction  of  particular  oonrts  to  tam^  mtm 

"Courts,"  i  4. 
To  compel  levy  of  municipal  tax,  see  **Miiiilcl- 

pal  Corporations,"  S  9. 
To  compel  removal  of  dam  and  constructtai  of 

culverts,  see   "Waters  and  Water  Oonrssa,** 

I  2. 

To  conteat  validity  of  organisation  of  adioal 
district  see   "Schoola  and  School  District^" 

8  1. 

S  1.   Subjeota  and  pwposas  of  raUaf. 

Under  Const,  art.  5,  fi  6,  and  Sayles*  Ann. 
Civ.  St  1897,  art  1000,  Courts  of  Civil  Appeals 
held  to  have  no  JuiisdictiMi  to  issue  writ  ot 
mandamna  to  oompel  judge  of  district  court  to 
TOOceed  to  trial  <tf  cause. — ^Donn  T.  St  Looio 
Southwestern  By.  Co.  ot  Teas  CTo.  (Xr.  A^> 
582. 

Mandamus  will  not  go  to  compel  a  dty  to 
appropriate  to  the  payment  of  interest  on  booda 
taxes  collected  indtocrimintttely  for  interest  aaA 
sinking  fond  both. — City  ot  Aastin  r.  CUiiD 
(Tex.  CUT.  App.)  686. 

S  8.   JwlodletloH,  p—eoeJi«gS|  mmA  «*• 

Uef. 

Htriders  of  refunding  bonds  AeU 

parties  to  mandamus  proceedings,  ii  

by  h<dders  of  unrefunded  bonds,  to  ccanpel 
city  to  apply  the  proceeds  of  taxes  raised  for 
the  refondlng  bonds  to  the  payment  of  interest 
charges  on  the  nnrefundM  bonds.— Olty  oC 
Austin  T.  Oahin  (1^  GIvTAppJ  CKNL 

MANDATE 

See  "Mandamus." 

To  lower  court  on  declaion  on  appeal  or  writ  oC 
error,  aee   "Appeal  and  Bnor,"  |  2& 

MANSLAUGHTER. 

See   ''Homicide."  HB,^ 


*  Pofait  aamotetod.  Soo  orllalms. 
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MANUFACTURES. 

Contracts   t<x   manufactnre   and    nlc.  at» 

MARRIAGE. 

Sea  •T>lmmrt   "Hnibwid  and  Wife." 

MARRIED  WOMEN. 

See  "Hnsband  and  Wlfa.** 

MASTER  AND  SERVANT. 

Datoacea  for  InjarieB  to  aerrant,  see  "Dam- 
ages." H  4,  5. 

InBtructioDB  In  general  in  action  for  iBjuriea 
to  serraat,  see    "Trial,"  i  9. 

Liability  of  carrier  for  acts  of  servant,  see 
"Oarrlers,"  §  6. 

IiiabUItr  of  railroad  fOr  acta  (tf  aervanta,  see 
"Railroads,"  §  6. 

Opinion  eridence  in  action  for  injnritt  to  serr- 
an^  see  "Evidence,"  S  &• 

Release  of  claim  for  iDjuriea  to  aerTant  w* 
"Betease,"  {  1. 

(  1.    The  relmtioB. 

Finding  that  a  tenant  of  a  ferry  was  acting 
after  the  expiration  of  his  term  not  as  tenant 
bat  as  servant  held  justified.— Wilson  T.  Alex- 
ander (Tenn.)  935. 

The  unexplained  fact  that  one  la  seen  oper- 
ating the  machinery  of  a  carrier  la  sufiBcient  to 
justify  the  oonduslon  that  he  ia  acting  aa  the 
carrier's  servant.— Wllacm  r.  Alexander  (Tom.) 
935. 

I  2.  Serrloea  ud  eompenaatlon. 

In  an  action  for  commissiona  under  a  con- 
tnuit  of  employment,  defendant  held  entitled  to 
set  off  aums  due  it  from  plaintiff  on  account 
of  one  of  the  years  sned  for,  though  the  con- 
tracts for  each  year  were  separate. — Wroofht 
Iron  Range  Co.  v.  Young  (Ark.)  586. 

In  an  action  on  an  agency  contract  providing 
that  overdrafts  of  employes  under  plaintiEE 
should  be  charged  to  his  account,  refusal  of  an 
instruction  atating  the  converae  of  the  proposi- 
tion, that,  if  the  overdrafts  were  not  made  with 
plaintiff's  knowledge  or  acquiescence,  he  was 
not  liable  therefor,  held  error. — Wrought  Iron 
Range  Co.  t.  Young  (Ark.)  S88. 

'Under  the  laborers*  lien  law  of  1896  (Acts 
1896,  p.  217,  No.  146),  the  lien  of  a  laborer 
who  aided  in  growing  a  crop  held  superior  to 
that  of  a  mortgage  given  before  the  crop  was 
produced. — Sheeks-Stephena  Store  Co.  t.  Rich- 
ardson (Ark.)  988. 

One  who  takes  a  mortgage  on  a  crop  to  be 
produced  In  the  future  does  so  with  notice  of 
the  laborers*  liens. — Sheeks-Stephena  Store  Co. 
r.  Richardson  (Ark.)  988. 

1  8.  Muter'*  UaUUtj  tor  IxiJwIm  io 
eerrant— Natoxe  matA  sxteBt  In 
seneral. 

Failure  of  railroad  to  have  the  headlight  of 
its  engine  burning,  or  to  furnish  an  employd 
with  a  lantern,  or  to  give  a  signal  twfore  start- 
ii^  the  engine,  held  not  shown  to  be  the  proxi- 
mate cause  of  Injury  to  an  employ^. — Walker  v. 
Ijouis-Wemer  Sawmill  Co.  (Ark.)  988. 

NegUfence  of  others  held  not  to  relieve  ndl- 
road  company  from  liability  for  the  injury  to 
a  aervant — Smith  t.  FffiFdyca  (Mo.  Sup.)  670. 

S  4.  — —  Tools,  maeUBery,  appllanoea, 
and  plaoM  for  work. 
•The  absence  of  anffldent  light  in  a  mill  room 
held  not  aridHiea  at  negligence  on  the  master's 


T.  W.  B.  Samnala  ft  Co.  (Ky.) 


It  waa  not  negligence  tor  a  master  to  fall  to 
provide  a  ladder  with  prongs  or  safety  hooka. 
— Blundell  v.  William  A.  HiUer  Blerator  Mfg. 
Co.  (Mo.  Sup.)  108. 

A  master  must  furnish  reasonably  safe  ap- 
pliancee,  considering  the  character  of  the  work, 
but  they  need  not  necessarily  be  the  latest  or 
best— Blnndell  v.  William  X  Miller  Elevator 
Mfg.  Oo.  (Mo.  Sup.)  lOB. 

A  railroad  company  la  not  bound.  In  Its  duty 
toward  its  servants,  to  adopt  evo?  new  Inven- 
tion, although  it  is  an  improvement,  but  it  is 
merely  its  duty  to  use  reasonable  care  in  pro- 
curing and  keeping  its  appliances  In  good  con- 
dition.— Smith  T.  Fordyce  (Mo.  Sup.)  079. 

In  an  action  for  injuries  to  an  employe  In  a 
quarry  by  being  struck  by  a  rock  thrown  out 
by  a  blast,  defendant  held  not  guilty  of  negli- 
gence In  failing  to  proTlde  plaintiff  with  a  aate 
place  to  work. — Zelgenmeyer  v.  Charlea  Goets 
Lime  ft  Oem«it  Oo.  (Mo.  App.)  189. 

A  master  held  not  bound  to  furnish  a  serv- 
lint  a  aafe  place  to  work,  where  the  danger  is 
temporary  or  arises  from  the  hasard  and  prog- 
ress of  the  work  itself. — Zeigenmeyer  v. 
Charles  Qo«U  Lime  ft  dement  Oo.  (Mo.  App.) 
139. 

Fact  that  locomotive  engineer  knew  that  the 
conductor  was  riding  on  the  pilot  held  not  to 
require  bim  to  keep  watch  of  the  conductor,  to 
tbe  neglect  of  other  duties,  so  as  to  gnard 
against  the  emergency  of  his  falling. — Oardwell 
V.  Oult  B.  ft  G.  N.  By.  Go.  (Tex.  av.  App.) 
422. 

I  5.   —  Warnlac   and  Ixutntettas 
servant. 

In  the  absence  of  evidence  that  a  master 
knew  that  a  servant  dismantling  «  treatie  did 
not  appreciate  the  danger,  the  master  was  not 
bound  to  instruct  him  of  that  danger. — Gray- 
son-McLeod  Lumber  Oo.  T.  Garter  (Ark.)  697. 

In  an  action  for  injuries  to  a  minor  servant, 
defendant  held  not  entitled  to  object  to  certain 
InstructionB  on  the  theory  that  the  work  was 
dangerous  io  itself  and  that  defendant  was 
lial}Ie  for  failure  to  instruct,  though  the  dan- 
ger was  obvious. — Wood  v.  Texas  Cotton  Prod- 
uct Co.  (Tex.  Civ.  App.)  ^0. 

i  6.    Fellow  servants. 

An  injured  servant  and  certain  others  em- 
ployed by  a  railroad  company  held  not  fellow 
servants,  within  Laws  1891,  p.  25,  c.  24,  and 
Act  June  18,  1897  (Laws  1897,  p.  14,  c.  6).— 
International  &  O.  N.  R.  Co.  v.  Still  (Tex. 
Civ.  App.)  257. 

Laws  1891,  p.  25,  c.  24,  and  Act  June  18, 
1897  (Lawa  18»7,  p.  14,  c  &,  determining  who 
shall  be  fellow  servants  in  tne  employ  of  a  rail- 
road company,  are  constitutional. — Internation- 
al ft  G.  N.  R.  Co.  T.  StiU  (Tex.  Civ.  App.)  267. 

Rer.  St  Aris.  1901,  pars.  2533,  2767,  does  not 
abrogate  the  common-law  rule  making  masters 
responsible  for  the  negligence  of  inspectors. — Bl 
Paso  ft  S.  W.  Rj.  Oo.  T.  Visard  (Tex.  Giv.  App.) 
457. 

Where  a  servant  Is  not  guilty  of  contributory 

negligence,  and  his  master  Is  guilty  of  negligence 
which  Is  the  proximate  cause  of  injuries.  It  is 
liable,  though  the  negligence  of  fellow  servants 
may  have  concurred  in  producing  the  result — 
R^  T.  Pecos  ft  N.  T.  ay.  Go.  (Tex.  Oiy.  Aro.) 

S  7.  — —  Bisks  assumed  by  servant. 

Servant  engaged  in  dismantling  a  trestle  held 
to  have  assumed  the  risk,  and  to  be  without  the 
protection  of  the  rale  requiring  the  master  to 


*  Poimt  annotated.  See  syllabna. 
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farnlsb  a  safe  place. — Gray8<m-M<d^eod  Lum- 
ber Co.  V.  Carter  (Ark.)  607. 

A  railroad  companv  held  not  Diligent  In 
fnrnisbing  a  bell  oord  strong  enough  only  to 
ring  the  engine  bell,  and  not  to  nippmt  the  fire- 
man when  he  ioat  his  balance.— Illinois  Cent. 
B.  Go.  T.  Mercer  (Ky.)  1054. 

The  risks  assumed  by  a  serrant  do  not  in- 
clude subsequent  negligence  of  the  master. — 
Blnndell  r.  William  A.  MiUer  Elevator  Mfg. 

Co.  (Mo.  Sup.)  103. 

A  servant  assumes  the  risks  that  ordinarily 
and  usually  are  incident  to  the  business  beiufc 
conducted  by  the  master. — ^Blundell  t.  William 
A.  Miller  Elevator  Mfg.  Co.  (Mo.  Sup.)  103. 

Where  a  master  falls  to  furnish  safe  ap- 
pliances, and  the  servant  knows  or  by  ordinary 
care  could  know  that  the  appliances  are  not 
reasonably  safe,  he  is  not  obliged  to  refuse  to 
tue  them  or  quit  the  service,  if  he  reasonably 
beUeves  that  by  the  exercise  of  proper  care  he 
can  safely  use  the  appliances. — Blundell  v.  Wil- 
liam A.  Miller  Elevator  Mfg.  Co.  (Mo.  Sup.) 
108. 

A  servant  held  to  have  assumed  the  risk  of 
doine  work  on  which  be  waa  engaged  without 
a  helper. — Biuudell  v.  William  A.  Miller  Eleva- 
tor Mfg.  Oo.  (Mo.  Sup.)  103. 

A  car  repairer,  at  work  on  a  car  on  the  main 
line  of  a  railroad,  does  not  assume  the  risk  of 
injury  from  a  car  escaping  from  a  switch  track 
and  running  onto  the  main  line. — Smith  v. 
Fwdyce  (Mo.  Sup.)  678. 

A  servant  is  not  precluded  from  recovery  for 
injuries  sustained  by  the  negligence  of  the  mas- 
ted, if  the  risk  is  not  of  such  a  character  that 
a  reasonably  prudent  person  would  not  continue 
in  the  service. — ^Whaley  t.  Coleman  (Mo:  App.) 

lie. 

In  an  action  for  injuries  to  an  employd  tn  a 
quarry  by  being  struck  by  a  rock  thrown  out 
by  a  blast,  plaintiff  held  to  have  assumed  the 
risk. — Zeigenmeyer  v.  Charles  Gtoeti  Lime  & 
Cement  Co.  (Mo.  App.)  13d. 

S^ant,  sent  to  make  safe  an  unsafe  place, 
held  to  aaaume  the  risk. — Henson  t.  Aimour 
Packing  Co.  Gtfo.  App.)  166. 

In  an  action  for  injuries,  evidence  held  to 
show  that  the  plaintiff  had  not  assumed  the 
risk.— Fonto  v.  Swift  &  Co.  (Mo.  App.)  167. 

*lliat  dangers  resulting  from  a  master's  fail- 
nre  to  exercise  ordinary  care  are  obvious  will 
not  excuse  him  from  liability. — Stafford  v. 
Adams  (Mo.  App.)  1130. 

*An  experienced  servant,  who  knows  of  the 

methods  employed  by  the  master  in  inspecting 
the  appliances  used,  cannot  recover  for  an  in- 
Jury  received  by  reason  of  a  defect  in  the  ap- 
pliance.— HotlingawOTth  y.  National  Biacnit  Go. 
mo.  App.)  1U8. 

The  mere  knowledge  by  a  servant  of  a  danger 
does  not  charge  him  with  the  assumption  of  the 
risk  thereof,  unless  he  understood  and  appre- 
ciated such  risk.—El  Paso  &  S.  W.  By.  Co.  v. 
Vizard  (Tex,  Civ.  App.)  457. 

Where  plaintiff  was  injured  by  an  engine 
striking  timber  lyinK  on  .the  track,  which  was 
left  there  by  plaintiff  and  others  engaged  in 
moving  a  heavy  boiler  between  two  tracks, 
leaving  tbe  timber  lying  on  the  rails  waa  not  a 
risk  ordinarily  incident  to  the  employment,  and 
was  not  assumed. — Bay  v.  Pecos  &  N.  T.  By. 
Co.  (Tex.  Civ.  App.)  466. 


t  8. 


AesUgeiioe  of 


—  Oontribntory 
■errant. 

Ballroad  servant,  who  needlessly  got  off  the 
engine  In  the  dark  to  get  Band,  and  fdl,  and 


had  his  hand  run  over,  held  guilty  of  contribu- 
tory negligence.— Walker  v.  Loaiii- Werner  Saw- 
mill Co.  CArk.)  988. 

Use  of  obviously  dangerous  appliance  hM 
oontributwy  negligence. — Blundell  r.  WUliaa 
A.  MUler  Elevator  Mfg.  Co.  (Mo.  Sop.)  103. 

Contributory  negligence  held  to  have  preclud- 
ed a  servant  from  recovering  for  injnriea.— • 
Whaley  v.  Coleman  (Mo.  App.)  118. 

A  railroad  brakeman  is  under  no  dnty  to  in- 
spect a  ear  on  which  he  is  woAing  in  order  te 
ascertain  whether  parts  thereof,  audi  as  hand 
rails,  are  unsafe  for  his  nse. — ^Bl  Paso  ft  8. 
W.  By.  Co.  V.  Vizard  (Tex.  Civ.  App.)  457. 

i  9.    Aotloas. 

*In  an  action  for  injuries  to  a  servant,  bur- 
den of  showing  that  defendant's  n^ligenoe  was 
the  proximate  cause  of  the  Injury  Is  on  plain- 
tiff. —  Walker  t.  Lonis-Wemer  Sawmill  Ga 

(Ark.)  888. 

*An  employd  injured  while  operating  a  mill 
held  as  a  matter  of  law  to  have  assumed  the 
risk.— Caiey  v.  W.  &  Ssmaels  ft  Oo. 

1052. 

Evidence  held  not  to  show  that  a  certain  lad- 
der was  one  of  the  appliances  furnished  by  a 
master.— Blundell  v.  William  A.  Mill»  Eaeva- 
tor  Mfg.  Co.  (Mo.  Sup.)  103. 

In  an  action  for  injuries  to  a  car  repairer 
from  the  escape  of  a  car  from  a  switeh  tra^ 
held  a  question  for  the  jury  wliether  defendant 
should  have  had  a  derailing  switch  at  the  junc- 
tion of  the  switch  track  where  the  accidoit 
happened. — Smith  v.  Fordyce  (Mo.  Sap.)  679. 

In  an  action  for  injarisa  to  a  car  repairer,  in- 
jured by  the  escape  of  a  car  from  a  sintch  track. 
held,  that  the  evidence  warranted  a  finding  that 
the  brake  on  tbe  car  had  not  been  set  when  tbe 
car  was  set  out. — Smith  v.  Fordyce  (Mo.  Sop.) 
679. 

In  an  action  for  injuries  to  a  car  repairer 
from  a  car  escaping  from  a  switch  track  (mto 
tbe  track  where  he  was  at  work,  it  was  compe- 
tent, to  show  the  absence  of  a  derailing  B«it<4i 
at  the  junction  of  the  switch  track  and  the 
other  track,  and  that  such  a  device  was  in  com- 
mtm  lue  by  defoidant. — Smith  y,  Fnrdyoe  OSo. 
Sup.)  679. 

In  an  action  for  Injuries  to  a  car  repairer. 

held,  that  there  was  no  failure  of  proof  on-lT 
the  petition. — Smith  v.  Fordyce  (Mo.  Suit.)  fXTii. 

In  an  action  against  a  master  for  injuries  re- 
ceived by  a  servant,  evidence  held  not  to  show 
actionable  negligence. — Holiingsworth  T.  Z^- 
tlonal  Biscuit  Co.   (Ho.  AivO  1U8. 

In  an  action  for  injuries,  evidence  held  not  to 
charge  plaintiff  with  contributory  negligence  in 
coming  in  contact  with  electric  tan. — Fonts  v. 
Swift  &  Oo.  (Mo.  App.)  167. 

Evidence  that  servant's  injuries  were  caaaed 
by  the  unguarded  conation  ot  machinery  h*U 
reconcilable  with  phydcal  facts. — Stafford  t. 

Adams  (Mo.  App.)  1130. 

It  Is  negligence  per  se  for  the  owner  vt  a  vaUl 
to  fail  to  guard  pulleys  and  belts,  as  reoairod 
by  Bev.  St  1808.  |  MSS^taflord  v.  Adams 
(Mo.  App.)  U30. 

In  an  action  1^  a  servant  for  inJoriea,  heU. 
that  the  issue  <a  contributory  n^jnnee  vas 
for  tbe  Jnry.— Staff<Hrd  t.  Adams  (Ho,  Ann.) 

1130. 

In  an  action  against  a  railroad  company  tcr 
injuries  to  a  servant,  owing  to  other  servaotf 
having  rolled  a  bale  of  cotton  on  plaintiff.  A«M. 
that  the  question  of  their  nwUnnoa  was  fr; 


the  jury.— International  ft  O.  N.  B.  ClO.  T.  Stii: 
(Tex.  6v.  App.)  287. 
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In  an  action  against  a  railroad  companr  for 
tnjnriea  to  a  Berrant,  eridence  held  not  to  show 
any  uefUgMiee  on  the  part  of  plaintifTa  fore- 
man.—International  &  6.  N.  R.  Oo.  T.  Still 
(Tex.  Civ.  App.)  257. 

Whether  a  railroad  had  properly  performed 
Its  duty  of  inspecting  cars  held  a  question  for 
the  jury— El  Paso  &  S.  W.  Ry.  Co.  v.  Vizard 
(Tex.  Civ.  App.)  457. 

Whether  an  inspector  was  negligent  in  in- 
specting cars,  or  whether  he  negligently  failed 
to  make  an  inspectioD.  were  questions  of  fact 
for  the  Jury.— 131  Paso  &  S.  W.  Ry.  Oo.  v. 
Vizard  (Tex.  Civ.  App.)  457. 

In  an  action  for  Injuries  to  a  railroad  brake- 
man,  charge  submitting  the  issue  of  the  brake- 
mans  negligence  as  proximate  cause  held  er- 
roneous, where  the  negligent  act  specified  neces- 
sarily contributed  to  the  injury. — -El  Paso  &  S. 
W.  Ry.  Co.  V.  Vizard  (Tex.  Civ.  App.)  457. 

In  an  action  for  injuries  sastained  by  being 
struck  by  a  timber  left  on  a  railway  truck, 
the  evidence  held  to  present  an  issne  of  fellow 
servants. — Ray  t.  Pecos  A  N.  T.  1^.  Co.  (Tex. 

Civ.  App.)  400. 

In  an  action  (or  injuries  by  reason  of  a  de- 
fective tool,  a  charge  presenting  propositions 
of  n^ligence  in  furnishing  the  defective  too] 
"and'  in  failing  to  warn  AeM  proper. — Wood 
V.  Texas  Cotton  Prodnct  Co.  (Tex.  Civ.  App.) 
496. 

110.  UaMUties   for   Injnriea   to  third 
persons. 

ELEempTary  damages  cannot  be  recovered  for 
the  malicious  acts  of  railroad  agents  In  fail- 
tug  or  refusing  to  carry  a  passenger,  where 
ratification  ia  not  shown. — ^Townscnd  T.  Texas 
ft  N.  O.  Br.  Go.  (Tex.  Qt.  App.)  802. 

MATERIALITY. 

Of  aKeration  of  written  instnmient,  aee  "Al- 
teration of  Instrnmenta." 

MAXIMS. 

Of  eqoitr,  aae   'ISQnlty,"  f  1. 

MEASURE  OF  DAMAGES. 

See   "Danutgett"  |  ft. 

For  breach  of  contract  of  sale,  see  **Sales,"  S  ^ 
For  breach  of  warranty,  see    "Sales,"  {  7. 
For  delay  in  transportation,  see  "Carrlera," 

MECHANICS'  LIENS. 

Parol  or  extrinsic  evidence  of  mechanic's  Han 
statement,  see   "Evidence."  S  8. 

I  1.    Froooedlnea  to  parfeet. 

Under  Rev.  St.  1899,  S  4207,  and  chapter  47, 
art.  4,  SS  4239-4256,  lien  account  of  subcon- 
tractor held  sufficient  as  to  the  dates  of  supply- 
ing mat^ials. — Kneisl^  Iiumber  Co.  t.  Sdward 
B.  Stoddard  Oo.  (Mo.  App.)  774. 

Uechanic'a  lien  statement  held  auCciently  fnll 
as  to  the  itema  of  material  furnished. — Kneisley 
Lumber  Co.  v.  Edward  B.  Stoddard  Co.  (Mo. 
App.)  774. 

I   2.  Emforoement. 

Though  notice  of  an  intention  to  file  a  mechan- 
ic's lien  was  not  served  on  all  the  owners  of  the 
property*  vthere  It  was  served  on  one  of  nuch 
owners,  the  Hen  can  be  enforced  against  his  un- 
divided Interest — Kneisley  Lumber  Co.  v.  Ed- 
ward B.  Stoddard  Oo.  (Mo.  App.)  774. 


A  jndgment  In  favor  of  a  transferee  for 
amount  of  a  note  for  materials  held  proper, 
thongh  tiio  special  verdict  fooad  that  the  value 
of  the  materials  furnished  was  less  than  the 
sum  stated  in  the  note. — Featherstona  t.  Brown 
(Tex.  av.  App.)  470. 

MEMORANDA. 

Required  by  statute  <tf  fraads,  sea  "Fntnds, 

Statute  of,"  S  4. 

MENTAL  SUFFERING. 

See  "Damages,"  |  2. 

MERGER. 

Of  contract,  see  "Contracts,"  t  2. 

Of  prior  verbal  contract  in  written  contract  be- 
tween ehlpper  and  carrier,  see  "Carriers," 
I  2, 

MILITIA. 

Requisites  and  validity  In  general  of  statntes 
relating  to,  see  "Statutes,"  {{  1,  2. 

MINES  AND  MINERALS. 

Contradiction  of  witnesses  In  ejectment  tor 
mining  claim,  see    "Witnesses,"  S  3. 

Deeds  of  mineral  lands,  see    "Deeds."  §  2. 

Ejectment  for  mining  <daim,  see  "Eljectment," 
S  2. 

Quarry  operators  as  employers,  see  "Master 
and  Servant,"  H  ^  7. 

MISREPRESENTATION. 

See    "False  Pretenses";  "Frand." 
By  vendor  of  land,    see    **Vendor   and  Pur- 
chaser," t  1. 

MISTAKE. 

As  ground  for  reformation  of  deed,  see  "Refor- 
mation of  Inatrumeots,"  S  !■ 

MITIGATION. 

Of  damages,  see   "Damages,"  |  2. 

MODIFICATION. 

Of  contract,  see    "Contracts,"  |  3: 

MONEY  RECEIVED. 

Liability  of  broker  for,  see    "Brokers,"  8  2. 
Recovery  of  price  paid  for  goods,  see  "Sales," 
«  7. 

MONOPOLIES. 

Conclosiveuefw  of  decision  as  to  viblati<m  of 
anti-trust  act,  see    "Courts,"  I  1. 

§  1.  Tnista  and  other  oomblMatlona  Im 
restraint  of  trade. 

Where  an  action  is  brought  to  recover  a  pen- 
alty allowed  by  the  antl-truat  statutes  of  Tex- 
as, held,  that  no  right  of  the  state  to  the  pen- 
alties could  be  baaed  oo  the  ground  that  ^e 
contract  created  a  monopoly  at  common  law 
or  was  in  violation  of  the  anti-trust  statutes  of 
the  United  States. — Ft  Worth  ft  D.  C  Bj. 
Co.  V.  State  (Tex.  OlT.  Aj^)  870. 
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MORTALITY  TABLES. 

Evidence  in  action  tor  wrongful  deatii*  no 
"Death,"  I  1. 

MORTGAGES. 

In  frand  of  craditMn,  Ma    "BVandnknt  Oon> 

Teyancei)"  I  1. 
Parol  or  extrinsic  evidence,  ne  "Bridenee," 

Power  of  agent  as  to,  see  "Principal  and 
Agent,"  S  2. 

Priority  of  laborer's  lien,  see  "Master  and  Ser- 
vant/' i  2. 

Subrogation  to  rtglita  of  mortgagee,  see  "Sub- 
rogation." 

Mortgagea  by  parttcuiar  eltuaa  parties. 

See  "Corporations,"  H  2,  4?  "Husband  and 
Wife,"  18  8,  6. 

Movtaocw  qfiKirMeuIar  tpeelet  q^pnipn^ 

Communftr  property,  see  "Haaband  and  Wife," 

i  6- 

Personal  property,  see  "Chattel  Mortgages." 
Wife's  separate   estate,   see   "Busbahd  and 
Wife,"  Vs. 

I  1.  Oomstraotiwa  mmA  opsMti«a. 

*Neitlier  a  snre^  nor  his  heirs  take  any  legal 
Interest  in  land  mortgaged  to  him  for  purposes 
of  Indamnitr.— Dyer  t.  Jacoway  (Ark.)  901. 

I  S.   Payment  or  perfonnaBoe  of  eom- 
dltioB*  Teloase,  and  satlsfaotiom. 

A  beneQdary  of  a  deed  of  tmst  held  justified 
In  refusing  to  perform  an  agreement  to  extend 
die  time  of  payment  and  to  dismisa  foreclosure 
^wteedinga. — atnrgeon  r.  Madd  (Mo.  Sup.) 

A  promise  by  a  beneficiary  of  a  trust  deed  to 
grant  an  extension  of  time  or  postpone  a  fore- 
closnre  sale,  unsupported  by  a  valuable  con- 
sideration, AeM  unenforceable. — Sturgeon  t. 
Mudd  (Mo.  Sup.)  680. 

I  8.  Redemption. 

Under  Rev.  St  1889.  U  4343,  4344,  a  bill  to 
redeem  from  a  forecloeure  sale  under  a  deed  of 
trust,  not  filed  vitliiD  12  mouths  after  the 
sale,  and  failing  to  aU»e  an  attempt  to  give 
seciuitT,  AeM  ntally  defective.— Sturgeon  t. 
Uudd  (Mo.  Sup.)  630. 

MOTIONS. 

Arrest  of  Judgment  In  criminal  prosecoti<His, 

see    "Criminal  Law,"  §  20. 
Change  of  venue  In  civil  actions,  see  "Venue," 

Oontlnoance  in  civil  actions,  see  "Continu- 
ance." 

Direction  of  verdict  In  dvU  actions,  see 
"Trial,"  I  4. 

Dinniasal  appeal  or  writ  of  error  in  crim- 
inal prosecutions,  see   "Criminal  Law,"  S  26. 

New  trial  in  civil  actions,  see  "New  Trial," 
i  2. 

New  trial  In  criminal  prosecutions,  see  "Crim- 
inal Law,"  {  19. 

Opening  or  setting  aside  d^ult  Judgment,  see 
^'Judgment,"  S  3. 

Presentation  of  objections  fOr  review,  see  "Ap- 
peal and  Error,"  S  2. 

Quashing  depositions,  see  "Depositions." 

Relating  to  pleadings,  see    "Pleading,"  S  7. 

Striking  out  evidence,  see    "Trial,"  i  2. 

MUNICIPAL  CORPORATIONS. 

See  "Counties" ;  "Schools  and  School 
Diatricts,"  1  1. 


Dedication  of  streets  and  alleys  to  publk^  see 
"Dedication,"  |  1. 

Delegation  of  legislative  power  to,  Mt  "Ooik- 
stitutional  Law/'  fi  1. 

Disapproval  by  municipal  assembly  of  report 
of  conunlsslMiers  in  condemnation  proceed- 
ings, see   "Eminent  Dcnnaln,"  |  2. 

Estoppel  to  assert  Invallditr  oi  franchise,  sh 
"Estoppel,"  S  1. 

Inadequate  damages  for  injuries  from  obetmc- 
tlon  in  street,  see   "Damuea,"  I  4. 

Laws  impairing  obligation  of  mtmicipal  bonds, 
see    "Constitutional  Law,"  5  2. 

Mandamus,  see    "Mandamus,"  t|  1,  2L 

Ordinances  relating  to  Intoxicatfag  Ilanoxu.  see 
"Intoxicating  Liquors." 

Ri^t  to  grant  franchise  pending  injunctioi! 
to  restra^  declaration  of  result  of  election 
to  determine  annexation  of  territory,  see  "la- 
Junction,"  t  2. 

Bigbt  to  Jury  trial  In  proceedings  for  diange  hi 
benefit  assessments,  see    "Jury,"  J  1. 

Right  to  punish  drunkenness,  see  "Dmnkards." 

Street  railroads,  see    "Street  RaUroeda." 


I  1.  Creation.  alteratlont 
and  dissolution. 

Under  Kirby's  Dig.  8  6S22,  relative  to  the  an- 
nexation of  portions  of  one  manldpalitr  to 
another,  the  Jarisdictlon  of  the  annexing  mu- 
nicipality over  the  annexed  territory  k«U  to 
commenoe  when  the  result  of  the  eleraoo  is  de- 
clared.—Littie  Bock  By.  ft  Eleetrie  Oo.  t.  dty 
of  North  Uttio  Bock  (Ark.)  826L 

I  X.   Oorernmontal  powers  and  tmrna- 
tlona  In  ceneraL 

The  regulation  of  prices  to  be  charged  by  a 
corporation  Intrusted  with  a  franchise  of  a 
public  utility  character  is  within  the  sovereign 
power  of  the  state  granting  the  same  or  suf- 
fering It  to  be  exerdsed  within  Its  borders. — 
State  ex  reL  Oamer  v.  Ifiwoori  ft  K.  Tele* 
phone  Co.  ^o.  Sup.)  4L 

f  3.  LeclslatlTe   eontrol   of  mvnielpal 
aots,  rlcbts,  and  liabilities. 

The  General  Assembly,  except  as  limited  in 
the  Constitution,  has  jurisdiction  to  grant  fran- 
chises to  be  exercised  In  the  streets  of  the 
cities  and  other_pablic  highways  In  the  state. 
—State  ex  rel.  CTamer  r.  Hlssoud  ft  K.  Td6> 
phone  Oo.  (Mo.  Sup.)  41. 

f  4,   Proceedings  of  eonaell 


■eremlns  body. 

nvalidity  of 


The  Invalidity  of  one  proTision  of  a  munici- 
pal ordinance  keUd  not  to  affect  tiie  vmUdity  of 
another  provision. — Hoody  t.  <Mty  of  WlUiaiss- 
burg  (Ky.)  1075. 

I  S.    Pnblle  Improrementa. 

Under  Ey.  St.  IMS,  |  8453,  fallnie  -of  plain- 
tiff to  file  a  copy  of  the  resolution  accmong  a 
street  improvement  held  not  to  defeat  in  rigiit 
to  enforce  the  lien  therefor. — Cabell  t.  GSty  of 
Henderson  (Ey.)  1095. 

A  petition  to  enforce  a  lien  for  street  Iinpnm- 
ment.  containing  a  general  allegation  that  the 
council  passed  the  ordinance  for  the  Improve- 
ment, as  required  by  Ky.  St  1903.  |  8279, 
held  mffldent— GabeU  t.  aty  of  Hendsmn 
(Ky.)  1005. 

Under  Laws  1892^  p.  ^  1  113.  d^mdant 
in  an  action  on  a  special  tax  bill  for  a  street  im- 
provement held  entitied  to  show  absence  of 
material  steps  In  the  proceedings.— ^ty  of 
Sedalia  ex  reL  Gilsonlte  Ctmst  Co.  Hont- 
gomery  (Uo.  App.)  1014. 

In  an  action  on  a  special  tax  hill  f6r  a  street 
improvement,  held,  under  Laws  1892-93,  p.  82. 
i  110,  that  a  protest  against  the  improvonent 
could  be  Impeached  by  showing  the  signers  were 
not  proper^  owners  or  anthorhnd  to  tiim^ 
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Olty  of  Sedalia  ex  rel.  Oilwnite  Coiut  Co.  v. 

Montgomery  (Mo.  App.)  1014. 

A  coancU.  by  passing  an  ordinance  for 
a  street  improvement  after  the  receipt  and  filing 
of  the  report  of  ita  committee  that  a  protest 
against  It  hj  property  owners,  nnder  Laws 
1892-98,  p.  92,  |  110,  was  insufficient,  held  to 
have  adopted  the  report. — Oity  of  Sedalla  ex 
rel.  Gllsonlte  Conat.  Co.  r.  Niontgomery  (Mo. 
App.)  1014. 

Officers  of  a  corporation  owning  land  held,  in 
the  absence  of  special  authority  from  the  di- 
rectors not  to  be  empowered  to  protest,  under 
Laws  1892-93,  p.  9SC  f  110,  aninst  Improve- 
ment of  a.  atreet — (Mty  of  Sed^ia  ex  rel.  Gil- 
sonite  Oonst.  Go.  T.  Montgomery  (Mo.  App.) 
1014. 

As  admlnistrat(»  held  not  entitled  to  protest, 
under  Laws  1892-^,  p.  92.  §  110,  against  im- 

Srovement  of  a  street. — City  of  Sedalia  ex  rel. 
filaonlte  Const  Co.  v.  Montgomery  (Mo.  App.) 
1014. 

One  filing  a  Utttx  withdrawing  from  a  protest 
nnder  Laws  1892-93,  p.  92,  fi  110,  against  a 
■  street  Improvement, '  held  not  to  be  counted  as 

Srotesting. — City  of  Sedalia  -ex  rel.  Gllsonlte 
tost  Co.  T.  Montgomery  (Mo.  App.)  1014. 

One  signing  a  protest  against  a  street  im- 
provement, under  Laws  1^2-93.  p.  92,  8  110, 
Held  entitled  to  withdraw  from  it  witiiiD  the 
time  limited  for  its  filing. — City  of  Sedalia  ex 
rel.  Gilsontte  Const  Co.  v.  Montgomery  (Mo. 
App.)  1014. 

Under  Imwb  1892-83.  p.  82,  S  110,  the  finding 
by  a  city  council  of  assent  of  property  owners 
requisite  for  its  jurisdiction  to  make  a  street 
improvement  held  not  Conclusive.  —  City  of 
Sedalia  ex  rel.  Gilsonite  ConsL  Co.  v.  Mont- 
gomery (Mo.  App.)  1014. 

f  6.   Volioe  power  and  renlatloma. 

Ey.  St.  1903,  c.  47  and  sections  3628,  8637, 
held  not  to  authorize  a  municipality  to  adopt  an 
ordinance  providing  that,  when  a  Judgmrait  for 
a  fine  shall  he  less  than  flO,  a  fee  for  the  city 
attorney  of  $2.80  shall  be  taxed  as  costs. — 
Moody  T.  Oity  of  WUliamsbarg  (Ey.)  1075. 

TJnAee  Oonst.  Mo.  art.  9,  S  16,  and  Acts  1887, 
p.  51.  I  50,  01  (Rev.  St  1899,  SS  6408,  6409), 
providing  means  for  cities  of  certain  population 
to  aTail  themselves  of  the  constitutional  privi- 
lege to  frame  tiieir  own  charters,  a  clause  In 
the  charter  of  Kansas  City  anthorizlng  the  en- 
actment of  an  ordinance  fixing  maximum 
amount  of  telephone  tolls  held  invalid.— State 
ex  rel.  Gamer  t.  MisBOuri  &  E.  Telephone  Co. 
(Mo.  Sup.)  41. 

9  T.  Uao  amd  reKvIatioB  of  pnbllo  pla- 
oea.  property,  and  works. 
Facta  held  to  justify  a  prraumption  that  a 
city  had  abandoned  proceedings  to  condemn 
land  for  the  opening  of  a  street. — In  re  Sev- 
enteenth St  (Mo.  Sup.)  45;  Kansas  City  v. 
Kansas  Oty,  Ft  a  &  M.  R.  Co.,  Id. 

An  owner  of  property,  neither  taken,  dam- 
aged, nor  assessed  in  certain  street  opening  pro- 
ceedings, held  not  entitled  to  appeal,  under  Kan- 
sas City  Charter,  art  7,8  o- — In  re  Seven- 
teenth St.  (Mo.  Sup.)  46;  Kansas  City  t.  Kan- 
sas City,  Ft  S.  &  M.  R.  Co.,  Id. 

An  affidavit  of  an  appellant  In  street  open- 
ing proceedings,  failing  to  state  the  interest 
of  the  appellant  in  the  proceeding,  held  insuffi- 
cient, under  Kansas  City  Charter,  art.  7,  §  5. 
— ^In  re  Serenteenth  St  (Mo.  Sup.)  45;  Kan- 
sas GitT  T.  Kansaa  City,  Ft.  S.  &  M.  B.  Co., 
Id. 

Under  Const  art  12,  S  20,  a  city  hdd  an- 
tliorized  to  permit  a  street  railway  company 
to  coustmet  and  (^wrate  a  line  on  its  streets. — 


St.  Louis  &  S.  By.  Co.  T.  Idndell  I^.  Co.  (Mo. 
Sup.)  634. 

A  street  crossing  a  railway  company's  ri^t 
of  way  and  tracks  held  a  poblic  bitflkway.— %t 
Lonis  A  8.  Bj.  Oo.  T.  Und^  I^.  Oo.  (Mo. 
Sop.)  884.  V- 

I  8.  Torta. 

In  an  action  against  a  dty  for  tnjnrlea  ttnsed 

by  falling  over  a  atone  step  leading  to  private 
premises  and  projecting  under  the  street 
dence  held  to  justify  snomisalon  to  tbe  jury  of 
the  question  whether  plaintiff  was  giulty  of 
contributory  negligence. — Fischer  t.  Oity  <^  St 
Louis  (Mo.  Snpl)  82. 

In  an  action  against  a  for  injuries  caused 
by  falling  over  a  stone  step  leading  to  private 
premiseB  and  projecting  under  the  street  OTi- 
dence  held  to  justify  submisaion  to  tbe  jury  of 
tbe  question  whetiier  def«idant  was  negl' 
— Fisdier  T.  aty  of  St  Looia  (Mo.  Sap^ 

A  city  held  not  liable  for  injuries  to  a  pedes- 
trian by  a  defect  In  a  sidewalk  constructed  by 
third  persons  along  a  portion  of  tbe  street  that 
the  cit7  bad  not^improved. — Bnppentbal  T.  Oity 
of  St  Louis  (Mo.  Sup.)  612. 

In  an  action  for  injuries  to  a  pedestrian,  the 
city  held  not  entitled  to  an  instruction  that  if 
the  accident  was  caused  by  tbe  raiaing  of  tbe 
cover  of  a  coal  hole  by  the  occupi^  of  adjoin- 
ing property  on  tbe  morning  of  the  accident  tbe 
was  not  liable. — ^Drake  Kansas  Oity  (Mo. 
Sup.)  688. 

In  an  action  for  Injuries  to  a  pedestrian  by 
falling  into  a  defectively  constructed  coal  hole, 
an  instruction  as  to  defendant's  liability  in  case 
the  cover  of  the  bole  was  displaced  by  a  third 
person  t>efore  the  accident  held  properly  modi- 
fied.—Drake  T.  Kansas  Oity  (Mo.  Snp.)  689. 

In  an  action  for  injunes  to  a  pedestrian  by 
falling  into  an  alleged  defectively  constructed 
coal  hole  in  a  sidewalk,  evidence  held  insufficient 
to  establish  that  the  verdict  waa  the  result  of 
passion  and  prejudice, — Drake  t.  Kansas  Oity 
(Mo.  Snp.)  6^. 

A  city  held  not  entitied  to  actual  notice  of  a 
defect  in  a  sidewalk,  consisting  of  a  defectively 
constmcted  coal  bole,  as  a  prereqnisite  to  its 
liability  for  injuries  to  a  {tedestrian  by  reason 
thereof. — Drake  v.  Kansas  City  (Bio.  Snp.)  688. 

In  an  action  for  injuries  to  a  pedestrian  by 
falling  Into  a  defectively  constructed  coal  hole, 
a  requested  instruction  as  to  defendant's  du^  to 
discover  the  defect  held  properly  modified. — 
Drake  v.  Kansas  City  (Mo.  Snp.)  980. 

In  an  action  against  a  city  for  injuries,  wheth- 
er plaintiff  was  injured  in  a  public  street  or 
attempted  to  crosa  the  street  at  an  irregular 
place,  which  tbe  dty  had  not  pnt  in  use  for 
pedestrians,  or  was  guilty  of  contributory  negli- 

fence,  held  questions  for  the  fary. — ^Haxton  t. 
:ansaa  City  (Mo.  Sop.)  T14. 

A  traveler  on  a  pnbHe  street  has  a  rii^t  to 
presume,  in  the  absence  of  knowledge  to  tbe 
contrary,  that  the  dty  has  performed  Its  doty 
to  exercise  ordinary  care  to  keep  Its  sidewalks 
and  crossings  in  a  reasonably  safe  condition  for 
public  trarel. — ^Haxton  v.  Kansas  Oity  (Mo. 
SupO  714. 

It  Is  the  duty  of  a  dtr  to  exercise  ordinary 
care  to  keep  its  sidewalks  and  crossings  in  a 
reas(mably  safe  condition  tor  public  teavel. — 
Haxt<Hi  V.  Kansaa  CSty  (Mo.  Snp.)  714 

i  9.    Flsoal   manasomemt,  pnblle  debt, 
seonrltles,  and  taxation. 

In  mandamus  proceedings  by  original  bond- 
holders to  reach  taxes  levied  by  a  city  under 
Sp.  Laws  27th  Le^.  (Ist  Called  Sess.)  p.  13,  c. 
4,  {  37,  for  refunding  bonds,  holders  of  refund- 
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ing  bonds  Xrfd  not  necessary  parties. — City  of 
Austin  T.  Gahill  <Tex.  Sap.)  942, 

Failnre  of  a  city  to  Ibtt  taxes  to  meet  bonds 
at  the  time  required  by  law  may  be  remedied 
by  mandamoB,  relating  back  to  uie  time  when 
the  levy  shonld  have  been  made. — City  of  Aasr 
tin  T.  CabUl  (Tex.  Sup.)  542. 

Writ  of  mandamus,  being  based  on  default 
of  doty,  cannot  direct  a  tntare  levy  of  taxeff  in 
advance  of  default  in  making  such  lery. — City 
of 'Austin  T.  Cahill  (Tex.  Sup.)  542. 

Judgment  on  a  claim  against  a  city,  and  man- 
damus to  enforce  the  levy  of  a  tax,  Aeld,  under 
the  drcmnstauees,  obtainable  In  the  same  aoit 
— OitT  of  Austin  r.  Cahill  (Tex.  Snp.)  542. 

Demand  on  a  city  to  levy  taxes  to  meet  bonds 
held  not  necessary  prerequisite  of  a  mandamus 
to  compel  it  to  do  so,  where  such  demand  would 
have  met  with  a  refusal. — City  ot  Anatin  t, 
Cahill  (Tex.  Sup.)  542. 

The  proceeds  of  a  tax  levy  under  Bp.  Laws 
2m  Leg.  (lat  Called  Seas.)  p.  13,  c.  4,  S  37, 
cannot  be  diverted  by  the  city  to  meet  the 
charges  of  unrefunded  bouds.-M:iity  of  Anatin 

v.  CahiU  (Tex.  Sup.)  542. 

Illegal  tax  levy,  while  in  strictness  retnrnable 
to  taxpayers,  may  be  applied  as  a  credit  on 
omitteu  legal  leriea,  in  order  to  avoid  drcoity. 
—City  of  Austin  t.  Cahill  ^ex.  Snp.)  542. 

Austin  City  Charter  (Sp.  Laws  27th  Leg. 
rist  Called  8ess.1  pp.  12,  18,  c.  4)  g  33,  par. 
2,  and  section  37,  authorize  a  tax  leviif  to  be 
devoted  excluuvely  to  the  payment  of  interest 
and  accumulation  of  sinking;  fund  on  refunding 
bonds,  and  permits  an  admtional  lavy  to  meet 
unrefunded  bonds. — City  of  Austin  r.  Cahill 
(Tex.  Sup.)  542. 

Const,  art.  11,  §  5,  prescribing  the  municipal 
tax  rate  limit,  held  not  to  prohibit  the  assess- 
ment of  omitted  taxes  for  past  years,  so  long 
as  the  tax  limit  for  such  past  year  Is  not  ex- 
ceeded.— City  of  Austin  v.  Cahill  fTex.  Sup.) 
542. 

Whatever  interest  refunding  bondholders  have 
in  a  tax  collected  for  them  nnder  Sp.  Laws, 
27th  Leg.  (1st  Called  Sess.)  p.  13,  c  4,  S  37, 
is  an  equitable  interest;  the  legal  title  to  the 
money  collected  being  in  the  city. — <3ty  of 
Austin  V.  Cahill  (Tex.  Sup.)  542. 

Purchasers  of  bonds  take  the  same  subject 
to  the  law  in  force  at  the  time  of  their  issu- 
ance, including  the  conetitutional  limitation  up- 
on the  taxing  power  of  the  city.— City  of  Ana- 
tin V.  Cahill  (Tex.  Sup.)  542. 

In  a  suit  by  a  taxpayer  to  enjoin  collection 
of  tax  levied  to  pay  town  bonds,  the  town  and 
the  holder  of  the  bonds  held  necessary  parties. 
—Bradford  t.  Weatbrook  (Tex.  Glv.  App.)  882. 

Where  bonds  of  a  de  facto  municipal  corpora- 
tion were  Bubseqnently  assumed  as  provided  by 
statute  by  the  corporntion  ns  reorganized,  the 
bonds  were  valid. — Bradford  T.  Weatbrook 
(Tex.  Civ.  App.)  382. 

Under  Const,  art.  11. 1  %  Ber.  St  1896.  arts. 
416.  408,  and  Austin  City  Charter  (Sp.  Laws 
27th  Leg.  [let  Called  Sesa.]  pp.  12-17,  «7,  c. 
4),  taxes  raised  to  accumulate  a  sinking  fund 
on  municipal  bonds  cannot  be  diverted  to  the 
payment  of  Interest  on  other  bonds. — City  of 
Austin  T.  OahiU  (Tex.  av.  App.)  536. 

MURDER. 

Baa  "Homicide." 

MUTUAL  BENEFIT  INSURANCE. 

See   "Inaurance,"  |  8L 


NAMES. 

Of  onpmtSon,  aee  "OoEpcnatloiH,*'  I  01 

NATIONAL  BANKS. 

See  Tauka  and  Banking,"  {  Z 

NAVIGABLE  WATERS. 

See  "Terrlefc" 

NEGLIGENCE. 

Causing  death,  aee  "Death."  |  L 
Evidence  of  damages,  see  "Damages,"  I  !^ 
Liability  of  bnlldTng  and  loan  assodatioo  for 

negligence  of  contractor,  aee  "Bnildinc  and 

Loan  Aaaoclationa." 

By  pcnKcuIar  (AoMet  oTportlat^ 

See  "Carriers,"  fifi  1,  2,  6;  "Clerka  of  Conrta"; 

"Municipal  Corporations,"  i  8;  "Railroads,** 
§S  4^S. 

Employers,  see  "Master  and  Servants"  ||  3-0. 
Hospital  pnysicians,  see  "HoBpttals. 
Telegraph  or  telephone  companies,  see  "Ttie- 
grapfaa  and  Telephones,''  i  1. 

Condition  or  u«e(xf  particular  specfea  of  proitaty, 

v/orki,  ormaeMnery. 
See  'Terries,"  {  1;  "Bailroads,"  |S  4-6;  **Street 
Baiboada."  f  2. 

ConMJyiOory  negligence. 

Of  passenger,  see  "Carriers,"  |  7. 

Of  person  injured  by  defect  in  street;  aee 

"Municipal  Corporstiona,"  |  & 
Of  person  injured  by  opovtion  of  railioad. 

see  "BailroadB."  fi  6. 
Of  person  injured      opaati<m  of  stievt  rall- 

rond.  see  "Street  Haifroads,"  i  2. 
Of  person  nalng  tecrr,  see  "Fernea,**  f  1. 
Of  servant,  aee  **Mastar  and  Semnt;*'  if 

8,  ft. 

S  1.  Aflts    or    omlaslaaa  MHutltMttiS 
necllBeitee. 

*Where  plaintiff  ordered  certain  medidne  for 
cattle,  and  defendant  sent  the  wrong  medidne, 
and  in  replying  to  a  notice  stated  that  the 
medicine  was  all  right,  and  plaintiff  oaed  it 
defendant  waa  liable  for  resnlting  injoriea  t» 
plaintiff's  animals. — Mann-Tankeruy  Dmc  Ok 
V.  OheaJrs  &  Son  (Ark.)  873. 

Facts  held  insufficient  to  show  an  implied  in- 
vitation by  defendant  railroad  company  to  the 
public  or  plaintiCra  child  to  nse  atone  steps  of 
a  railroad  bridge  abutment  as  a  passway. — 
Williamson  v.  Gulf,  O.  &  S.  F.  By.  Co.  (Tex. 
Civ.  App.)  279. 

Where  plaintiff's  child,  in  using  tiie  atont 
abutment  of  a  railroad  bridge  as  a  passway. 
was  a  trespasser,  the  railroad  company  owed 
Urn  no  du&,  except  to  avoid  willfully  injur- 
ing him.— WlUiamaon  t.  QnU,  a  ft  S.  F.  By. 
Co.  (Tex.  Civ.  App.)  27». 

I  2.  Proalmate  eamae  of  lajwy* 

'VMiere  plaintiff  waa  injured  by  the  agency 
of  fellow  employes  and  defendant  company, 
the  presence  and  assistance  of  the  act  of  the 
fellow  servants  held  not  to  excnlMite  the  othcf 
asencT.— Bay  v.  Pecos  &  N.  T.  By.  Oo.  (Tex. 
CIt.  App.)4lB6. 

Where  plaintiff  was  injured  by  an  engine 
striking  a  timber  lying  on  the  track,  and  the 
employes  of  defendant  company  were  n^ligent 
in  running  the  engine  against  the  timber,  it 
was  liable  if  plaintiff  waa  not  negligent  in  re- 
moving the  timl>er  Ctonk  the  trade,  tke 
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nesligeace  of  plaiotilTs  emnloyer.  or  that  of 
itn  employ^  other  tiiaii  puUnHSi  may  have 
coucurred  with  Its  negligence  io  produciDK  the 
reaalts.— Bar  v.  P«oo»  &  N.  T.  By.  Co.  (Tex. 
Civ.  App.)  466. 

I  3.    OomtribataiT  nesUcuto*. 

The  occapant  of  a  carriage  held,  under  the  cir- 
ennutaiices,  not  subject  to  the  imputed  negli- 

SDce  of  tiie  driver. — Sluder  v.  St.  Loula  Transit 
K  (Mo.  Sup.)  G48. 

One  injured  through  failure  of  another  to 
take  proper  steps  to  avoid  IdJiut  after  the  dis- 
covery of  peril  Md  entitled  to  recover,  thongb 

Silty  of  Qontribotoiy  neglisence. — Bon  v. 
ebropoUUn  St  By.  Co.  (Mo.  App.)  144. 

Where,  in  an  action  for  peraonal  injuries, 
plaintiff  seeks  recovery  on  sole  ground  that  at 
the  time  of  the  injury  he  was  in  a  position  of 
peril,  which  defendant  discovered  in  time  to 
have  prevented  the  injury,  contributory  negii- 
ireace  is  no  defense. — -Northern  Texas  Traction 
Co.  V.  Yates  (Tex.  Civ.  App.)  283. 

The  doctrine  of  discovered  peril  has  no  ap- 
plication, in  the  absence  of  actual  and  timely 
knowledge  on  the  part  of  the  person  causing 
the  injury  Of  the  peril  of  the  person  Injared. 
— Cardwell  v.  Onl^  a  A  6.  N.  Ry.  Oo.  (Tex. 
Civ.  App.)  422. 

f  4.  Aetfoaa. 

Where  the  evidence  is  conflicting  the  questions 
of  negligence  and  contributory  ueEligence  are 
for  the  jury. — Price  v.  St  Louis,  I.  M.  &  S. 
By.  Co.  (Ark.)  575. 

Finding  that  a  buyer  of  drugs  relied  on  repre- 
sentations by  the  seller  that  the  same  could  be 
administered  to  animals  with  safety  held  mp' 

grted  by  the  evidence. — Mann-Tankersly  Drug 
I.  v.  CWlrs  ft  Son  (Ark.)  878. 

•Where,  in  an  action  for  injuries  through 
negligence,  fair-minded  men  may  draw  from  the 
facts  different  conclusions,  the  question  of  con- 
tributory neritgence  is  for  the  jury. — St.  Louis, 
T.  M.  &  8.  iRy.  Co.  t.  Hitt  (Ark.)  908,  990. 

In  an  action  for  personal  injuries,  in  which 
plaintiff  songht  recovery  tor  Impairment  of 
memory,  the  record  on  appeal  held  not  to  show 
certain  excluded  evidence  relevant  to  show  that 
plaintiff's  memory  was  poor  before  the  injury. 
— ^Northern  Texas  Traction  Co.  v.  Ystes  (Tex. 
Civ.  App.)  288. 

An  instruction  fn  an  action  for  the  death  of 
a  traveler  in  a  collision  with  a  train  at  a  high- 
way crossing  held  not  erroneous  for  failing  to 
define  decedent's  care  to  avoid  the  collision. — 
Intetnational  &  O.  N.  R.  Co.  v.  Olover  (Tex. 
C5v.  App.)  615. 

A  petition  in  an  action  against  a  railway  com- 
pany for  negligentiy  causing  a  penon'a  death 
held  not  to  fail  to  allege  that  the  enumerated 
acts  of  negligence  caused  the  death. — Interna- 
tional &  G,  N.  B.  Co.  T.  Glover  (Tex.  Civ. 
App.)  S15. 

NEGOTIABLE  INSTRUMENTS. 

See  "Bills  and  Xotes." 

NEWLY-DISCOVERED  EVIDENCE. 

As  ground  .for  new  trial  in  criminal  prosecu- 
tions, see  "Criminal  Law,"  f  19. 

Ground  for  new  trial  in  civil  acti(nu,  see  "New 
Trial,"  S  L 

NEWSPAPERS. 

Twmination  of  contract  with  newiqiapw  com- 
pany, see  "Contracta,**  |  1. 
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NEW  TRIAL 

CostSj  see  "Costs,"  I  2. 

In  criminal  prosecutions,  see  "Criminal  Law," 
J  19. 

Necessity  of  motkm  for  purpose  of  review, 

see  "Appeal  and  Brror,"  S  2. 
Opening  or  vaeatlnc  Jndgmoit,  see  "JndK- 

ment,"  fi  0. 

I  1.  Orowids. 

*A  new  trial  will  not  be  awarded  for  newly 
discovered  evidence  which  is  merely  cumulative. 
—Long  v.  McDaniel  (Ark.)  964. 

In  an  action  for  personal  injuries,  a  verdict 
of  $1  for  plaintiff  held  properly  set  aside  as  in- 
adequate.— Loevenhart  v.  Lindeil  By.  Co.  (Mo. 
Sup.)  767. 

Certain  alleged  newlj  discovwed  evidence  heU 
not  ground  for  new  trial. — Wilson  v.  Alexander 

(Tenn.)  935. 

In  an  action  against  a  carrier  for  injuries  to 
a  shipment  of  cattle,  held  not  error  to  refuse  a 

new  trial  on  the  ground  that  the  verdict  la 
against  the  evidence. — Qalf,  O.  &  S.  F.  By.  Co. 
V.  House  &  Watkins  (Tex.  Civ.  App.)  1110. 

In  an  action  against  a  carrier  for  injuries  to 
a  shipment  of  cattle,  a  verdict  for  tiie  ship- 
per held  not  against  the  evidence. — Gulf,  C. 
&  8.  F.  By.  Co.  T.  Honse  &  Watkins  (Tte. 
Oiv.  App.)  1110. 

i  2.   Proeeedlngs  to  proevre  mew  trial. 

Under  Shannon's  Code,  8  6076,  and  the  rule 
of  a  cireuit  court,  held,  that  the  grounds  for 
a  new  trial  In  such  court  were  insoffldently 
stated. — Memphis  St.  By.  Co.  t.  Johnson 
(Tenn.)  169: 

NEXT  OF  KIN. 

See  *l>escent  and  Distribntion.** 

NON  EST  FACTUM. 

Bxecntion  of  contract,  see  "CotttractSt"  |  8. 

NONRESIDENCE. 

Ex^ption  from  service  of  mpcess  of  non- 
reddent  attmding  court,  see  'Tracess,"  |  2. 

NOTES. 

Promissory  notes,  see  "Bills  and  Notes." 

NOTICE. 

Of  paTticular  facte,  acts,  or  proceedlnge. 
See  "Mechanics'  Liens,"  S  2. 

Application  for  liquor  license,  see  "Intoxicat- 
ing Liquors."  |  2. 

Defect  in  sidewalk,  see  **MQnIeipal  Corpora- 
tions," S  8.  .~.  .~ 

Slxecotion  sale,  see  **Execntion,"  J  4. 

Laborer's  lien,  see  "Master  and  Servant"  I  2. 

Loss  Insured  against,  see  "Insnranee,"  |  5. 

Nonpayment  or  protest  Of  hill  or  note,  see 
"Bills  and  Notes,"  |  4. 

Of  bringing  of  action  against  a  corporation,  see 
"Corporations,"  $  6. 

Proceedings  for  sale  of  land  for  taxes,  see 
"Taxation,"  5  1. 

Proceedings  tor  sale  of  property  belon(^Dg  to 
decedent's  estate,  see  "Executors  and  Ad- 
ministrators." 6  8. 

Taking  deporitions,  see  "Depositions." 

To  pammlar  daeeee  of  porttea. 

See  "Principal  and  Agent,"  |  2. 
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Foreign  corporation,  see  "Corporations,"  |  6. 
Purchaser  of  negotiaUe  ijutrament,  bm  "Billt 
and  Notes,"  f  3. 

NUISANCE 

DnmkemwBs,  iss  "X^nkards." 

I  1.   FnUle  avisanoes. 

The  mere  increased  use  ot  a  ri|4it  of  waj 

S anted  a  railroad  over  a  street  over  what  maj 
n  originally  been  contemplated,  reaoltlng 
from  the  erection  of  a  deiKit  on  land  adjoining 
the  street,  keld  not  to  conatitate  a  noiaanoe. — 
Oklahoma  Citr  &  T.  B.  Co.  T.  Dnnham  (Tex. 
CiT.  App.)  848. 

OBLIGATION  OF  CONTRACT. 

liswa  impairing  see  "Constitotional  Law,"  |  2. 

OBSTRUCTING  JUSTICE. 

See  "Beseae." 

OFFER. 

Ot  judgment,  see  "Judgment,"  1 2. 
Of  pnwf,  see  "Trial,"  |  2. 

OFFICERS. 

Jurisdiction  of  partlcalar  courts  of  actioDS  In- 
volving title  to  office,  see  "Conrta,"  |  4. 
Robbery  by,  Bee  "Robbery." 

ParHcuiarcUuMtqfoifioerB. 

See  "Clerks  of  Courts":  "Jvdges":  "Jostlees 
of  the  Peac^;  "BeceiT«rs";  "SberUh  and 
Constables." 

County  officers,  see  "Counties,"  1 1. 

Court  officers,  see  "Courts,"  |  1. 

School  offlcMS,  see  "Schools  and  School  Dis- 
tricts," I  1. 

OPENING. 

Judgment,  see  "Judgment,"     8,  S. 

OPINION  EVIDENCE. 

In  ciril  actiona.  see  "Evidence."  t  8- 
In  criminal  prosecutions,  see  "Criminal  Law," 
I  IL 

OPINIONS. 

Of  courts,  see  **Oourts,"  }  L 

ORDERS. 

Review  Of  appealshle  orders,  see  "Appeal  and 

Error." 

ORDINANCES. 

Grant  of  power  to  pass,  as  delegation  of  ImIs- 
lative  power,  see  "Constitutional  Law,"  |  1. 

Municipal  ordinances,  see  "Municipal  Coi^ 
porationa,"  |§  4-6. 

Begulatiiuc  street  railroads,  see  "Street  Rail- 
roads," )  2. 

OWNERSHIP. 

Of  railroad,  see  "Railroads,"  |  4. 

PARDON. 

Statute  authorizing  conunntation  of  sentence 
as  invasion  of  pardoning  power,  see  "Con- 
stitutional Law,*^  1  1. 


PARENT  AND  CHILD. 

See  "Adoption";  "OuardUn  and  Waid.** 
AnpUcatlon  ot  eavitable  def«iae«  to  dMHnga 
between,  see  "Baahy,"  |  2. 

Mother  of  certain  children  nrisg  apart  from 
hvr  husband  Aeld  entitied  to  retau  their  cus- 
tody, subject  to  the  father's  ti^t  to  Tlsit  and 
correspond  with  them. — In  re  Bedmond  (Mo. 
App.)  129;  Bedmond  t.  Bedmond,  Id. 

PAROL  EVIDENCE. 

In  cItU  actions,  see  "Evidence,'*  |  8. 

In  criminal  prosecntiMU,  aee  "OrinUnal  Im-w" 

I  la 

PARTIES. 

Death  groond  for  abatement  see  "Abatement 

and  Revival,"  8  1. 
Parties  entitled  to  allege  «Ror,  see  "Aweal 

and  Error,"  I  18. 
Persons  concluded  by  jodgmeat,  see  *'Juidg- 

ment,"  1  9. 

In  actUma  byot  agatiut  partteular  elaum  of 

partfM. 

See  "Brokers,"  f  2. 

Agent,  see  "Principal  and  Aaeat,*'  |  2. 

In  voftioHlar  actiona  or  proeeedino*. 

See  "Death,"  |  1;  "Mandamus,"  |  2. 
Condemnation  ptooeedfngs,  see  "Ibnifteot  I>o- 

main,"  |  2. 

Criminal  ikrosecutloiis,  see  "Grlmiul  Lkw,'* 

S  2. 

Mandamus  to  compel  levy  of  municipal  taz^  mrm 

"Municipal  Corporations,"  }  9. 
To  restrain  collection  of  monidpal  tax,  BM 

"Municipal  CorporadoDS,"  1  0. 

To  porMculor  ciaaaea  <kf  conveyanoa,  amMnutat 
or  tranaactkna. 

Joint  interests,  see  "Joint  Adventures." 

I  1.  PlaiatlflS. 

The  boldera  ot  bonds  Dl^tally  issued  by  a 
school  district  may  maintain  a  suit  against  the 
district  in  their  name  aa  the  real  party  in  in- 
terest.— Board  of  Trustees  ot  IWdsviUe  v. 

Postel  (KyO  loss. 

i  2.  Defendamts. 

The  fact  that,  in  the  course  of  litigation, 
points  of  law  may  be  determined  that  will 
make  a  precedmt  harmful  to  the  interata  ot 
certain  persons  in  some  future  litigation,  is  not 
a  snfflcient  reason  tor  making  sodi  peraans 
parties.— City  of  Austin  t.  CahUl  C^ex.  Sapi> 
M2. 

PARTITION. 

Authority  of  guardian  of  insane  person  aa  to 
partition  ot  property  in  which  ward  has  an 
interest,  see  ^Insane  Persons,"  |  1. 

fi  1.  Aetloms  tmt  ■gmrtMnm, 

A  purchaser  at  a  void  partita  sale  doea  not 
have  color  of  title  until  the  deed  ta  datlTsnd 

to  him.— Cowling     Ntison  (Ark.)  MS. 

Under  Kirby's  D^.  |  2754,  rdating  to  com- 
pensation for  improvements  on  real  estate  l-y 
persona  believing  themselves  Ae  owners  then^ 
of,  purchaser  at  void  partition  sale  heid  not  en- 
titled to  compensatim  for  ImproTenMnts  mad^ 
prior  to  confirmation  of  sale. — Cowling  t.  Nel- 
son (Ark.)  913. 

When  a  sale  of  real  estate  on  partition  ha» 
been  confirmed  by  a  court  having  jnris^ction. 
the  five-year  statute  of  llmitauonB  rons  in 
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favor  of  the  purdMur  at  th?  sale  agaimit  the 
parties  tiiereto.  altbongb  the  sale  is  Toldw— 
Oowllns  T.  Nelsni  (Ark.)  913. 

It  Is  not  necessary  that  confinnatloD  of  the 
sal«  of  land  on  partition  shall  appear  of  rec- 
ord by  a  formal  order  to  sustain  the  validity 
of  the  sale,  where  it  can  be  gathered  from  the 
whole  record. — Cowling  t.  Nelson  <Ark.)  913. 

The  sale  of  land  for  coats  is  not  an  issuable 
fact  in  partition  auits,  and  when  the  court  en* 
tertaina  it,  it  is  going  b^ond  its  jurisdiction. — 
CowUng  T.  Nelson  l^k.)  913. 

Since  at  common  law  there  was  no  right  to 
sale  in  partition  proceedings,  only  jurisdic- 
tion which  court  has  to  order  sale  In  partition 
proceedings  held  conferred  by  Kirby's  Dig.  fS 
5786.  6786,  6792,  6798.— Cowling  T.  Nelson 
<Ark.)  918. 

Insaflldency  of  the  description  of  land  parti- 
tioned is  cored  by  the  parties  having  sold  their 
iDterests  in  the  land,  and  the  parebaser  hav- 
ing been  pat  into  posaession  and  made  a  party 
to  the  partition  suit. — Cowling  v.  Nelson  (Arh.) 
U13. 

Under  Kirby's  Dig.  S  6060,  relating  to  parti- 
tion, circuit  court  of  county  where  the  land  of 
a  decedent  partly  lay  held  to  have  jarlsdiction 
of  a  suit  to  partition  it  notwithstanding  sec- 
tions 6063,  6064,  and  the  fact  that  the  estate 
was  administered  in  another  conntyv— OowUng 
T.  Nelson  (Ark.)  913. 

Sale  on  partition  of  improvements  on  s^ 
arate  estate  of  wife  to  enforce  collection  of 
judgment  at  suit  of  trustee  in  bankruptcy  held 
to  subject  the  wife  and  trustee  to  the  costs  iu 
proportion  to  their  respective  shares.— CoUhis 
V.  Brym  (Tex.  Civ.  App.)  432. 

PARTNERSHIP. 

8ee  "Jtrint  AdTentores.** 

I  1.    The  relattoK. 

On  an  lasae  of  partnership,  statements  of 

one  partner  made  in  the  absence  of  the  other 
held  inadmissible  against  the  latter. — ^Bailey 
Fritz  Bros.  (Ark.)  569. 

i  2.    Matul  riglitK,  datles,  aimd  UabUi- 
tles  of  partners. 

In  suit  for  the  settlement  of  a  partnership, 
facts  held  not  to  show  one  of  tiie  partners  en- 
titled to  a  aalaiT^Whitney  t.  Whitney  (Ky.) 

311. 

Partners  are  not  entitled  to  charge  each  other 
or  the  tirm  for  services  in  the  firm  business,  un- 
less there  is  a  special  aEreement  to  that  effect, 
or  the  agreement  can  be  im^ied  from  the  course 
of  business.— Whitney  v.  Whitney  (Ky.)  311. 

One  of  two  partners  in  the  ownership  of  a 
farm  held  entitled  to  one-half  of  the  eoUre 
profits  on  a  sale  thereof. — Burgess  y.  Delerl- 
ins  (Mo.  App.)  770^  771. 

I  3.   Uckts  amd  UabUltles  as  ta  third 
persons. 

A  member  of  a  law  firm  held  to  have  implied 
aathority  to  bind  his  partner  by  a  written  con- 
tract tor  the  purchase  of  law  books. — Alley  t. 
»owen-Merriir  Co.  (Ark.)  88a 

A  copartner  held  liable  on  a  note  given  by  his 
partner  for  money  borrowed  for  firm  purposes. 
— Brite  V.  Guy  (Ky.)  1069. 

Where,  in  an  action  against  a  firm  to  enforce 
a  subcontractor's  lien,  one  of  the  members  of 
mich  firm  was  personally  served  with  proceKs, 
plaintiiK  was  entitled  to  a  personal  judgment 
against  him. — Knelsley  Lumber  Co.  v.  Ed- 
ward B.  Stoddard  Co.  (Ho.  App.)  774. 


f  4.   DteBolmtlVB,   sattlMiemt,   aad  aa- 

On  sale  by  receiver  of  partnership  assets,  cer- 
tain property  not  inventoried  held  not  to  pass. 
—Crawford  T.  Stalnback  (Aik.)  991. 

On  a  partnerahip  accounting,  one  of  the  part- 
ners should  have  been  charged  with  half  of 
the  attorney's  fees  and  costs  expended  by  the 
other  partner  in  a  suit  bronght  by  him  in  pnr- 
Kuance  of  firm  business  and  in  the  name  of  the 
firm.— Whitney  v.  Whitney  (Ky.)  311. 

In  a  salt  to  settle  a  fire  insurance  partner- 
ship, the  book  of  expirations  should  have  been 
sold  with  the  otherproperty  and  effects  of  the 
firm.— Whitney  t.  Whitney  (Ky.)  811. 

In  suit  for  setttemrat  of  a  fire  Insurance  part- 
nership, error  of  court  fn  failing  to  require  tha 
book  of  expirations  to  be  sold  with  tne  other 
property  held  no  ground  for  setting  aside  the 
sale.— Whitney  v.  Whitney  (Ky.)  3U. 

A  suit  mav  be  maintained  In  the  partnership 
name,  thongh  the  firm  has  been  dlssolTed,  when 
its  affairs  have  not  been  entirely  settled^ — 
American  Cotton  Co.  t.  WUtfisM  *  ICitduU 
(Tex.  Cir.  App.)  800. 

PART  PAYMENT. 

Within  statute  of  Umitationa,  ste  ■^limitation 
of  Actions,"  I  2. 

PASSENGERS. 

See  "Carrriers,"  {«  8-8. 

Trs^assers  m  trains,  see  "Railroads,"  i  S. 

PAUPERS. 

I  I.  Sapportt  serrtoes,  amd  eaveases. 

Rev.  St.  1899,  i  3697,  held  not  to  render  the 
guardian  of  an  indigent  insane  person  liable 
for  past  support  furniahed  by  the  county  on 
his  subsequent  acquiring  propwdL  belonging  to 
his  ward. — Chariton  County  t.  fiartman  (Mo. 
Sup.)  617. 

An  order  of  the  county  court  taking  charge 
of  an  indigent  insane  person  and-  the  futnisD- 
ing  support  by  the  county  held  not  to  raise 
an  implied  promise  on  the  part  of  tiie  insane 

gersoa  or  his  guardian  to  repay. — Chariton 
bunty  T.  Hartman  (Mo.  Sup.)  617. 

PAYMENT. 

See  "Accord  and  Satisfaettoa.** 

Of  fare  as  afTectlng  statas  as  passenger,  see 
"Carriers,"  {  3. 

Of  note  by  check  of  principal  as  affecting  li- 
ability of  surety,  see  "Principal  and  Surety,** 
I  3. 

Part  payment  within  statute  of  limitations, 
see  "Limitation  of  Actions,"  S  2. 

Recovery  as  damages  of  exjienses  incurred 
thou^  not  paid,  see  "Damaj^e^"  {  2. 

Subrogation  on  payment,  see  "Subrontion." 

To  agent,  see  'Trindpal  and  Agent,"  f  2. 

Of  parUouXair  elawes  <if  obligatUma  or  liabilUieg. 
See  "Judgment,"  t  11;  ^'Mortgages,"  j  2. 
Bill  of  exchange  or  promissory  note,  see  "Billa 

and  Notes,"  %  5. 
Checks,  see  "Banks  and  Banking,"  |  1. 
Compensation  for  propprt?  taken  tor  public 

use,  see  "Eminent  Domam,"  |  1. 
Price  of  land  sold,  see  "Vendor  and  Purchaser,'* 

§2. 

{  1.   Reanlsltes  and  snfloienoy. 

Giving  a  check  which  is  never  paid  is  not 
an  extinguishment  of  a  debt,  unless  shown  to 
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lutve  been  accepted  abaolutehr  as  pa;ment. — 
Sharp  V.  B.  Nathan  Mercantile  Go.  (Ark.)  305. 

Drawer  of  tSie<A,  who  is  notified  of  fte  loss 
and  acquiesces  therein,  cannot  plead,  as  a  re- 
lease of  the  debt  tfjr  which  the  check  was 
l^ven,  negligence  of  the  creditor  in  failing  to 

Srocnre  payment  of  the  check. — Sharp  t.  B. 
[atban  Mercantile  Co.  (Ark.)  800. 

PEACE. 

Breach  of  public  peace,  see  "Breach  of  the 

Peace." 

PENALTIES. 

Viobitt<»i  of  antl-tnut  laws,  aee  *^(HiopoUeii" 

PERJURY. 

S  1.   OflFeiues  ud  MspinisiMllty  tbere* 
for. 

Id  a  prosecntion  for  carrying  a  pistol,  certain 
testimony  by  defendant  heW  a  snflMent  basis 
for  an  indictment  for  pexjnigr.— 'nvrlnlo  t. 

State  (Tex.  Gr.  App.)  356. 

I  2.   ProseonttoM  and  pvalslwent. 

Where,  in  a  prosecution  for  perjury,  it  was 
alleged  that  a  justice  of  the  peace  administered 
the  oath  to  dttfendant  at  the  time  the  perjury 
was  alleged  to  have  been  committed,  it  was 
proper  to  prove  by  an  interpreter,  who  acted  at 
that  time,  that  he  had  interpreted  tlie  oath  to 
defendant — TreTlnlo  t.  State  fitix.  Or.  App.) 
356. 

In  a  iffoseentlOD  for  false  swearing  fn  ob- 
taining a  marriage  license,  defendant /ield  en- 
titled to  a  certain  instruction  relative  to  the 
effect  of  his  ignorance  of  the  contents  of  the 
statements  alleged  to  be  false. — ^Portv  t.  State 
(Tex.  Gr.  App.)  860. 

PERSONAL  INJURIES. 

See  "Assault  and  Battery,"  {  1;  "Negligence." 

New  trial,  see  "New  Trial,"  |  1. 

Caused  by  operation  of  Btceet  railroad,  aee 

"Street  Railroads "  |  2. 
Declarations  as  evidence,  see  "Evidence,"  S  B- 
Determination  of  canae  on  appeal  or  writ  of 

error,  see  "Appeal  and  Error,"  |  28. 
Election  between  caoaeB  of  action,  see  'Tlead- 

Ing."  {  7. 

Evidence  of  damages,  see  "Damages,"  {  6. 

Excessive  damages,  see  "Damages,"  I  4. 

Grounds  and  subjects  of  compensatory  dam- 
ages see  "Damages^"  i  2. 

Harmless  error,  see  ''Appeal  and  Error,"  {5 
22,  23,  25. 

Instructions  in  general,  see  "Trial."  gS  8,  9,  11- 

Joinder  of  causes  of  action,  see  "Action,"  f  S. 

Measure  of  damages,  see  "Damages,"  i  3. 

Opinion  evidence,  see  "Evidence,"  {  0. 

Pleading  damages,  see  **Damages,"  i  5. 

Release  of  claim  for,  aee  "Release,"  t  1. 

Remarks  and  conduct  of  judge  at  trial,  see 
"Trial,"  i  1. 

Bes  gestae,  see  "Bvidence." 

Satiflfaction  of  claim  for,  aee  "Accord  and 
Satisfaction." 

Statoroent  of  separate  causes  of  action,  see 
"Pleading,"  S  2. 

To  employe,  see  "Master  and  Servant,*'  S§  3-9. 

To  licensee,  see  "Railroads,"  §S  5,  7. 

To  passenger,  see  "Carriers,"  §  6. 

To  person  on  or  near  railroiid  tracks,  see  "Rail- 
roads," S  7. 

To  traveler  on  highway,  aee  "Municipal  Cor- 
porations," 8  8. 

To  traveler  on  highway  crossing  railroad,  aee 
"Railroads."  S  6. 

To  trespasser,  see  "Railroads,"  {§  S,  7. 


PETITION. 

For  removal  of  canae,  aao  **Renonl  flC 

Canses,"  f  2. 
For  stock  law  election,  see  "Anlmala." 
In  pleading,  see  "Pleading." 

PHYSICIANS  AND  SURGEONS. 

See  "HospiUls." 

As  expert  witnesses,  sea  '^Orimiaal  Law,"  |  U. 
Evidence  of  damages  for  Injnriaa  to  fdiydaaa, 

see  "Damages,"  f  6. 
Evidence  of  Talue  of  pl»aidan*a  serricos,  see 

"Damagas,"  1  tS. 
Measure  of  damagea  aa  dependant  on  pfarsl- 

dan'a  aerrlces,  aae  **Daniagaa,*'  i  &. 

PLEADING. 

Harmless  error  in  rulings  oQ,  see  **Am>eal  and 

Error,"  {  23. 
In^  justice's  court,  see  "Justices  of  tlie  Peace," 

Allegationa  at  to  particular  faetMt  aaU,  or 

tranaaotlont. 
See  ''Damages,"  9  6. 
Agency,  see  "Princlpca  and  Agent,"  |  2. 
Contract  of  warranb'  on  sale,  see  "Sales."  I  T. 
Orounds  for  remoTSl  of  eaas^  see  "BenoTal  <tf 
Cauaea,"  |  1. 

tn  aoMoiu  by  or  against  parUeukar  tManm  of 
partieg. 

See  "Brokera."  J  2;  'XJarrien.**  M  1,  2,  B,  6; 

"Master  and  Servant,"  |  9. 
Foreign  corporation,  see  "Gorporationa,**  J  & 
Trustee  fn  fiankniptcy,  see  "Banknvtcr.  I  ^ 

In  particular  actions  or  prooeedtaga. 

See  "Account,  Action  on";  "Ejectmcat,**  I  2; 

"Libel  and  Slander,"  |  3;  "N^Ugenc^"  |  4: 

••Trespass,"  |  1;  "Trespass  to  Try  Title,"  {  2. 
Condemnation  proceedings,  see  "Bmineot  iV 

main,"  S  2. 
For  accounting  by  broker,  see  "Broken^**  1  2. 
For  breach  of  contract  in  shipment  M  catll^ 

by  carrier,  see  "Garners,"  |  2. 
For  breach  of  contract  to  transport  paaocmer, 

see  "Carriers,"  §  5. 
For  causing  death,  see  "Death,"  $  1. 
For  failure  to  furnish  cars,  see  "Carrier^"  {  1. 
For  injuries  to  property  from  use  of  ri^  of 

way,  see  "Eminent  Domain,"  f  1. 
For  personal  injnries,  see  "Carriers,"  |  6: 

"Master  and  Servant,"  |  9. 
For  purchase  price  of  land,  see  **Vcndar  and 

Porchaaer,"  {  4. 
For  removal  of  cause,  see  "Removal  of  Gao^p*." 

S  2. 

Indictment  or  criminal  information  or  com- 
plain^ see  "Indictment  and  Intormatton.' 
Petition  tot  stock  law  election,  see  "Animals  ~ 
To  enforce  homestead  rights,  see  "Homesccad." 
I  6. 

To  enforce  lien  for  street  inmrovementa,  set 

"Munidiml  Gorporathms."  I  S. 
To  redeem  from  mortgage,  sea  "Mortsagea.' 

I  s. 

f  1.  Foraa  ««d  allecatknu  ta  taw  oral 

A  mere  charge  of  frawL  without  specie -i- 
tion  of  the  acts  which  cofistitate  the  allAc-' 
fraud,  is  not  a  good  allegation  of  fraud. — Ner 
man  v.  Mercantile  Trust  Co.  (Mo^-Sup^)  6. 

The  all^ation  In  the  petition  of  a  trustee  n 
bankruptcy  to  enforce  a  claim  against  the  m:~ 
arate  property  of  the  bankrupts  wife  JkeM  pr  ' 
erly  treated  as  sorplnsace.— GoUina  t.  &jm.~ 
(Tex.  Civ.  App.)  4& 
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i  t*   De«lu>atioB,  eovplAlnt,  petttion,  or 
■tatemeit't. 

*  Under  Uer.  St.  189S,  |  503.  an  action  for 
damages  at  common  law  for  injuries  cannot  be 
joined  in  the  ume  count  vita  one  for  stat* 
utorr  neeliEence.— McHngh  T.  St  Louis  TranB- 
it  Co.  (Mo.  Sop.)  868. 

In  an  action  agafnat  a  street  railroad  com- 

EBuy  for  injuries  to  {daintifl  In  a  colliaion  with 
is  T^icle,  the  petition  held  not  open  to  the  ob- 
jection that  it  contained  in  one  count  a  cause 
of  actkm  ex  contracta  and  ex  dellcto^Bapp  t, 
St.  LonlB  l^uudt  Go.  (Mo.  Sap.)  86C. 

Petition  in  action  against  street  railroad  for 
PHVOnal  injnries  held  to  sufScientlj  state  two 
oiatiuct  causes  of  action,  within  Code  OiT.  Proc 
S  593  (Rev.  St.  1899.  B  503),  one  for  negligence 
and  the  other  for  wlUftuneas.— Waechter  t. 
St.  Lonis  ft  M.  R.  B.  Co.  (Uo.  App.)  147. 

Where  matter  of  inducement  is  stated  in  tbe 
first  count  of  a  petition,  a  mere  reference  to 
it  in  subsequent  counts  is  sufficient. — Waech- 
ter T.  St.  Louis  &.  M.  K.  R.  Go.  (Mo.  App.) 
147. 

■I  8.   BepUeatloB  or  reply  and  anbae- 
««eBt  pleadlBBs. 

Where  the  answer  of  certain  defendants 
la  not  made  a  cross-petition  against  tbetr  co- 
defendants,  the  latter  are  not  required  to  re* 
ply.— Barret  t.  Gwyn  (Ky.)  1096. 

{  4.   I>emu-x^r  or  exaeptloii. 

The  sustaining  of  a  special  exception  to  that 
part  of  plaintia's  petition  alleging  misrepre- 
sentations made  bj  defendant's  agents  held 
not  to  prevent  tbe  court  from  thereafter  sub- 
mitting to  tbe  jury  defendant's  liability  for 
such  alleged  miarepresentationa. — Kneale  & 
Watkins  v.  Thornton  (Tex.  Civ.  App.)  2S8. 

-I  5.    Amendad  a&d  aiiraleaieBtal  plead- 
iiMC  aad  repleadav. 

In  an  action  against  a  carrier  for  loss  of 

!;oodB.  it  was  proper  for  the  court,  on  Its  appear^ 
ng  tbftt  the  alleged  bill  of  lading  bad  never 
been  signed  by  the  carrier's  agent,  to  iwrmit 
an  ameudment  to  conform  to  the  proof,  under 
Mausf.  Dig.  f  5080  and.  T.  Ann.  St.  1899,  | 
3285).— Patrick  v.  Miasouri,  K.  &  T.  Ry.  Co. 
(Ind.  T.)  330. 

A  pleading,  indorsed  a  trial  amendment,  and 
setting  up  the  same  matters  that  had  been 
pleaded  In  a  snpplementajiT  petition,  to  which 
a  demurrer  had  been  sostainea,  Add  not  a  trial 
amendment. — Ray  v.  Pecos  &  N.  T.  Go. 
<Tei.  Civ.  App.)  466. 

i  6.    Slcutnre  and  TerlfioatloB. 

Rev.  St.  1895,  art.  1193,  does  not  excuse 

ginintiff  from  denying  under  oath,  as  required 
y  articles  111>2,  1265,  231S,  the  execution  of 
ji  written  instrument  set  bp  in  defense. — State 
Nat.  Bank  v.  Stewart  (Tex.  Oiv.  App.)  285. 

Under  Rev.  St.  1805.  arts.  U92,  1266,  2318, 
plaintifE  in  an  action  to  recover  from  a  bank 
a  balance  on  deposit  could  not  prove  that  a 
check  by  which  the  bank  claimed  the  money 
was  withdrawn  was  a  forgery,  without  having 
denied  its  execution  under  oath. — State  Nat 
Bank  v.  Stewart  (Tex.  Civ.  App.)  295. 

It  is  not  necessary  that  tbe  wtecutlon  of  a 
written  contract  be  denied  under  oath,  in  order 
-to  avoid  it  for  duress,  fraud,  or  mistake.— 
Texas  Cent.  R.  Co.  v.  West  (Tcoc.  Ot.  App.) 
426. 

I  7.  Mottons. 

*An  unnecessary  allegation  in  a  pleading 
-^ould  not  he  made  more  definite  and  certain.— 
-Choctaw,  O.  &  G,  By.  Co.  v.  Rolfe  (Ark.)  870. 

*A  general  plea  of  fraud  in  an  answer  is 
good,  vithont  aped^^ng  tbe  facts  constitut- 


ing the  fraud,  though  It  Is  better  pleading  to 
set  out  tie  faete^— Graft  t.  Barron  (Kr.)  U>M. 

*Where  a  petition  improperly  Joins  two  dif- 
ferent causes  of  action  in  the  same  comutt  the 
ramedr  is  by  motion  to  elect. — HcHngh  t.  St. 
Louis  Transit  Co.  (Mo.  Sup.)  853. 

In  an  action  for  injuriea  to  plaintiff  In  a  col- 
lision under  his  vehicle,  hdd  proper  to  refuse 
to  require  plaintiff  to  ^ect  between  allegations 
charging  negligence  generally  and  allegations 
charging  a  violation  of  a  certain  ordinance. — 
Rapp  V.  St  Louis  Transit  Co.  (Mo.  Sup.)  865. 

Plaintiff  in  an  action  against  a  atreet  rail- 
road for  petstmal  injuries  Mid  not  obliged  to 
elect  between  tiie  counts  of  his  petition. — 
Waechter  t.  St  Louis  ft  M.  R.  B.  Co.  (Mo. 
A»p.)  147. 

A  motion  attacking  a  pleading  filed  as  trial 
amendment  should  be  in  writing,  bo  as  to  pre- 
serve the  exceptions  contained  therein. — Bay 
V.  Pecos  ft  N.  T.  By.  Go.  (Tex.  CSt.  App.) 
466. 

S  8.   Dafeeto  and  obJeetloaBi  walT^  wad 
alder  by  verdlet  or  Jndapaent. 

Defendant  who  had  failed  to  me  affidavit 
under  Rev.  St  1899,  f  655,  held  not  entitied 
to  complain  on  appeal  tiiat  the  petition  alleged 
a  written  contract  while  the  proof  showed  a 
ra'bal  one. — ^Hanuon      Lakenan  (Mo.  Sup.) 

Want  of  verification  of  plea  held  waived  1^ 
absence  of  exception  to  It  on  sndi  ground- — 
Oneal  t.  Welsman  (T«c.  dv.  App.)  290. 

POLICE  POWER. 

Of  municipality,  see  "Mnafcipal  Corpora- 
tions," S  6. 

Begulations  of  street  railroads,  see  "Street 
Railroads,"  |  2. 

POLICY. 

See  "Lotteriee,"  1 1. 

Of  insurance,  see  "Inearanee.'' 

POLITICAL  RIGHTS. 

Suffrage,  eea  "Blectiona.'* 


POOR  LAWS. 


See  "PaopOT." 

POSSESSION. 

See  "AdTonw  Possession." 
Of  demised  premises,  see  "LandkHrd  and  Ten- 
ant," M  8,  6. 

POWERS. 

Creation  by  wiU,  see  rWills,"  f  S. 
Execution  of  deed  pursuant  to  power,  see 

"Deeds,"  t  a 
Of  attorney,  see  "Prindpal  and  Agent" 

PRACTICE. 

At  povMottlor  olvU  aoHon*  or  proeeecKngt. 

See  "Actount,  Action  on";  "Contempt"  1  1: 
"Divorce,"  }  2;  "Ejectment";  *mbeaa 
Corpus."  S  1;  "Mandamus,"  8  2;  'rTrespasa,*' 
I  1;  "Trespass  to  Try  Tltie,''  |  2. 

Ckindemnation  proceedings,  see  "Elminant  Do- 
main," S  2. 


*  Point  annotated,  flee  syllaWs. 
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See 


Particular  prooeecUnos  to  aotfofw. 
"Affidavits";    "Coatinoance";  "Corta"; 


"DamBges,"  {  5;  "OeposltioDB";  ''BTidance*'; 
"Execution";  "Jadgment";  "Judicial  Sales"; 
"Jury":  "Limitation  ot  Actions";  *Tarties"; 
"Pleading";  "Proceas";  "Bemonl  ot 
Causes";  "Trial";  "Venue." 
Verdict,  see  "Trial,"  |  12. 

Particular  revTutdtefi  in  or  ineidmt  to  actions. 

See  "Attachment";  "QBmishment";  "Injimc- 
tion";  "BeceiTers." 

Procedure  in  crimiriai  proeeouMons. 

See  "Bail,"  S  1;  "Criminal  laV;  "Intoxicat- 
ing Liqnors,"  i  4. 

Procedure  in  fxenUe  qT  specfot  ittrlsdIoMofM;. 

In  bankruptcy,  see  "Bankruptcy,"  {  1. 
In  equity,  see  "Equity." 

In  justices'  courts,  see  "Justices  ot  the  Peaco," 
Particular  conrt^  see  "Courts." 

Procedure  on  review. 

See  "Appeal  and  Error";  "Certiorari/*  I  2: 
"Bzceptions,  Bill  of;  "Justices  of  thePeace,*' 

§  2;  ''New  Trial." 

PREFERENCES. 

Effect  of  proceedioga  In  hanknmtcf't  see 
"Bankruptcy,"  S  2. 

PREJUDICE. 

Groiind  for  chaiwe  of  venue  of  crinUnal  prose- 
cution, see  "Criminal  Law,"  |  4. 

Ground  for  reversal  in  civil  actionB.  see  "Ap- 
peal and  Error,"  S§  22-25. 

PREMIUMS. 

Insurance  premiums,  see  "Insurance"  |  & 

PRESCRIPTION. 

AcQnisitbn  ot  rights,  see  "Adverse  Posses- 
sion," 1 1. 

PRESENTMENT. 

Of  bill  or  note,  see  "Bills  and  Notes,"  |  4. 

PRESUMPTIONS. 

n^''8«n<^  on  part  of  carrier,  see 

"Carriers,"!  6. 
In  civil  actions,  see  "Bvidence,"  {  1, 
In  criminal  prosecutions,  see  "Criminal  Law," 

S  6. 

On  appeal  or  error,  see  "Appeal  and  Error." 
fi  1»;  "Criminal  Iaw,"  {  26. 

PRINCIPAL  AND  AGENT. 

See  "Attorney  and  Clirait";  "Brokers"; 
"Carriers,"  H  1,  2. 

Admissions  by  agent,  see  "Evidence,"  I  4. 

Agency  of  partner  for  firm,  see  "Partner- 
ship," S  8. 

Agent  of  carrier,  see   "Carriers,"  {  4. 

Corporate  agents,  see  "Corporations,"  I  4. 

Coon^  agents,  see   "Connties,"  {  1. 

Iiunrance  agents,  see   "Insurance^"  H^l,  2. 

Liabili^  of  agent  as  snrety,  see  'TzindDal 
and  Sure^,"  |  1, 


Lfiability  of  building  and  loan  association  for 
negligence  of  buitdlag  contractor,  see  'build- 
ing and  Loan  AssoclationB." 

Uabili^  of  principal  for  conspiracT  »t  tfen, 
see     Conspiracy,"  t  1. 

Rights  of  buyer  on  warranty  of  goods  nld  if 
agent  of  seller,  see    "Sales,"  f  9. 

I  1.   The  relfttlmi. 

Agency  may  not  be  established  by  the  dedir 
ations  of  an  alleged  agent. — ^Hlcley  v.  Dti^ 
(Tex.  Civ.  App.)  400. 

f  «.   Rlsbta  mnA  lUliiUtlas  ■>  to  thM 
persons. 

In  an  actiou  against  a  railroad  compuy  for 
an  assault  committed  on  plaintiff  by  defendut'^ 
detective  while  plaintiff  was  taking  dowa  tbc 
numbers  of  cars  belonging  to  defendant,  eri- 
dence  Md  sufficient  to  show  thst  tlie  detectire 
was  sctlng  under  directions  of  defeodant  tu 
stop  the  taldng  down  of  numbers.— St  horn. 
I.  M.  &  S.  By.  Co.  V.  Grant  (Ark.)  580, 1133. 

In  an  action  for  an  assanlt  on  plaintifi  bf 
defeudant's  agent,  evidence  AeU  sufficient  to 
warrant  a  6nding  that  the  agent  waa  actini! 
in  the  course  ot  us  empleyment  tor  the  benefit 
of  tils  prindnal  and  iritnin  the  line  of  his  dot;- 
—St  Louis,  I.  H.  ft  8. -By.  Oo.  T.  Grant  (Aik.) 
580,  1133. 

In  order  to  hold  a  priucipal  liable  for  s  tort 
of  his  agent,  the  agent  must  have  been,  at  tiif 
time  of  its  commission,  engsged  in  the  prinei- 
pal's  business,  and  the  tort  must  Iwve  been 
committed  while  he  was  canyUiS  ont  sock  bs^ 
ness.— St.  Louis,  I.  BI.  ft  8.  By.  Oo.  v.  Uisnt 
(Ark.)  580,  1133. 

Plaintlfl^  famishing  materials  to  defenduit 
pursuant  to  an  order  made  by  it  to  a  third  fo- 
son,  who  requested  plaintiff  to  fill  it,  keU  paid 
by  defendant  delivering  a  check  to  the  tUn 

Snmn.^F»ettaviUe  wagon.  Wood  ft  Luber 
I.  V.  Ken^ck  Const  Oo.  (Atk.)  1081. 

An  agent,  contracting  in  his  own  name  to 
an  undisclosed  principal,  may  sue  on  the  am- 
tract  in  his  own  namb— Simons  T.  Wittmann 
(Mo.  App.)  791. 

•Where  defendant  authorized  comminiaB 
company  to  receive  shipment  of  cattle  noct- 
gaged  to  it,  and  sell  the  same  and  recdve  the 
proceeds  as  its  agent,  the  company  had  so  aa- 
thority  to  take  a  snbstitnted  mortgage  note.— 
Btdgeley  Nat  Bank  v.  Barse  Live  Stock  Coai- 
mission  Co.  (Mo.  App.)  1124. 

A  power  of  attorney  construed,  and  kfU 
not  to  anthorin  the  attorneys  to  eanm  lus 
in  consideration  of  money  expradsd  fat  u»  de- 
fense of  a  sniL — Brown  t.  Ormng*  GDOsly 
(Tex.  CiT.  AppJ  247. 

Where  a  contract  made  by  an  agent  is  'nU 
under  the  statute  of  frauds,  the  agent  thonfh 
not  authorized  by  his  alleged  principal,  is  set 
liable  thereon.— Hwrison  t.  Unasazd  (Tex. 
Civ.  App.)  885. 

Authority  to  collect  the  interest  on  a  note 
forms  no  presumption  <tf  anthoritr  to  collect 
the  prindpaL — ^Eugley  t.  Doauis  (Tsx.  Ctr. 
App.)  400. 

Admisslcnis  and  stat^ents  of  agent  do  wl 
bind  the  principal  as  to  third  i>ei80oa  and) 
agency  is  shown.—Higley  t.  Dennis  CDez.  Or. 
App.)  400. 

In  an  action  against  a  coonty  for  materiala 
forsMied,  an  allegation  of  the  petition  hOd 
to  have  anthorised  proof  of  the  sonority  of  Ikt 
agent  claimed  to  have  acted  fOr  the  eoBity.— 
Jsckson-Fozworth  Lnmber  Co.  r.  HntddasoB 
County  (Tex.  Civ.  Aw.)  41X 


*  Vote*  SHMteted.  8w  «rlUhBa. 
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Id  an  Bctitm  against  an  ofent  of  au  ondis- 
plosed  principal  and  the  principal,  eridence  held 
admlsBlble  and  Bufficient  to  make  Ottt  a  case 
against  both  the  agent  and  principal.— Wtts- 
borg  Plate  Olass  Co.  t.  BoavemoM  (Tex.  Civ. 
App.)  449. 

A  TNifled  accoont,  made  ODt  against  an  agent 
of  an  undisclosed  principal  and  attached  as  an 
exhibit  to  tbe  petition,  is  evidence  only  against 
the  agent— Pittsburg  Plate  Glass  Co.  v.  Boque- 
more  (Tex.  CIt.  App^  44fl. 

Where  a  case  is  eBtahlisbed  both  against  the 
agent  of  an  ondiaclosed  principal  and  against 
the  principal,  plaintiff  moat  elect  which  of  the 
two  he  will  ask  judgment  against. — Pittsburg 
Plate  Glass  Co.  v.  Roquemore  (Tex.  Civ.  App.) 
449. 

An  agent's  knowledge  of  simulated  convey- 
ance in  making  a  loan  of  money  for  his  princi- 
pal luld  imputable  to  the  principaL  so  that 

EIncipal  was  estopped  thereby.— Mornll  v. 
isley  (Tex.  Gir.  App.)  618. 

PRINCIPAL  AND  SURETY. 

Bee  "Bail";  "Bonds";  "Goaranty";  "Indem- 
nity." ^  ^ 

Gonstraction  of  indemni^  mortgaged  to 
surety,  see    "Mortgages,"  |  1. 

Preferences  to  surety  of  bankrupt,  see  Bank- 
ruptcy," 12. 

Right  of  principal  to  recover  penalty  for  usury 
on  payment  to  bank  by  surety,  see  'Banks 
and  Banking,"  I  2.  „   ^    ^  ^ 

Wife  as  surety  of  husband,  see  "Husband  and 
Wife,"  S  8. 

f  1.  Creation  and  ezlatenoe  of  relation. 

One  employed  as  agent  to  make  a  contract 
for  another,  but  who  signs  as  an  obligor  is 
liable  thereon  as  aarety.— Tabet  v.  Powell  (Tex. 
CiT.  App.)  278. 

I  S.    Natnre  and  extent  of  UablUty  of 
enrety. 

A  creditor,  who  without  authority  from  the 
snretieB  filed  his  claim  In  bankruptcy  proceed- 
ings pending  against  the  principal  debtor,  can- 
not chai^  the  sureties  with  the  expense  of  a 
collection  made  in  that  way. — Bank  of  Batea- 
ville  V.  Maxey  (Ark.)  D6S. 

I  3.   Discharge  of  ntrety. 

•The  surrender  of  a  note  to  tiie  maker  In 
exchange  for  a  worthlen  check  keld  not  to 
release  the  sur^.^Hogftn  t.  Kalaer  (Mo. 
App.)  1128. 

In  an  action  on  mortgage  notes,  evidence  that 
a  part  of  the  consideration  was  a  contemporane- 
ous parol  agreement  for  an  extension  without 
the  knowledge  of  the  sureties  hetd  admissible  to 
affect  the  liabUity  of  the  surety.— Moroney  v. 
Coombes  (Tex.  CIt.  App.)  4ao. 

Where  a  new  agreement  between  a  debtor 
and  creditor  is  that  the  debtor  shall  pay,  at 
the  end  of  a  period  agreed  on  for  an  extension, 
mecisdy  the  same  sum  dne  at  the  time  the 
agreement  was  entered  Into,  the  surety  is  never- 
thdess  released.— De  Barrera  t.  Frost  frex. 
CIt.  App.)  478. 

I  4.  Kemedlea  of  oreditors. 

•Right  of  surety  to  release  as  against  cred 
itor'slndemnity  secnrity  stated.— Dyer  t.  Jaco- 
vay  (Ark.)  m.. 

PRISONS. 

Statute  authorizing  commutation  of  sentence 
as  Invasion  of  pardoning  power,  eee  "Oonsti 
tntional  Law*"  1  1. 


PRIVILEGE. 

BVom  MTTiee  of  procev,  see  Tiow—,'*  |  X 

PRIVILEdED  COMMUNICATIONS. 

Disclosure  by  witness,  see   "Witneesea,"  |  1. 

PROBABLE  CAUSE. 

For   prosecution,    see     "Maliciona  Proeecn- 
tion,^'  f  1. 

PROBATE 

Of  wiU.  see  "Wills."  }  2. 

PROCESS. 

Duttes  of  constable  as  to  execution  of,  see 
'Sheriffs  and  Constables,"  |  1. 

In  aetiona  againxt  particular  cia8$e8  t^partUa. 

See    "Corporations,"  §  6;    "Partnership,"  S  3. 

Porttoulor/MTJU  <ifterUsor  other  process. 

Sea     "Elxecutlon" ;      "Garnishment" ;  "In- 
junction";   "Mandamus" ;  "Quo  Warranto." 

I  1.  Hatnro,  Iwmaneo*  voqnialtoe,  and 
TaUSty. 

Under  the  express  provisions  of  Sayles'  Ann. 
Civ.  St.  18ft7,  arts.  1214.  1447,  2338,  3147, 
8162,  4706,  the  several  kinds  of  writs,  pro- 
cesses, and  notices  in  civil  actions  are  to  be 
directed  to  the  "sheriff  or  any  constable"  of 
the  county  where  the  process  is  to  be  executed. 
-Medlln  T.  Seideman  (Tex.  Civ.  App.)  260. 

Sayler  Ann.  <Mt.  St  1887,  arts.  4801,  4016, 
not  to  preclude  a  constable  from  executliiic 
process  delivered  to  him  by  the  party  or  his 
attorney  procuring  the  same  from  the  clerk 
of  the  connty  or  district  court. — Medliu  v.  Stfde- 
mao  (Tex.  <Jiv,  App.)  260. 

I  2t  Sezrioo. 

A  party  cannot  be  lawfully  served  with  eivU 
process  while  attending  on  a  court  in  a  state 
not  that  of  his  residence. — Martin  v.  Bacon 
(Ark.)  868. 

Service  of  process  in  a  civil  action  on  a  non- 
residmt  while  attending'  court  In  compliance 
with  bail  bond  heJd  void.  —  Martin  v.  Bacon 
(Ark.)  863. 

i  3.   Defeeta,    objeotlona,    and  amend- 
ment. 

An  assignment  of  error  that  the  court  pro- 
ceeded with  the  trial  after  having  qnatibed  the 
service  of  process  held  not  sustaliwd. — Brewitw 
T.  State  (To.  Oiv.  App.)  858. 

PROHIBITION. 

Jurisdiction  of  particular  courts  to  bsne  writ* 

see    "Ciourts,'*  {  4. 
Of  traffic  in  intoxicating  Uquora,  see  "Intoxi- 

catlng  Liquors." 

PROMISSORY  NOTES. 

See   *Vilb  and  MotM.** 

PROPERTY. 

See  "Animals";  "Fixtorea";    "Logs  and  Log- 

gbvTi  ''Shipping." 
Adverse  possession,  see    "Adverse  Possession." 
Dedication  to  pablic  use,  see  "Dedication." 
Intermixture,  see   "Confusion  of  Gtooda." 


•  Point  annotated.  «rllafc«a. 


Digitized  by  Google 


1208 


88  SOUTHWBSTERN  REPORTEB. 


Protection  of  rights  of  property  by  iajunction, 

Bee   "lajunctiMi,"  8  1 
Taking  tor  pnblic  use,  tm    **IfaDlneiit  Z>o- 

PROTEST. 

Against  pabllc  Improvement  In  city*  Me  ''Ma 
nicipal  CorporatioQB,"  1  S. 

PROVINCE  OF  COURT  AND  JURY. 

In  civil  actions,  see   "Trial,"  S  5. 
In    criminal    prosecations,    see  "Criminal 
I*W»"  I  IT. 

PROXIMATE  CAUSE. 

Of  accident  at  railroad  crossing,  see  "Rail- 
roads," §  6. 

Of  iojuries  from  fires  set  hr  locomotives,  see 
"Railroada,"  §  9. 

Of  Injuries  resulting  from  operation  of  street 
railroad,  eee  "Street  Railroads,"  2. 

Of  injury,  see    "Negligence,"  {  2. 

Of  injury  as  afFecting  liability  of  carrier  there- 
for, see   "Carriers,'*  S  1. 

Of  injury  to  passenger,  see    "Oarrlers,"  {  6. 

Of  iiunry  to  servant,  see  "Master  wad  Btrv 
anV^  I  8. 

PUBLIC  AID. 

To  railroads,  see    "Railroads,"  }  X 

PUBLIC  DEBT. 

Ss»   "Mnnldpal  CcKTorations,"  |  9^ 

PUBLIC  IMPROVEMENTS. 

By  municipalities,  see  "MimJdpal  Ccnrpora- 
tlons,"  itr  .« 

PUBLIC  LANDS. 

Ezonpllficatlon  of    record    as    evidence  of 

Sitent,  see    "Evidence."  S  7. 
bt  <K  railroad  to  constract  Its  road  over 
pnbUc  domain,  see  "Railroads,"  I  3. 

I  1.    Bnrver  mmd  dlsposftl  of  lamds  of 

United  States. 

A  conveyance  of  land  as  swam]^  land  by  the 
state  to  a  citizen  shows  prima  facie  title  in  the 
citizen. — Covington  v.  Berry  (Ark.)  1006, 

I  Z.    Disposal  of  Uads  of  the  states. 

A  sabseqQent  deed  of  land  by  the  state  held 
Ineffective  to  invalidate  a  prior  deed,  in  the 
absence  of  evidence  rebutting  the  presnmption 
that  the  prior  grantee  had  snrrendered  his  cer- 
tificate to  the  subsequent  grantee  or  made  a 
valid  assignment  thereof. — ^Boynton  v.  Asha- 
branner  (Ark.)  S66;  Sams  t.  Asfaabraner, 
Id.  1011. 

Tbs  connty  court  held  to  have  anthori^  to 
reject  a  sale  of  Bchoot  land,  on  account  of  In- 
^feqnacy  of  price. — Williams  v.  State  (Ark.) 

PUBLIC  NUISANCE. 

See   **Nnlsance,"  §  1. 

PUBLIC  SCHOOLS. 

Sea   ''Schools  and  School  DIatricts,**  |  t 

PUBLIC  USE. 

Dedlcatlm  of  propertr,  «m  "Dedlcatimi.* 


Taking  property  for  public  osa^  see  "FmhiwiT 
Domain." 

QUANTUM  MERUIT. 

Recover  on  for  price  of  lombsr  sold,  see 
"Sales,"  I  2. 

Right  of  broker  to  recover  for  services, 
'^Brokers,"  §  3. 

Right  of  person  electing  to  stand  on  oontnct 
to  recover  on  gnantom  merodt,  see  "Elec- 
tion of  Ronedies.** 

QUESTIONS  FOR  JURY. 


Tn  civil  actions,  aee    "Trial,"  C  4. 
In  criminalprosecutionB,  see  "Criminal 
f  17;    "Homicide."  S  10. 


Low," 


QUIETING  TITLE. 


S  1*   Rlcht  of  ootion  mud  dofouen. 

'Plaintiff  in  a  suit  to  quiet  title  must  shov 
title  in  Umself. — Carpenter  v.  Smith  CAiLi 

976, 


Sea  «a)eeds^" 


QUITCLAIM. 

I  2. 


QUO  WARRANTO. 

Qnestions  presuited  for  review,  ses  **Appeal 
and  Error,"  |  2. 

I  1*   Ifatnre  and  B^ounds. 

Under  Kirby's  Dig.  {i  7981,  7982,  whDo  the 
Supreme  Court  has  jurisdiction  to  issne,  bosr. 
and  determine  the  writ  ot  quo  warranto  ta  aid 
of  Its  appellate  jarlsdletlon.  the  writ  and  In- 
formation as  an  original  proceeding  are  aboBA- 

?f Tf^Ji^'"*  *  Northwest  B.  Oo^  t.  State 

(Ark.)  559. 

RAILROADS. 

See    "Street  Railroads." 
Admissions  by  railroad  officers,  see  "EvidsM^" 
i  *. 

Ab  employers,  see   "Blaster  and  Servant" 
Carriage  of  goods  and  passengers,  see  "Car- 
riers. 

Compensation  to  railroad  for  injuries  to  right 

of  way,  see   "Bminent  Domain,**  H  1,  2. 
Condemnation  proceedings  bj,  am  ''Xkitlimt 

Domain." 

Deeds  as  evidence  in  action  against  railroad. 

see    "Deeds,"  i  1. 
Election  of  remedies  on  breach  of  ooatract  be* 
tween  railroad  companies,  see    "Election  of 
Remedies." 

Evidence  of  damages  for  injuries  caused  by 
operation  of,  see    "Damages,"  |  5. 

Injuries  from  overflow  cansea  hr  railroad  em- 
bankments, see  "Waters  and  Water 
Courses,"  S  2. 

Instructions  in  general  In  action  for  daaUl 
caused  by  operation  of,  see  "Trial,"  }  5. 

Liability  for  daou^  for  wnmgful  death,  see 
"Death,"  |  1. 

Negligence  of  In  general,  see  "Negligence," 
S  4. 

Opinion  evidence  In  action  for  Injury  to  live 
stock  caused  by  operation  of  railroad,  as* 
"Evidence,"  SO. 
Railroad  hospitals,  see  "Hospitals." 
Right  of  way  of  railroad  over  street  dedicat- 
ed to  publfc,  see    "Dedication,"  |{  1,  2. 
Right  to  Jury  trial  In  action  to  ttn^  fiuk- 

chise  of,  see   "Jury,"  |  1. 
Use  of  right  of  way  constituting  nuisanoi^  see 
"Nuisance,"  i  1. 
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1  1.  Railroad  eompaales. 

Acts  Ark.  1901.  p.  368,  §  1  (KItIct'i  Dlf.  t 
0749),  prOTidinK  for  a  forfeitan  of  "the  franr 
-Chile  and  all  charter  righta"  of  any  railroad 
in  and.  to  all  railroad  proper^  and  the  right 
to  operate  the  same,  aeqaired  br  It  under  a 
team  not  made  in  conformity  with  tiie  Btatate, 
held  not  retrospective. — Louisiana  ft  Northwest 
R.  Co.  T.  State  (Ark.)  559. 

A  contract  made  under  a  fraachise  cannot 
reach  b^ond  the  rishte  acQoired  by  the  fran- 
chise itself  and  afford  immnni^  from  public 
dnttes.— LoolBiana  ft  Northwest  B.  Go.  T.  State 
(Ark.)  669. 

Acts  1901.  p.  868.  K  1,  2  (Kirby's  Dig.  H 
0749,  6750),  proTiding  for  a  forfeiture  of  "the 
franchise  and  all  charter  rights"  of  a  railroad 
in  and  to  property  acquired  by  it  under  a  lease 
not  made  In  conformity  with  the  statute  hM 
api^able  to  a  foreign  railroad  corporation  op- 
erating in  the  state  under  lease.— Louisiana  ft 
Northwest  R.  Oo.  t.  State  (ArkJ  658. 

S  «.    PabUc  aid. 

In  an  action  on  a  note  given  as  a  bonas  to  a 
railway  company,  the  exclusion  of  certain  evi- 
dence held  proper,  because  insnfBclent  to  show 
a  violation  <^  a  stipulation  in  the  note. — Fay- 
etteville  Wagon,  Wood  &  Lumber  Co.  r.  Eene- 
&ck  Cooat.  Co.  (Ark.)  1031. 

A  Btlpnlation  in  a  note  requiring  a  railroad 
company  to  maintain  a  depot  in  a  town  held 
compiled  with.— Fayetteville  Wagwi,  Wood  & 
Lumber  Co.  v.  Kenefick  Const  Go.  (Ark.)  1031. 

i  8.   Blclit  of  war  »d  other  Imterests 
in  land. 

Where  a  railroad  company  was  chartered  in 
1866,  and  antfaorized  to  condemn  private  pn^ 
erty  for  a  right  of  way.  it  was  Impuedly  author^ 
ixed  to  eonstmct  its  line  over  the  pnbllc  do- 
tnain^Ayres  t.  Gnlf,  Q  ft  8.  F.  Ky.  Co.  (Xex. 
CiT.  App.)  436. 

S  4.  Operation— Oompanies  and  persons 
liable  for  injuries. 

In  action  against  railroad  for  Injury  to  live 
stock,  evidence  Bofficient  to  snow  defend- 
ant's ownership  of  road. — C^ler  v.  Qalnt?,  O. 
ft  K.  C.  R.  Co.  <Mo.  App.)  IGZ;  Ptjna  T.  Same 
(Mo.  App.)  164. 

§  5.  — —  Ininries  to  lieenaeos  or  trea- 
pasBOrs  In  ceneral. 

Railroad  held  not  liable  for  lajuries  to  one 
riding  in  caboose  of  freight  train,  which,  under 
the  rules  of  the  company,  did  not  carry  paa- 
ag^nsg^L  Loois,  I.  U.  ft  8.  By.  Go.  Reed 

Where  intestate  without  Invitation  boarded 
the  footboard  at  the  rear  of  a  switch  engine, 
and  was  killed  in  a  collision  at  a  street  cross- 
ing, he  was  guilty  of  contribntOCT  negligence, 

£reclnding  a  recovery. — Eanaaa  dty,  H.  ft  B. 
L  Co.  TTWllUford  CCenn.)  178. 

Defendant  railroad  held  under  no  obligation 
to  plaintiff,  which  it  did  not  owe  to  the  public 
generally,  who  might  be  about  the  track  and 
cars.— Texas  ft  N.  O.  Oo.  t.  McDonald 
(Tex.  Snp.)  201. 

One  sitting  on  a  railroad  track  held  gnllty 
of  contributory  negligence,  precluding  recovery 
for  negligence  of  those  operating  the  cars  la 
failing  to  discover  his  presence  and  to  avoid 
injuring  him.— Texas  &  N.  O.  By.  Co.  T.  He- 
Donald  (Tex.  Sup.)  201. 

§  6.  Aeeidents  at  orossines. 

In  an  action  againat  a  railroad  (or  wrongful 
doeth  at  a  crossing,  evidence  held  not  to  show 
that  as  a  matter  of  law  it  was  negligence  per 
se  for  decedent  to  attempt  to  cross. — St.  Louis, 
L  M.  ft  &  By.  Go.  T.  Hitt  (Ark.)  90S,  990. 


In  an  action  against  •  tailroad  for  wrongful 
death,  an  inatmction  held  not  erroneous  as  to 
the  weight  of  evidence.— St.  Lonia  L  M.  ft  B. 
By.  Go.  T.  Hitt  (Ark.)  906;  990. 

The  refusal  of  an  Instruction  requiring  de- 
cedent to  look  and  listen  (or  an  approaching 
train  at  a  time  when  it  was  too  late  to  have 
avoided  the  accident  held  not  oror.— St  Louis. 
I.  M.  ft  S.  By.  Oo.  ▼.  Hitt  (Ark.)  908,  900. 

In  an  action  for  injuries  at  a  railroad  cross- 
ing, an  Instruction  on  the  doty  of  looki^  and 
listening  held  error. — St.  LouiiL  I.  U.  ft  £  By. 
Oo.  V.  Hitt  (Ark.)  91t  990. 

On  an  issae  as  to  contributory  negligence  In 
a  crossing  accident,  held,  that  plaintiffs  were 
entitled  to  consider  the  presence  of  a  brakeman 
at  the  crossing.— St  Louie,  L  M.  ft  S.  By.  Go. 
T.  Httt  (Ark.)  99a 

Failure  of  railroad  to  soand  the  b^I  or  whistle 
on  approaching  a  private  crossing  held  not  neg- 
Ugence^r  se.— Ayers  T.  Wabash  B.  Go,  CUo. 

In  an  action  against  railroad  for  injuries,  re- 
fusal of  special  charge  on  issue  of  negligence 
of  defendant's  servants  ikeU  error. — ^BUaMnirlt 
K.  &  T.  Ry.  Go^  of  Texas  T.  Siamn  (Tte.  Gtr. 

App.)  371. 

In  an  action  against  a  railroad  for  injuries, 
testimony  of  the  engineer  that  It  was  his  habit 
to  ring  the  bell,  etc.,  at  the  place  where  the 
accident  uccurred,  was  properly  excluded.— 
Texas  ft  P.  Ry.  Co.  v.  Frank  (Tex.  Civ.  App.) 
883. 

In  an  action  for  Injuries  to  plaintiff  In  a 
crossing  accident,  held  error  to  refuse  an  in- 
struction on  proximate  cause. — Missouri,  K.  ft 
T.  ^-^^  of  ^exaa  r.  Jacksim  (Tex.  Civ. 

The  rights  of  a  traveler  on  a  highway  cross- 
ing railroad  tracks  and  of  the  company  to  op- 
erate trains  are  reciprocal. — International  ft 
G.  N.  R.  Co.  T.  Glover  (Tex.  Civ.  App.)  515. 

The  issue  of  anything  other  than  negligence  of 
the  railroad  employ^  being  the  proximate  cause 
of  Injury  to  a  child  (our  veara  old  at  a  railroad 
crossing  held  not  raised  by  the  evidence. — Mia- 
aoori,  E.  ft  T.  Ry.  Go.  of  Ttauw  r.  Nesblt  (Tex. 
Civ.  App.)  891. 

Where  the  complaint  in  an  action  (or  Injury 
to  a  diild  at  a  railroad  crossing  did  not  charge 
as  negligence  failure  to  give  signals,  held,  an  in- 
struction that  evidence  thereof  should  not  be 
considered  should  have  been  given. — Missouri, 
K.  ft  T.  Ry.  Ok  of  Texas  t.  Nesblt  (Tex.  Glr. 
App.)  891. 

I  7.           Injuries  to  persons  on  or  near 

tracks. 

In  an  action  for  Injuries  recdved  by  one 
walking  on  a  railroad  track,  held,  that  the 
evidence  failed  to  show  negligence  on  the  part 
of  the  operatives  of  a  locomotive  in  not  stop- 
I^ng  the  train  after  discovering  plaintiff's  peril. 
— Bums  V.  St  Louis  Sonthwestem  By.  Oo. 
(Ark.)  824. 

One  Injured  while  walking  on  a  railroad 

track  held  guilty  of  contributory  negligence. — 
Bums  V.  St  Louis  Southwestern  Ry.  Co.  (Ark.) 
824. 

'Statement  of  doty  of  railroads  to  trespaseers 
on  timdL— Flint  t.  lUlnoia  Gent  B.  Go.  (B^.) 
1006. 

Intoxicated  man,  who  dta  on  the  end  of  a 
railroad  cross-tie  on  the  main  track,  held  negli- 
gent.—Ayers  T.  Wabash  R.  Go.  (Mo.  Sup.)  608. 

Locomottve  engineer  is  bound  to  be  on  the  look- 
out for  persons  using  the  track  at  a  place 
where  they  are  accustomed  to  OM     bat  M  not 
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jbargeable  with  Dotice  tliat  a  man  is  lUtely  to 
be  ]jm$  on  the  track  at  such  a  place. — Ayers  v. 
Wabash  R.  Co.  (Mo.  Snp.)  608. 

Plaiotififs  decedent  held  not-ffOiHy  of  contnbn- 
tory  nflsUgence  as  a  matter  of  law  in  walking 
on  defmdant's  railroad  track  within  the  limiti 
of  a  city.— Onlf,  C.  &  S.  F.  By.  Co.  t.  Ma^ 
thews  (Tex.  Sap.)  192. 

In  an  action  for  the  death  of  a  pedestrian 
while  walking  on  a  railroad  track,  eTidence  that 
defendant  had  never  consented  to  the  use  of 
ita  track  by  the  public  at  the  place  in  qaes- 
tion  held  inadmissible. — Gulf,  C.  &  S.  F.  By. 
Co.  T,  Matthews  (Tex.  Snp.)  192. 

Where  defendant  railroad  compauy  had  know- 
inglv  permitted  the  public  to  use  its  track  with- 
in the  limits  of  a  cl^  as  a  walkway  for  a  num- 
ber of  years,  a  person  so  using  tlie  track  was 
a  licensee,  and  not  a  tmpasser. — ■Qalt,  G.  & 
8.  F.  By.  Co.  y.  Matthews  (Tex.  Sup.)  192. 

In  an  action  agalDst  a  railroad  company  for 
injuries,  the  evidence  considered,  and  heid  to 
sustain  a  finding  that  a  blast  of  steam  was 
emitted,  which  frightened  plaintiff's  horse,  and 
that  defendant  was  negligent  in  regard  thereto. 
— Chicago,  B.  I.  ft  T.  Ry.  Co.  T.  Jones  (Tex. 
OiT.  App.)  445. 

i  8.  —  laijuias  to  ulmmls  ob  or  &ea> 
traeks. 

In  an  action  against  a  railroad  tor  killing 
plaintiff's  mule,  eridence  held  sufficient  to  jus- 
tify a  verdict  for  plaintiff. — St.  Louis  &  S.  F. 

Ry.  Co.  v.  Carlisle  (Ark.)  584. 

In  an  action  against  a  railroad  for  negligently 
killing  plaintiff's  male,  an  instruction  that,  if 
the  rate  of  speed  of  the  train  was  the  sole 
caose  of  the  Uijury,  defendant  was  not  liable, 
held  properly  refused.— St.  Louis  &  8.  F.  By. 
Co.  r.  GarliiDe  (Ark.)  581. 

In  an  action  against  a  railroad  for  negligent- 
ly  killing  plaintiff's  mule,  an  instruction  that 
it  was  not  negligence  to  run  the  train  at  SO 
or  66  miles  an  hoar  Md  properly  refused. — St. 
Louia  A  8.  F.  By.  Go.  T.  Oarlisle  (Ark.)  684. 

In  an  action  against  a  railroad  for  kiUiog 
plaintiff's  cow,  evidence  held  to  present  a  case 
of  conflicting  testimony,  rendering  proi>er  the 
submission  of  an  issne  of  fact.— St.  Loais  ft 
:S.  F.  R.  Go.  V.  Thompson,  Yont  ft  Co.  (Ark.) 

3oa 

In  an  action  against  a  railroad  for  killing  a 
cow,  whether  the  engineer  had  time  to  sound 
the  stock  alarm  after  discovering  the  cow  held  a 
nuestion  for  the  jury. — St.  Louis,  I.  M.  &  S.  Ry. 
Co.  v.  Kimberlain  (Ark.)  599. 

Locomotive  engineer,  while  passing  through  a 
towiL  should  be  constantly  on  the  alert,  pre- 
pared for  action  in  case  stock  stray  upon  the 
track. — St  Louie,  I.  M.  &  S.  Ry.  Go.  v.  Kim- 
berlain  (Ark.)  599. 

In  an  action  against  a  railroad  company  for 
the  killing  of  cattle  in  nighttime,  evidence 
Aeld  snfflcient  to  show  negligence  in  using  an 
inferior  headlight.— St.  Louis,  M.  &  S.  B.  Ry. 
Co.  V.  Shannon  (Ark.)  861. 

*In  an  action  against  a  railroad  for  the  kill- 
ing of  horses  on  the  track,  qnestions  of  neg- 
ligence held  for  the  Jury. — St  Louia,  I.  M,  ft 
H.  Ry.  Co.  V.  Shaver  (Ark.)  961. 

*nnder  the  statute  requiring  railroads  to  con- 
struct cattle  guards,  a  recovery  of  the  prescrib- 
ed penal^  is  the  only  remedy  open  to  one  whose 
Ktock  is  killed  In  consequence  of  a  violation  of 
the  statute. — St  Xx>uis,  L  M.  ft  S.  By.  Oo.  t. 
Rowland  (Ark.)  994. 

In  action  against  railroad  for  doable  dam- 
ages under  Rev.  St.  1899.  S  1105.  for  killing 
hogs,  killing  hy  train  held  not  required  to  be 


S roved  by  direct  evidence. — Oyler  v.  Quincr,  O. 
:  E.  a  R.  Oo.  (Mo.Aim.)  1^;  Payne  t.  Same 
(Ho.  App.)  164. 

In  action  against  railroad  tor  iojoir  to  Uve 
stock,  contention  that  recovery  oould  bo  bad 
under  ueithra  section  1105  nor  section  1106, 
Bct.  St  1899,  because  those  sections  ar«  intend- 
ed for  benefit  of  adjoining  owners,  Aeld  untena- 
ble.— Oyler  t.  Quincy,  O.  ft  K.  O.  B.  Co.  (Mo. 
App.)  162. 

Rev.  St  1899,  fi  1106,  autboridng  recorenr  of 
damages  for  injury  to  stock  by  railroads,  add 
not  an  exdusfve  remedy,  so  that  an  owner  of 
stock  Injured  by  ronning  along  over  ties  and 
other  hard  substances  and  material  of  track 
was  entitled  to  recover.— Oyler  v-  Qnincy,  O. 
&  K.  O.  R.  Co.  (Mo.  App.)  162. 

Under  Rev.  St.  1899,  S  1106,  authorising  re- 
covery of  double  damages  for  injury  to  live 
stock  by  railroad  trains,  railroad  Aeld  liable 
to  owner  whose  stock  reaiched  track  over  lands 
of  another.— Oyler  t.  Qnln^,  O.  ft  K.  O.  B. 
Oo.  (Mo.  App.)  162. 

la  action  against  railroad  for  killing  hogi, 
evidence  held  to  make  out  case  ffx  jury. — Payne 
T.  Qaincy,  O.  ft  K.  C.  R.  Co.  (Mo.  App.)  161. 

In  action  against  railroad  for  killing  hogs, 
evidence  held  suffident  to  show  that  the  killing 
occurred  in  township  where  suit  was  brought. — 
Pape  V.  Quincy,  O.  ft  K.  O.  R.  Oo.  (Mo.  App.) 

In  an  action  against  a  railroad  for  injuziea  to 

plaintiff's  mare  while  on  the  track  in  deteaid- 
ant's  depot  grounds,  evidence  examined,  and 
held  insufficient  to  snow  nes^i^nce  on  defend- 
ant's rart.— Texas  Gent.  B.  Co.  y.  Harbucn 
(Tex.  X;iv.  App.)  414. 

A  railroad  jh«Id  to  owe  no  dotr  to  <hw  in 
charge  of  a  team  in  the  depot  groODds,  except 
to  use  all  means  to  prevent  injariea  to  him 
and  his  team,  when  seen  in  a  praitiou  of  dan- 
ger.— Texas  Gent  R.  Co.  t.  Harbison  CTex. 
Civ.  App.)  414. 

19.  —  nvM. 

In  an  action  for  the  destruction  of  a  building 
by  fire,  the  jury  need  not  accept  as  conclnaiTe 
the  statement  of  witnesses  that  the  engine  was 
in  good  <wder,  but  may  condder  all  the  endcBco 
bearing  on  its  condition. — St  Louis,  L  H.  ft 
S.  By.  Co.  V.  Coomba  (Ark.)  595. 

In  an  action  for  the  destruction  at  a  bonding 
by  fire,  the  jury  held  warranted  in  finding  etther 
that  the  engine  was  not  properly  equipped,  or 
that  it  was  not  operated  with  due  care,  and  that 
the  defendant  had  not  rebutted  the  presumplioa 
of  negligence  arising  against  it— St  Loots,  L 
M.  ft  S.  Ry.  Oo.  V.  GoomlKi  (Ark.)  596. 

Where  it  is  shown  that  fire  originated  from 
an  engine  of  defendsnt,  a  prima  facie  caas  is 
made  for  plaintiff,  castiiig  on  defandaat  the 
burden  of  exonerating  itself  from  negUgoice. — 
St  Louis,  L  M.  ft  3.  Ry.  Co.  T.  Coombs 
595. 

Where  an  engine  passed  near  Inflammable  ma~ 
terlal  immediately  before  the  discovery  of  the 
fire,  the  jury,  in  the  absence  of  proof  axplaiB- 
ing  its  origin,  may  infer  that  it  originated  tram 
sparks  from  the  engine. — St  Louis,  L  M.  ft  S. 
Ry.  Co.  V.  Coombs  (Ark.)  696. 

A  railroad  company  discharges  Its  dntr  if  it 
exerdaes  reanonable  care  in  provi^ng  its  cb- 
gines  with  the  most  approvea  applianees  aad 
contrivances  in  general  use  by  rallroada  througfa- 
out  the  conntry  for  the  preveotioD  of  the  escape 
of  sparks,  and  they  are  in  good  condition. — St. 
Loals,  I.  M.  ft  8.  Ry.  Ca  t.  Oonafaa  (Aric) 
695. 

la  an  action  against  a  railroad  tm  the  de- 
atniction  of  property  by  fire  oommnnlcatBd  hr 
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sparks  from  a  lofoinottT«k  OTidwiM  keltf  snffl- 
cient  to  support  a  veidict  for  plaintiff. — Fields 
V.  Missonri  P&c  Ky.  Oo.  (Mo.  App.)  134. 

In  ail  action  agatost  a  railroad  for  destroc- 
tloD  of  property  by  fire,  evidence  as  to  the  mOTo- 
loent  of  certain  tramp*  keid  incompetent  to 
■how  that  the  fire  was  started  bf  them.— lUdds 
T.  Missouri  Pae.  Ry.  Co.  (Mo.  App.)  134. 

In  an  action  agaluBt  a  railroad  company  for 
damages  from  the  destruction  of  property  by 
lire  communicated  by  d^endaot's  locomotiTe. 
evidence  Md  not  to  Justify  aabmi salon  to  the 
juiT  of  the  qaestion  whether  plaintlfl  was 
guilty  of  contnbirtoi?  n^ligenee. — ^UcFaitond 
r.  Golf,  a  &  S.  F.  By.  Co.  (T«z.  Civ.  App.) 
450. 

In  an  action  against  a  railroad  company  for 
damages  caused  by  a  fire  alleged  to  have  bean 
commuDicated  by  one  of  defendant's  •  engines, 
evidence  that  the  enginee*  in  charge  of  the  loco- 
motive alleged  to  have  caused  the  tire  was 
careful  held  irrelevant. — Mcii''arland  v.  Uulf,  C. 
&.  S.  F.  By.  Co.  (Tex.  Civ.  App.)  450. 

lu  an  action  against  a  railroad  company  for 
damages  from  a  fire  alleged  to  have  been  com- 
mmiieated  by  defMidant's  locomotive,  evidence 
that  one  of  defendant's  locomotives  bad  caaeed 
a  fire  some  time  before  that  sued  for  held 
ioBdmiasible. — McFarland  t.  OvU,  C  ft  8.  F.- 
Ry.  Co.  (Tex.  Or.  App.)  460. 

Where  tile  employte  of  a  railroad  company 
neadfigeotly  allow  sparks  from  a  locomotive  to 
fall  on  bnildings  bo  as  to  destroy  them,  the 
negligence  is  the  proximate  cause  of  the  loss 
of  the  proper^. — McFarland  v.  Ualf>  O.  ft  b. 
F.  By.  Oo.  {T&L  Civ.  App.)  4Sa 

RAPE 

OonvlctioB  at  offense  Included  in  duffe*  m» 
"Indictniuit  and  Information,"  |  4^ 

{  1.   OStMtmm  mmA  respoaalbllitr  thoM- 
for. 

S^oal  intercourse  with  a  female  under  16 
years  of  age,  with  or  without  her  consent  con- 
stitutes a  crime,  within  Kirte^'s  Dig.  S  2006.— 
Corothers  v.  State  (Ark.)  580. 

f  S.    PvoMentioa  Mid  pnalalunemt. 

*Under  Klrby'a  Dig.  H  2U09,  2008,  2418,  con- 
vict)<Hi  of  carnal  aonse  of  female  nnder  16 
years  of  age  held  sostained  by  indictment  char- 
ging forcible  rape  of  female  under  16  years  of 
age.— Henaon  v.  State  (Ark.)  965. 

An  instruction  on  a  trial  for  rape  held  mis- 
leading nnder  the  evidence. — ^Darrell  v.  Common- 
wealth (Ky.)  1060. 

On  a  Drosecution  for  assault  with  intent  to 
rape,  held  error  to  refuse  an  instruction  that  if 
defendant  kissed  and  hugged  iwoeecutrix,  think- 
ing it  would  not  be  objectionable,  there  was  no 
assault. — Kearse  v.  State  (Tex.  Or,  App.) 
363. 

On  a  proeectttion  for  assault  wlUi  Intent  to 
rape,  a  conrersatioo  of  prosecatrix  with  fier 
grandmother,  after  her  return  home  from  the 
idace  of  the  offense,  held,  not  admissible. — 
Kearse  v.  State  (Tex.  Cr.  App.)  363. 

Oo  a  prosecution  for  assault  with  Intent  to 
rape,  held  not  error  not  to  permit  a  witness  to 
testify  to  having  kissed  prosecatrlx. — Kearse  t. 
State  (Tex.  Cr.  App.)  3W. 

On  a  prosecution  for  assault  with  intent  to 
rape,  evidence  as  to  the  mental  condition  of 
prosecutrix  on  her  return  from  the  drive  during 
which  the  offense  was  alleged  to  have  been 
committed  was  admissible. — Kearse  v.  State 
(Tou  Or.  App.)  863. 


I  8.   OfvU  UaMllty. 

In  an  action  tor  damages  owing  to  plaintiff 
having  been  ravished  by  defendant  and  caused 
to  become  a  mother,  a  requested  iustniction 
on  the  effect  to  be  glvoi  of  plaintiff's  failure 
to  make  an  outcnr  or  complaint  held  errone- 
ously refused. — Cnampagne  T.  Hamey  (Mo» 
SupO  92. 

(Corroboration  of  prosecutrix  is  not  neceasary 
to  make  out  a  charge  of  rape,  either  In  a  crim- 
inal or  a  civil  case. — (Champagne  t.  Hamey 
(Mo.  Sup.)  92. 

In  an  action  for  damages  owing  to  plalotlfr 
having  been  ravished  by  defendant  and  caused 
to  become  a  mother,  evidence  considered,  and 
Aeld  insuffident  to  show  that  any  rape  was  com- 
mitted.— (Champagne  t.  Bamer  (Mo.  Sup.)  9Sl 

RATIFICATION. 

Of  acts  of  attorney,  see  "Attorney  and  Client,*^ 
ot  payment  of  check,  see   "Banks  and  Bank- 

REAL  ACTIONS. 

See    "Bjectmeot";    "Trespass  to  Try  Tttte."' 

REAL-ESTATE  AGENTS. 

See  "Brokers." 

REASONABLE  TIME. 

For  procuring  purchaser  ot  farm  by  broker,  aee- 

"BiokeM."  11.  . 
For  nadsaion  ot  sale,  eee  "Sales,"  |  8, 

REBUTTAL 

BrldeDce.  tee   nMal,"  t  & 

RECEIPTS. 

Authority  of  attorney  to  make,  see  "Attorney 

and  Oient."  I  1. 

RECEIVERS. 

(Conflicting  jurisdiction  of  courts,  see  "Courts,'*' 
S  0- 

On  dissolution  of  partnosUp,  see  Tartner^ 
ship,"  i  4. 

I  1>  Nature  and  cvonmds  of  xesetTsx* 
sUp. 

In  a  suit  by  a  wife  to  cancel  a  deed  of  trust 
given  by  her  and  her  husband  on  her  separate 
property  to  secure  his  debt,  held,  that  the  ap- 
pointment of  a  receiver  to  collect  the  rents  was 
^per.— De  Barrera  t.  Frost  (Tex.  Oiv.  App.) 


4'aaUfleatlOBt  and- 


J^poiatmsMt, 
tenwro. 

Where  a  wife  sued  to  cancel  a  deed  of  trust 
given  by  her  and  her  husband  on  her  separate 
property  to  secure  his  debt,  it  was  not  error.  In 
appoiQosg  a  receiver,  not  to  limit  the  receiver- 
ship to  the  period  during  which  the  marriage- 
relation  might  continue. — De  Barrera  t.  Frost 
(Tex.  (St.  App.)  476. 

RECOGNIZANCES. 

See  "Ban,**  II. 


•  Volmt  Mwutatad.  SMsylUbw 
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RECORDS. 

Abstract  for .  purpose  of  review,  ne  "Appeal 
and  Error,"  {  8. 

Exouplifications  and  certified  coplea  M  evi- 
dence, see   "Evidence,"  {  7. 

Transcript  on  appeal  or  writ  of  error,  aee  **Ap- 
l^l^and  Error,"  H  S-U;  "Oriminal  Law." 

REDELIVERY. 

Of  deed,  mb   "Deedip"  I  2. 

REDEMPTION. 

Vrom  mOTtgage,  see  ^"Mortgages,"  |  & 

REFERENCE. 

See    "Arbitration  and  Award." 

REFORMATION  OF  INSTRUMENTS. 

See    "Cancellation  of  Instnuaents/' 

}  1.   RlKltt  of  action  and  dafeneee. 

A  pnrehaaer  held  entitled  to  the  reformation 
of  his  deed  as  against  a  subsequent  porchaBer. 
— Thalheimer  t.  Lockhart  (Ark.)  591. 

Parchaaer  of  land  held  entitled  to  have  the 
deed  reformed,  so  as  to  include  a  strip  omitted 
hj  mistake.— Penr  t.  Sadler  (Ark.)  832. 

•An  insnranoe  policy,  like  any  other  contract, 

which,  because  of  mistake  In  Its  execution, 
does  cot  coDform  to  the  real  agreement  of  the 
parties,  may  be  reformed  in  a  conrt  of  equity. 
—Phoenix  Ins.  Co,  v.  State  (Ark.)  MT. 

t  S-   Froeeedlivs  and  relief. 

The  variance  between  a  decree  and  tiie  t^oof 
in  a  suit  to  reform  a  deed  keld  not  to  authorize 
a  reversai,  where  no  objection  to  the  yarlanee 
was  made.^ — Thalheimer  t.  Lockhart  (Ark.) 

591.  . 

Evidence  held  to  warrant  reformation  of  an 
insurance  policy  as  to  the  name  of  the  insured 
and  the  location  of  the  subject-matter  of  the 
risk  on  the  ground  of  mistake. — ^Phoenix  Ins. 
Co.  T.  SUto  (Ark.)  917. 

REHEARING. 

Se*  "NewTrlaL" 

RELEASE. 

Sea  "Accord  and  Satlsfaetlon";  Tayment" 
<if  pturtUmlar  cUusea  (if  rtffiua  and  HoUllMe*. 

See    *^ortgages."  {  2. 

Indemnity  to   surety,   see      "Principal  and 

Snrety/'  14 
Of  carrier,  see    "Carriers,**  |  2. 
Of  surety,  see  "Principal  and  Surety,**  I  8, 

I  1.  BeqnlsitM  aad  Tmlldltr. 

Evidence  that  the  amount  named  in  a  release 
executed  to  a  railroad  company  by  an  injured 
employs  was  already  due,  according  to  the  cus- 
tom of  the  compnny  in  dealing  with  disabled 
employes,  held  admissible. — Hot  Bpnogs  Bj. 
Co.  T.  McMillan  (Ark.)  846. 


RELEVANCY. 

Evidence," 
prosecutions,  see 


Of  evidence  in  civil  actions,  see 

Of    evidence    in  criminal 
"Criminal  Law,"  %  7. 


REMAINDERS. 

Derisis  of  remainder,  for  duiritable  purposes, 
Mtt   "Charities,"  |  1. 

REMAND. 

Of  cause  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  |  28. 

REMOVAL  OF  CAUSES. 

Change  of  venae  or  place  oi  trial,  see  "Venue," 
ft  1. 

k  1.   Citiaeasbip  or  allenase  of  parties. 

*An  action  by  a  citixen  and  residoit  of  the 
Indian  Territory  against  a  citizen  of  a  stefce  is 
not  removable  to  the  federal  court  on  the  noand 
of  diversity  of  citizenship. — Kansas  City  Boutb- 
em  Ky.  Co.  v.  McOinty  (Ark.)  1001. 

A  complaint  in  an  action  against  corpora- 
tions and  individuals,  citizens  and  reiddents  of 
Koitacky,  by  a  resident  and  <dtiaai  thereof, 
held  to  show  a  joint  action  against  defwdaats, 
preventing  a  fortign  corporation  from  removing 
the  cause  to  the  federal  courts  for  diversity  <x 
citizensliip. — Aylea  T.  Sootbern  By.  Co.  (Ky.) 

104a 

I  S.   Proooedingis  to  proevre  aad  aJfoet 
of  remoTsl. 

An  amended  petition  for  removal  ot  a  cause 
to  the  federal  court  was  filed  too  late,  when  filed 
after  the  time  allowed  by  tbe  statute  for  the 
filing  of  answers  to  complaints. — Kansas  <Sty 
SouthWD  By.  Co.  T.  BAcGinty  (Ark.)  lOOL 

REMOVAL  OF  CLOUD. 

Sea  "Quieting  Title.** 

RENT. 

See  "Landlord  and  Tenant,"  I  ^ 

REPEAU 

Of  fltatnt4  aee  "Statntss,"  I  4. 

REPLEVIN. 

Foretsn  ^ldgment  In  replevin,  see  "Jadgmmt," 
Sales,"  I  T. 


tit 

Of  property  sold,  see 


*  Foiat  annotated.  See  ayUaInu* 


REPLY. 

Sea  "Pkadlnft"  I  8. 

REQUESTS. 

For  inatmctlona  in  civil  actluiB,  see  *fFrlBl," 
S  9. 

For  instraotions  In  criminal  prosecutions,  see 
"OHmbud  I^w."  |  17. 

RESCISSION. 

Cancellation  of  written  instrument,  see  "Can- 
cellation of  Instruments." 
Of  contract  for  sale  of  goods,  sea  "Sales,"  I  & 

RESCUE. 

Under  EIrby's  Dig.  {  IfSSO,  It  Is  an  offense  to 

convey  to  a  prisoner  any  instrument  designed  to 
enable  him  to  escape,  although  there  ia  no  ac- 
quiescence or  co-operation  on  the  part  of  the 
prisoner. — Maxey  v.  Stattf  (Arkj  1009; 
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RESERVATIONS. 

For  grantor  In  fraadalent  conTejanoa^  see 
"Francliilent  CoDTeyances,"  {  1. 

RES  GEST^. 

In  civil  actions,  see  "Bridencej"  |  2. 
In  criminal  prosecationa.  see  "Olminal  Law," 
I  7. 

RESIDENCE. 

In  Baits  for  divorce,  ewe  "Divorce,"  S  2. 

RES  IPSA  LOQUITUR. 

LimltatioDs  of  doctrine  as  to  injnriea  to  pas- 
Mngen,  Me   "CarrlerB,"  I  & 

RES  JUDICATA. 

See  "Judgment,"  II  8,  9. 

RESTAURANTS. 

Sale  of  llqnor,  see  "Intoxicating  LiQuon,'*  {  3. 

RESTRAINT  OF  TRADE, 

Tmsta  and  other  MMnbJnatlona,  tee  "Monop- 
olies," I  1. 

RESULTING  TRUSTS. 

See  "Trusts,"  |  1. 

RETURN. 

Of  election.  Me  "Blectioni.''  1  & 

REVENUE 

See  'rruatlon.'' 

REVIEW. 

See  "Ax«eal  and  Error";  "OertioTaiT;  "Grim- 
hial  Lbm,**  H  21-27;  "Justices  of  the 
Feac^*'|2. 

REVIVAL 

Of  action,  see  "Abatement  and  Barlval,"  I  1. 

REVOCATION. 

Of  author!^  of  broker,  see  "Brokers,"  I  1. 
Of  liquor  license,  see    "Intpzlcatlnc  lifquors," 

Olf  will,  see  "Wills,"  |  1. 

RIGHT  OF  WAY. 

Of  raUroads,  see  "RaHroads,"  I  8. 

RIPARIAN  RIGHTS. 

See   "Waters  and  Water  Courses,"  i  1. 

RISKS. 

Assumed  hj  employe,  see    "Master  and  Serv- 
ant" »  7,  9. 
Withui  insurant  policTf  see  "Insurance,"  I  8. 


ROADS. 


See  "Highways." 
Streets  in  cities, 
tfans,"  H  7,  a 


"HuBidpal  OnrpoMr 


ROBBERY. 

Harmless  «xor,  aw   "Criminal  IaWj"  I  27. 
Homicide  In  commission  of,  see  "Homldde,** 
I  2L 

Id  a  prosecution  tor  robbery,  evidence  held 
to  show  a  present  intent  on  pert  of  defendant, 
an  officer,  to  appropriate  to  his  own  use  vai- 
uat^les  taken  from  person  of  prisoner  arrested 
by  him. — Tones  t.  State  {Tez.  Gr.  App.)  217. 

On  pxDOf  of  either  of  tlie  allegations  in  an 
indictment  charging  that  defendant  committed 
a  robbery  by  an  'assault  and  by  violence,  and 
by  putting  the  prosecutor  in  fear  of  life  and 
bodily  Injary,  etc.,  the  offeuM  is  complete. — 
Tones  t.  State  (Tex.  Cr.  App.)  217. 

In  a  prosecution  for  robbery,  evidence  'held  to 
show  use  of  sufficient  force  by  defendant,  an 
officer,  in  taking  property  from  person  of  pris- 
oner, to  constitute  vi  element  of  the  offense. — 
Tones  v.  State  (Tex.  Cr.  App.)  217. 

In  a  prosecution  tor  robbery.  It  Is  not  neces- 
sary that  actaal  fear  of  life  and  bodily  injuir 
on  the  victim's  part  should  be  strictly  proved, 
as  the  law  presumes  fear  where  there  appears 
to  be  just  ground  for  it. — Tones  v.  State  (Tez. 
Cr.  App.)  217. 

Where  prosecutor,  in  anticipation  of  being 
robbed,  carried  marked  moaej,  in  ord^  to  de- 
tect the  robber,  this  was  not  such  consent  as 
absolved  defendant  from  criminality. — Tones 
V.  State  (Tex.  Cr.  App.)  217. 

Officers  who  make  a  rightful  arrest,  and  sub- 
sequently  lue  violence  and  rob  the  party  ar- 
rested, are  not  exonerated  on  account  of  the 
legaU^  of  the  alleged  arrest— Tones  v.  State 
pFex.  Cr.  App.)  217. 

Right  of  search  held  not  available  to  defeat 
prosecution  for  robbery  of  officers  taking  val- 
uables from  prisoner. — Tones  v.  State  (Tex. 
Cr.  App.)  217. 

lu  a  prosecution  for  robbery  the  admlsdon 
in  evidence  of  a  written  memorandum  of  num- 
bers and  denominations  of  mon^  stolen  held 
not  error. — Tones  t.  State  (Tex.  Cr.  App.)  217. 

RULES  OF  COURT. 

Abstracts  of  record  for  purpose  of  review,  see 

"Appeal  and  Error,"  {  8. 
Argument  of  counsel,  see   "Trial,"  I  3. 
Assignment  of  errors,  see  "Appeal  and  Eirror," 


Statement  on  appeal,  see 
I  7. 


"Appeal  and  Error,* 


SALES. 

See    "Brokers";    "Contracts,"  |  1. 

By  agent,  see  "Principal  and  Agent,"  |  2. 

Evidence  of  damages  for  breach  of  warranty, 

see    "Damages,"  I  5. 
Negligence  In  sale  of  medicine  for  cattie,  see 

Negligence,"  ||  1,  4. 
Of    assets    of    dissolved     partnership,  see 

"Partnership,"  |  4. 
Of  homestead,  see  "Homestead."  |  6. 
Of   intoxicating    liquors,    see  "Intoxicating 

Uquors." 

Of  property  of  decedent  under  order  of  court, 

see  "Executors  and  Administrators,"  {  8. 
Of  public  lauds,  see   "Public  Lands." 
Of  realty,  see   "Vendor  and  Purchaser." 


*  Polai  umstetad.  See  srlUbu* 
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Of  stock  In  corporation,  see  "Corporations," 

i  3. 

Of  timber,  see  "Logs  and  Losing." 

On  execution,  see   "SIxeentifHi,"  |  4. 

On  order  or  judgment  of  court,  see  "Judicial 


Partition  sales,  see   "Partition,"  t  1. 
Refusal  to  make  sale  as  cause  of  action,  see 

"Conspiracy,"  8  1. 
Requirements  of  statute  of  frauds,  see  "Frauds, 

Statute  of,'*  8  8. 
Tax  sales,  see   "Tiucation,"  f  1. 
Witli  reservation  of  title  to  secure  wice  as 

constituting  diattel  mortgage,    see  ^'CluLttel 

Mortgages,^'  S  1. 

{  1.  Rvqiilsites   and  Taliditr   of  eoa- 
traot. 

Rule  of  caveat  emptor  Md  inapplicable  to  a 
sale  under  express  warranty- — Narr  t.  Nor- 
man ^o.  App.)  122. 

Contract  for  manufacture  and  sale  of  stoves 
held  not  too  indefiuite  to  be  susceptible  of  en- 
forcement— Hardwick  t.  American  Can,  Co. 
^enn.)  797. 

A  statement  of  a  vendor  as  to  value  of  tbe 
IH-operty  held  ordin&ril;  a  mere  expression  of 
opiuioD.  not  to  be  relied  on. — Oneal  t.  Wdsman 
(Tex.  Civ.  App.)  290. 

I  ft.   Oom«tr«etlon  of  eoatvmot. 

A  contract  tot  the  furnishing  of  lumber  at 
a  stipulated  price  held  severable,  so  that  breach 
of  portion  thereof  did  not  entitle  the  sella?  to 
sne  on  a  quantum  meruit. — Magnolia  Confess 
Oo.  T.  Smith  (Ark.)  fi68. 

A  contract  for  the  sale  of  mordiandiae  held 
severable.— S.  M.  Duffls  &  Oo.  T.  Walter  Pratt 
&  Co.  (Ark.)  842. 

Contract  for  the  manufacture  and  sale  of 
stoves  held  not  unilateral,  but  to  bind  tbe  buyer 
to  receiTe  the  same. — Hardwick  t.  American 
Can  Co.  (Tenn.)  797. 

Executory  and  executed  contracts  of  sale  dts- 
tiDguished. — Hardwick  t.  American  Can  Co. 
(Tenn.)  797. 

I  8.   Hodlfloatiom  mr  veMlasloM  of  eoa- 

tract. 

*A  countermand  of  an  order  for  goods  after 
they  wMe  shipped  held  not  to  prevent  recovery 
of  price.— W.  JP.  Main  &  Go.  t.  Tracey  ft  With- 
erfngton  (Ark.)  981. 

•Where  a  buyer  of  personalty  offers  to  re- 
scind the  sale,  and  a  tender  of  tbe  property 
back  would  be  refused,  it  is  unnecessary. — 
Woods  v.  Thompson  (Mo.  App.)  1126. 

*An  offer  to  rescind  a  sale  of  personalty 
held  to  have  been  made  within  a  reasonable 
time. — Woods  v.  Thompson  (Mo.  App.)  1126. 

•Whether  or  not  the  buyer  of  personalty  of- 
fered to  rescind  within  a  reasonable  time  held 
a  question  of  law  for  the  court — Woods  v. 
Thompson  (Mo.  App.)  1126. 

f  4.  OperaUoK  and  effect. 

A  certain  understanding  between  seller  and 
purchaser  of  timber  held  not  to  have  amounted 
to  a  reservation  of  title. — ^Neal  t.  Cone  (Ark.) 
952. 

Where  tbe  purchasers  of  cotton  subject  to  a 
laborer's  lien  merely  credited  the  price  of  tbe 
cotton  on  a  past-due  account,  they  were  not 
bona  fide  purchasers. — Sheeks-Stephens  Store 
Co.  T.  Richardson  (Ark.)  983. 

A  buyer  of  cattle  which  were  subject  to  a 
mortgaBe  held  not  an  innocent  purchaser  there- 
of.—Tootle  T.  Buckingham  (Mo.  Sup.)  619. 

}  5.  Warrantiaa. 

A  breach  of  warranty  In  the  sale  of  goods 


AeM  waived  by  the  buytf.— S.  M.  Duffie  &  Co. 
V.  Walter  Pratt  &  Co.  (Ark.)  842. 

*A  seller  of  certain  cotton  h^  not  liable  on 
an  implied  warranty  that  the  cotton  was  of  the 
grade  implied  from  the  description.  —  Hart  in 
Commission  Co.  v.  Pelt  (Atfc.) 

Evidence  tliat  hogs  warranted  as  sound  were 
sick,  but  recovered,  held  not  to  afford  a  ba^ 
for  damages  for  breach  of  warrant. — ^Narr  t. 
Norman  (Mo.  App.)  122. 

Facts  held  to  authorize  an  inference  of  an 
express  warranty  of  the  suitaMlity  of  a  bull 
for  breeding  pnrposea — Xonng  v.  Van  NatU 

(Mo.  App.)  125. 

Positive  assurances  by  the  sailer  of  the 
soundness  of  an  animal  and  of  tiis  suitability 
for  the  purpose  'intended  must  be  deemed  a 
v^rranty.— Young  t.  Van  Natta  (Mo.  App.) 

*Xn  an  action  for  tlie  price  of  goods,  the 
buyer  can  prove  that  tiie  seller's  acuit  war> 
ranted  the  goods  and  that  he  relied  upon  mdi 
warranty.— Woods  t.  Thompson  (Mo.  App.) 
1126. 

I  e.    Remedlas  of  sellor. 

Klrby'a  Dig.  |  4966^  hel4  not  to  give  a  vendor 
of  personal  property  a  lien  enforceable  by  seis- 
ins the  property  in  the  hands  of  third  persons, 
who  have  poninased  for  valne. — Neal  t.  Oone 
(Ark.)  952. 

An  action  founded  on  an  affidavit  filed  un- 
der Kirby's  Dig.  |  4966,  held  not  such  that  it 
could  be  converted  Into  an  action  of  replevin 
to  try  the  right  to  possession  against  thoae 
holding  the  property  involved  under  idaintilTB 
vendee. — Neal  v.  Cone  (Ark.)  9S2. 

In  an  action  for  breach  of  contrmct,  the 
measure  of  damages  defined. — Nicola  Bros. 
Co.  V.  Hurst  (Ky.)  1081. 

Seller  cannot  sue  the  buyer  tat  gmeral  dam- 
ag«  for  breach  of  contract  and  recover  dam- 
ages determined  by  resale  made  aft»  tbe 
commencement  of  suit — Hardwick  v.  American 
Cian  C:o.  (Tenn.)  797. 

The  measure  of  damages,  not  liqnidated  by  a 
resale,  for  the  breach  by  a  buyer  of  a  coa- 
tract  of  sale,  Is  the  difference  between  the  ow- 
tract  price  and  the  market  price  at  the  time 
and  place  of  delive^. — ^Hardwi<A  t.  AmerieBB 
Cktn  Oo.  (T«nn.)  797. 

Where  a  contract  of  sale  is  broken  by  the 
buyer  and  the  seller  determines  on  a  resale, 
tbe  price  realised  on  the  resale  is  binding  on 
both  parties  on  the  question  of  damages. — 
Hardwick  v.  American  Can  Co.  (Tenn.)  797. 

S  7.   Reasediea  of  buyer. 

Measure  of  damages  for  breach  of  warranty 
stated. — Narr  v.  Norman  (Mo.  App.)  122. 

Statement  in  justice's  court  held  to  suflSdently 
plead  a  contract  of  warranty. — ^Narr  v.  Nor- 
man (Mo.  App.)  122. 

Measure  of  damages  for  breach  of  warranty 
stated.— Young  v.  Van  NatU  (Mo.  Ap^)  IZI. 

Vendee  of  bull  held  entitled,  in  the  ev«it 
of  breach  of  warranty,  to  recover  interest  and 
shipping  and  medical  expenses. — Young  v.  Van 
Natta  (Mo.  App.)  123. 

*In  an  action  to  recover  the  price  of  goods, 
the  question  whether  tbere  was  a  warranty 
or  representation  relied  on  ^  the  pnrcbas^ 
is  one  of  fact  for  the  jury. — Woods  v.  Thomp- 
son (Mo.  App.)  1126. 

In  an  action  for  the  price  of  gooda,  evidence 
held  to  justi^  submission  of  tbe  qnestton 
wliether  the  buyer  relied  on  the  representa- 
tions of  plaintiflra  agent  as  to  the  qwUfty  of 
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the  soodB. — ^Woods  T.  Thompson  (Mo.  App.) 
1126. 

SATISFACnON. 

Se«  "Accord  and  Satistectioii'':  "Fument"; 

"RelflaM." 
Of  jadsmMt,  Bee   "JTadtment."  1  11. 
Of  mortgage,  see  "Uort^agea,   I  2. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

Following  proceeds  Of  sale  of  inTalld  school 
district  bonds,  see  "Trusts,"  I  3. 

JorisdictioD  of  particular  courts  of  actions  in- 
volving title  to  office  of  school  director,  see 
"Courta,"  f  4. 

Parties  to  action  on  bonds  issued  by  school 
district,  see  "Parties,"  {  1. 

Questions  presented  for  review  on  quo  warranto 
to  oust  school  director,  aee  Appeal  and 
Bmr,"  t  2. 

I  1.   PabUa  aehoola. 

The  troBteee  elected  for  a  graded  common 
aciiool  district  A«M  properly  elected,  within  K;. 
St.  1908.  {  4471,  and  authorised  to  aabmit  to 
the  voters  the  question  of  the  iasuaoce  of  bonds 
as  prescribed  by  section  4481. — Lee  v.  Trustees 
of  Sbepfaerdsville  Graded  Common  School  Dist. 
No.  4  (Ky.)  1071. 

Under  Rev.  St.  1890.  H  0750,  9760.  held  not 
required  that  a  school  director  be  a  resident 
tnxpaver  of  the  school  difttrict  in  which  he  is 
elected. — State  ex  Inf.  Sutton  v.  Taase  (Mo. 
Sup.)  1. 

A  majority  of  the  directors  of  a  common 
Kchool  district  held  not  entitled  to  withdraw  the 
notice  of  au  election  ordered  under  Bev.  St. 
1899,  8  9861,  to  determine  whether  the  dis- 
trict should  be  changed  into  a  village  district. 
—State  ex  rel.  Gault  v.  Gill  (Mo.  Sup.)  628. 

Rev.  St.  1899,  I  9861.  held  to  authorize  the 
organisation  any  common  school  district  into 
a  village  district— State  ex  rel.  Oanlt  t.  GfU 
(Mo.  Sup.)  628. 

Kev.  St.  1899,  fi  9860.  first  adopted  in  Gen. 
St.  1866.  p.  274,  c.  47,  f  1.  relating  to  the  In- 
corporation of  village  school  districts,  held  to 
apply  to  incorporated  and  unincorporated  vil- 
lages.—State  ex  rel.  Gault  v.  Gill  (Mo.  Sup.) 
628. 

The  validity  of  the  organization  of  a  sdiool 
district  held  not  sabjeot  to  collateral  attack 
in  a  proceeding  on  relation  of  a  taxpayer  to 
compel  a  connty  court  clerk  to  extend  taxee, 
to  which  proceeding  the  school  district  was  not 
a  party. — State  ex  rel.  School  Dist.  No.  1,  Tp. 
ni,  B.  17,  Howard  and  Ohariton  Ooanttea,  t. 
Miller  (Mo.  App.)  637. 

A  taxpayer  held  barred  by  laches  from  main- 
taining mandamus  to  contest  the  validity  of  the 
organization  of  a  school  diatrict.-^tate  ex  rel. 
School  Dist.  No.  1,  Tp.  51,  R.  17,  Howard  and 
Ohariton  Counties,  v.  Miller  (Mo.  App.)  637. 

SEALS. 

To  jurat  on  verification  of  Information,  see 
"Indictment  and  Information,"  {  1. 

SEARCHES  AND  SEIZURES. 

Ttight  of  search  as  defense  to  charge  of  robbery, 

see  "Robbery." 
Seizure  of  goods  to  enforce  vendor's  lien  on  sale 

of  personalty,  see  "Sales,"  I  6. 


SECONDARY  EVIDENCE 

In  dril  acUom,      'Mdwc^"  |  S. 

SEDUCTION. 

Burden  of  proof,  wa  **Oiniittal  Law,**  I  6. 
GtmtradictloD  of  witneaaes,  see  "WttaesMS.**  f  S. 
Former  Jeopardy,  see  "Criminal  Law,"  |  6w 
InstructionB  in  general,  aee  "OHminal  Lav," 

Time  of  trial,  see  "Criminal  Law."  |  14. 

I  1.  OHmlmnl  VMPtmslUUtr. 

*Iq  a  prosecution  for  sedndion,  a  charge  on 
neceseity  of  corroboration  of  prosecutrix  held 
not  erroneoaa.— Bomett  t.  State  (Ark.)  966. 

The  statute  held  to  authorise  the  court  to 
dtscbsrge  one  accused  of  sedoction,  on  his  of- 
fering hi  good  faith  after  conviction  to  marry 

Srosecutrix,  though  she  refuses  to  do  ao. — 
ommonwealth  T.  Akers  (Ky.)  1108. 

lu  a  [voaecntion  for  seduction,  evidence  of  a 
Buhseguent  offer  of  marriage  by  defendant,  not 
made  to  prosecutrix  directly,  held  properly  ex- 
cluded.—Nolen  v.  State  (Tex.  Cr.  App.)  242. 

In  a  prosecution  for  seduction,  certain  letters 
written  to  a  third  parson  by  proaocutrix.  ahow- 
tng  a  vulgar  and  laaciviona  mind  on  her  part, 
were  admlsalhle.- Nolan  t.  8tiU»  (Tu.  0< 
App.)  242. 

In  a  prosecution  for  seduction,  certain  con- 
duct of  prosecutrix  subsequent  to  the  alleged 
offense  held  admissible  to  show  iier  unchaaabr 
prior  to  the  alleged  intercourse  with  defend- 
ant—Nolen  T.  State  (Tex.  Or.  App.)  242. 

ta  a  prosecutioQ  for  seduction,  subsequent 
conduct  of  prosecutrix  indicating  general  prosti- 
tution on  her  part  may  be  considered  by  the 
jniy  as  a  circumstance  in  passing  on  whether 
she  wai  probably  chaste  at  the  time  of  alleged 
seduction. — ^Nolen  t.  State  (Tex.  Or.  App.)  242. 

In  a  prosecution  for  seductlOD,  court  should 
instruct  that  subsequent  conduct  of  prosecutrix 
indicating  general  prostitution  on  her  part  iti 
to  be  considered  only  as  a  circumstance  iu 
passing  on  whether  she  vaa  probably  chaate 
at  the  time  of  her  alleged  aednctiML— ^olen  t. 
State  (Tex  Or.  App.)  242. 

In  a  prosecution  for  ledactlon.  deCuidant  Md 

entitled  to  acquittal,  if  promise  of  marriage  was 
not  the  sole  reastm  of  inducement — Nolen  v. 
State  (Tex.  Or.  App.)  242. 

Evidence  Mid  inanffidmt  to  amtport  a  convic- 
tion for  seduction.— Oarlaa  t.  State  (Tex.  Or. 
App.)  84B. 

SELF-DEFENSE. 

Sm  "Homicide,"  H  5,  10. 

SEPARATE  ESTATE. 

Of    married    women,    see    "Husband  ud 
WUa,"  I  8. 

SERVICE. 

Of  proeeis,  aaa  "Process,"  |  2. 

SERVICES. 

See  "Master  and  Servant,"  S  2. 

SET-OFF  AND  COUNTERCLAIM. 

peal  from  just 
le  Peace,"  }  2. 


On  appeal  from  justice's  court,  aea  "Jnaticw 

of  the  ~       ""  " 
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88  80UTHWESTEBN  REPORTER. 


i  1.  Snbjeot-mattev. 

In  an  acaon  dn  a  contract  for  work  ana  ma- 
terial!, a  certain  connterdaim  held  not  maln- 
talnabla. — Miteoari  Fac.  Ry.  do.  t.  Kansas 
OttT  &  I.  Air  Line  Co.  (Mo.  Sup.)  & 

SETTLEMENT. 

See  "Accord  and  Satisfaction";  "Payment"; 
"Release." 

By  guardian  of  Infant,  see  "Guardian  and 

Ward,"  fi  2. 
By  partners,  see  "Partnership,"  {  4. 
Of  bill  of  exception^  aea  "Snraeptions,  Bill 

of."  I  2. 

SEVERABLE  CONTRACTS. 

See  "Soles."  i  2. 

SHERIFFS  AND  CONSTABLES. 

Proceaa  directed  to,  see  "Process,"  1 1. 
SherUTa  deed,  see  "Execotion,"  {  4. 

8  1.   Powers,  dntles,  mmd  UabUlties. 

A  constable  Held  to  bare  the  same  duties  and 
powers  in  c(HUiection  with  the  execution  and  re- 
turn of  dvil  process  within  the  coun^  to  which 
Ills  precinct  oelonxs  as  the  sberitf. — MedUn  T. 
Seldeman  CTex.  Civ.  App.)  26a 

SHIPPING. 

See  ''Ferries.'* 

I  1.   Garri«ce  of  KOods. 

In  an  action  for  loss  of  a  cargo  of  brick 
while  being  towed  by  one  of  defendant's  steam- 
ers under  a  private  contract,  whether  defendant 
held  itself  ont  as  a  common  carrier  for  the 
time  being  held  for  the  juiy. — ^Baaaett  ft  Stone 
T.  Aberdeen  Coal  &  Mining  Co.  (Ey.)  318. 

In  an  action  for  loss  of  a  cargo  of  brick,  on 
an  issue  whether  defendant  was  a  common  car- 
rier, the  court  should  bare  charged  that,  if  it 
offered  to  carry  for  all  persons  indifferently  on 
snch  trips  as  the  boat  was  then  making,  etc., 
it  was  a  common  carrier,  and  liable,  notwith- 
Btandinff  It  was  not  guilty  of  negligence,  but 
not  otherwise. — Baeaett  &  Stone  T.  Aberdeen 
Oo«l  &  Mining  Ga  (Ky.)  81& 

SIDEWALKS. 

8e«  "Mnnidpal  Corporations,"  |  & 

SIGNALS. 

Wilnre  at  railroad  to  give,  as  negligence,  tee 
"Railroads."  fi  6. 

SLANDER. 

See  "Libel  and  Slander.'* 

SPARK  ARRESTERS. 

Duty    of    railroads    to    provide,  see 
roads,"  {  9. 

SPECIAL  LAWS. 

See  '^tutea."  1  2. 

SPECIFIC  PERFORMANCE 

I  1.    Oontraota  enforceable. 

•Facts  held  to  show  Buch  part  performance 
of  parol  contract  for  sale  of  land  as  to  take 


the  same  out  of  the  statute  <tf  tcaiuU. — GkMs 
T.  Johnston  (Ark.)  945. 

SPENDTHRIFTS. 

Spendthrift  trusts,  see  *TngtMf"  f  1. 

SPIRITUOUS  LIQUORS. 

See  "lotoxlcatlng  Llquonu** 

STALE  DEMAND. 

See  "Equity,"  8  2. 

STARE  DECISIS. 

See  "Courts."  I  1. 

STATE  GUARDS. 

Requisites  and  validity  of  BtatotM  In  g«MnI. 

see  "Statute^"  S  1. 
Subject  and  title  of  atatate,  see  "Btatatw,**  I  2. 

STATEMENT. 

By  witness  inconsistent  with  testimony,  see 
"Witnesses"  fi  3.  _ 

Of  agent  as  binding  principal,  see  *'PrindpeI 
and  A«ent,"  1 2. 

Of  mechanic's  lien,  see  "Mechanics'  laens,"  1 1. 

Of  plaintiTa  cOaim,  see  "Pleading."  1  3, 

STATES. 

Courts,  see  "Oonrta." 

Legislative  power,  see  "Constitatlona]  Law," 

Legislative  pow»  over  mani<^>al  ooipontloii. 

see  "Mnnidpal  Oorporatlons,*^  f  8. 
PnhUe  lands,  aee  "Public  Landa.^ 

fi  I.  Property.  oomtrMta,  smd  HaWlW— . 

Contract  of  tmateea  of  the  state  diaritabw- 

institutions  for  coal  for  four  months  in  advance 
held  unauthorized  under  the  statate,  and  there- 
fore not  enforceable. — Bunch  v.  Tipton  CAriu) 

STATUTES. 

Lews  impairiog  obligation  ot  contra  eta,  we 
"Oonstitutional  Law,"  {  2. 

ProvUUmM  rtlatina  to  portlcutor  atiZtfscta. 

See  "Abatement  and  Revival."  fi  1;  "Adop- 
tion": "Affidavits";  "Aliens,"  {  1;  "Ani- 
mals'';  "Appeal  and  Error,"  {  10;  '*Baiik- 
ruptcy."  I  1;  "Clerks  of  Conrto'J  "Com- 
merce/' fi  1;  "Corporations."  |  6;  "CountieB.** 
S§  1.  2:  "Courts."  I  1;  "Death."  f  1; 
"Des(.i'iit  and  Distribution":  "fixcepaon*. 
Bill  of,"  fi  1:  "Execution,"  |  4;  "Oamlab- 
ment,"  fi  1;  "Highways,"  fi  1;  "IntoxieatiDg 
UquorsT^:  "Judgment,"  fifi  4.  5;  "Man- 
dnmiiB,"  I  1;  "Mastnr  and  Servant,"  |  6; 
"Merhnnics'  I/icns,,"  fi  1;  "Mortgages^"  |  3: 
"Municipal  Corporations,"  Sfi  1.  5.  6.  9: 
"New  Trial,"  §  2;  "Partition,'*  fi  1;  "Paupers." 
fi  1;  "PlMtiling."  $  6:  "Procera."  }  1;  "Quo 
Warrnnln."  S  1:  "Railroads,"  fifi  1,  8; 
"Schools  and  Sx:L4>ol  Districts,"  fi  1;  'Taxa- 
tion," fifi  2. 3;  "Trusts,"  (  3;  "Wills,"  H  1,  4. 

Dde^tion  of  legislative  power,  see  "Onwti- 
tittional  Law,"  fi  1. 

Escape  of  prisoners,  aee  "Reacne." 

Indian  court,  see  "Indians." 

Liens  on  sales  of  personalW,  see  "Sales,**  |  OL 

Statute  of  frauds,  see  "Fraudsi  Statute  of." 

Statute  of  limitations,  we  "Tifiaitithm  of  Ac- 
tions." 
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*The  coQitB  ahonld  declare  an  act  of  the  Leg- 
Islature  void  only  when  tbe  OoDstitution  haa 
been  plainly  ▼iolated.«8tate  t.  Moon  (Ark.) 
881. 

*Tht  Bame  preamnptioD  in  favor  of  the  Talfd- 
ily  of  a  legisfatiTe  enactmeDt  1b  indulged  vlth 
reference  to  Its  form  and  tbe  obserrance  of  the 
coDstitutlonal  prerequisites  and  conditions  as 
in  case  of  tbe  subject-matter  of  tbe  legislation. 
—State  T.  Moore  (Ark.)  881. 

Under  Const  art  11,  an  appropriation  to  pro- 
mote tbe  efficiency  of  tbe  state  guard  Is  one  to 
defray  necessarf  espeases  of  government  with- 
in Const  art  5,  fi  31.— State  v.  Moore  (Ark.) 
881. 

Under  Const  art  5,  §{  SO.  31,  leglalafive  de- 
termination that  certain  expenses  ara  necessary 
ie  conclmtive.  so  long  as  such  expenses  may  be 
Decenary. — State  v.  Moore  (Ark.)  881. 

'UnconstitutlonaJib'  of  Workhouse  Law,  {  16 
(Shannon's  Code,  fi  7423),  relative  to  commuta- 
tion of  sentence,  aeld  not  to  affect  tiM  validitT 
of  the  balance  of  the  act — Fite  v.  State  (Tenn.) 
&41. 

I  2.   General  mmd  mpetUA  or  loeal  laws. 

Under  Const  art  6,  jS  1.  31,  an  act  creating 
a  criminal  court  for  a  county  htld  not  obnoz- 
iona  to  article  4,  {  53,  subd.  82,  relating  to 
Bpedal  laws. — State  t.  Btchman  (Mo.  Stm.) 
643. 

f  8.    Sabjeota  and  tltlM  aff  aeta. 

An  appr(»irlation  to  promote  the  affld«icy  of 
■tate  gnkra  Md  not  to  embrace  a  donble  ap- 
propriation, witiiln  the  prohlbltioD  of  Oonit  art. 


6,  «  80  (Kirby'a  Dig.  I  B29!9.— State  t.  Moore 

(Ark.)  881. 

I  4.   Repeal,  aup«maloB,  axpiratlam.  and 

rcvivaL 

♦Repeals  by  Implication  are  not  favoreo.— 
Town  of  Benton  T.  Willis  (Ark.)  1000. 

I  S.    Conitrnotlon  and  operation. 

*The  Legislature  must  be  presumed  to  have 
known  of  a  prior  statate,  and  to  have  had  ref- 
erence thereto  in  enacting  a  subsequent  one  on 
the  same  subject — ^Town  of  Benton  v.  Willis 
(Ark.)  1000, 

Where  a  statute  has  received  a  judicial  In- 
terpretation, and  it  is  re-enacted,  it  will  be  pre- 
sumed the  Legislature  intended  It  should  have 
the  same  constroctiou  wUch  was  given  to  the 
earlier  rtBtata.— Walker  t.  BobStt  (Tbmu) 
327. 

In  construing  a  atatnte,  fba  Legislature  must 
be  presumed  to  have  known,  when  it  passed  the 
statute,  tbe  constltatio&al  limita  of  ita  legUla- 
tive  power.— City  Of  AnaUn  T.  OaUD  (Tex. 

Sup.)  542. 

A  general  provision  of  a  statute  must  yield 
to  a  special  one,  ao  far  aa  is  necessary  to  give 
effect  to  the  partlcolar  auhject  of  ^e  apedal 
^virion.— City  of  Anatin  t.  Cahill  CTex.  Sap.) 

The  legislative  policy  may  be  looked  to  as 
persuasive  in  a  matter  of  doubtful  stfttutory 
construction.— Ofty  of  Anatin  t.  OahUl  (Tex. 
Sup.)  642. 

The  courts  may  not,  in  order  to  preserve  a 
statute  against  constitntioaal  otdectton,  ascribe 
to  it  a  meaning  at  variance  witii  its  luain  im- 
port—Oty  of  Anstin  t.  CahUl  (Tex.  Snp.)  642. 


STATUTES  CONSTRUED. 


UXXT13D  8TATBB* 

CONSTITUTION. 


Art  1.  I  10. 


542 


STATUTES  AT  LARQS. 

1887,  Feb.  4,  ch.  104,  24 
Stat  379.  Amended  by 
Act  1889,  March  2,  ch. 
382.  25  Stat.  855  [U.  S. 
Comp.  St  1901.  p. 
S154r  836 

1888,  March  2,  ch.  382, 
25  Stat  855  [U.  S. 
Comp.  St  1901,  p. 
3154]   836 

1898.  July  1,  cb.  641,  {  60, 

30    Stat.    562    [U.  S. 

Comp.     St.     1901,  p. 

3446]   286 

1898,  July  1,  ch.  541,  fi  70. 

subd.  e,  80  Stat.  5^  [U. 

8.  Comp.   St  1901.  p. 

3451]   524 

1898,  July  1,  ch.  541.  fi 

70e,  30  SUt  566,  566 

rU.  S.  Comp.  St  1901,  p. 

3452]   929 

1902,  JolT  1,  eh.  1362.  H 

31-83,  S2  Stat  646-618.  808 
• 

COMPILBD  STATUTES 
1901. 


Page  3154. 
Page  3445. 


836 


Page  3451   624 

Page  8462   829 

ABJEAHSAS. 


CONSTITUTION. 


Art.  6. 
Art  7,  i 
Art  9,  i 
Art  9,  1 
Art  11 


S  so.  31   881 

B  4.  14   564 

1   9U1 

3,   593 

  681 


KIRBY'S  DIGEST. 


734 

1227. 

1680. 

1765. 

2006. 


.1030 
.  979 
.1009 
822 
065 


2008    585.  065 

2044......   956 

2387   822 

2413    965 

2440a    818 

§  2550,  2652,  2663   877 

i  2743   ..ion 

2764   913 

§  2838.  2861   570 

I  2947,  2962.  295^  2956.  897 

8ooi.....r:.7?7:  656 

3064  :..  666 

8088   585 

3095,  aubd.  4  987 

8190  1011 

8656   905,  959 

!  3706,  3707  1033 

i  8804,  8806,  8808   876 


8902   598 

8  4375,  4881   672 

I  4631-4634   1033 

4807  1027 

4966   952,  961 

5067   566 

6061   976 

5119  903 

5120    963 

5295    881 

5438    877 

i  5450,  6451  1000 

5461   877 

5523    826 

8  5785.  5786,  5792,  6793.  918 

6003   996 

6060   913 

S  6298-6300.  6314,  6316.  833 

6681   555 

fi  6749,  6750   559 

§  7351,  7358   862 

7823    995 

S  7948,  7944,  7946   834 

Is  7881.  7982   550 

MANSFIELD'S  DIGEST. 


5060 
6418 


830 
834 


88S.W.— 77 


*  Polmt  nuotatad.  See  ^llabns. 


BBVISBD  BTATDXaa 
1837. 

Ch.  128111 138. 184.....  1027 
LAWS. 

1866-67,  p.  97,  I  8  1027 

1866-«7;  PL  IfiVl  2  1088 
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88  S0UTHWB8TBBN  RBFOBTBB. 


1886-67,  p.  317  ^600 

1868,  p.  &,  f  1  1^7 

iSS;  p.  35  

188»,  p.  168   1088 

1886,  p.  201   1000 

1895,  p.  217,  No.  146....  983 

1889  p.  18.  ch.  19  838 

1899^  p.  m.  No.  66  

lOOl!  p^  826   1000 

180i;pwS68,  H  1.  K!8 

ABIZOITA. 

RBYISED  STATUTES 
1901. 

Fan.  2B38,  2767   467 

DIDZAV  TEBRITOB.T. 

ANNOTATED  STATUTES 
1889. 


I  8286 


KBNTUOXT. 

CONSTITUTION, 
i  167  ■  1066 

f  171  lloe 

i  241   1062 

OIVILr   CODE    OF  FBAG- 
TICB. 

it  21,  24   1062 
25  1108 
134   ioy5 
315  1047 

CRIMINAL  CODB  OF 
PBACTICB. 

1 166   1061 
189   1047 

STATUTES  1908. 

Oh.  47   1075 

U  470,  472.  656,  679  1078 

I  1707   1067 

I  2353   1065 

{ 3279.  3453  1095 
3628,  3627   1075 
8760  1108 
8882   1062 
4019,  4021,  4080.  4086, 
4143   ..,.7,  1103 

{ 4208   1073 
S  4471,  4481   1071 

MISSOXTSI. 

CONSTITUTION. 

Art.  2,  f  14    60 

Art.  2.  I  21   80 

Art.  4,  I  1   619 

Art.  4.  I  53.  subd.  32   643 

Art.  6.  }  1    648 

Art.  6,  I  12   1 

Art.  6.  8  31    643 

Art.  0,  §  16    41 

Art  12.  S  20    634 

CODB   OF  CIVIL  PROCE- 
DURE. 

f  593    147 


OBNEBAL  BTATUTBS  IMS. 

Paga  37^  di.  47,  I  1....  628 

REVISED  ffTATUTBS  1879. 

8  148    674 

RBVI8BD  STATUTES  1889. 

Ch.  6,  art  1.  I  478   625 

»  4343,  4344   630 

REVISED  STATUTES  1899. 

Ch.  8,  art  9,  I  795    625 

Ch.  4V.  art.  4  88  4239- 

4256    774 

Ch.  51    781 

8  107,  106   731 

641    791 

593   147,  858 

636    60 

655   68,  1119 

745   1128 

798   1119 

822    714 

825   1021 

1106   162,  164 

1106  162 

1575    53 

8  1616*  1620    28 

f  1876   719 

2219   004.  607 


23G2 
2517 
2527 
26»6 
2992 


12 
733 
719 
28 
151 


8  2993,  2907    773 

8397    181 

3419    784 

3816    71 

3617  66,  71 

3897    617 

3705   99,  759 

8852   108,  784 

3854^  3865    1128 

4652   lOOS 

4680    21 

5329    76 

S8  6408.  6409   41 

8  6433   1130 

fiS  6759,  6760   09 

i\  6771.  6798.  6799,  6808.  760 

88  9759,  9760    1 

1  9824    99 

§1  9860.  9861   628 

CITY  CHARTER. 

Kansas  City,  art  7.  |  5. . .  40 
St  LoQis.  art  &  I  26...  648 
St.  LouiB,  art.  ^  I  7  at 

seq.   80 

St  LoQls,art  10^  I  1....  64S 

LAWS. 

1S87.  p.  61.  |i  60:  51   41 

1892-^  pp.  82.  ^  H  lia 
118  1014 

TBHITBSBBB. 

GONSrHTUTION. 

Art  8.  I  6  941 

CODB  1868. 
U  1998-2000    188 


SHANNCOTB  CWX. 

I  724,  736    821 

f  3^  S660  U8 

I  4146»  4147  327 

4203  ITS 

6075    169 

7423    941 

LAWS. 

1875,  p.  4,  di.  2  :   ISS 

18S^  p.  830,  ch.  260.  «  ^ 

i^i.p:'27i,'*ih:*i23;'i^ 

1899.  p!*i66.'ciL'94.'j'66!l036 
1898b  sw  17%  cb.  94k  ri88.  173 


TBXAB. 

CONSTITUTICMJ. 

Art  I,  I  17  502 

Art  6,  I  6   632 

Art  6.  il  8,  16  602 

Art  11,  I  6  542 

Art.  11,  I  6   636 

Art  16,  8  50    4B3 

CODB  OF  CRIMINAL  PRO- 
CEDURE 1885. 

Art  430   228 

Art  723    808 

Art.  774    341 

Arts.  S17.  821    208 

PENAL  OODB  1890. 

Arts.  199,  200   SSI 

Arts.  651.  652,  713   215 

Art  717  206 

WHITE'S  ANNOTATED 
CODB  OF  CRIMINAL 
PROCEDURE. 

Arta.  7S4k  7S0,  7S1  1012 

RBYIWD  STATUTES  1885. 

Art.  7^  subd.  2  444 

Arts.  327.  328,  330   815 

Arts.  416,^  S3d 

Art  632   1   484 

Arts.  746,  749.  Amended 
^LawB  1807.  p.  168.  ch.  ^ 

Arts.  119%' ii^  ". '.'.'.'.* II  296 

Arts.  1280^  1283   413 

Art  1239    858 

Art.  1265    2y:; 

Art  1331   4Tii 

Art  1401   

Arts.  1966,  2046   4t<I 

Art  2274    457 

Art  231B   296 

Art  3342    S&i 

Arts.  4496,  4686   &3l> 

Art  6243.    Amended  br 

LawB  1807,  p.  l«8k  ch. 

120   512 

Art  6886    4M 

SATLBff  ANNOTATED 
CtVIL  STATUTES  1887. 

Arts.  1,  2   3&4 

Art  358    246 

Art.  707    41J 

Arts.  997. 1000  


Digitized  by  Google 


1219 


Attt  1129   S80 

Art  1214   250 

Art  1346    878 

Art  1882    283 

Art.  1369    466 

Art  1447    2S0 

Art  2121   634 

Art  2289   N)6 

Art.  2302   424 

Art  2338    260 

Art.  2543    886 

ArtB.  3147.  81B2   250 

Art  3393    246 

Art.  4436    452 

Art  4447    281 

Art  4706    260 

Arts.  4901.  4816    2B0 


Art  6164    684 

ArtB.  S386.  6886,  6887.  ...1118 

OITY  CHABTER. 

AofltiD.  Laws  1901.  pp.  12, 
13.  ch.  4.  U  83,  3r.  .586,  642 

Austin.  Laws  1901,  pp.  14, 
17,67,  ch.  4.....;.....  636 


LAWS. 


267 


1891.  p.  2S,  ch.  24  

1896,  p.  213,  ch.  132. 
Amended  1^  Laws  1899, 
p.  106,  ch.  70   283 


1897,  p.  14,  cb.  6  267 

1807.  p.  188.  ch.  103.  I  

16  .:...77:  4fe0.  873 

1897.  p.  168.  eh.  120  612 

1897.  p.  loo.  ch.  128.  IS 

8k  4  812 
™,  i!tOsVeh.'io. 262 
1899.  p.  195.  ch.   115,  SS 

1-3   260 

1899.  p.  246,  ch.  146   870 

1001.  pp.  12,  13.  ch.  4.  Si 
33,  37.  Austin  Oity  Char- 
ter  636,  642 

1901,  pp.  14^17,  67,  ch,  4. 
AubUd  Citr  Charter  ...  636 

1901,  p.  291.  cb.  124  361 

1908,  p.  119,  ch.  94   870 


STIPUUTIONS. 

Oonsent  to  judgment  see  "Judgment,"  |  2: 

STOCK. 

Corporate  stock,  see  "GorpcwatioBS,"  |  8, 

STORES. 

E^erators  in.  m  eommoa  carcievi,  set  "Car- 
riers," S  6. 

STREET  RAILROADS. 

Appellate  jorisdictlwi  In  actloa  to  determine 

franchise  rights,  see  "Appeal  and  Error,"  S  4. 
Carriage  of  passmgers,  see  "Carriers." 
ESectioD  between  causes  of  action  against,  see 

"Pleading,"  S  7. 
BxceSBive  damages  for  personal  injuries  caused 

by  operation  <^  see  "Damages,"  |  4. 
Municipal  regulathms,  see  "Monicipal  Corpora- 

tions,^'  i  7. 

CMnion  evidence  in  action  for  Injuries  caused 
by  operation  of,  see  "Bvideoce,"  fi  9. 

Right  to  grant  franchise  pending  injunction  to 
restrain  declaratioii  of  result  of  election  on 
question  of  annexation  of  territory  to  mooid- 
pality,  see  "Injunction,"  {  2. 

Statement  of  separate  causes  ot  action  against, 
see  "Pleading/*  I  2. 

i  1.  BsteMisfciaeBt,   eomstraetioB,  mmi 
malBtsBuio*. 

Under  an  ordinance  granting  a  franchise  to  a 
street  railroad  company,  compliance  by  the 
company  with  certain  conditions  precedent  to 
the  Testing  of  rights  under  the  franchise  held 
required  within  a  reasonable  time. — ^Little  Kock 
Ry.  &  Electric  Co.  T.  City  of  North  Littie 
Rock  (Ark.)  826. 

Under  ait  ordinance  granting  a  franchise  to  a 
street  railway  company,  certain  action  by  the 
company  held  a  reasonable  and  enforceable  con- 
dition precedent  to  the  acquisition  of  any  riKhts 
under  the  franchise.— Little  Rock  Ry.  &  Elec- 
tric Co.  ▼.  City  of  North  Little  Rod  (Ark.) 
826. 

The  question  of  the  authority  to  revoke  a 
Atreet  railway  franchise  held  not  presented  by 
^e  pleadings  and  proof. — ^Little  Rock  Ry.  a 
Electric  Co.  t.  City  of  North  Little  Rock  (Ark.) 
1026. 

f  S.   Begiitlation  ud  operatlom. 

*In  an  action  against  a  street  railroad  com- 
pany for  injuries  from  a  collision  of  cor  with 
plaintiff's  vehicle,  evidence  held  to  justify  aub- 
zniasion  of  defendant's  negligence. — Hot  Springs 
St.  B.  Co.  T.  Charlton  (Ai-k.)  1006. 

*  Polai  auotet 


*A  recovery  for  injuries  to  a  traveler  by 
collision  with  a  street  car  held  not  barred 
his  contributory  negligence,  if  the  servants  in 
charge  of  the  car  could  have  avoided  the  ac- 
cident.— Louisville  Ry.  Go.  t.  Hoskini*  Adm'r 
CKy.)  1087. 

•An  instruction  In  an  action  against  a  street 
railroad  companv  for  injuries  to  a  traveler 
by  collision  held  bad.  because  diminating 
the  question  whether  uie  motorman  knew  of 
the  traveler's  pail. — ^Louisville  Ry.  Go.  v. 
Hoskins'  Adm'r  (Ky.)  1067. 

In  an  action  against  a  street  railroad  com- 

ry  for  injuries  to  a  traveler,  the  refuaal 
jgive  an  instruction  asked  the  company 
ftela  eiTor  xmiet  the  evidence. — ^LonlarlUe  By. 
Co.  T.  Hoskins'  Adm'r  (Ky.)  1087. 

An  ordinance  of  the  city  of  St.  Louis  held, 
under  St.  Louis  Scheme  and  Charter,  art.  10, 
5  1,  and  article  3,  S  26,  a  valid  exercise  of  the 
city's  police  power,  and  binding  on  a  street 
railroad  company,  without  any  acceptance  of 
the  ordinance  on  its  part — Binder  T.  Bt  Louis 
Transit  Go.  (Mo.  Sup.)  648. 

A  breach  of  an  ordinance  of  the  city  of  St. 
Louis  field  to  constitute  negligence,  for  the 
results  of  which  a  street  railroad  company  is 
liable  to  an  individual. — Sluder  v.  St  Louis 
Tranrit  Co.  <Mo.  Sup.)  648. 

A  contention  that  an  ordinance  of  the  city 
of  St  Loals  exacted  a  hleber  degree  of  care 
on  the  part  of  a  street  railroad  than  the  com- 
mon law,  and  was  void,  held  without  merit. — 
Binder  v.  St.  Louis  Transit  Co.  (Mo.  Sup.)  648. 

Occupant  of  a  carriage,  injured  in  a  collision 
with  a  street  car,  held  not  guilty  of  contribu- 
tory negligence. — Sluder  v.  St  Louis  Transit 
Co.  (Mo.  Sup.)  648. 

A  city  ordinance  providing  that  conductors 
shall  not  allow  ladles  or  children  to  leave  or 
enter  cars  while  in  motion  is  not  unreasonable 
or  void. — McHijgh  T.  St  Louis  Transit  Go. 

(Mo.  Sup.)  863. 

A  city  ordinance  providing  that  conductors 
shall  not  allow  ladies  or  children  to  leave  or 
enter  care  while  in  motion,  Aeld  a  valid  police 
regulation. — McHngh  St  Louis  Tranut  Co. 
(Mo.  Stip.)  853. 

•Though  one  may  have  been  guilty  of  con- 
tributory negligence  in  being  on  street  car 
track,  the  company  is  liable  for  any  injury,  if 
it  could  have  been  prevented  by  ordinary  care. — 
Eapp  V.  St.  Louis  Transit  Co.  (Mo.  Sup.)  865. 

*In  an  action  against  a  street  railroad  com- 
pany for  injuries  to  pJaiutitF  in  a  collision  with 
bis  vehicle,  held,  that  the  question  of  defend- 
ants negligence  was  for  the  jury: — Bapp  v.  St 
Louis  Transit  Co.  (Mo.  Supb)  SSO. 

id.  Sm  syllabns. 
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BQ  actioD  agaiost  a  street  railroad  com- 
pany for  injuries  to  plaintiff  in  a  collision  witb 
his  Tebicle,  held,  that  the  question  of  plaintiff*! 
contributory  nnlleence  wai  one  for  the  jury. — 
Rapp  T.  St.  Louis  Trandt  Co.  (Mo.  Sup.)  865. 

Is  an  action  against  a  street  railroad  for  in- 
juriea  to  plnintifT  in  a  collisioii  with  hia  Tebicle, 
certain  instructions  held  to  have  correctly  pre- 
sented the  issues. — Rapp  t.  St.  Louis  Transit 
Co.  (Mo.  Sup.)  865. 

It  la  the  duty  of  a  person  crossing  railway 
tracks  to  look  and  listen  until  he  is  safely 
across,  and  it  Is  not  sufficient  merelr  to  look 
before  going  oa  the  ti'aclc. — Koss  t.  Metropol- 
itan St.  Ry.  Co.  (Mo.  App.)  144. 

It  is  not  the  duty  of  a  motorman  operating 
a  street  car  to  stop  merely  because  he  observes 
a  pedestrian  approaching  the  track,  but  he  is 
only  required  to  stop  wnen  something  iu  the 
conduct  of  the  pedestrian  indicates  that  he  is 
unaware  of  the  presence  of  the  car  and  apt  to 
be  struck  by  It. — Ross  t.  Metropolitan  St  Ry. 
Go.  (Mo.  App.)  144. 

In  an  action  against  a  street  railroad  company 
for  injuries  to  a  pedestrian,  who  was  struck 
by  a  car,  evidence  held  to  show  [daintiff  guilty 
of  coutributoiT  negligence. — Rosa  v.  Metropol- 
itan St  Ry.  Co.  (Mo.  App.)  144. 

In  an  action  against  a  street  railroad  company 
for  injuries  to  a  pedestrian  who  was  struck 
by  a  car,  evidence  held  to  justify  submission 
to  the  jury  of  the  auestion  whether  defendant's 
motorman  observed  plaintiflfa  danger  in  time 
to  have  avoided  the  injury. — Ross  t.  Metropol- 
itan St.  Bar-  Co.  (Uo.  App.)  144. 

Question  of  contrlbatory  negligence  of  plain- 
tiff in  action  against  a  atraet  nllroad  Md  to  be 
for  the  jury.— Waechter  t.  8t  Lonia  ft  M.  R. 

R.  Go.  (Mo.  App.)  147. 

Woman,  who  was  struck  by  a  street  car, 
which  she  would  have  seen,  had  she  looked,  held 

Bllty  of  contributory  nagligencer— Waddell  t. 
ettopolitian  St  Ry.  Go.  (Mo.  App.)  765. 

Negligence  of  a  pedestrian  In  failing  to  dis- 
cover an  approaching  street  car  held  super- 
seded na  proximate  cause  by  negligence  of  the 
motorman,  who  failed  to  prevent  the  injury 
when  It  was  possible  to  no  sa — Waddefl  t. 
MetrapoliUn  St  By.  Co.  (Mo.  App.)  765. 

In  an  action  against  a  street  railroad  for  In- 
juries to  a  pedestrian,  testimony  that  the  mo- 
torman would  have  been  mobbed  held  erroneous 
and  prejudicial  to  defendant — Waddell  v.  Met- 
ropolitan St.  Ry.  Co.  (Mo.  App.)  765. 

In  an  action  against  a  street  railroad  for  in- 
juries to  a  pedestrian,  evidence  held  to  raise 
an  issue  of  fact  as  to  whether  the  motorman 
could  have  stopiwd  the  car  after  dLscovering 
plaintiff's  peril. — Waddell  v.  Metropolitan  St 
Ry.  Co.  (ifo.  App.)  765. 

In  an  action  for  injuries,  where  plaintiff  char- 
ged uetrligence  in  defendant's  permitting  its 
rails  to  be  charged  with  electricity,  causing  his 
horse  to  fall,  etc.,  an  instruction  held  erroneous 
as  not  presenting  the  Issues  involved. — San 
Antonio  Traction  Go.  t.  Yost  (Tex.  dr.  App.) 
42& 

STREETS. 

Mnnldpal  Gorporations," 

1,  2. 


See  "Highways* 
»  7.& 

Dedication,  see  "Dedication," 


SUBROGATION. 

Creditors  cannot  procure  subrogation  to  de- 
c<>i^f>il  surety's  rights  in  indemnity  mortgage  in 
a  pruceeding  to  which  the  aurety*8  heirs  or  rep- 


resentativea  art  not  parties. — Dyer  T.  Jacoway 

(Ark.)  901. 

Creditors,  aeeking  mbrogatlon  to  soretics 
rights  under  indemnity  mortgage,  Jbeld  snittr  of 
laches.— I^er  t.  Jaooway  (Ark.)  901. 

*An  indorser  on  notes  who  has  paid  only  a 
portion  of  them  cannot  claim  by  aubrogatioB 
the  right  to  participate  in  the  secnritiea  held 
for  the  payment  of  the  debt. — Bank  OC  Vmj- 
ettevUle  t.  Lorwein  (Ark.)  919. 


See  "Action." 


See  'Trocess.** 


SUIT. 


SUMMONS. 


SUNDAY. 


Liquor  sales  on  Sunday,  see  "Intoxicating 
Liquon."  Cl  8.  4. 

SUPREME  COURTS. 

See  "Ooarts,"  SS  1.  4. 

SURETYSHIP. 

See  "FHncipal  and  Surety." 

SURPLUSAGE 

In  pleading,  aee  **Pleadins,*'  1 1. 

SWAMP  UNDS. 

See  *Tvblle  Lands,"  |  L 

SWINDLING. 

See  *^alae  Pretenses." 

TAXATION. 

Payment  of  taxes  to  sustain  adverse  poasesston. 

see  "Adverse  PoasessitMir"  1 1. 
Power  of  county  to  contract  fpr  ezpenaea  of 

{lUblication  of  notice  to  nmreuaent  de- 
InquMit  taxpayers,  see  "Countlea,"  |  2, 

Loccdorspeaidl  taacn. 

See  "Highways,**  f  2;   "Munldpal  Ootpon- 

tions,"  S  9- 

Assessments  for  municipal  improvaiMnt^  ate 
"Mnnldpal  Corporations,**  i  5. 

Oeeupotfon  or  prMUge  uam. 

See  "Intoxicating  Liquors,"  {  2. 

Foreign  corporation,  see  "CorporatMDS,"  {  t. 

{  1.  Sale  ef  land  fo>  naMpaTmemt  tX 

tax. 

The  fact  that  taxes  had  been  paid  by  defend- 
ant or  his  grantors,  and  that  a  nirfeiture  of  the 
land  and  sale  for  taxes  was  void,  did  not  estop 
defendant  from  acquiring  the  void  tax  title  and 
setting  up  adverse  posseasion  thmeonder. — Car- 
penter r.  Smith  (Ark.)  976. 

The  personal  property  recdlved  by  an  assignee 
for  the  benefit  of  creditors  is  subject  to  the  un- 
paid taxes  on  the  asaignor*0  real  and  personal 
property  l>efore  the  real  estate  can  be  subjected 
thereto. — ^Phoenix  Brewing  Co^**  Aa^gnee  v. 
Central  Gonsnnwrs*  Go.  (Ky.)  1051. 

Petition  in  an  action  seeking  to  «iJoin  tht 
sale  of  pnjierty  bid  la  far  tin  state  lor  delin- 


*  Votat  annotated.  See  srllabsa* 
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quent  taxes  Jteld  fataUy  defective. — ^AJexander 
V.  And  (Ky.)  1103. 

Under  Ky.  St.  1908,  8S  3760,  4090,  an  al- 
legation that  the  tax  collector  has  certified 
certain  facts  gires  rise  to  the  presumption 
that  the  acts  certified  to  have  been  performed, 
as  well  as  all  other  acts  required  to  be  done 
to  support  them. — ^Alexander  t.  And  (Ky.) 
1103. 

Under  Kj.  Bt  1908,  t  4086,  plaintiffs,  in 
a  snit  to  enjoin  the  sale  of  land  which  had 
been  bid  In  by  the  state  for  delioqaent  taxes, 
must  tender  the  unpaid  taxes. — Alexander  f. 
Aud  (Ky.)  1103. 

Under  Civ.  Code  Prac.  |  26,  all  the  Ux- 
payers  of  a  county  held  not  entitled  to  Join 
in  a  suit  to  enjoin  on  rarions  gronnds  the 
sale  of  lands  bid  in  by  the  state  for  delinqoent 
taxes.— Alexander  t.  Aud  (Ky.)  1108. 

Under  Const.  S  171.  and  Ky.  St.  1908,  K 
4019,  4021,  4143,  failure  of  sheriff  to  levy 
upon  a  landowner  B  personalty  to  collect  taxes 
assessed  against  the  land  MM  not  to  render 
a  sale  of  land  for  taxes  inTalld. — Alexander 
T.  Aud  (Ky.)  1103. 

•Under  Gen.  Laws  1897.  p.  188,  c  103,  I  15, 
a  citation  or  notice  in  a  tax  suit  by  the  state 
against  a  nonresident  landowner,  not  comply- 
ing with  the  form  prescribed,  Aeld  insufficient 
to  support  lodgment — Garv^  T.  State  (Tex. 

{  2.   Tax  titles. 

Tax  deeds  held  not  snfllciently  certain  in  their 
descriptions  and  consequently  void. — Covington 
V.  Berry  (Ark.)  1005. 

Under  section  3,  p.  97,  Acts  18G6-67,  ex- 
onptiiv  Real  Ketate  Bank  lands  from  taxation, 
listing  of  such  lands  for  taxation  held  evi- 
dence of  the  Bale  by  the  bank's  receiver.— • 
Cracraft  v.  Meyer  (Ark.)  1027. 

Under  the  act  of  1867  exempting  lands  of  the 
Beal  Estate  Bank  from  taxation,  certain  re- 
ceivership proceedings  held  to  constitute  evl* 
dence  of  a  sale  of  certain  lands  belonging  to 
the  bank, — Cracraft  v.  Meyer  (Ark.)  1027. 

Under  Rev.  St.  1837,  c.  128,  §{  133,  134,  Acts 
July  15,  1868  (Laws  1868,  p.  62,  $  1),  and 
Klrby's  Dig.  §  4807,  a  land  commissioner's 
•deed  to  land  forfeited  for  unpaid  taxes  is  prima 
fade  evidence  of  the  taking  of  the  steps  neces- 
sary for  the  transmission  of  title. — <3racraft 
V.  Meyer  (Ark.)  1027. 

Failure  to  record  a  deed  to  certain  land  be- 
longing to  the  state  held  not  to  overcome  the 
presumption  of  sale  whidi  arises  from  the  is- 
suance of  a  subsequent  tax  deed  by  the  State 
Land  OcmimlBltHier.— Cracraft  t.  Meyer  (Ark.) 
1027. 

}  3.    Xiesaoy,  iBheritanoei  and  tnuufev 
taxes. 

Under  Shannon's  Code,  §S  724,  7SS.  one-half 
of  pereonal  property  belonging  to  &  nonresident 
decedent,  which  his  widow  elected  to  take  in 
kind  under  bis  will,  held  not  subject  to  collat 
eral  inheritance  taxation. — Memphis  Trust  Co. 
T.  Speed  (Tenn.)  321. 

An  executor  of  a  nonresident,  owning  prop* 
er^  in  Tenoesaee  which  passed  to  collateral 
legatees,  held  not  entitled  to  deduct  from  the 
amount  subject  to  collntcral  inheritance  tax 
Tennessee  debts  not  shown  to  have  been  paid 
from  auch  assets. — Memphis  Trust  Co.  T.  Speed 
(Tenn.)  821. 

TELEGRAPHS  AND  TELEPHONES. 

Municipal  regulations,  see  "Municipal  Corpora- 
tions,^' I  & 


Parol  or  •ztrinslc  eridenoa  of  telegram,  sts 
"BMdence,"  S  8. 

I  1.    Renlatloa  amd  operatloa. 

Kirby'B  Dig.  |  7946,  prescribing  a  penalty 
for  telegraph  CMopany's  failure  to  transmit  a 
message,  when  construed  with  sections  7943  and 
7944  and  Mansf.  Dig.  fi  6419,  applies  only  to 
a  willfttl  or  intentional  refusal  to  transmit  a 
message.— State  t.  Westem  Untm  Telegnipb 
Co.  (Ark.)  884. 

In  an  action  for  failure  to  deliver  a  ti«legram 
ordering  potatoes  from  the  addressee  held  pr<^>er 
to  permit  him  to  testier  that,  if  he  had  received 
the  message,  he  would  have  complied  with  the 
order. — ^Bhun  r.  Wratem  Union  Telegraph  Co. 
(Mo.  App.)  116. 

A  telegraph  company,  on  receiving  a  tele- 
gram for  persons  residing  3%  miles  fnHQ  the 
destination  station,  after  hours  when  it  had 
messengers  available,  held  not  guilty  of  negli- 
gence in  faUingto  deUrer  nutll  succeeding  day. 
— McOanl  t.  Western  Union  Telegnp£  Co. 
(Tenn.)  326. 

TENANCY  IN  COMMON. 

Homestead  rights  of  tenant  in  common,  see 
"Homestead,    S  1- 

I  1.   Matoal  riclits,  duties,  and  UablU* 
ties  of  ao-tanamts. 

A  co-tenant  cannot,  bf  buying  in  an  outstand- 
ing incumbrance,  acquire  title  as  uainst  his 
co-tenants.  —  Maiumey  t.  Nevins  ^o.  Bup.) 

731.  V-  1./ 

I  2.   RlKltts  and  liabiUtiea  of  oo-twa- 
ania  as  to  third  persons. 

Where  a  co-tenant  buys  In  an  incumbrance, 
the  other  co-tenanta  are  bound  to  contribute 
tiieir  respective  proportions  of  tiie  considera- 
tion paid. — Hahoney  v.  Nevins  (Uou  SupO  TIU. 


Of 


TENDER. 

on  reschsioB  of  salsb  tee  "Sales,* 


Soffldetusy  ct  complaint  to  show  tender  of  goods 
to  agent,  see  "Carriers,"  |  1. 

TERMS. 

Of  leasee,  see  "Landlord  and  Tenant,"  1 2. 

TESTAMENT. 

See  "WiUs." 

TESTAMENTARY  POWERS. 

Creation,  see  "WUls,"  S  8. 

THEFT. 

See  "larcenj.* 

THREATS. 

Bffect  on   admlsalbili^   of   ccmfesslons,  see 

"CMminal  Law."  {  12. 
Evidence  of  threats  by  defendant  In  prosecntion 

for  homicide,  see  "Homicide,"  i  7. 
Instructions  as  to  threats  by  deceased  against 

accused  in  trial  for  homicide  «ee  "Homiddc^" 

I  la 

TICKETS. 

For  carriage  of  passengers,  see  "Carriers,"  |  4. 


*  Point  annotated.  Soe  sjllalbna. 


Digitized  by  Google 


1222 


88  aOUTHWBSTBBN  BEPORTBB. 


TIMBER. 

See  "Loga  and  Lcwng." 

In  piles  for  use  Id  ballding  fence  u  fixture, 

see  "Fixtares." 
BemoTftl  of  as  trespau,  see  ''TreBpau,"  1 1. 

TIME. 

For  filing  bill  of  exceptions,  see  "Exceptions. 

Bill  of,"  §  2. 
For  giving  indemnitr  bond  in  action  on  lost  in- 

strnment,  gee  "Lost  Instruments." 
For  motion  to  qoash  deposition,  see  "Deposi* 

tions." 

For  payment  of  interest,  see  "Interest,"  I  2. 
For    performance   of   ooatract,    see  "Oon- 

tracts,"  8  1. 
For  rescisdon  of  sale,  see  "Sales,"  |  8. 
For  taking  appeal  or  Boing  out  writ  of  ecror, 

see  "Appeal  and  Error,"  18.  ^  „  ,  , 
Of  taking  effect  of  deed,  see  "Deeds,**  I  L 

TITLE. 

Color  of  title,  see  "Adverse  PosBession," 
Oovenante  of  title,  see  "CoTenants,"  S  !• 
Bemoval  of  cloud,  see  "Quieting  Title." 
Tax  titles,  see  "Taxation,"  §  2. 

Particular  matters  affecUng  title. 

See  "Dedication,"  8  2;  "Partition,"  {  1. 

Particular  tpecUs  of  propertu  or  riffWs. 

See  "Public  Lands,"  S  1. 

Stock  of  corporation,  see  "CJorporations,"  i  3. 

TUle  "Mceuarv  to  molntatn  jwrttouJor  oettona. 

See  "Ejectment."  <  1;  "Quieting  Title."  |  1; 
"Trespass,"  I  1. 

Titles  of  particular  actsorproceedlngt. 

Statutes,  see  "Statutes,"  {  3. 

TORTS. 

Causing  death,  see  "Death,"  »  1.  ^  .  , 
BxcemVe  damages,  see  "Damages.**  I  4. 
Measure  of  damages,  see  "Damages,*'  I  8. 

By  particular  classes  of  parties. 

See  "Moniciiml  Corporations,"  |  8. 
Agents,  see  "Principal  and  Apent,"  I  2. 
Emplo7«B,  see  "Master  and  Servant,"  %  10. 

ParttotOar  remedies/Dr  torts; 

See  "Trespass,"  %  1;  "Trover  and  OmiTmion.** 
I  2. 

Particular  torts. 

See  "Assault  and  Battery,"  1 1:  "Conspiracy," 
8  1;  "Fraud";  "Libel  and  Slander";  "Mall- 
cioua  Prosecution";  "Negligence";  "Nui- 
sance"; "Rape,"  8  8;  "TreHwas";  "TWvet 
end  ConversiOD." 

TOWNS. 

See  "Schools  and  School  Districts,**  |  1. 
Yaliditv  of  votes  cast  In  wrong  town,  see 

"Elections,"  8  1- 

TRAMPS. 

As  cause  of  fire  for  which  raOroad  waa  sued, 
see  "Ballroads,"  I  ft 


TRANSCRIPTS. 

Of  record  for  purpose  of  reriew, 
nal  Law,"  {  24. 

TRANSFER  TAX. 


see  "Crimi- 


See  "Taxation,**  |  8. 

TRANSITORY  ACTIONS. 

Action  for  wrongful  death,  see  "Death,"  1 1. 

TREATIES. 

Where  complainant  based  bis  claim  upon  the 
provisions  of  a  treaty,  it  was  not  necevary  to 
DMke  a  formal  claim  of  his  rights  under  the 
treaty.— Bhrlich  t.  Weber  (TennO  18& 

TREES. 

See  "Logs  and  Logging.** 

TRESPASS. 

Evidence  of  former  Judgment,  see  "Jodgmciit," 

8  13. 

Injuries  to  trespassers,  see  "Negligencek**  I  1: 

"Railroads,"  %\  6,  7. 
To  the  person,  see  "Assault  and  Battery.**  1 1. 

8  1.  AetioHS. 

In  an  acticKi  for  trespass  on  lands,  evidence 
considered,  and  Aeld  insufficient  to  show  that 
plaintiff  had  paid  taxes  on  the  lands  in  three 
payments  before  the  date  of  the  trespaas,  and 
after  March  18,  1899,  when  Acts  1899.  p.  177. 
No.  66,  In  rdatlon  to  pocaoopion  acaufred  by 
payment  of  taxes  under  color  of  title,  toM 
effect.— Price  v.  Oreer  (Ark.)  OSS. 

In  an  action  for  trespass  on  lands,  fccM,  that 
the  verdict  could  not  be  sustained  under  thie  evi- 
dence.- Price  v.  Oreer  (Ark.)  98S. 

In  action  for  trespass  on  land,  fceld,  that  th* 
answer  sufficiently  denied  |daintiff*B  allegatioa 
of  payment  of  taxes  on  the  land. — ^Pcibe 
Oreer  (Ark.)  985. 

*In  actions  for  trespass  on  land.  It  !■  not 

necessary  for  the  complainant  to  deraign  title, 
but  only  necessary  for  him  to  allege  that  he  is 
the  owner  or  in  possession. — ^Price  t.  Oreer 
(Ark.)  985. 

*In  an  action  for  trespass  on  Isiid,  plaintiff 
must  show  either  tide  or  possesdon,  and  mere 
color  of  title  Is  not  soffident. — ^Price  t.  <heer 
(Ark.)  986. 

*One  showing  only  a  sheriff's  deed  on  execu- 
ti<Hi  sale  held  not  to  have  titie  to  wW^ln 
trespass.— PbiUlpB  T.  BeattTrUle  Ulneial  * 
Timber  Co.  iKyT  1068. 

In  trespass  for  cutting  and  removing  timber 
from  plaintiff's  land,  evldmce  fteld  not  to 
show  plaintiff  to  be  tiie  owner  of  the  land  oa 
which  the  alleged  trespass  was  committed. — 
Cheatham  t.  Hicks  (Ky.)  1093- 

TRESPASS  TO  TRY  TITLE 

Bee  '*KJectment.** 

Between  landlord  and  traiant,  see  "Landlord 

and  Tenant,"  $  3. 
Equitable  defenses,  see  "Equity,"  I  1. 
Harmless  error,  see  "Appeal  and  Error,"  |  24. 

8  1.  Rickt  of  *etf(«  anA  Jetfeai— «. 

In  trespass  to  tnr  title,  plaintiff,  t-iaimfan  m. 
der  the  sole  hrir  of  a  former  Tender  waa  not  en* 
tided  to  recover  withoat  dlschaxcbis  tba  toh 
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dor's  lf«D  to  secure  the  purchase  money,  which 
had  neror  been  paid.— Wall  v.  Club  LanA  &  Cat- 
tle Go.  CToK.  Glv.  App.)  634. 

f  S.  Froeeadlac** 

In  trespass  to  try  title,  a  charge  to  find  for 
plaiotiff  if  defendant  failed  to  establish  the  al- 
le^tions  of  his  plea  in  reconTeatioD,  without  re- 
qairine  plaintin  to  prove  bis  right  to  posse*- 
sion,  AcM  i»<nerlr  r^oaed.^ — ^Freeman  t.  Slay 
<Tez.  CiT.  i&pO  4M. 

•  'Where  the  petition  in  trespass  to  try  title 
attacked  the  sheriff's  deed,  under  which  defend- 
ant  claimed,  as  void,  plaintiff  was  not  mtitled 
to  relief  on  a  ^winiic  that  the  deed  was  moely 
voidahle.~Temple  v.  Branch  Saw  Go.  (Tax.  Oiv. 
App.)  412. 

TRIAL. 

See  "Nw  Trial";  "Witnesaea." 

Cocstmction  of  contract  as  questioD  for  court, 
see  "CoQtracta,"  S  1. 

Hannless  error  relating  to  Instructiona,  see 
"AM>«al  and  Error,"  S  25. 

InstroctloDS  as  to  damages,  see  "Dam- 
ages," I  5. 

Instructions  as  to  negligence  of  pasaeiiger,  see 
"OirrierB,"  |  7. 

Legal  effect  of  dedication  as  question  for  conrt, 
see  "Dedication,"  §  1. 

Negligence  of  passenger  as  question  for  jnrj, 
aee^'Ctrriera,^'  fi  7. 

Objections  to  inatractions  for  purpose  <tf  rerlew, 
see  ''Criminal  Imw,"  I  22. 

Questions  relating  to  InBtmctions  presented  for 
review,  see  "Appeal  and  Error,"  I  12. 

Trial  of  right  to  pn^erty  levied  on,  see  "At- 
tachment," f  2. 

l^rooeedingt  incident  to  trloU. 

See  "Continuance." 

Gotrr  of  judgment  after  trial  of  isanea,  see 

"Judgment,'*^  J  4. 
Place  of  trial,  see  "Venue,"  J  1. 
Right  to  trial  by  jury,  see  "Jury,"  i  1. 
Summoning  and  invMmeling  Jury,  aae  '  Jury," 

i  2. 

Trial  of  partieuiat  eMl  acttona  or  prooMdlng$. 

See  "Cancellation  of  InatmmentB";  "Con- 
spiracy," S  1;  "Libel  and  Slander,"  {  8; 
"Malicious  Prosecution,"  8  3;  "Negligence." 
I  4;  •rftespasa  to  Try  Title,"  |  2;^*CroTer 
and  Conversion,"  S  2. 

Against  building  and  loan  association  tor  negll- 
eeiice  of  contractor,  see  "Building  and  Loan 
AsBodations." 

Against  carrier  for  foilnre  to  funUsli  can,  eee 
"Oirriers."  f  1. 

Condemnation  proceedings,  see  "Ehnlnent  Do- 
main." 9  2. 

Election  contest  see  "Elections,"  f  3. 

For  accounting  by  broker,  see  "Brokers,"  I  2. 

For  breach  of  contract,  see  "Oontracta,"  S  S- 

For  breach  of  contract  to  transport  passenger, 
see  "Carriers,"  S  B. 

For  breach  of  warranty  of  goods  sold,  see 
"Seles."  I  7. 

For  causing  death,  see  "Death,"  ^  1. 

For  compensation  of  broker,  see  "Brokers,"  S  4. 

For  delay '  in  shipment  by  carrier,  see  "Car- 
riers," S  1. 

For  injuries  from  fires  caused  by  operation  of 
railroad,  see  "Railroads,"  %  fl. 

For  Injuries  to  live  stock  hy  carrier,  tee  "Car- 
riers," fi  2. 

For  injuries  to  live  stock  from  operation  of 

railroads,  see  "Railroads,"  i  8. 
For  loss  ot  cargo,  see  "Shipping,"  i  1. 
For  personal  injnries,  see   "Carriers,"  fi  6; 

"Haftsr  and  Servant,"  S  9;  "Muuicipal 


CorjMDn^n^"^!  8;  "Railroads,"  (  6;  "Street 

For  wrongful  death,  see  "Death,"  f  1. 
On  hill  or  note,  see  "BiUs  and  Notes,"  J  6. 
On  insurance  policy,  see  "Insurance,"  {  7, 
Probate  proceedings,  see  "Wills,"  {  2. 
Suits  to  set  aside  fraudulent  conveyances,  see 

"Fraudulent  Conveyances,"  (  2, 
^ewasB  to  trr  tiue  to  real  property,  aee 

^rneapan  to  Ttj  Title." 

Trial  of  criminiil  proaecutiona. 

See  "Assault  and  Battery,"  S  2;  "Burglary," 
f  1;    "Criminal  Law."   88   14-18;  "False 
Pretenses";   "Homicide,"  8  10;  "Larceny,"- 
8  2;  "Perjury,"  8  2;  "Rape,"  {  2;  "Seduc- 
tion," I  1. 

For  establishins  lottery,  see  "Lotteries,"  |  I. 
For  offense  agamat  liquor  lawa,  see  "Intozleat- 
Ing. Liquors,"  {  4. 

I  1.    Oourae  anA  eoBdvet  of  trial  in  saa- 

eraL 

In  an  action  for  injuries,  a  statement  by  the 
court  in  the  presence  of  the  jury,  in  ruling  on 
an  objection  to  the  examination  of  a  jur<»  aa 
to  his  qualifications  in  the  presence  of  the  en- 
tire panel,  held  not  error. — ^Alttcander  t<  He- 
Gaffey  (Tex.  Civ.  App.)  4152. 

I  S.    Reoeptioii  of  eTidanoo. 

Under  Kirby's  Dig.  89  2743,  3190,  exceptions 
to  depositions  and  documentary  evidence  are  to 
be  determined  before  final  submission. — Boyn- 
ton  V.  Ashabraner  <Ark.)  1011. 

Where  a  question  is  proper,  hut  the  answer 
is  improper  and  prejudicial,  an  objection  im- 
mediately following  the  answer  is  timely. — 
Waddell  r.  Metropolitan  St.  Ry.  Ca  (Mo.  App.) 
763. 

Objection  to  Impropn  answer  to  proper  qnee- 
tion  Tteld  to  have  fulfilled  the  purpose  of  a  mo- 
tion to  strike.— Waddell  v.  Metropolitan  St. 
By.  Co.  (Mo.  App.)  763. 

Where  It  appeared  on  the  examination  of  a 
witness  for  plaintiff  in  rebuttal  ttiat  if  the  ex- 
amination were  allowed  to  proceed  the  court 
would  again  have  to  go  at  large  into  testimony 
in  chief,  it  was  proper  to  refuse  to  pamft 
the  examination  to  so  proceed. — Union  Hy.  Co. 
V.  Hunton  (Tenn.)  182. 

In  an  action  against  semal  defendants  to 

recover  property  transferred  by  a  bankrupt  In 
fraud  of  his  creditors,  certain  testimony,  ad- 
mitted by  agreement  between  the  plaintiff  and 
certain  of  the  defendanta,  held  not  harmful  to 
other  defendant*. — Horstman  t.  little  (Tex. 
Civ.  App.)  286. 

Evidence  of  false  statements  of  vendor,  ad- 
mitted on  a  claim  by  the  purchaser  for  dam- 
ages, held  to  be  excluded,  where  the  case,  when 
developed,  shows  the  purchaser  was  not  war^ 
ranted  In  relying  on  them,  or  did  not  rely  on 
tliem. — Oneal  v.  Weisman  (Tex.  CIt.  App.) 
290. 

An  offer  of  competent  evidence  sufficient  to 
establish  plaintiff's  case  should  not  be  excluded, 
because  made  after  plaintiff  has  rested.— Pitta- 
burg  Plate  Glass  Go.  t.  Boquemore  (Tex.  Civ. 
App.)  448. 

8  3'    AvcmmeBts  kbA  eoMdnot  of  oowmoL 

Argument  of  counsel,  unsupported  by  the  evi- 
dence and  derogatory  to  the  opposite  party,  held 
to  constitute  reveruble  error. — English  v.  An- 
derson (Ark.)  S88. 

On  an  issue  as  to  whether  an  alteration  had 
been  made  in  a  written  contract,  held  not  error 
for  counsel  to  have  called  the  jury's  attention 
to  the  fact  that  the  contract  was  in  several 
handwritings. — Harrison  t.  Lakenan  (Mo.  Sup.) 
53. 
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Where  no  objection  was  made  to  tiie  allow- 
ance of  time  for  argument,  and  plaintiff's  coan- 
ael  at^ed  for  85  minutes  of  the  hoar  allowed 
him,  he  cannot  complain  that  the  time  was  not 

gual^  distributed.— Ray  t.  Peooa  &  N.  T.  By. 
I.  (Tex.  Civ.  App.)  466. 

Bales  for  the  District  Courts  89  (S7  S.  W. 
xxlil)  held  violated  by  an  argument  of  plaintiff's 
coansel  which  appealed  to  the  jury  on  consid- 
eratione  other  tlwin  the  merits  of  the  case. — St. 
Louis  Sonthwestero  Ry.  Co.  of  Texas  t.  Boyd 
(Tex.  Civ.  App.)  509. 

Rules  for  the  District  Courts  39  (6T  S.  W. 
xxiii)  hetd  violated  by  an  ailment  of  plaintiff's 
counsel  wtich  appealed  to  the  self-interest  of 
the  jury.— St.  Louis  Southwestern  Ry.  Co.  of 
Texas  v.  Boyd  (Tex.  Civ.  App.)  509. 

Argument  of  counsel  that  the  jury  should  err. 
It  at  all,  in  giving  excessive  damages  for  per- 
sonal injuries,  as  tnls  could  be  cored  on  appeal, 
htU  improper.— Missouri.  E.  ft  T.  Bj.  Co.  at 
Texas  v.  Neablt  (Tex.  dr.  App.)  803, 

I  4.    Taking  emse  or  qnestloii  from  inxy. 

In  an  action  on  an  insurance  policy,  where  the 
evidence  as  to  value  is  uncontradicted,  the  ques- 
tion'''o{  value  need  not  be  submitted  to  the 
— American  Ont  Ins.  Ca  t.  Noe  (Ark.)  6^ 

Where  there  was  substantial  evidence  Intro- 
duced by  plaintiff  to  establish  the  alles^tions 
of  the  petition,  a  demurrer  to  the  evidence  was 
groper^  overruled. — Harrison  v.  Lakenan  (Mo. 

The  question  whether  a  child  was  an!  juris  is, 
when  the  evidence  is  all  one  way,  a  question  for 
the  court;  otherwise,  for  ttte  jury. — Holmea  t. 
Missouri  Pac.  By.  Co.  (Mo.  Sop.)  623. 

In  considering  whether  a  party  is  entitled  to 
recover,  all  the  evidence  of  both  parties  most 
lie  reviewed,  and,  if  there  is  any  substantial 
testimony  in  support  of  bis  case,  it  must  be 
submitted  to  the  fury. — Fields  v.  Missouri  Ptc. 
Ry.  Co.  (Mo.  App.)  134. 

Though  there  be  slight  testimony,  yet  if  its 
prrfbatlvo  force  be  so  weak  that  it  only  raises 
a  mere  surmise  or  suspicioii  of  the  existence 
of  the  facts  sought  to  be  established,  the  court 
should  instruct  a  verdict. — Wills  v.  Central  Ice 
&  Cold  Storage  Go.  (Tex.  Civ.  App.)  265. 

t  5*    XastnwtloBa  to  Jnrr— Prorlmie  of 
eovrt  mmd  Jury  In  general. 

In  an  action  against  a  railroad  for  wrongful 
death,  certain  Instructions  held  not  erroneous 
as  an  expression  of  the  court's  opinion  on  the 
evidence. — St.  Louis,  I.  M.  &  S.  By.  Oo.  v. 
HItt  (Ark.)  908,  990. 

In  an  action  on  a  contract  on  which  de- 
fendants pleaded  frand,  InstractionB  on  that 
^^ect  held  correct. — Craft  v.  Barron  (Ky.) 

Tn  proceedings  to  condemn  land  for  a  railroad 
rigfa|  of  way,  an  iDstruction  held  error,  as  as- 
sunung  that  the  construction  of  a  proposed  depot 
and  switches  constituted  a  special  ben^t  to  de- 
fendant's land. — Kirby  v.  Panhau^e  &  Q.  By. 
Co.  (Tex.  Civ.  App.)  281. 

It  is  not  error  to  assume  In  the  charge  facts 
established  by  uncontroverted  evidence. — 
Northern  Texas  Traction  Oo.  r.  YaXm  (Tex. 
Civ.  App.)  283. 

In  an  action  against  a  carrier  for  damages  to 
a  shipment  of  cattle,  an  instruction  held  prop- 
erty  refused  as  being  on  the  weight  of  evidence. 
— Texas  GenL  By.  Co.  v.  Miller  (T^  CKv. 
App.)  499. 

I  e.   NeoessltT  and  anbjeot-matter. 

An  Instruction  that  the  jury,  in  determining 
the  credibility  of  testlmoDy,  might  consider 


the  character  of  any  witness,  Md  proper.'— 
Harrison  v.  Lakenan  (Mo.  Sup.)  53. 

Where  the  testimony  of  a  witness  is  wholly 
discredited,  a  charge  that  the  jury  mar  nject 
the  testimony  of  any  witness  whom  th^  bdiete 
has  willfully  sworn  falsely,  etc,  ia  proper.— 
Fields  T.  Bllssoori  Pac.  By.  Go.  (Ifo.  AnO 
134. 

An  inatrnction.  in  action  for  slander,  antliar- 
izin^  the  jury,  in  making  up  their  TCrdicC,  tn 
consider  the  facts  and  circumstances  admitted 
in  evidence  as  produced  by  both  parties,  heU 
error.— Crimea  v.  Thorp  (Ma  App.)  638. 


8  7.  Form,    vefniiltM,  nad 

eleaey. 

An  instruction  held  bad  for  giving  j^tam- 
nence  to  certain  evidence. — Louisville  Ry.  Co. 
V.  HoBkins'  Adm'r  (Ky.)  1087. 

S  8.    AppUeaMIity  to  pleadlmKB 

•vldeneo. 

A  charge  requested,  which  is  not  Justifted  Ij 
the  evidence,  is  properly  refused. — Haxtoa  v. 
Kansas  City  (Mo.  Sup.)  714. 

In  an  action  on  a  note,  an  instruction  held 
erroneous  as  excluding  a  good  defense. — City 
of  Cleburne  v.  Oatta  Fercha  &  Bubber  Mfg. 
Co.  (Tex.  Civ.  App.)  300. 

In  an  action  for  Injuries  to  plaintiff's  wm.  an 
bistroetion  that  if,  at  the  time  of  his  injuries, 
he  was  performing  work  outside  the  scope  of 
ids  onploym^t,  he  assumed  the  risk,  heU  error. 
—Wood  v.  Texas  Cotton  Product  Co.  (Tex.  CSr. 
App.)  406. 

It  la  not  error  to  refuse  a  requested  dutrge 
wtthdmwing  from  the  jury  an  essential  element 
of  an  oral  contract  supported  by  the  ertdenee 
of  a  party.— Texas  Cent  By.  Oo.  t.  Miller 
(Tex.  Civ.  App.)  409. 

I  0.    —  Requests  or  prayers. 

In  an  action  for  damages  for  breach  of  con- 
tract, the  request  of  an  Incorrect  instmctioo 
on  the  measure  of  damages  ikeld  snffidCTt  to 
require  the  court  to  give  a  proper  inatmctiim 
on  that  pohit— Nicola  Bros.  Go.  t.  Hnrst  (Ky.) 
1081. 

In  an  actlcsi  for  Injnries,  an  instruction  on 
damages  held  not  objectionable. — Smith  v.  For- 
dyce  (Mo.  Sup.)  679. 

Where  defendant,  In  an  action  for  injuries 
to  a  servant,  desires  to  have  the  question  at 
assumption  of  risk  submitted  to  the  jury,  it  Is 
his  duty  to  pray  an  instruction  to  that  effect. — 
Smith  V.  Fordyce  (Mo.  Sup.)  679. 

A  charge  requested,  which  Is  covered  by  tbe 
Instructions  given,  Is  propei^  givn. — Haxtoa 
V.  Kansas  Ctly  (Mo.  Snpl)  714. 

Omisuon  in  a  diarge  held  not  to  be  com- 
plained of  by  one  asking  a  special  charge  in 
effect  like  it.— Oneal  v.  Weisman  (Tex.  CIt. 
App.)  280. 

Where  a  diarge  was  correct  as  far  as  It  wen^ 
plaintiff  conld  not  avail  himself  of  an  error  of 
omistfon  therein  without  having  reouested  a 
charge  to  supply  it. — Freeman  t.  Slay  (Tex. 
Civ.  App.)  40i. 

There  Is  no  error  in  reusing  to  five  a  special 
charge,  where  the  issue  to  which  It  relates  was 

fully  covered  by  the  general  charge  and  another 
special  charge  given  at  the  same  party's  re- 
quest— ^Parlfn  &  Orendorfl  Co.  v.  Vawter  (Tex. 
Civ.  App.)  407. 

In  an  action  for  Injuries,  an  Instruction, 
though  defective,  held  sufficient  to  direct  the 
courf  s  attention  to  the  matter,  making  it  In- 
cumbent to  chaige  in  reference  thereto. — Bay 
V.  Pecos  &  N.  T.  By.  Co.  (Tex.  Civ.  AppJ  4M. 


FotBt  annotated.  See  syllaibu. 


Digitized  by  Google 


INDEX. 


1225 


It  i>  not  error  to  refuse  m  requested  liutmc- 
tlon  corered  bjr  the  histnictiona  tAwn  br  the 
court. — International  &  G.  N.  R  Co.  v.  Qtorer 
(Tex.  OIt.  App.)  616. 

Where  a  diarse  given  at  a  party's  request  em- 
braces the  snDst&nce  of  another  requested 
charxe,  the  party  cannot  complain  of  the  refusal 
to  give  the  latter  charge. — International  &  G. 
N.  R.  Co.  V.  Glover  (Tex.  Civ.  App.)  515. 

f  IOl  Objeetioas  and  exeeptioBa. 

The  apparent  assumption  of  a  fact  by  an  In- 
struction, being  a  defect  of  form,  held  to  call 
for  a  special  exception. — McElvaney  v.  Smith 
(Ark.)  S^l. 

§11.  —  OoHStnotioB  tmA  opesfttlom. 

In  an  action  for  injuries  to  a  servant,  instruc- 
tion MeU  in  conflict  with,  and  not  to  cure  the 
error  in,  oth«r  instructions. — Grarsou-UcLeod 
lAmber  Go.  v.  Ciarter  (Ark.)  S97. 

In  an  action  for  injuries  at  a  crossing,  error 
in  an  instruction  held  not  cured  by  other  In- 
structions.— St  liOiiis,  I.  M.  &  S.  By.  Oo.  v. 
Hltt  (Ark.)  911.  990. 

An  erroneous  iustruction  Is  not  cured  by 
subsequent  correct  ones,  which  do  not  refer  to 
it  or  in  terms  attempt  to  modify  it — City  of 
Cleburne  v.  Gutta  Percha  &  Bubber  Mfg.  Co. 
(Tex.  Civ.  App.)  300. 

A  charge  most  be  read  as  a  whole  to  deter- 
mine whether  it  is  on  the  weight  of  the  evidence 
or  confosing. — ^Missouri,  K.  &  T.  Ry.  Go.  of 
Texas  t.  Oriswell  (Tex.  Civ.  App.)  87S. 

In  an  action  against  a  carrier  for  death  of 
plaintifTs  wife  from  its  negligence  and  that  of 
another  carrier,  an  instruction  held  erroneous, 
as  excluding  liability  for  negligence  of  the  lat- 
ter.—Hardin  T.  St  Louia  SonthwestMiL  By.  Go. 
of  Texas  (Tex.  Giv.  App.)  440. 

In  an  action  for  injuries  to  an  inexperienced 
servant,  an  instruction  limiting  the  master's 
duty  to  instmct  to  latent  dangers  held  cured  by 
Butoequent  instmctiMi. — ^Wood  Texas  Cotton 
Product  Co.  (Tex.  Civ.  Ai^.)  4Se. 

It  is  not  proper  to  predicate  error  on  a  por- 
tion of  a  paragraph  in  a  charge,  and  sever  it 
from  the  preceding  part  of  the  paragrwh.^ — 
Texas  C«nt.  Br.  Co.  t.  MIUh-  (Tax.  Giv.  App.) 

499. 

fl£.  Verdlet. 

A  special  verdict  In  a  suit  to  determine  the 
existence  of  a  lien  held  sufficient  basis  for  a 
judgment  declaring  a  lien  on  the  property  for 
which  the  note  in  controversy  was  given. — • 
Featherstone  v.  Brown  (Tex.  Giv.  App.)  470. 

f  IS.  Waiver  ud  eoneetlam  impa- 
lavltiM  Mid  OTMMa 

Where  plaintiff  alleges  that  she  boarded  a  car 

for  the  purpose  of  becoming  a  passenger,  de- 
fendant cannot  complain,  after  verdict  of  in- 
structions submitting  to  the  jury  to  find  wheth- 
er she  was  a  passenger.— -Coram  t.  Metropolitan 
St  By.  Go.  (Mo.  App.)  148. 

TRIAL  OF  RIGHT  OF  PROPERTY. 

Sm  "Attachment,"  f  2. 

TROVER  AND  CONVERSION. 

R  !•   Aota  ooostitiitinK  immtiium  amd 
llAlilUtjr  tkentor. 
Demand  and  refusal  are  flridenm  vt  conver- 
nion. — Newman  t.  Mercantile  Trust  Go.  (Mo. 

Sup.)  6. 

I  2.  Aotlons. 

In  order  to  maintain  trover  for  shares  of 
atock,  plaintifE  must  have  been  the  owner  of 


the  shares  and  entitled  to  their  possession  at 
the  time  of  the  alleced  eonTersion. — ^Newman  t. 
Mwcantilo  Tnut       (Mo.  8iq».)  & 

In  an  action  for  tlie  conversion  of  com, 
stmctlons  on  damage  held  not  erroneous. — Hanip 
way  V.  Wiseman  (Tex.  Giv.  App.)  487. 

TRUST  COMPANIES. 

See  "OoEporations,"  f  8L 

TRUSTS. 

Charitable  trusts,  see  "Gharitlei.'* 
Combinations  to  monoptdis*  trad%  M  *Vo< 

nopolies,"  fi  1. 

Conveyances  In  trust  for  creditor!,  see  "As- 
signments for  Benefit  of  Creditors." 

Sbtoppel  to  assert  invalidity  of  trust  deed,  »»■ 
cuted  by  corporation,  see  "Corporations,"  S  2. 

Secret  trusts,  see  "Fraudulent  C)onveyan- 
ces,"  S  1. 

Trust  deedi^  see  "(Siattel  Mortgages";  **Moit- 
gages." 

S  1.   CrMtlom,  existenoe,  And  Talldity. 

Though  a  constructive  trust  may  be  proved 
by  parol,  the  evidence  is  insufficient,  unless  "It  is 
full,  clear,  and  convincing." — ^Tillar  r.  Henry 
(Ark.)  573. 

Evidence  held  Insufficient  to  establUi  a  ccm- 
stntctive  trust  of  land  pnidiased  at  a  foredo- 
sure  sale.— Tlllar  t.  Henry  (Ark.)  678. 

A  mere  preponderance  of  parol  proof  Aetd  in- 
sufficient to  set  aside  a  deed  for  fraud  and  ee- 
tablish  a  resulting  trust— Mt^utt  v.  McNntt 
(Ark.)  589. 

Evidence  held  Insnffldent  to  sustain  a  decree 
setting  aride  a  deed  and  establishing  a  resnlt- 
^  trust  for  fraud.— McNutt  t.  McNott  (Ark.) 

*(jon9tmctive  trusts  resting  in  parol  must  ho 
establiRhed  by  clear  and  satisfactory  evidence. 
—Crosby  v.  Henry  (Ark.)  949. 

In  a  suit  to  procure  the  declaration  of  a  re- 
sulting trust,  evidence  Add  to  suiwort  a  finding 
that  defendant  bought  the  property  as  truBtee 
for  plaintiff,  and  plainUfC  paid  for  it — Grosby 
T.  Henry  (irk.)  049. 

'Payment  of  price  by  one  for  land  bought  by 
another,  who  orally  agreed  to  hold  it  for  the 
former,  held  to  raise  a  resulting  trust  notwith- 
standing tlw  statttto  of  frauds.— Grosby  t. 
Henry  (Ark.)  049. 

On  an  Issue  as  to  whether  a  father.  In  whose 
name  title  to  property  was  taken,  or  his  daugh- 
tet,  was  the  actual  pordiaser  of  tlie  property, 
evidence  held  to  support  a  finding  of  nie  chan- 
cellor that  the  father  was  the  purchaser.— 
Bendy  v.  Mudford  (Ark.)  999. 

A  deed  held  not  to  create  a  spendthrift  trust. 
— Kessner  v.  Phillips  (Mo.  Sup.)  66. 

Spendthrift  truste  are  recognized  In  Ifissouri. 
—Kessner  T.  Phillips  (Mo.  Sup.)  66. 

In  a  suit  by  heirs  to  declare  and  establish  a 
resulting  trust  in  land,  the  evidence  considered, 
and  held  to  show  that  defendant  purchased  the 
land  partly  with  money  furnished  by  plaintiETs 
intestate,  taking  the  title  In  his  own  name,  and 
that  intestate  had,  and  died  with,  an  interest 
therein  corresponding  to  the  amount  of  her 
payment. — Stevenson  v.  Smith  (Mo.  Sup.)  86. 

Where  only  a  part  of  the  purchase  money  is 
fnmi^ed  by  the  beneficiary,  a  resulting  trust 
will  be  decUred  for  a  proportionate  share  of 
the  land  bought—Stevenson  r.  Smith  (Mo. 
Sup.)  86. 

In  order  to  constitute  a  direct  trust,  no  par- 
ticular words  are  neceMaiy;  bat  then  mnst 
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be  a  conveyance,  a  fond,  and  a  beneficiary. — 
aty  of  Austin  v.  CahiU  fTex.  Sup.)  542. 

In  a  suit  by  the  heir  of  one  of  the  payees  of 
the  i»riDcipal  of  notea  for  partition  thereof,  i>a- 
rol  evidence  held  admissiole  to  show  that  the 
payees  of  the  principal  held  the  saise  in  trust 
tot  their  mother  dnrinc  her  life. — Jones  T.  Day 
(Tex.  av.  App.)  424. 

I  2.  ManaKeneat  and  disposal  of  trul 
property. 

Where  a  husband,  with  bis  wife's  knowledge 
and  consent  and  in  her  presence,  entered  into 
a  contract  for  the  construction  of  buildings  on 
her  land,  be  was  a  trustee,  and  entitled  to  sue 
in  his  own  name  for  breach  of  the  contract, 
under  Rev.  St.  1899,  I  54L— Simons  t.  Witt- 
mann  (Mo.  App.)  791. 

I  3.    Estahlisluneiit  Md  enforoeaiaBt  «f 
trvst. 

Ky.  St.  1903,  {  2353.  held  not  to  affect  the 
doctrine  that  equltr  follows  a  fund  and  compels 
a  'restitution  aa  lone  as  it  can  be  identified. — 
Board  of  Tmsteee  of  Fordsvllle  v.  Postel  (Ky.) 
1065. 

Holders  of  school  district  bonds,  void  under 

Const.  {  157,  held  entitled  to  follow  the  proceeds 
of  sale  and  compel  a  restitution. — Board  of 
Trustees  of  Fordsvllle  v.  Postel  (Ey.)  1066. 

UNDERTAKINGS. 

Bee  "Bonds." 

UNDUE  INFLUENCE. 

Frocnrfaiv  making  of  vlU.  see  "Wills."  f  1. 

UNILATERAL  CONTRACTS. 

Of  sale,  see  "Sales,"  |  2. 

UNITED  STATES. 

Cittaens,  see  "Citizens." 

Courts,  see  "Bemoval  of  OaoMS. 

Indians,  see  "iDdlana" 

Public  landSh  see  "Public  Lands,"  1 1. 

USURY. 

In  contract  of  national  bank,  see  "Banks  and 
Banking,"  f  2. 

VACATION. 

Vacaiing  particular  prooeeMngt* 

9ee  "Judgmeiit,"  gS  3,  6. 
Partition  sale,  see  "Partition,"  |  1. 
Bale  on  execution,  see  "Bsecntlon,"  |  4. 

VALUE. 

Evidence  as  to  valne,  see  "Damages,**  f  6. 

Hearsay  evidence  of,  see  "EJvidence,"  {  6. 
Limits  of  jurisdiction,  aee  "Appeal  and  Er- 
ror," I  1. 

BepgresentatlMiB  as  to  TaloA  of  property  sold, 
see  "Sales,"  {  1. 

VARIANCE 

Between  ideadioR  and  proof  in  criminal  prosecu- 
tions, see  "Indictment  and  Infonnatten,"  |  8. 

VENDOR  AND  PURCHASER. 

Sea  "Brokers**;  *'I>cedi^*'  {  1;  "Sales.** 


Purchasers  at  salt  on  execntion.  see  ''Bze- 
cation."  i  4. 

Questions  pree»ited  for  reriew  in  salt  to  fore- 
close vendor's  lien,  see  "Appeal  and  Br- 

ror,"  {  2. 

Requirements  of  statato  of  fraads,  see  "Frauds. 
Statnte  of,"  }  2. 


Spedfic  performance  of  contract;  seo  '^Mdflc 

Performance." 

S  1.   Beqwlaitea  and  Talldltr  ut  OMttraet. 

Contract  for  purchase  of  land  Md  valid.— 
Morris  V.  Oreen  (Ark.)  566. 

Statement  of  a  vendor  as  to  fertility  of  land 
held  one  of  tact,  which  under  cbcumstances 
warrantins  it  may  be  relied  on  by  the  por- 
^ser.— Oneal  t.  Walaman  (Tex.  Civ.  A»i 

I  ^  PavfOrataaoo  of  eoatraet. 

Where  an  agreement  secured  is  simply  one 
for  the  payment  of  money,  a  forfeiture  incnr- 
red  by  its  nonperformance  wiU  be  relieved 
against  on  payment  of  the  debt,  interest;  and 
costs.— Morris  v.  Green  (Ark.)  666. 

Vendor  under  contract  for  purchase  of  land 
iield  estopped  from  insisting  on  lettw  of  coo- 
tract— Morris  v.  Oreen  (Aft.)  565. 

*A  purchaser  held  liable  for  interest  on  the 
price  from  the  day  he  received  actual  possenioo 
of  the  land.— Swell  &  Smitti  v.  Jackaoa's 
Adm'r  (Ky.)  1047.  1185. 

I  3.    Biehta  amd  llaliUliles  of  yartUa. 

The  reduction  in  the  purchase  price  in  a  imr- 
chase  from  the  vendor  by  an  heir  of  the  de- 
ceased original  purchaser  from  the  pnrdiase 
price  agreed  to  be  paid  by  him,  held  to  inure  to 
the  benefit  of  the  other  heirs  ot  the  original  por- 
cbaser.— Tlllar  v.  Clayton  (Ark.)  972. 

I  4.   Heaiodles  of  TOadov. 

*A  purchaser,  taking  possessk>n  of  land  under 
a  verbal  contract  of  purchase,  has  die  burden 
of  proving  payment  of  the  purdiaae  price  In 
an  action  to  foreclose  the  ▼enomr's  Uesk — nUar 

V.  Clayton  (AA.)  972. 

*Neither  a  purduser  taking  pooscaslon 
laud  under  a  verbal  contract  of  porchaae  nor 
his  heirs  can  dispute  the  title  while  the  par- 
chase  money  remains  uncnid,  when  sued  to  fore- 
close the  vendor's  li^— TiUar  v.  ClaytoB  (Ark.) 
VIZ 

A  vendor,  in  order  to  secure  a  decree  fore- 
closing his  vendor's  lien,  held  required  to  make 
a  proper  deed.— Tillar  v.  CSaytMi  fAriL)  972. 

In  an  action  on  a  note  given  fOr  the  price 
of  land,  the  answer  held  merely  a  denial  thit 
plaintiff  bad  made  defendant  a  good  title, 
and  not  to  a  denial  that  he  had  accepted  a 
warranty  deed. — Fitapatrick  t.  mnceat  (Ky.t 
1078. 

Grantee,  who  assumed  vendor'a  lien  notes. 
held  not  entitled  to  judgment  in  trespass  to  try 
title  as  against  the  bolder  of  the  notes  withoot 
paying  tbe  same^ — Diflle  r.  Thompaon  CTa. 
Civ.  App.)  381. 

Holder  of  vendor's  lien  notes,  to  sriuMO  Or 
land  was  conveyed  by  tbe  makw,  Add  entitled 

to  the  payment  of  such  notes  before  his  su- 
perior right  to  the  land  could  vest  in  a  grantee 
who  assumed  the  aame. — ^Diffie  v.  Twiapaoo 
(Tex.  CIt.  App.)  381. 

Superior  title  to  land  conveyed  by  deed  it- 
mains  in  the  grantor  until  the  diadufe  at  in- 
cumbrances reserved  by  the  deodr— Difle  v. 
Thompson  fTex.  OIt.  App.)  SSL 
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One  who  forecloses  ft  T.padoi's  lioi  hM  to 

fDssesfl  onlj  such  ri^te  as  the  jadgmeot  riyes 
im.— Wall  T.  Olab  lAod  *  Cattle  Oew  (Tex. 
OiT.  App.)  58^ 

VENUE. 

Qhange  ot  as  aifecting  Antj  of  cleA  to  tnninilt 

record,  see  "Clerks  ol  Courts." 
%itemeDt  of  ia  iofonnation,  see  'Indlctmeiit 

and  Information,"  {  1. 

OTparMouIar  aoMofw  or  praoesdtnoi^ 

Against  carrier,  see  "Carriers,"  S  1. 

Oiminal  prosecntionfl,  see  "Criminal  Law,"  |  4. 

For  caosing  death,  see  "Death,"  S  !• 

I  1.  Chance  of  Tenne  or  plaea  of  trial. 

Anjr  objection  to  change  of  venae  from  cir- 
cuit court  of  Jackson  county,  under  Bev.  St 
1898,  I  822,  A«M  waived.— Haxton  t.  Evanses 
City  {UoTSnp.)  714. 

VERDICT. 

Directing  verdict  la  dvil  actions,  see  "Trial,"  S  4. 
In  civil  actions,  aee  "Trial."  |  12. 
In     criminal    iroBeeutiona,    see  'TMmlnal 
Law,"  1 15. 

Review  on  appeal  or  writ  of  error,  aee  "Ap- 

peal  and  Error,"  {21.  » 
Sectinf  aside,  aee  "New  Trial,"  1 1> 

VERIFICATION. 

Of  affidavit  for  oontlnoance^  see  **Oontinaance>" 
Of  information,  see  "Indictment  and  Informa- 
tion," S  1. 
Of  pleading,  aee  ''Pleading,"  SS  6,  & 

VICE  PRINCIPALS. 

See  "Master  and  Servant."  |  6. 

VILLAGES. 

Sea  •^Bcho(^  and  Sdiool  DiatrletB,"  |  L  . 

VIS  MAJOR. 

Ai  affecting  UablHtr  9t  eairiw,  ae*  *^ar- 
rlersi"  1 1. 


VOTERS. 


See  "Elections.'* 


WAGES. 

Bee  'fUaiter  and  Sbrnuit.*'  I  3; 


WAIVER. 

Bee  "Estoppel." 
Of  liability  as  indorser  of 
"BiUs  and  Notes,"  fi  4. 


un  or  note,  see 


Of  dbfecttona  to  paarUeular  act*  or  prooesdlnga. 

See  "Pleading,"  |  8;  "Trial."  {  18. 
Change  of  venne^  see  "Venne,"  |  1. 

Of  ripMt  or  remedies: 

See  "Homeetead,"  %  6;  "Insurance^"  I  % 
Of  breach  of  warranty  m  s^  of  goods,  see 

"Sales,"  i  0. 
Of  condition  in  railroad  ticket,  see  "Car* 

riers,"  I  6. 

Of  tender  of  cattle  by  connecting  carrier,  see 
"Oatriera,"  I  2. 


WARDS. 

Bee  "Onardlan  and  Ward.** 

WARRANT. 

Ooontj  wairaBts,  see  "Oonntiea."  f  S. 

WARRANTY. 

Eridence  of  damages  for  breach,  see  "Dam- 
ages," i  5. 
On  sale  of  goods,  see  "Sales,"  SS  1.  5.  7. 

WATERS  AND  WATER  COURSES. 

I  1.  Natural  water  ooncses. 

Where  a  deed  described  the  land  conveyed  as 
a  certain  namber  of  acres  off  from  one  side  of 
a  government  subdivision,  the  purchaser  was 
not  entitled  to  accretions  lying  between  the 
land  deecribed  and  a  river. — ^Perry  t.  Sadler 
(Ark.)  832. 

Where  defendant  contracted  to  convey  to 
plaintiff  a  certain  named  tract  of  land,  con- 
taining a  certain  number  of  acres  more  or  less 
and  boonded  on  one  aide  by  a  river,  plaintiff 
Aeld  to  take  title  to  acetetions. — Perry  v.  Sad- 
ler (Ark.)  832. 

i  S.  ArtUelal   vonda,  raaevrolnp 
•liaimels.  omma,  aad  flovace. 

One  negligently  constructing  dam  and  em- 
bankment in  and  adjacent  to  stream  held  not 
excused  from  liability  for  additional  damages 
caused  thereby  during  an  overflow  which  would 
have  occurred  in  the  absence  of  the  obstrnc- 
tioua — Gulf,  C.  &  8.  F.  By.  Co.  v.  Harbison 
(Tex.  Civ.  App.)  452;  Same  v.  Wetherly  (Tex. 
Civ.  App.)  456;  Same  v.  Oatea  (Tex.  Civ.  App.) 
457. 

In  action  against  railroad  for  injury  to  crops 
and  realty  by  overQow,  fact  that  sediment 
would  not  tend  to  injure  plaintiff's  land  held 
Immaterial.— Golf,  C.  &  S.  F.  By.  Co.  v.  Har< 
bison  ra'ex.  Civ.  App.)  462;!  Same  v.  Wetherly 
(Tex.  Civ.  App.)  45i3 ;  Same  T.  Oates  (Tex.  Civ. 
App.)  457. 

Mandatory  injunction  against  railroad,  com- 
manding removal  of  dam  and  constmction  of 
culverts  and  sluices  in  embankment,  held  suffi- 
ciently specific,  under  Saylee'  Ann.  Civ.  St. 
1897,  art.  4436.— Gulf.  C.  &  S.  F.  By.  Co.  v. 
Harbison  (Tex.  Civ,  App.)  452 ;  Same  v.  Weth- 
erly (Tex.  Civ.  App.)  «6;  Same  v.  Oates  (Tex. 
Civ.  App.)  4S7. 

Id  action  against  railroad  for  injury  to  crops 
and  realty  by  construction  of  dam,  evidence  as 
to  effect  of  overflows  subsequent  to  removal  of 
portion  of  dam  held  admissible. — Golf,  C.  & 
S.  F.  By.  Co.  V.  Harbison  (Tex.  Civ.  App.)  452 ; 
Same  v.  Wetherly  (Tex.  Civ.  App.)  456  i  Same 
v.  Oatea  (^Tex.  Oiv.  App.)  457. 


WAYS, 

'Highway^;  'Vunidpat 


Public  ways,  see 
OcKptwations^"  I  8. 


WEAPONS. 

liability  of  carrier  for  accidental  shooting  of 
paaaenger,  see  "Carriers,"  %  6. 

of  in  commission  of  homicide,  see  "Homi- 
dde,"  §1. 

WIDOWS. 

Bights  under  statutes  of  deaeent  and  distri- 
bution, see  "Deeceot  and  IMstribution,"  |  1. 
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WILLS. 

See  "DeaceDt  and  Distribation**;  •Uxecntore 

and  Administrators." 
Charitable  bequests  and  derlsea,  see  **Chari- 

■  ties." 

OoDstruction   and   execution   of  trosta,  see 

"Trusts." 

Harmless  error  in  will  contest,  see  "Appeal 
and  E^Tor."  fi  25. 

Legacy  and  succession  taxes,  see  "Taxa- 
tion," i  3. 

Opinion  evidence  in  will  contest,  see  **£iti- 
dence,"  §  9. 

I  1.  Beanisites  and  TKUditr. 

In  a  win  contest,  evidence  hdd  suffldent  to 
sustain  a  rerdict  finding  that  a  will  admitted 
for  probate  was  the  result  of  undue  inflnenoe. 
— Dausman  v.  Rankia  (Mo.  Sup.)  696. 

Undue  influence,  sufficient  to  invalidate  a  will, 
must  be  sock  as  amounts  to  overpersaasion, 
-coercion,  or  force,  destroying  the  free  agency 
and  will  power  of  the  testator.— Dausman  t. 
Bankin  (Mo.  Sap.)  006. 

Undue  influence  may  be  Inferred  from  facts 
and  circumstances,  from  the  relation  of  the 
parties,  and  from  testator's  mental  condition. — 
Bradford  v.  Blossom  {Mo.  Sup.)  721. 

Under  Bev.  St.  1895,  art  5335,  an  instru- 
ment in  the  form  of  a  deed,  not  written  by  the 
graator,  and  attested  by  one  witneas,  cannot 
be  probated  as  a  will. — McLaiD  T.  Garrison 
(Tex.  Civ.  App.)  484. 

Under  Rev.  St.  1895,  art.  632  (556),  an  in- 
strument in  the  form  of  a  deed,  to  take  effect 
at  the  grantor's  death,  held  not  testamentary 
in  character,  but  a  deed. — McLain  t.  Garrison 
(Tex.  Civ.  App.)  484. 

•Under  Sayles'  Ann.  Civ.  St.  art.  6337.  a 
will  held  revoked  by  a  subsegnent  conditional 
bcdographic  will. — Dougherty  v.  Holscheider 
(Tex.  Civ.  App.)  1113. 

•Under  Sayles'  Ann.  Civ.  St.  arts.  6335. 
5336,  letters  held  to  constitute  a  will. — Dough- 
erty v.  Holschdder  (Tex.  Civ.  App.)  1113. 

*A  will,  to  become  effective  only  on  the 
happening  of  a  contingency,  is  a  contingent 
will,  and,  in  case  the  contingency  does  not 
arise,  it  is  revoked. — Dougherty  t,  Holsch- 
eider (Tex.  Civ.  App.)  1113. 

•Where  a  testator  intended  to  dispose  of  his 
property  in  case  of  the  happening  of  an  event 
named,  the  will  Is  conditional.— ^Doagherty  T. 
Holscheider  (Tex.  Oiv.  App.)  1118. 

•Tetters  written  by  decedent  held  to  con- 
stitute a  conditional  will. — Dongher^  T.  Hol- 
scheider (Tex.  Civ.  App.)  1113. 

%  Si   ProbatOt  eatabUakmoBt,  and  aamnl* 

meat. 

On  an  issue  as  to  whether  a  will  was  broogfat 
about  by  fraud  and  undue  influence,  held,  that 
the  question  was  one  for  the  jury. — Bradford 
V.  Blossom  (Mo.  Sup.)  721. 

In  a  suit  to  set  aside  a  Judgment  admitting 
a  will  to  probate,  the  burden  is  upon  plaintiffs 
to  eatablish  the  invalidity  of  the  wfll. — Franklin 
T.  Boone  (Tex.  Civ.  App.)  2G2. 

In  a  will  contest,  an  instruction  held  not  to 
take  from  the  consideration  of  the  jury  the 
question  whether  the  will  had  been  altered. — 
FrankUn  v.  Boone  (Tex.  0v.  A^.)  262. 

i  3.  ConstTootiott. 

Under  a  will  giving  the  property  to  testator's 
wife,  with  power  to  distribute  "to  her  rela- 
tions and  to  my  relations,"  held,  she  was  not 
required  to  distribute  the  propertr  among  next 


of  kin  only.— I>vi  T.  Fidelity  Trust  &  Safety 
Vault  Co.  (Ky.)  1088. 

Under  a  will,  a  nephew  of  testator,  to  whom 
was  paid  his  mother's  share  of  uie  estate. 
held  to  take  absolutely,  so  that  on  hia  death 
his  property  passed  under  the  law  of  desccnL 
—Barret  v.  Qwyn  (Ky.)  1096. 

Where  realty  is  devised  to  testatrix's  has- 
tiand,  with  direction  that  after  bis  debts  aod 
funeral  expenses  are  all  paid  the  remainder  of 
the  tract  shall  go  to  others,  the  devisee  takes 
only  a  life  estate  in  the  land  devised,  with  re- 
mainder over. — Carson  v.  Carson  (Tenn.)  lio. 

I  4.   Bichts  and  liabiUtUa  of  duslaues 
and  lecatees. 

The  doctrine  of  election  under  a  will  held  not 
applicable  in  regard  to  lands  owned  by  testator 
and  widow  by  entirety.— Walker  v.  Bobbitt 
CTenn.)  327. 

Under  Shannon's  Code,  H  4146,  4147,  that 
portion  of  a  husband's  persoual  property  as  to 
which  he  died  intestate  Aeld  to  hare  passed  to 
hisdlstributees,  to  the  exdosiou  of  hia  widow. 
--Walker  t.  Bobbitt  (Tenn.)  327. 

WITNESSES. 

See  "AfBdavits";  "Depositions";  "BMdence." 
Absence  of,  as  ground  for  continuance^  see 

"Continuance";  "Criminal  Law,"  |  14. 
Elxperts,  see  "Evidence,"  |  9. 
In  action  against  carrier,  see  "Carriers."  |  2. 
Instructions  as  to  credibility,  see  "l^riel,"  i  6i. 
Opinions,  see  "Bridence,"  fi  8. 
Perjury,  see  "PCTjury." 

I  1.  Cotnpetenoy. 
•On  a  trial  under  Cr.  Code  Prac  f  156.  «n 

the  Issue  of  the  sanity  of  one  indicted  tot  crime, 
the  wife  of  the  accused  is  not  a  competent  wit- 
ness.—Commonwealth  T.  Woelfel  (^.)  1061. 

In  a  criminal  case,  certain  testimony  of  an 
attorney  held  not  erroneous,  on  the  theory  that 
it  related  to  confidential  communications. — 
State  v.  Cummin^  (Mo.  Sup.)  706. 

•Rev.  St  1899,  S  4652,  relative  to  the  incom- 
petency as  witnesses  of  parties  to  transaction.>t 
with  deceased  persons,  held  not  to  preclnde  thi 
surviving  party  to  a  contract  from  testifying  to 
conversations  bad  with  the  party  seeUnc  to  en- 
force the  contract — WetmnUMler  t.  Bcallin 
(Mo.  App.)  1008. 

On  a  trial  for  homicide,  contents  of  letters 
written  by  decedent  to  defendant's  wife,  and  by 
her  shown  to  defendant  held  HHivileged  cam- 
munications  by  wife  to  husband,  and  Inadmissi- 
ble.—Cole  T.  State  (Tex.  Cr.  App.)  341. 

Code  Cr.  Proc.  18%,  art  774,  held  not  to 
render  a  wife  Incompetent  to  testify  to  an  ex- 
clamation made  by  her  husband  immediatelr 
after  committing  a  homicide. — Cole  T.  State 
(Tex.  Cr.  App.)  341. 

A  witaess  Add  Incompetrat  to  testHy  to 
transactions  with  a  decedent  (SayW  ttvf.  Civ. 
St  1897,  art  2S029.^onea  T.  Day  (Tex.  Ot. 

App.)  424. 

A  defendant  who  disclaimed  any  interest  in 
the  notes  in  controversy,  held  competent  to  te>- 
tify  as  to  transactions  with  i^Intltrs  ancestor. 
—Jones  T.  Day  (Tex.  dv.  App.) 

In  a  salt  by  a  trustee  In  bankruptcy  to 
cover  property,  a  witness,  who  is  not  a  partv. 
held  not  incompetent  to  testify  to  a  conversa- 
tion had  with  the  bankrupt's  wife,  aince  de- 
ceased, under  Saylea'  Ann.  Civ.  Sl  art  2302.— 
Shelley      Nolen  (Tex.  Clr.  App.)  524. 

S  2.  Ezamlnatioa. 

Under  Kirby's  Dig.  |  8088k  Mi  not  error  to 
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crosB-examioe  accused  at  Id  attempts  to  silence 
teBtimODT  against  him. — Corotben  t.  State 
(Ark.)  086. 

The  coort,  in  cootroUine  the  cross-examina- 
tiou  of  accused,  is  vested  with  discretionary 
power. — Corothers  t.  State  (Ark.)  585. 

The  trial  judge  held  entitled  to  examine  wit- 
nessra;  he  not  indicating  his  opinion  of  the 
facta.— Arkansas  Cent  R.  Co.  v.  Craig  (Ark.) 
87& 

*It  was  not  an  abuse  of  discretion  to  permit 
the  commonwealth  to  recall  defendant  ana  prove 

Shim  that  iie  had  been  in  the  penitentlarj.— 
cQueen  t.  Commonwealth  (Ky.)  1047. 

In  condemnation  proceedings,  certain  ques- 
tions to  a  witness  on  cross-examination  in  re- 
gard to  the  value  of  the  property  held  proper. — 
Union  Ry.  Co.  v.  Hnnton  (Tenn.)  183. 

Where  counsel  stated  that  he  did  not  hope 
to  obtain  anything  by  certain  cross-examination 
that  he  was  about  to  enter  upon,  there  was  no 
error  in  refusing  to  permit  him  to  go  on  with 
it. — Union  By.  Co.  v.  Hunton  (Tenn.)  182. 

In  a  prosecQtion  for  murder,  certain  cross- 
examination  AfM  proper. — Long  v.  State  (Tex. 
Cr.  App.)  203. 

In  a  prosecution  tor  murder,  A«M  not  an 
abuse  of  discretion  to  recall  a  state's  vitoess 
and  ask  him  if  he  was  armed  on  the  oeca* 
Kion  of  the  shooting. — Upton  t.  State  (Tex. 

Cr.  App.)  212. 

Leadinft  questions  shonld  not  be  permitted, 
where  witness  understands  EInglisb  sufficiently 
to  answer  questions  fntelligentqr- — Graddlck  t. 
State  (Tex.  Cr.  Ave-)  347. 

In  a  ctiminal  case,  there  was  no  error  In  re- 
quiring a  witness  for  defendant  to  detail  all 
the  occnpations  and  businesses  which  he  had 
been  following  for  several  yean. — Sexton  t. 
State  (Tex.  Cr.  App.)  84a 

I  8.   Oradibllitr,  impeAehment.  oontva- 
dietiom.  aad  oorroboratiM. 

*Certain  testimony  heid  to  contradict  witness 
as  to  immaterial  matter,  and  to  be  bnproper. 
— Hinson  r.  State  (Ark.)  947. 

*Imneachment  of  witness  on  collateral  mat- 
ter held  inadmissible. — Hot  Springs  St  Ry.  Co. 
T.  Bodeman  (Ark.)  960. 

In  ejectment  for  a  mining  daim,  certain  affi- 
davita  filed  in  United  States  Land  Office  keld 
competent  to  Impeach  a  witness  who  testified 
tliat  only  a  amel]  part  of  certain  development 
work  was  applied  on  another  claim  than  the  one 
in  question. — White  River  Min.  &  Nav.  Co.  v. 
I^ngston  (Ark.)  971. 

In  a  prosecution  for  homicide,  defendant  held 
not  mtitled  to  prove  that  one  of  the  govern- 
ment witnesses  was  a  "coke  fiend,"  for  the 
purpose  ol  affecting  her  credibility. — Williams 
V.  TJnited  States  (Ind.  T.)  334. 

'Whete  a  defendant  in  a  criminal  prosecu- 
tion testifies  as  a  witness,  the  state  has  a  right 
to  attack  his  character  for  tmtbfnlness ;  bat 
in  such  case  the  court  should  instruct  that  the 
evidence  is  only  to  l>e  considered  for  purposes 
of  impeachment. — Newman  v.  Commonwealth 
(Ky.)  1089. 

In  a  criminal  prosecution,  a  qnestion  to  an 
impeaching  witness  held  improper. — Newman  v. 
Commonwealth  (Ky.)  1089. 

In  a  prosecution  for  murder,  it  was  improp- 
er for  the  prosecuting  attorney,  on  cross- 
examination  of  defendant,  to  ask  nim  if  It  was 
DOt  a  fact  tbat  people  generally  talked  about 
bis  being  jealous  of  deceased. — Newman  v. 
CommonweiDth  (KyO  1088. 


In  a  prosecution  for  murder,  cross-exami- 
nation of  defendant,  tending  to  insinuate  that 
be  was  testifying  untruthfully,  was  improper. 
— Newman  v.  Commonwealth  (Ky.)  1089. 

'Evidence  that  the  repatation  of  a  witness 
for  truth  and  veracity  was  bad  at  places  where 
he  had  resided  some  time  before  trial  Is  ad- 
missible, In  connection  with  similar  testimony  as 
to  his  reputation  at  a  place  where  he  resided  at 
the  time  of  trial,  but  for  only  a  short  time  be- 
fore—Craft V.  Barron  (Ky.)  1099. 

Proof  of  former  conviction  for  misdemeanor 
heid  admissible,  under  Rev.  St.  1S99,  ft  4680. 
concerning  Impeachment  of  witnesses.— -State  t. 
Heusack  (Ho.  Sup.)  21. 

Under  Rev.  St.  1800,  S  4680,  state,  on  pros- 
ecution for  crime,  held  entitled  to  cross-examine 
defendant  as  to  previous  conviction  for  crime. 
— State  T.  Heusack  (Mo.  Sup.)  21. 

In  homicide.  Aeld  competent  for  the  state  to 
contradict  certain  testimony  of  defoidanfa  wit- 
ness.— State  T.  Forsha  (Mo.  Sup.)  746. 

Where  a  witness  admitted  that  he  had  plead- 
ed guilty  to  a  common  assault,  it  was  proper 
to  show,  as  affecting  bis  credibility,  that  he 
had  pleaded  guilty  to  a  charge  of  assault  with 
intent  to  kill.— State  v.  Forsha  (Mo.  Sup.)  746. 

Certain  testimony  held  incompetent  to  con- 
tradict testimony  of  another  witness. — Fields  t. 
Missouri  Poc  Ry.  Co.  (Mo.  AppO  134. 

In  a  prosecution  for  sedaction,  tiie  limitation 

to  contradiction  alone  of  evidence  that  prior  to 
tbe  trial  prosecutrix  stated  that  defendant  raped 
her  Aeld  error.— Nolen  v.  State  (Tex;  Or.  App.> 
242. 

The  state  cannot  impeach  its  own  witness, 
unless  the  witness  hss  testified  to  something 
injurious  to  the  state. — ^E«yes  v.  State  (Tex.  Or. 
App.)  246. 

On  a  prosecution  for  crime,  evidence  of  de- 
fendant's intoxication  is  inadmissible  to  affect 
his  credibility^— Tally  t.  State  (Tex.  Cr.  App.)- 
338. 

In  a  criminal  case.  It  was  not  error  to  per- 
mit defendant  to  be  asked,  on  cross-examina- 
tion, if  he  had  not  been  indicted  for  adulterv 
two  or  three  times  in  the  county  of  the  trial, 
to  which  he  answered  in  the  affirmative. — Sex- 
ton V.  State  CTex.  Cr.  App.)  348. 

In  a  criminal  case,  held  proper  to  admit  cer- 
tain testimony  of  a  witness,  on  cross-examina- 
tion, as  tending  to  show  her  interest  in  the 
case.— Sexton  t.  State  (Tex.  Cr.  App.)  348. 

In  a  criminal  case,  Aeld  not  error  to  permit 
a  witness  to  testify  that  defendant  was  drink- 
ing a  night  he  was  at  witness'  hoose. — Sexton 
State  (Tex.  Or.  App.)  84a 

Where  a  defendant  Is  not  sarprised  by  the 
testimony  of  his  own  witness,  he  cannot  im- 

Seach  him. — Franlclin  v.  State  (Tex.  Cr.  App.) 
57. 

Defendant  could  not  introduce  the  evidence 
of  one  of  his  witnesses  npoo  the  examining 
trial  to  Impeach  him,  where  It  was  substan- 
tially the  same  as  tbe  verbal  evidence  of  the 
witness.— Franklin  v.  State  (Tex.  Cr.  App.)  357. 

In  a  prosecution  for  murder,  evidence  that  a 
witness  for  the  state,  whom  the  defendants 
had  attempted  to  impeach,  had  made  a  state- 
ment out  of  court  similar  to  his  testimony  on 
trial,  held  competent. — Franklin  t.  State  (Tex, 
Cr.  App.)  357. 

WORK  AND  LABOR. 

Counterclaim  in  action  for  work  and  materials, 
see  "Set-off  and  Gonnterclaim**'  |  1. 


•  Mat  MMotated.  See  arllahu. 
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LieDs  tor  work  and  materiab,  lee  "Mechanics' 
Liena." 


WORKHOUSES. 

Reqtdsitefl  and  Tslidltr  of  atatutea  in  nneral. 
Bee  "Statates."  |  1. 


WRITS. 


Sea  "nroceea." 


ParMeular  wrMa^ 

See  "Certiorari";  "Execation";  "Habeas  Cvr- 
PM"i  "Injuaction";  "Mandamus";  *^uo 
Warranto." 

Writ  of  enor,  see  "Appeal  and  Hrnw.** 

WRONGFUL  AHACHMENT. 

Bee  "Attadimmt."  8  S. 

YEAR, 

Batates  for  years,  see  "Landlord  and  Teaaat" 
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